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JUDGES 

OF  TOM 

COURTS  REPORTED  DURING  TUE  PERIOD  COVERED  BY  THIS  VOLUME. 


CALiIFOKNIA — Supreme  Court. 

WILLIAM  H.  BEATTT,  Chief  Josticb. 

ASSOOIATB  mSTIOKS. 
JOHN  R.  SHARPSTEIN.  RALPH  C.  HARRISON.* 

THO  vlAS  B.  McFARLAND.         C.  H.  GAROUTTE.* 
VAN  R.  PATERSON.  J.  J.  DJ2  HAVEN.* 


Supreme  Court  Oonunieaionere. 

I.  S.  BELCHER  P.  VaNCLIEF. 

H.  a.  FOOTE.  JACKSON  TEliPLB.* 

W.  F.  FITZGERALD.* 


COIiORABO — Supreme  Court. 

JOSEPH  C.  HELM,  Cbibt  Jdsticb. 

ASBOCIATB  niSTICES. 

VICTOE  A.  ELLIOTT.  CHAS.  D.  HAYT. 


Supreme  Court  CommiBsionera. 

GILBERT  B.  REED.  GEORGE  Q.  RICHHOND 

JULIUS  B.  BISSELL. 


KANSAS— Supreme  Court. 

ALBERT  H.  HORTON,  Chibp  JmnoB. 

USOCIATB  JUSTICES. 

D.  M.  VALENTINE.  W.  A.  JOHNSTON. 


Supreme  Court  Commissioners. 

B.  F.  SIMPSON.  GEORGE  S.  GREEN, 

J.  C.  STRANG. 


OBEGON — Supreme  Court. 

K3UBEN  6.  8TRAHAN,  CniEr  JusTica. 

ABSOCIATB  roBTICIS. 

WILLIAM  P.  LORD.  B.  S.  BEAN. 

*  Elected  to  succeed  Hon.  James  D.  Tboruton,  whose  term  expired  January  5, 189L 

"  Elected  to  succeed  Hon.  Jolin  D.  Works,  whose  term  expired  JanUaiy  6, 1391. 

■  Elected  to  succeed  Hon.  Cbarlee  N.  Fox. 

^Appointed  to  succeed  Hon.  Robert  Y.  Hayne,  wtto  resigned. 

■Appointed  to  succeed  Hon.  James  A.  Otbsou,  wbo  reigned. 
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ABIZONA— Supreme  Court. 

HEMRY  C  GOODINQ,  Cmsw  Jdstiob. 

AB80CIAT«  JUSTICES. 

RICHARD  E.  SLOAM.  JOSEPH  H.  KIBBET. 

EDWOSD  W.  WBLLS.> 

IDAHO — Supreme  Oourt. 

ISAAC  N.  SULLIVAN,  Cbief  Justice." 
A8B0CIATB  JUSTICH. 
JOSEPH  W.  HUSTON.'  JOHN  T.  MORGAN." 

UONXAir A— Supreme  Court. 

HENRT  K.  BLAKE,  CHiBr  JvsTiCB. 

ABSOOUTS  JUSTlCSa. 

WILLIAM  H.  DE  WITT.  EDGAR  N.  HARWOOD. 

NBVADA— Supreme  Court. 

CHARLES  H.  BELKNAP,  Chief  JdstiOB. 

A8800UTB  mSTICBS. 

MICHAEL  A.  MURPHY.  IL  R.  BIGELOW. 

NEW  MEXICO— Supreme  Court. 

JAMES  O'BRIEN,  Chief  Jcsticb.  ^, 
AS800UTB  JUSnCBS. 

WILLIAM  D.  LEE.  ALFRED  A.  FREEMAIf. 

JOHN  R.  McFIS.  EDWARD  P.  SEEDS. 

tJTAH-— Supreme  Court. 

CHARLES  S.  ZANE,  Chief  Jcstiob. 

ASSOCIATE  JDSTICKS. 

THOMAS  J.  ANDERSON.  JOHN  W.  BLACKBURN 

.   JAMES  A.  MINER. 

WASHnrOTOK— Supreme  Court. 

T.  J.  ANDERS,  Chief  Jvbticb. 

ASSOCIATE  JOSTICES. 

J.  P.  HOYT.  ELMON  SCOTT. 

T.  L.  STILES.  R.  O.  DUNBAR. 

WTOSUNG— Supreme  Court. 

WILLIS  VAN  DEVANTER,  Chief  JuaTicK.' 
HERMAN  V.  S.  GROESBECK,  Chief  Jcsticb. 

AWuciATB  nsnata, 

ASBURY  B.  CONAWAY.  HOMER  MEBRELL. 

OKLAHOMA — Supreme  Court. 

EDWARD  B.  GREEN,  Chief  Justice. 

ASSOCIATE  justices. 

J.  SEAT.  JOHN  G.  CLARK. 

aQuidifled  March  6«  1891.         ■Qualified  November  8, 18Sa  ^  Resigned. 
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Bnle  1.  The  clerk  of  thla  court  shall  keep 
his  office  at  the  place  where  aesslonn  of 
this  court  are  held.  Three  days  before  the 
first  day  of  each  term  he  shall  prepare  a 
calendar  for  each  member  ot  the  coart, 
and  oae  for  the  bar  wherein  the  causcR 
broagrbt  Into  this  cunrt  shall  be  entered  in 
the  following  order,  viz  :  (1)  Oausesaris- 
ing  under  lawH  of  the  United  States:  (2) 
criminal  onuses  arising  under  laws  of  the 
territory ;  (3)  all  other  causes  in  the  order 
ot  the  filing  of  the  trauftcrlpt.  In  the  title 
of  all  cases  in  this  court,  the  plaintiff  In 
the  court  belowahall  be  flnit  named,  being 
called  ''appellant"  or  "respondent,"  as 
the  case  may  be. 

Rule  2.  In  allcuseswherean  appeal  shall 
be  perfecteil.  a  transcript  of  the  record 
shall  be  filed  in  this  court  within  thirty 
days  after  such  appeal  shall  have  been  per- 
fected, nnless  farther  time  is  given  by  this 
court,  or  a  Justice  thereof.  Thla  tran- 
script shall  be  certified  to  becorrect  by  the 
attorneys  of  the  respective  parties  or  by 
the  clerk  of  the  court  from  which  the  ap- 
peal is  taken.  The pleadtuf^,  proceedings, 
and  papers  shall  be  chronologically  ar- 
ranged In  the  transcript,  and  the  pages  of 
said  transcript  shall  be  numbered,  and  the 
transcript  shall  be  perfected  with  an  al- 
phabetical Index,  specifying  the  page  on 
which  each  separate  paper,  pleading,  pro- 
ceeding, and  the  testimony  of  each  wit- 
ness is  found ;  provided,  that  theappellant 
or  bis  attorney  may  by  praecipe  indicate 
to  the  clerk  what  of  the  files  of  the  cause 
shall  be  Inserted  In  tlie  transcript,  and  In 
such  case,!!  the  record shall  belnsnfflclent. 
It  shall  be  perfected  at  his  cost;  and, if  un- 
necessarily volumtnoua,  the  cost  of  the 
nnnecessary  parts  shall  be  taxed  against 
him. 

Rule  S.  If  the  transcript  be  not  tiled 
within  the  time  prescribed  or  allowed,  the 
appeal  may  be  dismissed,  on  motion,  dur- 
ing the  first  weekol  the  term,  without  no- 
tice, and  at  any  time  afterwards,  upon  no- 
Mc«.  A  cause  so  dismissed  without  notk-e 
may  be  restored  during  tLe  same  term  on 
notice  of  five  days  to  the  adverse  party, 
and  tor  good  cause  shown  ;  hut.  unless  so 
restored,  the  dismissal  shall  be  final. 

Rule  4.  On  snch  motion  there  shall  be 
presented  to  the  court  the  certificate  of 
the  clerk  ot  the  court  below,  under  the 
seal  of  such  coqrt,  certifying  the  amount 
or  character  ot  the '  Judgmen  t.  the  date  of 
its  rendition,  the  fact  and  date  of  the  filing 
of  the  notice  of  appeal,  and  the  fact,  date, 
and  mode  of  service  thereof;  the  fact  and 
date  of  the  filing  of  the  undertaking  ou 
appeal,  and  that  the  same  Is  In  due  form, 
and  also  that  appellant  has  received  a 
certified  transcript  of  the  TRConl,  or  that 
lie  has  tailed  to  request  one.  or  has  failed 
to  pny  the  legal  fees  therefor,  if  the  same 
weredemanded ;  bat,  incasethe transcript 
has  been  certified  to  be  correct  by  the  at- 
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tomeys  of  the  respective  parties,  the  fact 
and  date  thereof  may  tw  shown  by  any 
one  of  them  by  affidavit. 

Rule  5.  For  the  purpose  of  correcting 
any  error  or  defect  in  the  transcript  either 

?arty  may  suggest  the  same  In  writing  to 
his  court,  specifying  such  error  or  defect, 
and  obtain  an  order  that  the  proper  clerk 
certify  the  whole  or  part  of  the  record,  as 
may  be  required ;  or  the  same  may  be  cor- 
rected by  stipulation  of  counsel  in  open 
court  beforeargument.  If  the  attorney  ot 
the  adverse  party  be  not  present,  or  if  the 
fact  of  the  alleged  error  or  defect  be  con- 
troverted by  hilt;,  the  suggestion  must  be 
accompanied  by  an  affidavit,  showing  the 
existence  of  the  error  or  detect  alleged. 

Rale  6.  The  appellant  shall,  within  fif- 
teen days  after  the  filing  of  the  transcript, 
prepaid  and  file  with  the  clerk  elghtcoples 
of  a  printed  abstract  ot  the  record  fn 
each  case.  In  which  shaU  be  set  forth  the 
title  of  the  cause,  with  the  date  of  the  fil< 
ing  of  all  papers  in  the  court  betow,  and 
a  brief  statement  of  the  contents  of  each 
pleading,  and  shall  set  forth  fully  the  sub- 
stance of  thepleadings  and  of  the  evidence, 
it  any,  and  the  points  relied  upon  tor  the 
reversal  of  the  Judgment  or  decree;  and 
appellant  shall  refer  to  the  page  numbers 
in  the  transcript  on  the  margin  of  the  ab- 
stract in  such  manner  that  orders,  plead- 
ings, and  evidence  referred  to  In  the  ab- 
stract may  be  easily  found  in  the  record. 

Rule  7.  The  respondent's  counsel  may.  if 
he  be  not  satisfied  with  the  abstract  or 
abridgment  of  the  record  by  the  appel- 
lant's CO  nsel,  within  fifteen  days  nfterthe 
same  Is  filed,  file  with  thecterk  elghtcoples 
of  snch  further  abstract  as  he  inay  deem 
necessary  to  a  full  understanding  of  the 
merits  of  the  cause. 

Rule  8.  In  case  the  appellant  shall  neg- 
lect to  file  an  abstract  In  compliance  with 
the  rules  of  this  court,  the  opposite  party 
may  file  theabstract  and  prepare thecause 
for  a  hearing  ex  parte,  and  have  the  costs 
taxed  therefor,  or  the  court  may  dismiss 
the  appeal ;  and.  If  the  abstract  filed  shall 
not  present  the  parts  ot  the  record  to 
which  reference  is  made  in  the  assignment 
of  errors,  the  appeal  may  be  dismissed. 

Rule  9.  For  good  cansesho  wn,  the  court 
or  any  Justice  thereof  may  extend  the  time 
for  the  filing  of  transcripts  and  abstracts. 

Rule  10.  The  attorney  for  the  appellant 
shall  serve  on  the  attorney  tor  the  re- 
spondent a  copy  ot  his  points  and  author- 
ities, In  the  form  of  aprinteU  brief,  atleast 
ten  days  before  the  hearing;  and  within 
five  days  therefrom,  the  counsel  for  the 
respondent  shall  serve  upon  appel- 
lant's counsel  a  like  copy  ot  his  points  and 
authorities;  and,  before  the  hearing,  the 
attorneys foreach  ot  the  respective  parties 
shall  file  with  the  clerk  of  this  court  eight 
copies  o I  his  brief;  and  the  appellant,  in 
his  brieff  shall  plainly  and  distinctly  set 
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■  fortb  the  particular  errors  apon  wbfcta  he 
relies  tor  a  reversal  of  the  Juilgraent  of  the 
court  below. 

Rule  II.  AH  abstracts  of  tjie  reconl  and 
briefs  hereafter  filed  in  this  court  Rlinll  be 
printed  on  unruled  white  poper  of  the  size 
and  style  now  used  in  the  supreme  court 
of  the  United  States,  and  In  small  pica 
t^'pe,  with  one  Inch  lor  margin;  but. 
by  leare  of  court  or  one  of  the  Justices 
thereof,  a  brief  (and  in  crlmiDal  cases  an 
abstract)  of  another  character  may  be 
filed. 

Rule  12.  All  technical  objections  affecting 
the  right  ol  the  appellant  to  be  heard  on 
the  merits  of  a  cause  must  be  taken  at  the 
firat  term  or  adjourned  term  after  the  ab- 
stract is  tiled,  and  must  be  specified  in 
writing,  filed  at  least  one  day  before  the 
cause  is  called  for  argument,  or  will  not 
be  regarded.  Sach  objHctlonB  must  he 
presented  to  the  court  before  any  argu- 
ment upon  the  merits. 

Rule  13.  Cases  appealed  Into  this  court 
will  not  be  heard  at  any  particular  term 
nDl<>Batbe  abstract  of  the  record  shall  be 
filed  before  the  commencement  of  such 
term,  or  unless  the  appellant  shall  in  writ- 
ing present  a  satisfactory  excuse  for  not 
having  filed  the  abstract  before  the  com- 
mencement of  theterm ;  but  this  rule  shall 
not  apply  to  cases  doclceted  for  the  pur- 
pose of  dismissal  under  the  rules  of  this 
court. 

Rule  14.  All  motions  shall  be  in  writing, 
subscribed  by  counsel,  and  filed  with  the 
clerk;  and,  In  cases  where  a  notice  of  mo- 
tion is  required,  the  time  prescribed  there- 
for may  be  shortened  by  any  Justice  of  the 
court,  as  well  as  by  the  court. 

Rule  15.  Allstlpulattons  and  agreements 
of  parties  or  their  attorneys  In  respect  to 
a  cause  shall  be  reduced  to  writing,  signed 
by  them,  and  filed  with  the  clerk,  or  stat- 
ed in  open  court,  and  entered  by  the  clerk  ; 
otherwise  the  same  will  be  disregarded. 
Counsel  obtaining  any  order  or  Judgment 
may  be  required  by  the  clerk  to  furnlsb  to 
him  the  form  of  the  same. 

Rule  36.  Any  cause  may  be  submitted  on 
brief  by  stipulation,  and  either  party  may 
submit  a  cause  on  his  behalf  un  brief  filed, 
and  without  oral  argument. 

Rule  17.  Counsel  for  each  party  shall  be 
allowed  one  hour,  to  be  divided  among 
aasoclatuB,  as  they  may  desire,  but  the 
court.  In  special  cases,  wilt  allow  further 
time.  Each  defendant  who  appeared  sep- 
arately In  the  court  below,  and  an  luter- 
venor,  may  be  heai-d  through  his  own 
counsel. 

Rule  18.  All  opinions  of  the  court,  after 
having  been  finally  corrected,  shall  be  filed 
and  recorded  by  the  clerk,  and  his  fees 
therefor  shall  be  taxed  as  a  part  of  the 
costs. 

Rule  19.  No  papers  shall  be  taken  from 
the  flies  of  this  court,  except  by  leave  of 
court,  or  one  of  tJie  Justices  thereof;  but 
appellants  may  withdraw  the  transcript  of 
the  mcord  for  the  purpose  of  making  au 
abstract,  upon  giving  a  receipt  therefor  to 
the  clerk,  and  upon  such  withdrawal  may 
retain  the  same  for  eight  days,  but  no 
more,  unless  upon  the  written  order  of  one 
of  the  Justices  of  the  supreme  court.  If 
the  respondent  shall  desire  to  make  an  ab- 


stract of  the  record,  he  may  withdraw  the 
transcript  upon  giving  the  like  receipt, 
and  retain  the  same  for  a  like  Hme;  but 
neither  party  shall  withdraw  the  tran- 
script more  than  once.  All  records  and 
papers  of  said  court  shall  be  open  to  In- 
spection by  the  public,  and  any  person 
may  procure  or  make  co|>le6  thereof. 

-Rule  20.  Appllcatlun  for  rehearing  of 
any  cause  shall  be  by  petition  to  the  court, 
signed  by  counsel,  briefly  stating  the 
points  wherein  it  is  alleged  the  court  has 
erred ;  such  petition  to  be  filed  within 
twenty  days  next  after  the  filing  of  the 
opinion  In  the  case.  Counsel  shall  accom- 
pany such  petition  with  a  brief  of  the  au- 
thorities relied  upon  In  support  thereof, 
and  the  certificate  required  by  law.  The 
filing  of  a  petition  for  a  rehearing  shall 
suspend  proceedings  under  the  decision 
nutil  the  petition  for  a  rehearing  is  dis- 
posed of.  Upon  the  determination  of  a 
petition  for  a  rehearing,  or  where,  on  no- 
tice to  the  party  against  whom  the  Judg- 
ment is  entered  In  any  case,  the  party 
does  not  signify  an  Intention  to  move  for 
rehearing,  the  clerk  shall  Issue  remittitur 
to  the  court  below,  or.  It  au  original  pro- 
ceeding, a  copy  of  theflnal  Judgment,  upon 
payment  of  the  balance  of  costs.  It  any, 
due  to  the  clerk  in  the  cause. 

Ru1e21.  The  clerksof  district  courts  shall 
be  entitled  to  receive  the  fees  allowed  by 
law  for  all  transcripts  of  records,  and  also 
any  balance  of  costs  due  In  the  cause,  be- 
fore delivering  the  same;  except  in  crim- 
inal cases  where  the  defendants  are  una- 
ble to  pay  for  transcripts  of  the  record, 
and  the  trial  judge  shall  have  ordered  the 
same  to  he  furnished  without  cost,  and 
except  in  criminal  cases  where  plaintiff  is 
appellant. 

Rule  22.  Whenever  an  action  shall  be 
brought  Into  this  court,  the  party  so 
bringing  the  cause  shall  pay  to  the  clerk 
the  usual  and  reasonable  deposit  required 
by  him  to  pay  the  costs  as  they  accrue: 
provided,  that.  If  upon  the  final  deter- 
mination of  any  cause  there  shall  remain 
in  the  hands  of  the  clerk  any  balance  of  de- 
posit in  excess  of  costs,  it  may  be  returned 
to  the  party  entitled  thereto. 

Rule  23.  There  shall  be  appointed  at  the 
beginning  of  each  term  of  this  court  a 
standing  committee  of  three  members  of 
the  bar  of  this  court,  whose  duty  it  shall 
be  to  examine  and  report  in  writing  upon 
the  qualifications  of  every  applicant  tor 
admission  to  the  bar  of  this  court,  who 
is  required  to  be  examined. 

Rule  24.  Any  party  entitled,  by  reason 
of  a  personal  Interest,  to  ask  for  or  to  op- 
pose any  order,  judgment,  or  decree  in  the 
probate  court,  may  appeal  from  the  or- 
der, judgment,  or  decree  made  by  the 
court,  adverse  to  him  or  his  interest,  to 
the  district  court  of  a  Judicial  district  em- 
bracing the  county  where  such  probate 
court  is  held,  in  all  cases  involving  the 
probating  or  revoking  the  probate  of  a 
wil],  the  admintstrution  i>f  a  decedent's 
estate,  and  in  all  cases  ol  guardianship. 
All  appeals  from  provisional  or  interlocu- 
tory orders  shall  be  taken  within  thirty 
days  from  the  entry  of  the  same;  and  all 
appeals  from  the  final  decree  or  judgment 
declaring  the  validity  or  Invalidity  of  a 
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win,  or  the  flnnl  order  on  tlie  admlnlBtra- 
tion  ot  an  efatate  by  an  executor,  adinln- 
{Htrator,  or  guardian, ahull  be  taken  with- 
in one  year  after  the  entry  thereof;  and 
on  appeal  from  such  final  order  the  appel- 
late court  Rhall  have  JuriBdlctlon  to  review 
the  entire  proceedinf;  from  the  heftfnDlng. 
and  to  afBrm,  modify,  or  reverse  any  and 
nil  orders  or  decrees  therein  which  Bhall 
affect  the  substantial riehta  of  the  parties, 
and  shall  thereupon  make  such  order  or 
decree  as  to  the  court  shall  seem  Just,  and 
may  mmaud  the  case  to  the  probate  court 
In  case  of  reversal  or  modification  of  Its 
orders  or  decrees*  or  retain  and  exercise 
jurisdiction  to  complete  the  proceedluK. 
[As  adopted  July  28,  1881.] 

Bulc  25.  Such  appeal  may  be  taken  with- 
in sixty  days  after  the  order,  decree,  or 
judgment  is  made  and  entered,  and  shall 
be  hy  filing  with  the  clerk  of  such  pro- 
batecourtanotlcestatlug  the  appeal  from 
the  order,  decree,  or  Judgment,  or  some 
specific  part  or  parts  thereof,  and  by  exe* 


ciiting  an  undertaking  or  giving  surety  In 
the  saiiie  manner  and  to  the  same  extent 
as  in  case  of  appeal  to  the  supreme  court 
from  a  district  court:  provided,  that.  In 
case  of  appeal  by  an  executor  or  admtnls- 
trator  who  has  given  ofllclal  bonds,  no 
additional  undertaking  need  be  given.  [As 
adopted  July  23,  mi.] 

Rule  26.  The  trial  of  such  appeal  from 
the  probate  court  shall  be  de  novo  In  the 
district  court;  but,  when  the  appellant  in 
his  notice  specifies  only  some  specific  part 
or  parts  of  an  order,  decree,  or  judgment 
appealed  from,  the  trial  In  the  district 
court  ahall  be  confined  to  the  part  or  parts 
specified,  and  the  balance  ol  such  order, 
decree,  or  Judgment  shall  stand  unaffected 
by  siich  appeal.  Appeals  shall  be  allowed 
from  the  orders,  decrees,  and  Judgments  of 
thedlstrlitt.ln  such  appeal  cases,  to  the  sn- 
preroe  court,  in  the  same  manner  and  up- 
on the  same  terms  as  provided  by  law  In 
other  cases.  [As  adopted  July  28,  ISSl.} 
.  Adopted  to  go  Into  effect  June  10, 1890. 
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BaIIKLT  V.  COPELAND.     (No.  18.520.) 
(Supreme  Court  of  Caltfamia.    Nov.  27,  18W.) 
Objections  Waited — WrPNEss— Lmpbacqsiknt— 

DECLABJITIOMS — COSBPIRAOT. 

1.  Wbere  an  answer  of  defendant's  witseu 
on  cross-examination  is  stricken  out  because  it 

was  tsiven  too  quickly  to  permit  defendant's 
coonsel  to  object  to  the  question,  but  tiie  objec- 
tion is  not  then  urged,  and  plaintiff's  counsel 
passes  on  at  once  to  another  question,  he  thereby 
waives  the  first  Question,  and  his  exception  to 
the  striking  out  of  the  answer  is  without  merit. 

2.  It  is  properoncross  examinstionof  de'end- 
ant's  witness  to  allow  a  question  whether  she  had 
Dot  on  a  former  occasion  tried  to  induce  another 
person  to  grant  a  request,  involving  a  collateral 
matter,  bv  promising  that  she  would  not  testify 
lot  defendant,  where  the  only  objeot  of  the  ques- 
tion is  to  show  that  she  taad  been  witling  on  a 
former,  occasion  to  supi^ss  the  testimony  just 
given,  and  so  to  impeach  her. 

3.  In  an  action  "for  slander,  defendant  justi- 
fied by  attempting  to  show  that  plaintiff  was  con- 
nected with  the  cattle  stealing  charged  by  defend- 
ant On  cross-examination  of  the  Uiief,  he  testi- 
fied that  while  he  was  under  arrest  one  T.  told 
him  that  the  whole  matter  of  the  stealing  had 
been  settled,  but  nothing  was  said  to  oonneot 
plaintiff  with  such  settlement.  Held,  that  this 
statement  was  merely  a  collateral  matter,  and 
the  witness  could  not  be  Impeached  by  contra 
dieting  it. 

4.  In  an  action  for  slander  in  charging  plain- 
tiff with  complicity  in  the  theft  of  cattle,  where 
defendant  justifies  on  the  grotmd  of  the  truth  of 
the  charge,  entries  in  plaintiff's  books  showing 
that  he  purtihased  the  cattle  from  the  thief  are 
not  admissible  to  show  his  good  faith,  being  his 
own  declarations,  and  no  pmrt  of  the  res  qestcc. 

5.  Nor  is  evidence  admissible  to  show  that 
be  paid  a  certain  amonat  of  money  to  the  owner 
of  the  cattle  after  they  were  stolen,  and  then  sued 
the  thief  to  recover  such  amount. 

6.  Where  the  thief  bad  testified  that  he  hod 
agreed  with  plaintiff  to  steal  cattle  for  him,  his 
statements  to  third  persons  of  declarations  made 
to  him  by  plaintiff  before  the  cattle  were  stolen, 
are  admissible,  as  being  evidence  of  the  declara- 
tions of  a  conspiratw.l 

7.  ander  Code  Clrtl.Proc.  Cal.  i  20S1,  a  wit- 
ness'  credit  cannot  be  impeached  by  evidence  of 
ipecjfic  wrongful  actk 

Com misei oners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Tehama  county ; 
Cbakleb  p.  Buaynard,  Judge. 

Cl&y  W.  Taylor  and  Jackson  Hatch,  tor 
appellant.  Cbipm&u  &  Garter,  Johu  F. 
ElilsoB,  and  L.  V.  Hitchcock,  for  respond- 
ent. 

■Rerened  on  rehearing,  post,  40BL 

v.25P.no.l— I 


FooTK,  C.  This  action  was  brought  to 
recover  daniases  for  slanderous  words 
spoken  by  defendant,  In  (as  it  Is  alleged) 
falsely  charaing  the  plaintiff,  Barkly,  with 
beiuK  IntereHted  with  Russell  Speegle  in 
the  larceny  of  certain  cattle,  the  property 
of  one  Thomas  Polk,  and  with  receiving 
the  same  knowing  them  to'  have  been 
stolen  by  Speegle.  The  defense  set  up  was 
Justification  on  the  ground  that  the  lan- 
gudge  spoken  was  true,  and  certain  facts 
in  mitigation  were  also  pleaded.  The  Jury 
found  for  the  defendant,  and  from  the 
Judgment  thereupon  rendered,  and  an  or- 
der reusing  a  new  trial,  this  appeal  is 
taken. 

The  first  ground  of  error  relied  upon  by 
the  appellant  Is  that  the  court  erred  in 
striking  out,  upon  the  defendant's  mtjtlon, 
the  answer  of  the  witness  Laura  Mande- 
ville  In  response  to  the  question  put  by 
the  plalntin's  counsel,  with  reference  to 
whether  or  not  she  had  made  a  certain 
statement  to  one  Sam  Nelson,  at  a  time 
when  Nelson  mentioned  to  her  that  the  de- 
fendant was  watching  her  front  door, 
etc.,  and  in  refusing  to  allow  to  be  an- 
swered the  plaintiff's  question  to  thesame 
witness  relating  to  a  conversation  with 
Nelson.  Thequestlon  asked  was:  "Now, 
at  the  time  before  Nelson  and  Mandeville 
had  a  row,  dldn*t  Sam  Nelson  come  into 
your  house  one  night  during  the  time  of 
the  former  trial  of  this  case,— your  house 
that  you  rented  at  and  In  thetown  of  Re<l 
Blu^, — and  then  and  there  say  to  you  that 
he  hud  seenCopeland  standing  out  watch- 
ing the  front  door  of  your  house,  or  words 
In  substance,  and  to  that  effect,  and  ask 
you  what  Copeland  was  doing  there? 
Didn't  you  then  respond  to  bim,  and  tell 
him  that  Copeland  was  hanging  around 
you  shadowing  you,  and  trying  to  get  you 
to  swear  to  something  for  him  in  tblscase, 
and  that  you  were  not  going  to  do  it?" 
The  answer  stricken  out  was:  "He  said 
nothing  of  the  kind  to  me,  and  I  said  noth- 
ing to  him. "  The  oblecHon  was  matle  on 
the  ground  that  "It  is  not  the  proper  way 
to  impeach  a  witness.  There  Is  nothing  in 
thatqueHtion  contradictory  to  what  the 
witness  stated  upon  the  stand."  The 
question  wan  answered  before  the  objec- 
tion was  made;  and,  upon  the  statement 
that  the  defendant's  counsel  had  endear- 
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oied  to  state  the  objection  before  answer, 
aod  was  anable  to  anticipate  it,  the  court, 
Dpon  motion,  Btmck  It  oat,  and  the  plain- 
tiff excepted.  There  la  notblnie  In  the  ex- 
ception. The  conrt  bad  a  ligbt,  and  It 
was  Its  duty,  to  give  the  opposite  aide  a 
chance  to  object  to  the  question,  which 
had  been  answered  too  quickly,  and  to 
strike  out  the  answer  for  such  purpose. 
After  the  answer  was  stricken  oat,  no  ob- 
ectlon  to  the  question  was  made.  The 
question  therefore  stood  nnchallenf^d, 
and  while  It  was  In  this  condition  plain- 
tiff's counsel  pansed  to  another  question, 
and  thereby  waived  the  former. 

This  question  was  then  asked:  "Alter 
the  row  took  place  between  Mandevllle 
and  Nelson,  which  you  have  Just  referred 
to,  did'ntyou  go  to  Nelson,  In  the  town 
of  Bed  Bluff,  during  the  former  trial  of  this 
case,  and  say  to  him,  if  he  would  not  pros- 
ecute MandevlUe  for  shooting  him,  that 
you  would  not  testily  forCopelaud  In  this 
case,  or  words  In  substance,  and  to  that 
effect?"  Objection  was  made,  and  sus- 
tained, that  the  question  was  as  to  mat- 
ter irrelevant  and  immaterial,  and  that  it 
was  not  propOT  cross-examination.  To 
tblfi.  exception  was  duly  made.  All  this 
was  upon  the  cross-exam iuatlon  of  the 
witness,  who  took  thestand  forthedefend- 
ant.  If  the  matter  attempted  to  be 
brought  out  was  Intended  to  show  the 
defendant  In  the  light  of  one  attempting 
to  corrupt  the  witness,  and  cause  her  to 
swear  falsely.and  that  It  would  bind  htm, 
counsel  for  the  plaintiff  freely  concede  that 
the  ruling  of  the  court  is  correct;  but  the 
contention  Is  that  plaintiff's  purpose  was 
to  Impeach  the  wituess  as  showing  her 
unworthy  of  belief  from  her  statements, 
as  being  willing  to  suppress  testimony  for 
a  consideration,  which  went  to  ber  gener- 
al Integrity.  Upon  the  other  hand,  the 
defendant  contends  that,  while  It  is  com- 
petent to  Impeach  a  witness  by  showing 
that  at  other  times  he  or  she  bad  made 
statements  inconsistent  with  his  or  ber 
testimony  as  given  upon  the  trial,  yet 
that  there  Is  a  limitation  of  the  rule,  apd 
that  the  matter  Involved  In  the  supposed 
contradiction  must  not  of  Itself  be  merely 
collateral  In  Its  character,  as  Is  claimed 
that  the  matter  here  in  dispute  was,  but 
must  be  relevant  to  the  issue  being  tried. 
The  evident  design  of  the  plaintiff's  coun- 
sel was  to  show  by  Nelson  If  the  witness 
denied  that  9he  had  made  the  statement 
mentioned  In  the  question,  notwithstand- 
ing the  denial  that  she  had  agreed  with 
blm  to  Bupress  testimony  In  this  case,  the 
latter  havbig  no  connection  with  Cope- 
land,  nor  any  reason  to  bold  out  at,y  In- 
ducement to  this  witness  to  suppress  her 
testimony.  The  effect  of  this  would  be 
to  prove  by  Nelson,  contrary  to  the  de- 
ntals of  the  witness,  that  she  had  been 
guilty  of  bargaining  with  Nelson  to  sup- 
press evidence  in  this  case,  which  she  after* 
wards  gave  upon  the  stand.  This  cross- 
question  should  have  been  allowed.  It 
is  true  under  the  rule  laid  down  in  Sharon 
V.  Sharon,  79  Cal.  673,  22  Pac.  Rep.  26, 131, 
and  hereinafter  applied  in  tlie  presentcase, 
that  a  witness  cannot  be  impeached  by 
evidence  of  particular  wrongful  acts  not 
bearing  upon  the  matter  In  Issue.  But 


the  cross-question  here  called,  not  for  tes- 
timony tending  to  show  the  commission 
of  or  willingness  to  commit  an  isolated 
wrongful  act,  bat  one  wbleh  was  con- 
nected with  her  own  testimony  in  the  case 
given  on  behalf  of  the  defendant.  There- 
fore the  answershould  have  been  allowed, 
as  it  seems  to  us  that  It  Is  important  that 
the  Jury  should  know  whether  a  witness, 
after  she  baa  given  ber  testimony  In  faror 
of  one  party,  bad  at  some  previous  time 
offered  or  agreed  for  a  consideration  to 
suppress  the  very  testimony  she  has  given; 
for,  if  she  did.  It  would  certainly  throw 
discredit  upon  her  testimony  as  given.  In 
the  same  manner  as  would  the  fact  that 
she  bad  made  different  atatementa  npon 
a  former  occasion. 

On  cross-examtnatlon  of  the  witness 
Speegle,  a  convict  in  the  penitentiary, 
whose  deposition  was  there  being  taken 
on  behalf  of  the  defendant,  the  plaintiff 
asked  this  question:  "While  you  were 
in  jull  at  Tehama  did  you  send  word  to 
Barkly  to  come  and  see  you  at  all? 
Answer:  lam  pretty  certain  that  I  did. 
I  got  out  of  Jail  the  same  night  I  was  put 
In  there.  I  was  arrested  after  my  escape 
In  Nevada.  Whllel  was  outi  badno  com- 
munication with  plaintiff.  I  neither  wrote 
to  him  nor  sent  any  word  to  him.  When  I 
was  brought  back  I  was  In  jail  ten  or 
twelve  days  before  I  was  convicted.  Dur- 
ing that  time,  I  neither  saw  the  plaintiff 
nor  sent  for  him.  I  had  counsel  at  my  ex- 
amination. Do  not  know  who  paid  him. 
Made  no  defense  at  all  In  the  justice's 
court.  After  I  was  arrested  I  told  Leland 
Clark  to  tell  plaintiff  to  go  to  Wiley  Clark 
and  get  some  money,  so  that  the  matter 
could  besettleil.  Afterwards. Charley Talt 
toid  me  the  whole  thing  was  settled,  about 
the  cow  business,— stealing.  The  wliole 
affair  was  settled  with  Polk,  and  I  would 
have  been  loose  the  next  morning  if  I  bad 
not  got  out  of  jail  that  night.  Talt  told 
me  that  while  I  was  In  the  cell.  Ueeald 
all  that  was  necessary  was  for  me  to  go 
before  the  justice  of  the  peace  the  next 
morning,  and  I  would  have  been  dismissed. 
In  that  conversation  plaintiff's  name  was 
mentloned.but  I  donot  remember  whetlier 
be  said  that  plaintiff  bad  settled  it  up. 
After  my  con  vlctlon,  I  sent  no  word  to  the 
plaintiff  about  the  matter,  nor  did  I  then, 
nor  have  I  since,  called  on  him  for  assist- 
ance, nor  have  I  written  to  him."  After- 
wards Charles  Tait  was  called  by  th^ 
plaintiff  as  a  witness,  and,  after  testifying 
that  he  was  at  the  Jail,  and  saw  Speegle 
after  his  arrest,  and  had  a  conversation 
with  him,  he  was  asked  if  be  had  at  that 
time  a  conversation  with  Speegle  In  which 
Talt  told  him  "that  the  whole  affair  rela- 
tive to  the  cattle  stealing  had  been  set- 
tled." This  was  objected  to  by  defend- 
ant's counsel  as  Irrelevant,  Immaterial, 
and  Incompetent,  and  that  It  was  an  at- 
tempt to  Impeach  Spe^le'steetlmony  on 
a  collateral  point  that  was  brought  out 
by  plaintiff  on  his  cross-examination.  The 
objection  being  sustained,  exception  was 
taken.  After  this,  two  other  questions 
were  asked  Talt,  evidently  intended  to 
contradict  Speegle  as  to  matters  testified 
to  by  him  on  his  cross-examination 
brought  out  by  the  plaintiff,  and  relating 
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to  tbis  eonvinwition  at  tbe  Jail,  to  wblrh 
Specie  alluded  In  bis  testimony.  To  tbeni 
thesame  objection  was  made,  roUnj^'i^veD, 
and  exception  taken.  TlifB  matter  of  the 
Talt  conversation  was  clearly  collateral 
matter  brought  out  on  cross-examination, 
and  it  was  not  permissible  for  the  cross- 
examiner  to  impeach  the  witness  by  con- 
tradicting his  statement  thus  brougrfat  out. 
People  V,  Dye,  7B  Cal.  112.  16  Pac.  Rep. 
537. 

Agrain  it  Is  urged,  as  error,  that  the  trial 
court  would  not  permit  the  plaintiff  to 
provecertaln  entries  In  his  books  showing 
that  he  had  put  down  therein  the  stolen 
cattle  as  being  purchased  by  him,  etc., 
with  a  rlew  to  show  his  good  faith  In  re- 
ceiving them  from  Speegle.  It  Is  said  by 
appellant  that  these  entries  were  part  of 
tbe  res^estm,  and  as  such  admissible.  "A 
litigant  is  not  permitted  to  strengthen  his 
case  by  bis  own  declarations,  whether 
written  or  verbal.  They  may  be  u6ed 
against  him,  but  not  for  him."  Hausraan 
T.Haasllng.TSCal.  286,  20  Pnc.  Bep.  570; 
Code  Civil  Proc.  S  1870.  Referring  to  a 
certain  sum  of  928,  whlcb  the  appellant, 
when  onthestand  as  awltnes8,hnd  stated 
that  he  had  paid  to  one  Polk,  the  owner 
of  the  cattle  that  Spe<>gle  had  stolen,  the 
witness  was  asked  by  his  counsel  if  be  aft- 
erwards brought  suit  against  Speegle  for 
that  amount.  This  was  objected  to  by 
deffendant'B  coonsel,  on  tbe  ground  that  it 
was  Irrelevant,  Immaterial,  and  incompe- 
tent, and  that  a  party's  own  acts  and  dec- 
larations are  Inadmissible  as  evidence  iu 
bis  favor.  The  objection  was  sustuined, 
and  tbe  plaintiff  excepted.  The  ruling,  we 
think,  wasclearly  right.  This  transaction 
was  no  part  of  tbe  ree  gesUe.  The  suit 
was  broogtat  some  days  after  tbe  cattle 
were  stolen,  and  (Specie  bad  been  arrested 
for  stealing  them. 

There  were  various  questions  on  crose- 
exauiination  asked  tbe  w^itness  Laura 
Mandevllle,  as  to  acts  which  w^nt  to  show 
her  a  woman  "destitute  of  moral  qual- 
ities." They  were  objected  to,  and  objec- 
tion anstained.  This  was  properly  done. 
She  coDld  not  be  impeached  by  evidence 
of  specific  wrongful  acts.  Section  2051, 
Code  Civil  Proc. ;  Sharon  v.  Sharon,  79 
Cal.  633-678,  22  Pac.  Rep.  26,  181. 

Finally  it  is  contended  by  the  appellant, 
that  the  trial  court  erroneously  admitted, 
over  hl8  objection,  statements  of  Speegle 
to  Laura  Mandevllle  concerning  his  visit 
to  Tehama,  and  his  conversations  with 
the  plaintiff.  These  matters  were  related 
by  Laura  Mandevllle  when  on  tbe  stand 
as  a  witness;  the  questions,  to  which  an- 
swers were  returned,  belug:  "When  he 
came  back,  [meaning  Speegle,]  did  be  tell 
you  what  he  had  done?  What  did  he  say 
Barkly  said  be  would  do  with  the  cattle, 
If  hewonld  drive  them  o.ver  to  him.  If  any- 
thing? "  Tbe  objection  was  upon  the 
ground  that  the  matter  sought  to  be 
brought  out  was  irrelevant,  immaterial, 
and  incompetent,  and  was  not  responsive 
to  any  issue  in  the  case,  and  was  hearsay. 
Upon  the  other  hand, the  defendant  by  bis 
counsel  contended  that  tbe  statements 
verethose  of  a  conspirator  with  tbe  plain- 
tiff in  the  theft  of  the  cattle  by  Speegle. 
made  before  tbe  tbeft,  and  while  tbe  con- 


spiracy was  In  foil  force  and  effect.  There 

was  evidence  by  Speegle  tending  to  show 
that  he  had  made  a  bargain  In  the  latter 
part  of  July,  or  tbe  first  of  August,  I8S4. 
with  the  plaintiff,  Barkly,  todrlvecattle  to 
him,  and  that  as  early  as  June  of  that  year 
the  plaintiff  bad  said  to  Speegle  that 
be,  Speegle,  bad  been  to  a  good  deal  of 
trouble;  had  tbe  name  of  It,  and  might  as 
well  have  It  again;  and  tbnt.  If  Kpeegle 
wanted  to,  to  drive  tbem  up,  and  Barkly 
would  do  "tbe  square  thing"  by  him ;  and 
that.  In  accordance  with  this  understand- 
ing, Speegle  had  delivered  tbe  cattle  to  the 
plaintiff.  Tnis  tended  to  show  a  joint 
agreement  between  Barkly  and  Specie  aa 
to  tbe  criminal  enterprise;  and  the  state- 
ments related  by  the  woman  Mandevllle, 
as  made  to  her  by  Speegle,  were  made  be- 
fore the  cattle  were  stolen,  and  related  to 
tbe  enterprise  with  reference  thereto  in 
which  he  aud  Barkly  were  embarked,  and, 
within  a  day  or  two  after  the  last  state- 
ment was  made  to  hei,  Speegle  drove  the 
cattle  to  Tehama,  and  delivered  tbem  to 
Barkly.  in  the  case  of  People  v.  Collins. 
64  Cal.  295,  it  was  said:  "The  conspiracy, 
according  to  tbe  testimony,  contemplated 
the  robbing  of  stages  and  their  pasncngera 
whenever  and  wherever  opportunity  of- 
fered. The  law  holds  each  party  to  it  re- 
sponsible for  the  acts  of  each  co-consplr»- 
tor,  done  in  pursuance  and  furtberancp  of 
the  common  design,  which  extends  to  tbe 
consequences  which  might  reasonably  be 
expected  to  flow  from  carrying  Into  effect 
the  unluwlut  combination.  There  was 
therefore  no  error  in  admitting  In  evidence 
against  Collins  the  acts  and  declaration  of 
Thome,  in  relation  to  tbe  gun  with  wbicb 
tbe  murder  was  committed. "  So  here,  tho 
conspiracy  having  been  testified  to  by 
Speegle,  his  acts  and  declarations  relative 
to  the  taking  and  delivering  tbe  cattle  to 
Barkly,  In  pursuance  of  the  common  de- 
sign, was  evidence  against  Barkly  as  to 
bis  complicity  in  the  affair,  afterwards 
consummated.  On  account  of  the  error 
pointed  out,  we  advise  that  the  Judgment 
and  order  be  reversed. 

We  concur:   Vanclikf,  C;  Gibbon,  O. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and 
order  are  reversed. 


  («  Cal.  4»> 

Bahklt  v.  Copeland.    (No.  13,521.) 
(Supreme  Court  of  California.    Nov.  37,  1890.) 
CoBTS— Febs  fob  Trasscbipt. 

1.  Under  Code  Civil  Proo.  Cal.  $  274,  as 
amended  by  Ameod.  Codoa  18S0,  p.  54,  which  pro- 
vides that  "in  causes  where  a  traasmpt  has  becm 
ordered  by  tbe  court  the  fees  for  transcription 
must  be  paid  by  the  roapective  parties  to  the  ac- 
tion in  equal  proportions, "  the  fees  paid  by  de- 
fendant are  a  necessary  part  of  the  costa  incurred 
In  his  defense,  and  if  he  succeeds  in  the  action  he 
is  entitled  to  recover  them  from  plaintiff. 

3.  But  where  such  transoript  is  ordered  by 
defendant  alone,  he  cannot  recover  the  fees  there- 
for, or  any  part  of  them,  but  must  pay  tbe  whole 
himself,  as  provided  by  the  san>e  section. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Tehama  coun- 
ty; Charles  P.  Braymabd,  Judge, 
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Clsiy  W,  Taylor  anA  Jackeon  Hatch,  lor 
appellant.  Chipman  &  Garter,  John  F.  El~ 
ilsoBt  and  £>.  F.  Httebeoek^  tor  respondent. 

FooTB,  C.  This  Is  an  appeal  from  an 
order  refaeint^  to  retax  a  bill  of  costs  pre- 
sented by  the  defendant,  who  had  suc- 
ceeded in  the  action.  There  had  been  two 
trials  of  the  case,  and  on  each  trial  the  er- 
Idence  had  been  transcribed  by  the  ehort- 
hand  reporter.  In  the  first  instance  this 
wafl  done  upon  the  order  of  the  court ;  at 
the  second  trial  It  was  done  upon  the  or- 
der ol  thede(endant»  wltholitany  from  the 
court.  It  is  not  entirely  clear  bow  much 
of  the  amount  dne  to  the  short-hand  re- 

gorter  for  the  first  transcript  was  paid 
y  defendant  and  plaintiff,  but  it  appears 
a8  If  each  one  had  paid  halt  the  fees.  As 
this  transcription  was  made  upon  the  or- 
der of  the  court,  but  without  any  direc- 
tion as  to  how  the  fees  due  therefor  should 
be  proportioned  between  the  parties  and 
paid,  each  side  should  hare  paid  halt,  as 
they  did.  **In  cases  where  a  transcript  has 
been  ordered  by  the  court  the  fees  for 
transcription  must  be  paid  by  the  respect- 
ive parties  to  the  action,  in  equal  propor- 
tions, or  by  such  of  them,  and  in  such  pro- 
portions, aa  the  court.  In  its  dlseretion, 
may  order. "  Section  274,  Code  Civil  Proc. ; 
Amend.  Codes  1880,  p.  54.  By  the  order  of 
the  court,  this  half  of  the  feesthus  paid  by 
the  defendant  In  the  first  Instance  became 
a  necesBary  part  of  the  costs  and  disburse- 
ments incurred  by  him  In  defense  of  the  ac- 
tion. He  was  therefore  entitled  to  recov- 
er it  from  bis  adversary  against  whom  he 
obtained  Jndsment. 

As  tothesecond  item,  which  was  (^.40. 
paid  by  the  ddendant  for  the  second 
transcription,  he  cnald  not  recover  that, 
or  any  part  of  it,  from  the  plaintiff,  as 
neither  the  latter  nor  the  court  had  or- 
dered It,  but  the  defendant  alone.  In  an- 
other part  of  section  274  of  the  Code  of 
Civil  Procedure,  as  amended  in  1880,  It  Is 
said:  "The  party  ordering  the  reporter 
to  transcribe  any  portion  of  the  testimony 
or  proceedings  must  pay  the  fees  of  the 
reporter  therefor. "  The  court  shouldhave 
retaxed  the  defendant's  bill  uf  costs,  and 
strucic  therefrom  the  Item  of  $559.40,  above 
mentioned.  For  these  reasons,  we  advise 
that  the  order  appealed  from  be  reversed, 
and  the  court  below  directed  to  retax  the 
bill  of  costs  as  herein  Indicated. 

Weconcur.  Beix:ber,C.C.;  Hayne,C. 

Per  CtHiAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed, and  the  court  below  is  di- 
rected to  retax  the  bill  of  costs  as  there- 
in Indicated. 

(S6  Cal.  423) 

HuiJNu  V.  Abbott  at  a/.   (No.  12,909.) 
(Supreme  Court  o^CoI^fomto.    Nov.  31, 1890.) 
Notice  or  Mostqaob— Bona  Fidb  Pcrchasbr. 

Ad  assignee  of  a  certificate  of  piuvhase  of 
land  took  it  with  knowied^'o  of  an  unrecorded 
mortftapc  by  the  assignor,  and  assigned  it  to  one 
who  tiad  no  knowledge  of  the  mortgage.  Ttie  lat- 
ter aHsigncc,  having  obtained  a  patent  to  the 
land,  conveyed  it  to  the  first  assignee,  who  con- 
veyed it  to  a  person  having  notice  of  the  mort- 


gage. Beld,  that  the  mortage  conld  be  enforced 
against  the  last  prantee,  as  bts  grantor,  thoudi 
taldng  from  an  innocent  parohaaer,  became,  m 
reason  of  tits  former  position,  a  purchaser  wltn 
notice  of  the  mortgagee's  rights  and  equities. 

Depar£ment  2.  Appeal  from  superior 
court,  Hnmboldttiounty;  J.  J.Db  Hatbn, 

Jud^. 

E.  W.  Wilson  and  Henry  L.  Ford,  for 
appellant.  G.  W.  Hunter,  {J.  N.  GWett 
andj.  f.  Coonan,  of  counBel>)forrespond- 
ent. 

Thornton.  J.  Action  to  foreclose  a 
mortgage  on  a  parcel  of  land  situate  in 
Humboldt  county.  Defendant  Abbott 
was  the  mortgagor.  Abbott  made  de- 
fault, Judgment  nt  foreclosure  was  made 
and  entered  against  defendants,  and  from 
this  Judgment  defendant  Bull  alone  prose- 
cutes an  appeal.  The  following  facts  are 
found :  On  July  7, 1885,  Abbort  was  the 
owner  of  the  tract  of  land  which  he,  on  the 
28th  of  July,  1886,  conveyed  to  plaintiff  by 
mortgage  to  secnre  the  payment  of  a  debt 
due  by  Abbott  to  the  plaintiff.  AbboU's 
title  to  this  land  was  derived  under  a  cer- 
tificate of  purchase  from  the  state  of  Cali- 
fomln,  bearing  date  the  day  first  above 
mentioned.  On  the  28th  of  July,  1S.S6.  Ab- 
bott assigned  bis  certificate  of  purchase, 
and  all  fala  title  In  the  land  mentioned 
therein,  to  one  M.  H.  Crissmoa,  who  par- 
chased  with  actual  notice  of  the  existence 
of  plaintiff's  mortgage.  On  April  15. 1887, 
Crissmon  assigned  the  certificate  of  pur- 
chase and  all  his  title  In  and  to  said  lands 
to  C.  C.  Fitzgerald.  Fitzgerald  purchased 
with  actual  notice  o(  the  existence  of  plaln- 
tiff's  mortgage,  and  agreed,  as  part  con- 
sideration for  the  assignment,  to  pay  at 
maturity  the  debt  secured  by  the  mort- 
gage, and  fur  this  purpose  retained  In  his 
hands  from  the  purchase  price  the  full 
amount  of  the  principal  and  Interest  due 
on  the  debt.  On  July  1, 18S7,  Fitzgerald 
assigned  the  certificate  of  purchase,  and 
all  his  Title  tu  said  lands,  to  one  R.  W. 
Hideout,  who  at  the  time  of  his  purchase 
had  no  knowledge  of  tlie  existence  of 
plaintiff's  mortgage.  Thereafter,  Ride- 
out,  while  the  owner  of  the  land,  received 
from  the  state  of  California,  as  aHslgnee 
of  the  certificate  ol  purchase,  a  patent  for 
said  lands.  The  plaintiff  placed  the  mort- 
gage on  record  in  the  proper  office  in  the 
county  of  Humboldt,  on  the  19th  day  of 
September,  1887.  On  the  20th  of  October, 
1887,  and  while  the  mortgage  of  plaintiff 
was  of  record,  Rldcout  conveyed  the  lands 
described  In  the  certificate  of  pui-chase 
above  mentioned  to  the  above-named 
C.  C.  Fitzgerald.  On  the  2d  day  of  Janu- 
ary. 1888.  Fitzgerald  conveyed  to  the  de- 
fendant Bull  (appellant  here)  the  lands 
above  referred  to.  At  the  date  of  the  con- 
veyance last  named.  Bull  had  full  notice  of 
the  record  of  plaintiff's  mortgoge,  and  of 
the  execution  and  existence  of  such  mort- 
gage. On  the  facts  above  stated,  the 
court  rendere<l  Judgment  in  favor  of  plain- 
tiff. We  think  the  Judgment  should  stand. 
When  Fitzgerald,  who  was  the  grantor  of 
Hideout,  and  who  had  actual  notice  of 
plaintiff's  mortgage  when  he  purchased, 
and  at  the  time  he  conveyed  to  Hideout, 
received  a  conveyance  from  the  latter,  he 
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occupied  tbo  eame  position  he  formerly 
did,  viz.,  that  of  a  purchaHer  with  notice 
ol  plaintiff '6  lighte  and  equitleB.  He  was 
not  protected  by  the  fact  that  Rldenut, 
liis  Ki'^ntor,  was  an  Innocent  purchaser. 
Talbert  v.  singleton,  42  Cal.  391;  2  Devi. 
Deeds,  §  748 ;  2-  Pom.  Eq.  Jur.  §  754.  When 
Fitzfferald  secured  the  conveyance  from 
Bideout,  be  occupied  the  same  position  hs 
did  when  he  purchased  from  Crlasmon, — 
that  of  a  purchaser  with  notice  of  and 
bound  by  all  the  equltiea  of  Hulinjc.  The 
court  finds  that  Bull  took  bis  conveyance 
from  Fltijrerald  with  full  notice  of  plain- 
tiff's equities.  We  cannot  see  in  what 
way  the  conclusion  can  be  avoided  that 
plaintiff  had  a  right  to  enforce  his  rights 
against  Bull.  It  may  be  further  observed 
that  it  does  not  appear  that  Bull  paid  any 
money  on  his  purchase.  He  most,  then, 
be  held  to  occupy  the  same  position  that 
FItigerald  did,  and  alike  subject  to  the 
enforcement  of  plalntltt's  rights.  Jodg!- 
ment  afilrmed. 

We  concnr:   UoFabland,  J.;  Shabf- 

STEIN,  J. 


(88  Cal.  479) 

CooKB  T.  Aguirbk,  Sheriff.  (No.  18,867.) 

(Suprenw  Cowt  of  CoHfomlo.  Nov.  26,  189a ) 
JuxMHCBNT  nr  Rbflbvin. 
1.  In  replevin,  pUlntUt  alleged  his  owner- 
ship and  right  ox  poAseesiOD,  the  value  of  the 
IHt>perty,  and  defendant's  wrongful  taking  and 
retention  of  possession.  The  answerput  In  issue 
all  said  allegations  except  value.  Held,  that  a 
judgment  for  the  return  of  the  property  could 
not  be  sustained,  there  being  no  finding  that 
plaintiff  was  entitled  to  possession,  but  only  that 
plaintiff  was  the  owner  and  in  possession,  and 
that  defendant,  as  sheriff,  wrongfully  tiKA  posses- 
Bion  under  a  writ  of  attachment  agwDSt  another 
person. 

a.  A  Judgment  for  the  possession  of  personal 
property,  which  merely  describes  it  as  "two 
stallion  horses, "  without  reference  to  other  plead- 
ings or  papers  X(W  sncdi  description,  Is  had  for  un- 
certainty. 

3.  In  an  action  to  recover  possession  of  per- 
sonal property,  a  judgment  for  possession  only, 
and  not  ior  poesession  or  the  value  thereof,  as 
provided  by  Code  Civil  Froc  Cal.  $  667,  is  erro- 
neoos. 

Department  1.  Appeal  from  SDperior 
court,  Los  Angelea  county ;  W.  H.  Cl&bk, 
Judge. 

H.  H.  AppehQage  &  Robarts.anii  Willis 
A  Appel,  for  api»llant.  William  Youngs, 
(H.  C*.  Chit,  of  eounsel,)  for  respondent. 

Works,  J.  This  is  an  appeal  on  the 
Judgment  roll  from  a  Judgment  for  the  re- 
covery of  personal  property.  The  plain- 
tiff alleged  that  he  was  the  owner,  and 
entitled  to  the  immediate  pussebaion  of 
the  property,  giving  its  value,  and  that 
the  defendant  had  wrongfully,  and  with- 
out the  plaintiff's  consent,  taken  and  re- 
tained possession  thereof,  and  detained 
the  same  from  htm;  that  be  had  demand- 
ed possession  of  the  propei-ty,  which  was 
refused;  and  that  be  had  beendamaeed  in 
the  sum  uf  $100.  The  defendant  answered 
denying  the  ownership  of  the  plaintiff,  or 
his  right  to  possession,  or  that  he  had 
wrongfully  taken,  or  wrongfully  detained, 
the  property,  or  that  the  plaintiff  had 
been  damaged;  and  alleging,  also,  that 


the  property  was  owned  by  one  Cyrns  F. 
Cooke.  He  also  Justified,  as  sheriff,  by 
alleging  that  said  Cooke  was  the  owner 
of  the  property,  and  that  he  bad  taken 
poascssion  of  the  same  by  virtue  of  a  writ 
of  attachment  regularly  Issued  against 
Cooke,  and  placed  in  his  bands,  for  serv- 
ice, as  such  sheriff.  The  answer  did  not 
put  In  Issue  the  value  of  the  property,  as 
alleged  in  the  complaint.  The  court  found 
that  the  plaintiff  was  the  owner,  and  In 
possession,  of  the  property,  and  that  the 
defendant.  In  bis  offical  capacity  as  sher- 
iff, by  virtue  of  a  writ  of  attachment  Is- 
sued against  said  Cyrus  F.  Cooke,  wrong- 
fully took  possession  of  the  property,  and 
still  held  the  same.  There  was  no  finding 
that  the  plaintiff  was  entitled  to  the  pou- 
sesslon  of  the  property,  or  Its  vnlue,  or 
the  amount  of  plaintiff's  damages.  The 
property  was  sufficiently  described  in  the 
complaint.  The  court  rendered  the  fol- 
lowing judgment:  **  Wherefore,  by  reason 
of  the  law  and  the  findings  aforesaid,  it  bi 
ordered,  adjudged,  and  decreed  that  James 
A.  Cooke,  the  plaintiff,  do  have  aud  re- 
ceive of  A.  G.  Agnlrre,  (sheriff,)  the  defend- 
ant, judgment  for  the  return  of  the  prop- 
erty, to-wit:  Two  atalliou  horses,  to- 
gether with  said  sheriff's  costs  and  dis- 
bursements. Incurred  in  this  action, 
amounting  to  the  sum  of  sixty-two  and 
6-100  dollars,  ($62.05.)"  The  apiiellunt 
contends  that  the  findings  do  not  support 
the  Judgment;  that  the  court  did  not  find 
on  all  the  material  issuee ;  and  thai  the 
Judgment  is  Invalid,  because  It  does  not 
Bufflclently  describe  the  property,  and  Is 
not  in  the  alternative,  aa  requli'ed  by  law. 
The  questions  whether  the  plaintiff  was 
entitled  to  the  possession  of  the  property, 
and  whether  he  was  damaged  by  the  tak- 
ing, were  put  In  issue  by  the  pleadings. 
Both  of  these  were  material  issues.  One 
of  them,  at  least,  roust  have  l>een  found  in 
favor  of  the  plaintiff  to  entitle  him  to  re- 
cover. There  was  no  finding  as  to  bis 
right  to  the  possession.  For  this  reason, 
the  Judgment  is  not  supported  by  the 
findings.  Thequestlonof  damages  should 
have  been  found  upon,  but  the  appellant 
cannot  reasonably  ask  for  a  reversal  of 
the  case,  because  a  Judgment  lor  damages 
was  not  rendered  against  blm.  The  Judg- 
ment was  erroneous  because  not  In  the  al- 
ternative, as  required  by  nectlon  667  of  the 
Code  of  Civil  Procedure,  (Berson  v.Nunan, 
«3  Cal.  6.50;  Ktewart  v.  Taylor,  6S  Cal.  5, 
8  Pac.  Rep.  605.)  And  for  the  further  rea- 
son that  It  contained  no  sufllclent  descrip- 
tion of  the  property.  It  contains  uo  sufil- 
ctent  description  of  the  property,  nor  does 
it  refer  to  any  othar  pleading  or  paper  for 
such  description.  Such  a  Judgment  Is  bad 
for  uncertainty.  Welch  v.  Smith,  45  Cal. 
230;  Kelley  v.McKibben.eS  Cal.  lit.  Judg- 
ment reversed. 

We  concur;  Patebson,  J.;  Fox,  J. 

(88  Cal.  445) 

MAnnsN  V.  Occidental  &  Oriental,  S.  S. 

Co.    (No.  12,799.) 
{Supreme  Couit  of  Catifomia.    Nov.  26,  1890.) 
Injury  to  Emflotb — ^Evidbncs. 
While  plaintiff's  decedent  was  employed 
in  loading  defendant's  ship;  the  sling  to  Uie  ap- 
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par&tus  provided  by  defendant  for  loading  the 
»hip  broke,  precijpltating  freight  onto  deceased, 
causiikg  his  death.  Held,  that  defendant's  n^- 
Ugence  coold  not  be  inferred  from  the  mere  break- 
ing of  the  sling,  in  the  absence  of  ^oof  that  it 
was  being  prDp^ljrnsed  bydefendant'semployes, 
and  in  the  ordinary  manner. 

In  bank.  Appeal  from  superior  court, 
city  and  county  ol  San  Franciiico;  John 
F.  Finn,  Judge. 

Taylor  &  Craig,  for  appellant.  W.  H. 
Zi.  BHtTtes,  for  reHpondeiit. 

Works,  J.  This  is  an  action  by  tbe  ap- 
pellant against  tbe  respondent  for  da&i~ 
ages  (or  tbe  deatb  of  her  husband, claimed 
to  have  resulted  from  the  negligence  of  tbe 
appellant.  The  deceased  was  the  employe 
of  the  respondent,  engaged  In  loading  one 
ofltssbips.  Tbe  amendrd  complaint  al- 
1^^:  "That,  on  the  18tb  clay  of  October, 
A.  D.  1886.  tbe  said  Patrlcic  Madden  was 
an  employe  of  the  said  defendant,  em- 
ployed by  it,  and  for  it,  on  the  lower  deck 
next  above  the  lower  hold  of  the  whip 
Belgic,  (one  of  said  sbips,)  at  the  mall 
dock  or  wharf  in  the  said  city  and  county 
of  San  Francisco,  as  a  laborer,  assisting 
to  load  said  ship  by  stowing  cargo;  that 
on  the  said  18th  day  of  October.  A.  D.  1886, 
and  wbile  t>aid  Patrick  Madden  was  en- 
gaged at  said  work,  on  said  lower  deck  of 
the  ship,  as  such  laborer,  lour  bales  ol  cot- 
ton goods,  eacb  bale  firmly  packed  so  as 
to  form  a  solid  body,  weighing  from  about 
180  to  250  pounds  avoirdupois,  were,  by 
means  ot  a  nUng  manufactured  oi  rope, 
hoisted  and  worked  by  block  and  tackle, 
and  operated  by  steam-power,  transferred 
from  said  dock  or  wharf  to  the  main-deck 
of  said  ship  at  the  hatchway  known  and 
designated  as  'Hatchway  No.  5,'  the  said 
sling,  block,  and  tackle  being  parts  of  the 
machinery  and  appliances  provided  by  the 
defendant  for  the  use  of  its  laborers,  em- 

{>loyed  by  It  in  the  business  and  work  of 
oadlng  said  ship  Belf^c;  that  said  four 
bales  should  have  been,  by  means  of  said 
machinery  and  appliances,  carefully  low- 
ered to  and  stowed  on  said  lower  deck  ot 
said  ship,  but  because  of  the  inBecuiity 
and  unsultableness  ot  said  sling,  and  be- 
cause of  the  negligence  of  tbe  defendant  in 
falling  to  provide  and  maintain  a  safe  and 
suitable  sling,  which  insecurity,  unsult- 
ableness, and  negligence  were  unknown  to 
or  by  said  Patrick  Mndden,  said  sling 

{tarted,  and  two  bales  of  cotton  were  vio- 
ently  precipitated  trom  the  main-deck  of 
said  ship  down  said  hatchway  No.  6  to 
the  place  on  said  lower  deck  where  said 
Patrick  Madden  was  engaged  In  his  work, 
a  distance  ot  from  eighteen  to  twenty  feet 
below  said  main-deck,  and  one  or  both  ot 
said  two  bales,  containing  cotton  cloth, 
as  aforesaid,  violently  struck  the  said 
Patrick  Madden,  without  his  fault  or  neg- 
ligence, producing  a  fracture  of  tbe  cerv- 
ical I'erfeferfl  which  pressed  on  the  spinal 
cord,  and  also  producing  an  injury  ot  the 
cheat,  and  a  fracture  of  some  ot  bis  ribs, 
and  said  Patrick  Madden  was  thereby 
otherwise  greatly  bruised  and  Injured; 
and  also,  by  means  of  the  premises,  the 
said  Patrick  Madden  became  and  was 
sick,  sore,  lame,  and  disabled,  and  so  re- 
mained and  languished  tor  the  space  ot 


four  days,  and  until  the  22d  day  ot  Octo- 
ber, A.  D.  iSS^i,  when,  by  reason  and  as 
tbe  result  ot  said  inluries,  and  by  reason 
of  tbe  premises  and  ot  ttie  negligence  nf  tbe 
defendant, tbe  said  Patrick  Madden  died." 
These  allegations  of  negligence  were  de- 
nied by  the  answer.  Tbe  cause  was  par- 
tially tried,  and  upon  the  evidence  ot  the 
plaintiff  a  nonsuit  was  granted.  A  mo- 
tion for  a  new-trial  was  made,  and  denied, 
and  the  plaintiff  appeals. 

It  Is  contended  that  the  court  b^ow 
erred  In  snstaining  a  demurrer  to  the  orig- 
inal complaint.  But  the  plaintiff  did  not 
stand  upon  her  original  complaint,  but 
filed  an  amended  one,  whereby  she  waived 
any  error  of  the  court  In  ruling  upon  such 
demurrer,  it  any  error  was  committed. 
The  nonsuitwas  properly  granted,  for  the 
reason  that  there  was  no  evidence  of  neg- 
ligence on  the  ftart  of  the  defendant.  It 
.was  shown  that  the  rope-sling,  by  which 
freight  was  being  carried  Into  the  ship, 
and  lowered  through  a  hatchway  to  the 
lower  deck,  broke,  whereby  two  bales  of 
treight  were  precipitated  down  such 
batch  way,  and  the  deceased  thereby  fatal- 
ly injured,  as  alleged  in  the  complaint. 
But  tbere  was  no  evidence  showing,  or 
tending  to  show,  that  the  sling  thus  used 
was  unsuitable  or  Insecure,  as  all^;ed  In 
said  complaint,  unless  the  mere  proof  that 
the  sling  broke  was  prima  facie  evidence 
of  tbe  tact.  It  is  contended  by  counsel  for 
the  appellant  that  It  was  only  necessary 
tor  her  to  prove  that  the  sling  broke,  and 
tliat,  from  such  proof  alone,  it  must  be  In- 
ferred, in  the  absence  of  any  evidence  on 
the  part  of  the  defendant  tending  to  show 
that  tbe  accident  occurred  from  other 
causes,  that  the  accident  was  the  result  of 
the  neglect  of  tbe  defendant  to  furnish  a 
proper  sling.  It  may  be  that  in  some 
cases  It  would  be  sufficient  to  prove  that 
an  accident  occurred,  in  order  to  establish 
a  prfmA /3ic/a  case  of  negligence,  and  cast 
upon  the  defendant  the  burden  of  explain- 
ing away  the  Inference  resulting  from  such 
proof;  and  it  may  be  conceded  that  such 
would  have  been  the  case  here,  if  it  had 
been  shown  that  the  sling  was  being  prop- 
erly used  by  the  co-employee  ot  tbe  de- 
ceased, and  in  the  ordinary  way.  It 
might  be  said  that,  If  a  railroad  train 
were  being  properly  and  carefully  run  and 
operated,  and  that,  notwithstanding, 
some  part  ot  the  machinery  broke,  and  an 
accident  occurred,  negligence  would  be  In- 
terred. Griffin  v.  Railroad  Co.,  148  Mass. 
14.3,  19  N.  E.  Rep.  166.  But,  as  was  said  In 
the  case  cited,  "  n6  general  rule  can  be  laid 
down  that  the  mere  occurrence  of  an  acci- 
dent Is.  or  la  not,  sufficient  proof  ot  the 
actionable  negligence;  for  eacb  case  mnst 
depend  upon  Its  own  clrcametances.**  In 
this  case  there  Is  no  evidence  as  to  what 
amount  of  freight  this  sling  was  intended 
to  or  should  carry,  or  that  it  was  being 
properly  usedetthetlmeot  the  accident.  It 
may  have  been  Intended  to  carry  a  weight 
of  500  pounds,  and  may  have  bc«i  entirely 
sufficient  to  carry  such  a  weight,  and,  tor 
aught  we  can  tell  from  the  evidence  before 
us.  It  may  have  been  overloaded,  and  the 
accident  have  happened  trom  that  cause 
alone.  When  itis  said  In  some  otthe  cases 
thattbe  occurrence  ot  annccideut  Is  prima 
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£acie  evidence  of  InsaflBclency  of  the  ma- 
chinery or  appliance  beloK  used.  It  innat 
be  CQDflned  to  CaRes,  If  the  rule  la  conceded 
to  be  the  correct  one,  where  the  machinery 
or  appliance  Is  shown  to  have  been  need 
In  the  UBual  and  proper  way,  at  leaHt 
where  the  same  is  being  used  by  the  party 
injured,  or  hia  co-employes.  This  was 
nut  staown  In  this  case,  and  therefore  the 
rule  contended  for  does  not  apply  here. 

A  certain  question  aaked  by  the  defend- 
ant was  objected  to  by  the  plaintiff,  and 
the  objection  overrnled.  ThU  is  com- 
plained of.  But,  as  the  queation  did  not 
in  any  way  relate  to  or  affect  what  we  re- 
gard as  the  proper  reason  for  gran  ting  the 
nonsuit,  the  ruling  was  harmless,  conced- 
ing that  it  was  erroneous.  One  of  the 
grounds  for  the  motion  fqr  a  new  trial 
was  newly-discovered  evidence,  and  cer- 
tain affidavits  In  support  of  this  ground 
are  tiet  out  in  the  record.  The  evidence  set 
out  in  these  affidavits  does  not  supply  the 
tacts  necessary  to  make  out  the  plaiotlff's 
case,  or  tend  to  strentetben  her  (fase,  where 
it  needs  support.  Therefore  the  motion 
for  a  new  trial  on  this  ground  was  prop- 
erly denied. 

We  concur:  Patbrson.J.  ;  MoFarlakd, 
J. ;  Fox,  J. ;  Shabpstbin,  J. 

(8«  Cal.  433)  '  .  . 

Corson  v.  Bgrson  et  at.   (No.  12,604.) 
{Supreme  Court  of  Cat4fcmia.  Nov.  ae,  1890.) 
Lasdlokd  and  Tbnant  —  Rbkt  —  Fbacdclent 

OVBBCHARQK— ULAIHS  AQAIMST  BbCBASBD  FaBT- 

1.  A  lease  of  a  atOTe  for  two  years,  at  the 
moDthly  rental  of  tSOO,  gave  tlie  leaaiBos  toe  priv- 
lle^  of  a  renewal  at  the  same  rental.  The  lease 
also  provided  that  if  the  lessees  should  hold  over 
after  the  expiration  of  the  two  years,  with  the 
<»nfleQt  of  the  lessors,  such  holding  should  be 
construed  as  a  tenancy  from  month  to  mouth. 
Held,  that  an  oral  agreement  made  after  the  ex- 
piration of  the  two-year  term,  which  had  not 
been  extended,  and  while  the  lessees  were  hold- 
ing as  tenants  from  month  to  mouth,  underwhich 
agreement  they  were  to  pay  the  samo  rent  per 
month  as  the  lessors  should  succeed  in  getting 
for  an  adjoining  store,  did  not  vary  the  terms  of 
the  written  lease,  as  that  had  already  expired. 

8.  Where  the  lease  at  the  adjoining  store  on 
its  face  provides  for  a  rental  of  (800  per  month, 
a  written  agreement,  contemporaueously  execuV 
ed,  under  which  the  lessors  agreed  to  allow  the 
tenants  of  the  adioiuing  store  a  rebate  of  9100  per 
month,  is  admissible  in  an  action  by  the  lessees 
of  the  first  store  to  recover  tbo  amount  overpaid 
by  them  under  the  oral  agreement. 

3.  Statements  made  by  the  lessors'  agent  on 
leasing  the  adjoining  store,  ab  to  bis  reason  for 
drawing  the  lease  for  $800  per  month,  are  compe- 
tent evidence  against  the  lessors. 

4.  Since  the  lesso»  of  the  first  store  were 
tenants  from  month  to  month,  when  the  contin- 
gency happened  on  which  they  were  entitled  to 
a  reduction  of  $100  per  month  in  their  renL  the 
presumption,  as  provided  by  Civil  Code  Cal.  f 
^946,  is  that  the  hiring  was  at  the  same  reduced 
rent  for  each  of  the  sncoeeding  months  t^at  tiiey 
oontinned  their  occupancy;  ana  they  are  entitled 
to  recover  the  entire  overplus  which  they  had 
been  induced  to  pay  for  nearly  a  year  by  the  de- 
ceit of  the  lessors, 

5.  A  claim  against  a  partnership,  one  of  the 
members  of  which  has  died,  does  not  come  with- 
in Code  Civil  Froo.  Cal.  {  1403,  which  requires 
claims  against  a  decedent's  estate  to  be  presented 
within  a  specified  time,  or  be  forever  barred. 


6.  The  executors  of  a  deceased  partner  are 
not  necessary  parties  defendant  in  an  action  on  a 
claim  against  the  partnership:  and,  though  they 
have  been  joined,  a  judgment  in  plaintiff's  favor 
is  not  erroneous  l>ecause  it  does  not  require  that 
the  amount  awarded  thereby  shall  be  paid  In 
t^e  due  course  of  the  administration  of  the  de- 
ceased pBrtner*8  estate. 

Commissioner's  decision.  In  bunk.  Ap- 
peal from  superior  court,  city  and  county 
of  San  KranciscJ^;  William  T.  Wallacb, 
Judge. 

Lloyd  &  Wood  and  JH.  F.  Preston,  for 
appellants.  Royce  &  Comminga  and  C.  B. 
K.  Roj>ce,  lor  i-espondent. 

Gibson,  C.  ThU  action  was  brought  by 
plaintiff  Corson,  us  assignee,  to  recover 
from  the  firm  of  A.  Berson  ft  Hon  the  sum 
of  $1,060,  due  for  rent,  for  8^  months,  on  a 
lease  made  and  delivered  to  them  by  the 
firm  of  Ewing,  Plum  &  O'Brien,  plaintiff's 
aasignors.  A  Berson  &  iSon  admitted  by 
their  answer  that  they  occupied  the  leased 
premises  during  the  period  above  men- 
tioned, bnt  denied  that  such  occupation 
was  under  or  pursuant  to  the  lease  relied 
upon  by  plaintiff,  and  averred  that  during 
that  time  they  held  under  a  verbal  agree- 
ment with  Ewing,  Plum  &  O'Brien,  by 
which  they.  A.  Berson  &  Son,  were  to  hold 
and  pay  rent  for  the  premises,  and  did 
hold  and  pay  for  the  same,  at  the  rate  of 
$150  per  month.  With  tlielr  answer,  they 
filed  a  croBs.complaint,  bringing  In,  as 
parties  to  the  action,  Ewing  and  Plum, 
and  Flood  and  Coleman,  the  executors  of 
O'Brien,  the  deceased  partner  of  Ewing 
and  Plum.  By  this  crosM-compiaint,  they 
alleged  that  on  or  about  March  1.  1884, 
Ewing,  Plum  &  O'Brien  let  the  premises 
to  A.  Berson  ft  Son  from  month  to  month, 
upon  the  same  rental  that  the  lessors 
might  get  for  an  adjoining  store  which 
they,  from  and  after  said  date  and  up  to 
June  1, 1SS5,  rented  for  the  sum  uf  $15U  per 
month,  but  fraudulently  concealed  the 
true  amount  of  the  rent  thereof  from  A, 
Berson  ft  Son,  and  fraudulently  represent- 
ed to  them  that  the  true  rental  of  the  ad- 
joining store  was  $300  per  month,  and 
thereby  fraudulently  induced  A.  Berson  ft 
Son  to  pay  a  greater  amount  of  rent  than 
they  had  agreed  to  pay.  By  reason  ol 
which  Ewing,  Plum  &  O'Brlen.became  In- 
debted to  A.  Berson  &  Son  In  the  sum  ot 
$150  per  month,  for  every  month's  rent 
paid  by  the  latter  from  March  1,  1884,  to 
February  15. 1886,  with  interest  thereon 
from  the  last  day  of  each  month,  less  S% 
months'  rent  from  the  latter  date,  at  $15(1 
per  month.  After  the  commencement  of 
the  action,  A.  Berson  died,  and  it  was 
continued  In  the  name  of  G.  Berson  ae  the 
surviving  partner  of  the  firm  of  A.  Berson 
ft  Son.  The  case  was  tried  without  a  jury, 
and  the  court  found  the  facts  in  favor  of 
G.  Berson,  as  the  said  snrriviug  partner. 
In  accordance  with  the  allegations  of  the 
cross-complaint,  except  that  the  rental  of 
the  adjoining  store  was  found  to  be  $200 
per  month  for  one  year  from  June  1, 1884. 
instead  of  $150  per  month  from  March  1, 
1884;  and  that  the  rent  due  from  A.  Ber- 
son &  Son  for  S)^  months  from  February 
13. 1885,  was  at  the  rate  of  $200  instead  of 
$150  per  mouth.  Judgment  followed  for 
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the  croBS-complalnant,  G.  Berson,  as  sur- 
viving partner  of  A.  Berson  4  Son,  for 
fl78.50,  overplus  paid  by  tbe  flrm  from 
June  1, 18R4,  to  February  15. 1885,  after  de- 
ducting f 700  for  rent  due  from  the  latter 
date  until  Jane  1. 1885,  together  with  in- 
terest on  tbe  overplus  from  the  date  last 
mentioned.  From  tills  Judgment  and  an 
order  denying  a  new  trial,  the  plaintiff 
Corsun,  and  Ewing  aifid  Plom,  and 
O'Brien's  executors,  via.,  Flood  and  Cole- 
man, appeal. 

In  order  that  the  points  made  by  appel- 
lants may  be  fully  understood  It  is  neces- 
sary to  state  tbe  leading  facts  as  shown 
by  tbe  evidence.  A.  Berson  &  Son,  by  a 
lease  in  writing,  leased  a  store  from  Ew- 
ing, Plum  *  O'Brien  for  two  years  from 
May  15, 1881, at  the  monthly  rental  of  fSOO 
per  month,  payable  in  advance  each 
month,  with  the  privilege  of  an  extension 
of  the  term  at  the  same  rental  up  to  the 
date  of  the  expiration  of  tbe  lease  of  Ew- 
ing, Plum  &  O'Brien,  from  J.G.Brooks. 
The  lease  also  provided  that.  If  the  lessees 
should  hold  over  after  tbe  expiration  of 
the  term  of  two  years,  with  the  expressed 
or  Implied  consent  of  their  lessors,  such 
holding  should  b3  construed  as  a  tenancy 
from  month  to  month.  On  the  expiration 
ot  the  term  on  May  15, 1885.  the  lease  was 
not  extended,  but  the  lessees  continued  to 
hold  the  premises  as  tenants  from  month 
to  montli  at  the  same  rate  specified  in  the 
lease.  While  they  were  thus  holding,  the 
adjoining  store,  which  also  belonged  to 
the  lessoi-s,  T>ecaroe  vacant  in  February, 
iss4.and  Ewing.tor  hie  firm.  In  an  answer 
to  the  repeated  solicitations  of  A.  Berson, 
of  the  firm  ot  A.  Berson  &  Son,  agreed 
with  the  latter,  as  an  Inducement  for 
them  to  remain  as  tenants,  that,  if  the 
vacant  atoreshould  be  rented  for  less  than 
$^00  per  month,  A.  Berson  &  Son  should 
have  their  store  at  tbe  same  rental.  In 
May  of  the  same  year,  the  lessors  leased 
the  adfolning  store  forone  year  from  June 
1,J884,  at  a  moncbly  rental,  expressed  In 
the  lease,  of  $.S00  per  month,  and  gave  tbe 
lessee  a  separate  paper  in  which  the  les- 
sors stipulated  to  allow  the  lessee  $100  per 
month  on  the  rent  of  $^00  per  month,  dur- 
ing the  term.  This  stipulation  was  con- 
cealed from  A.  Berson  &  Son,  to  whom  it 
was  represented  by  their  lessors  that  tbe 
tenants  of  the  adjoining  store  were  pay- 
ing f 300  per  month  .  therefor.  Believing 
this  representation  to  be  true,  A.  Berson 
&  Son  continued  to  pay  ^300  per  month, 
until  February  15, 1885.  about  which  time 
tbey  discovered  that  the  tenants  of  the  ad- 
joining store  were,  and  bad  been,  paying 
only  $200  per  month  instead  of  $3iD0,  but 
continued  to  hold  the  premises  until  June 
1 ,  1SS.>. 

Appellants'  first  point  Is  that  the  court 
erred  In  overruling  their  objection  to  the 
following  question  put  to  G.  Berson  by 
his  counsel:  "What  took  place  when  the 
lease  expired? — I  mean  tbe  original  two 
years,  or  the  first  term,  of  tbe  lease."— on 
The  ground  that  it  called  for  testimony 
that  would  tend  to  vary  the  terms  of  the 
written  lease.  It  is  obvious  that,  as  the 
question  related  to  matters  that  occurred 
after  the  lease  had  expired,  the  question 
was  not  designed  to,  and  in  fact  did  not. 


elicit  anything  that  tended  to  vary  its 
terms;  and  tbeobjection  thereto  was  prop- 
erly overruled.  Appellants'  exception  to 
the  court's  refusal  to  strike  out  the  testi- 
mony of  the  same  witness,  as  to  what 
was  said  relative  to  the  reduction  of  rent 
upon  the  same  ground  upon  which  the  ob- 
jection.was  placed,  cannot  be  sustained, 
because,  when  the  verbal  agreement  was 
made  with  them  regarding  the  reduction 
of  rent  upon  the  contingency,  which  hap- 
pened, viz.,  of  not  obtaining  $800  per 
month  for  the  adjoining  store,  tbey  were 
holding  as  tenants  from  month  to  month, 
as  provided  tor  in  the  original  lease  which 
had  expired:  and  It  was  competent  for 
them  to  make  any  parol  agreement  as  to 
the  continuation  of  their  tenancy  for  any 
period  not  eiyeeding  one  year.  Besides, 
the  testimony  was  relevimt,  and  tended 
strongly  to  support  tbe  agreement  for  the 
reduction  of  rent,  which  constltnted  the 
gist  ot  the  cross-action. 

Appellants*  third  objection  is  that  the 
court  err^d  In  receiving,  in  evidence,  tbe 
paper  that  had  been  given  to  the  tenants 
who  leased  the  adjoining  store  at  the  time 
they  obtained  a  lea^e  of  it  from  Kwlng, 
Plum  &  O'Brien,  by  which  paper  it  was 
provided  that  such  tenants  should  receive 
a  rebate  of  $100  on  eacb  month's  rent,  on 
the  ground  that  the  paper  was  signed  by 
Ewlng.alqne,  and  could  not  bind  his  firm. 
The  fact  that  the  paper  was  given  with 
the  written  lease  to  tbe  tenants  of  the  ad- 
Joining  store,  and  formed  a  part  of  it,  is 
snfflclent  to  show  that  It  was  properly  re- 
ceived In  evidence;  and  the  cases  cited  by 
us  in  support  of  our  disposition  of  tbe 
next  point  of  the  appellants  conclosively ' 
establishes  that  the  trial  court  was  right 
in  its  ruling  in  this  respect. 

After  witness  Connolly,  who  was  a  mem- 
ber of  the  firm  that  had  leased  the  adjoin- 
ing store,  bad  testified:  "I  paid  $2U0  per 
month  and  no  mure.  I  bad  a  converBU- 
tion  with  Mr.  Ewing  and  with  Mr.  Coffey, 
the  yonng  man  with  Elaston  ft  Eld  ridge 
at  the  time.  He  was  the  party  with 
whom  I  negotiated  tbe  lease  from  Mr. 
Ewing, "—he  was  asked  this  question: 
"  Well, now,  what  was  the  reason  that  the 
lease  was  drawn  for  $^00  given  youthen?" 
And  it  was  objected  to  by  the  appellants, 
other  than  Corson,  on  the  ground  that 
anything  said  by  Coffey  not  in  the  pres- 
ence of  Ewing,  or  any  of  the  other  parties 
to  the  lease  as  lessors,  could  not  bind 
them.  T'he  ohjectlon  was  properly  oven- 
ruled,  because,  by  tlie  above  testimony  of 
tbe  same  witness,  it  sufficiently  appeared 
that  Coffey  was  acting  aa  agent  for  the 
lessors  in  negotiating  the  lease;  and  any- 
thing be  said  while  acting  in  that  capac- 
ity, regarding  the  concealment  ot  the  true 
amount  of  rent  trom  A.  Berson  &  Son,  un- 
der the  direction  of  any  member  of  tbe 
firm,  was,  we  think,  clearly  admlsslDle, 
for,  no  matter  how  slight  the  tendency  of 
the  evidence  may  be  to  prove  fraud,  it  Is 
not  for  that  reason  incompetent.  Hub- 
bard V.  Briggs.  31  N.  Y.  618.  If  the  trial 
court  had  any  doubt,  at  the  time  the  ques- 
tion was  asked,  as  to  whether  Coffey  act- 
ed-as  agent  for  the  lessors  in  negotiating 
the  lease,  it  must  have  lieen  removed  by 
Coffey's  own  testimony  givea  subsequent- 
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ly.  In  which  be  said :  "  I  am  tbe  party  men- 
tioned In  the  tcflttmony,  who  negotiated 
the  lease  from  Messrs.  Connolly  &  Borle 
for  Mr.  Ewlng."  He  designated  but  one 
member  of  tbe  firm,  but  as  such  partner 
waa  actlnj;  tor  the  llmi  In  tbe  trauaactlOQ 
of  ttsboBlness  InetfectinfE  the  leaf»  referred 
tu,  any  mlerepresentattona  or  conceal- 
ments made  or  directed  to  be  made  by 
htm  in  connection  therewith  were  compe- 
tent against  the  firm.  Mamlock  v.  White, 
20  Cal.  .598  ;  rhester  v.  Dlckerson,  64  N.  Y. 
1 :  Wolf  V.  Mills,  G6  III.  360. 

Appellants  (nrther  contend  tbat.  It  they 
promised  to  reduce  the  rent  afc  all.  It  was 
not  for  any  stated  period,  but  at  most 
from  month  to  month,  and,  In  allowlnsr 
A.  Bereun  &  Son  to  recover  the  overplne 
of  rent  paid  for  one  year,  the  conrt  com- 
mitted error.  The  afrreement  for  the  re- 
daction or  rent  was,  It  Is  tme,  for  no  defi- 
nite period,  bat  upon  the  letting  of  the  ad- 
joining store  for  bat  $300  per  month.  A. 
Berson  &  Son  became,  under  the  agree- 
meat,  entitled  to  have  their  rent  reduced 
to  that  sum.  And  as  they  were  at  tbe 
time  holding  as  tenants  from  month  to 
month,  the  lessors,  under  section  1946, 
Civil  Code,  could,  by  proper  notice,  have 
terminated  tbelr  teDancy.or.byglrlng  the 
notice  provided  for  In  section  H27,  Civil 
Code,  have  increased  their  rent;  hot.- 
thinking  that.  In  all  probability.  A.  Ber- 
son &  Son  would  not  discover  their  secret 
arrangement  with  the  tenantft  of  the  ad- 
lolnlDg  store,  and  desiring  to  retain  A. 
Berson  &  Son  as  profitable  tenants,  they 
did  not  deem  it  necessary  to  act  under 
either  of  those  provisions  of  tbedvll  Code. 
Section  1945  also  provides :  "  If  a  lessee  of 
real  property  remains  in  possession  there- 
of after  the  expiration  of  tbe  hiring,  and 
the  lessor  accepts  rent  from  him.  the  par- 
ties are  presumed  to  have  renewed  the  hir- 
ing on  the  same  terms  and  for  the  same 
time,  not  exceeding  one  month  when  the 
rent  Is  payable  monthly,  nor,  In  any  case, 
one  year.  Now,  ns  A.  Berson  &  Son,  at 
the  time  the  contingency  happened  upon 
which  they  became  entitled  to  a  reduction 
of  9100  per  month  in  their  rent,  were  ten- 
ants from  month  to  month,  every  month 
that  their  lessors  accepted  rent  from  them, 
tbe  hiring  was  presumably  on  tbe  same 
terms  for  each  month;  that  is  to  say,  tor 
the  same  rent  per  month  as  that  paid  by 
the  tenants  of  the  adjoining  store.  This 
being  so,  the  court  correctly  allowed  the 
amount  they  bad  overpaid,  by  reason  of 
tbe  concealment  frora  them  of  the  true 
rent  of  the  adjoining  store,  lees  the  S% 
months'  rent  that  had  accrued,  from  the 
time  they  stopped  paying  rent,  upon  dis- 
covering that  they  had  been  paying  $100 
per  month  too  much,  which  they  wRre  In- 
daeed  to  pay  by  tbe  deceit  their  lessors 
practiced  upon  tbera. 

Another  objection  of  appellants  Is  that 
A.  Berson  A  Son  did  not  present  their 
clnim  for  rentoverpald.tothe  executors  of 
the  will  of  O'Brien,  as  required  by  section 
1493  of  the  Code  of  Civil  Procedure.  That 
section  provides  that  all  claims  arising 
Qpon  contracts  against  the  estate  of  a  de- 
ceased person,  whether  due  or  not,  must 
be  presented  within  the  time  limited  in  the 
notice  requiring  such  presentation,  or  be 


forever  barred,  unlens  tbe  claimant  shall 
show  that  he  was  out  of  the  Rtate,  and  In 
fact  had  no  notice.  In  which  case  his  claim 
may  be  presented  at  euy  time  prior  to  the 
final  distribution  of  the  estate.  The  claim 
of  A.  Berson  &  S<m  was  not  a  claim 
against  the  estate  of  O'Brien,  but  against 
the  firm  of  which  he  had  been  a  member, 
and  consequently  did  not  come  within  the 
purview  of  that  section. 

For  the  same  reason,  the  last  point 
urged  by  appellants,  to  the  effect  that  two 
of  the  appellants  are  sued  In  the  cross- 
complaint  as  executors,'  yet  the  Judgment 
against  them  does  not  require  that  the 
amount  awarded  thereby  shall  be  paid  In 
tbe  due  course  of  the  adminlstratlun  of 
their  testator's  estate,  must  also  tail.  As 
there  was  no  claim  made  against  the  es- 
tate of  the  deceased  partner,the  executors 
of  his  will  were  not  necessary  parties  to 
the  broBs-action;  and  the  same  end  could 
have  t>een  attained  by  proceeding  against 
the  two  surviving  partners  alone.  Frler- 
muth  V.  Frlermuth,46  Cal.  42.  We  there* 
tore  advise  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

We  concur:  BKt,CBEB,C.C. ;  VA^•CLIEP,C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jndsrment  and 
order  appealed  from  are  affirmea. 


m  Cal.  402) 

Ex  parte  Bkcker.    (No.  20,768.) 

{Supreme  Court  of  California.    Nov.  31,  1890.) 

Habbas  Cobpvs— Waht  ov  pROBAaui  Oausb  tor 
CoHMiTianiT. 

A  perum  choired  with  crime  will  not  be 
released  on  Jiabeas  corpus  before  trial  on  the 
ground  of  want  of  probable  oaose  for  commitment, 
wben  there  is  some  evidence,  other  than  the  ex- 
trajudioial  admissions  of  the  party  hUnBeif,  that 
an  offense  has  been  committed. 

'Habeas  corpas. 

Carroll  Cook,  for  petitioner.  J,  D,  Page, 
Dlst.  Atty.,  for  respondent. 

Fox,  J.  The  point  made  In  this  case  Is 
that  the  prisoner  has  been  committed 
without  reasonable  or  probable  cause; 
and  that  question  turns  npon  whether  or 
not  a  public  offense  has  been  committed 
triable  within  this  Jurisdiction.  I  deem  It 
improper  at  this  time  to  prejudice  the  case 
of  the  prisoner  by  any  analysis  of  the  evi- 
dence which  has  been  presented,  and  which 
may  be  dlOerait  at  his  trial,  and  of  the 
law  applied  thereto.  Whether  It  is  suffi- 
cient to  convict  beyond  a  reasonable  doubt, 
It  Is  the  province  of  the  Jury  to  say,  and 
ought  not  to  be  determined  in  advance  on 
habeas  corpus.  It  Is  enough  now  to  say 
that  an  examination  of  the  sections  of  the 
Code  bearing  on  the  question,  and  of  such 
evidence  as  has  been  presented,  falls  to 
show  that  the  commitment  is  without 
reasonable  or  probable  cause.  The  cases 
cited  by  tbe  petitioner  are  not  in  point, 
for  here  there  is  some  evidence,  other  than 
the  extrajudicial  admissions  of  the  party, 
tending  to  show  that  an  offense  has  been 
committed.  Let  the  writ  be  dfschai^^, 
and  the  prisoner  remanded. 
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(M  Cftl.  431) 

IIcKat  v.  Sdperiur  Court  or  Santa  Bab- 

BABA  CocNxr.    (No.  13,928.) 
(Supreme  Court  of  Calif  omia.    Nov.  25,  1890.) 

Appeal  vbou  Jcsticb  ov  tbb  Pbaob  —  Dibuissai. 
— poweb  of  sopbbioe  court. 
Code  Civil  Proo.  Cal.  S  Kives  courts 
ci  record  power  to  make  rules  for  todr  own  gov- 
cnuneot,  not  incooslstent  with  the  laws  of  the 
atate;  and  section  980  provides  that  for  a  failure 
to  prosecate  an  appeal  from  a  Justice's  court,'  or 
unnecessary  delay  in  bringinfr  it  to  a  hearing, 
the  superior  court,  after  notice,  may  order  the 
appeal  to  be  dismissed.  Held,  that  tne  superior 
ooDTt  has  power  to  make  and  enforce  a  rule  that 
the  record  and  transcript  of  a  case  tried  in  a  jus- 
tice's court  must  be  tiled  in  the  superior  court 
within  10  days  after  the  perfection  of  the  appeal, 
and  that  tf  not  so  filed,  the  appeal  mi^t,  on  mo- 
tion, with  notice,  be  dismissed. 

In  bank.  Certiorari  t6  superior  court, 
Santa  Barbara  cotiDtjr;  B.  M.  Dillabd, 

R.  E.  Uonghton,  for  petitioner.  W.  C. 
Strattoa,  for  respondent. 

McFablakd.  J.  Tills  la  an  original  pro- 
ceeding in  certiorari.  In  thin  court,  to  re- 
view an  order  of  the  euperior  court,  dia- 
mlssing  an  appeal  from  a  Judgment  ren- 
dered in  a  Justice's  court.  The  theory  of 
tbe  petitioner  Is,  we  suppose,  tbat  the  su- 
perior court  had  no  Jurisdiction  todismiss 
the  appeal.  The  Code  does  not  prescribe 
any  time  within  which  an  appellant,  from 
a  Judgment  In  a  Justice's  court,  must  file 
the  record  on  appeal  In  the  superior  court. 
It  merely  provides  that,  after  the  tiling  of 
the  notice  of  appeal  and  undertaking,  and 
the  settlement  of  the  statement,  It  any, 
(and  In  the  case  at  bar  there  was  none,) 
and,  "on  the  payment  of  the  tees  of  the 
Justice,  "tfaejustlce  must,  within  five  days, 
transmit  to  the  clerk  of  the  superior  court 
certain  papers  which  constitute  the  rec- 
ord. Section  977,  Code  Civil  Proc.  An  ap- 
pellant, ^therefore,  by  simply  refusing  to 
pay  the*  Justice's  fees,  might  Indefinitely 
postpone  the  presentation  of  the  record  in 
the  appellate  court,— so  far,  at  least,  as 
there  Is  any  specific  statutory  provision 
on  the  subject.  But  section  980  provides 
that, "for  a  failure  to  prosecutean  appeal, 
or  unnecepsary  delay  in  bringing  it  to  a 
hearing,  the  superior  court,  after  notice, 
may  order  an  appeal  to  bediBmlused,  with 
ctists. "  This  Is  a  matter  which,  we  think, 
the  superior  court  can  regulate  by  reason- 
able rules;  and,  in  the  case  at  bar,  the  su- 
perior court  (respondent  here)  had  a  nile 
that  the  record  and  transcript  must  be 
filed  within  lU  days  after  the  perfection  of 
the  appeal,  and  that.  If  not  so  filed,  the 
appeal  might,  on  motion,  with  notice,  be 
dismissed.  We  think  that  under  section 
1291  the  court  had  full  power  to  makethis 
rale.  It  was  not  "Inconsistent  with  the 
laws  ol  the  state. "  In  the  case  at  bar,  the 
appeal  was  periected  by  filing  and  serving 
the  notice  of  appeal,  and  filing  the  under- 
taking on  appeal  on  April  24,  ISOO ;  and  the 
transcript  on  appeal  was  not  died  in  the 
superior  court  until  Ma.v  9,lS90,more  than 
10  days  afterwards.    For  tliis  reason  tbe 

*Oode  Civil  Proc.  Cal.  8  139,  provides:  "Every 
court  of  record  may  make  rules  not  inconsistent 
with  tbe  lawBof  the  state  for  its  owngovemment 
and  the  govenuQeot  of  its  officers. " 
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appeal  was,  on  motion,  after  notice,  dis- 
missed ;  and  we  see  no  tenable  ground  for 
denying  the  Jurisdiction  of  the  court  to 
make  the  order  of  dismissal.  This  view 
makes  It  nnnece«sai7  to  notice  the  other 
qnesCtons,  both  ol  fact  and  law,  raised  by 
respondent.  The  prayer  of  the  petitioner 
is  denied,  and  the  writ  dismissed. 

Wecoucur:  Paterson,  J.;  Sharpstbim, 
J.;  Thobnton,  J.;  Fox,  J. 

<W  Cat.  465) 
Erblino  v.  Mcixkh.  (No.  13,488.) 
(Supreme  Court  of  California.  Nov.  26,  1890.) 
Local  Iupbovembnts— Absbssmbkt. 
Act  Cpi.  1885  (St.  1885,  p.  147,)  an  act  rel- 
ative to  asseesments  for  street  improvements, 
provides  that  "whenever  tbe  estimated  or  actual 
cost  of  any  wwk  conteioplated  or  ordered  to  be 
done  hythe  coimcil.  and  chargeable  under  the 
provisions  of  this  act  against  any  lot, "  sliall  ex- 
ceed one-half  of  the  assessed  value  of  such  lot, 
such  excess  shall  be  assessed  against  and  paid  by 
the  citjv.  Held,  that  a  iwoperty  owner  was  not 
liable  for  more  than  GO  per  cent,  of  the  assessed 
value  of  his  property  for  work  called  for  by  one 
resolution  of  intentloa  and  order,  though  it  l>e 
let  out  by  separate  contracts,  and  separate  assess- 
ments be  made  therefor. 

Commissioners'  decision.  In  bank.  Ap- 
-peal  from  superior  court,  city  and  county 
of  San  Francisco;  F.  W.  Lawlrr,  Judge. 

D.  U.  Wbittemore,  tor  appellant.  H.H. 
La  wentbal,  for  respondent. 

Hayne,  C.  This  was  a  'suit  to  foreclose 
tbe  Hen  of  a  street  assessment  for  f  145. 
The  trial  court  gave  Judgement  for  the 
plaintiff  upon  demurrer  to  the  amended 
answer,  and  the  defendant  appeals.  The 
assessment  lu  suit  was  for  grading,  mac- 
adamizing, etc.,  Noe  street,  from  Twenty- 
Fourth  street  to Twenty-81xth  street;  and 
the  complaint  alleges  that  the  various 
steps  leading  up  to  and  Including  an  as* 
sessment  were  duly  taken.  The  amended 
answer  sets  up,  in  substance,  that  the  ree- 
olntlon  of  intent!  :m  included  other  work 
than  that  for  which  tbe  assessment  sued 
on  was  made,  viz.,  sewerinjr  tbe  street  for 
the  two  blocks  mentioned,  and  work  upon 
adjacent  property ;  that  thesum  forwbich 
the  defendant's  lot  has  been  and  wHl  be 
charged  upon  the  plaintiff's  theoiy 
amounts  to  more  than  one-half  the  sum 
for  which  it  was  assessed  upon  the  preced- 
lug  assessment  roll  for  municipal  taxa- 
tion: and  that  he  gave  no  consent  to  the 
imposition  of  snch  a  burden.  The  law  up- 
on which  the  defendant  relies  Is  contained 
In  the  following  provisions  of  the  act  of  1885, 
viz.:  Section  3,  p.  149:  "  Wtaenerertfaeestl- 
mated  or  actual  cost  of  any  work  contem- 
plated or  ordered  to  be  done  by  the  city 
council,  and  chargeable  under  the  provis- 
ions of  this  act,  against  any  lot  or  lots  nf 
land,  or  the  owner  thereof,  shall  exceed 
one-half  of  the  assessed  value  of  such  lot 
or  lots  as  borne  npon  the  last  assessment 
roll,  whereon  It  was  assessed,  made  for  the 
Icvylnic  of  taxes  for  municipal  purposes, 
the  amount  of  the  cost  of  said  work,  ex- 
ceeding said  one-half  ot  the  assessed  value 
of  said  lot  or  lots,  shall  be  paid  out  of  the 
city  treasury,  unless  the  owner  of  such  lot 
or  lots  shall,  In  writing  signed  by  himself 
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or  his  authorized  agent,  conBent  that  the 
whole  expenee  ol  said  improveineDt  may 
be  made  a  charj^eaeainstsatd  lot  or  lote. " 
Section  7,8ubd.l :  "The  expenses  Incurred 
for  any  work  authorized  by  section  two 
of  this  act  *  *  »  shall  be  aasessed  upon 
the  lots  and  lands  fronting  thereon  except 
as  hereinafter  specifically  provided :  Each 
lot,  or  portion  of  a  lot,  being  separately 
assessed,  in  proportion  to  the  frontage,  at 
a  rate  per  frontfoot  aufflclent  to  cover  the 
total  expenses  of  the  work.  But  wher- 
ever the  said  assessment  upon  any  lot  or 
portion  of  a  lot  would  exceed  one-halt  the 
valuation  of  said  lot,  or  portion  of  a  lot, 
as  it  was  last  assessed  for  municipal  tax- 
ation, then,  unless  the  owner  Or  bis  attor- 
ney in  fact  shall  have  previously  filed 
with  the  superintendent  of  streets  a  writ- 
ten waiver  ot  the  partial  exemption  herein 
provided,  the  assessment  and  the  lien  there- 
of upon  said  lot,  or  portion  of  the  lot, 
Bhall  be  only  to  the  aniount  of  one-half  of 
eald  last  precedlnig;  municipal  valuation, 
and  the  prot>er  remainder  of  said  assess- 
ment shall  be  assessed  to  the  city,  and  be 
payable  out  of  the  city  treasury."  Page 
152.  The  poslt'on  of  the  appellant  Is  that, 
under  the  above  provisions,  the  defend- 
ant's lot  could  not  be  assessed  In  a  greater 
sum  than  one-half  of  its  value  upon  the 
preceding  assessment  roll, for  all  the  work 
called  for  by  the  resolution  of  intention 
relating  to  the  property  in  question, 
while  the  position  of  the^  respondent  is 
that.  Inasmuch  as  the  work  was  let  in 
separate  contracts,  and  separate  assess- 
ments were  made,  it  was  sufficient.  It  no 
one  of  said  assessments  exceeded  one-half 
of  the  assessed  value  tor  municipal  taxa- 
tion. All  other  questions  have  been 
waived.  A  stipulation  has  been  filed  con- 
taining the  following  provision:  "It  is 
hereby  stipoiated^and  agreed  that  the 
only  question  for  the  court  to  decide  is, 
can  the  city,  under  the  provlsona  of  the 
act  of  1885,  (St.  1885,  p.  147,)  order  several 
dllTerrat  kinds  ot  work  in  one  order  and 
notice  of  intention,  and  assess  the  owners 
of  the  property  fronting  on  the  work  more 
than  fifty  per  cent,  of  the  assessed  value  of 
their  lots.  If  the  work  be  let  at  different 
times  by  separate  contracts,  and  separate 
assessments  be  made  therefor?  "  It  is  ap- 
parent that  if  this  qaeation  be  decided  In 
favor  of  the  appellant  the  city  is  liable  for 
the  amount  of  the  exemption:  and  since 
the  act  purports  to  apply  to  all  the  munic- 
ipalities of  the  state,  and  as  there  must 
be  in  the  various  cities  and  towns  a  large 
quantity  of  property  to  which  the  decis- 
ion would  apply,  it  is  obvious  that  the 
question  is  one  of  importance.  Having 
this  in  mind  when  the  record  was  first 
sent  to  us  lor  examination,  we  recom- 
mended that  the  case  be  set  down  forre- 
nrgument,  and  that  the  city  and  county 
attorney  bo  notified,  which  was  done. 
No  additional  argument,  lowever,  has 
been  made.  The  city  and  county  attorney, 
after  examining  the  briefs,  has  declared 
himself  satlBfled  with  the  argument  of  the 
respondent;  and  the  parties  directly  In- 
terested have  resubmitted  the  case  upon 
the  same  briefs.  It  is  to  be  noted,  with 
reference  to  the  stipulation  referred  to, 
that  it  does  not  expi'essly  say  that,  if  the 


question  be  decided  in  favor  of  the  appel- 
lant, the  judgment  is  to  be  reversed,  and. 
It  In  favorof  therespondent,tobeafflrmed. 
But  we  think  that  this  Is  implied ;  tor  the 
court  would  not  examinea  mere  moot  ques- 
tion, nor  do  wesupposethat  counsel  would 
attempt  to  presen  t  such  aquestion.  1 1  is  to 
be  further  i>b8crved  that  the  question  is 
somewhat  broadly  stated  in  the  stipula- 
tion. Its  language  might  include  a  <^aso 
where  the  same  resolution  ot  intention 
called  for  work  in  different  and  distant  lo- 
calities. But  it  is  hardly  necessary  to  say 
that  in  such  case  the  Improvement  of  one 
locality  has  no  relation  to  or  dependence 
upon  the  improvement  ot  the  other,  and 
that  the  cost  of  the  forraer  would  not  be 
chargeable  upon  the  latter.  And  the  pro- 
visions quoted  exclude  such  a  case;  tor  the 
language  Is,  "whenever  the  estimated  or 
actual  cost  of  any  work  contemplated  or 
ordered  to  be  done  by  the  council,  and 
chargeable  under  the  provisions  of  this 
act  upon  any  lot,"  etc.  And,  according- 
ly, we  construe  the  stipulation  to  refer  to 
work  in  one  locality,  and  affecting  the 
property  of  the  defendant.  And,  with  ref- 
erence to  the  question  as  thus  limited,  we 
think  that  the  position  of  the  appellant  is 
correct,  and  that  the  property  owner  can- 
not be  made  liable  for  more  than  50  per 
cent,  ot  the  assessed  value  of  his  property 
tor  work  called  fur  by  one  resolution  of  in- 
tention and  order.  The  language  of  the 
statute  indicates  this.  Each  ot  the  provis- 
ions quoted  has  a  direct  relation  to  the 
question.'  One  is  to  the  effect  that  the  ex- 
cess mentioned  shall  be  paid  by  the  city. 
The  other  Is,  in  substance,  that  such  ez< 
cess  shall  not  be  assessed  nponthe  lot,  but 
shall  be  assessed  to  the  city.  These  two 
pro  visions  must  be  read  together.and  they 
mutually  depend  upon  each  other.for  what 
the  city  is  to  pay  is  not  to  be  paid  by  the 
property  owner,  and  what  Is  to  be  as- 
sessed to  the  property  owner  is  not  to  be 
assessed  to  or  paid  by  the  city.  Now,  the 
language  ot  the  first  provision  is,  **any 
work  ctmtemplated  or  ordered "  and 
chargeable,  etc.  It  does  not  say,  "any 
work  con  tracte^for,  or  for  which  an  assess- 
ment may  be  made."  And  it  would  be 
straining  the  language  to  say  that  it  does 
not  mean  the  work  contemplated  by  the 
resolution  ot  Intention,  and  ordered  by 
the  order,  but  such  portion  tliereot  as 
should  be  let  out  by  a  separate  contract, 
and  tor  which  a  separate  assessment 
should  be  made.  We  do  not  think  that 
the  language  should  be  strained  to  bring 
about  such  a  result.  The  evident  purpose 
was  to  provide  a  safeguard  for  the  prop- 
erty owner.  It  Is  a  matter  of  Judicial  his- 
tory that  at  least  once  it  was  attempted 
to  make  the  property  owner  personally 
liable  for  a  deficiency  which  remained  after 
taking  his  entire  lot  for  the  cost  of  an  Im- 
provement. And,  while  this  attempt  was 
defeated,  (by  a  divided  court,)  It  still  re- 
mained possible  to  take  the  whole  prop- 
erty. It  la  jnst  that  there  should  be  some 
limitation  in  this,  regard.  The  theory  of 
local  assessments  for  local  Improvements 
requires  it.  For,  while  the  property  own- 
ers of  the  locality  are  more  benefited  by 
the  Improvement  than  the  other  inhabit- 
ants ot  the  city,  they  would  not  be  more 
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beueflted  If  all  their  property  in  the  local- 
ity Bhonld  be  taken.  In  Bach  caae,  they 
would  be  In  exactly  the  same  condition  as 
the  other  Inhabitants  of  the  city  eo  far  aa 
beneflla  are  concerned,  bat  in  a  far  worse 
couditiou  with  reference  to  the  burden. 
Some  limit,  therefore,  la  demaniled  by  the 
theory  of  such  aHaesBinents,  and  by  com- 
mon Justice;  and  the  limitation  of  50  per 
cent,  ol  the  assesaed  value  seems  afairone. 
Now.  the  act  expreasly  provides  that  its 
proTlsious  "shall  be  liberally  construed 
to  effect  the  ends  of  justice."  And  we  do 
not  think  that  the  language  should  be 
Htraliied  In  order  to  render  a  Just  and  sal- 
utary provision  valueless,  by  permitting 
the  work  to  be  split  up  Into  parts,  and  al- 
lowing the  lull  limit  to  be  taken  out  ot 
each  part.  The  policy  ot  the  act  In  rela- 
tion to  accepted  streets  does  not  (as  we 
were  at  first  inclined  to  think)  make 
against  our  conclusion ;  'for  it  is  express- 
ly provided,  by  section  26,  that  "the  city 
council  may.  In  Itsdiacretion,  order  that  the 
whole  or  any  part  of  the  cost  and  expense 
of  any  of  the  work  mentioned  In  section 
two  of  this  act  to  be  paid  out  of  the  treas- 
ury of  the  mnnlcipality. "  And  what  may 
be  done  directly  may  be  done  by  the  Indi- 
rect method  aboveshown.  Wetfalnk  there- 
fore that  the  question  submitted  must  be 
resolved  In  favor  of  the  appellant,  and 
tbat  under  the  stipulation  the  judgment 
must  be  revenwd. 

It  Is  itroper  to  add  that  no  question  Is 
prcRcnted  as  to  whether  the  prurislons  re- 
ferred to  cover  the  caae  ol  work  called  for 
by  different  resolutions  or  orders,  made 
either  at  the  same  time  or  at  Intervals. 
Nor  Is  any  question  before  us  as  to  the 
way  the  assessment  should  be  made  up; 
that  le  to  Hay,  whether  the  50  per  cent,  for 
which  the  property  is  liable  is  to  be  dis- 
tributed equally  among  thesereral  assess- 
ments, or  whether  the  one  which  happens 
to  be  made  first  Is  to  take  the  whole  sum. 
If  It  amounts  to  so  much,  leaving  the 
others  to  be  paid  by  the  city.  The  stipu- 
lation precludes  the  court  from  determin- 
ing these  questions;  and  we  neither  ex- 
press nor  intimat«  any  opfhlon  concerning 
them.  We  moi-ply  say  that,  whatever  may 
be  the  result  In  the  respects  mentioned, 
onr  conclusion  as  to  the  question  submit- 
ted would  be  the  same.  We  advise  that 
the  Judgment  be  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  to  the  amended  answer. 

We  concur :    Belchrb,  C.  C.  ;  Foote,  C. 

PEit  Ci'ttuu.  For  the  reasons  ^ven  in 
the  foregoinE;  opinion  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the 
amended  answer. 


(8S  C«l.  459) 

USEENBAUIC  T.  MARTINEZ  Ot  Ul*    (No.  12>- 

678.) 

(Supreme  Cawri  of  California.    Nov.  26, 1890.) 

JDIUSDIOTIONAIj  AMOCNT — UAHA.OE8  rOB  COKVEB- 

8I0N — Si.LB — Webn  Title  Passes. 
1.  Civil  Code  Cal.  8  3336,  providos,  as  the 
measure  of  damages  for  the  wrongful  conversion 
of  personal  property,  (1)  the  value  ol  the  prop- 
erty; (3)  a  fair  compensation  for  the  time  and 


money  expended  Jn  pursuit  of  the  property.  The 
complaint  alleged  the  conversion  by  defendant  of 
certain  property  of  a  certain  value,  and  that 
plalntUE  had  expended  a  certain  amount  for  attor- 
ney's fee  la  ponidt  of  the  property.  The  amount 
clafmed  in  the  ad  damnum  clause  was  the  snm 
of  tiiese  two  items,  and  was  above  the  jurisdic- 
tional sam  of  the  eourt,  though  either  item  was 
below  such  snm.  Held  that,  even  if  money  paid 
for  attorney's  fees  was  not  within  the  rule  of  dam- 
ages, the  words  **for  attorney's  fees"  could  be 
treated  as  surplusage  and  it  would  leave  an  alle- 
gation of  damages  which,  together  with  the  value 
of  the  property,  would  bring  the  amount  claimed 
within  the  Jurisdiction  of  the  court. 

'i.  Flaintlff  purchased,*  by  sample,  ^.W  sacks 
of  wheat  at  $1.07  per  cental,  taking  a  bill  of  sale, 
paying  t9S0,  and  agreeing  to  pay  the  remainder 
when  ne  sboaM  he  informed  of  the  vxacA  weigAkt. 
The  vendor,  at  time  of  sale,  transferred  to  plain- 
tiff certifloates  of  weight  of  such  of  the  wheat  as 
was  then  in  a  warehouse,  and  agreed  to  deliver 
the  remainder  at  the  same  warehouse  for  plain- 
tiff. Immediately  after  the  remainder  was  deliv- 
ered at  the  warehouse,  and  certificates  of  weight 
were  issued  to  the  vendor  in  his  own  name,  and 
Just  before  such  certlhcates  were  transferred  to 
plaintiff,  the  wheat  was  attached  by  defendant. 
Held,  in  an  action  for  conversion,  that  title  had 

ftassed  to  plaintiff  prior  to  the  attachment,  with- 
Q  Civil  Code  CaL  |  1140,  providing  that  •*tbe 
title  to  personal  property,  sold  or  exchanged, 
passes  to  the  buyer  whenever  the  parties  agree 
upon  a  present  transfer,  and  the  thing  Itself  is 
identified,  whether  it  is  separated  from  other 
things  or  not. " 
pATSBSOK.  J.,  dissenting. 

Com  mission  em*  decision.  In  bank.  Ap- 
peal  from  superior  court.  Monterey  coun- 
ty :  John  K.  Ai^sxANnKR,  Judge. 

Gell&  Morebouse,  for  appellants.  Wm. 
S.  Webb  and  F.  Sherwood,  for  respond- 
ent, 

Gibson,  C.  Action  uiEaiust  defendant 
Martinez  as  constable,  and  the  sureties  oa 
his  official  bond,  to  recover,  as  damaseH* 
the  sum  of  f 262.84,  the  value  of  1611  sacks 
of  wheat,  alleged  to  have  been  wrongfully 
taken  and  converted  by  Martinez  as  con- 
stable under  a  writ  of  attachment  Issued 
In  an  action  prosecuted  in  a  court  of  a  jus- 
tice of  the  peace,  and, also,  the  further  sum 
of  f  100,  alleged  to  have  been  expended  for 
an  attorney's  fee  In  the  pursuit  of  the 
wheat.  Trial  was  had  before  the  court, 
without  a  jury,  and  resulted  In  certain 
findings,  among  others,  that  the  wheat 
was  token  as  alleged,  and  was  of  the  val- 
ue of  ?256.08:  and  that  plaintiff  had  not 
properly  expended  the  sum  demanded  by 
him  for  an  attorney's  fee.  Judgment  was 
entered  in  accordance  with  the  findlnp^. 
Defendants  appeal  from  the  judgment, 
and  from  an  order  denying  their  motion 
(or  a  new  trial.  There  is  no  brief  for  the 
respondent  on  file. 

The  first  error  appellants  assign  is  that 
the  court  erred  In  overruling  their  demur- 
rer to  the  complaint.  In  which  they  at- 
tacked the  jurisdiction  of  the  court  over 
the  subject-matter  of  the  action,  on  the 
gnmnd  that  the  value  of  the  property 
sought  to  be  recovered  was  below  the  ]u- 
risdictionul  sum  of  $300,  and  could  nut  be 
brought  up  to,  or  above,  the  lattersum  by 
tacking  on  a  demand  for  an  attorney's 
fee.  The  complaint  plainly  discloses  that 
the  object  ot  the  action  Is  to  recover  dam- 
ages for  the  wrongful  conversion  of  the 
wheat,  which  damages  are  alleged  to  con- 
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bist  of  two  elements,  namely,  the  valae  ol 
the  wheat  and  money  expended  In  pursuit 
of  It.  In  order  to  give  the  superior  court 
Jurisdiction  of  tlie  subiect-matter  of  an  ac- 
tion of  this  Icind  tor  unliquidated  dam- 
ages, the  demand,  exclusive  of  Interest, 
tliat  may  be  claimed  under  section  of 
the  Cirll  Code  must  amount  to,  at  least, 
$300.  Const.  Cal.  art.  6,  §  5;  Code  CivU 
Proc.  S  "C.  snbd.  3.  It  Is  therefore  true, 
as  ursed  by  appellants,  that  the  amount 
claimed  here,  to  the  extent  of  the  value  of 
the  wheat  nlune,  would  not  give  the  supe- 
rior court  Jurisdiction,  but  to  this  is  add- 
ed the  sum  of  flOO  expended  In  pursuit  of 
the  property,  as  an  additions]  cause  of 
damu^es.  thereby  muicing  the  whole  sum 
claimed  In  the  ad  datuDtim  clause  of  the 
complaint  amount  to  9302.S4;  and  that 
clause,  according  to  the  settled  rule  In  this 
state,  constitiitCK  the  test  of  Jurisdiction. 
Dashieil  t.  SlitiKerlnncl,  iiO  Cal.  653;  Bailey 
V.  Stoan.  65  Cal.  1W7.  4  Piie.  Rep.  349;  Lord 
V.  Goldberjc,  81  Cal.  50!).  22  Pac.  Kep.  1126. 
It  may  be  said  that  the  true  amount  of 
the  demand,  exclusive  of  Interest.  If  any. 
may  sometimes  be  increased  in  a  com- 
plaint for  the  purpose  of  bringing  the  cam 
within  the  Jurisdiction  of  the  Huperior 
court.  While  this  may  occur,  yet  the  in- 
evitable consequence  of  not  being  able  to 
recover  the  jurledlctiooal  sum.  so  as  to 
carry  costs  under  section  1022  of  the  Code 
of  Civil  Procedure,  will,  we  apprehend,  be 
snfficlent  to  prevent  sucli  a  practice  from 
becoming  common ;  and  the  saving  of 
costs  will  compensate  the  defendants  In 
the  rare  instances  in  which  they  may  be 
first  brought  into  the  superior  Instead  of 
the  Justice's  court.  Both  of  the  causes  of 
detriment,  complained  of  here,  are  within 
the  measure  of  damages  applicable  to 
cases  of  this  kind,  whicli  is  provided  lor  In 
sectloD  8330  of  the  Civil  Code,  as  follows: 
"The  detriment  caused  by  the  wrongful 
conversion  of  personal  property  is  pre- 
sumed to  be:  (1)  The  value  of  the  proper- 
ty at  the  time  ot  the  conversion,  with  the 
interest  from  that  time,  or,  where  the  ac- 
tion has  been  prosecuted  with  reasonable 
diligence,  the  highest  market  value  of  the 
property  at  any  time  between  the  eonver- 
idon  and  the  verdict,  without  interest,  at 
the  option  of  the  Injured  party.  (2)  A  fair 
compensation  for  the  time  and  money  ex- 
pended in  pursuit  of  the  property."  In 
McDonald  v.  McConkey.  57  Cal.  .^25,  which 
was  an  action  like  the  present  one  for 
damages  for  tlie  wrongful  conversion  of 
personal  property, It  is  stronglylntimated 
that  money  paid  out  for  attorney's  fees  In 
pursuit  of  the  property  is  not  within  the 
rule  of  damages  declared  In  the  above  sec- 
tion. This  is  the  language  there  used  by 
thecourt:  "The  allegation  of  damages  in 
each  count  of  the  complaint,  with  the  ex- 
ception of  the  words  '  attorneys'  fees,'  is 
In  the  word«  of  section  8336  of  the  Civil 
Code.  The  words  'attorney's  fees*  may  be 
rejected  as  surploflage.  The  evidence  Is 
not  before  us.  and  it  cannot  be  asRumed 
that  the  Jury  Included  attorney's  fees  in 
their  verdict. "  Whether  the  Intimation 
in  that  case  Is  well  founded  or  not,  we  are 
not  called  upon  tp  determine,  as  the  same 
reasonlnff.  applied  therein,  will  dispose  of 
the  point  nnder  conatderatlon  here.  The 


allegatlou  of  the  complaint  here.  In  respect 
to  tue  expenditure  of  an  attorney's  fee,  is 
as  fallows:  "That  plalntiffhaa  properly 
and  necessarily  expended  the  sura  of  one 
buudred  ($100)  dollars,  gold  coin,  for  at- 
torney's f  Re  in  pursuit  of  said  property." 
Now,  by  treating  the  words  "tor  attor- 
ney's fee"  as  surplusage,  we  have  a  suffi- 
cient allegation  ot  the  fact  that  plaintiff 
necessarily  and  properly  expended  $100  In 
pursuit  of  the  property,  aud  within  the 
proper  measure  ot  damages,  which,  In  ad- 
dition to  the  amount  of  the  other  dam- 
ages claimed,  brings  the  whole  amount 
demanded  within  the  sum  of  which  the  su- 
perior court  has  Jurisdiction.  A  similar 
course  was  pursued  In  Howard  v.  Valen- 
thie.  20  Cal.  282.  That  was  an  action  fii-st 
brought  In  the  Justice's  court,  under  the 
forcible  entry  and  detainer  act,  for  the  res- 
titution of  certain  premises,  and  $500  back- 
rent  tor  the  same.  The  sum  demanded 
was  In  excess  of  that  which  a  Justice's 
court  could  render  Judgment  for  In  any  ac- 
tion upon  contracts,,  or  tor  torts,  except 
tor  damages  for  the  unlawtul  detention  ol 
real  property.  The  complaint  was  de- 
raurred  to  for  want  ot  Jurisdiction,  and 
overruled.  The  county  court,  to  which 
the  case  was  subsequently  appealed,  sus- 
tained theobjectlon  to  the  jurisdiction,  and 
dismlHsed  the  action.  Upon  an  appeal 
from  the  latter  court  to  this  court,  it  wus 
ruled  that  the  action  of  the  county  court 
was  erroneous,  because  the  objection  only 
went  to  a  part  ot  the  relief  sought,  and, 
although  under  the  act  mentioned  rents 
that  had  accrued  prior  to  the  unlawful 
detention  of  the  property  were  not  recov- 
erable In  an  action  under  said  act,  but 
only  such  rents,  regardless  of  the  amount, 
that  had  accrued  during  the  unlavrful  de- 
tention, the  court  should  either  have  ex- 
cluded the  objectionable  -matter  and  di- 
rected an  amendment,  or  disregarded  It. 
We  are  therefore  of  the  opinion  that  tlie 
same  objection  raised  by  the  demurrer  In 
the  present  cnse  was  properly  overruled. 
The  appellants'  remaining  contention  is 
that  the  property  attached  had  not  been 
delivered  to  the  respondent  by  the  defend- 
ant in  the  attachment  suit  when  the  ap- 
pellant Martinez  levied  upon  It.  by  virtue 
of  a  writ  of.  attachment  regularly  Issued 
In  that  suit.  The  Civil  Code  provides: 
"The  title  to  personal  i>roperty,  sold  or 
exchanged,  passes  to  tha  buyer  whenever 
the  parties  ajcree  upon  a  present  transfer, 
and  the  thing  itself  Is  identified,  whether 
it  is  separated  from  other  things  or  not.  ** 
Section  1140.  The  respondent,  it  appears, 
on  October  4, 1886,  purchased  of  Hartman, 
the  defendant  In  the  attachment  suit,  ac- 
cording to  samples,  2.50  sacks  of  wheat  at 
the  rate  of  f  1.07  per  cental,  taking  there- 
for a  bill  of  sale,  and  paid  $250  as  part 
payment,  and  agreed  to  pay  the  remain- 
der when  Hartman  should  notify  him  ot 
the  exact  weight  of  the  wheat.  A  portion 
ot  the  wheat,  ut  the  time  of  the  sale,  was 
in  a  warehouse,  for  which  certificates  ol 
weight  had  been  Issued  to  Hartman,  who, 
at  the  time  of  the  sale,  transferred  them  to 
the  respondent,  and,  at  the  same  time, 
agreed  to  deliver  the  remainder  of  the 
wheat  at  the  same  warehouse  for  the  re- 
spondent. Un  the  9th  ot  the  same  month. 
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he  delivered  tbe  remainder  of  the  wheat  at 
the  warehouse,  and  had  It  weisht^  and 
certificates  of  Huch  weight  issued  to  him 
In  the  name  of  Hartmun  &  Co.  Just  after 
the  last  portion  of  this  lot  of  wheat  had 
been  put  in  the  warehouse,  the  appellant 
Martinez  appeared  and  asked  the  ware- 
houseman in  whose  name  It  was  stored, 
and  was  informed  that  it  was  intlie  name 
of  Hartman  &  Co.  He  thereupon  levied 
an  attachment  upon  160  sacks  of  the 
wheat,  and  Buhsequently  sold  them.  Be- 
fore maklns  tbe  levy,  he  was  tuld  by  the 
teamster  who  hauled  the  wheat  to  tbe 
warehouse  that  Itbelon^ed  to  the  respond- 
ent here.  Hartman  went,  Immediately 
after  the  levy  was  made,  to  the  respond- 
ent and  transferred  the  certificatea  of 
weight  to  him  in  accordance  with  the 
terms  of  the  previous  sale.  Harthian  tes- 
tified that,  in  addition  to  tbe  9250  received 
at  tbe  time  of  the  sale,  he  jcot,  us  part 
payment  of  the  wheat,  34  tons  of  hay  and 
some  lumber.  There  does  not  seem  to  be 
any  material  conflict  In  the  testimony 
from  which  the  foregoing  facts  are  de- 
duced. It  Is  not  shown,  and  neither  can 
It  be  Inferred  fromtbeevidenceithatthere- 
Bpnndent  made  any  effort  to  defraud  any 
of  Hartman 's  creditors,  or  had  any  knowl- 
edge of  his  indebtedness  tu  others,  at  the 
time  of  the  sale.  We  thfnk  it  evident,  from 
the  foreKolng  state  of  tacts,  that  the  par- 
ties agreed  upon  and  intended  a  present 
transfer  of  tbe  wheat  at  the  time  of  the 
sale,  and  that  the  same,  which  consisted 
of  260  BackB.  waB  at  the  Bame  time  Iden- 
tified. The  court  below  was  therefore  Jus- 
tified in  finding  that  the  title  to  tbe  wheat 
had  passed  to  the  respondent,  prior  to  the 
attachment  levy.  The  Judgment  and  or- 
der appealed  from  Bbould  therefore  be  af- 
firmed. 

We  concur:  Vancliep,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregulne  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 

Patgrson.  J.,  dlBBentB. 


(86    Cftl.  9») 

SiEBB  et  al.  T.  Joshua  Hbndt  Machine 
Works.   (No.  12,905.) 

{Supreme  Court  of  California.  Nov.  15, 1890. 
Appeal — Rbcobd — Corporations — Adthoritt  of 

I^ESIDENT  —  COMHBBCUL  FaPKR  —  ImiOCBKT 
FUHCHASER. 

1,  Upon  appeal  there  was  no  bill  of  excep- 
tions, or  settled  and  certified  statement  of  evi- 
dence, but  appellant  filed  in  the  trial  court  a  doc- 
ument stating  the  {ipfnts  he  would  rely  on  in  the 
appeal,  but  containing  no  statement  of  evidenco. 
Tho  traosiTipt  contained  a  copy  thereof,  and 
copies  of  the  appellant's  articles  of  incorporation, 
with  a  stipulation  that  the  copies  wore  correct 
and  that  the  articles  and  by-laws  were  intro- 
duced in  evidence.  It  contained  no  statement 
that  no  other  evidence  was  introduced,  that  the 
xeoord  prescribed  by  law  was  waived,  or  that  the 
evidence  might  be  reviewed  upon  tbe  papers  men. 
tioned.  Held,  that  the  evidence  could  not  be  re- 
viewe<l  upon  such  record. 

3.  Tbe  by-laws  of  a  corporation  engaged  in 
"buying  and  selling  machinery  of  vurious  kinds, 
and  kindred  articles,  "  authorized  its  president  to 
"buy  and  sell  the  articles  in  which  the  corpora- 
tion deals  without  first  obtaining  tho  sanction  or 
consulting  the  board  of  directors. "  that  be 


had  anthority  to  purchase  a  boiler  on  credit  and 
give  the  corporation's  note  therefor. 

S.  That  creditors  of  the  seller  obtained  final 
possession  of  the  boiler,  thos  causing  a  failure  of 
consideration,  was  no  defense  to  an  action  on  the 
note  by  an  Innocent  holder  for  value  before  ma- 
turity. 

Commissioners'  decision.  Department  2. 
Appealtrora  enperlor  court, citS'  and  coun- 
ty of  San  FranclBO ;  T.  H.  Bsarden,  Judge. 

C.  E.  K.  Royee,  for  appellants.  Naphtaly, 
Ftiedearlcb  2t  AckermaBt  for  respondent. 

Hatne,  C.  This  was  an  action  upon  u 
promissory  note.  The  trial  court  gave 
Judgment  for  the  plain tilfs,  and  thedefeud- 
ant  appeals.  We  do  not  thiuk  that  upon 
the  record  before  ua  the  appellate  court 
can  consider  the  question  whether  tbe  evi- 
dence supports  the  findings  of  fEu:t.  The 
record  provided  by  statute  for  bringing 
up  tbe  evidence  la  a  bill  of  exceptlonH  or 
statement,  to  be  served  upon  the  succesBful 
party,  and  settled  and  certified  by  the 
Judge.  There  is  no  bill  of  exceptions  or 
statement  in  the  transcript.  It  is  plain, 
therefore,  that,  unless  there  is  Rome  equiv- 
alent or  BUbstitute  for  tbe  statutory  rec- 
ord, the  evidence  Is  not  before  ns.  What 
is  relied  on  as  such  equivalent  consists  of 
the  following  proceedings:  After  the  ap- 
peal was  taken,  appellant  filed  In  the  trial 
court  a  notice  specifying  certain  points 
that  it  would  rely  on  upon  the  appeal. 
This  document  did  not  contain  anyof  the 
evidence  given  at  tbe  trial.  It  does  not 
appear  to  have  been  even  wrved  upon  the 
respondent,  though  vre  Boppose  that  It 
was.  Nothing  farther  seems  to  have  been 
done  in  the  trial  court.  The  transcript 
filed  In  the  appellate  court  contains  a 
copy  of  this  notice,  copies  of  the  appel- 
lant's articles  of  incorporation  and  by- 
laws, and  a  stipulation,  which  states  In 
BubBtance  that  the  copies  mentioned  are 
correct  copies,  and  that  the  articles  of  in- 
corporation and  by-lawR  were  Introduced 
in  evidence  at  the  trial.  This  Is  all  the 
stipulation  states  In  relation  to  the  mat- 
ter in  question.  It  does  not  state  that  no 
other  evidence  was  introduced  at  tbetrlal. 
Nor  does  it  purport  to  waive  the  record 
prescribed  by  law,  or  to  provide  that  the 
evidence  maybe  reviewed  upon  tbe  papers 
mentioned.  The  mere  statement  that 
certain  copies  are  "correct, "  Is  of  no  more 
force  than  the  usual  certificate  of  the  clerk 
in  authentication  of  the  transcript. 
Wetherbee  v.  Carroll,  33  Cal.  549.  And  the 
mere  admission  that  certain  documents 
were  introduced  in  evidence  at  the  trial 
does  not  show  that  there  was  no  other 
evidence.  For  all  thatthe  courtcan  know- 
to  the  contrary,  other  by-laws,  subse- 
quently adopted,  may  have  been  Intro- 
duced in  evidence.  While  a  stipulation 
may  be  so  framed  as  to  dispense  with  the 
record  provided  by  law,  there  ought  to 
be  something  which  would  enable  the 
court  to  say  with  some  reasonably  degree 
oT  certainty  that  such  waa  the  intention. 
The  respondent  objects  that  there  Is  no 
record  upon  which  the  evidence  can  be  re- 
viewed, and  we  tliink  that  the  objection 
must  be  sustelned.  This  leaves  the  ap- 
peal to  be  heard  upon  the  findings.  Two 
questions  arise  upon  the  findings. 
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1.  Tbe  defendant  was  a  corporation  en- 
K&Ked  "In  the  bualoeBs  of  manuIacturinfCt 
buying,  and  selling:  machinery  of  various 
Idnds,  and  kindred  articles. "  The  note 
was  jclven  in  payment  of  tbe  price  of  a 
boUer  purchased  by  the  president  for  tbe 
corporation.  There  was  no  resolution  of 
tbe  board  of  directors  anttaorlxing  the 
purchase;  and  it  Is  contended  that  in  the 
absence  of  such  a  reHolution  the  president 
and  secretary  had  no  autfaoHty  to  exe- 
cute the  note.  But  we  think  otherwise. 
Tbe  buying  of  machinery  was  part  of  the 
ordinary  business  of  the  corporation.  And 
tbe  by-laws  (as  established  by  the  find- 
ings) authorized  the  president  to  "buy 
and  sell  the  articles  In  which  tbe  corpora- 
tion deals  without  flnjt  obtaining  the 
sanction  or  consulting  tbe  board  of  direct- 
ors."  So  far,  therefore,  as  the  buying  of 
machinery  wan  concerned,  the  president 
(in  the  absence  of  any  interposition  by  the 
board)  bad  the  same  authority  as  the 
board  had.  Tbe  matter  was  left  to  him. 
This  being  the  case,  the  authority  to  buy 
Included  Authority  to  bay  on  credit,  and 
to  do  such  a  usual  thing  as  to  give  the 
note  of  the  corporation  as  evidence  of  Its 
obligation  to  pay.  See  Castle  v.  Foundry 
Co.,  72  Me.  170, 171 ;  Tappan  v.  Bailey,  4 
Mete.  (Mass.)  536,  637.  It  Is  probable  that 
this  rule  would  not  apply  to  an  agent  for 
a  particular  transaction,  or  even  to  cer- 
tain kinds  of  general  agents.  We  express 
no  opinion  as  to  that;  but  we  think  that 
it  applies  to  such  an  agent  as  the  presi- 
dent of  a  corporation,  empowered  to 
transact  Its  ordinary  business  without 
consaltlng  tbe  board. 

2.  It  Is  contended  that  there  was  a  fall- 
Qi-e  of  consideration  for  the  note.  This  Is 
based  upon  the  fact  that  the  creditore  of 
tbe  vendor,  after  litigation,  succeeded  In 
obtaining  the  boiler.  But  the  findings 
eiiow  that  the  plaintiff  was  an  Innocent 
purchaser  of  tbe  note  for  value  before  ma- 
turity. We  thei-eforeadvlse  that  the  Judg- 
ment be  affirmed. 

We  concur:  Belcher,  C.  C;  Footb,  C. 

Feb  Curiam.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

(86  Cal.  44fl)  ' 

In  re  Barter*s  Estate.   (No.  18,688. ) 
iStepreme  Court  of  Caltfomia.   Sov.  26,  1800.) 
Rights  ot  Hubs— Chiidbbk  Omitted  rsoH  Will. 

cavil  Code  Cal.  S  1S07,  provides  that  when 
a  testator  omits  to  provide  '*for  any  of  his  chil- 
dren, or  for  the  issue  of  any  deceased  child,  un- 
less it  appears  that  such  onuasion  was  intentioa- 
bI,  such  cbllit  or  the  Issue .  ot  soch  child,  must 
have  the  same  share  tn  the  estate  of  the  testator 
as  if  ho  had  died  intestate. "  Held  that,  where 
at  the  time  of  the  making  and  publishing  of  tes- 
tstfv's  will,  by  which  he  disinherited  his  daagh- 
ter  and  gave  all  his  property  to  another  child, 
she  was  still  living,  ber  children  did  not  take  aa 
heirs,  though  she  died  before  testator,  sod  her 
ohlldretL  were  not  mentioned  In  the  will. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court, Humboldt 
connty;  G.  W.  Huntkr,  Judge. 

J.  D.  H.  CbawberHa.  for  appellants.  J. 
M.  Q.  Wearer,  tor  respondeat. 


FooTE,  C.  This  Is  an  appeal  from  a  de- 
cree of  distribution  under  the  will  of  John 
Barter,  deceased.  Tbe  findings  are  as  fol- 
lows: "(1)  That,  on  the  4th  day  of  June, 
1887,  thesald  deceased, John  Barter,made, 
published,  and  declared  bis  last  will  and 
testament  in  manner  following:  'Is  the 
name  of  Qod,  amen.  I,  John  Barter,  ol 
the  county  of  Humboldt,  st^te  of  Cali- 
fornia", of  the  age  of  seventy-two  years, 
and  being  of  sound  and  disposing  mind 
and  memory,  and  not  acting  under  duress, 
menace,  fraud,  or  undne  Influence  of  any 
person  whatever,  do  make,  publish,  and 
declare  this  my  last  will  and  testament  In 
manner  following,  that  Is  to  say :  Fint. 
I  give,  devise,  and  bequeath  to  my  son, 
Howard  Barter,  a  resident  of  Humboldt 
county,  state  of  Califoi-nla.  all  my  proper- 
ty, real,  personal,  and  mixed,  whether  in 
possession  or  expectancy,  whereof  I  shall 
die  possessed,  or  to  which  I  may  be  enti- 
tled. I  Have  other  children.— a  daughter 
and  a  son,— bntlt  Is  not  my  wish  or  desire 
to  leave  anytblug  to  them  or  either  of 
them.  Lastly.  X  nominate  and  appoint 
O.  H.  Spring  the  executor  of  this  my  last 
will  and  testament,  and  hereby  revoke  all 
former  wills  by  me  made.  In  witness 
whereof  I  have  hereunto  set  my  band  and 
seal  this  fouth  day  of  June,  one  thousand 
eight  hundred  and  eight}' -seven.  John 
Barter.  [Seal.]*— Which  said  will  was 
thereafter  duly  admitted  to  probhte  by 
this  court.  That  said  executor  named  In 
said  wilt  duly  qualified  and  entered  upon 
his  duties  as  such  executor,  and  thereafter 
such  proceedlu^^  were  bad  in  tbe  settle- 
ment ot  said  estate.  That  on  the  19th 
day  ot  July,  1889,  the  said  executor  filed 
In  this  court  his  final  account  and  petition 
for  the  distribution  of  said  estate  to  How- 
ard Barter,  named  In  said  will  as  sole  re- 
siduary legatee.  (2)  At  tbe  execution  of 
said  will  the  said  John  Barter,  deceased, 
bad  three  living  adult  children,  bis  heirs 
at  law,  to  wit.  John  T.  Barter,  Dora  C. 
Seidell,  (wife  of  L.  A.  Seidell,  and  mother 
of  said  contestants,)  and  Howard  Barter. 
(3)  That  the  contestants.  E.  H.  Seidell 
and  L.  A.  Seidell,  Jr.,  are  the  minor  chH» 
dren  of  the  said  Dora  C.  Seidell.  (4)  That 
Dora  C.  Seidell  died  intestate  on  the  8th 
day  of  May,  1888,  leaving,  her  surviving, 
ber  two  said  children,  the  said  contest- 
ants. (6)  That  the  said  John  Barter,  de- 
ceased, died  on  the  let  day  of  January, 
1889,  not  having  revoked  the  will  set  forth 
in  finding  number  one.  (8)  That  L.  A. 
Seidell  was  by  this  court  duly  appointed 
general  guardian  of  tbe  said  contestants 
prior  to  August  8tb,  1889,  and  duly  quali- 
fied as  such  general  guardian.  Concln- 
sionsoflaw:  TbatHowardBarter.named 
in  said  will  as  sole  residuary  legatee.  Is  en- 
titled to  a  decree  distributing  to  bim  tbe 
whole  of  tbe  residue  of  said  estate  to  the 
exclusion  of  said  contestants.,  I^t  a  de- 
cree be  entered  accordingly."  The  appel- 
lants and  contestants  claim  that  as  the 
grandcblldrrai  ot  the  testator  they  are 
two  of  his  heirs  at  law,  and  that,  not  be- 
ing mentioned  or  provided  lor  in  bis  will, 
and  nothing  being  contained  in  the  will 
which  shows  such  omission  to  have  'been 
intentional,  as  to  them  bis  estute  Is  as  If 
their  grandfather  bad  died  Intestate.  Sec- 
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tloD  1807  of  the  Clrll  Code,  on  which  they 
rely,  reads:  "When  any  testator  omits 
to  provide  In  bis  will  for  any  of  his  ehll- 
dren.  or  for  thelssue  of  ady  deceased  child, 
unless  It  appears  that  such  omlsalon  was 
IntenilonaJ,  such  child,  or  the  Issue  of  sach 
child,  must  hare  the  same  share  in  the  es- 
tate of  the  testator  as  if  he  had  died  Intes- 
tate, and  succeeds  thereto  as  provided  In 
the  precedine  section.**  At  the  time  this 
will  was  made  and  published,  and  provis- 
ion made  for  his  son  Howard  Barter,  the 
mother  of  these  contestants  was  alive, 
and  they  were  not  "the  issue  of  any  de- 
ceased child. "  Their  mother,  then  living, 
was  intentionally  omitted  Irom  the  will 
and  unprovided  for,  and  was  not  there- 
fore protected  by  the  statute.  The  object 
of  thatsectlon  Is  not  toprotect  any  grand- 
children except  those  wbo,  as  prranmptive 
heirs  at  law,  would  be  entitled,  had  no 
will  been  made,  to  inherit  at  the  time  the 
win  is  published  and  made.  That  Is  the 
time  when  the  children  of  the  testator  or 
the  children  of  a  deceased  child  are  sup- 
posed, If  not  mentioned  In  the  will,  to 
have  been  omitted  by  oversight,  because, 
at  such  time,  their  mother  being  dead, 
they  would  be  presumptive  heirs  at  law 
of  their  grandfather.  But  if,  at  the  time 
the  will  was  published,  the  mother  bad 
been  living,  she  would  have  been  an  heir 
at  law  at  her  father's  death,  unless  inten- 
tionally omitted  from  the  will.  The  stat- 
ute Intended  to  put  a  child,  or  the  chil- 
dren of  a  deceased  child,  on  the  same  foot- 
lug  at  the  time  when  the  will  is  made  and 
published,  and  when  the  Intentions  of  the 
testator  are  to  control  in  the  construc- 
tion of  his  will.  When  the  will  in  ques- 
tion was  made  the  testator  had  no  need 
to  remember  or  mention  the  children  of  a 
living  child,  In  order  to  prevent  them  from 
tnheritlng.atbis  death,  as  bis  heirs  atlaw. 
Havlnglnteutionally  omitted  thelrmother, 
alive  at  the  mabing  and  publishing  of  the 
will,  the  children  had  no  rights  under  the 
section  quoted,  and  obtained  none  when 
she  died  before  the  testator.  It  follows 
then  that  the  judgment  appealed  from 
should  be  affirmed,  and  we  so  advise. 

We  concur;  Vanclibf,  C.  ;  Gibbon,  C. 

PsR  CuHiAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  a p- 
iwaled  from  Is  affirmed. 

(Se  Cal.  «») 

Stanlbt  et  a/,  v.  HcElbath.   (No.  12,- 
187.) 

{Swpreme  Court  of  Cal\forvAa.    17ov.  96,  1890.) 

Nbootiablb  iNSTBuvBirra— Rights  or  Indokbbb — 
JuDioiix  HoTicB— CotnmK-Cunc. 

1.  Where  one  pays  a  note,  on  wbloh  he  is  In- 
dorser,  by  executing  his  own  notes  to  the  holder, 
who  accepts  them  as  payment,  and  either  cancels 
or  delivers  up  the  former  note  so  as  to  extinguish 
the  maker's  uabiltty  to  him,  this  is  such  a  pay- 
ment of  the  note  as  will  entitle  the  Indoraer  to 
maintain  an  action  against  the  maker  for  the 
amonnt  so  paid. 

%  The  requirement  of  notice  of  dishonor  by 
protest  or  otherwise  to  the  Indorser  of  a  negotia- 
ble note  is  for  the  Indorser'a  own  benefit  and 
may  he  waived  by  him  without  prejudice  to  his 
jtgbt  of  recorery  against  the  mak^,  in  case  he 
pays  the  note  after  such  waiver. 


8.  Where  a  cotmter-olalm  is  pleaded,  the 
court  cannot  dispense  with  formal  proof,  and 
take  Judicial  notice  tliat  the  afOrmstlTe  matters 
set  out  in  the  counter-olaim  had  been  formerly 
adjudioated  by  tlie  same  court  in  a  different  ac- 
tion. 

In  bank.  On  rehearing.  Forformer  re- 
port, see  22  Pac.  Rep.  678. 

Wmiam  B.  Fineld.  i  Wilson  &  Wtisoo^  of 
counsel,)  for  appellant.  Hmrj  H.  Clementt 
for  respondents. 

Patbbson,  J.  This  action  was  brought 
to  recover  from  defendant  the  sum  of  fB,- 
136.50,  with  Interest  thereon  from  Manth 
28, 1S8S.  It  isall^red  in  the  amended  com- 
plaint that  C.  M.  Hitchcock,  plaintiff's  tes- 
tator. Indorsed  a  promissory  note,  made 
by  d^endant,  payable  to  said  Hitchcock, 
for  the  sura  of  $4,500,  solely  for  the  accom- 
modation of  defendant;  thatdefendant  as- 
signed the  note  to  the  London  &8anFraQ- 
cIhco  Bank,  limited,  and  received  therefor 
the  sum  of  f4,500;  that  defendant  paid  on 
account  of  the  Interest  due  thereon  the 
sum  of  f231.25,  but  never  paid  any  portion 
of  the  principal ;  that  the  note  was  duly 
protested,  and  notice  thereof  given  to  tiie 
indorser;  that  Hitchcock  paid  the  sums 
of  $6,132.50.  the  amount  due  on  the  note, 
and  $4,  costs  of  protest,  to  the  bank  on 
March  28.  1883;  and  that  defendant  has 
never  reimbursed  him  for  any  part  thereof. 
The  defendant  denied  that  the  nottr  was 
Indorsed  for  his  accommodation  Id  any 
greater  sum  than  $3,631.28,  the  balance  of 
said  note  being  for  money  he  had  paid  out 
tor  the  use  and  benefit  of  said  Hitchcock 
at  bisspecial  instance  and  request;  denied 
that  the  $4,500  note  was  protested,  or  no- 
tice of  dishonor  given;  and  denied  that 
plaintllt  had  ever  paid  the  same  or  any 
part  thereof.  By  way  of  counter-claim » 
defendant  alleged  that  plaintiff  was  in- 
debted to  htm  In  the  sum  of  $4,000  for 
services  as  attorney  and  coanselor,  per- 
formed at  his  special  instance  and  request. 

The  court  found  that  the  note  was  made 
and  assigned  as  alleged ;  that  $231.25  only 
bad  been  paid  on  account  of  Interest,  and 
nothing  on  account  of  the  principal ;  and 
that  the  offset  to  the  note,  and  the  coun- 
ter-clalm  set  up  by  defendant,  had  both 
been  adjudicated  against  defendant  In  a 
former  action.  The  court  furtlier  found 
certain  facte— which  will  be  noted  further 
along— showing  demand,  refusal  to  pay. 
protest,  and  notice  thereof  to  Hitch- 
cock, and  payment  by  him  to  tbe  bank. 
The  court  found  that  Hitchcock  paid  the 
d^endant's  note  by  giving  bis  own  note 
for  the  sum  due  thereon,  including  cost  of 
protect,  and  that  It  was  accepted  and  re> 
ceived  by  the  bank,  and  an  entry  made  in 
its  books  to  the  effect  that  the  note  had 
been  paid.  At  the  time  of  the  trial,  the 
note  thus  given  by  Hitchcock  bad  not 
been  paid ;  and  appellant  clalina  that, 
there  having  been  no  payment  In  money, 
an  action  for  money  paid  out  cannot  be 
maintained.  Tbe  payment  of  money  Is 
not  necessary  to  the  extinguishment  of  an 
obligation.  A  debt  may  be  paid  by  the 
giving  of  a  note,  if  It  be  offered  and  ac- 
cepted as  payment.  Weston  v.  Wiley,  78 
Ind.  54;  2  Daniel,  Neg.  Inst.  p.  282.  The 
evidence   shows  very  clearly  that  tbe 
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Hltchcook  note  was  offered  by  him  and  re- 
ceived by  the  bank  upon  the  express  an- 
derstandtauK  that  It  was  a  payment  in  fall 
ol  the  HcKlrath  note. 

Appellant  claims  that.  In  paying  the 
94,500  note,  Hitchcock  was  a  mere  volun- 
teer, not  having  been  daly  "Bxed"  bh  an 
Indoraer  by  proper  demand,  protest,  and 
notice  of  dishonor.  As  stated  by  him, 
"the  qnestlon  for  the  court  to  determine 
is  precisely  the  same  as  If  the  same  ques- 
tion arose  upon  an  attempt  by  the  bank 
to  bold  Hitchcock  apon  his  Indorsement. " 
An  indorser  may  be  made  liable  either  by 
showing  demand,  non-payment,  and  no- 
tice of  dishonor,  or  by  showing  that,  while 
the  amomit  due  on  the  note  was  an  exist- 
ing debt,  enforceable  against  the  maker, 
the  indoraer  by  his  acts  waived  any  want 
of  or  defect  In  demand,  protest,  and  no- 
tice, and  promised  to  pay  the  note.  The 
record  shows  the  proper  demand  and  pro- 
test for  non-payment,  and  we  think  the 
notice  safficlent  to  "fix**  Hitchcock  as  an 
Indorser.  The  notice  of  protest  directed 
to  Hitchcock  was  sent  by  the  notary  in 
doe  time,  and  reached  Mrs.  Hitchcock  at 
the  residence  at  the  family  the  next  day. 
The  notice  was  broaght  into  coart  by  the 
plaintiff,  and  identified  by  the  notary  as 
the  notice  sent  by  him  on  the  day  demand 
was  made.  The  fact  that  Mr.  Coyt  and 
the  mail  clerk  took  the  letter  from  the 
mall  bag  in  violation  of  u  regulation  of 
the  postal  department,  if  such  be  the  fact, 
Is  Immaterial.  It  is  sufflclent  that  the  no- 
tice reached  ita  destination  and  served  Its 

Sarp<.tse.  Mrs.  Hitchcock  received  it  on 
aturday  evening,  and  on  the  following 
Monday  visited  the  defendant,  who  prom- 
ised thea,  and  on  several  occasions  after- 
wards, to  pay  the  note.  The  officers  of 
the  bank  acted  with  due  diligence  and 
caro.  They  were  told  by  Mr.  Coyt  that 
Mrs.  Hitchcock  actually  attended  to  the 
doctor's  business,  and  had  his  power  of 
attorney.  The  notice  was  actually  deliv- 
ered to  "a  person  of  dlfjcretlon  [Mrs.  H.] 
at  the  place  of  residence  or  business  of 
such  party  [Hitchcock]  apparently  acting 
for  him."  This  was  suftlcient.  Section 
3144,  Civil  Code;  Kellogg  v.  Factory,  57 
Cal.  827:  McFarland  v.  Pico,  8  Cal.  626; 
Thompson  v.  WilliamB,  14  Cal.  160;  Pierce 
T.  Schaden,  66  Cal.  406  ;  2  Daniel,  N^.  Inst. 
Sfi  872,  1003.  But  as  there  was  no  post- 
otfice  communication  between  San  Fran- 
cisco and  Hitchcock's  place  of  residence, 
and  as  Hitchcock— with  knowledge  of  the 
faet— by  his  acts  and  his  promise  to  pay 
waived  any  defect  in  the  notice,  his  llablU 
Ity  became  fixed,  and  the  bank  could  have 
recovered  the  amount  of  the  note  in  an  ac- 
tion against  him.  Section  8I&5,CIvlICodA; 
Keyes  t.  Fenstermaker,  24  Cal.  333;  Curtis 
T.  Spragne,  61  Cal.  2»9.  Appellant  admits 
that  an  Indorser  may  waive  his  own 
rights  so  as  to  make  himself  liable  to  the 
holder,  bnt  claims  that.  It  he  be  once  dis- 
charged from  liability  by  reason  <^  the 
failure  of  the  bolder  to  give  proper  notice 
of  dishonor,  he  cannot  thereafter  by  any 
admission  or  promise  prejudice  the  rights 
of  the  maker;  and.  If  he  pay  the  note,  he 
does  so  as  a  stranger,  and  must  be  re- 
carded  as  a  TOlunteer.  This  contention 
li  based  Qpon  an  emmeooa  tbeory.ol  the 
T.2SP.110.1— 3 


use  and  puri^oee  of  notlse  of  non-payment 
of  a  negotiable  Instrument.  An  Indorser's 
undOTtaking  is  not  an  absolute  one.  Tt 
Is  conditional;  and  notice  of  dishonor  is 
provided  for  his  benefit.  It  Is  intended  to 
protect  blm  from  loss  which  may  occur  by 
reason  of  delay  In  making  demand  of  pay- 
ment of  the  maker,  or  which  he  may  sus- 
tain by  having  no  notice  of  the  fact  that 
his  principal  has  failed  or  refused  to  pay. 
When  he  waives  this  right  to  notice,  he 
does  not  create  a  new  liability  which  r^ 
quires  a  new  consideration  like  the  waiver 
of  absolute andatrlct  conditions  precedent 
in  contracts  as  they  are  construed  at  com- 
mon law.  He  has  the  rlKht  to  either 
affirm  or  disaffirm  his  liability,  and.  with 
the  exercise  of  the  right  thus  provided  for 
bis  b^efit  and  left  to  his  discretion,  no 
one  can  complain.  Burgh  t.  Lcgge.  6 
Mees.  &  W.  418;  2  Daniel,  Neg.  Inst.  3  1147. 
The  finding  of  the  court  that  the  defend- 
ant's claim  of  offset  and  counter-claim 
had  been  adjudicated  in  a  former  action 
prior  to  the  trial  of  this  action  is  not  sup- 
ported by  the  evidence.  The  court  could 
not  dispense  with  formal  proof  of  Its  Judg- 
ment in  another  acUon,  and  take  Judicial 
notice  of  tbe  fact  that  the  afflnnatl  ve  mat- 
ters set  out  in  defendant's  counter-claim 
and  offset  had  been  therein  adjudicated. 
As  no  evidence  was  offered,  however,  by 
defendant,  in  support  of  Ills  claim  of  offset 
or  counter-claim,  the  failure  of  the  court 
tofindonthemerltsotthe  Issue  thus  raised 
was  without  prejudice  to  appellant,  and 
the  finding  that  was  made  was  immate- 
rial. The  court  allowed  10  per  cent,  inter- 
est on  f4,R00  of  the  $6,186.60.— amount  of 
the  note  given  by  Hitchcock  to  the  bank,— 
from  March  28. 18R3,— date  of  said  note,— 
and  Interest  on  the  residue  at  the  rate  of  7 
per  cent.  This  was  error.  Plaintiff  Is  en- 
titled to  recover  the  amount  paid  on  the 
Hitchcock  note,  with  interest  thereon  at  7 
percent,  only.  Waldrip  v.  Black,  74  Cal. 
409, 16  Fac.  Bep.  220.  The  Judgment  Is  re- 
versed, and  the  cause  Is  remanded,  with 
directions  to  the  court  below  to  enter 
Judgment  against  defendant  for  the 
amount  of  t6,lS6.60,  with  Interest  thereon 
at  7  per  cent,  per  annum,  from  March  28, 
1883,  and  costs  oi  suit,  including  the  costs 
of  this  appeal. 

We  concur:  Fox,  J.;  Sbarpstbim,  J.; 
McFabland,  J. ;  Thobnton,  J. 


HOWBT  T.  HBNKT. 


(86  Cat.  471) 

(No.  njw.) 


(Supreme  Ceurt  cf  CaiifomieL    Nov.  S6,  1600;) 

Qutsmro  Titlb  —  iNsorrrciBwcr  of  Furonios— 
Dssns— PuoL  Ettdsmob. 

1.  In  an  action  to  qnlet  title  by  the  gnmtee  of  % 
deed  afniost  a  Judtnnent  creditor  ot  tne  grantor, 
who  had  purchased  the  land  at  ezeoution  sale,  a 
flDdloff  UAt  the  deed,  made  by  a  motber  wbtte 
111,  and  in  the  expectation  of  early  deatli,  to  her 
daughter,  was  made  with  the  Intention,  on  the 
grantor's  par^  that  It  should  not  take  ^ect  vx- 
cept  in  ease  ta  her  death,  and,  in  such  case,  that 
it  should  operate  In  lien  of  a  will,  and  take  effect 
after  her  death,  will  uot  support  a  defense  that 
it  was  made  to  defraud  creditors,  although 
coupled  with  a  finding  tlist,  htiet  the  grantor's 
recovery,  it  was  placed  on  vecurd  fbr  the  purpose 
of  daCrauding  orealten. 
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3.  A  finding  that  the  grantor  intended  that 
the  deed  should  take  effect  only  in  case  of  her 
death,  and  that  the  grantee  knew  of  such  inten- 
tion, was  insufflcieot  to  support  an  allegation  that 
tiie  grantee  agreed,  in  case  of  the  graiitor*8  recov- 
ery, to  hold  uie  title  In  trust,  and  to  reconvey 
apon  demand. 

8.  When  a  deed  has  been  Aaly  executed  and 
delivered  to  the  grantee,  parol  evidence  is  inad- 
missible to  show  that  itwas  made  in  anticipation 
cf  death,  and  wltti  an  agreement  tliat,  in  case  of 
recovery,  tbe  grantee  should  reconvey- 
HoFABLAim,  J.,  dissenting. 

On  rehearing.  For  lormer  report,  Hee  34 

Pac.  Rep.  301. 

R.  Percy  Wiigbt  and  D.  M.  Delmaa,  lor 
appellant.  Ckiwdery  &  McCutebeoat  for 
reBpondent. 

Wf>BK8,  J.  This  is  an  action  to  quiet  ti- 
tle. The  plalntlO  claims  title  under  a  deed 
from  her  mother,  Laara  A.  Mowry,  and 
the  defendant  claims  under  a  Judgment 
and  execution  sate  o(  the  property  against 
the  same  party,  the  Judgment  bavlng  been 
recovered  against  the  said  Lanra  A. 
Mowry  subsequent  to  her  conveyance  to 
the  plaintiff.  The  Judgment  of  the  court 
below  was  In  favor  of  the  defendant,  and 
the  plaintiff  appeals  from  the  Judgment, 
and  from  an  order  denying  her  a  new 
trial.  The  defendant  pleaded  two  defenses 
to  the  action.  The  first  was  that  the 
deed  to  the  plaintiff  from  her  mother  was 
made  when  the  latter  was  Insolvent,  and 
was  made  to  defraud  creditors,  and  that 
the  defendant  was  then  a  creditor  who 
subsequently  recovered  Judgment  against 
the  grantor,  and  levied  upon  and  sold  the 
property  In  controversy,  under  execution, 
himself  became  the  purchaser,  and  re- 
ceived a  sheriff's  deed  therefor.  The  sec- 
ond set  up  the  recovery  of  the  Judjsment, 
the  levy  of  execution,  sale  of  the  property, 
the  purchase,  reeelpt  of  a  sheriff's  deed  by 
him,  and  alleges  further:  "That,  on  said 
11th  day  of  May,  1881,  said  Laura  A. 
Mowry  was  the  owner  of  the  real  estate 
describetl  In  said  second  countof  said  com- 
plaint; that  the  legal  title  of  said  real  es- 
tate was,  until  the  conveyance  to  plaintiff, 
as  hereinafter  alleged,  in  one  Charles 
Mayne,  who  held  eald  title  in  trust  for.  and 
as  the  agent  of,  said  I^ura  A.  Mowry, 
and  had  no  other  Interest  therein ;  that 

.on   day  of  ,  1882,  and  while 

said  undertaking,  made  and  executed  by 
said  Lanra  A.  Mowry,  was  In  full  force 
and  effect,  she,  the  said  Laura  A.  Mowry, 
was  dangerously  ill,  and  in  apprehension 
of  Immediate  death,  and  in  lieu  of  a  last 
will  and  testament,  and  to  avoid  an  ad- 
ministration ol  her  estate  in  the  event  of 
her  death,  she,  the  said  Laura  A.  Mowry, 
made  and  executed,  and  cansed  said 
Charles  Mayne,  the  trustee,  as  aforesaid, 
to  make  and  execute  with  her  a  deed  to 
said  plaintiff  of.in.and  to  said  real  estate; 
that  said  plaintiff  was  and  Is  the  daugh- 
ter of  said  Laura  A.  Mowry;  and 
said  deed  was  made  to  her,  wltbont  any 
valuable  consideration  whatever,  but  the 
same  was  made,  and  caused  to  be  made, 
hy  said  Laura  A.  Mowry,  in  view  of  Imme- 
diate death ;  and  it  was  understood  and 
agreed,  by  and  between  the  plaintiff  and 
eald  Laura  A.  Mowry.  that  said  deed 
should  only  have  effect  in  the  event  of  her 


death,  and  that.  In  the  event  of  her  recov- 
ery from  said  Illness,  the  said  plaintiff 
would  hold  and  retain  thelegal  title  there- 
to In  trust  for  her,  and  would  convey  the 
same  to  her  upon  demand;  that  aald 
Laura  A.  Mowry  did  recover  from  ber  aald 
Illness,  and  the  plaintiff  held  and  retained 
the  legal  title  of  said  real  estate  in  trust 
for  her  until  the  levy  thereon,  and  sale 
thereof,  under  an  executi<m  Issued  upon 
said  Judgment  against  eald  Laura  A. 
Mowry,  as  hereinafter  alleged. " 

It  fB  contended  by  the  apy^ellant  that  the 
findings  of  the  court  do  not  sustain  the  Is- 
sues in  behalf  of  the  defendant,  or  support 
the  Judgment  rendered.  The  findings  are 
clearly  Insufficient  to  support  the  defense 
that  the  deed  was  made  to  defraud  cred- 
itors. It  la  found  that  the  Intention  of 
the  grantor  was  that  the  deed  should  not 
take  effect  at  ell  except  in  case  of  her 
death,  and  that  In  such  case  It  should 
operate  In  lieu  of  a  will,  and  take  effect 
after  her  death.  This  not  only  does  not 
amount  to  a  finding  that  the  deed  was 
made  with  the  intent  to  defraud  preditons, 
but  is  wholly  Inconsistent  with  each  a  de- 
fense. It  in  true  that  thfe  court  finds,  up- 
on the  recovery  of  Mrs.  Mowry,  the  deed 
was  placed  on  record  with  the  Intent  to 
defraud  creditors,  but  such  a  finding  did 
not  meet  the  Issue  presented  by  the  an- 
swer. 

The  finding  on  the  other  Issue  is  no  less 
unfortunate.  It  will  be  seen  that  the  al- 
legation of  the  answer  is  that  the  deed 
was  made  under  an  agreement  between 
the  plaintiff  and  her  mother  that  the 
same  should  be  effective  In  case  of  her 
death,  and  that  if  she  should  recover  the 
plaintiff  was  to  hold  the  property  In  trust 
for  her,  and  reconvey  the  same  upon  such 
recovery.  The  court  did  notfind  any  such 
agreement,  bnt  found  as  follows:  "That, 
on  said  2d  day  of  February,  1882,  said 
Luura  A.  Mowry  was  dangerously  ill. and 
in  apprehenidott  of  immediate  death,  and 
desired  to  make  a  disposition  of  her  es- 
tate, to  take  effect  after  her  death,  and  in 
lieu  of  ber  last  will  and  testament,  and  to 
avoid  administration  of  her  estate  in  the 
event  of  her  death,  she  signed  and  ac- 
knowledged, and  cansed  Charles  Mayne, 
her  trustee,  to  sign  and  acknowledge  with 
her,  a  deed  of  grunt,  bargain,  and  sale,  to 
plaintiff,  of.  In,  and  to  said  real  'estate; 
that  when  said  deeds  were  signed,  ac- 
knowledged, and  delivered  by  said  Laura 
A.  Mowry,  she  intended  that  they  should 
only  be  operative  In  the  event  of  her 
death  from  eald  illness,  and  that  in  the 
event  of  hei'  recoveryfrom  said  illness  said 
deed  should  be  inoperatlTe,  and  of  no  ef- 
fect, and  that  plaintiff  should  not  claim 
any  right  or  property  by  or  under  it; 
that  said  plaintiff  was  present  when  said 
deed  was  signed,  acknowledged,  and  de- 
livered by  said  Laura  A.  Mowry;  the  plain- 
tiff knew  that  said  Laura  A.  Mowry  was 
then  dangerously  ill,  and  In  apprehension 
of  Immediate  death,  and  that  she  desired 
to  make  a  disposition  of  all  her  estate,  to 
take  effect  after  her  death,  and  that  sold 
deed  was  executed  In  lieu  of  her  last  will 
and  testament,  and  to  avoid  an  admin- 
istration of  her  estate  in  the  event  of  her 
death,  and  for  do  other  purpose;  and 
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8l4^tn*«r  fnrUier  knew  that  said  LaoraA. 
lowTj,  when  ahe  delivered  said  deeds  to 
plaintiir.  intended  that  they  sboutd  be 
operative  only  In  the  event  of  her  death 
from  Bald  lUnesa,  and  that,  in  the  event 
of  her  recovery  therefrom,  they  should  be 
Inoperative,  and  of  no  eflect. "  This  find- 
ing was  luBUfHcient  for  two  reasons: 
First.  It  was  not  responsive  to  the  Issue 

g resented  by  the  answer.  luetead  of  find- 
ig  an  agreement  to  hold  In  trust  and  r&- 
convey,  as  alleged,  It  finds  an  intention  on 
the  part  of  the  i^rantor  that  the  deed 
should  not  take  effect,  except  in  case  of 
her  death,  and  that  the  plalntlR  knew  of 
Bach  intention.  The  diBereEDce  between 
the  allegation  and  the  finding  Is  too  ap- 
parent to  need  comment.  We  do  not  wish 
to  be  understood  as  Intimating  that  if 
this  finding  had  cuDformed  to  the  all^a- 
tion  of  the  answer  it  would  have  war- 
ranted the  conclusion  reached  by  the  court 
below.  The  second  objection  to  this  find- 
tng  is  that  if  it  should  be  cunstrued  as  suf- 
ficient to  uphold  the  issue  made  by  the  an- 
swer It  would  not  support  the  'Judgment. 
Here  was  an  absolutedeed  to  the  property 
delivered  to  the  grantee.  Its  legal  effect 
was  to  vest  In  the  plaintiff  the  title  to  the 
property  free  from  any  conditions.  The 
effect  of  the  finding,  if  upheld,  is  to  vary 
the  terms  of  the  deed*  and  render  It  one  up- 
on condition,  and  defeat  Ita  operation  by 
parol  proof  of  an  intention  on  the  part  of  * 
the  grantor  that  It  should  have  an  effect 
different  from  that  apparent  on  its  face. 
This  cannot  be  done.  Mr.  Devlin,  in  his 
work  on  Lweds,  says :  "  Whether  a  deed 

Basses  the  tlti<t  or  not  mnst  be  determined 
y  Its  legal  effect.  If  It  has  been  executed 
and  delivered,  its  effect  is  determined  by 
Its  language.  When  so  executed  and  de- 
livered, its  legal  effect,  as  to  the  passing 
of  the  title.  Is  not  altered  by  the  fact  that 
one  object  of  the  transaction  was  to  save 
the  expense  and  trouble  of  administration 
upon  -the  grantor's  estate  after  bis  death ; 
and,  where  a  grantor  executed  a  deed  tor 
this  purpose  to  bis  wlt^,  the  fact  that  she 
placed  the  deed,  after  delivery,  where  her 
husband  equally  with  herself  could  bave 
access  to  it  does  not  change  its  legal  effect 
as  a  conveyance."  Devi.  Deeds,  g  284. 
And,  again :  "  A  deed  cannot  he  delivered 
to  the  grantee  as  an  escrow.  If  it  be  de 
livered  to  him.  It  becomes  an  <H>erative 
deed,  freed  from  any  condition  not  ex- 
pressed in  the  deed  itself,  and  It  will  vest 
the  title  In  him,  though  this  may  be  con- 
trary to  the  Intention  of  the  pui-tles.  Une 
of  tbegrounds  upon  which  theruleis  based 
la  that  parol  evideuce  Is  inadmissible  to 
show  that  the  deed  was  to  take  effect  up- 
on condition.  'A  deed,'  says  Harris,  J., 
*  can  only  be  delivered  as  an  escrow  to  a 
third  person.  If  it  belntended  thatitshall 
not  take  effect  until  some  su  bseq  uent  condi- 
tion shall  be  performed ,  or  some  subsequen  t 
event  shall  happen,  such  condition  must 
be  inserted  in  the  deed  itself,  or  else  it 
must  not  be 'delivered  to  the  grantee. 
Whether  a  deed  has  been  delivered  or  not 
la  a  question  of  tact,  upon  which,  from 
the  vffry  nature  of  the  case,  parol  evidence 
1b  admissible.  But  whether  a  deed,  when 
delivered,  shall  take  effect  absolutely,  or 
only  upon  the  performance  of  some  condi- 


tion not  expressed  therein,  cannot  be  de> 

terniined  by  parol  evidence.  To  allow  a 
deed  absolute  upon  Its  lace  to  be  avoided 
by  such  evidence  would  beadangerous  vio- 
lation of  a  cardinal  rule  of  evidence.  The 
deed  In  this  case  being  at>solute  upon  its 
face,  and  havhig  been  delivered  to  the 
grantee  himself,  took  effdct  at  once.  It 
could  not  have  been  delivered  to  take  ef- 
fect upon  the  happening  of  a  future  con- 
tlngeucy,  for  this  would  be  InconslBteiit 
with  the  terms  of  tbe  instrument  itself. 
Without  regard,  therefore,  to  any  under- 
standing which  may  have  existed  between 
the  parties  at  the  time  the  deed  was  deliv- 
ered. It  must  be  held  as  an  absolute  con- 
veyance, operative  from  that  time.*"  Id.  S 
314.  This  is  a  rule  of  law  well  understood, 
and  is  amply  supported  by  decided  cases, 
many  of  which  will  be  found  in  the  sectlou 
of  tbe  work  on  Deeds  above  cited.  In  this 
view  of  the  case,  we  need  not  decide  each 
point  made  or  attempted  to  be  made  In 
the  unnecessarily  long  and  tedlons  brl^ 
of  counsel  for  appellant.  A  great  deal  of 
space  is  taken  up  In  an  attempt  to  show 
that  the  fludings  are  not  sustained  by  the 
evidence,  but,  coming  to  the  conclusion 
we  bave,  this  question  becomes  imma- 
terial. Conceding  that  tbe  findings  were 
sustained  by  the  evidence,  as  we  have  said, 
no  d^ense  was  made  out.  It  Is  further 
contended  that  the  court  failed  to  find  on 
certain  issues.  Tbls  Is  no  doubt  true,  but 
the  appellant  should  not  complain  of  this, 
as  the  failure  to  find  some  of  the  facts  al- 
leged In  thefirst  defense,  mentioned  above, 
leaves  th3  Judgment  wUhoutsufiiclent  sup- 
port. The  Judgment  of  the  respondent 
was  recovered  on  an  undertaking  on  ap- 
peal to  this  court,  and  was  taken  on  mo- 
tion without  notice  to  Mrs.  Mowry.  It  la 
contended  that  such  a  Judgment,  taken 
without  notice,  was  void,  and  that,  there- 
fore, respondent's  defense  was  without 
any  foundation.  But  this  point  was  de- 
cided against  appellant  in  Meredith  v.  Asso- 
ciation of  Baltimore, 60  Cal.  617,and,  how- 
ever doubttnl  we  may  be  as  to  the  correct- 
ness of  tbatdecisIon,itha8been  acted  upon 
as  a  correct  exposi  tlon  of  the  law,  no  doubt. 
In  this  very  case,  and  we  think  It  should 
be  adhered  to.  There  are  other  technical 
questions  raised  and  discussed,  but  they 
do  not  deserve  attention.  Judgment  and 
order  reveraed. 

We  concur:  Bbattt,  V,  J.;  Fox,  J.; 

SHA.RP8TBIN,  J. 

I  concur  In  thejudgment:  Patbbbon,  J. 

McFaqland,  J..  I  concur  In  tbe  Judg- 
ment of  reversal,  because,  after  a  more  ex- 
haustive examination  of  the  evidence,  I 
think  that  It  does  not  sapportthe findings 
as  to  the  circumstances  under  which  the 
deeds  to  plaintiff  from  the  motlier  were 
made.  I  do  not  think,  however,  that  the 
flndingB  (that  prolific  Bource  of  artificial 
and  needless  troubles)  are  themselves  in- 
aufllclent  to  support  the  Judgment.  They 
find  the  real  facts  as  alleged  In  the  an- 
swer; and,  if  there  Is  any  difference  be> 
tween  the  answer  and  the  findings,  it  is  a 
difference  only  as  to  legal  effects.  But  I 
dissent  from  that  part  of  the  prevatUng 
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opinion  which  to  to  the  point  (as  I  under* 
stand  It)  that  when  one  member  of  a  fam- 
ily, beinff  sick  and  apprebendtng  immedi- 
ate death,  makes  a  conreyance  of  his  real 
property  to  another  member  of  the  fam- 
ily, with  the  intention,  and  upon  the  nn- 
derstajndintf  of  both,  that  It  Is  not  to  be 
operative  In  th6  event  of  the  recovery  of 
the  grantor,  If  the  latter  passes  the  deed 
over  Into  the  hands  of  the  grantee,  then 
the  latter  has  the  title  Irrevocably;  and, 
although  the  grantor  recover  his  health 
Immediately,  be  has,  and  can  assert,  no 
farther  interest,  legal  or  equitable,  in  the 
land  described  In  the  conveyance,  upon 
the  ground  that  the  terms  ol  a  written  1n- 
strnment  cannot  be  varied  by  parol  evi- 
dence. I  do  not  think  that  what  Mr.  Dev- 
lin says  In  his  chapter  on  "Escrows"  has 
any  applicability  to  the  question  here  In- 
volved. As  to  the  point  under  discussion, 
I  think,  in  the  first  place,  that  the  correct 
legal  view  is  that  tn  contemplation  of  law 
there  was  no  delivery  at  all;  and,  in  the 
second  place,  if  it  beassnmed  thatthere  was 
a  delivery,  then,  upon  the  recovery  of  the 
Bick  grantor,  the  grantee  holds  the  legal 
title  in  tmst  for  the  grantor,  who  has  the 
equitable  estate.  I  do  not  see  how  such 
case  can,  in  principle,  be  distinguished  from 
Brison  v.  Brlson,  75  -Cal.  525, 17  Pac.  Rep. 
689.  I  agree  with  the  opinion  on  the 
point  that  a  Judgment  may  be  taken 
against  a  surety  on  an  appeal-bond  (un- 
der oar  Code)  without  notice.  My  views 
on  that  matter  were  expressed  in  my  opin- 
ion on  the  former  hearing. 

(8$  0«1.  386)  — 

Bane  op  California  v.  Botd.  (No.  12,- 
998.) 

(Supreme  Cowrt  of  California.    Nov.  16,  1890.) 
Attaormbmt — AvpiDATiT — Sboubitt  fob  Debt. 

1.  PlaiDtlff's  affidavit  for  attachment  alleged 
that  defendant  was  indebted  to  him  In  a  named 
sum  on  a  certain  promissory  note  of  specified 
amount,  date,  and  maturit3%  made  to  the  order 
of  ET.,  and  indorsed  by  defendants.  Held,  that 
the  affidavit  safBciently  alleges  plaintiff's  owner- 
ship of  the  note. 

2.  Defendant's  motion  to  dissolve  the  attach- 
ment alleKed  that  the  debt  was  K.'8,  and  tbat  he 
had  died  leaving  a  will,  by  which  he  made  his 
wife  executrix,  and  conferred  on  her  full  author- 
ity, without  any  order  of  court,  to  pay  hia  just 
debts,  for  whica  purpose  he  bequeathed  her  a 
large  estate.  Hela,  uiat  this  did  not  give  plain- 
tiff a  lien  securing  his  debt,  within  the  meaning 
of  the  California  attactiment  law. 

Department  2.  Appeal  from  superior 
court,  San  Francisco ;  J.  V.  Coffey,  Judge. 

O.  P.  Evtins  and  James  T.  Boyd,  in  pro. 
per.  for  appellant.  P.  L.  Benjamin  (Pills- 
bury  &  Btaudingy  of  counsel,)  for  respond- 
ent. 

Thornton,  J.  This  appeal  Is  prosecut- 
ed by  defendant  from  an  order  refusing  to 
dissolve  a  writ  of  attachment.  It  Is  urged 
tbat  the  affidavit  on  which  the  writ  of  at- 
tachment was  Issued  was  insufficient,  and 
therefore  the  court  below  erred  in  its  rul- 
ing. The  Insufficiency  claimed  is  that  the 
affidavit  does  not  show  that  the  promis- 
sory note,  on  which  the  Indebtedness  set 
forth  nae  accrue<1,  and  which  furnished 
the  subject-mattor  for  the  Issuance  of  the 
writ,  was  owned  by  the  plalntifL 


We  cannot  concnr  In  this  ecmtenUon. 
It  does  appear  with  eufflcient  certainty, 
in  our  Judgment,  by  the  statements  of  the 
affidavit,  that  the  plaintltf  owned  the 
note.  It  Is  stated  in  the  first  portion  of 
the  affidavit  that  the  defendants  (naming 
them)  are  Indebted  to  the  plaintiff  in  a 
sum  indicated,  over '  and  above  all  l^al 
set-offs  and  counter-claims,  upon  an  ex- 
press contract,  for  the  direct  payment  ol 
money,  vis.,  on  a  certain  promissory  note, 
which  Is  described  as  being  for  $2U,U(K), 
dated  March  14. 18K7,  payable  M&yl8,18»7. 
made  by  the  California  Land  &  Timber 
Company  to  the  order  of  Charles  Kobier, 
and  indorsed  by  d^endanta.  Though,  as 
argued  on  behalf  of  defendants.  It  Is  not 
stated  that  the  note  was  Indorsed  by 
Charles  Kohler  to  the  defendants,  or  any 
one  else,  still,  in  our  Judgment,  the  mnnl- 
fest  intendment  of  the  language  employed 
in  the  affidavit  is  that  the  plalutiff  was 
the  owner  of  the  note.  It  is  distinctly 
stated,  as  mentioned  above,  in  the  initial 
portion  of  the  paper,  that  the  defendants 
are  indebted  to  pi^ntltr  on  a  promissory 
note.  This  could  not  be  the  case  if  It  did 
not  own  the  note.  Nothing  In  the  affida- 
vit is  inconsistent  with  the  ownership  of 
the  note  by  the  plaintiff,  and  all  Its  state- 
ments are  consistent  with  and  tend  to 
show  such  ownership.  In  oar  opinion, 
the  same  partlenlurity  of  statementshow- 
'Ing  title  to  the  note  in  the  plaintiff  is  not 
required  in  the  affidavit  for  the  issuance 
of  the  writ  of  attachment  as  In  the  com- 
plaint. It  is  sufficient  if,  by  manifest  in- 
tendment, the  affidavit  shows  that  the 
note  is  the  property  of  the  plalntm.  It  is 
nut  necessary  that  it  should  be  shown  by 
direct  averment.  The  indebtedness  to 
plaintiff  is  the  principal  element  required 
in  the  affidavit,  and  when  that  appears 
by  direct  statement,  and  there  Is  nothing 
in  the  affidavit  inconsistent  with  such  di- 
rect statement  of  Indebtedness,  the  affida- 
vit as  to  such  Indebtedness  should.  In  our 
Judgment,  be  held  sufficient.  Consistent 
with  the  views  above  expressed  are  Wheel- 
er V.  Farmer.  88  Cal.  215;  Weaver  v.  Hay- 
ward,  410al.  117;  and  Dunn  v.  Mackev.  80 
Cal.  104, 107,  22  Pac.  Rep.  64.  It  Is  further 
urged  that  Charles  Kobler  was  the  payee 
of  the  note;  that  it  was  his  debt;  that 
Kohler  died  in  April,  1887,  nearly  a  year 
before  this  suit  was  brought,  leaving  a 
will,  which  was  admitted  to  probate  on 
the  6th  day  of  May,]887:  that  by  this  wlU 
he  bequeathed  a  large  estate  to  his  wife, 
who  was  named  executrix  thereof,  and 
conferring  upon  her  authurity,  without 
any  order  of  court,  to  settle  and  pay  bis 
just  debts;  that  by  the  above  provisions 
of  his  will  Kohler  created  a  trust  for  the 
payment  of  his  debts,  devoting  his  entire 
estate  to  that  purpose,  and  constituttng 
his  widow  and  executrix,  trustee  of  this 
trust;  that  thus  the  payment  of  the  note 
was  secured,  within  the  meaning  of  the 
attachment  law,  and  therefore  the  writ 
of  attachment  was  improperly  issued, and 
the  court  erred  in  refusing  to  dissolve  It. 
It  Is  assumed  by  defendant  In  this  conten- 
tion that  Kohler  was  the  debtor  of  the 
plaintiff  when  be  died;  but  this  does  not 
BO  clearly  appear  as  to  antfaoiize  this 
court  in  so  holding.  AToncoostae  but  that 
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Eohler  Indoned  the  note  to  tbe  detend- 
ants  without  recourse  and  thus  that  h« 
never  became  reflponelble  tu  the  plaintiff. 
We  would  not  be  justlQed  In  reversing  the 
ruling  of  the  court  below  by  holding,  on 
the  evidence  before  ub,  that  Kohler,  when 
he  died,  was  bound  on  this  note  to  the 
plaintiff.  To  authoriie  each  a  conclusion 
as  this  case  is  here  presented,  the  evidence 
of  the  indebtedness  of  Eohler  to  the  plain- 
tiff must  beof  acharactermoredistinctand 
clear  than  any  that  appeanj  In  the  record. 
Bat,  conceding  that  Kohler  wae  the 
debtor  to  plaintiff  on  tlie  note,  when  he 
died,  we  are  of  opinion  that  no  such  lien 
secnring  the  debt  resulted  on  bis  death, 
upon  the  facts  above  stated,  as  to  bar 
Diaintlir  of  its  right  to  an  attachment. 
The  lien,  if  there  was  any.  was  not  one 
under  the  control  of  plalntifr.  The  debt 
had  to  be  presented  under  the  statute  to 
the  executrix  and  the  proper  snperior 
Judge  for  allowance,  and  when  allowed 
filed  in  court,  and  paid  In  dua  course  of 
administration  as  other  debts  of  the  es- 
tate. The  plaintiO  wonid  have  been  thus 
compelled  to  await  the  course  of  adminis- 
tration, whether  he  desired  to  do  so  or 
not.  In  fine,  though  It  may  be  conceded 
that,  if  Kohler  had  died  Indebted  on  the 
note  mentioned  to  the  plaintiff,  the  plaintiff 
would  have  had  the  security  of  a  trust 
fund  devoted  to  the  payment  of  Its  debt, 
still.  In  oar  Judgment,  it  had  no  lien  on 
any  real  or  personal  property  securing  Its 
debt,  within  the  meaning  of  the  attach- 
ment law.  We  find  no  error  In  the  record, 
and.  as  the  order  must  therefore  be  af- 
firmed, the  motion  to  dismiss  the  appeal 
is  denied. 

We  concur:  Sha.bpbtbin»  J.;  McFar- 

LANI>,  J. 
(86  Cal.  <£7) 

Ex  parte  Green.   (No.  20,708.) 
(Suprenw  Court  of  CaUfamku    Nov.  as,  1890.) 
CoycuBRBKT  biPBisoNMBiix— Sbfabatb  Convio- 

TlOSfl. 

A  prisoner  convicted  In  the  snperior  oourt 
of  libel  was  sentenced  to  six  months'  Imprlson- 
meait.  After  tour  days'  oonflnement  be  was  re- 
leased  on  bail,  pending  an  appeal.  Fending  the 
appeal  he  was  conviotad  in  the  police  court  of 
omspiracy,  and  senteuoed  to  s  year's  Imarison- 
ment.  After  serving  one  day,  ae  was  released 
on  bail,  pending  an  appeal  therefrom.  The  first 
sentence  was  affirmed,  and  on  November  18U9, 
he  was  confined  for  six  months,  less  the  four 
days  already  served.  Maifcb  8,  1890,  the  second 
sentence  was  afdrmed,  and  a  bench-warrant  plaoed 
in  the  sheriff's  hands  for  the  prisoner,  who  was 
still  In  bis  custody.  Held,  that  the  second,  and 
longer,  term,  did  not  commence  to  run  on  No- 
vember 22,  18fc9,  but  on  March  8,  1890,  and  the 
prisoner  can  be  held  until  one  year  from  that 
OMb,  leas  the  one  day  served  before  the  appeal. 

Habeas  corpus. 

Pen.  Code  Cal.  {§  669.  670,  provides  as 
follows:  "Sec.  66».  When  any  person  is 
convicted  of  two  or  more  crimes  before 
sentence  has  been  pronounced  upon  him 
for  either,  the  Imprisonment  to  which  he 
is  sentenced  upon  the  second  or  other  sub- 
sequent conviction  must  commence  at  the 
termination  ot  the  first  term  ol  imprison- 
ment to  vtalcb  be  shall  be  adjudged,  or 
at  the  termioation  of  the  second  or  other 


subsequent  term  orimpiisonmenti  asth? 
case  may  be.  Sec.  670.  The  term  of  im- 
prisonment fixed  by  the  Judgment  In  a 
criminal  action  commences  to  mn  only 
upon  the  actual  delivery  of  the  defendant 
at  the  place  of  imprisonment;  and  If  there- 
after, during  such  term,  the  defendant,  by 
any  legal  means,  is  temporarily  releasefl 
from  such  imprisonment,  and  subsequent- 
ly returned  thereto,  the  time  during  which 
he  was  at  iRi^e  must  not  be  computed  as 
part  of  such  term. " 

Carroll  Cook,  for  petitioner.  J.  D.  Page, 
Dtst.  Atty.,  for  respondent. 

Fox,  J.  June  3,  1889,  the  prisoner  was 
convicted  in  the  superior  court  of  the  city 
and  county  of  San  Francisco  of  libel,  and 
sentenced  to  imprisonment  lor  the  term  of 
six  months.  Under  this  judgment  he  was 
confined  in  the  county  jail  for  four  days, 
when  he  was  admitted  to  ball,  pending  an 
appeal  to  the  supreme  court.  Pending 
this  appeal,  and  on  August  22,  1K89,  he 
was  convicted  in  the  police  court  ot  con- 
spiracy, and  sentenced  to  bo  Imprisoned  in 
the  county  Jail  tor  one  year,  and  to  pay  a 
fine  of  9500,  with  the  further  order  that  In 
default  of  payment  of  theflnehe  be  further 
imprisoned  in  said  jail  at  the  rate  uf  one 
day  for  each  $1  of  such  fine.  On  this  judg- 
ment he  was  imprisoned  for  oneday,  when 
be  was  admitted  to  Itail  pending  an  ap- 
peal therefrom  to  the  superior  court.  Aft- 
erwards the  Judgment  in  the  flrst-men- 
tluned  case  was  affirmed  In  the  supreme 
court,  and  on  the  22d  day  of  November, 
1889,  a  bench-warrant  was  Issued,  upon 
which  be  was  placed  la  Jail  on  the  judg- 
ment BO  affirmed,  the  term  for  which  was 
six  mouths,  less  four  days  already  served. 
On  the  8th  day  of  March,  1890.  the  judg- 
ment of  the  police  court  vtbm  affirmed  in 
the  superior  conrt,  and  a  bench-warrant 
or  commitment  issued  thereon,  and  placed 
in  the  hands  ot  the  sheriff,  the  prisoner  be- 
ing already  In  his  custody  on  the  former 
Judgment.  It  being  settled  that  he  cannot 
be  held  In  custody  for  the  collection  ot  the 
fine,— Imprisonment  and  fine  baTlng  both 
been  imposed,— it  is  now  claimed  that  the 
moment  he  was  arrested  and  imprisoned 
under  the  bench-warrant  of  November  22, 
1889. bis  sureties  on  the  Uiidertaking.given 
on  the  appeal  from  the  pollce-conrt  judg- 
ment, wore  relieved  from  liability,  and 
that,  as  a  consequence,  the  864  days  ot  the 
unexpired  term  of  that  judgment  then 
commenced  to  run,  notwithstanding  the 
fact  that  the  judgment  Itself  was  not  af- 
firmed until  March  8, 1890;  and  that  from 
thatdate,November  22,1889, the  unexpired 
term  ot  imprisonment  under  both  judg- 
ments commenced  and  ran  together;  and 
that,  the  longest  of  these  terms  having 
now  expired,  the  prisoner  Is  now  entitled 
to  his  discharge.  Sections  669  and  670  of 
the  Penal  Code  are  relied  upon,  and  nu- 
merous authorities  are  cited  in  support  of 
the  proposition  that  the  sureties  upon  the 
second  appeal  were  discharged  the  mo- 
ment the  prisoner  was  rearrested  on  the 
tirst  Jndgniont.  Even  If  that  be  true.  It 
does  not  follow  that  his  term  ot  Imprison- 
ment  for  the  unexpired  portion  of  the  Judg- 
ment in  the  case  wherein  they  were  sure- 
ties then  commenced  to  ran.  Nor  is  there 
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anything  In  tbe  mtlonn  of  the  Penal  Code 
cited  which  mnkea  such  term  commence 
before  the  appeal  In  the  case  was  decided. 
In  myjudgment,  tbe  term  of  imprisonment 
under  the  unexpired  term  of  the  police- 
court  judgment  did  not  commence  until 
the  8th  day  of  March,  1890.  I  think  it  did 
commence  on  that  day,  and  that,  for  so 
mnuh  ut  tbe  term  of  tbe  first  Judgment  ot 
Blx  moDthB  aa  bad  not  then  expired,  the 
two  terms  ran  together,  and  that  tbe  pris- 
oner will  be  entitled  to  his  discharge  at 
the  end  of  one  year,  less  one  day,  from  the 
8tb  day  of  March,  1890,  and  not  before. 
Let  the  writ  be  diecharged,  aud  the  pris- 
oner remanded. 

(86  Cal.  «5>  "^^^ 

MooBE  V.  Superior  Court.  (No.  13,661.) 
(Supreme  Court  of  Caiifomict.   Not.  28,  1890.) 

VAOinoir  OF  I^Ai.  Obdbb— Affoisthbiit  of 

Tbdsteb. 

1.  Code  Civil  Proc.  Cal.  {  473,  provides  that 
for  certaiD  causes  an  order  may  be  vacated  with- 
in six  months.  Held,  that  a  mi  a)  order  not  void 
on  its  face  cannot  be  vacated  on  motion  aftw  the 
expiration  ot  such  period. 

3.  Where  a  testator  appoints  Ma  wife  trustee 
to  manage  the  estate,  and  tn  VbB  event  of  her 
death  before  his  grandchildren,  who  are  to  suc- 
ceed her  in  the  trust,  come  of  age,  then  the  trust 
to  devolve  upon  his  son,  and  the  wife  voluntarily 
renounces  toe  trust,  and  procures  an  order  sub- 
stituting the  son  as  trustee,  such  order  is  final 
as  to  the  right  of  the  widow  and  son  to  manage 
the  property,  and  is  not  void  because  said  infant 
grandchildren,  who  were  not  beneficiaries  under 
the  will,  are  not  notified. 

In  bank. 

Baker  &  Grant  aud  Grove  L.  Johnson, 
for  appellant.  E.  R,  Bust  aud  C.  W. 
TbomaSf  for  respondent. 

WoRKfl,  J.  This  Is  an  application  for  a 
writ  of  certiorari  to  test  the  jurlsdictiouof 
tbe  respondent,  the  superior  court  of  Yolo 
county,  to  make  an  order  vacating  a  for- 
mer order  ot  the  same  court  in  a  probate 
proceeding.  This  same  order  was  ap- 
pealed from,  and  it  was  held  that  the  or- 
der was  not  appealable.  In  re  Moore's 
Estate.  24  Pac.  Kep.  816.  Most  of  the  facts 
will  be  foand  stated  in  the  opinion  above 
referred  to.  The  order  there  appealed 
from,  and  here  attacked,  on  the  ground 
that  the  superior  court  had  no  jurisdic- 
tion to  make  it,  was  made  and  entered 
more  than  six  months  after  the  for- 
mer order, -vacated  by  it.  was  made.  It  is 
contended  that  the  court  below  had  no 
power  or  Jurisdiction  to  vacate  Its  former 
o^-der  after  six  months,  and  that  the  order 
complained  of  is  void.  On  tbe  other  hand, 
the  respondent  contends  that  the  flrst  or- 
der was  void,  because  it  appears  from  the 
record  that  the  two  minors,  who  were 
named  as  trustees  upon  tbe  death  of  the 
widow,  were  not  notified.  But  these 
minors  were  not  beneflciaries  under  the 
will,  or  in  any  way  interested  in  the  ques- 
tion as  to  who  should  manage  the  water- 
ditch  during  the  life  of  the  widow  Dur- 
ing that  time,  she  and  those  persons  who 
were  benelicially  Interested  in  the  property 
and  its  management  were  alone  affected 
by  the  order  made,  and  in  the  question  as 
to  who  should  act  as  such  manager.  It  is 
apparent  that  the  widow  alone  Is  now 


complaining  and  objecting  to  the  enforce- 
ment of  an  order  voluntarily  consented  to 
and  stipulated  for  by  her.  We  think  for 
these  reasons  that  the  first  order  was  not 
void  for  the  want  of  notice  to  tbe  minor 
trustees.  There  are  other  objections  made 
to  the  original  order,  bnt  none  ot  tfaem 
affect  Its  validity. 

We  are  quite  certain  that  tbe  last  order 
made  was  without  authority  of  law,  and 
was  a  nullity.  Tbe  former  order  was  not 
void  on  Its  face.  It  was  final  as  to  the 
right  of  the  widow  of  tbe  deceased,  and 
the  petitioner  here,  as  to  which  of  them 
should  manage  tbe  property  under  the 
provlsiouB  of  the  will.  The  time  within 
which  such  an  order  could  be  vacated 
must  be  held  to  be  limited  by  section  473 
of  tiie  Code  of  Civil  Procedure.  The  court 
had  no  jurisdiction,  after  the  expiration  of 
six  months,  to  vacate  the  order  made  on 
a  mere  motion  for  that  purpose,  the  or- 
der not  being  void  on  its  face.  Bell  v. 
Thompson,  19  Cal.  708;  Wakelee  v.  Davis, 
620al.514:  Estate  of  Hudson.  68  Cal.  454; 
Dean  T.  Superior  Court.  Id.  478,  477;  Wal- 
lace V.  Center.  67  Cal.  133,  7  Pac.  Rep.  441 ; 
People  V.  Goodhue.  80  Cal.  200,  22  Pac. 
Rep.  66:  People  v.  Harrison,  84  Cal.  607,  2i 
Pac.  Bep.  311.  The  order  muse  be  an- 
nulled, and  it  is  so  ordered.  * 

'  We  concur:  Fox,  J.;  Sbabpstein,  J.; 
McFabi^kd*  J. ;  Patsrson,  J. 

(86  Oal.  438) 

Roach  v.  Cakaiva  et  al.  (No.  12,706.) 

{Supreme  Court  of  California,    Sept  4,  1890.) 

Tbust8~Action  to  £ntobcb— Fabtibs — LUUTA- 
TICKS. 

1.  A  cestui  que  trust  who  is  seeking  to  en- 
force the  trust  in  property  that  can  still  be  "ear 
marked"  as  trust  property,  against  the  adminis- 
tratrix of  the  trustee,  does  not  come  within  Code 
Civil  Froc.  Cal.  S$  1493,  1500,  which  require 
claims  against  decedent's  estate  to  be  presented 
within  a  specified  time  to  the  administratrix  for 
allowance;  for  the  cestui  que  trust  Is  seeking  his 
own  property,  and  not  to  enforce  a  claim  against 
the  estate  and  property  of  the  deceased  trustee. 

2.  In  an  action  by  the  administrator  of  a  de- 
ceased partner  to  enforce  a  trust  in  property  in 
the  hands  of  the  administratrix  of  the  Sorriving 
partner,  plaintiff's  evidence  showed  that  the  de- 
ceased partner  left  the  country  on  account  of  ill 
health  in  1805,  hut  that  his  death  did  not  occur 
until  1874.  The  surviving  partner  continued  the 
business,  remitting  a  stated  sum  quarterly  to  tbe 
deceased  partner  during  his  life-time,  and  per- 
mitting the  balance  of  )iis  share  of  the  profits  to 
accumulate.  On  tbe  deceased  partner's  death,  the 
partnership  affairs  were  not  wound  up^  but  tbe 
business  was  continued  by  the  surviving  part- 
ner the  same  as  before.  With  a  part  of  the  ac- 
cumulated profits  belonging  to  the  deceased  part- 
ner, he  purchased  land  in  nia  own  name,  bat  con- 
fessedly foe  tbe  benefit  of  bis  deceased  partner. 
Prom  the  rents  of  this  land,  and  from  the  divi- 
dends of  the  partnership  business,  other  moneys 
came  into  his  hands  from  month  to  month,  whiob, 
by  his  letters,  he  admitted  he  had  ready  for  de- 
livery, on  call,  to  the  deceased  partner.  After 
the  death  of  the  surviving  partner,  which  oo- 
cured  in  18^2,  a  large  fund  m  coin  was  found  se- 
creted about  his  premises  which  he  had  kept  sep 
arate  from  his  other  funds.  Held,  that  the  ert- 
dence  was  sufficient  to  make  out  a  ■prima  fade 
case  of  the  existence  of  an  express  trust,  and  also 
to  ear-mark  the  trast  property,  and  that  it  was 
emn:  to  grant  a  nonsuit  beoanse  ol  the  InsulB- 
oiency  (n  the  evidence. 
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8.  The  fact  that  the  trast  tu  regard  to  the 
land  was  not  declared  In  writing,  as  required  by 
CivU  Code  Cal.  |  808,  wiU  not  defeat  the  trust 
therein.  The  trust,  being  originally  created  in 
personal  propwtyt  was  provable  by  parol;  and 
the  charact^  of  the  trust  in  this  irespect  was  not 
changed  by  the  fact  that,  by  the  acts  of  the  trus- 
tee  and  by  operation  of  law,  it  now  afteota  real 
aaute. 

4.  The  trost  being  a  continuing  one,  the  stat- 
ute ot  llmltatlmtf  did  not  begin  to  runagalnst  the 
cettM  que  trust  nstll  repndutted  by  the  trustee 
loought  home  to  the  knowledge  of  the  cestui  que 
tnuU 

6.  The  trust  property,  on  the  death  of  the 
surviving  partner,  having  oome  into  the  hands 
of  his  widow  as  the  survivor  of  the  marital  oom- 
iminity,  imd  also  as  administratrix  of  herdeceased 
hosbaiid,  it  was  proper  to  make  her  a  defendant. 
In  both  her  personal  and  representative  capaci- 
ties, In  an  action  to  enforce  the  trust. 

Department  1.  Appeal  from  superior 
eoart,  city  and  county  of  San  Francisco; 
J.  F.  Sui'UYAN,  Judge. 

Action  by  Mr.  Roacli>  as  administrator, 
etc.,  of  Domenlco  Caruffa,  deceased, 
afcalDst  Margaret  Caraffa,  admlntstratrix, 
etc.,o(GioTanD)£.Carafrn,  and  another,  tor 
an  accounting  and  settlement  ot  the  affairs 
of  a  partnenthip  ot  which  Domenico 
Caratta  and  Giovanni  B.  Caratfa  bad  been 
the  principal  members.  The  court  ordered 
a  nonsuit  at  the  close  ot  platntilTa  evl- 
dence.  and  plalntiR  appeals. 

Code  Civil  Froe.Cal.  §  1493.  provides  that 
all  claims  arising  upon  contracts,  wheth- 
er the  same  be  due, not  due,  or  contingent, 
must  be  presented  within  a  siiecifled  time, 
and  any  claim  not  bo  presented  Is  barred 
forever.  Section  ISOO  provides :  "  No  hold- 
er of  ainy  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the 
claim  Is  first  presented  to  the  executor  or 
admlnietra  tor. "  etc.  Civil  Code  Cal.  S 
provides:  "No  trust  in  relation  to  real 
property  Is  valid  unless  created  or  de- 
clared: (1)  By  a  written  Instrument,  sub- 
BcribAd  by  the  trustee,  or  by  his  neent 
thereto  anttaorlised  by  writing:  (2)  by  the 
instrument  under  which  the  trustee  claims 
'he  estate  affected;  or  (3)  by  operation  of 
law."  Section  853  provides:  "When  a 
transfer  of  real  property  Is  made  to  one 
person,  and  the  consideration  therefor  is 
paid  by  or  tor  another,  a  tmst  in  presumed 
to  result  In  favor  of  the  person  by  or  for 
whom  BDch  payment  Is  made.  ** 

JobD  A.  Wrigrbt  and  Smttb,  Wrtfcbt  A 
Poiueny,  (Edward  B.  YouDff,  of  conoeel,) 
for  appellant.  Winana  A  Belknap,  (J.  B. 
HarmoUr  of  counsel,)  tor  respondents. 

Fox,  J.  Domenlco  Caratta  and  Giovan- 
ni B.  Caraffa,  brothers,  entered  Into  bufll- 
nesa  as  partnenn,  in  San  Francisco,  In  the 
year  1S59.  Shortly  afterwards,  they  sold 
a  one-third  interest  In  their  business  to 
one  Ragglo  and  admitted  him  into  the 
partnership,  the  business  being  continued, 
aa  before,  lu  the  firm  name  ot  D.  Caraffa 
ft  Co.  In  October,  1H65,  Domenico,  bein;;  in 
failing  health,  returned  to  Italy,  where  he 
continued  to  remain  until  his  death,  which 
occurred  In  November,  1874.  It  Is  claimed 
on  the  part  of  plaintiff,  who  is  admin- 
istrator of  the  estate  of  Domenlco,  that, 
when  he,  Domenlco,  went  to  Italy,  the 
partnership  was  not  dissolved ;  that  he 
eoDtinned  to  retain  bla  Interest,  his  broth- 


er representing  him,  and,  as  his  trustee, 
receiving  from  month  to  month  his  share 
of  the  profits  of  the  business,  and  when 
so  received  holding  It  as  his  trustee; 
out  ot  bis  said  share  paying  f40  per 
month  for  a  man  to  work  in  the  business 
in  place  of  Domenico,  remitting  quarterly 
to  Domenico,  out  of  his  said  share,  sums 
amounting  to  about  $100  per  quarter,  and 
holding  or  Investing  the  rest  as  he  should 
deem  best,  for  Domenlco's  benefit;  and 
that  this  continued  down  to  the  time  ot 
Domenlco's  death.  The  evidence  pretty 
strongly  sustains  this  theory  ot  the  plain- 
tiff. In  January,  1S73,  Bagglo,  with  the 
consent  ot  the  other  partneru,  Giovanni 
acting  for  Domenlco,  sold  out  Ills  Interest 
to  the  defendant  Guinasso,  who  was  there- 
after  the  third  member  of  the  said  firm. 
It  Is  further  claimed  that,  upon  Domenico'a 
death,  there  was  nu  person  in  this  country 
entitled  to  administration  upon  his  estate - 
(except  tfaepubllc  administrator,  who  had 
no  notice  or  knowledge  of  the  existence  of 
such  an  estate,)  other  than  his  said  broth- 
er and  alleged  trustee,  Giovanni ;  that  said 
Giovanni  failed  to  disclose  the  existence  ot 
such  estate,  and  neither  administered  up- 
on the  estate,  nor  closed  the  affairs  of  the 
partnership,  hut  continued  to  carry  on  the 
business  of  the  partnership,  as  berore,  tor 
some  time,  but  finally  changed  the  firm 
name  to  G.  B.  Caruffa  &  Co.,  and  that  in 
that  name  the  business  was  contioued,  un- 
til October,  1SS2,  when  said  Giovanni  died, 
and,  subsequently,  thedefendant Margaret 
Caraffa  was  appointed  administratrix  of 
said  estate.  The  action  is  for  an  account- 
ing and  settlement  of  the  affairs  of  the 
partnership,  and  tor  an  accounting  for 
and  of,  and  for  the  delivery  of.  the  trust 
property  remaining  In  the  hands  of  Gio* 
vannl,  at  the  time  of  his  death.  The  de- 
fendants deny  the  allegations  of  the  com- 
plaint, and  plead  laches,  and  the  statute 
of  limitations.  At  the  close  ot  plaintiff's 
case,  the  defendants  moved  the  court  for 
a  nonsuit,  which  was  granted,  and  Judg* 
ment  entered  acccordingly,  from  which 
plaintiff  appeals.  Pltilutlff  also  moved 
the  court  for  a  new  trial,  which  was  de- 
nied, and  from  this  order  an  appeal  is  also 
taken.  This  brings  up  the  evidence  upon 
which  the  nonsuit  was  granted.  The  de- 
fendant GulnaNBo  does  not  appearto  have 
Joined  in  the  motion.  On  behalf  of  Marga- 
ret Caruffa,  both  in  her  indlvlilual  and 
representative  capacity,  the  motion  was 
made  on  the  grounds  (1)  that  no  claim 
had  been  presented  against  the  estate  of 
Giovanni  B.  Caraffa,  and,  by  reason  there- 
of, the  action  was  barred  by  the  provis- 
ions of  sections  1403  and  1500  of  the  Code 
of  Civil  Procedure;  (2)  that  the  evidence 
failed  to  establish  the  existence  of  a  trust 
In  any  fund  or  property  in  tlie  possession 
of  Giovanni  at  the  time  of  his  death;  (3\ 
that  the  evidence  failed  to  Identify  any 
particular  fund  or  property  as  coming 
Into  the  bands  of  the  defendantln  her  indi- 
vidual or  representative  capacity,  under 
any  trust;  (4)  that,  as  to  the  real  entate 
mentioned  In  the  complaint,  the  claim  of 
plaintiff  was  barred  by  the  provisions  ot 
sections  818,  319,  and  822  ot  the  Code  ot 
Civil  Procedure;  (5)  that  the  evidence 
failed  to  show  that  the  action  was  coia- 
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menced  within  tfao  time  or  times  limited 
by  Bcctlon  S53  of  tbe  Code  of  Civil  Proced- 
nre;  (6)  that  the  plaintiff  cannot  sue  tbe 
defradant  in  both  her  repreKentative  and 
private  capacity,  In  the  same  aetlon  and 
count;  and  (7)  that  the  evidence  Is  Insuffi- 
cient  to  show  that  a  trust  was  ever  cre- 
ated in  favor  of  Domenico  CaralTa,  hla 
heirs  or  representatives,  in  any  property 
which  had  come  Into  tbe  bands  of  the  de- 
fendant. 

1.  Tbe  answertothe  first  of  these  points 
Is  that  tbe  plaintiff  does  not  stand  in  tbe 
attitude  of  a  creditor  of  the  estate  of  Gio- 
vannl  B.  Caraffa.  Ho  is  not  seeking  to  en- 
force a  claim  as  such,  or  for  anything  that 
belongs  to  the  ef>tate.  The  claim  of  plain- 
tiff is  that  certain  property  that  was  In 
the  possession  of  Giovanni  in  his  life-tlmu, 
and,  by  reaeun  thereof  came  at  his  death 
Into  tbe  possession  of  defendant,  as  the 
survlTor  of  the  marital  community  of 
which  Giovanni  was  the  head,  and  was, 
upon  her  subKequent  appointment,  as  ad- 
ministratrix, Inventoried  by  her  as  a  part 
of  his  estate,  did  not.  In  fact,  belong  to 
the  estate,  but  was  held  bj' Giovanni  In 
trust  for  the  estate  of  Domenico.  Plain- 
tiff attempts  to  ear-mark  that  property, 
and  his  evidence,  it  seems  to  us,  goes  far 
towards  efltabllshing  the  existence  of  the 
trust,  and  towards  showing  that  certain 
of  the  real  property  designated  was  pur- 
chased with  trust-funds,  and  cei'talu  of  the 
moneys  found  upon  the  death  of  Giovanni 
also  constituted  a  part  of  the  trust-fund. 
The  claim  la  not,  tnerefore,  one  which  la 
required  to  be  pi'esentod  for  the  allowance 
and  approval  of  the  administratrix  and 
probate  court.  If  there  be  a  trust-fund, 
and  In  the  mutations  of  businees  it  had 
become  so  mingled  with  and  absorbed  into 
the  property  belonging  to  the  trustee  as 
to  be  no  longer  capable  of  b^ng  traced  or 
identified,  then  the  only  remedy  of  the  cea- 
tut  que  trust  would  be  that  of  a  creditor, 
and  If  he  had  failed  to  present  his  claim, 
as  required  by  the  probate  law,  he  must 
fail  in  his  action;  but.  If  the  trust  proper- 
ty can  still  be  ear-marked,  or  traced  and 
identllted.  the  cental  qae  trust  may  main- 
tain bis  action  against  tbe  administrator 
to  enforce  tbe  trust;  for  betsaeeking  bla 
own  property  only,— not  to  enforce  a 
claim  against  the  estate  and  property  of 
the  decedent.  Lathrop  v.  Bampton,31Cal. 
17:  Sharpstein  v.  Friedlander,  54  Cal.  58; 
In  re  Allgler.  65  Cal.  228,  8  Fac.  Rep.  849. 

2,  S,  and  4.  As  to  these  points,  we  have 
examined  tbd  evidence  with  some  care.  It 
la,  of  course,  only  tbat  offered  on  tbe  part 
of  tbe  plaintiff,  and  is  open  to  rebuttal; 
but.  as  it  now  stands.  It  leaves  no  doubt 
(n  our  minds  of  the  tact  of  the  creation  of 
a  trust,  as  early  as  the  latter  part  of  1865, 
and  that  it  was  never  closed  during  the 
Kfe-tlme  of  either  of  the  brotht^rs.  At 
first,  so  tar  as  tbe  evidence  discloses,  the 
trust-fund  consisted  wholly  of  money, 
but  tbe  evidence  strongly  tends  to  es- 
tablish the  fact  that  at  a  later  period,  as 
the  trust-fund  accumulated,  the  trustee  In- 
vested a  portion  of-  the  fund  then  In  hand 
In  certain  real  estate.  In  his  own  name, 
but  confessedly,  as  It  seems  to  ns,  tor  the 
benefit  of  bis  brother;  tbat  real  estate  Is 
eapable  ol  Identification,  and  la  pretty 


clearly  Identified  by  writing  made  by  Gio- 
vanni himself.  It  does  not  appear  to  have 
consisted  of  an  entire  interest,  but  of  an 
undivided  interest.  In  the  prdperty.  From 
the  rente  of  this,  and  from  the  dividends 
of  the  partnership  business,  other  trusts 
funds.  In  money,  came  into  the  bands  ol 
the  trustee  from  month  to  mouth.  By  his 
own  letters  he  gives  proof  of  Its  accumnla- 
tlon.andof  the  fact  tbat  he  had  not  Invest- 
ed It,  but  had  It  readyfor  delivery  on  call. 
In  view  of  bis  sourcea  of  Income,  and  ol 
tbe  investments!  be  bad  made, It  in  ditncnlt 
to  account  for  the  large  fund  found  secret* 
ed  In  coin  about  his  premises,  and  by  bim 
kept  sacred  and  separate  from  the  other 
funds  which  be  had  deposited  In  bank, 
upon  the  theory othertiian  timtlt  was  the 
property  of  his  brother.  We  do  not  say 
that  the  fact  was  established  by  the 
proof,  but  It  makea  a  atrong  prima  Aeie 
case,— so  strong,  at  least,  aa  tbat  we  think 
the  court  ought  not  to  have  granted  tbe 
nonsuit,  on  the  ground  of  want  of  evi- 
dence at  that  stage  of  the  trial,  but  that 
It  should  have  proceeded,  upon  a  farther 
inquiry,  and  an  accounting;  or,  at  least, 
to  a  finding  of  the  facts  In  tbe  premises. 

6.  Tbe  action,  as  against  tbe  defendant 
upon  whose  motion  tbls  nonsuit  wot* 
granted.  Is  one  wholly  In  relation  to  trust 
property,  and  for  the  enforcement  of  the 
trust.  The  trust,  If  there  was  (me.  was 
created  tiefore  the  adoption  of  the  Codes. 
It  was  au  express  trust,  within  the  mean- 
ing of  section  6  of  tbe  practice  act,  and  re- 
lated entirely  to  personal  property.  Tbe 
provlstons  of  tbe  Code  bave  not  changed 
the  character  of  the  trust.  Civil  Code, 
221ft-22:!4.  Having  been  eetabllshed  In  re- 
lation to  personal  property,  it  did  not 
neeJ  to  be  created  In  writing,  but  cuuld 
be  proved  by  parol.  Sllvey  v.  Hodgdon,52 
Cal.  863;  Zuck  v.  Gulp,  69  Cal.  142.  Under 
the  code  It  could  be  created,  and  was  con- 
tinned,  by  the  acts  of  the  parties,  as  Rhown 
by  the  allegations  of  the  compltilnt  nnd 
the  evidence  so  far  addured.  Id.  §§  221U- 
3222.  If  now.  It  affects  any  real  estate,  as 
at  present  it  appears  to  do.  It  baa  been 
made  todoso  because  of  theactof  the  trus- 
tee, and  by  operation  of  law,  under  sec- 
tions 852  and  868,  Id.,  but  this  does  not 
change  Its  character  of  express  trust.  A 
resnlting  trust,  undersectIon853.  may  still 
be  an  express  trust.  It  was  not  alone  an 
express,  but  a  continuing,  trust,  and  tbe 
statute  of  limitations  would  nut  run 
against  theceatui  Qoe  trust,  until  repudia^ 
tiott  by  the  trustee,  brought  home  to  tbe 
knowledge  of  the  beneficiary.  Ord  v,  De 
la  Guerra.  18  Cal.  67 ;  Schroeder  v.  .Tahns,  27 
Cal.  280;  Hearst  v.  Pujol,  44  Cal.  280; 
Janea  v.  Throckmorton,  5?  Cal.  368;  Zuck 
V.  Culp,  supra  ;  Speldel  v.  Henrtcl,  120  U.  S, 
386,  7  Sup.  Ct.  Rep.  610.  So  tar  as  the  evi- 
dence now  shows,  no  repudiation  of  this 
trust  occurred  until  demand  by  this  plain- 
tiff upon  this  defendant,  shorUy  before  the 
commencement  of  this  action,  at  least 
none  that  was  broagbthometo  the  notice 
of  the  beneficiary. 

6.  The  defendant  Margaret  Caraffa  Is 
the  survivor  of  a  marital  community,  the 
deceased  member  of  which  was  the  origin- 
al alleged  trustee.  As  such,  upon  his 
death,  tbe  alleged  trust  property  came  by 
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operation  of  law  into  her  possession, 
cbar;;^  with  the  same  truet  to  which  it 
waa  subject  In  the  hands  of  her  husband. 
Upon  her  appointment  as  admlnlHtratrix 
of  bis  estate  she,  aa  such,  Inventoried  and 
returned  the  property  as  property  of  the 
estate  of  her  deceased  huahand.  It  was, 
tfaer^ore,  not  only  proper  but  necessary 
to  make  her  a  defendant,,ln  her  represent- 
ative capacity.  In  any  proceeding  brought 
to  determine  the  question  of  trust.  If,  aa 
she  claims,  there  was  no  trust,  and  the 
property  was  properly  returned  as  a  part 
of  decedent's  estate,  then,  Inoamuch  aa  tats 
entire  estate,  as  seems  tu  be  the  case,  was 
cummnnlty  property,  of  which  she  in  her 
personal  capacity  is  the  owner  of  one-half, 
subject  only  to  administration,  ahe  would 
seem  to  have  such  a  personal  Interest  In 
the  result  of  the  action  as  to  make  it  at 
least  proper,  If  not  necessary,  to  make  her 
a  defendant  In  her  personal  as  well  as  In 
her  representative  capacity.  We  think 
she  waa  properly  made  delradant  In  both 
capacities. 

7.  lu  the  statement  ol  the  pounds  of 
motion  for  nonsuit,  it  was  conceded  that 
a  trust  can  be  created  by  operation  of 
law.  We  have  already  cited  both  statute 
law,  and  Judicial  decisions,  showing  that 
such  a  trust,  as  that  declared  upon  in  this 
case,  may  be  created  otherwise  than  by 
deed  or  writing,  and  proved  by  parol,  and 
do  not  need  to  consider,  the  question  fur- 
ther. In  tlie  case  made  we  do  not  think  it 
material,  but  it  may  become  so  ou  a  new 
trial,  and,  for  that  reason,  we  notice  one 
other  point  made  by  appeUant.  We  chink 
the  court  erred  In  ruling  out  the  evidence 
offered  on  the  question  as  to  whether  or 
not  other  members  of  the  Caraffa  family 
came  to  this  country-  after  the  death  of 
Bomenlco.  On  the  question  of  laches,  and 
the  statute  of  limitations,  it  might  become 
important  to  show,  as  was  proposed  to 
be  done,  that  Giovanni  was  the  only  per- 
son in  this  country,  (other  than  public 
officers  who  bad  no  knowledge  of  the 
facts,)  entitled  to  administer  upon  the  es- 
tate of  his  brother,  the  cestui  que  trast. 
Judgment  and  order  reversed*  and  the 
cause  remanded  for  new  trial. 

I  concur:  Paterson,  J. 

Beatt Y,  G.  J.  I  concur  In  the  j  udgment. 
In  view  of  what  the  evidmce  tended  to 
prove,  a  nraiSDlt  was  Improper. 

(16  Colo.  12B)  " 

Plktte  V.  Pleyte. 

(Supreme  Ccmt  of  Colorado.  Nov.  7,  1890.) 

Aliuost  on  Appeal. 
When  the  wife  is  involved  in  a  suit  against 
her  husband  for  divorre,  either  a.s  plaintiff  or  de- 
fendant, she  should  be  allowed  alimony  and  suit 
mon^  out  of  the  husband's  estate  or  earnings,  so 
as  to  place  her  upon  an  equality  with  him  in  the 
UtiiratiOQ  until  the  same  is  finally  determined; 
and  these  alJowancca  may  be  extended  to  the 
pendency  of  the  cause  on  appeal  or  error,  when- 
ever it  is  made  to  appear  to  the  appellate  court 
that  the  review  is  prosecuted  in  good  faith,  and 
tliat  error  has  probably  been  committed  to  her 
prejudice.  Such  relief,  however,  will  not  be. 
granted,  except  upon  a  showing  that  the  wife  is 
destitate,  in  whole  or  in  part,  of  the  means  nec- 


essary to  maintain  herself  and  can^  on  the  liti- 
gation and  that  the  husband  is  able  to  supply  the 
same. 

{SyUfOnta  bv  the  Owui.) 

Error  to  district  court,  Arapahoe  coun- 
ty. 

On  motion  to  dismiss  petition  for  ali- 
mony and  suit  money. 

SuiUva.li  &  M&y  and  Cos  &  Freemaa,  for 
plaintiff  in  error.  P&ttersou  &  Titotnaa, 
for  defendant  In  error. 

Eliiott.  J.  The  plaintiff  In  error,  haT- 
Ing  been  defeated  In  ber  action  for  divorce 
in  the  court  below,  brings  the  record  to 
this  court  by  writ  of  error,  and  asks,  up- 
oh  petition  and  afBavits,  that  defendant 
in  error  be  required  to  provide  her  with 
means  to  prosecute  her  suit,  aud  for  ali- 
mony while  the  same  Is  pending  In  this 
court.  Defendant's  counsel  deny  tbejuris- 
diction  otthls  court  to  grant  such  relief. 
The  practice  In  appellate  courts  In  respect 
to  applications  of  this  kind  is  by  no  means 
uniform.  By  section  1098,  Gen.  St.,  tlie 
jurisdiction  to  grantallmonypendenSe  lite 
is  expressly  conferred  upon  district 
courts,  but  counsel  fees  and  suit  money 
are  not  specified ;  nevertheless  such  allow- 
ances hare  also  been  sustained  by  this 
court.  Hence,  the  Jurisdiction  does'nut 
depend  upon  statute.  Daniels  v.  Daniels, 
9  Colo.  133, 10  Pac.  Rep.  657.  In  support 
of  Its  appellate  Jurisdiction,  and  for  the 
purpose  of  making  such  Jurindictlon  etfet-t- 
ive,  this  court  has  expressed  liberal  views. 
In  Wheeler  v.  Irrigation  Co.,  9  Colo.  250, 
II  Pac.  Bep.  108.  It  Is  said:  "One  of  the 
inherent  powers  of  an  appellate  court  is 
the  right  to  make  use  of  all  writs  known 
to  the  common  law,  and.  If  necessary,  to 
Invent  new  writs  or  proceedings.  In  order 
to  suitably  exercise  the  Jurisdiction  con- 
ferred." In  Friend  v.  Friend,  05  Wis.  413, 
27  N.  W.  Rep.  84,  the  language  of  Chief  Jus- 
tice Dixon  Is  approved  as  follows:  "The 
granting  of  temporary  alimony  and  suit 
money,  to  enable  a  wife  to  prosecute  hef 
appeal,  is  not  a  matter  of  course  In  tbls 
court,  and,  when  application  Is  made,  we 
think  we  must  look  Into  the  record  so  far 
as  to  determine  whether  the  appeal  is  ob- 
viously without  merits,  and.  If  it  is,  then 
the  motion  will  be  denied.  Injury  and  a 
meritorious  cause  of  action  most  appear. " 
The  reasonable  rule  would  seem  to  be  that 
when  the  wife  Is  Involved  in  a  suit  against 
her  husband  for  divorce,  either  as  plaintiff 
or  defendant,  she  should  be  allowed  ali- 
mony and  suit  money  out  of  tlie  hus- 
band's estate  or  earnings,  so  as  to  place 
her  upon  an  equality  with  him  in  the  liti- 
gation until  the  same  Is  finully  deter- 
mined; and  these  allowances  may  beex- 
tendefi  to  the  pendency  of  the  cause  on  ap- 
peal or  error,  whenever  It  is  made  to  ap- 
pear to  the  appellate  court  that  there- 
view  Is  prosecuted  In  good  faith,  and  that 
error  has  probably  been  committed  to  her 
prejudice.  Such  relief,  however,  will  not 
be  granted,  except  upon  a  showing  that 
the  wife  Is  destitute,  in  whole  or  in  part, 
of  the  means  necessary  to  maintain  herself 
and  parry  on  the  MtlgHtlon.  and  that  the 
husband  Is  able  to  supply  the  same.  Tills 
doctrine  Is  familiar,  and  It  Is  unnecessary 
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to  enter  Into  a  consideration  of  the  rea- 
sons upon  ^'hich  it  is  founded.  2  Blah. 
Mar.  &  Dlv.  (6th  Ed.)  §  393;  Daniels  v. 
Daniels,  supra;  Qoldsmitb  v.  Qoldsmlth.C 
Mich.  285;  Laker.  Lake.  16  Nev.  864,  af- 
flrmed.  17  Ner.  280.  For  the  purposes  of 
the  relief  souKht  by  the  petition  before  us, 
there  is  no  substantial  dlstlnctton  between 
a  case  brought  here  on  appeal  and  one 
brouKht  by  writ  of  error  under  such  ulr- 
cumstaocesas  would  Justify  a  snperaedeas. 
We  are  not  disposed  toencoura^  applica- 
tions of  this  kind.  The  application  must 
Bho«r  merits  and  probable  legal  Injury,  or 
It  will  be  denied.  The  motion  to  dismiss 
petition  lor  alimony,  etc.,  la  denied.  But 
defendant  in  error  will  be  allowed  to  an- 
swer and  file  counter-affidavits  before  the 
merits  of  the  application  are  considered. 
Motion  denied. 


(U  Colo.  410 

Sqdibks  t.  Kino. 
(.Supreme  Ctmrt  ef  Colorado.  Sept  12,  1890.) 

BBOKBBfr-COHKISfllOIIB—BltUOH  OT  C!oi)TIU.OT. 

Defendant  wrote  to  plaintiff  offering  liim 
a  certain  commission  for  securing  him  a  loan  at 
a  named  rate.  Plaintiff  secured  the  money,  bat 
whea  defendant  was  informed  that  it  was  ready 
for  htm  be  deolioed  to  receive  it,  gi-ring  as  bis 
reasons  that  the  rate  of  interest  was  not  satisfac- 
tory; that  he  oould  not  invest  the  money  at  once' 
and  that  he  had  concluded  that  he  did  not  want 
it.  Held,  that  aright  of  actionthereupoaaccnied 
to  plaintiff  to  recover  the  stipulated  commission. 

Commlsslonera*  decision.  Appeal  from 
Arapahoe  county  court. 

C.  A.  Allen,  Benedict  &  Pbelpa,  and  C. 
A.  Lott,  for  appellant.  8.  B.  Ballard  and 
C.  P.  Butler,  for  appellee. 

BicHMOND,  C.  On  July  6, 1886,  appellant, 
who  was  defendant  below,  executed  and 
delivered  to  appellee  the  following  agree- 
ment :  "  Villa  Grove,  J  uly  6. 1886.  John  C. 
King,  Colorado— Dear  Sir:  If  you  will 
procure  a  loan  tor  me  of  96,500  at  8  per 
cent,  interest.  Interest  payable  semi-an- 
nually, both  intereetand principal  payable 
In  Boston  In  gold  coin  of  present  standard 
weight  and  linen<%B.  for  five  years,  on  my 
680  acres  and  improvements,  I  agree  to 
furnish  a  clear  title  to  the  same  and  all 
mortgage  papers  free  of  expense,  and  pay 
you  a  commission  of  10  per  cent,  for  secur- 
ing the  loan.  [Signed]  Wm.  B.  Squires.  " 
In  pursuance  of  this  agreement,  appellee 
negotiated  the  loan,  and  had  the  sum 
mentioned  forwarded  to  a  Denver  lawyer 
for  the  purpose  of  complying  with  the  con- 
tract. The  attorney,  acting  forthelender, 
communicated  by  letter  to  appellant  the 
fact  that  he  had  received  the  money.  To 
thin  letter,  appellant  responded  as  fol- 
lows: "Villa  Grove,  July  17, 1886.  E.G. 
Wolcott,  Esq.— Dear  Sir:  Yours  of  the  9th 
la  received,  nnd  contents  noted.  I  have 
concluded  that  I  do  not  want  any  money 
at  the  rate  Mr.  King  wants  to  charge  me. 
I  have  other  reasons  for  not  wanting  it 
now.  I  could  not  Invest  It  for  the  next 
sixty  days,  and,  taking  all  In  all,  I  have 
concluded  I  do  not  want  It.  Please  send 
that  decree  to  my  address.  Villa  Grove, 
Colorado,  and  oblige  Wm.  B.  Squires."  It 
Is  needless  to  consider  the  possible  effect  of 
Inquiries  made  by  the  attorney  cuncem- 


Ing  the  title  and  certain  water-rights,  for 
the  letter  of  July  17th  rendered  appellee's 
right  of  action  complete.  This  letter  was 
written  but  11  dnys  subsequent  to  the 
date  of  the  contract.  It  contains  a  pfjal- 
tive  refusal  to  comply  therewith,  and  such 
refusal  is  predicated  upon  circumstances 
over  which  appellee  had  and  could  have 
no  control  whatever,  viz. :  First,  u  change 
of  mind  by  appeflant  as  to  the  rate  of  in- 
terest he  was  willing  to  pay ;  second,  a  dis- 
covery that  be  could  not  Invest  the  sum 
borrowed  within  sixty  days  from  the  time 
of  Its  receipt;  and  third,  a  resolve  on  his 
part  that,  "taking  all  in  all."  he  did  not 
want  the  money.  The  Judgment  of  the 
court  below  In  favor  of  appellee  should 
therefore  be  affirmed. 

Beed  and  Bibsbll,  CO.,  concur. 

Pes  Gcriah.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  Is 
affirmed. 


(IS  Or.  6U) 

McQdaid  v.  Portland  &  V.  R.  Co. 

{Stvpreme  Court  of  Oregon.  Nov.  10, 1890.) 

Rbpobtbb's  Shobt-Haito  Notes— Bill  of  Excep- 
tions— Rrvibw. 

1.  The  short-hand  notes  of  the  circuit  court 
reporter,  appointed  under  the  act  ^approved  Feb- 
ruary 25, 1S89,  (Sess.  Acts  liiljQ,  pp.  1^144.)  when 
tranacribed,  certified,  and  filed  YiVSa.  the  clerk,  as 
in  the  act  provided,  oo  not  take  the  plaf»of  a  bill 
of  exceptions,  nor  can  the  sapreme  court  review 
a  question  of  fact  in  an  action  at  law  on  said 
notes. 

2.  The  ruling  of  the  trial  court  In  refusing  a 
new  trial  presente  no  gneatiim  tat  review  on  ap- 
peal. 

{SyUahux  by  the  Court.) 

Apoeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattucr,  Judge. 

There  Is  no  bill  of  excerption  In  this  rec- 
ord, and  yet  the  only  question  which  the 
appellant  aeeks  to  make  on  the  appeal 
arisea  out  of  the  effect  of  certain  state- 
meuta  made  by  the  plaintiff  when  on  the 
stand  as  a  witness  In  his  own  behalf.  On 
his  cross-examination,  defendant's  coun- 
sel auked  him  to  estimate  the  amount  of 
his  damages,  and  the  reporter  certifies 
that  he  answered  $1,000.  The  Jnry  gave 
a  verdict  for  $1,495.  The  defendant  lu  due 
time  moved  to  set  it  aside,  and  to  grant 
a  new  trial,  which  was  refused,  and  this 
is  the  only  assignment  of  error. 

C.  B.  Bellinger,  tor  appellant.  E.  O. 
Doud,  for  respondent. 

Strahan,  G.  J.,  {after  stating  the  facts  as 
above.)  There  being  no  bill  of  exceptions 
in  this  case,  the  appellant  relies  upon  the 
certlficateof  the  official  reporter.  On  Feb- 
ruary 25, 1889,  an  act  entitled  "An  act  au- 
thorizing the  appointment  of  ofUclal  re- 
porters In  the  circuit  courts,  and  prescrib- 
ing theirdutiee  and  fixing  their  compensa- 
tion," was  approved.  Sees.  Acts  18ii9,  pp. 
142-144.  Under  section  2  of  that  act.  the 
reporter,  when  a  full  report  Is  ordered, 
"shall  cause  accurate  Bhort*hand  notes  of 
the  oral  testimony  or  other  proceedings 
to  be  taken."  Section  3  provides  for  the 
reporter'sconipensatlon.  Section 4,  among 
other  things,  makes  it  the  duty  of  the  re- 
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porter  when  short-hand  notes  have  been 
taken  In  any  caae,  as  In  the  act  provided, 
If  the  court  or  either  party  requests  a 
transcript  of  the  notes,  to  cause  a  full,  ac- 
carate.  type-written  transcript  f>f  the  tes- 
tlniMDy,  or  other  proceedings,  which 
Bhonid  be  certified  and  filed  with  the  clerk, 
for  the  use  of  thecourt  orpartles.  Section 
5  provides,  in  e&ect,  that  said  report  and 
proceedings,  when  transcribed  and  certi- 
fied as  correct,  may  thereafter  be  read  In 
evidence  as  the  deposltiou  of  a  witness  In 
the  cases  mentioned  in  section  829,  Hill's 
Code. 

Tbeso  are  the  main  features  of  the  act 
on  thft  subject  presented  by  appellant's 
counsel,  and  we  fail  to  discover  anything 
In  it  that  gives  the  reporter's  notes  the 
effect,  or  makes  them  perform  the  office,  of 
a  bill  uf  exceptions.  No  doubt,  the  object 
of  the  act  was  to  enable  the  parties  to 
pot  Id  available  form  the  proceedings  at 
the  trial,  to  enable  them  to  make  an  ac- 
curate bill  of  exceptions,  but  it  was  never 
designed  to  thus  make  a  substitute  for 
that  part  of  the  record.  If  said  notes 
could  be  so  used,  the  transcript  before  us 
would  be  unavailable  for  another  reason. 
It  only  purports  to  contain  the  plaintiff's 
rro88-examinatIon, — not  all  of  bis  evi- 
dence,—and  it  dues  not  purport  to  con- 
tain all  the  evidence  given  upon  the  trial. 

We  may  add  that,  if  the  question  which 
counsel  tor  appellant  seeks  to  make  were 
before  us,  we  could  nut,  in  the  absence  of 
controlling  authority,  give  to  the  evi- 
dence of  a  party  when  on  the  stand  as  a 
witness  the  effect  of  an  estoppel  by  record. 
He  occupies,  in  a  civil  case,  the  same  situ- 
ation of  any  witness,  affeited  by  like  mo- 
tives and  interest.  The  effect  of  his  evi- 
dence and  his  credibility  are  for  the  jury, 
and  It  would  be  going  too  Tarforthe  court 
to  declare,  as  a  matter  of  law,  that  he  is 
bound  or  estopped  by  every  statement  he 
makes.  Tlie  verdict  of  the  Jury  maj  have 
been  excessive.  If  so,  the  court  belo^had 
power  to  correct  it  by  granting  a  new 
trial.  That  discretion  is  vested  by  law  in 
the  trial  court,  with  which  this  court  has 
never  interfered.  It  presents  no  question 
for  this  court  to  review  on  this  appeal. 
"We  find  no  error  in  the  record,  and  the 
Judgment  appealed  from  must  beafilrmed. 

(19  Or.  6») 

MlLT.BR  V.  BaTLET. 

{Supreme  Court  etf  Oregon.  Nov.  8,  1800.) 

DiflsoLDTioN  OP  Partnership— AoREBMEST  to  Pat 
Debts — CoMPOsiTioy  with  Creditors. 

1.  If,  upon  the  dissolution  of  a  partnership. 
It  is  OKreedT  that  the  partner  oontlnulng  the  busi- 
ness shall  pay  the  debts,  such  sgreement  Is 
broken  by  more  non-payment,  and  the  outgoiDg 
partner  can  maintain  a  suit  for  the  breach,  with- 
out having  paid  anythinff  himself.  And,  if  a 
olaoae  be  added  to  save  harmless,  the  former  is 
not  merged  In  the  latter,  and  the  obligee  can  rest 
upon  either. 

3.  When,  by  the  terms  of  a  dissolution  agree- 
ment between  a.  &  M.,  the  latter  retired  from 
the  firm,  and  B.  was  to  pay  the  outstanding  debts 
and  llalnlities  of  the  firia,  and  made  a  oomposi- 
ttoB  agreement  with  the  firm's  creditors,  where- 
by he  was  to  p»'  50  per  cent,  of  the  firm's  debts, 
upon  payment  of  which  B.  was  to  be  discharged, 
but  not  M.,  and  B.  complied  with  the  composition 
agreement,  and  thereupon  went  to  the  principal 
creditor  of  the  firm,  and  asked  him  to  sue  B.  & 


M.,  and  collect  his  money  from  M.,  and,  upon 
the  action  being  brought^  ne  made  no  defense, 
and  did  not  acquaint  M.  of  the  composition  agree- 
ment, or  its  terms,  nor  plead  it  himself  as  a  de- 
fense, but  made  default,  and  M.  paid  a  large  sum 
of  the  partnership  debts  of  B.  &  M.,  li.eld  that, 
when  saed  for  failing  to  comply  with  the  disso- 
lution agreement,  B.  was  estopped  from  relying 
upon  the  supposed  release  created  by  the  compo- 
sition agreement,  and  the  court  declined  tudecide 
whether  such  release  existed  or  not, 
{SylUams  by  the  Court.) 

Appeal  from  district  court,  Multnomah 
county;  E.  D.  IShattlck,  Judge. 

The  aubatflnce  of  the  complaint  la  that, 
on  September  7. 1885,  plaintiff  and  defend- 
ant were  partners  in  a  general  retail  gro- 
cery business  In  Portland,  Or.,  under  the 
firm  name  of  Bailey  &  Miller;  that  on  that 
day  they  were  indebted  to  divers  persons, 
and,  among  others,  to  Wadhams  &  Elliott 
in  about  the  sum  ol  fl,500,  about  one- 
half  of  which  was  secured  by  note,  and  re- 
mainder an  open  account;  that  on  that 
day  plaintiff  and  defendant  dissolved  said 
partnership,  and,  by  an  agreement  then 
entered  Into  for  a  valuable  consideration, 
the  defendant,  Bailey,  agreed  to  pay  and 
satisfy  in  full  all  debts  then  existing 
against  said  firm  of  Bailey  &  Miller,  and 
all  sums  of  money  which  were  due  or  ow- 
ing by  said  partnership,  (except  a  debt 
due  Polger  &  Co..)  including  said  fl.ROO 
due  Wadhams  &  Elliott.  And  said  defend- 
ant further  agreed  that  he  would  at  all 
times  save  and  keep  Harmless  and  indem- 
nify plaintiff  against  all  and  every  person 
whatsoever  to  which  said  Bailey  &  Miller, 
or  either  of  them,  were  Indebted  in  rela- 
tion to  said  partnership,  and  of  and  from 
all  charges,  actions,  costs,  damages,  exe- 
cutions, iudgnientH,and  demands  whatso- 
ever, that  might  at  anytime  arise  against 
said  plaintiff,  by  reason  of  any.  matter  or 
thing  respecting  or  relating  to  said  part- 
nership, Including  all  or  any  claims  that 
might  arise  against  the  plaintiff,  or  for 
which  he  might  become  liable,  on  account 
of  said  debt  due  the  said  firm  of  Wadhams 
&  Elliott.  It  is  then  alleged  that  defend- 
ant failed  and  neglected  to  keep  said  agree- 
ment as  to  said  debt  due  Wadhams  &  El- 
liott, or  to  pay  same,  and  that,  on  Au- 
gust 19, 1889,  William  Wadhams,  to  whom 
Wadhams  &  Elliott  had  assigned  their 
claim  against  Bailey  &  Killer,  commenced 
an  action  against  Bailey  &  Miller  for 
$1,162.90.  then  due  on  the  promissory  notes 
held  by  them  against  Bailey  &  Miller,  and 
threatened  to  commence  on  action  to  re- 
cover the  amount  due  on  account;  that 
defendant  failed  to  pay  said  claims,  or  to 
secure  the  withdrawal  of  said  action,  and 
that  for  his  own  protection  the  plaintiff 
was  compelled  to  pay,  and  did  pay.  to 
said  Wadhams,  on  the  24th  day  of  Septem- 
ber, 1889,  the  sum  of  91,006.47;  and  that 
defendant  falls  and  refuses  to  pay  same, 
etc.  The  defendant's  answer  admits  the 
agreement  made  on  the  dissolution  of  the 
firm  of  Bailey  &  Miller,  and  denies  sub- 
stantially all  of  the  other  material  all^a- 
tlons  ol  the  complaint.  The  answer  then 
alleges  that,  on  the  24th  ofNovember.  1885, 
defendant  fully  satisfied,  paid,  and  dis- 
charged all  claims  and  debts  owing,  due, 
or  to  become  due,  from  or  on  account  of 
the  firm  of  Bailey  &  Miller  to  the  firm  of 
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Wadhame  &  Elliott,  and  to  other  credit- 
ors of  the  said  Bailey  &  Miller,  menUoDed 
In  a  eertain  writlntr  as  foUowB : 

''This  agreement, made  and  entered  Into 
tWs  24th  day  of  November.  A.  D.  l8R5,  be- 
tween UB,  the  creditors  nt  J.  W.  Bailey, 
witDeuseth :  That  whereas,  the  said  J.  W. 
BaSley  does  Justly  owe  ua,  and  la  Indebted 
to  us,  bis  several  creditors,  In  the  several 
amounts  set  opposite  our  respective 
names,  but,  by  reason  oMosses  and  dlsap- 
polatments  In  business,  he  Is  unable  to 

f>ay  and  satls^  us  of  our  (uU  debts  and 
nstvlalmsand  demands:  Now, therefore, 
we,  the  sold  creditors,  have  resolved  and 
agreed,  and  by  this  agreement  do  resolve 
and  agree,  to  undergo  a  certain  loss,  and 
to  accept  o(  fifty  cents  for  every  dollar  ow- 
Inic  by  the  said  J.  W.  Bailey  to  as,  the  sev- 
eral and  reapectiTe  creditors,  to  l>e  paid  In 
full  satlHfactlon  and  discharge  of  our  sev- 
eral and  respective  debts,  as  follows,  to- 
wit:  One-third  ol  said  Indebtedness  we 
agree  to  take  In  notes  of  Horace  Ramsdell, 
dated  of  this  date,  payable  on  or  before  18 
months  from  date  to  each  of  us  pro  ruta, 
without  Interest,  and  the  balance  of  the 
fifty  cents  aforesaid,  or  one-sixth  of  onr 
respective  claims,  we  agree  to  take  In 
notes  of  J.  W.  Bailey,  dated  of  this  date, 
payaole  on  or  before  two  years  after  date 
to,each  of  us  pro  rata,  with  Interest  after 
one  year,  at  the  rate  of  eight  per  cent,  per 
annum.  And  it  Is  hereby  further  agreed 
that  neither  wPt  the  said  several  and  re- 
spective creditors,  or  any  of  as,  nor  the 
executors,  administrators,  partners,  or  as- 
signs of  us,  or  either  of  us,  shall  or  will, 
at  any  time  or  times  hereafter,  sue,  arrest, 
attach,  or  prosecqte  the  said  J.  W.  Bailey, 
or  his  property  and  chattels,  for  any  debt 
or  thing  now  due  to  us,  or  any  of  us,  his 
respective  creditors  aforesaid,  so  as  the 
said  J.  W.  Bailey,  his  executors  or  admin- 
istrators, do  well  and  truly  pay  unto  na 
his  said  notes.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  the 
amount  of  our  several  claims  opposite  our 
respective  names,  the  day  and  year  first 
above  written.  This  Is  to  be  construed 
as  Id  no  manner  releasing  Edwin  Miller 
from  his  liability  to  na  on  said  indebted- 
ness. 

"Wadhams  &  Ei.LiOTT,  $1,526.38." 

Then  follow  the  signatures  of  a  large 
number  of  Bailey  &  Miller'screditore,  with 
the  amount  due  each  firm  set  opposite. 

It  Is  alleged  that  the  sum  of  ¥1,526.88.  set 
opposite  the  name  of  Wadhams  &  Elliott, 
was  the  amount  due  said  firm  by  Bailey 
&  Miller,  and  the  identical  claim  a  portion 
of  which  plaintiff  alleges  he  paid  on  the 
24th  of  September,  1889;  that  in  compli- 
ance with  said  contract  the  defendant  de- 
livered his  note  for  one-sixth  the  amount 
due  Wadhams  &  Elliott,  and  has  since 
paid  the  same,  and  has  performed  every 
part  of  said  contract  by  him  to  be  done; 
that  Bamsdell,  In  compliance  with  said 
contract,  executed  and  delivered  his  note 
to  Wadhams  &  Elliott  for  one-third  of 
said  sum.  The  answer  further  alleges 
that  Bailey  paid  his  note  to  Wadhams  & 
Elliott  on  the  5th  day  of  October.  1889; 
that  Wadhams  &  Elliott  knew  of  the  re- 
tirement of  said  Miller,  and  the  agreement 
of  defendant  to  pay  them  their  claim ;  and 


that  they  thereafter  settled  said  claim 
with  said  Bailey,  and  for  a  new  and  val- 
uable consideration  extended  the  time  of 
payment  ol  the  same.  The  reply  denies 
the  new  matter  In  the  answer,  and  then 
alleges  that  by  composition  agreement  set 
out  Miller  was  not  released.  It  is  also  al- 
leged that,  at  the  time  of  Miller's  payment 
to  Wadhams,  Bailey  bad  not  paid  bin 
note.  It  Is  then  alleged  that  Bailey 
prompted  and  instigated  Wadhams  tasue 
Miller  &  Bailey  on  the  partnership  debt, 
which  la  relied  upon  as  an  estoppel.  The 
plaintiff  proceeded  with  his  evidence^ 
which  tended  to  prove  the  material  facts 
stated  In  the  complaint,  at  the  conclusioQ 
of  which,  on  motion  of  defendant's  coun- 
sel, the  coui't  nonsuited  the  plaintiff,  for 
the  reason  he  had  failed  to  prove  a  case 
satficient  to  be  submitted  to  a  Jury.  It 
may  be  proper  to  add  that  the  witness. 
Wadhams,  was  allowed  to  state,  on  crosa- 
examluation,  all  facts  in  relation  to  said 
composition  agreement,  and  what  Bailey 
did  under  It.  Ail  the  evidence  is  In  the  biU 
of  exceptions.  The  remaining  facts  ap- 
pear in  the  opinion. 

A.  L.  Fritmr,  for  appellant.  F.  A,  E, 
Starr,  tor  respondent. 

Straha^,  C.  J.,  (after  statiog  the  facts 
as  above.)  In  addition  to  the  facts  al- 
ready narrated,  it  appears  from  the  evi- 
dence that  the  defendant,  Bailey,  sent  an 
attorney  to  Wadhams,  who  informed  him 
that,  by  their  suing  Miller,  he  could  col- 
lect the  amount  due  from  Bailey  ft  Miller, 
and  shortly  afterwards  the  defendant 
himself  called  on  Wadhams,  and  prompt- 
ed him  to  sue  Bailey  ft  Miller,  and  at  the 
time  said  to  Wadhams  that  there  was  & 
Judgment  to  be  entered  up  against  him  In 
favor  of  Miller,  or  Miller's  wife,  and  he 
would  rather  that  Wadhams  should  have 
it  as  the  balance  of  his  claim  against  Bail- 
ey &  Miller  than  that  Miller  should  get  it. 

Bef^be  proceeding  to  consider  the  rule  of 
the  court  in  ordering  a  nonsuit.  It  is  prop- 
er to  ascertain  some  of  the  duties  which 
Bailey  owed  Miller,  by  virtue  of  the  terms 
of  the  agreement  of  dissolution.  By  that 
agreement  he  was  to  nay  all  debts  of  every 
kind  then  due  by  Bailey  &  Miller,  with 
one  exception,  and  at  all  times  thereafter 
to  save,  keep  harmless,  and  indemnify  Mil- 
ler against  all  and  every  person  whomso- 
ever to  whom  Bailey  &  Miller  were  Indebt- 
ed in  relation  to  said  partnership,  (except 
one  claim,)  and  of  and  from  all  chargee, 
actions,  damages,  costs,  etc.,  whatsoever, 
and  what  has  heretofore,  or  shall  at  any 
time  hereafter,  arise  and  come  against 
said  Miller  for,  or  by  reason  of,  any  mat- 
ter or  thing  respecting  or  relating  to  said 
partnership.  If  the  contract  be  to  pay 
the  debts,  it  is  broken  by  mere  non-pay- 
ment, and  the  outgoing  partner  can  main- 
tain a  suit  without  huving  paid  anything 
himself.  This  is  like  a  contract  of  Indem- 
nity, for  it  is  afilrmative.  is  the  cove- 
nant to  pay  the  debts,  and  save  harmless. 
Here  are  two  stipulations,  one  to  pay, 
and  one  to  save  harmless  or  indemnify, 
and  the  former  is  not  merged  In  the  latter, 
and  the  obligee  can  rest  upon  either.  And 
the  covenant  to  pay  Is  broken  by  non- 
payment, and  a  suit  lies,  though  the  ob- 
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Hgee  has  not  actnaHy  paid.  2  Bates, 
Partn.  S  039-  Bailey,  then,  beinfc  bound 
by  the  terniB  of  the  dissolution  agre«*roent 
topay  tbeWadhamsdebt.andtoholfl  Mill- 
er narmles8»  eould  not  relieve  himBell  by 
making  a  compodtlon  agreement  with 
Wadhama,  inclurllnK  other  creditors,  and 
keep  the  terms  secret.  It  that  agreement 
operated  to  discharice  both  Miliar  and 
Bailey  from  their  liability  to  Wadhama. 
Bailey  was  bound,  especially  when  he  and 
Miller  were  sued  for  the  same  debt  by  Wad- 
hams,  to  make  known  to  Miller  the  terms 
of  the  agreement,  so  as  to  enable  Miller  to 

glead  It  as  a  driense  to  the  action.  This 
alley  neglected  to  do.  Not  only  bo.  but, 
contrary  to  his  agreement  with  Miller,  he 
prompted  and  Instigated  Wadhams  to  sue 
Miller,  tor  the  express  purpose  of  compel- 
ling Miller  to  pay  the  debt  wbicb  Bailey 
had  covenanted  to  pay,  and  to  Indemnity 
Miller  against.  Bailey  did  not  even  plead 
the  agreement  In  his  own  defense  when 
Jointly  sued  with  Miller,  but  allowed  that 
action  to  go  by  defunlt  as  to  him.  Under 
these  drcomstances,  wedo  not  consider  or 
decide  whether  the  composition  agree- 
ment dlschai^ed  Wadhams'  claim  against 
Miller  or  not.  Bailey  would  not  plead 
that  discharge  against  Wadhams  when  he 
had  the  opportunity,  and  when  It  was  his 
duty  to  have  done  so,  and  he  shall  not 
now  rely  upon  It  for  the  purpoeeot  defeat- 
ing Miller's  claim.  The  circnmstaneee  es- 
top him.  This  view  of  the  case  requires  a 
reversal  of  the  Judgment  of  the  court  be- 
low, and  that  the  cause  be  remanded  fora 
new  trial,  on  principles  not  Inconsistent 
with  this  opinion. 


n9  Or.  5S8) 


Cabtbr  v.  Monasteb. 


(Supreme  Court     Oregon.  Nov.  10, 1800.) 
Amui  PsoH  Jusnos  Codkt — Fiuho  numoam 

— 'TlMB. 

Section  SISB,  HHPs  Code,  rMttires  the 
truscrlpt  on  appeal  from  a  ]ostlceoi  the  peace 
to  be  Died  Id  toe  olrcait  court  on  or  before  the 
first  day  of  the  term  anxt  following  the  allow- 
ance oi  the  appeal.  This  reanirement  is  man- 
datoxy,  and  the  olrcait  oonrt  haa  no  aothority  to 
extond  or  enlarge  the  time. 
(Syliainu  by  the  Court.) 

Appeal  from  clreolt  eonrt.  Mnltnomab 

county;  G.  D.  Shattcck.i Judge. 

The  plaintiff  recovered  a  Judgment  before 
the  JuHtice  of  the  peace  of  North  Portland 
precinct  on  the  12th  day  of  December, 
18t<9.  Within  the  time  allowed  bylaw,  the 
defendant  served  a  notice  of  appeal  from 
the  Judgment,  gave  a  proper  undertaking, 
and  thejasl^ce  allowed  the  appeal  in  his 
docket.  Thereafter,  on  the  1st  day  of  Jan- 
nary,  1890,  of  the  circnit  court  of  Multno- 
mah county,  the  appellant  appeared  In 
court,  and  obtained  an  ex  parte  order  of 
said  corrt  allowing  the  appellant  10  days 
In  which  tu  file  the  transcript.  The  tran- 
script was  filed  within  the  lOdaysallowed 
by  the  court,  but  not  by  the  first  day  of 
the  term.  Thereafter,  the  respondent 
moved  to  dlsmlHs  the  appeal,  for  the  rea- 
son that  thetranscriptbad  not  been  filed  la 
the  appellate  court  within  the  time  al- 
lowed bylaw,  which  motion  was  allowed, 
and  The  appeal  dismissed.  The  appellant 
In  the  court  below  appeals. 


JohneoB  A IdJeman,  foT  appellant.  Jobn 

Dttchbum,  for  respondent. 

Strahan,  C.  J.,  (after  statinff  the  acta 
aa  above.)  But  a  single  question  Is  pre- 
sented by  this  appeal,  and  that  Is,  wheth- 
er or  not  the  circuit  court  had  power  to 
make  the  order  enlarging  the  time  for  fil- 
ing the  transci-lpt.  lllirs  Codp,  §  21 25,  pro- 
vides: "Onor  before  the  first  day  of  the 
term  of  the  circuit  court  next  following 
the  allowance  of  the  appeal,  the  appel- 
lant must  file  witb  the  clerk  of  such  elr^ 
cult  court  a  transeiipt  of  the  cause.  * 
The  requirement  is  Imperative,  and  a  com- 
pliance witb  the  statute  was  essential  to 
give  the  circnit  court  Jurisdiction  of  the 
cause.  No  doubt,  as  appears  from  the 
transcript,  the  appellant  was  hindered  in 
the  prosecution  of  the  appeal  by  circum- 
stances over  which  he  had  nocontrol.and, 
It  the  circuit  court  had  the  power.  Its  oi^ 
der  enlan^lng  the  Hme  was  proper; 
but  no  provision  of  the  statute  conferring 
such  power  has  been  brought  to  onr  no- 
tice, and  we  know  of  none.  1  Amer.  & 
Eng.  Enc.  Law,  621.  We  think  the  circuit 
court  did  not  err  In  dismissing  the  appeal, 
and  Its  Judgment  must  be  affirmed. 


(10  Mont  im 

Oa  rdnkr  V.  First  Nat.  Bank  op  Billings. 

(Supreme  Court  qf  MontaTui.   Oct  10,  1890.) 

FowBBS— RavooAnoK  ST  Drnkm—AmfiOAxiom  or 
Bank  DBFOsrrs. 

Where  ~one  borrows  money  of  a  bank  on 
certain  notfis,  and  agrees  to  deposit  moaey  from 
time  to  Ume  to  pay  them,  and  authorizes  the 
bank  to  apply  his  deposits  to  lite  disdiai^e  of  the 
notes  before  maturity.  If  It  so  desires,  the  anttior- 
Ity  tbus  given  is  a  naked  power,  not  eoupled 
with  an  interest,  which  oeased  at  the  depositor's 
death,  and  the  bank  has  no  authority,  after  no- 
tice of  his  death,  to  mate  such  an  applioaUw  of 
moneys  then  standing  to  his  credit. 

Appeal  from  dlsMct  conrt,Tellowstone 
county;  Oborok  R.  Mibborm,  Judge. 

The  case  was  tried  upon  an  agreed  state* 
ment  of  facts,  which,  with  the  admlssluns 
of  the  pleadings,  are  as  follows:  On  Au- 
gust 18.  1887,  J.  W.  Story  and  one  Jack- 
son mode  a  joint  note  to  respondent,  the 
bank,  for  $1,000.  and  also  a  note  with  one 
Severance  for  $1,200  to  tbe  bank,  each  at 
60  days.  That  on  these  notes  Htory  bor- 
rowed $2,200  from  the  bank.  That,  at 
tbe  time  of  the  loan.  Story  stated  to  the 
bank  that  he  would  send  to  them,  from 
time  to  time,  deposits  to  meet  tlie  notes, 
and  Instructed  the  bank  that  they  might 
apply  sncta  deposits  towards  the  payment 
of  the  notes,  and  that  such  deposits  might 
be  BO  applied  before  the  maturity  of  the 
notes,  it  the  bank  desired.  The  notes  drew 
Interest  at  l>j  percent,  per  month.  The 
deposits  drew  none.  Story  died  Septem- 
ber 12, 18S7,  and,  September  2Uth.  plaintiff 
became  tbe  administrator  of  his  estate. 
On  tbe  date  of  his  death,  September  12th, 
Story  bad  on  deposit  with  the  bank  $1,- 
161 .6S,  sent  to  the  bank  as  aforeuald,  and 
which  had  not  been  applied  by  the  tiank  to 
the  payment  of  the  notes.  That  prior  to 
September  17,  1887,  the  bank  bad  notice 
ut  Story's  death.  That  on  that  day  the 
cashier  of  the  bank,  on  a  check  signed  for 
Story  by  himself,  drew  said  money  so  on 


Digilized  by 


Google 


30 


PACIFIO  BEFOBTEB,  Vol.  26. 


(Mont. 


deposit,  and  applied  the  same  to  the  pay- 
ment of  the  aaid  notes,  and  this  before  the 
notes  were  duo.  On  October  14,  1887. 
plaintiff,  aa  administrator,  demanded  from 
the  bank  said  money,  which  was  refused. 
The  pleadings  In  the  case  were  flled  after 
the  noteH  became  due.  The  bank  baa 
never  presented  said  notes  for  allowance 
to  the  administrator.  The  plalntlfi,  ad- 
ministrator, sues  the  bank  for  91,161.68, 
the  amonnt  of  money  on  deposit  with  the 
bank  at  the  death  of  hla  Intestate.  The 
defendant  denies  the  indebtedness,  and  Its 
defense  is  Its  application  of  tlie  money  up- 
on the  notes,  in  pursuance  to  the  Instruc- 
tions of  the  deceased  in  his  life-time. 

M.  J.  LiddeU,  W.  A.  Burleigh,  and  Joba 
Tinkler,  for  appellant.  J.  Jf'.  Goddard,  for 
respondent. 

De  Witt,  J.,  (after  stating  the  fscts  ub 
above.)  In  the  ilfe-tlme  of  the  deceased, 
J.  W.  Story,  he  gave  the  bank  authority 
to  apply  his  deposits  to  the  payment  of 
the  notes,  and  before  maturity.lt  the  bank 
so  desired.  This  was  the  creation  of  an 
agency,  or  a  power  of  attorn^,  a  power 
which  was  never  exerclsetl  during  the  life 
of  Story,  or  prior  to  the  knowledge  of  the 
bank  of  Story's  death.  After  death,  and 
notice  to  the  bank  thereof,  the  power  was 
exercised,  or  the  agency  acted  upon,  and 
the  deposits  applied.  There  is  no  question 
of  consideration,  or  contract,  or  rights  of 
Innocent -purchasers  without  notice,  in- 
Tolved  In  the  construction  of  the  conduct 
of  the  bank  In  attempting  to  act  under 
this  agency  or  power.  Nor  was  the  power 
coupled  with  an  interest.  The  Interest, 
to  be  coupled  with  a  power  which  will 
cause  the  power  to  survive  the  death  of  its 
ip-antor,  must  be  an  Interest  or  title  In 
the  thing,  which  Interest  or  title  Is  con- 
veyed with  the  power,  and  not  left  to  be 
conveyed  afterwards,  with  the  exercise  of 
the  power.  It  must  pass  with  the  power, 
and  then  vest  In  the  grantee  of  the  power. 
Hunt  V.  RouBmanler*s  Adm'rs,  8  Wheat. 
174.  Such  iB.not  the  situation  In  the  trans- 
action underreview.  Notltle  Inthemoney 
vested  in  the  bank  with  the  passlDg  to  It 
of  the  power.  No  title  coqld  be  m  the 
bank  until  the  power  was  exercised.  The 
subject  of  powers  coupled  with  an  interest 
is  one  not  free  from  difficulty;  but  that 
the  power  under  consideration  was  not 
coupled  with  such  an  interest  aa  secured 
Its  vitality  after  Story's  decease  Is  amply 
apparent  npun  a  careful  study  of  that 
luminous  and  convincing  discussion  of  the 
subject  by  Chief  Justice  Marshall  in  Hunt 
V.  Rouamanler'e  Adm'rs, cited  above.from 
which  opinion  our  views  herein  are  taken. 
See,  also,  Houghtaling  v.  Marvin,  7  Barb. 
412;  Norton  v.  Whitehead.  84  Oal,  263,  34 
Pnc.  Rep.  164;  Story,  Ag.  S§  488,  496; 
and  Mechem,  Ag.  §9  241-244:  and  the  many 
cases  died  In  these  text.books,  which  we 
will  not  review.  We  hence  conclude  that 
the  authority  of  the  bank  was  a  naked 
power  to  apply,  or  rather  to  elect  to  ap- 
ply, the  money  to  the  notes.  The  power 
was  not  exercised  In  the  life  of  Its  creator, 
and  perished  with  his  death.  "This  is  an 
ancieut  and  well-settled  doctrine  of  the 
common  law.**  Story,  Ag.  S  488.  See, 
also,  Hunt  V.  Rousmanler's  Adm'rs.  so- 


pra ;  Story,  Ag.  §§  34fl,  488,  490,  491.  4Sfl. 
and  generally,  g§  467-.500;  Mechem,  Ag.  §§ 
^8-246;  and  Ewell's  £vans,Ag.p.  87;  and 
numerous  authorities  cited  In  the  text  of 
these  works 

Counsel  for  respondent  suggest  in  argu- 
ment that  the  bank  had  a  lien  upon  the 
deposit  for  the  Indebtedness  on  the  notes. 
But  that  defense  Is  not  made  in  the  pleadr 
Ings,  nor  was  the  case  tried  on  that  the- 
ory, and  furthermore  the  Indebtedness  on 
the  notes  had  not  matured,  for  which  a 
lien  might  be  attempted  to  be  sot  up,  and 
this  Is  not  an  action  in  equity  to  subject 
the  money  to  a  lien  for  unaccrued  Indebt- 
edness Wilson  V.  White.  84  Cal.  239,  24 
Pac.  Bep.  114:  1  Morse,  Banks,  9  829,  and 
cases  cited.  The  action  of  the  bank  In  ap- 
plying these  deposits  was  without  author- 
ity. The  money  belongs  to  the  estate  of 
J.  W.  Story.  The  Judgment  Is  reversed, 
and  the  case  remanded  to  the  district 
court,  with  directiona  to  enter  Judgment 
in  accordance  with  these  views. 

Blakb,  O.  S.t  concurs. 

Harwood,  J.,  havlDK  been  of  connael  In 
this  case  in  the  conrt  below,  takes  no  part 
In  this  decision. 

  (10  Mont.  iM) 

Fisher  v.  Briscoe. 
{Supreme  Cmat  cf  Montana.  Oct  6, 18S0.) 

PlXOL  BviDBirOB— ACTIOK  ON  NOTB. 

1.  The  maker  and  payee  of  two  aotes  a^rreed 
in  writing  that  certain  stock  had  been  deposited 
as  oollateral  to  secure  the  payment  of  tbe  notes, 
and  that  on  payment  the  stock  should  be  deliv- 
ered to  said  maJ£er,  but  If  the  notes  were  not  paid 
the  stock  shuuld  be  delivered  to  the  payee,  to  be 
by*him  held  and  disposed  of  as  collateral  secu- 
rity. Comp.  St  Mont  div.  1,  S  628,  provides 
that,  when  tbe  terms  of  an  agreement  have  been 
reduced  to  writing,  there  can  be  no  evidence  of 
the  terms  of  the  agreement  other  than  tbe  con- 
tents of  the  writing.  Held,  that  oral  testimony 
that,  at  tbe  time  maldDg  said  notes  and  said 
agreement,  it  was  jnderstood  by  all  the  parties 
that  said  agreement  obliged  the  payee  to  exhaust 
the  collateral  before  suing  on  tiie  notes  was  not 
admissible. 

2.  An  agreement,  independent  and  separate 
from  said  written  figreement,  that  the  collateral 
should  first  be  exhausted  before  bringing  suit 
would  have  to  be  suppcmed  by  an  incupendent 
consideration. 

S.  In  an  action  on  a  note,  a  refusal  to  strike 
from  the  first  amended  answer  an  allegation  that 
there  was  a  written  agreement  that  collateral 
shoQld  be  exhausted  before  suit  is  in  no  way  In- 
consistent with  granting  plaintiff  judgment  on 
the  pleadings  after  a  second  amended  answer  had 
been  flled  which  showed  that  said  agreement 
was  oral  and  varied,  and  contradicted  the  terms 
ot  a  written  agreement  between  the  parties. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hunt,  Judge. 

This  Is  an  appeal  from  an  order  grant- 
ing a  motion  for  jtidgmeut  on  the  plead- 
ings, and  from  the  consequent  Judgment. 
The  complaint  Is  on  two  promissory 
notes,  each  lor  95,000,  and  dated  Novem- 
ber 1, 1887,  made  by  defendant,  payable 
to  plaintiff.  The  amended  answer  of  de- 
fendant admits  the  making  and  delivery 
of  the  notes,  and  further  alleges  that  each 
of  said  notes  bears  the  following  Indorse- 
ment: "Collateral  In  Second  National 
Bank  to  secure  this  note,  to  be  Arst  ex- 
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bauBtcd."*  This  answer  then  setn  up  the 
fulIowlDf!  matter  as  a  separate  defense: 
'*That,  prior  to  the  execution  uf  the  notes, 
defendant  boueht  from  plaintiff  85,0OU 
shares  of  stock  In  a  mining  company  for 
«20.(MI0.  ot  which  be  had  paid  910,000  at 
the  time  of  making  the  notes;  that  as 
part  consideration  for  the  notes,  plaintiff 
agreed  to  cause  these  shares  to  be  trans- 
ferred to  defendant  on  the  boolis  of  the 
company, and  the  certiticates  lesned  to  de- 
fendant, and  it  was  agreed  in  writing  that 
the  Bhares  should  be  deposited  as  collat- 
eral for  the  notes,  with  condltlonR  for  the 
delivery  uf  the  shares  to  defendant,  on 
payment  of  the  notes,  and  if  the  notes 
were  not  paid,  the  stock  was  to  be  deliv- 
ered to  plaintiff,  and  by  iilm  sold  as  a 
pledge,  and  the  proceeds  applied  to  the 
payment  of  theuotw."  The  answer  fur- 
ther sets  forth:  "That  plaintiff  did  not 
cause  the  nharee  to  be  transferred  and 
Issued  to  defendant,  but  the  certificates 
were  deposited  as  collateral,  as  agreed, 
except  that  they  were  not  transferred  and 
issued  to  defendant,  or  assigned  to  him, 
and  the  same  remained  subject  to  tlte  or- 
der of  the  plaintiff ;  that  plaintiff  did  not 
extaanst  said  security,  and  refuses  to  rec- 
ognlce  any  right  ot  defendantln  said  stock; 
-  that  it  was  agreed  by  plaintiff  and  defend- 
ant, at  the  time  of  making  the  notes,  that 
said  stock  should  be  assigned  to  defend- 
ant, and  delivered  by  defendant  to  plain- 
tlR  as  collateral,  and  that  the  collateral 
should  be  exhausted  before  suit  was  com- 
menced on  the  notes;  that  the  stock  Is  of 
valae,  and,  if  sold,  and  the  proceeds  ap- 
plied,  would  pay  all  or  part  of  the  notes. 
Defendant  prays,  that  the  action  be  abated 
until  plaintiff  has  exhausted  the  security 
as  contemplated. "  The  written  agree- 
ment referred  to  in  the  answer  is  as  fol- 
lows: "The  inclosed  85,000  shares  of  stock 
in  the  Frohner  Gold  &  Silver  Mining 
Company  are  deposited  as  collateral  se- 
corlty  for  the  payment  of  two  promissory 
notes  of  Are  thousand  dollars  each,  exe- 
cuted by  John  O.Briscoe  to  Henry  Fisher, 
one  payable  In  six  months,  and  the  other 
payattle  lu  nine  months,  from  date;  upon 
the  payment  of  the  first  note  45,000  shares 
to  be  delivered  to  the  said  Briscoe,  and 
balance  to  be  delivered  to  him  on  payment 
of  the  other  said  note,  and  It  said  first 
note  Is  not  paid  atmaturity  the  said  45,000 
shares  to  be  delivered  to  said  Fisher  to  be 
held  and  disposed  of  as  collateral  security 
lor  said  note  and  if  said  second  note  is 
not  paid  at  maturity,  then  the  residue 
uf  said  stock  to  be  likewise  delivered  to 
said  Flsber  for  a  like  purpose.  .Nov.  1, 
1887.  J.  O.  Briscoe.  Henry  Fisher."  A 
motion  wfis  made  by  plaintiff  to  strike 
out  from  the  answer  the  matter  set  up  as 
a  separate  defense.  This  motion  was  de- 
nied, and  a  replication  filed,  of  which  it  Is 
sufficient  to  say  that  it  contained  denials 
-which  formed  an  Issue.  With  these  plead- 
In^,  the  case  went  to  trial.  The  defend- 
Ant  was  upon  the  stand  as  a  witness. 
a.nd  his  counsel  asked  him  this  question: 
*•  <Jo  on  and  In  your  own  way  give  a  his- 
tory in  brief  as  to  the  consideration  of 
ttiese  two  notes.  If  they  were  notes 
^ven  in  renewal  of  notes,  state  the  consid- 
eration ot  the  notes  they  were  given  In  re- 


newal of."  The  plaintiff  objected  to  this 
question,  upon  the  ground  that  It  is  not 
contended  lu  the  answer  that  the  notes 
were  given  In  renewal  of  notes, and  forthe 
further  reason  that  the  latter  part  of  the 
question  says:  "If  they  were  notes  given 
in  renewal,  state  the  consideration  of  the 
notes  they  were  given  In  renewal  of. " 
The  objection  was  sustained.  Thereup- 
on the  defendant  obtained  leave,  and 
amended  his  answer.  This  amended  an- 
swer, which  was  the  second  amended 
answer  .  in  the  case,  states  the  facts  al- 
leged in  the  former  amended  answer,  ex- 
cept that  It  alleges  that  the  Indorseiuenta 
OD  the  notes  lu  bult  were, " Secured  by  col- 
lateral of  40,000  shares  of  the  capital  stock 
of  the  Frohner  Gold  &  Sliver  Mining  Com- 
pany," and  a  like  Indorsement  upon  the 
other  note  as  to  45,000  shares  of  said  stock. 
It  pleads  the  same  written  Instrument 
above  set  forth  In  full,  and  then  alleges  the 
following  additional  matter:  "That  the 
purchase  of  the  stock  was  in  June,  1887, 
on  which  defendant  paid  $5,000,  and  the 
stock  was  deposited  In  the  bank,  to  be 
delivered  to  defendant  upon  his  paying 
the  balance  ot  $15,000  within  thirty  days, 
and,  upon  bis  failnre.  he  was  to  forfeit 
the  $5,000  and  the  stock.  Tfiat  on  July 
29th  the  parties  made  another  contract, 
by  which  It  was  agreed  that  defendant 
should  pay  plaintiff  $1,000  In  cash,  and  de* 
liver  four  Dotes.one  for  $5,000  due  Septem- 
ber 1st.  one  for  $5,000  due  November  1st, 
one  for  $3,000  due  August  6th,  and  one  for 
$1,000  due  August  15th,  and  defendant 
should  still  have  the  stock.  The  sum  of 
these  notes  and  the  cash,  make  up  the 
former  sum  of  $15,000.  That  the  $1,000 
cash  was  paid.  That  it  was  then  agreed 
that  the  stock  should  be  deposited  and 
held  as  collateral  tor  the  notes,  and  upon 
each  of  these  notes  was  indorsed:  'Col- 
lateral in  Second  National  Bank  to  be 
first  exhausted;'  and  it  was  agreed  that 
no  action  at  law  should  be  commenced 
until  such  collateral  was  exhausted.  That 
the  notes  were  paid,  except  the  two  $5,000 
ones.  Then  comes  the  transaction  of  No- 
vember 1st.  Defendant  took  up  the  two 
$5,000  notes  by  giving  the  notes  sued  on. 
The  notes  given  up  had  the  indorsement 
as  to  exhaostlDg  the  collateral,  the  new 
notes,  the  ones  now  in  action,  did  not." 
Then  follows  the  allegations  as  to  the 
making  of  the  written  Instrument  above 
set  forth,  and  defendant  avers  further: 
"That  at  the  time  of  the  execution  of  aald 
written  instrument  the  same  agreement 
was  made  as  on  July  29th.— that  Is,  that 
the  stock  should  be  first  exhausted  in  the 
payment  of  thti  notes;  that  he,  defendant, 
called  theattention  of  counsel  for  plaintiff, 
who  had  drawn  the  instrument,  to  the 
fact  that  the  language  'to  be  first  ex- 
hausted lu  the  payment  of  said  notes,' 
was  not  Inserted  In  said  Instrument,  as 
by  the  agreement  It  should  be,  and  that 
said  counsel  informed  him  it  would  have 
the  same  legal  effect,  and  that  it  would 
be  obligatory  upon  plaintiff  to  first  ex- 
haust the  collateral  before  proceeding  by 
action  at  law  to  collect  the  notes;  that 
this  was  the  mutual  understanding  be- 
tween plaintiff  and  defendant  at  the  time 
of  the  execution  of  said  instrument,  and 
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that  aach  was  their  construction  thereof. " 
The  further  allegations  of  this  second 
amended  answer  are  the  same  as  the  first 
amended  answer.  No  replication  was 
filed  to  this  lust  pleading  of  defendant. 
Plaintiff  then  moved  for  Jndgment  on  the 
pleadings,  which  motion  was  granted, 
and  Judgment  entered  accordingly,  from 
which  order  and  judgment  defendant  ap* 
peals. 

McCoonell  &  Cloy  berg,  for  appellant. 
Toote  &  Wallace,  lor  respondent. 

De  Wrrr,  J.,  {after  stating  the  facts  aa 
above.)  Appellant  argues  that  the  mo- 
tion for  Judgment  on  the  pleadings  was 
error,  for  the  reason  that  the  court  had 
theretofore  taken  a  contrary  view  of  the 
law  (n  denying  the  motion  to  strikeout 
the  new  matter  In  the  first  amended  an- 
swer, which  formervlew  ahoold  constitute 
the  law  of  the  case  on  the  motion  for  Judg- 
ment on  the  pleadings.  This  argument  Is 
sufficiently  answered,  in  that  different 
facts  were  presented  In  the  second  amend- 
ed aaswerthan  in  the  first.  In  the  first,  a 
written  agreement  tofirst  ezhaustthe  col- 
lateral was  pleaded.  In  the  second, it  was 
not.  In  the  second  amended  answer,  It 
appeared  that  this  agreement  was  by 
parol,  and,  as  respondent  claims,  varying 
and  contradicting  the  terms  of  the  writ- 
ten instrument.  Exhibit  A.  In  this  view, 
the  court,  in  the  ruling  on  the  motion  to 
strike  out,  did  not  establish  any  law  of 
the  case  controlling  its  action  In  the  mo- 
tion for  Judgment  on  the  pleadings.  The 
second  amended  answer  was  the  pleading 
of  the  case,  as  tried.  The  formeroneceased 
to  perform  any  further  function  as  a  plead- 
ing. Barber  v.  Reynolds,  33  Cal.  501. 
There  Is  consequently  no  occasion  here  to 
rerert  to  the  action  of  the  court  and  ap- 
pellant's objection  thereto.  In  excluding 
evidence  under  the  first  amended  answer. 
Newell  V.  Meyendorff,  fi  Mont.  264,  23  Pac. 
Bep.  333.  Is  not  in  point.  The  court.  In 
that  case,  examined  a  former  pleading, 
which  had  been  superseded  byanother,for 
one  purpose  only,  and  sought  to  make 
that  purpose  clear  in  the  following  lan- 
guage: "The  old  answer  in  the  case  at 
bar  doesnot  'perform  any  further  function 
as  a  pleading,'  but  we  are  not  precluded 
from  examining  that  answer,  and  the  sus- 
taining the  demurrer  thereto,  for  the  pur- 
pose suggested  Infra.  »  •  •  We,  at  this 
time,  refer  to  that  ruling,  and  review  the 
same,  not  as  If  an  appeal  had  been  taken 
therefrom  to  this  court,  but  for  the  pur- 
pose of  ascertaining  whether  the  court  in 
such  decision,  together  with  bis  latter  re- 
versal of  his  position  in  the  same  case,  did 
not  deprive  defendant  of  a  substantial 
right,  and  exclude  him  from  his  day  In 
court.  If  that  be  true,  defendant  has  a 
remedy. "  No  such  purpose  as  appears  In 
Newell  V.  Meyendorff  impels  us.  In  the  case 
now  before  us,  to  review  the  ruling  ol  the 
court  in  excluding  evidence  under  a  plead- 
ing which  had  been  superseded  by  an 
amended  one,  on  which  the  case  was  tried. 

Appellant  claims  a  failure  of  considera- 
tion for  the  notes  tn  that,  quoting  the  an- 
ewer,  "the  plaintiff  afterwards  wholly 
failed  to  cause  said  Sfj.OOO  uliares  to  be 
transferred  and  issued  to  this  defendant. 


and  said  shares  still  remain  on  the  books 
of  the  company  In  the  name  of  the  plain- 
tiff," bnt  he  goes  on  to  admit  "that  the 
certificates  representing  said  shflres  were 
deposited  as  collateral  secarity  in  accord- 
ance with  the  terms  of  said  agreement,  ** 
thus  placing  them  nnderttae  control  ut  the 
defendant,  when  he  paid  the  notes,  as  was 
agreed. 

The  last  point  which  we  will  consider  is 
the  position  taken  by  respondent  in  whicl^ 
he  was  sustained  by  the  lower  court,  that 
the  alleged  parol  agreement  to  exhanst 
the  collateral  before  seeking  aid  in  an  ac- 
tion at  law  is  pleading  that  which  varies 
and  contradicts  the  terms  of  a  written  in- 
strument by  parol  evidence.  The  statute 
of  thlBState  Isasfollows:  "Sec.  B28.  When 
the  terms  of  an  agreement  have  been  re- 
duced to  writing  by  the  parties,  It  is  to  be 
considered  as  containing  all  those  terms, 
and  therefore  there  can  be  between  the 
parties  and  their  representatives  or  suc- 
cessors in  Interest  no  evidence  of  the  terms 
of  the  agreement  other  than  the  contents 
of  the  writing,  except" — (the  exceptions 
are  not  here  material.)  Comp.  St.  dlv. 
1.  Appellant  meets  this  situation  with 
two  arguments,  which  we  find  some  diffi- 
culty In  reeoncillhg:  (I)  He  pleadathatin 
conversation  between  appellant,  respond- 
ent, and  respondent's  attorney,  the  par- 
ties gave  a  contemporaneous  construction 
to  Exhibit  A,  to  the  effect  that  It  meant 
that  the  collateral  should  be  exhausted 
before  an  action  was  commenced,  and 
that  such  contemporaneous  construction 
should  now  obtain.  (2)  He  argues  that 
the  parol  agreement  was  Independent  and 
separate  from  the  written  Instrument,  and 
relating  to  different  subject-matter,  and 
therefore  competent  to  he  proved  sepa- 
rately and  by  parol.  If  the  first  position 
be  good,  the  second  must  fall,  for  If  the 
parol  agreement  can  be  construed  into  the 
written  instrument,  the  former  was  not 
independent  and  separate  from  the  latter. 
Again,  If  the  second  position  be  sustained, 
the  first  la  faulty,  for  If  the  parol  agree- 
ment Is  separate  and  independent,  and  re- 
lating to  different  subject-matter.  Its  in- 
tent could  not  be  construed  or  Imputed 
Into  the  written  instrument.  We  are  of 
opinion  that  the  state  of  facts  here  pre- 
sented is  oneintendedto  bemetby  thestat- 
ute  above  cited.  If  the  agreement  to  ex- 
haust collateral  before  suit  brought  be 
valid. — and  It  may  be  doubted  whether  it 
would  be  a  defense  In  this  action,  (Creigh- 
ton  v.Vanderllp,  1  Mont.  400,)— it  must  be 
supported  by  a  consideration.  If  it  be  In- 
dependent and  separate  from  the  written 
contract,  and  relating  to  different  subject- 
matter,  we  search  In  vain  for  a  considera- 
tion, and  the  agreement  must  be  void.  It 
can  be  sustained  only  on  the  ground  that 
its  consideration  Is  found  In  the  main 
agreement.  This  being  concluded,  It  fol- 
lows that  it  was  part  of  the  principal  con- 
tract, and  not  Independent  therefrom. 
Further  argument  to  this  effect  is  found  In 
the  tact  that  the  agreement  to  first  ex- 
haust collateral  was  written  upon  the 
original  notes,  of  which  these  In  action  are 
renewals.  Again,  the  parol  agreement 
was  practically  contemporaneous  with 
the  writings.  The  written  agreement  la 
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the  notes  and  the  Exblbtt  A  together,  by 

which  two  writings  11  appears  that  the 
notes  are  abeolate  on  their  face,  with  no 
af^reement  for  forbearance  of  suit.  We 
cannot  bnt  conclude  that  the  terms  of  the 
agreement  were  reduced  to  writlnK  by  the 
parties  by  virtue  of  ttae  notes  and  the  Ex- 
hibit A.  and  that  there  can  now  be  no  evi- 
dence of  those  terms  other  than  the  writ- 
ings thenieelveB.  The  Judgment  of  the  dis- 
trict court  must  therefore  be  affirmed. 

Blak£,  C,  J.,  and  Harwood,  J.,  concur. 

(41  Kan.  614)   

State  v.  White. 

(Supreme  Court  of  Kamca.  Nor.  8, 1890.) 

Bafe— Feualb  mtvEK  Ao8  or  Cohsbkt— Cojibti- 
TCTiONAi.  Law— Flu  in  Abatement. 

1,  The  amendment  to  s6otion  81  of  the  act  re- 
lating to  crimes  and  punishments  as  enacted  In 
1887,-which  provides  for  tbe  punishment  of  any 
male  person  baviog  illicit  sexual  intercourse 
with  any  female  person  under  18  years  of  age, 
fwnllnement  and  hard  labor  for  not  less  than  6 
years  nor  more  than  21  years,  is  not  unconstitur 
tional  or  void. 

2.  In  such  a  case,  where  the  information 
charges,  among  other  things,  that  the  defendant, 
Charles  W.  White,  did  "commit  the  crime  or 
rape  by  then  and  there  unlawfully,  feloniously, 
and  carnally  Imowing  one  Lottie  Linden, "  etc., 
**contrary  to  the  form  of  the  statute,"  etc.,  tlie 
information  is  not  insufBcieat  for  the  reason  that 
it  does  not  allege  that  Lottie  Linden  was  not  the 
wife  ot  Charles  W.  White. 

S.  The  defendant  flied  a  plea  In  abatement 
which  contains,  among  other  things,  the  follow- 
ine:  "Defendant  says  that,  at  tbe  date  of  filing 
the  informaxioD  in  this  case,  he  was  not  a  fugi- 
tire  trom  the  justice  of  the  state  of  Kansas,  nor 
bad  he  been  at  any  time  such  fugitive.  Defend- 
ant  further  says  that  no  preliminary  examination 
has  ever,  at  any  time,  been  given  him  in  this  ac- 
tion, nor  did  he  at  any  time  waive  such  prelimi- 
nary examination."  The  court  sustained  a  de- 
murrer to  the  first  sentence  of  the  matter  above 

J noted,  and  virtually  atruclc  it  out  of  the  plea. 
leld  error. 

{Syllalme  by  the  CowrL) 

Appeal  from  district  court,  Norton  coun- 
ty;  G.  Webb  Bertram,  Judge. 

L.  B.  Kvllogg,  Atty.  Gen.,  and  L.  H. 
Tbotapsotif  for  appellee.  Loais  K.  Pratt 
and  B.  W.  Norlln,  for  appellant. 

Yalrntikb,  J.  This  Is  an  appeal  from  a 
ladmnent  rendered  in  the  district  court  of 
Koiitai  county,  sentencing  the  defendant, 
Cbartes  W.  White,  to  Imprisonment  In  the 
penitentiary  for  a  period  of  five  years  for 
the  commission  of  an  alleged  rape  "by  car- 
nally and  unlawfully  Knowing'*  Lottie 
Linden,  in  violation  ot  the  provisions  of 
sectlun  31  ot  the  act  relating  to  crimes  and 
punishments,  as  amended  Tn  lSf<I.  Laws 
3887,  c.  150.  $  1 :  Gen.  St.  1889.  par.  2163. 
This  section  reads  as  follows:  *'Sec.  81. 
jEvery  person  who  shall  be  convicted  of 
rape,  either  by  carnally  and  unlawfully 
knowing  any  female  under  the  age  of  eight- 
een years,  or  by  forcibly  ravishing  any 
-woman  of  the  age  of  eighteen  years  or  up- 
-wards,  shall  be  punished  by  coutlnemcnt 
and  bard  labor  not  less  than  five  years  nor 
more  than  twenty-one  years. "  This  sec- 
tion of  the  statute  Is  now  precisely  the 
same  as  It  was  prior  to  the  amendment  in 
1887,  except  that  where  tbe  word  "  elght- 
T.25P.no.l— S 


een^now  occurs  In  the  amended  section, 
the  word  "  ten "  occurred  in  the  orielna! 
section,  and  between  the  words  "female" 
and  "under"  in  the  amended  section,  the 
word  "child"  occurred  in  the  original  sec- 
tion. It  is  unquestionably  true  that  In 
1887,  and  before  and  since,  onrlaws  relating 
to  illicit  intercourse  between  the  sexes,  and 
for  the  punishment  thereof,  and  for  the 
protection  of  boys  and  Rirls,  and  others, 
and  of  society  generally,  srreatly  needed, 
and  still  need ,  amendment,  but  the  amend- 
ment that  was  In  fact  made  in  1H87  may  be 
subject  to  considerable  criticism.  It  de- 
nominate certain  conduct  rape  which  Is 
not  In  fact  rape,  and  could  not  In  the  nat- 
ure of  tblnffs  be  such,  anless  the  meaning 
of  the  word  "rape"  should  be  greatly 
changed.  It  attempts  to  accomplish  a 
thing  by  the  use  otindirectlanguage  which 
might  be  much  better  accomplished  by  the 
use  of  direct  language.  It  inflicts  a  pun- 
ishment for  mere  fomloatlon  ot  vastly 
greater  aevertty  than  was  ever  before  In- 
flicted for  such  a  wrong,  and  much  greater 
than  the  pnolshment  Imposed  for  tbe 
greater  wrong  of  adultery,  or  of  sexual  in- 
tercourse conpled  with  seduction,  where 
the  female  is  over  IS  years  of  age.  In  at- 
tempting to  provide  for  the  protection  of 
girls,  it  wholly  overlooks  theprotectlun  ot 
boys.  It  overlooks  the  fact  that  some 
girls  nnder  the  age  of  18  years  are  incor- 
rigibly wicked  and  depraved,— even  com- 
mon prostitutes.  It  overlooks  tbe  fact 
that  girls  generally,  whether  good  or  bad, 
haveintelllgenceaud  thecapacity  to  think, 
to  will,  and  to  act,  long  before  they  arrive 
at  the  age  of  18  years.  It  in  effect  presup- 
poses that  boys  of  the  same  age  with  girls, 
or  even  much  yonngerthangirls,  are  vastly 
their  superiors  in  mental  capacity,  and  In 
the  power  to  exercise  volition.  It  recog- 
nizes a  greater  difference  between  tlie 
sexes,  and  a  greater  superiority  on  the 
part  of  the  males  over  the  females,  than 
has  ever  before  been  promulgated  or  ad- 
mitted or  believed  by  any  person  or  set  of 
persons,  although  It  has  generally  been 
maintained  that  there  always  have  been 
sufficient  differences  existing  between  the 
sexes  to  justify  all  the  great  differences  In 
the  powers,  privileges,  disabilities,  and  Im- 
munities which,  by  virtueofthe  laws,  have 
heretofore  existed  between  the  sexes.  The 
defendant  in  ttae  present  case  was  a  boy  19 

2 ears  of  age,  and  the  female  with  who  m 
e  bad  the  sexual  intercourse  was  a  girl 
sixteenyears  ofage.  Each  lackedjusttwo 
years  of  having  arrived  at  the  age  of  ma- 
jority. Their  sexual  intercourse  with  each 
other  was  had  at  divers  times  from  April 
15.  md,  up  to  May  25,  1889.  Also.from  the 
record  broughtco  thlBcourt,lt would  seem 
that  the  girl  had  also  had  Improper  rela- 
tions with  other  male  persons  besides  the 
defendant.  On  February  12, 1890,  the  girl 
gave  birth  to  a  child,  of  which  she  testified 
that  the  defendant  was  thetather.  It  also 
seems  that,  with  regard  to  the  intercourse 
between  these  parties,  no  conjugal  right 
was  violated,  no  force  or  fraud  or  seduc- 
tion or  promise  ot  marriage  has  been  Im- 
puted. They  were  not  ot  kin  toeach  other. 
Both  willingly  participated  in  tbe  wrong- 
ful acts ;  both  In  tact  consented,  and  each 
had  ample  cafiaclty  to  know  what  he  oi 
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Bbe  was  doing,  and  to  consent;  and  none 
of  the  improper  acts  committed  by  them, 
whether  offetexual  Intercourse  or  otherwise, 
were  committed  in  public,  or  in  the  pres- 
ence ol  others.  Indeed, except  for  the  fore- 
Koinfc  statute,  their  acts  would  constitutB 
nothing  more  than  pure  and  simple  forni- 
cation. 

It  is  claimed  on  the  part  of  the  defend- 
ant that  the  foregoinK  statute  either  can 
have  no  application  to  this  cose,  or,  so  far 
as  it  does  apply  to  this  case,  it  Is  uncun- 
Htituttunal  and  void,  for  the  reason  that 
it  conflicts  with  section  9  of  tlie  bill  of 
rights, because  it  inflicts  cruel  and  unusual 
punishment,  and  la  In  conflict  with  the 
spirit  of  the  bill  of  rights  generally,  and 
ts  tn  violation  of  common  sense,  common 
reason,  and  common  Justice;  andtbefol- 
luwIuK  uuthtirities  are  cited  in  support  of 
this  claim :  Anderson  v.  City  of  Welling- 
ton, 40  Kan.  173, 19  Pac.  Rep.  719;  3  Amer. 
&  Eng.  Enc.  Law,  674,  note  3,  and  cases 
there  cited;  Potter's  Dwar.  St.  7fr-78. 

It  hi  claimed  that  the  legislature  cannot 
convert  pure  and  simple  fornication  Into 
rape,  or  provide  a  punishment  for  the 
same  as  though  it  were  rape.  The  stat- 
utes of  this  state  relating  to  illicit  Inter* 
course  between  the  sexes,  when  such  stat- 
utes are  compared  with  each  other,  are 
peculiar.  Under  them  sexual  Intercourse 
between  unmarried  persons,  where  no  ex- 
traneous facts  exist  to  magnify  the  wrong, 
is  never  as  to  the  female  an  offense,  and 
is  never  as  to  the  male  an  offense,  unless 
the  female  is  under  18  years  of  age.  And 
wliere  the  intercourse  is  procured  under  a 
promise  of  marriage,  It  Is  never  an  offense 
with  regard  to  the  female,  and  is  only  an 
offense  with  regard  to  the  male  where  the 
female  is  under  21  years  of  age,  und  It  is 
not  then  an  offense  with  regard  to  the 
male,  unless  the  female  is  either  under  18 
years  of  age,  or  Is  both  under  the  age  of  21 
years,  and  of  ffood  repute.  Gen.  St.  1889, 
pars.  2152,  2157.  And  even  where  conjugal 
rigbts  are  violated,  as  in  adultery,  or 
where  the  sexual  intercourse  Is  coupled 
with  acts  of  an  openly  lewd,  lascivious, 
or  indecent  character,  the  acts  of  the  par- 
ties constitute  only  a  com  para  lively  insig- 
nificant case  of  misdemeanor.  The  stat- 
ute on  the  subject  reads  as  follows:  "Sec. 
232.  Every  person  who  shall  be  guilty  of 
adultery,  and  every  man  and  woman 
(one  or  both  of  whom  are  married,  and 
not  to  each  other)  who  shall  lewdly  and 
lasciviously  abide  and  cohabit  with  each 
other,  and  every  person,  married  or  un- 
married, who  shall  be  guilty  of  open, 
Kross  lewdness,  or  lascivious  behavior,  or 
of  any  open  and  notorious  act  of  public 
Indecency,  grossly  scandalous,  shall,  on 
conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  punished  by  imprisonment  In 
a  county  Jail  not  exceedinf;  six  months,  or 
by  fine,  not  exceeding  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprison- 
ment." Act  relating  to  crimes  and  pun- 
ishments, §  232;  Gen.  St.  1889,  par.  2309. 
Now  why  should  adultery,  where  conju- 
gal rights  are  violated,  and  where  tbe  par- 
ties are  of  mature  age,  be  only  a  trivial 
misdemeanor,  while  fornication  pure  and 
simple  between  boys  and  girls  should  be  a 
taigh  crimCtand  a  felony  as  to  the  boy? 


Lord  Macaalay  in  bis  Hlatory  of  Ensland, 

(volume  l,c.  2,)  in  speatclng  of  the  Pori- 
tans,  who  were  generally  the  most  aus- 
terely moral  and  religious  people thatever 
existed,  while  they  were  in  power  In  the  time 
of  Cromwell,  says:  "Against  the  lighter 
vices  the  ruling  faction  waged  war  with  a 
seal  little  tempered  by  humanity  or  by 
common  sense.  »  •  •  The  illicit  inter- 
course of  tbe  sexra,  even  where  neither 
violence  norsednction  was  imput'Mi,  where 
no  public  scandal  was  given,  where  no 
conjugal  right  was  violated,  was  made  a 
misdemeanor."  In  this  state,  instead  of 
malting  the  acts  of  which  Lord  Macanlay 
makes  mention  a  misdemeanor  only,  they 
are,  if  tbe  female  is  under  18  yeara  of  age. 
made  a  high  crime  and  a  felony  as  to  the 
male,  for  which  he  may  be  imprisoned  In 
the  penitentiary  at  hard  labor  for  a  peri- 
od of  21  years.  From  the  earliest  times  in 
Kansas,  it  has  been  the  tendency  of  leglu- 
iation  and  of  thought  to  consider  female 
persons  as  having  some  intelligence,  some 
mental  capacity,  and  some  power  of  voli- 
tion, and  to  make  ibem  as  nearly  equal 
with  males  with  regard  to  their  lives,  lib- 
erties, persons,  property,  vocations,  rights, 
powers,  privileges,  and  Immunitlee  as  it  is 
possible  to  make  them.  Under  the  laws 
as  they  now  exist,  they  are  as  much  en- 
titled to  their  children  as  males,  and  may 
carry  on  business  as  freely  as  males,  and 
tbe  elective  franchise  has  been  greatly  ex- 
tended to  them,  and  yet  the  statute  which 
we  are  now  considering  Inaugurates  a 
theory  of  vast  inequality  between  them. 
Under  this  statute  a  boy  and  girl,  both 
under  the  a^e  of  18  years  and  of  the  same 
age,  or  the  boy  the  younger,  may  engage 
in  an  act  for  the  doing  of  which  the  boy 
maybe  imprisoned  at  hard  labor  in  the 
penitentiary  for  21  years,  while  the  girl  bas 
committed  no  offense,  and  this  for  the  rea- 
son that  in  contemplation  of  low  she  has 
no  mental  capacity  to  consent  to  the  act, 
no  Intellectual  volition.  It  is  true  she 
may  be  the  older  of  the  two,  the  more  in- 
telligent and  aggressive  of  the  two,  tbe 
real  actor  In  the  transaction,  and  the  8e> 
ducer, — if  either  Is  a  seducer,— and  yet,  un- 
der the  law,  she  has  no  mentttl  capacity 
to  consent  orwlll  power  to  act, and  there- 
fore has  not  committed  any  offense,  not 
even  a  misdemeanor,  while  the  boy  has 
committed  a  great  crime,  and  if  he  ts  over 
IB  years  of  age  may  be  sent  to  the  peniten- 
tiary, and  be  there  confined  at  bard  labor 
for  21  years  as  aforesaid;  but  If  he  laun- 
der 16  years  of  age,  he  would  be  confined 
in  the  county  jail  only,  or  be  sent  to  the 
state  reform  school,  and  it  would  make 
no  difference  that  the  girl  might  be  a  com- 
mon prostitute,  his  punishment  would  be 
tbe  same.  Now.  if  it  is  necessary  that 
such  a  severe  punishment  should  be  inflict- 
ed upon  a  boy  for  committing  pare  and 
simple  fornication,  it  would  seem  that 
some  slight  degree  of  punishment  might 
I>roperly  be  Inflicted  upon  the  girl;  and,  if 
it  Is  necessary  tliat  such  a  severe  punish- 
ment should  be  Inflicted  upon  either.  It 
would  seem  that  some  slight  degree  of 
punishment  might  properly  be  inflicted 
upon  any  person,  male  or  female,  guilty 
of  illicit  sexual  interconrse,  although  tbe 
same  might  be  only  fornication  and  tite 
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female  bfi  over  18  or  over  21  yeare  of  age; 
and,  if  Buch  a  severe  puulebment  may 
properly  be  inflicted  upon  any  person  for 
pure  and  simple  fornication,  it  would  seem 
that  the  greatest  of  punlflhments  would 
not  be  too  severe  for  any  person  of  full  age 
who  should  commit  the  greater  wrong  of 
adultery  or  of  sexual  intercourse  coupled 
with  seduction. 

We  agree  with  couneel  for  the  defendant 
that  "it  is  not  competent  for  the  l^lsla- 
ture  to  make  that  rape  which,  in  the  very 
nature  of  things  and  common  justice  and 
aense,  is  not.  ~  but  courts  In  construtng 
statutes  do  not  look  at  mere  forms  or 
phrases,  or  even  at  the  Improper  use  of 
language,  but  they  look  at  the  snbstance 
of  things,  and  try  to  ascertain  what  was 
the  real  Intention  of  the  legislature;  and 
evidently  the  legislature,  in  passing  the 
foregoing  statute.  Intended  that  in  all 
cases  of  Illicit  intercouree.  where  the  fe- 
male is  under  18  years  of  age,  the  male 
should  be  punished  by  Imprisonment  at 
hard  labor  in  the  penitentiary  for  a  period 
of  not  more  than  21  years,  nor  less  than  5 
years,  although  the  act  might  be  pure 
and  simple  fornication,  and  nothing  else. 
Instead  of  enacting  this,  however,  in  di- 
rect terms,  the  legislature  cho89  to  accom- 
plish the  same  result  in  an  Indirect  man- 
ner, and  by  amending  that  section  of  the 
act  relating  to  crimes  and  punishments 
(to-wit,  section  31)  which  relates  to  rape. 
When  this  section  was  first  enacted,  in 
the  earlier  days  of  Kansas,  It  was  evident- 
ly believed  by  the  legislature  that  the  girls 
of  Kansas  then  had  the  capacity  to  give 
their  consent  to  sexual  Intercourse  at  the 
age  of  10  yeare,  and  that  they  had  not 
such  capacity  at  any  earlier  age;  and 
hence  the  age  of  10  years  was  fixed  as  the 
age  of  consent;  but  when  the  section  was 
amended,  in  1887,  so  as  to  make  it  read  as 
it  now  reads,  it  would  seem  that  the  law- 
makers believed  that  the  girls  of  Kansas 
at  that  time  had  no  capacity  to  give  any 
intelligent  consent  to  sexual  Intercourse 
until  they  arrived  at  the  age  of  18  years. 
In  substance,  however,  the  law-makers 
simply  intended  to  punish  any  male  per- 
son by  Imprisonment  in  the  penitentiary 
at  hard  labor  for  a  term  not  exceeding  21 
years  who  might  be  guilty  of  any  kind  of 
illicit  sexual  Intercourse  with  any  girl  un- 
der IS  years  of  age,  whether  she  consented 
or  not,  and  whatever  might  be  the  sur- 
rounding circumstances,  and  although 
the  intercourse  might  be  pure  and  simple 
fornication.  With  respect  to  the  severity 
of  the  punishment,  while  we  think  It  is 
true  that  it  is  a  severer  one  than  has  ever 
before  been  provided  for  In  any  other 
state  or  country  for  such  an  offense,  yet 
we  cannot  say  that  the  statute  is  void  for 
that  reason.  Imprisonment  In  the  peni- 
tentiary at  hard  labor  is  not  of  itself  a 
cruel  or  unusual  punishment,  within  the 
meaning  of  section  9  of  the  bill  of  rights  of 
the  constitution,  for  it  is  a  kind  of  punish- 
ment which  has  been  resorted  to  ever 
fllnce  Kansas  has  had  any  existence,  and 
Is  a  kind  ot  punishment  common  In  all 
civilized  countri^.  That  section  of  the 
constitution  probably,  however,  relates 
to  the  kind  of  punishment  to  be  inflicted, 
and  not  to  its  duration.   Although  the 


punishment  in  this  case  may  be  considered 
severe,  and  much  severer  Indeed  than  the 
punishment  for  offenses  of  much  greater 
magnitude,  as  adultery,  or  sexual  Inter- 
course coupled  with  Beductio&,yet  we  can- 
not say  that  the  act  providing  for  it  is  un- 
constitutional or  void. 

It  is  also  claimed  on  the  part  of  the  de- 
fendant that  the  information  does  not 
charge  a  public  offense,  and  this  for  the 
reason  that  It  does  not  charge  that  the 
prosecutrix,  LtJttle  Linden,  was  not  the 
wife  ol  the  defendant.  Now  while  it  does 
not  in  terms  charge  any  such  thing,  yet  it 
does  so  by  the  clearest  of  implications.  It 
charges  as  follows:  "That  on  or  about 
the  12th  day  of  May.  A.  D.  1889,  la  said 
county  of  Norton  and  state  of  Kansas, 
one  Charles  W.  White  did  then  and  there 
unlawfully'  and  feloniously  commit  the 
crime  of  rape,  by  then  and  there  unlaw- 
fully, feloniously,  and  carnally  knowmg 
one  Lottie  Linden,  she,  the  said  Lottie 
Linden,  then  and  there  being  a  female  un- 
der the  age  of  eighteen  years,  contrary  to 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  ai^alnst  the  peace  and 
dignity  of  the  state  of  Kansas."  Now,  If 
Lottie  Linden  had  been  the  wife  of  the  de- 
fendant Charles  W.  White,  htr  name 
would  have  been  White,  and  the  inter- 
course charged  would  not  hare  been  a 
"crime"  or  "rape"nor  committed  "unlaw- 
fully and  feloniously."  as  charged,  and 
other  matters  are  also  charged,  which 
could  not  have  been  true  if  Lottie  Linden 
had  been  the  wife  of  the  d^endant.  The 
charge  is  for  constructive  rape,  and  is  stat- 
ed substantially  In  the  language  of  the 
statute,  and  in  a  prosecution  for  rape  it 
was  never  necessary  to  state  that  the  per- 
son ravished  was  not  the  wife  of  the  d& 
fend  ant. 

It  is  further  claimed  on  the  part  of  the 
defendant  that  the  court  below  erred  in 
sustaining  a  demnrrer  by  the  state  to  a 
portion  of  the  defendant's  plea  in  abate* 
ment.  The  prosecution  was  upon  an  in- 
formation filed  by  the  county  attorney, 
and  the  offense  charged  therein  was  and  la 
a  felony.  The  second  paragraph  of  the 
plea  in  abatement  reads  as  follows:  "He- 
fendant  says  that,  at  the  date  of  filing  the 
information  In  this  cause,  he  was  not  a 
fugitive  from  the  Justice  of  the  state  of 
Kansas,  nor  had  he  been  .at  any  time  such 
fugitive.  Defendant  further  says  that  no 
preliminary  examination  has  ever  at  any 
time  been  given  him  In  this  action,  nor 
did  he  at  any  time  waive  such  preliminary 
examination."  The  state  demurred  to 
this  paragraph  of  the  plea  in  abatement, 
upon  the  ground  that  It  did  not  state 
facts  sufilclent  to  entitle  the  defendant  to 
a  hearing  thereon,  and  the  court  below 
sustained  the  demurrer.  It  seems  to  be 
understood,  however,  that  the  demurrer 
was  sustained  only  as  to  the  first  sentence 
of  the  second  paragraph,  but  whether  it 
was  sustained  only  us  to  the  first  sentence 
ot  the' paragraph  or  as  to  the  whole  of 
the  same,  we  think  the  ruling  wm  and  Is 
erroneous.  It  was  necessary  that  the 
whole  of  the  paragraph  should  be  true, 
in  order  to  entitle  the  defendant  to  have 
the  action  abated.  It  was  necessary  for 
the  abatement  ot  the   action  that  he 
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should  not  have  been  a  fafflfclve  from  ]nB- 
tlce,  that  he  sbouM  not  have  bad  a  pre- 
liminary examination,  and  that  he  ebould 
not  have  waived  the  same;  and  striklne 
ont  the  firHt  sentence  of  the  paragraph 
which  alleged  that  be  was  not  a  fusitlve 
from  justice  rendered  the  Whole  of  the  par- 
agraph Insuffictent,  and  the  entire  plea  In 
abatement  Intiufficfent.  The  BtrlklnKout 
of  the  first  sentence  of  the  second  para- 
graph of  the  plea  was  as  fatal  to  the  suffi- 
ciency of  the  plea  as  the  striking  out  of 
the  whole  of  tho  plea  would  have  been. 
Section  6«  of  the  Criminal  Code,  so  far  as 
it  is  necessary  to  quote  it,  reads  as  fol- 
lows: "Sec.  69.  No  Information  shall  be 
filed  against  any  person  for  any  felony, 
until  such  persun  shall  have  had  a  prelim- 
inary examioatton  therefor,  as  provided 
by  law,  before  a  Justice  of  the  peace,  or 
other  examining  magistrate  or  otflcer,  un- 
less such  person  shall  waive  his  right  to 
such  examination :  provided,  however, 
that  informations  may  be  filed  without 
such  examination  ajEainst  tnsltlves  from 
justice,  and  in  misdemeanor  cases  not 
cognizable  before  Justtces  of  the  peace." 
This  is  sufficiently  clear  without  further 
comment.  For  the  error  of  the  court  be- 
luw  in  sustaining  the  aforesaid  demurrer, 
the  judgment  of  the  court  below  will  be 
reversed,  and  caase  remanded  tor  a  new 
trial. 

Johnston,  J.,  concurring. 

HoRTOK,  C.  J.  I  concur  in  the  syllabus 
of  the  foregoing  opinion,  and  also  in  the 
judgment  to  be  rendered,  but  I  do  not  con- 
cur in  many  things  stated  in  the  opinion 
itself. 


(44  Kan.  5»6) 

State  v.  Mattbbwb. 

(Supreme  Cowrt  of  Eaiuas.    Nov.  8,  1890.) 
False  Pretbnsbs— Blank  Dkbd— Filling  in  Name 

OV  ObaNTBE— MURTOASB  BI  FBAm>UIANT  GlUN- 
TBB. 

1.  The  charge  of  committing  the  offense  of 
obtaining  money  or  property  under  false  pre- 
tenses cannot  be  maintained  in  any  case  unless  It 
appears  not  only  tbat  a  false  pretense  was  in  fact 
made,  but  also  that  it  was  made  with  the  inten- 
tion of  cheating  or  defrauding  some  person,  and 
tbat  such  person  was  in  fact  cheated  or  defraud- 
ed to  his  or  her  Injury. 

2.  Where  a  deed  of  coDveyance  of  real  estate, 
perfect  in  forns,  except  that  the  grantee's  name 
Is  left  blank,  is  dulyexecated  and  acknowledged, 
and  afterwards  the  blank  is  filled  contrary  to  the 
instructions  of  the  grantor,  and  to  bis  or  ber  in- 
jury, with  the  name  of  a  person  not  intended  by 
the  grantor  to  be  the  grantee,  and  with  full  knowl- 
edge on  the  part  of  such  substituted  grantee, 
hfXd,  tbat  tho  deed  is  void  as  to  such  sumtituted 
grantee,  or  as  to  anyone  with  notice  of  the  fraud. 

3.  But  where,  afterwards,  such  deed  is  re- 
corded, and  then  the  substituted  and  f^udulent 
grantee  procures  a  loan  of  money  from  an  inno- 
cent person,  andexecutes  a  mortgageon  the  prop- 
erty conveyed  by  the  deed,  and  such  innocent  per- 
son loans  the  money  on  the  strengtb  ot  such  deed, 
and  of  the  fi>lsc  pretenses  made  by  such  grantee 
that  he  had  purchased  the  real  estate  conveyed  by 
the  deed,  and  that  he  was  then  the  owner  there- 
of in  fee,  Tield,  that  the  mortgage  will  be  held  to 
be  valid. 

4.  Whenever  one  of  two  innocent  persons 
must  snllSer  loss  on  account  of  the  wrongful  acts 
of  a  third,  he  who  has  enabled  the  third  person 


to  occasion  the  loss  mast  be  the  person  who  shall 

suffer, 

5.  Where  suoh  substituted  and  fraudulent 
grantee  is  afterwards  prosecuted  criminally  for 
obtaining  the  money  from  such  innocent  person 
upon  the  false  pretenses  that  he  had  purchased 
the  real  estate  conveyed  by  the  deed,  and  that  he 
was  thm  the  owner  thereof  In  fee,  held,  that  the 
detteidant  cannot  be  legally  convicted,  for  the 
reason  that  under  the  circumstances  he  did  not 
and  could  not  cheator  defraud  the  Inaooent  mort- 
gagee or  person  who  loaned  him  the  money. 
lSyllaJ)ZLa  by  Oie  Court.) 

Appeal  from  district  court,  Shawnee 
county;  A.  H.  Vance,  Judge  pro  tern. 

This  was  a  criminal  prosecution  upon 
an  IntormatioD  containing  two  counts  in 
which  the  defendant,  M.  E.  Matthews, 
was  charged  with  obtaining  a  check  aud 
signature  and  money  upon  false  pretenses. 
A  trial  was  had  before  the  court  and  a 
jury,  and,  at  the  close  of  the  evidence  for 
the  state,  the  prosecution  elected  to  rely 
for  a  conviction  upon  the  second  count  of 
the  information,  and  entered  a  nolle  pros- 
equi as  to  the  first  count.  The  aforosaid 
second  count,  omitting  title  and  signa- 
ture, reads  as  follows:  "And  in  the  name 
and  by  the  authority  of  the  state  of  Kan- 
sas, I,  R.  B.  Welch,  county  attorney  in  and 
for  the  county  of  Shawnee,  In  the  state  of 
Kansas,  who  prosecutes  fur  and  on  behalf 
of  said  state.  In  the  district  court,  slttlnj? 
In  and  for  the  county  of  Shawnee,  aud 
duly  empowered  to  inform  of  offensra  com- 
mitted within  said  county  of  Shawnee, 
comes  nowhere  and  gives  the  court  to  fur- 
ther understand  and  be  Informed  that  M. 
E.  Matthews,  late  of  the  said  county  of 
Shawnee,  at  tbe  county  of  Shawnee  in  the 
state  ol  Kansas  aforesaid,  and  within  tbe 
jnrlsdiction  of  said  court,  on  the  39th  day 
of  November,  A.  D.  1887,  then  and  there  be- 
ing, and  then  and  there  Intending  and  de- 
vising to  cheat  and  defraud  one  Jonathan 
Thomas,  did  then  and  there  knowingly, 
unlawfully,  fraudulently, feloniously,  false- 
ly, and  designedly  pretend  and  represent 
to  sold  Jonathan  Thonias  that  he.  the 
said  M.  E.  Matthews,  had  bought  of  Mary 
J.  Wallace,  the  undivided  one-fifth  interest 
in  the  following  described  real  estate,  to- 
wlt:  The  north-west  quarter  of  section 
number  twenty.  (20.)  in  township  number 
eleven  (11)  south,  of  range  noniI)er  fifteen 
(15)  east,  of  the  sixth  (6th}  principal  mer- 
idian, situated  in  Shawnee  county,  state 
of  Kansas,  and  that  he  was  the  owner  In 
fee  of  the  same.  Whereas,  in  truth  and  in 
fact,  he,  the  said  M.  E.  Matthews,  hud  not 
bought  of  Mary  J.  Wallace  the  undivided 
one-fifth  interest  in  the  said  real  estate, 
and  he,  the  said  M.  E.  Matthews,  was  not 
the  owner  in  fee  of  the  same,  as  he,  tho 
said  M.  E.  Matthews,  then  and  ther"  well 
knew,  and  said  M.  E.  Matthews  well  knew 
that  each  and  all  of  said  representations 
and  pretenses  were  false  and  frandnlent, 
and  without  foundation  In  fact.  And 
said  M.  E.  Matthews  then  and  there  re- 
quested of  the  said  Jonathan  Thomas  a 
loon  of  money,  and  the  said  Jonathan 
Thomas  then  and  there  believing  and  rely- 
ing upon  said  pretenses  and  representa- 
tions as  true,  the  said  M.  E.  Matthews 
then  and  there,  and  by  tbe  said  false  pre- 
tenses, designedly  made  as  aforesaid,  de- 
signedly, fraudulently,  and  feloniously 
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obtained  from  eald  Jonathan  Thomas 
an  order,  and  the  alf^atare  of  tbe  said 
Jonathan  Thomas  by  the  name  of  'J. 
Thomas*  to  said  order,  whereby  the 
Bald  Jonathan  Thomas,  by  the  name  of 
'J.  Thomas,*  requested  and  ordered  the 
CltlKna'  Bank  of  Topeka.  Kansas,  to  pay 
to  (he  said  M.  E.  Matthews,  or  order,  the 
BDm  of  $3S2.00,  which  said  order  was  In 
the  following  words  and  flgnres,  and  of 
which  the  following  Is  a  copy,  to-wit: 
*No.  .  North  Topeka,  Kansas,  No- 
vember 29th.  1887.  Cltlnens*  Bank,  pay  to 
M.  E.  Matthews,  or  order,  three  hundred 
and  eighty-two  doUarB,  (f382.00.)  J. 
Tbouas.*  Which  Bfdd  order  bo  as  afore- 
said obtained  was  then  and  there  of  the 
Talne  of  $382.00,  and  wan  the  personal 
property  of  said  Jonathan  Thomas;  that 
the  said  Citizens*  Bank  was  then  nnd  there 
a  corporation  duly  organised  and  exlstlns 
under  and  by  virtue  of  the  )bwb  of  the 
Btate  of  Kansas ;  and  Buld  M.  £.  Matthews 
on  the  same  day  took  said  order  to  said 
Cltlsens'  Bank,  and  Indorsed  and  surren- 
dered the  same  to  said  bemk,  and  received 
from  said  bank  tbe  sum  of  f  882.00  In  cur- 
rent money,  of  the  value  of  $383.00,  the 
personal  property  of  eald  Jonathan 
Thomas;  and  all  of  this  the  said  M.  E. 
MatthewB  did  designedly,  knowingly, 
fraudulently,  and  feloniously,  for  the  purr 
poBO  and  with  tbe  design  to  cheat  and  de- 
fraud tbe  said  Jonathan  Thomas,  con- 
trary to  the  form  of  the  statute  In  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Kansas. " 
The  first  count  was  substantially  the  same 
as  the  second  count,  except  that  it  alleged 
that  Jonathan  Thomas  acted  as  the  agent 
of  lionlsa  Havens  In  loaning  the  money; 
that  the  money  loaned  belonged  to  her; 
and  that  It  was  she  whom  Matthews  in- 
tended to  and  did  cheat  and  defraud.  There 
are  also  some  other  allegations  in  the  first 
count  which  were  not  Included  In  the  sec- 
ond count,  to-wlt,  allegations  concerning 
an  abstract  of  title,  and  a  note  and  mort- 
gage executed  by  Matthews  to  Havens  bh 
evidence  of  and  security  for  the  aforesaid 
loan.  The  delendant  was  found  guilty, 
and  sentenced  to  ImprlBonmeut  In  the  pen- 
itentiary for  the  term  of  two  yearB;  and 
he  now  appeals  to  this  court. 

W.  a  Webb,  W.  P.  Douthltt,  and  Z.  T. 
Haxen,  for  appellant,  h.  B.  Kellngg, 
Atty.  Gen.,  and  R,  B.  Welch,  for  appellee. 

Valentine,  J.,  (after  statlog  tbe  facta  aa 
above.)  The  principal  facts  Involved  in 
this  case,  as  the  evidence  on  the  part  of 
the  prosecution  tended  to  show,  and  as 
was  evidently  found  by  the  trial  court  and 
the  jury,  Btated  briefly,  are  substantially 
aa  follows-  Prior  to  1886,  A.  C.  Wallace 
died  Intestate,  leaving  as  his  heirs  his. 
widow.  Phoebe  J.  Wallace,  and  two  chil- 
dren, Mary  J.Wallace  and  Phlneas  Wal- 
lace, and  also  leaving  real  and  personal 
property.  Afterwards,  and  on  July  15, 
1880.  the  widow,  Phoebe  J.  Wallace,  died 
Intestate, leaving  as  her  heirsflve  children, 
Mary  J.  Wallace,  Phlneas  Wallace,  Jon- 
athan W.  BlOBSom,  David  BloBSom,  and  a 
daughter,  the  laBt  three  being  children  by 
a  former  husband :  and  she  also  Mt  real 
and  personal  property.  Mary  J.  Wallace 


harl  a  claim  agalnsther  mother's  estate  of 
$800,  which  was  contested. but  which  was 
allowed  to  her  by  the  probate  court  on 
October  28. 188C.  She  also  desired  to  have 
both  tbe  estates  settled,  and  to  have  all 
her  interest  therein  separated  from  the  In- 
terests of  the  other  heirs  by  partition  or 
otherwise,  and  for  this  and  other  reasons 
she  employed  the  defendant,  M.  E.  Mat* 
thews,  who  was  an  attorney  at  law,  to 
assist  her  In  ber  businpss.  On  November 
14,  1887.  Matthews  wrote  and  sent  to  her 
a  letter  requesting  her  to  call  that  day  at 
his  ofilce  at  10  or  11  o'clock.  She  did  not 
receive  the  letter  in  time  to  call  at  that 
time,  but  called  the  next  day,  when  she 
was  told  by  him  to  call  on  the  16th,  and 
that  he  would  then  tell  her  what  he 
wanted.  On  the  16th  ahe  again  called, 
and  he  stated  to  her  that,  on  the  day  on 
which  he  sent  for  her,  Jonathan  W.  Blos- 
som, Phlneas  Wallace,  and  David  Over- 
myer,  another  attorney  at  law.  had  been 
at  his  office  waiting  for  her,  and  proposed 
to  buy  her  Interest  In  the  land  belonging 
to  her  mother's  estate,  except  the  Har- 
rison-Street property,but  that  she  did  not 
come,  and  that  they  were  corapelle<l  to  go 
away,  and  that  they  had  left  a  deed,  per- 
fect In  form  in  every  respect,  except  that 
tbe  grantee's  name  therein  was  left  blank, 
for  her  to  execute  If  she  would  accept  their 
proposition;  and  that  the  blank  was  to  be 
filled  BO  as  to  make  it  a  deed  to  one  of  her 
half-brothers,  either  Jonathan  W.  Blos- 
som or  David  Blossom,  for  which  they 
would  pay  her  $2,500.  After  some  talk 
about  the  price,  and  tg  save  litigation,  she 
agreed  to  execute  tbe  deed  for  the  said 
Bum  of  $2,500,  and  it  waB  agreed  between 
her  attorney,  the  defendant,  and  henself , 
that  If  the  transaction  should  be  consum- 
mated the  name  ofher  half-brother  should 
be  Inserted  in  the  deed,  and  the  de;ed 
should  then,  on  the  payment  of  the  $2,500, 
be  delivered  to  such  grantee,  but  that,  If 
neither  of  her  half-brothers  should  take 
her  Interest  at  that  price,  then  the  deed 
was  to  be  destroyed.  With  this  under- 
standing, she  signed  and  acknowledged 
the  deed,  blank  as  aforesaid,  and  left  the 
same  with  the  defendant.  Matthews.  Aft- 
erwords, Matthews  filled  up  the  blank  In 
the  deed  with  his  own  name  as  grantee, 
and  afterwards,  and  on  November  21M887, 
deposited  such  deed  in  tbe  office  of  the  reg- 
ister of  deeds  forrecord,  and  then  procured 
an  abatract  of  title  showing  that  Mary  J. 
Wallace's  Interest  Jn  the  land  had  been 
transferred  to  himself,  and  that  he  was 
then  the  owner  in  fee  thereof,  and  he  then 
went  to  Jonathan  Thomas,  who  carried 
on  the  business  of  loaning  money  for  him- 
self nnd  others,  and  sought  to  procure  a 
loan  from  Thomas,  and  offered  to  secure 
the  loan  by  mortga^ng  the  aforesaid 
property,  and  he  showed  to  Thomas  the 
aforesaid  abstract  ol  title,  showing  title 
In  himself,  and  he  represented  to  ThomaH 
that  he  had  purchased  the  IntercHt  of 
Mary  J.  Wallace  In  the  aforesaid  estate, 
and  that  he  owned  the  same  in  fee. 
Thomas  atthe  time  had  authority  to  loan 
$400  in  money  for  Louisa  Havens,  and  he 
concluded  to  make  the  loan  to  Matthews 
upon  the  aforesaid  securi^.  He  therefore 
accepted  from  Matthews  a  promissory 
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note  executed  by  Matthews  to  Lontsa 
Havens  for  that  aroonnt,  and  also  ac- 
cepted from  Matthews  a  mortgage  of  the 
foregoing  real-estate  interest  of  Mary  J. 
Wullace  executed  by  Matthews  to  Loalsa 
Havens  to  secure  tbe  loan.  Bat  Tbomas, 
at  the  time,  not  having  that  amount  of 
money  un  hand  belonging  to  Lonlsa 
Havens,  advanced  the  same  out  of  hia 
own  money.  He  chained  Matthews  ?18 
for  consummating  the  loan,  and  then  de- 
livered to  Matthews  a  checlc  on  the  Citl- 
aens*  Banli  of  North  Topeka  for  9382,  and 
Matthews  presented  tlie  checlc  to  tfaebanic, 
and  drew  the  money  it  called  for  on  the 
same  day.  The  check  reads  as  follows: 

-No.  .   North  Topeka,  Kansas,  No^ 

vember  29th,  1S87.  Citizens'  Bank,  pay  to 
M.  E.  Matthews,  or  order,  three  hundred 
and  eighty-two  dollars,  (f382.00.)  J. 
Thomas.  "  The  defendant,  Matthews,  tea- 
tifled  as  a  witness  In  the  court  below, 
and  testified  to  a  different  state  of  facts 
from  those  above  given,  but  evidently  the 
court  and  Jury  did  nut  believe  hlra. 

We  shall  decide  this  caseupon  thetbeory 
that  the  delendant,  Matttiews,  In  fact, 
made  the  aforesaid  statements  to  Mary  J. 
Wallace  which  the  state  claims  he  made 
concerning  the  allured  statements  made  to 
bim  by  her  brother,  halt-brother,  and 
Overmyep,  about  purchasing  her  interest 
Id  the  Wallace  estate,  and  concerning  their 
leaving  the  blank  deed  with  him  for  her  to 
execute  so  as  to  make  it  a  deed  to  one  of 
her  half-brothers,  but  that  all  such  state- 
ments and  representations  of  Matthews 
were  false  ana  fraudulent;  that  at  the 
tltne  when  he  made  the  statements  to 
Mary  J.  Wallace,  and  when  the  blank 
deed  wassigned  and  acknowledged  by  her, 
he  Intended  to  cheat  and  defraud  her.  and 
intended  to  fill  up  the  deed  so  as  to  make 
it  a  deed  to  himself  for  tbe  property ;  and 
that  by  making  the  statements,  and  pru- 
curing  thedeed.and  filling  up  the  blank  so 
as  to  make  It  a  deed  to  himself,  he  himself 
at  that  time  committed  a  crime.  And  we 
shall  also  decide  the  case  upon  the  theory 
that  when  he  represented  and  pretended 
to  Jonathan  Thomas  that  he  had  pur- 
chased the  aforesaid  Interest  of  Mary  J. 
Wallace  In  the  Wallace  estate,  and  that  he 
waH  then  the  owner  thereof  in  tee.  he  well 
knew  that  his  representations  and  preten- 
sioiiK  were  false  and  fraudulent,  and  that 
he  thereby  intenilwl  to  cheat  and  defraud 
some  person ;  but  thequestions  then  arise, 
whum  did  he  intend  to  cheat  and  defraud, 
and  who  wa>t  in  fact  cheated  and  defraud- 
ed f  The  defendant  was  in  fact  tried  only 
upon  the  second  count  uf  the  information, 
as  &  nolle  proaequi  WOE  entered  as  to  the 
other  count  before  he  was  called  upon  to 
introduce  any  evidence;  and  in  this  sec- 
ond count  npon  which  he  was  tried  the 
only  false  pretenKes  alleged  were  and 
areas  follows:  '**Ue.  the  said  Matthews, 
had  bought  of  Mary  J.  Wallace  the  uDdi- 
Tided  one-fifth  interest  in  the  following  de- 
•crlbed  real  estate, to- wi  t,  [and  here  follows 
a  description  of  the  property,]  and  that 
he  was  the  owner  in  fee  of  the  same. "  It  is 
also  alleged  In  the  said  second  count  that 
these  false  pretenses  were  made  to  Jona- 
thanTliomas.and  forthepurpose  of  cheat- 
ing and  defrauding  him;  and  there  is  no  al- 


legation In  such  connt  that  such  false  pre- 
tenses were  madetoanyone  else,  or  for  the 
purpose  or  with  thein  tentlon  of  cheating  or 
defrauding  any  one  else.  It  Is  not  alleged 
that  any  false  pretense  was  made  toMaiy 
J.  Wallace  or  to  Louisa  Barens,  nor  Is  It 
alleged  that  either  Mary  J.  Wallace  or 
Louisa  Havens  was  cheated  or  defrauded 
or  intended  to  be  cheated  or  defrauded; 
hence,  the  only  questions  presented  to  us 
for  consideration  are  whether  the  false 
pretenses  made  to  Jonathan  Thomas  were 
made  with  the  intention  of  cheating  or 
defrauding  him,  and  whetlier  by  means 
thereof  he  was  In  fact  cheated  or  defraud- 
ed. As  before  stated,  we  shall  decide  tliis 
case  upon  the  theory  that  all  the  faUe  pre- 
tenses alleged  In  the  information  or  which 
the  evidence  tended  to  prove  were  In  fact 
made;  but  still  the  questions  remain  to  be 
considered  as  to  whether  tbey  were  In  fact 
made  tor  the  purpose  of  cheating  or  de- 
frauding Jonathan  Thomas,  and  whether 
he  was  in  fact  cheated  or  defrauded  by 
them.  The  charRe  of  committing  the 
offense  of  obtaining  money  or  property 
under  false  pretenses  cannot  be  maintained 
in  any  caRe  unless  it  appears  not  only 
that  a  false  pretense  was  in  fact  made, 
but  also  that  it  was  made  with  tbe  Inten- 
tion'of  cheating  or  defrauding  some  per- 
son, and  that  such  person  was  in  fact 
cheated  or  defrauded  to  his  or  her  Injury. 
These  are  elementary  prInclpIeB,and  really 
require  no  citation  of  authorities;  but 
still  we  might  refer  to  the  following  cases 
as  instructive:  In  re  Snyder.  17  Kan.  512; 
In  re  Payson.  28  Kan.  757 ;  State  v.  Lewis,  28 
Kan.  123;  State  v.Metsch.ST  Kan.^22;i  In 
re  Scburnian,40  Kan.  533,  20  Pac.  Rep. 277; 
In  re  Cameron, 44  Kan.  — ,  24  Poc.  Rep.  90 ; 
State  V.  Aeher.  50  .Ark.  427,  8  S.  W.  Rep. 
in;  People  v.  Wakely,  62  Mich.  297.  28  N. 
W.  Rep.  871.  In  the  case  last  cited  the  fol- 
lowing language  Is  used  by  the  court: 
**Ths  object  of  the  statute  Is  to  punish 
cheats,  and  It  must  be  made  to  appear,not 
only  that  some  person  has  been  defraud- 
ed, but  that  the  person  making  the  repre- 
sentations intended  to  defraud  the  person 
by  the  representations  made.  •  *  *  It 
Is  true  that  there  need  be  but  one  false  pre- 
tense, and.  though  several  are  set  out  In 
the  Information,  yet,  If  any  of  them  ore 
proved  which  amounts  in  law  to  a  false 
pretense,  the  Information  Is  sustained. 
But  it  doen  not  amount  In  law  to  a  false 
pretense  unless  made  with  a  fraudulent  In- 
tent, and  the  person  parting  with  the 
property  Is  actually  defrauded.  In  all 
cases  of  this  kind  three  things,  at  least, 
must  concur:  The  intent  to  d^rand,  the 
false  pretense  made  with  the  Intent,  and 
the  fraud  accomplished."  See62Mich.  302, 
303.  28  N.  W.  Rep.  873.  Was  Jonathon 
Thumaa  cheated  or  defrauded?  He  re- 
ceived from  Matthews  a  promissory  note 
and  a  mortgage  executed  by  Matthews  to 
Louisa  Havens  which  were  all  that  be  de- 
sired or  expected  to  receive.  Of  course, 
however,  he  expected  the  note  and  mort- 
gage to  be  legal  and  valid,  and,  if  they  were 
nut,  then  he  may  ha  ve  been  cheated  and  de- 
frauded ;  but,  if  they  were,  then  he  was  not 
cheated  ordefrauded.  Werethey  legal  and 
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valid?  AstoMatthewsthey  wereundoubt- 
edly  anlmpeachableinstrnments.aDd  could 
nnqaestionably  be  enrorccd  against  him  as 
nich.  In  fact  the  note  wnu  and  Is  an 
absolntely  valid  note  as  to  all  the 
world,  but  is  the  mortgase  a  valid  instru- 
ment? This  Is  really  the  only  material 
qnestlon  in  the  case.  We  suppose  that  It 
will  be  conceded  by  all  that  a  deed  or 
mortgage  or  any  other  inatrument  aWect- 
lug  real  estate,  where  the  namn  of  the 

grantee,  mortgag*»e,  or  vendee  Is  left 
lank,  is  void,  so  long  as  such  blank  re- 
mains. Some  courts  hold  chat  if  the  In- 
atrument Is  afterwards  filled  up  Jn  accord- 
ance with  the  directions  of  the  maker  it  is 
valid,  whether  Itis  filled  up  in  his  presence 
or  absence,  whether  before  or  after  its 
dellTeiTf  whether  such  directions  are  in 
writing  or  only  In  parol,  and  whether 
with  or  without  the  knowledge  of  the 
party  holding  under  the  instrument;  but 
other  courts  hold  otherwise.  Upon  these 
questions  the  decisions  of  the  courts  are 
not  nnlform.  We  believe,  however,  that 
all  the  courts  hold  that  It  the  Instrament 
is  filled  up  contrary  to  the  directions  of 
the  maker  and  to  his  injury,  and  with  full 
knowledge  on  the  part  of  the  party  who 
takes  and  holds  under  It,  the  Instrument 
win  be  held  to  ho  absolutely  null  and  void 
as  to  him.  Ayres  v.  Probauco,  14  Knn. 
176:  Schlntz  v.  McManamy,  33  Wis.  299; 
Cpton  V.  Archer.  41  Cal.  85.  See,  also,  the 
following:  Drory  v.  Foster,  2  Wall.  24; 
Whitaker  v.  Miller,  83  III.  381;  SIiAms  v. 
Hervey,  19  Iowa,  274.  On  the  other  hand, 
however,  It  Is  generally  held  that  If  the 
instrument  la  filled  up  In  accordance  with 
the  instructions,  written  or  oral,  of  the 
maker,  in  bis  presence  or  absence,  before 
or  after  its  delivery,  and  under  it  the  prop- 
erty at  that  lime  or  afterwards  comes 
Into  the  hands  of  some  Innocent  and  bona 
Sde  holder  for  value,  the  Instrument  will 
beheld  to  be  valid.  Knaggs  v.  Mastin,  0 
Kan.  532;  Chapman  v.  Veach,  32  Kan.  167, 
4  Pac.  Rep.  100;  MeClaIn  v.  McCiaIn,  52 
Iowa.  272,  3  N.  W.  Rep.  60;  Field  v.Stagg, 
92  Mo.  Ragsdale  v.  Robinson,  48 

Tex.  S80;  Van  Etta  v.  Evenson,  28  Wis. 
33;  Schlntz  v.  McManamy,  $1  Wis.  299; 
Pence  v.  Artjuckle,  22  Minn.  417.  But  none 
of  the  foregoing  cases  la  the  present  case. 
In  the  present  case,  the  dii-ectious  of  the 
maker  with  reference  to  hlling  the  blank 
were  oral.  The  instrument  was  filled  up 
In  the  at>sence  of  the  maker,  and  not  In 
aecordance  with,  but  contrary  to,  her  di- 
rections, and  to  her  Injury;  but  the  par- 
ties now  claiming  benefits  underlt,  Louisa 
Ha  vena  and  Jonathan  Thomas,  (she  hav- 
ing acted  through  her  agent,  Jonathan 
Thomas,  and  ho  having  acted  personally 
and  for  her,)  acted  Innocently  and  In  good 
taltb,  and  without  the  sUghtest  knowl- 
edge of  Matthews'  fraud,  or  of  the  imper- 
fections or  Infirmities  of  the  Inatrument 
when  It  left  the  hands  of  the  maker,  Mary 
J.  Wallace,  and  they  parted  with  value  on 
the  strength  of  the  Instrutuent  as  it  ap- 
.peared  when  they  or  either  of  them  first 
■aw  It,  and  as  the  maker.  Mary  J.  Wal- 
lace, and  her  agent,  Matthews,  made  it 
to  appear.  In  all  such  cases  the  weight 
of  authority  is  that  the  Instrument  will 
be  held  to  be  valid  to  the  extent  of  the  in- 


nocent party's  rights  nnder  It,  or  the 
rights  which  he  or  she  would  have  under 
It  It  It  were  valid.  Chapman  v.  Veach,  82 
Kan.  167.4  Pac.  Rep.  100;  Pence  v.  Ar- 
buckle.  22  Minn.  417;  Garland  v.  Wells.  16 
Neb.  298.  18  N.  W.  Rep.  132;  Clark  v.  Al- 
len, 34  Iowa,  190:  SwartE  v.  Bailou.  47 
Iowa,  188.  This  Is  founded  upon  the  gen- 
eral principle  of  law  often  announced  by 
courts,  and  which  has  become  axiomatic, 
— "That  whenever  one  of  two  Innocent 
persons  must  suffer  loss  on  account  of  the 
wrongful  acts  of  a  third,  he  who  has  en* 
abled  the  third  person  to  occasion  the 
loss  must  be  the  person  who  shall  suffer. " 
Jordan  v.  McNeil.  25  Kan.  465  ;  2  Herm. 
Estop.  §§  760.  767,  and  the  numerous  cases 
there  cited.  Upon  this  same  principle  it  la 
almost  univeraally  held  that  whenever  an 
Instrument  Is  procured  from  one  person 
by  the  fraud  or  villainy  of  another,  even  If 
such  fraud  or  villainy  should  amount  to  a 
criminal  offense.  If  all  the  rights  which  the 
Instrument  apparently  gives  should  at 
that  time,  or  afterwards,  be  transferred 
to  another  who  should  be  an  innocent  and 
boBR  fide  holder  for  value,  the  innocent 
and  bona  Sde  holder  could  enforce  the  in- 
strument against  the  maker,  although  the 
maker  might  also  be  an  innocent  person. 
Jordan  v.  McNeil,  25  Kan.  459:  McNeil  v. 
Jordan,  28  Kan.  7;  Ort  v.  Fowler,  31  Kan. 
478,  2  Pac.  Rep.  580;  Chapman  v.  Veach,  32 
Kan.  167,  4  Pac.  Rep.  100;  McNab  v. 
Young.  81  III.  12;  Tlsher  T.  Becfcwltb,30 
Wis.  55.  In  such  a  case  the  maker  would 
be  estopped  from  claiming  that  the  Instru- 
ment was  void  as  against  the  innocent 
bona  fide  holder.  There  may  be  some  au- 
thorities that  hold  a  contrary  doctrine, 
but,  if  so,  we  do  not  choose  to  follow 
them.  The  prosecution  cites,  among 
others,  the  following;  Ayres  v.Probaeco, 
14  Kan.  175;  Howell  v."  MeCrle,  36  Kan. 
636.  14  Pac.  Kep.  257;  Drury  v.  Foster, 
2  Wall.  24 ,  Whitaker  v.  Miller,  83  111.  381 ; 
Cpton  V.  Archer,  41  Cal.  86 ;  Tlsher  v.  Beck- 
with,  30  Wis.  55;  Taylor  v.  Davis,  72  Mo. 
291;  Slmmsv.Hervey.l9Iowa,274;  Wilcox 
T.  Howell.  44  N.  Y.  398.  While  it  is  possi- 
ble that  some  ot  these  authorities  are  to 
some  extent  In  conflict  with  the  views 
herein  expressed,  yet  generally,  we  think, 
they  are  not  in  confilct,  but  are  in  har- 
mony therewith. 

Returning  to  the  alleged  false  pretenses 
made  by  Matthews  to  Jonathan  Thomas, 
It  Is  clear  that.  If  tbestatementsand  repre- 
sentations made  by  Matthews  were  true 
and  not  false,  Matthews  should  not  be 
convicted ;  but.  as  before  stated,  we  shall 
assume  that  all  such  statements  and  repre- 
sentations were  false.  Then  if  Jonathan 
Thomas  knew  that  they  were  false,  or.  In 
other  words.  If  he  knew  Just  how  Mat- 
thews obtained  the  aforesaid  blank  deed 
from  Mary  J.  Wallace,  and  Just  how  tbe 
blank  In  the  deed  was  filled  up  by  Mat- 
thews so  as  to  make  the  deed  appear  to 
be  a  perfect  deed  to  himself,  then  Jona- 
than Thomas  was  not  cheated  or  defraud- 
ed, and  the  defendant  should  not  be  con- 
victed. But  these  are  not  the  real  facts  of 
the  case.  Thomas  did  not  faavetbesllght- 
est  knowledge  or  suspicion  concerning 
Matthews' fraud,  and  neither  did  Louisa 
Ha  vena.    Probably  she  naver  saw  or 
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heard  of  Matthews  until  after  the  murt- 
nage  from  him  to  her  was  execoted. 
TbomaB  and  LonUa  Havens  beln^r  Inno- 
cent parties  they  obtained  all  that  they 
expected  to  obtain,  and  were  therefore 
not  cbeated  or  defrauded,  and  therefore 
and  for  that  reason  the  defendant,  Mat- 
thews, could  not  legally  be  found.  Kuilty. 
The  defendant's  connselin  their  brief  upon 
this  subject  use  the  folio  winK  among  other 
lanftruage:  "Now,  we  repeat  tbatthe  only 
person  Injured  and  defrauded  In  any  re- 
spect, if  the  facts  were  und  are  precisely 
as  claimed  by  the  state,  was  Mary  J.  Wal- 
lace. Whether  an  Information  could  be 
framed  in  proper  and  apt  terius  to  charge 
false  and  fraudulent  representations  made 
to  Thomas  for  the  purpose  of  secaring  a 
loan  of  money  from  him,  with  Intent  to 
cheat  and  defraud  Mary  J.  Wallace,  is  a 
question  we  need  not  discuss  here.  But  It 
Is  plain  beyond  possibility  of  donbt  that, 
upon  the  facts  as  proven  by  the  state,  de^ 
fendant  never  bad  any  'Intent  to  cheat 
and  defraud  Louisa  Havens,' nor  any  in- 
tent *to  cheat  and  defraud  Jonathan 
Tfaonias becanse,  as  to  them  or  to  either 
of  them,  the  note  and  mortgage  executed 
by  him  were  and  are  perfect  security  for 
the  money  obtained,  and  he  knew  it.  The 
record  does  not  disclose  a  single  word  of 
testlniony  showing  an  'Intent  on  the  part 
of  the  defendant  to  cheat  or  d^raud  Jona- 
than Thomas;'  no  proof  that  Thomas 
was  in  any  respect  cheated,  defrauded,  or 
injured;  no  evidence  showing  or  tending 
to  show  that  Thomas  could  in  any  wise 
be  cheated  or  defrauded  out  of  money 
loaned  by  him  to  defendant,  or  paid  to  de- 
fendant upon  the  order  which  he  received 
from  Thomas  on  account  of  that  loan." 
Therefore,  it  Is  urged  by  the  defendant's 
counsel  that  he  cannot  l^ally  be  found 
guilty  of  any  criminal  offense  In  this  case. 
There  are  many  other  questions  discussed 
in  the  briefs  of  counsel,  but  with  the  views 
which  we  entertain,  and  which  we  have 
already  expressed,  we  do  not  thinfe  that 
further  comment  is  necessary.  In  our 
opinion  the  defendant  was  erroneously 
convicted  and  sentenced, and  therefore  the 
judgment  of  the  court  below  will  be  re- 
versed. All  the  justices  concurring. 


(44  Kkh. 


Daughebtt  v.  Fowlbr. 


(Supreme  Court  oj  Ka.nm».  Nov.  8,  1890.) 

Sale  on  CoxnrTioN— Cash  Patkbnt — IUsht  to 

Reclaim  Goods. 

The  plaintiff  betow,  a  merchant  at  Kansas 
City,  Mo.,  fthippcd  60  tubs  of  butterine  to  P.,  at 
Ft.  8(xit.t.  to  be  paid  for  "cash  On  arrival. "  The 
merchandise  was  received,  and  freight  paid 
thereon,  but  the  buyer  failed  to  remit  the  pur- 
chase price.  The  gpods  were  stored,  and  within 
three  days  P.  wrote  the  plaintiff  that  he  was  un- 
able to  make  payment;  that  the  ^ropertywaa  his; 
tbat  be  had  placed  the  property  in  the  hands  of  a 
reliable  party,  who  would  take  care  of  it  until 
he  could  hear  from  the  plaintiff.  The  letter  was 
reoeived  on  tho  morning  of  the  following  day  at 
8: 30  o'clock,  and  the  plaintiff  then  determine  to 
take  the  property  back.  At  noon  of  the  same 
day,  the  butterine  was  attached  by  one  of  the 
firm  creditors  of  P.  Held,  that  the  sale  and  ship- 
ment were  on  condition  of  payment  In  cash,  upon 


arrival  of  the  goods,  and.  In  an  action  of  replev 
In,  the  plaintiff  was  entitled  to  recover  t&e  prop- 
erty. 

(SyUabua  by  Green,  C.) 

GommisslonerB*  decision.    Error  from 

district  court,  Bourbun  county;  C.  O. 
French,  Jndge. 

J.  D.  McCleverty,  for  plaintiff  in  error. 
Ware,  Biddle  &  Cory  and  IrsL  D,  Broaaoa, 
for  defendant  in  error. 

Gree.n,  C.  TbiBwas  anactlon  In  replev* 
In,  commenced  by  the  plaintiff  below,  In 
the  district  court  of  Bourbon  county,  to 
recover  50  tubs  of  butterine  from  the 
sheriff,  who  held  the  same  by  an  order  of 
attachment  iaaued  against  the  property  of 
T.  W.  Price  and  D.  B.  Fabyan,  who  bad 
been  doing  business  In  Ft.  Scott  onder 
the  name  of  T.  W.  Price  &  Co.,  but  had 
sold  out  their  business  some  time  before 
the  attachment  was  issued.  On  the  24th 
of  November,  1885,  T.  W.  Price  went  to 
Kansas  City,  Mo.,  and  made  an  arrange- 
ment with  the  plaintiff  below  whereby  he 
was  to  hare  shipped  to  him  at  Ft.  Scotc 
50  tubs  of  butterine,  payable  cash  on  ar- 
rival. The  butterine  was  not  made  at  the 
time.  It  was  to  be  procured  from  other 
parties,  and  there  was  no  selection  of  the 
article,  except  by  sample.  The  butterine 
was  shipped  on  Friday  the  27th  of  Novem- 
ber, and  reached  Ft.  Scott  the  following 
morning,  and  was  Immediately  received 
by  Price,  and  the  freight  paid,  and  stored 
In  a  cellar.  Tbe  goods  were  Invoiced  la 
the  usual  way,  followed  by  detailed 
weight  of  each  separate  tub,  and  written 
on  the  bill  were  the  words,  "Terms  cash. " 
On  Monday,  the  80th  of  November,  Price 
caused  the  butterine  to  be  moved  into  a 
different  part  of  tbe  cellar  from  whem  it 
had  been  previously  stored,  and  removed 
all  the  shipping  tags,  and  on  Tuesday 
morning,  December  let,  wrote  the  plaintiff 
tbat  he  was  unable  to  pay  for  the  butter- 
ine ;  that  tbe  goods  belonged  to  the  plain- 
tiff; and  hebad  placed  them  In  the  posses- 
sion of  a  reliable  party,  who  would  take 
care  of  them  until  he  could  hear  from  the 
plaintiff.  It  appears  from  the  testimony 
tbat  this  letter  reached  the  plalntiH  loelow 
at  8:30  o'clock  on  Wednesday  morning, 
December  2d,  wlio  concluded  to  accept  the 
proposition  contained  In  the  letter,  and 
take  back  the  sliipment  of  butterine.  It 
was  In  evidence  that  Price  had  owed  tlie 
plaintiff  below  $IU.70  upon  some  other 
dealings,  and  had  paid  out  for  freight  on 
the  merchandise  f8.05.  At  noon  of  tbe 
same  day,  the  butterine  was  attached  at 
the  suit  of  one  of  the  creditors  of  T.  W. 
Price  &  Co.  A  trial  was  had  in  the  dis- 
trict court,  and,  upon  the  conclusion  of 
tbe  evidence,  the  court  Instructed  the  jury 
to  return  a  verdict  for  the  plalntlB. 

The  flrst  complaint  tbe  pialntlftln  error 
makes  Is  to  the  introduction  of  the  letter 
written  by  Price  on  the  Ist  of  December. 
He  contends  that  it  could,  only  be  made 
competent  by  proof  of  the  genuineness  of 
the  signature.  The  objection  to  the  Intro-, 
ductiun  of  this  letter  was  because  It  was 
incompetent  and  irrelevant.  This  objec- 
tion in  the  court  below  does  not  reach  the 
objection  counsel  now  seeks  to  raise, — the 
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senalneness  ot  the  letter.  No  objection 
was  there  Interposed  that  Buffioient  pre- 
liinlnai7  proof  had  not  been  offered  to  ad- 
mit the  letter  in  evidence.  This  should 
have  been  done  to  entitle  blm  to  raise  the 
question  here.  An  objection  to  the  intro- 
ductloQ  of  evidence  should  be  specific.  Ab- 
bott V.  Colman.  22  Kan.  250;  Railway 
Co.  T.  Cutter,  19  Kan.  83. 

It  Is  fnrtlier  Insisted  that  "mental  con- 
clusion" reached  to  take  the  Koode  back 
was  not  competent;  tbat  the  only  way  to 
prove  that  the  goods  were  taken  back 
was  what  was  In  fact  done.  The  accept- 
ance of  Price's  offer  was  an  affirmative 
act,  and  not  a  mere  mental  coDclnsion,  as 
assamed  by  theconrt  below.  This  we  re- 

Eard  as  the  decisive  qaestlon  In  this  case, 
et  Ds  consider  it.  The  facts  are  virtually 
undisputed.  The  goods  were  shipped  to 
be  paid  for  upon  arrival.  They  were  re- 
ceived by  Price,  and  the  frelglit  paid,  and 
stored  by  him.  ^fore  the  rlgtata  ol  any 
other  parties  Intervened,  the  vendee  said 
to  the  vendor:  "I  cannot  pay  you  for  the 
goods,  and  1  have  placed  them  in  charge 
of  a  party  who  will  take  care  of  them  un- 
til be  bears  from  you.  The  goods  are 
yours.  I  have  done  what  I  thought  beet." 
Does  this  proposition,  made  by  the  ven- 
dee and  received  by  the  vmdor,  require 
afflrmatlOD  upon  the  part  of  the  vendor 
to  make  the  transaction  complete?  Ad 
answer  to  this  qaestlon  Is  a  decision  of  this 
case.  If  this  proposition  stood  alone  and 
In  no  way  connected  with  what  had  pre- 
ceded It,  and  was  an  independent  offer  to 
sell  certain  goods,  It  would  be  less  difficult 
of  solution.  >Ve  would  say  that  an  ac- 
ceptance was  necessary  npon  the  part  of 
the  plaintiff  In  error,  to  make  the  offer 
bindinj;,  and  the  transaction  complete. 
Bat  we  mast  consider  the  whole  transac- 
tion, from  its  inception  until  the  transmit- 
tal of  the  letter,  and  say  whether  the  title 
of  the  property  in  question  ever  passed  to 
Price.  The  terms  of  the  sale  were  "cash 
on  arrival,  **  or  **  cash, "  as  expressed  In  the 
Invoice.  Now,  the  rule  Is  that,  If  goods 
be  delivered  before  the  price  Is  paid,  in 
eoropliaDCe  with  the  usage  of  trade,  the 
delivery  Is  conditional,  and,  until  the  con- 
dition Is  performed,  tbv  vendee  holds  the 
goods  In  trust  for  the  vendor,  agniUBt  all 
persons  except  bona  Sde  purchasers  with- 
out notice.  Story,  Sales,  §  813;  Hussey  v. 
Thornton.  4  Mass.  4U5;  Marston  v.  Bald- 
win, 17  Mass.  606:  Corlies  v.  Gardner,  2 
Hall,  345;  Reeves  v.  Harris,  1  Bailey,  503. 

It  seems,  from  the  evidence  In  tho  case, 
that  there  were  two  concurrentcondltiona 
to  make  the  sale  complete;  delivery  upon 
tbe  part  of  the  vendor.and  payment  upon 
the  part  of  the  vendee.  This  frequently 
occurs  where  goods  are  shipped  by  com- 
mon carriers,  as  In  this  case,  to  be  paid 
lor  upon  arrival ;  and  tbe  failure  to  make 
paymen  t  will  be  regarded  as  a  non-periorm- 
ance  of  the  condition  precedent,  upon 
tbe  part  of  the  vendee,  and  will  entitle  the 
vendorto  reclaim  his  goods.  Newm.  Sales, 
f  TSI.   In  Stone  v.  Perry,  60  Me.  4S,  It  ap- 

rred  that  the  plaintiffs  were  merchants 
Boston,  and  a  broker  called  and  In- 
qolred  the  price  of  flour,  and  plaintiff 
asked  whom  It  was  for.  and  the  broker  re- 
plied. "Butler,  ol  Portland."   Plain  tilt 


answered  that  he  did  not  know  him,  bat 
would  sell  the  flour  at  $8.75  lor  cash.  Tbe 
broker  went  away  and  soon  returned,  and 
said  he  would  take  the'flonr,  which  was 
Khipped,  and  the  next  day  a  bill  was  for- 
warded to  Butler  &  Co.,  with  the  words 
"Terms  cash"  printed  on  the  margin.  On 
the  following  Kfonday,  one  of  the  plain- 
tiffs went  to  Portland,  and  npon  ascer^ 
taining  that  Butler  &  Co.  had  failed,  and 
the  flour  had  been  attached,  replevined  It 
from  the  officer.  In  that  case  the  conrt 
said:  "It  goods  are  sold  conditionally, 
and  delivery  made,  according  to  the  cus- 
tom of  tbe  trade,  before  the  conditions  are 
complied  with.  In  expectation  of  compli- 
ance, tbe  delivery  Is  also  conditional,  and 
no  title  v^rts  In  tbe  porcfaaser  until  tbe 
periormance  of  the  condition ;  and,  If  he 
steadily  refuse  compliance,  the  seller  may 
recover  the  goods  by  action  of  replevin.  • 
Bauendahl  v.  Horr,7  Blatcht.  548.  In  Bus* 
sell  V.  Minor,  22  Wend.  659,  the  court  said: 
"Where,  under  a  contract  for  the  sale  ol 
chattels,  a  delivery  of  a  portion  of  the 
property  sold  was  made  to  the  purchaser 
under  an  agreeihent  that  a  note  should  bf 
given  for  the  whole  quantity  upon  the  de 
livery  of  tbe  residue  at  a  future  day,  the 
delivery  of  the  first  parcel  was  held  to  be 
conditional,  and  that,  on  tbe  delivery  of 
the  residue  and  the  refusal  ol  the  purchas- 
er to  give  the  note  and  to  deliver  np  the 
first  parcel  on  demand,  an  action  of  replev- 
in for  the  wrongful  detentltm  might  be 
sustained.  Where  goods  are  sold  to  be 
paid  for  on  delivery,  If,  on  the  delivery  be- 
ing completed,  the  vendee  refuses  to  pay 
for  them,  the  vendor  has  a  lien  lor  thv 
price,  and  may  resume  the  possession  of 
tbe  goods;  and  If,  during  the  delivery  and 
before  It  is  completed,  the  purchaser  sells 
or  pledges  them  to  a  third  person  for  a 
valuable  consideration,  but  without  no- 
tice to  the  original  vendor,  the  lien  of  the 
latter  will  not  be  affected,  and  he  may  re- 
cover them  from  such  subsequent  pur- 
chRser. "  In  Palmer  v.  Hand,  IS  Johns.  434, 
the  court  stated :  "  When  goods  are  sold  to 
be  delivered  by  the  vendor  without  any 
stipulation  for  credit.  It  Is  hie  right  to  de- 
mand payment  Immediately  upon  theirde- 
llvery,  and  payment  being  refused,  he  may 
reclaim  the  goods.  Ordinarily  this  right 
to  reclaim  should  be  exercised  promptly 
after  refusal  of  payment."  In  Morris  v. 
Bexford,  18  N.  Y.  652,  It  was  said:  "I  con- 
sider It  a  proposition  plain  In  principle 
and  sanctioned  by  authority  that  a  ven- 
dor may  reclaim  his  goods  after  delivery 
upon  a  sale  for  Immediate  payment,  If  the 
vendee,  on  getting  the  property  in  his  pos- 
session, refuses  to  make  tbe  payment.  If 
there  be  no  term  of  credit  expressed  or  Im- 
plied In  tbe  dealing,  tbe  delivery  In  such 
eases  Is  deemed  tobe  condltionol.and  sub- 
ject to  revocation  on  tbe  refusal  or  failure 
of  the  purchaser  to  pay  the  price."  Mr. 
Justice  Strong,  in  the  Elgee  Cotton  Cases, 
89  U.  S.  180,  quotes  approvingly  the  rule 
from  Benjamin  on  Sales,  which  he  regards 
a 9  welt  settled  law  in  England,  and  also 
this  country:  "Where  the  bnyer  Is,  by 
contract,  bound  to  do  anything  as  a  con- 
dition, either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  depends, 
tbe  property  wUl  not  pass  uutU  tbe  con- 
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dltloDB  be  fulfilled,  even  tboasta  the  ffoods 
may  be  actually  delivered  into  the  poasee- 
Bion  of  the  buyer."  BenJ.  Sales,  (Corb. 
Ed.)  359,  3117,  and'  authorities  there  cited. 
The  doctrine  of  this  rule  seems  to  be  al- 
most unlversnlly  sustained  by  the  Ameri- 
can courts.  We  reach  the  conclusion  in 
tbla  case  that,  by  the  terms  of  the  con- 
tract, there  was  a  concurrent  condition 
of  payment  upon  the  part  of  the  buyer,  to 
be  performed  before  title  passed  to  him. 
The  buyer  having  notified  the  plaintiff  be- 
low that  he  could  not  pay,  he  was  en- 
titled tn  the  possession  of  the  property, 
and  there  was  no  necessity  uf  his  making 
any  reply  to  the  buyer's  letter  In  r^ard 
to  his  inability  to  pay,  so  that  he  exer- 
cised the  right  to  reclaim  the  goods,  with- 
in a  reasonable  time,  which  it  seems  from 
the  evidence  he  did.  It  follows  from  this 
•view  of  the  law  that  there  was  no  eiTor 
upon  the  part  ol  the  court  below  in  in- 
Btructlng  the  jury  to  find  a  verdict  tor  the 
plalntitf.  We  recommend  an  afiSrmance 
of  the  Judgment. 

Feb  Cdbiam.  It  Is  so  ordered ;  all  the 
Jnstlcea  concurring. 


(44  Kaa.  fl60 

Powell  et  a/,  v.  Wallace  et  a/. 

{Supreme  Cowrt  of  Kansas.  Nov.  8,  1890.) 

Best  akd  Sboondabt  Etidbncb— Conditionai. 
Bale. 

1.  Letterpress  copies  may  be  Introduced  as 
secondary  evideiice,  when  it  naa  been  shown  that 
the  original  letters  hare  been  directed  and  mailed 
in  the  usual  course  ot  business,  and  there  is  pre- 
liminary proof,  from  the  party  to  whom  thev 
were  addressed,  that  he  had  made  diligent  search 
for  them,  and  they  could  not  be  found. 

2.  In  an  action  for  the  recovery  of  personal 
property  consigned  to  another,  upon  the  condi- 
tion that  the  title  was  to  remain  in  the  consignor 
until  paid  for,  the  plaintiff  is  not  required  to 
prove  a  failure  of  payment  to  entitle  him  to  re- 
cover. 

8.  The  evidenoe  and  flndlnss  of  the  irial 
court  examined,  and  found  sufficient  to  support 

the  Judgment 
(Syllabm  by  Oreen,  C- ) 

Commissioners'  decision.  Error  from 
district  court,  Greenwood  county;  A.  L. 
L.  Hamilton,  Judge. 

T.  L.  Davis,  for  plaintiff  In  error.  W.  S. 
Martin,  for  dMendant  in  error. 

Green,  G.  On  the  16th  day  of  March, 
1888,  the  defendants  in  errur  commenced 
this  action  in  the  district  court  of  Green- 
wood county  to  recover  certain  pei-sonal 
property,  being  a  bill  of  boots,  shoes,  and 
rubber  goodR,  which  they  claim  had  been 
consigned  to  J.  F.  Myers,  who  was  en- 
gaged in  the  bout  and  shoe  business  at 
Eureka.  The  plaintiffs  below,  being  en- 

gaged  in  the  wholesale  trade  at  Kansas 
Ity,  Mo-,  shipped  the  goods,  as  they  al- 
lege, on  tLe  2d  day  of  November,  1887,  to 
Myers,  to  be  sold  by  him  at  retail,  but 
with  the  understanding  that  they  were  to 
hold  the  title  to  the  same,  excepting  what 
should  be  sold  In  the  usual  course  of  the 
retail  trade,  until  the  15th  of  February, 
188S,  when  the  goods  were  to  be  paid  for, 
or  returned  to  them  as  consignors.  Upon 
the  receipt  of  these  goods,  they  were 
placed  in  the  store  of  Myers,  at  Eureka, 


with  a  stock  of  goods  which  he  bad  re- 
moved from  Olathe,  where  they  remained, 
except  such  as  were  sold  in  the  usual  course 
of  business,  until  the  27th  day  of  January, 
1888,  when  the  entire  stock  waa  aold  to 
the  plaintiff  in  error  S.E.  Powell.  A  Jury 
waa  waived,  and  a  trial  had  before  the 
court,  at  the  May  term,  1888,  and  Judg- 
ment was  rendered  for  the  plaintiffs  below 
fur  the  possession  of  the  goods.  It  is  In- 
sisted by  the  plaintiff  in  error  that  the 
Judgment  of  the  district  court  should  be 
reversed,  for  a  number  of  reasons,  which 
we  will  notice  In  tbdr  order. 

1.  It  is  first  claimed  that  theconrt  be- 
low permitted  press  copies  of  letters,  pur- 
porting to  have  been  written  by  the  plain- 
tiffs below  to  J.  F.  Myers  to  he  read  in 
evidence,  over  the  objections  ot  the  de- 
fendants below,  when  no  proper  founda- 
tion had  been  laid  for  their  admission. 
The  evidence  disclosed  the  fact  that,  before 
the  ahlpment  of  the  goods  In  controversy, 
the  traveling  salesman  of  the  plaintWa  be- 
low bad  called  upon  the  manager  of  Mr. 
Myers'  store,  before  the  removal  of  the 
stock  of  goods  from  Olathe,  and  prevailed 
apon  hbn  to  go  to  Kansas  City,  and  make 
a  selection  of  goods  to  be  s^'Ut  to  Eureka. 
After  the  selection  of  the  goods,  the  bal- 
ance of  thenegotlatlons  took  place  by  cor- 
respondence. Two  letters  were  written, 
one  on  the  29th,  and  another  on  the  Slat 
of  October,  1887,  and  addressed  to  Mr. 
Myers,  at  Eureka,  Kan. ;  and  press  copies 
of  these  letters  were  Introduced,  of  which 
plaintiffs  in  error  complain.  It  aeems  from 
the  evidence  that  these  letters  weremalled, 
as  stated  by  one  of  the  witnesses,  with  the 
regular  office  letters;  that  they  had  be^ 
given  to  the  office  boy,  whose  duty  it  was 
to  mail  the  letters;  aud  that  they  were 
mailed  with  the  other  coiTespondence. 
Prom  the  evidence  ot  J.  F.  Myers,  it  ap- 
pears that  a  correspondence  was  had  with 
the  plaintiffs  tn  error  in  regard  to  his  deal- 
ings with  them.  One  letter,  dated  Novem- 
ber 2, 1887,  and  an  invoice  of  the  bill  of 
goods,  showing  a  consignment  by  R.  G. 
Wallace  &  Co.  to  J.  F.  Myers,  of  certain 
merchandise,  were  admitted  In  evidence, 
without  objection.  And  it  waa  shown 
from  the  testimony  of  the  witness  that  he 
had  received  a  letter,  or  letters,  prior  to 
the  date  of  November  2d;  that  he  had 
made  diligent  search  for  all  the  corre- 
spondence between  him  and  the  plaintiffs 
below,  and  had  been  unable  to  And  the 
letters;  that  he  had  only  received  the  ship- 
ments he  had  testifled'to  from  Wallace  & 
Co.,  and  had  had  no  other  dealings  with 
the  firm.  From  another  witness,  it  ap- 
peared that  there  was  a  letter  dated  Oc- 
tober 29th,  addressed  to  "J.  F.  Myers, 
Eureka,  Kan.,"  and  that  the  evidence  of- 
ered  was  the  original  copy  ot  that  letter; 
that  he  saw  Mr.  Wallace  write  the  letter 
dated  October  31st;  and  that  it  was  mailed 
with  the  office  letters.  The  letter-book 
containing  the  original  copies  of  tlieee  let- 
ters was  before  the  court  below,  and  we 
think  there  was  sufficient  foundation  laid 
fur  admitting  the  copies  in  evidence.  "  The 
principle,  based  as  it  is  upon  the  assump- 
tion that,  as  absolute  certainty  In  such 
proof  cannot  bo  obtained.  It  Is  enough. 
In  order  to  make  out  a* prfma  Atcie  cas' 
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to  show  that  a  letter  Is  forwarded  In  a 

wHy  In  which  letters  are  usually  received, 
applies  to  other  than  post-oflice  deliv- 
ery." 2  Whart.  Ev.  §  1327;  Tayl.  Ev.  202. 

2.  It  Is  next  inBisted  that  the  court  be- 
low should  have  tiuBtalned  the  demurrer  of 
the  defendants  below  to  the  evidence,  for 
the  reason  that  there  was  no  evidence  to 
prove  that  the  goods  replevied  had  not 
been  paid  for.  We  do  not  think  this  was 
necessary.  The  invoice  oHered  in  evidence, 
and  the  letters  Introduced,  showed  clearly 
that  the  goods  were  consigned  to  Myers 
to  be  sold,  in  the  usual  course  of  business, 
by  retail,  and  title  was  to  remain  In  the 
consignors  nntil  the  goods  were  paid  for. 
The  transfer  of  the  title  depended  on  tbe 
payment,  and  evidence  of  payment  was 
necessary  to  entitle  the  plalntlftB  below 
to  recover. 

3.  The  plaintiffs  in  error  again  contend 
that  the  findings  of  fact,  made  by  the 
court  below,  are  not  sustained  by  the  evi- 
dence; that  there  was  no  proper  evidence 
on  the  trial  to  show  that  the  goods  were 
consigned  to  J.  F.  Myers',  with  the  under- 
standing that  the  title  to  the  goods  was 
to  remain  in  the  plaintiffs  below  until 
paid  for,  or  sold  in  the  regular  course  of 
trade  as  a  retail  merchant.  This  raises 
substantially  the  same  question  we  have 
already  decided.  We  think  there  was  snt- 
flclent  evidence  upon  which  to  base  the 
finding  the  conrt  made.  The  evidence  of 
the  plaintiffs  below  was  to  the  effect  that 
the  goods  were  consigned  to  J.  F.  Myers. 
The  invoice  of  the  bill  of  goods  read :  *'  Cun- 
Bigned  by  R.  G.  Wallace  &  Co.  to  J.  F. 
Myers.  ■*  It  is  true  that  It  also  contained 
a  memorandum:  "Sold  by  Berry; "but 
this  only  Indicated  tbesalesinan  who  took 
the  order.  The  letters  of  October  29th 
and  31st  also  indicated  that  goods  had 
been  consigned  to  Myere.  Now,  the  word 
"consigned "has  awell-deflned  legal  mean- 
ing. "To  consign,  in  the  mercantile  law, 
Is,  ordinarily,  to  send  or  transmit  the 
goods  to  a  merchant  orfactor  forsale,  and 
a  consfgnee'ls  consequently  the  person  to 
whom  they  are  consigned,  shipped,  or 
otherwise  transmitted."  3  Amer.  &  Eng. 
Enc.  Law,  667.  "Consigned "  implies 
" agency. "  Rolker v.  Insurance Co.,*42 N.  Y. 
17.  We  do  not  think  the  defendants  below 
were  in  a  position  to  raise  the  question 
of  estoppel.  The  goods  were  shipped  to 
lie  sold  by  retail,and  this  gave  no  author- 
ity to  dispose  of  the  goods  of  plaintiffs 
below  with  the  stock  previously  owned 
by  Myers.  Tbe  power  to  sell  in  the  regu- 
lar retail  way  does  not  create  a  scope  of 
authority  to  sell  at  wholesale,  or  to  trade 
the  stock  of  goods.  1  Lawson,  Bights  & 
Kem.  5^.  We  find  no  reversible  error  in 
the  record  of  this  case,  and  recommend  an 
affirmance  of  the  judgment. 

Peb  Cl'Biam.  It  Is  bo  ordered;  all  the 
Jofctlcea  concurring. 

(44  Kan.  689)  — — 

Price  t.  King. 

(Supreme  Court  of  Kansas.  Nov.  8,  1690.) 
Salb  or  Land  bt  Executor— Title  op  Pcr- 

CHASEK. 

Where  a  person  pays  to  aa  executor  about 
1-40  of  the  value  of  a  tract  of  land,  and  in  con- 


sideration therefor  procures  from  him  a  guitclaim 
deed  for  such  land,  although  in  fact  and  in  law 
the  executor,  as  such,  had  no  power  ci*  autht^ly 
to  sell  or  convey  the  land,  or  to  execute  any  kttul 
of  deed  therefor,  and  no  fraud,  deception,  con- 
cealment, mistake  of  facts,  or  accident  occurred 
or  intervened,  and  It  was  not  the  intention  that 
any  interest  in  the  land,  except  such  as  the  exec- 
utor,  as  such,  had  power  to  convey,  should  pass 
to  the  grantee  by  such  deed,  Jield  that  no  title 
or  interest  in  or  to  the  aforesaid  l^nd  passed  to 
the  OTantee  by  the  deed,  or  by  way  of  estoppel, 
ratihcatioQ,  or  otherwise,  although  the  executor 
may,  at  tbe  time  of  the  execution  of  tbe  deed,  or 
afterwards,  bare  had  some  interest  iu  tbe  prop- 
eity  as  heir  or  devisee. 
{SyUabui  by  the  Court.) 

Error  from  district  court,  Atchison  conn- 
t.v;  B.  F  HuosoN,  Judge  pro  tern. 

This  was  an  action  in  the  nature  of  eject- 
ment brought  in  the  district  court  of  At- 
chison county,  on  July  28.  1883,  by  John 
M.  Priceagainst  Samuel  C.  King,  to  recover 
certain  real  estate,  hereafter  descilbed. 
The  case  was  tried  before  the  court  with- 
out a  ]nry,  and  the  court  made  special 
findings  of  fact  and  conclusions  of  law, 
and  upon  such  findings  and  conclusions 
rendered  Judgment  In  favor  of  the  defend- 
ant and  against  the  plaintiff  for  all  tbe 
property  in  controversy  except  two  lots, 
and  the  plaintiff,  as  plaintiff  In  error, 
brings  the  case  to  this  court  for  review. 
The  findings  and  conclusions  of  the  court 
below,  so  far  as  It  is  necessary  to  give 
them,  rend  as  follows: 

"  (1)  On  December  1,  1864,  and  until  May 
1,  1868,  Charles  Gould,  of  New  York  city, 
was  the  full  fee-simple  owner  of  lots  5,6.  7, 
8,  9, 10,  11.  12,  13, 14,  15,  16,  17,  18,  19.  20,  21. 
22,  25.  26.  27.  28,  29,  30,  in  block  43,  and 
lots  6,  7»  S,  9,  12.  18.14,16,16,17,  18,19, 
and  20.  In  block  44,  In  L.  G.  Chnllls*  addi- 
tion to  the  city  of  Atchison,  Atchison 
county,  Kan., together  with  other  proper- 
ty in  said  addition,  by  deed,  which  was 
duly  recorded  in  the  office  of  the  register 
of  deeds  of  this  county.  December,  1864. 
(2)  On  May  1,1868,  said  Cbnrles  Qould  and 
Henrietta  S.  Oould.  his  wife,  conveyed  to 
Courtland  Palmer,  of  New  York  city,  an 
undivided  one-half  of  said  lots,  and  other 
property,  by  deed,  which  was  duly  record- 
ed in  the  office  uf  the  register  of  deeds  of 
this  county  on  June  15,  1868.  (8)  On  June 
24,  1880,  a  deed  was  executed  In  which  the 
parties  were  described  as  follows:  'Court- 
land Palmer,  Charles  P.  Palmer,  and 
Henry  Draper,  executors  of  the  estate  of 
Courtland  Palmer,  deceased,  and  Henriet- 
ta S.  Gould,  executrix  of  the  estate  of 
Charles  Gould,  deceased,  parties  of  the 
first  part,  and  R.  F.  Smith,  party  of  the 
second  part.'  Tbe  consideration  named 
In  the  deed  was  ?225,  and  for  said  sum, 
the  receipt  of  which  was  acknowledged  In 
said  deed.  It  was  stated  that  the  parties  of 
the  first  part  did  remise,  release,  and  quit- 
claim unto  said  party  of  the  second  part, 
his  heirs  and  assigns  forever,  ail  of  block 
43,  being  lots  1  to  30,  Inclusive,  all  of  block 
44  east  of  lots  10  and  11,  being  lots  1  to  20. 
inclusive,— which  included  the  property  In 
controversv,  and  also  other  property; 
all  in  Challis' addition  to  the  city  of  Atchi- 
son,  Atchison  county.  Kan.  Said  deed 
was  without  covenants  or  recitals  as  to 
ownership  of  any  kind,  and  it  did  not  pnr- 
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ftort  to  have  been  execoted  by  the  anthor- 
ty  of  any  conrt,  and  It  was  signed  as  fol- 
lows: 'Conrtland  Palmer,  Ex'r,  Charles 
P.  Palmer,  Ex'r,  Henry  Draper.  Ex'r,  Hen- 
rietta S.  Gould.  Executrix.'  Said  deed  was 
duly  acknowledged,  and,  on  February  7, 
1881,  the  same  was  duly  recorded  in  the 
otOce  of  the  regtBter  of  deeds  of  this  coun- 
ty. (4)  On  June  25. 1S81.  said  R.  F.  Smith 
and  his  wife  executed  and  delivered  to  the 
plaintiff,  John  M.  Price,  a  quitclaim  deed 
for  all  the  property  described  in  said  deed 
of  June  24,  ISSU,  and  the  same  was  duly 
recorded  in  the  ofttco  of  the  register  of 
deeds  of  this  county  on  July  5,  1881.  (5) 
It  further  appears  from  the  evidence  In- 
troduced upon  the  trial  in  aid  of  the 
plaintiff's  claim  of  title  that,  prior  to  the 
execution  of  snid  guitclaim  deed  of  June 
24,  1880,  the  said  Charles  Uould,  mentioned 
ill  conclusion  of  fact  1,  and  the  said  Court- 
land  Palmer,  referred  to  in  conclusion  of 
fact  2,had  died,  both  testate.  SaidCharles 
Gould  died  prior  to  November  4,1870,  and 
bfs  last  will  and  tentament  was  admitted 
to  probate  In  the  surrogate's  court  ot  the 
county  of  New  York,  In  the  state  ol  New 
York,  on  November  22,1870.  By  said  will, 
Henrietta  S.  Gould,  widow  of  Charles 
Gould,  was  made  his  sole  devisee,  in  case 
she  survived  hiro,  and  she  did  survive  him, 
and  the  said  Henrietta  S.  Gould  was  also 
made  the  sole  executrix  of  said  will.  Said 
will  did  not  contain  any  proTlslon  as  to 
the  sale  ol  any  real  estate  orntber  proper- 
ty by  hlaexecutrixas  such.  AnexempUfled 
and  duly  authenticated  transcript  of  the 
record  ot  said  will,  and  the  probate  thereof, 
was  admitted  to  record  by  the  probate 
couit  of  this  county  on  April  1, 1882,  and 
duly  recorded  on  page  90  of  the  proper  rec- 
ord book.  S^d  Courtland  Palmer  died 
prior  to  May  14,1874,  and  his  last  will  and 
testament  was  admitted  to  probate  in 
the  surrogate's  court  of  the  county  of  New 
York,  In  the  state  of  New  York,  on  June 
2, 1874.  By  the  terms  of  said  will,  after 
certain  specified  proviBionsnot  material  in 
the  consideration  of  this  case,  the  residue 
of  the  estate  of  said  Courtland  Palmer*  de- 
ceased, real  and  personal,  was  devised  in 
four  equal  shares  to  Courtland  Palmer, 
Jr.,  Cbas.  Phelps  Palmer,  Mary  Anna 
Draper,  and  the  children  of  Richard  S. 
Palmer,  deceased ;  and  said  Courtland 
Palmer,  Jr.,  Charles  Phelps  Palmer,  and 
Henry  Draper,  the  husband  of  Mary  Anna 
Palmer  Draper,  were  named  as  executors 
of  said  will.  All  ot  said  devisees  were  liv- 
ing at  the  time  ol  the  probate  of  said  will, 
and  at  the  time  of  the  execution  of  said 
quitclaim  de<jd  of  June  24,1880,  there  being 
two  children  of  the  said  Richard  S.  Palmer, 
deceased,  they  being  minors,  and  Mrs. 
Fanny  Arnot  Haven,  their  mother,  being 
their  guardian*  Said  will  did  not  contain 
any  provision  as  to  the  sale  of  any  real  es- 
tate, or  other  property,  by  the  executors 
as  such.  An  exempn[ied  and  duly  authenti- 
cated transcript  of  the  record  of  said  will, 
and  probate  thereof,  was  admitted  to  rec- 
ord by  the  probate  court  of  thlw  county, 
on  April  l,lH82,and  duly  recorded  (m  page 
108  ol  the  proper  record  book.  The  said 
Conrtland  Palmer  and  Charles  Phelps 
Palmer,  who  execated  said  quitclaim  deed 
of  June  24,  1880,  were  two  ol  the  devisees 


under  said  will,  and  the  said  Henry  Dra- 
per, who  joined  In  the  execution  of  said 
deed,  was  the  husband  ot  another  of  the 
devisees  under  said  will,  and  tbe  said  Hen- 
rietta S.  Gould,  who  executed  said  quit- 
claim deed,  was  the  sole  devisee  under  the 
will  of  said  Charles  Gould,  deceased.  (6) 
It  further  appears  from  said  evidence  that 
Charles  W.  Gould,  son  of  said  Henrietta 
S.  Gould,  a  practicing  attorney  of  New 
York  city,  entered  into  correspondence 
with  Thomas  M.  Pierce,  an  attorney  at 
law  of  the  city  of  AtchlHon.  Kan.,  who 
had  been  the  agent  of  the  said  Palmer  and 
Gould  estates,  as  to  tbe  management  ot 
certain  real  estate  in  Atchison,  regarding 
the  proposed  sale  ut  the  interests  uf  saiu 
estates  in  blocka  29.  30,  43,  and  44,  in  L. 
C.  Chants'  addition,  which' had  been  pre> 
vlonsiy  sold  at  tax-sale,  and  were  involved 
tor  taxes,  interest,  penalty,  and  costa. 
Said  Henry  Draper  and  said  Courtland 
Palmer  had  conferred  with  said  Charles 
W.  Gould,  and  authorised  htm  to  act  In 
the  Interest  ol  said  Palmer  estate,  and  the 
said  Henrietta  S: Gould  authorized  him  to 
act  In  the  Interest  of  said  Gould  estate. 
The  question  as  to  whether  the  devixees 
or  executors  were  the  proper  persons  to 
sell  and  convey  any  Interest  in  said  prop- 
erty which  had  been  owned  by  said  Charles 
Gould,  deceased,  does  not  appear  to  have 
been  discussed  or  considered  by  any  of  the 
parties.wfao  executed  said  quitclaim  deed 
ol  June  24, 1880 .  and  In  tlie  said  corre- 
spondence the  property  was  referred  to  as 
belonging  to  the  Gould  and  Palmerestates 
at  the  time  of  tbe  transmission  of  said 
qnitclalm  deed  of  June  24,  18S(),  which 
transmission  was  on  July  8, 1S80,  by  said 
Charles  W.  Gould  to  said  Thomas  M. 
Pierce,  lor  delivery  to  said  K.  F.  Smith. 
Such  exemplified  and  autheuticated  copies 
of  said  two  wills,  and  of  the  probate  of 
the  same,  were  also  transmitted.  Said 
quitclaim  deed  was  delivered  by  said 
Thomas  M.  Pierce  to  said  R.  F.Smlth  ear- 
ly In  February,  1881,  at  which  time  the 
said  R.  F.  Smith  paid  the  said  Thomas  M. 
Pierce  the  said  sam  ol  f  22S,  which  was 
soon  afterwards  remitted  by  the  said 
Thomas  M.  Pierce  to  said  Charles  W. 
Gould,  and  he  paid  the  same  to  the  execu- 
tors of  said  Palmer  estate  and  the  execu- 
trix of  said  Gould  estate.  Shortly  after 
the  delivery  ot  said  quitclaim  deed  to  said 
R.  F.  Smith,  the  ijuestlon  was  raised  as  to 
the  authority  of  said  executora  to  sell  and 
convey  said  real  estate,  and  some  corre- 
spondence followed,  and  on  April  18,  1881, 
Bald  Courtland  Palmer,  Charles  Phelps 
Palmer,  and  Heury  Draper  filed  In  tbe  of- 
fice <it  the  surrogate's  court  of  said  New 
York  county,  and  state  of  New  York,  a  pe- 
tition for  the  confirmation  of  said  Kale  to 
R.  F.  Smith,  and  on  May  23.  ]S81,  said 
Charles  \V.  Gould  api>eared  in  behalf  of 
said  petitioners  In  said  court,  and  an  or- 
der was  thereupon  made  by  siiid  court 
purporting  to  sanction  and  confirm  said 
sale."  The  findings  of  fact,  Irum  the  sev- 
enth to  fuurtoenth.  inclusive,  have  relation 
to  the  defendant's  claim  of  title,  and  to 
two  lots  not  now  in  controversy,  and  need 
not  be  given.  "(16)  That  on  June  24.1880, 
and  until  thedellvery  of  the  deed  in  Febru- 
ary, 1881,  the  property  described  as  in  the 
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said  foar  blocks  lu  said  deed,  of  date  June 
24,1880.wa8  worth  from  $10,000  to  $12,000, 
and  the  Incumbrance  thereon,  by  reason 
ol  the  tax-sales  herein  described,  then 
amounted  to  about  the  aam  of  from  $300 
to  $500. " 

CoDclDsions  of  law:  "Said  Quitclaim 
deed,  of  date  June  24. 1R80,  did  not  convey 
to  said  B.  F.  Smith,  under  whom  the  ptain- 
tift  claims,  any  property  of  the  estate  of 
Courtland  Palmer,  deceased,  and  Charles 
Gould,  deceased,  nor  of  the  grantors  as 
executors  and  executrix  of  eald  estates  re- 
spectively, and  the  decree  of  said  surro- 
gate's court,  of  date  May  23, 1881,  was  of 
no  validity  as  a  decree,  and  was  inop- 
erative as  a  confirmation  of  said  convey- 
ance. (2)  Said  deed  of  June  24,  IHSO.  and 
the  receipt  of  the  consideration  from  the 
said  R.  F.  Smith  by  the  executors  of  said 
estates,  was  insufficient  to  convey  to  the 
said  K.  F.  Smith  the  title,  legal  or  equi- 
table, of  the  said  Courtland  Palmer,  Charles 
Phelps  Palmer,  Mary AnnaPalmer Draper, 
the  two  children  of  satdRichardS.  Palmer, 
deceased,  and  Henrietta  S.  Gould  lu  said 
premises."  The  third  and  fourth  conclu- 
siouB  of  law  have  reference  to  the  defend- 
ant's title,  and  need  not  be  trtven.  "  (5) 
The  plalDtIB  is  entitled  to  recover  the  pos- 
sesfilon  of  said  lota  Nos.  23  and  24,  in  block 
43.  as  described  In  the  petition  herein,  up- 
on the  payment  to  the  defendant  of  the 
sum  of  $31.91,  and  interest  thereon,  accord- 
ing to  law,  from  April  21,  1880,  being  the 
amount  of  taxeti,  penalties,  and  costs  paid 
by  said  defendant.  The  plalntltt  is  also 
entitled  to  Judgment  for  his  costs  herein. 
(6>  That  said  defendant  is  entitled  tojndg- 
ment  against  plaintiff  for  all  of  the  said 
described  property  other  than  lotc  23  and 
24  in  block  4.1,  L.  C.  Challts'  addition." 

The  aforesaid  quitclaim  deed,  dated  June 
24,  1S80,  and  delivered  In  February.  1881, 
reads  as  follows: 

"  This  Indenture,  made  this  twenty- 
fourtbday  of  June,  in  the  year  onethoo- 
sand  eight  hundred  and  eighty,  between 
Courtland  Palmer,  Charles  P.  Palmer, 
Henry  Draper,  executors  of  the  estate 
of  Courtland  Palmer,  deceased,  and 
Henrietta  S.  Gould, executrix  of  the  estate 
of  Charles  Gould,  deceased,  parties  of  the 
first  part,  and  R.  F.  Smith,  party  of  the 
second  part,  wltnessetta:  That  the  said 
parties  of  the  first  part,  for  and  in  consld- 
erntion  of  the  sum  of  two  hundred  and 
twenty-five  dollare  lawful  money  of  the 
United  States  of  America  to  them  In  hand 
paid  by  the  eald  party  of  the  second  purt, 
at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  Is  here- 
by acknowledged,  hare  remised,  released, 
and  qultclnlmed,  and  by  these  presents  do 
remise,  release,  and  quitclaim  unto  the 
said  party  of  the  second  part,  and  to  his 
belrsand  assigns  forever,  all  of  block  twen- 
ty-nine, (29,)  being  lots  one  (I)  to  twenty- 
six,  (26,)lnclu8lve;  all  of  block  thirty,  (80,) 
being  lots  one  (1)  to  twenty-six,  (26,)  lu- 
cluBive;  all  of  block  forty -three,  (43,)  being 
Jots  one  (1)  to  thirty,  (30.)  inclusive;  all 
of  block  forty-four  (44)  eastol  lots  ten  (10) 
and  eleven,  (ll,)being  lotsone  (l)totwen- 
ty,  inclusive.  All  of  said  property  being 
In  that  part  of  the  city  of  Atchison  known 
US  'Cballis'  Addition  to  the  City  of  Atchi- 


son,' and  In  the  county  of  Atchison,  and 
state  of  Kansas,  together  with  all  and 
singular  the  tenements,  heredltameuts,  anti 
appurtenances  thereunto  belonging  or  ia 
any  wise  appertaining,  and  the  reversion  . 
and  rererslons,  remalnderandremalnderH, 
rents,  Issues,  and  profits  thereof,  aud  also 
all  ol  the  estate,  right,  title.  Interest,  proi). 
erty,  possession,  claim,  and  demand  what- 
soever, as  well  in  law  as  In  equity,  that 
the  said  parties  of  theflrst  part  have  In  or 
to  the  above-described  premises,  and  every 
part  and  parcel  thereof,  with  the  appurte- 
nances, to  have  and  to  hold  all  and  singular 
the  above  mentioned  and  described  prem- 
ises, together  with  the  appurtenanceii,  un- 
to the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever.  In  witness 
whereof,  the  said  parties  of  the  first  part 
have  hereunto  set  their  bands  and  seals 
the  day  and  year  first  above  written. 
CocBTLAND  D.  PALMER,  Ex'r.  [Seal. J 
Chas.  p.  Palmbr,  Ex'r.  [Seal.]  Henbx 
DitAPSR,  Ex'r.  [Seal.]  Henrietta  S. 
Gould,  Executrix.  [Seal.]  Sealed  and  de- 
livered In  the  presence  of  John  J.  Beckke, 
witness  as  to  the  three  executors,  J.  Tbain 
Easton,  as  to  Henrietta  S.  GKiuld,  exec- 
utrix. 

"State  of  New  York,  city  of  New  York, 
county  of  New  York— es. :  On  the  twenty- 
fourth  day  of  June,  in  the  year  one  thou- 
sand eight  hundred  and  eighty,  before  me 
personally  came  Courtland  Palmer, 
Charles  P.  Palmer,  and  Henry  Draper, 
known  to  me  to  betheexecutorsof  the  last 
will  and  tratamoit  of  Courtland  Palmer, 
mentioned  and  described  in  the  within  con- 
veyance, and  they  severally,  each  for  him- 
self, acknowledged  before  mo  that  he  ex- 
ecuted the  same  as  such  executor,  as  afore- 
said. [Seal.]  John  J.  Beckkr,  Notary 
Public-170-N.  Y.  C. 

"State  of  New  York,  city  and  county  of 
New  York— BS.:  On  this  25th  day  of  June, 
in  the  year  one  thousand  eight  hundred 
and  eighty,  before  me  personally  came  Hen- 
rietta S.  Gould, known  to  me  to  be  the  ex- 
ecutrix of  the  last  will  and  testament  of 
Charles  Gould,  deceased,  mentioned  and 
described  In  the  within  conveyance,  and 
she  acknowledged  before  me  that  she  ex- 
ecuted the  same  assuch executrix  as  afore- 
said. [Seal.]  J.  Thain  Easton,  Notary 
Public,  N.  Y.  C." 

This  deed  was  Indorsed,  upon  its  back  at 
the  time  of  its  execution  "as  follows :  "  Ex- 
ecutors' deed.  From  Courtland  Palmer. 
Charles  P.  Palmer,  Henry  Draper,  and 
Henrietta  8.  Gould,  executors,  to  R.  F. 
Smith. " 

L.  F.  Bird  and  .Jackson  A  Royse,  for 
plaintiff  in  error.  W.  W.  &  W.  F.  Gntbrle 
and  Henry  ElllBton,tor  defendant  In  error. 

Valentine,  J.,  (after statloa;  tbe  f&ctsas 
above.)  This  was  an  action  In  the  nature 
of  ejectment,  brought  in  the  district  court 
of  Atchison  county  to  recover  certain  real 
estate.  The  plaintiff.  John  M.  Price,  claims 
under  a  certain  deed  of  conveyance,  a  quit- 
claim deed,  executed  to  B.F.  Smith  by  the 
three  executors  of  Courtland  Palmer's  es- 
tate, to-wit.  Courtland  Palmer,  Jr.. 
Charles  P.  Palmer,  and  Henry  Draper,  and 
by  the  sole  executrix  of  Charles  Gould's  es- 
tate, to-wit,  Henriettas. Gould, and  acer- 
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tain  quitclaim  deed  from  Smith  and  wUe 
to  himself,  tosrether  with  certftln  other 
facts  and  cfrcamstances  which  he  claims 
create  In  himself  an  estate  In  the  property, 
either  legal  or  equitable,  or  both.  The  de- 
fendant. Samuel  C.  King,  claims  the  prop- 
erty under  cectaln  tax-deeds  executed  to 
lilra  by  the  county  clerk  of  Atchison  coun- 
ty, and  also  by  virtue  of  being  In  theact- 
nal  poK!4Pssion  and  occupancy  of  the  prop- 
erty. With  respect  to  nearly  all  the  prop- 
erty, the  Judgment  of  the  court  below  wfis 
in'  favor  of  the  defendant  and  against  the 

ftlalntitf,  upon  the  ground,  principally,  that 
t  was  not  Bhovn,  even  prima  fkcte,  that 
the  plaintiff  ever  had  any  title  ur  estate, 
either  legal  or  e*iuitable,  in  or  to  the  prop- 
erty. The  deed  under  which  the  plaintiff 
claims  was  evidently  intended  by  all  the 
parties  thereto  to  be  the  deed  only  of  the 
aforesaid  executors  and  executrix,  exe- 
cuted in  the  capacity  only  of  executors  and 
executrix,  and  nut  executed  In  any  other 
capacity,  or  by  any  other  person  or  per- 
sons. All  the  evidence  upon  the  subject 
tends  to  show  this.  The  deed  was  in- 
dorsed on  its  back,  "Executors'  dee<l."  It 
was  executed  In  the  name  of  the  executors 
and  executrix  as  such.  It  was  signed  by 
them  as  executors  and  executrix.  It  was 
witneBse<l  by  the  subscribing  witnesses  to 
the  same  effect,  and  it  was  also  acknowl- 
edged by  the  grantors  only  as  executors 
and  executrix.  And,  as  a  matter  of  fact, 
according  to  all  the  extrinsic  evidence  up- 
on the  subject,  the  grantors  intended  to 
execute  the  deed  only  as  executors  and  ex- 
ecutrix, and  afterwards,  with  the  desire 
and  widh  of  all  the  parties,  it  was  con- 
firmed by  the  surrogate's  court  of  the  city 
and  county  of  New  York.andstate  of  New 
York,  as  the  deed  of  the  exet  utora  and  ex- 
ecutrix; and  afterwards,  at  the  Instance 
ot  the  plaintiff  and  Smith,  authenticated 
copies  of  the  wills  under  which  the  execu- 
tors  and  executrix  attempted  to  execute 
the  deed,  and  the  proceedings  of  the  said 
surrogate's  court  showing  the  probate  of 
the  wills,  etc.,  were  filed  and  recorded  In 
the  office  of  the  probate  court  of  Atchison 
county,  Kan.,— the  county  in  which  the 
land  supposed  to  have  been  conveyed,  in- 
cluding the  land  in  controversy.  Is  situated. 
And  further,  each  of  the  parties  executing 
the  aforesaid  deed  was  actually  an  execu- 
tor or  executrix,  and  all  together  they 
were  all  the  executors  and  the  only  ex- 
ecutrix of  the  Palmer  and  Gould  estates, 
and  one  of  such  executors,  Henry  Draper, 
had  no  possible  interest  in  the  property 
supposed  to  be  conveyed  except  as  execu- 
tt>r,  and  aa  t!ie  husband  of  one  ot  the  heirs 
and  devisees,  and  the  grantors  mentioned 
in  theilocd  included  the  names  of  only  three 
of  thn  heiru  or  devisees,  and  there  were 
three  of  the  heire  and  devisees  of  the  Palmer 
estate,  and  the  six  heirs  of  the  Gould  eHtate, 
who  were  not  mentioned  In  the  deed  as 
grantors  or  otherwlue. 

If  the  foregoing  deed  shall  be  construed 
to  be  only  the  deed  of  the  foregoing  ex- 
ecu  tors  and  execu  trix,  then  It  m  u  st 
unquestionably  be  held  to  be  absolutely 
null  and  void  as  a  conveyance;  and  we 
think  it  must  be  so  construed  and  so  held. 
No  one  of  the  executors  or  the  executrix, 
«a  such,  bad  any  title  or  estate  in  or  to 


any  part  of  the  property.  The  wills  un< 

der  which  they  attempted  to  act  did  not 
give  to  them,  or  to  any  one  or  more  ol 
them,  any  title  or  estate  In  or  to  the  prop- 
erty as  executors  or  executrix.  Nor  did 
such  wills  confer  upon  them,  or  upon  any 
one  or  more  ot  them,  or  upon  any  one 
else,  any  power  or  authority  to  sell  or 
convey  the  property,  or  any  part  thereof, 
or  to  alienate  the  same  in  any  mcnner 
whatever.  Nor dldanycourteverattempt 
to  give  to  them,  or  to  any  other  person 
or  persons,  any  such  power  or  authority. 
And  there  was  always  an  abundance  of 
personal  property  on  hand  belonging  to 
each  estate  with  which  to  meet  all  demands 
that  might  be  presented  against  such  es- 
tate. Hence,  no  fact  existed  authorizing 
any  court  to  grant  any  such  power  or  ao- 
Ihority.  The  plaintiff,  however,  dalma 
that,  even  If  the  aforesaid  deed  Is  void  aa 
a  conveyance,  and  even  if  tor  that  reason 
the  plaintitr  has  no  legal  title  to  the  prop- 
erty in  controversy,  still,  under  all  the 
facts  of  the  case,  and  In  equity,  be  has  the 
paramount  equitable  title  thereto.  Now 
in  what  does  the  plaintiff's  equities  or  hto 
equitable  title  consist?  His  title,  so  far 
as  any  writing  Is  concerned.  Is  founded 
Bolely  upon  a  quitclaim  deed  to  himself 
from  Smith,  the  grantee  of  the  aforesaid 
executors  and  executrix,  and  hence*  ao  far 
as  his  written  title  !s  concerned,  he  claims 
only  under  a  quitclaim  deed  from  a  party 
(Smith)  whose  title  was  founded  upon  a 
void  executors'andexecutrix'sdeed.  which 
also  was  and  Is  only  a  quitclaim  deed; 
and  under  a  quitclaim  deed  the  grantee 
therein  cannot  claim  to  be  a  bona  Sde 
purr^haser  or  holder  of  the  property,  or  an 
equitable  owner  thereof  as  against  out- 
standing equities  in  otherctalmants  of  the 
property.  Johnson  v.  Williams,  87  Kan. 
179, 14  Pac.  Rep.  {)37.  Indeed,  the  grantee 
in  a  quitclaim  deed  getb  nothing  except 
what  Ills  grantor  In  fact  owned  at  the 
tinie  of  the  execution  ot  the  deed,  which, 
in  the  present  case,  was  nothing,  as  the  ex- 
ecutors and  executrix,  as  such,  owned 
nothing  in  the  present  case.  And  snch  a 
deed  will  notestop  the  maker  thereof  from 
afterwards  purchasing  or  acquiring  an 
outstanding  adverse  title  or  interest  In  or 
to  the  property,  and  holding  It  aa  against 
his  grantee.  Simpson  v.  Orceley,  8  Kan. 
586,  61)7;  Bruce  T.  Luke,  0  Kan.  201,  207,  et 
seq. ;  ^^cofIins  v.  Orandstaff,  12  Kan.  4B9, 
470;  Young  v.  Cllpplnger,  14  Kan.  148, 
160;  Ottv.  Sprague,27Kan.  624;  .lohnson 
V.  Williams,  37  Kan.  180.  181, 14  Pac.  Kep. 
537.  It  is  possible  that  there  might  be 
cases  where  a  party  claiming  only  under 
a  quitclaim  deed  would  have  equities  be- 
yond the  mere  terms  of  his  quitclaim  deed» 
but  we  do  not  think  that  this  ease  falls 
within  any  of  snch  cases.  It  Is  possible, 
where  a  party  purchases  real  estate,  and 
pays  a  full  consideration  therefor,  and 
takes  only  a  quitclaim  deed  as  a  convey- 
ance, that  bis  claim  ot  title  to  the  proper- 
ty should  be  treated  at  least  with  faror; 
but  such  is  not  this  case.  The  real  estate 
claimed  by  the  plaintitf  to  hare  been  con- 
veyed in  this  present  case  was  worth,  at 
the  time  ot  Its  supposed  conveyance,  from 
?10,000  to  $12,000.  with  an  Incumbrance  on 
It  for  taxes  amountiug  to  from  $300  to 
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^00, and  yet  thepIaintlfl'BffraDtor.Smlth. 
paid  only  ^225  for  soch  real  eatate,— less 
than  1-40  of  the  actual  value  of  the  proper- 
ty,—and  the  plaintiff  In  fact,  as  well  as 
presumptively,  knew  all  this.  Also, 
where  tliere  is  fraud  on  tlie  part  of  the 
vendor,  or  a  mutual  mistake  of  the  par- 
ties, or  some  accident  intervening,  it  is 
possible  that  the  holder  of  a  quitclaim 
deed  might  obtain  equities  beyond  the 
terms  ot  his  deed;  for  instance,  where  the 
deed  is  defective,  or  doffl  not  fully  expre^ 
what  the  parties  intended  that  it  should  ex- 
press, equity  might  reform  It.  or  might 
consider  it  aa  reformed,  so  as  to  make  It 
express  or  accomplish  what  both  the  par- 
ties Intended  that  it  should  express  and 
accomplish.  But  that  Is  not  this  case. 
The  deed  in  the  present  case  is  Just  what 
the  parties  Intended  that  it  should  be, 
and,  it  it  were  changed  In  Its  form  or  effect 
In  any  particular,  it  would  be  what  the 
parties  Intended  It  should  not  be.  It  is 
true  that  Smith  desired  a  different  kind 
of  deed,  and  at  the  Instance  ofSmith,  two 
different  deeds  were  sent  to  the  agent  of 
the  grantors  for  execution,  but  they  re- 
fused to  execute  the  same,  and  would  not 
execute  any  other  or  different  kind  of  deed 
than  the  one  which  they  did  in  fact  exe* 
cote;  and  the  negotiations  with  reference 
to  the  matter  were  going  on  and  pending 
between  the  parties  for  about  eight 
months  before  any  flnnl  agreement  was 
reached,  and,  after  all  the- parties  were 
well  informed  as  to  the  fact?,  Smith  finally 
agreed  to  take,  and  knowingly  did  take, 
the  very  deed  which  is  now  in  controver- 
sy in  this  case,  and  afterwards  paid  the 
aforesaid  $225  for  the  same.  He  took  it 
knowing  what  It  was,  and  that  he  could 
not  obtain  any  other  or  different  kind  of 
deed.  And  the  plaintiff  knew  the  same. 
There  was  no  fraud,  no  concealment,  no 
misrepresentation,  no  deception  on  the 
part  ot  the  grantors,  or  their  agents,  and 
no  mistake  with  reference  to  the  tacts  on 
the  part  of  any  one.  A  quitclaim  deed 
wasexecated  by  thegrantors  merely  as  ex- 
ecutors and  executrix,  and  all  the  parties 
knew  it ;  and  this  quitclaim  deed  really  con- 
veyed nothing,  leaving  the  en  tire  title  to  the 
property  In  theheirs  and  devisees.  By  this 
deed  fsmith  got  nothing,  and  he  conveyed 
nothing  to  the  plaintiff  by  hie  quitclaim 
deed  to  the  plaintiff.  And  the  facts  Vere 
not  such  as  to  create  or  vest  such  equities 
or  equitable  title  in  the  plaintiff  that  be 
may  now  disturb  the  rights  of  the  defend- 
ant who  ho^ds  and  claims  by  a  separate 
and  independent  title  adverse  to  both  the 
plaintiff  and  bla  grantors.  Tliere  are  also 
cases  where  an  agent  or  trustee  attempts 
to  bind  his  principal,  but  from  some  lack 
of  authority,  or  from  Irregularity,  he  falls 
to  do  BO,  and  in  effect  binds  himself.  But 
such  is  not  this  catie.  The  executors  and 
exncutrix  In  this  case  did  not  attempt  to 
bind  any  person.  They  merely  quitclaimed 
any  Interest  which  they  might  have  as 
executors  and  executrix  In  the  property, 
and,  as  before  stated,  no  party  was  de- 
ceived or  defrauded  or  mistaken  as  to  the 
tacts,  but  all  were  fully  ' and  completely 
cognizant  of  the  same.  Smith  got  all  he 
purchased  or  paid  for  when  he  got  his 
quitclaim  deed.     He  did  not  purchase  or 


pay  for  the  Individual  rights  of  any  per- 
son. Of  course,  in  the  beginning,  there 
was  some  talk  ot  conveying  the  title  to 
the  property,  and  Smith  at  all  times  de- 
sired that  such  should  be  the  case;  bnt 
the  executors  and  executrix  refused,  and 
consented  only  to  quitclaim  as  to  any  in- 
terest which  they  might  posetbly  have  In 
the  property  as  executors  and  executrix. 
They  did  not  agree  to  sell  or  convey  any 
interest  which  they  or  others  might  have 
in  the  property  In  any  other  capacity; 
and,  in  tlie  capacity  of  executors  and  ex- 
eeutrlx,  they  will  probably  never  dispute 
the  plaintiff's  title.  Indeed,  all  the  parties 
will  at  all  times  admit  that  Smith  got  by 
his  quitclaim  deed,  and  conveyed  to  the 
plaintiff  by  another  quitclaim  deed,  all  In- 
tere^t  which  the  executors  and  executrix 
ever  possessed  in  the  property,  which  in 
fact  was  nothing. 

The  defendant  makes  the  claim  that  no 
title  paused  to  Smith  or  to  the  plaintiff  for 
the  further  reason  that  neither  tlie  wills 
nor  the  probate  thereof,  nor  any  oi  the 
proceedings  of  the  surrogate's  courtof  the 
city  and  county  of  New  York,  were  filed  or 
recorded  in  the  office  of  the  probate  court 
of  Atchison  county,  Kan.,— the  county 
in  which  the  land  in  controversy  la  situ- 
ated,—until  long  after  the  aforesaid  deed 
from  the  execu  tors  and  executrix  to 
Smith,  and  the  deed  from  Smith  to  the 
plaintiff,  were  executed,  delivered,  accept- 
ed, and  recorded.  The  first  of  the  fore* 
going  deeds  was  executed  in  New  Yorlc 
on  June  24,  1880.  It  was  transmitted  to 
Kansas  on  July  8, 1880,  but  on  account  ot 
disputes  between  the  parties,  It  was  not 
accepted  by  Smith  until  about  February 
7, 1881,  when  it  was  accepted  by  him,  paid 
for,  and  then  recorded  in  the  office  of  tlie 
register  of  deeds.  It  was  confirmed  In  the 
surrogate's  court  of  the  city  and  county 
of  New  York  on  May  23. 18S1.  The  deed 
from  Smith  to.the  plaintiff  was  executed 
on  June  25, 1881.  and  was  recorded  on  July 
6, 1881.  The  wills  were  never  probated  in 
Kansas,  and  no  proceedings,  with  reference 
thereto,  were  ever  had  In  Kansas  until 
April  1, 1882,  when  authenticated  copies  ot 
the  wills,  and  the  records  of  the  proceed- 
logs  of  the  aforesQld  surrogate's  court, 
were  filed  and  recorded  in  the  office  of  the 
probate  court  of  Atchison  county,  Kan. 
Now  it  is  claimed  by  the  defendant  that 
no  will  can  be  effectuftl  to  pass  title  to  real 
estate  unless  the  same  has  been  probated 
or  recorded  In  Kansas,  according  to  the 
statutes  of  Kansas,  and  sections  24  and 
29  of  the  act  relating  to  wills,  and  section 
1  of  chapter  102  of  the  Laws  of  1879,  (Gen. 
Laws  1880,  par.  2932.)  are  referred  to  as 
sustaining  this  claim.  Said  section  29 
reads  as  follows:  "Sec.  29.. No  will  shall 
be  effectual  to  pass  real  or  personal  estate 
unless  it  shall  have  been  duly  admitted  to 
probate,  or  recorded,  as  provided  In  this 
act." 

Upon  the  foregoing  facts  and  statutes 

referred  to,  it  Is  claimed  by  the  defendant 
that  no  title  had  ever  passed  to  any  one 
under  the  wills  when  the  foregoing  deeds 
were  executed  and  delivered,  and  thereforo 
tbBt  no  title  could  have  passed  to  ijmtth 
or  to  the  plaintiff  because  of  the  wills  or 
otherwise  when  the  foregoing  deeds  were 
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executed,  for  at  that  time  neither  the  exec- 
utors nor  the  executrix,  nor  the  devisees, 
nor  an7  one  else  who  might  claim  title 
under  the  wills,  had  any  such  title  under 
the  same  to  paes  to  any  one;  and  that. as 
both  aacb  deeds  were  merely  qnltclatm 
deeds,  wblcb  could  not  operate  to  pass 
lutnre^cqulred  titles,  no  title  could  erer 
subsequently  have  passed  under  them,  and 
the  cases  heretofore  cited  are  referred  to 
as  authority  for  such  claim.  With  refer- 
ence to  these  claims  of  the  defendant  Just 
mentioned,  we  shall  express  no  opinion, 
as  we  do  not  think  It  Is  necessary  for  the 
decision  of  this  caae. 

We  decide  In  this  case,  however,  the  fol- 
lowing :  The  first  quitclaim  deed  executed 
by  the  executors  and  executrix  to  Smith 
did  not,  of  itself,  and  at  the  time  it  was 
executed,  convey  to  Smith  any  title  or  in- 
terest in  or  to  the  property  described  in  the 
deed,  lor  at  that  Ume  ttae  grantors,  as  ex- 
ecutors and  executrix. had  no  such  title  or 
Interest  to  convey,  nor  any  power  or  au- 
thority to  convey  any  soch  titleor  Interest, 
and  nothing  afterwards  passed  under  such 
deed,  or  by  virtue  of  its  terms,  for  it  was 
only  a  quitclaim  deed,  and  such  is  and  al- 
ways has  been  the  law  with  respect  to 
quitclaim  deeds;  and  nothing  at  any  time 
passed  by  virtue  of  any  of  or  all  the  facts 
and  circumstances  taking  place  prior  to, 
contemporaneous  with,  and  subsequent 
to  the  execution  of  the  deed,  for  no  fraud, 
deception,  concealment,  mistake  of  facts, 
or  accident  occurred  or  Intervened,  and  it 
was  not  the  intention  of  the  parties  that 
anything  but  the  interest  of  the  executors 
and  executrix  as  such,  or  the  interest 
whlcb  they  might  have  had  the  power  to 
convey,  should  pass.  And  we  might  fur- 
ther say  that  a  party  can  never  obtain  by 
way  of  estoppel  or  ratification  or  other- 
wise whatlt  was  never  expected  or  intend- 
ed that  he  should  obtain.  Finding  that 
the  plainttlf's  supposed  legal  title  founded 
upon  the  aforesaid  quitclaim  deeds  Is  void, 
and  not  finding  any  equities  In  favor  of 
the  plaintiff  sufficient  to  create  an  equita- 
ble title,  we  think  the  judgment  of  the 
court  below  is  correct.  There  are  a  few 
other  questions  presented  in  this  case,  but 
we  do  not  think  that  they  need  comment. 
The  plaintiff  may  pay  the  taxes  due  on 
the  two  lotsadluds^  to  falm  at  any  time, 
and  may  then  obtain  the  possession  there- 
of. The  judgment  oft  the  court  below  will 
be  affirmed.   All  the  justices  concurring. 

(44  Kan.  669)  — 

Bebbon  et  ah  v.  BrssNBARE. 
(Supreme  Court     £anea«.  Nov.  8,  1890.) 

INJTTRIBS  to  8BBTA.NT8  —  LllBILITT  OP  RaILBOAD 
CONTEAOTOBB. 

1.  Chapter  SS,  Ress.  Laws  1874,  eoUtled  "An 
act  to  define  ttae  liability  of  railroad  companies  in 
certain  cases,"  (paragraph  1251,  Gen.  St.  1889,) 
applies  to  every  railroad  company  organized  in 
this  state,  and  to  every  railroad  company  doing 
business  in  Uiis  state;  bat  its  provisions  do  not 
inclade  Anns,  partnerships,  or  individuals  hav- 
ing servants  or  employes  engaged  in  work  upon 
the  road  or  trains  oi  a  railroad  corporation. 

3.  A  firm  or  partnership,  composed  of  private 
persons,  not  being  a  raimiad  corporation,  or  a 
ae  facto  railroad  corporation,  having  a  subcon- 
tract to  construct  a  part  of  the  road  of  a  railroad 
corporation,  orgaalzed  under  the  laws  of  this 


state,  and  opwating  cars  and  trains  on  the  road 
in  the  prosecution  of  their  work,  and  having 
servants  and  employes  at  work  upon  the  roao, 
and  in  charge  of  their  trains,  are  not  within  the 
terms  of  chapter  93,  Sees.  Laws  1874,  (paragraph 
1351,  Oen.  St.  1889.) 
{Syllaiiut      the  Court) 

Error  from  district  court,  Sollneconnty; 
S.  O.  Hinds,  Judge. 

H.  M.  Jackson,  for  plaintiffs  In  error. 
GarverA  Bond,  for  defendant  in  error. 

HoBTON,  C.  J.  This  was  an  action  in 
the  court  below  tor  damages  for  personal 
injuries,  received  by  Hurry  E.  Busenbarfc 
while  in  the  employ  of  the  defendants, 
Beeson  &  Selden.  The  jury  returned  a 
verdict  for  the  plaintiff  for  fl2.0(H),  and 
judgment  was  entered  for  that  amount 
against  the  defendants.  They  compluln, 
and  bring  the  case  here.  It  appears  from 
the  record  that  the  Kansas  &  Colorado 
Railroad  Company,  an  auxiliary  of  the 
Missouri  Pacific  Railway,  is  a  corporation 
organized  under  the  laws  of  this  state,  and 
doing  business  as  a  railroad  company  in 
this  state.  W.  V.  McCracken  &  On.  were 
the  original  contractors  with  the  railroad 
company  for  the  construction  of  Its  road 
through  Saline,,McPfaer8on,  Rice.  Barton, 
and  other  counties  of  the  state.  Mc- 
Cracken &  Co.  sublet  the  construction  of 
the  road  to  Beeson  &  Selden  between  Sa* 
Una  and  the  east  Hue  of  Ness  county.  Mc- 
Cracken &  Co.- were  to  famish  all  the  loco- 
motives, not  to  exceed  three,  and  cni-s.  In- 
cluding boarding-cars,  forthe  use  of  Beeson 
&  Selden  Is  carrying  out  the  contract.  Bee- 
son ft  Selden  were  to  receive  all  material 
at  Sallna.  and  transport  the  same  at  their 
own  cost  and  expense.  Including  all  un- 
loading, loading,  and  reloading  of  such 
material,  under  direction  of  the  engineer 
in  charge,  and  as  he  should  deem  neces- 
sary. After  15  miles  of  track  had  been 
laid  from  Sallna,  west.  Beeson  &  Selden 
sublet  a  portion  of  the  work  to  Bracey  ft 
Harris.  Bracey  &  Harris  were  to  do  all 
work  In  the  track— laying  and  to  loadand 
unload  material,  hut  Beeson  &  Selden  were 
to  transport  the  material, and  provide  the 
train  service.  Beeson  ft  Selden  employed 
and  paid  thetralnmen.  Including  the  plain- 
tiff. Trains  were  operated  on  the  road  by 
Beeson  ft  Selden.  About  October  25, 1886, 
the  Missouri  Pacific  Railway  Company  be- 
gan running  trains  over  the  road  between 
Sallna  and  Geneseo.  Beeson  &  Selden  re- 
tained their  own  trains  in  completing  the 
construction  of  the  road.  OnOutober27, 
1886,  just  after  dark,  Har^  Busenbark, 
a  fireman  in  the  employ  of  Beeson  ft  Sel- 
den, while  at  Geneseo  wltb  his  engine, get- 
ting ready  to  go  with  a  train  of  cars  to 
Sulina  after  material,  under  the  order  of 
his  engineer,  went  under  his  engine  for  the 
purpose  of  cleaning  the  ash-box.  While  in 
that  position,  another  train  operated  by 
Beeson  &  Selden  veas  backed  against  the 
train  to  which  the  engine  was  attached, 
under  which  Busrabark  was  cleaning  the 
ash-box.  This  caused  the  engine  to  move. 
Busenbark's  foot  was  crushed  by  one  of 
the  wheels  of  the  engine.  Subsequently  It 
was  amputated.  Thepetltlon  alleged,  and 
the  evidence  tended  to  prove,  that  a 
brakeman  or  employe  of  Beeson  &  Selden* 
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whose  duty  It  was  to  attend  to  the  dlB- 
playlnsr  of  warning  lights,  failed  to  dis- 
play any  Mpfht  or  signal  at  the  end  of  the 
train  against  which  the  other  one  backed. 
Thepetitlon  alleged,  and  the  evidence  tend- 
ed to  prove,  that  both  trains  were  negli- 
gently handled  by  the  employes  in  charge 
thereof,  and  that  the  collision  was  caused 
by  the  negligence  of  such  employes,  as  well 
as  the  failure  to  display  any  warning 
lights  or  signals.  The  petition  alleged 
that  J.  H.  Beeson  and  H.  P.  Selden  were 
partners  as  Beeson  &  Selden  In  the  work 
of  coDBtrnctlon.  The  petition  nowhere 
alleged  that  Beeson  &  Selden  were  a  rail- 
road company  organized  under  the  laws 
of  this  state,  or  any  other  state,  or  that 
they  were  a  de  facto  railroad  company. 
The  evidence  upon  the  trial  did  not  tend 
to  show  that  Beeson  &  Selden  were  a  rail- 
road company  of  thia  state,  or  of  any  oth- 
er state.  The  court,  among  other  Instruc- 
tions, gave  the  following:  ** If  the  defend- 
ants were,  at  the  time  of  the  injury  com- 
plained of,  operating  the  Kansas  &  Colo- 
rado Railroad,  or  running  trains  upon 
said  road  for  the  pnrpos&of  carrying  con- 
strnctioD  material,  as  well  as  freight  and 
passengers  when  offered,  not  connected 
with  the  road,  they  would  be  liable,  under 
the  statute,  for  any  Injury  which  one  em- 
ploye of  defendants  might  receive  because 
of  the  n^Ilgence  of  another  employe,  with, 
out  regard  to  who  or  what  such  negligent 
employe  maybe.  The  statute  reads  asfol- 
Iowb:  'Every  railroad  company,  organ- 
ised or  doing  business  In  this  state,  shall 
be  liable  for  all  damages  done  to  any  em- 
ploye of  aucb  companj ,  In  consequence  of 
any  negligence  of  Its  agents,  or  by  any 
mismanagement  of  its  engineers  or  other 
employes,  to  any  person  sustaining  such 
damages.'  And,  in  order  to  be  doing  the 
business  of  a  railroad  company,  and  to 
be  liable  under  this  statute.  It  is  not 
necessary  that  they  should  hold  them- 
selves out  to  he  common  carriers,  or 
that  they  should  be  required  to  carry  all 
freight  and  passengers  presented.  It  Is 
the  character  of  the  work  done  rather 
than  the  particular  manner  in  which  It  Is 
done,  or  the  quantity  done,  that  should  de- 
termine this  question.  Neither  Is  It  neces- 
sary that  defendants  should  have  absolute 
control  and  management  of  the  road.  It 
la  sufficient  that  they  actually  operate 
trains  upon  the  road,  either  by  themselves, 
or  with  the  co-operation  of  othera. "  This 
Instruction  was  not  applicable  under  the 
petition  or  the  facts  disclosed  upon  the 
trial,  and  therefore  was  erroneous.  Kot 
only  was  It  erroneous,  but  It  was  greatly 
prelndlclal  to  the  defendants.  The  statute 
referred  to  was  passed  In  1K74.  Its  title  is 
"  An  act  to  define  the  liability  of  railroad 
companies  In  certain  cases."  The  statute 
so  far  modifies  and  changes  the  common 
law  that  a  servant  or  employe  of  a  rail- 
road company  may  maintain  un  action 
against  sncb •  railroad  company  for  any 
i^ury  received,  while  In  the  line  of  bis  em- 

f>]oyment,  through  the  negligence  of  a  fel- 
Dw-servant  or  employeengaged  with  him 
]n  the  same  common  work  of  the  master 
or  employer,  unless  such  injured  servant 
or  employe  has  himself  been  guilty  of  n^- 
ligence  or  want  of  ordinary  care,  which 
T.26P.no.2— 4 


has  directly  contributed  to  producetbe  In- 
jury complained  of. 

Previous  to  the  statute  of  1874,  the  rule 
of  law  which  prevailed  In  this  state  ex< 
empted  from  liability  all  employers.  In- 
cluding railroad  companies,  for  Injuries  to 
their  employes,  caused  by  the  negligence 
or  incompetency  of  a  fellow-servant,  on- 
lesH  the;  had  employed  such  negligent  or 
incompetent  serrant  without  proper  In- 
quiry as  to  his  qualification,  or  had  re- 
tained him  af  ter  knowledge  othlB  negligence 
or  Incompetency.  Dow  v.  Rallvray  Co.,  8 
Kan.  642;  Ballway  Co.  v.  Salmon,  11  Kan. 
83;  24  Amer.  Law  Bev.  175.  This  was  the 
rale  of  the  common  law;  but  this  rule  of 
the  common  law  was  abrogated  by  the 
statute  of  1874.  so  tar  as  It  related  to  rail- 
road companies  organized  In  this  state, 
or  railroad  companies  doing  business  in 
this  state.  The  statute  of  1874  fixes  a  new 
liability  upon  railroad  companies  organ- 
ized In  this  state,  and  railroad  companies 
doing  business  in  this  stftte.  This  statute 
is  in  oerogation  of  the  common  law,  there- 
fore it  is  not  to  be  extended  by  Implication 
or  construction.  "As  a  rule  of  exposition, 
statutes  are  to  be  construed  In  reference  ' 
to  the  principles  of  the  common  law;  for 
It  Is  not  to  be  presumed  that  the  l^lsla- 
tnre  Intended  to  make  any  innovation  up- 
on the  common  law,  further  than  the  case 
absolutely  required.  The  law  rather  In- 
fers that  the  act  did  not  intend  to  make 
any  alteration  other  than  what  la  speci- 
fied, and  besides  what  has  been  plainly 

grononnced ;  for,  If  the  le^slature  had 
ad  that  design.  It  Is  naturally  said  they 
would  have  expressed  It."  Chancellor 
Kent  says':  "This  has  been  the  language 
of  courts  In  every  age,  and  when  we  con- 
sider the  constant,  vehement,  and  exalted 
eulogy  which  the  ancient  sages  bestowed 
upon  the  common  law  as  the  perfection 
of  reason,  and  the  best  birthright,  and 
noblest  inheritance  of  the  subject,  we  can- 
not be  surprised  at  tbe  great  sanction 
given  to  this  rule  of  construction."  Pot- 
ter'sDwar.  St.18.5.  Tbestatate ofl874Isto 
be  construed  strictly.  It  cannot  apply  to 
masters  or  employers  not  within  its 
terms ;  neither  can  It  be  construed  to  give 
protection  to  persons  not  In  the  employ 
of  a  railroad  company.  The  statute  hcM 
reference  to  servants  and  employes  of 
railroads,  not  to  servants  or  employes  of 
other  masters,  companies,  or  corpora- 
tions. The  statute  does  not  Include  part- 
nerships, or  persons  in  the  employ  of  part- 
nerships; It  does  not  include  construction 
companies,  or  i>ersons  in  theemploy  of  con- 
struction companies;  It  does  not  Include 
bridge  companies,  or  persons  In  the  em- 
ploy of  bridge  companies, — although  such 
partnerHhlps  and  companies  construct 
railroads,  build  bridges,  and  do  other 
public  work.  Statutes  similar  to  the  one 
referred  to,  changing  the  common-law  rule 
between  masters  and  servants,  employ- 
ers and  employes,  are  in  force  In  a  num- 
ber of  the  states  of  this  country :  but,  with 
one  exception,  these  statutes  are  all  con- 
fined in  their  operation  to  railroad  com- 
panies. The  single  exception— the  Rhode 
Island  statute— embraces  only  the  cases  of 
common-law  carriers.  7  Amer.  &  Eng.  Enc. 
Law,  859;  34  Amer.  Law  Bev.  181,  (1890.) 
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Tbe  leglslatnre  has  full  aathorlty  to  ex- 
tend tbe  operation  of  the  statute  to  all 
corporations,  companies,  maaters,  or  em- 

floyers  of  every  occupation  or  business, 
t  has  not  seen  fit  to  do  so.  It  mii;bt 
very  properly  have  extended  theoperation 
of  tbe  statute  to  all  partnerships,  masters, 
or  others  engaged  in  the  woric  of  operat- 
ing trains  upon  railroads,  or  in  construct- 
ing railroads,  or  other  like  work.  It  has 
not  done  so.  In  various  opinions  of  this 
court,  we  have  frequently  held  that  the 
statu  te  applied  to  peroonR  engaged  in  tbe 
hacardous  work  of  operating  trains  upon 
a  railroad,  but,  In  all  those  cases,  we  bad 
reference  to  tbe  employes  of  a  railroad  com- 
pany orgranized  in  this  state,  or  of  a  rail- 
road cuiiipany  doing  business  in  this  state. 
Hallway  Co.  v.  Holey.  25  Kan.  85;  Hall- 
way Co.  V.  Mackey,  3S  Kan.  298,6  Fac.  Rep. 
291 ;  Bucklew  v.  Railway  Co.,  21  N.  W, 
Kep.  103. 

Again,  we  hare  held  that  when  a  rail- 
road is  being  constructed,  and  Is  In  tbe  ex- 
cluHlve  possession  of  and  operated  by  a 
contractor  for  its  construction,  and  the 
railroad  company,  at  the  time  tbe  injurlea 
complained  of  are  committed,  baa  no  con- 
trol thereof,  sncb  company  is  not  liable 
for  tbe  damages  resulting  from  the  oper- 
ation of  such  railroad.  Railway  Co.  v. 
FitESimmons,  18  Kan.  34;  Railroad  Co.  v. 
Willis,  88  Kan.  830,  16  Pac.  Rep.  728.  If  tbe 
statute  of  1874  were  extended  so  as  to  In- 
clude the  firm  ol  Beeson  &  Selden  and  their 
employes,  it  must  also  be  extended  so  as 
to  include  every  Arm,  partnership,  con- 
tractor, or  private  person  having  serv- 
ants or  employes  at  work  on  the  track,  or 
in  the  yard,  of  a  railroad  company.  Trust 
Co.  V.  Thomason,  25  Kan.  6;  Railroad  Co. 
V.  Harris,  33  Kan.  416.  6  Pnc.  Rep.  571; 
Railroad  Co.  v.  Koebler.  87  Kan.  463,  15 
Fac.  Rep.  667.  Tbe  statute  does  not  go  so 
far.  Tbe  courts  constrne  laws,  bat  do  not 
make  them.  Tbe  trial  court  attempted 
to  fix  a  liability  on  Beeson  &  Selden  under 
a  statute  which  has  no  application  to 
them  as  masters  or  employers;  they  not 
being  a  railroad  company  organized  in  this 
or  any  other  state.  The  general  rule  is 
that  he  who  engages  In  tbe  employment 
of  another  for  tbe  performance  of  speci- 
fied duties  and  services  for  compensation 
takes  upon  himself  the  natural  and  ordi- 
nary risks  and  perils  incident  to  the  per- 
formance of  such  services.  The  perils  aris- 
ing (mm  tbe  carelessness  and  negligence 
of  those  who  are  in  the  same  employment 
are  no  exception  to  this  rule.  If  Beeson  & 
Selden  used  due  diligence  in  the.  selection 
of  competent  and  trusty  servants,  and 
furnished  them  with  suitable  means  to  per- 
form the  service  in  which  they  employed 
them,  and  did  nnt  retain  negligent  or  in- 
competent servants,  after  knowledge  or 
notice  of  their  negligence  or  Incompetency, 
they  are  not  answerable  to  Busenbark,  or 
any  other  employe,  for  any  Injury  received 
by  them,  or  either  of  them.  In  consequence 
of  the  carelessness  of  any  co-servant  or 
co-employe,  while  they  were  engaged  In 
tbe  same  service.  Outside  of  the  statute, 
Beeson  &  Selden  were  required  to  assume 
the  duty,  towards  their  servants  and  em- 
ployes, of  exercising  reasonable  care  and 
diligence  In  providing  tbem  with  a  reason- 


ably  safe  place  at  which  to  work,  and  also 
in  furnishing  th«m  proper  means  or  in- 
strumentalities, sncb  as  engines,  cars,  oil, 
lights,  etc.,  to  work  with.  Railroad  Co. 
V.  Holt,  29  Kan.  1B2 ;  Railroad  Co.  v.  Moore, 
Id.  632;  Railway  Co.  v.  Fox,  31  Kan.  586,  3 
Pac.  Rep.  320;  Railway  Co.  v.  Weaver,  35 
Kan.  434, 11  Pac.  Rep.  408;  Railway  Co.  v. 
Dwyer,  36  Kan.  69, 12  Pac.  Rep.  352;  Rail- 
road Co.  V.  Wagner,  83  Kan.  660,  7  Pac. 
Rep.  204;  RaUroad  Co.  v.  McKee,  37  Kan. 
&92, 15  Fac.  Rep.  484.  As  tbe  Instruction 
complained  of  did  not  place  the  llabtlity 
of  Beeson  &  Selden  upon  the  duty  of  mas- 
ter and  servant  nnder  tbe  common  law. 
but  solely  upon  a  statute  which  bos  no 
application  to  them,  and  applies  only  to 
railroad  companies  onsanized  In  this 
state,  and  to  railroad  companies  dolnj; 
business  Id  this  state,  the  case  was  not 
correctlysubmitted  to  tbejory.  Tbe  Judff- 
ment  of  the  district  court  most  be  re- 
versed.  All  the  justices  concurring. 


  (86  <C»1.  6M) 

Stonbsifeb  et  at.  v.  ARMSTHOHe.Jndge. 
{Ho.  18,989.) 

(Suipreme  Cowrt  of  California.   Dec.  4, 1890.) 

Mandamus — Bill  of  Exceptioxs — Sbttlbmest. 

A  Judge  of  the  superior  court,  who  has 
exercised  his  dlscretloa  la  refusing  to  settle  s 
bill  of  exceptiotis  not  presented  to  him  within  the 
time  presOTibed  by  law,  owing  to  t^e  mistake  or 
excusable  neffiect  of  appellant's  attorneys,  can- 
not be  compelled  so  to  do  by  writ  of  mandate, 
conceding  that  be  has  the  power  to  relieve  against 
such  mistake  under  Code  Civil  Proc.  Gal.  f  473, 
which  confers  on  the  superior  court  distretiooaiy 

Sower  to  relieve  a  party  from  a  **]udgmeiit,  or- 
er,  or  other  proceeding"  taken  against  him 
through  his'mlstake  or  exoDsahle  neglect. 

In  bank.  Application  for  writ  of  maa- 

damua. 

Edward  j.  PiiDs^e  and  Stootiaifyr  4k  Mi- 
nor, for  petitioner.  WilUaai  Matthews  and 
Wt^ght  &  Hazen,  for  respondents. 

Per  Cdriam.  Tbls  is  an  application  tor 
a  writ  of  mandate  to  compel  the  respond- 
ent to  settle  a  bill  of  exceptions  In  a  case 
tried  befftre  him  in  Stanislaus  county  en- 
titled "Stonesifer  et  als.  vs.  Kllbnrn  et 
als."  The  bill  was  not  presented  to  the 
Judge  for  settlement  within  the  time  pre- 
scribed by  law,  or  by  any  order  or  stlpulfv* 
tion  extending  the  same.  Upon  presenta* 
tion,  although  the  Judge  found,  and  in  his 
order  certified,  that  the  same  was  not 
served  In  time  by  reason  of  the  mistake, 
tnadvert^ce,  and  excusable  neglect  of  one 
of  the  attorneys  of  the  plalntlfte  who  bad 
charge  of  tbe  mutter,  he  sustained  tbe  ob- 
jection of  tbe  other  party  to  tbe  settle- 
ment thereof,  on  the  ground  that  tlie 
same  was  not  served  in  time,  and  that  he 
bad  no  power  to  relieve  the  party  from 
Bucb  mistake,  inadvertence,  and  neglect, 
and  refused  to  settle  the  bill.  In  Bnunel  v. 
Stockton,  83  Cal.  820,  28  Fac.  Rep.  801,  this 
court,  in  bank,  said:  ** The  moving  party 
must  prepare  and  serve  his  statement 
within  the  time  allowed  by  law  for  that 
purpose,  or  it  cannot  be  settletl,  or,  If  set- 
tled, cannot  be  considered,  either  at  tbe 
hearlngof  the  motion  or  on  appeal  to  this 
court."  The  same  rule  of  law.  in  tbls  re- 
gard, applies  to  bills  ot  exceptions  as  to 
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statements.  When  the  objection  wan  in- 
terposed In  the  cunrt  briow,  the  plaintiff, 
upon  notice  and  affidaTita,  moved  to  be 
relieved  from  the  objection  on  the  Rround 
of  miatake,  Inadvertence,  aurprlse,  and 
exeaaable  ne^^lect.  and  it  was  ujion  the 
heartngof  tlmt  motion  that  the  order  wae 
made,  and  the  settlement  of  the  bili  re- 
fused. Assuming  that  the  court  has  tlie 
poiver  to  Kfunt  Mils  relief,  under  section 
473,  Code  Civil  Proc.,i  (which,  however, 
we  do  not  now  deride,  for  we  do  not 
think  the  case  a  proper  one  in  wliich  to 
determins  the  seme.)  whether  It  shall  do 
so  ur  not  is  a  matter  reatiiis  in  the  dtacre- 
tlon  of  the  court.  We  cannot  command 
what  Its  action  shall  be.  At  most,  we 
could  only  command  It  to  act.  It  has  al- 
ready done  so.  If  there  was  error  or 
abuse  of  dlncretlon  In  Its  action,  the  same 
may  be  reviewed  on  appeal,  but  we  can- 
not revente  its  action  by  mandate.  The 
writ  must  be  denied. 


(86  Cal.  S89) 

TxTLOR  v.  Black  DiA%fONn  Coal  Mut.  Co. 
(No.  12,905.) 
{Supreme  Court  of  CcUlfomta.   Deo.  4, 1880.) 

ATTORSVT'S  COHTRACr — ASSIOHIIIKT. 

The  principle  tbat  an  attomeT  cannot  as- 
sign a  contract  for  fais  servloes,  ana  substitute 
another  attorney  in  his  place,  withont  the  client's 
consent,  has  no  application  where  the  attorney 
has  practically  rendered  all  the  services  be  con- 
tracted to  do  before  the  assignment  was  made; 
and  in  such  a  case  the  assignment  of  the  contract 
b  valid,  b^ng  snbstantial^  the  asslgnnient  <a  a 
debt  due. 

Department  2.  Api>eal  from  superior 
court,  city  and  county  of  San  Francisco ; 
T.  K.  Wilson,  Jud^. 

TT.  H.  I..  BAmi^fi,  for  appellant.  Wm.M. 
Phraon,  lor  respondent. 

McFa  BLAND.  J.  This  action  was 
bruiiKht  by  plaintiff,  as  asulfniee  of  Hoyt 
&  McKee,  attorneys  at  law,  to  recover 
from  defendant  a  balance  due  for  profes- 
sional services.  Judgment  went  for  plain- 
tiff in  the  court  beluw,  from  which,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.  Hoyt  &  McKee  made  a 
contract  with  defendant  by  which  they 
were  to  receive  a  certain  compensation  for 
their  services  as  attorneys,  provided  they 
should  accomplish  certain  results.  After-, 
wants  McKee,  .as  survlvlnf?  member  of 
the  firm  of  Hoyt  *  McKee,  (Hoyt  having 
died  before  the  services  were  quite  ail  ren- 
dered,) assigned  to  the  plaintiff  Taylor  all 
the  rifcht  and  title  of  said  Arm  In  said  con- 
tract, and  allthe  moneys  due  orto  become 
due  thereunder.  Appellant  contends  that 
the  assignment  was  Invalid  upon  the 
gn>und  tliat  ah  attorney  cannot  assign  a 
contract  for  his  services,  and  substitute 
another  attorney  In  his  place,  without 
the  consent  of  his  client,  such  contract  be- 
ing special,  and  founded  upon  personal 
qualities.  The  general  principle  thus  In- 
roked  la  no  doubt  sound,  but  we  do  not 

■Code  Civil  Proo.  Cal.  |  473,  povldes  that  the 
eoort  may,  in  its  disCTOtlon,  relievo  a  party  from 
■■a  ludgment,  order,  or  other  proceeding  taken 
acatnst  falm  through  Us  mistake^  Inadvertence^ 
•orprise^  me  asoasaWe  aagleoL  * 


think  that  It  applies  to  the  case  at  bar. 
A  careful  examination  of  the  pleadings, 
the  evidence,  and  the  findings  shows  that 
the  services  which  Hoyt  and  McKee  prom- 
ised to  render,  and  the  ends  which  tlmy 
agreed  to  accomplish,  were  all  practically 
rendered  and  accomiillshed  before  the  as- 
signment to  plaintiff;  and  that  appellant 
had  received  the  fall  benefit  of  those  serv- 
ices and  the  accomplishment  of  those 
ends  before  said  assignment.  The  assl^rn- 
ment.  therefore,  was  substantially  the  as- 
signment of  a  debt  due.  The  judgment 
and  order  are  affirmed. 

We  concur!    8babfstcut»  J.;  Thobh- 

TON,  3.. 


(88  Cal.  581)> 

Pkbkins  t.  Wakehau.   (No.  13.670.) 
(Supreme  Court  of  CeUifomUi.  Dec.  8^  1890.) 
QunriHo  Tmj—  Sbbviob  bt  Publioation— Va- 

LIDITT  OP  JonOMSNT. 

A  judgment,  in  an  action  to  qnlet  title,  Is 
binding  against  a  noo-resident  defendant,  who 
does  not  appear  or  answer,  and  who  Is  sorved  1^ 

Subllcation  only  while  absent  from  the  sute,  nn- 
er  Code  Civil  Proo.  Cal.  $S  413,  418,  providing 
that  wnere  a  person  on  whom  service  is  to  be 
made  resides  oat  of  the  state,  or  has  departed 
from  the  state,  and  the  fact  appears  by  ufflilavit' 
to  the  satisfaction  of  the  court,  and  It  also  ap- 
pears that  a  oause  of  action  exists  against  sucn 
parson,  such  court  may  order  that  the  service  be 
made  by  publloatlon  of  the  summons. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  F.  Gaboi> 
NER.  Judge. 

Wells,  Gntbrte  A  Lee,  for  appellant. 
Kfctor  Montgomery,  J.  W.  Towaer,  and 
A.  W.  Button,  for  respondent. 

Paterbon,  J.  The  appeal  from  the  or^ 
der  denying  the  motion  for  a  new  trial,  bo 
far  aa  It  affects  the  respondent,  town  of 
Santa  Ana.  must  be  dismissed.  The  no- 
tice of  Intention  to  move  for  a  new  trial 
was  noteerved  onsald  respondent.  There 
was  an  attempt  to  serve  the  statement, 
but  the  attorney  upon  whom  It  was  served 
had  no  anthorlty  to  accept  service,  which 
tact  was  known  to  appellant  at  the  tlm« 
of  service.  The  motion  of  reepcmdent,  the 
town  of  Santa  Ana,  to  dismisa  the  appeal 
from  the  order  denying  a  new  trial  is 
granted,  and  said  api>eal,  in  so  far  as  It 
affects  said  respondent.  Is  dismissed.  A 
motion  was  made  on  various  grounds, 
olso.  to  dismiss  the  appeal  from  the  judg- 
ment, but  as  thefindlngs  support  the  Judg- 
ment, and  no  error  appears  on  tbe  face  of 
the  roll,  we  deem  It  best  not  to  pass  on 
the  motion  to  dismiss,  but  to  affirm  the 
judgment.  The  court  found  that  In  a 
former  action,  brought  by  Wakehnm 
against  Perkins  and  others  to  determine 
all  adverse  claims^ to  the  property  da* 
scribed  In  the  complaint  herein,  judgment 
was  entered  In  favor  of  said  Wakeham, 
defendant  herein,  adjudging  him  to  be  the 
owner  of  the  property.  It  Is  claimed  by 
Appellant  that  the  decree  in  the  former  ac- 
tion to  quiet  title  is  In  personam,  and  not 
in  rem,  and  that  as  the  service  of  sum- 
mons was  by  publication  while  he  was  at>- 
sent  from  the  state,  and  aa  he  did  not  an- 
swer or  appear,  tbe  Judgment  Is  Told.  II 
It  be  true  tbat  a  state  lias  no  power  bj 
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statute  to  provide  for  the  determlDatlon 
uf  adverseclalms  to  real  estate  lylagwlth- 
In  Itftlimfts,  as  against  non-resident  claim- 
ants, wbo  can  be  brooKbt  into  cuart  only 
by  imblication;  If  the  state  in  her  sover- 
elKQty  is  Impotent  to  protect  the  title  of 
citizens  to  her  soil  against  the  asserted 
claims  of  Don-resldonts,  who  will  not  vol- 
untarily submit  their  claims  to  her  courts 
for  odjudicatlon,— great  evil  roust  result. 
Certainty  and  security  la  the  titles  of  real 
estate,  and  convenient  and  effective  pro- 
cedure for  the  determination  ol  indlvidua . 
rIghtB  \u  such  property,  are  efsential  to 
the  prosperity  of  the  community.  If  those 
who  cannot  be  reached  by  the  process  of 
the  coart-s  may  assert  adverse  claims  to 
real  estate,  and  hold  aula  wtul  clouds  over 
the  title  of  the  owner,  every  homestead 
and  lot  in  the  state  may  have  a  cloud  cast 
upon  it  for  all  time.  We  do  not  think  that 
a  sovereifcnstate  isso  limited  In  its  power. 
The  state  Is  paramount  in  power  over  all 
thiDKS  real  within  its  territorial  bound- 
aries, except  so  far  as  its  authority  Is  lim- 
ited by  the  constitatlou  and  laws  of  the 
United Staten ;  and  tliecoorts  of  the  state, 
acting  within  that  limitation,  have  and 
may  exercisp  all  the  Jurisdiction  overall 
persons  and  things  which  tite constitution 
and  laws  ot  the  state  confer  upon  them. 
The  manner  of  obtaining  Huch  jurisdic- 
tion, and  the  procedure  for  its  exercise, 
are  matters  of  state  legislation.  The  leg- 
islature of  this  state  has  provided  that: 
"  An  action  may  be  brought  by  any  person 
against  another  wbo  claima  an  estate  or 
interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  ad- 
verse claim. "  Section  738, Code  Civil  Proc. 
It  has  also  provided:  "Where  the  person 
on  whom  the  service  is  1^  be  made  resides 
out  rf  the  state,  or  has  departed  from  the 
state,  or  cannot,  after  due  diligence,  be 
found  within  the  state,  or  conceals  himself 
to  avoid  the  service  of  summons,  or  Is  a 
foreign  corporation,  having  no  managing 
or  business  agent,  cashier,  or  secretary 
within  the  state,  and  the  [act  appears  by 
af&davit  to  the  satisfaction  of  the  court, 
or  a  judge  thereof,  and  It  also  appears  by 
such  affidavit,  or  by  the  verified  complaint 
on  flle.  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a 
necessary  or  proper  party  to  the  action, 
such  court  or  judge  may  make  an  order 
that  the  service  be  made  by  the  publica- 
tion of  the  summons.  The  order  must  di- 
rect the  publication  to  be  made  in  a  news- 
paper, to  be  designated,  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed 
reasonable, — at  least  once  a  week;  but 
publication  against  a  defendant  residing 
outof  the  state, or  absent  therefrom, must 
not  be  less  than  two  months."  Sections 
412,  413,  Id.  Unless  the  method  of  giving 
notice  above  prescribed  is  uurcHsunable, 
or  is  in  conflict  with  some  provision  ol  the 
constitution  or  principle  of  natural  jus- 
tice, it  cannot  he  held  invalid.  In  deter- 
mining the  question  of  Its  validity,  the 
natura  of  the  action  and  the  effect  of  the 
judgment  must  be  considered.  While  it  is 
true,  aa  a  general  proposition,  that  an 
action  to  quiet  title  is  an  action  in  equity, 


which  acts  upon  the  person,  it  is  also  true 
that  the  state  has  power  to  regulate  the 
tenure  of  immovable  property  within  ita 
limits,  the  conditions  of  Its  ownership,  and 
the  modes  of  establishing  the  same,  whether 
the  owner  be  citizen  or'  stranger.  U.  v. 
Fox.  94  U.  S.  S15.  While  a  decree  quieting 
title  is  not  in  rem,  strictly  speaking,  it 
fixes  and  settles  the  title  to  real  estate, 
and  to  that  extent  certainly  partakes  uf 
the  nature  of  a  Judgment  in  reui.  But  it 
is  not  necessary,  in  support  of  a  judgment 
In  such  an  action,  where  service  has  been 
bad  by  publication. to  determine  the  ques- 
tion whether  it  is  a  judgment  in  persoD&r/i 
or  one  in  rem.  This  precise  point  has  re- 
cently been  decided  by  the  supreme  court 
of  tbeUnlted  States.  Mr.  Justice  Bhkwer. 
speaking  for  the  court,  said:  "The  ques- 
tion is  not  what  a  court  ol  equity,  by  vir- 
tue ol  its  general  powers,  aud  in  the  ab- 
sence ot  a  statute,  might  do,  but  It  is  what 
jurisdiction  has  a  state  over  titles  to  real 
ustate  within  Its  limits,  and  what  Juris- 
diction may  It  give  by  statute  to  its  own 
courts  to  determine  the  validity  and  ex- 
tent of  the  claims  of  non-residents  to  such 
real  estate?"  Arndt  v.  Griges.  134  U.  S. 
320,10Sup.Ct.  Rep.557.  Therethepowerof 
the  state  to  quiet  title  as  against  non-res- 
idents by  constructive  service  Is  upheld, 
and  the  cases  upon  which  appellant  herein 
chiefly  relies  are  fully  considered  and  elab- 
orately reviewed.  In  that  ease,  It  Is  true, 
the  statute  of  the  state  of  Nebraska,  which 
was  under  consideration,  espresKly  pro- 
vided for  service  by  publication  "In  ac- 
tions which  .relate  to,  or  the  subject  ol 
which  is,  real  or  personal  property  In  this 
state,  where  any  defendant  has  or  claims 
a  Hen  or  interest,  actual  or  contingent, 
therein,  or  the  relief  demanded  cunslsta 
wholly  or  partially  In  excluding  him  from 
any  Interest  tlierein,  and  such  delendant 
la  a  non-resident  ol  the  state  or  foreign 
corporation,"  but  the  authority  conferred 
by  the  legislature  of  this  state  in  section 
412,  supra.  Is  as  great  as  that  given  by  the 
Nebraska  statute.  While  our  statute  is 
general,  and  in  terms  applies  to  all  ac- 
tions, it  is  nut  Invalid  betrause  It  Includes 
in  itp  provisions  proceedings  purely  io  per- 
soaam.  If  the  judgment  in  the  action  ot 
Wakeham  la  valid  and  blndiug,— and  we 
hold  that  it  is.— other  questions  raised  by 
appellant  need  not  be  noticed.  The  judg- 
ment and  order  are  affirmed. 

We  concur:  Fox.  J. ;  Woncs,  J. 


(8fi  Cal.  674) 

Cdtting  PArKiNG  Co.  V.  Packers*  Ex- 
CHAxoK.   (No.  12,:i37.) 

(Supreme  Court  of  CaHfomUi.  Dec.  2,  1890.) 

A&8I0>j»ENT^RiaBT  OF  AfiStOXOB. 

While  the  assignment,  by  the  purchaser,  of 
a  contract  for  tho  purchase  of  fruit  at  a  speciflod 
rate  will  not  relieve  him  from  bis  obligation  to 
the  seller,  who  has  not  consented  to  the  assi^- 
ment,  as  providwl  by  Civil  Code  Cal.  S  14.'>7,  yet, 
as  between  tho  purchaser  and  his  assignee,  the 
latter  is  bound  to  receive  and  pay  for  the  fruit, 
under  sectioB  15SS),  which  provides  that  "a  vol- 
untary accoptaaco  ot  the  benefit  of  a  transautioa 
is  equivalent  to  a  ocmaent  to  all  the  obligations 
arising  from  It:"  and  the  purchaser,  wQo  paid 
the  seller  the  full  oou tract  price  for  the  Imft  on 
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his  assignee's  refusal  to  accept  It,  and  who 
then  sold  it  in  the  open  market  at  a  loss,  is  en- 
titled to  reooTOT  the  cUSarenoe  from  his  assignee. 

In  bank.  Appeal  from  Bnperior  conrt, 
ctty  and  conn ty  of  Ban  Francisco;  T.  H. 
Rearue.v,  Judge. 

Action  by  tbeCuttlnf?  FacklngGompany 
aKainat  tlie  Puckers'  Exchange  ol  Califor- 
nia for  refusal  to  accept  fruit  ander  a  con- 
tract aeslKned  by  plaintUT  to  defendant. 
There  was  a  judgment  for  plaintiff,  and 
defendant  appeals.  Civil  Code  Cal.  S  1467, 
provides:  "The  burden  of  an  obligation 
may  be  transferred  witb  the  consent  of 
the  party  entitled  to  Its  benefit,  but  not 
otherwise.  '* 

A.  N.  Drown,  for  appellant.  Olney, 
Vbickering  &  Thoimts,  for  respondent. 

Works,  J.  This  appeal  is  brought  here 
ou  the  judgment  roll,  which  includes  a  bill 
of  exceptions,  from  a  judgment  rendered 
in  favor  of  plaintiff  In  an  action  tor  dam- 
ages for  breach  of  contract,  tried  before 
the  court  without  a  Jury.  In  September, 
IbSl.  the  plaintiff  and  one  William  G. 
Blackwood  made  the  following  contract 
of  purchase  and  sale: 

"San  Francisco,  September  17,  1881. 
Bought  of  W.  0.  Blackwood  his  crop  of 
apricots,  at  Hay  wards,  for  the  seasons  of 
1882,  1883, 1884, 1S85,  and  1886.  not  less  than 
seventy-five  tons,  and  nut  exceeding  two 
hundred  tons,  per  annum,  at  three  cents 
per  pound  f.  o.  b.  Haywards.  Cutting 
Fackino  Company.  By  A.  D.  Cuttkh." 

"San  Francisco,"  September  17,  1881. 
Sold  Cutting  Packing  Company  m>  crop 
of  apricots,  at  Haywards,  for  the  seasons 
of  1882. 1883,  1884.  1885.  and  1886.  not  less 
than  sevenly-fiTe  tone,  and  not  exceeding 
two  hundred  tons,  per  annum,  at  three 
cents  per  pound  f.  o.  b.  Haywards.  Wu. 

C.  Bl  ACKWOOD. " 

Plaintiff  assigned  its  interest  In  the  con- 
tract to  the  defendant  about  March  15, 
1882,  but  Blackwood  refused  to  accept  the 
defendant  in  place  of  plaintiff.  Black- 
wood, between  July  10  and  August  16, 
1884,  in  performance  of  the  contract  upon 
his  part,  delivered  to  plaintiff.  In  < different 
lots,  235,(i93  pounds  of  apricots,  which  the 
plaintiff,  from  time  to  time  as  they  were 
delivered  to  It,  tendered  to  the  defendant, 
which  refused  to  accept  or  pay  for  each 
or  any  lot  so  tendered.  Plaintiff,  us  each 
lot  was  refused,  placed  it  on  sale  in  open 
market,  and  realized  from  the  whole,  after 
the  costof  freight  aodseller's  commissions 
were  dedacted.  the  net  sum  of  $4,770.-50. 
This  sum  was  f2,300.2d  less  than  the 
amount  it  v/as  compelled  to  pay  Black- 
wood.- The  two  papers  above  set  forth 
were  coostrued  In  Blackwood  v.  Packing 
Co.,  76  Cal.  212,  18  Fac.  Bep.  248.  to  be  a 
contract  of  purchase  and  sale.  It  was 
a  non-negotfable  contract  in  character, 
but,  under  section  14C9,  Qvll  Code,  it  could 
be  transferred  by  indorsement  the  same 
as  a  negotiable  instrument.  "Such  in- 
dorsement." the  same  section  further  pro- 
vides, "  shall  transfer  all  the  rights  uf  the 
assignor  under  the  Instrument  to  the  as- 
signee, subject  to  all  equities  and  defenses 
existing  In  favor  of  the  maker  at  the  time 
of  the  Indorsement. "  But  the  burden  of 
the  obligation  that  rested  upon  the  plain- 


tiff—that  is  to  say,  to  pay  to  Blackwood 
three  cents  per  pound  for  any  quantity  of 
apricots  between  75  tons  and  200  tons  for 
the  seasons  specified  In  the  contract — 
could  not  be  transferred  without  the  con- 
sent of  Blackwood.  Civil  Code,  §  1457. 
And,  as  he  refused  to  cunsenttonnuvation 
by  accepting  the  defendant  in  place  of 

glalntlff,  so  as  to  release  the  latter,  which 
e  might  have  done,  (Id.§1581,subd.2,)  the 
relations  of  himself  and  the  plaintiff  as  to 
such  burden  were  not  affected  by  the  as- 
signment of  the  contract.  Section  1457  Is 
only  intended  to  protect  the  party  to  be 
benefited  from  the  effects  of  an  assignment 
of  an  obligation.  So  far  as  the  parties  to 
this  salt  are  concerned,  the  appellant  con- 
tracted, with  the  respondent  to  accept  and 
pay  for  the  fruit  Blackwood  had  contract- 
ed to  deliver  to  the  latter.  It  could  make 
no  difference,  therefore,  whether  the  fruit 
was  delivered  to  the  appellant  by  Black- 
wood directly,  or  by  the  respondent.  As 
between  the  parties  to  this  suit,  the  appel- 
lant was  bound  to  receive  and  accept  the 
fruit,  and  It  cannot  relieve  Itself  from  this 
obligation  by  showing  that  Blackwood 
had  refused  to  relieve  the  respondent  from 
its  obligation  to  him.  As  the  fruit  con- 
tracted to  be  sold  was  to  be  the  product 
of  trees  presumably  owned  by  Blackwood 
at  the  time  the  contract  was  made,  It 
must  be  considered  as  having  bad  a  po- 
tential existence  at  that  time,  and  was 
therefore  subject  to  sale.  Arqnes  v.  Was- 
Bon,  51  Cal.  620.  This  being  so,  although 
the  contract  was  construed  In  Blackwood 
V.  Packing  Co.,  supra,  as  not  having 
passed  the  legal  title  to  the  fruit  before 
the  same  was  delivered,  the  plaintiff  here 
at  least  acquired  the  right  to  purchase 
the  fruit,  and  the  amignment  of  the  con- 
tract transferred  such  right  to  the  defend- 
ant, whereby  It  became  alone  entitled  to 
purchase  the  frutt  for  each  of  the  seasons 
that  occurred  Bubsequent  to  the  assign- 
ment. Myers  v.  Water  Co.,  10  Qal.  579. 
Now,  while  the  plaintiff  was  not  released, 
as  we  have  seen,  from  the  burden  of  the 
contract  by  the  assignment  of  it.  yet  when 
the  defendant  took  the  right  to  purchase 
the  fruit,  which  was  the  benefit  of  the  con- 
tract, it  also  assumed  the  burden  of  pay- 
ing for  the  fruit.  In  accordance  with  the 
following  principle  of  section  1589,  Civil 
Code:  "A  voluntary  acceptance  of  the  ben- 
efit of  a  transaction  Isequlvalentto  a  con- 
sent to  all  the  obligations  arising  from  it, 
so  far  as  the  facts  are  known,  or  ought  to 
be  known,  to  the  person  accepting."  "The 
obligation  thus  assumed  was  apparent  on 
the  face  of  the  contract.  We  therefore 
think  It  plain  that  as  the  plaintiff,  as  as- 
signor, was  etill  bound  to  Blackwood  to 
pay  the  price  stipulated  In  the  contract, 
notwithstanding  the  asBlgnment,  and  as 
the  defendant,  as  assignee,  assnmeil  such 
obligation,  the  plaintiff,  as  between  it  and 
the  defendant,  stood  in  the  nature  ol  a 
surety  for  the  latter  for  the  performance 
of  the  obligation.  If  this  be  corret^t.  It 
then  follows  that  from  the  assignment 
an  Implied  contract  arose  between  the 
plaintiff  and  defendant,  whereby  the  lat- 
ter became  bound  to  the  former  to  receive 
and  pay  for  the  apricots,  according  to  the 
terms  of  the  original  contract.  This  la. 
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•we  think,  the  proper  constractlon  of  sec- 
tion 1467  of  the  GItU  Code,  nnder  which 
the  assignmeat  of  the  non-negotiable 
contract  in  question  was  made.  Although 
the  liability  of  an  assignee  to  his  assignor 
under  that  section  has  never  been  deter- 
mined by  this  court,  still  we  are  fortltled 
in  our  conclusion  by  the  analogous  doc- 
trine prevailing  In  the  state  of  Ohio,  where 
a  similar  liability  arises  upon  the  transfer 
of  shar«i  of  the  capital  stock  of  a  corpora- 
tion. There,  as  in  this  state,  the  transfer- 
rer ot  shares  by  coDstitutlonal  and  statu- 
tory provisions  continues  liable  to  the 
creditors  ot  the  corporation,  who  became 
such  while  the  transferrer  held  the  shares. 
And  in  the  recent  case  ot  Harpold  v.  Sto- 
bart.  21  N.  E.  Rep.  637,  the  supreme  coart 
of  the  state  stated  the  doctrloe  nndersuch 
provisions  thus:  "In construing  thesepro- 
visions,  the  holdings  In  this  state  are  to 
the  effect  that  the  individual  liability  of 
stockholders  attaches  In  favor  of  creditors 
at  the  time  the  debt  is  contracted,  or  the 
liability  Incurred  by  the  corporation,  and 
that  such  liability  is  not  discharged  by 
the  subsequent  assignment  or  transfer  of 
the  stock;  but  the  successive  assignees  im- 
pliedly undertake  to  Indemnity  or  dis- 
cbarge the  assignor  from  the  liability 
which  attached  to  him  while  beheld  the 
stock."  See,al80,2Mor.Priv.Corp.  §§  879. 
888.  This  doctrine,  it  seems  to  us,  is  just 
and  reasonable,  because,  It  the  transferee 
should  be  insolvent,  the  creditors  of  the 
corporation  whose  claims  attached  while 
the  transferrer  held  the  shares  would  not 
bo  affected  by  the  transfer;  while,  on  the 
other  hand,  if  the  transferrer,  after  the 
transfer,  pays  his  proportion  of  any  In- 
debtedness of  the  corporation  that  he 
was  liable  for,  such  payment  certainly 
adds  that  much  to  the  value  of  the  stock 
he  transferred,  and  the  transferee  should 
reimburse  him  for  the  outlay.  This  last 
consideration  would  not  apply  In  Ohio 
with  the  same  force  as  In  this  state,  tor  It 
appears,  in  Harpold  v.  Stobart,,  supra, 
that  the  liability  of  stockholders  "Is  not  a 
primary  fund  or  resource  tor  the  payment 
of  the  debts  of  the  company,  but  Is  collat- 
eral to  the  principal  obligation  which 
rests  on  the  corporation,  and  is  to  be  re- 
sorted to  only  In  case  of  the  Insolvency  of 
the  corporation,  or  where  payment  can- 
not be  enforced  by  ordinary  process." 
But  in  this  state,  such  liability  is  a  pri- 
mary lund  or  resource  to  which  creditors 
of  a  corporation  may  resort,  regardless  of 
the  solvency  of  the  corporation.  Morrow 
V.  Superior  Court,  64  Cal.  383,  1  Pac.  Rep. 
354.  and  Mitchell  v.  Beckman,  64  Cal.  117. 
It  Is  clear  that  abreach  of  theimplied  con- 
tract, thus  created,  between  the  parties 
here,  was  made  when  the  defendant  re- 
fused to  accept  and  pay  for  the  crop  of 
1884;  and  the  plaintiff,  upon  the  breach 
being  so  made,  having  stepped  In  and  re- 
ceived and  paid  for  the  crop  pursuant  to 
ths  original  contract,  as  It  was  obliged 
to  do,  tiiereby  acquired  the  right  to  re- 
cover, as  damages,  from  the  defendant, 
the  difference  between  the  price  paid  under 
the  contract  to  Blackwood  and  that  real- 
ized from  the  sale  of  the  fruit  in  open  mar- 
ket at  current  rates.  As  the  solution  of 
this  question  is  decisive  ot  this  appeal,  we 


do  not  deem  it  necessary  to  discuss  the 
other  points  made  by  the  appellant,  but 
will  add  that  we  discover  no  error  in  the 
record.   Judgment  affirmed. 

Wo  concur:  Paterson,  J.;  Fox,  J.; 
Shabpbtein,  J. ;  Thornton,  J. 

(86  Cal.  591) 

WoLrBBTON  T.  Baker  et  a/.  (No.  13,766.) 
{Supreme  Court  of  Oallfomla.  Deo.  4,  1890.) 
Res  Adjcdicata. 

1.  A  Judgment  to  the  effect  that  a  conveyance 
of  land  by  a  mother  to  her  son  waa  fl:ee  and  clear 
of  any  condition  for  the  motber'B  supp(»t  and 
maintenance,  though  palpably  erroneoos  on  the 
facts  found,  is  a  bar  to  another  action  between 
the  same  parties  for  a  relitigation  of  the  matters 
determined  by  such  judgment. 

2.  In  Califorola,  where  both  law  and  eqjity 
are  administered  by  the  same  court,  and  where  a 
party  may  have  any  relief  called  for  by  the  case 
made  by  his  complaint,  whatever  he  may  have 
denominated  his  suit,  a  decree  in  equity  may,  in 
a  proper  case,  be  pleaded  in  bar  to  a  Bubseqnent 
action  at  law. 

Commissioners'  decision.  Department  3. 
Appeal  from  superior  court.  Humboldt 
county;  G.  W.  Hunter,  Judge. 

J.  H.  G.  Weaver  and  E.  W.  WllsoD, 
(John  F.  Crowe,ot  counsel, j for  appellant. 
J.  D.  H.  ChambetliB,  tor  respondents. 

Hatnb,  C.  This  was  a  suit  tor  a  recon- 
veyance ot  real  property  conveyed  by  a 
woman  over  70  years  of  age  to  her  son, 
Erastus  J.  Baker,  upon  condition  that  he 
would  apply  to  her  support  and  mainte- 
nance so  much  ot  the  rents  and  profits  as 
should  be  sufhclent  to  support  and  main- 
tain her  in  a  suitable  manner  during  the 
rest  of  her  life,  and  for  the  cancellation  of 
certain  deeds  and  mortgages  made  by  the 
son,  and  a  homestead  declared  by  him. 
The  trial  court  gave  Judgment  for  Uie  de- 
fendants,  and  the  plaintiff  appeals  upon 
the  findings. 

The  findings  show  that  the  conveyance 
was  without  consideration,  and  upon  the 
condition  mentioned;  that.for  nearly  two 
years  belorethecommencementof  the  suit, 
the  son  has  not  applied  anyportlon  of  the 
rents  and  proffts  to  the  support  of  bis 
mother;  that  he  declared  a  homestead 
upon  the  property,and  conveyed  halt  of  it 
to  other  persons  without  conslderatlun ; 
and  that  he  mortgaged  It,  "with  the  in- 
tent, on  his  part,  to  prevent  the  plaintiff 
from  recovering  anything  from  him."  If 
these  were  the  only  facts,  we  should  have 
no  doubt  of  the  rightof  the  plaintiff  to  the 
relief  she  seeks,  upon  the  ground  of  the 
breach  of  the  condition,  without  reference 
to  the  other  grounds  alleged  in  the  com- 
plaint. See  Blake  v.  Blake,  56  Wis.  392. 14 
N.  W.  Rep.  173:  Humphrey  v.  West,  40 
Mich.  697;  Civil  Code,  §  1100.  But  the  de- 
fpndants  have  pleaded'  a  Judgment  ob- 
tained In  a  former  suit  between  the  same 
parties,  and  we  are  constrained  to  say 
that.  In  our  opinion,  it  Is  a  bar  to  the 
present  suit.  The  substance  of  the  grounds 
of  relief  alleged  In  the  complaint  In  the 
former  suit  are  as  follows:  (1)  That  the 
plaintiff  reposed  confidence  In  her  sod. 
(2)  That  she  was  old  and  Infirm.  (81  That 
the  property  was  conveyed  "upon  the  sole 
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ana  only  consideration  that  tbe  aalrt  de- 
fendant ebould  hold  the  same  In  trast  for 
said  plointltf,  and  that  the  rente,  IttHues, 
profits,  and  proceeds  thereof  should  be 
applied  tn  providing  tor.  and  maintaining, 
said  plalntiK  during  hernataral  lite,  in  a 
manner  suitable  to  her  statlun,"  etc.  (4) 
Tbat  the  son  accepted  tbe  conveyance 
with  the  intent  of  defrandlng  the  plaintiff. 
(6)  That  he  failed  to  furnish  her  any  sup- 
port whatever,  but  declared  a  bumestead 
upon  the  property,  mortgaged  it,  and  con- 
veyed away  portions  of  it  without  consid- 
eration. The  prayer  was  for  a  reconvey 
ance  of  the  property,  and  for  the  caiicelli^ 
tlon  of  the  bometjtead.  and  thesubsequent 
deeds  and  mortgageSi^and that  the  plain- 
tiff have  such  other  and  further  relief  in 
the  premises  as  to  the  court  shall  seem 
meet  and  equitable."  The  allrgatlons  of 
that  cunipl&int  were  put  lu  Issue;  and 
after  a  trial  a  Judgment  was  entered  by 
▼bleb  It  was  "ordered,  adjudged,  and  de- 
creed that  the  plaintiff  Is  not  the  owner  of 
the  lands  and  premises  described  in  the 
complaint  herein,  but  that  the  defendants, 
as  agalust  the  plalutltf,  are  tbe  owners  tn 
severtilty  In  tee-simple  of  the  several  dis- 
tinctive pieces  orparcplsof  land  mentioned 
and  descrilted  in  tbe  complaint  herein,  free 
and  clear  of  any  nnd  all  of  the  trusts,  ex- 
ceptions, Hmltntious.  and  conditions  set 
Inrth  and  alleged  lu  the  complaint. "  This 
Indgrnent  was  palpably  erroneous  upon 
tbe  tacts  found,  but  nevertheless  It  pre- 
vents a  relitigation  of  the  mutters  deter- 
mined. 

Tbe  complaint  bere  Is  substantially  tbe 
same  as  that  in  the  former  case:  It  alleges 
tbe  plaintiff's  confidence  In  ber  son,  her 
age  and  Infirmity,  the  want  of  considera- 
tion for  the  deed,  and  that  It  was  made 
and  accepted  npon  condition  of  support, 
etc.,  the  fraud  of  the  son,  the  failure  to  fur- 
nish support  to  the  plaintiff,  the  declara- 
tlun  of  homestead,  the  conveyance  to 
other  persons  without  conslderntloii,  and 
the  other  incumbrances.  And  the  prayer 
Is,  in  substance,  for  a  reconveyance  of  the 
property  and  the  cancellation  of  the  in- 
cumbrances, etc.,  "and  tor  such  other  and 
further  relief  In  the  premiHes  as  to  tht 
courtshall  seem  meetaodequitable."  The 
counsel  tor  tbe  plalntlR  says  that  the  first 
suit  was  Id  equity  and  proceeded  "upon 
the  theory  that  tbe  deed  was  void  ab  in- 
itio," and  that  the  present  suit  Is  at  law 
and  proceeds  "  upon  tbe  theory  tbat  the 
deed  was  valid  ab  initio." 

We  thinit  that  the  counsel  Is  mistaken 
as  to  the  character  of  the  secuud  suit.  It 
Is  a  suit  in  equity.  But  It  It  were  bther- 
wise  the  result  would  t>e  the  same.  It  is 
said  that.strlictly  and  technically,  a  decree 
Id  equity  under  the  old  chancery  practice 
could  not  be  pleaded  as  an  estoppel  or  bar 
at  law,  but  tbat  resort  must  agnln  be  had 
to  equity  which  would  take  merujures  by 
attachment  and  fine  to  prevent  thedelend- 
ant  from  proceeding  at  law.  See  2  Smith, 
X«ad.  Cas.  (8th  Ed.)  p.  918,  91!^.  But  how- 
ever this  may  have  been,  we  think  that, 
under  the  practice  in  this  state,  where 
botb  law  and  equity  may  be  administered 
by  the  same  court,  and  tn  the  same  case, 
and  where  a  party  may  have  any  relief 
ealled  for  by  the  case  made  by  his  com- 


plaint, whatever  he  may  have  denominat- 
ed his  suit,  a  decree  In  equity  may,  in  a 

§ roper  case,  be  pleaded  as  an  estoppel  or 
ar  to  a  subsequent  action  at  law.  See 
Parnell  y.  Hahn.  61  Cal.  131.  So  far  as 
this  case  Is  concerned,  tbe  result  reached 
Is  to  be  regretted.  It  is  a  sbamdul  thing 
that  a  son  should  refuse  to  support  his 
aged  mother  after  obtaining  her  property 
without  cuuKideratlon  upon  the  couditUtn 
nientioupd.  But  the  law  must  l>e  declared. 
We  therefore  advise  that  tbe  judgment  be 
affirmed. 

We  concur:  BsLcnicB,  G.  G. ;  Footb,  G: 

Pes  Curiam.  For  the  reasons  given  In 
the  foregoing  oplnioa  the  Judgment  is  af- 
firmed. 

  (86  Cal.  B5«) 

Knrtx  T.  Belleqardb  et  ah  (No.  12,- 
(Suprems  Court  of  California.  Dee.  S,  1890.) 

DUTH  or  PutTIES— SOBSTITUTION— .JuneuBST  n 
DxrAULT — Ql'iktino  Titla. 

1.  Ko  notice  of  tbe  substitution  of  so  exec* 
vAot  as  plaintiff   on  the  deatli  of  the  original 

Siaintifl  need  be  given  to  defeodants  already  In 
efault  for  want  of  ao  answer;  and,  though  It  be 
conceded  that  their  time  to  answer  Ls  extended, 
by  tbe  original  plaintiff's  death,  until  after  the 
executor's  substitution,  yet,  where  judgment  by 
default  is  entered  in  the  executor's  name,  and  re- 
cites the  fact  of  substitution,  tbe  presumption  la 
tbat  tbe  substitution  was  made  at  a  date  early 
euoueb  to  Justify  the  entry  of  the  Judgment,  in 
tbe  absence  of  any  showing  to  the  contrary. 

2.  Tbe  failure  to  serve  defendants  wito  a  no- 
tice of  the  entry  of  Judgment  by  default  Is  no 
ground  for  graDung  their  motion  to  set  it  aside, 
made  20  months  ^ter  tbe  entn  of  tbe  default! 
and  IS  months  after  the  entry  of  tbe  Judgment,  of 
both  of  which  facts  they  had  actual  Imowledge 
at  tbe  time. 

S.  An  action  to  quiet  title  may  be  maintained, 
though  tbe  complaint  shows  that  the  adverse 
claim  of  defendants  rests  on  a  sale  of  the  land 
by  a  city  for  the  non-payment  of  street  assess- 
ments void  OD  their  face,  under  Code  Civil  Proa 
Cal.  I  738,  providing  for  an  action  by  any  person 
against  another  claiming  an  adverse  interest  in 
teal  property. 

4.  Where  the  purchaser  at  such  sale  vrill  be- 
come entitled  to  a  deed  If  plalntilf  does  not  re- 
deem from  tlie  Invalid  assessment  virltfaln  a  spec- 
ified time,  it  Is  proper  to  grant  an  injunction 
against  tbe  execution  of  the  deed  as  Incidental  to 
the  main  relief, — tbe  annulment  of  the  invalid 
Bsseidment  and  the  oancellation  of  the  oratlflcatc 
of  sale. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James 

G.  AlAGUine,  Judge. 

R.  Percy  irw^/it,for  appellants.  TajrJor 
&  Haiglit,  tor  respondent. 

Works,  J.  When  this  action  was  before 
the  department,  the  following  opinion 
was  pi*epared  by  Commissioner  Vanclibf: 

"This  Is  an  appeal  from  an  order  deny- 
ing a  motion  to  Ret  aside  a  Judgment  by 
default,  and  also  from  tbe  Judguient.  The 
action  was  coiumcnced  by  plaintiff's  tes- 
tator, September  29,  ISSn,  against  J.  B. 
Bellegarde,  and  against  William  Patter^ 
son,  as  superintendent  of  public  streets, 
etc.,  of  the  city  and  county  of  San  Francis- 
co. The  complaint  Is  In  the  usual  form  of 
complaints  to  quiet  title  to  land  utider 
section  738  of  the  Code  of  Civil  Procedure, 
and  seeks  to  have  determined  the  adverse 
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claim  of  defendants  to  two  lotA  of  land  sit- 
uate In  Bald  city,  of  which  plalntiR'H  testa- 
tor 1b  alleged  to  have  beentheowner.  The 
complaint  arera  the  nature  of  the  adverse 
claim  to  be  that  of  an  alleged  lien  upon  the 
lota  acquired  by  and  through  proceedings 
of  the  board  of  superrlsors,  and  the  super- 
intendent of  streets,  under  the  act  entitled 
*An  act  to  provide  for  the  Improvement  of 
streets. lanes,'  etc.. 'within  municipalities,' 
approved  March  6, 1883;  (St.  p.  32;)  that, 
to  satisfy  this  lien,  the  superintendent  of 
streets  had  sold  the  lots  to  defendant  Belle- 
garde,  and  had  given  him  a  certificate  of 
sale,  and  threatens  to  execute  to  him  a 
deed  In  pursuance  thereof,  and  will  execute 
such  deed  ifplaintiff  fail  to  redeem  from  the 
sale  within  12  months  from  thedate  there- 
of, unless  enjoined  from  so  doing;  and  that 
the  defendants  and  each  otthem^lalm  that 
Bellegarde  will  be  entitled  to  Buch  deed  If 
no  redemption  Is  made,  and  also  claim 
that  snch  deed  will  convey  to  Bellegarde 
the  title  to  said  lots.  The  complaint  fur- 
ther avera  facts  which,  if  true,  show  that 
the  assessment  upon  the  lots,  to  satisfy 
which  the  lien  Is  claimed,  is  utterly  void; 
and,  consequently,  that  no  such  lien  as 
claimed  exists.  The  prayer  of  the  corn- 
plainly  in  substance,  la  that  the  defendants 
be  required  to  set  oat  such  claim  or  lien  as 
they  have  upon  the  lots;  that  each  claim 
and  lien  be  deemed  to  be  of  no  force  or  ef- 
fect; that  said  assessment  be  annulled  and 
set  aside;  thatsatdcertlficatebe  canceled; 
and  that  defendant  Patterson,  as  superin- 
tendent, etc..  and  his  successors  in  office, 
be  enjoined  from  executing  any  deed  pur- 
porting to  convey  the  lots  to  Bellegarde, 
or  any  other  person.  After  having  been 
duly  served  with  Rnmmons,  the  defend- 
ants procured  an  order  from  the  Judge  ex- 
tending their  time  to  answer  untllNovem- 
ber  18,1886.  The  plaintiff's  testator,  N.  G. 
Kittle,  in  whose  name,  as  plaintiff,  this  ac- 
tion was  commenced,  died,  November  15, 
1886.  On  December  8. 18S6,  the  clerk  of  the 
court  entered  the  default  of  the  defend- 
ants, and  nearly  eight  months  thereafter, 
on  July  29,  1887,  the  court  rendered  judg- 
ment in  favor  of  plain  tlH.  as  prayed  for, 
but  without  costs,  which  Judgment  was 
preceded  by  the  following  recitals: 

"'Jonathan  G.  Kittle, as  Executor  of  the 
Last  Will  and  Testament  of  N.  G. 
Kittle,  Deceased.  Plaintiff,  vs.  J.  B. 
Bellegarde  et  al..  Defendants.  No. 
18,593. 

*•  '  JDDGMEXT. 

"  'In  theabove-entltled  action, it  appear- 
ing to  the  satisfaction  of  the  court  that 
each  of  the  defendants  In  said  action  was 
duly  served  with  the  summons  and  com- 
plaint therein;  tbatnelther  of  said  defend- 
ants, within  the  time  required  by  law,  ap- 
l>eared  in  said  action  or  demurred  to  the 
complaint  or  answered  the  same;  and 
that  the  clerk  of  thecourt  hasduly  entered 
the  default  of  each  of  said  defendants,  for 
not  so  appearing  or  demurring  or  answer- 
ing. And  It  further  appearing  that  plaiu- 
tlff  Is  entitled  to  the  relief  prayed  for  In  his 
complaint.  And  It  appearing  that  N.  G. 
Kittle,  the  original  plaintiff  in  said  oction, 
died  after  the  commencement  of  said  n.c- 
tton.  being  at  said  time  a  resident  of  said 


city  cuid  county  of  San  Francisco,  and  leav- 
ing a  document  purporting  to  be  a  last 
will  and  testament,  wherein  Junathan  O. 
Kittle  was  named  as  the  executor  thereof; 
that  said  document  vas,  in  the  probate 
department  of  this  court,  duly  admitted 
to  probate,  as  the  last  will  and  testament 
of  N.  a.  Kittle;  and  that  letters  testa- 
mentary were  Issued  accordingly  to  said 
Jonathan  G.  Kittle;  that  the  court  there- 
after, in  this  action,  on  motion  duly  made 
in  open  court,  ordered  that  said  Jonathan 
G.  Kittle,  as  such  excutor  as  aforesaid,  be 
sabstitnted  as  the  plaintiff  In  said  actioa 
In  the  place  and  stead  of  said  N.  G.  Kittle, 
and  that  said  action  be  cuntiuued  in  the 
name  of  said  executor  as  such  plaintiff.' 

"Nearly  one  year  after  the  entry  of  th« 
Judgment,  to- wit.  on  July  27, 1888,  tlie  de- 
tendantB  moved  the  conrt  to  set  aside  the 
default  and  Judgment  on  the  ground  that 
they  were  liregularly  entered,  because  the 
defendants  were  not  In  default  at  the  time 
said  default  was  entered,  nor  at  the  time 
the  Judgment  was  rendered,  and  because 
thecourt  had  no  Jurisdiction  to  render  a 
Judgment  In  favor  of  the  executor  of  the 
deceased  original  plaintiff.  N.  G.  Kittle. 
The  motion  wbm  heard  upon  the  Judgment 
roll,  and  the  affidavit  of  the  attorney  of 
the  defendants,  of  which  affidavit  the  fol- 
lowing Is  a  copy:  'Percy  WHght,  being 
dniy  sworn,  deposes  and  says:  That 
he  Is  an  attorney  and  counselor  at  law, 
admitted  to  practice  In  all  the  courts  of 
this  state,  and  resides  at  No.  310  Pine 
street.  In  said  city  and  county.  (2)  That 
he  has  examined  the  papers  on  file  In 
the  above-entitled  action,  originally  en- 
titled, *N.  G.  Kittle  TB.  J.  B.  Bellegarde 
et  al.  ;*  also  the  papers  on  file  In  the 
office  of  the  clerk  of  said  superior  court  in 
the  action  therein  entitled,  *No.  18,r.88.  B. 
M.  Hartehorne  vs.  J.  McMuIIenet  al. ;'  and 
also  the  papers  on  file  In  the  office  of  the 
clerk  of  said  superior  conrt  In  the  proceed- 
ings entitled  '  No.  5,732,  In  the  Matter  o( 
the  Estates  of  N.  G.  Kittle,  Deceased.'  (S) 
That  said  N.  G.  Kittle,  the  original  plain- 
tiff In  this  action,  died  on  the  loth  day  of 
November.  1886.  (4)  That  at  the  time  of 
the  death  of  said  plaintiff,  N.  G.  Kittle, 
the  time  allowed  for  the  defendants  In  this 
action,  J.  B.  Bellegarde  and  William  Pat- 
terson, superintendent  of  public  Streets, 
highways,  and  squares.  In  and  for  the  city 
and  county  of  San  Francisco,  to  answer 
the  complaint  therein,  had  not  expired/ 
said  time  having  been  extended  by  an  or- 
der of  a  Judge  of  said  superior  court  up  to 
and  including  the  18th  da.v  of  November. 
1886.  which  said  order  was  duly  filed  and 
served  previous  to  said  15th  day  of  No- 
vember, 1886.  (5)  That,  since  the  death  of 
Bald  plaintiff,  N.  G.  Kittle,  the  complaint 
filed  in  this  action  has  never  been  amend- 
ed, nor  has  any  amended  complaint  ever 
been  Bled  therein.  (6)  That  the  only  com- 
plaint filed  in  this  action  is  still  entitled: 
'In  the  Superior  Court  of  the  C31ty  and 
County  of  San  Francisco,  State  of  Califor- 
nia. X.  G.  Kittle,  Plaintiff,  vs.  J.  B.  Belle- 
garde and  William  Patterson,  as  Superin- 
tendent of  Public  Streets,  Highways,  and 
Sfiunres  in  and  for  the  City  and  County  of 
San  Francisco,  Defendants.'  (7)  That, 
since  the  death  of  said  plaintiff,  N.  Q.  Kit- 
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tie,  no  notice  or  paper  whatever  Id  thin 
action  has  ever  been  nerred  on  either  of 
Bald  defendants,  nor  baa  there  ever  been 
served  on  either  of  said  defendante  notice 
of  the  entry  of  jiidf^ment  In  tbiB  action  in 
favor  of  Jonathan  G.  Kittle,  executor  of  the 
last  will  and  testament  of  N.  G.  Kittle,  de- 
ceased, nor  has  there  ever  been  any  ap- 
pearance by  or  on  behalf  of  either  of  said 
defendants  in  this  action.  **'  Therewas  no 
affidavit  or  sbowlag  ol  merits,  and  no 
motion  or  request  for  leave  to  answer. 

On  the  appeal  from  the  judgment,  it 
Is  contended  that  the  Judement  la  not 
,  warranted  by  the  complaint,  as  it  le  not 
In  favor  of  a  person  mentioned  In  the 
complaint.  But  It  U  in  favor  of  a  person 
substituted,  by  an  order  of  the  court,  tor 
the  person  named  aa  plaintiff  Id  the  com- 
plaint, nn  sugsestlon  and  proof  of  the 
death  of  tbe  latter,  and  quallflcatton  of 
the  former  as  successor  In  interest ;  and 
such  suggestion  and  proof  may  have  been 
made  fX  parte,  (Taylor  v.  Railroad  Co., 
45  Cai.  336;)  and  no  notice  thereof  to  the 
defendants  In  default  was  necessary,  (Far- 
rell  T.Jones,  68  Cal.  104.)  In  Gregory  r. 
Haynes,  18  Gal.  692.  a  judgment  quieting 
title  in  favor  of  one  Wen  borne  was  at- 
tacked collaterally.  Wenbome,  the  plain- 
tiff, had  died  before  the  trial  and  verdict. 
The  complaint,  however,  vras  not  changed, 
and  tbe  Judgment  was  entitled  and  ren- 
dered In  favor  of  the  original  plaintiff,  by 
name,  but  contained  tills  recital:  'This 
action  having  been  continued,  in  conse- 
quence of  the  death  of  the  plaintiff,  by  his 
executor,  Samuel  Webb,  and  the  jury  hav- 
ing found  a  verdict  for  the  plaintiff,  It  is 
now  ordered,'  etc.  The  court,  by  Mr.  Jus- 
tice Baldwin,  said:  'Wp  think  this  re- 
cital clearly  shows,  whether  with  formal- 
ity or  not,  the  suggestion  of  the  death  of 
the  original  plaintiff,  and  a  continuance 
of  the  case,  or  a  revival  of  It,  in  the  name 
of  the  executor.  If  there  was  any  irregu- 
larity in  all  this,  it  cannot  be  corrected  In 
this  collateral  way.'  This  Judgment  was 
again  brought  in  question  between  the 
same  parties  In  21  Cal.  443,  where  the 
court,  by  Mr.  Justice  Norton,  said  ol  it: 
'  The  coutlnulDg  ul  the  name  of  Wenbome, 
Instead  of  inserting  that  of  Webb  {execu- 
tor) as  plaintiff,  in  the  title  of  the  judg- 
ment order  In  which  this  recital  Is  con- 
tained, and  also  in  the  more  formal  judg- 
ment, was  an  error  of  form,  not  rendering 
the  Judgment  void.'  Tbe  Irregularities 
here  admitted  were  that  the  Judgment 
warn  entitled  and  rendered  in  favor  of  the 
deceased  plaintiff  by  name,  and  that  the 
recital  did  nut  expressly  show  that  any 
order  of  substitution  of  the  executor  had 
been  made  by  the  court  berore  trial  and 
Judgment.  In  the  case  at  bar,  however, 
no  such  irregularity  appears.  The  recital 
Id  the  judgment  expreiisly  shows  that  the 
death  of  the  plaintiff,  and  Che  appointment 
and  qnaliflcatlon  of  tlieexecutor.had  been 
proved,  and  the  order  of  substitution 
made  t^eforethe  rendition  of  the  Judgment, 
although  the  date  of  the  order  of  substi- 
tution is  not  made  to  appear;  and  the 
Judgment  Is  entitled  and  rendered  In  favor 
of  the  executor  by  name,  as  the  substi- 
tuted plaintiff.  In  all  this  there  appears 
to  have  been  no  irreguhi.rlty  if  the  defend- 


ants were  in  default  before  and  at  the 
time  the  Judgment  was  rendered ;  and 
that  they  were  so  In  default  Is  expressly 
admitted,  unless  the  time  allowed  them 
by  the  court  in  which  to  answer  was  ex- 
tended by  the  death  of  the  original  plaintiff 
until  after  service  of  notice  upon  them  of 
the  substitution  of  the  executor.  But  we 
have  seen  that  no  such  notice  was  re- 
quired, and  therefore  the  failure  toscrve  it 
could  not  have  had  the  effect  to  prolong 
tbe  time  to  answer.  The  substitution  of 
one  party  for  another,  by  order  of  court, 
is  nut  such  an  amendment  of  a  pleading 
as  is  required  to  be  made  on  notice,  or  to 
be  engroKsed  otherwise  than  to  be  entered 
In  the  minutes  of  the  court;  so  held  in 
case  of  the  aubatltntlon  of  the  real  name 
of  adefeadant  tor  aflctltlous name, (Brock 
V.  Martinovich,  55  Cal.  516,)  although  all 
proceedings,  after  the  order  of  auhstltu- 
tion,  should  be  In  the  name  of  the  substi- 
tuted party.  The  court's  minutes  of  an 
order  of  substitution  of  parties  is  apart 
of  the  Judgment  roll  which  will  always 
show  and  accouut  for  a  change  of  parties 
by  order  of  court  more  intelligibly  than 
would  a  mere  change  of  names  In  tbe 
pleadings.  An  order  of  court  substituting 
a  party  is  different  from  an  order  of  court 
allowing  *a  party  to  amend  any  pleading 
*  *  *  by  adding  or  striking  out  the 
name  of  any  party '  by  authority  of  sec- 
tion 478  of  the  Code  of  CivU  Procedure. 
The  substitution  is  made  by  the  court, 
whereas  tbe  amendment  Is  allowed  to  be 
made  by  the  party.  A  substitution  may 
be  made  on  suggestion  and  proof  of  the 
requisite  facts,  at  the  instance  of  either 
party,  and  might  have  been  made  on  the 
suggestion,  and  at  the  instance  of,  the  de- 
fendants in  this  case;  whereas,  an  amend- 
ment by  adding  or  striking  out  the  name 
of  a  party  Is  only  allowed  at  the  instance 
of  tbe  party  whose  pleading  Is  to  be  so 
amended.  Again,  the  substitution  of  a 
party  plaintiff  necessitates  no  change  In 
the  defense;  whereas,  the  addition  or 
striking  out  of  a  party  by  amendment 
may  require  or  admit  of  u  different  de- 
fense. Conceding,  wltbout  deciding,  that, 
as  contended  by  counsel,  tbe  death  of  the 
original  plaintiff  extraided  tbe  time  al- 
lowed the  defendants  to  answer  till  after 
the  substitution  of  the  executor,  still,  the 
presumption  must  be  that  the  substitu- 
tion was  made  at  a  date  early  enough  to 
Justify  tbe  Judgment,  since  tbe  date  of 
neither  the  order  of  substitution,  nor  ot 
the  qualification  of  the  executor,  la  made 
to  appear  by  the  record.  In  the  absence 
of  a  showing  of  the  true  date  of  the  order 
of  Bubstitutlon,  It  Is  enough  that  the  rec- 
ord expressly  shows  it  to  have  been  prior 
to  the  judgment.  It  devolved  upon  the 
appellants  to  show  that  Ic  wan  not  long 
enough  prior  to  theentry  of  the  judgment, 
it  the  tact  was  so.  This  they  have  failed 
to  do.  The  same  presumption  should  be 
Indulged  in  favor  of  the  ministerial  act  of 
the  clerk  In  entering  the  default,  If  neces- 
sary to  sustain  the  judgment;  but, admit- 
ting that  the  default  was  entered  by  the 
clerk  too  soon,  still  the  entry  of  the  judg- 
ment was  a  Bufflclent  entry  of  the  default. 
(Montgomery  v.  Tutt,  11  Cal.  316;  Miller 
T.  Miller,  83  Cal.3e5;)  and  from  tbat  alone. 
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In  the  absence  ot  a  showing  to  tbe  con- 
trary, it  must  be  presamed  that  the  de- 
fendants were  actually  In  default  before 
the  rendition  of  the  ]udsni«iit. 

"2.  It  Is  contended  that  the  complaint 
does  not  warrant  any  relief,  becanse  It 
shows  that  the  adrerse  claim  ofthede- 
lendants  rests  upon  proceedings  which 
are  void  upon  thelrface;  but  this  objec- 
tion Is  nut  available  in  an  action  to  de- 
termine anadrersedalm.nnder  section  73S 
of  the  Code  of  Civil  Proeednre.  Sncli  an 
action  may  be  maintained  asainet  a  per- 
son who  claims  nnder  a  void  tax-deed. 
Harper  v.  Ro we,  53  Cal.  2S4 ;  Hearst  v.  Eg- 
arlestone,  55  Cal.  .S65;  Pearson  v.  Creed,  78 
Cal.  144.  20  Pac.  Bep.  302;  Greenwood  v. 
Adams,  80  Cal.  74,  21  Pac.  Rep.  1134.  A 
Jadgment  in  snch  an  acUon  that  the  de- 
fendants have  no  riffht.  title,  or  Interest  in, 
or  lien  upon,  the  land  In  qneatlon,  is 
equivalent  to  a  Judgment  canceling  all 
papers  and  proceedings  upon  which  the 
adverse  claim  Is  founded,  and  has  the 
same  effect;  and  therefore  the  defendants, 
having  no  right,  title,  or  Interest  In  or 
Hen  upon  the  lots  In  question,  are  not  In- 
jured by  this  part  of  the  Judgment  which 
purports  to  cancel  the  assessments  and 
certificates  ot  sale  npon  which  their  ad- 
verse claim  Is  alleged  to  be  founded,  and 
which  the  objection  Itself  admits  to  be 
void  upon  their  face.  People  v.  Center,  66 
Cal.  551,  6  Pac.  Itep.  268.  and  6  Pac.  Rep. 
481;  Head  v.  Fordyce,  17  Cal.  149;  Pom. 
Eq.  Jur.  1 1899. 

^3.  It  is  also  objected  that  the  injunc- 
tion against  executing  deeds  In  pursuance 
of  the  certificates  ot  sale  Is  inappropriate 
and  unwarranted.  The  Injunction  was 
merely  ancillary  to  the  principal  relief,  and 
was  proper  If  necessary  to  make  that  re- 
lief effectual.  Axtell  v.  Gerlach,  67  Cal. 
484,8  Pac.  Hep.  34;  Brooks  v.  Calderwood, 
84  Cal.  668.  If  unneceaaary  to  make  the  re- 
lief effectual,  the  Injunction  was  superflu- 
ous, and  did  not  Injure  the  defendants,  as 
they  were  simply  enjoined  from  executing 
void  deeds. 

"4.  Assuming  that  tbe  defendants  were 
In  default  when  the  Judgment  was  ren- 
dered, tbe  motion  to  set  aside  the  default 
and  Judgment  was  entirely  destitute  of 
merit.  It  Is  not  pretended  that  defend- 
ants did  not  have  actual  knowledge  of 
the  entry  of  the  default  by  the  clerk,  and 
of  the  Judgment  by  the  courti  at  the  times 
they  were  respectively  entered,  but  only 
that '  no  notice  or  paper  whatever  In  this 
action  has  erer  been  served  on  either  ot 
said  defendants;'  yet,  the  motion  was 
delayed  nearly  20  months  after  the  entry 
of  the  default,  and  nearly  12  months  after 
the  entry  of  the  judgment.  There  Is  no 
affidavit  of  a  meritorious  defense,  or  of 
any  supposed  defense,  and  no  Intimation 
that  the  defendants  desired  to  make  any 
defense  to  tbe  action.  In  any  event." 

We  have  re-examined  tbe  case  in  bank, 
and  are  satisfied  with  tbe  above  opinion, 
and,  tor  the  reasons  therein  stated,  the 
judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  McFapland,  J.;  Fox,  J.; 
Sharpsti£IN»  J.;  Patersoh,  J.;  Thobn- 

TON,  J. 


ElTTLB  V.  HcHCLLKT  eC  oL    (So.  13,^4.) 

(Supreme  Court  of  CaZifomict.  Dec.  2,  ia».) 

In  bank.  Appeal  from  saperirar  ooart,  and 
oounty  of  Sui  EVanetBoo;  Jahkb  Q.  idaDiKK, 

Judge. 

R.  Percy  WrigTU,  for  appellants.  Tdn/lor  A 
Baighty  tor  reapondent. 

WoBKS,  jr.  This  case  is  the  same  in  all  mate- 
rial respects  as  Kittle  v.  Bellegarde,  ante,  66, 
(lost  decided,)  and  on  the  anthorttiy  of  that  oaae 
the  Judgment  and  <«ler  a^iealed  from  are  af- 
firmed. 

We  oononr:  UcFAnuHii,  X;  Fox,  8kabp< 
stint,  J. ;  Patbbson,  J. ;  Tbobiiton,  J. 

  (86  Cal.  BK) 

QnoHoTbB  SiNo  v.  Anolo-Nevada,  Assdb. 

Corp.  (No.  12,873.) 
(Supreme  Court  of  Caiifomla.   Deo.  a,  1800.) 

ISSCBAMOB— CANCBLia.TION  Or  FOLIOT. 

1.  An  Insurance  broker  does  not  become  the 
agent  of  the  insured  for  tbe  purpose  of  acceptiiiff 
a  cancellation  of  tbe  polloy,  by  the  mere  fact  that 
he  acted  as  the  agent  of  the  inanred  In  pcoenring 
the  insurance. 

3.  The  conditions  on  which  an  insurance  com- 
pany is  allowed  to  cancel  the  policy  must  be 
strictly  compiled  with;  and  a  ptuicy  which  pro- 
vides that  it  shall  be  terminated  only  on  notice 
by  the  company  to  the  insured  of  its  intention  to 
canoeL  and  a  return  of  the  full  amountof  the  un- 
earned premium,  is  not  canceled  by  the  fact  that 
the  company's  agent  notified  the  broker  who  pro- 
cured the  insurance  that  the  policy  had  been 
canceled,  and  paid  him  a  part  only  of  the  un- 
earned premium,  and  deliv^ed  to  him  a  policy  in 
another  company  for  one- ha  If  of  the  original  risk. 

3.  The  Instued,  who  refosed  to  accept  the 
second  policy,  and  who  declined  to  take  any- 
thing less  than  the  fall  amount  of  the  unearned 
premium,  does  not  waive  a  strict  oomplianoo 
with  the  conditions  of  the  original  policy  by  final- 
ly lieeping  tbe  second  policy  on  the  Invker'a  er- 
roneous representation  that  the  original  polloy 
lukd  been  ouiceled,  and  that  his  property  was 
entirely  wiQiout  insunmce. 
Fox,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Santa  Clara  county;  Fbancis  E.  Spbncbr, 
Judge. 

Lamar  &  Castle,  for  appellant.  T.  2. 
Bergin,  for  respondent. 

Works,  J.  This  Is  an  action  on  a  policy 
ot  fire  Insurance.  The  only  question  la 
the  case  Is  whether  the  policy  sued  on  waa 
canceled  before  the  fire  occurred  or  not. 
The  policy  was  procured  by  one  Brandon, 
acting  as  a  broker,  from  the  local  agent  of 
the  respondent,  and  was  paid  by  such 
agent  a  commission  of  15  per  cent.  The 
company  was  not  satisfied  with  the  risk, 
and  the  local  agent  was  notified  to  cancel 
It.  The  policy  contained  this  clause: 
"This  Insurance  may  also  be  terminated  at 
any  time,  at  the  option  of  this  corpora- 
tion, on  giving  notice  to  that  effect,  and 
refunding  or  tendering  a  ratoble  propor- 
tion of  tbe  premium  forthe  unexpired  term 
of  this  policy,  to  any  person  named  In  this 
policy,  whether  as  owner,  mortgagee,  or 
otherwise.  It  Is  a  part  of  this  contract 
that  any  person  other  than  the  assured, 
or  the  duly-authorized  agentof  this  corpo- 
ration, who  Inay  have  procured  this  In- 
surance to  be  taken  by  this  corporation, 
shall  be  deemed  to  be  the  agent  ot  the  as- 
sured named  In  this  policy,  and  not  of  this 
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corporation,  nnder  any  drcamstances 
whatever,  or  Id  any  tranBftctlon  relating 
to  this  Inimrance. "  The  local  agent  at- 
tempted to  cancel  the  policy  tbroogh 
BrandoD.  Brandon  repretiented  to  blm 
that  the  appellant  wanted  other  Insur- 
ance, and  the  asent  reported  to  blm  that 
hecoald  place  a  part  of  the  Insurance  for 
9750,  which  was  half  of  the  amount  of  the 
oriKinal  risk.  In  another  company.  He 
accordingly  did  bo.  The  amount  of  the 
premium  on  the  policy  sued  on,  which  had 
been  paid  by  Brandon  for  the  appellant, 
was  $110.  The  local  agent  gave  Brandon 
tbe  policy  of  insurance  in  the  other  com- 
pany, the  premium  for  which  was  f60,and 
paid  him  the  balance  of  the  $110  in  money. 
What  took  place  between  Brandon  and 
tne  appellant  Is  beet  told  In  bis  own 
words.  He  teettfled:  "I  went  down  to 
see  Quong  Tue  Sin;;.  I  did  not  see  him 
there.  Ue  was  not  In.  and  next  morning 
I  went  down  and  Informed  blm  that  his 
policy  was  canceled;  that  the  oompany 
would  not  carry  it  any  longer.  Heseemed 
somewhat  agcrieved  over  the  matter,  and 
be  and  several  other  Chinamen  that  were 
In  tbe  place  at  the  time  talked  the  matter 
over,  and  said  they  wanted  tbelr  Insur- 
ance; wanted  to  carry  their  Insurance.  I 
told  them  I  would  go  and  place  it  It  I 
could."  He  then  tells  of  his  efforts  to  place 
tbe  Insurance,  and  the  fact  that  be  pro- 
cured the  $750  policy  above  mentioned, 
and  testified  further:  "I  started  to  go  to 
tbe  Chinamen  to  deliver  to  the  firm  of 
Qaong  Tae  Sing  &  Co.  the  money  and  the 
policy.  I  met  Mr.  William  Patterson,  the 
eonnty  license  collector,  on  the  road,  and 
asked  him  to  accompany  me,  wMA  he  did. 
I  went  in  and  talked  to  the  one  of  the  firm 
which  was  the  butcher,  and  the  one  that 
was  the  l>ook -keeper,  both  of  which  have 
been  on  tbe  stand  this  morning,  (the  one 
that  Bits  with  tbe  dark  blue  dothes,  and 
the  one  tlifs  side  of  him,)  and  I  stated  to 
them, — neither  of  which  could  talk  very 
plain  English,  but  I  always  got  along  with 
tbe  Chinamen  well  enough.  Itoldthem  the 
condition  of  affairs.  There  was  some  lit- 
tle talk  between  them  as  to  tbe  matter.  I 
tendered  them  at  that  time,  in  the  pres- 
ence of  Mr.  Patterson,  the  $750  policy  that 
I  received  from  Mr.  Wright,  to  which  was 
added  the  amount  of  my  premiam,  which 
would  make  It  $50.  I  tendered  them  $60 
to  a  policy  for  $750,  together  with  $50  In 
coin,  a  portion  of  which  was  in  silver. 
The  Cblnamen  would  listen  to  nothing.  I 
asked  the  one  that  has  not  been  on  the 
stand,  who  la  sitting  back  there,  who 
seemed  to  understand  English  more  than 
the  rest,  or  better  than  the  rest,  to  go  for 
Charley  and  bring  him  in ;  that  Is,  Quong 
Tae81ng.  He  went  out  and  tried  to  find 
him.  and  could  not  find  him  for  quite  a 
little  while.  They  came  in  and  talked 
sboot  the  matter,  and  the  Cblnamen  told 
me  that  it  was  a  unanimous  opinion  of 
tlieirs  that  they  wanted  It  all  In  one  com- 
pany, and  then  came  back  and  they  said 
that  they  wanted  it  light  away.  I  came 
bark  and  I  saw  Mr.  William  Stewart,— 
William  D.  Stewart.  Mr.  Patterson  left 
me,  though  I  told  them  at  that  time  that 
they  bad  better  let  this  amount  remain, 
u  they  bad  ao  Insurance  whatever.  I 


told  them  that  there  was  no  Insurance  on 
their  stock  of  goods,  and  they  bad  better 
receive  this  $750;  and  they  did  take  It. 
Quong  Tue  Sing  was  not  present  when  the 

Sollcy  was  taken,  but  the  other  two  mem- 
era  of  the  firm  were  present.  They  ac- 
cepted the  policy;  but  they  would  not  ac- 
cept tbe  money,  and  wanted  nothing  at 
all  to  do  with  it, — they  wanted  all  one 
policy. "  The  court,  on  this  point,  finds 
as  follows:  "Therenfter.  and  on  the  2sth, 
or  29th,  or  30th  of  April,  18i>t.  and  certain- 
ly before  tbe  let  day  of  May,  1S87,  the 
said  Brandon  visited  thestoreof  plaintiffs, 
at  said  San  Jose,  and  then  and  there  d^ 
llvered  to  plaintiffs  aforesaid  policy  of  in- 
surance for  $750,  which  plaintiffs,  after 
they  were  told  by  Brandon  that  they  then 
had  no  insurance  on  their  said  property, 
accepted  and  received  and  kept,  and  which 
neither  they  nor  their  assignee  have  ever 
since  returned  to  said  Brandon  or  to  said 
Wright,  or  to  said  PmsMlan  National 
Insurance  Company  of  Stettin;  that  said 
Brandon  also  then  and  there,  and  at  tbe 
same  time  that  he  delivered  said  $7.^0  pol- 
icy to  plaintiffs,  tendered  to  plaintiffs,  as 
part  of  the  return  premium  due  them  up- 
on the  cancellation  of  the  policy  of  Insur- 
ance sued  on,  tbe  sum  of  fifty  dollars,  of 
which  forty-five  dollars  was  in  lawful 
gold  coin  of  the  United  States,  and  five 
dollars  in  lawful  silver  coin  of  the  United 
States.  Plaintiffs  did  not  then  and  there 
receive  said  fifty  dollars,  so  tendered  them 
by  said  Brandon;  bnt  they  then  and  there 
authorised  him  to  procure  for  them  $1,500 
of  insurance  on  the  same  personal  pro|>- 
erty  inaared  by  the  policy  sued  on  herein, 
and,  when  he  had  obtained  such  $1,600  In- 
surance, they  autborixed  him  to  cancel 
said  $750  policy  of  insurance."  And  the 
court,  as  a  conclusion,  found  that,  by  tbe 
transaction  between  the  tocul  agent  of 
the  respondent,  and  between  Brandon  and 
the  appellant,  as  above  set  out,  "the  pol- 
icy of  insurance  su»d  on  was  properly  can- 
celed, and  a  correct  proportion  of  the  un- 
earned premium  thereon  returned  to  plain- 
tiffs before  the  destruction  of  the  Insured 
property  by  tbe  fire  mentioned  in  the  com- 
plaint. 

It  Is  contended  by  the  appellant  that 
neither  the  evidence  nor  the  findings  of  the 
court  sustain  or  justify  this  conclusion. 
To  maintain  the  conclusion  reached  by  the 
court  below,  It  must  have  been  shown 
either  that  the  conditions  upon  which  the 
company  was  allowed  to  cancel  tbe  policy 
were  strictly  complied  with,  or  that  the 
insured,  knowing  all  tbe  facts,  waived 
such  compliance.  Bennett  t.  Insurauce 
Co..  115  Mass.  241.  It  Is  an  undisputed 
fact  that  the  ngent  of  the  company  did 
not  act  directly  with  the  Insured.  The 
tender  of  so  much  of  theunearned  premium 
as  was  returned  was  tendered,  not  to  the 
appellant,  but  to  Brandon.  Therefore.  In 
order  to  render  this  tender  effective,  if  oth- 
erwise snfflclent.lt  was  necessary  to  show 
^ther  that  Brandon  was,  at  the  time,  the 
authorised  agent  of  the  insured  for  the 
purposes  of  the  cancellation  of  the  policy, 
or  that,  not  being  authorised  at  the  time, 
his  acts  were  ratified  by  the  insured. 
There  Is  an  entire  lack  of  any  evidence 
even  tending  to  show  that  Brandon  had 
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any  aathorlty  to  receive  the  nnearned 
premlom  under  the  pulley,  or  to  accept  a 
cancellation  of  It,  on  any  terme,  nnlesB 
Biich  agency  U  established  by  a  mere  Bhow- 
ing  that  he  wae  the  appellant'i*  agcot  in 
procuring  the  insurance.  That  an  agent 
authorised  to  procure  Insurance  Is  not 
thereby  made  the  agent  of  the  Insured  to 
cancel  the  poHcyls  well  settled.  Hermann 
V.  Insurance  Co..  100  N.  Y.  411, 8  N.  E.  Kep. 
841;  Grace  v..In8uranee  Co.,  lOG  D.  S.  278, 
8  Bup.  Ct.  Rep.  207;  Broadwater  v.  Insur- 
ance Co..  34  Minn.  465.  2fi  N.  W.  Bep.  455; 
White  T.  Insnrance  Co.,  120  Mass.  8S0;  In- 
enrance  Co.  r.  Hartwel).  100  Ind.  606. 
This  being  so  he  was  not  the  agent  of  the 
Injured,  and  bad  no  authority  to  bind 
bim  either  by  the  acceptance  of  a  strict 
tender  of  the  unearned  pi-emlura  or  the 
waiver  of  Ruch  tender,  by  the  acceptance 
of  an  Insufficient  one.  The  tender  in  this 
case  was  not  sufHclout.  There  must  have 
been  an  actual  tender  to  the  appellant,  or 
his  anthorized  agent,  of  the  full  amonnt 
of  the  unearned  premium .  May,  Ins.  §  69 ; 
Whiter.  Insurance  Co.,  120  Mass.  330;  In- 
surance Co.  V.  Hart  well,  100  Ind.  560.  Tbis 
tender  was  not  made.  There  was  a  ten- 
der of  only  a  part  of  the  premium,  and  an- 
ottier  policy  ol  Insurance  In  another  com- 
pany. It  only  remains  to  Inquire,  there- 
fore, whether  the  appellant  in  any  way 
waived  the  repayment  of  the  unearned 
premium.  We  are  quite  clear  that  he  did 
not.  Two  things  were  necessary  In  order 
to  effect  the  cancellation,  viz.,  notice  of  In- 
tention t>o  cancel,  and  the  return  of  the 
unearned  premium.  The  notice  required 
was  not  gtren.  Brandon,  who,  as  we 
have  seen,  was  not  the  agent  ot  the  appel< 
lant,  simply  informed  the  latter  that  his 
policy  had  been  canceled,  and  that  he  bad 
no  insurance,  neither  of  which  statements 
were  true. 

It  Is  contended  by  the  respondent  that 
because  the  appellant  accepted  a  policy  In 
another  company  lic  thereby  waived  the 
notice  and  strict  teiider  required  by  the 
policy.  But  the  evidence  shows  conclu- 
sively that  he  did  not  consent  to  ac- 
cept tbe  policy  for  $750  tendered  him,  but 
retuBed  to  do  so,  although  It  was  left  with 
him,  and  Insisted  upon  having  $1,500  In- 
Burance  all  in  one  company,  and  that  he 
refused  to  accept  the  mon^  tendered  him. 
He  did  express  a  desire  and  willingness  to 
procure  and  accept  another  policy  for 
f 1,500,  and,  perhaps.  If  such  a  policy  had 
been  procured  for  him  he  would  have  been 
willing  to  accept  It,  and  surrender  the  one 
sued  on.  But  such  a  policy  was  not  pro- 
cured for  him.  He  never  at  any  time  con- 
sented to  accept  anytlilng  else  In  lieu  of 
tlie  policy  sued  on,  or  to  accept  less  than 
the  full  amount  of  the  pmnlum  due  him 
on  a  cancellation,  or  to  deliver  up  the  pol- 
icy. He  kept  the  $750  policy  on  the 
strength  of  the  erroneous  statement  of 
Brandon  that  the  policy  sued  on  had  been 
canceled,  and  that  he  had  no  insurance. 
Counsel  for  respondent  rely  mainly  on  the 
case  of  Hillock  v.  Insurance  Co.,  64  Mich. 
631, 30  N.  W .  Rep.  671,  to  sustain  the  position 
that  the  appellant  waived  a  strict  compli- 
ance with  the  conditions  necessary  to 
effect  a  cancellation  of  the  policy.  But 
that  case  differs  materially  from  this.  The 


conclusion  reached  by  tbe  court  In  that 
case  was  that' actual  tender  of  the  -jn- 
earned  premium  was  unnecessary  to  the 
cancellation  ot  the  Insurance  policy,  be- 
cause tbe  "minds  of  tbe  parties  had  meton 
the  point  that  tbe  policy  was  to  be  cou- 
celed. "  Here  the  minds  ot  the  parties  bad 
not  met.  No  assent  on  the  part  ot  tb* 
Insured  Is  shown.  Judgment  and  order 
reversed,  and  cause  remanded  for  a  new 
trial. 

Weconcnr:  McFarland,  J. ;  Patbbsoh* 
J.;  Shabfstbin,  J.;  Tbormtoh,  J. 

Idlsaent:  Fox,  J. 

"  (86  Ca!.  5«> 

FOLTZ  T.  COQSWRLI.    (No.  12.787.) 

(Sv/preme  Court  of  CcUifomia.  Nov.  29,  1800.) 
AssuMFSiT— Plbadiho — CoHPaMSATios  or  Attob- 

NST— LOBBTna. 

1.  The  complaiDt  alleged  that  defeodant  re- 
tained plalDtil!  as  his  attorney,  and  agreed  to 
pay  her  folly  for  ber  professlosal  services,  "to- 
wit,  the  sum  of  {5,000;"  aad  further  that  she  ren- 
dered specified  services  which  "were  and  are  rea- 
sonably worth  $5,000. "  Held,  that  the  complaint 
aa  a  whole  showed  that  the  action  was  on  an  Im- 

8 lied  contract^  and  evidence  was  edmissibla 
lereimder  in  support  of  a  demand  on  a  quantum 
meruit. 

2.  The  evidence  showed  that  a  part  of  the 
services  rendered  by  plaintiff  consisted  in  per- 
sonal solicitation  of  members  of  the  legislature 
to  act  favorably  on  a  bill  she  was  seeking  to  have 
passed  for  defendant:  but  there  was  notbing  to 
show  that  she  used  dishonest,  secret,  or  nnfair 
means,  and  there  was  evidence  that  such  mem- 
bers knew  she  was  acting  for  defendant.  Held, 
that  she  was  not  "lobbving,"  within  the  meaning 
of  Const  Cal.  art  4,  S  85,  which  declares  that 
"any  person  who  seeks  to  influence  the  vote  of  a 
memher  of  tbe  legislatare  by  bribery,  promise  oS 
reward,  intimidation,  or  other  -dishonest  means, 
shall  be  guilty  of  lobbying.  " 

S.  The  evidence  showed  tliat  the  legislatloa 
procured  by  plaintiff  was  to  enable  the  ooard  ol 
regents  of  the  Unlversi^  of  Callforala  to  recon- 
vey  to  defendant  land  which  be  had  donated  to 
them;  that,  when  the  refieots  refused  to  recon- 
vey,  she  prepared  and  submitted  arguments  de- 
signed to  induce  them  to  do  so;  and  that  she  bad 
prepared  and  was  ready  to  bring  an  action  to 
compel  them  to  reoonvey  tbe  land,  when  defend* 
ant  discharged  bar.  Held,  that  tbe  fact  that  tho 
iefrislation  secured  f^led  to  accomplish  the  ob- 
ject of  ber  employment— to  procure  a  reconvey- 
ance of  the  land — will  not  oar  her  recovery  of 
tbe  reasonable  value  of  ber  further  services  to 
toat  end. 

In  bank.  Appeal  from  superior  court, 
city  and  county  ot  San  Francisco;  T.  H. 

Brardbn,  Judge. 

W.  C.  &  Isaac  Barnett  and  Gurber,  Boalt 
&  Bbshop,  for  appellant.  J,  C.  Butea,  for 
respondent. 

Works.  J.  This  cause  was  snbmltted  la 
department  2,  and  the  following  opinion 
prepared  by  Gibson,  C.  : 

"Assumpsit  to  recover  for  services  rvn- 
dered  as  an  attorney  and  counselor  at 
law.  Plaintiff  alleges  In  her  complaint 
that,  between  tbe  27th  day  of  January. 
1988.  and  the  9th  day  of  March.  18(3, 
at  the  Hpeclal  InataoM  and  request  ol 
defendant,  who  prumlsed  to  fully  pay 
her  for  her  professional  services,  '  to- 
wit,  the  sum  of  f  5,000,'  she  devoted  ber 
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entire  time  and  skill  as  a  lawyer  in  the 
preparation  of  an  act  entitled  *An  act 
EDthorlKliiKand  empowering  the  regente  of 
the  University  ol  California  to  convey  cer- 
tain lands,'  designed  to  enable  the  defend- 
ant to  obtain  from  said  regentsareconvey- 
ance  of  certain  real  property  in  San 
Francisco  that  be  had  donated  to  tbe  uni- 
versicy,  and  In  making  tbe  legislature  ac- 
quainted with  her  bill,  and  In  making  ar- 
guments before  the  various  committees  ol 
that  body.  In  order  that  the  Justice  and 
merits  of  defendant's  demand  for  the  pas- 
sage of  the  bill  might  be  fully  understood, 
all  of  vrhlcb  services  resulted  in  the  pas- 
sage ol  tlie  bill  Inio  a  law,  entitled  as 
above,  on  tbe  9th  day  of  March,  18B8;  that 
between  the  latterdate  and  March  17, 1885, 
she  counseled  with  and  advised  defendant 
as  to  various  legal  questions  concerning 
the  property,  and  prepared  lor  and  sub- 
mitted to  the  regents  ot  tbe  university 
written  argaments  in  relation  to  the  same 
property :  that  on  thedatelast  mentioned 
defendant  gave  her  notice  that  her  serv- 
ices were  no  longer  desired ;  that  all  of  the 
said  services  rendered  to  defendant  were 
and  are  reasonably  worth  f 5,000,  no  part 
of  which  has  been  paid.  Defendant,  in 
his  answer,  denies  any  agreement  for  any 
sum  greater  than  f 200  for  her  profeinslonal 
services;  and  avers  t;h&t  on  December  12, 
1882,  plaintiff  contracted  with  d^endant 
to  periorm  all  the  services  mentioned  in 
the  complaint,  and,  In  addition,  to  con- 
duct and  prosecute  a  suit,  then  intended 
to  be  oomiuenced  against  the  regents  of 
the  university  to  recover  the  property  re- 
ferred to  In  the  complaint,  through  the 
trial  and  appellate  courts,  for  tbe  sum  of 
$200;  that  all  the  services  ever  performed 
by  plaintiff  were  pursuanttoherown  judg- 
ment as  a  lawyer,  and  In  accordance  with 
said  agreement;  and,  as  a  further  defense, 
that  long  Wfore  the  present  action  was 
commenced  defendant  paid  plaintiff  In  full 
for  all  services  performed  by  her  for  him. 
The  inry,  upon  the  tssnes  thns  presented, 
rendered  a  verdict  lor  plaintiff  for  f 1,450. 
From  the  Judgment  entered  thereon,  and 
an  order  refusing  a  new  trial,  defendant 
appeals.  The  appellant  asserts  that  the 
claim  of  plaintiff  is  based  upon  an  express 
contract  for  tbe  sum  demanded  for  her 
services,  and  that  it  was  error  to  admit 
evidence  in  support  of  a  demand  upon  a 
qaantum meruit.  Thecomplatnt.lt  istrue, 
states  In  one  place  that  she  wa^  to  be  fully 
paid  for  her  services,  to-wlt,  $5,000,  but 
reading  thecomplaint  na  a  whole,  the  sub- 
stance of  which  we  have  set  out  above, 
we  think  It  clearly  shows  that  the  action 
is  apon  an  implied  contract  for  the  rea- 
sonable value  of  her  services,  allied  to  be 
reasonably  worth  thesnm  demanded,  and 
not  upon  an  express  contract  for  that 
sum.  Thisconstruction  was  properly  given 
to  It  by  the  trial  court,  and  the  evidence 
In  support  of  It  was  admissible.  Appel- 
lant, in  his  answer,  does  not  deny  that  the 
services  for  which  respondent  seeks  to  re- 
cover were  rendered  substantially  as  al- 
lied, but  avers  that  they  were  rendered 
puranant  to  an  express  contract,  by  the 
terms  of  which  she  was  to  receive,  and  did 
receive,  $200,  and  that  all  services  ren- 
dered by  her  were  fully  paid  lor.  The  con- 


tract referred  to  was  in  effect  as  above 
set  forth  In  the  substance  of  defendant's 
answer.  But  after  visiting  Sacramento,  . 
where  the  legislature  was  then  in  session, 
the  respondent  testifies  that  she  found 
that  she  could  not  spend  the  time  neces- 
sary to  procare  tbe  passage  of  tbe  act  de- 
sired by  the  defendant,  and  upon  return- 
ing to  San  Francisco,  and  informing  him 
ol  that  fact,  heurged  her  to  return  to  Shc- 
rameuto  and  remain  until  the  act  was 
passed,  believing  that  she  could  accom- 
plish it,  and  agreed  to  pay  her  well  lor  her 
services.  She  said  they  would  be  worth 
$5,000.  He  did  not  assent  to  this  amount, 
but  assured  her  that  she  would  be  fully 
compensated.  There  is  sufficient  testi- 
mony In  tbe  record,  aside  from  that  of  tbe 
plaintlH,  strongly  tending  to  establish 
this  agreement,  and  to  show  that  It  took 
the  place  of  the  original  written  contract. 
It  is  admitted  In  the  answer  that  plain- 
tiff, between  the  27th  of  JanDary,188S>and 
tbe  9th  of  March,  1883,  'devoted  some 
time,  and  her  professional  skit),  ability, 
and  learning,'  in  acquainting  the  legisla- 
ture and  its  committees  with  the  merits 
of  the  act  that  defendant  desired,  which  re- 
sulted in  the  passge  of  the  act  on  the  date 
lust  mentioned,  and  that  since  the  date 
last  referred  to,  at  divers  times  and  occa- 
sions, and  prior  to  September  14,  1888, 
alter  which  date  defendant  refused  to  ac- 
cept any  further  services  from  her.  she 
counseled  with  and  advised  defendant  In 
relation  to  the  property  he  was  seeking 
to  regain  from  the  regents  of  the  univer- 
sity, and  prepared  written  arguments 
concerning  the  same  property,  and  placed 
the  same  before  the  said  regents,  but  de- 
nies that  the  latter  ware  placed  before  said 
regents  until  April  10, 1884,  about  seven 
months  after  defendant  had  refused  to  a«- 
cept  any  further  professlunal  services  from 
her.  There  is  testimony  tending  to  prove 
that  she  prepared  the  bill,  which  after- 
wards became  a  law,  and  made  argu- 
ments In  sai^ort  of  tt,  and  caused  tt  to  be 
introduced  In  both  departments  of  the  leg- 
islature, appeared  andargned  the  mea-iure 
before  at  least  one  committee  ot  that 
body,  and  also  before  the  governor  when 
the  bill  reached  his  hands  for  considera- 
tion; and  further,  that  the  written  aigu- 
mente  she  sent  before  the  regents  of  the 
university  alter  the  passage  of  the  act 
were  sent  before  she  was  Informed  by  de- 
fendant that  he  no  longer  required  her 
professional  services;  and  according  to 
her  own  tt^tlmony  and  that  of  another 
witness,  the  services  she  so  rendered  were 
of  a  greater  value  than  the  amount 
awarded  by  the  jury.  The  only  expert 
witness  called  for  defendant  on  this  point 
placed  the  value  as  high  as  $1,00i>.  There- 
fore, we  do  not  feel  Justified  in  disturbing 
the  verdict,  unless,  as  claimed  by  defend- 
ant, the  agreement  relied  upon  by  plain- 
tiff was  an  agreement  for  compensation 
contingent  upon  success,  and  consequent- 
ly void  as  against  public  policy.  A  suffi- 
cient answer  to  this  objection  is,  that  a 
careful  review  of  the  testimony  falls  to 
show,  nor  can  It  be  fairly  Inferred  there- 
from, that  plaintiff's  compensation  de- 
pended solely  upon  her  success  in  obtain- 
ing tbe  passage  of  the  aeU  She,  It  la  true. 
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Insisted  In  her  testimony  that  abe  wae  to 
and  should  receive  five  thousand  dollars 
for  her  services;  and,  when  the  act  be- 
came a  law,  she  demanded  that  amount, 
hot  there  Is  not  a  word  Indicating:  that, 
Id  the  ereut  of  her  failure  to  becure  the 
pamage  ot  the  act,  she  should  receive 
nothing  for  her  services:  conspquently  we 
cannot  say  that  she  was  to  be  compen- 
sated only  in  the  event  of  Buccees. 

"It  Is  further  contended  by  defendant 
that  a  portion  of  her  services,  in  connec- 
tion with  the  passagre  of  the  act,  consist- 
ed not  of  argqroents  addressed  to  the  leg- 
islature or  auy  committee  thereof  when 
in  open  session,  but  of  personal  solicita- 
tion oflndivlduat  members  of  the  legisla- 
ture, which  is  contrary  to  public  policy, 
and  that  such  illegitlraate  services  were 
so  blended  with  what  may  have  been  le- 
gittmateaa  to  taint  thewbole,and  prevent 
a  recovery.  In  Miles  v.  Thome,  38  Cal. 
385,  an  action  to  enforce  a  trust  that  arose 
upon  an  agreement,  by  which  Thome  and 
Miles  agreed  that  if  a  franchise  for  a  toll- 
road  could  be  obtained  from  the  legisla- 
ture Id  Thome's  name,  tor  which  Alilee 
should  draw  a  bill,  that  apon  ttie  passage 
thereof,  each  would  conBtroct  one-half  ot 
the  road,  and  be  equal  owners  thereof, 
and  divide  the  tolls  between  them,  the 
court  said:  *  We  find  nothing  in  the  con- 
tract, as  alleged  In  the  complaint,  which 
auHtalns  the  point  made  by  the  defendant 
that  it  is  against  public  policy,  ami  there- 
fore Illegal  and  void.  The  point  Is  found- 
ed ypon  the  idea  that  by  the  agreement 
the  plaintiff  was  to  use  his  Influence  to  ob- 
tain from  the  legislature  a  grant  of  the 
franchise  in  question.  The  complaint  fur- 
nishes no  ground  for  such  a  chaise.  Tlie 
plaintiff  was  to  draft  a  bill  for  the  fran- 
chise and  place  It  In  the  bands  of  some 
member  ot  the  le^slature,  to  be  Intro- 
daced  by  him  to  that  body;  but  there  was 
no  promise  or  undertaking  oa  his  part  to 
labor,  either  secretly  or  openly,  with  the 
members  of  the  legislature  to  secure  Its 
passage.  Yet,  having  by  virtue  of  the 
agreement  an  equal  interest  with  the  de- 
fendant in  obtaining  the  franchise,  be  had 
a  Ifgal  right,  equally  with  him,  to  urge 
its  passage  by  all  honorable  means,  pro- 
Tided  he  did  not  conceal,  but  openly  ac- 
knowledged, his  Interest  in  the  measure. 
Even  had  he  agreed  to  act  as  the  advocate 
of  the  defendant,  the  agreement  would 
not  have  been  Illegal,  if  It  was  understood 
that  he  was  to  act  openly  as  such,  and 
did  so  act  when  the  time  came.'  Citing 
Marshall  v.  Ballroad  Co.,  16  How.  334.  In 
the  latter  case,  the  court  draws  a  distinc- 
tion between  the  use  of  personal,  or  any 
secret  or  sinister,  influence.upon  legislators 
by  one  who  seeks  the  pa»Raf(e  of  an  act 
which  it  holds  to  be  contrary  to  public 

Eolicy,  and  the  open  advocacy  of  thesame 
etore  the  legislature  or  any  committee 
thereof  in  open  session.  Article  4,  §  35,  of 
oar  constitution  defines  '  lobbying  *  as  fol- 
lows: *  Any  person  who  seeks  to  influence 
the  vote  of  a  member  ot  the  legislature  by 
bribery,  promise  of  reward,  intimidation, 
or  any  other  dishonest  means,  shall  be 
guilty  of  lobbying,  which  le  declared  a  fel- 
ony. *  •  Now  while  the  evidence 
does  show  that  the  plaintiff  endeavored 


to  persuade  some  of  the  members  of  the 
legislature,  individually,  to  act  favorably 
upon  the  bill  she  was  seeking  to  have 
passed, It  does  not  staowthat  sbensed  any 
dishonest,  secret,  or  unfair  means  to  ac- 
complish her  object.  Besides,  if  she  did 
not  tell  them  that  she  was  actiug  as  an 
agent  for  pay,  they  must  have  known 
from  the  character  of  the  bill  that  she 
was  acting  as  the  agent  of  Dr.  Cogswell, 
which  tact  was  sufiicient  of  itself  to  dis- 
close her  motive.  Hence,  this  contention 
cannot  be  sustained.  It  is  further  urged 
that,  as  plaintiff  acted  upon  her  own  judg- 
ment as  to  what  course  to  pursue  to  re- 
gain the  property  lor  defendant,  and  the 
legislation  procured  having  turned  out  to 
be  ineffectual,  her  services  In  procuring  it 
were  consequently  worthless,  and  she 
cannot  recover  upon  a  quantum  meruit. 
In  support  of  this  position,  Timl>erlake  v. 
Crosby,  81  Me.  249, 16  A.tl.  Rep.  K96,  and 
Bridges  v.  Paige,  13  Cal.  840,  are  cited.  In 
the  first  case,  which  was  to  recover  a  bal- 
ance due  for  professional  services,  it  was 
held  that  the  unnecessary  services  ren- 
dered by  the  attorney  could  not  be  recov- 
ered for,  and  that  his  failure  to  expend 
the  few  minutes  necessary  In  the  examina- 
tion of  the  Revised  Statutes  and  DiK*«t,tbo 
former  of  which  contained  a  reference  to, 
and  the  latter  the  substance  of,  a  case 
which  would  have  shown  him  the  futility 
of  the  additional  course  ho  pursued, 
amounted  to  negligence.  This  Is  In  ac- 
cordance with  the  rule  stated  in  Weeks, 
Attys.  §  835.  In  Brldgen  v.  Paige,  an  ac- 
tion on  H  qaaatum  meralt  to  recover  for 
services  rendered  as  an  attorney  In  a  suit. 
In  which  the  attorney  was  successful,  evi- 
dence offered  by  the  defendant,  which 
tended  to  show  negligence  and  want  of 
skill  in  the  conduct  of  the  case,  was  ex- 
cluded. This  was  held  to  be  erroneous, 
because  a  trial  might  result  Mccefsfully, 
and  yet  the  attorney,  by  bis  negligence  or 
want  of  skill  in  conducting  the  case,  might 
put  his  client  to  great  expense  to  redeem 
his  blunder,  and  evidence  of  such  n^li- 
geoce  or  want  of  skill  should  be  received 
to  reduce  the  value  ot  his  services.  Nei- 
ther of  those  cases,  it  Is  to  be  noticed,  soes 
to  the  extent  of  holding  that,  where  serv- 
ices rendered  arv  made  up  in  part  of  those 
which  were  proper,  and  those  which  were 
negligently  or  unsklllfully  rendered,  no  re- 
covery can  be  had  for  the  former.  In  the 
case  at  bar,  the  evidence  to  the  effect  that 
the  l^islntlon  procured  through  the  as- 
sistance of  plaintiff  wasuselessmust  there- 
fore have  been  considered  by  the  jury  in  es- 
timating the  value  ot  her  services,  which 
not  only  cunalsted,  as  we  hare  seen,  of  the 
legislation  she  obtained, but  of  arguments 
prepared  and  submitted  by  her  to  the  re- 
gents of  the  university,  designed  to  ac- 
complish the  object  the  defendant  desired 
to  attain.  She  also  had  made  prepara- 
tions, and  was  ready,  to  commence  and 
prosecute  an  action  against  the  said  re- 
gents to  compel  a  reconveyance  ot  the 
property  when  she  was  discharged  by  the 
defendant.  This  being  so,  then,  In  the  ab- 
sence of  any  showing  that  the  amount 
awarded  by  the  jury  Is  excessive,  the  last 
exception  must  also  be  overruled." 
Subsequently,  the  case  was  ordered  into 
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bank,  and  the  same  has  been  orally  ar- 
gued and  refiubmltted.  Having  given  the 
ca«e  this  fartlierconslderatlon,  we  are  sat- 
isfied with  the  opinion  of  the  learned  nom- 
misaloner,  and  the  conclusion  reached 
therein.  Judgment  affirmed. 

Wfi  eoncnr:  Sharpbtein,  J.;  Fox,  J.; 
Paterson,  J.;  McFarland,  J. 


(W  Cal.  EH) 

OiBBB  T.  Ranabd.   (No.  12,681.) 
{Supreme  Court  of  CaUfomia.    Nor.  89.  1890.) 

CoXnu.CT  TO  FUBCHABB— BrBAOH— EvIDESCB — 

Damages. 

1.  Plaintiff  agreed  to  sell  to  defendant  his 
newspaper  busioess,  and  defendant  agreed  to 
purchase  it  for  a  named  sum,  on  condiuou  that 
he  should  be  able  to  make  satisActory  arrange- 
ments with  certain  dally  newspapers.  Defend- 
ant refused  to  close  the  contract  on  the  ground 
that  he  could  not  tnaJie  sach  arrangements,  where- 
upon plaintiff,  after  notifying  defendant  of  his 
Intention,  sold  out  to  the  highest  bidder,  and 
sued  defendant  for  the  difference  between  the 
amount  obtained,  and  that  specified  by  their  con- 
.  tract.  There  was  evidence  that  defendant,  be- 
itxe  making  the  contract,  knew  of  the  arrange- 
ment subsisting  between  plaintiff  and  such  news- 
papers, and  exyxessoA  himself  satisfied  with  the 
■mne;  and  Uiat  the  newspapers  agreed  to  con- 
tinue the  arrangement  with  defendant.  Defend- 
ant himself  testified  that  the  objections  of  mem- 
bers of  his  family  had  some  weight  in  inducing 
him  to  repudiate  the  transaction. '  Held,  that  the 
evidence  warranted  a  verdict  for  plaintiff. 

3.  Evidence  of  what  defendant  stated  to 
plaintiff  with  regard  to  the  latter's  arrangement 
with  the  newspapers  was  comi>etent  to  show  that 
he  would  be  satisfied  with  a  continuance  of  it, 
and  that  his  repudiation  of  the  contract  was  not 
in  good  faith,  whether  he  made  such  statement 
before  or  after  the  execution  of  the  contract  to 
pnrchase. 

3.  As  the  contract  was  onl^  an  agreement  to 
sell,  and  not  a  sale,  and  as  title  never  passed 
to  defendant,  Civil  Code  Cal.  S  1749  et  seq.,  re- 
lating to  the  measure  of  damages  in  actions  to 
rescind  a  sale  or  to  enforce  liens  for  purchase 
money,  do  not  apply  to  pli^tiff's  action  for  the 
breacn,  and  it  is  not  necessary  to  prove  the  value 
of  the  pn^ierty,  as  that  was  fixed  by  the  contract. 

In  bank.  Appeal  from  superior  court, 
Sonoma  county;  John  O.  Prbbslbt, 
Judge. 

W.  B.  Haskell  and  E.  S.  Lippitt,  tor  ap- 
pellant. Rogen  &  Muuduy^  lor  respond- 
ent. 

Works,  J.  The  parties  to  thle  action 
entered  intothefollowlngcuntratit:  "This 
agreement,  made  and  entered  Into  this 
28tb  day  of  June,  In  the  year  of  our  Lord, 
one  tbousand  eight  hundred  and  eighty- 
six,  between  .T.  D.  Olbbs,  ol  the  city  of 
Fetaluma,  county  of  Sonoma,  and  state 
of  CallTomia,  the  part?  of  the  first  part, 
and  J.  H.  Banard,  of  the  same  place,  the 
party  of  thesecottd  part,  wltnesseth:  That 
the  said  party  of  the  first  part.  In  consid- 
eration of  the  covenants  and  agi-eementa 
on  the  part  of  the  said  party  of  the  second 
part  hereinafter  contained  agrees  to  sell 
and  convey  nnto  the  said  party  of  the  sec- 
ond part,  and  said  second  party  agrees  to 
buy  the  newspaper  route,  business,  good- 
will of  said  business,  as  carried  on  and 
conducted  by  the  party  ot  the  first  part. 
In  said  city  of  Petnluma,  state  and  coun- 
ty aforesaid,  and  more  particularly  de- 


scribed as  follows:  The  buying  and  sell- 
ing of  daily  and  weekly  newspapers;  the 
buying  and  selling  of  magazines;  the  buy- 
ing and  selling  of  other  reading  matter, 
and  tbedetivery  of  the  same;  and  the  buy- 
ing and  selling  of  stationery,  books,  and 
other  goods,  as  conducted  and  sold  at  his 
newspaper  stand,  in  the  Masonic  block, 
situate  on  Western  avenue.  In  said  city  of 
Petalnma,  for  the  sum  ot  five  thouHand 
dollars,  lawful  money  of  theUnited  States. 
And  the  said  party  ot  the  second  part,  in 
consideration  of  the  premise**,  agrees  to 
pay  to  the  said  party  of  the  first  part  the 
sum  of  flvR  thousand  dollars,  lawful  mon- 
ey, as  follows,  to-wit:  One  dollar  In 
hand  paid,  the  receipt  whereof  Is  hereby 
acknowleilged.and  the  balance,  four  thou- 
sand nine  hundred  and  ninety -nine  dollars, 
($4,9»9,)  by  note  on  demand,  drawing  In- 
terest from  date,  at  the  rate  of  ten  per 
cent,  per  annum,  Interest  payable  quarter* 
ly.  It  is  andurstood  and  agreed  on  the  part 
of  both  parties  hereto  that,  In  the  event 
that  such  arrangements  as  shall  be  satis- 
factory to  the  party  of  the  second  part 
cannot  be  made  with  all  theSan  Francisco 
dally  papers,  then  this  agreement  shall  be 
null  and  void.  It  Is  also  understood  and 
agreed  that,  on  making  a  bill  of  sale  of 
this  said  business  by  the  party  of  the  first 
part,  he  will  enter  into  a  written  agree- 
ment not  to  go  Into  the  same  kind  of  busi- 
ness In  said  city  of  Petaluma  for  the  period 
ol  five  years  from  this  date.  It  Is  under- 
stood that  this  sale  shall  take  place  on 
the  Ist  day  of  July,  A.  D.  18S6,  and  that 
thenoteshall  be  dated  July  1,188(1.  And 
It  is  understood  that  the  stipulations 
aforfflald  are  to  apply  to  and  bind  the 
heirs,  executors,  administrators,  and  as- 
signs of  the  respective  parties.  In  witness 
whereof,  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals, 
the  day  and  year  first  above  written.  J. 
D.OiBBS.  [Seal.]  J.  H.  Ranard.  [Seal.} 
Signed,  sealed,  and  delivered  In  the  pres- 
ence ot  H.  P.  BRAiNBRn."  The  complaint 
alleges  the  making  of  the  contract;  that 
the  defendant,  a(ter  the  execution  of  said 
contract,  made  satisfactory  arrangements 
with  the  proprietors  and  publishers  of  all 
the  San  Francisco  papers;  that  he  failed 
and  refused  to  comply  with  the  terms  of 
the  contract,  and  refnsed.to  pay  themoney 
or  execute  the  note  provided  for  therein. 
It  is  also  further  alleged :  "  That  after  the 
snM  defendant  refused  to  perform  his  said 
coflrract  as  aforesaid,  and  refused  to  ac- 
cept the  said  property  and  business  as 
aforesaid,  or  to  pay  therefor,  or  to  deliver 
bis  promissory  note,  as  by  him  agreed, 
and  to  accept  the  said  bill  of  sale  as  afore- 
said, the  plaintiff  on  the  day  of  July 

advertised  the  said  property  and  business 
described  In  said  contract  by  publication 
In  the  San  Francisco  Dally  Chronicle,  and 
offered  the  same  tor  sale;  and,  after  such 
publication  and  notlceand  advertisement, 
one  J.  E.  Jewell  offered  to  purchase  the 
same,  and  pay  therefor  the  sum  of  twenty- 
two  hundred  and  fifty  dollars.  Tbat,  be- 
fore selling  the  same  to  other  parties  than 
the  defendant,  the  plalntlll  notified  the 
defendant  of  his  {the  plalntl&'s)  Intention 
to  sell  the  same;  and.  In  case  he  conid  not 
within  a  reasonable  time  find  a  purchaser 
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ready  and  wllllDsr  to  pay  as  inucli  as  the 
defendant  agreed  to  pay,  that  he  (the 
plaintiff)  would  sell  the  same  for  the  best 
price  obtainable,  and  hold  the  defendant 
liable  for  all  loss  and  damage  by  reason  of 
his  said  refusal  to  take  and  pay  for  the 
aald  property  and  baslnesB,  and  fur  the 
difference  between  the  contract  price,  and 
the  amount  which  he  (plaintiff)  Bboald  and 
could  obtain  from  the  other  purchasers; 
and  plaintiff  receiving  no  other  or  better 
offer  than  the  oRcr  of  said  J.  E.  Jewell, 
and  the  defendant  still  refusing  to  perform 
his  contract,  sold  and  delivered,  at  Petalu- 
mu,  said  property  and  !:>uBines8  to  the  said 
J.  E.  Jewell  for  the  highest  market  price 
obtainable,  to-wit,  the  sum  of  twenty -two 
hundred  and  fifty  dollars,  (*2,260,)  to  the 
plaintlff*s  damage  In  the  sum  of  $2,750, 
bein^  the  difference  between  the  sum  of 
f2,25U,  the  price  at  which  J.  E.  Jewell 
purchased,  and  the  contract  price  agreed 
to  be  paid  by  th«  defendant. "  The  plain- 
tiff recovered  a  verdict  and  judgment  In 
the  court  below  for  f  2J49.  A  motion  for 
a  new  trial  was  denied,  and  the  defendant 
appeals. 

The  appellant  contends  that  the  evi- 
dence falls  to  show  that  he  was  able  to 
make  satisfactory  arrangements  with  the 
8an  Francisco  papers,  and  that  therefore 
the  verdict  Is  against  law.  But  the  evi- 
dence tends  to  show  thattheappellant  was 
buying  the  route  for  his  son  and  one  Dick- 
enson ;  that,  at  the  time  the  contract  was 
being  made,  the  terms  upon  which  these 
newspaper  agencies  wei-e  held  by  the  re- 
spondent were  stated  by  him;  that  such 
terms  were  satisfactory  to  the  defendant, 
If  the  same  rights  could  be  transferred  to 
him,  or  his  son  and  Dickenson,  for  whom 
he  was  buying;  that  It  was  understood 
that  the  appellant's  son  was  to  go  to  San 
Fraacisco  with  the  respondent,  and  see  if 
such  arrangements  could  be  made;  that 
they  did  visit  the  ditTerent  newspaper 
oflBces,  and  found  that  the  arrangements 
could  be  made;  that  the  arangements 
were  then  and  there  made  by  the  son,  and 
each  and  ail  of  the  papers  Instructed  to 
change  the  agency,  and  forward  the  pa- 
pers thereafter  to  the  address  of  the  appel- 
lant, which  was  done.  The  respondent 
also  testified  that  when  the  appellant  re- 
fused to  carry  out  the  contract  he  simply 
said  he  was  not  going  to  have  anything 
more  to  do  with  it,  and  assigned  no  rea- 
son therefor;  and,  although  the  appelant 
denies  this,  he  testifies  himself  that  ^rae 
of  his  family  were  objecting  to  bis  going 
Into  the  transaction,  and  that  these  ob- 
jections had  some  effect  in  Inducing  Iilm 
to  repudiate  the  purchase.  Taking  all  of 
the  evidence,  it  Is  quite  clear  to  our  mlnda 
that  the  defendant  did  not  refuse  to  com- 
ply with  his  contract  for  the  reason  that 
satisfactory  arrangements  could  not  be 
made  with  the  newspapers.  The  contract 
cannot  be  construed  as  giving  him  the 
right  to  say,  arbitrarily,  that  the  terms 
to  be  procured  from  the  papers  wei'e  not 
satisfactory,  If  they  were  reasonable  and 
lust,  as  appears  to  have  been  the  case.  It 
18  true  counsel  for  the  appellant  contend 
that  this  testimony  was  Incompetent,  Tor 
the  reason  that  It  tended  to  show  that 
what  was  said  was  a  part  of  the  negoUa- 


tlons,  and  was  merged  In  the  contract 
when  executed.  Theevldenee  Issomewhat 
conflicting  as  to  whether  this  conversa- 
tion occurred  before  or  after  the  contract 
was  executed ;  but  we  think  It  makes  no 
difference.  It  was  competent  for  the  pur- 
pose of  showing  that  the  defendant  knew 
what  the  present  arrangement  with  the 
papers  was;  that  he  would  be  satisfied 
with  a  renewal  uf  the  same  arrangement; 
and  that  his  refusal  to  consummate  the 
agreement  was  not  in  good  faith,  and  for 
the  reason  now  aeslgned  therefor. 

It  Is  further  contended  by  the  appellant 
thattherespondentdidnottake  the  proper 
steps  to  fix  the  amount  of  damages  bewas 
entitled  to  recover  from  the  appellant  un- 
der section  1749  of  the  Civil  Code  and  other 
sections  relating  to  the  enforcement  of 
liens  in  such  cases.  But  here  there  was  no 
sale  of  the  property,  and  therefore  the  sec- 
tions of  the  Code  relied  upon  have  no  ap- 
plication. The  contract,  a  breacti  of 
which  Is  alleged,  was  not  one  of  sale,  bat 
an  agreement  to  sell  upon  certain  terms. 
This  contract  was  never  consummated  by 
the  execution  of  the  bill  of  sale  provided " 
for,orthe  paymentuf  the  purchase  money, 
or  any  part  of  it,  or  the  execution  of  the 
note  provided  for  therein.  This  action  Is 
not  to  rescind  a  contract  of  sale,  or  to  en- 
force a  lien,  but  to  recover  damages  for 
the  failure  to  execute  a  contract  of  sale 
as  provided  in  the  contract  sued  upon. 
The  proparty  not  having  been  sold,  the 
title  thereto  remained  In  tiie  respondent, 
and  he  could  not  enforce  a  lien  against  his 
own  property,  or  sell  it  as  the  property  of 
appellant  as  provided  In  the  Code.  The 
evidence  shows  that  the  appellant,  having 
refused  to  consummate  the  pnrchaae,  was 
notified  by  the  respondent  that  he  would 
sell  the  property  to  some  one  else  for  what 
he  could  get  for  It,  and  hold  him  respon- 
sible for  the  difference;  that  he  advertised 
the  route  for  sale  In  a  newspaper,  and 
finally  sold  It  for  $2,250;  and  that  that 
was  the  greatest  sum  he  could  procure  for 
It.  We  think  this  evidence  was  competent 
as  tendlngto  show  tbe  amount  of  damage 
resulting  from  the  breach  of  the  contract, 
and  that  tbe  jury  were  justified,  from  the 
evidence,  in  finding  for  the  respondent  lu 
the  amount  of  the  verdict.  It  was  not 
necessary  for  the  appellant  to  prove  the 
value  of  the  property.  That  was  fixed  as 
between  these  parties  by  tbe  contract. 
Fur  th^e  reasons  the  court  did  not  err  In 
overruling  the  motion  for  a  nonsuit,  and 
the  verdict  of  the  Jury  was  not  against 
law,  and  was  sustained  by  tbe  evidence. 
Judgment  and  order  appealed  from  af- 
firmed. 

We  concur:  Ssarpstein,  J.;  Fox,  J.; 
Paterbon,  J,;  MoFarland,  J. 


(S8  Cal.  500} 

Watson  t.  Sutro.   (No.  12,596.) 
(Supreme  Cmirt  of  California.   Nov.  29,  1890.) 
Vendor  and  Vendbb— Bona  Fn>B  Pdbcuasbbs— 

CO.NBTUUCTIVE  NoTl  CB — TSDRTa — EJSTOPPBt. — IjJM- 

ITATIOX8. 

1.  Tenanta  in  common  of  land  conveyed  it  to 
a  trusttHi  by  a  deed  absolnte  on  Its  faoe^  which 
was  duly  recorded;  the  trustee  executing  «  deo- 
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iaratioD  of  tnut,  which  was  not  recorded,  rocit- 
iDg  that  the  deed  to  him  by  the  parties,  naming 
them,  had  heen  made  to  facilitate  the  perfecting 
of  title.  Sabaeguently  one  of  the  tenants  fncom- 
mon  was  substitated  as  tmstee,  uid  he  also  ez> 
ecuted  a  declaration  of  trust  to  the  same  effect  as 
the  tost,  bat  omitting  the  name  uf  one  of  the  ten- 
ants in  common^  owning  an  undivided  five  acres, 
and  crediting  his  share  to  one  of  his  co-tenants. 
Bdd,  that  a  purchase  of  this  five  acres  bv  the 
sntatitated  trustee  from  the  co-tenant  did  not 
constitute  him  an  innocent  purchaser,  as  it  was 
his  duty,  when  ha  aocepted  the  position  of  trus- 
tee, to  know  for  whom  he  was  acting. 

2.  In  an  action  by  the  owner  of  the  undivid- 
ed fire  acres  to  charge  the  substituted  trustee  as 
a  purchaser  with  notice,  it  appeared  that  the  co- 
, tenant  who  sold  them  had  acted  as  administrator 
of  the  estate  of  plaintiff's  fatfaer-ln-law,  and  had 
acquired  15  acres,  as  tenant  In  oommoo,  during 
such  admiuiatraUOD.  Long  before  the  convey- 
ance in  trust,  he  had  conveyed  the  five  acres  now 
in  dispute  to  plaintiff,  whos^  deed  was  doly  re- 
corded. After  the  conveyance  la  &jst,  plaintiff 
with  his  wife  and  other  tieirs,  in  settlement  of 
the  admiQistratioQ,  executed  to  the  co-tenant  a 
written  instrument  reciting  that  the  latter,  dur- 
ing the  course  of  his  administration,  had  ac- 
quired land,  "the  legal  and  equitable  title  to 
which  Is  now  in  him, "  and  empowering  him  to 
sell  such  land.  Held,  that  this  instrument  con- 
fexred  no  authority  on  tho  co-tenant  to  sell  the 
five  acres  previously  couveyed  to  ^ilaiutiff,  as  the 
co-tenant  had  neither  the  legal  nor  the  equitable 
title  thereto;  the  legal  title  oeing  in  the  trustee, 
and  the  equitable  title  in  plaintiff. 

3.  The  distinct  statement  la  the  power  of 
sale  that  it  embraced  only  such  lands,  "the  legal 
and  equitable  title  towMch  is  now"  in  the  co- 
tenant,  will  limit  a  subsequent  general  descrip- 
tion of  such  land  as  "15  acres  or  thereabout,"  and 
these  general  words  will  not  enlarge  the  power 
of  sale  previously  conferred. 

4.  n'^ere  the  attorneys  for  a  purcha<«er  from 
the  substituted  trustee  have  examined  all  the 
various  conveyances  under  which  he  claims  the 
five  acres  now  in  dispute,  their  knowledge  is  tbe 
purchaser's  knowledge,  and  he  is  chargeable 
with  constructive  notioe  of  all  that  appears  on 
the  faoe  of  tbe  iastrument;  and  the  fact  that  the 
attorneys  made  a  uiistake  of  law  In  Interpreting 
the  power  of  sale,  and  advised  the  purchaser  that 
it  embraced  the  five  acres  now  in  dispute,  does 
not  constitute  him  au  innocent  purohaser  thereof. 

5.  As  plaintiff  deceived  neither  the  sutnti- 
tnted  trustee,  nor  the  purchaser  from  him,  the 
power  of  sale,  which  was  accessible  to  both,  and 
which  was  actually  examined  by  the  attorneys 
for  the  latter,  does  not  estop  plaintiff  from  as- 
serting his  title  to  the  land. 

6.  Code  Civil  Proc.  Cal.  762,  which  permits 
am  action  of  partition  to  be  brought  by  a  tenant  In 
common  having  an  oatate  of  Inheritance,  djoes 
not  confine  the  right  of  action  totfae  holder  of  the 
legal  title,  but  a  tenant  in  common  having  an 
equitable  estate  of  inheritance  may  establish  his 
right  to  the  laud,  and  have  a  partition  thereof. 
In  one  and  the  same  action. 

7.  As  plaintiff  was  ignorant  of  the  omission 
of  his  name  from  the  second  declaration  of  trust, 
and  of  the  oor.veyaoce  by  bis  cu-tenant  to  the 
substituted  trustee,  the  possession  of  the  substi- 
tuted trustee,  who  was  also  plaintiff's  co-tenant, 
must  be  deemed  to  have  been  for  his  benefit;  and 
hence  Code  Civil  Proc.  Cal.  %  819,  which  pro- 
vides that  plaiatift  In  an  action  affecting  the  title 
to  land  must  have  been  in  possession  thereof 
vrithin  five  years  of  bringing  the  action,  and  seo- 
tiOD  322,  wbich  provides  that  the  possession  of 
land  by  one  entering  under  a  written  instrument 
purporting  to  convey  it  shall  be  deemed  to  be  ad- 
verse, have  no  appUcation  to  the  case. 

Bbattt,  C.  J.,  and  Fox  and  McFabund,  JJ., 
dissenting. 

Oil  rehearing.  For  former  report,  see  24 
Pnc.  Bep.  172. 

V.25F.I10.3— 6 


Lloyd  &  Wood,  for  appellant.  StHaley, 
Stoney  &  Hayes,  for  respondent. 

Feb  Cubiah.  We  have  heard  this  case 
tbe  secoud  time,  and  upon  a  lurther  ex- 
amination of  the  record,  and  the  briefs  of 
coonseU  we  feel  coustralned  to  adhere  to 
the  reasoning  of  the  former  opinion,  and 
the  condoBion  therein  reached.  The  order 
appealed  from  la  therefore  affirmed. 

We  dleaen  C :  MoFablanu,  J . ;  Fox,  J. 

Beatty,  C.  J.  I  dissent.  The  deed  exe- 
cuted In  quadruplicate  In  April.  1870,  by 
Watson,  Sullivan,  and  the  Davis  heirs  con- 
tains a  distinct  declaratiun— a  soieuin  ad- 
mission—by  Watson  that  SuUivaa  wan  at 
that  time  the  ownerof  tbe  equitable  Inter- 
est here  In  controversy.  The  conduct  of 
Watson,  and  of  all  parties  to  these  trans- 
actions, was  for  many  years  consistent 
with  that  declaration,  and  Inconsistent 
with  any  serious  claim  of  ownership  on 
the  part  of  Watson.  The  bolder  of  the  le- 
gal title  with  knowledge  of  that  admis- 
sion, bought  lu  tbe  equity,  and  transferred 
both  to  Sutro.  I  do  not  think  that  Wat- 
son should  now  be  heard  to  deny  tbe 
truth  of  a  solemn  admission  upon  which 
others  hare  acted. 


■m  Cal.  4»7) 

WiLUAUsoH  et  al.  v.  ToBsr.  (No.  12,- 

886.J 

(£>upreme  Court  pf  California.  Nov.  89, 1S90.) 
Nuisance— iKBTBvoTioNs—EvtDBSCE—NBw  Tsux. 

1.  la  a  suit  to  restrain  defendant  from  oper- 
ating bis  foundry  in  such  manner  as  to  constitute 
a  nuisance  to  plaintiff's  dwelling,  plaintiff  al- 
lied that  he  was  the  owner  of  the  dwelling 
which  he  had  occupied  ever  since  It  was  built, 
80  years  before,  and  that  its  foundations  had 
never  been  ch^iged.  The  only  evidence  in  re- 
buttal was  that  of  defendant  that  the  house  was 
nine  inches  over  on  his  land.  Held,  that  it  was 
proper  to  refuse  an  instruction  that  if  the  house 
was  nine  inches  over  on  defendant's  land,  and 
that  if  the  shaking  complained  of  was  due  to  this, 
and  would  not  occur  if  the  house  was  wholly  oa 

Slaintiff's  land,  then  plaintiff  cannot  recover 
amages. 

3.  Where  this  proposition  was  Included  in  a 
single  request  with  others  that  may  have  been 
proper,  it  was  not  Incumbent  <m  the  court  to  sep- 
arate the  proper  trom  the  improper  parts;  and 
hence  it  was  sot  error  to  refuse  the  whole  re- 
quest. 

8.  The  error,  if  any  there  be,  in  allowing  a 
witness  to  refiresh  his  memory  from  a  memoran- 
dum of  the  action  of  a  conunittee  of  the  board 
of  sup^Tisorswhiohonce  investigated  the  alleged 
nuisance  la  immaterial  where  other  witnesses 
testified  as  to  the  action  of  such  committee,  and 
defendant  himself  testified  to  substantial^  the 
same  facts  as  did  the  witness  who  used  the  mem- 
orandum. 

4.  .^Hdavlts  of  parsons  who  did  not  testify  on 
tbe  trial  that  the  acta  eomplalned  of  did  not  con- 
stitute a  noisanoe  are  merely  cumulative  evi- 
dence, and  are  no  ground  for  a  new  triaL 

Commisslonera*  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Beabden, 
Judge. 

Joseph  Hutchinson,  Frank  Otis,  and 
Hutthinson  &  VawpbeH,  for  appdlants. 
T.  J.  Cowley,  for  respondent. 
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Hatne,  C.  Tbe  rompIaiDt  In  tfais  action 
was  for  an  Injunctiuo  to  restrain  the  de- 
fendant from  operating  bis  foundry  In 
such  a  manner  as  to  constitute  a  nuisance 
to  the  adjoining  dwelling,  and  for  dam- 
BKea.  Tbe  case  was  submitted  to  a  Jury, 
and  a  jKueral  verdict  In  favor  of  plaintiffs 
for  $600  was  rendered.  Tbe  judgment  did 
not  award  any  Injunction,  but  was  (or 
the  damages  only.  Tbe  appeal  Is  by  tbe 
defendant. 

1.  It  is  contended  that  the  court  erred 
In  refusing  to  instruct  tbe  Jury  as  request- 
ed by  tiie  defendant.  As  we  construe 
tbe  traoecript,  the  defendant  i-equested 
one  instruction  involving  several  distinct 
propositions.  The  transcript  Is  nut  sub- 
stantially clear  upon  this  point.  But  it 
Is  incumhent  upon  the  appellant  to  show 
error;  and  we  do  not  think  that  upon 
this  record  the  court  would  be  Justified 
in  saying  that  each  proposition  In  the 
paragraph  reterr^  to  was  requested  as 
a  separate  Instruction.  This  oeing  the 
case,  If  any  one  of  the  propositions  con- 
tained In  tbe  request  ought  not  to  taave 
been  given,  the  court  was  Justified  in  re- 
fusing the  whole  Instruction.  Smith  v. 
Bichmond,  19  Cal.485;  Preston  v.  Keys,  23 
Gal.  194.  And  we  think  that  at  least  one 
of  such  propositions  was  In  this  category. 
Tbe  plaintiffs  alleged  that  they  were  at  all 
times  the  owners  of  tbe  premises  described 
In  the  complaint,  and  tbe  evidence  was 
that  they  bad  been  In  possession  for  about 
80  years.  The  house  tn  which  they  lived 
was  of  that  age,  and  its  foundations  had 
not  been  changed  since  it  was  built.  From 
tbls  tbe  presumption  certainly  arose  that 
tbe  plaintiffs  were  tbe  owners  of  the  said 
premises.  This  presumption  was  not  i-e- 
butted  by  the  general  statement  of  the 
defendant  thatthe  "house  described  In  the 
complahit  is  nine  inches  over  on  my  own 
property, "  and  there  is  no  other  evidence 
on  the  subject.  In  this  condition  of  the 
evidence  it  certainly  would  have  been  im- 
proper for  tbe  court  to  have  Instructed 
the  Jury  that  "If  the  plaintiffs'  building 
stands  nine  inches  or  any  other  distance 
over  upon  the  property  leased  by  Mr. 
Tobey,  and  It  the  shaking  of  the  house, 
claimed  by  tbe  plaintiff  to  exist,  is  pro- 
duced because  of  tbe  fact  that  the  plain- 
tiff's bouse  stands  upon  Mr.  Tobey's 
ground,  and  it  the  Williamsons'  house 
was  upon  tbelr  own  ground,  said  shaking 
would  not  occur,  then  the  plaintiffs  can- 
not recover  damages  caused  by  the  said 
shaking;"  and,  as  above  stated,  it  was 
not  incumbent  upon  the  court  to  separate 
the  improper  part  ol  the  instraction  from 
the  remainder,  even  If  it  be  assumed  that 
tbe  remaining  propositions  were  correct 
and  applicable. 

2.  It  Is  argued  that  It  was  error  to  allow 
the  witness  Famsworth  to  refresh  his 
memory  from  a  memorandum  as  to  tbe 
action  of  a  committee  of  the  board  of 
supervisors  who  once  looked  Into  tbe 
question  ot  the  alleged  nuisance.  Tbe 
objection  shown  by  the  record  seems  to 
go  more  to  the  admlHslblllty  of  the  memo- 
randum than  to  tbe  proprltity  of  the  evi- 
dence ol  the  witness.  Evidence  as  to 
what  the  action  of  the  committee  actually 
was,  was  given  by  several  otber  witnesses 


without  objection;  and  the  d^endant 
himself,  when  called  to  the  stand,  testified 
to  substantially  tbe  same  tacts  testified 
to  by  the  witness  Farnswortb  from  his 
memorandum.  Underthese  circumstances. 
If  there  was  any  error  In  allowing  tbe 
witness  to  took  at  the  memorandum.  It 
was  Immaterial.  Similar  observations 
apply  to  the  reading  ot  the  memorandum 
by  counsel  in  his  argument  to  the  Jury. 

3.  Assuming,  as  must  be  done  at  tbls 
stage  of  the  case,  that  the  plaintiffs'  evi- 
dence was  true,  we  have  no  doubt  that 
the  d^endant's  foundry  was  a  nuisance; 
and  under  tbe  circumstances  we  cannot 
say  that  the  damages  were  excessive. 

4.  The  court  did  not  err  in  refusing  a 
new  trial  on  the  ground  of  newly-discov- 
ered evidence.  The  affidavit  of  Gates  was 
in  relation  to  the  action  of  the  commit- 
tee of  tbe  board  of  supervisors  above  men- 
tioned. It  this  was  relevant  at  all,  It  was 
thoroughly  gone  over  at  tbe  trial,  as  b» 
above  stated.  The  affidavit  of  tlie  attot^ 
ney  relates  to  tbe  same  subject,  and  to 
the  question  of  diligence.  Tbe  affidavit 
signed  by  10  other  persons  was  merely  to 
the  general  effect  that  tbe  acts  complained 
ot  did  not  constitute  a  nuisance.  It  Is 
too  clear  for  discussion  that  all  this  was 
merely  cumulative,  and  not  such  as  to 
render  a  different  reeultprobable,  If  a  re- 
trial should  be  had.  We  tber^ore  ad- 
vise that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

Weconcur:  Belcher, 0. C;  Foote, C. 

Feb  Curiam.  For  tbe  reasons  given  in 
tbe  foregoing  opinion  tbe  Judgment  and 
order  appealed  from  are  affirmed. 


(86  Cal.  654) 

Chew  v.  Diller  et  &I.   (No.  18,572.) 
(Supreme  Court  of  Calif  omta.    Deo.  1,  1880:) 
APPKAi/— Time  op  Ta.kiko. 
A  judgment  was  rendered  Iq  December, 
1887,  and  an  order  denying  a  new  trial  filed  Sep- 
tember, 1889.   A  notice  of  appeal  was  filed  Octo- 
hev  25,  181^9.   The  undertaking  recited  the  appeal 
from  tbe  judgment,  but  made  no  mention  ox  tbe 
appeal  from  the  order.  Held,  that  the  appeal 
from  the  judgment  was  too  law,  under  the  laws 
of  California,  and  the  aK»eal  from  the  order  was 
not  perfected. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Butte  connty ; 
John  Galk,  Judge. 

John  Gale,  {A.  P.  Catlln  and  W.  C. 
Betcber,  of  counsel.)  tor  appellant.  Park 
Beosbaw,  for  respondents. 

Hatne,  C.  This  Is  a  motion  to  dismiss 
an  appeal  from  ajudgment,and  an  appeal 
from  an  order  denying  a  new  trial.  The 
judgment  was  entered  In  December,  3S87. 
The  order  was  made  in  September,  lH8d. 
The  notice  of  appeal  was  filed  on  October 
25.  1889,  and  was  served  the  next  day. 
The  undertaking  recited  the  appeal  from 
the  Judgment,  and  was  conditioned  to  pay 
the  damages  on  "tbe appeal,"  but  made 
no  mention  ot  the  appeal  from  the  order. 
In  May,  1890,  the  plaintiff  presented  a  new 
undertaking,  sufllclent  In  form,  to  one  of 
tbe  Justices  ol  tbe  supreme  court,  and  it 


Digilized  by 


Google 


Cal.) 


BETNOLDS  «.  BOBEL. 


67 


was  approved  by  him,  and  filed.  The  ap- 
peal Ironj  the  judgment  waB,too  late.  The 
appeal  from  the  order  was  not  perfected. 
In  this  regard,  the  case  Is  precisely  like 
Schart*  v.  Romer,  81  Cal.  245.  '22  Pac.  Rep. 
<@7.  The  counsel  tor  the  plaintiff  say  that 
this  case  should  be  overruled;  but  we 
thinb  that  It  is  in  accord  with  the  Rtatuto. 
and  In  the  line  oT  prevlons  decisions.  We 
Uierefore  advise  that  the  attempted  ap- 
peals be  diamissed. 

We  concur:  Bblcber,  C.  C.-t  Footk,  C. 

Per  Cobiam.  For  the  reasons  given  In 
tiieforeguing  opinion,  the  attempted  ap- 
peate  are  dlHmiased. 

m  Cal.  552)  ' 
Daly  et  a.1.  v.  Pennie  e*  a/.    (No.  13,805.) 
{Sapreme  Court  of  California.  Dec.  1,  1890.) 

JCDOMBNTB — BQIJITABLE  RELIBr. 

1.  Mere  error,  eiUier  as  to  tiie  law  or  the 
facts,  in  the  decree  of  a  probate  court  distribut- 
ing an  estate,  is  no  groond  for  relief  Id  equity; 
the  remedy  being  by  appeal,  M  provided  by  Code 
CItU  Proc.  Cal.  {  988. 

2.  The  dismissal  of  an  aiq;>eal  from  the  de- 
cree t>ecanse  of  the  inadvertent  omission  of  the 
appellant's  attorneys  to  file  an  ondertaldng  on 
appeal  within  the  time  required  by  law  is  not 
a  ground  for  equitable  relief, 

8.  The  fact  that  some  of  the  heirs  were  not 
pnaoually  notified  of  the  prooeedings  in  the  i^o- 
Dste  court,  and  that  tliey  failed  to  appear  therein, 
does  not  authorize  a  court  of  equity  to  set  aside 
the  decree  of  distribution,  as  Code  Civil  Proc. 
C^.  %i  1^3,  1634,  do  not  require  personal  notice 
of  the  flual  settlement  and  distribution  of  a  de- 
cedent's estate,  but  only  the  posting  of  notices  in 
tteee  public  places  in  the  ouunty. 

Commissioners'  decision'  Department 
1.  Appeal  from  saperlor  court,  city  and 
county  of  San  Francisco;  J.  V.Coffey, 
Judge. 

John  F.  BurriB,  (BeaiyE.  WiUs,Ql  coun- 
ad.)  lor  appellants.  A*  B.  Longbborougb, 
tor  respondents. 

Hayne,  C.  The  defendants  had  final 
judgment  upon  demurrer  to  the  second 
amended  complaint,  and  tbe  plaintiffs  ap- 
peal. The  material  facts  shown  by  the 
pleading  are  aa  follows:  Anna  J.  Skerrett 
died  In  London,  England,  being  a  resident 
of  said  place  at  tbe  time  of  her  death,  and 
leaving  a  will.  This  will  was  proved  in 
an  English  court,  and  an  administrator 
with  tbe  will  annexed  appointed  there.  A 
dnty-autbentlcated  copy  was  Hied  in  the, 
probate  court  of  San  Francisco,  and  the 
defendant  Pennie  was  appointed  adminis- 
trator with  the  will  annexed  here.  In  due 
coarse,  tbe  San  Francisco  courtmadea  de- 
cree of  settlement  of  tbe  final  account  of 
the  administrator,  and  of  final  distrlbn- 
tSon  of  the  property  remaining  In  his  bauds. 
This  decree  recited,  among  other  things, 
that  there  were  unpaid  creditors  lu  Eng- 
land whose  claims  bud  not  been  presented 
here,  that  tbe  estate  in  England  was  not 
safflclent  to  pay  such  claims,  and  that  all 
tbe  legatees  and  devisees  resided  In  Eng- 
land, except  one  whose  legacy  had  lapsed, 
and  another  who  had  recel  ved  bis  share, 
and  contained  a  provision  that  tbe  sum 
remaining  In  tbe  hands  of  the  administra- 
tor here  shonld  be  delivered  to  the  admin- 


istrator In  England.  See  Code  Civil  Proc. 
§  1667.  The  plaintiffs  are  tbe  successors  in 
interest  of  certain  heirs  at  law,  and  the 
suit  is  for  the  review  of  the  decree  of  dis- 
tribution, and  for  a  decree  of  rllatribntlon 
In  accordance  with  tbe  plaintiffs'  viewa  of 
what  Is  proper  under  the  clrcuuiBtances, 
and  for  an  Injunction  to  restrain  the  de- 
fendants from  obeying  the  decree  of  the 
pr»(bate  court.  The  main  ground  upon 
which  relief  is  sought  is  that  the  decree  of 
dlstrlbntlou  Is  erroneoius  both  as  to  the 
law  and  as  to  thetacte;  tha>t  the  bequests 
were  void  under  the  law  of  this  state  and 
of  England;  and  that  upon  a  proper  con- 
struction of  the  will  the  persons  to  whoso 
interests  the  plaintiffs  succeeded  would  be 
entitled  to  portions  of  the  estate.  But  an 
appeal  from  the  decree  Is  provided  by  the 
statute,  (Code  Ovll  Proc.  %  963,)  and  on 
such  appeal  the  whole  decree  can  be  re- 
viewed, if  It  be  erroneous  either  as  to  the 
la  w  or  the  facts,  the  remedy  la  by  appeal. 
Mere  error  Is  not  a  ground  for  relief  In 
equity. 

It  Is  alleged,  however,  that  an  appeal 
was  taken,  but  that  "the  clerk  having 
charge  of  such  matters  In  the  office  of  the 
plaintiffs*  attorneys  Inadvertently  omitted 
to  file  an  undertaklngon  appeal  within  the 
time  required  by  law,  and  said  appeal  was 
for  that  reason  dismissed  by  the  supreme 
court  without  hearing  the  merits  thereof.** 
This  Is  not  a  ground  tor  relief  In  equity. 
Bamett  v.  Kllboume,  3  Cal.  327. 

It  is  further  alleged  that  tbe  plaintiffs* 
assignors  "received  no  notice  of  said  pro- 
ceadlng,  and  did  not  appear  therein."  But 
the  statute  does  not  require  that  personal 
notice  should  be  given.  Code  Civil  Proc. 
§§  1633, 1R34.1  And  it  is  not  alleged  that 
the  notice  which  Is  required  was  not  given. 
In  re  Griffith.  84  Cal.  109,23  Pac.  Rep.  528, 
21  Pac.  Rep.  381. 

The  other  matterB  do  not  require  special 
notice.  We  therefore  ad  vise  that  the  Judg- 
ment be  affirmed. 

We  concur:  Belcheb,  0.  C;  Footb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


(86  Cal.  S38) 

Rbtnoxjw  v.  Bobel.   (No.  12,616.) 

(iSupreme  Cmert  t^f  Cal^/bmto.    Nov.  S9, 1890.) 

Vemdob  and  Vsitdbb— Pzrfbot  Title— Kboovsbt 
OF  Eabnest  Monet. 

Where  a  vendee  makes  a  deposit  to  bind 
his  purchase,  upon  an  a^eement  that  it  shall  be 
returned  if  the  title  Is  found  to  l>e  "imperfect, 
and  cannot  be  made  good, "  he  is  entitled  to  re- 
cover the  deposit  when  it  isshowathat  one  claim- 
ing an  interest  in  the  land  adverse  to  the  ven- 
dor's has  conveyed  that  lutOTeat  toa  third  person, 
who  still  holds  it,  and  also  that  tbe  land  was  con- 
veyed to  tbe  vendor's  grantor  by  her  husband 
when  he  was  heavily  indebted,  and  while  suits 
were  pending  to  enforce  his  indebtedness. 

"Code  Civil  Proc.  Cal.  SS  1633,  1634,  require 
the  clerk  of  the  court  to  cause  notice  of  the  final 
settlement  and  distribution  of  an  estate  to  be 
given  either  by  posting  copies  of  the  same  in  at 
least  three  public  places  in  tbe  county,  or  by 
publication,  as  tbe  court  may  direct. 
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In  bank.  Appeal  from  auperlor  court, 
city  and  county  of  San  Franciaco;  T.  H. 
Beahd£n.  Judee. 

Sidney  V.  Smith,  tor  appellant.  Qeorge 
D.  Sbadbiirae,  for  respondent. 

Per  Cubum.  This  action  waa  brought 
to  recover  a  deposit  of  money  made  by  tbe 
plaintiff,  ReynoldB,  to  bind  bis  pnrcbase 
of  land  from  the  defendaut,  Borel.  A  part 
of  the  contract  was  that  the  plaintiff,  the 
purchaser,  should  be  allowed  20  days  from 
the  datR  of  the  contract,  within  which  to 
search  the  title  to  the  property,  and  if  the 
title  was  found  to  be  "  impei-fect,  aud  can- 
nut  be  made  Kood.  said  deposit  will  be  re- 
turned. "  The  plaiatift  submitted  aproper 
abstract  of  title  to  the  land  to  his  attor- 
ney, who,  within  the  specifled  time,  pro- 
nounced the  title  Imperfect,  and  objected 
to  it  on  these  grounds:  "On  the  4th  day 
of  June,  1880,  Eugene  Casserly,  was  the 
owner  of  the  block  of  land  including  said 
laud,  aud  on  said  day  conveyed  tbe  same 
to  one  R.  Emmett  Doyle  In  trust  for  the 
separate  useand  benefit  of  his  wife,  Theresa 
Casaerly,  in  consideration  of  the  love  and 
affection  he, Casserly,  bore  to  his  said  wife, 
and  to  be  conveyed  to  her  in  fee-simple  as 
her  separate  property  by  said  trustee 
whenever  thereunto  requested  by  her ; 
and  ou  the  5th  day  of  Jane,  1880,  the  said 
B.  Emmett  Doyle  did  convey  said  block 
of  real  pruperCj*  to  the  aald  Theresa  Cas- 
serly by  Rrant.  bargain,  and  sale  deed,— 
consideration  one  dollar;  and  the  title 
thus  conveyed  remained  in  said  Theresa 
Casserly  from  thence  until  the  2lBt  day  of 
iS'overaber,  1884,  when  she  conveyed  the 
same  to  Antoine  Burel,  but  tlie  deeds  to 
Doyle,  and  from  Doyle  to  Theresa  Casser- 
ly, aforesaid,  were  not  recorded  nntil  Jan- 
uary 13,  1S.S4.  That  on  the  6th  day  of  Feb- 
ruary, 1866,  John  Treat,  who  calmed  to 
have  some  interest  in  said  real  property, 
conveyed  the  same  to  John  Center,  who 
still  holds  the  Interest  thus  conveyed  to 
him.  That  at  the  time  of  the  convey- 
ances to  Doyle  and  Casserly,  aforesaid,  to- 
wit.  on  the  4th  and  6tb  days  of  June,  1880, 
said  Eugene  Casserly  was  subject  tQ  the 
following  debts,  claims,  judgments,  uud 
liabilities :  The  claim  and  demand  ot  J.  F. 
Eagan  for  915,225,  aud  the  claim  and  de- 
mand of  Charles  Mayne  for  f  1,713.85.  And 
upon  these  claims  and  demands  actions 
were  brought,  judgments  obtained,  and 
appeals  therefrom  taken,  without  stay- 
bunds,  or  stay  of  proceedings  affected,  us 
follows,  vii.:  'In  the  fifteenth  district 
court.  Sau  Francisco.  Eugene  Casserly, 
i'lalDtiff,  vs.  McNevln,  et  alB.,  Defendants. 
(No.  10,227.)  Action  commenced  Septem- 
ber 28,  1877.  Judgment  entered  therein 
against  said  Eugene  Ciisserly  on  May  29, 
1883.  for  the  sum  of  1(15.2^,  and  costs. 
In  favor  of  J.  F.  Eagan.  as  intervenor  in 
said  action;  whichjudgment  was  appealed 
from  to  the  supreme  court  of  California, 
on  the  7th  day  of  February,  1884,  and  was 
not  decided  at  the  commencement  of  this 
action.  An  action  in  the  nineteenth  dis- 
trict court  of  San  Francisco  entitled 
"Charles  Mayne,  Vlalntiff,  vs.  Eugene  Cas- 
serly, Defendant.  (No.C,>n91.)"  Commenced 
May  31,  1879,  and  judgment  therein  en- 
tered on  the  13th  day  of  February,  1882, 


against  aatd  Engene  Casserly,  for  $1,713.- 

85,  and  costs;  which  judgment  was  ap- 
pealed from  to  the  supreme  court  of  the 
state  of  California  on  the  21st  day  of  Feb- 
ruary, 1882,  and  was  not  decided  at  the 
time  of  the  commencement  'of  this  action.' 
And  said  claims,  demands,  judgments, 
and  liabilities  have  In  no  wise  been  satis- 
fled,  vacated,  or  set  aside,  and  are  still  in 
full  force  and  effect  against  the  property 
and  estate  of  said  Eugene  Casserly,  who 
died  on  tne  14th  day  of  June,  1883.  But 
said  defendant,  Antoine  Borel,  purchased 
said  block  of  land,  inclusive  of  said  real 
property  described  inplaintiff'scomplaint, 
wltbont  knowledge  of  any  latent  on  the 
part  ot  said  Eugene  Casserly  to  defraud  hte 
said  creditors  by  the  conveyances  to  said 
Doyle,  and  from  him  to  said  Theresa  Cas- 
serly, other  than  from  the  record  thereof, 
aud  of  the  actions  aforesaid,  and  pur- 
chased ^he  same  for  a  valuable  considera- 
tion. That  at  the  time  of  the  convej'ances 
from  Casserly  to  Doyle  and  from  Doyle  to 
Casserly,  aforesaid,  and  by  such  convey- 
ances, the  block  of  land  aforesaid. .bound- 
ed by  Twenty-Fifth  street,  Folsom'  street. 
Treat  avenue,  and  Twenty-Sixth  street, 
including  tbe  property  In  question,  was 
transferred  to  said  Theresa  Casserly. 
That,  upon  the  demise  of  said  Eugene  Cas- 
serly, his  estate  was  appraised  by  the  ap- 
praisers thereof  at  tbe  sum  of  912,091 .46.  ** 
These  tmperfectlons  were  duly  reported  to 
the  d^ndant,  and  a  demand  made  that 
they  be  removed  and  the  title  made  good, 
or  that  the  defendant  warrant  the  same 
against  all  demands,  which,  being  refused 
by  the  defendant,  the  plaintiff  demanded 
the  return  of  his  deposit  ot  9360,  with 
which  the  defendant  refused  and  still  re- 
fuses to  comply.  The  court  below  gave 
judgment  for  the  plaintiff,  from  which, 
aud  an  order  denying  a  new  trial,  the  de- 
fendant appeals. 

There  is  nothing  in  the  record  to  explain 
a  claim  of  John  Center  to  an  Interest  in 
the  land  beyond  tbe  allegations  of  the 
complaint,  and  the  finding  of  the  court 
that  at  the  time  Eugene  Casserly  con- 
veyed this  property  to  R.  Emmett  Doyle, 
and  Doyle  to  Mrs.  Casserly,  "one  John 
Treat,  who  claimed  to  have  some  interest 
in  said  real  property,  coni-eyeii  the  same 
to  John  Center,  who  still  ho'ds  tbe  inter- 
est thus  conveyed  to  him."  As  it  seems  ty 
us,  this  fact,  existing  with  reference  to  a 
title,  would  not  constitute  it  free  from 
reasonable  duubt.  or  make  it  improbable 
that  litigation  might  grow  out  of  it. 
Again,  there  is  a  state  of  facts  presented 
from  which  a  prudent  man  might  infer 
that,  at  the  time  Eugene  Casserly  made 
this  conveyance  to  Doyle,  he  was  not 
able  to  pay  his  debts;  for  a  couvcyance 
is  made  iu  trust  to  Doyle,  who  carries  out 
the  trust  the  next  day  by  making  a  deed 
to  Mrs.  Casserly.  These  deeds  were  de- 
layed to  be  recorded  for  several  years, — 
until  after  Eugene  Casserly 's  death. 
Meanwhile,  certain  large  judgments,  which 
were  rendered  in  suits  brought  before  his 
death,  are  In  existence,  unstayed,  but  on 
appeal,  and  unpaid,  which  amount  to 
more  than  the  value  of  Casserly's  whole 
estate  at  his  death.  Can  it  be  said  that, 
under  this  condition  of  things,  (even  ad- 
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mltUng  that  the  defendant  here  knetv 
nothing  bnt  the  fact  that  these  Judgments 
were  existing  and  nnsatlstled  at  the  date 
of  blB  parchase.  and  the  delay  of  recordins 
the  deeds  from  Casserly  to  Doyle  and 
Doyle  tu  Mrs.  Casserly,)  these  Judgment 
creditors  will  not  hereafter  probably  com- 
mence litigation  with  Borel  as  to  his  title 
to  the  premises,  If  they  have  not  already 
done  so?  We  think  not.  As  It  seems  to 
US.  it  is  very  doubtful  bat  what  they  may 
litigate.  Is,  then,  the  plaintiff  here  to  he 
required  to  take  the  title  of  Borel  asa  per- 
fect one,  when  this  sort  of  reasonable 
doubt  exists?  "A  perfect  title  must  be 
one  that  is  good  and  valid  beyond  all  rea- 
sonable doubt.  Whether  the  particular 
title  is  good  t>r  not  is  a  question  which  .it 
is  often  difficult  to  determine,  and  one  up- 
on which  the  lawyers  and  Judges  some- 
tlroee  disagree."  Tamer,  v.  McDonald,  76 
Cal.  179,  18  Pac.  Rep.  262.  "A  title  to  be 
good  '  should  bef  Fee  from  litigation,  palpa- 
ble defects,  and  gt&ve  doubts;  should  con- 
sist of  both  legal  and  equitable  titles,  and 
should  be  fairly  deducible of  record. '  "  Id. 
76.  Cal.  180. 18  Pac.  Bep  264.  It  seems  to 
us,  ander  the  tacts  of  this  case  and  the  re- 
fusal of  the  defendant  to  warrant  the  title, 
the  plaintiff  here  was  warranted  in  con- 
sidering the  title  imperfect,  and  subject  to 
grave  doubts.  For  the  foregoing  reasoDS, 
the  Judgment  and  order  are  affirmed 


(20  Or.  TO) 


Steel  v.  Holladat. 


(Supreme  Court  of  Oregon.    Nov.  17,  1890.) 

FlKADINO — COMPLAIKT— JdHISDICTION  OF  COCKTT 

Court— Dbtabtavtt  against  Exeodtoh. 

1.  In  an  action     an  administrator  with  the 

will  annexed  against  his  predeoessor  in  the  trust 
fora  devastavit,  in  failing  to  redeem  certain  stoolc 
in  a  private  corporation  belonging  to  Isaid  estate, 
and  which  had  been  sold  under  a  decree  of  the 
United  States  tdrcuit  court,  and  by  the  terms  of 
sale  snbject  to  redemption  within  six  months, 
the  compLaint  must  allege  that  there  were  assets 
in  the  ezeoator's  hands  available  and  applicable 
to  the  purpose  of  redemption,  and  that  the  proper 
ooonty  court  ordered  the  redemption  to  be  made. 

2.  Section  80E>,  Hill's  Code,  oonfers  upon  the 
county  court  exclnrive  jurisdicuon,  in  thefi»t  in- 
stance to  direct  and  control  the  condnct  and  to 
settle  accounts  of  executors,  administrators,  and 
guardians,  and  this  Includes  the  power  to  inquire 
into  a  case  of  dcvaslaxyiL,  and  to  charge  the  de- 
linquent with  the  amount  thereof. 

8.  DmoMtavit  U  avloIatioD  of  duty  by  the  ex- 
ecutor or  administrator  such  as  renders  him 
personally  responsible  for  mischievous  conse- 
quences; a  wasting  of  the  assets;  a  mismanage- 
ment of  the  estate  and  efTccts  of  the  deceased  in 
sauandering  and  misapplying  the  assets,  contrary 
to  the  duty  imposed  on  the  executor  or  adminis- 
trator. 
{SyUabu$      the  Covrt.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

The  defendant  demurred  to  plaintiff's 
amended  complaint,  which  being  sustained 
a  final  Judgment  was  entered  In  favor  of 
the  defendant,  from  which  this  appeal  is 
taken.  The  plaintiff  sues  as  administra- 
tor with  the  will  annexed  of  Ben  Hollaclay, 
deceased.  The  amended  complaint,  after 
setting  forth  at  length  the  plaintiff's  ap- 
pointment and  quallticatlon,  the  previous 
appointment  of  Joseph  Hollnday  as  ex- 
ecutor, the  provisions  of  the  will,  and  the 


condition  of  said  10,000  shares  of  the  capi- 
tal stock  of  the  Oregon  Real  Estate  Com- 
pany, that  they  had  been  sold  under  the 
decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Oregon  for  $334,- 
UOO,  and  that  the  executor  had  been  given 
by  said  court  the  right  to  redeem  said 
stock  within  six  months  from  the  date  of 
the  decree,  to-wit,  July  30. 18S8.  by  paying 
the  said  amount  for  which  the  stock  had 
been  sold,  and  that  there  were  no  other 
Hens  or  Incumbrances  thereon,  and  that 
the  same  were  owned  by  said  Ben  Holla- 
day,  deceased.— alleges  as  follows.  "That 
the  said  real  estate  so  staudlug  in  the 
name  of  said  Oregon  Beal  Esta  te  Company 
was,  at  the  date  of  said  sale,  and  during 
the  time  said  right  of  redemption  existed, 
and  Is  now,  of  the  value  of  not  less  than 
91,200,000.  and  that  snid  shares  of  stock 
were,  during  all  of  said  time,  of  the  value 
of  not  less  than  $1,000,000,  and  that  the  re- 
demption of  said  stock  would  have  been 
vastly  to  the  interest  ol  said  estate  of  Ben 
Holladay,  deceased,  and  not  In  any  way 
prejudicial  to  any  ot  the  creditors  of  said 
deceased,  or  other  persons  Interested  In 
said  estate.  That  It  became  and  was  the 
duty  of  said  Joseph  Holladay,  as  executor 
fit  the  will  of  said  Ben  Holladay,  deceased, 
by  virtue  of  hia  trust  to  pay  off  the 
amount  of  said  claims  against  suid  de- 
ceased, lor  which  said  stock  had  beeu  sold, 
as  aforesaid,  and  redeem  the  Ban>e  for  the 
benefit  of  said  estate,  and  to  prevent  suid 
property,  worth  over  $1,000,000,  from  be- 
ing sold  and  taken  away  from  said  estate 
for  said  sum  of  $835,000.  all  of  whkh,  with 
due  and  reasonable  diligence  on  his  part, 
he  could  have  done.  That  during  the 
period  allowed  for  such  rRdemptloii,  as 
aforesaid,  there  was  real  eptate  belonging 
to  said  estate  of  Ben  Holladay,  deceiised. 
of  the  probable  value  of  $200,000,  which, 
under  the  provisions  of  said  will,  he  had 
as  such  executor  the  power  to  sell  and 
convert  Into  cash,  and  that,  in  addition 
thereto,  he  had  under  his  control  as  such 
executor  personal  property  belonging  to 
said  deceased  to  the  amount  and  value  of 
over  $r»00.000.  out  ot  the  proceeds  of  which 
he  could  have  easily  procured  funds  suffi- 
cient to  make  such  redemption  of  said 
stock,  or  that  he  could  have  pledged  the 
same  as  security  for  the  money  with  which 
to  have  made  such  redemption,  without 
In  any  way  Impairing  or  affecting  the 
claims  or  interest  of  any  person  in  or 
against  said  estate,  and  tht^reby  secured 
possession  of  said  stock  for  the  purposes 
of  administration,  all  of  which  he  tailed, 
neglected,  and  refused  to  do.  That  it  be- 
came and  was  the  duty  ot  said  Joseph 
Holladay,  as  executor  of  the  will  of  said 
Ben  Holladay,  deceawed,  within  one  month 
from  the  date  of  his  appointment,  or  such 
further  time  as  the  court  or  the  judge  of 
the  county  court  of  Multnomah  county, 
Rtate  ot  Oregon,  might  allow,  to  make  an 
Inventory,  verified  by  bis  own  oath,  of  all 
the  real  and  personal  property  ot  the  de- 
ceased which  should  come  to  his  pouwes- 
sion  or  knowledge,  and.  before  filing  the 
same  with  the  clerk  of  said  county  court, 
cause  the  property  therein  specified  to  be 
appraised  at  its  true  cash  value  by  three 
disinterested  and  competent  persons  ap- 
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pointed  bj  aald  court  or  Judge,  and  that 
Bald  county  court  did  appoint  three  com- 
petent and  disinterested  persons  apprais- 
ers of  said  property.  Tliat  it  would  have 
then  been  the  duty  of  said  Joseph  Holla- 
day,  as  such  executor,  upon  the  flliuf?  nl 
satd  iDTentory,  or  at  the  next  term  of  the 
conrt,  to-wit,  the  first  Monday  in  Novem- 
ber, ISftS,  to  have  made  an  application  to 
sell  the  said  personal  property  of  the  es* 
tate,  or  so  much  thereof  as  was  necessary, 
to  pay  the  funeral  charf^es,  expenses  of  ad- 
ministration, and  the  claims  against  said 
estate.  Including  said  claims  mentioned  in 
said  decree,  and  it  would  then  have  been 
the  duty  of  the  county  court  to  have  or- 
dered such  sale,  and  of  the  said  Joseph 
HoUaday,  as  such  executor,  to  have  sold 
the  same  and  applied  the  proceeds  thereof, 
or  so  much  thereof  as  was  necessary,  to 
the  payment  of  said  claims  for  which  aald 
stock  was  sold,  as  aforesaid,  and  redeem 
the  dame  asprovided  In  said  decree  of  con- 
flrmatlon.  That  it  became  and  was  the 
duty  of  said  Joseph  HoUaday,  as  tiuch  ex- 
ecutor, by  virtue  of  the  statute  In  such 
ease  made  and  provided,  to  apply  to  the 
county  court  of  Multnomah  county,  state 
of  Oregon,  tor  an  order  directing  him,  as 
such  executor,  to  redeem  said  stock  out  of 
the  proceeds  of  the  other  personal  proper- 
Igr  belonging  to  said  estate;  and  If,  upon 
■uch  application  to  the  county  court,  such 
redemption  had  been  deemed  not  proper 
or  ex[>edient.  said  county  court  would 
have  been  bound  to  have  ordered  said 
property  sold  In  the  manner  provided  by 
law,  subject  to  the  Hen  of  said  decree,  and 
that  he  was  offered  and  could  have  sold 
said  stock  during  the  said  period  allowed 
lor  redemption  thereof  lorthe  sum  of  $500,- 
000  or  $1^,000  subject  to  the  lien  of  said 
decree  and  for  an  amount  largely  in  excess 
of  said  f835,000.  But  said  Joseph  Holla- 
day,  In  violation  of  his  duty  under  the 
law  as  such  executor,  willfully,  purposely, 
and  maliciously  failed,  neglected,  and  re- 
fused to  make  and  file  an  inventory  and 
appraisement  of  the  property  belonging 
to  said  estate,  or  any  part  thereof,  or  of 
said  shares  of  stock;  purposely,  willfully 
and  maliciously  failed,  neglected,  and  re- 
fused to  apply  for  an  order  of  sale  of  said 
property,  or  any  part  thereof,  or  to  sell 
the  same,  or  any  part  thereof,  or  to  apply 
for  an  orderto  redeem  said  shares  of  stock 
out  of  the  other  personal  property  of  said' 
estate,  or  for  an  order  to  sell  said  stock 
subject  to  the  lien  of  said  decree;  purpose- 
ly, willfully,  and  maliciously  failed,  neg- 
lected, and  refused  to  redeem  said  stock, 
orto  borrow  the  money  with  which  to  re- 
deem the  same,  when  offered  to  him  at 
reasonable  figures,  or  to  sell  or  pledge  or 
mortgage  the  property  of  said  estate  to 
raise  the  money  with  which  to  pay  said 
indebtedness  for  which  said  shares  of  stock 
had  been  sold,  and  redeem  the  same,  or 
otherwise  to  comply  with  his  duty  as  such 
executor  In  the  premises;  hut  wrongfully, 
maliciously,  purposely,  and  through  his 
gross  negligence  and  carelessness,  suffered 
and  allowed  the  time  given  for  making 
SDch  redemption  of  said  stock  to  expire 
without  redeeming  the  same  or  selling  the 
same  as  aforesaid,  whereby  the  same  was 
wholly  lost  to  said  estate.  That  by  rea- 


son of  the  premises  said  estate  suffered 
loss  and  Injury,  and  has  been  damaged  in 
the  sum  of  ¥500,000.  That,  upon  petition 
of  said  Esther  HoUaday  and  said  Linda 
and  Ben  Campbell  HoUaday,  the  county 
court  of  Multnomah  county,  state  of  Ore- 
gon, in  the  Matter  of  the  Estate  of  said 
Ben  HoUaday.  Deceased,  on  the  81st  day 
of  May,  1889,  duly  made  and. entered  an 
order  and  decree  in  said  matter  finding 
and  adjudging  that  said  Joseph  HoUaday 
had  been  unfaithful  to,  and  neglected  his 
trust  to  the  probable  loss  of,  the  petition- 
ers therein,  as  alleged  and  set  forth  In  said 
petition,  and  removing  him  from  s^d 
office  of  executor,  and  revoking  his  letters 
as  such  executor,  and  that  this  plaintiff  Is 
his  successor  In  ofiSce.  And  that  it  Is  nec- 
eraary  for  the  complete  administration  of 
said  estate,  and  to  enable  the  plaintiff  to 
secure  funds  with  which  to  pay  the  claims, 
debts,  and  charges  against  said  estate, 
that  said  defendant  should  make  good  to 
this  plaintiff  the  said  loss,  and  that,  un- 
less he  does  so,  plaintiff  will  be  unable  out 
of  the  remaining  assets  to  pay  the  debts, 
claims,  and  charges  against  said  estate  In 
full,  or  to  pay  the  legacy  provided  for  in 
said  will.  Wherefore  plaintiff,  as  admin- 
istrator with  the  will  annexed  of  the  es- 
tate of  Ben  HoUaday,  deceased,  prays 
Judgment  against  said  defoidant  in  the 
sum  of  f500,000,  and  for  costs  and  dls- 
bursementsof  thisaction."  Defendant  de- 
murred to  the  amended  complaint  upon 
the  grounds  (1)  that  the  said  amended 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  (2)  that 
the  court  had  no  Jurisdiction  of  the  sub- 
ject-matter of  the  suit  allured  lu  said  com- 
plaint. 

A.  H.  Taaner,  tor  appellant.    C.  H. 

Carey,  for  respondent. 

Straban,  C.  J.,  {after  stating  the  facts 
as  above.)  The  only  question  presented 
on  this  appeal  is  the  sufficiency  of  the  com- 

glalnt.  It  appears  that  Joseph  HoUaday 
ad  been  the  executor  of  Ben  HoUaday's 
will,  and  for  cause  was  removed  from  bis 
trust.  WhUe  he  was  acting  as  snch  execu- 
tor, the  property  described  in  the  com- 
plaint was  sold  under  a  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  dia* 
trict  of  Oregon,  and  a  time  specified  in  the 
decree  of  the  federal  court  within  which  a 
redemption  might  be  had.  The  amoont 
for  which  the  property  sold  was  mure 
than  f 330.000.  Independently  of  the  pro- 
vision of  the  Code  conferring  exclusive 
jurisdiction  on  the  county  courts  to  settle 
the  accounts  of  executors  and  administra- 
tors, presently  to  be  noticed,  does  the  com- 
plaint state  a  cause  of  action?  We  do  not 
think  Itdops.tortwo  reasons:  First.  It  is 
not  alleged  in  the  complaint  thatthecounty 
court  of  Multnomah  county  made  any  or- 
der authorizing  or  directing  the  defendant 
to  make  such  redemption.  Manifestly, 
the  executor  had  no  power  or  authority 
without  the  direction  of  the  county  court, 
or  at  least  he  was  under  no  legal  duty  to 
act  and  apply  so  large  an  amount  of  the 
estate  under  his  control,  to  the  redemp- 
tion of  the  stock  in  question.  The  value 
of  such  stock  fluctuates,  and  at  boom 
prices  it  might  appear  to  be  wortb  a  very 
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large  Bum,  and  yet.  if  sabjected  to  the  true 
test  of  its  actaal  marlcet  value  in  caeta,  it 
migiit  not  appear  to  be  so  desirable  as  an 
investment.  At  least  there  Is  room  for 
differences  of  oplDion,  and,  in  the  absence 
of  a  positive  direction  by  the  county  court 
on  the  subject,  the  executor  mij;bt  lawful- 
ly forbear  making  the  redeniptioa  with- 
out subjecting  bimselt  to  the  charge  of  the 
derastaytt.  Second.  It  does  not  appear 
from  this  complaint  that  there  w&re  any 
assets  in  the  hands  of  the  execntor  availa- 
ble and  applicable  to  the  purposes  of  such 
redemption.  The  fact  thathe  had  proper- 
ty is  not  enouKh.  Whether  the  county 
conrt  would  hare  ordered  It  converted  in- 
to money,  and  applied  to  the  exclusive 
purpose  of  this  redemption,  without  re- 
gard to  all  other  claimants,  cannot  be 
known;  and  to  assume  that  it  would 
have  been  so  ordered,  and  that  the  money 
necessary  could  hare  been  realized  by  a 
sale  of  tbe  property  in  time  to  have  made 
the  redemption,  would  be  going  further 
to  sustain  this  action  than  thefacts  would 
iDstlfy. 

Bat  there  is  another  objection  equalLv 
fatal  to  this  complaint.  The  constitution, 
§  12,  art.  7,  provides:  •''The  county  court 
shall  have  the  Jurisdiction  pertaining  to 
probate  courts  *  •  •  as  may  be  pre- 
scribed bylaw."  And  Hill's  Code,  g  895, 
provides:  '*The  county  court  has  the  ex- 
clusive Jnrlsdictlon,  in  the  first  instance, 
pertaining  to  a  cimrt  of  probate;  that  Is. 
•  •  •  (3)  to  direct  and  control  the  con- 
duct and  settle  the  account  of  executors, 
administrators,  and  guardians. " 

The  complaint  attempts  to  change  the 
defendant  with  what  would  have  consti- 
tuted fievastavit  at  common  law.  It  is 
defined  to  be  a  violation  of  duty  bj'  the  ex- 
ecutor or  administrator  such  as  renders 
htm  personally  responsible  for  mischiev- 
ous consequences,  and  which  thelaw  styles 
a  derastav/t,— that  is,  a  wasting  of  the 
assets;  or,  to  talce  the  deitnition  of  the 
courts,  a  mismanagement  of  the  estate 
and  effects  of  the  deceased  in  squandering 
and  misappl.vingthp  assets  contrary  to  the 
duty  imposed  on  him.  For  a  devastavit 
the  executor  or  administrator,  it  Is  said, 
must  answer  out  ol  his  own  means,  sn  far 
as  he  had,ormlght  have  had,  assets  of  the 
deceased.  Rchouler,  Ex'ra,  §  3S3.  To  the 
same  effect  Is  7  Amer.  &  Eng.  Enc.  Law, 
346.  where  the  an  thori  ties  are  very  fully  col- 
lated. For  a  devastavit  an  executororad- 
minlstrator  is  liable  to  be  called  to  an  ac- 
count in  the  county  court.  2WoerDer,  Ad- 
m'n.5  534;  Schouler.Ex'rs,  §  S«3;  In  re  Mc- 
Evoy's  Estate.  3  N.  Y.  Supp.  207;  Stiles  v. 
Burch,  5  Paige.  132;  Brown  v.  Brown,  53 
Barb.  217;  Irwin  v.  Backus,  25  Cal.  214. 
And  the  decision  of  this  court  In  Adams  v. 
Petrain,  11  Or.  304. 3  Pac.  Eep.  163.  very  fully 
sustains  the  exclusive  Jurisdiction  of  the 
county  courts  in  such  matters,  to  the  au- 
tboiit.v  of  which  we  fully  accede.  Counsel 
for  appellant  argued  that  It  was  the  defend- 
ant's duty  to  have  gone  into  the  county 
court  and  endeavored  to  obtain  an  order 
for  the  redemption  of  this  stock,  and  that 
his  failure  to  do  so  constituted  a  devas- 
tavit. But  the  defendant  may  have  hon- 
estly believed  that  mi^tbod  of  procedure 
to  have  been  Impracticable,  or  that  the 


money  could  not  have  been  thus  raised, 
or  even  that  the  Interest  ot  the  estate 
would  not  have  been  promoted  by  the  re- 
demption ;  in  either  of  which  cases,  IT  he 
honestly  exercised  his  best  Judgment,  he 
would  not  be  pemonally  responsible  for  a 
mistake.  Besides  this,  if  other  persons 
interested  in  the  estate  differed  with  him 
on  this  subject,  it  was  their  right  to  ap- 
ply to  the  county  court  and  obtain  its 
direction  in  relation  to  the  redemption 
which,  when  given,  the  defendant  would 
have  been  bound  to  obey.  It  follows  that 
the  Judgment  appealed  from  must  be  af- 
firmed. 

(19  Or.  B2S) 

State  v.  Tamlbr  et  al. 
(Supreme  Cmrt  of  Oregon.  Nov.  10,  1890.) 
Iktoiicatihg  Liquohb— Illegal  8al»— Ikdictt- 
nerr. 

1.  In  an  indictment  for  selling  spirltoous  Uo- 
nor  without  a  license,  under  the  act  of  lti89,  it  U 
not  necessary  to  allege  in  the  indictment  that 
such  sale  did  not  tain  plaoe  within  an  incorpo- 
rated town  or  city. 

2.  A  motion  asking  the  court  to  direct  an  ac- 
quittal in  a  criminal  case  on  account  of  the  fail- 
ure of  proof  on  the  part  of  the  state  uaiess  sach 
^lore  Is  a  total  one,  must  speciiy  wherein  it  is 
claimed  such  proof  fails. 

{Syllatm»  by  the  Cowrt.) 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

The  defendants  were  Jointly  Indicted, 
tried,  and  convicted  of  the  crime  of  selling 
spirituous  liquors  without  first  having 
obtained  a  license  therefor,  as  provided  In 
the  act  of  1889.  The  charging  part  of  the 
indictment  is  as  follows:  "M.Tamter  and 
Joseph  Petty  are  accused  by  the  grand 
Jury  of  the  county  of  Multnomah,  state  of 
Oregon,  by  this  indictment  ot  the  crime  ol 
selling  spirituous  liquors  fn  this  state  in 
less  quantities  than  one  gallon,  without 
having  first  obtained  a  license  from  the 
county  court  ot  the  county  of  Multnomah 
for  that  purpose,  committed  as  follows: 
That  said  M.  Tamler  and  Joseph  Petty  on 
the  5tb  day  of  July.  A.  D.  1889,  in  the 
county  of  Multnomah,  and  state  of  Oregon, 
did  unlawfully  and  willfully  sell  spirituous 
liquors  In  this  state,  namely,  whisky.  In 
less  quantities  than  one  gallon,  to-wit, 
about  one  gill  uf  whisky,  to  one  Timothy 
Maloy  for  ten  cents,  the  said  M.  Tamler 
and  Joseph  Petty  not  having  first  then 
and  there  obtained  a  license  from  the 
county  court  of  Multnomah  county  for 
that  purpose,  namely,  for  the  purpose  ot 
selling thatquanttty  ot  liquor,  contrary  to 
the  statutes  fn  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity 
of  the  state  of  Oregon.  Uated  at  Port- 
land, in  the  county  aforesaid,  this  15th 
day  of  July,  1889." 

Seatv  A  Beach  and  Ed.  MendealiaU,  for 
appellants.  T.  A.  ^tereaa,  Dist.  Atty.,lor 
the  State. 

Bkan,  J.,  {after  stating  the  fycts  as 
above.)  The  bill  of  exceptions  In  this  case 
con'talDs  several  assignments  of  error, 
but,  upon  the  argument,  they  were  all 
abandoned  by  counsel  except  that  the  in- 
dictment does  not  state  facts  snfflclent  to 
constitute  a  crime,  and  the  refusal  ol  the 


Digi!ized  by 


Google 


72 


PACIFIC  KEPOBTER.V0L.  26. 


(Or. 


court  to  sustain  defendants*  motion  for  a 
ludi^ment  in  faror  of  tlie  defendants  od  the 
ground  of  the  Insufficiency  of  tiie  evidence 
to  justify  a  verdict  madeatthe close  of  the 
tewtimony  ol  the  state.  The  appellants 
contend  that  the  Indictment  Is  Insurtlclent. 
in  that  it  does  not  allege  that  the  sale 
tlierein  cbarsed  was  not  made  within  an 
Incorporated  town  or  city.  The  conten- 
tion is  that,  as  section  11  of  the  act  of  1889 
provides  that  "nothing  in  this  act  shall 
beso construed  as  to  apply  in  any  manner 
to  incorporated  towns  and  elHes  of  this 
state,"  It  is  necessary  that  the  Indictment 
should  negative  this  section.  The  general 
rule  on  this  subject  is  that  where  the  ex- 
ception or  proviso  is  stated  In  the  enact- 
ing clause  it  is  necessary  to  negative  them 
in  order  that  the  description  of  the  offense 
may  In  all  respects  correspond  with  tbe 
statute,  but  where  such  exception  or  pro- 
viso Is  contained  In  another  or  subse- 
quent section  of  the  statute  It  Is  a  matter 
of  d^eiise;  and  need  not  be  negatived  in 
the  indictment.  1  Bisb.  Crim.  Proc.  §§  631. 
«33;  Mills  T.  Kennedy.  1  Bailey,  17.  While 
this  seems  to  be  the  general  rule,  there  is 
much  diversity  of  judicial  utterances,  as 
to  the  proper  application,  and  to  attempt 
to  reconcile theauthorities  would  be  a  use- 
less, II  not  hopeless,  task.  When  the  ex- 
ceptions or  provisos  are  a  material  part 
of  the  description  of  tbe  offense.  It  is  neces- 
sary to  negative  them  in  the  indictment. 
The  Indictment  must  contain  snch  aver- 
ments as  show  affirmatively  an  offense; 
and,  where  the  exceptions  or  provisos  are 
a  material  part  of  the  description  of  the 
offense,  the  indictment  must  aver  that  the 
act  charged  does  not  come  within  the  ex- 
ception or  proviso.  The  exceptions  should 
be  negatived  only  when  they  are  descrip- 
tive of  the  offense,  or  a  necessary  ingredi- 
ent of  its  definition ;  but,  when  tliey  afford 
matter  of  excuse  merely,  they  are  matters 
of  defense,  and  therefore  need  not  be  nega- 
tived in  the  indictment.  The  offense  de- 
fined In  the  act  of  1889  is  that  of  selling 
Rpiiitnous,  vinoas,  or  malt  liquors  in  cer- 
tain prescribed  quantities,  Without  first 
having  obtained  a  license  In  tbe  manner 
prescribed  by  taw.  The  provision  of  sec- 
tion 11  la  no  part  vfhatever  of  the  descrip- 
tion of  the  offense,  nor  a  necessary  ingre-' 
dlent  of  Its  deSnitlon,  butis  simply  a  limit- 
ation in  the  application  of  the  provisions 
of  the  act.  The  description  of  the  offense 
of  selling  liquor  without  a  license  is  full 
and  complete  withont  referenee  to  the  pro- 
visions of  tMs  section ;  and,  since  It  forms 
no  part  of  tbe  definition  thereof.  It  Is  mere 
matter  of  excuse  or  defense,  and  need  not 
be  negatived  in  the  Indictment. 

Asto  the  remaining  point  urged  bycoun- 
sel  for  appellants,  we  are  of  the  opinion 
that  the  record  before  us  does  not  proper- 
ly present  the  same  for  our  consideration. 
The  record  discloses  tbe  fact  that,  after 
the  state  hart  rested,  "counsel  for  defend- 
ants moved  the  court  for  a  judgment  in 
favor  of  the  defendants  on  the  ground  of 
the  insufficiency  of  the  evidence  to  justify 
the  verdict."  This  motion  being  over- 
ruled, an  exception  was  duly  taken,  and 
this  ruling  Is  now  assigned  as  error.  This 
motion  was  no  doubt  intended  to  follow 
the  practice  provided  In  civil  cases  where 


the  plaintiff  falls  to  prove  a  case  sufficient 

to  be  submitted  to  a  jury,  but  we  have  al- 
ready held  in  State  v.  Jones,  18  Or.  256,  22 
Pac.  Rep.  840.  that  such  practice  is  not  ap- 
plicable to  criminal  cases;  but  the  proper 
practice  is  to  ask  tbe  court  to  direct  an 
acquittal.  But,  treating  this  as  a  motion 
to  direct  an  acquittal  of  the  defendants, 
we  still  think  it  Is  Insufficient  to  raise  the 
question  argued  by  conned  In  this  court. 
As  this  Is  an  appellate  tribunal,  constitut- 
ed to  revise  and  correct  the  errors  commit- 
ted by  the  trial  court,  it  is  only  when  that 
court  has  acted,  and  the  act  Ib  claimed  to 
be  error,  and  disclosed  by  the  record,  that 
such  error  becomes  the  subjectol  ourpow- 
er  and  duties.  The  motion  in  this  case  is 
a  general  one,  and  only  challenges  the  gen- 
eral sufficiency  of  the  evidence;  that  Is, 
says,  in  effect,  there  Is  a  total  failure  of  ev- 
idence upon  a  motion  of  this  kind.  The 
only  question  raised  Is  whether  there  la 
any  evidence  tending  to  prove  the  crime 
charged,  not  whether  the  evidence  falls  in 
some  particular  matters.  In  a  motion 
asking  the  court  to  direct  an  acquittal, 
where  It  is  claimed  that  the  evidence  is  In- 
sufficient to  provg  the  crime  charged,  it 
ought  to  specify  the  particulars  In  which 
It  is  claimed  the  evidence  Is  Insufficient, 
unless  there  is  a  total  failure  of  proof,  oth- 
erwise the  attention  of  the  trial  court  will 
be  directed  to  the  evidence  as  a  w  hole, 
that  la,  whether  therein  any  evidence  upon 
which  a  verdict  may  founded,  and  wholly 
omit  to  consider  the  particular  matter  In 
which,  the  alleged  Insnfflclency  consists, 
and  which  Is  relied  upon  In  this  coort.and 
perhaps  subsequent  research  may  have 
suggested.  It  Is  true,  unless  there  is  some 
evidence  upon  which  a  jury  can  found  a 
verdict  for  the  party  producing  it,  such 
verdict  ought  not  to  stand, nor  wilt  it.  un- 
der a  motion  of  this  kind,  when  the  evi- 
dence considered  as  a  wholereveals  a  total 
failure  of  proof,  or  want  of  any  evidence 
upon  which  to  found  a  verdict.  But 
where  there  is  some  evidence  tending  in  "a 
general  way  to  prove  tbe  offense  charged, 
but  Its  alleged  insnffiulency  lies  In  some 
particular  matter  ur  specific  objection 
which  requires  to  be  designated  or  speci- 
fied to  make  apparent  in  what  particular 
that  inHUfficlency  consists,  and  to  attract 
the  attention  of  the  court  to  it,  it  ought, 
as  a  general  rule  at  least,  to  he  specified  in 
the  motion  of  nonsuit,  to  be  entitled  to 
consideration  in  this  court.  The  evidence 
Id  this  ease  tends  to  show  that  three  and 
one-half  miles  from  Portland,  on  the  Mac- 
Adam  road,  there  is  a  place  known  as  the 
"Blue  House;"  that  It  is  fitted  up  as  a 
saloon,  with  bar  and  other  fixtures,  with 
glasses  and  bottles  on  the  shelves ;  that  It 
Is  known  as  a  "saloon;"  that  defendant 
Petty  usually  had  charge  of  the  place  in 
the  forenoon,  and  sometimes  defendant 
Tamler  in  the  afternoon,  and  the  general 
reputation  was  that  the  defend  ants,  Tam- 
ler and  Petty, were  the  proprietors  thereof; 
that  about  the  5th  day  of  July,  1889,  de- 
fendant Petty  sold  to  one  Malloy  a  drink 
of  liquor,  which  the  witness  suppofied  to 
be  whisky,  and  that  Malloy  paid  for  the 
same;  thatneltherPettynorTamlerhad  a 
license  to  sell  spirituous  liquors.  A  wit- 
ness by  the  name  of  Timothy  Malloy  was 
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called,  and  testified  tn  the  case,  and  said 
be  had  parchased  llqnorat  different  timea, 
and  abont  July  5,  1890,  In  the  ealoon 
claimed  to  belong  to  defendants,  and  had 
paid  tor  the  same.  A  cnroory  exaniina- 
tiun  of  tble testimony  would  naturally  lead 
a  court  to  think  there  was  snffident  evi- 
dence tu  be  submitted  to  a  Jury ;  and  while 
tbffre  may  be  a  failure  In  some  particular, 
unless  the  particular  instance  In  which  the 
failure  occurs  Is  pointed  out.  It  would 
probably  escape  attention.  The  conten- 
tion of  counsel  on  this  appeal  la  that  the 
evidence  Is  Insuflacleut  In  this:  (1}  There  Is 
no  sufficient  evidence  of  the  value  of  the 
liquor  alleged  to  have  t>een  sold  by  dflend- 
ants;  (2)  no  sufficient  evidence  that  the 
sale  was  made  to  Timothy  Malloy  named 
in  the  indictment ;  and  (3)  there  Is  no  suffi- 
cient evidence  that  the  liquor  sold  was 
spirituous  liquor,  as  alleged  In  the  indict- 
ment. These  objections  are  technical  in 
their  character,  and  do  not  go  to  the  gen- 
eral sufficiency  of  the  evidence.  Tf  counsd 
for  defendants  relied  upon  the  grounds 
ur^ed  here  Tor  asking  the  court  below  to 
direct  an  acquittal  of  his  cllen1»,he  should 
have  so  stated,  and  thereby  given  the 
court  an  opportunity  to  have  passed  upon 
them,  and.  If  the  ruling  was  against  blm, 
preserve  the  same  on  the  record,  so  we 
could  be  advised  thereof.  It  Is  very  pos* 
sible  that  the  jcrounds  upon  which  the  ap- 
pellant now  contends  the  motion  should 
have  been  granted  might  have  been  obvi- 
ated at  the  trial,  had  they  been  stated. 
We  are  not  advised  from  the  record  what 
reason.  If  any,  was  assigned  in  the  court 
bf*low,  why  this  motion  should  have  been 
allowed,  nor  what  question  the  conrt 
actually  did  decide,  we  have  repeatedly 
held  that  error  Is  never  presumed,  but 
mast  be  made  to  affirmatively  appear; 
and.  In  a  case  of  this  kind,  the  motion 
should  direct  the  attention  of  the  court 
and  opposite  counsel  to  the  precise  point 
made,  and  the  grounds  thereof.  In  other 
words,  as  was  said  by  Fixu>,  J.,  In  Kiler 
r.  Kimbal.  local.  267:  '*The  party  must 
lay  his  finger  upon  the  point  of  his  objec- 
tion." To  the  same  effect,  McGarrlty  v. 
Bylngton,  12  Cal.  429:  "It  Is  a  wholesome 
rule,"  says  Cbukch,C.  J.,  InSchlle  v.  Brok- 
hahue.  m  N.  Y.  620,  "that  tbe  attention  of 
the  court  must  be  drawn  to  the  precise 
point  Intended,  otherwise  an  exception 
will  not  prevail."  In  Edwards  v.  Carr,  18 
Gray,  238,  Shaw,  C.  J.,  says:  "It  Is  very 
important  that  no  objection  to  a  verdict 
be  brought  before  this  court  by  an  excep* 
tlon  which  was  not  in  some  form  taken  at 
the  trial,  especially  In  a  case  where  there 
Is  jcround  to  believe  that  If  it  bad  been 
brought  to  the  attention  of  the  Judge  and 
adverse  counsel  It  might  have  been  avoid- 
ed by  an  amendment,  or  by  a  moro  specific 
direction  by  the  judge  sustaining  or  over- 
mllug  It.  The  party  objecting  would 
have  the  full  benefit  of  his  objection  In 
matters  of  law,  if  well  founded,  either  by 
a  ruling  In  his  favor  or  by  an  allowance  of 
the  exception,  and  the  rights  of  both  par* 
ties  be  secure."  This  court.  In  the  case  of 
Kearney  v.  Bnodgrass,  12  Or.  811,7  Pac. 
Rep.  309,  has  announced  Bubstautloily  the 
same  rule.  These  rules  have  their  founda- 
tion in  a  doe  r^ard  to  the  fair  adminis- 


tration of  Justice,  which  requires  that> 
when  an  error  is  supposed  to  have  been 
committed,  there  should  be  an  opportuni- 
ty to  correct  it  at  once  before  it  has  had 
any  coneequences.  The  law  should  not 
permit  a  party  to  make  a  general  motion, 
as  In  this  case,  and  He  by  without  making 
tbe  particular  grounds  of  hla  motion 
known  to  the  court,  and  take  tbe  chances 
of  success,  on  the  grounds  which  the  Judge 
may  think  pioperto  put  his  inling,  and 
then  If  he  tails  tosucceed,  with  either  court 
or  Jury,  avail  blmsell  of  an  objection, 
which,  U  it  had  been  stated,  might  have 
been*  removed.  Tbls  works  no  injustice  to 
a  party,  for  if  there  be  merit  In  hlB  motion 
or  objection,  he  has  the  full  benefit  of  it, 
and  If  there  be  no  merit  he  certainly  ought 
not  to  succeed.  In  the  midst  of  a  trial  at 
nisi  prlua,  the  judge  Is  necessarily  com- 
pelled to  rule  upon  many  questions  of  law 
without  tbe  opportunity  for  deliberation 
tbe  Importance  ot  the  questions  demand, 
and  It  is  but  an  act  of  Justice  to  blm  that 
such  rulings  he  not  reversed,  anless  his 
mind  was  specifically  drawn  to  the  point 
upon  which  the  reversal  was  asked  and 
acted  upon  as  dellt>erately  as  time  and 
circumstances  would  admit.  In  this  case, 
how  can  we  say  that  the  court  below 
committed  an  error  in  overruling  the  mo- 
tion, unless  we  knew  upon  what  grounds 
be  was  asked  to  allow  it?  Bis  attention 
was  not  called  to  the  points  upon  which 
we  are  asked  to  reverse  the  Judgment,  nor 
was  there  any  suggestion  as  to  what 
counsel  would  have  him  hold.  Had  the 
court  below  been  asked  to  sustain  this 
motion  upon  the  grounds  argued  before 
us,  we  cannot  -say  how'  it  would  have 
ruled,  and  certainly,  before  we  can  be 
asked  to  reverse  this  Judgment,  It  must 
sufiiciently  appear  that  the  court  commit- 
ted some  error  Justifying  such  reversal. 
It  follows,  therefore,  that  the  Judgment 
below  most  be  affirmed. 


(!0  Or.  86) 

Meier  v.  Kellt  et  a/. 
(Supreme  Camt  of  Oregon.   Nov.  17,  1890.) 

MORTOAQBB  —  DESCRIPTION — REFORHATION — StAT- 

UTB  or  Limitations. 

1.  Where  the  terms  iised  la  the  description 
oontained  In  a  deed  or  mortga^  are  clear  and  ia- 
telli^ble,  the  court  will  put  a  constniotiou  on 
those  terms,  and  parol  evidence  is  not  admissible 
to  control  the  legal  effect  thereof. 

3.  In  a  suit  to  reform  a  deed  or  mortgage  on 
the  grounds  of  mistake,  complaint  most  allege 
distinctly  what  the  original  agreement  was,  and 
point  out  with  clearness  wherein  there  was  a 
mistake,  and  that  It  did  not  arise  from  gross 
negligence  of  tiie  plalotlft. 

8.  Section  9840,  p.  m4,  2  Hill's  Code,  does 
not  apply  to  land  sold  for  dellnqaeat  street  as- 
sessment. 
{Syllalms  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

This  was  a  suit  for  injunction,  and  to 
qniet  title  to  certain  land  in  snbdlvtsion 
block  26,  of  large  block  C,  of  Carter's  addi- 
tion to  the  city  of  Portland.  The  only  de- 
fendants served  were  Penumbra  Kelly,  the 
sheriff,  V.  B.  De  Laslimutt,  H.  B.  Oatman. 
and  Sidney  Dell,  judcment  creditors.  A 
temporary  injunction  was  had  which,  on 
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final  hearing.  September  27,  18S9.  was 
made  perpetual.  The  defendants  above- 
named  appeal.  The  amended  complaint 
allesea  that  the  plaintiff  is  the  owner  in 
fee-Bimple,  and  in  posHeeBion  of  the  south- 
east quarter  of  block  26,  of  Carter's  addi- 
tion to  the  city  of  Portland.  -Or.,  which 
land  was,  on  and  prior  to  June  12,  1876. 
owned  by  C.  M.Carter;  that  It  was  known 
and  designated  upon  a  map,  duly  filed  In 
the  office  of  the  county  clerk,  as  the  east 
115  feet  of  lot  5.  In  subdlTlsion  block  26,  of 
large  block  C,  In  Carter's  addition  to  the 
dty  of  Portland,  and,  according  to  other 
maps  filed  In  the  office  of  the  county  clerk, 
and  by  common  usage.  It  is  known  and 
deslt^iated  as  lots  3  and  4,  block  2ii,  in 
Carter's  addition,  there  being  no  block  of 
the  number  26,  except  said  block  of  which 
said  parcel  forms  the  south-east  quarter; 
that  prior  to  June  13, 1876,  on  February 
16, 1876,  C.  M.  Carter  made  a  mortgage  to 
Catherine  Quinneyupon  said  property,  de- 
scribing the  same  as  lots  3  and  4,  In  block 
26,  In  Carter's  addition  to  the  city  of  Port- 
land, that  being  all  the  property  owned 
by  him  In  that  block  or  vicinity,— mort- 
gage  recorded  same  day ;  that,  on  Jnly  19, 
1877,  Carter  was  adjudged  a  bankrupt; 
that  A.  J.  Flearot  (assignor  of  defendant 
Dell)  obtained  judgment  against  Carter, 
June  12,  1876.  and  proved  her  claim  in  the 
bankrupt  court  as  a  secured  claim,  by  vir- 
tue of  said  Judgment  lien;  that  Knnpp, 
Burrell  &Co.,  (assignorsof detendantDeH.l 
and  defendants  V.  B.  De  Lashmutt  and 
H.  B.  Oatman,  obtained  Judgmen  ts  against 
G.  M.Carter  subsequent  to  said  mortgage, 
and  proved  the  same  In  the  bankrupt  court 
in  like  manner;  that  Qulnney,  by  leave  of 
the  bankrupt  court  and  on  notice  to  the 
said  judgment  creditors,  who  were  made 

J artles, foreclosed  said  mortgageupon lots 
and  4,  block  26,  in  Carter's  addition,  which 
In  the  same  property  afore  described ;  that 
the  sheriff,  upon  an  order  of  sale  there- 
'ander,  sold  the  same  to  D.  J.  Malarkey, 
who  afterwards  conveyed  to  Qulnney,  who 
afterwards  obtained  a  sheriff's  deed  for 
said  land  described  therein  as  lots  3  and  4, 
block  26,  Carter's  addition;  that  after- 
wards, on  notice  to  said  lien  creditors, 
Qulnney,  by  order  of  the  bankrupt  court, 
obtained  a  deed  from  Carter's  assignee  for 
said  land,  describing  it  as  the  E.%ot  lot  6, 
in  block  C,  in  Carter's  addition  to  the  city 
of  Portland ;  tha  t  since  July  20,  lS7Ft.  Quln- 
ney and  her  grantees  have  been  In  posses- 
sion of  said  land;  that  on  September  25, 
1888,  G.  M.  Carter  and  wife  made  to  said 
Meier  a  deed  for  said  land,  reciting  that  in 
•aid  mortgage  It  was  their  Intention  to 
describe  a  narcel  of  land  correctly  de- 
scribed as  the  E.  %  of  lot  6,  in  subdivision 
26,  in  block  C.  In  Carter's  addition;  that 
on  June  23, 1885,  the  chief  of  police  of  the 
city  of  Portland,  upon  dueproceedlngshad 
for  assessment  for  street  Improvements, 
sold  and  conveyed  to  the  city  of  Portland 
the  said  property  described  as  lot  6.  in 
block  C,  in  subdivision  26.  In  Carter's  ad- 
dition to  the  city,  and  afterwards  said 
city  conveyed  same  to  plaintiff;  that 
plaintiff  and  his  assignors  have  been  in  pus- 
session  of,  and  paid  taxes  upon,  said  tract 
of  land  (or  more  than  10  years  last  past, 
and  neither  ot  detendania  have  been  in 


frossesslon  for  10  years  last  past;  thai 
arge  sums  have  been  paid  on  tbe  Judg- 
ment of  A.  J.  Fleurot;  that  said  and  the 
other  Judgments  constitute  -a  cloud  uu 
plaintiff's  title.  The  answer  to  the  orig- 
inal complaint  was,  by  stipulation,  to 
stand  as  an  answer  to  tbe  amended  com- 
plaint In  so  far  as  it  applied,  and  all  fur- 
ther allegations  of  amended  complaint 
to  be  considured  as  denied.  It  alleges 
that  the  sheriff,  P.  Kelly,  bad  levied  upon 
"^the  east  115  feet  of  the  south  100  feet  of 
subdivision  block  26,  of  large  block  let. 
tered  C,  in  Carter's  addition  to  the  city  of 
Portland,  Multnomah  connty,  Or^on." 
It  denies  that  Carter,  on  June  12,  1876, 
owned  the  S.  E.  %  of  block  26,  or  that  he 
executed  a  mortgage  thereon  to  Catherine 
Qulnney;  denies  that  the  mortgage  de- 
scription was  a  correct  one  of  the  land  in 
controversy,  or  was  in  common  use,  or  so 
described  in  the  maps  In  common  use;  de> 
nies  notice  of  proceedings  in  baiikmpt 
court  as  to  said  land;  denies  poi^sesslon 
and  adverse  possession  by  plaintiff  and 
grantors,  and  payment  of  taxes,  except 
as  upon  lots  8  and  4  of  block  36;  admits 
that  whatever  title  CatherineQuInney  and 
Carter's  assignees  bad  is  owned  by  plain- 
tiff; also  other  formal  denials.  Theanswer 
further  alleges  that  on  and  prior  to  June 
12,1876,  C.  M.  Carter  was  the  owner  ot 
said  land  levied  upon;  that  previously, 
in  1S71,  said  C.  M.  Carter  and  others,  then 
the  owners  of  said  Carter's  addition,  laid 
out  and  platted  it  Into  blocks  and  lots  ac- 
cording to  law,  and  caused  It  to  be  duly 
recorded  on  said  date;  that  there  was 
never  at  any  time,  and  is  not  now,  any 
.other  or  further  or  different  description  of 
the  lots  and  blocks  of  said  addition, so  far 
as  C  is  concerned,  by  any  plat  of  said 
property  than  as  is  In  said  plat,  found  on 
page  490  of  Bonk  P  of  deeds;  alleges  the 
making  of  a  mortgage  prior  to  June  13. 
1876,  by  Carter  to  Qulnney  upon' lots  Sand 
4.  of  block  26,  of  Carter"8  addition  to  the 
city  of  Portland,  Oregon;  the  foreclosure 
of  said  mortgage  without  any  allegation 
of  mistake,  describing  the  property  as 
above;  the  sale  thereof  In  1878,  and  the 
sheriff's  deed  on  July  30, 1880;  the  assign- 
ee's deed  on  October  14, 1880,  without  no> 
ticeto  the  judgment  creditors;  and  there- 
after tbe  said  Qulnney  and  her  successors 
were  In  constructive  possession  only  of 
said  land,  which  Is  now  and  always  has 
been,  vacant  land.  The  answer  further 
alleges  the  amounts  dne  upon  the  said  sev< 
eral  Judgments,  and  that  they  have  been 
kept  alive;  that  said  Judgments  are  U&ob 
upon  said  land;  and  pray  for  a  decree 
therefor.  The  reply  to  original  answer 
was  also  stipulated  to  stand.  It  denies 
that  there  was  never  any  other  or  further 
description  of  said  lots  than  as  set  forth 
In  the  answer,  bat  alleges  that  all  the 
blocks  In  Carter's  addition,  inclndlng  said 
block  26,  were  so  divided  Into  lota  that 
the  sonth-east  quarter  comprised  lots  S 
and  4;  denies  that  there  were  no  such  lots 
as  3  and  4,  In  said  block  26;  denies  that 
the  Judgments  are  a  Hen  on  the  land ;  de- 
nies knowledge  of  existence  ot  Judi;mentfl 
and  of  the  amounts  due  thereon ;  alleges 
notice  at  all  times  to  defendants  of  tJio 
rights  and  claims  ot  plaintiff  and  his 
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grantora,  and  that  tb^  understood  that 
Bald  mortgaf^waslDtended  to  and  did  In- 
elnde  this  tract  of  land  In  controversy. 
Aar<m  Meier,  plftlntlO,  havfnK  died  pend- 
ing Bult.  hts  beirB,  administrator,  and  as- 
sign under  bond  lor  title,  were,  by  stlpnla- 
llon.  made  parties  plaintiff.  The  plat  of 
Cartpr'8  addition  to  the  city  of  Portland 
referred  to  In  the  pleadings  and  evidence 
In  this  case,  la  as  follows : 


t 


nnn  n 


The  erldenceshowsthatthere  Is  no  block 
or  subdivtfjion  of  a  block  In  Carter's  addi- 
tloo  to  the  city  of  Portland  nnmbered  26, 
except  the  subdivision  26  of  lettered  block 
G,  and  that,  at  the  time  Carter  made  the 
mortgage  to  Quinney,  lie  owned,  of  record, 
no  property  In  lai^e  block  C,  except  the 
property  iu  dioputeln  tbiBSult.  The  plain- 
tiff, havlngjiucceeded  by  mesne  conveyance 
to  the  title  of  Quinney  and  Carter  to  the 
property  In  dispute,  brings  this  suit  to  en- 
|ofu  defendants  from  selling  said  property 
under  their  Judgments,  and  to  quiet  their 
title  to  the  same.  A  decree  was  entered 
by  the  court  below  In  favor  of  plaintiff, 
Irom  which  this  appeal  is  taken. 

Sidney  Dell,  fur  appellants.  B.  H. 
Ifortbt^  and  H.  B.  NhsbolaSt  lor  jespond- 
ent. 

BEAJf,  J.,  i&fter  stating  the  fiteta  aa 
mbor».)  The  property  In  controTWsy  In 


this  suit  Is  the  S.  E.  ^  of  sabdlTlslon  26,  of 
block  C,  of  Carter's  addition  to  the  city  ol 
Portland.  Plaintiff  claims  that  the  de- 
Bcription'of  the  property  In  the  mortgage 
from  Carter  to  Quinnny  as  lots  S  and  4, 
block  26,  Carter's  addition  to  the  city  of 
Portland  Is  a  good  and  sufficient  descrip- 
tion of  the  property  In  dispute,  and  that, 
when  this  mortgage  was  foreclosed  and  the 
property  sold,  the  purchaser  obtained  a 
title  thereto,  free  from  the  liens  of  defend- 
ants, while  delendantsclalm  that  the  mort- 
gage did  not  describe  this  property,  and, 
although  they  were  parties  to  th«  foreclos- 
ure suit,  their  lien,  as  against  this  partic- 
ular property,  was  not  affected  thereby. 
The  plat  of  Carter's  addition,  being  referred 
to  in  the  mortgage  to  Mrs.  Quinney.  be- 
comes a  part  of  the  description  contained 
therein,  and  Is  considered  as  Incorporated 
In  the  mortgage  Itself.  2  Devi.  Deeds,  { 
1020.  A  reference  to  the  plat  Is  therefore 
necessary  In  order  to  determine  the  suffi- 
ciency of  the  description  of  the  mortgaged 
property,  and  whether  such  description  In- 
cludes the  property  In  dispute  In  this  case. 
This  plat  shows  a  large  block  lying  north 
of  Montgomery  street,  460  feet  square,  with 
streets  all  around  It.  It  appears  to  be  sub- 
divided by  two  lines,  one  runnlngeast  and 
west,  and  the  other  north  and  south,  and 
Intersecting  each  other  in  the  center  of  the 
block,  forming  four  sabdlvlstonB  or  smaller 
blocks,  each  230  feet  square.  In  each  ol 
these  subdivisions  are  the  numbers  23,  24, 
25,  and  26,  respectively,  commencing  at  the 
north-west  corner  of  the  block.  This  block 
C  Is  also  subdivided  by  four  parallel  lines 
running  east  and  west,  which,  by  their  In- 
tersection with  the  north  and  south  lines, 
make  eight  smaller  subdivisions,  or  lots, 
in  the  block,  and  are  nnmbered  consecu- 
tively from  1  to  8  Inclusive,  commencing  at 
the  north-east  comer  of  the  block,  thus 
making  two  of  these  smaller  subdivisions 
or  lots  In  each  of  the  larger  subdivisions, 
the  two  In  subdivision  26  being  numbered 
5  and  6.  This  plat  also  shows  a  number 
of  blocks  lying  south  of  Montgomery 
street,  each  being  designated  by  numbers. 
Thegroater  portion  of  thenumbered  blocks 
are  200  feet  square.  One  of  these  blocks, 
No.  41,  Is  subdivided  Into  eight  equal  parts, 
and  these  parts  arenumbered  consecutively 
from  I  to  8  Inclusive,  commencing  at  the 
north-east  comer  of  the  block.  In  thecen- 
terofthis  block  are  written  the  words: 
"Order  of  numbering  lots. "  Theconten- 
tioti  of  plaintiff  is  that  subdivision  26  ol 
block  C  should  be  deemed  one  of  the  blocks 
of  Carter's  addition,  and  that  the  order  of 
numbering  blocks,  as  indicated  In  blotik  41, 
should  be  applied  to  this  block,  thus  mak- 
ing the  description  ot  the  property  In  dls> 
pute.lotB  3  and  4,  ol  block  26,  ol  Carter's 
addition  to  the  city  of  Portland,  the  same 
as  In  themortgagefroraCaKter  to  Quinney. 
It  appenrs  from  the  evidence  that  there  Is 
no  other  block  26  In  Carter's  addition,  ex- 
cept this  subdivision  of  block  C,  and  that, 
at  the  time  of  the  mortgage, Carter  owned 
no  other  property  ol  record  In  block  0,  ex- 
cept the  property  In  dispute  In  this  case. 
I  think,  from  the  evidence  before  us,  we 
may  safely  assume  that,  when  Carter  made 
the  mortgage  to  Mrs.  Quinney,  he  fully  In- 
tended to  describe  therein  that  property. 
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and  that  tbe  deeciiption  of  the  property 
Id  tbe  mortgage  waaintended  todoso;  so 
that  II  we  could  disregard  the  language  oT 
tbe  InBtmmeut,  and  constrae  It  according 
to  the  actual  Intention  of  the  parties, 
whether  expressed  in  the  mortgage  or  not, 
we  would  have  no  difficulty  with  tills 
branch  of  tbe  case.  But  In  our  conRtrnc- 
tion  of  the  mortgage  we  are  confined  to 
tbe  intention  of  tbe  parties,  as  gathered 
from  tbe  contents.  As  a  matter  (tf  con- 
struction, we  cannot  change  or  vary  the 
description  actually  contained  in  the  mort- 
gage, although  it  may  be  plain  that  It  is 
not  the  description  Intended  to  be  inwerted 
therein.  Where  tbe  terms  used  In  tbe  de- 
scription contained  In  a  deed  or  mortgage 
are  clear  and  intelligible,  tbe  court  will  put 
a  construction  on  the  terms,  and  parol  ev- 
idence Is  not  admissible  to  control  the  le- 
gal effect  of  such  description,  (Waterman 
V.  Johnson.  IS  Pick.  261 ;  Bond  v.  Fay,  12 
Allen.  8U;)  but  when  tbe  description  la  un- 
certain and  ambiguous,  parol  evidence 
will  be  admissible  to  fit  the  description  to 
the  thing  described,  but  not  to  add  to  or 
change  the  words  of  the  description,  (Bad- 
ford  V.  Edwards.  88  N.C.847.)  Inthlscase 
we  find  no  uncertain tyorambiguity  In  the 
description,  but  It  Is  definite  and  certain, 
and  In  every  way  clear  and  intelligible; 
and  ther^ore  there  is  no  room  forthe  admis- 
sion of  parol  evidence.  Nor  can  we  agree 
with  respondents'  counsel  In  the  construc- 
tion of  the  plat.  There  are  two  classes  of 
blocks  shown  in  this  plat.— one  numerical, 
and  the  other  lettered;  and  there  is  Indi- 
cated on  the  plat  a  key  for  the  numbering 
of  tbe  lotsinthe  numerical  blocks,  and  It  is 
sought  to  apply  this  key  totbesubdivisions 
of  thelettered  blocks.  Itwould  seemfrom 
tbe  plat  that,  after  plattJng  that  portion 
of  the  addition  south  of  Montgomery  street 
into  numerical  blocks  of  a  given  size,  and 
indicating  on  block  41  the  manner  in  which 
these  bldcks  should  be  divided  into  lots, 
the  parties  making  the  plat,  for  reason  suf- 
ficient to  themselves,  laid  off  and  platted 
another,  and  much  larger,  block  south  of 
Montgomery  street,  and  designated  It  by 
tbe  Iptter  C.  They  also  took  tbe  precau- 
tion, it  seems  to  us  in  order  to  avoid  any 
question  as  to  the  dlrislon  of  the  block,  to 
indicate  on  the  plat  itself  the  manner  in 
which  it  should  be  done.  This  block  Is 
completely  divided  and  subdivided,  and 
there  can  be  no  reason,  as  we  canconcelve. 
why  the  order  of  numbering  lots  as  indi- 
cated In  block  41  should  be  applied  to  It, 
nor  could  It  be  done  without  doing  violence 
to  the  exprMised  Intention  of  the  partis  as 
indicated  or,  the  plat  Itself,  and  besides 
such  a  division  would  beimpracticable,  to 
say  the  least.  If  the  order  of  numbering 
lots  as  Indicated  In  block  41  should  be  ap- 
plied to  each  subdivision  of  block  C,  tbenj 
would  be  eight  lots  in  the  center  of  the 
block,  abutting  on  neither  street  nor  alley, 
and  with  no  public  way  of  Ingress  or 
egress,  a.  condition  evidently  never  con- 
templated by  the  parties  makins  the  plat. 
This  is  a  case  where  the  parties  simply 
made  a  mistake  in  tbe  description  In  the 
mortgage,  that  can  only  be  corrected  In  a 
proper  proceeding. 

Plaintiff  Insists  that,  it  we  should  be  of 
the  opinion  that  the  property  in  contro- 


reray  Is  not  dmcribed  In  the  Qulnney 
mortgage,  we  ought,  jievertbeless,  in  this 
suit  to  reform  It  so  as  to  make  it  conform 
to  the  actual  inteutloD  of  the  parties ;  but 
we  are  precluded  from  tbe  consideration  of 
that  question  by  the  fact  that  the  com- 
plaint contains  no  allegation  upon  which 
Boch  a  decree  could  be  based.  It  has  been 
repeatedly  held  by  this  court  that,  in  a 
suit  to  ref6rm  awritten  Instrument  on  tbe 
ground  of  mistake,  the  complaint  must  al- 
lege, distinctly,  what  the  original  under- 
standing and  agreement  was,  or  point 
out  with  clearness  and  precision  wherein 
there  was  a  mistake,  and  that  it  did  not 
arise  from  the  gross  negligence  of  the 
plaintiff,  and  the  mistake  must  appear  to 
have  been  mutual.  Lewis  v.  Lewis,  5  Or. 
169;  Stephens  v.  Murton,  6  Or.  193:  Bam- 
sey  V.  Loomls.  Id.  367.  The  complaint  in 
this  case  contains  no  allegation  of  a  mis- 
take in  the  mortgage,  but  is  drawn  up  on 
the  theory  that  there  is  no  mistake,  but 
an  uncertain  description.  Tf  we  shoald 
undertaketo  reform  this  Instrument  under 
the  present  complaint,  we  would  do  so 
without  any  atlegations  to  support  the 
decree,  and  would  be  deciding  a  case  not 
presented  by  the  record.  The  defendants 
claim  to  be  bona  Sdts  IlenboMei-Sibut  have 
not  so  framed  their  answers  as  to  avail 
tbemaelves  of  this  d^enae  if  the  facts  are 
with  them.  The  reason  assigned  tor  this 
18  that  they,  relying  on  the  allegations  of 
the  complaint,  were  not  called  upon  to  do 
BO,  or  the  complaint  does  not  Indicate  a 
suit  to  reform  this  mortgage. 

It  is  also  claimed  that  the  deed  of  the 
chief  of  police,  made  to  the  city  of  Port- 
land for  this  property  under  thg  sale  for 
delinquent  street  assessments,  ha  vlog been 
recorded  more  than  three  years  prior  to 
any  of  defendants'  executions,  defendants 
are  barred  from  enforcing  their  Hens,  by 
virtue  of  tbe  statute  of  limitations.  This 
claim  Is  based  upon  section  2S40,  p.  1314,  3 
Hill's  Code,  which  reads  as  follows :  "  Any 
suit  or  proceeding  for  the  rscovary  of  laud 
sold  for  taxes,  except  In  cases  where  the 
taxcehavebeen  paid  or  theland  redeemed, 
as  provided  by  law,  shall  becominenced 
within  three  years  from  the  time  of  record- 
ing the  tax-deed  of  sale,  and  not  tlicre- 
after."  The  contention  is  that  this  sec- 
tlon,  applies  to  land  sold  for  delinquent 
street  assessments,  as  well  as  to  that  sold 
for  general  taxes.  Assuming,  for  the  pur- 
poses of  this  case,  that  the  statute  of  lim- 
itations will  run  In  favor  of  the  bolder  un- 
der a  tax-deed  against  a  mere  Henbolder.a 
question  we  do  not  undertake  to  de^ilde, 
we  are  of  the  opinion  that  section  2S-10 
cannot  be  held  to  apply  to  sales  made  fur 
delinquent  street  assessments.  The  lan- 
guage of  the  section  Is  "land  sold  for 
taxes"  and  tbe  sectitm  is  a  part  of  the 
general  revenue  system  of  the  state.  Gen- 
eral taxes  are  a  burden  Imposed  upon 
property  for  the  common  good,  and  lop 
the  purpose  of  raising  the  ordinary  reve- 
nues of  a  country,  without  regard  to  any 
special  benefit  to  tbe  owner,  except  such 
as  may  be  anticipated  from  tbe  general 
administration  of  the  laws  for  Individual 
protection  and  the  general  good.  They 
are  exactions  from  him  for  the  purpose  of 
either  carrying  on  tbe  general  government 
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or  some  subordinate  department  thereof, 
while  special  asseeeinent?,  such  as  those 
made  (or  street  Improvements,  are  found- 
ed upon  the  theory  that  a  portion  of  the 
community  Is  to  be  specially  benefited  la 
the  enhancement  of  their  property  by  rea- 
son of  the  contemplated  expenditure  of 
the  public  funds,  and  is  therefore,  In  ad- 
dition to  general  levy,  required  to  make 
special  contributions  for  the  Intended  Im- 
provements. In  theory  at  least,  the  prop- 
erty assessed  la  supposed  to  be  benefited  In 
an  amount  corresponding  tu  the  assess- 
meat.  by  its  locreased  value  on  account  of 
the  Improvement.  Cemetery  v.  City  of 
Buffalo,  4(;  N.  y.  506;  Sharp  v.  Spelr,  4 
Hill.  76;  King  v.  City  of  Portland,  2  Or. 
146.  There  must  be  special  legislative  au- 
thority (or  Imposing  theae  special  assess- 
ments, and  land  cannot  be  sold  therefor, 
without  specific  legislation  for  the  pur- 
poH3.  The  ordinary  authority  to  sell  land 
for  taxes  is  not  applicable  to  an  assess- 
ment for  street  Impruvements.nor  can  the 
statute  of  limitations  provided  (or  the 
holder  under  a  general  tax-deed,  be  con- 
sidered applicable  to  such  sales.  Cooley, 
Tax'n,469:  Blackw.Tax-TltleB.g615.  Since 
there  are  Importantqueetions between  the 
parties  to  this  suit,  as  disclosed  by  this 
record,  which  cannot  be  litigated  under 
the  pleadings,  we  have  concluded  to  dis- 
miss the  complaint  without  prejudice, 
neither  party  to  recover  costs  ou  this  ap- 
peal. 


(19  Or.  B17) 


Stebl  t.  Holladat. 


(Supreme  Court  pf  Ore^in.  Nov.  10, 1890.) 
Sai^t  or  REcamm. 

When  the  parties  to  a  litt^tion,  by  their 
attorneys,  ask  the  appointment  of  a  persea  as  re- 
ceiver who  is  an  interested  party,  and  represent 
to  the  court  that  his  appointment  wonld  save  the 
salary  to  the  estate  of  tne  receiver  then  in  otBce, 
and  the  court  mabea  auoh  appointment,  and  be 
serves  as  auoh  receiver  until  removed,  without 
making  any  claim  for  compensation,  upon  an  ap- 
plication to  the  court,  after  such  removal,  to  be 
allowed  a  salary  during  the  time  he  so  served, 
where  the  court  below  refused  to  make  such  allow- 
SDce,  held,  that  no  error  was  committed. 
{SyllaJaua  by  the  Cowrt. ) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

S.  &  E.  B.  Williams  ami  C.  H.  Carey,  tor 
appellant.  WUliamsA  WoofI  and  Mitchell 
A  Tanner,  lor  respondent. 

Lord,  J.  This  is  an  application  of  Jo- 
seph Holladay  for  compensation  as  re- 
ceiver lor  services  performed  as  such.  In 
the  care,  custody,  and  management  of  cer- 
tain property,  during  the  period  named 
therein.  The  petitioner  was  appointed 
Jointly  with  (>eorge  Weldler,  as  such  re- 
ceiver, and  allies  that  a  reasonable  com- 
pensation for  bis  services  would  be  the 
sum  of  ¥250  a  month,  which  aggregates, 
for  the  period  during  which  be  performed 
socb  services,  In  all  the  sum  of  99,500,  etc. 
After  issue  was  Joined,  the  evidence  taken, 
and  the  conrtfuily  advised  tn  the  premises, 
It  (onnd  the  (ollowlng  (acts :  "  First,  that, 
at  the  time  o(  the  appointment  of  said 
Geo.  W.  Weidler  and  Joseph  Holladay  re- 
covers herein,  by  the  order  and  decree  of 
this  court*  It  was  the  nnderstandlog  and 


agreement,  and  It  wrs  so  represented  to 
the  court  at  the  time  o(  their  appohit- 
ment,  that,  In  case  they  should  be  ap- 
pointed such  receivers  in  place  o(  D.  P. 
Thompson,  they  should  not  receive  or 
claim  any  compensation  (or  their  service 
as  each  receivers,  they  both  being  inter- 
ested in  the  property  of  which  they  were 
appointed  receivers,— the  said  Joseph  Hol- 
laday as  mortgagee  In  possession  thereof, 
and  the  said  Geo.  W.  Weldler  as  the  own- 
er ol  three-eighths  of  the  capital  stock  of 
the  Willamette  Steam-Mills  Lumbering  & 
Manutacturbig  Company ;  and  that  said 
Joseph  Holladay  continued  to  be,  while  he 
was  such  receiver,  a  mortgagee  In  posses- 
sion of  suld  property  of  which  he  was  ap- 
polntetl  receiver,  and  having  and  holding 
a  Hen  thereon  to  the  extent  of  f346,6S(>.46, 
and  was  largely  interested  in  said  proper- 
ty ns  such  mortgagee,  and  was  also  the 
principal  party  defendant  to  the  said  suit 
to  which  he  was  appointed  such  receiver, 
and  would  not  have  been  appointed  a  re- 
ceiver therein  without  the  consent  of  Ben- 
jamin Holluday;  and  that  be  consented 
thereto  with  the  understanding  that  said 
Joseph  Holladay,  i(  appointed  such  re- 
ceiver, would  not  claim  or  be  entitled  to 
any  compensation  as  such  receiver;  and 
that.  In  order  to  be  appointed  one  ot  said 
receivers,  he  consented  to  act  without 
compensation,  and  continued  so  to  act 
during  the  whole  time  he  was  such  re- 
ceiver, without  ever  having  filed  or  made 
any  claim  herein  (orcompeusatton  as  such 
receiver,"  etc.  The  evidence  upon  this 
finding  tends  to  show  that  there  never 
was  any  agreement  that  the  petitioner 
Holladay  sbould  not  receive  any  compen- 
sation for  Ills  services  as  such  receiver,  but 
it  does  tend  to  show  that  there  was  u  ff<;D- 
eral  understanding  among  theattomoys 
who  represented  the  parties  to  the  suit, 
and  that  It  was  so  represented  to  the 
court,  that  the  appointment  of  the  peti- 
tioner and  Mr.  weldler  would  result  in 
saving  to  the  estate  the  salary  of  the  re- 
ceiver then  In  ofHce.  The  petitioner  was 
a  heavy  Uenholder  against  the  estate,  and 
his  appointment  would  hardly  have  been 
asked  or  allowed  by  the  court,  unless  the 
consent  of  the  adverse  party  was  under- 
stood, at  least,  to  have  been  obtained. 
Judge  Bellinger,  who  was  o(  counsel  (or 
the  adverse  party,  after  admitting  some 
conversations  In  which  It  was  talked  over 
by  the  attorneys,  In  respect  to  an  under- 
standing or  agreement  among  themselves, 
that  the  appointment  of  the  petitioner 
and  Weldler  would  save  the  estate  the  ex- 
pense that  was  incurred  In  keeping  D.  P. 
Thompson  In  ofiBce.  was  asked:  "Ques- 
tion. I  think  you  and  Mr.  Strong  and  oth- 
ers were  present  at  these  conversations, 
ond  all  parties  were  represented  ?  Answer, 
res,  we  wore  present  In  couit  here  when 
the  matter  was  presented  to  the  court. 
Q.  Wasn't  It  stated  to  the  court  when  this 
matter  was  submitted  •  •  »  that  it 
would  result  in  a  saving  to  the  estate? 
A.  I  think  I  so  stated  to  the  court  myself. 
I  think  I  urged  It  upon  the  court.  Q.  Sav- 
ing the  salary  of  the  receiver?   A.  Yes.** 

It  seems  to  me  that  these  facts  Indicate 
that  the  matter  of  saving  the  expenses  of 
a  receiver  had  been  talked  over  by  the  at 
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torneys  ol  tbe  respective  parties;  that 
they  were  present  in  conrt  when  tbe  ap- 
pointment was  afiked,  and  when  Judge 
Betlln^r  stated  and  urged  upon  the 
vourt,  as  a  reason  for  tbe  appoiutraent, 
that  it  would  result  in  saving  the  salary 
of  the  receiver;  and  that  such  repreeenta- 
tion  BO  made  became  one  of  tbe  material 
facts  upon  which  the  order  for  the  ap- 
pointment was  predicated.  It  Is  true 
that.  In  this  connection,  Judge  Bellinger 
immediately  adds  that  it  was  then 
thought  by  them  that  the  estate  would 
soon  be  SL'ttled  up;  that  he  had  no  Idea 
that  it  would  continue  in  the  w^y  it  has, 
and  Involve  the  labor  It  bas  Imposed  up- 
on tbe  receivers,  and  expressss  the  opinion 
that  his  statements  in  this  regard  ought 
not  to  preclude  the  petitioner,  or  especial- 
ly Mr.  Weldler,  from  his  right  of  compen- 
sation; "lor  the  tact  is,"  be  says,  "at 
that  time  I  supposed  the  thing 'would  be 
over  In  a  very  little  while.  We  were  al- 
ready negotiating,  thinking  wecould  raise 
the  money,  and  sell  this  whole  property 
out  to  a  syndicate  In  the  course  ol  a  few 
months,  and  straighten  it  all  up."  This 
is  undoubtedly  true.for  all  the  evidence,  so 
tar  as  I  have  examlned.lt,  tends  to  cor- 
roborate it.  The  reason  then,  at  the  time 
tbe  appointment  ol  tbe  petitioner  was 
asked,  that  the '  matter  ol  saving  the  sal- 
ary was  urged  in  favor  of  that  appoint- 
ment, was  based  on  tbe  supposition,  hon- 
estly entertained  and  which  circumstan- 
ces seem  to  Justify,  that  an  arrangement 
could  bp  made  by  which  a  speedy  settle- 
ment of  the  estate  could  be  ettuoted  and 
the  whole  matter  cleaned  up  in  a  tew 
months.  This  expectation  was  doomed 
to  disappointment.  Instead  of  requiring 
only  a  tew  months  to  settle  the  estate, 
over  three  years  elapsed.  In  which  the  pe- 
titioner performed  duties  In  regard  to  its 
custody  and  management  prior  to  his  re- 
moval, and  the  estate  was  not  then  set- 
tled. It  perhaps  might  be  interred  from 
an  agreement  in  which  all  tbe  parties  had 
Joined,  which  had  l>een  made  two  days 
prerious  to  the  appointment  of  the  peti- 
tioner and  Weldler,  and  in  which  it  was 
stipulated  that  the  court  might  remove 
the  receiver  then  In  office,  and  appoint  the 
petitioner  and  George  Weldler  receivers 
to  take  charge  of,  manage,  and  dispose  of 
the  property  mentioned  in  the  memoran- 
dum specified  during  the  term  ot  three 
years  provided  in  that  agreement,  that  a 
longer  period  than  a  tew  months  was  un- 
denttood  and  anticipated  for  tbe  settle- 
ment of  that  estate.  But,  I  take  It,  the 
time  specified  in  tbe  agreement  was  not 
considered,  nor  Inserted,  with  reference  to 
the  time  It  was  expected  that  such  receiv- 
ers. If  appointed,  should  serve,  so  much  as 
to  make  sure  that,  no  matter  what  unfore- 
seen complications  might  arise,  enough 
tlmeshould  be  provided  for  other  purposes 
tor  which  that  agreeraeut  was  executed. 
In  this  view,  it  is  not  consistent  with  the 
expectation  entertained  that  the  estate 
might  and  would  be  speedily  settled. 
Considering,  th*m,  that  such  was  the  ex- 
pectation, that  only  a  short  period  of  serv- 
ice was  anticipated  when  it  was  suggest- 
ed to  the  court  that  the  appointment  of 
the  petitioner  and  his  co-receiver  would 


save  tbe  expense  ot  tbe  salary  of  the  re- 
ceiver then  In  office,  It  does  not  appear 
that  the  court  was  cognizant  of  that  ex- 
pectation or  calculation ;  or,  however  that 
may  be.  ought  such  consideration  to  In- 
fluence US  to  obviate  tbe  effect  of  such  rep- 
resentation if  it  induced  tbe  court  to  act 
and  make  tbe  appointment,  and  grant  tbe 
allowance  prayed  tor  by  the  petitioner, 
when  he  continued  toservedurlng  all  that 
time  without  complaint  orconipensatlon  ? 
The  circumstances  already  iDdicated  pre- 
sent the  parties  pro  and  con,  by  their  at- 
torneys, before  the  court,  all  favoring  tbe 
appointment  asked  for,  and  during  tbe 
consideration  ol  whicta  It  Is  represented 
and  urged  upon  tbecoort  that  the  making 
of  such  appointment  would  result  in  sav- 
ing the  salary  of  the  receiver  to  tbe  estate, 
and  the  court,  acting  upon  such  represen- 
tation, makes  the  order  for  tbe  appoln  t- 
ment.  Is  not  such  representation  a  foun- 
dation stone  upon  which  that  order  ot  ap- 
potntment  was  made,  as  much  so  as  It  tbe 
court  bad  so  stated  in  its  order,  and 
ought  not  tbe  petitioner  to  be  bound  by  it 
In  the  absence  of  any  complaint  or  appli- 
cation for  its  modification  and  allowance 
of  reasonable  commissions  or  salary? 
Was  not  the  court,  aud  those  interested 
in  the  preservation  ot  the  estate.  Justified 
In  assuming,  at  least,  nnder  sncb  circum- 
stances that  compensation  was  expected, 
and  that  the  services  were  continued  on 
the  terms  which  induced  and  secured  his 
appointment?  When  it  isconsldered  that 
the  appointment  lies  with  the  court  be- 
low, who  Is  supposed  to  be  familiar  with 
the  transaction  or  litigation  requiring  it. 
and  the  reasons  for  It,  the  InelegibiUty  of 
the  petitioner  without  tbe  consent  ot  ttae- 
adverse  party,  the  representation  of  sav- 
ing expenses  to  the  estate  to  secure  it.  the 
many  reasons,  family  and  otherwise, 
which  will  readily  occur  for  his  serving 
without  compensation,  tbe  admission  to 
others  that  be  was  so  serving,  the  corrob- 
orating eireumstancrathat  he  did  continue 
to  serve  from  the  appointment  to  bis 
removal  without  any  claim  for  compensa- 
tion, and  the  scpmlng  want  of  any  other 
object  to  be  served  by  the  removal  of  tbe 
receiver  then  In  office,  without  some  such 
reason,  it  seems  to  us  no  sufficient  cause 
Is  shown  for  our  interference,  or  to  au- 
thorise us  to  remand  the  proceeding  tor 
the  ascertainment  ot  the  value  ot  such 
services.  It  results  that,  in  our  Jadgment, 
tbe  decree  must  be  afBrmed. 


Knioht  v.  Fisher. 


(15  Colo.  ]7«> 


{Supreme  Court     ColoraAo.  liov.  10, 189a) 
Dismissal  or  Aoimir— Vbbdict— HisooRnuoT  or 

JVKT. 

1.  Anthoritv  to  dismiss  an  action  for  failure 
to  file  the  complaint  within  the  time  prescribed 

by  the  Code  rests  In  the  sound  legal  discretion 
of  the  court. 

2.  Tbe  action  of  tbe  court  apon  motion  to  re- 
quire security  for  coats  from  a  plaintiff  unable 
to  pay,  etc. ,  under  the  statute,  is  discretionary. 

8.  Where  the  verdict  states  the  facts  fully 
and  definitely.  In  reference  to  all  matters  at  is- 
sue between  the  parties,  it  will  not  be  disturbed, 
even  in  an  action  for  the  recovery  of  money,  on 
tbe  ground  that  it  does  not  state  the  amoont  of 
the  recovery. 
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4.  AMiAvitB  relating  to  Improper  arfounents 
alleged  to  bare  been  made  use  of  by  Jurors  among 
themselves  while  considering  of  tbeir  verdict  are 
dearly  inadmissible. 

6.  An  agreement,  in  advance,  byjarors  to  ar- 
rive at  a  verdict  by  each  Juror  marking  the 
amount  on  paper,  he  is  willing  to  allow,  and  by 
adding  the  said  several  amounts  together,  and 
dividing  the  same  by  12,  and  that  the  quotient^ 
or  result,  shall  be  the  verdict.  Is  manifestly  ana 
essentially  wrong;  and  whenever  it  is  proved  by 
competent  evidence  that  a  verdict  has  been  ob- 
tained aa  the  result  of  such  an  agreement,  it 
should  be  promptly  set  aside.  Qiuere,  whether 
s  vemict  thus  rendered  is  a  chance  verdict  such 
as  may  be  proved  by  the  alfldevits  of  Jurors. 

8.  Jurors  are  bound  upon  their  oaths  and  con- 
sciences to  act  intelligently,  not  blindly.  They 
cannot  discharge  this  responsibility  by  agreeing 
that  the  verdict,  or  any  material  part  thereof, 
shall  be  determined  by  any  process  the  result  of 
which  is  unknown  to  them  at  the  time  of  the 
agreement.  Each  Juror  must,  at  all  times,  be 
perfectly  free  to  assent  to,  or  dissent  from,  every 
material  matter  OToposed  to  be  incorporated  in- 
to the  verdict.  They  should  take  into  consider- 
ation, and  give  due  weight  to,  the  Judgment  of 
their  fellows;  and  they  may  properly  be  influ- 
enced thereby  to  chftnge  fbeir  own  opinions. 
They  may,  in  proper  oases,  base  their  verdict 
upon  the  average  Judgment  of  the  whole  Jury,  If 
such  verdict  finally  commends  itself  to  the  Judg- 
ment and  conscience  of  each  Juror,  and  is  not 
against  the  evidence,  nor  in  conflict  with  the  in- 
structions of  the  courL 

{Syllabus  by  the  Court.) 

Appeal  from  diBtrict  conrt.  Ouray 
coanty. 

Appellee,  Fisher,  plain tlB  below,  brought 
suit  In  the  county  conrC,  stating,  In  bis 
complaint,  his  demands  aealnst  tbe  de- 
leadant.  Knight,  in  substance  as  follows : 

For  work  and  labor,  14  mos.,  at  $40 
per  mo  $560  00 

For  money  lent,  and  sundry  other 
demands   228  60 

Total   treS  60 

The  compl^nt  admits  sundry  cred- 
its, aggregating   578  88 

Leaving  balance  in  favor  of  Fisher  tSOO  77 

— For  wfaich  be  claims  Jud^ent  against 
Knigbt.  Knight,  by.  his  answer,  admits 
tbe  correctness  ol  the  demands  and  cred- 
its aa  stated  In  tbe  complaint,  except  tbe 
claim  tor  work  and  labor.  As  to  that 
claim,  be  alleges  that  Fisher  worked  for 
bira  only  12  months  at  the  agreed  price  ol 
925  per  month.  Thas,  bythe  answer,  a 
balance  is  shown  in  favor  of  Knight,  (or 
wtalch  be  claims  Judgment  against  Fisher. 
Fisher,  In  reply,  traversed  the  new  mat* 
ter  set  forth  In  tbe  answer.  On  the  trial 
In  the  district  court,  the  Jury  found,  "aa 
a  matter  ol  fact,  tbftt  the  plantiff  worked 
for  the  defendant  thirteen  months,  and 
that  the  reasonable  value  of  such  services 
was  $36.50  per  month. "  Taking  tbe  facts 
foand  by  the  Jury  in  connection  witb  tbe 
matters  admitted  by  tbe  pleadings,  and 
the  account  stands  thus : 

Due  Fisher  for  work  and  labor,  18 

mos.,  at  $SQ.BO  per  ma  $474  SO 

And  for  other  demands   223  60 

Total   9098  10 

i<»«diU   678  88 

Balance  doe  Usher   9134  87 


Judgment  wasrenderedlnfavor  of  plaln- 
tlR  for  9124.25.  l^e  defendant  brings  this 
appeal. 

E.  I.  Stlrmao  and  Karr  &  Klacnid,  (or 
appellant.   Story  &  Stevens,  lor  appellee. 

Elliott,  J.,  (after  stating  tbe  facts  aa 
above.)  Tbe  summons  In  this  case  was 
Issued  November  29, 18S7,  and  served  tbe 
next  day.  The  complaint  was  not  filed  la 
tbe  county  courtuntll  Januany  3,1888.  On 
account  o(  this  delay, de(endant'8  counsel, 
on  December  21,1887,  moved  to  dismiss  the 
action.  Tbls  motion  was  based  upon 
section  32  of  the  Code,  which  provides 
that,  "the  complaint  must  be  llled  within 
ten  days  after  the  summons  Is  Issued, 
or  tbe  action  may  be  dismissed."  etc. 
The  court  would  undoubtedly  have  been 
Justifiable  In  dismissing  the  action  for  (all- 
ure to  tile  the  complaint  within  the  time 
prescribed  by  the  Code.  Upon  this  point, 
the  only  case  cited  by  counsel  Is  Coombs 
V.  Parri8b,6  Colo.  296.  If  the  motion  to  dis- 
miss bad  prevailed,  the  Coombs  Gaso 
might  have  some  bearing  In  support  of 
the  dlsmlHsal;  but  It  certainly  dues  not 
require  the  words  "may  be  dismissed*  hi 
section  32  of  the  Code  to  be  construed  aa 
equivalent  to  "shall  be  dismls^ied."  The 
^phrase  "may  be  dismissed"  is  not  the 
language  of  a  command,  nor  of  a  penalty. 
It  Indicates  rather  that  tbe  authority  of 
the  court  to  dismiss  the  action  rests  In 
sound  legal  discretion.  It  shoald  be  ac- 
cordingly so  exercised. 

The  defendant,  ulso,  moved  (or  a  rule 
(or  security  (or  costs  on  the  ground  that 
plaintiff  was  unable  to  pay  costs,  and  so 
unsettled  as  to  endangerthe  oftlcers  o(  tbe 
court  In  respect  to  their  legal  demands. 
Tbatportlonoftbeactol  1SS.5,  (Sess.Laws, 
p.  156,)  upon  which  this  motion  was  bused, 
is  the  same  as  thestatute  of  Illinois,  where 
It  has  been  held  that  the  action  of  the 
court  thereunder  is  necessarily  dlcretion- 
ary,  and  cannot  be  assigned  for  error. 
It  is  clear  that  such  discretion  should  not 
be  overruled  by  tbe  ti;)pe1Iate  court,  un- 
less It  has  been  clearly  abused ;  and  no 
such  abuse  appears  In  this  record.  Qes- 
ford  V.  Critzer,  2  Gilman,  698;  Selby  T, 
Hutchinson,  4  Gilman,  S19. 

It  is  objected  that  the  verdict  of  the 
Jury  Is  not  in  conformity  with  the  re- 
quirements ol  the  Code,  and  that  It  is  not 
sufiUcient  to  support  tbe  Judgment.  Sec- 
tion 200  of  the  Code  provides:  "When 
a  verdict  Is  found  for  tbe  plaintiff  In  an  ac- 
tion for  the  recovery  of  money,  or  for  the 
defendant,  when  a  counter-claim  for  the 
recovery  of  money  is  established,  exceed- 
ing the  amount  of  tbe  plaintiff's  claim  as 
established,  the  jury  shall  also  find  the 
amount  of  the  recovery.  *•  It  may  be  said 
In  answer  to  this  objection  that  the  ver- 
dict In  this  case  was  not  found  "for  the 
plaintiff,"  nor  "for  the  defendant."  It 
was  a  special  verdict  which  the  Jury,  In 
their  discretion,  were  authorized  to  ren- 
der, under  section  199  of  the  Code,  leaving 
to  the  court,  as  its  legitimate  province, 
the  duty  of  pronouncing  tbe  sentence  of 
tbe  law  i^on  the  matter  contained  In  the 
record.  We  are  not  disposed  to  commend 
tbe  verdict  as  a  model.-  Nevertheless, 
the  admissions  o(  tbe  answer  left  noth- 
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ing  In  controversy  between  the  parties, 
except  tbe  length  of  time  'whlcb  Fleber 
had  worked  for  Knight;  and  the  wages  he 
was  to  receive  per  month ;  and  tbe  court 
eo  charged  tbe  Jury.  The  verdict  statee 
the  facte  fully  and  definitely  In  reference 
to  both  these  matters  at  issue  between 
tbe  parties".  Hence,  considering  tbe  whole 
record, — tbe  pleadings,  as  well  as  the  ver- 
dict,— which  the  coart  is  presumed  to  do 
in  rendering  'judgment,  the  determination 
of  the  "amount  of  the  renurery"  was  a 
matter  of  mere  mathematical  computa- 
tion. There  was  no  error  in  tbe  charge 
of  the  court,  nor  In  the  verdict  of  the 
jury,  prejudicial  to  the  substantial  rights 
pf  the  parties.  The  difference  between 
$124.27  and  $124.25  cannot  be  regarded  as 
substantial  under  tbe  maxim,  "de  mini- 
mis oon  carat  /ex."  Bnrritt  t.  Gibson,  8 
Cal.  896:  American  Co.  v.Bradford,  27  Cal. 
360. 

The  overruling  of  the  motion  for  a  new 
trial  is  assigned  for  error.  Among  other 
grounds  of  tbe  motion  was  tbe  alleged 
misconduct  of  the  jnry.  It  was  urged  that 
some  of  the  jurors  were  induced  to  tibnsent 
to  tbe  verdict,  as  rendered,  by  Improper 
arguments  advanced  by  tbcdr  fellow- 
Jurors,  and  also  that  tbe  venllct  was  the 
result  of  a  resort  to  the  determination  ofi 
chance.  Affidavits  of  several  jurors,  in 
reference  to  these  chargwi  of  misconduct, 
were  Introduced  upon  this  motion.  Tbe 
affidavits  relating  to  improper  arguments 
were  clearly  inadmissible.  The  courts 
would  have  their  bends  full,  it  they  should 
undertake  to  guaranty  that  only  proper 
arguments  should  be  made  use  of  by  tbe 
jurors  among  themselves  while  deliberat- 
ing upon  the  matters  submitted  to  their 
consideration.  The  Code  (section  217)  per- 
mits theuseot  affidavits  of  jurors  to  prove 
that  one  ur  more  Jurors  "have  been  in- 
duced to  assent  to  any  general  or  special 
verdict,  or  to  a  finding  on  any  question, 
or  questions,  submitted  to  them  by  the 
court,  by  a  resort  to  the  determination  of 
chance."  Tbe  affidavits  of  several  jurors 
bearing  upon  this  subject  were  Introduced. 
One  affidavit  states:  "Fiually,  the  jury 
determined  to  arrive  at  a  verdict  by  each 
juror  marking  the  amount  on  paper  they 
were  willing  to  allow,  and  by  adding  the 
said  several  amounts  together  and  divid- 
ing the  same  by  twelve,  and  that  the  quo- 
tient, or  result,  should  be  the  verdict. 
This  was  done,  an<l  the  result  was  the 
amount  placed  and  brought  in  as  the  ver- 
dict in  tbe  ccuse.  **  Five  of  the  jurors  con- 
cur in  the  followingaffldavItT  "Thattbere 
was  quite  a  disagreement  as  to  the 
amount  permontb  to  be  allowed ;  •  •  • 
that,  for  tbe  purpose  of  seeing  if  the  said 
jurors  could  not  arrive  at  a  verdict,  they 
did  from  time  fotime  put  on  their  respect- 
ive ballots  the  amount  which  they 
thought  the  plaintiff  entitled  per  month, 
but  these  affiants  distinctly  say  tbatit  was 
never  agreed  that  any  amount  so  arrived 
at  should  be  tbe  verdict  of  the  Jury,  or 
that  the  sum  total  of  said  amounts  should 
be  divided  by  twelve,  and  that  the  result 
should  be  adopted  as  the  verdict  ot  tbe 
jury;  that,  on  the  contrary,  the  said 
Jurors,  from  time  to  time,  resorted  to  dif- 
ferent processes  to  see  if  they  could  not  ar- 


rive at  0  conclusion,  but  under  none  ot 
said  attempts  to  arrive  at  a  conclusion 
was  there  any  agreement  beforehand  that 
tbe  result  ol  any  such  attempt  should  be 
the  verdict  of  the  jury;  that  the  last  two 
ballots  were  taken  upon  tbe  question  aa 
t .  whether  the  rate  of  $36.50  per  montb 
should  be  adopted  as  the  rate  to  be  paid 
or  allowed  the  plaintiff,  and  on  tbe  last 
ballot  all  ot  the  Jurors  voted  In  the  affirm- 
ative, and  the  said  rate  was  then  for  the 
first  ^me  agreed  upon  as  the  verdict  of  the 
Jnry.- 

The  remaining  affidavit  is  silent  as  to 
any  agreement  by  which  the  verdict  should 
be  determined.  From  tbe  affidavit  first 
above  quoted,  counsel  for  appellant  con- 
tend that  tbedetermlnation  to  arrive  at  a 
verdict  by  the  method  therein  stated,  was 
agreed  upon  In  advance  of  tbe  maiking  and 
casting  of  the  ballots;  and  that  eacfa 
Juror,  in  consequence  of  such  agreement, 
felt  himself  bound  to  abide  by  tbe  I'esult. 
Such  maybe  tbe  natural,  but  is  not  the 
necessary,  inference  to  be  drawn  from  tbe 
affidavit.  We  do  not  hesitate  to  declare 
that  an  agreementln  advance  byjarora  to 
abide  the  result  of  aucb  a  method  of  arriv- 
ing at  a  verdict  Is  manifestly  and  essen- 
tially wrong;  and  whenever  It  is  proved 
by  competent  evidence  that  a  verdict  has 
been  obtained  as  tbe  result  of  such  an 
agreement.  It  should  be  promptly  set 
aside.  Such  means  of  determining  a  con- 
troversy would  enable  Jurors  to  entrap, 
deceive,  and  defraud  each  otber,and  there- 
by work  the  grossest  injustice  upon  liti- 
gants. Jurors  are  bound  upon  their  oatbs 
and  consciences  to  act  intelligently,  not 
blindly.  They  cannot  discharge  this  re- 
sponsibility by  agreeing  that  the  verdict, 
or  any  material  part  thereof,  shall  be  de< 
termined  by  any  process  the  result  of 
which  is  unknown  to  them  at  the  time  ol 
tbe  agreement.  Each  juror  must,  at  all 
times,  be  perfectly  free  to  assent  to,  or  dis- 
sent from,  every  material  matter  proposed 
to  be  Incorporated  into  the  verdict.  We 
are  aware  that  the  supreme  court  of  Cali- 
fornia has  decided  under  a  statute  simitar 
to  section  217,  supra,  that  a  verdict  ren- 
dered In  pursuance  of  an  agreement,  as 
above  Indicated,  though  "  vicious  and  ip- 
regular, "  Is  not  a  chance  verdict,  within 
the  meaning  ot  their  statute,  and  that  tbe 
affidavits  of  tbe  Jurors  rendering  such  a 
verdict  cannot  be  admitted  to  Impeacta  it. 
Turner  v.  Water  Co.,  25  Cal.  309;  Boyce 
V.  Stage  Co..  Id.  460.  These  California 
cases,  it  followed,  are  decisive  against  re- 
ceiving tbe  adffiavits  of  the  Jurors  to  prove 
their  alleged  misconduct.  But,  aa  might 
be  expected,  there  is  considerable  conflict 
of  authority  upon  a  question  so  impor- 
tant to  the  proper  administration  of  Jus- 
tice. Hence,  we  postpone  further  consid- 
eration of  thequestton  nntil  Itsdeteimlna- 
tion  shall  be  more  imperatively  required. 
Warner  v.  Bol^inaon,  1  Root.  IM;  Smith 
T.  Cheetham,  3  Calnes,  57;  Crabtree  v. 
State,  8  Sneed,  302. 

Fortunately,  in  tbe  case  at  bar,  whether 
we  accept  or  reject  the  affidavits,  the  at- 
tempt to  show  misconduct  on  the  part  of 
the  jury,  as  charged,  must  tall.  The  affi- 
davits do  not  prove  that  there  was  an 
agreement  among  tbe  jurors  that  the  ver- 


Digilized  by 


Google 


rolo.) 


ABTHUR  V.  ISBAEI 


S3 


'HctFbuuld  be  determined  by  chance,  or 
that  It  Bhonld  depend  upon  any  unknown 
resalt.  The  preponderance  of  tbeevidence 
Is  BO  clearly  against  mich  cbarfce  that  we 
are  Inclined  to  think  the  Jnror  making  the 
affidavit  first  above  qaoted,  did  nut  1b- 
tend  to  convey  anch  Inference.  An  indlcat- 
ed  by  the  majority  of  the  aifldavlta,  the 
jury  were  merely  desimns  of  ascertafnlngr 
the  average  jadgnieut  of  the  several  Jnrora 
as  to  the  monthly  waf^es  which  ehonld 
be  allowed.  We  see  no  objection  to  the 
method  adopted  tor  procnrlug  Buch  in- 
formation, Bo  long  aa  each  Juror  felt  at 
perfect  liberty  to  adopt  or  reject  the  re- 
sult, after  It  became  known.  Jurors 
should  take  Into  consideration  and  give 
due  weight  to  the  Judgment  of  their  fel- 
lows; and  they  may  ^roperlybe1nflnenced 
thereby  to  change  their  own  opinions. 
They  may,  in  cases  like  the  one  now  under 
consld»atlon,  base  their  verdict  upon  the 
average  Judgment  of  the  whole  Jni7lf  such 
verdict  finally commendsltself  to  the  Judg- 
ment and  conscience  of  each  Juror,  and  is 
not  against  the  evidence,  nor  In  conflict 
with  the  InBtnictlons  of  the  court.  The 
evidence  as  to  the  length  of  time  Fisher 
was  employed  by  Knight,  and  the  month- 
iy  wages  he  was  entitled  to  receive,  was 
eonflleting;  so  the  verdict  cannot  proper- 
ly be  disturbed  on  the  ground  that  It  Is 
not  sustained  by  the  evidence.  It  was 
not  error  to  overrule  the  motion  for  a  new 
trial.  This  disposes  of  thevarious  assign- 
ments of  error,  so  far  as.  they  require  con- 
slderatlon.  The  Judgment  of  the  district 
eoort  Is  affirmed. 


(16  Colo.  1«7) 


AVIBDB  V.  JbRAVU 


(jSuprmM  Court  ef  Ootorado.  Oot  17,  1890;) 

Wm'8  IifTEBBar  ik  Husband's  Bstatk— Divobob 
— Estoppel. 
Where  a  wife  abandoDS  her  husband  to 
live  in  adultery  with  aDOther  man,  whom  she 
marries,  after  le&mtDg  that  her  husband  has  pro- 
cured a  divorce,  then,  although  after  her  first 
bosband's  death  the  decree  Is,  at  her  instance, 
adjudged  void  lev  want  of  Jorlsdictitn,  she  is 
estopped,  by  hsving  accepted  the  benefits  of  such 
decree,  from  claiming  any  shue  In  her  first  bos- 
band's  estate  as  his  widow. 

Error  to  Zyairlmer  county  court. 

The  case  at  bar  was  once  before  consid- 
ered upon  writ  of  error  by  the  sapreme 
court.  Israel  v.  Arthur,  7  Colo.  6, 1  Pac. 
Rep.  438.  It  was  then  reviewed,  and  re- 
versed, upon  a  record  presenting  the  fol- 
lowing facts:  Defendant  in  error  in  May, 
1881,  tiled  her  petition  In  the  county  court 
alleging  that  John  Arthur  died  intestate 
and  without  children;  that  petitioner 
was  bis  widow;  that  plalntllf  In  error,  as 
administrator,  being  In  possussion  of  the 
property,  vrae  speculating  with  the  funds 
In  hiaown  business,  and,  tailing  to  account 
tor  interest,  profits,  etc. ;  that  certain  oth- 
er parties,  as  brotaers,  sisters,  and  d^ 
scendants  ol  a  deceased  sister,  claimed  to 
btf  entitled  to  the  estate,  as  heirs  at  law; 
that  petitioner  was,  on  the  contrary,  sole 
heir  and  distributee,  under  the  statute,  of 
said  estate.  She  demanded  that  her 
rights  in  the  premises  be  recognised,  and 
the  administrator  be  required  to  render 
bis  accounts  accordingly.  Au  answer  was 
T.25Faio.2— 6 


duly  filed  by  the  defendants  named.  In 
which  petitioner's  relationship  and  right 
to  Inherit,  as  the  widow  of  Arthur,  de- 
ceased, and  the  misappropriation  of  the 
estate,  were  draled.  As  a  separate  de> 
tense,  defendants,  admitting  the  Intermar- 
riage of  petitioner  with  Arthur,  alleged 
that  on  February  8,  1875,  a  decree  of  d1< 
vorce  was  entered  by  the  probate4:ourt  of 
Larimer  county,  In  favor  of  the  said  Ar- 
thur and  against  petitioner.  And,  for  a 
further  defense,  d^endants  alleged  that 
on  June  12, 1877,  a  second  decree  ol  divorce 
was  duly  made  and  entered  In  said  court. 
In  favor  of  said  Arthur,  and  against  com- 
plainant. Replication  was  filed  denying 
the  new  matter  in  the  answer.  Theproofs 
upon  the  trial  were  confined  to  the  Issues 
thus  made.  The  two  decrees  of  divorce 
mentioned  in  the  answer  were  offered  and 
received.  In  evidence,  over  petitioner's  ob- 
jection. A  Judgment  was  duly  rendered  in 
favor  of  the  defendants.  Upon  reveraal  by 
the  sapreme  court,  of  the  case  thus  pre- 
sented, and  by  leave  ot  the  county  court 
to  which  It  had  hpen  remanded,  petitlouer 
filed  an  amendment  or  supplement  to  her 
original  petition.  In  wblch  the  facts  of 
such  proceeding,  on  error  and  reversal,  to- 
gether with  the  conclusion  reached  by  the 
reviewing  tribunal  in  the  premises,  were 
duly  set  forth.  Afterwards,  plalnclff  In 
error,  also  by  leave  of  court,  filed  a  eup- 
plemental  answer  to  the  original  and  sup- 
plemental petitions.  In  this  supplemental 
answer,  It  was  averred,  among  other 
things,  that  after  the  divorce  decrees  were 
entered,  the  said  petitioner,  with  tuU 
knowledge  thereof,  and  under  and  In  pursu- 
ance thereof,  and  in  the  llfe-tlme  of  the  said 
Arthur,  "entered  voluntarily  Into  a  con< 
tract  of  marriage  with  one  James  H.  Israel, 
and  caused  and  procured  the  said  Qontraet 
ofmarriageto  be  duly  and  legally  solem- 
nized, ana,  thereunder,  took  upon  herself 
and  assumed  therelatlons  of  wife  to  the  said 
James  H.  Israed,  and  thraiceforward,  and 
at  aU  times  thereafter,  continuously,  by 
vlrtne  of  the  said  solemnisation  of  said 
marriage  contract,  lived  and  cohabited 
with  the  said  James  H.  Israel,  as  hts  wife, 
until,  and  ever  since,  the  death  of  the  said 
John  Arthnr. "  That  prior  to  the  rever- 
sal of  said  cause,  although  plaintiff  In  error 
had  continuously,  from  the  commence- 
ment of  the  suit,  made  diligent  and  per- 
sistent efforts  to  ascertain  the  exact  re- 
latlunship  existing  between  petitioner  and 
the  Raid  Israel,  he  bad  been  wholly  unable 
to  discover  the  foregoing  facts,  and  for 
this  reason  alone  did  not  plead  them  in 
bar  at  as  earlier  period,  That  he  would 
sooner  have  ascertained  these  tacts,  but 
for  the  following  reasons,  viz. :  That,  In 
OctoI>er,  187A,  putitioner  abandoned  the 
said  Arthur,  and  eloped  and  fled  to  remote 
and  unlcnown  parts  with  the  said  Israel, 
and  thereafter,  and  until  the  divorce  de- 
crees were  entered,  and  the  marriage  con- 
tract was  solemnized,  lived  and  cohabited 
with  said  Israel  in  a  state  ot  adultery, 
representing  herself  as  his  wife.  That  up- 
on learning  of  the  decrees  ot  divorce,  and 
procuring  the  solemnization  of  marriage, 
as  aforesaid,  both  petitioner  and  Israel 
refrained  from  making  the  same  public  be- 
cause ot  the  desire  to  conceal  and  secrets 
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"  from  their  acqnaf ntancee  and  neighbors 
the  Illicit  and  adnlteroae  relations  pre- 
viously sustained  tuwardseach  other,  and 
to  prevent  the  scandal  and  disgrace  which 
most  necessarily  have  arisen  from  a  pub- 
lic marriage,  or  from  a  marriage  taking 
place  at  their  usual  place  of  abode,  "and 
In  the  usual  way.  And,  finally,  that  it 
was  only  through  confidential  confessions 
of  petitioner  to  certain  friends,  which 
were  Itept  secret  until  after  the  determina- 
tion of  her  writ  of  error,  that  plaintiff  In 
error  became  aware  of  the  facts  connected 
with  her  said  marriage  to  Israel.  To  the 
matters  contained  in  said  supplemental 
answer,  petitioner  demurred  on  the  ground 
that  they  were  not  sufflcient  in  law  to 
constitute  a  defense.  Upon  the  hearing, 
the  court  below  sustained  this  demurrer; 
and,  as  leave  to  plead  over  was  not  re- 
quested, entered  final  Judgment  against 
plalntttr  In  error.  To  reverse  this  Judg- 
ment, the  present  proceeding  was  Insti- 
tuted. 

L.  S.  Dixon,  E.  A.  Ballard,  T.  M.  Robin- 
son,  and  Epb.  Love,  for  plaintiff  in  error. 
Decker  &  lionley  and  ti.B,A.  Hayaea^  for 
defendant  In  error. 

Helm,  J.,  {after  stating-  the  Ikcts  as 
above.)  The  present  controversy  has 
been  once  befoi-e  submitted  to  this  court 
for  adjudication.  There  was  then,  how- 
ever, nothing  in  the  record  to  ehow  that 
Mrs.  Israel,  after  deserting  Arthur,  and 
prior  to  the  divorce  decrees,  hud  been 
guilty  of  immoral  conduct;  neither  was 
there  anything*  aside  from  these  decrees, 
to  indicate  that  she  had  not.  up  to  the 
commencement  of  proceedings  therefor, 
conducted  herself  as  a  gAod,  true,  and 
affectionate  wife,  or  that  subsequent  to 
the  en trjr  thereof,  and  with  knowledge  of 
the  same,  she  had,  doring  Arthur's  life- 
time, remarried,  and  lived  and  cohabited 
with  another  man  as  his  wife.  The  single 
question  then  presented,  wholly  unembar- 
rassed by  any  of  these  considerations, 
was  whether  or  not  the  decrees,  which 
were  void  because  the  records  showed 
affirmatively  that  there  was  no  Jurisdic- 
tion over  the  person,  should  have  been  re- 
ceived In  evidence  and  given  the  same 
force  and  effect  as  if  valid  and  binding. 
The  court  held  that  they  should  not;  and, 
for  error  in  their  admwslon,  reversed  the 
Judgment. 

The  record  now  before  us,  on  the  con- 
trary, discloses  a  voluntary  acceptanceby 
petitioner  of  the  privileges  resulting  from 
the  divorce  decrees,  as  welt  as  antecedent 
conduct  on  her  part,  that  is  highly  repre- 
hensible from  both  a  l^al  and  a  moral 
standpoint.  That  petitioner's  purpose  was 
to  Hecurethe  estote  of  deceased,  wasknown 
then  as  now ;  but  the  question  as  to  wheth- 
er shetnay  accomplish  this  purpose  obvi- 
ously rests  at  the  present  time  upon  very 
different  considerations  fromthoaeformer- 
ly  brought  to  our  attention.  We  cannot 
accept  the  assertion  of  counsel  for  defend- 
ant in  error  that  the  decision  of  the  court 
upon  the  former  case  Is  decisive  of  the 
present  review.  We  still  adhere  to  the 
opinion  that  the  decrees  in  question  were 
void  and  not  merely  voidable;  but  assum- 
Ing.such  invalidity,  and  giving  to  the  dec- 


laration of  this  court  reciting  that  fact 
all  the  force  and  effect  of  a  final  adjudica- 
tion thereof,  we  led  warranted  In  holding 
that  petitioner's  right  to  the  estate  of  Ar- 
thur may  still  be  inquired  of.  It  Is  to  be 
hoped,  for  her  sake,  that  the  conduct  of 
petitioner  Is  not  correctly  set  forth  in  the 
Hupplemental  answer;  but  the  averments 
of  this  pleading  In  that  behalf  are,  by  the 
demurrer,  temporarily  confessed,  and  for 
the  purposes  of  the  present  decision  must 
be  treated  as  true.  The  qnestlon,  there- 
fore, now  presented  lordetermlnationmay 
be  stated  astollows:  When  the  wile,  with- 
out cause,  deserts  her  husband  and  home, 
and  for  years  lives  in  adultery  with  an- 
other man,  and  afterwards,  upon  learning 
that  a  divorce  has  been  obtained  by  her 
deserted  husbsnd,  causes  a  marriage  cere- 
mony with  berparamour  tobesulemnlaed. 
and  continuously  lives  and  cohabits  with 
him  as  bis  wife,  may  she,  upon  the  subse- 
quent decease  of  her  abandoned  husband, 
talceadvantage  of  the  fact  that  the  divorce 
decree  is  void,  tor  want  of  proper  service 
of  process,  and  successfully  assert  against 
other  heirs,  her  right  under  the  statute  of 
descents  and  distributions  tothedeceased's 
estate,  as  his  widow?  An  affirmative  an- 
swer to  thisquestlon  would  be  so  shocking 
to  good  morals,  to  sound  public  policy, 
and  to  the  simplest  principles  of  Justice, 
that  weshall  decline  to  give  it  uuless  coerced 
into  doing  so  by  cogent  and  firmly  estab- 
lished rules  of  law.  Asa  matter  of  law, 
potltloner  must,  under  the  circumstances, 
be  presumed  to  have  known  before  Ar- 
thur's death  that  the  divorce  decrees  were 
invalid ;  and  It  Is  fair  to  assume  that  such 
In  fact  was  the  case,  as,  besides  the 
grounds  upon  which  the  legal  presumption 
rwts,  she  so  promptly  after  that  event  as- 
serted their  invalidity.  Had  she  properly 
challec^ed  those  decrees  dating  the  life- 
time of  Arthur,  she  would  have  incurred 
the  hazard  of  a  restoration  ol  conjugal  re- 
lationship, or  of  hlsprocurementot  a  bind- 
ing divorce.  Either  of  these  results  was 
evidently  objectionable  to  her,  and  both 
were  carefully  avoided.  She  voluntarily 
elected  to  postpone  action  until  such  time 
as  she  might  secure  all  the  benefits  of  the 
marriage  contract,  without  discharging 
any  of  Its  burdens.  Abandoning  for  years 
the  performance  of  every  marital  obliga- 
tion and  duty.she  awaited  until  death  had 
rendered  such  pei-formance  impossible,  and 
then  boldly  hastened  to  seize  all  the  pe- 
cuniary advantages  conferred  by  law  upon 
the  faithful  wife  andtereaved  widow.  Un- 
der these  circumstances,  petitioner  can- 
not complain  if  we  insist  npou  treating 
the  present  controversy  as  one  relating 
solely  to  property  rights,  unaffected  by 
those  legal  considerations  which  give  to 
marriage  and  the  family  their  peculiar 
statm,  with  accompanying  special  priv- 
ileges and  protection.  Zoeliner  v.Zoellner, 
46  Mich.  511.  9  N.  W.  Rep.  881.  But  if  the 
divorce  decreesrecelve  the  same  treatment 
as  Judgments,  or  decrees  In  ordinary  con- 
troversies relating  to  damaged  or  prop- 
erty, petitioner's  action  must  fall;  for  one 
who  accepts  and  retains  the  fruits  of  a 
void  judgment  cannot  afterwards  repudi- 
ate bis  action  and  take  advantage  of  its 
invalidity.    Water  Co.  v.  Mtddaugh,  12 
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Colo.  434,  21  Pac.  Bep.  665,  and  caeee  cited ; 
Duff  V.  Wyneoop,  74  Pa.  St.  300.  The  lore- 
Koing  principle  has  numerous  other  sal- 
utary applications,— as,  for  instance,  that 
one,  tiavlns  accepted  the  benefits  uf  an  un- 
constitutional law,  cannot,  as  a  general 
rule,  rely  upon  suL-h  unconstitutionality 
as  a  defense,  even  thoug^h  the  Invalidity 
has  been  adjufllcated  In  another  suit. 
Daniels  v.  Tearney,lU2  U.  S.  415,  and  cases. 
Also,  that  a  corporation,  having  exercised 
the  privileges  of  Its  franchise,  when  sued 
for  its  negli}^ent  or  malicious  tort,  shall 
not  successfuily  Invuke,  as  a  defense,  the 
plea  of  u/Cm  virea.  Bank  v.  Graham,  100 
U.  S.  699.  And  that  in  many  cases  the 
same  inhibition  applies  after  the  benefits 
of  otherwise  binding  corporate  contracts 
have  been  enjoyed.  Railway  Co.  v.  Mc- 
Carthy, 96  U.  S.  258.  We  discover,  upon 
principle,  no  sufficient  reason  why  peti- 
tioner's conduct  in  tbe  premises  should 
not  produce  just  as  effective  an  estoppel  as 
if  sbe  had  received  the  proceeds  of  a  void 
judgment  for^oney.  By  her  subsequent 
marrlase  with  Israel  during  Arthur's  life- 
time, she  accepted,  so  far  as  was  within 
her  power,  the  benefits  or  privileges  of  the 
divorce  decrees.  The  fact  that  she  did  uot 
then  know  that  those  decrees  were  void. 
Is  a  matter  of  no  more  consequence  than 
Is  ttie  Ignorance  In  this  respect  of  one  who, 
knowingly  In  alt  other  particulars,  receives 
the  fruits  of  au  ordinary  void  judgment  at 
law.  That,  at  the  time  of  her  marriage 
witb  Israel,  she  understood  the  ctecrees  to 
be  valid,  Is,  if  true,  only  an  additional 
earnest  of  her  acquiescence  In  the  result, 
and  sincerity  in  accepting  and  taking  ad- 
vantage of  tlie  benefits  supposed  to  fol- 
low. Besides,  had  she  believed  them  void, 
ber  obliquity  would  be  even  deeper  than 
it  is;  because  to  her  other  alleged  offenses 
would  be  added  that  of  Intentional  fraud 
upon  Israel,  who  may  have  thought  that 
be  was  contracting  a  valid  marriage. 
We  are  not  unmindfal  of  the  fact  that  the 
analogy  between  accepting  the  ff-ults  of 
void  Judgments  at  law,  and  accepting  the 
pecuniary  benefits.  If  any  there  be,  together 
with  the  privileges  of  void  divorce  decrees, 
Is  not  perfect  in  all  respects.  But  the  Im- 
portance and  justice  of  recognizing  an  es- 
toppel in  the  latter  case  may  be  Inr  more 
weighty  than  in  the  former.  The  Imme- 
diate parties  are  not  alune  concerned.  The 
public  is  always,  and  other  individuals  are 
nsaaily,  profoundly  Interested.  Public 
policy,  ae  well  as  private  interest,  requires 
that,  so  tar  as  may  be  consistent  with 
fanilamental  principles  of  law,  one  who 
bias  attemptLM)  to  profit  by  a  sappused  di- 
vorce, and  has  exercised  the  resulting  priv- 
ilege of  remarriage,  shall  not.  for  the  mere 
purpose  of  obtaining  property,  be  permit- 
ted to  reijudiate  his  election  and  thus 
demonstrate  the  invplidity  of  his  second 
marriage,  together  with  the  uncoiiecleus 
adultery  of  his  second  wife,  and  tbe  ille- 
gitimacy of  her  chlidren.  If  any  she  have 
by  falm.  Were  petitioner  attempting.  In 
the  light  of  the  present  record,  to  have  the 
divorce  decrees  held  void,  her  attempt 
wontd  be  futile.  And  the  fact  that  upon 
another  and  different  record  this  court 
wad  induced  to  declare  such  nullity  Is,  as 
already  anggested,  qot  conclu^ve  ot  her 


right  to  the  property  In  question.  It 
clearly  appears  from  the  admitted  aver- 
ments of  the  supplemental  answer  that 
petitioner  herself  la  responsible  for  tbe  fail- 
ure of  defendant  to  sooner  plead  In  bar  the 
facts  which  operate  In  the  nature  of  an  es- 
toppel by  conduct;  and  since, It  these  mat- 
ters had  been  known  In  the  first  instance, 
petitioner  would  not,  for  the  purpose  of 
securing  Arthur's  estate,  have  been  per- 
mitted to  show  the  invalidity  of  the  divorce 
decrees,  we  unhesitatingly  conclude  that 
she  should  not  now  be  allowed  to  take  ud- 
vantage  of  such  Invalidity,  In  order  to  ac- 
complish the  same  result. 

The  application  of  a  doctrine  analogons 
to  that  ot  equitable  estoppels  to  casf^e 
which,  in  essential  particulars,  strongly 
resemble  the  one  at  bar.  Is  by  do  means  a 
novelty.  Ellis  v.  White,  61  Iowa,  644,  17 
N.  W.  Rep.  28;  Gamer  v.  Gamer,  88  Ind. 
189;  Prater  v.  Prater.  87  Tenn.  78,  9  S.  W. 
Rep.  S61;  Duke  v.  Reed,  64  Tex.  705;  Odl- 
orno's  Appeal,  54  Pa.  St.  175;  Bourne  v. 
Simpson.  9  B.  Mon.  454;  Bally  v.  Baily, 
44  Pa.  St.  274;  RIcheson  v.  Simmons,  47 
Mo.  20;  Yorston  v.  Yorston,  82  N.  J.  Eq. 
495;  Sedlak  v.  Sedlak.  14  Or.  540, 13  Pac. 
Rep.  452;  Nichols  v.  Nichols.  25  N.  J.  Eq. 
60.  In  two  or  three  otthe  foregoing  cases, 
the  principle  ot  estoppel  wasapplled  where 
wives  had  abandoned  their  husbands  and 
formed  adulterous  relations  with  other 
men,  or  had  simply  renounced  themarrlage 
tie  and  forsaken  the  marital  obligations, 
but  where  in  fact  no  divorce  proceedings 
were  instituted.  In  at  least  two  of  the 
others,  the  learned  judges  who  prepared 
tbe  opinions  dwell  upon  laches  as  well  as 
acquiescence.  These  decisions  are.  In  the 
main,  well  considered,  and  we  have  n<i  dis- 
position to  reject  the  particular  reasons, 
so  far  asappltcable,  given  in  supportthere- 
of,  but  we  prefer  to  rest  onr  conclusion  es- 
pecially upon  the  specific  grounds  herein- 
before considered.  Petitioner's  demurrer 
to  the  supplemental  answer  should  have 
been  overruled.  Thejudgment  of  thecourt 
below  is  accordingly  reversed,  and  the 
cause  remanded  lor  further  proceedings. 


as  Colo.  184) 

CoFFKY  et  al.  V.  Emiqh  et  al. 

(Supreme  Court  of  Colorado.   Nov.  7.  1890.) 

Miinita — Cboss-Vbins  — BoNi.  Fidb  Pobohabbb — 
Sfboieio  Pkbivbuanob. 

1.  Rights  to  cross-veins  may  be  ohanged  by 
contract,  and  the  settlement  of  a  dispute  between 
the  owners  of  such  veins,  though  ignorant  of 
their  l^gal  rights,  if  entered  Into  in  good  faith, 
is  a  sulDclent  consideration  to  support  a  voluntary 
agreement  i<a  the  amicable  adjostmeDt  of  the 
coDtrorersT.  The  law  upholds  and  favors  such 
consideration. 

a.  A  purchaser  of  real  property  must  take  no- 
tice of  the  rights  of  those  in  posBession  when  the 
dronmstances  of  such  possession  are  snfflclent  to 
put  a  reasonable  person  upon  inquiry  in  respect 
thereto. 

8.  In  an  action  for  specific  performance  re- 
lating to  real  property,  the  doctrine  of  laches 
cannot  be  invoked  oy  a  party  out  of  possession 
against  a  party  in  possession;  and  the  latter  is 
not  prejudiced  by  delay  in  commencing  suit  ae 
long  as  his  possession  Is  undistuTt)ed. 

4.  When  the  contract  apon  which  relief  by 
specific  performance  is  sought  is  certain,  fair, 
rcjonable,  and  just,  and  ts  proved  sul»tantially 
as  alleged,  the  same  may  be  enforced  by  decree 
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when  both  parties  are  able,  if  the  plalnlliE  Is 
ready  and  willing  to  perform  It. 

S.  The  provisions  at  tiie  Code  In  reference  to 
unitingcaoseeof  aotlon  are  liberal.  Suits  should 
not  be  unnecessarily  multiplied,  and  statements 
of  fact  in  pleadings  should  be  in  ordinary  and 
concise  lan^age,  without  umiecessary  repetition. 
(Syllatnu  by  the  Court) 

Error  to  district  coart.  Boulder  county. 

Three  causes,  inTolWng  claims  by  the 
same  parties  to  the  same  mlnlug  property, 
were  argued  and  submitted  before  this 
court  at  one  hearlnx,  with  the  understand  - 
ing  that  they  would  be  considered  and  dis- 
posed of  toKether.  The  causes  bear  the 
same  title  and  are  numbered  2,213,  2,241, 
and  2,768  respectively.  The  first  caose  la 
of  the  nature  *)t  an  action  ol  trespass 
qaare  clauaum  fregit.  It  was  commenced 
In  the  court  below  in  October,  1885,  by 
Henry  N.  Coffey,  Nelson  K.  Smith,  and 
John  W.  Blackburn,  as  plaintiffs,  against 
Charles  C.  Emlgh,  as  defendant.  Subse- 
quently AlpUeus  Jackson  became  a  co-de- 
fendant with  Emlgh.  The  allegations  of 
the  parties  so  far  as  they  are  necessary  to 
an  understanding  of  this  opinion  are  In 
effect  as  follows:  Plaintiffs  complaining 
allege  that,  at  the  commencement  of  said 
action,  and  for  11  years  prior  thereto, 
they  were  and  had  been  the  owners  and 
In  possession  and  entitled  to  the  posses- 
sion ol  the  Western  Slope  lode,  a  parcel 
of  mineral  lands  situate  In  Bonlder  coun- 
ty, Colo.,  and  they  further  allege  that  In 
September,  18S.o,  defendants  wrongfully 
and  unlawfully  entered  upon  said  Western 
Slope  lode  against  the  consent  of  plain- 
tiffs, while  they  were  so  in  possession 
thereof,  and  dug,  extracted,  removed,  and 
carried  away  valuable  ore  therefrom. 
Defendants  answering  admit  the  plaintiffs' 
ownership  of  the  Western  Slope  lode,  with 
certain  exceptions,  but  deny  the  entry, 
trespass,  and  damage  as  charged.  De- 
fendants  further  allege  that  they  are  and 
at  the  time  of  the  alleged  trespass  were 
the  owners  of  a  certain  parcel  of  mineral 
landscalled  the**  Emancipation  Lode,  and 
that  the  location  of  the  Emancipation  lode 
crosses  the  location  of  the  Western  Slope 
lode  almost  at  ripht  angles;  that  the 
veins  of  the  two  iocations  are  cross-veins; 
that  defendants  have  a  right  of  way 
through  and  across  the  Western  Slope 
lode  for  the  purpose  of  working  the  vein 
of  the  Emancipation  lode;  that  they  own 
in  their  own  right  all  ore  taken  from  the 
Emancipation  vein  between  north  and 
south  Ride  lines  of  the  Westetn  Slope  lo- 
cation, except  within  the  space  of  intersec- 
tion of  the  two  veins;  that  prior  to  and 
since  September,  1S85,  they  have  worked 
the  Emancipation  vein  beneath  tlio  sur- 
face of  the  Western  Slope  location,  and 
within  the  boundaries  of  the  Emancipa- 
tion location,  but  have  not  touched  the 
vein  of  the  Western  Slope  location  within 
its  side  or  end  lines;  Plaintiffs  replylnff, 
among  other  things,  ullegc  that  In  Janu- 
ary, 18S0.  there  was  a  dispute  and  contro- 
versy existing  between  the  owners  of  the 
Western  Slope  lode  and  the  owners  of  the 
Emancipation  Lode  as  to  the  ownership 
of  the  Emanclptitlou  vein  where  the  same 
crosses  the  territory  of  the  Western  Slope 
lode  claim ;  that,  tor  the  purpose  of  set- 


tllns  such  dispute  and  controversy,  the 
owners  of  said  claims  entered  into  a  writ- 
ten agreement  whereby  It  was  mutually 
and  definitely  agreed  that  a  certain  por- . 
tlon  of  the  intersecting  territory  of  the 
two  Qiaims  should  beowned  and  possessed 
l>y  the  Western  Slope  owners,  and  a  cer* 
tain  portion  by  the  Emancipation  owaers 
respectively;  and  that  the  several  owners 
entered  Into  and  took  Immediate  posses- 
sion of  their  several  and  separate  portions 
as  described  in  said  written  agi-eement. 
and  have  owned,  possessed,  and  occupied 
the  same  continuously  by  themselves  or 
their  several  grantees  successively  until 
the  committing  of  the  trespass  complained 
of  In  September,  18^;  that  said  trespass 
was  committed  upon  that  portion  of  the 
Western  Slope  territory  crossed  by  the 
Emancipation  territory  as  aforesaid,  not 
within  the  space  of  intersection  of  the  said 
cross-veins,but  within  that  portion  which 
by  the  written  agreement  was  to  be 
owned  and  possessed,  and  which  was  at 
the  time  of  said  trespass  owned  and  pos- 
sessed,byplalntlffs  as  owners  of  the  west- 
em  Slope  lode  claim ;  and  that  defendants 
well  knew  of  the  existence  and  terms  of 
the  said  written  agreement,  aud  of  the 
rights  of  the  several  parties  thereunder, 
at  and  before  they  acquired  any  interest 
In  the  said  Emancipation  lode  claim.  The 
foregoing  portion  of  plaintiffs'  replication 
was  struck  out  on  motion  of  defendants, 
and  on  the  trial  evidence  of  the  alle^^ed 
written  contract  was  disregarded. 

The  next  record  discloses  an  action  for 
specific  performance.  It  shows  that  In 
June,  1886,  the  same  plaintiffs  commenced 
an  action  against  the  same  defendants 
based  substantially  upon  the  matters 
struck  from  their  replication  as  above  set 
forth.  The  complaint  states  more  circum- 
stantially the  making  of  the  written  agree- 
ment for  the  purpose  of  adjusting  and  for- 
ever settling  the  controversy  as  to  the  con- 
flicting territory  of  the  Western  Slope  and 
Emancipation  lodes;  It  alleges  the  tak- 
ing of  open,  notorious,  peaceable,  and  un- 
disputed possession  oftheaeveral  portions 
of  the  conflicting  territory  thus  divided, 
and  thecontlnuousf>ccupatlonand  posses- 
sion thereof  by  the  several  parties,  accord- 
ing to  thetcrmsof  said  written  agreement, 
from  and  after  January,  1S80;  It  alleges 
also  that  the  parties  agreed  to  perfect 
said  written  agreement  by  proper  deeds  of 
conveyance  at  as  early  a  day  as  practica'- 
ble;  and  also  avers  that  plaintiffs  are  and 
ever  have  been  ready,  able,  and  willing  to 
convey  according  to  the  terms  of  said  writ- 
ten agreement;  and  concludes  with  the 
prayer  that  defendants  may  be  required  to 
epeciflcally  periorm  such  contract  by  exe- 
cuting proper  conveyances,  etc. 

The  third  record  appears  to  be  in  the 
nature  of  an  action  of  ejectment.  It  seems 
to  have  been  orlgnally  a  part  of  the  tres- 
pass suit,  but  by  order  of  the  district 
court  was  separated  therefrom,  and  given 
a  different  number,  and  was  tried  and  de- 
termined separately.  It  Is  broughtto  this 
court  as  a  distinct  suit  on  error.  Oa  the 
trial  of  the  action  for  speclflc  performance, 
the  court  below  submitted  certain  Inter- 
rogatoiies  to  a  jury,  who  found  In  re- 
sponse thereto  that  the  owners  ol  the 
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EmaDcipation  Idde  did,  about  Janaary  I, 
liiSO,  enter  Into  a  contract  in  writing  with 
tbe  owners  of  the  WeBtem  Slope  lode, 
whicb  writing  was  eigned  hy  all  tbe  par- 
ties. In  wblch  it  wan  agreed  that  tbe  por- 
tion of  the  vein  ol  tbe  Emancipation  In- 
cluded within  tbe  aide  lines  o(  tbe  Western 
Slope  sboald  be  divided  as  (oUowb:  Tbe 
first  50  feet  north  of  the  soath  side  line  of 
the  Western  Slope  to  belong  to  the  own- 
ers of  the  Emancipation,  and  the  balance 
to  belong  to  the  owners  of  the  WcBtern 
Slope;  and  that  the  parties  should  ex- 
change deeds  In  the  fulflllraent  of  said 
agreement  as  soon  as  they  respectively 
acquired  title  from  the  government.  The 
}ury  also  found  that  the  defendant  Emlgh 
did  not  have  notice  of  the  written  agree- 
ment when  or  before  he  purchased  nn  In- 
terest in  the  Emancipation  mining  claim. 
Tbe  court  In  its  final  decree  found  that 
the  contract  in  writing  was  made  as  re- 
turned by  the  Jury,  but  neveftbeless 
tonad  the  equity  of  tbe  cause  with  tbe 
defendants  Emlgb  and  Jackson,  and  dis- 
missed the  platntllls'  complaints,  witbout 
prejudice,  however,  to  tbe  trial  ot  the  Is- 
sue at  law  as  joined  between  the  parties. 
On  the  last  trial  of  the  trespass  case,  which 
occurred  some  time  after  the  trial  of  the 
action  for  specific  performance,  the  court 
directed  a  verdict  in  favor  of  defendants. 
The  ejectment  proceeding  shared  substan- 
tially the  same  fate.  The  plaintUfa  in 
error,  Coffey,  Smith,  and  Bladborn,  as- 
slgrn  fur  error,  iDter  alia,  tbe  action  of 
the  court  below  in  disregarding  their 
rljirhts  under  tbe  written  agreement. 

Goo.  S.  Adams,  John  W.  Blackburn,  Bel- 
forti  &  Wikoff,  and  J.Berkley,  forplaintlffs 
in  error.  Ij.  CRoekwell  and  S.  A.  Grimn, 
for  defendants  in  error. 

Elliott.  J.,  (after  stating  tbe  facts  as 
above.)  The  three  records  before  us  are 
very  voluminous.  Nevertheless,  as  they 
have  been  argued  and  submitted  together 
by  counsel,  and  as  the  parties  and  the 
property  involved  are  the  same  in  each 
case,  we  shall  endeavor  to  consider  and 
dispose  of  them  In  one  opinion.  It  Is  con- 
ceded that  the  territory  of  the  Emanctpc^- 
tlon  lode  crossra  tbe  territory  of  the  West- 
em  Slope  lode  almost  at  right  angles,  and 
that  the  veins  therein  are  croas-velns. 
The  Western  Slope  lode  Is  tbe  prior  location. 
Hence,  the  owners  otthe  Western  Slope  are 
entitled  to  the  mineral  within  the  space  of 
Intersection  of  the  two  veins  j  but,  In  the 
absence  of  contract,  tbe  owners  of  the 
Emancipation  are  entitled  to  a  rijchtof 
way  thi'ongh  the  territory  of  the  Western 
Slope  location  for  the  purpose  of  working 
their  own  vein,  and  are  entitled  to  all  the 
ore  found  therein  except  within  the  space 
of  Interser^tion.  Such  is  the  law  as  de- 
clared in  Branagan  v.  Dulaney,  8  Colo. 
408,8  Pac.  Rep.  069;  Lee  v.  Stahl,  9  Colo. 
20S,  11  Pac.  Rep.  77.  See,  also,  the  latter 
case  in  13  Colo.  174,  22  Pac.  Rep.  436. 

It  is  further  conceded  that  the  acts  of 
defendants  complained  of  were  committ^ 
upon  tbe  conflicting  territory, — that  is, 
within  tbe  limits  where  the  two  locations 
cross  each  other,  and  witliin  that  por^ 
tion  ot  snch  limits  which  by  the  written 
xgreement  was  to  be  owned  and  poarasBed 


as  a  part  of  the  Western  Slope  location, 
though  not  within  the  space  of  actual  in- 
tersection of  the  two  veins;  hence  the 
question  whether  or  not  defendants  were 
guilty  of  treapues  depends  upon  whether 
or  not  tbe  written  agreement  and  the 
conduct  of  the  parties  thereunder,  as  set 
forth  In  the  replication,  controlled  tbe 
rights  of  the  parties  in  reference  to  the 
conflicting  territory.  In  January,  18tf0, 
when  the  alleged  written  agreement  was 
entered  Into  for  the  division  of  the  terri- 
tory embraced  within  the  conflicting  locu- 
tions, the  law  was  unsettled  as  to  the 
rights  of  owners  of  cross-veins  with- 
in the  limits  of  conflicting  locations. 
The  case  of  Branagan  v.  Dulaney  was 
not  decided  until  1885,  and  up  to  this 
time  we  are  not  aware  of  any  decision  by 
the  supreme  court  of  tbe  United  States 
construing  the  act  of  congress  relating  to 
the  precise  question  now  under  consid- 
eration. Kev.  St.  0.  S.  §  2336.  We  see 
no  reason  to  doubt  that  the  dispute  be- 
tween the  owners  ot  the  respective  mln- 
Ingclalms  as  to  their  several  rights  within 
the  space  of  the  conflicting  locatl'ms  was 
caused  by  an  honest  difference  of  opinion 
in  relation  thereto,  and  that  all  parties 
acted  in  good  faith  In  endeavoring  to  set- 
tle the  same.  There  was,  therefore,  sufli- 
clent  consideration  to  support  the  volun- 
tary written  agreement  for  the  amicable 
settlement  ot  such  coutrovcray.  The  law 
upholds  and  favors  jhonaJ3(%  settlements 
based  upon  such  considerations.  1  Pars. 
Cont.  438  ;  2  Pom.  Eq.  Jur  §  850.  In 
Hoge  V.  Hoge,  1  Watts,  216,  217,  Chief  Jus- 
tice Gibbon  says:  "The  compromise  of  a 
doubtful  title,  when  prf>cured  without 
snch  deceit  as  would  vitiate  any  other 
contract,  concludes  the  parties,  though  Ig- 
norant of  the  extent  of  their  rights. " 
Plaintiffs  having  alleged  that  they  had 
taken  and  continued  in  possession  of  their 
several  portions  of  the  disputed  territory 
in  pursuance  of  said  written  agreement, 
were  entitled  to  prove  the  samein  support 
of  their  claim  ol  lawful  possession,  and 
for  tbe  purpose  of  showing  that  the  entry 
by  defendants  without  license  was  unlaw- 
ful. It  was,  therefore,  error  to  srrtke  from 
the  replication  in  the  trespam  suit  the 
averments  respecting  the  written  agree- 
ment, and  the  conduct  of  the  parties  In  ref- 
erence thereto.  In  the  action  for  specific 
performance,  the  court  and  Jury  concurred 
in  finding  that  the  owners  of  the  conflict- 
ing mining  locations  did  enter  Into  the 
contract  in  writing  to  divide  the  disputed 
territory,  and  to  exchange  deeds  In  fulfill- 
ment of  such  contract  as  soon  as  they 
should  respectively  acquire  the  govern- 
ment title.  This  finding  corresponds  sub- 
stantially with  the  allegations  ot  the  com- 
platnt,and  la  abnndantly  sustained  by  the 
evidence.  The  defendant  Jackson  was  a 
party  to  the  written  agreement,  and  Joined 
in  its  execution ;  hence,  as  to  him,  no 
question  of  notice  can  arise.  The  Jury, 
however,  found  that  defendant  Emigh  did 
not  have  notice  of  tbe  written  agreement 
when  he  purchased  an  interest  in  the 
Emancipation  lode;  but  the  decree  of  the 
court  does  not  In  express  terms  confirm 
such  finding.  Whether  Emigh  had  snch 
notice  or  not  before  purchasing,  the  evi- 
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dence  1b  Btrons  and  convlncfiiK  that  after 
acqatrlng  eucb  interest  he  repeatedly  rec- 
ognised the  title  of  tbe  Western  Slope 
owners  under  the  written  agreement.  It 
Is  clearly  eHtablished,  also,  that  the  owners 
of  the  Western  Slope  lode,  Ibimediately 
upon  tbe  execution  of  the  written  agree- 
ment, and  in  pursuance  thereof,  entered 
Into  posseesion  of  that  part  of  the  Eman- 
cipatToD  territory  80  acquired  by  them, 
and  proceeded  to  sink  a  shaft  at  tbe  60- 
foot  division  line  designated  in  the  writ- 
ten agreement,  erected  a  shaft-house  there, 
and  thereafter  continued  their  possession 
and  working  of  that  portion  of  tbe  vein 
an  a  part  of  their  own  mining  claim. 
Emigh  himself  testifleii  that  he  saw  this 
abaft  at  the  time  he  visited  the  property 
■with  a  view  of  purchasing,  and  other  wit- 
nesses testify  that  the  sbaft-buuse  was  in 
plain  slsht.  and  that  the  dump  and  evi- 
dences uf  fresh  workings  were  observable 
there  at  the  time.  The  court,  therefore, 
should  have  found,  notwithstanding  the 
verdict  of  tbe  Jury,  that  plaintiffs  were  en- 
titled to  the  premises  thus  acquired  and 
occupied.  Their  possession  under  the  writ- 
ten agreement,  and  the  circumstances 
attending  the  same,  were  sufficient  to  put 
EmIgh  upon  inquiry  as  to  their  rights  in 
the  premises.  Besides,  there  is  positive 
testimony  from  a  witness,  apparently  dlB< 
Interested,  tbtft  before  Emigh  purcbamd 
he  was  expressly  Informed  of  plaintiffs' 
rights  accclldlng  to  the  terms  of  the  writ- 
ten agreement.  Emigh  denies  this,  but 
his  subsequent  conduct  Indicates  that  he 
was  not  without  satisfactory  information 
upon  the  subject.  Wade,  Notice.  §  10  et 
sen.;  Filmore  v.  Beltbman,  6  Colo.  120; 
Df^le  V.  Teas.  4  Scam.  2U2. 

The  contention  that  tbere  were  laches 
on  the  part  of  plaintiffs  In  not  asking  tor 
8  specific  periormance  of  the  contract  at 
an  earlier  date  Is  without  force.  Plaiu- 
tlHs  were  and  bad  been  In  the  undisturbed 
possession  and  enjoyment  of  the. premises 
acquired  by  them  under  the  written 
agreement  for  more  than  five  years  after 
the  agreement  was  entered  Into,  and  until 
abont  one  month  prior  to  the  commence- 
ment of  this  litigation.  The  agreement 
bad  thus  been  executed  for  all  practlcnl 
purposes,  and.  Instead  of  plaintiffs'  title 
becoming  stale  by  delay,  it  was  ripening 
by  the  continued  acquiescence  of  defend- 
ants. See  Great  West  Mln.  Ck>.  t.  Wood- 
mas  of  Alston  MId.  Co.,  14  Colo.  — ,  20 
Pac.  Rep.  771.  In  Bush  v.  iStanley,  122 
111.  418, 13  N.  B.  Bep.  240,  It  Is  said :  "The 
doctrine  of  laches  can  oidy  be  invoked  by 
one  In  possession  against  one  out  of  poa- 
session."  That  there  may  bavebeen  secret 
under-ground  trespasses  upon  plaintiffs* 
territory  thus  acquired  does  not  militate 
against  tbe  correctness  of  these  views. 
Nothing  appears  to  have  been  wanting  to 
complete  the  execution  of  the  written 
agreement  except  the  formality  of  passing 
the  title-deeds. 

As  to  the  alleged  variance  between  the 
allegations  and  the  proof  on  the  part 
of  plaintiffs  It  Is  only  necessary  to  say 
that  In  view  of  the  loss  of  the  written 
agreement  and  the  resort  to  parol  evi- 
dence the  proof  Is  remarkably  clear, 
strong,  and  nermonlouH,  and,  In  general. 


corresponds  with  the  substance  of  tbe  Is- 
sue as  presented  by  the  pleadings.  This  Is 
all  the  law  requires.  It  Is  true  some  testi- 
mony is  contradictory  of,  and  some  Is  va- 
riant from,  tde  terms  of  the  written  agree- 
ment as  alleged,  but  such  test  rauny  Is  by 
nomeanssufficient  to  warrant  an  appellate 
court  in  setting  aside  the  finding  of  the  Ju- 
ry,  cpnflrmed  as  It  Is  by  the  Judgment  of 
tbe  trial  court.  Ballroad  Co.  t.  Lindsay,  4 
Wall.  650;  Crary  v.  Smith,  2  N.  Y.  60.  The 
failure  of  the  trial  court  to  confirm  the 
finding  of  the  jury  as  to  want  of  notice  to 
defendant  Emigh,  together  with  the  dis- 
missal of  the  complaint  "  without  preju- 
dice to  the  trial  of  the  Issue  at  law  as 
Joined  between  the  parties,  **  Indicates,  as 
we  think,  that  the  trial  court  considered 
that  plaintiffs  bad  established  their  right 
to  the  property  In  controversy  as  against 
defendants,  but  that  tbe  case  was  not  a 
properone  for  a  decree  of  specific  perform- 
ance, kml  hence  remitted  them  to  their  ac- 
tion for  damages.  The  written  agreement, 
as  alleged  and  aabstantlally  proved, 
seems  to  us  to  be  certain,  fair,  reasonable, 
and  just.  Tbe  parties  had  entered  into 
and  coutluued  In  possession  of  the  prop- 
erty In  pursuance  of  Its  terms  tor  a  long 
time.  Both  parties  are  still  able  to  carry 
out  tbe  contract.  Plaintiffs  are  willing  so 
to  do.  No  good  reason  has  been 'shown 
why  defendants  should  not  tte  required 
to  perform  on  their  part.  1  Story,  Eq. 
Jur.  §§  747-751;  3  Pom.  Eq  Jur.  8  1407; 
Crary  v.  Smith,  supra. 

Itls  unnecessary  to  conslderln  detail  the 
third  necord,  which  for  convenience  we 
have  called  the  "action  of  ejectment." 
Its  separation  from  tbe  trespass  case  was 
an  Irregularity.  In  tbe  course  of  this  liti- 
gation there  has  been  an  unnecessary  mu!- 
tlpllcutlori  of  suits,  and  In  each  case  the 
pleadings  have  been  excessively  volumi- 
nous. The  provisions  of  our  Code  of  Pro- 
cedure In  reference  to  the  uniting  of 
causes  of  action  are  very  liberal.  The 
statements  of  fact  In  pleadings  are  re- 
quired to  be  "la  ordinary  and  concise  lan- 
guage without  unnecessary  repetition." 
In  all  cases,  equitable  relief  may  be 
granted,  and  legal  anci  equitable  de- 
fenses may,  if  separately  and  properly 
stated,  be  set  forth  In  the  answer.  Code, 
§§  49,  ."ie.  59,  70;  Bank  v.  Newton,  13  Colo. 
245,  22  Pac.  Bep.  444.  The  three  Judgments 
under  consideration  are  accordingly  re- 
versed and  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion.  As 
the  multiplied  records  and  increased  ecwts 
of  the  so-called  ejectment  proceecllnjj  were 
occasioned  by  the  action  of  plaintiffs  in 
the  court  below,  the  costs  thereof  are  ad- 
judged against  them. 


(15  Colo,  ten 
Beugundthal  t.  Bailbt  et  al. 

(Supreme  Court  of  Colorado.    Nov.  7,  1890.) 

ImTEBEST — AcCOimi^BlLL  OF  EXOBFTIONS. 

1.  Oen.  Bt  Colo.  S  1?07,  providea,  among 
other  things,  that  Interest  at  tbe  rate  of  10  p« 
cent,  shall  be  allowed  "on  money  due  on  the  set- 
tlement of  an  account,  trom  the  day  of  the  last 
just  entiy  that  may  nave  been  made"  therein. 
Held  that,  where  lime  was  sold  in  various  ship- 
ments, a  payment  made  thereon,  and  atterwaros 
a  bill  was  presented  which  showed  the  last  aUp- 
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nwnt,  and  tberenpon  the  accoant  was  settled  imd 
tiie  debtor  agreed  in  writing  to  pay  it.  interest 
vas  properly  allowed  from  the  date  oi  the  last 
item. 

3.  When  tbe  sole  error  relied  on  is  that  the 
Judgment  is  nnsnpported  by  the  evidence,  a  bill 
of  excei>tioiis,  algned  and  sealed  by  the  trial 
jndge,  and  exhibiting  the  testimony,  is  indis- 
pensable. 

CommiaBloners'  decision.  Appeal  from 
Arapahoe  county  coart. 

Gen.  St.  Gulo.  §  1707,  provitlee,  among 
other  tblnss,  that  interest  at  the  rate  of 
10  per  cent,  ehali  be  allowed  "  on  money 
dne  OD  the  settlement  of  an  account  from 
the  day  of  the  last  Just  entry  that  may 
have  been  made  fn  an  account. " 

Joaepb  N.  Baxter^  for  appellant. 

BissBLL,  C.  The  appellees,  who  were 
copartners  In  business,  broneht  this  ac- 
tion in  1887,  before  a  justice  of  the  peace, 
against  Bergundthal,  tbe  appellant,  to  re- 
cover f  300,  which  they  atleged  to  be  due 
for  lime  previously  sold  to  him.  The  trial 
resulted  In  a  Judxiueot  for  plaintiffs  for 
the  amount  claimed,  which  was,  on  ap- 
peal to  the  county  court,  affirmed.  The 
case  might  easily  be  affirmPd  in  this  court 
upon  the  record  as  it  stands.  There  is  no 
bill  of  exceptions  in  the  record,  signed  and 
sealed  by  the  judge  before  whom  the  case 
was  tried,  exbtbitlog  tbe  testimony  intro- 
duced upon  the  trial. 

It  has  been  repeatedly  held  by  this 
court  that  such  a  bill,  sisned  and  sealed 
under  tbe  statute,  is  absolutely  indis- 
pensable to  warrant  a  bearing,  when  the 
sole  error  relied  on  is  that  the  judgment  Is 
unsupported  by  tbe  evidence.  But  it  is 
wholly  unnecessary  to  put  the  decision 
upon  that  technical  ground.  There  is 
nothing  In  the  record,  or  in  the  testimony 
as  It  is  contained  in  what  purports  to  be 
a  bill  of  exceptions,  which  would  warrant 
a  reversal  of  the  action  taken  by  tbe  court 
below.  The  judgment  Is  abundantly  sup- 
ported by  the  testimony,  for  there  was  no 
controversy  whatever  concerniDg  the 
amount  of  lime  shipped,  or  the  price  at 
which  it  was  sold,  and  which  the  defend- 
ant agreed  to  pay  for  it.  Had  all  the 
damages  been  allowed  concerning  which 
tbe  appellant  testified,  the  judgment 
would  not  have  been  reduced  below  the 
sum  tor  which  it  was  entered.  But  ap- 
parently it  Is  not  seriously  contended  by 
the  appellant  that  the  recovery  is  not 
abundantly  sustained  by  the  evidence. 
Tbe  reversal  is  insisted  upon,  on  the  sole 
ground  that  the  court  erred  In  allowing 
Interest  upon  the  account  from  the  time 
of  the  sale  of  the  lime  to  tbe  (fate  of  the 
rendition  of  tbe  Judgment.  The  claim 
that  interest  should  not  have  been  al- 
lowed is  not  well  founded.  There  is  no 
question  that,  under  the  statute  and  the 
anthorltles  In  force  at  tbe  time  of  tbe 
trial.  Interest  could  only  be  recovered  In 
matters  of  contract  when  the  case  was 
brought  within  the  general  terms  of  the 
statute  regulating  its  recovery.  This  case 
seems  to  come  absolutely  within  the  stat* 
utory  provisions.  The  Ifrae  was  sold  by 
the  car-load,  prior  to  the  16th  day  of  July, 
1884.  The  last  car-load  was  shipped  about 
that  Ume.  On  the  account  the  defendant 
mad*  a  payment  umoontlng  to  f  165  and 


some  cents.  The  balance  he  agreed  to 
pay.  and,  In  express  terms,  over  his  own 
signature,  promised  to  pay  interest  there- 
on. The  account  was  determined, and  the 
amount  settled  and  agreed  upon  on  the 
presentation  of  the  bill  lor  what  hod  been 
already  sold.  The  bill  Itself  was  rendered 
at  that  time,  and  upon  its  face  showed 
the  date  of  the  last  Item  of  tbe  account  aB 
It  existed  between  the  parties.  When  the 
bill  was  presented,  its  accuracy  was  not 
disputed,  and  the  defendant  agreed  to  pay 
It  as  soon  ai^he  was  able.  From  this  it 
appears  that  the  amount  of  money  sued 
for  was  due  upon  the  settlement  of  the  ac- 
count, and  had  so  become  on  the  date  of 
the  last  entry  In  it,  which  was  the  date  ol 
the  sale  of  the  last  car-load  of  lime.  It  is 
thus  apparent  that,  even  though  there 
had  been  a  good  record,  with  a  proper 
bill  of  exceptions  filed  In  this  conrt.  the 
judgment  must  in  any  event  have  been 
affirmed.   The  judgment  Is  affirmed. 

SiCBHOND  and  Bbbd,  CO.,  concur. 

Per  Cdriau.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  ot  the 
court  below  is  affirmed. 


  (16  Colo.  J98) 

Colorado  M.  Bt.  Co.  t.  Brown  et  al. 
(Supreme  Comt  tf  Colorado.  Nov.  10, 1880.) 
Eminent  Douain— CoupBifSA'noiT— Evidencb. 
1.  In  proceedings  under  the  act  of  eminent 
domain  in  this  atate,-the  proper  measure  of  iha 
owner's  recovery  is:  (1)  CompenBation  for  the 
land  or  property  actuuly  taken  equal  to  the  tme 
and  actual  ralne  thereof  at  the  time  ot  the  ap- 

firaisement  (3)  Damages  to  the  residue  of  the 
and  or  property  equal  to  the  actual  diminution 
of  its  market  value,  if  any,  for  any  use  to  which 
the  same  may  reasonably  be  put. 

3.  In  arriving  at  the  value  of  the  property 
takra,  and  the  damages,  if  any,  to  the  residue, 
all  evidence  having  a  bearing  upon  the  compen- 
sation and  damages  to  be  awurded  is  admissible. 
With  proper  instructions  from  the  co\urt  we 
must  inresume  that  the  jury  do  not  draw  Improper 
inferences  from  competent  evidence. 

8.  It  would  be  an  onsafe  rale  to  prevent  the 
owner  from  recovering:  the  actual  damages  done 
to  tne  residue  of  his  premises  by  the  mere  deo- 
laration  of  a  witness  that  it  was  the  intention  of 
the  party  doing  tbe  injury  to  repair  the  damage 
at  some  future  time. 

4.  Where  evidence  in  relation  to  certain 
damage  is  admitted  without  objection  or  excep- 
tion at  the  trial,  the  propriety  of  including  such 
dama^,  if  any.  In  the  assessment,  cannot  be 
questioned  on  appeal. 

{SyUabua  by  the  Court.) 

Appeal  from  district  court.  Fitkin  coun- 
ty. 

This  is  an  appeal  from  a  Judgment 
awarding  compensation  and  damages  to 
appellees  for  a  strip  of  land  through  their 
premises  taken  for  right  of  way  for  appel- 
lant's railroad. 

H.  T.  Sogera,  A.  B,  PattisoB,  and  Wll- 
soB  <ft  StimaoB,  for  appellant.  C  W. 
FraBklln,  for  appellees. 

Elliott,  J.  The  assignments  of  error 
are  very  numerous,  but  counsel  in  their 
printed  argument  have  very  considerately 
abandoned  most  of  them.  This  practice 
Istobecommended.  In  thehurry  of  a  trial 
at  sis/  ptiua  many  exceptions  are  often 
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taken  wblcb  eoniiMl  And  are  of  no  avail 
when  tliey  come  to  prepare  brlefe  for  the 
appellate  coort.  By  frankly  withdraw- 
ing all  aBHlgnmenta  except  finch  slh  are 
BerloQfily  relied  on, counsel  aavethemisfilves 
and  the  court  of  review  much  unnecessary 
labor,  and  secure  attention  more  readily 
to  the  Important  matters  Involved  fn  the 
record.  It  Is  often  hard  to  find  a  Iiemel 
of  wheat  In  a  bushel  of  chaff.  The  mat^ 
ters  discussed  In  the  brief  of  counsel  relate 
Bolely  to  the  admission  and  rejection  of 
evidence.  From  the  evidence  It  appears 
tbat  the  premises  through  whlcti  appel- 
lant sought  to  condemn  a  riebt  of  way 
were  situated  on  the  RoarluK  Fork  river, 
and  were  occupied  and  used  by  appellees 
for  a  planlng-mlll  and  Inmber-yard,  and 
that  it  was  necessary  to  keep  larjce  quan- 
tities of  lumber  stored  upon  the  premises. 
The  location  was  peculiarly  available  and 
valuable  as  a  mlll-slte  on  account  of  Its 
water-power,  which  could  be  used  for 
operating  different  kinds  of  machinery. 
Appellees  were  permitted  to  show  the 
market  value  of  the  water-power,  and  its 
adaptability  to  the  operation  of  mining 
machinery  and  electric  motors  in  and 
about  tli'e  city  of  Aspen,  although  such 
uses  had  not  been  actually  arranged  for 
at  the  time.  They  were  also  allowed  to 
c^ow  the  cost  of  making  certain  changes 
In  the  flame  which  It  was  claimed  would 
be  rendered  necessary  by  the  construction 
of  the  railroad  at  the  place  designated, 
and  also  to  show  the  loss  which  would 
be  thereby  occasioned  to  tlie  water-power. 
Evidence  was  also  admitted  showing  the 
quantity  and  value  of  the  lumber  stored 
on  the  premises,  and  the  cost  of  removing 
the  same  to  a  place  less  exposed  to  the  in- 
creased danger  from  fire  which  the  con- 
struction and  operation  of  the  railroad 
would  occasion.  To  the  admission  of  these 
several  matters  of  evidence  objections 
were  interposed  by  counsel  for  appellant 
on  the  ground  that  the  same  were  entirely 
speculative,  and  furnished  no  proper  crite- 
rion for  the  assessment  of  compensation 
and  damages. 

In  proceedings  under  the  act  of  eminent 
domain  in  this  state, the  owner's  recovery 
is  not  limited  to  the  value  of  the  property 
for  the  special  useto  which  it  Is  devoted 
at  the  time  ol  the  taking  or  trial,  nor  to 
any  particular  use.  The  value  of  proper- 
ly must  necessarily  be  a  matter  of  opin- 
ion, and  is,  therefore,  always  somewhat 
6i)e<.-ulative.  The  proper  measure  of  the 
owner's  recovery  is:  (1)  Compensation 
for  the  land  or  property  actually  taken 
equal  to  the  true  and  actual  value  thereof 
at  the  time  of  the  appraisement.  (2) 
Damages  to  the  residue  of  the  land  or 
property  not  taken,  equal  to  the  actual 
diminution  of  its  market  value.  If  any.  for 
any  use  to  which  the  same  may  reasona- 
bly be  pot;  and  In  determining  such  dam- 
ages the  use  to  which  the  property  taken 
Is  subjected, and  thelossand  inconvenience 
thereby  occasioned,  may  be  taken  into 
consideration,  as  the  construction  and 
operation  of  arallroad.  Eminent  Domain 
Act.  (approved  February  12,  1877,)  §  17; 
Cltv  of  Denver  v.  Bayer,  7  Colo.  113.  2  Pac. 
Kep.  6;  Railroad  Co.  v.  Allen,  13  Colo.  229, 
32  Pac.  Bep.  605;  Lewis.  Em.  Dom.  g§  47&- 


487;  Railway  Co.  v.  Vance,  115  Pa.  St.  331,  . 
8  Atl.  Rep.  764;  Johnson  v.  Railway  Co, 
111  111.  413;  Weyer  v.  Railroad  Co.,  m  Wis. 
180.1  From  the  foregoing  rules  and  decis- 
ions It  will  be  observed  that  in  arriving 
at  the  value  of  the  property  taken,  and 
the  damages.  If  any,  to  the  residue,  a  wide 
range  of  evidence  Is  admissible.  It  must 
be  conceded  that  the  matters  admitted  In 
evidence  on  the  trial  of  this  case,  as  above 
stated,  have  some  bearing  upon  the  cam- 
pensation  and  damages  to  be  awarded  by 
the  Jury,  though,  without  proper  instruc- 
tions from  therourt,  the  Jury  might  be  mis- 
led by  such  evidence.  But  as  counsel  do 
not  urge  In  argument  auy  thing  against  the 
charge,  and  as  upon  examlnatiun  the  In- 
structions appear  to  be  full  and  fair,  we 
must  presume  that  the  Jury  did  not  draw 
Improper  inferences  from  the  evidence. 

It  was  shown  In  evidence  in  behalf  of 
appellees  that  appellant,  while  construct- 
ing Its  road-bed,  rolled  or  deposited  cer- 
tain large  boulders  upon  the  land  of  ap- 
pelleee,  some  of  them  so  large  that  it 
took  six  mules  to  move  thum  out  of  the 
excavation.  The  amount  of  appellees* 
land  covered  by  the  deposit  of  the  boul- 
ders is  not  shown  In  the  record,  though  it 
was  pointed  out  on  the  map  at  the  trial. 
On  the  part  of  appellant,  one  witness  testi- 
fied that  these  boulders  were  deposited 
outside  "temporarily,  waiting  for  the 
track  to  be  laid  in  order  to  take  them  off." 
The  withdrawal  of  this  latter  testimony 
from  the  Jury  on  motion  of  appellees  Is  as- 
signed for  eiTor.  It  would  be  an  unsafe 
rule  to  prevent  the  owner  from  recovering 
the  actual  damages  done  to  the  residue  of 
his  premises  by  the  mere  declaration  of  a 
witness  that  It  was  the  Intention  of  the 
party  doing  the  injury  to  repair  the  dam- 
age at  some  future  time.  No  injustice 
was  done  by  striking  out  this  testimony. 
It  was  not  shown  noroffered  to  be  shown 
that  the  boulders  were  ever  removed  by 
appellant;  and.  If  appellees  are  allowed  to 
recover  for  such  damage,  appellant  can- 
not be  required  to  remove  the  houldera. 
Dorian  v.  Railroad  Co.,  46  Pa.  St.  520. 

It  has  been  suggested,  though  not  In  the 
briefs  of  counsel,  that  the  damage  occa- 
sioned by  depositing  the  boulders  upon 
the  lands  of  appellees  Is  not  recoverable 
In  a  proceeding  of  this  kind  on  the  ground 
that  such  damage  cannot  be  reasonably 
foreseen  ur  anticipated  as  a  consequence 
from  the  construction  or  operation  of  the 
railroad.  WaterCo.  v.Mlddaugh,12  Colo. 
438,  21  Pac.  Rep.  5t)5.  Undoubtedly,  If  the 
trial  and  assessment  of  damages  In  the 
proceeding  had  taken  place  before  the  con- 
struction of  the  road,  and  the  boulders 
had  afterwards  been  thrown  upon  the 
land,  appellees  would  not  have  been  pre- 
cluded from  maintaining  an  Independent 
suit  for  the  trespass.  But,  as  the  damage 
was  thus  occasioned  before  the  trial,  it  Is 
not  so  clear  that  appellees  must  resort  to 
a  separate  action  therefor.  It  Is  unneces- 
sary,however/to  determine  this  question, 
for  the  evidence  in  relation  to  the  boulders 
having  been  admitted  in  behalf  of  ap- 
pellee In  the  court  below,  without  objec- 
lion  or  exception,  the  propriety  of  fnclud- 
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Ins  such  damage,  If  any.  In  tbe  aeeese- 
nicnt,  cannot  be  qaestloned  on  thle  ap- 
peal. Couneel  doubtless  desired  that 
whatever  liabilities  appellant  was  re- 
BpoDKlble  for  ebonld  be  settled  In  one  suit, 
and  so  did  not.  raise  the  question  above 
BuffKeated.  Tbe  judgment  ol  the  district 
court  Is  affirmed. 


U5  Colo.  197) 

Samfson  MiioNQ  &  Milling  Co.  v.  Schaad. 
(Supreme  Court  of  Colorado.  Nor-  19, 1890.) 
Mabteb  and  BEavAsr—SsQuamKOK—Qcwaoii 

VOB  JnBT. 

1.  It  is  the  duty  of  employers  eagageA  in  ex- 
traction ores  from  the  bowels  of  the  earth  to  ex- 
orcise  reasonable  diligence  to  keep  their  mines 
secure  from  danger  to  their  employes,  and  misers 
engaging  in  such  service  assume  the  ordinary 
liws  ana  perils  inottfent  to  such  emplovmont. 

2.  Whea  tibe  precise  poBitioo,  whlcn  a  fallen 
Btnll  occupied  in  the  roof  of  a  mine  before  an 
accident,  could  not  be  shown  with  oortainty  so 
as  to  determine  whether  there  was  or  was  not 
Diligence  in  placing  the  same  in  tbe  root,  it 
was  proper  to  admit  evidence  showing  the  con- 
struction of  other  parts  of  the  roof  adjacent 
thereto  so  far  as  such  other  parts  could  bo  shown 
to  have  been  constructed  in  a  similar  maaner. 

3.  Questions  of  negligence  and  contributory 
negligence  are  generally  questions  of  fact  to  be 
determined  by  the  Jury  under  proper  iustruotioos 
from  UiB  court  npom  matters  of  law. 

4.  Where  a  person  not  skilled  In  timbering 
mines  was  employed  as  a  "trammer"  in  and  about 
a  mine  for  a  considerable  period  before  ho  was 
injured  by  tbe  falling  of  a  defective  roof,  held, 
^at  his  means  of  knowledge  concerning  the  coit- 
dition  of  the  roof  was  simply  a  matter  for  the 
consideration  of  the  jury  in  detauoining  the 
question  of  contributory  negligence. 

(SyUainu  by  Hie  Court.  > 

Appeal  from  district  court,  San  Jnau 
county. 

Charles  Schaad.  plaintiff  below,  brouKht 
this  action  against  the  Sampson  Mining 
&  Milling  Company  for  personal  injuries 
suffered  by  himself  while  at  work  for  de* 
fendunt  In  the  lower  level  of  Its  mine.  Tbe 
injuries  were  very  serious,  and  were  oc- 
casioned by  the  falling  of  the  roof  of  the 
mine,  thus  burying  plaintiff  under  the 
roofing  material  and  a  great  quantity  of 
rock  and  other  (16bria.  The  injuries  are 
alleged  In  the  complaint  to  have  happened 
without  any  fault  or  negligence  of  plain- 
tiff, and  to  have  been  caused  by  the  im- 
proper construction  and  unsafe  condition 
of  Bald  roof;  that  sncb  unsafe  condition 
was.  at  the  time  of  plalotlff's  injuries,  and 
long  prior  t^iereto,  known  to  defendant; 
and  that  said  Injuries  happened  in  conse- 
quence of  the  failure  of  defendant  to  pro< 
Tide  plaintiff  with  a  place  In  which  be 
could  do  hlB  work  with  reasonable  eafety. 
The  answer  admits  its  employment  of 
plaintiff,  as  set  forth  in  the  comtilaint,  and 
that  the  roof  of  the  mine  fell  upon  plain- 
tiff, but  denies  that  tbe  falling  of  the  roof 
was  caused  by  the  negllgeuce  of  defendant, 
denies  tbe  extent  of  plaintiff's  injuries  as 
alleged,  and  denies  tbe  other  allegations 
of  the  complaint.  Tbe  trial  resulted  in  a 
rerdlct  and  Judgment  for  plaintiff.  De- 
fendant brines  this  appeal.  The  only  as- 
signments of  error  insisted  on  are  to  the 
effect  tiiat  the  verdict  Is  against  the  law 
and  Is  not  sustained  by  tbe  evidence,  and 


that  thecourterred  In  admitting  improper 
evidence  on  behalf  of  plaintiff  against  tbe 
objection  of  defendant. 
H.  O.  MoDtafTue,  for  appellant. 

Elliott,  J.,  {after  stating  the  facts  as 
above.)  That  it  Is  the  duty  of  employers 
engaged  In  extracting  orte  from  tbe  bow- 
els of  tbe  earth  to  exercise  reasonable  dili- 
gence to  keep  tbeir  mines  secure  from  dan- 
ger to  their  employes,  and  that  miners  en- 
gaging in  such  service  assume  tbeordlnary 
risks  and  perils  Incident  to  such  employ- 
ment, arelefiral  propositions  which  were  ac- 
ceptecl  as  correct  in  the  court  below  as 
well  as  on  this  appeal.  Considerable  evi- 
dence was  given  at  the  trial  by  persons  of 
learning  and  experience  in  timbering 
mines,  showing  how  timbers  should  be 
placed  In  and  about  the  walls  and  roofs  ot- 
mines  in  order  that  the  same  might  be  rea- 
sonably pecure  from  danger.  This  evi- 
dence was  for  the  purpose  of  establishing, 
in  tbe  mluds  of  the  jury,  a  standard  by 
which  they  could  determine  whether  or 
not  the  defendant  company  had  dis- 
charged its  duty  to  its  employes  by  pro- 
viding them  with  a  reasonably  safe  place 
to  perform  their  service,  considering  the 
nature  of  their  employment.  Evidence 
was  also  admitted  tending  to  show  that 
the  timbers  in  defendant's  mine  were  not 
placed  In  proper  position  to  make  a  rea- 
sonably strong  and  secure  roof;  and,  in 
this  connection,  evidence  was  admitted 
against  the  objection  of  defendant  show- 
ing the  position  or  angle  at  which  the 
stalls  were  placed  in.  upon,  or  against  the 
walls  of  the  mine  adjacent  to  the  place  of 
the  accident,  as  welt  as  the  position  of  the 
particular  stult  which  gave  way. 

It  might  be  impossible  to  show  with 
certainty,  by  direct  evidenc?,  the  precise 
position  which  tbe  fallen  etull  occupied  be- 
fore the  accident,  so  as  to  determine 
whether  there  was  or  was  not  negligence 
in  placing  tbe  same  in  the  roof,  llence,  it 
was  propei'  to  admit  evidence  showing  the 
construction  of  other  parts  of  the  roof  ad- 
jacent thereto  aofaras  such  other  parts 
could  be  shown  to  have  been  constructed 
in  a  similar  manner.  From  such  data  a 
legitimate  inference  might  tie  drawn  as  to 
tbe  cause  of  the  roof  giving  way  us  It  did. 
It  was  not  error  to  admit  wuch  evidence. 

It  Is  Insisted  by  counsel  for  appellant 
that  the  evidence  is  not  sufficient  to  sus- 
tain a  finding  of  negligence  against  the 
defendant  company  ;  and  that,  even  if  the 
evidence  would  justify  sncb  finding,  it  also 
shows  plaintiff  to  have  been  guilty  of  con- 
tributory negligence,  inarimuch  as  he  bad 
been  employed  as  a  workman  In  and 
about  tbe  mine  at  different  times  for  a 
considerable  period  before  he  was  injured. 

The  plaintiff's  employment  was  to  haul 
ore  from  the  Interior  of  the  mine  to  the 
ore-house  by  means  of  a  vehicle  called  a 
"tram."  In  minlnK  parlance,  he  was. 
called  a  "trammer. "  He  was  not  a  skilled 
miner,  but  a  common  laborer.  He  dldnot 
profess  to  be  skilled  In  timbering  mines; 
nor  does  It  appear  that  his  duties  required 
that  he  should  be;  neither  does  it  appear 
that  he  bad  anything  to  do  with  con- 
structing the  roof  which  (ell,  or  any  part 
thereof.  Hlsmeans  of  knowledge  concem- 
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log  its  condition,  therefore,  was  simply  a 
matter  fur  the  consideration  ol  the  jury  In 
deternilnins  the  question  of  contributory 
neifllKence.  Wells  v.  Coe,  9  Colo.  167,  11 
Pac.  Rep.  50.  We  have  carefully  examined 
the  erldence.  It  Is  somewhat  confllctlns, 
and  it  may  t>e  admitted  tbat  the  Jury 
would  have  been  warranted  In  rendering 
a  dtftorent  verdict.  We  do  not.  however, 
perceive  any  clear  and  snbstantlal  reason 
which  would  Justify  an  appellate  court  in 
exempting  this  case  from  the  application 
of  the  rule  that  questions  of  negHeence 
and  contributory  negligence  are  generally 
questions  of  fact  to  be  determined  by  the 
Jury  under  proper  instructions  from  the 
coart  upon  matters  of  law.  Electric  Co. 
V.  Lubbers,  11  Culo.  508,  19  Pac.  Rep. 
479;  Lord  t.  Beflnlng  Co..  12  Colo.  893, 
21  Pac.  Rep.  148.  All  qneutlons  of  fact 
were  fairly  submitted  to  the  Jury  by  the 
charge  of  the  trial  judge.  No  objection 
whatever  is  urged  on  this  appeal  against 
the  instructions.  The  Judgment  of  the 
district  court  most  accordingly  be  af- 
firmed. 

Hatt,  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 


tit  Colo.  88) 


Sutton  v.  Dana. 


(Su^frane  Court  of  Colorado.  May  19,  1880.) 
CoKvnwiOK— Measitrb  or  Damaqbs— Salbs  bt 

IN80LVEST  DbbtoB. 

1.  The  general  rule  is  that  the  measare  ot 
damages  ia  actions  for  the  oonversion  of  per- 
sonalty is  the  value  of  the  property  at  the  time 
of  the  taking,  with  legal  fntereat  thereon  from 
the  date  of  the  taking  to  the  date  of  Tendering 
verdict 

S.  When  Instroetions  prayed  state  the  law 
appliqable  to  the  issaes  and  the  evidence  with 
substantial  aopuraoy,  they  should  be  given  lu 

substance. 

S.  Ordinarily,  an  extended  charge  to  the  Jury 
is  unnecessary;  but  when  the  question  to  be  de- 
tenained  by  uiem  is  complicated,  and  dependent 
upon  a  variety  of  circumstances  and  conditions,  it 
is  important  that  the  Jury  should  be  guided  in 
their  deliberations  by  the  learning  and  experi- 
ence of  the  presiding  judge. 

4.  The  fact  that  a  puly  at  the  time  of  mak- 
ing a  sale  Is  insolvent  or  unable  to  pay  all  Iiis 
dehts  does  not  deprive  htm  of  the  power  or  ren- 
der it  unlawful  for  him  to  make  such  sale.  A 
debtor  in  such  ooaditlou  may  lawfully  sell  and 
dispose  of  his  property,  provided  he  does  so  for 
a  fair  and  adequate  and  valuable  consfderation 

G lid  or  to  be  paid  by  the  purchaser,  and  from 
wful  motives,  or  without  fraudulent  intent  as 
respects  his  creditors.  His  motives  will  be  pre- 
sumed to  be  lawful,  and  bis  intent  not  fraudu- 
lent, until  the  contrary  is  shown.  Insolvency,  If 
It  exists,  fs  only  a  uircumstance  to  be  taken  Into 
vonsidoratlon  by  the  Jury  in  determining  the 
question  Of  frandnleut  Intent  lor  which  alone  the 
sale  may  be  set  aside.  Ofltself,  insolvency  consti- 
tutes no  obstacle  to  the  sale,  or  to  its  lawfulness 
or  validity,  if  fairly  and  honestly  made. 

5.  An  insolvent  debtor  may  lawfully  prefer 
some  of  his  creditors  to  othen,  and  pay  some  of 
them  In  fall,  leaving  others  piartialiy  or  wholly 
unpaid  so  far  as  he  shall  be  without  means  of 
payment  ^d  may  lawfully  sell  and  dispose  of  his 
property  for  a  fair,  adequate,  and  valuable  con- 
sideration, for  the  purpose  of  making  such  pay- 
ment or  payments.  The  law  permits  an  insolvent 
debtor  to  make  choice  of  the  creditors  he  will 
pay,  and  the  mode  or  means  by  which  he  will 
make  such  payment  ^d  something  beyond  such 
preference  or  paymmt  most  appear  before  the 


transaction  Is  to  be  considered  fraudulent  The 
inreference  of  creditors  by  a  failing  debtw  is  not 
necessarily  fraudulent 
iSyUaimt  by  the  Court) 

Appeal  from  district  conrt,  Doaglas 

county. 

The  appellant  waa  plaintiff  below,  and 
brought  his  action  against  defendant  lor. 
the  taking  and  conversion  of  a  stock  of 
merchandise,  of  which  plaintiff  claimed  to 
be  the  owner.  The  defendant  was  RheriS 
of  El  Paso  county,  and  Justified  the  taking 
under  Judgment  and  execution  against 
one  Conant.  the  orlgiuai  owner  ol  the 
property,  pleading  specially  tbat  the  sale 
thereof  to  plaintiff  was  fraudulent  and 
void  as  against  the  creditors  of  Conant. 
The  evidence  tended  to  show  that  Conant, 
being  in  the  mercantile  buslneas,  and  in 
failing  circumstances,  sold  the  stoclc  ol 
merchandise  in  controversy  to  the  plain- 
tiff, Sutton,  taking  Sutton's  notes  there- 
for, and  that  Conant  immediately  trans- 
ferred the  not«s  to  certain  of  his  creditors 
otiier  than  the  Judgment  creditors  repre- 
sented by  the  sheriff.  The  principal  con- 
troversy at  the  trial  was  whether  such 
sale  ot  the  goods  to  Sntton  Invested  tafm 
with  a  good  title  as  against  such  credit- 
ors. The  defendant  undertook  to  prove 
that  Conant  made  the  sale  with  intent  to 
hinder,  delay,  and  defraud  his  creditors, 
and  that  plaintiff  had  knowledge  of  such 
Intent;  and  also  that  the  sale  was  not  ac- 
companied by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession  of  the  goodssold.  Theplain- 
tin  gave  evidence  tending  to  show  that 
the  sale  was  made  in  good  faith  for  a  val- 
uable consideration,  and  with  intent  to 
apply  the  proceeds  thereof  towards  the 
payment  of  Conant's  indebtedness,  and 
not  for  any  unlawful  purpose.  The  ver- 
dict and  Judgment  were  1»  favor  of  defend- 
ant. The  assignments  of  error  relate  to 
the  giving  and  refusing  of  instructions, 
and  to  the  overrultngot  the  plaintiff's  mo- 
tion for  a  new  trial. 

L,  S.  Dixon,  for  appellant.  Wolcott 
&  Vatle,  for  appellee. 

Elliott,  J.,  {after  statin/c  tbe  facta  aa 
above.)  The  general  rule  is  tbat  the 
measureof  damages  In  actions  forthe  con- 
version of  i)ersonaIty  is  the  value  of  the 
property  at  the  time  of  the  taking,  with 
legal  interest  thereon  from  the  date  of  the 
taking  to  the  date  of  rendering  verdict. 
It  was  error  for  the  court  to  refuse  to  give 
an  instruction  to  this  effect,  as  requested 
by  plaintiff's  counsel.  The  error,  however, 
Is  not  material  upon  this  review,  unless 
it  be  found  that  other  error  was  commit- 
ted which  may  have  improperly  caused 
the  trial  to  result  in  favor  of  defendant. 
Refining  Co.  v.  Tabor,  IS  Colo.  fi»,  21  Pac. 
Bep.  92.5;  Oppenhelmer  v.  Railway  Co.,  9 
Colo.  321, 12  Pac.  Rep.  217.  The  chai^  oC 
the  court,  as  given,  other  than  the  mattw 
relating  to  the  measure  of  damages,  ap-. 
pears  to  be  unobjeetloaable.  The  princi- 
pal matter  complained  of  is  the  refusal  of 
the  court  to  charge  the  Jury  as  requested 
by  plaintiff's  counsel.  It  is  the  right  of  « 
party  to  pray  Instructions  in  writing  to 
be  given  to  the  Jury  at  the  proper  time; 
and  when  instructions  thus  prayed  state 
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the  law  applicable  to  the  Issaee  and  the 
evidence  with  substantial  accuracy,  they 
Bhoald  be  given  tnsubstance.  Thelnstrnc- 
tloDS  prayed  in  behalf  of  plaintiff  were 
nomeroaa  and  comprehenHlve.  Ttaey  were 
each  and  all  refased.  Ordinarily,  an  ex- 
tended chai^,  such  ae  was  requested  in 
this  case,  would  be  altosether  unneces- 
sary, and  perhaps  Injurious  to  the  ends  of 
Justice,  in  a  trial  by  jury.  But  the  ques- 
tion of  fraudulent  intent  in  actions  of  the 
kind  under  consideration  is  often  a  com- 
plicated one.  The  acts  which  a  failing 
debtor,  situated  aa  Conant  was,  may  or 
may  not  lawfully  do,  depend  upon  a  vari- 
ety of  circumstances  and  conditions.  The 
law  relating  to  such  transactions  is  famil- 
iar to  the  legal  profession,  and  may  be 
supposed  to  be  generally  understooti  by 
business  men  engaged  in  commercial  pur- 
salts.  Nevertheless,  a  Jnty  may  be  com- 
posed of  men  whose  minds  are  compnra- 
tiyely  uninformed  upon  thesubject.  Hence, 
It  Is  important.  In  such  cases,  that  the 
Jnry  shall  be  guided  in  their  deliberations 
by  the  learning  and  experience  of  the  pre- 
siding Judge. 

We  shall  not  undertake  to  review  all  of 
the  Instructions  prayed  In  behalf  ol  plain- 
tiff ;  a  few  will  suffice  for  the  parposes  of 
this  opinion.  Dnder  the  Issnee,  evidence, 
and  circumstances  developed  at  the  trial. 
U  Conant,  at  the  time  of  making  the  sale, 
was  Insolvent,  or  unable  to  pay  all  his 
debts,  that  fact  did  not  deprive  him  of  the 
power  or  render  it  unlawful  for  him  to 
make  such  sale.  A  debtor  in  such  condi- 
tion may  lawfully  sell  and  dispose  of,  his 
property,  provided  he  does  ao  for  a  fair 
and  adequate  and  valuable  consideration 
paid  or  to  be  paid  by  the  purchaser,  and 
from  lawful  motives,  or  without  fraud- 
ulent intent  as  respects  his  creditors.  His 
motives  will  be  presumed  to  be  lawful,  and 
his  intent  not  fraudulent,  until  the  con- 
trary Is  shown.  Insolvency,  if  it  exists,  is 
only  a  drctimstance  to  be  taken  Into  con- 
sideration by  the  Jury  in  determining  the 
question  of  fraudulent  Intent,  for  which 
alone  the  sale  may  be  set  aside.  Of  Itself, 
insolvency  constitutes  no  obstacle  to  the 
sale,  or  to  its  lawfulness  or  validity,  if 
fairly  and  honestly  made.  Ad  Instruction 
to  this  effect  was  requested  by  plaintiff. 
It  was  error  to  refuse  it.  So,  too,  It  was 
error  to  refuse  to  charge  the  Jury  in  sub- 
stance that  a  debtor,  situated  as  Conant 
was,  might  lawfully  prefer  some  of  his 
creditors  to  others,  and  pay  some  of  them 
in  foil,  leaving  others  partially  or  wholly 
unpaid  so  far  as  he  should  be  without 
means  of  payment,  and  might  lawfully  sell 
and  dispose  of  his  property  for  a  fair,  ade- 
quate, and  valuable  consideration  for  the 
purpose  of  making  such  payment  or  pay- 
ments; that  the  law  permits  an  insolvent 
debtor  to  make  cholcd  of  the  creditors  he 
will  pay,  and  the  mode  or  means  by  which 
he  wiU  make  such  payment,  and  that 
Bomethlng  beyond  such  preference  or  pay- 
ment most  appear  before  the  transaction 
Is  to  be  considered  fraudnlent.  The  pref- 
erence of  creditors  by  a  fulling  debtor  Is 
not  necessarily  fraudulent.  Campbell  v. 
Iron  Co.,  9  Colo.  60. 10  Pac.  Rep.  24S ;  Bank 
T.  Newton,  13  Colo.  256.  22  Pac.  Rep.  444. 

It  is  not  our  province  to  pass  upon  the 


weight  of  the  evidence  r^ating  to  the 
question  of  fraudulent  intent,  nor  do  we 
intimate  that  the  verdict  would  have  been 
different  if  the  refused  instructions  had 
been  given  as  prayed ;  neither  must  we  be 
understood  as  saying  that  the  trial  court 
should  havegiven  all  or  any  of  the  refused 
instructions  in  the  precise  form  and  man- 
ner as  requested,  but,  as  we  have  seen, 
since  some  of  them  correctly  stated  the 
law  applicable  to  the  issues  and  evidence, 
such  correct  Instructions,  orln  tlielr  stead, 
others  in  substance  like  them,  should 
have  been  given  to  the  Jury.  Boyce  v. 
Stage  Co.,  ^  Cal.  470.  What  we  have  al- 
ready said  will  undoubtedly  be  sufficient 
to  guide  the  court  below  on  a  retrial  of 
the  case  without  further  expression  of 
opinion  as  to  the  other  Instructions  re- 
fused. We  refrain  from  going  further  lest 
we  might  mislead  rather  than  aid  the  trial 
court  In  so  doing.  Instructions  should  be 
appropriate  to  the  evidence  as  introduced 
under  the  Issues  at  the  trial.  They  should 
be  such  as  will  properly  guide  the  jury  in 
their  deliberations  upon  the  pfirticular 
matters  brought  before  them  for  deter- 
mination ;  hence,  instructions  cannot  al- 
ways be  anticipated  with  safety,  even 
where  there  has  tieen  one  trial,  inasmuch 
as  the  evidence  may  be  different  on  the 
second  trial.  The  Judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded. 


(«  Km.  683) 
State  v.  Bknninoton. 
(Supreme  Ctmrt  ttf  Kansas.  Nor.  8, 1890.) 
CEimNAi.  Law— Ohax  Ihstbvctions. 
It  is  error  for  a  trial  Judge  to  give  a  por- 
tion of  his  iostructioQS  to  the  Jury  orally,  though 
thsy  are  taken  down  by  the  titenographer  at  the 
time,  and  afterwards  copied  and  delivered  to  the 
Jmy,  on  retiring,  with  the  other  Instructions. 
(Si/ZIa&us  by  Strang,  O.) 

.•ommiBsioners*  decision.  Appeal  from 
district  court,  Barber  county ;  C.  W.  El- 
lis. Judge. 

Cheater  I.  Long  and  E.  C.  Sample,  for  ap- 
pellant. L.  B.  Kellogg,  Atty.  Clen.,  and  if. 
A.  Cameron,  fortheState. 

Strang,  C.  This  Is  an  appeal  from  the 
judgment  of  the  district  court  of  Barber 
county.  The  appellant,  who  was  there 
charged  with  grand  larceny,  was  tried, 
convicted,  and  sentenced  to  three  years  in 
the  penitentiary.  He  appeals  to  this 
court,  and  says  the  court  below  commit- 
ted error  in  the  trial  of  his  case  by  giving 
a  portion  of  Its  instructions  to  the  Jury 
orally.  The  bill  of  exceptions  shows  that 
the  court  gave  some  of  its  instructions  to 
the  jury  In  writing,  and  some  of  them  oral- 
ly, which  latter  were  taken  down  at  the 
time  bythe  stenographer, and  afterwards 
copied  and  delivered  to  the  jury,  on  retir- 
ing, with  the  other  instructions.  Is  this 
method  of  instructing  a  Jury  a  compliance 
with  section  236,  Crlm.  Code,  par.  5304, 
(Oen.  St.  1889?)  We  tlilnk  not.  Para- 
graph 6S04,Bo  tarae  it  relates  to  this  ques- 
tion, reads  as  follows:  "The Judge  must 
charge  the  Jury  in  writing,  and  the  charge 
shall  be  filed  among  the  papers  In  the 
cause."  The  requirement  of  the  statute 
seems  to  be  imperative,  and  there  is  no 
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reaBon  why  It  ebuald  not  be  followed.  It 
Is  argued  by  the  attorney  general  that, 
soferas  thla  easels  cuocemed,  the  stat- 
'ate  was  snbstanttally  complied  with,  be- 
caaee  the  portions  o{  the  charge  which 
were  f^lren  to  the  jury  orally  were  taken 
down  by  the  stenoirrapher,  and  after- 
wards copied  and  delivered  to  the  Jury, 
with  the  other  InHtmctions,  before  they 
retired  to  consider  the  case.  The  bill  of 
exceptions  shows  that  the  portions  uf  the 
charge  given  orally,  and  afterwards  cop- 
ted  and  delivered  to  the  Jury,  were  copied 
and  delivered  to  the  jury  as  they  were 
about  to  retire.  What  purpose  had  the 
legislature  in  view  in  requiring  the  Judge 
to  charge  the  jury  in  writing?  We  thiolt 
the  legislature  required  the  charge  of  the 
trial  court  to  1>e  given  In  writing,  and  filed 
among  the  papers  In  the  case,  for  the  fol- 
lowing, among  perhaps  other,  reasons: 
FirBt.  To  preserve  the  instructions  for  use 
io  appeals  to  this  court,  sn  as  to  facilitate 
the  making  of  a  correct  and  satisfactory 
bill  of  exceptions.  Every  one  knows  how 
difflcult,  -if  not  Impossible,  it  is  lor  the 
judge  himself  to  remember  the  exact  lau- 
^raage  o'  his  charge  when,  some  time  after 
the  trial,  a  bill  of  exceptions  Is  sought  to 
be  made,  and  that  a  change  of  a  few 
words,  or  a  slight  change  in  the  phrase- 
ology, might  give  to  the  charge  a  different 
color  and  meaning,  and  thus  deprive  the 
accused  ol  his  right  to  have  the  exact 
charge  of  the  trial  court  reviewed  In  this 
court.  Second,  That  the  jury  may  have 
the  Instructions  of  th«  court,  which  are, 
so  far  as  they  areeoDcemed,  the  taw  of  the 
case,  with  them  In  the  jury-room  that 
they  may  refer  to  them,  and  thus  settle 
among  themselves  any  misapprehension 
of  the  language  of  the  court,  or  diOerence 
of  opinion,  or  want  of  recollection  as  to 
what  the  instructions  were.  Third.  That 
the  attorneys  trying  the  cause  may  have 
the  Instructions  In  that  form  so  that  they 
may,  with  greater  facility  and  accuracy, 
apply  the  law  to  the  facts  in  their  argu- 
ments to  the  jury.  That  this  latter  object 
was  considered  of  some  importance  by 
the  leglblature  Is  evidenced  by  the  fact  that 
in  paragraph  6295,Gen.St.l8S9,  that  body, 
in  regulating  the  order  of  trial,  provides 
that  the  court  shall  chai^  the  jury  before 
the  counsel  argue  the  case,  changing  the 
old  rule  In  that  regard.  This  change  of 
the  order  of  trial  from  the  old  rule,  under 
which  tho  Instructions  of  the  ct)urt  were 
given  to  the  Jury  after  counsel  had  argued 
the  case,  wan  not  without  a  purpose,  and 
the  object  was  to  aid  the  counsel  In  the 
presentation  ol  the  case  to  the  Jury.  Thus 
It  will  be  seen  that  the  legislature  consid- 
ered It  a  matter  of  Importance  that  the  in- 
structions should  not  only  be  given  in 
writing,  but  that  the  counsel  in  the  nase 
should  have  them  before  they  commenced 
to  argue  the  case.  We  think  the  attor- 
neys In  the  case  are  entitled  to  the  instrnc- 
t'ons,  In  the  form  iu  which  the  statute  re- 
qnires  them  to  be  given  to  the  jury,  before 
they  commence  their  argument  to  the  jury, 
and  we  think  this  right  is  a  substantial  one. 
It  follows,  therefore,  that  it  is  not  a  sub- 
stantial compliance  with  the  statute  to 
give  instructions  orally,  though  they  are 
at  the  time  taken  down  by  the  reporter, 


and  afterwards  copied  and  handed  to  the 
jury  with  the  rest  of  the  instructions  when 
they  retire  to  consider  the  case.  In  Ml»- 
souri,  the  court  held,  under  a  statute  that 
requires  the  InHtructlons  to  be  given  In 
writing,  that  it  is  error  to  Instruct  orally, 
even  though  the  defendant  consent  that 
they  shall  be  so  given.  Judge  Wagner,  in 
promulgating  the  opinion  of  the  court, 
uses  the  following  pointed  and  forcible 
language:  '*The  provisions  of  the  law  are 
express  and  positive.  They  were  enacted 
for  wise  and  bmefldal  purposes,  nnd  nei- 
ther courts  norpartiesareallowed  to  sub- 
stitute a  different  arrangement  in  their 
stead.  Establish  the  practice  pursued  in 
the  court  below,  and  it  will  happen  at  the 
end  of  a  wearisome  trial,  when  the  court 
and  bar  are  aniLious  to  terminate  their 
labors,  propositions  will  be  made  by  the 
respective  counsel  to  forego  the  work  of 
drafting  written  Instructions,  and  let  the 
court  deliver  an  oral  chai^.  The  Jury 
are  liable  to  misapprehend  the  language 
of  the  court;  a  full,  perfect,  and  satisfac- 
tory bill  of  excepttonsls unattainable;  and 
thus  a  man's  rights  are  invaded  and  frit- 
tered away  through  a  violation  of  a  law 
which  was  made  for  his  protection.  Pub- 
lic policy,  and  the  uniform  and  explicit 
.standard  which  should  always  prevail  in 
the  administration  of  criminal  justice,  de- 
mand that  the  statute  should  be  literally 
construed,  and  rigidly  adhered  to  and  en- 
forced. "  State  V.  Cooper,  45  Mo.  64.  The 
same  rule  prevails  In  California.  People 
V.  Ah  Fong,12Cal.a46;  People  v.  Woppner, 
U  Cal.  487:  People  v.  Demi  at,  8  Cal.  433. 
Also  In  Texas  and  Alabama.  Clark  v. 
State,  31  Tex.  574;  Edgar  v.  State,  43  Ala. 
S12.  Then  we  have  In  our  own  state  the 
cases  of  State  v.  Potter,  15  Kan.  802;  City 
of  Atchison  V.  Jansen,21  Kan.  u60;  and 
Rich  V.  Lappln,  43  Kan.  666,  23  Pac.  Rep. 
1038,  cited  by  counsel  for  defendant.  We 
do  not  consider  It  necessary  to  review  the 
other  errors  assigned.  It  Is  recommended 
that  the  judgment  of  the  district  court  be 
reversed,  and  cause  sent  back  for  a  new 
trial. 

Fkr  Curiam.  It  iu  so  ordered;  all  the 
Justices  concurring. 


(10  Moat.  l£l) 

Anderson  v.  Pbrkins  et  a/. 
{Supreme  Court  of  Montana.   Oct.  11, 1890:) 

Promissobt  Notes— Application  op  Partial  Pat- 
mknts — supficiexcy  of  evidence. 
1.  A  note  provided  for  the  payment  of  "in- 
terest at  the  rate  of  one  and  one  half  jjerceuL  per 
month  from  date  till  maturity;  and,  if  this  note 
is  not  paid  at  maturity,  we  will  pay  the  same 
rate  of  interest  upon  the  principal  sum  until  the 
same  is  fully  paid  and  satistiod. "  Held,  that 
these  words  did  not  require  that  payments  made 
after  maturity  should  be  applied  first  to  the  dis- 
charge of  the  principal,  and  then  to  the  interest, 
bat  tiiey  should  be  applied  first  to  the  Interest 
due. 

3.  The  complaint  alleged  that  two  payments 
on  a  note  were  made,  respectively  on  April  IS, 
IH-S.'i,  and  September  29,  m»6.  The  answer  de- 
nied that  the  first  payment  was  made  on  April 
18,  l&sri,  and  averred  that  it  was  made  on  Ain-il 
11,  1SS5,  and  denied  that  the  second  payment  was 
made  on  September  29,  1886,  but  averred  that  it 
was  made  September  8,  ICi^   Seld,  that  these 
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pleadings  bToncbt  the  question  of  (Mm  to  an  1b- 
sae,  and  no  reply  was  required. 

3.  One  of  Ehedefendants  testified  that  he*'Te' 
membered  the  clroumstances  of  the  payment  of 
t330  OS  stated  in  the  complaint  on  Apnl  13,  18$5.  " 
PUintifr  testified  that  "uie  memoranda  upon  the 
DOte,  '  Paid  AwU  IS.  18b6,  «260,  on  interest, '  was 
made  on  that  da^.  The  memonuida  of  September 
30,  1886,  was  made  on  tiiat  day,  and  Is  in  my  own 
hsndwritlner. "  This  was  all  the  evidence  on  the 
point.  The  payments  were  indorsed  on  the  note 
at  made  on  xhe  IStta  and  SMhreBpeotlvely.  Held, 
to  be  aufltoleDt  evidence  to  support  a  finding  of 
payment  on  those  dates. 

Appeal  from  district  court,  Gallatin 
county;  Fsank  G.  Henri,  Judge. 

M.  J.  Lidd^,  tor  appellants.  Armatrong 
A  Hartman,  for  lespundeat. 

Babwood,  J.  The  main  question 
bruoKbt  to  this  court  for  determlnattun 
by  this  appeal  relates  to  the  computation 
of  interest  and  the  application  ut  partial 
payments  on  a  certain  promissory  note 
made  and  delivered  by  appellants  to  re- 
spondent. In  the  following  terms:  "91,260. 
Boxeman,  M.  T.,  February  6. 1883.  On  or 
before  the  first  day  ut  August,  1883,  we,  or 
either  of  ns,  promise  to  pay  to  the  order 
of  David  Anderson  twelve  hundred  and  flf- 
ty  dollai-B,  for  value  received,  negotiable 
aod  payable  without  d^alcation  or  dis- 
count, with  interest  at  the  rate  of  one  and 
one-hall  per  cent,  per  month  from  date  till 
maturity;  and,  If  tbls  note  Is  not  paid  .at 
maturity,  we  will  pay  the  same  rate  of  In- 
terest  upon  said  priucipal  sum  until  the 
aom  is  fully  paid  and  satisfied.  Williau 
L.  Perkins.  Howard  Stone."  It  was 
admitted  by  plaintiff's  complaint,  and 
foQDd  by  the  trial  court,  that  payments 
had  been  made  on  said  note  as  follows: 
May8.1883.«250;  April  13, 1885,f2a0;  Sep- 
tember 29.  1886,  f«73.36.  The  appellants 
contend  that,  under  the  terms  of  said 
note,  if  the  same  was  not  paid  at  or  be- 
fore maturity,  they  had  a  right  after  ma- 
turity to  apply  their  payments  flrat  upon 
the  principal  sum,  and  then  upon  the  in* 
terest.  If  sach  payments  were  applied  In 
that  manner,  the  result  would  be  that  on 
the  SOtb  day  of  February.  1890,  prior  to 
the  commencement  ol  this  action,  the  de- 
fendants were  indebted  to  the  plaintiff  In 
the  sum  of  ¥875  only,  as  a  balance  of  inter- 
est and  principal  due  on  said  promissory 
note.  Said  sum  was  tendered  to  plaintiff 
on  that  date  In  fall  satisfaction  of  the  bal- 
ance doe  on  said  note,  according  to  thecon- 
etrDctlou  of  defendants.  The  plaintiff  ap- 
plied said  payments  first  upon  the  interest 
accrued  on  said  note  to  the  date  of  pay- 
ment, before  crediting  any  portion  of  the 
payments  to  the  principal  sum ;  and,  as  a 
result  of  Bucb  application,  the  plaintiff 
<jalmed,  and  the  trial  court  found,  that 
defendants  were  Indebted  to  the  plaintiff 
in  the  sum  of  91,S56.52  at  the  time  tbls  ac- 
tion was  commenced,  April  25, 1S90.  In 
the  absence  of  any  conditions  of  the  con- 
tract to  the  contrary.  It  Is  a  well-estab- 
Itehed  rule  of  law  that,  where  partial  pay^ 
meats  are  made  on  an  Interest-bearing  ob- 
ligation, the  payment  must  be  first  ap- 
plied to  the  liquidation  of  the  Interest  ac- 
cmed  to  the  date  of  such  payment,  and 
the  balance.  If  any,  applied  tipon  the  prin- 
cipal. "Tbe  rule  for  casting  Interest," 


«ays  Chancellor  Kent.  In  State  t.  Jaclt- 

son,  1  Johns.  Cb.  13,  **when  pnrtlal  pay- 
ments have  been  made,  Is  to  apply  the 
payment  In  the  first  place  to  thedtscbai^ 
of  the  Interest  then  due.  If  the  payment 
exceeds  the  lnten«t,  the  surplus  goes  to- 
wads  discharging  the  principal,  and  the 
subsequent  interest  Is  to  be  computed  on 
the  balance  of  principal  remaining  due;  If 
the  payment  be  less  than  the  Interest, 
the  surplus  of  Interest  must  not  be  taken 
to  augment  the  principal;  but  interest 
continues  on  the  former  principal  until  the 
period  when  the  payments,  taken  togeth- 
er, exceed  thelnterest  due,  and  the  surplus 
la  to  be  applied  towards  dltv-barglng  the 
principal,  and  Interest  Is  to  be  computed 
on  the  balance,  as  aforesaid."  This  rule 
Is  generally  adopted  by  modem  authority, 
and  in  some  states  of  the  Union  has  been 
confirmed  by  statute.  See  8  Rand.  Com. 
Paper,  §  1497;  Story  v.  Livingston.  18 
Pet.  859;  Backus  v.  Minor.  3  Cal.  231; 
Estate  of  Pen.  33  Cal.  692.  There  may  be 
exceptions  to  this  rule  Involved  by  apocial 
terms  ol  the  contract,  or  by  the  - parties 
adopting  a  different  method  In  their  trans- 
actions. Stoughton  T.  Lynch.  2  Johns. 
Ch.  20fl;  Backus  v.  Minor,  supra.  The  gen- 
eral rule,  as  to  the  application  of  partial 
payments  upon  interest-bearing  obliga- 
tiouB,  above  set  forth,  apparently  Is  not 
questioned  by  counsel  for  appellants,  but 
he  Insists  that  the  terms  of  the  note  in 
question  Indicate  that,  in  case  the  same 
was  not  paid  at  maturity,  the  defendants 
had  the  right  after  maturity  to  apply 
their  partial  payments  upon  the  principal 
first,  and  secondly  upon  the  Interest.  To 
sustain  this  theory  of  construction,  coun- 
sel refers  to  the  fact  that  Che  note  pro- 
vides for  "interest  ut  the  rate  of  one  and 
one-half  per  cent,  per  month  from  date  till 
maturity;  and,  If  this  note  Is  not  paid  at 
maturity,  we  will  pay  the  same  rate  of 
interest  upon  said  principal  sum  until  the 
same  is  fully  paid  and  SHtlstied."  The 
counsel  for  appellants  reasons  that  after 
maturity  the  interest  and  principal  be- 
come two  separate  and  distinct  debts ;  and 
the  debtor,  therefore,  had  the  rignt  to  re- 
quire that  his  payments  be  appropriated 
eccording  to  his  desire.  In  our  view  of 
this  promissory  note,  we  find  nothing,  in 
its  terms  to  justify  the  construction  con- 
tended for  by  appellants.  Its  terms  are  so 
plain  and  definite  that  they  become  their 
own  Interpreter.  As  to  interest,  the  mak- 
ers declare  the  rate  shall  be  IJi  per  cent.' 
per  month  from  date  until  maturity,  and 
the  same  rate  from  maturity,  until  pay- 
ment is  finuliy  made.  In  other  words,  the 
note  declares  that  the  principal  shall  bear 
the  given  rate  of  Interest  before  and  after 
maturity  from  date  until  payment.  We  find 
nothing  in  the  language  of  this  note  to  In- 
dicate that  the  maker  may,  by  reason  of 
its  terms  and  conditions,  require  that  par. 
tlal  payments  thereon  should  be  applied, 
either  In  one  manner  or  anotlier. 

It  Is  further  contended  by  appellants 
that  at  the  time  of  making  said  note  the 
parties  thereto  agreed  that,  in  case  the 
debt  evidenced  thereby  was  not  paid  at 
maturity,  the  maker  might  thereafter  ap- 
ply his  payments— JVrst,  upon  the  prin 
cipal;  and,  aecondiy,  upon  the  interest. 


Digilized  by 


Google 


94 


FAGIFIG  BEFOBTEB,  Vol.  25. 


(Mont. 


The  record  ahowB  that  defendants  intro- 
4uced  eWdeace  on  tbe  trial  In  support  of 
such  an  alleged  agreement,  and  the  plalnttft 
also  Introdaced  evidence  In  rebnttal  there- 
of. The  court  found  that  the  partial  pay- 
ments were  made  on  the  Interest  and  prin- 
cipal of  said  note,  and  allowed  said  par- 
tial payments  to  be  flrnt  devoted  to  the 
liquidation  ol  accrued  interest;  a>Dd  such 
finding  Is  aesigned  as  error.  We  lail  to 
discover  any  error  In  tbe  action  of  the 
court  on  this  point,  unless  It  be  In  allow- 
ing the  defendant  to  introduce  any  evi- 
dence as  to  such  an  allej^ed  agreement. 
The  law  will  not  permit  a  contemporane- 
ous parol  agreement  to  be  set  up  to  con- 
tradict or  vary  the  terms  of  an  agreement 
reduced  to  writing,  except  under  certain 
circnmstances,  not  involved  here.  Section 
628.  Code  CIt.  Froc.;  Fisher  v.  Briscoe, 
ante,  30.  It  may  be  further  observed  In 
this  connection  that  this  court  has  repeat- 
edly decided  that,  where  the  evidence  is 
conflicting,  the  finding  of  the  court,  or 
verdict  or  the  Jury,  will  not  be  disturbed, 
unless  some  other  grounds  are  shown 
therefor. 

The  further  and  last  assignment  of  error 
to  be  determined  relates  to  a  controversy 
as  to  the  date  ot  the  last  two  payments  on 
said  note.  Tbe  parties  agree  as  to  the 
date  of  the  first  payment.  The  plaintiff  al- 
leges the-last  two  payments  to  have  been 
made  respectively  on  the  13th  of  April, 
1885.  and  the  29th  day  of  September,  18S6. 
Tbe  defendants*  answer  says:  "Theyde^ 
ny  that  they  made  any  payment  on  said 
note  on  the  13th  ot  April,  1885,  but  they 
admit  and  aver  that  they  did  pay  the 
plaintiff  f250  o^  the  11th  day  ot  April, 
1885;"  and  further,  "  they  deny  that  they 
paid  plaintiff  the  sum  of  ¥673.36  on  said 
note  on  the  29th  of  September,  Mm,  but 
tbey  aver  and  admit  that  they  did  make 
the  plaintiff  a  payment  of  $673.36  on  the 
«th  of  September,  1886.*'  Counsel  for  ap- 
pellants cont3ndB  that,  inasmuch  as  tbe 
plaintiff  in  his  replication  made  no  refer- 
ence to  said  denials  and  admissions  as  to 
the  date  of  said  payments,  the  allegations 
of  the  answer  as  to  such  dates  are  to  be 
taken  as  admitted  to  be  trne.  We  find  in 
these  denials  of  one  date,  and  the  aver- 
ment of  another,  no  matter  which  de- 
mands a  further  denial  by  plaintiff.  In 
substance,  the  plaintiff  alleged  tbe  dates 
of  said  payments.  The  true  dates  of  pay- 
ment are  material  in  reierence  to  casting 
Interest.  In  substance,  the  defendants  de- 
nied that  the  dates  stated  by  plaintiff  were 
the  trne  dates  of  payment,  and  alleged.  In- 
cidentally to  such  denials,  dates  which  the 
defendants  claimed  were  the  true  dates  of 
payment.  By  these  allegations  and  deni- 
als an  Issue  was  formed,  which  could  not 
be  made  more  certain  by  the  plaintiff  de- 
nying tbe  dates  named  by  defendants,  or 
reasserting  tbe  dates  which  he  had  before 
alleged  as  tbe  trne  dates  of  payment.  Dp- 
on  this  issue,  evidence  was  necessary  to 
ascertain  the  correct  dates  of  said  pay- 
ments. Tbe  evidence,  as  disclosed  by  the 
record,  is  nieager  und  obscure  as  to  the 
disputed  dates  of  payment.  The  record 
shows  that  the  defendants  Introduced  no 
evidence  on  this  point,  except  thatW.  L. 
Perkins,  one  of  the  defendants,  testified 


that  he  remembered  "thedrcumstancefl  ot 
the  payment  of  $250  as  stated  In  tbe  com- 
plaint on  the  I3th  of  April,  1885. "  On  this 
point  Anderson,  the  plaintiff,  testifies  that 
"  tbe  memoranda  upon  tbe  note,  '  Paid 
April  13, 1885,  $250,  on  interest.'  wns  mode 
on  that  day.  The  memoranda  of  Septem- 
ber 29,  1886,  was  made  on  that  day,  and  is 
in  my  handwriting."  There  la  no  other 
evidence  on  that  point.  The  import  of  It 
all  seems  to  be  tn  favor  of  the  allegatiuna 
of  the  complaint,  and  there  Is  no  evidence 
to  the  contrary.  The  court  found  that 
tb«  allegations  of  the  complaint  ore  true, 
and,  being  supported  by  all  the  evidence 
Introduced  on  the  point  under  discussion, 
we  do  not  think  the  finding  as  to  the 
dates  of  payment  should  be  disturbed. 
Judgment  affirmed,  with  costs. 

BuKE.  C.  J.,  and  De  Witt,  J.,  concor. 


ao  Moat  IM) 

SuLiJTAN  ▼.  Crrr  of  Heijina. 
(Supreme  Court     Montana.  Oct  6,  1890.) 
Dbfhctitb  Btrest — Personal  iN/nRiEB — Pbac- 

TiCR— Nbw  Trial. 

1.  Tbe  city  of  Helena,  which  was  chartered 
by  tbe  territory  of  MontaDa,  passed  on  ordinance 
expressly  assuming  tor  itself  "the  care  and  re- 
sponsibility ot  streets,  avenaes,  and  alleys,  **  and 
thereafter  issued  a  permit  to  certain  private  per* 
sons  to  make  an  excavation  la  a  street,  by  the 
negligent  performance  whereof,  and  while  Mon- 
tana was  still  a  territory,  plaintiff  was  injured. 
Held,  that  the  city  was  liable  in  damages  there- 
for, since,  in  1862,  and  prior  to  the  passage  of 
such  ordioance,  tbe  principle  of  municipal  lia- 
bility in  such  oases  was  established  by  the  su- 
preme court  of  the  United  States  in  the  case  of  Ne- 
braslat  City  v  Campbell,  3  Black,  &9U,  which 
arose  in  the  territory  of  Nebraska  and  was  there- 
fore binding  upon  tbe  courts  of  tola  territory  at 
the  time  of  the  In]niT> 

a.  Under  Code  Civil  Proc.  Mont  |  298,  pro- 
viding that  "tbe  party  intending  to  move  for  a 
new  trial  must,  within  10  dsiys  after  the  verdict 
*  *  *  file  with  the  clerk,  and  serve  upon  the 
adverse  por^,  a  notice  of  his  intention,  designat- 
ing the  grounds  upon  wbich  the  motfon  will  be 
made, "  where  such  notice  has  been  filed  within 
10  days,  an  additional  notice  and  affidavit  speci- 
fying the  further  ground  of  newW-dlsoovered  ev- 
idence cannot  be  served  and  filed  after  the  expi- 
ration of  the  10  days. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  William  H.  Hdnt,  Judge. 

Robert  B.  Smith,  tor  appellant.  KintAey 
4t  Knowles,  for  respondent. 

Blake,  G.  J.  The  respondent  recovei*ed 
a  Judgment  for  damages  for  personal  in- 
juries which  he  sustnlned  by  reason  of  an 
excavation  In  a  street  within  the  city  of 
Helena.  The  motion  of  the  appellant  fur 
a  new  trial  was  overruled,  and  this  ac- 
tion of  tbe  court  below  must  be  examined. 

A  question  of  practice  will  be  conalderetl 
before  we  Inquire  Into  the  merits  of  the 
case.  The  appellant  filed.  May  21, 1S90,  a 
notice  ot  its  intention  to  move  for  a  new 
trial,  and  the  motion andstatement  there- 
for were  filed  June  80, 1890.  Another  no- 
tice w.as  served  June  25,  1890,  apon  the  ix?- 
spondent  stating  "that, In  addition  to  the 
causes  specified  In  the  notice  of  motion  fi>r 
a  new  trial  heretofore  given  In  this  cause, 
said  motion  wUl  also  be  based  upon 
the  affidavit  of  newly-discovered  evidence 
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In  aaid  cause,  and  which  wa»  and  Is  ma- 
terial to  the  IwBiie  In  aald  cause. "  Alters 
wardH  the  court  granted  the  motion  ot 
the  respondent  to  strike  from  the  state- 
ment the  last  notice  and  accompanyluK 
affidavits,  and  refused  to  consider  them. 
It  Is  shown  by  the  record  that  the  matter 
constituting  this  new  ground -was  not 
known  to  the  appellant  at  the  time  when 
the  original  motion  was  prepared.  There 
le  a  radical  diflerence  between  the  provls- 
Rlons  ot  the  criminal  practice  act  an4  the 
Code  of  Civil  Procedure,  which  govern  the 
subject.  The  application  for  a  now  trial 
in  criminal  causes,  upon  the  ground  of 
newly-discoverei)  evidence,  shall  be  made 
upon  motion,  and  written  notice  thereof 
"mnet  be  filed  wtthln  thirt;  days  after 
the  diacoTery  of  the  facts  upon  which  the 
party  rellee."  Comp  St.  dlv.  1,  p.  185. 
The  Code  of  CIyH  Procedure  provides  that 
"the  party  intending  to  move  fur  a  new 
trial  must,  within  ten  days  after  the  ver- 
dict of  the  jury,  ■  •  •  file  with  the 
clerk,  and  serve  upon  the  adverse  party, 
a  notice  ol  his  Inteutlon,  dpsignatlng  the 
gronnds  upon  which  the  motion  will  be 
made. "  Code  Ovll  Proc.  S  298.  The  ap- 
plication for  a  new  trial  In  civil  cases, 
for  the  cause  of  newly-discovered  evidence, 
must  be-  made  upon  affldavlts,  but  there 
to  no  provision  tor  the  filing  of  the  notice 
thereof  after  the  discovery  of  the  facts. 
The  statntea  uf  the  states  of  California 
and  New  York,  which  are  similar  t.o  the 
0>de  of  Civil  Procedure  of  this  state,  su- 
pra, have  been  construed,  by  their  courts, 
to  prohibit  the  extension  of  this  period  of 
time,  or  the  allowance  of  amendments  to 
the  motion  or  notice  after  its  expiration. 
Mining  Co.  v.  Boles,  24  Cal.  S54;  Elluasser 
Hunter,  %  Cal.  279;  Cooney  v.  Furlong, 
66  Gal.  630,  6  Pac.  Rep.  1188;  S.avalle  v. 
Skelly,90  N.T.  546.  These  authorities  con- 
form to  the  intention  of  the  legislature, 
and  require  ns  to  uphold  the  ruling  of  the 
court  below  In  this  respect. 

The  merits  of  the  controversy  depend 
upon  one  proposition.  It  Isconceded  that 
the  place  where  the  respondent  received 
his  Injuries  was  within  the  boundaries  of 
the  city  of  Helena,  which  has  been  legally 
Incorporated  under  the  statutes  of  the  ter- 
ritory of  Montana.  It  is  also  admitted 
that  there  is  no  law  which  expressly  makes 
municipal  corporations  of  this  character, 
responsible  in  damages  to  persons  who 
may  be  injured  by  detects  In  their  streets. 
The  legislative  assembly  has  conferred  up- 
on the  city  council  of  Helena  the  author- 
ity "to  make  all  ordinances  which  shall 
be  necessary  and  proper  for  carrying  into 
execution  powers  specified  "in  the  charter. 
Page33.  Thecity council  Is  empowered  by 
the  legislatiure  **  to  lay  out,  open,  change, 
widen,  or  extend  streets,  lanes,  alleys, 
sewers,  parks,  squares,  or  other  public 
groonds,  and  to  grade,  pave,  Improve,  re- 
pair, or  discontinue  the  same,  or  any  part 
thereof;  to  establish  and  open  drains, 
canals,  or  sewers,  or  islter,  widen,  or 
straighten  water-courses;  to  make,  alter, 
widen,  or  otherwise  keep  in  repair,  va- 
cate, or  discontinue,  sidewalks  or  cross- 
walks; to  prevent  the  Incumbering  of 
streets,  sidewalks,  cross- wiUks,  and  alleys, 
with  carriages,  carts,   wagons,  sldgtaa. 


sleds,  lumber,  fire-wood,  or  other  obsta- 
cles or  materials;  to  prevent.horse-raclng, 
or  Immoderate  riding  or  driving.  In  the 
streets  or  public  places  of  the  city ;  to  pre- 
vent  the  ridlue  or  driving  of  animals  or 
the  drawing  of  vehicles  of  any  kind  on  the 
siUewulks,  or  the  doing  of  any  damage  to 
such  sidewalk ;  to  reqnire  the  owners  or 
occupants  ot  lots  or  buildings  to  remove 
snow,  dirt,  rubbish,  or  other  obstruction 
or  material  from  the  sidewalks  adjacent 
thereto;  and, in  default  thereof. to  author- 
ize the  removal  thereof,  at  the  expense  of 
such  owneroroccupant."  Amendment  ap- 
proved March  12,  ISSTi,  p.  180,  §  9.  The  fol- 
io wiug  ordinances  wereln  forceat  the  time 
when  the  respondent  received  the  Injuries 
which  aredescribed  In  the  pleadlnp^.  "Sec- 
tion 1.  That  said  city  ot  Helena  hereby  as- 
sumes for  itself  the  care  and  responsibility 
ot  streets,  avenues,  and  alleys  only  of  that 
portion  within  the  corporate  limits  which 
was  originally  entered  by  the  probate 
judge  of  Lewis  and  Clarke  county,  Mon- 
tana, as  trustee  for  the  occupants,  as 
the  Helena  towu-slte,  and  exclusive  of  all 

fiortlons  thereof  deeded  by  sadd  probate 
□dge  In  block  to  private  claimants,  and 
by  them  platterl  as  additions  to  Helena. " 
Ordlniance  No.  21.  "Sec.  6.  No  person  or 
corporation  shall  dig  or  excavate  within, 
through,  or  under,  any  street,  alley,  gut- 
ter, curb,  sidewalk,  or  public  place,  in  this 
city,  tor  any  purpose,  without  first  ob- 
taining a  permit  from  the  committee  on 
building  permits.  The  applicant  for  such 
permit  shall  state  the  exact  location,  di- 
mensions, and  purposes  of  such  digging 
or  excavation.  Thecommltteeshall  there- 
upon inspect  the  locality,  and,  If  they  deem 
proper.  Issue  a  permit  authorizing  such 
digging  or  excavation  to  be  done  In  such 
successive  portions,  within  such  limits  ot 
time,  and  with  sncta  safegaards,  as  they 
may  designate,  with  a  due  r^ard  to  the 
public  convenience  and  the  public  safety. " 
Ordinance  No.  46.  The  tenth  and  eleventh 
sections  of  said  ordinance  No.  46  are  as 
follows:  "Sec.  10.  Permits,  provided  for 
in  thlsordinance,shall  only  be  Issued  upon 
the  application  of  the  ownerorauthorlzed 
agents  of  the  owners  of  the  property,  to- 
be  built  npon,  or  on  account  of  which  the 
digging  or  excavation  Is  to  be  made.  Ev- 
ery application  shall  contain  an  agreement 
to  save  the  city  harmless  from  all  costs 
and  damages  which  may  accrue  by  reason 
of  such  use,  occupation,  digging,  or  exca- 
vation, as  the  case  may  be.  Sec.  11.  No 
person  shall  by  his  own  hand,  or  by  an- 
other undef  his  direction,  dig  up,  remove, 
or  loosen,  take  or  carry  away,  any  stone, 
plank,  brick,  lumber,  block,  earth,  sand, 
gravel,  or  any  other  material  composing 
any  street,  avenue,  alley,  sidewalk,  cross- 
ing, or  public  ground,  whether  the  saihe 
be  free  and  loosened,  or  not,  without  ob- 
taining a  permit  from  the  committee  on' 
bonding  permits.  **  It  appears  that  the  or- 
dinances of  the  city  of  Helena  have  been 
complied  with,  and  that  the  party  who 
caused  the  excavation  complained  of  to 
be  made,  obtained  from  the  committee  on 
building  permits  the  authority  to  do  the 
work.  Itiscontendedon  behalf  of  the  appel- 
lant that  there  is  no  law  which  allows  the 
respondent  to  maintain  this  action.  Th* 
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authorities  relating  to  the  matter  are  nu- 
merous and  conflicting,  and  cannot  becrit- 
Ically  examined  and  compared  in  tliis  opin- 
ion. Tilts  question  has  not  been  passed 
upon  by  the  supreme  court  ol  the  territory 
or  state,  and  we  are  called  upon  to  lay 
down  the  rule  which  shall  contrul  aimllar 
cfontroversies  In  the  absence  of  leiB^slative 
enactment.  We  will  state,  In  a  general 
way,  the  views  ot  the  courts  In  order  that 
the  points  of  difference  may  be  understood. 
In  Barnes  v.  District  ot  Columbia,  91  U.  S. 
540,  Mr.  Justice  Hunt,  tor  the  court,  refers 
to  certain  cases,  which  hold  that  a  munici- 
pal corporation  Is  not  liable  to  an  Indi- 
vidual tor  an  Injury  resulting  from  negU- 
gence  In  the  construction  of  a  work  which 
it  had  authoilzed,  aud  says :  "  The  author- 
ities establishing  the  contrary  doctrine, 
that  a  city  Is  responsible  for  Its  mere  neg- 
ligence, are  so  numerous  and  so  well  con- 
sidered that  the  law  must  be  deemed  to 
be  settled  in  accordance  with  them."  This 
declaration  is  followed  by  a  citation  of 
the  English  and  American  cases,  which  in- 
clude the  decisions  of  the  highest  courts  of 
the  states  ot  Alabama,  Connecticut,  Illi- 
nois, Maryland,  New  York,  North  Caro- 
lina, Ohio,  Peansylvania,  Yirgiuia,  and 
Wisconsin.  Since  the  publication  of  the 
opinion  in  Barnes  t.  District  of  Columbia, 
anpra,  the  appellate  courts  of  other  Htates 
have  announced  the  same  doctrine.  There 
is,  however,  authority  of  eminent  respecta- 
bility in  support  ottheoppositevlew.  Hill 
V.  Boston,  122  Mass.  344;  Detroit  r.Black- 
eby,  21  Mich.  84;  Arkadelphla  v.  Wind- 
ham, 49  Ark.  139,  4  S.  W.Bep.  450;  Fray  v. 
Jersey  City,  82  N.  J.  Law.  3U4;  Arnold  v. 
City  of  San  3oa6,  81  Gal.  618,  22  Pac.  Bep. 
877:  Young  v.  Charleston.  20  B.  C.  lie. 
These  cases  contain  reviews  of  great 
ability,  and  research  of  authorities,  and 
maintain  that  the  appellant  is  not  liable 
in  the  case  at  bar. 

We  have  already  intimated  that  we  do 
not  intend  to  enter  upon  the  diflicult  task 
of  pursuing  an  independent  investigation, 
and  ascertaining  the  true  principle  of  law, 
and  determining  the  effect  uf  statutes  up- 
on decisions.  Our  opinion  Is  controlled 
by  an  Important  consideration  of  another 
nature.  At  the  December  term,  1862.  and 
prior  to  the  organization  of  the  territory 
of  Montana,  tlie  i«upreme  court  of  the 
United  States,  in  Nebraska  City  v.  Camp- 
bell, 2  Black,  590,  beard  a  case  which  arose 
in  the  territory  of  Nebraska.  Mr.  Justice 
Xelsox  in  the  opinion  said:  "The  law  Is 
well  settled  In  respect  to  public  municipal 
corporations,  upon  which  tti»duty  is  im- 
posed to  construct  and  repair,  or  to  keep 
In  repair,  streetH  or  bridges,  and  upon 
which  is  also  conferred  the  means  of  ao 
compllshlng  such  duty,  thattheyareliable 
for  any  special  damage  arising  out  of  neg- 
lect in  keeping  the  same  in  proper  condi- 
tion. The  principle  was  fully  considered, 
at  the  last  term.  In  the  case  of  Weightman 
T.  Corporation  ot  Washington,  where  all 
the  authorities  will  be  found  collected  and 
examined.  1  Black,  39,  51-53. "  It  is  also 
stated  In  the  opinion  that  "the  suit  was 
brought  in  the  court  below  by  Campbell 
against  the  city,  to  recover  damages  for 
injuries  received  by  reason  of  a  defective 
bridge  in  one  of  the  streets  in  the  city." 


The  case  of  Nebraska  City  v.  Campbell, 
supra,  was  approved  in  Barnes  v.  District 
of  Columbia,  supra,  at  the  October  term, 
1875.  This  was  an  action  for  damages  to 
the  person  "In  consequence  of  the  detect- 
Ive  condition  of  oneot  the  streets  of  the 
city  of  Washington."  In  District  of  Colum- 
bia V.  Woodbury,  1S6  U.  H.  4-^,  10  Sup.  Ct. 
Bep.  900,  the  plalntltf  sustained  personal 
injuries  by  falling  into  a  hole  white  he  was 
passing  on  the  sidewalk  of  a  otreet,  in  - 
the  city  of  Washington.  In  the  opinion 
of  Ihe  court,  Mr.  Justice  Hablan  says: 
"Without  further  discussion,  we  adjudge, 
upon  the  authority  of  Barnes  v.Dlstrict  of 
Columbia,  that  the  District  lb  llabU  for 
such  negligence  upon  the  part  of  Its  offi- 
cers, as  Is  charged  in  the  plaintiff's  decla- 
ration. That  case  was  determined  In  1875, 
and  has  never  been  questioned  by  any 
subsequent  decision  in  this  court.  Un  the 
contrary,  its  authority  was  recognized  lo 
Railroad  Co.  v.  District  of  Columbia.  UI2 
n.  S.7,10  Sup.  Ct.  Rep.l».and  In  Brown  v. 
District  of  Columbia,  127  U.  8.  579,  586,  8 
Sup.  Ct.  Rep.  1314,  and  the  principles  an- 
nounced In  It  were  applied  in  District  ot 
Columbia  v.  McElIIgott,  117  U.  S.  621,6 
Sup.  Ct.  Rep.  884.  If  the  rule  announced  In 
the  Barnes  Case  Is  ootsatisfactory  to  con- 
gress, it  can  be  abrogated  by  statute." 
The  city  ot  Helena  was  Incorporated  by 
an  act  of  the  l^slative  assembly  of  the 
territory  of  Montana,  which  was  approved 
February  22,  1881.  The  respondent  was 
injured  August  29,  1888,  and  tiled,  Decem- 
ber 22, 1888,  his  complaint  in  this  action. 
Daring  these  times,  the  decisions  ot  Ne- 
braska City  V.  Campbell,  supra,  and 
Barnes  v.  District  of  (Columbia,  supra, 
were  binding  upon  the  courts  of  the  terri- 
tory. With  full  knowledge  of  the  legal 
consequences  of  the  proceedings.  It  was 
duly  ordained  that  "said  city  of  Helena 
hereby  assumes  for  itself  the  care  and  re- 
sponsibility ot  streets,  avenues,  and  al- 
leys. "  The  liability,  which  had  been  ac- 
curately defined,  baa  not  been  restricted 
by  the  legislative  department,  and  we  can 
presume  that  the  rule  stateid  by  the  su- 
preme court  of  the  United  States  was  sat- 
isfactory. We  think  It  Is  our  duty,  under 
these  conditions,  to  adhere  to  the  doctrine 
which  has  been  recognized  upwards  of  25 
years  within  the  ctmfinesuf  Montana,  and 
seems  to  be  upheld  by  the  weight  ol  mod- 
ern authority.  Judge  Dillon,  in  the  last 
edition  of  hie  valuable  treatise  on  Monid- 
pal  Corporations,  states  these  deductions: 
"In  reference  to  this  subject,  it  may  be 
remarked  that  there  is  undoubtedly  some 
difficulty  in  defining  the  logical  ground  on 
which  to  base  the  doctrine  of  the  implied 
liability  of  municipal  corpuratlonB  proper 
for  defective  streets,  when  such  liability  is 
denied  as  respects  counties,  and  towns, 
without  special  charters.  There  is  also 
some  apparent.  If  not  real,  difUcnlty  in 
holding  that  such  a  liability  exists  on  the 
part  uf  municipal  corporations  in  refer- 
ence to  streets,  without  extending  It  to 
other  duties  which  are  everywhere  con- 
ceded not  to  give  aprivateaction  tor  tb^r 
neglect.  The  courts  which  bold  the  doc- 
trine in  question  also  differ  as  to  the  rea- 
80US  on  which  it  rests.  Notwithstanding 
this,  it  will  be  found,  we  think,  upon  a 


Digilized  by 


Google 


Mont.) 


IN  BE  HoCUTCHl£OSr. 


97 


careful  examination  of  the  cases  referred 
tu  tu  the  preceding  sectlonH,  that  they  do 
CHtabliab  the  rule  therein  laid  down  as 
re«pectH  mnntcipal  conioratlons  proper, 
and  that  Mr.  Juatice  Hont  la  qnlte  tight 
In  saying  that,  whatever  may  be  the  true 
reason  for  the  rnlo, '  tlie  law  in  this  coun- 
try must  be  deemed  to  be  settled  In  ac- 
cordance with  them.'  It  will  alHo  be 
found,  we  are  qolte  sure, that  the  doctrine 
of  sach  a  liability  on  the  part  of  maniclpal 
corporations,  organised  aoder  special 
charters,  or  under  general  tocorporatioa 
acts,  exifta  In  the  states  very  generally, 
aud  is  not  confined  to  the  statu  of  New 
York  and  IIIIdoIs.  The  doctrine  works 
well,  aod  is  Just,  since  no  stimulus  to  the 
performance  of  duty  Is  mpreeffectual  than 
the  wholesome  fearot  the  verdict  o(  a  Jury 
for  damages."  Volume  2.  (4tb  Ed.)  jf 
1023.  See.  also,  Cooley,  Torts.  626;  Blsh. 
Kon-ConC.  Law,  §S  750,  7S7;  Shear.  &  B. 
Neg.  (4tb  £d.)  5  m.  The  Judgment  is  at- 
flrmed,  with  costs. 

Habwood  and  Dr  Witt,  JJ.,  concur. 


aO  Moot.  ai6) 

la  re  McCutcheon. 
{Supreme  Court  cf  Montana.   Oct  1,  1890.) 
HiBBAi  CiOBPDS  —  HsiBnra  axd  Dbtbrmination. 

Comp.  St  Mont.  dir.  6,  f  1183,  proTidea,  rela- 
tive to  procedure  onhabecw  corpus,  that  **lt  shall 
be  the  duty  of  such  Judge,  if  thotimeduriogwhich 
such  patty  may  be  legally  detalood  in  custody 
has  not  expired,  to  remand  such  party,  it  it  shall 
appear  that  be  is  detained  in  custody  by  virtue 
of  the  final  lodgment  or  decree  of  any  competent 
oomrt  of  criminal  jurisdiction,  or  npon  any  pro- 
cess issued  upon  such  Judgment  or  decree,  or  in 
oases  of  contemi  t  of  court. "  Held  that,  where 
it  appears  by  the  return  to  the  writ  that  the  pe- 
titioner is  in  custody  by  virtue  of  a  final  judgment 
of  a  court  having  jurisdiction  of  the  charge  and 
the  person,  the  proceedings  at  the  trial  waereby 
such  final  Judgment  was  reached  cannot  be  re- 
viewed. 

Habeas  corpus. 

B.  O.  MclDtire,  for  petitioner.  H,  J. 
Haskell,  Atty.  Gen..  lor  resistant. 

Habwood.  J.  The  petitioner.  In  his  appU- 
catiou  for  a  writ  o(  habeas  corpus,  de- 
clares that  be  is  unlawfally  confined  and 
restrained  of  his  liberty  by  Joseph  Hamil- 
ton, sheriff  of  the  county  ol  Cascade.  The 
Illegality  of  the  confinement  Is  alleged  to 
consist  in  the  facts  "that  the  warrant  of 
commitment  upon  which  the  petitioner  Is 
restrained  is  based  upon  a  pretended  Judg- 
ment, which  is  void  upon  its  (ace,  the  same 
having  been  rendered  by  one  W.  H.  Bace, 
behaving  at  the  time  no  Jurisdiction  to 
render  the  same,  as  appears  from  a  tran- 
script of  the  proceedings  bad  In  that  be- 
half, a  copy  of  which  is  hereto  attached, 
marked  Exhibit  A,  and  made  apart  of  this 
petition."  An  order  for  a  writ  of  babims 
corpus  was  accordingly  granted.  The  re- 
turn, as  made  by  Joseph  Hamilton, sheriff 
of  8fiidcounty,contalna  a  lai*ge  amount  of 
matter  which  Is  not  properly  placed  in 
such  return,  and  which  we  must  treat  as 
surplusage.  The  return  contains  what 
purports  to  be  a  narrati  ve  of  all  the  inci- 
dents of  the  Institution  of  a  criminal  pron- 
ccotlon  on  the  charge  ol  "malicious  mls- 
T.257.no.2— 7  . 


chief  to  property, "under  section  217,Crlm. 
Laws,  from  the  making  oi  the  complaint 
before  a  Justice  of  the  peafre  to  the  final  de- 
termination thereof  by  the  justice  assess- 
ing a  floe  of  920  and«osts  against  tlte  .ac- 
cused, and  the  Issuance  of  execution  to 
carry  the  Judgment  Into  effect.  The  re- 
turn even  goes  so  far  as  to  state  what  the 
justice  said  to  the  prisoner  on  his  arraign- 
ment, and  the  reply  of  the  prisoner  there- 
to. To  this  irrelevant  matter,  the  peti- 
tionerhas  made  an  answer.  This  practice 
is  clearly  improper  In  a  case  like  this.  Our 
statute  provides,  (section  117S,  Comp.  St. :) 
"The  partyupon  whom  such  wrtt  shall  be 
duly  served  shall  state  in  his  rel:urn  plain- 
ly and  unequivocally — First.  Whether  or 
not  he  has  the  party  In  his  custody,  or  un- 
der bis  power  or  restraint.  Second.  If  be 
has  the  party  in  bla  custody  or  power,  or 
under  hts  restraint,  be  shall  also  state  the 
authority  and  cause  of  such  Imprisonment 
or  restraint, .  setting  forth  the  same  at 
large.  Third.  If  the  party  be  detained  by 
virtue  of  any  writ,  warrant,  or  any  other 
written  authority,  a  copy  thereof  sbajl  ,be 
annexed  to  the  return,  and  the  original 
shall  be  produced,  and  exhibited  to  the 
Judge  on  the  heaving  of  such  return. 
Fourth.  It  is  provided  what  the  return 
shall  show  In  case  the  party  alleged  to  be 
unlawfully  detained  was  In  the  custody  of 
the  party  served  with  the  writ  at  or  be- 
fore the  date  thereof,  but  such  custody  or 
restraint  has  since  been  transferred  to  an- 
other. Fifth.  It  is  provided  that  the  re- 
turn shall  be  signed,  and  In  some  cases 
verified  by  oath  or  affirmation.  Among 
the  other  matters  set  forth  by  the  sheriff 
as  "the  authority  and  cause  of  such  Im- 
prisonment or  restraint"  is  contained, 
very  properly,  a  copy  of  the  writ  of  com- 
mitment. In  the  following  terras:  "State 
of  Montana,  County  of  Cascade— ss. .  lu 
the  Justice  Court,  before  W.  H.  Race,  Jt^^ 
ttce  ol  the  Peace.  The  Sta  te  of  Montotia, 
Plalntltr,  vs.  I.  D.  McCntcheon,  DelendaMt 
The  state  of  Montana  to  the  eherlff  or 
any  constable  of  said  county :  Whereas,!. 
D.  McCutcheon  has  this  day  been  duly  con- 
victed in  said  court  of  the  crime  of  tearing 
down  and  destroying  a  building,  com- 
mitted In  onr  said  county  on  or  about  the 
26tb  day  of  August,  1800;  and  whereas,  up- 
on such  conviction  It  was  considered  and 
adjudged  that  for  said  offense  the  said  1. 
D.  McCutcheon  be  fined  In  the  sum  of 
twenty  dollars:  These  are  therefore  to 
command  you,  the  said  sheriff,  to  take 
and  receive  the  said  I.  D.  McCutcheon  Into 
your  custody, and  imprison  falm  In  the  Jail 
of  our  said  county  until  such  fine  be  fully 
paid.  Witness  my  hand,  the  15th  day  of 
September,  18»0.  W.  H.  Race,  Justice  of 
the  Peace. "  The  return  furthersays  "  that 
he  (the  said  sheriff)  now  detains  the  said 
petitioner  In  his  custody  under  and  by  virr 
tue  of  the  authority  conferred  upon  him 
by  said  mittimus. " 

We  will  now  pass  directly  to  the  consid' 
eratlon  of  theground  upon  which  the  peti- 
tioner claims  that  he  should  be  discharged 
from  custody.  That  ground  is,  in  brief, 
the  fact  that  the  docket  entries  of  the  jus- 
tice ol  the  peace,  in  respect  to  said  trial, 
do  not  show  that  the  prisoner  waived 
the  right  of  trial  by  Jury  before  the  Justice 
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proceeded  to  thetiialof  tbecbai^aKAlnst 
the  prisoner ;  that  the  Justice's  docket  is 
BllcDt  on  that  point,  and  therefore  the 
petitioner  demands  his  release  under  this 
writ.  At  the  threshold  of  this  considera- 
tion we  are  confronted  by  the  provisions 
of  spetlon  1182,  div.  6,  Comp.  St..  as  fol- 
lows: "Itshall  bR  the  doty  of  such  JudKe, 
if  the  time  during  which  such  party  may 
be  legally  detained  in  custody  has  not  ex- 
pired,  to  remand  such  party,  if  it  shall  ap- 
pear that  he  is  detained  In  custody  by 
virtue  ottheflnal  judgnieutordecreeof  any 
pocipetont  court  of  criminal  Jurisdiction, 
or  upon  any  process  issued  upon  such 
jadgment  or  decree,  or  in  cases  of  eon- 
tempt  (rf  court."  What  then  are  we  di- 
rected by  statute  to  consider  in  this  case? 
We  are  to  consider  whether  It  appears  by 
the  proper  return  that  the  prisoner  is  de- 
tained iu  custody  by  virtue  of  the  final 
Judgment  of  a  courtot  competent  criminal 
jurisdiction,  or  upon  any  process  issued 
upon  such  Judgment.  If  we  find  such  to  be 
the  case,  we  are  commanded  by  statute 
to  remand  the  prisoner.  The  Justice 
court,  without  doubt,  bas  Jurisdiction  of 
tbe  misdemeanor  of  which  the  petitioner 
was  convicted,  as  appears  by  the  return, 
(section  6,Crim.Prnc.  Act,  and  section  317, 
Crlm.  Laws,  Comp.  St..)  namely,  tbe  ma- 
licious destruction  or  injury  of  a  building, 
the  property  of  another.  The  Justice  court 
to  clothed  with  power  or  Jurisdiction  to 
try  and  determine  a  criminal  charge  of 
that  character;  and  in  this  case  the  return 
shows  that  the  Justice  of  the  peace  had  ju- 
risdlctlun  of  the  person  and  the  place.  In 
this  case  we  have,  then,  before  us,  by  the 
return  of  the  officer  upon  wbom  the  writ  of 
h&beaa  corpus  was  serred,  a  showing  of 
a  final  process  issued  by  virtue  of  the  final 

judgment  ot  a  competentcourt  of  crimtnal 
urisdiction;  on  the  other  hand,  the  peti- 
tloner  cUleges  that  his  imprisonment  is  il- 
legal,'because  the  justice  had  no  Jurisdic- 
tion to  render  the  Judgment  under  which 
the  commitment  was  Issued,  as  appears 
from  the  transcript  of  the  proceedings  had 
In  the  case,  a  copy  ot  which  transcript  peti- 
tioner alleges  he  has  attached  to  his  peti- 
tion. Upon  this  shoiy^lng,  we  are  asked 
by  tbe  petitioner  to  review  the  proceed- ' 
Ings  of  the  Justice  ot  the  peace  in  this  mat- 
ter to  find  whRther  or  not  his  docket  shows 
that  all  the  rights  and  privileges  which 
the  law  guaranties  to  the  prisoner  were 
vouchsafed  to  him  on  the  trial.  The  peti- 
tioner insists  that  the  docketentrlesof  the 
justice,  in  tbe  case  wherein  he  was  con- 
victed, do  Dot  show,  as  they  should  by 
the  rpqulrementol  the  statute,  (section  488. 
Crlm.Prac.  Act.)  that  the  prisoner  waived 
thf!  right  to  a  jury  trial  before  the  Justice 
proceeded  to  try  the  case,  and  for  this 
cause  he  contends  that  he  should  be  dis- 
charged. Are  we  to  review  and  determine 
the  legality  of  the  proceedings  had  before 
the  Justice  upon  a  return  under  the  writ  of 
habeas  corpus?  If  so,  then  that  writ  In 
this  case  w^ould  also  perform  the  office  of 
the  writ  of  certtoraji,  and  bring  up  the 
proceedings  had  before  the  Justice  for  re- 
view; moreover,  in  the  face  of  the  statute 
quoted  supra,  which  commands  us  to  re- 
mand the  prisoner  if  we  find  by  the  return 
that  be  is  beld  under  a  process  issued  up- 


on a  final  Judgment  of  a  competent  court 
of  criminal  Jurisdiction,  we  would  be  go- 
ing back  of  that  process,  and  reviewing 
the  record  of  the  incidents  of  the  trial, 
which  is  not  properly  before  us.  This  po- 
sition is  clearly  against  the  provisions  of 
the  statutes  and  the  authorities.  We  have 
carefully  read  all  the  authorities  cited  by 
petitioner's  counsel,  as  well  as  others, and 
we  find  that  in  all  the  cases  cited  wbicb 
treat  of  the  waiver  ot  a  Jury,  or  the  fail- 
ure to  waive  a  Jury,  or  ot  the  right  of  tbe 
court  to  try  a  criminal  charge  without  a 
Jury,  the  question  came  up  regularly  by 
appeal  or  writ  ot  error,  and  not  on  hs  beaa 
corpus.  The  writ  of  certiorari  is  often  In- 
voked in  aid  of  b&beaa  corpus.  Bx  parte 
Yerger,  8  Wall  ^;  State  v.  Glenn,  54  Md. 
572;  State  v.  Neel,  4S  Ark.  288.  In  such  a 
case,  and  by  that  means,  the  record  is 
looked  into  to  find  whether  tbe  court  has 
Jurisdiction  to  hold  the  prisoner  in  cus- 
tody. Hemay  beheld  by  vlrtueof  a  bench- 
warrant  Issued  on  an  Indictment  charging 
an  offense  unknown  to  the  law.  In  sncn 
a  case,  on  a  view  of  the  indictmoit,  it  Is 
developed  at  once  that  tbe  court  has  no 
Jurisdiction  to  issue  tbe  warrant  tor  the 
detention  of  the  prisoner.  In  a  case  like 
the  one  at  bar,  wherein  the  court  had  ple- 
nary Jurisdiction  to  try  thechargeand  ren- 
der Judgment,  af terfinal  Judgment,  wecan- 
not,  on  habeas  corpus,  review  and  pass 
upon  tbe  legality  or  Illegality  of  the  pro- 
ceedings at  the  trial,  because  the  statute 
limits  and  conflnesour  inquiry  to  theques- 
tlon  us  to  whether  the  final  Judgment  is 
rendered,  and  the  writ  by  virtue  thereof 
is  issued,  by  a  court  of  competent  criminal 
Jurisdiction.  If  that  question  Is  deter- 
mined in  the  affirmative,  we  have  no  legal 
authority  to  review,  on  habeas  corpus,  the 
proceedings  at  the  trial,  whereby  the  final 
judgment  was  readied.  Section  1182,  div. 
5,  Comp.  St.  After  final  judgment,  the 
proceedings  at  such  trial  cannot  be  brought 
up  by  certiorari  tor  review  In  aid  of  the 
writ  of  habeas  corpus.  Under  our  stat- 
ute, certiorari  will  nut  issue  to  bring  up 
the  record  otanlnferiortribanal  torreview 
in  cases  where  tbere  is  an  appeal,  and  In 
the  case  at  bar  the  petitionerhasthe  right 
to  appeal  from  the  final  Judgment.  Sec- 
tion 510,  Crim.  Frac.  Act.  It  is  not  so  in 
cases  where  certiorari  is  resorted  to  for 
the  purpose  of  bringing  up  the  proceed- 
ings forrevlewtoaid  habeaseorpus.'wben 
tbe  petitioner  Is  held  by  warrant  on  an 
indictment,  or  on  a  preliminary  hearing. 
In  such  case,  there  Is  no  final  Judgment, 
nor  does  the  petitioner  have  an  appeal; 
therefore  certiorari  will  issue  to  review 
the  record.  Ex  parte  Yei^er,  and  other 
cases  cited  supra.  In  a  case  like  tbe  one 
at  bar,  where  final  Judgment  bas  been 
passed  on  a  charge  within  the  Jurisdiction 
of  a  Jtistlce,  if  we  should  review  the  record 
on  habeas  corpus,  and,  for  tbe  reason  that 
some  essential  provision  of  the  law  per- 
taining to  the  trial  has  been  Ignored,  annul 
the  proceedings,  then  we  would  be  in  fact 
exercising  an  appellate  Jurisdiction  direct- 
ly over  the  justice  ot  the  peace  courts, 
where  we  have  no  such  jurisdiction,  except 
when  the  cases  come  to  us  by  appeal,  first 
to  tlie  district  court,  and  tben  to  this 
court.  The  writ  of  habeas  corpus  cannot 
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pertorm  the  office  of  a  writ  of  error.  Ex 
parte Letanikuh), 72  Cal.  53,  ISPac.  Ret>.  148; 
Sennott's  Cane.  146  Mass.  48»,16N.  E.  Bep. 
418.  TfaA  petlttoD  mnst  tberefore  be  dis- 
missed, ana  the  prisoaer  remanded.  It 
l8  so  ordered. 

BuKB,  C  J.,  and  Dk  Witt,  J.,eoncar. 


OS  Mont,  m) 


In  n  Dauu. 


(Supreme  Court  <if  Montana.  Nor.  17, 1800.) 

DUBAKMBXT  OT  AttoRNET— PliADINO~  lUs  Al>- 
JODtClTA. 

1.  In  proceedlugs  to  disbar  an  attorney,  it 
appeared  that  he  was  admitted  to  practice  law 
in  Montana  upon  hts  petition  stating  that  he  was 
a  regularly  licensed  and  practicing  attorney  of 
Row  YorlE,  and  had  been  such  for  w  years,  and 
apon  his  original  ocrtifloateof  admission  thereto, 
togetlier  with  a  oertiflcate  of  Jostioe  Hardin  of 
the  fourth  Jodiclal  deportment  of  the  New  York 
snpreme  court  that  he  had  practiced  in  the  high- 
est courts  of  the  state,  ana  was  then  In  good 
standing  in  his  profession  in  that  department 
lie  complaint  charged  that  respondent  had  been 
disbarred  in  New  York,  and  exhibited  certified 
ocmiasof  charges  preferred  against  him  in  the  seo- 
ona  department  of  the  supreme  court,  the  testi- 
mony taken,  and  the  referee's  report  thereon,  and 
It  farther  appeared  that  it  was  decided  by  a  di- 
vided court  to  disbar  blm,  and  that  before  )a6g- 
moot  proceedings  were  stayed  pending  an  ap- 
peal, bnt  TOO  appeal  was  ever  perfected  or  other 
•tops  takeoL  Held,  that  respondent  had  not  l>een 
disbarred  in  New  York. 

2l  The  court  will  not  examine  the  eridence 
taken  in  the  Mew  York  proceeding  to  determine 
whether  restwndent  should  be  disbarred  upon 
the  case  there  presented. 

8.  It  was  further  specified  that,  after  the  dis- 
barment alleged,  respondent  had  gone  to  a  distant 
part  of  the  state,  and  procured  the  certificate 
mnn  Justice  Hardin  by  fraud,  and  had  fraudu~ 
lently  presented  it  to  this  court.  The  answer  spe- 
cAfloally  denied  these  slIegations,gave  a  history 
of  respondent's  pracUoe  In  New  York,  and  stst- 
ad  that  JasUce  Hardin  was  well  acquainted  with 
him  from  boyhood,  and  was  thorouRhly  conver- 
sant with  his  whole  career  at  the  bar  in  Mew 
York.  There  was  no  eridence  on  this  Issue. 
JSeld,  that  fraud  could  ncft  be  presnmed,  and  that 
the  denial  met  all  the  eharces. 

Application  Is  made  to  revoke  the  Hcenae 
granted  to  Peter  M.  Bauni  at  the  July 
term,  1800,  of  thfa  coart.  On  July  18,  Mm, 
Hr.  Baom  filed  his  petition  foradmlBalon  to 
practice  In  the  courts  of  this  state,  and  In 
that  petition,  amnnK  other  matters  re- 
quired by  the  ruleH  ot  this  court,  stated 
that  he  was  until  the  1st  of  Apiil,  isno,  a 
regularly  licensed  and  practicing  attorney 
and  eonnsdur  at  lawot  the  state  of  New 
Torfc,  and  was  such  for  22  years  next  pre- 
ceding that  date.  He  gives  the  places  and 
timen  wberu  iind  when  he  had  practiced  in 
New  York.  He  states  In  fain  petition  that 
he  presents,  and  be  did  present,  his  orlf^i- 
nal  certificate  of  admission  in  New  York, 
and  the  certificate  ol  Hon.  (Jeorpe  A.  Har- 
din, presiding  justice  of  the  fourth  Judicial 
department  ot  the  supreme  court  of  the 
state  of  New  York.  In  which  Justice  Flar- 
dttt  certifies  "that  Peter  M.  Baum.  late  ot 
the  city  of  Syracuse,  In  said  state,  and 
now  of  the  city  of  Great  Falls  In  the  state 
ol  Montana,  has  practiced  law  In  the 
blghest  courts  of  said  state  [New  York] 
for  the  post  22  years,  and  last  at  said 
■Atj  ol  Hyracu^e*  In  said  fourth  Judicial 


department,  and  that  he  was  in  good 
standing  In  bis  profession  In  the  said 
fourth  Judicial  department  at  the  time  he 
practiced  there  as  aforesaid.  Dated  July 
9,1800."  Upon  this  petition  and  certm- 
cate,  and  upon  the  other  papers  required 
by  the  rules  of  the  court,  Mr.  Baum  wita 
admitted  to  practice  In  all  the  courts  ol 
this  state,  at  the  July  term,  ISOO.  The 
charge  In  the  comi>lBint  for  disbarment 
rests  upon  twu  spiHrlficatlons :  (1)  That, 
when  the  applicant  made  his  petition  tu 
this  court,  he  had  been  dlsbavred  In  tlie 
state  of  New  York,  and  not  reinstated. 
(2)  That,  being  so  disbarred,  he  went  to  a 
part  of  the  statoof  New  York  remote  from 
the  place  where  he  had  brendiKburred,  and 
by  fraud  obtained  the  certlficateof  Justice 
Hardin,  above  referred  to,  and'  presented 
the  same  to  this  court  with  Intent  to  do* 
fraud  and'  deceive  this  court.  With  the 
complaint  are  filed  certified  copies  of  the 
charges  preferred  against  Mr.  Baum  In  the 
second  judicial  department  of  the  supreme 
court  of  New  York,  the  testimony  in  the 
proceeding,  the  finding  of  the  referee,  and 
all  proceedings,  except  the  llnal  order  ol 
disbarment,  which,  It  is  alleged  in  the 
complaint,  la  in  the  possession  of  one 
Monchuusen  In  the  state  of  New  York» 
who  bns  not  entered  the  same  of  record 
In  the  New  York  suprene  court,  and  will 
not  allow  the  complainant  to  have  a  copy 
of  the  saute.  Thecomplalntfurtlierallegcs 
that  said  orderlsheld  by  Monchausen  upon 
an  agreement  between  blm  and  Baum 
that  it  should  not  be  entered,  If  Bauni 
would  leave  the  state  of  New  York  and 
not  return.  Defendant  files  a  verified  an- 
swer. As  to  the  first  specltlcatlon,  he  dfr 
nles  that  he  was  disbarred  In  New  York, 
and  sets  forth  the  following  as  the  facts: 
That  proceedings  were  commenced  against 
blm  in  the  second  department  In  the  city 
of  Poughkeepsie,  a  referee  appointed,  and 
proof  taken,  report  and  supplemental  re* 
port  made  and  submitted  to  the  general 
term  of  the  supreme  court  at  Brooklyn; 
that  In  February,  1S90,  that  court,  by  a 
divided  bench,  confirmed  the  report;  that 
defendant's  counsel.  In  that  proceeding  ob- 
tained a  stay  of  proceedings  peuding  an 
appeal  to  the  court  of  appeals  of  New 
York;  that  this  appeal  Is  not  perfected, 
and  said  stay  is  still  In  force;  tbat  it  wne 
understood  with  the  prosecution  that  no 
further  proreedtngsshfiuld  be  had, and  tlie 
prosecution  was  abandoned  before  defend- 
ant applied  for  admission  to  practice  in 
this  court.  Defendant  denies  that  there 
was  any  agreement  to  forbear  prosecution 
of  the  New  York  case,  11  defendant  would 
leave  that  state.  It  is  proper  to  sugKcst 
here  that  the  allegation  of  the  answer  that 
the  report  of  the  New  York  referee  was 
confirmed  is  ambiguous,  for  an  Inspection 
of  that  report  shows  that  the  referee  r^^ 
ported  only  evidence  and  tacts  found  by 
htm,  and  no  conclusions  drawn  from  the 
facts, 6o  there  was  nothing  tor  the  general 
term  In  Brooklyn  to  confirm.  But  the 
true  situation  appears  from  a  letter  of 
Hon.  J.  F.  Barnard,  presiding  Justice  ol 
the  general  term  referred  to,  which  letter 
counsel  In  this  proceeding  seem  to  each 
concede  may  be  considered  as  evidence  in 
the  case.  Justice  Barnard  saye:  "Auap- 
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glfcatlon  was  made  to  remove  F.  M. 
la um  AS  an  attorney;  proof  was  taken; 
It  was  decided  to  grant  tbe  motion.  On 
application  of  Mr.  Baum'B counsel,  Intayed 
proceedin£8  pending  an  appeal  to  tbe 
court  of  appeals.  I  undersband  that  no 
order  baa  been  entered  on  the  declelun  to 
remove  tbe  attorney  Baum."  Totbeepec* 
ification  that  defendant  obtained  the  ceiv 
tiflcate  from  Jostlce  Hardin  by  fraad,  and 
presented  the  same  to  tbia  conrt  fraudu- 
lently, he  m^kes  answer,  and  denies  that 
he  practiced  any  fraud  upon  Justice  Har- 
din ;  denies  that  he  went  to  a  remote  part 
of  the  state  to  obtain  that  certificate.  He 
gires  the  history  of  hla  practice  In  New 
York,  and  states  that  Justice  Hardin  was 
weU  acQoaluted  with  him  from  boyhood, 
and  was  thoronghly  conversant  with  his 
whole  career  as  a  practicing  attorney  In 
the  courts  of  NewTork.  Defendant  also 
denies  that  any  order  disbarring  him  In 
NewTork  was  withheld  from  record  upon 
the  condition  ol  hla  leaving  that  state. 
No  replication  was  filed  by  counsel  for  the 
bar  aaaoctation.  No  reference  was  asked 
t)y  either  party,  but  the  cause  was  sub- 
mitted on  the  pleading,  counsel  for  the 
association  remarkinf^  that  he  Submitted 
It  as  he  would  a  motion  for  Judgment  on 
the  pleadtnge  In  a  civil  case;  in  other 
words,  that  the  confessions  of  the  answer 
were  HUfficient  to  entitle  the  complainant 
to  an  order  dlsbnrrlng  the  defendant. 

McCatcbeon  &  Mclntire,  tor  tbe  bar  as- 
sociation, a.  W.  MeCoanell,  for  respond- 
ent. 

Db  Wftt,  J.;  {after  stating  tbe  faeta 
an  above.)  This  case  is  not  an  appeal, 
[t  is  one  which  this  court  meets  orig- 
inally. It  most  be  determined  upon 
Hie  pleadings  and  the  evidence.  Tbe  ev- 
idence le  the  record  of  the  New  York 
proceeding  and  Juntlce  Barnard's  letter, 
which  counsel  agree  to  treat  as  com- 
petent evidence.  We  are  of  opinion  that 
the  second  specification  demands  bat  lit- 
tle attention.  Fraud  In  obtaining  Jus- 
tice Hardin'scertificatelB  dlrectlycharged. 
It  Is  as  directly  denied.  And  the  answer 
further  states  that  Justice  Hardin  was 
tntly  acquainted  with  defendant's  whole 
professional  career  in  New  York,  and 
therefore  necessarily  with  the  Poughkeep- 
siedlsbarment proceedings.  JFraud  against 
this  court  In  presenting  that  certificate  is 
ttlleged,  and  also  denied.  Fraud  must  be 
proved,  and  cannot  be  presumed.  The  de- 
ntal is  broadar  thnn  the  allegation.  There 
is  no  evidence.  This  Rpeclficatlon,  taken 
by  Itself  simply  as  a  fraud  upon  Justice 
Hardin,  of  New  York,  and  upon  this 
court,  must  fall.  We  will  tidvert  to  It, 
however,  in  considering  the  other  specltl- 
catlun;  that  is,  that  when  defendant  made 
his  application  to  practice,  be  was  dis- 
barred In  the  state  of  New  York.  Here, 
again,  the  case  must  be  determined  upon 
the  pleadingsandevldence.  Atthe  outset, 
we  are  prepared  to  say  that  If  It  appeared 
to  this  court  that  an  applicant  for  admis- 
sion to  the  most  honorable  of  all  the  pro- 
fessions had  been  excluded  from  that  nigh 
office  by  the  judgment  of  another  compe- 
tent court,  the  protection  of  the  puHty  of 
oar  own  bar,  and  tbe  comity  due  to  the 


conrt  mt  a  sister  state,  would  demand  ex- 
traordinary circumstances  to  Impel  us  to 
reinstate  such  person  to  tbe  honorable  fel- 
lowsbip  from  which  he  had  been  expelled. 
It  appears  that  tbe  supreme  court  at 
New  York,  by  a  divided  t>ench,  decided  to 
disbar  tfaedefendant;  that  thereupon  pro- 
ceedings were  stayed,  and  no  order  of  dis- 
barment made,  pending  an  appeal  to  the 
court  nf  appeals;  that  thereafter  tbe  pros- 
ecution was  abandoned.  It  certainly  ap- 
pears that  tbe  defendant  was  not  dis- 
barred in  New  York.  But  counnol  for  the 
bar  association  urge  that  the  referee's  re- 
port In  the  New  York  proceedings  shows 
a  sufficient  cause  tor  disbarment,  (whether 
It  does  we  do  not  say,)  and  that  this 
court  should  act  upon  such  report,  regard- 
leas  of  what  the  New  York  court  has,  or 
has  not,  done.  To  make  this  original  In- 
quiry into  acts  alleged  to  have  l>een  com- 
mitted in  another  and  remote  Jurisdiction, 
in  the  face  of  tbe  certificate  of  a  presiding 
Justice  of  tbe  supreme  court  of  New  York, 
that  defendant  was  In  good  standing,  wc 
brieve  Is  beyond  ourduty,ln consideration 
of  the  drcumstance  that  the  New  York 
conrt  has  properly  taken  Jurisdiction  of 
those  matters;  and  one  ul  two  things 
must  be  true, — either  tbe  case  la  undeter- 
mined by  final  Judgment  In  New  York,  or 
the  prosecution  Id  that  state  bos  been 
abandoned.  If  the  latter  be  the  fact,  we 
must  conclude,  under  these  pleadings,  that 
the  abandonment  was  for  snfficlent 
gronnds,  and  favorable  to  tbe  defendant. 
If  tbe  former  be  the  situation,  it  will  be 
time  enough  for  us  to  consider  tlie  New 
York  case  when  tbe  order  of  the  supreme 
court  of  that  state  bas  been  made  against 
defendant,  and  an  appeal  from  that  order 
^ther  abandoned,  or  sucb  order  affirmed 
by  the  appellate  conrt  of  that  state. 
Conrtcsy  to  the  New  York  courts  snggest 
that  we  examine  their  final  conclusions, 
when  made,  and  not  ordinarily  the 
grounds  therefor,  and  especially  not  tbe 
grounds  before  theeonclUMion  Is  reached. 
We  do  not  lay  down  the  role  that  unpro- 
fessional conduct  of  lawyers  of  tbia  conrt. 
committed  without  the  limits  of  tbia 
state,  may  not  be  inquired  Into,  but  only 
hold  that  the  circumstances  of  this  case 
do'  not  seem  to  warrant  such  inquiry.  The 
charges  against  the  defendant  are  dis- 
missed. 

Bi^EB,  C.  J.,  and  Habwood,  J.,  concur. 


(10  Mont  166) 

r  People  ex  re/.  Keen  t.  McInttrb. 

(Supreme  Court  of  StotUtma.  Oct  10, 1880.) 

Qdo  Warranto— Title  to  Ovfiob— Plbadins — 
Dbhttarer. 

1.  A  complaint  for  osurpatioD  of  office  wtiloh 
avers  that  relator  wa?  duly  elected  county  sor- 
veyor  by  the  qualified  electors  of  the  ooucty,  took 
tbe  oath  of  office,  gave  his  official  bond,  which 
was  approved,  accepted,  and  filed ;  and  that  on  a 
day  stated,  defendaot,  without  right,  did  usurp 
and  intrude  into  said  oiBo&  and  has  wnngful^ 
and  unlawfully  since  that  ume  been  erercialns 
the  functions  thereof;  and  praying  tbat  be  be  ex 
eluded  therefrom,  and  tbat  relator  be  adjudged 
entitled  thereto,  and  inatailed  .therein,— is  good 
on  demurrer,  and  states  a  good  oanso  of  aiitioa. 
under  Code  Civil  Fzoo.  Ibwt  1S81,  |  «BB,  allOV^ 
ing  dual  prayers. 
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a.  A  demoner  that  the  salt  was  not  brooght 
"under  the  proper  caption  or  style,  nor  in  tbe 
proper  name,  to-wit,  in  the  name  of  the  people 
of  the  eUte  of  Montana,  Instead  of  being  brought 
In  the  name  of  tbe  state  of  Montana, "  was  InsuflS- 
olent.  It  shoald  have  been  on  the  ground  "that 
plaintiff  has  no  legal  eapacit?  to  moo,  *>  as  ra- 
qnlxed  by  Cod«  CLrSi  Froo.  Uoift.  UBl^l  «L 

Appeal  from  district  conrt,  Cascade 
county;  Chasleb  H.  Bbnton,  Jndf». 

This  iB  an  action  for  tbe  nsarpatton  of 
office,  brooRht  tmder  tbe  proTlsions  of  Elec- 
tions 410-417.  Code  avil  Proc.  The  com- 
plaint enbstaatfally  allies  tbe  holding 
of  an  elecQon,  under  tbe  proTlslona  of  tbe 
tawB,  October 1,1889;  tbatatsald  election, 
the  rdator,  W.  E.  Kern,  was  regularly 
and  duty  elected  by  tbe  qualified  voters  of 
Cascade* county  to  tbe  office  of  county  sur- 
▼eyor  of  said  county,  for  the  term  o!  three 
years  from  January  1,  1890;  that  relator 
made  and  subBcribed  hie  oath  of  office, 
and  executed  bis  official  bond,  which  was 
approved,  accepted,  and  filed,  as  required 
by  law.lnthe  office  of  tbe  county  recorder; 
that,  on  the  S8th  day  of  January.  1800. 
the  defendant,  H.  L.  Mclntyre,  without 
rlKbt.dld  usurp  and  intrudelnto  suld  office 
of  county  surveyor,  and  has  wronfrfally 
and  unlawfully  since  that  timebeen  holding 
and  exercising  the  functions  of  that  office; 
that  relator  made  complaint  to  the  coun- 
ty attorney,  and  requested  that  he  Insti- 
tute this  action,  which  he  refused  to  do. 
Tbe  prayer  of  tlie  coniplalntlstbatdefend- 
ant  be  excluded  from  holding  and  exercis- 
ing tbe  duties  of  the  office,  and  that  relator 
be  adjudged  tu  be  entitled  to  bold  tbe  same, 
and  be  installed  therein.  Defendant  filed 
a  demurrer  on  the  following  grounds: 
**^7ra£,thls  court  has  nojurisdiction  of  tbe 
ease ;  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendan  t :  third,  that 
said  action  Is  not  brought underthe  prop- 
er caption  or  ptyle.  nor  in  the  proper 
name,  to-wlt,  In  tbe  name  of  the  people  of 
the  state  ot  Montana,  Instead  of  being 
brought  in  tbe  name  of  the  state  of  Mon- 
tana." The  demurrer  was  overruled.  De- 
fendant elected  to  stand  upon  the  demur- 
rer, and  declined  to  answer.  Judgment 
was  thereupon  entered  for  relator,  as 
prayed  for,  from  which  tbe  defendant  ap- 
peals to  this  court. 

Th€ts.  E.  Bra^jt  ^or  appelant.  Leslie 
A  Buum,  for  respondent. 

De  Wrrt,  J.,  (after  stating  the  iHcts  as 
»boTe.)  Tho  contentlonof  tnepartleshere- 
In  is  upon  the  action  of  the  court  in  over- 
roling  the  demurrer. 

The  first  point  in  tbe  demurrer  is  aban- 
doned upon  tbe  argument,  and  we  shall 
not  discuss  It. 

As  to  the  second  point.  Tbe  prayer  o! 
the  complaint  is  dual,  as  allowed  by  tbe 
statute,  (section  399.  c.  5.  tit.  10,  Code 
Civl!  Proc.;)  that  is.  (1)  that  defetid-int  be 
excluded  from  tbe  office;  and  (2)  that  re- 
lator t>e  adjudged  to  be  entitled  thereto. 
The  prayer  is  based  upon  tbe  statement 
of  two  facts  in  the  complaint:  (1)  Relat- 
or's right  to  the  office;  and  (2)  defendant's 
usurpation  of  the  office.  The  demurrer  is 
a  unit,  and  therefore.  If  aQy  cause  of  ac- 
tion to  set  forth  In  tbe  complaint,  that 


pleading  is  good.  If  the  usurpation  by 
the  defendant  is  sufficiently  stated,  tb< 
complaint  must  stand,  whether  the  rigbtt 
of  the  relator  are  well  pleaded  or  not. 
Tbattblscpmplaint  is  good  upondeniurrei 
Isabundantlysustain^  tnPeoplev.  Wood- 
bury, 14  Cal.  4.3;  Flynn  v.  Abbott,  16  Cal. 
869;  People  v.  Holden,  28  Cal.  124;  State 
r.  Messntore,  14  Wis.  125;  State  v.  Price, 
60  Ala.  568;  People  v.  Byder,  12N.  Y.  488. 
16  Barb. 370;  Territory T.  Rodgers,  1  Mont. 
252;  2E8tee,  PI.  &  Pr.  (Sd  Ed.)  §§  2902-2918, 
cases  cited ;  3  Deer.  Ann.  Codes  Cal.  S  802 
et  seq..  cases  ctted.  Appellant  has  not 
cited  us  to  any  authorities,  nor  do  we  find 
anr,  iioldlng  a  contrary  view. 

What  may  or  may  not  be  the  valid  ob- 
jections to  the  style  or  title  of  the  case  we 
cannot  Inqnlre.  under  tbe  third  point  of 
the  demurrer  as  set  forth.  There  Is  no  de- 
murrer **that  plaintiff  has  no  legal  capaci- 
ty to  sue."  Section  85,  Code*(5ivll  Proc. 
1881.  Tbe  ground  of  demurrer,  as  stated 
by  defendant. Is  not  known  to  the  statute. 
The  judgment  Is  affirmed. 

Blake, C.  J.,  and  Harwood.  J.,  concur. 

""     '  (10  Mont.  222) 

In  re  Haloorn  et  a/.i 
(Suprtnu  Court  of  Montana.  Nov.  IS,  1890.) 

ATTOSIOtTS — ^PjtOCBKDIlTOa  TO  DlSBAR. 

When,  in  a  proceeding  to  disbar  an  at- 
torney, the  court  la  satislled,  after  a  thonogb 
examination  of  the  evidence,  as  taken  befiore  a 
referee,  that  the  charges  against  blm  are  groond- 
tcss,  the  proceeding  will  be  disiQissed. 

Application  for  disbarment. 

CbHB.  O.  Donnell,  for  petitioner.  Mc- 
Cutcbeon  A  Mclntlre  and  B.  Piatt  Carpen- 
ter, for  respondents.  Mr.  H&ldorn.pro  an. 

Blakb,  C.  J.  This  Is  a  proceeding,  under 
tbe  laws  of  tbe  state,  to  cause  the  namcH 
of  George  Haldorn  and  F.  T.  McBrlde  to 
be  stricken  from  the  roll  of  attorneys  and 
counselors  at  law.  After  tbe  complaint 
and  separate  answers  of  tbe  parties  had 
been  filed  In  this  court,  a  referee  was  ap- 
pointed to  take  tbe  testimony  and  report 
the  same.  This  work  has  been  done,  and 
a  voluminous  record  with  many  exhibits 
is  before  us.  We  have  examined  the  evi- 
dence, and  Itetened  to  tbe  exhaustlTe  ar- 
guments of  the  counsel,  and  declare,  with 
out  any  hesitation,  that  tbe  charges  which 
have  been  exhibited  against  the  respond- 
ents are  groundless.  Mo  good  purpose 
can  be  subserved  by  a  review  of  the  testl 
mony  to  establish  this  conclusion,  and  we 
will  not  make  a  statement  of  tbe  griev- 
ances which  bave  been  alleged.  The  con- 
duct of  some  ol  the  witnesses  before  the 
referee  In  the  use  of  profanity  cannot  be 
pusBcd  over  in  silence,  and  can  be  punished 
by  us  as  a  contempt  of  this  court.  The 
persons  of  whom  these  remarks  are  uttered 
do  not  appear  to  have  comprehended  thif 
matter,  but  their  Ignorance  is  no  excuse, 
and  a  repetition  of  the  offense  will  be  fol' 
lowed  by  a  speedy  prosecution  In  this  tri- 
bunal. We  are  also  compelled  to  cen- 
sure the  counsel  upon  both  sides  for  many 
acts  of  discourtesy  towards  each  othei 
In  the  bearing  before  the  referee.  They 
should  have  known  and  remembered  »t 

■For  motion  to  relax  costs,  see  DOst^  438. 
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all  timos  tbat  tbey  were  Id  the  eyes  of  tbe 
law  in  tbe  presence  of  this  court,  and  con- 
ducted tbemaelvea  accordingly.  It  Istbnre- 
lore  ordered  and  adjudged  that  tbe 
charces  against  the  said  Oeorge  Haldom 
and  Francta  T.  UcBride  bedUmiued. 

Habwood,  J.f  concars. 

<U  Hont.  IW)   

YAvam     ScHUALSLB  et  a/. 
(Aqnvma  Court  ef  Montana.  Oct  88,  1890.) 

UnaCOBDID  UOHTQAeES  —  PRIOBITT  OTIB  JVDO- 
HBNT— DiSORIFTtON. 
1.  Under  Code  Civil  Proa  Mont  f  807,  de- 
eUring  tbat  a  ludKment  shall  become  a  lien  on 
the  real  property  owned  by  the  Judnnent  debtor 
fkviu  the  tune  it  is  docketed,  and  section  260, 
Comp.  St.  div.  6,  providing  that  every  convey- 
ance of  real  estate  not  recorded  shall  be  deemed 
void  as  against  subseqnent  purchasers  in  good 
faith  and  for  valuable  consideration,  an  unre- 
corded morteaee  declared  by  chapter  20,  S  253, 
Id.,  to  oe  valid  as  between  tbe  parties  without 
recording,  has  prinrity  of  an  after-docketed  ludg- 
mmL 

3.  Tbo  description  of  mortgaged  premises  as 
'sixteen  feet  of  the  north  end  of  lots  (1)  one  and 
(B)  two  in  block  forty-four  (44) "  In  a  given  town, 
coonty,  and  state,  is  not  so  imoertain  as  to  ren- 
der the  mortgage  void. 

Appeal  from  district  conrt,  Custer  coan- 
tj ;  Oeoboe  B.  Mii.burn,  Judge. 

Af.  J.  UddeU  and  W.  A.  BurIeigb,tov  ap- 
pellant. Stnnli  A  Porter,  for  respono- 
ents. 

Harwood,  J.  Id  this  appeal  two  qnes- 
tlons  of  law  are  to  be  determined :  First. 
A  qaestlon  of  priority  aad  relative  legal 
ettectot  a  Judgmeot  llenon  real  estate,  and 
title  acquired  at  execution  sale  thereunder, 
as  against  a  mortgage  executed  and  deliv- 
ered prior  to  dockptlng  of  tbe  Judgment, 
bat  not  recorded  until  after  tbe  Judgment 
was  docketed  and  levy  madb  under  execu- 
tion. Secoud.  A  question  as  to  the  suffi- 
ciency of  description  of  a  portion  of  the 
real  estate  mentioned  In  the  mortgaf^e. 
These  questions  will  be  considered  In  tbe 
order  stated. 

This  appeal  Is  from  tbe  Judgment  of  the 
trial  court,  and  we  find  In  tbe  Judgment 
roll  an  exception  to  tbe  conclusions  of  law 
found  by  the  court,  on  the  ground  that 
tbe  same  are  not  supported  by  the  facts, 
as  found  by  the  court.  Tbe  facts  bearing 
npon  tbe  first  point  of  controversy,  as 
found  by  tbe  court,  are  as  follon-s:  March 
1, 1886,  plalntlir  loaned  to  J.  F.  Scbmalsle 
$700,  payable  12  months  after  date,  with 
Interest  at  the  rate  of  24  per  cent,  per  an- 
num, for  which  said  J.  F.  Bchmalalu  made 
and  delivered  to  plaintiff  a  promissory 
note  and  a  mortgage,  to  secure  the  some, 
principal  aud  interest,  and  925  attorney's 
feeSt  on  certain  described  lots  of  land  situ- 
ate In  Miles  City,  county  of  Custer,  which 
mortgage  was  filed  for  record  in  the  office 
of  the  county  clerk  and  recorder  of  said 
county,  April  .5, 1886.  On  tbe  llth  day  of 
March,  188G,  Judgment  was  rendered  and 
docketed  against  said  mortgagor.  In  the 
district  court  in  and  for  said  county,  for 
the  recovery  of  the  sum  of  $1,500  In  favor 
of  William  F.  Bchmalsle,  one  of  the  de- 
l^danta  In  this  action;  tbat  execution 
was  duly  Issued  on  said  Judgment  on 


March  10, 1886,  under  which  execution  the 
sheriff  levied  on  tbe  same  real  estate  men- 
tioned In  said  mortgage,  and  thereafter, 
on  tbe  9tb  day  of  April,  1886.  sold  said  real 
estate  under  said  levy  to  William  F. 
Scbmalsle,  for$l,100;  that  when  such  pur- 
chase was  made  tbe  purchaser,  William  F. 
Scbmalsle,  bad  actual  notice  of  the  exist- 
ence  of  the  plaintiff's  mortgage  as  well  as 
constmctlre  notice  by  tbe  record  thereof; 
that  on  the  9th  day  of  October.  1H86,  tbe 
sheriff  executed  to  William  F.  Scbmalsle  a 
deed  conveying  to  bim  said  property  as 
sold  under  said  execution,  which  deed  was 
filed  for  record  October  20, 1886.  Upon 
this  state  of  tacts  tbe  court  found  as  a 
conclusion  of  law  tbat  tbe  Judgment 
was  paramount  to  tbe  mortgage,  and 
that  the  mortgage  could  not  be  ** enforced 
against  said  property  so  levied  upon  to 
the  exclusion  of  the  said  Judgment  or  In 
priority  thereto."  So  holding,  the  court 
denied  the  plaintiff  a  decree  of  foreclosure 
of  her  mortgage  on  said  premises,  and 
rendered  Judgment  ajgalnst  her  In  favor  of 
defendants  William  F.  Schmalsle  and  Nel- 
son A.  Miles,  from  which  Judgment  plain- 
tiff appealed. 

The  question  Involved  herein  as  to  tbe 
relative  force  of  a  Judgment  lien,  and  a 
mortgage  made  and  delivered  prior  to 
docketing  of  tbe  Judgment,  but  not  record- 
ed until  after  such  docketing  and  levy  of 
execution,  must  be  solved  by  a  considera- 
tion of  the  statute  relating  to  tbe  Judg- 
ment lien  and  execution,  and  tbe  statute 
proTidlDg  for  theconveyance  of  real  estate 
orittterest  therein, and  the  effect  of  record- 
ing such  conveyances  or  withholding  the 
same  Irom  record.  The  statute  fixing  the 
Judgment  lien  Is  found  In  section  307,  Code 
Civil  Proc.,  which  provides:  "Immediate- 
ly after  filing  a  Judgment  roll  the  clerk 
shall  make  proper  entries  of  tbe  Judgment, 
under  appropriate  heads,  or  in  the  doL-ket 
kept  by  him ;  and  from  the  time  the  Judg- 
ment Is  docketed  It  shall  become  a  lien 
npon  tbe  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the 
county,  owned  by  lilm  at  tbe  time,  or 
which  be  may  afterwards  acquire,  until 
said  lien  expires.  The  lien  shall  continue 
for  six  years  unless  the  Judgment  be  pre- 
viously satisfied. "  The  Judgmentllen  here 
established  by  statute  takes  effect  upon 
"the  real  property  of  the  Judgment  debtor, 
not  exempt  from  execution.  In  tbe  county, 
owned  by  him  at  the  time, "  or  thereafter 
acquired.  So,  in  section  818,  Code  C\vil 
Proc.  where  tbe  execution  te  provided  for, 
tbe  sberltf  is  required  first  to  satisfy  the 
Judgment  out  of  the  personal  property  of 
the  debtor,  or, "If  sufficient  personal  prop- 
erty cannot  be  found,  then  out  of  his  real 
property ;  or.  If  the  Judgment  be  a  lien  up- 
on real  property,  then  out  of  the  real 
property  belonging  to  him,  on  the  day 
when  judgment  was  docketed  or  at 
any  time  thereafter."  In  Rodgers  v.  Bon- 
ner, 45  N.  Y.  879,  the  court  says:  "A  Judg- 
ment is  not  a  specific  lien  on  any  particu- 
lar real  estate  of  the  Judgment  debtor,  but 
a  general  lien  upon  all  bin  real  estate,  sub- 
ject to  all  prior  liens,  either  legal  or  equita- 
ble, irrespective  of  any  knowledge  ot  the 
Judgment  creditor  as  to  tbe  existence  <A 
such  liens.  **    See,  also,  Scbool-Dlstrlet  t. 
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Werner,  43  Iowa,  C43.  In  the  case  of  Cou- 
ard  V.  Inaarancn  Co.,  1  Pet.  442,  Mr.  Joe- 
tlceSTORT,  announcing  the  decision  of  the 
eoart, saye:  "Now  It  In  not  nnderstood 
that  a  general  lien  by  JndieinenC  on  land 
constitutes,  perse,  a  property  or  right  !n 
the  land  itself.  It  only  confers  a  right  to 
levy  on  the  same,  to  the  exclusion  of  other 
adverBe  interest,  subseqoent  to  the  Jadg- 
ment;  and  when  tlie  levy  Is  actually  made 
on  the  same,  the  title  o(  the  creditor,  for 
tbi8  purpose,  relates  back  to  the  time 
of  bis  Judgment,  so  as  to  cut  out  Inter- 
mediate incumbrances."  In  Brown  v. 
Pierce,  7  Wall.  205,  Mr.  Justice  Clifford. 
speaking  for  the  court,  declares  the  extent 
and  effect  of  a  judgment  lien  as  follows: 
"Judgments  were  not  liens  at  common 
law.  •  •  •  Different  refiulatlons,  how- 
ever, preralled  In  different  states,  and  In 
Rotne  n^tber  a  Judgment  nor  a  decree  for 
the  payment  of  money,  except  in  cases  of 
attachment  or  mesne  process,  created  any 
preference  In  favor  of  the  creditor,  until  the 
execution  was  Issued  and  had  been  levied 
OD  the  land.  Where  the  lien  Is  recognized, 
it  confera  a  right  to  levy  on  the  land  to 
tbe  exclusion  of  other  ad  verse  Interests  ac- 
qnired  subsequently  to  the  Judgment;  but 
the  lieu  constitutes  no  property  or  right 
in  tbe  land  Itself.  •  •  »  Express  decis- 
ion  of  this  court  is  that  the  lien  of  a  Judg- 
ment constitutes  no  property  in  the  land ; 
that  it  is  merely  a  general  lien  securing  a 
preference  over  subsequently  acquired  in- 
terests in  the  property;  but  the  settled 
role  in  chancery  Is  that  a  general  rule  is 
controlled  in  such  courts  so  as  to  protect 
the  rights  of  thi>8e  who  were  previously 
entitled  to  an  equitable  Interrat  in  the 
lands,  or  in  the  proceeds  thereof.  Specific 
liens  stand  on  a  different  footing,  but  It  is 
veil  settled  that  a  Judgment  creates  only 
a  general  lien,  and  that  the  Judgment 
creditor  acqnires  thereby  no  higher  or 
betterrl^chtto  the  property  or  assets  of  the 
debtor,  than  the  debtor  himself  had  when 
the  Judgment  was  rendered,  unless  he  can 
showsomefraud  or  collusion  to  Impair  his 
rights.  Correct  statement  of  therulelsthat 
tbe  lien  of  a  Judgment  creates  a  preference 
over  subsequently  acquired  rights,  but 
Inequity  it  does  not  attach  to  tbe  mere 
la;al  title  to  the  land,  as  existing  In  the 
ddendant  at  its  rendition,  to  the  exclusion 
ofaprior  equitable  title  in  a  third  person. 
Gaided  by  these  considerntions,  the  court 
of  chancery  will  protect  the  equitable 
riRht  of  third  persons  againat  the  legol 
lien,  and  will  limit  that  Hen  to  the  actual 
Interest  which  the  Jndgment  debtor  had 
Id  tbe  estate  at  the  time  the  Judgment 
was  rendered.  *  In  re  Howe,  1  Paige,  1^ ; 
Ella  V.  Tousley,  Id.SSO;  Kelrsted  v.  Avery, 
4  Paige,  15;  Lounsbury  v.  Purdy.ll  Barb. 
490;  Averill  v.  Loucks,  6  Barb.  20.  These 
eminent  authorities  are  cited  and  quoted 
from  as  forcibly  expressing  the  legal  effect 
ol  a  Judgment  Hen  generally.  The  correct- 
nesa  of  the  views  expressed  Ih  not  ques- 
tioned, so  fur  as  we  are  aware,  through- 
out the  whole  range  of  authorities  on  this 
subject. 

Notwithstanding thesedoctrines,  if  there 
i>  any  provision  In  our  statutes  which 
chanaws  the  relative  force  of  the  Judgment 
"ea  in  the  case  at  bar,  as  against  the 


prior  acquired  mortgage,  then  the  latter 
must  be  postponed  to  the  former,  as  held 
by  the  trial  court.  It  is  insisted  by  coun- 
sel for  respondent  thata  mortgage  execut- 
ed upon  land  in  this  state  should  not  be 
regarded  as  a  conveyance  in  thesensethat 
applied  to  a  mortgage  at  common  law; 
that  a  mortgage  on  land,  as  known  to 
our  statute,  Is  a  mere  Hen  to  secure  the 
payment  uf  money,  and  not  a  conveyance, 
as  known  to  tbe  common  law.  In  sop* 

?ort  of  tbls  position,  section  371  ol  the 
ode  of  CIvH  Procedure  Isclted,  which  pro- 
vides  as  follows:  "A  mortg^tge  of  real 
property  shall  not  be  deemed  a  convey- 
ance, whatever  Its  terms,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  pos- 
session of  the  real  property  without  fore- 
closure and  sale."  It  Is  urged  that  this 
prortslon  radically  changes  the  character 
of  a  mortgage  in  this  state  from  that  In- 
cidental to  a  mortgage  at  common  law, 
making  the  mortgage  here  simply  a  lieu 
on  land  to  secure  the  payment  of  money 
or  the  fulfillment  of  au  obligation,  which 
Hen  attaches  at  the  time  of  the  fiHug  of  tbe 
mortgage  for  record,  and  not  before.  It 
Is  true  that  this  provision  of  statute  modi- 
flee  the  conditions  of  a  mortgage  In  this 
Jurisdiction  to  the  extent  of  withholding 
from  the  mortgagee  the  right  of  posses- 
sion of  the  mortgaged  premises,  upon  the 
breach  of  the  conditions  of  the  mortgage, 
without  first  a  foreclosure  and  sale.  Nev- 
ertheless, a  mortgage  by  our  statute  is  de- 
clared to  be  a  conveyance.  Chapter  30, 
dlv.  6,  of  our  statutes,  provides  the  man- 
ner by  which  "conveyances  of  land  or  any 
estate  or  Interest  therein,  may  be  made  by 
deed  signed  by  the  persons  from  whom  the 
estate  or  interest  is  intended  to  pass;" 
and  section  270  of  that  chapter  provides: 
"The  term 'conveyance,'  as  used  in  this 
chapter,  shall  be  construed  to  embrace 
every  Inatrument  In  writing  by  which  any 
real  estate,  or  Interest  in  real  estate,  to 
created,  alienated,  mortgaged,  or  as- 
signed, except  wills,  leases  for  a  term  not 
exceeding  one  year,  and  executory  con- 
tracts for  the  sale  or  purchase  of  lands." 
The  mortgage  in  the  case  at  bar  Is  shown 
to  have  been  executed,  in  the  manner  pro- 
vided in  said  chapter,  for  the  execution  of 
"conveyances  of  land,  or  any  Interest 
therein,**  and  tbls  mortgage  is  to  be 
deemed  a  conveyance  in  the  meaning  of 
that  term,  as  used  in  that  chapter.  By 
section  2D8otsaid chapter,  this  convej'ance 
is  declared  to  be  valid  and  binding,  as  be- 
tween the  parties  thereto,  without  record- 
ing. Now,  It  that  was  a  valid  and  bind- 
ing conveyance  of  an  equitable  Interest  In 
said  land,  as  between  the  plaintiff  and  tier 
mortgagor,  the  mortgage  interest  had 
been  effectually  conveyed  away  prior  to 
the  attaching  of  the  Judgment  Hen  on 
enid  land.  In  view  of  the  doctrine  held  by 
the  authorities  cited,  supra,  the  Hen  of 
the  Judgment,  docketed  subsequent  to  the 
conveyance  of  the  mortgagelnterest.must 
have  been  subjecttoit.  This  would  be  so, 
not  only  in  consequence  of  general  princi- 
ples of  law,  but  strictly  by  the  proviHions 
of  statute.  The  statute  establishing  the 
Judgment  Hen,  as  before  noticed,  fixes  the 
lien  on  the  real  estate  owned  by  the  Judg- 
ment debtor  in  the  county  at  the  time  of 
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docketiag  the  Judgment  or  afterwards  ac- 
quired. Henoe,  If  a  valid  and  binding 
conveyance  of  an  interest  has  been  made 
by  the  debtor  prior  to  the  docketing  of 
the  Judgment,  then  he  did  nut  own  the  In- 
terest 8o  conveyed  at  the  time  ol  docket- 
ing the  judgment,  and  the  lien  thereof 
could  not  attach  to  that  which  the  judg- 
ment debtor  did  not  own.  It  cannot  be 
maintained  that  the  failure  to  record  a 
mortgage  defeats  It,  or  postpones  It  to 
the  lien  of  a  Judgment  creditor,  unless  such 
failure  continues  until  after  salennder  exe- 
cution and  purchase  by  one  in  good  faith 
without  notice.  By  section  259  of  the 
cliapter  cited,  supra,  it  Is  provided  that 
the  filing  of  the  instrument  of  conveyance 
"shall  impart  notice  to  all  persons  of  the 
contents  thereof,  and  snbseqnent  purchas- 
ers and  mortgagees  shall  be  deemed  to 
purchase  and  take  with  notice."  And, 
again.  In  section  260  of  the  same  chapter, 
it  is  provided  that  "every  conveyance  of 
real  estate  within  this  state,  which  shall 
not  be  recorded,  as  provldeid  for  in  this 
chapter,  shall  be  deemed  void  as  against 
any  subsequent  purchasers  In  good  faith, 
and  for  a  valuable  consideration  of  tbe 
same  real  estate  or  any  portion  thereof, 
where  his  own  conveyance  shall  be  first 
duly  recorded."  Neither  these  provisions 
nor  any  others  found  In  tbe  statute  In- 
.elude  Judgment  creditors  so  as  to  make 
the  unrecorded  mortgage  void  as  against 
a  Judgment  Hen.  This  proposition  Is  sup- 
ported by  numerous  authorities  where  the 
statutory  provisions  are  similar  to  those 
existing  in  this  state.  Wilcoxson  v.  Mil- 
ler, 49  Cnl.  193;  Hunter  v.  Watson,  12  Cal. 
363;  Packard  v.  Johnson,  51  Cal.  545;  Gal- 
land  V.  Jackman,  2G  Cal.  80;  Flxley  v. 
Hugglos,  15  Cal.  128;  Thomae  v.  Yanlleu, 
28  Cal.  617;  Davis  v.  Owenby,  14  Mo.  170; 
-Valentine  V.  Havener,  20  Mo.  133;  Holden 
V.  Garrett,  23  Kun.  S8;  Knell  v.  Associa- 
tion. 84  Md.  67;  Ells  t.  Tousley,  supra; 
Hackett  V.  Caliender,  82  Vt.  97;  Hart  v. 
Bank,  S3  Vt.  252;  Norton  v  Williams,  9 
Iowa,  528.  Contrary  to  the  authorities 
cited  supra,  our  attention  is  called  to  an 
observation  of  Mr.  Freeman  In  his  worlc 
on  JodgraentB  (Sd  Ed.,  §  366)  to  the  folio  w- 
Ing  effect:  "In  sodie  states  the  registry 
laws  so  modify  the  effect  of  conveyances, 
and  other  Instruments  concerning  real  e»- 
tate.as  to  give  a  judgment  Hen  precedence 
over  an  unrecorded  instrument  of  which 
the  judgment  creditor  had  no  knowledge 
at  tbe  date  of  the  attaching  of  the  lien  of 
Ills  Judgment. "  Also,  note  1  to  this  obser- 
vation, fn  which  the  author  says:  "The 
tendency  ol  recent  statutes,  and  the  decis- 
ions interpreting  them,  is  to  give  a  Judg- 
ment Hen  precedence  over  a  prior  unregis- 
tered conveyance  or  Incumbrance,  especial- 
ly II  the  plaintiff  had  no  notice  of  it  when 
his  Judgment  was  docketed  or  registered 
or  the  levy  of  the  writ  made."  In  this 
connection  respondent  cites  cases  decided 
in  the  courts  of  last  resort,  in  the  states 
of  Texas,  Virginia,  West  Virginia,  and 
Georgia.  To  these  citations  might  have 
been  added  cases  decided  In  Massachu- 
letts,  Ohio,  Illinois,  Pennsylvania,  and, 
perhaps,  other  states.  But,  on  examlnar 
UQn  of  these  decisions,  and  tbe  statutes 
finder  which  tbe  same  were  made*  we  find 


provisions  differing  radically  from  those 
of  our  own  state.  In  the  states  men> 
tloned,  the  courts  were  confronted  by 
statutory  provisions  which  gave  preced- 
ence to  a  judgment  lien,  as  remarked  by 
Mr.  Freeman,  either  expressly  or  by  fair 
implication,  and  the  courts  where  these 
decisions  are  found  were  Interpreting  such 
statutes.  Tbe  weight  of  these  cUations 
rather  tends  to  confirm  ns  in  the  opinion 
that,  nnder  oar  statute,  we  could  not 
fairly  construe  a  Judgment  creditor's  Hen 
to  bo  paramount  to  a  br>rml7c/e  mortgage, 
although  not  recorded  at  the  time  the 
Judgment  was  docketed.  It  requires  the 
force  of  statute  to  make  a  valid  and  bind- 
ing unrecorded  mortgage  void  as  to  the 
judgment  creditor's  Hen  fn  like  manner  as 
It  requires  statutory  provisions  to  make  an 
unrecorded  deed  or  mortgage  void  as  to 
subsequent  purchasers  or  mortgagees.  It 
has  been  held  in  Chumaaere  v.  Vial,  3 
Mont.  376,  that  the  purchaser  at  execution 
sale  is  governed  by  the  rule  cavent  emp- 
tor, and  that  if  the  Judgment  debtor  was 
holding  the  legal  title  to  real  estate  in 
trust  for  another,  and  such  property  was 
sold  under  executlou  against  the  trustee, 
in  that  case  the  purchaser  acquired  no  tU 
tie.  In  McAdow  v.  Black.  4  Mont.  475,  it 
Is  held  that  "an  execution  creditor  takes 
the  property  subject  to  any  Hen  or  equity 
that  might  be  enforced  against  the  judg- 
ment debtor."  la  it  not  an  irresistible 
logical  conclusion  from  these  principles 
that  a  Judgment  Hen  attaches  to  the  real 
estate  of  the  judgment  debtor  subject  to 
any  equities  which  might  be  enforced 
against  the  judgment  debtor,  and  also 
against  the  purchaser  nnder  the  execution 
sale  with  notice  of  such  equities?  Wd  are 
of  opinion  that  the  court  erred  In  conclud- 
ing that  tbe  mortgage  of  appeHant  In  the 
case  at  bar  was  Inferior  and  subject  to  the 
Judgment  lien  of  respondent,  or  the  title 
of  respondent  to  said  real  estate,  acquired 
by  purchase  at  execution  sale  under  said 
Judgment,  after  having  actual  as  well  as 
constructive  notice  of  respondent's  mort- 
gage on  said  premises. 

We  now  come  to  tbe  consideration  of 
the  second  question  involved  in  this  ap- 
peal,—namely,  whether  or  not  the  trial 
court  erred  In  the  conclusion  of  law  that 
the  fractional  portion  of  lots  1  and  3 
of  block  44  mentioned  in  the  mortgage 
was  not  sufficiently  described;  and,  for 
that  further  reason,  the  mortgage  should 
have  DO  effect  upon  said  portion  of  said 
lots  as  against  the  Judgment  Hen  of  re- 
spondent. The  complaint  pleads  tbe 
mortgage  by  setting  It  forth  in  Its  own 
terms.  The  descriptive  portion  in  ques- 
tion is  set  forth  in  the  mortgage  as  fol- 
lows: **  And  sixteen  feet  of  the  north  end 
of  lots  (1)  one  and  (2)  two  in  block  forty- 
four  (44)  In  said  town  of  Miles  (^ty,  ac- 
cording to  the  plat  thereof  filed  for  record,* 
etc.  The  town,  county,  and  state  wher^ 
In  the  said  lots  are  situate  are  fully  set 
forth.  The  answer  does  not  deny  that  the 
plaintiff's  mortgage  included  some  por- 
tion of  lots  1  and  2  of  block  44.  The 
answer  alleges  that  the  sheriff  sold  the 
property  described  In  the  mortgage  at 
public  sale,  and  that  "said  premises  and 
the  whole  thereof  was  sold  to  defendant.* 
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Theanswer  further  alleges  tbat  eaid  Jacob 
F.  SchirialBle  waa,  at  tbe  time  ot  docketing 
Bald  Jadgment,  the  owner  of  the  property 
In  Haid  mortgage  set  ont  and  deacrlbed, 
and  the  whole  thereof.  Among  other 
findings  of  fact,  the  record  shows  that  the 
coart  foond  "that  at  the  time  of  the  mort- 
gage, and  since,  the  defendant  Jacob  F. 
Schmalsle  never  owned  any  other  proper- 
ty In  said  block  44  than  tbe  fractional 
parts  of  lots  one  and  two  In  said  block, 
and  as  described  In  tbe  mortgage."  It  Is 
contended  by  the  appellant  that,  as  to 
said  lots  1  and  2  of  block  44,  the  de- 
scriptive language  of  the  mortgage  means 
16  feet  In  depth  severed  from  the  north  end 
of  said  lots;  or.  In  other  words,  that  the 
partition  Hue  severing  plaintiff's  portion 
of  said  lots  nnder  said  mortgage,  woald 
cross  said  lots  16  feet  from  the  north  end 
thereof.  On  the  otber  band,  respondent's 
counsel  contends  tbat  the  terms  of  the 
mortf^ge  "sixteen  feet  of  the  north  end" 
may  mean  16  square  feet.  The  pleadings 
do  not  call  upon  th*e  coart  to  correct  any 
mistake  or  impertectlon  of  tbe  conveyance 
or  to  make  it  conform  to  tbe  intentions 
of  the  partle9  thereto.  It  snch  antssne 
was  InTolved  under  the  present  state  of 
tiie  pleadings  and  facts  fonnd  we  should 
hare  no  difflcalty  in  drawing  a  conclusion 
as  to  the  meaning  of  said  descriptive 
terms,  t>eing  galded  by  the  provisions  of 
sections  628-633,  inclnslve.  of  the  Ck>de  of 
Civil  Procednre.  The  plaintiff  Is  apparent- 
ly satisfied  with  the  description  as  it 
stands  In  the  mortgage,  we  think  tbe 
court  erred  In  conelndlng  that  the  mort- 
gage was  void,  in  so  far  as  It  related 
to  lots  1  and  2  of  block  44,  for  uncer- 
tainty of  description.  The  plaintiff  Is  en- 
titled in  that  respect  to  a  foivclosure  of 
her  mortgage  according  to  the  description 
therein  contained.  Ids  therefore  ordered 
that  tbe  judgment  ot  the  court  be  reversed, 
and  that  ludgment  and  decree  offoreclos- 
ore  of  plaintiff's  mortgage  be  entered  In 
favor  of  plaintiff,  on  the  facte  fonnd,  to 
the  effect  tbat  her  mortgage  Hen  stand 
precedent  to  respondent's  claims  upon 
said  premises  set  up  in  this  action,  and 
to  all  other  intents  in  the  manner  pro- 
vided by  law,  and  the  practice  In  such 
cases. 

BI.4KB,  C.  J.,  and  Db  Wrrr,  J.,  concur. 

00  HoaL  m)  — 

Jb  re  Datis*  Estatk. 

(Supreme  Court  of  Montana.  Nov.  84, 1890. ) 

APFOUmiKKT  OT  ADiaNISTRATOB— QUAUriOiTIONB 
—EVIDENOB. 

1.  Under  Frob.  Prao.  Act  Mont,  i  &5,  pre- 
scribing the  order  in  which  letters  of  admimstra- 
tioD  '^must  be  granted,"  and  section  59,  provid- 
ing that  "no  person  is  competent  to  serve"  who 
is  "adjudged  Dv  the  court  to  be  Inoompetent  to 
execute  Uiednuesof  the  trast  by  reason  of  dmnk- 
enness.  improvidence,  or  want  of  noderstandlDg 
or  integrity, "  an  applicant  who  takee  precedence 
in  the  order  prescnoed  in  section  65  is  not  dls- 
Quallfled  by  reason  ot  dronkenness  because  he  is 
m  the  habit  of  using  liouor  to  some  extent,  and 
at  times  to  a  oonsideraDle  extent,  when  it  also 
appears  that  he  attends  to  important  business, 
uid  has  done  so  tor  many  years,  and  that  he  is 
Bot  omsidered  iaooinpet^t  by  sny  of  the  wit- 


nesses,  many  of  whom  testify  that  his  nse  of  liq- 
uor is  temperate. 

2.  Nor  is  such  applicant  disqualified  by  rea- 
Bou  of  "improvidence"  because,  at  the  advanced 
age  of  61,  he  Is  not  possessed  of  invperty  of  any 
considerable  value,  and  for  five  years  has  not 
supported  his  wife  and  minor  children,  when  it 
appears  that  he  has  been  separated  from  his  wife 
daring  that  ^me,  and  tliat,  thouKfa  he  has  not 
muoh  property,  yet  he  has  carried  on  a  large 
business  for  himself,  and  transacted  important 
ailaira  for  others  involving  the  custody  and  ex- 
penditure of  large  sums  of  money,  in  none  of 
which  matters  is  it  proved  that  he  was  lacldng 
in  diligence,  care,  and  foresight. 

8.  Buoh  applicant  is  not  disqualified  by  rea- 
son of  want  of  integrity,  because  that  three  years 
bttlore  be  made  applioaa<m  ttx  letters  of  admin- 
istration, he  excused  himself  under  oath  from 
grand-Juiy  duty  on  the  ground  that  he  was  a  cit- 
izen of  another  state,  but  that,  upon  the  trial  of 
his  application  for  letters,  he  swore  that  he  had 
resided  in  the  state  for  five  years,  thus  bringing 
himself  within  the  statnte  fOTbidding  the  ap- 
pointment of  a  non-residoit,  (Frob.  Frac.  Act 
Mont.  S  fiS, )  as  these  facts  do  not  show  that  appli- 
cant has  committed  perjury,  but  simply  that  he 
made  a  distinction  between  "citizenship,"  which 
renders  one  eligible  for  grand  Jury  service,  and 
"residence"  requisite  as  tbe  qnaliooation  of  an 
sdministrator. 

4.  In  order  to  prove  vrant  of  Integrity  on  the 
part  of  applicant,  tbe  oontestants  attempted  to 
show  that  he  had  entered  into  a  conspira^  with 
bis  brother  and  son  to  defraad  the  rest  of  the 
heirs  of  their  rightful  shares.  One  ol  the  heirs 
testified  that,  on  learning  that  decedent  could  not 
live  long,  she  rem^lied  to  applicant  that  the  old 
aunts  would  be  snrprised  to  find  how  much  they 
had,  and  that  applicant  said  that  they  need  know 
nothing  of  it  unless  their  nieces  and  nephews 
told  them,  and  that  they  would  be  satlsfled  with 
very  little.  Applicant  denied  saying  this.  It 
was  also  shown  tiiat,  at  a  meeting  ot  tbe  heirs 
after  tiie  funeral  ot  decedent.  In  Massachusetts, 
applicant's  brother  stated  to  those  assembled  tbat 
it  would  tal£e  from  5  to  10  ye^  to  settle  the  es 
tate,  if  there  was  any,  in  Montana,  and  that  ap- 
plicant oonfirmed  the  trath  of  this  statement. 
Applicant's  brother  then  requested  tbe  heirs  to 
give  him  power  of  attomeyto  represent  their  In- 
terests in  Montana,  but  this  they  refused  to  do. 
It  did  not  appear  that  applicant  had  conferred 
with  his  brother  prior  to  the  meeting,  and  it  was 
shown  that  they  had  seen  each  other  but  once  in 
30  years.  It  was  shown  that  applicant's  son 
olimned  a  nnmber  ot  shares  of  stow,  as  a  gift 
from  decedent,  and  was  inimical  to  me  rest  of 
the  heirs.  There  was  much  correspondence  be- 
tween applicant's  son  and  his  brother,  but  it  was 
not  shown  that  applicant  had  any  knowledge  of 
it,  nor  tbat  he  knew  of  statements  made  by  his 
t>rotber  which  indicated  that  he  (the  brother) 
entertained  sinister  designs  upon  the  estate. 
Many  witnesses  testified  that  applicant's  reputa- 
tion for  integrity  was  good  in  the  community  Id 
which  be  lived.  Hela,  that  no  conspiracy  was 
shown,  nor  was  It  Droved  that  applicant  lacked 
Ictegritr.   Bukb,  C.  J.,  dissenting, 

5.  The  existence  of  the  alleged  conspiracy  on 
the  part  of  applicant,  his  son,  and  bis  Ivother 
not  having  been  shown,  telen^ms  that  passed 
between  applicant's  son  and  his  brother  relative 
to  the  estate,  just  miw  to  decedent's  death,  are 
inadmissible  in  evidenoe  against  ajnllcant,  who 
la  not  shown  to  have  had  anyknowleage  ot  tbem. 

0.  Evidence  of  conversations  between  appli- 
cant's brother  and  third  persons.  In  which  the 
brother  intimated  an  intention  to  defraud  the 
other  heirs.  Is  inadmissible  In  t^e  absence  of 
proof  of  a  conspiracy  between  applicant  and  his 
brother,  or  of  proof  that  tbe  brother's  remarks 
were  nuide  in  aK>licsnt's  presenoa. 

Appeal  from  district  court.  Silver  Bow 
county ;  John  J.  McUatton.  Judge. 
NHtbaaiel  Mylera,  Wnde,  Toole  &  Wal- 
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/ace,  Frank  E.  Corbett,  Stephen  De  Wo/fe, 
and  McCoDoell  «fe  Ciayberg,  for  appellant. 
Jf'orbis  &  Forbla,  M.  Ktrkpatrlck,  and  J. 
M.  Woolwoi  tb,  for  respondent. 

HABWooDt  J.  This  is  an  appeal  on  be- 
half of  Henry  A.  Root,  an  applicant  for 
letters  of  administration  on  the  estate  of 
Andrew  J.  Daris,  deceased.  On  the  lltb 
day  of  March,  1890,  as  appears  by  the  rec- 
ord, Andrew  J.  Davis,  then  a  resident  of 
Bntte  City,  Silver  Buw  coanty,  this  state, 
died  at  that  place,  leaving  an  ratate  of  the 
estioaated  value  of  four  and  one-half  or 
five  millions  dollars.  Among  others. 
John  A.  Davis,  a  brother,  and  one  Henry 
A.  Root,  a  nephew,  of  deceased,  petitioned 
the  district  court,  exerclstog  its  probate 
jurisdiction  under  the  constitution,  for 
letters  of  administration  on  said  estate; 
and  each  of  said  applicants  also  filed  ob- 
jections to  the  appointment  of  the  other. 
Section  61,  Prob.  Prac.  Act.  These  peti- 
tions and  contests  were  heard  and  deter* 
mined  by  the  court  making  an  order  over- 
ruling all  objectioQB  to  the  appointmentof 
John  A.  Davis,  and  granting  to  him  let- 
ters of  administration  upon  said  estate. 
Appellant,  Henry  A.  B()Ot,  thereupon 
made  a  motion  for  new  trial  In  said  mat- 
ter upon  the  following  grounds:  First. 
Inanfllclency  of  the  evidence  to  Justify  the 
lodgment,  decision,  and  order  of  the  court, 
and  that  the  same  la  against  law.  iSec- 
oad.  Errors  of  law  rjceurring  at  the  trial 
and  excepted  to  by  the  party  making  this 
application.  Sections  323-327,  Prob.  Prac. 
Act;  sections  295-301,  Code  ClvUProc.  Mo- 
tion for  new  trial  was  made  upon  a  state- 
ment of  the  case,  and,  being  heard  by  the 
court,  was  overruled, and  this  appeal  was 
taken,  both  from  the  order  overruling  mo- 
tion for  new  trial,  and  from  the  ^dgment 
and  order  of  court  granting  letters  of  ad- 
ministration to  John  A.  Davis. 

Our  statute  (section  55,  Prob,  Prac. 
Act)  provides  the  order  of  precedence  in 
which  letters  of  administration  must  be 
granted  as  follows:  "Letters  o1  adminis- 
tration on  the  estate  of  a  person  dying  In- 
testate most  be  irranted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned, 
who  are  respectively  entitled  thereto  In 
the  following  order:  First,  the  surviving 
husband  or  wife  or  some  competent  per- 
son whom  he  or  she  may  request  to  have 
appointed;  Becond.  the  children;  third, 
the  father  and  mother;  fyurtb,  the  broth- 
ers; Hitbt  the  sisters;  sixth,  the  grand- 
children ;  eeveath,  the  next  of  kin  entitled 
to  share  In  distribution  of  the  estate; 
eifchtb,  the  public  administrator;  ninth, 
the  creditors:  tenth,  any  person  legally 
competent."  The  persons,  however,  enti- 
tled to  letters  of  administration,  as  pre- 
8crll>ed  In  the  foregoing  section,  are  .  sub- 
ject to  a  provision  of  the  same  section,  to 
the  effect  thaf'nu  person  who  Is  not  a  res- 
ident of  this  state  shall  be  apiiolnted  ad- 
ministrator; "  and  also  to  the  provisions 
of  section  59,  as  follows:  "No  person  is 
comiwtent  to  serve  as  administrator  or 
admlnistratriz  who,  when  appointed,  le, 
—First,  under  age  of  majority;  second, 
convicted  of  an  Infamous  crime;  third,  ad- 
judged by  the  court  to  be  Incompetent  to 
execute  the  duties  of  the  trust,  by  reason 


of  drunkenness,  Improvidence,  or  want  of 
understanding  or  integrity."  In  section 
64,  Prob.  Prac-  Act,  it  Is  provided  that 
"any  person  Interested  may  contest  the 
petition  by  filing  written  opposition  there- 
to on  the  grounds  of  Incompetency  of  the 
applicant. "  Under  the  provisions  of  those 
statutes  It  Is  clear  that  letters  of  admlni»- 
tratlon  "must  be  granted"  to  applicants 
in  the  order  prescribed  by  statute,  to  the 
exclusion  of  others,  unless  the  applicant 
is  disqualified  by  reason  of  being  a  non- 
resident of  this  state,  or  a  minor,  or  hav- 
ing been  convicted  of  an  Infamous  crime, 
or  adjudged  by  the  court  to  tw  locompeteat 
to  execute  the  duties  of  the  trust  by  rea- 
son of  drunkenness,  improvidence,  or  want 
of  understanding  or  Integrity.  Respond- 
ent, John  A.  Davis,  occupies  a  place  pre- 
cedent to  appellant,  Henry  A.  Root,  in 
right  to  letters  of  administration  upon 
this  estate,  by  the  provisions  of  statute, 
and»  ontosa  respondent  be  dla'tuallfled  by 
reason  of  some  disability  mentioned  In  the 
statute,  his  appointnlent  was  properly 
made  by  the  court  and  must  stand.  Mc- 
Gregor V.  McGregor,  33  How.  Pr.  456. 
The  objections  set  up  by  appellant  against 
the  appointment  of  John  A.  Davis  are, 
— First,  that  he  is  a  non-resident  of  this 
state:  second,  that  he  Is  incompetent  to 
execute  the  duties  of  the  trust  by  reason 
of  dninkenneaa,  Improvidence,  want  of  on- 
deratandlng  and  inl^n^ty.  Evidence  was 
introduced  in  support  of  these  allegations 
on  the  part  of  Henry  A.  Root,  as  well  as 
evidence  as  to  the  qualification  of  John  A. 
Davls.and  in  his  defense  against  the  objec- 
tions to  his  appoln  tmen  t.  The  assignments 
of  error  contained  in  the  record  relate.— 
First,  to  the  alleged  Insufflclency  of  the 
evidence  to  Justify  the  findings  of  the  court 
against  the  alleged  causes  of  incompetent 
cy ;  and,  secondly,  to  errors  of  law  all^fxl 
to  have  occurred  at  the  trial,  and  been  ex- 
cepted to  by  appellant.  These  matters 
will  now  be  considered  in  the  order  set 
forth  In  the  record. 

The  first  ground  of  error  assigned.  Is,  In 
effect,  that  the  evidence  is  insufficient  to 
support  the  finding  of  the  court  that  re- 
spondent was  not  disguallfied.and  should 
not  be  adjudged  incompetent,  by  reason 
of  drunkenness.  Opon  a  careful  review  of 
all  theevldence  Introduced,  we  find  no  error 
In  the  conclusion  reached  by  the  court  be- 
lowuponthlsquestion.  Thisquestlondoes 
not  turn  upon  the  fact  that  the  applicant 
Is  shown  to  be  In  the  habit  of  using  Intox- 
icating liquor  to  some  extent.  However 
reprehensible  that  habit  may  be  asr^ard- 
ed  from  a  moral  poln  t  ot  view,  it  Is  not  with- 
in the  province  of  the  court  to  deny  letters 
of  administration  to  an  applicant  on  the 
ground  of  mere  use  of  intoxicants.  The 
drunkennesscontemplated  bythls  statute, 
undoubtedly.  Is  that  excessive,  Inveterate, 
and  continued  use  of  intoxicants,  to  such 
an  extent  as  to  render  the  subject  of  the 
habit  an  unsafe  agent  to  Intrust  with  the 
care  of  property  or  the  transaction  of  busi- 
ness. It  is  a  matter  of  common  knowl- 
edge that  the  appetite  (or  Intoxicating 
liquor  takes  such  stronghold  upon  some 
Individuals  as  to  bncome  a  controlling  in* 
fluence.  The  appetite  strengthens  by  each 
successive  indulgence.  The  wlU  force  be- 


Digilized  by 


Google 


Mont) 


IN  BE  DATIS'  ESTATE. 


107 


cumes  too  feeble  to  reelst  the  craving  ol 
tbe  appetite,  indnlsence  Is  nnrestricted, 
constant,  and  excessive.  A  peraon  ao  con- 
trolled by  Buch  an  appetite  may  be  eald  to 
be  abandoned  to  the  habit  of  drunken- 
nesH.  The  nnfortiiDate  effect  of  this  habit 
is  to  render  tbe  subject  of  It,  not  only 
phyHically  and  mentally  Incompetent  to 
transact  business  of  importance,  and  pre- 
■erve  property  with  due  care,  bat  usnally 
the  anbject  of  this  habit  becomes  Inditfei^ 
ent  to  the  most  sacred  duties,  and  careless 
ofde  mands  of  the  highest  moment,  Such 
a  person  may  well  be  adjud^^ed  incompe- 
tent to  execute  the  duties  ot  the  trust  in- 
volted  In  the  adiulnlstratlon  ol  an  estate. 
It  Is  nndoabtedly  easier  to  prove  the  fact, 
and  the  dlsqualltylnff  ieffect,  of  drunken- 
ness, than  to  define  the  de$:reeotintemper- 
ance  necessary  to  produce  incompetency. 
The  vital  question  In  the  inveBtlgation  of 
this  objection  is  whether,  or  not,  the  ap- 
plicant for  letters  Is  incompetent  by  reason 
of  the  inveterate  use  of  intoxicants,  and 
not  whether  he  may,  or  may  not,  have 
□Bed  the  same  to  some  extent,  in  the 
case  at  bar  It  is  admitted  by  appellant's 
counsel  that  the  evidence  introduced  to 
establish  the  Incapacity  ot  John  A.  DaTls. 
by  reason  of  drunkenuess,  is  meafcer. 
Witnesses  introduced  In  support  of  that 
char^.testifled  that  John  A.  Davis  drank 
IntoxlcatlnfT  liquor,  and  some  testified 
tliat  he  used  the  same  to  considerable  ex- 
tent at  times,  yet  none  of  these  witnesses 
would  undertake  to  say  that  John  A. 
Darls  was  Incompetent  to  transact  Im- 
portant business;  nor  did  they  testify  to 
other  facts  from  which  the  court  could 
reasonably  draw  that  conclusion.  In  de- 
fenseagainst  this  allegation,  it  wasproved, 
by  a  nombero^  witnesses  on  behalf  of  John 
A.  Davis,  that,  during  his  residence  In 
Butte  City  since  the  fall  of  1885,  up  to  the 
fall  ot  IS88,  he  was  engaged  in  the  whole- 
sale grocery  business  at  that  place,  as  the 
senior  memt>er  of  the  firm  of  Davis  &  Co. ; 
that  he  was  attentive  to  that  business, 
and  conducted  It  with  such  care  and  fore- 
sight that  he  acquired  the  reputation  of 
being  a  conservative*  snccessfnl,  and  clear- 
headed business  man;  and  that  other  busi- 
ness men  of  that  city  sought  his  counsel 
in  reference  to  bu&lness  transactions.  The 
testlmonylntroduced  on  behalf  of  John  A. 
Davis  shows  that,  since  the  fall  of  18S8, 
when  he  retired  from  said  wholesale  gro- 
cery business,  be  has  been  engaged  in  at- 
tending to  Important  business  matters  for 
the  First  National  Bank  of  Butte,  and 
also  for  tbe  deceased,  Andrew  J.  Davis, 
such  as  looking  afterclairaa  owing  to  said 
bank,  rebuilding  the  said  bank  after  its 
destruction  In  the  fall  of  1889,  and  attend- 
ing to  important  litigation  in  Iowa  for 
deceased.  The  testimony  of  these  wit- 
nessses,  as  to  the  respondent's  habit  ot 
using  intoxicating  liquor,  Is  to  the  effect 
that  his  use  of  the  same  was  temperate. 
We  think  the  court  properly  found  upon 
the  proof  that  the  applicant  was  not  In- 
competent by  reason  of  alleged  drunken- 
ness.   See  Kechele's  Case,  1  TuL:k.  52. 

Improvidence  was  set  up  as  ground  of 
dlsquallflcation  of  John  A.  Davis, and  tt  is 
nrged  that  the  court  erred  In  finding  that 
tbe  same  was  not  established  by  the  evi- 


dence. In  support  ot  this  ground  ot  dls- 
qnallflcatlon,  our  attention  is  called  to 
two  facts  shown  by  the  evidence:  Firat, 
that  respondent,  ali  the  advanced  age 
of  61  years,  is  not  possessed  ot  property  of 
any  considerable  value;  secondly,  that 
since  1885  he  has  not  supported  his  wife 
and  minor  children.  As  to  the  latter  fact, 
the  evidence  shows  that  a  separation  took 

Slace  between  respondent  and  his  wife  in 
!t8&,  and  that  he  has  not  supported  his 
wife  and  two  minor  children  since  that 
time.  These  facts  do  not  tend  to  prove, 
either  the  providence  or  improvidence  of 
respondent,  lie  may  have  attended  all 
his  transactions  in  reference  to  the  man- 
agement of  property  with  the  best  erf 
foresight,  and  "hoarded  his  gain  with  a 
miser's  care,  "and  yet  not  supported  bis 
wife  and  children.  Nur  does  thefact  that 
respondent  bas  no  estate,  standing  alone, 
sustain  the  charge  of  improvidence. 
Emerson  v.  Bowers,  14  N.  Y.  449.  "Im- 
providence "  Is  defined  to  be  a  want  of  care 
and  foresight  in  the  management  ot  prot>- 
erty.  Cnope  t.  Lowerre,  1  Barb.  Cn.  45; 
Webst.  Diet. ;  10  Amer.  ft  Eng.  Enc.  Law, 
321.  The  symptoms  of  an  Improvident 
-temperament  would,  evidently,  be  care- 
lessness. Indifference,  prodigality,  waste- 
fulness, or  negligence  In  reference  to  the 
care,  management,  and  preservation  of 
property  in  charge.  It  Is  said  In  Coope  v. 
Lowerre,  supra:  ''The  Improvidence 
which  tbe  tramers  ot  the  Revised  Statutes 
had  in  contemplation,  as  a  ground  ot  ex- 
clusion. Is  that  want  of  care  and  foresight 
In  the  management  of  property  which 
would  be  likely  to  render  the  estate  and 
effects  of  the  intestate  unsafe,  and  liable 
to  be  lost  or  diminished  In  value  by  Im- 
providence, In  case  administration  thereof 
should  be  committed  to  such  Improvident 
person."  We  do  not  find  in  the  record 
any  evidence  to  show  that  respondent 
possesses,  or  has  exhibited,  In  reference 
to  property,  tbe  characteristics  which  con- 
stitute improvidence.  On  the  contrary, 
there  Is  evidence  showing  that  he  bas  been 
engaged  extensively  In  mercantile  busi- 
ness; that  he  has  been  Intrusted  with  the 
custody,  care,  and  expenditure  of  lai^ 
sums  ot  money,  and  the  superintendence  ot 
undertakings  ot  importance,  involving 
large  expense;  and  In  none  of  these  mat- 
ters is  it  shown  that  respondent  was 
wanting  In  foresight,  care,  and  dlllgenm 
In  the  management  and  preservation  of 
the  property  committed  to  his  charge. 
The  court  appears  to  be  fully  sustained  by 
evidence  In  Us  finding  that  respondent  Is 
not  disqualified  by  reason  of  improvidence. 
Coope  V.  Lowerre,  supra;  Emerson  v. 
Bowers, supra ;  McMahon  v.  Harrison, 6N. 
y,  448;  Coggshall  v.  Green,  9  Hun,  471. 

Want  of  understanding  was  alleged  as 
a  ground  ot  disqualification  of  respond- 
ent, and  the  finding  ot  the  court  against 
tbe  existence  ot  that  fact  Is  assigned  as 
error,  on  the  ground  that  such  finding  Is 
not  supported  by  the  evidence.  This  prop- 
osition is  not  supported  by  any  evidence 
found  In  the  record.  Tbe  tenor  of  all  the 
evidence  Is  to  the  contrary,  and,  more- 
over, the  charge  Is  incompatible  with  an- 
other charge  and  theory  wrought  out  ot 
the  evidence,  to   be  further  considered. 
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namely,  an  alleged  design  on  tbe  part  of 
respondent  to  defraud  certain  beirHOt  their 
rightful  shares  of  said  estate,  and  an  al- 
leged conspiracy  entered  Into  by  respond- 
ent with  others  to  carry  out  that  fraudu- 
lent purpose.  Not  only  the  tenor  o!  the 
evidence,  as  we  view  it,  but  tbe  construc- 
tion put  upon  tbe  evidence,  by  appellant's 
conneel, contradicts  theallegation  that  re- 
spondent Is  wanting  In  understanding. 

The  further  and  last  ground  of  disqual- 
ification urged  by  appellant  against  the 
Issuance  of  letters  of  admlnlstratiun  to  re- 
spondent is  "want  of  Integrity."  The 
finding  of  tbe  court  against  that  alleged 
disqnallflcatlon  is  assigned  as  error  for 
tbe  alleged  reason  that  such  finding  was 
not  supported  by  the  evidence.  In  passing 
upon  this  question  It  will  be  necessary 
also,  to  consider  and  determine  the  alleged 
errors  of  law,  assigned  In  reference  to  the 
ezclaslon  of  certain  teHtimony  offered  at 
the  trial,  on  behalf  of  appellant.  In  ad- 
dition to  the  fact  that  "conviction  of  an 
Infamoua  crime"  absolutely  disqualifies 
an  applicant  for  letters  of  administra- 
tion, the  question  of  the  Integrity  of  tbe 
applicant  may  bu  raised  and  be  made 
the  subject  of  Judicial  investigation  and 
Judgment.  It  judgment  be  pronounced, 
to  tbe  effect  that  tbe  applicant  is  in- 
competent to  execute  tbe  duties  of  tbe 
trust  by  reason  of  want  ot  int^ity, 
letters  shall  not  issue  to  blm.  Section 
59,  Frob.  Prac.  Act.  Just  what  degree 
of  moral  delinquency  would  justify  the 
court  in  proceeding  to  that  judgment 
is  not  clear.  Undoubtedly,  tbe  acunsa- 
tlons  upon  which  a  court  should  base 
this  judfirment  ought  tu  be  certain  and 
grave  In  their  nature,  and  be  established 
by  proof  which  would,  at  least,  approach 
the  certainty  required  for  conviction  In 
criminal  prosecutions.  An  abandoned  per- 
son may  be  guilty  ot  many  dishonest 
transactions  not  punishable  by  our  Crim- 
inal Code  as  an  "Infamous crime,"  which, 
nevertheless,  would  Indicate  sncfa  moral 
turpitude,  such  baseness  of  character,  such 
want  of  integrity  and  conscientious  hon- 
esty of  purpose,  as  to  render  him  unwor- 
thy of  thetrust  Involved  in  theadmlnlstra* 
tion  of  an  estate.  Under  this  statute 
proof  may  be  made  of  such  depraved  con- 
duct as  would  impeach  au  applicant's  in- 
tegrity, and  justify  the  court  iu  adjudging 
blm  Incompetmt  by  reason  of  want  of  in- 
tegrity. The  testimony,  which  appellant 
insists  ludicates  awant  of  Integrity  on  tbe 
part  of  John  A.  Davis,  will  now  be  ex- 
amined. It  appears,  by  the  testimony  of 
respondent,  that  about  three  years  ago. 
on  an  occasion  wben  be  was  summoned 
as  a  grand  juror  tor  Sliver  Bow  county, 
on  bis  examination  under  oath  as  to  his 
qualifications  to  act  as  such,  he  excused 
himself  from  such  service  by  saying  he 
was  a  citizen  of  Chicago.  This  fact, 
coupled  with  the  further  fact  that  re- 
spondent testified  In  the  trial  of  this  case 
that  he  had  resided  In  Silver  Bow  county 
since  the  fall  *of  1885,  Is  construed  by  ap- 
pellant's counsel  as  showing  that  John 
A.  Davis  has  falsely  testified,  either  In  one 
case  or  the  other.  We  think  it  is  a  self- 
evident  proposition  that  one  who  deiiber- 
<ttely  and  knowingly  violates  tbe  sanctity 


of  his  oath  Is  wanting  in  Integrity.  One 
of  appellant's  counsel  asserts  in  his  brief 
that  John  A.  Davis  "  being  examined  un- 
der oath,  in  order  to  escape  jury  duty  as 
a  citizen,  falsely  testified  that  he  then 
resided  in  Chicago,  and  that  he  did  not 
TttBide  at  Battn,  and  so  escaped  Jury  serv- 
ice. "  Tfaia  la  a  grave  charge,  bat  the  evi- 
dence does  not  support  It.  Respondent 
Davis,  testifying  in  this  respect,  said  he 
had  resided  in  Butte  ever  since  the  fall  ot 
1885.  He  was  residing  there  when  sum- 
moned to  serve  on  tbe  grand  Jury,  and. 
as  to  that  matter,  he  says  In  his  testi- 
mony: "£  excused  myself  on  account  of 
citizenship,  about  tlireO'  years  ago;  I 
think,  in  that  conversation,  £  told  the 
Judge,  probably,  that  I  was  not  a  citlsen 
here.  I  think  that  was  as  much  as  two 
years  ago.  I  know  the  Judge  asked  me  at 
the  time  It  I  Intended  to  become  a  citizen 
here.  I  told  him  1  had  not  decided.  I 
told  him  I  was  a  ^tiien  <rf  Ohicago.'*  Iu 
viewing  this  evldrace,  It  appears  very 
plainly  that  the  respondent  made  a  dla- 
tinctioa  between  residenceand  citizenship. 
There  is  no  other  evidence  on  this  mat- 
ter than  the  testimony  ot  respondent.  It 
is  simply  the  evidence  of  respondent  as  to 
ti4s  intention  respecting  falscitlzenehlp.and 
the  expression  thereof  before  thecourttwo 
or  three  years  ago.  It  is  not  uncommon 
for  a  man  to  dwell  or  reside  In  one  coun- 
try, and  at  the  same  time  claim  his  cltl- 
zeuBhip  in  another.  We  find  nothing  In 
this  evidence  to  Justify  the  InfHrence  drawn 
therefrom  by  appellant's  counsel. 

Appellantfurtber  undertakes  to  Impeach 
tbe  Integrity  of  John  A.  Davis  by  attribut- 
ing to  him  a  design  to  defraud  certain 
btnrs  of  said  estate  ot  their  rightful  shares 
thereof,  and.  In  furtherance  ot  such  design, 
a  conspiracy  entered  into  &y  respondent, 
John  A.,  and  his  brother  Erwln,  to  carry 
such  purpose  into  effect.  To  establish  this 
fraudulent  design  and  conspiracy,  appel- 
lant's counsel  point,  flnst,  to  the  testimony 
of  Mrs.  Ellen  Comue,  a  sister  ot  appellant. 
Henry  A.  Root.  It  appears  by  the  record 
that,  during  the  last  Illness  of  Andrew  J. 
Davis,  deceased,  she  was  summoned  from 
New  Tork  state  by  telegram  to  visit  her 
uncle  Andrew.  In  her  testimony  on  be- 
half ot  Henry  A.  Root,  the  appellant,  she 
relateethat  soon  after  her  arrival  In  Butte 
City,  she  learned  from  the  attending  phy- 
sician that  her  uncle  could  not  survive 
many  days.  That,  upon  learning  this, 
she  said  to  her  uncle  John,  the  respond- 
ent, "What  a  surprise  it  would  be  to  those 
aunts  down  there  when  they  realize  how 
much  they  will  have."  That  he  replied, 
saying:  "If  their  nieces  and  nephews  do 
not  put  anything  into  thdr  heads,  they 
win  be  satisfied  with  very  little.  Diana 
should  have  tbe  place  where  she  is  living. 
We  will  give  a  deed  to  her  and  a  tew  hun- 
dred dollars,  and  she  will  be  all  right." 
That  she  then  remarked  to  her  uncle  John 
that  he  would  not  find  those  old  aunts 
such  tools  as  he  thought  they  were,  to 
which  John  A.  replied :  "  Well,  it  they  do 
too  much  talking,  1  will  go  in  with  Jetf 
and  take  every  dollar.  Icango  into  Iowa 
and  prove  anything,  and  It  won't  take  very 
much  money  to  do  it  either. "  It  appearx 
by  the  record  that  the  person  referred  to 
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aa'*.Teff''iB  an  alleged  Illetcltimate  eon  of 
decpaaed.  Alter  Ellen  Cornue  related  that 
converaatlon  as  aforetiaid,  John  A.  Davis 
teatlfled  asto  the  aame  converBatioa.  His 
version  of  it  contradlcta  Ellen  Comae's 
evidence  in  that  respect,  except  that  they 
both  a^ree  that  she  coromenced  said  con- 
versation. It  doee  not  appear  tbat,  on 
any  occasion,  John  A.  Introduced  such 
sabject,  nor  any  subject  kindred  to  the 
cue  mentioned  in  said  conversation,  al- 
thouffh  he  was  In  company  with  his  niece, 
Ellen  Cornae,  treqnently  at  Bntte  City, 
and  they  traveled  together  thereafter  from 
Butte.  Mont.,  to  Springfield,  Mass. ;  nor 
does  it  appear  that  John  A.  souKht  to 
persuade  this  niece,  or  any  one  who  had 
knowledge  of  the  vast  estate  left  by  de- 
ceased, to  Join  him  In  suppressing  that 
knowledge  from  other  hMrs,  or  In  defraud- 
ing or  mlBlnforming  them  as  to  the  es- 
tate. On  one  occasion  alone  this  niece  ln< 
troduced  a  conversation  as  to  the  stirprise 
that  awaited  the  other  heirs,  and,  accord- 
lug  to  her  narrative,  John  A.  Intimated 
that  he  harbored  improper  intentions  to- 
wards other  heirs.  This  he  emphatically 
denies,  and  gives  a  different  version  of  said 
conTersatlon.  The  most  that  can  be  said 
of  this  evidence  ts  that  it  Is  conflicting, 
and  the  court,  having  the  witnesses  before 
it,  decided  between  the  conflicting  state- 
ments. The  well-established  rule,  often 
announced  by  this  court,  is  that  in  such  a 
case  the  decision  will  not  be  disturbed. 
We  pass  to  another  incident  connected 
with  this  branch  of  the  case,  upon  which 
counsel  for  the  appellant  lay  great  stress, 
as  bearing  upon  the  alleged  evil  designs  of 
John  A.  Davis; against  certain  other  heirs. 
It  appears  by  the  testimony  tbat  Imme* 
diately  after  the  death  of  Andrew  J.  Davis, 
the  remains  of  the  deceased  were  conve.ved 
to  the  family  bnrylng-place,  near  Spring- 
field, Mass.,  for  interment.  After  the  fa- 
Deral,  on  the  evening  of  the  same  day,  a 
number  of  the  relations  and  heirs  of  the 
deceased  being  present  at  the  Massasoit 
house,  In  Springfield,  they  met  together, 
to  consider  wbat  action  was  proper  on 
their  part  in  reference  to  the  estate  of  de- 
ceased. There  was  present  at  this  meet- 
ing, respondent,  John  A.  Davla,  his  broth- 
yiv  Erwin,  and  several  of  bis  sisters,  also 
appeUant,  Henry  A.  Bout,  and  some  orher 
beira  of  deceased.  Erwin  Davis  first  made 
some  remarks  there,  in  which  he  said,  in 
effect,  that  deceased  may  have  left  a  will ; 
that  there  was  awill  made  by  deceased  at 
one  time.  lie  also  said  that  the  estate 
was  not  as  large  as  had  been  reported, 
and  suggested  the  probability  of  large 
debts  existing  against  the  estate,  and 
mentioned  the  fact  that  it  was  reported 
that  deceased  had  an  illegitimate  son  In 
Iowa,  whose  claims  may  be  set  up,  and 
litigation  Involved  thereby,  and  suggested 
something  about  the  advisability  of  at- 
tempting to  settle  with  said  son  to  avoid 
scandal;  that  he  thought  the  estate  could 
be  settled  in  5  years  it  there  was  a  will, 
bat  that  it  would  take  10  years  If  there 
was  no  will.  As  to  this  last  remnrk  in 
reference  to  the  time  required  to  settle  the 
estate,  be  turned  to  John  A.  and  asked 
him  if  he  thought  the  statement  about  the 
time  was  correct,  and  John  A.  assented  tu 


the  correctness  of  that  statement.  Erwin 
further  suggested  that  some  one  should  be 
appointed  by  the  heirs  to  represent  their 
interests  in  Montana,  and  said  he  sup- 
posed they  would  think  him  a  proper  per-, 
son  to  represent  them  and  look  after  their 
interests.  This  he  said  he  frould  do  if 
they  so  desired  and  empowered  him  so  to 
do,  and  he  suggested  tbat  they  sign  a 
paper  giving  him  such  power.  The  re- 
marks of  Erwin  Davis  at  said  meeting  are 
repeated  with  considerable  variation  In 
Important  features,  by  some  sciven  wit- 
nesses who  were  present,  and  who  testi- 
fied on  this  hearing,  on  the  part  of  the  ap- 
pellant, Boot.  For  Instancejit  Is  observed 
that  some  of  these  witueHses  report  Er- 
win as  making  the  remark,  when  he  re- 
ferred to  said  estate,  "if  there  is  any  es- 
tate," while  Henry  A.  Boot,  the  appellant, 
a  lawyer  by  profession,  Mr.  Herbert  P. 
Cumraittgs,  a  business  man,  and  Mrs.  Ellft- 
abeth  Ladd.a  niece  of  deceased,  who  were 
called  as  witnesses  against  John  A.  Davis 
and  related  the  remarks  of  Erwiu  Davis 
at  said  meeting,  do  not  report  him  as 
making  such  a  remark.  Mr.  Cuminlngjs 
testifies  that  Erwin.  in  the  course  of  his 
remarks  at  said  meetdncf,  said :  "If  there 
was  any  estate  for  us,  it  would  be  ob- 
tained after  a  great  deal  of  litigation." 
In  the  same  connection,  according  to  tbis 
witness,  Erwin  spoke  of  the  "supposed  Il- 
legitimate child  and  said  there  would  be 
either  eleven  heirs  or  one,  and  that  in  an 
emergency  some  person  should  be  given 
authority  to  act  In  regard  to  him  If  any- 
thing came  up.**  After  Erwin  Davis  fin- 
ished his  remarks,  appellant,  Root,  made 
some  remarks  to  those  assembled,  in 
which  he,  in  eOect,  contradicted  or  modi- 
fied the  statements  made  by  Erwin.  and 
advised  the  heirs  not  to  sign  any  power  of 
attorney  or  other  paper  as  suggested  b^ 
Erwin,  at  least  until  they  had  advised 
wlthcounsel.  This  appears  to  have  ended 
the  meeting.  It  is  shown  that,  after  said 
meeting,  Et  win  and  John  A.  still  advised 
their  sisters  to  sign  the  paper  authorizing 
Erwin  to  represent  them  concerning  their 
interests  In  Montana,  but  in  what  respect, 
and  to  what  extent,  this  paper  authorized 
him  does  not  appear.  It  is  Intimated  by 
appellant's  coans^  that  said  paper  may 
have  been  a  document  of  dlRerent  purport 
from  that  represented  by  Erwin.  That 
document,  however,  does  not  appear  in 
evidence,  nor  does  any  witness  state  any- 
thing as  to  its  contents,  nor  does  it  ap- 
pear that  Erwin  sought  to  conceal  its  con- 
tents. No  evidence  is  fonnd  In  the  record 
to  show  that  there  was  anything  In  said 
papercontrary  to  what  Erwin  represented, 
nor  that  Mr.  Boot,  a  lawyer  present  and 
disputing  the  propriety  of  the  heirs  sign- 
ing it,  could  not  have  freely  examined  its 
contents  if  be  desired. 

After  the  conversation  between  Mrs. 
Cornue  and  respondent  had  been  related 
by  her,  and  the  incidents  of  said  meeting 
attbe  Massasoit  Househad  been  narrated 
by  many  witnesses  on  the  part  of  appel- 
lant, John  A.  Davis  was  recalled  for  fur- 
ther cross-examination  by  appellants' 
counsel,  and  testified  to  the  following 
effect:  That,  prior  to  the  said  meeting  at 
tbe  Massasoit  House,  he  bad  not  seen  bis 
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brother  Erwln  bat  once  during  a  period 
of  more  than.30  yeaifl,  and  that  the  one 
occasion  was  10  years  ago,  when  they  met 
and  were  together  about  two  hours;  that 
before  reachinji:  the  Maesasolt  House  on 
the  occasion  mentioned,  he  bad  no  com- 
munication whatever  with  his  brother  Er- 
win;  that  be  did  not  know  what  corre- 
spondence passed  between  his  son  Andrew 
and  his  brother  Erwln.  He  related  the 
incidents  of  meeting  his  brother  Erwln 
and  his  aged  sisters,  when  he  arrived  at 
SprinKfleid,  Mass.,  In  charge  6t  his  de- 
ceased brother's  body,  and  narrated  what 
little  conversation  be  had  with  Erwln 
prior  to  the  funeral,  and  on  his  return 
therefrom,  up  to  the  time  of  said  meeting 
of  the  heirs,  which  meeting  occurred  after 
dinner,  on  the  day  of  the  fnneral.  He  pos- 
itively denies  any  secret  meeting  or  con- 
versation with  Erwln,  and  denies  that  he 
entered  Into,  or  thought  of  entering  Into, 
any  combination  with  Erwlu.  After  the 
aforementioned  testimony  was  introduced 
on  the  part  of  appellant,  his  counsel 
offered  to  prove  by  him  the  following  facta 
In  opposition  to  John  A.  Davis  for  letters 
of  administration  on  satd  estate,  to-wlt : 
"That  shortly  prior  to  the  visit  of  Mr. 
Root  to  Montana,  In  the  early  part  of 
March,  this  year,  his  uncle  Erwln  stated 
to  him  tbattberewas  nodonbt  bis  brother 
Andrew  wonld  shortly  die;  that  Andrew 
could  not  Ifvemnch  longer;  that  hisestate 
would  have  to  be  taken  cbai-ge  of  and  ad- 
ministered upon ;  that  the  proper  persons 
to  control  the  administration  were  him- 
self, [Erwln,]  Mr.  Root,  and  Mrs.  Gornue; 
that  they  could  select  some  one  to  take 
charge  of  It;  that  there  were  very  few  of 
the  heirs  who  needed  anything;  that  there 
was  no  reason  why  many  of  them  should 
receive  anything;  that  the  interests  of 
most  of  them  could  be  acquired.  If  he  [Er- 
wln] controlled  the  administration,  for 
very  little;  that  the  possession  of  money 
would  be  an  Injury  to  most  of  them  ;  that 
If  he  could  get  control  of  the  administra- 
tion he  could  do  pretty  much  what  he 
pleased  towards  acquiring  the  Interests  of 
the  others;  that  something,  of  courae, 
would  have  to  be  doue  for  Andy  In  Butte, 
[meaning  Andrew  J.  Davis,  Jr.,  a  nephew 
of  deceased;]  that  be  [Henry  A.  Root] 
should  have  all  he  was  entitled  to;  that 
brother  John  would  have  to  have  bis 
share;  that  the  only  one  of  the  others 
that  could  give  him  [Erwln]  any  trouble 
would  be  Smith  of  California,  and  that,  If 
he  resisted,  !ie  would  law  with  him  until 
he  got  sick  of  it;  that,  If  there  was  a  will 
that  they  wanted  to  have  stand,  they 
could  have  It  stand,  if  they  were  on  the  in- 
side; that.  If  there  was  a  will  that  they 
did  not  wnnt  to  have  stand,  they  could 
overthrow  It,  if  they  were  on  the  outside; 
that  It  would  be  necessary  to  go  to  Mon- 
tana to  carry  out  the  arrangement,  got 
charge  of  the  estate,  and  put  it  Into  the 
hands  of  some  one  representing  them; 
that,  as  for  Diana,  he  conld  get  her.  If  he 
had  control  of  the  administration,  to  ac- 
cept a  deed  to  the  house  she  occupied  and 
a  few  hundred  dollars  a  year;  anil  that 
the  house  was  not  worth  over  91,000." 
This  proffered  evidence  was  rejected  by  the 
court  upon  objection  on  the  part  of  re- 


spondent, as  being  incompetent  and  im- 
material, to  whichrullngappellantexcept- 
ed,  and  the  same  Is  assigned  as  error.  At 
the  same  time  appellant  further  offered  to 
prove  "that,  on  the  conclusion  of  the  meet- 
ing at  the  Massasolt  House,  Erwln  Davis 
said  to  Mr.  Cornue,  'What  is  the  matter 
with  Henry?  [meaning  Henry  A.  Root.] 
I  thought  be  understood  the  arrangement 
between  us;  he  was  to  be  In;  that  speech 
of  his  has  cost  me  some  millions.*"  In 
making  this  offer  appellant  by  counsel 
said ;  "  I  offer  to  prove  that  he  madethese 
remarks  last  mentioned  to  Mr.  Oomue, 
and  separately  to  Mrs.  Cornue,  but  I  have 
no  right  to  say,  and  do  not  say,  that  it 
was  within  the  bearing  of  John  A.  Da  vis." 
Upon  objection,  by  respondent's  counsel, 
to  tbe  Introdnction  of  that  testimony,  on 
the  ground  that  It  was  Incompetent  and 
immaterial,  the  court  refused  to  allow  the 
same  to  be  proved,  to  which  action  ap- 
pellant excepted,  and  assigns  the  same  as 
error.  Mr.  Cornue  testified  to  this  same 
matter,  on  his  examination  as  a  witness 
on  the  part  of  appellant.  In  which  testi- 
mony he  said  "the  conversation  in  the  bail 
between  Erwln  and  me, Just  referred  to  by 
me,  was  somewhat  of  a  whispered  eonrer- 
sation  between  Erwln  and  me."  On  mo- 
tion that  part  of  Mr.  Cornue's  testimony, 
wherein  he  related  said  conversation,  was 
stricken  out  by  the  court,  which  action  of 
the  court  is  excepted  to  and  Is  assigned  as 
error.  The  managerof  the  Western  Union 
telegraph  office  at  Butte,  In  obedience  to 
a  subpcena  duces  tecum,  brought  into 
court  a  number  of  telegrams,  which,  he 
said,  had  passed  since  the  14th  of  Febru- 
ary, 1890.  These  telegrams  were  offered  to 
be  read  in  evidence,  on  the  part  of  the  ap- 
pellant. Tbe  court  examined  said  tele- 
grams, and,  on  finding  that  the  same  had 
passed  between  Erwln  Davis  and  his 
ftephew,  Andrew  J.  Davis,  Jr.,  said  the 
court  would  exclude  them  on  tbe  objection 
made  by  counsel  for  respondent,  on  tbe 
ground  that  John  A.  Davis  was  not  shown 
to  have  any  knowledge  of  said  telegrams, 
and  accordingly  said  telegrams  were  ex- 
cluded. This  action  of  the  court  was  ex- 
cepted to,  and  Is  assigned  as  error.  The 
only  theory  upon  which  said  evidence, 
which  was  stricken  out  or  excluded,  could 
be  admissible  against  John  a.  Davis,  Is 
thnttbe  existence  of  a  conspiracy,  between 
him  and  bis  brother  Erwln  to  defraud 
other  heirs  had  already  been  established  by 
competent  proof.  Had  that  conspiracy 
been  established  ?  By  proof  of  what  trans- 
action, incident,  or  act,  are  we  to  find  that 
John  A.  Davis  had  conspired  with  his 
brother  Erwln  to  defraud  other  heirs  of 
theirrightful  shares  of  said  estate?  These 
brothers  had  not  met  for  more  than  30 
years,  except  for  the  brief  space  of  two 
hours  some  10  years  ago,  until  they  met 
on  that  solemn  occasion,  at  the  Massasolt 
House,  on  the  morning  of  their  brother 
Andrew's  funeral.  It  was  In  evidence  that 
no  communications  had  recently  passed 
between  them.  Indeed,  It  does  not  appear 
that  they  liad  communicated  with  one 
another  for  a  period  of  10  years. 

Up  to  this  time  the  evidence  shows  nf> 
fact  which  gives  the  slighest  color  of  cre- 
dence to  the  allegation  of  such  coiwplracy. 
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Evea  it  we  take  Mra.  Cornne'B  Terslon  of 
taer  conversation  with  ber  ancle  John  as 
absolutely  true,  there  was  no  reference  In 
It  to  the  tact  that  John  and  Erwin  pro- 
posed to  co-operate  together.  On  the  ar- 
rival ol  John  at  the  Maasaaolt  House,  in 
cbarse  ot  bis  deceased  brother's  body,  he 
found  awaittaig  htm  several  aoed  sisters, 
bis  brother  ErwJn,  and  a  namber  of  other 
relatives  of  deceased.  John  tells  In  bis 
testimony,  on  cross-examination,  what 
occurred,  both  prior  to  the  luneral  and 
after  that  event,  up  to  the  time  of  said 
meeting  of  the  heirs.  It  amounts  tonoth- 
ins  more  than  a  narrative  of  a  hasty 
greeting  between  .these  brothers  and  els- 
ten,  who  bad  scarcely  met  between  y«iutb 
and  old  age;  tbe  preparation  for  the  fun- 
eral; the  Journey  of  10  miles  to  the  burial- 
place;  tbe  obsequies;  tbe  return  to'  the 
Massasoit  House;  the  pai'taking  of  a  late 
dinner  together  with  all  these  heirs  pres- 
ent,— after  which  the  meeting  occurred. 
No  delay  was  made  to  give  convenient 
time  and  opportunity  for  these  all^<ed 
conspirators  to  meet  in  consoltatlon. 
John  Is  questioned  on  cross-examination 
as  to  whether  he  bad  a  private  or  secret 
interview  with  bis  brother  Erwin  on  tbe 
day  ul  the  tnneral,  prior  to  said  meeting 
of  heirs,  and  positively  negatives  all  such 
questions.  None  of  tbe  seven  witnesses 
who  were  there,  and  testified  to  tbe  clr^ 
cumstaaces,  intimate  that  sncb  an  Inter- 
view occurred.  So  that  np  to  tbe  time  of 
the  meeting  we  have  no  evidence  to  show 
that  any  sncb  an  alleged  conspiracy  bad 
been  formed.  Neither  Is  there  any  evi- 
dence to  show  that  John  had  any  knowl- 
edge of  Erwin's  fraudulent  designs  if  they 
existed.  At  tbe  meeting  John  coincided 
with  one  remark  of  Erwin,  as  to  tbe  time 
It  would  take  to  settle  tbe  estate  in  Mon- 
tana. This  may  have  been  an  honest  be- 
lief. If  he  was  mistaken,  we  cannot  say 
that  it  wuH  not  an  honest  mistake.  He 
advised  ble  sisters  to  sign  the  paper  au- 
thorizing Erwin  to  represent  their  inter- 
ests In  Montana.  There  could  no  vice  in 
this,  as  far  as  shown,  because  it  does  ap- 
pear that  it  might  not  under  certain  circum- 
stances be  expedient,  provided  the  person 
delegated  was  a  trustworthy  agent. 
There  la  nothing  to  show  that  John  did 
not  honestly  and  firmly  believe  in  bis 
brother  Erwin's  integrity  when  headvised 
signing  such  a  paper.  Mr.  Root  also  ex- 
pressed the  idea  that  it  would  be  proper 
for  these  heirs  to  be  represented  In  Mon- 
tana, Tor  be  said  to  them  at  said  meeting 
that  he  was  going  to  represent  himself 
and  sister,  and  If  any  of  them  wanted  him 
to  look  after  their  interests,  he  would  do  so 
with  pleasure.  If  John  A.  Davis  was  con- 
spiring with  his  brother  Erwin  to  carry 
out  tbe  alleged  fraudulent  purpose,  it  Is 
a  strange  circumstance  that  John  sat  in 
said  meeting,  and  heard  Mr.  Itoot  con- 
tradict Erwin,  both  as  to  facts  and  as  to 
the  propriety  ol  his  advice  to  the  heirs, 
and  yet  John  offered  no  remarks  calculat- 
ed to  put  Mr.  Root  in  a  false  light,  or  dis- 
credit bis  statements.  Is  It  not  unnatural 
for  a  man  desperate  to  conspire  lor  the 
consammation  of  such  anefarlous  scheme, 
liispired  by  tbe  same  hope,  bent  on  achiev- 
ing tbe  same  result,  to  calmly  and  quietly 


sit  by,  and  hear  a  coconspirator  contra- 
dicted as  to  bis  statements,  and  challenged 

as  to  tbe  expediency  of  bis  advice?  Espe- 
cially at  the  critical  moment  when  tbe  si- 
lent conspirator  might  exert  a  strong  In- 
fluence In  turning  the  current  of  action  In 
favor  ot  tbe  common  purpose.  It  is  said 
that  John  should  have  risen  up  and  con- 
tradicted Erwin  at  said  meeting.  The 
record  shows  two  good  reasons  why  he 
did  not  do  this:  First.  John  says  in  his 
testimony  that  be  said  nothing  to  the 
heirs  assembled  there;  that  he  bad  no 
chance  to  do  so.  Secondly.  If  there  was 
any  necessity  for  contradicting  Erwin's 
remarks  at  said  meeting,  Mr.  Root  did  so 
immediately  alter  Erwlnspoke.  Wbenitls 
considered,  in  this  connection,  that  the  rec- 
ord discloses  that  Erwin's  remark  at  said 
meeting,  as  to  tbe  existence  of  a  will,  was 
founded  on  Information  received  directly 
from  deceased,  according  to  Mr.  Root's  tes- 
timony ;  that  his  statement  as  to  newspa- 
per reports  greatly  overestimating  the 
value  of  the  estate  was  true;  that  his 
statement  as  to  tbe  report  tbat  there  was 
a  person  in  Iowa  who  claimed  to  be  a  son 
ot  deceased  was  well  founded ;  that  bis  re- 
marks about  the  probability  that  litiga- 
tion would  arise,  and  that  it  might  be 
found  that  deceased  owed  debts,  and  as 
to  the  time  required  tu  settle  the  estate, 
were  mere  soggestlons,  there  was  little  tu 
call  for  a  contradiction  from  any  one.  lu 
our  view  the  court  committed  no  error 
In  striking  out  and  exclndtng  the  evidence 
mentioned,  or  the  ground  that  no  con- 
spiracy had  been  established.  Even  if 
tbat  evidence  bad  been  admitted,  we  fail 
to  see  how  it  could  have  strengthened  ap- 
pellant's theory  In  respect  to  the  alleged 
conspiracy,  or  how  it  would  have  involved 
John  A.  i>avls  therein.  In  tbe  whispered 
conversation  between  Mr.  Cornue  and  Er- 
win Daris,  in  the  hall  of  the  Massasoit 
House, offered  inevidence, Erwin  is  report- 
ed as  saying  "What  is  the  matter  with 
Henry?"  [meaning  Henry  A.  Boot.]  I 
thought  he  onderatood  the  arrangement 
between  us.  He  was  to  be  In,  and  you 
were  to  be  In."  No  reference  is  made  to 
John  A.,  and  It  is  admitted  that  this  re- 
mark wss  not  within  his  bearing.  Had 
this  evidence  been  admitted,  there  was 
nothing  in  it  for  John  A.  to  defend  against, 
or  explain,  unless  it  was  to  deny  that  he 
had  any  knowledge  of  the  arrangement 
which  Erwin  mentioned  as  being  under^ 
stood  between  himself  and  Mr,  Boot.  In 
the  evidence  offered  to  be  proved  by  Mr. 
Root  on  bis  own  behalf,  Erwin  is  report- 
ed as  having  sought  out  Mr.  Root,  and 
not  only  made  a  confidant  of  him,  but 
named  htm  a  party  to  Erwin  s  alleged 
fraudulent  scheme.  Erwin  is  reported  as 
having  laid  before  Mr.  Root  tbe  details  of 
bis  alleged  fraudulent  scheme.  He  Is  report- 
ed by  Mr.  Root  as  having  Introduced  this 
subject  by  saying,  "Andrew  would  shortly 
die.  He  could  not  live  much  longer;  tbat 
theestate  would  have  to  be  taken  charge  of  * 
and  administered  upon;  that  tbe  proper 
persona  to  control  the  admlnlstratton 
were  himself,  Erwin,  Mr.  Root,  and  Mrs. 
Cornue."  Then  be  Is  alleged  to  have  gone 
on  and  unbosomed  taisfraudulent  plans  and 
purposestoMr.Root.  Thlsoccnn^inNew 
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York.  John  A.  was  several  thousand 
miles  away  at  the  time.  In  the  course  ol 
this  interview  Erwln  saW  "that  It  would 
be  necessary  to  go  to  Montana  and  carry 
ont  the  arrangement,  get  charge  of  the  es- 
tate, and  put  it  In  the  handfl  of  some  one 
representing  them."  John  A.  was  living 
in  Montana,  the  trusted  brother  and  com- 
panion of  Andrew,  whose  estate  was  the 
subject  of  this  alleged  plot.  Why  the  ne- 
cessity of  going  to  Montana  "  and  carry  out 
the  arrangement,  get  charge  of  the  es- 
tate, "  etc.,  if  John  A.  bad  Joined,  or  was 
relied  upon  to  Join,  the  others  In  consum- 
mating this  alleged  fraud? 

It  la  in  evidence  that  Mr.  Boot  had  been 
educated  by  his  uncle  Erwln,  until  he  ar- 
rived at  the  age  of  about  18  years.  It  also 
appears  by  the  evidence  that,  at  the  time 
of  said  Interview,  and  for  some  time  prior 
thereto,  Mr.  Boot  was  the  attorney  for 
his  uncle  Erwin,  attending  to  most  of  his 
law  business,  which  was  coDBidwable. 
According  to  Mr.  Root's  own  testimony, 
shortly  after  said  alleged  interview,  he 
came  to  Montana,  arriving  the  2d  or  3d  of 
March.  He  found  his  Uncle  Andrew  sick 
and  unconscious,  and  was  Informed  by 
the  attending  physicians  that  his  Dncle 
Andrew  could  not  recover.  Hethen  inter- 
viewed two  attorneys  and  counselors  of 
his  uncle  Andrew,  in  respect  to  Andrew's 
atfairs,  and  as  to  whether  he  had  made  a 
will.  Baving  learned  what  he  could  from 
them,  he  sought  and  obtained  an  Inter- 
view with  his  uncle  John,  the  respondent. 
In  ivhich  Mr.  Root  proposed  himself  as  a 
proper  party  to  take  part  In  the  admiuts- 
tration  of  his  uncle  Andrew's  estate.  Mr. 
Boot  stayed  In  Butte  about  one  day.  then 
returned  to  Helena,  consulted  lawyers  and 
found  it  was  necessary  to  be  a  resident  of 
this  state  to  be  qualified  for  appointment 
as  administrator.  Thereupon  he  declared 
to  some  parties  his  intention  to  become  a 
resident  of  this  state,  hired  desk  room  in 
bis  lawyer's  office,  left  direction  to  have 
bis  name  proposed  for  membership  of  a 
club,  and  on  the  6th  day  of  Marclr  left  here 
on  his  return  to  New  York.  Five  days 
later  his  uncle  Andrew  died.  Mr.  Root 
says  he  had  quite  a  long  talk  with  his  un- 
cle John  while  In  Butte,  on  the  occasion 
mentioned,  but  there  nowhere  appears  an 
utterance  throughout  the  whole  range  of 
evidence  to  show  that  Mr.  Boot  mentioned 
to  hlB  uncle  John  the  alleged  fraudulent 
Intentions  and  propositions  of  Erwln 
Davis,  which  had  been  made  to  Mr.  Boot, 
aerording  to  his  proffered  proof,  shortly 
before  he  left  New  Tork  to  come  to  Mon- 
tana. So  far  as  the  evidence  discloses  he 
kept  the  alleged  fraudulent  plans  and  ar- 
rangement of  Erwin  a  profound  secret, 
nntll  he  offered  to  swear  to  the  same  at 
thetrial.  It  does  not  even  appear  that  he 
warned  his  annts,  or  even  his  aunt  Diana, 
whom  he  says  was  named  by  Erwin  as  an 
intended  victim  of  the  alleged  fraud.  So 
that,  as  far  as  can  be  gathered  from  the 
evidencp,  John  went  to  the  meeting  at  the 
Massasolt  House  without  the  slightest 
warning  to  arouse  his  suspicions  against 
his  brother  Erwin.  Even  there,  when  Mr. 
Boot  made  remarks,  be  failed  to  inform 
the  heirs  of  Erwln's  alleged  tiesigns.  It  is 
further  asserted  by  appellant  that  John 


A.  Davis  harbored  a  design  to  join  with 
Jefferson  Davis,  the  alleged  Illegitimate 
son  of  deceased,  and  attempt  to  take  the 
whole  estate  by  virtue  of  the  alleged  son's 
heirship.  This  accusation  is  based  upon 
certain  remarks  which  John  is  alleged  to 
have  made.  Mary  E.  Gummlngs  testified 
that,  on  the  forenoon  of  the  next  day  after 
said  meeting  of  the  heirs  at  the  Massasolt 
House,  she  had  a  conversation  with  her 
uncles  John  and  Erwln.  in  the  parlor  of 
said  house.  In  the  presence  of  her  mother, 
her  sister,  Mrs.  Cummlngs.  and  her  aunt 
Diana.  The  wltnefls  teetlfleB  that  at  first 
they  were  engaged  In  social  talk,  and  after- 
wards the  conversation  turned  on  the 
question  of  the  heirs  signing  said  paper  tor 
Erwln;  that  her  mother  then  stated  that 
she  bad  decided  not  to  sign  said  paper,  for 
the  reason  that  her  children  were  not  will- 
ing that  she  should  do  so;  that  Erwln 
then  said  he  should  not  ask  her  again  to 
sign  the  paper,  nor  allow  her  to  do  ao ; 
that  he  would  go  to  Montana  and  repre- 
sent himself.  Then  John  remarked,  as 
this  witness  testifies,  "in  a  threatening 
manner,"  that  he  would  go  out  and  rep- 
resent himself,  and  added,  by  way  of  a 
threat,  "I  can  go  In  with  the  boy  and 
take  the  whole. "  The  witness  says  she 
then  turned  to  her  uncle  Br  win  and  said, 
"It  he  can  do  that,  a  smart  lawyer  cer- 
tainly can,"  and  that  Erwin  replied  say- 
ing, "No,  no,  he  does  not  mean  that." 
We  have  carefully  considered  this  testi- 
mony, not  only' as  to  the  substance,  but 
also  in  relation  to  thecircumstances  which 
surrounded  the  parties  speaking,  and  the 
other  testimony  recorded  In  the  case.  In 
Itself  this  testimony  shows  that  what  Is 
quoted  by  the  witness  must  have  been  a 
mere  fragment  of  some  conversation,  of 
which  the  context  Is  not  given.  This  Is 
apparent  from  the  sentence  quoted, — "I 
can  go  In  with  the  boy  and  take  the 
whole. "  The  witness  does  not  relate  that 
anything  had  been  said  about  any  boy 
dnrlng  that  conTersallon.  We  are  left  to 
infer  that  **  the  boy  "  referred  to  was  Home 
person  who  had  been  spoken  of  in  the  con- 
vpraatlon.  It  is  no  doubt  a  fair  inference 
that  the  person  who  had  been  mentioned 
was  the  alleged  Illegitimate  son  of  de- 
ceased, and  that,  when  John  said  **the 
boy, "  he  referred  to  that  person.  If  the 
conversation,  of  which  the  remark  quoted 
Is  evidently  a  fragment,  was  laid  before 
the  court,  it  would  probably  show  wheth- 
er an  evil  or  an  innocent  Intention  wsm 
the  motive  of  that  remark.  One  of  the 
persons  whom  this  witness  named  as  pres- 
ent at  said  conversation  was  a  witness 
before  the  court,  and  testified  on  behalf  of 
appellant,  bat  she  gave  no  testimony  as  to 
the  substance  of  the  conversation  Just  re- 
ferred to.  If  John  A.  Davis  made  such  re- 
marks, and  "In  a  threatening  manner,  or 
"by  way  of  a  threat,"  it  Is  strange  that 
the  sister,  Mrs.  Ada  Cummlngs,  who  was 
present  and  who  testified  In  court  on  be> 
half  of  Mr.  Boot,  says  nothing  aboqt  an 
occurrence  of  such  Importance,  and  so  cal- 
culated to  harrow  the  feelings  of  these  ex- 
pectant heirs.  We  only  have  such  a  frag* 
mentary  and  disconnected  report  of  It  as 
to  requlro  Inference  or  supposition  to  con- 
nect it  with  the  party  referred  to,  bnt  we 
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hn  ve  evidence  of  the  same  ^rltness  to  tbe 
effect  that,  when  abe  spoke  to  her  ancle 
Erwln  about  said  remark  made  by  Jobn, 
placlDE  a  certain  meaning  npon  It,  Erwln 
corrected  faor,  saylns  Jobn  did  not  mean 
that.  It  Bbonld  also  be  obaerred  In  this 
connection  that,  If  John  A.  DavlB  enter- 
tained tbongbts  of  Joining  with  eatd  al- 
lied son  to  attempt  to  claim  tbe  whole 
estate  through  his  relationship  to  de- 
ceased,  as  appellant  Insists,  this  brings  to 
light  another  conspiracy  at  least  contem- 

Elated  or  threatened  by  John,  while  at  the 
[asBaaolt  House.  According  to  this  the- 
ory. Jobs  Is  placed  In  the  attitude  of  con- 
spiring at  one  moment  with  Erwln,  to  get 
charge  of  the  estate  and  defraud  certain 
heirs  of  their  Inheritance,  and  at  the  next 
moment,  In  the  presence  of  Erwln  and 
other  heirs,  serlonsly  threatening  to  go  In 
with  a  person  whose  claims, If  established, 
would  defeat  Erwln  and  all  the  bcdrs  who 
met  at  the  Maesasolt  Honae,  Including 
John  himself,  of  all  hope  of  aacceedlng  as 
heirs  to  this  vast  estate.  Tbe  record 
shows  that  at  tbe  Masaasolt  House  much 
was  said  .by  some  of  the  heirs  assembled 
there  about  said  Illegitimate  son  In  Iowa. 
Erwln  suffficsted  that .  some  one  be  an- 
thorlsed  to  settle  with  that  Indlrldual,  to 
avcrid  litigation  and  scandal ;  and  It  ap< 
pears  that  Jobn  favored  that  plan.  It  Is 
apparent  that  a  person.  In  discussing  this 
matter  with  the  fairest  motives,  may  have 
said,  "I  can  go  In  with  the  boy  and  take 
the  whole,"  If,  in  oslng  that  expression.  It 
waa  only  meant  to  urge  the  Importance 
or  arranging  a  settlement  or  anttaorlslng 
some  person  to  attempt  It.  The  context 
wonld  be  the  best  guide  to  show  what  tbe 
motive  of  tbe  speaker  was.  Jobn  testi- 
fies that,  when  he  mentioned  the  said  al- 
leged son,  In  conversation  with  Mrs.  Cor- 
nne,he  used  expressions  somewbatsimilar 
In  Import.  He  testifies  that  he  said: 
"The  big  danger  Is  this  boy  In  Iowa  that 
la  making  tbe  claim.  There  is  danger  and 
trouble,  I  said.  Anybody  can  take  that 
boy,  and  can  prove  anything  down  In 
Iowa.  I  said  I  could  take  tbe  boy  and 
prove  anything."  It  appears  by  the  testi- 
mony of  Jobn  that,  after  the  meeting  at 
tbe  Maesasolt  House,  tbe  other  heirs  bav* 
big  failed  to  concur  In  any  arrangement  to 
■ettle  with  said  Iowa  claimant,  Erwln,  on 
his  own  responsibility,  nnthorlKed  John 
to  pay  said  claimant  $25,000  to  qnlet  his 
claims  and  avoid  scandal,  and  that  Erwln 
said  be  would  furnish  that  sum,  and  take 
his  chances  on  tbe  other  heirs  bearing 
their  propoitlon  of  such  outlay.  John 
testlfles  that  such  settlement.  If  made,  was 
tolDure  to  tbe  benefit  of  all  other  heirs; 
that,  upon  the  suggestion,  John  went  to 
Iowa  on  his  way  west,  but  was  unable  to 
see  said  claimant.  John  further  said  In 
bis  testimony :  "  Erwln  and  several  of  us 
bave  combined  in  a  common  defense 
against  the  Iowa  boy.  There  Is  no  figree- 
ment  with  me  that  Is  Inimical  to  the  Inter- 
ests of  the  othOT  heirs  of  this  estate.  If 
Erwln  has  any  such  design,  I  know  noth- 
ing of  It. 

The  record  shows  that,  on  tbe  day  fol- 
lowing Andrew's  death,  Jobn  A.  Davis 
caused  to  be  made,  and  be  verified,  a  peti- 
tion for  his  appolntmmtas  administrator 
vJ2fip.no.8— 8 


of  the  estate,  in  wblcb  he  estimated  the 
value  thereof  atfour  and  one-halt  millions, 
and  named  all  the  living  brothers  and  sls- 
tf^rs  of  deceased,  and  the  Issue  of  deceased 
brothers  or  sisters,  as  the  heirs  of  said  An* 
drew  J.  Davis,  deceased.  In  this  petition. 
John  made  no  mention  of  said  allnged 
Iowa  claimant.  This  petition  John  caused 
to  be  filed  In  court  on  the  28th  day  of 
Man^,  before  he  returned  from  the  east. 
There  Is  no  proof  that  John  A.  Dnris  has 
done  any  act  In  favur  of  said  alleged  son 
of  deceased,  or  in  violation  of  the  rights  of 
others  who  claim  to  be  h^rs  to  said  es- 
tate. Tbe  attack  upon  the  Integrity  of 
John  A.  Davis  Is  not  made  by  way  uf  allega- 
tion and  proof  of  any  dishonest  act  or  de- 
fault committed  by  blm  during  a  long  life; 
but  the  attack  on  his  Integrity  Is  made  by 
construing  certain  expressions  or  sugges. 
tions.  by  way  of  advice,  to  mean  that 
since  the  death  of  Andrew,  be  has  devel- 
oped Into  a  monster  of  depravity,  and  Is 
disqualified  to  take  tbe  office  of  adminis- 
trator, by  reason  of  want  of  Integrity.  In 
drawing  the  proper  conclusion  from  testi- 
mony of  the  character  under  considera- 
tion. It  may  be  necessary  for  the  court  to 
weigh  the  testimony  of  divers  witnesses, 
by  (.-onsldering  tbdr  appearance  and  man- 
ner of  conduct  on  the  witness  stand,  and 
all  tbe  elements  which  add  to,  or  detract 
from,  the  weight  which  should  be  given  to 
testimony.  From  such  legitimate  rea- 
sons, the  court  before  whom  the  witnesses 
testified,  may  have  disr^arded  or  given 
very  little  credence  to  certain  testimony 
which  Is  made  the  basis  of  appellants' 
charges  against  John  A.  Davis.  It  Is  not 
the  province  of  this  court  to  pass  upon 
the  credibility  of  witnesses,  or  to  decide 
delicate  questions  as  to  the  weight  of  the 
utterances  of  divers  witnesses,  wliose  tes- 
timony Is  brought  here  In  the  record. 
That  province  must  be  left  to  the  Judges  und 
Jurors  before  whom  the  witnesses  appear 
and  speak.  At  the  trial,  Andrew  J.  Davis. 
Jr.,  was  called  as  a  witness,  on  the  part  of 
his  father,  John  A.  Davis.  This  witness 
testified  that  he  was  the  confidential 
agent  and  business  manager  of  his  uncle 
Andrew.for  a  long  time  prior  to  Andrew's 
death,  and  knew  about  the  effects  of  de- 
ceased. The  witness  testified  generally  as 
to  the  character  and  value  of  tbe  assets 
belonging  to  the  estate.  On  cross-exam- 
Inatlnn  It  was  developed  that  this  witness 
claimed  to  own  certain  shares  of  stock  in 
the  First  National  Bank  of  Butte,  former- 
ly belonging  to  deceased,  by  virtue  of  a 
gift,  and  actual  delivery  thereof  to  him  by 
his  uncle  Andrew,  at  the  time  the  latter 
was  preparing  to  go  to  Tacoma,  a  few 
mouths  prior  to  his  death.  The  details  of 
this  alleged  gift  were  Inquired  Into,  and 
the  witness  related  them.  Another  wit- 
ness was  called  and  testified  to  the  same 
effect.  Respondent,  John  A.  Davis,  was 
questioned  regarding  the  same  matter  on 
cross-examination,  and  said  he  did  not 
know  that  he  had  heard  It  said  that  bis 
brother  Andrew,  shortly  before  tbe  latter's 
death,  bad  given  said  bank-stock  to  An- 
drew J.  Davis,  Jr.  The  witness  further 
•aid  he  did  not  recollect  of  ever  having 
asked  his  son  Andrew  whether  or  not  that 
rumor  was  true.  It  is  urged  that  this 
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fact  that  reepondent's  son  bae  a  claim  ad- 
verse to  the  Interests  of  the  h^rs  of  said 
estate  ougbt  to  disqualify  respondent  to 
take  the  office  of  administrator,  on  the 
theory  that  the  respondent  would  be  like- 
ly to  favor  bis  son's  claim.  This  fact  has 
no  bearing  upon  the  qnestlon  of  John  A. 
DavlB'  Integrity,  nor  upon  any  other 
ground  of  dlsqualifleatlon  allied  against 
respondent.  A  man  of  the  most  upvigfat 
character,  and  of  the  strictest  Integrity, 
and  tree  from  all  disqualifying  conditions 
prescribed  In  tbe  statute,  may  bave  a  son 
wbo  claims  Interests  adverse  to  other 
claimants  of  an  estate.  It  would  be  clears 
ly  unlawful  to  set  aside  the  father's  right 
to  letters  of  administration  on  sach  a  pre- 
tense as  that.  If  a  dispute  arise  between 
Andrew  J.  Davis,  Jr..  and  other  claimants 
of  said  bank-stock,  tbe  law  has  ample 
facilities  and  methods  to  bring  such  dis- 
puteto  trial  and  determination.  Independ- 
ent of  tbe  desires  of  tbe  administrator. 
The  said  claim  ol  Androw  J.  Davis,  Jr.,  ia 
against  the  interests  of  his  father  John  A. 
Davis.  Tbe  l^al  presumption  is  that  a 
man  acts  In  favor  of  his  own  interests. 
Hlgman  v.  Stewart,  38  Mich.  618.  If  we 
areto  understand  that  appellant  contends 
that  John  A.  Daviswould  presumably  act 
fraudulently  In  aid  of  his  son's  claim,  It 
must  be  answered  that  no  such  presnmp- 
tlon  arises  from  tbe  mere  relationship  of 
father  and  son.  Tbe  legal  presumption 
Is  that  a  man  acts  honestly  and  without 
fraud.  Fraud  is  never  presumed.  Hatch 
V.  Bayley,  12  Cusb.  27;  (Jaks  v.  Harrison, 
24  Iowa,  179.  The  legal  maxim  Is,  odiosa 
etinboneeta  aon  sunt  Inlege  prteaumaada. 
So  It  Is  said  bylA>rd  Coke:  "Id  an  act 
which  partahelh  both  of  good  and  bad, 
the  presumption  is  In  favor  of  what  Is 
good,  because  odious  and  dishonest  things 
are  not  to  be  presumed."  C!o.  Lltt.  78b; 
Jackson  v.  Miller,  6  Wend.  228;  Haber- 
sham V.  Hopkins,  53  Araer.  Dec. 670;  Stew- 
art V.  Preston,  1  Flu.  10.  In  this  connec- 
tion, tbe  testimony  of  John  A.  Davis,  to 
tbe  effect  that  he  had  no  knowledge  of  the 
claim  of  his  son  to  said  bank-stock, is  crit- 
icised, as  evidently  untrue.  There  is  no 
evidence,in  the  record  to  show  that  this  is 
untrue,  but  the  argument  is  made  from  In- 
ferences of  relationship.  The  presumption 
Is  that  a  witness  speaks  the  truth.  Sec- 
tion 619.  Code  Civil  Proc.  Moreover,  If 
John  A.  Davis  is  a  man  wbo  would  testify 
falsely,  and  desired  to  aid  his  son  Andrew 
in  support ofthe  claim  to  said  bank-Rtock, 
how  easily  and  plausibly  could  John  have 
given  evidence  in  support  of  bis  son's 
claim,  considering  that  John  was  the  con- 
stant companion  of  his  brother  Andrew 
for  a  long  time  prior  to  the  death  of  An- 
drew. In  defense  against  tbe  attack  made 
upon  his  Integrity  by  appellant,  respond- 
ent, John  A.  Davis, called  a  number  of  wit- 
nesses, who  testified  to  the  effect  that  they 
had  known  respondent  a  long  time,  and 
knew  his  reputation,  as  to  integrity.  In 
the  community  in  which  he  lived,  and  that 
bis  reputation  was  good.  The  reception 
of  this  evidence  is  assigned  as  error.  We 
bave  no  hesitation  In  pronouncing  the  ac- 
tion of  the  court  correct,  In  receiving  said 
testimony  as  to  respondent'sgeneral  repu- 
tation tor  Integrity,  where  one  ol  the'qnes- 


tlouB  at  Issue  was  bis  want  of  Integrity. 
Appellant  specifies  that  the  co^rt  erred  In 
considering  tbe  request  of  sundry  heirs  for 
tbe  appointment  of  John  A.  Davis.  We 
find  nothing  in  the  record  showing  tbat 
the  court  considerAd  such  a  document,  nor 
tbat  the  consideration  thereof  was  ob- 
jected to,  or  an  exception  saved  upon  such 
question.  This  conrt  will  not  consider  an 
assignment  of  error  under  such  conditions. 

Upon  the  views  hereinbefore  expressed, 
we  are  of  the  opinion  that  tbe  order  of  the 
court  below,  In  overrallng  tbe  objections 
to  the  appolntmentof  John  A.  Davis,  (also 
the  motion  for  a  new  trial,)  and  granting 
to  him  letters  of  administration  on  said 
estate,  ought  to  be  affirmed,  and  it  Is  so 
onlered,  with  costs. 

Da  Witt,  J.,  concurs. 

Blake.  C.  J.,  {disBeatingJ)  I  r^ret  to 
announce  tbat,  lor  tbe  first  time  since  tbe 
organization  of  the  government  of  this 
state,  a  Judgment  will  be  pronounced  here- 
in by  a  divided  conrt.  I  tblnk  tbat  tbe 
principles  which  control  the  issues  of 
drunkenness,  improvidence,  or  want  of 
understanding  in  these  proceedings  have 
been  laid  down  with  legal  precision.  I 
concur  In  the  opinion  of  the  majority  In 
upholding  the  implied  findings  of  the  court 
below  that  John  A.  Davla  should  not  t>e 
adjudged  Incompetentto  be  appointed  the 
administrator  of  the  estate  of  Andrew  J. 
Davis,  deceased,  by  reason  of  thfise  objec- 
tions which  have  been  alleged,  heard,  and 
tried.  There  is  a  substantial  conflict  In 
the  evidence  upon  tbe  cause  ol  dmnken- 
ness,  and  upon  this  ground  atone  tbe  rul- 
ing under  review  can  be  sustained.  The 
testimony  of  the  respondent  with  refer- 
ence to  bis  excuse,  which  he  submitted 
under  oath  to  the  district  court,  and  by 
which  be  secured  exemption  from  service 
upon  the  Jury  in  the  case  ol  Territory 
V.  Clayton,  8  Mont.  8, 19  Fac.  Rep.  283.  is 
contradtetory  and  unsatlsfaetory.  He 
uses  the  words ''cItlEen"  and  "resident" 
regardless  of  tbelr  exact  meaning.  In  one 
answer  he  testifies :  "I  have  excused  my- 
self *  •  •  by  saying  that  I  was  a  reel- 
dent  of  Chicago.  I  excused  myself  on  ac- 
count of  citizenship  about  three  years 
ago. "  His  statements  are  consistent  with 
both  theories  of  guilt  and  Innocence,  and 
I  am  willing  to  give  him  the  benefit  of  tbe 
doubt  and  dismiss  tbe  charge  of  perjury. 
I  hare  not  been  able  to  find  In  tbe  author- 
ities a  satlBfactory  detinltion  of  the  term 
"integrity,"  which  is  found  in  the  statutes 
relating  to  the  competency  of  an  adminis- 
trator. Its  meaning  should  not  be  re- 
stiicted  to  what  i>i  generally  understood  by 
the  word  "honesty,"  althongb  tbe  last  Is 
properly  deemed  by  lexicographers  a  syn- 
onym. The  administrator  holds  a  trust 
of  the  highest  character,  and  should  act 
with  strict  Impartiality  In  the  collection 
of  the  property  of  the  estate  of  tbe  de- 
ceased, and  the  payment  of  the  assets  to 
the  heirs.  When  the  duties  of  tbe  position 
are  considered.  It  Is  evident  that  tbe  want 
of  Integrity  which  renders  a  person  Incom- 
petent to  receive  this  appointment  should 
be  defined.  Tbe  following  definition  by 
Websterls  apposite:  "Freedom  from  every 
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blaslnf;  or  corrupt  Influence  or  motive." 
The  court  below  waft  called  Dponto  deter- 
mine judicially,  from  all  the  evidence,  not 
merely  whether  John  A.  Davis  was  an 
honest  or  a  dishonest  man  In  the  ordinary 
Bignificatlon  of  words,  but  whether  he 
was  free  from  all  bias,  Influence,  or  motive, 
which  would  interfere  with  the  exercise  of 
his  fanctioQB  as  an  administrator  ol  the 
estate  of  his  deceased  brother.  In  arriv- 
ing at  a  correct  decision  of  this  Issue,  It 
■will  tieneceasary  toobserve  the  conflicting 
Interests  of  the  heirs,  and  the  relationship 
of  the  parties  who  are  asserting  demands 
which  are  hostile  to  the  estate,  and  the 
conduct  of  John  A.  Davis  concerning;  tlietie 
matters.  Andrew  J.  Davis  died  March  11, 
1890,  and  was  burled  on  the  18th  day  of  the 
month  In  the  town  of  Somers.  state  of 
Connecticut.  John  A.  Daviw  subscribed 
and  verified,  two  days  after  the  death  of 
his  brother,  a  petition  for  letters  of  admin- 
istration opun  the  estate,  and  afterwards 
accompanied  the  remains  of  the  deceased 
to  the  family  buryinK-sround.  The  peti- 
tion, which  alleges  that  the  value  of  the 
real  and  personal  property  of  the  decedent 
Is  aboat  fonr  and  a  half  millions  of  dol- 
lars, was  not  flled  until  March  28, 1800. 

Wc  win  notice  other  facts  about  which 
there  is  nocontroversy.  The  capltalstock 
of  the  First  National  bank  of  Butte,  in 
this  state,  is  9100,000,  and  the  undivided 
profits  amount  to  the  sum  of  $600,000  ;  950 
of  the  1.000  shares  of  this  bank  stand  upon 
the  b09ks  thereof  in  the  name  of  the  de- 
ceased. A.  J.  Davis.  A.  J.  Davis.  Jr.,  Is  a 
son  of  John  A.  Davis,  and  was  called  twice 
to  the  witness  stand  in  his  behalf,  and  tes- 
tified, upon  cross-esamlcation,  that  the 
certificates  representing  these  shares  were 
griven  to  blm  in  December,  1889,  by  his  un- 
cle; that  tbey  were  not  Indoreed ;  that  bis 
brother,  John  E.  Davis,  voted  the  stock  In 
the  following  January  at  a  meeting  of  the 
stockholders,  under  a  proxy  given  by  the 
said  A.  J.  Da  vis ;  and  that  he  claimed  them 
as  a  gift.  James  A.  Talbot,  who  testified 
for  John  A.  Davis,  corroborated  A.  J.  Da- 
vis, Jr.,  respecting  the  conversation  be- 
tween the  parties  In  December,  1889.  about 
the  disposition  of  the  stock  certlflcdtes. 
Tbememb(»ns  of  this  bar,  who  appear  for 
John  A.  Davis  in  these  proceedings,  stated 
In  This  court  that  they  are  the  attorneys 
fur  A.  J.  Davis.  Jr.,  in  maintaining  his 
right  of  ownershipin  these  shares  of  bank- 
stock.  I  do  not  wish  to  express  an  opin> 
ion  which  will  convey  an  Intimation  of 
my  views  of  this  contention,  but  I  do  In- 
alat  that  it  Is  the  duty  of  the  administra- 
tor of  the  estate  ofthedeceased  to  resist  in 
every  court  this  claim  of  A.  J.  Davis,  Jr., 
and  obtain  by  a  resort  to  legal  remedies, 
if  necessary,  the  poBsession  of  this  proper- 
ty. Opon  this  subject,  which  Involves  the 
sum  of  9665,000.  John  A.  Davis  testifled: 
I  don't  know  that  I  ever  heard  It  said 
that  my  brother  Andrew,  shortly  before 
bis  death,  gave  his  stock  In  the  First  Na^ 
tional  Bank  of  Butte  to  my  son  Andrew. 
I  do  not  recollect  of  ever  having  asked  my 
son  whetherornot  that  rumor  was  true." 
A.  J.  Davis,  Jr.,  testified  that  his  fatlier, 
dnriiiff  the  past  two  or  three  years,  "has 
been  representing  my  n'ncle  Andrew,  the 
deceased,  in  different  capacities.  My  uncle 


told  me,  after  father  left  the  grocery  busi- 
ness, that  he  did  not  want  him  to  pin  him- 
self down  to  any  active  bnslness ;  that  be- 
tween his  Iowa  affairs  and  the  bank  he 
could  keep  him  occupied.  Ho  told  me 
there  were  some  old  papers  in  the  bank 
that  needed  looking  after,  and  that  my 
father  was  u  very  good  hand  at  that  and 
could  take  charge  of  those  matters,  and 
he  told  me  to  pay  blm  liberally  for  his  serv- 
ices."  When  this  testimony  Is  weighed, 
showing  the  knowledge  of  John  A.  Davis 
of  the  affairs  of  the  bank  and  the  deceased, 
his  ignorance  and  neglect  to  inform  him- 
self upon  business  of  such  vital  impor- 
tance to  the  estate,  as  well  as  to  his  son, 
are  inexplicable.  This,  however,  is  a  dl- 
greealon.  It  la  a  presumption  upon  which 
we  can  act,  when  the  contrary  is  not 
shown  by  the  record,  that  John  A.  Davis 
will  be  governed  by  bias  and  the  Infinenoe 
of  parental  love  in  favor  of  his  son  in  this 
matter,  and  that  he  will  not  therein  pro- 
tect vigilantly  the  Interests  of  the  estate. 
It  is  the  policy  of  the  law  to  exclude  men 
from  such  a  triaU  and  the  authorities 
bearing  npon  this  proposition  will  be  ex- 
amined hereafter.  But  assomlnfit  that  this 
state  of  facts  Is  Insufficient  to  justify  the 
probate  court  In  refusing  to  appoint  John 
A.  Davis  the  administrator  of  the  estate, 
it  should  compel  a  rigid  scrutiny  of  the 
evidence  with  reference  to  his  quallfica- 
tions.  I  am  unable  to  reconcile  his  con- 
duct with  honesty  or  integrity  in  the  treat- 
ment of  the  heirs  of  the  deceased.  After 
the  funeral,  a  meeting  of  some  of  the  rela- 
tive^ was  held  at  the  Massasoit  House 
In  Springfield,  state  of  Massachnsetts. 
Among  those  present  were  two  sisters. 
Miss  Diana  Davis,  aged  76  years,  and  Mrs. 
Sarah  M.  Cummings.  aged  69  years,  two 
brothers.  John  A.  Davis  and  Erwln  Davis, 
and  a  number  of  nephews  and  nieces.  Eiw 
win  Davis  made  some  remarks  upon  this 
occasion,  and  the  transcript  contains  the 
testimony  thereof  by  Mies  Cummings,  Mr. 
Cummings,  Mrs.  Cummings,  Mr.  Ladd, 
Mrs.  Ladd,  Mr.  Cornue,  Mrs.  Comue,  and 
Mr.  Boot.  In  ordinary  cases,  the  gener- 
al effect  of  the  proof  may  be  stated,  but 
when  the  court  Is  divided  and  vast  inters 
ests  are  Involved. prollxltyls  unavoidable, 
and  I  win  quote  the  language  of  each  wit- 
ness. 

Mrs.  Cornue  testified :  "  If  there  Is  a  will, 
an  estate  can  be  settled  within  five  years. 
Yet  at  the  end  of  five  years  there  might 
not  be  a  dollar  for  any  of  us.  If  there  Is 
no  will.  It  will  take  ten  years,  and  at  the 
end  of  ten  years  there  probably  might  not 
be  a  dollar  lor  us,  as  there  will  necessarily 
be  great  litigation.  He  spoke  of  there 
being  debts  very  likely,  and  he  said  it  was 
reported  that  there  was  an  illegitimate 
child,  and  that  if  there  was,  that  there 
would  not  be  a  dollar.  left  for  any  of  us. 
*  *  *  And  then  be  turned  to  Dncle  John 
and  said,  'Yoo  have  lived  In  Montana.and 
know  the  laws  of  Montana.  Am  I  not 
right  about  the  time  It  takes  to  settle  an 
estate?*  And  Uncle  John  said,  'Yes,  It 
takes  from  five  to  ten  years  to  settle  nn 
estate  In  Montana.  *  •  •  He  [Uncle 
Erwin].  mentioned  five  years  as  the  short- 
est time  in  which  the  heirs  could  receive 
anything,  and  then  only  If  there  was  a 


Digilized  by 


Google 


116 


PACIFIC  SEFOBTEB,  Vol.  25. 


(Moot. 


will.  •  •  •  ADd  U  there  was  not  a  win, 
ten  y«ar8  was  the  sbortent  time  in  which 
they  could  get  anything. "  Mies  Commings 
testified:  "He  [Erwln  Davie]  also  stated 
that  If  there  was  a  wIJl  It  was  possible 
that  the  estate  could  be  settled  in  five 
years,  and  if  there  was  no  will  it  would 
take  ten  years  or  more  before  a  distribu- 
tion of tbeestateconldtakeplace.  •  *  * 
He  spoke  several  times  in  this  way:  'If 
there  bo  an  estate.*  •  •  *  i  think  those 
were  his  words.  Near  the  close  of  his  re- 
marks he  turned  to  bis  brother  John  and 
asked  him  U  he  was  correctabout  thelaws 
of  Montana,  as  he  [John]  bad  lived  there, 
and  John  replied  that  he  was;  thatittook 
about  ten  years  to  settle  an  estate  in  Mon- 
tana.  Uncle  Erwln  said  that,  U  there  was 
no  will,  everything  might  be  used  np  In 
litigation.  He  said  he  knew  there  would 
be  large  debts.  I  am  sure  he  used  the 
word 'large'  in  speaking  of  the  debts." 
Mr.  Gummittgs  testified:  "He  [Erwln 
Davis]  went  on  to  state  that  If  there  was 
a  will  it  would  take  flveyears  to  settle  the 
estate  In  Montana;  it  not  a  will,  from  five 
to  ten  years;  and,  U  there  was  any  estate 
for  D8>  It  would  be  obtained  after  a  great 
deal  of  litigation.  He  spoke  of  the  diffi- 
culty of  settling  an  estate  in  a  new  terrl- 
toiT.and,  after  speaking  of  that,  he  turned 
to  tJncle  John  and  asked  him  if  he  wasnot 
right.  And  Cncle  John  said  he  was,  that 
It  woDld  take  from  fire  to  ten  years  to 
settle  the  estate."  Mrs.  Cummlngs  testi- 
fied: "Erwln  Davis  said  at  that  meeting 
that,  it  there  was  no  will,  that  would  be 
the  worst  possible  complication  of  the  af- 
fair, and  that  in  that  case  it  would  take 
from  five  to  ten  years  to  settle  up  the  es- 
tate, if  there  was  any  estate,  which  re- 
marks he  made  several  times,  *lt  there  was 
any  estate.'  He  said  there  would  prob- 
ably be  large  debts.  •  >  *  At  the  close 
of  the  statement  he  asked  CTncle  John  If  be 
was  right  about  Its  taking  so  long  to  set- 
tle up  an  estate  in  Montana,  and  Uacle 
John  said  he  was,  and  that  it  would  take 
from  five  to  ten  years."  Mrs.  Ladd  teetl- 
fied :  "  He  [Erwln  Davis]  said  it  wsts  to  be 
hoped  there  was  a  will,  because  in  that 
case  If  there  was  anything  coming  to  us 
we  might  get  it  in  five  years,  and  if  there 
was  no  will  it  would  be  ten  years,  and  per- 
haps we  would  neverget  anything.  *  •  * 
If  the  public  admlDistratorgot  It, it  would 
he  used  up  in  litigation,  and  there  would 
probably  be  very  little,  if  anything,  left. 
He  said  there  was  one  that  claimed  to  be 
an  Illegitimate  child,  and  that  if  there 
proved  to  be  such  a  child,  he  would  claim 
all.  and  there  would  be  nothing  left  for  us. 
At  the  close  of  the  remarks  he  turned  to 
Uncle  John  and  askod  him  if  he  was  right 
about  settling  an  estate,  as  he  had  lived 
in  Montana  and  knew  the  laws  of  Mon- 
tana, and  Uncle  John  said,  *Yes.  It  would 
probably  take  from  five  to  ten  years  to 
settle  an  estate.'"  Mr.  Ladd  testified :  "He 
[Erwln  Davis]  further  said  that  It  was  to 
be  boped  that  there  was  a  will,  Iq  wJiich 
case  the  property  mljfht  be  settled  so  that 
the  heirs  would  receive  what  they  were 
enti  tied  to  within  five  years ;  that,  if  there 
was  no  will,  considerable  litigation  would 
necessarily  follow,  which  would  probably 
take  so  mucn  time  thnt  it  would  be  ten 


years  before  any  division  of  the  estate 
could  be  made,  even  If  there  was  any  of  It 
to  be  divided.  *  •  •  There  was  a  son 
who  claimed  to  be  an  Hle^tfmate  son.  and 
if  he  came  forward  to  claim  the  estate,  he 
conid  claim  It  and  there  would  be  nothing 
left  for  anybody  else.  •  •  ■  He  said 
there  were  probably  large  debts  against 
the  estate.  Those  were  his  words,  as  near 
as  I  can  remember  them.  *  •  •  He 
thought  the  estate  would  be  settled  In  five 
years  If  there  was  a  will, but  that  It  would 
take  ten  years  If  there  was  no  will.  He 
then  turned  to  his  brother  John  and  asked 
him.  'Is  that  not  so.  John?  Ton  have 
lived  In  Montana,  and  know  thelaws  out 
there.'  And  John  Davis  replied. '  Yes,  you 
are  right;  it  would  take  from  five  to  ten 
years  to  settle  an  estate  In  Montana.*** 
Mr.  Comue  testified :  "He  [Erwln  Davis] 
said  if  there  was  a  will  it  would  take  five 
years  to  settle  the  estate,  and  if  there  was 
no  will  it  would  take  ten  years.  He  said 
there  were  debts  against  the  estate.  *  *  * 
At  the  close  of  his  remarks  Erwln  turned 
to  his  brother  John  and  said  to  him, 'Yon 
have  lived  in  Montana  and  know  the  laws 
there,wbatdoyoiisay?*  And  UncleJohn 
said  *  Yes,  that  Is  right;  It  takes  from  five 
to  ten  years  to  settle  an  estate  there.'" 
Mr.  Boot  testified:  "He  [Erwin  Davis] 
said  that  a  will  had  been  made  a  consider- 
able period  before  that,  and  with  codicils, 
and  that  it  was  to  he  boped  that  there 
was  still  such  a  will;  and  tliat  In  case 
there  was  a  will,  whoever  was  entitled  un- 
der it  would  receive  what  was  given  to 
him  Inflveyears;  and  if  It  should  turnout 
that  there  was  no  will,  the  estate  could 
not  be  settled  for  ten  years,  and  perhaps 
not  then,  as  necessarily  there  would  be  a 
great  deal  of  llt%atlon;  and  then  he  add- 
ed that,  will  or  no  will,  we  must  take 
care  of  tbelndlgent  members  of  the  family. 
*  *  *  That  It  was  reported  that  there 
was  an  Illegitimate  son;  that  U  it  should 
turn  out  that  there  was  such  a  son.  that 
son  would  inherit  everything  and  there 
would  be  nothing  for  us;  that  Instead  of 
the  estate  being  divided  into  elevenths 
there  would  be  but  one  portion,  and  that 
that  son  would  get  It.  *  *  *  He  said 
something  about  there belngdebts,  tbougb 
I  cannot  remember  just  what,  but  the  iin- 
preHSion  left  upon  my  mind  was  that  he 
said  tbat  It  would  be  found  that  Uncle 
Andrew  had  large  debts.  •  *  •  Ho 
turned  to  his  brother  John  and  said: 
'Brother  John, am  Irightaboutthe  length 
of  time  it  takes  to  settle  an  estate  In  Moo> 
tana?  You  live  there  and  you  know.' 
And  UncleJohn  said,  *0h.  yes,  about  five 
or  ten  years  to  settle  an  estate  in  Mon- 
tana.'" 

The  effect  of  these  statements  of  Erwin 
Davis,  and  of  the  apparent  concurrence  of 
John  A.  Davis  in  their  accuracy,  upon  the 
heirs  who  composed  .his  audience  can  be 
readily  seen.  They  were  addressed  to  per- 
sons who  lived  thousands  of  miles  from 
Montana  and  liad  no  knowledge  of  the 
financial  condition  of  the  deceased,  or  the 
laws  of  this  Htate  which  regulate  the  dis- 
tribution of  estates.  The  youngest  of  the 
brothers  and  sisters  of  the  decedent  was 
then  63  years  old,  and  confidence  would 
be  naturally  reposed  In  John  A.  Davis. 
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He  had  been,  according  to  the  evidence, 
the  trusted  agent  of  bis  deceased  brother, 
and  poesewed  the  Information  which  the 
relatives  at  that  time  needed.  He  then 
knew  that  the  deceased  owed  small  sums, 
if  anythinf^,  that  theTalneol  this  estate 
exceeded  $7,000,000,  and  that  the  settlement 
of  estates  In  Montaoa  did  not  require  five 
or  ten  years,  or  any  similar  period  of  time. 
It  was  the  duty  of  John  A.  Davis,  under 
these  peculiar  circumstances,  to  have  told 
the  whole  truth,  but  h**  deliberately  re- 
fused to  afford  his  kinsmen  any  light,  and 
said  nothing  about  his  petition  for  letters 
of  administration,  which  had  been  pre- 
pared before  his  departure  from  this  state 
in  the  same  month.  The  respondent  is  si- 
lent in  hia  testimony  concerning  these  re* 
marfcH  of  Erwin  Davis  and  all  that  be 
says  upon  the  point  Is  embraced  In  the 
following  brief  sentences:  "There  wan  a 
meeting  of  the  heirs  at  Springfield,  Mcusa., 
after  the  funeral.  I  said  nothing  to  the 
belrs  assembled  there.  I  had  no  chance 
to  do  so.  I  might  have  talked  to  the  Indi- 
vidual members  of  the  family,  but  not  to 
them  when  assembled."  The  absurdity. 
of  this  excuse  Is  evident  when  the  record 
Is  looked  Into.  All  the  foregoing  witness- 
en,  Mr.  and  Mrs.  O/omne,  Mr.  and  Mrs. 
LAdd.  Mr.  and  Mrs.  Cnmmlngs  and  Miss 
Cnmmings,  testify  that  there  was  a  pause 
at  the  conclusion  of  the  speech  of  Erwin 
Davis,  and  Mr.  Boot,  In  substance,  ob- 
served: **If  no  one  else  had  anything  to 
say.  he  bad.**  At  this  gathering  of  an  In- 
formal nature,  there  was  nothing  which 
could  prevent  John  A.  Davis  from  having 
a  "chance"  to  talk.  Another  part  of  the 
evidence  should  be  commented  on  In  this 
connection  wherein  John  A.  Davis  says: 
"  Erwin  is  here  in  the  city  and  has  been  for 
ten  days.  I  have  seen  blm  every  day  of 
that  time.  If  any  of  these  witnesses  had 
erred  in  stating  the  remarks  of  Erwin 
Davis,  it  was  witbln  his  power  to  correct 
them.  bnt> he  did  not  vindicate  this  privi- 
lege by  going  upon  the  stand.  The  court 
below  in  my  opinion  did  not  give  to  this 
evidence,  which  Is  not  controverted,  its 
pniper  weight.  In  another  particular,  1 
think  that  John  A.  Davis  Is  proved  to  be 
wanting  in  Integrity.  Erwin  Davis  re- 
quested the  heirs  at  this  meeting  to  sign 
an  Instrument  of  some  character,  which 
conferred  upon  hlmsomeauthority  to  rep- 
resent them  In  the  settlement  of  the  es- 
tate. Root,  the  appellant,  opposed  this 
action  and  advised  every  one  of  them  to 
consult  an  attorney  before  he  signed  any 
paper  so  that  he  could  realize  fully  the 
consequences.  Mr.  Cummiugs  lestifled: 
"After  Mr.  Root  had  flulflhed  and  had 
gone  out.  and  the  rest  of  the  conipaoy, 
Uncle  Erwin  said  to  Uncle  John,  '  What 
was  the  matter  with  Root?'  He  asked 
Uncle  John  It  he  suppose:!  Root  had  been 
drinking  and  Uncte  John  said  he  thought 
so.  Uncle  John  also  then  said  not  to  have 
anytbingto  do  with  alawyer;  that  hehad 
had  a  good  deal  of  law  business,  and 
found  it  was  very  expensive,  and  that 
there  were  bnt  few  honest  men  among 
lawyers."  Mrs.  Cummings  testified:  "He 
[John  A.  Davis]  also  said  that  it  was  nec- 
essary to  be  nnited  in  the  affair,  and  he 
turned  to  me  and  said:  'We  don't  want 


any  lawyers  to  be  mixed  up  In  it  at  all; 
that  there  were  vary  few  honest  men 
among  lawyers;'  that  If  they  got  mixed 
up  In  it.  the  estate  would  go  In  litiga- 
tion." The  ilsteners  would  infer  from 
these  statements  that  John  A.  Davis  did 
not  intend  to  protect  his  Interests  in  the 
estate  with  the  aid  of  attorneys,  but  the 
following  portions  of  his  testimony  show 
blB  duplicity.  "Between  the  time  my 
brother  Andrew  died,  and  the  time  I  left 
here  with  the  body,  I  saw  counsel  here. 
My  sou  Andy  was  with  me  at  the  time. 
I  told  Andy  to  sue  Judge  Dixon  and  have 
him  draw  a  petition  for  letters  of  adminis- 
tration for  me.  I  bad  not  seen  Mr.  Forbis 
or  his  firm  prior  to  signing  the  petition. 
It  was  my  son  Andy  who  saw  them.  I 
Intrncted  Andy  to  employ  Forbis  &  For- 
bis." The  same  spirit  of  unfairness  orde- 
ceptlon  upon  the  part  of  John  A.  Davis 
Is  shown  in  his  efforts  to  assist  Erwin  Da- 
vis in  procuring  the  signatures  of  the 
heirs  to  the  written  Instrument  which 
has  been  referred  to.  Miss  Cummlngs  testi- 
fied: "The  meeting  adjourned  until  one 
o'clock  the  next  day.  On  that  next  day 
I  had  a  conversation  with  my  uncle  John 
and  Uncle  Erwin.  My  mother  was  pres- 
ent, also  my  sister,  Mrs.  Cummlngs,  and 
Aunt  Diana.  The  conversation  was  In 
the  forenoon.  In  the  parlor  of  the  Massa- 
soit  House.  We  were  engaged  In  social 
talk  at  the  first,  when  Uncle  Erwin  asked 
my  mother  and  Aunt  Diana  if  they  were 
ready  to  sign  that  little  paper.  And  my 
Aunt  Diana  said :  "Ob,  oh,  no;  wait  until 
the  rest  come.  You  said  I  might  be  the 
last  to  sign  It.*  Uncle  John  spoke  and 
said:  'It  nu  one  makes  a  beginning,  If  no 
one  signs  first,  It  will  never  be  done.'  and 
he  related  a  little  story  to  Illustrate  his 
meaning.  He  said  his  wife  was  sick  at 
one  time,  and  be  went  to  engage  a  nurse, 
and  shewould  notgo  without  a  hired  girl; 
and  he  went  to  get  a  hired  girl,  and  the 
hired  girl  would  not  go  without  a  nurse. 
After  Uncle  John  had  told  that  story  my, 
mother  told  Uncle  Erwin  that  she  had  de- 
cided not  to  sign  any  paper.  Erwin  told 
her,  *  Very  well.  Then  1  shall  do  nothing 
for  you.  I  shan't  ask  you  to  sign  again. 
Indeed  I  shan't  allow  you  to  sign  If  you 
wish  to.  I  shall  go  out  to  Montana  and 
do  for  myself.'  And  my  Uncle  John 
spoke  up  and  said :  *So  sbnlll  go  out  and 
do  for  inyseir.'  Both  Erwin  and  Uncle 
John  spoke  inatbreateningmunnerj  both 
of  tliem.  And  Uncle  John  added,  by  way 
of  threat,  *I  can  go  in  with  the  boy  and 
take  the  whole.'  That  wbk  in  Uncle 
Erwin's  presence,  and  in  my  raotlier's 
presence,  and  in  Diana's  presence.  I  then 
turned  to  Uncle  Erwin  and  said, 'If  he 
can  do  that,  a  smart  lawyer  certainly 
can.*  And  Erwin  said, 'No,  nu,  he  does 
not  mean  that.'  Uncle  John  said  to  my 
Uncle  Erwin  that  It  was  ignorance  on  onr 
part  that  made  my  mother  refuse  to  sign 
the  paper.  He  said  that  Impatiently.  I 
said  In  answer  to  that.  *  I  don't  blame 
you  for  calling  us  Ignorant,  for  we  are 
ignorant,  and  we  wish  to  know  what  we 
are  doing.' "  Mrs.  Cum  mings  testified 
about  the  same  interview:  "Mr.  Erwin 
Davis  asked  Diana  Davis  if  she  was  ready 
to  sign  the  paper,  and  she  did  not  want 
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to  sign.  She  wished  to  walttintll  tbeotfa- 
er  sistere  came,  and  not  to  rIkh  first.  Mr. 
John  Davis  said  that  it  was  necessary  for 
some  one  to  siso  first ;  that  it  they  all  put 
It  off  they  would  never  make  a  begin- 
ning." John  A.  Davis  testified:  "1  do  not 
remember  or  a  power  of  attorney  beins: 
procured  by  brother  Erwln  to  be  signed 
by  some  of  the  elderly  sisters.  I  do  not 
remember  of  any  endeavor  by  brother 
Erwin  to  get  anch  slgnatnrea  to  a  power 
of  attorney  in  his  favor.  I  myself  did  not 
make  any  endeavor  to  get  any  of  the  par- 
ties to  sign  for  Erwln."  I  have  already 
observed  that  Erwln  Pa  vis  was  not  called 
as  a  witness,  although  ho  was  In  the  city 
of  Butte  during  the  hearing.  The  topics 
upon  which  John  A.  Davis  swears  that  he 
talked  are  mentioned  ill  bis  own  words: 
"As  to  the  character  of  the  conversation 
during  that  time,  I  bad  not  seen  my  old 
sisters  for  about  thirty  years,  nor  my 
nephews  or  nieces.  It  was  a  sort  of  pleas- 
ant sad  meeting.  »  •  »  He  [Erwln 
Davis]  asked  about  my  health,  and  I 
asked  about  his,  and  I  ]oked  my  old  sis- 
ters a  little;  told  them  they  looked  young- 
er than  I  expected  to  find.  They  told  mo 
I  looked  young.  That  was  the  s:eneral 
cnaracter  of  the  conversation. "  This 
wa»  a  clear  admission  from  the  lips  of 
John  A.  Davis  that  be  never  communicat- 
ed to  bis  relatives  a  single  tact  regarding 
the  estate  of  the  deceased.  The  occasion 
demanded  of  him  candor,  but  everything 
within  bis  knowledge  was  studiously  con- 
cealed. It  Is  proved  by  thetestiroony  that 
Erwin  Davis  is  indebted  to  this  estate  In 
the  sum  of  f 586,000,  which  is  evidenced  by 
five  promissory  notes  that  were  kept  In 
the  vaults  of  the  First  National  Bank  of 
Butte.  It  is  alHOshown  that  the  deceased 
In  his  life-time  conversed  thereon  with  A. 
J.  Davis,  Jr.,  Mr.  Coram,  Mr.  Root,  and 
Mrs.  Comue.  A  portion  of  this  indebted- 
ness has  been  due  since  the  Ist  day  of 
January  last  past,  and  there  are  good 
•  reasons  for  thinking  that  Erwln  Davis 
does  notlntend  to  pay  the  same,  and  that 
the  entire  amount  may  not  be  recovered 
for  the  benefit  of  the  estate.  There  seems 
to  have  been  some  mysterious  purpose  In 
tbe  acts  and  declarations  of  Erwin  and 
John  A.  Davis  to  mislead  the  heirs. 
Twenty-nine  telegrams,  which  passed  be- 
tween Erwln  Davis  and  A.  J.  Davis,  Jr., 
were  offered  In  evidence,  and  inspected  by 
the  court  and  excluded  upon  the  sole 
"ground  that  the  applicant,  John  A.  Da- 
vis, was  not  shown  to  have  any  knowl- 
edge" of  them.  These  persons  seem  to 
have  had  Intimate  relations  respecting 
thts  estate,  which  could  not  be  settled  in 
the  ordinary  course  of  correspondence. 
The  testimony  of  John  A.  Davis  Is  another 
remarkable  Instance  of  want  of  knowl- 
edge, it  not  Integrity,  by  one  who  was 
paid  liberally  for  his  fidelity  to  the  busi- 
ness of  the  deceased.  "I  have  never  heard 
that  my  brother  Erwin  owed  him  any 
thing."  A  question  of  veracity  arises  be- 
tween John  A.  Davis  and  Mi-s.  Comue, 
which  I  will  not  notice  tor  the  view  of  the 
court  upon  this  conflict  cannot  be  dis- 
turbed. John  A.  Davis  visited  the  so- 
called  illegitimate  son  in  the  stateof  Iowa 
before  his  retnm  to  Butte,  and  prior  to 


the  filing  of  his  petition  for  letters  of  ad- 
ministration, and  testifies:  "Erwin  and  I 
and  several  of  us  have  combined  In  a  com- 
mon defense  against  the  Iowa  boy." 
When  all  tbe  evidence  is  compared,  t  am 
forced  to  draw  the  following  conclusions: 
A.  J.  Davis.  Jr.,  asserts  a  claim  to  person- 
al property  which,  prima  fncie,  belongs  to 
this  estate,  and  is  of  the  value  of  $665,000. 
and  he  and  the  attorney's  who  have  been 
retained  to  litigate  his  rights  in  tbe  first 
place  are  also  employed  by  John  A.  Davis 
)n  these  proceedings.  Erwln  Davis  is  In- 
debted to  the  estate  in  the  sum  of 
000,  and  Is  striving  to  evade  the  payment 
thereof,  and,  by  his  attorney,  advocates 
tbe  appointment  of  John  A.  Davis  as  thn 
administrator.  But  these  parties,  whose 
attitude  Is  that  of  open  war  against  tbe 
heirs  of  this  vast  estate,  are  united  in  sup- 
porting John  A .  Davis  for  the  administra- 
torship, and  In  opposing  tbe  application  of 
Henry  A.  Root  for  tbe  trust.  Tbe  objec- 
tions to  Mr.  Root  rest  upon  the  ground  ol 
his  non-residence,  and  do  not  affect  In 
any  degree  his  ability  or  integrity.  The 
"Iowa  boy"  did  not  offer  any  testimony 
In  the  court  below  and  Is  not  represented 
In  this  bearing,  and  the  combination  of 
Erwin  and  John  A.  Davts  against  him  ap- 
pears to  have  been  entered  into  without  a 
just  cause.  The  pretensions  ot  this  child, 
and  the  law  applicable  to  him,  have  been 
misrepresented  by  Erwln  and  John  A.  Da- 
vis, to  weaken  the  confidence  of  the  belra 
In  th^r  inheritance  and  induce  them  to 
sacrifice  their  rights.  None  of  the  facts 
affecting  this  estate  which  were  within  tbe 
breasts  of  Erwln  and  John  A.  Davis  have 
been  revealed  to  the  relatives.  A  conspir- 
acy has  been  formed  by  A.  J.  Davis,  Jr., 
Erwin  Davis,  and  John  A.  Davis,  to  de- 
fraud tbe  heirs,  and  the  court  below  erred 
in  excluding  the  testimony  showing  all 
their  acts  and  declarations  in  furtherance 
of  its  obiects.  The  appointment  of  the  re- 
spondent as  the  administrator  will  enable 
A.  J.  Davis,  Jr.,  and  Erwln  Davis  to  gain 
their  ends  respectively  bycollnsion  in  the 
waiver  of  the  proot  of  material  facts,  or 
the  confession  of  allegations  having  no 
other  foundation  than  perjury.  On  the 
other  hand,  the  selection  of  Mr.  Root 
would  be  the  mostefflcient  mode  of  defeat- 
ing the  schemes  of  A.  J.  Davis,  Jr.,  and 
Erwln  Davis  for  the  spoliation  of  this  es- 
tate. Tbe  argmuent  of  counsel  tor  the 
respondent  that  the  administrator  will 
give  a  good  bond  conditioned  according 
to  law, does  not  remove  the  danger  which 
has  been  pointed  ont. 

In  Steams  v.  Fiske.18  Pick.  34,  Mr.  Jas- 
tice  Wilde,  as  the  organ  of  the  court, 
sold :  "Tt  appears  that  the  appellant  was 
very  much  under  the  Infiuenco  of  Barker, 
a  debtor  to  the  estate  to  a  large  amount, 
and  who  is  charged  with  combining  with 
the  Intestate,  In  his  llfe-tlme,  to  defraud 
his  creditors.  The  appellant's  application 
tor  administration  was  made  at  his  n>- 
quest,  and  not  to  protect;  or  subserve  ber 
own  interest.  This  influence  might,  and 
probably  would,  bo  exerted  to  the  prejudice 
of  the  creditors,  had  the  appellant  been 
appointed  administratrix,  and  if  th^ 
might  have  a  remedy  against  her  on  her 
bond,  it  woold  Increase  the  expense  ot  Htl- 
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gallon,  for  the  recovery  ot  wbteb  the  cred- 
itors could  have  no  legal,  adequate  rem- 
edy. And,  besides,  an  administrator,  i[ 
so  disposed,  may  prejudice  the  Interests  of 
those  for  whose  benefit  the  estate  Is  ad- 
ministered, without  he\ng  exposed  to  any 
action."  In  Drake  t.  Oreen,  10  Allen,  124. 
Mr.  Justice  Hoab,  In  the  opinion,  says: 
"ThDB,  tor  example,  a  person  who  applies 
for  admlnlatratlon  may  have  Interests 
conflicting  with  those  of  the  estate.  The 

grobablHty  that  these  would  prove  an  em- 
arrassment  in  the  proper  performance  of 
his  duty  might  be  a  eu Blclent  reason  for 
a  refusal  of  the  Jadge  of  probate  to  In- 
trust him  with  the  administration."  In 
Putney  v.  Fletcher,  148  Mass.  247.  19  N.  E. 
Bep.  370,  the  court  say :  **  An  executor  or 
administrator  Is  deemed  unsuitable  when 
he  has  any  conflicting  perHoiial  Interest 
which  prevents  him  from  doing  his  official 
doty."  in  State  v.  Bldllngmaler,  26  Mo. 
483.  the  court,  by  Mr.  Justice  Scott,  say : 
'So,  In  effect,  Adotph  Kehr.  as  adminis- 
trator ot  one  estate.  Is  prosecuting  a  suit 
against  Adolph  Kehr,  as  administrator 
of  another  estate.  Howls  the  defendant's 
estate  to  be  protected?  It  is  not  for 
Kehr,  with  the  bias  on  bis  mind,  to  deter- 
mine whether  It  is  Indebted  or  not.  That 
estate  should  be  defended  by  one  who  has 
not  an  Interest  that  It  should  go  unde- 
fended." In  Moody  v.  Moody.  29  Oa.  619, 
there  was  a  "contest  between  two  broth- 
ers for  administration  on  the  estate  of 
their  father,"  and  the  court.  In  speaking 
of  one  uf  them, said :  "And  so  of  the  other 
fact,  that  he  was  claliping  for  himself  a 
large  part  of  the  estate  left  by  his  father. 
It  this  were  true,  his  interest  was  hostile 
to  the  Interest  of  the  estate,  and  estates, 
like  everything  else  in  life,  are  generally 
better  off  In  the  hands  of  ,thelr  friends 
than  In  the  bands  of  their  enemies."  In 
Pickering  v.  Fendexter,  46  N.  H.  69,  the 
court  discussed  the  fitness  of  Pickering 
to  serve  as  an  administrator,  and  said: 
"It  would  seem  that  he  asserts  a  claim 
to  a  considerable  portion  of  the  land  In 
the  occupation  of  thedeceased  athls  death, 
and  that  this  claim  is  contested  by  the 
betrs;  and  It  maybe  the  duty  of  the  ad- 
ministrator to  contest  this  claim,  or  at 
least  to  Investigate  It  thoroughly,  and  de- 
termine fairly,  whether  it  ought,  or  ought 
not,  to  be  contested;  and  that  for  neither 
of  the  duties  would  be  be  a  suitable  per- 
son. It  Is  argued  by  his  counsel  that  he 
must  give  bond  for  the  faithful  discharge 
of  all  his  duties ;  and  that  Is  true ;  and  yet 
we  think  it  would  not  be  a  sound  exercise 
ot  discretion  to  appoint  a  person  whose 
interest  is  clearly  opposed  to  that  of  the 
persons  for  whom  he  acts. "  In  EUmaker's 
Estate.  4  Watts,  34,  the  court  say:  "But 
again,  there  Is  reason  to  believe  that  the 
appellant  has  attempted  to  overreach  the 
heirs,  by  tmmplug  up  a  false  account 
against  the  estate.  The  least  taint  of 
fraud  is  a  conclusive  objection.  It  works 
a  legal  Incompetency  to  perform  the  du- 
ties ot  the  office;  an  office  of  such  trust 
and  confidence  as  should  under  no  circum- 
stances becommltted  to  a  person  wanting 
in  good  faith,  and  in  whom  confidence  can- 
not bo  reposed. "  In  Bieber's  Appeal,  11 
Fa.  St.  lo7»  the  conrt  say :  "The  able  opin- 


ion of  Mr.  Justice  Booers.  In  EHmaker's 
Estate,  4  Watts.  38,  Is  directly  In  point. 
*  *  *  It  was  farther  held,  in  that  case, 
that  the  right  of  one  Swartswelder  was 
properly  rejected  on  tlie  ground  ot  expe- 
diency. The  ob}e«;tiuD  is  insurmountable 
when  be  stands  as  a  litigant  party  in  op- 
position to  the  other  heirs.  Courts  have 
constantly  declined  putting  In  persons  a» 
administrators  no  situated.  This  is  a 
strong  case.  Here  Isaac  was  already  In 
possession  of  more  than  halt  the  estate. 
It  Is  said  he  claimed  it  as  a  gift  from  bis 
mother.  This  position  rendered  him  an 
incompetent  person  to  perform  the  duties 
of  the  office  of  administrator,  which  is 
one  ot  trust  and  confidence,  and  ought  to 
be  committed  to  a  rHrrson  who  has  no  In- 
terest In  opposition  to  the  other  belra  of 
the  estate."  Mr.  Gary,  in  his  work  on 
Probate  Law,  writes:  "A  person  is  not 
suitable  merely  because  he  Is  ready  to 
give  a  bond  witb  sufficient  sureties,  be- 
cause parties  damaged  by  official  miscon- 
duct may  be  subjected  to  expense  of  liti- 
gation for  which  they  can  have  no  ade- 
quate remedy,  and  an  administrator  may 
prejudice  the  interests  of  parties  interested, 
without  being  exposed  to  an  action  on  his 
bond.  When  there  Is  good  reason  to  sus- 
pect that  the  purpose  Is  to  promote  some 
Interest  adverse  to  that  ot  the  heirs  or 
creditors  ol  the  estate,  It  would  seem  that 
tbo  person  would  be  unsuitable."  Sec- 
tion 267.  In  Thayer  v.  Homer.  11  Mete. 
(Mass.)  104,  the  court  say:  "But  uusult- 
ablenesB  Implies  no  want  ot  capacity  or 
mental  Infirmity,  but  an  unfitness  arising 
out  of  the  situation  of  the  person  In  con- 
nection with  the  estate  of  which  he  is  ad- 
ministrator, either  by  reason  ol  hie  being 
indebted  to  It,  or  having  claims  upon  it, 
or  in  the  Interest  he  has  nndw  a  will,  or 
his  situation  as  an  belratlaw."  While 
the  application  of  someof  these  cases  may 
be  Ilmlt^  by  the  statutes  under  which 
they  were  made,  the  legal  doctrines  which 
are  announced  are  undoubtedly  correct, 
and  would,  prevent  the  appointment  ot 
the  respondent  as  the  administrator  of 
this  estate.  I  maintain  this  proposition, 
when  the  testimony  Is  weighed.  But  the 
relations  ot  the  parties  have  been  radical- 
ly changed  by  a  fact  which  has  been 
brought  to  the  attention  of  this  court  by 
the  attorneys  tor  John  A.  Davis.  They 
have  caused  to  be  filed  with  the  record  In 
the  case,  the  photographic  copy  of  a  will 
of  the  said  Andrew  J.  Davis,  deceased, 
which,  in  effect,  gives  to  John  A.  Davis 
the  entire  estate,  subject  to  "a  life  time 
maintenance"  for  three  persons,  who  are 
not  the  lawful  heirs.  The  executors  who 
are  nominated  In  this  lostrnment  have  de- 
parted this  life,  and  John  A.  Davis  filed, 
July  25,  1890,ln  the  court  belon-,a  petition 
duly  verified,  which  concludes  with  the 
following  prayer:  "Wherefore,  your  pe- 
titioner prays,  that  the  order,  hereinbe- 
fore mentioned,  made  by  this  court,  on 
the  28th  of  April,  1890,  appointing  him  ad- 
ministrator of  the  said  estate,  be  vacated 
and  set  aside;  that  tbe  said  will,  a  copy 
whereof  Is  hereto  annexed,  be  admitted 
to  probate  In  this  court,  and  established 
by  the  Judgment  thereof;  that  the  usual 
order  be  made,  fixing  the  daytor  tbe  bear^ 
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ing  ot  tbiH  petttton,  and  due  notlt-e  thereof 
be  fl^ren  to  the  ta^rs  at  law,  and  devisees 
under  said  will  of  aald  deceased,  and  that 
letters  ol  administration,  with  the  said 
will  annexed  thereto,  be  iBHued  to  your 
petitioner."  This  new  matter  should  be 
treatitd  lll^e  the  suf^gestlon  to  this  court  of 
the  death  or  disability  of  a  party,  or  the 
transfer  of  his  interest  In  an  action  or  its 
settlement  pending  an  appeal.  The  re- 
spondent, who  has  Toluntarily  produced 
this  supplemental  record,  must  abide  by 
the  consequences  of  his  conduct  It  is  con- 
ceded by  counsel  that  the  appellant  has 
filed  objections  to  the  probate  ol  this  will 
onthe^oundot  Its  invalidity,  while  Er- 
win  Davis  and  A.  J.  Davis,  Jr.,  support 
the  petition  of  John  A.  Davis,  and  admit 
that  the  document  la  genuine  and  legal. 
The  harmuniouB  combination  of  these 
three  members  of  the  family  continues  un- 
broken, although  the  instrument  will 
"cut  off"  Erwin  Davis  without  any  share 
of  the  estate.  The  unfavorable  conclu- 
sions which  have  been  already  stated  are 
strengthened,  it  possible,  by  these  strange 
and  seemingly  incoDHiatent  acta  of  'the 
parties.  They  remove  any  doubt  which 
may  have  been  entertained  concerning 
the  state  of  hostility  between  John  A. 
Davis  and  some  ot  the  heirs  of  this  estate, 
and  demonstrate  that  his  appointment  is 
in  conflict  with  the  aathoritlea  and  one 
''not  fit  to  be  made.** 

aO  Mont  IK)   

BdLLAIU)  r.  NOBTHBRN  PAC.  B.  OO. 

(Supreme  C€urt  of  Montana.   Oct  21, 18M.) 

CARBIEB9— Interstate  Commerce  Act— BrrECT 
OS  Priok  Costhacts. 
A  oontraub  entered  into  prior  to  the  passage 
of  the  interstate  commerce  law  (Act  Cong.  Feb. 
4,  1887)  for  the  carriage  of  freight  by  a  railway 
company  at  rates  contrary  to  the  provisions  of 
that  law  oannot  be  enforoed  after  Its  pass^e, 
and  the  shipper  cannot  recover  any  rebatiBS  stip- 
ntoted  for  In  such  contract 

Appeal  from  district  court.  Caster  coun- 
ty; George  R.  Milburx,  Judge. 

Cullen,  tianders  &  Sbelton,  for  appellant. 
Vbas.  U.  MlddietoDt  tor  respondent. 

Blaeb,  C.  J.  Tbla  Is  an  appeal  from  a 

Judgment  which  was  entered  on  the  plead- 
ings. The  amended  complaint  was  filed 
January  25, 1S90.  and  allejces  that  the  "de- 
fendant, the  Northern  Pacific  Railroad 
Company,  is  a  corporation  duly  organ- 
Iced,  created,  and  acting  under  the  lawa  of 
the  United  States;"  that  the  following 
contract  to  writing  was  entered  into  No- 
vember 15,  1886:  "This  indenture,  made 
and  entered  into  this  15th  day  of  Novem- 
ber, A.  D.  1885.  by  and  between  the 
Northern  Pacific  RailroadCompany, party 
of  the  first  part,  and  W.  H.  Bullard  and 
Thomas  H.  Irvine,  copartners,  under  the 
firm  name  of  Bullard  &  Irvine,  of  Miles 
City,  Montana  territory,  parties  ol  the 
second  part,  wltneaseth :  That  the  said 
party  ot  the  flret  part,  for  and  in  con- 
sideration of  the  covenants  hereinafter 
mentioned,  made,  and  to  be  performed  by 
the  said  parties  of  the  second  part,  hereby 
promises  and  agrees  to  and  with  the  said 
parties  of  the  second  part  to  carry  and 
transport  over  its  line  of  railroad  from 


St.  Paul.  Minnesota,  to  Miles  City.  Mon- 
tana territory,  all  the  casks,  cases.  k^Es, 
and  barrels  of  beer,  which  the  said  parties 
of  the  second  part  may  deliver  in  car-load 
lots  to  the  said  parties  of  the  first  part, 
at  said  St.  Paul,  between  the  dates  hereof 
and  the  first  day  of  November,  A.  D.  1887, 
tor  the  sum  of  seventy-five  cents  for  each 
and  every  one  hundred  (100)  pounds  ot 
said  casks,  cases,  kega,  aod  barrels  ot  beer 
delivered,  aa  aforesaid,  in  car-load  lots. 
And  the  party  of  the  first  part  further 
agrees  to  carry  and  transport  over  Its 
said  line  of  railroad  from  said  Miles  City, 
Montana  territory,  to  said  St.  Paul,  Min- 
nesota, all  empty  beer  casks,  cases,  and 
kegs,  and  barrels,  which  the  said  parties  of 
the  second  part  may  deliver  in  car-load 
lots  to  the  said  par^  ot  the  first  part  at 
said  Miles  City,  between  the  date  hereof 
and  the  first  day  of  November,  A.  D.  1887, 
for  the  sum  of  fifty  cents  tor  each  and 
every  one  hundred  (100)  pounds  of  said 
empty  beer  casks,  cases,  kegs,  and  barrels, 
delivered,  as  aforesaid.  In  car-load  lots. 
And  the  said  party  of  the  first  part  far- 
ther agrees  that  Ubetween  the  date  hereof 
and  said  first  day  ot  November,  A.  D.  1SS7, 
its  regular  schedule  of  freight  rates  on 
casks,  cases,  kegs,  and  barrels  of  beer,  in 
car-load  lots,  from  said  St.  Paul  to  said 
Miles  Clty.and  on  empty  beer  casks, cases, 
and  kegs,  and  barrels,  in  car-load  lots,  from 
said  Miles  aty  to  said  St.  Paul,  should  be 
reduced  to  a  sum  less  than  the  rates  here- 
in provided,  the  said  party  of  the  first 
part  will  thereupon  permitthesaldpartlefl 
ol  the  second  part  to  ship  under,  and  have 
the  benefit  of,  such  lower  regular  schedule 
rates.  In  considt;ration  of  the  premises, 
the  said  parties  of  the  second  part  do  here- 
by covenant  and  agree,  jointly  and  sever- 
ally, that  they  will  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  s^d  part.v  uf  the 
first  part,  all  sums  which  may  become  doe 
under  this  contract  for  transportation,  as 
aforesaid.  And  said  parties  of  the  second 
part  further  covenant  and  agree  that  they 
will  not  brew  or  manufacture  any  beer  or 
other  malt  liquors  at  or  within  the  corpo- 
rate limits  ot  said  Miles  City,  Montana 
territory,  between  the  date  hereof  and 
said  first  day  ot  November,  A.  D.  1887.  It 
is  further  agreed  by  and  between  the  par- 
ties hereto  that  in  case  any  casks,  cases, 
kegs,  or  barrels  of  beer.or  any  empty  beer 
casks,  cases,  kegs,  or  barrels,  belonging 
to,  or  shipped  by,  said  parties  of  the  sec- 
ond part,  are  injured  or  damaged  In  any 
manner  whatsoever  while  in  transit  over 
or  on  the  railroad  of  the  said  party  of  the 
first  part,  the  said  party  of' the  first  part 
shall  not  be  liable  therefor,  unless  such  In- 
jury or  damage  shall  becaused  by  tlie  neg- 
ligence of  the  servants  or  employes  of  the 
said  party  of  the  first  part.  In  testimony 
whereof,  the  said  party  of  the  first  part 
has  caused  these  presents  to  be  siguMi  by 
its  general  freight  agent  this  16th  day  of 
November,  A.  D.  1885,  and  the  said  parties 
of  the  second  part  have  hereunto  set  their 
hands  and  seuls  this  15th  day  of  Novem- 
ber.A.  D.  1S85.  J  H.  Hasnaford,  General 
Freight  Agent.  W.  H.  Bollahd.  [Seal.] 
Thok.  H.  Ihvine.  [Seal.]"  It  is  further 
alleged  "that,  subsequent  to  the  making 
ot  the  contract  aforesaid.  It  was  agreed 
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and  anderstocHt  by  and  between  the  BAld 
parties  that  tht»  treigrlit  on  all  the  casks, 
cases,  kegs,  and  barrels  of  beer,  -which  the 
aald  defendant  colgtat  deltrer,  pursuant  to 
the  t^ma  of  the  said  contract,  should  be 
paid  for  by  the  said  Bnllard  &  Irvine  at 
tbe  regular  schedule  of  freight  rates  on 
Car-load  lots  charged  by  said  defendaiit, 
and.  In  case  stfcb  schedule  freight  rates 
Bbonld  be  In  excess  of  serenty-flve  cents 
per  bundred  ponnds,  that  the  overcharges 
Bbonld  be  rebated,  settled,  and  paid  by 
Mid  defendant  to  the  said  Bollard  Jb  Ir- 
vine, by  vouchers  upon  any  and  all  such 
freight  bills  being  forwarded  by  the  said 
BuUard  &  Irvine  to  the  said  defendant; 

•  •  •  that  thereafter,  and  before  the  Ist 
day  of  .lanuary,  1887.  and  while  said  con- 
tract was  still  operative  and  In  force,  the 
said  defendant,  delivered  to  the  said  Bnl- 
lard ft  Irvine,  at  Mllee  City,  Montana  ter- 
ritory, eleven  (11)  car-loads  of  beer  Id  bar- 
rdSt  the  weightofwhich,ln  the  aggregate, 
amonnted  to  235,710  pounds;  *  •  *  up- 
on tbe  sfttd  eleven  car-loads  of  beer,  the 
way-blUs  were  made  out  by  tbe  said  de- 
fendant's company,  and  the  said  Bullard 
ft  Irvine  were  required  by  said  company 
and  did  pay  freight  thereon,  amounting, 
in  the  aggregate,  to  tbe  sum  of  $2,^.77; 

•  *  •  that  snbsequent  to  the  delivery 
of  each  of  said  car-loads  of  beer,  and  pur- 
anant  to  the  agreement  aforesaid,  tbesald 
liullard  ft  Irvine  forwarded  the  way-bills 
tberelor  to  the  general  freight  ofBce  of  the 
said  defendant's  company  at  St.  Paul, 
Minnesota,  accompanfed  by  voocbers  for 
tbe  overchances  thereon,  over  and  above 
the  price  specified  In  said  contract,  and  de- 
manded payment  of  the  rebate  thereon; 

•  *  *  that  the  said  defendant  baa 
failed,  refused,  and  neglected  to  pay  to 
said  Ballard  ft  Irvine,  or  to  thia  plaintiff, 
the  said  overcbai^es  on  the  satd  eleven 
ear-loads  of  beer,  or  any  part  thereof,  al- 
thongh  often  duly  demanded ;  •  *  • 
that  the  said  overcharges  on  said  elevm 
car-loads  of  beer  so  paid  by  the  said  Bul- 
lard ft  Irvine,  over  end  above  the  con- 
tract price  therefor,  and  which  said  de- 
fendant agreed  to  pay  to  said  Bullard  ft 
Irvine,  amounts  to  the  snm  of  9600.96. " 
It  Is  also  alleged  that  the  said  contract, 
and  all  rights,  claims,  and  demands  under 
it,  were  transferretl  and  luld,  Decemt>er  12, 
1888,  to  Bullard.  The  prayer  Is  for  judg- 
ment against  the  defenduit  for  the  sum  of 
9^.95.  The  answer  vas  filed  May  9, 
1890.  and  is  as  follows.  "The  defendant 
for  answer  to  the  amended  complaint  of 
plaintiff  in  this  cause  alleges  that,  on  4th 
day  of  Febrnary.  1SS7.  there  wan  passed 
by  the  congress  of  the  United  States,  and 
approved  by  tbe  president,  an  act  entitled 
*An  act  to  regulate  commerce;'  that,  up 
to,  and  Including,  the  4th  day  of  April, 
1887.  this  defendant  had  duly  performed 
all  the  conditions  on  its  part  of  the  con- 
tract Id  the  said  amended  complc^nt  set 
out  and  alleged,  and  has,  up  to,  and  in- 
clndfng.  the  4tb  day  of  A  prll,  1887.  paid  to 
the  said  Bullard  ft  Irvine,  and  the  said 
Bnllard  Injivldnally,  all  rebates  and  over- 
charges of  every  kind  and  nature  whatso- 
ever, due  them  by  the  terms  of  said  con- 
tract, for  all  property  shipped  by  the  said 
Bnllard  ft  Irvine  over  ttw  defendant'! 


road,  up  to  and  Including  that  date,  and 
that  all  the  claims  made  In  plalntlff'scom- 
plaint  have  arisen,  if  at  all,  since  the  4tta 
day  of  April,  1K87;  that  d^endant  did,  in 
the  month  of  March,  1S87.  by  Its  duly-aa< 
thorized  agent  for  that  purpose,  J.  M. 
Hfuinaford.  duly  notify  the  said  Bullard 
ft  Irvine,  and  the  said  Bullard,  iD'Hvldual- 
ly.  that  by  reason  of  the  law  hereinbefore 
named,  and  in  obedience  to  the  command 
and  requirements  ttaereof,  all  special  and 
contract  rates  quoted  to,  and  entered  In- 
to by,  this  defendant  company  Kith  the 
said  Bullard  ft  Irvine  would  be  canceled, 
and  declared  null  and  void  oo  the  Slst 
day  of  March,  1887;  that  the  said  Bullard 
ft  Irvine,  and  the  said  plaintiff  Bullard, In- 
dividually, received  the  said  notice  from 
this  defendant;  that  on  and  after  the  6th 
day  of  April,  1887,  by  reason  of  tbe  said 
law,  and  In  compliance  with  the  provisions 
thereof,  this  dsiendant  charged  tbe  said 
Bullard  &  Irvine,  for  property  shipped  by 
its  road,  whether  in  car-load  lots,  or  other- 
wise, r^nlar  schedule  rates  for  freight, 
and  the  same  rates  charged  by  It  to  any 
and  all  other  persons  for  like  eontempo* 
raneoas  service,  and  no  more  nor  leas; 
that  by  reason  of  the  said  law,  and  the 
provleions  thereof,  and  not  otherwise,  this 
defendant  has  refutied,  and  does  now  re- 
fuse, to  pay  the  said  plaintiff  any  rebate 
or  drawback  for  goods  shipped  by  defend- 
ant's road  since  the  5th  day  of  April.  1887. 
Defendant  denies  that  there  Is  due  the 
said  plaintiff  from  this  defendant,  by  rea- 
son of  the  said  contract,  or  by  reason  oi 
any  eoufilderatlon  wbatever,  »  •  •  any 
sum."  Thereafter,  on  motion,  the  court 
rendered  judgment  in  favor  of  Bullard  for 
tbe  amount  prayed  for  In  said  complaint. 

We  assume  tor  the  purposes  of  this  In- 
quiry that  tbe  contract  between  the  paiN 
ties,  which  is  set  forth  In  the  pleadings, 
was  legal  at  the  time  of  its  execution. 
The  act  of  congress,  *•  to  regulate  com- 
merce," which  Is  mentioned  in  the  an- 
swer, was  approved  February  4, 1887,  but 
the  provisions  which  we  must,  examine 
took  effect  sixty  days  thereafter.  Con- 
tracts similar  to  that  before  us  are  not 
excepted  from  the  operation  uf  this  law, 
and  became  Invalid  under  tbe  second  sec- 
tion, which  is  as  follows:  "That  If  any 
common  carrier,  subject  to  the  provlaions 
of  this  act,  Shalt,  directly  or  Indirectly,  by 
any  special  rate,  rebate,  drawback,  or 
other  device,  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any 
service  rendered  In  the  transportation  of 
passengers  or  property,  subject  to  tbe 
provisions  of  this  act,  than  It  charges, 
demands,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him 
or  them  a  like  or  contemporaneous  serv- 
ice In  tbe  transportation  of  a  like  kind  of 
traffic,  under  sabstantially  similar  circum- 
stances and  conditions,  such  common 
carrier  shall  be  deemed  guilty  of  unjust 
dlBcrlmination,  which  Is  hereby  prohibited, 
and  declared  to  be  unlawful."  What  then 
Is  the  liability  of  the  appellant  to  the  re- 
spondent under  the  contract?  We  confess 
that  we  are  surprised  to  be  unable  to  find 
any  case  In  which  this  Important  questi'.m 
has  been  considered  and  determined  by  tiie 
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conrta  of  last  resort.  In  Kentucky  &  I. 
Bridge  Co.  t.  LouIsTllle  &  N.  R.  Co.. 
84  Am.  &  Eng.  R.  Oae.  630,  Mr.  Coou- 
ET.  the  learned  chairman  of  the  Interstate 
commerce  commission,  delivered  the  opin- 
ton,  and  said:  "But  the  act  to  rogalate 
commerce  is  a  Koneral  law,  and  contracts 
are  always  liable  to  be  more  or  less 
affected  by  areneral  laws,  even  when  In 
nu  way  referred  to.  Thin  Is  the  case  with 
state  Inws,  as  well  as  with  federal. 
There  probably  ^ae  never  an  act  passed 
In  restraint  of  the  sale  of  Intoxicating 
drinks  that  did  not  affect  some  contracts, 
and  render  their  literal  enforcement  Im- 
possible. The  same  may  be  said  ol  the 
federal  revenue  laws.  Nothing  Is  more 
likely  than  that  a  considerable  change  In 
cotttoms  r^ulatlons  and  customs  duties, 
or  In  the  provisions  made  for  enforcement 
of  excise  laws,  will  deprive  some  party  of 
a  right  he  supposed  he  had  secured  by 
contract.  But  the  incidental  effect  of 
the  general  law  is  not  understood  to 
make  it  a  law  impairing  the  obligation 
of  contractts.  It  la  a  necessary  effect  of 
any  considerable  change  In  the  publle 
laws.  If  the  legMaturehad  no  power  to 
alter  Its  police  la  we  when  contracts 
would  be  affected,  then  the  most  impor- 
tant and  valuable  reforms  might  be  pre- 
cluded by  the  simple  device  of  entering 
into  contracts  for  the  purpose.  No  doc- 
trine to  that  effect  would  be  even  plans!- 
ble,  much  less  sound  and  tenable. "  The 
order  of  the  Interstate  commerce  commis- 
sion in  this  case  was  reversed  by  the 
United  States  circuit  court  for  the  dis- 
trict of  Kentucky,  upon  grounds  which, 
however,  do  not  conflict  with  these 
views.  87  Fed.  Rep.  667.  Mr.  Justice 
J  ACKBON,  In  discussing  the  power  of  con- 
grens  over  the  subject,  says :  "No  court 
has  attempted  to  define  the  extent,  limit, 
or  scope  of  the  power  conferred  by  the 
constitution  upon  congress  to  regulate 
commerce  among  the  states.-  The  power 
Is  undoubtedly  sovereign  and  exclusive. 
Prior  to  the  passage  of  thelnteratatecom- 
merce  act,  this  power  and  exclusive  au- 
thority over  the  subject  was  only  exer- 
cised—with  the  exception  of  regulations 
for  theprotectlon  of  passengers  upon  nav> 
igable  waters,  and  the  transportation  of 
live-stock  by  rHllroads— through  the  Ju- 
dicial department  of  the  general  govern- 
ment in  the  way  of  restraining  or  annul- 
ling state  l^slatlon  or  action  which  un- 
dertook to  interiere  with,  obstruct,  or 
impose  burdens  or  restrictions  upon.  In- 
terstate commerce.  **  After  citing  the  lead- 
ing case  of  Gibbons  v.  Ogden,  9  Wheat. 
1,  he  concludes:  "Possessing  such  sover- 
eign and  excluelve  power  over  the  sub- 
ject of  commerce  among  the  states,  it  is 
difficult  to  understand  why  congress  may 
not  legislate  In  respect  thereto  to  the 
same  extent,  both  as  to  rates  and  all  oth- 
er matters  of  regulation,  as  the  states 
may  In  respect  to  purely  local  or  Internal 
commerce."  Chief  Justice  Marshall.  In 
Gibbons  v.  Ogden,  supra,  says:  "We  are 
now  arrived  at  the  inquiry,  what  Is  this 
power?  It  Is  the  power  to  regulate; 
that  Is.  to  prescribe  the  rule  by  which 
commerce  Is  to  be  governed.  This  power, 
like  all  Dtfaers  vested  In  congress.  Is  com- 


plete In  Itself ;  may  be  exercised  to  Itsn^ 

mostextent;  and  acknowledges  no  limita- 
tions other  than  are  prescribed  In  tba 
constitution.  *  *  *  If,  as  has  always 
been  understood,  the  sovereignty  of  con- 
gress, though  limited  to  specific  objects, 
is  plenary  as  to  those  objects,  the  power 
over  commerce  with  foreign  nations,  and 
among  the  several  states,  la  vested  In  con- 
gress as  absolutely  as  It  would  be  1b  a 
single  government,  having  In  Its  consti- 
tution the  same  restrictions  on  the  ex- 
ercise of  the  power  as  are  found  in  the 
constitution  of  the  United  States."  The 
doctrine  of  Gibbons  v.  Ogden,  supra,  has 
been  reiterated  In  many  cases,  and  we 
have  no  hesitation  In  asserting  that  the 
act  of  congress  relating  to  the  matter 
under  consideration  Is  in  accord  with 
the  authoritl^  and  the  constitution.  Fer- 
ry Co.  V.  Pennsylvania,  114U.  H.  196,  5  Sup. 
Ct.  Rep.  836;  Brown  v.  Houston,  114  U.  8. 
622,  6  Sup.  Ct.  Rep.  1001;  Now  Orleans 
Gns-Liffht  Co.  V.  Louisiana,  etc.,  Co..  116 
U.  S.  60U.  e  Sup.  ct.  Rep.  252;  Preeser  r. 
Illinois.  116  U.  S.  352.  «  Sup.  Ot.  Rep.  680; 
Walling  V.  People,  116  V.  8.  446,  6  Sup.  Ct. 
Rep. 454;  Morgan's,  etc.,  Co.  v.  Board,  etc., 
118  U.  S.455,  6  Sup.  Ct.  Rep.  1114;  Railway 
Co.  V.  Illinois,  118  U.  S.  657,  7  Sup.  Ct.  Rep. 
4;  Bobbins  v.  District,  120  U.  S.  489.  7  Sup. 
Ct.  Rep.  692;  Kldd  v.  Pearson,  128  U.  S. 
1.  9  Sup.  Ct.  Rep.  6;  Lelsy  v.  Hardin,  IBB 
U.  S.  100. 10  Sup.  Ct.  Rep.  681 . 

It  Is  not  necessary  to  determine  wheth- 
er congress  can  pass  a  law  which  Impairs 
the  obligation  of  a  contract,  but  it  Is  a 
sound  proposition  that  Its  power  to  leglft 
late  on  this  matter  Is  at  the  least  equal  to 
that  possessed  by  the  legislatures  of  the 
states.  The  ruleswhleb  have  been  applied 
to  local  legislation  ol  this  nature  should 
be  safe  guides  for  us  to  follow  in  the  adjust- 
ment of  tliiscontention.  Thcsupremeconrt 
of  the  United  States  has  uniformly  upheld 
statutes  which  have  been  enacted  In  many 
states  to  regulate  the  compensation  ol 
railroad  companies  within  their  Juriedl^ 
tion  for  the  carriage  of  goods.  In  the  con- 
struction of  thegeneral  corporation  law 
ot  the  state  nf  Iowa,  Chief  Justice  Waitb 
In  Railroad  Co.  v.  Iowa,  94  U.  S.  155.  says- 
"  Railroad  companies  are  carriers  for  hire. 
They  are  Incorporated  as  such,  and  given 
extraordinary  powoi-s,  In  order  that  they 
may  the  better  serve  the  public  in  that 
capacity.  They  are  therefore  engaged  In 
a  public  emplo.vment  affecting  the  public 
interest;  and,  under  the  decision  In  Mono 
V.  Illinois.  94  U.  S.  113,  subject  to  le^s- 
lative  control  as  to  their  ratee  of  fare  and 
freight,  unless  protected  by  their  charters. 
*  *  *  But  when  the  le&islature  steps  In, 
and  prescribes  a  maximum  of  charge.  It 
operates  upon  this  corporation  the  same 
as  it  does  upon  Individuals  engaged  In  a 
similar  business.  •  •  •  Neither  does  It 
affect  the  case  that  before  the  power  wna 
exercised  the  company  had  pledged  Its  In- 
come as  security  for  the  payment  of  debts 
Incurred,  and  had  leased  Its  road  to  a 
tenant  that  relied  upon  the  earnings  for 
the  means  of  paying  Che  agreed  rent.** 
The  condition  of  the  parties  In  Railroad 
Co.  V.  Ackley,  04  U.  8. 179,  when  compared 
with  thatot  the  litigants  In  the  case  af 
bar,  la  reversed.  The  railroad  compaay 
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broagtat  an  action  to  recover  a  reasona- 
ble compensation  for  Its  services  In  the 
transportation  ot  Koods,  which  exceeded 
the  maximum  prescribed  by  the  legislature 
of  the  utate  uf  Wisconsin,  and  Chief  Justice 
Waite  said,  in  tlie opinion:  '*As  between 
the  company  and  a  Ir^bter,  there  Is  a 
statutory  limitation  of  the  char:ge  tor 
transportation  actually  performed ;  ■  •  • 
bot  for  groods  actually  carried,  the  limit 
of  the  recovery  is  that  prescribed  by  the 
statute."  It  should  be  remembered  in  the 
treatment  of  these  questions  that  the  ap- 
pelant has  been  Incorporated  by  an  act  of 
consress.  In  referrinjc  to  the  Union  Pacific 
BaUroad  Company,  Cbia  Jnatlce  Waits 
■ays,  In  Rlnklng  Fnnd  Cases.  98  U.  S.  700: 
'This  corporation  Is  a  creature  of  the 
United  States.  It  Isaprivate  corporation 
created  for  public  purposes,  and  its  prop- 
erty Is  to  a  lar^  extent  demoted  to  public 
uses.  It  la  therefore  subject  to  legislative 
control  so  far  as  Its  business  affects  the 
public  interests."  In  Ballroad  Commis- 
sion Cases.  116  0.  S.  307,  6  Sup.  Ct.  Rep. 
884,  848,  349,  388,  391,  1191,  Chief  Justice 
Waitr,  reaffirms  this  principle,  and  ob- 
serves: "It  is  now  settled  In  this  court 
that  astate  baspowerto  limit  theamount 
ot  chaises  by  railroad  companies  for  the 
transportation  of  persons  and  property 
within  Its  own  Jurisdiction,  unless  re- 
strained by  somecontractinthe  charter,  or 
onlese  what  Is  done  amounts  to  a  regula- 
tion of  foreign  or  interstate  commerce." 
8e4*,alBo,Munn  v.IlliDoia,94U.S.]18;  Peik 
V.  Railroad  Co.,  Id.  164;  Railroad  Co.  v. 
Blake.  Id.  180;  Stone  v.  Wisconsin,  Id. 
181 ;  Buggies  v.  State,  108  U.  S.  526,  2  Sup. 
Ct.  Bep.  832;  Dow  v.  Beidelman.  126  U.  S. 
«80,  8  Sup.  Ct.  Bep.  1028.  Inasmuch  as 
dissenting  opinions  may  be  found  in  some 
of  the  cases  which  have  been  cited.  It  may 
not  be  deemed  improper  to  quote  from  a 
recent  decision  of  that  eminent  tribunal, 
which  recoDCiles  the  differencpB  referred  to, 
and  maintains  the  same  doctrine.  In 
Banking  Co.  v.  Smith,  128  U.  S.  174,  9  Sup. 
Ct.  Bep.  47,  Ur.  Justice  Fikld  deUvei'»!d 
the  opinion,  and  said:  "The  Incorpora- 
tion of  the  company,  by  which  numerous 
parties  are  permitted  to  act  as  a  single 
body  for  the  purpose  of  Its  creation,  or, 
as  Chief  Justice  Marshall  expresses  It,  by 
which  'the  .character  anil  properties  of 
Individuality'  are  bestowed  'on  a  collect- 
ive and  changing  boLily  ol  men.*  (Bank  v. 
BmiDKS.4  Fet.  514,  562;)  the  grant  to  It 
of  special  privileges  to  carry  out  the  ob- 
ject of  its  incorporation,  particularly  the 
authority  to  exercise  the  state's  right  of 
eminent  domain  that  it  may  appropriate 
needed  property, — a  right  which  can  be 
exercised  only  for  public  purposes;  and 
the  obligation  assumed  by  the  acceptance 
ot  its  charter,  to  transport  all  persons 
and  merchandise,  upon  like  conditions 
and  upon  reasonable  rates,— affect  the 
property' and  employment  with  a  public 
use;  and  where  property  Is  thus  affected, 
the  business  In  which  It  Is  used  Is  subject 
to  leglslutlve  control.  So  long  as  the  use 
continues,  the  power  of  r^ulatlon  re- 
mains ;  and  the  r^ulatlon  may  extend 
not  merely  to  provisions  for  the  security 
of  passengers  and  freight  against  acci- 
dmts,  and  for  the  convenience  of  the  pub- 


lic, but  also  to  prevent  extortion  by  un- 
reasonable charges,  and  favoritism  by  un- 
just discriminations.  This  is  not  a  new 
doctrine,  but  old  doctrine,  always  assert- 
ed whenever  property  or  business  is,  by 
reason  of  special  privileges  received  from 
the  government,  the  better  to  secure  the 
purposes  to  which  the  property  is  dedicat- 
ed or  devoted,  affected  with  a  public  use. 
There  have  been  differences  of  opinion 
among  thejudges  of  this  court  in  somecases 
as  to  the  circumstances  or  conditions  un- 
der which  Bomekinds  of  property  or  busf-* 
nees  may  be  properly  held  to  be  thus  affect- 
ed, as  in  Munu  v.  Illinois,  94  U.  S.  113. 126, 
188, 14ff;  but  none  as  to  the  doctrine  that, 
when  such  use  exists,  the  business  becomes 
subject  tol^slatlve  control  in  all  respects 
necessary  to  protect  the  public  against 
damage.  Injustice,  and  oppression.  In. 
almost  every  case  which  has  been  before 
this  court,  where  the  powerot  thestate  to 
regulate  the  rates  of  charges  ut  railroad 
companies  for  the'  transportation  of  per- 
sons and  freight  within  Itsjurlsdlctlon  baa 
been  under  consideration,  the  question 
discussed  has  not  been  the  original  power 
of  the  state  over  the  subject,  but  whether 
that  power  had  not  been,  by  stipulations 
ot  the  charter,  or  other  l^slation, 
amounting  to  a  contract,  surrendered  to 
the  company,  or  been  in  some  manner 
qualified.  It  Is  only  upon  the  latter  point 
that  there  have  been  differences  of  opin- 
ion." 

The  liberal  quotations  from  these  opin- 
ions show  clearly  the  grounds  upon  which 
legislation  similar  to  the  provisions  of  the 
act  ot  congress  under  examination  are 
based,  and  also  the  limitations  which 
have  been  sometimes  i)tcu:ed  upon  the  law- 
making power  In  this  regard.  Counsel  In 
their  briefs  have  not  pointed  out,  and  we 
have  been  unable  to  find,  any  case  in 
which  a  contract  like  that  In  the  com- 
plaint has  been  protected  from  the  opera- 
tion of  a  statute  which  fixed  penalties  tor 
an  unfair  discrimination  by  ratltoad  com- 
panies In  their  tariffs  for  carrying  freight. 
We  think  that  the  significance  of  this  tact 
can  be  easily  understood,  when  we  Inquire 
Into  the  authority  for  this  species  of  legis- 
lation by.  the  states.  The  act  of  congress 
derives  Its  force  from  the  grant  ot  power 
by  the  con8tEtutlon'*to  regulatecommerce 
with  foreign  nations,  and  among  the  sev- 
eral states."  Const,  art.  1.  58.  The  local 
statutes,  which  have  been  reviewed  by  the 
foregoing  authorities,  are  founded  upon 
the  police  power  of  the  states.  No  court 
has  attempted  to  define  this  power  with 
precision,  although  the  general  prluclples 
applicable  thereto  have  been  established 
firmly  In  Jurisprudence.  Says  the  great 
Chief  Justice  Shaw,  in  Com.  v.  Alger,  7 
Cush.  58:  **We  think  It  Is  a  settled  prin- 
ciple, growing  out  ot  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of 
property,  however  absolute  and  unquali- 
fied may  be  his  title,  holds  It  under  the  Im- 
plied liability  that  his  use  ot  it  may  be  so 
regulated  that  It  shall  not  be  injurious  to 
the  equal  enjoyment  ot  others  having  an 
equal  right  to  the  enjoyment  of  their 
property,  nor  Injurious  to  the  rights  of  the 
community.  *  »  •  Rights  ol  property, 
like  all  other  social  and  conventional 
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rights,  are  subject  to  stieli  reasonabte  llno' 
Itatlons  In  tbeir  enjoyment  as  shall  pre- 
vent them  from  being  Injarioas,  and  to 
such  reasunable  restraints  and  regulations 
established  by  law  as  the  legislature,  un- 
der the  governing  and  controlling  power 
vested  In  them  by  the  constitution,  may. 
think  necessary  and  expedient.  •  *  * 
The  power  we  allude  to  Is  rather  the  police 
power,  the  power  vested  In  the  le^slatnre 
by  the  constitution  to  make,  ordain,  and 
establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  re- 

f>ugnant  to  the  constitution,  as  th^y  shall 
adge  to  be  for  the  good  and  welfare  ol  the 
commonwealth,  and  of  the  subjects  of  the 
same."  In  Thorpe  v.  Railroad  Co.,  27Vt. 
140,  Chief  Justice  Bedfield  said.  In  the 
opinion:  **  We  think  the  power  ol  the  leg- 
islature to  controlexlstlngrailwaysln  this 
respect  may  be  found  In  the  general  con- 
trol over  the  police  of  country,  which 
resides  In  the  law-making  power  In  all  free 
states.  *  •  »  The  police  power  ot  the 
state  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all 
persons,  and  the  protection  of  all  property 
witliin  the  state.  Acconling  to  the  max- 
im, Blc  atere  tuo  nt  alienum  non  Isedajs, 
which  being  of  anivereal  application.  It 
must  of  course  be  within  the  range  of  leg- 
islative action  to  define  the  mode  and 
manner  In  which  every  one  may  so  use  his 
own  as  not  to  injure  others.  So  far  as 
railroads  are  concerned,  this  police  power, 
which  resides  primarily  and  ultimately  In 
the  legislature,  Is  twofold."  See,  also, 
Pierce,  R.  R.  46(t;  2  Redf.  B.  R.  (4th 
Ed.)  p.  232;  State  v.  Railroad  Co..  19 
Minn.  4S4,  (Oil.  877,)  afHrmed  M  D.  S.  180, 
supra;  Watertown  v.  Mayo,  100  Mass. 
315;  Com.  v.  Liquors,  115  Mass.  158,  af- 
firmed 97  U.  S.  25;  Fertilizing  Co.  v.  Hyde 
Park.  Id.  659;  New  Orleans  Oas-Llght  Co. 
V.  Louisiana,  etc., Co.,  116  U.  S.  650,  6  Sup. 
Ot.  Rep.  252;  Magler  v.  Kansas,  123  U.  S. 
628,8  Sup.  Ct.  Rep.  273;  Bodemacher  v. 
Railroad  Co.,  41  Iowa,  297.  In  discussing 
this  legislation.  Pierce  on  Railroads,  su- 

ftra,  Kays:  "Such  laws  may  incidentally 
mpalr  the  value  of  franchlBes.  or  of  rights 
held  under  contracts,  but  they  are  enact- 
ed diverao  intnitiiy  and  are  not  within  the 
constitutional  inhibition."  In  Com.  v.Liq- 
uors,  supra,  Mr.  Justice  Endicott,  as  the 
organ  of  the  court,  siald:  "Every  aucb 
law  limits,  restrains,  impairs,  and.  In 
Bomecasos,  destroys  the  uses,  which  ware 
previously  enjoyed  of.  the  property  so 
made  the  subject  of  legislation,  but  the  ex- 
tent to  which  it  may  do  so  does  not  affect 
the  validity  of  such  laws,  or  their  equal 
application  to  all  owners  of  such  property. 
They  are  presumed  to  be  passed  for  thecom- 
mon  good,  and  to  be  necessary  forthe  pro- 
tection of  the  public,  and  cannot  be  said  to 
Impair  any  right,  or  the  obligation  of  any 
contract,  or  to  do  any  Injury,  in  the  prop- 
er and  legal  sense  of  theseterms."  luNew 
Orleans  Gas  Llgbt  Co.  v.  Louisiana,  etc., 
Co.,  Bupra.  the  court  says:  "The  constl- 
tutlotiai  proiilbitlon  upon  state  laws.  Im- 
pairing the  obligation  of  contracts,  dues 
not  restrict  the  power  of  the  state  to  pro- 
tect the  public  iiealth,  the  public  morals, 
or  the  public  safety,  as  the  one  or  the  oth- 


er may  be  Involved  In  theexecntlon  of  such 
contracts."  Another  view  of  the  contro- 
versy conducts  us  to  the  same  conclusion. 
If  tbecontractmentloned  In  the  complaint 
had  been  fulfilled,  it  is  plain  that,  after  the 
act  of  congress  became  eHective,  and,  dur- 
ing the  period  specified  in  the  pleadings, 
there  would  have  been  a  discrimination  in 
favor  of  the  respondent  by  the  appellant 
In  the  enm  of  9590.06,  on  account  of  the 
transportation  ot  his  goods.  In  other 
words,  the  patrons  of  the  Northern  Pacific 
Railroad  Company,  who  had  no  special 
agreement,  would  pay  this  amount  forthe 
same  service  In  excess  of  what  would  be 
demanded  ot  the  respondent.  It  has  been 
adjudged  In  many  cases  that,  when  these 
circumstances  arise,  the  contract,  which 
was  entered  Into  by  the  parties  In  this  ac- 
tion, Is  contrary  to  public  policy,  and  can- 
not be  enforced.  Messenger  v.  Ballroad 
Co.,  86  N.  J.  Law,  407,  affirmed  37  N.J. 
Law,581;  Scofleld  v.  Railway  Co.,  43  Ohio 
St.  571,  8  N.  E.  Rep.  907;  ChrUtle  v.  Rail- 
way Co.,  94  Mo.  468.  7  S.  W.  Rep.  567;  RaU- 
road  Co.  v.  People,  67  111.  11:  Railroad  Co. 
T.  Ervin,  118  111.  250,  8  N.  E.  Rep.  862. 

There  la  an  old  rule  ot  law  which  can  be 
invoked  aud  applied  to  the  case  at  bar. 
In  Atkinson  v.  Ritchie,  10  East,  530,  Lord 
Ellknbohodqh,  C.  J., said, in  the  opinion: 
"That  nocontract  can  properly  be  caiTied 
Into  effect  which  was  originally  made 
contrary  to  the  provisions  of  law,  or 
which,  being  made  consistently  with  the 
rules  of  law  at  the  time,  has  become  Illegal 
in  virtue  of  some  subsequent  law,  are 
propositions  which  admit  of  no  doubt." 
Professor  Pomeroy  writes:  "An  Illegal 
contract  Is,  as  a  rule,  void,  not  merely 
voidable,  and  can  be  the  basts  of  no  Judi- 
cial proceeding.  No  action  can  be  maln- 
tAined  upon  it.  either  at  law  or  in  equity. 
This  impoBsibillty  of  eoforcenient  exists 
whether  the  agreement  Is  Illegal  In  its  in- 
ception, or  whether,  being  valid  when 
made,  the  Illegality  has  been  created  by  a 
subsequent  statute."  Cont.  §280;  Brown 
V.  London,  9  C.  B.  (N.  S.)  726,  aSflnaed  13 
C.  B.  (N.  8.)  828;  2  Pars.  Gont.  (5th  Ed.) 
674:  Mouncey  V. Drake,  10  Johns.  27 ;  Jones 
V.  Judd,  4  N.  Y.  411.  The  principles  which 
have  been  stated  are  applicable  to  the  act 
of  congress  "  to  regulate  commerce. "  and 
the  contract  which  has  been  described. 
The  respondent  Is  not  entitled  to  recover  a 
Judgment  for  any  amount.  The  contract 
cannot  serve  as  the  foundation  ot  any  ac- 
tion by  the  parties  thereto.  It  Is  there- 
fore ordered  that  the  Judgment  be  reversed, 
with  costs,  and  that  the  cause  be  remand- 
ed, with  directions  to  dismiss  tiie  action. 

Habwood  and  Ds  WrrT,  JJ.,  concur. 

(86  C«1.  617> 

Harmon  v.  San  Francisco  &  S.  R.  Co. 
(No.  12,017.) 

(Supreme  Court  of  CaUfomia.  Dec.  8.  iSflOi) 

Appeal— CoNBOLTDAnoN  op  Actions — Mechanics' 
Liens— STATBUBHTa  or  Claim— Etidbnce. 
1.  Where  two  cases  are  consolidated  in  the 
trial  court,  and  the  pltUotifls,  being  botb  defeat- 
ed, move  separately,  upon  different  crounds,  for 
new  trials,  take  separate  appeals,  ana  file  sepa- 
rate bills  of  exL'optiona,  the  reviewing  court  mast 
decide  each  case  on  its  own  record,  and  cannot 
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consider  tbe  evidence  In  the  record  of  liie  other. 

2.  The  mere  faot  that  the  lienor  claims  for 
more  lumber  than  was  actually  used,  or  places 
too  high  a  value  on  it,  does  not.  in  the  absence  of 
frwid,  defeat  his  right  to  recover  the  value  of 
what  was  used. 

8.  Under  Code  Civil  Proo.  }  1187,  reqalrln^  a 
lienor's  claim  to  state  "the  name  of  the  person 
•  •  •  to  whom  he  famished  the  materials, " 
ooe  who  fomiahes  materials  to  a  railroad  con- 
tnctor,  and  afterwards  to  his  assignee,  need  not 
state  what  portion  he  furnished  to  each,  since 
there  Is  but  one  oontract,  and  the  company  has  to 
settle  only  with  the  assignee. 

In  bank.  For  former  report8,8ee22Pae. 
Rep.  407.  and  23  Pac.  Rep.  1024. 

J.  H.  Boalt  and  H.  A.  Powell,  tor  appel- 
lant. B.  S.  Lippitt^  Cbaa.  F.  Hanlon,  and 
Uoj-d  A  Wood,  (O.  P.  Brana,  of  couase!*) 
for  respondeat. 

Paterson,  J.  This  canae  was  heard  In 
bank,  and  the  Indarment  and  order  were 
reverued,  and  the  caaae  remanded  for  a 
new  trial  in  May  last.  We  are  satisfied 
with  tlieconclasion  then  reached  herein. 
The  evidence  shows  that  "the  work  on 
the  contract  was  eompletisd  on  June  2, 
1884."  We  are  asked  to  consider  the  evl- 
dence  in  the  record  on  appeal  In  the  case 
of  Gordon  Hardware  Co.  v.  San  Francisco 
A  8.  R.  Co..  Infra,  (Nu.  12.080.)  becanse 
that  case  and  the  one  at  bar  were  consol- 
idated by  order  of  the  court  below  npon 
consent  of  counsel  for  the  renpectlve  par- 
ties; bat  this  we  cannot  do.  The  plalotltt 
in  each  case  was  defeated  in  the  court  be- 
low, and  each  one  moved  separately  tor  a 
new  trial,  the  i^ronnds  of  which  were  pe- 
CDllar  to  the  respective  cases;  separate 
bills  of  exceptions  were  prepared  and  filed, 
separate  appeals  were  taken,  and  each 
case  was  presented  in  this  coarton  its  own 
record.  Respondent  clalmsthat  the  claim 
flied  by  plaintiff,  and  npon  which  this  ac- 
tion Is  based,  mast  have  included  material 
for  which  no  iten  could  be  maintained,  be- 
cause the  plaintiff  testified  that  of  the 
.lumber  be  furnished  "there  was  used  fl,- 
159.13  worth  in  the  building  of  temporary 
houses."  and  (577  paid  on  the  lumber  for 
f  relgbt  and  cartafire.  It  does  not  clearly 
appear  whether  there  was  extra  material 
Included  In  the  claim  of  lien,  or  an  errone- 
ous statement  as  to  the  value;  and,  as  the 
claim  filed  contained  no  articles  except 
such  as  are  the  subject  of  Hen.  we  cannot 
see  that  a  lien  for  so  much  lumber,  etc..  as 
was  actually  used  in  the  construction  of 
the  road  should  t>e  defeated  by  reason  of 
this  testimony.  The  bare  fact  that  the 
plaintiff  had  filed  for  too  much  lumlwr,  or 
set  too  bieb  a  price  on  it.  would  not.  In 
the  absence  of  fraud,  defeat  his  right  to 
recover.  Whatever  may  be  the  rule  in 
ordinary  cases,  where  the  material-man 
fnmlshee  materials  to  several  independent 
contractors,  we  do  not  think  it  was  nec- 
essary for  the  plaintiff  to  s^regate  the 
amounts  in  the  claim  which  he  filed. 
Hawley  was  the  only  person  with  whom 
the  company  had  to  settle.  The  latter 
was  liable  only  tor  the  balance  of  the  con- 
tract price  held  by  it.  It  was  in  uo  way 
interested  in  the  qaestion  how  much  had 
been  tumiehed  McDonald  before  the  as- 
signment, fiawley  had  simply  stepped 
into  McDonald's  shoes,  with  the  knowl' 


edge  and  consent  of  the  company,  and  had 
assumed  all  llabilttdes.  There  was  but  one 
contract  on  the  part  of  the  defendant.  On 
final  settlement  McDonald  was  entitled  to 
nothlng.and  we  are  unable  to  see  bowthe 
company  could  be  prejudiced  by  the  fail- 
ure to  designate  the  amount  furnished  to 
each.  No  question  of  priority  is  involved 
herein.  Where  a  statute  required  a  claim- 
ant to  state  from  whom  the  debt  was  due, 
it  was  held  that  a  mistake  In  the  name  of 
the  contractor  would  not  defeat  the  Hen, 
if  it  appeared  that  the  owner  was  not 
harmed  by  the  error.  Putnam  v.  Ross,  46 
Mo.  387.  In  the  case  at  bar,  the  proof  seg- 
regates the  amount  furnished  to  Hawley 
from  that  which  was  furnished  to  McDon- 
ald, so  that  no  injury  could  possibly  re- 
sult. We  think  that  the  court  erred  in  re- 
jecting the  notice  of  lien.  Other  points 
made  by  the  respondent  need  not  be  spe* 
daily  noticed.  If  the  facta  shown  by  the 
evidence  of  the  plaintiff  are  true,  he  is  en- 
titled to  have  his  lien  declared  good  to  an 
amount  not  exceeding  the  amount  of  the 
contract  price  in  the  hands  of  thecompany 
at  the  time  the  notice  of  Hen  was  filed. 
Judgment  and  order  reversed,  and  cause 
remanded  for  a  new  trial. 

We  concur:  Bbattt,  C.  J«f  McFabland, 
J. ;  Sbabpstbin,  J. ;  Fox,  J.;  Thornton,  J. 

~~~~  (Se  Cal.  6SD} 

QOBDON  Habdwarb  Co.  t.  San  Fuanoiboo 

ft  S.  R.  Co.  (No.  12,080.) 
(Supreme  Court  of  CfHifomia.  Dec  8,  1890.) 
UMORxmoi^  LnKS— TncB  or  Fnuno— Liekabu 

ARTICIKB — DlFPBBBNT  C0NTEA.CTOH8. 

1.  In  determining  whether  a  mechanlo's  lien 
against  railroad  ^operty  was  filed  within  80  days 
from  the  completion  of  the  work,  It  is  proper  to 
count  as  part  of  the  work  two  weeks  spent  by  di- 
reotloti  oithechief  en^neerinremovingmaterials 
wrongfully  placed  upon  the  lands  of  another  by  the 
contractor,  when  the  latter*s  obligations  to  the 
company  did  not  terminate  until  such  removal 
was  completed. 

2.  Where  the  lien  filed  by  a  material-man 
against  a  railroad  Is  In  part  finr  picks,  shovels, 
and  similar  articles,  for  which  no  lien  can  be  as- 
serted, he  may  segregate  the  non-lienable  ardeles 
1^  proof,  and  is  entitled  to  have  a  lien  declared 
for  the  remainder. 

In  bank.  For  former  reports,  see  22  Pac. 
Rep.  406,  and  23  Fac.  Rep.  1025. 

Hepburn  Wiikina  and  H.  A.  Powell,  for 
appellant.  Lloyd  &  Wood,  E.  S.  Lippitt, 
and  L'baa.  F.  Hanlon,  ( O.  P.  Evans,  ol 
counsel,)  for  respondents. 

Feb  Cubiau.  Upon  further  considera- 
tion of  this  case  we  are  satisfied  that  the 

conclusion  we  reached  on  the  former  hear- 
ing—viz.,  that  the  claim  of  lien  was  not 
filed  within  30  days  after  the  completion 
of  the  work— was  based  upon  a  misappre- 
hension as  to  the  evidence.  The  claim 
wcwfiled  June  18. 1884.  Whileit  is  true  the 
work  dune  after  May  17th  was  work  not 
contemplated  by  the  contract.  It  neverthe- 
less appears  that  it  was  done  under  the 
direction  ol  the  chief  engineer,  and  that 
the  obligations  of  the  contractor  to  the 
company  were  not  extinguished  until  the 
dfibris  which  be  had  placed  upon  Mr.  Por- 
ter's lot  was  removed  therefrom.  The  tes- 
timony of  Mr.  Walsh  on  this  subject  con- 
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eists  largely  of  conclusions,  bat  It  went  In 
without  objection  on  that  ground,  and,  as 
against  a  motion  (ornonsuit.must  becon- 
sidered  us  anfflclent  to  establish  appel- 
lant's contention  that  the  work  was  nut 
completed  until  June  2d.  He  tentlfled  as 
lollowa:  "The  work  on  the  railroad  un- 
der the  contract  was  completed  JunH2. 
1884.  The  last  two  weeks  of  the  work 
was  occupied  In  moving  rock  which  had 
been  dnmped  at  theend  of  the  tunnel  In  sec- 
tion No.  1,  on  Mr.  Porter's  ground,  con- 
trary to  the  terms  of  the  contract.  The 
rock  was  mored  back  to  the  right  o(  way 
to  make  it  comply  with  the  contract.  I 
was  instructed  by  Mr.  Zook,  chief  engineer, 
to  do  this  work.  May  17, 1S84.  The  last 
day  we  were  at  work  was  June  2,  1884." 
We  have  carefully  examined  the  record  in 
the  case  of  Malone  r.  Mining  Co.,  7<I  Cal. 
678. 18  Pac.  Rep.  772,  and  think  it  sustains 
appellant's  contention  that,  although  the 
claim  of  lien  was  in  part  for  articles  (picks 
and  shovels)  not  the  subject  uf  lien,  the 
court  should  permit  thepluintlff,  by  proof, 
to  make  the  necessary  segregation,  throw 
out  the  value  of  such  articles,  and  declare 
a  lien  for  the  balance.  In  thecase  referred 
to,  the  claim  of  lien  included  an  item  of 
deer  and  bear  meat,  but  the  lien  was  held 
to  be  good  to  the  amount  of  the  lienable 
articles;  and  the  rule  seems  to  be  that, 
unless  there  is  something  to  show  a  will- 
ful attempt  to  claim  a  lien  fur  the  non- 
llenable  articles,  the  lien  Is  not  lost.  Whit- 
ford  v.  Newell,  2  Allen,  427;  Phil.  Mech. 
lilens,  §  355.  Upon  the  same  principle  It 
was  held  in  Barber  v.  Reynolds  that,  not- 
-wlthstanding  the  tact  that  the  claim  filed 
wuH  tor  too  much,  it  would  still  be  valid 
unless  it  should  appear  It  was  a  "willfully 
false  claim, "  withiu  the  meaning  and  in- 
tent of  the  statute.  44Cal.533.  It  was  not 
necessary  for  theplaintiff  to  designate  what 
portion  of  the  materials  was  furnished  to 
each  of  the  contractors,  as  Hawley  was 
the  only  person  with  whom  the  company 
had  to  settle,  and  the  latter  was  liable 
only  for  the  balance  of  the  contract  price 
held  by  it  at  the  time  the  notice  of  lien 
was  filed.  Barmoo  v.  Railroad  Co..  ante, 
124,  f  this  day  filed.)  Judgment  and  order 
reversed,  and  cause  remanded  for  a  new 
trial. 

(86  Cal.  584)  " 

Trenouth  v.  Gilbert  et  ai.  (No.  12,507.) 
(Supreme  Court  of  Cal^'omia.  Dec.  8,  1890.) 
Advkrsb  Possbssion. 
The  repudiation  of  the  claim  of  the  pur- 
chaser of  an  undivided  ooe-fifthiDterestina  Mez- 
ican  grant  by  the  persons  In  possession  of  the 
land  under  a  patent  from  the  United  States, 
claiming  the  wnole  title,  and  their  continuous, 
exclusive,  and  adverse  possession  of  the  land  for 
more  than  five  years  thereafter,  is  a  bar  to  the 
title  of  the  purchaser  of  such  one-fifth  interest. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco;  Jnii.x  Hunt.  Judge. 

This  action  by  Trenouth  against  Gilbert 
and  others  was  in  the  supreme  court 
once  before,  and  the  following  statement 
of  facts  is  taken  from  the  opinion  in  that 
case,  (63  Cut.  405:)  "By  the  deeds  of  Maria 
Louisa  and  Juan  B.  Buelna,  plaintiff  ac- 
quired  whatever  right  or  Interratthey  had 


In  the  ranch  o  San  Gregorlo,  at  the  date  of 
said  deeds.  They  never  had  more  than  an 
undivided  fifth  Interest  in  said  rancho,  and 
previously  to  their  conveyance  to  the 
plaintiff  they  had  conveyed  all  their  inter- 
est tn  4,000  acres  of  said  rancho  to  one 
Hamilton,  so  that  the  Interest  conveyed 
to  the  plalDtltf  is  not  more  than  an  un> 
divided  one  fifth  of  the  residue  of  said 
rancho.  In  1K39,  said  rancho  was  grant- 
ed by  the  Mexican  government  to  Antonio 
Buelna.  who.  In  1842,  made  a  will  by  which 
he  devised  the  entire  rancho  to  his  wife, 
Maria  Concepclun  Valencia,  Juan  Bau- 
tlsta  Buelna,  and  three  others,  share  and 
share  alike,— that  is.  to  each  an  undivided 
one-fifth.  In  1842,said  Antonio  died,  leav- 
ing said  will  and  all  of  said  devisees  sur- 
viving him.  In  1846,  said  Juan  Bautista 
died  Intestate,  leaving  him  eurvlviug.  as 
his  only  hdn*  at  law,  the  said  Maria 
Louisa  and  Juan  B.  Buelna.  After  the 
death  of  her  husband,  said  Maria  Concep- 
cion  made  a  conveyance  of  one  league  uC 
said  rancho  to  one  Caiitro;  and,  ita  1852, 
said  Castro  and  said  Maria  Concepclon 
presented  a  petition  to  the  board  of  land 
commissioners  to  have  the  claim  of  said 
Castro  to  one  league,  and  the  claim  of  said 
Maria  Concepclon  to  the  otlier  three 
leagues,  confirmed,  and  their  said  resi>ect- 
Ive  claims  were  accordingly  confirmed  and 
patented  to  them  In  1861.  That  they  held 
the  legal  title  to  an  undivided  interest  in 
said  rancho  in  trust  for  the  said  Maria 
Loulxa  and  Juan  B.  Buelna  Is  too  clear  to 
admit  of>auy  doubt.  The- court  found 
that '  the  defendants,  and  those  from  and 
under  whom  they  hold  and  claim  the 
possession,  hare  been  in  the  open,  noto- 
rious, and  exclusive  possession  of  the 
premises  described  in  the  complaint,  hold- 
ing separately,  as  stated  In  their  several 
answera,  claiming  to  own  the  same,  and 
to  have  the  whole  title  thereto  for  mure 
than  five  years  next  before  the  commence- 
ment of  tfis  action.  The  defendants,  and 
those  from  and  under  whom  they  respect- 
ively hold  and  claim,  more  than  five  years ' 
before  the  commencement  of  this  action, 
— to-wit,  in  the  year  ItiuT, — being  In  pos- 
session respectively  as  aforesaid,  acquir- 
ed by  purchase  all  the  ri^nt.  title,  and 
Iutere»<t  of  the  patentees,  and  all  of  th« 
legatees,  under  the  said  will  of  Antonio 
Buelna,  except  said  Junn  B.  Buelna,  to 
their  respective  portions  of  said  land,  and 
still  hold  and  own  thesame.  The  plalnti^'s 
cause  of  action  arose  and  accrued  to  him 
more  than  four  years  before thecommence- 
ment  of  this  action;  and  the  defendants 
and  each  of  them  hud  held  all  the  land  de- 
scribed In  said  complaint, claiming  to  own 
the  title  tu  the  same,  and  in  open  and  no- 
torions  hostility  to  the  plaintiff's  claim, 
and  to  any  trust  or  equitable  interest 
claimed  by  him  for  more  than  five  years 
before  the  commencement  of  this  action.' 
The  evidence  sustains  the  finding  that  the 
defendants  and  those  under  whom  they 
claim  were  in  possession  of  the  premiseH 
in  1857,  and  that  while  so  In  possession 
'they  acquired  by  purchase  all  the  right, 
title,  and  Interest  of  the  patentees,  and  of 
all  the  legatees,  under  the  will  of  Antonio 
Buelna,  except  said  Juan  B.  Buelna,  to 
their  respective  portions  of  said  land,  and 
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etlU  bold  andowntbeBame.'"  On  tlieflrst 
appeal,  a  lodgment  In  detendanta'  favor 
was  reversed.  On  a  retrial  oT  the  case, 
defendants  again  bad  Judgment,  and  plain- 
tiff appeals. 

York  &  Whitworth  and  K  J.  &  J.  ft- 
Af oore,  for  appellant.  John  ReynoMsyM. 
G.  Cobb,  Cope  &  Boyd,  Arthur  Badgers, 
and  Pillsbury  &  Bfanding,  for  respond- 
ents. 

FooTE,  G.  Tbls  case  has  been  here  be- 
fore. 63  Cal.  405.  It  is  an  action  to  estab- 
lish a  trust  by  one  claiming  to  be  co-ten- 
ant with  others  of  a  tract  of  land  in  San 
Mateo  county,  and  for  other  relief  in  con- 
nection therewith.  The  question  deter- 
mined un  the  former  appeid  seems  to  bare 
been  that  the  findings  of  fact  to  the  effect 
that  the  defendants  held  an  adverse  pos- 
session of  the  lands  in  dispnte  for  a  time 
snfflcient  to  bar  the  plaintiff's,  right  of  ac- 
tion were  not  sustained  by  the  evidence, 
'i^at  finding  was,  in  substance,  that  the 
plaintiff's  cause  of  action  accrued  more 
than  lour  years  befdre  the  commencement 
of  the  cwtion,  and  that  there  had  been  a 
continaoua  adverse  poBsesslon  by  the  de- 
fendants for  more  than  five  years  prior 
thereto.  It  was  then  said  that  the  only 
evidence  to  sustain  the  finding  was  that 
of  one  witness, — Mr.  Teague.  Upon  the 
trial  of  the  case  now  on  apjwal,  which 
seems  to  have  been  tried  with  a  view  to 
obviate  the  objection  sustained  on  tlie 
former  appeal,  there  was  other  evidence 
which  tended  at  least  to  show  that  all 
of  the  contesting  defendants  held  adverse 
possession  for  more  than  five  years  after 
plalntilt's  right  of  action  accrued  before 
suit  brought.  First  there  was  a  deposi- 
tion of  Mr.  Teague  read,  taken  since  the 
former  trial.  Ue  testified  "that  the  de- 
fendants answering  In  the  suit  were  all  in 
the  occupancy,  cultivation,  inclosnre,  and 
pasturage  of  theentirefonr  leagues;  some 
claiming  to  own  1,000  acres,  and  others  a 
less  quantity,  and  claiming  to  own  sepa- 
rately. *  They  claimed  all  thelcKaJ  title  to 
the  land  In  th^r  possession,  dating  back 
as  far  as  1S58,  through  themselves  and 
their  grantors.*  They  claimed  the  whole 
legal  title."  As  to  the  equitable  title,  he 
says  that  he  knew  of  their  having  notice 
of  the  equitable  title  (bought  by  the  plain- 
tiff on  20th  day  of  Apnl,  1866.)  as  early  as 
1867,  and  previous,  running  back  to  1864; 
conversed  with  them  Individually  and  sep- 
arately about  this  equitable  title,  purport- 
ing to  arise  under  the  will  of  one  Buelna. 
They  all  refused  to  recognize  It,  except  Mr. 
Bell,  who  Is  not  a  party  to  this  action,  he 
having  bought  the  plalntl^s  title  to  his 
(Bell's)  tract  of  land.  He  also  said  that 
in  1867,  or  1866,  Trenouth  requested  him 
to  speak  to  these  defendants  In  possession, 
and  propose  to  them  a  compromise.  He 
did  so,  and  reported  progress,  but  the  de- 
fendants all  repudiated  Trenouth's  claim. 
He  states  that  he  is  confident  that  it  was 
In  1866  that  befirst  told  Trenouth  that  the 
chances  tor  a  compromise  with  thedefend- 
ants  seemed  bad;  that  thedefendantts  said 
they  had  all  the  legal  title;  that  they  had 
improved  the  land;  that  they  had  bought 
np  one  bogus  cl^im  purporting  to  have 
arlaeta  under  this  will,  (that  of  Buelna,  the 


Mexican  grantee  of  the  land.)  and  did  not 
propose  to  buy  off  any  more.  Moaes  Da- 
vis, who  testified  that  he  was  Interested 
with  the  plaintiff  In  his  purchase  of  this 
equitable  interest  from  Juan  B.  Buelna 
and  Maria  Louisa  Buelna,  made  on  the  20th 
of  April,  1866,  states  that  be  had  been  em- 
ployed by  all  the  settlers  on  this  ranchoto 
work  up  the  evidence  In  another  case 
pending  against  them.— that  of  Wilson  et 
al.  vs.  Castro.— and  that  in  order  to  do 
that  they  had  to  show  that  the  Mexican 
grantee  (Buelna)  had  made  a  will,  and 
that  In  workingup  the  evidence  he  discov- 
ered this  fifth  interest  that  Trenouth 
bought,  and  on  which  this  suit  is  predi- 
cated, bad  never  been  conveyed.  He  en- 
deavored to  gefour  people"  to  purchase, 
bat  they  would  not,  and  he  then  arranged 
for  the  plaintiff  to  purchase  It.  Mr.  Bay- 
nor  testified  that  he,  and  other  parties 
holding  under  the  same  title  that  he 
claimed,  by  genuine  patent  title  from  the 
United  States  government,  through  WIl- 
klns  &  Hepburn,  had  possession  of  the 
whole  ranch  from  1858  to  1872;  thathefaad 
a  conversation  with  the  plaintiff  lust  after 
he  bought  his  claim,  (April  20,  1866,)  and 
told  the  plaintiff  he  was  sorry  that  plain- 
tiff had  got  himself  Into  such  a  specula- 
tion ;  that  the  title  he  (plaintiff)  was  try- 
ing to  get  was  ol  no  value  whatever,  and 
Moses  Davis  had  Just  led  him  into  it  for 
tbe  purpose  of  making  money  out  of  him. 
He  always  told  Trenonth  there  was  noth- 
ing In  It  for  him ;  be  could  get  nothing  out 
of  It;  that  Trenouth  wanted  him  to  talk 
to  the  other  settlers  and  see  what  com- 
promise could  be  made.  Mr.  Gordon  testi- 
fied that  he  and  most  of  the  defendants 
had  been  In  possession  since  1863.  While 
be  was  acting  for  the  settlers  to  resist 
Trenouth's  claim,  as  well  as  that  in  Wil- 
son et  al.  vs.  Castro,  some  time  In  tbe  sum- 
mer of  1866,  not  more  than  three  or  four 
months  after  Tr?nonth'a  purchase,  he  had 
a  conversation  with  Trenouth,  In  which 
the  latter  was  trying  to  Induce  him  to 
help  have  a  settlement  made  with  the  oth- 
er settlers,  and  held  out  certain  induce- 
ments tofalm.  He  replied  that  "hedid  not 
consider  there  was  anything  In  It.  ** 
That  the  settlers  and  himself  did  not  con- 
sider his  (Trenouth's)  title  worth  any- 
thing. That  he  told  Teagueand  Trenouth 
that  he  had  already  advised  the  settlers 
to  resist  Trenouth's  claim.  That  he  had 
been  employed  in  this  matter  by  all  the 
settlers  but  Bell  and  Seale.  That  this 
was  in  1866,  not  more  than  three  or  four 
months  after  Trenouth's  deed  went  on  rec- 
ord. Mr.  Seale  testified  that  he  purchased 
his  ranch  from  Lloyd  Tevis  on  the  4th  of 
August,  1863.  He  had  used  tbe  land  for 
his  own  purposes.  It  had  been  under 
fence  all  the  time  he  bad  used  It.  Had  a 
dairy  for  several  years,  and  for  tbe  last  13 
or  14  years  had  rented  it.  It  had  been  un- 
der fence  all  this  time.  He  claimed  under 
the  title  obtained  from  Lloyd  Tevia,  which 
was  the  title  of  the  original  heirs  of  the 
Buelna  title  under  the  patent.  He  had 
talked  with  Tevis  about  Trenouth's  title, 
and  to  Bell  and  Gordon,  when  be  bought, 
but  to  none  others.  He  bad  resisted  Tre- 
nouth's claim  when  salt  was  brought  by 
him  against  Ball  and  others  In  1868.  That 


Digilized  by 


Google 


128 


PACIFIC  BEPOBTBB.TOL.25. 


(On. 


all  tills  time  he  claimed  under  his  deed 
from  Terla,  and  received  all  bla  rents  and 
proflts,  without  accoantinff  to  any  one. 

Taking  the  whole  testimony  In  this  case. 
It  presents  this  as[>ect:  Trenouth  bought 
the  equity  he  claims  on  a  speculation, 
after  the  settlers  had  refused  to  have  any- 
tlilns  to  do  with  it,  in  April,  1866.  Ha 
was  not  certain,  according  to  fala  own  evi- 
dence on  hie  croB&«xamlnatlon,  whether 
he  had  title  or  not.  He  waited  to  see  the 
result  of  the  Wilson  vs.  Castro  suit.  The 
settleni,  defendants  here,  who  had  bought 
the  patent  title,  which  was  the  legal  title, 
when  informed  of  Treuouth's  purchase, 
would  not  acknowledge,  but  repudiated, 
hie  title,  according  to  the  evidence  of  wit- 
nesses called  for  them, and  whose  evidence 
we  have  quoted.  Then,  after  his  efforts 
to  Induce  them  to  comprnmlse  with  him 
and  pay  him  for  his  alleged  title  had  failed, 
and  he  had  hesitated  a  long  time,  to  await 
the  result  of  other  litigation,  uncertain  ma 
to  his  title,  he  brings  suit  on  March  IS. 
1872,  a  little  less  than  six  years  from  the 
date  of  his  purchase,  and  about  five  years 
and  a  halt  from  the  time  when  these  de- 
fendnnta.  In  pos8es<iion  by  themselves  or 
their  agents,  when  approached  by  him  to 
settle  with  him,  repudiated  his  claim  and 
refused  to  settle,  having  always  claimed, 
since  their  purchase,  to  hold  under  that 
patent  the  whole  legal  title.  As  It  seems 
to  us,  the  findings  as  to  adverse  posses- 
sion for  the  statutory  period  sufficient  to 
bar  the  plaintiff's  right  of  entry  are,  at  tha 
most,  based  upon  conflicting  evidence,  and 
should  not  be  disturbed.  We  therefore  ad- 
vise that  the  Jndgmmt  and  order  be  ai> 
firmed. 

I  concur:  Vanclikp,  O. 

PkbCdbiah.  For  the  reasons  given  in 
the  toregcdng  opinion,  the  Judgment  and 
order  are  affirmed. 

I  concur  In  the  Judgment.  Bba.ttt,C.  J. 
Fox,  J.,  took  no  part  in  the  decision  of 
the  above  case. 


(86  Cal.  615) 

McDowell  v.  Bell,  Judge.  (No.  13,866.) 
{Supnme  Court  of  Calilfomta.  Deo.  8,  JSOO.) 

VaOCEMDtHM  SOPPLKMETTABT  TO  ExsODTtOH— 
JOBUDIcnOH— Pbohtbitioit. 

A  JudpnentwM  recovered  and  proceed- 
ings tapplemeatary  to  ezecutiOD  were  institated 
airaiiut  debtor's  wife,  olleffine  that  she  held 
lands  which  belonged  to  him.  On  the  same  day 
she  conveyed  to  another.  TheoourtadJudRed  that 
the  land  belonged  to  her  husband,  ordered  exeoa- 
Uon  to  issue  In  the  original  case,  and  appointed  a 
receiver  to  take  possession  and  subject  the  land 
to  the  satisfaction  of  the  debt.  Held,  that  these 
proceedings  were  beyond  the  court's  Jurisdiction, 
and  will  be  restrained  by  prohibition,  since  Code 
Civil  Proc.  Cal.  g  T20,  simply  provides  that  In 
supplementary  proceedings  the  court  may  make 
an  order  authonzing  the  Judgment  creditor  to  in- 
stitute an  action  against  any  person  who  holds 
-~[>peity  of  the  debtor  and  otaims  so  adverse  la- 


in bank. 

Code  Civil  Proc.  Cal.  S  720,  provides  that 
"If  it  appears  that  a  person  or  eorpora- 
UoD  alleged  to  have  property  of  the  Judg- 


meat  debtor,  or  to  be  indebted  to  him, 
claims  an  Interest  In  the  property  adverse 
to  blm,  or  denies  the  debt,  the  court  or 
judge  may  authorize,  by  an  order  made  to 
that  effect,  the  judgment  creditor  to  insti- 
tute an  action  against  such  person  or  cor- 
poration for  the  recovery  of  such  interest 
or  debt,  and  the  court  or  Judge  may,  by 
ordOT,  forbid  a  transfer  or  other  disposi- 
tion of  such  interest  or  debt,  until  an  ats 
tion  can  be  commenced  and  prosecuted  to 
Judgment.  Such  order  may  be  modified  or 
vacated  by  the  Judge' granting  th3  same, 
or  the  court  in  which  the  action  is  brought, 
at  any  time,  upon  such  terms  as  may  be 
just. " 

H.  S.  Brown,  for  petitioner.  T.  B.  Do- 
tier,  for  respondent. 

Per  Curiam.  Application  for  writ  of 
prohibition.  In  September,  1889,  one 
Primm  commenced  an  action  in  the  supe- 
rior court  of  Shasta  county  ngulnst  one 
Edsou.  In  the  action  such  proceedings 
were  had  as  that  Jndspnent  was  duly  given 
and  made  in  favor  of  the  plaintiff,  and 
against  the  defendant,  October  4, 1889.  Ex- 
ecution was  issued  to  the  shorlB  of  Shasta 
county,  and  retailed  unsatisfied.  Upon 
proceedings  supplemental  to  execution. 
Bertha  Edaon  was  examined  touchingcer* 
tain  property  held  by  her,  to-wit,  a  bouse 
and  lot  In  the  town  of  Sisson,  Siskiyou 
county,  claimed  by  the  judgment  creditor 
to  be  the  property  of  tbejndguient  debtor. 
On  the  same  day  that  the  afildavlt  was 
filed  for  the  institution  of  these  proceed- 
ings supplementary  to  execution.  Bertha 
Edson  conveyed  the  property  to  one 
Wright,  who  snbsequently  conveyed  the 
same  to  this  petitioner.  Upon  the.  bearing 
upon  such  supplementary  proceedings,  it 
was  found  and  adjudged  by  the  respond- 
ent that  the  lot  in  question  was  the  prop- 
erty of  the  judgment  debtor,  and  that 
neither  Bertha  Edson  nor  Wright  ever 
had  any  interest  therein, and  ordered  that 
execution  Issue  In  the  case  of  Primm  vs. 
Edson,  (in  which  case  all  the  proceedings 
were  conducted,)  and  the  property  besnb- 
Jected  to  the  satisfaction  of  said  judg- 
ment; and  further  ordered  that  a  receiver 
be  appointed  to  take  possession  of  the 
property,  and  subject  the  same  to  the  sat- 
isfaction of  said  judgment.  In  this  the  re- 
spordent  exceeded  his  jurisdiction,  and  the 
Jurisdiction  of  his  eonrt.  Hla  only  power 
in  the  premises  was  to  make  an  order  au- 
thorizing the  ]  udgment  creditor  to  Instltnta 
an  action  in  the  proper  court,  against  the 
parties  claiming  the  property,  for  the  re- 
covery of  the  property,  and  the  subjection 
of  the  same  to  the  satisfaction  of  thedebt, 
and  forbidding  a  transfer  of  the  property 
until  such  action  could  be  commenced  and 
prosecuted  to  Judgmmt.  CoAq  Civil  Proc, 
S  720;  Hartman  v.Olvera,  61  Cal.  501.  Let 
the  writ  Issue  and  be  made  perpetual  com- 
manding the  said  respondent,  Aaron  Et^, 
judge  of  the  superior  court  oftheconnty 
of  Shasta,  in  the  state  of  California,  to  for* 
ever  desist  and  refrain  from  proceeding 
further  under,  or  in  enforcing,  the  jadg- 
ment  and  order  made  and  given  by  him  in 
the  ease  of  E.  P.  Primm,  plaintiff,  against 
H.  J,  Edson,  defendant,  dated  January  11, 
1890;  and  let  the  petitioner  herein  hare 
Judgment  for  hla  coats  of  this  procaeding. 
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>(86  Cal.  833} 

GlILNO  T.  DiNWIDDlE.     (N«.  13,694.) 
{Supreme  Court  of  California.   Dec.  6,  1890.) 
Faiab  IxPBisoNicEirr—  Pleading. 
A  complaint  vhlch  allies  that  defendant, 
a  iQstice  ot  tbe  peace,  imprisoned  plaintiff,  "un- 
lawfully and  with  nwoe  and  witSont  probable 
cause, "  on  a  pretended  charge  of  contempt  of 
coon  for  tbe  dLsobedience  of  a  writ  of  restitution 
"  wrongfully  and  unlawfully"  issued  by  him,  is 
InaufBcient,  tjecanse  it  does  not  state  facte  show- 
ing that  the  acts  complained  of  were  without,  or  in 
excess  of,  defendant's  Jurisdiction  as  Justice;  and 
the  use  of  the  words  "unlawfully"  and  "wrong- 
fully **  does  not  supply  the  omitted  facts. 

Department  2.  Appeal  from  superior 
coort,  San  Diego  county;  W.  L.  Pierce, 
Judge. 

James  L.  CopeJand  and  BuDsaker,  Btitt 
A  (ioodtieb,  for  appellant.  W.  B,  Fuller 
and  H.  L.  TKiur,for  appellee. 

McFarland,  J.  This  1b  an  action  for 
allegedfalBe  Imprisonment.  Defendant  de- 
murred to  the  complaint.  His  demurrer 
was  overruled,  and,  upon  his  refusal  to 
answer,  Judgment  was  rendered  against 
lilm.  He  appeals  from  tbe  Judgment,  and 
relies  for  reversal  upon  the  insufficiency  of 
the  complaint.  In  the  complaint  It  Is  first 
averred  that,  on  a  certain  day,  defendant 
"Imprisoned  plaintiff,  and  caused  her  to 
be  Imprisoned  and  deprived  of  her  liberty 
for  a  period  of  five  days,  unlawfully  and 
with  force  and  witboot  probable  cause, 
on  a  pretended  charge  of  contempt  ot 
court.  *^  The  "  circumstances  attending  and 
Immediately  surrounding  and  preceding 
the  said  false  imprisonment"  are  then 
averred,  and  are  substantiully  these: 
That  a  short  time  prior  to  said  alleged 
imprisQDment,  tbe  defendant,  "  acting  as 
a  justice  ol  thepeace  for  BearValley  town- 
ship. In  said  county,"  did  "wnmgfully  and 
tinlawfully"  issue  a  writ  of  restitution  re- 
quiring plaintiff  to  quit  and  snrrender  a 
certain  house  and  premises;  that  the  writ 
was  given  to  a  certain  constable,  who, 
■with  a  posse,  attempted  to  serve  the 
same;  that  an  "altercation  and  affray 
ensued,"  in  which,  among  other  Imma- 
terial things  mentioned, "  the  pltdntUf  was 
then  and  there  roughly  used  and  handled 
by  said  constable  and  his  posse ; "  "  that 
said  writ  was  never  served  on  plaintiff;" 
that  defendant  "  wrongfully  caused  her  to 
be  arrested  as  for  a  contempt  for  the  dis- 
obedience of  said  writ  of  restltntion,  and 
Imprisoned  the  plaintiff  for  a  period  of  fire 
days,  as  above  set  forth;"  and  thax,  "l)y 
reason  of  the  said  false  and  wrongful  Im- 
prisonment,*'the  plaintiff  was  damaged, 
etc.  The  above  are  all  the  material  aver- 
toents.  We  think  that  the  complaint  Is 
fatally  defective,  and  that  the  dumurrer 
f<hou1d  have  been  sustained.  It  ia  clear 
that  the  acts  complained  of  were  dune  by 
tbe  defendant  in  his  official  capucity  as  a 
Judicial  officer,  and  there  Is  no  ave^ment, 
in  terms,  that  said  acts  were  without,  or 
In  excess  of,  his  Jurisdiction,  nor  are  any 
facts  averred  from  which  sucli  want  of 
Jari»dlct!on  appears.  And  that  a  Judicial 
officer  is  not  liable  for  acts  done  in  his 
official  capacity,  and  within  his  jurisdic- 
tion. Is  as  thoroughly  established  as  any 
other  principle  of  law.  One  of  the  best 
expositions  ot  that  principle  is  found  In 
v.25F.no.S— 9 


the  opinion  of  Sbaw,  C.  J.,  In  Pratt  v. 
Gardner,  2  Cash.  68.  This  court  has  also 
had  frequent  occasions  to  state  tlie  princi- 
ple. Downer  v.  lient,  6  Cal.  94;  Turpen 
T.  Booth,  56  Cal.  68.  The  question  here  is 
not  one  of  evidence  or  burden  of  proof; 
It  is  a  question  of  pleading.  A  complaint, 
to  be  sufficient,  must  contain  a  statement 
of  tacts  which,  without  the  aid  of  other 
coujectnred  facts  not  stated,  shon's  a  com- 
plete cause  ot  action.  As  said  by  this  court 
in  Gates  v.  Lane,  44  Cal.  897:  "^The  plead- 
ings but  poorly  subserve  the  purpose  in- 
tended. If  the  court,  before  declaring  the 
law  upon  the  points  presented  by  the  par- 
ties, is  compelled,  as  in  this  case,  to  sur- 
mise many  of  the  essential  facts  on  which 
the  points  turn."  In  the  case  at  bar,  we 
are  left  to  assume,  to  Imagine,  to  "sur- 
mise,** that  the  defendant,  as  Justice  of 
the  peace,  for  some  unrevealed  and  un- 
known reason,  had  no  jurisdiction  to  do 
the  acts  complained  of.  a  plaintiff,  at- 
tempting to  state  a  cause  of  action  in  his 
complaint,  has  no  right  to  presume  that 
a  Justice  of  thepeace  acted  outside  of  his 
Jurisdiction.  Where  tbe  burden  of  proof 
is  when  a  party  relies  on  the  validity  of 
a  Jnstlce's  judgment  is  an  entirely  different 
question.  The  only  plausible  answer  to 
the  above  stated  objection  to  tbe  com- 

{)laint  rests  npon  the  averment  that  de- 
endant  "wrongfully"  caused  plaintiff  to 
be  arrested,  and  "nnlawfuUy"  did  cer* 
tain  other  things.  There  may  be  some 
relations  where  "wrongfully**  and  "un- 
lawfully** and  similar  adverbs  have 
some  significance,  but  the  ordinary  rule 
is  that  for  purposes  of  pleading  they 
are  utterly  valueless.  In  Miles  v.  Mc- 
Dermott,81  Cal.  274,  thecourtsay:  "Such 
words  as  'duly,'  'wrongfully,',  and 'un- 
lawfully,' so  frequently  used  In  pleadings, 
might  better  be  omitted.  They  tender  no 
Issue."  In  Triacony  v.  Orr,  49  Cal.  617, 
which  was  an  action  In  the  nature  nf 
trover  for  the  conversion  of  certain  sheep, 
the  complaint  merely  all^d  that  the  de- 
fendants took  the  property  "unlawfully, 
fraudulently,  willfully, and  maliciously."  A 
demurrer  to  the  complaiut  had  been  sus- 
tained In  tbe  trial  court,  and,  on  appeal  to 
tfalsconrt,  tbe  Judgment  was  affirmed.  This 
court,among  otherthings.say :  "Whether 
the  defendants  took  the  sheep  is  a  ques- 
tion of  law,  and  not  the  statement  of 
an  Issuable  fact.  If  they  took  them  *  fraud- 
ulently,'the  facts  constituting  the  fraud 
should  have  been  averred;  otherwise,  no 
iesuablefact  Is  stated."  InReardonv.CIty 
and  County  of  Sun  Francisco,  66  Cal.  496, 
6  Pac.  Bep.  317,  the  court  say :  "  If  the  de- 
fendant was  empowered  by  law  to  do  the 
work  counted  on  in  Army  street,  the  aver- 
ment in  the  complaint  thatsuch  work  was 
unlawful  and  wrongful  would  amount  to 
nothing.  Such  epithets  In  a  pleading  are, 
In  general,  meaningless.  They  may  be  and 
are  generally  Inserted  with  no  valuable 
purpose,  but  only  to  round  off  or  swell 
outa  sentence.  Unless  thematters  averred 
show  the  acts  complained  ol  to  be  unlaw- 
ful or  wrongful,  such  words  are  mere 
superfluous  verbiage."  And  In  Pratt  v. 
Gardner,  supra,  which  was  an  action 
against  a  justice  of  the  peace,  and  very 
similar  to  the  case  at  bar,  the  complaint 
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waR.  w  Judge  Shaw  says,  "  thickly  sprink- 
led" with  such  epithets  aa  "unlawful," 
**  wrunfcf  ul> "  "  illegally, "  "  groundless, " 
"false."  "willfully/'  "maliciously,"  etc.; 
but  Judgment  fur  the  defendant  on  the  de- 
murrer was  sustained,  and  the  court  said 
that  such  epithets  "cannot  change  or 
qualify  the  material  facts."  Our  conclu- 
sion is  that  the  complaint  la  insufficient, 
because  it  does  not  show  that  the  acta  of 
defendant  complained  of  were  without, 
or  in  excess  of,  his  Jurisdiction  as  Justice 
of  the  peace;  and  that  the  use  of  the 
words  "wrongfully"  and  ••nnlawfnUy" 
does  notsupplytbeomitted  facts;  and  that 
therefore  the  demurrer  to  the  complaint 
Bhoold  have  been  sustained.  The  jadg- 
ment  Is  reversed,  with  directions  to  the 
superior  court  to  sustain  defendant's  de- 
murrer to  the  complaint. 

We  concur:  Sbakpstein»  J.;  Thobm- 
TON,  J.  • 


(K  Cal.  631) 

El  parte  Palmer.    (No.  20,766.) 
iawpreme  Ccurt  of  CoiV'omta.  Deo.  »,  1S90.} 
Ekbezzumbnt— Vsmn. 
The  ftuperlnteadent  of  a  ranch  In  Yolo 
oonDty  kept  books  there  of  his  reoeipta  and  ex- 
penditures, making  monthly  reports  to  his  prin- 
cipal In  Ban  PSranoisco.   He  saipped  hones  to 
Sacramento,  and  there  received  the  proceeds  of 
their  sale,  but  made  no  book-tmtzr  or  report 
thereof,  field,  raffioient  eridenoe  uiat  the  em- 
bezzlement was  committed  in  Sacramento  oounty 
to  Justify  the  magistrate  In  holding  him  fbr  trial 
there. 

In  bank.  Babeaa  eorpoa. 
A.  L.  HHitj  for  ];>etitloner. 

&BATTT.  C.  J.  The  petitioner  was  held 
to  answer  by  a  Justice  of  the  peace  of  Sac- 
ramento on  a  chai^  of  embezzlement  al- 
leged to  have  been  committed  In  that 
county.  He  aska  to  be  dlBcfaarged  from 
custody  upon  the  ground  that  he  was 
committed  without  reasonable  or  prob- 
able cause,  (Pen.  Code,  8  1487,)  claiming 
that  there  was  no  evidence  that  he  waa 
guilty  of  the  crime  charged,  or  of  any 
crime,  and  especially  that  there  was  a  to- 
tal failure  ol  evidence  that  he  had  com- 
mitted any  offense  in  Sacramento  county. 
We  think,  however,  that  the  evidence  la 
eufflcient  to  make  out  a  prima  fach  case, 
and  to  Justify  the  holding  of  the  petitioner 
to  answer  before  thv  superior  court  of  Sac- 
ramento. It  appears  that  he  was  superin- 
tendent of  ti  ranch  in  Yolu  county  ;  that 
tlie  owner  of  the  ranch  resided  in  San 
Francisco;  that  monthly  reports  of  re- 
ceipts and  dieburaementa  on  the  ranch 
were  mode  by  the  petitioner  to  the  owner, 
and  books  were  kept  on  the  ranch  by  a 
book-keeper,  under  the  direction  of  the  pe- 
titioner, In  which  it  was  his  duty  to  pre- 
serve an  accurate  account  of  all  receipts 
and  disbursements.  This  being  the  case, 
I»etitioner,  about  a  year  before  his  arrest, 
sent  eomehorsea  from  the  ranch  (the prop- 
erty of  his  principal)  to  a  dealer  in  Sacra- 
mento, who  sold  them,  and  paid  over  the 
net  proceeds  ($385)  to  the  petitioner  in 
Sacramento.  No  account  was  ever  ren- 
dered of  this  sum,  and  no  entry  of  It  waa 
made  In  the  booics.  Thia,  in  the  absence 


of  any  satisfactory  explanation  of  hia  fail- 
ure to  account,  was  sufficient  to  Justify 
the  committing  magistrate  in  holding  p^ 
titloner  to  answer  in  Sacramento  count?. 
He  recdved  the  moncgr  In  Sacramento 
county,  and  there  Is  no  CTldwce  that  he 
ever  took  It  out  of  Sacramento  county. 
It  be  did  appropriate  it  to  his  own  use,  as 
the  evidence  aeema  to  indicate,  it  Is  reason- 
able to  assume  that  he  did  so  In  the  coun- 
ty where  be  Is  last  shown  to  have  had  It 
in  bis  possession.  Writ  discharged,  and 
prisoner  remanded. 

We  concur:  HcFabland,  J.;  Patxb- 
BON,  J.;  Shabpstbin,  J.;  Fox>  J.;  Thobm- 

TOH,  J. 

 7  m  c«L  tm 

TooHBT  T.  DuNrar.   (No.  1S,9(M.) 
(Supreme  Cotwt  <if  Callfomia.  Deo.  10, 1890.) 
Statotb  or  Frauds— Rbaii-Ebtats  Bbocbk— Ad- 

1CI88IBIUTT  or  BvmBNOB. 

1.  Under  the  sututeof  frauds,  (Civil  Coda 
Cal.  i  1634,)  whloh  includes  "an  aKraement  au- 
thorizing or  employing  an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  compensation  or  com- 
mission," a  writing,  which  states  that'  plaintiff 
"can  arrange  for  the  sale  of  my  ranch  in  Nevada 
as  pw  within  memorandom, "  ia  saffiuient  without 
stating  that  he  is  to  have  a  oommisston  therefor. 

S.  Since  section  1614  declares  that  "a  written 
instrument  is  prestunptive  evidence  of  a  consid- 
eration, "  the  agent  ii  entitled  to  show,  by  parol 
evidence,  the  reasonable  value  of  hia  services  In 
eflftoting  a  sale  under  the  authority  of  the  mem- 
oraodnm. 

CommlBsloners*  dedslon.  Department  2. 
Appeal  from  superior  court,  city  and  couq- 
ty  of  San  Franclaco;  Waltek  H.  Levy. 
J  udge. 

C.  V.  Grey  and  J.  E.  McElratb,  {George 
W.  Cbamberlala,  of  counsel,)  for  appellant. 
B.  I.  Thornton  and  Uoyd  «  Wood^  for  re- 
spondent. 

OiBSON,  G.  JPlalntur  brought  thia  action 
to  recover  of  the  defendant  $18,750,  as  the 
reasonable  value  of  hie  services  rendered 
in  procuring  a  purchaser  for  defendant's 
ranch  In  the  state  of  Nevada,  with  the  live- 
stock and  farming  implements  thereon,  at 
the  fixed  price  of  |750.000,  payable  in  three 
several  installments  nnder  a  writlog 
signed  by  the  defendant,  the  material  part 
of  which  ts  as  follows:  "Henry  Toomey 
can  arrange  for  the  sale  of  my  ranch  in, 
Nevada  as  per  within  memorandum. 
•  •  •"  On  the  trial  the  plaintiff,  to  sus- 
tain the  issues  upon  his  part,  after  prov- 
ing that  be  was  a  real-estate  broker  and 
agent,  and  the  execution  and  delivery  ol 
the  memorandum,  above  rderred  to, 
ottered  It  In  evidence,  and  upon  the  objec- 
tion of  the  defendant  that  It  was  incom- 
petent, etc.,  because  it  neither  specified 
that  the  employment  of  plaintiff  waa  for 
compensation  or  a  commission,  nor  the 
amount  of  any  compensation  or  eomrots- 
lon  for  his  servlcefl,  it  was  excluded.  The 
plaintiff  next  offered  to  prove  that  he 
found  a  purchaser,  able,  ready,  and  willing 
to  purchase,  who  was  acceptable  to  the 
defendant,  and  that  his  (plaintitf'a)  serv* 
Ices  were  reasonably  worth  the  amoant 
demanded.  The  evidence  so  offered  was 
excluded  on  defendant's  objection,  on  the 
ground  thattberewas  no  evidence  tending 
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to  show  that  the  plaintiff  had  been  em- 
ployed by  a  contract,  in  wrltlnK>  ae  broker 
or  a^ent  to  sell  the  property  (or  compen- 
sation ora  commlsalon.  Then,  after  other 
erideuce  ol  the  same  character  as  the  last 
was  offered  and  excluded,  the  plaintiff  reat- 
ed  his  case.  The  defendant,  without  offer- 
Ing  amy  eTidence,  did  Ilkewlra;  and  there- 
upon the  Jnd^ent.  from  which  plaintiff 
appeals,  was  rendered  against  him.  The 
exctasion  ol  the  memorandum  presents 
the  glBt  of  the  controversy.  The  appel- 
lant contends  that  all  that  a  writing  em- 
ploying a  broker  or  agent  to  purchase  or 
Sf^  real  estate  forcompensatlon  or  a  com- 
mission need  show  is  the  fact  of  employ- 
ment; and  that  It  is  not  required  to  ex- 
press tbatsuch  employment  is  for  compen- 
sation or  a  coromisslun;  while,  on  the 
other  hand,  the  respondent  contends  that, 
to  be  valid.  It  must  disclose  that  the  em- 
ployment la  for  compensation  or  a  com- 
mission. 

By  section  1624  of  the  Civil  Code,  It  Is 
provided:  "The  following  contracts  are 
invalid,  unless  the  same,  or  some  note  ur 
memorandum  thereof,  be  In  writing,  and 
fiihscrlbed  by  tlio  party  to  be  charged,  or 
hy  his  agent.  •  •  •  (6)  An  agreement 
authoriziug  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for 
compensation  or  a  commission."  This 
section  w(M  applied  In  the  following  cases : 
McCarthy  v.  Loupe,  62  Cal.  299;  Myres  v. 
Snrryhne,  67  Cal.  657,  8  Pac.  Kep.  523;  Zel- 
mer  v.  Antl8ell,75  Cal.  509,  17  rac.Rep.ft42. 
In  each  of  those  cases  It  was  held  that  no 
recovery  by  a  broker  orasent  for  effecting 
a  sale  of  real  estatecould  be  had,  unless  he 
was  employed  by  an  agreement  in  writh- 
ing for  that  purpose.  But  none  of  them 
Involved  the  precise  point  In  question  bere. 
The  sixth  clause  was  added  to  the  above 
section  of  theCode  in  1878.  Prior  to  which 
time,  it  seems  that  the  absence  of  a  □  ex  press 
contract  might  have  been  supplied  by 
proof  of  usageregulating  transactions  like 
the  one  here.  McCarthy  v.  Loupe,  supra. 
The  change  thus  made  was  to  prevent  the 
assertion  of  false  claims  (or  compensation 
by  brokers  and  agents  against  owners  of 
real  estate,  which  could  be  done  with  facil- 
ity under  the  former  rale.  Thus  we  per- 
c^ve  that  the  clause  Is  remedial  in  its  ob- 
ject, and  If  its  meaning  is  doubtful  as  sug- 
gested by  this  controversy,  its  words  will 
have  to  be  construed  soas  to  suppress  the 
misrhlef  adverted  to,  and  advance  the 
remedy.  The  agreement  referred  to  in  the 
claune,  it  Ifl  true;  Is  one  defining  the  right 
of  the  agent  to  effect  a  purchase  or  sale  of 
realty,  and  the  liability  of  the  principal  to 
recompense  hlro  tor  his  services.  But  it  is 
to  be  observed  that  the  chief  element  In  It 
Is  theemployment.  This  must  necessarily 
be  so,  because  as  appears  by  the  cases 
above  cited,  without  proof  in  writing  of 
the  employment,  no  recovery  can  be  had. 
It,  then,  no  recovery  can  be  had  without 
aocfa  proof  of  the  employmeul,  it  seems  to 
ns  thatthe  object  of  the  clause  will  be  fully 
subserved  by  holding  that.  In  an  agree- 
ment like  the  one  in  question,  the  express- 
ing of  t^e  fact  of  employment,  without 
stating  that  it  is  for  compensation,  will 
suffice.  It  there  were  any  doubt  of  this  it 
would  be  resolved  by  reading  In  connec- 


tion with  the  above  clause  section  1614  ol 
the  same  Code,  which  bears  upon  the  same 
subject-matter,  and  which  Is  as  follows: 
"A  written  Instrument  Is  presumptive  evi- 
dence of  a  consideration."  This  provis- 
ion Is  general,  and  applies  to  all  contracts 
wherd  a  different  rule  Is  not  expressly  pre- 
scribed. And  we  think  that  had  the  legis- 
lature Intended  that  contracts,  like  the 
one  In  question,  should  state  a  considera- 
tion for  the  services  to  be  rendered  by  the 
broker  or  agent,  it  would  have  expressly 
said  BO.  Vrom  this  It  follows  that  tbe 
memorandum  of  agreement  offered  In  evi- 
dence by  the  appelant  was  erroneously 
excluded;  also  tbe  evidence  tending  to 
prove  that  he  had  rendered  services  under 
the  contract  of  employment.  Waterman 
V.  Bollinghouse,  82  Cat.  659,  23  Pac.  Rep. 
196;  Zelmer  v.  Antlsetl,  sup'ra.  And  as  the 
written  contract  of  employment  raised  a 
presumption  that  the  defendant,  as  prin- 
cipal, had  agreed  to  pay  the  plaintiff,  as 
his  agent,  a  consideration  for  services  ren- 
dered under  that  contract,  and  as  no  cer- 
tain amount  appeared  to  have  been  stip- 
ulated for,  the  evidence  tending  to  show 
the  reasonable  value  of  such  services 
should  have  been  admitted.  We  therefore 
advise  that  the  Judgment  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We. concur:  Hatne.  C;  Yanglibf,  C 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  oplnon,  the  Jndigment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

'  (S  CuI.  Unrep.  ni> 

Blombnthall  v.  Goodall.  (No.  12,638.)* 
{Supreme  Count  of  California.  Deo.  6,  1890.) 
AoBSOT — Re  vooATioir. 
A  person  aathorized  by  the  owner  of  land 
to  sell  it  gave  a  contract  to  a  third  person  for  the 
price  named,  but  "subject  to  perfoct  record  title. 
Thirty  days  allowed  for  examination  of  title. " 
The  owner  of  tbe  land  let  such  third  person  take 
tbe  abstract  to  examine,  but  told  him  be  oonld 
not  bave  90  days.  Held  that,  as  the  agent  had 
not  produced  a  purchaser  ready  and  willing  to 
take  tbe  property  on  the  temu  embraced  In  tb^ 
authority,  the  owner  might,  before  such  uncondi- 
tional acceptance,  revoke  the  author!^  of  the 
agent.    Works  and  TooBNToit,  JJ.,  dissenting. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ol  Ban  Francisco; 
T.  H.  Beakdem,  Judge. 

H.  C.  Flrebau/eb,  for  appellant.  Oeo,  E. 
Towh,  for  respondent. 

Fox,  J.  Action  for  the  recovery  of  com- 
missions claimed  to  bave  been  earned  by  a 
real  estate  agent,  in  the  sale  of  certaia 
lands  iKlonglQg  to  defendant.  Judgment 
for  defendant;  motion  for  new  trial  de- 
nied, and  appeal  from  both  Judgment  and 
order.  The  record  contains  no  bill  of  ex- 
ceptions, or  statement  of  the  case.  Con- 
sequently, ther«  Is  nothing  upon  which  we 
can  review  the  order  of  the  court  refusing 
to  grant  a  new  trial.  The  only  examina- 
tion we  can  make  Is  of  the  Judgment  roW,^ 
and  the  only  Inquiry  is  whether  tlio  fin(*^,/«_ 
Ings  support  the  Judgment.    The  cooj^t^ 
found  that  the  defendant,  being  the  OT^^^-y 
er  of  the  land  in  question^  on  tXk^  ^  ^ 


1  Revnved  In  banc.    See  M  Pac  906,  8» 
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day  o|  July,  1887,  gave  to  L.  Oestreicher, 
a  real  estate  agent,  an  anthorUation  In 
wrltlDg,  of  which  the  following  Ib  a  copy : 
"I  hereby  anthorlce  Mr.  L.  Oeetreicher  to 
sell  blocks  8»9, 900, 901, 903,  oatsidelands,  for 
the  sum  of  fifteen  handred  dollars  (91,500) 
each ;  will  allow  him  one  hundred  dollars 
(SlOO)  as  commissions  for  his  services  un 
each  block.  This  contract  to  be  la  force 
for  ten  days  from  date  hereof."  Which 
paper  was  duly  dated  and  signed  by  de- 
fendant. The  court  farther  finds  that  on 
the  same  day  Oestreicher  agreed  with  one 
Fulda,  orally,  for  the  sale  of  the  blocks 
at  the  price  named,  bat,  Fulda  failing  to 
put  his  agreement  In  writing,  Oestreicher 
afterwards,  and  on  the  same  day,  execut- 
ed with  O.  F.  Von  Rheln  &  Co.  the  follow- 
ing agreement  to  writing:  "Received  of 
O.  F.  Von  Rheln  &  Co.  the  sum  of  three 
hundred  dollars  ($300)  on  account  of  pur- 
chase of  outside  land,  blocks  899,900,901, 
and  903;  price  agreed  upon,  six  thousand 
dollars,  (96,000;)  sub]ect  to  perfect  record 
title.  Thirty  days  allowed  for  examina- 
tion of  title.  If  title  does- not  prove  per- 
feet,  deposit  to  be  retnmed.  **  On  the  same 
day  Oestreicher  notified  the  defendant  In 
writing  of  what  be  had  done  with  Von 
Rheln;  that  on  the  14th,  Von  Rhein  ap- 
plied to  defendant,  toid  him  of  his  agree- 
ment to  purchase,  and  asked  for  the  ab- 
stract of  title.  Defendant  told  bim  that 
he  would  not  allow  30  days  to-  examine 
title.  Von  Rheln  replied  that  he  would 
make  the  examination  earlier  if  possible, 
and  received  and  receipted  for  thfi  abstract, 
the  same  to  he  returned  to  the  defendant, 
but  no  time  for  its  return  specified.  Later 
in  the  same  day  flelendant  received  from 
Fulda  a  letter,  notilying  him  that  he 
(Fulda)  had  agreed  with  Oestreicher  for 
the  purchase  of  the  blocks,  and  that  he 
was  prepared  to  examine  the  title,  and 
complete  the  purchase  if  the  title  proved 
satisfactory,  demanding  of  defendant  to 
complete  the  sale,  and  offering  to  deposit 
$500  on  account  thereof;  that  on  the  next 
day  defendant  served  written  notice  upon 
both  Oestreicher  and  Von  Rhein  &  Co., 
reciting  that  Oestreicher  had  procured 
the  authorization  given  to  him,  up- 
on, his  representation  that  he  had  an  east- 
ern party  who  was  about  to  depart,  to 
whom  he  could  sell  those  blocks,  If  he  had 
authority  to  act  at  once,  but  he  had  not 
time  to  hunt  op  other  blocks  for  him  be- 
fore his  departure;  tliat,  instead  of  selliag 
them  as  he  said  he  could,  he  had  negotiat- 
ed a  sale  of  them  to  two  different  resident 
purchasers,  and,  in  view  of  these  complk-a- 
tlons  and  mlHKtateraents,  he  revoked  the 
authority  of  Oestreicher,  and  declined  to 
proceed  further  in  the  consummation  of 
the  saletff  theproperty  through  him ;  that 
on  the  19th  day  of  July,  Von  Rhein  com- 
pleted his  examination  of  the  title,  and 
offered  to  comi>lete  the  purchase,  but  the 
defendant  refused  to  accept  the  money, 
or  make  the  deed;  that  demand  of  the 
commission  had  been  made  and  refused, 
and  the  claim  therefor  had  been  duly  as- 
signed to  plaintiff.  It  was  also  found 
that  the  autliorizatlon  from  defendant 
had  not  been  secured  through  any  fraud 
or  misrepresentation  on  the  part  of 
Oestreicher.    On  these  facts  the  court 


found,  as  conclusion  of  law,  that  the 
plaintiff  was  not  entitled  to  the  relief  de- 
manded, and  Jadgment  was  entered  for 
defendant. 

Although  the  rule  may  in  some  cases  t>e 
a  harsh  one,  the  conclusion  of  the  court 
was  correct.  Goodall  had  the  right  to 
revoke  the  authority  given  to  Oestreicher, 
at  any  time  before  complete  periormance 
on  his  part.  Civil  Code.  §  2356;  Masten  v. 
Griffing,  88  Cal.  114;  Brown  v.  Pforr,  38 
Cal.  568;  Jnnin  v.  Browne,  59  Cal.  47; 
Flanagan  ^  Brown.  70  Cal.  254. 11  Pac. 
Rep.  706.  Lp  to  tbetlme  of  therevocatlon 
In  this  case,  there  had  been  no  perform- 
ance on  the  part  of  Oestreicher.  Perform- 
ance on  bis  part,  toentltle  him  to  his  com- 
missions, woQld  have  been  the  production 
of  a  purchaser,  then  ready  and  willing  to 
make  the  purchase  upon  the  terms  em- 
braced In  the  authority.  No  such  pur- 
chaser had  been  found  and  produced  when 
the  authority  was  revoked.  Neither  of 
those  who  are  claimed  to  have  been  such 
had  up  to  that  time  signified  their  willing- 
ness to  take  the  property  unconditional^', 
apou  the  terms  proposed.  Jodgment  and 
order  affirmed. 

We  concur:  Sharpstbin,  J.;  McFab- 
LANO,  J. ;  Paterson,  J. 

We  dissent:  Works,  J. ;  Thornton,  J 

  (86  CaL  mi 

BCOKLBT  V.  HowB.    (No.  12,711.) 
(Supreme  Court  of  California.  Dec.  6,  1890.) 
Public  Luids — Patent  Held  in  Trobt — Auexi>- 

MEST  OF  PLEADIMOe. 

1.  In  a  suit  to  procure  a  decree  that  defend- 
ant held  the  title  to  certain  lands,  for  which  he 
obtained  patent  as  a  pre-emptor,  in  tmst  for  plain- 
tur.  on  the  ground  that  plaintiff  bad- a  better 
right  thereto,  and  that  defendant  procured  the 
patent  by  fraud  and  through  mistake  and  miscon- 
ception of  the  law,  by  offloers  of  the  land  depart- 
ment, plaintiff  as  the  basis  of  her  right  to  attack 
defendant's  patent  averred  that  certain  persons, 
each  being  entitled  to  an  additional  homesteaa 
entry,  made  applications  at  the  land-(d9Qce  to  lo- 
cate portions  of  said  lands,  that  said  applications 
were  rejected,  that  the  applications  were  made 
for  plaintiff's  benefit,  and  tnat  plaintiff  had  be- 
come owner  of  all  the  title  and  Interest  of  said 
applicants.  There  was  no  appeal  from  the  order 
rejecting  their  applications,  and  theydid  not  con- 
test defendant's  right  to  pre-empt  said  land. 
Held  that,  the  proceedings  of  the  land-oCHee  hav- 
ing been  acquiesced  in,  plaintiff  had  no  ground  for 
attacliing  defendant's  patent. 

•i.  The  privilege  of  amending  after  the  sus- 
taining of  a  demurrer  is,  under  Code'Civil  Proc. 
Cal.  %  473,  one  not  of  right,  hatrests  In  the  discre- 
tion of  the  trial  court,  and  it  is  too  late  to  raise 
the  point  for  the  first  time  on  appeal  that  it  was 
error  to  sustain  the  demurrer  without  leave  to 
amend. 

In  bank.  Appeal  from  superior  court, 
Marin  county;  E.  B.  Mahon,  Judge. 

Orny  &  Haven,  for  appellant.  George 
Pearee,  for  respondent. 

Fox.  J.  This  is  a  bill  in  equity  to  pro- 
cure a  decree  that  the  defendant  holds  the 
title  to  certain  lands  in  Marin  county,  for 
which  he  procured  patent  as  a  pre-empt- 
or, in  trust  for  plaintiff,  on  the  ground 
that  plaintiff  had  a  better  right  thereto, 
and  that  defendant  procured  the  patent 
by  fraud,  and  through  mistake  and  mls- 


Digilized  by 


Google 


tal.) 


BUCKLEY  V.  HOWE. 


133 


conception  of  the  law  on  the  part  of  the 
officers-ot  the  land  department  of  the  gov- 
ernment. That  a  patent  may  be  attacked 
in  tblH  way,  aud  such  relief  be  had  In  a 
proper  ease,  has  been  held  In  very  many 
casefl.  Bludworth  v.  Lake,  83  Cal.  256; 
EverBdon  t.  Maybew,  65  Cal.  163,  8  Fac. 
Sep.  641:  HoBmer  Wallace.  47  Cal.  491; 
Ratledge  v.  Marphy,  61  Cal.  388;  Plummer 
V.  Brown.  70  Cal.  544,  12  Pae.  Rep.  464; 
Santord  v.Sanford,iaPac.Rep.602;  John- 
son V.  Tow8ley,lS  Wall.  72;  Moorev. Rob- 
bins,  96  U.  8.  680;  Smelting  Co.  v.  Kemp, 
304  u.  S.  680.  And  snch  a  rulingr  Is  in  ac- 
cord with  section  2224  of  the  Civil  Code. 
jSnt  in  Buch  a  case  it  IsnotenooghtoBhow 
that  the  defendant  was  not  entitled  to 
have  received  the  patent.  Plalntlfl  must 
also  show  that  she  herself  occupies  such 
a  atataa  towards  the  property  as  ^titles 
her  to  control  the  le^al  title.  Plnmraer  v. 
Brown,  supra.  It  she  claims  priority  of 
riKht  to  become  the  purchaser,  and  to  re- 
ceive the  patent,  it  is  not  enough  to  al- 
lege that  she  had  or  has  such  right,  tor 
that  is  a  mere  conclusion  of  law;  but  Bhe 
must  show  the  state  of  facts  which 
gave  herthe right,  and  alsotbefacts  sbow- 
iug  that  she  took  the  legal,  steps  to  avail 
beraeU  of  soch  right.  Aurrecoechea  t.  Sin- 
clair, 60  Cal.  532.  The  allegations  of  the 
complaint  tending  to  show  that  the  de- 
'fendant  was  not  entitled  to  pre-empt  the 
land;  that  the  same  waa  not  at  the  time 
subject  to  pre-emption;  and  that  he  was 
not  entitled  to  have  or  receive  the  patent, 
— are,  in  onr  }udgment,  Bufficlent  to  consti- 
tute a  cause  of  action  In  that  behalf,  and 
to  pnt  the  defendant  to  hlH  det^tse,  so  far 
as  that  branch  of  the  case  la  concerned, 
but  they  show  the  legal  title  to  be  vested 
in  the  defendant,  aud  before  he  can  be 
called  upon  to  defend  that  title  against 
the  plaintiff's  allegations  of  fraud,  or  be 
adjudged  to  hold  it  in  trust  for  plaintiff, 
she  mast  show  a  better  right  to  have  re- 
ceived the  patent.  She  cannot  recover  on 
the  weakness  of  defendant's  right  alone, 
but  must  do  BO  on  the  strength  of  her 
owu.  On  this  branch  of  the  case,  the  com- 
plaint sets  out  a  series  of  facts  tending  to 
show  that,  at  the  time  of  the  filing  of  the 
township  plat,  the  plaintiff  had  a  prior- 
ity of  right  to  purchase  the  lauds  In  queB- 
tion.  under  the  act  of  .Tuly  23,  1866,  to  set- 
tle land-titles  in  California,  on  the  ground 
that  she  was  a  bon&Sde  purchaHer,  and 
in  poBBesBion  under  a  Mexican  grant  from 
which  her  landB  had  been  excluded  under 
the  final  survey ;  but  the  complaint  failed 
to  show  the  subsequent  acts  on  ber  part 
necessary  to  preserve  her  right,  and  on  the 
bearing  she  abandons  all  claim  of  right 
on  that  ground. 

But  as  the  basis  ot  her  right  to  attack 
the  defendant's  patent,  upon  which  Bhe 
now  relies,  plaintiff  avers  that  ou  the  8th 
of  October,  1878,  one  Laney  and  one  Parks 
were  each  entitled  to  an  additional  home- 
stead entry,  under  the  laws  of  the  United 
States,  and  each  made  application  to  the 
register  of  the  proper  land-office  to  locate 
portions  of  the  land  In  question,  accom- 
panying their  said  applications  witli 
proofs  that  the  lands  were  non-mlueral, 
and  paying  to  the  register  the  fecK  and 
eharges  required  by  law  for  the  entry, 


which  applications  were  refused  by  the 
commiBBioner  ot  the  general  lund-offlce; 
that  afterwards,  and  on  the  6th  ot  April, 

1879,  they  respectively  renewed  their  ap- 
plications, and  were  again  refused ;  that 
afterwards,  and  on  the  27tb  of  August, 

1880,  Laney  again  renewed  his  application 
as  to  a  part  of  the  lands,  and  again  was 
refused;  that  un  the  8th  of  September, 
188U,  one  Holly  was  entitled  to  an  addi- 
tional homestead  entry,  aud  applied  to 
the  register  of  the  land-otBce  to  locate  a 
portion  of  the  kinds,  accompanying  his 
application  with  proof  that  the  land  was 
non-mineral,  and  paying  the  fees  of  office 
for  such  entry,  but  his  application  whb 
refused.  The  complaint  avers  that  at  the 
time  of  each  ofsald  applications  therewas 
no  valid  adverse  claim  to  the  land.  The 
complaint  fails  to  state  upon  what 
ground  the  original  applications  of  Laney 
and  Parks  were  rejected,  but  there  is  no 
difficulty  In  determining,  from  the  tacts  al- 
leged, the  ground  upon  which  such  rejec- 
tion was  based.  The  township  plat  of 
the  lands  had  then  Just  been  returned  by 
the  surveyor  general  to  the  district  laud- 
ofSce.but  It  had  not  been  finally  approved 
by  the  land  department;  andsbortly  after 
such  application  was  withdrawn,  and 
was  not  finally  filed,  and  did  not  become 
an  authenticated  public  record,  until  the 
5th  of  February,  1879,  four  montha  after 
the  making  of  such  application.  The 
lands  were  not,  therefore,  at  the  time  of 
such  application,  open  to  entry,  or  to  se- 
lection under  the  additional  homestead 
law.  Meantime  the  lands  were  not  In 
possession  ot  the  applicants.  They  never 
attempted  to  take  possession  ot  tnem : 
but,  as  shown  by  the  complaint,  they  were 
In  part  within  the  exterior  boundaries  of 
IncloBures  of  plaintiff,  and  In  part  within 
the  exterior  boundaries  of  Inclosures  of 
one  Brackett,  and  when  the  plat  was 
finally  approved  and  filed,  they  were  a 
part  of  the  publlo  domain,  inclosed,  as 
aforesaid,  In  common  with  other  lands 
held  by  the  owners  of  the  respective  In- 
closures.  It  does  not  appear  that  either 
of  the  persons  so  havingthe  lands  inclosed 
ever  filed  a  petition  In  the  land-office,  or 
any  paper,  claiming  a  right  of  priority  of 
entry  or  purchase,  under  the  act  of  1866, 
or  put  the  government  npon  any  notice 
that  they  were  in  possession,  or  claimed 
to  be  purchasers  under  a  Mexican  grant 
from  the  final  survey  of  which  they  had 
been  excluded.  The  applications  ot  Laney 
and  Parks,  made  April  5,  1879,  are  not 
shown,  as  In  all  the  other  cases,  to  have 
been  accompanied  by  any  of  the  proofs  re- 
quired by  law  as  to  the  character  of  the 
land,  and  presumptively  were  not  so  ac- 
companied. It  Is  probably  for  this  cause 
that  they  were  then  rejected,  the  com- 
plaint falling  to  state  what,  It  any,  reason 
was  given  torthls  rejection.  All  theappli- 
cations  made  by  Laney,  Parks,  and  Hol- 
ly, In  1880,  the  complaint  shows,  were  re- 
jected because  the  defendant  had  acquired 
the  right  of  pre-emption  of  the  lands :  and 
It  further  appears  from  the  complaint 
that  defendant  had  filed  his  declaratory 
statement  as  a  pre-eniptor  as  early  as 
April  18,  1879,  and  was  then  In  posHesslon 
of  a  portion  of  the  demanded  and  pre- 
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eDipted  premises,  wbtch  liad  before  that 
time  beeu  Included  within  the  incloaureB 
of  Brackett.  It  does  not  appear  that 
Brackett  ever  objected  to  defendant's  en- 
try or  possession.  Neither  does  it  appear 
that  the  applicants  fur  homestead  entry, 
or  either  ot  them,  ever  appealed  to  the 
commlaslonfir  of  the  geoeral  land-office 
from  the  orderot  the  reKister  and  receiver. 
Meeting  tbeir  applications,  or  took  any 
pri'ceedlnss  whatever  to  secure  the  ap- 
proval ol  their  applications,  or  contest  the 
right  of  the  defendant.  On  the  contrary, 
the  rejection  seems  to  have  been  accepted 
as  final,  and  they  and  their  successor  in 
Interest  remained  silent  and  passive  until 
the  defendant  had  proved  up,  paid  for  his 
land,  and  secured  his  patent.  Flafntltt 
further  alleges  that  these  several  applica- 
tions to  make  additional  homestead  en- 
tries were  made  for  her  benefit,  with  her 
assent,  and  by  her  procurement,  and  that 
for  a  valof^le  consideration  she  has  be- 
come the  owner  of  all  the  right,  title,  and 
Interest  of  the  said  applicants,  and  of  the 
said  Brackett,  In  the  lands  described  in 
the  complaint.  Concede  all  this  to  be 
true,  the  complaint  fails,  to  show  that 
they,  or  either  of  them,  ever  had  any  right, 
title,  or  Interest  In  the  lands  to  convey. 
I^eltber  naked  possession  ot  the  public  do- 
main, nor  a  rejected  application  for  leave 
to  enter  It,  under  whatever  law  It  may  be 
made,  If  acquiesced  in,  as  w&a  done  In  this 
case.so  far  as  uppears  from  thecomplaint, 
will  give  any  such  rlKht  or  title  as  will 
enable  the  party  successfully  to  attack  a 
patent  issued  by  the  g<ivernment  to  an- 
other. Asanmlng  that  these  additional 
soldiers'  homestead  entries  might,  under 
the  law,  be  made  in  the  name  of  the  sol- 
dier, at  the  Instigation  and  for  the  benefit 
of  a  third  party, (a  matter,however,upon 
which  we  do  not  pass,)  anc  having  beeu 
made  and  approved  mlgh  thereafter  be 
alienated  before  patent,  as  was  held  in 
Rose  V.  Lumber  Co.,  73  Cal.  385, 15  Pac. 
Bep.  19,  cited  by  appellant,  It  does  not 
help  tbo  plaintiff  In  this  case  at  all,  for 
here  the  entry  was  not  made,  and  no  right 
wan  acquired  by  a  mere  application,  aban- 
doned at  the  first  adverse  decision.  From 
these  views,  it  appears  that  the  plaintiff 
has  failed  to  show  any  right  in  the  prom- 
ises which  entitles  her  to  attack  the  de- 
fendant's patent,  and  therefore  has  failed 
to  state  In  her  complaint  facts sufflcleDt  to 
constitute  a  cause  of  action.  The  demur- 
rer to  her  complaint  was  properly  sus- 
tained. 

The  complaint  In  this  case  had  already 
been  once  amended.  The  demurrer  was 
sustained  without  leave  to  amend.  At 
the  conclusion  of  the  oral  argument  upon 
the  hearing  here  in  bank, it  was  suggested 
that  this  was  error,  and  that  the  court 
below  should  have  given  the  plaintiff  leave 
again  to  amend.  The  privilege  of  amend- 
ing, after  trial  of  the  issue  of  law  raised  by 
demurrer,  is  not  one  of  right,  but  one  rest- 
ing in  the  discretion  of  the  trial  court. 
Code  Civil  Proc.  §  472.  If  the  plaintiff  de- 
sired again  to  amend,  she  should  have  ap- 
plied to  the  court  below,  and.  If  refused, 
exception  should  have  b6en  taken.  It  Is 
too  late  to  make  the  point  for  the  first 
time  In  this  court,  when  nothing  appears 


on  the  record  to  show  an  abuse  of  discre- 
tion.  Judgment  affirmed. 

We  concur:  McFarland,  J. ;  Patebbon, 
J.;  Shabpstbin,  J.;  Thobnton,  J. 

  (86  Cal.  643) 

BroKLET  V.  Althoff.  (No.  13,824.) 
(Supreme  Court  of  California.  Dec.  10,  1890.) 
Htatehekt  on  Appeal— Dismissal. 
'  1.  Coae  Civil  Proc.  Cal.  S  861,  provides  that, 
when  a  motioa  for  a  new  trial  is  made  on  the 
minutes  of  the  court,  the  Judgment  roll,  and  a 
statement  to  be  subsequently  prepared,  shall  con- 
stitute the  record  on  appeal.    Section  659,  subd. 

4,  declares  that  the  notice  of  a  moticii  for  a  new 
trial  on  the  minutes  must  specify  the  partioulara 
wherein  the  evidence  is  olumed  to  have  been  in- 
sufficient, and  the  errors  of  law  relied  on.  Held 
that,  where  the  notice  of  the  motion  contained  no 
suoh  specifications,  a  statement,  on  appeal,  aft- 
erwards prepared,  was  unauthorized,  and  could 
not  be  considered  by  the  appellate  court. 

2.  A  statement  on  appeal  which  is  not  served 
imtil  five  days  after  the  expiration  of  an  addi- 
tional- period  allowed  by  the  court  for  its  prepa- 
ration cannot  be  considered  by  the  appellate 
court 

S.  When  there  is  no  statement  on  appeal" 
or  bill  of  exceptions  which  can  be  oonsidered,  or 
transcript  filed  within  the  time  limited,  the  ap- 
peal must  be  dismissed. 

In  bank.  On  rehearing.  For  former  re- 
port, see  2i  Pac.  Bep.  636. 

HaBsett  &  Tevttn,  for  appellant.  Cbas. 
J.  Heggertv,  iGnoBiaon  &  Booths  cA  coon- 
aelO  for  respondent.- 

Per  Curiam.  On  the  28th  of  July,  1890, 
an  order  was  made  and  entered  In  this 
cause  dismissing  the  appeal,  and,  under 
the  rale  of  the  court,  rem/ttittii*  was  issued 
forthwith.  Subsequently,  upon  an  ex 
^aree  showing,  which  seemed  to  be  sufB- 
cient,  the  remittitur  was  recalled,  and  the 
appellant  moved  the  court  to  vacate  or 
modify  the  order  dismissing  the  appeal, 
on  the  ground  that  the  same  hud  been  im- 
providently  made,  through  a  misconcep- 
tion of  the  facts  and  the  records  In  the 
cause.  The  reasons  for  making  the  order 
were  not  then  fully  stated  In  the  opinion, 
nor  was  It  entirely  correct  In  its  state- 
ment of  the  rule  of  practice  under  the 
Codes.  The  reasons  then  given  will  there- 
fore be  stricken  out,  but  the  motion  to 
vacate  the  order  dismissing  the  appeal, 
or  to  modify  the  same,  must  be  denied. 

The  action  was  for  forcible  entry  and 
detainer.   Judgment  tor  plalntltf,  March 

5,  1890.  On  the  8th  of  March,  notice  nf  In- 
tention to  move  for  a  new  trial,  to  be 
heard  on  the  minutes  of  the  court,  waa 
given.  The  motion  came  on  regularly  to 
be  heard  on  the  11th  of  March,  and  was 
then  overruled.  On  the  same  day,  notice 
of  appeal  was  given,  and  undertaking  on 
appeal  filed  March  13th.  On  the  2l8t  ot 
March,  appellant  procured  from  the  Judge 
ot  the  court  below  an  order  granting  to 
delendant  "  twenty  days'  further  time 
from  date  hereof  in  which  to  prepare  and 
serve  his  proposed  statement  on  appeal 
herein. "  On  the  10th  day  of  April,  he  pro- 
cured from  the  iudge  another  order  gtvios 
him  "five  days  from  the  date  hereol  In 
which  to  prepare  and  serve  his  propose<l 
statement  on  appeal  herein."  This  time 
expli-ed  April  I6tb.   In  law  and  In  tact  he 
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was  not  entitled  to  havesettled  in  thecoae 
any  "statement  on  appeal. "  His  motion 
for  new  trial  having  been  submitted  un 
tbe  minutes  ot  the  court,  he  eoald  only 
bring  to  this  conrt,  on  appeal,  matters 
other  than  those  uppearlug  In  the  judg- 
ment roll  by  bill  ot  exceptions,  ur  a 
"statement  of  the  caao  subsequently  pre- 
pared." CodeCivH  Proc.  §  661.  And  he 
was  entitled  to  such  a  statement  only 
npon  having  made  a  motion  on  the  min- 
utes of  tbe  court,  upon  notice  duly  given 
as  provided  In  subdivision  4,  g  659,  Code 
Civil  Proc.  That  subdivision  provides 
that  a  notice  of  motion  to  be  heard  on  tbe 
minutes  of  the  court  must  specify  the  par- 
ticulars wherein  the  evidence  is  claimed  to 
have  been  Insufficient,  and  the  errors  of 
law  relied  upon.  It  does  not  appear  that 
any  such  spoclflcatlon  was  given,  or  as- 
signment made,  In  the  notice  given  in  this 
case.  Even  when  the  notice  is  so  given, 
the  "statement  of  the  case  subsequently 
made"  must  be  confined  to  the  errors  and 
particulars  specified  in  the  notice.  As 
none  were  so  specified,  no  subsequent  state- 
ment of  the  case  was  required  or  author- 
ized. The  extensions  of  time  were  there- 
fore secured  to  do  something  whlcta  the 
law  did  not  authorise  to  be  done,  or  which 
could  not  be  used  on  appeal  If  done, 
whether  that  something  was  to  prepare 
and  serve  "proposed  statement  on  ap- 
peal," or  "statement  of  the  case  subse- 
quently made. "  The  extended  time  ex- 
pired on  April  15th.  The  proposed  state- 
ment was  not  served  until  the  21st  day  of 
April,  six  days  after  the  expiration  of  the 
time  allowed  by  law,  and  by  all  exten- 
sions given,  BO  that,  on  this  ground  also, 
the  statement  was  one  which  the  court 
was  not  called  upon  to  settle,  and  which 
could  not  be  used  upon  the  appeal.  No 
transcript  was  filed  within  40  days  after 
tbe  perfection  of  theappeal,  and  tliere  was 
no  statement  or  bill  of  exceptions  to  be 
used,  or  which  could  be  used,  upon  the  ap- 
peal, settled,  or  pending  to  besettled.  The 
transcript  was  not  therefore  filed  In  time, 
and  the  order  dismissing  the  appeal  was 
properly  raude.  No  sufficient  cause  is 
shown  why  said  order  should  be  vacated, 
and  the  motion  to  vacate  tbe  same  is  de- 
nied. Let  remittitur  herein  Issue  lorth- 
wllb. 

(«  Cal.  623)   


San  Francisco  Watrr  Co.  v.  Pattee  et 
ah    (Nos.  n,S26.  11,823.  11.912.) 
(Supreme  Court  (tf  California.  Dec.  9,  1890.) 

CORPOBATIOXS— PCKCEUaE  Of  FbOPERTT  BT  OtFI- 
CERa. 

1.  Under  Civil  Code  Cal.  %  2328,  which  re- 
quires the  highest  pood  faith  from  a  trustee  to- 
wards his  beneflciaTy,  and  under  section  2*230, 
which  prohibits  the  tzustee  from  takinf;  part  in 
any  traosaction  adverse  to  the  beneficiary,  the 
secretary  of  a  oorporatlon,  who  is  also  its  general 
ZDanafTor,  and  to  whom  all  its  affairs  are  com- 
KQitted,  is  ^ilty  of  a  fraud  a^^lost  the  corpora- 
tion in  secTetly  purchasiDg  its  prop^y  in  bis 
own  name  at  execution  and  tax  s^es. 

2.  To  redeem  from  such  purchases  of  the  sec- 
T«tary,  the  corporation  need  repay  him  oni^  his 
expenditoTes  inonrred  In  tliat  behalf,  and  nob  his 
claim  for  salary,  as  the  payment  of  such  claim 
would  be  giving  him  an  advantage  over  the  other 
oreditors  of  tbe  corporation,  in  violation  of  Civil 
Code,  I  2SS8,  which  ^hibits  a  trustee  from  ob- 


taining any  advantage  to  himself  in  dealinir  with 
the  trust  property. 

8.  The  title  to  the  corporation's  property  ac- 
quired from  the  secretary  oy  one  who  himself  oc- 
cupied fiduciary  relations  to  the  corporation,  and 
who  bad  full  Imowledge  of  the  manner  In  which 
the  secretary  acquired  his  title,  must  stand  or 
fall  with  that  of  his  grantor. 

In  bank.  Appeal  from  superior  court, 
San  Mateo  county;  E.  F.  Hbad,  Jnd^s- 

Action  by  the  San  Francisco  Water  Com- 
pany against  Solon  Pattee,  and  others. 
Both  parties  appeHl.  Civil  Code  Cal.  %% 
2228.  2230,  2233,  2234,  are  as  follows:  "Sec. 
2228.  In  all  matters  connected  with  his 
trust,  a  trustee  is  bound  to  act  In  tbe 
highest  good  faith  towards  hia  benefici- 
ary, and  may  not  obtain  any  adrantase 
therein  over  the  latter  by  theullKhtestmis- 
representation,  concealment,  threat,  or 
adverse  pressure  ol  any  kind.  **  "Sec.  2230. 
Neither  a  trustee  nor  any  of  bis  agents 
may  take  part  In  any  transaction  concern- 
ing tbe  trust  in  which  he,  or  any  one  for 
whom  he  acts  as  agent,  has  an  Interest, 
present  or  contingent,  adverse  to  that  of 
his  beneficiary."  "Sec.  2233.  If  a  trustee 
acquires  any  interest,  or  becomes  charged 
with  any  duty,  adverse  to  the  interest  of 
hie  beneficiary  In  the  subject  of  the  trust, 
he  must  immedlatelj  inform  the  latter 
thereof,  and  may  be  at  once  removed. 
Sec.  2234.  Every  violation  of  theprovisions 
of  the  preceding  sections  of  this  article  Js  a 
fraud  against  tbe  beneficiary  of  a  trust." 

Wm.  M.  PieraoBt  for  appellant.  Mestck, 
Maxwell  A  Phelan,  for  respondent. 

Fox,  J.  The  pleadings  and  findings  In 
this  case  are  somewhat  voluminous,  and 
we  do  not  deem  It  necesHory  to  recite 
them  with  ai]y  considerable  detail.  The 
case  and  Its  facts,  briefly  stated,  are  as 
folio  wh;  The  plaintiff  waH  incorporatpd  In 
July,  18(>7,  for  the  purpose  of  acquiring 
and  supplying  water  to  the  Inhabitants 
of  the  city  and  county  of  San  Francisco. 
Its  by-laws  provided  for  the  appointment 
of  a  secretary,  and  very  fully  defined  his 
duties.  Under  them,  the  defendant  Pattee 
was  appointed  secretary  in  I8(i7.  There  is 
a  dispute  as  to  when  he  ceased  to  be  such, 
— he  claiming  that  he  resigned  In  August, 
1878,  and  the  plaintiff  insisting  that  he 
continued  to  be  secretary,  and  to  act  as 
such,  until  January  4,  1881.  Some  time 
prior  to  the  26th  of  February,  1878,  the 
plaintiff  had  become  tbe  owner  and  pos- 
sessed ol  certain  lands  In  San  Mateo  coun- 
ty, taken  upas  government  lands,  the  title 
to  a  part  of  which  was  not  perfected  until 
some  time  afterwards.  No  assessroeut 
was  ever  levied  upon  the  stock  of  the  cor- 
poration. Whenever  money  was  needed 
to  pay  expenses  or  liabilities,  the  secretary 
went  to  the  president,  or  others  of  the  di- 
rectors, and  got  the  money  required,  or  In 
default  thereof  the  liabilities  remained 
unpaid.  The  enterprise  was  unsuccesBfuI ; 
and  it  would  seem  that  as  early  as  1872 
the  hope  of  bringing  It  to  a  snccessful  tesae 
was  abandoned,  for  In  October  of  that 
year  tbe  board  uf  directors  passed  a  reso- 
lution allowing  tbe  secretary  the  sum  of 
f 1,000  as  compensation  for  his  services  up 
to  that  time,  and  authorising  the  same  to 
be  placed  to  his  credit  on  the  books,  to 
bear  Interest  at  the  rote  of  1  per  cent,  per 
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montb,  to  be  compounded  Beml-annually 
until  paid,  and  the  president  aHBui'ed  him 
that  when  they  made  a  eule  of  tbelr  landa 
and  water-tightB,  as  they  hoped  to  do,  he 
Bhould  be  well  compensated  for  bis  further 
services.  This  anticipated  sale,  however, 
was  never  effected,  and  in  May,  1878,  the 
company  was  In  debt,  with  no  funds  to 
meet  Its  oblifz^ations.  A  meeting  of  the 
directors  was  holden,and  thesecretary  re- 
portod  these  facta  to  the  board,  calling  at- 
tention, among  others,  to  a  debt  due  one 
Roseubium.  The  board  refused  to  levy 
any  assesBment.  and  the  atockboldera  re- 
fused to  advance  further  funds,  but  the 
board  passed  a  resolution  authorizing  the 
president  and  secretary  to  make  a  loan  of 
92,000  to  meet  the  ontutandiDg  liabilities, 
and  to  secure  the  same  by  a  mortgage 
upon  the  company's  property.  The  secre- 
tary undertool£  to  negotiate  this  loan,  but 
was  unsuccessful,  in  August  or  Septem- 
ber, 1878,  the  secretary  told  the  president 
that  be  had  been  unable  to  make  a  loan, 
and  that  he  was  so  annoyed  by  the  bills 
that  he  would  not  longer  act  as  secretary. 
About  the  same  time,  he  told  the  defend- 
ant Boyd,  wbo  was  the  attorney  and  one 
of  the  directors  ol  the  company,  the  same 
thing.  In  substance,  and  in  October,  1878. 
he  made  a  pencil  entry  In  one  of  the  books 
of  the  company:  "Resignation  of  secre* 
tary  filed. "  It  does  not  api>ear,  however, 
that  any  resignation  was  ever  in  tact  filed, 
and  Pattee  kept  and  retained  all  the  books 
ahd  pnpers  of  the  corporation  until  Janu- 
ary, ISSl.  No  meeting  of  the  directors  was 
held  after  that  of  May.  1878,  until  January 
4, 1881.  In  August,  1878,  Bosenblnm  com- 
menced an  action  against  the  company 
for  the  amount  of  his  clalmbeforea  justice 
of  the  peace  in  Santa  Ctara  county.  When 
the  officer  attempted  to  serve  the  sum- 
mons upon  the  secretary,  he  refused  to  ac- 
cept the  service,  and  told  the  officer  that 
lie  was  not  the  secretary  ;  thereupon  serv- 
ice was  made  upon  the  president.  The  pa- 
pers were  turned  over  to  Boyd,  wbo  wns 
the  attorney,  and  a  director  of  the  com- 
pany, and  be  employed  the  defendant 
Travers  to  appear  specially  in  the  case, 
and  move  to  dlamias  for  want  of  jurisdic- 
tion. This  Travers  did,  but  his  motion 
was  denied,  and  Judgment  entered  against 
the  company.  Travers  reported  the  facts 
to  Boyd,  who  paid  him  for  bis  service,  and 
diHrnissed  him  from  further  service  In  the 
case.,  In  November  of  that  year,  execu- 
tion was  issued  upon  this  jndgment.  the 
property  solvl,  and  at  the  sale  Travers  ap- 
peared and  bid  in  the  property  in  his  own 
name,  bnt  with  money  furnlshtid  by  Pat- 
tee,  and  at  Pattee's  request.  In  due  time, 
the  sheriff's  deed  was  regularly  Issued  un- 
der this  sale,  and  the  title  thus  acquired 
was  transferred  to  and  became  vested  in 
Pattee.  During  all  former  years  It  had 
been  Pattee's  custom  to  collect  the  neces- 
sary funds  from  some  of  the  stockholders, 
and  pay  the  taxes  upon  the  company's 
property,  but  in  1877  he  did  not  do  so,  und 
In  February,  1878,  the  property  was  sold 
for  delinquent  taxes  of  the  year  1877—78. 
Pattee  procured  an  assignment  of  the  cer- 
tificate of  8ale,and  ultimately  the  tax-title 
under  sheriff's  deed  also  became  vested  In 
him.  In  ttae  fall  ol  187ti,  having  secured 


the  title  under  tliese  two  sales,  Pattee  en- 
tered Into  possession  of  the  land  by  secur- 
ing; attornment  from  tjie  tenants  to  htm. 
he  having  theretofore  bad  the  general 
charge  of  the  leasing  of  the  land,  collection 
of  the  rents,  and  of  other  matters  connect- 
ed with  its  management.  Noneof  the  offi- 
cers or  stockholders  of  the  corporation, 
except  the  defendant  Boyd,  to  whom  Pat- 
tee conveyed  a  half  Interest  In  the  proper- 
ty so  acquired,  in  consideration  of  the  pay- 
mpnt  to  bim  of  one-*"alf  the  coat  thereof, 
had  any  knowledge  of  these  trausactlnna, 
by  which  Pattee  and  Boyd  bad  come  Into 
the  title  and  possession,  until  rery  sbort- 
ty  before  the  4th  of  January,  1881.  At  the 
meeting  held  dn  that  date,  Pattee  was 
asked  about  the  matter,  and  then  openly, 
and  for  the  first  time,  so  far  as  notice  co 
the  company  was  concerned,  declared  that 
he  had  acquired  and  held  the  property  Id 
bis  own  right,  and  In  hostility  to  the  com- 
pany; a  claim  which  the  company  by  Its 
directors  there  and  then  repudiated.  In 
1878  and  1879.  It  ought  to  be  stated.  Pat- 
tee had  been  inquired  of  In  regard  to  the 
delinquent  taxes,  and  replied  that  It  was 
all  right,  that  he  had  bid  In  or  redeemed 
the  property;  but  he  did  not  say  that  be 
bad  bought  It  In  for  his  own  benefit.  In 
April,  1884,  the  president  of  the  company, 
by  authority  of  the  board  of  directors, 
offered  to  reimburse  Pattee  and  Travers 
all  moneys  they  had  paid  out  in  securing 
their  said  titles,  as  well  as  certain  moneys 
which  Pattee  had  expended  In  procuring 
patent  from  the  United  States  for  a  part 
of  the  land,  together  with  Interest  there- 
on, and  demanded  that  they  respectively 
reconray  to  the  company;  but  they  each 
refused  to  accept  such  reimbursement,  or 
to  make  such  conveyance.  Shortly  after- 
wards, this  action  was  brought.  Mean- 
time, and  in  1882,  the  defendant  Pattee 
hart  executed  to  the  defendant  Low  a  quit 
claim  deed  of  his  half  of  the  propirty, 
which  the  court  finds  was  given  as  secu- 
rity for  present  and  future  loans  made  by 
the  Anglo-Callfornia  Bank,  Limited,  of 
which  Low  was  one  of  the  managers,  and 
that  such  conveyance  was  so  accepted 
withoutnotice  of  any  equities  of  the  plain- 
tiff, and  for  valuable  consideration. 

The  action  is  to  declare  a  trust,  and  to 
compel  reconveyance  of  the  property,  up- 
on repayment  of  all  the  moneys  expendnl 
in  securing  those  adverse  titles,  and  pro- 
curing the  patent,  with  interest  thereon; 
the  plaintiff  claiming  that  because  of  the 
fiduciary  relations  of  the  defendants,  Pat- 
tee, Boyd,  and  Travers,  neither  of  them 
could  acquire  and  hold  these  tllles,  as 
against  the  corporation,  without  firstgiv- 
Ing  the  corporation  notice  of  their  Inten- 
tion In  the  premise,  and  also  claiming 
that  Low  was  not  &  bona  tide  purchaser 
without  notice  and  for  value.  The  court 
fonnd  in  favor  of  the  plaintiff  upon  all  the 
questions  as  to  the  fiduciary  relations  of 
the  defendants,  Pattee,  Boyd,  and  Tra- 
vers, (the  latter  of  whom,  however,  seems  - 
to  have  beeu  a  mere  agent  of  the  other 
two,)  and  found  In  favor  of  the  defendant 
Low,  and  the  bank, — that  the  conveyance 
to  Low  was  madewlthout  notice,  and  for 
valuable  considerHtlon,— and  judgment 
was  eulered  accordingly.  Motion  for  new 
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tnal  made  and  denied,  and  t]ie  plaintiff 
appeals  from  tbat  part  of  the  Judgment 
lu  favor  of  Low  ana  the  bank ;  defendant 
Pattee  appeaU  from  tbat  part  of  the  ]udsr- 
ment  a$;ain8t  him,  and  from  the  order  de- 
oyins  his  motion  for  new  trial,  and  the  de- 
fendant Boyd  taltes  a  like  appeal  aa  to 
tbat  part  affecting  hlmaelf. 

The  defendant  Pattee  uppeaU  on  the 
groand  of  errors  ollaw.lnsuffictency  ofevi- 
dmce  to  Justify  the  decision,  and  that  the 
deelsIoD  la  asalnst  law.  We  have  careful- 
ly examined  the  record  on  his  appeal,  and 
find  no  prejudicial  errors  of  law  In  the 
matters  covered  by  bis  asslsnmente  of  er- 
ror. The  evidence  also  aeems  to  sustain 
the  findings,  and  the  findings  support  the 
Judgment.  The  Issoe  upon  which  it  la 
claimed  that  there  was  no  findings— that 
at  the  value  of  the  property— Is  an  imma- 
terial one.  In  bis  argument,  counsel  for 
this  appellantclMlmsthat  thecourt  sboDld 
have  found  In  favor  of  this  defendant  un- 
der his  plea  of  lachen,  and  the  statute  of 
limitations.  We  think  that  in  that  regard 
the  finding  supports  the  Judgment,  and  is 
supported  by  the  ev^ldence,  but,  tf  it  was 
not  so,  there  Is  nothing  iu  thlBdefendant's 
assignments  of  error,  or  specifications  of 
losafflciency,  upon  wblcb  to  base  tbear- 
gnment. 

It  is  also  claimed  for  this  defendant  that 
his  relations  to  the  company,  were  not  of 
a  fiduciary  <^aracter,  and  that  even  If 
they  were,  he  was  not  for  tbat  reason  for- 
bidden by  law  to  buy  in  the  property  for 
bla  own  benefit  at  a  forced  sale  sot  made 
by  hitnself,  or  at  his  Instigation.  The 
terms  of  the  by-lawa  make  him  In  large 
d^ree  the  general  agent  and  manager  ol 
the  corporation.  The  supervision  of  near- 
ly  all  its  affulra  was  committed  to  him, 
and  the  evidence  shows  very  conclusively 
that  during  many  years,  while  the  corpo- 
ration was  Id  a  state  of  Inactivity, he  was 
its  bead  and  front;  It  had  no  knowledge 
of  Its  own  affalra  except  as  he  gave  it,  and 
met  or  moved  only  aa  and  when  he  sug- 
gested. He  was  therefore  bound  to  act 
towards  the  corporation  In  the  highest 
good  faith,  and  was  not  at  Iltierty  to  ob- 
tain any  advantage  over  the  corporation 
by  concealment  Irom  its  directors  of  the 
true  condition  of  Its  affairs.  Civil  Code,  S 
222S.  Under  section  2230  of  the  same 
Code,  he  bad  no  right  to  take  part  lu  any 
transaction  concerning  thepropcrty  of  the 
corporation,  all  of  which  was  practically 
in  falfl  keeping,  adverse  to  the  interests  of 
the  company,  without  the  consent  of  Its 
directors, given  upon  full  Knowledge  of  the 
facts.  If  be  did  so  it  was  n  fraud  against 
the  company,  (section  22^4;)  and  if  by  do- 
\bk  so  he  acquired  any  interest  adverse  to 
the  Interest  of  the  company,  it  was  his 
duty  to  give  Immediate  information  there- 
of, (Re>*tloD  2233.)  See,  also,  Baker  v. 
Whiting.  3  Sum.  475. 

It  is  also  claimed  that  he  ought  not  to 
be  decreed  to  make  restitution,  except  up- 
on payment  not  only  of  his  expenditures 
In  that  behalf  with  interest,  bnt  also  of  all 
other  Indebtedness  of  the  corporation  to 
him.  For  all  claims  except  such  aa  it  Is 
provided  In  the  decree  that  he  shall  be  re- 
tmbnnwd,  be  was.  In  common  with  others, 
a  simple  creditor  of  the  corporation. 

Itbuat  resort  to,  or  waiting  for,  the 


sales  under  which  he  acquired  the  titles  Id 
question,  he  could  at  any  time  bavesub- 
Jecterl  the  property  of  the  corporation  to 
the  satisfaction  of  his  claim,  and  If  InsnflB- 
dent,  or  whether  lusufficient  or  not,  be 
had  also  his  remedy  against  the  stock- 
holders. We  know  of  no  law,  and  have 
been  cited  to  none,  which  would  Justify 
him  In  secretly  procuring  an  adverse  title 
to  the  company's  property,  and  then  com- 
pelling the  company  to  give  him  a  prefer- 
enceover  ull  other  creditors  before  Itcouid 
be  redeemed.  Wben  redeemed,  be  and 
other  creditors  will  stand  upon  a  common 
level,  as  they  did  before.  If  the  doctrine 
thus  contended  for  were  sustained,  he 
would  bave  gained  an  advantage  by  bis 
forbidden  act,  in  direct  violation  of  the 
provisions  of  the  Code  which  we  have 
cited. 

The  defendant  Boyd  appeals  upon  the 
ground  that  the  evidence  was  Insufficient 
to  Justify  the  decision,  that  tbe  decision 
was  against.  law,  and  of  errors  of  law. 
His  specification  of  grounds  of  insufficiency 
and  of  errors  is  much  moreelabornte  tbAn 
on  Pattee's  Appeal,  but  much  to  tbe  same 
effect;  and  on  the  argument  It  was  con- 
ceded that,  as  to  most,  If  not  all  the  points 
made,  the  Judgment  must  necessarily  fol- 
low that  rendered  on  Pattee's  Appeal.  Bnt 
In  Boyd's  Case  it  was  expressly  found 
tbat  no  demand  had  been  made  upon  bini 
for  conveyance,  and  no  refusal  to  conv^. 
before  suit  brought.  It  Boyd  held  by  a 
title  Independent  of  that  acquired  by 
Pattee.this  fact  might  raise  aquestinn  for 
serious  consideration;  but  as  he  holrip 
under  Pattee,  and  took  with  n  full  knowl- 
edge of  Pattee's  relations  to  the  company, 
and  of  the  manner  in  which  Pattee's  title 
was  acquired,  himself  also  occupying  fidu- 
ciary relations  to  the  company,  his  ti- 
tle must  stand  or  fall  with  tbat  of  his 
grantor. 

The  plaintiff  appeals  from  the  Judgment 
on  an  exception  taken  to  the  17th  finding. 
In  favor  of  the  defendant  Low,  and  tbat 
portion  of  the  Judgment  which  is  based 
thereon.  In  the  bill  of  exceptions,  all  the 
evidence  upon  which  said  finding  is  bused 
Is  set  out,  and  we  think  it  fully  supnorts 
the  finding.  It  In  turn  supports  the  judg- 
ment. 

On  each  of  said  appeals,  the  Judgmmit 
and  order  Is  affirmed. 

We  concur:  Patbrhon,  J.;  McFablamd. 
J.;  Sharpbtbin,  J. ;  Tuorntom  J. 

■"  ■'-  (88  Cal.  806) 

GBiFriTB  T.  Hafpbbsberokb.  (No.  12,6440' 
{Supreme  Court  of  Cat^omia.   Deo.  7,  1880.) 

BUILDINO  CONTSXCT— PBRIORHlXrCB. 

1.  Plaintiff  contracted  to  oonatmct  for  de- 
fendaat  the  foundation  of  a  public  moanment, 
payment  to  be  made  wben  the  work  was  com- 
pleted and  accepted  by  the  architects,  and  after 
plaintiff  should  satisfy  tbe  architects  that  Uie 
work  and  material  fumiabed  by  plaintiff  had 
"been  fully  paid,  so  tbat  no  lien  can  be  filed 
against"  It  PlalnUff  through  his  subcoDtractor 
oonstmotfld  one  foundation  which  was  rejected, 
and  then  built  another  which  was  aooeptod. 
Plaintiff  paid  his  subcontractor  tor  the  first  loan- 
datioQ  but  not  for  tbe  second,  but  it  did  not  ap- 
pear that  plaintiff  was  under  any  greater  or  otber 

^Modifled  on  rehearing,  post,  187.    _  . 
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obligatioD  to  pay  bis  BUboontractor  for  both  than 
defendant  was  to  pay  plaEntifF  for  both.  Beslcies, 
it  was  not  found  that  any  lien  had  been  flled  or 
that  there  were  any  bills  unpaid  for  which  a  Hen 
could  be  filed.  It  was  found  that  tbere  was  not  a 
strict  performance  of  the  Ietta!>  of  the  contract, 
but  It  was  found  that  there  was  a  substantial 
compliance,  and  that  ihe  work  was  accepted  and 
approved  by  the  architects  of  the  monument  as- 
sociation. It  was  found  that  the  work  was  not 
accepted  by  defendant's  architects,  and  that 
plaintiff  did  not  satisfy  them  in  regard  to  liens, 
but  it  was  also  found  mat  defendant  had,  prior  to 
the  completion  of  the  work,  discharged  such  ar- 
chitects and  had  not  thereafter  employed  any. 
Held,  that  plaintiff  was  entitled  to  judgment 

2.  It  is  no  defense  to  such  action  that  plun- 
tifl's  subcontaractOT  in  an  action  against  defend- 
ant, to  which  plaintiff  was  not  a  party,  obtained 
Judgment  against  defendant  for  work  and  mate- 
rial furnished  In  the  construction  of  said  founda- 
tion. 

Department  1.  Appeal  from  euiwrior 
court,  city  and  counly  ol  San  Frandeco ; 
Jamub  Q.  Maoutrb,  Judge. 

Edward  P.  Cole,  for  appellant.  A,  N. 
DrowD,.foT  respondent. 

fox,  J.  Appeal  from  the  Judpnient,  and 
case  comra  up  on  the  Judgment  roll 
alone,  appellant  claiming  that  the  findings 
of  fact  are  such  asentitle  him  to  Judgment, 
and  that  the  court  erred  In  Its  conclusions 
of  law,  and  In  rendering. Judgment  on  the 
findings  for  defendant.  Tbe  complaint  is 
In  iDdeblt&tua  aasampsit,  for  the  recovery 
of  $2,050,  for  work  and  labor  done,  and 
materials  furnished.  The  answer  denies 
the  allegations  of  the  complaint,  and  then 
sets  up  as  a  further  defense  that  all  the 
work  and  labor  dune  and  materials  fiir- 
nished  tor  or  to  the  defendant  by  plaintiff 
were  done  and  furnished  under  a  special 
agreement  in  writing,  and  that  plaintlfl 
has  nut  performed  Che  agreement  on  bis 
part,  and  Is  not  entitled  to  any  further 
couipenaation  thereunder.  Defendant  then, 
by  way  of  connter-elaim  and  cruss-eum- 
plaint,  seta  out  the  snbstaDce  of  the  agree- 
ment, and  alleges  divers  failures  ou  the 
part  of  plaintiff,  by  reason  whereof  he 
claims  to  have  suffered  damage  in  the  sum 
of  J2,000,  lor  which  he  prays  Judgment 
against  plaintiff.  There  was  an  answer 
to  this  cross-complaint,  and,  upon  the 
issues  thus  framed,  tbe  case  was  tried  be 
fore  the  court  without  a  jury. 

The  court  found  that  the  plaintitf  did 
not  perform  labor  or  furnish  materials  for 
defendant,  and  the  defendant  did  not  un- 
dertake or  promise  to  pay,  otherwise 
than  in  accordance  with  the  terms  of  a 
written  contract,  dated  December  1, 1882, 
which  is  set  out  in  the  findings  In  full. 
From  this  contract  It  appears  that  the 
defendant  was  the  original  contractor  for 
the  erection  of  the  Garfield  monument,  in 
Golden  Gate  park :  that  he  entered  into 
this  subcontract  with  the  plaintiff  to  do 
all  the  work  and  furnish  all  the  material 
tor  the  excavation,  concrete  foundation, 
and  granite  base  of  the  monument,  ready 
for  the  statue.  The  details  of  the  work 
which  the  plaintiff  undertook  to  do  are 
very  fully  set  out,  but  need  not  be  as  fully 
repeated  here..  The  contract  price  was 
$5,650.  The  work  and  material  were, 
among  other  things,  to  be  according  to 
plans  and  specifications  made  by  Town- 
eend  &  Wyneken,  architects  in  the  em- 


ploy of  defendant.  One  thousand  two 
hundred  dollars  was  to  be  paid  when 
the  corner-stone  and  the  first  base  course 
was  set,  and  the  balance  "  when  all  is  cut 
and  set  lu  position  and  accepted  by  the 
architects."  By  anotherparagraph,  how- 
ever. It  was  provided  that  "before  any 
payment  Is  made  under  the  contract,  the 
party  of  the  second  part  [plaintiff]  shall 
'satisfy  the  said  architects"  that  all  mate- 
rials furnished,  and  all  tbe  work  of  me- 
chanics, laborers,  and  others,  employed 
or  hired  by  the  plaintiff  "have  been  fully 
paid,  BO  that  no  Hen  can  be  filed  against 
said  work  or  such  materials,  roeclianlcal 
work,  or  labor. "  Also  "no  payment  to  be 
made,  without  a  certificate  be  obtained 
and  signed  by  said  architect  that  tbe  said 
payment  is  due,  and  according  to  the 
terms  of  thecontract."  It  is  further  found 
that  the  plaintiff,  by  and  through  one  M. 
F.  Redmond,  "We  subcontractor,"  built 
a  concrete  foundation,  and,  in  another 
finding,  that  plaintiff  paid  Redmond  fur 
building  It,  but  that  this  foundation  waa 
not  in  accordance  with  the  contract  be- 
tween plaintiff  and  defendant,  and  was  re- 
jected; that  after  such  rejection  "plain- 
tiff's agent  andsubcontractor,Kedmond," 
built  another  concrete  foundation  beside 
the  first,  which  was  accepted,  and  upon 
it  the  Iron,  granite,  brass,  and  copper 
work,  and,  in  short,  the  monument  com- 
plete, was  subsequently  erected. 

The  court  further  finds  that  tor  this  sec- 
ond concrete  foundation  the  plaintiff  has 
not  paid  Bedmond ;  also  that  some  of  the 
'topper  clamps  and  rods  used  in  the  other 
work  of  plaintiff  were  nut  set  in  lead,  aa 
required  by  the  letter  of  the  contract,  but 
were  set  in  sulphur  instead;  but  that  the 
work  in  this  behalf  was  satisfactory  to 
and  was  accepted  by  the  monument  asso- 
ciation, tbe  parties  with  whom  defendant 
made  his  original  contract,  and  was  a 
substantial  compliance  with  the  terms  of 
plaintiff's  contract.  There  is  no  flndfng- 
of  any  failure  to  pay  for  an  materials  fur- 
nished, and  all  lobor  done,  except  the  one 
above  mentioned,  ot  the  non-payment  of 
Redmond  for  the  building  of  this  second 
concrete  foundation;  nor  is  there  a  find- 
ing that  any  lien  was  ever  filed  against 
the  structure  in  any  form  whatever,  al- 
though, according  to  another  finding, 
Griffith's  work  was  finished  in  or  before 
September,  1S83,  and  this  action  was  not 
commeuced  until  July,  1S85.  It  is  found 
that  plaintiff's  work  was  not  done  to  the 
satisfaction,  or  under  the  direction,  of 
said  Townsend  &  Wyneken,  and  that 
plaintiff  never  procured  their  certificate, 
as  required  by  the  contract;  but  the  court 
finds  further  in  that  behalf  on  the  15th  ot 
May,  1883,  defendant  diamlseed  the  said 
Townsend  &  Wyneken  from  his  service, 
and  in  writing  released  them  from  all  re- 
sponsibility as  bis  architects  of  said  mon- 
ument, and  that,  by  reason  thereof,  the 
plaintiff  was  prevented  from  procuring 
their  approval  or  certificate.  It  Is  further 
found  that  from  and  after  May  15, 1883, 
no  architect  was  employed  by  defendant 
in  the  premises,  and  none  were  connected 
with  the  construction  of  the  monument, 
except  Wright,  Kenitzer  &  Macy,  who 
were  competent  and  experienced  archl- 
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t«ct8,  employed  by,  acting  under,  and  rep- 
resenting, the  monument  association ; 
that  on  September  15,  1883,  plaintiff  did 
procure  from  them  a  certificate  that  he 
had  "completed  hla  contract  for  the  exca- 
vation, concrete  work,  granite  work,  iron 
and  copper  work,  required  in  the  erection 
of  the  Garfield  monument  in  Golden  Gate 
park,  city  and  county  of  San  Francisco, 
as  per  contract  dated  the  first  day  of 
December,  1882;"  that  no  certificate  of 
any  architect  was  ever  furnished  that  all 
or  any  of  the  work  or  materials  used  or 
furnished  for  the  building  of  said  second 
concretefonodetlon  had  ever  been  paid  for ; 
thatiQ  factthesamehadnotbeen  paid  for; 
and  that  there  was,  at  the  time  of  the  fil- 
ing of  said  findings,  another  action  pend- 
ing in  the  same  court,  brought  by  Red- 
mond against  one  Welsmann,  the  agent 
and  representative  of  defendant,  for  the 
recovery  of  the  sum  of  f948.60,  for  suiih 
materials  and  labor. 

We  may  remark  here  that  this  finding 
as  to  the  pendency  of  another  suit  is  not 
within  ttaeissqeB  in  this  cause.  After  he 
had  procnred thecertiflcateof  Wright,  Keu- 
itzer  ft  Macy,  above  mentioDed,  payments 
were  made  to  plalntifitotbeamountof$:{,- 
700.  No  other  or  lurther  sum  Is  found  to  have 
been  paid  to  him.  The  findings  are  vo- 
luminoQs,  but  we  think  we  have  here  given 
suBicient  of  the  substance  of  them  for  the 
purposes  of  the  consideration  of  the  point 
made  by  appellant.  The  conclusions  of 
law  upon  these  findings  were  edl  in  fnvor 
of  the  defendant,  and  Judgment  wns  en- 
tered accordingly.  Even  with  the  assist- 
ance of  the  able  couni^l  for  the  respond- 
ent, we  are  unable  to  discover  any  prin- 
ciple of  law  upon  which  these  conclusions 
and  judgment  can  be  sustained.  For'ev- 
ery  tecbnlcal  failure  to  comply  with  the 
strict  letter  of  the  contract,  found  by  the 
court,  the  courts  also  expressly  fouud  the 
antidote.  The  first  concrete  foundation 
was  a  failure,  butthecourt  finds  that  plain- 
tiff paid  for  a  concrete  foundation,  and 
that  "his  agent  and  subcontractor"  built 
a  second  one,  which  was  approved  and 
accepted.  It  Is  said  that  the  plaintiff 
did  not  pay  for  this  second  one.  Both 
were  built  by  a  subcontractor  under  him. 
and  It  dues  not  appear  that  he  was  under 
any  other  or  greater  obligation  to  pay  bis 
subcontractor  for  both  than  defendant 
was  to  pay  him  for  both,  and  there  Is  no 
pretense  of  such  an  obligation.  But  It  is 
further  said  that  the  court  has  found  an- 
other suit  pending,  brought  by  that  sub- 
contractor against  the  agent  of  defendant, 
to  recover  for  the  second  foundation,  and 
counsel  cites  the  recoi*ds  of  this  court 
(Kedraond  v.  Weismann.  77  Cal.  423,  2U 
Pac.  Hep.  544)  to  nhow  that  Judgment 
has  gone  against  the  agent  of  defendant 
in  that  suit.  The  finding  was  not  within 
the  issues  of  this  cause,  and  cannot  be 
garded.  The  Judgment  In  the  case  cited 
was  on  the  findings  In  that  cause,  a  cause 
in  which  this  plaintiff  was  not  a  party, 
and  in  which  his  rights  coulu  not  be  tried. 
If  through  any  mistaken  theory  of  that 
case,  or  want  of  proper  defense,  Judgment 
went  against  Weismann,  when  if  the  real 
facts  had  l>een  known  it  would  have  gone 
otherwise*  it  may  be  Welsmann's  misfor- 


tune, but  It  Is  one  by  which  this  plaintiff 
cannot  be  estopped,  for  In  It  he  was  not 
heard,  and  had  no  day  incourt.  Tlilscuse 
must  stand  upon  Its  own  findings,  and 
they,  taken  as  a  whole,  will  bear  no  other 
construction  than  that  the  accepted  foun- 
dation was  built  by  plaintiff,  as  well  as 
the  rejected  one. 

There  Is  a  finding  that  plaintiff  bus  not 
paid  all  the  bills,  as  It  Is  claimed  that  un- 
der the  contract  he  was  bound  to  do.  That 
finding,  however,  has  reference  Holely  to 
the  non-payment  of  Redmond  for  this  sec- 
ond foundation.  Besides,  It  is  not  found 
that  he  has  not  so  paid  the  blllsas  that  no 
liens  shall  be  filed  or  accrue,  and  the  con- 
tract shows  that  this  was  the  only  pur> 
pose  of  thatclause  In  the  contract.  It  was 
a  clause  evidently  taken  from  an  ordinary 
builder's  contract,  and.  in  thl?  case,  was 
an  unnecessary  one,  for  the  monument, 
though  built  by  privatecontrlbutlon,  was 
erected  upon  and  as  an  adornment  of  one 
of  the  public  parks  of  the  municipality, 
and  could  nut  be  made  subject  to  li^n.  It 
was  affixed  to  the  freehold,  and  thus  be- 
came a  part  of  the  land,  the  property  of 
the  municipality.  Manufacturing  Co.  v. 
School-Dist.,  10  Pac.  Rep.  350;  Leonard  v. 
City  of  Brooklyn,  71  N.  Y.  498.  Plalntirt 
hfts  alleged  full  performance.  The  court 
has  found  how  he  performed,  and  In  this 
regard  we  think  it  amounts  toaflndlng  of 
full  performance.  It  Is  found  that  there 
was  not  a  strict  performance  of  the  letter 
of  the  contract.  In  the  matter  of  the  set- 
ting of  certain  clamps  and  rods,  but  It  is 
also  found  how  plaintiff  performed  In  that 
regard,  and  it  expressly  fluds  that  it  was  a 
substantial  compliance  with  the  terms  of 
the  contract,  and  was  accepted  and  ap- 
proved. This  was  all  that  was  required. 
Voorman  v.  Volght,  46  Cal.  393.  It  is 
also  found  that  plaintiff  did  not  procure 
the  approval  or  certificate  of  architects 
Townsend  &  Wyneken,  but  in  the  same 
connection  it  Is  found  that  defendant  by 
his  own  act  rendered  It  Impossible  to  do 
so,  and  that  plaintiff  did  get  the  certifi- 
cate of  the  architects  In  charge.  This  was 
a  sufficient  compliance  with  the  contract 
In  that  regard.  Reynolds  v.  Jourdan,  6 
Cal.  Ill;  Stelubach  V.  Leese,  13  Cal.  367; 
Wolf  V.  Mai-sh,  54  Cal.  228;  Uoughton  v. 
Steele,  58  Cal.  424;  Civil  Code,  §  1512.  Un- 
der these  findings  we  are  clearly  of  the 
opinion  that  the  conclusions  of  law  and 
the  Judgment  should  have  lieen  in  favor  of 
plaintiff.  It  was  suggested  on  the  argu* 
m«it  that,  if  this  conclusion  was  reached, 
the  Judgment  should  be  for  the  balance  un- 
paid on  the  contract,  less  the  amount  of 
the  Judgment,  and  costs  in  the  case  of  Red- 
mond V.  Weismann.  The  record  in  this 
case  furnishes  no  Justification  for  such  an 
order.  The  plaintiff  has  never  had  an  op- 
portunity to  be  heard  as  to  whethw  he 
was  liable  for  any  part  of  the  sum  for 
which  that  Judgment  was  recoven>d. 
Judgment  reversed,  with  directions  to  the 
court  below  to  enter  Judgment  on  the  find- 
ings in  favor  of  plaintiff,  and  against  de- 
fendant, for  the  sum  of  fl,950,  that  be- 
ing the  unpaid  balance  of  the  contract 
price,  with  interest  thereon  from  Septem- 
ber 16, 1883,  the  date  of  the  architect's  cer- 
tificates. 
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Weconcnr:  Fatbsson,  J;  Sharpbtei.^ 
J.;  McFabland,  J.;  Wobes,  J.;  Tdohn- 

TOM,  J. 

ON  BEHBARINO. 
(Jan.  7,  1891.) 
Per  Cdrum.  Petition  for  rehearlnj?  is 
denied,  but  the  Jndf^ment  is  modified  to  tbia 
extent:  The  superior  court  will  compute 
Interest  on  the  amount  awarded  to  n;- 
sponden  t  from  J  an  uary  1,1885,08  prayed  for 
in  the  complaint.  Instead  of  September  15, 
1S8»,  the  date  of  the  architect'^  certificate. 

<Ml  Or.  78)   

Datis  v.  Davu  et  al. 
(Supreme  Court  of  Oregon.   Nor.  17, 1890.) 

PRAUDUI.BNT  PON^TANOBS— ACTIO!*  TO  SeT  ASIDS 

— Statcts  or  LiuiTATiosB  —  RioBTs  ow  Okan- 

TBB. 

1.  A  TOlantary  conveyMice  by  a  hnsband  to 
hla  wife  of  all  of  his  property  subject  to  execu- 
tion is  coostructiTely  fraudulent  as  to  existing 
creditors,  and  an  intent  to  defraud  creditors  is 
notneoeraary. 

5.  When  the  tiUe  of  a  grantee  Is  attacked  for 
fraud,  be  may  look  behind  the  Judgment,  and  as- 
certain whether  or  not  there  was  an  actual  In- 
debtedness between  the  parties  upon  which  the 
Judgment  is  founded. 

8.  A  grantee  whose  deed  is  attacked  for  trand 
by  one  claiming  to  be  a  Judgment  creditor  of  his 
grantor  may  pload  the  statute  of  limitations 
against  the  debt  before  It  becomes  merged  in 
the  Jadgment;  and,  before  aAr  questioa  can  arise 
in  relation  to  the  statute  of  limitations,  the  ob- 
jection must  be  taken  in  the  proper  manner,  i, 
9.,  by  demurrer,  if  the  objection  appears  on  the 
taee  of  the  complaint,  otherwise,  by  answer. 

4.  Where  a  debt  is  barred  by  the  statute  of 
limitations,  the  debtor  may  renew  it  by  a  new 
promise  in  writing,  and,  where  he  afterwards 
makes  a  voluntary  conveyance  to  his  wife,  which 
is  attacked  because  constructively  fraudulent, 
the  grantee  In  such  deed  cannot  say  that  she  was 
injured  by  such  new  promise. 

6.  Under  secUon  2374,  Hill's  Ck>de,  the  ex- 
penses of  the  family  are  chargeable  on  the  ivop- 
erty  of  both  the  husband  and  wife,  and  whore  the 
wife  takes  a  voluntary  conveyance  from  her  hus- 
Iwnd,  and  pars  a  sum  which  bad  accrued  as  fam- 
ily expenses  before  the  coavejrance  to  her,  she  is 
entitled  to  have  the  same,  as  well  as  a  sum  she 

eld  to  her  husband's  vendor  as  purchase  money 
lore  the  land  wus  conveyed  to  lier,  out  of  this 
first  procoeds  of  the  sale. 
(Sl/UaJ>u«  hy  the  Court.) 

Appeal  from  circuit  court,  Douglaii 
county;  R.  S.  Bean,  Jud^. 

The  plaintiff  Is  a  JudKment  creditor  of 
the  defendnnt  M.  W.  Uaris.  and  brings 
this  suit  to  set  aside  a  voluntary  deed 
made  by  M.  W.  Davis  to  Emily  Da^.  At 
'the  time  the  deed  In  question  was  mude, 
Emily  Davis  was  M.  W.'s  wife,  but  a  sepa- 
ration occurred  soon  thereafter,  and  a  di- 
vorce was  obtained  by thewife.  The  com- 
plaint is  in  the  usual  form  in  Kuch  case,  ex- 
cept that  it  Is  not  allej]:ed  therein  that 
an  execution  had  been  issund  on  the  Judg- 
ment, and  tt  return  of  nulla  bona  made 
thereon;  but  it  1b  alleged  tlmt  M.  W. 
Davis  had  no  property  whiitever,  other 
than  the  land  In  controversy,  out  of  which 
the  plaintiff's  debt  could  be  made,  and 
that  at  the  time  M.  W.  Davis  deeded  said 
land  to  bis  wife  he  was,  and  has  ever  since 
continued  to  be,  wholly  Insolvent.  Among 
other  things,  the  defendant  Emily  Davis 
alleged  In  her  answer  that  the  Judgment 
of  L.  M.  against  M.  W.  Davis  was  taken 
and  procured  by  the  traudulent  coanlr- 


ance  between  the  plalntirt  and  defendant 
therein,  and  tbat  the  same  wa*  taken  for 
the  sole  purpose  of  euahltn^r  the  plaintiff, 
who  19  the  l>rother  of  the  defendant  M.  W. 
Davis,  to  bring  this  suit  against  the  de- 
fendant Fanny  Davis,  when  In  truth  and 
in  fact  the  defendant  M.  W.  Davis  is  not 
indebted  to  tlie  plaintiff  in  any  sum  what- 
ever. Some  other  allegatloDB  are  matle 
In  the  answer  which  will  be  more  folly 
noticed  In  the  opinion. 

J.  C.  FallertoD  and  HamiitOB  A  Hantil- 
ton.for  appellant.  Wm.  R.  WUIIa  and  C.A. 
Seblbrede,  for  respondent. 

Strahan,  C.  J.,  {after  statin if^  tbe  taeta 
aa  above.)  In  the  view  we  take  of  tbis 
case,  it  Is  not 'necessary  to  purticulnrly 
notice  all  of  the  questions  attemi)ted  to 
be  raised  by  counsel  for  appellant  on  this 
appeal.  In  the  first  place.  It  must  be  con- 
ceded that  the  plaintiff  recovered  a  Judg- 
ment against  the  defendant  M.  W.  Davis 
on  a  note  that  bears  date  prior  to  the  ex- 
ecution of  the  deed  to  Emily  Davis,  and 
that  there  was  no  valuable  cunttideration 
passed  between  Emily  and  M.  W.  Davis 
at  the  time  the  deed  was  executed;  in 
other  words,  that  it  was  purely  a  volun- 
tary deed.  This  entitles  the  plalntiH  to 
the  relief  which  he  seeks,  that  Is,  to  set 
aside  the  deed  as  constructivley  fraudu- 
lent, so  tar  as  it  hinders  or  delays  the 
plaintlSt  in  the  enforcement  of  hie  Judg- 
ment,—unless  the  legal  effect  of  these  facts 
Is  averted  by  something  else  apparent  in 
the  record.  The  note  upon  which  the  Judg- 
ment mentioned  in  the  complaint  was 
entered  bears  date  November  20, 1888,  and 
the  deed  in  question.  January  19, 1889,  so 
that  upon  the  face  of  the  record  the  debt 
existed  at  the  time  of  the  conveyance. 
But  the  defendant  Fanny  Davis  insists 
that  she  may  go  behind  the  Judgment,  and 
that  if  It  appears  tbat  the  debt  was  ficti- 
tious or  barred  by  the  statute  of  limita- 
tions In  the  first  case,  It  would  not  sup- 
port the  proceeding,  and  in  the  other.  It 
could  not  be  revived  to  her  prejudice. 
These  questions  will  be  separately  ex- 
amined. The  first  Is  one  of  fact;  the  sec- 
ond, one  of  law. 

1.  For  the  purposes  of  this  case,  the  de- 
fendant Emily  Davis  has  the  right  to  in- 
quire behind  the  note  upon  which  the 
Judgment  mentioned  in  the  complaint  Is 
founded,  and  for  this  purpose  we  think 
she  may  inquire  Into  the  consideration  of 
the  note,  because,  if  there  was  not  an  ac^ 
ual  subsisting  debt  due  and  owing  by  M. 
W.  Davis  to  L.  M.  Davis  at  the  time  the 
nute  wus  executed,  the  execution  of  the 
note  could  not  create  one,  nor  would  sucli 
transaction  constitute  the  ptalntlR  a  cred- 
itor, within  the  meaning  of  the  statute. 
It  is  therefore  necessary  to  look  to  the 
evidence  on  that  subject.  The  only  evi- 
dence offered  is  that  of  the  plaintiff.  He 
testifies,  in  substance,  tha  t  on  the  14th  day 
of  October,  1SS8,  JI.  VV.  Davis  was  indebt- 
ed to  him  botween  $1,000  and  $2,000  lor 
medical  attendance,  money  advanced  aud 
furnished,  lodging,  washing,  etc.  That, 
about  the  20th  day  of  November  of  tbat 
year,  the  parties  had  a  settlement,  "made 
a  lumping  set tlemeitt  In  thenum  of$l,500.* 
for  which  he  took  the  note  upon  whtcli  the 
Judgment  mentioned  wus  rendered,  and 
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that  nothing  bad  been  paid  tbereun.  On 
hiB  croBB-examinatlon  he  testified  that 
$^  of  this  sum  was  advanced, be  thought, 
In  1878>  and  $40  more  the  following  year; 
$76  at  another  time,  and  aboot  $500  was 
advanced  to  bay  hiu  stock  and  dental  out- 
fit when  he  came  to  Roeebnrg.  Thinks 
this  was  In  1S79  ur  18S0.  He  further  testi- 
fied that  the  items  for  bourdlng  and  nurs- 
ing accrbed  inMl£«ouri  in  1876  or  1877.  He 
furtber  says  hn  charged  $260  (or  dental  tui- 
tion, and  $250  for  board,  while  M.  W.  lived 
with  him  for  the  purpose  of  receiving  In- 
■traction,  and  that  M.  W.  la  a  younger 
brother.  No  boolts  of  account  were  pro- 
duced, and  there  is  a  degree  ol  vagueness 
and  uncertainty  In  theeTidence  which  tends 
to  render  It  somewhat  unsatiBfactory, 
but  it  is  not  contradicted,  nor  Is  the  cred- 
ibility of  the  witness  assailed.  This  evi- 
dence is  weak,  and  somewhat  unsatisfac- 
tory, growing  out  of  the  delay  in  assert- 
ing the  claini  against  M.  W.,  and  all  the 
attending  circumBtanoes;  yet  we  do  not 
think  it  can  be  rejected.  Unless  rebutted 
or  overthrown  In  some  way,  It  is  piima 
tAcle  sufBclent  to  prove  that  the  note  sued 
on  was  founded  upon  a  sufilcient  consid- 
eration. 

2.  The  appellant  next  insists  that.  It  ap- 
pearing that  more  than  six  years  elapsed 
after  the  demands  of  the  plaintiff  accrued, 
and  became  dne  and  pa7al>Ie,  they  are 
barred  by  the  statute  of  limitations,  and 
that  as  against  her  they  could  not  be  re- 
vived or  made  the  foundation  of  a  claim 
upon  which  a  Judgment  could  bo  entered, 
and  made  the  basis  for  an  attack  on  her 
title.  If  this  contention  was  tenable  In  a 
proper  case,  and  we  think  it  was,  it  can- 
not avail  this  defendant  for  two  reasons: 
(1)  She  did  not  plead  the  statute  ol  llmlt- 
atlons;  and  (2)  ao  far  as  the  facts  are 
disclosed  by  the  evidence,  the  new  prom- 
ise was  made  before  the  deed  to  the  de- 
fendant Fanny  Davis  was  executed.  The 
role  of  law  must  betaken  as  settled  in 
this  state  that  it  a  claim  be  set  up  against 
a  party  which  la  baiTed  by  the  statute 
of  limitations,  and  the  fact  appears  upon 
the  face  of  the  proceedings,  the  objection 
must  betaken  by  a  demurrer:  otherwise 
it  must  betaken  by  answer.  And.  if  not 
taken  either  in  one  form  or  the  other,  ac- 
cording to  t!ie  fact.  It  Is  to  be  deemed 
waived.  In  thin  case,  the  objection  did 
not  appear  on  the  face  of  the  complaint. 
It  was  necessary,  therefore,  to  take  it  hy 
answer,  or  else  it  was  waived.  The  objec- 
tion as  to  the  new  promise  we  think  equbl- 
iy  unavailing.  If  Fanny  Davis  had  relied 
upon  the  statute  of  limitations  in  her  an- 
swer, and  the  new  promise  had  been  made 
after  the  execution  of  the  deed  of  M.  W. 
Davis  to  her,  we  think  that  no  new  prom- 
ise tbat  M.  W.  might  have  made  could 
have  affected  her.  But,  so  far  as  the  evi- 
dence discloses  the  facts,  the  new  promise 
is  older  than  her  deed.  It  Is  true  her 
counsel  have  argued  with  great  tact  aud 
Ingenuity  that  this  is  a  mere  device  re- 
sorted to  by  these  brotherH  to  overreach 
her,  and  to  enable  theplnintin  to  attack 
bertltle.  The  fact  may  be,8o,  but  It  rests  on 
conjectare  merely,  and  not  on  the  evidence. 
If  this  new  promise  were  made  before  the 
deed  to  the  defendant  Fanny  Davis,  no 
■Tason  Is  perceived  why  It  should  be  held 


Invalid  as  against  her.  At  that  time  shf^ 
had  no  Interest  In  this  land.  M.  W.  Davis 
owned  it,  and  could  have  niortsraged  It  to 
secure  an  outlawed  debt  if  he  had  thought 
proper  to  have  done  so.  He  might  liuve 
been  sued  on  this  old  outlawed  account, 
which  his  brother  held  agafnst  him,  and 
refused  to  demur  to  the  complahit  on  the 
ground  tbat  the  debt  sued  on  was  barred; 
and  the  plaintiff  conld  have  taken  a  Judfc- 
ment  against  him,  and  subjected  this 
same  land  to  its  payment  before  it  wai^ 
conveyed  to  his  wife,  and  no  one  could 
have  interposed  any  objection.  For  the 
reasons  indicated,  the  statute  of  limita- 
tions Is  not  in  this  case,  and  cannot  In- 
flnenee  Its  determination. 

8.  There  Is  one  other  (ineetlon  that  seems 
to  require  some  attention.  Hill's  Code, 
$  3874,  makes  the  expenses  of  the  family 
chargeable  upon  the  property  of  both 
husband  and  wife.  Whatever  family  ex- 
penses were  incurred  while  either  of  the 
parties  owned  this  property  were  a  charge 
upon  it,  and  if,  after  Fanny  Davis  received 
the  title,  she  paid  any  such  expenses,  her 
equity  for  the  amount  paid  Is  superior  to 
the  plaintiff's,  and  must  be  first  satisfied. 
The  evidence  tends  to  show  the  amount 
was  $800.  So,  as  to  the  claim  of  Aaron 
Rose  for  the  balance  of  the  purcliasemoney. 
Whether  Rose  had  a  Men  for  it  or  not  she 

Eald  It,  and  the  same  must  be  returned  to 
er  before  the  plaintiff  is  paid  anything. 
The  decree  of  the  court  below  will  there- 
fore In  all  things  be  affirmed,  except  that 
Fanny  Davie  will  be  first  paid,  out  of  thp 
proceeds  of  the  sale  of  the  property,  $300, 
with  interest  at  8  per  cent,  per  annum 
from  thedate  of  payment,  which  the  court 
below  is  directed  to  ascertain,  and  the  fur- 
ther sum  of  $145,  paid  hy  Fanny  Davis  to 
Aaron  Rose,  with  interest  thereon  at  the 
rate  of  8  per  cent,  per  annum,  which  the 
court  below  Is  also  directed  to  ascertain. 


Ktlb  v.  RIPPT  et  si. 


0>  Or.  186) 


(Supreme  Cowrt  of  Oregon.   Hay  1,  1890.) 
Trial  bt  Codrt— PiNDraos  of  Pact. 
When  a  case  is  tried  before  the  courtwith. 
out  Qie  intervention  of  a  ]ui7,  the  flndlnga  of  the 
court  upon  the  facta  shall  be  deemed  as  a  ver- 
dict, and  the  duty  of  this  court  is  to  ascertalD 
whether  the  legal  conclusions  drawn  therefron) 
are  such  as  the  law  pronounces. 
(SyUobut  by  0i«  Court.) 

Appeal  from  drcuitcourt,  Jackson  coun- 
ty. 

A.  S.  Hammond,  for  appellant.  C.  W. 
Kabler,  Sor  respondents. 

Lord,  J.  Tbis  was  an  action  to  recover 
the  sum  of  $250  as  commlHsions  tor  the 
sale  of  land  by  the  plalntin  as  a  real-estate 
broker.  The  action  was  tried  by  the 
court  without  a  Jury,  by  consent  of  the 
parties.  After  hearing  the  evidence,  the 
court  found,  as  facts,  that  the  defendants 
agreed  to  pay  the  plaintiff  the  sum  of  $250 
It  plaintiff  would  sell  for  the  defendants 
certain  lauds  described,  but  tbat  he  had 
failed  to  sell  tbe  same,  or  to  procure  a  pur- 
chaser who  entered  Into  a  binding  con- 
tract for  tbe  purchase ;  and,  as  a  mattw 
of  law,  that  the  plaintiff  was  not  entitled 
to  recover  anything  in  the  action,  but 
i '  that  the  defendants  were  entitled  to  reco v- 
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er  their  costs  and  disbursenienta,  and 
(udgment  wan  rendered  accordingly.  The 
bill  of  exceptions  contalDB  all  the  evidence, 
and  the  error  mainly  assigned  Is  error  In 
the  court  in  finding  the  facts  as  above 
stated.  But  this  court  cannot  look  into 
the  bill  ot  exceptions  to  ascertain  the  facts, 
as  the  findings  ot  the  court  are  conclusive 
upon  us.  In  Hallock  v.  City  of  Portland, 
ft  Or.  29,  it  was  held  that  when  a  case  Is 
tried  before  the  court  without  the  inter- 
vention of  a  Jury,  the  findings  of  the  court 
upon  the  facts  shall  be  deemed  as  a  ver- 
dict, and  must  be  accepted  as  correct  uo- 
Ul  set  aside  In  that  court.  We  have  noth- 
ing to  do  with  the  facts  as  found,  except 
to  asnertaln  whether  the  legal  conclusions 
drawn  therefrom  are  such  as  the  law  pro- 
nounces. But,  to  enable  the  court  to  de- 
termine the  correctness  of  the  lesal  conclu- 
siouB  drawn  from  the  findings  of  fact,  it 
may  be  important  that  counsel  should  be 
vli^lantto  have  the  findings  of  fact  stated 
with  fnllnesa  and  particularity  to  avail 
themselves  ot  the  legal  objection  which 
they  desire  to  raise  and  to  have  deter- 
mined. In  the  case  at  bar,  the  contention 
of  the  plaintiff  is  not  that  the  l^al  con- 
clusions drawn  from  the  facts  found  are 
Incorrect  and  erroneous,  but  that  tbe  un- 
contradicted evidence  does  not  warrant 
the  findings  of  fact  as  found  by  the  conrt. 
His  assignment  of  error  is  that  tbe  court 
erred  In  finding  that  the  plaintiff  had  failed 
to  sell  Che  land,  or  to  procure  a  purchaser 
to  enter  into  a  binding  contract,  and  bis 
argument  Is  devoted  to  showing  that  the 
undisputed  evidence  is  otherwise.  In  a 
word,  he  claims  that  a  proper  finding  of 
facts  would  warrant  tbeievcal  conclusion 
that  the  plain  tiff  was  en  titled  to  reco  ver  his 
commissions.  If  the  legal  consequences 
would  result  upon  such  a  finding  of  facts 
as  he  claims  that  tbe  ancuntradicted  evi- 
dence authorizes,  and  tbe  court  ought  to 
have  found,  there  Is  no  doubt  that  the 
Judgment  works  him  an  Injury  and  wrung 
irhtch  it  is  tbe  aim  ot  the  law  to  avoid. 
But,  to  my  mind,  It  is  not  clear  that  the 
mode  that  the  plalntlll  has  pursued  to 
have  the  error  of  which  he  complains  re- 
viewed is  the  proper  one,  and  can  be 
availed  of  here,  but,  that  Injustice  may  be 
avoided,  It  Is  thought  by  the  court,  under 
tbe  circumstances  presented  by  this  rec- 
ord, that  ft  is  safer  and  better  to  remand 
the  cause  to  the  trial  court  to  make  a  full 
finding  of  the  facts,  and  the  legal  conclu- 
sions to  be  deduced  therefrom.  And  for 
this  purpose  the  Judprment  is  reversed; 
and  it  is  so  ordered,  and  that  the  costs  and 
disbursements  abide  tbe  result. 

(19  Or.  504)   

Fbnsterhacher  e*  ai.  v.  State. 
(Supreme  Court  of  Oregort.    Oct  27,  1890.) 
Action— Pbtition—Rkvikw  on  Appsal. 
1.  The  phrase  "dvll  actions'*  includes  actions 
«t  law  or  suits  in  eaalty,  and  all  other  Jncticial 
controversies  in  whicb  rifrhls  of  invperty  are  In- 
volved, and  is  used  in  contradiction  to  ''criminal 
action. " 

3.  A  "petttfon"  In  common  phrase  is  a  request 
In  writing,  and  in  legal  language  describes  an 
application  to  a  conrt  In  writing,  in  contradiction 
to  %  "motion,'*  wblcb  may  l>e  made  viva  voce. 

8.  When  a  finding  is  wholly  unsupported  by 
evidence,  and  that  fact  is  made  to  appear  by  a 
bill  of  exceptions  purporting  to  contain  all  Um  ev- 


idence upon  tUs  point,  this  court  would  disre- 
gard it 
(SuUdbm  by  the  Court.) 

Appeal  from  ^renlt  conrt,  Multnomah 
county ;  E.  D.  Shattcck,  Judge. 

Tbe  facts  In  substance  are  that  on  the 
7th  day  of  May,  18S7,  one  John  Fenster- 
macber  died,  In  Multnomah  county,  intes- 
tate,leav]ng  certain  real  and  psrsonal  prop- 
erty described  herein ;  that  thereafter,  on 
the  20th  day  of  June,  1887,  J.  K.  Walt  was 
duly  appointed  administrator  of  tbe  es- 
tate of  tbe  said  intestate  by  the  county 
court,  and  the  said  estate  was  duly  ad- 
ministered npon  and  finally  settled  np  by 
him,  and  he  discharged  on  the  20th  day  of 
May,  1888,  as  such  administrator.  No 
legal  heirs  entitled  to  said  estate  having 
appeared  thereafter,  such  proceedings 
were  instituted  as  by  law  reqiured  -  before 
the  circuit  court  of  Multnomah  county  as 
resulted  in  a  Judgment  declaring,  all  tbe 
property  belonging  to  said  estate  of  the 
said  John  Fenstermacher,  deceased,  es- 
cheated to  the  state  of  Oregon,  and,  la 
accordance  with  the  Judgment  or  decree 
rendered  therein,  the  property  belonging 
to  uald  estate  was  duly  sold  In  accord- 
ance with  law,  and  tbe  proceeds  thereof, 
after  deducting  the  necessary  expenses, 
were  paid  over  to  the  treasurer  of  the 
state;  that  on  tbe  25tli  day  of  May,  1889. 
the  above-named  petitioners  filed  their 
complaint  In  the  circuit  court  of  Multno- 
mah county,  claiming  to  be  the  beirs  at 
law  of  the  said  John  Fenstermacber,  de- 
ceased, and  asking  for  a  Judgment  of  said 
court  that  they  be  declared  tobetherigbt- 
ful  owners  to  all  of  said  property,  etc. ; 
that  the  cause  was  tried  before  the  court 
without  the  Intervention  of  a  Jury,  and 
that  the  court  found  that  tlie  said  peti- 
tioners were  not  the  heirs  of  the  said  John 
Fenstermacher,  deceased,  and  thatneltber 
of  them  was  entitled  to  any  of  tbe  prop- 
erty belonging  to  the  estate  of  the  said 
John  Fenstermacher,  deceased,  which  bad 
heretofore  escheated  to  the  state  of  Ore- 
gon, and  tbat  said  state  do  have  and  re- 
cover its  costs,  etc.,  from  which  tbls  ap- 
peal Is  taken. 

W.  S.  Beebe  and  John  M.  Oeartn^  tor  pe- 
titioners. Thog.  A.  Stevens,  Dlat.  Att^.. 
and  W.  W.  PiLfte,  for  the  State. 

Lord,  J.,  (after  Bt&ting  the  facta  aa 
above.)  The  first  Inquiry  suggenced  is 
whether  the  proceeding  authorized  by  UUl's 
Code,  fi  3141  ts  a  suit  in  equity  or  an  action 
at  law.  For  the  state.  It  was  argued  that 
the  words  "In  civil  actions  **  used  In  the 
section  cited,  supra,  indicated  that  the 
action  was  at  law,  for  the  reason  that  if 
It  had  been  intended  to  be  an  equity  pro- 
ceeding the  word  "suit"  would  have  been 
used, and  not  "action;"  but  thisconstrnc- 
tion  Is  not  tenable.  A  civil  action  Is  Insti- 
tuted for  the  purpose  of  enforcing  a  pri- 
vate or  civil  right,  or  to  redress  a  private 
wrong,  as  distinguished  from  actions  In- 
stituted to  punish  crimes,  which  are  known 
as  "criminal  actions."  Referring  to  the 
act  of  congress  of  July  2, 18ii4,  which  de- 
clares "that  In  tbe  courts  of  the  United 
States  there  shall  be  no  exclusion  of  «ay 
witness  on  account  of  color,  nor  in  dvil 
actions  tiecauue  be  ts  a  party  to  or  inter- 
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mted  In  the  lasoe  to  be  tried. "  Mr.  Jnstlee 
MiLLEBsald:  "The  phrase  ' drll  actlona ' 
iuclndea  action*  at  law.  salts  in  chancery, 
proceedings  In  admiralty,  and  all  other 
fadlclal  controTerslee  In  which  rights  of 
property  are  tnTolTed.  whethw  between 
private  parties,  or  each  parties  and  the 
gOTemment.  It  Is  naed  here  In  contradis- 
tinction to  prosecutions  for  crime."  U.  S. 
V.  dg&n,  1  Woolw.  125;  Green  v.  U.  S.,  0 
Wall.  665:  Rlson  v.  Cribbs.  1  Dill.  184.  The 
phrase,  then,  "civil  actions,"  aa  used  in 
the  section  sapni;  may  mean  either  a  suit 
In  equity  or  an  action  at  law  taken  alone, 
bnt  It  Is  anggested  In  aid  of  that  argument 
that  the  use  of  the  word  "petition,"  and 
the  words  **  and  the  court  therenpon  must 
try  the  Issue."  have  a  tendency  to  Indicate 
that  the  proceeding  is  inequity.  "A  'pe- 
tition'in  common  phrase  Is  a  request  In 
writing;  and  in  legal  language  describes 
an  application  to  a  court  In  writing.  In 
contradistinction  to  a  *  motion/whlch  may 
be  made  vfra  voce."  Foloer,  J.,  in  Shaft 
V.  Insurance  Co.,  67  N.  Y.  547.  It  Is  ordi- 
narily used  -for  interlocutory  purposes. 
"As  a  geoeral  rule,"  said  Van  fleet,  V.C.. 
*a  petition  cannot  be  presented  in  a  cause 
ontll  a  bill  has  been  filed;"  and.  while  he 
admitted  that  there  are  eases  In  which  a 
proceeding  might  be  instituted  by  peti- 
tion, he  thought  It  must  bb  limited  to 
those  instances  In  which  the  legislature 
has  expressly  authorized  Its  use,  or  where 
It  has  the  sanction  of  lonE-established 

Sractlce.  Receiver  of  State  Bank  v.  First 
at.  Bank.  S4  N.  J.  £q.  461.  Under  some 
oftbe  Codes  It  Is  the  first  pleading  filed, 
Ube  one  complaint  by  the  plalnti  H,  where- 
in he  states  the  facts  of  his  case.  The  word 
"petition, "therefore. lends  but  little  aid  to 
uphold  this  contention.  Nor  do  we  think 
the  otherwords,  "and  thereupon thecourt 
must  tiy  the  issue. "  any  more  decisive  of 
the  matter.  It  is  true,  salts  In  equity  are 
tried  by  the  court,  but  BO  are  actions  at 
law,  without  the  Intervention  of  a  jury, 
and  by  the  court  when  the  parties  so  con- 
enot  and  stipulate  as  required  or  provided 
In  section  218,  Code  Or.  But  what  to  our 
mind  is  more  decisive  of  the  matter  is  the 
nature  of  the  subject-matter  to  be  tried. 
Its  object  is  to  Identify  the  petitiotiere  as' 
the  heirs  of  the  Intestate,  and  entitle  them 
to  recover  the  money  escheated  to  the 
itate,  IndlcatiuK  a  le(;al  inquiry  tor  which 
the  proceeding  was  Instituted,  and  which 
cuarts  of  law  are  competent  to  try.  We 
are  ol  the  opinion,  therefore,  that  the  pro- 
ceeding Is  one  at  law.  and  must  be  so 
r^arded  In  the  presmt  case. 

Another  qneetton  raised  Is  wheth^  tbls 
court  will  Interfere  If  there  Is  no  evidence 
to  support  a  finding.  In  Kyle  v.  Rlppy, 
19  Or.  — ,  ante,  141,  which  was  tried  with- 
out the  Intervention  of  a  Jury,  and  the 
Sndhig  excepted  to,  and  the  evidence  in- 
cluded In  a  bill  of  exceptions,  this  court 
declined  to  review  the  evidence  un  the 
ground  suggested. butremanded  the  cause 
for  a  fuller  finding  of  the  facts;  but  that 
was  more  In  consequence  of  a  want  of  par- 
ticalartty  In  the  findings.  In  Hicklln  v. 
McClear,  18  Or.  138,  22  Pac.  Rep.  1057,  the 
court  said,  by  Thatbr,  0.  J. :  **]f  the  find- 
lugs  of  the  circuit  court  are  wholly  unsup- 
ported by  the  evidence,  and  that  fact  Is 
nuuls  to  appear  by  a  blU  ol  exc^pUons 


I  purporting  to  contain  all  the  evidence 
'  upon  thepoInt,tbie  court  would  disregard 
the  findings."   Bo  that  In  Bartel  v.  Ma- 

thlas.ld  Or.  ,24  Pac.  Rep.  918.  where  tbe 

question  was  raised  that  a  eertidn  finding 
of  vital  importance  In  ttaecase  was  not  sup- 
ported by  tbe  evidence,  and  tbe  evidence 
upon  that  point  was  set  out  In  the  bill  of 
exceptions,  this  court  examined  It;  but, 
finding  that  there  was  some  evidence  hav- 
ing a  tendency  to  support  it,  held  that  the 
finding  of  a  referee  is  conclusive  as  to  the 
facts  found,  if  there  was  any  evidence  be- 
fore them  having  a  tendency  to  establish 
such  facts.  In  the  case  In  band,  the  record 
discloses,  after  the  evidence  was  all  In, 
that  the  counsel  for  tbe  petitioners  asked 
tbe  court  to  find  "that  the  petitioners 
were  the  heirs  of  the  said  John  Fenster- 
macher,  and  entitled  to  the  money  de- 
scribed In  th^r  petition,"  which  finding 
the  court  declined  to  make,  to  which  re- 
fusal an  exception  was  taken  and  reserved, 
and  thereafter  the  court  found  that  thr 
petitioners  were  not  the  heirs  of  the  saJd 
John  Fenstermacher,  and  were  not  en- 
titled to  the  money  mentioned  In  their  pe- 
tition, to  which  finding  counsel  excepted, 
and  the  court  allowed.  The  evidence  Is 
In  a  bill  of  excCTitlons.  As  this  court  said, 
In  Hicklln  y.  McClear,  supra,  "whether  or 
not  that  court  was  Justified  by  tbe  weight 
of  evidence  to  make  the  finding,  this  court 
cannot  consider. "  The  weight  of  evidence 
Is  for  that  court,  and  not  for  us,  to  deter- 
mine, however  much  we  might  feel  dl»> 
posed  to  differ  from  It.  Testing  the  evi- 
dence by  these  principles,  we  cannot  do 
otherwise  than  affirm  the  jndgment. 


Tatlor  v.  Miles. 


09  Or.  6B0) 


(5uprem«  Court  of  Oregon.  Nov.  8, 180a) 

BSSCLTINO  TBUST  — PaBOL  BvIDBNOI  —  FRBSUMP' 

TioN  or  FATUBirr— FaAUDU];.B.NT  CoirvsTANcaB. 

l.When  land  la  conveyed  to  one  person,  and 
anotJier  pays  the  consideration,  a  resulting  tmsl 
will  be  presumed  in  favor  of  the  one  paying  tbe 
consideration.  It  rests  on  the  equitable  principle 
that  tbe  property  belmgs  to  him  who  advaooee  ue 
moaay  to  pay  fli^  it. 

S.  As  the  trust  results  from  the  payment  of 
the  oonslderation.  If  the  party  claiming  to  be  tbe 
beucfioial  owner  nas  made  no  payments,  he  can- 
not show,  by  parol  evidence,  tiiat  the  purchase 
was  made  for  bis  benefit,  for  tbat  may  not  In- 
volve anything  more  than  a  breach  of  a  parol 
agreement  to  purchase  and  hold  in  trust  tor  an- 
other. 

8.  It  is  not  essential  that  the  payment  of  the 
consideration  be  in  money,  but  it  maybe  made  to 
anything  of  value. 

4.  The  presamptlon  Uiat  the  party  paying  for 
the  property  Intetuled  It  for  his  own  benefit  ap- 
plies only  when  the  transaction  Is  between 
strangers,  where  there  Is  do  man!  or  legal  obli- 
gation resting  on  tbe  purchaser  to  pay  the  oMuld- 
eration  for  another. 

5.  Whena  purchaser  takes  conveyances  In  tbe 
name  of  his  wife,  the  rule  is  reverseo,  and  equity 
raises  the  presumption  that  the  purchase  and  con- 
veyance was  intended  as  an  advancement  or  gift. 

0.  If  a  porctiaser  takes  a  deed  in  the  name  of 
his  wife  for  the  purpose  of  hindering  and  delay, 
ing  his  creditors,  ana  not  f(H:the  purpose  of  mak- 
ing an  advancement,  a  tmat  will  result  to  the 
pundiaser,  and  the  land  be  liable  for  hto  debt 

7.  The  law  eufrarcea  a  earefal  regw^  for  tb» 
rights  of  creditors  against  conveyances  without 
consideration  made  by  a  party  largely  indebted, 
and  nnless  be  makes  provision  for  the  payment 
of  his  debts,  or  retauis  ottur  pnwertr  of  sufli- 
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iieot  value  for  tbat  purpose,  they  are  of  no  tbUA- 
Ity  as  to  such  creditors. 

8.  Whether  a  par^  largely  Indebted  can  pot 
his  property  In  the  hands  ox  another  to  hold  an- 
til  he  can  ^  Ua  debts,  and,  frtwn  the  debts  arc 
paid,  the  transaoClon  will  be  reliered  of  Its  Ikand, 
not  aeoided. 

0.  Where  a  party,  in  order  to  secnre  his 
property  against  the  claims  of  his  creditors,  con- 
veved  It  to  another  to  hold  until  he  could  pay  his 
debts,  and,  after  such  debts  were  paid,  directed 
it  to  be  conveyed  to  his  wife,  and  subsequently 
Joined  with  her  in  a  deed  In  exchangioe  said 
property  for  other  property  with  C,  held,  that  no 
vast  resulted  to  blm  in  such  property, 

(SyUabm  by  Ou  Court.) 

Appeal  from  drcalt  court,  Multnomah 
county;  L.  h-  Stbabns,  Ju6ge. 
ThlBlsaeait  In  equity,  brons^t  by  the 

Slaintlff,to  quiet  title,  and  to  hara  a  trust 
eclareU  In  certain  lands  described  and  ly- 
ing in  East  Portland,  atandinf;  In  the 
name  of  his  wife,  Elizabeth  Taylor,  now 
deceased.  The  plaintiff  alleges  that  now, 
and  since  the  16th  day  of  December,  1869, 
he  has  been  the  owner  and  in  possession 
ot  the  said  property,  desuriblng  it ;  that 
on  tliat  day  he  purchased  and  paid  for 
riaid  described  pro|)erty,  and  had  the  legal 
title  to  the  same  conveyed  to  his  wife, 
Elizabeth  Taylor,  In  trust  for-  himself; 
that  she  received  such  title  in  trust  for 
him,  and  asreedto  hold  it  subject  to  plain- 
tiff's directions  and  control,  and  to  con- 
vey the  title  to  him,  when  demanded,  and 
that,  in  case  ot  her  decease  before  the 
propeKy  was  otherwise  disposed  of,  she 
would  leave  a  will  devising  the  lugal  title 
to  the  plaintiff;  that,  on  the  30tb  day  ot 
April,  1882,  the  said  Elizabeth  Taylor 
made  her  will  devising  said  property  to 
the  plaintiff,  and  died  on.  that  day;  and 
that  the  defendant  claims  an  estate  or  In- 
terest in  said  property  advente  to  the 
plaintiff,  etc.  The  defendant  by  his  an- 
Rwttr.  after  denying  tlie  tacts,  as  alleged, 
Heta  up,  affirmatively,  (1)  that  the  said 
Blizabeth  Taylor  was  selsecl  in  fee-simple 
of  snfd  lands,  and  that  she  died  intestate, 
leaving  no  heirs  at  law,  except  three 
daughters,  naming  tbem,  each  ot  whom 
inherited  an  undivided  one-third  of  said 
property,  etc.,  and  that  the  defendant,  by 
a  regular  chain  ot  conveyances,  has  suc- 
ceeded to  the  interest  of  two  of  such  heirs; 
and  (2)  that  the  plalotlff  ought  not  to  be 
permltte<l  to  maintain  his  suit  on  account 
ol  facts  aUejjed  to  create  an  estoppel,  etc. 
0pon  issue  being  Joined  the  evidence  was 
taken  and  submitted  to  the  court,  which, 
belngduly  advised  byargument,  after  ma- 
ture deliberation,  found  that  plaintiff  haid 
no  right  or  title  to  the  described  lands, ex- 
cept by  estate  by  curtesy.and  that  thesafd 
Elizabeth  Taylor  did  not  hold  the  same  in 
trust  for  plaintiff,  nor  subject  to  his  direc- 
tion and  control ;  that  shedld  not  make  a 
will  devising  the  said  property  to  tbe 
plnintitt.butthatshe  was  the  owner  there- 
of Id  tee-simple,  and  tbat  the  defendant 
hail  succeeded  to  her  rieM  in  an  undivided 
two-thirds  thereof,  subject  to  the  curtesy 
of  the  plaintiH;  and  thereupon  decreed 
tbat  the  plaintiff  had  no  right,  title,  or  in- 
terest therein,  except  an  estate  by  curtesy 
for  his  own  life;  and  tbat  the  defendant  is 
the  owner  in  fee-simple  ot  an  undivided 
two-thirds  ot  said  land,  subject  to  said  es- 


tate by  eurte^,  etc.  From  this  decree  the 

■present  appeal  is  brought. 

A.  L.  Fr&xer  and  E.  B.  wnUaws,  for 
plahitiff.  B.KlUeD  and  W.E.  Thomaa,  for 
defendant. 

Lord,  J.,  {after  stating  the  ikcta  aa 
above.)  The  question  raised  by  this  rec- 
ord Is  whether,  upon  the  facts,  tbe  wife  of 
the  plaintiff  held  the  property  in  dispute 
in  trust  for  him.orin  her  own  right  as  the 
Intended  beneficiary  ot  it.  Where  one  pur- 
chases an  wtate.  and  pays  for  it,  and 
takes  the  title  in  tbe  nam?  of  another,  or 
where  one  purchases  land  with  the  money 
ot  another,  and  takes  the  title  to  himself, 
there  arises,  by  operation  of  law,  a  result- 
ing trust  in  favor  of  blm  whose  money 
paid  tor  It.  Parker  t.  Newltt.  18  Or.  ^4, 
23  Pac.  Uep.  246.  It  rests  oo  the  equitable 
principle  tbat  the  property  belongs  to  him 
who  advances  tbe  money  to  pay  for  it,  or 
tbat  tbe  beneflcial  ownership  follows  tbe 
consideration.  If  the  party  claiming  to 
be  the  beneflcial  owner  has  made  no  pay- 
ments, be  cannot  show,  by  parol  evidence, 
that  the  purchase  was  made  for  his  bene- 
fit, tor  that  might  involve  no  more  than  a 
breach  of  a  parol  contract  to  purchase 
and  hold  in  trust  for  him.  Nor  is  it  essen- 
tial that  the  paymentot  tbe  consideration 
be  in  money,  but  it  may  be  made  in  any- 
thing ot  value.  "It  is  sufficient,"  said 
Welu,  J.,  "If  that,  in  fact,  which  formed 
the  consideration  of  the  deed  moved  from 
the  party  for  whom  the  trust  Is  claimed 
to  exist,  or  was  furnished  in  her  behalf, 
or  on  her  credit.  The  trust  results  from 
the  purchase  and  paymentot  the  consider- 
ation by  or  for  one  party,  and  the  ron- 
veyanceofthe  land  to  another.  The  re- 
ceipt of  a  deed  founded  on  snch  a  transac- 
tion raises  a  presumption  that  it  was 
taken  for  tbe  benefit  ol  the  party  supply- 
ing the  consideration. "  Blodgett  ▼.  Hil- 
dreth,  103  Mass.  487.  As  a  consequence.  It 
follows  that  a  trust  must  arise,  if  at  all, 
at  the  time  of  the  conveyance,  and  that 
the  money,  or  other  consideration  for  the 
deed,  which  is  the  foundation  of  the  trust, 
must  then  be  paid  or  secured  to  be  puld. 
White  V.  Carpenter,  2  Paige.  288.  The  re- 
salting  trust  must  arise  at  the  time  of  the 
purchase,  and  cannott  be  created  attei^ 
wards.  But  the  presumption  that  the 
party  paying  for  the  property  intended  It 
for  his  own  benefit  applies  only  when  the 
transaction  is  between  strangers,  where 
there  is  no  natural  or  legal  obligation  rest- 
ing on  the  pnrcbaserto  pay  the  considera- 
tion tor  another.  When  the  purchaser 
takes  the  conveyance  In  the  name  of  \\.a 
wife,  the  sale  Is  reversed,  and  equity  raises 
the  presumption  that  the  purchase  and 
conveyance  was  intended  to  bean  ad- 
vancement or  gift.  **  Whenever, "  says  Mr. 
Pomeroy,  "the  real  purchaser— the  one 
who  pays  theprlce— leundera  legal  oreven 
amoral  obligation  to  maintain  the  person 
In  whose  name  the  purchase  is  made  eq- 
uity raises  the  presumption  that  the  pur- 
chase is  intended  as  an  advancement  or 
Klft,  and  no  trust  results.**  2  Pom.  Eq. 
Jur.  §  1039.  But  if  a  husband  purchases 
an  estate,  and  poys  tbe  consIderatioB 
thereof,  and  procures  the  title  to  be  con- 
veyed to  bis  wife,  with  the  nnd»fitanding 
that  she  shall  convey  the  same  to  hin 
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when  demanded,  shuhaB  no  such  beDeflclol 
intBrefit  in  the  property  that  will.  Id  the 
event  of  her  death  while  holding  the  title 
as  against  the  husband,  descend  tu  her 
helm.  It  Is  the  payment  of  the  purcham 
money  by  the  husband  that  creates  the 
trust,  and  ibe  agreement  to  bo  hold  and 
convey  when  demanded  may  be  shown  in 
evidence  to  rebut  the  presumption  that 
the  property  was  conveyed  to  the  wile  as 
an  advancement.  Cotton  v.  Wood,  25 
Iowa,  46. 

Again,  if  the  purchaser  takes  the  deed  in 
the  name  of  his  wife  or  chtid,  for  the  pur- 
pose of  defrauding  or  delaying  hla  credit- 
ors, and  not  for  the  purpose  of  making  a 
settlement,  or  advancement,  a  trust  will 
resDlt  to  the  purchaser,  and  the  land  be 
liable  to  hla  debts.  Guthrie  v.  Gardner,  19 
Wend.  414:  BeUord  v.  Crane,  16  N.  J.  Eq. 
265. 

When,  however,  a  party  holding  real  es- 
tate in  his  own  right,  In  order  to  secure  it 
against  the  claims  of  bis  creditors,  makes 
a  conveyance  of  It  to  another,  without 
any  valuable  conslderatloD,  who  accepts 
the  conveyance  upon  a  secret  trust  for 
anch  party's  use,  It  Is  void  as  to  existing 
creditors,  and  the  land  Is  liable  for  their 
debts.  Nor  can  a  party  largely  indebted 
give  or  convey  away  his  property  in  dis- 
regard of  the  claims  of  his  creditors,  and 
escape  the  suspicion  that  the  transaction 
originated  in  nraad.  The  tact  maybe  that 
no  fraud  was  Intended,  but  If  they  oper- 
ated to  the  prejudice  of  his  creditors,  and 
delay  and  hinder  them,  such  conveyance 
will  not  be  upheld,  or  allowed  to  defeat 
the  payment  of  their  claims.  The  law  en- 
forces a  careful  regard  for  the  rights  of 
ereditora  againat  conveyances  without 
consideration,  made  by  a  party  largely  In- 
debted; and  unless  he  makes  provision  for 
the  payment  of  hts  debts,  or  retains  other 
property  of  sufficient  value  for  that  pur- 
pose, they  are  of  no  value  as  to  thein,  and 
may  be  set  aside,  and  appropriated  to  the 
payment  of  their  claims.  These  principles 
are  elementary,  and  the  Justice  of  them  so 
obvious  that  no  citations  are  necessary  to 
sustain  them. 

Turning  now  to  the  evidence  it  only  re- 
mains to  apply  these  principles  to  it,  and 
declare  the  result.  For  convenience,  It 
may  be  best,  first,  to  briefly  trace  the  line 
of  conveyance  to  the  property  in  dispute. 
The  plaintiff  was  the  owner  of  a  tract  of 
land  upon  8na vie  island,  the  greater  part 
of  which,  he  and  his  wife  conveyed  to  one 
Nelson  Hoyt;  that  shortly  alter,  by  direc- 
tion of  the  plaintiff,  Hoyt  conveyed  the 
same  to  the  wife  of  the  plaintiff;  and  that 
In  the  year  ensuing  the  plaintiff  and  his 
wife  exchanged  this  land  for  the  land  In 
dispute.  Taking  these  transactions  sepa- 
rately, the  testimony  shows  that  In  the 
month  of  January.1868.  the  plain  tiff,  being 
In  debt,  and  fearing  that  his  creditors 
would  subjecthls  property  to  its  payment, 
conveyed  to  one  Nelson  Hoyt  120  or  160 
acres  of  land  that  he  owned  ouSuovIe 
laland.  and  that  the  said  Hoyt  accepted 
the  conveyance  upon  a  secret  trust  tor  the 
plalntirr'e  use.  This  tmst,  the  testimony 
of  the  plaintiff  shows,  was  to  hold  it  for 
him  until  he  could  raise  the  money  to  pay 
his  debts.  Shortly  thereafter,  he  directed 
Hoyt  to  convey  this  land  to  his  wife,  £lis- 
▼-26p.na4— 10 
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abeth  Taylor,  not,  however,  as  the  plain- 
tiff claims,  until  he  had  fully  paid  hit  cred- 
itors. But  the  only  proof  of  such  pay- 
ment Is  the  declaration  ot  the  plaintiff. 
Hoyt  says  that  when  be  conveyed,  at  the 
plaintiff's  request,  the  property  to  bis 
wife,  "  the  plaintiff  said  he  had  paid  up  his 
debts.**  No  receipts  or  vouchers  or  other 
evidence  ot  payment  were  offered  to  estat>- 
llBh  this  Importantfact.nor  was  anycred- 
Itor  called  to  show  that  he  had  received 
payment  for  his  debt.  But,  on  the  other 
hand,  there  was  the  testimony  ol  one  of 
the  creditors,  produced  by  the  defense, 
tending  to  i»how  that  his  debt  was  no^ 
paid  at  the  timeHoyt  conveyed  this  prop- 
erty to  Elizabeth  Taylor.  If  that  were 
true,  the  original  transaction  was  not 
purged  ot  Its  traud,  and  Elisabeth  Taylor 
took  the  property  subject  to  the  debts  ot 
the  plaintiff's  creditors.  It  may  be  true 
that  the  motive  that  induced  the  transfer 
of  the  property  to  Hoyt  was  not  fraudu- 
lently Intended,  but  It  Is  not  questioned 
that  it  did  not  operate  to  the  prejudice  ol 
the  creditors  ot  the  plaintiff,  only  that, 
when  the  same  property  was  conveyed  by 
Hoyt  to  his  wile,  the  debts  of  his  creditors 
had  been  paid.  The  law  Is  plain  that  a 
person  indebted  cannot  convey  lils  proper- 
ty to  another  without  consideration,  un- 
less some  provision  is  made  for  the  pay- 
ment ot  hts  creditors,  without  the  trans- 
action being  regarded  as  fraudulent. 

As  between  the  plaintiff  and  his  credit- 
ors, the  conveyai)ce  from  him  to  Hoyt 
was  void ;  and,  as  between  plaintiff  and 
Hoyt,  equity  would  have  refused  Its  aid 
to  the  plaintiff  to  reclaim  his  property 
from  him.  And  the.  argument  'of  counsel 
concedes  that.  It  the  debts  were  not  paid 
when  Hoyt,  at  his  request,  conveyed  the 
property  to  his  wife,  the  original  transac- 
tion was  not  purged  of  its  fraud,  and  the 
land  went  Into  her  handi*  with  that  fraud 
still  clinging  to  it,  and  liable  for  her  hus- 
band's debts.  Whether  a  party  lanfely  In- 
debted can  put  his  property  In  the  hands 
of  another,  to  put  it  out  of  the  reach  nf 
his  cre<lltors,  and  to  hold  until  he  can  pay 
such  debts,  and  then.  It  he  to  fortunate 
enough  to  succeed  In  paying  Ihem,  that 
the  transaction  Is  purged  of  Its  fraud,  we 
do  not.  nor  is  It  necessary  for  us  to,  decide. 
But,  for  the  purposes  of  this  case,  we  may 
assume  the  correctness  of  the  argument 
that  the  debts  were  paid  when  Hoyt  con- 
veyed to  Mrs.  Taylor,  and  the  original  • 
transaction  is  purged  of  Its  traud, so  that, 
when  she  took  the  deed  for  it,  the  proper- 
ty  stood  free  from  all  fraudulent  impedi- 
ments. What  then?  As  the  case  now 
stands,  Hoyt  was  merely  an  Intervening 
trustee  for  the  plaintiff  to  convey  his  prop- 
erty to  his  wife.  In  eFTect,  the  transaction 
was  the  same  as  if  the  deed  had  been  made 
directly  from  the  plaintiff  to  his  wile. 
Here,  no  consideration  was  paid  to  Hoyt, 
who  conveyed  to  the  wife.  The  plaintiff 
conveyed  by  deed  to  Hoyt.  and  Hoyt  con- 
veyed by  deed  toplalntiff's  wife;  no  money 
or  other  valuable  consideration  passed. 
The  plaintiff  was  not  a  purchaser,  nor 
Hoyt  a  seller.  It  was  the  plaintiff's  con- 
veyance through  Hoyt  to  his  wife.  There 
Is  no  evidence,  nor  is  it  alleged  or  claimed, 
that  there  was  any  understanding:  that 
Mrs.  Taylor  was  to  hold  ttaia^ropertv 
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subject  totlie  control  ofher  husband.  The 
testimony  of  Huyt  Is  explicit  that  nothing 
was  said  at  the  time  of  that  coDveyance, 
except  that  the  plaintin  requested  blni  to 
deed  the  property  to  hla  wife.  It  is  diffi- 
cult to  underatand  how  the  equitable  prin- 
ciple that  when  land  Is  conveyed  to  one 
perBon  and  another  pays  the  considera- 
tion a  resultms  trust  will  be  presumed  in 
favor  of  the  one  paying  the  consideration 
upon  such  facts.  The  trust  is  baaed  upon 
the  fact  of  the  payment  of  the  purchase 
money  by  the  husband  for  the  property, 
and,  as  we  have  already  shown,  no  con- 
sideration was  paid  to  Hoyt,  who  con- 
veyed to  the  wife,  nor  was  the  plalntirt  a 
purchaser,  nor  Hoyt  a  seller.  The  plain- 
tiff simply  conveyed  his  property  through 
Hoyt  to  his  wile.  It  was  his  conveyance 
through  Hoyt.  The  equitable  principle 
that  a  resulting  trust  will  be  presumed  In 
favor  of  the  one  paying  the  cunsideratlon 
Is  not  applicable  to  sacb  facts.  This  is 
not  a  transaction  of  that  kind.  Nor  can 
it  apply  for  another  reason,  namely  that 
the  presumption  of  a  resulting  trust  in 
favor  of  him  who  supplies  the  consldera- 
tioD  only  applies  between  strangers,  and 
has  no  application  where  a  family  relation 
exists,  and  there  is  no  moral  or  legal  obli- 
gation for  the  purchaser  to  pay  the  con- 
sideration. When  the  purchaser  tak(>s  the 
conveyance  in  the  name  of  his  wife,  for 
whom  he  is  under  a  legal  obligation  to 
provide,  the  rule  la  reversed  in  its  applica- 
tion, and,  between  su::h  parties,  the  pre- 
sumption Is  that  the  payment  by  the  hus- 
band was  Intended  as  an  advancement  or 
Tift. 

A  man  cannot  give  away  bis  property 
to-day  and  take  it  back  to-morrow,  and, 
If  he  makes  his  wife  the  owner,  the  same 
result  lollows,  and  he  must  abide  by  her 
ownerahlp.  As  we  have  shown,  the  au- 
thorities to  this  puint  speak  without  a 
dissentient  voice.  It  results  then  that  the 
conveyance  of  theSaavle  Island  property  to 
the  wife  made  her  the  owner  of  It,  and  the 
plaintiff  must  abide  by  that  ownership. 
Tet  the  plaintiff  claims  that  when  be  and 
his  wife  joined  In  a  deed  of  this  property, 
containing  120  acres,  and  40  acres  belong- 
ing to  him,  to  one  Clark,  In  exchange  tor 
the  East  Portland  property,  (the  prop- 
erty In  dispute,)  which  Clark  deeded  to  hla 
wife,  he  purchased  and  paid  for  the  prop- 
erty In  dispute,  and  that,  at  the  time  of 
Ruch  conveyance  to  his  wife,  she  agreed  to 
hold  It  Bnl>jL>ct  to  bis  direction  and  con- 
trol, and  that,  in  the  event  she  should  die 
before  him.  she  was  to  will  it  to  him,  and 
that.  In  accordance  with  such  agreement, 
just  before  her  death,  she  made  a  will  of  It 
to  him,  although  it  was  void,  by  reason 
of  an  omlsHion  to  name  any  of  the  chil- 
dren in  the  will.  This  proceeds  upon  the 
theory  that  the  plaintiff  paid  the  consid- 
eration money,  or  that  It  was  his  prop- 
erty that  constituted  the  consideration  for 
the  property  In  dispute  at  the  time  of  Its 
conveyance  to  his  wife,  when  the  fact  Is 
that  the  great  part  of  the  consideration 
was  composed  of  her  property,  and  only 
a  small  part  (40  acres)  was  composed  of 
his  property.  Of  what  value  these  40 
acres  were  there  is  no  evidence,  but  pre- 
sumably they  were  of  very  little  value,  as 


they  were  not  regarded  of  sufficient  con- 
sequence to  be  Included  In  the  conveyance 
of  Hoyt  to  protect  them  against  theclaims 
of  his  creditors,  so  that  the  pro  rntn  part 
of  the  consideration  to  be  paid  for  the 
property  In  dispute  Is  not  ascertainable. 
That  there  Is  some  testimony  tending  to 
show  that  his  wife  recognised  the  p'rop- 
erty  In  dispute  as  belonging  to  bfm  may 
be  admitted,  although  there  Is  some  other 
evidence  In  contradiction  of  it.  Hoyt  says 
that  once,  when  Mrs.  Taylor  was  at  bis 
house,  she  remarked  that  if  she  died  before 
the  plaintiff  she  Intended  to  will  the  prop- 
erty to  blm ;  that  she  wanted  blm  to  bare 
It.  This  refen^  to  the  property  In  dis- 
pute, but  there  Is  nothing  In  this  incon- 
sistent with  the  ownership.  So  too  Mc- 
Nulty  says  that  in  1879,  after  she  had  bad 
the  property  In  dispute  about  10  years,  in 
a  conversation  lu  which  she  claimed  tbe 
property,  and  her  husband  disputed  It, 
she  afterwards  said  she  was  only  joking. 
It  Is  hardly  necessary  to  consider  this  In 
the  view  we  take  of  the  facts.  A  trust 
arising  by  operation  of  law  must  arise  at 
the  time  of  the  transaction,  and  cannut 
be  created  afterwards.  As  Chancellor 
Kent  said :  Tbe  troat  must  have  been 
"coeval  with  the  deeds,  or  It  cannot  exist 
at  all."  Botsford  v.  Bnrr,  2  Johns.  Ch. 
405  It  mnstresultfromtheoriglnal  trans- 
action at  the  time  It  takes  place,  and  can- 
not be  mingled  and  confounded  with  any 
subsequent  dealings.  A  trust  must  have 
been  impresssed  ontheSuavie  island  prop- 
erty at  the  time  it  was  conveyed  by  Hoyt 
to  Mrs.  Taylor,  by  operation  of  law,  to 
affect  the  property  In  controversy.  It  no 
trust  was  created  at  that  time,  but  she 
took  the  property  as  her  own.  that  own- 
en9hlp  remains  nntll  she  legally  tranufem 
or  disposes  of  It.  We  have  shown  that  In 
any  view  the  transoction  must  be  regard- 
ed as  a  conveyance  to  the  wife,  conferaing 
npon  her  the  ownership  of  that  property : 
that  no  trust  attached  to  It  by  Implica- 
tion of  law  at  the  time  Hoyt  transferred 
it  to  her.  Now,  as  that  property — the 
property  belonging  to  Mrs.  Taylor — con- 
stituted the  main  consideration  for  the 
property  In  dispute,  and  the  deed  was 
taken  In  her  name,  no  trust  could  result, 
and  the  property  became  her  own.  The 
whole  foundation  of  aresaltlng  trust  is 
the  payment  of  the  purchase  money,  which 
must  be  clearly  and  satisfactorily  estab- 
lished. As  this  was  not  paid  by  the  plaln- 
tlH,  but  by  his  wife,  no  trust  could  result 
to  bim,  and  the  bill  should  have  been  dis- 
missed. This  view  renders  It  unnecessary 
to  consider  some  other  aspects  of  the  rase, 
;or  to  express  any  opinion  concerning  the 
same.  The  bill  la  diamlssed,  and  It  la  so 
ordered. 

(20  Or.  69) 

Farquar  v.  Farqtjab. 
(Supreme  Court  of  Oregon.  Nov.  17,  1890.) 

RbS  AXtfUSIOATA— Effeot. 
A  former  decree  between  the  same  parties 
for  the  same  cause  is  a  bar  to  a  re-ezammatlon 
of  the  same  facts  In  this  case;  but,  when  new 
facts  have  occurred  since  the  tonasr  decree,  en- 
titling the  plaintiff  to  relief,  she  may  have  a  de- 
cree l^unded  on  those  facts. 
(SyUabus  bv  the  Court) 
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AppeaUnmi  D<)uelt)BCuunty ;  K.S.Bean, 

Tbis  Id  a  Buit  for  dlTorcn.  The  charges 
aiB,  briefly,  cruelty  and  perDonal  indlgnl- 
tiefl  renderlDg  life  burdeaBome.  These  are 
denied  by  the  answer,  and,  by  way  of  a 
farther  drfense,  the  answer  pleads  the  ren- 
ditluD  of  a  decree  by  the  circuit  cimrt  ot 
Duaglas  county.  Or.,  between  the  Bame 
parties  In  which  the  same  facts  were 
relied  upon  as  In  this  suit.  The  reply  de- 
nied the  new  matter.  The  plaintiff  had 
a  decree  In  her  favor,  from  which  this  ap- 
peal is  taken. 

If'.  B.  Willis  and  C.  A.  Hebldtvfle.  for 
appellants.  J.  C.  FuUerton  aqd  Geo.  W. 
Coivig,  for  respondent. 

Pee  Curiam.  It  Is  manifest,  from  an 
examination  of  this  record,  that  very  much 
of  the  plalnttR's  case  is  covered  by  the 
former  decree  between  the  same  parties, 
and  therefore  cannot  be  considered  again 
lo  this  case.  But  there  Is  enough  which 
has  occurred  Bince  that  time  to  entitle  ber 
to  a  decree.  The  alienation  between  these 
parties  seems  to  be  permanent  and  ir- 
recooeilable.  The  feelings  of  both  are 
deeply  moved, one  against  theother.  The 
deffiidant  Is  engaged  In  the  saloon  bus!' 
nees  at  Bosebarg,  and  has  been  for  many 
years,  and  appears  to  have  entertained 
much  suspicion  concerning  the  fidelity  and 
chastity  ot  hiB  wife.  From  hlB  own  testi- 
mony In  the  caae,  the''grw;n-eyed  monster" 
speme  to  be  ever  before  hlra,  and  his  fre- 
quent insinnations  and  statements  con- 
cemiDg  his  wife's  chastity  show  conclu- 
Rlvely  the  state  of  his  mind  on  the  sub- 
ject. It  is  unnecessary  to  recapitulate 
tbem,  or  matte  a  permanent  record  of  them 
here.  So  far  as  this  record  discloses,  these 
charges  are  without  foundation.  The 
plaintiff  appears  to  have  been  Industrl- 
oDs,  and  to  have  manifested  at  all  times  a 
becoming  solicitude  for  the  welfare  of  her 
children.  We  do  not  find  any  error  In  this 
decree  appealed  from,  and  It  Is  affirmed. 

(»  Or.  tO)   

TnoMAS  &  Houston  Eleotrio  Co.  t. 
Simon 

(Supreme  Court  of  Oregon.   Nov.  17,  1890.) 

Coioios  Carriers — Street  Railways— EiooT  op 
Ehinbnt  Domain. 

1.  Common  carriers  are  classiflod  as  carriers 
of  goods  and  carriers  of  passengers,  because  their 
employment  is  qiutst  public,  and  the  pubic  have 
aa  interest  In  the  faithful  perf ormaace  of  their 
duties. 

2.  The  provisiODB  of  the  statate  for  the  con- 
demnation of  a  ri^ht  of  way  have  little  or  no  ref- 
erence to  coTpCH.'ations  operated  aa  street  railways 
propelled  by  eleotriclty  or  Horse  power  for  local 
coDvenient^  and  the  transportation  of  passen- 
gers, and  do  not  BUtbarlze  auch  to  condemn  pri- 
nts pn^earty  for  a  right  of  way. 

ISyUatma  by  the  Court,) 

Appeal  from  circuit  court,  Multnomah 
euauty;  E.  D.  Shattcck,  Judge. 

Doipb,  Bellinger,  Mullory  A  Simon,  for 
appellant.  StoH,  Boise  &  Stott,  for  re- 
spondent. 

Lord,  J.  Tbis  is  an  action  to  condemn 
a  right  of  way  for  a  Btreet  and  suburban 
>^lway  operated  for  the  carrying  of  pas- 
Bengere.  A  demurrer  was  filed  to  the  com- 


plaint,  which  was  sustained  by  the  court 
below,  and  the  plaintiff  refusing  to  pro- 
ceed, judgment  was  rendered  therein  from 
which  this  appeal  is  taken.  The  conten- 
tion of  the  plaintiff  is  that  our  statute  au- 
thorlBing  the  condemnation  of  land  for  a 
right  of  way  contemplates  the  exercise  of 
such  power  as  much  by  street  and 
aobnrban  railways  propelled  by  horse- 
power or  electricity  as  railruadB  where 
cars  are  propidled  by  ateam.  The  argu- 
ment Is  that  section  8:^39,  Hill's  Code, 
which  provides  that  a  corporation  organ- 
ized for  the  construction  of  "  any  railway  *• 
may  appropriate  land  for  a  right  of  way. 
by  the  use  of  the  phrase  "any  railway," 
ex  v/£emi/ii/, includes  street  andsuburban 
railway  corporations,  organized  to  trans- 
port passengers  only,  and  propelled  by 
horse- power  or  electricity,  as  wdl  as  raU~ 
roads  authorized  to  transport  passengers 
and  freight,  and  propelled  by  steam;  that 
the  terms  of  the  statute,  viewed  as  a 
whole,  indicates  and  imports  that  It  was 
intended  to  authorize  railway  corpora- 
tions tocondemn  lands  for  the  use  ol  tlieir 
road,  whether  they  were  organized  to 
carry  passengers  or  freight,  or  both,  or 
whether  they  were  propelled  by  steam,  or 
other  power.  To  strengthen  the  nonstruc- 
ti<in  that  it  Is  not  necessary  that  the  rail- 
way corporation,  however  propelled, 
should  be  formed  to  carry  passengers  and 
freight  to  entitle  it  to  exercise  the  power 
of  eminent  domain,  and  condemn  lands 
for  its  use,  the  language  of  section  8^  Is 
relied  upon  as  showing  that  this  distinc- 
tion is  not  observed  with  reference  to  navi- 
gation corporations  authorized  to  con- 
struct portage  railways,  wherein  It  reads: 
"For  the  purpose  of  transportlngfreightor 
passengers  across  any  portage  un  the  line 
of  such  navigation  In  like  manner  and 
with  like  effect  as  if  such  corporation  had 
been  formed  for  such  purpose. "  To  this 
it  is  answered  that  every  railway  corpora- 
tion for  the  construction  of  a  railroad  un- 
der the  statute  for  the  condemnation  of 
lands  is  a  common  carrier,  and  that  such 
a  statute,  being  in  derogation  of  common 
right.  Is  not  to  be  extended  by  implica- 
tion. Section  3254  of  the  statute,  anthuiv 
iilug  the  condemnation  of  land  for  a  tight 
of  way,  provides:  "Every  corporation 
formed  under  this  chapter  for  the  con- 
struction of  a  railway  as  to  such  road 
shall  be  deemed  common  carriers,  and 
shall  be  entitled  to  collect  and  receive  a 
just  compensation  for  transportation  ot 
persons  or  property  over  such  road."  The 
argument  Is  that  as  a  comiAon  carrier  of 
goods  tor  hire,  and  while  a  common  car- 
rier, it  may  carry  passengers  and  combine 
the  two  employments  of  carrying  goods 
and  passengers,  as  is  almost  universally 
done  by  rallroaids,  yet,  as  a  corpora^Alon 
tor  the  construction  ot  a  railway,  it  can- 
not be  deemed  a  common  carrier  unless  it 
Is  f ormefl  to  carry  goods  and  passengers ; 
that  the  legislature  in  delegating  the  right 
of  eminent  domain  intended  only  that 
such  railroads  should  be  entitled  to  exer- 
cise it  as  were  common  carriers  of  freight 
and  passengers.  Hence  a  corporation 
could  not  exercise  the  tight  ot  eminent  do- 
main in  the  construction  of  a  r^lway  or- 
ganized to  transport  paasengera  only,  and 
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□ot  freight.  Much  o!  this  argument  la 
based  on  the  technical  definition  of  a  com- 
mon carrier  as  one  who  undertakes  for 
hire  to  trauHport  the  goods  of  such  as 
choose  to  eiuDloy  him  from  place  to  place, 
so  thatbetore  a  corporation  can  be  deemed 
a  common  carrier  U  must  ot  necessity  In- 
clude in  Its  business  the  transportation  ot 

foods  or  freight  from  place  to  place, 
here  are  usually  In  a  railway  act  some 
sections  which  huve  the  effect  ot  putting 
the  railway  company  on  the  footing  ot 
common  carriers,  (3  Rob.  Pr.  624;)  but, 
whether  made  so  by  general  statute,  or 
by  their  charters,  railroad  companies  are 
held  to  be  common  carriers,  (2  Amer.  & 
Eng.  Enc.  Law,  781.)  And  It  is  said  when 
they  are  made  so  by  the  express  provision 
of  a  statute,  such  provision  will  be  merely 
declaratory  of  the  law  as  It  already  ex- 
isted. Hutch.  Carr.  S  67.  A  common  car- 
rier is  such  because  bis  duties  partake  of 
a  public  character.  "  To  bring  a  i>erson,  ** 
Bays  Judge  Story,  "within  the  descriptioa 
of  a  common  carrier,  he  must  exercise  it 
as  a  public  employment.  He  must  uuder- 
talce  to  carry  goods  for  persons  generally, 
and  must  hold  himself  out  as  ready  to 
engage  in  the  transportation  of  goods  for 
hire,  as  a  busfness,  and  not  as  a  casual  oc- 
cupation pro  bac  vice."  Story,  Bailm.  S 
^5.  To  constitute  one,  then,  a  common 
carrier  it  is  necessary  that  he  should  hold 
himself  out  as  such.  A  carrier  ot  passen- 
gers who  undertakes  to  carry  all  persons 
who  apply  to  hlra  for  transportation  Is 
engaged  In  a  public  employment,  and  is  a 
public  or  common  carrier  ot  passengers. 
"A  common  carrier  of  paasengera, "  says 
Jndge  Thompson,  "Is  one  who  under^ 
tahes.for  hire,  tocarry  alt  persons  indlRer^ 
ently  who  may  apply  for  passage.  Ball- 
road  companies,  the  owners  of  ships,  fer- 
ries, omnibuses,  street-cars,  and  stage- 
coaches are  usually  common  carriers  of 
passengers."  Thomp.  Carr.  26,  notel.  It 
Is  true  that  carriers  of  passengers  are  not 
common  carriers  as  to  the  persons  ot 
those  whom  they  carry.  But  common 
carriers  are  classified  as  curriers  of  goods 
and  as  carriers  of  passengers.  The  reason 
Is  their  employment  is  quasi  public,  and 
the  public  havw  un  interest  in  tlie  faitliful 
discharge  of  their  duties.  "Every  common 
carrier,^  said  MuLKEY,  J.,  "liiis  the  right 
to  determine  what  particular  line  ot  busi- 
ngs he  will  follow.  It  he  elects  to  curry 
freight  only,  he  will  be  under  no  obliga- 
tion to  carry  passengers,  and  vice  vema. 
So,  if  he  holds  himself  out  as  a  carrier  of 
a  particular  kind  of  freight,  or  of  fi-eight 
generally,  prepared  for  carriHge  in  a  par- 
ticular way,  he  will  only  be  bound  to 
carry  to  the  extent  and  in  the  manner 
proposed.  He  wilt,  nevertheless,  be  a  com- 
mon carrier."  Wiggins  Ferry  Co.  v.  East 
St.  Louis  W.  Ry.  Co.,  107  111.  451.  A  com- 
mon carrier,  then,  may  be  either  a  carrier 
of  passengers  or  freight,  or  both.  The  ar- 
gument, then,  that  the  plaintiff  is  not  the 
kind  of  corporation  authorized  to  exercise 
the  power  of  eminent  domain  because  it  is 
only  a  carrier  ot  passengera,  and  not  of 
freight,  would  not  deprive  the  plaintiff 
of  Its  character  as  a  common  carrier,  and, 
as  such,  to  be  deemed  within  the  statute. 
This  would  result  In  giving  to  the  statute 


a  construction  which  would  Include  both 
classes  of  carriers,  btit  not  necessarily 
that  such  carriers  should  combine  botb 
employments.  It  might  be  engaged  in 
carrying  passengers  or  freight,  or  both, 
and  still  be  deemed  a  common  carrier. 

Bat  it  Is  apprehended  that  the  safer  way 
to  determine  whether  the  word  "  railway* 
or  "common  carrier"  as  used  In  the  stat- 
ute is  to  be  confined  to  railroads  operated 
by  steam  or  railroads  operated  by  otiier 
power,  such  as  street  railways.  Is  to  looir 
at  tbecontext  and  intent,  and  In  that  way 
ascertain  whether  the  plaintiff  Is  such  cor- 
poration organized  tor  the  constraction 
of  a  railway  as  Is  contemplated  by  tUe 
statute  to  be  invested  with  the  power  to 
condemn  lauds  for  the  use  of  its  road. 
While  it  is  true  that  the  word  "railway  * 
may  include  railroads  operated  by  steam 
as  well  as  those  whose  cars  are  propelled 
by  some  other  power,  yet  it  is  common 
knowledge  that  such  corporations  as  be- 
long to  the  latter  class  are  usually  opet^ 
ated  OS  street  railways  for  local  conven- 
ience. The  plalntitt  is  an  electric  com- 
pany and  as  such  we  know  belongs  to 
the  class  of  corporations  operated  as 
street  railways  tor  the  benefit  ot  the  local 
public.  It  was  flu  understood  at  the  arso- 
ment,  and  the  action  Is  described  aa  one 
to  condemn  "a  right  ot  way  tor  a  street 
and  suburban  railway  tor  the  carryiuS  of 
passengers."  I  take  it,  then,  that  we  are 
to  consider  the  plaintiff  as  belonging  to 
this  class  in  determinlug  whether  it  is  such 
a  corporation  for  the  construction  of  a 
rafiway  us  is  intended  by  the  statute  to  be 
invested  with  the  power  to  exercise  the 
right  to  eminent  domain.  The  statute 
provides  (section  3239)  that  "a  corpora- 
tion organized  for  the  construction  of  any 
railway,"  etc.,  Hd.  ^  3240,)  "may  appro- 
priate so  much  of  said  land  as  may  be  nec- 
essary for  the  Hue  of  such  road,  notexceed- 
ing  sixty  feet  in  width,  besides  a  sufiicieat 
quantity  for  workshops,"  etc.,  "and  In 
case  ol  a  railway  a  sufficient  quantity  of 
such  land  in  addition  to  that  before  speci- 
fied in  this  section  for  necessary  side 
tracks,  depots,  water-stattons,  cuttings, 
embankm(ints,"  etc.,  "and  such  raUway 
company^hall  have  the  right  to  cut  down 
any  stuuding  timber  in  danger  of  falling 
upon  its  road,"  etc.,  "may  cross.  Inter- 
sect. Join,  and  unite  with  any  other  raJK 
way."  etc.,  "and  may  make  the  necesRary 
turnouts,  sidings,  and  switches,  and  other 
conveniences,"  etc..  (Id.  §  3^46,)  "and  all 
streams  and  other  waters  on  thelineof 
such  road  shall  be  safety  and  securely 
bridgedexcept,"etc.,and  (Id.  §3;i.^4,)  "every 
corporation  formed  under  tliis  act  for  the 
construction  of  a  railroad  as  to  such  road 
shall  be  deemed  a  common  carrier, "etc. 
Few,  if  any,  of  these  provisions  have  any 
rerei-once  to  the  cU\hh  of  c<»rpopations  to 
which  the  plaintiff  belongs,  uud  was 
scarcely  intended  to  applyto  them.  They 
contemplate  and  autiiorlze  a  railway  to 
be  constructed  where  none  was  built  be- 
fore, through  the  country,  requiring 
bridges,  cuttiugs,  fillings,  and  embank- 
ments, and  sometimes  tunnels,  through 
hills  and  mountains,  and,  also,  the  build- 
ing of  depots  and  stations  for  the  accom- 
modation of  freight  and  pauiongcrs,  ul  ea- 
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glae-honses,  repair-shops,  switches,  and 
turnouts  -to  enable  the  corporation  to 
properly  condact  its  business.  A  railroad 
corporation,  which  must  avail  itself  of  the 
benefit  ol  each  a  law  to  enable  it  to  do 
these  manifold  things  to  build  its  railway 
and  put  it  in  operation,  may  well  be  con- 
sidered, from  the  public  nature  of  its  em- 
ployment, and  the  interest  the  public  has 
in  the  proper  conduct  of  Its  business,  as  a 
"common  carrier,"  without  a  legislative 
declaration  that  It  shall  be  deemed  such.- 
But  it  Is  plain  that  the  provisions  of  such 
a  law  can  have  little  or  no  reference  to 
corporations  organized  and  operated  as 
street  railways,  propelled  by  electricity  or 
hoi-se-power,  and  Intended  to  accommo- 
date local  convenience  for  the  transporta- 
tion of  pasRODf^^rs.  They  contemplate  a 
track  laid  upon  an  established  street  or 
highway,  and  are  usually  restricted  to  the 
bounds  of  the  city.  Its  vicinity,  or  adjacent 
towns,  and  generally  derive  their  author- 
l^  to  lay  their  tracks  upon  such  streets 
or  blirhways  from  the  municipality  or 
county,  and  their  construction  Is  regarded 
by  many  adjudications  as  a  l^ltlmate  use 
of  Bucb  streets  and  highways,  and  an  ex- 
ercise of  the  right  of  public  travel.  This 
distinction  as  to  the  ases  and  purposes  of 
each  ol  sued  class  ot  corporations  Is  thus 
stated  In  Railway  Co.  v.  City  Ry.  Co.,  2 
Dor.  178,  by  Rubeutson,  J. :  *'A  railroad  Is 
for  the  use  of  the  universal  public  in  the 
transportation  ot  all  persons,  baggage, 
and  other  freight;  -a  street  railway  ie  dedi- 
cated to  the  more  limited  use  of  the  local 
pnbllc  for  the  more  transient  transporta- 
tion of  persons  only,  and  within  the  limits 
(rf  the  city.  In  the  technical  sense,  there- 
fore, a  street  railway  is  not  a  railroad." 
It  is  not  enough  that  a  railway  ie  for  a 
public  use  to  authorise  the  taking  of  pri- 
vate property,  but  the  taking  roust  be  for 
n  public  use  within  the  scope  of  its  under- 
taking, and  the  object  which  it  la  to  sub- 
Merre.  To  authorize  railroads  operated 
for  Buch  purposes  to  take  the  private 
property  of  the  citizen,  and  appropriate  It 
to  Its  use  without  his  consent,  the  stat- 
utory authority  for  It  muat  be  plainly 
eiven ;  otherwise,  the  right  does  not  exist. 
In  view  of  these  considerations,  we  do  not 
think  the  provisions  of  the  statute  for  the 
eAndemnatlon  of  a  right  of  way  apply  to 
the  plaintiff,  so  as  to  authorize  it  to  take 
private  property  without  the  consent  of 
the  owner  for  its  own  use  as  a  right  of 
way.  It  follows  that  the  Judgment  must 
be  affirmed. 

ON  REnEAItlNQ. 
(Dec  1,  1S90.) 

IjOHO.  J.  Further  consideration  of  our 
statute  for  the  condemnation  of  a  rightof 
way  by  a  railroad  strenKthens  the  convic- 
-Cion  that  It  does  not  extend  to  or  contem- 
plate the  baeiness  class  of  railways  to 
which  the  plalntltl  belongs.  Few,  if  any. 
of  its  provisions  have  any  reference  or  ap- 
plication to  it  as  such.  Nor  has  any  au- 
tbority  been  cited,  or  argumen  t  suggested, 
other  than  that  the  word  **  railroad  "  may 
Include  railways  operated  by  steam  or 
other  power,  to^ve  it  a  different  construc- 
Mon.  In  preference  toconstruing  thestat- 
ute  by  thU  method,  we  thought  the  safer 


way  to  ascertain  what  the  legislature  In- 
tended was,  OB  Shaw,  V.  J.,  said  in  Cleave- 
land  V.  Norton,  6  Cush.  380,  "to  take  the 
entire  provisions  of  the  act  and  ascertain. 
If  possible,  what  the  l^slatarelntended.* 
From  that  point  ot  Tiew,  we  thought  It 
contemplated  a  railroad  In  the  larger 
sense,  and  such  as  Is  considered  a  highway 
for  travel  and  traffic,  with  its  necessary 
adjuncts,  and  that  it  was  to  such  rail- 
roads that  the  provisions  had  reference, 
and  come  within  the  design  of  the  legisla- 
tive grant,  conferring  uu  such  the  right 
of  eminent  domain  lor  the  various  things 
specified  as  Indispensable  to  effect  the  pui^ 
poses  of  Its  organization,  and  essential  to 
carry  on  Its  business.  Nordo  we  find  that 
the  authorities  differ  with  us  in  this  re- 
gard. Referring  to  some  of  the  things 
which  must  be  regarded  as  among  the 
acknowledged  necesdtles  for  operating 
such  a  railroad,  Le  Allbn,  J.,  said  In  Re 
Railroad  Co.  v.  Kip,  46  N.  Y.  662:  "But 
passenger  depots,  convenient  and  proper 

f>laces  tor  storing  and  keeping  cars  and 
ocomotlves  when  not  in  use,  proper,  se- 
cure, and  convenient  places  having  refer- 
ence to  the  public  interests  to  be  subserved 
for  the  receipt  and  delivery  of  freight,  and 
for  tbesafe  and  secure  keeping  of  property 
between  the  time  ot  Its  receipt  and  dis- 
patch, or  after  Its  arrival  and  dischai^e, 
and  before  Its  removal  by  the  owner  or 
consignee,  are  among  the  acknowledged 
necessities  for  the  running  and  operating 
the  railroad,  to  the  proper  prosecution  of 
the  business  in  the  interests  of  the  pnbllc. 
This  may  be  regarded  as  Indispensable  to 
the  accomplishment  of  the  general  pur- 
poses of  the  corporation,  and  the  d?Hign 
of  the  legislative  grant. "  In  State  v.  Rail- 
road  Com're,  B(i  Conn.  312,  318, 15  Atl.  Rep. 
750,  Cakpenteb,  J.,Bnld :  "Depots  forpas- 
sengers  and  freight  are  essential  parts  of 
a  railroad,"  and  that  "a  railroad  Islncom- 
plete  without  them. "  In  speaking  of  the 
constitutional  power  ot  the  legislature  to 
authorize  the  taking  of  lands  for  the  con- 
struction and  operation  of  railroads,  un- 
der the  statutes  of  tliat  state,  Libbbt,  J., 
said :  "  It  rcHts  upon  the  proposition,  now 
well  established,  that  railroads  are  public 
highways,  the  great  thoroughfares  tor 

Subtle  travel  and  commerce."  SpoCford  v. 
allroad  Co.,  66  Me.  39.  In  a  note  In  20 
Amer.&  Eng.  R.  Cas.  p.  62,  referringto  Mr. 
Justice  Haki.an's  summing  up  ot  the  legal 
status  of  railroads  as  public  highways  for 
travel  and  traffic,  etc.,  the  writer  says: 
"  Wlience  It  may  be  concluded,  and  these 
conclusions  are  sustained  by  authority, 
tl)at(l)  railways  are  f/uds/  pnbllc  corpo- 
rations, created  tor  the  purpose  of  con- 
ducting the  business  of  common  carriers 
of  passengers  and  property  upon  their 
lines  of  railway,  and  for  no  otherpurpose; 
(2)  as  such  they  are  engaged  in  a  public 
service."  From  the  point  of  view  that 
railroads  are  highways  for  pnbllc  travel 
and  commerce.  It  Is  Indispensable  to  the 
accomplishment  of  the  purposes  of  theli 
organization  thnt  they  should  have  depots 
for  passengers  and  freight  and  all  the  ad- 
juncts necessary  and  essentia'  to  carry  on 
their  business.  By  looking  nt  the  entire 
provisions  of  our  statute,  we  find  all  these 
matters  provided  for.  and  within  the  de< 
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8lgn  of  tbe  legislative  grant,  whence  we 
couclude  that  onr  statute  contemplated 
a  railway  In  thlf)  larger  or  comprehensive 
BeuBe,  and  intended  to  confer  tbe  power 
of  eminent  domain  on  sucb  as  are  hiKb- 
ways  for  the  carriage  of  pasaeageni  and 
freiKht,  and  not  on  the  class  of  railways 
engaged  In  tbe  business  to  which  the 
plalntiEf  belongH.  Our  conclusion  then  Is 
that  the  motion  must  be  denied. 

(X9  Or.  500} 

Kino  et  al.  t.  Bbiohah  et  at. 
(Supreme  Court  of  Oregon.  Vow.  8,  1890.) 
BoDiRiABiBS— MomiMBSTs— EvmraoB  or  LOOA- 

TIOK. 

1.  Tbe  actual  location  of  lines  and  monuments 
on  the  ground  will  control  over  courses  and  dis- 
tances, and,  if  such  monuments  can  be  found,  the 
courses  and  distances  must  {five  way.  Approving: 
Ijewis  T.  Lewis,  4  Or.  178. 

2.  Where  it  is  clalnied  lines  and  mouuments 
do  not  a«ree  with  courses  and  distaaces,  the  evi- 
dence 01  their  actual  location  must  be  so  clear 
and  satisfactory  as  to  establish  that  fact  to  the 
entire  satisfaction  of  the  court  or  Jury,  and  to 

Elace  beyond  question  tbe  actual  location  of  tbe 
nes  or  moouments. 
(Syllabiu  by  the  CowrU) 

Appeal  from  circuit  court  Multnomah 
county;  £.  D.  Shattuck,  Judge. 

This  1b  a  suit  brought,  under  the  statute 
of  lSti7,  (Hiirs  Code,  J§  506-510.)  by  the  re- 
spondents against  J.  K.  Brigtaam,  A.  D. 
Tufts,Henry  Fleickensteln,  S.  Jullen  Mayer, 
David  Cole,  D.  Cavanaugh,  Peter  Esser, 
Mary  Sotlei'strand,  and  the  city  of  Port- 
land, to  settle  a  disputed  boundary  be- 
tween tbe  King  and  the  Lowusdale  dona- 
tion land  claim  In  Mnltnomab  county. 
Or.  The  complaint  is  in  the  usual  form, 
averring,  "tbat  the  said  boundary  lines 
between  tbe  lands  aforesaid  Is  as  follows, 
tu-wlt :  Uomuiencing  at  a  point  in  th.eeast 
boundary  line  of  the  Amos  N.  King  dona- 
tion land  claim,  which  point  Is  the  north- 
west corner  of  the  W.  W.  Chapman  dona- 
tion land  claim,  and  also  the  south-west 
comer  of  the  D.  H.  Lownsdale  donation 
land  claim,  (this  comer  Is  marked  by  a 
stone  monument;)  thencenortherly,aIoug 
the  east  boundary  line  of  the  Amos  N. 
King  donation  land  claim,  to  a  point 
which  is  ninety-three  (»3)  feet  easterly, 
measured  along  tlie  80utb  boundary  line 
of  B  street,  in  said  city,  from  a  point  where 
the  south  boundary  line  of  said  B  street 
Is  Intersected  by  the  west  boundary  line  of 
Fourteenth  street,  in  said  city,  as  extended 
by  the  common  council  of  said  city  of  Port- 
land, county  of  Multnomah,  and  state  of 
Oregon,  said  line  being  the  easterly  bound- 
ary line  of  the  suid  plaintiffs*  land,  and 
tbe  westerly  boundary  line  of  the  defend- 
ants' land."  The  separate  answers  of 
each  of  the  defendants,  except  the  city  of 
Portland,  ere  substantially  the  same,  and 
"deny  that  the  boundary  line  commences 
on  the  east  boundary  line  oftheAraos  N. 
King  D.  L.  C.  other  than  as  hereinafter 
set  forth,  or  that  said  point  Is  the  north- 
west corner  of  the  W.  W. Chapman  and  D. 
H.  Lownsdale  donation  land  claims,  or 
that  said  line  runs  thence  northerly,  along 
the  east  boundary  line  d  the  Amus  N. 
King  donation  claim,  to  a  point  which  Is 
03  ftet  easterly,  measured  along  tbe  south 


boundary  line  of  B  street,  from  a  point 
where  said  B  street  Is  Intersected  by  tho 
west  boundary  line  of  Fourteenth  street, 
as  alleged  by  plaintltf,  or  that  said  line  la 
the  easterly  boundary  line  of  plaintiffs* 
lands,  or  the  westerly  boundai*y  line  of  the 
lands  belonging  to  these  defendants. 
These  defendants,  further  answering,  al- 
lege Uiat  the  true  and  correct  east  butmd- 
ary  line  of  the  A.  N.  King  D.  L.  C.  as  ee- 
tablished  by  the  proper  ofllcers  of  the  Unit- 
ed States  to  said  King,  commences  at  a 
point  on  the  baseline  which  is  threechalna 
east  of  the  south-west  cornerof  the  south- 
west quarter  of  section  33,  T.  1  N.,  of  R.  1 
E.  of  Willamette  meridian,  and  ranning 
thence  nortli,  1!0  degree  15  min.  east,  20.60 
chains  to  a  point  near  and  intersecting  the 
south  line  of  B  sti^eet.  as  now  laid  out 
and  existing  In  said  city  of  Portland, 
county  of  Multnomah,  and  state  of  Ore- 
gon; and  tbat  tbe  south-west  corner  of 
the  D.  L.  C.  of  said  D.  H.  Lownsdale  and 
Nancy.  lAwusdale,  as  established  by  tbe 
officers  of  tbe  government  of  the  Unites 
States,  and  patented  to  them,  commencea 
at  a  point  on  said  line  last  described, 
north,  20  deg.  15  mln.  east,  and  6.16cbalnp 
distant  from  the  said  commencement  point 
of  said  King's  D.  L.  C;  theuce  running 
north,  20  degrees  15  mln.  east,  14.45  chains, 
intersecting  and  near  the  south  boundary 
of  said  B  street,  and  distant  In  a  westerly 
direction  from  the  west  line  of  Fourteentc 
street,  as  originally  laid  out,  77  feet,  more 
or  less,  to  the  sold  east  Hue  of  King's  D. 
L.  C,  and  the  west  boundary  line  of  said 
Lownsdale  D.  L.  C,  as  herein  set  forth. 
And  for  a  further  answer  these  defendants 
plead  adverse  possession  for  more  than 
ten  years. "  Tue  reply  denies  the  new 
matter  set  up  in  the  answer,  including  the 
adverse  possession  of  thedefendants.  The 
answer  of  the  city  of  Portland, after  deny- 
Ing  and  alleging  substantially  the  same 
facts  concerning  tbe  true  boundary  as  la 
the  answer  of  the  other  defendants,  al- 
leges that  there  is  a  public  street  through 
thelandsof  defendants  Brlghamand  Tufta. 
This  cause  was  referred  to  a  referee  to 
report  the  testimony  and  conclusions  of 
fact  and  law,  and,  on  the  coming  in  of  hie 
report,  the  court  below  mudified  the 
same  and  found  "  that  tbe  eastern  bonnd- 
ary  line  of  the  donation  land  claim  of 
Amos  N.  King,  and  the  western  boundary 
line  of  the  donation  land  claim  of  Daniel 
U.  and  Nancy  Lownsdale,  as  originally 
run,  is  a  line  commencing  at  the  stone 
monument  at  the  N.  W.  comer  of  the 
donution  land  claim  of  W.  W.  Chapman, 
which  is  also  the  S.  W.  cornerof  tlie  dona- 
tion land  claim  of  Daniel  H.  and  Nancy 
Lownsdale;  and  thence  running  norther- 
ly on  a  line  north,  degrees  east,  to 

a  point  In  the  south  line  of  tbe  John  H. 
Couch  donation  land  claim,  which  Is  ser- 
enty  (70)  feet  from  the  west  line  of  Fonx^ 
teenth  atreet,  in  the  city  of  Portland,  Or^ 
gon,  sometimes  called  *OId  Fourteenth 
Street.'"  The  court  also  found  that, 
"by  reason  of  adverse  possession  of  the 
plaintiff  Amos  N.  King,  as  found  by  ttie 
referee,  he  (said  Amos  N.  King)  Is  the 
owner  In  fee-simple  of  all  the  lands  dO' 
scribed  In  the  complaint  which  Ue  north  <rf 
the  south  line  of  Morrison  street,  If  es> 
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tended  westerly,  and  west  of  a  line  run- 
ning iiortb,  20  deg.  15  min.  east,  trom  the 
stune  manumeut  at  the  N.  W.  corner  of 
the  W.  W.  Chapman  claim,  to  the  south 
line  of  the  John  H.  Coach  donation  land 
claim,  where  there  Is  an  Iron  post  set  by 
C.  W.  Barrage."  A  decree  w&a  entered 
against  the  city  of  Portland  adjudf^ng 
that  Morrison  street  does  not  extend  fur- 
thftr  weet  than  the  west  line  of  Fourteenth 
street.  A  decree  was  then  entered  eetab- 
llsblng  the  line  between  plalntilTs  and  de- 
fendants Cole,  Cavanangh,  Sodemtrand, 
and  Esser  as  one  running  from  the  stone 
monument  at  the  south-westcorner  uf  the 
Lownedale  claim  to  a  point  in  the  south 
line  of  the  Couch  claim,  which  Is  70  feet 
west  of  the  west  line  of  Old  Fourteenth 
street,  ancl  between  plaintins  and  defend- 
ants Brigham  and  Tufts,  as  a  line  running 
from  the  stone  monument  at  the  north- 
west comer  of  the  Chapman  claim  north, 
80  deg.  15  mln.  east,  to  the  iron  post  set 
by  C.  W .  Barrage  in  the  south  line  of  the 
Couch  claim.  From  this  decree  the  de- 
fendants Brigham  and  Tufts  and  Cole  ap- 
peal. The  facts  sufhciently  appear  In  the 
opinion. 

R.  &  E.  B.  Williams  and  Mr.  Carey,  for 
appellants.  Killen,  StHir  Jt  Thomas  add 
Morelaad  &  MasterB,  for  respondents. 

Bean,  J.,  (after  stating  the  fkcta  aa 
above.')  The  matter  sought  to  be  estal)- 
listaed  in  this  suit  Is  the  true  location  of 
the  boundary  line  between  the  donation 
land  claims  of  A.  N.  King  and  Daniel  H. 
Lownsdale  In  Multnomah  county,  Or. 
In  March,  1852,  King,  Lownsdale,  and 
W.  W.  Chapman  filed  upon  adjoining 
donation  claims,  on  what  was  then  nn- 
Burveyed  public  lands.  The  Initial  point  of 
the  King  and  Chapman  claims,  as  stated 
In  the  notifications  of  the  respective  par- 
ties, Is  the  same,  being  8  chains  cEtst  of  the 
S.  E.  comer  of  the  S.  W.  ]i  of  section  S3, 
township  1  N.,  range  1  E.  According  to 
the  calls  of  the  notification,  certificates, 
field-notes,  and  patent  of  the  King  claim 
this  boundary  line  runs  from  the  Initial 
point  north  20  deg.  15  mln.  east,  20.60 
chfUns;  ibis  line  being  the  one  in  dispute 
fai  this  case.  The  Chapman  claim,  from 
the  initial  poln  t,  according  to  the  notifi- 
cation, runs  north, 20  deg.  15  mln.  eaBt,6.1.'> 
chains.  But  the  initial  point,  as  men- 
tioned in  the  field-notes  of  the  surrey  and 
in  the  certificate  of  the  Chapman  claim, 
is  .(H  chains  further  east  than  as  stated 
in  the  notification,  and  the  course  as  giv- 
en in  the  field-notes  and  certificate  is 
north,  20  df^.  45  mln.  east,  in  place  of 
north,  20  deg.  15  min.  east,  as  given  in  the 
•notification.  The  Lownsdale  claim  is 
what  Is  known  as  a  legal  snbdlTlston 
claim.  The  original  plat  map  of  the  sur- 
vey of  the  claims  of  King,  Chapman,  and 
Lownsdale,  as  approved  by  the  surveyor 
general,  shows  the  eastern  boundary  line 
of  the  King  claim,  and  westem  boundary 
Une  of  tne  Chapman  and  Lownsdale 
claims,  to  be  a  common  line,  and  the 
south-east  comer  of  the  King  claim  to  be 
the  south-west  comer  of  the  Chapman 
claim,  ami  the  north-west  corner  of  the 
■CSiapman  claim  to  be  the  south-west  cor- 
ner of  the  Lownsdale  claim.  But  the 


field-notes  of  the  survey  of  these  claims, 
as  made  by  the  United  States  deputy  sur- 
veyor, does  not  mention  or  refer  to  any 
point  or  monument  as  common  to  the  re* 
spectlve  claims,  or  as  common  to  any  two 
of  them.  There  are  stone  monuments  at 
the  south-east  corner  of  the  King  claim, - 
and  the  north-west  comer  of  the  Chap- 
man claim,  which  are  conceded,  in  this 
case,  to  have  been  located  at  the  place 
designated  by  the  government  surveyor 
as  the  original  comer  of  these  claims. 
Tbere  Is  no  dispute  in  thlscaseastotbecor- 
rectlocatlon  of  the  original  initial  point  of 
the  King  claim  on  the  base  Une.  It  is  also 
conceded  by  plaintiffs  that  a  line  projected 
from  the  initial  point  of  the  King  claim, 
and  running  thence  north,  20  deg.  15  min. 
east,  20.60  chains,  the  course  and  distance 
according  to  the  calls  In  the  notification, 
certificate,  field-notes,  and  patent  of  the 
claim,  will  Intersect  the  southem  bound- 
ary line  of  the  Couch  claim  about  76 
feet  westerly  from  the  western  bound- 
ary line  of  Fourteenth  street,  sometimes 
called  "Old  Fourteenth  Street."  This  is 
the  line  defendants  claim  to  be  the  true 
boundary  line  between  the  King  and 
Lownsdale  claims,  and,  therefore,  it  will 
be  observed  that  plaintiffs  admit,  at  the 
outset  ot  this  case,  That  the  Une  defend- 
ants are  contending  for  Is  the  correct  Une, 
as  caUed  for  by  the  course  and  distance 
given  in  the  notification,  certificate,  fleld- 
notes,  and  patent  of  the  King  claim ; 
but  they  seek  to  avoid  the  force  of  this, 
fact  by  claiming:  (1)  That,  since  the' 
King,  Chapman,  and  Lownsdale  claims 
are,  or  were  intended  to  be,  adjoining 
claims,  to  have  a  common  division  line, 
the  true  boundary  line  between  thorn 
should  be  extended  from  the  south-east 
corner  of  the  King  claim  through  the 
north-west  corner  of  the  Chapman  claim, 
to  the  intersection  with  the  Couch  claim 
at  the  point  on  B  street  where  there  is  an 
iron  rod,  set  by  0.  W.  Barrage;  (2)  that 
the  location  of  the  original  north-east  cor- 
net of  the  King  claim,  by  the  deputy  Unit- 
ed States  surveyor,  has  been  estabUshed 
by  the  evidence,  and  should  control  over 
coarses  and  distances,  this  comer  being, 
as  plaintiffs  claim,  at  the  point  in  B  street 
where  the  iron  rod  is  located;  and  (3) 
that  a  line  extended  east  from  the  located 
comer  of  the  King  claim,  and, In  this  case, 
known  as  the  comer  under  Judge  Steam's 
house,  according  to  the  course  and  dis- 
tance given  in  the  field-notes  of  the  King 
claim,  will  establish  the  south-east  corner 
of  the  claim  at  the  point  In  B  sti-eet  where 
the  iron  rod,  before  nrferred  to.  Is  located. 
These  claims  we  will  notice  in  the  order 
claimed. 

1.  The  south-east  comer  of  the  King 
claim  is  the  last  corner  established  by  the 
government  surveyor  In  rnnnlng  the  ex- 
terior Unes  ot  the  claim.  The  field-notes 
show  the  claim  was  surveyed  by^  com- 
mencing at  the  initial  point,  In  the  base 
line,  and  running  thence  north,  20  d^.  15 
min.  east,  20.00  chains,  and  so  on  around 
the  claim  to  the  south-east  comer,  and 
th2nce  a  certain  course  and  distance  to  the 
place  of  beginning.  There  is  no  reason 
shown  in  this  case  why  this  comer  is  any 
more  nearly  correct  than  any  other  known 
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corner  of  tlie  claim,  and  certainly  no  saffl- 
clent  reason  waa  suggested  by  counsel 
why  It  should  prevail  over  the  known  ini- 
tial point  of  the  sorvey,  and  we  have  been 
unable  to  find  any.  The  claim  that  the 
.north-west  comer  of  the  Chapman  dona- 
tion should  govern  In  the  location  of  the 
line  ill  dispute  may  be  disposed  of  by  say- 
ing that  sucheomer  is  nowhere  mentioned 
or  referred  to  In  the  courses  or  distances 
given  in  tbefleld-notes,  notifications,  certifi- 
cate, or  patent  wf  the  King  claim,  nor  men- 
tioned asoue  of  the  calls  in  the  description 
of  such  claim;  and,  besides,  the  field-notes 
of  the  Chapman  claim  show  that  the  initial 
point  ol  the  claim  la  fnor  links  east  of  the 
initial  point  of  the  King  claim,  and  the 
courae  Is  20  min.  east  of  the  comer  of  the 
King  survey,  so  that,  according  to  the 
field-notes  of  the  two  claims,  the  north- 
west comer  of  the  Chapman  donation 
must  necessarily  be  east  of  the  line  of  the 
King  claim  in  dispute  in  this  case,  and 
any  line  extended  from  or  through  this 
comer  cannot  be  the  true  east  boundary 
line  of  the  King  claim. 

The  law  Is  well  settled  in  this  state  that 
the  actual  location  of  the  lines  and  monu- 
ments on  the  ground  will  control  over 
courses  .and  distances,  and.  If  such  monu- 
ments can  be  ascertained,  the  coui-ses  and 
distances  mast  give  way.  Raymond  v. 
Coffey.  &  Or.  132;  Goodman  v.  Myrick,  Id. 
65;  Lewis  v.  Lewla,  4  Or.  178.  The  ini- 
tial point  of  the  King  claim  being  un- 
disputed, if  the  monument  at  the  north- 
east comer  of  the  claim,  as  actually  located, 
can  be  ascertained,  the  boundary  line  in 
dispute  will  be  a  straight  line  from  the 
initial  point  to  such  comer.  Mr.  King, 
one  of  the  plalntiffa,  Is  the  only  witness 
who  undertakes  to  testify,  of  hia  own 
knowledge,  coucemlng  the  actual  location 
of  this  comer.  He  says  that  he  saw  Le- 
land,  the  deputy  United  States  surveyor, 
who  surveyed  his  claim,  set  a  post  at  the 
north-east  corner  thereof  in  1859  or  1860, 
but  that  he  cannot  tell  what  became  of 
the  poet,  or  how  long  It  remained,  but 
thinksat  leaattwoyears;  that  afterwards 
he  fenced  in  a  small  field,  the  east  line  of 
which  was  on  the  line  as  surveyed  by  Le- 
land,hut  hewould  not  be  puHitive whether 
he  built  the  fence  white  the  stake  was 
there,  or  not,  but  the  wituesa  tree  was 
there.  Too  long  ago;  cannot  tell  when 
he  fenced  It,  but  the  fence  stood  over  20 
years,  and  until  Mew  Fourteenth  street 
bridge  was  built.  The  fence  was  30  or  40 
feet  from  the  post,  and  a  little  east  of  It; 
and  the  north  end  of  the  fence  was  30  or  40 
feet  from  t^ie  east  end  of  the  bridge. 
Thinks  the  fence  did  not  ran  quite  up  to 
the  post.  There  was  a  pretty  steep  hank 
there.— a  kind  of  cove.  It  might  be  10  or 
15  feet  from  the  post  to  the  end  of  the 
fence.  The  fence  ran  southerly  something 
over  two  blocks,  a  block  and  a  half.  **I 
would  not  be  positive  In  this.''  Mr.  E.  J. 
Jeffreys  testifies  that  Kingpointed  out  the 
stake  to  him  some  21  or22  years  ago.  "My 
memory  is  that  It  was  a  wooden  stake; 
nothing  peculiar  about  It  that  I  can  re- 
member. B  street  has  since  been  filled. 
This  street  has  been  filled  over  sixteen 
years  I  think.  Saw  old  fence  supposed  to 
be  on  the  line.  This  fence  was  built  in 


If^  or  1869,  and  remained  until  New  Utta 

street  bridge  waa  built,  In  1883.  The  stake 
pointed  out  to  me  by  King  was  nearly 
thirty  feet  east  of  New  14th  street  bridge. 
The  fence  ran  nearly  parallel  with  the 
fence  then  and  now  standing  west  of  the 
property  claimed  by  Cavanaugb,  Soder- 
strand,  and  Brigham  and  Tulcs.  Don't 
understand  the  post  I  mentioned  asa  post 
to  designate  a  corner  of  the  King  claim, 
with  reference  to  the  cumpromfse  line  with 
Conch.  All  1  know  about  it  being  the  N. 
E.  corner  In  B  street  is  what  Mr.  King 
told  me.**  J.  E.  Oliver,  another  witnesa 
for  plaintiffs,  says  that,  "prior  to  the 
building  of  the  New  14tli  streiit  bridge, 
there  waa  an  old  fence  that  ran  along  to 
the  best  of  my  recollection.  It  started  oH 
the  hill  at  this  side  of  the  gulch,  about  the 
end  of  the  bridge  In  the  south  side,  run 
north,  and  would  intersect  B  street  about 
thirty  feeteastof  Fourteenth-Street  bridge. 
This  is  aa  near  as  I  can  come  to  It,  to  the 
best  of  my  recollection;  everything  has 
changed  bo.  Id  aome  reabecta  thinga  have 
changed  so  In  that  n^nborbood  during 
the  last  fifteen  years  that  my  memory  is 
very  Indistinct  in  regard  to  location,.  In 
others,  it  Is  not.  Don't  know  where  the 
King  east  line  is,  other  than  what  Mr. 
King  told  me."  This  is  substantially  all 
the  testimony  of  plaintiffs  as  to  the  act- 
ual location  of  the  north-eaat  corner  of 
the  King  claim.  On  the  part  of  defend- 
ants, W.  S.  Chapman  testifies  that  while 
he  was  city  surveyor  from  July,  1872.  to 
July,  1874,  he  ran  the  east  line  of  the  King 
claim,  commencing  at  the  initial  point, 
and  running  on  the  course  and  for  the  dis- 
tance called  for  In  the  original  field-notes 
of  the  survey,  and  tbat  the  Hue  so  run 
would  bring  tlie  comer  about  15  or  2tf  feet 
north  of  the  south  line  of  B  street,  and  be- 
tween 70and  80  feet  west  of  the  west  line  of 
Old  Fourteenth  street,  and  bethinks  about 
15  or  20  feet  west  of  the  east  line  of  New 
Fourteenth  street.  Being  asked  If  he  dis- 
covered any  post  or  witness  tree  in  what 
is  nowNew  Fourteenth  street.in  thenortb 
line  of  the  King  claim,  and  south  line  of 
the  Couch  claim,  he  aaya:  *' I  started  from 
King's  Initial  point,  and  ran  the  conrae 
and  distance,  which  brought  me  to  what 
ought  to  be  his  north-east  corner.  I  then 
looked  about  for  the  witness  tree  called 
for  in  the  notes.  This  I  found,  It  havlne 
been  blown  over.falllng  northward,  about 
one-balf  of  the  large  roots  on  the  main 
side  of  the  tree  being  In  the  ground,  and 
still  connected  with  the  trunk  of  the  tree, 
about  thirty  feet  of  which  was  still  Intact, 
the  balance  of  the  tree  having  been  cut  op 
and  hauled  away.  On  this  tree,  on  the, 
under  side  thereof,  and  a  quartered  the 
way  from  the  under  side,  from  the  middle 
of  the  under  aide  to  the  middle  of  the  west 
aide  of  the  tree,  I  discovered  the  letters 
•C51.'  I  should  now  think  that  that  tree 
was  fully  86  Inches  in  diameter  at  the  time 
I  speak  of.  I  made  allowance  by  careful 
measurements,  so  as  to  get  the  posltiun 
of  the  bearing  tree  when  it  was  atandlnK 
erect.  Then  I  laid  off  the  conrae  and 
measured  the  distance  stated  In  the  field- 
notes,  and  at  such  distance  set  a  post  for 
the  true  north-east  corner  ol  the  A.  N. 
King  D.  L,  claim.  I  tbea  ran  the  west  line 
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ot  Old  14tb  street,  and  took  the  distance 
from  the  west  line  of  Old  14th  street  to 
thia  corner  as  set  by  me,  which  distance  I 
ft>uiid  to  be  70  leet."  This  corner  claimed 
to  have  been  found  by  Chapman  corre- 
sponds with  the  description  of  this  line  as 
found  in  tlie  field-notes  of  the  Kini;  sar- 
vey.  It  appears  from  the  testlmooy  that, 
soon  after  the  Chapman  survey,  the  old 
fence  referred  to  by  King,  Jeffreys,  and 
Oliver  was  torn  down,  and  has  never  been 
replaced,  and  that  parties  owning  prop- 
erty south  of  where  the  old  fence  stood 
moved  their  fences  onto  the  line  as  sur- 
veyed by  Chapman,  and  bavp  maintained 
them  there  ever  sloce,  and,  as  far  as  the 
evidence  in  this  case  shows,  without  ob- 
jection from  King;  and,  further,  the  testi- 
mony of  Tufts  and  Mayer,  who  were  de- 
sirous of  purchasins  property  along  what 
is  now  the  disputed  line,  tends  to  show 
that  Mr.  King  did  not  claim  that  his  line 
extended  east  of  the  line  as  run  by  Chap* 
man ;  and,  white  the  role  of  la  w  is,  as  here- 
tofore stated,  that  actual  location  of  the 
lines  and  monuments  on  the  ground  will 
control  over  courses  and  diHtancea,  we 
think  that,  where  it  is  claimed  that  such 
lines  and  monuments  do  not  agree  with 
the  cnuntes  and  distances,  the  evidence  ot 
their  actual  location  shoold  be  so  clear 
and  satisfactory  as  to  establish  the  fact  to 
the  entire  satisfaction  of  the  court,  and  to 
place  beyond  question  the  actaat  location 
of  ttfe  line  or  monument.  In  this  case, 
altera  careful  examination  of  theevldence, 
we  are  not  satisfied  that  the  actual  loca- 
tion of  the  comer,  as  cinimed  by  King, 
has  been  proven  by  that  clear  and  satis- 
factory testimony  the  imperative  requlre- 
Dients  of  the  law  demand.  The  stake  only 
stood  for  about  two  years;  no  effort  was 
made  to  preserve  it;  and  the  fence  by 
■which  It  \n  sought  to  establish  the  loca- 
tion of  the  corner  was  not  bnilt  until  18C8 
or  1S69,  some  six  or  seven  years  after  It  Is 
admitted  the  stake  disappeared.  Mr. 
Kloff  blmself  could  not  have  been  very 
positive  about  the  matter,  else  he  would 
not  have  permitted  the  fence  to  be  torn 
down  after  the  Chapman  survey,  and  es- 
pecially he  would  not  have  permitted  par* 
ties  owning  property  along  this  line  to 
havelnclosed  and  occopledup  to  theChap- 
man  line  from  1S74  to  the  commencement 
of  this  suit,  without  objection  on  his  part, 
BO  that,  if  there  was  no  other  evidence  as 
to  the  location  of  the  comer,  but  that 
offered  by  plaintiffs,  we  would  be  com- 
pelled tohoUi  It  unsatisfactory;  but,  when 
taken  In  connection  with  Chapmaa's  tes- 
timony, we  ftre  irresistibly  led  to  the  con- 
cluston  that  Mr.  King  must  be  mistaken 
as  to  the  location  of  the  stake  set  by  Le* 
land.  It  Is  true  Mr.  King  attempts  to  ac- 
count for  the  witness  tree  found  by  Chap- 
man by  saying  that  it  must  have  been  a 
witness  tree  tor  the  stake  set  by  the  sur- 
veyor who  surveyed  his  claim  in  1850,  and 
that  afterwards  Chapman.  Xjonnsdale,  and 
himself,  by  mutual  agreement,  changed 
the  line  In  question  by  making  the  corner 
farther  east.  If  such  agreement  was  ever 
made.  It  must  have  been  before  King  filed 
on  hla  claim,  for  there  Is  no  evidence  In 
tbid  case  of  any  changes  In  his  original 
flllog.  and  the  field-notes  of  the  survey 


made  by  Leland,  some  seven  or  eight 
years  afterwards,  corresponds  with  the 
courses  and  dlRtances  given  in  the  orlf^lnul 
notification.  The  court  below  found  the 
true  north-east  comer  of  King's  claim  to 
be  accordingto  tbeChapmau  Iine,but  held 
the  true  east  boundary  line  ot  the  claim  to 
t>e  a  line  from  the  north-west  comer  of  the 
Chapman  claim  to  this  comer.  By  com- 
mencing at  the  north-west  comer  of  the 
Chapman-  claim  to  extend  the  line,  for 
the  reasons  already  stated,  we  tfaiok  the 
learned  Judge  was  In  error. 

3.  What  has  already  been  said  about  tbe 
uncertainty  of  the  south-east  comer  of  the 
King  claim  as  u  proper  monument  from 
which  to  extend  tbe  east  line  of  the  claim 
applies  to  tbe  comer  at  the  south-west 
corner  of  the  Couch  claim,  with  this  addi- 
tional suggestion :  That  the  evidence 
shows  that  this  cornerwas  established  by 
a  surveyorwho  surveyed  the  Couch  claim, 
and  as  a  comer  of  that  claim,  and  not  of 
the  King  claim.  The  court  below,  while 
finding  the  north-east  comer  of  the  King 
claim  to  be  as  claimed  by  defendants, 
nevertheless  held  that  the  plaintifis  had 
acquired  title  by  adverse  posseRslon  up  to 
the  line  as  claimed  by  them,  as  against 
appellants  Brlgham  and  Tutts.  In  this 
we  think  there  was  error.  The  evidence 
shows  that  Mr.  King  held  this  possession, 
if  at  all,  under  mistake  or  ignorance  as  to 
hla  true  line,  and  with  no  Intention  to 
claim  beyond  the  tme  line  when  discov- 
ered. Such  a  possession  Is  not  adverse, 
and  cannot  ripen  into  a  title  as  againsl 
the  real  owner.  Caufleld  v.  Clark,  17  Or 
478,  31  Pae.  Rep.  448.  It  follows  therefore 
as  to  these  appellants,  the  decree  below 
must  be  reversed,  and  between  them  and 
plaintiffs  tbe  boundary  line  established 
was  a  llnerun  asfoUows:  Commencing  at 
the  point  on  the  base  line  S  chains  east  of 
theS.  E.  comer  ot  tbe  S.  W.  Wot  section 
83,  township  1  N.,  range  1  B.,  m  Multno- 
mah county.  Or.,  mnning  thence  north,  SO 
deg.  15  min.,  east.  20.60  chains  to  a  point 
near  and  Intersecting  the  south  line  ot  B 
street.  In  the  city  of  Portland  ;  and  that 
this  suit  be  remanded  to  the  court  below, 
with  directions  to  appoint  commissioners, 
as  by  law  provided,  to  locate  and  mark 
out  tbe  line  as  by  this  court  determined. 

  (87  Cal.  84) 

Saubr  t.  Mbter.   (No.  13,699.) 

(Supreme  Court  of  California.    Dec.  12,  1890.) 
FoRVBiTUES  or  Lbasb— Rb-Emtrt— KiOHTS  or 

SUBTENXNT. 

A  lease  provided  that  tbe  rent  should  be 
payable  on  the  1st  of  eaoh  month  in  advance.  It 
also  ^ve  the  lessee  the  riebt  to  sublet,  and  pro- 
vided "that,  if  any  rent  shall  be  due  and  unpaid 
for  •  •  •  ten  days  after  the  same  sbonld  have 
been  paid  under  ibe  conditions  hereof,  «  ■  • 
then  it  shail  be  lawful  foe  the  said  party  of  the 
first  part  to  re-enter, "  etc.  The  rent  for  throe 
months  being  dt^e  and  UDudd,  tbe  lessor  agreed 
that  It  should  stand  until  tbe  1st  of  the  next 
month.  Held,  Id  ejectment  by  tbe  lessor  against 
a  sublessee  of  half  tbe  property,  that,  forfeiture 
having  been  waived  for  those  months,  the  action 
could  not  be  maintained  until  demand  for  the 
rent  bad  been  made  on  or  after  the  10th  of  tbe 
next  month. 

Commissioners' decislc«i.  Department  2. 
Appeal  from  superior  ^uurt,  San  Lois 
Obispo  county;  V.  A.  Obboo,  Judge. 
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J.  M.  Wllcoxon  and  Orares,  Turner  A 
Gmves,  for  appellant. 

Bklcbbr,  C.  C.  ThlB  le  an  action  of 
ejectment.  The  cotirt  below  gave  Judg- 
ment for  the  defendant,  and  the  plaintiff 
appeals  on  the  Judgment  roll.  The  facte  of. 
the  case,  as  found  by  the  conrt,  are.  In 
Bubstance.aBfoUowB:  In  NoTember,  3888, 
the  plaintiff  leased  the  demanded  premises 
for  the  term  of  ten  years  and  one  month 
from  thelst  day  of  December  following, 
the  rental  during  the  last  five  years  of  the 
term  to  be  "forty  dollars  pfer  month,  pay- 
able In  gold  coin  on  the  first  of  each  and 
every  month  In  advance."  The  lease  pro- 
vided that  at  the  expiration,  or  sooner 
determination  thereof,  the  lessees  should 
have  the  right  to  remove  from  the  prem- 
ises all  Improvements  placed  thereon  *)y 
them,  and  to  sublet  the  premises  or  any 
part  thereof,  and  "that  if  any  rent  shall 
be  due  and  unpaid  for  the  period  of  ten 
days  after  thp  same  should  have  been  paid 
under  the  conditions  hereof,  or  If  default 
Btaall  be  made  In  any  of  the  covenants 
herein  contained,  then  it  shall  be  lawful 
for  thesald  party  of  the  first  part  to  re-en- 
ter the  said  premises  and  rcmore  all  per- 
sons therefrom,  io  the  manner  prescribed 
by  law."  During  the  year  1889,  the  de- 
fendant was  in  possession,  as  sublessee,  of 
one-halt  of  the  leased  premises.  On  the 
1st  day  of  October  of  that  year  the  whole 
rent,  f  120,  for  the  months  of  August,  Sep- 
tember, and  October  was  then  due  and  un- 
paid, and  on  that  day  the  plaintiff  agreed 
orally  with  the  defendant's  lessor,  who 
was  one  of  the  original  lessees,  that  the 
same  should  stand  unpaid  until  the  1st 
day  of  November  following.  On  the  Ist 
day  of  November  the  plaintlR  demanded 
ot  the  defendant  the  payment  of  all  rents 
then  due,  and  the  defendant  denied  that 
he  owed  plaintiff,  and  refused  to  pay  any- 
thing. On  the  4th  aay  of  the  last-named 
month  this  action  was  commenced,  and 
on  that  day,  before  defendant  knew  of  its 
commencement,  be  offered  to  pay  the 
amount  dne  plaintiff  for  rent  under  the 
lease,  and  asked  the  amount  due,  and 
told  her  he  was  ready  to  give  her  a  cht  clr 
for  the  same  on  a  local  bank,  in  which  he 
had  money  sufficient  to  pay  the  sum  due. 
Tlie  plaintltl  refused  to  tell  defendant  the 
amount  due,  but  made  no  objection  to 
the  olfer  of  payment  by  check.  On  the 
26th  day  of  November,  and  before  defend- 
ant filed  bis  answer  herein,  he  offered,  in 
writing,  to  pay  to  the  plaintiff  the  sum  of 
fl60,  In  gold  coin,  the  same  being  the 
amount  due  for  rent  under  the  lease  up  to 
and  including  that  month,  and  the  plain- 
tiff refused  tu  accept  the  same,  but  speci- 
fied no  objection  thereto.  The  case  was 
tried  In  December,  and  on  the  trial  there- 
of, and  before  its  snbmission,  the  defend- 
ant brought  into  court,  and  delivered  to 
thp  clerk  of  the  court,  for  the  use  of  the 
plalntitf,  the  sum  of  f 220,  the  said  amount 
being  more  than  enough  to  pay  all  the 
reut  then  due  and  the  costs  ot  the  suit. 
The  value  of  the  Improvements  placed  on 
the  premises  by  the  lessees  is  ^,000.  Up- 
on these  facts*  wetlilnk  the  defendant  was 
entitled  to  have  Judgment  entered  in  bis 
faTor. 


To  maintain  an  action  of  ejectment,  the 
plaintiff  must  show  that  he  was  entitled 
to  the  possession  of  the  demanded  prem- 
ises at  the  time  he  commenced  his  action. 
Hestres  v.  Brennan,  37  Cal.  3S5;  Bank  v. 
Hynes,  50  Cal.  195.  The  appellant  here 
claims  that  she  had  a  rl^ht  to  recover,  be- 
cause there  hud  been  a  forfeiture  of  the 
lease  for  non-payment  of  rait.  Forfcitt- 
nres  are  not  favored,  and  our  Civil  Code 
contains  this  provision:  "A  cpnditlon  in- 
volving a  forfeiture  mu«t  be  strictly  inter- 
preted against  the  partyfor  whose  benefit 
it  Is  created."  Section  1442.  To  give  a 
landlord  a  right  of  re-entry  for  non-pay- 
ment of  rent,  a  demand  of  the  rent,  upon 
or  after  the  last  day  which  the  lessee  has 
to  pay,  is  essential  to  complete  the  forfeit- 
ure and  enable  him  to  maintain  an  action. 
Tayl.  Landl.  &  Ten.  (8th  Ed.)  $  297; 
Wood,  Landl.  &  Ten.  (2d  Ed.)  §  514.  It 
does  not  appear  here  that  any  demand 
for  the  payment  of  the  rent  due  In  August 
and  September  was  made  during  those 
months,  and  the  agreement  of  October  1st 
that  the  rents  for  August,  September,  and 
October  should  stand  unpaid  until  Novem- 
ber iBt,  was  a  clear  waiver  of  any  forfeit- 
ure, if  demand  had  been  made.  The  plain- 
tiff demanded  on  November  let  that  the 
defendant  pay  all  the  rents  then  due,  and, 
conceding  that  this  demand  was  sufficient, 
and  that  the  rents  should  then  have  been 
paid  by  defendant,  notwithstanding  he 
was  only  a  subtenant  of  half  the  leased 
property,  still  no  forfeiture  then  occurred, 
or  conld  occur,  until  the  expiration  of  10 
days  thereafter,  for  the  reason  that  the 
lease  only  provided  that  the  lessor  should 
have  the  right  of  re-entry  in  case  "any 
rent  shall  be  due  and  unpaid  for  the  period 
of  10  days  after  the  same  should  have  been 
paid."  As  the  action  was  commenced 
four  days  after  the  demand,  it  was  evi- 
dently prematurely  brought.  Other 
grounds  are  urged  tor  the  affirmance  of 
the  judgment,  but  they  need  not  be  consid- 
ered. We  advise  that  the  Judgment  be 
affirmed. 

We  concur:  Foote,  C;  Hatne,  C. 

Feb  CnuiAU.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is 
affirmed. 


(87  Gal.  88) 

Drton  t.  Woolset.   (No.  18,699.) 
(i9u|»rein«  Court  of  California.   Deo.  12,  1890.) 

Vbkdb— Actions  to  Fohbclosk  Vbndoh'b  Lisnb. 

The  complaint  averred  plaintiff's  right  to 
enforce  and  foreclose  a  vendor's  lien  od  lands  in 
another  county.  After  the  complaint  was  filed, 
the  prayer  was  amended  so  as  to  expressly  ask 
for  foreclosure  of  the  lien,  field,  that  under  the 
provisions  of  Const  Cal.  art  6,  $  5,  that  "all 
actions  for  *  *  *  the  enforcement  of  liens 
apon  real  estate  shall  be  commenced  in  the  coqq- 
br  In  whioh  the  real  estate,  or  any  part  thereof, ' 
*  *  *  U  situated,  ■*  the  ooort  had  no  Jnrisdlo- 
tton  over  the  case,  and  no  autliority  to  enter  judg- 
ment of  foreclosure. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  J.  B.  Camfbeu., 
Judge. 

Jud  C.  Bnude^  8.  R.  Hart,  and  Taylor  A 
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HaBt  for  appellant, 
for  respondent. 


Grubam  AModbob, 


McFarland,  J.  Jadgment  was  given 
lor  plaintiff.  Defendant  appeals  from  the 
Jadgment;  also  from  an  order  refuuinK  a 
ehanae  of  Tenoe;  also  from  an  order  re- 
faslng  to  set  aside  a  default,  and  vacate 
the  Jndgmpnt  because  taken  against  him 
throngh  surprise,  excusable  neglect,  etc. 
The  motion  for  change  of  renne  was  on 
the  ground  that  defendant  resided  In  a 
county  other  than  the  one  In  which  the 
action  was  commenced;  and  i>erbapB  the 
denial  of  Ihe  motion  may  be  sustained  on 
the  very  technical  grouod  that  the  notice 
and  demand  state  that  "defendant  Is  a 
resident  of*  and  "roftldes  In"  the  other 
county,lnetead  of  stating.ln  the  langaage 
of  the  Code,  that  he  bo  resided  **  at  the  com- 
mencement of  the  action."  It  la  poBstble 
also  that,  on  the  record  before  us,  the 
rallng  of  the  conrtd«iylng  the  motion  to 
open  the  default  cannot  be  reached,  al- 
though that  denial  seems  to  have  been 
somewhat  harsh,  because  while  the  de- 
fendant resided  in  Amador  county,  and 
his  nttonieys  In  Sacramento,  (the  cause 
pending  in  Fresno,)  the  raotlrm  for  change 
of  Tenue  and  a  demurrer  to  the  complaint 
were  denied  and  overruled  on  September 
20th.  tn  the  absence  of  defendant  and  his 
attorneys.  No  leave  to  answer  was 
given.  Default  was  entered  the  next  day, 
and  final  Judgmentwasentered  on  the23d. 
It  isnot  neceBsary,  however,  to  thorough- 
ly examine  these  quentlons,  becauHe,  In 
our  opinion.  Judgment  Itself  should  be  re- 
versed  for  want  of  Jurisdiction. 

The  action  was  commenced  in  the  sn- 
perior  court  of  Fresno  county.  The  com- 
plaint sets  forth  a  written  contract  be- 
tween plaintiff  as  vendor,  and  defendant 
as  vendee,  for  the  sale  and  purchase  of 
certain  lands  situated  In  the  county  of 
Tnlare.and  avere  facts  showing  plaintiff's 
right  to  enforce  and  foreclose  a  lien  upon 
«uld  lands  for  the  purchase  money.  The 

§rayer  of  thecomplalnt.as  originally  filed, 
id  not  ask  tn  terms  for  a  foreclosure  of 
the  lien ;  .but  a  shoi-t  time  afterwards,  and 
while  an  amendment  could  be  made  as  a 
matter  of  right,  the  plaintiff  amended  the 
prayer  of  the  complaint  so  as  to  make  It 
ask  expressly  for  a  foreclosure  of  the  Hen, 
and  the  Judgment  forecloses  said  lien,  and 
decrees  the  sale  of  said  lands.  The  action, 
therefore.  Is  an  action  to  enforce  a  Hen 
npun  real  property;  and  the  ecmstltutlon 
provides  that  "all  actions  for  •  •  • 
the  enforcement  of  Hens  upon  real  estate 
shall  he  commenced  In  the  county  In  w  hich 
the  reiU  estate,  or  any  part  thereof,  affect- 
ed by  anch  action  or  actions.  Is  situated. " 
The  superior  court  of  Fresno  had,  there- 
fore, nu  Jurisdiction  over  the  case,  and  no 
authority  to  enter  the  Judgment.  We  do 
not  Just  now  recall  any  case  where  this 
point  has  been  directly  decided  by  this 
court,  althoush  In  Oumee  v.  Superior 
Court.  58  Cal.  88,  thelawlsclearly  assumed 
to  be  as  above  stated;  but  we  are  fully 
satisfied,  upon  principle,  that  no  court 
baa  Jurisdiction  to  entertain  an  action  like 
the  one  at  bar  unless  It  has  been  com- 
menced in  the  county  where  the  land  la 
situated.  The  Judgment  Is  reversed,  with 


directions  to  the  superior  court  to  dl» 
miss  the  action. 

^  We  concur:  Tbobnton,  J. ;  Shahpstkin, 

(3  Cal.  Unrep.  814) 

Ohm  t.  City  and  County  of  San  Fran- 
cisco et  &L    (No,  13,GS9.)» 
{Stt-preme  Court  of  Califamia.  Deo.  9,  18fla> 
MsxiOAn  Grants — Validity — Limitations —  ■ 
Flbadino. 

1.  A  Mexican  grant  of  800  varaa  square,  "al 
a  place  called  Kinoon,  embraced  within  the  Mid- 
itatiOQ  of  Yerba  Buena, "  la  so  vag:ue  and  unceor- 
tsin  that  nothiDK  passes  by  force  >>!  the  grant 
alone,  nor  will  it  fie  helped  out  by  pouesslon 
taken  under  it  by  the  grantee,  as  uie 


Mexican 
ion  to  bt 
th  the  station  <a 


law,  then  In  force,  required 
given  "by  Judicial  authority,  w 
all  those  bounded  upon  blm." 

2.  Such  grant  is  also  fatally  defective^ 
where  the  original  application,  to  which  is  at- 
tached each  successive  paper  or  certificate  up  to 
and  Including  the  final  grant,  fails  to  show  on  its 
face  that  the  grant  was  made  with  the  approval 
of  the  pueblo,  of  the  governor,  and  of  the  de- 
partmental assembly,  and  that  a  record  of  such 
lact  was  made  in  the  pobllo  archives,  as  re- 
quired by  the  laws  (tf  Unioo  then  in  foroe. 

8  .  Under  Code  Civil  Proo.  CaL'l  187S,  sabd. 
8,  whlcti  permits  courts  to  take  Judicial  notice  of 
the  acts  of  the  Judicial  department  of  the  state, 
the  supreme  court  will  Judicially  noUoe  the  va- 
cation of  a  decree  oonflrmiog  a  Mexican  grant 

4.  One  who  alleges  that  be  has  a  perfect  title 
to  land  under  a  Mexican  grant,  not  barred  by  the 
statute  of  limitations,  may  maint^n  a  legal  ac- 
tion for  the  possession,  and  th^«  is  no  neoessity 
for  the  interferenoe  of  a  court  of  equity  to  enable 
liim  to  assert  his  rights. 

6.  Since  the  passage  of  BL  Cal.  1888,  p.  837, 
which  gives  five  years  ^  from  the  date  of  its  pas- 
sage" in  which  one  claiming  title  to  land  under 
a  Spanish  or  Mexican  grant  may  commeoce  an 
action  for  its  enforcement,  the  want  of  confirma- 
tion, patent,  or  survey  of  such  a  grant  by  the 
United  States  government  has  not  operated  to  In- 
terrupt the  nisDlng  of  the  statute. 

6.  Where  a  pleader,  in  his  complaint,  alleges  a 
fact,  and  then  sets  out  the  written  evidence  on 
which  be  relies  for  proof  of  the  fact,  the  com- 

Slaint  will  be  held  good  for  only  what  the  evl- 
eooe  proves. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jobn 

F.  Flnn,  Judge. 

A.  Everett  Ball  and  J,  M.  Kinneiy,  for  ap- 
poHant.  Pillshury  A  BloBdiDg  and  Geo. 
FIourBoy,Jr.,  City  Atty.,  for  respondents. 

Fox,  J.  This  Is  an  action  In  equity  for 
a  decree  declaring  the  .appellant  to  be  the 
owner  of  certain  premises  situate  in  the 
city  and  county  of  San  Franclsrx»,  com- 
monly called.  In  early  times,  the  "Sherre* 
beck  ClfUm,"nnd  adjudgrlng  that  the  de- 
fendants hold  the  legal  tiUe  tn  trust  for 
plaintiff;  and  also  for  rents  and  profits 
up  to  the  time  of  the  QHng  of  the  com- 
plaint. In  the  sum  of  f 1,500,000.  and  at  the 
rate  of  $250,000  per  month  from  that  date 
(August!,  1885)  to  the  date  of  Judgment. 
Defendants  demurred  to  the  complaint  on 
several  grounds,  and,  among  others,  that 
it  failed  to  state  facts  sutflclent  to  ct)nstl- 
tute  a  cause  of  action;  that  plnlntltt's 
claim  was  stale ;  also  that  it  was  barred 
by  the  provlRlons  of  sections  818,  319.  322, 
and  343  of  the  Code  of  Civil  Procedure. 
The  demurrer  was  sustained,  and  detend- 


'  Rehearing  granted. 
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ants  bad  judgment,  from  which  plaintiff 
appealR. ' 

In  his  complaint,  plaintiff  claims  ae  suc- 
oemor  In  Interest  of  Peter  T.  Sberrebeck, 
the  alleged  grantee  of  a  Mexlcao  grant  of 

a  tract  of  land  SOO  raras  square,  within 
the  pueblo  of  San  Francisco.  He  does  not 
content  himBelf  with  allej^ng  the  ultimate 
fact  of  grant  and  title,  but  sets  out  with 
great  particularity  all  theproceedinRB  had 
in  applying  for,  and  In  the  making  and  de- 
livery of,  the  alleged  grant.  He  shows 
that  a  pueblo  was  already  eiatabliehed; 
that  the  land  was  within  the  pueblo; 
that  the  applicant  applied  tn  the  prefect 
of  the  district  for  a  grant;  that  the  pre- 
fect, as  the  law  required  be  should  do,  re- 
ferred the  application  to  the  alcalde  of  the 
pueblo,  who  reported  the  land  vacant,  and 
the  applicant  as  possessing  the  requisite 
qualfflcattons;  bnt  that.  In  fala  opinion, 
only  land  upon  which  to  build  a  bouse  and 
corral,  and  to  plant,  can  bo  granted  to 
bim,  which  means  that  only  a  bouse  lot  of 
50  varas  square,  and  a  planting  lot  of  200 
var&a  square,  could  be  granted  to  bfm. 
Whereupon  the  prefect,  according  to  tho 
allegations  of  the  complaint,  made  a  grant 
to  the  applicant  of  SOOraras  square,  "at  a 

f>lace  called  '  Hincun,'  embraced  wl^hln  the 
imitation  Of  Yerba  Buena,"  which  grant 
te  setout  in  the  complaint,  and  from  which 
the  quotation  Justmude  is  copied.  It  con- 
tained nodescriptlon  or  boundaries  what- 
ever, other  than  that  so  quoted.  It  did 
not  require  that  Juridical  possession  be 
given,  and  the  complaint  does  not  show 
that  any  ever  was  given.  It,  however,  al- 
leges that  under  it  the  grantee  took  pos- 
session of  800  varas  sqnare,  claimed  to  be 
the  property  now  sought  to  be  recovered. 
The  complaint  fails  to  show  a  valid  grant. 
The  description  given  in  the  paper  grant 
was  so  vague  and  uncertain  that  nothing 
would  pass  by  force  of  this  paper  alone, 
nor  would  it  be  helped  out  by  possession 
taken  under  it.by  the  grantee.  Under  the 
law,  juridical  pussesslun  by  the  public  an- 
thorities  woe  required  to  be  given.  "No 

gerson,"  reads  the  law,"  though  his  grant 
e  older  than  others,  can  take  possession 
for  himself,  or  set  limits  to  his  landed  prop- 
erty, unless  It  be  done  by  judicial  author* 
Ity,  with  the  citation  of  all  those  bounded 
upon  htm,  {colind antes,)  for  whatever  is 
done  contrary  to  this  will  be  tiuII  and  of 
no  validity  or  effect."  "As  the  grantee 
could  not  locate  his  land  by  bis  own  sur- 
vey, it  would  seem  a  necessary  conclusion 
that  be  could  not  do  so  by  mere  occupa- 
tion, and  the  assertion  of  a  claim  to  any 
particular  place. "  Waterman  v.  Smith,  13 
Cal,  411.  This  surveyor  Juridical  posses- 
sion made  or  given  was  requisite.  In  order 
to  attach  the  grant.  If  it  was  one  having 
any  force  whatever,  to  any  specific  tract 
of  land,  and  must  have  been  made  bycom- 
petent  authority.  Steinbach  v.  Moore,  30 
Cal.  608,  affirmed  In  More  v.  Steinbach, 
127  n.  S.  79,  8  Sup.  Ct.  Rep.  1067;  Leese  v. 
Clark,  18  Cal.  586. 

This  grant  was  also  fatally  defective  In 
other  particulars.  It  Is  a  matter  of  com- 
mon knowledge,  as  well  as  of  law,  that 
the  initial  paper,  in  all  these  cases  of  Mexi- 
can grants,  was  the  petition,  or  applica- 
tion for  a  grunt.  Each  successive  paper 


or  certificate,  to  and  Including  the  final 
grant,  and  the  certificate  of  juridical  pos- 
session, was  indorsed  upon  or  attached  to 
this  petition,  BO  that  when  the  last  step 
was  taken  which  perfected  the  title,  the 
grantee  had  in  his  possession  all  the  orig- 
inal papers  In  the  case  constituting  one 
Instrument,  records  of  the  different  parts 
thereof  having  been  made  in  the  public 
archives  as  the  proceedings  progressed, 
and  this  Instrumeut  eonatltuted  his  muni* 
ment  ol  title.  In  thlscaaetfae  plaintiff  has 
alleged  that  the  grant  was  made  with  the 
approval  of  the  pueblo,  the  governor  of 
the  territory,  and  of  the  republic  of  Mexi- 
co. The  law  required  that  it  should  be  so 
made,  and  that  a  record  of  the  fact  should 
be  madein  the  public  archives.  The  plain- 
tiff has  made  his  paper  title  a  part  of  his 
complalat,  by  setting  It  out  2o  base  verba. 
By  so  doing,  he  has  proved  that  the  aver* 
ments  of  his  complaint  above  referred  to 
are  not  true.  The  grant  was  not  made 
with  the  approval  of  the  pueblo,  but 
against  the  objection  of  the  chief  executive 
officer,  whospokefor  the  pueblo,  as  shown 
upon  the  face  of  the  paper  pleaded.  The 
paper  falls  to  show  that  it  was  with  the 
approval  of  the  governor  of  the  territory, 
or  of  the  republic  of  Mexico.  Without 
such  approval,  attested  by  the  signature 
of  the  governor,  and  the  order  of  the  de- 
partmental assembly,  it  was  without  au- 
thority of  law.  Such  was  the  rule,  even 
wheretbe  lands  were  notmuniclpal.  Luco 
U.  S.,  23  How.615,543.  Being  municipal 
lands,  the  fact  of  the  grant  must  be  ro- 
istered in  the  public  archives  of  the  munic- 
ipality. S.  F.  Laud  Titles,  p.  lU,  art. 
17;  Dwlnelle's  Colonial  History  of  San 
Francisco,  addenda,  p.  11 ;  Plan  of  PIctIc, 
§  17;  Donner  v.  Palmer,  31  Cal.  508.  The 
paper  fails  to  show  registration  any- 
where, either  in  the  archives  of  the  nation, 
the  department,  or  the  municipality.  The 
complaint  alleges  that  it  was  recorded  by 
the  prefect  in  tbe  archives  and  registers  of 
his  prefecture;  but  the  paper  falls  to  show 
even  such  recording,  and  there  was  no  law 
ranking  the  archives  of  the  prefect,  if  he 
kept  any,  public  archives  for  the '  registra- 
tion of  land-titles.  It  may  be  said  that 
since  there  is  an  allegation  of  the  record- 
ing, whether  It  was  recorded  or  not  be- 
comes a  matter  of  proof,  and  cannot  be 
questioned  on  demurrer.  Tlie  auswer  to 
this  is  that  tbe  fact  la  one  which  ought  to 
appear  upon  the  paper  Itself  according  tu 
the  laws  and  usages  of  the  country;  that 
these  laws,  usages,  aud  cuKtoms  of  tbe 
country  are  matters  of  which  the  court 
will  take  judicial  notice,  as  well  as  of  the 
principal  fact  that  they  are  not  so  record- 
ed. Fremont  v.  U.  S.,  17  How. 567;  Kome- 
ro  V.  U.  S.,  1  Wall.  721.  The  complaint 
is  to  be  taken  most  strongly  against  the 
pleader.  When  he  alleges  a  fact,  and  then 
sets  out  the  written  evidence  upon  which 
be  relies  for  proof  of  the  fact,  the  com- 
plaint will  be  held  good  for  only  what  the 
evidence  proves. 

There  are  other  points  of  objection  taken 
to  the  validity  of  this  grant,  but  they  ilo 
not  need  to  be  considered  here.  To  obvi- 
ate these  defects  the  complaint  alleges  de- 
cree ut  confirmation  of  this  grant,  on  the 
5th  day  of  December,  1859,  and  sets  out  tbe 
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decree.  This  decree  ts  equally  Indefinite 
with  the  grant  In  the  matter  of  descrip- 
tion, and  on  its  face  reqalres  a  survey  and 
location.  More  than  25  years  bad  passed 
after  this  alleged  decree  before  the  fillDg 
of  this  complaint,  and  there  Is  no  allega- 
tion of  survey  whatever.  But  more  than 
this;  the  pleading  of  this  decree  was  un- 
warranted in  law,  and  almost  without 
precedent  lu  the  hUtory  of  jurisprudence. 
The  decree  itsdf  was  vacated  and  set  aside 
within  six  months  afterwards,  and  there 
Is  DO  decree  of  confirmation  of  the  grant. 
This  fact  does  not  appear  upon  the  face 
of  the  complaint,  but  it  Is  a  matter  ol 
common  liiatory  and  knowledge  of  the 
country,  and  is  an  act  of  the  ]udlcial  de- 
partment of  the  government  of  the  United 
States,  of  which  this  court  will  take  Judi- 
cial notice,  under  subdlvisloD  8,  S  1^75, 
Code  Civil  Proc.  Sharon  v.  Sharon,  79 
Cal.  697,  22  Pae.  Bep.  26, 131 ;  Komero  v. 
V.  S..  1  Wall.  742. 

Plaintiff's  cause  of  action.  If  any  he  ever 
had,  is  both  stale  and  barred  by  the  stat- 
ute of  limitations.  Themis  no  pretense  In 
the  complaint  that  the  plaintiff  or  hla 
grantor  have  been  In  possession  of  this 
property  since  the  date  ot  the  treaty  of 
peace,  in  1848,— 42years  since.  It  is  alleged 
that  the  pueblo  became  a  municipal  cor- 
poration, by  the  name  of  the  "City  of  San 
Francisco,"  (the  predecessor  of  the  pres- 
ent municipal  defendant,)  in  April,  1850; 
that  It  applied  for  confirmation  of  its  title 
to  four  square  leagues.  Including  said  800 
varas  square,  in  1862;  that,  pending  the 
proceedings  thereunder,  It  disputed  the 
title  of  said  Sherrebeck,  and  the  location 
of  the  same.  According  to  the  rules  ot 
construction  of  pleadings,  it  must  be  held 
that  this  is  an  admission  that  the  title 
was  disputed  by  the  defendant  as  early  as 
the  institution  of  such  proceedings,— July 
1,1S52.  Plaintin's  grantor  had  been  then 
at  least  fo^r  years  out  of  possession.  If, 
as  plaintiff  claims,  he  had  a  perfect  title 
□  nder  the  Mexican  government,  or  under 
the  pueblo,  his  cause  of  motion  then  at 
once  arose,  and  he  could  at  once,  and  If 
bis  title  be,  as  claimed,  a  perfect  one,  and 
not  barred,  he  can  stUl  maintain  his  ac- 
tion at  law,lor  the  recovery  of  the  possets- 
adoD  of  said  property.  That  such  an  nc- 
tlpn  could  be  maintained  upon  such  a  title 
as  he  claims  this  to  be  was  held  by  this 
court  as  early  as  Beynolds  v.  West,  1  Cal, 
323;  affirmed  In  Cohas  v.  Raisin, 3  Cal.  443; 
Hart  V.  Burnett,  16  Cal.  616:  Payne  v. 
Treadwell,  16  Cal.  231;  and  has  never 
been  overruled.  According  to  his  own 
theory  of  the  case,  there  has  therefore 
never  been  a  necessity  for  a  resort  to  a 
coart  of  equity  to  assert  his  right.  He 
bad  ample  remedy  at  law,  and  a  court  of 
equity  will  not  interfere. 

But  he  has  steptso  long  upon  his  rights, 
U  be  ever  had  any,  that  he  cannot  now  re- 
cover at  law,  and  the  same  rule  that  for- 
bidn  bis  recovery  at  law  forbids  it  In 
equity.  Hs  right  of  action  accrued,  and 
the  statute  of  limitations  commenced  to 
run  against  him,  at  the  latest,  July  1,1852. 
Before  the  expiration  of  five  years,  how- 
ever,  thestatuteof  limitationn  wasamend- 
ed,  so  that  the  action  could  be  maintained 
ft  commenced  within  five  years  from  the 


time  ot  final  confirmation  of  the  title 
by  the  government  of  the  United  States, 
or  its  legally  constituted  authorities,  if  the 
title  was  one  derived  from  the  Spanish  or 
Mexican  government.  St.  1855,  p.  109. 
In  1863,  the  statute  was  again  amended, 
giving  five  years  from  the  date  of  the  pas- 
sage of  that  act  In  which  to  commence  the 
action,  where  title  was  claimed  under  the 
Spanish  or  Mexican  government,  unl^ 
five  years  had  already  run  since  the  date 
of  confirmation.  St.  ]863,  p.  S27.  Since 
the  passage  of  that  act,  there  h&s  been  no 
disability  on  account  of  want  of  couflrma- 
tiott,  patent,  or  survey,  against  the  run- 
ning of  the  statute  of  limitations.  A  care- 
ful reading  of  that  act  can  leave  no  doubt 
that  the  statute  of  limitations  commenced 
to  run  In  favor  of  the  city  and  county  of 
San  Francisco,  and  Its  grantees,  for  the 
lands  embraced  in  the  grant  to  the  pueblo 
ot  which  it  or  they  were  in  possession  at 
the  date  of  that  act,  (April  18, 1863,)  no 
matter  whether  it  be  held  that  the  con- 
firmation of  the  grant  was  the  act  of  con- 
gress of  July  1, 1864,  conveying  the  title  tu 
the  land  embraced  within  the  Van  Ness 
Ordinance,  (of  which  the  Sherrebeck  claim 
was  a  part;)  the  act  ot  March  8,1866, 
granting  and  relinquishing  to  the  city  the 
four  leagues  confirmed  by  the  decree  of  the 
circuit  court  of  May  18,1865;  the  date  of 
thefinal  survey  ot  the  four  leagues,  or  of 
the  patent  to  the  city.  There  can  be  no 
doubt  that  five  years,  withoutreference  to 
date  of  confirmation,  is  the  limitation  un- 
der the  Codes,  and  to  our  minds  Itls equal- 
ly clear  that  such  Is  the  limitation  under 
the  act  of  1863,  when  section  6,  as  there 
amended,  is  carefully  analyzed,  as  it  needn 
to  be,  for  It  is  not  clearly  constructed,  and 
at  first  reading  is  somewhat  difficult  of 
comprehension.  This  court,  however, 
seems  to  have  reached  the  same  conclusion, 
as  to  Its  proper  construction  and  effect, 
as  long  ago  as  San  Jose  v.  Trimble,  41 
Cal.  536.   Judgment  afilrmed. 

We  concur:  Shaepstein,  J.;  Works, 
J. ;  Patebson,  J. 

McFarland,  J.  I  concur  lu  the  Judg- 
ment on  the  first  point  discussed ;  but 
what  is  said  about  the  statute  of  ilmita- 
tluns  is  very  Important,  and  may  lead  to 
serious  consequences  Id  other  cases.  It  is 
the  general  uuderatanding  that  the  stat- 
ute does  not  begin  to  run  until  after  a 
patent.  Does  not  this  opinion  overturn 
that  doctrine? 

■■  (87  Cal.  ij 

In  FB  OsBOBN's  Estate.   (No.  13,872.) 
(Supreme  Court  of  OalOfonaa.    Dec.  10, 1890.) 

EZBODTORS— LlABIUTT  TORAoTB  OV  CO-EZECDTOB. 

1.  An  executor  beiti^  about  to  leave  the  5tat« 
temporarily,  turned  over  to  bis  co-executor  the 
fimas  in  his  bjajida.  Thereafter  he  took  no  part 
in  the  management  of  the  estate,  but  his  co- 
exeoutor  attended  to  the  boslnetts.  The  executes 
filed  a  Joint  account  four  years  after  tho  time  pre- 
scribed by  tbo  statute.  At  this  time  said  ex- 
ecutor knew  tbat  there  was  a  shoi^ge  which  he 
personally  made  up,  without  reporting  it.  He 
never  made  any  effort  to  have  a  final  settlement 
of  such  account.  Held,  that  his  co-executor  hav- 
ing thereafter  used  the  funds  on  hand  at  the  tiipe 
of  such  report,  and  having  become  insolvent,  said 
executor  was  liable  tberetor. 
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i.  The  fact  that  the  money'and  sole  manage- 
ment of  the  estaXe  was  turaed  over  to  said  co- 
executor,  with  the  concurrence  of  one  having  a 
power  of  attorney  to  collect  moneys  due  nou-resU 
aent  beneficiaries  of  the  estate,  in  no  way  re- 
lieves said  executor  from  responaihility. 

In  bank.  Appeal  from  superior  court, 
city  and  couat}'  of  SaD  Francisco;  J.  V. 

CoFFKY,  Judge. 

Cope,  Boyd  &  Flfleld,  forapppllant.  Sel- 
den  S.  Wright  and  Wiigbt  &  Wright,  for 
respondent. 

Faterbon,  J.  Edmond  Sanl  and  thenp- 
pellant,  William  E.Strant,wereappolnted 
executors  of  tho  will  of  William  O.Osbom, 
and  entered  npou  the  dischar^  of  tlielr 
duties  October  28. 1867.  The  value  of  the 
estate  for  which  they  accounted  was  $32,- 
667.20.  Claims  were  presented  amounting 
In  all  to  only  f 1,560.74.  Neariy  all  of  the 
belrs  and  derlRees  were  non-residents,  and 
constituted  Hon.  Seth  M.  Blchmond,  of 
New  York,  their  attorney  In  fact  with  au- 
thority "  tocollect,  receive,  sue  lor,  demand, 
and  give  acquittancesforall  legacies, mon- 
eys, and  property  due  and  payable  from 
the  executors  and  trustees  uf  the  estate, 
and  to  make  and  execute  lull  and  ample  re- 
ceipts therefor."  In  Febroaiy,  1868,  Mr. 
Blchmond  came  tn  this  state,  and  it  was 
determined  b.v  the  executors,  with  his 
concurrence,  to  sell  beach  and  water-lot 
No.  688.  It  was  sold  for  the  sum  of  f23,- 
500,  $10,000  cash,  and  the  remainder  on 
mortgage.  The  mortgage  was  assigned 
to  Mr.  Blchmond,  and  there  was  paid  to 
faim  the  sum  of  $1,500,  leaving  $8,500  of  the 
purchase  money  received  In  the  hands  of 
the  executors.  Each  executor  deposited 
one-bait  of  thut  sum  ($4,250)  to  his  credit 
in  the  Hibernla  Savings  Bank,  receiving 
a  pass-book  therefor.  Appellant,  having 
been  called  east  on  business,  delivered  his 
pass-book,  containing  his  account  with 
the  HIbemla  Bank  to  his  co-executor,  and 
transferred  the  account  to  him.  Saul 
drew  out  the  moneys  deposited  InStraut's 
name  prior  to  September  1,  isfiS.and  there- 
after had  the  deposit  entered  in  his  own 
book.  Bichinond  was  aware  of  Straut's 
intention  to  leave  the  money  and  busi- 
ness of  the  estate  in  the  care  of  Saul,  and 
made  no  objection  thereto.  No  account 
was  filed  until  September  8,  1872,  and  no 
proceedings  were  ever  taken  for  Its  settle- 
ment by  the  executors.  No  other  account 
or  exhibit  was  filed  in  the  probate  or  su- 
perior courts  until  1886,  when  the  execu- 
tors were,  under  a  citation  directed  to 
them,  ordered  to  file  a  final  account  of 
their  administration.  Straut  only  was 
served,  Saul  being  absent  from  the  state. 
Appellant  filed  an  account  on  the  27th  day 
of  October.  1886.  showing  that  the  only 
moneys  of  the  estate  received  by  him  was 
said  sum  of  $4,250,  deposited  in  the  Hiber- 
nla Banb.and  subsequently  turned  overto 
his  co-executor,  and  the  further  sum  of 
$650,  received  by  appellant  in  March,  and 
immediately  remitted  to  the  attorney  for 
the  heirs  From  the  time  of  the  Issuance 
of  letters  to  tlie  executors  until  tho  sale 
of  beach  lot  588,  appellant  had  taken  no 
active  part  In  the  management  of  the  es- 
tate—had not  received  or  disbursed  any 
ot  Its  property.   All  collections  made  sub- 


sequent to  the  sale  of  that  lot  were  made 
by  Saul.  Straut  was  absent  from  tho 
state  from  March  to  October.  1S6S.  Dur- 
ing all  that  time  Saul  was  In  business  for 
himself,  in  good  standing  and  credit  in  the 
community.  At  the  time  the  account  was 
filed  In  1872,  appellant  knew  that  there 
was  a  shortage  lu  the  account  ot  his  co- 
executor,  and  contributed  about  $2,500  to 
make  it  up,  believing  himself  to  be  liable 
tor  one-half  of  the  shortage.  When  the 
account  of  1872  was  rendered,  there  was 
In  Saul's  bands,  belonging  to  the  estate, 
thesam  of  $3,714,48,  of  which  $8,060  was 
collected  subsequent  to  January  1, 1K69. 
Appellant  took  no  part  In  the  manage- 
ment ot  theestate after  his  return  from  the 
east  in  1868.  Saul  became  insolvent,  but 
the  precise  time  of  bis  Insolvency  is  not 
shown  by  the  evidence.  Appellant  states 
in  his  testimony  that  he  does  not  know 
what  was  the  financial  condition  of  Sanl 
at  the  time  the  account  of  1872  was  filed, 
but  he  thinks  he  was  then  in  business  for 
himself;  that  Saul  left  this  state  about 
seven  or  eight  years  ago,  and  when  last 
heard  from  was  living  in  Mexico.  The 
court  below  held  that  the  appellant  was 
Indebted  to  the  estate,  as  executor,  in  the 
sum  ot  $3,716.70,  less  the  sum  ot  $1,000  al- 
lowed him  as  commissions.  In  view  of 
thH  fact  that  there  was  no  intentional 
wrong  on  the  part  of  Mr.  Straut,  the 
court  did  not  allow  Interest  on  the  princi- 
pal sum  found  to  be  due  the  estate. 

An  executor,  who  has  money  ot  the  es- 
tate In  his  hands,  and  tarns  It  over  to  his 
co-executor,  or  who  actively  assists  to 
put  it  into  the  hands  of  his  co-executor. 
Is  generally  liable  for  any  misapplication 
of  it  by  the  latter.  There  are  exceptions 
to  this  general  rule;  but  to  avoid  liability 
in  such  cases  it  must  appear  that  good 
reasons  existed  for  turning  over  the  mon- 
ey to  the  co-executor,  and  that  in  allow- 
ing him  to  keep,  control  and  disburse  it. 
he  acted  In  good  taitb.  withoat  notice  of 
any  purpose  to  misapply  it.  and  with  rea- 
sonable prudence  and  discretion.  In  the 
Sanderson  Case,  74  Cal.  213, 15  Pac.  Bep. 
753.  the  court  said:  "It  has  sometime 
been  broadly  stated  that.  It  an  executor 
turn  over  assets  which  he  has  received  to 
his  co-executor,  he  becomes  responsible 
for  the  due  application  and  adminlstra- 
tlon  of  those  assets  by  bis  co-executor. " 
There  are  cases  which  go  to  that  extent. 
Crosse  v.  Smith,  7  East,  246;  Douglass  v. 
Satterlee,  H  Johns.  16;  Edmonds  v.  Cren- 
shaw, 14  Pet.  166.  But  this  is  not  a  uni- 
versal rule.  There  may  be  circumstances 
which  would  render  It,  not  only  apprciprl- 
a  te,  but  necessary  to  make  sucn  a  trunsfer 
of  the  assets  ot  an  estate  by  anexecntorto 
his  co-executor  in  good  circnmsttmces 
and  credit— such  as  Inability  to  act  by 
reason  of  sickness  orimprisonment.  Ster- 
rett's  Appeal, 2Pen.&W.  419.  Theliability 
of  the  executor  who  has  thus  Intrusted  to 
his  co-executor  the  fund  tor  which  he  was 
himself  primarily  responsible,  depends  up- 
on the  circumstances  of  each  case.  Good 
faith  alone  will  not  save  him  from  lia- 
bility.nor  will  bad  faith  on  the  part  of  his 
co-executor  subject  him  to  it.  If  good  rea- 
son existed  for  turning  over  the  money  to 
bis  co-executor,  and  if,  in  allowing  him  to 
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keep,  coDtroI,  and  disburse  It,  he  acted  in 
good  faith,  and  wltb  reasonable  cure  and 
prudence,  so  that  It  cannot  be  suld 
those  who  are  entitled  to  receive  It  have 
lost  it  through  bis  fault  nr  nei^Ugence.  he 
wlil  not  be  held  responsible.  A  wrongful 
act  or  omitted  duty  Ues  at  .the  fonndation 
of  his  liability.  He  bae  the  right  to  as- 
sume In  all  cases  that  his  co-executoris  an 
honest  man.  The  testator  by  his  appoint- 
ment recommended  him  as  such,  and  the 
fact  that  he  Is  Insolvent  should  create  no 
suspi^^lon  upon  which  to  base  a  want  of 
confidence.  Ad  honest  executor  who  1b 
poor  Is  as  worthy  ol  confidence  and  trust 
as  au  honest  executor  who  Is  rich.  McKim 
T.  Aulbach,  130  Mass.  484;  Wilson's  Ap- 
peal, 115  Pa.  St.  101,  9  Atl.  Rep.  473;  Peter 
V.  Beverly,  10  Pet.  534;  Ormiston  v.Olcott, 
84  N.  Y.  34ft:  Langford  v.  Gascoyne.  11 
Ven.  333.  But.  where  the  estate  or  part  of 
It  has  been  lost  through  the  failure  of  the 
execntors  to  perform  some  duty  required 
of  tbem  by  the  trust,  such  as  to  collect 
debts  before  the  statute  of  limitations  hm 
barred  action  thereon,  to  preserve  the  es- 
tate, to  prevent  waste,  etc.,  they  are  liable 
Jointly  and  severally.  In  the  Sanderson 
Case,  supra,  the  court  said:  "The  obliga- 
tions of  co-executors  arise  from  their  con- 
tract, and  are  several.  Although  one  may 
In  some  cases  make  himself  liable  by  plac- 
ing the  other  In  a  position  to  do  wrong, 
or  by  aiding  him  In  his  acts  of  misfeasance, 
the  liability  Is  still  the  several  liability  of 
each.  And  this  Is  so,  even  It  It  be  conced- 
ed the  devisees  or  legatees  may  under 
some  circumstances  claim  both  to  be  liable. 
*  *  *  It  an  executor  stands  by  and  sees 
a  breach  of  trust  committed,  or  about  to 
be  committed,  by  a  co-executor,  and  does 
nothing  to  protect  the  estate,  or  to  call 
the  defaulting  executor  to  account,  he  Is 
Habits.  •  •  *  When  an  executor  Is  guilty 
of  neglect  with  reference  to  assets  in 
the  possession  of  his  co-executor,  he  is  not 
made  liable  upon  the  theory  that  the  as- 
sets are  In  the  posseeslon  of  both,  whlcb, 
in  fact,  they  are  not,  but  upon  his  neglect 
In  delivering  them  to  bis  co-executor  with- 
out good  cause,  or  In  not  seeing  to  It  that 
tbey  were  taken  out  of  the  possession  of 
the  co-executor,  or  were  not  by  him  mis- 
applied or  lost."  This  decision  is  In  line 
with  current  authority,  and  with  the  pro- 
riaioos  of  the  Code.  Section  2239,  Olvll 
Code,  provides  that  "  a  trustee  Is  responsi- 
ble for  the  wrongful  acts  of  a  co-trustee  to 
which  heconsented.or  which,  by  his  negli- 
gence, he  enable  the  latter  to  commit,  but 
for  no  others."  See, also, Story, Eq.  Jur.  § 
12S4,  note;  Croft  v.  Williams,  88  N.  Y.  384; 
Lincoln  v.  Wright,  4  Beav.  427;  Wei- 
gand's  Appeal,  28  Pa.  St.  471.  Applying 
these  principles  to  the  case  at  bar,  we  find 
no  way  to  escape  the  conclusion  that  ap- 
pellant was  properly  charged  with  the  bal- 
ance found  by  the  court  to  be  due  from  the 
executors  on  March  17, 1871,  less  commis- 
sions. 

There  la  no  doubt  that  Mr.  Straut  acted 
in  the  utmost  good  faith  in  all  matters 
connected  with  the  estate,  and  that  he  is 
a  man  of  high  character  and  excellent  re- 
pute. There  has  been  no  Intentional  neg- 
lect of  duty,  and  It  ie  a  matter  of  regret 
that  his  inadvertence,  over  confidence,  and 


good  nature  have  brought  upon  him  this 
toss:  but  we  are  not  authorized  by  the 
hardship  of  this  particular  case  to  depart 
from  well-settled  principles,  and  establish 
a  precedent  which  would  open  an  avenue 
of  waste,  fraud,  and  peculation  In  the 
management  of  estates,  and  for  which  the 
guilty  parties  could  not  be  held  acconnt- 
able.  We  cannot  say  that  Mr.  Straut  was 
wrong  or  negligent  In  placing  the  money 
in  the  hands  of  his  co-executor.  He  was 
about  to  leave  the  state  for  an  indefinite 
period.  The  journey  had  t«  be  made  by 
sea  and  land,  and  was  a  perilous  one. 
There  was  nothing  to  create  a  suspicion 
that  Saul  might  misapply  the  money  left 
with  him.  There  were  few  claims  against 
the  estate,  which  was  one  that  could  have 
been  and  ought  to  have  been  speedily  ad- 
ministered and  distributed.  Nor  was 
there  anything  wrong  In  allowing  Saul  to 
manage  the  estate.  Straut  had  the  right 
to  act  alone*  or  not  at  all,  as  he  chose. 
He  could  have  renounced  the  trust  entire- 
ly,—it  is  unfortunate  for  him  that  he  did 
not  do  so:  but  In  acting  with  Saul  he 
made  the  latter's  acts  his  own,  and  Is 
bound  by  them.  The  delay  in  the  filing  of 
accounts  and  settlement  of  the  estate  was 
a  direct  violation  of  a  statutory  duty. 
The  executors  were  required  to  tile  an  ex- 
hibit under  oath,  showing  the  amonat  of 
money  received  and  expended  by  thein.the 
amount  of  all  claims  presented,  names  of 
the  claimants,  and  all  other  matters  nec- 
essary to  show  the  condition  of  the  estate, 
and  to  render  full  account  within  30  days 
after  the  expiration  of  the  time  mentioned 
in  the  notice  to  creditors.  Instead  of  fil- 
ing an  account,  showing  the  amount  ot 
money  received  by  him,  and  what  had  be- 
come of  it,  as  he  had  a  right  to  do  to  pro- 
tect himself,  and  as  required  bylaw,  Mr. 
Straut  chuse  to  allow  four  years  to  elapse 
without  anyshowing  by  himself  or  his  co- 
executor,  and  then  Joined  In  an  account 
with  his  co-executor,  which  he  adopted  as 
his  own,  and  prayed  for  its  settlement. 
There  is  nothing  upon  the  face  of  the  re- 
port to  show  that  he  had  received  only 
the  amount  of  money  referred  to,  (94,250,) 
or  that  he  had  turned  it  over  to  his  co- 
executor.  If  the  facts  had  been  made  ta 
appear  in  that  account,  the  devisees  would 
have  had  something  to  put  them  upon  their 
guard.  Appellant's  neglect  through  a  peri- 
od of  nearly  20  years  to  reporttothe  court 
his  own  transactions  with  respect  to  the 
property  of  the  estate  was  itself  negli- 
gence, and,  taken  in  connection  with  the 
report  made  by  himself  and  his  co-execu- 
tor, wherein  It  was  made  to  appear  that 
they  had  received  all  the  moneys  therein 
accounted  (or  Jointly,  is  sutncient,  we 
think,  to  render  him  liable.  The  court  be- 
low evidently  believed  that  the  loss  would 
not  have  been  sustained  If  the  appellant 
had  exercised  reasonable  diligence  and 
care  in  the  performance  of  his  duty  as  ex- 
ecutor, and  for  that  reason  held  him 
chargeable  with  tbe  deficiency;  and  we 
cannot  say  that  the  court  erred.  In  Adair 
T.  Brimmer,  74  N.  Y.  566,  the  court  held 
that  where  an  executor  through  his  negli- 
gence suffered  his  co-executor  to  receive 
and  waste  the  estate,  when  he  had  the 
means  of  preventing  It  by  proper  care,  be 
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was  liable  to  the  beneficiaries  fur  tbe 
waste.  In  Tbompeon  v.  Finch,  23  Beav. 
816,  an  exevntor  was  held  liable  for  fallare 
to  see  that  money  was  properly  Invested, 
although  he  had  been  informed  by  bis  cO- 
executor  that  it  had  been  properly  in- 
vested. The  executor  in  that  case  allowed 
a  period  of  10  years  to  pass  without  as- 
certaining what  the  co-executor  had  done 
with  the  {unds,  and  tor  such  negUsence 
was  held  liable,  although  no  Improper  mo- 
tive was  attributed  to  him.  It  has  been 
held  in  a  great  many  cases  that  It  is  the 
duty  of  executors  to  account  within  rea- 
sonable or  statutory  time,  and  a  neglect 
to  account  which  results  in  waste  renders 
the  executor  liable  the  same  as  In  case  of 
failui-e  to  collect  debts,  before  the  statute 
of  limitation  has  run  against  them.  Styles 
v.  Guy,  1  Macn.  &.  G.  434;  Sutherland  v. 
Brush,  7  Johns.  Ch.  17.  By  Joinlns  his  co- 
executor  In  the  account  of  1872,  appellant 
admitted  the  joint  liability  of  the  execu- 
tors for  the  balance  then  in  their  hands. 
If  the  account  had  been  settled  by  the 
court,  as  prayed  (or  by  ttaem  therein,  the 
order  nt  the  court  would  have  been  an  ad- 
ludicatlon  of  their  Joint  liability.  Ducom- 
oiun*8  Appeal,  17  Pa.  St.  208;  Haage's  Ap- 
peal, Id.  lOU;  Hengst's  Appeal,  24  Fa.  St. 
420. 

The  fact  that  the  money  and  the  sole 
management  of  the  estate  were  given  into 
the  hands  of  Saul  with  the  concurrence  of 
Mr.Richmond  is  immaterial.  Edmonds  v. 
Crenshaw,  supra.  Mr.  Richmond's  power 
of  attorney  authorized  him  only  to  collect 
moneys  due  non-resident  beneficiaries,  and 
gave  him  no  authority  to  direct  the  man- 
agement of  the  estate,  or  to  waive  any  of 
the  rights  of  those  whom  he  represented. 
The  court  found  that  tbe  sum  ol  $3,060  of 
tbe  balance  due  from  tbe  executors  was 
collected  by  Saul  subsequent  to  January 
1, 1809.  From  this  finding  It  Is  apparent 
that  only  $654.43  could  have  been  money 
which  appellant  turned  over  to  Saul,  and 
as  he  Is  entitled  to  a  credit  of  $1,000,  com- 
missions as  executor,  be  claims  that  tbe 
judgment  should  have  been  in  his  faror. 
It  la  true  said  amount  ol  $8,060  of  the 
money  turned  over  by  him  to  Saul  was 
actually  and  regularly  disbursed  by  the 
latter  in  payment  of  claloiR  and  legacies, 
and  Ifappellanthad  reported  correctly  and 
within  reasonable  time  his  transactions, 
so  as  to  show  the  court  and  beneficiaries 
the  limit  of  bis  responsibility,  he  would 
have  been  protected.  Instead  of  doing 
this,  however,  under  a  mistaken  Idea  as 
to  his  liability,  and  through  fear  "that  if 
the  matter  were  exposed  in  tbe  courts  it 
might  seriously  affect  bis  credit,  and  the 
credit  of  his  firm, "  he  failed  to  disclose  the 
fact  that  **he,  Saul,  was  not  doing  right," 
and  that  "there  was  a  shortage."  bor- 
rowed $2,!^,  which  was  one-half  of  the 
amount  then  due  the  legatees,  and  sent  It 
to  Mr.  Richmond  In  satisfaction,  as  be 
believed,  of  all  claims  against  him  on  ac- 
count of  the  default  of  his  co-executor. 
Subsequently,  Saul  prepared  an  account 
showing  a  balance  due  to  the  estate  of 
$3,622.79.  Appellant  examined  tbe  ac- 
count, and  it  was  signed  and  filed  as  the 
Joint  account  of  the  two  executors.  Upon 
Its  lace  It  appeared  that  the  ezecntors  had 


acted  Jointly  Id  tbe  receipt  and  disburse 
ment  of  all  the  property  of  the  estate,  and 
retained  a  balance  of  $3,622.79,  Including 
commissions.  Uere  Is  where  appellant 
made  his  greatest  mistake.  Tbe  law 
quired  prompt  reports  from  both.  In- 
stead of  reporting  his  own  transactions, 
and  permitting  or  requiring  his  co-execu- 
tor to  do  Ukewifie,  which  would  have  put 
ell  concerned  upon  notice  uf  tbe  several 
liabllltleB  of  each  executor,  he  Joined  In  au 
account  which  represented  him  to  be  Joint- 
ly responsible  with  Saul,  although  he 
knew  that  Saul  "was  not  doing  right, " 
and  allowed  It  to  slumber  on  tbe  records 
for  over  16  years,  without  any  effort  to 
correct  It,  or  have  It  settled.  In  the  mean- 
time his  co-executor  became  Insolvent,  and 
left  the  country.and  Isnow, together  with 
his  property,  if  he  has  any,  beyond  this 
jurisdiction.  When  appellant  discovered 
thac  there  was  a  shortage,  that  his  co- 
executor  was  not  doing  right,  and  was  In 
failing  circumstances,  it  was  his  duty  to 
the  beneficiaries  and  to  himself  to  report 
the  facts  to  the  court,  and  prosecute  a  set- 
tlement of  the  account;  this  would  have 
determined  tbe  liability  of  each,  and  put 
all  concerned  uponthelrgnard.  The  exact 
time  when  Saul  became  Insolvent  Is  not 
shown,  but  appellant  testifies  that  he  was 
In  business  some  time  after  the  account 
was  filed,  but  that  "his  reputation  was 
not  as  good  after  that  time  as  it  was  be- 
fore." It  Is  an  unfortunate  case;  but  up- 
on all  tbe  authorities,  and  upon  principle, 
we  must  hold  the  executor  responsible 
when  it  Is  BO  apparent  that  only  his  own 
negligence  and  mistaken  Idea  as  to  his  lia- 
bility have  occasioned  the  loss.  It  would 
never  do  to  permit  an  executor  to  appear 
to  be  acting  and  abaring  In  the  responsi- 
bility with  his  co-executor,  join  In  reports 
of  what  they  have  done  jolntly.an  j  many 
years  alterwardp,  whea  the  co-execator  la 
bankrupt,  and  out  of  the  Jurisdiction  of 
the  court,  allow  him  to  contradict  the  re- 
ports rendered,  and  avoid  responsibility 
by  showing  that  as  a  matter  of  fact  be 
hasdone  none,  oroniy  a  part, of  the  things 
reported.  There  Is  but  one  safe  course  lor 
one  named  as  executor  to  pursue,  either 
renounce  the  nomination  and  refuse  to 
qualily,  or  make  prompt  and  correct  re- 
ports and  accounts  of  bis  transactions  as 
executor,  and  have  them  settled.  The  ox^ 
der  affirmed. 

Weconcur:  Beattt.O.  J.;  Fox.J.;  Mo- 

FaBLAND.  J.  ;  WOKKS,  J. ;    SBABPSTBIlf.  J. 

  m  cii.  610) 

HoTT     Sam  Framoiboo  ft  N.  P.  B.  Ca 

(No.  14,066.)! 
{Supreme  Court  of  CaUfomia.  Dea  ll,  18M) 
Appbai.— DifliassAi.. 
Under  Sup.  Ct  Cal.  Rule  S,  providing  tbit, 
if  the  transcript  is  on  file  when  the  nouce  of 
motion  to  dismiss  appeal  because  the  transcript 
was  not  filed  in  time  Is  given,  that  shall  Ms 
stifflcient  aiwwer  to  the  motion,  it  is  not  snfUdent 
that  the  transcript  was  filed  on  the  same  day  thai 
the  notice  was  given,  bat  later  in  tbe  day. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jobx 
HtJNT.  Judge.  

'Affirmed  on  rehearing,  post,  lOetk 
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E.  S.  Lfppitt  and  Chnrles  F.  Hanlon,  for 
appellant.    T.  J.  Crowley,  for  reapondent. 

Feb  Cobiah.  Tbls  is  a  motion  to  dis- 
miss appeal  becaaee  the  transcript  was 
not  tiled  In  time.  The  Judfonent  was  ren- 
dered May  SBt  and  appeal  taken  Jane  12, 
1R90.  Smtember  10tb,  94  days  after  the 
taking  of  tbe  appeal,  the  clerk  of  the  court 
below  IsBned  bis  certificate  showingr  that 
no  transcript  had  been  prepared  or  certi- 
fied. September  20th,  notice  of  motion  to 
dismiss  was  given,  accompanied  witb  a 
copy  of  tbe  clerk's  certificate.  This  was 
served  at  9:80  a.  u.  At  8 :8U  P.  M.  the  fee 
for  filing  tbe  transcript  was  paid  to  the 
clerk  of  this  coort,  but  the  transcript  was 
not  then  delivered  toeald  clerk.  At  8  p.  m. 
of  that  day,  the  transcript  was  served  on 
coansel  for  respondent,  and  at  11  p.  m.  tbe 
clerk  found  the  transcript  in  the  letter 
box  at  his  residence,  and  marked  It  filed 
asofttaatday.  Bule  3  provides  that  if  the 
transcript  ia  on  file  when  tbe  notice  Is 
ffiven,  that  shall  be  a  sufficient  answer  to 
the  motion;  andconnsel  now  Invokes  the 
rule  that  the  court  will  not  take  cognl- 
zance  of  fractions  of  days.  V/e  appreciate 
the  force  of.  and  the  reason  for,  the  rule  so 
invoked,  and  have  no  doubt  sometimes 
applied  it  on  motions  of  this  kind.  But 
where,  as  In  this  case,  an  event  had  act- 
ually occurred, and  a  tact  been  established, 
tinder  which  rights  had  accrued  befoi-e  the 
happening  of  auotber  event,  which.  If  It 
had  occurred  a  few  hours  before,  might 
have  defeated  those  rights,  we  think  it  the 
duty  of  tbe  court  to  take  note  of  the  order 
of  those  events,  even  thongb  they  may  all 
have  happened  on  the  same  day.  The 
court  has  been,  and  possibly  ought  to  be, 
liberal  in  the  matter  of  extending  time  tor 
the  fliinjc  of  transcripts,  or  o(  relieving 
parties  from  the  effect  of  failure,  where  tbe 
d^ay  has  been  brief,  and  good  cause  has 
been  shown;  but  in  this  case  no  attempt 
was  made  to  secure  an  extension  ot  time, 
and  no  canso  or  excuse  is  ^own  for  a  de- 
lay of  nearly  80  days  in  filing  a  transcript 
BO  brief  that  It  could  have  been. and  finally 
was.  In  fact,  prepared  and  filed  iu  a  single 
day.  II  the  general  rule  In  regard  to  trac- 
tions of  daysis  Inevitably  to  apply  in  every 
such  case,  rule  S  of  this  coart  may  as  well 
be  repealed,.and  no  limit  fixed  for  tbe  fil- 
ing of  transcripts.  Such  practice  as  that 
adopted  in  this  case  is  peculiarly  adapted 
to  theencouragement  of  appeals  fordelay, 
and  ought  not  to  be  countenanced  by  the 
eourt.  The  motion  is  granted*  and  tbe 
appeal  dlsmlased. 

fs:  Cal.  IS)   

Leumann  v.  Schmidt,   (No.  12,547.) 
{Supreme  Court  of  CaHfomla.   Dec.  11,  1890.) 

Factok'b  Ijibx— Ck>xvEBaioN— Waivbb— Sput- 
T150  Cattsk  of  Action— Etidbnob. 
1.  DefeBdant  agreed  with  the  owner  of  some 
wine  to  receive  and  sell  it,  and  under  the  ogree- 
meot  did  receive  part  of  it.  He  then  refused  to 
flsU  the  wine  or  have  anything  more  to  do  with 
the  contract,  or  to  return  the  wfne  which  he  bad 
received,  or  to  accoiint  for  it.  When  demand 
was  made  on  defendant,  he  made  no  claim  of 
lien.  He  stated  to  witness  that  it  was  so  mixed  up 
with  his  wine  that  he  could  not  make  any  state- 
ment of  it  Held,  that  the  court  was  justiflcd  in 
finding  that  there  had  been  a  oonverslon  of  the 

T.26P.no.4— 11 


wine,  and  that  defendant  had  waived  his  lien  for 
adraaces  and  expenses,  if  any  he  had.  Revora- 
log     Pac.  Kep.  &T.S,  and  24  Pao.  Kep.  120. 

2.  Jt  being  stipulated  in  the  agreement  that 
the  owner  was  to  receive  for  tbe  wine  80  cents 
per  gallon  "net"  defendant  was  not  entitled  to 
any  allowance  for  aediment. 

8.  Defendant  having  converted  the  wine  to 
hie  own  use,  tiie  net  amount  per  gallon  that  the 
owner  was  to  receive  by  the  terms  of  the  agree- 
ment was  some  evidence  of  its  value  at  the  time 
It  wiis  converted. 

4.  Under  an  assignment  to  plaintiff  by  the 
owner  of  all  bis  interest  in  a  certain  num- 
ber of  gallons  of  wine,  "more  or  less,"  held 
by  defendant  or  sold  by  him  for  said  owner's  ac- 
count, plaintlfl  oould  maintain  an  action  toe  the 
value  <n  a  leas  namber  of  gallons  than  therein 
specified. 

On  rehearing.  For  former  reports,  see 
22  Pac.  Rep.  973,  and  24  Pac.  Rep.  120. 

Chapman  &  Slack,  for  appellant.  A, 
BeynemaUr  for  respondent. 

pATEBSON,  J.  The  authorities  are  clear 
upon  tbe  proposition  that,  when  one  per- 
son converts  to  his  own  use  the  personal 
property  of  another,  the  latter  may  waive 
the  tort,  and  sue  In  assampalt  for  the  val- 
ue thereof.  Fratt  v.  Clark,  12  Cal.  89; 
Roberta  v.  Evand,  4a  Cal.  380;  Berly  v. 
Taylor.  5  Hill,  677 :  a  Greenl.  Ev.  §  108. 
But  it  la  contended  by  appellant  that  tbe 
defendant  had  a  lien  on  tbe  wine  for  mon- 
ey paid  out  and  advanced,  and  that  bis 
refusal  to  comply  with  tbe  plaintiff's  de- 
mand did  not  constitute  a  conversion. 
The  .court  found,  however,  that  tbe  de- 
fendant advanced  on  accountof  saM  wines 
under  the  agreement  the  sum  of  ¥678.60 
and  no  more,  and  that  be  incurred  no 
other  liabilities  on  account  of  the  wine  un- 
der the  agreement ;  and  ihe  answer  of  the 
defendant  admits  that  he  had  received  "as 
the  proceeds  ot  the  sale  of  a  portion  of 
said  wines  mentioned  in  plaintiff's  com- 
plaint" the  sum  ot  $1,124.16.  Thus  It  ap- 
pears from  tbe  findings,  evidence,  and  ad- 
missions of  defendant  that  he  had  received 
more  than  be  bad  advwced  and  expended. 
But  If  this  were  not  so  the  defendant 
waived  his  lien,  If  any  he  had,  for  moneys 
advanced  or  expenses  Incurred  on  account 
of  the  wine  by  repudiating  tbe  contract, 
refusing  to  deliver  tbe  wine,  and  by  de- 
clining to  account  to  Smith  for  the 
amount  received  or  expended.  It  has  been 
held  In  England  that  a  person  having  a 
Hen  on  goods  does  not  waive  it  by  tbe 
mere  fact  of  his  omission  to  state  that  he 
claims  them  In  that  right  when  they  are 
demanded,  but,  If  a  dttterent  ground  ot  re- 
tention than  that  of  the  Hen  be  assumed, 
the  lien  ceases  to  exist.  In  this  country 
the  weight  of  authority  seems  to  support 
the  contention  that  It  tbe  bailee  refuse 
upon  demand  to  deliver  the  property  with- 
out setting  up  any  Hen  thereon  be  waives 
his  right  to  claim  a  lien  after  suit  brought. 
Hanna  v.  Phelps.  7  Ind.  24;  Everett  v. 
Saltus,  16  Wend.  478.  In  the  case  at  bar  It 
Is  true  The  defendant  was  not  merely  a 
bailee  for  servii-e,  he  was  also  a  factor  to 
sell ;  but  he  not  only  tailed  to  assert  a  lien 
on  the  wine  for  advances  and  expenses  at 
tbe  time  a  demand  was  made  upon  blm, 
but  he  notified  Schmidt  "that  he  would 
not  bare  anything  more  to  do  witb  the 
contract. "  refused  to  go  on  with  the  sale 
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of  the  wine  orhaveanythlnK  further  to  do 
with  It,  ant)  refused  to  deliver  posHeeeioQ 
of  the  wine,  or  make  any  accounting  in 
relation  thereto.  He  stated  to  one  of  the 
witnesses  that  he  coald  not  tell  anything 
about  the  wine,  as  **  It  was  eo  mixed  up 
with  his  own  wine  that  he  could  not  make 
a  statement  of  it."  Upon  this  evidence 
the  court  was  justified  in  finding  that 
there  was  a  conversion  of  the  property, 
and  that  defendant  waived  hla  lien,  if  any 
he  had.  Section  2910,  Civil  Code ;  McPher- 
son  V.  Neutfer,  11  Bleb.  Law,  267;  Banisby 
V.  Beesley.  11  Or.  49,  8  Pac.  Bep.  2ti8; 
Overt.  Lleus,  p.  142,  §  115.' 

We  do  not  think  that  the  defendant  Is 
entitled  to  any  allowance  for  the  230  gal- 
lons of  sediment,  or  for  the  nioneyexpend- 
ed  for  freight,  labor,  and  materials.  He 
knew  when  he  took  the  wine  that  there 
would  be  some  sediment  and  waste  In  cur- 
ing it,  and  It  was  stipulated  in  the  agre4>- 
xncnt  that  plaintiff  was  to  receive  20  cents 
persallon  net.  He  agreed  to  furnish  the 
necessary  labor  and  outlay  for  freight,  la- 
bor, etc.,  in  shipping  and  curing  the  wine. 
It  is  admitted  that  he  received  the  7,9S1 
gallons  of  wine  with  which  tha  court 
charged  him,  and,  having  converted  it  all 
to  his  own  use,  any  expense  or  loss  in- 
cnrred  in  getting  possession  of  that  qaan- 
tity  or  Improving  its  quality  must  be 
borne  by  himself. 

The  finding  of  the  court  as  to  the  value 
of  the  wines  is  supported  by  the  evidence. 
Mr.  Smith  testified  that  if  the  defendant 
bad  sold  the  wine  at  once  "he  could  have 
realized  a  great  deal  more  than  twenty 
cents  per  gallon,  for  wines  were  very  high 
at  that  season,  bnt  his  neglect  and  delay 
caused  me  a  great  loss.**  Furthermore,  It 
was  stipulated  in  the  contract,  as  stated 
above,  that  plaintiff  should  receive 20cents 
per  gallon  net;  and.  under  these  circum- 
stances, having  converted  It  to  his  own 
use,  we  think  the  price  stipulated  in  the 
agreement  Is  some  evidence  of  the  value  of 
the  property  at  the  time  of  the  conversion. 

The  point  was  made  that  the  assign- 
ment to  the  plaintiff  did  not  entitle  him  to 
maintain  this  action,  but  we  think  it  is 
sufficient  to  support  an  action  for  the  val- 
ue, although  it  be  for  only  a  portion  of 
the  wines  referred  to  In  the  agreement. 
Ttie  rale  against  the  splitting  up  of  the 
canseof  action  (ZIrker  v,  Hughes,  77  Gal. 
2S5. 19  Pac.  Bep.  423,)  is  inapplicable  to 
this  case. 

The  findings  of  the  court  are  supported 
by  the  evidence,  with  the  exception  of  the 
fourth  finding,  wliich  states  that  defend- 
ant incurred  no  other  liabilities  and  made 
no  other  advances  than  tho  $(i78.50  cash, 
advanced  to  Smith.  The  latter  testified 
that  he  received  from  the  defendant  the 
sum  ol  $678.60  In  cash,  and  some  casks 
that  he  had  ordered  from  the  defendant. 
The  defendant  testified  that  the  casks  re- 
ferred to  were  furnished  at  the  request  of 
f^mith,  and  were  worth  the  sum  of  $39.55, 
including  drayage,  which  amount  was 
charged  to  Smith  as  an  advance  under  the 
contract.  It  Is  clear,  therefore,  that  the 
defendant  should  have  been  allowed  that 
amount  as  an  offset  in  addition  to  the 
*67S.50.  The  cause  Is  remanded,  with  di- 
rections to  the  court  below  to  modify  the 


Jadgment  by  Inserting  therein  f912.95,  in- 
stead of  the  words  and  figures  "nine  hun- 
dred and  fifty-two  and  fllty-hundreths 
(¥952  50-100)  dollars.  **  As  so  modified  the 
Judgment  will  stand;  bnt  the  Despondent 
will  be  taxed  with  the  costa  of  this  appeal. 

We  concur:  Beatty,  C.  J.;  McFab- 
LAND^J.;  Fox,J.;  Sharpstbin.J.;  Thobk- 

TON,  J. 


  (W  C»l.  U) 

Robinson     Mbrbill  et  al.   (No.  12,900.) 

(Supreme  Court  of  California.    Dec.  11,  1890.) 

Stkbst  Assesshbnts— FoBBOLoanBZ  or  Lien— 
Pabtibs. 

In  an  action  to  foreclose  a  street  assees- 
ment  lien  upon  a  lot  under  St.  Cal.  1871-72,  p.  8L0, 
it  beioff  required  by  the  statute  that  the  owners 
of  the  lot  be  sued,  the  burden  of  proof  that  de- 
fendants were  the  owners  is  apon  plaintiff,  thoo^ 
the  answer  alleges  that  the  title  was  in  certain 
persons,  one  of  whom  was  not  a  party  defendant. 

CommlsKloners' derision.  Departments. 
Appeal  from  superior  conrt,  city  and  coun- 
ty of  San  Francisco;  Wu..mau  T.  Wal- 
lace, Judge. 

J.  M.  Wood,  for  appellant.  Geo.  B.  Mer- 
rill, for  respondents. 

Belcher,  G.  C.  This  action  was  brought 
to  foreclose  a  street  assessment  lien  upon  a 
lot  of  land  In  the  city  and  county  of  San 
Francisco.  The  original  complaint  was 
filed  in  November,  1877,  and  €in  amended 
complaint  in  March,  1887.  The  court  be- 
low gave  Judgment  for  the  defendants, 
and  the  plalntin  appeals  from  an  order  de- 
nying his  motion  for  a  new  trlaL  The 
complaint  alleged,  among  other  things, 
that  the  defendants  were  the  owners  of 
the  property  assessed.  The  answer  denied 
this  averment,  and  alleged  that  "at  all 
the  times  and  dates  of  the  proceedings  set 
forth  in  the  complaint,-and  particularly 
on  the  twenty-first  day  of  May,  1877,  tbe 
defendant  J.  C.  Merrill,  and  one  Moses 
Ellis,  who  Is  not  made  a  party  defendant 
in  this  action,  were  the  owners  In  com- 
mon, each  of  one-half  part  uudlvlded,  of 
the  laud  mentioned  In  said  complaint." 
At  the  trial  the  plaintiff  offered  and  read 
In  evidence  the  original  contract,  assess- 
ment, diagram,  and  warrant,  and  affida- 
vit of  demand  thereto  annesrad,  together 
with  tbe  indorsements  tbereon,  showing 
the  due  recording  of  all  the  papers,  and 
also  a  deed  of  J.  C.  Merrill,  by  the  sheriff 
of  San  Francisco,  conveying  all  tbe  undi- 
vided oneJiall  part  of  the  land  in  ques- 
tion to  his  co-defendant,  the  Hlbemla  Sav- 
ings &  Loan  Society,  on  the  9th  day  of 
July,  1881,  which  was  recorded  on  tbe  llth 
day  ol  the  same  month.  The  plaintiff 
then  rested  his  case,  and  tbe  defendants 
offered  no  evidence.  The  court  found  that 
all  tbe  allegations  of  the  complaint  were 
true,  except  as  to  the  ownership  of  the 
land,  and,  as  to  that,  "that  the  defend- 
ants were  not  the  owners  ol  said  land,  on 
the  2l8t  day  of  May,  1877,  as  alleged  in  said 
amended  complaint,  or  at  any  other  time; " 
and,  an  a  conclusion  of  law,  that  the 
plaintiff  was  not  entitled  to  a  judgment 
and  decree  In  his  favor,  but  that  defend- 
ants were  entitled  to  Judgment  for  their 
costs.  To  maintain  his  action,  it  was 
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necessary  that  the  plaintiff  make  all  the 
ownera  ol  the  property  assesaed  parties 
defendant.  Hancock  r.  Bowman.  49  Cal. 
413;  Clark  v.  Porter,  53  Cal.  409;  DlgKins 
T.  Reay,  54  Cal.  625;  Harney  r.  Appelf;ate, 
57  Cal.  205.  Whether  the  defendants  were 
such  owners  or  not  was  an  Issue  distinctly 
raised  by  the  answer,  and  the  only  qncs- 
tion  Is,  on  which  side  was  the  burden  of 
proof  upon  this  issue?  Counsel  for  appel- 
lant contend  that  the  burden  was  on  the 
defendants  to  show  that  tltey  were  not 
the  owners  of  the  property,  bnt  that  Mer- 
rill and  Ellis  were.'aB  alleged  in  the  an- 
swer. In  support  of  their  contention, 
counsel  cite  section  13  of  the  act  under 
which  the  proceedings  were  taken,  (St. 
1871-72,  p.  816,)  declaring  what  shall  con- 
stitute a  sutQcient  complaint,  and  section 
17,  declaring  who  are  to  be  regarded  and 
treated  as  owners,  and  also  the  caaeof 
WhlttQK  T.  Townsend,  57  Cal.  BIB.  The 
portions  of  the  sections  cited  read  as  fol- 
lows: Section  13:  "In  bringing  an  action 
to  recover  street  assessments,  the  com- 
plaint need  not  show  any  of  the  proceed- 
ings prior  to  the  issuance  of  the  assess- 
ment, diagram,  and  certificate;  but  it 
shall  be  held  legally  sufficient  if  ft  shows 
the  title  of  the  court  in  which  the  action  Is 
brought  by  the  parties  plaintiff  and  de- 
fendant, the  date  of  the  Issuance  of  the  ns- 
Beasment.  the  date  of  the  recording  there- 
of, the  book  and  page  where  recorded,  a 
general  statement  of  the  work  done,  a  de- 
scription of  the  lot  or  lots  sought  to  be 
cbaiffed  with  the  assmsmenta,  the  amount 
assessed  thereon,  that  the  same  remains 
unpaid,  and  the  proper  prayer  for  relief." 
Section  17:  "The  personowniiig  the  fee,or 
the  person  In  the  possession  of  lands,  lota, 
or  portions  of  lots,  or  buildings,  under 
claim  of  ownership,  or  exercising  acts  of 
ownership  over  the  same  fur  himself,  or 
as  the  administrator  or  guardian  of  the 
owner,  or  the  person  In  whom ,  on  the  day 
the  action  commenced,  appears  the  legal 
title  to  the  land  by  deeds  recorded  In  the 
recorder's  office  in  the  city  and  county  of 
San  Francisco,  shall  be  regarded,  treated, 
and  deemed  to  be  the  owner,  (tor  the  pur- 
poses of  this  taw.)  according  tu  the  in- 
tent and  meantngot  that  word  as  used 
tn  this  act."  In  Whiting  v.  Townsend  it 
was  held  that  the  complaint  was  suffi- 
cient nnder  the  thirteenth  section  of  the 
statute,  but  there  was  no  suggestion  or 
intimation  that  all  of  the  owners  need  not 
be  joined  as  defendants.  On  the  contrary, 
the  court,  on  page  519,  said  :  "The  finding 
of  the  court  below  was  that  the  defend- 
ants were  the  owners  In  fee  of  the  land  at 
the  time  the  assessment  was  made,  and 
at  the  date  of  the  commencement  of  the 
action.  This  is  a  sufficient  finding  upon 
the  question  of  ownership.  •  •  •  The 
whole  lot  was  liable  for  the  en  tire  assess- 
ment, and  nt>  particular  part  of  It  was 
liable  for  any  particular  portion  ol  the 
assessment.  The  statute  requires  that 
the  owners  of  the  land,  lot,  or  portion  of 
lot  assessed  shall  be  sued, "  etc.  In  the 
sections  and  case  above  cited  we  see  noth- 
ing to  sustain  the  theory  of  appellant. 
Bis  complaint  nndoubtedly  complied  with 
the  provisions  quoted  from  section  13,  but 
It  does  not  follow,  because  this  Is  so,  that 


the  necessary  parlies  were  made  defend- 
ants. In  a  case  of  this  kind,  the  ownera 
of  the  property  assessed,  or  their  repre- 
sentatives, on  the  day  when  the  action  Is 
commencedfmvst  be  sued,  or  the  action 
must  fail.  Whether  the  defendants  were 
such  owners  or  not  was  therefore  an  issu- 
able fact,  and  the  burden  of  establishing 
by  competent  proofs  the  affirmative  of 
the  Issue  was  clearly  cast  upon  the  plain- 
tiff. He  offered  no  evidence  upon  the  sub- 
ject, and  his  theory  seems  to  have  been 
that  the  averment  in  the  answer  that 
Merrill  and  Ellis  were  the  owners  was 
new  matter  which  relieved  him  of  the  bur- 
den, and  cast  it  upon  the  defendants. 
This  theory,  however,  Is  unteuable.  The 
averment  referred  to  was  not  new  mat- 
ter, but  was,  in  legal  effect,  merely  a  de- 
nial of  the  averment  of  the  complaint  as 
to  ownership.  Ouddard  v.  Fulton,  21  Cal. 
486.  The  appellant  also  says  In  his  brief: 
"The  HIb.  S.  &  L.  Society  was  the  owner 
of  one-half,  and  why  not  be  compelled  to 
pay  a  half,  at  any  rate?"  A  full  answer 
to  this  query  Is  found  In  the  cases  above 
cited.  In  Clark  v.  Porter  and  Digglns  v. 
Reay  it  was  distinctly  held  that.  In  such  a 
case  as  this,  the  statute  gives  no  author- 
ity for  a  decree  enforcing  the  lien.  In  the 
absence  of  any  of  the  parties  Interested. 
We  advise  that  the  order  appealed  from 
be  affirmed. 

We  concur:  Hatne,  C.  ;  Footb,  C. 

PerCdrum.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed. 

— — '  06  Colo.  129) 

York  v.  Fortenbury  et  at. 

(Supreme  Court  of  Colorado-   Nov.  19,  1800.) 

PLSADtse  Ain>  Fboof— Vabiakox  —  ApPBAli— B>- 
VIEW  OV  EVIDBRCB. 

1.  Ad  answer  alleffiag  a  joist  loan  to  both 
plainUlb  is  not  Bustained  by  proof  of  a  loan  to 
one  of  them  iDdividually. 

9.  Where  the  record  on  appeal  does  not  con- 
tain all  the  evidence,  an  objection  that  the 
ludgment  is  not  sostalDod  by  the  evidence  will 
not  DO  considered. 

Appeal  from  superior  court  of  Denver. 

W.  B.  Herr  and  W.  W.  Cooke,  for  appel- 
lant. Stuart  Bros.  A  Andrews,  for  app^ 
lees. 

Helm,  C.  J.  Appellees  brought  suit 
against  appellant  for  work  and  labor 
done  at  appellant's  Instance  and  request. 
The  answer,  alter  putting  In  Issue  all  the 
material  averments  of  the  complaint,  con- 
cluded with  a  counterclaim  In  the  follow- 
ing words:  ''That  defendant  lent  to  the 
plaintiffs,  at  their  special  instance  and  re- 
quest,the  sum  of  9f>00;  that  they  have  not 
paid  any  part  thereof. "  The  cause  was 
tried  to  the  court,  without  a  jury.  Appel- 
Itint'a  counter-ciuim  was  disall'owed,  and 
Judgment  was  rendered  in  favor  of  appel- 
lees for  $240  and  costs.  A  reversal  is 
asked  upon  the  ground  that  the  Judgment 
Is  not  sustained  by  the  evidence.  In  the 
first  place,  there  Is  not  a  total  absence  of 
proofs  to  support  a  matter  essential  to 
appellees'  recovery.  The  testimony  Is  in 
some  particulars  conflicting,  but  the  Judg- 
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roent  la  not  bo  incnnsistent  with  the  great 
preponderance  thereof  ae  to  justify  Inter- 
ference by  this  court.  Besides,  in  view  of 
the  fact  that  the  record  before  as  does  not 
purport  to  contain  all  the  evidence,  we 
would.  In  any  event,  decline  to  consider 
favorably  the  present  objection. 

The  principal  ground  nrged,  however,  In 
support  of  a  reversal.istheeiclufllon  of  ap- 
pellant's testimony  offered  to  establish  her 
counter-claim.  Theactlon  was  brought  by 
two  parties,  Fortenbury  and  Carson,  as 
co-plaintiffs.  The  answer  averred  a  Joint 
loan  to  the  plaintiffs.  Tbe  proof  rejected 
showed  that  the  loan  In  question  wag 
made  to  Fortenbury  individually,  Carson 
deriving  no  benefit  ther^rom.  and  not  be- 
ing In  any  way  connected  therewith.  The 
allegation  of  a  loan  to  both  plaintiffs  Is 
not  sustained  by  proof  of  an  Individual 
ioan  to  one  of  them.  There  was,  there- 
fore, such  a  variance  between  the  pleading 
in  queHtlon  and  tbe  proof  offered,  as  Justi- 
fied tbe  court's  rejection  of  the  latter.  In 
view  of  the  foregoing  conclusion.  It  Is 
not  necessary  to  discuss  thelurtherspeclflc 
point  made  In  the  briefs  that  the  Individu- 
al debt  of  a  partner  cannot  be  set  oft 
against  a  firm  demand  in  suit  by  the  firm, 
or  the  exceptions  to  this  inile.  relied  on  by 
opposing  counsel.  The  Judgment  of  the 
court  below  la  aflSrmed. 

(15  Colo.  360)   

ZiPPAR  v.  REPPr, 

<(jSupre??i«  Court  of  Colorado.  Nov.  7,  1890.) 

Ia.3n>LOBD  A.VD  Tenant— Tbnanct  iboh  Tbab  to 
Yeab. 

Where  a  lessee  for  a  year,  upon  the  expira- 
tion of  his  term,  oontinaea  in  possession  by  the 
consent  of  tbe  lessor,  with  no  alteration  in  the 
agreement  between  them  save  an  Increase  in  the 
rent,  which  is  duly  paid,  he  becomes  a  tenant 
for  another  year. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  coanty. 

Pence  &  Pence  and  DoUoff  &  Wrtgbt,  for 
appellant,' 

BissBLL, C.  Gsorge P.  Beppy  commenced 
this  action  before  a  justice  of  the  peace  to 
recover  the  posseealon  of  certain  properties 
situated  In  tbe  city  of  Denver.  He  based 
his  right  of  recovery  xipon  a  lease  executed 
upon  the  ]8t  day  of  December,  1886,  by  one 
Harriett  UUnian,  the  owner  of  the  prop- 
erty, to  him  and  another.  The  defense, 
was  a  lease,  resulting,  by  operation  of 
law,  from  a  holding  over  by  Zippar,  after 
the  expiration  of  a  term  pi-eviously  granted. 
It  appeared  In  evidence  that,  in  August, 
38S5,  the  owner  of  the  property.  Mrs.  Ull- 
man,  executed  a  written  lease  to  tbe  de- 
fendant, Zippar,  for  the  period  of  oneyear, 
upon  certain  terms  and  conditions,  among 
which  was  the  payment  of  a  monthly  rent 
of  S*^.  The  tenant  Zippar  occupied  the 
preiiiiscs  uiitll  the  expiration  of  tJie  term 
limited  by  his  original  agreement.  With- 
in a  day  or  two  of  the  iRt  ol  August,  1886, 
Mrs.  Ullman  called  for  her  rent,  and  when 
tendered  a  check  for  $80,  which  had  been 
the  algreed  price,  demanded  ^.'S  per  month 
more,  alleging  that  the  neighboring  prem- 
ises were  being  rented  fur  $S5,  and  she 


should  decline  to  take  less  for  her  prop- 
erty. Nothing  whatever  was  said  between 
the  parties  as  to  the  terms,  or  conditions, 
or  duration  of  the  ensuing  tenancy  in  case 
Zippar  should  accept  the  proposition  of  a 
raise.  The  next  day  Mrs.  Ullman  came 
back  for  her  rent,  and  was  paid  tbe  $85, 
which  she  bad  Insisted  upon  receiving  aa 
the  monthly  rental.  Thereafter,  the  de- 
fendant, Zippar,  continued  to  occpuy  the 
premises,  and  pay  tbe  stipulated  rent,  un- 
til the  month  of  December,  1886,  at  which 
time  he  was  given  notice  to  quit;  refusinfc 
to  vacate,  these  proceedings  were  Institut  • 
edforthepurposeof  ejectiugbim.  Tbepru- 
ceedlngs  resulted  In  a  judgment  of  ouster. 
He  contended  that  etnce  he  bad  been  a  ten- 
ant from  year  to  year,  and,  upon  the  expi- 
ration of  tbe  term  limited  liy  the  original 
agreement,  had  continued  Inpoasesslon  by 
theconsent  of thelandlurd,  with  nocliange 
in  the  contract  between  them  save  the  al- 
teration which  was  made  in  the  price,  he 
bad  a  right  to  occupy  and  be  treated  as  a 
lessee  for  the  term  of  one  year.  That  he 
was  right  is  too  well  settled  in  the  law  to 
permit  of  dispute.  After  the  expiration  of 
a  lease  for  o  year,  it  the  tenant  holds  over 
with  the  consent  of  the  landlord,  the  law 
treats  him  as  responsible  to  bim  aa  upon 
a  hiring  tor  another  year,  npon  the  same 
terms  and  conditions  as  those  which  con- 
trolled tbe  antecedent  tenancy.  This  prin- 
ciple Is  so  well  settled  that  it  would  be 
folly  to  incumber  the  reports  with  a  state- 
ment of  the  reasons  upon  which  the  rule  Is 
based.  It  is  enough  to  declare  its  exist- 
ence. Schuyler  v.  Smith.  51  N.  Y.  309; 
Woltfe  V.  Wolff,  69  Ala.  549.  As  In  all 
other  states  where  the  question  has  arisen, 
tbe  same  doctrine  has  been  declared  in 
Colorado,  and  in  these  terms:  "If  a  ten- 
ant under  a  lease  for  a  year  holds  over 
after  the  expiration  of  his  term,  in  the  ab- 
sence of  a  new  agreement,  he  holds  the 
premises  subject  to  thecovenants  and  con- 
ditions contained  in  the  original  lease. 
Tbe  holding  overrestsnotnpon  thefonuer 
leaj<e,  but  upon  a  now  contract  ^hicb  the 
law  Implies  to  be  for  the  same  time,  and 
upon  the  same  terms,  with  the  lease  under 
which  the  premises  were  hold  thepreceding 
year. "  Sears  v.  Smith,  3  (^olo.  2>^S ;  Reltb- 
man  v.  Brandenburg,  7  Colo.  481,  4  Pac. 
Kep.  788.  Nothing  whatever  occurred  be- 
tween the  parties  at  the  time  of  the  pay- 
ment of  tbe  rent,  la  August,  1886,  to  pre- 
vent the  application  of  this  well-established 
rule.  Both  tbe  landlady  and  the  tenant 
were  silent  upon  every  matter  essential  to 
the  construction  of  a  new  agreement.  It 
Is  well  settled  that  the  rij^hts  of  the  par- 
ties were  unaffected  by  the  alteration  of 
the  rent.  Digby  v.  Atkinson,  4  Camp.  275. 
Tbe  existing  tenancy  must  then  be  held  to 
be  one  for  a  year,  running  from  August, 
1S86,  until  August,  1887.  The  Judgment 
should  be  reversed,  and  tbe  cause  re- 
manded. 

BicuMONO  and  Bred,  OC.,  concur. 

Pfu  Cdrtam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgmrat  of  the 
court  below  is  reversed. 
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Denver,  U.  &  P.  Rt.  Co.  t.  Babbaloux 
et  »/. 

{Supreme  Court  o/  Colorado.  Nov.  7.  1890.) 
SvRBKT  RauiItat  Cdmpanibs— Bboadbhiso  Oauob 

— ISJUNCTION. 

1.  Where  a  city,  by  its  ordhutooe,  grsnta  to  a 
railroad  company  the  right  of  way  for  ita  trsolu 
through  certain  streets,  and  tbere  is  nothing  in 
the  ordinance  as  to  the  width  of  the  tracks,  the 
ctonpany  will  not  be  enjoined  at  the  salt  of  own- 
ers of  abntting  property  from  changing  ita  track 
trom  a  narrow  to  a  broad  gauge. 

2.  If  an  injunction  could  be  granted,  a  decree 
prohibiting  tite  broadening  of  the  gange  outside 
the  limits  of  defendant's  pixiperty  ooiild  not  stand. 

CommlBsioners'  df^lelon.  Appeal  from 
district  court,  Arapahoe  county. 

A  bill  waB  filed  In  thiscase  by  Barsaloax 
and  others  by  which  they  sought  to  re- 
strain the  Denver,  Dtah&  Pacific  Railroad 
Company  from  laying  a  third  rail  on  a 
street  over  which  they  were,  and  for  sev- 
eral years  had  been,  operating  a  narrow- 
gaose  road,  until  compensation  should  be 
made  for  the  reaultfnx  damage,  or  the 
company  proceed  to  condemn  under  the 
statute.  It  appeared  that,  Jn  1878,  one 
Joseph  L.  Collins  filed  In  the  recorder's 
office  of  Arapahoe  county  a  plat  of  an  ad- 
dition to  the  dty  of  Denrer.  The  addi- 
tion contajned  some  83  lots,  and  through 
it.  according  to  the  plat,  ran  a  street 
which  was  named  Argostreet.  Thisstreet 
seemed  to  be  only  a  division  or  boundary 
between  the  two  blocks  of  lots,  tor  there 
was  no  outlet  at  either  end,  and  it  abut- 
ted as  to  its  termini  upon  other  properties 
b^ouglng  to  other  people.  Later,  (?ollinB 
conveyed  three  of  the  lots  to  Louis  Ma  be, 
who  transferred  them  in  August,  1881,  to 
Annie  Barsnloux,  the  wife  of  David  Bar- 
saloux,  one  of  the  plaintiffs.  These  trans- 
fers were  put  In  evidence,  and  whatever  ol 
light  or  title,  as  to  the  street,  would  pass 
to  adjoinli^  lot-owners  by  virtuedt  a  con- 
veyance from  Collins,  passed  to  Mrs.  Bar- 
salonx;  the  other  two  plaintiffs.  Bra- 
honey  and  Reese,  ottered  no  evidence  of  ti- 
tle save  a  deed  from  Brill  to  Reese,  in  De- 
cember, 1881,  und  a  deed  from  Ryan  to 
Brahoney  in  March,  1881.  Where  their 
frrantors  got  title  does  not  appear;  but 
the  matter  of  title  was  not  the  snbiect  of 
inquiry  in  the  court  below,  nor  la  error 
assigned  for  failure  ol  proof  npon  that 
matter.  It  Is  sufficiently  manifest  how- 
ever that  all  these  parties  were  In  posses- 
sion of  the  respective  lots,  as  they  were 
claimed  some  time  in  the  year  1881.  In  the 
fall  of  that  year  the  railroad  company 
constracted  a  narrow-gauge  track  over 
Its  own  property  which  was  Immediately 
south  of  the  Collins  addition,  and  thence 
northward  along  and  throughout  the 
entire  length  ol  .\rgo  street.  The  plain- 
tiffs were  in  possession  of  the  property  de- 
scribed In  their  bill  at  the  time  that  the 
road  was  constructed.  It  is  probable 
however  that  the  construction  uf  the 
hunses  thereon;  and  the  actual  occnpancy, 
commenced  abont  the  time  the  railroad 
wffB  bnllt.  The  company's  depot  lay  to 
the  south  and  west  of  the  plaintiffs'  prop- 
erty ;  but,  by  an  ordinance  of  the  common 
council  of  the  city  of  Denver,  the  corpora- 
tion was  authorised  to  construct  and  lay 
Its  tracks  along  and  across  the  varioDsal- 
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leys  and  streets  lying  between  the  depot 
and  their  property  which  Joined  the  Col- 
lins addition  on  the  south.  From  the  time 
that  the  railroad  company  prepared  Its 
grade  and  laid  its  track  along  Argo 
street,  in  the  fall  of  1881,  It  continued  its 
use  and  operation  as  a  narrow-gauge 
road  down  [to  the  time  of  the  Injury  com- 
plained of.  In  the  spring  and  summer  of 
1887,  the  company  proceeded  to  lay,  on 
the  ties  already  in  the  street,  a  third  rail 
to  accommodate  the  transfer  uf  broad- 
gauge  cars  to  their  yard  and  depot  trom 
their  connections  with  the  broad-gauge 
roads  north  of  the  addition.  The  laying 
of  the  third  rail  bad  been  finished,  at  the 
time  of  the  filing  of  the  bill,  to  a  puint  be- 
yond the  immediate  frontage  of  the  plain- 
tiffs' property.  It  appeared  that  from 
time  to  time  afterwards  they  put  In  new 
ties,  fixed  the  grade,  and  otherwise 
strengthened  the  work  already  done,  bat 
that  the  new  ties  were  all  of  the  same^ 
lencth  as  the  old  ones,  and  apparently  oc- 
cupied no  more  of  the  street.  Theevldence 
tended  to  show  that  the  burden  ol  the 
easement  was  unchanged  by  the  altera- 
tion of  the  gauge  of  the  road.  No  evidence 
of  special  damage  or  of  any  damage  at 
all,  except  that  which  might  InfereutlaUy 
result  trom  the  broadening  of  the  gange 
of  the  road,  was  offered  by  the  plalntiffe. 
No  sort  of  objectiun  was  ever  made  by 
the  plaintiffs  to  the  use  of  thestreet  by  the 
railroad  company  until  they  commenced 
to  widen  their  tracks.  The  answers  ol 
the  company  setting  np  their  various  de- 
fenses were  interposed  in  apt  season,  and 
a  preliminary  injunction  was  Issued  re- 
straining the  corporation  from  further 
proceeding  with  the  laying  of  the  third 
rail;  and,  on  the  final  bearing,  after  mak- 
ing the  proofs  which  show  the  foregoing 
farts,  the  court  entered  the  following  de- 
cree: "And  now  on  this  day,  this  cause 
again  coming  on  for  final  decision  on  the 
pleadings,  evidence,  and  arguments  of 
counsel  heretofore  submitted  to  the  court, 
and  the  court,  now  being  sufficiently  ad- 
vised in  the  premises,  does  find  the  equity 
of  BPid  cause  with  the  plaintiffs,  where- 
upon It  is  ordered,  adjudged,  and  decreed 
by  the  court  that  the  preliminary  Injunc- 
tion heretofore,  and  on,  to-wit,  the  ISth 
day  of  October,  A.  D.  1887,  Issned  In  sMd 
cause  be,  and  the  same  is  hereby,  made 
perpetual  so  far  as  the  same  restrained 
the  construction  of  a  third  rail  beyond  the 
point  at  which  the  same  Is  now  construct- 
ed, and  that  plaintiffs  do  have  and  recov- 
er from  the  defendant  their  cost  herein  ex- 
pended to  be  taxed,  and  that  they  have 
execution  and  fee-bill  therefor,  to  which 
the  defendant  at  the  same  time  excepts." 

Wttlcott  &  Vaile,  for  appellant.  lirowrn 
A  Putaam,  for  appellees; 

BrssEi.L,  C,  (after  stating  the  facts  us 
above.)  A  great  many  questions  are 
raised  and  discussed  by  counsel,  bnt  as 
the  case  has  been  practically  settled  by  a 
decision  rendered  In  this  court  subsequent 
to  the  hearing  and  Judgment  In  the  court 
below,  most  of  them  will  be  left  undeter- 
mined. The  very  full  statement  of  facts 
which  precedes  this  opinion  will  show  tlvi 
applicability  of  that  decision  to  this  con- 
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troveray,  and  aerve  to  eliminate  from  tbe 
dlscusBion  most  of  tlie  other  questions 
which  n  onld  naturally  be  suggested. 
There  Is  no  dispute  concerning  the  extent 
and  character  ut  the  antecedent  occupa- 
tion of  thestreet  by  therallroad  company. 
The  road  was  built  and  put  into  practi- 
cal operation  in  the  fall  of  1S8I,  and  since 
that  time,  down  to  the  laying  of  the  third 
rail,  which  la  tbe  injury  complained  of, 
the  street  bad  been  occupied  by  the  com- 
pany, and  the  road  constantly  used  by 
tbem  In  the  operation  and  maintenance 
of  their  system.  To  this  operation  and 
nse  the  plaintiffs  offered  no  objection. 
During  this  entire  period,  as  they  allege, 
they  were  the  owners,  and  in  the  occn- 

{>ancy,ot  the  lots  which  they  claimed  were 
Djaied  by  the  laylngot  the  third  rail.  This 
re^l  was  to  be  laid  on  the  old  road-bed  and 
tiee,  and  was,  if  anything,  an  added  bur- 
den laid  upon  tbe  street.  At  no  point  In 
Us  course  did  the  road  cross  the  property 
of  the  complainants,  and  touch  the  lots  of 
which  they  possessed  the  fee.  Tbe  case 
then  Is  clearly  within  the  principles  laid 
down  In  the  caseof  Railroad  Co.  v.  Domke, 
11  Colo.  247,  17  Pac.  Rep.  777. 

It  was  not  open  to  the  complainants  to 
Interfere  with  the  operation  of  the  road 
already  constructed.  The  absence  of  pro- 
test or  objection,  and  the  implied  as^eiit 
to  that  use,  properly  presumed  from  tbeir 
Bflence.  effectually  precluded  tbe  plaintiffs 
from  seeking  any  equitable  relief  against 
the  continued  operation  of  tbe  road  as 
originally  constructed.  They  are  equally 
without  rlglit  to  injunctive  relief  for  the 
damages  reeultine  from  the  laying  of  the 
third  rail,  and  the  extended  use  of  the 
road-bed  tor  that  purpose.  Tbe  plaintiffs 
were,  it  anything,  simply  abutting  lot- 
owners,  with  no  title  to  the  fee  of  the 
street,  and  therefore  without  other  rigbt 
to  recover  than  what  accrued  from  the 
damages  which  they  might  sustain  by  the 
Increased  burden  put  upon  the  street,  and 
the  Injury  done  to  their  partlcularestatea. 
But  against  these  wrongs  equity  does  not 
relieve  In  this  state,  nnlesa  some  special 
circumstances,  bringing  the  case  within 
some  other  branch  of  equitable  Jurisdic- 
tion, be  averred.  The  party  Injured  is 
not  without  remedy,  but  his  recovery  may 
only  be  had  In  a  court  of  law  where  the 
damages  may  be  estimated.  Wer^  the 
foregoing  reasons  Insufficient  to  warrant 
a  reversal,  the  decree  could  not  be  per- 
mitted to  stand.  It  did  not  undertake  to 
adjudicate  tbe  rights  of  the  parties  as  to 
the  use  of  Ai^o  street  where  It  abutted 
upon  the  plaintiff's  property,  but  conceded 
the  use  proved  to  be  connlstent  with  tbe 
rights  of  the  owners.  By  Its  terms  It  In- 
hibited the  company  from  continuing  the 
broadening  o!  their  gauge  beyond  the 
point  which  It  had  reached  at  the  time  of 
the  Institution  of  the  suit.  This  point 
wasbeyond  thellmltsof  theoomplalnant's 
property.  About  the  user  and  extension 
of  the  road  In  that  manner  no  one  under 
the  proofs  In  this  suit  had  a  rigbt  to  com- 
plain. It  was  not  competent  for  the 
conrt  to  adjudicate  as  to  a  matter  which 
was  not  properly  invalved  In  the  Issues, 
and  which  was  not  embraced  by  the 
proofs  made.  Thecase  should  be  reversed 


and  remanded,  with  Instmctlons  to  the 
court  below  to  dismiss  the  bill  at  tbe 
plaintiffs*  costs. 

Reed  and  Richmond,  CC.,  concar. 

Per  Curiam.  For  the  reasons  stated  in 
the  turegolng  opinion,  the  Judgment  of  tbe 
court  bdow  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dlsmlsa  the 
suit. 


(IB  Colo.  297) 

Denver,  D.  &  P.  E.  Cu.  v.  Toohet. 
(Supreme  Court  of  Colorado.  Nov.  7,  1890.) 
Estoppel  by  Bbbd. 
Where  as  owner  of  land  abutting  on  a 
street  for  avaluable  consideration  releases  a  rail- 
road ooiii|>any from  all  claims  fordamaees  byreo- 
son  of  the  malotenanoe  of  its  railroaa  in  such 
street,  he  canaot  afterwards  maintain  an  action 
to  enjoin  the  company  from  changing  its  track 
from  a  narrow  to  a  broad  gauge. 

CommlBsloners*  decision.  Appeal  from 
district  court,  Arapahoe  county. 

This  case,  No.  2215,  was  consolidated 
with  No.  2214,  (Railway  Co.  v.  Barsaloax, 
ante,  165,)  which  Is  the  preceding:  case 
against  the  company,  and  the  two  cases 
were  tried  together.  Therecord  comes  in- 
to this  court  showing  that  the  cases  were 
tried  on  the  same  proofs,  except  In  so  far 
as  they  are  modified  by  the  difference  in 
the  parties  plaintiff,  and  the  lots  Involved, 
and  a  farther  fact  which  will  be  stated. 
Mrs.  Toohey  proved  title  by  the  produc- 
tion of  a  conveyance  from  Collins,  who 
platted  the  addition.  The  statement  of 
facts  made  in  the  preceding  case  Is  applica- 
ble to  this.  It  further  appeared  on  the 
trial  that  Mrs.  Toohey,  prior  to  the  insti- 
tution of  her  suit,  had  executed  thefoUow- 
Ing  instrument:  "Know  all  men  by  these 
presents  that  T,  Ann  Toohey,  of  the  city 
of  Denver,  In  tbe  state  of  Colorado,  lor 
and  in  consideration  of  the  sum  of  9200, 
to  me  fully  paid  by  the  Denver,  Utah  4 
Pacific  Railroad  (!?ompany,  the  receipt 
wbereot  Is  hereby  confessed  and  acknowl- 
edged, do  hereby  release,  discharge,  and 
forever  quitclaim  the  said  Denver,  Utah  & 
Paclflc  Railroad  Company  from  all  and 
singular  every  claim  and  demand  what- 
soever existing  In  my  favor  against  tbe 
eald  railroad  company,  from  the  beglnnliiiE 
of  the  world  to  this  date,  and  particulariy 
from  all  and  singular  the  damages  of  every 
name  and  nature  which  I  have  sustained 
by  reason  of  the  construction,  mafnte* 
nance,  and  operation  by  the  said  railroad 
company  of  Its  railroad  In  front  of  my 
premises  situate  on  tbe  strip  of  land  called 
'Argo  Street '  In  the  city  of  Denver,  which 
said  premises  are  described  as  being  lot 
numbered  82  in  Collins'  addition  to  the 
city  of  Denver.  Dated  September  22,  A. 
D.  1884.  [Signed]  Ann  Toohkt."  The 
pertinence  of  this  proof  la  manifest  from 
the  record.  Coder  the  evidence  It  cannot 
be  said  that  the  third  rail;  or  the  manner 
of  operating  the  road  after  the  change, 
put  an  added  burden  on  tbe  street,  which 
was  a  damage  to  Mrs.  Toohey  or  to  her 
property.  The  saraedecree  was  entered  in 
this  case  as  in  the  Barsaloux  Case  againtit 
the  company.  From  It  the  same  appeal 
was  prayed  and  taken. 
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WoIcottJt  FaWe, for  appellant.  Browne 
A  Putnam,  for  appellee. 

BiBSELL,  C,  {after  stating  the  facts  aa 
above.)  It  Is  unnecesBary  to  repeat  what 
baa  already  beeu  decided  Id  tbe  caee  uf 
Railway  Co.  v.  Barsaloux,  ante,  135.  For 
tbe  reasons  eiven  in  that  opinion  It  is  evi- 
dent that  Mrs.  Toohey  cannot  maintain 
her  bill,  and  Is  entitled  to  no  relief  under 
the  proofs  wblcb  ehehasraade.  But  her 
case  need  not  be  put  upon  those  grounds 
alone.  Upon  the  record  this  release  Is  an 
insuperable  obstacle  to  her  recovery.  If 
she  had  suffered  any  damage  from  the 
orljsinal  construction  of  the  road  she  had 
been  fnlly  compensated  for  It;  and.  for  a 
valuable  consideration,  had  released  the 
company  therefrom.  No  sabseqnent  use 
of  tbe  street  for  railroad  purposes,  nor 
any  further  n[>eratioD  of  tbe  road,  could 
give  to  Mrs.  Toohey  any  right  of  action, 
without  sufficient  proof  by  her  that  a  new 
nae,  or  a  new  mode  ut  operation,  had  hi 
some  fai^ion  so  damaged  her  as  to  give 
rise  to  a  cause  of  action,  based  on  such 
new  use,  or  such  new  mode  of  operation. 
Ttala  tbe  evidence  falls  to  establish.  For 
this  reason,  as  well  as  those  which  are 
assigned  in  the  preceding  opinion,  the  de- 
cree In  favor  of  Mrs.  Toohey  must  be  re- 
TerBed,andbercause  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  bar 
bill  at  her  own  costs. 

Bbed  and  Richmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  of  tbe 
eonrt  below  is  reversed,  and  tiie  cause  re- 
manded, with  directions  to  dismiss  the 
snit. 

(15  Cdlo.  281)   

Bkckktt  et  ah  t.  OtrsNiN. 

(.Supreme  Court  of  Colorado.   Nov.  7,  1800.) 

SbBVIOB  or  WkIT— PUBLIOATION— PLEADIltQ. 

1.  Ad  affidavit  for  an  order  for  tbe  service  of 
a  sommons  by  publicaUon,  whloh  merely  states 
that  Uie  action  is  broughtto  recover  on  two  uotes 
tfaerein  described,  but  not  alleging  any  connec- 
tion of  defendaots  witb  tbe  notos,  is  fatally  de- 
fective under  Code  Colo.  }  44,  reouiring  such  an 
affidavit  to  show  that  a  cause  of  action  exists 
against  defendants. 

2.  A  Judgment  recovered  in  a  court  of  record 
will  be  sot  aside  where  no  complaint  or  written 
statement  of  the  cause  of  action  was  filed  therein. 

CommissIonerH'  decision.  Appeal  from 
UunnlBon  county  court. 

In  July.  1886.  the  plaintiff,  Cnentn, 
started  this  case  In  the  county  court  of 
Gunnison  county,  by  filing  in  that  court 
an  undertaking  and  au  affidavit  for  at- 
tachment. The  sunimuDB  and  writ  of  at- 
tachment were  issued.  The  summons  re- 
cited Bubstautlully  that  the  plaintiff  de- 
manded judgmi>nt  for  fl.OOO,  with  Interest 
at  10  per  cent,  from  June  12, 1884.  tor  at- 
torney's fees  amounting  to  10  per  cent,  of 
tbe  note,  and  for  costs  of  suit.  Subse- 
qaently,  and  In  September,  the  plaintiff 
flietl  an  affidavit  in  the  rollowine  words: 
**  Dexter  T.  Sapp,  being  duly  sworn,  says 
that  be  Is  the  attorney  for  tbe  plaintiff  in 
the  above-entitled  cause.  That  this  ac- 
tion la  brought  to  recover  of  the  defend- 
ants tbe  sum  of  one  thousand  onehundred 


twenty  97-100  dollars  upon  two  promis- 
sory notes  of  $500  each,  dated  August  14, 
1884,  with  Interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum  from  said  date, 
and  alec  ten  per  cent,  attorney's  fees,  as 
provided  In  said  notes.  That  said  Will- 
iam D.  Beckett  and  John  M.  Beckett  com- 
pose the  copartnership  of  said  Beckett 
Bros.  That  upon  the  17th  day  ot  July.  A. 
D.  1886,  a  writ  of  attachment  was  issued 
In  this  cause,  and  placed  in  the  bands  of 
tbe  sheriff  of  said  Gunnison  county  for 
service.  That  on  said  day  a  writ  of  snm- 
mons  was  Issued  In  this  cause  In  due  form, 
snbscrlhed,  'Brown  &  Sapp,  Attorneys  for 
Plaintiff,'  which  summons  was  placed  In 
the  hands  of  the  sheriff  of  Gunnison  coun- 
ty for  service  upon  said  defendants.  That 
the  defendants  William  D.  Beckett  and 
John  M.  Beckett  now  reside  at  Hastings, 
in  the  county  of  Clay,  state  of  Nebraska, 
as  deponent  Is  Informed  by  Louis  Bolsot, 
of  Gunnison,  Colorado,  said  Bolsot  hav- 
ing been  the  attorney  of  said  Becketts, 
and  as  deponent  also  believes  from  having 
received  letters  from  said  defendants  which 
were  mailed  at  said  Hastings.  That  at 
no  time  Nlnce  the  Issuing  of  summons  in 
this  case  has  either  of  said  defendants  been 
within  the  state  of  Colorado.  That  the 
sheriff  of  Gunnison  county  has  returned  to 
this  court  the  summons  Issued  herein  and 
placed  In  hisbandstorservice  aa  aforesaid, 
with  his  Indorsemmt  thereon,  to  the  effect 
that  he  cannot  find  tbe  said  defendants  In 
bis  county.  That  personal  service  of  said 
summons  can  he  had  upon  said  defendants 
at  said  Hastings,  in  tbe  state  of  Nebraska, 
but  cannot  be  had  upon  either  of  them  In 
tbe  state  of  Colorado,  as  deponent  is  in- 
formed as  aforesaid,  and  as  he  believes. 
That  the  defendants  are  a  necessary  and 
proper  party  to  the  action  for  the  reasons 
(1 )  that  there  are  no  other  defendants  and 
no  other  person  or  persons  liable  for  the 
debt  sued  for;  (2)  that,  by  virtue  of  the 
writ  ot  attachment  Issued  In  this  cause, 
real  property  owned  by  one  of  said  de- 
fendants, and  situate  In  the  county  of 
Mesa,  In  this  state,  and  debts  owing  to 
said  detendants,  have  been  attached  by 
garnishment  In  the  said  county  of  Gunni- 
son, and,  without  some  kind  of  service  ot 
summons  in  this  cause.  It  will  be  Impos- 
sible to  have  the  prpperty  and  debts  so 
attached  applied  towards  the  payment  of 
the  clalin  In  this  cause  sued  for.  Where- 
fore, affiant  asks  that  an  order  may  be 
granted  that  the  service  ot  said  SDmmona 
be  made  by  the  publication  tbereof.  Sub- 
scribed and  sworn  to  before  me  this  21et 
day  ot  September,  A.  D.  1SS6.  Edward  P. 
CoLBORN,  Judge  and  Acting  Clerk."  As  a 
matter  of  factthe  affidavit  wasnotslgned, 
although  thp  statement  of  the  verification 
recites  its  liiibscriptlon.  The  order  for 
publication  was  made,  and  publication 
was  had,  and  In  March,  1887,  after  making 
proof  of  the  mailing  of  two  copies  of  the 
summons  to  the  two  defendants,  and  a 
showing  therein  that  no  appearance  had 
been  entered  for  the  defendants,  a  default 
was  entered  by  the  judge  and  acting  clerk 
of  the  court,  and  afterwards,  and  on  the 
same  day,  according  to  the  recital  otthe 
judgment,  viz. ;  "  ITpon  application  to  the 
judge  and  acting  clerk  by  Brown  ft  Sapp» 
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attorneys  for  said  plalntlH.  Judgment  in 
hereby  entered  against  said  defenduntK,  in 
purHuanee  of  tliepraycrof  i^aid  complaint; 
wherelore,  by  virtue  of  the  law  and  by 
reason  of  the  premiseH  aforesaid.  Judgment 
1b  hereby  entered  against  the  defendants, 
and  lu  lavor  of  the  plaiatift.for  the  snm  o( 
foarteen  hundred  and  seventy-three  and 
20-100  dollars,  with  Interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  the 
date  hereof  until  paid,  and  his  costs  and 
dtsbursementa  Incurred  in  this  action, 
taxed  at  the  sum  of  seventeen  55-100  dol- 
lars, and  that  he  have  execution  therefor. 
Att(>st:  Edwabd  F.  Colbokn,  Judge  and 
Acting  Clerk."  No  complaint  was  ever 
filed  In  court  in  the  case.  On  the  22d  of 
March,  an  execution  was  Issued  on  the 
Jadgroeut,  and  on  the  31st  of  the  same 
month  the  defendants  served  their  notice 
of  appeal  as  provided  by  the  statute. 
Bell,  Goudy  &  Boisot,  for  appellants. 

BiBBELL,  C.  The  errors  contained  In  this 
record  leave  no  basle  upon  which  the  Judg- 
ment can  be  sustained.  The  service  was 
made  by  publication,  and  the  order  there- 
for was  entered  upon  the  affidavit  which 
Is  set  forth  In  the  statement.  It  Is  an  es- 
tabliKhed  principle  in  all  courts  that  the 
method  of  acquiring  Jurisdiction  by  pub- 
lication Is  Id  derogation  of  the  common 
law,  and  that  the  statutory  requirements 
must  be  successively  and  accurately  taken 
In  order  to  confer  upon  the  court  jurisdic- 
tion over  the  defendant.  This  principle 
has  been  so  often  decided  and  so  unlver- 
nlly  declared  thatit  Is  wholly  unnecessary 
to  cite  authorities  in  support  of  the  prop- 
osition. The  application  ot  this  rule  pre- 
cludes any  successful  defense  of  the  order 
of  publication  which  was  entered  by  the 
county  court.  To  Jnstlfy  the  making  of 
the  order,  the  plaintilT  was  bound  under 
section  44  of  the  Code  to  file  an  affldaviC 
by  which  It  shuuld  appear  that  a  cause  of 
action  existed  against  the  defendants. 
No  such  showing  was  made  in  this  case, 
a<>cordlng  to  any  reasonable  construction 
of  the  section.  The  affidavit  does  not 
state  that  any  cause  ot  action  exists  In 
favor  of  the  plaintiff,  or  against  the  de- 
fendants, nor  is  this  fact  otherwise  made 
affirmatively  to  appear  in  it.  It  sets  up 
that  the  action  Is  brought  to  recover  the 
sum  of  91,120.97  upon  two  promissory 
notes,  which  are  described  a^  to  the  date 
of  their  execution,  but  ic  does  not  state, 
either  that  the  defendants  were  the  makers 
of  those  tn  o  notes,  or  the  guarantors 
thereof  against  whom  a  right  of  action 
existed  In  favor  uf  the  plaintiff,  or  that 
they  were  Ihe  payees  and  subsequent  lu- 
dovaers,  or  Indorsers  thereof  and  not  pay- 
ees, or  that  the  plaintiffs  were  the  owner* 
and  holders  of  the  notes.  The  affidavit 
states  no  cause  ot  action  whatsoever 
against  these  two  defendants,  or  either  of 
them,  upon  the  two  notes  as  described. 
L-nder  these  circumstances  it  is  wholly  im- 
possible to  uphold  the  Jurisdiction  of  the 
court  in  the  premises.  Rlcketson  v.  Blch- 
ardsim,  26  Cal.  149;  Yolo  Co.  v.  Knight.  70 
Cal.  432,  11  rac.  Rop.  (>r>2;  Slocum  v.  Slu- 
cnm,  17  Wis.  155:  Towsloy  v. McDonald,  32 
Barb.  604;  Shields  v.  Mllh-r.  9  Kan.  890: 
Atkins  T.  Atkins.  9  Neb.  191-194,  2  N.  W. 


Rep.  466.  It Isexceedtngly  doabtfnl  whether 
there  ts  any  such  showing  of  nun-reuidence 
as  would  entitle  the  plaintiff  to  proceed  to 
obtain  service  by  publication :  but  the  In- 
sufficiency of  the  affidavit  renders  it  un- 
necessary to  put  the  decision  upon  this 
ground.  The  failure  to  file  a  complaint 
prior  to  the  rendition  of  Judgment,  or  at 
all.  Is  a  fatal  Irregularity.  According  to 
tbe  practice,  as  It  existed  at  that  time,  it 
was  necessary  that  the  complaint  should 
be  filed  before  the  entry  of  Judgment.  Sec- 
tion 9  of  an  act  to  amend,  etc.,  SesE.Laws 
1886,  p.  182. 
Whether  tbe  failure  to  file  tbe  complaint 

firlor  to  the  entry  of  Judgment  would  uf 
tself  bare  been  fatal  to  tlie  validity  ot  tbe 
Judgment,  or  whether  upon  application 
for  the  purpose  prior  to  tbe  appeal  the 
court  could  have  made  an  order  permit- 
ting It  to  be  done.  It  Is  not  necessary  to 
consider.  No  such  application  was  made, 
nor  was  any  complaint  ever  filed.  On 
general  principles,  regardless  of  this  stat- 
ute, it  must  be  heid  that  a  complaint,  or 
soma  written  statement  of  the  cause  of  ac- 
tion, is  absolutely  Indispensable  to  the 
maintenance  of  a  Judgment  recovered  In  a 
court  of  record.  As  it  was  well  put  In 
Young  v.  Rosenbaura,  39  Cal.  654:  "It 
would  seem  Impossible  toroaintain  In  any 
forum  a  Judgment  unlras  It  was  based 
upon  a  complaint,  or  a  statement  of  the 
cause  of  action  ot  the  party  In  whose  favor 
It  was  rendered."  These  errors  render  It 
Impossible  to  maintain  the  Judgment. 
Since  thecnuse  must  be  reversed,  it  is  oeed- 
less  to  discuss  the  question  whether  it 
should  be  reversed  bft^ause  It  was  entered 
tor  more  than  the  sum  which  the  plaintiff 
was  entitled  to  recover  according  to  tbe 
action  as  he  instituted  it,  or  whether  be 
should  be  permitted  to  remit  the  excess, 
and  the  Judgment  be  upheld  for  the  bal- 
ance. The  Judgment  should  be  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

Richmond  and  Bred,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
tlie  foregoing  opinion,  the  Judgment  be- 
low is  reversed. 

  (16  Coio.  262) 

Perkins  et  al.  v.  Marbs  et  at. 

(Supreme  Court  of  Colorado.  Nov.  7,  1890.) 

Tkoveh  and  Conversion  —  Damages  —  Inbtbco- 
TiONB— Verdict— AssiQSMBKT  Pendiito  Aotiom. 

1.  In  an  action  forthevalae  of  personal  prop- 
erty taken  and  converted,  damages  equal  to  the 
legal  interest  npoa  tlie  value  of  the  ebattcilB  con- 
verted may  be  allowed,  and  Inoloded  1^  the  ]U7 
in  their  verdict 

2.  Under  Code  Colo.  |  8L  providing  that  any 
error  vrhlcb  does  not  affect  the  sabstantial  rights 
of  the  parties  shall  be  disregarded,  and  that  no 
Judgment  shall  be  reversed  becauseof  such  error, 
a  Judgment  will  not  be  reversed  at  tho  instaoce 
of  the  defendant  beoaoBO  of  enxtr  in  tbe  fonn  of 
an  instruction,  when  no  definite  request  was 
made  by  defendant  upon  the  BUbJect,  and  the  ver- 
dict includes  nothing  that  plaintifb  were  not  en- 
titled to  recover, 

S.  An  objection  that  the  court  Instmcted  the 
jury  orally,  without  the  consent  ot  defendant, 
is  unavailable  on  appeal  when  the  tranacripl 
fails  to  show,  either  that  the  court  Itutrocfed  tha 
jury  orally,  or  that  defendant  ot^eoted  to  tho  mo- 
tion  of  the  court  in  that  respect. 


Digilized  by 


Google 


Colo.) 


FERKIKS  V.  MARSS. 


4.  That  a  vordict  inolades  the  value  of  prop- 
erty  not  declared  tor  In  the  oomplaint  is  wtiolly 
immatorial  where  plaintiff  permits  to  be  taken 
from  the  verdict  a  sum  largely  in  excess  of  tlie 
value  of  such  property. 

5.  In  trover,  toe  tight  to  recover  the  value  of 
the  property  converted  is  not  defeated  by  an  as- 
sifpiment  of  the  property  by  plaintilb  pending 
the  actioo,  where  no  objection  Is  taken  to  the 
continuance  of  the  suit  In  the  name  of  the  orig- 
inal plaintiffs,  or  motion  made  for  the  substita- 
tion  of  the  assignee,  it  being  provided  by  Ckide 
Colo.  S  15,  that,  in  case  of  the  transfer  of  Inter- 
est, the  action  may  be  continued  In  the  name  of 
the  original  party,  and  shall  be  neither  affected 
nor  abated. 

GommlBBiouerB*  decision,  llrror  to  dls- 
trtct  cnnrt,  Arapaboe  coanty. 

Id  18SG,  Marrs,  Mlddleton  &  Hanter 
brooKht  this  action  aEalnst  Perkins  and 
Colthrop  to  recover  the  value  of  several 
horsee  whteh  had  formerly  been  the  prop- 
erty of  one  John  L.  Alexander,  who  bad 
mortgaged  them  to  the  firm  to  secure  cer- 
tain promlBBory  notes  payable  to  tbe  or- 
der of  MarrB  &  Mlddleton.  Tbe  notes  bad 
been  transferred  to  tbe  new  firm  of  Marrg, 
Mlddleton  &  Hunter,  who  were  tbe  own- 
ers of  them.  The  owneniblp  of  the  notes, 
as  set  up  In  tbe  fifth  para^cmpb  of  the 
complaint,  was  not  disputed.  The  plain- 
tiffs declared  upon  tbeir  title  as  mortga- 
gees, and  averred  the  taking  and  conver- 
sion by  tbe  defendants.  Tbe  complaint 
set  up  the  couverelon  of  six  horses,  with 
tbe  description  by  name  and  by  color. 
The  defendantR  admitted  the  taking  of 
four  horses,  and  controverted  the  taking 
of  the  remainder.  On  the  trial,  without 
objection,  proof  was  made  that  the  de- 
fendants bad  received  and  disposed  of  five 
borscB,  which  were  Included  within  the 
terras  of  the  mortgage  as  originally  exe- 
cuted and  set  out  In  the  complaint.  The 
-value  ofthe  five  horses,  without  Interest, 
according  to  the  testimony  of  the  several 
witnesses,  varied  from  $646  to  $665.  Ac- 
cording to  the  testimony,  the  defendants 
had  taken  one  white  horse  calleil  "Snow- 
fiake,"  whose  ralue  was  established  to  be 
from  $75  to  $100.  It  appears  from  the  rec- 
ord that  there  was  a  difference  hecween 
the  allegations  of  the  complaint  and  the 
proof,  as  offered,  with  reference  to  this 
particular  horse.  It  was  not  described 
in  tbe  complaint  pithar  by  name,  by  color, 
or  by  any  other  description.  No  testimo- 
ny was  Introduced  save  that  offered  by 
the  plaintiffs.  Upon  the  conclusion  of  tbe 
txatlmony,  one  instruction  seems  to  have 
been  given  to  tbe  Jury  which  embraced 
four  several  propositions  of  law.  An  ex- 
ception was  saved  to  that  Instruction 
simply  in  general  terms  us  to  each  and 
every  part  of  it.  A  request  was  made  by 
the  defendants  foran  Instruction,  substan- 
tlally.  tbat  the  plaintiffs  could  not  recover 
tbe  value  of  any  horse  not  named  in  the 
complaint.  No  Instruction  wan  prepared 
and  tendered  to  the  court,  nor  was  any  ob- 
jection made  to  the  court's  refusal  to  give 
the  instruction  requested,  nor  was  any  ex- 
ception saved  to  such  r^usal.  There  was 
a  verdict  for  the  plaintiffs  for  the  sum  of 
^700.15.  A  motion  for  a  new  trial  was  In- 
terposwl  which  attacked  the  verdict  prin- 
cipally upon  two  grounds:  First.  That 
tbe  Instraetloii  of  the  court  charged  tbe 


Jury:  **If  the  plaintiffs  are  entitled  to  re- 
cover, your  verdict  wlU  be  for  tbe  value  of 
the  horses  at  the  time  of  their  conver- 
sion, and  Interest  on  such  sum  from  tbat 
date  to  the  day  of  the  trial."  And,  sec- 
ond, that  the  verdict  included  the  value  ol 
tbe  horse  Snowflake  which  was  not  war- 
ranted by  tbe  allegatlonsof  thecomplaint. 
On  the  bearing  of  the  motion,  by  permis- 
sion of  tbe  court,  the  plaintiffs  remitted 
from  their  verdict  $186.15.  According  to 
the  Journal  entry  of  tbe  Judgment,  this  In- 
cluded both  the  interest  and  th?  value  of 
the  horse  not  declared' lor.  The  defend- 
ants sued  out  a  writ  of  error  to  reverse 
tbe  Judgment  mtered. 

A.  D.  Bnttla  and  M.  B.  C&rpenter,  for 
plaintiffs  in  error.  Beddin,  Van  Bona  A 
Allpbtn,  for  defendants  In  error. 

BissBLi,,  C.,i after  stating  tbe  facts  as 
Hbore.)  It  is  e^ldentfrom  tbe  record  that 
no  harm  has  come  to  the  plaintiffs  In 
error,  from  tbe  entry  of  the  Judgment 
against  them.  Tbe  property  which  they 
took  was  covered  by  the  mortgage  owned 
by  Marrg.  Mlddleton  &  Hunter,  who  were 
entitled  to  recover  it,  or  Its  value.  Nu- 
merous errors  have  been  assigned  and 
argued  by  counsel,  but  there  are  not  many 
which  deserve  serious  consideration.  Tbe 
error  most  insisted  upon  seems  to  be  en- 
tirely onavallable  to  the  appellants.  Tbe 
iDStructloK  of  the  court  upon  the  subject 
of  Interest  may  not  have  accurately  ex- 
pressed tbe  law  as  applicable  to  an  action 
of  this  description.  It  Is  quite  evident 
tbat  the  Jury  computed  the  interest,  and 
Included  the  computation  In  their  verdict. 
If  this  were  not,  under  the  facts,  error 
without  prejndire,lt  would  not  be  ground 
for  reversal,  because  It  is  not  included  In 
the  judgment  as  entered.  By  tbe  permis- 
sion of  tbe  court,  tbe  plaintiffs  remitted 
$186.15  from  their  verdict,  taking  Judg- 
ment only  for  the  balance.  Tbe  court,  in 
Its  entry,  declares  tbat  this  sum  Includes 
all  the  Interest  wbicb  was  originally  ex- 
pressed In  tbe  verdict,  as  well  as  tbe  value 
of  the  horse  Snowflake.  This  conclusion 
of  tbe  trial  court  finds  support  in  the  rec- 
ord, and  the  finding  would  seem  to  re- 
move that  question  from  the  necessary 
consideration  of  this  court.  Counsel  have 
attacked  the  finding  upoD  this  question  of 
tact  with  so  much  iseal  and  aeuteness  as 
seemingly  to  require  that  the  Judgment  be 
maintained  without  tbe  aid  of  it.  In 
form,  tbe  instrnctton  was  not  Justltted  by 
the  autboriciee  In  this  state.  At  tbe  time 
the  case  was  tried  it  was  pretty  generally 
supposed  by  the  proleeslon  that,  in  actions 
of  trover  for  tbe  conversion  of  personal 
property,  the  Interest  upon  the  money  de- 
tained could  not  be  computed  by  tbe  Jury, 
and  Included  by  them  In  the  verdict  which 
tbey  might  return.  This  question  has 
been  set  at  rest  In  this  state  by  a  recent 
decision  wherein  the  whole  subject  was 
examined.  It  Is  now  the  established  rule 
In  Colorado,  that  while,  as  interest,  dam- 
ages may  not  be  recovered  for  the  deten- 
tion of  the  mimey,  or  tbe  money  value  of 
property  taken  and  converted,  yet  dam- 
MgcH  equal  to  the  legal  Interest  upon  the 
value  of  the  chattels  converted  may  be 
allowed,  and  Included  In  the  verdict  wbicb 
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tbe  Jury  may  rendar.  ReflnloK  Co.  v.  Ta- 
bor. 13  Colo.  41,  21  Pac.  Rep.  925.  Under 
the  law,  as  eatabltahed  in  that  case,  tbe 
plaintiffs  were  entitled  to  recover,  and 
have  included  In  the  verdict  of  the  Jury,  a 
Bam  of  money,  us  damafc^  tor  the  deten- 
tion of  tbe  property,  wtilch  would  have 
been  the  exact  eqalvalent  of  the  interest 
which  the  Jnry  computed  and  Included  in 
the  verdict,  and  which  the  court  told 
them  the  plaintiffs  had  a  right  to  recover. 
In  form  the  charge  was  undoubtedly  er- 
roneous, though  infiubstance  It  was  a  cor- 
rect expression  of  ttiu  law.  Bnt,  as  com- 
mitted In  this  case.  It  la  not  an  error  for 
which  theeaoee  will  be  reversed,  and  sent 
back  for  a  new  trial.  The  plaintiffs  In 
error  cannot  be  beard  to  complain  of  the 
form  of  the  instruction,  for  they  took  no 
specific  objection  to  that  clause  relating  to 
the  matter  of  Interest,  which  was  bnt  oneof 
the  half  dozen  l^al  propositions  embraced 
In  It :  nor  did  they  speclflcaily  request  the 
court  to  charge  the  Jury  according  to  the 
law  upon  that  subject.  It  has  been  repeat- 
edly adjudged  that,  upon  a  general  objec- 
tion to  an  entire  charge,  error  may  not 
be  predicated.  Under  the  verj-Iiheral  pro- 
visions of  oor  Code,  (section  81,)  which 
substantially  provides  that  tbe  court 
shall  disr^ard  any  error  in  the  proceed- 
ings which  do  not  affect  the  uubstantial 
rights  of  the  parties,  and  that  no  Judg- 
ment shall  be  reversed  by  reason  of  such 
error,  this  court  would  not  reverse  the 
Judgment  because  of  the  error  In  the  form 
of  the  Instruction  when  no  definite  request 
was  made  by  the  defendant  upon  the  sub- 
ject, and  when  the  verdict  Included  noth- 
ing but  that  which  the  plaintiffs  were  en- 
titled to  recover. 

Au  error  is  assigned  upon  the  action  of 
tbe  court  in  instructing  the  jury  orally, 
without  the  consent  of  the  defendants  or 
their  counsel.  In  this  state  the  court  Is 
without  authority  to  instruct  the  jury 
orally  when  either  party  epeclUcally  ob- 
jects to  this  form  of  Instruction.  To  make 
the  error  available,  an  exception  must  be 
saved  upon  an  objection  duly  taken. 
Thtjre  Is  nothing  whHtever  In  the  tran- 
>cript  tending  to  show  either  that  the 
court  instructed  the  jury  orally  or  that 
the  appellant  objected  to  what  the  court 
did  in  respect  of  that  matter.  Wherever 
parties  desire  to  insist  upon  and  preserve 
their  rights  in  this  particular,  It  Is  incum- 
bent upon  them  to  make  It  apparent  by 
the  record  that  an  error  has  been  com- 
mitted. It  1m  manifest  from  the  verdict  of 
the  jury  that  they  found  for  the  plaintiffs 
as  to  the  five  horses  which  the  testimony 
showed  the  defendants  had  appropriated 
to  their  own  use.  There  was,  ther^ore, 
originally  included  in  the  verdict  the  value 
of  the  white  horse,  Snowflake,  which  was 
not  declared  for  in  tbe  complaint,  but  con- 
cerning which  there  was  abundant  evi- 
dence of  conversion.  The  Jury  probably 
proceeded  upon  the  hypothesis  that,  as 
the  defendants  had  taken  the  horse,  and 
his  value  was  established,  the  plaintiffs 
had  a  right  to  recover  for  him.  It  is  quite 
possible  that  the  jury  were  right  in  their 
conclusion,  and  that  their  verdict  even 
might  have  been  suwtalned,  since  the  evi- 
dence concerning  it  was  Introduced  with- 


out objection ;  but  It  Is  wholly  unneces- 
sar.r  to  determine  this  question.  The  val- 
ue of  that  horse  was  ellniluatetl  from  the 
verdict,  and  Is  not  included  in  the  judg- 
ment, for  the  amount  remitted  was  large- 
ly in  excess  of  his  value.  It  is  true  that 
the  plaintiffs  sought  to  deduct  from  the 
Judgment  the  amount  of  the  Interest 
which  the  Jury  may  have  computed. 
Whether  the  plaintiffs  succeeded  In  <Himi- 
nating  from  their  verdict  both  the  value 
of  the  horse  and  the  amount  of  the  inter- 
est becomes  wholly  immaterial.  They 
were  entitled  to  recover  the  interest  as 
damages,  and.  If  It  be  conceded  that  they 
were  not  entitled  to  recover  tbe  value  ot 
the  horse,  they  have  permitted  to  betaken 
from  their  verdict  a  sum  largely  In  ezcesa 
of  bis  value.  Under  these  circumstances  It 
Is  evident  that,  under  the  provision  uf  sec- 
tion 78  of  our  Code,  this  court  would  have 
no  right  to  reverse  the  judgment  upon  the 
error  complained  of. 

The  only  remaining  error  which  it  is  Im- 
portant to  consider  is  that  which  is  baaed 
upon  the  proofs  contained  in  the  record, 
showing  that  the  plaintiffs  had  trans- 
ferred, at  tbe  time  ot  tbe  trial,  all  their  In- 
terest In  the  notes  and  mortgage,  and 
were  therefore  personally  without  right  to 
recover  the  value  of  the  property  convert- 
ed. The  plaintiffs  hi  error  contend  the 
law  is  that,  In  an  action  of  trover  for  tbe 
conversion  of  personal  property,  the  plain- 
tiff's right  to  recover  its  entire  value  Is  de- 
pendent upon  his  possession  of  tbe  title 
thereto  at  the  time  of  the  Institution  of 
tbe  suit.  This  doctrine  grows  out  ot  tbe 
principle  that,  upon  tbe  recovery  of  a 
judgment,  and  tbe  satisfaction  thereof  In 
an  action  of  this  description,  tbe  title  to 
tbe  property,  for  the  conversion  of  which 
suit  was  brought,  vests  in  the  defendant. 
It  therefore  follows  that,  if  the  plaintiff, 
at  the  time  of  the  institution  of  his  suit,  is 
without  title,  his  recovery  must  be  limit- 
ed to  the  nominal  damages  which  result 
from  the  taking,  since  he  has  no  title  up- 
on which  the  law  can  operate  when  the 
defendant  satisfies  the  judgment  which 
has  been  obtained.  That  this  is  the  law 
appllcalfle  to  cases  of  this  description  is 
well  settled.  Cooley,  Torts,  459.  It  Is 
without  application  to  tbe  case  at  bar. 
In  the  complaint,  the  title  of  the  plaintiffs 
at  the  time  of  tbe  Institution  ot  tbe  suit 
is  distinctly  aven-ed  in  their  fifth  para- 
graph, and  It  is  not  controverted  or  pot 
in  Issue  by  the  defendants  in  their  answer. 
It  therefore  follows  that  it  is  establisbed 
by  the  record  herein  that  the  plaintiffs  had 
the  right  torecoverwhen  they  commenced 
their  action.  It  is  not  so  easy  to  see  how 
a  recovery  In  the  suit  could  be  defeated, 
or  this  judgment  reversed,  because  of  the 
showing  which  the  record  contains  of  a 
subsequent  transfer  of  the  plaintiffs'  title. 
It  must  be  conceded  that,  upon  the  cross- 
examination  of  one  of  the  plaintiffs,  it 
transpired  that  they  had  parted  with 
their  interest;  but  the  testimony  showing 
tbe  transfer  also  declares  tbe  fact  that  tbe 
suit  was  being  prosecuted  in  the  Interest 
ot  the  assignee.  No  objection  to  tbe  con- 
tinuance of  the  suit  in  the  names  of  the 
original  plaintiffs  was  Interposed  by  thede- 
fendaats,  nor  did  they  make  any  motioo 
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in  the  court  below  seeking  to  have  the  ae- 
sifcnee  substituted,  lii  order  that,  upon  the 
rpcort],  hlB  title  and  his  interest  nilsht  be 
both  affected  and  concluded.  Under  these 
drca instances,  the  plaintiffs'  right  to  re- 
cover ig  not  limited  to  the  nominal  dam- 
ajces  to  wbicb  onlj  they  would  be  entitled 
when  the  transfer  precedes  the  commence- 
ment of  the  action.   The  Code  (section  15) 
distinctly  provides  that.  In  case  of  a  trans- 
fer of  Interest,  the  action  may  be  con- 
tinned  In  the  name  oftbe  ortKlual  party, 
and  that  It  shall  be  neither  affected  nor 
abated  by  reason  of  such  transfer  of  Inter- 
'^st.     This  provision,  In  effect,  prevents 
the  application  of  the  doctrine  contended 
for  to  the  tacts  in  this  case.   If  the  defend- 
ants desired  the  record  to  show  the  trans- 
fer of  Interewt  in  order  that  the  satlsfac- 
tioo  of  the  judprment  might  be  clearly  con- 
clasive  against  the  real  party  in  Interest, 
and  operate  to  transfer   the   title  ns 
against  the  plaintiff  in  the  record,  It  was 
open  to  them,  when  the  facts  were  dis- 
closed, to  move  the  court  for  a  substlta- 
tlon  of  the  parties.   Had  they  seen  fl t  to 
take  such  action,  the  record  then  would 
have  been  a  perfect  defense  in  case  of  a 
subsequent  litigation.   They  are  protect- 
ed, however,  against  any  subsequent  ac- 
tion by  the  assignee  of  the  securities  by 
the  fact  that  the  assignment  was  subse- 
qaent  to  the  commencement  of  the  suit. 
The  assignee  is  bound  by  the  Judgment, 
and  will  be  concluded  as  to  the  title 
in  any  subsequent  suit.   The  record  pre- 
sents nootherqucstion  which  need  be  con- 
sidered or  determined.  There  are  no  er- 
rors apparent  which  warrant  a  reversal  of 
the  judgment.   It  should  be  affirmed. 

Reed  and  Richmond,  CC.,  concur. 

Per  Curiam,  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
court  below  is  affirmed. 


(U  Colo.  STO) 

Hill  v.  Corcoran. 
{Supreme  Court  of  Colorado.   Nov.  7,  1890.) 

Refutix— QOOD9  IS  CosTODT  OP  Ukitbd  Btates 
Marshal— CoMPBTESOT  or  JCfbob. 
1.  Goods  in  the  custodjr  of  a  United  States 
msrstial,  under  attacbmcnt  issued  from  a  federal 
court,  may  be  replevied  by  salt  in  a  state  court, 

S'  consent  of  tiie  federal  court.   Adheriiif;  to 
Itchell  T.  Smith,  18  Colo.  170,  SI  Pao.  Rep.  1026. 
Elliott,  J.,  dissenting. 

3.  Where  a  juror  in  an  action  of  reploviu  is 
shown  to  be  a  clerk  in  the  employ  of  a  firm  on 
intimate  relations  with  one  of  the  parties  in  in- 
terest, and  nhich  became  their  bondsmen  upon 
the  instrument  which  secured  them  in  possession 
of  the  property  in  controvert,  he  is  properly  ex- 
cused. 

8.  The  fact  that  during  the  trial  one  of  the 
Jurors  was  accused  of  a  grave  crime,  and  em- 
ployed oneot  tbe  counsel  for  the  successful  party 
to  defend  him,  is  not  ground  for  a  new  trial, 
where  it  does  not  appear  that  the  Juror  was  ren- 
dered Incompetent  or  failed  to  give  due  attention 
to  the  testimony  and  ailments.. 

4.  A  Judgment  will  not  be  reversed  because  of 
a  remark  by  Ibo  trial  Judge  tending  to  discredit 
counsel  for  taking  an  exception  to  the  action  of 
the  court  in  excusing  a  Juror  for  cause,  where 
there  is  no  showing  as  to  tbe  numlter  of  Jurors  in 
the  box  who  remained  there  to  render  the  verdict 
after  the  remark  was  made,  and  tbe  remark  It- 


]  self  does  not  tend  to  indicate  any  predispoeltloB 

of  the  court  regarding  the  controversy. 

S.  To  Justify  aa  instruction  that  inadequacy 
of  price  is  for  the  consideration  of  the  Jury  in 
determining  the  fairness  of  a  sale  by  a  failing 
debtor,  there  must  bo  proof  of  the  real  value  of 
the  goods,  and  this  Is  not  supplied  by  merely 
comparing  the  price  with  the  original  cost  of  the 
goods. 

Commissioners'  decision.  Appeal  from 
superior  court  of  Denver. 

This  was  an  action  of  replevin  brought 
bj' the  appellee  Corcoran  agalust  Hill  to 
recover  the  possession  of  certain  prui}crty 
allied  to  have  been  unlawfully  taken,  with 
damages  for  the  detention.  Hill  defended 
and  Justified  the  taking  under  mcHna 
processes  of  attachment  Issued  out  of  the 
fe<leral  court  In  Colorado  In  two  cases.  In 
one  of  which  Cousins  and  others  were 
plaintiffs,  and  Louis  W'itkowskl  was  de- 
fendant, and  In  tbe  other  of  which  the  Bay 
StateShoe&  LeatherCompuny  were  plain- 
tiffs, und  Witkowski  was  likewise  defend- 
ant.  The  defendant  not  only  contested 
the  jurisdiction  of  the  court  over  him  in 
this  suit,  bnt  further  defended  on  the 
ground  that  the  sale  between  Witkowski 
and  Corcoran,  under  which  Corcoran 
claimed  title,  was  fraudulent  as  against 
creditors,  and  consequently  that  the  trans- 
fer was  Indefensible.  Issue  was  taken  by 
the  plaintiff  Corcoran  upon  the  various 
matters  set  up  In  tbe  auswer.and  be  Justi- 
fied his  suit,  and  attempted  to  sustain  the 
jurisdiction  of  thecourt,  by  setting  upleuve 
of  the  federal  court  to  institute  the  partic 
ular  suit  by  an  order  duly  entered  for  tbe 
purpose.  Tbe  replication  was  demurred 
to,  as  to  so  much  of  it  as  set  np  the  au- 
thority to  Institute  this  suit  nnder  leave 
granted,  on  the  theory  that  the  federal 
court  was  without  jurisdiction  to  grant 
the  leave,  and  that  under  the  ord;r,  or  by 
reason  of  it,  or  under  any  circumstances, 
thestate  court  could  acquire  no  Jurisdiction 
becausethepropertyhad  been  seised  bytbe 
marshal.  The  demurrer  was  overruled, 
and  the  cause  tried  upon  the  main  issue  as 
to  the  character  of  the  sale  to  Corcoran. 
No  evidence  of  the  value  of  the  goods  sold 
to  Corcoran  was  given  save  that  which 
came  out  in  the  history  of  the  sale  to  him 
by  Witkowski,  and  the  Inventory  made  at 
the  time.  Little  evidence  was  given  by 
the  defendant  which  tended  to  establish 
the  fraudulent  character  of  the  sale,  nor 
did  tbe  defendant  attempt  to  prove  the 
extent  of  Witkowski's  Indebtedness,  or 
Corcoran's  knowledge  of  bis  situation. 
Whatever  was  proved  upon  that  subject 
WU8  of  an  inferential  character,  and  de- 
rived almost  wtaoliy  from  the  general  his- 
tory of  the  sale.  The  jury  found  upon  this 
issue  for  the  plaintiff.  The  defendant  ap- 
peals. 

Joseph  N.  Baxter  and  N.  B.  Carpenter^  ■ 
for  appellant.  Pattersoa  A  Tbomaalor 
appellee. 

BissELL.  C,  {after  stating  tbe  ikcta  as 
above.)  Among  the  many  errors  urged 
on  behalf  of  tbe  appellant,  that  which  to 
most  extensively  argued  is  based  upon 
the  action  of  the  court  In  entertaining 
Jurisdiction  of  the  suit.  This  question 
was  supposed  to  have  beeu  set  at  rest  by 
the  decisions  of  this  court  In  the  cases  of 
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Hmith  V.  Bauer  9  Colo.  3S0, 12  Pac.  Rep. 
397;  Well  v.  Smith,  11  Colo.  310,18  Pac. 
Bep.  30;  Mitchell  v.  Smith.  18  Colo.  170,  21 
Pac.  Rep.  1036;  and  Smith  t.  Jensen,  13 
Colo.  213,  22  Pac.  Bep.  434. 

In  view  of  the  constant  and  repeated 
araaults  upon  the  principle  Involved  in 
these  decisions,  and  ul  the  later  adjudica- 
tions of  the  supreme  court  of  the  United 
States,  particularly  that  of  Covell  v.  Hey- 
man,  111  U.  S.  176,  4  Sup.  Ct.  Rep.  355,  it 
has  been  dvumed  best  to  further  elucidate 
and  explain  this  court's  position  on  the 
question.  ThiH  in  ample  juetification  for 
the  labor  andnpace  eHsentiat  to  what  ma^' 
be  taken  as  an  end  of  the  controversy, 
until  the  highest  tribunal  of  the  nation 
shall  declare  its  opinion  on  the  very  mat- 
ter In  dispute.  The  lan^ase  used  by 
that  very  distlneuished  ctmrt  in  the  case 
last  referred  to,  as  Id  all  the  cases  follow- 
ing Freeman  v.  Howe,  In  21  How.  450,  af- 
fords some  apparent  warrant  for  the 
contention  of  appellant's  counsel.  When 
properly  understood  and  explained,  how- 
ever, none  of  the  federal  authorities, 
nor  any  of  the  arguments  urged  against 
this  court's  position,  compel  any  mod- 
ification of  the  doctrine  already  an- 
nounced. It  iB  one  of  the  fundamentals 
of  the  law  that,  to  entertain  and  decide 
a  controversy  between  parties,  it  is  es- 
sential that  the  court  which  tries  the  case 
shall  have  Jurisdiction  of  both  subject- 
matter  and  of  parties.  The  postulate 
that  wherever  there  Is  u  want  of  jurisdic- 
tion, either  as  to  the  person  or  as  to  the 
subject-matter,  the  judgment  which  it 
may  render  is  indefenslbie,  is  without  ex- 
ception. It  has  thus  become  common  to 
assert  that,  wherever  a  matter  can  be 
termed  "jurisdictional, "  It  is  beyond  the 
power  of  the  court  to  Increase  or  diminish 
Its  powers  at  pleasure  concerning  that 
matter.  With  regard  to  the  subject-mat- 
ter of  this  ]-eplevin  suit,  the  action  of  the 
federal  court  concerning  it  cannot  be  said, 
except  in  a  special  and  very  restricted 
sense,  to  be  jurisdictional.  To  permit  the 
ms  to  be  seized  on  the  process  of  another 
court,  organized  and  exercising  its  judicial 
functions  under  a  different  sovereignty, 
may,  without  doing  violence  to  legal 
terms  or  juridical  delinltlon.  be  termed  an 
"Invasion"  of  the  jurisdiction  of  the  court 
which  has  taken  th^  property.  But  in 
the  sense,  and  in  the  broad  inclusion  of 
meaning.  In  which  that  word  "jurisdic- 
tion" is  by  the  court*  and  lawyers  used, 
understood,  and  defined,  the  word  Is  not 
accorately  applied,  and  has  led  to  much 
uncertainty  and  confusion.  In  the  main 
action  in  which  the  mesne  process  Issued, 
the  court  has  jurisdiction,  assuming  the 
action  to  have  been  rightly  brought,  of 
both  parties  and  subject-matter.  If,  how- 
ever, B.'s  propertj'  be  taken  on  the  writ 
issued  and  executed  in  C.'s  suit  against  A., 
the  court,  as  to  the  essentials  of  the  con- 
troversy arising  from  the  seizure,  has 
jarladlction  neither  of  the  person  nor  of 
the  suhject-niatter.  B.  Is  neither  privy, 
nor  party.  If  his  property  be  taken  and 
sold  he  is  neither  bound  nor  concluded  by 
either  process,  judgment,  or  sale.  He  has 
not  lost  his  property  right,  nor  is  he  with- 
out remedy.  The  definite  thing  may  have 


disappeared,  and  he  may  be  restricted  in  the 
remedies  open  to  him  to  enforce  his  rights 
and  redress  his  wrongs.  But  of  him,  and 
of  the  subject-matter  of  any  suit  which 
he  may  lawfully  institute,  the  court  which 
seized  his  property  has  no  Jurisdiction 
without  the  concurrence  of  other  facts  to 
bring  the  matter  within  the  scope  of  fed- 
eral cognizance.  This  demonstrates  the 
inaccuracy  of  the  application  of  the  word 
"jurisdiction"  as  a  designation  of  the  pri- 
mary and  fundamental  dlfllculty.  It  is 
only  the  limited  possessory  element  of  jn- 
risdictitm  which  Is  either  concerned  or  In- 
volved. The  general  trouble  has  arisen 
from  the  insurmountable  obstacle  to  abso- 
lutely accurate  and  perfect  judicial  decla- 
ration. Unless  the  preclBe  question  be 
raised  by  the  record,  it  Is  most  liable  to 
He  bidden  beyond  the  range  of  mental  vis- 
ion, and  be  discoverable  only  as  the  land 
is  when  the  ship  h^  sailed  far  enough  In 
its  direction.  The  exact  question  herein 
has  never  been  presented  to  the  supreme 
court  of  the  United  States,  nor  has  it  ever 
had  occasion  to  declare  Its  position  on 
this  phase  of  it.  The  position  of  this 
court  being  unassailable,  and  supported 
by  every  conelderatlon  of  comity,  neces- 
sity, and  convenience^  as  well  as  by  sonnd 
and  convincing  legal  argumentation  found- 
ed on  well  understood  and  recognized 
rules  of  judicial  definition  and  Interpreta- 
tion, It  may  very  properly  be  assumed  to 
be  In  harmony  with  the. probable  future 
declarations  of  that  court.   The  whole 

Suestlon  is  one  of  the  avoidance  of  a  con- 
ict  In  the  exercise  of  the  powers  of  two 
courts  acting  under  authority  conferred 
by  different  sovereignties,  but  exercised 
within  the  same  general  territorial  limits. 
This  is  plain  to  be  seen  when  the  subject 
Is  considered  both  with  reference  to  the 
purposes  for  which  the  authority  is 
claimed,  and  the  absence  of  right  on  the 
part  of  the  parties  really  interested  to  as- 
sert that  the  control  of  the  federal  court 
is  exclnBlve.  The  object  is  not  to  preserve 
the  property  or  its  fruits  to  answer  the 
judgment,  for  neither  can  ultimately  be 
devoted  to  any  such  purpose,  if  the  process 
has  been  laid  upon  property  to  which  the 
defendant.  In  the  process  had  no  title. 
This  is  apparent  because  the  officer  may. 
be  sued  in  a  state  court  in  trespass  for  the 
unlawful  taking,  or  he  and  his  bondsmen 
may,  in  like  manner,  be  sued  upon  his  offl-. 
cial  bond,  and  made  to  respond  for  the 
unlawlul  conversion.  This  is  abundantly 
settled  by  the  same  high  court  which  de- 
clares that  property  taken  nnderits  process 
may  not  be  Interfered  with  so  long  »» 
it  is  within  the  scope  and  power  of  the 
writ.  Lammon  v.  Feusler,  111  U.  S.  17. 
4  Sup.  Ct.  Rep.  286;  Buck  v.  Colbatb,  8 
Wall.  a*14. 

The  real  owner  is  not  precluded  from  as- 
serting his  title  as  against  the  marshal  In 
a  tribunal  of  his  own  selection.  It  Is  only 
that  the  goods  are  temporarily  and  Inci- 
dentally in  the  custody  of  the  court,  and 
a  stranger  may  not  lay  hold  of  them.  Un- 
der these  circumstances  It  is  not  easy  to 
see  why  the  federal  court  may  not  by  or- 
der permit  the  re's,  the  specific  thing,  to  be 
pursued.  The  privilege  docs  not  at  nil  Ite- 
long  to  the  ofiicer,  neither  is  it  his  right. 
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He  coald  not  imtttj  on  any  grounda  per- 
sonal to  blmsett.  The  Juriadictlon  of  the 
federal  court  ia  dependent  on  citizenship, 
or  on  some  other  statutory  conslderatiun. 
If  both  be  lacklDK  there  la  no  personal 
right  In  the  officer.  When  he  is  permitted 
to  aet  up  the  defense  he  simply  asserts  the 
power  and  anthurlty  of  the  court.  It  ts 
only  because  the  court's  rights  and  func- 
tions are  involved  that  the  plea  Is  per* 
mitted  to  htm.  That  It  is  not  a  personal 
prtvllege  is  evident  from  those  decisions 
which  permit  the  damages  for  the  taking 
to  be  recovered  either  of  him  or  his  bonds- 
men, it  it  were  a  persunal  privilege,  or 
tals  right  and  privily  as  an  officer,  the 
defense  would  always  be  available,  and  he 
euuld,  at  alt  times,  and  In  all  courts.  In- 
sist upon  his  right  to  litigate  In  the  feder- 
al forum,  whether  sued  In  trespasa,  or  on 
his  bond,  or  in  replevin.  That  he  may  in- 
sist upon  It  In  replevin  Is  solely  because 
the  property  is  In  tliecnstody  of  the  federal 
court.  The  plaintiff  in  the  action  In  which 
process  issued  iu  equally  without  right  to 
demand  that  the  replevin  salt  be  heard 
in  the  ferleral  tribunal.  He  Is  without 
any  choice  In  the  premiaes  as  to  the  forum 
In  which  that  controversy  shall  be  settled. 
The  original  suit  does  not  enter  Into  the 
aolntlon  of  that  problem.  The  Jurisdiction 
of  the  court  over  the  original  subject-mat- 
ter and  controversy  is  neither  assumed 
nor-cast  off  at  its  pleasure.  It  always  re- 
mains when  Justly  invoked  and  set  Into 
active  operation.  To  say  that  it  may  by 
order  release  property  which  has  beed 
seised  under  Its  process  either  to  answer  a 
lodgment  which  may  or  may  not  be  re- 
covered, or  to  satisfy  one  already  rendered , 
when  the  particular  property  Is  alleged 
not  to  be  answerable  to  the  Judgment, 
and  permit  that  question  to  be  litigated 
in  a  court  otherwise  of  comijetent  Juris- 
diction. Is  not  to  assume  a  power  in  the 
court  to  refuse  or  assert  a  Jurisdiction 
over  the  snbjecb-matler  of  a  controversy 
represented  by  dtlKens  who  have  a  right 
to  be  beard  in  that  forum.  The  officer  is 
without  personal  right  to  he  heard,  for  he 
may  elsewhere  be  made  to  answer  for  his 
Illegal  taking.  The  partyls  without  right 
because  he  neither  has  the  property  nor 
can  he  be  heard  to  Ploart  in  any  auit 
against  the  officer.  The  plea  of  levy  un- 
der the  process  of  the  federal  court  Is  then 
neither  a  personal  plea  nor  one  Incidental 
to  the  office  of  marshal,  but  the  setting  up 
of  a  fact,  to-wit,  the  ontt'cedeut  acquisi- 
tion of  pos&esslon  of  the  property  by  an- 
other court  foreign  to  the  tribunal  In 
which  the  later  action  has  been  instituted. 
It  is  the  tact  of  posseRsion  solely,  which. 
H  at  all,  permits  the  Jurisdiction  to  be  said 
to  attach.  It  does  not  spring  from  the  ex- 
istence of  the  main  suit,  nor  grow  out  of 
the  personnel  of  the  officer,  but  the  cir 
cumstance  that  the  officer  of  a  particular 
court  under  its  process  has  seized  the 
goods  by  construction  brings  them  within 
the  Jurisdiction  of  that  tribunal;  and  the 
possession,  save  by  the  exercise  of  a  wise 
and  well-directed  comity,  may  not  be  dis- 
turbed. The  ultimate  Judgment  In  the  ac- 
tion wherein  the  mesne  process  was  Is- 
sued, and  the  sale  of  the  property  seized 
under  final  exeeutton^ln  na  manner  affects 


the  question  of  title  to  the  property.  The 
rea.  the  specific  thing,  may  be  lost  or 
transferred,  but  the-  owner  may  still  re- 
cover of  the  officer  for  the  taking,  and  nei- 
ther the  seisure  and  sale  nor  the  Judgmeut 
of  that  court  is  of  any  moment  in  deter- 
mining the  matter  of  the  ownership. 
When  then  It  is  asserted  that  the  questloa 
is  one  of  Jurisdiction  it  Is  only  true  In  a 
limited  and  special  sense.  The  property  Is 
in  the  hands  of  the  court,  and  consequent- 
ly is  accurately  said  to  have  passed  with- 
in its  Jurisdiction.  The  question  of  title 
to  the  property  seized  Is  never  Involved  In 
the  principal  suit  nor  at  all  aOected  by  the 
fact  of  seiiure.  A  particular  temedy  for 
the  establishment  of  that  title  lb  anavall- 
able,  because  it  invades  the  court's  posses- 
sion. All  the  court  surrenders,  when  It  en- 
ters an  order  permitting  suit  to  be  Insti- 
tuted against  its  officer,  is  that  posses- 
sion, and  the  right  to  it.  It  neither  as- 
sumes Jurisdiction  of  the  subject>matter  of 
any  suit,  nor  does  It  r^ect  Jurhidictiou  of 
any  controversy  which  has  been  initiated 
in  It.  The  parties  to  the  original  suit  re- 
main unaffected  by  the  order,  for  they 
never  had  any  right  to  have  the  Question 
of  title  to  B.'s  property  Investigated  in 
the  suit  which  has  been  brought  by  A. 
against  C.  The  officer  has  loat  nothing, 
because  he  might  always  be  sued  in  the 
foreign  tribunal  lor  his  ill^al  acts.  The 
court  has  simply  said  the  possession  Is  so 
far  yielded  that  the  matter  of  ownership 
may  be  litigated  In  the  state  court.  That 
the  power  exists  to  make  the  order  ap- 
pears unquestionable.  It  is  conceded  that 
there  Is  no  statutory  grant  of  such  au- 
thority, but  tt  Is  the  Incidental  and  Inheiv 
ent  right  existing  In  every  court  to  con- 
trol, direct,  and  govern  its  own  process, 
to  maintain  Its  authority  over  property 
which  has  been  seized  under  It,  or  relin- 
quish it,  at  its  pleasure,  so  long  as  no  right 
to  contest  the  surrender  Inures  to  any 
suitor  or  citlzeu.  As  said  by  Mr.  Justice 
MiLLEK  In  Buck  V.  Colbath,  supra:  "It  Is 
only  while  the  propet'ty  is  In  thi;  posses- 
sion of  the  court,  either  actually  or  con- 
structively, that  the  court  is  bound  or 
professes  to  protect  that  possession  from 
the  process  of  other  courts.  Wheniivertho 
litigation  ia  ended,  or  the  possession  of  the 
officer  or  court  is  discharged,  other  courts 
are  at  liberty  to  deal  with  It  according  to 
the  rights  of  the  parties  before  them, 
whether  those  rights  require  them  to  take 
possession  of  the  property  or  not."  The 
supreme  court  has  undoubtedly  declared 
the  law  to  be  that  the  stranger  whose 
property  has  been  seized  may.  In  their 
court,  assert  and  defend  his  title  as 
against  the  process.  No  other  position 
would  be  consistent  either  with  the  rights 
ofcltlzeuB  or  the  exercise  of  a  propor  au- 
thority by  the  court.  The  position  and 
rule  laid  down  by  the  supreme  court  of  the 
United  Statesore  notatall  in  conflict  with 
the  principles  which  this  court  has  declared. 
Both  rules  may  well  be  permitted  to 
stand,  and  the  comity  and  harmony 
which  has  always  prevailed,  and  been  as- 
serted by  both  tribunals,  will  be  the  bet- 
ter conserved  and  protected.  The'  court 
did  not  err  In  overrolins  the  demurrer  to 
the  replication. 
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Tlie  remaining  errorH  asalfzrned  re<iaire 
no  extended  conflideration.  Two  of  them 
may  be  grouped,  since  they  grow  out  of 
the  excusing  of  oneof  the  jurors  fromserv- 
Ice  and  the  remark  made  by  the  court  in- 
cidentally, when  be, was  let  ott  from  serv- 
ice on  the  panel.  It  Is  quite  true  that, 
wh.en  the  court  commits  an  error  tn  excus- 
ing a  Juror  who  is  challenged  for  cause, 
that  prror  is  the  subject  of  review  in  this 
court,  and  when  it  Is  plain  to  be  seen  that 
thereby  a  party  has  been  prejudiced,  the 
cause  will  be  reversed.  This  cause  how- 
ever does  not  seem  to  be  brought  yery 
clearly  within  that  rule.  The  record  as  ft 
Is  brought  up  falls  to  show  at  what  time, 
and  under  wbat  circumstances,  the  Juror 
Light  was  excused  from  service,  save  th&t 
It  appears  that,  during  the  progress  of  the 
examination,  counsel  for  appellee  submit- 
ted to  the  court  "that  it  was  a  question 
whether  the  jurorander  the  circnmstancee 
ought  to  be  admitted  Into  the  panel. "  No 
direct  challenge  was  made  for  cause,  nor 
did  the  court  rule  directly  upon  the  prop- 
osition of  a  challenge  as  made  by  the  chal- 
lenging party.  Thejudgeproceededtofur- 
ther  exAmiue  the  juror,  and  upon  the  con- 
clusion of  his  questions  excused  him ;  and 
thereto  the  appellee  saved  an  exception. 
But  for  the  remark  of  counsel,  nu  objec- 
tion to  the  excuse  of  the  Juror  could  have 
been  taken,  and  such  exercise  of  the  court's 
disci-etion  would  not  have  been  available 
on  error.  Mooney  v.  People,  7  Colo.  218,  3 
Pac,  Rep.  235.  Were  It  necessary,  the  court 
would  be  Inclined  to  hold  that  there  was 
no  sustaining  of  a  challenge  for  cause 
upon  which  error  could  be  based ;  but  it  is 
evident  that  the  Juror  was  so  circum- 
stanced Id  his  situation  and  in  his  rela- 
tione that  the  court  properly  exercised  the 
discretion  reposed  In  It  when  it  excused 
him  from  the  panel.  He  was  In  the  em- 
ploy of  a  firm,  apparently  on  the  most  ex- 
cellent terms  and  Intimate  relations  with 
one  of  the  parties  In  Interest.  The  Arm  be- 
came their  bondsmen  upon  the  instrument 
which  secured  them  in  the  possnSBlon  of 
the  property  In  the  original  controversy. 
It  Is  apparent  that  one  side  of  the  case  at 
least  might  easily  have  been  the  subject  of 
enlarged  discussion  In  the  house  wherein 
the  Juror  was  a  clerk,  and  that,  from  the 
atmosphere,  he  was  liable  to  Imbibe  no- 
tions and  prejudices  which  would  render 
him,  not  perhaps  an  Incompetent  juror, 
but  one  who  would  not  be  thoroughly  Im- 
partial as  between  the  parties.  At  the 
time  that  tho  juror  was  excused  and  the 
exception  was  saved,  a  remark' was  made 
by  the  judge  which  had  a  tendency  tocast 
some  discredit  upon  the  action  of  counsel 
In  saving  the  exception.  There  Is  a  dis- 
pute between  the  attorneys  for  the  respect- 
ive parties  In  this  court  as  to  the  regular. 
Ity  of  the  bill  of  exceptions  and  the  ac- 
curacy of  Its  contents.  The  remark  which 
was  excepted  to  was  written  In  the  bill 
apparently  after  its  preparation  by  the 
stenographer,  and  It  has  since  beencrossed 
out  by  pencil  so  as  to  leave  It  uncertain 
wlietbpr  legitimately  It  Is  a  part  of  the 
record.  This  court  will  not  assume  the 
task  of  determining  what  the  fact  Is,  and 
weighing  the  evidence  furnished  by  coun- 
sel pro  and  con  upon  the  subject.  II  the 


appellant  desired  to  predicate  eiror  upon 
that  proposition,  it  was  his  duty,  after 
the  bill  of  exceptions  exhibiting  the  eras- 
ure was  filed  in  this  court,  to  suggest  a 
diminution  of  the  record. and  obtain  leave 
to  file  a  supplemental  bill  showing  the  ac- 
tion of  the  court  In  the  premiaea.  It  can- 
not be  expected  that  this  court  will  deter- 
mine matters  which  are  notproperly  deter- 
minable from  the  record  before  It.  It  is 
perhaps  proper  to  say,  however,  that, 
while  the  remark  is  of  a  slightly  unjudicial 
character,  It  Is  not  of  the  sort  for  which, 
under  the  showing  made  here,  a  case 
would  be  reversed.  It  is  not  every  slight 
departure  from  the  strictest  Judicial  pro- 
priety which  will  warrant  the  setting 
aside  of  the  finding  of  a  Jury.  It  must  be 
clear,  or  reasonably  so,  at  least,  that  the 
remark  would  probably  tend  to  the  preju- 
dice of  the  party  against  whom  it  was 
made.  That  Is  notclear  under  the  circum- 
stances  here,  lor  there  is  no  showing  as 
to  the  number  of  Jurors  In  the  box  who  re- 
mained there  to  render  the  verdict  after 
the  remark  was  made,  nor  does  the  re- 
mark Itself  tend  to  Indicate  any  predispo- 
sition of  the  court  regarding  the  contra- 
versy.  The  Instructions  which  were  asked 
by  appellant  and  refused  were  rightly  de* 
nled.  It  Is  quite  within  the  province  of  a 
Dial  prius  trlbnnal  to  reject  the  instruc- 
tions in  the  form  asked  by  counsel,  and  to 
express  the  law  upon  the  subjects  covered 
In  their  own  fashion  and  In  their  own 
pbaseulogy.  The  practice  perhaps  is  more 
honored  In  the  breach  than  In  the  observ- 
ance, but  wherever  It  Is  done,  and  the  sub- 
jects embraced  within,  the  Instructions 
asked  by  counsel  are  Included  In  theccnrt's 
own  admonitions  to  the  Jury,  there  la  no 
cause  for  complaint.  In  this  case,  the  In- 
structions, which  it  would  have  been  er- 
ror to  refuse  had  they  not  been  covered, 
were  fully  Included  within  the  court's 
statement  of  the  law.  As  to  the  others,  it 
may  be  said  that  the  case  lacks  the  evi- 
dence upon  which  they  can  be  properly 
predicated.  It  Is  true  that  an  inadequacy 
of  price  is  always  a  matter  for  the  consid- 
eration of  the  Jury  In  determining  the  fair- 
ness of  a  sale,  as  between  the  purchaser 
and  a  falling  debtor,  but,  to  apply  It  to 
any  given  controversy,  it  is  Incumbent 
upon  the  contestent  to  make  proof  of  the 
real  value  and  the  proper  price  of  the 
goods  that  were  sold.  The  only  way  In 
which  that  was  done  In  this  case  was  by 
comparing  the  price  paid  by  the  purchaser 
with  the  original  cost  of  the  goods.  This 
is  not  such  a  determining  of  value  as 
necessitates  the  giving  of  that  instructlou. 

There  is  but  one  other  error  which  need 
be  considered,  and  this  grows  ont  of  the 
overruling  of  a  motion  for  a  new  trial, 
based  upon  an  affidavit  substantially  set- 
ting forth  that,  during  the  trial,  one  of 
the  Jurors  In  the  panel  was  accused  of  a 
grave  crime,  and  that  he  employed  one  uf 
the  counsel  for  the  other  side  to  defend 
him  against  the  charge.  There  was  notii- 
Ing  in  the  proof  offered  upon  this  mattCT 
which  tended  to  show  that  the  juror  was 
thereby  rendered  incompetent,  or  that  ho 
failed  to  give  due  and  proper  attention  to 
the  testimony  as  It  was  adduced,  and  to 
the  arguments  of  counsel.  Kven  under 
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ereai  ntraln  and  preeciDre  of  mtofortane, 
or  other  circaniBtancea.  the  mental  opera- 
tions may,  lor  collateral  purposes,  be  as 
clear  and  precise,  and,  possibly,  more  ac- 
curate, than  when  free  Irom  pressure. 
These  (acts  are  not  of  themselves  enuuffh 
to  warrant  setUnK  aside  a  verdict  wiMch 
is  abundantly  flUBtained  by  the  testimony. 
There  are  no  other  errors  assifrned  which 
need  consideration.  The  Judgment  should 
be  affirmed. 

RiCHUOxn  and  Reed,  CX!.,  concur. 

Prb  CcTRtAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  of  the 
court  below  Is  affirm^. 

Elliott,  J.,  {diaaenting. )  I  cannot  con- 
cur in  the  foregoing  opinion,  tor  the  rea- 
sons stated  in  my  dissenting  opinion  in 
the  case  of  MltcbeU  t.  Smith,  13  Colo.  172, 
21  Pac.  Bep.  1026. 


05  Colo.  2tt)   

Bband  t.  Ubrritt  et  al. 
{Svfnvme  Court  €f  Colorado.  Nor.  7, 1890.) 

BU1^E9T1.TB  BEOKBBfl— AonOH  FOR  COMMISSIONS. 

■  1.  In  an  action  for  searlees  rendered  by  real- 
estate  brokers  in  procuring  a  porchaser  for  de- 
fendant's land,  where  there  were  no  written 
jdeidtngs  in  the  trial  conrb,  and  no  testimony  of 
any  demdte  contaract,  evidence  of  the  value  of  the 
serviceB,  based  on  the  price  for  which  the  land 
sold,  was  properly  admitted,  and  a  Judgment  en- 
tered upon  that  basis  was  proper. 

3.  Where  it  la  claimed  in  such  action  that  the 
property  had  been  sold  by  another  agent  prior  to 
the  n^otlaUxm  of  the  sale  by  plaintiffs,  and  the 
evidence  upon  that  point  la  somewhat  coii9ictlng, 
a  nnding  that  no  such  sale  was  made  will  not  be 
disturbed,  althong'h  upon  the  evidence  the  court 
niteht  have  reached  a  different  conclusion,  espe- 
ciuly  as  defendant  testified  that  he  gave  plain- 
tiffa  no  notice  of  the  pending  sale,  and  permitted 
them  to  continue  thefr  efforts  in  bis  behalf. 

Commissioners'  decision.  Error  to  su- 
perior court  ol  Denver. 

Ij.  S.  Smith,  for  plalntilT  In  error.  A. 
L.  Dowd,  for  .defend  ants  In  error. 

BiBSELL,C.  Merrltt  &  Grommou  brought 
this  suit  In  1886  against  George  Brand,  to 
recovera  sumol  money  which  they  alleged 
to  be  due  them  for  services  rendered  lit  the 
procurement  of  a  purchaser  lor  certttln 
property  which  Brand  bad  placed  in  their 
hands  for  sale.  The  case  was  tried  with- 
out a  Jury  In  the  superior  court,  to  which 
It  went  on  the  appeal  taken  by  them,  and 
resulted  In  a  Judgment  in  favor  of  the 
plaintiffs  for  the  sum  of  $125,  tu  which  the 
defendant  excepted,  and  in  regard  to 
wblcb  be  alleges  error.  There  are  not 
nany  questions  raised  and  discuRsed  by 
counsel  for  plaintiff  in  error,  although 
everything  of  Importance  is  considered  In 
bis  brlri.  The  errors  on  which  be  relies 
may  be  properly  grouped  in  three  divis- 
ions. 

]t  is  contended  that  the  Judgment  can- 
not be  maintulned  because  it  was  rendered 
upon  the  basis  of  the  value  of  the  services 
renQered  by  the  plaintiffs,  computed  upon 
the  price  for  which  the  property  was  sold. 
■It  is  said  that  as  plaintiffs  sued  for  a  spe- 
cific sum,  and  sought  to  recover  upon  a 
definite  contract,  they  were  limited  to  a 


recovery  upon  the  contract  as  they 
averred  It,  and  were  debarred  any  relief 
upon  the  basis  of  the  value  of  the  services 
rendered.  This  contention  might  posatbly 
be  true,  were  it  apparent  from  either  the 
abstract  or  the  record  that  the  plaintiffs 
had  declared  upouaspeciflccontract  which 
they  had  failed  to  prove,  or  the  evidence 
established  the  exls  tence  of  such  a  contract. 
The  troublB,  however.  Is  that  there  were 
no  written  pleadings  In  the  Justice's  court, 
where  the  case  originated,  and  none  were 
filed  in  the  superior  court,  where  It  was 
subsequently  tried.  It  Is  therefore  im- 
possible to  determine  whether  the  suit 
was  brought  upon  any  such  hypothesis, 
or  whether  the  plaintiffs  should  beheld  en- 
titled to  recover  only  upon  due  proof  of 
it.  The  record  Itsell  Is  equally  barren  ol 
testimony  establishing  a  contract  upon 
which  the  plaintiffs  could  recover,  unless 
they  made  proof  of  the  value  of  their  serv- 
ices as  rendered.  Under  these  circum- 
stances, the  evidence  as  to  the  value  was 
properly  admittetl,  and  Judgment  upon 
that  basis  properly  entered  by  the  court. 

The  plaintiff  la  error  likewise  contends, 
by  several  errors  assigned,  that.  In  a  suit 
by  real-estate  brokers  to  recover  commis- 
sions earned  by  the  procurement  of  a  por^ 
chaser  to  whom  the  property  Is  not  ulti- 
mately sold,  they  are  bound  to  make  proof 
that  the  customer  whicb  they  produced 
was  both  able  and  willing  to  take  the 
property  and  pay  the  price  put  upon  it  by 
the  owner,  and  to  carry  out  a  contract 
which,  in  terms,  conforms  to  the  condi- 
tions affixed  by  the  owner  when  he  put 
the  property  In  their  bands.  The  princW 
ple  contended  for  is  accurately  stated  by 
counsel,  and  it  has  been  universally  held 
to  be  true  that  suchprouf  is  absolutely  tn-^ 
dispensable  to  the  broker's  recovery  of 
commissions.  The  accuracy  of  the  state- 
ment does  not  determine  its  application 
to  the  case  In  hand.  The  evidence  upon 
this  proposition  is  not  as  full  and  satis- 
factory as  It  1b  ordinarily  made  In  cases  of 
this  description.  This  Is  due  perhaps  to 
the  suggestions  of  the  court  that  further 
evidence  upon  the  subject  need  nut  be  pro- 
duced. There  was,  however,  enough  tes- 
timony given  upon  this  subject  to  war- 
rant the  court  In  reaching  the  conclusion 
at  which  he  arrived.  It  is  probably  true 
that  it  was  not  offered  in  the  form  usually 
observed  In  giving  testimony  of  this  de- 
scription, but  no  objection  was  taken  to 
the  method  of  Its  offer;  nor  upon  the  con- 
clusion of  the  plaintiffs'  case  was  a  specific 
objection  taken  that  thoy  had  tailed  suffi- 
ciently to  prove  this  essential  fact.  In  the 
absence  of  objections  which  properly  raise 
a  question  of  this  sort,  the  findings  of  the 
court  upon  such  a  proposition  of  fact  will 
not  be  disturbed. 

The  only  other  error  which  has  been 
urged  Is  that  the  case  shows  that  the 
property  bad  been  sold  by  another  agent 
prior  to  tbe  time  of  the  negotiation  of  the 
sale  by  tbe  plaintiffs.  It  Is  contended  that 
this  fact  debars  theplaintitfs'recovery.up- 
on  the  principle  that  where  property  is 
placed  in  the  hands  of  several  brokers  for 
sale,  to  the  knowledge  of  them  all.  auy 
one  of  the  brokers  assumes  tbe  risk  of  hav- 
ing bis  claim  to  compensation  defeuted  by 
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A  sale  made  by  another  broker  before  he 
piHKures  a  purchaser.  It  is  wholly  UDnec- 
essary  to  determine  the  accuracy  of  this 
leg^al  propoBltioD,  for  the  court  has  found, 
an  a  matter  ot  fact,  that  no  snch  aale  was 
made  prior  to  the  time  the  platntiffa  fonud 
a  purchaser  ready,  able,  and  willing  to 
purchase  upon  the  speclQed  terms,  and 
notified  the  owner.  The  evidence  upon 
this  proposition  is  somewhat  conflicting, 
and  It  Is  not  easy  to  determine  from  the 
evidence  produced  the  exact  dates  and 
times  ot  the  sales  by  the  contending  bro- 
kers. Upon  the  evidence.  It  would  have 
been  possible  for  tlie  court  to  reach  a  dif- 
ferent conclusion  from  that  expressed  in 
his  Judgment.  The  record,  however,  jus- 
tlfifs  the  finding  which  be  made.  It  has 
support  in  the  equitablecircumstancee  ap- 
parent In  the  case.  According  to  theown- 
er's  evidence,  the  sale  whicb  be  contends 
defeats  the  brokers'  right  to  recover  de- 
pended solely  upon  the  purchaser's  conclu- 
sions concerning  the  title.  Notwith- 
standing this  fact,  he  gave  the  plaintiffs 
no  notice  whatever  of  the  pending  sale, 
and  permitted  them  to  continue  their  el- 
forte  in  his  behalf.  They  were  thus  fully 
Justified  in  believing  the  agency  still  to 
exist,  and  the  owner  will  be  held  to  the 
tall  reiponelblllty  of  Its  continuance,  un- 
less he  be  able  to  demonstrate  satisfacto- 
rily that  the  sale,  which  inlaw  is  to  be  held 
to  terminate  it,  was  in  fact  consummated 
before  the  brokers  found  a  purchaser  and 
earned  the  commission.  Under  these  cir- 
cumstances, the  finding  will  not  be  dis- 
turbed. It  Is  an  universal  rate  In  this 
court  that  the  Judgment  of  a  afst  prius 
tribunal  will  never  be  disturbed  from  any 
considerations  ol  mere  preponderance  of 
testimouy,  and  wherever  there  is  evidence 
enough  in  the  case  to  justifj  the  Judgment 
rendered  it  will  be  sustained,  unless  it  Is  so 
manifestly  against  the  weight  ot  the  tes- 
timony as  to  Indicate  prejudice  or  gross 
error.  Ralph  v.  Wearv,  7  Colo.  217,  3  Pac. 
Rep.  224;  Smelting  Co.  v.  Pless.  8  Colo. 
87,6  Pac.  Rep.  650;  Jackson  v.  Allen,  4 
Colo.  2t>3;  Sieber  r.  Frink,  7  Colo.  148,  2 
Pac.  Rep.  901.  There  being  no  error  man- 
ifest in  the  record,  the  judgment  ebould  be 
aflBrmed. 

Richmond  and  Reed.  C('.,  concur. 

.  Peh  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  be- 
low Is  affirmed. 


US  Colo.  212) 

Cook  et  al.  v.  Merritt. 
(Swpreme  Court  (\f  Colorado.    Nov.  7,  1890.) 
TkiaI/— Rbadoo  Pleadings  to  Jobt—Instruc- 

TI0N8. 

1.  Wliere  tlie  issue  is  clearly  defined  and 
thorOQghly  understood  at  the  trial,  a  party  is  not 
entitled  to  read  to  the  lury  extracts  from  the 
pXeadiDga,  on  the  ground  that  his  opponent,  by 
failing  to  deny,  admits  a  material  allegation, 
which  admission  affects  bis  credibility  as  a  wit- 
ness on  his  own  behalf.  The  construction  of  such 
pleadings  is  for  the  court 

2.  In  an  action  to  enforce  a  personal  liability 
against  the  directors  of  a  corporatioo,  upon  a 
note  made  by  it,  on  the  ground  of  their  failure  to 
record  certificates  of  the  amount  of  capital  stock 
and  the  proportion  paid  in  as  required  by  stat- 
ute, defendants  set  up  an  agreement  whereby 


plaintill,  in  consideration  of  a  certain  bill  of  sale, 
and  the  assignment  of  certain  leases,  releasea 
them  from  personal  liability.  Held,  a  charge 
that,  unlesii  the  Juryfoundthatsuchanagreement 
was  made,  defendants  were  liable,  because  of 
their  f^lare  to  file  the  oertifloates,  was  proper. 

Commissioners'  decision.  Appeal  from 
distinct  court,  Arapahoe  county. 

E.  P.  Harmiui,  for  appellants.  Ta&ac  E. 
Bamum,  for  appellee. 

RiCHUOND,  C.  Elmer  W.  Aferrltt,  plalntifl 
below  and  appellee  herein.  Instituted  bis 
action  in  the  county  court  to  recover  of 
the  defendants  the  sum  nf  9o95,  alleging  in 
his  complaint  that  John  Cook.  Jr.,  W.  II. 
Conley,  and  B.  F.  Bush,  on  the  1st  day  of 
January,  18S5,  became  the  directors  of  a 
corporation  organized  under  the  laws  of 
the  state  of  Colorado,  known  as  the  ^  Den- 
ver Rink  &  Land  Company, "  and  so  re- 
mained and  continued  directors  until  the 
1st  day  of-January,  1886;  that  on  the7tb 
day  of  May,  1885,  the  corporation  bor- 
rowedthe  sum  of  *1,000  of  the  plain  tiff,  for 
which  it  executed  its  promissory  note; 
that  on  the  9th  of  November,  1885,  the  cor- 
poilation  desired  to  continue  the  loan 
aforesaid,  increasing  the  amount  to  the 
sum  of  $1,300,  which  was  done,  and  'a 
promissory  note  executed  therefor.  A 
portion  of  this  sum  was  paid,  leaving  a 
balance  duo  to  blm  from  the  corporation 
of  $695,  which  sum  beseeks  to  recover  from 
the  defendants,  appellants  herein,  as  di- 
rectors of  snld  company,  alleging  that  the 
president  and  directors  or  trustees  of  said 
corporation  had  not  recorded  In  the  office 
of  the  secretary  of  stMte,  or  In  the  office  of 
the  recorder  of  deeds,  in  the  county  where- 
in the  business  of  said  company  was  car- 
rie<l  on,  any  certificate  stating  the  amount 
of  capital  ot  the  company  fixed  and  paid 
in ;  and,  further,  that  the  corporation  did 
nut  within  60  days  from  the  1st  day  of 
January,  1886,  or  at  any  other  time  beioro 
or  since,  file  or  record  In  the  office  of  the 
recorder  of  deeds,  in  said  county  of  Arap- 
ahoe, that  being  the  county  wherein  the 
business  of  said  company  was  carried  on. 
any  report  stating  or  showing  theauinunt 
of  capital  of  said  company,  or  the  propor- 
tion or  amount  of  said  capital  stock  that 
was  paid  in.  Defendants  answered  by  a 
general  denial  of  all  the  allegations  in  tbe 
complaint,  and  for  a  third  defense  all^ea 
that,  at  the  time  of  the  giving  of  tbe  note 
for  the  sum  of  91.300,  the  Denver  Rink  & 
Land  Company  executed  to  the  plalntifl 
a  bill  of  sale  of  certain  personal  property, 
and  that  plaintiff  at  that  time  entered  in- 
to a  contract  with  the  corporation 
through  Its  officers  to  tbe  eRect  that  the 
company  was  to  assign  in  writing  to  the 
plaintiff  certain  leases  owned  by  said  com- 
pany, and  that,  In  consideration  ot  the 
written  assignment  of  the  leases  by  the 
company  to  plaintiff,  plaintiff  obligated 
himself  to  tbe  company  and  the  d^ead- 
ants  Cook  and  Coulcy  not  to  hold  defend- 
ants or  either  of  them' liable  as  individ- 
uals, or  In  thelrofflclal  capacity  as  officers, 
directors,  and  trustees  of  the  company, 
and  to  look  only  and  solely  to  the  com- 
pany for  the  payment  of  thenote  of  91,300«. 
and  iutercHt,  and  whatever  rents  he  might 
hare  to  pay  for  said  company;  tbat»  lu 
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accordance  with  ttain  contract,  tlio  com- 
pany aBsI^ed  in  writing  eaicl  leaeeit  to 
plain  tur.  To  this  answer,  plaintiff  replies 
denying  that  he  entered  Into  any  each 
contract  or  agreement.  It  la  apparent 
from  the  pleaalnsa.  ae  well  as  from  the 
testimony  included  In  the  record  filed  In 
this  coart,  that  the  IsBue  between  the  par- 
ties plaintiff  and  defendant  was  whether 
or  not  at  the  time  of  the  execution  of  the 
last  note  plaintiff  agreed  to  relieve  defend- 
antsOook  and  Conley  of  any  responsibility 
iDdividually.  or  as  directors  and  officers  of 
the  company,  tor  the  payment  of  the  sum 
doe  him.  It  Is  also  apparent  from  the 
record  thattheTarloascertlficatee  referred 
to  In  the  complaint,  and  required  by  the 
statute  to  be  filed,  were  not  filed,  and  that 
on  account  of  the  failure  to  file  the  certifi- 
cates thedtfendants.hs  officers  and  direct- 
ors, became  nnder  the  law  responsible  to 
plaintiff,  anless  the  plaintiff  had  agreed  as 
set  op  in  the  third  defense.  The  cause  was 
tried  In  the  county  court,  resulting  in  a 
verdict  for  the  plaintiff,  whereupon  it  was 
appealed  to  the  district  court,  and  there 
tried  to  a  Jury,  resulting  in  a  verdict  for 
plaintiff  in  the  sum  of  $523.  To  reverse 
this  Judgment,  appellants  prosecute  this 
appeal. 

in  sapport  at  thtUr  contention,  it  Is 
claimed  that  the  court  erred  In  refusing 
defendants'  counsel  the  right  to  read  to 
the  Jury  defendants'  third  defense  and 
plaintiff's  replication  thereto,  and  that 
the  court  erred  in  Its  Instruction  to  the 
|nry,  and  In  refusing  to  give  inslructions 
asked  for  by  the  defendants.  The  object, 
as  avt;rred  iu  the  anEument  of  appellants' 
eouosel,  of  reading  the  pleadings  referred 
to  to  tlie  Jury,  was  to  show  that  the  rep- 
lication did  not  deny  all  tbe  allegations  of 
the  third  defense;  that,  as  a  matter  of 
fact,  it  admitted  a  very  material  allega- 
tion, which  admissiou  he  claims  goes  to 
the  credit  of  the  plaintiff  as  a  witness. 
This  being  the  ease,  be  insists  tbe  Jury 
should  have  had  the  benefit  of  tbe  admis- 
sion. Pleadings  are  presumed  to  be 
statements.  In  legal  form,  of  those  facta 
constltatiDg  the  charge  or  defense  of  the 
parties  by  means  of  which  Issues  between 
tbe  parties  to  be  tried  are  defined,  and 
are  necessary  to  Inform  the  court  what 
Issued  are  raised,  and  which  are  pro|>er 
for  trial  in  thecase.  It  isnot  tbe  province 
of  the  Jury  to  construe  and  determine  tbe 
effect  of  the  pleatiings. .  In  section  260,1 
Thomp.  Trials,  the  untbor  uses  the  follow- 
ing language:  "It  should  be  kept  in  mind 
that  matters  concerning  the  pleadings  are 
ordinarily  addressed  to  the  Judge,  whose 
doty  It  Is  to  state  the  issues  to  the  Jury 
when  he  comes  to  deliver  to  them  his  In- 
atructlons.  and  that  comments  on  the 
pleadings  to  tbe  Jury  are,  In  general,  out 
of  place,  and  sometimes  unprofessional. " 
Id  Tevis  v:  Hicks.  41  Cat.  123,  it  was  held 
that  "tbe  question  as  to  what  facts  are 
admitted  by  the  pleadings  is  one  for  the 
court,  and  not  for  the  Jury,  and  the  court 
sbonld  not  submit  such  a  question  to  tbe 
lory."  In  Missouri  Coal  &  Oil  Co.  v. 
Hannibal  &  St.  .T.  R.  Co.,  35  Mo.  85,  it  was 
held  that  "an  instruction  by  the  court 
that  all  allegations  and  petitions  not 
■pedfically  denied  in  the.  answer  are  to  be 
T.25p.no.4— 12 


taken  as  true  Is  erroneous.  The  Issues 
should  be  specifically  stated  by  the  court. " 
1  Thomp.  Trials,}  1027;  Potter  v.  V^ooster, 
10  Iowa.  8»4. 

It  in  not  necessary  for  os  to  go  so  fa^  as 
to  say  that  nnder  no  circumstances  may 
counsel  be  permitted  to  discuss  or  read  to 
the  Jury  the  pleadings  in  a  case,  or  ex- 
tracts therefrom ;  but.  in  the  case  at  bar. 
thr  issue  was  one  clearly  defined,  thornagh- 
ly  understood  by  court,  counsel,  and  Jury, 
and  counsel  sought  to  bring  to  tbe  atten- 
tion of  the  Jury  the  fact  that  certain  al- 
legations of  the  dL-fendaota  were  admitted 
by  failure  to  deny  oa  the  part  of  tbe  plain- 
tiff. That  question  certainly  was  not  for 
the  Jury.  It  was  fur  the  cnnrt  to  deter- 
mine, and  it  wan  thedutyof  .onnsel  to  call 
the  court's  attention  to  bis  position,  and 
ask  instructions.  In  refusing  this  i)ermlH- 
slon  to  counsel,  we  see  no  error.  Tbe  in- 
structions asked  lor  by  the  defendants  and 
refused  by  the  coart,  wc  think,  were  fully 
covered  by  tbe  instruction  ^ven  to  the 
Jury.  The  court  Instructed  the  Jury  as  to 
the  nature  of  tbe  contract,  and  particular- 
ly enforced  upon  Its  attention  tbe  fact 
that  if  plaintiff  had  agreed  with  the  de- 
fendants. Cook  and  Conley,  by  reason  of 
the  assignment  of  tbe  leases,  and  the  ex- 
ecution of  the  bill  of  sale,  to  relieve  them 
of  responsibility  for  the  Indebtedness  of 
the  company  as  directors  and  oQicers  ol 
the  company,  thoy  should  find  for  the 
defendants;  but  If,  on  the  contrary,  such 
a  contract  was  not  entered  into,  that,  by 
reason  ot  the  (ailnre  of  defendants  as  offi- 
cers and  directors  of  tbe  corporaUon  to 
file  tbe  certificates  provided  for  by  law. 
they  became  responsible  to  tbe  plaintiff  to 
the  amonnt  of  his  claim  against  tbe  com- 
pany. It  Is  unnecessary  for  us  to  set  forth 
the  Instructions  asked  and  refused.  Suffice 
It  to  say  that  a  careful  examination  of 
the  record  warrants  us  in  asserting  that 
the  issues  between  the  parties  plaintiff  and 
defendant  were  thoroughly  understood, 
and  fairly  tried.  There  is  evidence  to  sup- 
port the  verdict,  and  the  Instructions  of 
the  court  were  sufflciently  full  and  explicit 
upon  the  issues.  We  see  no  error,  and 
therefore  are  of  the  opinion  that  the  Judg- 
ment should  be  affirmed. 

BissELL  and  Bbbd,  CC.,  coaeaning. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Jodgmeut  Is 
affirmed. 

(IB  Colo.  229) 

First  Nat.  Bank  of  Dknvbb  v.  Devenish. 
(Supreme  Court  <tf  Colorado.  Kov.  7,  1680.) 
Baku  and  Banxiko— Patwht  qv  Ghsox  mr 

IbSTAKS. 

1.  FlalDtlff  buk  in  tbe  re^lar  coarse  of  iti 
bustneM  received  checks  drawn  by  C.  upoo 
defeodant,  a  private  buker,  whlcb  were  tof- 
warded  to  F.,  Its  correspondent,  for  oollectlm, 
and  paid  by  draft,  payment  of  which  was  aAer- 
wards  stopped  by  defendant.  In  an  action  on  the 
draft,  deiendant  pleaded  that  it  was  executed 
under  tbe  mistaken  belief  that  C  had  snlBclent 
funds  on  deposit  to  meet  the  checks.  On  the  trial 
defendant  testified  that  he  drew  the  draft  io  re- 
liance aixm  C.'s  statement  that  a  certain  check 
left  by  him  with  defendant  for  oolloction  would 
be  paid,  and  that  each  ebeok  was  not  paid 
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Held,  that  Che  mistake  attempted  to  be  proved 
was  Dot  the  one  relied  on  in  the  pleading,  and 
that  neither  of  them  was  available  as  a  defense. 

2.  A  special  defense  that,  after  the  execution 
of  the  draft,  C.  deposited  large  sums  of  money 
which  defendant,  relying  upon  the  promise  of 
F.  to  return  the  draft,  paid  out  on  other  checks, 
was  unavailing  In  view  of  defoidaiit's  own  testi- 
mony showing  that  when  the  deposlta  were  made 
be  knew  that  the  draft  had  been  protested,  and 
was  being  retained,  and  he  was  not  relieved 
from  respcmslbility  thereon. 

8.  Defendant's  agent  testified  that  he  gave 
the  checks  to  F.,  and  explained  the  ciroum- 
stances,  and  that  the  latter  took  them,  and  said 
that  he  could  not  return  the  draft  because  it  was 
in  the  post-office,  but  that  the  matter  would  be 
all  riKot  In  reply  to  a  question  by  the  court, 
the  wltuees  stated  that  he  could  not  say  exactly 
what  F.*s  language  was,  and  that  be  did  not 
think  he  said  in  express  words,  **!  will  have  the 
draft  returned.*'  F.  denied  that  he  agreed  to  re- 
turn the  draft,  or  accept  the  checks  in  payment. 
Held,  that  no  agreement  by  F.  to  rescind  and 
return  the  draft  was  established. 

CommlasloDere*  declaloit.  Appeal  from 
district  court,  Arapahoe  county. 

Wolcott  &  VAtle,  lor  appellaot.  W.  S. 
Vbren  and  L.  B.  Frauce,  for  appellee. 

Reed,  C.  Appellant  is  a  national  bank 
dolDK  boslneee  in  the  city  of  Denver.  In 
the  year  1883, appellee  was  a  private  bank- 
er doing  basinees  at  Tin  Cup,  in  the  coun- 
ty ol  GuDnison.  Appellant,  in  the  regular 
course utbD8lneB8, received  cbecfcB  amount- 
ing to  $312,  drawn  by  one  C.  F.  Caldwell 
upon  the  bank  ol  appellee,  which  were  for- 
warded to  its  correspondent,  one  Free- 
man, at  Tin  Cop,  for  collection,  and  pre- 
sented on  the  altemoon  of  December  27. 
1888.  at  the  bank  of  Devenish  &  Co.,  and 
paid  by  draft  drawn  upon  the  German 
Natloua)  Bank  of  Denver,  of  which  the 
following  Ib  a  <^opy:  "$312.  Cochran  & 
Devenish,  Bankers,  Tin  Cup.Coio.,  Dec.  27, 
1883.  Pay  to  the  order  of  8.  N.  Wood, 
cashier,  three  hundred  and  twelve  dollars. 
S.  G.  Detj^nish  &  Co.  To  German  Nafl 
B'k,  Denver,  Colo."  On  tlie  aftHrnoon  of 
the  next  day,  (December  28th,)  appellee 
returned  the  checks  which  had  been  paid 
and  canceled  on  the  day  previous,  to  Free- 
man, and  asked  a  return  of  the  draft, 
claiming  that  the  cheeks  bud  been  paid 
through  mistake.  The  draft  had  been  for- 
warded by  Freeman  to  the  appellant  at 
Denver.  Appellee,  by  telegram,  stopped 
the  payment  ol  the  draft.  Appellautdid 
not  return  the  draft,  and  afterwards  In- 
stituted this  suit  to  recover  thf  amount, 
the  complaint  being  In  the  ordinary 
form  of  a  bill  of  exchange. 

The  defendant  In  answer  put  In  special 
pleas  admitting  the  presentation  and  pay- 
ment of  the  checks.  "Believing  that  said 
Caldwell  had  on  deposit  with  defendant 
funds  to  meet  and  pay  said  checks,  and  In 
that  belief,  the  defendant  made  and  deliv- 
ered to  said  Freeman,  agent  of  the  plain- 
tiff, the  bill  of  exchange  In  the  complaint 
herein  described;  butdefendantavers  that 
such  bill  of  exchange  was  so  executed  and 
delivered  as  aforesaid,  by  defendant,  un- 
der a  mistake  of  fact,  and  that  the  said 
Caldwell  did  not  then  have,  at  the  time  of 
the  making  and  delivery  of  said  bill  of  ex- 
change. In  the  hands  of  defendant,  funds 
to  pay  the  check  for  which  said  bill  of  ex- 


change was  given."  That  defendant  dis- 
covered the  mistake  about  1  o'clock  the 
nex  t  day,  ( Decern  ber  28th , )  when  the 
checks  were  returned  to  Freeman,  and  he 
was  requested  to  return  the  draft.  That 
Freeman  promised  to  return  the  draft,  but 
neglected  to  do  so.  It  is  also  pleaded,  as 
a  special  defense,  that  on  the  20tb  of  J  ann- 
ary.  1884,  Caldwell  deposited  with  appellee 
lai^  sums  of  money  much  in  excess  of  the 
amount  of  the  draft,  but  that  appellee, 
relying  upon  the  promise  of  Freeman  to 
return  the  draft,  failed  to  protect  himself, 
and  paid  out  such  deposits  on  other 
checks  of  Caldwell.  These  special  defenses 
were  fully  replied  to  by  the  plaintiff.  The 
case  was  tried  to  the  conrt,  wtthont  a 
Jury,  and  Judgment  found  for  the  defend- 
ant,from  which  this  appeal  was  taken. 

The  appellee  relies  in  argumant  In  sup- 
port of  the  Judgment  upon  two  proposi- 
tions: First.  That  the  payment  of  the 
checks  was  made  tbrongh  such  a  mistake 
of  fact  as  legally  entitled  him  to  recall  it 
upon  discovering  the  mistake.  Second. 
Upon  the  supposed  i-escission  of  the  trans- 
action by  delivery  ot  the  paid  and  can- 
celed check  to  Freeman,  the  correspond- 
ent of  appellant,  and  the  demand  for  the 
return  of  the  draft,  and  the  supposed  ac- 
ceptance of  the  checks  by  Freeman  and 
their  detention  by  him.  Caldwell  was  a 
customer  of  appellee,— kept  his  account 
with  them.  They  were  supposed  to  be  in- 
formed of  his  financial  standing,  and  cer- 
tainly were  supposed  to  know  the  condi- 
tion of  his  account  with  them  at  the  time 
of  the  presentation  ol  the  checks  for  pay- 
ment. Banks  are  required,  and  for  their 
own  safety  are  compelled,  to  know  at  all 
times  the  balance  to  the  credit  of  each  in- 
dividual customer,  and  they  ac<;ept  and 
pay  checks  at  their  own  risk  and  peril. 
If,  from  negligence  or  inattention  to  their 
own  affairs,  banks  improvidently  pay 
when  the  account  of  the  customer  1h  not 
in  a  condition  to  warrant  it,  and  if  by 
mistake  a  check  is  paid  when  the  drawer 
has  no  funds,  the  bank  mast  look  to  the 
customer  forrectIflcation,notto  the  party 
to  whom  the  check  was  paid.  The  sup- 
posed mistake  relied  upon  In  argument  Is 
stated  in  the  pleadings  as  follows:  "That 
such  bill  of  exchange  was  so  executed  and 
delivered  as  aforesaid,  by  defendant,  under 
a  mistake  of  fact,  and  that  the  said  Cald- 
well did  not  then  have,  at  the  time  of  the 
making  and  delivery  of  the  said  bill  of  ex- 
change. In  the  bands  of  the  defendant, 
funds  to  pay  the  checks  for  which  said  bill 
of  exchange  was  given,  and  that  defend- 
ant discovered  said  mistake  at,to-wit,  the 
hour  ot  1  o'clock  on  the  afternoon  of  the 
28tb  day  of  December,  1888. "  The  charac- 
ter ot  the  supposed  mistake,  iia  stated  In 
pleading  and  shown  in  evidence,  was  suth 
as  to  preclude  appellee  from  availing  him- 
self of  It  as  a  defense.  It  being  the  direct 
result  ot  carelessness  and  Inattention  to 
his  own  affairs,  there  can  be  no  relief  at 
law,  and,  even  In  equity,  courts  will  sel- 
dom if  ever  relieve  a  man  from  the  result 
of  a  mistake  attributable  to  negligence  or 
want  of  diligence  in  his  ownattalra.  Kerr. 
Fraud  &  M.  407;  Beaufort  v.  Neeld,  12 
Clark  &  F.  248 ;  Leuty  v.  Hlllas,  2  De  Gex  & 
J.  110;  Railroad  Corp.  r.  Bnbcock.  6  Mete. 
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(Mass.)  346;  Ferson  t.  Sanger.  1  Woodb. 
&  M.  188;  Wood  v.  Patteraon,  4  Md.  Ch. 
336. 

An  examtuiltlon  of  the  evidence  shows 
that  It  utterly  failed  to  support  the  nlle- 
xation  in  the  answer  in  regard  to  a  mis- 
take. S.  G.  Devenlsh,  in  snbstanoe,  testi- 
fied that,  at  the  time  of  the  presentation 
of  the  Caldwell  checks  on  December  27th. 
for  which  a  draft  was  drawn,  Caldwell 
was  a  customer  of  bis  bank;  that  he  had 
no  money  to  his  credit  in  the  bank ;  that 
prior  to  thatdate,on  December  I9th, Cald- 
well had  left  with  the  bank  for  collection 
a  check  on  the  First  National  Bunk  of 
LeadvUle  for  $150,  which  he  represented 
would  be  paid;,  that,  relying  upon  such 
assurances  as  to  the  check  tor  f  160,  he  ac- 
cepted the  cheeks  of  CaldweU  oo  the  27th 
for  f312,  and  drew  the  draft  Id  contro- 
versy :  that  at  1  o'clock  p.  m.  of  the 
28th,  he  found  that  the  representations  of 
Caldwell,  in  regard  to  the  Leadville  check 
of  f  150,  were  false,  and  the  check  unpaid ; 
that  he  then  caused  the  checks  of  Caldwell 
to  be  returned  to  Freeman,  and  requested 
a  retarn  of  the  draft.  It  Is  apparent  at 
oQcetbatthe  supposed  mistake  attempted 
to  be  proved  was  not  the  one  alleged  In 
the  pleading.  It  is  perhaps  needless  to 
say  that  the  supposed  mista  ke  established 
by  the  evidence  is  not  such  an  one  as  to 
be  cognizable  at  law  as  a  ground  for  the 
rescission  of  an  executed  transaction  be- 
tween the  parties  to  this  suit.  It  wtw  not 
a  matnal  mistake  to  which  appellant  was 
a  party,  or  of  which  he  was  supposed  to 
have  any  Infonnation.  It  seems  at  most, 
when  explained,  a  case  of  misplaced  conil- 
dence  of  appellee  in  the  statements  of  a 
customer  on  the  strength  of  which  money 
waB  advanced  to  the  customer  and  paid 
to  appellant.  Sncb  mistakes  are  not  such 
as  are  defined  as  mistakes  in  the  books 
and  remedied  In  courts. 

We  do  not  see  how  the  last  special  de- 
fense, viz..  that  Caldwell  afterwards  de- 
posited large  sums  of  money  which  appel- 
lee, relying  upon  the  promise  of  Freeman 
to  return  the  draft,  paid  out  on  other 
checks,  can  aid  him.  Mr.  Devenlsh  testi- 
fied that  on  the  2d  or  3d  day  of  January. 
1884,  abont  mid-day,  he  informed  Free- 
man of  Ills  surprise  at  having  received  a 
notice  of  protest  of  the  draft  in  question. 
Consequently  he  knew  at  that  time  that 
the  draft  was  being  retained  by  the  ap- 
pellant, and  he  held  for  Its  payment  on 
r^asal  of  the  German  National  Bank  to 
accept  It;  and,  on  the  SOth  day  of  Janu- 
ary, lie  knew  It  had  not  been  returned,  nor 
he  relieved  from  his  responsibility  on  his 
outstanding  dralt.  Why  did  he  not  pro- 
tect himself  when  he  had  an  opportunity 
and  full  knowledge  of  the  facts?  If  appel- 
lee considered  the  transactiou  rescinded, 
and  the  checks  of  Caldwell  unpaid  by  the 
draft,  good  f^th  required  that  he  shonld 
have  paid  them  from  the  deposited  funds, 
knowing  them  to  be  outstanding  and  un- 
paid. His  failure  to  protect  himself  when 
opportunity  offered  cannot  well  prevail  as 
a  defense  in  the  action.  The  defense  made 
iB  not  tenable  on  the  ground  of  mistake, 
and.  If  allowed  to  prevail,  could  only  suc- 
ceed upon  full  proof  of  the  agency  of  Free- 
man, and  bis  aathurity  to  bind  appellant 


by  an  agreement  to  rescind,  and  proof 
that  he  did  make  the  contract  and  prom- 
ised to  return  tbe  draft.  The  testimony 
fails  to  establish  any  sncb  agency.  It 
shows  him  to  have  been  a  merchant  to 
whom  appellant  sent  checks  ou  the  bank 
of  appellee  for  collection,  which  he  col- 
lected, and  remitted  the  proceeds,  gener- 
ally in  drafts  drawn  upon  its  correspond- 
ent, tbe  German  National  Bank.  Appellee 
did  not  attempt  to  prove  anything  fur^ 
tlier  in  regard  to  the  scope  of  Freeman*s 
agency.  Freeman  testified  that  that  was 
the  only  agency  or  connection  he  had  with 
appellant. 

The  testimony  also  falls  to  establish  any 
agreament  of  Freeman  to  rescind  and  re- 
turn the  draft.  The  Interview  with  Free- 
man was  not  by  Devenlsh,  as  he  was  Indis- 
posed, bnt  between  Mr.  Uhren,  representing 
Devenlsh,  with  Mr.  Freeman.  Mr.  Uhren 
testified  as  follows:  "I  took  the  cliecks, 
with  that  mark  on  the  upper  left-hand  cor- 
ner in  pencil,  and  the  signature  had  been 
canceled ;  that  is,  by  drawlnK  a  line  across 
it  with  a  pen.  Took  them  over  to  Mr.  Free- 
man, and  explained  the  circumstances  to 
him,  very  sbortly,  as  I  was  very  busy.  He 
took  the  checks.  He  said  he.  could  not 
give  me  the  draft,  because  it  was  in  the 
post-offlce,  but  that  tbe  matter  would  be 
alt  right.  I  left  tbe  store  and  went  home, 
and  heard  no  more  about  it  until  it  was 
protested ;  and  afterwards  tbe  salt  was 
brought."  "The  Court.  Did  be  say  to 
you  that  he  would  make  the  matter  all 
right?  Answer.  I  understood  the  draft 
would  be  returned.  He  could  not  give  it 
to  me  at  that  time  because  it  was  in  the 
post-office.  I  do  not  think  he  said  in  ex- 
press words,  '  I  will  have  the  draft  re- 
turned.' I  cannot  say  exactly  what  his 
language  was  at  this  time. "  Tbe  testi- 
mony of  Mr.  Freeman  was  as  follows:  "I 
am  under  the  Impression  that  it  was  a 
couple  of  days  after  the  defendant,  Dev- 
enlsh, paid  the  Caldwell  checks,  that  Mr. 
Uhren  brought  the  said  checks  back  and 
left  them  with  me.  I  know  It  was  one 
day.and  I  think  it  was  two.  I  did  not,  at 
the  time  Mr.  Uhren  returned  the  Caldwell 
checks  to  me,  or  at  any  time  afterwards, 
agree  to  return  the  draft  in  controversy 
to  the  defendant.  I  believe  1  said  I  would 
write  down  about  It,  which  I  afterwards 
did.  I  did  not  ever  accept,  for  the  plaintiff 
in  this  action,  the  said  Caldwell  checks 
from  the  defendant  Devenlsh,  or  from  Mr. 
Uhren  as  his  agent.  I  told  Mr.  Uhren  at 
tlie  time  he  left  the  checks  with  me  that  I 
had  sent  the  draft  ofl.  I  did  not,  on  the 
2d  or  8d  of  January,  1884,  at  the  defend- 
ant's bank  in  Tin  Cup,  tell  him  that  I  was 
surprised  that  his  draft  had  been  protect- 
ed, and  that  it  would  be  all  right  as  soon 
as  the  plt^ntlff  received  the  letter,  for  at 
that  time  I  had  not  written  the  plaintiff 
about  the  matter.  It  was  about  a  week 
afterwards  that  I  wrote.  •  •  •  I  did 
not,  as  agent  of  tbe  plaintiff,  accept  the 
Caldwell  checks  given  for  the  dralt  in  con- 
troversy, I  had  no  authority  from  plain- 
tiff to  accept  from  defendant  the  said  Cald- 
well checks  for  said  plaintiff."  For  the 
reasons  above  given,  we  advise  that  the 
Juilgment  be  reTeraed,  and  tbe  cause  re* 
manded. 
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RicsicoiCD  and  Bibbbll,,  CO.,  cnncnr. 

Pkr  Gdbiau.  For  the  reasouB  stated  In 
the  for^otns  opinion,  the  JndKment  of  the 
eoart  b^ow  u  reversed. 

Elliott,  J.,  did  not  participate  In  the 
decielon  of  this  caose,  barinff  tried  the 
eaaee  below. 


06  Colo.  216) 

Cbahsb  et  al. 


Brabhbb. 


(Supnme  Court  of  Colorado.  Nov.  7«  1800.) 

BMBIFfS— Fbocebds  OF  Attachhsht  Salh— At- 

TOBNBT'B  FeBB. 

Code  Colo.  1 109,  requires  a  sberUE  to  de- 
liver over  tlie  attached  property  or  tlie  prooeeds 
thereof  remaininK  in  his  hands  unapplied  on  the 
Judgment  to  defendant.  Held,  that  a  aheriff  baa 
no  poww  to  deduct  from  a  balance  in  his  hands, 
arising  from  the  sale  of  attached  ^oper^,  oonn- 
lel  fees  for  defending  an  action  of  trover  orouffht 
osaiiut  him  by  a  third  party  for  the  conversion 
the  gooda  levied  m  under  tlie  attaobment 

Commleeloners'  decision.  Appeal  from 
dtatrlct  coart,  Arapahoe  county. 

Wolcott  4k  Fa//e,  tor  appellant.  E.  P. 
Hartnaa,  for  appellees. 

RiOBMOND,  C.  The  Kansas  City  Distil* 
ling  Company  brought  suit  In  the  district 
court  ol  Arapahoe  county  against  appellee 
upon  a  book-accountt  suing  out  a  writ  of 
attachment.  The  writ  was  placed  in  the 
hands  of  appellant,  Frederick  Cramer,  who 
was  the  sheriff  of  Arapahoe  county.  He 
levied  upon  certain  goods  and  chattels  as 
the  property  ol  Brasher.  Une  Marsh 
brought  an  action  ol  trover  against  ap- 
pellant, claiming  that  the  goods  and  chat- 
tel so  levied  apon  belonged  to  him,  and 
chat  the  same  bad  been  taken  by  appel- 
lant and  converted  to  hia  own  use.  Ap- 
.oellaat  answers,  averring  that  the  goods 
and  chattels  were  the  property  of  Brasher, 
justifying  the  seizure  under  the  writ  of  at- 
tachment, and  also  aTerrlni?  that  the 
transfer  of  title  by  Brasher  to  Marsh  was 
fraudulent  as  against  creditors.  Tbe 
cause  was  tried  upon  this  Issue,  and  re- 
sulted in  a  Judgment  favorable  to  appel- 
lant. The  cnse  of  the  Kansas  City  Distil- 
ling Company  was  subsequently  tried,  and 
a  judgment  in  its  favor  was  rendered  for 
9801.65,  with  costs.  Tlie  attachment  was 
sostained,  and  the  property  ordered  sold 
for  the  purpose  of  paying  said  Judgment. 
After  paying  the  Judgment  of  the  distil- 
ling company,  and  the  taxed  costs  In  full, 
there  remaliied  in  the  hands  of  the  appel- 
lant the  sum  of  J214.  Appellant  employed 
counsel  to  defend  thesuit  brought  against 
bim  by  Marsh,  thereby  incurring  expenses 
tor  counsel  fees  In  the  action  amounting 
to  fl.^.  He  filed  his  petition  In  the  case 
of  the  Kansns  City  Distilling  Company  v. 
Brasher,  setting  up  these  facts,  and  asking 
the  court  to  take  testimony  as  to  the  rea- 
BonabteneBS  of  the  feeseharged  by  counsel, 
and  prayed  that  be  be  allowed  to  pay  the 
same,  or  such  amount  as  the  court  should 
deem  reasonable,  out  of  the  sum  of  $1*14 
remaining  In  bis  hands.  Brasher  ap- 
peared, admitted  the  averments  of  the  pe- 
tition, but  claimed  that  the  petition  did 
not  state  tacts  sufflcient  to  authorize  the 
allowance  of  anything  to  appellant.  This 


was  the  conclusion  ot  the  court,  and  tba 

petition  of  appellant  was  denied. 

Tbe  only  question  presented  for  consid- 
eration is  whether  or  not  the  court  should 
have  allowed  the  sheriff,  Cramer,  to  de- 
duct from  the  balance  remaining  In  his 
hands  a  reasonable  sum  tor  couuaci  fees. 
Section  109, Code  am  Proc.,  Is  as  follows: 
"If,  after  selling  aU  the  property  attached 
by  him  remaining  in  his  hands,  and  apply- 
ing the  proceeds,  together  with  the  pro- 
ceeds of  any  debts  or  credits  collected  by 
him,  deducting  his  fees,  to  the  payment  of 
the  ludgment,  and  any  balance  shall  re- 
main due,  the  sheriff  shall  proceed  to  col- 
lect such  balance  as  upon  an  execution  in 
othercases.  Whenever  the  Judgment  shall 
iiave  been  paid,  the  sberlO,  upon  reason- 
able demand,  shall  deliver  over  to  the  de- 
fendant the  attached  property  i«raalnlng 
in  his  hands  and  any  proceeds  of  the  prop- 
erty attached  unapplied  on  the  Judgment. " 
Tbe  last  clause  ot  this  provision  unmis- 
takably provides  for  a  disposition  of  the 
balance  of  any  fund  remaining  in  the 
hands  ot  the  sheriff,  and  distinctly  com- 
mands the  payment  of  such  balance,  after 
satisfaction  of  the  Judgment,  to  the  defend- 
ant. By  Uen.St.  p.  273,  §  00,  It  Is  provided 
that  "no  sheriff  shall,  directly  or  Indirectly, 
ask,  demand,  or  receive,  for  any  service  to 
be  performed  by  blm  in  tbe  discharge  ol 
any  of  bis  official  duties,  any  greater  fees 
than  are  allowed  by  law,  under  penalty," 
etc.  The  above  provision  relers  of  course 
only  to  fees,  and  not  to  actual  reasonable 
expenses  Incurred  in  caring  for  the  prop- 
erty held  by  the  sheriff  under  attachment, 
and  this  court  In  Bank  v.  Tucker,  7  Colo. 
220,  3  Pac.  Rep.  217,  has  determined  that 
the  sheriff  Is  entitled  to  reimbursement  for 
reasonable  charges  incurred  In  taking  pos- 
session of,  removing,  and  keeping  property 
taken  on  a  writ  of  attachment.  We  fall, 
however,  to  see  the  applicability  of  the 
conclusion  of  tbe  court  in  this  case  to  the 
question  under  discussion.  The  proceed- 
ing by  Marsh  was  against  the  sheriff  In 
trover  for  conversion.  These  two  Individ* 
uals  were  the  only  parties  to  that  pro- 
ceeding, and  besides  it  has  never  been  the 
practice  to  allow  against  theloulng  party, 
in  ordinary  actions  at  Jaw,  fees  paid  out 
by  the  successful  party  to  counsel.  Tbe 
defense  of  the  trover  suit  by  tlie  sheriff 
was  for  the  benefit  of  the  Kansas  City 
Distilling  Compan.v,  and  any  expenae  in- 
curred by  the  sheriff  In  that  proceedtDff,  in 
our  Judgment,  should  hare  been  paid  by 
the  company.  It  Is  true  that  the  sheriff, 
in  tbe  performance  of  his  duty  in  attach 
Ing  property,  or  levying  an  execution  upon 
It,  assumes  (In  tbe  language  of  another)  a 
double-edged  responsibility.  The  general 
rule  is  that  the  sheriff  In  the  service  of  the 
execution  writ  or  the  attachment  writ 
acts  at  his  peril.  While  the  property  I^ 
not  in  the  possession  of  thedefendant,  and 
It  is  not  clear  that  It  belongs  to  him,  the 
sheriff  isnot  bound  toact  without  full  and 
ample  Indemnity.  Murfrce,  8her.  §  620; 
Crock.  Sher.  §  464.  We  think  that  in  this 
case,  before  subjecting  himself  to  an  ex- 
pense in  defenseof  tiielitle  to  the  prutkert; 
in  which  the  plaintiff  in  the  attachment 
proceedings  was  directly  and  only  Inter, 
ested  he  should  hare  called  upon  the  plain- 


Digilized  by 


Google 


Colo.] 


TABOB  0. 


>.  GLABK. 


181 


tin,  the  Kansas  City  DletUling  Company, 
and  exa'^ted  of  It  either  tbat  it  asaume  tlie 
reap  onsl  bill  ty  ol  that  deiunse  or  provide 
the  means  of  employing  couQBel.  In  the 
absence  of  statute  stfpportins  the  conten- 
tioa  of  appellant,  we  feel  warranted  in 
Baying  tbat  the  Jadsmenfe  should  be  af- 
firmed. 

BusBLL  and  Bkbd,  OC.,  concnr. 

Pf,r  Cdbiam.  For  the  reaaons  stated  la 
the  foreeoing  opinion  the  Judgment  of  the 
court  below  la  affirmed. 

as  Colo.  141)   

Cawkbb  t.  Apple  et  al. 
(Supreme  Court  of  Colorado.    Nov.  7,  ISOO.) 
Rbix-Estatb  Bboebbs— Commissions. 
Where  defendant  placed  land  witii  plain- 
tiffs for  sale  on  commission,  knowing  that  a  por- 
titm  Uiereof  belonged  to  a  railroad  oompcmy, 
idaiotifls'  right  to  their  commisaioni  upon  pro> 
curiuK  a  purchaser  ready  and  willing  to  pay  the 
agreed  pnce  was  not  d^eated  by  d^endant^s  re- 
fusal to  deed  the  land,  unless  he  received  pay  for 
the  portion  owned  by  the  company. 

Appeal  from  district  court,  Arapahoe 

county. 

Action  for  commisBlona  for  the  sale  of 
rea)  eetate.  The  complaint  alleges  the  co- 
partnership of  appellees,  Henry  Apple  and 
Geonre  A.  Hamilton,  plaintiffs  below,  as 
brokers  and  real-estate  agents,  ander  the 
firm  name  of  Apple  &  Hamilton ;  that,  in 
the  year  1887,  at  the  special  instance  and 
request  of  Samuel  M.  Cawker,  defendant, 
plalntifta  sold  certain  real  eetate  owned 
by  him;  that  said  sale  was  made  in  ac- 
cordance wltb  Instructions  given  platntifte 
by  defraUant.  A  description  of  die  prem- 
Ims  Is  given,  and  It  is  alleged  that  the 
BBDie  contained  40  acres, less about8  acres, 
occupied  by  the  Uniun  Pacific  Railway 
Company  with  ltf>  right  of  way.  It  Is  fur- 
ther averred  tbat  the  price  of  ^aid  land,  so 
Hold  by  plaintiffs,  as  aforesaid,  was  95.735, 
and  that  the  plaintiffs*  servlcea  (or  and  on 
account  of  said  sale  were  and  are  reasona- 
bly worth  5  per  cent,  of  said  su  m ,  or  928ft.l7, 
of  which  amount  uo  part  bad  been  paid. 
The  defendant  In  bis  answer  admits  the 
copartnership  and  business  of  plaintiffs, 
aa  alleged.  All  other  allegations  in  the 
complamt  are  denied.  The  case  was  tried 
to  a  Jnry  hi  the  court  below,  and  a  verdict 
rendered  for  the  plaintiff  tn  the  sum  of 
9201.25.  A  motion  for  a  new  trial  was 
overrnled,  and  Judgment  for  plaintiffs  en- 
tered upon  the  verdict.  No  question  upon 
the  amount  of  the  Judgment  is  presented 
upon  this  appeal,  the  sole  controversy  be- 
Inss  as  to  whether  or  not  any  commissions 
bad  been  earned. 

W.  W.  Cook,  for  appellant.  C.  P.  But- 
ier,  for  appellees. 

Hayt,  J.,  {a/ter  stating  the  facia  aa 
Atfove.)  Tbe  evidence  in  this  case  shows 
beyond  controversy  that  appellant,  Sam- 
uel M.  Cawker,  was  the  owner  of  a  tract 
of  land  near  tbe  city  of  Denver,  containing 
about  120  acres,  and  that  heautborlEed 
appellees  to  sell  tbe  same,  or  a  portion  of 
H.,  at  9165  per  acre,  lees  tbe  usual  commis- 
sions tor  making  such  sale,  which  were  to 
be  retained  by  appellees.  It  is  also  shown 


that  this  land  was  subdivided  Into  40- 
acre  tracts,  and  that  appellees  pro<mred  a 
purchaser  for  one  of  said  subdivisions,  at 
the  price  and  upon  the  terms  fixed  by  ap- 
pellant. It  is  further  shown  that  about  it 
acres  of  said  subdivision  belonged  to  the 
Union  Pacific  Railroad  Company,  leaving 
only  37  acres  to  which  appellant  cuuld 
make  title.  Mr.  K.  W.  Woodbury,  the  pur- 
chaser, procured  by  app^Ieee,  stood  ready 
and  willing  to  pay  for  this  tract  the  sum 
of  95,736.  This  being  at  the  rate  of  9155 
per  acre,  he  was  acceptable  to  tbe  owner. 
The  coDBummatlou  of  tbe  sale  was  pre- 
vented, however,  by  appellant's  refusing 
to  deed  the  tract,  unless  he  received  pay 
also  for  the  land  owned  by  the  railroad 
company.  Appellant  knew  at  the  time  he 
placed  the  land  with  appellees  for  sale 
that  the  railroad  company  owned  and  oc- 
cupied a  portion  thereof.  He  could  not 
give  tbe  purchaser  title  to  tbe  landB  so 
owopied,  and  was  not  entitled  to  pay 
therefor.  Under  the  elrcoustances,  we 
are  satisfied  that  bis  demand  is  entirely 
witbout  foundation,  and  doubtless  made 
for  the  purpose  of  defeating  the  sale.  Up- 
on tbe  facts,  we  think  appellees  were  en- 
titled to  tbe  commissions.  In  tbe  case  of 
Flnerty  v.  Friti,  6  Colo.  174.it  Is  said: 
"But  where  an  agent  has  produced  a  pur- 
chaser who  is  acceptable  to  the  owner, 
and  able  and  willing  to  purchase  on  terms 
satisfactory  to  .the  owner,  he  has  per- 
formed his  duty,  and  if,  frum  any  failure 
of  the  owner  to  euter  into  a  binding  con- 
tract, or  to  enforce  a  contract  against  tbe 
purchaser,  tbe  sale  is  not  completed,  tbe 
agent  may  recover  his  commisBionB." 
The  Judgment  Is  affirmed. 

  ,  (16  Qolo.  «4) 

Taboh  et  al.  V.  Clark. 
(Supreme  Court  of  Colorado.  Nov.  7,  1890.) 
INJDNCTION— Liability  on  Bond— Attobnbi's 
Fbbh. 

T.  brought  suit  against  C.  and  others,  al- 
leging that  an  agreement  by  C.  to  sell  oertain  umd 
was  assigned  to  a  corporation  in  which  T.  was 
a  stoolcholder;  that  such  agreement  was  of  great 
value  to  the  company;  that  certain  of  the  direct- 
ors, for  their  personal  advantage,  and  by  collusion 
wiui  C,  canceled  the  agroemeut;  that  immedi- 
ately thereafter  said  directors,  as  individuals, 
purchased  the  land  from  C,  and  executed  a  trust- 
deed  thereon,  to  secure  notes  for  the  purchase 
price;  and  tiiat  C.  was  wooeedlog  to  sell  the  land 
under  the  trust-deed.  Tho  relief  demanded  was 
that  tho  sale  to  the  directors  be  set  aside,  and 
the  contract  with  tbe  company  reinstated.  An 
ittjunotion  was  granted  restraining  C.,  pending 
the  trial,  from  negotiating  the  notes,  and  pro- 
ceeding with  the  sale.  Defendants  recovered 
Judgment.  In  an  action  on  the  lojunotion  bond, 
tbe  only  damages  jn^oved  were  attorney's  fees.  > 
Held,  that  the  recovery  should  have  been  limited 
to  the  fees  for  services  rendered  in  connection 
with  tho  injunction,  and  tbat  it  was  error  to  al- 
low the  attorney's  fees  for  the  entire  litigation. 

Appeal  from  district  court,  Arapahoe 
county. 

In  1886.  Tabor  brought  suit  against 
Clark  and  others,  alleging  In  bis  complaint 
that  Clark,  being  the  owner  of  tbe  prem- 
ises therein  described,  entered  Into  a  writ- 
ten contract  for  the  sale  thereof  to  cei^ 
tain  parties,  which  contract  was  after- 
wards, with  the  knowledge  and  consent  o** 
Clark,  duly  assigned  to  tbe  Denver  Circle 
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Real  Estate  Company:  that  this  contract 
was  of  great  value  to  the  "company;  that 
plafntiO  was  a  etockbolder  In  said  com- 
pany; that  two  of  the  remalDiDg  co-de< 
fendaut'a,  viz.,  Henry  and  Loveland,  act- 
ing as  directors  of  the  corporation,  fraud- 
ulently.  withont  any  eoDSlderatton  what- 
ever, and  for  tbelr  own  personal  advance- 
ment, canceled  and  annulled  the  written 
contract  between  Clark  and  the  corpora- 
tion; that  Clark  had  full  notice  and 
knowledge  of  the  fraudulent  conduct  of 
said  Henry  and  Loveland,  and  colluded 
with  them  In  connection  therewith ;  that, 
after  such  attempted  cancellation  of  the 
contract,  Henry  and  Loveland  as  Individ- 
uals immediately  purchased  from  Clark 
the  land  in  question. executing  to  him  their 
promissory  notes  for  upwards  of  $60,000. 
the  balance  of  the  purchase  money,  and, 
to  secure  the  same,  gave  a  tmst-dced  up- 
on the  property;  and  that  Loveland  and 
Henry  had  defaulted  In  the  paymentof  the 
notes  thus  gtven,  and  Clark  was  pro- 
ceeding to  advertise  and  sell  the  land  in 
pursuance  of  the  trust-deed.  Plaintiff  de- 
manded that  the  sale  to  Loveland  and 
Henry  be  set  aside;  that  their  trust-deed 
to  Clark  he  canceled ;  and  that  the  origi- 
nal contract  with  the  corporation  be  re- 
stored, and  given  full  force  and  effect. 
Pialntifl  also  sought  to  procure  a  tempo- 
rary injunction  restraining  Clark,  pending 
the  trial,  from  negotiating  the  notes  of 
Henry  and  Loveland,  and  from  further 
proceeding  with  his  sale  of  the  property 
under  the  trust-deed;  the  trustees  named 
in  the  deed  being  also  made  parties  defend- 
ant to  the  suit.  The  temporary  Injunction 
asked  for  was  granted,  upon  the  filing  of 
a  bond  conditioned  according  to  law.  A 
motion  was  made  todissolve.but  was  not 
separately  considered  or  passed  upon. 
The  injunction  remained  In  force  until  the 
final  determination  of  the  suit,  when,  the 
judgment  on  the  merits  being  in  favor  of 
defendants,  a  dissolution  necessarily  took 
place.  The  present  suit  was  instituted  by 
Clark  against  Tabor  and  his  surety,  to  re- 
cover damages  upon  the  injunction  bond 
thus  given.  The  only  damages  claimed, 
or  sought  to  be  proved,  were  attorney's 
fees.  The  evidence  offered  covered  these 
fees  for  the  entire  litigation,  and  the 
court  charged  the  jury  that,  ft  they  found 
for  the  plaintiff,  they  might  allow  as  dam- 
ages this  total  amount.  A  verdict  was 
rendered  for  $1,2.50.  From  the  judgment 
duly  enterecl  thereon,  the  present  appeal 
was  taken. 

J.  P.  Brock  way  ein(\  Isaac  N.  Stevenajor 
appellants.  Eaoa  Miles,  for  appellee. 

I 

Hklm,  C.  J.,  {after  stating  the  ^ctn  as 
above.)  The  canse  in  which  the  injunc- 
tion bond  now  sued  on  was  given  was 
not  primarily  Injunctive  in  its  nature.  It 
was  brought  to  secure  the  cancellation  of 
the  trust-deed  given  by  Henry  and  Love- 
land upon  the  premises  in  question,  and 
to  procure  a  reinstatement  of  the  original 
contract  between  Clark  and  the  Denver 
Circle  Real  Estate  Company,  as  assignee. 
This  contract  appears  by  the  complaint 
to  have  bean  ot  great  value  to  the  com- 
pany. The  cancellation  thereof  by  the 


two  directors  named  Is  alleged  to  taave 
been  wholly  without  consideration  and 
fraudulent,  and   Clark  is  connected  by 
averment  witli  the  fraud.  Werewe  to  dis- 
card from  consideration  the  injunctive 
feature  of  the  proceeding,  a  full  and  com- 
plete cause  of  action  would  nevertheless 
appear  In  the  pleading.  The  Injanction 
was    ancillary  to    the    principal  relief 
claimed.   Its  purpose  was  to  render  the 
ultimate  decree  in  the  main  cape,  if  given 
for  plaintiff,  effective.   It  simply  inhibited 
Clark,  pendente  lite,  from  negotiating  the 
notes,  which    would    necessarily  carry 
with  them  the  security,  and  from  selling 
the  property  in  purauance  of  the  trust- 
deed  to  innocent  third  parties.   It  is  need- 
lees  to  say  that  either  of  theeesteps  would 
have  proved    seriously  detrimental  to 
plaintiff,  had  he  recovered  in  the  end.  Un- 
der these  circumstances,  the  charge  of  the 
court  must  be  held  erroneous.  The  in- 
junction bond  was  given  to  protect  appel- 
lee from  injury  by  virtue  of  the  iBsuance  of 
the  injunction.   The  attorney's  fee  sboald 
have  been   accordingly  limited.  Neither 
the  principal  nor  the  surety  in  that  bond 
could  by  virtue  of  its  provisions  be  held 
for  the  value  of  legal  services  rendered  In 
the  preparation  and  trial  of  the  main  case. 
2  Suth.  Dam.  68,  and  cases  cited;  Higb, 
In}.  §§  »73.  974.  It  was  claimed  In  oral 
argument  that  the  real  and  sole  object  of 
the  suit  in  which  the  injunction  Issaed, 
was  to  obtain  a  postponement  of  the  sale 
under  the   trust-deed,  and  thus  enable 
Henryand  Loveland  to  avoid  such  sale  by- 
procuring  the  requisite  sum  of  money, 
and  taking  up  the  notes.  Tabor,  so  it 
was  asserted,  acted  In  the  Interest  of 
those  parties,  and  did  not  prosecute  the 
suit  In  good  faith  lor  the  purpose  of  se- 
curing  the    principal    relief  ostensibly 
claimed  by  the  complaint.    It  is  sufficient 
for  us  to  say  that,  if  these  facts  were  satis* 
factorily  demonstrated  at  that  trial,  nev- 
ertheless, we  are  not  apprised  thereof  by 
the  record  now  before  us.   Of  course  this 
record  must  govern, the  present  decision, 
and  we  cannot,  upon  aught  that  appears 
therein,  sustain  the  claim  of  connsel  In 
this  regard.    We  are  aware  of  the  fact 
that  it  may  be  difficult  to  apportion  the 
value  of  legal  services,  under  such  circum- 
stances as  are  here  presented.  Counsel, 
perhaps,  cannot  say  exactly  how  mnch 
time  and  taborwere  consumed  In  resisting 
the  ancillary  Injunctive  part  of  the  case; 
but  it  Is  no  more  difficult  to  separate  the 
claims  lor  service  in  connecclon  with  the 
principal  case,  and  witli  the  injunction, 
and  to  fairly  approximate  thesum  due  for 
the  latter,  than  it  is  to  estimate  the 
amount  to  be  recovered  In  many  other 
cases  npon  which  courts  are  called  to  ad- 
judicate.  Besides,  the  existence  of  this 
embarrassment  does  not  furnish  a  legal 
reason  why  the  parties  to  the  injunction 
bond  should  be  held  for  damages  not  In 
any  way  contemplated  or  provided  for  by 
their  contract.    For  the  reasons  given, 
the  judgment  will  be  reversed,  and  the 
cause  remanded. 

Elliott,  J.,  having  presided  at  the  trial 
btiow,  did  not  participate  in  this  decision. 
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Londoner     People  ax  rs7.  Babtom. 

(Supreme  Court  of  Colmxtdo.   Not.  7,  1890.) 
■  AppeaIt— Fhom  Jcdohbnt  op  Oustek. 

Under  Code  Colo.  1887,  f  388.  providing 
that  appeals  to  the  sapreme  court  from  the  dis- 
trict, county,  Bud  superior  coarts  shall  be  allowed 
in  all  oases  where  the  indgment  appealed  from 
be  final,  and  shall  amount,  exclusive  of  costs,  to 
tlOO,  or  relate  to  a  fraochiae  or  freehold,  no  ap- 
peal lies  from  a  Judgment  of  ouster  entered  by  a 
district  court  In  an  actim  for  the  usurpation  of 
apabllc  office. 

Upon  motion  to  dlsmtsB  appeal. 
LaeluB  P.  Marsh  and  L.  C.  Rockwell,  lor 
app^ant.  Peace  £  Pence,  for  appellee. 

Hatt,  J.  This  l8  an  action  for  the  nenr- 
patlon  of  the  office  of  mayor  of  the  city  of 
Denver.  In  the  district  court,  a  judg- 
ment of  ouster  was  entered  af^atnet  ap- 
pellant, from  which  thlH  appeal  is  prose- 
cuted. The  ri);ht  to  this  appeal  is  claimed 
upon  the  following  provtslou  of  the  Civil 
Code:  "Appeals  to  the  suprexoe  court 
from  the  district,  county,  and  superior 
eonrts  shall  lie  allowed  in  all  cases  vrhere 
the  judgment  or  decree  appealed  from  be 
final,  and  shall  amount,  exclusive  of  costP, 
to  the  sum  of  $100,  or  relate  to  a  franchise 
or  freehold, "etc.  Section  388,  Code  1887. 
It  Is  well  settled  tbut  he  who  relies  upon 
the  right  of  appeal  must  be  able  to  show 
some  positive  legislative  authorisation 
for  such  right.  In  the  case  at  bar,  no 
money  judgment  was  entered  id  the  court 
below,  from  which  an  appeal  could  be 
taken;  the  sole  claim  being  that  the  judg- 
ment relates  to  a  franchise,  and  is  there- 
fore appealable.  It  seems  clear,  howev- 
er, that  the  Judgment  appealed  from  re- 
lates to  a  pabUc  office,  and  not  to  a  fran* 
chise.  The  difference  between  a  franchise 
aud  a  public  office  is  plainly  recognized 
>y  the  Cod6  In  several  instances.  Thus 
the  title  to  chapter  27  Is  "Of  actions  for 
the  OBurpatton  of  an  office  or  franchise;" 
and  the  distinction  between  the  two  is 
plainly  maintained  throughout  the  body 
of  the  act.  A  franchise  with  us  has  been 
defined  as  a  piirtlculnr  privilege  conferred 
upon  individuals  by  grant  from  the  gov- 
ernment. 3  Kent,  Coram.  458.  Fraucblses 
are  usually  conferred  upon  corporations 
for  the  purpose  of  enabling  them  to  do  cer- 
tain things.  The  franchises  are  vested  in 
the  corporate  entity,  rather  than  In  the 
officers.  As  the  judgment  In  this  case  re- 
lates to  a  public  office,  and  not  to  a  fran- 
chise, the  right  of  appeal  iiads  no  support 
in  the  statute.  An  examination  of  the 
opinion  of  the  court,  as  delivered  by  Chief 
Justice  Hallktt  In  the  case  of  Pollocii 
v.  People,  1  Colo.  83,  cited  by  counsel,  will 
show  the  same  to  be  in  support  of  the  con- 
clusion we  have  reached  in  thin  case.  In 
that  case  therewere  two  statutes  relating 
to  appeals.  The  general  statute  provid- 
ing for  appeals  where  the  Judgment  ap- 
pealed from  amounted  to  920.  exclusive  of 
costs,  or  related  to  a  franchise  or  free- 
hold, and  a  special  statute  prorldlng  for 
appeals  in  cases  of  qao  warranto,  reads  as 
follows:  "Appeals  may  be  taken  from  the 
declidoa  of  tho  district  court  upon  such 
terms  as  the  said  district  cnnrt  shall  pre- 
scribed" The  Judgment  from  which  the 
appeal  was  taken  In  that  case  was  ea- 
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tered  upon  an  information  In  the  nature 

of  a  quo  warranto  filed  against  appellants, 
charging  them  with  having  usurped  and 
Intruded  into  the  corporate  offices  of  the 
city  of  Central.  It  was  not  even  claimed 
by  counsel  that  an  appeal  would  He  under 
the  gi'neral  provision  allowing  appeals 
from  decisions  relating  to  a  franchise,  but 
it  was  contended  that  the  two  provisions 
relating  to  appeals  should  be  construed 
together,  and  the  special  act  limited  by 
the  word  "franchise"  used  in  ttie  general 
act;  and,  as  the  judgment  did  not  relate 
to  a  franchise,  it  was  claimed  that  the 
right  to  an  appeal  did  not  exist.  The 
court  decided  against  this  claim,  holding 
that  the  special  statute  enlarged  the 
right  to  appeal  In  cases  of  quo  warranto. 
Frora  the  language  of  the  opinion,  we 
think  it  evident  that,  had  the  right  to  ap- 
peal rested  upon  the  provision  in  reference 
to  appeals  from  judgments  relating  to  a 
franchise,  the  appeal  would  not  have  been 
sustained.  Since  the  decision  In  the  case 
of  Pollock  V.  People,  the  speeial  act  pro- 
viding tor  appeals  has  been  repealed. 
There  is  do  Judgment  for  damages  in  this 
case;  and,  as  the  Judgment  of  the  district 
court  relates  to  a  public  office  and  not  to 
a  franchise,  an  appeal  from  such  Judgment 
will  not  He  under  the  general  act.  The 
appeal  Is  accordingly  dismissed. 

  (IB  Colo.  223) 


PiEBSON  et  ah  v.  Truaz. 
{Svupreme  Court  ttf  CoUmutb.  Kov.  7,  1890.) 

Hoin»TSlI»— ABjIKOOIWENT— Tbhfobabt  Ab- 

aSHOB. 

Oen.  Bt  Colo.  o.  61,  S  8,  providing  that 
homesteads  shall  only  be  exempt  while  oocapled 
as  such  by  the  owner  thereof,  or  bis  or  her  fam- 
ily, does  not  require  an  actual  personal  ooCQpo- 
tiou  at  all  times  and  under  all  circumstances,  so 
as  to  cause  a  forfeiture  on  account  of  a  temporary 
absence  from  necessity  or  convenience. 

Commissioners'  decision.  Appeal  from 
district  court,  Pitkin  county. 

Appellee,  plaintiff  in  the  action,  brought 
his  suit  by  filing  the  following  complaint, 
which  was  verified:  "Plaintiff  compialos 
of  defendants,  aud  states  that  on  the  4th 
day  of  February,  1886,  the  plaintiff  be- 
came, and  ever  since  has  been,  and  now  is, 
the  owner  In  fee  of  the  following  described 
real  estate,  situate  in  the  county  of  Pit- 
kin, and  state  of  Colorado:  A  lot  one 
handred  and  fifty  (160)  feet  by  fifty  (60) 
feet  in  size,  situate  about  one  hundred  and 
fifty  (150)  feet  west  of  the  Ute  Spring  diteh, 
in  that  part  of  the  city  of  Aspen  common- 
ly called  'Ute,'  said  property  being  the 
same  real  estate  conveyed  to  plaintiff  on 
said  4th  day  of  February,  I88e,  by  Philip 
Edwards  and  Frank  Hartzln.  That  on 
the  said  4th  day  of  February,  1886,  aud 
before  and  ever  since  that  date,  ptaintitt 
was  aud  now  is  a  householder,  and  the 
head  of  a  family.  The 'Sald  family  con- 
sisted and  now  consists  of  plaintiff  and  the 
wife  and  chlldi-en  of  plaintiff.  That  on 
said  4th  day  of  February,  1886,  plaintiff 
and  his  family  commenced  to  occupy  said 
premises,  and  resided  thereon,  occupying 
the  same  as  a  homestead,  and  have  at  no 
time  siuce  said  date  had  any  other  reel, 
dence,  and  have  not  occupied  any  other 
premises  since  said  date,  except  aa  hen^n- 
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aftermentloned.  That  thedeedof  convey- 
ance from  eald  Edwards  and  HartKin  to 
plaintiff  was  tiled  for  record  In  tlieofflce  of 
the  recorder  of  said  Pitkin  county  on  eaid 
4th  day  of  February,  1S86,  and  the  same 
Is  of  record  in  Booli  29,  on  page  42,  of  the 
records  of  said  office.  That  said  premises, 
together  with  the  Improvements  situated 
tbereon,  have  not  been,  at  any  time  since 
the  4th  day  ol  February,  1886,  and  are  not 
now,  worth  any  morethan  thesum  of  seven 
hundred  doUara.  That  on  tlie  - — —  day 
of  November,  1886,  ooe  of  plaintiff's  children 
was  sick,  and  the  wife  of  plaintiff  went  to 
the  city  of  Denverln  the  state  of  Colorado, 
for  the  purpose  of  procuring  medical  treat- 
ment for  said  child,  and,  durinjc  the  ab- 
sence oT  plaintiff's  wile,  he,  theplalntilT,  oc- 
cupied a  room  in  the  city  of  Aspen,  and 
temporarily  rented  said  property  herein- 
b^ore  mentioned,  but  left  in  said  prop- 
erty a  portion  of  plalntilf's  household 
goods ;  that  before  the  return  of  the  wife 
of  plaintiff,  and  on  the  day  of  De- 
cern ber,  1886,  plaintiff  received  a  severe  bod- 
ily injury,  which  caused  him  to  be  con- 
fined to  his  room  for  a  period  of   

days,  and  that,  upon  plaintiff's  recovery 
from  his  said  bodily  injury,  he  took  steps 
to  occupy  the  premises  herein  first  de- 
scribed, and  said  premises  were,  on  the 
15th  dayot  March, 1887,  vacated  by  the  per- 
son to  whom  plaintiff  had  rented  the 
same.  That  thereupon  plaintiff  proceeded 
to  have  the  house  situated  on  said  prem- 
ises repainted,  atad  otherwise  refitted,  and 
while  so  engaffed,  and  while  a  portion  of 
the  household  goods  of  plaintiff  and  of  his 
family  were  contained  in  said  house,  and 
on  the  24th  day  of  March,  1SS7.  and  at  40 
minutes  after  9  o'clock  on  the  morning  of 
said  day,  plaintiff  caused  to  be  entered  of 
record  on  the  margin  of  hla  recorded  deed 
from  said  EdwardH  and  said  Hartzln  the 
word  '  Homestead,'  which  auid  entry  was 
then  and  there  signed  by  plaintiff,  and 
was  then  and  there  attested  by  the  clerk 
and  recorder  of  the  county  of  Pltkla,  and 
state  of  Colorado,  who  then  and  there 
stated  in  writing  In  said  attestation  the 
date  and  time  of  day  upon  which  said 
marginal  entry  was  made.   That  on  the 

 day  of  April,  18S7,  plaintiff  and  his 

family  again  occupied  said  premises,  and 
have  ever  since  occupied  the  same  contin- 
uously. That  plaintiff  has  always  occu- 
pied said  premises  as  his  home  from  the 
date  he  purchased  the  same,  and  has  not 
since  said  date  had,  nor  has  bis  family 
bad,  any  other  home,  and  that  he  has 
never  abandoned  said  homestead  at  any 
time,  and  that  neither  he  nor  his  family 
have  ever  left  said  premises  except  tem- 
porarily, and  that  even  at  such  times  a 
portion  of  the  household  goods  of  plain- 
tiff and  of  his  family  was  kept  upon  said 
premises,  and  In  the  house  situated  there- 
on. That,  at  thv  time  plaintiff  caused 
"^ald  marginal  entry  to  be  made,  he  was 
Indebted  to  the  defendant  PlerBon  In  the 
sum  of  one  hundred  and  seventy-tour  dol- 
lars and  forty-six  cents,  for  goods,  wares, 
and  merchandise  purchased  by  plaintiff 

from  defendant Pierson  between  the  

day  of  January,  1K86,  and  the  1st  day  of 
March,  18f<7.  That  on  the  2Sth  day  of 
March,  1887,  said  Plerscm  Instituted  a  suit 


in  the  honorable  county  court  In  and  for 
the  county  of  Pitkin,  and  state  of  Colo- 
rado, against  plaintiff  for  the  said  sum. 
and  on  the  same  day  a  writ  ol  attachment 
Issued  out  of  and  undei  the  seal  of  said 
county  court.  In  said  suit,  and,  on  the 
same  day,  the  driendant  Huoiier,  a  sher- 
iff of  the  county  of  Pitkin  In  the  state  of 
Colorado,  by  his  under-sheriff,  levied  upon 
the  property  hereinbefore  described  under 
said  writ  of  attachment.  That  on  the 
14th  day  of  April,  1887,  Judgment  was  duly 
given  In  favor  of  said  Fleraon  and  against 
plaintiff  for  the  sum  of  one  hundred  and 
seventy-six  dollars  and  sixty  cents,  and 
the  costs  of  suit,  by  said  county  court  in 
said  'cause,  and  thereafter  an  execution 
and  order  of  sale  issued  out  of  and  under 
the  seal  of  said  county  court.  In  said 
cause,  commanding  the  defendant  Hooper, 
sheriff  as  aforesaid,  to  sell  said  described 
property  to  satisfy  the  Judgment  rendered 
In  said  cause,  together  with  the  Interest 
and  the  costs.  That,  afterwards,  the  said 
Hooper,  as  sheriff,  duly  advertised  said 
property  for  sale.  (Notice  of  sheriff's  sale 
omitted.)  That  said  Hooper,  as  sheriff 
aforesaid,  unless  restrained  by  the  order 
of  the  court,  will  sell  the  said  property  on 
the  5tb  day  of  August,  1887,  and  that  said 
sale.  If  made,  will  be  a  cloud  on  the  title 
of  plaintiff  to  said  property.  Wherefore 
plaintiff  demands  Judgment  against  de- 
fendants: (1)  That  said  Hooper,  bis 
agents  and  deputies,  ho  restrained  by  pre- 
liminary writ  of  injunction  from  selling 
said  property  under  said  execution  and 
order  of  sale,  and  that,  on  the  final  hear- 
ing of  this  cause,  said  injunction  be  made 
perpetual.  (2)  That  the  certificate  of  levy 
In  said  suit  in  the  complaint  mentioned, 
bu  thepioperty  In  the  complaint  described, 
be  canceled.  (3)  For  costs  of  suit.  (4) 
For  such  other,  further,  and  general  relief 
as  to  the  court  may  seem  meet."  To 
which  a  demurrer  was  filed:  That  the 
complaint  does  not  state  facts  sufHclpnt 
to  constitute  a  cause  of  action;  thatltls 
admitted  In  the  complaint  that  when  the 
attachment  of  defendant  was  levied  upon 
the  premises  described  In  plaintiff's  com- 
plaint, neither  the  plaintiff  nor  any  of  his 
family  was  in  the  occupation  of  the  said 
premtsps  as  a  homestead;  that  plaintiff 
has  already  had  his  day  In  court,  and, 
having  failed  to  contest  the  validity  of  the 
attachment  within  twenty  days  after  tlie 
service  thereof  upon  hlra,  be  cannot  Im- 
peach the  Judgment  levy  sustained  by  the 
court  for  any  of  the  causes  alleged  in 
plaintiff's  complaint;  that  the  portion  of 
the  Judgment  mentioned  in  plaintiff's  com- 
plaint which  sustained  theplalntlff'a  (now 
defendant's)  attachment  upon  the  said 
premises  was  the  decision  of  a  court  df 
competent  Jurisdiction  upon  the  Identical 
issues  raised  in  the  plaintiff's  complaint, 
and  thatplalntlff  Is  thereby  estopped  from 
litigating  those  issues  again,"  which  was 
overruled.  Appellant  elected  to  stand  by 
his  demurrer,  and  prosecuted  this  appeal. 
D.  H.  Waite,  for  appellant. 

Reed,  C,  (after  stating  the  fiicts  as 
above.)  The  only  question  presented  for 
rcviewisthe  judgmentof  the  couitin  over- 
ruling the  demurrer.  The  allegations  in 
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the  complaint,  under  the  clrcumBtanceu, 
are  to  be  regarded  aa  true;  the  only  ques- 
tion being  whether  the  matters  alleged 
were  sufficient  to  entitle  the  plaintiff  to 
the  relief  asked.  By  section  1,  c  61,  Oen. 
St.,  a  homestead  not  exceeding  f 2.000  In 
valuo  Is  exempt  from  execution  and  at- 
tachment. By  section  2  of  the  same  chap- 
ter, the  householder.  In  order  to  avail  him- 
self of  such  exemption,  is  required  tocause 
the  word  "'tiomestead' to  be  entered  of 
record  in  the  margin  of  his  recorded  title," 
etc.  The  ownership  of  the  property  Is  al- 
leged, and  a  coimillance  with  the  reqnire- 
ment  of  section  3  fc^r  the  proper  entry  prior 
to  the  levy  of  the  attachment.  Section  ft 
of  same  act  provides:  "Such  homesteads 
shall  only  be  exempt  as  provided  In  the 
first  section  of  this  act,  while  occupied  as 
such  by  the  owner  thereof,  or  his  or  her 
family. "  It  Is  allied  In  the  complaint 
"that  plaintiff  has  always  occupied  said 
premises  as  his  home  from  the  date  he 
purchased  thesame.and  has  not  nlncesaid 
date  had,  nor  has  his  family  had,  any 
other  home,  and  that  he  has  never  aban- 
doned said  homestead  at  any  time,  and 
that  neither  he  nor  his  family  have  ever 
left  said  premises  except  temporarily,  and 
that  even  at  each  times  a  portion  of  the 
taooBeboId  Kooda  of  plaintiff  and  of  bis 
family  was  kept  upon  said  premises  and 
in  the  house  situated  thereon."  This  al- 
l^atlon  in  sufficiently  full  and  definite. 
The  temporary  absences,  as  alleged,  are 
not  such  as  to  preclude  a  party  from  claim  - 
ing  the  benefits  of  the  exemption.  Tem- 
porary absence  from  necessity  or  conven- 
ience would  not  forfeit  the  right.  The 
statute  cannot  be  construed  as  requiring 
an  actual  personal  occupation  at  all 
times,  and  under  all  clrcnmatances.  It  is 
intended  that  the  place  shall  be  the  only 
home  of  the  family,  and  uliallnot  be  aban- 
doned, and  another  occupied,  with  the  in- 
tention of  making  such  change  perma- 
nent. It  Is  urged  in  argument  that  the 
exemption,  to  be  effective,  should  have 
been  interposed  in  the  suit  by  attachment. 
It  would,  without  doubt,  have  been  better 
practice;  but  the  law  having  been,  as 
shown  In  the  complaint,  complied  with, 
and  the  exemption  appearing  of  record, 
the  levy  of  the  attachment  was  wrongful, 
and  the  property  was  absolately  exempt 
from  itH  (>i>eration.  The  sale  of  the  prop- 
erty under  execution  would  have  been  a 
fortbcr  wrong  against  which  the  party 
had  a  right  to  provide,  and  we  cannot  say 
the  court  was  not  justified  in  entertaining 
the  suit,  and  granting  relief  in  the  only 
way  apparently  available  under  thecircum- 
Btances.  It  the  allegations  in  the  com- 
plaint could  bo  successfully  controverted 
by  proof,  they  should  have  been  traversed, 
and  the  issues  of  fact  tried.  If  they  eould 
not  be  successfully  controverted,  the  plain- 
tiff was  entitled  to  the  protection  of  the 
court  to  retain  his  homestead  under  the 
statutory  exemption.  We  advise  that 
the}odgment  of  the  court  below  be  af- 
firmed. 

Richmond  and  Bibseix,  CO.,  concur. 

Per  CuRfAH.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  is 
a  flamed. 


(IB  Colo.  372) 

Dillon  et  ai.  v.  Band. 

(Supreme  Court  of  Colorado.  Nov.  7, 1890.) 

Appbarascb  bt  Attorxbt—^Authobitt— Default 
— Cehtificatios  or  ArriDiViTB. 

1.  The  authority  of  an  attorney  to  anpear  fora 
party  to  an  action  in  a  court  ol  record  may  be 
controverted  while  the  action  is  peadinK. 

2.  The  question  of  such  authority  may  be 
raised  upon  due  notice  by  sworn  petition,  or  by 
motion  supported  by  afOdavit;  and,  if  an  issue  b© 
made  upon  such  petition  or  motion,  the  same  may 
be  tried  and  de,termlnod  by  or  under  directioD  of 
the  court  as  other  issues  of  fact. 

8.  Where  parties  have  not  been  served  with 
summons,  it  is  irrefnilar  to  grant  default  against 
them  wiuiout  first  disposing  of  a  motion  on  file 
to  vacate  an  appearance  by  attorney  in  their  be- 
half. 

4.  The  Code  provides  for  the  .taking  and  cer- 
tification of  affidavits  "taken  in  another  state  or 
territory  of  the  United  States,  to  be  used  in  this 
state ; "  and,  when  an  affidavit  Is  so  taken  and  cer- 
tified. It  is  to  be  regarded  ^as  ■prima  facte  au- 
thenldo. 
(Syllainu  by  the  Cowrt.) 

Error  to  Arapahoe  county  court. 

George  Band,  plaintiff  below,  brought 
suit  against  "Levi  Dillon,  Isaiah  Dillon, 
M.  F.  Dillon,  and  other  sons  of  said  Levi 
Dillon  and  Isaiah  Dillon,  whose  names 
are  to  plaintiff  unknown,  as  Dillon  Broth' 
ers,  and  William  F.Marrs,  George  W.Mid- 
dleton,  Kdward  Hunter,  partners  as 
Marrs.  Middleton  A  Hunter.''  The  relief 
sought  was  by  Judgment  in  personam. 
None  of  the  defendants  appear  to  have 
been  served  with  summons.  The  defend- 
ants Marrs,  Middleton  &  Hunter,  however, 
appeared  by  P.  L.  Palmer,  Esq.,  their  at- 
torney, and  filed  their  apswer.  Subse- 
qnentiy,  Mr.  PaliAer  also  entered  his  ap- 
pearance as  attorney  Tor  the  defendants 
Levi  Dillon,  Isaiah  Dillon,  M.  F.  Dillon, 
and  Leo  Dillon ;  and  thereafter  suid  de- 
fendants were  ruled  to  answeivthe  com- 
plaint. Before  the  expiration  of  said  rule, 
Geoi^e  C.  Norris,  Esq.,  appeared  specially 
as  attorney  for  the  Dillons, and  filed  amo- 
tion to  vacate  the  appearance  entered  for 
them  by  Mr.  Palmer,  on  the  ground  that 
Palmer  had  no  authority  to  appear  for 
them  or  either  of  them.  Before  disposing 
of  the  motion  to  vacate  the  appearance 
of  Palmer  for  the  Dillons,  the  court  en- 
tered default  against  three  of  them.  Leave 
was  granted  to  plaintiff  to  file  afHdaTlts 
in  answer  thereto,  but  he  djd  not  do  so. 
Upon  this  showing,  the  court  below  over- 
ruled the  motion  of  the  Dillons  to  vacate 
the  appearance  entered  for  them  by  Mr. 
Palmer  as  their  attorney,  and  proceeded 
to  the  trial  ol  the  issue  between  the  plain- 
tiff and  the  defendants  who  had  answered, 
and  to  the  assessment  of  damages  against 
the  Dillons,  upon  the  default  entered 
against  them.  The  Dillons  bring  the 
case  to  this  court  by  writ  of  error.  The 
motion  to  vacate  was  supported  by  two 
afflduvits.  The  affidavit  of  Mr.  Palmer 
himself  states  that  he  was  the  attorney 
for  the  defendants  Marrs,  Middleton  & 
Hunter  In  this  suit;  that  he  entered  hlH 
appearance  for  Dillon  Bros.,  at  the  reqaent 
of  Mr.  Hunter  of  said  firm,  and  upon  the 
msurunce  of  Mr.  Hunter  that  he  (Hunter) 
had  full  authority  to  cause  the  appear- 
ance of  Dillon  Bros.,  to  be  entered;  that 
he  was  not  retained  by  Dillon  Bros.,  but 
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relied  on  the  assnrance  of  Hnnter  as  afore- 
said. The  affidavit  of  M.  P.  Dillon  states 
pusUlvely  that  be  Is  a  inetnber  of  the  firm 
of  Dill un  Bros.;  that  neither  he  uor  any 
member  of  said  firm  ever  In  any  way  ei- 
ther directly  or  Indirectly  antborlzed  any 
person  to  enter  the  appearance  of  said  firm 
of  Dillon  Bros.,  or  any  of  the  members 
thereof,  in  any  snlt  broncbt  by  the  said 
Oeon^  Rand  in  the  state  of  Colorado  or 
elsewhere;  nor  hare  they  or  either  of  said 
parties  ever  authorized  the  firm  of  Marrs, 
Mlddleton  &  Hunter,  or  any  member  of 
Bald  firm,  to  employ  counsel  for  them  or 
either  uf  them,  or  to  enter  their  appear- 
ance In  any  such  suit.  The  affidavit  Is 
subscribed  and  sworn  to  before  tbe  clerk 
of  the  county  court  of  McLeancounty.IU.. 
and  is  attested  by  said  clerk  nnderthe  seal 
of  said  court. 

GfH>.  C.  Nonis,  for  plaintiffs  In  error. 
Browne  &  Putnaia,  for  defendant  In  error. 

Elliott,  J.,  (after  atatinfc  tbe  fkcts  as 
above.)  It  is  well  settled  that  the  author- 
ity of  an  attorney  to  appear  for  a  party 
to  an  action  In  a  court  of  record  may  be 
controverted  while  the  action  Is  pending, 
and  probably  at  any  time  before  the  ex- 
piration of  tbe  period  In  which  tbe  court 
may  ^ant  relief  under  section  75  of  the 
Code.  The  question  of  such  authority 
may  be  raised  upon  due  notice  by  sworn 
petition,  or  by  motion  supported  by  affi- 
davit ;  and,  If  an  issue  be  made  upon  such 
petition  or  motion,  the  same  may  be  tried 
and  determined  by  or  under  direction  of 
the  court  as  other  issues  of  fact.  Ordina- 
rily, such  issue  may  be  tried  and  deter- 
mined In  a  summary  manner  without  dif- 
ficulty. Code.  §§  173.  204;  Williams  v. 
Caual  Co.,  13  Colo.  469,  22  Pac.  Bep,  806. 

Neither  of  the  Dillons  had  been  served 
with  summons.  The  question  of  Mr. 
Palmer's  authority  to  appear  for  them 
had  been  properly  raised  by  motion  and 
affidavits.  It  was  therefore  irregular  to 
grant  tbe  default  against  them  without 
first  disposing  of  the  motion  on  file  to  va- 
cate the  apperance which  had  been  entered 
for  them  by  Mr.  Palmer.  Tbe  Jurisdiction 
of  the  court  orer  their  persons  depended 
upon  the  authority  of  tbe  attorney  to  en- 
ter socb  appearance.  Code,  §  168;  Rail- 
road Co.  V.  Nlcholls.  8  Colo.  1S8,  6  Pac. 
Eep.  512:  Chlvington  v.  Colorado  Springs 
Co.,  9  Colo.  697. 14  Pac.  Rep.  212. 

It  Is  objected  that  tbe  affidavit  of  M.  F. 
Dillon  is  not  authenticated  as  required  by 
the  act  of  cougress,  providing  for  the  au- 
thentication of  records  and  judicial  pro- 
ceedings of  toe  courts  ofotUer  states.  The 
affidavltunder  consideration  is  not  a  Jndl- 
clol  record.  Our  Code  of  Procedure,  §§  33H- 
340,  provides  for  the  taking  and  certifica- 
tion of  affidavits  "taken  In  another  state 
or  territory  of  the  United  States,  to  be 
used  In  this  state. "  From  the  Code  ppo- 
vislons  above  referred  to,  it  Is  clear  that 
when  an  afildavit  is  taken  before  the  clerk 
of  a  court  of  record  having  a  seal,  and  is 
certified  by  the  clerk  under  such  seal,  it  is 
to  be  regarded  as  prima  facie  aatbentic. 

From  the  records  before  us,  no  presump- 
tion can  be  indulged  that  Mr.  Hunter  was 
authorized  to  employ  Mr.  Palmer  as  at- 
torney for  the  Dillons.  If  he  was  so  au- 


thorized, plaintiff  should  hare  controvert- 
ed the  afildavlts  presented  by  defendants. 
No  answer  or  response  whatever  waa 
made  to  the  affidavita  denying  Mr.  Palm- 
er's authority  to  appear  for  the  Dillons. 
These  affidavits  showed  positively  and 
unequivocally  that  Mr.  Palmer's  appear- 
ance for  them  was  wholly  unauthorized. 
Hence,  the  entry  of  appearance  for  the 
Dillons  should  have  been  vacated,  and  aJl 
proceedings  agalust  them  suspended.  nn> 
til  the  courtshould  have  acquired  Jurlsdic* 
tlon  over  them.  The  decision  of  the  coun- 
ty court  is  reversed,  and  the  cause  remand- 
ed. From  the  record  before  us,  we  per- 
ceive no  reason  why  plaintiff  should  not 
have  Judgment  rendered  upon  the  finding 
in  his  favor  against  Marrs.  Mlddleton  & 
Hunter.  Beveraed. 


(44  Kmn.  im 
Bainbb  t.  Coopbb  et  a/. 
(aupreme  Covat  of  Kansas.   Dec.  6,  1890.) 

DeXUBBEB  to  EvlDByOB. 

It  is  reversible  error  for  the  trial  court  to 
sQstain  a  demurrer  to  the  evidence  of  the  plain- 
tiff, when  there  is  some  evideaoe  teadiog  to  prove 
every  material  fact  necessary  for  a  recovery. 
{Syllabm  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court, Frattcounty;  W.Lbsub, 
Judge. 

John  A.  OUpbajttf  for  plaintiff  in  error. 
E.  A.  A  nstia,  for  defendants  In  error. 

Simpson,  C.  On  the  2d  dayol  July,  18S5, 
tbe  plaintiff  in  error  bought  from  one  M. 
Sanders  two  frame  buildings  situate  on 
lot  11,  block  82,  In  the  town  of  Saratoga, 
Pratt  county.  Sanders  executed  the  fol- 
lowing Instrument  in  writing,  and  deliv- 
ered it  to  the  plaintiff  in  error :  "  Saratoga, 
Pratt  County,  Kansas,  July  2d,  1885.  This 
is  to  certify  that  I,  M.  Sanders,  have  this 
day  sold  and  transferred  to  Martha  Kaln- 
er,  for  the  sum  of  two  hundred  and  fifty 
dollars,  the  receipt  of  which  Is  hereby  ac- 
knowledged, the  following  buUdlogs,  to- 
wlt:  The  two  buildings  now  situated 
on  lot  No.  eleven,  (11.)  in  block .  thirty- 
two,  (32,)  Saratoga,  Pratt  county,  Kan- 
sas, tbe  same  to  be  removed  from  said  lot 
Immediately.  [Signed]  M.  SANncKs. " 
On  tbe  6th  day  of  August,  11^,  Sanders 
sold  the  lot  to  G.  A.  Sears,  reserving  the 
buildings  for  Mrs.  Balner.  Sanders  subse- 
quently made  an  additional  sale  of  tbe  lot 
to  tbe  defendant  in  error  H.  P.  Cooper. 
The  exact  date  of  this  transaction  la  not 
given  In  the  record,  but  Cooper  did  not 
comply  with  the  conditions,  and  therefore 
never  became  the  owner  of  the  lot.  The 
plaintiff  In  error,  some  time  during  the 
month  of  August,  and  probably  on  tbe 
4tb.  attempted  to  remove  one  of  the  build- 
ings to  Pratt  Center,  but  it  was  burned  in 
tbe  streets  of  Saratoga,  who  by,  the  record 
does  not  disclose.  The  same  evening  the 
other  building  was  moved  from  the  lot, 
and  placed  in  the  nortb-east  part  of  tho 
town  of  Saratoga,  where  it  was  occupied 
by  one  D.  G.  Gibbons.  There  is  no  evi- 
dence in  the  record  tending  to  show  direct- 
ly by  whom  the  removal  of  this  building 
was  made.  In  May.  1886,  Martha  Ralner, 
tbe  plaintiff  in  error,  commenced  this  ao 
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tlon  Id  the  district  court  of  Pratt  coonty 
against  M.  Sanders,  O.  A.  Seam,  H.  P. 
Cooper,  W.  F.  Gibbons,  and  D.  O.  Gib- 
bons. Her  petition  attempts  to  set  ap 
two  causes  of  action.  The  first  alleges  her 
purchase  of  the  bnlldlnss  from  Sanders,  and 
that  the  defendants  In  the  month  of  Au- 
KDSt,  1885.  took  forcible  posseesion  of  the 
same,  and  appropriated  it  to  their  use 
and  benefit,  and  that  its  valae  was  95UU. 
In  her  second  cause  of  action  she  alleges 
that,  at  the  time  the  defendants  so  took 
possession  of  the  buildlufcand  appropriat- 
ed It  to  their  own  use,  she  had  made  an 
arrangment  to  have  the  said  buildings  re- 
moved to  Pratt  Center,  at  which  place  she 
bad  been  jriveD  a  valuable  lot  on  Main 
street  on  which  to  place  It;  that  said  lot 
was  of  the  value  of  f600;  that  said  lot 
was  given  her  upon  the  express  condition 
that  she  would  remove  this  building  from 
Saratoga  and  place  It  upon  said  lot;  that, 
by  reauon  of  the  appropriation  of  said 
building  by  these  defendants  to  their  own 
use,  she  was  unable  to  comply  with  the 
coDdittons,  and  uhe  was  damaged  by  rea- 
son thereof  in  the  sum  of  f6(H).  The  de- 
fendants demurred  to  the  petition,  on  the 
ground  that  it  did  not  state  a  cause  of 
action  In  the  first  or  second  count.  The 
demurrer  was  sustained  as  to  the  second 
cause  of  action  attempted  to  be  stated  In 
the  petition,  and  overruled  as  to  the  first. 
Finally  the  action  was  dismissed  as  to 
all  the  defendants  below  except  Cooper, 
and  a  Judgment  was  rendered  in  hts  fa- 
Tor.  He  interposed  a  demurrer  to  the  evi- 
dence of  the  plaintiff  below  that  weis  sus- 
tained. The  cause  Is  brought  here  for  re- 
view, and  we  are  asked  to  reverse  the 
Judgment  below,  becauKe  the  demurrer  to 
the  evidence  of  the  plaintiff  below  was  er- 
roneonsiy  sustained,  on  the  theory  that, 
by  the  written  contract  of  the  purchase  of 
the  buildings  In  controversy  by  plaintiff 
of  the  defendant  Sanders,  the  plaintiff  was 
to  remove  the  same  Immediately,  and  her 
failure  to  do  so  for  the  period  of  85  days, 
and  no  excuse  being  given  tor  such  delay, 
prevents  her  from  recovering  against 
either  of  the  defendants.  It  is  claimed 
now  that,  by  reason  of  Cooper  falling  to 
comply  with  the  terms  of  his  purchase  of 
the  lot,  he  never  acquired  any  Interest  In 
the  building;  and,  as  Sanders  did  not  in- 
sist or  plead  the  delay  in  the  removal  of 
the  building.  Cooper  alone  cannot  take 
any  advantage  of  It.  While  all  this  may 
be  sound,  there  was  another  reason  given 
for  Bostainlng  the  demurrer,  and  that  was 
ttaefact  that  nocause  of  action  was  proved 
agaSnnt  either  of  the  defendants,— that  is 
to  say,  there  was  no  evldi^nce  tending  to 
show  who  removed  the-bulldlng  from  the 
lot.  The  fact  that  It  was  removed  was 
eetabllsbed.  The  fact  that  one  of  the  de- 
fendants was  In  possession  of  the  building 
after  remoTal  was  established.  The  fact 
that  Cooper  had  made  a  contract  for  the 
purchase  of  the  lot  was  estal>1ished.  Nei- 
ther the  plaintiff  or  her  husband  or  any 
other  witness  that  was  Introduced  In  her 
behalf  made  any  statement  as  to  the  par- 
ticular individuals  who  removed  the  build- 
ing from  the  lot.  The  husband  of  Mrs. 
Kainer  stated  on  the  witness  stand  that 
Cooper  said  to  blm  that  he  had  sold  the 


building  to  Gibbons,  and  this  was  only  a 
few  days  alter  the  removal  of  thebnlldlng. 
This  case  was  tried  to  the  court  wlthont 
the  intervention  of  the  Jury.  From  our 
stand-point,  it  seems  that  Cooper's  pur- 
chase of  the  lot  with  the  building  thereon, 
and  his  sale  of  the  house  to  Gibbons,  and 
Gibbon's  occupancy  so  soon  after  re- 
moval, was  Bomeevideuce  tendlngtoshow 
a  conversion  by  Cooper,  and  that  the  de- 
murrer to  the  evidence  ought  to  have  been 
overruled.  It  is  recommended  that  the 
Judgment  be  reversed,  and  a  new  trial 
granted. 


Per  Curiam.  It  1 
JuBtlces  concurring. 


so  ordered;  all  the 


(«  Kan.  S8) 

Western  Union  Tel.  Co.  v.  Collins  et  al. 
(Supreme  Court  of  Kansas.  Dec  6,  1890:) 

DEP08ITION9— NeGLIQEKCK  OF  TELBORAPH  COM- 
PAST— EVIDESCB— DaMAOBS. 

1.  Onr  statute  requires  the  certificate  of  an 
officer,  before  whom  a  depoaition  has  been  taken, 
to  show  that  the  deponent  was  first  sworn  "to 
testify  the  truth,  the  whole  truth,  and  notblng 
but  the  truth."  A  oertiflcate  by  such  officer, 
which  shows  that  the  deponents  were  sworn  "to 
testify  the  whole  trutb  or  their  knowledge  touch- 
iag  the  matter  in  controversy, "  is  defective,  and 
it  18  error  to  overrule  a  motion,  to  suppress  such 
deposition,  allegioR  such  defect  as  ground  there- 
tac.   JoKNSTOH,  J.,  dlBBenting. 

2.  It  is  not  error  to  penmt  the  introduction 
In  evidence  of  a  copy  of  a  telegraphic  message 
properly  identified  as  a  correct  oopy  of  the  orig- 
inal, fourteen  months  after  its  receipt  for  trans- 
mission by  the  company,  where  it  is  first  shown 
by  the  manager  of  the  company  at  the  receiving 
office  that  the  original  message  is  not  in  his 
office,  nor  under  his  control,  and  that,  by  the  rules 
of  the  company,  original  messages  are  retained 
in  the  offioe  of  the  company  where  received  for  a 
period  of  six  mouths,  and  are  then  sent  to  Chl- 
oago  and  destroyed. 

8.  Where  a  telegraph  company  neglects  to 
deliver  a  message  to  a  live-stock  shipper  as  to 
the  state  of  the  market  at  a  certain  point,  in  con- 
sequence of  which  neglect  the  shipper  sends  his 
stock  to  the  next  nearest  market,  at  whloh  he  re- 
ceives 10  cents  per  100  less  than  the  market  price 
for  the  same  stock  ranged  at  the  first  point  on  the 
same  day,  the  shipper  is  entitled  to  recover  from 
the  telegraph  company  the  difference  between  the 
market  prices  of  the  two  points,  with  the  differ- 
ence iir  freight  added. 

4.  The  meaning  of  a  telegraphic  message 
from  a  live-stock  broker  to  a  shipper,  couched  In 
such  terms  as  to  be  readily  understood  by  the 
shipper,  but  which  is  ambiguous,  and,  to  a  cer- 
tain extent,  imlntelliglble  to  persons  not  engaged 
in  the  stock  business  as  shippers,  may  bo  ex- 

filained  by  the  testimony  of  the  broker  who  sent 
t. 

5.  A  person,  who  has  suffered  toss  by  the 

neglect  of  a  telegraph  company  to  transmit  and 
deliver  a  message,  and  who  siarves  upon  the 
agent  of  the  company  a  written  demand  tar  dam- 
ages, and,  in  so  doing,  gives  the  agent  a  copy  of 
said  writing,  but  keeps  the  original,  and  the 
agent  accepts  service  in  writing  on  said  original, 
and  proof  is  made  of  the  loss  of  such  original, 
may  prove  the  contents  thereof  by  parol. 
(Syllalma  by  Sfremg,  G.) 

Commissioners*  decision.  Error  to  dis- 
trict court,  Atchison  connty;  W.  D.  Gil- 
bert, Judge. 

Waffgcner,  Martin  Jt  Oir,  for  plaintiff  In 
error.  Smiths  Solomoa,toT  defendants 
in  error. 
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Strang,  C.  Action  for  dainajces  for  fall- 
ing to-dellveracertaia  telegraphic  meesage. 
The  facte  are  as  foHows:  The  plaintiff 
was  a  telegraph  company,  doing  business 
between  St.  Joseph,  Mo.,  and  Sabetha, 
Kan.  The  defendaQta  were  partners,  do- 
ins  buaineas  at  tlie  latter  place,  and  en- 
gaged In  shipping  bugs.  Th^y  had  pur- 
chased of  the  farmers  In  the  neighborhood 
of  Sabetha  a  lot  of  hogs  which  they  de- 
signed shipping  to  market,  either  at  St, 
Joseph  or  EansasCty.  The  hogs  were  to 
be  delivered  at  Sabetha,  by  the  farmers, 
on  the  ]2tb  ul  January,  lS8o.  Prior  to 
that  date,  the  defendants  had  employed 
one  E.  P.  Roher,  a  live-stock  commission 
merchant,  or  broker,  at  St.  Joseph,  to 
send  tbera  a  dispatch  from  that  point  on 
the  12tb,  informing  them  of  the  condition 
of  the  hug  market  at  that  place  on  that 
day.  Koher  delivered  a  messagecontain- 
ing  the  desired  information,  addressed  to 
the  defendants  at  Sabetha,  to  the  plaintiff 
company  at  its  ofSce  in  St.  Joseph,  In  time 
to  have  reached  the  defendants,  so  that 
they  might  have  shipped  their  hogs  to  St. 
Joseph.  But  the  mewage  was  never  trans- 
mitted, or,  at  least,  never  delivered  to  the 
defendants,  although  they  called  for  it  at 
the  company'sofficeat  Sabetha  four  times 
on  that  day.  Not  hearing  from  Boher, 
and  BuppoBiDg  on  that  account  that  the 
market  was  not  good  at  that  point,  the 
defendants  shipped  their  hogs  to  Kansas 
City,  where  they  were  sold  at  an  average 
price  of  «4.20  per  100.  Subsequently  the 
dcfendautH  learned  that  if  they  had 
shipped  to  St.  Joseph,  on  that  day,  they 
would  have  received  $4.30  per  100  tor  their 
hogs, and  saved  thefreightfrom  St.  Joseph 
to  Kansas  City:  and  that,  therefore,  tbey 
bad  suffered  a  loss  uf  10  cents  per  100  on 
the  gross  weight  of  their  hogs,  and  the 
difference  In  freight  between  St.  Joseph  and 
Kansas  City,  aggregating  $225.  Deffnd- 
ants  claim  that  this  loss  was  suffered  by 
them  because  ol  the  negligence  of  the 
plaintiff  in  failing  to  transmit  and  deliver 
to  them,  at  Sabetha,  the  message  deliv- 
ered to  It  by  Roher,  at  St.  Joseph.  The 
plaintiff  denied  negligence  on  the  part  of 
the  company,  and  alleged  negligence  on 
.the  part  of  the  defendants,  which  they,  in 
turn,  denied  in  their  reply.  A  change  of 
venne  was  taken,  and  the  case  sent  from 
Nemaha  county  to  Atchison  county, 
where,  on  the  19th  day  of  March,  1888,  It 
was  tried  by  the  court  without  a  Jury. 
The  court  made  findings  of  tact  and  of 
law,  and  entered  judgment  thereon,  in 
favor  of  the  defendantti,  fur  $222.90. 

The  plHlntiH  filed  a  motion  for  new  trial, 
which  wns  overruled,  and  It  now  comes 
here  with  its  case  made  alleging  numerous 
errors  on  the  part  of  the  court  trying  the 
cause,  and  asks  that  the  case  be  reversed. 
The  first  error  discussed  by  the  plaintiff  in 
its  brief  is  the  action  of  the  court  in  over- 
ruling a  motion  to  suppress  a  deposition. 
The  grounds  of  the  motion  are:  First, 
the  deposition  has  not  been  duly  certified 
as  provided  by  law ;  second,  the  witnesses 
-were  not  sworn  according  to  law;  third, 
the  deposition  was  not  taken,  sealed  op, 
and  authenticated  as  provided  by  law. 

We  regard  the  second  ground  stated 
in  the  motion  for  the  suppression  of  the 


deposition  as  a  mere  elaboration  ol  the 
first,  serving  to  point  out  the  specific  rea- 
son why  the  deposition  Is  not  properly 
certified.  We  will  therefore  treat  these 
two  grounds  as  constituting  but  one  rea- 
son why  the  deposition  ought  to  have 
been  suppreeaed.  Tbla  question  tnvoUes 
a  coDstructlon  of  our  statute  on  this  sub- 
ject. Paragraph  4454,  Gen.  St.  1889,  reads 
as  follows:  "The  officer  taking  the  depo- 
sition shall  annex  thereto  a  certificate 
showing  the  following  facts:  That  the 
witness  was  first  sworn  to  testify  the 
troth, -the  whole  truth,  and  nothing  bat 
the  truth;  that  tbedeposltlonwae  reduced 
to  writing  by  some  proper  person,  nam- 
ing him ;  that  the  deposition  was  written 
and  subscribed  In  the  presence  of  the  offi- 
cer certifying  thereto ;  that  the  depusitlon 
was  taken  at  the  time  and  place  specified 
in  the  notice."  This  is  all  the  paragraph 
there  is  In  our  statutes  relating  to  the 
character  of  the  cwtlficate  to  be  annexed 
to  a  deposition  by  the  officer  taking  the 
same.  It  will  be  seen,  by  an  examination 
of  this  paragraph,  that  the  language  of 
the  statute  Is  that  the  certificate  attached 
to  the  deposition  by  the  officer  taking  it 
must  show  "that  the  witness  was  first 
sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth."  The 
language  of  the  certificate  attached  to  the 
deposition  In  this  case  la  that  the  wit- 
nesses "were  by  me  sworn  to  testify  the 
whole  truth  of  their  knowledge  touching 
the  matter  in  controversy  aforesaid."  It 
Is  conceded  that  the  certificate  attached 
to  the  deposition  by  the  officer  taking  the 
same  mast  conform  anbstantlally  to  the 
requirements  of  the  statute.  The  question 
on  this  assignment,  then, Is,  are  the  words 
in  the  certificate,  "sworn  to  t^tlfy  the 
whole  truth,"  substantially  the  same  as 
the  words,  "sworn  to  testify  the  troth, 
the  whole  truth,  and  nothing  but  the 
truth,"  contained  In  the  statute?  Onr 
first  inclination  upon  examining  this  case 
was  to  say  that,  while  the  language  of 
the  certlfieate  was  not  identical  with  that 
of  the  statute.  It  was  substantially  t^ie 
same.  But  a  more  careful  and '  analytical 
examination  of  the  language  of  the  stat- 
ute Butisfles  us  that  It  imports  something 
more  than  the  language  of  the  certificate. 
To  be  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 
imposes  upon  the  witness  an  Obligation 
that  Is  not  Imposed  upon  him  when  sworn 
to  testify  the  whole  tnith.  A  witness,  un- 
der examination,  being  asked  if  he  could 
tell  anymore,  In  response  said:  "Yes,  I 
could  tell  a  good  deal  more,  but  that  is 
all  I  know."  It  seems  to  us  that  this 
miestlon  and  answer  illustrate  this  case. 
What  is  there  to  prevent  a  witneris  who 
has  already  told  all  he  knows — that  is, 
the  wliole  truth — ^from  telling  more  that 
he  does  not  know;  that  Is.  more  that  is 
not  the  truth?  The  statutory  form  re- 
quires h'm  to  tell  nothing  but  the  truth, 
while  the  form  of  the  certificate  does  not 
obligate  him  to  cease  when  he  has  told 
the  whole  truth.  We,  therefore,  think  the 
certificate  In  the  deposition  fs  Insofflclent. 
The  authorities  sustain  this  view  of  the 
case.  In  those  stattfs  having  etntutefl 
which  prescrilw  the  form  of  the  certificate 
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to  be  annexed  thereto,  by  an  offlcer  tak- 
Ing  a  deposition,  the  great  weight  of  an- 
tboTlty  reqnlrea  a  strict  conformity  to  the 
statutory  requirements.  In  the  states 
whlcb  have  no  statute  prescribing  a  form 
for  tbe  certlQcate.  and  In  which  deposl- 
tions  are  taken  nnder  a  commission,  or 
rale  of  court,  greater  laxity  prevails  In 
relation  to  die  mode  of  taking  and  certi- 
fying tbem.  In  Bacon  Bacon,  38  Wis. 
147,  the  court  says:  "Where  the  statutes 
prescribe  a  form  of  oath  to  be  adminis- 
tered to  a  witness,  whose  deposition  is 
taken  ont  of  the  state,  that  form  must  be 
observed,  or  tbe  deposition  will  be  sup- 
pressed. In  Baxter  v.  Pnyne,  1  Pin. 
RCMr.  JDdge  Mii.LBR,  delivering  the  opinion, 
says:  "The  deposition  of  William  Pyn- 
rheon  was  offered  In  evidence,  whlcb  was 
objected  tn  by  the  defendant,  for  the  rea- 
son that  the  Justice  does  not  certify  how 
the  oath  was  administered  to  thewltnpss. 
The  authority  to  take  testimony  in  this 
manner,  being  In  derogation  of  the  rules 
of  the  common  law,  baa  always  been  con- 
strued strictly;  and  therefore  It  Is  necessary 
to  establish  that  all  the  requisites  of  the 
law  have  been  complied  with  before  such 
testimony  is  admissible.  Before  a  deposi- 
tion should  be  allowed  to  be  read  In  evi- 
dence, every  requisite  of  the  statute  most 
have  been  snbstantlally  and .  fully  com- 
plied with.  This  deposition  was  taken  nt 
tbe  Instance  of  the  plalntllf,  for  the  reason 
that  the  witness  resided  more  than  80 
miles  from  the  place  of  trial,  In  pursuance 
of  a  written  agreement  between  the  par^ 
ttee.  and  In  their  presence.  In  the  com- 
mencement and  body  of  tbe  deposition,  it 
Is  stated  that  the  witness  '  being  duly 
•worn  dotb  depose  and  say  as  follows.' 
The  certificate  ot  the  justice  sets  forth 
that  the  wltnois  '  was  first  sworn  in  the 
usual  manner  of  taking  depositions.'  The 
statute  requires  that  the  deponent  sball 
be  sworn  to  testify  the  truth,  the  whole 
troth,  and  nothins:  but  the  truth.  There 
was  error  In  overruling  theobjectlon  to  the 
reading  of  this  deposition."  In  Goodhue 
T.Grant,  Id.  HQtl,  the  same  court  says: 
"A  deposition  cannot  be  read  in  evidence, 
unless  it  plainly  and  EatlefactoHly  appears 
from  the  certificate  of  the  Justice  that  ell 
tbe  requirements  ot  tbe  statute  have  been 
fully  complied  with,  and  no  presumption 
will  be  indulged  In  to  f^upply  any  defect." 
In  pointing  out  what  the  certificate  must 
show,  the  court  says:  "It  must  also 
state,  according  to  sections  14  and  16  of 
the  same  act,  that  the  deponent  was 
Bworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  The 
le);lslature  Intended  that  every  part  or 
requisition  of-  the  rule  should  be  equally 
important  .and  binding;  consequently  the 
court  cannot  relax  or  change  It."  In 
House  V.  Elliott.  0  Ohio  St.  m,  the  objec- 
tion to  tbe  deposition  was  that  the  cer- 
tificate annexed  to  the  deposition  did  not 
show  that  the  witness  was  first  sworn. 
The  court  says:  "This  Is  a  compliance 
with  the  form  prescribed  In  Swan's  Stat* 
atee  of  1841,  but  does  not  meet  the  require- 
ment of  the  Code.  There  must  he  a  certifi- 
cate annexed  to  the  deposition,  by  the 
offlcOT,  that  the  witness  was  first  sworn." 
The  court  In  that  case  hdd  that,  where 


tbe  caption  of  the  deposition  showed 
that  the  witness  was  first  sworn,  the  cer^ 
tlflcate  must  be  held  sufficient,  as  the  cap 
tion  must  be  considered  a  part  of  the  cer- 
tificate. Although  nothing  Is  said  about 
It  In  the  brief  in  this  case,  attention  may 
be  called  to  the  fact  that  the  deposition 
does  not,  either  In  the  certificate,  or  in 
the  caption  thereof.  In  tenns,  show  that 
the  witnesses  were  first  snom.  tn  Maine, 
the  statute  requires  that  a  deponent,  be- 
fore giving  his  deposition,  should  be  s worn 
to  "tmtlfy  the  truth,  the  whole  truth,  and 
nothing  but  the  troth,  relating  to  the 
cause  or  matter  for  which  the  deposition 
Is  to  be  taken ; "  and  the  court.  In  Brighton 
V.  Walker,  85  Me.  182,  held  that  "a  cap- 
tion, which  certifies  that  the  deponent 
was  first  sworn,  according  to  law,  to  the 
deposition  by  bim  subscribed,  does  not 
show  a  compliance  with  the  statute  re- 
qoirement."  "A  recital  in  the  caption 
that  the  deponent  was  sworn  'to  testily 
the  truth,  and  nothing  but  tbe  truth' is 
fatally  d^ecttve.  It  should  appear  that 
the  deponent  was,  at  least,  sworn  accord- 
ing to  law;  and.  If  it  does  not  so  appear. 
It  is  fatal."  Call  v.  Perkins,  68  Me.  1S8; 
Reed  v.  Boardman,  20  Pick.  441-444,  there 
cited.  In  Lund  v.  Dawes,  41  Vt.  872,  the 
court  says:  "It  is  very  clear  from  the 
statute  above  cited,  and  from  the  decls- 
ions  in  this  state,  that  the  certificate  of 
the  authority  taking  the  deposition  must 
show  that  the  person  making  the  deposi- 
tion made  oath  to  It,  as  prescribed  by 
statute."  In  accordance  with  the  decis- 
ion of  this  court  in  Brighton  v.  Walker, 
86  Me.  182,  cited  above,  as  the  certificate 
of  the  magistrate  does  not  show  that  the 
oath  requlrt^  by  statute  has  been  admin- 
istered, the  deposition  of  Parsons  must 
be  regarded  as  having  been  Improperly 
admitted.  **Itls  to  be  regretted  thataver- 
dlct  should  be  set  aside  for  an  error  of  the 
magistrate,  which  mlghthavebeen  amend- 
ed at  tbe  trial,  but  the  requlrem^ts  of 
the  statute  cannot  be  disregarded. "  Par- 
sons v.HufT,88  Me.l37.  See,  also,  Fabyan 
v.  Adams.  15  N.  H.  871;  Bell  v.Morriaon,  1 
Pet.  361;  U.  8.  v.  Smith.  4  Day,  131 ;  2  Pet. 
Dlg.41.  This  case  was  pending  in  the  trial 
court  during  several  terms  after  the  mo- 
tion to  suppress  the  deposition  was  filed. 
The  depositions  might  have  been  with- 
drawn, with  leave  of  court,  and  returned 
to  the  ofilcer  who  took  the  same,  qnd  he 
might  have  corrected  the  form  of  the  cer- 
tificate, If  the  proper  form  of  oath  was 
really  adrainlstered  by  him  to  the  witness. 
Counsel  for  the  defendants  in  error  refer 
us  to  but  one  case  upon  this  question, — 
State  V.  Baldwin,  36  Kan.  1,  12  Pac.  Rep. 
318.  An  examination  of  that  case  throws 
no  light  upon  this  question.  Tbe  question 
there  decided  Is  neither  the  same  nor  simi- 
lar to  the  one  presented  here. 

The  third  ground  contained  In  the  mo- 
tion for  the  soppreeslon  of  the  deposition 
is  that  the  deposition  was  not  sealed  up 
and  authenticated,  as  required  by  law. 
There  is  nothing'  In  the  record  showing 
bow  the  deposition  was  sealed  up  and 
authenticated,  and  therefore  we  cannot 
consider  this  qoestion. 

The  second  assignment  for  error  Is  that 
the  court  erred  in  permitting  a  copy  of 
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the  message  delivered  by  Roher  to  the 
plaiuttff  company  for  trausmission  to  the 
delendants,  to  be  read  in  evidence.  The 
eonteutiOD  fa  that  no  proper  foundation 
had  been  laid  for  Its  tu  trod  notion.  The 
copy  offered  wan  identified  as  a  true  copy 
of  the  original  by  Roher,  by  Lee,  anil.Bub- 
Btantially,  by  Keneble,  the  book-lceeper  of 
the  plaintiff  company  at  St.  Joseph.  The 
evidence  of  A.  F.  Washington,  who  waa 
manager  of  the  office  uf  the  plaintiff  com-, 
pany  at  St.  Joseph,  Mo.,  where  the  dis- 
patch in  question  was  delivered,  shows 
that  the  original  messages  are  kept  In  the 
office  where  received  for  six  montJis,  and 
are  then  sent  to  Chicago,  and  destroyed. 
The  evidence  of  Jacob  Levin,  who  suc- 
ceAded  Washington  as  manager  of  the 
plaintiff's  oGBce  at  St.  Joseph,  shown  that 
the  original  niewage  was  not  In  the  St. 
Joseph  office,  and  nut  under  his  control; 
that  original  messages  are  kept  In  the  of- 
fice where  received  for  transmission  six 
.  months,  and  are,  by  the  rules  of  the  com- 
pany,then  sent  to  Chicago  and  destroyed. 
It  is  true,  he  says  he  did  not  see  the  orig- 
inal message  in  question  In  this  case  de- 
stroyed. But  he  says  the  rules  of  the 
company  require  them  to  be  destroyed  at 
the  end  of  six  months  after  received.  The 
original  message  in  thiscase  was  delivered 
to  the  company  January  12,  1S85,  and 
the  depositions  of  Roher  and  Lee,  who 
identified  the  copy,  and  to  which  said 
copy  was  attached  as  an  exhibit,  were 
taken  more  than  14  months  afterwards. 
We  think  the  foundation  for  the  admis- 
sion of  the  copy  waa  sufficiently  eatab- 
liahed,  and  that  the  copy  was  properly  ad- 
mitted in  evidence.  The  third  poiut  made 
by  plaintiff  in  its  brief  is  that  the  court 
erred  in  i-pfusinji  to  strike  out  of  the  depo- 
sition of  Valentine  W.  Emmert  hie  testi- 
mony that  "the  market  value  of  good, 
average  300-pound  bogs  at  St.  Joseph, 
Mo.,  on  the  12th  and  13th  days,  respect- 
ively, of  January,  1S85,  was  $4.30  gross. " 
The  anrument  Is  that  the  evidence  of  the 
value  of  the  hogs  at  St.  Joseph  was  too 
remote,  as  fixing  any  basis  upon  which  to 
determine  the  amount  of  damage  that  the 

f>lalntiff  had  sustained.  The  defendants 
Ived  at  Sabetha,  Kan.  St,  Joseph  was 
the  nearest  market  of  any  importance,  tor 
hogs,  to  Sabetha.  The  evidence  shows 
that  the defeada uts designed sblpplng  their 
bogs  there;  had  made  arrangements,  by 
which  they  were  to  be  informed  of  thecon- 
dition  of  the  market  there;  and  would 
have  shippeti  there,  if  the  defendant  com- 
pany had  dune  its  duty  and  transmitted 
the  information  contained  In  the  message 
tt  failed  to  send  to  the  defendants.  Aud 
the  evidence  shows  that,  if  they  had 
shipped  to  St.  Jf>seph  at  the  time  they 
shipped  to  Kansas  City,  they  would  have 
received  10  cents  a  hundred  more  for  their 
hogs  than  they  did  recelveat  Kansas  City, 
and  would  have  saved  the  freight  from  St. 
Joseph  to  Kansas  City.  We  think  the 
measure  of  damages  adopted  by  the  trial 
court  the  correct  one. 

The  plaintiff  complains  next  that  Roher 
was  permitted  to  explain  the  meaning  of 
the  message  received  In  evidence.  While 
the  language  of  the  message  was  such  as 
to  be  readily  understood  by  one  engaged 


in  the  shipment  of  hogs,  it  was  couched  In 
such  terms  as  to  render  It  ambiguous,  and, 
to  a  certain  extent,  unintelU^ble  to  (ler- 
sons  not  engaged  in  such  business.  It 
was  therefore  entirely  proper  to  permit  its 
meaning  to  be  explained  to  the  Jury  by 
the  person  who  sent  it.  The  substance  nl 
the  fifth  assignment  we  think  wholly  im- 
material, and  therefore  no  error  could  be 
predicated  thereon. 

The  sixth  complaint  is  that  the  defend- 
ants, over  the  objection  of  the  plaintiff, 
were  permitted  to  prove  what  the  hogs 
sold  for  in  Kansas  City,  Mo.,  on  the  I4th 
of  January,  ISS^.  Kansas  City,  Mo.,  is  the 
next  nearest  hug  market  to  Sabetha  after 
St.  Joseph,  and  the  market  to  which  the 
defendants  intended  to  ship  their  hugs.  If 
they  did  not  ship  to  St.  Joseph,  and  the 
market  to  which  they  did  ship  them.  The 
hogs  were  sold  on  the  market  thereforthe 
best  price  they  would  bring.  The  admis- 
sion of  this  evidence  was  coupled  with  evi- 
dence showing  that  on  the  very  day,  Jan- 
uary 14, 1SS5,  un  which  the  hogs  were  sold 
In  Kansas  City,  they  would  have  brought 
the  price  contended  fur  by  the  defendants 
in  St.  Joseph,  Mo.  There  can  be  no  ques- 
tion, under  the  evidence,  but  that,  if  the 
plaintiff  had  done  Its  dnty,  and  transmit- 
ted and  delivered  the  message  received  by 
It  from  Rojier  to  the  defendants,  they 
would  have  shipped  their  hogs  to  St. 
Joseph,  instead  of  Kansas  City.  It  Is 
equally  certain,  under  the  evidence,  that  I! 
tbe.v  had  shipped  to  St.  Joseph,  and  sold 
In  the  market  either  on  the  13th  or  14th 
days  of  January,  1885,  they  would  have 
received  10  cents  a  hundred  more  for  their 
hogs  than  they  gut  for  them  in  the  Kansas 
City  market.  The  defendants,  therefore, 
suffered  a  loss,  by  shipping  to  the  Kansas 
City  market.  Having  suffered  a  loss,  bow 
is  the  amount  of  that  loss  to  be  ascer- 
tained? The  lawprovides  a  measurement 
for  loss  or  damages  In  cases  of  this  kind, 
and  resort  must  be  had  to  the  measure- 
ment so  provided.  The  only  difficulty 
there  Is  In  the  matter  is  in  selecting  the 
proper  measure- by  which  tu  gaage  the 
loss  or  damages.  The  plaintiff  claims 
that  the  difference  in  price  of  the  two  mar- 
kets, St.  Joseph  and  Kansas  City,  is  no 
proper  measure  of  the  damages  suffered  by 
defendants,  and  say  that  they  could  as 
well  have  sold  them  In  the  London  or  San 
Francisco  market,  and  made  the  difference 
In  price  between  either  of  those  markets 
and  St.  Joseph  the  measure  uf  damages. 
We  do  not  thlnkso.  We  wlllnotspeculate 
upon  what  might  or  might  not  be  the 
proper  measure  of  damages  If  the  defend- 
ants had  shipped  their  hogs  to  so  remote 
a  market  as  either  of  those  named ;  but 
will  content  ourselves  by  exapiining  the 
actual  surroundings  of  the  case,  an  dis- 
closed by  the  evidence,  and  search  for  the 
proper  measure  of  damages  in  that  neigh- 
borhof>d.  Looking  over  the  real  case  in 
hand,  we  think  the  measure  of  damaget 
approved  and  adopted  by  the  trial  court 
the  simple,  natural,  and  proximate  meas- 
ure for  damages  in  cases  of  this  kind,  and 
therefore  the  proper  measure  to  have  ap- 
plied In  estimating  the  damages  In  this 
case.  The  shrinkage  in  the  weight  of  the 
hogs,  iu  transit,  and  the  difference  In  the 
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price  of  feed  In  Kanaae  City  and  St.  J  oseph. 
In  relation  to  which  some  evidence  was  In- 
troduced.and  of  which  plalntlR complains, 
were  not  made  a  part  of  the  judgment  by 
the  coort  below :  hence  no  Injury  to  the 
plaintiff  flowed  from  that  evidence.  The 
plaintiff  complains  that  the  defendants 
were  permitted  to  make  oral  proof  of  the 
contents  uf  a  written  demand  which  was 
served  upon  the  agent  ot  the  defendant 
rompany.  It  is  alleged  that  there  was  no 
proper  foundation  laid  for  the  proot  so 
made.  The  plaintiff  treats  the  copy  o!  th« 
written  demand  delivered  to  the  agent  as 
the  original.  But  the  evidence  shows 
that,  w^hile  a  copy  of  the  demand  was  de- 
livered to  the  agent,  he  accepted  service, 
in  writing,  upon  the  original,  w^hlch  was 
kept  by  the  defendant  serving  the  same. 
This  original  demand  was  then  sent  by 
the  defendants  to  tfadr  attorneys,  who 
reeceived  it,  and  had  it  about  their  office 
antil  It  becamelost;  that  they  madesearch 
for  it  in  their  office  among  tbel^  papers 
where  it  was  kept,  and  could  not  find  It. 
The  court,  upon  this  showing,  permitted 
parol  proof  ot  its  contents.  We  see  no 
errorlnthla.  WRarecorapelled,however,to 
recommend  a  reversal  of  this  case,  because 
of  error  In  overruling  the  motion  to  sup- 
press depositions. 

FsB  CcBUu.  It  Is  so  ordered. 

HoBTOH,  C.  J.f  and  Yalbntinb,  J.,  con 
cur. 

JoHNBTON,  J.  I  am  satisfied  with  all 
the  conclusions  stated,  except  the  one 
wblcfa  holds  it  to  be  preijudlcial  error  not 
to  have  suppressed  the  depositions  which 
were  read.  The  statutory  requirement  In 
regard  to  swearing  the  witnesses  «hould 
be  substantially  followed,  and  the  fact  of 
the  swearing  should  be  certified  to  by  the 
officer  taking  the  deposition.  The  record 
In  this  case  not  only  recites  that  the  wit- 
nesses were  sworn  at  the  beginning  of 
their  depositions,  but  the  officer  who  took 
them  certifies  that  the  deponents  were 
sworn  "to  ttstlfy  the  whole  truth  of  their 
knowledge  touching  the  matter  In  con- 
troversy," While  this  is  not  a  strict  literal 
compliance  with  the  statute,  thedeviatlon 
Is  so  Hllght  and  Immaterial  that  the  oath 
may  be  regarded  as  a  substantial  compli- 
ance with  that  required  In  the  statute. 
As  a  substantial  compliance  Is  sufficient, 
I  think  the  depositions  were  properly  ad- 
mitted in  evidence,  and,  further,  that  the 
judgment  of  the  district  court  should  be 
affirmed.   Welbom  v.  Swnln,  22  Ind.  194. 


(«  Kan.  127) 

Kansas  Loan  &  Tkost  Co.  v.  Love. 
(Supreme  Court  of  Kansas.  Dec.  6,  1890.) 
ACTHOHiTT  OP  Agent— Paboi,  Etisbncb. 
Where,  in  the  trial  of  a  case,  thereal  ques- 
tion in  controversy  Is  the  authority  of  a  person 
to  act  as  agent  in  procuring  a  loan  upon  real  es- 
tate, and  it  is  not  established  that  such  aathority 
is  in  writing.  It  is  competent  to  prove  the  same 
by  parol  evidence. 

[SylUibua  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  conrt,  Coffey  county ;  Chable»  B. 
Gbates,  Judge. 


Rossington,  Smith  &  Dallas,  for  plain- 
tiff In  error.  G.  E.  Ma.Dcbester,loT  defend- 
ant in  error. 

Green,  C.  This  was  an  action  com- 
menced by  the  defendant  In  error  in  the 
district  court  of  Coffey  county  to  recover 
a  balance  claimed  to  be  due  him  in  consid< 
eration  of  the  execution  of  a  certain  note 
and  mortgage  to -plaintiff  in  error.  The 
plaintiff  below  alleged  that  on  the  1st  day 
of  October,  18f!6,  he  executed  a  note  and 
mortgage  to  the  defendant  t>eIow  for  the 
sumotf2,500;  that  the  note  and  mortgage 
werereceived.and  the  mortgage  placed  on 
record  by  the  loan  and  trust  company, 
and  It  had  failed  and  neglected  to  pay  the 
sum  expressed  therein,  except  #2,000;  that 
it  retained  $500,  and  refused  to  pay  that 
sum  to  plaintiff.  The  loan  company  an- 
swered that  the  loan  was  made  upon  a 
written  application  which  set  oat  various 
terms  and  conditions;  that  $400  might  be 
retained  out  of  the  proceeds  of  the  loan 
until  the  frame  of  a  dwelling  Intended  to 
be  erected  was  put  up,  and  .the  insurance 
on  the  building  assigned  as  part  security 
for  the  loan ;  that  the  loan  company  paid 
the  sam  of  f 2,600  to  J.  W.  Parker,  as  agent 
of  the  plaintiff  below,  with  instructions  to 
retain  f4(N)  until  the  building  was  up,  and 
the  insurance  effected;  that  Love  after- 
wards requested  the  loan  company  to  re- 
call the  money  from  Parker,  which  was 
done;  that  the  sum  of  $800  was  held  by  It, 
and  It  was  willing  to  pay  said  sum  to  the 
plaintiff  on  the  performance  ot  the  condi- 
tions mentioned,  but  claimed  that  said 
conditions  bad  not  been  complied  with. 
The  sum  of  $125  was  claimed  as  a  comls- 
sion  for  negotiating  the  loan.  The  reply 
to  this  answer  was  a  general  denial,  with 
a  specific  denial  of  the  agency  of  Parker, 
whlcn  was  properly  verified.  The  case 
was  tried  to  a  Jury,  and  resulted  In  a  ver* 
diet  for  the  plaintiff  below  for  $325.  The 
loan  company  brings  the  case  here  for  re- 
view. 

The  plaintiff  below  made  an  application 
to  J.  W.  Parker,  a  loan  agent  in  Burling- 
ton, for  a  loan  of  $3,000  on  his  farm. 
Parker  had  in  his  possession  blank  appli- 
cations for  loans,  furnished  by  the  Kansas 
Loan  &  Trust  Company,  one  of  which  he 
caused  to  be  filled  out.  In  answer  to  the 
usual  Interrogatories, amongotherthlngs, 
it  was  stated  that  the  applicant  wanted 
to  build  a  home  with  the  money  to  t>e  ob- 
tained. The  loan  was  to  bear  interest  at 
6  per  cent,  per  annum,  and  the  borrower 
was  to  pay  6  per  cent,  as  a  commisHlon. 
This  application  was  signed  by  the  de> 
fundant  inerror.  On  ttaesameday,  Parker, 
the  loan  agent,  made  a  report  to  the  loan 
company,  recommending  the  loan,  and 
stating,  among  other  things,  that  the  ap- 
plicant Intended  to  use  part  of  the  money 
to  build  a  house,  and  that  $400  could  be 
retained  until  the  frame  was  up.  This  ap- 
plication was  forwarded  to  the  company's 
office,  at  Topeka,  and  considered,  but  the 
company  declined  to  make  the  loan  on  the 
security  offered.  It  proposed,  however, 
to  make  the  loan  for  $2,500,  on  the  same 
security,  at  7  per  cent.  Interest,  and  6  per 
cent,  commission.  This  proposition  was 
accepted,  the  loan  negotiated,  and  $2,00C 
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paid  to  the  plaintiff  below.  The  real  con- 
troversy In  this  case  \b  whether  or  not  the 
plaintiff  ever  authorized  the  retention  of 
any  portion  ol  the  loan  until  the  frame  of 
a  propofied  dwelling  was  up.  and  certain 
Insnrance  waa  effectfid,  for  the  beneflt  ol 
the  niortgasee.  anU  thie  niotter  depende 
largely  upon  the  queetlon  of  Parker's 
agency.  The  plaintiff  b^low  contended 
that  Parker  was  not  his  agent,  and  had 
no  authority  to  malce  the  statement  he 
did  in  regard  to  the  retention  of  a  portion 
of  the  loan  until  certain  conditions  were 
compiled  with.  The  loan  company,  on  the 
other  hand,  Insisted  that  Parker  was  not 
Its  agent,  but  was  the  agent  of  the  appli- 
cant (or  the  loan ;  that  after  the  money  In 
controversy  had  been  in  Parker's  hands 
some  time,  plaintiff  requested  tbecompany 
to  recall  It;  and  that  It  held  the  sum  of 
fSOO,  which  It  was  willing  to  pay  upon 
the  performance  of  the  conditions  men- 
tioned. The  evidence  disclosed  the  fact 
that  there  was  but  one  person,  in  the  loan 
office,  besides  Parker  and  the  applicant, 
when  the  application  was  signed,  the  clerk 
who  filled  out  the  same,  a  young  lady  by 
the  name  of  Gilman.  In  the  course  of  the 
examination  of  this  witness,  this  question 
was  asked  by  the  attorney  for  the  defend* 
ant  below :  "  What  did  Mr.  Love  agree  to, 
If  anything,  as  to  the  retention  of  part  bt 
that  loan?"  This  question  wos  objected 
to  on  the  ground  that  It  was  Incompetent, 
irrelevant,  and  Immaterial,  and  that  the 
writing  itself  was  the  best  evidence,  and  the 
objection  was  sustained  by  the  trial  court. 
This, It  Is  claimed, is  reversible  error;  that 
the  loan  company  should  have  been  per- 
mitted to  show  by  this  witness  just  what 
the  plaintiff  below  did  agree  to.  The  evi- 
dence was  certainlymaterial.as  the  whole 
queHtion  at  issue  depended  upon  the  au- 
thority of  Parker  In  the  premises ;  and  we 
think  it  was  competent.  The  objection 
that  the  wrltlngwas  the  best  evidence  was 
not  good,  because  that  waa  the  very  mat- 
ter in  dispute.  Theplalntlff  belowclalmed 
that  he  had  never  signed  any  agreement 
that  a  portion  uf  the  money  should  be  re- 
tained, and  It  was  certainly  a  vital  ques- 
tion aa  to  what  the  contract  was  between 
the'  parties.  It  is  not  claimed  that  the 
application  which  was  signed  by  the  de> 
fendant  in  error  authorized  the  loan  com- 
pany to  withhold  any  portion  of  the 
money,  so  that  threw  no  light  upon  the 
question  ;  and  the  other  statement  signed 
by  Parker,  he  claimed,  was  not  his  writ- 
ing, ond  hence  not  the  best  evidence.  We 
think  the  evidence  shonid  have  been  ad- 
mitted. It  Is  uunet^essary  to  discuss  the 
othererrora  as  to  the  instructions  request- 
ed and  refused,  as  they  are  substantially 
covered  in  the  general  chai^  of  the  court. 
We  recommend  ateversal  of  thejudgment. 

Prb  Cobiam.  It  Is  so  ordered;  all  the 
Justices  eonenrrlng. 


(44  Ku.  710) 

Pracht  t.  WHiTRmaB. 
{Supreme  Count  of  Kama*.  Sea  6,  1890.) 
Nbw  Tbial— Separation  of  Jitet. 
Where  a  Jury,  after  a  cause  Is  sobmitted 
to  them,  separate  and  go  to  supper,  aad  again 


separate  and  go  to  breaJifast,  and  also  separate 
and  go  to  dinner,  without  bavlug  been  admon- 
ished by  the  court,  as  required  by  law,  before 
either  of  said  separations,  and  no  showing  is 
made  that  the  substantial  rights  of  tbe  parties 
against  whom  they  find  were  not  pr^ndiced  by 
such  sepsraMons,  It  is  error  to  ovarnue  a  motioa 
for  new  trial  alleging  suoh  separations  as  ground 
therefor, 

(Syllabue  by  Strtmg,  C.) 

Commissioners'  decision.  Error  from 
district  court,Marloncounty;  FBAfiKDoe- 
TER,  Judge. 

King  £  KeU^t  tor  plalntllt  In  error.  T. 
J.  DtckeraoOt  (or  defendant  In  error. 

Strang,  G.  On  the  26th  day  of  Septem- 
ber. 1887,  the  plaintiff  commenced  two 
cases  against  tbe  defendant  before  a  Jus- 
tice of  the  peace.  Afterwards,  tbe  cases 
were,  by  agreement*  taken  to  the  district 
court,  and  there  consolidated,  and  tried 
together  November  16, 1887,  to  a  Jury.  At 
the  trial,  the  defendant  gave  evidence  of 
a  set-off  greater  in  amount  than  the  plain- 
tiff's claim, and  the  jary  returned  a  verdict 
for  the  defendant  tor  «405.70.  This  verdict 
received  the  approval  of  the  court,  and 
Judgment  was  entered  thereon.  Theplaln- 
tlff in  error  relies  on  tbe  tollowlnic  all^^ 
erroi^s  tor  the  reversal  of  the  case :  "  Fievt, 
Misconduct  and  utter  disregard  of  the  law 
by  the  court  in  allowing  and  directing  the 
officer  in  charge  to  allow,  the  Jury  to  sep- 
arate without  being  admonished  as  re- 
quired by  the  statute.  Second.  The  plain- 
tiff should  have  bad  a  new  trial  on  ac- 
count of  after-discovered  evidence  on  the 
part  of  the  plaintiff.  Third,  The  claim  ot 
the  defendant  Is  barred  by  tbe  statute  of 
limitattous. " 

Tbe  record  shows  that  tbe  case  was  sub- 
mitted to  tbe  Jury,  and  they  retired  some 
time  during  the  ^temoon  session  of  tbe 
court.  That  they  had  not  agreed  when 
tbe  court  adjourned  tor  tbeday,  and,  after 
tbe  court  bad  adjourned,  and  tbe  judge 
had  left  the  court-bouse  and  was  out  on 
the  walk,  he  directed  the  officer  having  the 
jury  in  charge  to  allow  them  to  separate, 
and  go  to  supper,  returning  to  the  jury- 
room  afterwards.  That  at  breakfast- time 
the  next  morning,  the  officer  again  per- 
mitted the  Jury  to  separate  and  go  to 
breakfast,  and  at  the  dinner  honr,  not 
having  yet  agreed,  they  were  again  per- 
mitted by  the  officer  to  separate  and  go 
to  dinner.  The  record  shows  that  at  each 
of  these  separations  the  Jurors  mingled 
with  other  persons  going  to  and  return- 
ing from  their  meals.  Atnoueot these  sep- 
arations was  thejury  first  admonished  by 
the  court  as  required  by  tbe  statute.  Was 
It  error  for  the  court  to  refuse  to  set  aside 
the  verdict  otthe  Jury  under  such  clrcum* 
stances,  and  grant  a  new  trial?  We  think 
It  was.  Paragraph  4874.  Gen.  St.  1888. 
reads  as  follows:  "It  the  Jury  are  permit- 
ted to  separate,  either  during  the  trial  or 
after  the  case  is  submitted  to  them,  they 
shall  be  admonished  by  the  court  that  it 
Is  their  dut.v  not  to  converse  witb.  or  suf- 
fer themselves  to  be  addressed  by.  any  oth- 
er person  on  any  subject  of  the  trial,  and 
that  it  is  their  duty  not  to  form  or  to  ex- 
press an  opinion  thereon  until  the  case  li 
finally  submitted  tutbem.".  The  proTls> 
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ion  that  the  larj  sball  be  admonished  it 

they  are  permitted  to  separate  la  impera- 
tive. And  it  la  required  alter  tbe  case  is 
sabmttted  to  them  the  same  as  daring  the 
trial.  We  cannot  say  that  this  provisloD 
may  be  Ignored  by  the  coarta.  It  was  in- 
corporated into  tbe  Code  to  gaard  trials 
by  jury  from  Improper  l;nfloence8.  We 
think  it  a  wholesome  provision.  Persons 
who  have  had  bnt  little  experience  In 
coarta  and  npun  juries  are  not  likely  to  be 
mindful,  withont  their  attention  called 
thereto,  of  the  necessity  of  refraining  from 
talking,  or  listening  to  the  converaatlon 
of  others,  upon  tbe  subject  of  the  trial,  it 
allowed  to  separate,— cohimingle  with  the 
crowd.  Some  admonition  Is  necessary  to 
attract  and  fix  their  attention  upon  this 
matter.  It  frequently  happens  in  trial 
courts  that,  with  proper  Instruction  by 
the  court  upon  this  subject,  some  one  or 
more  of  the  Jurors  heedlessly  dliiregarde 
tbe  admonition.  It  was  the  necessity  of 
something  of  this  kind  to  protect  Jury  tri- 
als that  induced  the  l^lelature  to  enact 
this  provision  Into  law.  In  the  Criminal 
Cude,  where,  in  favor  of  life  and  liberty, 
still  greater  importance  la  attached  to 
guards  thrown  around  trials  by  Jury  to 
prevent  any  improper  influences  creeping 
into  the  Jury-room  to  attcct  the  delibera- 
tions  <a  the  Jury,  tbe  legislature  has  still 
fnrtlKir  enacted  into  formal  law  the  Idea 
that  it  ia  Improper  for  Juries  to  separate, 
alter  a  ease  issubmltted  to  them  by  includ- 
ing among  the  causes  for  which  a  new  trial 
may  be  granted  the  separatiouof  tbejury, 
after  retiring  to  consider  the  cause,  without 
leave  of  court.  This  court  said  in  State 
V.  Snyder.  20  Kan.  S06:  "It  is  the  dnty  of 
tbe  court  to  enforce  a  rigid  and  Tigllant 
observance  of  tbe  provisions  of  the  statute 
designed  to  preserve  inviolate  the  right  of 
trials  by  jury,  and  the  purity  of  such  tri- 
als "  In  Wright  V.  Burcbfleld,  8  Ohio,  55, 
in  reviewing  a  case  In  which  the  jury  bad 
separated,  after  finding  a .  verdict,  before 
retaming  Into  court  with  It,  the  court 
says:  "ft  has  never  been  tbongtat  safe 
that  Juriee  should  be  permitted  to  con- 
verse with  strangers  before  the  verdict 
was  given,  or  that  the  jury  should  sepa- 
rate before  they  were  agreed."  In  Sutllff 
V.  Gilbert,  8  Ohio.  409,  In  discussing  a  case 
where  tbe  Jury,  after  finding  a  verdict, 
and  sealing  the  same,  separated  before  re- 
tnmlng  into  court  with  their  verdict,  and 
sncta  separation  was  alleged  as  gronnd  (or 
a  new  trial,  the  court  nses  the  following 
language:  **  As  a  general  rule,  tbe  Jury  shall 
not  be  permitted  to  separate,  after  retir- 
ing from  tbe  bar  of  the  court,  until  they 
have  agreed  upon  their  verdict.  Still  there 
may  be  peculiar  circumstances  which 
would,  to  some  extent.  Justify  a  separa- 
tion. Bnt  should  a  Jury,  of  their  own 
pleasure,  having  been  put  in  charge  of  a 
rawe,  leave  the  room,  and  mingle  with  the 
people  of  tbe  town  or  vicinity,  and  after- 
wards return  to  their  room  aud  agree 
upon  a  verdict,  it  would  be  a  good  ground 
for  a  motion  to  set  aside  tbe  verdict,  and 
for  a  new  trial. "  In  the  case  of  Perkins 
T.  Ermel,  2  Kan.  S26,  tbe  separation  of 
one  of  tbe  Jurors  from  his  fellows  was  ex- 
plained by  affidavit,  showing  that  the  sep- 
aration was  the  reault  of  misapprehen- 
T.2Gr.no,4^18 


aion,  and  that  nothing  hod  occurred  to 

prejudice  his  mind  touclilug  the  case.  In 
this  case  no  showing  is  made.  Tbe  jnry 
separates  three  times  without  having  bi»m 
admonished  by  tbe  court  at  either  of  snld 
separations.  They  meet  and  con  verse  with 
the  people  about  the  court-house,  and  in 
town,  and  no  showing  Is  made,  or  at- 
tempted to  be  made,  that  during  said  sep- 
arations nothing  occurred  to  prejudice 
their  minds  in  relntlon  to  the  case.  If 
nothing  bad  occurred.  It  would  have  been 
an  easy  matter  to  have  shown  the  fact. 
There  Is  always  more  or  less  talk  amoiig 
the  people  who  are  attending  the  court 
about  the  cases  that  are  being  tried,  and 
Juries  are  so  liable  to  hear  something  that 
is  likely  to  prejudice  them  If  allowed  to 
separate  at  all  that  we  think  It  the  safer 
rule  to  bold  that  they  may  not  be  permit- 
ted to  separate  wltboattbestatutory  pro> 
vision  In  relation  to  admonition  be  com- 
plied with  by  the  court;  and  that,  having 
done  so,  It  Is  error  for  which  a  new  trial 
should  be  granted,  unless  there  Is  a  show- 
ing made  niat  satisfies  tbe  trial  court  tbat 
nothing  occurred  during  the  separation 
which  could  prejudice  the  substantial 
rights  of  the  party  against  whom  they  find. 

We  have  examined  the  second  assign- 
ment, and  are  sa  tlsfied  that  the  coart 
committed  no  error  In  refusing  a  new  trial 
on  tbat  ground.  While  there  was  evidence 
of  surprise  on  tbe  part  of  the  plaintiff, 
there  was  also  evidence  in  the  affidavits 
produced  by  the  defendant  on  the  bearing 
of  the  motion  which  showed  that  the 
plaintlft  was  not  snrprieed;  that  he  knew 
of  tbe  defendant's  claim  for  tbe  engine 
long  before-tbe  commencement  of  tbe  suit. 
And,  so  far  as  the  newly-discovered  evi- 
dence was  concerned.  It  was  cumulative, 
and  tended  to  prove  tbat  plaintiff  did  not 
purchase  tbe  engine,  while  the  defendant 
showed  by  affidavits  of  at  least  two  neVr 
witnesses  thatplaintltf  had  admitted  tbat 
be  bad  purchased  tbe  engine.  It  seems  to 
us  that,  upon  tbe  showing  made  in  that 
reirard,  the  best  view  tbat  conld  be  tak- 
en of  the  evidence,  ho  far  as  the  Inter- 
est of  the  plalntin  was  concerned, It  was  a 
stand-off.  The  evidence  being  conflicting 
upon  tbe  subject,  the  conclusion  of  the 
trial  court  thereon  is  conclusive. 

The  third  matter  assigned  for  error  on 
part  of  the  trial  conrt  Involves  a  qnestioa 
of  the  effect  of  the  statute  of  limitations. 
As  the  case  Is  reversed  Intbe  first  error  as- 
signed, we  do  not  consider  It  necessary  to 
discnes  the  question  raised  on  the  statute 
of  limitations.  It  Is  recommended  that 
tbe  case  be  reversed,  and  seat  hack  for  a 
new  trial. 

PbrCubuic.  It  !■  mo  ordwed;  all  tt*. 
Jnstlcea  ctmcnrring. 

  (44  Kan.  715) 

Ehbhard  v.  McEbb. 
{Suprtme  Count  of  KantoM.   Deo.  8,  UBOl) 
TriaI/— Sbparatioit  or  Jurt. 
1.  Where  a  jury  in  a  civil  action  separata 
and  mingle  with  the  public  after  they  bad  retired 
to  consider  of  their  verdict,  without  penniuion 
of  tbe  oourt,  and  wltboat  having  been  duly  ad- 
monished, as  the  ftatute  requires,  a  presumption 
against  UMir  v«rdiot  arises  that  will  vitiate  i^ 
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unless  It  afanuatively  appears  tbat  no  ^«]adlce 
wag  suffered  by  the  losing  party. 

2.  When  it  is  shown  that  a  Jury  separated 
without  having  been  duly  admonished,  the  bur- 
den is  shifted  to  the  prerailing  party,  and  It  will 
devolve  on  tilm  to  show  that  the  ]wy  was  not 

fublected  to  any  improper  Influence,  and  that  no 
u]ury  resulted  to  the  unsuccessful  party. 

8.  The  admission  of  the  statements  of  stran- 
tiers  to  the  action,  not  made  in  the  presence  of 
the  party  against  whom  they  were  offered,  in  re- 
spect to  attempts  made  to  prevent  adverse  wit- 
nesses from  testifying  in  the  action  against  such 
party,  and  to  improperly  influence  other  wit- 
nesses to  testify  in  his  favor,  was  i«e]udlclal 
error. 

(SyUabw  by  Ihe  Cowt.) 

Error  from  district  cuort,  C^j  county; 
E-  Hutchinson,  Judge. 

Harknesa  &  God&rd,  for  plaintIR  In  er^ 
ror.  J  S.  Walker  and  T  B.  Dawesjor  de- 
fendant In  error. 

JOBKSTON,  J.  This  action  was  institut- 
ed by  Adolph  Ebrbard  before  a  Justice  ol 
the  peace,  to  recover  from  Michael  Jones 
$99  as  damages,  alleged  to  have  been  sus- 
tained by  reason  of  the  stock  o(  Jones 
trespassing  upon  plaintiff's  land  and  de- 
Btroylng  his  crops.  Judgment  was  f^ven 
In  favor  uf  the  plaintiff,  and  Jones  ap- 
pealed to  the  district  court,  where  a  trial 
with  a  Jury  resulted  In  a  verdict  and  judg- 
meat  in  favor  uf  Jones,  and  the  plaintiff 
brings  tbe  case  here,  alleging  error.  Since 
tlie  proceeding  was  Instituted  in  this 
court,  Jones  has  deceased,  and  the  action 
baa  been  revived  In  the  nanieol  bis  person- 
al representative.  Two  of  tbe  errors  aU 
leffed  require  attention,  and  their  determi- 
nation will  compel  a  reversal  of  the  Judg- 
ment. One  of  the  witnesses  called  in  be- 
half of  Che  defendant  was  permitted  to  tes- 
tify, over  objection,  to  statements  pur- 
portingto  have  been  made  by  a  son  of  tbe 
plaintiff,  and  r.oc  In  the  presence  of  the 
plaintiff,  to  the  effect  that  bis  son  endeav- 
ored to  Induce  the  witness  to  testify  in  tbe 
Interest  of  plaintiff  in  this  action,  and 
had  asked  to  be  allowed  to  train  the 
witness  "how  to  swear."  Another  wit- 
ness for  defendant  was  permitted,  over  ob- 
jection, to  give  conversations  had  with 
strangers  to  the  action,  at  which  the 
plaintiff  was  not  present,  to  the  effect 
that  a  certain  party  had  been  hired  to 
leave,  so  tbat  the  defendant  could  not  ob- 
tain his  testimony.  These  parties  were 
Btrungers  to  tbe  action,  and  the  state- 
ments were  clearly  incompetent,  and  of  a 
very  prejudicial  character,  and  not  ad- 
missible in  this  action  against  the  plaintiff 
upon  the  theory  of  conspiracy  nor  upon 
oby  other  theory. 

A  new  trial  wasasked  because  of  themis- 
conduct  of  the  Jury.  The  case  was  sub- 
mitted to  the  jury  on  September  26,  1887, 
when  they  retired  in  charge  of  an  otHcer, 
find  remained  In  Beseltui  until  September 
2«th,  when  they  reported  to  tbe  officer  In 
charge  that  they  had  agreed  upon  a  ver- 
dict. The  court  not  being  in  session  at 
tliat  time,  they  sealed  up  the  verdict, 
and  delivered  the  same  to  the  ofBcer,  and 
thereuptm  were  allowed  to  separate.  At 
the  couvenlng  of  the  court  on  the  follow- 
ing (lay,  the  Jury  was  brought  In  and 
asked  if  they  had  agreed  upon  a  verdict, 


and  the  foreman  responded  that  they  bad, 
and  the  sealed  verdict  was  thereupon 
opened  and  read  by  the  clerk,  which  was 
a  finding  in  favor  of  tbe  defendant,  but 
that  each  party  should  pay  one  half  of 
the  costs  of  the  action.  The  record  shows 
tbat  the  following  proceedings  were  then 
had:  "Whereupon  the  court  reprimanded 
the  Jury  for  separating  and  going  at  large 
upon  the  pretense  of  having  agreed  upon 
a  verdict  which  they  muet  have  known 
could  not  be  received,  and  thereupon  di- 
rected the  Jury  to  retire  to  their  Jnry-room 
to  consider  of  their  verdict.  To  which  ac- 
tion ot  the  court,  in  directing  the  Jury  to 
retire  after  having  been  separated  during 
the  previous  day  and  night,  plaintiff  ob- 
jected, and  asked  that  the  jury  be  die- 
charged  for  misconduct."  The  objection 
was  overruled,  and  an  exception  taken. 
The  jury  again  retired,  in  accordance  with 
the  dlrratlon  ot  tbe  court,  and,  falling  to 
agree  at  an  earlier  time,  they  were -kept 
by  the  officer  con tlauously  until  theSd  day 
of  October,  1S87,  when  they  agreed  npon 
a  verdict  In  favor  ot  the  defendant.  The 
reprimand  wlilch  the  court  admlnlatered 
to  the  Jury  was  fully  Justified,  and  the  nat- 
ural tendency  of  their  misconduct  was  to 
disqualify  them  for  the  proper  perform- 
ance of  their  duty.  Tbe  result  whicb  they 
sealed  up  and  delivered  as  a  verdict  find- 
ing in  favor  of  both  parties  was  plainly 
inconsistent  and  Improper.  Tbe  plaintiff 
contends  that  it  was  a  feigned  verdict, 
given  .in  order  to  gain  the  privilege  of 
separating.  Tbey  may  have  been  honeat- 
ly  mistaken  as  to  their  courite,  bat,  what- 
ever may  have  been  their  motive,  their  ac- 
tion resulted  in  a  separation  without  the 
permission  or  admonition  of  the  court. 
They  were  permitted  to  mingle  with  the 
public,  and,  for  aught  we  know,  may  have 
conversed  wltb  many  others  about  the 
facts  in  the  case,  and  may  have  received 
Impressions  concerning  It  otherthan  those 
received  dnrlng  the  progress  of  the  triai. 
Tbe  result  llrst  returned  is  vastly  different 
from  the  verdict  finally  rendered,  as  the 
record  discloses  that  the  great  amount  of 
costs  Incurred  Is  probably  now  the  most 
important  consideration  In  the  controver- 
sy. At  any  rate,  it  was  necessary  to  hold 
the  jury  continuously  together  about  five 
days  afterwards  to  secure  an  agreement 
in  favor  of  the  defendant,  relieving  blm 
from  the  payment  of  half  the  costs.  No 
testimony  was  offered  on  the  motion  for 
a  new  trial  to  show  that  the  misconduct 
did  not  influence  the  Jury  to  the  prejudice 
of  the  unsuccessful  party.  Tbe  statute 
provides  that,  when  a  case  la  finally  sub- 
mitted to  the  Jury,  they  must  be  kept  to- 
gether, under  charge  of  an  officer  of  the 
court,  and  not  allowed  to  separate  or 
mingle  with  the  public,  except  with  the 
permission  of  the  court,  and  after  they 
have  been  duly  admonished  as  to  their 
conduct  d  uring  the  separa  tlon.  Oivll 
Code,  §§  278,  279.   In  the  recently  decided 

case  of  Praeht  v.  Whltrldge,  44  Kan.  . 

ante,  192,  It  was  held  that  a  violation  of 
these  statutory  provisions,  by  the  separa- 
tion of  a  Jury  without  having  been  duly 
admonished  by  the  court,  creates  a  pre- 
sumption against  the  verdict;  and.  If  no 
showing  is  made  that  the  substantial 
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rights  of  the  nnBacceesfal  party  were  not 
pn>jadiced.  it  will  be  sufficient  ground  (or 
a  new  trial.  This  waa  the  rule  estab- 
lished In  the  case  of  Madden  v.  State,  1 
Kan.  340;  and  the  cItU  case  of  Morrow  v. 
Commfseioners,  21  Kan.  516,  which  has 
been  referred  to,  decides  nothing  to  the 
contrary.  In  the  latter  caae,  there  was 
some  diacuBslon  with  reference  to  the  effect 
of  a  aeparatlon,  but  no  decision  was  in 
(act  made  for  the  reason  that  the  record 
did  not  show  that  there  had  actually  been 
a  separation.  The  violation  of  the  stat- 
ntory  provisions,  with  reference  to  separa- 
tion and  admonition,  gives  rise  to  a  prej- 
udice, which  will  irltlnte  the  verdict  un- 
less it  affirmatively  appears  that  uo  preju- 
dice was  suffered  by  the  losing  party. 
When  such  misconduct  Is  shown,  the  bur- 
den is  shifted  to  the  prevailing  party,  and 
if  he  can,  by  the  affidavit  of  the  Jurors 
or  other  testimony,  make  it  appear  that 
the  Jury  were  not  subjected  to  any  im- 
proper influence,  and  that  no  Injury  result- 
ed tu  the  losing  party,  the  verdict  should 
stand. 

If  it  appears  from  the  showing  made  that 
nothing  transpired  to  affect  the  integrity 
of  the  verdict.  It  should  not  be  dlatnrbeil; 
bat  where  there  is  a  plain  violation  of 
Btatatory  requirement  enacted  for  the 
preservation  of  the  parity  of  the  verdict, 
SQch  as  the  one  we  are  considering.  It  de- 
volves upon  the  prevailing  party  to  show 
that  the  Improper  conduct  did  not  preju- 
dice the  substantial  rights  of  his  oppo- 
neat.  In  the  absence  of  such  a  showing 
by  the  defendant  in  error,  a  new  trial 
shoQld  have  been  granted.  The  judgment 
of  the  district  court  will  be  reversed,  and 
the  canae  remanded  for  another  trial.  All 
the  Justices  concurring. 

(W  Kan.  T07) 

Walker  v.  Bradbn  et  ah 
(^preme  Cowrt  cf  EaauM.  Deo.  6,  1890.) 
BxsounoN— Sals  or  Hortoaoid  Propbbtt — 

IbSTBIBUTIOH  OV  SUBFX^IS. 

1.  Where  mortgaged  personal  property  is 
sold  on  execDtloQ,  and  the  loortgaeee,  wno  is  oot 
the  defendant  in  the  exetmtioD,  orois  legal  rep- 
resentative, purchases  the  same,  the  court  from 
which  tbe  execution  was  issued  may,  in  any 
proper  proceeding  with  all  the  Interestea  parties 
before  it,  make  an  order  that  any  surplus  moneys 
remaining  after  the  satisfaction  of  the  execution, 
with  interest  and  costs,  shall  be  p&td  to  the  party 
or  parties  having  the  paramount  right  thereto, 
aod  if  It  be  shown  that  the  mortgagee  has  the 
paramount  right  thereto,  the  oourC  should  order 
that  the  surplus  moneys  should  be  paid  to  him. 

S.  And  in  f  uch  a  case  where  tbsre  is  uo  lien 
Qpon  iSye  property  sold,  except  the  execution  lien, 
and  the  mortgage  lien,  the  mortgagee  will  have 
the  paramount  right  to  the  surplus  moneys,  al- 
though the  officer  selling  the  property  may,  after 
tiie  sale,  and  prior  to  the  payment  of  we  pur- 
chase price,  accept  orders  m>m  the  ctofendant  in 
the  esecatiou  to  pay  such  sorplns  moneys  to 
c^isln  creditors  of  the  defendant  In  the  execu- 
tiaa. 

{SyUabus  by  the  Court.) 

Error  from  district  court,  Crawford 
county:  George  Chandler,  Judge. 

D.  B.  Vhii  Si}-ckle,  tor  plaintiff  in  error. 
John  T.  Vosa  and  James  T,  BrldgeaSt  for 
defendants  in  error. 


Valentine,  J.  This  case  has  once  be- 
fore been  in  this  court.  Walker  v.  Bra- 
den,  34  Kan.  660,  9  Pac.  Kep.  613.  It  ap- 
pears that  the  defendautin  error  W.H.fira- 
den,  as  sheriff  uf  Crawford  county,  bad 
three  executions  In  his  bauds,  issued  from 
the  district  court  of  said  county  against 
the  property  of  McFarland  &  Moore,  un- 
der which  i;secutions  he  levied  upon  cer- 
tain personal  property  kuown  as  the 
"Anchor  Mill,"  seizing  the  same  as  the 
property  of  McFarland  &  Moore.  The  ex- 
cutions,  with  Interest  and  costs, amounted 
In  the  aggregate  to  $590.4^.  The  property 
levied  apon  was  worth  91,600.  The  plain- 
tiff  In  error,  A.  B.  Walker,  bad  a  valid 
chattel  mortgage  upon  the  property  for 
the  sum  of  91,200,  and  Interest.  The  sher- 
iff. Braden,  sold  the  property  at  public 
sale,  and  Walker  bid  upon  it  and  pur- 
chased the  same  for  91i€00;  afterwards. 
Walker  refused  to  pay  the  amount  of  his 
bid.  and  the  sheriff,  Braden,  sued  blm 
therefor  In  said  district  court,  and  ob- 
tained a  judgment  for  the  same,  which 
judgment  was  afterwards  affirmed  by  the 
supreme  court.  But  the  supreme  court, 
however,  In  affirming  the  judgment  used 
the  following,  among  other,  language: 
"The  debt  for  which  the  property  was  sold 
Is  only  9^-42,  and  If  the  mortgage  of  the 
plaintiff  in  error  is  valid  and  subsisting,  be 
may  by  appropriate  action  reach  the  sur- 
plus fund  derived  from  the  saleof  the  proi>- 
erty.  and  have  It  applied  upon  his  debt, 
and  thus  be  partially  relieved  from  the  ef- 
fect of  bis  blunder,  and  the  hardship  of 
which  he  complains.  "  34  Kan.  669,  670,  9 
Pac.  Bep.  617.  After  such  affirmance. 
Walker  paid  and  satisfied  the  '  aforesaid 
executlous,  and  the  judgments  upon  which 
they  were  Issued,  which,  in  the  aggregate, 
with  biterest  and  costs,  then  amounted 
to  the  sum  of  9664.52,  leaving  a  surplus  of 
9935.48,  on  Walker's  bid,  and  he  then  in- 
stltuted  this  proceeding  In  the  said  dis- 
trict court  to  obtain  relief,  making  every 
person  a  party  thereto  who  claimed  to 
have  any  interest  In  thesurplus  fund,  or  In 
any  of  the  matters  In  controversy.  The 
various  parties  answered.  The  principal 
matters  alleged  In  the  answers  were  that 
McFarland  &  Moore  owed  several  of  such 
parties,  and  that  they  bad  received  orders 
from  McFarland  &  Moore  on  the  sheriff, 
Braden,  to  pay  over  to  them  severally  a 
sufficient  amount  of  the  surplus  fund  to 
satisfy  their  respective  claims,  which  or^ 
ders  Braden  hod  accepted ;  but  it  was  not 
claimed  that  any  one  of  the  parties  an- 
swering, except  Braden,  had  any  lien 
upon  the  property  sold  on  the  executions, 
or  even  that  he  bad  reduced  his  claim  to 
a  Judgment.  The  case  was  tried  on  AprU 
14, 15,  1887,  before  the  court  and  a  Jury, 
and  judgment  was  rendered  against 'the 
plaintiff  in  error,  Walker,  and  he  now 
brings  the  case  to  this  court  for  review. 

We  think  the  court  belowerred.  "  When 
there  are  surplus  moneys  arising  from  the 
sale  of  lands  on  execution,  those  havinjc 
liens  upon  the  lands  sold  have  the  same 
liens  upon  the  surplus  moneys  which  they 
bad  upon  the  lands  previous  to  such  sale.'* 
Crock.  Sher.  §  507.  See,  also,  Mitchell  v. 
Mllhoan,  11  Kan.  617;  Butler  v.  Craig, 
28  Kan.  205-207,  and  cases  there  cited; 
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ATerill  T.  Louckfi,  6  Barb.  470;  Van  Nest 
V.  Teomana,  1  Wend.  88.  This  same  rnle 
we  tliink  applies  to  perannal  property. 
Ordinarily,  when  a  Bherllf  sells  property 
on  execution,  he  shonld,  after  Butlsfytng 
the  execntion  with  iotereHt  and  coBte,  pay 
any  surplus  of  tbe  proceeds  of  the  sale  re- 
mulntng  In  bU  hands  to  the  defendant  In 
tbe  execntion,  or  to  bis  legal  representa- 
tlres.  Whetber  be  mlgbt  in  any  case,  up- 
on hia  own  ToHtion  and  choice,  pay  such 
surplus  to  some  other  person,  wbu  might 
have  tbe  paramount  right  thereto,  wo 
need  not  now  determine;  but  we  do  de- 
termine that  where  some  other  person 
than  the  defendaut  in  the  execution,  or  bis 
l^gal  representative,  has  the  parmount 
right' thereto^  the  court  from  which  the 
execntion  was  Issued  may.  In  any  proper 
proceeding  Instituted  before  It  for  that 
purpose,  with  alt  the  interested  parties 
before  It,  make  an  order  that  the  surplus 
moneys  shall  be  paid  to  the  party  or  par- 
ties having  the  paramount  right  thereto. 
In  other  words,  when  tbe  property  sold  Is 
the  mortgaged  personal  property  of  the 
defendant  in  tbe  execntion.  and  there  are 
no  other  liens  upon  the  property  than  tbe 
execution  Den  and  the  mortgage  lien,  the 
court  may  and  should.  In  any  proper  pro- 
ceeding Instituted  for  tbe  purpose,  order 
that  the  sheriff,  after  satisfying  the  exe- 
cution wltb  Interest  and  costs,  should  pay 
tbe  surplus  moneys  to  the  mortgagee.  In 
this  present  case,  we  suppose  that  Walk- 
er's mortgage  lien  was  In  tbe  first  Instance 
prior  and  paranionnt  to  Braden's  execn- 
tion lien,  but  Walker  waived  his  priority 
of  lien  totbeextent  of  the  execution  claims 
by  bidding  upon  and  purchasing  the  prop, 
erty.  He,  however,  did  not  waive  bis 
priority  of  lien  and  rights  to  any  greater 
extent,  nor  as  to  claims  which  were  not 
Hens  In  any  sense  upon  the  property.  As 
to  such  claims  his  rights  were  still  prior 
and  paramount.  Walker  Is  entitled  to 
tbe  surplus.  Tbe  Judgment  of  the  court 
below  will  be  reversed.  All  tbe  Justices 
concurring. 

(4G  Ku.  8) 

liEB  et  al.  T.  FiHST  Nat.  Bank  op  Ft. 
Scott. 

(Supreme  Court  (tf  Kansas.   Deo.  S,  1600.) 

Power  op  Partner  to  Bisd  Firm. 

1.  A  partner  in  a  non-trading  nrm  has  no  im- 
plied power  to  bind  the  firm  by  tbe  execution  of 
commerciai  paper  in  tbe  name  of  the  firm. 

2.  Whereooe  memberof  apartnershipof  occa- 

SattOD  and  employment  executes  a  note  In  the 
rm  name  to  a  bank,  without  the  knowledge  of 
the  other  member,  and,  to  direct  violation  of  the 
articlea  of  oopartQerahip,  the  payment  of  such 
note  cannot  be  enforced  against  the  flxm. 

(SyUatnu  by  Simpson,  C.) 

Com  mlsst  oners*  decision.  Error  from 
district  court,  Bourbon  county;    C.  O. 

Fbbnuh,  Judge. 

-4.  A.  Harris,  tor  plaintiff  in  error.  Bill 
&  Cbeaavlt,  for  defendant  in  error. 

Simpson,  C.  Suit  was  brought  by  the 
First  National  Bank  of  Ft.  Scott  against 
Golden  and  I^ee  on  tbe  following  promis- 
sory note:  "Fort  Scott,  Kansas,  Oct.  7» 


1887.  Ninety  days  after  date  we  promise 
to  pay  to  the  order  of  tbe  First  National 
Bank  of  Fort  Scott,  Kansas,  the  sum  of 
three  hundred  dollars,  value  received,  pay- 
ble  at  the  First  National  Bank,  Fort 
Scott,  Kansas,  with  interest  from  maturi- 
ty, at  the  rate  of  twelve  per  cent,  per  an- 
num. Interest  payable  quarterly,  and,  if 
not  paid  when  due,  to  bear  tbe  same  rate 
of  interest  as  the  principal.  The  drawera 
and  Indoreers  hereof  severally  waive  de- 
mand of  payment,  protest,  and  notice  of 
non-payment.  fSOO.  G.  S.  Golden  &  Co.** 
Golden  made  no  defense,  but  Lee  pleaded  a 
denial  of  tbe  partnership,  and  that  he  had 
never  executed  tbe  note.norwab  it  execut- 
ed for  him  by  any  one  acting  by  his  au- 
thority, or  under  his  direction,  and  that 
said  note  was  not  bis  obligation.  There 
was  a  trial  by  tbe  court  at  which  these 
tacts  were  developed :  Golden  and  Lee 
formed  a  partnership  some  tlmeln  August. 
1887,  to  carry  on  the  real-estate,  loan,  and 
Insurance  business  on  commission  at  Ft. 
Scott.  Lee  did  not  know  of  the  existence 
or  execntion  of  this  note  until  after  its 
maturity.  The  bank  at  the  time  of  the 
making  of  the  note  did  not  know  who 
composed  the  Arm  of  J.  S.  Golden  &  Co., 
and  required  Golden  to  make  a  statement 
as  to  who  composed  the  firm,  and  this  be 
did  In  writing  on  the  back  of  the  note.  It 
Is  claimed  on  this  state  of  facta  that  this 
was  merely  a  partnership  of  occupation 
or  employment,  and  not  a  commercial  or 
trading  one,  and  that  there  was  no  au- 
thority, actual  or  Implied,  for  the  making 
of  commercial  paper  In  tbe  firm  name  by 
one  member  thereof.  The  bank  Introduced 
the  evidence  of  several  real-estate  agents 
at  Ft.  Scott,  to  show  that  It  was  cns- 
tomary  for  those  In  that  bnslness  at  Ft. 
Scott  to  borrow  money  from  the  banks. 
The  primary  question  is  whether  or  not 
the  execution  of  this  note  was  within  the 
scope  of  the  partnership.  The  test  of  tbe 
character  of  the  partnership  Is  buying  and 
selling.  If  it  buys  and  sells.  It  is  commer- 
cial or  trading.  If  It  does  not  buy  or  sell. 
It  Is  one  of  employment  or  occnpation. 
WInsbip  V.  Bank,  6  Pet.  529;  Kimbro  t. 
BuUltt,22  flow.  256;  1  Bates,  Partn.  S  327. 

In  partnerships  of  occupation,  when  one 
member  executes  a  note  In  the  firm  name, 
the  holder  must  show  express  or  Implied 
authority  from  the  firm  to  make  tbe  note, 
before  a  recovery  can  be  had.  Smith  v. 
Sloan,  37  Wis.  286;  Judge  v.  Braswpil,  13 
Bnsh.  67;  Horn  t.  Bank,  32  Kan.  518,4 
Pae.  Rep.  1022.  In  commercial  partnerships 
a  note  executed  by  one  member  In  the 
Arm  name  Is  prima  facie  the  obligation  of 
the  firm,  and  it  one  of  the  parties  seeks  to 
avoid  its  payment,  the  burden  of  proof  lies 
upon  him  to  show  thatthe  note  was  given 
in  a  matter  not  relating  to  the  partnership 
business,  and  that  also  with  the  knowl- 
edge of  the  holder  of  tbe  note.  Delts  v. 
Rf-'gnler.  27  Kan.  94.  In  Bays  v.  Conner, 
105  Ind.  415,  5  N.  E.  Rep.  18.  and  In  Smith 
V.  Sloan,  37  Wis.  iJSo,  It  is  held  that  not- 
withstanding the  fact  thatthe  proceeds 
of  the  note  were  applied  to  the  payment 
of  tbe  debts  of  the  Arm,  one  member  of  a 
non-tradlnit  partnership  cannot  bind  the 
other  by  the  execntion  of  anotein  the  firm 
name.  This,  for  tbe  reason  that  there  fai 
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a  want  of  power,  and  the  application  of 
the  proceeds  la  not  controllinK  or  decisive 
of  the  qneotlon  of  au  tborit^'.  The  case  of 
Deardorl  v.  Thacher,  78  Mo.  128,  Is  one  in 
which  a  member  of  a  partnership  of  three 
persons  who  were  engaged  in  the  real-es- 
tate, loan,  and  insaranoe  business,  pur- 
chased of  a  lumber  dealer  quantities  of 
lumber  on  the  credit  ottbeflrm.  The  lum- 
ber was  delivered  by  the  dealer,  without 
any  knowledge  un  bla  part  that  It  was 
not  being  bought  for  or  applied  to  part- 
nership business,  and  that  he  took  the 
note  in  good  faith  according  to  the  credit 
extended.  Thelamber  dealer  brought  an 
action  on  the  firm  note  that  was  executed 
by  the  member  of  the  partnership  who 
purchased  the  lumber.  The  other  mem- 
bers of  ttaeflrm  denied,  under  oath,  the  ex- 
ecution of  the  note.  The  court  Iield  that 
they  were  not  liable.  The  syllabus  of  the 
case  is  to  the  effect  that  "the  members  of 
a  firm  engaged  In  the  insurance,  real  es- 
tate, and  collecting  business,  have  no  im- 
plied power  to  bind  each  other  by  commer- 
cial paper  in  the  name  of  the  Urm. "  The 
same  rale  has  been  applied  to  partnerships 
In  mining  in  some  English  cases ;  in  mill- 
ing, (Lanier  V.  McCabe.  2  Fla.  32;)  In  es- 
tablishing and  carrying  on  water-works, 
(Brougbtonv.  Water-Works.SBarn.&Ald. 
1;}  in  gas-works,  (Bramah  v.  Boberts,  3 
Bing.  N.  C.  963;j  In  publishing,  (Pooley  v. 
Wbttmore.  10  Helsk.  629;)  in  planting, 
(PrlDcev.Cruwtord,50Miss.844;  Bent^mv. 
Roberts,4 La.  Ann.  216 ;)  in  farming,  (Oreen- 
slade  T.  Dower,  7  Barn.  &  C.  636;)  in  sugar 
refining,  (Llvlngfton  v.  Roo8evelt,4  Johns.. 
251;)  in  keeping  a  tavern,  (Cockev.  Bank, 3 
Ala.  175;)  In  owning  a  ship,  (Williams  v. 
Thomas,  6  Esp.  18:)  In  digging  tunnels, 
(Gray  v.  Ward,  18  111.  82;)  in  carrying  on 
a  laundry,  (Meale  Tnrton,  4  Bing.  149;) 
in  practldoK  law,  (Hedley  v.  Balnbildge, 
3  Q.  B.  S16;  Garland  v.  Jacomb,  L.  B.  8 
Exch.  216;  Levy  v.  Pyne,  1  Car  &  M.  458; 
Breckinridge  v.  Shrieve,  4  Dana,  375;) 
in  practicing  medicine  or  surgery,  (Cros- 
tfawaitv.Boss.l  Humph. 23;  Lewis  v.Reil- 
ly.lQ.  B.S49;)  and  In  keeping  a  store  and 
rope-walk,  (Wagnon  v.  Clay,  1  A.  £. 
Marsb.  257.)  In  addition  to  all  this,  it  is 
expressly  stated  in  the  articles  of  copart- 
nership that  it  is  formed  for  the  purpose  of 
carrying  on  the  real-estate,  loan,  and  in- 
surance business  on  commission.  It  is 
also  agreed  in  the  articles  of  copartner- 
ship that  neither  of  the  said  partnere  shall 
BQbscrlbe  a  bond,  sign  or  Indorse  any  note 
of  hand,  accept  or  Indorw  any  draft  or 
bin  of  exchange,  or  assume  any  other  lia- 
bility In  the  name  ut  the  flrui,  without  the 
written  consent  of  the  other.  These  con- 
ditions embodied  In  the  articles  make  It 
clear  beyond  all  dispute  that  this  was  a 
partnership  of  occupation  and  employ- 
ment, and  not  a  trading  or  commercial 
one.  It  Is  said,  however,  on  behalf  of  the 
bank,  tbat  It  conid  not  be  bound  by  these 
unpublished  restrictions;  but.  It  we  are 
right  in  the  determination  of  the  character 
of  tbis  partnership,  then  the  plain  duty 
of  the  bank,  when  one  of  the  partners  ap- 
plied to  It  for  a  loan  In  the  firm  name,  was 
t,o  Investigate  his  authority,  and  It  inres- 
tisatlon  had  taken  place,  knowledge  of  the 
r«!Strletlon8  would  have  followed.  It  is 


recommended  that  the  Judgment  be  jre- 
versed. 

PbbCuriau.  It  is  so  ordered;  all  the 
Justices  concurring. 

«4  Kan.  731) 

Statm  Ins.  Co.  v.  Gkat. 
(Supreme  Court  of  Kansas.   Deo.  6, 1890.) 

INSDBANCS— AUTHOBrtT  OT  AOBHT— APFLICATIOK. 

1.  An  agent,  anthorlxed  to  take  applioations 
for  iosuranoe,  should  be  regarded  to  oe  acting 
within  the  scope  of  his  authority  where  he  fills 
np  the  blank  application  ot  insurance;  and  if,  by 
hU  fault  or  negligence,  it>:ontain3  a  misstatement 
not  authorized  by  the  instructions  ot  the  party 
who  signed  it,  the  wrong  should  be  imputed  to 
the  company  and  not  to  tie  assured. 

2.  When  the  agent  thus  authorized  by  his 
company  to  take  applications  for  insurance,  with- 
out the  knowledge  of  the  applioant,  writes  false 
answers  to  questions  contained  in  the  applica- 
tion, oontrary  to  the  direotions  of  the  applioant, 
who  makes  true  answers  to  such  questions,  the 
company  will  be  estopped  by  the  answers  thus 
written  by  Its  agent.  Insurance  Co.  v.  McLana- 
than,  11  Kan.  5SS ;  Insurance  Co.  T.  Pearce,  89 
Ean.  896,  IS  Fbo.  Rep.  291. 

(Syllatnu  by  the  Court. ) 

Error  from  district  court,  Wilson  coun- 
ty; L.  Stii.lwell,  Judge. 

(Mse^t  Glasse^  for  platntUI  in  error.  J. 
W.  AfnfAertond,  for  d^ndant  In  error. 

HouTON,  G.  J.  On  August  9, 1886,  J.  W. 
Jones,  the  agent  or  solicitor  ot  the  State 
Insurance  Company  of  Des  Moines,  resid- 
ing in  Neodasha,  in  this  state,  called  upon 
Absalom  Gray  at  his  residence  near  that 
city,  and  solicited  insurance  upon  his 
house  and  household  goods,  and  succeeded 
in  taking  his  application  for  f850  of  Insur- 
ance upon  his  property.  Gray  being  un- 
able to  read  or  write,  signed  tfae  applica- 
tion with  his  mark.  On  the  27tb  day  of 
August.  1886,  the  insurance  company  Is- 
sued  to  6ray  a  policy  of  insurance  upon 
his  property  for  the  amount  of  his  applica- 
tion. On  the  17th  day  of  February,  1887, 
the  property  Insui'edwaB  destroyed  by  fire 
without  anyfanlt-of  Gray.  Subsequently, 
the  Insurance  company  refusing  to  pay 
any  of  the  Insurance  upon  the  policy  Issued 
to  him,  he  brougbt  his  action  and  recov- 
ered a  Judgment  against  the  company  tor 
^88.62,  together  with  all  of  his  costs.  The 
insurance  company  excepted  to  the  rulings 
and  Judgment  of  the  district  conrt  and 
brinf^  the  case  here. 

The  application  signed  by  Gray  with  his 
mark  contained  the  following :  "  it  is  un- 
derstood by  the  assured  that  ttie  com- 
pany will  not  be  bound  by  any  representa- 
tions of  the  assured  or  promises  of  the 
agent  not  contained  herein.  *  *  •  The 
above  statements  shall  be  the  sole  basis  of 
the  contract  between  the  said  company 
and  myself,  and  are  hereby  made  a  part  ot 
the  sujne.  Having  read  the  foregoing  ap- 
plication and  fully  understanding  its  con- 
tents, I  warrant  It  to  contain  a  full  and 
true  description  and  statement  of  the  con- 
dition, situation,  value,  occupancy  and 
title  of  the  property  hereby  propose*!  to 
be  insured  lu  the  State  Insurance  Com- 
pany of  Des  Moines;  and  I  warrant  the 
answers  toeachof  theforegoing  questions 
to  be  trae*  and  I  agree  that  thte  Insurance 
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^all  not  be  binding  apon  the  company 
ontil  accepted  by  theiu. "  This  applfca- 
tion  was  taken  and  forwarded  to  the  com- 
pany by  ita  solicitor,  J.  W.  Jones,  whose 
authority  was  "  to  uolfcit  applications  for 
Insurance  insaldcompany."  Amongotber 
thingB,  the  policy  contaiued  thts  etste- 
meut:  "It  Is  expressly  understood  and 
agreed  by  the  parties  hereto  that  applica- 
tion and  survey  No.  243,!l92  c.  made  by  the 
awured  Is  hereby  made  a  part  of  this  pol- 
icy, and  a  warranty  on  the  part  of  the 
assured,  and  that  this  policy  is  issued  un 
the  faith  of  the  statement  In  said  applica- 
tion and  survey,  as  they  thus  appear  in 
writing  therein  only. "  The  premium  on 
the  policy  was  paid  by  a  note  signed  by 
the  assured  with  his  mark,  which  had  not, 
by  its  terms,  become  due  at  the  time  of  the 
fire.  Before  the  maturity  of  the  note,  it 
had  been  placed  in  bank  for  collection  by 
the  Insurance  company.  Gray  deposited 
Id  the  bank  the  money  to  pay  the  same, 
bat  on  account  of  the  fire  the  company 
refused  It  and  never  accepted  the  same. 
Question  24  of  the  application  was  as  fol- 
lows: "Is  the  title  to  the  land  on  which 
the  property  to  be  insured  Is  situated,  in 
your  own  name;  what  kind  of  title  have 
you?  Explain  fully."  And  the  answer 
thereto,  as  the  same  appears  In  writing  in 
the  application.  Is:  "The  land  Is  in  my 
own  name.  I  hold  a  warranty  deed."  On 
the  trial,  it  was  conceded  that  the  title, 
instead  of  being  In  thename  of  Gray  alone, 
was  In  the  name  of  hlmROlf  and  his  wife 
Jointly.  Question  25  of  the  application 
was  au  follows:  "Is  there  any  other  In- 
surance on  this  property ;  It  so.  bow  much, 
and  In  what  company  ?  "  And  the  answer 
thereto,  as  the  siame  appears  In  writing  In 
the  application,  is:  "No."  On  the  trial, 
It  was  conceded  that  at  the  time  of  taking 
the  application  there  were  two  policies  of 
Insurance  on  the  property,  amounting  to 
$600.  QaeHtion26of  the  application  was 
as  follows:  "Are  you  the  sole  and  undis- 
puted owner  of  the  property  to  be  tn- 
snred?"  And  the  answer  thereto,  as  the 
same  appears  in  wrIting,lB:  "Yes."  Upon 
the  trtul,  with  consent  of  the  parties,  the 
court  submitted  certain  questions  of  fact 
to  the  jury,  hut  reserved  the  other  ques- 
tions for  its  own  determination.  The 
questions  of  fact  submitted  to  the  jury, 
and  their  answers  are  as  follows:  "(1) 
When  J.  W.  Jones  asked  question  No.  25 
In  the  application, — *Ib  there  any  other  In- 
surance on  this  property;  it  so,  howmuch 
and  in  what  company,'— who  answered 
the  question  for  the  plaintiff?  Answer. 
His  wife.  (2)  What  was  the  actual  an- 
swer made  to  the  question?  State  the 
Hume  fully.  A.  There  was  five  hundred 
dollars  In  Springfield  Company.  Did  nut 
know  whether  it  was  Springfleld,  Mo.,  or 
III.  l!t)  Did  Jones  write  In  said  applica- 
tion the  actual  answer  that  was  made  to 
said  question,  or  did  he  write  an  answer 
not  made?  A.  He  wrote  an  answer  that 
was  not  made.  (4)  After  Jones  bad  In- 
serted the  answers  to  the  questions  in  the 
application  as  they  now  appear,  did  he 
read  the  sameorer  to  plaintiff  or  his  wife, 
or  to  both?  A.  He  did  not.  (5)  Question 
24.  in  the  application,  is  In  these  words: 
*Ib  the  title  to  the  land  on  wbich  the  prop- 


erty to  be  Insured  Is  situated,  in  your  own 
name?  What  kind  of  a  title  have  you? 
Explain  fully.'  Did  Jones  read  the  ques- 
tion to  the  plaintiff  or  his  wife  or  both? 
A.  He  did  not.  (6)  Question  No.  26,  in  the 
application,  is  in  these  words:  'Are  you 
tbeaule  and  undisputed  owner ol  the  prop- 
erty to  be  Insured?'  Did  Jones  read  the 
question  to  the  plaintiff  or  his  wife  or 
both?  State  what  the  fact  Is?  A.  He  did 
not.  (7)  Had  the  real  estate  on  which  the 
Insured  property  was  situated  been  pur- 
chased by  the  plaintiff  with  his  own  mon- 
ey? A.  Yes..  (8)  Had  Mary  Gray,  the 
wife,  any  actual  interest  in  the  real  estate 
except  such  interest  as  she  mlghthave  had 
by  virtue  of  being  the  plaintiff's  wife,  and 
her  name  appearing  In  the  deed  as  one  of 
the  grantees?   A.  She  did  not. " 

The  principal  contention  is  that  the 
trial  court  committed  error  In  admitting 
the  evidence  which  showed  that  the  state- 
ments written  in  the  application  were  not 
those  of  Gray.,  the  applicant,  although 
signed  by  him,  with  his  mark,  and  In  ml* 
lug  that  the  Insurance  company  was  es- 
topped by  theanswersfalsely  or  Improper- 
ly written  by  Its  4geut  or  solicitor,  when 
he  filled  up  the  blank  application.  Since 
this  action  was  tried  In  the  court  below, 
the  opinion  of  Insurance  Co.  v,  Fearce  bas 
been  handed  down  by  this  court.  8ee  811 
Kan.  396, 18  Pac.  Rep.  291.  Tfaatcase  Is  so 
recent,  and  so  fully  In  point,  that  further 
discussion  upon  the  principal  question  in- 
volved In  this  case  is  unnecessary.  This 
court  ruled  In  that  case  that  "If,  after 
hearing  a  full  and  truthful  statement  of 
the  condition  of  the  property  insured  from 
the  owner,  an  agent  of  an  insurance  com- 
pany fills  the  blanks  In  a  printed  form  of 
application  tnmlshed  him  by  the  company 
with  misrepresentations  and  false  state- 
ments, and  the  insured  signs  the  same 
without  knowlngits  contents  and  withnat 
other  fault  than  that  he  relied  upon  the 
ai;ent  to  write  down  his  statementcurroet- 
ly,  and  pays  the  premium,  obtains  a  poli- 
cy, and  sustains  a  loss,  held,  that  the 
company  is  estopped  from  denying  Its  lia- 
bility under  the  policy,  and,  further,  held, 
that  the  signing  of  the  application  under 
such  circumstances  will  not  prevent  a  re- 
covery by  the  Insured,  as  the  transcribing 
such  statement  will  be  deemed  to  be  thu 
act  of  the  company  by  its  agent,  and  not 
that  of  the  Insured.  Where  an  agent  of 
an  Insurance  company  soliciting  insur- 
ance, in  describing  the  property  insured, 
falsely  and  without  the  knowledge  of  the 
insured, flits  theblanks  in  the  printed  forms 
of  application  of  the  company,  be  is  the 
agent  of  the  company  In  taking  sucb  ap- 
plication, and  not  of  tbeinsnred,aithongh 
there  is  a  stipulation  on  the  face  of  snch 
application  that  the  description  ot  tbe 
property  Is  made  by  tbe  owner,  or  by  bis 
authority.  Where  It  is  provided  in  a  poli- 
cy that  tbe  statements  In  an  application 
are  warranties,  and.  It  any  of  them  are 
false,  the  policy  shall  be  void.  It  is  not  for- 
feited when  its  own  agent  makes  all  tbe 
false  statements  contained  In  tbe  applica- 
tion, and  there  was  no  fraud  orattempt  to 
deceive  on  the  part  of  the  assured."  See, 
also.  Insurance  Co.  v.  McLanatban,  11 
Kan.  588;  Insurance  Co.  t.  Mahone,  21 
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Wall.  153;  InsuraDce  Go.  t.  WilklnsoD,  18 
Wall.  222;  Inaaraoce  Co.  t.  Baker,  94  U.  S. 
CIO;  Plckel  V-.  Insaranue  Co..  IIB  Znd.  291, 
SI  N.  E.  Rep.  888. 

As  both  Mr.  and  Mrs.  Gray  were  <dd,  fee- 
ble, and  Illiterate,  and  ae  Gray,  whosigned 
theappllcationgnd  premium  notewltli  bis 
marks,  and  afterwards  retained  In  his  pos- 
sesston  the  policy,  could  not  read  or  write, 
the  cases  ut  Farneaax  v.  Esterly,  36  Kan. 
639,13  Pac.  Bep.824;  Johnson  v.  Insurance 
Co.,  45  N.  W.  Bep.  799;  and  Insurance  Co. 
V.  Fletcher,  117  V.  8.  619,  6  Sup.  Ct.  Rep. 
8S7,  bare  bat  little  force.  It  ought  not  to 
be  held  that  a  person,  not  able  to  read  or 
write,  by  merely  bolditif?  a  policy  In  his 
possession,  which  contains  his  application 
sigoed  with  his  mark,  thereby  approves 
the  action  of  the  agent  orsolicltorin  false- 
ly or  Improiterly  taking  his  application 
and  becomes,  by  holding  such  policy,  a 
participant  In  the  fraud  committed  by  the 
agent  or  solicitor.  As  the  evidence  of 
Mrs.  Gray  tended  to  show  that  she  was 
the  agent  of  her  husband,  there  was  no 
error  committed  in  admitting  It.  She 
may  bare  been  the  agent  of  her  husband, 
and  acting  for  Mm,  even  when  he  was  per- 
sonally present.  HIa  age,  feeblenees,  and 
Illiteracy  must  be  considered  In  connection 
with  her  statement  of  agency.  The  con- 
versation between  Gray  and  Jones,  after 
Jones  ceased  to  be  the  company's  agent,' 
was  offf^red  only  to  lay  the  foundation  tor 
impeachmrat;  therefore,  this  evidence  was 
not  Incompetent.  The  Insurance  com- 
pany Is  In  no  condition  to  complain  of  the 
failure  of  the  Jury  to  return  a  general  ver- 
dict; and  therefore  thelnstructlons prayed 
for,  which  wonld  have  been  competent.  If 
It  had  been  Intended  that  the  Jury  should 
raider  such  a  verdict,  need  not  be  consld- 
end.  Before  any  evidence  was  submitted 
to  the  Jury  the  parties  agreed  to  submit 
certain  questions  of  fact  to  the  Jury.  The 
other  questions  were  to  be  reserved  and 
decided  by  the  trial  court.  The  court  act- 
-d  upon  the  stipulation  ut  the  parties,  and 
DO  objection  was  taken  by  the  defendant 
to  the  reception  of  the  special  verdict. 
By  the  agreement  of  its  counsel,  and  Its 
action  when  the  special  verdict  of  the  Jury 
was  returned,  the  defendant  waived  a  gen- 
era!  verdict.  The  Judgment  of  the  district 
court  will  be  afHrroed ;  all  the  Jastlcea  con- 
curring. 

<44  Kan.  768)  ~  ~ 

G A  ROOM  et  al.  v.  Woodward  et  ai. 

(5uprenM  Court  of  Kaiuat.    Dea  6,  1890.) 
Fratoclejtt  Cohvbt&kcss— Bvidbkcb  or  Intbst. 

Upon  a  nvesUon  of  fact  as  to  whether  a 
•ale  of  personal  property  was  made  for  the  par- 
pose  of  hindering,  delayine,  and  defrauding  the 
creditors  of  rbe  seller,  it  Is  competent  toe  the 
seller,  as  a  witness,  to  testify  dlreotly  as  to 
■whether  he  in  fact  Intended  by  the  sale  to  hin- 
der, deluy,  or  defraud  his  creditors. 

(SyUohus  by  the  CowrU) 

Error  from  district  court,  Morris  coun- 
t7;  M.  B.  N1CUOI.8ON,  Judge. 

J.  K.  Owens,  G.  N.  Elliott,  and  J.  T. 
Bradley,  for  plaintiffs  in  error.  E.  8.  Bsr- 
trsua,  fur  defendants  In  error. 

Yalentikk,  J.  This  was  an  action 
broncht  la  the  district  court  of  Morris 


county,  on  February  17,  1888,  by  B.  F. 
Woodward,  F.  A.  Faxon,  and  J.  C.  Hor^ 
ton,  partners,  doing  business  under  the 
firm  name  of  Woodward,  Faxon  &  Co., 
against  F.  A.  Gardora,  to  recover  the  aom 
of  $794.25,  on  an  account.  At  the  same 
time  an  order  of  attachment  was  pro- 
cured In  the  case  upon  the  following 
grounds,  as  alleged  In  plaintiffs'  affidavit 
therefor,  to- wit :  **  That  said  defendant  Is 
about  to  convert  his  property,  or  a  part 
thereof,  into  money,  tor  the  purpose  of 
placing  It  beyond  the  reach  of  his  cred- 
itors, and  has  property  and  rights  in  ac- 
tion which  he  conceals,  has  assigned  and 
Is  about  to  dispose  of  his  property,  or  a 
part  thereof,  with  the  intent  to  defraud, 
hinder,  and  delay  bis  creditors."  The  or- 
der of  attachment  was  levied  npon  certain 
personal  property  as  the  property  of  Gar- 
dom,  valued  by  the  appraisers  at  91,650.80. 
On  April  9,  1888,  Qardom  filed  a  motion 
to  discharge  the  attachment  npon  the 
ground,  among  others.  Chat  the  grounds 
set  forth  In  the  plaintiffs'  affidavit  for  the 
attachment  were  not  true.  On  the  same 
day  John  A.  McQuintan.  with  leave  of 
the  court,  and  under  the  provisions  of 
chapter  137  of  the  Laws  of  1877,  (Gen.  St. 
1889,  par.  4123,)  flied  an  Interplea.  claim- 
ing that  the  perHonal  property  attached 
belonged  to  him.  The  plaintiffs  replied  to 
thlH  interplea.  On  April  23,  1S8S.  by  con- 
sent of  the  parties  and  the  court,  a  trial 
was  had  before  the  court,  without  a  Jury, 
npon  both  the  motion  and  the  Interplea 
upon  the  same  evidence.  The  decision  ol  ■ 
the  court  below  was  In  favor  of  the  plain- 
tiffs and  against  Gardora  and  McQutstan, 
and  they,  as  plaintiffs  in  error,  bring  the 
case  to  this  court  for  review.  It  appears 
that  the  attached  property  once  belonged 
to  the  defendant  Gardom.  but  that,  prior 
to  the  levying  of  the  attachment,  and  on 
January  5. 1888.  McQuletan  purchased  the 
same  from  Gardom  for  the  sum  of  $1,- 
234.45,  that  amount  being  the  amount  of 
a  promissory  note,  with  Interest,  which 
McQuistan  at  the  time  held  against  Gar- 
dom. The  plaintiffs  claim  that  this  sale 
was  a  sham  made  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  cred-  ' 
itors  of  Gardom;  but  Gardom  and  Mc- 
Quistan claim  that  the  sale  was  made  In 
the  best  of  faith.  Whether  the  sale  was  a 
sham  or  not,  or  whether  it  was  made  in 
good  faith,  was  about  the  only  material 
question  presented  to  the  court  below  for 
Its  determination.  If  It  was  a  sham  sale, 
then,  as  to  the  plaintiffs,  the  property  be- 
longed to  Gardom,  and  the  plaintiffs  were 
entitled  to  their  attachment;  but.  If  It 
was  an  honest  and  bona  Sde  sale,  then 
the  property  belonged  to  McQuistan.  and 
the  plaintiffs  were  not  entitled  to  their  at- 
tachment. During  the  trial  the  defendant 
Gardom  was  examined  as  a  witness  on 
the  part  of  himself  and  McQuistan,  and 
he  was  asked  the  following,  among  other 
questions:  "I  wish  to  ask  yon  about 
these  matters.  There  are  three  charges 
made  against  you.  One  Is  that  yon  were 
about  to  convert  your  property,  or  a  part 
thereof.  Into  money,  for  the  purpose  of 

filactng  it  beyond  the  reach  of  your  cred- 
tors.   I  wish  yon  to  state  to  the  court 
whether  or  not  yon  were  about,  at  the 
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time  of  the  attachment,  at  or  before  or 
aboDt  that  time,— If  yon  were  about  to 
convert  yonr  property,  or  a  part  thereof. 
Into  money,  for  the  purpose  of  placing  It 
beyond  the  reach  ol  your  credttors. "  The 
plaintifTa  objected  to  the  question  upon 
the  ground  that  ft  was  "Incompetent,  ir- 
relevant, and  Immaterial,  and  called  lor  a 
legal  coneluBlon ;  and  the  court  below  sus- 
tained the  objection,  to  which  Gardom 
and  McQuistan  excepted.  The  wltneBS 
was  also  asked  the  following  question,  to- 
wit:  "He  charges  you  with  having  as- 
signed your  property,  or  a  part  thereof, 
with  the  Intent  to  binder,  defraud,  and  de- 
lay your  creditors.  Is  that  true?  Did 
you  have  any  such  intent?"  To  which 
the  plalntiffH  objected  "as  Incompetent, 
and  as  involving  a  question  of  law,  which 
objection  was  sustained  by  the  court,  and 
the  ruling  duly  excepted  to.  It  will  be 
perceived  that  these  questions  were  not 
objected  to  on  the  gruund  of  their  form, 
or  that  they  were  leading,  but  upon  the 
grounds,  irr  substance,  that  the  evidence 
to  be  elicited  by  them  would  be  Incompe- 
tent, Irrelevant,  and  immaterial,  a  legal 
conclusion,  and  a  question  of  law.  We 
think  the  court  i>elow  committed  error. 
A  vital  question  involved  in  the  case 
was  whether  the  aforesaid  sale  was  made 
in  good  faith,  or  was  a  mere  sham,  and 
made  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  Qardom'a  creditors. 
Whether  the  sale  was  In  good  faith  or  not 
depended  upon  the  state  or  coudltlon  of 
Gardom  and  McQnistan's  minds,  their 
thoughts.  Intentions,  motives:  and  the 
aforesaid  questions  were  asked  for  the 
purpose  of  eliciting  evidence  tending  to 
show  what  the  condition  of  Gardom's 
mind  In  parttcaiar  was,  his  Intentions, 
and  motives.  Dr.  Wharton,  in  his  work 
on  the  law  of  Evidence,  (section  508,)  uses 
the  following  language :  **  A  witness,  also, 
is  not  to  be  permitted  to  testify  as  to  the 
motives  by  which  another  person  Is  or 
has  been  actuated.  Motives  are  eminently 
Inferences  from  conduct.  The  facts  from 
which  the  inferences  are  to  be  drawn  are 
to  be  detailed  by  the  witnesses ;  for  the 
■  Jury  the  work  of  Inference  Is  to  be  reserved. 
Yet,  where  a  party  Is  examined  as  to  his 
own  conduct,  he  may  be  asked  as  to  his 
motives,  his  testimony  to  such  motive  be- 
ing based  not  on  inference,  but  on  con- 
BdonsneBs."  See,  also.  Whart.  Ev.  §§  4H2. 
»55.  In  an  article  In  the  Albany  Law 
Journal  of  December.  1876,  the  following, 
among  othFT  language,  Is  used:  "Upon 
the  review  of  all  the  cases,  It  would  ap- 
pear that  In  cases  arising  under  a  statute 
where  the  statute  makes  the  Intent  of  the 
onedotngan  act  Involved  in  the  Issue  essen- 
tial. It  is  competent  to  inquire  of  him,  as  a 
witness,  what  his  Intent  was,  and  his  tes- 
timony goes  to  the  Jury  with  the  other 
evidence  contradicting  or  corroborating 
it."  Volume  14,  p.  387.  In  the  case  of  Com. 
V.  Woodward,  102  Mass.  155,  161,  the  fol- 
lowing language  Is  used:  "The  criminal 

{lurpose  or  intent  must  always  be  proved, 
t  is  nsoally  inferred  from  the  character 
and  circumstances  of  theoffun^e,  or  proved 
by  preceding  threats,  accompanying  dec- 
larations, or  subsequent  conduct  or  ad- 
mlMioiu.  Now  that  the  defendant  him- 


self Is  admitted  as  a  witness.  It  must  be 
competent  for  him  to  testify  directly  to 
that  which  Is  always  a  subject  of  proof  or 
disproof  by  indirect  evidence."  In  the 
case  of  Seymour  v.  Wilson,  14  N.  Y.  667, 
the  following  is  decided:  "On  an  issue  of 
fact  as  to  whether  an  assignment  or  trans- 
fer of  property  was  made  to  hinder,  de- 
lay, or  defraud  creditors,  it  Is  competent, 
where  the  assignor  Is  a  witness,  to  in- 
quire of  him  whether,  in  making  the  as- 
nignment  or  transfer,  be  Intended  to  de- 
lay or  defraud  bis  creditors."  See,  also, 
the  following  additional  authorities: 
Wbeelden  v.  Wilson,  44  Me.  11;  Snow  v. 
Paine,  114  Mass.  520;  FIsk  v.  Inhabitants, 
8  Gray,  506;  Xiombard  v.  Oliver,  7  Allen, 
155;  Persse  v.  Willett,  1  Rob.  (S.  Y.)  181 ; 
Mathews  v.  Foultn^,  33  Barb.  127;  Pope 
V.  Hart,  35  Barb.  630;  Bedell  v.  Chase,  34 
N.  Y.  386;  Thurston  v.  Cornell,  as  N.  Y. 
281,  2K7,  and  cases  there  cited;  Thorn  v. 
Helmer,  •41  N.  Y.  27;  Cortland  Co.  v.  Her- 
kimer Co..  44  N.  Y.  22;  Kerralns  v.  People. 
60  N.  Y.  221;  People  v.  Pease,  27  N.  Y.  45; 
Norris  T.  Morrill,  40  N.  H.d95;  Hale  v. 
Taylor,  45  N.  H.  405 ;  Delano  v.  Goodwin, 
48  N.  H.  208.  The  cundltlon  of  a  man's 
mind  with  reference  to  what  be  thinks, 
feels,  believes,  Intends,  and  bis  motives,  la 
always  a  fact,  and  it  Is  a  fact  which  Is 
often  required  to  be  ascertained  both  in 
civil  and  in  criminal  cfwes;  and  only  one 
person  In  the  world  has  any  actual  knowl- 
edge concerning  that  Iftcc,  and  that  per- 
son Is  the  one  whose  condition  of  mind  Is 
in  question;  and  where  he  is  a  competent 
witness  to  prove  such  condition  he  may 
testify  to  the  same  directly.  Other  wit- 
nesses can  testify  only  to  extraneous 
facts  tending  to  prove  this  condition. 
He  may  also  testify  to  such  extraneous 
facts,  but  he  may  testify  directly  as  to 
what  the  coDdlldon  of  his  own  mind  Is 
or  was  at  any  particular  time  or  on  any 
particular  occasion.  The  court  below 
held  otherwise.  The  court  below  held 
that  such  direct  testimony  of  the  witness 
himself,  as  to  the  condition  of  bis  own 
mind,  was  worthless.  If  this  testimony  of 
the  witness  had  hwa  admitted,  the  flad- 
Ing  of  the  court  below  might  perhaps  have 
been  different  from  what  it  was.  Indeed, 
It  is  probable  that  the  finding  of  the  court 
below,  without  this  testimony.  Is  errone- 
ous, at  least,  as  to  McQuistan.  The  ordo* 
and  Judgment  of  the  court  below  will  be 
reversed,  and  cause  remanded  for  further 
proceedings.  All  the  Jnstlces  concurring. 

  (44  Kan.  736) 

MoOBE  et  al.  v.  Wilet  et  a/. 
(SupnrAe  Court  t^f  Kan»a».  Dea  6,  1890i) 
AnvBBU  FosaBSSion. 
Wbere  an  owner  of,  real  estate,  cODsistiiis 
of  three  lots  compoeing  one  tract,  sells  a  portion 
of  the  same  to  B.,  pointioK  out  and  desi^atlnK 
that  portion  of  the  tract  which  he  olalma  and  be- 
lieves he  is  selling,  and  puts  B.  Into  tlte  possee- 
lioD  thereof,  and  B.  immediately  builds  a  dwaU- 
ing-hoase  thn«on,  and  ve^das  npntthe  property, 
oltumine  to  own  the  same,  idt  more  than  16  years, 
he  has  obtained  a  good  title  thereto,  under  the 
15-yeara  statut*  of  TimitaUons,  (Civil  Code,  I  !«, 
subd.  4,)  OS  against  subsequent  purchasers  of  the 
property,  although,  in  fact,  it  was  supposed  by  both 
the  parties  to  thepurohase  and  sale,  at  the  tune  of 
the  sale  aDdafterwaEda,tiiatitwastheBortkle* 
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that  was  being  sold,  while  In  fftot  It  was  a  part  of 
the  middle  and  south  lota  Utat  was  pointed  out 
mai  designated,  and  Into  the  possession  of  which 
the  purchaser  was  placed,  ana  although  the  deed 
from  the  vendor  designated  the  north  lot,  and  the 
purchaser  paid  the  taxes  on  that  lot,  and  the  ven- 
dor and  his  subsequent  grantees  paid  the  taxeson 
tha  other  pt>p3rty. 
{SyUabm  by  Vie  Oowt) 

Error  to  district  conrt.  Bourbon  eoonty; 
C.  O.  French,  Judge. 

DWard  &  Pa.dgett,1or  plalntins  Id  error. 
BAwdea  A  Coon,  for  defendants  in  error. 

VA1.ENT1NB,  J.  This  was  an  action  In 
the  nature  of  ejectment,  brought  !n  the 
district  court  of  Bourbon  county,  on  July 
27, 18S6,  by  H.  C.  Moore  and  AI.  Popkess. 
against  William  Banks,  to  recover  the  pos- 
session ol  the  south  half  ot  lot  No  8,  In 
block  No.  17,  In  the  dty  of  Ft.  Scott. 
After  the  first  trial,  and  on  May  16, 1887, 
the  plalntitte,  with  leave  ot  the  court, 
amended  their  petition,  and  prayed  not 
only  for  the  recovery  of  the  south  half  of 
said  lot  No.  8,  bat  also  for  the  recovery  of 
the  north  half  of  lot  No.  5,  In  said  block. 
The  defendant  answered  alleging  that  he 
hnd  been  in  the  actual  and  continued  posses- 
Bion  ol  the  property  described  in  the  plafn- 
tWs'  amended  petition  for  more  than  15 
years  lost  past  before  the  com  lu  en  cement 
of  the  action,  under  a  deed  duly  recorded, 
claiming  to  be  the  owner  of  the  property, 
and  that,  during  all  that  time,  he  had  re- 
sided upon  the  property,  and  paid  all  the 
taxes  assessed  against  It.andhad  put  val- 
aable  Improvements  thereon  of  the  value 
off 1,000.  The  plaintiffs  replied,  denying 
generally  all  the  allegations  of  the  defend- 
ant's answer.  On  Heptember  12,  1887,  the 
case  was  tried  belore  the  court  without  a 
Jory,  and  the  court  found  generally  In  fa- 
vor of  the  defendant,  and  against  the 

{ilattttirrs,  and  rendered  judgment  accord- 
Dgly;  Mid  the  plafntlfb,  as  plaintiffs  In 
error,  brought  the  case  to  this  court  for 
review.  Since  the  case  was  brought  to 
this  court,  the  defendant  William  Banks 
died,  and  the  case  bus  been  revived  against 
his  heirs  at  law  an  the  defendants  Inerror, 
to-wit,  Jesse  E.  Wiley,  Luella  Wiley,  Ed- 
ward Banks,  and  Henry  Banks. 

The  facta  of  this  case,  as  they  appear 
from  the  evidence,  are  snhstantlally  as 
follows:  In  February,  1870.  and  prior 
thereto,  Joe  Emroert  owned  lots  num- 
ben^  l,8,aDd5,1nblockNo.l7,in  Ft  Scott. 
These  lots  so  adjoined  each  other  as  to 
constitute  one  tract  of  land,  and  they  con- 
■tltnted  the  west  halt  of  the  block,  and 
w0«  each  50  feet  wide  north  and  south, 
by  150  feet  long  east  and  west.  Lot  No.  1 
was  the  north  lot;  loi  No.  8  was  the  mid- 
dle one;  and  lot  No.  5  was  the  south  one. 
This  block  was  bounL-N*d  on  the  west  by 
Little  street,  and  on  the  south  by  Syca- 
more street.  Soma  tlmeln  February,  1870, 
or  before  that  time.  Emmert  sold  lot  No. 
1  tu  Banks,  and  lot  No.  5  to  John  Alkene; 
th^  Intending  at  some  time  in  the  future 
to  pnrchase  the  middle  lot  and  divide  it 
between  thcra.  Emmert,  at  the  time, 
pointed  out  and  designated  to  each  of  the 
purchasers  the  property  which  he  claimed 
and  believed  he  was  Helling  to  them,  and 
each  Immediately  .took  the  possession  ol 


that  portion  which  he  thought  he  was 
parchasing;  butthey  were  all  mistaken  as 
to  the  location  of  the  property.  Banks  in 
fact  took  the  possession  of  the  south  halt 
of  lot  No.  8,  and  the  north  hall  of  lot  Nd. 
5,  the  property  which  Is  now  In  contro< 
versy;  while  Alkeua  in  fact  took  the  ppa- 
session  of  a  part  of  Sycamore  street.  The 
mistake  arose  from  an  inaccurate  or  erro- 
neous survey.  Bnnks  immediately  built 
a  dwelling-bouse  upon  the  property  now 
in  controversy,  and  continuously  resided 
therein  until  since  this  case  was  brought 
to  thiB  court,  when  he  died.  Some  time 
after  the  purchase  of  thlB  property  bj 
Banks,  the  Missouri,  Kansas  &  Texas  Ball- 
road  Company,  by  proper  condemnation 
proceedings,  took,  as  a  part  of  their  right 
ot  way,  about  one-halt  ot  lot  No.  1,  being 
that  portion  ot  the  lot  which  would  He 
north-west  of  a  line  drawn  from  the  north- 
east comer  of  the  lot  to  the  soath-west 
comer  thereof;  bnt  Banks  had  no  notice 
of-tfae  condemnation  proceedings,  end  has 
not  received  any  portion  of  the  condem- 
nation money.  As  before  stated.  Banks 
resided  In  the  house  which  he  built  upon 
the  property  in  controversy  in  1870,  and 
had  the  actual  and  contlnaous  possession 
of  the  property  from  the  time  of  bis  first 
occopation  thereof,  In  February,  1870,  un- 
til after  the  trial  of  this  case  In  the  court 
beloiv,  believing  all  the  time,  until  within 
about  a  year  before  the  trial,  that  he  occu- 
pied lot  No.  1,  and  only  that  lot ;  and,  dur- 
ing all  that  period  ol  time,  he  paid  the 
taxes  assessed  or  levted  upon  that  lot.  In 
the  mean  time  Emmert  sold  lot  No.  8  to 
Hugh  C.  Gnater,  and  by  the  deed  from 
Emmert  to  Custer,  and  other  deeds,  the 
record  title  to  the  property  In  controversy 
has  been  transferred  to  the  plaintiffs  in 
this  action,  by  whom,  and  their  grantors, 
all  the  taxes  levied  upon  the  property 
have  been  paid.  The  plulntlffa  claim  un- 
der a  warranty  deed  executed  by  their  im- 
mediate srrantor  to  them  on  February  8, 
1886. 

We  think  the  Judgment  of  the  court  be- 
low must  be  afHrmetl.  Ais  the  court  be- 
low fuund  generally  in  favor  of  the  defend- 
ant and  against  the  plaintiffs,  it  must  now 
be  assumed  that,  Ail  Its  findings,  conclu- 
sions, and  inferences  from  the  evidence,  so 
tar  as  there  was  any  evidence  to  snpport 
them,  were  in  favor  of  the  defendant  and 
against  the  plalntilfs;  and  such  findings, 
conclQsfons,  and  inferences  must,  in  this 
court,  be  held  to  be  conclusive,  so  far  as 
the  evidence  will  at  all  warrant  or  Justify 
the  same.  This  is  the  view  upon  which 
we  shall  decide  this  case,  and  upon  thin 
view  we  might  properly  take  the  facts  to 
be  even  more  favorable  to  Banks  than  we 
have  stated  them.  We  shall  take  the 
facts  to  be  that  Emmert  sold  to  Banks 
the  very  identical  property  of  whh-h 
Banks  took  the  possession,  and  upon 
which  be  built  his  house,  and  made  bis  Im- 
provements; format  the  time  of  the  pur> 
chase  and  sale,  Emmert  owned  all  the 
property,  the  property  in  controversy,  as 
well  aslot  No.  1.  and  had  the  right  to  sell  the 
same,  and  he  pointed  out  and  designated 
to  Banks  the  very  property  ot  which 
Banks  took  the  posHesslon  as  the  property 
which  he,  Emmert,  was  selling,  and  Banks 


Digilized  by 


Google 


PAGIFIG  BEFOBTEB,yoL.25. 


(Kan. 


purchasing,  and  Emmert  put  Banks  into 
tho  posHession  thereof.  This  waa  In  Feb- 
mary,  1870.  The  deed  was  not  executed 
nutll  In  October  of  thatyear;  and  when  it 
was  executed  It  did  not  convey  the  prop< 
erty  pointed  out  and  designated  by  Em- 
mert, bat  conveyed  otherproperty.  Prior 
to  that  time,  Banlcs  had  built  his  bouse, 
and  at  that  time  he  was  re»ldlngupon  the 
property,  and  perhaps  In  equity  he  could 
have  compelled  Emmert  to  convey  to  him 
the  Identical  property  which  Emmert 
pointed  out  and  deslfrnated  to  h^m  as  the 
property  which  he  (Emmert)  was  selling. 
All  the  parties  were  mistaken.  Both 
Banks  and  Emmert  believed  that  Emmert, 
by  the  deed,  was  conveying  tlie  identical 
property  which  he  had  previously  pointed 
out,  designated,  and  sold  to  Banks.  The 
facts  would  then  seem  to  be  that  Banks  pur- 
chased, took  poasesslGn  of,  made  valoable 
improvements  and  resided  upon,  one  piece 
of  property,  and  obtained  a  deed  for  an- 
other piece  of  property  under  the  mistak- 
en belief  that  the  property  which  he  pur- 
chased and  resided  upon  was  lot  No.  1, 
when  in  fact  It  was  parts  of  lots  Nos.  3 
and  6.  He  believed  he  occupied  lot  No.  1, 
and  that  he  obtained  a  deed  for  the  prop- 
erty which  heoceupied;  andhecontlnuuus- 
ly  paid  the  taxes  levied  upon  lot  No.  1,  and 
did  not  pay  the  taxes  levied  upon  the 
property  which  he  actually  occupied. 
This  property  heoceupied  In  the  manner 
aforesaid  for  more  than  15  years  before 
this  action  was  commenced,  and  therefore 
we  would  think  that  the  IS-yearstatuteof 
limitations  (Civil  Code,  §l6,Bnbd.4)  would 
bar  any  action  brought  tiy  any  person 
holding  the  record  title  to  recover  the 
property  from  him.  This  is  not  a  mere 
question  concerning  disputed  boundary 
lines  between  adjoining  proprietors,  as 
was  the  case  In  the  case  of  Winn  v,  Abeles, 
35  Kan.  86, 10  Pac.  Bep.  448.  In  this  case 
the  party  claiming  the  property,  partly, 
at  least,  under  the  statute  of  limitations, 
was  a  purchaser  thereof,  and  he  was  put 
Into  the  possession  thereof  by  his  vendor, 
who  prior  to  the  sale  was  the  owner 
thereof.  Nor  Is  this  a  case  of  doubtful  or 
questionable  possession  and  claim  of  own- 
ership, as  against  an  owner  or  subsequent 

Enrchaser  without  acttffl  knowledge  of 
is  possession  or  claim.  Banks  had  the 
actual,  absolute,  open,  and  visible  posa^ 
sion  of  the  property.  He  was  actually  re- 
siding upon  the  same,  and  his  possession 
was  vastly  superior  to  the  possession  held 
by  any  one  of  the  parties  clalminjt  under 
the  statute  of  limitations,  as  against  the 
owner  or  innocent  purchaser  in  thefollow- 
Ing  cases:  Sheldon  v.  Atkinson,  38  Kail. 
14.16  Pac.  Rep.  68;  Sanford  v.  Weeks,  38 
Kan.  320, 16  Pac.  Rep-  465;  Glldehaus  v. 
Whiting,  39  Kan.  706.  18  Pac.  Rep.  916. 
Emmert  had  full  knowledge  In  this  case, 
and  the  parties  subsequently  purchasing 
the  property  could  not  have  avoided 
knowing  that  Banks  had  the  possession 
thereof,  and  that  he  was  claiming  to  be 
the  owner  of  the  same.  If  they  had  looked 
at  the  property,  and  made  proper  Inquiry. 
Banks  had  such  a  possession  and  claim  of 
ownership  as  will  satisfy  all  the  authori- 
ties with  regard  to  obtaining  title,  or 
quieting  title  or  possession  under  the  stat- 


ute of  limitations.  Sedg.  &  W.  Tr.  Tit. 
Land.  g§  729,  730,  735-740.  The  Judgment 
of  the  court  below  will  be  affirmed.  AW 
the  justices  concurring. 

  (45  Kan.  «8) 

Kansas  Gitt  &  Topeka  Rt.  Co.  t.  Spuiv 
LOO  et  a/. 
(JSupmne  Court  qf  Kansas.  Dea  6, 1890.) 
KHuranr  DoKAiir— CoicraNsiTioN— Evidencs. 

1.  In  an  action  to  recover  the  vslae  of  a  tract 
of  land  appropriated  by  a  railway  company  for 
ri^ht  of  way,  which,  at  the  tloie  of  its  conoem- 
nation,  was  not  platted  as  a  part  of  a  city  but 
was  in  use  as  forming  land,  it  Is  erroneous  to  per- 
mit witnesses  to  tesufy  to  the  value  of  lots  on  the 
principal  business  street  of  a  olty  near  by.  The 
value  of  such  lots  furnishes  no  proper  measure 
by  wbich  to  ascertain  the  value  of  the  land  taken. 

2.  In  such  a  case,  it  is  also  error  to  permit  a 
witness  to  testify  to  the  slie  of  lots  upon  said 
business  street,  the  nomber  of  such  lots  oontained 
in  an  acre,  and  the  valne  of  snob  lots. 

8.  The  Jiiryare  tovalae  the  land  ap^prlated 
as  a  whole,  in  the  condition  it  was  immediately 
before  It  was  condemned,  and  are  not  to  conaidw 
what  It  would  bring  if  divided  into  lots  and 
blocks,  and  made  a  part  of  the  city. 
(SylUibus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wyandotte  county;  O.  L. 
MiLLBB,  Judge. 

M.  A.  Low,  W.  F.Erana,  and  Hatcbtnga 
A  Kepllnger,  for  plaintiff  in  error.  Ben- 
ton, Rash  &  Hale,  for  defendants  In  error. 

Strang,  C.  Appeal  from  the  report  of 
commissioners  assessing  damages  for  land 
taken  by  the  plaintlK  tor  right  of  way. 
Amount  of  damages  assessed,  $32,760. 
Trial  had  on  the  appeal  in  the  district 
court,  before  a  jury,  March  29,  1888,  reeult- 
ing  In  a  verdict  and  Judgment  for  tlie  de- 
fendants in  the  sum  of  949,101.93.  The 
plaintiff  presented  a  motion  for  a  new 
trial,  which  was  overruled,  and  It  brings 
the  case  to  this  court,  and  alleges  tbat 
several  errors  occurred  in  the  trial  of  the 
case  below,  tor  which  it  should  be  re- 
versed. 

The  drst  error  complained  of  Is  the  ad- 
mission of  the  following  evidence  of  the 
witnesses  Thomas  Orr  and  E.  W.  Ander- 
son :  "  Thomas  Orr :  Question.  What 
was  property  down  there  on  Eleventh  and 
Kansas  avenue,  and  from  there  out  to 
Twelfth,  and  back  to  Tenth, — what  was 
that  worth?  Answer.  Worth  Juat  as 
much  as  It  la  now.  By  Mr.  Hntchloga. 
Walt;  we  object  to  the  question,  upon  the 
ground  It  Is  not  the  property  In  contro* 
versy.  Those  are  town  lots,  situated  op* 
on  streets,  while  the  property  In  contro- 
versy Is  unoccupied  land.  It  is  Irrelevant 
to  the  inquiry  here.  By  the  Court.  The 
question  asked  the  witness  Is  as  to  what 
this  land  on  the  comer  of  Eleventh  and 
Kansas  avenue  was  worth  last  fall,  and 
he  may  answer  tbat  question  by  stating 
what  he  thinks  It  was  worth  at  that  time. 
(To  which  ruling  of  thecourtthedefradant 
duly  excepted.)  A.  I  considered  It  worth 
just  as  much  then  as  It  is  now.  Q.  What  Is 
it  worth  now?  (Objected  toby  the  defend- 
ant ;  same  as  last  objection.  Objection  over- 
ruled by  the  court.  Defendant  duly  ex- 
cepted.) A.  I  paid  at  the  rate  of  $5,600 
an  acre,  without  improvements.  By  Mr. 
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Hotctalnf^.  We  object  to  that.  By  the 
Court.  ThiB  last  answer  is  stricken  ont. 
Q.  State  what.  Id  yonr  opinion,  It  was 
■worth  at  that  time.  Never  mind  what 
yon  paid,  ]uHt  Klre  an  opinion  what  land 
along  there  was  worth?  By  Mr.  Hutch- 
Ings.  We  object  to  the  question  as  to 
what  property  on  Kansas  avenue  or 
Eleventh  street  was  worth  last  tall,  or 
any  other  time,  because  It  la  Irrelevant. 
It  la  not  the  property  In  controversy, 
nor  situated  in  the  same  manner.  (Objec- 
tion overruled  by  the  court.  Defendant 
duly  excepted.)  A.  What  Is  the  question 
now?  Q.  What  was  the  property  along 
Kansas  avenne,  there  along  Tenth  or 
Twelfth  streets,  worth  last  lall?  A.  Not 
what  I  paid  now?  U.  No,  not  of  any 
special  piece;  but  what  would  you  gener- 
ally regard  it  worth  an  acre  or  as  acre 
property?  (Objected  to  by  defendant, 
same  as  last  objection  made,  and  for  the 
additional  reason  that  the  question  does 
not  call  for  the  market  value.  Objection 
overruled  by  the  court.  Oefeudant  duly 
excepted.)  Q.  Tell  us  the  market  value  ul 
It  last  fall,  in  your  opinion?  A.  I  think 
about  two  hundred  dollars  a  foot.  By  Mr. 
Hotchlngs.  We  move  to  strike  out  that 
testimony,  upon  the  ground  it  Is  Irrele- 
vant to  any  inquiry  involved  In  this  case. 
(Motion  overruled  by  the  court.  Defend- 
ant duly  excepted.)  E.W.Anderson:  Q. 
What  was  the  market  value  of  property 
along  Kansas  aveune.  at  that  point,  last 
fall,  daring  October  and  November,  Im- 
mediately south  of  the  Spiltlog  tract? 
(Objected  to  by 'defend  ant's  counsel,  be- 
cause no  sufficient  fonndation  has  been 
laid  for  the  question,  and  is  Incompetent, 
Irrelevant,  aud  immaterial.  Objection 
overruled  by  the  court.  Defendant  duly 
excepted.)  A.  It  was  worth  at  the  cor- 
ner of  Sixteenth  and  Kansas  avenue  a 
hundred  dollars  a  foot, — is  what  It  sold  for. 
By  Mr.  Hutchlngs.  We  move  to  strike 
that  out  as  irrelevant  and  immaterial, 
and  not  responsive  to  the  question.  (Mo- 
tion overruled  by  the  court.  Defendant 
duly  excepted.) " 

The  objection  to  this  evlilence  Is  that  It 
does  not  relate  to  the  land  In  controversy, 
which  is  unoccupied  land,  but  relates  to 
town  lots  situate  upon  streets,  and  sur- 
rounded by  improvements,  and  is  there- 
lore  irrelevant.  This  objection  goes  to  the 
competency  of  the  evidence.  While  there  is 
a  waut  of  harmony  In  the  authorities,  we 
think  the  weight  of  authority  holds  that 
where  expert  witnesses  are  called  to  testl- 
'ty  as  to  values  In  damage  cases,  or  where, 
under  the  exception  to  the  general  rule 
that  none  but  experts  may  give  opinions, 
Don-expert  witnesses,  familiar  with  the 
subject  of  the  controversy,  are  permitted 
to  give  opinions  as  to  values,  such  evi- 
dence— that  la,  anch  opinions  as  to  values 
—should  be  confined  to  the  market  value 
of  the  property  In  controversy  In  all  cases 
where  witnesses  can  be  obtained  who  are 
familiar  therewith.  In  the  case  at  bar,  it 
matters  not,  however,  whether  we  are 
confined  to  such  rule,  or  go  further  and 
permit  witnesses  to  give  their  opinions  of 
tbe  market  value  of  other  property  of  like 
kind,  similarly  situated,  aa  under  either 
rule  the  evidence  complained  of  under  the 


first  assignment  of  error  should  have  been 
excluded.  The  witness  was  not  asked  to 
give  his  opinion  of  the  market  value  of  the 
land  in  controversy,  nor  was  his  opinion 
sought  in  relation  to  the  market  value  of 
like  property,  similarly  situated.  He  was 
asked,"  what  was  property  along  Kansas 
avenue,  there  along  Tenth  or  Twelfth 
streets,  worth  last  fall?  "  This  property* 
thus  inquired  about,  consisted  of  lota  on 
the  most  Important  buslneaa  atreet  In  the 
city  of  Armourdale,  surrounded  by  or  ad- 
jacent Co  lots  with  buildings  and  other 
improvements  thereon,  while  the  land  ap- 
propriated by  the'platntlff  was  a  part  ol 
a  tract  of  farming  land,  tn  use  as  such 
when  condemned  and  taken  by  the  rail- 
road company.  Ithad  never  heen  platted 
Into  blocks  or  lota  aa  a  part  of  any  city, 
nur  waa  It  adjacent  to  any  land  which 
had  been  so  platted,  but  was  bounded  on 
the  north  by  the  Union  Pacific  Railroad; 
on  the  west  by  ^Oth  street;  on  the  east  by 
16th  street;  and  on  the  south,  the  side 
nearest  to  Kansas  avenue,  by  unplatted 
landa  ol  Mary  Orr,  and  tbe  Kaw  Valley  T. 
S.  and  B.  Co.  This  land,  and  the  lots,  the 
value  of  which  waa  proved  by  the  wlt- 
nesHes,  are  entirely  dissimilar.  They  aie 
unlike  in  location.  The  lots  are  on  a  bus- 
iness atreet  in  the  city,  while  the  land  ap- 
propriated is  from  600  to  800  feet  back 
of  said  street,  and  separated  therefrom  by 
two  other  tracts  ol  land  of  like  character, 
owned  by  other  persona,  neither  of  which 
is  yet  platted  aa  an  addition  to  the  city. 
The  property  on  Kansas  avenue  are  bus- 
iness lots,  while  the  land  in  controversy, 
if  platted,  would  he  at  least  two  streets 
back  of  said  avenue,  and  would  not  be 
available  for  business  lots  In  a  long  time. 
If  ever.  The  value  of  a  lot  on  the  princi- 
pal business  street  of  a  city  furnishes  no 
criterion  for  estimating  the  value  of  a  lot 
of  like  size  on  another  street,  even  one 
block  away  from  such  business  center,  and 
much  less  for  the  value  of  farming  land, 
not  yet  platted  as  a  part  of  the  city  and 
cut  off  from  the  city  by  other  lands  not 
yet  platted.  The  evidence  complained  of 
in  this  aaaignment  la  ao  palpably  errone- 
ous that  we  do  not  care  to'  pursue  tbe 
subject  further.  In  a  city  like  Armourdale, 
where  real-estate  agents,  and  dealers  in 
real  estate  qu  their  own  account,  are  not 
scarce,  it  would  seem  that  no  difficulty 
should  be  experienced  In  finding  witnesses 
who  could  testify  as  to  the  value  of  the 
property  In  controversy,  and  thus  keep 
within  the  role.  The  plaintiff  objected  to 
the  following  evidence  of  Tboraaa  Orr: 
"Thomas  Orr:  Question.  How  many  feet 
are  there  in  a  lot?  (Objected  to  by  the 
defendant  as  Immaterial  and  irrelevant. 
Objection  overruled  by  the  court.  Defend- 
ant duly  excepted.)  Answer.  Lota  In  tbe 
locality  of  these  comers  are  generally 
twenty-two  feet  five  and  six  Inches  wide, 
while  inside  lots  are  twenty-five  feet  front. 
Q.  About  how  many  lota  does  that  give 
to  the  acre?  (Objected  to  as  Immaterial 
and  irrelevant.  Ol»jection  overruled  by 
the  court.  Defendant  duly  excepted.)  A, 
The  corner  lots  would  make  eleven  to  the 
acre,  while  tbe  twenty-five  feet  would  be 
ten  lota  to  the  acre.  Q,  That  would  beat 
tbe  rate  of  f  5,000  a  lot,  then?  (Objected 
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to  by  the  defendant's  connsel  on  Krounds 
laBt  stated.  Objections  orerruled  by  the 
ouurt.  Defendant  duly  excepted^  A.  Tes, 
Bir. " 

In  eases  like  this,  where  the  damages 
are  limited  to  the  value  of  the  land  appro- 
priated, the  proper  inqalry  la  what  was 
the  market  value  of  such  land,  for  any 
preaent  uae.  In  the  condltloD  In  which  It 
was  immediate  prior  to  its  condemna- 
tion by  the  company.  Witnesses  testify- 
ing as  to  the  value  of  such  land  may  con- 
sider any  use  to  which  the  ^ound  may  be 
presently  pnt  in  tormlng.  tbeir  opinions  as 
to  its  value,  and  its  surroundings  may  be 
shown  to  the  ]nry,  its  nearness  to  or  dis- 
tance from  a  town,  Tlllafce,  or  city,  or 
other  improvements  that  tend  to  affect  Its 
value;  but  the  Jury  are  to  value  the  land 
as  a  whole  in  the  condition  In  which  It 
was  when  taken.  They  have  nothing  to 
do  with  its  subdivision  Intolotsor  blocks. 
They  may  consider  its  location,  and  the 
effect  its  location  has  npon  its  value  as  a 
whole;  but  the  evidence  as  to  how  many 
lots  It  would  make,  and  what  they  would 
sell  for  after  the  subdivision,  Is  wholly  Im- 
proper. If  an  Illustration  was  wanted  to 
show  the  Impropriety  of  such  evidence, 
we  do  not  know  where  we  could  And  a 
stronger  or  more  apt  one  than  the  evi- 
dence this  witness  furnishes.  The  witness 
is  a^ked  the  size  ol  lots  on  Kansas  avenue, 
the  value  of  such  lots,  and  bow  many  such 
lots  an  acre  woold  make,  and  then  it 
drops  out  that  an  acre  dl  such  lotb  are 
worth  *5o.(X)0,  without  improvements; 
that  the  witness  paid  at  that  rate  per 
acre.  Such  evidence  Is  certainly  highly  im- 
proper. It  furnishes  no  proper  measure  of 
value,  so  far  as  the  land  appropriated  Is 
concerned,  with  which  alone  the  Jury  has 
to  do,  and  is  well  calculated  to  mislead 
the  Jury  by  furnishing  a  false  and  fanciful 
measure  of  damages.  Without  going  fur- 
ther Into  this  record, for  the  reasons  glren 
in  connection  with  these,  the  first  and 
third  assignments,  it  Js  recommended 
that  the  Judgment  of  the  district  court  be 
reversed,  and  the  case  remanded  for  new 
trial. 

pERCuniAM.  It  is  so  ordered;  all  the 
justices  concurring. 


(«  Kao.  705) 

Smith  v.  Wise  et  aJ. 
(Supreme  Court  of  Kamas.   Dec.  6,  1890.) 
KiOHT  TO  Juki  Tbial. 
In  all  oases  In  the  district  court  the  Issnes 
of  fact  may  be  tried  by  a  Jury.   In  some  cases 
they  must  be  so  tried  unless  the  parties  consent 
that  they  may  be  otherwise  tried.   In  other  cases 
they  may  be  so  tried  in  the  discretion  of  the  trial 
court.   Civil  Code,  Vi  266,  267,  m,  29i,  m 
{QyOaimB  by  the  Covrt.) 

Error  from  district  court,  Lyon  county ; 
Charles  B.  Giiaves.  Judge. 

J.  il.  .SzuifZr.  forplaintittln  error.  J.  G. 
Hutchinson,  for  d^endant  In  error. 

Yalentinb.  J.  In  all  cases  in  the  dis- 
trict court  the  issnes  of  fact  may  be  tried 
by  a  jnry.  Tn  some  cases  they  must  he  so 
tried  unless  the  parties  consent  that  they 
may  be  otherwise  tried.  In  other  cases 


they  may  be  so  tried  In  the  discretion  of 
the  trial  court.  Civil  Code.  §§  266,  267,  289, 
291,  292.  The  judgment  of  the  court  below 
will  be  affirmed.  All  the  Justices  coneDr> 
ring. 

  (44  Kan.  74S) 

Mebtbn  et  ox.  V.  Newforth. 
(Swpreme  Cau/rt  of  Kansas.    Deo.  6,  1890.) 

flXTBNSION  OF  TlUB  TO  PlBAD. 

Where  the  demurrer  of  the  defendant  has 
been  overmled,  and  time  given  btm  to  answer, 
and  he  does  not  present  or  file  bis  answer  In  time, 
his  application  for  leave  for  further  time  to  an- 
swer must  be  addressed  to  the  discretion  of  the 
trial  court.  If  soffloient  diligence  Is  not  shown 
on  his  part,  the  oonrii  will  dm  abuse  its  discre- 
tion in  refusing  to  allow  the  aiuwer  to  be  iOxA 
out  of  time. 
iSyUaJym  by  the  Court.) 

Error  from  district  court,  Barton  coan- 
ty :  ANSEL  B.  Clare,  Judge. 

G.  W.  Nintocks  A  Bro.^  for  plaintlHs  In 
error.  Maber  A  Oamond,  tor  d^endant  in 
error.  , 

HoRTON,  C.  J.  On  the  1st  day  of  Bfarch, 
1887.  Philip  Newforth  commenced  his  ac- 
tion against  B.  Merten  and  Mary  Merten 
for  a  specific  periormance  ol  the  eonvey- 
ance  of  real  estate  upon  a  written  bond 
or  agreement  given  by  the  Mertens  to 
Martin  Qntswtler  on  the  12th  of  March, 
1877,  and  assigned  to  the  Mertens  by  Mar- 
tin GatBwller  and  wife  on  the  7th  day  of 
May,  1884.  On  the  28th  of  March,  1887,  the 
defendants  filed  a  demurrer  to  the  peti- 
tion, allying  that  It  did  not  state  facta 
sulflclent  to  constitute  d  cause  of  action. 
Upon  the  bearing,  the  demurrer  was  over- 
ruled by  the  trial  court,  and  the  defend- 
ants were  given  80  days  In  which  to  file  an 
answer.  They  did  not  answer  within  the 
80  days,  but  a  long  time  thereafter, 
and  on  the  Bth  day  of  October,  1887,  filed 
two  affidavits  fur  permission  to  file  aji 
answer.  The  affidavit  of  K.  Merten  was 
to  the  effect  that  before  answering  in  the 
case  It  was  necessary  for  him  to  furnish  to 
his  attorney  all  the  contracts  and  asslcn- 
ments  that  were  outstanding  concerning 
the  title  to  the  laud;  that  he  did  all  he 
could  by  request  to  secure  these  papers; 
but  that  they  did  not  reach  his  attorney 
until  the  Stfa  of  October,  1887.  Thu  affi- 
davit further  stated  the  general  nature  of 
his  defense,  among  other  things,  that 
Martin  Gutzwller  did  not  comply  with 
the  terms  of  the  bond  or  agreement :  that 
he  abandoned  the  land  and  allowed  It  to 
go  to  tax-sale.  The  affidavit  of  his  at- 
torney was  also  to  the  effect  that  he  did 
not  secure,  until  the  morning  of  the  oth  of 
October,  18S7,  the  papers  necessary  to  ena- 
ble him  to  make  an  answer  in  the  case. 
No  answer,  however,  vran  then  presented. 
On  the  7th  day  of  October,  1887,  the  case 
was  heard  and  Judgment  rendered  in 
favor  of  the  plaintiff  and  against  the  de- 
fendants. Subsequently,  the  defendants' 
filed  a  motion  for  a  new  trial,  and  this 
motion  was  overruled.  It  does  not  ap- 
pear that  the  motion  for  a  new  trial  was 
filed  in  time.  Tbey  excepted,  and  bring 
the  case  here. 

The  permission  to  file  an  answer  out  of 
time  is  largely  In  thedlscretlon  of  the  trial 
court.   Where  the  demurrer  of  the  defend- 
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ant  buB  been  orerruted.aad  timegrlren  him 
to  answer,  and  be  does  not  present  or  flln 
hill  answer  in  time,  bis  application  for 
leave  for  furtber  time  to  answer  mast  be 
addressed  to  tbe  discretion  of  tbe  trial 
court.  It  tinfflclent  diligence  Is  not  shown 
on  bis  part,  tbe  court  will  not  abuse  its 
discretion  in  refusing  to  allow  tbe  answer 
to  be  filed  out  of  time.  It  ma;  be,  in  the 
absence  of  fnrtber  staowlnfi;.  that  the  trial 
court  thought  that  the  filing  of  tbe  an- 
swer was  asfcedslmplyfor  delay.  It  IooIeb 
as  ttaoagh  the  demurrer  bad  been  filed  for 
d^ay.  because  It  was  not  well  taken.  It 
may  be  said  to  bave  been  frlroloas. 
Spratly  r.  Insurance  Co..  6  Kan.  156; 
Neltsel  V.  Hunter,  19  Ean.  221;  Swerdsfe- 
ger  V.  State,  21  Kan.  475.  No  sufficient 
diligence  was  shown  In  the  aflBdavits,  In 
obtaining  tbe  papers  alleged  tu  have  been 
needed  to  prepare  the  answer,  and  no  an- 
swer was  presented  to  tbe  trial  coo  rt  be- 
fore tbe  case  was  beard  and  disposed  of. 
Tbe  demurrer  was  properly  orerrnled. 
We  bare  not  considered  tbe  affidavits  nor 
the  answer  filed  after  the  7th  day  of  Octo- 
ber, that  being  tbe  day  upon  which  tbe 
judgment  was  rendered.  Under  tbe  cir- 
cumstances of  this  case,  the  showing  for 
pertnlselon  to  file  an  answer  should  have 
been  made,  and  tbe  answerltself  presented 
before  tbe  trial.  We  perceive  no  abuse  of 
the  discretion  of  the  court.  Pemberton 
Hoosler,  1  Kan.  108 ;  Batcher  Bank, 
2  Kan.  70;  Ualgbt  v.  »chuck,  6  Kan.  192; 
McFberson  v.  Kingsbaker,  22  Kan.  646; 
Tefft  V.  Firey,  Id.  763;  White  v.  Troon,  25 
Kan.  484;  Bank  v.  Wentworth,  28  Kan. 
183;  Railway  Co.  v.  Linson.39  Kan.  416. 
18  Pac.  Rep.  408;  Stitb  v.  Fuillnwlder.  40 
Kan.  73. 10  Pac.  Bep.  314.  The  Judgment 
<rf  the  district  court  wUl  be  affirmed.  All 
the  Justices  coneurxbig. 


(44  Kan.  74S) 


Deveb  V.  Clabk. 


(Supreme  Court     Sxj/mm.  Dea  0, 1800.) 

1.  The  deten^ant,  In  a  civil  action  ai^lnst 
him  for  libel,  may,  where  tbe  alleged  libel  is 
apeciitc,  merely  answer  that  tbe  charge  is  troe, 
but  where  tbe  charge  is  in  general  t^ms  tbe  an- 
swer must  allege  the  facts  upon  irtiloh  he  relies 
to  make  out  the  charge. 

2.  The  pleadings  in  this  case  examined,  and 
the  allegations  in  the  petition  and  answer  held 
to  show  that  the  alibied  libelous  matters  were 
so  olearly  and  speolflcally  stated  as  to  authorize 
the  defendant  to  introduce  evidence  in  Jostifloa- 
tlOD  tlieitef. 

iSyUalnu  by  the  Court.) 

Error  from  district  court,  Geary  county ; 
Nicholson.  Judge. 

On  the  0th  day  of  July,  1887,  Thomas 
Dever  commenced  his  action  against 
George  A.  Clark  to  recover  damages  for 
tbe  publication  of  two  alleged  libels.  The 
first  publication  was  as  follows:  "A  raid 
was  made  on  tbe  Clay  Center  Joint  last 
Tuesday,  and  07  cases  of  beer  and  12  Jugs 
of  bug  Juice  seised.  Tom  Keefe  was  ar- 
rested, but  Tom  says  be  does  not  own  tbe 
place,  and  that  It  baa  been  closed  since 


May  1st.  The  beer  and  Jnice  was  trans- 
ferred totbepoUcucourt  room.  Hlsbonor 
now  has  more  cases  before  him  than  ever; 
bat  It  is  a  matter  of  Rome  doubt  whether 
each  case  contains  t2.50  for  a  certain  limb 
of  the  law  or  not.  Keefe  says  the  author- 
ities teft  the  place  open,  and  that  about 
4,000  clgara  were  stolen  Tuesday  night. 
Of  course,  bere  Is  cause  for  action  lor 
damages,  but.  so  long  as  the  city  Is  repre? 
sented  by  such  ponderous  brain  and  legal 
talent,  tbe  community  will  not  suZfer  de- 
feat In  the  courts.  We  understand  a  tele- 
gram was  received  Wednesday  to  the  effect 
that  the  beer  belonged  to  outside  parties, 
and  was  only  stored  here  for  a  time.  This 
must  l>e  true,  for  we  have  noticed  an  un- 
usual number  of  Clay  Ce^nter  people  about 
the  depot  daring  the  past  two  weeks.  Be- 
tween Tom  Dever  and  Clay  Center,  Junc- 
tion City's  reputation  is  bound  to  go  to 
the  wall  if  some  action  in  sell-defense  is 
not  soon  taken. "  Tbe  second  publication 
was  as  follows:  "'The  party  organ  seems 
to  be  very  bitter  against  tbe  city  attorney 
for  pulling  the  beer.  What  is  the  matter? 
It  is  rumored  on  tbe  street  that  the  attor- 
ney has  a  libel  salt  in  soak.*— [Union.  The 
'  party  organ  *  Is  '  bitter  *  against  no  one. 
So  long  as  a  person  works  for  tbe  inter- 
ests of  the  city,  the  Republican  will  heart- 
ily Indorse  anything  they  may  do,  but  when 
It  comes  to  throwing  the  Into  coats 
Just  for  tbe  sake  of  letting  a  certain  Umb 
of  the  law  make  $2..50  per  case,  whether  he 
wins  tbe  case  or  not.  It  is  getting  rather 
gauzy.  The  Individual  in  controversy  has 
no  more  right  to  the  claim  of  being  an  at- 
torn^ than  the  devil  has  to  a  seat  In 
heaven.  Tbe  B^ubllcan  has  no  axe  to 
grind  In  tbls  matter  fnrtber  than  It  does 
not  Intend  to  remain  silent  and  see  the 
city  filched  without  some  return.  Tbe 
position  which  this  paper  bas  always 
taken  on  the  prohibition  question  is  too 
well  known  torequirespace  in  this  article. 
It  Is  very  different  from  tbe  course  pursued 
by  tbe  Union.  Tbe  Republican  has  stood 
up  for  tbe  temperance  cause  when  the  ed- 
itor of  the  Union  winked  at  and  Illegally 
licensed  tbe  sale  and  barter  of  whisky  and 
beer.  While  the  Union  has  heaped  all 
manner  of  abuse  on  tbe  W.  C.  T.  U..  the 
Republican  bas  defended  these  ladies  in 
their  effort  to  suppress  the  sale  of  the 
damnable  stuff,  and  now  that  victory  has 
been  won,  it  does  not  Intend  to  remain 
quiet  and  see  a  jack-legged  lawyer  prosti- 
tute the  noble  cause,  and  run  the  city  Into 
hundreds  of  dollars  in  costs  for  the  sake  of 
a  paltry  $2.50  feu.  A  lawyer  who  has  no 
more  sense  than  to  appeal  a  city  case  from 
the  police  court  to  the  district  court  Is 
legally  too  transparent  for  an  Intelligent 
community  to  tolerate.  This  same  law- 
yer, according  to  the  last  statement  of  the 
city  clerk,  stuck  tbe  city  for  costs  to  tbe 
amount  of  $46.10  in  city  cases  which  he 
appealed  to  the  district  court,  and  which 
were  thrown  out  of  said  court.  Upon  a 
close  examination  of  the  clerk's  statement, 
we  find  $18.50  is  the  amount  collected  In 
the  police  court  during  the  past  quarter. 
Dining  the  same  time  the  city  paid  its  cll^ 
attoniey  $54.10.  And  for  what?  Was  it 
fortfaecases  be  lost  before  tbe  poltcecourt? 
We  recapitulate: 
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Coat  In  district  court  because  of  an  locom- 

potent  city  att'y  $  46  70 

Paid  same  attoraer  during  quarter   64  10 

«100  80 

Beoelved  from  police  oonrt   18  50 

•  83  80 

We  find  that  the  city  1b  loeer  to  the  tune 
of  $82.30  for  taking  the  advice  of  one  who 
kuowH  nothioK  about  law.  Of  course  the 
tax-payers  will  have  to  stand  this.  The 
citizens  of  Junction  City  can  stand  legiti- 
mate  expenseft,  but,  when  it  conies  to  pay- 
ing for  the  blundern  of  an  Incompetent  In- 
dividual, It  Is  time  to  raise  a  kick,  and  the 
Republican  Is  not  afraid  tu  head  that  kick. 
If  it  Is  necessary  for  the  city  to  employ  a 
lawyer,  it  will  be  cheaper  to  set  one  who 
hag  brains  and  ability  enough  Co  represent 
It  IntelliiEently,  and  protect  Its  Interests. 
We  like  to  see  a  man  busy,  but  not  at  the 
expense  of  the  community.  The  Kepubli- 
can  has  uo  war  to  makeon  any  officials  so 
long  as  they  perform  the  duties  of  their 
offices  Intelligently  and  faithfully,  and  pro- 
tect the  Interests  of  the  people :  but  It  does 
not  intend  to  remain  qniet  and  see  the 
city  systematically  filched  and  run  into 
debt  by  a  shyster  who  knows  mors  about 
sawing  wood  than  hedoes  about  the  rudi- 
ments and  the  practice  of  law.  If  Mr.  De- 
ver  has  a  libel  suit  in  soak  we  would  sug- 
gest that  he  remove  it  and  substitute  his 
head.  If  necessary,  a  very  interesting 
chapter,  backed  by  affidavits,  can  be  fur- 
nished next  week."  On  July  26, 1887,  the 
defendant  filed  hlsanswer  asfoUows,  omit- 
ting caption:  "(1)  In  answer  to  plaintiff's 
first  cause  of  action,  the  defendant  says 
he  admits  the  publication  of  the  mat- 
ter alleged,  but  he  denies  that  the  mat- 
ters therein  contained  mean,  or  were  in- 
tended to  convey  the  meaning  represent- 
ed and  set  forth  by  the  plaintiff  in  his 
petition;  and  for  further  answer  defend- 
ant overs  that  the  matters  and  things 
contained  In  said  publication  areand  were 
true,  and  were  published  of  and  concern- 
ing the  official  conductor  the  plaintiff  as 
a  public  officer.  (2)  In  answer  to  the  sec- 
ond cause  of  action  of  the  plaintiff,  defend- 
ant says  that  he  admits  the  publication 
of  the  matter  alleged  to  contain  the  sup- 
posed libel,  but  he  denies  that  the  matters 
and  thines  contained  therein  mean,  or 
were  intended  to  convey  the  meaning  at- 
tributed tu  them  as  alleged  In  said  peti- 
tion. The  defendant  further  says  that 
the  matters  and  things  contained  in  said 
publication  were  true,  and  the  same  were 
pnblisbed  of  aud  concerning  the  official 
conduct  of  the  plaintiff  as  a  public  officer. 
(3)  Except  so  far  as  hereinbefore  admit- 
ted, defendant  denies  each  and  every  alle- 
gation contained  In  plaintiff's  petition." 
On  A  ugiist  20, 1SS7,  the  plaintiff  filed  the  fol- 
lowing motion,  omitting  caption: 
"ConicH  now  said  plaintiff  and  asks  the 
court  to  require  said  defendant  to  flic  with 
and  attach  to  hlsanswer  filed  herein  a  bill 
of  particulars,  specifically  setting  out  the 
mutters  and  things  contained  in  the  ar- 
ticles published  by  said  defendant,  and 
which  saiddefendant  justifies  in  his  said  an- 
swer, by  plea  thatsald  matters  and  things 
are  and  were  true. "  On  the  2l8t  of  Sup- 


fember,  1887,  this  motion  was  heard,  and 
the  court  made  the  following  order  there- 
on: "Thatsald  answer  specifically  set  up 
all  matters  pleaded  as  true  in  lustiAcatiou 
or  mitigation;  and  further,  that  each  of 
said  matters  be  specifically  set  out  by  a 
statement  of  the  facts  In  relation  thereto, 
and  also  that  said  defendant  separately 
state  and  number  each  of  his  several  de- 
fenses. The  defendant  asks  and  Is  by  the 
court  given  90  days  from  the  rising  of  the 
court  to  file  amended  answer,  and  the 
plaintiff  is  allowed  20  days  thereafter  to 
plead  thereto;  and  case  continued  until 
the  next  term  of  this  court. "  On  the  24th 
of  December,  1887,  the  defendant  filed  the 
following  amended  answer  or  bill  of  par- 
ticulars, omitting  caption:  "That  in  the 
following  statement  cited  in  plaintiff's  pe- 
tition, (the  second  causeof  action  thereof*) 
and  contained  In  Exhibit  B,  attached  to 
said  petition,  to-wlt:  *A  lawyer  who  has 
no  more  sense  than  to  appeal  a  city  case 
from  the  police  court  to  the  district  court 
is  legally  too  transparent  for  an  Intelligent 
community  to  tolerate,'— reference  was 
made  by  the  defendant  to  the  case  of  the 
city  of  Junction  City  against  W.  D.  Grant, 
and  the  two  cases  of -Junction  City,  Plain- 
tiff, r.  Ida  C.  Blue,  Defendant,  attempted 
to  be  taken  by  said  plaintiff  asattomey  of 
said  city  from  the  police  court  of  said  city 
to  thedistrictcourtol  Davis  county,  Kan., 
filed  In  the  office  of  the  clerk  of  said  court, 
and  there  numbered,  respectively,  1760, 1748, 
and  1749.  And  defendant  further  says  tb«t 
the  other  matters  published  by  defendant, 
and  complained  of  In  said  petition  of 
plaintiff,  do  not,  In  their  nature,  admit  of 
particularlzation  further  than  appears  In 
the  context  of  said  publication. "  On  De- 
cember 30,  1887,  the  plaintiff  filed  the  fol- 
lowing motion. omittlngeaption :  ''Comes 
now  said  plaintiff  and  asks  the  court  to 
strike  out  aud  render  fur  naught  the 
amended  answer  of  the  defendant  herein 
filed,  for  the  reason  that  said  amended 
answer  Is  not  in  accordance  with  theorder 
of  thiscourt  heretofore  made  in  thlscause. 
In  which  order  said  defendant  was  re- 
quired and  ordered  '  to  make  his  answer 
more  definite  and  certain  In  that,  to-wlt. 
that  said  answer  specifically  set  up  all 
matters  pleaded  as  true  In  JasttficaUon 
or  mitigation ;  and  further,  that  each  of 
said  matters  be  si>ecIQcally  set  out  by  a 
statement  of  the  facts  In  relation  thereto  ;* 
and  also  the  further  order  "that  said  de- 
fendant separately  state  and  number  eacb 
of  his  several  defenses.'"  On  the  29th  of 
March.  1888,  the  court  overruled  the  mo- 
tion to  strike  out  the  amended  answer, 
and  plaintiff  excepted.  The  case  then 
came  on  In  Its  regular  order  for  trial,  and 
tiie  plaintiff  objected  to  going  to  trial  up- 
on the  ground  that  a  sufficient  amended 
answer  or  bill  of  particulars  had  not  been 
filed.  This  was  overruled  by  the  court. 
The  plaintiff  also  objected  to  going  to  trial 
upun  the  merits  and  the  pleadings  as- 
made  up,  which  objection  was  ovemiled 
by  the  trial  court,  and  the  plaintiff  except- 
ed. The  case  was  heard  before  thecoart 
with  a  jury,  and  the  jury  returned  a  ver- 
dict in  favor  of  the  defendant  and  against 
the  plaintiff.  Subsequently,  the  plaintiff 
filed  his  motion  for  a  new  trial,  which 
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waB  overruled.  Judgmrat  was  rendered 
in  favor  of  tbe  d^endant.  and  against  the 
plnlntltt  and  tor  costs.  The  plaintiff  ex- 
<.*epted,  and  brings  the  case  here. 

Tbonaas  Derer,  for  plaintiff  in  error.  J. 
F.  Hampbreyt  for  d^ndant  in  error. 

HoRTON,  C.  J.,  (aftei  stating  tbe  facts 
ju  abore.)  Tbe  principal  contention  In 
thlft  case  is  that  the  defendant's  answer 
was  Insufficient  as  a  plea  of  Justlflcation ; 
therefore,  that  tlie  trial  conrt  committed 
error  in  permitting  the  defendant  to  offer 
any  testimony  in  tbe  case  under  tale  an- 
swer or  amended  answer.  Section  125  of 
the  Civil  Code  reads:  "In  an  action  fur 
libel  or  slander,  it  shall  be  sufficient  to 
state,  generally,  that  the  defamatory  mat- 
ter was  published  or  spoken  of  the  plnlutitf ; 
and,  if  the  allegation  be  denied,  the  plain- 
tiff must  prove,  nn  tbe  trial,  the  facts 
showing  that  the  defamatory  matter  was 
published  or  spoken  of  blm. "  Section  126 
of  the  Civil  Code  provides:  "In  tbe  action 
mentioned  in.  the  last  section,  tbe  defend- 
ant may  allege  the  truth  of  the  mattw 
•charged  as  defamatory,  and  may  prove 
the  same,  and  any  mitigating  clrcum- 
BtaDces,to  reduce  the  amountof  damages; 
or  be  may  prove  either."  The  requisites 
of  an  answer  in  an  action  for  libel  for  Jus- 
tification depends  upon  whether  the  charge 
Is  general  or  specific.  Where  tbe  charge  is 
specific,  it  is  sufficient  to  state  that  the 
supposed  d^amatory  words  or  libelous 
publication  set  forth  In  the  petition  are 
true.  Where  the  charge  lain  general  terms, 
the  answer  must  state  the  facte  which  show 
tbe  defamatory  words  or  libelous  publica- 
tion to  be  true.  It  is  not  sufficient  merely 
to  allure  that  the  charge  is  true.  Bliss 
states  the  rule  as  follows:  **  When  the  do* 
-famatory  words,  as  set  out,  are  sufficient 
of  themselves  to  describe  the  offense,  then 
a  general  affirmation  of  their  truth  baa 
been  held  to  be  sufficient;  but  otherwise 
tbe  plea  or  anwer  of  justification  must 
show  the  facts  that  constitute  the  offense 
with  tbe  same  particularity  as  an  Indict- 
ment for  the  same  offense.  The  plaintiff 
is.  In  fact,  put  on  trial,  and  the  defendant 
can  only  snstatn  himself  by  stating  and 
proving  the  commission  of  a  specific  offense 
which  would  warrant  the  charge;  and  if 
there  Is  a  variance,  or  if  the  quasi  indict- 
ment is  less  broad  than  tbe  charge,  or,  if 
it  omits  an  element  necessary  to  consti- 
tute the  offense  charged,  it  Is  no  Justifica- 
tion. In  regard  to  justification  by  show- 
ing that  the  publication  was  privileged, 
the  Code  has  made  no  change.  The  facts 
that  will  thus  shield  the  defendant  are, 
as  they  always  were,  new  matter  to  be 
pleaded."  Section  361,  Code  PL;  Stltb  v. 
Follinwlder,  40Kan.  73, 19  Pac.  Rep.  314; 
Townsb.Sland.  &!..§§  212.356.382;  Van 
Derveer  r.  Sntphln,  6  Ohio  St.  293;  Castle 
T.  Houston,  19  Kan.  426;  Thompson  v. 
Press  Co..  33  N.  W.  Rep.  SS6:  Snnman  r. 
Brewin.  62  lud.  140.  If  the  charge  be  that 
tbe  plaintiff  is  a  swindler  or  a  thief,  or  a 
I>eriurer,  or  a  murderer,  or  that  he  stole  a 
watch,  or  certified  a  lie,  or  was  of  intem- 
perate habits',  or  received  a  bribe,  or  per- 
verted the  law.ltis  not  sufficient  merely  to 
allege  tbati  the  cbanro  Is  true.  The  plea  of 
Justification  must  set  up  the  (acts  upon 


which  tiie  d^endant  relies  to  make  out  a 
charge.  Towneh.  Sland.  &  L.  §  355;  New- 
ell, Oefam.  c.  21.  S§  6ft-84.  In  this  case,  con- 
sidering the  all^^tions  of  tbe  petition  and 
the  answer  as  amended,  we  think  tbe  al- 
leged libelous  charges  were  so  specific  as  to 
permitthedefendantto  offer  proof  in  justifi- 
cation. These  charges  are  fully  set  forth 
In  the  statement  of  the  case,  and  need  not 
be  repeated  here. 

From  the  petition  and  answer,  the  court 
was  clearly  able  to  determine  that  the  al- 
leged charges  were  libelous,  and  we  think 
the  plaintiff  must  have  been  fully  prepared, 
from  the  allegations  of  the  pittitlon  and 
answer,  to  meet  the  proof  of  ihe  defend- 
ant. Compl^nt  Is  also  made  that  the  de- 
fendant was  permitted,  without  a  auffi- 
clent  plea  therefor,  to  prove  mitigating 
circumstances.  The  record  recites  "that 
tbe  defendant,  to  maintain  thciesuesupon 
bis  part,  offered  bis  proof,  and  the  plain- 
tiff thereupon  objected  to  the  introduction 
of  any  testimony  In  justification  or  miti- 
gation under  the  defendant's  answer,  and 
the  court  overruled  the  objection  and  per- 
mitted the  Introduction  of  such  testimony, 
to  which  ruling  and  the  Introduction  of 
such  testimony  tbe  plaintiff  at  the  time 
excepted."  There  Is  no  testimony  con- 
tained In  the  record,  and,  as  thejuryfound 
in  favor  of  the  defendant  and  against  tbe 
plaintiff.  It  is  apparent  that  this  verdict 
was  rendered  upon  tbe  plea  of  Justifica- 
tion, and  not  on  account  of  any  mitigat- 
ing circumstances;  therefore,  we  cannot 
say,  from  the  record,  that  any  material 
error  was  committed  in  the  ruling  of  the 
trial  court.  Tbe  same  may  also  be  said  of 
tbe  Instructions  given  and  refused,  as  none 
of  the  testimony  Is  preserved.  Plaintiff 
insists  that  the  Instructions  could  not  be 
applicable  to  tbe  case  noder  any  state  ot 
facts,  and  especially  criticised  one  of  the 
Instructions  that  the  Jury  might  consider. 
In  assessing  the  amount  ot  damage, 
whether  or  no  the  alleged  libelous  charges 
were  maliciously  made.  This  instruc- 
tion should  be  construed  with  the  others 
given  to  the  Jury.  In  this  light,  the  in- 
structions might  all  have  been  applicable. 
Among  other  things,  the  court  Instructed 
the  Jury  as  follows:  "(1)  Libel  Is  defined 
by  our  statute,  so  far  aeapplicable  to  this 
case,  as  tbe  malicious  defamation  ol  a  per- 
son made  public  by  any  printing  or  writ- 
ing tending  to  provoke  him  to  wrath,  or 
expose  him  to  public  hatred,  contempt,  or 
ridicule,  or  to  deprive  him  of  the  benefits 
of  public  confidence  andsoclal  Intercourse. 
(2)  Both  of  the  articles  complained  of  by 
the  plaintiff  In  hie  petition,  copies  of  which 
articles  are  attached  to  said  petition,  are 
libelous  In  themselves,  and  unless  the  de* 
fendant  proves  them  to  be  true,  by  a  pre- 
ponderance of  the  evidence,  then  the  plain- 
tiff would  be  entitled  to  recover  such  dam- 
ages as  he  has  sustained  by  the  publica- 
tion of  said  articles.  (3)  The  defendant, 
as  already  stated,  pleads  as  a  defense  that 
the  matters  publlsbed  by  him  and  com- 
plained of  by  tbe  plaintiff  are  true,  and  It 
devolves  upon  him  to  prove,  by  a  prepon- 
derance of  tbe  evidence,  the  truth  of  said 
matter;  and  if  he  has  succeeded  In  estab- 
lishing the  truth  of  the  matter  charged  as 
defamatory  in  the  plaintiff's  petition,  by  a 
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preponderance  ol  the  testimony,  then  your 
Terdict  must  be  tor  tlie  defendant.  (4) 
And  this  Is  true,  no  matter  what  the  mo- 
tires  ol  the  defendant  may  have  been  In 
the  publication  thereof.  It  Is  do  concern 
of  yuars.  It  is  do  concern  of  the  plaintiff, 
or  of  anybody  else,  what  the  defendant's 
motlres  in  such  publication  may  have 
been.  It  Is  a  complete  defense  to  this  ac- 
tion, If  he  has  succeeded  In  efltabllsbing 
the  truth  of  the  matters  published  by  blm 
concernins:  the  plaintiff.  (6)  Althousrhthe 
ptalntltr  aueges  In  his  petition  that  he  has, 
on  accountof  the'publlcatlons  complained 
of,  sustained  a  damat^  uf  one  thousand 
dollars  on  account  of  each  of  said  publi- 
cations. It  Is  notnecessnryforhlm  to  prove 
any  specific  damage;  for  tbelawpresnmea 
the  reputation  of  the  plaintiff  to  be  good, 
as  also  It  presumes  that  bis  official  duties 
as  a  publlcofflcerwerehoneatly  performed, 
and  his  professional  obligations  properly 
dlschai^d,  arid  an  article  which  tends  to 
bold  blm  up  to  the  public  view  as  an  nn- 
skllled  lawyer  and  anlncompetentofficerls. 
libelous  perse,  {'perse*  meanlng'of  Itself,*) 
and  entitles  the  plaintiff  Co  damages,  un- 
less the  defendant  establishes  the  truth  of 
said  ptibllcatlon  by  a  preponderance  of  the 
e+Mence."  These  Instructions  wereclearly 
applicable  under  the  statement  made  by 
the  plaintiff  In  his  brief,  and  Intelligently 
presented  the  issues  to  the  Jury  under  the 
plea  of  Justification.  The  Jadgment  ot  the 
district  court  will  be  affirmed.  AU  the 
Jostlcee  concurring. 


(44  Ku.  76B>   

LiNNRT  V.  Thompson  et  al. 
(Supreme  Court  of  Kariaaa.  Deo.  6,  1890.) 
AOTioic  OH  Nora— PLBADnio— Jdbt  Tbial. 
In  an  action  apon  a  promissory  note  against 
Uie  makers  and  the  payee,  who  is  also  an  in- 
Aoner,  and  against  IS:.,  a  subsequent  holder  and 
Indorser,  in  which  action  the  plaintiff  sets  forth 
tu  his  petition  among  other  things  that  he  is  the 
owner,  holder,  and  the  indorsee  from  H.  of  the 
promissory  note,  and  be  commences  his  action  in 
the  county  in  which  If.  resides,  and  gets  service 
of  summons  upon  him  In  that  county,  and  upon 
the  other  defendants  in  other  counties  in  which 
they  reside,  and  the  other  defendants  claim  that 
the  plaintiff  in  the  action  is  not  the  owner  of  the 
note,  but  that  M.  is,  and  that  the  note  was  in- 
dorsed by  U.  to  the  plaintiff  merely  for  the  pur- 
pose ttiat  the  plaintiff  might  commence  the  ac- 
tion in  the  county  in  which  M.  resides,  held, 
that  the  qnestion  as  to  whether  the  plaintiff  is 
the  owner  of  the  note  or  not  can  be  raised  only 
by  an  answer,  and  not  by  a  motion,  and  that  any 
one  of  the  partlw  has  the  right  to  have  such  ques- 
tion tried  by  a  ]nxy. 
(Si/Uobtw  by  the  Court.) 

Krror  frojn  district  court.  Cloud  conn^; 
C.  Hutchinson,  Judge. 

Kennett  A  Peck,  tor  plaintiff  In  error. 
A.  H.  Ellis,  E.S.  Ellis,  and  F,  T.  Bnmbam, 
tor  defendunta  in  error. 

VAI.ENTINE,  J.  This  was  an  action 
brought  In  the  district  court  of  Clond 
eounty  by  Edward  Linney.  as  the  owner, 
holder,  and  indorsee  of  a  promissory  note 
for  f 1.250,  against  A.  A.  ThompBon.  and 
18  others,  as  the  makers,  and  C.  W.  Gulp, 
as  the  payee  and  Indorser,  and  C.  W.  Mc- 
Donald, as  a  prior  bolder  and  an  Indorser. 
Service  of  summons  was  obtained  upon 
McDonald  In  Clond  eounty,  and  upon  the 


other  defendants  In  Mitchell  and  Jew^ 
counties.  The  defendant  Culp  demurred 
to  the  plaintiff's  petition,  upon  the  ground 
that  It  did  not  state  laetssnffident  tocon- 
stitute  a  cause  of  action,  which  demurrer 
was  overruled,  and  then  be  filed  an  an* 
swer.  The  other  defendants,  except  Mo- 
Donald,  filed  a  motion  to  set  aside  the 
gammons,  and  the  service  of  the  same  ai^ 
on  them,  and  to  dismiss  the  plcUn  tiff's  ac- 
tion for  the  following  reasons:  "(1)  That 
none  ot  these  defendants,  nor  any  of  the 
real  defendants  In  this  action,  reside  In  tbs 
county  of  Clond,  nor  were  any  ot  these  de- 
fendants summoned  In  this  action  (d  said 
eounty  of  Cloud.  (2)  Because  the  alleged 
note  sued  on  In  this  action  is  the  property 
and  Is  owned  by  the  defendant  C.  w.  Mc- 
Donald, and  the  plaintiff  In  this  action  has 
no  right,  tiUe,  or  Interest  therdn.  (S)  Be- 
cause the  defendant  C.  W.  McDonald  Is  not 
a  real  party  to  this  action;  la  notliableto 
the  plaintiff  upon  the  pretended  Indorse- 
ment of  thenote  sued  on;  and  becausesald 
defendant  C.  W.  Culp  does  not  reside  Id 
the  county  of  Ooud,  and  was  not  sum- 
moned in  this  action  within  said  county. 
(4)  Because  this  action  Is  not  prosecuted 
In  the  name  of  the  real  plaintiff,  party  In 
Interest,  but  Is  only  prosecuted  In  the 
name  of  the  plaintiff  In  furtherance  of  a 
conspiracy  between  plaintiff  and  the  de- 
fendant C.  W.  McDonald,  whereby  it  Is 
agreed  between  said  parties  that  the  de- 
fendant McDonald  should,  wtthont  con- 
sideration, deliver  the  note  sued  on  In  this 
action  to  the  plaintiff,  and  that  plaintiff 
should  bring  this  action  In  Cloud  county 
against  the  said  McDonald,  said  Culp,  and 
these  defendants  solely  for  the  purpose 
of  enabling  said  McDonald  to,  In  effect, 
bring  suit  In  this  action  against  these  de- 
fendants, who  neither  reside  nor  can  be 
summoned  In  Cloud  county. "  The  plaintiff 
then  moved  to  dlsmias  the  above  motion, 
and  tor  Judgment  upon  his  petition  as  np- 
on  default,  all  the  defendants  except  Cnlp 
being  In  fact  in  default  for  want  of  an  an- 
swer. The  plaintiff's  motion  was  over- 
ruled, and  the  defendants'  motion  was 
then  heard  over  the  objections  and  exce[H 
tions  of  the  plaintiff,  he  all  the  time  claim- 
ing that  the  defendantshad  made  a  gener> 
al  appearance  In  the  action,  Culp  actual- 
ly, and  the  other  defendants  by  their  mo> 
tlon,  and  that  the  queetipne  sought  to  be 
raised  by  the  motion  could  not  be  tried  in 
any  manner  except  upon  a  trial  upon  the 
merits  of  the  action.  The  motion  was  to 
be  heard,  and  we  suppose  was  heard,  upon 
affidavits  and  other  evidence,  and  was 
sustained  by  the  court,  and  the  plalntlfTs 
action  as  to  these  defendants  was  dis- 
missed, and  judgment  was  then  rendered 
a«cainst  him,  and  in  their  favor,  for  costs. 
The  plaintiff  then  mured  to  set  aside  and 
vacate  the  aforesidd  order,  decision,  and 
Judgment  tor  various  reasons,  which  mo- 
tion the  court  overruled;  and  the  plaintiff 
then,  as  plaintiff  In  error,  brought  the  case 
to  this  court  for  review. 

It  would  seem  that  the  main  and  prtnet 
pal  question  presented  In  the  court  below 
was  whether  the  plaintiff;  Linney,  was 
the  real  owner  and  holder  of  tJie  promis- 
sory note  sued  on.  If  be  was  not,  then  ol 
course  he  could  not  maintain  the  action  la 
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Cload  coanty,  nor  in  any  other  county ; 
bat.  if  he  was  ench  owner  and  holder, 
then  he  had  the  right  to  maintain  his  ac- 
tion Jnst  as  he  brought  It,  lo  the  county 
In  which  he  brought  It,  and  upon  theserv- 
Ice  ol  summoDS  which  was  actually  made 
In  the  case.  The  defendants  claim  that 
Unuey  was  not  the  owner  ol  the  note, 
and  that  McDonald  was,  and  that  they 
conspired  together  to  brlngtheactlonJnBt 
as  It  was  bruuglit  for  the  purpose  that  It 
might  be  litigated  In  (?loud  county,  and 
they  further  claim  that  this  was  an  abuse 
of  judicial  pruceSB  authorising  tbedeclslon 
of  the  court  below,  and  they  cite  such 
eases  as  Van  Horn  v.  Mannfactarlng  Co., 
S7  Kan.  628. 16  Fac.  Bep.  662;  as  authori- 
ty. On  the  other  hand,  the  plaintiff  claims 
that  the  question  as  to  whether  he  was 
the  owner  of  the  note  or  not  was  one  go- 
ing to  the  merits  of  the  action ;  that  It 
could  not  be  determined  except  at  a  trial 
npon  the  merits,  and  upon  such  evidence 
only  as  might  properly  be  Introduced  npon 
atrial  ol  the  case  upon  its  m«rite, and 
coold  be  determined  only  by  a  jury,  unless 
both  parties  should  choose  to  waive  a 
Jury:  and  he dtes  among  others  the  case 
of  Drea  v.  Carrlngton.  32  Ohio  St.  595,  as 
authority  therefor.  Several  Kansas  cases 
are  also  dted  by  the  parties  as  follows: 
Hendrix  v.  FaUer,  7  Kan.  831 ;  Brenner  v. 
Egly.  28  Kan.  128;  Rullman  t.  Hnlse,  32 
Kan.  6^.  6  Pac.  Bep.  176;  on  rehearing,  88 
Kan.  670,7  Pac.  Rep.  210;  Van  Horn  v. 
Manufactuiing  Co.,  37  Kan.  623,  16  Pac. 
Bep.  562.  We  do  not  think  that  any  one 
of  the  Kansas  cases  Is  precisely  In  point. 
In  none  of  the  Kansas  cases,  except  the 
Brenner  Case,  was  the  question  to  be  heard 
and  decided  a  vital  question  Involved  In 
the  merits  ol  the  case,  as  In  the  present 
case,  and  the  Brenner  Case  was  tried 
upon  its  merits,  in  the  Van  Horn  Cane, 
the  question  was  whether  one  of  the  de- 
fendants had  been  by  fraud  and  deceit  In- 
veigled Into  a  Jurisdiction,  other  than  the 
one  In  which  be  resided,  tor  the  porposa 
of  suing  him  In  the  foreign  Jurisdiction. 
In  the  Rullman  Case,  the  qnestton  was 
whether  an  attachment  ehoulfi  be  dis- 
solved ur  not.  See  particularly  this  case 
on  rehearing.  In  the  case  of  Hendrix  v. 
Fuller,  all  the  defendants  were  non-resi- 
dents of  the  county  where  the  action  was 
brought,  bat  service  of  summons  was  ac- 
cepted by  counsel  for  one  of  the  defendants 
before  the  other  dtfendant  was  served 
with  summons;  while  in  the  present  case 
the  voluntary  appearance  of  Culp  was  not 
made,  and  his  demurrer  and  answer  were 
not  filed, until  after  the  service  of  the  snm- 
mons  upon  the  other  defendants  was 
made.  We  think,  however,  that  the  case 
of  Drea  v.  Carrlngton,  32  Ohio  St.  596,  is 
applicable  to  this  case,  and  we  are  In- 
clined to  follow  it.  That  case  was  decid- 
ed under  statutes  almost  precisely  Identic- 
al with  the  statutes  of  this  state  applica- 
ble in  such  cases.  Section  65,  art.  5,  and 
section  60,  art.  0,  of  the  Civil  Code,  read  as 
follows:  "Sec.  65.  Every  other  action 
must  be  brought  In  the  county  In  which 
the  defendant,  or  some  one  of  the  defend- 
ants, re^de  or  may  be  summoned."  "Sec. 
60.  Where  the  action  la  rightfully  brought 
in  any  eonnty,  according  to  the  provis- 
T.25P.no.4— 14 


ions  of  article  five,  a  snrnmona  shall  be  is 
sued  to  any  other  county  against  any  one 
or  more  of  thedMendants,at  the  plaintiff's 

request. " 

In  order  that  the  district  court  of  Cloud 
county  should  obtain  Jurisdiction  by  sum- 
mons over  the  parties  redding  In  Jewell 
and  Mitchell  counties,  it  was  necMsary« 
under  the  foregfting  sections  of  the  stat- 
utes, that  the  present  case  should  have 
been  "rightly  bronghfin  Cloud  county 
as  against  McDonald,  and  whether  It  was 
"rightly  brought"  In  that  county  ornot, 
as  against  any  one  of  the  defendants,  de- 
pended solely  upon  the  questicm  whether 
Linney  was  the  owner  of  the  note  sued  on 
or  not.  If  he  was  the  owner  of  the  note, 
then  the  suit  was  rightly  brought  In  Cloud 
county;  but,  if  he  was  not  the  owner  of 
the  note,  then  he  could  not  have  rightly 
brought  an  action  on  the  note  in  any 
connty.  Under  the  allegations  of  the 
plaintiff's  petition,  he  wis  the  owner  of 
the  note.  Therefore,  the  question  whether 
the  action  was  rightly  brought  in  Olond 
county  or  not  depended  solely  upon  the 
truth  of  the  allegations  of  the  plalntlfi's 
petition ;  and  In  all  such  cases  the  supreme 
court  of  Ohio  decides  that  the  question 
must  be  raised  by  an  answer,  and  not  by 
a  motion,  and  If  the  action  Is  one  for  the 
recovery  of  money  only,  as  this  action  Is, 
then  dther  party  has  a  right  to  have  the 
question  tried  by  a  Jury.  See,  also,  our 
avll  Code,  §  266.  The  question  whether 
the  plaintiff  was  the  owner  of  the  note 
sued  on  or  not  Is  not  only  a  question 
which  should  not  be, heard  upon  a  motion 
merely,  npon  the  hearing  of  which  afiQda- 
vlts  may  be  used,  but  It  could  hardly  be 
beard  and  determined  upon  a  pure  plea  In 
abatement.  A  decision  sustaining  a  plea 
In  abatement  usually  does  nothing  more 
than  to  abate  the  action,  leaving  all  the 
questions  involved  In  the  merits  of  the  ac- 
tion open  to  be  subsequently  litigated  and 
determined  In  some  othrr  form,  or  atsome 
other  time,  or  In  some  other  court  or  Juris- 
diction. Bnt  a  decision  of  the  present 
question  in  favor  of  the  defendants  would 
be  a  determination  against  the  plaintiff 
upon  the  merits  of  his  action.  Tt  would 
be  u  determination  that  he  had  no  cause 
of  action  to  be  litigated  or  enforced 
against  any  person,  at  any  time,  in  any 
form,  or  In  any  court  or  Jurisdiction.  It 
would  be  a  decision  that  the  allegations 
of  his  petition  setting  forth  his  cause  of 
action  were  not  true;  and,  if  the  allega- 
tions of  his  petition  setting  forth  his 
cause  of  action  were  not  true, he  could  not 
go  to  Jewell  county,  or  to  Mitchell  coun- 
ty, or  anywhere  else,  and  maintain  an  ac- 
tion upon  the  note  against  the  defendant, 
or  against  any  one  else.  The  Judgment  of 
the  court  below  wilt  be  reversed,  and  cause 
remanded  for  further  proceedings.  AU  the 
Justtces  concarring. 


(45  Kui,  65) 

YOUNO  V.  YOUNOHAN. 

{Swpreme  Cowrt  of  Kanaca.   Dec.  6,  1890.) 
Objections  to  Isstrcctions— PRAUorLENT  Cos- 

TETANCEB. 

1.  A  gMioral  obiectioD  to  the  change  of  the 
court,  wiutoQt  speoifying  wherein  it  is  obJectluD- 
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able,  Is  onaTalllng  to  the  plainUffl  in  enw,  and 
will  not  be  examined. 

8.  The  testimony  in  the  case  examined,  and 
heta  to  be  sufficient  to  sustain  the  ¥erdiot  and 
jadgment  that  were  giTen. 
(jSyUabw  by  the  Court) 

Error  from  district  court,  Cherokee 
coanty;  Qeobge  Cha.ndi.er,  Jadse. 

OowI^A  WlaweU,toT  plaJntlO  In  error. 
Bitter  £  Skldmore,  Inr  defendant  In  error. 

JomtBTON,  J.  ThiB  was  replevin  for  a 
ainall  Btock  of  groceries  and  drugs.  The 
goods  were  formerly  owned  by  J.  S.  Pat- 
ton,  who  was  largely  indebted  to  several 
creditors,  and,  while  so  Indebted,  trans- 
ferred the  goodB  to  O.  L.  Young.  The 
Judgment  creditors  of  Patton  sued  out 
executions,  and  placed  them  in  the  hands 
of  S.  I.  Youngman,  aconstable,  who  siesed 
the  stock  of  goods  as  the  property  of  Pat- 
ton.  Young  then  prosecuted  this  action 
for  the  recovery  of  the  stock,  but  the  ver- 
dict is  that  he  was  not  the  owner  of  the 
property,  and  that  the  defendant  did  not 
wrongfully  detain  the  same  from  hie  pos- 
session. 

Plaintiff  complains  that  the  verdict  Is 
contrary  to  the  evidence,  but  from  an  ex- 
amination of  a  large  volume  of  testimony 
taken  with  reference  to  the  good  faith  of 
the  transfer,  we  cannot  say  that  the  con- 
clusion reached  by  the  jury  Is  not  correct. 
After  the  sale,  the  goods  remained  lu  Pat- 
ton's  bouse,  who  still  remained  In  control, 
cloiming  to  be  acting  as  the  clerk  of  the 

?lalntlff  at  a  salary  of  f26  per  month, 
'he  plaintiff  devoted  very  little  time  or 
attention  to  the  business,  and,  taking  the 
testimony  ot  the  plaintiff,  the  statements 
of  the  parties,  with  respect  to  what  had 
been  paid  lor  the  goods,  were  not  har- 
monious or  satisfactory.  The  case  pre- 
sented is  one  of  conflictlngteatimony.and. 
In  that  state  of  the  testimony,  we  cannot 
disturb  the  verdict  or  Judgment.  There 
Is  a  genera)  complaint  as  to  the  charge  ot 
the  court,  but  no  specific  objection  Is 
pointed  out,  and  we  will  not  undertake  to 
search  for  errors  that  are  not  specifically 
assigned  and  pointed  out.  Wheeler  v. 
Joy,  15  Kan.  389.  Judgment  affirmed.  All 
the  justices  concurring. 

(45  Kan.  86)   

Chicago,  K.  &  W.  R.  Co.  v.  Muller. 
(Sujyreme  Cawrt  of  Kcmsas.    Dec.  6,  1890.) 
Eminent  Domain— Compbnsation—Evidbncb. 

1.  In  the  trial  of  a  case,  upon  appeal  from  an 
award  of  damages  In  condemnation  proceedings, 
the  court  permitted  the  plaintiff,  as  a  witness,  to 
answer  the  question,  "How  much  lees  was  the 
farm  worth  Immediately  after  the  railroad  went 
through,  per  acre,  than  it  was  beforel"  Held, 
that  it  was  error,  as  it  involved  substantially  the 
subject-matter  the  iarj  were  called  upon  to  de- 
termine. JoBNSTON,  J.,  dissenting. 

2.  Where  a  witness  is  asked,  upon  cross- 
examination,  a  question  as  to  his  knowledge  of 
values,  and  voltmteers  the  following  statement : 
''A  neighbor  of  mine  right  north  of  me  ha?  one 
hundred  and  twenty  acres,  and  was  offered  six 
thousand  dollars, " — and  the  court  refused  the  re- 
quest of  the  defendant  to  withdraw  Bnob  state- 
ment from  the  Jury,  held  error. 

(SyUabiu  by  Green,  C. ) 

Commissioners' decision.  l£rrorfrom  dis- 
trict court,8edgwick county;  T.B.Wall, 
Judge. 


George  R.  Peck,  A.  A.  Hard,  and  Robert 
Danlap,  tor  plaintiff  In  error.  Sluss  A 
Stsalejr,  fur  dtfendant  In  error. 

tiBEEN,  C.  George  Muller  owns  the  N. 
W.  %  of  section  28,  township  29  8.,  range 
2,  In  Sedgwick  county.  The  plaintiff  in  er^ 
ror  condemned  a  right  of  way  for  a  rail- 
road over  said  land,  and  5  12-100  acres 
were  taken,  for  which  the  commisslonera 
allowed  $439.40.  The  defendant  In  error 
appealed  from  this  award  to  the  district 
court,  and  a  jury  assessed  his  damages  at 
$800,  and  a  Judgment  waa  rendered  ac- 
cordingly. The  railroad  company  except- 
ed and  brings  the  case  here. 

1.  The  first  error  alleged  is  in  the  admis- 
sion of  evidence.  The  plaintiff  was  asked 
how  much  less  the  land  was  worth  im- 
mediately afterthe  railroad  went  through, 
per  acre,  than  it  was  before.  An  objec- 
tion to  this  question,  on  the  ground  that 
it  called  for  a  eonclnslon,  wan  overrnled, 
and  the  witness  was  permitted  tu  answer: 
"Five  dollars  less  an  acre.**  This,  with 
similar  evidence,  it  is  claimed.  Is  cleariy 
prejudicial,  because  it  is  a  statement  ot 
the  judgment  and  conclusion  which  the 
Jury  should  reach  and  nut  the  witness; 
that  It  was  Improper  to  iwrmlt  the  wit- 
ness to  usurp  the  province  ot  the  Jury  and 
give  his  owq  opinfons  and  conclusinus. 
In  the  case  of  Railroad  Co.  v.  Kuhn,  38 
Kan.  675,  17  Pac.  Rep.  322,  the  following 
question  and  answer  were  held  to  be  er- 
roneous: "Question.  How  much  less,  in 
your  opinion,  is  this  farm  worth  after  the 
railroad  company  had  established  its 
track  tbmugh  it,  irrespective  of  any  ben- 
efits from  any  Improvement  proposed  by 
the  railroad  company  to  be  derived  from 
said  track,  taking  Into  consideration  all 
Incidental  loss.  Inconveniences,  and  dam- 
ages, present  and  prospective,  which  may 
reasonably  be  expected  or  shown  to  exist 
from  the  maintainlug  of  said  railroad 
track,  to  be  continued  permanently?  An- 
swer. About  92.100. "  Thecourt  sidd.wlth 
reference  to  this  evidence:  "The  court  be- 
low certainly  should  not  have  permitted 
this  evidence  to  be  Introduced.  It  In- 
volved suhstHntially  everything  that  the 
jury  were  called  upon  to  determine,  and 
1^  nothing  fur  the  Jury  to  decide.  It  In- 
vaded the  province  of  the  Jury.  It  really 
amounted  to  letting  the  witness  himself 
determine  by  his  own  opinion  what  the 
plaintiff's  damages  were,  and  the  amount 
which  the  plaintiff  should  recover  In  the 
action.  It  had  no  reference  partlculariy 
to  the  market  value  of  the  laud,  either 
before  or  after  the  right  of  way  was  taken: 
nor  any  reference  to  any  specific  fact  which 
might  tend  to  show  what  anch  markat 
value  was,  or  to  Increase  or  diminish  the 
same;  but  Itlnvolved  all  these  tbiuga.and 
a  great  deal  more.  Upon  the  questions 
Involved  in  this  case  we  would  refer  gen- 
erally to  the  following  authorities:  3 
Suth.Dam.c.16;  Stock-Yard  Co.  v.  Moore, 
6  Amer.  &  Eng.  R.  Cas.  352,  note,  and  cases 
thereclted;  McReynolds  v.  Railway  Co.,  14 
Amer.  &  Eng.  H.  Cas.  175,  note,  and  cases 
there  cited;  Nelison  v.  Railway  Co.,  Id.  244, 
note,  17  N.  W.  Rep.  310,  and  cases  there 
cited;  Railroad  Co.  v.  Foreman,  20  Amer. 
ft  Eng.  R.  Cas.  225.  note,  and  cases  there 


Digilized  by 


Google 


Ku.) 


KANSAS  FABMER8*  UUT.  FIBE  IN&  CO.  «.  AlnCK. 


21) 


dted. "  We  can  ser  no  very  streat  distinc- 
tion between  the  two  questions.  Each 
calls  for  the  opinion  and  coDclnston  of  the 
witnesfl,  and,  upon  the  authority  of  the 
case  supra,  it  was  error  to  permit  the 

Soestlon  and  answer.  Railroad  Co.  v. 
[aIKU  8.  W.  Bep.  259;  Elliott,  Roads  & 
S.  IDS;  'MlUs.  Em.  Pom.  {  165;  Railway 
Co.  T,  Nlckless,  71  Ind.  271 ;  Dalzell  v.  Dav- 
enport, 12  Iowa,  4S7;  Hosher  v.  Railroad 
Co.,  60  Mo.  329;  Tingley  v.  Providence, 8  R. 
1.498;  Railroad  Co.  v.  McKinley,64  111.338; 
Railroad  Co.  v.  Burkett,  42  Ala.  83;  Rail- 
rood  Co.  V.  Ball.  5  Ohio  St.  568;  aty  of 
Omaha  v.  Kramer,  25  Neb.  489,  41  N.  W. 
Rep.  295. 

2.  In  tbe  crom-examlnation  of  the  plain- 
tiff, the  queetlon  was  asked  as  to  what 
sales  bad  been  made  In  tbe  neighborhood, 
upon  which  he  baaed  his  JudKnient  as  to 
values,  and,  without  being  asked,  he  vol- 
unteered thle  statement:  **A  neighbor  of 
mine  rlsht  north  of  me  has  one  hundred 
and  twenty  acres,  and  was  ottered  idx 
thousand  dollars."  The  defendant  In  er- 
ror moved  that  this  statement  of  the  wlt- 
aesfl  be  stricken  out.  Tbe  request  was  de- 
nied, and  a  proper  exception  made.  This, 
we  think.  Was  error,  and  the  court  should 
have  withdraw  the  statement  from  the 
lory.  The  plaintin  in  error  complains  of 
certain  Instructions  given  and  refosed,  but 
we  see  nothing  prejudicial  in  these.  While 
the  thirteenth  InstructloD,  In  relation  to 
(Inrnages  for  the  accidental  setting  out  of 
flmt.  or  the  accidental  killing  of  stock, 
may  not  have  been  applicable  and  sup- 
ported by  tbe  evidence,  tbe  defendant  be> 
low  was  not  prejudiced  thereby,  as  the 
lory  allowed  nothing  lor  each  Injuries. 
For  the  reason  Indicated,  as  to  tbe  admls- 
■lon  of  evidence,  we  recommend  a  revemal 
of  tbe  Judgment. 

Pbk  Curiam.  It  is  so  ordered. 

HoBTOH,  C.  J.,  and  Valkntinb,  J.,  con- 
ear. 

JuuKSTON,  J.  I  agree  that  there  must 
be  a  reversal,  but  I  base  my  conclusion 
solely  on  tbe  second  ground  of  error  stated 
in  the  commissioner'a  opinion. 


tC  Kan.  TO   

Ka.\bas  Fabubbs*  Mut.  Fibb  Ins.  Co.  t. 

AUICK. 

Naill  et  stl.  T.  Kansas  Fabmbrs'  Firb 
Ins.  Go. 

(Supreme  CtotMt  of  Kotwu.  Deo.  6,  1890.) 

■UCDTIOX— LlBM — GlITEBAI.  Aim  SPBOUL  ABSBTB. 

1.  Where  a  general  ludgnieDt  is  rendered 
•gainst  a  ipatual  fire  iosnrance  company  and  its 
property  generally,  but  the  insurance  company 
was  doing  two  kinds  of  business,  a  flrst-claas 
•Dd  a  seoODd-elasB,  and  the  poUcv  upon  which 
thaiodgmentwBs  rendered  belonged  totheaecond- 
etin  basiness  only,  and  the  company  at  the  time 
had  no  secopd-class  asseta,  the  Judgment  and  a 
geaeral  execution  issued  thereon  and  following 
tbo  judgmrait  are  valid,  and  may  be  enforced  as 
to  any  property  belonging  to  the  Insurance  oom- 

psny- 

8.  While  »  void  exeeatlon  or  an  execution  ts- 
•wd  upon  a  void  Jddgment  may  be  qamtioned  In 
any  vuurt  or  anywhere,  yet  a  valid  execution  fol- 
lowing a  valid  Judgment,  though  Irregular,  or 
totaed  upon  aa  liregalar  judgment  cannot  be 


questioned  except  in  tlw  court  ftom  wUob  it  was 

issued. 
{SyUatntt  by  the  Court) 

Error  from  district  court,  Franklin  conn 
ty:  A.  W.  Bexbon,  Judge. 

Error  from  district  court,  Dickinson 
county;  M.  B.  Nicholson,  Judge. 

Stambunarb,Hurd  A  Dew^,  lortheKan- 
sas  Fanners'  Mut.  Ins.  Co.  J.  N.  Davis 
and  F,  A.  Waddle,  lor  D.  W.  Nalll  and 
Lydia  A.  Amick. 

Valentinb,  J.  In  the  present  contro* 
versy  two  petitions  in  error  are  presented  to 
usfor  our  consideration, one  from  Franklin 
county,  in  which  "the  Kanaaa  Farmers' 
Mutual  Fire  Insurance  Company  of  Abi- 
lene, Kansas, "  la  the  plalntlET  In  error,  and 
Lydla  A.  Amick  is  the  defendant  In  error; 
and  the  other  from  Dickinson  county,  in 
which  D.  W.  Naill  and  Lydla  A.  Amick  are 
the  plaintiffs  In  error,  and  "the  Kansaa 
Farmers'  Fire  Insnraqce  Company,"  Is 
tbe  defendant  In  error.  The  tacts  with  ire- 
epect  to  this  controversy,  stated  briefly, 
are  eubatantiaily  as  follows:  On  March 
8,  1882,  the  above-mentioned  Insurance 
company  was  organised  as  a  corporation, 
a  mutual  fire  insurance  company,  under 
the  name  of  "The  Kansas  Farmers*  Mutn- 
al  Fire  Insurance  Company  of  Abilene." 
On  November  7, 1883,  this  company  Issued 
a  flre  Insnrance  policy  to  Lydla  A.  Amick 
on  property  situated  in  Franklin  county, 
and  belonging  to  the  second  class,  as  de- 
fined by  section  1,  c.  Ill,  Laws  1^75.  On 
Deueinber  27, 1883,  a  flre  occurred  which 
destroyed  the  Insured  property.  On  Janu- 
ary 26, 1884,  the  insorancecompany  passed 
a  resolution  to  rstnsare  all  second-class 
business,  If  satisfactory  terms  could  be 
made,  and  toqult  tbe  second-class  business. 
But  of  course  they  never  reinsured  Mrs. 
Amick'R  property,  for  It  had  already  been 
destroyed  by  flre.  On  December  23,  1884. 
Mrs.  Araick  commenced  an  action  in  tbe 
district  court  of  Franklin  county  on  said 
Insurance  poltey  against  tbe  Insurance 
company  to  recover  forherloss occasioned 
by  the  aforesaid  flre.  Early  In  1885  tbe  In- 
surance company,  under  chapter  130  of  tbe 
Laws  of  1885,  created  a  guaranty  fund  of 
$50,000.  On  October  7,  1885,  a  general 
Judgment  was  rendered  in  the  aforesaid 
action  in  Franklin  county  In  favor  of  Mrs. 
Amick,  and  against  tbe  insurance  com- 
pany, for  $l,S2ti,  and  costs,  and  no  refer- 
ence was  made  in  such  Judgment,  or  In 
any  of  the  proceedings  either  to  a  flrst- 
class  or  to  a  second-class  business.  On 
January  14, 1880,  the  Insurance  company 
changed  its  name  to  "The  Kansas  Farm- 
ers' Flre  Insurance  Company."  On  July 
9, 1887,  upon  proper  proceedings  previous- 
ly instituted  by  tbe  Insurance  company  in 
the  supreme  court,  such  court  affirmed 
the  aforesaid  Judgment  of  Mrs.  Amick 
against  the  Insurance  company.  Insur- 
ance Co.  T.  Amick.  37  Kan.  73, 14  Pae.  Rep. 
454.  On  July  27.  1887,  an  execution  was 
Issued  from  tb^  Franklin  county  district 
court  upon  such  Judgment,  and  was  re- 
turned not  satisfied.  On  March  21,  1888, 
proceedings  were  Instituted  by  Mrs. 
Amick  in  the  district  court  of  Franklin 
county  OQ  motion  in  aid  of  execution,  and 
for  the  appointment  ol  a  recover.  Sea 
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ClrllCode,fiS54.  Btibd.4.  On  April  2, 18SS, 
this  motton  was  beard,  and  on  tbe  hear- 
ing tbereot  it  was  sbown  tbat  tbe  Insnr- 
ance  company  had  no  assets  belunglng  to 
Itssecond-classbuslness;  butwbat  bad  be- 
come of  sncb  assets  bas  not  been  shown. 
It  seems  to  be  admitted  that  it  had  assets 
belonging  to  its  flrst-claas  bnslness.  On 
AuKust  l!t.  1888,  said  motion  was  decided, 
and  D.  W.  Nalll,  the  sherlfl  of  Dickinson 
conntj,  was  appointed  receiver,  and  on 
September  20,  1888,  the  Insurance  compa- 
ny, for  tbe  purposeof  having  the  aforesaid 
order  of  the  district  court  of  Franklin 
connty  appointing  such  receirer  reversed, 
broag^t  the  case  to  this  court  on  petition 
In  error;  and  thai  is  the  first  petition  in 
error  above  mentioned.  On  November  20, 
1888,  the  company  flledaADperaedeasbond, 
but  tbat  bond  provided  merely  that  the  ob- 
ligors should  pay  all  tbe  damages  that  Mrs. 
Amick  might  sustain  by  reason  of 
the  proceedings  In  error  from  tbe  order  of 
the  district  court  appointing  tbe  receiver, 
provided  sucb  order  should  be  affirmed  In 
whole  or  in  part.  On  May  22, 1889,  a  gen- 
eral execution  In  favor  of  Mrs.  Amick,  and 
against  tbe  property  generally  of  the  In- 
surance company,  was  issued  from  the 
Franklin  county  district  coart  to  D.  W. 
NalU,  tbe  sheriff  of  iMcklnson  connty.  The 
Insnrance  company  was  described  in  the 
execution  as  "the  Kansas  Farmers'  Mutu- 
al Fire  Insurance  Company, a7/a5tbe  Kan- 
RaH  Farmers'  Fire  Insurance  Company." 
The  sheriff  was  about  to  levy  upon  prop- 
erty  of  the  company  when  on  Juo^  25, 
1880,  proceedings  were  commenced  by  tbe 
insurance  company  In  the  Dickinson  conn- 
ty district  coart  against  the  sheriff  and 
Mrs.  Amick  to  perpetually  enjoin  them 
from  levying  that  execution,  or  any  other 
execution  Issued  upon  the  aforesaid  Judg- 
ment, upon  any  property  of  the  Insurance 
company  belonging  to  Its  first-class  busi- 
ness, or  upon  its  guaranty  fund.  A  tem- 
porary injunction  was  granted  atthe  time 
by  the  district  Judge,  and  a  proper  under- 
taking was  given  by  the  Insurance  com* 
pany.  On  July  24, 1880,  Mrs.  Arolck  filed 
an  answer  setting  up  the  Franklin  county 
Judgment  and  herlnterestH  and  rights  there- 
under. On  July  27,  18M9,  tbe  Insurance 
company  replied  by  filing  a  general  denial. 
On  April  4, 1890,  Mrs.  Amick  filed  a  motion 
to  vacate  the  aforesaid  temporary  injunc- 
tion* and  the  motion  was  heard  on  tbe 
same  day.  On  June  10, 1890,  a  trial  was 
had  upon  the  merits  of  the  action  before 
the  court,  without  a  Jury, and  a  perpetual 
Injunction  was  granted  restraining  and 
enjoining  the  defendttnts  In  tliat  action, 
Nalll  and  Mrs.  Amick,  from  Interiering 
with  any  of  the  assets  or  property  of  tbe 
insurance  company,  except  snch  as  per- 
tained exclusively  to  Its  second-cIasB  busi- 
ness; and  also  from  interfering  with  the 
Insurance  company's  guaranty  fund.  It 
was  shown  at  the  trial  that  the  insur- 
ance company  bad  no  assets  or  proper- 
ty belonging  to  its  second-^class  business, 
but  what  it  had  done  with  the  same 
was  not  then  or  at  any  other  time  shown. 
Tbe  defendants  In  tbat  action  theo  filed  a 
motion  for  a  new  trial  upon  various 
grounds,  which  motion  was  overruled ; 
and  on  September  2. 1800,  they  brought 


tbe  case  to  this  court  for  review  on  peti- 
tion la  error;  and  this  is  the  second  peti- 
tion in  error  above  mentioned. 

We  think  tbe  order  of  the  district  coart 
of  Franklin  connty,  appointing  tbe  receiv- 
er, mast  be  afUrmed,  and  tbe  Judgment  of 
tbe  district  court  of  Dlcklnaun  county 
granting  tbe  perpetual  liijuactlon  must  Im 
reversed.  The  Judgment  sought  to  be  en- 
forced by  Mrs.  Amick  was  a  general  Jad^ 
ment  in  her  favor,  and  against  the  Insur- 
ance company  and  Its  proi>erty  generally, 
and  tbe  execution  followed  the  judgment. 
The  Judgment  reads  as  follows:  "It is 
therrtore  considered  and  adjudged  by  the 
court  that  tbe  said  plaintiff,  Lydla  A. 
Amick,  have  and  recover  of  and  from  the 
said  Tbe  Kansas  Farmers*  Mutual  Fire 
Insurance  Company,  defendant,  the  sum 
of  thirteen  hundred  and  twenty-six  dol- 
lars, so  as  aforesaid  found  to  be  duo  from 
tbe  said  defendant  to  tbe  said  plaintiff, 
together  with  the  costs  ta  this  action 
taxed  at  9104.89,  and  that  execution  l» 
sue. "  If  this  Judgment  should  be  applied 
only  to  the  second-class  assets  or  proper- 
ty of  the  Insurance  company,  it  should 
have  been  so  rendered;  but  It  was  not  au 
rendered,  and  It  must  now  be  held  to  t>« 
valid  and  binding  and  coucluslve,  precise- 
ly as  it  was  rendered.  It  Is  now  neaiiy 
seven  years  since  the  fire  occurred.  Itte 
nearly  six  years  aincetheaction  to  recover 
for  tbe  loss  was  commenced.  The  action 
was  contested,  but  a  general  Judgment 
was  nevertheless  rendered  In  favor  of  Mrs. 
Amick  and  against  the  Insurance  compa- 
ny, and  It  Is  now  more  than  five  years 
since  such  Judgment  was  rendered,  and 
certainly  the  validity  or  regularity  of  tbe 
Judgment  canaot  now  be  questioned ;  ne- 
ther can  tbe  execution  Issued  upon  tbe 
Judgment  and  following  tbe  Judgment  be 
questioned. 

A  void  execution  or  au  execution  Issued 
upon  a  void  Judgment,  may  be  questioned 
In  any  court,  or  anywhere;  bntavalidexe- 
cutlon  following  a  valid  Judgment  cannot 
be  questioned  anywhere,  except  as  follows : 
If  theexecution  were  valid,  but  irr^ular,  or 
Issned  upon  an  irregular  Judgment,  it  might 
be  questioned  In  the  court  from  which  It 
was  issued;  but  it  could  not  properly  be 

auestloned  anywhere  else.  Tbeorderof  tbe 
Istrict  court  of  Franklin  county  will  be 
affirmed,  and  tbe  Judgment  of  the  district 
court  of  Dickinson  county  will  bo  re- 
versed. All  tbe  Justices  concurring. 


Mater  v.  Waters. 


(4B  Kan.  7S) 


{Supreme  Court  cf  Kansas.  De&  6,  1890l) 

PiXTDBBS— 6uiLDIXas  ON  OOTBRXKBXT  RSSSBVA- 

Tios — Use  and  Occupation. 

1.  Buildings  erected  on  s  military  resarv&. 
tlon  by  a  post  trader,  nnder  authori^  fRHD  the 
war  department,  for  the  purposes  of  trade,  do  not 
become  s  part  of  tbe  realty,  and  the  owner,  when 
he  ceases  to  be  post  trader,  m^y  remove  and  lO^ 
pose  of  Uie  same  as  his  own  property. 

fl.  The  military  authorities  are  invested  with 
power  to  prescribe  mlea  and  regulations  for  the 
orectlon,  maiutenance,  and  removal  of  bulllinn 
erected  by  a  post  trader  on  a  reservation,  but  aach 
rules  aad  regulations  when  made  are  subjeet  to 
waiver  and  modification. 

8.  A  formal  regulatton  was  made  that  u 
owner  could  not  sublet  such  boltdin^  to  i 
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without  permissiOD  of  the  mllltarT  autborlties, 
and  one  who  was  an  owner  of  buUdlngs  that  had 
been  erected  by  a  poet  trader  on  a  military  reser- 
vaUon  leased  the  same  to  a  trader  for  a  stipu- 
lated rental,  without  axtttm  permission,  but 
-with  the  knowledge  and  acquiescence  of  tlie  mill- 
tu7aathorlties,  and  the  traaer  oooupied  the  same 
and  paid  rent  to  che  owner  for  about  four  years, 
when  an  order  was  made  by  the  oommandiiiff 
offlcor  that  the  owner  should  remove  the  bulla- 
ingi  within  a  reasonable  time.  The  order  was 
not  enforced,  but  the  trader,  with  tiie  knowl- 
edge of  iSie  offloeors,  was  permitted  to  iuse  the 
building  as  before.  On  account  of  this  order, 
the  trader  declined  to  pay  rent  to  the  owner, 
although  he  continued  in  uie  uninterrupted  pos- 
session of  the  boildiun,  with  full  knowledge 
that  the  owuct  draiaiMed  the  payment  of  rent. 
Heidy  that  the  action  of  the  officers  did  not  re- 
lieve the  trader  from  liability  to  the  owner  for 
the  use  and  occupation  of  the  balidinga. 
{Syllabu*  by  the  Court) 

EiTor  from  district  court,  Geary  coud- 
ty:  M.  B.  Nicholson,  Judxe. 

J.  B.  McClare,  for  Mayer.  J.  V,  Hom- 
pbrejr,  for  Waters. 

Johnston,  J.  Charles  £.  Mayer  brousbt 
this  action  against  Moaes  Waters  to  re* 
cover  $1,770,  alleged  to  be  due  (or  the  um 
and  occupation  of  certain  buildings  owned 
by  the  plaintiff  and  situate  on  the  Ft. 
Riley  Military  Reservation,  conelHting  of 
a  atore  building,  a  clob-house,  and  a  resi- 
dence. On  November  25, 1879,  Moses  War 
ters.  wbo  was  then,  and  since  iben  bas 
been,  tbe  dnly-appolnted  post  trader  at 
tbe  Ft.  Riley  Military  Reservation,  entered 
Into  a  written  lease  with  Charles  £. 
Mayer,  the  owner  of  the  buildings,  for  a 
term  of  one  year  from  April  1, 1880,  at  a 
rental  of  $30  per  month,  payable  In  quar- 
terly installments.  Waters  took  posses- 
sion under  this  agreement,  and,  although 
no  written  lease  was  afterwards  executed, 
be  continned  to  occupy  and  ose  tbe  bulld- 
Ings  an  poet  trader  until  tbe  commence- 
ment of  this  action,  and  paid  rent  tor  tbe 
same  until  February  1, 18K3.  After  that 
time,  he  declined  to  make  any  further  pay- 
ment, claiming  that  certain  military  or- 
ders and  proceedings  wblcb  had  been  had, 
relieved  him  of  liability  to  Mayer  for  tbe 
use  of  his  buildings.  In  June,  1883,  he  ap- 
plit*d  to  the  post  council  of  administra- 
tion at  Ft.  Kiley  tor  the  appointment  of  a 
board  of  offlcers  to  appraise  the  value  of 
the  buildings  occupied  and  used  by  bim, 
stating  that  they  were  In  need  of  repairs, 
and  that  unless  be  could  purchase  them  at 
a  fair  price  he  must  request  that  tbe  own- 
er be  directed  to  remove  them,  so  that  be 
could  erect  In  their  places  such  buildings 
as  bis  business  required.  The  application 
was  forwarded  by  the  post  commander  to 
the  head-qoartersol  t^edepartnient  uf  tbe 
Missouri,  and  Gen.  Pope,  who  was  In  com- 
mand, returned  the  same,  with  an  Indorse- 
ment directing  the  commanding  officer  at 
Ft.  Riley  to  cause  the  owner  of  the  build- 
ings to  remove  tbem  from  tbe  reservation 
within  a  reasonable  time,  and  that  he 
could  not  be  allowed  to  rent  them.  Moses 
Waters  was  informed  by  the  post  com- 
mander of  this  decision,  and  that  Mayer 
would  have  a  reasonable  time  to  remove 
the  balldlngs,  bnt  tbat  Waters  would  be 
allowed  to  occupy  the  same  until  farther 
orders.  Mayer  bad  no  notice  of  this  ap- 


plication or  of  the  proceedings  thereon 
until  after  the  same  bad  been  taken,  nor 
until  September  20,  1888.  Tbe  case  was 
submitted  to  the  court,  without  a  Jury, 
on  oral  and  documentary  evidence,  and 
the  court  found  tbat  Mayer  was  entitled 
to  recover  rent  for  the  use  of  his  premises 
from  February  1, 1883,  to  September  20, 
1883,  (when  he  received  notice  of  tbe  mili- 
tary proceedings  aforesaid,)  at  the  rate  of 
$30  per  month,  bnt  that  the  plaintiff  was 
not  entitled  to  recover  tor  tbe  use  of  the 
premises  after  receiving  notice  ol  the  pro- 
ceedings had  by  the  military  authorities. 
Each  of  the  parties  excepted  to  tbe  find- 
ings and  judgment  of  the  court,  and  both 
are  here  allei^ng  error. 

It  la  insisted  on  behalf  of  Waters  tbat, 
ander  an  act  of  congress  and  certain  mili- 
tary regolatibns,  Mayer  was  without  au- 
thority over  tbe  buildings,  or  to  collect 
rent  for  the  same,  and,  as  be  could  not 
lawfully  collect  rent,  Waters  was  not 
l^ally  liable  for  their  use  and  occupation. 
Congress  has  enacted  "that  every  military 
post  may  have  one  trader,  to  be  appoint- 
ed by  tbe  secretary  of  war,  on  tbe  recom- 
mendation of  tbe  council  of  administra- 
tion, approved  by  the  commanding  officer, 
who  shall  be  subject  in  all  respects  to  tbt 
rules  and  regulations  for  the  government 
of  the  army."  19  U.  S.  St.  at  Large,  100. 
Among  the  rules  and  regulations  for  the 
government  of  the  army  are  found  tbe  fol- 
U>wlng:  "Post  traders  will  actually  carry  , 
OD  the  business  themselves,  and  will  ha- 
bitually reside  at  tbe  station  to  which  tbay 
are  appointed.  Tliey  will  not  farm  out, 
sublet,  transfer,  sell,  or  assign  their  busi- 
ness to  others."  "Post  traders  will  be 
permitted  to  erect  buildings  for  the  pur- 
pose of  carrying  on  their  business  upon 
such  part  of  the  military  reservation  or 
post  where  they  are  assigned  as  tbe  com- 
manding officer  may  direct.  Such  build- 
ings win  be  In  convenient  reach  of  the  gar- 
rison." "When  a  trader  is  removed  from 
hie  post,  he  has  a  right  to  remove  and  dis- 
pose of  the  material  of  the  buildings  erect- 
ed by  him  as  his  own  property.  He  can- 
not lease  or  sell  bis  buildings  to  another 
post  trader  without  tbe  permission  of  the 
military  autboritles;  bnt  such  permission 
would  have  the  same  force  as  a  license  to 
a  new  post  trader  to  erect  such  a  building 
at  that  spot."  It  Is  urged  that  Mayerbad 
leased  the  balldlngs  when  he  was  not  a 
post  trader,  and  also  without  license  front 
the  military  autbortties:  cud,  this  being 
In  violation  of  the  regulations,  be  bad  no 
right  to  collect  rent  from  Waters  or  any 
one  else.  It  is  true  that  Mayer  waii  not  a 
post  trader  when  the  original  lease  was 
executed,  nor  has  he  held  that  position 
since  tbat  time,  and  It  Is  also  true  tbat  he 
never  received  from  the  mUltnry  authori- 
ties express  jiermlsslon  to  t«nt  tbe  build- 
ings. It  appears  that  the  buildings  were 
originally  erected  by  Robert  Wilson,  a 
post  trader  at  Ft.  Riley,  under  due  license 
from  the  war  department.  He  sold  them 
to  Henry  F.  Mayer,  who  was  also  post 
trader  at  the  same  place,  and  Henry  F. 
Mayer,  In  turn,  sold  them  to  his  son,  the 
plaintiff.  In  1H76;  but  tbe  plaintiff  was  not 
then,  and  never  has  been,  a  post  trader  at 
Ft.  fillcy,  although  be  was  the  partner  of 
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one  McGon^al,  who  WfM  the  post  trader 
for  the  years  1871  and  1872.  We  think  that 
Waters  waa  liable  to  the  plaintiff  for  the 
use  and  occnpation  of  the  buildings,  both 
l)efore  and  after  the  military  proceedings 
hereinbefore  referred  to.  This  is  not  a 
controversy  between  the  United  States 
and  the  plaintiff,  and  no  step  taken  has 
diveeted  the  plaintiff  of  the  ownerwhip  of 
thebulldlngsoccupied  and  used  by  Waters. 

The  military  authorities  have  full  pow- 
er to  regalate  the  erection,  maintenance, 
and  removal  of  buildings  used  for  carry- 
ing on  the  business  of  a  post  trader,  and 
to  prohibit  the  assignment  and  subletting 
of  the  business  to  another;  but  the  strict 
observancR  of  the  rules  may  be  waived  by 
the  government,  and  the  failure  of  the 
owner  of  thebuildlngsto  conform  to  th^e 
rules  and  regulations  does  not  change  the 
ownership  of  the  buildings,  or  relieve  a 
party  who  has  taken  poHsession  ol  the 
same,  nnder  a  Icane  from  tlie  owner,  from 
paying  for  their  use.  It  does  not  appeai- 
that  direct  permission  was  given  for  the 
lease  or  transfer  of  the  buildings  from  the 
original  owner  to  the  several  parties 
throng  whose  bands  they  passed;  but  It 
does  appear  that  the  transfers  were  made 
with  the  knowledge  and  acquiescence  of 
the  military  authorities,  and  It  Is  conceded 
that  the  plaintiff  never  knew  there  was 
any  objection  to  his  renting  these  build- 
ings nntll  be  received  notice  of  theproceed- 
,  Ings  that  were  taken  In  reference  to  the 
removal  of  the  same.  These  proceedings 
were  had  at  the  instance  of  Waters,  and 
without  any  notice  to  the  plaintiff.  The 
officers  of  the  department  are  not  vested 
with  power  to  appropriate  such  property 
for  the  use  of  the  government,  and  the 
proceedings  taken  did  not  change  the  re- 
lation existing  between  Mayer  and  Wa- 
ters. The  buildings  were  personal  prop- 
erty when  they  were  erected,  and  re- 
mained such  until  this  action  was  begun. 
It  has  been  held  by  the  attorney  general 
of  the  United  States  that "  bnlldings  erected 
by  post  traders  on  a  military  reserve,  In 
conformity  to  this  order,  are  erected  tor 
the  motaal  benefit  of  the  government  and 
the  trader,  and  are  not  to  be  regarded  as 
buildings  would  be  if  erected  by  trespass- 
ers, or  even  by  tenants  under  leases  in 
whichno  provision  ieraadetherefor.  They 
are  erected  under  a  license  from  the  gov- 
ernment, and  for  the  mntnal  benefit  of 
both  parties.  Under  these  circnmstances, 
I  am  of  opinion  that,  by  the  proper  con- 
Btniction  of  the  license,  these  buildings 
were  not  intended  to  become  a  part  of 
the  realty  after  their  erection,  but  were  to 
continue  the  property  of  the  traders,  and 
therefore,  when  a  trader  Is  removed  from 
bis  post,  I  have  no  doubt  that  he  has  a 
right  to  remove  the  building  from  the 
place  where  It  was  erected,  and,  when  re- 
moved, he  can  dispose  of  the  materials  as 
his  own  property."  14  Op.  Attys.  Gen. 
125.  It  was  held  in  the  same  opinion  that 
such  license  did  not  autliorize  a  lease  or 
conveyance  of  thebuildlngsto  others  for 
their  ocenpatlon  and  use,  wlthont  the  peiv 
mission  of  the  military  authorities;  that 
the  right  was  confined  solely  to  the  re- 
movlnsof  the  buildings  from  tbepremlses. 


The  officers  had  full  authority  to  order 
the  removal  of  the  buildings,  and  to  en- 
force such  order;  but  so  long  as  they  per* 
mitted  the  bniidlugs  to  remain  upon  the 
reservation,  they  were  without  authority 
to  relieve  the  trader  from  paying  for  their 
use  and  occupation.  The  order  made  was 
that  Mayer  should  remove  the  buildings 
from  the  reservation  within  a  reasonable 
time;  but,  instead  of  enforcing  the  regnla- 
tlou  or  the  order,  the  officers  permitted  the 
buildings  to  remain  until  the  commence- 
ment of  this  action.  The  buildings  have 
been  nsed  continuously  for  the  business  of 
the  post  trader,  and  it  does  not  appear 
that  there  was  any  neceralty  tor  their  vo- 
cation, or  that  the  trader  was  nsing  them 
for  any  Improper  purpose.  This  contin- 
ued use,  with  full  knowledge  of  the  owner- 
ship and  rights  of  the  pialntifT,  must  be  re- 
garded as  a  waiver  of  the  r^ulation,  and 
a  sufficient  permission  for  the  leasing  of 
the  buildings  to  Waters.  This  seems  to 
hafre  been  the  view  of  the  war  depart- 
ment, as  the  adjutant  general,  in  reaponae 
to  a  letter  addressed  to  him  with  reiar* 
ence  to  the  occupancy  of  these  buildiogs, 
said:  "It  the  trader  occupies  buildings 
belonging  to  you,  without  being  willing 
to  purchase  them,  or  pay  rent  to  you  as 
you  demand,  yon  should  seek  a  remedy  la 
the  civil  cnnrtB."  Aalate  as  January  24, 
1888.  the  commanding  officer  at  Ft.  RItey. 
In  response  to  an  application  for  a  mili- 
tary order  to  compel  the  post  trader  to 
pay  for  the  use  of  the  buildings,  stated: 
"It  is  not  understood  why  Mr.  Mayer 
does  not  have  recourse  to  process  of  civil 
law  to  adjust  his  rights  in  this  case.  He 
should  be  Informed  that  there  Is  a  special 
reason  for  this,  In  view  of  the  control  of 
the  civil  antborities  im  the  reservation  at 
Fort  Riley. "  In  this  case.  Waters  first  en- 
tered Into  a  written  lease  for  the  prop- 
erty, and  continued  to  pay  rent  thereon  to 
plaintiff  for  about  tour  years,  thereby  rec- 
ognizing the  title  and  ownership  uf  plain- 
tiff, and  that  the  relationship  of  landlord 
andtenantexisted  between  them.  He  has 
remained  in  undisturbed  possession  of  the 
buildings  ever  since,  with  full  knowledge 
that  compensation  for  their  use  was  de- 
manded by  plaintiff,  and  he  cannot  now 
be  permitted  to  deny  the  title  ot  the  land- 
lord, or  repudiate  his  Implied  liability  for 
the  use  and  occupation  of  the  buildings. 
The  fact  that  he  has  latterly  refused  to 
pay  rent  for*  the  nae  of  Mayer's  property 
will  not  terminate  his  relation  as  tenant, 
or  relieve  bim  from  liability  for  the  use 
and  occupation  of  the  property.  Thomp- 
son V.  Sanborn,  52  Mich.  141, 17  N.  W.Rep, 
7^0;  Tayl.  Landl.  &  Ten,  c.  13,  §  3, 

We  are  asked  to  render  such  judgment  In 
the  case  as  the  court  below  should  have 
rendered  In  case  of  a  reversal:  bnt  as  the 
casewas  submittefl  upon  testimony  wbich 
Is  not  harmonious,  and  as  the  condition 
ot  the  buildings  and  the  amount  ot  the  re- 
pairs that  have  been  expended  have  not 
been  stated  or  agreed  upon,  we  are  unable 
to  direct  the  judgment  that  should  be  en- 
tered. The  Judgment  of  the  court  below 
will  therefore  be  rerersed,  and  the  canse 
remanded  tor  a  new  trial.  All  the  Justices 
concnrrlns. 
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{Su/prtTne  Court  of  Kansas.    Dec.  A,  1800.) 

ElTBOT  OF  QmTCLAIlC  DBSD. 

A  quitclaim  deed,  duly  recorded,  takes  by 
the  porchaser  in  good  faith  and  for  ft  valaable 
oraulderatioQ,  will  prevail  over  a  prior  onre- 
oorded  deed,  where  the  sabseqnent  purchaser 
had  DO  DOtloe  of  the  former  deed,  and  coold  not 
have  discov^^  Its  ezistence  by  an  investigatien 
of  the  public  records,  or  by  the  exercise  of  rea- 
sonable dillgeooe  in  making  proper  examina- 
tions and  inquiries. 
(SvUobus  by  Oie  Court.) 

Error  from  district  oonrt.  Bene  connty; 
L.  HouE,  Judge. 

HetttDgur  Bros,  and  Vandere^  A  Mat- 
tin,  for  plaintiff  In  error.  Wbiteafde  A 
Gleason,  for  defendant  In  error. 

Johnston,  J.   George  Merrill  brought 
this  action  In  the  district  court  of  Beno 
county  to  recover  two  lots  situate  In  the 
dty  of  Hntchlnson.  Henry  King  was  the 
fecHBimple  owner  of  the  lots  tor  several 
years  prior  to  May  10, 1877,  at  which  time 
he  executed  a  conveyance  of  the  same  to 
the  plaintiff,  but  the  deed  was  not  record- 
ed until  more  than  10  years  had  elapsed. 
Merrill  now  claims  title  and  right  ol  re- 
covery nnder  this  conveyance.  Hutchin- 
son, the  defendant,  claims  title  through 
certain  tax  proceedings  and  a  conveyance 
made  to  him  by  Henry  King  and  wife  on 
July  16, 18S5.   It  appears  that  King  paid 
the  tAxes  on  the  lots  until  1877,  and,  nut 
being  paid  for  that  year,  the  lots  were 
sold  for  taxes,  and  were  bid  In  by  Ihe 
county.  No  taxes  thereon  were  afterwards 
paid  by  any  one  until  January,  1883,  when 
the  tax  certificate  was  assigned  to  L.  A. 
Big^r,  and  a  tax-deed  was  executed  to 
him  on  January  16,  1S84,  which  was  re- 
corded on  the  same  day.   Bigger  paid 
taxes  thereon  up  to  1885,  and  about  that 
time  he  sold  the  property  to  Isaac  A.  Kitft- 
miller.  but  the  deed  was  not  executed  un- 
til March  17, 1886.  and  It  was  recorded  on 
March  24, 1886.  On  April  12, 1886,  KItzmlller 
and  wife  conveyed  the  lots  to  WllUam  E. 
Hotcblnson.  and  on  July  16, 1885,  Henry 
King  and  wife  executed  a  quitclaim  deed, 
purporting  to  convey  the  property  to 
Hntchlnson,  which  Instrument  was  record- 
ed on  Jnly  17,  1885.  The  plaintiff  contends 
that  tbe  tax  proceedings  were  irregular  in 
two  respects,  and  this  la  not  denied  by  the 
defendant:  and  hence,  we  may  assume  that 
the  tax  proceedings  alone  will  not  sustain 
tbe  defendant's  claim  of  title.  It  is  said  by 
the  defendant  that  tbe  court  below  held 
against  the  validity  of  the  tax  proceed- 
ings; but  it  also  held  that  ibe  'luttclaim 
depd  of  Hutchinson  was  ootnlned  from 
Klne  ^ter  making  diligent  Inquiry  to  as- 
certain the  condition  of  the  title,  and 
Tvltbout  notice  of  the  unrecorded  deed  ol 
plaintiff,  and  therefore  adjudged  the  quit 
claim  deed  to  be  superior  to  the  prior  un- 
recorded deed  of  plaintiff.  This  Is  the  only 
question  in  tbe  case. 

It  appears  that,  when  King  conveyed 
tbe  lots  to  Hutchinson,  he  had  forgotten 
tbe  previous  conveyance  to  MerHll,  and 
be  stipposed  that  he  still  held  the  original 
t^Itle  to  the  lots,  and  the  complete  title  ex- 
cept as  it  was  affected  by  the  tax-title 
wblch  had  been  taken  and  which  bad  then 
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passed  to  Hntchlnson.  Before  purchasing 
the  lots  from  King,  Hutchinson  searched 
the  records,  and  In  good  faith  made  dili- 
gent Inquiry  and  examination  as  to  the 
condition  of  the  title,  and  found  nothing 
Indicating  tbe  prior  conveyance,  or  that 
Merrill  had  orclaimed  any  Interest  In  the 
property.  Kftsmlller  bad  taken  posses- 
sion of  the  lots,  and  made  permanent  Im- 
provements thereon,  before  the  purchase 
ol  the  same  by  Hutchinson.  None  of  the 
parties  connected  with  the  tax  proceed- 
ings, or  who  paid  the  taxes,  or  who  took 
possession  and  madelmprovementson  the 
property,  knew  anything  of  the  prior 
deed,  and  Merrill  did  not  disclose  the  fact 
until  long  after  tbe  tax-deed  and  subse- 
quent conveyance  had  been  placed  on  rec- 
ord, nor  for  a  long  time  after  tbe  perma- 
nent improvements  hud  been  made.  The 

glalntiO  urges  that  the  defendant  cannot 
e  regarded  as  a  bona  Sdts  purchaser,  and 
cites  Johnson  t.  Williams,  87  Kan.  179, 14 
Pac.  Bep.  537.  It  was  there  held  that, 
where  the  grantor  gives  only  a  quitclaim 
deed,  the  purchaser  is  put  upon  inquiry; 
but  it  was  not  decided  that  the  mere  tak- 
ing of  such  a  deed  deprived  him  from  being 
considered  a  bnn&  Sde  purchaser  under  all 
circumstances.  It  was  said  that  "a  per- 
son who  holds  real  estate  by  virtue  of  a 
quitclaim  deed  only  from  bis  Immediate 
grantor,  whether  he  Is  a  purchaseror  not, 
is  not  a  bona  Sde  purchaser  with  respect 
to  outstanding  and  adverse  equities  and 
interests  shown  by  the  records,  or  which 
are  discoverable  by  the  exercise  of  reason- 
able diligence  in  making  proper  examina- 
tions and  Inquiries. "  In  deciding  the  c^se. 
however,  it  was  remarked  tbafltmay 
be  that,  with  reference  to  some  equities  or 
Interests  In  real  estate,  the  purchaser  who 
holds  only  under  a  quitclaim  deed  may 
be  deemed  to  be  a  bonalJdepurchaser;  for 
equities  and  interests  in  real  estate  may 
sometimes  be  latent,  hidden,  secret,  and 
concealed,  and  not  only  unknown  to  the 
purchaser,  but  undlscoverable  by  the  ex- 
ercise of  any  ordinary  orreasouabledegree 
of  dlltgence.  It  Is  possible  also  that  a  pur- 
chaser taking  a  quitclaim  deed  may,  under 
the  registry  laws,  be  considered  a  bon& 
Sde  purchaser  with  reference  to  a  prior 
unrecorded  deed  with  respect  to  which  be 
has  no  notice,  nor  any  reasonable  means 
of  obtaining  nottee.**  The  facts  of  tbe 
present  case  bring  It  within  tbe  sugges- 
tion made  In  the  cited  case,  and  we  think 
the  rule  suggested  should  be  adopted  for 
the  determination  of  this  controversy. 
See  authorities  cited  in  Johnson  v.  Will- 
iams, supra.  The  form  of  tbe  deed  alone 
did  not  conclude  Hutchinson,  nor  prevent 
him  from  becoming  a  purchaser' In  good 
faith.  It  simply  operated  as  a  warning 
to  him,  and  put  him  upon  inquiry.  It  wa^ 
his  duty,  then,  to  look  further,  and  ascer- 
tain why  the  deed  was  made  witboutcov- 
enants of  warranty ;  and  betook  It  loaded 
with  such  outstanding equitiesorinterests 
as  be  might  have  discovered  by  the  exer- 
cise of  reasonable  diligence.  As  we  have 
seen,  he  examined  the  records,  Inquired  of 
those  In  possession,  and  who  paid  taxes 
thereon,  and  of  every  one  who  had  any 
apparent  Interest  In  the  property,  and 
could  not  learn  from  any  of  tbem  that 
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Merrill  had  any  claim  upon  tbe  property ; 
and  KlHK.  the  owner  or  the  record  title, 
to  whom  Hutchinson  applied  for  a  deed, 
had  forgotten  the  conveyance  to  Menill, 
so  that  It  could  not  be  learned  from  that 
source.  The  reaaun  nby  KIiik  gave,  and 
Hutchinson  touk,  a  deed  without  cotb- 
nants  of  warranty  was  tbe  outetandlng 
tax-title,  under  which  parties  had  taken 
possession  and  made  Improvements;  and 
these  circumstances  Justify  the  making 
of  a  qultclnlm  de«d.  and  would  naturally 
set  at  rest  any  doubts  which  might  arise 
in  the  mlud  of  Hutchinson  on  account  of 
tbe  form  of  tbe  deed.  He  paid  a  fair  con- 
sidwatlon  for  tbe  lots,  and,  altbouich  his 
conduct  has  been  criticised,  we  find  noth- 
ing in  Ittolmpeach  bisgoodfalth.  It  may 
be  remarked  that  the  deed  from  King  pur- 
ported to  convey  the  property,  and  did 
not  in  terms  limit  the  conveyance  to  the 
mere  interests  of  the  grantors,  nor  did  It 
contain  any  exprHs  restriction  upon  an 
absolute  conveyance.  King  evidently  in- 
tended to  convey  a  complete  title  to  the 
property,  except  that  wblcb  had  been  ac- 
quired through  tax  proceedings,  and 
Hutcliinson  supposed,  and  bad  a  right 
to  suppose,  that  havingacqulred  tbe  rights 
of  the  tax-title  purchaser,  and  a  convey- 
ance from  King,  be  was  vested  with  a 
complete  and  perfect  title.  The  interest  of 
Merrill  was  so  concealed  as  to  be  undis- 
coverable  by  any  reasonable  search,  and 
hlsconduct  Intbepremisefldoes  not  appeal 
Btrongly  to  the  equitable  consideration  of 
tbe  court.  He  purchased  tbe  property 
when  it  was  of  little  value,  and  withheld 
Che  deed  from  record  for  about  10  years. 
During  this  time  he  paid  no  taxes  and 
made  no  improvements  thereon,  and  did 
noticing  to  disclose  his  ownership.  With 
an  unrecorded  deed  in  his  pocket,  he  stood 
by  while  others  who  had  obtained  deeds 
placed  them  on  record,  erected  buildings 
and  other  improvements  on  the  lots,  and 
paid  accumulated  taxes  thereon,  never 
intimating  that  he  held  an  interest  in  the 

groperty.  After  the  valoe  of  the  property 
ad  been  greatly  enhanced  by  thelmprove- 
ments  made,  and  by  tbe  growth  and  gen- 
eral prosperity  of  the  city,  he  uncovers  a 
deed  and  asserts  title.  The  act  relating 
to  conveyances  provides  for  tbe  recording 
of  all  instruments  conveying  real  estate, 
or  wbereb.r  any  real  estate  may  be  af- 
fected; and  that,  from  tbe  time  ot  filing 
tbe  same  with  the  raster  of  deeds,  they 
eball  impart  notice  to  all  persons  of  the 
contents  of  the  instruments;  and  that  all 
subsequent  purchasers  and  mortgagees 
shall  be  deemed  to  purchase  with  notice. 
It  then  provides  tbat  "no  such  Instrument 
in  writing  shall  be  valid  except  between 
the  parties  thereto,  and  such  as  have  act- 
ual notice  thereof,  until  the  same  shall 
be  deposited  with  the  register  of  deeds 
for  record."  Gen.  St.  18S9,  pars.  1128- 
1130.  The  duty  of  placing  the  deed  on  rec- 
ord was  enjoined  by  the  statute,  and  re- 
quired by  public  policy;  but  the  plaintiff 
ignored  both,  and  it  is  now  too  late  for 
blm  to  assert  his  title  against  one  who 
purchased  In  good  faith  and  without  no- 
tice of  tbe  outstanding  Interest.  Even  a 
purchaser  at  sheriS's  sale,  other  than  a 
Judgment  creditor,  who  has  parted  with 


value  on  tbe  strength  of  tbe  record,  and 
that  there  is  no  outstanding  equities  or 
titles  which  are  discoverable  by  ordinary 
diligence,  is  entitled  to  the  protection  of 
the  recording  act.  As  to  him,  it  has  t>een 
said:  "If  tbe  record  shows  the  title  clear 
In  a  party,  and  the  purchaser  bos  no  no- 
tice of  any  outstanding  equities  or  titles, 
he  may,  as  a  rule,  safely  purchase  from 
such  party,  and  the  holder  of  the  unre- 
corded title  Is  estopped  to  set  up  his  title 
as  against  one  who  purchasing  has  parted 
with  value  on  tbe  strength  ut  the  record; 
and  this  Is  true,  whether  the  purchaser  ob- 
tains title  from  tbe  apparent  owner  by 
voluntary  conveyance,  or  purchase  at  a 
eberilt's  sale."  Lee  v.  Bermlngbam.  90 
Kan.  312,  1  Fac.  Rep.  73.  In  tne  same 
case  It  is  remarked  that  "every  claimant 
of  title  owes  a  duty  of  notice  to  the  pub- 
lic. Qenerally  speaking,  the  record  is  tbe 
means  of  Information,  and  tbe  spirit  of 
our  laws  Is  to  encourage  reliance  opoo 
tbe  record.  Where  that  falls,  and  the 
claimant  knows  of  tbe  failure,  he  owes  to 
tbe  public  tbe  duty  of  in  some  way  mak- 
ing good  the  omission;  and.  if  be  Is  dere- 
lict in  tbis  duty,  he  may  be  estopped  from 
afterwards  setting  up  bis  title  against  one 
who  has  purchased  and  parted  with  value 
on  the  strength  of  the  record. "  In  Lewis 
V.  Kirk.  28  Kan.  605.  It  la  said  that  "a 
purchaser  In  good  taltb  of  real  estate  Is 
never  bound  to  take  notice  of  secret  equi- 
ties, liens,  interests,  trusts,  or  incum- 
brances, which  cannot  be  discovered  from 
an  inspection  of  the  public  records,  or 
cannot  be  ascertained  byinqulrles  from  tbe 
parties  In  possession.  He  may  always 
rely  upon  the  public  records,  and  snch  In- 
quiries as  they  suggest,  and  such  Inquiries 
as  are  proper  of  the  parties  In  posuesKlon ; 
and  if,  from  all  these,  tbe  title  appears  to 
be  clear,  he  will  then  obtain  a  good  title, 
although  there  may  be  some  outstanding 
equity  or  lien  in  favor  of  some  other  per- 
son." The  defendant  acted  in  good  faith, 
and  was  not  derelict  in  examining  tbe  rec- 
ord, or  in  making  inquires  of  those  In  pos- 
session, or  of  those  likely  to  know  of  out- 
standing equities  or  titles.  The  plaintiff, 
on  the  other  band,  was  at  fault  in  failing 
to  give  the  notice  which  the  law  and  fair 
dealing  with  the  public  requires.  Incon- 
sequence of  bis  fault,  the  property  was  pur- 
chased for  a  valuable  consideration,  taxes 
were  paid,  and  Improvements  made  there- 
on, and  be  who  Is  in  fault  should  suffer 
the  loss  which  his  conduct  has  occasioned. 
We  think  the  title  of  the  defendant  under 
the  quitclaim  deed  is  paramount  to  that 
of  the  plaintiff,  and  tbe  ruling  of  the  dis- 
trict court  must  be  upheld.  The  Judg* 
ment  will  be  affirmed.  All  the  justioeis 
concurring. 

<«  Kwa.  743) 

Chappell  et  a/,  v.  Cominb  et  si. 
iSupreTtie  Court  of  Kanwu,   Dec  6,  1890.) 
DiscHABOB  or  Attachbcekt— Atfxdavit-  Afpeau 

1.  An  order  of  the  district  court  disrhargiDg 

aD  order  of  attachment  is  reviewable  in  this 
court  before  there  ig  a  final  disposition  of  the 
case  in  the  court  below.  The  case  of  Snavely  v. 
Bufrgjr  Co.,  36  Kan.  106,  12  Pac.  Rep.  623,  fol- 
lowed. 

2.  Affidavits  in  support  of,  or  in  opposition 
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to,  a  motion  to  dlscfaai^  an  order  of  attaclmient, 
ouffht  to  be  conflned  to  the  troth  or  falsity  of  the 
causes  set  fcnrtti  Id  the  atSdavit  for  attacbmeDt 
The  material  facts  iavolvioff  the  merits  of  the 
action  are  rarely,  U  ever,  involved  In  an  inquiry 
as  to  whether  or  not  the  order  of  attachment  was 
wrongfully  Issued. 
(SyUolnw  bu  Simjinm,  C.) 

GommlsalonerB*  declBlon.  Error  Irom 
district  coart.  Barton  connty ;  Ansel  B. 
C1.ARK,  Judge. 

Maher  &  Osinonrt,  for  plalntiffe  in  error. 
O.  W.  NimockB  A  Bro.,  for  defendants  in 
error. 

Simpson,  C.  In  this  case  the  plaintiffs 
In  error  complain  of  ui  order  of  the  dls- 
trict  conrt  of  Barton  connty  dtacbarglng 
an  attachment.  In  this  coart  a  motion  la 
made  to  dismiss  the  petition  in  error,  for 
the  reason  that  it  is  not  shown  In  the  rec- 
ord that  the  case  has  been  finally  disposed 
of  in  the  district  court.  The  theory  of 
the  motion  Is  that  an  order  of  the  dis- 
trict conrt  dlscbarglng  an  attachment  is 
not  subject  to  review  In  this  coart  until 
after  the  final  disposition  of  the  case  by 
the  coart  in  which  It  ori^nated.  This  is 
not  the  law.  Snch  an  order  Is  reviewable 
In  thl"?  court,  even  If  there  has  not  been  a 
final  jutlgment  rendered  below;  bat,  it 
the  district  court  had  refused  to  discharge 
the  attachment,  sach  refusal  could  not 
have  been  reviewed  in  ttals  coart  until  aft- 
er final  Judgment  below.  The  case  ol 
Suavely  v.  Baggy  Co..  86  Kan.  106, 12  Pac. 
Bep.  522,  contains  an  elaborate  dlscnsslon 
of  this  question,  and  Is  decisive  of  this  mo- 
tfun.   The  motlun  should  be  overruled. 

The  motion  to  discharge  was  supported 
and  opposed  by  elaborate  affidavita  on 
both  sides,  and, as  there  were  nowltnesses 
examhied  orally  ou  the  hearing,  we  must 

gasB  upon  the  questions  ut  fact  as  '.f  we 
ad  original  Jurindlctlon.  Eelth  v.  Stet- 
ter,  25  Kan.  106.  The  material  facts  are 
that  Mrs.  J.  W.  Chappell  and  her  daugh- 
ter Floy  were  the  owners  of  a  stock  of 
miUlnery  goods  at  Great  Bend ;  that  Mrs. 
H.  G.  Coinlns,  through  her  agent,  one 
Moore,  traded  a  lot  in  some  addition  to 
the  city  of  Chicago  for  the  stock  of  goods, 
the  husband  and  lather  of  Mrs.  Gbappell 
and  her  daughter  acting  as  th^r  agent, 
Mrs.  Cnmins  assuming  to  pay  an  Indebt- 
edness of  fSOO  that  was  owing  on  the 
stock.  This  Indebtedness  not  belug  paid 
when  It  became  due,  this  action  was  com- 
menced  against  Mrs.  H.  G.  Comins  &  Co. 
to  recover  the  amount  of  that  indebted- 
ness. Mrs.  Comins,  subsequent  to  the  pur- 
chase, bad  taken  into  partnership  the 
wife  of  Moore,  who  made  the  trade  as  the 
agent  of  Mrs.  Comins.  An  attachment 
wap  obtained  and  levied  on  the  stock  of 
merchandise.  The  causes  tor  attachment 
all(%ed  in  the  affidavit  are,  first,  that  the 
defendants  are  about  to  remove  their 
property,  or  a  part  thertK>f.  out  of  the 
Jurisdiction  of  the  court,  with  the  intent 
to  defraud  their  creditors;  and  are  about 
to  convert  their  property,  or  a  part  there- 
of. Into  money,  for  the  purpose  of  placing 
It  beyond  the  reach  of  their  creditors;  and 
have  property  and  rights  in  action  which 
they  concaal;  and  are  about  to  assign, 
remove,  and  dlsxtuse  of  their  property,  or 


a  part  thereof,  with  the  intent  to  defraud, 
hinder,  and  delay  thdr  creditors;  and 
have  assigned,  removed,  and  disposed  of 
their  property,  or  a  part  thereof,  with  th? 
intent  to  defraud,  hinder,  and  delay  their 
creditors ;  and  fraud  ulently  con  trac  ted 
the  debt  and  Incnrred  the  obligation  for 
which  the  above-named  suit  has  been 
brought.  The  causes  for  attachment,  as 
alleged,  were  each  and  all  denied  under 
oath.  In  the  affidavits  filed  in  support  of 
the  attachment,  there  is  absolutely  no 
evidence  to  support,  or  that  tends  i-e- 
motely  to  support,  the  truth  of  any  of 
the  alleged  causes  for  attachment.  The 
issues  uf  fact  made  by  the  afftdavltsun 
both  Bides  are  as  to  the  value  of  the  Chi- 
cago lot,  and  as  to  whether  Moore  made 
false  representations  as  to  Its  value,  lo- 
cation, and  surroundings,  and  as  to 
whether  Mrs.  Moore,  when  she  went  into 
partnership  with  Mrs.  Comins.  assumed 
the  payment  of  *800  as  a  debt  of  the  new 
firm.  These  questions  of  fact  are  to  be  de- 
termined at  the  trial  of  the  case,  and  do 
not  control  the  order  of  attachment. 
Suit  was  brought  against  the  defendants 
In  error  because  tney  failed,  neglected, 
and  refused  to  pay  the  ¥800  that  it  Is  al- 
leged they  assumed  to  pay.  There  was 
no  evidence  that  they  fraudulently  con- 
tracted this  debt.  They  did  not  contract 
it;  It  was  contracted  by  the  plaintiffs  in 
error,  and  tbey  wonld  not  certainly  claim 
that  the  defendants  In  error  fraudalently 
assumed  to  pay  It.  There  Is  no  evidence 
to  sustain  the  attachment.  We  recom- 
mend that  the  order  be  affirmed. 

PrrCdbuu.  Itis  80  ordered:  all  the  Jus- 
tices concarring. 

  <tf  Kid.  46) 

MCLTANR  T.  GFTY  OF  SOOTH  TOPBEA. 

(Supreme  Court  cf  Kangaa.  Dec.  0,  1890.) 
Kxc^vATioK  IN  Street— Danger  Siqmau. 
A  city  Is  under  no  legal  obligation  to  pro- 
vide  danger  signals  along  an  excavation,  in  a 
public  street,  as  to  one  traveling  outside  of  the 
street,  or  except  at  the  crossings  or  intersections 
of  such  street,  bv  other  streets-or  hlgfawsys;  ana 
when  a  person,  in  driving  over  a  vacant  lot  or 
tract  of  ground,  is  [w^ipitBted  over  an  embank- 
ment into  the  street  ana  injured,  the  city  is  not 
liable  in  damages  for  such  Injuxy. 

{SyUabua  by  Chven,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Shawnee  county;  John 
GcTiiKiE,  Judge. 

Welch  A  Welch,  for  plaintiff  In  error.  8. 
B.  Iseuhart,  for  defendant  lu  error. 

Green,  C.  The  plaintiff  In  error  insti- 
tuted this  suit  in  the  district  court  of 
Shawnee  county,  to  recoverdamages  from 
the  city  of  Topeka  tor  a  failure  to  place 
danger  signals  at  a  point  where  a  well- 
traveled  way,  which  had  been  used,  as  he 
claimed, for  morethan  15 years bythe  trav- 
eling public,  althoDgh  not  a  regularly 
iaid-out  road,  Intersected  a  street  of  such 
city,  which  bad  been  excavated  a  distance 
of  some  fonr  or  five  feet  below  the  surface, 
across  such  traveled  way.  The  case  was 
tried  to  a  Jurj'.  and  resulted  In  favor  of  the 
city.  The  plaintiff  below  brings  the  case 
here,  and  assigns  error  in  the  giving  of  the 
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sixth  tnatrnctlon.  and  the  refnaal  of  an  In- 

BtnictioD  requested  bytalm.  These  aeelfirn- 
ments  we  shall  consider  tosether,  ae  they 
raise  substantially  the  same  question.  In 
the  sixth  Instruction,  the  court  said  to  the 
Jury:  "I  further  instrijct  you  that,  before 
you  can  find  for  the  plaintiff,  yon  most 
And  from  the  evidence  that,  at  the  time  of 
the  alleged  accident  and  Injuries  com- 
plained of,  plaintiff  was  In  a  public  street 
or  public  highway  in  the  city  of  South  To- 
peka.  If  the  plaintiff  was  not  In  a  public 
street  or  public  highway  when  he  was 
precipitated  over  the  bank  Into  the  exca- 
ration  on  Kansas  avenue,  then  he  cannot 
recover.  Therefore,  If  yon  And  that  the 
defendant  city  excavated  the  arenue  up 
to  the  west  line  of  the  avenue,— that  Is,  up 
to  the  private  land  belonging  to  Ritchie 
or  other  land-owner, — and  that  plaintiff 
approached  Kansas  avenue  across  the 
open  private  land  of  Ritchie  or  other  per- 
son, and  was  not  In  a  public  street  or  pub- 
Ite  highway  when  the  plaintiff  and  his  car- 
riage were  precipitated  over  the  banic  into 
the  excavation,  then  the  plaintiff  cannot 
recover.  The  city  was  not  required  to 
put  up  danger  signals  at  any  point  along 
the  excavation  In  the  avenue,  except  at 
the  crossing  or  intersection  of  the  avenue 
bypubllc  streets  or  publlchighways:  and, 
unless  the  plaintiff  approached  the  av- 
enue by  a  public  street  or  public  highway, 
where  It  was  the  duty  of  the  city  to  put 
up  danger  signals,  then  he  cannot  recover 
In  this  action."  The  evidence  Is  not  pre- 
served In  the  record,  and  we  shall  assume 
that  the  facta  authorized  the  giving  of  this 
Instruction,  which  we  think  is  a  correct 
statement  of  the  law.  It  is  stated  In  the 
petition  that  the  plaintiff  was  passlns;  on 
said  by-road  entering  Kansas  avenue,  and 
was  wholly  ignorant  of  the  excavation  In 
said  Kansas  avenue,  and  was  not  aware 
of  any  danger,  and,  while  attempting  to 
drive  on  to  said  avenue  about  9  o'clock  at 
night,  was  accidentally  precipitated  Into 
said  excavation,  with  his  team  and  car- 
riage, whereby  he  was  Injured;  that  the 
accident  occurred  by  and  through  the  negli- 
gence of  the  defendant  city.  In  leaving  said 
excavation  on  Kansas  avenue,  where  the 
by-road  entered  the  same,  wholly  un- 
guarded in  the  night-  time  by  lights  or  oth- 
erwise. Was  this  such  an  omiemiun,  upcn 
the  part  of  the  dty,  as  made  It  chargeable 
with  negligence,  and  was  the  law  as  laid 
down  by  tne  trial  court  correct?  We 
must  resolve  these  questions  in  favor  of 
the  city.  Tliere  was  no  obligation  resting 
upon  the  city  to  provide  a  way  over  pri- 
vate property  to  its  public  streets  and  av- 
enues ;  and  the  fact  that  the  ground  over 
which  the  plaintiff  passed  had  been  used 
by  tlie  pubMc  for  a  number  ol  years  would 
not  cast  upon  the  city  any  duty  to  erect 
barriers,  or  place  danger  signals,  upon 
such  ground,  unless  the  city  had  full  and 
complete  control  .over  the  same  as  a  part 
of  the  public  streets  of  the  city.  There 
was  nothing  to  indicate  that  this  ground 
bad  ever  been  dedicated  to  the  public  In 
such  a  way  as  to  render  the  city  liable,  or 
give  the  plaintiff  any  r^ght  to  use  It  as  a 
traveled  way.  It  Is  not  the  duty  of  a  city 
to  provide  means  of  acceKS  from  private 
property  to  its  streets,  nor  Is  It  liable  tor 


a  failnre  to  guard  Its  streets  from  ap- 
proach at  points  where  such  approach  IB 
dangerous.  Goodin  v.  City  of  Des  Moines* 
55  Iowa,  fi7,  7  N.  W.  Rep.  411;  Zettler  v. 
City  of  Atlanta,  66  Ga.  11)5;  Young  v.  Dis- 
trict of  Columbia,  3  MacArthur,  13T.  The 
Judgment  of  the  district  court  of  Shawnee 
county  should  be  affirmed. 

PerCdbuu.  It  la  so  ordend;  aJl  the 
Justices  concurring. 


  (46  Kan.  47) 

Hicks  v.  Nbiaon  et  ox.i 
(Supreme  Court  of  Kansas.  Deo.  6,  ISSOl) 
EBOEHPnoir  from  Tax-Salu. 
L  Where  laud  Is  sold  for  taxes  September  B, 
18S3,  the  period  of  redemption  expires  with  Bep- 
tember  5,  1885. 

3.  Where  a  ooimty  treasurar,  by  a  mistake  la 
oompotation  of  timo,  gives  in  a  rademptloD  noOos 
one  day  nunn  than  three  years  for  redemption, 
the  notloa  will  not  beheld  to  be  bad  on  its 
face. 

8.  Where  the  redemption  notice  gives  the  full 
statutory  time  of  thrue  years  for  re^mption,  and 
one  day  more,  and  the  fast  day  named  in  the  no- 
tice is  Sunday,  the  owner  will  not  be  permitted 
to  set  aside  a  deed  for  tbe  laud  following  such 
notice,  without  showing  that  he  was  misled  by 
the  notice,  and  that  he  offered  to  redeem  on  the 
last  d&y  named  in  tbe  notice,  cr,  if  the  last  day 
was  Sunday,  on  tbe  next  day. 

i^yUabua  by  Strang,  C.) 

Commissioners'  dedsion.  Error  from 
district  court,  Wabaunsee  county;  R.  B. 
Bpillman,  Judge: 

Malcolm  NicolsoB,  tor  plaintiff  In  error. 
George  0.  Coraell,  for  defendants  lu  error. 

Stbano,  C.  Action  in  ejectment  for  the 
poesessloQ  of  the  E.  %  of  the  S.  W.  %  of 
section  8,  township  12,  range  11,  Wabaun- 
see county,  Kan.  Defendants  below  claim 
tbe  land  under  a  tax-title.  The  statute 
provides  that  "any  owner,  his  agent  or 
attorney,  may,  at  any  time  within  three 
years  from  the  day  of  sale,  and  at  any 
time  before  the  execution  of  the  deed,  r» 
deem  any  land,  or  town  lot,  sold  for  taxes, 
or  any  part  thereof,  or  interest  thei-eln,  by 
paying  to  the  treasurer  of  the  county  the 
amount  for  which  said  land  was  sold,  and 
alt  subsequent  -taxes  and  charges  there- 
on, "  with  Interffst  as  provided  by  the  act. 
The  statute  also  requires  the  county  treas- 
urer, at  least  four  months  before  the  ex< 
piration  of  the  time  limited  for  redeeming 
lands  sold  for  taxes,  to  publish  In  Komo 
paperpublifihed  Inorof  general  circulation 
In  his  county,  once  a  week  for  four  con- 
secutive weeks,  a  list  of  all  unredeemed 
lands  and  town  lots,  describing  each  tract 
or  lot  as  the  same  was  described  on  the 
tax-roll,  stating  the  name  of  the  person 
to  whom  assessed,  If  any,  and  the  amount 
of  taxes  charged,  and  Interest,  calculated 
to  tbe  last  day  of  redemption,  due  on  each 
parcel,  and  give  notice  that  unless  such 
lands  or  lots  be  redeemed  on  or  before  the 
day  limited  therefor,  specifying  the  same, 
they  will  be  conveyed  to  the  purchaser. 
The  trial  court  made  the  following  find- 
ings of  fact, to-wlt :  First.  Thattheplaln- 
ttfl  holds  title  to  the  real  estate  In  contro- 
versy, to-wit:  The  E.  %  of  tbe  S.  W.  % 
of  section  8,  township  12,  range  11  E.,  con- 
taining 80  acres  of  land,  in  Wabaunsee 

>  Rehearing  denied,  post, 
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county,  state  of  Konsati,  by  a  chain  of 
Talld  conreyanceH,  daly  execDt«d  and  de- 
liTered,  he^unlng  with  a  patent  from  the 
United  States,  dated  April  15,  1871.  and 
ending  with  a  deed  to  the  plaintiff,  dated 
AnsDBt  IS,  1S80.  Second.  That  said  real  es- 
tate was  sold  on  the  5th  day  of  September* 
1882.  for  the  taxes  of  1881*  and  under  said 
sale  a  tax-deed,  valid  on  its  face,  was  on 
the  11th  day  of  September,  1886,  dnly  exe- 
cuted and  delivered  to  C.  S.  Klnderdlne  by 
the  county  clerk  of  Wabaunsee  county, 
Kan.;  and  the  defendant  Lewis  Nelson  Is 
In  possession  of  said  real  estate  under  title 
derived  from  said  tax-deed  by  conveyance 
dnly  executed  and  delivered  to  him  by^ 
said  Klnderdlne  on  the  lltb  day  of  Mayi^ 
1886.  TbJnf.  That,  prior  to  the  execution 
of  said  tax-deed,  the  county  treasurer  of 
Wabaunsee  county,  Kan.,  published  a  re- 
demption notice  of  lands  sold  for  taxes  in 
1882,  of  which  tbe  following  Is  a  copy,  to 
wit:  ''County  treasurer's  office.  Alma, 
Wabaunsee  county,  Kansas,  February 
18tb,1886.  Notice  Is  hereby  given  that  the 
lands  described  In  the  foltowing  list,  situ- 
ate In  thecouuty  of  Wahaunsee,  and  state 
of  Kansas,  were  sold  on  the  5tb  day  of 
September,  1882,  for  the  unpaid  taxes  of 
1881,  and  costs  and  charges  thereon.  The 
per1f>d  of  redemption  under  said  sale  will 
expire  In  three  years  from  the  day  of  said 
safe,  or  on  the  sixth  day  of  September, 
1885.  The  sum  set  opposite  the  several 
tracts  includes  the  taxes.  Interest,  and 
charges  up  to  tbe  last  day  of  redemption. 
Now,  therefore,  unless  the  said  lands  shall 
be  redeemed  on  or  before  tbe  sixth  day  of 
September,  1885,  they  may  be  conveyed  to 
tbe  purchaser  thereof  on  and  after  the  6th 
day  of  September.  1885.  Josrph  Firlds, 
County  Treasurer."  Fourth.  Thattlie6th 
day  of  September,  1885,  was  Sunday.  Fifth. 
That,  before  this  suit  wan  commenced,  the 
plaintiff  tendered  to  defendant  the  full 
amountoftaxes,  and  interest,  on  said  land. 
And  tbe  following  conclusions  of  law: 
First,  that  the  defendant  Lewis  Nelson 
does  not  unlawfully  detain  said  real  es- 
tate from  said  plaintiff,  and  that  said 
plainriff  is  not  entitled  to  recover  the  pos- 
session thereof;  second,  that  the  defend- 
ants are  entitled  to  recover  their  costs. 
And  thereupon  the  said  plaintiff,  to  all  the 
foregoing  conclusions  of  law,  and  each  of 
them,  duty  excepted. 

The  sole  question  involved  in  the  case  is 
the  snfUclency  of  the  redempUon  notice. 
There  are  two  questions  raised  on  the  no- 
tice. It  Is  tlTBt  asserted  by  the  plaintiff  In 
error  that  the  notice  Is  not  sufficient  be- 
cause, since  the  last  day  of  the  period  for 
redemption  (the  6th  of  September)  is  Sun- 
day, the  notice  should  have  extended  tbe 
period  forredemption  to  and  Including  the 
next  day,  (the  7tb.)  Tbe  land  was  sold 
on  the  5th  day  of  September,  1882.  Under 
tbe  mie  of  tbls  court,  (English  v.  William- 
son, 34  Kan.  212,  8  Pac.  Rep.  214,  and  Cable 
V.  Coatea,  86  Kan.  lyi,  12  Pac.  Rep.  981,) 
the  day  of  sale  should  have  been  excluded. 
Tbe  period  of  redemption  then  would  have 
expired  on  September  6, 1885.  September 
5.  1885,  was  not  Sunday;  and.  as  the 
period  for  redemption  expired  with  that 
day.  it  mattered  not  that  the  next  day 
was  Sunday.  The  plaintiff  had  his  full 


three  years  In  which  to  redeem,  with  the 

expiration  of  Saturday,  the  5th. 

It  Is  argued  that,  because  by  the  terms 
of  the  notice  tbe  plaintiff  was  given  the 
right  to  redeem  on  the  6th,  he  should  have 
bad  all  of  ttaat  day;  and,  as  the  6tb  was 
Sunday,  he  should  have  also  bad  tbe 
wboleof  tbe  next  day,  (the  7th.)  We  do 
not  think  tbls  argument  Is  tenable.  The 
statute  gives  three  full  years  in  which  to 
redeem,  and  until  thedeed  is  executed,  but 
the  notice  should  g^l^e  but  threeyears.  If, 
however,  tbe  treasurer  by  a  mistake  in 
computation  gives  in  tbe  notice  one  day 
more  than  three  years  forredemption,  that 
will  not  render  the  notice  invalid  'upon  its 
face.  Nor  should  tbe  owner  be  permitted 
to  take  advantage  of  such  mistake,  to  set 
aside  a  deed  following  sucb  notice,  with* 
out  showing  that  be  was  misled  thereby, 
and  that  he  offered  to  redeem  on  tbe  last 
day  named  In  the  notice,  or,  if  the  last  day 
named  was  Sunday,  on  the  next  day.  It 
Is  also  said  the  notice  was  invalid  by  rea- 
son of  Its  uncertainty,  or  want  of  definite. 
nesH,  in  flxlngtheflnal  day  tor  redemption. 
That  part  of  the  notice  claimed  to  be  ob- 
noxious to  this  criticism  reads  as  follows : 
"The  period  of  redemption,  under  said 
sale,  will  expire  In  three  years  from  ihe 
day  of  said  sale,  oron  the  sixth  day  of  Sep- 
tember. 1K85. "  It  la  argued  that  the  date 
of  expiration  for  the  period  of  redemption 
is  not  deflultely  fixed;  that  the  notice  Is 
that  the  period  for  redemption  will  expire 
on  one  or  the  other  of  two  periods,— to- 
wit,  "in  three  years  from  the  day  of  sale, 
or  on  the  6th  day  of  September,  1885.  "— 
and  that  this  feature  of  the  notice  is  sub- 
ject to  the  criticism  of  this  court  In  tbe 
case  of  Blacklstone  v.  Sherwood,  31  Kan. 
36,  2  Pac.  Rep.  874,  and  Is  therefore  la  valid. 
The  notice  in  this  case  differs  from  the  no- 
tice criticised  in  the  case  cited.  In  the  no- 
tice in  that  case,  the  date  of  sale  was  not 
given,  and  there  was  nothing  from  which 
to  compute  tbethreeyearsfor  redemption. 
In  tbls  case,  the  date  of  sale  Is  given  In 
tbe  notice,  and  a  computation  will  show 
when  the  three  years  wUI  expire.  We 
think  the  notice  in  this  case  must  be  held 
to  be  good.  It  is  therefore  recommended 
that  the  Judgment  of  the  district  court  be 
affirmed. 

PerCuhiah.  It  Is  so  ordered;  all  the 
justices  concurring. 


Hentig  t.  Rbddbk. 


(«  Km.  ») 


(Supreme  Court  of  Exmsas.  Deo.  0, 189a) 
IirrBRBBT— Taxes  Faid  aftbk  Tax-Sali. 

Id  an  action  of  ejectment  for  the  possessloa 
of  real  estate,  where  the  defense  Is  based  upon 
a  tax-title,  and  the  case  la  decided  adversely  to 
the  del euaant,  and  a  motion  is  made  by  the  de- 
fendant to  asosrtain  the  amount  lie  Is  entitled  to 
recover  by  reason  of  taxes,  penalties,  and  oosta, 
paid  on  said  real  estate,  u^ther  with  interest 
thereon,  and  said  motion  is  not  heard  and  decid- 
ed at  once,  7  per  cent  prior  to  1889  is  the  rate  of 
Interest  tbe  defendant  is  entitled  to  receive  sob- 
sequent  to  the  decision  in  ejectment. 
(SyUabut  by  Straus,  C-) 

Commissioners*  decision.  Error  from 
district  court,  Shawnee  county;  John 
GuTUBiR,  Judge. 
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F.  Q.  Hentig&nd  JS.  A.  Austin,  tor  plain- 
tiff in  error.  A.  L.  Redden^  Irwin  Taylor, 
and  H.  H.  Harris,  for  defendant  in  error. 

Strang.  C.  This  was  a  bearing  on  a 
motion  by  the  defendant  lo  the  dlBtrlct 
court,  In  a  case  there  pendlnie,  in  which 
the  title  to  certain  lots  had  Iweu  settled 
against  him,  to  ascertain  the  amount  dae 
from  the  plaintiff  in  the  case,  for  taxes, 
penalties,  and  costs  paid  by  him  on  said 
lots,  together  with  Interest  thereon,  and 
to  have  said  amount  declared  a  Hen  on 
said  lots.  The  matter  was  referred  to  By- 
ron Roberts,  as  referee.  Mr.  Roberts 
heard  the  parties,  and  made  a  report,  but 
there  belngaome  technical  objection  to  the 
report,  It  was,  by  consent  of  both  parties, 
set  aside.  Whereapon,  the  matter  was 
aKsIn  referred  to  Mr.  Roberts,  the  conrt, 
at  the  time,  making  an  order  directing  the 
referee  bow  to  proceed  to  ascertain  the 
amount  of  taxes,  penalties,  costs,  and  in- 
'terest  due  from  the  plaintiff,  the  success* 
fnl  party  in  the  suit,  to  the  defendant. 
The  referee  again  heard  the  parties,  and 
made  a  report,  which  Is  complained  of  by 
the  plaintiff  here.  The  insufficiency  of  the 
record  renders  It  Impossible  for  us  to  In- 
vestigate the  findings  uf  the  referee.  The 
most  wecan  do  is  to  examine  the  orderof 
tbecourt ,  which  famishes  the  basis  for  the 
findings  of  the  referee,  and  refer  to  certain 
offers  of  the  plaintiff  to  make  certain 
proof,  which  offers  are  contained  In  what 
purports  to  t>e  a  bill  of  exceptions.  The 
plaintiff  claims  In  his  brief  that  these  offers 
were  rejected  by  the  referee^  but  the  record 
shows  that  they  were  received  by  tbe  ref- 
eree, and  the  record  is  controlling ;  but  a 
glance  at  the  offers  shows  that  they  were 
not  made  In  accordance  with  any  rnle  for 
the  Introduction  of  evidence.  There  was 
no  witness  produced,  sworn,  and  ques- 
tioned by  whom  It  was  proposed  to  make 
the  proof  offered,  nor  was  any  records 
produced.  Identified,  or  offered,  by  which 
the  proof  was  to  be  made.  There  was 
nothing  but  a  bare  statement  by  tbe  party 
of  a  set  uf  conclusions  that  he  said  he 
could  prove.  Huch  stutements  are  not 
offers  to  prove  anything.  An  offer  to 
prove  must  be  supported  by  a  witness,  or 
record,  or  some  form  ot  evidence,  by  whicti 
the  offer  can  be  made  good.  The  plaintiff 
complains  ot  the  order  ot  the  court.  Be 
says  the  court  directed  the  referee  to  find 
when  the  action  of  ejectment  for  the  lots 
was  decided,  and  says  that  u  decision  of 
the  ejectment  suit  had  nothing  to  dn  with 
tbequestion  of  taxes.  That  she  is  entitled 
to  20  per  ceni.  interest  on  sums  paid  up  to 
.the  time  when  the  amount  of  taxes  is 
found  by  the  conrt,  without  any  regard  to 
the  decision  of  the  ejectment  suit,  or  the 
settlement  ot  the  title  to  the  iota.  The 
contention  of  the  plaintiff  below  Is  that, 
alter  the  decision  of  the  ejectment  case, 
the  rate  of  Interest  on  the  sums  paid  is  7 
per  cent.  This  Is  the  view  the  court  took 
of  it,  in  making  the  order  complained  of. 
We  think  thecoort  was  right,  and  that  after 
the  decision  against  tbe  defendant  below, 
on  the  question  of  title  to  the  lots  in  liti- 
gation. If  for  any  reason  the  amount  of 
taxes  is  not  immediately  ascertained,  the 
rate  of  Interest  thereafter  Is  but  7  per  cent. 


This  seems  to  have  hem  the  real  difficalty 
in  the  case.  It  is  therefore  recommended 
that  the  Judgment  ot  the  district  court  be 
affirmed. 

Fbb  Cobiah.  It  Is  bo  ordered ;  all  tbe 
Justices  concnrrlng. 

(46  Kan.  39) 

IStobch  t.  Habtst  et  al* 
{aupreme  Court     Kim»a».  Dec  tt,  UWl) 
RmswAi.  or  Lbabb— Exbboisb  ov  Oftioit. 

1.  In  an  actios  to  recover  rent  for  the  -ura  ot 
real  estate,  there  was  a  written  leuse  "for  the 
term  of  one  year,  with  the  option  of  the  second 
■artr  to  keep  swd  premises  tbree  years,  it  so  d»- 
■dped,  at  the  same  rate  of  rent  as  the  first  year.  ■* 
The  lessee  occapled  the  premises  and  paid'  rent 
for  the  same  ahoQt  one  year  and  Ave  months,  and 
the  principal  question  tried  was  whether  the 
lessee  elected  to  exercise  his  option  and  hold 
over  the  year  under  the  written  lease,  or  was 
holdine  under  another  and  different  lease  claimed 
\ifj  the  lessee  to  have  been  entored  into  just  prior 
to  the  expiration  itf  the  year.  The  Jory  nnuid 
that  a  new  lease  was  made.  Held,  that  there 
was  suiflclent  testimony  to  sustain  the  flndin^, 
and  that  it  was  not  necessary  that  the  new  lease 
should  be  in  wrltlu?. 

3.  Where  the  defendant  la  a  case  has  tes- 
tified, and  the  plaintiff,  who  had  prevloasly  taken 
defendant's  deposition,  introduces  and  reads  a 
{tortion  of  the  same  relatioe  to  a  certain  transac- 
tion with  a  view  of  contradicting  the  testimony 
fj^ven  by  defendant  on  Uie  trial,  it  is  not  error 
for  tbe  court  to  permit  defendant  to  read  other 
parts  at  the  d^iosition  wMoh  related  to  the  same 
subject  or  transaction. 
{Syllidma  by  ti^e  CaiarL) 

Error  from  district  court,  Atchison 
county;  W.  D.  Gilbert,  Judge. 

Hudson  A  Tufts,  tor  plaintiff  In  error. 
W.  W.  A  ly.  F.  Gutitrle,  for  defendants  in 
error. 

Johnston,  J.  George  8torch  brought 
this  action  against  A.  B.  Harvey  &  Co., 
to  recover  $498.95,  alleged  to  be  due  as 
rent  for  a  store  building  in  Muscotah.  A 
written  lease  was  executed  on  February  6, 
1884.  "for  the  term  of  one  year,  with  the 
option  of  the  second  party  to  keep  said 
premises  three  years,  if  so  desired,  at  the 
same  rate  of  rent  as  tbe  first  year. "  -The 
rent  agreed  to  be  paid  was  *282  a  year,  in 
monthly  Installments  of  $23.50.  The  de> 
fendants  went  into  possession  of  the  prem- 
ises, and  continued  to  use  the  same  nnttl 
July  1,  lt?S5,  paying  r«it  up  to  tbat  time. 
Tbe  possession  of  the  premises  was  then 
surrendered,  and  the  property  was  leased 
to  others,  and  the  rent  was  paid  to  and 
received  by  plaintiff.  The  plaintiff  claims 
that  the  defendants,  by  occupying  the 
building  beyond  the  year  stipulated  In  the 
lease,  exercised  their  option  to  hold  it  for 
three  years,  and  were  liable  for  the  rent 
under  the  terms  of  the  lease  for  the  full 
time.  On  tbe  other  hand,  the  defendants 
claim  that  they  only  held  the  property  un- 
der the  lease  for  the  year  specified,  when 
they  elected  not  to  exercise  the  option  to 
bold  longer  under  the  lease ;  tbat  they  de- 
sired the  UB9  of  the  building  for  a  short 
time  after  the  expiration  of  the  year,  and 
until  they  could  complete  abuildlng which 
they  were  about  to  erect  lor  their  own 
use;  aud  that  prior  to  the  expiration  of 
tbe  ye^r  they  entered  into  another  cuu- 
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tract  witb  plalotlO  to  lease  the  building 
temporarily,  at  a  rental  ol  $23.6U  per 
montli,  for  snch  time  as  tbey  desired  to 
Dfielt.  Tlie  caae  was  tried  with  a  jury, 
which,  adopted  the  theory  of  the  defeud- 
ants,  and  gave  a  reraict  in  thetr  favor. 
The  plaintiff  complatna  of  the  result,  and 
aeslsns  nnmeroaa  Kroandsof  error;  bot 
tbe  real  questfon  inTOlved»  and  which  was 
BQbmltted  to  the  Jury,  waa  whether  a  tiec- 
ond  contract  waa  made,  as  the  defendants 
claim. 

It  le  conceded  that  the  defendants  sar> 
rendered  the  possession  of  the  property 
on  July  1. 1S85,  and  that  they  paid  tbe 
rent  for  the  term  of  one  year,  and  also  at 
the  rate  of  f 28.60  per  month  tor  tbe  time 
which  they  held  it  b^ond  the  year.  The 
rent  for  the  fractional  month  from  Jane  4, 
18S5,  to  J'uly  1, 1886.  was  919.60,  which  was 
paid  by  defendants,  and  accepted,  and  no 
further  demand  for  rent  was  made  until  De- 
cern l>er  6.  1887,  which  was  10  months  after 
the  expiration  of  three  years.  The  tostl- 
mouy  of  Harvey  was  to  the. effect  that  he 
weuttoStorch  abont  a  month  prevlooato 
theexplratlon  of  the  term,  and  notified  him 
that  they  would  not  hold  the  premises  un- 
der the  lease  beyond  the  term  ;  and  at  the 
same  time  entered  into  another  contract 
with  him,  by  which  they  were  to  hold 
the  premises  at  a  rental  of  928.60  per 
month  until  their  own  bnlldlnj;  was  com- 
pleted. They  proceeded  with  the  erection 
of  tbefrown  bnlldinf^.a  fact  well  known  to 

51aintlft,s  agent,  and  finished  It  on  July  1, 
S85,  when  they  moved  thplr  goods  over 
from  tbe  plalntlfTs  building,  and  rent  was 
then  accepted  by  tbe  plaintiff  for  the  act- 
ual time  whicb  defendants  occnpted  the 
premises.  There  is  also  testimony  tending 
to  show  that  plaintiff  acceptedthe  posses- 
sion of  tbe  premises,  and  let  the  same  to 
otherf*.  taking  compensation  therefor.  If 
tile  defMidants  had  held  over  the  term 
without  declaring  their  purpose,  it  might 
be  taken  as  evidence  that  tbey  had  elected 
to  exercise  their  privilege,  and  bold  the 
lease  for  the  additional  period  of  two 
years,  onder  tbe  terms  of  tbe  lease;  but 
tbe  ]nry  have  tonnd,  npon  snffldent  testi- 
mony, that  defradants  were  occupying 
the  premisee,  after  February  6, 1885,  under 
a  new  and  Independent  contract.  It  was 
the  duty  of  the  lessees,  If  they  desired  to 
continue  under  the  lease,  to  give  prompt 
notice  of  tbelr  purpose;  but  as  tbey  did 
not  desire  to  continue  the  lease,  no  elec- 
tion was  required.  However,  if  a  notice 
had  been  netiessary.  It  was  given  in  good 
time,  and  accepting  delendont'e  testimony, 
as  we  must,  the  exercise  of  the  option  was 
not  a  mere  mental  operation  of  the  defend- 
ants, nnknown  except  to  themselves,  but 
t-hey  made  a  new  contract,  which  leaves 
no  room  for  contending  that  the  further 
occnpatlon  of  the  premtoes  indicated  an 
Intention  of  the  defendants  to  hold  under 
the  original  lease. 

Plaintiff  seems  to  contend  that  a  writ- 
ing was  necessary  between  the  parties,  in 
order  to  change  the  terms  of  the  lease,  or 
the  conditions  under  which  they  contin- 
ued in  possession  of  the  premises.  Tbere 
Is  no  cbanfce  of  the  original  lease.  It  ter- 
minated at  tbe  end  of  the  year,  unless  the 
delEendants  desired  to  and  did  elect  to  ex- 


tend it.  They  did  not  desire  to  exerelse 
this  privilege,  and  sonotdfled  the  plaintiff ; 
and  the  new  lease  was  for  so  brief  a  period  - 
that  it  was  unnecessary  to  commit  It  to 
writing. 

Considerable  complaint  is  made  of  the 
rnllngs  of  the  court  In  tbe  admission  of 
testimony ;  but  we  find  no  such  errors  as 
would  Justify  the  overtnming  of  the  ver^ 
diet.  The  agency  of  McLain  Is  sufficiently 
shown  to  warrant  the  Introduction  of 
testimony  of  what  was  said  and  done  by 
bim  in  connection  with  the  leasing  of  tbe 
premises.  He  resided  In  Muscotah,  where 
tbe  property  was  situated,  and  was  in- 
vested with  authority  to  care  for  the 
property,  and  to  collect  tbe  rents  therefor. 
The  second  contrast  leasing  the  premises, 
however,  was  made  directly  with  the 
plaintiff  himself.  The  deposition  ol  one  of 
tbe  defendants  bad  been  taken  In  advance 
of  the  trial,  and  after  this  party  had  testi- 
fied at  tbe  trial  the  plaintiff  read  a  portion 
of  tbe  deposition  which  he  bad  given,  with 
a  view  of  contradicting  bim,  and  tnqnired 
of  him  if  he  bad  so  testlfled.  Tbe  defend- 
ants then,  over  the  objections  of  the  plain- 
tiff, read  additional  portions  of  tbe  depo- 
sition wblcb  related  to  tbe  same  subject; 
and  of  this  tbey  now  complain.  It  would 
be  manifest  Injustice  to  Introduced  por- 
tion of  the  testimony  of  a  witness  on  any 
subject,  wltbontallowing  the  introduction 
of  all  that  was  said  by  thewltnesson  that 
subject.  The  court  committed  no  error 
In  admitting  the  other  answers  or  state- 
ments of  the  witness  concerning  tbe  same 
•transaction. 

The  ruling  of  the  court  on  the  giving 
and  refusal  of  Instructions  is  a  snbject  of 
complaint;  but  we  find  no  prejudicial  er- 
ror, and  think  that  the  charge  given  fairly 
presented  the  case  to  the  Jnry.  The  find- 
ings of  the  Jury  appear  to  be  sufficiently 
definite,  and  these  answer  some  of  the 
numerous  objections  urged  against  tbe 
rulings  on  tbe  testimony.  Tbe  real,  and  in 
fact  about  tbe  only,  question  in  the  case  Is 
one  of  fact,  as  to  wbetherasecondcontract 
was  made,  and  upon  this  tbere  Is  a  sharp 
conflict  in  the  testimony ;  bat  the  verdict 
of  the  Jnry  settles  that  conflict  In  favor  of 
the  defendants,  and  we  find  no  sufflclent 
ground  tor  disturbing  the  verdict.  The 
Judgment  will  be  aflBrmed.  All  the  Justices 
concurring. 

  (H  Kan,  741) 

State  Ins.  Co.  t.  CnnaT. 
(Supreme  Court  of  Kanwu.  Deo.  6, 1890.) 
Inbtrdctioss. 
la  the  absence  of  tbeevideBce,  or  any  state- 
ment of  its  purport,  it  cannot  be  said  that  an 
instmctloii  requested  by  one  of  the  parties,  bow- 
ever  ocnreot  as  an  abstract  statemsnt  of  the  law, 
was  applicable  to  the  case,  or  that  its  refnoal  was 
material  error. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  coun- 
ty; A.  L.  L.  Hamilton,  Judge. 

W.  M.  Duff  and  Thotnas  H.  Bain,  tor 
plaintiff  in  error.  6,  F.  Aikmaa,  for  de- 
fendant In  error. 

Johnston,  J.  This  was  an  action 
brought  by  the  State  Insurance  Company 
against  William  Curry  to  recover  983.60, 
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alleged  to  be  dne  Dpon  a  promissory  note 
executed  by  Carry  on  December  31,1885, 
in  payment  ot  a  piemium  on  a  policy  of 
Insurance.  The  anuwer  of  the  defendant 
was  that  there  was  a  failnre  ot  considera- 
tion; that  the  company  had  not  com- 
plied with  the  laws  of  the  state  of  Kan- 
sas; and  that  the  policy  issned  to  Curry 
b}'  the  company  was  not  in  accordance 
with  the  agreement  of  the  parties.  The 
company  brings  the  case  to  this  court,  al- 
lying that  the  district  court  erred  lu 
not  giving  certain  Instructions  which  It 
requested. 

The  objection  to  the  ruling  ot  the  court 
Is  not  available,  lor  the  reason  that  nei- 
ther the  evidence  nor  any  statement  ot  Its 
pnrport  is  preserved  in  the  record.  In 
the  absence  of  the  evidence,  It  cannot  bo 
said  that  an  Instrnction,  however  correct 
as  an  abstract  statement  of  the  law,  was 
applicable  tu  the  case,  or  that  its  refusal 
was  material  error.  Auld  v.  Kimberlin. 

7  Kan.  6U1 ;  Town  of  Leroy  v.  McConnell. 

8  Kan.  273:  Head  v.  Dyson,  31  Kan.  74, 1 
Pac.  Bep.  258;  CommlBHlunera  v.  Boyd,  31 
Kan.  765,  3  Pac.  Bep.  523;  Stetler  v.  King, 
48  Kan.  316,  23  Pac.  Bep.  558.  The  Judg- 
ment of  the  district  court  will  lie  affirmed. 

All  the  Justices  concurring. 


(«  Kan.  <s)   

Seaton  v.  Suith  et  rI. 
{Supreme  Court  of  Kanaaa.   Deo.  6,  1890.) 

RSCBPtlOS  OF  VSBDICT— AbSBNOB  OV  CODNSBL. 

Where,  during  the  progress  of  a  trial,  and 
after  the  ixary  had  retired,  counsel  for  defendaat. 
asks  permission  of  the  judge  to  leave  the  court- 
room and  go  to  his  law-office,  with  the  under- 
standing tbat  the  judge  is  to  send  a  bailiff  (or 
him,  when  the  Jury  returns  into  court,  and  the 
Judge  fails  to  send  word  to  connsel,  and  receives 
the  verdict  of  the  Jury  Id  bis  absence,  and  that 
of  the  defendant,  and  the  verdict  is  read  aloud 
to  the  Jury,  and  no  dissent  made  to  the  question 
as  to  whether  it  is  their  verdict,  and  tbe  Jury  is 
not  polled,  held,  that  such  omission  upon  the  part 
of  the  trial  Judge  is  aotsuchan  erroraawillcause 
a  reversal  of  the  judgment. 
(Syllainie  by  Green,  C. ) 

CommisslonerB'  dnclsion.  Error  from 
district  court,  Harvey  county;  L.  Houk, 
Judge. 

Brown  &  Kline,  tor  plaintiff  is  error. 
Bowman  A  Bucber,  for  dt^endants  in  er- 
ror. 

Green,  C.  This  case  wasappealed  from 
Justice's  court  to  the  district  court  of 
Harv?y  county,  where  it  was  tried  by  a 
Jury,  and  a  verdict  rendered  tor  $33  for 
plalntiffti  below.  The  only  errorrelied  up- 
on is  the  failure  upon  the  part  of  the  trial 
court  to  send  a  bailiff  for  tlie  counsel  for 
defendant  in  the  court  below,  when  the 
Jury  returned  Into  court  with  a  verdict. 
It  appears  from  the  record  that,  after  the 
Jury  had  been  out  for  a  few  hours,  the 
counsel  who  had  charge  of  the  case  for  the 
defendant  below  made  an  arrangement 
with  the  rourt  whereby  he  was  permitted 
to  retire  from  the  court-room  and  go  to 
his  law-ofT1ci>,  and  that  he  was  to  be 
called  by  a  bailiff  when  tlieiury  had  agreed 
upon  a  verdict.  This,  It  is  claimed,  tbe 
court  failed  to  do.  When  tlie  jury  did 
come  Into  court  with  a  verdict,  tbe  same 


was  received,  in  the  nbsence  of  the  coun- 
sel, and  the  Jury  discharged,  without  glv- 
ingthe  defendant  any  opportunity  to  poll 
the  Jury.  Was  this  error?  The  record 
discloses  the  fact  that  the  verdict  was  re- 
ceived by  the  court,  read  aloud  In  the  pres- 
ence of  the  Jury  by  tlie  clerk,  and  after 
such  reading  the  court  inquired  if  that 
was  the  verdict  of  each  and  all  ot  the  Jury- 
men, to  which  the  Jury  made  no  dissent; 
but  the  Jurymen  were  not  poUftd.  Ordi- 
narily, it  Is  the  duty  of  counsel,  In  charge 
of  a  case  upon  triai,  to  remain  In  tbe 
court-room  until  Its  final  disposition.  It 
was  a  matter  of  courtesy,  upon  the  part 
of  the  trial  Judge,  that  permission  was 
given  to  counsel  to  retire  from  the  court- 
room. It  was  extended  without  the 
knowledge  or  consent  of  the  other  parties 
to  tbe  action.  It  could  hardly  be  claimed 
that  it  was  a  part  of  the  Judge's  duties  to 
send  for  counsel  when  bis  presence  was 
nncessary.  It  had  doubtless  escaped  ibe 
Judge's  mind,  in  tbe  press  ol  bis  official 
duties,  that  he  was  to  dispatch  a  messen- 
ger to  counsel,  upon  the  return  of  tbe 
jury  with  a  verdict.  It  being  a  matter 
outside  of  the  duties  of  a  judge,  and  made 
solely  for  the  convenience  and  uccommo- 
datton  of  connsel,  we  do  not  think  the 
plaintltb  below  should  be  obliged  tu  try 
the  case  a  third  time  fur  this  omission  up- 
on the  part  of  the  trial  Judge  to  notify  tbe 
counsel.  There  Is  no  showing  made  that 
the  defendant  below  was  In  any  wise 
wronged,  or  that  any  different  result 
would  bave  been  reache<1.  It  Is  possible 
that  the  jury  could  have  been  polled  if 
counsel  bad  returned  tu  theconrt-room 
in  a  reasonable  time.  He  simply  retired 
upon  the  promise  of  tbe  Ju^ee  to  send 
word  to  him.  This  he  omitted  todo.and, 
it  being  s  favorextended  to  counsel  alone, 
we  think  the  case  should  not  be  reversed 
for  tbls  oversight  of  tbe  Judge,  and  the 
Judgment  should  be  affirmed. 

Prr  Curiam.  It  is  bo  ordered;  all  tbe 
Justices  concurring. 

(«  Kao.  17) 

Taylor  t.  Mlnton  et  al, 
(Supreme  Court  ttf  Kanaaa.  Dec.  0, 189a) 
RioHTa  OF  Executobs  intbb  Sb. 
One  executor  cannot  sue  his  co-exeootOT  for 
money  or  property  in  his  hands  belonging  to  the 
estate  of  the  deceased. 
{Syltatnia  by  Strang,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Pratt  county;  S.  W.  Les- 
lie, Judge. 

J.  F.  Kiafe,  for  plaintiff  In  error.  B.  B. 
Johnson,  for  defendants  In  error. 

Strang,  C.  Action  on  a  promissory 
note.  Martin  Taylor  and  E.  C.  Mlnton 
were  executors  ot  the  estate  of  Samuel 
Taylor,  deceased.  Minton  did  most  of  the 
business,  and  handled  the  money,  which 
he  deposited  In  bis  own  name  in  a  bank. 
Some  time  before  tbe  estate  was  settled, 
and  tbe  administration  closed  up,  Taylor 
and  Mlnton  looked  over  Mlnton's  account 
as  executor,  and  It  was  found  tbat  Mln- 
ton bad  used  for  himself  9120  of  funds  be- 
longing to  the  estate.    To  make  the 
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amoant  Kood,  be  made  hie  promlfiRory 
note  to  Martin  Taylor,  bis  co-executor, 
bat  made  It  to  Taylor  Individually,  in- 
Btead  of  to  bim  an  executor.  The  other 
defuDtlant,  E.  McFeetera,  Higned  the  note 
with  MiDton.  When  the  note  became  due 
MintOD  failed  to  pay  It,  and  Taylor  brought 
an  action  in  bto  own  nameagainatMlnton 
and  McFeeters.  The  case  was  commenced 
before  a  Justice  of  the  peace,  where  tbe 
plalntitf  tiled  the  note  as  a  bill  of  particu- 
lars. The  defendants  failed  to  appear, 
and  Jndfcraent  was  rendered  against  them 
by  default.  Defendants  then  appealed  to 
the  district  court,  where  the  case  was 
tried  by  tbecoart  andjnrywltbont  any  fur- 
ther pleadings,  resulting  In  a  verdict  for 
defendants.  Motion  for  a  new  trial.  Mo- 
tion overruled.  The  question  presented 
to  this  court  Is  raised  on  the  instructions 
of  the  court  to  the  Jury,  which  are  as  fol- 
lows: "(1)  Tun  are  Instructed  that  the 
law  Jmpltes  that  every  promissory  note 
that  is  made  and  delivered  was  given  for 
a  good  and  valuable  consideration,  and  In 
this  case  the  burden  of  proof  is  npon  the 
defendants  to  establish,  by  a  preponder- 
ance of  the  evidence. that  the  note  In  ques- 
tion was  given  without  consideration 
passing  from  plaintiff  to  defendant  E.  C. 
MInton;  and,  unless  defendants  ha vt;  done 
this,  tbe  ]nry  should  find  for  tbe  plaintiff 
such  sum  as  you  find  is  due  and  unpaid  on 
said  note.  Ton  are  farther  instructed 
that  tbe  want  of  consideration  destroys 
the  validity  ol  a  note  in  the  hands  ot  tbe 
payee,  and  this  without  regard  to  the 
good  faith  of  the  transaction  in  which  the 
note  was  given;  and  In  this  case,  it  the 
Jury  believe  from  the  evidence  that  the 
note  was  given  without  any  good  or  val- 
uable consideration  passing  from  the 
plaintifr  individually  to  the  defendants,  or 
one  of  them,  your  verdict  should  be  for 
the  defendants.  (2)  The  plaintiff  in  this 
case  Is  suing  in  his  individual  capacity, 
and  not  as  a  representative  of  the  estate 
of  8amael  Taylor*  deceased.  All  evidfflice 
In  relation  to  the  consideration  of  account 
of  defendant  MInton  with  said  estate  Is 
withdrawn  from  your  consideration ;  and. 
In  order  to  find  for  the  plaintiff  in  this 
case,  you  must  ttelleve  from  the  evidence 
there  was  a  good  and  valuable  considera- 
tion passing  from  the  plaintiff  Individual- 
ly to  the  defendants,  or  one  of  them,  tor 
which  said  note  was  given. "  Tbe  defend- 
ant MInton  admitted  thjit  he  was  shortln 
bis  accounts  with  the  estate  of  Samuel 
Taylor,  deceased,  at  the  time  he  gave  the 
note.  Id  the  sum  of  $l^l>.  and  that  be  gave 
the  note  to  Martin  Taylor  to  make  good 
bis  account  with  the  entate,  but  dented 
that  be  ever  owed  Martin  Taylor  any- 
thincf.  Tbe  ease  seems  to  have  been  treat- 
ed by  tbe  district  court  as  one  between 
Martin  Taylor  and  the  defendants,  with- 
out any  regard  to  the  representative  ca- 
pacity of  either  Taylor  or  MInton.  Vlew- 
lu'z  the  cuse  within  these  limits,  there 
seems  to  be  no  serlons  error  In  the  instruc- 
tions of  the  court.  But  it  is  difficult  to  re- 
frain from  looking  beyond  these  narrow 
limits,  since,  the  moment  the  evidence  ap- 
pears, It  becomes  apparent  that  Martin 
Taylor  took  and  buldstbe  note  forthe  use 
of  his  father's  estate.  All  tbe  evidence  on 


both  sides  proves  this.  Looklngattbecase 
In  the  light  of  the  real  position  of  the  par- 
ties, Taylor  and  MInton,  and  treating 
them  as  co-executors,  as,  under  the  evi- 
dence, tbey  were,  both  at  the  time  the  note 
was  given,  and  at  the  time  of  the  trial, 
the  action  cannot  be  maintained.  Being 
co-execators,  tbe  possession  of  the  lands 
of  tbe  estate  by  either  is  the  possession  of 
the  other;  tbe  possession  being  inlaw  a 
Joint  one.  Funds  In  the  hands  of  MInton 
belonging  to  the  estate  ot  which  he  and 
Taylorwere  co-executors, If  transltrred  by 
falm  to  Taylor,  are  still  In  the  Joint  pos- 
session of  both.  The  giving  of  tbe  noteby 
MInton  to  Taylor  did  not  cancel  Mlnton's 
engagement  Co  the  estate.  He  was  still 
liable  to  tbe  estate  lor  the  money  ot  tbe 
estate  that  had  reached  his  hands.  He 
might  have  been  required  by  tbe  probate 
court  to  tum  Itover  for  distribution  with- 
out regard  to  the  note.  Nor  did  the  re- 
ceipt ot  tbe  Dute  from  MInton  charge  Tay- 
lor with  the  money  tbe  note  was  Intended 
to  represent,  so  long  as  the  money  actual- 
ly remained  in  Mlnton's  custody.  Not- 
n»lthstandlng  tbe  note,  until  the  estate 
was  settled  up,  or  the  probate  court  re- 
quired him  to  turn  over  the  money  for  dis- 
tribution, MInton  had  a  right  to  the  cus- 
tody thereof.  Jf  the  note  could  be  treated 
as  a  part  of  the  assets  of  the  estate,  MIn- 
ton bad  the  same  right  to  tbe  custody  ot 
It  that  Taylor  had,  and  tbe  possession  of 
the  note  by  Taylor  was.  In  law,  equally 
the  possession  uf  MInton.  The  Htatute 
provides  a  simple  and  direct  method 
whereby  funds  in  the  hands  of  an  exeou- 
tor  may  be  released  from  his  custody  for 
the  benefit  ot  the  creditors  or  distributees 
of  the  estate.  Itlstberetore  recommended 
that  the  Judgment  ctf  the  district  court  be 
affirmed. 

Per  CuBiAM.  It  Is  so  ordered;  all  tbe 
Justices  concurring. 


,         <44  Kan.  721) 

TiLFORD  et  al.  V.  Citt  of  Olatbb  et  al. 

(Supreme  Court  of  Katmu.  Deo.  1,  1990.) 

Mdnioipal  CoBPoai.TioNS— Ankbution  ot  Fabk- 
iNo  Land. 

Farmine  land  adlaoent  to  a  ci^  of  the  sec- 
ond class,  wmch  has  been  platted  into  blocks 
and  lots,  may,  by  ordiaance.  be  annexed  to  snch 
city.  Following  City  of  Emporia  v.  Smith.  49 
Ean.  433,  23  Pac.  Kep.  616. 
{SyUaims  by  Oreen,  C.) 

Commissioners'  decision.  Errortrom  dis- 
trict court,  Johnson  county;  J.  P.  Hind- 
UAN,  Judge. 

John  T.  Little,  for  plaintiffs  In  error.  S. 
T.  SeatoUt  lor  defendants  in  &rov. 

Green,  C.  This  action  was  commenced 
in  the  district  court  of  Johnson  county, 
to  perpetually  enjoin  and  restrain  the  city 
of  Olathe  from  exercising  any  authority 
over  certain  territory  which  the  city  bad, 
by  ordinance,  annexed  to  and  Included 
within  ItR  corporate  bounds;  and  also  tu 
restraln  the  city  assessor  from  assessing 
the  annexed  territory  tor  the  year  1888. 
The  Injunction  was  denied  In  tbe  court  be- 
low, and  the  plaintiff  In  error  brings  tbe 
case  here  for  review.  Tbe  case  was  tried 
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in  the  district  coart  upon  an  agreed  state- 
ment of  facta,  which  showed  that  the  an- 
nexed territory  had  been  platted  as  "Ste- 
venson Place,"  and  duly  acknowledpred, 
and  that  such  plat  had  been  flled  In  the  otflce 
of  the  reKiiiter  of  deedeot  Johnson  county, 
and  that  the  territory  Includod  witbia 
Stevenson  place  was  ad]ac«it  to  the  city 
of  Olathe.  The  facts  in  this  cane  brines 
tlie  real  question  in  controversy  wltbln 
the  rule  Icdd  down  in  the  case  of  City  ol 
Emporia  v.  Smith,  42  Kan.  433,  22  Pac. 
Hep.  ei6,  where  this  court  held  that  own- 
ers of  farming  land  that  lies  adjacent  to  a 
dty  of  the  second  class,  who  volun- 
tarily subdivide  their  adjacent  landslnto 
blocks  and  lota. and  thus  create  the  condi- 
tions upon  which  cities  nf  the  second  class 
are  authorised  to  make  their  subdivisions 
a  part  of  the  city,  cannot  defeat  such  an- 
nexation by  aclalm  that  tbeextentof  their 
homestead  is  reduced  to  one  acre,  without 
their  consent.  We  see  no  distlnetioQ  be- 
tween the  case  at  bar  and  tbe  case  above, 
and  we  deem  It  unnecessary  to  enter  upon 
any  further  dtscussion  of  the  homestead 
right  which  was  claimed  In  that  case,  as 
well  as  in  this,  and  content  ourselves  by 
recommending  an  affirmance  of  the  Judg- 
ment in  this  case  upon  tbe  authority  of 
that  case. 

Pbb  CcBiAif .  It  iB  BO  ordered ;  all  tbe 
]u8ti<*e8  concurring. 

(46  Ku.  101)   

State  t.  Altbn. 
(Supreme  Ctmit  cf  Kamcu.  Deo.  8, 1800.) 

iNTOXIOATINa  liiqUOBS— IlXBQAL  SAI.B8. 

1.  In  aprosectttdonforselliDffiutoxioatinff  liq- 
uor, the  state  elected  to  stand  tor  trial  upon  each 
of  three  counts  on  sales  made  as  testified  to  by 
four  persons,  which  the  defendant  insisted  consti- 
tuted but  one  sale.  A  conviction  upon  each  count 
followed,  but  the  court  set  aside  the  conviction 
ae  to  two  of  the  counts,  and  approved  it  as  to  the 
third.  Heldt  that  the  court.  In  overruling  the 
verdict  as  to  two  counts  and  Buatalnlng  It  as  to 
the  third,  did  not  trench  on  the  provlhce  of  the 
Jury,  and,  as  there  was  sufBcient  testimony  to 
sustain  the  third,  the  defendant  has  no  cause  to 
complain. 

2.  The  evidence  examined,  tm&heldto  besuffl' 
dent  to  show  that  the  liQuor  sold  was  Intoxicat- 
ing. 

{SyllaJtnts  by  the  Court.) 

Appeal  from  district  Goort,Rll^coDnty; 

B.  B.  Spilman,  Judge. 

Oreen  &  Hessin,  for  appellant.  L.  B. 
Kellogg,  Atty  Gen.,  and  Jf\  L.  Irlabylor  the 
State. 

Johnston,  J.  This  Is  an  appeal  from  a 
conviction  of  Charles  Alten,  who  was 
charged  in  17  counts  of  an  information 
flled  against  blm  tor  selling  intoxicating 
liquors.  He  was  found  guilty  on  7  counts, 
but  the  court  set  aside  the  conviction  as 
to  2  of  the  counts,  and  approved  it  as  to 
the  others.  The  defendant  sold  cider  to 
numerous  persona,  charging  them  at  the 
rate  of  25  cents  a  bottle  and  ¥1  a  gallon 
for  the  same.  The  contention  was,  and  Is, 
that  the  liquor  sold  was  notintoxicating; 
bat  a  reading  of  the  record  dlBcIosea  suffi- 
cient evidence  to  sustain  the  verdict.  One 
witness  says,  "It  intoxicated  us  to  some 
extent,"and  that  he  "felt  pretty  good  and 
boIaterouB. "  Another  witness  said,  *'it 


kind  of  livened  ue  up  a  little  sol  could 
feel  It,"  and  that  "It  intoxicated  me  a  lit- 
tle," Mnd  made  htm  feel  like  singing  Hougs. 
Another  testified,  **lt  mademeintoxicated, 
—kind  of  tipsy."  Another  stated  that  it 
affected  him  about  the  same  as  tbe  drink- 
ing of  whisky  did.  And  tbere  was  still 
another  who  said  It  made  blm  **dizsy- 
beaded."  Tbere  Is  considerable  more  tes- 
timony of  a  like  character  In  tbe  record, 
and,  althoagh  defendant  produced  testi- 
mony tending  to  show  that  the  liquor  sold 
was  not  an  intoxicant,  we  are  inclined  to 
think  that  the  weight  of  evidence  is  with 
the  state.  At  any  rate,  there  Is  sufficient  to 
upfaoid  the  verdict  that  has  received  the 
approval  of  the  trial  court.  State  v.  Mc- 
Laln,  48  Kan.  439,  23  Pac.  Hep.  651. 

A  further  claim  Is  made  as  to  the  action 
of  the  court  In  sustaining  the  motion  tor& 
new  trial  as  to  tbe  sixteenth  count,  and 
overruling  it  as  to  tbe  fifteenth  and  seven- 
temth  counts.  The  state  was  required  to 
elect  upon  which  connts  of  the  informa- 
tion It  would  stand  for  trial,  and  amons 
others  elected  to  stand  upon  the  tbree 
counts  last  named.  The  evidence  npon 
which  the  state  relied  for  conviction  In 
these  three  counts  was  that  of  Charles 
Ryan,  W.  Stevens,  James  Mallon,  and  John 
Mallon.  It  Is  claimed  that  the  testimony 
of  these  witnessed  shows  that  while  all 
obtained  liquor  from  the  defendant,  yet 
that  it  only  constituted  a  single  transac- 
tion and  sale,  and  that  tbe  court  In  deter- 
mining themotlon  decided  thatthe  char^ 
in  the  sixteenth  count  was  a  sale,  and 
that  those  In  the  fifteenth  and  seventeenth 
counts  were  not,  and  in  that  way  usurped 
the  province  of  the  Jury  In  determining  the 
guilt  or  Innocence  of  the  defendant.  The 
objection  Is  not  good.  The  state  elected 
to  stand  upon  the  sixteenth  count,  and 
there  is  sufficient  evidence  to  sustain  tbe 
finding  uf  the  Jury  thereon.  It  Is  unnec- 
essary to  examine  the  question  of  wbether 
tbere  was  testimony  to  sustain  tbe  finding 
upon  theflfteentb  and  seventeenth  connts, 
ae  the  state  Is  not  complaining  of  tbe  roi- 
ings  made,  and  tbe  defendant  cannot  com- 
plain of  a  decision  In  his  favor.  The  court 
did  not  trench  upon  the  functions  of  the 
jury,  because  the  jury  had  already  found 
the  defendant  guilty  upon  the  sixteenth 
count,  and  the  only  question  to  be  deter- 
mined Is  whether  the  Jury  was  Justified  In 
finding  the  verdict  of  guilty  upon  that 
count.  This  being  sufficient,  the  convle- 
tlon  must  stand.  The  Judgment  of  the 
district  court  will  be  affirmed.  All  the 
Justices  concurring. 

  («  Kaa.  99) 


Galtebt  v.  Whithobb. 
(Supreme  Court  of  KoMoa.   Deo.  8,  1800.) 
Eleotiotis—Contist— Kajus  ov  Caxdidates. 
If,  for  s  certain  offloe,  there  Is  but  one  per 
son  running  of  a  given  name,  say  the  name  oi  O. 
L.  CalverL  he  should  be  permitted  to  show,  in  a 
proper  action  brought  therefor,  that  ballots  cast 
bearing  reweotlvely  the  names  '^Calvert,"  "A. 
L.  Calvert, "  and  "J.  C.  Calvert, "  were  meant 
and  intended  by  the  voters  so  casting  them  to 
have  been  cast  for  G.  L.  Calvert. 
[Sylluima  by  SimpMon,  C.) 

Commissioners*  decision.  Original  pro- 
ceeding in  quo  wajTAntOt- 
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J.  W.  Lf.wls  and  Bagley  &  Andrews,  for 
pluintia.  D.  Overmyer  and  W.  a  Webb, 
lor  defendant. 

Simpson,  G.  This  la  an  orlslnal  acUon 
In  this  court.  The  petition  allcKes  that 
the  plaintiff,  G.  L.  Calvert,  is  and  was  a 
restnent  of  Itasca  township,  In  Sherman 
county,  on  the  1st  day  ol  November,  1889; 
that  at  the  regular  election  In  November, 
1889,  the  plaiutia  and  defendant  were 
candidates  tor  the  oillce  ut  Justice  of 
the  peace  In  and  for  snld  township; 
that  the  defendant,  Charles  W.  Whlt- 
more,  received  159  votes,  and  that  the 
plaintiff  received  157  votes;  and,  in  ad- 
dition to  the  157  perfect  ballots  tnat  were 
cast  fur  the  plaintiff,  the  foIIowinK  imper- 
fect votes  were  cast :  One  for  Cal  vert,  one 
for  A.  L.  Calvert,  and  one  for  J.  C.  Cat- 
vert.  He  further  alie8:ea  that  the  three 
ballots  cast  bearing  respeutlvely  the 
names  of  "Calvert,"  "A.  L.  Calrert,"and 
"J.  C.  Calvert,"  were  meant  and  intended 
by  the  voters  so  caBtlng  them  tor  this 
plaintiff,  G.  L.  Calvert,  and  la  truth  and 
intact  wei-e  so  voted  for  plaintiff  for  said 
office;  that  In  erasing  the  name  of  Charles 
W.  Wbitmore,  and  writing  instead  there- 
of the  name  of  thepjalntlff  on  said  ballots, 
the  persons  preparing  thesamemeant  and 
Intended  to  write  on  each  of  said  ballots 
the  name  of  G.  L.  Calvert,  but  by  mistake 
wrote  the  names  as  aforesaid ;  that,  prior 
to  said  election,  the  electors  of  said  town- 
ship met  in  itaass  convention,  and  nom- 
inated, OS  candidates  for  Justice  of  the 
peace,  W.  K.  Brown,  Charles  W.  Whit> 
more,  and  this  plaintiff,  G.  L.  Calvert,  and 
that  these  three  persons  were  the  only  can- 
didates for  said  office  at  said  election ; 
that,  at  the  time  of  the  election, this  plain- 
tiff had  an  office  In  the  town  of  Good- 
land,  in  said  township,  and  that  no  per- 
son bearing  the  name  of  A.  L.  Calvert  or 
J.  CCaWert  resided  in  said  township,  and 
that  the  only  other  person  residing  In  said 
township  bearing  the  name  of  Calvert 
was  a  fanner,  renldlng  on  a  claim  in  the 
most  remote  corner  of  the  township,  and 
who  was  not  a  candidate,  and  who  was 
entirely  unknown  to  the  great  body  of 
the  electors  of  said  township ;  that  the 
names  of  the  electors  casting  the  three 
ballots  above  named  are  known  to  the 
plaintiff,  and  are  ready  and  willing  to  tes- 
tify that  said  ballots  bearing  the  names 
of  "Calvert,"  "A.  L.  Calvert,"  and  "J.  C. 
Calvert"  were  so  prepared  and  voted  by 
mistake,  bnt  were  In  fact  cast  for  the 
plaintiff  for  justice  of  the  peace.  He  then 
alienees  the  canvass  ol  the  vote,  the  Issu- 
ance of  a  certificate  of  election  to  defend- 
ant, that  the  plaintiff  filed  hie  oath  of 
office,  and  offered  an  offlda!  bond  for  ap- 
proval, demanded  the  possesslnn  of  the 
oflSce,  etc.  To  this  petition  a  demurrer  Is 
interposed,  because  It  does  not  state  a 
cause  of  action.  We  think  the  petition 
contains  every  necessary  allegation  to 
state  a  good  cause  of  action  on  the  part 
iif  the  plaintiff,  and  therefore  recommend 
that  the  demnrrer  be  overruletl,  and  the 
defendant  allowed  30  days  to  answer. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 

T.2^.no.6— IS 


(44  Kml  7U) 

State  v.  Bohau?  et  h1. 

(Su/preme  Court  of  Kansas.  Dec.  6,  1890.) 

LaHCENT— EVIDENOB— CotLATBRAI,  CRIUBS. 

1.  At  the  trial  of  tvro  persons  charged  with 
the  larceny  of  a  load  of  wheat,  it  is  not  error  for 
the  trial  court  to  reject  evidence  tending  to  show 
tliat  the  father  of  one  of  the  persons  charged  tried 
to  hire  other  persons  to  haul  the  wheat  to  towo, 
and  deolared  that  he  bad  hired  the  priaoners  to 
do  so. 

S.  It  is  never  permitted  the  state  to  attempt 
to  prove  collateral  crimes,  either  .by  the  cross- 
examination  of  a  defendant  or  by  evidonce  offered 
in  chief,  but  a  mere  passinft  reference  to  othex 
crimes  in  the  course  of  acroes-ezaminatioD  is  not 
ocmsidered  prejudicial  error  in  a  otse  where  on 
the  whole  record  there  is  no  room  fnr  doubt  as 
to  the  guilt  of  the  defendants. 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Russellconuty;  W.O.Eaviv 
LAND,  Judge. 

L.  B.  &  M,  J.  SeanSalmr  and  David  Ratb- 
bone,  for  appellants.  L,B.  Kellofor,  Atty. 
Gen.,  and  G.  W.  Holland,  for  the  State. 

Simpson,  C.  The  appellants  were  con- 
victed at  the  March  term,  1890,  of  the  dis- 
trict court  of  Bnssell  county,  of  ateallng 
64  bushels  of  wheat  of  the  value  of  923.76. 
They  appeal  to  this  court,  and  ask  a  re- 
versal of  thejudgment  forvarious reasons. 
They  admitted  in  open  court  that  they 
hauled  the  wheat  In  the  night-time  to 
towuj  and  it  is  in  evidence  that  they  tried 
to  sell  it.  In  fact,  without  the  admission, 
the  proof  of  the  taking  was  conclusive. 
By  way  of  defense  they  alleged  that  one 
Jesse  Clough,  the  father  of  one  of  the  de- 
fendants, hired  them  to  haul  the  wheat  to 
town.  As  an  excuse  for  doing  so  in  the 
night-time,  thny  claim  that  Jesse  Clough 
said  that  the  wheat  was  mortgaged.  The 
pretended  agreement  with  Jesse  Clough  is 
testified  to  by  his  wife,  the  mother  of  one 
of  the  defendants,  Clough  himself  not  be^ 
Ing  produced,  or  his  absence  satisfactorilr 
accounted  lor.  The  evidence  of  the  de- 
fendants, with  that  of  Mrs.  Clough,  con- 
stituted a  good  defense,  if  true;  but  it  is 
evident  that  the  Jary  ^  not  believe  In 
the  truth  of  the8tf>ry.  flbmplaiutla  made 
of  the  cross-examination  of  the  defendant 
Romalii,and  It  does  seem  thattheextreme 
limit  was  reached  In  that  direction.  To 
what  extent  a  defendant  can  be  cross-ex- 
amined, as  to  his  previous  residence  and 
history.  Is  a  matter  lai-gely  In  the  discre- 
tion of  the  trial  court,  and  dependent  on 
the  developments  of  the  trial.  We  decline 
to  say  In  this  particular  case  that  such 
discretion  was  abused.  Complaint  is  also 
made  that  the  Btat%  attempted  to  show 
the  commission  of  otner  crimes  by  the  de- 
fendant Romain  prior  to  the  one  with 
which  he  was  charged  at  this  trial.  The 
only  recitation  in  the  record  that  ap- 
proaches such  an  attempt  is  certain  ques- 
tions asked  of  Romain  on  cross-examina- 
tion. The  inquiry  as  to  whether  or  not 
be  had  brought  another  load  of  wheat  In- 
to town  and  sold  It  seems  to  have  been 
provoked  by  his  own  statement  on  his  ex- 
amination In  chief,  and  In  our  view  Is  not 
prejudicial. 

The  other  inquiry,  as  to  whether  or  not 
he  had  not  taken  two  chickens  from  a 
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farmer  as  they  were  driving  along  the 
road  from  the  house  at  which  the^  had 
taken  the  wheat,  on  thcdr  way  to  town, 
ought  not  to  have  lieen  permitted,  and 
jet  It  waH  H  trivia]  matter;  and,  in  view 
of  ftur  strong  conviction  that  t be  verdict 
of  the  Jury  Is  meet  amply  suutalned  in 
overy  reepect,  we  will  not  reverse  tor  Bucb 
an  immaterial  error. 

Objection  la  made  to  the  ruling  of  the 
trial  court  excluding  the  evidence  of  Duffy, 
by  whom  the  defendants  Rought  to  prove 
that  Jesse  Clongb  offered  to  sell  or  mort- 
gage this  particular  wheat  to  him.  The 
defendants  nought  also  to  prove  by  one 
Clarkson  that  prior  to  December  9th  (the 
day  the  wheat  was  taken)  Jesse  Clough 
tried  to  hire  Clarkson  to  haul  tbewheattu 
town,  and  irfterwards  told  Clarkson  that 
he  had  hired  defendants  to  do  so.  These 
offers  were  rejected  by  the  court,  and  this 
Is  alleged  as  material  error  It  is  true 
that  In  an  action  for  the  possession  of  per- 
sonal property  the  dectaratlonsof  a  party 
thereto,  as  to  bis  ownership  while  in  pos- 
session, accompanying  some  principal 
fact,  which  tbey  serve  to  explain  and  qnal- 
are  sometimes  said  to  be  a  part  of  the 
ree  geatm,  and  are  admissible  in  evidence. 
(ReTley  v.  Haynes,  3R  Kan.  269.  16  Pac. 
Itep.440;)  bnt  this  rule  has  no  application 
to  this  case.  Clough  Is  not  a  party.  The 
title  to  tbe  wheat  Is  not  being  determined 
as  between  him  and  some  other  claimant, 
and  his  declarations  are  hearsay  to  all 
Intent  and  purpose.  There  was  no  error 
In  excludins  this  class  of  declarations. 
Neither  was  there  error  In  excluding  tbe 
evidence  proposed  to  be  given  by  Knapp 
that  Romaln  tnid  him  that  he  was  going 
to  bnul  wheat  for  Jesse  Clough.  This  was 
a  self-serving  declaration  of  Komain,  and 
could  not  be  given  to  thejury  In  this  man- 
ner. There  Is  no  force  in  tbe  criticisms 
npon  the  in<itructions  of  the  trial  court  to 
thejnry.  Taking  tfaem  all  toc^ether.  they 
stated  every  element  constituting  tbe 
crime.  Tbe  defendants  were  given  the  full 
benefit  of  every  presumption  of  innocence. 
The  record  shows  the  guilt  of  the  defend- 
ants, and  does  nat  show  such  prejudicial 
errors  as  to  entifle  them  to  another  trial. 
We  recommend  that  tbe  Judgment  of  con- 
Tictlon  be  afHrmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
Jastices  concurring. 


(45  Kan.  81)   

Gilbert  et  el.  t.  BoARn  or  Education  of 
THE  City  of  Newton. 

Pearson  v.  Same. 

(Supreme  Court  of  Xotims.  Dec.  6,  1890.) 

School  Trbabcrbb— Lubilitt  tor  School  Fimu 
—Action  ox  Bosds— Liabiutt  or  Sdbbtibs. 
1.  Where  a  treasurer  of  the  board  of  edu- 
cation of  a  city  of  the  second  class  gives  an  or- 
dinary official  bond  upon  taviDg  the  possession 
of  his  office,  and  afterwards  upon  the  onler  of  the  • 
board  of  education  gives  an  addltioDal  bond  with 
substantially  tbe  same  condition  as  the  first 
bond,  but  with  different  sureties,  and  when  his 
term  of  office  expires  he  fails  to  deliver  to  his 
successor  in  office  tbe  balance  of  the  school  fund 
due  to  the  school  corporation,  and  the  board  of 
education  commences  an  action  therefor  against 
htm  and  his  suKtles  on  both  bonds,  held,  that 
two  CMises  of  action  are  not  improperly  Joiaed. 


3.  In  studi  a  osse,  as  the  board  of  education 
Is  the  general  reimBentetlve  of  tiie  acbool  organ- 
ization as  a  corporation,  held  that  It,  and  not  the 
successor  in  office  of  the  aforesaid  treasurer  of 
the  board  of  education,  is  the  proper  party  to 
oommenoe  the  action  as  plaintiff. 

3.  In  such  a  case,  where  the  first  bond  after 
it  was  given  became  insufBoient,  and  the  board 
of  education  ordered  that  the  treasurer  shoald 
give  anotboraDdanoddltionalliond,  which  hedld, 
held,  that  there  was  sufficient  consideration  for 
tbe  giving  of  such  additional  bond. 

4.  In  such  a  case,  where  the  tceasorer  of  the 
board  of  education  was  also  the  general  manager 
of  a  private  ooiroratioo,  and  had  the  control  of 
its  funds  as  vrau  as  of  the  school  funds,  and  he 
deposited  its  funds  and  the  school  funds  together 
In  a  certain  national  bank.  In  the  name  of  the 
private  corporation,  with  the  knowIe<^  and.oon- 
sent  of  the  officers  of  the  bank,  suoh  funds  to  be 
subject  to  his  control,  and  to  his  cfaeOks  for 
schools  and  school  corporation  purposes,  as  well 
as  for  the  private  corporation  purposes,  held  that, 
although  the  treasurer  as  the  general  manager  of 
the  private  corporation  may  have  drawn  out  the 
funds  in  the  bank  so  as  to  cause  a  defloit  la  the 
amooat  of  the  stduwl  funds  deposited  in  the  beak 
at  the  time  of  the  execution  of  the  secMid  bond, 
stiU,  as  more  than  enough  moneys  were  after- 
wards deposited  in  the  bsuik  by  the  private  cor- 
poration and  its  general  manager  to  mala  good 
such  deficit,  such  deficit  was  paid  and  satisfled; 
and,  for  any  other  deficit  In  the  school  funds  oo- 
ourrlng  subsequently  to  the  execution  of  the  sec- 
ond bond,  the  sureties  on  tike  second  bond  as  well 
as  the  sureties  on  the  first  bond  are  liable. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  coun- 
ty; L.  Hour.  Judge. 

Brown  &  Kliae  and  Bowman  &  Bucber, 
for  plalntiCb  in  error.  Ady  A  Niebolsony 
for  defendant  in  error. 

Valentine,  J.  On  January  30, 18S9,  the 
board  of  education  of  the  city  of  Newton 
commenced  an  action  In  the  district  court 
of  Harvey  county  against  G.  W.  Holmes, 
an  ex-treasurer  of  such  board,  and  hta 
sureties  on  two  certain  bonds,  to  recovOT 
$3,857.14,  an  alleged  balance  due  from 
Holmes  as  said  ex-treasurer,  which  he  had 
not  at  anytime  accounted  for.  The  de- 
fendants W.  G.  Pearson,  who  signed  only 
the  first  of  the  aforesaid  bonds,  and  Fox 
Winnie,  A.  B.  Glllwrt,  Joseph  Gerson.aud 
McKlnney  Smith,  who  signed  only  the 
second  of  such  ■  bonds,  and  some  of  the 
other  defendants,  demurred  to  the  p1aln< 
tiff's  petition  upon  the  grounds — First, 
that  several  causes  of  action  were  improp- 
erly Joined  In  the  action;  and.  second, 
that  tbe  petition  did  not  state  facts  suf- 
ficient to  coustltute  any  cause  of  action. 
The  demurrers  were  all  overruled.  Tbe 
record  shows  that  Pearson  then  answered, 
that  a  trial  was  afterwards  had  upon 
such  answer,  and  that  Judgment  was  ren- 
dered against  him  for  the  amount  stated 
in  the  plalDtiff's  petition ;  but  tbe  partic- 
ulars are  not  stated.  The  defendants 
Winnie,  Gilbert,  Oerson,  and  Smith  also 
answered,  setting  forth  In  tfaetr  answers— 
First,  a  general  denial;  second,  that  the 
bond  which  they  signed,  the  second  bond, 
was  executed  without  any  consideration; 
third,  that  the  default  of  Holmes,  if  any, 
occurred  prior  to  the  execution  of  the  sec- 
ond bond,  and  that  all  the  school  moneys 
which  Holmes  had  at  the  time  of  the  giv- 
ing of  the  eerond  bond,  or  which  were  aft- 
erwards rectdved  by  him,  were  properly 
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applied  and  accounted  for.  A  trial  before 
the  court  and  a  Jury  was  atterwarde  bad 
between  the  plaintiff  and  these  four  de- 
fendants, and  Jndgaient  was  rendered  In 
favor  of  the  plaintiff  and  against  these 
defendants  for  the  sum  of  93.989.87,  with 
Interest  and  costs.  The  defendant  Pear- 
son, for  himself,  has  filed  In  this  court  a 
petition  in  error  for  the  purpose  of  revers- 
ing the  order  and  JudgAent  of  the  district 
court  as  against  him.  The  defendants 
Winnie,  Oilbert,  Gerson,  and  Smith  have 
filed  another  and  a  separate  petition  In 
error  In  this  conrt  for  the  purpose  of  re- 
Terslng  the  order  and  Judgment  of  the  dis- 
trict court  as  atsalnst  -uiem;  and  these 
two  petitions  in  error  we  shall  now  pro- 
ceed to  consider.  The  facts  of  this  case 
briefly .  stated  are  substantially  as  fol- 
lows :  On  April  5, 1887,  G.  W.  Holmes  was 
<^ected  treasurer  of  the  board  of  education 
of  the  city  of  Newton,  a  city  of  the  second 
class,  and  on  April  2K,  1887,  he  qualified  by 
taking  the  oath  of  office,  and  by  giving  a 
proper  bond  In  the  sum  of  f  20,000,  with 
the  defendant  Pearson  and  others  as  his 
sureties,  and  be  at  once  entered  upon  the 
dlschai^e  of  hin  duties  as  such  treasurer. 
On  October  3, 1888,  upon  the  order  of  the 
board  of  education,  he  gave  another  bond 
in  the  sum  of  $30,000,  with  the  defendants 
Winnie.  Gilbert,  Gerson,  Smith,  and  one 
other  as  his  sureties.  On  December  17, 
1888,  be  resigned  his  office  as  treasurer  of 
the  board  of  education.  Afterwards  a 
enccessor  was  duly  appointed  and  quali- 
fied, but  Holmes  failed  and  refused  to  pay 
over  to  his  successor  In  oflBce  the  sum  of 
$3,857.14,  the  balance  due  to  the  school  cor- 
poration; and  he  made  default  in  that 
amonnt.  During  the  time  while  he  was 
treasurer  of  the  board  of  education  he  was 
also  the  general  manager  of  the  Kansas 
Investment  &  Guaranty  Compauy.  and 
had  the  control  of  Its  funds;  and  he  also 
acted  for  and  had  the  control  of  funds  be- 
longing to  other  corporations,  and  also 
had  funds  of  his  own.  During  that  time 
he  deposited  In  the  First  National  Bank  of 
Newton  all  the  funds  of  which  he  bad  the 
control,  whether  they  were  his  own  or  be- 
longed to  the  public  school  fund,  or  be- 
longed to  some  one  or  more  of  the  other 
parties  for  which  he  did  business,  and  he 
deposited  the  same  In  the  name  of  the 
Kansas  Investment  A  GuarantyCompany. 
Tills  was  all  done  with  theknowiedg^and 
the  consent  of  the  officers  of  the  bank. 

1.  It  is  claimed  that,  in  this  action,  two 
causes  of  action  were  Improperly  Joined, 
— one  upon  the  first  bond,  and  the  other 
upon  the  second  bond.  There  is  some 
planslbility  in  the  argument  of  the  plain- 
tiffs In  error  attempting  to  sustain  this 
claim,  and  yet  upon  the  peculiar  facts  of 
tbla  case,  and  the  autfaoritira  cited,  we 
think' the  clnlra  Is  not  tenable.  lothefirst 
place,  the  plaintiff  sets  up  the  facts  of  its 
case,  and  asks  for  relief  as  though  the  en- 
tire facts  of  the  case  could  constitute  only 
one  cause  of  action.  In  the  second  place. 
It  alleges  only  one  default  on  the  part  of 
the  treasurer,  Holmes,  and  that  default 
occurred  after  the  second  bond  was  given, 
and  indeed  not  until  after  Holmes  had  re- 
signed his  office;  and  this  default  Is  the 
only  one  for  which  the  plaintiff  hassonght 


to  recover,  or  has  recovered  In  this  action. 
Besides,  the  condition  of  the  two  bonds 
were,  and  are.  substantially  the  samfi; 
and  all  the  sureties  on  the  two  bonds  are 
equally  liable  for  any  and  all  the  defaults 
made  after  the  second  bond  was  executed, 
and  for  the  only  default  for  which  the 
platntifl  asked  to  recover,  or  did  recover, 
any  judgment;  and  if  any  one  of  the  sure- 
ties should  pay  more  than  bis  propersbare 
In  making  this  default  or  the  judgment 
good,  all  the  other  sureties  on  both  the 
bonds  would  be  equally  liable  for  contri- 
bution. Under  tlieautbority  of  the  follow- 
ing cases,  we  do  not  think  that  several 
causes  of  action  were  Improperly  joined  In 
this  action :  Holeran  v.  School-Dist.,  10 
Neb.  406,  6  N.  W.  Kep.  472;  Powell  v.  Pow- 
ell. 48  Cal.  234. 

2.  It  Is  further  claimed  that  this  action 
is  not  prosecuted  by  the  proper  party  as 
plaintiff.  It  is  claimed  that  the  treasurer 
of  the  board  of  education,  the  successor 
to  Holmes,  the  person  who  is  entitled  to 
the  custody  of  the  money  when  obtained, 
should  be  the  plaintiff  in  the  action  in- 
stead of  the  board  of  education,  which. 
It  is  claimed,  has  no  right  to  the  custody 
of  the  money.  Now  the  board  of  educa- 
tion of  a  city  of  the  necond  class,  as  the 
plaintiff  in  this  action  Is,  Is  the  eeneral 
representative  of  the  legal  organization 
created  in  such  cities  for  the  purpose  of 
carrying  on  and  conducting  the  public 
schools.  Section4 ofchapter  122,art.ll.ot 
the  Laws  of  1876  read*  as  follows:  "The 
public  schools  of  each  city  organized  In  pur- 
suance of  this  act  shall  bea  body  corporate, 
and  shall  possess  the  usual  powers  of  a 
corporation  for  public  purposes  by  the 
name  and  style  of  *  The  Board  of  Bduca- 

tlon  of  the  City  of  ,  of  the  State  of 

Kansas;'  and  In  that  name  may  sue  or 
besued.and  be  capable  of  contracting  and 
being  contracted  with,  of  hotdlngand  con- 
veying such  real  and  personal  estate  as  it 
may  come  Into  possesslou  of,  by  will  or 
otherwise,  or  as  Is  authorized  to  be  pur- 
chased by  the  provlsious  of  this  act." 
Gen.  St.  18^.  par.  5726.  The  board  of  edu- 
cation la  the  representative  of  the  corpo- 
ration, the  real  party  In  interest,  and  the 
treasurer  of  the  board  Is  not.  See.  also. 
Gen.  St.  1S89,  among  others,  pars.  5731, 
5737.  See,  also,  Coffman  v.  Parker,  IX 
Kan.  9.  A  school  corporation  in  a  city 
is  a  school-district. 

3.  It  is  further  claimed  that  there  was 
no  consideration  for  the  second  bond,  and 
this  for  the  reason,  as  is  claimed,  that  the 
flmt  bond  was  all  that  Holmes  was  re< 
quired  to  give,  and  that  the  board  of  edu- 
cation had  no  power  to  require  him  to 
give  any  other  further  or  additional  bond. 
We  think  this  claim  is  erroneous.  In  the 
first  place,  the  bond  originally  given, 
while  It  may  have  been  sufficient  at  the 
time  It  W(jis  given,  was  clearly  insufficient 
when  the  second  bond  was  given.  The 
first  bond  was  only  for  $20,000.  while,  at 
the  time  the  second  bond  was  given. 
Holmes  had  over  $40,000  belonging  to  the 
school  corporation  In  his  possession,  or 
under  his  control ;  and  when  the  first 
bond  became  Inadequate,  as  It  did,  we 
think  the  board  of  educatlpn.  as  the  rep- 
resentative of  the  school  corporation,  had 
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Ample  authority  to  mjuire;  as  It  did.  that 
Elolmes  ahonld  -  give  another  and  an  addi- 
tional bond,  as  he  did.  See  the  sectiona 

ot  the  statutes  above  cited  and  others. 

4.  The  next  thins  to  be  considered  in 
this  case  has  relation  to  the  question 
wliether  the  default  for  which  the  plain- 
tiff recovered  In  this  action  occurred,  as  a 
fnct,  prior  pr  subsequently  to  the  execu- 
tion of  the  second  bond.  H  it  occurred 
prior  thereto,  the  Judgment  (n  this  case  Is 
evidently  erroneous:  but  If  it  occurred 
subsequently,  then  the  judgment  la  rich  t. 
It  Is  admitted  by  the  parties  that  Holmes, 
In  fact,  had  t4.467.47  less  ol  school  moneys 
In  his  hands  and  in  the  bank  at  the  time 
Of  the  execution  of  the  second  bond  than 
he  ought  to  have  had;  but  it  is  claimed  by 
the  plaintiff,  and  vre  suppose  It  In  a  fact, 
that  more  than  that  amount  of  money 
other  than  school  money  was  afterwards 
deposited  in  the  bank  by  Holmes  and  the 
Investment  and  guaranty  company,  in  the 
name  of  the  company,  in  the  same  manner 
as  the  other  depotiits  were  made,  and  that 
such  amount  then  became,  like  all  the 
other  moneys  deposited  In  the  bank  by 
Holmes, subject  to  the  order  of  Holmes  for 
school  purposes,  and,  therefore,  that  any 
deficit  which  m»y  have  existed  at  any 
time  after  that  time  would  be  considered 
as  occurring  under  the  second  bond  as  well 
as  under  the  first,  and  the  sureties  on  the 
second  bond  would  be  liable  tor  such  defi- 
cit as  well  as  the  sureties  on  the  first  bond. 
It  appears  that.  In  all  cases  when  Holmes 
received  school  funds,  he  at  once  deposited 
them  In  the  exact  form  In  which  he  re- 
ceived them  In  the  First  National  Bank  of 
Newton, Id  thename  of  the  Kansas  Invest- 
ment &  Guaranty  Company;  but  they 
vnre  at  all  times  afterwards,  white  they 
remained  In  the  bank, subject  to  hischecks 
for  schools  and  school  corporation  pur^ 
poses.  Hence,  as  the  moneys  were  abno- 
lutely  under  hiH  control  as  thetreasurfr  of 
the  board  of  education,  and  subject  to  bis 
checks  for  schools  and  school  corporation 
purposes,  they  must  be  considered  as 
achoolmoneys;  and. aa  they  were  actually 
deposited  In  the  First  National  Bank  of 
Newton,  that  bank  must  be  considered  as 
a  custodian  or  depositary  of  the  lunds  tor 
the  Bchodi  corporation.  Also  an  they  were 
deposited  in  the  name  of  the  KatiBas  In- 
vestment &  Guaranty  Company,  with  the 
knowledgeand  consent  of  its  genenil  man- 
ager. Holmes,  and  with  the  knowledge  and 
ronsentof  the  bankingofflcers.the  Kansas 
Investment  Sc.  Guaranty  Company  must 
also  be  coneirtered  as  a  custodian  or  de- 
positary of  the  funds  for  the  school  corpo- 
ration. It  was  a  kind  of  double  or  joint 
custody  of  such  funds  by  the  l)ank  and  the 
Investment  and  guaranty  company,  and 
both  were  liable  for  such  funds,— lor  their 
safe-keeping,  and  for  their  return  or  pay- 
ment whenever  called  for  by  Holmes  as 
treasurar  of  the  board  of  education,  or  by 
his  successor  in  office,  or  by  any  other 
person  or  board  legally  representing^  the 
school  corporation,  and  having  the  legal 
authority  to  call  for  the  same.  Holmes 
and  the  Investment  and  guaranty  company 
were  certainly  at  all  times  liable  for  this 
money,  and  therefore,  whenever  there  was 
any  deficit  In  the  school  fund  caused  by 


Holmes  or  the  investment  and  piarnnty 
vompany  drawing  the  same  out  of  the 
bank  In  the  name  of  the  Investment  and 
grnaranty  company,  any  deposit  wfaicli 
might  be  subsequently  made  by  Holmes, 
or  by  the  Investment  and  guaranty  com- 
pany, would  at  once  Inure  to  the  benefit 
of  the  school  fund,  so  (ar  at  least  as  to 
make  good  any  deficit  In,  or  any  balance 
due,  such  school  fund,  and  would  apply  In- 
stantly In  liquidation  and  satisfaction  of 
such  deficit  or  balance.  Therefore,  as  there 
was  more  than  enough  money  deposited 
in  the  bank  by  Holmes  and  the  investment 
and  guaranty  company  after  the  execution 
of  the  second  bond  to  make  up  the  deficit 
which  existed  at  the  time  of  the  execatlon 
of  such  second  bond,  we  think  the  sureties 
on  the  second  bond  were liableforany  defi- 
cit or  default  which  may  have  occurred 
or  existed  at  any  time  subsequent  to  the 
execution  of  such  second  bond.  In  alt 
cases  where  accounts  exist  between  par^ 
ties,  including  bank  accounts,  a  cause  ot 
action  does  not  exist  with  reference  to  each 
item  of  the  account,  bnt  only  as  to  the 
balance  that  may  bedueto  one  or  the  oth- 
er of  the  parties;  and  It  exists  In  favor 
only  of  that  party  in  whose  favor  the  bal- 
ance Is  due.  Waffle  V  Short,25  Kau.5t3; 
Tootle  V.  Wells.  89  Kan.  452. 18  Pac.  Rep. 
692.  And  each  new  item  added  to  the  ac- 
count. In  favor  of  the  person  against 
whom  the  balance  Is  due,  operates  as  pay- 
ment or  partial  payment  ot  such  balance; 
and  It  will  generally  operate  In  payment 
or  partial  payment  of  the  oldest  item  of 
the  account  not  yet  paid  or  satisfied. 
Sheltabni^er  v.  BInns,  18  Kan.  345;  1 
Morse,  Banks,  {  355.  Hence,  as  more  than 
one  deiScIt  occurred  In  theschool  fund,  and 
in  the  account  between  the  school  corpo- 
ration and  Holmes,  and  the  investment  and 
guaranty  company  and  the  bank,  one  of 
such  deficits  existing  before  the  execution 
of  the  second  bond,  and  the  other  occurs 
ring  subsequently  thereto,  the  deposits 
made  In  the  bank  by  Holmes  and  the  In- 
vestment and  guaranty  company  after  the 
occurrence  ot  the  first  deficit  would  cer- 
tainly operate  as  a  payment  and  satisfaiN 
tion  of  that  deficit,  even  It  It  were  made 
subsequently  to  the  second  deficit. 

Other  questions  have  been  presented  by 
counsel,  but  we  do  not  ihluk  that  they 
require  any  comment.  The  orders  and 
Judgments  of  the  court  below  In  both  the 
cases  which  we  have  been  comildering  will 
be  aflirmed.  All  the  Justices  concurring. 

"  ■■■  —  (4S  Kan.  22) 

CIU.I.LJ8B  T.  Mayob,  Etc.,  op  thb  Citt  or 

Atchison. 
{Supreme  Court  of  KaJisas.   Deo.  6,  1890.) 

JUDOMEST — RB3  AdJUDICATA— PrIVIKS. 

t.  The  term  "privity"  denotes  mutual  or  suc- 
cessive relationship  to  me  same  rights  of 'prop- 
erty. 

2.  A  Judgment  rendered  upon  personal  serv- 
ice, not  reversed  or  vacated,  aflectlng  real  estate, 
or  some  interest  Uierein,  In  &vor  oi  a  plaintiO 
and  against  a  defendant,  is  binding  and  conclu- 
sive between  the  same  imrtles,  and  the  larlvIeB  ol 
such  parties. 
{SylUii/us  by  the  Court.} 

Error  from  district  court,  Atchison con» 
ty ;  RuBBUT  M.  Eaton,  Judge. 
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ThlM  was  an  action  In  tlie  court  below, 
brougbt  by  Luther  C.  Challles  against  tbe 
city  of  Atchison,  its  mayor  and  councll- 
mcn,  to  enjoin  them  Irom  exercising  any 
corporate  Jurisdiction  or"  anthortty  over 
the  north  halt  of  tbe  north-west  quarter 
of  BtiCtlon  7,  township  6,  range  21,  In  Atchi- 
son county.  After  the  defendant  had  filed 
Its  answer,  the  case  was  tried  before  the 
court  without  a  jnry.  The  court  made 
and  filed  the  following  findings  of  fact: 
"(1)  That  the  plaintiff,  tor  more  than  ten 
years  last  past,  has  been,  and  atlU  Is  In 
part,  the  owner  of  the  north  halt  ot  the 
north-west  quarter  of  section  seven,  town- 
ship number  six,  of  range  number  twenty- 
one,  in  the  county  ot  Atchison,  and  state 
of  KauHas.  so  owning,  exceediug  the  one- 
half  Interest  thereof,  and  to  such  extent 
interested  In  said  described  tract  ot  land. 
(2)  That,  tor  more  than  ten  years  last 
past,  tbe  city  of  Atchison  has  been  a  city 
ot  tbe  first  class.located  in  Atchison  coun- 
ty, state  of  Kansas,  and  for  many  years 
before  had  been  a  city  of  the  second  class, 
and  has  been  incorporated  as  a  city  by 
legiBlatire  act  on  February  12, 1858.  f8) 
Said  described  SO-acre  tract  of  land  ad> 
Joins  said  city  ot  Atchison,  as  so  originally 
incorporated,  on  the  south  thereof;  and 
on  February  20,  A.  D.  1860.  George  T. 
Challiss,  then  the  owner  tbei-eot,  platted 
the  said  tract  of  land  as 'Spring  Garden 
Addition  to  the  City  ot  Atchison,'  and 
duly  acicnowledged  It,  and  on  said  day 
caused  such  plat  to  be  certified,  and  filed 
SDCfa  plat  for  record  In  the  office  ot  tbe  reg- 
ister ot  desds  ot  said  AtchlKon  county. 
Said  tract  of  land  Is  one-half  mile  long, 
east  and  west,  by  one-quarter  of  a  mile 
wide,  north  and  sooth,  and  was  laid  off, 
as  platted,  into  24  blocltR  of  2S  lots  each, 
with  an  alley  through  each  block,  and 
Streets  dividing  such  blocks.  (4)  On  .Tuly 
16,  lH67,upon  written  petition  tberetolure, 
on  June  16, 1867,  filed  In  the  office  of  the 
county  clerk  of  said  Atchison  county  with 
the  board  ot  county  commissioners  of  said 
county,  signed  by  said  George  T.  Challis, 
W.  L..  Challis,  Luther  C.  Challis.  and 
James  K.  Dickson,  and  verified  by  their 
written  affidavit  thereto  attached,  repre- 
senting that  they  were  the  owners  ot  a 
majority  of  the  lots  and  subdivisions  of 
the  said  Spring  Garden  addition,  and  con- 
cerning which  they  desired  action  to  be 
taken  to  have  the  same  declared  vacated 
as  each  addition,  and  on  said  day,  by  or- 
der made  therefor,  the  said  board  of  coun- 
ty commissioners  caused  due  notice  of 
the  filing  of  snch  petition  to  be  advertised 
in  tbe  Free  Press,  a  daily  and  weekly 
newspaper  then  published  in  tbe  city  ot 
Atchison.  In  said  county,  and  by  public 
notice  posted  on  tbe  said  described  tract 
of  land  tor  more  than  three  weeks  next 
following  said  16tfa  day  of  June.  A.  D.  1867. 
That  said  application  bad  been  made,  and 
that  on  July  16, 1867,  at  9  o'clock  forenoon, 
the  said  board  of  county  commissioners 
would  take  testimony  regarding  the  occu- 
pancy of  said  described  land,  and  on  said 
day  at  said  time,  such  notice  having  been 
published  and  posted,  and  due  proof  there- 
of made,  said  board  of  county  commis- 
sioners proceeded  to  hear  tbe  said  peti- 
tlonera,  and  take  testimony  upon  their 


said  petition.  And  thereon.  It  being  duly 
made  to  appear  to  the  said  board  of  coun- 
ty commissioners  that  no  Inhabitants 
owning  any  of  tbe  soil  ot  said  tract,  and 
dwelling  upon  any  definite  pieces  or  par- 
cels of  the  land  thereof  of  tbe  quantity  of 
five  or  more  acres  In  a  body,  protested 
against  such  petition,  and  no  protest  be- 
ing made  In  such  respect,  the  board  of 
county  commissioners  found  the  said  peti- 
tion duly  sustained  upon  tbe  hearing.  And 
thereon  said  board  of  county  commission- 
ers made  its  certificate,  declaring  the  pro- 
visions of  section  1  of  chapter  12f^ot  the 
Laws  of  A.  D.  1864  duly  applied  to  said 
i  pntlre  80-acre  tract  of  laud,  and  thereon 
j  did  describe  tbe  entire  portion  thereof  as 
constituting  the  entire  said  Spring  Garden 
addition  as  thus  expunged;  and.  upou 
the  said  lithographic  map  of  said  tract  so 
ot  record  In  the  office  ot  the  register  ot 
deeds,  and  upon  such  hearing  presented 
to  said  board  ot  county  commissioners  for 
Investigation,  did  denote  and  mark  thesaid 
entire  Spring  Garden  addition,  as  to  which 
the  said  order  of  the  said  board  made  the 
application  of  said  section  one  of  t^aid  act 
to  apply,  and  as  thereby  obliterating  the 
survey  of  said  entire  Spring  6ai*dea  addi- 
tion. And  said  board  of  commissioners, 
on  said  day,  made  its  certain  order  upon 
the  records  of  the  board  of  county  commis- 
sioners* proceedings  of  said  county,  de- 
claring the  provisions  of  ^  said  section  one 
of  said  act  to  apply  to  said  antlre  Spring 
Garden  addition  tract  of  land,  and  thereon 
that  the  survey  thereof,  as  such  town- 
site,  had  been  expunged  and  obliterated 
upon  the  wri  tten  petition  of  said  nametl 
petitioners,  duly  verified  by  affidavit,  and 
upon  due  order  therefor  of  said  county 
board,  duly  advertised  and  published  In 
said  county,  and  by  public  notice  posted 
on  said  land,  and  upon  the  hearing  there- 
on had  pursuant  to  such  order  and  no- 
tice. And  thereon  said  board  of  county 
commissioners  did,  on  said  day,  forthwith 
file  a  duly  authenticated  certificate  ot 
such  action  and  proceedings  had,  and  de- 
scription and  descriptive  map  ot  said 
Spring  Garden  addition  so  declared  vacat- 
ed, in  the  office  of  the  register  of  deeds  ot 
said  county,  upon  the  original  record  ot 
tbe  said  plat  and  filing  thereof  of  such 
Spring  Garden  addition,  and  did  cause  to  be 
written  across  the  face  ot  such  recorded 
plat,  and  duly  signed  by  tbe  chairman  of 
said  board  and  county  clerk  of  said  county, 
as  follows:  'Expunged  by  order  of  the 
board  ot  county  commissioners  this  16th 
day  ot  July,  1SG7.  Geo.  Stokch.  Chair- 
man. C.  W.  KuST,  County  Clerk,'— and 
which  said  record  and  proceedings  and 
certificate  and  descriptive  map  have  since 
remained  In  full  force  and  of  record  and  on 
file  as  so  then  made.    (5)  Ac  the  time  said 

groceedings  were  bad  before  said  county 
oard.  tbe  only  occupants  of  said  Spring 
Garden  addition  tract  were  said  petition- 
ers, George  T.  Challis  and  J.  K.  Hudson, 
and  a  colored  man  by  the  name  ot  Mills, 
and  such  tract  had  not  been  previously 
occupied  to  any  greater  extent:  and  said 
George  T.  Challis  occupying  one  block 
thereof,  and  said  Dickson  occupying  two 
or  three  lots,  and  said  Mills  one  lot,  and 
said  persons,  with  said  other  petitioners, 
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owuIdic  BAld  Antlre  tract,  and  same  not 
being  otherwise  Improved,  nor  any  public 
Improremente  made  tbereon.  (6)  After 
Mid  July,  1807.  tbe  owners  and  occapants 
of  said  tract  of  land  denied  ttieir  liability 
for  city  taxeu,  but  the  mayor  and  coancil 
of  said  city  continued  to  cause  said  tract 
of  land  to  be  taxed  In  lots  and  blocks, 
and  as  liable  to  city  taxes,  up  to  and  In- 
cluding A.  D.  1867,  while  the  owners  thereof 
clnlmnd  that  their  said  property  was  in 
Btaannon  township,  and  not  in  the  city 
of  Atchison,  and  existed  as  acre  property, 
and  not  as  lots  and  blocks;  and,  In  about 
A.  D.  1874,  said  George  T.  Challtss.  one  of 
tbe  owners  of  interest  in  said  tract,  com- 
menced action  as  plaintiff  in  this  court 
against  M.  Qulgg,  county  treasurer  of 
Atchison  coQuty,  Kan..  Chas.  Krebs,  as 
county  clerk  ut  said  Atchison  county,  and 
the  mayor  and  couDctl  of  the  city  of  Atcbl- 
son,  state  of  Kansas,  as  defendants,  to 
mjoin  and  set  aside  all  taxes  theretofore, 
Bince  A.  D.  1867,  levied  upon  said  property 
as  lota  and  blocks,  or  In  said  city  of  Atchi- 
son, and  to  enjoin  the  further  levying  of 
taxes  by  lots  and  blocks,  or  as  in  said 
city:  and,  upon  Issue  thereon  duly  Joined, 
this  court  did  find  tbe  Issve  for  tbe  plain- 
tiff  as  in  bis  petition  alleged,  and  thereon 
did  adjudge  and  decree  that  the  several 
defendants,  and  their  successors  In  office, 
should  be,  and  therefrom  were,  enjoined 
and  barred  from  setting  up  or  exercising 
any  right  to  so  tax  said  property  so  as 
theretofore  done,  and  tbereon  giving  Judg- 
mnnt  In  favor  of  said  plalntlO,  and  against 
Huld  defendants,  for  all  costs  of  said  ac- 
tion, and  which  said  Judgment  was  so 
rendered  and  entered  on  December  31.1875. 
And  thereafter  the  said  city  offlclals  of 
said  city  for  A.  D.  1875  and  1876  caused 
said  property  to  be  asseswed  and  taxed  by 
lot  and  block  subdlvlslous,  and  as  in  said 
cit^,  and  tbereon  said  George  T.  Challiss, 
as  such  owner,  about  A.  D.  1876,  com- 
menced another  action  as  plaintiff  against 
M.  Qulgg,  county  treasurer  of  the  county 
of  Atchison,  and  the  mayor  and  council  of 
the  city  of  Atchison,  state  of  Kansas,  de- 
fendants, to  enjoin  tbe  sale  of  tbe  prop- 
erty of  said  tract  for  such  taxes,  on  the 
ground  that  same  was  not  subject  to  tax- 
ation by  lot  and  block  subdivision,  but  as 
acres  only,  and  not  In  said  city  of  Atchi- 
son, but  in  Shannon  township  only,  and 
to  enjoin  the  fnrtber  assessing  of  such 
property  by  lot  and  block  subdivisions,  or 
as  In  said  city;  and  thereon,  upon  issue 
duly  Joined,  the  said  action  came  on  for 
trial  on  July  25, 1877,  and  thereupon  the 
court  did  consider  and  adjudge  as  follows : 
'Upon  doe  consideration  does  find  alone 
upon  the  ground  that  said  property  was 
BO  assessed  and  taxed  as  lots  and  blocks, 
and  thereon  that  such  taxation  for  each 
year,  A.  D.  1875  and  1876,  was  unauthor- 
ised. Illegal,  and  void  for  that  reason.* 
And  tbereon  did  consider  and  adjudge  that 
said  M.  Quigg,  as  county  treasurer,  and 
bis  successors  in  office,  should  be  enjoined 
and  restrained  from  taking  any  steps  tor 
tbe  collection  of  such  taxes,  and  did  give 
Judgment  in  favor  of  the  plaintiff  and 
against  said  defendants  for  costs  of  suit, 
and  did  so  render  sueb  Judgment  without 
deciding  upon  the  question  made  as  to 


whether  said  property  wqs  or  was  not 
within  said  city  of  Atchison.  And  there- 
upon the  mayor  and  council  of  said  city 
of  Atchison  did  not  exercise  any  control  or 
Jurisdiction  over  said  territory  and  tbe 
same  In  any  way,  and  therefrom,  until  A. 
D.  18S9,  said  territory  and  the  inhabitants 
thereof  were  taxed  In  Shannon  township 
of  said  county,  and  voted  therein,  and 
were  not  taxed,  and  did  not  vote  as  In 
said  city  of  Atchison,  and,  in  making  con- 
veyances of  property  In  said  territory, 
same  was  described  as  baring  been  for* 
merly  platted  and  described  as  in  certcdn 
lots  or  blocks  of  Spring  Garden  addition, 
and,  in  the  conveyances  of  one  tract  where 
abutting  on  street  as  originally  designat- 
ed on  said  plat,  tbe  description  thereof 
was  extended  to  the  center  of  such  origi- 
nal street,  and  no  Improvements  were 
made  orattempted  to  be  made  in  said  ter- 
ritory by  authority  of  said  city,  and  dur- 
ing all  such  time  tbe  property  of  such  ter- 
ritory was  assessed  and  extended  on  the 
tax-roll  by  description  'as  acres  and  parts 
of  acres  In  certain  localities  formerly  plat- 
ted as  a  part  of  Spring  Garden  addition.* 
(7)  In  A.  D.  1867  the  said  city  of  Atchison, 
as  then  existing,  had  a  population  of  five 
or  six  thousand  people,  and  increased  so 
that  In  September,  1888,  said  city,  not 
counting  said  Spring  Garden  addition, 
hod  a  population  of  17,000  to  20.000  peo- 
ple; and  additional  occupants  bad  been 
added  to  said  Spring  Garden  addition 
tract  during  the  last  preceding  two  or 
three  years,  so  that  the  number  had  in- 
creased to  from  one  to  two  bnndred  peo- 
ple, mostly  residing  near  together  In  the 
north-east  comer  thereof.  (8)  On  Febru- 
ary 28. 1888.  the  mayor  and  council  of  the 
city  of  Atchison  passed  an  ordinance,  the 
second  section  of  which  provided  as  fol- 
lows: 'Sec.  2.  Spring  Garden  addition. 
The  north  half  of  tbe  north-west  quarter 
ot8ectionnumb»'aeven,(7,)  townsbfpnam- 
ber  six,  (6,)  of  range  number  twenty-one. 
(21,)  In  the  county  of  Atchison,  and  state 
of  Kansas,'— and  with  a  large  number  of 
other  descriptions,  and  therein  ordaining 
that  the  same  and  each  thereof  should  be 
added  to  tbe  city  of  Atchison,  and  the  lim- 
its of  paid  city  extended  and  enlarged  so 
as  to  Include  the  same,  and  public  notice 
that  the  same  would  be  presented  to  the 
district  court  of  Atchison  county,  Kan- 
sas, at  the  next  term  of  said  court,  was 
duly  given,  and  a  copy  of  such  ordinance, 
with  due  proof  of  such  notice  being  given, 
was  filed  in  said  court  on  March  30,  A.  D. 
1888,  and  same  remained  pending  nntil 
September 10, 1888,  when  said  court  entered 
its  order  In  the  proceedings  of  said  court, 
'In  thematterof theextenslonof  thecorpo- 
ratellmits  of  the  city  of  Atchison.'  •  •  • 
It  was  ordered  that  the  said  ordinance  be 
modified  and  tbe  limits  extended  and  en- 
larged as  designated  In  said  order  follow- 
ing, by  bringing  Into  said  city  certain 
tracts  and  parcels  and  pieces  of  ground 
adjoining  thereto,  named  and  described  as 
follows,  to-wlt:  and  then  describing  as 
follows  as  affecting  the  property  In  ques- 
tion:  'SprlngGardenadditlon.  Tbenorth- 
half  of  the  north-west  quarter  of  section 
seven,  township  number  six.  of  rangennm- 
bertwent7-one.  In  tbe  connty  of  Atchison. 
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and  state  of  Kansag.*  Theplalntltrtoofeno 
part  in  mtb  proceedings,  and  had  no  no- 
tice thereof  other  than  hj  the  passage  of 
Bach  onlinance,  and  tbe  publication  there- 
of, and  the  pobUsbed  notice  that  same 
wonld  be  presented  to  the  district  court, 
as  horelnbefore  stated;  and  said  Spring 
Garden  addition  tract  was  not  at  said 
time,  or  ever,  clrcnmacrlbed  by  platted 
territory,  or  as  taken  Into  said  city.  (0) 
On  and  after  September  30,1888,  the  mayor 
and  council  of  said  city  assumed  to  exer- 
cise Jurisdiction  orer  said  Spring  Garden 
addition  tract  as  a  part  of  said  city,  and 
caused  the  building  of  a  string  of  side- 
walk, and  the  grading  of  a  street,  and  tbe 
erection  andsupport  of  two  public  electric 
lights,  and  exercised  police  Jurisdiction 
OTer  BQcb  territory,  and  caused  the  same 
to  be  assessed  by  the  city  assessor  of  said 
dty  for  taxation  for  1889,  and  return  for 
Bocb  assessment  was  made  to  tbe  county 
clerk  of  said  county,  and  the  property  of 
said  territory  (pr  paid  year  1889  bas  been 
placed  on  the  tax-roll  ol  said  county  as 
witbin  the  city  of  Atchison,  and  city  taxes, 
together  with  state  and  county  taxes, 
extended  against  such  property  as  in  said 
city;  and  since  September  10, 1888,  tbe  de- 
fendants have  in  every  respect  exerclsad 
Jnrlsdlctlon,  and  treated  said  territory 
Hke  other  territory  ol  the  city  of  Atchi- 
son, snliject  to  the  control  and  gorem- 
ment  of  the  mayor  and  conncil  thereof. " 

Thereon  the  court  made  and  filed  the 
following  conclusions  of  law:  That 
the  platting  and  filing  for  record  of  the 
said  Spring  Garden  addition  plat  made 
tbe  same  a  part  of  tbe  city  of  Atchison 
at  the  expiration  of  twelve  months  there- 
from. (2)  That  the  said  city  of  Atchi- 
son, being  an  actually  existing  city  at  tbe 
time  such  proceedings  were  had  before 
said  county  board,  their  proceedings  for 
the  vacation  of  said  Spring  Garden  addi- 
tion were  without  Jurisdiction  and  null 
and  void.  (8)  That  Spring  Garden  addi- 
tion bas  been  a  part  of  the  city  of  Atchi- 
son since  A.  D.  lM61.  and  the  ordinance  for 
the  annexa  tion  thereof,  and  the  order  and 
action  of  this  court  thereon,  on  Septem- 
ber 10.  1H88,  was  immaterial,  and  In  no 
wlneaffccted  the  status  of  said  territory. 
(4)  That  BHld  Spring  Garden  addition 
was  a  legal  part  of  tbe  city  of  Atchison  at 
the  commeucenieut  ut  this  action;  and 
thereon  Judgment  must  be  given  for  the 
defendants,  and  against  the  plaintiff,  and 
for  costs  of  tills  action."  Subsequently, 
the  court  rendered  judgment  against  the 
plaintiff,  and  In  favor  of  the  defendants 
for  all  cost?.  The  plaintiff  excepts,  and 
brings  the  case  here. 

W.  IV.  (ft  W.  F.  Guthrie,  for  plaintltf  in 
error.  H.  C.  SoJomoa,  for  defendants  in 
error. 

HoHTON,  C.  J.,  [after  stating  the  facta 
as  above.)  An  ordinance  of  the  city  ol 
Atc'dlson  which  took  effect  February  29, 
1888,  attempted  to  extend  the  corporate 
llmltBof  thatcltysoas  to  include  an  80-acre 
tract  ndjolninK  the  city,  generally  known 
as  "Spring  Garden  Addition,  "described  as 
tbe  north  half  of  the  north-west  quarter 
of  section  number  7,  township  number  6, 
ot  range  number  21,  in  Atchison  county. 


On  the  14tb  day  of  October,  1889,  Lather 
C.  CballtsB  commenced  bis  action  to  enjoin 
the  official  authorities  of  the  city  of  Atchi' 
son  from  exercising  Jurisdiction  over  the 
real  estate.  He  alleged  In  his  petition 
that  tbe  proceedings  of  the  mayor  and 
council  of  the  city  of  Atchison. In  attempt- 
ing to  extend  the  limits  of  Atchison  city 
BO  aa  to  inclode  Spring  Garden  addition, 
were  wlthoot  Jarisdictlon  and  void.  Tbe 
trial  court,  after  hearing  the  evidence, 
rules  that  tbe  annexation  proceedings  of 
1888,  set  forth  In  tbe  petition,  were  Imma- 
terial, and  In  no  wise  affected  the  atataa 
of  the  real  estate.  If  this  bad  been  the 
only  conclusion  ol  law  made  by  the  court 
below,  tbe  plaintitf  would  have  been  en- 
titled to  Judgment,  because  tbe  answer 
of  the  defendants  admitted  the  passage, 
approval,  and  publication  of  the  ordi- 
nance complained  of,  but  denied  generally 
all  tbe  other  allegations  of  the  petition. 
The  district  court,  however,  ruled  that  by 
a  plat  filed  on  February  20.  1860.  tbe  so- 
acre  tract  In  controversy  became  a  part 
of  the  city  of  Atchison  as  Spring  Garden 
addition;  that  from  that  date  it  had  al- 
ways been  embraced  within  tbe  corporate 
limits  of  the  city  of  Atchison,  and  was  a 
part  of  such  city  at  the  commencement  of 
this  action.  Therefore  the  prayer  of  tbe 
petition  was  denied,  and  Judgment  ren- 
dered in  favor  of  the  defendants,  and 
against  the  plaintiff  for  costs.  It  Is  evi- 
dent from  the  record,  and  especially  from 
the  findings  of  fact  of  the  trial  court,  that 
much  testimony  was  presented  and  con- 
sidered by  the  court  not  clearly  embraced 
witbin  tbe  Issues  of  the  pleadings.  The 
pleadings,  however,  might  be  considered 
as  amended  so  as  to  embrace  the  findings 
found  by  the  trial  court.  It  appears  from 
the  findings  of  fact  that  in  July,  1867,  tbe 
owners  and  occupants  of  tbe  80-acre  tract 
of  land  denied  tbe  Jurisdiction  of  tbe  otfl- 
dais  of  Atrhlson  city  over  tbe  real  estate, 
and  in  1874  George  T.  Cballiss,  one  of  tbe 
owners  of  the  tract  ot  land,  commenced 
bis  action  In  tbe  district  court  of  Atctalsou 
county  agulnst  M.  Quigg.theconnty  treas- 
urer of  the  county,  and  Charles  Ki-ebs.  the 
county  clerk  of  the  county,  and  the  mayor 
and  council  of  tbe  city  of  Atchison,  to  en- 
join and  set  aside  all  taxes  levied  upon 
the  property  as  lots  and  blocks  since  1867, 
and,  also,  to  enjoin  tbe  further  levy  of 
taxes  by  lots  and  blocks  upon  the  real  es- 
tate. On  December  81, 1876,  jndginent  was 
rendered  In  favor  of  tbe  pliilntiff,  and 
against  the  defendants,  enjoltiing  them 
from  setting  up  or  exercising  any  right  to 
tax  tbe  real  estate  as  lots  or  blocks.  The 
ottlclals  of  Atchison  city  subsequently 
caused  the  said  real  estate  to  be  assessed 
by  lota  and  block  sabdIviBlons  as  within 
the  corporate  limits  of  Atchison  city. 
George  T.  Challiss  commenced  another 
action  In  1876  against  tbe  county  treasur- 
er of  Atchison  county,  and  the  mayor  and 
council  ot  tbe  city  ol  Atchison,  to  enjoin 
the  sale  of  the  real  estate  for  such  taxes, 
on  the  ground  that  the  same  was  not  sub- 
ject to  taxation  by  lots  or  blocks,  but  by 
acres  only,  and  not  subject  to  taxation 
within  the  city  of  Atchison,  hut  in  Shan- 
non township  only,  and,  also,  to  enjoin 
them  from  further  assessing  said  property 
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by  lots  and  block  BubiliviHions,  or  as  with- 
in the  city.  On  July  25,  1877,  judgment 
was  rendered  in  that  action  for  the  plain- 
tiff, and  aKAlDst  the  defendants,  and  the 
court  decided  that  the  taxation  by  the 
offlclaJH  of  Atchison  city  tor  1875  and  1876 
wnu  unauthorised,  Illegal,  and  void,  and 
enjoined  the  county  treasurer  from  tak- 
ing any  steps  tor  the  culloctlon  of  the 
taxes.  After  that,  the  mayor  and  coun- 
cil of  the  city  of  Atchison  did  not  exercise 
any  control  or  juriddictioii  over  the  real 
estate  In  controversy,  until  after  the  adop- 
tion of  the  ordinance  referred  to  In  tbe  pe- 
tition. During  all  that  time,  th*>  real  es- 
tate was  taxed  In  Shannon  township,  and 
the  voters  residing  thereon  voted  in  Shan- 
non township,  and  nut  In  Atchison  city. 
There  is  an  inference  from  the  findings  of 
fact  that  Luther  C.  Cballlsia  is  In  privity 
with  George  T.  ('halllss.  who  recovered 
the  various  Judgments  referred  to,  but  this 
is  not  clearly  found.  It  appears  that  on 
February  20. 1860,  George  T.  CballlsB  was 
the  owner  of  the  80-acre  tract  of  land, 
and  that  Rubeequently  he  platted  it  as 
"Spring  Garden  Addition."-  One  Judg- 
ment WH8  rendered  on  the  31et  day  of  De- 
cember, 1875,  and  the  other  on  the  25th  day 
olJoly,  1877.  Luther  C.  Challiss  hafl  been 
the  owner  of  apart  of  tbe  80-acre  tract 
about  10  years.  Both  of  the  Judgments 
were  rendered  more  than  10  years  before 
the  commencement  ut  this  action ;  one 
judgment  being  rendered  14  years  before 
the  coinmcncement  of  this  action,  and  the 
other  12  years.  If  the  annexation  pro- 
ceedings of  1888  In  no  wise  affected  the 
status  of  the  SO-acra  tract,  as  ruled  by 
the  trial  court,  then  the  judgments  ren- 
dered in  favor  of  Geoi^e  T.  ChalHss,  and 
against  the  city  of  Atclilson,  not  having 
been  reversed  or  vacated,  are  binding  iind 
conclusive  against  the  defendants,  not 
only  In  favor  of  George  T.  ChalliHs,  but 
also  In  favor  of  all  In  privity  with  him. 
If  the  judgments  in  favor  of  George  T. 
Challiss  are  conclusive,  and  the  annexa- 
tion proceedings  are  without  force,  all  ol 
the  property  owned  or  claimed  by  George 
T.  Challiss  at  the  rendition  of  his  judg- 
ments cannot  be  regarde<l  as  any  part  or 
portion  of  the  city  of  Atchison,  under  tlie 
platting  and  records  of  1860  or  1861.  In 
this  case,  this  court  acts  only  as  a  court 
of  appellate  Jurisdiction,  and  not  as  a 
court  of  oriKioal  Jurisdiction.  The  trial 
court,  while  deciding  that  the  annexation 
proceedings  of  ISSS  are  immaterial,  never- 
theless decided  iigainetthe  plaintiff.  We 
shall  not  pass  upon  the  various  questions 
raised  and  presented  in  the  briefs  which 
have  not  been  ruled  upon  by  the  trial 
court.  It  will  be  time  enough  to  consid- 
er these  questions  when  the  court  beluw 
has  reudered  some  decision  thereon.  Un- 
der the  circumstances,  in  order  that  sub- 
stantial justice  may  bedone  to  all  the  par- 
ties, we  have  concluded  it  best  that  a  new 
trial  should  be  granted. 

II  the  plaintiff  in  this  case  is  In  privity 
with  Georgt'T.  Challiss,  who  obtained  the 
Judgments  referred  to,  or  If  such  judg- 
ments in  anyway  protect  this  plaintiff 
against  the  exercise  of  authority  by  the 
olTlclals  of  Atchison  city, then,  clearly,  the 
relief  prayed  for  by  him  must  be  granted 


if  the  annexation  proceedings  are  imma- 
terial or  without  any  force.  We  more 
readily  perceive  the  necessity  of  anew  trial 
because  the  evidence  introduced  by  the 
parties  is  not  embraced  in  the  record,  and 
we  cannot  very  well  review  supposed  rul- 
ings of  the  trial  court  which  are  not  con- 
tained In  the  cnnclnsiuns  of  law,  nor  ap- 
parentjy  anywhere  else  in  the  record  pre- 
sented to  us.  The  case  will  be  remanded 
with  directions  to  grant  a  new  tilal.  All 
the  Justices  concurring. 


(45  Ran.  68) 
OiTT  OF  GlBABD  T.  BlBSVLU 

(Supreme  Court  vf  Kantaa.  Deo,  tf,  180a) 

PHTSIOUira— LlCBKSBfl. 

SeotioQ  S  of  chapter  40  ot  tbe  Session  lam 
of  1881  confers  express  authority  upon  cities  of 
the  Bocond  class  to  pass  an  tndinanoe  providing 
for  the  levy  and  ooUecdon  <^  m  license  tax  upon 
doctors,  practicingr  medicine  in  Bnoh  cities.  Fol- 
lowing City  of  Newton  T.  Atchison,  81  Kan.  ISL 
I  Pao.  Rep.  Sti8. 
(Si/UtOtm  by  Qreen,  O.) 

Commissioners*  decision.  Appeal  from 
district  court,  Crawford  cunnty;  J.  8. 
Wkst,  Judge. 

Arthur  Fntter,  for  appellee. 

Green,  C.  The  appellant  in  this  case 
was  tried,  and  found  guilty  of  Tiolatlng 

an  ordinance  of  tbe  city  of  Glrard.  which 
provided  for  a  business  license  tax  upon 
each  and  every  business,  occupation,  call- 
ing, vocation,  and  proteeelon,  operated, 
carried  on,  practiced,  or  maintained,  in 
said  city.  The  case  was  first  tried  b^ora 
the  police  judge  of  the  city,  and  appealed 
to  the  district  court,  where  the  defendant 
was  again  found  guilty,  and  fined  in  the 
sum  of  five  dollars.  The  case  was  tried  to 
the  court  upon  the  following  agreed  state- 
ment of  facts:  "(1)  That  the  said  city  of 
Glrard,  Kan.,  plaintiff,  is  a  city  of  the  sec- 
ond class,  organized  under  the  laws  of  the 
state  of  Kansae,and  has  beena  city  of  tbe 
second  class  forra.orethan  three  years  last 
past;  (2>  that  said  defendant,  O.  J.  Bis- 
sell,  was,  on  the  Uth  day  of  September, 
1889,  and  prior  thereto,  and  upon  divers 
other  days  between  that  date  and  the  1st 
day  of  December,  A-  D.  1889,  a  resident  of 
said  city  of  Glraird,  and  therein  engaged 
In  the  practice  of  medicine,  as  a  physician 
and  doctor,  without  having  paid  the 
license  tax,  and  obtained  a  license  from 
said  city  therefor;  (3)  that  said  defendant 
was,  at  the  dates  above  specified,  regis- 
tered as  a  phyKiclau  and  surgeon  In  the 
office  of  The  clerk  of  Crawford  county, 
Kan.,  as  follows:  Date  of  registration, 
May  16,  1S80;  residence,  Glrard,  Craw- 
ford county.  Kan.;  nativity,  American; 
years  practice,  43;  in  Kansas.  6  years; 
diploma  conferred,  March,  1847;  college, 
medical  department,  Willougliby  univer- 
sity, Wllloughby.  Lake  county,  Ohio."* 
The  appellant  challenges  the  power  of  the 
city  council  to  pass  such  an  ordinance  as 
the  one  under  which  be  was  convicted  in 
the  coart  below.  Section  804  of  the  Gen- 
eral Statutes  of  1889,  being  section  8  of 
chapter  40  of  the  SeBalon  Laws  of  1881, 
contei*s  express  authority  upon  the  city 
council,  in  cities  of  the  second  class,  to 
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ievy  and  collect  a  UcenHe  tax  on  doctors. 
The  ordinaDce  In  question  makes  It  un- 
lawful forany  person  to  practice  medicine, 
or  to  tollow  the  prnfesBion  of  pliyslcian  or 
doctor  of  any  kind,  without  tlrst  harinff 
paid  a  license  tax  of  flO  annnally.  The 
agreed  etaCement  of  facta  clearly  Indirates 
that  the  appellant  comes  within  the  oper- 
ation of  this  ordinance.  He  was  engaged 
in  the  practice  of  medicine,  as  a  ptaysiclan 
and  doctor*  and  bad  not  paid  the  llnense 
tax. 

The  question  ol  the  authority  for  each 
leKislation.  upon  the  part  of  city  gorern- 
menta,  has  long  since  been  settled  by  this 
court,  and  it  will  not  be  necessary  for  us 
to  discuss  the  matter  here.  Judge  Dillon, 
in  bis  work  on  Municipal  Corpora  tionu.  (8d 
Ed.,  S  3<^7<  note,)  has  summed  the  law 
ap  in  a  single  sentence:  "Unless  specially 
restrained  by  the  constitution^  the  legis- 
lature may  proTlde  for  the  taxing  of  any 
occupation  or  trade,  and  may  confer  this 
power  upon  municipal  corporations. " 
i5ee  Campbell  v.  City  of  Anthony.  40  Kan. 
652,  20  Puc.  Rep.  4»2,  City  of  Newton  v. 
Atchison,  81  Kau.  161, 1  Pac.  Bep.  288.  and 
authorities  there  cited,  for  a  full  and  elab- 
orate discussion  of  the  question.  We  rec- 
ommend an  afflrmance  of  the  Judgment. 

Per  Curiam.  It  la  so  ordered;  all  the 
justices  concurring. 

{«  Kan.  U)  — 

CiTT  or  Sauna  v.  Ooopeb. 
(Supreme  Cmut  of  Ktawu.   Dec  6,  1800.) 
CannNAi.  Law— Withdrawal  or  Plba  or  Gun.TT 

— FLBA  to  JdBISDICTIDK — APPBAt„ 

1.  Where  a  defeodaDt  was  arrested  forselling 
Hqocnr  in  violatloa  of  a  city  ordinaace,  uid  taken 
before  the  police  judse,  sul  called  upon  to  plead 
to  the  complaint  nled  against  him,  and  admitted 
that  be  sold  beer  in  original  paclEages ;  and,  upon 
said  admission,  the  police  Judge  entered  the  plea 
of  guilt;  on  his  record  and  adjudged  the  defend- 
ant to  pay  a  fine  and  costs,  and  stand  conmiltted 
until  socD  fine  and  costs  were  paid ;  and  in  a  few 
minates  after  the  enttr  of  aach  judgment  the  de- 
fendant asked  leave  of  the  court  to  withdraw  Vb.Q 
ploa  of  guilty  and  enter  the  plea  of  not  guilty, 
and  presented  an  affidavit  stating  that  when  ar- 
rested he  became  very  much  excited,  that  there 
was  a  large  crowd  In  the  court  room,  that  he 
was  not  asked  by  the  court  If  he  wanted  coun- 
sel, nor  was  he  given  an  opportunity  to  employ 
any  one,  that  he  was  not  guilty  of  selling  intoxi- 
cating liquors  In  violation  of  law  or  the  ordi- 
nances of  the  olt7,  and  that  he  had  never  ad- 
mitted that  he  had  sold  llqaor  in  violation  of  law; 
and  the  police  Judge  overruled  said  appUcation, 
and  the  case  was  appealed  to  the  district  court, 
wbere  application  was  again  made  to  withdraw 
the  plea  of  Tuilty,  upon  a  similar  showing,  and 
refused;  and  defendant  was  again  sentenced  to 
pay  a  fine  and  costs,— held  that,  under  the  show- 
ing made,  the  district  court  should  have  per- 
mitted the  defendant  to  withdraw  the  plea  of 

Eoilty  entered  by  the  police  Judge,  and  should 
ave  allowed  the  plea  of  not  gnilty  to  be  substi- 
tuted. 

3.  It  is  proper  for  tbe  district  court  to  over- 
rule a  plea  to  the  Jurisdiction  of  the  court,  which 
substantially  raises  the  question  of  tiie  guilt  or 
innocence  of  the  accused. 
(Syllabiu  by  Oreem  C.) 

CommissloDers*  decision.  Appeal  from 
district -court,  Saline  county ;  R.  F.  Thom  p- 
HON,  Jadge. 


J.  G.  Mobier,  for  appellant.  W.  T. 
JF>vixlpraud  (jarver  <£  Bond^lor  appellee. 

Orbbn,  C.  This  is  a  criminal  appeal 
from  Saline  county.  The  defendant  was 
arraigned  In  the  police  court  ut  the  city  of 
Salina,  a  city  of  the  second  class,  to  an- 
swer four  complaints  filed  against  him, 
charging  him  with  uuluwfuHy  bartering, 
selling,  and  giving  away  Intoxicating  liq- 
uors, contrary  to  the  ordinances  of  tbe 
city.  It  appears  from  the  record  that  the 
defendant  pleaded  guilty  to  each  one  of  the 
complaints,  and  sentence  was  duly  paHsed 
upon  him,  and  entered  of  record.  After 
conviction  and  sentence,  he  filed  a  motion, 
supported  by  affidavit,  for  leave  tu  with- 
draw the  former  pleas  of  guilty,  and  enter 
a  plea  of  not  guilty  to  each  complaint. 
This  motion  was  dmied.  The  case  was 
then  appealed  to  the  district  court,  when 
application  was  again  made  to  withdraw 
the  pleas  of  guilty  and  enter  pleas  of  not 
guilty,  which  was  refused.  Tbe  appellant 
then  interposed  his  plea  to  the  jurisdiction 
of  the  court.  The  facts,  as  claimed  by  tbe 
appellant,  material  to  the  application  fur 
leave  to  withdraw  the  pleas  of  not  guilty, 
as  well  as  the  plea  to  the  Jurisdiction  of 
the  court,  are  that,  when  arrested  by  tt>e 
city  marshal,  he  was  immediately  taken 
before  the  police  Judge,  who  read  to  him 
the  four  complaints,  and  asked  him  if  he 
was  guilty :  that  uppetlant  admitted  that 
he  sold  beer  In  the  city  of  Sallna  In  the 
original  packages  in  which  they  bad  been 
shipped  mto  the  state,  and,  apon  being 
pressed  to  answer  whether  he  was  guilty 
or  nut,  said  he  was  gall ty  of  selling  beer 
In  original  packages;  that,  upon  making 
such  admission,  tbe  police  Judge  accepte<l 
the  same  as  a  plea  of  guilty  upon  each 
complaint;  that,  when  arrested,  be  be- 
came very  mucb  excited,  and  was  not 
asked  by  the  court  U  he  wanted  counsel, 
neither  was  he  given  an  opportunity  to 
employ  any  one  to  appear  for  him;  that 
there  was  a  large  crowd  in  tbe  court- 
room, and  but  a  short  time  was  consumed 
from  tbe  period  when  he  was  brought  be- 
fore tbe  court  until  Judgment  was  entered 
against  him  In  the  four  cases;  that  appel- 
lant was  not  guilty  of  selling  Intoxicating 
liquors  In  violation  of  law  or  the  ordi- 
nances of  the  city  of  Salina,  and  did  not 
admit  that  he  sold  intoxicating  liquor  in 
violation  of  law  or  the  ordinances  ot  the 
city;  that  he  was  t&nd  isacltiienot  tbe 
state  ol  MissoDri,  and  agent  of  the  Ferd 
Helm  Brewing  Company  of  Kansas  City. 
Mo.,  a  corporation  ot  the  state  of  Mis- 
souri, duly  chartered  under  the  laws  of 
said  state;  thdt  the  business  of  said  cor- 

f)o ration  Is  to  brew,  manufacture, and  sell 
ager  beer,  an  Intoxicating  liquor;  that 
said  corporation  brewed  a  lot  of  lager 
beer,  and  put  it  In  original  packages,  and 
sent  a  carload  of  their  product  from  their 
brewery,  in  Kansas  City,  In  the  state  of 
Missouri,  in  original  packages,  as  made 
up  at  said  brewery,  where  the  same  was 
manufactured,  to  Sallna, in  Saline  county, 
Kan.,  in  charge  of  the  defendant,  as  agent 
for  said  importers,  the  Ferd  Helm  Brew- 
ing Company :  that  said  goods  were  In 
original  packages  in  a  store-room  leased 
by  defendant,  as  agent  of  said  brewing 
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company;  that  all  the selllnSf  barterioK, 
or  glvlni?  away  by  defendant  of  beer  in 
Sellna  was  the  selling  and  bartering  of 
the  same,  in  orlgiual  packagen,  and  law- 
ful under  the  laws  and  couHtitution  of  the 
United  States.  The  plea  to  the  Jurisdic- 
tion was  also  OTerruled,  and  the  defend- 
ant was  thereupon  sentenced,  upon  the 
plea  ut  guilty,  entered  In  the  police  court, 
and  adjudgefl  to  pay  a  fine  of  $50,  and 
stand  committed  until  such  flue  and  costs 
were  paid.  The  appellant  asks  a  reversal 
of  this  sentence  and  Judgment. 

1.  The  first  asslgnmentoterror  which  we 
shall  notice  is  the  action  of  the  court  be- 
low ln_overrnllng  and  denying  the  motion 
of  the  appellant  for  leave  to  withdraw  the 
pleas  of  fcuilty,  entered  by  the  police  Judge, 
and  enter  the  pleao  el  not  guilty.  The 
cases  were  on  appeal  tromthepolicecourt, 
and  the  district  court  seemed  to  hare  con- 
sidered them  Just  as  they  came  from  the 

golice  Judge,  with  the  plea  ot  guilty  stand- 
ig  against  the  defendant  in  each  case. 
Was  It  manifest  error  tor  the  court  to  re- 
fuse this  request?  It  appears  from  tbe  un- 
contradicted statement  ot  the  appellant 
that  he  had  been  arraigned  before  the  po- 
lice Judge  in  the  presence  of  a  largecrowd ; 
was  verymucli  excited,  and  was  not  asked 
whether  he  wanted  an  attorney,  neither 
was  he  given  an  opportunity  to  secure 
one;  and  claimed  that  the  police  Judge  had 
no  right  to  construe  what  be  said,  In  re- 
gard to  the  sale  of  beer  tn  original  pack- 
aged,  as  an  admission  that  he  was  guilty, 
or  that  he  Intended  to  say  that  he  was 
guilty,  as  charged  In  each  ot  the  com- 
plaints; that  everything  was  done  so  hur- 
riedly, and  under  so  much  excitement, 
that  he  did  not  know  what  was  going  on 
or  being  done, and  was  not  aware  that  he 
bad  had  a  hearing  until  he  sent  for  and 
procured  counsel;  that  he  was  entirely  in- 
nocent of  theottensescharged  against  him. 
We  think  thecourt  below,  upon  thlsshow- 
ing.  should  have  sustained  the  motion, 
and  permitted  the  defendant  to  withdraw 
tbe  former  pleas  of  guilty,  entered  against 
him  by  the  police  Judge.  All  fairness 
sboQid  be  accorded  to  a  dtfendant  in  a 
criminal  case,  In  every  stage  of  an  exam- 
ination or  trial.  No  advantage  should  be 
taken  on  account  ot  his  being  In  court 
without  counsel.  It  always  should  be 
one  ot  the  first  duties  ot  a  court,  where  a 
defendant  is  charged  with  a  crime,  and  is 
about  to  be  called  upon  to  plead,  to  In- 
quire whether  he  has  or  Is  able  to  procure 
counsel,  and  If  not,  and  he  desires  it,  to 
see  that  be  has  an  attorney  to  represent 
him.  When  a  plea  of  guilty  has  been  en- 
tered against  a  defendant,  who  is  without 
counsel,  and  there  is  a  question  as  to 
whether  he  intended  to  plead  guilty,  the 
court  should  permit  the  withdrawal  of 
such  plea,  in  furtherance  of  tbe  substan- 
tial rights  of  the  defendant.  Under  the 
state  of  tacts  disclosed  br  the  record,  it 
was  clearly  the  duty  of  the  court  to  ac- 
cord sucb  a  right  to  the  appellant  in  this 
case.  The  law  has  been  well  stated  in  the 
case  of  Cochrane  v.  State,  6  Md.  400.  Le 
Orand,  C.  J.,  said :  "Itmust  beconfessed 
that  there  Is  no  little  Indistinctness  In  the 
reported  cases  whether  the  rights  to  with- 
draw tbe  plea  ot  not  guilty  and  to  demur 


belongs  unconditionally  to  tbe  prisoner, 
or  Is  a  matter  ot  favor  to  be  granted  by 
the  conrt.  We  think,  however,  that  the 
better  opinion,  is  clearly  the  Justice  In  the 
matter,  that  the  prisoner  has  the  right." 
In  the  case  of  Myers  v.  State,  18  N.  E.  Rep. 
42,  the  supreme  court  ot  Indiana  held  that 
a  Judgment  should  be  set  aside  which  had 
been  rendered  against  a  defendant  on  a 
plea  of  guilty,  aponapropershowlng  that 
the  shentf  had  told  tbe  defendant  that  tbe 
state's  attorney  would  accept  a  sentence 
of  two  years.  If  defendant  would  plead 
guilty;  that  the  sheriff  advised  him  to  do 
so;  that  he  was  ignorant,  and  was  ar- 
raigned without  the  privilege  of  consult- 
ing counsel:  and  that  be  was  Innocent. 
The  court,  in  the  eonme  of  the  opinion. 
Bald:  "The  role  Is  that  courts  may  exer- 
cise a  discretion  In  allowing  or  refusing 
leave  to  withdraw  pleas  of  guilty,  and 
that  an  appellate  court  will  nut  Interiere 
unless  there  has  been  an  abuse  of  such  dis- 
cretion. We  think  that  this  Is  a  caae  In 
which  this  court  to  Justlfled  In  bolding 
that  the  court  below  ought  to  have  exer- 
cised Its  discretion  in  favor  of  appellant, 
or.  In  the  language  of  the  law,  that  the 
court  below  abused  the  discretion  which 
it  was  authorized  to  exercise.  No  pos- 
sible harm  could  huveresulted,or  can  now 
result,  to  tbe  state  by  allowing  appellant 
to  withdraw  his  plea  of  gnll^,  and  sub- 
stitute a  plea  ot  not  gnilty.  Jf  he  la  inno- 
cent ot  the  charge,  as  he  has  all  tbe  while, 
and  under  alt  circumstances,  claimed,  he 
ought  to  have  a  fair  opportunity  tor  a  de- 
fense. If  he  is  guilty,  the  state  mny  have 
an  opportunity  to  establish  that  guilt  un- 
der aplea  of  not  guilty.  In  theconclusiou 
we  have  reacbed  here  we  are  sustained  by 
tbe  authorities."  As  to  the  authorities 
sostainiog  this  doctrine,  see  Nicbolls  v. 
State,  6  N.J.  Law,  539;  People  v.  McCro- 
ry,  41  Cal.  458;  People  v.Scott,  59  Cal.  341; 
Swang  V.  State.  2  Cold.  212;  State  v. 
Hale.  44  Iowa,  96;  State  v.  Stephens,  71 
Mo.  535. 

2.  The  next  assignment  of  error  Is  in 
overruling  and  denying  the  plea  of  tbe  ap- 
pellant to  tbe  Jurisdiction  of  the  court. 
We  see  no  error  In  this.  All  that  was  set 
out  is  tbe  plea  was  plainly  a  matter  ot  de- 
fense, and  could  be  shown  when  the  cases 
were  tried  upon  their  merits,  and  the  plea 
did  not  properly  challenge  the  Jurisdiction 
of  the  court.  It  Is  unnecessary  to  notice 
the  other  assignments  of  error,  asour  view 
of  the  first  complaint  considered  will  ne- 
cessitate a  reversal  ot  tbe  Judgment  of  the 
court  b^ow.  We  recommend  a  reversal  ot 
the  Judgment  In  this  case. 

Per  Curiam.  It  Is  bo  ordered;  all  tbe 
Justices  concurring. 


(44  Kan.  703) 

Jo  re  Ready. 
(9u/prtme  Court  of  Kanaae.  Deo.  «,  1890.) 
Apfui.  m  CanaiTAL  Cabbs— Stat  of  Exkodtiox 

— BOSB. 

1.  Whem  a  detendant  is  convicted  for  a  fel- 
ony, bailable  under  the  statute,  and  he  takes  an 
appeal  from  his  convicUon  within  80  daya  after 
the  judgment  is  rendered  against  him,  .and  flies 
the  transcript  of  sadti  oonvlctdon  with  the  clerk 
of  the  snpreme  court,  end  makes  Us  ^^oatioD 
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to  the  sQpreme  court,  or  any  justice  thereof,  with- 
in 90  days  after  his  appeal  is  taken,  the  execu- 
tion of  the  Judgment  will  be  staged  by  the  order 
of  the  supreme  court,  or  any  Justice  thereof,  upon 
the  appellant  giving  bond  in  such  sum  as  the 
court  or  justice  shall  prescribe;  the  bond  to  be 
approved  by  the  court,  or  any  Justice  tho'oof. 

2.  In  default  of  giving  the  bond  prescribed 
by  the  oourt,  or  a  Justice  thereof,  the  appellant 
mil  remain  In  the  custody  of  the  sberlfl  of  the 
ooanl7  where  he  Is  convioted,  during  the  i>en- 
dency  of  the  appeal,  until  the  further  order  of 
the  supreme  court. 
(SyUabut  by  the  Court) 

Orifflnal  proceeding  in  habeas  corpus. 
J.  J.  Bitt,  for  petitioner.  L.  B.  Kellogg, 
Atty.  Gen.,  for  respondent. 

HoBTON.  C.  J.  At  the  April  term  of  the 
district  conrt  of  Shawnee  county,  for  1890, 
Boa^h  Beady  was  convicted  ol  unlawful- 
ly and  feloniously  taking,  stealing,  and 
carrylnK  away  from  the  person  of  William 
GlHse,  with  violence,  and  against  his  will, 
935.  He  was  sentenced  to  confinement  In 
the  penitentiary  of  the  state  at  hard  labor 
fur  15  years,  commencinK  on  the  26th  day 
of  April,  1890.  Soon  after  sentence,  he  was 
taken  by  the  sheriff  to  the  penitentiary, 
and  placed  In  charjce  of  the  warden  there- 
of. Beady  appealed  from  his  conviction 
and  sentence  of  the  district  court  to  this 
court  within  30  days  alter  the  Judgment 
wae  rendered  against  bim.  He  filed  bis 
trauMrlpt,  as  prescribed  by  the  statute, 
with  tbe  clerk  of  this  court,  and  made  his 
application  to  the  court  wUhln  90  days 
after  his  appeal  was  taken  tor  a  stay  of  the 
Jndgment  and  sentence,  and  asked  that 
he  be  permitted  to  give  a  bond  In  such 
sum  as  tbe  court  should  order.  Hie  bond 
was  fixed,  but  be  has  been  unable  to  give 
or  procure  tbe  same.  It  Is  Inolsted  under 
the  provisions  of  the  statute.  In  default  of 
giving  a  bond  in  the  sum  prescribed  by 
this  court,  that  he  should  remain  iu  the 
custody  of  the  sheriff  until  the  fnrttacr  or- 
der of  this  court,  and  It  Is  further  insisted 
that  bis  restraint  and  confiaement  by  the 
warden  of  tbe  penitentiary  of  the  state, 
during  the  pendency  ut  his  appeal  in  this 
court.  Is  unlawful,  and  contrary  to  tbe 
provisions  of  the  statute.  Paragraph  5849 
of  the  General  Statutes  of  1S89  reads:  "An 
appeal  to  the  supreme  court,  from  a  Judg- 
ment of  conviction,  shall  stay  the  execu- 
tion, when  the  Judgment  Ik  for  a  fine,  or 
fine  and  costs  only.  In  all  other  cases, 
tbe  execution  of  the  judgment  shall  be 
stayed  by  the  order  of  the  snpreme  court, 
or  any  Justice  tberftof,  upon  tlie  appellant 
goring  a  bond  In  such  sum  as  said  court 
or  justice  shall  prescribe,  said  bond  to  be 
approved  by  said  court,  or  any  Justice 
thereof;  and  In  default  thereof  the  defend- 
ant shall  remain  in  the  cnstody  of  the  sher- 
iff until  the  further  order  of  the  snpreme 
court:  provided,  that,  when  the  convic- 
tion Is  lor  an  offense  not  bailable,  the 
eupreme  court,  or  a  Justice  thereof,  shall 
make  an  order  for  the  safe-keeping  of  the 
appellant  in  the  Jail  of  the  county  In  which 
the  offense  was  alleged  to  have  been  com- 
mitted, or.  In  case  of  no  sufHclent  Jail  In 
Buch  county,  then  In  the  Jail  of  the  county 
nearest  having  a  sufficient  Jail :  and  pro- 
vided, further,  that  the  appellant  availing 
Himself  of  the  benefits  of  thlsactshall  take 


his  appeal  within  thirty  (30)  days  after 
the  Judgment  Is  rendered, cuid  tihatl  file  the 
transcript  with  tht  clerk  of  the  supreme 
court,  and  shall  make  his  application  to 
the  supreme  court,  or  Justice  thereof,  with- 
in ninety  (90)  days  after  tbe  appeal  is  tak- 
en. "  Under  the  provisions  of  thiH  section. 
Beady  was  entitled,  upon  his  default  In 
giving  the  bond  preeciihed  by  the  court, 
to  remain  In  the  custody  of  the  sheriff  of 
Shawnee  county  until  the  further  order  of 
this  court,  while  bis  appeal  was  pendlog. 
It  appears  however,  from  an  opinion 
handed  down  at  this  term  of  the  court, 
that  his  appeal  has  been  disposed  of.  The 
Judgment  of  the  district  court  has  been 
nfflrmed.  and  therefoie  this  court,  jit  this 
time,  cannot  release  or  discharge  him  from 
Imprisonment.  The  execution  of  the  Judg- 
ment rendered  against  him  must  be  com- 
plied with.  In  accordance  with  the  order 
of  tbe  district  court.  The  petitioner  will 
recover  hts  costs.  All  the  justices  concar- 
ring. 

State  ex  rel.  Cochran  v.  Wixtbbs  et  at. 

(Supreme  Court  of  KansM.   Deo.  6,  1890.) 
IitTOXicjLTiNQ  Liquors— Subs  in  Obiqinai.  Paox- 

A.GBS. 

Under  the  decision  of  the  supreme  court  of 
the  United  States  in  the  case  of  Lelsy  v.  Hardin, 
135  U.  8.  100.  10  Sup.  Ct  Rep.  68i,  an  importer 
of  intoxicating  liquors,  into  any  state  from  any 
other  state  or  country,  could,  bvhimself  or  agent, 
prior  to  the  passage  of  the  ^Wilson  bill,"  sell 
snch  liquors  so  long  as  they  remained  in  tbe  na- 
broken  packages  In  which  they  existed  durliv 
their  transportation,  without  regard  to  the  laws 
of  the  state  into  which  mdi  lionorB  wm  1b- 
ported,  and  without  regard  to  the  sise  of  tiw 
packages. 
{SylUibiu  by  the  Court,) 

Appeal  from  district  court.  Chase  coun- 
ty; Frank  DosTER,  .Judge. 

MAdden  Bros.,  for  appellant.  L.  B.  f  «f- 
loftg,  Atty.  Gen., and  P.P.Cochran,  for  ap- 
pellee. 

Valkntinb,  J.  This  Is  an  appeal  by  the 
defendant  W.  H.  Winters  from  an  order  of 
the  Judge  of  the  twenty-fifth  Judicial  dis- 
trict, made  at  chambers  in  Marion  county, 
on  July  25, 1S89,  sentencing  the  defendant 
to  pay  a  fine  of  f  100,  and  to  be  Imprisoned 
in  the  county  Jail  of  Chase  coanty  for  the 
period  of  30  days,  and  to  pay  coats,  for  an 
alleged  contempt  in  violating  an  order  of 
Injunction  granted  by  such  Judge  at 
chambers  in  Marion  county  on  July  1, 
1890,  restraining  the  defendant  from  selling 
Intoxicating  liquors  at  Strong  City  In 
Chase  county.  The  Injunction  was  al- 
lowed and  granted  without  notice  to  the 
defendant  upon  an  ex  parte  application  by 
the  county  attorney  of  Chase  county,  and 
It  reads  as  follows:  "State  of  Kansas, 
county  of  Chase,  In  the  district  court  of 
said  county.  State  of  Kansas  vs.  William 
H.  Winters  and  Mary  O'Byme.  It  being 
Shown  to  me  by  verified  petition  of  tbe 
plaintiff  that  tbe  defendant  Mary  O'Byme 
is  the  owner  of  the  certain  frame  bulldliw 
standing  and  being  (m  lots  6  and  8  In  blou 
6  in  Carter's  addition  to  the  city  of  Strong 
City,  Chase  county.  Kansas,  and  that  she 
authorises  and  knowingly  permits  the  de- 
fendant William  H.  Winters  to  occupy  and 
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use  the  same  tor  the  Illegal  sale,  barter, 
and  f^ft  of  IntoxlcatlDe  liquors,  and  as 
the  resort  of  persons  forthe  drinking  of  In- 
toxicating liquors,  and  that  the  defend- 
ant William  H.  Winters  occupleei  and  uses 
said  premisee  tor  all  of  such  illegal  pur- 
poses, and  that  neither  of  said  defend- 
ants had  authority  uuder  the  law  to 
sell  intoxicating  liquors,  and  that,  by 
reason  of  all  such  illegal  sales  and  said 
other  illegal  practices,  the  said  prem- 
ises have  become  and  are  a  common 
nuisance:  It  is  therefore  ordered  that  the 
defendants,  and  each  of  them,  and  their 
agents,  clerks,  servants,  and  lessees,  be  en- 
Joined  from  keeping  open,  or  permitting 
to  be  kept  open,  the  said  premises  for  said 
uses,  and  from  bartering,  selling,  or  giving 
away,  or  keeping  for  barter,  sale,  or  gttt, 
or  permlttiiig  to  be  drank  thereon,  any 
Intoxicating  liquors  without  a  permit  so 
to  do  from  the  probate  Judge  of  the  said 
county  of  Chase.  And  It  la  further  ordered 
that,  before  this  order  takes  effect,  the 
plaintiff  execute  a  bond  to  said  defend- 
ants, conditioned  according  to  law,  In  the 
Hum  of  one  hundred  dollars.  Witness  ray 
hand,  at  chambers,  lu  Marion,  Marion 
county,  Kansas,  this  July  1st,  1890.  Fbank 
DosTER,  Judge  of  the  ^th  Judicial  Dis- 
trict."  Afterwards,  and  on  July  10,  1890, 
said  Judge,  at  chambers,  in  Marion  coun- 
ty, upon  a  letter  of  the  county  attorney  of 
Chase  county  Informing  him  that  the  de- 
fendant was  selUng  intoxicating  liquors 
in  Chase  county,  Issued  an  order  to  the  de- 
fendant Winters  requiring  him  to  show 
cause  before  the  Judge  at  hts  chambers  In 
Marion  county  on  July  12,  1890,  why  he, 
the  defendant,  should  not  be  adjudged 
guilty  of  contempt  in  violating  the  said 
order  of  injunction.  The  defendant  made 
a  special  appearance  before  the  judge  on 
the  day  last  above  mentioned,  and  moved 
to  discharge  the  order  requiring  him  to 
show  cause,  fop  various  reasons,  including 
a  want  of  Jurisdiction  on  the  part  of  the 
Judge,  which  motion  was  overruled.  The 
judgfi  then  required  the  county  attorney 
of  Chase  county  to  file  a  wrltteu  com- 
plaint, which  the  connty  attorney  did,  and 
the  defendant  again  moved  to  be  dls> 
charged  for  various  reasons,  which  mo- 
tion was  overruled ;  and  the  Judge  then, 
over  the  objections  of  the  defenilant,  or- 
dered au  immediate  hearing  upon  such 
complaint  without  any  other  or  further 
notice,  writ,  summons,  or  process,  and  the 
hearing  was  then  had.  Tpon  this  hear- 
ing the  following  facts  were  agreed  to  by 
both  the  parties  as  constituting  "the  facts 
of  this  case,  and  all  the  facts  therein:" 
"It  is  agreed  and  admitted  that  the  prop- 
erty that  was  sold  by  the  defendant  was 
the  property  of  the  Pabst  Brewing  Com- 
pany, a  corporation  duly  and  legally  in- 
corporated under  and  by  virtue  of  the 
laws  of  the  state  of  Wisconsin;  that  the 
only  sales,  and  offers  to  sell,  made  by  the 
defendant,  were  made  as  agent  duly  and 
legally  appointed  for  the  Pabst  Brewing 
Company;  that  the  only  sales,  and  offers 
to  sell,  of  liquors  were  In  sealed  caHOS,  and 
as  the  same  were  manufactured  and  put  up 
by~  the  Pabst  Brewing  Company  of  the 
state  of  Wlscou^n,  and  were  Imported  by 
Ibem  tipon  railways  from  the  state  of 


Wisconsin  to  the  state  of  Kansas  to  the 
defendant,  their  agent;  that  no  cases  or 
kegs  sold  or  offered  for  sale  were  broken  or 
opened  upon  the  premises;  that  as  soon  as 
the  same  was  purchased  by  parties  It  was 
removed  from  the  premises;  that  none  of 
such  sales,  or  offers  to  sell,  were  made  to 
minors  or  persons  in  the  habit  of  becom- 
ing intoxicated,  and  that  none  of  said  liq- 
uors BO  sold,  or  offered  tor  sale,  were 
drunk  or  used  upon  the  premises;  that 
the  defendant  Is  a  resident  of  the  United 
States,  and  made  each  and  all  of  the  sales 
he  did  make  as  the  agent  and  employe  of 
said  Pabst  Brewing  Company  aforesaid, 
and  in  no  other  way ;  that  said  defendant 
Mary  O'Byme  is  the  owner  uf  the  prem- 
ises in  controversy,  and  that  she  has  never 
been  served  with  any  Injunction  In  this 
case;  that  the  defendant,  In  making  the 
sales  that  he  did  make,  made  the  same  un- 
der the  faith  and  belief  that  he  had  a  le^al 
right  to  sell  intoxicating  liquors,  and  did 
not  intend  by  such  sales  to  violate  any 
order  of  the  court,  and  construed  tlie  or- 
der uf  the  court  to  mean  a  restraint  of 
illegal  sales,  and  not  of  sales  legally  made 
under  the  law ;  that  all  the  articles  so  sold 
by  the  defendant  were  the  manufactured 
articles  of  Intoxicating  liquors  made  and 
manufactured  by  said  Pabst  Brewing 
Company,  and  that  each  of  said  cases  wcw 
substantially  made  of  wood,  and  each  of 
them  contained  twenty-four  quarts  of 
beer,  and  each  bottle  of  beer  corked,  and 
the  cork  fastened  In  with  a  metallic  cap 
wire,  bound  and  covered  with  tin-foil,  and 
each  case  was  sealed  with  a  metallic  seal; 
that  the  beer  In  all  of  the  k^  was  corked 
up  firmly  lu  wooden  kegs,  and  transported 
by  railway  as  aforesaid;  and  that  to  open 
said  cases  the  said  metalllcseals  bad  to  be 
broken,  and  to  open  said  k^s  of  beer 
aforesaid  the  same  bad  to  be  broken  or 
bored  with  an  auger;  that  the  only  way 
and  manner  that  the  same  was  sold  by 
the  defendant  was  in  said  kegs  and  cases 
aforesaid ;  that  in  the  same  car  in  which 
the  cases  of  beer  referred  to  were  shipped 
and  put  up  and  loaded  on  the  care  and 
received  by  the  defendant  were  also  single 
bottles  of  beer  firmly  corked  and  protected 
as  above  stated  and  wrapped  In  paper,  as 
well  as  pint,  half  pint,  and  qnurt  bottles 
of  whisky  wrapped  in  paper,  each  consti- 
tuting a  single  package  by  itself,  received 
as  such,  and  sold  as  such  before  and  since 
the  injunction  was  granted,  and  In  no 
other  manner." 

The  attorney  general,  in  his  brief  filed  In 
this  court,  uses  the  following  among 
otherlanguage:  "Thesubstantlal question 
In  this  case  is  whether  or  not  the  defend- 
ant  Winters  was  protected  by  the  decision 
of  the  supreme  court  of  the  United  States 
in  Leisy  v.  Hardin,  135  U.  S.  100, 10  Sup. 
Ct.  Rep.  681,  in  the  sales  of  single  bottles 
of  beer  and  single  pint,  half  pln£,  and  quart 
bottles  of  whisky,  in  violation  of  the  pnj- 
hlbitory  laws  of  the  state  of  Kansas,  by 
reason  of  the  fact  that  such  single  bottles 
of  beer  and  whlwky  were  Impoi'ted  into 
the  state  of  Kansas  In  the  same  car  in 
which  cases  of  beer,  shipped  and  sold  in 
accordance  with  the  usages  of  the  whole- 
sale liquor  trade,  were  Imported.  These 
single  buttles  of  beer  and  whisky  were  tilm- 
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ply  wrapped  in  paper,  and  time  Imported 
aod  sold  by  the  defendant  Winters  under 
the  guise  of  'original  packages.'  The 
gales  were  made  atter  the  decision  la  the 
said  case  of  Lelsy  r.  Hardin,  and  prior  to 
the  passage  ot  the 'Wilson  bill.*  The  de- 
fendnnt  had  no  druggist's  permit,  and  the 
sales  were  not  made  Tor  medical,  scientific* 
or  mechanical  purposes  under  tbe  proTis* 
Ions     tbe  prohibitory  law. 

We  think  the  attorney  general  Is  correct 
with  respect  to  the  question  to  be  consid- 
emd  and  decided.  It  has  seldom  If  ever 
been  considered  In  any  civilized  country 
that  the  same  freedom  with  respect  to  the 
traffic  in  and  the  use  of  intoxicating  llqnors 
should  be  allowed  as  la  freely  permitted 
with  respect  to  nearly  all  the  other  kinds 
of  proiierty  subject  to  traffic  or  nse.  In- 
toxicating liquors  are  never  considered  as 
coming  within  the  category  of  the  neces- 
saries ot  life,  nor  even  as  good  or  whole- 
some food  or  drink,  or  proper  articles  lor 
general  consumption.  They  are  never 
considered  like  wheat  or  corn,  or  boots  or 
shoes,  or  any  of  the  other  harmless  articles 
of  traffic  or  nse  which  need  no  regulation 
or  restriction.  They  are  considered  al- 
most as  outlaws.  In  their  unrestricted 
sale  and  nse  they  are  pernicious,  delete- 
rious, baneful.  They  operate  as  tempters 
and  seducers,  alloring  people  into  vice  and 
crime,  and  constitute  a  perpetual  menace 
and  threat  against  the  peace  and  quiet 
and  good  order  and  w^tare  of  society. 
Their  proper  classlflcatlon  would  rather 
be  with  such  dangerous  articles  as  dyna- 
mite, nltro-glycerine,  venomous  reptiles, 
dangerous  animals,  poisons,  articles  con- 
taining the  germs  of  Infectious  dlseanes, 
and  "infernal  machines,"  than  with  any 
of  the  harmless  or  lunocuoos  articles  ot 
commerce.  Hence,  In  all  clTllIied  coun- 
tries, they  are  considered  as  the  proper 
subjects  of  regulation,  restriction,  and,  to 
some  extent,  prohibition ;  and  all  this  has 
generally  been  considered  as  coming  with- 
in the  proper  scope  ot  the  police  power  of 
the  several  staties  or  governments.  In 
this  state  the  sale  and  use  of  Intoxicating 
liquors  are  regulated,  restricted,  and.  to 
Home  extent,  prohibited  by  law ;  and  the 
anpreme  court  of  the  United  States  has 
held  such  law  to  be  valid.  Foster  v.  Kan- 
sas. 112  D.  S.  201.  5  Sup.  Ct.  Rep.  8;  Mugler 
T.  Kansas.  123  tJ.  S.  623,  8  Sup.  Ct.  Rep.  278. 
But,  In  a  subsequent  case  from  Iowa, that 
court  decided  that  the  liquor  laws  of  tbe 
several  states  will  not  apply  to  sales  made 
by  the  Impoiter  or  his  agent  ot  Intoxlcat-. 
ing  liquors  imported  from  other  states  or 
countries,  so  long  as  such  liquors  remain 
in  the  unbroken  packages  in  which  they 
existed  during  their  trannpoptatlon. 
Leisy  v.  Hardin,  135  U.  8.  100,  10  Snp.  Ct. 
Rep.  681.  This  decision  was  made  upon 
the  supposed  authority  ot  that  provision 
ot  tbe  federal  constitution  which  gives  to 
congress  the  power  "to  regulate  com- 
merce with  foreign  nations,  and  amongtbe 
several  states, and  with  thelndlan  tribes." 
Const.  U.  S.  art.  1.  §  8.  This  court  does 
not  agree  with  that  court  upon  this  ques- 
tion. State  V.  Fulker,  43  Kan.  287,22  Pac. 
Bep.  1020.  But  it  Is  our  duty  to  follow 
tbat  court,  and  we  shall  do  so.-  In  the 
J-elsy  T.  Hardin  deoidon,  and  In  other  de- 


cisions, the  words  ''original  package"  are 
used.  These  words  are  not  found  In  tbe 
constitution,  but  stfU  It  is  thought  neces- 
sary that  we  should  ascertain  what  was 
really  meant  orintended  by  their  use.  Evi- 
dently the  **  original  package  "  referred  to  in 
those  decisions  was  and  is  the  package  ot 
the  importer  as  It  existed  at  the  time  of 
Its  transportation  from  one  state  Into 
the  other.  The  whole  subject  has  relation 
to  commerce  and  to  interstate  commerce, 
and  to  nothing  else;  hencethe  words  must 
mean  the  package  as  transported  by  the 
Importer  himself.-or  by  his  agent,  either 
a  common  carrier  or  a  private  car- 
rier for  the  purposes  of  commerce,  and 
therefore  it  would  seem  that  It  Is  for  the 
Importer  to  determine  how  large  or  how 
small  the  package  should  l>e,and  tbe  man- 
ner In  whicb  the  package  should  be  made 
up,  and  the  materials  used  In  making  It 
up.  Certainly  on  importer  has  as  much 
right,  under  the  federal  constitution,  to 
import  ]nt<.>  a  state  and  sell  against  Its 
laws  a  single  gtU  of  intoxicating  liquor  as 
he  has  to  import  into  such  state  and  sell 
against  its  laws  a  gallon  or  a  barrel  or  a 
hogshead  of  the  same  interdicted  article* 
In  some  cases  of  interstate  commerce  It 
would  scarcely  seem  necessary  tbat  any 

fxackage  should  be  used.  For  instance^ 
n  the  transportation  of  live-stock,  the  In- 
dividual articles  transported  might  be 
horses,  cows,  sheep,  or  bogs,  and  these 
articles  might  be  very  large  or  very  smalls 
even  little  pigs,  and  none  ot  tbeui  placed 
in  packages.  In  the  present  case  the 
liquors  transported  and  sold  we  suppose 
were  never  In  any  other  packages  than  tbe 
ones  In  which  they  were  sold ;  hence  these 
packages  must  have  been  "original  pack- 
ages." IntbeLlcense  Cases,  5  How.,  Mr. 
Justice  Catbon  used  tbe  following  lan- 
guage: "To  bold  that  the  state  license 
was  void,  as  respects  spirits  coming  in 
from  other  states  as  articles  of  commerce; 
would  open  the  door  to  an  almost  entlrv 
evasion,  as  the  spirits  might  he  Introduced 
in  the  smallest  divisible  quantities  that 
the  retail  trade  would  require,  the  conse- 
quence of  which  would  be  that  the  dealers 
in  New  Hampshire  would  sell  only  spirits 
produced  In  other  states,  and  that  the 
products  otNew  Hampshire  would  find  an 
unrestrained  market  In  the  neighboring  . 
states  ha  vlng  similar  license  laws  to  those 
ot  New  Hampshire."  Page  608.  In  the 
same  eases  Mr.  Justice  Woodbduy  used 
thetoUowing  language:  "Ifthe  proposi- 
tion was  maintainable  that,  without  any 
l^slation  by  congress  as  to  tbe  trade 
between  the  states,  [except  that  In  coost- 
Ing,  as  before  explained,  to  prevent  smug- 
gling,] anything  imported  from  another 
state,  foreign  or  domestic,  could  be  sold  of 
right  In  the  package  In  which  It  was  Im- 
ported, not  subject  to  any  license  or  Inter* 
nal  regulation  of  a  state,  then  It  Is  ob- 
vious that  the  whole  license  system  may 
beevaded  and  nullified,  eitherfrom  abroad 
or  from  a  neighboring  state.  And  the 
more  especially  can  it  be  done  from  the 
latter,  as  Imports  may  be  made  In  bottles 
of  any  size,  down  to  halt  a  pint,  ot  spirits 
or  wines;  and.  If  Its  sale  cannot  be  Inter- 
fered with  and  regulated,  the  retail  busi- 
ness can  be  carried  on  in  any  small  qoantt- 
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ty,  and  by  the  most  irresponntble  and  un- 
snitable  persona,  wltb  perfect  Impunity." 
Pases  625,  626.  In  the  case  of  Letay  v.  Har- 
din. 135  V.  S.  169. 10  Sup.  Ct.  Rep.  681,  Mr. 
Justice  Obat,  in  his  dissenting  opinion, 
which  was  concnrred  in  by  Justices  Har- 
lan and  Brbwer,  used  the  following  lan- 
guage: "If  the  statutes  of  a  state,  restrict- 
ing or  prohibiting  the  sale  of  Intoxicating 
liquors  within  itfl  territory,  are  to  be  held 
Inoperative  and  void  as  applied  to  liquors 
salt  or  brooght  from  anothar  state,  and 
sold  by  the  Tmi^orter  in  what  are  called 
*  original  packages,'  the  consequence  must 
be  that  an  inhabitant  of  any  state  may. 
under  the  pretext  of  Interstate  comuierce, 
and  without  lleenHe  or  aupervision  of  any 
public  authority,  carry  or  send  Into,  and 
sell  In.  any  or  all  of  the  other  states  of  the 
Dolon  Intoxicating  llqnors  of  whatever  de< 
scriptlon,  in  cases  or  keies.  or  even  In  sin- 
gle bottles  or  flasks,  despite  any  legisla- 
tion of  those  states  on  the  subject,  and  al- 
though his  own  state  should  be  tbe  only 
one  which  had  not  enacted  similar  laws." 
Pages  159,  160.  135  U.  S.,  and  page  702,  10 
Sup.  Ot.  Kep.  In  the  case  of  In  re  Beine, 
42  Fed.  Rep.  545,  Jndge  Caldwiell  used 
the  following  language:  "A  question  was 
raised  In  the  argument  as  to  whether  the 
smallness  ot  some  of  the  package  sold  by 
some  of  the  petitioners  did  not  deprive 
them  of  the  protection  given  to  vendors 
of  original  packages.  Single  bottles  ol 
beer  and  whisky  packed  and  sealed  or 
nailed  up  In  boxes  made  of  pastboard  or 
wood,  were  shipped  and  sold  In  that 
shape.  The  boxes  containing  one  bottle 
were  not  packed  In  any  other  box,  but 
shipped  singly  and  separately  as  so  many 
distinct  and  separate  packages.  It  is  not 
perceived  why.  In  the  absence  of  a  regula- 
tion by  congress  to  the  contrary,  the  Im- 
porter may  not  determine  tor  himself  the 
form  and  slse  ol  the  packages  he  puts  up 
for  export.  The  Idea  that  small  packages 
of  liquor  cannot  be  treated  as  original 
packages,  because  they  are  small,  springs 
from  the  conviction  back  of  It  that  liquor 
In  any  form,  or  in  any  sized  package.  Is 
not  a  legitimate  subject  ot  commerce. 
That  question  Is  put  at  rest  by  the  decis- 
ion of  the  supreme  court  ot  the  United 
States  until  congress  shall  act.  As  long 
as  packages  of  liquor  in  any  form  or  size 
may  lawfully  be  sold  by  the  importer  or 
hie  agent  In  a  prohibition  state,  the  size 
of  the  package  Is  not  of  much  consequence. 
Whether  the  package  be  large  or  small, 
the  practical  effect  will  be  to  seriously  Im- 
pair the  efficacy  of  all  laws  intended  to 
protect  society  from  the  evlld  of  the  liquor 
traffic. "  Pages  546*  547.  See.  also,  to  Che 
same  effect.  Collins  v.  Hilts.  77  Iowa,  181, 
183.  41  N.  W.  Eep.  571.  We  know  of  no 
opinion  or  dictum  of  any  court  or  Judge 
tiiatln  the  slightest  degree  conflicts  with 
the  foregoing  expressions  of  opinion  re- 
garding the  s:ze  or  form  ot  "original  pack- 
ages;" and  In  all  probability  there  Is 
none.  It  has  also  been  suggested,  but  not 
by  the  attorney  general,  that  the  district 
Judge  In  this  case  Intended  not  only  to  re- 
strain the  defendant  from  making  Hlegal 
sales  uf  Intoxicating  liquors,  but  also  to 
restrain  him  from  making  lethal  sales 
thereof.  Such  a  thing  can  hardly  be  sup- 


posed: but.  If  It  should  be,  still  if  a  sov- 
ereign state  through  Its  highest  Instm- 
mentalltles.  Its  legrlslatnre.  its  executive, 
and  Its  highest  courts,  has  no  power  or 
Jurisdiction  to  prevent  an  Importer  from 
selling  Intoxicating  liquors  In  original 
packages  brought  from  another  state  or 
country,  we  suppose  that  a  district  Judge 
at  chambers  bai^ly  has  such  power.  The 
order  and  Judgment  ot  the  Judge  of  the 
court  below  will  be  reversed.  All  the  Ju»> 
tices  «oncarrlng. 

(«  Ku.  1) 

McFarland  t.  Bate  et  at. 

(Supreme  Court  of  Kansas.  Deo.  6,  1890.)  . 
Absiohmbkt  bt  FniH  pos  Bsnbtit  ow  CKBDrrOM. 

1.  The  volantsrv  asslgmaent  by  a  firm  ot  the 
partnership  estate  for  the  benefit  of  their  cred- 
itors, without  reservationB,  i»«fereiioeB,  or  stip- 
ulations, exacting  full  releases  from  participat- 
ing creditors,  and  which  is  valid  in  other  re- 
spects, will  not  be  rendered  void  beoauae  the  indi- 
vidual property  of  the  partners  Is  not  Inolwted 
in  the  assignment. 

3.  A  DrovisiOQ  In  an  assignment  conveTlng 
partnership  property,  ezoepting  such  articles  as 
may  be  exempt  by  law,  la  nugatory,  and  to  be 
treated  as  surplusage,  and,  where  it  does  not  ap- 
pear that  any  part  of  the  property  was  set  apart 
or  reserved  lorthe  benefit  of  the  aasignors,  it  will 
not  Invalidate  the  assignment. 
{Syllaims  by  the  Court.) 

Error  from  district  court,  Lyon  county; 
Chablbs  B.  Orates,  Judge. 

Garnishment  proceeding.  The  matter 
was  submitted  to  the  court  upon  the  fol- 
lowing agreed  statement  of  facts : 

"In  an  action  pending  In  the  district 
court  of  Lyon  county,  Kan.,  wherein  H. 
J.  McFariand,  assignee,  was  plaintiff,  and 
Anna  Bate  and  M.  K.  Monlton.  partners, 
doing  busineHS  as  Bate  &  Moulton.  were 
defendants,  after  Judgment  In  favor  of  the 
plaintiff,  and  the  return  of  an  execution 
wholly  unsatisfied  Issued  on  such  Judg- 
ment, an  order  of  garnishment  was  issued 
to  M.  C.  Little,  and.  in  order  to  determine 
bis  liability  as  such  garnishee,  the  follow- 
ing facts  were  agreed  upon :  '  It  is  agreed, 
for  the  purpose  of  baring  the  liability  of 
M.  C.  Little,  as  garnishee  in  the  above-en- 
titled  action,  (H.  J.  McFariand,  Assignee; 
V.  Anna  Bate  and  M.  K.  Monlton,  Part- 
ners, doing  business  as  Bate  &  Monlton.) 
determined,  that  the  plaintiff  above  named 
did,  in  the  Lyon  county  district  court,  ol>- 
taln  Judgment  against  said  defendants  on 
May  17. 1887,  In  the  sum  of  f581.20.  That 
the  same  is  still  wholly  unpaid.  Plain- 
tiff's Judgment  was  for  a  partnership  debt 
against  the  firm  of  Bate  ft  Monlton. 
That  the  debt  on  which  said  Judgment 
was  rendered  accrued  prior  to  December 
10. 1886.  That  on  December  10.  1886,  said 
defendants  executed  the  paper  hereto  at- 
tached, (deed  of  assignment.)  That  at  the 
time  ot  the  execution  of  said  paper  the  de- 
fendant Anna  Bate  was  the  owner  ot  lot 
102  on  Constitution  street.  Emporia,  Lyon 
county.  Kan.,  on  which  were  situated  two 
dwelling-bouses,  the  same  being  lndep«id  ■ 
ent  of  each  other,  and  arranged  for  tlw 
purpose  ot  being  need  separately  and  In- 
dependently of  each  other  as  residences, 
and  were  so  used,  one  ot  them  being  used 
by  said  Anna  Bate  as  a  homestead,  aud 
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the  other  ocenpled  by  a  tenant,  who  paid 
terrent  therefor;  and  the  said  dtvelllng 
BO  ocenpled  by  said  tenant,  for  some  time 
after  said  pretended  deed  of  amtgnment 
was  execated,  with  the  appartenances 
thereto,  was  of  the  value  of  f 2.000.  That, 
thereafter,  said  Anna  Bate,  on  February 
8, 18S7,conveyedBal4Ia8t-inentioDeddweU- 
InfiT,  by  deed  necntedt  to  Geo.  R.  Bate. 
That  no  portion  of  the  proceeds  of  each 
property,  ^ther  in  rents  or  purchane 
money,  erer  came  to  the  bando  o(  eald 
Little,  bat  that  the  whole  of  the  said  pur- 
chase money  was  applied  to  the  payment 
of  the  individual  debts  of  said  Anna  Bate. 
That,  some  time  prior  to  the  execotlon  of 
the  deed  of  asslgnmeat  hereto  attached, 
the  said  Anna  Bate  was  Informed  that 
said  dwelling-house  was  subject  to  the 
payment  of.ker  debts.  That  afterwards, 
.  and  at  the  time  of  the  execotlon  of 
said  deed  of  assignment,  she  left  the 
Raid  dwelling  ont  of  said  deed  of  as- 
signment, becaose  she  desired  to  reserve 
the  same  lor  her  own  use.  for  her  support* 
and  tor  the  payment  of  her  Individual 
debts.  That,  at  the  time  of  the  executlun 
of  said  deed  of  assignment  said  Anna  Bate 
was  individually  Indebted  to  divers  per- 
sons in  the  sum  of  $2,800,  which  sum  far 
exceeded  the  value  of  all  her  Individual 
property  not  exempt  under  the  statute. 
That  at  thecreditoiB'  meeting  held  accord- 
ing to  law,  nnder  said  deed  of  assignment, 
December  80.  1886.  the  plalntlB  appeared 
by  the  present  counsel  herein,  and,  with  a 
full  knowledgeof  all  the  nbovefacts,  voted 
for  said  Little  at  the  election  of  assignee. 
That  at  the  time  of  said  assignment  the 
said  firm,  with  both  the  said  members 
thereof,  were  inaolvent.' 

"Copy  of  paper  rrierred  to:  'Know  all 
men  by  these  presents,  that  whereas.  Bate 
&  Moulton,  a  firm  composed  of  Mrs.  Anna 
Bate  and  Mrs.  M.  K.  Moultun,  of  the  city 
of  Emporia,  connty  of  Lyon,  and  state  of 
Kansas,  are  Indebted  to  divers  persons  In 
etinUderable  sums  of  money,  which  they 
are  nnable  to  pay  in  full,  and  said  firm 
are  Insolvent,  and  not  able  to  pay  their 
debts  in  full,  and  they  are  desirous  to  con- 
vey all  their  property  for  the  benefit  of  all 
their  creditors, under  the  laws  of  the  state 
of  Kansas  In  regard  to  assignment  for  the 
benefit  otcredltors:  Therefore  we,  theaald 
firm  of  Bate  &  Moolton,  composed  of  Mrs. 
Anna  BateandMra.  M.K.Moulton,ln  con- 
sideration of  the  premises  and  for  one  dollar 
to  nslu  hand  paid,  the  receipt  of  which 
te  hereby  confessed,  paid  by  M.  C.  Little  of 
the  city  of  Emporia,  aforesaid,  have  grant- 
ed, bargained,  sold,  assigned,  tranRferred, 
and  set  over.and  by  these  presents  do  bar- 
Kafn,  sell,  assign,  oraoster,  and  set  over, 
onto  the  said  u.  C.  Little  all  our  stock  of 
millinery  and  fancy  goods,  underwear, 
gloves,  hosiery,  embroidery,  etc.,  and  our 
entire  6tock  In  trade  contained  In  our 
place  o!  business,  being  a  etore-room  in 
Fluke's  block,  in  said  city  of  Emporia, 
known  as  "Bate  &  Moulton's  Millinery 
Store, "  also  the  counters,  shelves,  show- 
eases,  stoves,  and  fixtures  and  furniture 
«x>ntalned  In  said  store,  bdng  and  includ- 
ing the  entire  stock  In  trade  and  fixtures, 
and  all  articles  used  by  said  firm  In  carry- 


ing on  tbtir  business,  and  belonging  to 
said  firm,  except  such  articles  as  may  be 
exempt  by  law  from  levy  and  sale  on  exe- 
cution. All  this,  however,  subject  to  a 
certain  chattel  mortgage  to  F.  W.  Drake, 
of  Emporia,  to  secure  one  hundred  and 
slxty-fonr  dollars,  and  also  one  chattel 
mortgage  to  Ella  C.  Drake,  to  secure 
eighty  dollars,  both  dated  December  8, 
1886.  To  hare  and  to  hold  the  assigned 
property  unto  the  said  M.  C.  Little  in 
trust  for  the  uses  and  purposes  herelu  ex- 
pressed, and  under  the  said  lawd  of  the 
state  of  Kansas— Ffret.  To  pay  the  costs 
and  charges  of  these  presents,  and  the  law- 
ful expenses  of  executing  the  trust  herein 
created,  i^eond.  To  sell  and  dispose  of 
said  assigned  property  In  pursuance  of 
law,  and  the  orders  of  the  proper  court, 
and  out  of  the  proceeds  pay  the  costs  and 
expeuees.  aforesaid,  and  distribute  and 
pay  the  remainder  to  the  creditors  of  the 
said  tlrm  of  Bate  &  Moulton  for  all  liabil- 
ities and  debts  which  said  firm  may  be 
owing:  provided,  however,  that  if  there 
shall  not  be  snfflcient  funds  with  which  to 
pay  all  said  debts  in  full,  then  the  same 
are  to  be  paid  ratably,  and  in  proportion 
to  amount  of  each.  Third.  The  residue  of 
said  proceeds,  it  any  tliere  be,efter  paying 
all  scad  debts  In  fall,  the  said  M.  C.  Little 
Is  to  pay  to  said  firm  or  their  cuslgns.  Zn 
witness  whereof  we  bare  hereunto  set 
our  hands  thIslOth  day  of  December,  A.  D. 
1886.  Batr  &MODLTON.  Mas.  Anna  Bate. 
Mrs.  M.  K.  Moulton.' 

"'State  of  Kansas,  Lyon  connty— es.: 
On  this  lOth  day  of  Decemlwr,  A.  D.  1886, 
personally  came  before  me,  a  notary  pab> 
lie  In  and  for  said  county  and  state.  Bate 
&  Moulton,  and  Mrs.  Anna  Bate,  and  Mrs. 
M.  K.  Moulton,  to  me  personally  known 
to  be  thn  same  persons  and  firm  who  exe- 
cuted the  foregoing  Instrument,  and  duly 
acknowledged  the  execution  of  the  same. 
In  witness  wbereof  I  have  hereunto  set 
my  hand  and  notarial  seal  the  day  and 
year  last  above  written.  [Seal.]  J.  F. 
Drakb,  Notary  Public.  My  commission 
expires  Nov.  4tb,  1888.' 

"'I  hereby  accept  the  trust  created  by 
the  above  instrnment,  and  agree  faithfully 
to  perform  the  same.  M.  C.  Little.  Dat- 
Ad  Emporia.  Kansaa,  December  lOth,  1886.' 

"It  is  further  agreed  that  said  garnishee 
had  in  blshandscertaln  funds  arising  from 
the  sale  of  personal  property  belonging  to 
the  firm  of  Bate  &  Moulton,  and  conveyed 
to  htm  by  tbe  foregoing  deed  of  assign- 
ment, and  was  not  otherwise  cbargeabie 
to  him  as  garnishee. " 

Tbe  questions  submitted  to  tbe  court 
were  whether  or  not  the  failure  to  Include 
the  Individual  property  of  one  of  the  part- 
ners, not  exempt  from  execution,  would, 
under  the  circumstances,  invalidate  the 
deed  of  assignment;  and,  if  so,  was  the 
plaintiff  estopped  to  claim  It  because  ha 
participated  in  the  election  of  tbe  assignee 
attbe  creditors'  meeting?  Thecourtfound 
generally  in  favor  of  the  gamlBhee,and  en- 
tered judgm«it  lu  his  favor  for  costs.  The 
pUintlff  asks  a  reversal  of  that  Judgment. 
'  CaoainghAm  &  MeCariy,  tor  plaintiff  In 
error.  Af.  C.  Slmpaoa  and  KeUogg  S 
Sedgwiokt  for  deluidants  In  error. 
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Johnston.  J.,  {after  atatlnfc  the  Acts  as 
above.)  The  deed  of  aBslgnnient  1b  as- 
Balled  upon  two  eronDds:  First,  because 
of  a  reservation  In  the  Instrument,  In 
these  words;  "Except  snob  articles  as 
may  be  exempt  by  law  from  levy  and  sale 
on  execution ; "  &a6,  second,  the  failure  to 
include  in  thedeed  the  individual  property 
of  Anna  Bate,  one  of  the  aKsIgnors.  As  to 
the  first  objection.  It  may  be  said  that  only 
partnership  property  was  conveyed,  or  In- 
tended to  be  con  veyed,  by  the  deed  of  assf  sn- 
ment,  and,  as  none  of  It  was  or  Ib  exempt, 
there  was  no  reservation  for  the  benefit  of 
the  assignors;  and  it  does  not  appear  that 
any  portion  o(  the  partnership  property 
was  set  apart  or  reserved  for  the  benefit 
of  the  assignors.  It  has  already  t>een  de- 
cided that  such  an  exception  Is  nugatory, 
and  win  not  Invalidate  the  assignment. 
Dodd  T.  Hills,  21  Kan.  707;  Guptil  v.  Mc- 
Fee,  9  Kan.  80.  As  to  the  second  objec- 
tion, It  appears  that  the  assignment  only 
covered  the  partnership  property,  and  that 
one  of  the  partners  had  Individual  proper- 
ty beyond  what  was  exempt  from  the  pro- 
cess of  creditors.  It  is  contended  that  the 
exclusion  of  the  Individual  property  from 
the  assignment  was  sufficient  to  invali- 
date it.  There  Is  nothing  deceptiveormis- 
leadlng  In  the  terms  of  the  instrument; 
nor  do  we  find  anything  Indicating  an  in- 
tentional fraud  upon  any  of  the  creditors. 
The  whole  partnership  property  was  sur- 
rendered without  reservation  orpreference. 
AH  the  creditors  of  the  aHslgnors  were 
free  to  participate  lu  the  assigned  assets, 
and  no  rpleases  were  exacted  from  those 
who  did  participate,  nor  any  conditions 
lmp<»ed  which  would  debar  or  hamper 
them  from  proceeding  against  the  Individ- 
ual or  other  property  not  Included  in  the 
aeelgnraent.  It  Is  true,  It  was  only  a 
partial  assignment,  but  such  a  trans- 
fer is  not  necessarily  Invalid.  Its  validity 
depends  upon  the  statute  regulating  as- 
signments, and  It  Is  well  settled  that,  un- 
less prohibited  by  statute,  the  debtor  may 
assign  a  portion  of  his  property  for  the 
beneSt  of  his  creditors,  it  all  may  uncon- 
ditionally participate  in  that  which  Is  as- 
signed, and  if  that  which  Is  not  asslg^ned 
is  open  and  available  to  the  remedies  ol  all 
creditors.  Estabrook  v.  Measersmlth,  IS 
Wis.  572;  Carpenter  v.  Underwood,  19  N. 
T.  620;  Bates  v.  Abteman,  13  Wis.  Mi; 
Bdrrlll,  Asslgnm.  208,  232.  272;  Bump, 
Fraud.  Conv.  869,  391.  The  same  principle 
has  been  snstalned  where  It  was  held  that 
the  assignment  of  all  partnership  proper- 
ty for  the  benefltuf  creditors  Is  not  invalid 
by  reason  of  the  fact  that  the  ludlvldual 
property  was  not  also  assigned.  Auley  v. 
Ostermann,  25  N.  W.  Rep.  657;  Btoir  v. 
Black,  0  S.  E.  Rep.  1033;  Trumbo  v.  Hamel, 
8  S.  E.  Rep.  88;  Blako  v.  Fanlkner.  18  Ind. 
47;  Ex  parte  Hopkins,  2  N.  E.  Bep.  587. 

We  are  cited  to  several  cases  holding 
against  the  validity  of  partial  assign- 
ments, but  these  authorities  are  based  ou 
statutes  requiring  that  all  the  property 
or  estate  of  the  credltorshalt  be  conveyed, 
or  where  one  of  the  conditions  of  the  dee(} 
making  a  partial  assignment  w^as  that 
the  creditors  accepting  Its  terms  should 
give  releases  in  full  of  tbelr  several  debts. 


It  may  now  be  euntildered  to  be  estab- 
lished by  the  weight  of  authority  that  a 
partial  asslsnment.  which  exacts  releases 
from  accepting  creditors,  and  deprives 
them  from  acc^w  to  the  residue  not  as- 
signed, is  Invalid.  In  this  case,  however, 
no  releases  were  required,  no  preferences 
given,  nor  any  reservations  made.and  our 
statutes  do  not  prohibit  partial  assign- 
ments; and  hence  the  cases  cited  do  not 
apply  here.  Although  our  statute  relat- 
ing to  assignments  requires  that  such 
property  as  is  conveyed  shall  be  for  the 
benefit  of  all  the  creditors  of  the  assignor 
in  proportion  to  their  respective  claims, it 
does  not  require  that  all  the  estate  of  the 
debtor  shall  be  assigned.  Gen.  St.  1889, 
par.  342.  The  legislative  purpose  is  fur- 
ther indicated  in  the  subsequeut  para- 
graphs of  that  act,  wherein  icjs  provided 
that  only  an  Inventory  of  the  property 
assigned  shall  be  filed,  and  not  an  inven- 
tory of  all  the  debtor's  estate;  and  also 
that  the  affidavit  attached  to  the  inven- 
tory shall  be  likewise  limited.  The  court 
proceeded  upon  this  theory  when  it  held 
that,  in  the  absence  of  any  statute  pre- 
scribing the  manner  of  closing  up  partner^ 
ship  estates,  a  surviving  partner  ni*ght 
make  an  assignment  of  partnership  prop- 
erty for  the  benefit  of  the  creditors  of  the 
firm.  Shattuck  r.  Chandler.  40  Kan.  616. 
20  Pac.  Rep.  226.  It  is  certain  that  the 
surviving  partner  could  not  assign  the 
Individual  assets  of  bis  deceased  partner, 
and  equally  certain  that  the  individual 
property  Is  subject  to  the  payment  of  the 
unsatisfied  claims  of  the  firm's  creditors. 
We  conclude  that  partial  assignments 
are  not  prohibited  by  our  statutes,  and 
that  the  assignment  t>f  a  firm  need  not 
necessarily  include  the  individual  estates 
of  the  partners.  So  far  as  the  record 
shows,  the  action  of  the  assignors  was  fair 
and  honcKt.  the  asslgumenl  was  openly 
made  by  them, and  Itpurported  to  convey 
partnership  property  only.  There  was 
nothing  in  the  instrument  which  tended 
to  show  that  It  Included  the  individual 
property;  nor  does  It  appear  that  the  in- 
dlvidufll  property  not  assigned  was  eon- 
cealed  or  placed  beyond  the  reach  ot  the 
plaintiff  or  any  other  creditor.  The  unas- 
slgned  residue  was  accessible  to  all  the 
creditors,  and  the  record  shows  that  all  of 
this  residue  has  been  taken  to  satisfy  the 
claims  of  the  individual  creditors  of  Mrs. 
Bate.  The  assignment  upon  its  face  Is 
valid,  and  we  find  nothing  in  the  record 
which  renders  it  void.  The  judgment  of 
the  district  court  is  affirmed.  All  the  Jna- 
ttcea  concurring. 


^  Cal.  168) 

Est  v.  B0A.RD  of  School  Tbcbtbes  at  al. 
(No.  18.172.1 

(Supreme  Court  of  CaZlfomia.  Deo.  18,  1800.) 

Makdahds — QcESTiONS  Detbkuined— Paktibb. 

1.  On  proceedings  for  a  writ  of  mai^ste  to 
compel  the  officers  of  a  sohool-illstrict  to  reboild, 
on  the  old  site,  a  school-house  destroyed  by  fire,' 
as  they  had.  been  directed  by  the  electors  of  the 
district  in  school  meeting  assembled,  the  officers 
cannot  raise  the  gnes^on  of  the  paramoant  tiUa 
to  the  site,  as  its  possesBioa  l^  toe  district  fbr  a 
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Qntnberof  years  for  sclioolparposes  IspHmafade 
evidence  of  ownership  in  Uie  district 

2.  While  the  qnratlonof  title  conldnotbe  lit- 
l^ted  iQ  this  mcmdamus  proceeding,  the  court 
below  properly  admitted  evidence  snowing  the 
dedication  of  the  site  to  school-hooae  purposes, 
and  its  possession  by  the  district,  so  M  to  enable 
the  court  to  determine  whether  or  not,  In  its  dis- 
cretluD,  it  should  award  the  writ 

3.  Under  Code  Civil  Proo.  Cal.  1 1086,  which 
nrovides  for  the  issoanoe  of  a  writ  of  mandate 
"on  the  application  of  the  party  beneficially  In- 
tereeted,  **  a  tax-pwer  of  the  district,  whose  chil- 
dren attend  the  school,  Is  a  proper  party  to  ap- 
ply for  a  writ  of  mandate  to  compel  the  compli- 
ance of  the  offloera  of  the  district  with  a  vote  of 
the  electors  as  to  the  location  of  the  school-house 
site.  Orermliitg  Linden  t.  Alameda  Co.,  45 
Cal.  7. 

In  bank.  Appeal  from  anperior  court, 
Tehama  coanty :  Cbabi^  P.  Bbatnakd, 
Judge. 

John  F.  EUboDjoT  appellant.  Cblpman 
^  Garter,  for  respondents. 

WoBKa,  J.  This  iB  a  proceeding:  for  a 
writ  of  mandate  to  the  board  of  school 
trustees  of  Red  Bank  school-district,  In 
Tehama  eotml^,  and  the  members  thereof 
—A.  W.  Coffman,  C.  L.  Allen,  and  Alfred 
McClnre— commanding  them  to  imme- 
diately proceed  with  the  erection  and  con- 
struction of  a  school  bnlldluK  upon  a  cer- 
tain lot  within  said  school-dlRtrict,  of 
which  thedlBtrict  Is  alleged  to  be  the  own- 
er, and  to  eompUrte  the  same  -wltbln  a  rea- 
sonable time.  The  veiifled  petition  for 
the  writ  states,  among  other  things,  sub- 
stantially, the  following :  That  some 
years  prior  to  October  14,1886,  the  district 
had  built  and  occupied  a  school-house  on 
a  lot  therein  described;  that  on  October 
14,  1886,  said,  school-house  had  been  de- 
stroyed by  are;  that  In  April,  1887,  the 
board  of  trnstees  called  a  meeting  of  the 
qnallfied  electors  of  the  district,  of  whom 
petitioner  Is  one,  to  be  held  on  the  25th 
day  of  April,  1887,  "for  the  purpose  of  de- 
termining a  proposition  to  change  the  lo- 
cation ol  the  school-bouse  of  said  district 
from  the  said  old  site  to  a  position  a  little 
less  than  one-half  mile  south  thereof;" 
that  due  notice  of  such  meeting  was  given 
by  posting  notices  as  required  by  law; 
that  said  meeting  was  held  at  the  time 
and  place  appointed,  and  was  oncanlzed 
by  electing  J.  O.  Allnut,  chairman,  and  A. 
W.  Coffman,  being  the  clerk  of  said  dis- 
trict, acted  as  secretary ;  that  It  was  re- 
solved by  a  majority  vote  of  the  electors 
at  said  meeting  that  the  site  of  the  school- 
hoDSe  should  not  be  changed,  but  should 
remain  upon  the  lot  occupied  by  the  house 
which  had  been  deatroyed  by  fire,  and 
that  the  trustees  of  the  district  be  "in- 
structed to  erect  any  school  buildings  or 
stractures,  contemplated  or  proposed  to 
be  erected,  upon  the  location,  and  at  the 
place  ahovedescribed.and  not  elsewbere, " 
and  thatthe  mlnut«i  of  the  meetlug  be  en- 
tered upon  the  records  of  said  district: 
that  the  secretary,  Coffman,  neglected  and 
refused  tu  keep  the  minutes  of  the  meet- 
ing, or  to  enter  them  upon  the  records  uf 
the  district;  that  bonds  of  said  district 
had  been  leaned  and  sold  for  tbe  purpose 
of  raising  money  to  build  a  school-house 
In  and  tor  tbe  district,  and  that  upon  tbe 
Ist  day  of  December,  1887t  tbe  proceeds  of 
T.25F.no.5— 16 


the  sale  of  the  bonds,  amounting  to  $810, 
were  deposited  in  tbe  county  treasury  of 
Tehama  county,  to  the  credit  ot  the  dis- 
trict, and  subject  to  be  applied  to  the 
building  of  such  school-house;  that  peti- 
tioner has  demanded  of  the  board  and  the 
seTeral  members  thereof  that  they  "pro- 
ceed with  the  erection  and  construction  of 
said  school-house  upon  the  premises 
known  as  the 'Old  Site,*"  but  that  they 
have  n^lected  and  refused  so  to  do,  and, 
contrary  to  the  instructions  and  resolu- 
tions of  said  meeting,  are  proceeding  to 
build  a  school-house  at  another  and  differ- 
ent place,  and  to  use  and  apply  the  funds 
aforesaid  for  that  purpose;  tViat  by  the 
refusal  of  the  board  to  build  on  tbe  old 
site,  and  the  building  in  a  different  place, 
taxation  upon  the  property  of  the  district 
will  be  increased,  the  property  of  plaintiff 
will  be  injuriously  affected,  and  the  school 
privil^es  and  opportunities  of  the  chil- 
dren uf  plaintiff  will  be  greatly  delayed 
and  Impeded,  and  the  plaintiff  is,  and  will 
be,  greatly  and  irreparably  injured  and 
damaged,  he  being  the  owner  ot  a  large 
qmount  of  taxable  property  In  said  dis- 
trict, and  haTingchlldrenthat  are  entitled 
to  attend  school  therein.  The  answer  of 
the  board,  and  ot  a  majority  otite  members, 
denies  that  at  the  meeting  held  on  April 
25,  1887,  the  electors  ot  the  district  resolved 
not  to  change  the  site  of  the  school-bouse, 
or  that  the  board  was  instructed  by  tbat 
meeting  to  proceed  to  build  on  the  old 
Bite,  and  alleges,  on  the  contrary,  that  a 
resolution,  offered  at  that  meeting,  to  in- 
struct the  trustees  to  build  on  the  old  site 
was  defeated  by  a  majority  of  one  vote; 
denies  that  the  secretary  neglected  or  re- 
fused to  keep  or  record  the  minutes  of  that 
meeting,  and  alleges,  on  the  contrary,  that 
the  Becretary  did  take  the  minutes  ol  that 
meeting  and  duly  record  them  in  the  prop- 
er book  of  the  district;  denies  that  the 
district  owns  the  old  site;  denies  that,  by 
building  on  a  different  site,  taxation  on 
tbe  property  of  the  district  will  be  In- 
creased, or  that  plaintiff  will  be  Injured  or 
damaged;  alleg^  tbat.  snbsequeni;  to  the 
meeting  of  April  25th.  another  meeting 
was  duly  called  and  advertised  for  June  6. 
1887,  which  waB  duly  held  on  that  day  for 
the  purpose  of  determining  as  to  a  change 
of  the  Hchool-huuse  site,  and  at  which  It 
was  unanimously  resolved  to  Instruct  the 
trustees  to  build  the  school-house  on  the 
new  site,  a  little  less  than  hall  a  ralte  south 
of  tbe  old  site,  where  the  trustees  have 
commenced  to  build  It.  The  court  found 
for  tbe  plaintiff  on  all  the  material  issues, 
and  awarded  a  peremptory  mandate, 
which,  after  reciting  the  facts  found,  U  In 
the  following  language:  "Therefore  we 
do  commandyou  that.lmmedlately  after 
the  receipt  of  this  writ,  yon  proceed  with 
promptness,  diligence,  and  dispatch  to 
construct  and  erect  upon  the  said  prem- 
ises, location,  and  site,  hereinbefoi'e  par- 
ticularly described,  a  school-house  in  and 
for  said  Red  Bank  school-district,  and  to 
use  and  apply  tbe  said  fund  now  deposited 
In  tbe  treasury  of  the  county  of  Tehama, 
state  ot  California."  The  appeal  Is  from 
tbe  Judgment,  and  from  an  order  denying 
d^endant'B  motion  for  a  new  trial.  The 
answer  of  the.  defendants  denied  thatthe 
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Bcbool-dlAtrlct  owned  the  land  on  which 
the  old  school-honse  stood.  It  Is  contend- 
ed by  the  appellants  that  the  question  of 
title  to  real  estate  eonld  not  be  tried  In  a 
maDdamua  proceeding,  and  that  therefore, 
upon  an  answer  belns  filed,  ralalng  the 
question  of  title,  the  proceeding  should 
have  been  dismissed.  It  la  true  that, 
where  a  question  of  title  to  real  estate  is 
directly  in  Issue,  mandamus  Is  not  the  ap- 
propriate remedy  to  determine  such  ques- 
tion. Babcock  v.  Goodrich,  47  Cal.  608; 
Weavervllle  &  M.  W.  B.  Co.v.  Board Snp'rs, 
64  Cal.  70.  But  where  the  question  Is  Inci- 
dentaJ  merely,  and  may  affect  the  discre- 
tion of  the  court  in  awarding  or  denying 
the  writ,  It  is  proper  that  the  court  shonld 
be  satisfied  on  the  subject.  Here  It  ap- 
peared that  the  district  was  and  had  been 
for  a  number  of  years  in  possession  of  the 
school  lot,  using  it  for  school  purposes, 
under  such  circumstances  as  to  authorize 
its  continued  use  tor  those  purposes.  The 
mere  fact  of  possession  was  prima  facie 
evidence  of  ownership.  Whether  such  pos- 
session was  based  npon  a  paramount  title 
or  not  was  a  question  which  could  not  b,e 
pat  In  issue  by  the  answer  and  litigated 
in  this  proceeding,  nor  conld  the  defend- 
ant ask  for  a  dismissal  on  the  sole  ground 
that  by  Its  answer  the  title  to  real  estate 
was  pot  tn  Issue.  In  Weaverrllle  &  M. 
W.  R.  Co.  T.  Board  Sup'rs,  supra,  it  was 
said^  "Itappears  by  the  findings  that  the 
plaintiff  was  Incorporated  in  1863,  and 
that  it  in  some  way  obtained  posseiislon 
-of  the  wagon-road  which  it  was  incorpo- 
rated to  construct  and  operate;  and  that 
It  has  ever  since  retained  the  nossession  o! 
it.  8uch  possession  was  prima  facie  evi- 
dence of  ownership.  Whether  baaed  upon 
paramount  title  or  not  was  a  qaesnon 
which  could  not  be  inquired  into  except  In 
an  action  or  proceeding  In  which  some 
person  who  claimed  a  better  tltie  was  a 
party ;  and  it  could  not  be  tried  by  a 
board  of  supervisors,  nor  In  a  proceeding 
to  determine  whether  a  mandate  should 
Issue  to  compel  tbe  performance  by  said 
board  '9f  a  duty  Imposed  upon  It  by  law. 
The  question  of  title  can  be  inquired  Into 
and  determined  in  a  proper  proceeding, 
but  clearly  not  in  this. "  So  In  this  case,  if 
the  proper  residents  In  the  school-district 
bad  taken  the  necessary  steps  to  impose 
upon  the  board  of  trustees  the  duty  of 
constructing  tbe  school-house  on  this 
property,  the  board  could  not  evade  the 
performance  of  its  duty  by  asserting  that 
the  district  had  no  title  to  the  property. 
It  was  not  a  question  for  tbe  board  to 
pass  upon.  It  was  enough  that  they  were 
directed,  in  the  manner  provided  bylaw, 
to  erect  the  school-house,  and  they  should 
have  acted  accordingly.  Pol.  Code,  §  1617, 
suhd.  20.  Certain  evidence  tending  to 
show  the  possession  of  the  property  by 
the  school 'district,  declarations  of  the 
owners  of  the  land  tending  to  show  a  ded- 
ication ol  the  property  to  the  district  lor 
school  purposes,  and  other  like  testimony, 
was  admitted,  and  It  is  claimed  by  tbe  ap> 
pellant  that  this  was  error  for  which  the 
cause  should  be  reversed.  As  we  have 
said,  the  question  whether  the  school-dis- 
trict had  or  had  not  a  good  title  to  the 
property  was  one  not  proper  to  be  lltt* 


gated  In  this  action.  But  It  was  entirely 

proper  tor  the  court  below  to  be  assured, 
by  proper  evidence,  that  the  possession  of 
the  district  was  such  as  to  secure  to  it  the 
continued  use  of  the  property  In  case  a 
school-house  should  be  constructed  upon 
It  In  order  to  determine  wbether  the  court 
should  or  should  not,  In  Its  discretion, 
award  the  writ.  For  this  purpose,  the 
evidence  was  proper,  although  not  neces- 
sary to  the  plalntid's  case.  Other  items 
of  evidence  admitted  are  objected  to,  but 
we  find  that  no  error  was  committed  la 
ruling  upon  the  evidence  for  which  the 
case  should  be  reversed.  It  Is  Insisted 
that  the  finding  that  the  school-district 
was  the  owner  of  the  land  was  not  sus- 
tained by  the  evidence.  We  think  the  evi- 
dence was  sufficient  to  show  a  dedication 
and  acceptance  of  the  property,  and  the 
adverse  use  of  It  for  school  purposes,  snfil- 
clent  to  sustain  the  finding,  but  If  It  were 
not,  as  the  question  of  title  was  one  not 
proper  to  be  litigated  In  this  action,  an 
erroneous  finding  on  the  point  would  not 
be  cause  for  reversal.  Other  findings  are 
attacked  for  the  same  reason,  but  we 
think  all  of  tbe  findings,  necessary  to  Jos 
tify  tbe  Issuance  of  the  writ,  are  sustained 
by  the  evidence. 

Appellant's  counsel  farthercontend  that. 
Inasmuch  as  it  does  not  appear  that  re- 
spondent's taxes  will  not  be  Increased  by 
the  matters  complained  of,  he  Is  not  a 
party  beneficially  Interested  In  the  sense 
of  section  1086  of  the  Code  of  Civil  Pro- 
cedure, which  requires  the  writ  of  man- 
date to  be  IssQRd  "upon  affidavit,  on  the 
application  of  the  party  benetlcially  Inter- 
ested;" and,  therefore,  that  the  pri>ceed- 
Ing  cannot  be  maintained  upon  hla  appli- 
cation,  In  bis  name  alone.  There  can  be 
no  doubt  upon  the  findings,  which  are  Jus- 
tified by  tbe  evidence,  that  it  was  the  duty 
of  the  board  of  trustees  to  build  tbe 
school-house  upon  the  old  site,  as  instruct- 
ed by  the  meeting  of  April  25,  1887,  within 
a  reasonable  time  after  the  moneyfor  that 
purpose  had  been  deposited  in  the  treas- 
ury; and  that  a  reasonable  time  within 
which  to  commence  tbe  baUdlng  had 
elapsed  before  the  commencement  of  this 
suit  Is  BUfttclently  evinced  by  the  admitted 
fact  that  the  trustees  had  commenced  to 
build  on  another  site  than  that  selected  by 
the  meeting  of  April  25th.  before  the  com- 
mencement of  this  suit.  Thelnterestol  the 
plaintiff  in  the  performance  of  thlsdu'^by 
the  trustees  of  the  district  resulted  from 
his  being  a  resident  elector  of  the  district, 
having  a  family  of  minor  children  entitled 
to  school  privileges  therein.  After  the  site 
for  the  school-house  had  been  lawfully  es- 
tablished and  fixed  by  tbe  meeting  of  the 
electors,  he  was  entitled  to  all  the  bene- 
fits and  conveniences  Incidentally  result- 
Ing  therefrom  to  him  individually,  besides 
his  interest  in  common  with  other  resi- 
dents of  tbe  district,  in  having  the  truste«i 
perform  an  official  duty  enjoined  by  law 
forthecommon  benefitot  all.  It  isclalmed, 
however,  that  If  the  removal  of  the  school- 
house  works  a  detriment  to  him  It  must 
effect  a  corresponding  benefit  to  others 
equally  entitled  to  such  benefits;  and 
therefore  thathehas  no  right  tocomplaln. 
This  may  be  true  in  the  case  ot  a  lawful  lu- 
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catlun  or  removal  of  a  school-bouRe,  but 
It  la  not  true  in  case  of  an  unlawful  re- 
uoral ;  for,  while  all  would  be  entitled  to 
the  benefltR  and  coovenlences  accruing 
from  a  lawful  Itwatlon  or  a  lawful  re- 
moTal  of  a  ecbool-house,  no  one  would  be 
entitled  to  auj  benefit  from  an  unlawful 
removal.  It  la  true  that  the  Injury  to  re- 
spondent iB  the  same  in  kind  as  that  suf- 
fered by  all  othera  from  whose  residences 
the  new  Bite  is  more  distant  than  the  old, 
if  any  such  there  are,  and  this  seems  to  be 
the  only  plausible  ground  upon  whlcb  It 
la  c<intended  that  respondent  la  deatitute 
of  the  beneficial  intereat  neceaaary  to  the 
prosecution  of  this  action  in  his  own 
name;  and  the  caee  of  Linden  v.  Alameda 
Co.,  45  Cal.  7,  Ib  cited  to  austaln  thia  posi- 
tion. That  waa  a  case  of  m&ndamus  to 
compel  the  board  of  supervisors  to  order 
an  election  to  determine  the  question  of  re- 
moval ut  the  couuty-seat,  on  the  petition 
of  1,462 of  the  qualified electora of  the  coun- 
ty, of  whom  tne  applicant  for  the  manda- 
maa  was  one.  In  BustalnluK  a  demurrer 
to  the  application,  the  court  held  that  the 
words,  "  on  the  application  of  the  party 
beneficially  interested. "  as  used  In  section 
lUft6of  the  Code  of  C^vll  Procedure,  neceasa- 
rlly  mean  that  the  intereat  of  tbeappllcant 
"must  be  of  a  nature  whlcb  la  distingniab- 
able  from  that  of  tbemasaof  the  communi- 
ty;" and  further  aald:  "The  party  apply- 
inir  here  appears  to  have  no  Interrat,  bene- 
ficial or  otherwise,  other  than  such  inter- 
etit  aa  each  one  of  the  fourteen  hundred 
and  fifty-one  persons,  besides  bimaelf,  who 
signed  the  petition  to  the  board  of  auper- 
Tiaors  may  be  aald  to  have.  *  *  •  The 
Intereat  of  each  and  all  of  them  la  only  the 
general  Interest  that  every  citizen  has  in 
the  proper  discharge  of  public  dutlea  con- 
fided by  law  to  public  officers.  Obviously, 
thla  la  not  Buch  an  Interest  as  would  sup- 
port an  application  by  any  private  citlsen 
who  may  see  fit  to  volunteer  to  bring  a 
suit  in  behalf  of  the  public  interests. "  But 
the  principle  announced  In  Linden  r.  Aln^ 
meda  Co.  has  been  disregarded,  and,  in  ef- 
fect, tha  t  caee  has  been  overruled  by  later 
eaaea.  The  point  decided  In  that  case  Is 
that,  to  entitle  a  private  party  to  apply 
for  a  writ  of  mandate,  his  interest  In  the 
anbject-matter  of  the  suit  must  be  of  a 
dftlerent  nature  from  that  of  the  mass  of 
the  community.  Yet  In  Hyatt  v.  Allen,  54 
Cal.  36S,  which  was  an  application  to  this 
court  for  a  writ  of  mandate  to  the  as- 
aessor  of  Che  city  of  Stockton,  in  which 
the  applicant  appeared  to  have  no  other 
Intereat  than  that  of  a  tax-payer.  In  com- 
mon with  all  other  tax-payers  of  that 
city,  this  court,  through  Mr.  Justice 
Sa ABPSTEIN,  aald :  **  We  think  that  the  pe- 
titioner, who  is  a  tax-payer  within  the  dis- 
trict of  which  respondent  Ib  assessor.  Is  '  a 
party  beneficially  Interested*  In  having  all 
the  taxable  proi>erty  in  the  district  as- 
seeaed,  and  Is  therefore  a  proper  party  to 
make  the  affidavit  for  the  issuance  of  the 
writ  In  thia  caae."  Maxwell  v.  Super- 
viHora,  68  Gal.  890,  waa  a  proceeding  tor 
a  writ  of  review  to  the  board  of  Buper- 
-vlaora  to  review  the  action  of  that  body, 
iu  behalf  of  the  county  of  Htanislaue,  in 
entering  into  a  contract  for  printing,  in 
which  the  applicant  waa  Intereated  only 


ae  a  tax-payer  in  common  with  all  other 
tax-payers  of  the  county,  and  in  which 
the  objection  that  the  applicant  was  not 
"beneficially intereated,"  within  the  mean- 
ing of  section  1069  of  the  Code  of  Civil  Pro- 
cedure, waa  overruled.  The  language  o( 
section  1069  aa  to  the  **  beneficial  intei-eat" 
of  the  applicant  for  a  writ  of  review,  la 
Identical  with  that  of  section  1086  relat- 
ing to  the  interest  of  the  applicant  for  a 
writ  of  mandate;  and  no  reason  is  per- 
ceived why  It  has  not  the  same  meaning 
In  both  sections.  These  caaea  wholly  dla- 
regard,  and  are  utterly  Inconalatent  with, 
the  rule  announced  In  I'lnden  v.  Alameda 
Co.,  since  the  beneficial  intereBt  of  one 
tax-payer  In  a  question  of  taxation  is 
not  different  In  kind  or  nature  from  that 
of  the  maas  of  tax-payers,  or  from  that  of 
any  other  tax-payer  In  the  same  district 
or  community.  Theae  later  cases  Beem  to 
be  in  accord  with  the  weight  of  authority 
in  other  etatea  and  In  England,  aa  atated 
by  Mr.  Justice  Strong,  in  delivering  th% 
opinion  of  the  court  In  the  case  of  Ball- 
road  Co.  V.  Hall,  91  U.  S.  354.  in  which 
mandamus  vi&B  maintained  at  the  suit, 
and  In  the  name,  of  two  merchants  to 
compel  the  respondent  to  operate  Ita  road 
acroaa  the  Miaaouri  river,  etc.,  although 
theae  merchants  had  do  intereat  In  the 
proceeding,  except  to  receive  and  ship 
goods  over  the  road,  as  did  all  other  mer- 
chants engaged  In  like  business.  See,  also. 
Dill.  Mun.  Corp.  (3d  Ed.)  §  865,  and  notes. 
Besides,  in  this  case,  the  respondent,  as 
one  of  the  patrons  of  the  Bchool,  has,  as 
such,  an  Intereat  In  the  erection  of  the 
school-house  other  than  that  of  a  mere 
tax-payer,  and  hia  interest  may  have  been 
different  from  that  of  any  other  tax-payer 
In  that  the  removal  of  the  school-house  to 
a  distant  place  might  have  deprived  hla 
children  of  the  benefit  of  attending  the 
public  schools.  The  nuisance  cases  re- 
ferred to  are  not  In  point.  The  rule  aa  to 
the  requisite  Intereat  of  a  plaintiff  in  thla 
class  of  cases  la  apeclflcall,  prescribed  ty 
section  3493  of  the  avil  Code,  which  docs 
not  apply  to  cases  of  mandamus.  If  the 
respondent  has  not  the  requisite  beneficial 
Interest  to  enable  him  to  maintain  this  ac- 
tion in  his  own  name,  no  other  person  ex- 
cept the  district  corporation  has;  and 
that  corporation  la  controlled  by  thede- 
fendanta.  Therefore,  there  la  no  remedy 
at  law  whatever.  In  favor  of  any  party, 
unleaa  the  respondent  can  maintain  thla 
action.  Perhaps  the  illegal  diversion  and 
use  of  the  building  fund  might  be  enjoined 
by  a  court  of  equity,  at  the  suit  of  a  mem- 
ber of  the  district  corporation  ;  but  this 
would  not  be  an  adequate  remiKly;  and. 
even  if  it  were,  it  Is  well  settled  that  an 
equitable  remedy  dora  not  deprive  a  party 
of  the  legal  remedy  of  maadamua.  Judg- 
ment and  order  affirmed. 

We  concur:  Fox,  J.;  MoFablahd,  J.; 

SUABPaTEIN,  J. 

Patrbson,  J.  I  concur  In  the  judgment. 
I  do  not  underatand  that  Unden  v.  Ala- 
meda Co.  has  been  overruled  by  the  decis- 
ion In  any  later  case,  and  it  seems  to  me 
the  cases  are  distinguishable.  A  tux- 
payer  has  an  intereat    which  la  dla- 
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tlDffuIstaable  from  that  of  the  mass  ot  the 
commanlty."  Every  citizen  has  an  Inter- 
est In  the  proper  discbarge  ol  public  du- 
tiesbnt  every  citiMQ  Is  not  the  owner 
of  property  taxed  lor  state  or  munlidpal 
parposea. 

Thornton.  J.  I  a^ree  with  Patebsom, 
J.,  and  concur  in  the  Judgment. 


Winn  t.  Shaw.   (No.  13.909.)^ 

(Supreme  Court  cf  CaMfomkL  Deo.  S,  IKK).) 

bmnionoir— To  Covntt  Aooitob— ^lOUr  Pat- 
KBXT  or  Claihs.  ' 
An  InJuDotion  will  not  be  granted  at  the 
suit  of  a  tax-payer  to  restrain  the  county  auditor 
from  iBsuine  a  warrant  for  the  payment  of-  an  al- 
leged illegal  olaim  allowed  aeainst  the  oonnty  by 
the  board  oi  supervisors,  as  the  county  may  com- 
pel the  audits  to  refund  the  money  In  an  action 
at  law  If  the  wazrant  is  In  teot  Iltegally  issued. 

In  bank.  Appeal  from  Ruperlor  court, 
San  Benito  county;  James  F.  Bbeen, 
Judge. 

Action  by  W.  B.  Winn  against  Body 

Shaw, as  auditor  of  Ban  Benito  county,  to 
restrain  derendantfrum  Issuing  a  warrant 
on  the  treasury  for  the  payment  of  aclalm 
HKalnet  the  county  allowed  by  the  board 
uf  BUpervfRore.  The  complaint  alleged 
that  plaintiff  is  a  tax-payer  of  the  county. 
Two  newspapers  are  published  therein, 
which  are  ready  and  willing  to  do  the 
county  printing  at  reasonable  market 
rates.  The  county  board  directed  its  clerk 
to  give  notice  uf  its  Intention  to  purchase 
land  to  be  osed  tor  court-house  and  Jail 
purposes,  but  no  such  notice  was  ever  pub- 
lished in  any  uewspaper.  The  county 
board,  nevertheless,  completed  the  pur- 
chase, and  directed  the  auditor  to  draw 
his  warrant  on  the  treasury  for  the  pur- 
chase price,  and  the  auditor  has  declared 
his  intention  to  comply  with  such  order, 
wherefore  plaiatlff  prays  he  may  be  en- 
Joiued.  To  this  complaint,  thp  auditor  de- 
murred, on  the  ground  that  Jt  states  no 
cause  of  action.  The  demurrer  was  over- 
ruled, and  defendant  excepted.  On  the 
trial  It  appeared  that  plaiutin  was  the 
proprietor  of  the  Free  Lance,  one  of  the 
two  newspapers  published  In  the  cnunty ; 
and  that  he  and  the  proprietors  of  the 
Advance,  the  other  paper,  had  entered 
Into  an  agreement  fixing  the  rates  for 
county  printing  at  about  double  the  rates 
fixed  by  a  resolution  of  the  county  board. 
In  compliance  with  the  order  of  the  board, 
the  county  clerk  ottered  to  publish  the  no- 
tice of  purchase  In  such  papers  atthe  rates 
fixed  by  the  board,  but  both  publishei-s 
declined.  The  clerk  then  posted  notices  In 
three  public  places  iu  each  supervisor  dis- 
trict in  the  county,  as  required  by  section 
25,  Bul)sec.8,of  thecountygovemmentact, 
when  there  are  no  newspapers  in  the  coun- 
ty. The  board  consummated  the  purchase, 
and  then  directed  the  auditor  to  draw  bis 
warrant  tor  the  price.  The  court  below 
enjoined  the  auditor  from  so  doing,  and 
be  appeals. 

Brigga  Jt  Hadner,  tor  appellant.  Mont- 
^wery  &  Scott,  (Michael  MuIIany  and 
Wm.  Grant,  uf  counsel,)  tor  respondent, 

'Reversed  on  rehearing,  post,  068. 


Pee  CuniAH.  The  demurrer  to  the  com- 
plaint In  this  cause  should  have  been  sus- 
tained, on  the  authority  of  Linden  v.  Case, 
46Cal.  174;  McCoy  t.  Briant.  63  Cat.  349; 
and  Merrlam  Soperrfsors,  73  Cai.  619. 
14  Pac  Bep.  187.  If  the  claim  was  lllesal 
as  one  not  authorized  by  law,  as  claimed 
by  respondent,  the  remedy  of  the  county 
at  law  Is  ample.  The  cuunty  Is  fully  pro- 
tected, In  the  manner  pointed  out  in  the 
cases  cited,  and  a  tax-payer  Is  not  entitled 
to  maintain  tnjunctlon.  As  said  In  the 
last  of  Bald  cases:  "It  other  saf^nards  are 
needed,  the  legislature  can  provide  them. 
It  Is  not  the  province  ol  the  courts. " 
Judgment  reversed,  and  case  remanded, 
with  directions  to  snatalnthe  demurrer  to 
the  complaint. 

— — —  (SS  Cal.  CO) 

WlLLIABiS  T.  Dbnnison.  (No.  13.967.) 
^Sfuprtm»  Omut  uf  Cal^fomta.  Nor.  8S,  189a) 
Appbal — Nonoi — Boin). 
L.  A  noUoe  of  an  appeal  from  a  final  Jodg 
menl  and  from  an  orderdenylne  anewtrial,  "and 
from  each  and  every  order  ana  Judgment  made 
and  entered  in  said  causa, "  will  bring  up  nothing 
for  review  whiob  would  not  be  subject  to  review  ii 
the  notice  had  omitted  the  words,  "and  from 
each  and  every  order  and  Judgment  made  and  en- 
tered in  the  case;"  and  henoe  the  notice  la  act 
open  to  the  objection  of  being  Indefinite. 

2.  A  single  undertaking  Is  sufficient  on  an 
appeal  from  a  final  Judgment,  and  from  an  order 
denying  a  new  trial. 

In  bank.  Appeal  from  superior  court, 
city  and  cuunty  of  San  Francisco. 

Action  by  C.  B.  Williams  against  E.  F. 
Dennison  for  money  had  and  received. 
There  was  a  Judgment  for  plaintiff.  De- 
fendant served  the  following  notice  of  ap- 
peal :  "  You  will  please  take  notice  that 
the  defendant  In  the  above-entitled  action 
hereby  appeals  to  the  supremecourt  ot  the 
state  of  California  from  the  judgment 
therein  entered.  In  the  said  superior  court, 
on  the  28th  day  ot  February,  1890, in  favor 
of  the  plaintiff  In  said  action,  and  against 
said  defendant,  and  from  the  whole  there- 
of. Also  from  the  order  overruling  the 
motion  for  anew  trial,  and  from  each  and 
every  order  and  Judgment  made  and  en- 
tered In  said  cause. "  The  undertaking  on 
appeal  was  in  double  the  amount  of  tbe 
Judiimeut  and  costs,  and  recited  that  tbe 
appeal  was  from  the  Judgment  and  the  or- 
der denying  tlie  new  trial,  and  from  each 
and  every  order  and  Judgment  made  and 
entered  In  said  cause.  PlalnttD  mores  to 
dismiss  the  appeal. 

B.  McKfane,  for  appellant.  J.  C.  Bates, 
for  respondent. 

Fox,  J.  The  appeal  In  this  caae  must 

be  treated  as  an  appeal  from  tbe  Judg- 
ment and  order  denying  the  motion  for 
new  trial.  Under  the  notice,  nothing  will 
come  under  review  on  the  hearing  which 
would  not  be  subject  to  review  If  the  no- 
tice had  omitted  the  words,  "and  from 
each  and  every  order  and  judgment  made 
and  entered  In  said  cause. "  Treating  the 
appeal  as  bein^  frum  the  judgment  and 
the  order  denying  the  motion  fornew  trial 
only,  as  we  think  it  must  be  treats,  and 
the  same  not  being  separately  taken,  the 
undertaking!^  is  suthclent  in  form  and  in 
Bubstuuce.  Chester  v.  Assodatton,  G4  Cal. 
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42;  Corcoran  v.  Beeraond,  71  Cal.  102, 103, 
11  Pac.  Rep.  815.  The  other  caees  cited  in 
support  of  Ibe  motion  to  dlsmise  tbe  ap- 
peal are  not  in  point.  Motion  todUintlBS 
the  appeal  dented. 

We  concar:  Sharpstbiii,  J.;  MoFab* 
LAND.  J. ;  Patebbon.  J. ;  Thobnton,  J. 

WoBES,  J.  I  concur.  The  notice  of  ap- 
peal and  undertaking  are  In  bad  form,  and 
In  Bome  cases  might  render  the  appeal 
abortive,  bnt  there  is  nothinf^  In  the  rec- 
ord here  to  which  the  nnnecessary  recitals 
therein  can  apply  except  the  appeal  from 
the  Judgment  and  order  denying  a  new  tri- 
al. Bnt,  while  thia  mode  of  procedure  is 
harmlees  in  this  Instance,  it  staoald  not  be 
aicooraged. 

(W  Cal.  62) 

MrrcBSLL  t.  Southern  PAa  R.  Co.  (No. 
12,779.) 

(Supreme  Court  of  Calif  omta.    Deo.  IS,  18(Kk) 

CahbIBBS— InJUBIBS  to  Fl.6BEnaEB8— Etidbnob. 

1.  Tn  an  action  against  a  railroad  company 
for  injuries  to  a  passenger,  oooasioned  by  a  train 
rmminff  off  the  track,  evidence  that  at  the  time 
theac(»aent  occurred  the  train  was  mnnitig  down 
a  steep  inoline  on  a  new  dnd  onrred  tra<Jk,  at  an 
nnnsnal  and  dangerou  rate  of  speed.  Is  snffloleiit 
to  cast  on  defendant  the  harden  of  showinx  that 
the  accident  was  not  oaosed  1^  ai^  want  ul  care 
on  its  part. 

2.  Where  plaintilt  was  on  the  platform  of  the 
.oar  when  he  was  injured,  and  testifies  that  he 
went  there  bocaust)  he  feared  that  some  accident 
woald  result  from  tbe  onusoal  speed  of  the  train, 
and  intended  in  that  erent  to  Jump  into  the  sand 
on  the  side  of  the  rood,  it  is  a  question  for 
Jury  whether  bis  action  was  that  of  a  person  of 
ordinary  care  and  prudence. 

8.  Civil  Code  CaL  1 4B4,  absolTingr  rallraad 
oompanies  from  responsihUlty  for  ivories  re- 
oeired  by  passengers  while  nding  on  the  plat- 
form of  a  car  In  violation  of  tbe  prioted  and 
posted  regulations  of  tbe  company,  does  not  apply 
where  the  person  so  injured  went  upon  the  plat- 
form, in  the  exercise  of  ordinary  care  and  pru- 
dence, to  escape  the  consequences  o(  an  accident 
which  he  feared  from  the  unusual  speed  atwhloh 
the  train  was  running. 

4.  It  is  error  to  refuse  to  admit  evidence  that 
the  other  passengers  remained  seated  in  tbe  car 
and  were  not  injured,  as  their  actions  are  part  of 
the  res  nmtas,  and  tend  to  show  what  they  re- 
garded as  prudent  conduct  under  the  olrcnm- 
Btances. 

5.  The  conductor  testified  that  be  left  the 
smoking-car  several  minutes  before  the  accident 
occurred,  plaintiff  going  out  with  him;  that  tbe 
train  was  not  then  mnning  as  fast  as  it  bad  been, 
and  that  he  gave  certain  orders  and  then  returned 
to  the  smoking-car,  leaving  plaintiff  on  the  plat- 
form. Held,  that  it  was  reversible  error  to  ex- 
clude a  question  put  to  one  of  tbe  passengers  wheth- 
er the  cODdnctoiraid  retiim  to  the  smoking-car  after 
be  and  plaintiif  left  it,  and  before  the  accident. 
TnoRXTON,  J.,  dissenting. 

SnAUFSTBrr,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Monterey  county;  John  K.  Alexander, 
Judge. 

Geil  A  Morehouse,  tor  appellant.  D.  M. 
DeJmas,  for  respondent. 

pATERBON,  J.  This  1b  au  action  to  re- 
cover damages  for  personal  Injuries  sns* 
tained  by  plaintiff  white  traveling  as  a 
passenger  on  one  of  defendant's  trains. 
Appellant  contends  that  thejudgment  and 


order  should  be  reversed  because  plaintiff 
failed  to  show  negligence  In  tbe  manage- 
.ment  of  the  train,  or  any  defect  tn  the  de- 
fendant's railroad  track.  It  1b  doubtless 
true,  as  claimed  by  appellant,  that  in  cases 
of  this  character  the  burden  of  proof  is  up- 
on the  plaintiff  to  eatabllBh  negligence  on 
the  part  of  the  defendanr,  and  that  the 
mere  fact  that  a  passenger  waB  injured 
while  on  hie  Journey  Is  not  sufficient  to 
raise  a  preBumption  of  negligence  on  tbe 
part  of  the  carrier.  But  in  this  case  not 
only  la  tbe  Injury  adroitted»but  tbe  derail- 
ment and  overtumtngof  the  ear  are  undis- 
puted facts,  and  there  Is  evidence  tending 
to  show  that  at  the  time  the  accident  oc- 
curred the  train  was  rnnnlngdown  asteep 
Incline  leading  tn  the  bed  ot.  a  river  on  a 
new  and  curved  track,  at  an  unusual  and 
dangerous  speed.  This  showing  was  suf- 
ficient to  throw, upon  the  defendant  the 
burden  of  proving  that  the  injury  was 
not  caused  by  any  want  of  care  on  its 
part.  Boycev.Stage  Co.,^Ch].460;  Law- 
rence V.  Green,  70  Cal. 417, 11  Pae.  Sep. 750; 
Treadwell  v.  Whittier,  80  Cal.  574.  22  Pac. 
Rep.  266;  Buel  v.  Railroad  Co.,  81  N.  Y. 
314. 

At  the  time  the  accident  occurred  the 
plaintiff  was  standing  on  tbe  platform  of 
tbe  unoklng-car,  and  It  is  claimed  that 
be  cannot  recover  for  the  injury  sustained 
by  him,  and  that  defendant  is  relieved 
from  responsibility  therefor  by  the  provis- 
ions ot  section  484,  Civil  Code,  which  reads 
as  follows:  "Every  railroad  corporation 
must  have  printed    and  conspicuously 

{msted  on  tbe  Inside  of  Its  passenger  cars 
ts  rules  and  regulations  regarding  fare 
and  conduct  of  its  passengers ;  and  In  case 
any  passenger  1b  Injured  on  or  from  tbe 
platform  cn  a  car,  or  on  any  baggage, 
wood,  gravel,  or  freight  car,  in  violation 
of  such  printed  regulations,  or  in  viola- 
tion of  -positive  verbal  instructions  or  in- 
junctions gi\(in  to  such  passenger  In  pcr^ 
son  by  any  officer  of  the  train,  the  corpo- 
ration is  not  responsible  for  damages  for 
such  injurlea,  unless  the  corporation  tailed 
to  comply  with  the  provisions  of  the  pro- 
ceding  section. "  Plaintiff  admitted  at  the 
trial  that  defendant  had  proper  notices  aB 
required  by  this  section  posted  in  all  of  Its 
cars,  and  that  he  had  full  knowledge  of 
their  contents  before  the  accident.  He  tes- 
tified that  he  had  gone  out  upon  the  plat- 
form Immediately  before  the  accident  in 
consequence  of  the  fear  that  some  disaster 
would  occur;  that  bis  atteiittun  was  di- 
rected to  the  speed  of  the  train  as  anon  as 
it  passed  over  the  top  of  thegrade  and  be- 
gan to  descend;  that  the  great  and  unus- 
ual speed  at  which  the  train  was  going, 
taken  In  connection  vfith  tbe  fact  that  the 
road  was  new  and  temporary,  led  him  to 
bellAve  that  an  accident  would  occur,  and 
that  he  went  out  upon  the  platform  In- 
tending to  Jump  therefrom  to  the  sand  on 
the  inside  of  the  curve,  where  he  believed 
he  would  escape  with  less  Injury  than  if 
he  remained  In  the  car,  and  that  be  had 
no  sooner  reached  the  platform  than  the 
car  was  overturned  and  he  was  thrown 
upon  the  ground;  that  he  had  been  for  a 
long  time  In  the  employ  of  Wells,  Fargo  & 
Co.,  had  acquired  a  knowledge  and  skill  in 
the  movemcut  ot  trains,  could  distiugoish 
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betweea  the  degrees  of  speed  by  the  mo* 
ticin  of  the  train,  and  tbat  tbe  train  ran 
faster  on  the  day  of  the  accident  than  ever 
before.  The  evidence  of  the  defendant 
t(>nda  to  ahow  that  the  plaintiff  had  been 
upon  tbe  platform  eeveral  mlnntee  before 
the  accident  occarrpd,  bat  If  the  Jary  be- 
lieved the  testimony  of  the  plaintiff  It  was 
for  them  tosay  whether  the  circumstances 
were  such  as  would  lead  a  person  of  ordl* 
nary  prudence  to  act  as  the  plaintiff  did. 
The  Inquiry  la,  where  there  has  been  an 
unsuccessful  attempt  to  escape  danger  In 
an  accident,  was  tbe  attempt  which  was 
made  an  unreasonable  or  rash  act,  or  was 
It  one  which  a  person  of  ordinary  care  and 
prudence  mfeht  do  under  the  circum- 
stances? Tbe  answer  to  this  Inquiry  can- 
not be  made  to  depend  upon  tbe  result  of 
the  attempt  to  escape,  nor  upon  the  re- 
sult which  would  have  occurretl  if  the  at- 
tempt bad  not  been  made.  It  would  be 
unreasonable  to  require  a  passenger  In 
ease  of  accident  to  Judge  with  absolute 
certainty  the  degree  of  danger  attending 
him  If  he  made  no  effort  to  escape,  and  the 
absolute  consequences  of  an  effort  to  es- 
cape. He  must  act  upon  the  probabilities 
of  an  effort  to  escape  as  they  appear  to 
bim.  and  choose  that  taaaard  which  seems 
to  him  aa  a  person  of  prudeace  to  be  the 
least.  Of  course  the  facts  tbat  he  was  In- 
lured  In  the  attempt  to  escape,  and  that 
those  who  remained  in  the  car  escaped 
without  Injury,  are  circumstances  which 
the  jury  should  consider  in  determining 
whether  he  acted  a-)  a  man  of  ordinary 

grudence  would  under  the  circumstances, 
ut,  wbere  be  baa  acted  tn  tbe  manner  de- 
scribed. It  cannot  be  said  that  bis  attempt 
to  escape  constituted  contributory  negli- 
gence. Twomley  v.  Railroad  Co.,  69  N.  Y. 
160;  Railroad  Co.  v.  Mowery,  36  Ohio  St. 
418. 

In  Buel  V.  Hailroad  Co.,  81  N.  Y.  319.  the 
court  said :  "  The  statute  elfem  pts  the  rail- 
road company  from  liability  to  a  passen- 
ger who  shall  be  Injured  while  on  tbe  plat- 
form of  a  car,  etc..  In  Tlolatlon  of  the 
printed  r^ulatlons  of  the  company,  poat- 
ed  up  at  the  time  in  a  conspicuous  place, 
inside  uf  Its  passenger  cars  Chen  in  the 
train,  provided  the  company  at  the  time 
furnish  room  Insldelts  passenger  cars  suffi- 
cient for  the  proper  accommodation  of  the 
pasengera.  Laws  1^,  c.  140,  SI  46.  There 
was  In  this  case  a  printed  regulation,  pur- 
suant to  this  statute,  posted  in  a  conspicu- 
ous place  inside  the  car,  prohibiting  pas- 
sengers from  standing  or  riding  on  the 
platform  of  any  car.  Butnelther  thestat- 
uta  nor  the  regulation  has  any  application 
to  a  case  like  tbe  present  one.  *  •  • 
The  statute  was  Intended  to  prevent  the 
Imprudent  act  of  standing  or  riding  on 
the  platform,  but  not  to  absolve  railroad 
companies  from  responsibility  for  every 
Injury  which  might  happen  at  that  place, 
when  n  passenger  Is  passing  over  It,  while 
justifiably  entering  or  leaving  tbe  cars." 
In  that  case  it  was  tadd  that,  although 
the  plaintiff  was  Injured  while  attempting 
to  escape  from  the  carln  a  collision,  and  al- 
though tbe  passengers  In  the  same  car 
with  bim,  who  kept  their  seats,  escaped 
uninjured,  he  could  not  beheld  guilty  of 
conttibotory  negligence;  that  he  acted 


with  ordinary  care  and  prudence.  We 
have  carefully  examined  the  instructions 
of  the  court  to  the  Jury,  and  find  no  error 
In  any  of  them. 

The  court  erred  In  sustaining  plaintifTs 
objections  to  the  questions  asked  by  de- 
fendant as  to  the  conduct  of  tbe  passen- 
gers who  remained  In  tbe  car,  and  wheth- 
er any  of  them  were  injured.  Evidence  of 
the  action  of  other  passengers  In  such 
cases  is  competent  as  a  part  of  the  res 
gestse,  and  to  show  what  they,  being  In 
the  same  dangerous  situation,  deemed 
prudent  conduct.  They  all  have  an  eqaal 
Interest  in  protecting  tbemselves,  and  will 
be  preeamed  to  have  done  what  appeared 
to  them  to  Involvethe  least  hazard.  This 
error  was  cured,  however,  by  other  testi- 
mony—which  appears  not  lobe  disputed 
—showing  thot  there  were  only  three 
passengers  In  the  car  besides  plaintiff,  and 
that  they  all  remained  in  their  seats  until 
the  car  was  overturned,  and  all  escaped 
unhurt. 

There  is  another  error  assigned,  based 
upon  the  refusal  of  tbe  court  to  allow  de- 
fendant to  ask  bow  often  plaintiff  had 
traveled  over  tbe  road,  prior  to  tbe  acci- 
dent; but,  h»  evidence  on  the  topic  went 
In  afteiVurds  without  objection,  no  preju- 
dice can  be  predicated  on  the  ruling  com- 
plained of. 

There  was  one  error  which  we  think  was 
prejudicial,  and  which  entitles  the  appel- 
lant to  a  new  trial.  Tbepialntltr  teatided 
tbat  the  car  left  tbe  track  immediately 
after  he  reached  the  platform ;  that  "Just 
as  I  [he]  had  stepped  out  of  the  car-door 
the  crash  came. "  It  whs  claimed  by  tbe 
d^ndant,  and  It  attempted  to  show  by 
evidence,  that  plaintiff  was  Improperly  on 
the  platform ;  that  be  was  not  there 
through  fear  of  ail  accident ;  that  he  had 
been  standing  on  the  platform  In  violation 
of  its  regulations  several  minutes  before 
the  accident  occurred,  and  wus  conse- 
quently guilty  of  contributory  negligence. 
The  conductor  testified  that  he  left  tbe 
smoking-car  two  or  three  mtnates  before 
the  accident  occurrmi,  and  that  plaintllf 
went  out  with  him :  that  the  train  was 
not  going  as  fast  then  as  It  had  on  former 
occasions  at  the  same  point,  axX  ^M\e 
plaintiff  was  on  board ;  that  he  gave  the 
brakeman  orders  to  let  off  tbe  brakes, 
walked  back  Into  the  smoking-car,  and 
took  his  seat  while  the  plaintiff  remained 
standing  on  the  platform.  The  d^endant 
then  called  S.  W.  Smith,  who  was  one  of 
the  three  passengers  In  the  car  at  the  time 
of  tbe  accident,  and  be  was  asked  to  state 
whether  Mr.  Clark,  the  conductor,  re- 
turned Into  the  smoking-cnr  after  he  and 
plaintiff  left  It,  nud  before  tbe  accident 
occurred.  Plaintiff  objected  to  the  ques- 
tion on  tbe  ground  that  it  was  Immate- 
rial, the  courtsustained  the  objection,  and 
defendant  excepted.  The  question  wheth- 
er plaintiff  went  upon  the  platform  under 
tbe  circumstances  narrated  by  him  was  a 
most  important  one;  in  fact  the  main 
question  In  the  case  Is  whether  he  acted 
as  a  prudent  man  would  underthedrcom- 
stances.  In  determining  that  question, 
the  length  of  time  he  remained  upon  the 
platform,  and  the  conduct  of  others  on 
the  train,  Including  the  officers  of  tba 
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train,  la  material,  competent,  and  Impor- 
tant. The  testimony  of  the  conductor,  If 
trae,  would  Tend  not  only  to  Impeach  the 
testimony  of  the  plalntifT  as  to  the  len^h 
erf  time  he  stood  ou  the  platform,  but  di- 
rectly to  prove  thattherewas  noapparent 
reason  for  alarm  at  the  time  the  accident 
occurred.  To  enable  the  jury  to  decide 
whether  the  conductor's  version  of  the  cir- 
cumstances or  that  of  the  plaintiff  was 
correct,  the  testimony  of  Smith,  a  disin- 
terested witness,  might  have  been  Impor- 
tant. It  certainly  was  material  and  com- 
petent, and  Should  have  been  admitted. 
Judgment  and  order  reversed,  and  cause 
remanded  fur  a  new  trial. 

We  concur:  Beattt,C.J.;  McFabland, 
J.;Fox»J. 

I  concnr  In  the  Judgment.  Workb,  J. 

I  dissent.  Sharfstein.  J. 

Thornton,  J.  I  dissent.  The  exclusion 
of  the  testimony  of  Smith,  on  which  the 
reversal  1b  ordered,  could  not  possibly 
have  caused  any  Injury  to  the  defendant. 
Evidence  of  the  return  of  the  conductor 
before  the  catastrophe  occurred  In  which 
the  plaintiff  was  injoi'ed  was  already  In 
and  uncontradicted.  The  conductor  had 
already  testified  to  tbe  tactof  such  return. 
The  time  of  the  return  of  the  conductor 
from  the  platfonn  could  not  possibly 
Bbow  bow  long  the  plaintiff  stood  on  the 
platform,  as  the  conductor,  when  he  re- 
turned, left  the  plaintiff  standing  on  the 
platform.  The  evidence  shows  that  the 
conductor  and  plalntiH  went  on  the  plat- 
form at  the  same  time.  The  conductor 
returned,  leaving  plaintin  on  the  platform. 
Huw  could  the  time  of  the  return  of  the 
conductor  show  how  long  platntm  re- 
mained on  the  platform  after  such  return? 
If  the  return  of  the  conductor  from  the 
platform  could  show  anything  as  to  the 
time  when  the  plalntin  remained  on  the 
platform  after  such  return,  the  fact  of  bis 
return  was  alreadyln  evidence  and  uncon- 
tradicted. A  case  carefully  and  laborious- 
ly tried  should  not  be  sent  back  for  a  new 
trtal  tor  an  eiror,  If  any,  so  trifling. 

(«7  C«I.  84) 

CiTT  OF  Napa  t.  Howland.    fNo.  12,800.) 
{Supreme  Court  of  CcU^omia.  Dec  12, 1S90.) 
Snonmn— Pabtibs— EviDiHOB— DsmoATioK— 

FlNniKOB. 

1.  In  ejeotment,  where  plaintiff  oitv  olaitns 
the  land  in  dispute  by  dedication,  and  the  court 
baa  fcnmd  that  there  was  such  a  dedication,  a 
further  flndiiur  Uiat  after  the  dedlostfon  the  own- 
ers of  the  land  directed  that  it  be  so  designated 
on  the  naps  of  the  city  is  immatCTial,  and  the 
test  that  It  is  not  supported  by  the  evidence  will 
not  affect  the  judgment  for  plaintifl. 

2.  Though  the  owner  of  the  land  had  no  title 
thereto  at  the  time  he  dedicated  it,  he  and  his 
grantees  are  estopped  to  deny  the  fact  of  dedica- 
tion;  and  a  title  subsequently  acquired  by  him 
inures  to  the  benefit  of  the  public,  by  virtue  of 
aoch  estoppeL 

8.  Where  defendant  in  ejectment  admits  that 
he  is  in  possession  of  the  laud  when  it  is  de- 
manded of  Idm,  the  tenant  from  month  to  month 
liy  whom  he  holds  posaeasion  la  not  a  necessary 
party  delsndant. 


4.  In  ejectment  by  a  city  for  land  claimed  to 
have  been  dedicated  as  a  levee  and  street,  where 
maps  are  produced  on  behalf  of  plaintiff,  tbe 
error  of  admitting  them  without  evidence  that 
the  former  owner  of  the  land  filed  or  adopted 
them  Is  waived  by  defendant's  failure  to  olqeut 
to  them,  and  his  dlsoaasion  of  them  in  argument, 
as  evidence  on  the  issue  of  dedication. 

5.  A  finding  that  land  was  dedicated  as  "a 
public  levee"  is  supported  by  evidence  of  dedica- 
tion as  a  "public  undlng,"  the  word  "levee,"  as' 
applied  to  land  such  as  that  in  question  along  a 
navigable  stream,  having  the  same  meaning  as 
"landing. " 

In  banli.   Appeal  from  superior  coorfc, 
Napa  county ;  A.  J.  Buckles,  Judge. 

F.  E.  Johnson,  for  appellant.  O. 
CogbJany  lor  respondent. 

Faterson,  3.  This  18  an  action  of  e]ect< 
ment.  The  main  question  involved  in  the 
Issues  Is  whether  the  lands  in  controversy 
have  ever  been  dedicated  for  the  use  of  the 
public  as  a  levee  and  street.  The  court 
found  from  the  evidence  that  the  property 
was  dedicated  to  public  use  by  the  own- 
ers thereof  about  the  year  1850,  and  that 
ever  since  said  dedication  the  land  has,  by 
direction  of  the  owners  of  the  fee  tberenf, 
been  designated  and  represented  on  the 
maps  of  the  city  of  Napa,  as  public  streets 
and  levees;  that  the  public  used  the  same 
excluslveiy  until  March  1,  1875,  when  de- 
fendant, without  authority  or  right,  oust- 
ed plaintiff  therefrom,  and  has  t^ver  since 
wrongfully  held  exclusive  poBBeaalon  of 
the  property.  The  plaintiff  had  Judgment 
against  defendant  for  the  poesesslon  of 
the  lands,  but  the  defendant  was  permit- 
ted to  remove  his  warehouses  and  fences. 

1.  The  evidence  on  behalf  of  the  plaintiff 
is  ample  to  support  the  finding  as  to  dedi- 
cation. 

2.  The  court  foimd,  finding  2,  that  the 
land  had  been  dedicated  by  the  owners, 
Coombs  and  others.  This  was  the  ulti- 
mate and  essential  fact,  and  the  subse- 
quent finding  that  the  land  by  direction 
of  the  owners  had,  after  such  dedication, 
been  designated  on  the  majw  of  the  city, 
was  a  finding  nponan  Immaterial  matter, 
at  least  upon  a  inatter  that  was  not  con- 
trolling. The  latterfiDdlngmay  be  exclud- 
ed as  not  supported  by  the  evidence,  aud 
yet  the  judgment  will  be  supported  by  the 
finding  upon  the  question  of  dedication. 
The  maps  were  not  necessary  to  support 
the  finding  of  dedication.  The  evidence  of 
the  acts  and  declarations  of  Coombs  was  . 
sufficient  to  show  a  dedication. 

3.  If  It  be  assumed  that  Coombs  had  no 
title  at  the  time  he  dedicated  the  proper^ 
ty,  he  aud  his  grantees  are  nevertheless 
estopped  from  denying  the  fact  of  dedica- 
tion. His  claim  was  confirmed  by  the 
board  of  land  commissioners  in  April,  1854, 
and  a  patent  was  issued  to  him  In  1866. 
His  newly-acqnired  estate  "feeds  the  es- 
toppel." God.  Easem.  p.  95.  and  easesdt- 
ed  In  note;  Tyler,  £].  pp.  7^,726;  Washb. 
Easem.  p.  62. 

4.  When  the  city  marshal  served  a  notice 
on  defendant  demanding  that  he  deliver 
up  possession  of  the  premises,  the  defend- 
ant admitted  that  he  held  possession  of 
the  property,  and  said  he  would  not  sur- 
render It.  This  testimony  of  the  marshal 
was  not  contradicted  by  defendant.  The 
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premises  were  In  possewlon  of  a  tenant  of 
defendant  under  a  letting  from  month  to 
raontb.  Under  these  circumstances  It  was 
not  necessary  tbat  the  tenant  be  made  a 
party  defendant.  Finnegan  v.  Carraher, 
47  N.  Y.  497. 

5.  It  ]s  claimed  that  the  court  erred  In 
Its  ruline  In  regard  to  the  Thompson  and 
Pierce  maps.  If  the  evidence  necessary  to 
render  tliem  pro[>er  for  consideration  un- 
der the  ruling  of  the  court  wan  not  pro- 
duced by  plain tirf,  the  defendant  ought  to 
hare  moved  to  strike  them  out.  Insteai 
of  calling  the  attention  of  the  court  when 
plaintiff  rested  its  case  to  the  fact  that 
there  was  no  evidence  showing  chat  the 
former  owners  of  the  land  had  made,  filed, 
or  adopted  the  maps,  counsel  fur  defend- 
ant In  the  argument  of  the  case  considered 
and  diacuBsed  the  effect  of  the  maps  as  evi- 
dence on  the  issue  of  dedication  or  no  ded- 
ication. Therefore,  if  it  be  assumed  that 
there  was,  at  the  time  that  the  maps  were 
offered  and  admitted  in  evidence,  an  ex- 
presfl  and  binding  underatandlng  between 
counsel  and  thA  court  such  as  la  claimed, 
we  think  that  the  failure  to  move  to  strike 
them  out,  and  the  manner  In  which  they 
were  treated  by  counsel  in  the  argument, 
constituted  a  waiver  of  the  limitation. 
Furthermore,  there  Is  no  exception  in  the 
record  upon  which  error  can  be  predicat- 
ed. There  Is  no  ruling  which  we  can  re- 
view. The  court  did  nut  err  in  admitting 
the  map  called  "  Plan  of  Napa  City,  filed 
for  record  at  the  request  of  Nathan 
Coombs. " 

6.  It  is  said  that  the  evidence  does  not 
support  the  finding  of  dedication  "as  a 
public  levee  and  for  public  street  pur- 
poses,** because  it  shows  a  dedication,  if 
any,  for  a  public  landing.  It  matters  but 
little  what  name  Is  given  to  the  place,  so 
long  as  the  fact  appears  that  it  was  dedi- 
cated for  public  use.  "  A  landing  is  a  bank 
or  wharf  to  or  from  which  persons  may 
go  from  or  to  some  vessel  in  the  contigu- 
ous water."  State  t.  Graham,  15  Rich. 
Law.  310.  The  word  "levee,"  as  applied 
to  portions  of  the  public  highways  bor- 
dering on  navigable  streams  and  sloughs 
in  the  !nt*»rior  cities  and  towns  of  this 
state,  has  the  same  meaning  as  "landing." 
The  Judgment  and  order  are  affirmed. 

We  concur:  Fox,  j.;  Works,  J.;  Mc- 
Fabland,  J. ;  Sharfstsin,  J. 


(87  Cal.  78) 

Ex  parte  Williams.   (No.  20.724.) 

{Supreme  Court  of  CaZifornta.  Deo.  12, 1890.) 

Constitutional  Law— Looai.  akd  Spbchal  Laws 
—•Impbisokhekt  in  Honas  of  ComtBcnoN. 

1.  SL  Cal.  1877-78,  p.  963,  relating  to  the 
house  of  correction  in  tibe  city  and  conn^  of  San 
Francisco,  provides  that  the  criminal  court  of 
such  city  and  county  may  sentence  a  prisoner  on 
conviction  to  the  house  of  correction  in  any  case 
where  he  might  be  imprisoned  Id  the  county  Jail. 
Held,  that  this  is  not  a  special  or  local  act  relat- 
ing to  the  punishment  of  crime,  within  the  mean- 
ing of  Const.  Cal.  art  4,  S  26,  as  it  does  not 
change  the  punishment  or  degree  of  any  crime 
under  t^e  existing  uniform  laws,  but  only  pro- 
vides aplace  where  punishment  may  be  Infiicted. 

3.  Nor  is  it  an  act  reKulattng  the  practice  of 
courts  of  Justice  within  t^e  meaning  of  such  sec> 


tion  of  the  constitutloD,  as  It  relates  onlv  to  tiie 
azecQtlon  of  their  Judgments,  Whlih  Is  s  matter 
subject  to  legislative  discretion. 

In  bank.  Habeas  eorpas. 

N.  S.  Wirt,  for  petitioner.  Geo.  A.  JohO' 
Boa,  Atty.  Gen.,  and  J,  D.  Paget  I>ist. 
Atty.,  for  respondent. 

Feb  Cdbiam.  In  this  case,  by  leave  of 
the  court,  an  amended  petition  was  filed, 
after  the  decision  which  was  filed  July  1(1, 
1890,  (24  Pac.  Rep.  602;)  and  on  auch 
amended  petition  the  petltictfier  was  per- 
mitted to  reargue  the  case  on  the  question 
of  the  constitutloDallty  of  the  act  of  lH78, 
under  which 'petitioner  was  sentenced  to 
the  house  of  correction.  After  a  patient 
hearing  and  Investigation  we  deem  it  nec- 
essary  only  to  add  to  that  which  was  said 
in  our  former  opinion  that,  in  our  judg- 
ment, the  act  Is  not  in  conflict  with  sec- 
tion 25,  art.  4,  of  the  constitution.  It  Is 
not  special  or  local,  either  for  the  punish- 
ment of  crimes  or  mlsdemeaDora.  or  regu- 
lating the  practice  o!  courts  of  justice. 
The  laws  for  the  punishment  of  crimesand 
misdemeanors  are  uniform  throughout 
the  state,  In  the  matter  of  uetermintng 
what  is  a  felony,  and  what  a  misdemean- 
or, and  the  legal  consequences  flowing 
from  the  conviction  of  either.  They  are 
uniform  In  preHcriblug  the  punishment;  of 
Imprisonment,  when  such  punishment  la 
allowed  at  all,  for  each  of  the  several  of- 
fenses for  which  that  punishment  Is  pro- 
vided. This  act  does  not  change  the  pun- 
ishment, or  the  degree  of  the  crime.  All 
that  it  does  is  to  authorize  the  court  In 
San  Francisco,  in  Its  discretion,  to  cause 
the  punishment  to  be  Inflicted  In  one  pluce, 
instead  of  either  of  two  or  three  others 
where  it  might  be  done.  If  the  legislature 
has  no  power  to  authorize  courts  to  do 
this,  then  it  is  powerless  to  providefor  Im- 
Iirisonment  for  felony  In  more  than  one 
place  in  the  state.  We  find  no  Buch  limit- 
ation upon  the  power  of  the  legislature  in 
the  premises.  If,  as  Is  claimed  In  argu- 
ment, the  impris<mment  must  be  in  a 
state-prison  In  order  to  be  equal  and  uni- 
form, then  there  must  be  but  one  state* 
prison;  for  If  more  than  one,  even  though 
the  government  and  discipline  In  all  be 
the  same,  it  would  be  impossible  that  the 
climatic  and  other  conditions  would  be 
the  same,  and  hence  the  conditions  of  pun- 
ishment would  be  unlike.  Such  cannot  be 
the  meaning  of  the  constitution  or  the 
law.  It  Is  the  fact  of  imprisonment,  and 
the  labor  duringconflnement.and  the  civil 
consequences  that  attach  to  the  convic- 
tion, that  constitute  the  punishment,  and 
not  the  place  where  the  Imprisonment  Is 
carried  out. 

Nor  is  tbe  act  one  regulating  the  prac- 
tice In  courts  of  justice.  Pracclce  Is  that 
course  of  proceeding  by  which  the  investi- 
gation is  had.  and  the  judgment  reucbed. 
When  reached,  the  place  and  manner  of 
executing  the  judgment  (it  being  uniform 
in  character  with  other  judgments  in  like 
cases)  is  subject  to  legislative  discretion; 
and  the  legislature  muy  prescribe  that  all 
judgments  upon  conviction  for  felony 
shall  be  executed  in  one  place,  or  that 
those  In  different  parts  of  the  state  may 
be  executed  in  different  places,  or,  havlug 
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oreseribed  dUferent  placM  for  anch  par- 
poses.  It  may,  as  it  has,  leave  it  to  tbe  dla- 
eretlon  of  the  coart  in  each  instance  to  de- 
termine io  which  of  them  the  Jadgment 
shall  be  executed.  Iiet  the  writ  be  dis- 
charKed,  aod  tbe  prisoner  remanded. 

(87  Cml.  40)  — — 

ftPAULDCrO  T.  NOBTH  SAN  FRANCiaCO  HOUB- 

BTBAD  ft  Sailro&d  Abs*h.  (No.  12,685.) 
(Supreme  Court  of  CaUfomia.  Dec  18,  isao.) 
PmnoH  FOB  Stbbbt  Gba  diwq — ^Femumttioii  aw 

Rbgduhitt. 

1.  Bt.  CaL  1871-72,  p.  8M,  provides  that  cer- 
Udn  street  gradinE  cannot  be  ordered  by  the  >u- 
perviaors  unless  a  majority  of  Uie  Ctont^»  of  lots 
petitJon  therefor.  Certain  grading  was  done  up- 
on a  petition  from  which  it  did  not  certainly  ap- 
pear whether  the  petitioner  owned  a  majority  of 
tbe  frontage  or  not.  Held  that,  slnoe  the  board 
must  necessarily  have  passed  upon  the  suf&- 
ciency  of  the  petition  before  ordering  the  work 
done,  it  was  i^perly  presumed  to  be  suffltdent, 
and  teBtlmouy  to  the  oontrary  was  rightly  ex- 
claded.  Distingnishlng  Ualligan  v.  Bnuth,  50 
Cal.  SOS,  and  Kahu  v.  Supervisors,  79  CaL  888, 
81  Pao.  Bep.  849. 

2.  The  act  further  provides  that  the  board 
•ball  publish  notice  of  its  intention  to  order  the 
work  done,  and  that  lot-owners  who  feel  ag- 
grieved by  the  proposed  improvement  shall  file  a 
remonstrance,  wbicb  shall  be  passed  upon  by  the 
board,  and  its  decision  shall  be  conclusive.  Eeldy 
that  one  who  failed  to  file  such  remonstrance  was 
concluded  by  the  decision,  and  could  not  attack 
it  by  way  of  defense  to  a  suit  to  collect  the  as- 
sessment for  the  i  m  provement. 

S.  Where  a  contract  was  made  for  doing  the 
work  for  50  cents  per  yard,  but  afterwards,  with- 
out the  contractor's  request,  the  bouxl  published 
">  new  notice  of  intention,  which  resulted  In  a 
new  contract  with  him  to  do  tbe  same  work  at  80 
'<*mtB  per  yard,  for  wtiich  action  no  reason  ap- 
•^ears,  it  must  be  presumed  that  the  board  acted 
regularly,  and  that  for  some  defect  in  the  pro- 
ceedings the  new  oontraot  was  necessary. 

In  bank.  On  rehearing.  For  tormer  r»- 
port,  see  24  Pac.  Rep.  600. 

E.  J.  Pringle  and  D.  H.  Whittemore,  for 
appellant.  W.  H.  H.  Hurt  and  J.  W. 
Wood,  for  respondent. 

McFarland,  J.  This  isanappeal  by  dfr- 
fendant  fromaJudgmentenforclnK  a  street 
assessment  against  a  lot  on  Lombard 
street.  Tbe  case  was  heard  In  depart- 
ment, and  tbe  Judsment  was  affirmed; 
and  the  facta  of  the  case  are  stated  In  tbe 
opinion  then  rendered  hy  Commissioner 
Gibbon,  filed  July  8,1890.  A  hearing  In 
bank  was  ordered,  because  it  was  strenu- 
oasly  urg:ed  that  the  decision  was  in  con- 
flict with  Mulligan  v.  Smith,  59  Cal.  20«, 
and  Kahn  v.  Supervisors,  79  Cal  388.  21 
Pa,c.  Rup.  849.  But.  after  argument  on 
rehearing?,  and  mature  consideration,  we 
are  satisfied  with  tbe  conclasiona  reached 
in  department.  Mulligan  r.  Smith,  and 
Kahn  v.  Supervisors,  arose  upon  a  special 
statute  which  did  not  provide  fdr  an 
adjudication  of  tbe  Jurisdlctiunal  fact  that 
a  majority  of  the  frontage  of  lots  fronting 
on  tbe  work  proposed  to  be  done  was  rep- 
resented by  tbe  owners  thereof  In  a  peti- 
tion for  the  work;  and  did  not  provide  (or 
a'hearlng  to  any  of  the  owners  of  such 
frontage  on  that  issue.  But  we  think  that 
section  4  of  the  act  In  question  in  the  case 
At  bar  (St.  1871-72.  p.  805,)  does  not  pro- 
vide lor  such  Mdjudicatioa  by,  and  such 


hearing  before,  the  board  of  snpervtsors, 

and  tliat  the  decision  of  the  board  that  a 
majority  of  such  frontage  was  represented 
in  the  petition  was  a  decision  which  the 
act  says  "shall  be  final  and  conclusive. " 
In  Freeman  on  Judgments,  §  523,  it  is 
stated  as  a  rule  (foundeil  on  numerous  au- 
tboritles  there  cited)  that  "whenever  the 
Jurisdiction  of  a  court  not  of  record  de- 
pends on  a  fact  which  the  court  Is  required 
to  ascertain  and  settle  by  its  decision, 
encb  decision,  if  the  court  has  jurisdiction 
of  tbe  parties,  is  conclusive,  and  not  sub- 
]ect  to  any  collateral  attack."  Tbe  rule 
embraces  **  a  large  numt>er  of  persons  and 
tribunals  not  ordinarily  spokui  of  as 
Madges'  nor  as  •courts.*"  for"thelr  au- 
thority In  this  respect  Is  Jadiclul.**  (section 
'539:)  and  it  was  expressly  applied  by  this 
court  to  boards  of  supervlBora  in  People 
V.  Hagar,  52  Cal.  182.  The  rule  stated  In 
the  latter  case  governs,  we  think,  the 
case  at  bar.  In  Turrill  v.  Orattan,  Id.  97, 
tbe  only  question  wfalcb  seems  to  have 
been  raised  was  as  to  the  sufficiency  of  the 
petition  itself,  which  was  a  question  not 
of  fact,  but  of  law.  In  tbe  case  at  bar,  we 
think  that  the  petition  was  sufficient.  A 
diagram,  which  was  not  as  full  In  details 
as  it  might  have  been,  was  presented  with 
tbe  petition;  but  it  was  not  Inconsistent 
with  tbe  main  body  of  the  petition,  which 
BDfflclently  stated  thefacts  required  by  the 
statute.  The  point  that  the  contract  was 
Invalid  because  there  had  been  a  previous 
contract  Is  sufficiently  answered  In  the 
said  opinion  of  tbe  commissioner;  and  we 
may  add  that  the  remedy  torany  such  ob- 
jection to  the  contract  Is  provided  for  In 
section  12  of  the  act.  It  may  be  remarked 
also  that  it  is  doubtful  whether  tbe  points 
which  appellant  seeks  to  make  against 
tbe  petition  and  to  the  rulings  of  thecourt 
are  properly  preacn  ted  In  the  record.  The 
Judgment  and  order  denying  a  new  trial 
are  affirmed. 

We  concur:  Patbrson,  J.;  Fox,  J,; 
Sbaupsteim,  J.;  Thornton,  J. 

  (87  Cal.  49) 

Benson  t.  Sbotwell.   (No.  12,661.)* 
(Supreme  Court  of  CaXifomia.   Deo.  1%,  1890.) 

VbITDOB  AKD  VsNDBB— CONTRiei  OB  Oftiov— 

Riaun  or  Vb^dzs. 

1.  In  an  action  to  quiet  title,  defendant 
claimed  under  the  foliowin?  contract,  si^ed  by 
plaintiff,  which  defendant  contended  was  a  con- 
tract of  sale,  while  plaintiff  insisted  that  it  was 
an  option:  "Sept  7,  1883.  Received  from 
*  *  *  one  thousand  dollars,  being  deposit  on 
account  of  sale  by  me  to  him  of,  |a  described 
lot]  for  the  sum  or$16,000.  •  •  •  Purchaser  to 
have  rent  of  lot  from  and  after  Beptember  1st. 
Possession  of  lot  given  and  guarantied  to  pur- 
chaser on  transfer  at  title,  rlfteeu  days  given 
to  purchaser  for  examination  of  title  and  making  of 
deed.  '  If  title  not  satisfactory  to  purohaser,  sale 
to  be  null  and  void,  and  above  deposit  returned 
to  bim.  "  Held,  that  this  was  a  valid  contract  of 
sale  and  not  an  option. 

2.  The  abstract  of  title  disclosed  that  the  ti- 
tle had  at  one  time  come  into  "H.  P.  Hepburn," 
and  that  there  was  no  deed  from  him,  but  one 
from  "H.  P.  Hopkins."  PlalnUfl  claimed  that 
the  original  deed  in  his  possession  was  signed  by 
H.  P.  Hepburn,  but  refused  to  allow  defendant  to 
submit  this  deed  to  his  counsel,  or  to  have  it  re- 
oorded,  and  on  the  last  of  tbe  IS  days  he  tendered 

lUehecuing  denied,  post,  flSL, 
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derendant  a  conveyance,  and  demanded  the  bal- 
ance of  the  purchase  money.  Held  that,  though 
plaiatifl  had  a  Kood  title,  it  was  not  satisfBCtorUy 

S roved  according  to  the  terma  of  the  contract,  and 
efendant  was  Jufitifled  in  refusing  to  complete 
the  contract   Wobks,  J.,  dissentjog. 

8.  The  lot  was  occupied  by  various  tenants, 
some  of  whom  had  attorned  to  plaintifT,  and  some 
had  not.  Those  who  had  not  attorned  occupied 
shanties,  and  oonld  not  be  found  in  (he  day-time 
at  all.  It  also  appeared  tbat  the  buildings  and 
fence  of  the  adjoining  lot  on  one  aide  projected 
over  the  line,  and  had  so  projected  n>r  many 
years.  The  owner  of  the  encroaching  lot  was  a 
non-resident  who  had  no  resident  agent  anthrar- 
ixed  to  act.  Held,  that  plaintiff  could  not  and  did 
not  give  possession  witnin  the  terms  of  the  con- 
tract. 

4.  W^ien,  under  such  circumstances,  plaintiff 
brings  an  action  to  quiet  title,  he  can  only  have 
a  decree  upon  condition  that  he  restore  the  money, 
paid  by  defendant  upon  the  contract. 

la  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Fraaclsco;  F.  W. 
Lawlbb,  Judge. 

A.  N.  DrowD,  for  appellant.  Edward  J. 
Pringle,  for  respondent. 

Fox,  J.  Action  !nformQu/fl  timet,  or  one 
brougcbtunder  section  738,rodeClviI  Proc, 
for  the  purpose  of  determining  the  ad- 
verse claim  uf  defendant  to  beach  and 
water  lotNo.  717,  San  Francisco.  Defend- 
ant denies  that  he  asserts  any  claim  to  the 
lot,  other  than  that  which  be  derives  un- 
der a  certain  contract  with  the  plaintiff 
for  the  purchase  thereof ;  alleges  payment 
of  f 1,000  under  sold  contract,  with  offer 
to  fully  perform  on  his  own  part,  but  ina- 
bility and  i-efusal  to  perform  on  the  part 
ot  plaintiff:  and,  in  addition,  flies  a  cross- 
complaint  against  plaintiff,  demanding  a 
retnrn  of  said  fl.OOO,  with  Interest,  to- 
gether with  damages  for  non-perfurmance 
on  the  part  of  plaintiff,  and  other  relief . 
Findings  and  Judgment  for  plaintiff,  mo- 
tion lor  new  trial  denied,  and  defendant 
appeals.  Respondent  claims  that  the 
transaction  between  himself  and  appellant 
was  not  a  sale,  or  contract  for  the  sale, 
of  the  lot,  but  a  mere  sale  of  an  option  to 
buy  the  lot;  that  the  fl.OOO  was  paid  for 
the  option,  and  that  defendant  not  hav- 
ing e:ierclBed  the  option,  and  made  the 
purchase,  the  transaction  is  floally  closed, 
and  he,  plaintiff.  Is  entitled  to  have  his 
title  quieted,  and  to  retain  the  $1,000.  De- 
fendant, on  tlie  other  hand,  insists  that 
the  transaction  was  a  sale.  The  contract 
was  in  the  words  and  flsrures  following: 
"San  Francisco.  September  7,  1883.  Re- 
ceived from  J.  M.  Shotwell  one  thousand 
dollars,  being  deposit  on  account  of  sale 
by  me  to  him  of  beach  and  water  lot  No. 
717.  [describing  It,]  for  the  siiin  of  sixteen 
thousand  dollars  ($16,000.)  Purchaser 
to  pay  the  commission  of  two  hundred 
dollars  ($200)  tor  selling,  to  Messrs.  Mox- 
ley  and  Fisher.  Purchaser  to  pny  for  pav- 
Ingcrossiug  of  Howard  and  Steu  art  streets, 
nowbelng  done,at  an  amount  not  exceed- 
ing one  hundred  and  twenty  dollars  ($120.) 
The  seller  to  pay  all  other  street  work 
now  being  contracted  for  or  already  done. 
Purchaser  to  pay  taxes  for  current  year 
1fs83-4.  Purchaser  to  have  the  rent  of  tot 
<rom  and  after  Septfmber  1st.  Posses- 
sion of  lot  given  and  guarantied  to  pur- 
chaser on  transfer  ol  title.   Fifteen  days 


given  to  purchaser  for  examination  of 
title  and  maklugof  deed.  If  title  not  satis- 
factory to  purchaser,  sate  to  be  null  and 
void,  and  above  deposit  returned  to  him. 

{Signed]  John  Brnson.  Witness,  Chah. 
FisoBR.**  The  thousand  dollars  was 
paid  simultaneously  with  the  exeeutlim, 
delivery,  and  date  ot  this  paper.  The  15 
days  consequently  expired  onthe22d  ot  Sep- 
tember. There  is  no  question  in  ourminds 
that  this  was  a  good  and  valid  contract 
for  the  purchase  and  sale  ot  the  lot;  the 
deposit  to  be  returned  In  case  the  title  did 
not  prove  satisfactory,  or  ol  inability  on 
the  part  of  the  seller  to  comply  with  its 
terms.  It  comes  fairly  within  the  provis< 
ions  of  sections  1726  and  1729  of  the  Civil 
Code.  It  was  signed  by  the  party  to  be 
charged,  and  by  the  only  party  who  was 
required  to  sign  it.  Civil  Code,  S  1741; 
Fabian  v.  Callahan,  56  Gal.  158.  The  pay- 
ment of  the  deposit  by  the  other  party 
was  a  snflSclent  acceptance  of  its  terma. 
and  bythe  express  terms  of  the  paper  that 
payment  was  not,  as  claimed  by  respond- 
ent, for  an  option,  but  "a  deposit  on 
account  uf  sale. "  For  the  amount  of  that 
deposit,  the  vendee  had  and  has  a  lien 
upon  the  property,  In  case  of  failure  on 
the  part  of  the  vendor  to  make  good  bis 
part  of  the  contract,  unless  the  voidee  Is 
himself  first  in  d^aalt.  Civil  Code.  S  3060; 
Pom.  £q.  Jar.  U  and  cases  there 

cited. 

At  or  about  the  time  of  making  the  con- 
tract, respondent  delivered  to  appellant 
an  abstract  of  title,  which  appellant  had 
revised  and  contlnueddown  to  date  at  bis 
own  expense,  and  then  placed  it  In  the 
hands  of  a  well-known  examiner.  On  the 
17th  of  September  he  received  the  report  of 
his  examiner,  and  Immediately  notified  the 
respondent  in  writing  of  certain  detects  in 
the  record  title,  calling  his  attention  there- 
to, and,  as  to  one  wblch  seemed  to  be  an 
important  one.  snggesting  that  possibly 
it  arose  from  clerical  error  In  the  record, 
and  asking-  for  the  original  papers,  that 
he  might  submit  them  to  his  counsel  and 
examiner;  also  calling  his  attention  to 
certain  facts  In  regard  to  the  occupancy 
and  possession  of  the  lot,  and  tu  the  tact 
that  "to  avoid  trouble  and  give  undisputed 
possession  It  will  be  necessary  to  oust 
tbem  all. "  Receiving  no  response  to  this, 
appellant  again  wrote  to  the  respondent 
on  the  19tb  as  follows:  **I  am  waiting 
patlontlyyour  reply  tomy  note  of  the  I7th 
Inst.,  referring  to  matters  requiring  your 
attention  In  clearing  up  title,  etc.,  to  wa- 
ter lot  No.  717.  If  you  will  be  kind  enough 
to  Inform  me  where  I  can  find  yon  during 
bnsInesB  hours,  and  at  what  time.  I  win 
meet  yon.  I  wish  to  close  up  the  buHiness 
without  farther  delay."  After  receiving 
this  letter,  respondent  called,  and  claimed 
that  he  had  the  original  ot  the  deed  to 
which  exception  was  taken  In  the  chain  of 
title  shown  by  the  abstract,  which,  ac- 
cording to  the  record,  was  signed  "Hop- 
kins, "  but  which  be  claimed  was  In  fact 
signed  "Hepburn,"  as  it  was  reqalred  to 
be,  in  order  to  make  the  title  correct,  but 
he  refused  to  let  the  appellant  take  it  to 
submit  It  to  counsel,  or  to  put  it  upon  rec- 
ord. His  attention  was  then  also  partlc- 
ulariy  called  to  the  condition  of  the  lot  as 
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to  the  matter  ot  poBseaelon,  bat  be  took 
no  meaeores  to  prepare  himself  for  delir- 
itry  of  posseselon  as  required  by  bis  con- 
tract. On  the  22d  of  September,  the  day 
when,  by  the  terms  of  the  contract,  the 
tmnaactlon  was  to  be  closed,  be  sent  his 
agent  with  his  deed  of  the  premises,  and 
made  a  tender  thereof,  and  demanded  the 
remaining  915>0<>0.  Appellant  counted  out 
to  him  the  money,  and,  as  he  was  about 
to  pnt  It  In  a  bag  and  carry  It  away,  ap* 
pdlant  said,  "  Walt  a  minute,  gentlemen, 
you  most  go  down  and  put  me  in  posses- 
sion ot  the  lot,  and  then  you  can  take  the 
money  away,"  and  added  that  upon  re- 
ceiving possession  of  the  whole  lot,  and 
with  the  correction  ot  the  deeds,  he  was 
ready  to  complete  the  purchase.  The  evi- 
dence ^ven  npon  the  trial  shows  1  he  title 
from  two  sources:  (1)  An  alcalde  grant, 
made  January  3, 1S30.  (2)  A  deed  from 
the  California  land  commlsslnners,  dated 
August  26, 1854.  In  tracing  the  title  down 
from  tbe  alcalde  grant.  It  came  Into  H.  F. 
Hepburn.  There,  according  to  the  records 
of  the  recorder's  office,  and  as  shown  by 
tbe  abstract,  there  was  complete  brealc 
in  the  chain  ot  title.  The  next  deed  in  or- 
der of  date  was  from  II.  P.  Hopkins,  ahd 
there  was  no  deed  of  any  date  from  H.  P. 
Hepburn.  Itwas  admitted  upon  the  trial, 
and  so  appears  in  the  record,  that  the 
land  is  within  the  grant  to  the  pueblo  of 
San  Francisco.  If  that  Is  true,  and  it 
mnst  be  taken  as  true  tor  the  purposes  of 
this  case,  here  was  a  fatal  defect  in  the  rec- 
ord title.  It  could  not  be  helped  out  by 
a  good  chain  of  deeds  from  the  land  com- 
missioners down,  tor.  if  the  land  was  ivlth- 
in  the  grant  to  the  pueblo,  the  commis- 
sioners bad  no  title  to  grant,  and  nothing 
was  acquired  or  taken  under  their  deed. 
It  therefore  became  important  that  the 
connection  should  be  complete  with  the 
alcalde  title.  According  to  the  record  the 
plaintiff  utterly  failed  to  connect  himself 
with  that  title.  Under  the  contract  de- 
fendant was  entitled  to  a  good  paper  title, 
sufBcient  in  law,  and  was  not  bound  to 
accept  a  title  resting  upon  the  statute  of 
limitations,  or  take  tbe  risk  ot  determln- 
tng  from  facts  w  blch  he  might  learn  Ue 
Aors  the  record,  whether  or  not  the  stat- 
ute of  limitations  could  be  successfully 
pleaded  againdt  an  adverse  claim.  Hart- 
ley V.  James,  50  N.  Y.  42.  True,  plaintiff 
claimed,  and  upon  the  trial  proved,  that 
tbe  record  was  wrong,  and  that  the  deed 
purporting  to  be  from  Hopkins  was  in 
fact  from  Hepburn.  But,  at  the  time 
when  ft  was  his  duty  to  show  good  title, 
he  allowed  the  matter  to  rest  upon  his 
naked  assertion,  and  refused  to  submit  liis 
proof  for  examination,  or  to  permit  the 
deed  to  be  recorded  correctly.  Defendant 
had  a  right,  therefore,  to  stand  by  the  rec- 
ord, aud  toicovem  his  conduct  according- 
ly. Some  other  discrepancies  In  the  chain 
of  this  title  were  also  pointed  out  as  Ae-. 
fects,  at  the  time,  but  they  do  not  seem  to 
have  been  seriously  Insisted  upon,  and, 
comparatively,  at  least,  they  were  imma- 
terial. 

As  to  possession,  the  evidence  shows 
tbat  there  were  on  the  lot  several  tene- 
ments, a  blacksmith  shop,  a  shoemaker's 
nbop,  a  stable,  and  several  shanties,  sht[w. 


cabins,  and  the  like;  that  one  or  two  ot 
these  tenements  were  occupied  by  persons 
attorning  to  the  plaintiff,  and  paying  a 
small  monthly  rental;  tfaatothers  of  them 
were  occupied  by  persons  whose  names 
even  could  not  be  learned,— persons  sleep- 
ing there  at  night,  and  absent  during  the 
day,— the  regular  tenant  claiming  tbat 
they  slept  there  by  his  permission,  but  be 
did  not  even  know  the  names  ot  some  ot 
them.  Along  tbe  rear  end  ot  the  lot,  cer* 
tain  buildings,  supposed  to  stand  on  the 
comers,  and  a  fence  running  from  one  to 
the  other  of  them,  constituted  the  rear  line 
of  occupancy,  but  it  was  found  upon  sur- 
vey tbat  these  buildings  and  this  fence 
were  Inside  tbe  line  of  the  lot  1  foot  8)^ 
inches,  and  that  for  at  least  12  or  13  years 
this  strip  had  been  so  fenced  ont  of  this 
lot.  and  used  and  occupied  by  tbe  tenants 
on  tbe  adjoining  lot,  which  belonged  to 
Mrs.  Klumpke,  then  In  Europe,  with  no 
agent  here  authorized  to  act  for  her  in  the 
matter  ot  determining  or  deciding  wheth- 
er she  claimed  It  or  not.  These  facts  ap- 
pear from  the  evidence,  without  substan- 
tia], and  it  seems  to  os  without  any,  con- 
flict. Under  these  circa  mstances,  the  de- 
fendant claimed  and  demanded  that  when 
he  paid  bis  money  be  should  be  given  not 
only  a  good  paper  title,  but  tbe  actual 
possession  ot  tbe  lot,  and  ot  the  whole  lot. 
When  demand  was  made,  and  tbe  money 
counted  ont,  plalntltTs  agent  sent  some 
persons  down  with  detradant  to  pat  him 
into  possession,  but  tbe  tenants  said  they 
could  not  give  it.  Several  ot  tbesmall  tene- 
ments were  locked  up,  and  the  occupants 
absent,  and  the  strip  on  the  outside  of 
thft  fence  was  completely  covered,  to  a 
depth  of  several  feet,  with  lumber  belong- 
ing to  the  tenant  of  Mrs.  Klumpke.  The 
parties  retaroed  withoat  a  surrender  of 
possession.  It  is  claimed  on  the  part  of 
respondent  that  the  tenants  who  were 
under  lease  from  plaintiff  said  while  there 
that  they  would  acknowledge  the  defend- 
ant as  their  landlord,  and  attorn  to  him, 
and  that  this  was  all  that  wan  required. 
But  this  was  not  the  measure  of  plaintitf's 
obligation,  according  to  the  letter  ot  bis 
bond.  According  to  that  paper,  defend- 
ant was  entitled  to  an  adtual  poasessio 
pedis  ot  the  whole  lot.  The  language  ot 
the  contract  Implied  nothing  less.  Con- 
structive possession,  and  the  duty  to  at- 
torn, would  follow  the  title,  and.  it  that 
was  all  tbat  was  meant,  there  was  no 
need  to  have  said  anything  about  posses- 
sion In  tbe  contract.  Bat  in  tbat  Instru- 
ment it  is  expressly  provided  tbat  the  pos- 
session of  the  lot  Is  to  be  both  "given  and 
guarantied  to  purchaser  on  transfer  ot 
title. "  Nor  Is  this  relieved  or  modilled  by 
the  other  provision  that  he  Is  to  receive 
the  rent  from  and  after  September  Ist. 
That  assures  him.  In  case  the  contract  is 
carried  out,  tbe  rent  from  a  day  anterior 
to  the  date  of  tbe  contract,  but  does  not 
bind  him  to  take  tbe  lot  with  all  its  in- 
cumbrances at  the  time  of  final  comple- 
tion of  the  terms  ot  the  agreement.  Be- 
sides, this  proposed  attornment  was  from 
only  two  or  three  of  tbe  many  occupants 
ot  that  lot.  Tbe  others  knew  nolandlord, 
and  were  unknown  to  any.  Their  tene- 
ments were  locked  up,  and  access  to  them 
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roald  not  be  had,  wlttaont  a  violation  ot 
law.  Still  more,  as  to  cm  Important  por- 
tion of  tho  lot.  It  was  certain  that  an  ad- 
Teree  right  had  grown  up,  which.  If  as- 
serted, would  defeat  the  title  as  to  that 
portion,  and  It  was  not  known  then,  or 
even  at  the  time  of  this  trial,  whether  It 
woald  be  asserted  or  not.  By  the  terms 
of  the  contract,  dellrery  of  pomesslon  and 
the  transfer  of  title  were  to  be  elmnlta- 
neouB,  and  both  were  to  be  concurrent 
with  the  payment  of  the  money.  The  con- 
ditions of  the  contract  were  mutual  and 
dependent— concurrent — within  the  mean- 
ing ot  section  1437.  Civil  Code.  Under  It, 
respondent  was  not  entitled  to  demand 
payment  ot  the  money  until  be  delivered 
that  poasesslon.  Civil  Code,  9  1439:  HIU 
V.  GrlgHby,  86  Cat.  661-663;  Society  v.  Hil- 
dreth,  S30al.723.  The  word  "possession," 
as  need  In  this  contract.  Is  to  be  undw- 
stood  and  construed  In  Its  ordinary  and 

{>opular  sense.  Civil  Code,  S  1644.  Accord- 
ng  to  the  uncontradicted  evidence,  appel- 
lant offered  to  perform,  according  to  the 
strict  letter  of  the  contract.  (Id.  9§1437. 
1498;)  and  no  objection  was  made  to 
the  mode  ot  such  otter.  (Id.  §  1601.)  Noth- 
ing wbich  transpired  afterwards  met  the 
measure  ot  his  rightlul  demand.  The 
subsequent  written  surrender  ot  posses- 
sion to  plaintitt  by  his  tenants,  which  was 
afterwards  shown  to  defendant,  did  not 
meet  the  calls  of  the  contract.  It  was  a 
mere  statement  ot  surrender,  not  accom- 
panied or  followed  by  an  actual  surren- 
der, and,  as  before  stated,  was  from  only 
a  portion  of  the  actual  occupants.  The 
court  found  In  favor  ot  plalntlK,  and 
against  detendant.  on  all  these  questions 
of  performance,  and  offers  to  perform,  on 
the  part  of  the  respective  parties.  With- 
out specifying  them  separately,  we  think 
the  findings  upon  these  questions  are  clear- 
ly against  the  evidence,  and  that  the  evi- 
dence on  the'subject  Is  without  substan- 
tial conflict.  The  case  must  therefore  go 
back  for  a  new  trial,  and  It  remains  only 
to  consider  the  points  made  on  the  ques- 
tions ot  remedy  and  rdief. 

Appellant,  although  not  appearing  to 
be  in  default,  has  not  asked  for  epeclflu 
performance.  Rogpondent  has  out  chosen 
to  bring  his  action  to  rescind,  but  rather 
seeks  to  quiet  title.  If  he  had  sought  to 
rescind,  appellant  not  being  in  default,  re- 
spondent would  not  have  been  entitled  to 
that  relict  until  be  had  restored  all  that 
he  had  rei-eived  under  the  contract.  Id.  § 
1691;  Wil3o:i  v.  SturgiB.71  Cal.  2SW.  16  Pac. 
Rep.  772,  and  cases  there  cited ;  Booth  v. 
Hoskine.  75  Cal.  276,  17  Pac.  Rep.  225;  De 
Cacara  v.  Orena.  80  Cal.  132,  22  Pac.  Rep. 
74.  He  cannot  avoid  this  obligation  by 
coming  into  equity  to  quiet  his  title.  The 
complaint  in  this  case  must  be  treated  as 
a  bill  In  equity.  Brandt  v.  Wheaton,  52 
Cal.  430;  Hancock  v.  Plumraer,  66  Cal. 
338,  6  Pac.  Rep.  514.  This  action  has  al- 
ways been  held  to  be  on  the  equity  side  of 
the  court.  Polack  v.  Gurnee,  66  Cal.  267- 
269,  5  Pac.  Rep.  229.  610.  He  who  asks 
equity  must  do  equity.  Ballard  v.  Oarr, 
48  Cal.  75;  Quttenberger  v.  Woods,  61  Cal. 
523.  Under  this  contract  and  this  evi- 
dence, plaintiff  cannot  come  into  a  court 
ofequlty.and  ask  toqulet  his  title  against 


the  claim  of  defendant,  without  reetortng 
the  money  he  has  received.  Chandler  t. 
Chandler,  65  Cal.  268.  The  real  sobject  of 
controversy  here  Is  the  contract  of  sale, 
and  the  rights  ot  defendant  thereunder. 
The  Judgment  must  necessarily  adjudi- 
cate those  rights,  and  will  pass  only  Inci- 
dentally upon  plaintiff's  title.  Parntil  t. 
Hahn.  81  Gal.  181.  It  maybe  that  respond- 
ent ean  make  good  title,  but  he  did  not  at 
thetime  show  good  record  title;  was  un- 
able CO  put  his  vendee  In  possession,  and 
has  never  yet  shown  that  his  title,  even  tf 
good  paper  title,  has  not  been  d^eated 
as  to  a  part  of  the  lot  by  adverse  posnes- 
slon.  Under  such  clrcumetanceb  the  ap- 
pellant was  entitled  to  recover  the  money 
paid  Sanders  v.  Lansing.  79  Cal.  42B.  11 
Pac.  Rep.  702.  It  Is  saggested  that  we 
can  order  a  modiflcatlon  ot  the  Jndgment. 
requiring  plaintiff  to  repay  to  defendabt 
the  sum  ot  fl,000,  with  interest  thereon 
from  September  22. 1883,  and  that  there- 
upon plaintiff's  title  be  quieted,  fin  the 
evidence  such  a  jndgment  would  seem  to 
be  equitable  between  the  parties,  but  It 
would  not  he  supported  by  the  findings  as 
they  now  stand,  and  this  court  cannot 
make  findings  for  the  court  below.  It  in 
the  court  below  the  parties  shall  consent 
to  so  adjust  their  differences,  no  doubt 
the  court  will  facilitate  them  in  so  doing. 
All  that  we  can  do  la  to  order  that  the 
Judgment  and  order  appealed  from  be  re- 
versed, and  It  Is  so  ordered. 

We  concur:  PATsnsoN,  J.;  McFAEt 
LAND,  J.;  Shabpstein,  J.;  Thornton,  J. 

Works,  J.  I  concur  in  the  Judgment  on 
the  ground  that  possession  was  not  given 
as  provided  In  the  contract.  I  do  not  con- 
cur In  the  conclusion  reached  that  a  good 
title  was  not  shown.  The  respondent 
showed  by  producing  his  deed  that  the 
record  was  Incorrect,  and  that  the  deed 
was  made  by  the  proper  party.  This  was 
done  on  the  day  the  contract  was  to  be 
consummated,  and  was  sufficient.  Besides 
It  was  satisfactory  to  the  appellant,  as  he 
only  required  as  a  condition  upon  which 
he  was  willing  to  pay  the  purchase  money, 
that  possession  of  the  property  be  given 
him. 


  (3  Cal.  Unrep.  3X1} 

De  Qutbb  et  at.  v.  Banninq.  (No.  13.240.)' 
iSujn-eme  Court  of  CaUfomia.    Dea  IS,  1890.) 

HSXIOAK  GBAKTS— DiSCRimOlT— GONriKUATIOK— 
CoyrLIGTINO  P4TBSTS. 

In  ejectment,  plsintiffB  claimed  andw  a 
Mexican  grant  that  bad  been  confirmed  by  the 
federal  district  court  in  lb^7,  and  had  been  pat- 
ented to  plaintiffs  by  the  United  States  in  1858, 
In  accordance  with  the  decree  of  confirmation 
wbich  described  the  land  by  specified  boundaries, 

firing  lines  and  monuments.  The  survey  made 
y  the  mrvvor  general  In  carrying  out  the  de- 
cree of  oonflrmation  oonfomied  to  the  exterior 
boundaries,  as  descritied  la  the  decree,  which 
mentioned  no  reservation  within  the  Ilmtta  ot 
these  exterior  boundaries.  There  was  a  clause  in 
the  certificate  of  survey  whicbread:  "Excepting, 
reserving,  and  excluding  from  the  tract,  as  thus 
surveyed,  that  portion  thereof  covered  by  the 
navif^ble  waters  of  the  inner  bay  of  San  Pedro, 
and  wbich  are  included  within  the  following  de- 
scribed lines. "  The  land  in  oontroversy  was  an 
islaad  lying  within  these  lines.  This  Island,  to- 

1  Rehearing  grantea 
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gvther  wMk  other  lend  lylnv  witlilii  ttw  inner 
sDrv«r,  'WW  patented  to  ddena&nt  by  the  United 
Btatee  Id  1881.  Held,  that  the  Mexican  grant,  as 
confirmed  and  patented  bj  the  United  Btatee  to 

filainUff,  included  the  whole  apace  lying  within 
ta  exterira-  boondariea,  and  that  defendant  bad 
acquired  no  title  under  hia  patent.  Buttt,  C. 
J.,  and  HgFablutd,  J.,  dlasenttng. 

In  bank.  Appeal  from  saperlor  eoart, 
Los  Anselescoanty ;  A.W.  Hutton,  Judge. 

Houghton,  Silent  A  Campbell  and  J.  S. 
CbupmsUttoT appellautH.  Bickaell^Wblte 
and  Smttb,  Winder  Jt  Smttb,  for  reapond- 
ents.   J.  B.  Foulda,  amicus  eurlm. 

Fox,  J.  This  la  an  action  ot  ejectment 
for  tlie  recovery  of  the  posaession  of  a 
tract  of  land,  coutprietns  acres,  com- 
monly known  as  "Mormon  Island,  situ- 
ate in  the  Inner  bay  of  San  Pedro,  in  the 
county  of  Los  Angeles.  Defendant  had 
}udgment,  from  wbtch,  and  an  order  deny- 
ing a  motion  for  new  trial,  plaintiffs  ai>- 
peal.  Plaintiffs  claim  under  a  Mexican 
grant,  allied,  In  the  petition  forconflirma- 
tlon  tbereol  Introduced  and  received  In 
evidence,  to  have  been  made  early  In  the 
present  century,  under  which  It  is  claimed 
thatjurldical  possession  was  given  In  1817, 
and  that  the  same  was  repeatedly  ac- 
knowledged by  the  Spanish  and  Mexican 
govemraents,  and  particularly  eo  by  a  de- 
cree of  the  governor  of  the  province  ot 
California,  dated  December  31,  1822:  of 
Thich  erant,  confirmation  was  made  by 
the  district  court  of  the  United  States, 
^brnary  10.  1857,  and  patent  thereon  Is* 
sued  December  18,  1858.  Defendant  claims 
under  a  patent  issued  by  the  government 
of  the  United  States,  as  upon  a  sale  of  the 
property  cub  government  land,  describing 
the  same  as  lot  No.  I  of  section  8,  in  town- 
ships sonth,  range  18  west,  San  Bernardino 
meridian.  In  California,  datod  December 
30. 1881.  In  addition  to  pleading  his  title, 
the  defendant  pleaded  the  .statute  of  lim- 
itations, but  upon  that  plea  the  court 
found  agalDBt  the  defendant.  The  only 
question,  therefore,  to  be  determined  upon 
this  appeal,  Is  whether  or  not  the  title 
passed  by  the  Mexican  or  Spanish  grant 
as  the  same  was  finally  confirmed  and 
patented  by  the  government  of  the  United 
States.  The  grant  Is  of  the  Bancho  San 
Pedro,  made  to  Chrlstobal  Doroinguez. 
The  decree  of  conflrmation  is  for  eight 
and  a  half  leafrnes,  a  little  more  or  less,  of 
which  specific  boundaries  are  given  In  the 
decree,  giving  lines  and  named  monu- 
ments, some  of  which  are  natural,  and 
some  artificial,  and  extending  around  all 
sides  of  the  grant.  One  of  these  lines,  as 
Sfieclfically  described  In  the  decree,  runs 
directly  across  the  outer  or  western  bor- 
der of  "  the  Inner  bay  of  San  Pedro  "  to  La 
Coleta,  and  Includes  said  Inner  bay  within 
the  exterior  boundaries  of  the  grant.  As 
described  In  the  decree,  no  exception  with- 
in the  exterior  lines  there  given  la  made, 
but  everything  passes  by  the  grant,  which 
lies  within  those  exterior  boundaries.  It 
Is  proved  and  conceded  that  the  exterior 
bonndarfes,  as  described  In  the  survey, 
made  by  the  surveyor  general,  and  recited 
In  the  patent,  are  Identical  with  those 
given  In  the  decree  Itself.  But  after  com- 
pleting the  Borvey  of  the  exterior  bounda- 


ries, as  tbe  same  are  described  In  the  de- 
cree, the  surveyor  adds  this  paragraph : 
"  Excepting,  reeerving,  and  ezcindlng  from 
the  tract,  as  thus  surveyed,  that  portion 
thereof  covered  by  the  navigable  waters 
of  the  inner  bay  of  San  Pedro,  and  which 
are  included  within  the  following  de- 
scribed lines,  to-wit,"— and  then  follows 
with  the  courses  and  distances  ot  the  sur^ 
vey  ot  SDCh Inner  bay,  and  including  therein 
1.100.60  acres.  Whatwas  the  purpose.and 
what  woe  the  l^al  effect,  of  this  para- 
graph in  the  certificate  ot  survey,  and  the 
subsequent  field-notes  ot  the  survey  in  this 
paragraph  referred  to?  An  understand- 
ing of  the  character  of  the  "Inner  bay  ot 
San  Pedro"  may  help  to  solve  that  prob- 
lem, if  it  Is  one  capable  of  solution.  Ac< 
cordingto  the  map  attached  to  the  record 
It  Is  a  body  of  water  Jutting  Into  the  main 
body  of  the  land,  towards  tbe  east,  from 
the  principal  or  main  bay  of  San  Pedro, 
covering  In  Itsexterlor  limits  1,100.50 acres. 
The  body  ot  the  main-land  uf  tbe  grant 
snrroands  it  on  the  north,  sooth,  and 
east.  It  was  claimed  by  counsel  at  tbe 
argument,  but  we  do  not  see  that  the 
fact  appears  In  the  record,  that  It  Is  In- 
accessible to  sea-going  ships,  but  that  at 
times  ot  high  water  It  is  navigable  with 
small  craft.  Manifestly,  and  we  say  this 
more  from  what  seemed  to  foe  conceded  at 
the  argument  than  from  any  direct  evi- 
dence in  the  record,  It  is  a  tract  of  water 
below  ordinary  high-watermark,  but  not 
a  portion  of  the  deep  sea,  or  Into  which 
deep  sea  going  vessels  can  be  taken. 
Within  It  Mormon  Island  Is  situated.  At 
high  water,  this  Island  consists  of  a  pile 
of  rocks,  covering  not  much  more  than  an 
acre,  above  the  surface  ol  the  water,  but  a  t 
mediom  low  water  It  Is  an  Island  of  con- 
siderable extent,  and  at  extreme  low  wa- 
ter, according  to  the  testimony  of  the  de- 
fendant himself.  It  Is  not  an  island  at  all, 
but  is  accessible,  dry  shod,  from  the  main- 
laud. 

The  exception  and  reservation.  It  it  be 
one  in  law.  Is  "that  portion  thereof  cov- 
ered by  the  navigable  waters  of  the  Inner 
bay,"  etc.  The  very  language  of  this  ex- 
ception would  certainly  exclude  from  the 
exception  the  Island,  wliicb  cannot  be,  in 
the  nature  of  things,  "covered  by  the  nav- 
igable waters,"  and  this  exclusion  would 
extend  to  tbe  island  as  shown  atordinary 
low-water  mark.  This  conclusion  must 
be  inevitable,  and  not  open  to  debate,  If 
we  are  to  be  governed  by  these  words  of 
exception  and  renervation.  It,  on  the 
other  hand,  courses,  distances,  and  Quan- 
tity are  to  govern  In  the  construction  of 
this  clause,  and  the  determination  of  what 
iu  covered  by  the  reservation,  then  the  isl- 
and is  necessarily  a  part  of.  and  is  not  ex- 
cluded from,  thereservation.  But  thevery 
language  ot  the  exception  forbids  such  a 
construction.  There  is  no  word  In  the 
entire  certificate  of  the  surveyor  to  show 
that  all  within  the  survey  of  the  inner  bay 
Is  reserved,  but  only  that  part  thereof 
which  is  covered  by  the  navigable  waters. 
This  conclusion  would  determine  this  case 
were  It  not  tor  the  fact  that  the  18.88  acres 
patented  to  defendant,  and  of  which  he 
admits  himself  In  poMsessi on.  Include  much 
more  than  tbe  island,  as  the  same  appears 
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at  even  ordinary  low  tide.  *  Because  of 
thiB  fact,  it  becomes  necesuary  to  go  fur- 
ther, and  inquire  wlietber  ttie  United 
States  had  any  property  rl^ht  within 
that  inner  bay,  at  tbe  date  of  the  patent 
made  by  the  gorernment  to  defendant, 
which  Its  oflBcers  had  the  power  toconvey. 

Beturninfc  again  to  the  Mexican  grant, 
of  which  it  is  conceded  that  juridical  pos- 
sesslou  was  given  In  1817,  and  final  coa- 
firmatlon  made  by  the  constltutedauthor- 
ities  of  the  Mexican  government  in  1822, 
we  find  that  the  judicial  department  of 
our  own  government,  In  1857,  finally  ad- 
Judged,  determined,  and  decreed  that  this 
inner  bay  was  Included  within,  and  was  a 

gart  of,  satd  Mexican  grant,  and  in  and 
y  said  decree  gave  the  entire  boundaries, 
showing  that  it  was  so  included.  This 
was  a  final  adludlcation  that  the  lands 
within  the  inner  bay  never  were,  never  be- 
came, and  never  could  become,  nnleus  by 
subsequent  purchase,  the  property  of  the 
United  States.  It  had  passed  Into  private 
ownership  before  the  conquest,  and  this 
government  was,  by  Its  treaty,  bonnd  to 
protect  the  title  thereof  in  the  Mexican 
grantee,  or  bis  successors  In  interest.  By 
Its  decree  of  confirmation,  the  government 
did  so  protect  this  title,  and  determined 
that  it  had  no  interest  In  the  lands.  There 
was  nothing  in  tbe  decree  to  indicate  or 
Intimate  that  tbe  Inner  bay,  or  any  part 
thereof  within  the  lines  of  the  boundaries 
there  given,  was  excepted  or  reserved  from 
tbe  grant,  or  to  authorize  the  snrveyor  to 
either  survey  ormake  such  an  exception  or 
reservation.  The  grant  was  one  by 
boundaries,  and  not  by  quantity,  and  was 
complete  within  itself. 

Turning  to  the  patent,  which,  as  before 
stated,  Us  dated  December  18, 1858,  we  find 
that  it  commences  with  and  consists  of  re- 
citals of  tbe  presentation  of  the  grant  tor 
confirmation,  and  of  all  the  proceedings 
down  to  and  Including  the  decree  of  con- 
firms tlon,and  tbe  dismissal  of  appeal  there- 
from, followed  by  a  recital  of  the  certificate 
of  survey  and  plat  made  by  the  surveyor 
general,  and  then,  and  not  till  then,  pro- 
ceeds with  the  gran  ting  clause,  as  follows : 
"Now  know  ye  that  tbe  United  States  of 
America,  in  consideration  of  tbe  premises, 
and  pursuant  to  the  provisions  of  the  act 
of  congress  aforesaid  of  Mairb  3,  ISDl.hare 
given  and  granted,  and  by  these  presents 
do  give  and  grant,  unto  the  said  •  •  • 
and  to  th^r  heirs,  the  tract  of  land  em- 
braced in  the  foregoing  survey,  in  the  re- 
spective shaies,"  etc.  There  Is  not  In  the 
entire  granting  portion  of  this  patent,  nor 
at  any  place  in  the  entire  iustrument,  ex- 
cept in  the  recital  of  the  certificate  of  sur- 
vey, a  word  to  Indicate  that  any  excep- 
tion or  reservation  whatever  is  made, 
either  In  the  Mexican  grant,  in  the  decree, 
or  In  the  grant  or  rellnqalshment  finally 
made  by  tbe  United  States.  The  latter  Is 
"of  the  tract  of  laud  embraced  In  the  ture- 
going survey. "  What"  foregoing sn rvey "?  ** 
The  one  which  Is  complete  in  Itself,  and 
confessedly  conforms  minutely  to  the  orig- 
inal grant,  the  Juridical  possession  given 
thereunder,  the  monuments  then  estab- 
lished, both  natural  and  artificial,  and  to 
the  decree  of  final  confirmation;  or  to 
that  auFvey  amended  by  adding  thereto  a 


complete.  Independent,  and  anaothorlsed 
survey,  embracing  1,100.50  acres,  lylug 
wholly  within  the  lines  of  the  authorised 
survey,  but  tu  be  taken  out  of  tbe  grant 
or  relinquishment  thereby  made?  This 
reference  to  survey  in  the  granting  clause 
of  the  patent  Is  not  free  from  ambiguity, 
but,  when  construed  in  the  light  of  tbe  de- 
cree of  confirmation,  under  authority  of 
wnicb  tbe  patent  was  made,  and  of  the 
law  as  to  what  the  government  then  pos- 
sessed, and  could  trrant  In  the  premlsett,  it 
must  be  held  that  the  words  "foregoing 
survey"  refer  to  the  first  of  the  complete 
surveys  given  in  the  recital, — the  one  which 
confessedly  conforms  to  the  original  Mexi- 
can grant,  and  the  decree  of  cooflrmatlon 
thereof;  and  that  thesecond  survey  recited 
therein,  descriptive  of  a  reservation  at- 
tempted to  be  made  by  tbe  surveyor,  but 
for  which  there  was  no  warrant  in  law  or 
in  the  decree,  Is  surplusage,  and  of  no  ef- 
fect. The  patent  waa.  In  effect,  but  the 
execution  of  the  decree  of  confirmation. 
U.  S.  v.  Minor.  114  U.  S.  242. 6  Snp.Ct.Bep. 
886.  Theofficera  of  the  government  had  no 
power  to  execute  the  decree  in  part,  and 
by  the  same  act,  or  any  other,  to  with- 
hold execution  of  the  balance,  or  make 
reservation  of  a  part  of  that  which  Iiad 
been  adjudged  to  be  already  the  property 
of  tbe  claimants.  Nor  is  there  anything 
in  tbe  language  of  tbe  patent  which  neces- 
sarily leads  to  the  conclusion  that  the 
president,  in  executing  this  patent,  at- 
tempted to  make  any  such  reservation,  or 
do  less  than  execute  the  decree  as  a  whole. 
The  act  of  the  surveyor  In  making  this  sec- 
ond survey,  and  describing  it  as  of  an  excep- 
tion or  reservation,  was  without  author- 
ity, not  binding  npon  his  snperiora  or  the 
government.  Tbe  presumption  is  that  the 
ofiicers  whose  duty  It  was  to  prepare  and 
execute  the  patent  did  not  consider  them- 
selves bound  by  It,  nor  attempt  to  act 
on  it,  and  there  Is  no  language  employed 
by  them  in  tbe  patent  which  necessarily 
overrides  this  presumption.  "When  a  de- 
cree gives  tbe  boundaries  of  a  tract  to 
which  the  claim  la  confirmed  with  precis- 
ion, (as  was  done  In  this  case.)  It  la  con- 
clusive not  only  on  the  question  of  title, 
but  also  asto  the  boundaries  which  it  spec- 
ifies," (U.  S.  V.  Hancock,  133  U.  S.  196, 10 
Sop.  Ct.  Rep.  264;)  and  it  was  the  duty  o( 
the  surveyor,  in  making  survey  of  the 
claim  finally  confirmed,  "to  follow  the  de- 
cree of  confirmation  as  closely  as  prac- 
ticable," (Id.:  also  Act  Cong.  July  1,1864; 
13  St.  334.)  This  statute.  It  Is  true,  was 
passed  after  this  survey,  but  It  established 
no  new  law, — was  merely  declaratory  of 
what  always  was  the  duty  of  ministerial 
officers  in  executing  the  decrees  ofcoart. 
In  this  case,  it  was  practicable  to,  and  he 
did,  follow  tbe  decree  of  confirmation  mi- 
nutely and  exactly,  and  made  a  complete 
and  perfect  survey  according  to  the  same. 
That  which  he  did  afterwards  in  the  way 
of  making  Addenda,  to  bis  survey,  was 
in  excess  of  his  authority,  and  void.  That 
the  court  bad  authority  to  fix  and  deter- 
mine these  boundaries  definitely  In  its  de- 
cree was  settled  in  the  Fossat  Case,  2  Wall. 
710,  and  U.  S.  v.  Fossatt.  21  Uuw.  447, 
and  that  when  so  fixed  they  are  conclnslve 
Is  affirmed  in  D.  S.  v.  Hancock,  supra, 
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probably  the  very  last  case  decided  by 
that  cuurt  of  last  resort  npoD  such  a  queu- 
tion.  It  WHS  also  so  held  by  this  court  In  its 
last  decision  upon  this  qaestion.  Asso- 
ciation r.  Kniffht,  U  Pac.  Rep.  828,  (filed 
September  4, 1^.)  And  tt  was  Ions  since 
eetablislied  by  the  supreme  conrt  of  the 
United  States,  and  has  been  sttradlly  fol- 
lowed in  this  court,  that  when  a  specific 
tract  of  laud  Is  so  confirmed  according  to 
ascertained  boundaries,  fixed  by  the  de- 
cree, the  confirmee  takes  title,  upon  which 
be  may  maintain  action  in  ejectment. 
Stanford  v.  Taylor,  18  How.  412;  Mining 
Cu.  V.  Oarkin.  14  Cal.  551 ;  Soto  r.  Kroder, 
19  Cal.  95.  In  such  a  case,  the  patent  from 
the  United  States  Is  evidence  only  of  pre- 
existing title.  Waterman  r.  Smith,  IS  Cal. 
418.  "S^regation  was  made  by  the  de- 
cree. "  Mining  Co.  v.  Oarkln,  su^a.  Both 
affirmed  In  Mahuney  v.  Tan  winkle,  98 
Cal.  460.  That  when  the  bonndaries  are 
fixed  by  the  decree  the  survey  must  con- 
form thereto  was  also  held  by  this  court 
in  Hale  v.  Akere,  69  Cal.  167, 10  Pac.  Kep. 
385.  "The  survey  is  not  an  Independent 
act,  but  Is  an  act  performed  under  the  de- 
cree, and  preparatory  to  its  [the  decree] 
being  carried  into  effect  by  a  patent,** 
(More  V.  Maasinl,  87  Cal.  486,)  and  wblch 
patent  la  but  the  execution  ot  the  decree, 
(U.  S.  T.  Minor,  supra.) 

But  It  is  claimed  on  the  part  of  respond- 
ent that,  notwithstanding  the  authorities 
dted,  and  the  principles  therein  eetab- 
llsbed,  the  reservation  attempted  to  be 
made  by  the  snrveyur  general  and  the  sur- 
vey thereof  was  correct  and  lawful,  (or 
the  reason,  ae  be  claims,  that  no  title 
passed  by  the  Mexican  grant  to  any  lands 
wltbln  the  exterior  boundaries  of  the 
grant,  except  snch  as  were  situate  above 
ordinary  high-water  mark  of  the  sea- 
sbore.   In  the  recent  case  ot  Association 
V.  Knight,  supra,  we  held  that  the  pueblo 
did  not  take  uid  hold,  under  the  laws  of 
Mexico,  and  under  those  laws  could  not 
acquire  title  to,  lands  sltrate  below  ortll- 
nary  high-water  mark  oi  the  sea-shore, 
and  cited  authorities  to  show  that  sucb 
was  the  Mexican  law,  and  also  the  decree 
of  confirmation  In  that  case  to  show  that 
byanch  decree,  the  boundary  of  the  pueblo, 
at  the   point  under  consideration,  was 
fixed  by  and  at  high-water  mark,  and  so 
fonod  and  estabUshed  by  the  decree.  But 
this  is  not  a  parallel  case.   Here  there  is 
no  qnestlon  of  what  are  or  can  be  the 
rij^hts  of  a  pueblo  under  the  Mexican  or 
any  other  law.  There  Is  no  peublo  at  this 
point,  and  neither  party  claims  under  one, 
or  under  the  laws  relating  to  pueblos. 
One  Is  claiming  under  a  Mexican  grant, 
the  other  under  the  United  States,  direct. 
In  that  case  it  wa^  conceded  as  having 
been  long  since  estabiished  by  the  decis- 
ions of  both  state  and  federal  courts  that 
the  Mextran  government  could,  and  some- 
times did,  muke  private  grants  of  lands 
extending  below  the  ordinary  high-water 
mark  of  the  sea-shore.  This  was  so  held 
in  T«9Rcheroacher  v.  Thompson,  18  Cal.  11. 
and  in  Ward  t.  Mulford.  82  Cal.  8(16,  and 
the  srrants  there  referred  to,  like  the  pres- 
ent one.  were  confirmed,  patented,  and 
^Rpected  by  the  government   and  the 
courts.   Bat  even  If  this  contention  of  the 


respondent,  that  nothing  passed  by  the 
Mexican  grant,  or  the  patent  issued  In 
execution  of  tlie  decree  of  confirmation 
thereof,  lying  t>elow  ordinary  high-water 
mark,  be  true,ltstill  follows  that  so  mncb 
or  the  Judgment  appealed  from  In  this  case 
as  adjudges  and  decrees  that  the  defend- 
ant is  the  owner,  and  entitled  to  the  pus- 
session,  of  the  tract  of  land  described  In 
said  Judgment,  to-wlt.  the  18.88  acres  d(v 
scribed  In  defendant's  answer,  and  in  the 
patent  to  him.lBerroncons;  for.accordlng 
to  bis  own  testimony,  which  is  uncontra- 
dicted, more  than  17-18  of  that  tract  lies 
below  ordinary  high-water  mark,  and  Is. 
therefore,  land  which,  If  It  was  not  acrant- 
ed  by  the  Mexican  gevemment.  but  re- 
mained a  part  of  the  public  domain,  be- 
came, on  the  9th  day  of  September,  1S5U. 
the  property  ot  the  state  of  California; 
and  tbe  government  of  the  United  States, 
or  Its  officers,  had  no  power  to  make  a 
grant  thereof,  or  give  title  thereto,  at  tbe 
date  of  defendant's  patent.  Defendant 
makes  no  other  claim  to  the  property,  ex- 
cept that  based  upon  his  patent  from  the 
Unlteil  States,  and  his  possession  thereun- 
der. If  the  Island  was  not  included  in  tie 
grant  nnder  which  plaintiff  claims,  defend- 
ant's title  to  that  might  be  good,  bnteven 
then  It  could  not  be  good  to  the  land  be< 
low  ordinary  high-water  mark.  In  our 
Judgment,  however,  the  title,  not  only  to 
tbe  Island,  but  to  tbe  whole  of  said  Inner 
bay  wltbln  tbe  exterior  lines  of  the  Mex- 
ican grant,  as  described  In  the  decree  ot 
confirmation,  and  In  tbe  survey  of  exterior 
boundaries,  passed  to  the  claimants  .ander 
said  grant,  and  Is  vested  In  the  plaintiffs. 
Judgment  and  order  reversed. 

We  concur:  Shabpstbin,  J.;  Fateb- 

SO.N,  J. 

I  dissent:  Bbattt,  C.  J. 

Thornton,  J.  I  concur  In  reversing  the 

Judgment  and  order  herdn,  but  for  other 
reasons  than  those  stated  in  the  opinion 
of  Justice  Fox.  lam  ot  opinion  that  the 
decree  of  confirmation  of  tbe  Kancbn  San 
Pedro  Includes  what  is  called  the  "Inner 
Bay  of  San  Pedro."  The  patent, however, 
contains  a  reservation  from  grant,  which 
reservation  Is  confined  to  and  embraces 
only  that  portion  of  the  Inner  bay  above 
mentioned  which  is  covered  by  the  nav- 
igable waters  of  the  bay.  It  appears  from 
tbe  testimony  that  Mormon  islnnd  is  not 
so  covered.  It  is  not  so  covered  by  the 
waters  of  the  bay  at  ordinary  high  tide. 
I  am  of  opinion  that  plaintiff  Is  entitled 
to  recover  the  Island,  and  such  other  por- 
tion of  tbe  tract  of  land  sued  for,  de- 
Bcrit»ed  Inthecomplaintascontalning  18.88 
Bcren,  as  Is  not  covered  by  the  navigable 
waters  ot  tbe  Inner  bay  aforesaid.  The 
Judgment  and  order  should  be  reversed,  and 
thecause  remanded,  that  the  limits  of  such 
portion  may  be  determined  by  the  court 
below,  and,  when  so  determined,  Judg- 
ment  shonid  be  rendered  for  it  In  favor  of 
the  plaintiffs. 

McFarland.J.  I  dissent.  This  Is  a  pure 
action  of  ejectment.  Plaintiffs'  asserted 
title  to  tbe  demanded  premlseu  rests  upon 
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II  patent  of  the  United  States  issaed  tor  a 
Mexican  grant  under  tbe  act  of  congress 
of  March  3, 1861.  By  the  thirteenth  sec- 
tion of  that  act  it  Is  provided  that  after 
a  claim  under  a  Mexican  grant  shall  have 
been  conflrroed.  "a  patent  shall  Issue  to 
the  claimant  upon  bis  presenting  to  tbe 
general  land -office  an  authentic  certificate 
of  such  confirmation,  and  a  plat  or  sur- 
vey of  the  said  land  duly  certified  and  ap- 
proved by  the  surveyor  general  of  Califor- 
nia, whose  duty  it  shall  be  to  cause  all 
private  claims  which  shall  be  flnally  con- 
firmed to  be  accurately  surveyed,  and  to 
furnish  plats  of  the  same.  **  In  the  case  at 
bar,  plalntilfB  claim  title  under  a  patent 
for  a  tract  of  land'known  by  the  name  of 
"San  Pedro."  The  patent  recites  a  plat 
and  survey  made  under  said  thirteenth 
section  of  said  act  of  March  S,  1851,  and 
contains  full  copies  of  such  survey  and 
plat;  and  It  then  conveys  to  tbe  grantees 
"  the  tract  of  land  embraced  and  described 
In  the  foregoing  surrey.'*  There  1e  no 
other  description  of  the  land  granted. 
Now  "  the  foregoing  survey"  does  not  In- 
clude the  land  sued  for  In  this  action ;  In- 
deed such  land  is  expressly  excluded ;  and 
that  certainly  seems  to  me  to  end  the 
case.  How  can  a  plaintiff  in  i^ectment 
recover  land  which  Is  not  Included  in  the 
title-deeds  nn  which  he  relies?  I  am  clear- 
ly of  the  opinion  that  the  Judgment  and 
order  should  be  affirmed. 

(87  Csl.  108) 

Jones  t.  Duohow.   (No.  13219.) 

(Supreme  Court  oif  Ooltforuia.  Dec.  18, 1S90.) 

litBBL— fivtCBKCB— RE8  ObsT^S— IupbaoHUHT  OT 
WiTlTBSB. 

In  an  action  for  libel,  in  publishing  that 
plaiotiS  had  been  oompelled  to  leave  bis  formet 
place  of  residence  to  escape  punishment  by  a 
mob,  a  letter,  not  under  oatn,  written  and  signed 
by  reputable  citlEens  of  the  place,  four  months 
before  the  alleged  departure  of  plaintiff,  giving 
him  a  good  character.  Is  neither  admissible  as 
part  of  the  res  ge9t<e.,  nor  to  contradict  witness 
for  defendant,  who  testifies  tbat  plaintiff  was, 
at  the  time  of  his  departure,  denounced  by  all 
good  citizens.  BbatTT.  C.  J.,  and  Fox,  J.,  dis- 
senting. 

In  bank.  On  rehearing.  For  former  re- 
port, see  28  Fac.  Rep.  371. 

F.  D.  &  G.  W.  Nicol,  F.  W.  Street,  and 
E.  A.  Hodgers,  for  appellant.  J.  H.  Budd 
and  I.  M.  Kalloeb,  for  respondent. 

Per  Curiam.  Upon  rehearing  and  fur- 
ther consideration  of  this  case  we  are  sat- 
isfied that  tbe  court  below  did  err  in  the 
particulars  pointed  out  In  the  opinion  filed 
herein,  February  28,  1890,  and  the  same 
will  stand  as  the  opinion  and  order  of  the 
court  on  this  appeal. 

We  dissent :   Beatty,  C.  J. ;  Fox,  J. 

Thornton,  J.  I  concur  In  the  judgment 
of  reversal  herein,  for  the  reason  tbat  the 
letter  allowed  In  evidence  to  contradict 
tbe  witness,  Gift,  was  erroneously  admit- 
ted. It  was  admitted  on  the  offerof  plain- 
tiff to  contradict  a  statement  of  Gift 
brought  out  on  cross-examination  by 
plain  tltl,  which  statement  was  collateral 


to  the  Issue.  The  plaintiff  was  bound  by 
Gift's  statement,  and  could  not  be  allowed 
to  contradict  It. 


  (8S  Cal.  603> 

Ex  parte  Babbt.   (No.  20,607.) 
(Supreme  Court  of  OaMfnmla.  SepL  11,  1890l} 

CONTBICFT— PBOCBBDrlTOS  OV  CoURT  —  NbWSPAPZB 
FOBLIOATIOK. 

A  publication  made  by  a  newspaper  Imme- 
diately after  a  iudga  of  the  superior  court  has 
sustained  a  demurrer  to  a  petition  with  leave  to 
amend,  falsely  charging  him,  in  bo  doiuR,  "wltik 
deliberate  lying  about  tbe  law,  deliberate.  Inten- 
tional talsincation  in  his  official  capacity,  and 
deliberate,  intentional  denial  of  Ju'itloe, "  with 
beiag  a  "fooL**  an  *'impudent  rascal,  a  criminal 
on  the  bench,"  Is  a  flaf^ant  abuse  of  the  liberty 
of  the  press,  and  an  "unlawful  interference  with 
the  proceeaings  of  a  oonrt, "  within  Code  Civil 
Proo.  Cal.  S  1^,  subd.  »,  and  tbe  offender  is 
panishable  by  fine  and  Imprisonment,  as  for  a 
contempt. 

In  bank. 

E.  P.  Co/e.for  petitioner.  H.  S,  PhU- 
brook,  amicus  curlse. 

Works,  J.  This  is  an  application  for  a 
writ  of  bubeaa  corpua.   The  following 
affidavit  was  filed  in  tbe  superior  court  of 
tbe  dty  and  county  of  San  Francisco, 
charging  tbe  petitioner  with  contempt  of 
court:    "State  of   California,  city  and 
county  of  San  Francisco— as. :   William  J. 
Dixon,  being  duly  sworn,  deposes  and 
says  that  one  Henry  Bingham  Is  the  de- 
fendant In  an  action  wherein  the  people  of 
the  state  of  California,  upon  the  relation 
of  Charles  J.  Swift,  Is  plnlntltt;  that  said 
action  is  now  pending  In  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  and  is  still  an- 
determined;  that  said  Henry  Bingham 
did  Interpose  and  file  a  demurrer  to  the 
complaint  In  said  action,  which  said  de- 
murrer was,  after  full  argument,  on  the 
2d  day  of  August,  1889,  by  the  court  sus- 
tained, and,  on  said  last-mentioned  day, 
thesaid  plaintiff  was  given  leavetoamend 
bis  said  complaint  within  ten  days  there- 
after; that  tbe  time  granted  said  plaintiff 
by  said  court  to  amend  bis  said  complaint 
has  not  yet  expired ;  that  one  James  H. 
Barry  is  the  editor  of  a  paper  published 
weekly  In  the  city  and  county  of  San 
Francisco,  state  of  California,  which  said 
paper  Is  called  the  *  Weelily  Star ;'  tbat  on 
the  .Id  day  of  August,  1889,  and  while  said 
action  was  then  and  there  pending  in  said 
superior  court,  said  James  H.  Ban-y  did 
published  and  cause  to  bepnbllsbed  at  the 
city  and  county  of  San  Francisco;  state  of 
California,  in  the  said  paper,  the  Weekly 
Star,  the  following  false,  malicious,  un- 
true, libelous,  and  defamatory  matter  of 
and  concerning  Honorable  F.  W.  Lawler, 
Judge  of  the  superior  court  of  the  said 
city  and  county  of  San  Francisco,  state  ot 
California:  *A Criminal  Judge.  We  charge 
Francis  W.  Lawler,  Judge  of  the  superior 
court  of  San  Francisco,  with  deliberate  ly- 
ing about  the  law,  deliberate,  Intentional 
falsification  in  his  official  capacity,  and  de> 
liberate.  Intentional  denial  of  Justice.  H*. 
is  not  merely  a  fool,  but  an  impudent  ras* 
cal;  a  criminal  on  tbe  bench.   He  ought 
to  be  impeached  and  removed  from  offictf, 
and  disfranchised,  Indicted,  and  punished 
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by  Que  and  ImpilsoDnieut;  made  a  con- 
vict of.  Bat  our  criminal  machinery  and 
our  le^lslatare  are  so  olten  elected  and 
used,  (Juatafi  Lawleracts,)  notto-punUh 
vrong-dotaig,  but  oa  purpose  to  protect 
it.  tbat  fiacb  a  proceediD?  Is  hopeless.  If 
the  information  which  we  have  received  is 
wrong,  let  the  editors  oi  the  Weekly  Star 
be  at  once  arrested  on  a  cbarge  ul  crimi- 
nal libel.  We  Invite  and  defy  Lawler  to 
venture  to  defend  himself,  even  in  a  San 
Francisco  court  by  this  proceeding.  We 
shall  make  the  crime  of  tblR  Judge  so 
plain,  that  even  the  wayfaring  men, 
though  tools,  shall  not  err  therein.  The 
case  is  this:  A  suit  has  bL>en  brought 
against  Supervisor  Benry  Bingham  tu  de- 
termine whether  he  is  entitled  to  the  office 
of  supervisor.  This  suit  was  assiKued  by 
the  Buckley  judge.  Levy,  to  the  other 
Buckley  Judge.  Lawler,  upon  wtalcb  every 
lawyer  in  town  knew  beforehand  what 
Lawler  would  do,  though  they  could  not 
have  foreseen  just  bow  be  would  begin  to 
do  It.  When  the  case  came  up  before 
Lawler  yesterday,  Bingham's  attorney 
"demurred;"  that  Is,  be  said  the  superior 
conrtbad  [no]  authority  to  try  a  case  like 
this..  In  reply,  the  complainant's  attor- 
ney showed  tbat  the  constitution  express- 
ly provides  tbat  the  superior  court  has  Ju- 
risdiction over  all  such  cases.  And  this 
impudent  falsifier  of  the  law  and  denier  of 
Justice,  Francis  W.  Lawler,  allowed  the 
demurrer,  absolutely  giving  for  a  reason 
tbat,  "although  the  constitution  does  give 
the  superior  court  Jurisdiction  over  all 
such  cases,  yet  tbls  is  not  all  cases,  but 
merely  one  case,  and  therefore  this  court 
has  DO  Jurisdiction  over  It.  This  seems  im- 
possible. But  we  affirm  It  to  be  true,  aud 
upon  the  affirmation,  we  are  deliberately 
taking  the  risk  of  being  publicly  dishon- 
ored. It  is  exactly  as  if  the  burglar  Jim- 
my Hope  baa  been  discharged  by  Judge 
Tooby  without  trial,  on  tbe  ground  that 
ttae'^law  only  provided  for  tbetrylngof 
all  burglars,  and  therefore  did  not  provide 
fortryingtbisoiie'" — *  *  *wlthlDtenttbun 
and  there  unlawfully  to  interfere  wHh  the 
proceedings  of  u  courtof  Justice,  aud  to  in- 
salt  the  said  Francis  W.  Lawler,  Esquire, 
judge  of  said  court,  In  the  discbarge  of  tbe 
duties  of  bis  office,  and  to  expose  him  to 
obloquy  and  contempt.  W.  J.  Dixon. 
Sabscribed  and  sworn  to  before  me  tbls 
9tb  day  of  August,  1889.  Geo.  H.  Pippv, 
Deputy  County  Clerk." 

Upon  the  affidavit  being  filed,  the  mat- 
ter was  referred  tor  hearing  to  Hon.  Will- 
iam T.  Wallace,  J.  McU.  Shapter,  and  J. 
P.  Hoais,  Jadges  of  said  court,  who  heai-d 
tbe  same,  found  tbe  petitioner  guilty,  and 
adjudged  that  be  be  Imprisoned  in  tbe 
connty  Jail  for  the  term  of  five  days,  and 
pay  a  fine  of  $50U.  The  petitioner  con- 
tends tbat  there  were  certain  defects  in 
tbe  manner  of  charging  and  bringing  him 
before  the  court;  bat  we  think  there  were 
no  aucb  defects  in  the  proceedings  as 
would  entitle  tbe  petitioner  to  bis  dls- 
cbarge. 

Asrain,  it  Is  contended  that  the  publica- 
tion of  tbe  article  above  set  out  was  not 
a  contempt  of  court,  because  the  case  of 
People  V.  Bingham,  therein  referred  to, 
bad  been  finally  disposed  of.  and  ther^ore 
T.25p.no.5— 17 


the  language  used  could  not  in  any  way 
affect  or  interfere  with  tbe  proceedings  of 
tbe  court  in  said  action.  But  the  affida- 
vit shows  that  the  action  was  still  pend- 
ing and  undisposed  of.  A  demurrer  to-the 
complaint  bad  been  snstalned  with  leave 
to  amend.  The  time  for  amendment  had 
not  yet  expired.  A  mere  formal  amend- 
ment might  have  been  made,  aud  the  same 
question  as  to  the  merits  again  presented. 
The  language  was  well  calculated  to  in- 
timidate or  improperly  influence  a  timid 
Judge,  or  one  unduly  sensitive  to  public 
feeling  or  censure.  Itseems  to  us  to  be  too 
clear  for  argument  that  tbe  publication 
was  made  at  such  a  time  an  to  affect  or 
have  a  tendency  to  affect  the  proceeding 
then  pending  In  court,  and  this  conten- 
tion of  the  petitioner  cannot  prevail.  The 
act  complained  of  was  an"anlawful  Inter- 
ference with  the  proceedings  of  a  conrt," 
and  therefore  within  snbdivision  9  of  sec- 
tion 1209  of  the  Code  of  Civil  Procedure. 
This  tieing  so,  tbe  citation  of  otber  au- 
thorities to  support  the  contention  of  re- 
spondent that  the  publication  of  the  art]> 
cle  was  a  contempt  of  court  was  unneces- 
sary. 

We  do  not  understand  the  learned  coun- 
sel for  tbe  petitioner  to  attempt  to  Justify 
the  language  used  in  this  publication,  but 
much  is  said  about  the  liberty  of  speech 
and  of  the  press.  It  is  said  in  broad  lan- 
guage: "The  liberty  of  speech  and  of  the 
press  is  unlimited  and  unrestraiued  upon 
all  subjects  whatsoever,  whether  It  be  the 
decision  of  the  court,  or  tbe  character  of 
tbe  judge.  Tbe  only  check  upon  this  liber- 
ty Is  tbe  respouaibility  for  tbeabuse  of  It.  '* 
This  may  be  true  in  the  sense  that  the 
liberty  to  speak  and  write  on  any  subject 
cannot  be  restrained  or  prevented  In  ad- 
vance, and  that  the  only  remedy  is  to 
punifiii  subsequently  for  any  publication 
that  amounts  to  an  abuse  at  sucti  libertjir. 
That  is  precisely  what  baa  been  done  in 
this  ease.  If  tbe  language  used  was  Im- 
proper, hut  affected  the  Judge  in  his  indi- 
vidual capacity,  aud  was  nut  an  interfer- 
ence with  tbe  proceedings  of  the  court 
over  which  he  was  preeldiug,  the  remedy 
could  not  be  by  a  proceeding  for  con- 
tempt. So  tbe  question  is  twofold, — was 
the  publication  an  abuse  of  the  liberty  of 
the  press?  nnd,  If  so,  was  it  an  interference 
with  the  proceedings  of  the  court?  The 
last  of  these  we  have  already  detprmlned. 
As  to  the  former,  the  liberty  of  the  press 
to  fairly  criticise  tbe  official  conduct  of  a 
Judge,  or  the  decisions  or  proceedings  of 
the  courts,  and  to  expose  aud  bring  to 
light  any  wrongful,  corrupt,  or  Improper 
act  of  a  Judicial  officer,  is  one  tbat  should 
be  carefully  preserved  and  protected  by 
the  courts.  If  a.  public  •supervlHion  and 
censure,  through  the  pms  or  otberwlse.is 
necessary  to  suppress  corruption,  and 
keep  tbe  cbannelH  of  Justice  pure  and  un- 
tainted, the  right  to  exercise  such  super- 
vision! and  to  censure  and  expose  wrong- 
doing, should  be  and  must  be  upheld  by 
tbe  courts.  But  the  publisher  of  a  news- 
paper who  assumes  to  criticise  or  censure 
a  public  officer,  or  the  proceedings  of  a 
court,  must  know  whereof  bespeaks.  It 
he  censures  unjustly  or  charges  falsely,  he 
must  be  held  strictly  accotintable.  While 
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hie  right  ot  free  speech  Is  protected,  h\H 
abase  of  it  maet  be  punletaed.  The  great 
trouble  with  the  freedom  of  the  preea  at 
the  present  day,  bo  far  as  it  affects  the 
courts,  ts  that  it  la  used  indlflcrimlnately 
In  many  caees,  not  with  the  landable  pur- 
pose ot  correcting  abuses,  and  exposing 
wrong-doing,  but  to  gratify  ill  will  and 
passion,  ur  pander  to  the  passions  or 
prejudices  of  ottaera.  This  tendency 
should  be  severely  condemned  and  pan- 
Istaed,  not  only  for  the  protection  ox  the 
courts,  and  the  preservation  of  a  pure 
and  Independent  Judiclary.but  as  a  means 
of  upholding  the  liberty  of  the  press  In  its 
true  sense.  The  publication  complained 
of  here  was  a  most  flagrant  abuse  of  the 
liberty  of  the  press,  and  was  justly  pun- 
Isbed  as  such. 

Certain  technical  objections  to  the  pro- 
ceedlngs'of  the  court  below,  Including  the 
form  of  the  judgment,  are  raised  and  dis- 
cussed at  some  length  by  the  petitioner, 
but  none  of  them  are  well  taken.  Writ 
denied,  and  prisoner  remanded. 

We  concur:  McFabland,  J.;  Paxeb- 
80H,  J. ;  Fox,  J. ;  Thornton,  J. 


(87  Cal.  91) 

Ex  parte  Taylor.   (No.  20,733.) 

(Supreme  Court  (^f  Callfomia.   Deo.  18,  l§bO.) 

GosrsTmmoxAL  Lait— Validitt  of  Citt  Ordi- 
NA3ICB— Spbciu  LsauutiON. 

1.  Const.  Cal.  art.  11,  %  0,  provides  that  mu- 
nicipal corporations  shall  not  be  created  by  special 
laws,  and  that  all  charters  heretofore  grautijd 
shall  be  controlled  by  general  laws.  Pen.  Code, 
{  370,  and  Civil  Code,  S  8479,  declare  the  obstrnc- 
tioo  of  a  street  a  public  nuisance,  and  Fen.  Code, 
S  UTS,  provides  that  one  who  maintains  a  public 
nuisance  is  Euilty  of  a  misdemeanor,  when  the 
jmniahmeut  for  the  offense  is  not  otherwise  pre- 
acritied.  Ven.  Code,  S  19,  declares  that,  "except 
in  cases  where  a  different  puoisiunent  is  pre- 
scribed  by  this  Code,  every  offense  declared  to 
be  a  misdemeanor  is  punishable  by  imprisonment 
In  the  couuty  Jail. "  eta.  Held,  tbat  section  9  of 
the  charter  of  San  Jose,  empowering  the  cl^ 
council  "to  define,  inrevent,  and  remove  nui- 
sances, "  and  to  fix  penalties  by  fine  or  Impris- 
onment, is  constitutional,  and  one  Imprisoned  for 
maintaining  a  nuisance  in  a  street  contrary  to  an 
ordinance  made  in  pursuance  thereof,  and  provid- 
ing a  penalty  of  the  same  character^  tbough  less 
In  degree  than  that  prescribed  by  thestatuto,  will 
not  be  released  on  habeas  corpw. 

3.  But,  even  if  the  charter  and  ordinance  are 
uncoostitutional,  the  prisoner  is  not  entitled  to  be 
discharged,,  slace  maintaining  a  nuisance  in  a 
public  street  If.  an  offense  under  tbe  above  stat- 
utes, and  the  indictment  charges  that  the  acts 
were  done  "contrary  to  thu  form  of  the  statute 
In  SQch  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of 
California.*' 

In  bank.   Hubens  corpus 
Morehouse    &    Tattle,  for  petitioner. 
William  B,  Hardy,  for  respondent. 

Fox,  J.  The  petitioner  Is  convicted  of 
violation  of  an  ordinance  of  the  city  of  San 
Jose,  In  relation  to  streets  and  sidewalks. 
It  is  claimed  that  the  ordinance  is  void 
because  in  conflict  with  the  constitution, 
and  with  general  law;  by  reason  whereof 
th«  city  council  bad  no  authority  to  pass 
the  same.  The  city  of  San  Joseisa  munic- 


ipal corporation,  existl:^  under  a  special 
charter,  passed  before  the  adoption  of 
the  present  constitution.  By  seetloa  9  of 
that  charter,  the  council  Is  authorized  and 
empowered  "to  puss  all  necessary  and 
proper  laws,  •  •  •  to  lay  out,  alter, 
vacate,  improve,  cleanse,  water,  and  re- 
pair streets  and  sidewalks,  •  •  •  to  de- 
fine, prevent,  and  remove  nuisances, 
*  *  *  to  Impose  and  appropriate  fines, 
penalties,  and  forfeitures  for  any  and  all 
violations  of  city  ordinances,  and,  for  a 
breach  or  violation  of  any  city  ordinance, 
may  fix  the  penalty  by  fine  or  imprison- 
ment, "etc.  The  ordinance  referred  to  for- 
bids the  obstruction  of  the  sti*eets  or  side- 
walks, and  provides  a  penalty  tor  the  vio- 
lation thereof.  It  Is  not  contended  that 
the  act  of  the  petitioner,  for  which  he  was 
arrested  and  convicted,  was  not  a  viola- 
tion of  the  terms  of  the  ordinance,  or  that 
the  penalty  Imposed  is  in  excess  of  or  dif- 
ferent from  tbat  authorized  by  the  ordi- 
nance. Reference  is  made  In  support  of 
the  petition,  to  section  6,  art.  11,  of  the 
constitution.  This  is  the  section  which 
provides  that  municipal  corporations 
shall  not  be  created  by  special  laws,  and 
that  all  charters  heretofore  granted  sball 
be  controlled  by  general  laws.  Upon  the 
faith  of  this  provision.  It  la  claimed  that 
a  municipal  corporation  has  no  authority 
to  determine  and  declare  what  shall  con- 
stitute a  nuisance  upon  a  public  street, 
and  to  pmvide  for  the  punishment  of  one 
who  maintains  such  a  nuisance,  because 
the  general  lawhas  provided  forthe  same. 
In  support  of  that  proposition,  we  are 
cited  to  sections  370  and  372  of  the  Penal 
Code,aod3479or  theClvllCode.  Sectionit70 
of  the  Penal  C!ode,  and  8479  of  the  Civil 
tlode,  declare  the  obstruction  of  any  pub- 
lic park,  square,  street,  or  highway,  a  pub- 
lic nuisance;  and  section  87^  of  the  Penal 
Code  provides  tbat  one  who  maintains  a 
public  nuisance,  or  willfully  omits  to  per- 
form any  legal  duty  relating  to  the  re- 
moval of  a  public  nuisance,  is  guilty  of  a 
misdemeanor,  when  the  punishment  for 
the  cfTfense  Is  not  otherwise  prescribed. 
Punishment  therefor  is  not  otherwise 
prescribed  in  tbat  chapter  of  the  general 
law,  but  section  19  of  the  Penal  Code  de- 
clares that,  "except  in  cases  where  a  differ- 
ent punishment  is  prescribed  by  this 
Code,  every  ortcnse  declared  to  be  a  misde- 
meanor is  punishable  by  imprisonment  in 
the  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  five  hundred 
dollars,  or  both.**  It  thus  appears  tbat. 
under  the  general  law,  the  obstruction 
of  a  street  or  bighway  is  a  nuisance; 
that  a  person  maintaining  a  nuisance  In 
the  street  is  guilty  of  a  misdemeanor,  and 
is  upon  conviction  punishable  therefor, 
as  prescribed  In  said  section  10.  Is  the 
ordinance  In  conflict  with  this  general 
law?  We  think  not.  The  ordinance  does 
not  declare  the  obstruction  ot  tbe  street 
to  be  a  nuisance,  or  a  misdemeanor ;  but, 
proceeding  upon  the  theory  that  the  state 
law  itself  so  declares  and  provides,  it  sim- 
ply forbids  the  obstruction,  or  declares 
that  such  obstruction  sball  be  unlawful. 
In  the  exereise  of  Its  police  power,  and 
the  authority  expressly  granted  by  tbe 
charter,  it  provides  for  the  removal  of  the 
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obstruction,  and  prescribes  a  penalty  for 
refusal  to  remove  it  upon  the  notice  pre- 
scribed to  be  given  by  the  municipal  au- 
thorities having  charge  of  that  depart- 
ment of  the  local  government.  That  pen- 
alty Is  not  of  a  different  character  from, 
or  in  excess  of,  the  one  prescribed  by  the 
general  law,  but  is  of  the  same  character, 
only  less  in  degree.  Bat  why  should  the 
municipality  legislate  upon  the  subject  at 
all?  A  brief  review  of  the  legislation, 
both  state  and  municipal,  and  of  the  decis- 
ions of  this  court  upon  the  subject,  will 
lamlBh  an  Instractire  answer  to  this  qnefi- 
tlon.  Municipal  charters  have  in  this 
state  uolversally  conferred  upon  local 
municipal  governments  power  to  legis- 
late for  the  maintenance  and  care  of  thetr 
pobllc  streets.  It  is  concerted  here,  and 
this  conrt  has  held,  that  streets  include 
sidewalks,  as  well  as  the  road- way, 
(Bonnet  v.  San  Francisco.  66  Cal.  330,3 
Pac.  Rep.  815:)  and  that  the  ubstructlon 

01  a  sidewalk  te  a  public  nuisance,  (Marlnl 
v.  Graham,  67  Cal.  130,7  Pac.  Rep.  442.) 
But  in  the  latter  case  It  was  also  held 
that  a  legalized  obstruction  of  the  side- 
walk was  not  a  nuisance.  This  was  un- 
der an  ordinance  which,  by  implication, 
anthorised  the  obstruction  of  a  sidewalk, 
to  the  extent  of  three-tenths  the  width 
thereof.  It  thus  recognized  the  fact  that, 
notnnthBtandlng  the  statute,  the  power 
of  thH  municipality  over  the  streets  was 
such  that  it  might  ma^e  a  legal  author- 
ization  of  an  obstruction.  The  act  consti- 
tuting the  offense  in  this  case  was  the  ob- 
struction of  the  sidewalk  for  the  depth  of 

2  feet  in  width  and  40feet  in  Iraigth,  of  the 
inner  side  thereof.  The  ordinance  In  this 
case,  from  the  date  of  Its  passage,  Decem- 
ber 10, 1881,  until  amended  June  9,  1890, 
by  clear  Implication,  authorized  the  ob- 
strnctlon  here  made;  but  on  the  latter 
date  It  was  so  amended  as  to  forbid  It. 
Thin  obstruction  has  been  maintained 
for  many  years,  but  under  the  authority 
of  Marini  V.  Graham,  supra,  it  could  not 
be  ponished  as  a  misdemeanor  because  It 
was  a  legalized  obstruction.  Since  the 
amendment,  however,  it  has  ceased  to  be 
legalized,  and  is  now  maintained  In  direct 
violation  both  of  the  statute  and  the  or- 
dinance. The  passage  of  the  ordinance  In 
Its  original  form  was  necesHary  to  legal- 
iie  the  act,  V  It  conld  be  legalized ;  and,  as 
seen,  thin  conrt  has  held  that  It  could  be 
BO  legalized,  and  the  parties  had  the  right 
to  act  upon  the  authority  ol  that  de- 
cision so  long  as  it  remained  unreversed. 
The  effect  of  the  amendment  was  to  ren- 
der the  act  no  longer  legal,  and  the  con- 
tinuance of  the  act  thereafter  constituted 
a  public  offense,  for  which  tlie  party  was 
and  is  amenable  to  the  law. 

A  somewhat  similar  question  to  the  one 
liere  under  consideration  arose  under  the 
aame  general  laws,  and  a  municipal  ordi- 
nance. In  the  case  of  Ex  parte  Cnslnello,  62 
Cal.  5<j8,  and  the  conviction  and  Judgment 
was  there  held  valid.  We  are  of  the  opin- 
ion that  the  city  of  San  Jose  bad  authori- 
ty, nnder  its  charter,  to  pass  the  ordi- 
nance; that  the  same  is  not  In  conflict 
with  theganeral  law;  and  that  a  convic- 
tion under  either  Is  a  bar  to  a  prosecution 
under  the  other.  Even  if  this  is  not  so. 


the  prisoner  Is  not  entitled  to  be  dis- 
charged, for  It  Is  conceded  that  the  acts 
charged  constitute  a  violation  of  the 
statute  in  relation  to  the  obstruction  of 
streets.  The  complaint  states  facts  which 
constitute  a  public  offense  under  the  stat- 
ute, and  alleges  that  they  were  done 
"contrary  to  the  form  of  the  statute  In 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  California,"  and  the  Judgment  Is 
not  In  excess  of  that  authorized  by  the 
statute.  Both  the  offense  and  the  penal- 
ty were  within  the  Jurisdiction  of  the  Ins- 
tice*8  court.  In  Re  Sic.  73  Cal.  142, 14  Pac. 
Bep.  406,  relied  upon  by  the  petitioner,  the 
question  whether  the  judgment  was  valid, 
notwithstanding  the  Invalidity  of  the  or- 
dinance, was  not  raised  or  considered. 
The  defendant  has  acquired  no  right  to 
maintain  the  obstruction,  by  prescription, 
for  none  such  conld  be  so  acquired.  Hoad- 
ley  V.San  Francisco,  60  Gal.  285;  People 
V.  Pope.  53  Cal.  437;  City  of  Visalla  v.  Ja- 
cob, 65  Cal.  484, 4  Pac.  Bep- 488.  Let  the 
writ  be  discharged,  and  the  prisoner  re- 
manded. 

Weconcur:  Bbattt.C. J.;  Sharfstbin, 
J. ;  Thornton,  J. 

Patbbson,  J.  I  concur  In  the  Judgment 
on  the  ground  last  stated  by  Mr.  Justice 

Fox. 

McFahland.  J.  I  concur  in  the  Judg- 
ment. The  defendant  was  convicted  of 
placing,  and  suffering  to  remain,  un  the 
Inside  of  a  sidewalk  something  which  ob- 
Btmcted  the  free  passage  of  said  sidewalk ; 
and  I  do  not  think  that  an  ordinance 
niaKing  such  act  an  offense  is  in  conflict 
with  the  general  law  of  the  state  found  lo 
section  370,  which  declares  the  obstruction 
of  a  lake,  river,  park,  street,  highway, 
and  other  enumerated  places,  to  be  a  pub- 
lic nuisance,  and  the  person  who  maintains 
it  to  be  guilty  of  a  misdemeanor.  There 
are  many  matters  connected  with  streets, 
sidewalks,  awnings,  trap-doors,  etc.,  which 
are  particularly  within  thescope  of  munic- 
ipal regulation,  and  which  cities  and 
towns  may  legislate  about  without  in- 
truding upon  any  general  law  now  in  ex- 
istence. The  charter  of  San  Jose  giving 
power  to  pass  the  ordinance  in  question 
was  enacted  after  said  section  of  theCode; 
and  it  is  evident  that  the  legislature,  by 
passing  a  law  preventing  nuisances  on 
public  highways  throughout  the  state  at 
large,  did  not  Intend  to  prohibit  the  mu- 
nicipality from  dealing  further  with  streets 
and  sidewalks  within  Its  corporate  limits. 
The  matter  involved  in  the  Sic  Case,  78 
Cal.  142, 14  Pac.  Rep.  405,  was  smokinfc 
opium, andmalntaining  places  where  that 
vice  might  be  practiced ;  and  the  legisla- 
ture had  legislated  upon  that  subject  in 
great  detail.  The  crime  was  the  same  In 
all  parts  of  the  state.  But  it  Is  qaite  ap- 
parent that  acts,  which  would  be  of  little 
conseqnenee  if  done  on  public  roads  run- 
ning through  sparsely  settled  regions, 
might  be  very  serious  evils  If  done  on  the 
crowded  streets  and  sidewalks  of  popu- 
lous towns  and  cities.  But  I  agree,  also, 
that,  in  this  particular  iiase,  the  Judgment 
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cao  be  BQBtalned  under  the  state  law.ereii 
thongb  tbe  ordinance  be  considered  In* 

Bx  parte  Rikauk).    (So.  90,7M.) 

{Su/preme  Court  af  CaZifomia.    De&  1890.) 

In  bank.  Batteat  corpua.   

MorOwuge  A  IHtttle,  lor  petittmer.  B. 
Ha/rdy^  for  respoudenL 

Fbr  Curiam.  This  case  ii  preclselj  like  tiiat 
of  Ex  parte  Taylor,  ante,  868,  (No.  30,788,  this 
ixy  decided.)  and  on  the  ftuthori^  of  that  case  It 
is  ordered  that  the  writ  be  dikoharged,  and  tbe 
priaooer  remanded. 

(S  C«I.  Unrep.  330)   

Rankin  et  a/,  v.  Amazon  Ins.  Co.  (No. 
12,S07.)i 

(Supreme  Court  of  Calif omia.   Dec.  18,  ;W0.) 

iKSUBAHOn — COHDITION8  OV  FOUOT — BBBAOH— 
Waitib. 

L  Wbere  a  fire  Insarance  policy  refers  to  a 
inrrey  of  the  insured  premises  and  the  applica- 
tion as  a  warranty  on  Uie  part  of  the  Insured,  the 
rl^ht  of  the  company  to  relv  on  snoh  application 
and  survey  is  not  defeated  by  the  fact  that  they 
were  not  Tumlshed  until  after  the  policy  was  de- 
livered, and  tliat  they  were  written  on  blanks 
prepared  for  the  use  ca  another  insuraooe  com- 
pany. 

2.  In  an  action  cn  a  policy,  evidence  that  the 
insured  wemises  were  Idle  for  two  months,  dar- 
ing which  time  the  insured  employed  oqIt  one 
watchman,  who  habitually  slept  in  a  building 
800  feet  away,  with  the  approval  of  the  insured, 
shows  a  failure  on  the  part  i^the  insured  to  com- 
ply with  a  coaditJon  of  the  policy  requiring  him 
to  employ  a  watchman  "to  be  in  and  about  tbe 

E remises  by  day  and  night"  during  the  time  that 
ley  are  idle,  and  not  merely  negllKence  on  the 
part  fit  the  watchman  in  performing  Els  dntjy,  and 
Is  a  good  defense  to  the  action. 

In  bank.  Appeal  from  superior  court, 
:lty  and  county  of  San  Francisco;  John 
W.  Abmstkoxg,  Judge. 

Action  by  Ira  P.  Rankin  and  others 
against  the  Amazon  Insurance  Company 
on  a  lire  insurance  i>ollcy.  From  a  judg- 
ment Tor  pluintiffs,  defendant  appeals. 

T.  C.  Van  Nens  and  Huggia,  Van  A'ess  & 
Dibble,  fur  appellant.  Doyle,  Galpin  & 
Scripture,  {Fliilip  G.  Galpla,  ol  counsel,) 
tor  respondents. 

Fox,  J.  1.  The  policy  of  insurance  upon 
which  this  action  was  brought  was  ap- 
plied for  November  21. 1S84,  and  was  writ- 
ten up  assuming  tbe  risk  from  12  o'clock 
noon  on  that  day,  for  the  term  of  one 
year,  but  was  counter-signed  by  the  gen- 
eral agentsatSan  Francisco,November24, 
18S4,  and  presumably  was  not  delivered 
until  that  day.  When  delivered  a  part  of 
the  written  portion  thereof  wasou  a  rider 
attnchcd  and  oroperly  authL-nttcated,  the 
blank  being  Insuthcieut  to  furnish  room 
tor  all  the  written  portion.  On  that  rid- 
er, and  as  a  portion  ot  the  written  part 
of  the  policy,  was  the  following:  "Refer- 
ence is  hL'reby  made  to  a  surve.v  and  dia- 
gram, on  file  In  tbe  office  of  J.  C.  Mitchell 
&  Son,  which  is  made  a  part  of  this  policy, 
and  a  warranty  on  the  part  of  the  as- 
sured." The  court  below  evidently  con- 
cluded, and  in  that  conclusion  we  concur, 
that  in  fact  there  was  no  surrey  and  dia- 
gram on  file  In  the  office  ol  Mitchell  &Son, 


1  Rehearing  granted. 


either  on  the  2lBt  or  the  24th  of  November. 
But  the  uncontradicted  evidence  1«  that 
Mitchell  &  Son  were  the  Insurance  bro- 
kers who  acted  tor  and  on  behalf  ot  the  as- 
sured in  getting  the  insurance,  and  that 
they  promised  that  such  a  sarvey  and  dia- 
gram Bbonld  be  prepared,  and  a  copy 
thereof  furnished  the  Insurers.  Such  a  sur- 
vey and  diagram  was  prepared  by  the  en- 
gineer ot  theOwens  River  Mining  &  Smelt- 
ing Company,  owners  ot  the  property  cov- 
ered by  the  Insurance,  and  was  on  file  In 
the  office  of  Mitchell  &  Son.  on  the  4th 
day  of  December,  1884;  but  the  evidence 
stilt  leaves  It  uncertain  whether  It  was  so 
on  file  on  the  3d  day  of  December, 
at  which  time  the  policy  was  taken  to 
the  office  of  the  insurers,  and  the  written 
portion  thereof  rewritten  upon  another 
rider,  which  was  duly  authenticated  and 
attached,  Increasing  the  amount  of  Insur- 
ance allowed  by  $G00,  and  winding  up 
with  tbe  same  expressiou  as  before :  **  Ref- 
erence Is  hereby  made  to  a  survey  and  dla- 

fram  on  file  In  the  office  of  J.  C.  Mitchell 
Sou,  which  is  made  a  part  ot  this  policy, 
and  a  warranty  on  the  part  of  the  As- 
sured." At  some  time,  but  at  what  pre- 
cise time  does  not  appear,  a  copy  of  this 
survey  and  diagram,  dated  December  4, 
1S84,  the  survey  constituting  a  volumi- 
nous document  conslstlngof  questions  and 
answers,  and  written  upon  a  blank  pre- 
pared lor  the  use  ot  another  Insurance 
company,  and  not  of  this  defendant,  was 
presented  to  and  filed  with  the  agents  of 
defendant,  as  and  for  a  copy  of  the  survey 
and  diagram,  and  as  and  for  the  applica- 
tion, referred  to  In  the  written  portion  ol 
the  policy,  which  the  brokere  had  agreed 
to  furnish.  This  document  was  offered  In 
evidence.  It  was  signed  "Owens  River 
Mg.  and  S.  Co.,  hy  Hoyt  &  Hon,  Appli- 
cants." The  policy  ran  to  the  Owens 
River  Mining  &  Smelting  Company,  "loss. 
If  any.  payable  to  Rankin,  Brayton  &  Co." 
To  this  evidence  "  plaintiffs  objected,  upon 
the  ground  tliat  at  the  time  when  the  pa- 
pers were  presented  to  the  company  the 
insurance  had  already  been  effected,  and 
the  rights  of  Rankin,  Brayton-  &  Co.  had 
vested;  and  upon  the  further  ground  that 
there  was  no  authority  upon  the  part  of 
Iloyt  &  Son  to  make  any  contract  on  be- 
half ot  theOwens  River  Smelting  &  Min- 
ing Company  ;  and  uponthefnnherground 
that  the  paper  was  dated  December  4th. 
and  was  made  the  day  ufer  the  policy  was 
made,  according  to  the  date  ot  the  last 
rider  In  the  policy."  This  objection  was 
sustained,  to  which  ruling  the  defendnnt 
excepted,  and  it  Is  now  assitmcd  as  error. 
The  question  as  to  the  authority  of  Hoyt 
&  Son  was  unimportant.  This  policy, 
though  taken  in  thenameot  theminlngand 
smelting  company,  was  for  the  lmm<*diute 
benefit  ot  thene  plaintiffs,  and  the  policy 
on  its  face  was  made,  "loss.  If  any,  pay- 
able" to  them.  The  authority  of  Mitchell 
&  Son  to  effect  the  insurance  for  them  was 
amply  proved,  and  uncontradicted.  It  Is 
also  uncontradicted  that  they  promised 
to  procure  and  place  on  file  the  survey 
and  diagram.  The  only  question  is  wheth- 
er the  fact  that  it  was  not  on  file  when 
the  policy  was  delivered  defeats  the  right 
of  tbe  defendant  to  rely  upon  It,  and  in- 
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trnduce  It  in  evidence  as  a  part  ot  thecon- 
tract.   11  this  question  depended  solely 
upon  the  clause  ol  the  policy  written  up- 
on tbe  lidera,  and  hereinabove  quoted,  the 
right  of  defendant  to  rely  upon  the  dia- 
gram and  survey  as  a  part  of  the  contract 
of  insurance,  and  introduce  It  in  evidence 
as  such,  might  beserionsly  questioned,  and 
there  are  several  aathorlttes  which  might 
be  cited  in  support  of  the  negative  of  that 
proposition,  some  of  which  are  more  di- 
rectly in  point  than  Caldwell  v.  Center,  30 
Cal.  543,  cited  and  relied  npon  by  respond- 
ents.  Bntappellaotdoes  notrest  its  right 
either  solely  or  mainly  upon  that  clause. 
There  Is  In  the  policy  anotherclause  which 
provides:   "For  further  particulars  refer- 
ence is  made  to  an  application  and  sur- 
vey No.  ,  tarnished  by  and  a  warran- 
ty on  the  part  of  the  assured,  which  Is 
hereby  made  apart  of  this  policy. "  Mitch- 
ell testifies  that  when  he  proonred  the  pol- 
icy he  promised  to  procure  and  furnish 
such  an  application  and  survey,  and  that 
he  did  procure  and  furnish  this  one  In  com- 
pllnnce  with  that  promise, and  it  is  uncon- 
tradicted that  he  did  bo,  and  that  this 
was  the  only  one  furnished.  The  contract 
was  to  be  in  two  parts,  as  all  these  con- 
tracts are,  each  dependent  upon  the  other. 
One  of  the  parts  was  finished  at  one  time, 
and  in  this  instance,  either  the  other  was 
finished  at  another  time  or  has  never  been 
finished.    If  finished,  they  constitute  one 
contract ;  if  never  finished,  there  was  never 
any  contract.  This  paper,  which  was  fur- 
nished by  the  agent  of  the  Insured  In  pur- 
suance of  his  promise,  answers  the  calls 
o(  the  other  part  of  the  contract;  Is  in 
tbe  form  of  an  application  and  survey,  ac- 
companied by  a  diagram  Illustrating  the 
stfrvey,  and  furnishes  the  ordinary  Infor- 
mation upon  which  the  Insurer's  part  of 
each  a  contract  is  usually  based.  It  was 
famished  and  accepted  as  the  basts  of  the 
InBorera'  part  of  the  contract  in  this  case. 
That  the  delivery  did  not  occur  at  the 
same  time,  and  that  It  was  written  upon 
a  blank  prepared  for  the  use  of  another 
corporation,  makes  It  none  the  less  a  part 
of  the  contract  upon  which  this  action  Is 
broagh  t,  and  as  such  It  was  errorto  refuse 
to  admit  It  In  evidence.  The  fact  that  it 
was  not  made  at  or  before  the  execution 
of  the  policy  may  have  deprived  it  of  the 
quality  of  an  express  warranty  by  opera- 
tion of  law,  under  section  2605  of  the  (!ivll 
Code,  but  It  still  operates  as  evidence  of 
representations  made  as  inducement  for 
the  issuance  of  this  policy,  (Civil  Code,  ijg 
2571-%77,)  and  as  such  it  was  proper 
matter  to  snbrnlt  to  the  Jury.  Whether 
warranty  by  operation  of  law  or  not,  it 
was  declared  such  upon  the  face  of  the 
contract,  and  un'eHP  unlawful  the  court 
has  no  power  to  eliminate  It  from  the 
contract.  In  either  event,  whether  war- 
ranty or  mere  representationB,  tbe  defend- 
ant was  entitled  to  have  It  go  to  thejury  ; 
particularly  so  since,  even  if  mere  repre- 
sentation, and  found  to  be  falRe  in  a  ma- 
terial point,  It  gave  the  Injured  party  a 
rifrht  to  rescind  tbecontract(]d.  §  25S0)  at 
any  timeprevious  to  theconimenceinent  of 
the  action,  (Id.  §  2683.^  and  It  was  admit- 
ted that,  before  the  commencement  of  the 
action,  the  defendant  bad  tendered  a  re- 


turn of  the  premium,  and  notified  the  par- 
ties that  the  policy  Was  canceled. 

2.  The  next  point  urged  by  appellant  'is 
that  the  court  erred  In  refusing  to  give  an 
Instruction  asked  by  appellant,  and  In 
giving  tlie  Instruction  which  it  did  give, 
in  reference  to  what  Is  called  the  "watch- 
man clause"  of  the  policy.  Tbe  polic.v,  as 
origrlnally  written  or  printed,  contained 
this  clause :  "  I.t  is  understood  and  agreed 
that,  during  such  time  as  the  above  mill 
is  idle,  a  watchman  shall  be  employed  by 
tbe  insured  to  be  In  and  upon  the  premises 
day  and  night. "  This  clause  Was  changed 
at  tbe  instance  of  the  Insui'ed,  by  striking 
out  the  word  "upon, "and Inserting  In  lien 
thereof  the  word  "about. "  The  clause  as 
thus  framed  and  accepted  was  an  express 

{)romissory  warranty  on  the  part  of  the 
nsnred,  and  that  It  was  made  and  accept* 
ed  with  lull  notice,  and  not  merely  an 
overalght  on  their  port,  is  evidenced  by 
the  fact  that  the  change  wa»  made  at 
their  instance.  The  question  for  the  Jury 
to  determine  was  whether  or  not  this 
promissory  warranty  was  kept  on  the 
part  of  the  inanred.  Exception  Is  taken 
to  the  refusal  of  the  court  to  give  each  of 
three  separate  Instructions  asked  by  ap- 
pellant, bat  only  one  of  these  exceptions 
Is  urged  In  argument  in  this  court,— the 
first.  We  think  that  instruction,  as  wrlt^ 
ten,  was  correctly  refused,  not  because  It 
did  not  correctly  state  the  law  as  applica- 
ble to  such  contracts,  but  because  it  not 
only  stated  the  substance  of  certain  evi- 
dence, but  undertook  to  state  the  effect  of 
the  whole  evldoice  tending  to  prove 
whether  or  not  the  contract  had  been 
complied  with  In  that  regard.  In  the  in- 
struction which  the  court  did  give.  It  cor- 
rectly  declared  that  the  clause  of  the  poli- 
cy above  quoted  whs  a  warranty  that  the 
Insured  would  employ  a  watchman  to  be 
in  and  about  the  premises  day  and  night, 
when  the  mill  was  idle,  and  that  If  they 
had  fulled  todo  so  they  could  not  recover. 
Neither  do  we  think  the  court  erred  In 
what  it  subisequently  said  on  the  sub}ect 
ot  the  effect  of  an  omission  of  the  watch- 
man to  do  bis  doty  by  negligence.  That 
portion  of  tbe  Instmctlon  Is  In  harmony 
with  section  2629,  Civil  Code,  and  the  au- 
thorities cited  in  Deerlng's  note  to  that 
section. 

3.  The  verdict  Is  not  feupported  by  the 
evidence,  and  is  against  tbe  law  as  laid 
down  by  the  court  in  its  instructions,  and 
as  established  by  the  authorities.  Insur- 
ance contracts,  like  other6,  must  be  en- 
forced according  to  the  intention  of  tbe 
parties.  Wells  v.  Insarance  Co..  44  Cal. 
40e,  407.  There  is  no  ambiguity  aboutthis 
contract  in  this  particular.  The  insured 
covenanted  toemploy  a  watchman  to  be  In 
and  abouttbepremisesdayand  night, dur- 
ing such  time  as  tbe  mill  was  idle.  There 
Is  no  dispute  In  the  evidence  touching 
these  facts:  That  for  two  months  before 
this  fife  occurred  the  mill  was  idle;  that 
the  mill,  "frame  buildings,  adjoining  and 
communicating,"  with  the  machinery  and 
prtjperty  therein,  was  the  Immediate  sub- 
ject of  the  Insurance;  that  during  the  two 
months  the  mill  had  so  remained  idle,  np 
to  and  at  the  time  of  the  fire,  but  one  pev- 
Bon  had  been  or  was  employed  as  watch- 
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man;  that  he  had  no  Bpeclal  InstrnctlonB 
wm  to  watahluffi  either  day  or  night;  that 
as  matter  of  fart  he  did  not  watch  the 
whole  of  any  night,  but  habitnally,  and 
with  the  knowledeeand  approval  of  the 
BUperintendent,  slept  at  nifht  in  a  build- 
ing 300  or  400  feet  away  from  the  mill,  and 
was  Bleeping  there  when  the  Sre  occurred. 
This  building  was  situate  upon  land  be- 
longing to,  or  in  posseesion  of,  the  mining 
and  smelting  company,  bat  it  would  do  vio< 
lence  to  common  sense  to  bold  that  ttwas 
"in"  or  "about"  the  insured  property,  or 
that  a  man  who  habitually  and  nightly 
slept  in  It  was,  while  sleeping  there,  a 
watchman  in  or  about  the  InHured  prop- 
erty 800  or400  feetaway.  And  if,  asshown 
without  contradiction,  he  habitually  and 
nightly  slept  there,  with  the  knowledge 
and  approval  of  his  employer,  it  is  too 
moch  to  say  that  he  was  a  watchman  em- 
ployed to  be  in  or  about  the  Insured  prem- 
ises during  the  night-time.  An  employ- 
ment which  knowingly  and  habitually 
sntfers  such  a  coUrse  of  procedure  Is  not 
Btich  an  employment  as  is  demanded  by 
the  terms  of  this  contract.  These  facts  do 
not  show  mere  negligence  In  the  perform- 
ance of  daty,  but  rather  failure  to  employ 
for  such  performance.  The  evlrienL-e  of  a 
failure  to  comply  with  the  conditions  of 
this  clause  of  the  policy  is  much  stronger 
than  It  was  in  the  case  o(  Trojan  Min.  Co. 
V.  Fireman's  Ins.  Co.,  67  Cal.  27,  7  Pac. 
Rep.  4,  and  there  it  was  held  thatrecovery 
could  not  be  bad  because  of  such  failure. 
The  facts  heredlsclosed  Justify  and  call  for 
the  adoption  and  repetition  of  the  language 
used  In  Wenzel  v.lnsurance  Co., 67  Cal. 440, 
7  Pac.  Rep.  817:  '*It  is  apparent  from  the 
uncontradicted  evidence  in  the  case  that 
Lynch  [McMurray]  was  not  employed  as 
a  watchman  of  the  premlaes,  within  the 
sense  and  meaning  of  thecontract. "  There 
fs  nothing  In  Sierra,  etc.,  Min.  Co.  v.  Hart- 
ford Fire  Ins.  Co.,  76  Cal.  236, 18  Pac.  Rep. 
267,  cited  by  respondent,  In  conflict  with 
this  view.  Judgment  and  order  reversed, 
and  cause  remanded. 

We  concur:  McFarland,  J.;  Sharp- 
BTKiN,  J.;  Patebbon,  J. 

I  concur  in  the  Judgment:  Thornton,  J. 

(9r  C»l.  12S)  — ■ 

FEOpr.B  V.  Perks.   (No.  20.718.1 

(Supreme  Court  of  Califomia.  Dec.  15, 1890.) 

CBiuiifAL  Law — Infokmation  —  Demurreb — Ver- 
dict— Judgment. 

1.  A  demtuTPrto  an  information  will  be  over- 
ruled nbere  the  information  is  sufBcieut  wiUiout 
the  part  exoopted  to. 

8.  On  an  informaUon  for  grand  larceny,  a 
verdict  of  "guilty  as  cbaxgeA"  &  a  conviction  of 
grand  larceny. 

3.  Where  one  has  been  convicted  on  an  infor- 
mation for  grand  larceny,  a  judgment  tbat  for 
the  crime  of  wblcb  be  was  chained  and  convicted 
he  be  ptmistaed  by  ImpriaoDmrat  In  &e  state 
prison  for  tbe  term  of  nine  years  Is  snffltdent. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ;  Mun- 
FHT,  Judge. 

Carroll  Cttok  and  J.  E,  Foulda,  for  ap- 
pellant. Gfeo.  A.  Jobnsonj  for  respondent. 


Fox,  J.  1.  Thedemurrur  to  the  informa- 
tion was  properly  overraled.  All  that 
part  of  it  to  which  exception  is  taken  may 
be  stricken  out,  and  it  still  remains  a  good 
information  under  the  statute.  The  pres- 
ence of  the  language  excepted  to  does  not 
prejudice  the  defendant,  or  affect  tbe  va- 
lidity of  the  information. 

2.  The  Information  Is  for  grand  larceny, 
and  a  verdict  of  "guilty  as  charged  "  is  a 
conviction  of  grand  larceny.  People  v. 
Whitely,  04  Cal.  311 ;  People  v.  Price,  67  Cal. 
350,  7  Pac.  Rep.  745. 

3.  The  Judgment  roll  shows  a  full  com- 
pliance with  the  requirements  of  section 
1200  of  the  Penal  Code  at  the  time  of  tbe 
arraignment  for  Judgment. 

4.  The  information  was  for,  and  the  con- 
viction was  of,  grajid  larceny  committed 
In  the  city  and  county  of  San  Francisco. 
The  judgment  of  the  court  was  that  for 
thecrirae  of  which  be  was  so  charged,  and 
for  which  he  bad  been  so  convicted,  it  is 
"ordered,  adjudged,  and  decreed  that  the 
said  Antonio  Perez  be  punished  by  Impris- 
onment In  the  state-prison  of  the  state  of 
California  at  San  Qnentin  for  the  term  of 
nine  (9)  years.**  This  was  safflclent*  un- 
der the  statute.  Judgment  affirmed. 

We  concur:  Sharpstbin,  J.;  McFak* 
LAND,  J. ;  Patebson,  J. ;  Thornton,  J, 


  (87  Cal.  97)  , 

Martin  a/,  v. Cooper  et  aJ.  (No.  12,862.) 
{SupreTne  Court  of  CaHfomia.   Deo.  IS,  1890.) 

ilODNDA.EIB3— N1.TDRAI.  MONUHBNTS— COUBSBS  AND 
DiSTAJTCBS. 

The  patents  for  two  grants  of  land  did  not 
call  for  eacb  other  as  coterminous  boundaries, 
and  neither  was  described  with  reference  to  the 
other,  bat  each  grant  was  desoribed  as  being 
bounded,  along  the  sides  aeaimst  the  other,  by  a 
river,  one  by  the  left  hank  and  the  other  by  the 
right  bank,  and  in  each  courses  and  distances 
were  given  as  the  meander  line  of  the  bank  re- 
ferred to.  In  an  action  to  establish  the  hoandaiT 
bet^^een  the  two  grants,  the  court  below  foniM 
that  the  river  had  changed  its  channel  co&sid««- 
bl;  since  the  patents  were  issued,  and  that  the 
btmks,  as  they  then  existed,  could  not  now  be 
found  or  traced.  Held,  that  it  was  error  for  the 
court  below  to  adopt,  as  the  boundary  between 
the  two  grants,  a  line  established  by  plaintifb' 
surveyors  by  running  the  courses  and  dist^ces 
along  the  river  bank  as  called  for  tnr  defendants' 
patent,  and  then,  for  the  purpose  of  establishing 
the  line  of  plaintiffs'  grant,  laying  oft  a  line  par- 
allel to  the  line  of  defendants'  grant  so  sarveyed, 
and  a  uniform  distance  of  seven  chains  there- 
A-om.  allowing  that  to  be  the  width  of  the  river 
running  between  tbe  two  grantSj  where  the  testi- 
mony is  undisputed  that  the  river,  now  and  of 
old,  varied  in  width  at  different  points.  Bxattt, 
C.  J.,  and  SoABPSTEiN,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Monterey  county;  Jobn  K.  Alexander, 
Judge. 

William  Matthews,  for  appellants.  Jn- 
Una  Lee,  for  respondents. 

Fox,  J.  This  is  an  action  to  quiet  title 
to  a  tract  of  land  which  the.  plaintiffs  al- 
lege lies  within  the  Rancho  Rincou  de  las 
Salinas,  for  which  they  are  the  owners, 
as  tenants  in  common,  seised  in  fee.  The 
defendants  deny  tbat  the  plaintiffs  are  tbe 
owners  of  said  tract  of  land^nd  aver  that 
tbe  same  Is  a  part  ol  tbe  Rancho  Moro 
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Cojo,  of  wblch  tbedetendants  are  the  owu- 
ere  in  fee.  Tbe  court  found  In  favor  of  tbe 
plaintiffs  upon  all  tbe  material  leaaee,  and 
decreed  accordingly.  Defendants  mored 
for  a  new  trial,  which  was  denied,  and 
rrom  that  order,  and  from  the  Judj^ment, 
defendants  appeal.  It  was  incumbent 
□pon  the  plaintiffs  to  prove  that  the  lands 
in  controversy  are  within  the  Bancho  Bin- 
con  de  las  Salinas.  Whether  they  are  or 
not  depends  upon  the  location  of  the 
norUi-eaBterly  line  thereof,  which,  accord- 
Ins:  to  the  patent  Issued  to  the  plaintiffs' 
f^antor,  is  along  the  left  bank  of  the  Sa- 
linas river.  The  Raneho  More  CoJo.  under 
which  defendants  claim,  lies  upon  the  op- 
posite Bide,  and  is  bounded  by  the  ri^bt 
bank  of  the  river.  The  patent  of  neither 
raneho  calls  for  the  other  as  a  cotermi- 
nons  boundary,  but  each  ladesertbed  as  be- 
inff  bounded  aloDK  the  sides  wblch  are 
nearest  each  other  by  the  river,  one  by  tbe 
left  bank  and  the  other  by  the  right  bank, 
and  in  each  courses  and  distances  are  giv- 
en as  the  meander  line  of  tbe  bank  referred 
to.  In  each  case,  if  the  bank  can-be  foond, 
coareee  and  distances  must  yield  to  the 
natnral  monnment.  Tbe  survey  for  the 
patent  of  the  Bancho  Blncon  de'las  Sali- 
nas was  made  in  1861 :  that  for  the  patent 
of  tbe  Bancho  More  CoJo  some  three  years 
earUer.  Thecourtflnde  that  since  thesesnr- 
veys  the  course  of  the  river  hue  been  sub- 
jected to  several  sudden,  violent,  and  con- 
siderable changes,  caused  by  freshets,  cut- 
tlnK  away  Its  banks,  and  changing  its 
channel.  There  Is  evidence  sufHclent  to 
support  this  finding.  But  tbe  court  also 
finds  that  the  left  bank  of  the  river,  as  It 
existed  In  1861,  cannot  now  be  found  or 
traced,  and  It  therefore  assumes  to  adopt 
the  courses  and  distances  given  In  tbe  pat- 
ent as  establishing  the  boundary  line, 
npon  tbe  theory  that  this  Is  tbe  next  best 
evldeocb  that  Is  attainable  for  the  pur- 
pose. The  theory  Is  correct.  It  the  facts 
warrant  Its  adoption;  but  we  do  not 
think  that  the  evidence  supports  the  find- 
ing that  the  left  bank  of  this  river,  as  It  ex- 
isted in  1861,  cannot  now  be  found  or 
traced.  While  the  testimony  given  on  the 
part  of  plaintiffs  shows  that  there  has 
been  a  marked  change  In  the  course  and 
banks  of  the  river,  and  there  Is  some  evi- 
dence tending  to  show  that  at  certain 
points  the  old  banks  have  been  washed 
away,  it  does  not  appear,  even  from  tbls 
tefitlmony,  that  there  is  not  left  sufficient 
evidence  of  tbe  location  and  general  course 
of  that  old  bank  so  that  it  may  be  traced 
with  reasonable  certainty  and  accuracy. 
It  does  appear  affirmatively  that  the  sur- 
veys made  on  the  part  of  the  plaintiffs  for 
the  purposes  of  this  trial  were  not  made, 
or  attempted  to  be  made,  on  or  along 
either  hank,  and  that  the  surveyors  were 
not  instructed  so  to  make  them.  Their 
Instrocttona  were  to  survey  and  plat  tbe 
coarsee  and  distances,  aa  given  In  tbe  pat- 
ent; and  they  were  not  instructed  to  find, 
or  to  attempt  to  find,  the  old  bank  of  the 
river.  And  they  did  not  even  follow  these 
instractious,  but  instead,  they  surveyed 
and  ran  tbe  courses  and  distances  along 
the  river  bank  as  given  In  tbe  patent  of 
the  Raneho  Moro  CoJo,  and  platted  the 
snme,  and  then,  tor  the  purpose  of  estab- 


lishing the  line  of  tbe  Raneho  RIncon  de 
las  Salinas,  they  laid  it  off  upon  the  map 
by  a  line  parallel  to  tbe  line  of  the  Moro 
CoJo  so  surveyed,  and  a  uniform  distance 
of  seven  chains  therefrom,  allowing  that 
to  be  the  width  of  tbe  river  running  be- 
tween tbe  two  ranehos;  and  this,  even 
though  the  witnesses  testlued  that  the 
river,  now  and  of  old,  varied  in  width  at 
different  points.  We  do  not  think  that 
such  testimony  as  this  will  aopport  a  find- 
ing either  that  tbe  left  bank  of  the  river 
cannot  be  found  and  traced  o?  that  the 
survey  adopted  as  and  for  that  boundary 
Is  correct.  The  engineer  who  made  this 
survey  and  map  himselfsaya  that  he  would 
not  have  made  It  as  he  did  If  be  had  been 
Instructed  to  find  and  survey  the  river 
hank.  On  tbe  other  hand,  another  engi- 
neer, who  aeema  to  be  equally  competent 
and  disinterested,  testifies  that  he  has  ex- 
amined the  banks  and  course  of  that  river, 
and  that,  In  his  opinion,  the  old  bank  can 
be  found  and  traced.  He  has  made  a4)lat, 
showing  tbe  present  bank,  and  points  out 
divei-se  places  where  the  line  of  the  old 
bank  is  distinctly  traceable.  Bis  evidence 
la,  perhaps,  not  anfflclently  full,  and  his 
work  not  snfilclently  complete,  to  fur- 
nish the  basis  of  a  finding  for  a  final  set- 
tlement of  the  case;  but  to  our  minds  It 
confirms  a  conclusion  already  reached 
from  the  testimony  given  on  the  part  of 
plaintiff,  upon  whom  the  burden  rested, 
that  the  evidence  is  insufficient  to  support 
the  findings,  either  that  tbe  survey  ot 
courses  and  diatancee  adopted  la  accurate 
or  tliat  clrcumstancea  existed  which  au- 
thorised the  adoption  of  courses  and  dis- 
tances In  place  of  the  natural  monnment. 
The  Judgment  and  order  must  therefore  be 
reversed,  and  It  is  so  ordered. 

Weconcur:  Tborhton.J.;  Patebbon.J. 

McFarlano,  J.  I  concur  in  the  Judg- 
ment, but  1  do  not  concur  In  the  main  rea- 
son given  for  it  in  tbe  leading  opinion. 
Dpon  this  present  record  I  think  that  the 
court  below  was  Justified  In  finding  that 
the  hank  of  the  Salinas  river,  as  It  existed 
In  1861,  cannot  now  be  found  or  traced; 
and  that,  in  the  absence  of  that  roono- 
ment,  it  was  proper  to  adopt  the  courses 
and  distances  given  In  the  patent  as  estab- 
lishing the  boundary  Hue.  Tbe  evidence 
waa  not  only  conflicting  on  tbe  point,  but 
the  weight  of  It  waa,  in  my  opinion,  with 
the  finding.  I  think,  however,  that  the 
evidence  (although  I  am  not  without 
doubt  on  tbe  subject)  waa  not  sufficient  to 
aupport  the  conclnslou  that  the  tme  line 
of  the  Salinas  raneho,  run  by  courses  and 
distances,  is  where  the  Judgment  eetat>- 
lishes  it  to  be.  That  Hue  was  never  act- 
ually run  by  the  surveyors  who  testiiied 
to  it.  but  it  was  calculated  and  assumed 
from  other  rfsta  which  I  do  not  tfaink  suffi- 
cient to  support  tbe  conclusion.  They 
seem  to  have  fixed  a  new  line  rather  than 
to  have  found  an  old  one.  The  case  is  a 
difflcult  one:  and  I  donbt  if  a  Judgment 
will  ever  be  obtained  more  favorable  to 
appellants  than  this  one  from  which  they 
appeal.  It  is  evidently  a  proper  case  for 
a  compromise;  but  neither  tbe  court  nor 
the  aurveyors  ccm  make  a  compromise  for 
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the  parties  whicb  they  will  not  make  tor 
ttaemselvee. 

Beattt,  C.  J.  I  dlHBent.  The  evidence 
In  my  opinion  fully  sus tains  the  conchieiun 
that  neither  bank  of  the  Sallnae  river,  rh 
It  existed  in  the  years  iSOtMU,  could  be 
traced  on  the  ground  at  the  time  this  con- 
troversy arose.  The  course  of  the  river 
had  very  greatly  changed.  At  some 
points  it  had  cut  off  portions  ot  the  Moro 
Cojo  ranch;  at  otbers  it  Imd  cut  off  por- 
tions ot  the  Rlucon  de  las  Salinas;  and 
these  changes  had  been  suddenly  wrought 
during  high  floods  or  freshets.  At  the 
places  where  ,tbe  earrent  had  left  the  old 
channel,  the  space  between  the  hanks  had 
been  tilled  with  sediment,  and  oveigrown 
with  willows.  The  existing  I'anks  of  the 
river  no  longer  constituted  the  true 
boundaries  of  the  respective  tracts,  and 
the  old  banks  were  no  longer  to  be  tonnd. 
If  the  owners  of  the  Moro  Cojo.  the  appel- 
lant^ extended  their  posaesslon  to  the 
right  bank  of  the  river,  they  would  take 
land  of  the  respondents,  owners  of  the 
Rincon  de  las  Salinas,  and  vice  versa. 
Such  being  the  case,  I  know  of  no  means 
of  determining  the  rights  of  the  parties  ex- 
cept to  retrace  the  patent  lines  ot  the  two 
rancheabyfollowing courses  and  distances 
according  to  the  flelrt-notes  between  such 
natural  ur  other  monnroents  on  the 
grouud.HDd  called  for  in  the  field-notes,  as 
are  still  capable  oF  identification.  This  is 
what  the  parties  attempted  to  do.  Each 
employed  a  competent  surveyor  to  trace 
out  and  re-eftablish  the  lines.  The  sur- 
veyors went  on  the  ground,  and,  by  act- 
ual survey  from  a  known  monument,  es- 
tablished the  original  Houtta-eastem  comer 
of  the  Bincon  de  las  Salinas  ranch.  At  the 
time  of  the  patent  surrey,  this  comer  was 
on  the  left  bank  ot  the  Salinas  river,  bnt 
was  round  at  the  time  of  the  last  survey 
to  be  a  considerable  distance  beyond  the 
opposite  or  right  bank.  An  attempt  was 
then  made  to  mn  out  the  north-east- 
em  boundary  ot  the  Bincon  de  las  Salinas 
by  following  the  courses  and  distances 
called  for  In  the  fleld-uotes  ot  the  patent, 
but  for  some  reason  the  attempt  was 
abandoned  as  Impracticable.  The  two 
surveyors  then  located  by  survey  from 
natural  monuments  the  north-west  and 
south-west  corners  ot  the  Moro  Cojo 
ranch,  and  retraced  the  line  between  them ; 
that  is  to  say,  they  meandered  a  line 
which  started  from  the  north-west  corner 
and  closed  apon  the  south-west  comer, 
but  in  runningr  this  line  they  were  com- 
pelled to  departfrom  the  courses  called  tor 
in  the  field-notes  of  the  patent  by  1  deg.  47 
mln.  It  Ib  contended  that  they  failed  to 
correctly  trace  the  south-west  boundary 
ot  the  Moro  Cojo  by  reason  of  this  depart- 
ure from  the  cnnrse  called  for  in  the  pat- 
ent. But  since  It  Is  conceded  that  the  fixed 
and  ascertained  corners  must  govern,  and 
as  they  could  not  be  connected  without 
departing  from  the  courses  given  in  the 
tield-notes,  this  contention  seems  to  fail. 
In  my  opinion  all  the  testimony  goes  to 
confirm  the  correctness  of  the  survey  of 
the  south-west boundai*y  of  theMoroCoio. 
But  it  is  said  this  does  not  afford  any  cer- 
tain or  reliable  means  ot  fixing  the  north- 


east boundary  of  the  Rincon  de  las  Salinas, 
because  the  two  tracts  of  land  being  on 
opposltesldes  of  the river.not  coterminous, 
and  neither  being  described  by  reference 
to  the  other,  the  location  of  theMoro  Cojo 
does  not  fix  the  locution  of  the  Rincon  de 
las  Salinas.  The  force  ot  this  objection 
must  be  conceded,  but  It  Is  much  dimin- 
ished by  the  tacts  that  the  field-notes  ot 
the  river  boundaries  of  the  two  ranches 
are  connected  by  a  call  for  a  common  ot>- 
ject,— a  township  line;  that  the  river  la 
shown  to  be  seven  chains  in  width;  that 
it  is  not  sbown  to  have  undergone  any 
changes  between  the  dates  of  the  respect- 
ive patent  sarveys;  and  that  there  Is  so 
close  a  correspondence  between  the  calls 
otthe  meandered  lines  of  the  two  tracts 
along  the  rlverthat  their  relative  position 
as  surveyed  Is  perfectly  demonstrated. 
There  can  be  little  doubt,  therefore,  that  a 
line  projected  parallel  to  the  river  bound- 
ary ot  tlie  Moro  Cojo,  and  distant  seven 
chains  to  the  south-west,  is,  with  rcosoa- 
able  exactness,  tlie  original  river  boundary 
ot  the  Rincon  de  las  Salinas,  and  cannot 
include  any  land  to  which  the  defendants 
haveshowntitle.or  any  appreciable  quan- 
tity of  land  to  which  the  plaintiffs  ha  ve  not 
shown  title.  Besides,  the  south-eastern 
corner  ot  the  Rincon  de  las  Salinas  was, 
as  above  stated, established  on  theKround 
by  actual  surv^,  and  connected  by  actual 
survey  with  the  south-westem  boundary 
ot  the  Moro  Cojo,  as  surveyed ;  and,  al- 
though no  attempt  was  made  to  sur\'ey 
the  north-eastern  boundary  of  the  Bincon 
delas  Salinas  on  the  ground,  the  line  of 
said  boundary,  as  platted  on  the  map  of 
the  line  surveyed,  shows  very  clearly  that 
it  would  Include  a  very  considerable 
amoant  ot  land  that  the  decree  excludes, 
and  would  exclude  a  very  trifling  quanti- 
ty that  the  decree  includes,  so  that  the  er- 
ror in  the  method  resorted  to  for  estab- 
lishing respondents'  line,  conceding  it  to 
have  been  erroneous.  Is  shown  to  have 
been  without  prejudice,  inasmuch  aH  ft 
gives  the  appellants  more  laud  than  a  cor- 
rect survey  would  give  them.  It  Is  for 
this  reason,  that  the  error  in  the  method 
pursued  was  harmless  to  appellants,  that 
I  think  the  Judgment  and  order  should  be 
affirmed. 

Shabpbtgin,  3.  I  concur  In  the  dissent 
lug  opinion  of  ChlefJustlce  Beatty. 


  (87  CaL  88) 

WlDMKR  V.  Maktin.    (No.  14,018.) 
(Supreme  Court  of  California.   Dec.  18, 18M).) 
VsNitOB  AND  Vendee— Recovery  of  PaiCB — 
Jddghbnt  ON'  Flbadinos. 
Flalntlfl  mttde  a  parment  under  a  contract 
with  defendant  wherein  tae  latter  obligated  him- 
self, as  soon  as  he  procured  the  legal  title  to  oear- 
tain  land,  to  convey  it  to  plaintiff,  and  In  case  of 
a  defeot  in  the  title  to  return  the  payment   In  au 
action  to  recover  such  payment,  tae  oomplaint 
alleged  that  plaintiff  bad  demanded  aotniveyuioe 
of  the  land,  and  that  defendant  had  refused  on 
the  ground  that  the  title  was  defective,  and  that 
the  title  was  and  is  defective.   The  answer  de- 
nied each  of  these  allogatious,  and  stated  that  ho 
expec-ted  soon  to  obtain  the  legal  title.  Beld, 
that  these  pleadings  raised  mat^ial  is8neewhi<^ 
dofenduit  was  entitled  to  have  tried,  and  that  it 
was  error  to  give  Judgmwt  fw  plaintifl  on  the 
pleadings. 
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ut'imrtment  3.  Appeal  from  superior 
court,  Freano  county;  J.  B.  Campbkll, 
Jud^. 

Cburcb  <t  Cory,  lor  appellant;.  Firman 
Cburcb,  for  reepondent. 

McFarland,  J.  Defendant  demurred  to 
the  complaiDt,and  tils  demurrer  was  over- 
ruled. He  tben  duly  served  and  filed  a  ver- 
ified answer;  trbereupon  plaintiff  moved 
tor  Jndfcment  upon  the  pleadings,  and  Judg- 
ment was  accordingly  given  tor  plaintiff 
upon  the  pleadings  alone.  Fromtble  Judg- 
ment defendant  appeals.  The  practice  of 
movlDg  for  Judgment  upon  the  pleadings 
in  proper  cases  has  been  sanctioned  by 
this  court;  but  we  think  that  In  the 
case  at  bar  the  answer  contained  dentals 
of  materia!  averments  of  the  complaint, 
waiving  the  question  u(  the  sufficiency  of 
the  complaint  Itself.  The  action  Is  to 
compel  defendant  to  return  to  plaintiff 
the  9484  which  constituted  the  first  pay- 
ment made  by  plaintiff  to  defendant  on 
the  following  contract:  "Fresno,  Janu- 
ary 19, 1888.  Received  of  H.  Wldmer  the 
snm  of  $484  as  a  deposit  on  lots  1.  2.  3,  4, 
6.  6,  7,  and  8,  In  block  3,  of  the  Donahou 
addition  to  the  town  of  Fresno;  the  pur- 
chase price  of  said  lots  to  be  f 1,450,  pay- 
able as  follows:  $484ca8h:  f483  six  months 
from  date,  and  f488  twelve  months  from 
dute,  deferred  payments  to  bear  Interest  at 
the  rate  of  ten  per  cent,  per  annum  from 
date  until  paid.  This  receipt  is  to  be 
taken  up  and  deed  given,  and  mortgage 
and  notes  received,  as  soon  as  the  under- 
signed shall  receive  aeed  to  said  addition. 
In  case  of  defective  title  from  any  cause, 
I  agree  to  return  said  deposit,  [ijlgned] 
J.  M.  Martin."  The  complaint  contains  a 
number  of  averments  about  what  plain- 
tiff did  in  performing  bis  part  of  said  con- 
tract, which  are  denied  in  the  answer, 
and  which  are  now  claimed  by  plaintiff 
to  have  been  immaterial;  but,  waiving 
the  questions  thus  pi'esented.  It  is  clear 
that  there  is  a  denial  of  matter  in-  tbe 
complaint  that  Is  material.  It  Is  appar- 
ent that  the  "defective  title"  mentioned 
in  the  contract  did  not  refer  to  any  title 
which  defendant  bad,  orprofessed  to  have, 
at  the  time  the  contract  was  made.  The 
contract  Is  based  upon  the  mutual  under- 
standing  that  defendant  then  had  no  title, 
but  was  to  get  one  through  a  certain 
deed,  **  which  he  was  to  receive  In  the  fut- 
ure, and  that  he  was  to  convey  the  prop- 
erty to  plaintiff,  and  the  latter  was  to  give 
notes  and  a  mortgage,  "as  soon  as  the  un- 
derHlgned  shall  receive  deed  to  eald  addi- 
tion." No  one  would  seriously  contend 
tbat  plaintiff  could  have  maintained  an 
action  for  the  return  of  the  first  payment 
on  the  very  next  day  after  the  date  of  the 
contract  on  the  groaud  tbat  defendants' 
title  was  detective.  Now,  the  complaint 
nowhere  avers  that  tbe  title  which  would 
come  through  said  deed  is  defective,  or 
that  defendant  cannot,  or  doea  not,  in- 
tend to  procure  said  deed,  or  had  notexer- 
cised  due  dlllBence  1^  trying  to  procure  It, 
oi' tbat  d^endant  had  been  guUty  of  an- 
reasonable  delay  or  neglect  In  the  prem- 
iees.  The  only  averment  In  the  com- 
plaint upon  tbe  subject,  is  that  on  a  cer- 
■ti*\n  Aay  plaintiff  demanded  of  defendant 


a  deed  to  said  lots,  and  that  defendant 
"then  and  there  tailed  and  refused  to  make 
and  deliver  said  deed  to  said  lots  of  land, 
alleging  that  the  title  to  said  land  was  In 
dispute,  and  defective,  and  the  plaintiff 
says  the  title  was  and  is  defective."  But 
these  averments  are  specifically  denied. 
The  defendant  In  his  answer  "denies  that 
plaintiff  demanded  of  said  defendant  a 
deed  to  the  lots  of  land,  In  said  receipt  de- 
scribed, at  said  time,  or  at  any  time;  de^ 
nies  that  he  (defendant)  said  at  that  time, 
or  at  any  time,  that  the  title  to  said 
land  was  defective;  denlcBthatthe  titlu  to 
said  land  is  detective. "  The  answer,  in 
addition,  states  how  defendant  expects 
and  will  be  able  soon  to  obtain  the  legal 
title.  The  parts  of  the  pleadings  above 
referred  to— waiving  the  other  points 
made  by  appellant— clearly  raise  material 
Issues,  which  defendant  Is  entitled  to 
have  tried.  A  single  material  Issue  pre- 
cludes a  Judgment  on  the  pleadings.  The 
Judgment  Is  reversed. 

We  concur:  Sharpstein,  J.;  Thorn- 
ton, J. 


(87  Oal.  104) 

DtJFP  V.  Dust.   (No.  13,078.) 
(Supreme  Court  of  California.    Dec.  13,  1800.) 
Appbal— Rbvibw— CoNrLioxnto  Etidbncb. 
There  being  a  conflict  of  evidence,  the 
findings  of  the  court  will  not  be  cUstorbed  on  ap: 
peal. 

On  rehearing.  For  former  report8,8ee  28 
Pac.  Rep.  874, 12  Pac.  Il«p.  570. 

S.  M.  Back,  B.  L.  Smith,  John  A.  Mc- 
Quald,  and  W.  c.  Behber,  tor  appellant. 
Wttaon  &  Wason,  H.  M.  WUaon,  5.  D.  H. 
Cb&mberlla,  6.  W.  Guater,  and  W.  L.  DutT, 
for  respondent. 

WouKS,  J.  This  case  was  heard  In 
bank,  and  decided  after  being  twice 
orally  argued,  and  thoroughly  and  ex- 
haustively briefed.  23  Pac.  Rep.  874.  A 
rehearing  was  granted  mainly  because  it 
was  thought  that  the  court  below,  and 
this  court,  had  not  given  sufficient  weight 
to  a  certain  letter  written  by  the  respond- 
ent's intestate  containing  certain  admis- 
sions against  bis  interest.  This  may  have 
been  so  as  to  the  court  below,  but  It  was 
not  so  as  to  the  writer  of  this  opinion, 
who  wrotcf  the  opinion  upon  which  the 
case  was  decided.  In  opposition  to  this 
admission,  which  was  not  by  any  means 
conclusive  against  theauthor  of  the  letter, 
was  the  sworn  admissloh  of  one  of  the  de- 
fendants, atleast,  as  a  witness  In  a  former 
case,  to  the  effect  that  his  brother,  the  de- 
ceased, was  thepwner  of  the  property.  It  In 
true  that  in  tbe  litigation  referred  to  Itwas 
to  the  Interest  of  tbe  defendant  mentioned 
to  establish  the  fact  that  the  property  was 
the  property  of  the  deceased,  and  that  he 
may  have  testified  falsely  In  thatcase  in  or- 
der to  shield  the  same  from  the  claims  of 
other  parties  against  him  and  bis  father, 
but  the  courtbelo  w  had  the  deposition  con- 
taining these  admissions  before  It,  and.  In 
connection  therewith,  heard  the  testlmon  v 
of  the  defendant  to  the  contrary  In  this 
case,  and  must  have  known  better  than 
we  can  know  bow  ranch  weight  to  give  t<i 
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the  testimony  of  the  detendant  on  both  of 
these  occaaiODH.and  to  the  admission  god- 
tained  In  the  letter  above  referred  to  In 
the  liKht  of  RUC'h  admissions  and  testi- 
mony. Here  were  opposing  admleslons 
by  the  parties  adversely  interested.  Wby 
■boald  one  be  considered  absolutely  con- 
daalve  and  the  other  disregarded?  We 
can  see  no  reason.  Nothlns:  more  can  be 
•aid,  even  if  these  admissions  were  the 
only  evidence  on  the  point,  than  that  here 
was  a  substantial  conflict  in  the  evidence, 
and  this  court  cannot^  under  the  well-es- 
tablished rule,  disturb  the  finding:  of  the 
court  below.  For  the  reasons  here  given, 
and  those  contained  in  the  former  opin- 
ion, the  Judgmeut  and  orders  appealed 
from  are  affirmed. 

We  concur:  McFablamd,  J.;  Sharp- 
rrsiN,  J. ;  Patebson,  J. 

Fox,  Jm  (tUBsentlngr.)  Upon  a  cartf alex- 
•mlnatlon  of  the  record  In  this  case  upon 
rehearing,  it  does  not  appear  to  me  that 
the  deposition  referred  to  in  the  foregoing 
opinion  contains  a  contradiction  of  the  ad- 
mlsHion  made  in  the  letter  referred  to.  I 
am  also  satisfied  that  therewas  no  proper 
foundation  laid  forthelntroductionofsaid 
deposition,  and  that  Its  admission  was  in 
violation  of  the  law  of  the  case,  as  estab- 
lished on  the  former  appeal.  71  Cal.  513. 12 
Pac.  Rep.  570.  It  may  be  that  a  dlHerent 
ludgment  would  never  be  reached  In  the 
cause,  but  for  the  reason  stated,  and  on- 
der  the  rule  established  in  this  particular 
case  on  the  first  appeal,  I  cannot  concur 
In  the  foregoing  conclnaion. 

Beattt,  C.  J  I  concur  In  the  dissenting 
opinion  of  Justice  Fox. 


(87  Cat  116) 

MoPbau.  t.  Bdell..   (No.  13,784.) 
(Supreme  Court  of  CaUfomAa.   Deo.  16,  1890.) 
Bbal-Ebtatb  Aobnt— CoNTBi.oT— ComcnBioira. 

Defendant  agreed  to  pa}  plaintiff  a  com- 
mlBston  for  selling  laud  when  the  vendees  paid 
derendant  a  certain  sum,  and  ^ve  their  notes 
and  mortgage  for  the  balance.  Tbe  vendees  ex- 
ecuted their  notes,  bat  never  paid  the  numey. 
Held,  that  plaintiff  could  not  recover. 

Department  1.  Appeal  from  superior 
court,  Santa  Barbara  county;  R.  H.  Djl- 
URU,  Judge. 

Cope  &  Boyee,  tor   appellant.    5.  F. 

Thomas,  tor  respondent. 

Works,  J.  The  appellant  brought  this 
action  to  recover  for  commissions  alleged 
to  have  been  due  him  for  making  sale  of 
certain  real  estate-  for  tbe  respondent. 
The  complaint  la  in  different  counts,  one 
upon  a  special  contract  agreeing  to  pay 
the  com  missions,  and  the  others  relying 
upon  a  verbal  contract,  and  npon  the  quan- 
tum meruit  Therecould  be  no  recovery  on 
either  of  the  last  two  coonts  because  tbe 
Code  of  this  state  requires  that  to  entitle 
a  broker  to  recover  commissions  in  this 
class  of  cases  his  contract  therefor  must 
be  in  writing.  Civil  Code,  §1624;  McCarthy 
T.  Loup.  62  Cal.  302.  It  is  equally  clear 
to  our  minds  that  tbe  appellant  was  not 
entitled  to  recover  on  the  written  con- 


tract. Tbe  agreranent  was  that  tbe  de- 
fendant would  pay  the  plaintiff  when  the 
^endeee  paid  to  blm  (the  defendant)  the 
sum  of  920,000  on  account  of  the  price  of 
said  sale,  and  executed  to  him  their  notes 
and  mortgage  for  tbe  balance  of  the  pur- 
chase money.  The  purchasers  executed 
thdr  notes  and  mortgage,  but  failed  to 
pay  the  sum  of  $20,000,  either  at  the  time 
of  making  tbe  deed,  ur  upon  the  notes 
given  afterwards.  Although  thedefendant 
extended  the  time  ot  payment,  and  used 
all  reasonable  means  to  procure  the  mon- 
ey, he  was  flncdlycompelled  to  take  back 
the  property.  Their  fnllare  to  pay  the 
money  was  a  complete  bar  to  any  claim 
of  the  appellant  to  commissions.  The  ap- 
pellant contends  that  certain  errors  were 
committed  by  the  court  below  In  its  rul- 
ings upon  the  admission  ot  evidence,  and 
In  Its  Instructions;  but,  conceding  this  to 
be  so,  the  case  could  not  be  reversed  on 
account  of  such  rulings, as, tor  tbe  reasons 
given,  the  appellant  could  not  recover  Id 
any  event.  -  Judgment  and  order  affirmed. 

We  concur:  Fox,  J.;  Patbbson,  J* 

'  .  '"  OT  Cal.  U7> 

People  t.  Behuebly    (No.  20,707.) 

{Suprtme  Court  <if  California.  Dec  16,1890.) 

HoiacmB— Drnre  Dbolabatioks  —  SsiraB  or  Ix- 
PESDiNo  Death— BsABOKABLB  DoDBT— Ihstbuc- 

TIONS. 

1.  It  oiay  be  shono  by  evidence  aliunde  that 
a  docomeut  offered  as  a  dying  declaration  was 
made  under  a  sense  of  impending  death. 

3.  The  fuct  that  the  attending  physician  told 
declarant  that  he  was  going  to  die,  and  that  the 
declarant  himself,  on  another  ocoasion,  said  he 
knew  he  was  going  to  die,  and  wanted  to  ttdk 
privately  with  hia  cousin,  was  sufficient  ^eoot 
that  a  dying  statement  was  made  under  a  seuseof 
impending  death. 

3.  Where  an  attending  physician  took  notes 
of  the  declarant's  statements  as  he  made  them, 
and  then  retired  to  another  room  and  wrote  them 
oat,  lifter  which  he  read  tiie  writing,  sentence  by 
sentence,  to  declarant,  who  affirmed  It  as  being 
what  he  wished  to  say,  the  writing  is  shown  to 
he  the  declarant's  declaratioo,  althonf^  the 
words  used  are  not  in  all  cases  tbe  same  as  those 
employed  In  the  oral  relation. 

4.  It  is  error  to  change  that  a  reasonable 
doubt  is  "such  a  doubt  as  would  induce  a  man  of 
reasonable  firmness  and  Judgment  to  act  upon 
it  In  matters  of  importance  to  himself. " 

5.  Under  Fen.  Code  Cal.  %  1170,  no  exception 
can  be  taken  to  the  dlaailowance  of  a  ohalleuge 
to  a  Juror  for  actual  bias. 

6.  A  written  instruction  will  not  be  reviewed 
when  it  bears  no  IndorseniMit  showing  that  it 
was  given. 

Department  2.  Appeal  from  superior 
court,  Yolo  county ;  C.  H.  Gabouttk, 
Judge. 

Clark  A  Aram,  Craig  A  Hawkins,  and  J. 
E.  Strong,  tor  appellant.  Geo.  A.  Jobn- 
80B,  Atty.  Oen.,  and  C.  W.  Tbomt^s,  for 

the  People. 

SuARPSTBiN,  J.  Upon  tbe  trial  of  the 
defendant,  upon  an  information  In  which 
be  was  charged  with  murder,  a  document 
purporting  to  be  the  dying  declaration  of 
tbe  deceased  was  offered  in  evidence  by  the 
proeecutlou.  The  defendant  objected  to 
its  introduction.  The  objection  was  over- 
ruled   and    defendant    excepted.  Tbe 
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KTonnds  of  objection  appear  to  be:  (1) 
Tbe  declaration  does  notsbow  that  It  waa 
madenudera  eenseollmpendtiigdeatli.  It 
commences  an  tollows:  "T.  Mat  Faiglo, 
aged  4S,  and  a  natlve  ol  Oermany,  believ- 
ing my  life  to  be  In  great  danger,  being 
shot  in  tbe  left  side  above  tbe  heart  by  a 
ball  from  the  pistol  iu  tbe  bands  of  one 
John  Wablfrom,  do  now,  before  my  God 
and  the  undersigned  witnesses,  make  tbe 
following  tme  statement,  beUerlag  It  to 
be  my  last.''  Whetherthe  statement  alone 
'  would  he  anffldent  to  satlBty  tbe  rale  tbat 
tbe  declaration  mnat  be  made  under  a 
senRe  uf  impending  deatb  need  not  be  de- 
cided in  tbls  case,  as  there  was  other 
evident^  tbat  It  was  so  made.  Prof. 
Greenleaf  says:  "It  Is  eesenttal  to  tbe  ad- 
mittsibllity  of  these  declarations,  and  Is  a 
preliminary  fact  to  be  proved  by  tbe  party 
ottering  them  In  evidence,  tbat  tbay  were 
made  nnder  a  sense  of  Impending  death; 
but  It  Is  not  necessary  that  they  should  be 
stated  at  the  time  to  be  so  made.  It  Is 
enough.  If  it  satisfactorily  appears.  In  any 
mode,  that  tb'ey  were  made  under  that 
aanctlon;  whether  It  be  directly  proved  by 
the  express  languid  of  the  declarant,  or 
be  inferred  from  his  evident  danger,  or  the 
opinions  of  medical  or  other  attendants, 
stated  to  him.  or  from  bis  conduct,  or  oth- 
er circumstances  of  the  case,  all  of  which 
are  resorted  to.  In  order  to  ascertain  tbe 
state  of  the  declarant's  mind."  1  Grpenl. 
Bv.  §  168.  Aliunde  the  written  declaration 
there  Is  sofflclent  evidence  that  it  was 
made  undOT  a  sense  <rf  Impending  deatb. 
Three  or  four  hours  after  declarant  had 
received  the  fatal  wound,  he  was  told  by 
bis  attendtn'g  physician  tbat  he  was  going 
to  die.  And  on  one  occasion  decedent  told 
those  who  were  present  at  his  bedside 
tbat  he  knew  that  he  would  die,  and  be 
wanted  to  talk  privately  with  his  cousin, 
who  was  also  present.  There  Is  much 
more  evidence  of  similar  Import. 

Another  ground  of  objection  Is  that  the 
declaration  Introduced  in  evldence.is  not 
tbe  one  made  by  the  dying  man.  Tbe 
manner  of  taking  the  declaration,  as  de- 
tailed by  Dr.  Dillon,  by  whom  It  was 
takeii,  is  as  follows:  He  sat  on  tbe  side  of 
declarant's  bed  and  took  notes  of  what 
declarant  said.  After  taking  said  notes 
witness  withdrew  to  an  adjoining  room, 
and  from  snch  notes  wrote  oot  the  state- 
ment Introduced  as  a  dying  declaration. 
After  that  was -prepared  ho  returned  to 
the  bedside  of  declaraut  and  read  bim  each 
sentence  as  he  went  along,  and  asked  him 
If  tbat  was  Just  what  he  meant,  and  be  said 
"Yes;"  and  in  tbat  way  the  whole  paper 
was  read  to  declarant  before  he  signed  It. 
All  tbts  occurred  in  tbe  presence  of  eight 
persona,  who  signed  the  declarattnu  as 
witnesses.  That  tbis  document  was  not 
literally  copied  from  tbe  notes  taken  by 
Dr.  Dillon  be  admits.  Nor  Is  the  language 

fireclsely  tiiat  employed  by  the  declarant 
n  his  oral  statement  to  Dr.  Dillon.  But 
the  doctor  testified  tbat  he  endeavored  to 
give  the  substance  of  the  statement  made 
to  him  by  the  declarant,  and  be  thinks  he 
Bocceedad,  although  the  written  declara- 
Idun  contains  some  words  tbat  were  not 
need  by  the  declarant  In  his  oral  state- 
ment, llowever  that  may  be,  the  declara- 


tipn  Introduced  In  evidence  Is  nevertheless 
the  dying  declaration  of  the  declarant.  It 
was  read  to  hira  sentence  by  sentence,  and 
tbe  accuracy  of  each  sentence  was  aseent*Hl 
to  by  blra ;  and,  fdter  hearing  it  all  read 
In  that  manner,  be  signed  It  In  the  pres- 
ence of  witnesses.  It  then  became  bis  dy- 
ing declaration.  If  he  made  another  dtHS- 
laratlon  inconsistent  with  or  contradict- 
ory of  this.  It  did  not  render  this  Inud- 
mlB8lble,but  might  be  urged  to  the  jury  as 
affecting  his  credibility.  Upon  the  facts 
disclosed  by  the  record,  we  think  tho  docn- 
ment  which  purported  to  bs  the  dying 
declaration  of  Mat  Falgto  was  properly 
admitted  In  evidence. 

Under  repeated  decisions  of  this  court, 
the  ruling  of  tbe  court  upon  tbe  challenjfa 
of  the  Juror,  H.  H.  Smith,  for  actual  bias, 
cannot  be  remedied  here.  People  v.  lUley, 
65  Oal.  107, 8  Pae.  Rep.  418;  People  v.  Ci»t- 
ta,  49  Cal.  166;  People  v.  Vasqaes,  Id. 
660:  People  v.  Talng,  53  Cal.  602.  No  ex- 
ception can  be  taken  to  the  dieallowance 
of  a  challenge  to  a  Juror  Tor  Hctual  bias. 
Pen.  Code,  S  1170.  It  was  not  error  to  pei^ 
mlt  the  prosecution  to  peremptorily  chal- 
lenge the  Jnror  Hall  after  he  bad  been 
sworn,  good  reasons  being  shown  iber» 
for.  Pen.  Code,  §  1068;  People  v.  Mont- 
gomery, 63  Cal.  670. 

Instruction  No.  10,  given  at  the  request 
of  the  prosecution,  gives  a  lengthy  defini- 
tion of  "a  reasonable  doubt,"  and  con- 
tains this  clause:  **It  must  not  be  one 
tbat  Is  merely  fanciful. created  ingeniously 
In  your  minds  to  escape  the  consequences 
of  an  nnpleaaant  verdict.  It  must  be  an 
honest  doubt;  such  a  doubt  as  strikes  the 
conscientious  mind,  and  one  tbat  clouds 
the  nnderstaoding  of  those  who  are  hon* 
cstly  seeking  to  arrive  at  the  truth;  aueb 
a  doubt  as  woald  induce  a  man  of  reason- 
able Ormnew  and  Judgment  to  act  upon  ft 
to  Blatters  of  importance  to  himself. "  In 
People  V.  Brannan,  47  Cal.  07,  "the  Jury 
were  told  that  it  was  their  duty  to  con- 
vict if  they  should  be  satisfied  of  tbe  guilt 
of  the  defendant  to  such  a  moral  certain- 
ty as  would  Influence  the  minds  of  a  Jury 
In  the  important  affairs  of  life. "  Tbls  was 
held  to  be  error.  Tbe  court  said :  "Tbe 
Judgment  of  reasonable  mai  in  the  ordf- 
nary  affairs  of  life,  however  Important,  Is 
Influenced  and  controlled  by  the  prepon- 
derance of  evidence.  Juries  are  permitted 
and  Instructed  to  apply  the  same  rule  to 
the  determination  of  civil  actions  involv- 
ing rights  of  property  only.  Butln  tbe  d»- 
cislon  of  criminal  cases,  involving  life  or 
liberty,  something  further  is  required. 
There  must  be  more  than  a  preponderance 
of  evidence.  There  must  be  in  the  minds 
of  the  Jury  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  tha 
charge,  derived  from  a  comparison  and 
consideration  of  tbe  evidence.  They  must 
be  entirely  satisfied  of  the  guilt  of  the  ac- 
cused."  In  People  V.  Ah  Sing,  61  Cal.  872: 
"The  court  below,  after  Instructing  ths 
Jury  that  the  defendants  on  trial  upon  ao 
indictment  for  murder  are  presumed  to  be 
innocent  until  proven  guilty  beyond  a  rea- 
sonable doubt,  proceeded  as  follows:  'A 
reasonable  doubt  is  that  state  of  a  case 
which,  after  the  entire  comparison  and 
cunsideratloa  of  all  the  evidence,  leavm 
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the  minds  of  the ]arora  tn  that  condition 
that  they  cannot  feel  an  abiding  con  vie- 
tlon,  to  a  moral  certainty,  of  the  truth  of 
the  charge.  The  dotibt  most  nut  be  vagoe 
and  ehadowy.  Absolufe  certainty  la  rare- 
ly a  ttainable,  and  Is  never  required.  If 
the  evidence  is  saeb  tb&t  a  maa  of  pru- 
dence would  act  upon  it  tn  tiis  own  at- 
ikirs  of  tbe  greatest  importance,  then 
there  cannot  remain  a  reasonable  doubt 
within  tbe  meaning  of  the  law.'  The  de- 
fendanta  excepted  to  eo  much  of  tbe  In* 
stnietlon  as  Is  Italicized. "  The  court  said 
It  Is  certainly  a  mistake  to  say  that  there 
cannot  remain  a  reasonable  doubt  when 
even  the  evidence  is  such  "that  a  man  of 
prudence  would  act  upon  it  In  his  own 
affairs  ol  the  groatestlmportance. "  Upon 
the  aothorfty  of  these  cases  we  are  bound 
to  liold  that  so  mueh  of  the  Instruction  In 
this  case  as  we  have  Itallelxedls  erroneous. 

lDBtractiQnNo.41snot erroneous.  There 
Is  no  Indorsement  showing  whether  In- 
struction No.  24  was  given,  and  In  the  ab- 
sence of  such  indorsement  %i-e cannot  review 
tt.  Wefall  to  discover  any  thins  in  the  other 
points  discussed  by  counsel  that  requires 
consideration  herob  But  the  errors  which 
we  have  pointed  out  require  that  tbe  Judg- 
ment and  order  be  reversed.  Judgment 
and  order  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur;    Thobnton.  .  J.;  McFab- 

LAND,  J. 

(87  CM.  ll!6) 

FUCKINOER  T.  Uhaw.    (No.  12,609.) 

(Supreme  Court  of  CaliSomia.  Deo.  U,  I890i) 
ExscoTSD  Liomraa—RBvocATioir— iNJUKcnoH. 
There  was  a  parol  affreement  between 
plaiotifl  aod  defendant  by  which  defendant  gave 
plaintiff  a  right  of  way  for  a  ditofa  over  his  land, 
plaintiff  to  survey,  excavate,  and  keep  in  re- 
pair the  ditxdi,  woich  shoald  be  twod  by  both 
plaiatifl  and  defendant  in  Irrigating  their  lands. 
Held,  that  plaintiff  having  construoted  and  kept 
in'  repair  the  dltoh,  and  it  having  been  ased  by 
both  parties,  the  agreement  became  an  executed 
Hcense,  which  dermdant  wonld  be  restrained 
from  revoliiiiy. 

'  in  bank.  Appeal  from  superior  court, 
Santa  Clara  county;  D.  Bblden,  Judge. 

T.  H.  haine,  for  appellant.  J.  C.  Black, 
for  respondent. 

Thohnton.  J.  That  the  object  to  be  at- 
tained by  tbe  agreement  between  FUcIeIu- 
ger  and  Smith  on  the  one  hand,  and  the 
defendant  (i^-baw)  on  tbe  other,  was  to 
acquire  by  purchafle  a  right  of  way  over 
the  land  of  the  latter  tor  the  ditch  con- 
structed by  the  first-named  parties,  Is,  in 
our  Judgment,  a  fair,  legal  deduction  from 
the  tacts  disclosed  In  this  case.  FUck- 
iuger  and  Smith  were  seeking  to  acquire 
something  more  than  a  mere  license  or 
authority  to  do  a  particular  act  or  eerie* 
of  acts  on  another's  land,  without  possess- 
ing any  estate  therein,  (Potter  v.. Mercer, 
&3  Cal.  673,)  and  which  right  might  at  any 
Ume  be  revoked  by  tbe  licensor.  In  this 
case,  the  agreement  between  the  parties 
Is,  In  subHtance,  that  Shaw  gives  the 
right  of  way  for  a  ditch  over  bis  land; 
that  Fllcliinger  and  Smith  survey  and  ex- 
"Hvate  the  ditch  and  keep  it  iu  repair. 


the  ditch,  when  completed,  to  be  used  for 
the  benefit  of  all  the  contracting  partlcii' 
In  trrigatlBg  their  respective  tracts  of 
land.  Let  It  be  observed  (and  it  Is  so 
found)  that  Shaw  agreed  that  Fiickinger 
and -Smith  should  hare  a  conveyance  of 
and  give  a  rijcht  of  way  over  his  land  for 
the  ditch,  and  one-half  of  the  water  to  be 
diverted  thereby.  The  above  facts  clothe 
the  transaction  with  the  character  of  a. 
purchase  by  one  party  and  sale  by  tbe 
other  of  a  right  of  way  for  a  ditch.  Tbe 
license  under  which  Fiickinger  and  Smith 
entered  was  vested  in  them  by  a  contract 
of  purchase  for  a  valuable  consideration. 
Under  this  agreement  Fiickinger  and 
Smith  did  survey  and  construct  the  ditch, 
and  kept  it  In  repair,  and  both  partieR 
made  use  of  It  for  the  purpose  for  whteh 
It  was  constructed,  viz.,  the  Irrigation  of 
thdr  lands.  Thus  the  agreement  between 
tbe  parties  was  executed.  The  license 
here  given  to  Fiickinger  and  Smith  was 
one  for  tbe  acquisition  of  an  Interest  Id 
land  by  purchase  of  Shaw,  for  which  they 
paid  by  doing  what  they  had  agreed  todu. 
After  the  ditch  was  constrncted,  it  was 
used  by  all  parties  under  tbe  agreement 
for  four  or  five  years.  Now,  it  would  b<* 
highly  inequitable,  after  the  work  has 
been  done  and  money  expended  by  Flick 
tnger  and  Smith,  to  allow  iSbawto  recaU 
his  consent,  fill  the  ditch,  and  cut  Fiick- 
inger, who  has  succeeded  to  all  the  rigbtf 
ol  Smith  under  the  agreement  above  stat- 
ed, off  from  the  use  of  the  ditch  and  thi* 
water  flowing  therein;  nor  should  any 
such  proceeding,  in  our  view,  be  upheld  by 
a  court  of  Justice.  In  Rerick  v.  Kern,  l-i 
Serg.  &  R.  271,  a  case  iu  some  respects  sim- 
ilar to  the  one  under  cousideratlon,  came 
before  the  supreme  court  of  Pennsylvania. 
Tbe  case  was  one  concerning  the  legal  ef- 
fect of  an  executed  license.  It  was  an  ac- 
tion on  the  case  to  recover  damages  for 
diverting  a  water-course  hy  which  the 
plaintiff  lost  the  use  of  his  saw-mill  The 
facts  were  as  follows:  Kem,  the  platntiff 
below,  being  about  to  erect  a  saw-mill  on 
a  stream  designated  as  tbe  "right-hand 
stream, "a  better  seat  for  the  mill  was 
found  by  his  mlll-wrlgbt  on  what  was 
termed  the  "left-hand  stream. "  Kem 
thereupon  applied  to  Rerick  for  permission 
to  turn  the  water  of  the  other  stream  Into 
tbe  left-hand  stream,  which  was  granted. 
In  consequence  of  this  permission,  Kem 
built  the  mill  on  the  left-band  stream. 
The  mill  was  rendered  a  third  more  valu- 
able by  the  union  of  the  two  streams 
than  it  would  ha  we  been  with  thertght- 
hand  stream  alone.  No  deed  was  exe- 
cuted, nor  was  any  consideration  given, 
bnt  Kern, In  connequenceor  the  permlsHlon 
given  by  Rerick,  built  a  very  good  mill, 
which  did  a  great  deal  of  business,  and 
which  he  would  nr>t  have  built  on  the  left- 
hand  stream .  It  the  pernilssltm  had  not  been 
given.  In  this  case,  as  will  be  observed, 
there  was  no  element  of  pnrrhnse.  The 
dr'tense  set  up  was  that  tbe  permission  to 
Kem  was  a  mere  license,  which  was  rev- 
ocable under  nil  circumstanceo,  and  at 
any  time.  To  this.  It  was  said.  In  the 
unanimous  opinion  of  the  court,  by  Oibso.n, 
J.:  "But  a  license  may  become  an  agree- 
ment on  val  liable  conslderitlon,  aa,  where 
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tbe  employment  of  it  most  necMenrlly  be 
preceded  by  the  expenditure  ot  money; 
aiid,  wben  the  f!Tnntee  has  made  improve- 
mente  or  invested  capital  In  eoneequence 
of  it,  he  hae  become  a  purcbaHer  tor  a  val- 
uable cuuslderatioQ.  Such  a  grant  is  a 
direct  encoaragement  to  expend  money, 
and  it  would  be  against  all  conscience  tn 
annnl  it,  ae  soon  as  the  benefit  expected 
from  the  expenditure  ie  beginning  to  be 
perceived.  Whyehould  not  such  an  agree- 
ment be  decreed  in  specie?  That  a  party 
should  be  let  otf  from  bis  contract  on  pay- 
ment ot  a  compeofiatlon  Id  damages  Is 
consistent  with  no  system  of  morals,  but 
the  common  law.  which  was  Id  this  re- 
spect originally  determined  by  political 
conpideratlons,  the  policy  ot  Its  military 
tenures  requ iring  that  the  services  to  be 
rendered  by  the  tenant  to  bis  feudal  supe- 
rior should  not  be  prevented  by  want  of 
personal  Independence.  Hence,  the  Judg- 
ment ot  a  coart  of  law  operated  on  the 
right  of  a  party  and  the  decree  of  a  court 
of  equity  on  the  person.  Butthe  reason  of 
this  distinction  has  long  ceased,  and  equity 
win  executeevery  agreementlor  thebreach 
of  w  hie  h  da  m  ages  m  ay  be  reco  vered , 
where  an  action  for  damages  would  be  an 
Inadequate  remedy. "  The  same  role  has 
been  applied  in  case  of  an  executed  license, 
in  Pope  T.  Henry,  24  Vt.  565,  and  also  in 
Swarts  r.  Swartz,  4  Pa.  St.  858.  The  prln- 
rlple  on  which  these  casps  proceed  is,  as 
was  said  in  Swartz  v.  Swartz,  supra, 
"that  the  revocation  would  be  a  fraud,  and 
that  to  prevent  it  a  chancellor  would  turn 
the  owner  of  the  soil  into  a  trustee  ex 
maleOcio. "  The  case  under  consideration 
presents  a  stronger  ground  ot  relief  than 
either  ot  these  above  cited.  Principle 
and  authority  In  our  Judgment  show  that 
the  plaintiff  has  rights  here  which  should 
be  protected  by  injunction.  The  facts 
show  plaintiff's  right  to  a  (specific  perform- 
ance. The  statute  of  frauds  is  not  in  tbe 
way.  There  has  been  part  performance 
and  possession  under  the  agreement,  as 
far  as  the  plalntitf  could  obtain  posses- 
sion.  and  though  the  agreement  rests  in 
parol,  under  the  circumstances  nbove  men- 
tioned, a  party  is  entitled  to  aspeclfic  per- 
formance. Rerick  V.  Kern,  14  St-rg.  &  R. 
272.  To  refuse  specific  performance  under 
tbe  circamstances  would  be  to  sanction 
fraud,  and  to  allow  a  statute  passed  for 
the  prevention  of  frauds  to  become  the 
means  of  accunipllshing  a  fraud.  To  com- 
plete the  purchase,  nothing  remains  to  be 
done  but  the  execution  of  a  conveyance 
of  the  right  of  way,  and  a  proper  propor- 
tion of  thewatertoFUcltlnger.  His  equity 
to  a  deed  Is  perfect,  (Morrison  v.  Wilson, 
13  Cal.  495J  and.  when  such  is  the  case,  a 
court  of  equlty.tn  accordance  with  its  fa- 
miliar rnlcs  conslderfngthatasdonewhich 
ought  to  be  done,  will  protect  It  asreadiiy 
and  as  fully  as  a  legal  title.  If  the  legal 
title  would  be  protected  by  an  injunction, 
a  perfect  equitable  title  should  also.  In 
conformity  with  these  views.  In  our  opin- 
ion, the  judgment  should  be  afilrmed. 

We  concur:  Beattt,  C.  J.;  Fox,  J.; 
Patebson,  J. 

T  dissent:  McFarland,  J. 


269 
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McOrVNET  T.  PiBHCB.   (No.  12.271.) 

iSugfreme  Court  qf  CaUifimt4a.  Deo.  15,  1890.) 

MmnoiPAL  Elmtiohb— CoimoK  Coonoil — Con- 
test. 

The  provision  of  the  city  charter  of  Oak- 
land, granted  Id  1664,  giving  the  oommon  oounoil 
exclnslve  JnriBdlotion  to  determine  an  election 
contest  for  the  ofSce  ot  councilman,  was  implied- 
ly repealed  by  Code  Civil  Proc.  Cal.  %  1111  et 
seq.,  providing  that  any  elector  of  a  county  or 
oity,  or  of  any  political  snbdlTiaionof  either,  may 
contest  lor  osufies  therein  stated,  and  taat  suon 
oontest  must  be  determined  1^  a  special  seBsion 
of  the  superior  coort 

In  bank.  Appeal  from  superior  court. 
Alameda  county ;  W.  E.  Obbenb,  Judge. 

Ciuaie  &  Young,  for  appellaDt.  Metcalf 
&  Metcalf,  for  respondent. 

McFarland,  J.  The  appellant  Inaugu- 
rated a  contest  In  the  suiMrlor  court  ot 
Alameda  county  for  tbe  office  of  council- 
man of  the  city  coandl  ot  Oakland,  under 
section  im  et  seq.  ot  the  Code  ot  Civil  Pro- 
cedure. The  respondent  demurred  upon 
the  ground  of  want  of  Jurisdiction,  and 
the  court  sustained  the  demurrer,  and  en- 
tered Judgment  dlsralHsIng  the  contest. 
From  said  Judgment  this  appeal  Is  taken. 
The  Judgment  was  rendered  upon  the 
ground  tbat  the  act  reincorporating  the 
city  of  Oakland,  which  was  enacted  In 
March,  1864,  gave  to  the  common  council 
ot  Oakland  exclusive  Jurisdiction  to  hear 
and  determine  an  election  contest  such  as 
is  Involved  in  this  proceeding.  Waiving 
the  question  whether  the  language  ot  the 
charter  Is  broad  enough  to  Include  the 
subject-matter  ot  the  present  lltlgatloD, 
and  waiving  the  constitntidnal  question 
as  to  the  authority  of  the  legislature  to 
grant  such  Judicial  power  to  the  common 
council,  It  is  clear  to  our  minds  that  the 
sections  of  the  Code  above  referred  to, 
which  were  enactedlong  after  the  charter, 
necessarily  '  repeal  the  proviBlon  of  the 
charter  here  Invoked.  Section  1111  pro- 
vides that  "any  elector  of  a  county,  city 
and  county,  city,  or  of  any  political  sub- 
division of  either,  may  contrat  the  right 
of  any  person  declared  elected  to  an  office 
to  be  exercised  therein  for  any  of  the  fol- 
io wingca  uses.  "  Then  follows  an  enumera- 
tion ot  various  grounds  of  contest,  includ- 
ing those  set  up  in  the  complain  t  or  state- 
ment In  this  case.  The  succeeding  sections 
pro\ide  that  an  elector  wishing  to  Insti- 
tute such  a  contest  must  Ute  with  the 
county  clerk  a  written  statement  setting 
forth  certain  specifications  of  grounds  of 
contest;  that  the  clerk  must  inform  the 
superior  court  of  the  filing  of  such  state- 
ment; tbat  tbe  <;ourt  must  call  a  special 
session  at  a  certain  time  at  the  court- 
house to  hear  the  contest;  that  a  citation 
must  be  issued,  etc.;  and  that*'the  court 
must  meet  at  the  time  and  place  desig- 
nated todeterminesucli contested  election, 
and  shall  have  all  tbe  powers  necessary  to 
the  determination  thereof. "  It  is  further 
provided  that  "the  conrt  must  pronounce 
Judgment  In  the  premises  either  confirm- 
ing or  annulling  and  setting  aside  such 
election."  Of  course  a  general  statute 
does  not  alwaysj  by  implicatloD.  repeal  a 
special  one.  It  is  always  a  question  of  In- 
tention, to  be  gathered  from  the  language 
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used,  and  from  the  anbject-matter  ol  the 
lef^itlation.  With  respect  to  the  matter 
belore  us  we  think  that  the  leg:i8lature. 
when  enacting  the  sections  of  the  Code 
above  mentioned,  clearly  Intended  to 
adopt  a  onirorm  rnle  for  all  election  con- 
tests about  the  officers  named  In  section 
1111,  and  necessarily  repealed  all  former 
statutes  inconsistent  with  that  intention. 
The  Judgment  appealed  from  is  reversed, 
with  Instructions  to  the  trial  court  to 
oyerrale  the  demurrer. 

We  concur:  Beatty,  C.  J.;  Thornton, 
J.;  Fox,  J.;  Fatuksun,  J. 


(«7  C»I.  Jfil) 

White  v.  Patton  et  a/.   (No.  12,876.) 

(Supreme  Court  of  Ca^fomkt.   Sec  16, 1890.) 

FoBECLosuKB  Pbocbbdimos  —  CBOaM3oiin.lIHT~ 
Jdkiob  Mortqaoe— NonoB. 

A  junior  mortga^,  who  becomes  a  party 
defendant  to  a  foreclosure  proceeding,  and  prays 
a  fbredosiire  of  Ms  mortguffe,  must  serve  the 
mortgagors  with  a  copy  of  his  cross-oomplaint, 
under  Code  Civil  Proc.  CaL  S  and,  in  the 
absence  of  snch  service,  a  foreclosure  by  default 
is  erroneous,  althougn  the  mortga^rs,  after 
proper  service  of  summons  in  the  original  com- 
plaint, failed  to  appear  at  all  in  the  case. 

In  bank.  Appeal  from  superior  court, 
Mendoctuo  county;  John  G.  Prgbslbt, 
Judge. 

T.  L.  Carotbeiv,  lor  appellants.  J.  A. 
Cooper,  J.  K.  *'-hamben,  and  V.  W.  Robr- 
bougb,  (or  respondent. 

Fox,  J.  Proceeding  for  forecloaure  of 
mortgage.  Defendants  Patton,  the  mort- 
gagors, made  default,  but  the  defendant 
Thomson,  who  was  alleged  to  make  some 
claim  as  a  subsequent  mortgagee,  an- 
swered, setting  up  a  junior  mortgage 
made  by  the  same  mortgagors,  and  prayed 
that,  after  the  satisfaction  of  plaintiff's 
mortfEage,  the  proceeds  of  sale  uhould  be 
applied  to  the  payment  of  the  amount  due 
upon  such  Janlor  mortgage,  and  for  Judg- 
ment tor  deficiency,  it  any  there  should  be, 
against  the  Pattons.  The  court  rendered 
Judgment  accordingly,  and  the  Pattons 
appeal. 

Appellants  claim  that  the  answer  of 
Thomson  was  really  a  cross-complaint. 
Such  really  was  its  effect,  and  for  the  pur^ 
poses  of  this  appeal  we  shall  treat  It  as 
such.  It  prayed  for,  and  under  It  there 
was  granted  to  him,  affirmative  relief 
against  his  co-defendants  Patton ;  and  the 
question  is  w  hether  the  proceedings  were 
such  as  gave  the  court  jurisdiction  to 
gnint  that  affirmative  relief.  It  la  not 
pretended  thatthe  allegations  of  the  plead- 
ing were  not  sufficient  to  support  ench  a 
Judgment ;  but  the  claim  Is  that  the  court 
never  acquired  Jurisdiction  to  r«ider  the 
Judgment  and  decree  of  foreclosure  of  this 
second  mortgage,  for  want  of  proper  serv- 
ice, or  of  any  service,  upon  the  defendants 
against  whom  the  Judgment  ran.  In  this 
contention  we  think  appellants  are  cor- 
rect. 

By  the  service  of  the  summons  Issued 
upon  the  complaint  of  plalntllT,  the  court 
acquired  jurisdiction  of  the  parties,  and 
control  of  all  the  subsequent  proceedings. 
Code  Civil  Proc.  §  416.  But  what  Is  meant 


by  those  words,  "all  the  subsequent  pro- 
ceedings?" Manifestly  It  means  proceed- 
ings upon  that  complaint,  and  for  that 
cause  of  action.  It  had  jurisdiction  to 
hear  and  determine  the  rights  of  all  the 
parties  as  to  the  questions  involved  In  ttie 
cause  of  action  stated  In  that  complaint. 
It  could  ascertain  and  determine  the 
amount  due  to  plaintiff,  and  enter  a  de- 
cree foreclosing  his  mortgage,  as  against 
the  claims  of  all  the  defendants;  or  It  It 
had  found  the  mortgage  of  defendant 
Thomson  to  be  a  prior  mortgage.  Instead 
of  a  subsequent  one,  it  conld  have  grant- 
ed him  proper  relief  as  against  the  plain- 
tiff, provided  the  plaintiff  had  been  prop- 
erly served  with  the  crosSHSompiatnt. 
But  quoad  the  plaintiff's  cause  of  action, 
defendants  Patton,  the  mortgagors,  who 
alone  were  personally  liable  in  the  action, 
bad  a  perfect  right  to  make  default,  and 
let  the  plaintiff  have  the  reilel  he  prayed 
against  them  without  contest.  It  did  not 
follow  that  their  default  upon  thB  plain- 
tiff's summons  would  give  the  court  juris- 
diction to  entnr  another,  further,  and  dif- 
fei'ent  judgment  against  them.  In  favor  ol 
another  and  different  party,upon  another 
and  different  cause  of  action,  and  of  which 
they  were  In  no  manner  put  upon  notice, 
against  which  they  had  no  "day  In  court." 
Such  a  prvceeding,  even  It  autborlied  by 
statute,  would  be  In  direct  violation  of  a 
right  guarantied  by  the  constitution,  and 
one  depriving  the  partly  of  their  property 
"without  due  process  of  law. "  But  such 
a  proceeding  is  not  authorized  by  the  stat- 
ute. Thomson  was  a  proper  party  defend- 
ant. He  might  have  made  default,  like 
his  co-defendants,  and  like  the  defendant 
Marks,  who  was  also  sued  as  a  Junior 
mortgagee,  allowed  his  right  to  be  fore- 
closed at  the  same  time  that  the  right  ot 
tiie  mortgagors  wan;  but  he  elected  tu 
come  in.  In  coming  in,  he  might  have  uet 
up  his  mortgage,  by  way  of  showing  bis 
right,  and  then  contented  himself  wttli 
CQUtesting  simply  the  right,  or  the  prioi-i- 
ty  of  the  right,  of  plaintiff.  But  he  at- 
tempted to  go  further,  and  seek  to  fore- 
close, in  the  same  action,  and  agulnet,  nut 
the  plaintiff,  but  all  his  co-defendants,  his 
mortgage,  and  to  secure  a  deficiency  judg- 
ment against  the  defendants  Patton. 
This,  too,  the  statute  gives  him  the  right 
to  do,  but  not  wllhont  giving  notice  tu 
the  persons  against  whom  he  sought  af- 
firmative relief.  Even  It  those  persons  had 
been  present  In  court,  actively  contesting 
the  claim  of  plaintiff,  they  would  have 
been  entitled  to  actual  and  full  notice  of 
the  claim  set  up  by  defendant  Thomson, 
and  of  the  affirmative  relief  wldcb  he  de- 
manded, and  to  an  opportunity  to  defend 
against  It,  Thuy  were  entitled  to  service 
of  the  cro8s.complaint,  and  to  demur  or 
ancjwer  thereto.  Such  is  the  express  pro- 
vision of  the  statute.   Id.  §  442. 

The  statute  does  not.  in  express  terms, 
require  that  a  summons  should  be  issued 
upon  the  cross-complaint,  and  we  are  not 
disposed  to  hold  that  one  should  have 
been  so  issued  In  this  case;  but  there 
should  be  at  leastthenotice required  by  the 
statute,— service  ot  the  cross-complaint. 
This  presented  a  new  cause  of  action,  in 
favor  of  a  new  party^  and  nntll  the  party 
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to  be  affected  by  that  cause  of  action  was 
brought  ixi'by  such  notice  as  the  statute 
prescribed, thecourt  (ailed  to  acqulrejurls- 
dlction  to  adjudicate  apon  or  determlue 
the  same.  The  record  lalls  to  furnish 
proof  of  any  soch  service.  There  Is  no  ai>- 
pearanee  upon  or  response  to  this  cross- 
complatnt,  nor  any  d^ault  for  want  of  ap- 
pearance: and  the  court  has  not  (oaiid, 
nor  certified  In  its  decree,  that  any  such 
service  was  ever  made,  althougfa  It  has, 
with  great  particularity,  recited  the  tact 
of  service  of  summoDS  "Issned  upon  the 
complaint,"  and  **of  defaalt  intliat  be- 
iialf. "  This  cross^omplalnt  is  as  clearly 
a  complaint  avalnst  the  Pattons  as  was 
the  original  complaint  filed  by  plaintiff. 
It  has  not  been  answered,  and  is  therefore 
one  of  the  papers  which  must  constitute 
a  part  of  the  judgment  roll,  under  the  first 
subdivision  of  section  670,  Code  avU  Froc. 
And  althougb,  for  the  reasons  already 
shown,  there  was  no  summons  issued  ap- 
on It,  the  law  reanlres  that  it  niast  be 
served  upon  the  party  affected  thereby. 
This  being  the  law,  the  same  subdivision 
requires  that  the  Judgment  roll  must  con- 
tain the  affidavit  or  proof  of  service,  with 
a  memorandum  Indorsed  thereon,  of  the 
def&alt  of  the  defendant  thereto,  for  want 
of  answer.  Nothing  of  the  kind  appears 
in  this  case.  The  court  was,  therefore, 
without  Lurisdlction to  enterthe  Judgment 
which  was  entered  in  favor  ift  said  de- 
fendant Thomson  for  aftlrmative  relief 
agalnstthedefendants  Pattons.  The  Pat- 
tens poEwIbly  might  have  moved  the  court 
below  toset  aside  this  portion  of  the  Judg- 
mrat,  on  the  ground  ol  surprise,  bat  this 
could  only  be  donewltbln  slxmontbs  from 
the  date  thereof.  Section  473,  Id.  But  It 
does  not  appear  that  they  bad  any  no- 
tice of  the  Judgment  within  six  months. 
The  error  was  one  agolnst  which  they  also 
bad  a  right  of  appeal  at  any  time  within 
one  year.  That  remedy  they  have  taken> 
and  on  the  appeal  we  are  satisfied  that 
they  are  entitled  to  have  the  error  correct- 
ed. It  Is  therefore  ordered  that  so  much 
ol  the  Judgment  and  decree  entered  In  this 
cause  as  directs  the  forecloHure  of  the 
mortgage  In  favor  of  David  Thomson 
against  the  defendants  Milo  and  J.  H. 
Patton,  and  directing  Judgment  lor  defl- 
deney  against  them  In  lavor  of  said  Thom- 
son tor  any  deficiency  that  may  rem^n 
after  the  sale  of  the  mortgaged  premises, 
and  the  application  of  the  proceeds  there- 
of, be  reversed,  and  the  case  remanded. 

We  concur:  Bbatty,  C.  J.;  Tbobnton, 
J. ;  Patsbson,  J. 

(87  C»I.  165) 

In  re  Man  Wo  Chan's  Estatb.   (No,  14,- 
019.) 

{^Supreme  Comt  of  California.  Deo.  17, 1890.) 
Apfeu, — ^Kbtibw. 
In  a  contest  over  t^e  probate  of  a  will 
there  was  jQdfment  lor  contestant  On  motltai 
toe  a  new  trial,  petitioner  for  the  probate  of  the 
win  presented  a  statement  containing  the  erl- 
dence  and  inm^eedlngs  on  the  trial.  Tb^  over 
objectlcms  of  petitioner,  facts  which  hud  IH^evi- 
ODsly  been  shown  In  a  contest  over  the  estate  be- 
tween petitioner  and  the  public  administrator, 
and  wnicb  were  adverted  to  on  the  argument  in 


the  will  contest,  were  made  a  part  of  the  state- 
ment Held  that,  though  the  Judgment  would 
have  been  sustuioed  had  <m\y  the  evidence  at  the 
trial  been  considered,  still  the  matters  improp- 
erly made  part  of  the  statement  by  the  court 
being  such  as  may  have  had  weight  with  the 
court  in  coming  te  its  conclusion,  the  judgment 
would  be  reversed. 

Department  2.  Appeal  from  superior 
court,  Fresno  connty;  J.  B.  Campbell, 

Judge. 

Noarse  &  Short,  Gaucher  &  Jones,  Theo- 
dore H.  Hittell,  and  Edw.  J.  Pringle,  for 
appellant.  Hlada  A  Merrlanit  for  respond- 
ent. 

McFablano,  J.  This  Is  an  appeal  by  W. 
W.  Gray,  petitioner  for  the  probate  of  a 
proposed  will  of  Man  Wo  Chan,  deceased, 
from  a  Judgment  denying  the  admission 
ot said  will  to  probate,  and  from  an  or- 
derdenylng  a  new  trial.  The  only  evidence 
In  the  case  was  that  Introduced  by  the  ap- 
pellant. Two  persons  testified  that  they 
were  subscribing  witnesses ;  and  their  tes- 
tlnlony  (if  they  were  credible  witnesses) 
might  be  sufllcient  to  establish  the  due  ex- 
ecution of  the  proposed  will.  Another 
witness  also  testified  with  some  degree  of 
posltiveness  that  the  signature  to  the  will 
was  that  of  the  deceased.  The  contestant, 
E.  H.  Cox,  who  had  been  appointed  and 
was  administrator,  did  not  introduce  any 
evidence.  Still,  the  court  must  have  be- 
lieved that  the  will  was  a  forgery,  for  the 
only  finding  of  fact  Is  "that  the  will  pro- 
pounded by  said  Gray  Is  not  genuine,  and 
was  not  executed  by  said  Man  Wo  Chan, 
deceased,  in  his  life-time."  Of  course,  the 
court  below,  sitting  as  a  jury,  was  the 
Judge  of  the  credibility  of  the  witnesses; 
and  If  the  court  had  decided  the  Issue  up- 
on the  evidence  before  it,  and  had  based  Its 
Judgment  upon  a  disbelief  of  the  wltnesfles. 
we  would  not  disturb  It.  It  Is  evident, 
however,  that  the  court  considered  mat- 
ters not  before  It  at  all.  Appellant  pre- 
sented a  statement  on  motion  for  new 
trial  which  included  the  evidence  and  pro- 
ceedings introduced  and  occurring  on  the 
trial  of  this  contest  between  the  appellant 
and  the  contestant  Cox.  The  statement 
then  contains  the  following:  "On  motion 
of  counsel  forcontestant.Cox,and  against 
the  objection  of  connsel  lor  respondent, 
Gray.tbefollowlng  amendments  and  facts 
that  had  been  previously  shown  in  the 
case,  viz.,  the  estate  of  Man  Wo  Chan, 
and  were  adverted  to  on  the  argument  uf 
the  will  contest,  were  made  a  part  of  this 
statement,  to  the  allowance  of  which 
amendments  counsel  for  respondent  duly 
excepted.  The  amendments  are  as  fol- 
lows." Then  follow  statements  that  Ah 
Qui,  a  brother  of  the  deceased,  had  oo  a 
former  occasion  signed  a  request  that  Cox 
be  appointed  administrator;  that  there 
had  once  been  a  contest  between  Cox  and 
the  public  administrator  in  which  It  had 
been  shown  by  testimony  that  Mr.  Hinds, 
attorney  for  Cox,  had  made  particular 
'search  among  the  effects  ot  the  deceased 
for  n  will,  and  had  made  Inquiry  about  it 
of  said  brother  Ah  Qui  ana  others,  and 
that  this  will  In  contest  was  not  produced, 
but  that  a  certain  other  document  was 
produced  which  was  not  attested;  and 
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that  the  widow  of  deceased  also  requeated 
the  appointment  of  Cox  us  administrator, 
but  died  before  the  satd  contest  between 
Cox  and  the  pablic  administrator  had 
been  heard.  Of  course  these  amendments 
should  not  have  sone  Into  the  statement ; 
fur  they  confessedly  contain  things  which 
did  not  occur  at  the  tiial.  If  contestant' 
considered  these  things  relevant  and  ma- 
terial he  should  have  offered  to  prove 
them,  and  appellant  would  have  had  the 
opportunity  to  object,  or  to  disprove  or 
explain  them.  The  fact,  for  instance,  that 
Ah  Qui,  who  was  abrother  of  deceased  and 
Interested  In  the  estate  and  named  In  the 
proposed  will,  and  who,  according  to  the 
subscribing  witnesses,  was  present  when 
the  will  was  made,  and  took  possession 
of  It,  made  no  mention  afterwards  of  said 
will,  and  requested  that  Cox  be  appoint- 
ed administrator  upon  the  theory  that 
tbere  was  no  will,  may  have  had,  and  pos- 
^bly  did  have,  great  weight  with  the 
coort.  And,  as  the  conrt  pat  these  amend- 
ments Into  the  statement,  it  must  be  pre- 
sumed that  the  court.  In  coming  to  its 
conclusion,  considered  the  things  which 
the  amendments  contained.  It  Is  appar- 
ent, therefore,  that  there  was  not  a  fair 
trial  of  the  case.  The  appellant  Is  entltletl 
to  have  the  issue  as  to  the  validity  of  the 
proposed  wlU  determined  upon  evidence 
fntrodnced  at  the  trial  of  such  Issue,  and 
upon  such  evidence  alone.  For  this  reason 
the  Judgment  and  order  must  be  reversed. 
Judgment  and  order  revereeil,  and  cause 
remanded  for  a  new  trial. 

We  concur:  Thornton,  J.;  Sbarp- 
8TBIN,  J. 

(87  Cal.  158) 

F1E8T  Nat.  Bane  of  Rivebbidb  v.  Holt 

et  al    (No.  13,686.) 
{Supreme  Court  of  California.   Deo.  17, 1890.) 

MOKTOAQE  FoitECLOSDKE — COMPLAIXT — DeMCBREB 
— UnCBRTAISTT  —  ApFEAI.  —  OlUECTlOK  NOT 

Raised  Below. 
1.  A  complaint  to  foreclose  a  mortgage  al- 
leged that  defendants  executed  their  promissory 
note  to  plaintiff  on  Deoembor  24,  1688,  payable 
three  months  after  date,  '*whioh  noto  is  in  the 
words  and  flgnres  followins!;,  to-wit, "  following 
which  was  a  copy  of  the  note,  and  alter  the  signa- 
ture the  following  words  and  figures: 

"Due  March  S4,  1889.    Indorsed : 

"January  19,  1889,  on  B.  note,  •107.80 
■  "March    26,  1S89,  on  G.  note,  216.00 

"May  23,  1889,  paid  208.4i." 
The  complaint  alleged  that  $591.74  had  been 
paid  on  the  note.  Held,  on  epocial  demurrer, 
that  there  was  no  uocertamty  in  the  averments  of 
the  oomplalnt  as  to  whether  the  indorsements 
following  the  signature  were  part  of  the  note  at 
the  time  of  its  execution,  or  afterwards  written 
thereon,  or  whether  the  note  set  forth  was  a  copy 
of  the  one  executed. 

S.  The  mortgage  provided  tbal  in  the  event 
of  foreclosaTe,  '^reasonable  attorney's  fees,  to  be 
taxed  by  the  court,  shall  be  allowed  to  the  plain- 
tiff. "  Meld,  that  an  averment  that  $200  is  a  rea- 
sonable attorney's  fee,  "for  the  ooUcction  of  said 
promissory  note,  and  fear  the  foreclosure  of  the 
said  mor^ago, "  was  simply  an  averment  that 
said  sum  was  a  reasonable  attorney's  fee  in  said 
foreclosure  suit. 

8.  Even  if  the  allegattou  as  to  attorney's  fees 
were  unoertain,  it  would  not  render  the  com- 
plaint demurrable,  as  the  allegation  Is  not  neces- 
sary. 

4.  Even  If  from  the  flndiug  of  the  court  that 


there  was  due  plaintiff  from  defendants  a  certain 
sum  tor  "costs,  percentage,  and  necessary  dis- 
bursements, "  and  tbe  toot  that  this  sum  was  in- 
cludod  In  tbe  Judgment,  it  appeared  tliat  any  part 
of  the  sum  allowed  was  for  percentage,  still,  WMit 
of  authority  in  the  court  to  allow  percentage  can- 
not be  raised  for  the  first  time  on  appeal. 

Commissioners' decision.  Departments. 
Appeal  from  superior  court;  San  Bemar^ 
dlno  county;  John  L.  Campbbll,  Judge. 

W,  J.  MclDtyre  and  H.  GoodeeiJ,  Jr.,  tor 
appellants.  E.  B,  litaatoa,toT  respond- 
ent. 

Bblcheb,  C.  C.  Thlsis  anaction  to  fore- 
close a  mortgage.  The  defendants  de- 
murred to  the  complaint  and  their  de- 
murrer was  overruled.  They  failed  to  an- 
swer within  the  time  allowed,  and  tbero- 
uponjndgment  was  entered  against  them, 
from  which  ttaey  appeal.  The  demurrer 
was  upon  the  grounds  of  ambiguity  and 
uncertainty,  and  it  specified  three  partic- 
ulars wjierein  it  was  claimed  that  the  com- 
plaint ivas  defective. 

The  first  specification  Is  that  It  does  not 
appear  whether  tbe  indorsements  on  the 
promissory  note,  set  forth  in  tbe  com- 
plaint, were  part  of  the  note  at  tbe  time  of 
its  execution,  or  afterwards  written  there- 
on, or  whether  tbe  said  note  la  a  copy  of 
the  note  executed  by  tbe  defendants.  The 
complaint  alleges  that  the  defei^dants  ex- 
ecuted their  promissory  note  to  tne  plain- 
tiff on  December  34,  1888,  payable  three 
months  alter  date,  "which  note  is  in  the 
words  and  figures  following,  tf>-wit,''  and 
then  sets  forth  a  copy  of  thenote,  with  the 
following  words  and  figures  after  tbe  sig- 
natures: 

"  Due  March  24, 1889.   Indorsed : 

"January  19, 1889,  on  Boyd  note  $107  80 

"March  26,1889,onM.U.aodfreynote....    216  00 
"May  23,  1889,  paid   268  44** 

It  Is  argued  for  appellants  that  the 
words  and  figures  following  the  signa- 
tures appear,  according  to  the  averment, 
to  have  been  aeomponentpart'of  thenote, 
and  yet  that  they  show  three  dates,  all 
later  than  the  date,  and  two  of  them  later 
than  the  maturity,  of  tbe  note,  which, 
without  explanation, convey  the  Idea  that 
the  Indorsements  were  not  part  ot  tbe 
note  as  originally  made,  but  were  added 
subsequently;  and  It  Is  said  that  this  Idea, 
being  contrary  to  the  apparent  averment, 
and  there  beingrno  explanation, makes  the 
complaint  uncertain  In  this  respect.  It  la 
also  arccued  that  It  does  not  appear 
whether  or  not  the  note  set  forth,  with  or 
without  the  indordementfl,  Is  a  copy  of 
the  note  executed  by  the  defendants,  be- 
cause, from  the  averment  that  the  "note 
is  In  the  words  and  figures  following, "  It 
is  only  a  matter  oT  Inference  that  it  was 
in  the  same  words  and  figures  ot  the  date 
of  Its  execution;  and  it  Is  said  that  an 
averment  which  ]ia»  to  be  helped  out  by 
Inference  is  InRufficlent  as  against  aspecial 
demurrer.  We  see  no  real  uncertainty  In 
the  averments  complained  of.  The  in- 
dorsements were  evidently  intended  to 
represent  payments  made  and  credited  up- 
on the  note  at  the  dates  shown  there- 
on. These  payments  uggregate  the  aum 
of  $591 .74,  and  the  complaint  allesres 
"  that  the  said  defendants  have  paid  up- 
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on  the  note  hereinbefore  set  fortb  •  •  • 
the  sam  of  five  hundred  and  Dlnety-one 
and  74-100  dollars,  and  there  1h  now  due 
nnd  unpaid  upon  the  Bald  promfseory 
note,  from  the  said  defendants  to  the  eafd 
plaintiff,  the  sum  of  sixteen  hnndi'ed  and 
Blxteen  and  63-100  dollars,  tog:ether  with 
interest,"  etc.  The  last-mentioned  sum  Is 
jast  the  amonnt  of  the  principal  of  the 
note,  less  the  amount  of  the  payments 
Indorsed  thereon.  Looking,  then,  at  the 
whole  complaint.  It  Is  clear  that  there 
was  no  such  uncertainty  in  its  averments 
as  could  create  or  leave  in  the  minds  of 
the  defendants  any  reason  able  doubt  as  to 
their  meaning;  and,  this  being  so,  the 
complaint  mnst  be  held  sufficiently  certain 
to  meet  the  requirements  of  the  law.  The 
objectioD  that  it  does  not  appear  that  the 
note  set  forth  in  the  complaint  is  a  copy 
of  the  note  executed  by  the  defendants  is 
not  even  plausible.  The  complaint  alleges 
that.OD  the  2ith  day  of  December,  1888,  the 
defendants  "made, executed,  and  delivered 
to  the  plaintiff  tb^r  promissory  note, 
bearing  date  on  that  day,  which  note  in  in 
the  words  and  flgnres  followlngr."  This 
certainly  learesnoroom  fordonbt  or  cavil 
that  the  note  set  forth  Is  a  copy  of  the 
note  executed. 

The  second  specification  is  that "  it  does 
not  appear  at  what  time  the  9&01.74  cred- 
ited upon  the  note  was  paid,  and  It  there- 
tore  does  not  appear  upon  what  amount, 
or  from  what  time,  Intereat  should  be 
computed  thereon. "  This  objection  is 
Butflclently  answered  by  what  has  already 
been  satd;  and,  besides,'  the  payments 
were  credited  upon  the  principal  of  the 
note,  and  there  was  therefore  no  uncer- 
tainty as  to  how  the  interest  on  the  bal- 
ance should  be  computed. 

The  third  specification  is  that  "It  does 
not  appear  what  would  be  n  reasonable 
attorney's  fee  for  the  plaintiff  In  this  ac- 
tion." The  mortgage,  as  shown  by  the 
complaint,  provides  that,  hi  the  event  of 
foreclosure,  "reasonable  attorney'^  fees, 
to  be  taxed  by  the  court,  shall  be  allowed 
to  the  plaintiff,"  and  it  is  allesed  "that 
two  hundred  dollars  Isareasonable  attor- 
ney's fee  to  be  allowed  to  the  plaintiH  for 
the  collection  of  the  said  promissory  note, 
and  for  the  foreclosure  of  the  said  mort- 
gage." In  this  statetherecan  be  but  one 
action  for  the  recovery  of  any  debtsecured 
by  mortKaKe.  Ci  >de  CI  vil  Proc.  §  726.  The 
obvious  purpose  of  this  action  was  to  re- 
cover the  amonnt  due  on  the  note  set  out 
by  a  foreclosure  of  the  mortgage,  and  the 
Hale  of  the  mortgaged  property;  and  it 
was  only  to  aid  the  plaintiff  in  accomplish- 
ing these  ends  that  the  allowance  of  an 
attorney's  fee  was  HDthorisr>d  bythemort- 
g-age,  and  was  asked  for  In  the  complaint. 
The  averment  that  the  sum  claimed  was 
a  reasonable  fee  for  thecollection  of  theuote 
and  foreclosureof  the  mortgage  was  limit- 
ed to  the  action  In  hand,  and  was  there- 
fore neither  ambiguous  nor  uncertain. 
Besides,  if  the  averment  were  uncertain, 
as  claimed,  still  that  fact  would  not  aid 
-the  appellants  here,  tor  the  reason  that 
no  averment  as  to  what  would  be  a  rea- 
sonable fee  was  necessary.  Carriere  v.  Mln- 
tnm,  5Cal.  435;  Monroe  v.  Fohl,  73  Cal. 
671. 14  Pac.  Rep.  514. 
T.25FJI0.6— 18 


The  court  found  that  there  was  due  to 
the  plaintiff  from  thedt^endantsthesnm 
of  9162.16,  for  "costs,  percentage,  and  nec- 
essary disbursements,  including  attor- 
ney's fees,"  and  this  sum  was  Included  In 
tholudgment.  It  Is  objected  that  there 
was  no  provision  of  law  authorizing  the 
court  to  add  a  percentage  to  thecosts  and 
disbursements,  and  that  the  Judgment  1> 
therefore.  In  this  particular,  clearly  er- 
roneous. But  It  does  not  appear  that  any 
portion  of  the  sum  allowed  was  for  per. 
eenta]]^;  and,  if  such  was  the  fact,  the  d^ 
fendants  should  have  raised  the  point  in 
the  court  below,  where  the  error,  if  any, 
might  readily  have  been  corrected.  We 
see  no  error  In  the  record,  and  therefore 
advise  that  the  judgment  be  atflrmed. 

We  concur :   Hatnb,  C.  ;  Poote,  C. 

Pbr  Curiam.  For  the  reasons  g^ven  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 

(8T  Cal.  2S) 

NoRTHBBir  Br.  Co.  et  a/.  ▼.  Jordan  et  al. 

(No.  12,768.) 
(Supreme  Court  cf  CaHfonOct.   Deo.  IS,  1890.) 
EnotMBirr— Vbediot— Nbw  Fabtiu— Bvidbnos. 

1.  In  ejectment,  the  verdict  was  that  plain- 
tiS  was  "entitled  to  tlie  possession  of  the  land  de- 
ftcnbod  within  the  foUowiDg  boiudarioB, "  etc ; 
but  there  was  nothing  to  anow  tbat  the  verdict 
referred  to  the  land  described  in  the  complaint 
or  answer  or  the  patents  and  deeds  introduced  In 
evidence,  and  no  natural  monoments  were  men- 
tioned In  the  boundaries  given.  Held,  tbat  the 
verdict  and  Judgment  baaed  on  it  were  insuffl- 
oient. 

a.  A  new  plaintiff  was  substituted  for  the 
original  plaintiff,  who  had  conveyed  to  him  pend- 
ing the  suit,  by  an  order  which  declared  that  all 
the  allegations  aud  denials  of  the  pleudings 
should  apply  to  such  new  plaintiff.  Among  the 
allegations  of  the  oomplalnt  to  which  the  new 
plaintiff  was  thus  oommitted  was  one  that  plain- 
tiff at  the  time  the  action  was  brought  was  en- 
titled to  Che  possession  ot  the  land  in  dispute. 
Held,  that  It  was  error  to  admit  in  evidence  Uie 
deed  from  the  original  plaintiff  to  the  sew  one, 
as  it  was  irrelevant  to  any  issue  made  by  the 
pleadines. 

3.  Evidenoe  of  the  location  of  a  hooae  on  the 
land  which  was  one  of  the  calls  In  iJtua  patent 
was  admissible. 

Department  1.  Appeal  Irom  superior 
court.  Contra  Costa  county;  Joseph  P. 
Jones,  Judge. 

J.  B.  Beluateia,  J.  M.  Seawell,  and  Beia-, 
stein  &  Eisner,  for  appellants.  L.  B.  d 
L.  MUner  and  E.  R.  Cbase,  for  respond- 
ent. 

Fox,  J.  Action  In  ejectment.  .  Judg- 
ment for  plaintiffs;  motion  for  new  trial 
denied,  and  ■  defendants  appeal  from 
both  the  Judgment  and  order.  Plaintiffs 
deralgn  title  underacertlflcateot  purchase 
of  tide-lands  from  the  state,  issued  Novem- 
ber 9, 1S71,  to  L.  B.  Mizner,  followed  by 
patent  IsHued  June  14,  1877.  Defendants 
deralgn  title  under  a  United  States  patent 
for  the  Rancho  Canada  del  Bambre  de 
Bolsas,  and  a  deed  conveying  the  land  In 
Little  Bull  valley  down  to  the  shore  ot 
the  straits  of  Carquines,  in  Contra  Costa 
county.  There  Is  no  question  but  that 
the  patents  are  coterminous— the  lands 
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described  in  the  one  being  bounded  by  the 
lands  described  in  tbe  other— at  and 
along  the  point  under  Investigation  In 
this  case;  but  the  point  is,  where  la  that 
cotermlnonB  line?  Both  patentfi  give  am  a 
geDeral  description '*theBiiorBoftheBtraita 
of  CarqnIneZj  and  In  both  patents  this 
general  descriptloD  IsfoHowed  byaapeclfic 
one  of  courses  and  distances,  and  each 
corresponding  to  the  other  In  sncb  courses 
and  distances.  As  matter  of  law,— and 
that  seems  to  be  conceded  as  law  In  this 
case, — If  there  is  a  conflict  between  the 
natural  boundary,  or  shore  line,  and  the 
line  as  given  by  coarses  and  distances,  the 
latter  must  yield  to  the  former.  The  cor- 
rect location  of  the  shore  line  Is  therefore 
the  matter  to  be  ultimately  determined 
in  this  case,  but  it  will  have  to  be  deter- 
mined upon  another  trial;  lor  tbe  verdict 
rendered  upon  this  trial,  in  our  judgment, 
<leterininee  nothing,  and  cannot  stand. 
As  the  case  will  have  to  go  back  tor  a 
new  trial,  we  suggest,  preliminarily,  that 
either  the  verdict  or  the  complaint  Is  all 
awry  as  to  tbe  points  of  tbe  comphss  at 
the  place  under  consideration.  The  exhib- 
its wbtcb  are  brought  up  to  us  indicate 
that  the  first  fault  Is  In  the  complaint.  If 
so,  the  new  proceedlngain  tbe  court  below 
ought  to  commence  wttb  an  amendment 
of  that  complaint,  for  it  can  hardly  be 
«xpected  that  a  Judgment  can  ever  be 
reached  which  will  settle  rights  between 
litigants,  unless  the  pleadings  are  framed 
to  support  It.  It  may  also  be  found  ad- 
vtoable  to  amend  It  Inr  another  reason, 
which  win  hereafter  become  apparent. 

1.  The  first  point  made  by  appellants 
iB  that  tbe  verdict  and  judgment  are  er- 
roneous for  uncertainty  of  description. 
The  verdict  reads  as  follows:  "We,  the 
Jury,  find  that  the  plaintiff  is  entitled  to 
the  possession  of  the  land  described  with- 
in the  following  boundaries:  Commenc- 
ing at  point  (A)  on  the  west  line  of  railroad 
right  of  way,  running  west  at  right  angles 
with  the  right-of-way  line  (70)  seventy 
feet,  thence  a  south-easterly  direction  to  a 
point  on  the  west  line  of  right  o(  way, 
thence  northerly  along  said  right-of-way 
line  (180)  one  hundred  and  eighty  feet  to 
the  point  ol  beginning. "  That  is  all  there 
Is  o)  tbe  verdict,  save  the  signature  of  the 
foreman.  There  Is  nothing  in  the  com- 
plaint, or  In  any  part  of  the  Jodgment  roll, 
which  corresponds  In  any  particular  with 
this  verdict,  or  from  which  it  could  be  de- 
termined that  the  verdict  referred  to  the 
whole  or  any  part  of  the  land  described  in 
the  complaint,  or  In  the  answer,  or  even 
to  any  lands  described  In  either  of  the 
patent^,  or  any  of  the  deeds  offered  tn  evi- 
dence. Place  the  description  given  in  any 
of  the  pleadings,  or  of  the  title  papers 
offered  in  evidence,  aide  by  side  wltb  this 
verdict,  and  It  would  be  impossible  to  tell 
even  that  tbe  lands  were  located  in  the 
same  state,  much  lees  that  they  or  any 
part  of  them  were  the  same.  Point  A  Is 
not  a  monument,  and  there  is  nothing  of 
record  anywhere  by  which  It  can  be  locat- 
ed. The  judgment  conforms  to  the  ver- 
dict, and  does  not  improve  upon  It,  In  this 
regard.  This  verdict,  and  tbe  Judgment 
based  on  It,  is  clearly  insufficient  under 
tbe  rule  laid  down  in  (Crosby  v.  Dowd,  61 


Cal.  602,  affirmed  in  Emeric  v.  Alvarado, 
64  Cal.  621,1  and  In  Hill  v.  Wall,  66  Cal.  132. 
4  Pac.  Rep.  1189.  But  It  Is  claimed  that 
Crosby  v.  Dowd  was  overruled  In  De  Sep- 
nlveda  t.  Baogh,  74  Cal.  470. 16  Pac.  Bep. 
228.  In  the  latter  caseit  wae  hdd,  modify- 
ing Crosby  v.  Dowd,  that  a  Jndgmrait  Is 
not  void  for  uncertainty  because  of  the 
fact  that  it  refers  to  some  other  paper  (or 
description.  Butltwasatlll  held  that  sncb 
a  Judgment  may  be  erroneous,  and  subject 
to  correction  on  appeal,  even  though  It 
could  not  be  held  void  on  collateral  at- 
tack, so  long  as  there  was  some  other 
paper,  matter  of  record,  to  which  reference 
might  be  had  for  description.  But  even 
under  that  decision  this  verdict  Is  not 
^ood,  for  it  refers  to  nothing  of  record  or 
elsewhere,  to  which  resort  may  be  had  for 
the  purpose  of  locating  the  lands  here  at- 
tempted to  be  described.  Respondent  says 
the  Jury  had  before  them  during  the  entire 
trial,  and  in  their  Jury-roora,  a  diagram, 
upon  which  pointAwasdistlnctly marked. 
Suppose  they  had.  They  have  notreferrexi 
us  to  that  diagram,  and,  If  they  had.  the 
diagram  Is  not  a  part  of  the  record ;  It 
may  be  found  to-day,  It  may  be  Impossible 
to  find  it  to-morrow,  and  when  foaiid  it; 
would  be  impoBBlble  to  apply  It  with  ab- 
solute certainty  to  any  partlcnlar  tract  of 
land. 

2.  The  action  was  commenced  by  the 
Northern  Railway  Company  and  A.J. 
Bryant  as  plaintiffs.  Some  time  after- 
wards, upon  the  request  of  Bryant  and 
of  Flnyd<Jones,  the  latter  was  substltnted 
In  the  place  of  Bryant  as  plaintiff,  and  it 
was  ordered  that  the  name  of  Bryant  be 
stricken  from  thecomplalnt,  and  theacdon 
continued  in  the  name  of  Floyd-Jones  as 
plaintiff, "and  that  all  the  allegations  and 
denials  of  the  pleadings  apply  to  said  Floy  d- 
Jones,  and  not  to  said  Bryant,  and  that 
tbe  said  complaint  be  amended  bystriklnflf 
oat  tbe  name  of  said  Byrant  and  Insertlas: 
in  the  place  thereof  the  name  ol  said 
Floyd-Jones.*'  Floyd-Jones  having  suo- 
ceeded  by  transfer  to  the  interest  of 
Bryant,  be  had  a  rlgbt  to  be  substituted 
as  plaintiff  If  he  desired  to  do  so,  (Code 
Civil  Proc.  §  385,)  but  the  method  of  doing 
It  was  a  singular  and  unfortunate  one.  It 
left  him  to  stand  npon  an  allegation,  and 
bound  to  prove,  that  he  was  the  owner,  or 
at  least  entitled  to  the  possession,  at  the 
time  the  complaint  was  filed,  neither  of 
which  was  true.  The  court  did  err,  there- 
fore, in  admitting  in  evidence,  under  tbe 
pleadings  as  they  stood,  the  deed  from 
Bryant  to  Floyd-Jones.  It  was  incom- 
petent, irrelevant,  and  Inadmissible  lor  tbe 
purpose  ol  proving  any  Isane  In  the  cause. 
The  difficulty  would  have  been  obviated 
by  a  proper  supplemental  complaint. 

8.  It  woe  not  error  for  the  court  to  ad- 
mit evidence  tending  to  show  the  location 
of  the  John  Travers  house.  That  was  one 
of  the  calls  of  the  United  States  patent, 
and  the  parties  were  entitled  to  show 
where  It  was  if  they  could.  Whether  the 
evidence  was  sufficient  to  prove  tbe  fact 
was  for  the  Jury  to  determine. 

4.  We  do  not  think  the  point  that  tbe 
verdict  le  against  law,  because  in  dlsobedi- 

la  Fao.  Rep.  418 
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ence  of  the  Instractluns  of  the  court,  is 
Bustalned.  The  Jory  are  of  course  bound 
to  take  the  law  from  the  court,  but  It 
does  not  appear  tliat  they  did  not  do  so 
in  tbls  case.  Bnder  the  instructlona,  tbe 
real  question  was  one  of  fact,— where  was 
the  high-water  mark?  Itdces  not  follow, 
because  the  jury  and  the  counsel  do  not 
agree  upon  that  question  of  fact,  that  tbe 
Jury  disregarded  the  instructions  of  tbe 
court. 

5.  The  point  is  also  made  that  tbe  evi- 
dence Is  insufficient  to  Justify  the  verdict. 
As  tbe  Case  must  be  tried  anew,  we  deem 
It  improper  for  us  at  this  time  to  discuss 
tbat  question. 

6.  It  is  also  claimed  that  the  certificate 
of  parrbase  and  state  patent  to  Misner 
are  void.  We  regard  tbls  contention  as 
settled  advemelyto  appellant  by  the  decis- 
ion in  trpbam  y.  Hosking,  62  (Jal.  250,  a 
cane  wblcb  seems  to  be  directly  In  point. 

Judgment  and  order  reversed. 

Weconcur:  Paterson.J.;  McFabland, 
J.;  Shabpstein,  J. ;  Thornton,  J. 

looncDflntbejudgmoit:  Works,  J. 


(3  CaL  Unr«.  SM) 

Inqerman  t.  Moore  et  al,   (No.  12,733.) 
(SujTreme  Court  of  Calif  omia.   Deo.  16, 1890. } 

MaauaBNoa  or  MASTBR^-ConrBiBnTOBT  HBeu- 

OBNCB. 

Plaintlfl,  an  adult,  had  worked  about  de- 
fendant's saw-mill  for  atxnit  four  years,  and  for 
nearly  a  year  as  helper  to  the  sawyer  at  ao 
"edger,"  consisting  ot  eight  circular  saws  ar- 
ranged upon  a  table  four  feet  high.  Under  tbe 
table,  six  inobes  )>e!ow  the  saws  was  a  rerolring 
shaft,  with  a  collar  upon  it  fastened  by  a  project- 
ing set-screw.  Plaiutlfr  teetified  that  on  several 
oooiBiraia  be  bad  run  the  edger  himself,  by  di- 
rection  of  his  employer,  after  telling  him  that  he 
did  not  understand  machinery;  tbat  tbe  saws 
were  stopped  and  started  at  will  by  pulling,  re- 
spectively, two  ropes  which  hung  near;  that  tbe 
morning  of  tbe  accident  was  quite  dark,  bat  there 
were  no  lights;  that  he  had  been  directed  to  run 
the  machine,  and,  while  doing  so,  a  sliver 
dropped  upon  the  abaSt,  which  he  attempted  to 
removti,  as  he  had  seen  the  sawyer  do,  witbout 
stopping  tbe  saws,  and  while  doing  so  bis  sleeve 
was  caught  by  tbe  set-screw,  of  whose  ezistence 
he  was  Ignorant,  and  his  hand  cut  off.  Held-, 
that  there  was  no  evidence  of  negligence,  and 
that  lie  was  gnll^  of  contributory  negligence. 
Bbattt,  C.  J.,  and  McFabund,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
city  and  county  uf  Sou  Francisco;  T.  K. 
Wilson.  Judge. 

Jarboe,  Harrison  &  GoodibUow  and 
Wm.  P.  Herrin,  for  appellants.  PUlabury 
&  Bl&ndlug,  for  respondent. 

Works,  S.  This  Is  an  action  for  dam- 
ages for  personal  Injuries  brooght  by  an 
employe  against  bis  employers.  Tbe  de- 
fendants moved  for  a  nonsuit,  wblcfa  was 
denied.  There  was  a  verdict  and  Judgment 
for  plaintiff  for  f 12,500,  a  motion  for  a  new 
trial,  which  wasdenied,  and  the  defendants 
appeal.  Tbe  facts  are  stated  in  the  appel- 
lants' brief  as  follows:  "In  the  month 
->f  January,  18S4,  tbe  defendants  were  tbe 
owners  of  a  saw-mlU  at  Port  Discovery, 
Washington  Territory,  and  tbe  plaintiff 
-was  one  ol  tfa^r  employes,  engaged  In 


their  saw-mlll  in  running  an  edger,  or 
scantling  machine,  which  was  used  for 
shaping  lumber,  and  cutting  it  In  various 
widths  and  thicknesses.  The  edger  was 
about  seven  or  eight  feet  in  width,  and 
from  three  to  tour  feet  in  length,  and  had 
arranged  upon  It,  at  intervals  upon  its 
longest  dimension,  eight  circular  saws. 
These  saws  were  moved  by  means  uf  an 
engine,  belt,  and  pulley,  and  made  800 
revolutions  a  minute.  Tbe  plaintiff  stood 
In  front  of  this  machine,  and.  with  the  aid 
of  a  helper,  who  stood  a  few  feet  in  the 
rear  of  bira,  ran  tbe  lumber  through  this 
edger  to  the  rear  thereof,  where  it  was 
removed  by  others  from  tlieraiil.  About 
six  feet  to  bis  rear,  and  close  by  bis  helper, 
was  a  rope,  by  pulling  which,  whenever 
It  was  necessary  to  stop  tbe  machine,  tbe 
belt  connected  with  it  could  be  thrown  oft 
the  pulley,  and  -the  movement  uf  tbe  saws 
stopped.  Tbe  plaintiff  commenced  work- 
ing at  the  mill  in  tbe  year  1880,  and  from 
that  time  was  continually  employed  there 
until  the  14th  of  February,  1884.  He  had 
been  at  work  on  tbe  Inside  of  the  mill,  in 
connection  with  different  saws,  from  the 
latter  part  ot  the  year  1880.  His  special 
function  from  March,  1883,  was  that  of  an 
assistant  to  one  Libben,  who  had  charge 
of  this  ed^er  or  machine,  and  It  was  cus- 
tomary, when  Ltbben  was  absent,  for  tbe 
plaintiff  to  take  charge  ot  tbe  machine, 
wltb  tbe  aid  of  an  asslBtant,  wbo  was  de< 
tailed  to  help  blin.  From  tbe  time  he  com- 
menced his  position  as  assistant  to  Lib* 
ben,  in  March,  1883,  he  had  at  variitus  times 
taken  charge  of  and  run  tbe  machine,  at 
one  time  for  several  weeks  In  succession, 
and  bad  been  running  it  for  several  days 
prior  to  the  accident.  On  the  14th  of  Feb- 
ruary, 1884,  and  for  tour  days  prior  there^ 
to,  be  was  In  charge  uf  the  machine,  Lib- 
ben being  sick  and  absent,  and,  with  the 
aid  of  his  helper,  one  Hansen,  was  running 
tbe  machine  himself.  On  the  morning  ot 
thatday.at  about  half-past  seven  o'clock, 
a  silver  bod  become  detached  from  one  of 
the  planks  that  be  was  running  through 
the  saws  and  fell  beneath  tbe  aaws  Jnto 
an  open  box  or  frame  npon  wblcb  the 
saws  were  supported,  and  interfered  with 
the  free  working  of  the  machine.  Beneath 
tbe  saws,  and  six  and  a  half  inches  below 
them,  was  a  parallel  shaft,  revolving 
elghty-fourtimes  a  minute,  upon  which  this 
sliver  rested.  Tbe  floor  underneath  was 
open,  for  the  purpose  of  allowing  thecblps 
and  sawduBtto  tall  through  into  tbe  lower 
part  of  the  mill.  At  the  left-hand  end  ol 
tbls  parallel  shaft,  as  you  face  it  from  the 
front,  was  a  set-screw,  which  held  a  collar 
to  it,  and  was  placed  there  tor  the  purpose 
of  preventing  Its  vibration.  This  screw 
projected  about  half  an  Inch  from  the  sur- 
face ot  the  shaft,  and  was  itself  about  half 
an  Inch  square.  When  tbe  plaintiff  ob- 
served that  the  silver  bad  fallen  into  tbe 
box  of  the  machine,  instead  of  signaling 
bis  helper  to  stop  tbe  machine,  be  went 
around  to  the  rear  of  it,  while  it  was  still 
moving  at  Its  nsual  velocity,  and  at- 
tempted to  move  tbe  uliver  with  his  hand. 
Instead  of  attempting  to  take  it  out  with 
bis  right  hand,  be  rested  bis  right  hand 
upon  the  frame  of  the  box  In  which  the 
machine  was  lncl08ed,'and,  with  his  left 
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bsnd.reachei?  across  hia  body  to  the  right- 
hand  end  of  the  machine,  for  the  purpose 
of  removing  the  sliver,  when  suddenly  his 
hand  was  tali^  off,  and  bis  arm  brotcen 
BO  that  amputation  became  necessary. 
Hid  hand  was  cnt  directly  across  at  the 
wrist  without  any  scratch  or  mntitatloa 
of  any  character,  and,  with  some  scraps 
of  his  clothing,  fell  down  into  the  chute 
below  the  machine,  where  It  was  several 
hours  afterwards  found." 

The  plaintiff  testified  with  reference  to 
bis  employment  in  running  the  machine 
and  the  way  in  whlcll  the  accident  oc- 
curred, as  follows:  "I  am  29  years  old. 
I  commenced  to  work  at  the  mill  of  the 
defendants  on  the  24th  of  May,  1880.  The 
mill  was  then  owned  by  Mr.  Mastick. 
The  defendants  took  charge  of  it  in  18R1 
ur  1882.  Wh^  I  first  went  there  I  worked 
on  the  lumber  pile.  Then  I  commenced  to 
work  on  the  rollers  inside. taking  the  lum- 
ber from  the  big  saw.  I  did  this  kind  of 
work  about  two  years  and  a  half.  Then 
I  went  to  work  with  John  Libben  on  this 
scantling  muchlne.  where  I  got  hurt.  I 
had  been  at  work  on  that  machine  about 
nine  months  before  I  wan  hurt.  This  ma- 
chine was  about  seven  or  eight  feet  wide, 
and  three  or  four  feet  long.  Question. 
How  was  that  machine  worked  7  What 
kind  of  power?  Answer.  Steam  power. 
Q.  By  a  belt?  A.  Xes.  sir;  by  a  belt. 
Q.  With  a  brake  or  wheel?  A.  We  had  a 
rope  to  pull.  Six  feet  away  from  me 
was  a  rope  to  pull,  and  generally  tlie  man 
who  was  helping  had  to  pull  that  rope 
when  they  wanted  to  stop  the  machine. 
Q.  What  did  you  do  when  you  started 
It?  A.  Well,  there  were  two  ropes,  one  to 
start,  and  one  to  stop.  Q.  So  you  pulled 
one  to  start,  and  one  to  atop?  A.  Yes. 
sir.  Q.  Did  you  ever  run  that  machine? 
A.  Yes,  str,  I  did.  Q.  When  w^as  the  first 
time  you  ran  It.  about  as  near  as  you  can 
recollect?  1  will  ask  you  first  how  many 
times  do  you  remember  running  It  b^ore 
the  time  you  gut  hurt?  A.  I  ran  It  three 
times.  Q.  As  near  as  yon  can  remember, 
tell  me  the  first  time  you  ran  it.  A.  The 
first  time  1  ran  it  about  four  days.  Q. 
How  long  before  you  got  hurt,  as  near  as 
you  can  tell?  A.  About  five  luonths 
before  I  was  hurt.  Q.  How  long  did  you 
run  it  that  time  ?  A.  About  four  days. 
Q.  How  did  you  come  to  run  It  at  that 
time?  A.  Mr. Libben  was  sick  andabsent. 
Q.  I  want  to  get  at  who.  If  anybody, 
usked  you  to  run  It,  or  directed  you  to. 
A.  Well,  Mr.  McCaan  told  me  to  go  there. 
Q.  Tell  the  Jury  how,  just  exactly  how, 
it  happened.  A.  Mr.  McCann  told  me  to 
go  and  run  the  machine;  that  Is  all.  I  did 
not  know  much  about  machinery.  He 
thought  I  could  do  It.  I  said:  *I  will  do 
my  best.*  He  said:  'Goalit;ad;  I  think 
you  can  mn  it.'  Q.  What  else,  if  anything, 
was  said?  A.  Nothing  more  said  at  that 
time.  He  told  me  to  go  there,  and  I  had 
to  go  there.  Q.  Did  he  give  you  any  fur- 
ther instrnctlons  or  directions?  A.  No. 
He  gave  me  no  Instructions  whatever.  Q. 
How  long  did  you  say  you  ran  it  at  that 
time?  A.  I  ran  it  about  four  days.  Q. 
How  soon  was  that  after  the  first  time? 
A.  About  a  month  or  six  weeks  after. 
Q.  You  say  you  ran  It  two  days.  How 


did  you  come  to  run  It  then?  A.  Well, 
Mr.  McCaan  came  and  told  mo  to  run  It. 
Q.  What  was  said?  Tell  the  jury  all  that 
was  said  about  it.  A.  Well,  I  always 
told  Mr.  McCann  I  was  no  machinist,  and 
didn't  know  much  about  machinery,  so 
he  had  to  take  somebody  else,  and  he 
always  told  me  he  thought  I  was  able  to 
mn  It.  and  I  had  to  go  there.  Q.  I  am 
getting  at  the  second  time.  You  have 
told  about  the  first  time.  Now  I  want  to 
get  at  the  other,  as  near  as  you  can  re- 
member. A.  Well,  that  Is  as  near  as  I  can 
remember.  I  always  told  Mr.  McCann  I 
did  not  know  much  about  machinery. 
Q.  Well,  then,  you  went  for  about  two 
days,  you  say?  A.  Yes,  sir.  Q.  Then 
when  did  you  run  It  again  before  you 
were  hurt,  if  you  did?  A.  I  think  Iran 
It  some  time  In  November.  What  time, 
I  could  nut  exactly  say.  Q.  lu  November, 
before  you  were  hart?  A.  Yes,  sir.  Q. 
How  long  did  you  run  It  then?  A.  About 
nine  days.  Q.  Where  was  Libben  at 
that  time?  A.  He  was  sick.  •  •  •  Q. 
Now,  tell  the  jury  what  you  were  doln^ 
when  you  got  hurt.  A.  I  w'as  trying  to 
c;ake  the  sliver  out  of  the  machine,  and 
my  hand  got  caught  by  the  set-screw, 
and  tore  off.  Q.  Where  was  this  silver? 
A.  Right  underneath  the  machlne,»rlgbt 
underneath  the  saw.  It  prevented  me. 
I  could  not  lift  the  rollers  up  to  put  the 
lumber  into  the  machine.  Q.  How  did 
you  come  to  poll  the  silver  out,  or  be  pull- 
ing the  sliver  out?  A.  I  could  not  lift  the 
rollers,  so  I  had  to  get  behind  the  ma- 
chine, and  try  to  get  the  stiver  out;  and 
It  was  a  dark  morning,  the  lights  were 
out,  so  I  tried  to  get  the  silver  out,  and 
got  my  hand  in  the  machine,  and  caught 
in  the  set-screw.  I  could  not  see  the  aet- 
Bcrew.  I  didn't  know  the  set-screw  was 
there.  Q.  What  did  the  set-screw  catch 
on, If  anything?  A.  It  caught  my  jumper, 
my  outside  shirt.  Q.  One  of  tfaoseatrons 
Jackets  you  wear  outside  to  keep  off  the 
du3t,  was'  it?  A.  Yes,  sir,  and  that 
catcbed  Inside,  and  pulled  my  arm  around 
the  shaft,  and  tore  my  hand  off  and  broke 
my  arm,  and  then  I  got  out  again.  Q 
Had  you  ever  pulled  a  sliver  out  of 
tliere  before?  A.  Not  In  that  place,  a  good 
many  other  places.  I  done  Just  exactly 
as  1  saw  Mr.  Libben  do.  I  saw  bim  pull 
stivers  out  of  the  same  place. " 

It  is  contended  by  the  appellants  that 
the  nonsuit  should  have  been  granted  for 
two  reason6^,  viz.,  that  the  evidence  failed 
to  show  negligence  on  the  part  of  the  de- 
fendants, and  that  it  did  show  contribu- 
tory negligence  on  the  partot  the  plaintiff. 
We  feel  constrained  by  the  evidence,  as  It 
appears  In  the  transcript,  to  agree  with 
the  appellants  in  this  contention.  We 
think  the  evidence  fails  to  show  negligence 
on  the  part  of  the  appellants;  but  It  there 
is  any  question  as  to  this,  there  can  be 
none  as  to  the  contributory  negligence  of 
the  respondent.  By  counsel  for  respond- 
ent much  stress  Is  laid  upon  the  fact  that 
he  was  not  regularly  employed  to  run  the 
machine  which  caused  the  injury,  find  was 
not  competent  to  run  and  manage  it;  but 
his  own  testimony  shows  that  be  had  been 
a  helper  on  the  machine  for  several 
months,  and  had  himself  run  It  a  number 
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of  tlmos  for  several  days  on  eacb  occasion. 
BmldeB,  the  accident  did  not  occar.  In  this 
Instance,  because  of  any  mismanagement 
of  tbe  machine,  but  was  the  result  solely 
of  carelessness  on  the  part  of  tbe  plaintiff 
In  attempting  to  remove  tbe  sliver  from 
the  machine  by  placing  bis  band  in  close 
and  dangerous  proximity  to  tbe  running 
saws.  It  was  wholly  unnecessary  for  him 
tu  run  this  risk.  He  testifies  that  bis  ma- 
ehlne  could  be  stopped  by  pulling  a  rope, 
and  started  by  pulling  anotber.  He  was 
a  man  of  mature  years,  and  was  bound  to 
know  the  risk  and  danger  of  taking  the 
course  be  did,  and  as  it  was  unnecessary 
for  htm  to  do  so  be  was  guilty  of  negli- 
gence which  must  prevent  a  recovery  In 
this  case. 

It  Is  contended  that  there  was  negli- 
gence un  tbe  part  uf  tbe  Appellants  In  not 
having  the  room  In  which  the  machine 
was  operated  sufficiently  lighted,  but,  If 
this  be  conceded,  tbe  act  of  the  respondent 
in  putting  his  hand  near  tbe  saws  in  tbe 
dark  only  proves  bis  negligence  more 
eieariy.  Again,  It  is  contended  that  there 
was  negligence  on  the  part  of  tbe  defend- 
ants In  having  a  set-screw  on  the  shaft 
connected  with  or  near  the  machine.  But 
It  appears  from  the  evidence  that  the  set- 
screw  was  necessary  for  the  proper  run- 
ning of  tbe  machinery,  or  a  part  of  It,  and, 
besides,  the  acciden  t,  which  It  Is  claimed 
occurred  on  account  of  tbe  set-screw  be- 
ing there,  could  not  have  occurred  but  for 
tbe  negligent  act  of  the  plaintiff  above 
mentioned.  For  thene  reasons  the  court 
bdow  erred  In  overruling  the  motion  for 
a  nonsuit,  and  in  denying  tbe  defendants 
a  new  trial.  Judgment  and  order  re- 
versed, and  cause  remanded. 

We  concur:  Fox,  J.;  Sbarpstrin.  J.; 
Tbobnton,  J. 

I  dissent:  McFarland,  J. 

Bbattt,  C.  J.  I  dissent.  There  was.  In 
my  opinion,  sufficient  evidence  of  negli- 
gence on  the  part  of  defendants  to  go  to 
the  jury,  and  not  sufficient  evidence  of  con- 
tributory negligence  on  the  part  of  tlie 
plaintiff  to  Justify  the  court  in  granting  a 
nonsuit  on  that  ground.  It  Is  clear  that 
the  machine  wrts  dangerous  to  a  man  un- 
familiar with  its  construction,  and  Igno- 
rant of  the  proper  method  of  keeping  it  in 
order.  It  the  plaintiff  had  expressly  i-epre- 
sented  himself  as  competent  to  run  and 
manage  It.  or  bad  Impliedly  done  no  by 
seeking  tbe  employment,  there  migbt  have 
been  no  dnt>  resting  upon  tbe  defendants 
to  instruct  or  warn  him  as  to  the  dangers 
Involved  in  Its  operation.  But  the  plain- 
tiff's evldeace  showed  that,  so  far  from 
seeking  tbe  employment,  or  leading  the 
defendants  by  any  express  or  Implied  rep- 
resentations to  suppose  that  he  was  com- 
petent to  operatethe  machine,  he  accepted 
the  employment  unwillingly,  protesting 
that  be  did  not  understand  machinery, 
and  that  some  one  else  should  be  put  In 
charge.  When  a  man  Is  set  to  work  upon 
a  dangeroQs  machine,  under  such  circum- 
stancea,  1  think  the  employer  is  guilty  of 
negligence  If  he  falls  to  give  proper  In- 
■troctions  aa  to  the  method  of  operating 


tbe  machine  safely,  and  he  Is  more  special- 
ly guilty  of  negligence  It  he  Instructs  the 
employe  to  operate  it  In  a  manner  that  Is 
dangerous.  Now,  in  this  case,  the  only 
instruction  ever  given  to  the  plainttlf,  ac- 
cording to  bis  evidence,  was  to  do  as  he 
bad  seen  LIbben  do,  and  In  following  this 
Instruction  he  Incurred  the  Injury  com- 
plained of.  Id  this  view  of  the  case,  a 
nonsuit  would  certainly  have  been  im- 
proper, and  the  verdict  of  tbe  Jury  is  sus- 
tained by  tbe  evidence. 

Ex  parte  Hodoes.    (No.  30,789.) 
(Supreme  Court  of  CaHfomia.    Deo.  17,  1890.) 

COHSTITDTIOHAL  LaW— ExTBKlQHATlON  OF  BqpUl 
BELS — OkDINAKCB. 

1.  Under  Count;  Qoverament  Act  Cal.  |  2S, 
snbd.  23,  giving  boards  of  superrlsors  power  to 
provide  for  the  destruction  of  squirrels  or  other 
wild  animals,  such  brards  have  no  author!^  to 
require  land-«wners,  under  a  penal^,  to  exter- 
minate within  90  days  the  ^gronnd-squirrel8  on 
their  respeotive  lands,  and  thereafter  to  keep  the 
lands  clear  thereof. 

2.  Neither  does  Const.  Cal.  art.  11,  {  11,  pro 
riding  that  any  county  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary, 
and  other  renilatioha  as  are  not  In  confliot  with 
tbe  greneral  laws,  authoriie  such  a  regulation,  aa . 
It  Is  not  a  police,  aanltary,  or  kindred  regulation. 

In  bank. 

Latimer  Itrorra,  tor  petitioner,  Yf.  8. 
Ttaaiagt  for  respondeat. 

Works,  J.  This  Is  an  application  tor  a 
writ  of  habeas  corpus,  ^bo  board  of  su- 
pervisors of  Contra  Costa  county  enacted 
the  following  ordinance:  "An  ordinance 
to  provide  for  the  extermination  and  de- 
struction of  ground-squirrels  in  tbe  coun- 
ty of  Contra  Costa.  The  board  of  super- 
visors of  the  county  of  Contra  Costa  do 
ordain  as  follows:  Section  1.  Ground- 
squirrels  Infesting  lands  In  the  county  of 
Contra  Costa  are  hereby  declared  to  be  a 
public  nuisnnce.  Sec.  2.  All  owners  and 
occupants  of  lands  within  the  county  ol 
Contra  Costa  are  hereby  required,  within 
ninsty  days  after  the  taking  effect  of  this 
ordinance,  to  exterminate  and  destroy  the 
ground-squirrels  on  their  respective  lands, 
and  thereafter  to  keep  said  lands  free  and 
clear  therefrom.  Sec  3.  Any  person  violat- 
ing any  of  the  provisions  of  this  ordinance 
shall  be  deemed  guilty  of  a  misdemeanor. 
Sec.  4.  This  ordinance  shall  take  effect  and 
be  In  force  on  tbe  30th  day  of  November, 
1889."  Tbe  petitioner  was  convicted  of  a 
violation  of  this  ordinance,  sentenced  to 
pay  a  fine,  and,  In  default  of  payment, 
was  committed  to  the  county  Jail.  He 
now  proHecutes  this  proceeding,  and  asks 
that  be  be  discharged. 

The  question  as  to  the  constitutionality 
of  tbe  ordinance  Is  gravely  and  learnedly 
discussed  by  counsel  on  both  sides,  and 
Cooley's  Constitutional  Limitations,  Pot- 
ter &  Dwnrris  on  Constitution,  Sedgwick 
on  (Constitutional  Law,  and  other  consti- 
tutional authorities  and  decided  cases  In- 
numerable, are  cited  in  aid  of  and  against 
Its  validity.  It  Is  certainly  a  most  effect- 
ive means  of  abating  a  nuisance,  viz.,  tbe 
squirrels,  and  bringing  about  a  verr  de- 
sirable end.   We  regret  exceedingly  that 
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we  cannot  see  oar  way  clear  to  npliold 
and  enforce  each  an  Important  and  ori^^- 
nai  piece  of  legislation.  Indeed,  it  wonld 
give  na  sreat  pleasure  to  see  the  power 
here  assumed  applied  to  snakee,  tarantu- 
las, ants,  flies,  fleas,  and  other  reptiles. 
Insects,  and  pests,  which  tend  to  make 
man's  lite  a  burden,  and  to  have  It  exer- 
cised and  enforced  In  every  county  in  the 
state.  But  we  are  unable  to  see  by  what 
right  or  authority  of  law  a  board  of 
supervisors  canlmposenpon  a  land-owner 
the  burden  and  expense  of  exterminating 
animals  iferfs  naturm  on  his  own  laud  or 
elsewhere.  It  la  true  the  county  fcovem- 
ment  act  (section  25,  subd.  28)  gives 
boards  of  supervisorB  power  tu  "provide 
tor  the  destruction  of  gophers,  squirrels, 
other  wild  animals,  noxious  weeds,  and 
Insects  injuriuus  to  fruit-trees,  or  vines, 
or  vegetable  or  plant  life;"  and  this  Is  a 
power  that  should  be  upheld  in  all  cases 
where  the  means  employed  are  reasona- 
ble, and  not  otherwise  obJectloDable.  But 
certainly  this  authority  cannot  be  so  far 
extended  as  to  require  a  land-owner,  under 
a  penalty,  to  exterminate  wild  animals,  of 
which  he  la  not  the  owner,  and  over  which 
be  cannot,  in  the  nature-  of  things,  have 
any  control  or  dominion.  From  our  lim- 
ited knowledge  of  the  nature  of  the  squir- 
rel tribe  in  this  state,  such  a  task  would 
seem  to  us  to  be  almost,  if  not  quite.  Im- 
possible. The  ordinance  requires  that  all 
occupants  of  lands,  "within  ninety  days," 
exterminate  and  destroy  the  ground-aqulr- 
relB  on  their re«pective  lands,  and  "there- 
after to  keep  said  lands  free  and  clear 
therefrom."  This  mlfrbt  be  saccesstully 
done  by  the  tree  and  Judicious  use  of 
poison, and  perhaps  bysonie  other  means, 
on  very  small  tracts  of  land,  but  on  large 
tracts  It  would  certainly  require  eternal 
vigilance,  if  it  could  be  accomplished  at 
all;  and  if,  alter  the  extermination  of  the 
intrudere  on  his  own  land,  one,  only  one, 
should  come  over  from  the  land  of  his 
neighbor,  the  ordinance  would  be  violat- 
ed. The  occupant  of  lands  bordering  on 
another  county,  where  no  such  regulation 

firevalled,  and  the  pesky  squirrel  was  a1- 
owed  to  propagate  and  grow  unmolest- 
ed, would  be  In  a  most  unfortunate  condi- 
tion. Such  an  ordinance  differs  materially 
from  laws  requiring  an  occupant  of  lands 
to  keep  It  free  from  nodons  weedp.  or  such 
as  make  It  the  duty  of  an  owner  of  dis- 
eased domestic  animals  to  kill  them  In  or- 
der to  prevent  the  spread  of  the  dlseai«. 
These  aremattere  overwhichthe  property 
owner  haa  control,  and  the  requirements 
are  reasonable  and  Just. 

The  respondent  attempts  to  sustain  the 
ordinance  by  and  undersection  11  of  article 
11  of  the  constitution  of  this  state,  vhlch 
provides  that  "aoy  county,  city,  town,  or 
township  may  make  and  enforce,  within 
its  limits,  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  con- 
flict with  the  general  laws. "  But  the  ordi- 
nance is  not  Intended  to  preservethe  peace 
and  quiet  of  the  county,  or  to  prevent  the 
use  of  one's  property  to  the  injury  of  an- 
other, or  tor  the  protection  of  the  lives, 
limbs,  or  comfort  of  all  persons,  or  to  pre- 
vent the  propagation  or  spread  of  din- 
ease,  nor  is  it.  in  any  proper  sense,  a  po- 


lice or  aanltary  regulation.  What  Is  meant 
by  "  other  r^ulatlons  "  in  the  section  cited 
may  be  a  question,  but  It  must  certainly 
be  limited  to  objects  similar  to  those  de- 
nominated "police"  and  "sanitary."  If 
the  board  of  supervisors  had  no  authority 
to  pass  such  an  ordinance,  then  no  otleaae 
was  committed  by  the  petitioner;  the  act 
or  omission  on  his  part  was  not  a  crime; 
the  court  had  no  Jurisdiction  to  try  or 
convict  him ;  and  he  is  entitled  to  his  dis* 
charge.  We  know  of  no  law  which  can  be 
held  to  authorize  a  board  of  supervisors 
to  enact  such  an  ordinance,  and  we  are 
quite  clear  that  it  cannot  be  enforced  for 
the  reason  that  It  Is  unreasonable  and 
burdensome  in  the  extreme.  Let  the  peti- 
tioner be  discharged. 

We  concur:  Fox,  J.;  Sharpstein,  J.; 
Thobnton.  J. 

We  concur  In  the  Judgment:  Patbbboh, 
J. ;  McFaki^nd,  J. 

  00  Mont.  H> 

Wallack  v.  Helena  El.  Rt.  Co. 

(Sv/pTreme  Court  of  McmXana.    Deo.  3,  1890.) 

JtnjQB — PowMw  IN  Another  BtsTWcr—lNjrmc- 
TiON  IN  Chambers. 

1.  Const.  Mont.  art.  8,  g  12,  provides  that 
"the  state  shall  be  divided  into  jadfcial  districts, 
in  each  of  which  there  shall  he  elected  by  the 
electors  thereof  one  Judge  of  the  district  court. 
•  *  *  Any  Judge  of  ;£e  district  coart  may  htM. 
court  for  any  other  district  Judge,  and  shall  do 
BO  when  required  by  law. "  Held,  that  this  sec- 
tion does  not  of  itself  confer  authority  to  grant 
an  injunction  in  chambers  on  a  Judfewho  is  hold- 
ing court  in  a  district  otber  than  tiis  own. 

3.  Where  a  district  Judge  is  holdingconrt  for 
another,  as  allowed  by  Const.  Uont.  art.  8,  S  1^ 
and  adjourns  the  trial  of  a  cause  from  Saturday 
until  Monday,  when  he  proceeds  with  it,  be  is 
not  in  the  mean  time  a  Judge  of  the  court  in  that 
district,  within  the  meaning  of  Code  Civil  Proa 
Mont.  S  173,  which  provides  that  an  Injunctton 
may  be  granted  "by  the  court  in  which  the  at^tlcn 
is  broognt  or  by  the  Judge  thereof, "  and  be&oe  he 
oauDOtgrant  an  iiijunotion  in  chambers. 
Db  Witt,  J.,  dissenting. 

MeCtitcbeon  A  Mclntlre,  for  appellant, 
McCoanett  A  Clayberg^  for  respondent. 

Harwood,  J.  The  application  for  writ 
of  certiorari  In  this  '■ase  was  heard  and 
determined  at  the  J  uly  term  of  this  coart. 
See  24  Pac.  Rep.  026.  Petition  for  rehear^ 
lug  was  filed  and  granted.  The  Jurisdic- 
tional question  upon  which  the  case  was 
determined  is  worthy  of  the  careful  and 
extensive  consideration  which  it  has  re- 
ceived ;  and  In  Anally  announcing  our  con- 
clusions, some  observations  will  be  made 
upon  the  authorities  cited  and  the  reasons 
urged  by  plaintiff's  counsel  for  a  different 
construction  of  the  constitutional  provis- 
ion governing  the  question  than  that  an- 
nounced in  the  original  determination  of 
the  case.  The  authorities  cited  In  support 
of  plaintiff's  poattlnn  are  so  far  distin- 
guished, and  rest  upon  constitutional  or 
statutory  provisions  so  radically  different 
and  so  ample  In  scope,  that  such  authori- 
ties tend  strongly  to  support  the  conclu- 
sions originally  announced  in  this  case. 

In  the  case  of  Clark  v.  Rugg.  20  Fla.  861, 
the  provision  of  the  constitution  of  Flor- 
ida which  controlled  the  decision  reads  aa 
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follows:  "There  shall  be  seven  circuit 
jadireH  appointed  by  the  governor  and 
eonflrmed  by  the  senate,  who  shall  bold 
office  for  elffht  years.  The  state  shall  be 
divided  Into  seven  Judicial  clrcalta,  the 
limits  olvrhlch  are  defined  In  this  constitu- 
tion, and  one  judge  shall  be  assigned  to 
each  circuit.  Such  Judge  shall  hold  two 
terms  of  his  court  In  each  county  within 
his  circuit  each  year,  at  such  times  and 
places  as  shall  be  prescribed  by  law.  The 
chl^  Jnstlce  may,  in  tats  discretion,  order  a 
temporary  exchange  of  circuits  by  the  re- 
spective Judges,  or  any  Judge  to  hold  one 
or  more  terms  In  any  other  circuit  than 
that  to  which  he  Is  assigned.  The  Judge 
shall  reside  In  the  circuit  to  which  he  Is  as- 
signed. **  The  system  there  provided  for 
bears  a  verj  close  resemblance  to  the  pro- 
vIbIous  controlling  ttaeappolntment  of  our 
Jndfcee  tor  the  territorial  government, 
which  so  lately  prevailed  here,  and  which 
our  statute  laws  and  our  practice  were 
adapted  to;  but  that  system  bears  no  re- 
semblance to  that  provided  by  our  state 
constitution  for  the  estabHshment  of  our 
district  courts  and  the  election  of  Judges 
thereof.  In  Florida,  the  Judges  were  ap* 
pointed  by  the  governor;  with  the  concur* 
rence  of  the  senate.  This  appointing  pow- 
er acted  tor  the  state  at  large,  and  the 
Judge  was  appointed  for  the  state,  but  aB< 
signed,  of  course,  to  one  circuit,  with  pow- 
er given  to  the  chief  Justice  to  direct  ex- 
change of  drenlts,  or  to  direct  a  Judge  as. 
edgned  to  one  drcnlt  to  go  Into  another 
and  hold  a  term  or  terms  of  court.  The 
likeness  to  our  territorial  system  Is  so 
striking  that  no  comment  Is  needed  to 
show  tbe  similarity.  This  suggpstloD  Is 
made  becanse  counsel  for  ptaintin  Insists 
that  the  practice  they  contend  for  has  al- 
ways been  the  practice  "  under  our  stat- 
utes. "  It  may  also  be  observed  that  the 
dUTereacea  between  the  establishment  of 
our  territorial  district  courts  and  the  state 
district  courts  are  so  striking  as  to  need 
no  comment;  and  for  that  reason,  to  cite 
the  practice  under  our  former  territorial 
system,  or  the  Florida  authority,  lends  no 
aid  In  determining  the  question  before  us. 
Onr  state  constitution  defines  the  bounda-. 
ri  of  eight  judicial  districts.  Section  13. 
art.  8.  The  Judges  of  the  district  courts 
are  not  chosen  by  the  electors  of  the  state 
at  large,  or  appointed  by  the  governor 
and  senate,  acting  tor  the  state  at  large, 
and  assigned  to  one  district;  butourdls- 
trict  court  judges  are  elected  for  each  dis- 
trict defined  by  the  constitution,  by  the 
electors  of  sncb  district.  Section  13,  art.  8. 
The  only  authority  of  law  now  In  force  by 
which  one  district  Judge  may  exercise  his 
office  In  and  tor  a  district  other  than  that 
for  which  he  is  elected  Is  the  clause  In  sec- 
tion 12,  art.  8,  that  "any  Judge  of  the  dis- 
trict court  may  hold  court  for  any  other 
district  Judge,  and  shall  do  so  when  re- 

Snlred  by  law."  The  Jurisdictional  ques- 
loD  Involved  in  Clark  v.  Rugg,  supra, 
arose  in  this  way:  Judge  Walker  wae 
the  regular  Judge  assigned  to  and  resident 
In  the  second  circuit,  in  which  was  Leon 
county.  Judge  Vann,  of  the  third  circuit, 
was  assigned  to  bold  the  spring  term  in 
Loon  county.  Daring  said  term,  while 
Judge  Vanm  was  presiding  in  Leon  coun- 


ty. Judge  Walseb,  the  resident  Judge  In 
said  second  circuit,  made  an  order  at 
chambers  appointing  a  receiver  in  an  ac- 
tion pending  in  Ijeon  county.  The  point 
raised  was  that  Judge  Walker  was  not 
the  circuit  judge  for  that  county  during 
said  spring  term,  and  hence  that  the  ap- 
pointment of  a  receiver,  In  an  action  pend- 
ing in  said  county,  by  Judge  Walkier  at 
cbambers,  was  void  for  want  of  Jurisdic- 
tion. This  was  held  to  be  so.  In  passing 
upon  the  point,  the  court  say:  "Thede- 
cislon  of  a  case  In  North  Carolina,  In  re- 
spect to  the  etatus  and  jurisdiction  of  the 
Judgewhereone  Is  assigned  to  hold  a  term 
In  the  place  of  another,  seems  to  meet  the 
first  question  In  this  case.  It  Is  there  de- 
cided by  the  court  that  when  the  governor 
requires  a  Judge  to  hold  a  term  of  eourt, 
regular  or  special,  for  some  county  oat- 
side  of  bis  own  district,  the  authority  of 
the  Judge  is  special ;  the  Jurisdiction  of  the 
proper  Judge  is  superseded  by  the  substi- 
tuted Judge  In  that  county  during  the  spec- 
ified term.  In  respect  to  all  cases  pending 
In  the  specified  county.  Bear  v.  Cohen,  65 
N.  C.  611.  This  concise  statement  of  the 
lawis  so  appropriate  to  the  circumstances 
and  the  constitutional  provision  of  onr 
own  state,  [Florida,]  we  adopt  It  as  ex- 
pressing the  view  of  this  court.  Judge 
VANN,  having  been  designated,  agreeably 
to  the  terms  of  the  constitution,  to  hold 
the  specified  term  in  Leon  county,  became, 
pro  bM  vice,  the  judge  of  the  circuit  for 
Leon  county  during  the  continuance  of  the 
term,  as  to  all  cases  pending  in  that  coun- 
ty In  the  circuit  court,  and  the  authority 
of  the  resident  Judge  as  to  such  causes  was 
in  the  mean  time  superseded. " 

In  the  case  of  Bear  v.  Cohen. supra, it  ap- 
pears that  the  governor,  under  authority 
ol  a  provision  of  the  constitution  of  North 
Carolina,  had  directed  Judge  Watts,  of 
the  sixth  Judicial  district,  to  hold  the 
spring  terms  of  court  In  Wilson  and  Cra- 
ven counties,  which  were  In  the  third 
district.  While  so  holding  court,  he  made 
an  order  In  a  case  pending  In  Wayne  coun- 
ty in  the  third  district,  but  In  a  county 
where  he  had  not  been  directed  to  act.  It 
was  held  that  Judge  Watts  had  no  Juris- 
diction to  make  said  order  ntfectlng  a 
case  pending  In  Wayne  county,  and  that 
the  order  was  therefore  void;  and  It  was 
further  held  that  Judge  Watts  superseded 
the  resident  judge  iu  the  counties  where 
he  was  directed  to  bold  court,  while  be 
presided  there. 

We  have  quoted  from  said  cases  to 
show  how  far  the  same  are  dlstingnished 
from  the  case  at  bar  by  reason  of  the  dif- 
ferent constitutional  provisions  control- 
ling the  decisions,  and  also  to  show  that 
following  those  cases  would  lead  directly 
to  the  conclusion  that  Judge  Hunt  was 
superseded  and  bis  Judicial  powers  sus- 
pended, so  tar  as  bis  own  district  was 
concerned,  while  Judge  Galbraith  was 
temporarily  holding  court  In  Lewis  and 
Clarke  county,  which  Is  the  first  Judicial 
district.  It  would  also  follow  that  Judge 
Hunt's  judicial  acts,  while  Judge  Gal- 
braith was  there  holding  court,  were  of 
course  null  and  void.  This,  we  tbink, 
would  be  a  violent  construction  of  oar 
consUtution,  not  contemplated  or  intend- 
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ed  by  the  tramere  thereof.  Tbe  record 
8howB  that  Jadge  Hunt  also  presided  in 
his  court,  to  dIspoBe  of  general  matters 
peiidtni?,  on  the  23d  day  of  June,  and 
Judf^e  Oalbkaith  od  the  same  day  pro- 
ceeded with  the  trial  of  the  cause  which 
bad  been  on  trial  before  him  oa  the  batar- 
day  preceding. 

We  are  cited  to  the  caae  of  Morrisa  v.In- 
stirance  Co.,  8  S.  E.  Bep.  383.  Tn  that  case 
the  Judge  whose  Jnrlridictlon  was  queB- 
tloned  was  the  Jud^e  of  the  huattDKS  court 
of  the  city  of  Richmond,  acting  as  the 
Judge  of  the  chancery  court  of  Richmond. 
He  acted  as  such,  however,  under  the  fol- 
lowing statute:  "During  the  absence  t>t 
the  judge  of  said  chancery  court,  or  the 
Inability  of  aaid  lodge  from  any  cause  to 
hold  a  term  of  bie  court,  or  to  sit  tn  any 
particular  case,  or  discharge  any  duty  re- 
quired by  law,  the  said  term  maybe  held, 
or  said  cause  may  be  tried,  or  said  duty 
may  be  performed,  by  any  circuit  Judge, 
ur  by  tbe  judge  of  the  hutitings  court  of 
the  city  of  Richmond."  It  is  difficult  to 
see  where  the  room  Is  left  in  which  to 
throat  an  objection  to  the  Jurisdiction  of 
the  Judge  of  the  hostfngs  court  to  lawfully 
perform  any  duty  or  function  of  the  Judge 
of  said  chancery  court,  under  said  stat- 
utes, whenever  the  event  happened  which 
made  it  lawful  for  the  Judge  of  the  hus- 
tings conrt  to  act  as  judge  of  the  chancery 
court.  But  an  objection  was  made,  and 
the  supreme  conrt  of  appeals,  in  passing 
upon  such  objection,  said :  "The  answer 
is  that,  when  the  Judge  of  the  hustingH 
court  was,  by  authority  of  law,  sitting  as 
the  judge  of  the  chancery  court,  and  hold- 
ing a  term  of  that  court. 'or  trying  a  case 
therein,  lie  was  the  judge  of  that  court. 
He  became  such  by  authority  of  the  law 
by  which  be  lawfully  ascended  the  bench. 
And  any  law  which  referred  to  tbe  Judge 
of  that  conrt,  and  granted  any  powers, 
granted  such  poweru  to  him.  Any  other 
construction  of  the  law  would  be  unrea- 
sonable." The  court  here  referred  to  the 
law  which  has  just  been  quoted,  which 
provided  that  when  the  regular  Judge  of 
the  chancery  court  was  absent,  or  unable 
from  any  cause  to  hold  a  term,  or  to  sit 
In  any  particular  case,  or  discharge  any 
duty  required  by  law,  the  said  term  may 
be  held,  or  said  cause  tried,  or  said  duty 
performed,  by  the  substituted  judge.  The 
objection  that  the  substituted  Judge  act- 
Ing  under  such  law  did  not  have  power  to 
exercise  all  tbe  Judicial  functions  and  per- 
form all  thedntles  of  Judge  of  the  chan- 
cery court  of  Richmond  might  justly  be 
characterized  as  unreasonable.  If  we 
had  a  statute  or  constitutional  provision 
of  such  amplitude  before  us  there  could  be 
no  difficulty  in  settling  the  question  of  ju- 
risdiction involved  in  the  case  at  bar. 
The  case  has  no  bearing  in  support  of 
plaintiff's  poeitioQ.  The  only  inference  we 
can  draw  from  it  bearing  upon  tlie  case 
at  bar  is  that,  if  such  a  provision  of  law 
was  necessary  to  authorize  the  substitut- 
ed judge  to  perform  ail  the  duties  of  the 
regular  judge  in  vacation  as  well  as  in 
holding  court  In  that  case,  theu  is  not 
such  a  provision  of  law  necessai-y  In  tliis 
z&m  to  sustain  tbe  Jurisdiction  of  a  judge 
of  the  district  court  in  performing  all  the 


duties  of  another  district  Judge,  both  in 
holding  court  and  in  Vacation? 

Plaintiff's  counsel  cite  the  case  Ex  parte 
Angus.  28  Tex.  App.  203,  12S.W.Rep.  1099, 
a  case  arising  In  Texas,  wliere  one  district 
judge  heard  a  writ  of  buheuft  corpus  at 
chambers  for  another  district  judge.  Th« 
jurisdiction  of  the  Judge  who  beard  tbe 
writ  being  questioned,  tbe  court  of  ap- 
peals said:  "It  may  be  contended  that. 
Burke  being  absent,  Tlxker,  to  obtaii| 
jurisdiction,  must  Issue  the  writ  himself, 
and  make  It  returnable  before  hini,  (TucKt 
ER.)  We  answer  this  by  this  proposition ; 
Burke  being  absent.  If  Tuckgu  could  issue 
and  hear  the  writ,  he  evidently  cuuld  hear 
a  writ  which  had  been  legally  Issued  by 
BuBKB.  In  support  of  this  proposition 
we  refer  to  article  1124.  Rev.  8t:  'Any 
Judge  of  the  district  court  may  hold  court 
for  or  with  any  other  district  Judge,  and 
the  judges  of  the  several  district  courts 
may  exchange  districts  whenever  they 
may  deem  It  expedient  to  do  so."*  If  these 
judg(>s  could  la  wfully  exchange  districts, 
then  in  that  way  the  Judge  of  ooe  district 
could  become  the  judge  of  another  district 
throughout  the  whole  extent  thereof,  for 
all  tbe  courts  thei-eof,  and  for  all  judicial 
and  ministerial  purposes  devolving  npun 
the  Judicial  office.  This  of  course  would 
Include  any  duties  to  be  performed  at 
chambers.  In  addition  to  that,  any  dis< 
trict  judge  was  authorized  to  hold  court 
for  or  with  another  district  Judge.  The 
law  controlling  tbe  decision  in  this  case 
renders  it  inai>plicable  to  the  case  at  bar. 
The  case  of  Land,  etc.,  Co.  v.  Engley, 
(Colo.)  23  Pac.  Rep.  452,  and  the  case  of 
Wyers  v.  State,  21  Tex.  App.  448.  2  S.  W. 
Rep.  816,  shed  no  light  on  the  question  In- 
volved in  the  case  before  us.  In  the  for- 
mer case  the  sole  question  raised  was  as 
to  which  Judge  should  settle  and  anthen- 
ticate  the  bill  ol  exceptions.  It  was  held 
that  tbe  same  should  be  done  by  the  judge 
who  presided  at  the  trial  and  made  tlie 
rulings  excepted  to.  In  the  latter  case  it 
appears  that  the  only  question  was  as  to 
whether  it  appeared  by  the  record  that 
tbe  Judge  who  presided  was  authoriied  to 
preside  at  the  trial.  The  court  answered 
that  question  by  observing  that  the  rec- 
ord uliowed  that  the  judge  who  tried  the 
cause  was  presiding  in  exchange  with  tlie 
regular  judge  Of  the  district.  This  was 
held  a  snflicient  showing. 

A  case  more  nearly  in  point  than  any 
other  brought  to  our  attention  Is  the  case 
of  People  V.  O'Nell.  47  Cal.  109.  cited  by 
respondent's  counsel.  In  that  case  tlie 
court  say:  "The  order  recites  that  the 
writ  was  returnable  before  the  undersigned 
district  judge  of  the  fourteenth  judicial 
district,  presiding  In  the  sixth  Judicial  dis- 
trict court;  but  It  appears  from  tbe  order 
of  Justice  ^PRAGUE,  ordering  the  writ  to 
be  returned  before  Judge  Reardon,  that 
it  directs  the  return  to  be  made  before  tbe 
Honorable  T.  B.  Keabdon,  at  the  district 
court  room,  in  the  city  of  Sacramento, 
and  omits  any  reference  to  the  fnct  that 
he  was  then  presiding  in  the  sixth  judicial 
district  court.  But  it  further  appears 
that  at  the  time  when  the  bubeas  cnrjma 
case  was  being  heard  before  Judge  Rrab- 
DO.N-  the  district  court  for  the  sixth  judicial 


Digilized  by 


Google 


Monl.) 


WALLACE  V.  HELENA  EL.  BIT.  GO. 


281 


district  for  Sacramento  coanty  was  Id  aes- 
HioD.  presided  over  by  Judge  Bumaoe,  the 
judge  of  that  court. "  Under  that  atate  of 
facta  the  court  observed:  "It  is  legally 
iniptiasible  that  Judge  Rkardon,  wbeo  ha 
made  the  order,  was  presldingjudgeof  the 
sixth  iadicial  district  court,  wbich  was  at 
the  time  in  actual  session,  presided  over 
byiteowD  Judge,  and  the  order  was  Im- 
properly placed  among  the  flies  of  the 
court. "  The  contempt  proceedings  for 
the  violation  of  the  order  were  declared 
Qull  and  void  for  want  of  Jurisdiction.  It 
is  proper  to  observe  that  a  qoeHtion  of 
practice  decided  in  that  case  is  decided 
otherwise  In  a  later  California  case,  (Tyler 
V.  Connolly.  65  Cal.  28.2  Par.  Bep. 414,)  but 
the  soundness  of  the  reasoning  and  the 
conclusion  reached  upon  the  point  under 
^lonsideration  has  never  been  questioned 
by  any  court  to  our  knowledge,  and  liad 
the  case  been  brought  up  by  certiorari, 
the  same  result  would  have  been  reached, 
and  no  question  of  practice  Involved. 

The  case  of  Gale  v.  MIchle,  47  Mo.  326.  in- 
volving a  question  ol  jurisdiction,  which 
was  determined  by  construing  a  provision 
uf  the  Missouri  eonstitntlon,  we  tliink  has 
a  strong  hearing  by  analogy  upon  the 
'  case  at  bar.  The  point  iu  controversy,  as 
well  as  the  conclusion  reached  by  the  su- 

Sreme  court  of  that  state.  Is  stated  by 
udge  PbiijBMON  Buss  as  follows:  "The 
quesiion  then  arises,  whether  the  Judge  of 
the  Gasconade  circuit  court,  being  himself 
Intereste^l  in  the  cause,  had  a  right  to  call 
upon  a  judge  of  a  neighboring  circuit, 
who  was  present,  to  sit  and  determine 
said  cause.  If  he  bad  such  right,  he  must 
bare  obtained  it  from  the  constitution  of 
the  state,  tor  It  will  not  be  pretendefl  that 
considerations  of  convenience  or  of  fair- 
ness merely  will  control  the  Jurisdiction  of 
a  court,  or  point  out  the  judge  who  Is 
entitled  to  hold  it.  'Reliance,  doubtless, 
was  ^ad  upon  section  17,  art.  6,  of  the 
constitution,  which  reads  as  follows:  'If 
there  be  a  vacancy  in  the  office  of  Judge  of 
any  circuit,  or  If  he  be  sick,  absent,  or  from 
any  cause  unabletu  hold  any  term  of  court 
of  any  county  of  his  circuit,  such  term  of 
court  may  be  held  by  a  Judge  of  any  other 
circuit ;  and  at  the  request  of  the  Judge  of 
any  cireult,  any  term  ufcourt  in  his  circuit 
may  be  held  by  the  judge  of  any  other 
ctrcolt.*  In  this  case  both  Judges  evident- 
ly construed  the  authority  given  a  Judge 
of  another  circuit  to  hold  one  of  the  terms- 
of  the  Gasconade  circuit  court,  at  the  re- 
quest uf  its  jadge,a8  also  giving  authority 
to  sit  iu  a  particular  cause  at  his  request, 
the  terra  being  held  by  himself.  But  no 
Bucb  authority  Is  contained  in  the  section, 
either  directly  or  by  implication."  If, 
then,  the  power  to  call  In  another  circuit 
Judge  to  hold  a  term  of  court  gives  no  au- 
thority, expressly  or  by  implication,  to 
call  in  such  judge  to  hold  part  of  a  term, 
or  try  one  cause,  a  fortiori  it  must  be 
0ald  that  the  authority  to  call  in  another 
district  judge  "to  hold  court"  does  not 
confer  authority  on  the  substituted  judge 
to  exercise  powers  and  discharge  duties 
not  involved  In  holding  court;  that  is.  to 
exercise  the  powers  of  the  resident  Judge 
of  the  district  at  chambers  In  vacation. 
TTnderour  system,  any  district  Judge  has 


power  to  go  Into  another  Judicial  district 

and  hold  court  for  another  district  judge. 
But  we  are  confident  tliat  the  framers  of 
our  state  constitution  did  not  cimtemplate 
that  the  Judges  of  thedtstrlctcourt  should 
exercise  concurrent  Jurisdiction  in  one  dis- 
trict until  tbeautfaorityso  to  do  was  given 
by  legislation— Ffrst,  because  the  constitu- 
tion provides  (section  12,  art.  8)  that  one 
judge  shall  be  chosen  iu  each  district  by 
the  electors  thereof;  secondly,  because  the 
constitution  provides  that  the  legislative 
assembly  may  increase  the  unmber  of 
Judges  in  any  district,  (section  14,  art.  8.) 
If  this  view  is  correct,  there  could  have 
been  only  onedlstrict  judgeof  the  first  dis- 
trict when  the  order  In  question  was 
made;  and  if  Judge  Galbbaith  was  the 
Judgeof  said  district  to  all  intents  and 
purposes,  not  only  to  hold  court,  but  to 
exercise  the  Judicial  functions  out  of  court 
in  vacations,  between  adjournments  of 
court,  until  the  completion  of  the  trial  or 
trials  which  were  progressing  before  him, 
ItfoliowH that  JudgeHuNT  was  superseded 
during  that  time.  The  record  shows  that 
when  Judge  Galbbaith  issued  said  order 
of  injunction  at  chambers.  Judge  Hunt 
was  in  his  district  in  the  city  of  Helena, 
where  the  district  court  for  the  first  dis- 
trict was  held ;  and,  further,  that  while 
Judge  GAi3RArFH  was  there  after  the  trial 
of  the  cause  before  him  had  commenced, 
Judge  HCNT  presided  In  his  own  court  to 
dispose  of  general  matters  pending  when 
Judge  Galbraith  was  not  actually  occu- 
pying the  .bench,  and  when  Judge  Hunt 
left  the  bench  Judge  Galbbaith  proc^ded 
with  said  trial. 

It  Is  contended  by  counsel  for  plaintiff 
that  the  statute  authorised  Judge  Gal- 
bbaith to  Issue  said  order  at  chambers,  and 
the  following  provision  is  cited:  "An  in- 
junction is  a  writ  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.  The 
order  or  writ  may  be  granted  by  thecourt 
In  which  the  action  is  brought,  or  by  a 
Judge  thereof;  and  when  made  by  a  Judge 
may  be  enforced  as  the  order  of  thecourt. " 
Section  172,  Code  Civil  Proc.  To  support  the 
position  of  plaintiff's  counsel.  It  Is  con- 
tended that,  because  Judge  Galbbaitu 
held  court  In  the  first  district  on  Satur- 
day, and  court  having  adjourned  until 
Monday,  and  Judge  OALBUAiTHnot  hav- 
ing finished  the  trial  of  the  cause  on  trial 
before  him,  and  presided  again  on  the  fol- 
lowing Monday,  thereby  he  was  Judge  of 
the  said  court  during  the  interim  from  the 
adjournment,  on  Saturday,  until  court 
convened,  on  Monday:  or,in  the  language 
of  the  statute,  he  was  "a  Judge  thereof," 
—that  Is,  Judge  of  thecourt  whei'eln  tbeac* 
tlon  was  pending  In  which  Injanction  was 
sought,— and  thereforethe  statute  referred 
to  him.  We  will  dwell  upon  this  proposi- 
tion a  moment,  although  the  record 
shows,  as  before  observed,  that  Judge 
Hunt  was  in  bis  district,  at  the  place 
where  the  first  Judicial  district  court  Is 
held,  at  the  time  the  order  of  injunction  was 
Issued,  and  that  Judge  Hunt  convened 
his  court  on  the  following  Monday  morn- 
ing, passed  upon  motions  and  demurrers, 
and  thereafter  Judge  Galbraith  heldcourt 
and  proceeded  with  the  trial  which  had 
been  progressing  before  blm  on  the  pre- 
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eedlng  SatDTda.T'  Iftfae  trial  proceeding 
before  Judge  Galbraith  in  the  first  dis- 
trict bad  been  flniehed  on  Saturday,  and 
be  bad  no  further  engagement  to  bold 
court  In  the  first  district  at  tbat  time,  it 
would  hardly  be  contended  that  when  he 
descended  from  the  bench,  taaTing  finished 
his  engagement  there,  be  would  still  have 
held  Judicial  authority  in  the  first  district, 
although  he  may  have  remained  In  the 
city  of  Helena  some  time.  But  because 
he  had  not  finished  the  trial  of  said  uause, 
— that  is,  because  be  proposed  to  hold 
court  for  the  Jndge  of  tlie  first  district  at 
a  future  ttme.--he  stUI  held  the  Judicial 
power  In  and  tor  the  first  district  during 
the  Interim,  and  could  issue  orders  In  -va- 
cation. In  other  cases  pending  there,  until 
that  Intention  was  fulfilled.  But  how 
would  it  be  If  that  intention  to  hold 
court  at  a  future  time  never  was  fulfilled 
by  that  Judge?  Suppose  the  parties  dur- 
ing the  Interim  nhould  settle  the  contro< 
Tersy  and  dismiss  the  action,  independent- 
ly of  such  Judge,  by  causing  the  clerk  of 
the  court  to  enter  an  order  of  dismissal  In 
the  register,  as  could  be  done  under  sec- 
tion 242,  Code  CItH  Proc. ;  or  suppose  that 
from  sickness  of  the  Judge  or  his  family, 
or  of  flomd  of  the  litigants, counsel.  Jurors, 
or  from  other  cause,  the  further  progress 
of  the  trial  bad  been  postponed  for  say  10 
days;  or  suppose  again  that  at  the  close 
of  such  trial  a  motion  was  made  to  ar- 
rest Judgment,  or  a  motion  of  some  other 
character,  which  the  Judge  reserved  under 
advisement  for  a  fortnight,  and  under 
some  such  conditions  Judge  Galbkaith 
left  off  holding  court,  and  Judge  Hunt 
proceeded  with  the  regular  business  uf  bis 
court,  which  Is,  under  the  constitution, 
"always  open  for  the  transaction  of  busi- 
ness except  on  legal  holidays  and  non- 
Judicial  days,"  (section  17,  art.  8.) — would 
Judge  Galbraith  still  have  been  Judge  of 
the  first  Judicial  district  court  during  the 
Interim  ?  He  would  according  to  the 
theory  of  plaintiff's  counsel,  and  would  be 
autborizea  to  .Issue  orders  at  chambers  In 
cases  pending  In  the  first  Judicial  district 
court.  But  suppose  again  that  while  the 
Judge  was  presuming  to  hold  such  ephem- 
eral JurlBdlctlon  by  virtue  of  a  precarious 
link  of  unfinished  business  which  connect- 
ed his  Judicial  power  with  such  ottier  dis- 
trict the  parties  should,  without  his 
knowledge,  settle  the  controversy  and  dis- 
miss the  action,  such  Judge  would  have  no 
unfinished  matter  requiring  him  to  return 
to  that  bench ;  thereby  would  be  broken 
the  uncertain  tenure,  whereby  such  Judge 
was  presuming  to  bold  a  Jurisdiction  and 
was  acting  ut  chambers  upon  other  mat- 
ters pending  In  such  district;  and  such 
Judge  would  be  thereby  divested  of  uU  ju- 
dicial power  in  such  foreign  district.  We 
do  nut  think  that,  after  careful  considera- 
tion of  the  subject.  It  will  be  seriously  ar- 
gned  that  under  such  convertible,  capri- 
cious, and  uncertain  conditions  and  con- 
tingencies the  Judge  of  one  district  can  re- 
tain his  Jurisdiction  as  Judge  of  a  court  In 
another  district  In  vacation,  when  he  Is 
not  holding  such  court.  We  are  irresisti- 
bly drawn  to  theconclusion  that  such  a  the- 
ory is  untenable,  and  that  the  proper  con- 
■tmctlon  of  tbe  constitutional  provision 


in  question  Is  that,  when  a  Judge  of  one 
district  goes  Into  another  to  bold  court, 
he  is  Judge  of  the  latter  court  while  b« 

f>reaides ;  and,  further,  that  It  requires  1^- 
Blatlon  to  enable  tbe  district  Judges  to  go 
Into  districts  other  than  their  own,  and 
become  tbe  Judges  of  sucbotherdistrictato 
all  Intents  and  purposes  for  temporary  oc- 
casions. 

Many  suggestions  are  made  in  the  peti- 
tion for  rehearing  which  rest  wholly  upon 
considerations  of  convenience.  We  do  not 
regard  these  eu^esfions  as  entirely  out 
of  place  In  Illustrating  the  cflect,  where 
two  reasonable  constructions  are  possible. 
1  Bl.  Comm.  68,  and  notes.  This  court  waa 
not  unmindful  of  those  consideratlonswhen 
thlscasewas  originally  determined.  We  fall 
to  see,  however,  that  the  conditions  or  cir- 
cumstances surrounding  the  litigants  in 
question  were  Inconvenlentatlbetimesalci 
order  was  made.  Judge  Hu.'<T,of  tbe  first 
district,  was  In  bis  district  at  the  time, 
empowered  by  law  to  Issue  the  order  in 
vacation  at  chambem,  while  another  dis- 
trict Judge  wan  presiding  over  tbe  court  of 
that  district  the  same  day  on  which  the 
order  was  Issued,  and  such  order  could 
have  been  Issued  as  a  court  order.  Tbe 
suggestion  addressed  to  this  court  that 
**  there, might  be  a  suspension  of  the  writ 
of  injunction  indefinitely,"  or  tbat  tbe 
writ  wonld  be  unavailable  as  a  saf^uard 
to  protect  the  rights  of  property,  by  rea- 
son of  the  Jurisdiction  of  the  district 
Judges,  as  we  regard  the  constitutional 
provisions  on  that  subject,  Is  equally  sp^ 
clous.  When  we  concdder  that  the  consti- 
tution provides  tor  eight  Judicial  districts 
In  the  state,  and  a  district  Judge  resident 
In  each  district,  with  provision  that  In 
case  of  vacancy  the  governor  may  fill  the 
same  by  appointment,  with  the  provision 
tbat  In  districts  comprising  only  one  coun- 
ty the  district  court  shall  always  be  open 
for  the  transaction  of  business  except  on 
holidays  and  non-jndiclal  days,  and  In 
districts  composed  of  more  than  one  coun- 
ty the  Judges  may  fix  the  terms  of  court, 
which  shall  not  be  less  than  four  per  an- 
num, with  the  provision  that  any  Judge  of 
the  district  court  may  hold  court  for  any 
other  district  Judge,  and  the  statute  pro- 
viding tbat  the  resident  district  Judges  are 
empowered  to  Issue  tbe  order  of  injunction 
at  chambers  as  well  as  by  way  of  a  court 
order,  and  that  said  order  may  be  Issued 
by  a  non-resident  district  Judge  as  a  court 
order  when  holding  court  in  another  dis- 
trict,—under  such  conditions  as  these  the 
criticism  is  without  force  or  JuRtlfication. 
If  the  framers  of  our  constitution  had  in- 
tended to  provide  that  the  district  Judges 
might  exchange  districts  ad  HMtaia,  and 
thereby  the  district  Judge  of  one  district  bo- 
come  invested  with  all  the  Judicial  powerln 
and  for  another  district,  of  course  they 
would  have  so  provided.  It  Is  fair  to  pre- 
sume that  they  bad  before  them  the  consti- 
tutions of  other  stated,  framed  on  tbe 
theory  frfestabllsfaraent  of  district  courts 
and  the  Jurisdiction  of  such  courts  and  tbe 
Judges  thereof,  as  well  as  knowledge  of 
th?  construction  of  such  provisions  by  tbe 
courts;  but  they  adopted  no  such  lan- 
guage. It  wilt  be  observed  thatauthori^ 
to  "exchange  districts  "  Involves  infinitely' 
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luure  than  aothority  toehold  court  for 
ttny  other  dtatrict  Jadge. "  Under  autborl- 
^"to  exchange  dlBtrlets."  Judge  Hunt, 
whose  district  coraprlses  only  one  county, 
might  exchange  districts  with  Judge 
Galbcaitb,  and  thereby  become  Imme- 
diately invested  with  all  thejadiclal  power 
of  dietrlct  Ju'^ge  of  a  district  comprising 
three  counties,  not  only  to  bold  all  courts 
of  such  conntiee,  be  could  exerdse  all  Judi- 
cial pcwer  devolving  upon  theofflceof  dis- 
trict Judge  of  the  latter  district  in  holding 
court  and  in  vacation;  whereas,  if  he  was 
called  upon  to  "holdcourt^for  JudgeOAU- 
BEArrB,  It  might  be  for  a  day,  or  for  the 
trial  of  one  cause,  in  Jefferson  county  on- 
ly, and  Judge  Qai^baith  might  proceed 
to  hold  court  In  another  county  of  bis 
own  district  and  exercise  his  Judicial  pow- 
er In  vacation  throughout  his  own  dis- 
trict. Is  it  to  be  presumed  that  the  fram- 
ers  of  our  constitution  adopted  language 
without  duly  weighing  Its  Import  and 
scope  of  meaning,  as  distlngulBhed  from 
other  lormB,  eepectally  where  othnr  forms 
have  been  construed?  Mr.  Cooley,  upon 
tbis  subject, says:  "In  Interpreting  clauses 
we  must  presume  that  words  have  been 
employed  In  their  natural  and  ordinary 
meaning.  As  Marshall,  C.  J.,  says,  the 
framers  of  the  constitution  and  the  people 
who  adopted  it 'must  be  understood  to 
bave  employed  words  In  thpir  natural 
Bcnae,  and  to  have  Intended  what  they 
bave  said.'  This  is  bnt  saying  that  no 
forced  or  unnatural  construction  Is  to  be 
put  upon  their  language,  and  It  seems  so 
obvious  a  truism  that  one  expects  to  see 
it  unlveraally  accepted  without  question ; 
but  the  attempt  is  made  so  often  by  Inter* 
ested  snbtlety  and  Ingenious  refinement  to 
Indnce  the  court  to  force  from  these  in- 
•truroents  a  meaning  which  their  framers 
never  h^d  that  It  frequently  becomes 
necessary  to  redeclare  this  fundamental 
maxim.'*  Cooley,  Const.  .Lira.  (6th  Ed.) 
71.  Again,  the  same  author  observes: 
"Every  sucb  instrument  Is  adopted  as  a 
whole,  and  a  clause  which,  standing  by 
Itself,  might  seem  of  doubtful  import, 
may  yet  be  made  plain  by  compansons 
with  other  clauses  or  portions  of  the 
same  law. "  Id.  70.  Although  the  framers 
of  our  constitution  went  far  in  providing 
for  the  convenient  administration  of  Jus- 
tice inonrstate,  a  study  of  that  Instru- 
ment plcdnly  shows  that  they  left  to  the 
legislative  assembly  the  further  enact- 
ment cf  provisions  to  render  theadminls- 
tration  ol  josticestill  moreconvenient  and 
speedy,  by  providing  In  detail  for  supply- 
ing temporary  vacancies  or  absence  or 
disabilities  ocmrring  In  respect  to  the 
office  of  district  Judge,  (sections  12-14, 
37;)  and  we  cannot  supply  all  that  may 
be  needed  by  construction.  Indeed  the 
dansein  question  is  so  direct,  plain,  and 
concise  there  Is  no  room  for  interpreta- 
tion between  two  or  more  possible  con- 
stmctions.  Nor  is  the  position  plaintiff's 
counsel  contend  fur  supported  by  any  im- 
plication to  be  found  in  said  clause  by  any 
antborized  rule  of  Interpretation.  We 
-tbfnk  the  construction  or  Implication  eon- 
■Craded  for  by  plaintiff's  counsel  would  in- 
wolTe  greater  Inconvenience,  uncertainty, 
tfnd  derangement  in  the  working  of  our 


judicial  system  than  Is  Involved  In  follow- 
ng  the  plain  meaning  expressed  In  the 
clause  in  question.  We  leave  the  clause 
to  b^  given  its  fullest  scope  and  import  in 
the  Investiture  of  any  district  judge  with 
powdr  to  hold  court  111  another  district, 
and  with  every  implication  necessary  to 
clothe  such  Judge  with  every  power  and 
attribute  which  can  be  exercised  In  fuIHU- 
ing  the  office  of  presiding  over  or  holding 
court  In  another  district. 

The  exercise  of  no  such  power  Is  qnes- 
tloned  In  this  case.  After  much  careful 
study  ul  the  constitution  and  aatborlties 
in  reference  to  this  subject,  we  see  no  rea- 
son why  an  enactment  similar  to  the  Vir- 
ginia law  referred  to  supra  may  not  be 
put  in  force  In  this  state,  with  some  far* 
ther  provisions  toauthoriie  a  state  officer 
by  requisition  to  call  upon  a  district 
Judge  to  hold  court  and  perform  all  other 
duties  of  district  Judge  of  another  district 
when  the  judge  of  such  district  Is  unable 
from  any  cause  to  dlschur^  the  same.  In 
order  to  give  weight  to  the  argument  ol 
counsel  for  plaintiff,  it  has  been  ques* 
tloned  that  If  the  Jurisdiction  contended 
for  has  not  been  f^ven  by  the  constitution 
the  legislature  has  no  power  to  pass  such 
an  act  as  suggested.  If  the  legislature 
cannot  so  provide.  It  is  because  the  consti- 
tution prohibits  It.  The  legislature  Is  the 
supreme  law-maltlug  power  for  the  state 
on  all  rightful  subjects  of  legislation,  ex- 
cept as  restricted  by  the  constitution. 
Cooley , Cons t.  LIm . (oth  Ed . )  105-109.  There 
Is  no  such  prohibition  In  that  instrument. 
Therelsexpre«s  authority  given  to  the  legis- 
lature to  change  the  boundaries  of  Judicial 
districts.  Thereunder  a  county  may  be 
talien  from  the  Jurisdiction  of  one  judge 
and  placed  permanently  under  the  Juris- 
diction of  another  judge,  tor  all  Judicial 
purposes.  Cannot  that  which  may  be 
done  permanently  be  alB6  done  tem- 
porarily? Moreover,  It  may  be  said, 
upon  authority,  that  the  legislature  is 
competent  to  add  statutory  Jurisdiction 
to  constitutional  Jurisdiction,  pnivlded 
that  the  statutory  jurisdiction  Is  In  bar^ 
mony  with  and  does  not  infringe  or  cur- 
tall  the  constitutional  Jurisdiction.  Har- 
ris V.  Vnnderveer's  Ex'r,  ai  N.  J.  Eq.  4^4; 
Supervisors  v.  Arrighl.  54  Miss.  668;  Mar- 
tin V.  Harvey,  Id.  685;  Bank  v.  Duncan, 
62  Miss.  740 ;  People  v.  Hurst,  41  Mich.  828, 
1  N.  W.  Rep.  1027;  Wells.  Jur.  54. 

Some  suggestions  herein  may  be  subject 
to  the  criticism  of  being  mere  dicta;  but 
this  subject  has  been  argued  with  such 
cealand  ability  by  the  learned  counsel,  and 
engages  s.uub  interest  on  the  part  of  the  Judi- 
ciary and  bar  of  the  state  as  well  as  able 
gentlemen  who  aided  in  framlngthe  consti- 
tution so  lately  adopted,  that  we  have  felt 
justified  In  giving  the  subject  a  broad  and 
extended  discussion.  From  all  the  pointv 
of  view  from  which  the  subject  has  been 
examined,  following  authority,  sound 
rules  of  interpretation  and  reasoning,  we 
must  adhere  to  the  conclusions  originally 
reached  in  this  case. 

Blake,  C.  J.,  concurs. 

De  Witt,  J.,  {dlaaentln^.)  The  facts  ol 
the  case  are  fully  stated  in  the  opinion  of 
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the  coart  upon  the  original  bearing,  July 
term,  1890.  Upon  the  rehearinK  the  re- 
spondent has  more  lullj  presented  the 
qaestlou  of  iarisdictlon,  apon  which  point 
the  case  was  orlf^nally  decided,  and  cited 
authorities  which  have  led  me  to  reform 
my  views  by  virtue  of  which  I  concurred 
In  that  declslun.  In  the  learned  opinion 
of  the  majority  of  the  court  just  read,  the 
orlf^inal  conclusion  Is  at&rmed.  I  regret 
that  I  cannot  agree  with  my  associates  in 
that  result,  and  will  state  the  grounds  of 
luy  dissent.  Against  the  views  of  the  ma- 
jority of  the  court  a  serious  argument  ab 
im-onvenienti  may  be  made.  Somesugges- 
tloos  In  that  direction  are  as  follows: 
Tinder  article  8,  §  37,  Const.,  a  Judge  may, 
If  he  be  not  otherwise  prohibited,  legally 
absent  himself  from  the  state  for  a  limited 
perioct.  If  a  Judge  arall  himself  nf  this 
permission,  or  If  he  be  temporarily  dls- 
qualifled,  by  Illness  or  otherwise,  the  Im- 
portant writ  of  Injunction  cannot  at  all 
times  be  set  In  motion.  If  a  Judge  be 
holding  court  for  another,  under  the  pro- 
vision of  section  12,  art.  8,  Const.,  a  pre- 
mium Is  held  out  to  the  evil  minded  to 
commit  outrages,  during  the  periods  be- 
tween the  sestiionB  of  the  court,  which  the 
Judge  is  powerlMs  to  prevent.  In  the  tem- 
porary disqualtflcatloD  or  absence  uf  the 
Judge,  or  a  vacancy  in  his  office,  a  vast 
amount  of  formal  work  done  at  chambers 
would  be  suspended.  The  argument  ab 
inconrententl  cannot  prevail,  nor  Is  It  of 
weight  In  the  face  of  positive  law;  but  In 
doubtful  cases,  and  where  two  construc- 
tions are  poseible,  It  avalleth  much.  Peo- 
ple V.  McCauley,  1  Cal.  379;  Bear  v.  Co- 
hen. 65  N.  C.  513.  It  the  constitution  and 
laws  can  be  so  construed  as  to  save 
the  ever-present  Invocation  of  the  great 
remedy  of  Injunction,!  am  of  opinion  that 
It  Is  the  duty -of  the  court  to  follow  such 
construction.  I  feel  that  I  must  be  amply 
satisfied  that  the  framers  of  the  constitu- 
tion so  Intended  before  I  can  consent,  that 
at  any  time  the  people  shall  be  deprived  of 
the  beneficent  operation  of  this  writ. 
With  these  views,  I  ueek  a  construction  of 
the  constitution  that  will  protect  the 
rights  of  property  and  not  leave  them  to 
wanton  destruction.  The  conntltution, 
§  20.Schedule,  §  I.  Is  as  follows:  "All  laws 
enacted  by  the  legislative  assembly  of  the 
territory  of  Montana,  and  in  force  at  the 
time  the  state  shall  be  admitted  to  the 
Union,  und  not  Inconsistent  with  tills  con- 
stitution or  the  constitution  or  laws  of 
the  United  Status  of  America,  shall  be  and 
remain  in  full  force  as  the  laws  of  the  sta  te 
until  altered  or  repealed,  or  until  they  ex- 
pire by  tiieir  own  limitation. "  At  tlie  time 
the  state  was  admitted  to  the  TTuion  there 
was  in  force  the  following  law  of  the  terri- 
tory: "An  injunction  is  a  writ  or  order 
requiring  a  person  to  refrain  from  a  par- 
ticular act.  The  order  or  writ  may  be 
granted  by  the  court  In  which  the  actlou 
is  brought,  or  by  a  Judge  thereof,  and 
when  made  by  a  Judge  may  be  enforced  as 
the  order  of  the  court."  Section  172,  Code 
("Ivil  Proc.  This  provision  of  the  law 
seems  to  me  to  be  devoid  of  ambiguity. 
When  It  says  that  tliewrit  or  order  may 
be  granted  by  the  court  In  which  the  ac- 
tion IB  brought,  or  by  a  Judge  thereof,  It 


may  not  mean  that  It  may  be  granted  at 
rhamhera  by  any  Judge  of  any  district 
court-In  the  state,  whether  he  be  the  reieu- 
lar  Judge  of  the  particular  court  or  not,  fas 
to  this  I  express  no  opinion;)  but  it  does 
certainly  mean  that  it  may  begranted  bya 
Judge  of  the  court  Id  whlch'the  action  is 
brought. 

Two  inquiries  present  themselves:  (1) 
Was  JndgeUALBRAiTa,  when  he  issued  the 
order,  a  Judge  of  the  first  Judicial  district 
court?  Uhewere,ltmu8tfollow.underaec- 
tlou  172,  Code  Civil  Proc.,  cited  above,  that 
he  had  Jurisdiction  to  Issue  the  order,  pro- 
vided (2)  that  said  section  172  is  not  in- 
consistent with  the  provisioriH  ol  the  con- 
stitution In  reference  to  the  Jurisdiction 
and  organization  of  the  district  coarts 
and  the  powers  of  the  judges  thereof.  My 
associates  are  of  the  opinion  that  Judge 
Galbbaitb  was  not  a  Judge  of  the  first  Ju- 
dicial district  court,  In  the  full  sense  of 
that  term.butthat  his  authority  was  lim- 
ited to  simply  presidinie  over  an  open  ses- 
sion of  that  court.  I  bellevethat  a  broad- 
er view  must  obtain.  In  discussing  the 
cases  where  my  learned  brother  writing 
the  opinion  of  the  majority  has  quoted  the 
text,!  will  not  repeat  that  whicn  is  cited 
by  him,  but  will  comment  upon  his  con- 
clusions. Section  12,  art.  8,  Const.,  pro- 
vides, among  other  things,  as  follows: 
"Any  judge  of  the  district  court  may  hold 
court  for  any  other  district  Judge,  and 
shall  do  so  when  required  by  law.  '*  The 
action  In  which  the  Injunction  order  was 
granted  was  commenced  In  the  first  dis- 
trict court  June  21,  1890.  Judge  Gal- 
BRAiTH,  of  the  fifth  district,  pursuant  to 
the  provision  of  the  constitution  above 
cited,  held  court  in  the  first  district,  for 
Judge  Hunt,  duriug  the  court  hours  of 
thatday,  which  was  Saturday.  All  that 
appears  In  reference  to  Judge  Hunt  on 
that  day  Is  that  he  was  present  In  the  city 
of  Helena,  where  said  court  was  held.  He 
did  jiot  hold  any  court  that  day,  nor  exer- 
cise any  Judicial  functions.  Judge  Gal- 
BRAiTH  continued  to  hold  court  on  the 
Monday  following,  June  23d.  Between  the 
adjournment  ot  Saturday  and  the  conven- 
ing of  Monday  hn  was  ot  course  not  on  the 
bench,  or  doing  the  work  which  is  done  in 
court.  During  this  period,  and  on  Sat- 
urday afternoon,  at  chambers,  he  issued 
the  Injunction  order  complained  of.  Dur- 
iug the  whole  o(  this  period— this  Satur- 
day, Sunday,  ind  Monday — he  was  doing 
all  l:hat  is  understood  as  "holding  court." 
He  left  the  bench  for  the  night,  and  for  a 
non-Judtcial  day;  but  on  these  days  he 
was  "holding  court"  In  the  full  sense  of 
the  term.  He  could  have  done  nothing 
further  which  would  have  rendered  a  ful- 
fillment of  the  definition  of  the  term  "hold- 
ing court"  any  more  complete.  What  was 
the  character,  official  or  otherwise,  of  the 
Individual  Thomas  J.  Galbralth,  when  he 
was  thus  "holding  court,"  as  described? 
Was  he  a  referee?  Was  he  a  trier  of  a 
single  cause,  by  stipulation  or  otherwise? 
Were  his  functions  limited  by  any  order 
aNsignlnir  him  to  this  court,  or  was  be  a 
Judge  of  the  court?  And  let  itberemein- 
t)ered  vhat  the  statute  (section  172)  says 
that  tlie  writ  or  order  may  be  granted  by 
"a  judge,"  "a  judge  of  the  court."  The 
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words  "a  judge"  occur  twice  In  the  stat- 
ute, and  give  the  air  of  deliberation  to  the 
expression.  It  need  not  be  "  the  Judge  '  of 
the  court.  The  article  "a**  senms  to  me  to 
be  suggestive.  It  the  law  read  "the 
Judge,"  there  would  be  more  reason  In 
contending  that  It  meant  the  regularly 
elected  or  appointed  Judge  ot  the  particu- 
lar court.  But  the  article  "a,"  in  itself, 
carries  the  idea  of  more  than  one  Judge. 
It  Is  equivalent  to  "any, "and  seems  to  ex- 
elude  the  application  ot  the  statute  to  the 
one  Judge  of  the  court.  I  cannot  but  con- 
clude that  Judge  Galbraith,  "holding 
court,"  as  he  was,  when  he  Issued  the  or- 
der, was  n  Judge  of  the  court,  whether  I 
regard  the  common  understiinding  ot  lan- 
guage or  the  history  of  legal  proceedings. 

I  am  not  without  support  in  my  views 
In  the  decisions  ot  the  highest  courts  of  sis- 
ter states, if  I  interpret  correctly  the  letter 
and  spirit  ot  these  decisions.  The  differ- 
ence between  the  members  of  this  court  in 
their  views  of  those  cases  has  largely  led 
to  the  divergence  in  this  decision.  I  will 
treat  those  cases  In  the  same  order  pur- 
sned  by  my  associate. 

First,  as  to  the  Florida  case,  (QarK  v. 
Rugg.  HO  Fla.  861.)  My  associates  seem  to 
hold  that  the  only  force  of  this  case  as  an 
authority  Is  Its  application  to  ourlate  terri- 
torial judicial  system ;  and  they  note  that 
counsel  have  urged  upon  our  considera- 
tion what  has  always  been  the  practice  in 
the  territory.   I  In  no  way  rely  upon  the 
territorial  practice,  but  look  only  to  the 
state  constitution,  and  the  laws  adopted 
thereby,  and  apply  "the  reasonlne  of  the 
Florida  case  to  such  coustltution  and 
laws.   The  applicability  of   the  Florida 
caHe  to  the  case  before  this  court  Is  din- 
posed  of  by  the  majority  opinion  in  this 
argument :   that  In  Florida  the  circuit 
Judges  are  appointed  by  the  governor  tor 
the  state  at  large,  but  assigned  to  a  cir- 
cuit, whereas  frith  as  the  district  court 
Judges  arenot  chosen  by  theelectors  of  the 
state  at  large,  or  appointed  by  the  gov- 
ernor for  the  state,  but  are  elected  for  a 
district  by  the  electors  of  that  district.  In 
the  view  of  the  court,  there  would  seem 
to  be  something  sacred  in  this  election  of 
a  Judge  by  the  people  of  his  district,  some- 
thing by  virtue  of  which  the  people  of  the 
district,  by  such  vote  for  their  Judge,  ex- 
cluded a  Judge  of  a  foreign  district  from 
coming  among  them  with  any  powers  ex- 
cept those  granted  by  the  constitution. 
This  ot  coprse  we  grant,  without  regard 
to  the  manner  ot  the  selection  ot  the  Judge. 
The  Judge,  whether  in  a  foreign  district  or 
Ills  own,  has  no  powers  but  thoso  granted 
by  the  constitution,  either  expressly  or  by 
necessary  implication.    But  the  sovereign 
people  who  elect  the  Judge  of  the  district 
are  the  same  sovereign  people  who  made 
tbe  conHtltntion.  The  people  of  a  district 
who  declare  their  wishes  In  the  election 
of  a  Judge  have  also,  in  a  more  solemn 
manner,  oeclared  themselves  in  the  con- 
stitution.  Therefore,  the  people  of  the 
first  district,  who  elected  Judge  Hunt, 
also,  at  the  same  election,  as  It  happens  In 
tills  Instance,  expressed  their  permission 
tliat   J udge   Galbraith    should  "  hold 
<K>nrt "  (Const,  art.  8,  $  12)  tor  Judge  Hunt  ; 
and  we  have  only  to  arrive  at  what  the 


people  Intended  in  their  constitution  by 
the  words  "hold  court."  In  this  view,  the 
Florida  case  applies  as  forcibly  to  our  sit- 
uation as  to  the  Florida  system.  And  let 
it  go  even  to  the  extent  ot  the  temporary 
suspension  of  Judge  Hunt's  Judicial  tunc- 
tions.  It  establishes  Judge  Galukaith'b 
power  to  Issue  the  order.  The  condition 
of  affairs  Is  better  it  Judge  Galbraith  be 
the  Judge,  and  the  whole  judge,  and  Judge 
Hunt  be  In  temporary  suspension,  than  It 
Jurisdiction  be  temporarily  divided  be- 
tween the  two  officers,  and  litigants  oe 
uncertain  as  to  which  department  of 
the  court  their  business  Is  properly  classi- 
fied In.  In  the  Florida  case  the  judge  was 
assigned  to  "hold  a  term  "for  another. 
There  was  not  an  order  for  him  to  "ex- 
change circuits"  under  the  constitution  ot 
that  state,  which,  perhaps,  might  Imply 
more  powerethan  "holding  a  term."  The 
expression  of  our  constitution,  "  hold 
court,"  seems  to  have  as  great  a  slgnifl- 
catlon  as  "hold  a  term."  The  North  Car- 
olina case  of  Bear  v.  Cohen,  65  N.  C.  513, 
Is  to  the  same  effect,  and  need  not  be  re- 
viewed. I  am  of  opinion  that  each  of 
these  cases  holding  that  the  substituted 
Judge  had  jurisdiction  sustains  my  view,— 
that  Judge  Oalbraith  bad  power  to  Issue 
the  order  In  question. 

In  order  to  make  clear  my  views  of  the 
Virginia  case.  It  will  be  necessary  to  cite 
a  little  more  fully  from  the  opinion  ot  the 
court,  aslollows:  "The  first  error  assigned 
Is  that  the  vacation  decree  rendered  by  A. 
B.  GmooN,  Judge  ot  the  hustings  court  ot 
Bichmond,  acting  as  a  judge  of  the  chan- 
cery court  of  Richmond,  was  a  nullity, 
and  all  acts  under  It  void,  because  there 
was  no  authority  found  in  the  law  for  a 
Judge  to  render  a  decree  iu  vacation, 
which  power  Is  not  given  by  the  author- 
ity to  render  such  decree  In  term.  •  •  • 
Section  53,  c.  1G7,  Code  Va.  1873,  provides: 
'Chancery  causes  may  hereafter,  by  consent 
of  parties  given  In  open  court,  and  en- 
tered of  record,  be  submitted  to  the  judge 
ot  the  court  In  which  such  cause  is  pend- 
ing for  decision  ordccree  to  be  made  there- 
in In  vacation,  and  all  decrees  so  made 
hereafter  and  entered  by  the  clerk  In  vaca- 
tion shall  be  deemed  and  taken  to  be  aa 
valid  HB  though  they  had  been  made  and 
entered  in  open  court.'  This  act  was 
passed  In  January, 1873;  but  it  is  contend- 
ed that  this  act  only  gave  such  authority 
to  the  Judge  of  the  court  In  which  the 
cause  is  pending,  and  that  the  Judge  of  an- 
other court,  sitting  !n  such  court,  could 
not  thus  acquire  the  needed  authority. 
It  la  provided  by  the  act  of  assembly  of 
July  11, 1870:  'During  the  absence  of  the 
Judge  of  Bald  chancery  court,  or  the  ina- 
bility of  the  said  Judge,  from  any  cause,  to 
hold  a  term  of  his  court,  or  to  sit  in  any 
particular  case,  or  discharge  any  duty  re- 
quired by  law,  the  said  term  may  be  held, 
or  said  cause  be  tried,  or  said  duty  may  be 
performed,  by  any  circuit  Judge,  or*  the 
judge  of  the  hustings  court  of  the  city  of 
Richmond.'  But  the  argument  is  still  fur- 
ther pressed  that  if  the  judge  of  the  hus- 
tings court  was  Thus  authorized  to  sit  as 
Judge,  under  the  act  ot  July  11, 1870,  the 
act  of  January  14, 1873,  which  authorlied 
the  Judge  of  that  court  to  render  decree  Id 


Digilized  by 


Google 


286 


PACIFIC  BEFOBTEB,  Vol.  25. 


(Mont 


vacation  when  the  parties  consented,  did 
not  apply  to  the  Biibatttuted  Judge,  be- 
cauHe  the  tennti  of  the  act  did  not  include 
them ;  tliat  the  authority  Is  given  to  the 
Judge  of  that  court,  and  Doneother.  The  an- 
swer is  that,  when  the  judge  of  the  hus- 
tings coart  was,  by  lawful  authority,  sit- 
ting as  Judge  of  the  chaneer7  court,  and 
holding  a  term  ol  that  court,  or  trying  a 
case  therelu,  be  was  the  Judge  of  that 
court.  He  became  Buch  by  authority  ol 
the  law  by  which  he  lawfully  ascended 
that  bench.  And  any  law  which  referred 
to  the  Judge  of  that  court,  and  granted 
any  powers,  granted  such  powers  to  him. 
Any  other  construction  of  the  law  would 
be  unreasonable. "  Morrlss  v.  Insurance 
Co.,  8  S.  E.  Rep.  386.  It  will  be  observed 
that,  by  the  Virginia  statute,  it  the  chan- 
cery Jndge  was  disabled  (1)  tn  hold  a  term, 
(2)  to  sit  In  a  particular  case,  (3)  to  dis- 
charge any  duty,  then  the  Judge  of  the 
hustings  court  might  (1)  hold  that  term, 
(2)  sit  in  the  particular  case,  (3)  discharge 
any  other  duty.  The  rendering  of  the  de- 
cree.ln  question  In  thccase  by  the  hustings 
Judge  would  come  under  the  third  classi- 
fication ol  powei-s.  If  It  appeared  that  the 
chancery  Judge  was  from  any  cause  unable 
to  render  this  decree,  the  Judge  of  the  hus- 
ttngs  court  might  do  so.  It  does  not  ap- 
pear In  the  caae  that  the  chancery  Jndge 
was  unable  to  render  the  decree-,  or  that 
the  hustings  Judge  rendered  It  forthat  rea- 
son ;  but  It  does  appear  that  the  Judge  ol 
the  hustings  court  bad  been  holding  a 
term.  The  decision  of  the  supreme  court 
does  not  proceed  upon  the  ground  that 
the  hustings  judge  could  render  the  decree 
by  reason  of  the  Inability  of  the  chancery 
Judge,  as  permitted  In  classification  3,  hu- 
pra;  but  the  decision  is  placed  upon  the 
ground  that  the  hustings  Judge  had  power 
to  render  the  decree  been  use  he  had  held 
the  term  and  wns  Judge  of  the  court,  and 
that  laws  referring  to  the  Judge  of  the 
court  referred  to  him.  Although  tbf«  Vir- 
ginia statute  is  Infinitely  broader  than  our 
constitutional  provlshra,  the  decision  of 
that  case  does  not  rest  upon  that  addi- 
tional breadth,  but  rather  upon  reasons 
above  remarked,  and  reasons  entirely  ap- 
plicable to  the  case  now  before  this  court. 
I  therefore  refer  to  the  case  with  approval, 
as  sustaining  my  position  in  the  case  at 
bar.  And,  returning  to  that  case,  it  is 
not.  questioned  that  Judge  Oalbraith 
was  lawfully  upon  the  bench  of  the  first 
district  court  on  those  days  in  June.  Con- 
sequently, under  the  Virginia  case,  any 
law  or  constitutional  provision  which 
granted  powere  to  the  Judge  of  that  court 
granted  those  powers  to  him. 

Article  1124,  Ber.  St.  Tex.,  provides: 
"Any  Judge  of  thedlstrlct  courts  may  hold 
courts  for  orwlth  anyotherdlstrict  Judge, 
and  the  judges  of  the  severuldistrictcourts 
may  exchange  districts  whenever  they  may 
deem  it  expedient  to  doso. "  The  court  of 
appeals  in  He  Angus,  12  S.  W.  Rep.  1100,  in 
construing  that  provision,  said:  "If  a  dis- 
trict Judge  may  hold  court  for  another 
judge,  has  he  not  the  authority  to  hear  a 
babeas  corpus  case  for  him  at  his  request, 
the  other  Judge  being  absent  from  the  dis- 
trict? We  will  not  discuss  this  proposi- 
tion, deeming  It  too  plain  for  discussion." 


It  may  be  observed  that  In  this  case  the 
writ  was  made  returnable  at  chambers 
and  not  before  the  court,  and  that  the  su- 
preme court  base  the  decision,  not  upon 
the  ground  of  an  exchange  of  districts, 
which  perhaps  would  In  Itself  mean  an  ex- 
change of  all  judicial  functions,  but  upon 
the  ground  that  the  substituted  Judge 
was  ''holding  court,"  and,  so  "holding 
court,"  had  the  authority  In  question  at 
chambers. 

Section  12,  art.  6,  Const.  Colo.,  substan- 
Ually  the  same  asour8,l8a8follows:  "The 
judges  of  the  district  courts  may  hold 
courts  foreach  other,  and  shall  do  so  when 
required  bylaw."  The  supreme  court  of 
that  state  (Land.  etc..  Co.  r.  Engley,  2S 
Pac.  Rep.  452)  held  that  a  Judge  so  holding 
court  tor  another  was  the  proper  Judge  to 
settle  a  bill  of  exceptions  In  a  case  so  tried 
by  him.  It  does  not  appear  whether  such 
bill  of  exceptions  was  settled  In  chambers 
or  In  court;  but  It  the  former.lt  would  not 
seem  to  be  correct,  If  the  view  of  the  nia^ 
Jority  of  the  court  in  the  matter  before  us 
obtains. 

The  case  of  People  v.  O'Nell.  47  Cal.  109, 
is  in  no  way  adverse  to  the  view  which  I 
hold.  In  that  case  Judge  Reari>on,  of 
the  fourteenth  district,  was  temporarily 
in  the  city  of  Sacramento,  in  the  sixth  dis- 
trict. While  so  there  he  heard  and  deter- 
mined a  matter  In  chambers,  and  made 
an  order  thereon.  The  opinion  says: 
"The  order  recites  that  the  writ  was  *  re 
tnmabte  before  the  undersigned  district 
Judge  of  the  fourteenth  Judicial  district, 
presiding  in  said  sixth  Judicial  district 
court.'  But  it  appears  from  the  order  of 
Justice  Spbaouk,  ordering  the  writ  to  be 
returned  before  Judge  Reardon,  that  It 
directs  the  return  to  be  made'  before  Hon. 
T.  B.  Beakdox,  at  the  district  court  room 
In  the  city  of  Sacramento,'  and  omits  any 
reference  to  the  fact  that  he  was  then  pre- 
siding In  the  sixth  Judicial  district  court. " 
The  fact  was,  as  appears  by  the  decision, 
that  Judge  Rbardon  was  not  holding 
court,  or  presiding  In  the  foreign  district. 
In  that  vitally  material  fact  the  case  Is 
wholly  distinguished  from  that  now  un- 
der consideration.  But  Judge  Galbraith 
was  holdine  court  in  the  first  district,  and 
upon  that  fact  I  find  8ufl3cient  foundation 
upon  which  to  lay  the  structure  of  my 
conclusions  herein. 

The  ap'pllcation  mnde  in  the  opinion  of 
the  majority  of  the  court  herein  of  Qale  v. 
Michie,  47  Mo.  326,  meets  neither  my  assent 
nor  my  nnders  tan  ding.  The  'opinion  of 
the  Missouri  court  Is  sufficleutly  cited  tot 
my  purposes,  and  I  will  not  requote  it. 
The  authority  conferred  by  the  Missouri 
constitution  Is  wholly  different  from  thal- 
by  the  Virginia  statute  considered  above. 
The  latter  gives  the  substituted  Jndge  the 
power  to  hold  a  term,  and  separately  and 
independently,  and  when  not  holding  a 
term  the  power  to  try  a  particular  cause 
and  perform  particularacts.  The  Missouri 
constitutional  provision  gives  the  judge 
power  only  to  hold  the  term,  and, In  hold- 
ing the  term,  to  hold  the  whole  term ;  that  is 
to  say,  he  may  try  the  particular  case  and 
do  the  special  act  when  he  is  holding  the 
term,  but  cannot  try  the  partlcularcaseor 
do  the  specific  act  when  be  Is  no  t  holding  the 
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terfn^or  as  Begr^ated  from  the  holding  of 
the  term.  The  Bopreme  court,  In  the  case 
being  reviewed,  as  a  matterot  courbe,  held 
that,  the  ]udfi:e  not  holding:  the  term,  he 
coQld  not  perlorm  the  partial  and  segre- 
gated  act  of  a  term,— to-wlt,  try  one  par- 
ticular case.  He  might  do  the  whole  un- 
der the  authority  of  the  coDstitutlon,  and , 
doing  the  whole,  he  may  do  all  the  parts. 
The  whole  Includes  the  parts.  But.  not 
dolQK  the  whole,  orcalled  upon  orasslgned 
BO  to  do.  and  exercising  no  power  over 
the  whole,  he  had  uo  power  over  the  part. 
If  he  were  exercising  the  power  over  the 
whole,  that  power  would  go  to  the  part; 
that  is,  the  particular  case.  These  are 
very  elementary  principles  of  logic.  Ap- 
plying the  Missouri  decision  to  our  consti- 
tutional situation,  the  opinion  of  the  ma- 
jority of  the  court  makes  this  argument: 
"A  fortiori  it  must  be  said  that  the  au- 
thority to  call  In  another  district  judge 
*  to  hold  court*  does  not  confer  authority 
on  the  substituted  Judge  to  exercise  pow- 
ers and  discharge  duties  not  involved  In 
holding  court;  that  is,  to  exercise  the 
powers  of  the  resident  Judge  of  the  district 
atcbambers  In  vacation. "  The  statement 
of  this  argament  Is  in  the  nature  of  a  beg- 
^ng  of  the  question.  The  i>olnt  at  issue 
and  to  be  proved  is  that  the  person  "  hold- 
ing court"  was  the  Judge  of  the  court,  and 
as  Judge  of  the  court  had  power  to  issue 
the  Injunction  order  under  discussion. 
The  ariniment  of  my  learned  brother  as- 
sumes the  non-«xlstence  of  tho  ultimate 
fact  to  be  arrived  at,  and  from  that  as- 
sumption aiiEues  the  conclusion  which  he 
has  already  assumed.  But,  granted  that 
the  authority  to  call  in  another  Judge  to 
*hold  court  does  not  Itself  confer  upon 
that  Judge  authority  to  dp  acts  of  which 
the  act  in  controversy  is  one.  Bnt  the  ex- 
ercise of  that  authority,  the  calling  In  of 
the  foreign  Judge,  the  fait  accompli  of  his 
**  holding  court,  "confers  upon  him  the  pow- 
er to  be,  and  make  him.  a  Judge  of  the 
court;  and  as  Judge  of  the  court  he  has 
the  powers  ota  Judge,  oue  of  which  was 
to  Issue  the  order,  the  subject  of  the  con- 
troversy. 

The  cases  of  Klalse  v.  State,  27  Wis.  463, 
Owens  V.  State,  Jd.  456,  and  American  L. 
&  T.  Co.  V.  East  &  West  Ry.  Co.,  40  Fed. 
Rep.  182,  have  been  cited  against  the  view 
I  endeavorto  express;  but  their  inappllca- 
blll^is  too  apparent  torequlrediscuBsIon, 
As  a  result  of  this  review  of  the  cases, 
and  the  reason  of  the  matter  as  It  ad- 
dresses itself  to  my  mind,  I  am  of  opinion 
that  section  172.  Code  Gvil  Proc,  cited 
above,  must  be  construed  to  the  effect 
that  Judge  Oalbraitu  was  a  Judge  of  the 
first  Judicial  district  court  on  June  21, 1890, 
and  as  such  Judge  had  Jurisdiction  to  Is- 
Boe  the  order  under  discussion,  unless  said 
section  172  Is  Inconsistent  with  the  con- 
stitution ol  the  state.   Into  that  inquiry 
I  will  now  proceed.   Enouffh  has  been  al- 
ready said   to  open  a  short  road  to  the 
conclusion  which  I  bold. 

The  portions  of  the  constitution  appll- 
(rabie  to  this  discussion  are  that  pare  of 
section  11,  art.  8,  as  follows :  "  Said 
courts,  [the  district  courts]  and  the 
judRes  thereof  shall  have  power,  also,  to 
faisae,  hear  and  determine,  writs  of  mail- 


damua,  quo  wnrraffto,  certfnnirt,  prohlbt* 
tlon.  Injunction  and  other  original  and  re> 
medial  writs,  and  also  all  writs  of  h&beaa 
corpus  on  petition  by,  or  on  behalf  of,  any 
person  held  in  actual  custody  In  their  re- 
spective districts. "  I  take  occasion  to  say 
that  the  punctuation  in  the  above  citation 
is  correct,  as  It  appears  on  the  original  con- 
stitution on  file  in  the  office  of  the  secretary 
of  state,  which  is  not  the  case  In  the  pub- 
lished copies,  with  which  the  printer,  as 
is  usual,  has  taken  liberties  to  suit  his 
own  taste.  I  cite  also  suction  12,  art.  8: 
"The  state  shall  be  divided  Into  Judicial 
districts,  in  each  of  which  there  sball  be 
elected  by  the  electors  thereof  one  Judge 
of  the  district  court,  whose  term  of  ofHce 
shall  be  four  years,  *  •  •  and  until 
their  successors  are  elected  and  qualified. 
Any  Judge  of  the  district  court  may  hold 
court  for  any  other  district  Judge,  and 
shall  do  BO  ^hen  required  by  law. " 

It  is  not  necessary  here  to  determine 
whether  the  Judge  of  the  fifth  district  at 
chambers,  when  he  is  not  holding  court  in 
the  first  district,  has  power  to  Issue  an 
order  of  Injunction  In  a  case  pending  in 
the  first  district  court.  As  we  have  above 
seen,  the  Judge  of  the  fifth  district  was,  In 
the  case  before  us,  holding  conrt  in  the 
first  district.  Sections  11  and  12,  supra, 
give  the  Judge  of  a  district  court  at  cham- 
bers power  at  least  to  issue  an  order  of 
injunction  In  a  ease  brought  In  the  court 
of  which  he  Is  Judge.  Followlngthls  prop- 
osition, I  find  that  the  last  paragraph  of 
soction  12  gives  the  Judge  of  the  filth  dis- 
trict court  power  to  hold  court  In  the  first 
district,  which  he  was  doing  when  he 
granted  the  order. 

Taking  the  next  step  In  the  argument. 
It  Is  seen  from  the  construction  of  similar 
constitutional andstatutory  provisions  in 
other  states,  in  cases  above  quoted  from, 
when  a  Judge  of  a  district  "holds  a  term, 
or  "holds  court,**  In  a  district  other  thau 
his  own,  he  Is  Judge  of  the  court  of  that 
district.  I  therefore  conclude  that  on 
June  21,  1890,  Judge  Oalbsaith  was  a 
Judge  br  the  first  Judicial  district  court. 
Then  apply  to  him  the  provisions  of  sec- 
tion 172,  and  he,  as  a  Judge  ol  that  dis- 
trict court,  had  power  to  issue  the  order 
which  he  did.  It  Is  not  within  my  under- 
standing to  consent  that  section  172.  Code 
Civil  Proc,  is  inconsistent  with  the  consti- 
tution In  this  particular.  I  believe  that  the 
law  and  thecoustltutlon  are  in  harmony, 
and  may  stand  together  for  the  preserva- 
tion of  the  writ  of  injunction. 

My  learned  associate  sugKests  that  In- 
conveniences and  derangements  of  the  Ju- 
dicial system  would  be  greater  under  the 
application  of  the  doctrine  that  I  venture 
to  hold  than  under  that  promulgated  by 
the  majority  of  the  court.  I  am  willing 
to  go  to  the  whole  length  of  the  cases  re- 
viewed and  hold  that  Judge  Hunt's  Judi- 
cial functions  were  temporarily  suspended 
In  the  first  district ;  and  even  then  i  ara  ol 
opinion  that  the  Judicial  system  would 
be  a  more  smoothly  working  machine  If 
the  sttbstiiuted  Judge  were  a  whole  Judge 
than  It  would  were  he  a  fractional  part 
thereof. 

Another  objection  that  I  have  to  the  pa 
irition  of  the  majority  of  the  court  Is  tJkat 
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It  suggests  a  doubt  whether  the  difficulty 
Is  remediable  without  a  constitutional 
amendment.  The  constitution  says  that 
a  tureiffn  judge  may  hold  court  for  anoth- 
er. It  further  saye  that  he  shall  do  bo 
when  required  by  law;  that  Is  to  say,  he 
must  do  so  when  the  l^slature  pauses  an 
act  so  requiring  him.  At  present,  he  sim- 
ply may  bold  court,  perhaps  as  a  courtesy 
tu  a  brother  Judge.  If  the  construction  of 
the  majority  ol  this  court  of  the  words 
"holding  court"  is  to  obtain,  then  may  the 
legislature,  In  addition  to  requiring  a  dis- 
trict Judge  to  bold  court  for  another,  also 
extend  the  signification  of  the  words 
"  holcjlng  court "  so  that  they  shall  Include 
what  the  majority  of  this  court  now  say 
they  do  not  Include?  Thla  la  an  Interest- 
ing inquiry.  It  occurs  to  me  that  the 
present  disagreement  between  my  associ- 
ates and  myself  In  tbia  case  is  the  old  dif- 
ference tn  the  doctrines  of  construction 
that  bau  employed  the  thought  of  con- 
stitutional writers  from  the  foundation  of 
the  American  sovemment,  the  history  of 
which  is  luminously  written  through  the 
i-eports  ol  the  supreme  court  ol  the  United 
States.  It  Is  a  rule  of  construction  of  the 
constitution  of  the  United  States,  evolved 
through  the  broad  views  and  comprehen- 
sive genius  of  America's  great«t  Ameri- 
can, Chief  Justice  Mausball,  that  If  the 
court  will  closely  scrutinize  the  grant  of 
a  power  to  ascertain  whether  it  exists, 
then,  when  it  is  determined  that  the  pow- 
er is  granted,  the  court  will  liberally  and 
broadly  construe  the  means  of  carrying 
that  power  into  effect.  The  power  being 
found  to  exist*  there  must  be  with  that 
power  the  habiliments  wherewith  to 
clothe  it  In  perfect  symmetry,  and  the 
weapons  with  which  to  arm  It  in  invin- 
cibility. The  constitution  ol  the  United 
States  may  be  read  in  a  half  hour.  A  per- 
usal ol  the  literature  ol  Its  construction  is 
a  lite  work.  And  that  constmcClon,  tri- 
umphing over  constant  and  vigilant  ene- 
mies, has  evolved  the  national  doctrine 
that,  the  power  once  granted  to  exist, 
there  spring  Into  being  all  the  necfusitles 
of  the  life,  health,  and  strength  of  the 
power.  Any  other  doctrine  would  have 
left  the  constitution  of  the  United  States 
a  shivering,  unclothed  foundling  on  the 
highway  of  time,  instead  of  developing 
the  robust,  magnificent  manhood  which 
now  holds  Its  head  above  the  nations  of 
the  earth.  I  do  not  tor  a  moment  lose 
sight  of  the  fundamental  distinction  be- 
tween the  constitution  of  the  United 
States  and  that  of  a  state.  I  speak  of  the 
doctrine  of  the  construction  of  the  con- 
stitution of  the  United  States  simply  as  a 
forceful  Illustration  of  my  view  of  the  sec- 
tloD  of  our  constitution,  (section  13,  art. 
8,)  which  is  a  section  conferring  power 
upon  the  district  court  judges.  My  learned 
associates  talie  the  most  restricted  view 
of  the  section.  It  is  my  opinion  that  the 
princitfles  of  our  government  demand  a 
broader  constroction;  that  when  we  find 
In  the  district  court  Judge  the  power  to 
hold  court,  we  should  discover  him  clothed 
in  the  full  panoply  and  attributes  of  a 
Judge  of  the  court,  and  that  it  should  not 
be  left  to  the  circumstances  of  each  in- 
stance to  ascertain,  perhaps  from  doubt- 


ful evidence,  what  were  his  particular 
functions  at  a  particular  time. 

With  these  'views  forced  upon  my  nilud 
as  they  are.  seriously  impressed  as  I  am 
that  my  opinion  Is  in  accord  with  the  es- 
tablished doctrines  of  American  govern- 
ment and  republican  institutions,!  cannot 
refrain  from  expressing  an  earneet  dlssrat 
from  the  eonctaslon  of  the  court. 

"  (10  Mont.  aiO) 

State  v.  Oibbb. 
{Supreme  Court  of  Montana.  Nov.  10,  1S90.) 
CsDcuiix  Law— KoTun  ow  Appkai.. 
No  appeal  in  a  criminal  case  can  be  per- 
fected where  the  notice  served  upon  the  prosecut- 
ing attorney  recites  that  defendant  appeals  from 
the  "Terdict. "  An  appeal  from  a  vonict  Is  un- 
known to  the  criminal  law. 

At  the  May  term,  1880,  ot  the  eighth  ]a- 
dicial  district  court  in  and  for  Cascade 
county,  the  defendant  was  convicted  of 
toe  crime  ot  perjury.  He  comes  to  this 
court  with  an  appeal,  evidenced  by  the 
following  papers,  which  are  found  in  the 
transcript : 

"To  WlUiam  M.  Cockrill.  clerk  of  the 
court  In  and  for  the  county  aforesaid: 
You  are  hereby  notlfled  that  the  d^ 
fendant  appeals  to  the  supreme  court  of 
the  state  ot  Montana  from  Ihe  verdict  and 
Judgment  rendered  against  him  apon  the 
indictment  for  perjury.  May  term,  1890,  in 
the  district  court  of  Cascade  county. " 

"I  accept  service  of  this  notice.  Jane 
27,  1890.  W.  M.  CocKRiLi.,  aerk  District 
Court,  Cascade  County,  Mont. " 

Also:* 

"To  Douglas  MarUn,  county  attorney 
in  and  tor  county  cuid  state  aforesaid : 
You  are  hereby  notified  that  the  defend- 
ant appeals  to  the  supreme  court  of  the 
state  of  Montana  from  the  verdict  ren- 
dered against  him  upon  the  indictment  tor 
perjury,  May  term,  1880,  ot  the  district 
court  of  Cascade  county. " 

"Servlceof  abovenotlce  hereby  acknowl- 
edged, this  37th  day  Jane.  1890.  Dooolas 
Martin,  County  Attorney." 

The  statute  of  this  state  in  reference  to 
criminal  appeals  is  section  398.  p.  477, 
Comp.  Laws,  as  follows:  "An  appeal  is 
taken  by  the  service  of  a  notice  upon  the 
clerk  ot  the  court  wherethe  Judgment  was 
entered, stating  thatthe  appellant api>ealB 
from  the  judgment.  Iftakenby  thedefend- 
ant,  a  similar  notice  must  be  served  upon 
the  attorney  prosecuting."  The  state 
now  moves  that  the  appeal  be  dismissed. 

Hoffman  &,  Imnovsin^  tor  appellant. 
Henri  J.  Huakelh  Atty.  6en.,for  the  State. 

Db  Witt,  J.,  (after  atatiag  tbe  facts  aa 
above.)  "Appeals  are  matters  ot  statu- 
tory regulation.  There  must  be  a  sab- 
stantlal  compliance  with  tbe  etutute  in 
order  to  confer  jurisdiction  upon  the  ap- 
pellate court.  The  appellant  Is  charged 
with  duty  of  perfecting  his  appeal  in  the 
manner  provided  by  law,  and  error  in  this 
regard  affects  the  Jurisdiction  of  the  appel- 
late court.  **  TerritoiT  v.  Hanna,  6  Mont. 
246,  5  Pac.  Rep.  250.  The  defendant  In  the 
caseatbarserved  his  notice  ot  appeal  upon 
the  clerk  of  the  court.  Heserved  upon  the 
attorney  prosecuting  a  notice  of  appeal 
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from  tbe  Terdlct,  nothtng  more.  An  ap- 
peal from  a  Terdlct  Ib  anknown  In  tbe 
criminal  law  of  this  state,  and  sacb  no- 
tice of  appeal  Is  a  nullity.  There  does  not 
appear  any  appeal,  nor  notice  thereof  to 
the  attorney  prosecuting,  from  tbe  indg:- 
ment,  or  any  appealable  order.  We  refer 
to  Territory  v.  Hanna.  above,  and  Terri- 
tory V.  Harris,  7  Mont.  384  and  429.  17  Pac. 
Rep.  ^7.  The  appeal  Is  diemisBed,  but 
without  prejudice  to  the  taking  ot  anoth- 
er appeaL 

Blakb.  C.  J.,  and  Harwood,  J.,  eoncnr. 


(10  Mont.  SU) 

State  t.  Qibbs. 
laupreme  Cowrt  cf  JtfoiUona.  Vor.  10, 1890.) 
CBoaxAL  Law— Appeal.— AHBitDnra  Tba.itscbipt. 

Where  aa  appeal  has  been  dismissed  be- 
cause the  notice  served  apoa  the  prosecuting  al.- 
tomey  was  of  an  appeal  from  the  "verdict, and 
It  is  afterwards  showD  that  tbe  defect  was  due 
to  a  mistake  in  copying  the  transcript,  sucn  mik- 
tue  cannot  be  amended  in  the  appellate  court, 
but  tbe  transcript  may  be  withdrawn  and  cor- 
rected below. 

Apiwal  from  district  court,  Cascadeconn- 
ty;  Chables  H.  Benton,  Judge. 

Hoffiaao  A  DonovHn,  for  appellant. 
BenriJ.  Baakell,Atty.Gea.,  tor  the  State. 

Pbb  Cdkiam.  The  appeal  in  this  case 
was  dismissed,  because  the  record  did  not 
sbow  that  there  had  been  served  on  the 
attorney  prosecuting  any  notice  of  appeal 
from  the  Judgment,  or  an  appealable  or- 
der; the  notice  being  of  an  appeal  from 
the  verdict.  Ante,  2ti8.  Appelant  moves 
tor  arelD8tatemeDt,and8how8that  the  al- 
leged notice  of  appeal  contaiued  la  tbe 
transcript  was  an  error  ot  tbe  compiler  of 
the  record.  Hn  now  shows,  by  the  affida- 
vits of  the  attorney  prosecuting,  that 
notice  ot  appeal  from  the  Judgment  was 
■orved  as  required  by  the  statute.  It  Is 
cl«!ir  that  a  record  of  the  district  court 
cannot  be  amended  ur  changed  in  this 
court,  but  steps  may  be  taken  by  which 
this  court  may  obtain  the  true  record.  It 
is  therefore  ordered  that  appellant  have 
leave  to  withdraw  the  transcript  from  this 
court,  and  re&le  tt,  so  that  It  may  show 
tfan  notice  ot  appeal  which  was  actually 
served  upon  the  attorney  prosecuting. 
Connsel  should  have  known  the  condition 
of  this  record,  and  have  sugirested  the  er- 
ror of  The  compiler  before  they  submitted 
the  case  on  the  hearing.  Their  attention 
was  called  to  the  condition  ol  affairs  up- 
on the  mntloQ  to  dlsmlas. 


OO  Mont,  as 


State  v.  Gibbs. 


(Sujtreme  Court  of  Montxma.  Nov.  10, 1890.) 
FnnntT— Btidescs-~EUasonabls  Doubt—Ih- 

FUCUlCBirE  OF  WiTKBSS. 

1.  Where,  in  order  to  avoid  a  continuance 
for  the  purpose  of  taking  deposftions,  a  party 
admits  that  the  witnesses  would  testify  to  the 
liotB  desired  to  be  proved  by  them,  he  may  re- 
serve the  right  to  Impeach  their  testimony. 

&  On  a  trial  tor  perjoiy  committed  while 

gving  testimony  In  (men  oonrt  parol  evidence  aa 
what  was  then  aala  by  the  witnewes  la  admls- 
Mhlei 

T.25F.no.S— 19 


8.  On  a  trial  tot  an  olTense,  false  testimony 
taodinff  to  prove  an  altbl  is  upon  a  material 
point,  and  will  support  u  conviction  for  perlary. 

4.  Per]*irv  may  be  proved  by  one  witness, 
oorrobtnrated  oy circumstances  provedat  thetrial. 
notwithstanding  the  declaration  of  Code  Civil 
Proc  Moot,  i  61(3,  thafthe  direct  evidence  of  one 
witness  who  Is  entitled  to  full  credit  is  sufBcient 
for  proof  of  any  tact,  except  perjury  and  treason.** 

5.  A  charge  that  "by  '  reasonable  doubt  *  is 
meant  '  actual,  substantial  doubt. '  It  is  that 
state  of  the  oase  wbtob,  after  a  comparison  end 
oonsideration  of  the  evideooe,  leaves  tho  mind  of 
the  Jurors  in  that  condition  that  they  cannot  feel 
an  abiding  conviction  of  ^e  defendant's  gail^ 
and  are  foUr  aatlafled  of  tbe  tmth  of  the  6iitam. 
It  is  such  a  doubt  as  would  cause  a  reasonable, 
prudent,  and  constderato  man,  In  thft  graver  and 
more  important  aflalrs  of  life,  to  pause  and  hesi- 
tate before  acting  upon  the  truth  of  tbe  matter 
obarged,"— ia  not  prejudicial,  when  oonneotad 
with  an  Instniotion  that  the  Jury  must  aoqult  U 
they  entertain  **say  reasonable  doubt  upon  aaj 
single  taat  or  element  neneisaiy  to  oonstffcato  tu 
crime. " 

6.  Where  counsel  for  the  state,  addressing 
the  Jury,  said  that  the  accused  had  threatened  to 
assault  him,  hnt,  upon  objection,  Inunedlatelv 
withdrew  the  statement,  "and  was  willing  to  ad- 
mit that"  it  **was  not  a  part  of  the  evidence,  and 
was  not  true, "  defendant  was  not  prejudiced. 

Appeal  from  district  court,  Cascads 
county;  Chables  H.  Benton,  Judge. 

Boffinan  A  Donovan,  tor  appellants. 
Henry  J.  flasfce//,  Atty-Gen-.torthe  State 

Blake,  C.  J.  The  grand  Jury  of  Cascade 
county  in  this  state  returned,  January  34, 
1800,  an  indictment  chaiging  tbe  appellant 
with  the  commission  of  the  crime  of  per- 
jury. At  that  time  he  entered  a  plea  of 
not  goilty,  and  was  tried  by  a  Jury  in  the 
following  May  term  ot  the  district  court. 
The  transcript  has  not  been  carefully  pre- 
pared by  the  appellant,  and  we  have 
been  compelled  to  dlRmiss  this  appeal, 
and  also  reinstate  the  case  for  hear- 
ing. Ubl  supra.  While  we  cannot  no- 
tice all  tbe  matters  which  have  bem 
urged  in  the  brief  of  counsel,  we  will  try 
to  review  the  rulings  of  the  court  below 
which  are  properly  before  us. 

It  is  allied  in  the  Indictment  that 
Frank  Oray  was  tried  August  26, 1889.  in 
the  Justice's  court  of  Cascade  county  bo- 
tore  W.  H.  Race,  a  Justice  of  the  peace,  for 
tbe  offense  of  maliciously  and  untawlully 
shooting.  August  22, 1889.  "tour  domestic 
geese."  the  .propei-ty  of  another;  that 
Qibbs  testified  as  a  witness  tor  said  Gray 
that  he  was  In  the  city  of  Great  Falls  dur- 
ing the  afternoon  ot  the  last-named  day 
and  saw  Gray  at  different  places  therein; 
aud  that  the  said  Gray  and  Gibbs  were 
together  In  a  boat  upon  the  Missouri  river 
at  the  times  specified.  Tbe  testimony 
which  was  offered  by  the  respondent  up- 
on the  trial  tended  to  prove  that  the  crime 
that  was  chaiged  against  Gray  was  per- 
I)etrated  In  the  alterooon  of  August  22, 
1889,  when  Gray  and  Gibbs  and  two 
women  were  In  a  bdat  upon  the  Missouri 
river,  about  tbree  miles  aboveOreat Falls 
Some  exhibits  concerning  the  official  char> 
acter  of  Bach,  the  Justice  of  the  peace,  and 
the  complaint  against  Gray,  and  tbe  rec- 
ord ot  the  proceedings  before  the  magis- 
trate, were  ottered  In  evidence,  but  are  not 
embodied  in  the  transcript.  These  docu- 
ments  form  the  foundation  of  a  number  ol 
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alleged  errors,  an4  It  was  tbe  dnty  of  the 
appellaot  to  have  had  them  incorporfvted 
la  tbe  bill  of  exceptions.  The  csDSure, 
whicli  appears  In  the  brief  .of  the  appel- 
laot.  relating  to  the  stenographer.  Is  uo- 
denerred.  In  the  absence  of  this  evidence, 
we  cannot  determine  the  validity  of  tlie 
objections  that  weremudeto  their  Intro- 
duction. The  appellant  maintaias  that 
he  was  not  allowed  the  time  to  prepare 
for  his  trial  which  is  provided  by  the  stat- 
nte,  as  follows:  "it  the  defendant,  how- 
ever, desire,  he  shall  have  two  days  after 
he  makes  his  plea  in  which  to  prepare  for 
trial."  Corap.  St.  rtiv.  3.  §  275.  The  plea 
was  entered  January  24,]^.  and  tbe  trial 
commenced  May  8, 1890;  and  the  position 
ie  ^croundlesB. 

The  appellant  filed.  May  7, 1S90,  a  mo- 
tion fur  a  continuance  of  the  action,  to  en- 
able him  to  procure  the  depositions  of 
three  jiersons.  The  following  proceedings 
were  then  had,  according  to  the  tran- 
script: "Thereupon  counsel  for  the  state 
announced  to  the  court  that  they  would 
admit  that  the  witnesses  named  in  said 
affidavit  would  testify  to  the  facts  therein 
stated  H  they  were  present,  but  reserved 
the  right  to  impeach  the  testimony  of  said 
witnesses  In  case  they  deemed  It  advisable 
to  do  so,  aud  thereupon  the  court  over- 
ruled the  motion."  This  action  is  con- 
trolled by  thecases  of  Territory  v.  Perkins, 
2  Mont.  4t>7,  and  Territory  v.  Harding,  6 
Mont.  '328,  12  Pac.  Rep.  75U.  We  are  asked 
by  the  counsel  for  tbe  appellant  to  recon- 
sider the  interpretation  of  the  statutes 
which  govern  the  postponement  of  trials 
and  have  received  the  thoughtful  scrutiny 
of  the  supreme  court  of  the  territory.  No 
opinions  to  the  contrary  are  cited,  and  no 
new  argument  Is  submitted  upon  this 
question.  Upwai-ds  of  14  years  have 
elapsed  since  the  decision  was  made  in 
Territory  v.  Perkins,  supra,  and  the  legis- 
lative assembly  had  th»^  power  to  change 
the  construction  of  this  lawif  It  had  been 
deemed  erroneous.  But  no  legislation  of 
this  nature  has  been  enacted.  We  there- 
fore reaffirm  the  cases  of  Territory  v.  Per- 
kins, supra,  and  Territory  v.  Hai'dlng,  su- 
pra, upon  this  proposition. 

It  is  contended  that  the  court  had  no 
authority  to  prescribe  the  condition  that 
the  state  should  have  the  right  tolmpeacfa 
tlie  testimony  of  the  witnesses  who  are  re- 
ferred to  in  the  affidavit  for  the  continu- 
ance. We  do  not  so  understand  tbe  rul- 
ing. The  counsel  for  the  state  announced 
what  they  Intended  to  do  under  certain 
circumstances,  and  the  court  did  not  as- 
sentthereto,  and  coold  not  be  bound  there- 
by. But,  If  we  take  the  same  view  as  the 
appellant,  we  assert  that  the  respondent 
declared  correctly  the  law,  which  allows 
this  privilege  without  any  order  ol  the 
court. 

N.  P.  Loberg  and  Hattie  Loberg  testi- 
fied in  behalf  of  the  state  that  they  were 
present  as  witnesses  at  the  trial  of  said 
Gray  for  the  offense  of  shooting  the  afore- 
Bald  geese,  before  the  said  Rack,  as  Justice 
of  the  peace  of  Cascade  county.  They  also 
testified  regarding  the  evidence  which  was 
then  given  by  both  Gray  and  Glbbs,  as 
well  as  themselves.  This  testimony  was 
admitted  after  the  objections  of  the  appel- 


lant that  It  was  immaterial  and  Incom- 
petent had  been  overruled  by  the  court. 
The  language  of  the  brief  la  that  "parol 
evidence  of  what  a  witness  said  before  an 
examining  magistrate  is  inadmissible,** 
and  authorities  are  cited  in  support  of 
the  contention.  The  testimony  In  regard 
to  the  proceedings  in  tbe  Justice's  court 
does  not  appear  in  the  record,  but  the 
officer  entered  a  final  Judgment  in  the  ac- 
tion. There  Is  no  statute  which  requires 
tbe  testimony  of  witnesses  given  under 
the  conditions  set  forth  in  the  transcript 
to  be  reduced  to  writing,  and  the  ruling 
in  this  respect  was  correct.  An  examina- 
tion of  the  issues  snows  that  tbe  evidence 
was  material.  In  Wood  v.  People,  58  N. 
Y.  117,  Mr.  Justice  Andrews,  In  the  opin- 
ion, says:  "It  must  appear,  either  from 
the  facte  set  forth  In  an  indictment  for 
perjury  that  tlte  matter  sworn  tn  and  up- 
on which  the  perjury  is  assigned  was  ma- 
terial, or  it  m  list  be  expressly  averred  that 
it  was  material,  and  the  materiality  must 
be  proved  on  the  trial,  or  there  can  be  no 
conviction.  A  false  oath  upon  an  imma- 
terial matter  will  not  support  a  convic- 
tion for  perjury. "  Says  Prof.  Greenleaf  In 
his  work  on  Evidence:  "In  proving  what 
the  prisoner  orally  testlfif^l.tt  is  not  neces- 
sary that  it  be  proved  Ipaissimis  verhia,nor 
that  the  witness  took  any  note  olhls  testi- 
mony; It  being  deemed  sufficient  to  prove 
substantially  what  he  said,  aud  all  that 
he  said,  on  the  point  in  hand."  Vol.3, 
(ISth  Ed.  )  §  IM.  See  also.  Com.  V.  Grant, 
lie  Maes.37;  2BiBh.Crim.Proc.§N54.  The 
effect  of  the  evidence  was  to  prove  tbe  cli^ 
cnmstances  attending  tbecrlme  which  has 
been  charged  against  Gray,  and  the  nature 
of  bis  defense,  an  alibi.  In  this  way  the 
materiality  of  the  testimony  upon  the  trial 
of  Gray  Is  demonstrated. 

It  Is  argued  that  the  following  instmc- 
.tion  Is  erroneous:  "The  matters  neces- 
sary for  tbe  state  to  prove  to  the  satisfac- 
tion of  the  Jnry,  beyond  a  reasonable 
doubt,  to  authorize  you  to  c<invict,  are: 
•  *  •  Seventh.  That  such  act  of  perjury 
has  been  established  to  yonr  satisfaction, 
beyond  a  reasonable  doubt,  by  more  than 
one  witness,  or  that  the  testimony  of 
such  witness  has  been  corroborated,  upon 
that  point  by  other  facts  and  circum- 
stances proved  on  the  trial.  In  other 
words,  the  direct  evidence  of  one  witness 
alone  Is  not  sufficient  to  convict  of  tbe 
crime  of  perjury,  unless  corroborated  by 
other  facts  and  circuni stances  proved  on 
the  trial."  Tiie  appellant  claims  that  the 
court  ignore<lthe  followlngstatute:  "The 
direct  evidence  of  one  witness  who  is  enti- 
tled to  full  credit  is  sufficient  for  proof  of 
any  fact,  except  perjury  and  treason." 
Code  Civil  Proc.  §  616.  The  Instruction 
seems  to  be  in  accord  with  the  modem  au- 
tiioriticR.  In  Com.  v.  Rutland,  119  Mass. 
317,  Mr.  .Tustlce  Morton,  as  the  organ  of 
the  court,  said  :  "It  is  not  necessary  that 
tliere  should  be  two  living  witnesses  in 
contradiction  of  the  statement  of  the  de> 
tendant  to  Justify  a  conviction  of  perjury. 
It  is  sufficient  If,  in  addition  to  one  dirwt- 
ly  opposing  witness,  corroborating  cir- 
cumstances sufficient  to  turn  the  scale, 
and  overcome  the  oath  of  the  defendant, 
and  the  legal  presumption  of  his  innocence, 
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are  proved.  Com.  v.  Parker,  2  Cash.  213. 
And  where  the  defendant's  Btatement  is 
contradicted  by  a  witnraawho  is  support- 
ed by  curroburatluf?  circumstanfes,  the 
evidence  must  ordinarily  be  submitted, 
nnder  proper  inBtructions.  to  the  jnry, 
whose  provinceit  is  to  judgeot  the  weight 
of  sQcb  corrobora  ting  circuiustanees. "  See, 
also.  1  Green].  Kv.  ()8tta  Ed.)  9  257,  and 
cases  cited;  U.  S.  v.  Wood,  14  Pet.  480, 
(Lawy.  Co-op.  Pnb.  Co.  Ed.)  notes.  A  re- 
view of  the  testimony  which  is  confllcttng 
would  not  be  instructive. 

The  appellant  Insists  that  the  following 
instruction  is  erroneous :  **  By  '  reasonable 
doubt*  is  meant  ' actual,  substantial 
doubt.'  It  ip  thatstate  of  thecase.  which, 
nfter  a  comparteon  and  consideration  ot 
ali  the  evidence,  lea  res  the  minds  of  tbe 
Jarors  In  that  condition  that  they  cannot 
say  they  feel  an  abldingconvlction  of  thede- 
fendant's  guilt,  and  are  fully  satisfied  of 
the  truth  ot  the  chance.  It  Is  such  a  doubt 
as  would  cause  a  reasonable,  prudent, 
and  considerate  man.  in  the  graver  and 
mo^  Important  affairs -of  life,  to  pause 
and  hesitate  before  acting  upon  the  truth 
ol  the  matter  charged."  This  language 
snould  be  considered  in  connection  with 
the  instruction  which  was  previonsly 
given :  **  In  this  case  tbe  Inwraises  no  pre- 
sumption against  the  prisoner,  but  every 
presumption  of  the  law  Is  In  favor  of  his 
innocence,  and.  In  order  to  convict  him 
of  the  crime  alleged  in '  the  Indictment, 
everymaterial  fact  necessary  to  constitute 
SQch  crime  must  be  proved  beyond  a  rea- 
sonable doubt;  and,  it  the  Jury  entertain 
any  reasonable  doubt  upon  any  single  fact 
or  element  necessary  to  constitute  the 
crime,  it  is  your  duty  to  give  the  prisoner 
the  benefit  of  such  doubt  and  acquit  him. " 
ItlB  ui^ed  for  the  appellant  that  tbe  In- 
struction complained  of  is  iucnn»<istent 
with  the  rules  which  have  been  laid  down 
in  Territory  v.  McAndrewe,  3  Mont.  158, 
and  Territory  v.  Owlngs,  Id.  137.  Weniay 
remark  at  this  stage  our  surprise  that  the 
learned  Judge  of  the  court  below  should 
seek  any  other  Instractiuus  upon  this  sub- 
ject tbau  these  which  have  received  the 
careful  examination  and  approval  of  the 
supreme  court  of  the  ^^rritory.  This  is 
the  moat  serious  question  which  arises  in 
thecase  at  bar.  It  is  needless  to  quote 
at  length  from  tbe  cases  supra  the  law 
wbieh  has  been  held  to  beappllcable.  The 
appellant  did  not  ask  for  any  instruction 
upon  this  branch  of  the  action.  Tbe  def- 
inition of  the  term  "reasonable  doubt" 
which  Is  embraced  in  the  foregoing  Instruc- 
tion has  been  upheld  by  the  supreme  court 
of  tbe  state  of  Illinois  in  many  criminal 
cases.  Miller  v.  People,  39  111.  457:  Ken- 
nedy  v.  People.  40  111.  488;  May  v.  People, 
60  111.  119 ;  Earll  v.  People,  73  111.  829 ;  Con- 
naghau  v.  People,  88  111.  460.  In  Hopt  v. 
Utah.  120  U.  S.  430.  7  Sup.  Gt.  Rep.  614. 
may  be  found  an  instruction  which  em- 
bodies expressions  like  that  under  consid- 
eration, ami  Mr.  Justice  Field  comnfents 
thereon,  and  refers  to  the  case  of  Com.  v. 
Costley.  118  Mass.  1.  It  was  there  also 
ciaid  that  "an  Instruction  to  the  jury  that 
they  should  be  satisfied  of  the  defendant's 
fCoilt  beyoud  a  reasonabledoubt  hadofteu 
been  held  suflBclent,  without  furthsr  ex- 


planation. In  many  cases  It  may  un- 
doubtedly be  sufSclent.  It  is  simple,  and, 
as  a  rule  to  guide  the  Jury,  Is  as  intelligi- 
ble to  them  generally  as  any  which  could 
be  stated,  with  respect  to  the  conviction 
they  should  have  of  the  defendant's  guilt 
to  Justify  a  verdict  against  him.  But  in 
many  Instances,  especially  where  tbe  cabe 
is  at  all  complicated,  some  explanation  or 
Illustration  of  the  rule  may  aid  In  its  full 
and  Just  comprehension.  •  •  »  But  an 
illnstratlun  like  the  one  given  In  thlH  case, 
by  reference  to  the  conviction  upon  which 
the  Jurors  would  act  in  the  weiijhty  and 
important  concerns  of  life,  would  be 
likely  to  aid  them  to  a  right  conclusion, 
when  an  attempted  definition  might  fall." 
Without  any  further  discussion,  ve  con- 
clude that  the  appellant  has  notbeen  prej- 
udiced by  the  Instructions. 

It  Is  shown  by  the  record  that,  during 
the  argument  of  the  cause  to  the  jury,  the 
counsel  for  the  state  asserted  that  said 
Gray  had  threatened  to  assault  him. 
When  the  attorney  (or  tbe  appellant  made 
an  objection  to  this  statement,  the  counsel 
for  the  state  withdrew  the  same,  "and 
was  willing  to  admit  that"  it  "was  not  a 
part  of  the  evidence,  and  that  it  was  not 
true."  The  appellant  relies  upon  this 
conduct  of  tbe  prosecuting  attorney  as  a 
ground  of  error.  The  action  of  the  offlcor 
was  Improper,  but  the  obnoxious  com- 
ment was  promptly  retracted.  The  courts 
view  with  a  Jealous  eye  every  remark  of 
this  nature  which  Is  outside  of  the  evi- 
dence, and  will  weigh  Its  possibia  effect 
upon  the  rights  of  the  accused  iflth  the 
jury.  "The  conduct  of  the  argument,  "say 
the  court, in  Combs  v.  State,  76  lnd.21.'>,  "la 
a  matter  much  within  the  discretion  of 
the  trial  conrt.  and  it  is  only  where  thero 
is  an  abuse  of  discretion  that  appellate 
courts  will  interfere."  Norton  v.  State, 
IOC  Ind.  1«3.  6  N.  E.  Rep.  126 ;  State  v.  Wil- 
son 90  N.  C.  7.36;  State  v.  Degonia,  69  Mo. 
485.  The  reference  to  Gray  by  counsel 
would  cease  to  operate  upon  an  iDtelllgent 
Juror  after  the  proceedings  referred  to  had 
taken  place.  The  interruption  of  the  coun- 
sel for  the  state  by  the  attorney  for  the 
appellant,  and  the  Immediate  retraction 
of  the  offensive  observation,  would  be 
firmly  Impressed  upon  bis  mind,  and  re- 
move any  prejudice  which  had  been  cre- 
ated thereby.  We  are  satisfied  that  there 
Is  no  error  in  the  record,  and  It  is  there- 
foreordered  that  theJudgmentbeafiJrmed, 
with  costs,  and  that  the  same  be  carried 
Into  execution  as  originally  entered  in  the 
court  below. 

Harwood  and  De  Witt,  JJ.,  concur. 

  (20  Or.  147) 

Heip^b  et  al.  v.  Clackamas  County. 
(Supmne  Court  of  Oregon.    Dec.  1,  1890.) 

JCRISDlCriOS  OP  CODSTT  CODRT — ALTEBATION  OF 
HlOHWATS. 

1.  Under  our  statute  the  county  court  is 
panted  original  jurisdiction  over  the  subject  of 
county  roads,  and  in  a  proper  case  the  circuit 
court  may,  upon  a  writ  of  review,  correct  its 
errors. 

2.  The  county  court  has  the  authority  to  lay 
out,  alter,  or  vacate  a  road,  and  this  includes  the 

wer  to  reduce  the  width  of  a  road  to  less  than 
leet  when  tbe  facts  woold  JustiQr  it. 


Digilized  by 


7S2 


PACIFIO  BEFOBTEB,  yoi»  25w 


(Or. 


8.  The  term  "alter"  in  such  connection  gives 
the  right  or  power  to  extend  or  diminish  ao  that 
the  width  la  not  beyooA  tha;  «>UbUih4d  by  the 
■tatute. 

(SyUabu*  by  Ote  Court ) 

Appeal  from  circnit  court,  Clackamae 
county;  Frank  J.  Taylob,  Judge. 
C.  D.  &  D,  C.  LaXoarette,  for  plaintlltB. 

Lord,  J.  Tble  Is  an  appeal  from  the 
Judgment  of  the  court  below  dlsm^slng  a 
writ  of  review.  The  original  proceeding 
waH  an  application  to  the  county  court 
to  alter  or  vacate  a  part  of  a  couniT'  road. 
The  facts,  In  Bubstauce,  are  these:  Some 
two  years  ago  the  resident  bouseboidem 
of  the  locality  specified  herein  undertook 
to  locate  and  establish  a  road  40  feet  In 
width :  that  the  road  was  laid  out  and 
estab1l»hed,  but  by  some  Inadvertence 
the  width  of  the  road  was  not  specified  In 
the  record,  and  by  operation  of  law  the 
road  became  a  60-foot  road  inacead  of  a 
40-root,  as  the  petitioners  had  Intended ; 
that  the  public  travel  to  be  accommodat- 
ed by  such  road  was  limited,  part  of  it 
being  through  woodland,  and,  in  view  of 
the  amount  of  labor  required  to  keep  it  In 
order,  and  the  limited  means  to  do  it  with. 
It  was  thought  by  those  Interested  Uiat  a 
40-foot  road  in  width  would  be  sufficient 
for  the  public  use;  that  after  the  road  waa 
established,  the  mistake  being  discovered, 
the  present  application  was  made  in  due 
form  to  the  county  court  to  alter  or  va- 
cate the  road  as  laid  out  and  established 
by  vacating  10  feet  on  each  side,  so  as  to 
make  tfte  road  of  a  uniform  width  of  40 
feet.  The  county  court  dismissed  the  pe- 
tition on  the  ground  that  It  had  no  power 
or  authority  to  act  in  the  premises. 
Without  further  reference,  the  only  ques- 
tion submitted  for  our  determination  is 
wliether  the  county  court  Is  Invested  with 
the  power  or  lurlsdlctlon  to  grant  the  ap- 
plication and  reduce  the  width  of  the  road 
as  prayed  for.  Our  statute  provides  that 
''all  county  roads  shall  be  under  the  su- 
pervision of  the  county  court  wherein  the 
said  road  Is  located;  and  no  county  road 
eball  be  herearterestablisbed.norshallany 
such  road  be  altered  or  vacated  in  any  coun- 
ty In  thiR  state,  except  by  authority  of  the 
county  court  of  the  proper  county. "  Sec- 
tion 4061.  HlU's  Code.  The  succeeding  sec- 
tion (4062)  farther  provides  that  "all  ap- 
plications for  laying  out,  altering,  or  lo- 
eating  county  roads  shall  be  by  petition 
In  the  county  court."  etc.;  aud  section 
4063  provides  that  "when  any  petition 
slmll  be  presented  for  the  action  of  the 
county  court  tor  laying  out,  alteration, 
or  vacation  of  any  county  road,  it  shall 
lie  accompanied  by  satstactory  proof  that 
notice  has  been  given  •  •  •  that  ap- 
plication will  be  made  to  the  said  county 
court  at  their  next  session  tor  laying  out, 
altering,  or  vacating  such  road,  as  the  case 
may  be."  By  these  sections  original  ju- 
risdiction Is  granted  to  the  county  court 
over  the  subject  of  county  roads,  and  in  a 
proper  case  the  circuit  conrt  upon  a  writ 
of  review  may  correct  its  errors,  but  it  has 
BO  concurrent  Jurisdiction  over  the  sub- 
ject. By  force  of  these  provisions  it  has 
the  power  and  Jurisdiction  tu  lay  out,  al- 
ter* or  vacate  any  county  road,  as  the 


ease  may  be,  and,  if  so  prayed  for,  estab- 
lish a  width  less  than  60  feet.  SectI<Hi4O70. 
According  to  the  facts,  the  court  refused 
to  act  upon  the  gronnd  that  tt  bad  no  an- 
thority  under  the  statute  to  grant  the  i^h 
plication. 

The  only  qnestion  tb^to  be  determined 
Is  whether  such  power  or  Jurisdiction  ex- 
ists In  the  county  court.  This  must  de- 
pend on  the  construction  of  the  words 

alter  or  vacate."  "Alter"  means  to 
change  or  modify ;  tochange  Inform  with- 
out destroying  identity.  Where  the  pow- 
er conferred  upon  amunldpal  corporation 
authorised  it  "to  open,  widen,  or  ajter  pab- 
lie  wharves,"  and  made  provision  for  ex- 
eicteingtbls  power,  it  was  held  thafa 
power  to  alter  a  wharf  would  seem  to 
mean  a  power  to  extend  or  diminish  it.  ** 
Tucker  v.  Railroad  Co.,  B4  Mo.  177.  Anrt 
where  a  like  authority  to  alter  a  stroet  or 
road  was  conferred  upon  a  rauuiclpality. 
It  was  held  in  another  cue  that  that  in- 
cluded the  power  to  change  the  grade  of 
the  street.  Waddell  v.  Mayor,etc.,8  Barb. 
95.  So  In  Ponder.  V.  Shannon,  54  Qa.  188. 
it  was  held  that  the  alteration  of  an  did 
road  involves  the  discontinuance  of  thai 
part  of  It  which  is  altered ;  that  under  a 
citation  to  alter  a  road  it  is  competent,  to 
discontinue  that  part  of  the  road  which 
isrendered  unnecessary  by  the  alteratlob. 
Brook  V.  Horton,  10  Pac.  Rep.  204.  These 
decisions  indicate  the  extent  to  which  the 
word  "alter"  has  been  applied  in  the  ex- 
ercise of  a  like  power,  and  that  as  applied 
to  a  wharf  it  conferred  the  power  to  ex- 
tend or  diminish  it,  or  to  a  road,  the  dis- 
eontinuance  ol  that  part  of  It  which  la 
disused  by  the  alteration,  and  which  aa 
applied  to  the  factsupon  tblsrecord  wonld 
authorise  or  empower  the  court  to  reduce 
the  width  of  theroadto40feetif  In  its  judg- 
ment the  public  accommodation  required 
it.  It  results  then  that  we  think  within 
the  purview  of  the  statute  the  conrt  has 
jurisdiction  to  act,  aud  Is  not  without 
statutory  anthurity  to  grant  the  prayer 
of  the  petitioner.  We  only  decide  It  has 
such  power,  but  whether  the  alteration 
prayed  for  Is  or  Is  not  of  common  neccB- 
slty  and  convenience  Is-  for  that  court  to 
decide.  It  results  that  tliere  was  error, 
and  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  such  further  pro- 
ceedlngs  as  may  be  proper  in  the  premises. 

  tfO  Op.  lliJ 

State  ex  rel.  Patty  t.  MoKkx. 

(Supreme  Court  of  Oregtm.  Nov.  94,  ISSOJ) 

School  Mxetinos — Chairmeit—Secrktabt— Pow- 
ers or  Hbetiito. 

1.  The  words  in  section  S601,  mil's  Code, 
"oldest  in  office  of  the  directors  present, "  mean 
the  director  who  has  sirred  the  lonET^t  time  u 
sQch  under  an  election,  and  such  director  has  the 
authority  and  it  is  bis  duty  to  preside  as  chair- 
man at  all  Bchool  meetings  of  his  district. 

2.  If  tJie  clerk  of  a  school-district  fail  or  neg- 
lect to  be  present  at  a  meeting;  of  bis  district,  bn 
to  act  as  secretary  thereof,  the  meeting  has 
power  to  appoint  a  secretary  pro  tern.,  and  the 
announcement  by  the  chairman  that  W.  was  ap- 
pointed, who  acc^ted  the  posltioir  and  sots  win 
the  assent  of  the  meeting,  U  to  be  regarded  si 
the  corporate  act  of  the  meeting. 

8.  u  the  clerk  of  a  school-district  fails  to 
attend  a  meeting  of  his  district,  and  to  act  M 
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retary  thereof,  Bnch  meeting  has  the  Incidental 
power  to  appoint  any  private  person  a  secretai? 
pro  tern,  for  the  purpose  of  making  an  entry  of 
the  business  of  snob  meeting,  and  snch  entries 
made  by  aatbmrity  of  the  voters  then  present  are 
evidence  of  the  prooeedlngi  of  the  meeting. 
{SyUabiu  by  the  Court) 

Appeal  frbm  circuit  coort.  7ambill  coan- 
ty ;  B.  P.  BoiSB,  Jadge. 

This  proceedbijc  was  instltiited  In  the 
Dame  ol  the  state  of  Oregon  ax  rel.  0.  M. 
Patty  asaiuBt  the  defendant  tn  try  the 
light  to  the  office  of  director  in  Bchool-die- 
trict  No.  33  and  46,  said  dia  trlct  being  on  the 
lioe  between  Polk  and  TaralilH  coantira. 
The  complaint  allies,  in  substance,  that 
G.  M.  Petty.  G.  M.  Allen,  and  A.  Sheldon 
are  the  legally  elected  and  qnalifiud  dl- 
rectorB  of  wfaool-dlstricts  Mos.  88 and  46,  in 
Yamhill  and  Polk  conntles,  In  said  state, 
to  which  said  office  of  director  said  G.  M. 
Pntty  was  duly  elected  and  qualified  on  th« 
3d  day  ot  March  A.  D.  1890;  that  the  de- 
fendant J.  McKee  unlawfully  usurped  and 
intruded  himself  Into  the  said  office  of  di- 
rector of  said  district  to  which  the  said  Q. 
M.  Patliy  was  elected  and  qnallfled,  and 
to  which  he  was  entitled,  on  the  8d  day  of 
March,  1890,  and  has  ever  since  said  date 
continued  to  usurp  and  hold  said  office, 
and  exercise  the  functions  thereof;  that 
tbe  said  J.  McKee  claims  to  have  been 
elected  to  said  office  at  a  pretended  meet- 
ing of  said  district  alleged  to  have  been 
held  on  the  8d  day  of  March,  1890,  but 
that  tbe  proceedings  of  said  pretended 
meeting  were  void.  The  complaint  sets 
ont  fully  the  proceedings  of  the  school 
meeting  at  which  tbe  relator  was  elected 
and  of  the  pretended  meeting  at  which  the 
d^endant  claimed  to  have  been  elected, 
but  such  allegations  need  not  be  repeated 
here.  Tbe  answer  denies  all  tbe  material 
aU^atlons  of  the  complaint,  and  farther 
alleges  that  on  the  3d  day  of  March,  1U90, 
ttie  defendant  was  duly  elected  director  of 
said  district,  and  now  Is  duly  elected, 
qualified,  and  acting  director  of  said  dis- 
trict. The  further  and  separate  answer 
was  denied  by  the  reply.  ,  The  cause  came 
on  for  hearing  before  the  court,  without 
tbe  intervention  of  a  lory,  and  after  hear- 
ing tbe  facts  tbecuiirt  found  the  following 
conclnsion  of  facts :  (1)  ThatontheSdday 
ot  March,  1890,  a  school  meeting  was 
called  in  dlstdct  No.  33  and  46  Yamhill  and 
Polk  coanties,  the  same  being  a  district 
situated  partly  in  each  county.  (2)  That 
G.  M.  Allen  was  a  director  of  said  district 
who  bad  held  said  office  for  two  years. 
(3)  That  J.  P.  Heeler  was  a  director  ot 
said  district,  who  had  held  said  office  for 
less  than  one  year,  and  had  been  appoint- 
ed to  fill  a  vacancy  In  said  office  caused  by 
tbe  removal  of  S.  T.  Monkers  from  said 
district,  who  was,  at  the  time  ot  his  re- 
moval, a  director  of  said  district,  whose 
term  of  office  wonld  have  been  three  years 
on  said  Sd  day  of  March,  1880.  (4>  That 
at  jaid  meeting  a  controversy  arose  as  to 
whether  said  Allen  or  said  Beeler  was  the 
legal  chairman  and  entitled  to  preside  at 
said  meeting.  (5)  That  said  Allen  railed 
said  meeting  to  order,  and  asked  Fred.  S. 
8mltb,  tbe  then  clerk  ot  said  district,  to 
read  the  mlnntes  ot  the  last  meeting,  but 
said  Smith  refused  to  recognise  said  Allrai 


as  the  proper  chairman  ot  said  meeting, 
and  refused  to  act  as  clerk  thereof.  Thai 
thereupon  said  Allen  appointed  J.  F.  Wise- 
carver  to  act  as  clerk  of  said  meeting. 
That  said  Wisecarver  assumed  the  duties 
of  clerk,  and  the  meeting  then  proceedeil 
to  elect  a  director,  and  G.  M.  Patty;  the 
relator,  was  declared  elected  director. 
That  said  election  was  by  a  ballot,  and 
the  votes  werecoUected  by  tellers  appoint- 
ed by  said  AUen,  and  that  said  Patty  re^ 
reived  20  votes,  all  the  votes  cast.  (6) 
While  these  proceedings  were  In  progress 
said  Beeler,  claiming  that  he  wasthedirect- 
ur  entitled  tu  preside  at  said  meeting, 
called  tbe  same  to  order,  ana  said  Smith, 
the  clerk  of  said  district,  recognized  blni  as 
the  l^al  chairman  of  said  meeting ;  also 
a  part  ol  the  voters  present  at  said  meet- 
lug  so  recognised  said  Beeler  as  chairman, 
and  proceeded  to  elect  a  director  of  said 
district,  and  J.  McKee,  tbe  defendant  here- 
in; was  decl&red  duly  elected  as  such  di- 
rector, he  receiving  17  votes,  all  the  votes 
cast.  (7)  The  two  factions  were  in  the 
same  school-house,  and  acted  separately, 
each  recognising  Its  chairman.  And  from 
the  facts  so  found  tbe  court  found  the  fol- 
low Ing  conclusions  ot  law:  That  G.  M. 
Allen  was  the  oldest  director  and  entitled 
to  act  as  chairman  of  said  meeting;  (2) 
that  said  Allen  had  no  authority  to  ap- 
point J.  F.  Wisecarver  clerk  of  said  dis- 
trict or  said  meeting ;  (3)  that  all  the  pro- 
ceedings at  said  meeting  by  both  factions 
were  illegal  and  void. 

O.  G.  Biaglmm,  Dist.  Atty.,  and  James 
McCaJn,  for  appellant.  N,  L.  Butler, 
John  J.  Daly,  and  W.D.  F^nton,  for  re- 
spondent. 

Strauan,  G.  J.,  {after  ata.tiDff  tbe  fjicts 
as  above.)  The  main  Question  presented 
by  this  record  Is  this:  Was  G.  M.  Allen  or 
J.  P.  Beeler  the  oldest  in  office  of  the 
directors  present  at  the  school  meeting 
mentioned,  and  therefore  had  the  right  to 
act  as  chairman  ot  the  meeting.  The 
meaning  of  the  language  employed  In  the 
act  must  determinethe  question.  The  sec- 
tion Is  as  follows:  "Sec.  2601.  The  oldest 
In  office  ot  the  directors  present  shall  act 
asebairroan  ot  all  meetings ;  and.  In  case 
neither  of  the  directors  Is  present,  the 
qualified  voters  present  shall  elect  a  chair- 
man. "  The  findings  show  when  Mr.  Beeler 
became  a  director,  which  Is  subsequent  In 
time  to  Allen's  accession  to  office.  In  oth- 
er words,  it  appears  from  the  record  that 
Allen  was  older  In  office  than  Beeler,  and, 
unless  the  force  of  this  fact  is  broken  In 
some  way,  the  question  is  resolved  In  ap- 
pellant's favor.  Counsel  concede  this  In 
effect,  unless  the  law  means  the  term  tor 
which  the  director  Is  serving;  but  this 
construction  Is  too  strained  and  theoreti- 
cal. The  law  was  enacted  for  plain  prac- 
tical people,  to  be  applied  to  their  own 
altairs  In  the  government  ot  the  school- 
districts  In  the  state,  and  the  plainest  and 
most  obvious  import  of  tbe  words  used  Is 
to  be  preferred.  When  the  law  says  "the 
oldest  in  office, "  It  means  the  director  who 
has  held  office  for  the  longest  time  under 
an  election.  Theobjectofthls  requirement 
no  doubt  was  that  there  might  be  some 
one  in  the  chair  who  would  be  acquainted 
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with  bnelness  affairs  of  the  district,  and 
hble  to  awlHt  in  kItIdk  to  the  transac- 
tions of  the  meeting  eucb  Intellteen);  dlrec- 
tiun  and  aBslstance  as  the  wants  of  the 
dlBtrlct  might  require.  It  results  trom 
this  construction  that  Allen  was  the  old- 
est in  office  of  the  directora  present,  and 
therefore  had  the  authority,  a»  it  was  his 
duty,  to  preside  as  ctaalnuan  at  that  par- 
ticular meeting. 

2.  But  counsel  for  the  respondent  inaist 
that,  though  Allen  may  be  tbe  director 
who  was  authorized  to  act  as  chairman 
of  the  meeting.  etUl  the  meeting  was  Ille- 
gal for  the  reason  that  the  regular  clerk 
of  the  district,  whose  duty  It  was  to  act 
as  secretary  of  that  meeting,  declined  to 
do  so,  but  did  act  as  secretary  at  another 
meeting  over  which  Mr.  Beeler  presided. 
The  fifth  finding  of  fact  shows  that,  when 
Allen  called  the  meeting  to  order,  he  re- 
quested Fred.  S.  Smith,  the. then  clerk  of 
said  district,  to  read  the  minutes  of  the 
last  meeting.  This  Smith  refused  to  do, 
and  recognize  Allen  as  the  properchatrman 
of  said  meeting.  That  thereupon  said 
Allen  appointed  J.  F.  Wlsecarver  to  act  as 
clerk  of  said  meeting.  This  action,  it  fs 
claimed  by  tbe  respondent,  rendered  the 
proceeding  of  said  meeting  void  from  the 
beginning,  and  the  court  below  seems  to 
have  beei;  of  the  same  opinion,  because  it 
found  as  a  conclusion  of  law  that  neither 
meeting  was  legal.  In  construing  the 
school  law,  its  object  must  never  be  lost 
Bight  of.  The  territory  of  tbe  state  is 
divided  into  school-districts,  which  are 
public  corporations  having  the  same  dig- 
nity in  taw  as  the  largest  and  richest  niu- 
nicipal  corporations  in  the  state,  and  the 
government  Is  confided  to  the  residents 
therein  who  are  qualified  electors  under 
the  school  law.  The  object  of  these  cor- 
porations is  in  furtherance  of  the  public 
policy  of  tbe  state,  to  build  up  and  main- 
tain within  Its  borders  a  system  of  com- 
mon schools,  'whei'eby  all  the  children  of 
the  state  luny  enjoy  some  reasonable  edu- 
cational advantages.  No  greater  or  more 
sacred  trust  could  have  been  assumed  by 
the  state,  aud  it  employs  these  public  cor- 
porations as  instruments  to  carry  this 
trust  Into  effect.  Viewing  the  school  law 
In  this  light,  we  would  not  like  tu  hold,  if 
It  can  be  avoided,  that  either  the  mistake 
or  caprice  of  one  man  could  destroy,  ar- 
rest, or  nullify  the  proceedings  which  the 
law  requlrra  to  be  taken  at  a  flcho{>l  meet- 
ing. If  a  school  clerk  may  exercise  tbe 
sovereign  power  of  withholding  his  recog- 
nition in  such  case,  and  thereby  destroy 
the  legality  of  a  meeting  which  would  oth- 
erwise be  legal  and  proper,  he  may  arrest 
tbe  proceedings  of  his  district  for  an  in- 
definite time,  and,  as  long  as  he  remains 
In  office,  paralyze  the  corporate  powers  of 
his  district,  and  thus  defeat  the  purposes 
of  the  law.  But  no  such  power  can  be 
claimed  for  bim.  On  the  contrary,  if  he 
fails  or  refuses  to  discharge  his  duties, 
other  instrumentalities  may  be  employed. 
The  requirements  of  thestatute  in  relation 
to  who  shall  be  secretary  of  the  meeting 
are  directory  merely,  and  not  mandatory. 
Higgins  V.  Reed,  8  Iowa,  298;  Burgess  v. 
Pue,  2  Gill,  254;  Bank  v.  Dandridge,  12 
Wheat.  09.  And  section  293,  Dill.  Mun. 


Corp.,  says:  "Corporations  have  tbe  inci- 
dental power,  if  the  regular  clerk  is  tem- 
porarily absent,  to  appoint  a  private  per- 
son a  clerk  pro  tern,  for  the  purpose  of 
making  the  entries  of  what  is  transacted 
at  the  corporate  meeting.  His  entries 
made  by  the  direction  of  the  cqrporate  au- 
thorities, or  entries  made  by  the  regular 
clerk  from  memoranda  furnished  by  the 
clerk  pro  tern.,  are  competent  evidence  ot 
the  proceedings  of  the  meeting."  Hutch- 
inson T.  Pratt,  11  yt.  402.  But  counsel 
claim  that  if  the  meeting  when  lawfully 
convened  may  appoint  a  secretary  pro 
tern.,  tbe  chairman  has  no  such  power. 
This  is  a  highly  technical  objection,  and 
cannot  prevail.  When  the  chairman  an- 
nounced ^\e  appointment  in  the  presence 
of  the  meeting,  and  the  secretary  served, 
without  a  single  objection  from  any  one, 
tbe  act  of  the  chairman  became  the  act  of 
tbe  meeting.  It  follows  from  what  has 
been  said  that  the  second  and  third  find- 
ings of  law  by  tbe  court  were  erroneous, 
as  well  as  the  judgment,  and  mnst  be  re- 
versed; but,  us  no  error  intervened  dur- 
ing the  trial  up  to  the  findings  ot  law  by 
the  court.  It  is  unnecessary  to  order  a  nefl: 
trial,  as  final  judgment  may  be  entered 
here  on  the  findings  of  fact.  Our  conclu- 
sions of  laW  are  indicated  in  this  opinion. 
Let  Judgment  of  ouster  be  entered  against 
the  defendant,  and  a  further  judgment  in 
favor  of  the  relator  admitting  him  into 
the  office  of  school  director  named  in  the 
pleading. 

Idaho  [Hasb.]  631} 

Prople  ex  Tel.  Gorman  t.  Havihd. 
{Suprejne  Covert  of  Idaho.  March  11,  1889.) 
Qco  WjuwAKTO—TiTLB  TO  OrricB  —  JOBT  Tbiai.. 

1.  Ad  action  under  Act  Jan.  30,  1885,  to  try 
title  to  an  office  towbich  there  are  several  claim- 
aDts,  is  one  ot  legal  and  not  of  equitable  cogni- 
zance. Tbe  issues  in  such  action  or  proceeding 
are  legal  ones,  and  the  trial  of  such  issues  Xny  a 
Jury  is  a  constitutional  right  of  the  parties. 

3.  That  part  of  section  536  (said  act)  iwovid- 
fng  that  actions  of  this  nature  "shall  be  tried  by 
the  judge  of  the  district  court  at  chambers,  and 
without  the  intervention  of  a  }nry,  "  is  held  un- 
constitutional and  void. 

(Syllalma  by  the  Court.) 

Proceedings  in  tbe  nature  ot  quo  war- 
ranto. 

George  Ainslte,  for  appellant.  Houston 
A  Grajr,tOT  respondent. 

Berry,  J.  This  action  Is  under  an  act 
of  the  territorial  legislature  of  Idaho, 
passed  January  80,  1885,  being  sections 
534-542.  inclusive,  of  tbe  Code  of  Civil 
Procedure,  and  its  purpose  is  to  try  tbe 
title  of  the  respondent  to  the  office  of 
Bheritf  of  Boise  county.  It  has  the  usual 
provisions  tor  obtaining  JurlBdiction  of 
the  parties,  the  formation  of  Issues  by 
pleading,  the  trial  of  the  issues,  and  tbe 
rendition  of  judgment,  with  the  further 
privilege  of  appeal  to  this  court.  The 
proceeding  Is  called  by  the  act  an  "  ac- 
tion,"and  It  is  sotreated  by  both  parties, 
and  it  must  be  so  considered  for  the  pur- 
poses of  this  appeal.  Its  purpose,  how- 
ever, is  to  attain  theend  reached  by  a  writ 
of  quo  warr/into  ac  common  law,  or  a 
writ  of  right  for  tbe  king,  against  him 
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who  Improperly  claimed  of  usurped  an 
office.  8nch  a  writ  Is  not  suited  to  our 
form  ofgoTenimeut,  and  In  America  It  has 
fallen  Into  disuse,  cuid  statutory  proceed- 
injirs  in  the  nature  of  a  writ  of  quo 
wHmtnto  have,  in  most  of  the  states, 
If  nut  ail,  takun  Its  place.  Those  stat- 
utes vary  in  the  extent  of  the  remedy 
which  they  fumisti ;  some,  as  in  Aluhama, 
(St.  Ala.  Feb.  3, 1840,  §  4,)  make  of  the  court 
a  mere  inquisition  to  as^^ertaln  the  reg- 
ularity of  the  election.  These  have  been 
held  not  to  confer  Judicial  power  upon 
tlie  court,  as  in  a  suit  nt  cammon  law; 
hence,  timt  exercise  of  the  right  to  hear 
and  decide  is  rather  in  the  character  of 
supervisor  of  elections,  and  does  not  r&- 
quire  thelnterveutfon  of  a  jury.  In  other 
states  this  statutory  proceeding  has  ap- 
proximated more  nearly  in  its  scope  to 
the  writ  of  ^uo  warranto;  still  rtitainlnj; 
the  criminal  form  of  that  writ,  but  using 
it  as  a  civil  remedy  only.  In  our  own 
territory  our  legiHlature  has  gone  much 
further,  and  Includes  within  ltn  act  the 
full  scope  of  an  Information  to  the  nature 
of  a  writ  of  QUO  warranto.  Including  Its 
criminal  features  and  power  to  punish. 
Such  Information  In  the  nature  of  a  writ 
of  quo  warranto  was  properly  a  criminal 
method  of  prutiecutiou,  as  well  to  punish 
the  usurper  by  a  fine  for  the  usurpation 
of  the  franchise  as  to  oust  him,  or  seize 
the  office  for  the  crown.  PainCt  Elect. 
710.  This  law  not  only  provides  forsu* 
pervision  of  elections,  and  the  correction 
of  errors,  botlt  goen  further,  and  places  in 
the  court  unmistakable  judicial  powers. 
Section  541  provides  "that  when  a  defend- 
ant, against  whom  such  action  has  been 
brought,  is  adjudged  guilty  of  usurping 
or  intruding  into,  or  unlawfully  holding, 
any  offlce,  franchise,  or  privll^e,  judg- 
ment ranHt  be  rendered  that  the  defendant 
be  excluded  from  the  office,  franchise,  or 
privilege,  and  that  he  pay  the  costs  of 
the  action.  The  court  or  the  judge  may 
also,  in  Its  or  his  discretion,  impose  upon 
the  defendant  a  fine  not  exceeding  two 
thousand  dollars."  Herearequestlonsnot 
merely  as  to  regularity  of  an  election,  but 
also  as  to  personal  guilt  or  Innocence,  fol- 
lowed by  pecuniary  consequences  of  no 
small  moment.  It  alms  not  only  at  a  civil 
remetly,  but  also  at  a  criminal  trial,  per- 
sonal puninhment,  and  pecuniary  iino  and 
loss.  The  act  of  willful  Intrusion  into  a 
public  office,  to  which  one  has  not  been 
elected.  Is  declared  to  be  a  misdemeanor. 
Kev.  St.  Idaho,  §  6888. 

The  section  of  the  act  In  question,  under 
which  the  diutrict  judge,  at  chambers,  as- 
sumed Jurisdiction,  and  tried  this  case.  Is 
section  53fi.  Act  1885,  providing,  among 
other  things:  "And  such  action  elialt  be 
heard  and  determined  by  the  judge  of  the 
dhitrlct  court  at  chambers,  and  without 
the  Intervention  of  a  Jury.olterdue  service 
of  the  summons,  and  the  expiration  of 
time  allowed  by  law  for  answering  the 
complaint  In  a  civil  action:  but  no  judg- 
ment shall  be  rendered  in  such  action  by 
default.  "  Th\%  Is  an  essential  provision  of 
the  act,  and  without  which  the  other  pro- 
visions are  Inoperative.  If  this  is  uncon- 
BtltutloQal.  as  the  respondent  claims,  the 
remedy  under  the  act  falls.  This  objection 


was  taken  by  the  respondent  before  the 
answer  was  filed.  His  exceptions  to  the 
mling  were  then  and  there  settled  by  the 
judge,  and  are  incorporated  as  a  part  of 
the  statement  of  the  case  on  appeal.  The 
respimdent  still  ntands  upon  such  objec- 
tion and  exceptions  in  this  court.  It  Is 
true  that  the  court,  upon  the  hearing, 
found  (or  the  defendant,  and  that  the  de- 
fendant does  not  appeal.  Tet  It  Is  not 
easy  to  see,  if  the  objection  was  valid 
when  it  was  taken,  how  his  failure  to  ap- 
,peal  from  a  finding  in  his  favor,, where  he 
has  all  along,  and  on  the  appeal,  Insisted 
on  his  objection,  should  be  construed  as  a 
waiver  of  his  exception.  If,  Indeed,  in  any 
case,  it  might  be  so  waived,  it  cannot  be 
so  in  this  ease;  fortlie  objection  E^JeB  to 
the  jurisdiction  of  the  court,  to  the  validi- 
ty of  the  statute,  and  not  merely  to  an 
irregularity.  That  Is  not  subject  to  such 
waiver.  If  that  part  of  the  act  is  void, 
the  objection  may  be  made  at  any  time, 
even  on  appeal.  The  grounds  on  which  It 
Is  urged  that  this  provision  is  unconstitu- 
tional are  (L)  that  It  denies  the  right  of 
trial  by  Jury ;  f2)  tliut  it  creates  a  tribunal 
unknown  and  unauthoriced  by  the  laws. 
Section  1868  of  the  Revised  Statutes  of  the 
United  States,  as  amended  April  7.  1874, 
prescribing  and  timitlngthe  powers  of  ter- 
ritorial  legislatures,  provides  that  "no 

garty  shall  be  deprived  of  the  right  of  trial 
y  jury  in  cases  cognisable  by  the  common 
law."  Again.  (Const.  U.  8.  art.  8,  S  2.) 
"the  trial  of  allcrimes,excoptln  cases  of  im- 
peachment, shall  be  by  jui?."  Again.  (Id. 
art.  5,  Amendments.)  "no  person  shall  be 
deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law. "  And  again.  (Id. 
Amend.  7.)  "In  suit  atcommon  law,  where 
the  value  in  controversy  shall  exceed  twra- 
ty  dollars,  the  right  of  trial  by  Jury  shall 
he  preserved."  There  seems  to  have  been 
a  disposition  In  some  states,  under  their 
own  constitutions,  to  evade  these  provis- 
ions, whether  of  the  United  States  or  state 
constitutions,  or  such  of  them  as  clearly 
affect  this  case.  Some  courts  have  gone 
so  tar  as  to  deny  squarely  tliat  proceed- 
ings of  this,  nature  are  of  legal.  Instead  of 
equitable,  cognliance,  A  Missouri  case 
(State  V.  Luptou.  M  Mo.  4151  so  holds. 
Cut  this  case  Is  met  by  the  New  York 
court  of  appeals  In  People  v.  Railroad  Co., 
57  N.  Y.  161,  in  which  case  the  court  holds 
that  an  action  in  the  nature  of  a  quo  war- 
ranto.brought  by  the  attorney  general, 
in  the  name  of  the  people  of  the  state,  to 
try  the  title  to  a  corporate  office,  to 
which  there  are  severa-l  claimants,  Is  one 
of  legal  and  not  equitable  cognizance; 
that  the  IsHues  therein  are  strictly  legal 
ones;  and  that  the  trial  of  such  by  a  jury 
is  the  constitutional  right  of  the  parties. 
The  constitutiunal  guaranty  of  the  right 
of  trial  by  jury  in  that  state  goes  no  fur- 
ther than  the  provisions  of  the  federal  con- 
stitution and  the  act  of  congress  cited.  $ 
1868.  as  amended,  and  made  especially  to 
apply  to  our  territorial  legislature.  Nor 
can  the  territorial  legislature  pass  any 
law  in  contravention  of  the  constitution 
or  the  laws  of  the  United  States.  Rev.  St. 
U.  S.  §  1S51.  In  other  cases,  as  In  the  state 
of  Illinois,  the  statute  Itself  only  confers  a 
supervisory  power  over  the  r^ularlty  of 


Digilized  by 


Google 


296 


PACIFIC  BEPORTEB.  Vol.  25. 


the  election,  and  does  not  at  all  apply  to 
mncli  ot  the  ground  covered  by  theatatate 
of  Idaho.  A  Louisiana  court.  In  Joseph  r. 
BIdwell,  28  La.  Ann.  382,  holds  that  the 
federal  constitution  In  that  respect  can 
have  no  application  to  the  state  courts. 
Perhaps,  as  Louisiana  is  a  sovereign 
state,  that  claim  may  besustalned.  Other 
cases  cited  by  the  appellant  hold  the  same. 
But  we  are  notcalled  upon  to  discuss  that 
queatlon.  Idaho  Is  not  a  state,  but  Is  a 
territory  of  the  United  States,  and  In  all 
thinss  subject  to  the  constitution  of  the. 
United  States  and  the  laws  of  congress. 
Section  1868  of  the  United  States  Revised 
Statutes,  as  amended,  seems  to  meet  this 
case,  and  Is  conclusive.  Even  were  this 
otherwise,  and  the  question  arose-  under 
the  common  law,  which  Is  adopted  In  this 
territory,  (Rev.  St.  §  18.)  the  weight  of  au- 
thority Is  in  favor  of  the  i-onstructlon 
given  by  the  New  York  court  ot  api>ea1s  in 
the  case  in  that  state  above  cited,  but 
arising  under  the  state  constitution.  See, 
also,  Reynolds  v.  State,  61  Ind.  393;  Peo- 
ple v.  Van  Slyck,  4  Cow.  297;  People  v. 
Ferfcuson,  8  Cow.  108.  But  It  is  contended 
by  the  appellant  that,  if  the  Issues  here 
are  triable  by  Jury,  and  the  objection 
was  oris  properly  taken,  and  for  that  rea- 
son the  judgment  should  be  reversed,  still 
a  new  trial  should  be  granted.  The  an- 
swer to  this  may  be  that  the  proceedings 
in  the  court  below  were  under  the  act  in 
question,  and,  If  wrong,  It  Is  because  that 
part  of  the  act  on  which  they  are  based  is 
invalid,  and  no  valid  Judgment  could  be 
had;  that,  while  the  action  In  its  present 
form  cannot  proceed,  amendment  chang- 
ing its  nature  and  purpose  is  not  author- 
ized bylaw.  We  are  notcalled  on  to  decide 
that  point.  There  Is  no  Intimation  of  a 
purpose  to  amend  or  change  the  proceed- 
ing In  any  way,  even  If  allowable.  The 
term  of  office  of  the  defendant  expired  In 
January,  1889,  and  we  see  no  purpose 
which  could  now  be  reached  by  any  pro- 
ceeding of  this  nature.  AH  that  part  of 
section  536  of  the  act  entitled  "An  act  to 
amend  chapter  36  of  the  Code  of  Civil  Pro- 
cedure, beiug  sections  534  to  542  Inclusive," 
approved  January  30,  1885,  beginning  at 
the  words  "andsuch action, **ln  the  fourth 
line  thereof,  to  and  including  the  words 
"in  a  civil  actloa,''ln  the  eighth  line  there- 
of, muHt  be  declared  unconstitutional  and 
void,  and  the  Judgment  herein  must  be  re- 
versed. 

(21  Nev.  70 

State  t.  Central  Pac.  B.  Co.  (No.  1.3S2. ) 

(Supreme  Court  of  Neoada.   Deo.  18,  1890.) 

School  Tazm— Organization  of  Sohool-Dis- 
trict — estoppbi« 
Where  a  school -district  has  been  in  exist- 
ence ior  many  years,  and  during  that  time  has 
continued  to  receive  money  out  of  the  county 
school  fund,  and  has  had  sev^^l  special  taxes 
levied  and  collected  for  its  benefit,  a  person  on 
whose  property  such  a  tax  Is  levied  la  precluded 
from  attacking  tke  l^ality  of  the  orgamsatloD  of 
the  district 

Appeal  from  district  court, Landercoun- 
ty;  A.  L.  Fitzgerald,  Judge. 

linker  &  Wines,  for  appellant.  The  At- 
torney General,  W.  D.  Jones,  DIst.  Atty., 
and  Henry  Maj  enbaam,  for  the  State. 


Belknap,  G.  J.  In  an  action  tor  the  re- 
covery ot  delinquent  taxes.  Judgment  was 
rendered  CMgcainst  defendant  for  the  sum 
of  ¥24,209.73  for  taxes  and  penalties,  to- 
gether with  the  district  attorney's  fees, 
and  costs  of  suit.  Included  in  the  judg- 
ment Is  the  sum  of  fl, 106.98,  with  penal- 
ties, the  amount  of  a  special  school  tax 
levied  upon  the  property  of  the  defend- 
ant in  the  Argenta  schuol-district.  One  of 
the  objections  is  that  this  school-district 
was  nut  organized  in  conformity  wltli  the 
provisions  of  the  statutes  of  the  state  re- 
lating to  the  formation  of  school-districts, 
and  that  the  levy  of  the  school  tax  was 
therefore  Illegal.  It  was  shown  that  the 
district  had  been  in  existence  since  the 
year  1871;  that,  from  that  time  down  to 
the  time  of  trial,  It  had  received  from  the 
school  fund  of  the  county,  for  Its  support, 
moneys  aggregating  the  sum  of  f 24,372.90 ; 
that  three  special  taxes  had  been  levied 
and  collected  for  its  benefit,  and  apparently 
no  question  ot  the  legality  of  itti  oi^anlza- 
tion  had  ever  been  made.  Upon  these  facts, 
defendant  is  precluded  from  attacking  the 
legality  of  the  organiEatlon  of  the  district. 
In  support  of  this  eonclnslon  we  rely  up- 
on the  principles  announced  In  the  case  of 
Stuart  V.  School-Dlst,  30  Mich.  69.  In 
that  case,  complainants  resisted  the  en- 
forcement ot  a  school-district  tax  for  the 
reason  now  urged  by  defendant.  The  dis- 
trict had  exercised  the  powers  and  privi- 
leges of  a  school-district  for  13  years,  with 
the  acquiescence  ot  the  public.  The  court 
said :  **  Whether  this  particular  objection 
would  have  been  worthy  of  serious  con- 
sideration had  it  been  made  sooner,  we 
must,  after  this  lapse  of  time,  wholly  de- 
cline to  consider.  This  district  exiuted 
de  facto,  and  we  suppose  dejare  also,  for 
we  are  not  Informed  tothecontrury.  when 
the  legislation  of  1869  was  had,  and  from 
that  time  to  the  present  it  has  assumed 
to  possess  and  exercise  all  the  franchises 
which  are  now  brought  In  question,  and 
there  has  since  been  a  steady  concurrence 
of  action  on  the  part  of  Its  people  in  the 
election  of  officers.  In  the  levy  of  large  tax- 
es, and  in  the  employment  of  teachers  for 
the  support  ot  a  high  school.  The  state 
had  acquiesced  in  this  assnmption  of  an- 
tfaority.  and  it  has  never,  so  far  as  we  are 
advised,  been  quHHtloned  by  anyone  until, 
after  thirteen  years'  user,  three  individ- 
ual tax-payers,  out  of  some  thousands,  in 
a  suit  Instituted  on  their  own  behalf,  and 
to  which  the  public  authorities  give  no 
countenance,  come  forward  In  this  collat- 
eral manner,  and  ask  us  to  annul  the 
franchises.  To  require  a  mnnicipal  corpo- 
ration, after  so  long  an  acquiescence,  to 
defend.  In  a  merely  private  suit,  the  irreg- 
ularity, not  only  of  its  own  action,  but 
even  ot  the  legislation  that  permitted  such 
action  to  be  had,  could  not  be  justified  by 
the  principles  ot  law,  much  less  by  those 
of  public  policy.  We  may  Justly  take  cog- 
nizance In  theeecases  of  the  notorious  fact 
that  mnnicipal  action  is  often  exceedlngl.v 
informal  and  irregular,  when,  after  all, 
no  wrong  or  illegality  has  jeen  intended, 
and  the  real  purpose  of  the  law  has  been 
had  In  view  and  been  accomplished,  so 
that  It  may  be  said  the  spirit  ot  the  law 
has  been  kept,  while  tlie  lettu*  has  been 
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disregarded.  We  may  alsuflnd  In  thentat- 
ntes  many  instances  of  careless  legisla- 
tion, under  which  municipalities  have  act- 
ed for  many  years,  nutil  important  Inter- 
ests have  sprnog  up,  which  might  be  crip- 
pled or  destroyed  K  then.forthe  first  time, 
matters  of  form  in  legislative  action  were 
suffered  to  be  questioned.  If  every  munici- 
pality must  be  Kubject  to  be  called  Into 
court  at  anytime  to  defend  Its  orlffinal  or- 
sanlzation  and  its  franchises  at  the  will 
of  any  dissatisfied  citizen  who  may  feel 
disposed  tn  qnestion  them,  and  subject  to 
dlBsolntlon.  or  to  be  crippled  in  authority 
and  powers  If  dtfects  appear,  however 
complete  and  formal  may  have  been  the 
recognition  of  its  rights  and  privileges,  on 
the  part  alike  of  the  state  and  its  citizens, 
it  may  very  Justly  be  said  that  few  of  our 
municipalities  can  beentlrely  certain  of  the 
ground  they  stand  upon,  and  that  any 
single  person,  however  honestly  Inclined, 
If  disposed  to  be  litlgloiis  or  orertechnical 
and  precise,  may  have  It  Jn  bis  power  In 
many  cases  to  cause  infinite  trouble,  em- 
barrassment, and  mischief."  Pages  72.73. 

The  other  objection  arises  out  of  an  al- 
leged overvaluation,  and  therefore  fraud- 
ulent valaation,  of  defendant's  railroad  in 
Lander  county.  The  line  of  railroad  was 
asacsaed  at  f 14.000  per  mtle.  The  board 
of  equalisation  reduced  the  assessment  to 
$12,000.  Defendant  introduced  evidence 
tending  to  show  that  a  similar  line  of 
road  could  be  constructed  in  Lander  coun- 
ty at  a  cost  not  exceeding  $9,000  per  mile. 
It  Is  contended  that  the  aesessmentshould 
not  exceed  this  figure,  and  that  the  valua- 
tion should  be  reached  by  considering  the 
road  as  an  Isolated  piece  of  property  situ- 
ated In  Lander  county,  without  reference 
to  its  connections  at  eltherend.  The  stat- 
ute, however,  requires  asBesMors  to  esti- 
mate the  value  of  railroads  with  reference 
to  their  position,  connections  and  use, 
and  "as  an  Integral  part  of  a  complete, 
continuous,  and  operated  line  of  railroad, 
and  not  as  so  inucfa  land  covered  by  the 
right  of  way  merely,  nor  as  bo  many  miles 
of  tracb  conslstlni;  of  iron  rails,  ties,  and 
couplings."  St.  1875,  p.  106.  Tested  by 
this  rule,  there  is  no  evidence  tending  to 
show  an  overvaluation  of  the  railroad. 
The  iudgment  and  order  of  the  district 
coort  are  afBrmed. 

(21  Nov.  7S) 

LiNDSAT  V.  Jones.    (No.  3,829.) 
(Supreme  Court  of  Nevada,   Dec.  13,  1800.) 
Deeds — Cosstrdction — Feb  in  Allet. 

Where  the  owner  of  an  alley  aa^  ad}otn- 
iug  lots  conveys  part  of  them,  describing  them 
as  fronting  on  a  certain  street,  and  "with  a 
depth  of  85  feet  to  iin  alley  fifteen  feet  in  width, " 
the  deed  carries  title  to  the  middle  of  the  alley, 
witb  an  easement  of  way  over  the  other  half,  the 
grantor  having  a  like  easement  over  the  half  con- 
veyed. 

Appeal  from  district  court,  Washoe 
county;  B.  R.  Bioelow,  Judge. 

Clarke  Jones,  for  appellant.  R.  H. 
Lindsay,  respondent,  in  pro,  per. 

Bei.knap,  C.  J.  This  Is  an  action  to 
abate  the  obstruction  of  plaintiff's  eaee- 
inent  in  anaUey.  Defendcuat  was  the  own- 


er of  the  land  upon  which  theall^Uli)* 
ca  ted,  and  of  the  adjoining  land,  and  made 
adeed  of  conveyance  to  plaintlH's  grantor, 
describing  the  premises  a"^  follows :  "The 
east  85  feet  of  lots  4,  5,  and  6  in  block  two 
in  Lake's  south  addition  to  said  town  of 
Reno,  county  of  Washoe,  state  of  Nevada, 
as  known  and  designated  In  the  map  of 
said  Lake's  south  addition  made  from  a 
survey  by  A.  J.  Hatch  In  1872,  each  of  the 
lots  hereby  conveyed  fronting  fifty  feet  on 
the  west  line  of  Center  street,  with  a 
depth  of  85  feet  to  an  alley  fifteen  leet  in 
width." 

The  only  qnestion  tn  the  case  Is  as  to 
the  construction  of  this  language.  The 
case  of  Lewis  v.  Seattle,  105  Mass.  410,  will 
serve  to  show  the  construction  applied  by 
the  courts  to  similar  language  In  convey- 
ances. There  the  deed  described  the  land 
conveyed  as  running  to  and  bounding  on 
a  way  40  feot  wide.  The  grantors  were 
the  owners  of  the  '^c  covered  by  the  way. 
The  court  said:  "Standing  by  itself,  this 
deed  would  carry  the  title  to  the  middle  of 
the  strip  described  as  a  way,  with  an  ease- 
ment of  way  over  the  other  half,  and  sub- 
ject to  a  like  easement  reserved  to  the 
grantorsover  the  half  conveyed,  as  well  as 
to  whatever  rights  of  way  existed  in  oth- 
ers at  thetlme.*  Another  principle  equally 
well  established  and  conclusive  arises  out 
of  the  doctrine  of  estoppel.  It  is  thus 
stated  In  Howe  v.  Alger:  "A  grantor  of 
land  describing  the  same  by  a  boundary 
on  a  street  or  way,  U  he  be  the  owner  of 
such  adjacent  land,  Is  estopped  from  set- 
ting up  any  claim  or  doing  any  acts  in- 
consistent with  the  grantee's  use  of  the 
street  or  way ;  and  such  estoppel  will  ap- 
ply to  bis  beira.  or  those  claiming  under 
blm. "  4  Allen,  311.  Judgment  affirmed. 


a  wasb.  St.  Ml) 
Banbon  et  a/,  v.  DoaERTr. 
(Supreme  Court  of  Washington.  Deo.  10,  1890.) 
Attaohubnt — DiflCHAROB — Aftipavit — Obal 

TBSTlMOSr. 

1.  The  affidavit  stated  as  grounds  for  an  at- 
tachment that  defendant  was  about  to  convert  his 
property  into  money  with  intent  to  place  It  be- 
yond reach  of  his  creditors,  and  That  he  was 
about  to  assign  aad  dispose  of  bis  property  with 
latent  to  delay  and  defraud  his  creditors.  De- 
fendant's motion  to  discharge  the  attachment  was 
supported  by  affidavit  denying  that  he  "was  about 
to  convert  nls  property  into  money  for  the  pur- 
pose of  placing  it  beyond  the  reach  of  his  cred- 
itors, or  that  he  was  about  to  assign  and  dispose 
of  his  property  with  intent  to  delay  and  defraud 
bis  creditors. "  Held,  that  these  denials  are  not 
sufficient  to  put  in  issue  the  allegations  of  the 
affidavit  fw  attaohmeat. 

3.  Under  Laws  Wash.  T.  1880-88,  p.  45,  {  82; 
where  defendant  has  made  his  motion  to  dis- 
cbarge an  attachment  on  affidavit,  be  cannot  de- 
part from  that  mode  of  proof  and  support  the  mo- 
tion by  oral  testimony. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Ally.n,  Judge. 

Town  &  LIkeoa,  for  appellants.  A.  A. 
Knight,  for  appellee. 

Andehb,  C.  J.  This  action  was  brought 
by  appellants  against  appellee  to  recover 
a  balance  alleged  to  be  due  on  account  of 
goods,  wares,  and  mei-chundlse  sold  and 
delivered  by  the  former  tu  the  latter.  An 
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Hffldavlt  and  bond  were  duly  filed,  and 
a  writ  of  attachment  was  Iseued  on  the 
following  statatory  groands,  set  forth  In 
tbe  affidavit:  "That  the  defendant  la 
aboDt  to  convert  his  property  Into  money 
lor  the  purpose  of  placing  It  beyond  the 
reach  of  his  creditors;  that  said  defend- 
ant is  abont  to  assigD,  secrpte,  and  dis- 
pose of  his  property  with  intent  to  delay 
and  defraud  his  creditors."  The  defend- 
ant applied  to  the  court  to  diuchar^e  the 
attachment, torthealleRed reason  that  the 
same  was  improperly  Istjued,  and.  in  sup- 
port of  bis  motion,  filed  his  own  affidavit 
which  contains  this  allegation :  "And  says 
he  is  not  about  to  convert  his  property 
into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  bis  creditors,  neither 
Is  be  about  to  assign,  secrete,  and  dispose 
of  his  property  with  intent  to  delay  and 
d^raad  bis  creditors,  as  alleged  In  said 
aifldavlt  of  J.B.Hanson."  In  addition 
to  the  above  affidavit,  the  defendant  was 
permitted,  over  plaintiff's  objection,  tu  in- 
troduce oral  testimony  on  the  hearing  of 
the  motion.  Having  heard  tbe  testimony 
of  the  witnesses  produced  on  both  sides, 
the  court  made  an  order  dlachaislns;  tbe 
attachment,  whereupon  plaintirf  filed  a 
motion  for  a  new  trial.  The  motion  was 
overruled  and  exception  duly  taken. 
From  the  order  discharging  tbe  attach- 
ment, the  plaintiff  appeals  to  this  court. 

Counsel  for  appellants  claim  that  the 
troth  of  tbe  allegations  of  tbe  affidavitfor 
attachment  was  not  controverted  or  put 
In  iBBoe  by  the  mutloD  or  affidavit  of  de- 
fendant, and  that  the  attachment  should 
therefore  have  been  sustained.  In  this  we 
think  counsel  are  correct.  The  denials  of 
tbe  traversing  affldavltshould  be  audlrect 
and  positive  as  If  the  affidavit  were  an 
answer  to  a  complaint  in  an  ordinary 
action,  and  muHt  be  tested  by  the  same 
rales  of  pleading.  To  allege  that  the  de- 
fendant Is  not  about  to  aiiHigu,  secrete, 
and  dispone  of  bin  property  with  lutent  to 
delay  and  defraud  liia  creditors  is,  In  effect, 
to  admit  that  he  is  about  to  do  any  one 
of  the  acts  mentioned,  but  not  all  of  them 
conjointly.  Such  a  denial  raised  no  issue, 
and  the  attachment  should  have  been  sus- 
tained on  the  grounds  set  forth  In  that 
portion  of  plaintiff's  affidavit  thus  at^ 
tempted  to  be  traversed.  We  are  of  the 
opinion  that  no  oral  testimony  should 
have  been  admitted  on  the  [lart  of  defend- 
ant, for  the  reusou  that  there  was  no  Is- 
sue to  be  tried,  and  tor  the  further  reason 
that  defendant,  having  made  his  motion 
to  discharge  upon  affidavit,  had  no  right 
to  depart  from  that  mode  of  proet.  We 
do  not  think  our  statu  tecontemplates  that 
the  defendant  In  attachment  may  support 
his  motion  to  discharge  both  by  affidavits 
and  oral  testimony.  Laws  1885-86.  p.  46, 
S  32.  When  the  motion  Is  made  upon  affi- 
davits, tbe  hearing  should  be  bad  upon 
affidavits  and  counter-affidavits.  And 
snch  Is  the  nsnal  practice.  But  It  would 
seem  that  tbe  above  Isnot  the  only  course 
open  to  the  defendant.  Sliould  he  not  de- 
sire to  use  affidavits  on  the  bearing,  we 
see  no  reason  why  he  raaynotaet  forth 
specifically  in  his  notice  and  motion  the 
tacts  showing  wherein  the  attachment 
was  Improperly  issued,  and  prove  the 


same  by  the  testimony  of  witnesses  befor* 
the  coart.i  The  plaintiff  would  then  be  at 
liberty  to  support  his  original  affidavit  Id 
like  manner.  The  order  of  the  court  be- 
low  discharging  the  attachment  Is  re- 
versed, and  the  attachment  proceedings, 
remanded  for  further  prooeeulngs  In  iie> 
cordance  with  this  opinion. 

HoTT,  DuNBAB,  Stilas,  and  Soorr,  JJ., 
coDcnr. 

■    a  Wash.  St.  «7) 

ImPTALUnCNT  BtllLDIKO  ft  IiOAX  CO. 

Wbntwobth. 

i9upr€me(kmrt<ifWcuiMngU3n.  Dea  19b  1890.) 

HxoHASics*  LiBNs— NoTicB— FoBWjLosuaa— Jon 
Thiai.. 

1.  In  a  QOtioe  of  a  clatm  of  lien  for  work 
and  materials  furnished  a  corporation,  whose 
name  is  the  "Installment  Bnlldtnr  &  Loan  Com- 
pany, onder  a  contract  made  with  the  corpora- 
tiou  Itself,  it  Is  an  immaterlid  variance  that  the 
defendant  is  staled  Uw*'IustaUjiieiifc  Building  & 
Loan  Association. " 

3.  As  the  foreclosure  of  a  mectaanlc's  lien  Is 
a  proceedint;  cognizable  in  a  oourt  of  equi^,  the 
mere  fact  that  defendant  In  such  suit  Interposes 
a  cotmter-claim  for  damages,  as  he  Is  allowed  to 
do  by  the  laws  of  Washington,  Is  not  BufflcloDt 
to  divest  snoh  court  of  its  Jurisdiction,  and  to  en- 
title defendant  to  dmnand  a  trial  by  Jory. 

Appeal  from  snperlor  court*  Clark  coun- 
ty. 

Green  &  Kln/^,  for  appellant.  Coo  vert  Jk 

Miller,  for  appellee. 

HoTT,  J.  Plaintiff  sought  to  foreclose  a 
lien  for  material  furnished  and  labor  done 
tor  defendant  In  the  construction  of  a 
dwelling-bouse  on  the  land  of  the  defend- 
ant. Defendant,  in  Ita  answer,  among 
other  things,  set  up  a  claim  for  damages 
for  breach  of  tbe  contract  bythe  plain- 
tilt.  In  the  notice  of  claim  of  lien  the  de- 
fendant corporation  was  described  as 
"Installment  Building  &  Loan  Associa- 
tion," whereas.  In  fact,  its  true  name  was 
"Installment  Building  &Loan  Company." 
The  notice  of  claim  of  Hen  Is  attacked  on 
the  ground  of  this  vurrlance between  It  and 
the  pleadings  and  proofs.  We  do  not 
think  that  tbe  variance  was  material.  The 
corporation  Itself  was  making  tbe  im- 
provement, and  could  not  have  been  mis- 
led by  tbe  slight  error  In  stating  its  name. 
Tbe  case  might  be  different  if  tbe  prop- 
erty of  the  corporation  was  sought  to  be 
cbarged  for  an  improvement  for  wbieh  it 
had  not  contracted. 

The  defendant  demanded  a  trial  by  ]ary 
upon  the  Issues  raised  by  its  answer  and 
the  reply  thereto.  This  was  refused  by 
the  court,  and  its  action  In  so  doing  Is  re- 
lied upon  as  cause  of  reversal.  That  the 
foreclosure  of  a  mechanic's  lien  is  prop- 
erly cognizable  In  a  court  of  equity  Is  not 
denied,  but  It  is  contended  that  as  tbe  de- 
fendant had  a  right  under  our  statute  tu 
intf.rpose  a  legal  defense,  all  rights  Ind- 
dent  to  such  Ifgul  defense,  and  tbe  issaes 
made  thereon,  went  with  it,  Includingtbat 
of  a  trlalbyjury.  With  tbiscontention  we 
cannot  agree.  A  court  of  equity,  having 
once  obtained  Inrlsdlction  of  the  cause, 
will  retain  It  nntil  final  determination.  1 
Pom.  £q.  Jur.  §§  181.  188:  Rath  bone  r. 
Warren,  10  Johns.  6S7;  Martin  v.  Tldwdl, 

lExplahiedinWIndtv.  Bannixa,36f aa  Kep.ia 
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90  6a.  332.  The  clrcumBtance  that  In  the 
progress  of  the  caase  an  lasae  of  fact 
was  made  that  would  ordinarily  be  triable 
by  a  Jury  cannot  change  this  role.  -  It  ie 
true,  as  claimed  by  the  appellant,  that  a 
plalDtin  canaut,  by  Jolnlnfc  a  legal  with 
an  equitable  cause  of  action,  deprive  a  de< 
(endantof  his  right  to  a  jury  trial;  but 
that  does  not  aid  the  appelant  in  bis 
conteution.  On  the  contrary,  from  like 
reasoning,  it  would  seem  to  follow  that  a 
defendant,  by  voluntarily  bringing  a  law 
question  Into  the  carie,  could  not  prevent 
a  plaintiff  from  having  his  equitable  cause 
proceed  to  a  determination  according  to 
the  rules  applicable  to  such  cases.  Defend* 
ant  in  the  case  at  bar  could  have  main- 
tained a  separate  action  for  Ita  alleged 
damages;  and  if,  Instead  of  doing  so,  it 
saw  fit  to  plead  them  In  a  cause  in  equity, 
it  could  not  thereby  change  the  rule  of 
procedure  applicable  to  such  cause. 

The  traoscript  presents  other  questions 
that  might  be  mat^al  and  worthy  ofcou- 
Bideratlon  on  this  appeal,  but  as  they  do 
not  go  to  the  Jarisdlctlon  of  the  court, 
aBd  have  not  been  raised  or  argued  by 
counsel,  we  do  not  feel  called  upon  to  dis- 
cuss them.  The  Judgment  and  decree  of 
the  superior  court  must  be  affirmed,  and 
It  will  be  so  ordered. 

Azn>BB8,  C.  J.,  and  DUHBUt,  Stujeb,  and 
Scott.  JJ.,  concur. 

(1  WMh.  St  377) 

■McCabtt  t.  State. 
iSupreme  Court  of  WcuMngUm.  ITov.  18, 1800.) 
CoKSTiTtmoNAi,  Law— Rbtboaotivb  Lawb — Ijt- 

DIOniENT  AND  INFORMATION. 

1.  One  chained  with  a  larceny  In  Washington 
Territory  prior  to  its  admission  as  a  state  is  en- 
Utled  under  the  constitution  of  the  United  States 
to  a  presentment  by  a  grand  Jury,  and  canaot  be 
prosecuted  Informatioo  under Jhe  authority  of 
the  constltuuon  of  Wasbington  isnd  the  act  of 
January  89,  1890,  In  pursuance  thereof,  since  the 
Bubstitatlon  of  prosecution  by  infonuatlou  for 
that  by  Indictment  was  not  a  mere  change  of  pro- 
oedure,  bat  allected  a  nihstantial  right,  wnifdi 
ooald  not  be  taken  wmy  by  retroactive  l^sla- 
tlon. 

8.  An  information  for  the  stealinKof  "98  rail- 
road passenger  tickets  of  the  a^regate  value  of 
H20,  *  •  •  a  more  particular  description  of 
which  *  *  *  is  unknown, "  does  not  state  facts 
sufBoient  to  constitute  the  crime  of  larceny.  "The 
separate  value  of  the  tickets  should  be  suted  so 
as  to  enable  the  degree  of  the  crime  to  be  deteo:- 
mined  in  case  a  less  number  of  tickets  were 
taken,  and  should  sbow  that  they  were  stamped, 
dated,  and  signed,  as  otherwise  they  would  be 
worthless,  and  not  the  sublect  of  larceny. 

Appeal  from  superior  court.  Pierce  coun- 
ty. 

Town  A  Likens,  for  appellant.  W.  H. 
Snell,  Pros.  Atty.*  Cbarlea  BedfbnJ,  and  C. 
E.  Claypooh  for  the  State. 

Dunbar,  J.  This  Is  a  proceeding  by  in- 
formation, on  a  charge  of  grand  larceny 
lor  the  stealing  of  93  ailpged  railroad  pas- 
senger tickets.  The  Information  alleged 
tbat**tfae8atd  J.  G.  McCarty.  on  the  l&th 
day  o7  October,  eighteen  elgfaty-nine,  at 
the  county  of  Pierce,  and  state  of  Wash- 
ington, and  within  thren  years  prior  to 
tbe  filing  of  this  information,  ninety-three 
railroad  passenger  tickets,  of  the  aggre- 
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gate  value  of  one  hundred  and  twenty  dc^ 
lars,  of  the  chattels  and  property  of  the 
Northern  Pacific  Railroad  Company,  a 
company  organized  and  exleting  under 
the  laws  of  the  state  of  New  Yorjc,  and 
doing  business  In  theetateof  Washington, 
under  and  by  virtue  of  the  laws  of  the 
said  state  ot  WasfatDgton,  a  more  partlco- 
lar  description  ot  wblch  said  railroad  pas- 
senger tickets  is  to  tbe  said  prosecuting 
attorney  unknown,  feloniously  did  steal, 
take,  and  carry  away,  contrary  to  the 
form  of  the  statute, "etc.  To  this  Infor- 
mation the  defendant  Interposed  a  de- 
murrer thafthelnformatlondld  notstate 
facts  sufficient  to  constitute  aay  offense, 
and  that  there  was  no  authority  tor  pro- 
ceeding by  iuformatlon."  This  crime  la 
alleged  to  have  been  committed  on  the 
15th  day  of  October,  188».  Article  1.  5  25. 
of  the  constitution  ot  the  state  of  Wash- 
Ington  provides  tor  proceedings  by  Infor- 
mation, The  act  of  the  legislature  an- 
tborlslDg  proceedings  by  Information  waa 
passed  January  29,  1890.  The  constitu- 
tion, by  act  of  congress  as  well  as  by  ita 
own  terms,  did  not  become  operative  un- 
til the  president's  proclamation,  which 
was  not  made  until  November  11,  1889,  so 
that  the  date  of  the  alleged  comTQlssion  ol 
the  crime  antedates  not  only  the  enact- 
ment of  lefj^slature,  but  also  the  vivtfylns 
of  the  constitution  by  the  presidential 
procla  raation .  Tbe  defendant  would  ha  ve 
been  entitled  to  the  tTnited  States  consti- 
tutional guaranty  of  presentment  by  a 
grand  Jury  on  the  15th  day  ot  October, 
1889.  Having  the  right  at  that  time,  it 
could  not  be  taken  from  him  by  any  retro- 
active enactment  ol  tbe  state,  evm  had  it 
been  the  Intention  ot  the  legislature  to 
make  the  act  rstroactiveln  its  operations. 
When  a  statute  requiring  an  Indictment 
Is  repealed,  an  Information  will  not  He  tor 
an  offeuee  committed  before  the  repeal. 
People  V.  Tisdale,  fi7  Cal.  104;  Blsh.  St 
Crimes,  5  194.  As  tersely  stated  by  Mr. 
Bishop:  "The  rule  for  the  construction 
of  penal  statutes  is  that  they  are  to  reach 
no  further  than  their  words,— do  person 
can  be  made  subjfx^t  to  them  by  Implica- 
tion; and  all  doubts  concemiug  their  In- 
terpretation are  to  preponderate  In  favor 
of  the  accused.**  Theeffectof  theadoptlon 
ot  the  constitution,  and  admission  Into  the 
onion  of  states  under  that  constitution, 
and  the  legislative  enactment  ot  January 
29,1800.  was  to  repeal  the  law  which  guar- 
antied prosecution  for  criminal offenseaex- 
duslvely  by  indictment.  The  right  to  be 
presented  by  a  grand  Jury  is  not  a  mere 
change  In  tbe  proceedings  of  the  court, 
which  does  not  affect  tbe  substantial 
rights  of  the  accused,  and  to  which  he  can- 
not object.  It  Is  a  constitutional  guaran- 
ty which  rests  upon  a  basis  more  secure 
than  acts  of  the  legislature  which  relate 
to  mere  matters  of  procedure.  We  do  not 
think  the  defendant  can  be  held  to  answer 
this  charge,  unless  on  presentment  of  a 
grand  Jury. 

We  arealsoot  theopinlon  that  the  Infer 
matlon  failed  to  state  facts  suflBcIent  to 
constitute  the  crime  of  larceny.  It  1b  not 
sufficient  to  charge  the  taking  (rf  "ninety- 
three  railroad  tickets,"  of  an  aggr^ate 
value.  Especially  is  this  true  when  tiu 
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degree  of  crime,  and  the  degre©  of  pun- 
Jehment,  are  determined  by  the  value  of 
the  proDerty  stolen.  In  this  inntance  if 
the  proof  should  show  that  only  a  portion 
of  thenamber  of  tickets  alleged  to  have 
been  stolen  were  actaally  stolen.  It  would 
be  Impossible  for  the  court  or  jury  to  de- 
termine what  degree  ol  larceny  the  defend- 
ant was  euilty  of.  The  value  of  each  tick- 
et should  have  been  alleged,  and  the  Infor- 
mation should  haveshown  that  they  were 
genuine  effective  railroad  tickets,  as  an  un- 
stamped, undated,  and  unsigned  railroad 
ticket  la  not  the  subject  of  larceny.  1 
Whart.  Crim.  Law,  §  879;  People  v. 
Loumts,4  Dento.  380.  Without  tlieso  qual- 
tScations  the  so-called  railroad  tickets 
had  no  more  value  than  the  Intrinsic  value 
of  the  paper  on  which  they  are  printed, 
with  the  cost  of  preparing  them.  As 
this  iDformatlon  did  not  charge  the  raluo 
of  the  paper,  It  could  not  he  proven.  It 
follows  that  the  Judgment  must  be  re- 
versed, and  the  case  remanded  to  the  tow- 
er court,  with  instructions  to  sustain  the 
demurrer,  and  It  Is  so  ordered. 

Anders,  C.  J.,  and  Hott,-  Stiles,  and 
Scott,  JJ.,  concur. 

ON  BEHBARINO. 

DoNBAR,  J.  The  petition  for  rehearins 
In  this  case  Is  not  allowed ;  but  the  court 
desires  to  say  that.  In  view  of  the  public 
tmportanceot  some  of  thequestlons  raised, 
and  In  view  of  the  fact  thnt  tbe  case  was 
submitted  without  oral  argument  on  the 
part  of  the  state,  in  cases  arising  hereafter 
it  will  not  be  bound  by  the  opinion  ren- 
dered In  this  case  on  the  conBtitutlonal 
qoestions  Involved. 

Anders,  C.  J.,  and  Hc^tt,  Stilbb,  and 
Scott,  JJ.,  concur. 

06  Colo.  3»)   

ZiBOLER  et  a/,  y.  Cole. 
(Suprenie  Court  of  Colorado.    Nov.  19,  ISda) 
AppBii/— Kkvikw  of  Etidbncb. 
A  Jadgmeot        a  trial  Judge  which  Is 
neither  ansnpported  by  the  testimony  nor  maol- 
ffesUy  against  its  weight  will  not  be  aistnrbed  on 
appeal. 

Commissioners*  decision.  Error  to  su- 
perior court  of  Denver. 

Patterson  &  Thomas,  tor  plaintiKs  In  er- 
ror. Joseph  N.  Baxter,  for  defendant  in 
error. 

BissELL,  C.  This  Is  an  action  in  trover 
bmnght  by  George  W.  Cole  against  Zleg- 
ler  Bros,  and  William  Brandon,  to  recover 
the  value  of  certain  property,  consisting 
of  sleds  and  a  threshing  machine,  which 
Cole  averred  the.v  had  wrongfully  seized 
and  converted.  The  answer  contained  a 
denial  of  the  various  allegations  of  the 
complaint,  and  an  affirmative  defense  in 
lustiflcation  of  the  seizure.  This  defense 
contained  all  the  requisite  allegations  to 
show  a  recovery  of  Judgment  by  Zlegler 
Bros,  against  William  Cole,  and  the  Ikhu- 
ance  of  process  upon  the  judgment,  under 
which  Brandon,  the  officer,  selzsd  the 
property  in  dispute  as  the  property  of  the 
defendant  In  the  execution.  There  was 


no  controversy  concerning  the  regularity 
and  sufficiency  of  tlie  proceedings  under 
the  judgment;  the  only  dispute  being  that 
which  grew  out  of  the  evidence  concerning 
the  tltltt  of  the  plaintiff,  and  his  brother 
William.  The  cose  was  tried  to  the  court 
without  a  Jury,  and,  upon  these  issues, 
the  court  found  that  the  title  to  the 
threnlier  and  horse-power  was  in  the 
plaintiff,  Geoi^e  W.  Cole,  at  the  time  of 
the  levy  of  the  writ,  and  gave  a  Judgment 
In  his  favor  for  the  value  thereof,  which 
was  found  to  be  f  100.  As  to  the  balance 
of  the  property  seised,  the  court  held  that 
the  plaintiff  could  not  recover  because  he 
had  failed  to  show  any  such  title  and  pos- 
session as  warranted  a  Judgment  In  his 
favor.  Evidence  was  given  which  tended 
to  show  that  the  title  to  the  thre^iher  and 
power  had  been  In  the  plaintiff  for  some 
years,  and  that  for  a  large  portion  of  that 
time  It  had  been  In  his  possession,  havlnff 
been  sent  to  William, Just  prior  to  the  levy, 
simply  for  the  purposes  of  sale.  As  to  the 
other  property,  there  was  evidence  show- 
ing thiit  originaHy  it  was  the  property  of 
William,  but  had  been  transferred  by  him 
to  Oeorge.  in  liquidation  of  an  antecedent 
debt;  and,  likewise,  that  the  transfv  was 
□naccompanled  by  such  a  change  of  pos- 
Beesion  as  would  make  the  sale  effectual 
as  against  creditors.  The  reversal  uf  tba 
case  is  insisted  upou  on  the  ground  that 
the  Judgment  is  against  the  weiglit  uf  the 
testimony,  and  that  the  court  erred  in 
rendering  Judgment  thereon  against  the 
plaintiff  in  error.  Other  errors  are  as- 
signed, but  this  is  the  only  one  on  which 
counsel  rely.  The  judgment  cannot  be  re- 
vei-sed  upon  this  ground.  The  Judgment 
of  the  court  below  upon  the  subject-mat- 
ter of  the  controvci'sylinds  ample  support 
In  the  testimony  which  Is  contained  in  the 
record.   The  Judgment  is  neither  unsup- 

{)orted  by  the  testimony,  nor  is  It  manl- 
estly  against  its  weight;  on  the  contrary 
on  the  record,  as  It  stands,  the  Judgment 
of  this  court  would  be  In  harmony  with 
the  findings  of  the  judge  who  tried  the 
case.  Under  these  circumstances,  accord- 
ing to  the  rules  which  this  court  has  es- 
tablished, and  which  are  held  to  gowrn 
in  such  cases,  tt  Is  Impossible  todistmb 
the  judgment.  Kinney  v.  Wood,  10  Culo. 
270.  15  Pac.  Rep.  402;  Green  v.  Tnney,  7 
Colo.  278,  3  Pac.  Rep.  428.  The  judgment 
should  be  affirmed. 

BicnuoN'D  and  Reed,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  Is 
affirmed. 


  (16  Colo,  mt 

Union  Pao.  By.  Co.  v.  Gibson. 

{Supreme  Court  of  Colorado.  Nov.  18,  tSOO.) 

GARNlSnMBNT— EVIDENOE  OF  IXDEBTEnNllSS. 

In  garnishee  proceodingrs  to  coUci-t  from  a 
railroad  company  money  claimed  to  bu  duu  from 

it  to  an  employe,  it  appeared  that  the  ooirtpunr 
was  runninf;  a  quarry  in  a  remoto  plaoe;  that  ft 
had  established  a  boardinr-house  and  store  foi 
its  employes,  the  company  beinif  answenible  for 
their  bills,  and  deducting  them  from  their  wages: 
that  at  the  timoof  thegarnishmcnt  tbedcbtor  haa 
worked  for  the  company  15  days,  and  that  his 
bill  for  board  and  supplies  exceeded  the  amouoi 
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wbich  he  had  earned.  Held,  that  the  creditor 
bad  failed  to  show  affirmatively,  as  required  by 
law,  that  the  otmnaiiy  was  indebted,  and  that 
a  Judgment  In  his  nvor  would  be  set  aside. 

CommisBionera'  decision.  Appeal  from 
Larimer  coanty  court. 

Teiier  &  Orkhood,  for  appellant.  John 
a  Banns  andGeojs»  W.  Baltoy Jot  appel- 
lee. 

BiBSELL,  C.  This  wae  a  proceeding:  In 
garniehment,  Inetltnted  by  Bailey,  ae  a 
judsment  creditor  uf  Glhaon,  tu  collect 
from  the  railway  company  the  mou^ 
claimed  to  be  due  from  It  to  Gibson.  In 
the  county  court,  from  which,  by  appeal, 
the  case  comet)  here,  judgment  was  ren- 
dered against  the  railway  company  for 
t30,  and  ousts.  Under  the  law  which  de- 
termines and  limits  the  liability  of  gar- 
nishees, the  judgment  against  the  comp^ 
ny  cannot  be  maintained.  According  to 
the  settled  rule  governing  such  cases,  the 
liability  of  the  garnishee  must  be  made 
affirmatively  to  appear  In  order  to  justify 
a  judgment  against  him.  Blcbards  v. 
Stephenson, 99  Mass.  811;  Drake,  Attacbm. 
§  452  et  seq.  The  ubllgatlon  to  establish 
that  liability  by  proof  Is  with  the  creditor 
who  aeekB  tu  obtain  the  Judgment.  It  Is 
immaterial  as  to  the  precise  method  by 
wbicli  the  liability  is  estAbtlshed.  It  may 
appear  from  the  answer  of  the  garnishee, 
or  it  may  be  established  by  collateral 
proof,  where  issue  is  taben  on  the  denials 
of  the  answer.  In  either  event,  the  duty  Is 
precisely  the  same,  and  always  exists.  In 
this  case  It  did  not  appear  from  the  an- 
swer of  the  garnishee  that  It  was  Indebt- 
ed to  Gibson.  On  the  contrary,  the  an- 
swer denied  all  indebtedness.  The  only 
testimony  which  was  Introduced  to  over- 
come this  denial  came  out  of  the  cross-ex- 
amination of  the  agent  of  the  company, 
wbo  answered  as  to  the  Indebtedness 
claimed  to  exist  In  favor  of  Gibson.  By 
agreement  of  the  parties,  the  answer  was 
talcen  orally.  Dpon  the  direct  testimony, 
the  witness  answered  nan  debit.  On  cross- 
examination,  however,  it  transpired  that 
the  garnishee  was  engaged  In  running  a 
quarry  at  Stout,  In  Larimercounty,  which 
wuH  a  place  remote  from  any  town,  and 
without  other  Inhabitants  than  those  In 
the  immediate  employ  of  the  railroad  com- 
pany. There  the  company  had  estab- 
lished a  boarding-house,  and  placed  a 
man  in  charge.  The  same  person  kept  a 
eture,  and  furnished  supplies  to  the  men 
employed.  The  arrangement  under  which 
Clinton  ran  the  place  substantially  pro- 
vided that  Icie  should  board  the  men  at  a 
Axed  rate  per  week,  and  furnish  them  with 
-whatever  they  wanted,  and  the  company 
would  be  answerable  for  the  bills  thus 
contracted.  From  month  to  month,  as 
tiie  men  worked,  thjy  were  paid  their 
wageH,  less  the  board  and  store  bills  con- 
tracted with  Clinton,  who  was  paid  di- 
rectly by  the  company.  Gibson,  the  debt- 
or, had  been  in  the  employ  of  the  compa- 
ny for  a  couple  of  years,  and  this  course 
had  been  pursued  with  him  ever  since  his 
original  employment.  There  was  no  di- 
rect testimony  as  to  the  making  of  a  con  • 
tract  with  Gibson,  bat  this  la  of  little  cou- 


sequenceln  the  determination  of  the  rights 
of  the  parties.  In  the  absence  of  proof 
showing  the  contrary,  the  contract  will 
be  presumed  to  be  in  accordance  with  this 
usage  and  habit.  It  likewise  appeared 
that  at  the  time  of  the  service  of  the  pro- 
cess of  garnishment,  Gibson  had  worked 
the  preceding I5days, and  thatthe amount 
of  his  board,  and  the  bills  contracted  with 
Clinton,  exceeded  the  amount  which  he 
bad  earned  during  that  period.  There  was 
no  evidence  whatever  to  show  that  Gibson 
worked  beyond  that  time,  nor  that  the 
company  was  In  any  wise  indebted  to 
him,  nnfess  he  was  entitled  to  his  wages, 
notwithstanding  his  Indebtedness  to  the 
store-keeper.  The  denial  of  Indebtedness 
contained  In  the  answer  was  not  over- 
come by  proof  that  the  wages  earned  dur- 
ing the  15  days  of  labor  remained  unpaid, 
nor  by  a  showing  that  thedebts  contract- 
ed with  Clinton  remained  unliquidated,  or 
that  the  company's  liability  thereon  had 
been  released  or  discharged.  In  the  ab- 
sence of  satisfactory  proof  upon  these 
questions.  It  cannot  be  said  that  the  at- 
taching creditor  has  complied  with  the 
law  In  showing  aflBrmatlvely  that  the  per- 
son garnished  Is  indebted.  Whatever  the 
presumption  may  be,  it  will  not  uphold 
the  judgment,  which  must  rest  upon  snflD- 
clent  proof.  In  any  event,  the  arrange- 
ment between  the  company,  Its  employe, 
and  the  store-keeper  Is  an  ample  response, 
under  the  facts  as  proven,  to  the  claim 
made  against  them.  It  was  entirely  com- 
petent tor  the  parties  Interested  to  make 
an  arrangement  of  this  description,  and 
when  made  it  would  be  binding  upon 
them.  It  was  clearly  established  by  the 
testimony  that  the  charges  for  what  was 
furnished  to  the  men  were  made  diret-tly 
against  the  company,  with  the  knowledge 
and  presumed  assent  of  the  employee. 
The  material  having  been  furnished  and 
accepted,  there  was  an  ample,  executed 
consideration,  to  uphold  the  original  agree- 
ment, and  render  It  enforceable  as  against 
the  pereons  directly  concerned.  These  con- 
siderations make  it  apparent  that  Gibson 
himself  could  not  have  maintained  a  suit 
against  the  company  for  the  wages  which 
the  creditor  is  seeking  to  reach  by  this 
process.  Proof  of  indebtedness  to  the 
store-keeper  equaling  the  amount  of  his 
claim,  foflowea  by  evidence  establishing  a 
contract  with  the  company,  binding  upon 
him,  which  would  b«  operative  as  an 
equitable  assignment  of  his  rights  In  favor 
of  hia  creditor,  would  constitute  a  perfect 
defense  to  any  action  which  he  might  com- 
mence against  the  company.  Doyle  v. 
Gray,  110  Mass.  206;  Taylor  v.  Baitroad 
Co.,  5  Iowa,  115.  Since  the  creditor  recov- 
ers. If  at  all,  by  virtue  of  the  right  existing 
In  the  debtor  to  establish  and  maintain  the 
enforced  obligation.  It  necessarily  follows 
that,  if  the.  debtor  Is  barred  from  recovery, 
the  creditor  is  without  right  In  the  premis- 
es. The  judgment  should  be  reversed. 

BiCHMOHD  and  Reed,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  judgment  la  re- 
versed. 
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PBUPLC.to  Use  of  Tritch,  v.  Craukr  et  aJ. 

{Supreme  Court  of  Colorado.   Nov.  7,  1890.) 

LniiTATiON  or  Actions— LiiBiLiTT  or  Shekitf— 
Neoligence, 

1.  Under  Gen.  St.  Colo.  S  3166,  providing  that 
all  actions  agaiost  sheriffs  upon  any  liability  for 
the  omission  of  any  official  duty,  except  for  es- 
capes, shall  be  brought  within  one  year  "after 
the  cause  of  action  shall  have  accrued,  and  not 
after  that  period, "  a  cause  of  action  against  a 
sheriff  for  negligence  in  levying  an  attachment 
accrues  when  the  alleged  conseqaential  injury 
-was  suffered,  and  not  when  the  uleged  non-fea- 
sance occurred. 

3.  The  complaint  in  an  action  against  a  sher- 
iff f(ff  negligence  in  levying  an  attachment  alleged 
that  the  attachment  was  placed  in  the  sherift's 
hands  with  instructions  to  levy  at  once  on  certain 
real  estate  of  the  debtor;  that  the  sheriff  negli- 
gently failed  to  make  such  levy,  until  after  sev- 
eral Judgments  had  been  obtained  against  the 
debtor:  that  executions  were  issued  on  these 
Judgments,  and  levied  upon  said  real  estate, 
which  was  sold  and  bid  in  by  the  judgment  cred- 
itors; and  that  it  was  necessary  for  plaintiff  to 
buy  the  certificates  of  purchase  issued  t£>  the 
judgment  creditors,  which  he  did  for  their  face 
value.   Held,  that  it  stated  a  cause  of  action. 

Error  to  district  court,  Arapahoe  county. 

The  complaint  averred,  amons  other 
matters,  the  following:  "That  In  June, 
1886,  Tritch  conimeDced  his  action  upon 
a  promlfisory  note  against  the  Bailey  Be- 
dactlon  Company  to  recover  the  sum  of 
918.461.27;  that  at  the  same  time  a  writ  of 
attachment  was  at  htH  instance  duly  Is- 
sued and  placed  tn  the  bands  of  defendant 
Cramer,  the  sheriff.for  levy ;  that  the  sher- 
ifl  was  instructed  to  attach  thereunder  all 
the  estate  of  the  company  within  the  coun- 
ty of  Arapahoe;  that  on  the  same  day, 
or  the  next,  by  direction  of  Tritch,  a  de- 
scription of  certain  speclBed  real  cHtate  of 
the  company,  which  was  then  wholly  un- 
incumbered, was  procured  from  the  office 
of  the  clerk  and  recorder  and  placed  in 
the  hands  of  the  sheriff  with  instructions 
to  levy  the  attachment  thereon  nt  ouce ; 
that  the  company  possessed  no  other 
realty;  that  the  sheriff  negligently  failed 
to  make  said  levy  upon  the  real  estate 
mentlcmed,  or  upon  anything  else  save 
some  personal  property,  until  the  month 
of  September  following,  ot  which  time, 
Tritch  having  procured  his  iudgmeut,  his 
execution  and  attuchoient  were  together 
levied  upon  the  premises  referred  to;  that 
In  the  mean  tlme,<m  the  3d  day  of  August, 
thirty-four  days  after  the  attachment  had 
been  placed  in  the  sheriff's  hands,  certain 
other  Judgments,  aggregating  the  sum  of 
$7,4111,  were  obtained  against  th*^  defend- 
ant company  by  one  Atterbnry  and  oth- 
ers, and  trauserlpts  thereof  were  at  once 
recorded  in  pursuance  of  the  statute;  that 
these  Judgments  therefore  created  prior, 
and  hence  superior,  liens  upon  the  land  In 
question ;  that  in  December,  18S(>,  Che  prop- 
erty having  been  duly  advertised  was  sold 
under  Tritch's  execution,  and  purchased 
by  him  for  the  sum  of  $18,000;  that  this 
amount  was  more  than  Its  real  value,  but 
was  bid  by  Tritch  In  order  to  secure  the 
payment  of  his  entire  Judgment  through 
the  anticipated  redemption  by  other  cred- 
itors; that  on  the  7th  of  February,  1887. 
executions  under  the  Judgments  of  Atter- 
bnry et  al.  were  levied  upon  the  property, 
and  it  was  sold,  being  purchased  by  the 


Judgment  creditors,  for  the  amount  of 
their  claims  with  Interest;  that  In  Sep- 
tember, 1887,  Tritch  received  his  sherifl'a 
deed  In  accordance  with  his  certificate 
of  purchase,  and  thus  became  the  wile 
owner  of  the  premises  clear  of  all  incum- 
brances, except  the  Hens  created  by  the 
said  Judgments  of  August  3d,  and  saleH 
thereunder;  and  that"tt  wasnecessaryfor 
Tritch  to  purchase  and  acquire  the  certifi- 
cates of  purchase  Issued  by  the  coroner  to 
the  other  said  Judgment  creditors,  which 
he  did  on  the  said  2d  of  September,  at 
and  for  the  face  value  thereof,  to-wit, 
$7,865.55."  The  action  is  against  theeher- 
iff  and  his  bondsmen,  upon  his  official 
bond,  to  recover  the  amount  which  Tritch 
was  reciuired  to  pay  through  the  negli- 
gence, as  It  is  alleged, of  thlsofflcial  in  fail- 
ing to  levy  the  writ  of  attachment  until 
after  Hens  had  been  acquired  by  other 
creditors  as  aforesaid.  To  the  complaint, 
a  demuiTer  was  duly  Interposed,  upon 
two  grounds:  First,  the  failure  to  plead 
a  cause  of  action ;  and.  second,  a  bar  by 
the  statute  of  limitations.  This  demur- 
rer was  sustained,  and  final  Judgment  ren- 
dered dismissing  the  action.  To  review 
that  Judgment,  the  present  writ  of  error 
was  sued  out. 

Patterson  a  Thomas,  for  plaintifta  in 
error.  Zf.  U.  France^  for  defendants  In  er- 
ror. 

Helm,  J.,  {after  stating  the  facts  as 
above.)  Both  parties  agree  that  the 
court  below  sustained  the  demurrer  in 
this  case  upon  the  ground  that  the  action 
wae  barred  by  the  statute  of  limitations. 
This  Is  the  solequeation  argued  by  counsel 
for  plaintiff  tn  error,  and  the  principal  sub- 
ject discussed  by  opposing  counsel.  Its 
determination  rests  upon  a  construction 
of  the  following  statute:  "All  actions 
against  sheriffH  and  coroners,  upon  any 
liability  Incurred  by  them,  by  the  doing  of 
any  act  In  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for 
escapes,  shall  be  brought  within  one  year 
after  the  cause  of  action  shall  have  ac- 
crued, and  not  after  that  period."  Sec- 
tion 2166,  Gen.  St.  The  precise  force  and 
effect  to  be  given  this  statute  Is,  as  we 
shall  presently  see,  a  question  of  no  little 
difficulty.  The  provision  is  evidently 
framed  in  the  interest  of  the  officers  men- 
tioned, and  their  official  bondsmen.  Its 
purpoHe  Is  to  prevent  annoyance  and  in- 
justice through  the  prosecution  against 
them  of  stale  demands  predlcaterl  upon 
official  neglect  or  other  misconduct.  This 
purpose  is  eminently  wise;  but,  in  our 
judgment,  the  statute  should,  if  possible, 
be  so  construed  as  that,  while  the  persons 
designated  are  fairly  protected,  litigants 
may  not  be  made  thereby  to  suiter  griev- 
ous and  reiitediless  wrong.  Our  determi- 
nation of  the  present  controversy  obvi- 
ously depends  upon  the  view  we  shall 
adopt  as  to  the  precise  pointof  time  when 
Tritch's  cause  of  action  accrued.  Was  it 
when  the  alleged  official  non-feasance  oc- 
curred, or  was  it  when  the  consequential 
Injury  complained  of  bad  followed?  When 
a  contract,  express  or  implied,  is  violated, 
actual  injury  Is  In  law  an  Immediate  se- 
quence, and  suit  may  at  once  be  iuatltut- 
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The  damages  may  be  mncli  or  little, 
but  the  came  of  action  la  complete.  It  the 
precise  extent  of  the  Injury  be  not  Imme- 
diately apparent,  It  may  nevertheleHs  be 
approximately  computed.  So  also  a  tort, 
if  of  such  a  natnre  as  that  assanipsit 
mi^ht  have  been  maintained  at  common 
law,  gives  lise  to  an  immediate  cause  of 
action,  lor  such  torts  are  always  at  least 
quasi  ex  contractu;  as,  (or  Instance,  where 
an  attorney,  by  gross  ncKlIeence  or  inten- 
tional misconduct,  violates  his  Implied 
promlso  to  diligently  and  faithfully  attend 
to  bis  client's  bualnes?,  and  the  latter  suf- 
fers loss.  To  this  class  of  cases  belong 
that  of  Wilcox  T.  Executors  of  Plnmmer, 
4  Pet.  172,  and  several  others  relied  on  by 
coansel  for  defendant  In  error.  See,  also, 
Ang.  JAm.,  (6th  £d.)  128.  In  all  torts,  like- 
wise, which  constitute  a  trespass  upon 
person  or  property,  there  Is  at  once  actual 
damage  of  which  the  law  tHlies  notice; 
for  example,  an  asAaalt  upon  plaintiff's 
person,  or  a  physical  Invasion  of  his  free- 
hold. In  such  cases,  a  complete  right  of 
action  springs  into  existence  upon  the 
commission  of  the  trespass.  Where,  how- 
ever, persons  are  chained  bylaw  with  cer- 
tain [unctions  or  duties  which  are  prima- 
rily of  a  public  nature,  though,  incidental- 
ly, in  a  si>ecial  manner affectingprlvate  in- 
dividuals, the  doctrine  above  announced 
is  not  always  adhered  to.  Contrariety  of 
Judicial  opinion  appears  In  the  decisions, 
but  t  ha  better  view,  we  thin  it,  is  that  in 
such  coses  nocontractual  relation, express 
or  implied,  exists  between  the  party  tlius 
charged  and  the  individual  for  whom  he 
incidentally  acts.  The  violation  of  the 
duty  is  undoubtedly  unlawful;  and,  as 
has  been  well  said,  "when  its  consequen- 
ces ore  the  Invasioa  of  anlndlvidaal  right, 
(and  then  only.)  It  becomes  a  proper  sub- 
ject of  redress  by  him,"  (the  individual.) 
We  quote  further  from  the  same  opinion  : 
"The  duties  Imposed  upon  public  officers 
are  analogous  to  those  of  moral  obliga- 
tion. Their  violation  Is  not  necessarily  a 
legal  injury  to  those  In  whose  favor  they 
exist.  They  must  affect  some  right  such 
as  the  law  is  wont  to  redress  before  they 
can  be  made  the  subject  of  a  suit.  It  Is 
the  duty  of  a  municipal  corporation  to 
keep  certain  highways  free  from  obstruc- 
tion. Tiio  duty  is  to  the  public  for  the 
beneflt  of  every  individual  in  the  commu- 
nity. If  an  obstruction  is  negligently  per- 
mtttei]  to  exist,  It  may  be  said  that,  in  a 
sense,  a  duty  to  each  individual  is  violat- 
ed. But  It  ie  not  competent  for  every  In- 
habitant of  the  .vicinage  thereupon  to 
bring  his  action  for  the  breach  of  duty  to 
himself;  not  even  if  he  la  put  to  some  triv- 
ial Inconvenience  by  the  obstruction. 
*  *  •  The  mere  violation  of  the  public 
daty,  although  the  duty  Is  to  him  indi- 
rectly) Involves  no  correlative  legbl  right 
on  bis  part  to  sue  for  such  violation.  It 
iB  said  familiarly  that  rights  and  duties 
are  reciprocal.  This  Is,  in  a  moral  sense, 
and  In  a  properly  understood  legal  sense, 
true.  But  it  is  evident  from  the  lilustra- 
tlon  just  employed  that  there  Is  no  such 
legal  reciprocity  between  the  general  du- 
ties of  public  officers  and  the  rights  of  par- 
ties In  whose  behalf  the  duties  are  to  be 
poformed,  that  the  right  la  always  ac- 


tionable when  the  duty  Is  violated.  •  •  • 
A  suitor's  right  is  not  then  a  right  to  lit- 
eral  forms  of  procedure,  but  to  enforce  his 
judgment,  and  collect  his  debt  by  law. 
Until  this  right  Is  Injured.no  right  Is  in- 
jured. Until  the  officer  fails  to  bring  the 
property  of  the  debtor  within  the  power 
of  the  law's  flnal  process,  founded  upon  a 
creditor's  valid  Judgment,  be  has  been 
guilty  of  no  violation  of  duty  in  a  l^a! 
view.  So  that,  if  we  Suppose  a  direct  re- 
lation between  the  plaintiff  and  theofficer, 
—a  legal  reciprocity  of  right  and  duty  be- 
tween them. — and  concede  that  damages 
are  to  be  presumed  where  the  former  is  in- 
vaded or  the  latter  violated,  it  la  clear 
that  neither  of  these  incidents  occurs  until 
something  more  than  a  neglect  to  attach, 
or  an  Incorrect  return,  is  imputable  to  the 
officer."  Banit  v.  Waterman, 26  Conn.  324. 
"  When  the  action  is  founded  upon  a  neg- 
lect of  official  duty,  the  gist  of  the  action 
Is  tife  Injury  suffei-ed;  and  no  action  can 
be  maintained  but  one  inform,  as  well  nsln 
substance,  founded  on  that  Injury,  unless 
It  be  otherwise  provided  by  statute.  The 
relation  between  an  officer  and  the  person 
for  whom  he  performs  an  official  act  Is 
not  that  arising  out  of  a  contract, express 
or  Implied."  Dissenting  opinion  of  Mr. 
Justice  Sheplky  In  Betts  v.  Norris,  21  Me. 
824.  It  is  hardly  necessary  to  say  that  the 
sheriff  belongs  CO  the  class  of  public  serv- 
ants last  above  designated.  He  Is  elected 
by  the  people,  and  occupies  his  office  dur- 
ing a  term  specified  by  statute.  His  func- 
tions and  lees  are  prescribed  by  law,  and 
do  not  depeudupon contract  with  the  per- 
sons whom  he  incidentally  serves.  He  is 
a  public  officer,  and  his  duties  are  prima- 
rily of  a  public  nature.  In  the  discharge 
of  these  duties,  be  sometimes  acts  for  pri* 
vate  suitors,  whose  right,  as  above  de- 
fined, is  the  judicial  collection  of  their 
debts,  or  enforcement  of  such  other  legal 
redress  as  the  law  inay  authorize.  If  the 
neglisence  or  misconduct  of  the  officer  in 
noway  prevents  or  retards  the  vindica- 
tion of  this  right,  no  legal  injury  results, 
and.  in  oar  Judgment,  no  right  of  action 
accrues;  as,  for  Instance,— to  employ  a 
couple  of  familiar  illustrations, — the  sher- 
iff negligently  fulls  to  serve  a  subpoena 
placed  In  his '  hHuds.  but  the  witness  vol- 
untarily, and  wltiiout  any  further  effort 
of  the  suitor,  appears  at  theappointed  time 
and  place,and  gives  thedeslred  testimony, 
or  the  official  carelessly  omits  to  levy  a 
writ  of  attachment  as  directed,  but  the 
judgment  ultimately  recovered  is  never- 
theless promptly  paid.  Were  we  to  hold 
that  In  these  and  all  similar  instances  a 
right  of  action  exists  in  favor  of  the  suit- 
or, and  therefore  that  ho  may  i-ecover 
from  the  sheriff  or  his  bondsmen  at  least 
nominal  damages,  the  responsibilities  of 
that  official  would  be  rendered  more  on- 
erous, and  his  position  more  hazardous, 
thau  it  Is  already.  Every  suitor  who 
could  truthfully  r-omplaln  of  negligence  on 
the  part  of  the  officer,  though  he  be  In  no 
wise  Injured,  might  harass  the  official 
with  a  judicial  proceeding,  and  mulct  him 
in  costs,  besides  his  attorney's  fees.  We 
do  not  think  the  law  contemplate  or  re< 
quires  the  Imposition  of  this  burden,  and 
shall  bold    accordingly.    The  majority 
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opInloD  In  Betts  v.NorrIa,  supra,  has  been 
carefully  studied  and  weighed.  It  Is  prob- 
ably as  able  a  presentation  of  the  subject 
as  can  be  made  upon  the  side  of  the  ques- 
tloD  espoused;  but.  with  all  doe  respect 
to  the  learned  courtpronouDclng  it,  we  feel 
that  the  contrary  view  taken  by  Mr.  Jus- 
tice Sbbplby  in  his  dissenting  opinion, 
and  by  the  majority  of  the  court  in  Bank 
T.  Waterman,  supra,  is  predicated  upon 
sounder  logic,  and  in  harmony  with  high- 
er considerations  of  justice.  We  make  no 
attempt  to  argue  the  question  at  length. 
For  thorough  and  exbanstfre  dlscastdon 
4|{  it,  cotiDsel  are  referred  to  the  opinion 
Juat  mentioned.  Tritch  brought  the  pres- 
ent suit  within  a  year  from  the  time  he 
suffered  the  alleged  consequential  Injury; 
and  it  follows  from  the  foregoing  conclu- 
slon  that  the  objection  predicated  upon 
the  bar  of  the  statnte  of  limitations  mast 
be  overruled. 

As  to  the  remaining  groand  of  demurrer 
hut  little  need  be  said.  Counsel  for  defend- 
ant in  error  relies,  In  his  printed  argu- 
ment, upon  the  proposition  that  Trltch's 
redemption  from  the  sale  under  the  prior 
judgments  was  entirely  voluntary,  and 
that  therefore  he  cannot  recover  In  this 
action.  The  averments  of  the  complaint 
are,  for  present  purposes,  admitted  by  the 
demurrer  to  be  true,  and  these  averments, 
in  our  judgment,  make  a  prima  facie  case 
in  this  regard.  Onder  the  circumstances, 
it  appears  to  have  been  legally  necessary 
for  Tritch  to  .exercise  his  right  of  redemp- 
tion before  a  sheriff's  deed  toAtterbury 
et  al.  undermined  his  levy  and  sale,  and 
rendered  It  Impossible  for  him  to  realise 
auy  portion  of  bis  debt  from  the  land  in 
question.  Counsel  being  silent,  we  ex- 
press no  opinion  as  to  the  legal  effect  of 
Tritch's  bid  of  |18,000  for  the  property, 
knowing  that  it  was  subject  to  liens  ag- 
gregating nearly  f  S.OOO.  A  portion  of  his 
claim  remained.  In  any  event,  unsatisfied. 
Upon  no  view  presented  in  this  court  can 
the  rallDK  on  the  demurrer  be  sustained. 

The  jndgmrait  is  ther^ore  reversed. 


(U  CoIOi  SM) 


Annis  v.  Wilsok. 


(Supreme  Court  qf  Colorado.  Nov.  7,  1890.) 

DBBD— CONTBTANCB  TO  IrtPANT  DaUOHTEB— Rb- 
SOLTINO  TKVST— EVIDBNCE. 

1.  A  father  conveyed  land  tohis  infant  daugh- 
ter, her  heirs  and  assigns  forever,  by  deed  recit- 
ing that  the  same  was  to  be  beld  In  trust  by  her 
grandfather  until  she  became  of  age.  Seld,  that 
title  vested  dii-ectly  in  the  daughter  upm  deliv- 
ery ol  the  deed  for  record. 

S,  The  grar.tor  could  not  yrove  by  parol  that 
he  intended  a  resulting  trust  to  himself  in  case  of 
his  daughter  dying  before  attaining  ber  major- 
ity. 

8.  A  father  can  by  deed  direct  make  a  legal 
conveyance  to  an  infant  uhild. 

Commissioners'  decision.  Appeal  from 
district  court.  Weld  county. 

Appellant  broughtsult  against  appellee, 
who  bad  formerly  been  his  wife,  and  was 
the  mother  of  bis  infant  child,  and  who 
was  afterwards  divorced  and  remarried, 
and  complained  as  follows:  "(1)  That  on 
or  about  the  21st  day  of  July.  A.  D.  18S1, 
and  long  prior  thereto,  plaintiff  was  the 
owner  In  fee-simple  ot  the  following  real 


property,  sitnated  In  the  county  ot  Weld, 
and  state  of  Colorado,  to-wit :  Lot  eleven 
of  the  north-east  quarter  of  the  south-east 
quarter  of  section  eight,  township  five 
north,  ot  range  sixty-flve  west,  contain- 
ing, according  to  the  subdivisions  of  lands 
made  by  the  Union  Colony  of  Colorado, 
five  acres;  also,  lot  two  In  block  seventy- 
two  In  the  town  of  Greeley,  according  to 
the  original  plat  of  said  town.  (2)  That  on 
or  about  the  21st  day  of  July,  1881,  in  the 
county  of  Arapahoe,  in  the  state  of  Colo- 
rado, in  consideration  of  love  and  affec- 
tion, and  without  anyraloable  considera- 
tion whatever,  plaintiff  made,  signed, 
seated,  ^nd  duly  acknowledged  and  deliv- 
ered to  one  Kli  Annie,  his  father,  his  cer- 
tain deed,  In  words  and  figures  as  follows : 
'This  deed  made  this  first  day  ot  July,  In 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one, between  E.  B.An- 
nls,  of  the  county  ot  Arapahoe,  and  state 
ot  Colorado,  of  theflrst  part,  end  Erma  £. 
Annis,  of  the  county  of  Arapahoe,  and 
state  of  Colorado,  of  the  second  part,  wlt- 
nesseth :  That  the  said  party  of  the  first 
part,  for  and  In  consideration  of  the  sum 
of  one  thousand  dollars,  to  the  said  party 
of  the  first  part  in  hand  paid  by  the  said 
party  ot  the  second  part,  the  receipt 
whereof  is  hereby  confessed  and  acknowl- 
edged, has  granted,  bargained,  sold,  and 
conveyed,  and  by  these  presents  does 
grant,  bargain,  sell,  convey,  and  confirm 
unto  the  said  party  of  the  second  part, 
her  heirs  and  assigns  fur  ever,  all  the  fol- 
lowing described  lots,  parcels  of  lund.  sit- 
uated, lying,  and  being  in  the  county  of 
Weld,  and  state  of  Colorado,  to-wU:  LiOt 
eleven  (11)  of  N.  E.  %  61  8.  E.  %  ot  section 
eight,  (8,)  township  five  (5)  north,  range 
sixty-five  (65)  west, according  to  tbetown 
plat  of  the  town  of  Greeley ;  also  lot  No. 
two  (2)  in  block  No.  seventy-two  (72)  of 
the  town  of  Greeley,  in  said  conn ^  and 
state,  according  to  the  original  plat  of 
said  town  of  Oreeley.  (the  above-described 
property  to  be  held  in  trust  by  EUI  Annis. 
of  the  county  ot  Weld,  state  of  Colorado, 
until  the  said  Erma  £.  Annis  becomes  of 
age;  the  said  Ell  AnniHto  have  full  control 
and  use  ot  said  property  by  paying  taxes 
and  other  expenses  attending;)  togetber 
with  all  and  singular  the  hereditaments 
and  appurtenances  tliereunto  belong- 
ing, or  in  any  wise  appertaining,  and  the 
reversion  and  reversions,  remainder  and 
remainders,  rents,  issues, and  profits  there- 
of; and  all  the  estate,  right,  title,  lotereiit, 
claim,  and  demand  whatsoever  of  the  said 
party  ot  the  first  part^  either  in  law  or 
equity;  of,  in,  and  to  the  above-bargained 
premises,  with  the  hereditaments  and  ap- 
purtenances. To  have  and  to  hold  the 
said  premises  obnve  bargained  and  de- 
scribed, with  the  appurtenances,  unto  the 
said  party  of  the  second  part*  her  heiw 
and  assigns  forever.  And  the  said  party 
ot  the  first  part,  for  his  heirs,  executors, 
administrators,  does  covenant,  grant, 
bargain,  and  agree  to  and  with  the  said 
party  of  the  second  part,  ber  htirs  and  as- 
signs, that  at  the  time  of  the  enseallnR 
and  delivery  ot  these  presents  he  is  wdl 
seised  of  the  premises  above  conveyed,  as 
ot  good,  sure,  perfect,  absolute,  and  inde- 
feasible estate  of  inheritauce, in  law.ln  fee- 
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simple,  and  bas  ffood  ri^ht,  full  power, 
and  lawful  authority  to  grant,  bargain, 
sell,  and  convey  tbe  eame,  In  manner  and 
form  aforesaid,  and  that  tbe  same  are  free 
and  clear  from  all  former  and'utber grants, 
barsainB,  sales.  Hens,  taxes,  asBessments. 
and  incnmhrances  of  whatever  kind  or 
natore  soever;  and  the  above  bargained 
premises.  In  tbe  quiet  and  peaceable  pos- 
session of  tbe  said  party  ol  the  second 
part,  her  heirs  and  assigns,  against  all 
and  every  [terson  or  persons  lawfully 
claiming  or  to  claim  tbe  whole  or  any 
part  thereof,  the  said  party  ol  tbe  first 
part  shall  and  wUl  warrant  and  turever 
defend.  In  witness  whereof  the  said  party 
of  tbe  first  pari  has  hereunto  set  his  hand 
and  seal  the  day  and  year  abor^  written. 
[Signed]  E.  B.  Annis.'  For  which  deed 
an  ordinary  printed  blank  form  was  used, 
and  the  clause  therein  following  thedescrlp- 
tJon  of  the  premises,  and  relative  to  the 
Interest  ot  said  £11  Annie,  was  written. 
And  said  deed  was  bytbesald  Ell  Annis,  on 
the  2Sth  day  of  July,  ISSl,  Bled  for  record 
In  theofiice  of  the  county  clerk  and  record- 
er of  AVeld  county,  and  duly  recorded  in 
Bald  office  in  book  31,  at  page  274  ol  the 
records  therein.  That  since  said  time, 
nntll  the  execatlon  and  delivery  to  plain- 
tiff of  the  deed  hereinafter  mentioned,  the 
said  £1)  Annis  was  in  possession  of  the 
real  property  above  described,  has  paid 
taxes  thereon,  and  enjoyed  tbe  rents  and 
profits  thereof.  That  the  said  Erma 
£.  Annis  mentioned  in  said  deed  was  the 
infant  child  ol  plaintiff,  of  the  age  ot  about 
seven  years  at  the  time  of  the  execution  of 
said  deed.  ThatplaintilV  executed  and  de- 
livered to  the  said  Ell  Annis  as  aforesaid, 
tor  the  sole  purpose  of  providing  his  said 
daughter  Erma  £.  Annis  with  some  prop- 
erty in  case  she  should  arrive  at  tbe  age 
of  eighteen,  this  said  deed,  and  intended 
by  said  deed  tbattheeald  £11  Annis  should 
bold  thetltleto  said  real  estate  for  the 
purpose  of  conveying  the  same  to  tbe  said 
Erma  E.  Annis,  In  case  she  should  arrive 
at  the  age  of  eighteen  years,  and  in  case 
she  should  nut  live  to  that  age  that  he 
should  reconvey  the  same  to  ptaintiFT.  ^4) 
That  on  the  IBth  day  of  January,  I8S(>,  tbe 
said  Erma  E.  Annis  departed  this  life  at 
tbe  age  of  eleven  years,  In  testate,  and  leav- 
Inip  this  plaintiff,  her  father,  her  sole  heir 
at  law.  That  on  or  about  tbe  14th  day 
of  May,  1886.  the  defendant,  Mary  E.  Wll- 
son,  who  Is  tbe  mother  ot  said  child,  duly 
received  letters  of  administration  upon 
tbe  estate  of  iiiald  Erma  E.  Annis  from  the 
county  court  In  and  for  tbe  county  of 
Weld,  sitting  for  probate  business.  That 
claims  amounting  In  the  aggregate  to 
eleven  hundred  dollars,  or  thereabouts, 
have  been  by  the  county  court  of  Weld 
county,  sitting  tor  probate  business,  al- 
lowed against  the  estate  of  the  said  Erma 
E.  Annis.  Thattheenld  estate  of  Erma  E. 
Annis  bas  no  property,  real  or  personal. 
(6)  That  tbesaid  Mary  £.  Wilson,  as  such 
administratrix,  claims  that,  by  the  terms 
and  provisions  of  the  deed  hereinbefore  set 
forth,  tbe  said  Erma  E.  Annis  at  the  time 
of  her  decease  was  seised  in  fee  of  the  real 
property  before  mentioned,  and  that  the 
said  real  property  Is  subject  lo  the  pay- 
ment of  the  debts  allowed  by  said  court 
T.25F.no.6— 20 


against  the  estate  ot  said  ErmaE-  Annis, 
deceased ;  and  said  administratrix  threat- 
ens and  Intends  to  proceed,  pursuant  to 
the  statutes,  by  the  filing  of  a  petition  In 
the  county  court  In  and  for  W^eld  county, 
to  have  said  lands  sold  tor  the  purpose  of 
paying  such  claims  so  allowed  against 
the  estate  of  the  said  Erma  E.  Annis,  de- 
ceased. (6)  That  on  the  25th  day  of  Octo- 
ber, 1886,  the  said  EII  Annis  made,  signed, 
sealed,  executed,  and  delivered  to  plaintiff 
his  certain  quitclaim  deed,  wherein  and 
whereby  be  conveyed  to  plaintiff  the  said 
real  inoperty,  for  good  and  suSlcIent  con- 
sideration to  the  said  Ell  Annis.  and  in 
pursuance  of  the  intent  of  plaintltf  in  exe- 
cuting and  delivering  to  said  Ell  Annis  the 
deed  before  mentioned ;  and  that  since  the 
delirery  of  said  deed  plaintiff  has  been  In 
possession  of  said  real  property  as  owner 
thereof,  and  Is  now,  by  virtue  ot  said  deed, 
the  owner  In  fee-simple  of  said  real  prop- 
erty. Wherefore  plaintiff  prays  It  may  be 
adjudged  and  decreed  by  this  honorable 
court  (1)  that  plaintiff  Is  the  owner  in  fee- 
simple  of  the  real  property  hereinbefore 
described;  (2)  that  said  claim  of  the  de- 
fendant, as  administratrix  of  the  estate  of 
Erma  £.  Annis,  deceased,  Is  without 
foundation  or  merit;  (S)  that  the  said  de- 
fendant, as  said  administratrix,  shall  be 
restrained  and  enjoined  from  any  proceed- 
ing to  subject  the  said  real  property  to 
the  payment  ot  the  debts  of  the  said  Erma 
E.  AnnlH,  deceased,  and  from,  in  any  man- 
ner, interiering  with  plaintiff's  title  there- 
in; (4)  and  tor  costs  of  this  action. 
Hatnes.  DuNNiNQ  &  Annib.  Attorney 8  for 
Plaintiff."  A  demurrer  was  filed  to  the 
complaint,  the  grounds  stated  being— 
First,  that  It  was  ambiguous  and  uncer- 
tain; seconc/.thatltdid  not  state  facts  sufH- 
clent  to  constitute  a  cause  ot  action.  The 
demurrer  was  sustained,  and  Judgment 
enteied  dismissing  tbe  complaint.  From 
such  Judgment  this  appeal  was  taken. 
The  errors  as^gned  are-r-PYnsf,  that  tbe 
district  court  erred  In  sustaining  the  de- 
murrer ot  defendant  to  the  complaint; 
second,  the  district  court  erred  In  dismiss- 
ing the  action,  and  entering  the  final  de- 
cree In  favor  ot  defendant. 

E.  F.  Dunning,  H.  N.  Haynes,  and  F.  J. 
Annis,  tor  appellant.  Jas.  TV.  McCreery, 
for  appellee. 

Rrbd,  C,  {after  stating  tbe  facts  aa 
above.)  It  Is  alleged  in  the  complaint 
"that  plaintiff  executed  and  delivered  to 
said  Eli  Annis  as  aforesaid,  for  the  sole 
purpose  of  providing  bis  said  daughter 
Erma  E.  Annis  with  some  property  In  cose 
she  Bhoald  arrive  at  the  age  ot  eighteen, 
this  said  deed,  and  Intended  by  said  deed 
that  tbe  said  Ell  Annis  should  hold  the 
title  to  said  real  estate  for  the  purpose  of 
conveying  the  same  to  the  said  Erma  E. 
Annis,  In  case  she  should  arrive  at  the  age 
of  eighteen  years,  and  in  case  she  should 
not  live  to  that  age  that  he  should  recon- 
vey the  same  to  plaintiff. "  Snch  may  have 
been  appellant's  intention.  If  it  was,  bis 
Intention  evidently  was  defeated  by  theexe- 
cution  and  delivery  of  thedeed.  By  tbedeed 
In  queatlon,  the  title  did  not,  as  suppoBcd. 
pass  to  EH  Annis  in  trust,  but  pasHed  by  the 
conveyance  directly  to  the  child,  and  the 
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title  vested  by  the  execntlon  f&nd  delivery 

uf  the  deed  for  record.  There  Is  no  qnes- 
tlon  of  execution  anddellvei^.  The  execu- 
tion is  alleged  tn  the  complaint,  and  also 
that  the  deed  was  delivered  to  Eli  Annis 
for  the  purpose  ot  baring  It  recorded.  In 
determining  the  sufficiency  of  the  com- 
plaint, the  first  Inquiry  would  seem  to  be 
whether  u  father  can, by  deed  direct,  make 
a  legal  conveyanceto  an  Infant  child  bu  as 
to  vest  the  title  without  creating  a  trust 
or  the  intervention  of  a  trustee.  That 
such  a  conveyance  can  be  so  made  is  well 
settled  bynumerousauthoritleH:  Co.Lttt., 
2b,  3b.  In  S  Washb.  Real  Prop.,  (4th 
Ed. )  267,  it  is  Bald :  **  The  capacity  to  take 
as  grantee  is  much  less  restricted  than 
that  required  to  make  a  grant.  Persons 
oon  compotes  mentis,  married  women,  in- 
fants, corporations,  and  bodies  politic 
may  take  as  grantees. "  See,  also,  Bank  v. 
Bellis,  lOCusb.  278;  Masterson  v.  Cheek,  23 
111.  75. 

The  conveyance  to  the  infant  is  full, 
clear,  and  unequivocal.  The  Intention  ot 
the  gram  or  to  divest  himself  of  all  Inter- 
est In  the  property  is  manifest.  There 
was  no  reservation,  no  langnage  from 
which  a  resulting  trust  for  his  own  benefit 
could  be  inferred  In  the  event  ot  the  death 
of  either  the  infant  or  Eli  Annls.  The 
child  took  the  full  and  complete  legal  title, 
the  grandfather  took  no  title.  What  he 
took  under  the  deed  was  the  beneficial  use 
of  the  property  for  the  pnyment  uf  taxes 
until  the  child  should  be  18  year«»  old.  The 
allegation  in  the  complaint  Is  directly  con- 
tradictory of  the  plain  legal  effect  ot  the 
deed.  In  order  to  recover  under  the  com- 
plaint  plaintitt  would  have  to  annul  and 
abrogate  his  deliberate  act  In  making  the 
conveyance,  and  having  the  same  placed 
of  record,  on  the  allegation  thathe  did  not 
intend  to  do  what  he  deliberately  did  do. 
Deeds  absolute  on  their  face, and  of  record 
for  years,  cannot  be  overthrown  on  the 
allegation  of  the  grantor.  In  a  suit  to  re- 
cover the  property,  that  he  did  not  intend 
to  do  what  he  unquestionably  did  do. 
There  are  many  cases  in  the  books  where 
the  grantor  has  been  allowed  to  show  by 
parol  his  intention  in  reserving  a  resulting 
trust  to  himself,  but  an  examination  of 
them  will  show  that.  In  every  Instance, 
parol  evidence  was  limited  to  the  inquiry 
of  the  completion  of  the  conveyance  by  the 
delivery  or  record  of  the  deed  to  render  It 
operative  as  a  conveyance,  and  the  gran- 
tor has  been  allowed  to  show  non-deli  very 
of  the  deed.  (*r' an  intention  to  retain  its 
possession  to  defeat  Its  operation ;  but  I 
can  find  no  case  where  the  grantor  was 
allowed  to  assert  by  parol  an  Intention 
prior  to  or  at  the  time  of  the  conveyance 
contradicting  his  intentions  as  expressed 
in  the  deed  and  abrogating  It.  Several 
cases  have  arisen  where  the  father  pur- 
chased and  paid  for  land,  and  took  the 
title  In  the  name  of  the  children,  and  the 
question  was  whether  there  was  a  result- 
ing trust  to  the  father,  or  whether  It  was 
an  advancement  to  the  children,  and  the 
grantor  was  made  to  show  by  clear  and 
Hatisfactory  evidence  that  it  was  Intended 
as  a  trust  and  not  Intended  as  an  ad- 
vancement. But  where  the  father  having 
the  title  In  himself  conveys  directly  to  a 


child,  no  case  can  be  found  where  be  was 
allowed  by  parol  to  show  that  he  Intend- 
ed a  resulting  trust  to  himself.  In  Sou- 
verbye  v.  Arden,  1  Johns.  Ch.  240,  Chancel- 
lor Kent  said:  "A  voluntary  settlement, 
fairly  made.  Is  always  binding  In  equity 
upon  the  grantor,  unless  there  be  clear 
and  decisive  proof  that  fae  never  parted 
nor  Intended  to  part  with  the  possessioD 
of  the  deed;  and  even  if  he  retains  it  the 
weight  of  authority  Is  decidedly  in  favor 
of  Its  validity,  unless  there  be  other  cir- 
cumstances braldes  the  mere  fact  of  his  re- 
taining it  to  show  that  it  was  not  intend- 
ed to  be  absolnte."  In  Cecil  v.  Beaver,  28 
Iowa.  246,  Dillon,  C.  J.. said:  "  Where  the 
deed  to  a  child  is  absolute  in  form  and 
beneficial  in  effe^^t.  and  the  grantor  and 
father  voluntarily  causes  the  same  to  be 
recorded,  this  is  in  lawa  sufficient  delivery 
to  the  Infant,  and  the  title  to  the  lands 
conveyed  will  pass  thereby."  See,  also, 
Robinson  V.  Gould,  26  Iowa,  92;  Mitchell 
v.  Ryan,  8  Ohio  St.  377;  Masterson  v. 
Cheek.  23  III.  72.  In  Blvard  v.  Walker,  39 
III.  413,  the  grantor  conveyed  his  property 
to'hia  infant  children  to  prevent  Its  being 
squandered  by  the  wife,  and  delivered  the 
deed  without  reservation  for  record.  Aft- 
erwards, the  wife  procured  a  divorce,  and 
the  grantor  filed  a  bill  praying  that  the 
deed  might  be  set  aside,  and  alleging  that 
he  had  never  delivered  it.  The  court  held 
that,  in  the  case  of  infant  children,  a  filing 
for  record  was  a  delivery,  and  denied  the 
relief  asked,  and  said:  "By  directing  the 
deed  to  be  recorded,  and  by  its  record,  he 
gave  to  the  public  the  most  solemn  assur- 
ances in  his  powerthat  he  had  transferred 
his  title  to  his  children,  and  he  cannot  he 
permitted  to  resume  it  at  pleasure,  be- 
cause he  may  have  afterwards  Iteen  inclined 
to  regret  the  act.  ** 

It  follows  that,  under  the  allegations 
contained  in  the  complaint,  the  court 
could  not  grant  the  i-ellef  asked  in  this 
case,— viz.,  that  it  be  adjudged  and  de- 
creed "that  plaintiff  is  the  owner  In  fee- 
simple  of  the  real  property  hereinbefore 
described;  second,  that  the  said  claim  of 
the  defendant,  as  administratrix  of  the  es- 
tate of  Erma  E.  Annls,  deceased.  Is  with- 
out foundation  or  merit;  tA/rd,  that  the 
said  defendant,  as  said  administratrix,  be 
restrained  and  enjoined  from  any  proceed- 
ing to  subject  the  said  real  property  to  the 
payment  of  the  debts  of  the  said  Erma  E. 
Annls,  deceu^ed,  and  from  in  any  way  In- 
terfering with  plalntlH'B  title  therein. "  It 
is  apparent  that  the  relief  sought  In  the 
premises  is  predicated  upon  the  theory 
that  the  plaintiff,  by  the  operation  of  a  re- 
sulting trust  and  the  death  of  the  child.  Is 
reinvested  with  the  title  to  the  property. 
That,  In  my  view  of  the  case,  not  being 
the  fact,  and  the  legal  title  having  passed 
upon  the  death  of  thechtldtoherhe1r8,ltl8 
unnecessary  to  consider  what,  If  any.  relief 
plaintiff  might  be  entitled  to  in  a  proper 
case,  growing  out  of  the  fact  of  the  recon- 
veyance to  him  by  quitclaim  deed  of  what- 
ever beneficial  interest  or  use  Eli  Annls  had 
by  virtue  ot  the  former  conveynnce.  What 
Interest  he  took.  If  any,  by  such  convey- 
ance, 1  do  not  attempt  to  determine. 
That  he  did  not  take  the  legal  title  In  fee 
is  clear;  hence,  the  complaint  proceeding 
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entirely  upon  that  Bnpposltlon,  the  de- 
murrer wan  properly  suBtalned.  Without 
belDg  understood  as  deciding  that  plain- 
tiff is  not  entitled  to  some  relief  In  the 
preniiHeH  on  proper  proceedings,  «b  heir  of 
the  child  or  grantee  of  £11  AddIb.  I  am  of 
the  opinion  that  the  Judgment  of  the  court 
twlow  should  be  afllrmeti. 

BissELL,  Cm  eoncnra. 

Pbb  Curiau.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  of  the 
court  below  la  affirmed. 

Elliott,  J.,  did  not  participate  In  the 
foregoing  decision,  having  tried  thecaose 
below. 

(15  Colo.  208)  ~~ 

HUQHES  V.  SPRUANCE. 
(SuprerM  Court  of  Colorado.  Nov.  IB,  1890.) 
Btidbsob— Deolakation. 
B.  went  surety  on  a  bail-bond  for  T.,  aqd 
wok  M  Mcurity  a  certificate  of  deposit  for  $1,400 
belonging  to  T.,  snd  then  Id  the  hands  of  H.,  his 
■ttomey.  In  settlement  of  favoeedtngs  upon  the 
bond,  S.  pnld  «1,134,  leaving  In  his  iiandB|S66, 
trhich  be  turned  over  to  H.,  taking  his  note  for 
tbe  amount  to  cover  possible  liability  In  certain 
garnishment  proceedings  which  were sobsequent- 
ly  disposed  of.  In  an  action  on  the  note,  ft  was 
admitted  that  B.  made  no  personal  claim  to  the 
OMmey,  and  a  witness  for  defendant  teatliied  that 
T.  and  H.  came  to  him  and  arranged  that  if  he 
would  go  security  for  T.,  the  latter  would  leave  a 
oertiflcato  of  deposit  as  security,  and  that  If  any 
money  was  left  in  his  hands  ft  was  to  be  paid 
over  to  H.  for  his  services.  Held,  that  the 'testi- 
mony was  improperly  stricken  out  on  tbe  ground 
that  8.  was  not  present  during  the  conversation. 

Commissioners*  decision.  Appeal  from 
district  court.  Clear  Creek  county. 

W.  T.  Hughes  and  L.  C,  Jtockwell.tor 
appellant.  SiorHson  &  FlUtna,  for  appel- 
lee. 

Richmond.  C.  In  this  action  plaintttr 
ooaght  to  recover  the  sum  of  $2U6,  erl- 
denc-ed  by  the  followiuK  promissory  note: 
-$200.  January  27,  ISSl.  On  demand, 
we  preimlse  to  pay  to  the  order  ol  Will- 
lam  Spruance  and  Hiitcliiusun  $26G,  with- 
out Interest.  W.T.  HuGiiKS."  Defendant 
answf  rs  denylne  that  there  was  anything 
du«  to  either  Spruaiice  or  Hutchinson, 
and  alleges  that  Hutchinson  had  no  in- 
terest la  said  note,  and  never  had.  That 
the  real  owner  and  holder  Was  and  Is 
William  Spruance.  That  the  mention  uf 
Untclilnson'a  name  in  the  note  was  an  In- 
advertent act.  That  on  the  21st  of  Feb- 
rnary,  1879,  one  Trevarrow  was  under 
arrest,  and  orders  to  give  recognizance 
bonds.  That  Hpruance  became  the  surety 
on  two  bonds  of  the  above  character  in 
the  penal  sum  of  f'tOO  each.  That,  In  con- 
sideration of  Spruance  becoming  such 
■urety,  tliere  was  deposited  with  Spru- 
ance.a  certificate  of  deposit,  of  the  value 
of  $1,400,  with  the  understanding  that 
Spruance  wa&  to  eave  himself  harmless 
aa  Buch  surety,  and  after  a  full  discharge 
of  tbe  obligation  arising  under  the  bonds, 
It  there  remained  any  part  of  the  proceeds 
of  the  said  $1,400,  such  balance  was  to 
be  paid  to  appellant,  who  was  acting  as 
attorney  for  said  Trevarrow  In  said  pro- 


ceedings. ThatSpruancehas  heenrellered 
and  fully  discharged  from  any  end  all  ob- 
ligation arisiug  out  of  bis  said  suretyship, 
and  that  out  of  the  sum  of  $1,400  he  paid 
on  both  of  said  bonds  the  aggregate  sum 
of  $1,134,  leaving  a  balance  In  his  hands  of 
$20S.  Eipmance  turned  over  to  Hughes 
this  sum  of  $260,  taking  the  note  sued  on 
to  cover  any  possible  liability  In  certain 
garnishee  proceedings.  That  the  garnishee 
proceedings  were  dismissed  and  Spruance 
discharged.  That  Trevarrow  was  Indebt- 
ed to  Hughes  for  professional  services  ren- 
dered In  the  various  proceedings;  and 
that  this  balance  was  due  to  Hughes  and 
to  be  applied  In  payment  of  hln  claim  for 
professlonnl  services,  and  that  he  Is  enti- 
tled to  hold  the  sum  of  $266,  and  appellee 
herein,  jilulntiff  below,  Is  not  entitled  to 
recover  on  the  note.   The  facts  as  we 

f ather  them  from  the  record  are,  In  de- 
ail,  as  follows:  Trevarrow  was  charged 
with  criminal  offenses,  and  was  required 
to  furnish  bail.  Spruance  ou  the  night  of 
February  21, 1879,  became  surety  on  these 
bonds,  taking  as  his  security  a  certificate 
of  deposit  belonging  to  Trevarrow,  tbeh 
In  tbe  hands  of  Hughes.  Thereafter  Spru- 
ance returned  the  certl6cate  of  deposit  to 
Hughes.  Some  time  afterwarda,  when 
is  notposttlvely stated  in  the  record, Spru- 
ance received  from  Hughes  and  Stroosse 
the  certificate  of.  deposit,  Trevarrow  for- 
feited hia  ball,  and  proceedings  were  insti- 
tuted upon  the  bonds,  and  In  settlement 
out  ol  tbe  $1,400  Spruance  paid  $1,134  prin- 
cipal. Interest,  and  costs,  leaving  in  his 
hands  $266  to  be  accounted  for.  Hughes 
claimed  tbe  balwace,  but  Spruance  being 
garnished  by  attaching  creditora,  Bpra- 
ance  allowed  Hughes,  pending  tbe  gar- 
nishment proceedings,  to  take  the  $266, 
giving  him  hjs,  Hughes',  note.  The  gar- 
nishment proceedings  being  disposed  of. 
nothing  further  passed  between  Hughea 
and  Spruance  until  the  institution  of  thla 
suit  on  the  note,  nearly  five  years  after  the 
date  thereof,  to-wit,  July  16,  1886.  Ver 
diet  of  the  jury  against  appellant  for  tbe 
amount  sued  for.  Motion  for  a  new  tiial 
was  overruled,  and  Judgment  entered,  to 
reverse  which  Judgment  this  appeal  Is 
prosecuted. 

The  assignment  of  error  la  directed  to 
the  errors  of  the  court  in  rejecting  evi- 
dence, and  that  the  verdict  Was  contrary 
to  the  evidence,  and  in  overruling  motion 
for  a  new  trial.  In  the  trial  of  tbe  rase 
Strousse  was  called  on  behalf  of  defend- 
ant, hnd  testified  that  on  February  21, 
1S79,  Trevarrow  and  Hughes  came  to 
blm  and  arranged  that  if  be  would  go  se- 
curity for  Trevarrow  and  Laity  that  Tre- 
varrow would  leave  with  him  a  certificate 
of  deposlt.whlch  should  beheld  for  secu- 
rity forgoing  on  the  bonds,  and  that  if  any 
of  this  money  was  left  In  lils  hands  the 
balance  was  to  be  paid  over  to  Hughes 
to  pay  him  for  his  services.  Spruance  was 
not  pre{>ent  at  thlsconversatlon.  Plaintiff 
moved  to  strike  out  the  conversation  be- 
tween Trevarrow,  Hughes,  and  Stroosse, 
Spruance  not  being  present.  The  motion 
was  RURtnined,  and  defendant  excepted. 
The  exclusion  of  this  testimony  is  assigned 
for  error,  and  we  think  In  this  the  court 
did  err.  it  la  admitted  that  Spruance 
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made  do  personal  claim  -whatever  to  the 
Hum  of  $266,  that  It  was  the  money  of 
Trevarrow.  II  this  be  true,  we  are  unable 
to  conceive  why  the  prpsence  ol  Spruance 
was  neceBsary  to  the  converHatlon  de- 
Called  by  Strousse  between  Trevarrow  and 
HusheH,  aa  the  conTenatlon  amounts  to 
an  attempt  to  prove  a  verbal  asalgnmeot 
of  any  balance  remaining  of  the  (^400  to 
appellant.  Save  and  axcept  for  the  pur- 
potse  of  Indemnifying  falm  against  any  pos- 
sible loss  growing  oat  of  his  obligation 
as  surety  upon  the  bonds,  Sprnance  had 
no  claim  to  the  balance,  and  when  he  was 
discharged  from  tbeobllgatlontheamount 
of  money  remaining  In  his  bands  belonged 
to  either  Trevarrow.  who  had  absconded, 
or  Hughes,  and  the  evidence  offered  should 
have  been  admitted  for  the  purpose  of 
proving  the  asstgumentand  Hughes'  right 
to  retain  the  money  as  thatol  Trevarrow. 
The  fact  that  this  note  was  executed  pay- 
able on  demand,  without  Interest,  and  for 
the  exact  sum  of  money  remaluing  unap- 
propriated in  the  bands  of  Spmauce,  and 
that  no  demand  was  made  for  the  pay- 
ment of  the  note  until  late  in  the  year 
1885,  In  our  Judgment  would  seem  to  sup- 
port the  position  assumed  by  appellant. 
It  is  uunecessary  for  us  to  consider  the 
other  errors  assigned,  as  the  conclusion 
here  reached  Is  that  the  testimony  offered 
and  excluded  from  the  conalderatlun  of 
the  Jury  tended  to  establish  appellant's 
liffht  to  tlie  9266  mentioned  In  the  note 
sued  upon.  The  money  advanced  to 
Hughes  for  which  the  note  was  given  was 
not  the  money  of  Spruanee,  it  was  the 
money  of  Trevarrow,  and  Hughes  should 
have  been  allowed  the  opportunity  to 
show  his  title  to  It.  The  Judgment  should 
be  reversed,  and  the  canse  remanded  lor 
further  proceedings. 

Reed  and  Bibbell,  CO.,  concur. 

Pkr  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  Is 
reversed. 


<1S  Colo.  3$7> 

ScBOOL-DisT.  No.  3  V.  Hale. 

(Su-preme  Count  of  Colorado.   Nov.  19,  1890.) 

DiaCHAROB  OP  School  Teachers  -  Right  of  Ac- 
tion. 

1.  A  public  school  teacher  engaged  for  a  spe- 
cific term,  who  is  discharged  without  cause,  need 
not  allege  or  prove,  as  a  condition  precedent  to  a 
recovery  of  his  salary  for  the  whole  term,  a  com- 
plianoe  with  Gen.  St  Colo.  %  8077,  providlnk  that 
any  person  ai^Ieved  by  the  decision  of  aooard 
of  directors  may  appeal  within  30  days  to  the 
county  superintendent. 

3.  A  rule  in  the  teacher's  hand-book  to  the 
effect  that  the  tenure  of  office  of  all  teachers,  re- 
gardless of  contract,  should  be  at  the  pleasure  of 
the  board,  was  of  no  value  as  a  defeuse  to  an  ac- 
tion OQ  the  contract 

Commissionere'  decision.  Appeal  from 
Buulder  county  court. 

This  action  was  brought  by  James 
K.  Hale  against  school-district  No.  3, 
to  recover  9402.50,  as  the  balance  due 
him  upon  his  employment  from  the  Ist 
of  September,  18S6.  to  the  27th  of  May, 
18S7,  as  a  teacher  In  the  public  schools 
of  that  district.  His  complaint  sufficient- 
ly set  forth  the  contract  of  hiring,  and 


his  iMrformance,  until  he  was  wrong- 
fully discharged  in  the  month  of  No- 
vember, It  was  made  to  appear  that  on 
Sunday,  the  28th  day  of  Novemlier,  at  2  In 
the  afternoon,  he  was  asked  to  tender  his 
resignation  as  a  teacher.  By  the  same 
notice  he  was  requested  to  come  before 
the  board,  at  half  past  7  of  that  day,  at 
the  residence  of  one  of  the  directors.  He 
went,  and  was  again  requested  to  resign. 
With  this  request  he  declined  to  comply; 
and  thereupon,  without  further  action, 
and  without  a  hearing,  or  any  other  no- 
tice, the  board  assumed  to  discharge  hfm, 
and  subsequently  refused  to  pay  him  any- 
thing except  for  the  work  which  he  had 
already  performed.  The  complaint  con- 
tained ail  the  allegations  essential  to  ena- 
ble the  plaintiff  to  introduce  the  proof  nec- 
essary to  his  recovery,  providing  it  be  un- 
necessary for  him  to  either  allege,  or  prove 
an  appeal  by  falm  from  the  actio'n  of  the 
board  of  directors  to  the  conn  ty  superin- 
tendent, under  section  3077  of  the  General 
Statutes.  The  defendant  demurred^  for 
failure  to  malte  this  allegation.  The  de- 
murrer having  been  overruled,  an  answer 
was  filed  which  set  up  no  defense  other 
than  the  failure  to  take  the  appeal.  The 
record  shows  that  testioiony  was  intro- 
duced by  the  plaintiff  In  support  of  his 
complaint,  and  that  thereupon,  the 
school-district  refuslDg  to  offer  testimony, 
the  court  rendered  Judgment  for  Mr.  Hale 
for  the  amount  claimed.  From  this  Judg- 
ment the  school -district  appeals. 

Thomas  R.  Owen  and  Charles  M.  Camp- 
bell, for  appellant.  Richard  M.  Wbitely 
and  Richard  B.  Wbltejyt  Jr.t  for  appellee. 

BissBLi.,  (after  stating  the  f^ets  aa 
above.)  Upon  sufficient  proof  of  the  con- 
tract. Its  breach,  and  the  damages  sus- 
tained, the  plaintiff  was  entitled  to  recov- 
er, unless  the  statute  has  established  a 
condition  precedent,  with  which  ths  plain- 
tiff must  show  a  compliance,  to  entitle 
him  to^JudgmenC  in  aconrt  of  competent 
Jurisdiction.  That  the  plaintiff  made  am- 
ple proof  of  whateverfacts  were  necessary 
to  entitle  hlQi  to  a  judgment,  other  than 
proof  ol  an  appeal  taken,  must  be  pre- 
sumed. The  evidence  upon -which  the 
judgment  wns  rendered  iw  not  before  this 
court,  either  lu  the  abstract  or  In  the  rec- 
ord, and  the  court  rendering  the  Judg- 
ment being  one  with  Jurisdiction  of  both 
person  and  subject  matter.  It  will  be  pre- 
sumed that  It  proceeded  regularly,  and 
upon  sufficient  evidence.  There  Is  thus  re- 
maining for  determination  thenaked  ques- 
tion whether  the  statute  has  imposed  up- 
on the  plaintiff  a  duty  in  a  case  of  this  de- 
scription which  he  has  failed  to  discharge. 
In  the  statute  i-elating  to  schools,  the 
board  of  directors  is  given  full  power  to 
do  whatever  may  be  necessary  for  the  due 
and  regular  management  of  the  schools  of 
their  district.  This  In  terms  includes  the 
hiring  and  discharge  of  teachers.  This  pow- 
er, however,  must  always  be  exercised  in 
obedience  to  the  general  principles  of  law 
governing  contracts  of  this  clans,  unless 
there  be  some  specific  restriction  In  the 
statute  which  prevents  their  application. 
There  Is  nothing  whatever  In  the  statute 
which  gives  the  board  the  right  to  make 
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a  contract  for  a  Bpeclflc  term,  at  a  epecl- 
fled  price,  wblch  ehall  not  be  subject  to 
the  legal  conaequences  of  a  breach.  The 
power  of  employment  and  discharge  Is 
not  in  terms  beyond  the  control  of  the 
general  law.  It  wan  always  trae  that 
where  a  contract  of  hiring  was  entered  In- 
to between  two  parties  for  a  fixed  period, 
at  a  definite  price,  the  employer  could  not 
escape  liability  fur  a  discharge  without 
cause.  If  the  contract  was  broken  by  the 
eoiployer,  a  cause  of  action  at  once  arose 
In  favor  of  the  one  discharged,  who  might, 
upon  the  expiration  of  the  period  of  hir- 
ing, recover  the  damages  resulting  from 
the  breach.  Ordinarily  these  are  measured 
by  the  amount  of  the  stipulated  wages, 
though  the  recovery  Is  always  subject  to 
mitigation  by  proof  either  of  earnings  or 
their  possibility.  Reduction  Co.  v.  Cook,  7 
Colo.  569.  4  Pac.  Rep.  1111;  Pars.  COnt. 
(6th  Ed.)  pp.  33,  S4.  and  notes.  The  case, 
as  made  by  the  plaintiff,  comes  clearly 
within  this  well-established  rule.  He  was 
hired  (or  so  many  months  at  f70  per 
month,  and  discharged,  as  sbown  by  the 
record,  without  cause,  and  he  brought 
this  suit  upon  the  expiration  of  the  term 
of  bis  employment  for  the  wages  unpaid, 
and  due  from  the  day  of  discharge  to  the 
end  of  h)a  term.  The  appellant  does  not 
seriously  controvert  this  well-established 
rule,  nor  offer  any  evidence  to  reduce  the 
damages,  but  asserts,  as  a  defense,  the  pro- 
vision of  the  statutfe,  that  any  person  ag- 
grieved by  the  decision  of  a  district  board 
of  directors  may,  within  30  days  from  the 
rendition  of  the  decision,  or  ths  making  of 
the  order,  appeal  to  the  county  superin- 
tendent. Oen.  St.  S  3077.  It  Is  contended 
that  this  section,  ttx  vigore,  ousted  the 
courts  of  Jurisdiction  to  hear  and  deter- 
mine controverslesof  this  character.  This 
Is  not  believed  to  be  the  law.  In  the  ab- 
sence of  an  Imperative  necessity.  It  should 
never  be  held  that  a  tribunal  which  Is  in- 
competent to  afford  relief  to  the  suitors, 
and  which  is  regulated  and  restrained  by 
none  of  the  rules  and  methods  of  proced- 
ure essential  to  a  satisfactory  Invesfiga- 
tion,  norby  those  legal  principles  which  are 
supposed  to  enter  Into  and  form  a  part  of 
every  contract,  can  oust  the  courts  of  the 
country  of  the  Jurisdiction  and  powers 
conferred  upon  them  by  the  statutes  and 
constitution.  Our  whole  Judicial  system 
la  at  variance  with  the  idea  that,  in  the 
absimce  of  specific,  mandatory,  legisla- 
tive restrictions,  the  courts  may  not  be  ap- 
pealed to,  to  determine  the  rights  of  con- 
tract between  citizens,  or  between  citizens 
and  corporate  bodies  which  the  statutes 
bave  created.  It  might  easily  be  conceded 
that  there  are  certain  classes  of  questions 
of  which  the  board  might  well  be  given 
exclasire  Jurisdiction,  and  where  the  sole 
remedy  in  case  of  defeat  would  be  by  tak- 
iiij;  the  appeal  provided  for  by  statute. 
In  this  case  it  is  unnecessary  to  either  de- 
fine or  limit  that  class  of  cases.  The  one 
under  consideration  Is  one  which  relates 
to  a  contract  ut  hire,  and  where  the  only 
remedy  of  any  benefit  to  the  plaintiff  must 
be  had  In  tribunals  clothed  with  power  to 
enforce  their  own  Judgments  ano  decrees. 
By  section  3084  of  the  statute,  the  right 
to  render  or  enforce  Judgments  for  money, 


which  is  tlie  only  effective  Judgment  pos- 
sible In  this  case,  Is  expressly  withheld 
from  the  board,  the  county  superintend- 
ent, and  the  state  board  of  education.  In 
connection  with  section  3077  Is  found  a 
similar  provision  for  an  appeal  from  the 
county  superintendent  to  the  state  board. 
To  decide  In  this  case  that  the  teacher 
who  has  been  discharged  ro  ust  first  appeal 
to  the  county  superintendent  before  he 
can  sue  would  render  it  necessary  to  hold 
that,  being  defeated  there,  he  must  appeal 
to  the  state  board  before  he  ha&  the  right 
to  resort  to  the  courts.  This  Is  to  require 
of  the  plaintiff  to  taketwouseless.lneffect- 
ual,  and  expensive  steps  before  he  resorts 
tu  the  only  tribunal  which  can  afford  him 
relief.  It  certainly  could  never  have  been 
the  Intention  of  the  legislature  to  confer 
upon  boards,  or  superintendents,  exclu- 
sive authority  to  decide  questiuus,  and 
then  withhold  from  them  the  power  to 
enforce  the  judgments  which  they  might 
render.  That  the  plaintiff  had  a  right  to 
appearand  takeachance  of  reinstatement 
without  resorting  to  the  courts,  there  can 
be  no  question.  That  he  was  compelled 
to  withhold  his  application  to  the  courts 
of  the  country  for  relief  from  an  unanthor- 
Ixed  breach  of  contract  cannot  be  main- 
tained. 

Nootherdefenserif  much  Importance  was 
interposed  by  the  school-district.  It  set 
up  a  rule  alleged  to  have  been  contained 
in  the  teacher's  hand  book  which  substan- 
tially provided  that  the  tenure  of  office  of 
all  teachers,  regardless  of  contract,  should 
beat  the  pleasure  of  the  board.  Neither 
the  rule  nor  Its  plea  was  of  any  value  as  a 
defense.  It  was  utterly  impossible  for  the 
board  to  make  or  publish  any  rale  of  that 
description  which  shonld  be  of  the  slight- 
est force  as  to  any  contract  of  employ- 
ment, for  a  definite  period  at  a  fixed  rate, 
Into  which  the  board  might  enter.  The 
rule  is  in  direct  contravention  of  a  specific 
statutory  provision.  Section  3055  definite- 
ly enacts  that  no  teacher  shall  be  dis- 
missed except  on  good  cause  shown.  The 
entire  action  of  the  board  in  the  premises 
was  in  complete  disregard  oT  thecomnton- 
law  and  statutory  rights  of  the  teacher. 
According  to  the  answer  the  action  was 
not  based  upon  any  well-defined  and  stat- 
ed grounds  of  complaint.  No  cause  of  ac- 
tion was  alleged.  There  was  a  like  want 
of  proof. of  anything  wtilch  would  Justify 
what  was  done.  There  was  no  attempt 
to  Mitablish  a  "good  cause,"  nor  was  an 
opportunity  given  to  defend  against 
what  was  asserted.  There  was  a  like 
want  of  that  Investigation  which  should 
always  precede  the  breach  of  a  contract. 
The  course  taken  amply  Illustrates  the  in- 
equitable nature  of  the  rule,  and  furnishes 
cogent  reasons  for  declaring  It  to  be  whol- 
ly inoperative,  and  to  confer  no  power  on 
the  board  to  take  the  course  which  they 
pursued.  If  the  board  saw  fit  to  make  a 
contract  like  that  sued  on.  they  would  be 
bound  by  its  terms,  regardless  of  any  rule 
which  they  might  promulgate  or  adopt 
tor  their  own  guidance,  or  the  guidance  of 
the  teachers.  If  th^  desired  the  rule  to  be 
of  any  value,  they  should  make  their  con- 
tracts In  terms  conform  to  It.  and  let 
them  runduring  their  pleasure, undnotfur 
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a  specific  period.  The  Judgment  sfaould  be 

affirmed. 

Reed  and  Richmond,  CC..  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  is 
afHrmed. 


(15  Colo.  264) 

Bbbreton  v.  Bennett. 
(Supreme  Court  of  Colorado.   Nov.  19,  1890.) 

CHATTBL  HORTOAQBS — ACKNOTn.EDOMBKT — MOBT' 

OAooR  IN  Possession — Extension  or  Lien. 
1.  The  fact  that  the  officer  taking  the  acknowl- 
ed^ent  of  a  chattel  mortgage  was  the  partner 
of  the  mortgagee,  and  negotiated  the  loan  secured 
by  the.mortc^f^  does  not  render  the  mortgage 
fraudulent  and  void  as  to  other  mortgage  ctmI- 
itors,  when  it  is  not  shown  that  he  was  a  party 
In  interest  to  either  the  lien  or  the  note. 

3.  Where  a  chattel  mortgage,  made  the  basis 
of  an  action,  is  fair  upon  its  face,  it  cannot  be 
impeached  for  fraud,  unless  the  facts  relied  on 
to  constitute  the  fraud  .are  pleaded  in  the  aaX' 
swer. 

8.  Where,  by  the  terms  of  a  chattel  mortgage, 
the  mortgagor  is  to  retain  possession  of  the  prop- 
erty until  maturity  of  the  note  and  mortgage,  it 
is  the  duty  of  the  mortgagee  to  take  pouessfon 
of  the  property  within  a  reasonable  time  after  a 
default,  and,  where  he  delays  acting  for  nearly 
two  months,  bis  rights  under  the  mortgage  be- 
come subject  to  those  of  subsequent  mortsagees. 

4.  In  such  case,  the  lien  of  the  note  and  mort- 
gage cannot  be  extended  by  the  contract  of  the 
p^les  to  the  prejudice  of  the  intervening  rights 
of  third  persons. 

Appeal  from  superior  court  of  Denver. 

The  controversy  in  this  ease  is  over  the 
priority  of  lien  ol  different  chattel  mort- 
gajfes.  On  the  23d  day  of  June,  1887,  one 
C.  P.  Shore,  the  owner  of  the  property  In 
controversy, executed  and  delivered  tu  ap- 
pellant, S.  W.  Brereton,  a  chattel  mort- 
gage on  the  same  to  secure  the  payment 
of  a  promissory  note  for  due  October 
1,  1887.  On  the  30th  of  September,  1887, 
Shore,made  a  new  note  for  the  amount, 
payable  on  the  1st  day  of  December,  1887, 
and  at  the  same  time  he  gave  a  new  mort- 
gage to  appellant,  which  was  duly  record- 
ed at  4  o'clock  p.  M.,  the  said  30th  day  of 
September.  On  the  same  day,  however, 
Shore  executed  and  delivered  to  appellee, 
H.  W.  Bennett,  his  note  for  f  ^75,  due  six 
months  afterdate  thereof,  to  secure  the  pay- 
ment of  which  he  gave  a  chattel  mortgage 
upon  the  same  property  to  ap^iellee,  which 
mortgage  was  duly  recorded  af  1^:30  p.  m. 
of  said  day.  Themortgagegiven  to  appel- 
lee was  acknowledged  before  Julius  A. 
Meyers,  a  notary  public.  Meyers  was  a 
member  of  the  Arm  of  Bennett  &  Meyers; 
and  it  is  claimed  chat  the  money  was  ad- 
vanced by  tae  firm,  and  not  by  Mr.  Ben- 
nett, and  for  this  reason  tills  chattel  mort- 
gage Is  claimed  to  be  Invalid.  The  real 
question  in  the  case  is  as  to  which  one  of 
the  parties  has  the  better  rightto  the  pos- 
session of  the  property  thus  mortgaged. 

Stewart  Bros.  &  Aof/reff^r,  for  appellant. 
Rogers  &  Wobber,  for  appellee. 

Ha-st,  J.,  (aft'CF  stating  the  fkcts  as 
above.)  The  taking  of  an  acknowledg- 
ment before  a  mortgagee,  who  Is  also  an 
officer,  authorized  generally  to  take  ac- 
koowledgraeDts  of  such  Instruments,  is 
against  the  policy  of  the  law,  and  an  in- 


stmment  so  acknowledged  is  fraudulent 
and  void  as  to  other  mortgage  creditors. 
Hammera  V.  Dole,  4il  111.307.  Meyers,  the 
party  taking  the  acknowledgment  to  the 
Bennett  mortgage,  veas,  however,  not  tbe 
mortgagee  named  therein.  And,  although 
It  is  shown  that  he  negotiated  the  loan, 
and  was  at  the  time  engaged  in  business 
as  a  partuer  with  Bennett,  the  mortga* 
gee,  the  evidence  does  not  show  that  he 
was  a  party  In  interest  to  either  the  lien  or 
the  note.  Aside  from  this,  the  suit  Is 
brought  directly  upon  the  Instrumentfl. 
The  uiurtgage,  which  is  the  basis  of  the 

filalntiff's  claim  to  the  property,  ia  set 
orth,  in  legal  effect.  In  the  complaint.  It 
is  fair  upon  its  face;  and  if  the  defendant 
desired  to  impeach  it  for  fraud  the  facts 
relied  upon  as  constituting  such  fraud 
should  have  been  pleaded  by  the  defend* 
ant  In  his  answer.  No  such  plea  was  in- 
terposed tn  this  case.  In  lis  absence,  the 
instrument  must  betaken  asvaUd.  Jones, 
Mortg.  §  538;  De  Votie  v.  McGerr.  13  Colo. 
— ,  24  Pac.  Rep.  923.  Appellant  bases  his 
claim  to  the  right  of  possession  ottheprop- 
erty  upontwochattel  mortgages;  the  first 
bearing  date  June  23,  1887,  and  the  other, 
September  30th  of  the  same  year.  As  the 
latter  instrument  was  not  filed  for  record 
until  after  the  mortgage  given  by  appellee 
upou  the  same  property  was  recorded,  ai^ 
pellant's  claim,  founded  upon  the  sabse- 
qmmtly  recorded  instrument,  is  of  no  force 
as  agnlnstthe  mortgage  of  Bennett.  Is 
appellant  entitled  to  the  possession  of  the 
property  under  the  Instrument  of  June 
2;td  ?  By  the  terms  of  this  Instrument  the 
mortgagor  was  to  retain  possession  ot  the 
property  until  the  maturity  of  tlie  note 
and  mortgage.  Theselnstrumenta  became 
due  early  In  October.  Then  It  became  the 
duty  of  appellant  to  take  possession  of 
the  property  within  a  reasonable  time. 
Appellant,  however,  made  no  effort  to  re- 
duce the  mortgaged  property  to  his  pos- 
session until  the  last  of  November.  What- 
evermay  have  been  his  rights  had  he  acted 
promptly,  they  were  forfeited  by  this  de- 
lay, and  the  mortgage  became,  in  law, 
fraudulent  as  to  other  mortgatre  credit- 
or. By  his  own  negligence,  his  rights  un- 
der the  chattel  mortgage  became  subject 
to  those  of  appellee.  Rhines  v.  Phelp8,3  Gil- 
man, 4.^5;  Cass  V.  Perkins,  23  Hi.  382.  Itis 
urged,  however,  that  the  giving  of  the 
note  and  mortgage  ot  September  30tta 
was  no  more  than  an  extension  of  time 
upou  the  prior  instruments,  and  that  the 
lien  of  the  old  mortgage  was  thereby  con- 
tinued. There  is  no  authority  for  allow- 
ing the  lien  to  be  extended  In  tbls  manner 
by  the  contract  of  the  parties  so  as  to  pre- 
clude the  rights  of  third  parties.  "The 
chattel  mortgage  act  is  In  derogation  of 
the  common  law,  and  must  be  strictly 
construed. "  Crane  v.  Chandler,  6  Colo.  21. 
The  facts  relied  upon  by  appellant  were 
not  such  as  to  give  him  a  right  to  a  prior 
Hen  as  against  appellee.  The  judgment  of 
the  trial  court  sustaining  the  demurrer  to 
the  defense  setting  up  such  tacts  cannot 
be  disturbed.  For  the  same  reason,  the 
court  below  properly  held  that  theevidence 
of  such  facts  was  not  sufficient  to  entitle 
appellant  to  a  judgment.  The  Judtrment 
lu  favorol  appellee  la  accordingly  affirmed. 
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Keki,er  t.  Trubhan  et  ah 

{Supreme  Court  of  Colorado.  Not.  IB,  1890.) 
MiNiNa  Claims— QciBTiNO  Title— Fabtibb — 

FLBADINa. 

1.  An  Interest  claimed  by  an  Intestate  In  a 

Biiniog  claim  at  the  time  of  hisdeath  Is  an  Inter- 
ebt  In  real  estate,  and  -descends  to  his  heirs,  who 
alone  can  maintain  an  action  to  quiet  title  there- 
to. The  right  to  maintain  such  action  is  not  con> 
ferred  upon  the  administrator  of  the  intestate  by 
Re7.  St.  V.  S.  fiS  832%  23iii,  providing  that  the 
locators  of  mining  claims,  "their  heirs  and  as- 
signs, "  so  long  as  they  comply  with  the  laws  of 
the  United  States,  and  with  state  and  local  regu- 
lations not  in  conflict  therewith,  shall  have  the 
exclusive  right  of  possession  and  enjoyment  of 
all  the  Borface  included  within  the  lines  of  their 
loeationB,  and  that,  upon  failure  to  oomplv  with 
theconditions  as  toanuual  labor,  the  ground  shall 
be  open  to  relocation,  provided  that  the  original 
locators,  their  belrs,  assigns,  or  "legal  repre- 
sentatives, "  have  not  resumed  work  upon  such 
claim  after  failure,  and  before  such  location. 

a.  Under  Act  Cong.  May  10,  18T2,  declaring 
that  only  those  who  are  citizens  of  the  United 
States,  or  have  prop^ly  declared  their  intention 
to  become  such,  can  either  locate  or  purchase  min- 
eral lands,  an  allegation  of  citizenship,  or  Its 
equivalent,  is  necessary  to  constitute  a  good  com- 
pulnt  in  a  proceeding  to  determine  adverse  min- 
ing claims  preliminary  to  the  Issuance  of  a  pat- 
ent therefor. 

Appeal  from  district  court, Lake  county. 
■/.  Hanoa,  tor  appellant.  N.  Rollins, 
for  appellees. 

Hatt,  J.  Adverse  salt  to  detprmlne  the 
rifftat  to  a  patent  to  mining^  property. 
The  appellant,  George  O.  Keeler,  broug^ht 
snit  an  administrator  Id  the  court  below, 
allesinR  In  his  complaint  that,  on  Janu- 
ary 1.1887.  one  Herbert  H.  Judson  died  In- 
testate, and  thatplalntitf  wastbeduly  ap- 
pointed, qnallfled,  and  acting  administra- 
tor of  the  estate.  It  is  further  alleged 
that  Judaon  died  seised  of  a  certain  min- 
ing claim,  and  that  the  detendnnts  wrong- 
fully entered  upon  a  portion  of  said  claim, 
and  made  application  at  the  proper 
land-ottlce  for  a  patent  therefor.  The  com- 
plaiut  also  contains,  with  a  single  exce[>- 
tion,  the  usual  arerments  to  be  found  In  a 
complaint  in  support  uf  adverse  proceed- 
ings. The  exception  referred  to  relates 
to  the  citlsenshlp  ot  Judaon.  There  Is  no 
allegation  whatever  of  citizenship.  To 
tbls  complaint,  the  defendants  demurred 
upon  several  groands,  among  which  were 
tBat  the  complaint  did  not  state  facts  snf- 
ficlent  to  constitute  a  cause  ot  action. 
After  argument,  the  court  sustained  the 
demurrer,  and  the  plaintiff  electing  to 
stand  upon  the  complaint,  judgment  was 
entered  for  the  defendants.  We  are  not 
Advised  as  to  the  particular  reason  as- 
signed  by  the  court  for  sustaining  the  de- 
murrer. We  infer,  however,  from  the  nat- 
ure of  the  attack  made  hereupon  the  Judg- 
ment, that  it  was  because,  in  the  opinion 
of  the  trial  court,  the  action  should  have 
been  brought  by  the  heirs,  and  not  by  the 
administrator.  In  this,  at  least,  there 
is  sufficient  basis  for  the  Judguient.  The 
interest  claimed  by  Judaon  In  the  mining 
claim  at  the  time  of  bla  death  Is  to  be 
deemed  and  treated  as  an  interest  In 
real  estate,  and  must  descend  accordingly. 
This  is  admitted.  It  Is  further  conceded 
tbbt  at  common  law  the  administrator  of 
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sDCh  Intestate  eonid  not  maintain  the  ac- 
tion of  ejectment  for  the  real  estate  with 
which  the  intestate  died  seised.  Support 
for  the  present  action  Is  sought,  however, 
under  the  statutes  of  this  state,  and  of  the 
United  States.  It  was  held  by  this  court. 
In  the  case  ot  Filmore  v.  Keitbman,  6 
Colo.  120,  that  under  oar  statutes,  as  at 
common  law,  the  lands  of  an  intestate  de- 
scend to  the  heirs  and  not  to  the  adminis- 
trator. The  heirs,  therefore,  being  the  real 
parties  In  Interest,  can  alone  maintain 
the  present  action.  Our  atatutas,  in  ref- 
erence to  descents  and  distributions,  are 
quite  similar  to  those  of  tbe  state  ot  IIU* 
nols;  in  fact,  the  resemblcmce  between 
the  two  Is  so  striking  as  to  leave  no 
doubt  that  the  former  were  largely  bor* 
rowed  from  the  latter  state.  The  adjudi- 
cations ot  the  court  of  last  resort  In  Illi- 
nois are,  tor  this  reason,  particularly  val- 
uable here.  The  case  of  Smith  v.  McCon- 
nell,  17  111.  185,  has  long  been  considered  a 
leading  case.  It  was  there  held  that  the 
lands  of  one  dying  In  testate  descend  direct 
to  the  heirs:  the  heirs  holding  the  title  in 
their  own  right,  subject  only  to  the  pay- 
ment of  the  debta  of  their  ancestor,  in  the 
mode  provided  by  law.  And  it  has  been 
repeatedly  held  in  that  state  that  the  ad- 
ministrator can  only  affect  the  tltleotsucb 
lieirs  by  a  sale  duly  authorised  by  an  or- 
derof  court.  Walbrldge  v.  Day,  81 111.879; 
Phelps  V.  Funkhouser,  88  111.  401.  We  find 
nothing  In  our  statute  to  change  thismle. 
and,  hence,  conclude  that  the  administra- 
tor In  this  casemust  lookbeyond  thestate 
statutes  for  authority  to  maintain  the  ac- 
tion. This  is  true,  at  least  in  the  absence 
of  some  authorization  by  the  court  of 
probate,  and  no  authority  from  that 
source  Is  claimed.  If,  then,  the  right  of 
the  administrator  to  maintain  this  action 
exists,  It  must  be  by  virtue  of  some  act  of 
congress.  Counael  call  our  attention  to 
sections  2322  and  2324  of  the  Revised  Stat- 
utes of  the  United  States.  By  the  first  of 
these  sections  It  Is  provided,  In  snbstance, 
that  the  locators  of  mining  claims,  their 
heira  and  assigns,  so  long  as  they  comply 
with  the  laws  ot  the  United  States,  and 
with  state,  territorial,  and  local  regula- 
tions not  in  conflict  therewith,  shall  have 
the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the 
lines  of  tlielr  locations,  etc.  By  section 
28^  it  Is  provided  /nCera^/athat,  upon  fail- 
ure to  comply  with  theconditions  as  to  an- 
nual labor,  the  ground  shall  be  open  to 
relocation,  provided  that  the  original  loca- 
tors, their  heirs,  assigns,  or  legal  repre- 
sentatives, have  not  resumed  work  upon 
such  claim  after  failure  and  before  such  lo- 
cation. These  two  sections  taken  togeth- 
er, It  Is  claimed,  confer  the  right  of  pos- 
session upon  the  legal  representatives  of 
the  Intestate,  and  it  Is  contended  the  ad- 
ministrator is  Included  tn  the  term  "legal 
representative."  As  we  have  seen,  at 
common  law.  the  right  of  possession  to 
the  real  estate  did  not  descend  to  the  ad- 
ministrator. Upon  doubtful  or  uncertain 
language,  courts  will  certainly  be  very 
reluctant  to  change  the  general  rule  so  aa 
to  make  the  mining  claim  ot  an  intestate 
an  exception.  If  congress  had  Intended  to 
change  such  rule,  we  doubt  not  laognage 
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wonld  have  been  employed  which  would 
hare  left  little  doubt  of  tjuch  Intention. 
The  BectloDSClted  donot  contain  such  !an- 
Kuage-  The  term  "legal  repreeentatlve" 
is  only  used  inrererence  to  tfaepertormance 
of  annual  Iab4ir  upon  mining  claims.  The 
Inference  to  bedrawnfromlteabsence  from 
the  only  section  fixing  the  right  of  posses- 
sion  is  certainly  not  favorable  to  appel- 
lant's theory.  Id  ouropiulon,  appellant's 
claim  of  right  tomaintaintblsactloniinds 
no  support  in  any  statute  which  has  been 
cited,  and  we,  therotore,  conclude  it  is  not 
sanctioned  by  either  state  or  national  leg- 
islation. Had  a  different  conclusion  been 
reached,  however,  upon  this  branch  of  the 
argument,  the  Judgment  of  the  court  below 
could  not  have  been  disturbed,  the  citizen- 
ship of  Judson  not  being  averred  In  the 
complaint.  Actions  of  this  character  are 
purely  statutory. 

Under  the  act  ol  congresB  of  May  10, 
1872,  only  those  who  are  clticens  of  the 
United  Statm,  or  have  properly  declared 
their  intention  to  become  such,  can  either 
locate  or  purchase  mineral  lands  belonging 
to  the  United  States.  Hence,  an  allega- 
tion of  citizenship,  or  Its  equivalent,  has 
repeatedly  been  held  necessary  to  constl- 
tnte  a  good  complaint  in  a  proceeding  to 
determine  adverse  claims  to  sueh  lands 
preliminary  to  the  issnance  of  a  patent 
therefor.  O'Reilly  v.  Campbell,  116  U.  S. 
418,6  Sop.  Ct.  Bep.  421;  Thomas  v.  Chls- 
holm.  13  Colo.  105,  21  Pac.  Rep.  1019;  Mc- 
Feters  v.  PIeraon,15  Colo. — ,  24  Pac  Rep. 
1076;  Lee  Doon  v.  Tesh,  68  Cal.  4a.  6  Pac. 
Rep.  97,  and  8  Pac.  Rep.  621,  The  judg- 
ment must  be  afflrmed. 

(16  Colo.  133)   

Miles  v.  Mays. 
(Supreme  Court  of  Colorado.    Nov.  19,  1890.) 

LlABILlTf  OF  AOE5T  TO  THIRD  PAKTIES. 

In  an  actios  for  commissions  for  prociurinfif 
a  purchaser  for  land,  It  was  admitted  that  de- 
fendant was  the  duly-constituted  agent  of  oneW. 
by  written  power  of  attorney,  and  bad  fall  power 
to  sell  and  oonv^  the  land.  Defendant  proceed- 
ed in  all  respects  as  if  the  property  was  his,  and 
the  sole  responsibility  for  rejecting  thepurchaser 
rested  with  him.  Held-,  that  the  questLun  of  de- 
fenda|it'8  liability  as  a  subagent  was  for  the 
Jury,  whose  finding  in  favor  of  plaintiff  would 
not  be  disturbed,  and  that  It  was  immaterial  that 
defendant  disclosed  hia  agency,  and  did  not  in 
wrards  assume  individual  responsibility. 

Appeal  from  district  court,  Arapahoe 
county. 

Eoos  Miles,  for  appellant.  C.  A.  Lott, 
for  appellee. 

Helm, C.J.  MayB,  the  appellee, brought 
suitand  recoveredjudgment  againstMlles, 
the  appellant,  for  commission  earued  In 
procuring  a  purchase*  (or  certain  real  es- 
tate In  the  city  of  Denver.  The  property 
Inquestlon  belonged  to  Emma  C.  Whitsitt, 
for  whom  Miles  acted  as  agent.  The  proof 
clearly  establishes  the  fact  that  Mays  fur- 
niuhed  a  purcheser  (or  the  premises  In  ac- 
cordance with  the  terms  ol  his  contract 
with  Miles.  The  affirmative  testimony  of 
Mays,  supplemented  by  that  of  Dr.  Eisner, 
the  would-be  purchaser,  and  the  admis- 
sions of  Miles,  clearly  show  that  Eisner 
stood  ready  to  take  the  property  at  the 
price  and  upon  the  conditions  stipulated 
for  by  Miles.  There  would  be  no  justiflea- 


tiou  for  our  interference  with  the  ju<lg- 
ment  of  the  court  below,  in  so  far  as  this 
particular  objection  is  concerned. 

The  only  serious  question  to  be  consid- 
ered Is  as  to  wiietherthe  action  and  recov- 
ery can  be  maintained  against  Miles  alone, 
hU  principal,  Mrs.  Whitsitt,  not  being  a 
party  or  bound  by  the  judgmont.  The 
complaint  states  the  cause  of  action  in 
two  separate  counts.  The  second  ol  theae 
Is  substantially  a  count  at  common  law 
for  services  rendered  to  defendant  at  de- 
fendant's instance  and  request.  In  connec- 
tion with  the  sale  ol  the  property  men- 
tioned. The  first  count  presents  a  simple 
and  concise  statement  of  facts  In  accord- 
ance with  the  provisions  ol  the  Code. 
Among  the  averments  therein  la  tne  fol- 
io wing  ;  ** That defendaut. GeorgeT.  Miies. 
was  the  duly-constitnted  agent  of  said 
Whitsitt  by  written  power  ol  attorney, 
and  had  full  power  to  sell  and  convey  said 
lots  for  the  price  of  fl6.S00. "  This  aver- 
ment is  not  denied  in  the  answer,  and 
therefore  must  be  accepted  as  true.  Miles 
was  the  brother  of  Mrs.  Whitsitt,  and  ai^ 
peared  to  have  entire  control  of  the  prop- 
erty. Mays  was  employed  by  Miles  exclu- 
sively, having  no  negotiations  whatever 
with  Mrs.  Whitsitt  touching  the  transac- 
tion. It  does  not  appear  that  she  was  ut 
any  time  consulted,  or  that  her  advice  or 
wishes  weremadeknown  to  Maya,  or  other- 
wise considered.  Accordlngto  the  testimo- 
ny. Miles  proceeded  in  all  respects  precisely 
as  he  would  had  the  property  belonged  to 
him.  There  Is  nothing  in  the  evidence  to 
show  that  Mrs.  Whitsitt  refused  or  ob- 
jected to  the  sale  as  negotiated  by  Maya; 
the  sole  responsibility  for  such  rejection 
appears  to  rest  with  Miles.  It  Is  true  he 
disclosed  his  agency  and  the  name  of  his 
principal;  it  is  also  true  that  he  did  not  In 
words  asBu me  Indi  vid ual  responsi hility 
lor  the  payment  of  Mays'  commission. 
But,  under  all  the  circumstances,  there 
was  sufficient  in  the  record  to  warrant  a 
submission  to  the  Jury  nf  the  question  as 
to  whether  or  not  Mays' employment  was 
In  the  nature  of  a  subagency,  where  re- 
liance is  placed  upon  the  intermediate 
agent,  the  credit  being  given  in  whole  or 
in  large  part  to  hlra,  and  not  exclusively 
to  his  principal.  In  such  cases,  the  rule  is 
that  suit  may  be  brought  against  the  im- 
mediate employer,  even  though  bis  princi- 
pal niay  sometimes  also  be  liable.  Story. 
Ag.  §§  386,  8»7.  The  charge  upon  this 
point  was  certainly  as  favorable  to  Miles 
aH  the  law  required.  The  Jury  were  told, 
in  substance,  that  if  they  found  from  the 
evidence  that  Miles  on  his  own  account 
employed  plaintltf  to  procure  a  purchaser 
for  the  property,  and  if,  before  the  proper- 
ty was  withdrawn,  the  latter  did  oecare 
such  purchaser,  in  accordance  with  the 
terms  agreed  upon.  Miles  was  liable  for  bis 
commission  as  provided  in  the  contract. 
The  jury  having  weighed  the  teatimouy, 
under  proper  lnetructl<ms,  and  having  re- 
solved in  plaintiff's  favor  the  question  of 
fact  thus  submitted  to  them,  thdr  verdict 
will  not  be  disturbed,  and  the  Judgment 
based  thereon  is  affirmed. 

Elliott,  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 
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Stetensoii  v.  Lord. 
(Supreme  Court  of  CoU/rado.   Nov.  19,  1890.) 

PlBJlDINQ — DEMnBBBB^REPLBVIN~-Dl.XAOE8. 

1.  The  objection  that  aoomplaintfallatostato 
a  cause  of  action  may  be  taken  at  any  time,  and 
is  not  waived  by  pleading  over. 

2.  Id  replevin  by  a  chattel  mortgagee  against 
an  attaching  creditor  of  the  mortgagor,  an  alle- 

S.tiQn  in  the  complaint  of  the  non-payment  of 
e  mortgage  is  not  necessary. 

3.  In  such  action  the  recovery  is  properlT  fcr 
the  full  value  of  Uie  property,  eron  though  plain- 
tiU's  interest  may  be  less. 

4.  The  Colorado  statute  providing  that,  in  an 
action  for  the  recovery  of  personal  property,  Judg- 
ment may  be  for  the  possession  or  the  value 
tiiereof,  in  case  a  delira?  cannot  be  had,  is  sat- 
isfied by  a  finding  of  the  total  aggregate  value  of 
all  the  chattels  'wrongfully  withheld. 

Appeal  from  superior  court  of  Denver. 
B^tiin  A  Allpbln,  for  appellant.  Stuart 
B.  AndrewSt  for  appellee. 

Helm.  C.  J.  E.  M.  and  L.  R.  Smith 
borrowed  of  Mrs.  Lord  a  sum  of  money, 
giriDff  ttaeir  promi8Bor7  note  tlierefor,  se- 
eared  by  a  chattel  mortflrage  npon  certain 
personal  property,  which  was  dnly  flled 
for  record.  The  mortgaj^  contained  a 
proTlslun  permitthiK  the  mort^^agors  to 
retain  posReeston  of  the  property  until  de- 
faalt  Id  payment  of  the  note,  or  until  the 
happening  of  certain  other  eontingendee 
therein  specified.  The  property  while 
thus  situated  was  attached  by  a  creditor 
of  the  mortgagors.  By  virtue  of  such  at- 
tachment, Mrs.  Lord  became  entitled  to 
Immediate  posseeslou  of  the  mortgaged 
chattels.  She  brought  suit  in  replevin 
therefor  against  appellant,  Stevenson, 
wbo  was  the  sheriff  holding  under  the  at- 
tachment. A  demurrer  to  her  complaint 
having  been  overmled,  answer  was  filed, 
the  cause  was  tried,  and  she  recovered 
Judgment  for  the  posBesslon  of  the  cha^ 
tele,  or.  In  case  possession  were  not  ob- 
tained, for  their  value. 

The  obiectlon.  talien  by  demurrer,  that 
the  complaint  tailed  to  state  a  cause  of 
action,  was  not  waived,  as  counsel  con- 
tend, by  pleading  over.  Under  the  stat- 
ute, this  qaestion  maj^  be  raised  at  any 
time;  bnt  the  demurrer  was  correctly 
overruled.  The  complaint,.  In  our  judg- 
ment, sufficiently  pleaded  a  cause  of  ac- 
tion. Had  the  note  matured,  and  suit 
been  Instituted  to  recover  the  principal 
and  Interest  thereon,  an  expreaa  averment 
by  plaintiff  of  non-payment  would  not 
bave  been  necessary.  In  most  of  thestates 
payment  is  regarded  as  a  defense,  and  is 
usnally  pleaded  as  new  matter  in  the  an- 
swer. Pom.  Rem.  |  700;  Watson  v.  Le- 
men,  9  Colo.  200,  11  Pac.  Rep.  88.  But  if  a 
complaint  In  assumpsit  upon  a  promia- 
aory  note  need  not  affirmatively  aver  non- 
payment, iDDCh  less  need  the  complaint  In 
tbe  present  action  contain  this  allegation. 
The  evidence  snfflcleatly  establishes  the 
execution  and  delivery  of  both  the  note 
and  mortgage,  and  the  acknowledgment 
of  the  latter  lostrument  is  in  substantial 
conformity  to  the  requirements  of  the 
statute.  While  in  some  of  the  states  the 
value  of  the  different  articles  involved  in 
tfalB  action  must  be  separately  found,  such 
has  not  been  tlie  rule  In  Colorado.  The 
Btatote  provides  that,  "in  an  action  lor 
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the  recovery  of  personal  property,  judg- 
ment for  the  plaintift  may  be  for  the  pos- 
session or  the  value  thereof,  in  case  u  de- 
livery cannot  be  had."  This  provisifm 
has  been  regarded  as  satisfied  by  a  finding 
of  thetutalafoCfegatevalueof  all  the  chat- 
tels wrongfully  withheld. 

It  ts  further  contended  by  counsel  for 
appellant  that  plaintiff's  Interest  in  the 
property  was  less  than  Its  full  value,  and 
therefore  that  Judgment,  In  case  a  return 
werenothad, should  have  been  only  for  the 
principal  of  the  note,  and  Interest.  There 
would.  In  any  event,  be  but  little  merit 
in  this  concentloD.  The  value  of  the  prop- 
erty found  by  the  jury  differs  so  slightly 
from  the  amount  of  the  note  as  to  almost 
justify  an  application  of  the  maxim,  de 
miaiinis  noncurat  lex.  Butin  Machette  v. 
Wanless,  1  Colo.  225,  It  is  held  that  the 
mortgagee  Isentitled  to  maintain  replevin 
for  the  property  mortgaged,  where  It  Is 
seized  under  a  prior  invalid  mortgage, 

Provided  any  portion  of  the  debt  secured 
y  plaintlff'sincumbrance remains  unpaid. 
Tf  a  mortgagee  is,  by  virtue  of  bla  contract 
or  otherwise, entitled  to  maintain  replevin 
against  an  attaching  creditor,  in  our  opin- 
ion hlB  recovery  may  include  all  the  prop- 
erty covered  by  the  mortgage,  or  by  virtue 
of  the  statute,  the  lull  value  thereof. 
Besides,  many  authorities  declare  that 
when,  as  in  the  present  case,  tbe  plaintiff 
in  replevin  Is  a  stranger  to  the  process 
under  which  tbe  officer  holds  possession, 
the  judgment  should  be  for  the  full  value, 
though  plaintiff's  interest  may  be  less. 
Other  objections  to  the  proceedings  in  the 
court  below  are  presented,  but  they  are 
not  deemed  Important  enough  to  warrant 
dIscnsaloD.  The  Judgment  is  affirmed.  ' 


(IE  Colo.  219} 

Butler  et  a3.  v.  Howell. 
(SMpremc  Court  of  CohrraAo.  Nov.  1«,  1800.) 
Fri.udui.bnt  CONVETiKCBs— EvisBNca  —  Chakob 

07  FOSSBSSION. 

'  1.  In  an  action  involving  the  validity  at  tbe 
sale  of  a  stock  of  goods  as  to  the  seller's  cred- 
itors, a  piece  of  a  promissorr  note  signed  by  the 
sailer  is  admissible  in  corroDoration  of  the  pur- 
chaser's testimony  that  the  seller  had  been  in- 
debted to  her  for  some  time  before  the  purchase 
of  tbe  goods,  for  which  Indobteducsa  he  had  ez- 
ecnted  his  promissory  notes;  that  these  notes 
were  surrendered  to  the  seller  at  the  time  of  (he 
sale  as  a  part  of  the  purctiaae  price,  and  by  him 
torn  up:  and  that  the  purchaser  had  picked 
up  the  piece  offered  in  eviaoioe. 

3.  One  who  has  been  engaged  in  the  merchan- 
dising business  toe  five  or  six  years,  and  who  has 

fiurchased  the  entire  stock  in  question  at  a  sher- 
ff's  sale,  is  a  competent  witness  as  to  its  value. 

3.  Evidence  that  after  the  sale  the  purchaser 
continually  replenished  the  stock  while  oontinu- 
ing  tbe  business  in  her  own  name  is  admissible 
on  the  question  of  change  of  possession  of  Xba 
stock  from  tbe  seller  to  the  buyur. 

4.  There  was  evidence  that  at  the  time  of  tiie 
sale  the  purchaser  took  possession  of  tbe  goods, 
locked  up  the  store-room,  and  retained  tiie  key 
until  the  levy  of  an  attachment  by  the  seller's 
creditors  10  days  thereafter;  that,  between  the 
time  of  the  purchase  and  the  levy,  ttie  store  re- 
mained closed  the  greater  part  of  the  time*  that 
when  customers  came  to  the  store  the  purchaser 
went  from  her  place  of  business  on  the  opposite 
side  of  the  street,  uid  watted  on  them;  that  she 
replenished  the  stock,  as  occasion  required,  with 
goods  purchased  by  her;  that  the  seller  did  not, 
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after  the  sale,  exercise  any  control  over  the  bus- 
iness, though  at  times,  when  requested,  he  came 
to  the  store  to  point  out  goods  with  Ttrhich  the 
purchaser  was  not  familiar.  Held  sufllcient  to 
warrant  a  finding  by  the  Jury  that  there  had 
been  a  change  of  possession,  though  other  wit- 
nesses living  in  the  neighborhood,  but  whose 
means  of  Informatioa  were  shown  to  be  meager, 
testified  that  they  had  noticed  no  change  of  pos- 
session. 

Appeal  from  district  court,  Sutumit 
county. 

The  facts  of  this  ca«e  may  be  briefly 
stated  as  follows:  For  some  time  prior  to 
August  8, 1887,  the  Hppellee.  Mrs.  Howell, 
then  Mrs.  Mary  Weinart,  was  eogaged  in 
conductinK  a  confectionery  store  in  the 
town  of  Montezuma,  Summit  county, 
Colo.  Almost  or  directly  opposite  to  her 
place  of  business  was  a  general  merchan- 
dislna;  store,  belonging  to  one  B.  Marks, 
the  stock  In  whicb  consisted  of  boots  and 
shoes,  hats,  caps,  clothing,  dry  goods, 
groceries,  etc.  The  appellee  claims  that 
prior  to  said  date  she  advanced  and 
loaned  to  the  said  Marks  targe  sums  of 
money,  aggregating  the  snni  of  seventeen 
or  eighteen  hundred  dollars;  that  upon 
that  date,  to-wlt,  August  8th,  she,  falling 
to  receive  payment  of  the  money  so  ad- 
vanced by  her,  bought  out  said  store,  and 
took  possession  thereof,  giving  to  Marks 
credit  for  the  sum  of  $l,200on  his  Indebted- 
npss  to  her.  The  appellants  Butler  Bros, 
were  u  Arm  engaged  in  the  business  of 
merchandising  In  Denver,  Colo.,  and  at 
and  prior  to  said  time  they  were  the  cred- 
itors of  said  Marks:  and  appellant  Daniel 
Uanley  was  the  sheriff  of  said  Summit 
county.  About  the  16th  day  of  August, 
18^7.  Butler  Bros,  commenced  an  action  in 
attachment  against  the  said  Marks,  in 
the  district  court  of  Arapahoe  county,  to 
recover  from  said  Marks  the  sum  of  9638.- 
71,  and,  a  writ  of  attachment  having  been 
duly  fssned  in  aald  cause,  th&  same  was 
forwarded  to  Hanley,  as  sheriff  of  said 
county,  for  service,  and  was  by  him  levied 
on  said  stock  of  goods  as  the  property  of 
Marks.  Afterwards  the  complaint  in  this 
action  was  filed  by  the  appellee, she  claim- 
ing to  have  been  the  owner  of  said  proper- 
ty. The  suit  was  brought  for  the  purpose 
of  recovering  from  appellants  the  value 
of  the  stock  of  goods  so  seised  by  tha  sher- 
iff, the  same  having  been,  In  the  mean 
time,  sold  to  satisfy  the  judgment  ren- 
dered In  the  attachment  suit.  To  this 
complaint  answers  were  filed  by  the  ap- 
pellants set\:lng  up  the  claim  that  the 
property,  Ht  the  time  the  same  was  levied 
upon  and  taken,  was  In  truth  and  In  fact 
the  property  of  Marks;  and  that  the  same 
was  so  seized  and  taken  under  and  by  vir- 
tue of  the  vrritof  attachment  Issuetl  In  the 
suit  against  him;  that  the  pretended 
transfer  of  said  goods  by  Marks  to  appel- 
lee vvas  fraudulent,  and  was  made  for  the 
purpose  of  hindering,  delaying,  and  de- 
frau<ling  the  creditors  of  said  Marks,  par- 
ticularly these  appellants,  to-wlt,  Butler 
Bros.  The  cause  was  tried  to  a  Jury,  and 
a  verdict  returned  In  favor  of  appellee  for 
91<200.  A  motion  for  a  new  trial  was 
overruled  by  the  court;  and  appellee,  hav- 
ing remitted  the  sum  of  9200  from  the 
amount  ol  the  verdict  rendered  by  the 


jury,  judgment  was  entei*ed  in  her  favor 
for  $1,000,  from  which  judgment  this  ap- 
peal is  pTOsecnted. 

J.  H.  Ricbarda,  B.  F.  Montgomery,  and 
Pattersoa  &Tboma8,tora,ppe\lHntii.  Har- 
vey Riddell  and  Sam  W.  Joaes,  fur  appel- 
lee. 

Hayt,  J.,  (after  stating  the  facts  aa 
above.)  The  first  error  assigned  relates 
to  the  admission  In  evidence  of  a  certain 
exhibit.  Thisexhfbit,  which  was  admitted 
over  the  objection  of  appellant,  appeara 
to  be  a  part  of  a  promissory  note  signed 
by  Marks.  It  was  shown  to  be  In  Harks' 
handwriting,  and  was  admitted,  in  con- 
nection with  the  testimony  of  appellee, 
solely  for  the  purpose  of  showing  that 
there  bad  been  aserieeof  business  dealings 
between  Marks  and  herself.  We  think  the 
testimony  competent  in  view  of  the  nature 
of  the  issues.  Appellee'stitlewasattacked 
on  the  ground  of  fraud,  and  for  failure  of 
consideration.  It  was  proper,  under  tbe 
circumstances,  for  appellee  to  show  that 
she  had  given  a  good  consideration  for 
the  property,  and  the  portion  of  the  note 
introduced  was  competent  In  corrobora- 
tion of  the  testimony  upon  this  point.  Ap- 
pellee  testified  that  Marks  bod  been  her 
debtor  for  some  time  prior  tu  tbe  purchase 
by  her  of  the  property  In  controversy: 
that  to  evidence  said  Indebtedness  he 
had  executed  to  her  several  promissory 
notes,  whicb  were  surrendered  up  to 
Marks  at  the  time  of  the  purchase  of  the 
stock  of  goods  from  him  as  a  part  of  tbe 
purchase  price,  and  by  him  torn  up;  that 
she  had  afterwards  picked  up  one  of  the 
pieces  containing  a  portion  of  one  of  said 
notes,  and  that  this  was  the  piece. 

When  the  witness  Forges  was  on  the 
stand  theappellee  propounded  to  him  this 
qaestion:  "What  Is  the  value  of  these 
goods?"  Tbe  witness  was  allowed  tti an- 
swer tbe  question  against  the  appellants' 
objection,  and  the  action  of  the  court  in 
permitting  such 'answer  Is  made  the  basis 
of  the  second  assignment  of  error.  It  is 
contended  here  that  this  testimony  was 
improperly  admitted,  for  the  reason  that 
no  sufficient  foundation  was  laid  to  war- 
rant the  witness  to  give  an  opinion  upon 
the  question  of  valne.  It  does  not  appear 
that  this  objection  was  made  In  the  conrt 
below,  at  least  not  In  its  present  form,  and 
for  this  reason  It  must  be  dented.  If  the 
specific  objection  had  been  made  at  the 
trial,  we  doubt  not  the  comi)etency  of  the 
witness  would  have  been  more  fully  es- 
tablished. We  think,  however,  sufficient 
appears  to  show  that  the  witness  was 
qualified  to  testify  a&  to  the  value  of  the 
property  In  controversy.  In  answer  to 
preliminary  questions,  the  witness  stated 
that  he  had  been  engaged  In  the  merchan- 
dising business  In  the  neighboring  town 
of  Dillon  for  six  years;  that  be  attended 
the  sheriff's  sale,  and  purchased  the  entire 
stock  In  controversy.  He  further  said 
that  he  estimated  thevalneopon  tbe  basl^ 
of  first  cost,  freight,  etc.  We  think  tin 
testimony  was  properly  admitted. 

The  third  assignment  of  error  is  tlm 
same  as  the  second,  and  need  not  be  sep- 
arately considered. 

The  fourth  relates  to  the  introduction  in 


Digilized  by 


Google 


Oolo.) 


KESTER  e. 


I.  JEWELL. 


315 


evidence  of  the  bill  of  Bale  for  the  fcoods  In 
controversy  ^ven  by  Marks  to  the  appel- 
lee, and  1b  abandoned  In  this  conrt. 

The  Hfth  relates  to  the  Introduction  in 
evidence  ot  a  certain  bill  for  merchandise 
parehased  by  appellee  aftershe  took  charge 
uf  the  Marks  stock.  The  bill  appears  to 
be  In  form  ol  a  monthly  statement,  such 
as  It  Is  nsoal  tor  wholesale  merchants  to 
Mndontto  their  customers  at  the  end  of 
each  month.  We  think  the  testimony  was 
properly  admitted.  The  real  controversy 
In  the  case  Is  upon  the  sufficiency  of  the 
chan^  of  possession  from  Marks  to  appel- 
lee. The  fact  that  appellee  was  continu- 
ally replenlshlnjr  the  stock  while  conduct- 
ing the  baainess  In  her  own  name  was  a 
proper  etrcnmstance  for  the  consideration 
of  the  Jnry.  It.  perhaps,  should  be  given 
bat  slight  weight,  bat  the  qtiestion  here 
tarns  upon  its  admissibility,  and  not  upon 
the  weight  to  be  accorded  it. 

The  remaining  assignment  of  error  re- 
lates to  the  instructions  given  by  the 
court  to  the  Jury.  It  Is  not  necessary  to 
consider  these  Inntructlons  In  detail.  It  Is 
mtficlent  to  say  that  they  fully  and  accu- 
rately state  the  law  applicable  to  tbe  facts 
as  presented,  as  the  same  bus  been  de- 
clared in  repeated  decisions  of  the  court. 
Cook  V,  Mann.  0  Colo.  21;  Wilcox  v.  Jack- 
son, 7  Colo.  526,  4  Pac.  Rep.  966;  Bassln- 
ger  T.  Spangler,  8  Colo.  175, 10  Pac.  Hep. 
800. 

The  qaestion  upon  the  aaffidency  of  the 
change  of  posaesslon  was  fairly  submitted 
to  the  jury,  and  decided  against  appel- 
lants. It  Is  In  evidence  that  at  the  time 
of  tbe  sale  she  took  posseBston  of  tbe  prop- 
erty, locked  up  the  store-room  containing 
tbe  goods,  and  retained  tbe  key  until  tbe 
levy  of  tbe  attachment  writ;  that,  be- 
tween the  time  of  the  purchase  by  her  and 
the  levy,  the  store  remained  closed  the 
greater  part  of  the  time;  that  when  pur- 
chasers came  for  goods  she  went  from  her 
place  of  business  opposite  to  the  Marks 
store,  and  there  waited  upon  them;  that 
she  replenished  the  stock  as  occasion  re- 
quli'ed.  with  goods  purchased  by  her; 
that  Marks  did  not,  after  the  sale, exercise 
any  control  or  supervision  over  the  buBl- 
ne88,  although  at  times,  when  requested, 
he  came  to  the  store  foi;  the  purpose  of 
pointing  out  certain  goods  with  which 
appellee  was  not  familiar.  To  overthrow 
the  testimony,  a  number  of  witnesses  liv- 
ing 111  the  neighborhood  were  called  by 
appellant,  and  testified  that  they  had  not 
noticed  any  change  in  possession,  but.  up. 
on  farther  examination,  the  means  ol  in- 
formation ot  these  witnesses  was  shown 
to  be  very  meager,  and  the  testimony  cor- 
respondingly weakened.  Under  these  clr- 
cumstancef),  the  finding  of  thejury  in  ap- 
pellee's favor  upon  the  question  of  change 
of  possession  cannot  be  disturbed. 

Finally,  the  Judgment  Is  challenged  as 
being  excessive.  The  opinion  of  the  wit- 
nesses varied  materially  att  to  the  value 
ot  the  goods.  The  jury,  in  tlio  verdict, 
placed  the  value  at  $l,2(>0,  the  price 
which,  according  to  the  testimony,  appel- 
lee paid  for  tbe  property.  And  it  is  in  evi- 
dence that  the  goods  were  actually  worth 
this  amount,  although  some  wltneBses 
placed  the  value  lower.  Judgment  was 


finally  entered  for  ¥1,000  and  costs.  We 
cannot  say,  under  the  circumstances,  that 
the  same  Is  excessive.  The  Jndgment  wlH 
be  affirmed. 

'"  {IB  Colo.  220) 

Kester  et  &1.  V.  Jbwkll. 
(St^H-eme  Court  of  Colorado.   Nov.  19.  1690.) 

Appkai^Review— Matters  not  Appabent  or 

Record. 

Upon  appeal  from  a  decree  in  an  equity 
suit  to  quiet  title,  the  material  guesUoo  was  as 
to  the  validity  of  certain  attaohmoot  proceedings 
under  which  the  property  In  question  was  sold. 
Held,  that  in  tbe  abunce  of  a  transcript  of  the 
record  in  such  proceedings,  the  ac<pellBte  ooort 
would  adopt  as  correct  the  coaduslonB  of  the 
trial  judge  as  to  their  reffuUrlty. 

CommlsBloners*  decision.  Appeal  from 
district  court,  Pitkin  county. 

D.  C.  McDevJtt,  for  appellants.  W.  D. 
Cooley  and  Bncker&  Scott,  for  appellee. 

Rebd,  G.  This  was  a  suit  In  the  nature 
of  a  proceeding  In  equity,  brought  by  ap- 
pellee fplalntltr  below)  against  appellants 
under  section  255.  c.  22.  of  the  Civil  Code, 
which  Is:  "An  action  may  be  brought  by 
any  person  In  possession,  by  himself  or  his 
tenant,  of  real  property  asalnst  any  i>er- 
son  who  claims  an  estate  or  Interest  there- 
in adverse  to  him.  for  tbe  purpose  of  de- 
termining such  adverse  claim,  estate,  or 
Interest. "  It  appears  from  the  record  that 
prior  to  April  21, 1886,  one  Mattle  B.  Jan- 
sen  was  the  owner  of  the  undivided  one- 
half  of  lot  K.,  in  block  81,  In  tbecltyof 
Aspen ;  that  appellant  Kester  was  the 
owner  of  the  other  half;  that  Jansen  was 
a  resident  of  Topeka,  In  the  state  of  Kan- 
sas; that  on  the  2l8t  day  or  April,  1SS6, 
Jansen,  by  her  deed,  conveyed  her  Interest 
ti>  appellee;  that,  on  the  same  date,  the 
deed  was  deposited  with  the  Wella-Fargo 
ExpresB  Company  to  be  transmitted  to 
the  recorder  ot  Pitkin  county  for  record  : 
that  It  was  received  by  that  officer  and 
filed  for  record  on  the  11th  day  of  May; 
that  on  May  1st,  Kester,  claiming  an  In- 
debtedness from  Janaen  to  hlmsf^f,  caused 
a  Bummons  to  be  issued,  which  was  re- 
turned on  May  3d, "Defendant  not  found." 
On  the  8d  of  May  he  sued  out  an  attach- 
ment, which  was  levied  upon  the  half  in- 
terest In  the  property  as  belonging  to  Jan- 
sen. On  the  5th  of  May  a  complaint  was 
filed.  On  Jnno  SOth  a  default  was  taken 
for  want  of  an  answer,  and  on  July  I2th  a 
Judgment  was  rendered  against  Jansen  for 
f750.66.  and  oostB.  A  special  execution 
was  Issued,  which  was  by  the  sheriff  re- 
turned on  the  16th  day  ol  August,  with  an 
indorsement  of  sale  ol  the  property  to 
Webber,  (appellant.)  On  the  SOth  day  of 
August,  Jansen  filed  a  motion  to  vacate 
all  proceedings  on  the  ground  that  the 
summons  was  defective,  and  that  there 
had  been  no  proper  service.  What  dispo- 
sition was  made  of  tbe  motion.  If  any, 
does  not  appear,  but  It  Is  said:  "It  ap- 
pearing to  the  court  that  Jannen  was  a 
non-resident,  affidavit  was  made,  and  an 
order  for  the  publication  of  the  summons 
was  made,  September  10th."  On  Septem- 
ber 31st,  plaintiff  moved  to  set  aside  the 
Judgment  previously  rendered  for  him,  and 
for  an  ailaa  sammonB  to  be  iBsned,  and 
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that  tbe  attachment  theretotorq  lerled  be 
allowed  to  stand.  What  dispusltlon  wag 
made  of  this  application  does  not  appear. 
It  le  afterwards  stated  that  an  alias  sum- 
inonR,  an  alias  writ  of  attachment,  and 
copy  of  the  complaint,  were  serred  on  Jan- 
sen  In  Shawnee  coant.r,  In  tbe  state  of 
Kansas,  by  a  deputy-sheriff  of  that  coun- 
ty, on  September  20tb.  On  Noveml)er  22d, 
Jansen  appeared  specially  and  moved  to 
dismiss  the  action  and  dissolve  tbe  attach- 
ment, for  the  reasons— fVrat,  that  the  suit 
bad  not  been  diligently  prosecuted;  aec- 
ondt  that  the  writ  of  attachment  was  Is- 
sued before  the  anmmons.  Wbut  was 
done  with  this  motion  does  not  appear, 
but,  from  the  proceeding  that  followed, 
we  conclude  that  It  must  have  been  over- 
ruled. On  the  24th  of  May,  following, 
(1887,)  Webber  (appellant)  moved  tbe 
court  to  Bet  aside  the  sale  of  the  property 
previously  made;  that  the  satlstaction  of 
lodgment  be  canceled ;  and  that  he,  as  the 
purchaser  of  the  property,  be  allowed  to 
prosecute  tbe  sultln  the  name  of  the  plain- 
tiff for  bis  own  benefit.  Afterwards,  but 
of  what  date  is  not  shown  In  tUerecord,  an- 
other Sfiecial  execution  was  issued  to  sell  tbe 
same  property  by  vlrtueof  tbelevy  of  theat- 
tachment  ot  May  8,  1886.  which  was  re- 
tarned.  showing  another  sale  of  the  same 
pro)>erty  to  Webber.  These  proceedings  up* 
ou  the  trial  of  tfaeformercasearesocompll- 
cated,  mixed,  and  multiform,  that  a  re- 
cital of  tbem  In  their  order  seems  neces- 
sary, not  to  a  proper  understanding  of 
the  case,  for  that  we  do  not  pretend  to 
have,  but  to  show  In  what  manner  and 
through  what  proceedings  tbe  pretended 
title  of  Webber  to  tbe  property  was  ac- 
quired, which  appellee  In  this  suit  seeks  to 
set  aside  as  a  cloud  upon  hla  title. 

The  plaintin  upon  tbe  trial  of  this  cause 
introduced  oral  evidence  ol  his  possession 
as  a  tenant  in  common  with  Kester  to 
show  himself  entitled  to  maintain  the  snlt 
under  the  Code;  also  put  In  evidence  the 
deed  from  Jaosen.  No  question  Is  made 
as  to  the  bona  Odes  ot  the  transaction  be- 
tween Jansen  and  appellee,  nor  In  regard 
to  tbe  validity  of  the  deed.  The  only  im- 
portant question  being  whether  there  was 
a  valid  lien  by  the  levy  of  the  attachment 
before  tbe  filing  of  tbe  deed  for  record. 
Appellants  pat  In  evidence.  It  Is  said,  as 
exhibits,  copies  of  the  various  papers  and 
proceedings  making  tbe  record  in  the  for- 
mer case  against  Jansen,  under  which  the 
supposed  title  of  Webber  accrued.  No 
copies  are  f  jrulshcd  us,  but  the  clerk  In 
making  up  the  record  states  what,  In  his 
opinion,  each  one  of  tbe  respective  exhib- 
its was  supposed  to  be.  The  case  was 
tried  to  the  conrt.  and  tbe  learned  Judge, 
after  taking  the  case  under  advisement, 
found  "that  at  tbe  time  of  tbe  issuance  ol 
said  writ  there  was  no  valid  summons  Is- 
sued in  said  cause,  nor  an  nction  com- 
menced, as  required  by  law ;  that  the  said 
Mattie  B.  Jansen  was,  at  tbe  time  of  the 
attempted  levy  of  said  attachment,  a  non- 
resident of  the  state  ot  Colorado,  and  that 
steps  and  proceedings  requlrpd  to  be  taken 
by  statute  to  acquire  jurisdiction  over 
such  non-resident  were  not  taken :  that 
the  court  never  had  jurisdiction  of  tbe  said 
cause,  or  over  tbe  property  or  person  of 


the  said  Mattte  B.  Jansen,  and  the  said 
judgment  In  shld  cause,  and  the  sale  there- 
under, appear  to  tbe  court  to  be  wholly 
void,  and  of  no  effect,  and  that  all  the  ma- 
terial allegations  of  the  complaint  are  sus- 
tained by  evidence,  competent  and  mate- 
rial, and  that  the  equities  are  with  tbe 
plaintiff;"  and  entered  a  decree  in  accord- 
ance with  tbe  prayer  of  the  complaint. 
There  being  no  transcript  of  the  record 
and  proceedings  In  the  case  ot  Kester 
against  Jansen  before  us,  and  only  the 
conclusions  of  the  clerk  in  regard  to  it,  we 
have  no  data,  by  which  we  can  Intelligent- 
ly pass  upon  the  validity  of  those  proceed- 
ings. They  seem  to  have  been  so  numer^ 
uus  and  contradictory  on  tbe  part  of  the 
plaintiff  in  that  action  as  to  have  sug- 
gested doubts  in  regard  to  Us  rt^ularity 
in  the  minds  ot  bis  counsel.  It  appeare 
that  tbe  case  of  Kester  against  Jansen,  In 
tbe  county  court,  was  tried  before  the 
same  judge  as  this  case,  he  having  been. 
elected  to  tbe  district  bench  after  that 
trial.  He,  having  a  transcript  of  tbe  rec- 
ord and  proceedings,  certainly  had  oppor- 
tunities tor  determining  whether  the  pro- 
ceedings In  tbe  former  case  had  been  regu- 
lar or  otherwise,  which,  as  shown,  we 
have  not;  and.  la  the  absence  ot  sufficient 
data  for  a  review,  we  must  adopt  his  con- 
clnslons  as  correct.  We  advise  that  the 
Judgment  and  decree  be  affirmed. 

RiOHUOND  and  Busbll,  OC.,  concur. 

Pecr  Cdbiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  la 
affirmed. 

'  as  Colo.  244) 

Oallowat  6t  at.  v.  Carlisle  et  al, 
(Supreme  Court  of  Colorado.  Nov.  19,  1890.) 
Appeal— REVXBW—OwBoriONa  Waited. 

1.  Where  there  is  no  transcript  of  the  evi- 
dence, it  will  be  presmned  that  the  Judgment  was 
warranted  by  it. 

3.  Where,  after  a  demorrer  is  overruled,  de- 
fendant answers,  and  no  exception  is  taken  to 
the  jud^ent  on  demurrer,  anj  error  therein  is 
waived. 

Appeal  from  district  court,  La  Plata 
county. 

James  Hoffmire  and  B.  Garbauatt,toT 
appellants.  MdaaeU  'A  McCloskej^,  ior  tkj>- 
pellees. ' 

Rerd,  C.  Appellant  Qailoway  brought 
a  suit  In  replevin  before  a  justice  of  tbe 
peace.  Upon  a  bearing,  the  suit  was  dis- 
missed. This  suit  was  brought  upon  tbe 
bond  In  replevin  filed  in  that  suit,  for  al- 
leged damages.  A  demurrer  was  filed  to 
the  complaint,  containing  several  sup- 
posed special  grounds.  Tbe  demurrer 
was  overruled,  and  appeHents  answered  at 
great  lengtit.  Exceptions  were  filed  tu 
the  answer,  which  were  sustained  as  to 
part,  which  was  ordered  stricken  out.  A 
trial  was  bad  to  tbe  court,  without  a 
jury,  resulting  in  a  finding  for  appelleee  In 
the  sum  of  f  100..  Motion  for  a  new  trial 
was  overruled,  and  Judgment  for  that 
amount  entered.  No  exception  was  taken 
to  the  Judgment.  This  appeal  was  taken 
under  the  act  of  1SK6.  There  was  no  trans- 
cript of  tbeevidence.  In  tbe  abstract,  and  it 
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l8  presumed  that  the  JudgrroeDt  was  war- 
ranted t>y  It.  No  exception  having  been 
taken  to  the  Judgment,  we  would  not  be 
required  to  review  It,  even  if  we  bad  tbe 
evidence.  The  correctness  of  the  Judg- 
ment under  the  evidence  and  pleadings  is 
not  Questioned  in  argument,  nor  does  It 
seem  to  have  been  the  intention  to  appeal 
from  the  final  Judgment,  but  from  tbein- 
terlocatory  Judgments  upon  thedemurrer, 
and  tbe  striKing  out  of  a  part  of  the  an* 
Bwer.  Counsel  for  appellants  say:  "For 
a  reversal  of  tbe  judgment,  appellants  rely- 
on  tbe  first,  second,  third,  fourth,  and 
sixth  grounds  of  their  demurrer;"  also 
upon  tbe  ruling  of  the  court  In  striking 
out  part  of  tbe  answer.  No  exception 
appears  of  record  to  the  Judgnient  of  the 
court  upon  the  demurrer,  and  counsel  an- 
swered over,  and  went  to  trial  upon  tbe 
issues  made.  The  want  of  an  exception 
is  fatal  as  to  the  judgment  upon  tbe  first, 
second,  third, andsixth  grounds  of  demur- 
rer. Tbe  fourth  ground  was  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  On  examlnch- 
tlon  of  the  allegations  of  tbe  complaint  as 
contained  Id  tbe  abstract,  we  think  them 
sufficient,  and  the  Judgment  of  the  court 
in  overruling  the  demurrer  correct.  No 
exception  appears  to  have  been  taken  to 
the  Judgment  of  the  court  In  striking  out 
part  of  the  answer,  but  we  have  examined 
tbe  answer,  and  think  the  Judgment  was 
warranted.  The  matter  stricken  out  was 
Irrelevant,  and  presented  no  defense.  We 
advise  that  tbe  Judgment  be  affinned. 

RiCHHOND  and  Bissbll,  OC.,  concnr. 

Per  Curuu.  For  tbe  reasons  stated  In 
the  foregoing  opinion,  the  judgment  Is 
affirmed. 

Hatt,  J.,  having  presided  at  the  trial 
below,  dtd  not  participate  In  this  decision. 

<1&  Colo.  1U)  ' 

HCTCHIXBON  v.  McLAUQBMN. 
(Supreme  Qawrt  of  Colorado.   Nor.  7,  1890.) 
Apfbal — Final  Osdeb — Euinbnt  Domain — In- 

TEHVSSTIOS—ISFiXcr. 

1.  In  condemnation  proceedings,  one  H.  was 
allowed  to  file  a  petition  alleRlng  that  before  tbe 
proceedings  she  was  owner  of  one  of  the  lots  in 
question,  and  cooveyed  the  same  to  defendant's 
grantor ;  that  at  the  time  of  the  conveyance  she 
was  a  minor;  and  that  she  had  elected  todisafBrm 
the  conveyance;  and  praying  that  the  damages 
aasesaed  for  such  lot  be  paid  to  her,  less  the  con- 
sideration received  by  her.  The  court  adjudged 
that  the  entire  compensation  be  paid  to  dcfend- 
aot.  Held,  that  such  ludgment  was,  as  to  H.,  a 
final  Judgment  from  which  a  writ  of  error  would 
lie. 

0.  Uodw  the  Colorado  eminent  domain  act, 
(section  0,)  providing  that  the  commissioners 
shall  fix  theoompensation  to  be  paid  to  theowner 
and  all  persons  interested  in  the  land  taken,  and 
(section  6)  admitting  interpleaders,  it  was  error 
on  Hie  part  of  the  court  to  Ignore  her  petition. 

8.  The  iillng  of  her  petition  was  an  election 
on  the  part  of  H.  to  avoid  the  deed. 

Error  to  district  court.  Pueblo  county. 

The  Denver  &  Santa  Fe  Railroad  Com- 
pany Instituted,  In  the  Pueblo  couuty  dis- 
trict court,  condemnation  procoeding»  for 
tbe  purpose  of  acquiring  Utle  to  certain 


real  property  situate  In  the  city  of  Pueblo, 
desired  by  the  company  for  depot  pur- 
poses. Included  in  the  property  sought 
to  he  condemned  were  two  lotH,  to-wlt, 
lots  15  and  16,  block  19,  State  addition  to 
Pueblo,  tbe  title  In  fee  to  which  was 
shown  by  tbe  land  records  to  be  in  C.  M. 
McLaughlin,  defendant  in  error.  Pending 
such  condemnation  suit,  and  prior  to  tbe 
report  of  tbe  cnmmlsslonera  ascertaining 
and  assessing  the  damages  for  tbe  lots  In 
question,  plaintiff  in  error,  by  Aaron 
Hutchinson,  her  next  friend,  80u;^ht  and 
obtained  leave  to  file  her  petition  in  in- 
tervention, and  thereby  became  a  party 
defendant  to  said  condemnation  suit,  over 
the  objection  made  thereto  by  defendant 
In  error.  In  said  petition,  It  Is  alleged,  in 
substance,  that  Intervenor,  prior  to  tbe 
commencement  of  said  condemnation 
suit,  was  the  owner  of  dne  of  Hald  Jots, 
to-wlt,  lot  15  ;  and,  in  pursuance  of  a  sale 
for  f 360,  conveyed,  by  a  general  warranty 
deed,  the  said  lot  to  one  Leo  Breen,  who 
shortly  thereafter  conveyed  the  said  prem- 
ises by  quitclaim  deed  tu  d^endant  in 
error;  tliat  Intervenor  was,  at  the  time 
of  said  conveyance,  and  Is  now,  a  minor, 
having  been  bom,  as  alleged  In  her  peti- 
tion, September  22,  1870.  The  petition 
also  allies  other  facts,  which  are  not, 
however,  material  to  the  case  at  bar. 
The  petition  further  recited  that  she  had 
elected  to  disafHrm  and  avoid  tha  convey- 
ance made  to  said  Breen,  and  prays  that 
she  be  permitted  to  intervene  in  said  con- 
demnation suit,  and  that  the  damages 
assessed  be  paid  to  her,  less  the  considera- 
tion money  received  upon  the  said  sale  to 
Breen.  By  the  report  of  the  commission- 
ers, the  value  of  said  k>t  16  was  assessed 
at  f 1.975,  which  report  was  confirmed  by 
tbe  couit,  .lanuary  6,  1888.  On  tbe  7tb 
day  of  January.  1888,  defendant  In  error, 
by  her  attorney,  appeared'  In  court,  and 
moved  for  an  oMer  directing  tbe  clerk  to 
pay  over  the  compensation  assessed  fur 
both  lots  to  defendant  In  error.  The  mo- 
tion was  resisted  by  interrenor,  who, 
through  her  attorney,  moved  that  the 
$1,976,  less  $350,  consideration  rectdred  up- 
on sale  of  said  lot  15,  be  paid  over  to  her, 
or  to  her  legally  appointed  guurUian. 
The  court  ordered  the  entire  comp^nfia- 
ton  assettsed  for  both  lots  to  be  paid  to 
defendant  In  error.  The  only  error  as- 
signed Is  as  follows:  "Tbe  court  erred  in 
not  ordering  compensation  assessed  on  lot 
15  to  be  paid  to  her,  or  her  legally  appoint- 
ed guardian,  or  in  not  ordering  the  clerk 
to  bold  said  compensation  pending  plain- 
tifl  in  error's  minority,  or  In  not  making 
some  other  similar  appropriate  order  to 
protect Intervenor's  Interest  Insald  lot." 

Fred  Betts  and  A.  W.  Arrlufston,  for 
plaintiff  In  error.  John  M.  WulUron  and 
John  W.  Sleeper,  for  d^endant  in  error. 

Hayt,  J.,  (after  stating  the  facts  as 
above.)  Two  questions  of  practice  have 
been  raised  by  counsel  which  will  be  cou- 
sidered  In  limine.  The  first  of  such  prelim- 
inary questions  Is  predicated  upon  tbe 
claim  that  thejndgment  here  sought  tu  be 
reviewed  was  pronounced  subsequent  to 
tbe  entry  of  final  Judgment  In  tbe  ca^e. 
In  support  of  this  claim,  the  case  of  Kail- 
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road  Co.  r.  JackBon,  ft  Colo.  340,  to  cited. 
In  that  caw  It  was  claimed  by  coaneel 
that  the  petitioner  m net  flrat  pay  or  depos- 
it the  amount  of  the  awurd  before  It 
could  he  allowed  an  appeal.  The  court, 
however,  decided  against  such  claim,  and 
held  that  such  a  construction  would  prac- 
tically deprive  the  petitioner  of  any  benefit 
from  hts  apiteai^ur  writ  of  error,  or  pre- 
vent such  rell^  aitocether.  The  rights  of 
third  parties  wore  not  involved,  and  the 
court  bRld  that  in  such  casea,  when  the 
commissioners  had  filed  with  the  clerk 
their  certificate  of  •'ascertainment  and  as- 
sessment," and  a  motion  to  vacate  the 
same  had  been  overruled,  tbls  was  such  a 
final  determination  as  would  entitle  the 
petitioner  to  hie  appeal,  or  writ  of  error. 
In  the  case  at  bar  no  fault  was  found  with 
the  award.  All,  parties  were  willing  to 
have  the  same  confirmed.  And  plaintiff 
in  error  is  not  now  cumplainint;  because 
of  such  confirmation.  She  accepted  the 
amount  as  fixed  by  the  commissioners  as 
representing  the  true  value  uf  the  prop- 
erty, clalmln];  only  the  riRht  to  share  In 
the  dlstrI>>atlon  thereof.  By  the  judgment 
of  January  7th.  this  claim  was  determined 
against  her.  Then,  for  the  first  time,  she 
had  cause  to  complain.  To  any  that  she 
cannot  prosecute  a  writ  of  error  to  such 
Judgment  would  he  to  entirely  deprive  her 
of  the  benefit  of  the  review  provided  by 
statute,  u  conclusion  we  cannot  Indorse. 
In  our  opinion,  the  Judgment  of  January 
7th.  by  which  the  entlrefund  whs  awarded 
to  defendant  In  error,  was.  as  to  plaintiH 
in  error,  a  final  Judgment,  to  which  a  writ 
of  error  will  lie.  Thecourt  below,  against 
objection,  and  after  argument,  permitted 
the  petition*  of  Interventlun  to  be  filed. 
No  further  order  In  terms  applylnsr  to  this 
petition  appears  to  have  been  made  We 
Infer,  however,  from  the  record  that  the 
court,  upon  reflection,  concluded  that  the 
petition  was  Insufficient,  and  consequent- 
ly Ignored  the  same.  Plaintiff  in  error 
claims  that  it  was  Incumbent  upon  de- 
fendant in  error  to  support  her  plea  by 
evidence,  and,  as  no  such  evidence  was 
offered,  he.saya  the  petition  was  properly 
disregarded.  The  practice  under  the  emi- 
nent domain  statute  la  not  well  defined. 
Provision,  however.  Is  made  therein  for 
the  niing  of  acroBS-petltion  in  the  nature 
of  ao  interplea.  It  Is  further  provided 
that,  when  such  interplea  has  been  filed, 
the  rights  of  the  party  interpleading 
should  be  fully  considered  and  determined; 
and  the  court  la  empowered,  by  eectlon  5 
of  the  act,  to  make  such  rule  or  order  In 
relation  to  the  Interplea  as  may  be  rea- 
sonable and  proper.  Undertbe  latter  pro- 
vision, the  court  below,  either' at  the  time 
of  or  after  allowing  the  petition  to  be 
filed,  might  have  entered  a  rnle  requiring 
the  orlKlnal  parties  to  the  action  to  plead 
thereto.  This,  however,  was  not  done. 
The  court  should  ha  ve  taken  some  action 
for  her  protection.  If  the  petition  shows 
that  she  was  entitled  to  any  relief  what- 
ever. It  la  the  policy  of  the  law  to  fully 
protect  the  rights  of  minors,  and  this  may 
be  done  even  If  the  guardian  or  pmehein 
am/ docs  not  properly  claim  such  rights, 
or  has  even  failed  to  claim  them  at  all. 
So  it  has  been  held  that,  when  an  Infant 


plaintiff  neglects  to  reply  where  a  plead- 
ing in  reply  is  necessary,  this  will  ^ot  be 
taken  as  an  admission  of  the  facta  all^^ 
in  the  answer,  as  In  the  case  of  an  adalt, 
but  all  the  facts  must  be  established  by 
competent  evidence.  Tyler,  Int.  §  139;  L&- 
gard  V.  Shefileld,  2  Atk.  877;  Claxton  v. 
Olaxton,  66  Mich.  557,  23  N.  W.  Bep.  310; 
GHmore  t.  Ollmore,  100  Ul.  277. 

It  is  claimed,  however,  that  a  minor 
who  has  executed  and  delivered  a  deed 
to  real  estate  owned  by  her  cannot  tbere- 
after^  and  during  the  continuance  of  her 
minority.  Intervene  in  a  condemnation 
suit  brought  to  condemn  the  same  tract, 
and  to  so  far  control  such  proceedings 
as  either  to  compel  the  payment  of  the 
award  to  her,  instead  of  her  grantee,  or 
to  tieup  the  fund  in  the  hands  of  the  court 
until  she  attains  her. majority.  Counsel 
says  that,  whatever  doubts  may  have  been 
at  one  time  entertained  In  refei-enee  to  the 
deed  of  a  minor,  it  is  now  well  settled  that 
title  may  be  conveyed  by  such  deed.  It  is 
not  absolutely  void,  but  voidable  only, 
and,  until  revoked  In  a  manner  and 
form  prescribed  by  law,  the  title  to  the 
purchaser  is  as  complete  as  though  the 
grantor  was  an  adult.  It  is  further  said 
that  the  conveyance  cannot  be  avoided  in 
any  event  until  the  infant  arrives  at  fall 
age;  and  therefore  It  is  claimed  that 
plaintiff  in  error  cannot  Intervene  daring 
her  minority.  Should  the  correctness  of 
the  propositions  of  law  announced  be 
<;onceded,  the  deductions  drawn  by  counsel 
do  not,  we  think,  necessarily  follow.  It 
Is  the  policy  of  the  law  to  settle  once  for 
all,  so  far  as  possible,  in  the  condemna- 
tion proceedings  the  amount  of  damages 
resulting  from  the  taking.  Tbestatute  ex- 
pressly provides  that  the  commissioners 
Shalt  fix  the  compensation  to  be  paid,  not 
only  to  the  owners,  but  to  all  parties  In- 
terested in  the  lands  taken,  as  well  as  all 
damages  accruing  to  ('■u-h  owners  or  par- 
ties Interested  In  coil:  juence  of  the  con- 
demnation of  the  eame.  See  Eminent 
Domain  Act,  §  6.  In  Crane  v.  City  of  Eliz- 
abeth, 36  N.J.  £q.  339,  the  courthad  under 
consideration  a  statute,  If  anything, 
lees  comprehensive  than  the  statate  of  this 
state.  In  that  It  required  compensation  to 
be  made  only  to  the  "  owner  or  owners  of 
lands  and  real  estate  taken  for  the  im- 
provement;" and  yet  in  that  case  It  was 
decided  "  that  the  compensation  is  tu  in- 
clude the  value  of  all  the  Interests  bniv 
dened  by  the  public  easement,  and  Is  to 
be  paid  to  the  owner  of  the  land  If  no 
other  claimant  intervenes,  and.  If  in  any 
such  case  such  owuerought  not, in  equity, 
to  receive  the  whole,  timely  resort  must 
be  had  to  the  court  of  chancery,  which 
will  see  to  the  equitable  distribution  of 
the  fund."  It  was  said.  In  the  coarse 
of  the  opinion,  that  the  proceedings  were 
In  the  nature  of  a  proceeding  in  rem, — 
a  taking,  not  of  the  rights  of  designated 
persons,  hut  of  the  thing  Itself ;  and.  If  In 
any  case  the  designated  owner  of  the  land 
is  not  Hititled  to  receive  the  fund,  eiiuity 
will,  at  the  instance  of  any  Interested  com- 
plainant, direct  Its  proper  dlstributiun. 
Under  our  statute,  we  think  the  relief  may 
be  granted  in  the  original  action  upon  a 
proper  sbowlng.    In  no  otljer  way  can 
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the  provision  requiring  the  rights  of  the 
Interpleader  to  be  fully  considered  and  de- 
termined be  carrrled  out.  In  the  case  at 
bar,  petitioner  did  intervene  in  the  cnurt 
below,  and  in  her  petition  nhows  that  she 
has  an  Interest  which  ought  to  be  pro- 
tected. Thestatuteallows  the  Intereetaol 
ininurH  to  be  tak^n  by  virtue  of  tlie  pro- 
ceedlngH.  The  fact  that  the  record  title 
was  In  plaintiff  in  error  may  have  relieved 
the  railroad  company  fi*i>m  making  plain- 
tiff In  error  a  party  defendant  In  the  flnat 
instance,  but,  she  having  voluntarily  ap- 
peared, the  action  ot  the  court  below  en- 
tirely ignoring  her  claim  cannot  be  bub- 
talned.  In  tlie  case  of  Chandler  v.  Aque- 
duct Corp.,  1^  Mass.  M4,  relied  upon  by 
defendant  In  error,  one  Ward  granted  the 
Aqueduct  Corpuation  the  privilege  of  lay- 
ing lugs  and  wooden  pipes  on  his  land.  In 
cunsiaeratlun  whereof,  and  for  five  doilare 
In  money  paid  by  Ward,  the  company,  In 
turn,  deeded  to  him  certain  other  lands, 
"  to  have  and  to  hold  the  same  to  the  said 
Ward,  bis  beira  and  assigns,  as  long  as  said 
corporation  shall  keep  pipes  In  his  land  as 
aforesaid,  and  no  longer."  Afterwards 
the  title  acquired  by  Ward  passed  to  Chan- 
dler. Thereafter  the  corporation  insti- 
tuted proceeding  for  the  purpose  of  hav- 
ing the  same  land  condemned  for  Its  uses, 
and,  upon  the  trial,  claimed  that  by  the 
Ward  deed,  which,  as  we  have  seen,  was 
a  part  of  Chandler's  claim  of  titlf',  only  a 
base  fee  was  conveyed,  and  that  the  com- 
pany had  a  right  to  rely  upon  this  fact  in 
reduction  of  damages.  Tlie  court,  how- 
ever, decided  against  such  claim,  upon  the 
ground  that  the  possibility  of  such  interest 
was  too  remote  and  contingent  to  be  the 
subject  of  an  estimate  of  damages  by  a 
Jury,  and  could  not  be  allowed.  It  was 
further  held  that  the  owners  of  the  foe 
had  the  right  to  recover,  the  entire  value 
of  tlie  land,  even  if  a  part  of  It  was  held  by 
tbem  under  the  Ward  deed,  and  they  had 
only  a  base  or  determinable  fee  In  it.  So 
In  this  case,  as  we  understand  counsel, 
the  claim  is  that,  notwithstanding  the 
voidability  of  tlie  deed  made  by  inter- 
venor.  thegranteels  entitled  to  full  compen- 
sation for  the  laud  condemned.  This 
would  have  the  effect  of  entirely  cutting 
off  the  right  of  plaintiff  in  error  to  revoke 
the  deed  made  during  her  minority,  a  re- 
sult we  cannut  entertain.  Although  It 
may  be  that  a  minor  cannot  avoid  his 
deed  during  the  continuance  of  his  mi- 
nority, he  may,  nevertheless,  enter  upon 
the  deeded  pL'emlsea,  and  receive  the  rents 
aud  profits  thereof  until  be  arrives  at  an 
age  when  be  has  the  capacity  to  affirm  or 
disaffirm  the  deed  at  his  election,  or  the 
Infnnt  may,  by  his  guardian  or  next  friend 
procure  the  appoiutment  of  a  receiver  for 
the  purpose  of  collecting  tlie  rents  and 
profits  of  the  premises.  Mathewson  v. 
Johnson.  Hoff.  Ch.  560;  Bool  v.  Mis,  17 
Wend.  132;  3  Washb.  Real  Prop.*306;  Edg- 
erton  v.  Wolf,  6  Gray,  453;  Chandler  v. 
iiimmons,  97  Mass.  608. 

The  right  of  entry  was  a  present  exist- 
ing right  in  petitioner  at  the  time  the  pe- 
tition in  intervention  was  filed.  In  this 
respect  the  case  Is  dissimilar  from  the 
case  of  Chandler  v.  Aqueduct  Corp..  supra. 
The  filing  of  the  petition  should  have 


been  token  as  an  election  on  the  part  ot 
plaintiff  in  error  to  assert  such  right. 
And,  under  the  statute,  it  should  have 
been  "fully  considered  and  determined," 
and  It  was  error  to  enter  final  Judgment 
awarding  the  fund  to  the  defendant,  while 
the  plea  of  intervener  was  undisposed  of. , 
As  we  have  seen,  courts  should  be  vigl- 
lunt  in  protecting  the  rights  of  minoi-s; 
and,  if  the  court  below  had  been  of  the 
opinion  that  it  was  necessary  for  plain- 
tiff In  error  to  resort  to  an  equitable  ac- 
tion to  enforce  her  rights,  It  should  have 

K reserved  the  fund  until  her  rights  could 
ave  been  adjudicated  in  such  action.  But 
we  cannot  think  such  "an  action  necessary. 
Ample  power  seems  to  have  been  given  the 
court  in  the  condemnation  proceedings, 
and  the  fact  that  she  was  still  a  minor  at 
the  time  of  the  trial  did  not  Justify  the 
court  in  passing  over  her  petition  In  si- 
lence, and  awarding  the  entire  fund  to  de- 
fendant In  error.  The  Judgment  directing 
the  fund  to  be  paid  to  defendant  in  error. 
Is  accordingly  reversed,  with  directions 
to  the  court  below  to  proceed  in  accord- 
ance with  the  views  expressed  In  the  opin- 
ion. Uhder  our  statute,  plaintiff  In  error 
reached  her  majority  a  few  months  after 
the  trial  in  the  district  court.  Jackson 
V.  Allen,  4  Colo.  268.  The  diBabillties  um 
der  which  she  was  laboring  at  the  time 
of  the  trial  no  longer  existing,  we  appre- 
hend the  court  below  will  find  no  difficulty 
In  fully  determining  the  rights  of  the  par- 
ties. Reversed. 


{15  Colo.  103) 

Rollins  et  al.  y.  BoAun  or  Comhibsionbrb. 

{Surnreme  Court  of  Colorado.  Vay9,  1890.) 

DECLAR1.TIOKS  AND  ADiassiONS— Pahol  Evidbncs 
— CON8PIBA0T— Tbial  by  Coubt — Ultba  Vibbs 

— AFPBA.L. 

1.  Where  pnbHc  officials  are  charged  in  a 
civil  action  with  a  ftvndalent  conspfraoy  afraiim 
the  rights  and  iaterests  of  the  people,  the  coartis 
lastiflable  in  its  discretion  Id  allowiDK  one  of  the 
defendants  to  be  Interrugated  by  leading  ques- 
tions, and  even  cross-examined  by  the  party  call- 
ine  him ;  such  witness  being  a  party  to  the  rec- 
ord, his  previous  declarations  relating  to  nuttters 
In  issue,  H  otherwise  competeDt,  may  he  proved 
against  nlm  iudependent  of  the  qiiestion  whether 
a  party  may  impeach  his  own  wftDess. 

2.  The  rule  Uiat  contemporaneous  parol  evi- 
dence is  not  admissible  to  contradiot  or  vary  the 
terms  of  a  valid  written  instrimient  is  limited  in 
Its  application  to  the  language  of  the  instrument, 
and  does  not  exclude  the  light  of  extrinsio  cir- 
cumstances; and  the  instrument  Itself,  being  at- 
tacked on  the  ground  of  fraud,  Is  not,  while  that 
Issue  is  undetermined,  the  best  evidence  of  the 
actual  contract. 

3.  The  declarations  of  a  defendant  are  not  ad- 
missible in  evidence  against  his  co-deiendauts 
under  a  charge  ot  conspiracy  until  there  be 
prima  facie  proof  of  the  existence  of  the  alleged 
conspiracy;  but  ft  concert  of  action  between  the 
defendants  in  the  unlawful  enterprise  as  charged 
being  shown  to  the  satisfaotion  of  the  trial  court, 
the  acts  and  declarations  of  each  conspirator  in 
furtherance  of  the  unlawful  object  may  be  given 
in  evidence  against  all  the  co-conspirators. 

4.  When  the  trial  is  to  the  court,  it  is  pre- 
sumed that  the  court  is  governed  by  proper  rules 
of  law  in  considering  the  testimony,  unless  by  ask- 
ing for  a  declaration  of  the  law  intne  nature  of  an 
instruction  the  contrary  is  made  to  appear. 

5.  Parties  having  obtained  money  belonging 
to  the  county  cannot  Justify  their  use  of  it  by 
pleading  that  they  act&d  by  the  authority  of  the 
county  commissioners,  aud  then  refuse  to  account 
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tor  it  on  the  gronnd  tbat  tbeoommissioners  could 
Dot  law^ly  give  them  such  authority.  A  con- 
tact entered  into  by  the  agents  of  a  corporation, 
without  autbority,  may  not  be  enforced  against 
the  corporatioa  so  long  as  the  contract  remaina 
executory ;  nevertheless,  the  other  contracting 
Darty,  being  sul  Juris,  and  having  reaped  the 
benefit  of  the  execution  of  such  contract  without 
Interference,  cannot  plead  the  agents'  want  of 
authority  to  enter  into  the  contract  as  a  defense 
to  relieve  himself  from  accounting  to  the  corpo- 
ration ex  wqtio  et  bono. 

Q.  Where  cases  have  been  decided  npon  oral 
testimony  in  the  trial  court.  It  Is  not  the  province 
of  this  court  upon  appeal  to  decide  mere  Ques- 
tions of  fact,  out  only  questions  of  law,  nor  to 
determine  the  result  of  the  evidence,  but  only  its 
legal  tendency.  Where  there  is  conflicting  evi- 
dence, this  court  will  not  undertake  to  pass  upon 
tiie  credibility  of  the  witnesses,  nor  to  consider 
and  weigh  the  evidence.  If,  upon  a  review  of 
the  record,  it  appears  that  tne  case  was  fairly 
tried,  that  the  rules  of  evidence  were  substan- 
tially observed,  that  the  evidence  tends  to  sustain 
the  findings,  and  that  the  findings  support  the 
complaint,  this  court  cannot  properly  disturb  the 
Judgment.  ' 
{Syllabw  by  Oie  Court.) 

Appeal  from  district  court.  Pueblo 
conoty. 

2W/er  &  Orabood  and  G.  Q.  Ricbmoad, 
for  appellaDtB.  John  M.  WaUSron  and 
John  W.  Sleeper,  tor  appellees. 

Elliott,  J.  Thla  was  an  action  by  the 
board  ot  commisaionerB  of  Pueblo  county, 
plaintiffs,  against  Edward  W.  Kolllns, 
Frank  C.  Young,  Ludwlg  Kramer,  and 
John  S.  Thompson,  defendants.  Kramer 
and  Thompson  were  former  commission- 
ers ot  the  county,  and  Bolllns  and  Young 
were  brokers,  through  whom  certain 
United  States  gorernment  bonds  belong- 
ing to  the  county  were  disposed  of,  and 
from  whom  certain  railway  aid  bonds 
outstanding  against  the  county  were  ob- 
tained bytheconnty  forcaticellatlon.  The 
complaint  contains  two  causes  of  action  : 
The  first  la  an  ordinary  count  for  money 
had  Gind  received  by  defendants  to  the  use 
of  plalnUfla;  the  second  chanfea  that 
Kramer  and  Thompson  entered  Into  a 
conapiracy  with  Bolllns  and  Young  to  de- 
fraud the  county  in  the  disposal  ot  the 
government  bonds  and  the  purchase  of 
the  railway  bonds.  Upon  Issues  Joined, 
tbe  cause  was  by  consent  of  parties  tried 
by  the  court  without  ajury.  The  finding 
of  the  court  was  In  favor  of  alt  the  defend- 
ant's upon  the  ttrat  cause  of  action.  Upon 
the  second  cauae  of  action,  the  finding 
was  also  In  favor  of  the  defendants  Kra* 
mer  and  Thompson,  but  was  against  the 
defendants  Rollins  and  Young.  Judgment 
was  rendered  according  to  the  findlnge. 
The  defendants  Rollins  and  Young  bring 
this  appeal,  assigning  numerous  errors. 
The  plalntlffsalsoappealand  assign  cross- 
errors,  as  provided  by  the  act  ot  1885. 
Under  plaintiffs'  assignment  the  review 
by  this  court  is  limited  to  the  Inquiry 
whether  or  not  the  evidence  tends  to  sus- 
tain the  findings  ot  the  court.  After  care- 
ful conaideratiun  of  the  evidence,  and 
making  due  allowance  for  tbesuperlor  ad- 
vantages enjoyed  by  the  trial  court  In 
bearing  the  oral  testimony,  and  observing 
the  living  witnesses,  we  cannot  say  there 
was  any  fraudulent  conduct  on  the  part 
of  the  defendants  Kramer  and  Thompson, 


or  that  either  of  them  appropriated  any 
of  the  county  funds  to  their  own  use,  or 
chat  they  Intentionally  permitted  or  suf- 
fered their  co-defendants  so  to  do.  There- 
fore, the  Judgment,  as  to  the  detendants 
Kramer  and  Thompson,  Is  affirmed. 

Before  considering  the  assignment  ot 
errors  Interposed  by  tbe  detendHiits  Rol- 
lins and  Young,  It  will  be  convenient  to 
notice  further  the  nature  and  effect  of  the 
flndlngsand  Judgment  of  thecourt:  ^rst. 
The  findings  practically  eliminate  from 
the  case  all  charges  ot  conspiracy  against 
the  several  defendants,  and  exonerate 
Kramer  and  Thompson  from  the  charge 
ol  having  appropriated  any  ot  the  county 
funds  to  their  own  use.  Second.  The  find- 
ings, however,  show  that  Rollins  and 
Young  were  the  agents  for  Pueblo  county 
in  the  purchase  ot  the  railway  bonds,  and 
that,  in  their  final  accounting  concerning 
the  same,  they  overcharged  the  county; 
and,  to  the  extent  ot  such  overcharge. 
Judgment  Is  rendered  against  tfaem.  It  Is 
raanitest  from  the  evidence  that  the  court 
based  Its  findings  concerning  the  over- 
charge, not  on  any  conspiracy  or  collusion 
between  the  several  defendants  In  the  ac- 
counting, teuton  theground  that  the  terms 
ot  the  contract  were  not  construed  as 
favorably  to  the  county  as  the  law  re- 
quires under  the  circumstances.  On  the 
part  ot  Rollins  and  Yonng  it  Is  claimed 
that  they  were  not  agents  ot  the  connty 
in  the  purchase  of  the  railway  bonds,  but 
that  they  were  acting  under  a  contract 
with  the  county  to  lumish  a  certain 
amount  of  the  bonds  at  a  stipulated  price, 
and  that  they  were  entitled  to  receive  such 
stipulated  price  without  regard  to  what 
they  may  nave  paid  for  the  bonds.  In 
support  ot  this  claim,  they  rely  upon  a  cer- 
tain letter  received  by  them  troin  Kramer 
and  Thompson  as  follows:  "Pueblo,  Col- 
orado. Nov.  30.  1881.  Mess.  Rollins  & 
Young,  Denver.  Colorado:  Yon  are  here- 
by authorized  and  directed  to  buy  for  the 
county  commlssluners  ot  Pueblo  connty, 
one  hundred  thousand  dollars  Pncblo 
county  railroad  aid  bonds,  at  ninety  per 
cent,  ot  face  and  accrued  interest,  and  six- 
ty thousand  dollars  at  ninety-five  per 
cent,  of  face  and  accrued  Interest,  Denver 
delivery.  If.  bj  the  purchase  ot  these 
bonds,  the  dismissal  ot  the  Stebblns  suit 
Is  accomplished,  we  will  pay  ynu  two  per 
cent.  conimlsRion  on  the  entire  pnrchase. 
In  addition  to  tbe  above  figures.  J.  S. 
Thompson,  Luuwio  Kuamer.  Commission- 
ers of  Pueblo  County."  The  special  as- 
signments ot  error  in  behalf  ot  defend- 
ants are  to  the  effect  that  the  court  erred 
In  admitting  tlie  testimony  ot  certain  wit- 
nesses as  to  what  Kramerand  Thompson, 
or  onn  ot  them,  had  told  said  witnesses 
respectively  In  regard  to  their  contract 
with  Bolllns  and  Young;  and  also  In  ad- 
mitting statements  ol  tbe  co-defendants 
in  tbe  case  when  It  was  shown  that  there 
was  no  conspiracy  between  the  said  de- 
Jendants.  The  reasons  stated  In  sup- 
port ot  the  objections  tosuch  testimony  on 
the  trial  were  to  the  etfect  that  thn  letter 
ot  November  30, 1881,  as  above  set  forth, 
was  the  best  evidence  ot  the  terms  of  the 
contract,  and  that  what  the  defendants 
had  said  about  the  terms  of  the  contract 
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was  immaterial  and  hearsay;  tbat  there 
being;  no  proof  of  the  alleged  conspiracy 
the  admlssionB  of  one  defendant  could  not 
be  Interposed  against  another.  The  de- 
fendant Thompson,  being  sworn  and  ex- 
amined as  a  witness  for  plaintiff,  was 
asked  if  he  had  not  made  certain  state- 
ments, at  certain  times  and  places,  in  the 
presence  ol  certain  parties,  as  to  the  terms 
of  the  contract  with  the  defendants  Rol- 
lins and  Yoang,  different  from  what  he 
had  already  testlfled  and  contrary  to  the 
terms  as  claimed  by  defendants.  This 
question  was  objected  to  on  the  ground 
that  the  witness  had  already  sworn  that 
there  was  no  such  contract  as  the  question 
Implied,  and  that  plaintiff  should  not  be 
permitted  to  Impeach  his  own  witness; 
tbat  whaCet-er  admission  he  might  have 
made  against  his  co-defendants  Rollins 
^d  Young,  there  was  no  proof  of  a  con- 
spiracy, and  that  the  admissions  of  par- 
ties in  the  situation  of  defendants  are  not 
competent  as  evidence  one  against  the 
other,  inasmuch  as  the  actions  of  one  are 
not  binding  upon  the  other.  The  objec- 
tion was  overruled,  and  exception  talien. 
The  answer  of  the  witness  not  bting  sat- 
isfactory to  platntlffB,  they  were  per^ 
mitted,  against  the  ohjectlona  of  defend- 
ants, to  show  his  declarations  by  other 
witnesses  In  respect  to  the  matters  In- 
qalred  about.  Exceptions  were  duly  re 
served. 

In  determining  whether  or  not  the  testi- 
mony objected  to  was  admissible,  the 
character  and  terms  of  the  instrument  re- 
lied on  by  defendants  as  evidence  of  their 
contract  with  the  commissioners  of  the 
county  must  be  considered ;  also  the  nat- 
ure of  the  action,  the  relation  of  the  par- 
ties thereto,  and  the  status  of  the  proof 
at  the  time  of  the  objection,  must  be  borne 
in  mind.  The  Inatmrnent  does  not  pur- 
port to  be  a  complete  contract.  Upon  Its 
face  it  is  a  mere  letter  of  authority  con- 
taining promise  of  compensation  tn  a  cer- 
tain contingency.  It  la  unilateral  In  form 
and  substance,  binding  only  to  the  extent 
of  its  execution,  and  to  some  extent  dlffl- 
calt  of  comprehension  without  the  nid  of 
external  evidence.  Hence,  In  order  to  ar- 
rive at  a  consiructlon  which  will  give 
effect  to  the  Intention  of  the  parties  In  ex- 
ecuting the  same,  not  only  Its  language, 
but  all  extrinsic  circumstances  relating 
to  the  subject-matter  thereof,  and  to  the 
situation  and  condition  of  the  parties 
therein  mentioned,  as  well  as  the  condnct 
and  decdings  of  the  parties  in  reference 
thereto,  were  proper  subjects  of  investiga- 
tion. Thompson  and  Kramer  were  par- 
ties defendant.  The  complaint  charged 
them  with  conspiring  wlththeirco-defend- 
ants  Rollins  and  Young  to  defraud  the 
county.  They  had  occnpled  positions  of 
trust  and  confidence  as  the  official  agents 
of  the  county.  The  plaintiffs  were  their 
successors  in  office,  and  were  complaining 
that  defendants  had  been  guilty  of  a 
fraudulent  conspiracy  against  the  rights 
and  Interests  of  their  constituents, — the 
people.  Under  these  circumstances,  the 
most  thorough  Investigation,  and  the 
largest  latitude  of  inquiry  consistent  with 
the  rales  of  evldrace,  add  the  discretion  of 
the  court,  was  aUffwable.  It  was  a  Jo- 
T.25P.no.6— 21 


diclouB  exercise  of  such  discretion  to  per- 
mit the  witness  Thompson  to  be  interro- 
gated by  leading  questions,  and  even 
cross-examined  by  the  party  calling  him ; 
and,  as  the  wituees  was  a  party  to  the 
record,  his  declarattnns  relating  to  the 
matters  in  Issue,  If  otherwise  competent, 
might  be  proved  by  other  witnesses,  inde- 
pendent of  the  question  whether  plalntllte 
might  Impeach  their  own  witness. 

The  evidence  had  disclosed  dealings  be- 
tween  the  defendants  covering  a  period  of 
more  than  six  mtmths.  and  involving  the 
disposal  of  government  bonds  belonging 
to  the  county  amounting  tu  more  than  a, 
quarter  of  a  million  dollars,  and  the  In- 
vestment ot  the  proceeds  thereof  In  the 
purchase  for  cancellation  of  nearly  f 200,000 
of  railway  bonds  against  the  county. 
These  transactions  between  thedefendants 
Kramer  and  Thompson,  of  the  one  part, 
and  Rollins  and  Young,  of  the  other,  had 
been  carried  on  with  the  utmust  secrecy. 
The  minutes  of  the  proceedings  by  the 
commissioners  In  reference  thereto  had 
been  private  kept  in  a  separate  book, 
other  than  the  regular  record,  Inaccessible 
to  those  not  in  the  official  confidence  of 
the  commissioners,  with  the  view  that 
nothing  whatever  of  their  bond  transac- 
tions should  be  disclosed  to  the  public. 
Correspondence  between  the  defendants 
relating  to  these  affairs  was  arranged  to 
be  carried  on  by  means  of  cipher  messages. 
It  was  also  arranged  that  telegraphic  dis- 
patches should  be  sent  by  the  comjalsslon- 
ers  to  Rollins  and  Young  In  the  name  of 
a  third  party  in  Denver,  so  as  not  to  at- 
tract attention  at  Pueblo ;  and  secret  meet- 
ings were  arranged  between  the  parties 
for  a  like  purpose.  It  was  at  this  stage 
of  the  trial,  and  after  the  admission  of  evi- 
dence showing  tlie  foregoing  state  of  facts, 
that  the  court  permitted  the  defendant 
Thompson  and  the  other  witnesses  to  be 
Interrogated  as  above  stated.  We  recogr 
nize  the  rule  which  excludes  the  admission 
of  mere  contemporaneous  parol  evidence 
to  contradict,  or  vary  the  terms  of  a  valid 
written  instmrnent.  But  the  rule  is  limit- 
ed In  Its  application  to  the  languaze  of 
the  Instrument,  and  does  not  exclude  the 
light  of  extrinsic  circumstances.  More- 
over, iu  a  case  of  this  kind  the  rule  does 
not  have  its  usual  application ;  the  instru- 
ment itself  being  attacked  on  the  ground 
of  fraud  could  not,  while  that  Issue  was 
undetenulned,  be  considered  the  best  evi- 
dence ot  the  Rctnal  contract. 

We  also  recognise  the  rule  tbat  the  dec- 
larations of  a  defendant  are  not  adrolesl- 
ble  In  evidence  against  his  co-defendants 
under  a  charge  of  conspiracy  until  there 
be  prima  facie  proof  of  the  existence  of 
the  alleged  conspiracy.  But  a  concert  of 
action  between  the  defendants  in  the  un- 
lawful enterprise  as  charged  being  shown 
to  the  satisfaction  of  the  trial  court,  the 
acts  and  declarations  of  each  conspirator 
in  furtherance  of  the  unlawful  object  may 
be  given  in  evidence ugainet  all  the  co-con- 
splrators.  The  trial  judge  evidently  had 
tills  rule  In  mind  when  he  ruled  upon  de- 
fendants'objections  to  the  testimony,  as 
follows:  "Yott  may  Introduce  It  [the  evi- 
dence] at  this  time  as  against  these  two 
defendants,  and  it  may  be  considered,  if 
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necessary,  as  introduced  against  them  all 
If  It  should  become  material."  Under  the 
circumstances  the  ruling  was  not  errone- 
ous. It  Is  true,  when  the  whole  case  had 
been  heard,  all  the  suspicious,  and  appar- 
ently damaginie,  clrcumstaDuee  against 
Kramer  and  Thompson  were  satisfacto- 
rily explained ;  and  their  manner  of  trans- 
acting Che  county  business,  as  well  as 
their  mode  of  dealing  with  RolUos  and 
Young,  were  shown  not  only  not  to  have 
been  fraudulent,  but  to  have  been  dictated 
by  business  sagacity,  and  Intended  to  sub- 
aerre  the  flnanclai  interests  of  the  county. 
,  It  was  developed  by  the  trial  that  prior 
io  1K81  the  county  was  too  poor  to  pay 
its  railway  bonds;  payment  of  interest 
thereon  had  been  refused,  and  the  legality 
of  the  bonds  had  been  denied  by  the  coun- 
ty authorities.  In  consequence  of  this  the 
bonds  had  become  very  much  depreciated 
tn  the  market.  Some  of  the  bondholders 
had  brought  suit  against  the  county,  and 
obtaiued  Judgment  in  their  favor;  and 
when  the  negotiations  between  the  de- 
fendants commenced,  that  suit  was  pend- 
ing on  appeal  In  the  United  States  su- 
preme court,  and  an  early  decision  was 
anticipated.  With  the  year  1881,  the 
finances  of  the  county  had  materially  Im- 
proved;, the  asRessed  valuation  of  the 

Sroperty  within  Its  limits  had  more  than 
oubled;  and  It  had  realised  a  large  sam 
of  moneyfrumthe  sale  of  its  railway  stock 
which  was  Invested  In  the  government  se- 
curities heretoforementioned.  Under  these 
circuni stances,  the  defendants  Thompson 
and  Kramer,  beiierlng  the  county  would 
ultimately  be  obliged  to  pay  the  railway 
bonds,  resolved  to  secure  as  many  of  them 
as  possible  for  cancellation  while  they 
■  were  at  a  discount.  To  do  this,  they  must 
act  before  thejudgmentagainsfcthe  county 
should  be  affirmed.  To  have  met  openly 
as  a  board  of  commissioners,  and  an- 
nonnced  this  policy  by  public  resolution, 
or  otherwise,  would  have  been  to  defeat 
their  object  by  causing  the  bonds  to  ad- 
vance to  par,  and  perhaps  to  a  premium. 
Hence  the  special  private  record  was  kept, 
and  great  precautions  were  taken  to  keep 
secret  their  dealings  with  Rollins  aud 
Young  in  regard  to  the  bond  transactions. 
When  at  the  close  of  the  trial,  the  court 
by  its  findings  exonerated  the  defendants 
Kramer  and  Thompson  from  the  char;^ 
of  cunsplrncy,  and  from  all  liability,  we 
must  presume  that  the  court  excluded 
from  Its  consideration  the  testimony  re- 
lating to  tbeir  mere  oral  declarations 
about  the  terms  of  the  contract  with  Rol- 
lins and  Young,  and  that  the  finding  as 
to  the  liability  of  the  latter  defendants 
was  based  upon  other  evidence.  If  defend- 
ants* counsel  bad  desired,  they  might 
have  submitted  a  request  for  a  declaration 
of  the  law  upon  this  point,  in  the  nature 
of  an  instruction,  notwithstanding  the 
trial  was  to  the  court,  and  thus  have 
preserved  in  the  record  the  ruling  of  the 
court  upon  such  legal  question.  Not  hav- 
ing done  this,  the  presumption  is  that 
the  court  was  governed  by  proper  rules  of 
law  In  arriving  at  its  findings  of  tact. 
1  Greenl.  Ev.  §§.  110.  Ill,  275-286  ;  2  Whart. 
Ev.c.12;  ld.c.l3,§1205;  MiningCo. v. Tier- 
ney,  5  Colo.    82 ;  Railway  Co.  v.  Taylor,  6 


Colo.  1 ;  McPhee  v.  Young,  ig  Colo.  80,  21 
Pac.  Rep.  1014;  Babcock  v.  People,  13  Colo. 
515,  22  Pac.  Rep.  817,  and  cases  there  cit- 
ed: WUson  V.  Marlow,  66  Ul.  385. 

It  is  further  contended  by  defendants 
that  thecourt  erred  in  rendering  any  Jodg- 
ment  whatever  upon  the  complaint,  since 
the  evidence  faUed  to  sustain  the  first 
cause  of  action,  or  to  show  any  conspiracy 
between  the  parties,  as  charged  in  the  sec- 
ond. The  second  cause  of  action  as  plead- 
ed, though  containing  charges  of  frand 
and  conspiracy  against  all  the  d^endants, 
nevertheless  charges,  in  substance,  that 
Rollins  and  Young,  as  agents  of  the  coun- 
ty, agreed  to  purchase  the  railway  bonds 
at  the  lowest  price  for  which  they  could 
be  obtained  In  the  market,  and  deliver  the 
same  to  the  county  for  cancellation  at  the 
purchase  price  for  the  compensation  or 
commission  of  2  per  cent,  on  the  amount^ 
of  the  purchase;  but  that  in  their  settle- 
ment with  the  county  they  made  over^ 
charges  on  the  purchase  price  in  a  sum 
greatly  exceeding  the  amount  found  by 
the  court.  Hence,  excluding  the  first  cause 
of  action,  and  the  charges  of  fraud  and 
conspiracy  in  the  second,  which  may  be 
regarded  as  surplusage,  and  the  com- 
plaint still  contains  sufficient  averments 
in  substance  upon  which  to  base  the  find- 
ings and  Judgment  against  the  defend- 
ants Rollins  aud  Young. 

The  remaining  assignments  of  error  in- 
terposed by  defendants  may  be  considered 
together.  In  substance,  like  the  assign- 
ments in  behalf  of  plaintiffs,  they  are  gen- 
eral, merely  calling  In  question  the  safll- 
clency  of  theevldence  nnder  thelawto  am- 
tain  tha  findings  of  the  court.  The  gen- 
eral character  of  the  letter  of  November 
80, 1881,  under  which  Rollins  and  Young 
claim  to  hare  actc<]  In  the  purchase  and 
delivery  of  the  railway  bonds, has  already 
been  noticed.  It  now  becomes  necessary 
to  make  a  further  and  closer  examination 
of  the  instrument,  and  first  of  its  lan- 
gnage.  It  will  he  observed  that,  at  tbe 
commencement  tbe  letter,  both  in  form 
and  express  terms,  is  an  authority  and 
direction  to  the  defendants  Rollins  and 
Young  to  buy  railway  bonds  "for  the 
county  commissioners  of  Pueblo  county." 
This  language  certainly  does  not  indicate 
a  contract,  nor  an  offer  by  the  commla- 
sloners  to  buy  bonds  of  or  from  said  de- 
fendants ;  it  denotes  rather  an  employment 
of  them  to  act  for  and  In  behalf  of  the 
county  In  the  purchase  of  bonds.  The 
next  paragraph  of  the  letter  contemplates 
tbe  dismissal  of  a  certain  lawsuit  through 
the  agency  of  Rollins  and  Young,  and 
seems  to  make  their  "commission"  as 
agents  dependent  upon  securing  snch  dis- 
missal. The  words  at  the  close  of  the  In- 
strument, "in  addition  to  the  above 
figures,"  are  the  only  ones  which  occasion 
serious  trouble  in  tbeconstructlon.  These 
words  unquestionably  tend  to  show  that, 
for  certain  bonds  at  least,  Rollins  and 
Young  were  to  receive  the  price  stated  in 
tbe  letter.  Excluding  mere  parol  state* 
ments  and  the  testimony  of  parties  ae  to 
their  understanding  of  tbe  agreemeDt, 
which,  for  the  purpose  of  construing  the 
writing,  are  not  regarded  as  competent, 
and  looking  to  its  subject-matter  in  the 
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llffht  of  tbe  extrinsic  circuioBtancee  and 
the  actaal  dealings  of  tbe  parties  in  carry- 
lOK  on  tbe  basiDess  mentioned,  aa  dis- 
closed by  tbelr  correspondeace,  and  otber 
competent  evidence,  and  ^hat  do  we  find  ? 
The  snbject-niatter  has  been  already  pret- 
ty fully  explained.  Tbe  Utebblns  suit 
was  one  brought  against  thecounty  on 
araountuf  noa-payment  of  some  of  tbe 
rail  way  bonds.  Tills  HUlt  was  controlled 
by  Rollins,  one  of  tbe  defendants.  In  or- 
der to  carT7  out  the  policy  of  securing  the 
railway  bonds  ata  discount.  It  was  neces- 
sary that  an  appearance  of  i«sl8tance  to 
this  suit  should  be  kept  up  as  a  means  of 
preventing  a  rise  in  the  market  price  of 
the  railway  bonds  while  they  were  being 
purchased,  and  so,  though  apparently  a 
hostile  suit,  it  was  really  beld  by  Rollins 
for  the  benefit  of  the  county.  The  whole 
claim  In  suit  was  ultimately  discharged  by 
payment  at  par,  tbougb.by  request  of  the 
commissioners.  It  was  not  paid  till  after 
the  bond  transactions  were  closed.  That 
It  was  the  commissioners,  and  not  Rollins 
and  young,  who  were  maluly  Interested 
In  having  tbe  salt  remain  pending  during 
this  period,  Is  apparent  from  the  lant  that 
they  voluntarily  6ald  Interest  on  tbe  claim 
for  a  long  period  of  time,  while  tbe  money 
tor  Its  payment  was  In  the  hands  of  those 
who  were  to  procure  its  dismissal.  If 
Rollins  and  Young  were  mainly  Interrated 
In  keeping  tbe  ifnlt  pending  as  a  means  of 
preventing  a  rise  In  the  railway  bond 
market.  It  Is  Improbable  that  tbe  commis- 
sioners woDld  have  consented  that  the  In- 
terest should  thus  accumulate  against  the 
county.  The  evidence  shows  tbat  Rollins 
and  Toung  owned  or  controlled  about 
960,000  of  tbe  railway  bonds  outstanding 
against  the  county  at  tbe  time  of  entering 
Into  the  contract  with  Kramer  and 
Thompson.  These  were  to  be  transferred 
to  tbe  county  as  uparCof  tbe  transactloD. 
Evidently  they  were  not  employed  to  pur- 
chase for  the  county  the  bonds  which  they 
already  owned;  for  they  could  nut  be 
aicente  to  purchase  the  very  bonds  which 
they  bad  to  sell.  Therefore,  as  to  thdr 
own  bonds,  tbelr  contention  Is  correct, 
that  it  was  immaterial  what  they  had 
paid  for  them,  and  what  profit  they  made 
by  disposing  of  them  to  che  commission- 
ers ;  and  so  the  trial  court  held.  Thus  we 
have  an  explanation  of  so  much  of  tbe 
language  of  the  letter  of  November  80, 
which  seems  to  Indicate  that  the  relation 
Jaetween  tbe  parties  was  that  of  vendor 
and  vendee, Instead  ofprlncipal  and  agent. 
It  Is  a  reasonable  Inference  tbat "  nlnety-fl  ve 
per  cent,  of  face  and  accrnetl  Interest "  was 
the  amount  exacted  hy  Rollins  and  Tuuug 
for  tbelr  own  bonds ;  also,  that  they  were 
to  have  2  per  cent,  commission  on  the  en- 
tire purchase,  thus  securing  97 per  cent,  for 
thdr  own  bonds,  provided  they  should 
control  the  dismissal  of  the  Stebblns  suit 
as  tbe  commissioners  desired.  But  as  tbe 
county  finally  paid  the  wboleclalm  In  con- 
troversy In  that  suit,  principal.  Interest, 
and  costs.  It  Is  quite  plain  that  the  com- 
mission of  $3,200  must  rest  upon  some 
more  substantial  consideration  than  the 
mere  services  of  defendants  in  accompllsb- 
tag  tbe  dismissal  of  the  suit.  As  before 
stated,  the  letter  of  November  80th  is  in- 


complete In  Itself.  It  may,  therefore,  be 
supplemented  by  other  contemporaneous 
writings  passing  between  tbe  parties  In 
the  transaction  of  business  under  Its  pro- 
visions. The  following  letters  and  receipts 
by  Rollins  and  Toung  were  Introduced  In 
evidence.  They  tend  strongly  to  confirm 
the  theory  of  plaintiffs  that,  as  to  the  rail- 
way bonds  purchased'  by  Rollins  and 
Toung  from  third  parties  In  pursuance  ut 
their  agreement,  they  were  acting  as' the 
agents  of  tbe  county;  tliat  they  relied 
upon  the  county  to  provide  the  funds  with 
which  to  make  the  purchases;  and  also 
tbat  the  county  was  Interested  in  the 
prices  which  they  should  pay.  Letter  of 
December  14,1881,  as  follows:  "Hon.  J. 
S.  Thompson,  Chairman  Board  Co.  Com- 
missioners, Pueblo,  Colorado. — Deor  Kir: 
We  inclose  statement  of  sale  of  960,000  U. 
S.  4  per  cent.  resr.  bonds  made  to  Flsk  ft 
Hatch  by  A.  Wllklns,  Mo.  46  Exchange 
Place,  New  York,  for  William  J.  Qulnlan, 
Junr.,  cashier  Chemical  Nat.  Bank.  The 
bonds  being  sold  for  account,  Rollins  and 
Young,  Denver,  Colorado,  as  per  order  of 
county  of  Pueblo,  Colo.  Net  proceeds  of 
same  9"6,^.25,  which  amount  we  place 
to  your  credit  on  our  books.  Yours, 
truly.  Rollins  ft  Touno.  **  Letter  of  April 
1,1882,  reads  as  follows:  "  J.  S.  Thomi>- 
son,  Esq.. Chairman  C.  C.  Com.— Dear  Sir: 
Since  you  were  here  we  have  taken  In 
some  94,000  coupons,  94,000  bonds  at  91.07 
to  9110  flat,  9^.000  suit  bonds  at  88  to 90, 
though  the  latter  are  not  all  delivered, 
but  will  be  on  Tuesday.  This  will  clean 
UB  out  of  funds,  and  we  shall  have  nothing 
to  tackle  Barth  with.  We  think  yon  had 
better  send  us  hy  express,  at  once,  aboat 
940,000  U.  S.  fours,  or  else  have  some  one 
come  up,  and  we  can  deliver  everything 
we  have  In  shape.  We  have  not  received 
copy  of  Poppleton  assignment.  Yours, 
truly,  RoLijNsft  Yodno.  "  Receipt  offered 
and  received, as  follows:  " Received, Pueb- 
lo, Colorado.  April  6th,  1882,  of  the  board 
of  county  commissioners  of  Pueblo  coun- 
ty, Colorado,  one  United  States  registered 
four-per-cent  bond  of  1907,  numbered  1,692, 
ol  the  face  value  of  fifty  thousand  (950,000) 
dollars,  assigned  for  sale  to  the  Chemical 
National  Bank  of  the  city  of  New  York, 
by  resolution  of  the  said  board  of  county 
commissioners,  tbe  proceeds  of  which  said 
bond,'  when  sold,  are  to  be  placed  to  oar 
credit  with  the  said  Chemical  National 
Bank,  and  also  tobecredlted  on  our  books 
to  the  county  of  Pueblo,  we  agreeing  to 
furnish  to  the  said  county  of  Pueblo  th>> 
original  statement  of  sale  of  the  aforesaid 
registered  bond,  as  handed  us  by  the  said 
Chemical  National  Bank;  the  proceeds  of 
said  bond  to  be  used  by  us  In  the  purchase 
of  certain  bonds  of  Pueblo  county  as  ao-. 
thorized  and  Instructed  by  said  board  of 
county  commlBstoners  under  date  of  No- 
vember 30,  A.  D.  1 881.  Rollins  ft  Young,  Z.  " 
Also  paper  not  signed,  hot  In  handwrit- 
ing of  defendant  Young,  which  reads  as 
follows,  dated  May  27,1882:  "For  and  in 
consideration  of  the  assignment  to  B.  W. 
Rollins,  as  trustee  of  thecounty  ol  PneblO; 
and  a  certain  Jadgment  In  favor  of  Will- 
iam R.  Stebblns,  and  against  thecounty 
of  Pueblo,  obtained  from  U.  S.  court,  De- 
cember term,  1878,  for  principal,  97,282.33, 
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we  hereby  authorize  and  instruct  said 
BolllDB  to  apply  so  much  of  the  funds  now 
standing  in  the  bank  to  the  credit  nf 
Pueblu  connty  as  may  beneceBaary  to  pay 
BsiA  judgmrait  in  fall  and  coate,  and  said 
am't  ol  Jadxment,  $7,282.88»  Interest, 
93*124,  costs,  $36.16,  and  to  char}<e  the 
»aid  amount  to  the  account  of  Paeblo 
county,  on  tbeir  boolis;  and  we  further 
authorize  said  Rollins  and  Young  to 
charge  to  the  account  of  Pueblo  county 
$3,812.50,  as  a  payment  In  full  of  commls- 
Blons  due  them  for  purchase  of  bonds, 
coupons,  and  Judgment  for  accouot  of 
Pueblo  county,  as  per  contract  with  them 
In  November,  1S79.  [1881,]  and  also  to  re- 
imbui-ae  them  for  moneys  refunded  to  vari- 
ous persons  for  legal  services  and  expenses 
incurred  In  connection  with  judgments  of 
the  said  Stebbins  and  other  parties 
against  Paeblo  coanty  on  anpafd  cou- 
pons. "  It  is  unnecessary  to  comment  fur- 
ther  npon  theselettersand  receipts.  Their 
signlllcance  is  unmistakable;  and  there 
are  still  others  of  similar  tenor.  We  turn 
now  to  such  further  oral  evidence  as  we 
deem  admissible  and  competent  in  connec- 
tion with  the  writings  for  the  purposH  of 
construing  the  terms  of  the  contract.  A 
distinction  Is  to  be  observed- between  mere 
naked  declarations  of  the  parties  us  to 
what  the  terms  of  the  contract  were  and 
evidence  of  what  they  did  In  conducting 
the  business  In  pursuance  thereof.  The 
former,  when  mere  hearsay,  or  matter  of 
opinion,  are  not  admissible.  The  latter 
may  always  be  resorted  tn  In  connection 
with  other  competent  evidence,  when  the 
meaning  of  the  written  Instrument  is 
doubtful. 

There  was  evidence  tending  to  show 
that,  ifi  the  transfer  of  the  railway  bonds 
by  Rollins  and  Toung  to  the  romnilsslon- 
ers,  the  prices  of  90  and  95  per  cent,  of  face 
and  accrued  interest  were  not  uniformly 
observed.  The  defendant  Thompson  tes- 
tified that  the  prices  varied ;  that  some  of 
the  bonds  were  charge<1  to  the  county  at 
prices  other  than  those  stated  In  the  let- 
ter,—some  more,  some  less.^ome  as  low 
as  SS  per  cent.,  and  some  in  excess  of  95; 
that  "the  bulk  of  the  bonds  that  were 
turned  in  were  delivered  at  prices  which 
were  neither  ninety  nor  ntnety-flve  cents, " 
but  he  thought  the  average  was  about 
the  same  as  specified  in  the  letter,  though, 
"in  excess  of  The  true  average,  *  •  • 
an  infinitesimal  fraction. "  It  is  difficult  to 
comprehend  why  in  tlie  accounting  there 
should  have  been  any  departure  from  the 
prices  stated  in  the  letter,  if  the  statement 
in  the  letter  Indicated  absolute  and  uncon- 
ditional contract  prices  to  be  paid  by  the 
commisslonere  to  the  defendants  for  the 
bonds,  instead  of  maximum  limits  to  be 
paid  by  defendants, as  agents  "authorized 
and  directed  to  buy  for  the  county  com- 
missioners. "  To  charge  less  than  the  con- 
tract price  was  a  cc>urse  of  dealing  entire- 
ly inconsistent  with  the  interest  ul  defend- 
ants. It  in  fact  they  were  acting  under  a 
contract  to  famish  bonds  to  the  county 
at  stipulated  prices;  but  was  perfectly 
consistent  with  their  duty  and  obllgatiun 
as  agents  furnished  with  money  to  buy 
bonds  lor  the  county  at  as  low  a  price  as 
possible.  It  was  also  inconsistent  with 


the  contract  theory  for  the  commissioners 
to  consent  to  any  charge  in  excess  of  95 
per  cent.  Rollins  and  Young  both  testi- 
fied that,  in  addition  to  what  they  may 
hare  made  npon  the  bonds  which  they 
tbemselres  previously  owned  orcon trolled, 
they  made  a  profit  of  about  $4,000  on  the 
further  amount  procured  by  them  and 
transferred  to  the  county.  It  was  upon 
this  sum  that  the  court  based  Its  finding. 
Kramer  and  Thompson  testified,  that  they 
did  not  know  of  this  profit  being  made; 
hence  the  claim  that  the  present  plaintiffs 
cannot  recover  because  uielr  predecessors 
before  the  commencement  of  this  action 
made  a  voluntary  settlement  in  good 
faith  upon  the  terms  of  the  contract,  as 
construed  by  defendants,  Is  not  well  taken. 
The  allowance  to  defendants  of  neveral 
hundred  dollars  on  account  of  their  extra 
trouble,  and  fees  paid  to  attorneys,  In  ad- 
dltiontto  theirfull commission  of  2  per  cent, 
on  the  $160,000  purchase,  whether  war- 
ranted or  not,  having  been  knowingly  and 
voloutarily  allowed  by  the  commissioners 
in  the  final  settlement,  was  not  included 
in  the  findings  of  the  court  against  defend- 
ants; but  such  extra  allowance  strongly 
confirms  the  theory  that  defendants  were 
regarded  and  treated  as  agents,  and  not 
as  contractors,  throughout  the  transac- 
tion, except  as  to  the  bonds  they  original- 
ly owned. 

It  Is  urged  in  argument  that  while  the 
board  of  commissioners  could  and  did  em- 
ploy defendants  as  brokers  or  bankers  to 
convert  the  government  bonds  Into  cash, 
and  while  di^endants  could  and  did  use  that 
monej' to  purchase  outstanding  railway 
bonds,  yet  the  board  could  not  employ 
agents  to  purchase  the  railway  bonds;  be- 
cause they  themselves  being  the  agents  of 
the  county  must  exercise  their  own, discre- 
tion and  Judgment  in  such  matters,  and 
could  not  delegate  the  same  to  others.  De- 
legatapotestaB  non  potest  <it*hga.ti.  With- 
out questioning  the  proposition  thus  ad- 
vanced as  a  general  rule,  it  is  clearly  inap- 
plicable to  the  circumstances  of  this  case. 
In  the  first  place,  Rollins  and  loung  could 
not  lawfullyusethe  money  ofthe  conntyin 
the  purchase  of  railway  btmds  without 
authority  from  the  county  so  to  do.  In 
the  next  place,  their  discretion  and  Judg- 
ment were  subatantlally  controlled  by  the 
tenns  of  their  agreement  as  we  have  indi- 
cated; and  In  any  event,  whether  as 
agents  or  contractors,  they  were  bound 
to  pursue  the  terms  of  their  agreement 
such  as  they  were,  and  to  account  con- 
cerning their  actings  and  doings  In  the 
premises  in  accordance  with  such  terms. 
Hence.  In  determining  this  litigation,  the 
real  terms  of  such  agreement  must  be  as- 
certained from  the  evidence  as  questions  of 
fact.  That  the  foregoing  at^ument  has 
some  weight  in  the  determination  of  such 
questions  of  fact  maybe  admitted;  but 
we  cannot  concede  that  It  has  a  control- 
ling effect  as  a  matter  of  law.  It  would 
be  a  strange  doctrine  If  the  defendants, 
having  obtained  the  money  of  the  county, 
could  justify  their  use  of  It  by  pleading 
that  they  acted  by  tlie  authority  of  the 
commissioners,  and  then  refuse  to  account 
for  It  on  the  ground  that  the  eommlBslon- 
ers  could  not  lawfully  give  them  such  ao- 
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thorlty.  The  doctrine  of  ultra  vires  can- 
not be  made  to  subserve  sacb  purposes. 
While  a  contract,  entered  Into  by  tfae 
agents  of  a  corporation- without  aatbor- 
Ity,  may  not  be  entorced  agfalnnt  the  cor- 
poration so  long  as  the  contract  remains 
executory,  nevertheletis,  the  other  con- 
tiactlng  party,  being  suljaria,  and  having 
reaped  the  benefit  of  the  execution  of  such 
contract  without  Interference,  certainly 
cannot  plead  the  agents*  want  of  author- 
ity to  enter  Into  the  contract  as  a  defense 
to  relieve  himself  from  accoantlng  to  the 
corporation  ex  leqao  et  bono.  Green's 
Brice,  Ultra  Vires,  p.  42;  also  Id.  (2d  Amer. 
Ed.)  p.  729.  note  a;  Ang.  &  A.  Corp.  fi  256; 
I  Dill.  Mun.  Corp.  (.td  £d.)  §90;  Insurance 
Co.  V.  McClelland.  9  Colo.  11,  9  Pac.  Rep. 
771;  ScoUay  v.  County  of  Butte,  67  Cal. 
248,  7  Pac.  Rep.  661;  Qold  Mining  Co.  t. 
Bank,  96  D.  S.  640. 

No  principle  of  law  or  Justice  has  been 
adTanced  why  defendants  should  not  be 
bound  by  the  terms  of  their  omploymeot. 
The  difficult  question  in  the  controversy 
has  been  to  determine  from  competent 
evidence  what  were  the  real  terms  of 
their  nndnrtaklng.  But  it  is  unneces- 
sary In  this  opinion  to  farther  con- 
sider the  bearing  of  the  evidence.  It  Is 
not  the  province  of  this  court  upon  appeal 
in  cases  of  thlB  kind  to  decide  mere  queR- 
tluns  of  fact,  but;  only  questions  of  law, 
so  far  OS  they  are  raised  by  appropriate 
assignments  of  error.  To  do  this  we  need 
not  determine  the  result  uf  the  evidence, 
bet  only  its  legal  tend»iuy.  That  there 
was  much  conflict  In  tfae  evidence  must  be 
admitted ;  but  it  is  not  for  this  court  to 
pass  upon  the  credibility  of  the  witnesses, 
nor  to  consider  and  weigh  the  evidence 
with  the  view  to  substitute  Its  own  Judg- 
ment for  that  of  the  trial  court.  It  would 
not  be  sufficient  ground  for  reversal  that 
the  findlnf^  of  fact  by  the  court  below  do 
not  correspond  with  the  views  of  this  tri- 
bunal. II,  upon  a  review  of  the  record,  it 
Is  found  that  the  case  was  fairly  tried, 
that  the  rules  of  evidence  were  substan- 
tially observed  when  challenged  by  the 
respective  parties,  that  the  evidence  tends 
to  sustain  the  findings,  and  that  the  find- 
ings support  the  complaint,  this  court 
cannot  properly  disturb  the  Judgment, 
finding  no  substantial  error  of  law  in  the 
record,  the  Judgment  of  the  district  court 
mtiRt  be  affirmed. 

<15  Colo.  4») 

Colorado  Ikon-Works  v.  Sibrba  Grande 
Mix.  Co. 

(Supreme  Court  of  Colorado.    Nov.  7,  1890.) 

fcwkisn  cobfobationb— doimo  business  witbin 
Btatb— Sbbviob  op  Process. 

1.  A  single  [mrchase  of  machinery  within  the 
State  by  a  foreifp  mining  corporation,  to  be 
transported  to  ana  set  np  In  the  state  of  its  domi- 
cile, la  notwltbia  the  ii&Ibltion  of  Geo.  8t  Ck)lo. 

S360,  which  prohibits  foreign  corporations  ^om 
oiDg  business  within  the  state  nntll  they  have 
tiled  with  the  secretary  of  state  a  certificate  des- 
ignating their  principal  place  of  business  within 
the  state,  and  appointing  an  agent  upon  whom 
Iffocess  may  be  served. 

2.  But  purchase  of  the  machinery  by  the 
foreign  corporation  is  aaufBoientdoing  of  business 
Jn  the  state  to  render  it  amenable  to  the  luris- 
dictton  of  tlie  ooorts  of  the  state,  so  far  as  the 


enforcement  of  the  purchase  price  is  ooncemed, 
if  Jurisdiction  can  oe  obtained  as  provided  by 
t^e  laws  of  the  state. 

8.  One  who  gratuitously  transfers  hia  stock 
in  a  foreign  corporation  to  tmstees,  whose  names 
he  does  not  Icnow,  for  some  unknown  and  unde- 
fined purpose,  and  at  the  same  time  contributes 
|50  to  cover  the  expense  of  the  transfer,  is  still  a 
Btooliholder  in  sucb  foreign  corporation,  within 
the  meaning  of  Code  Civil  Froo.  Colo,  i  40,  which 
authorizes  the  service  of  process  on  aforeign  cor- 
poration by  a  delivery  of  the  writ  to  a  stock- 
bolder,  when  it  baa  no  agent  or  oiBcer  within  the 
state. 

Commissioners*  decision.  Appeal  from 
district  court,  Arapahoe  county. 

The  appellant,  plaintiff  below,  is  a  do- 
mestic corporation  doing  business  in  the 
city  of  Denver;  the  appellee  is  a  foreign 
corporation  organised  under  the  laws  qf, 
and  engaged  In  mining  In,  the  territory  of 
New  Mexico.  In  August,  1885,  the  two  cor- 
porations entered  Into  a  written  contract 
by  which  appellant  was  to  manufacture, 
furnish,  and  erect  at  the  mines  of  appellee 
in  New  Mexico,  certain  maclilnery  and  ap- 
pliances for  the  reduction  of  ores,  for  $39.- 
2H0.  The  contract  was  made  by  the  gen- 
eral manager  or  agent  of  appellee  In  Its 
behalf,  and  was  1o  become  operative  up- 
on Its  receiving  the  signature  of  the  presi- 
dent. Payments  were  to  be  made,--flO.- 
000  upon  the  signing  of  the  contract  by 
the  president;  $15,000  upon  the  shipment 
by  appellant  of  the  heavy  machinery; 
$5,000  when  the  work  was  completed,  and 
the  balance  when  the  work  was  accepted 
by  a  committee,  within  30  days  after  Its 
completion.  As  far  as  Is  shown  by  the 
record,  the  contract  was  fully  performed 
by  appellant  and  the  work  accepted  by 
appellee.  It  Is  alleged  In  the  complaint 
that  appellant  furnished  extra  supplies 
and  labor,  to  the  amount  of  $3,340.  It  is 
admitted  that  certain  payments  were 
made,  and  alleges  the  balance  remaining 
unpaid  to  have  been  $11,987.97.  It  Is  also 
alleged  that  a  settlement  was  had  at  the 
city  of  Denver  on  the  25tli  of  February, 
1886;  that  the  balance  found  due  and 
agreed  upon  was  as  above  stated,  vi«., 
$1 1.987.97.  On  the  13th  of  November,  1886, 
this  suit  was  brought  to  recover  such  bal- 
ance, with  Interest  from  the  alleged  date 
of  settlement.  Summons  was  Issued,  which 
was  returned  with  the  following  Indorse- 
men  t :  "State  of  Colorado,  A  rapaboe  coun- 
ty—ss.  :  I  do  hereby  certify  that  I  have 
duly  executed  the  within  summons  on  this 
13th  day  of  November,  A.  D.  1886,  by  de- 
livering atrue  copy  of  the  same  to  8amuel 
Alsop,  a  stockholder  of  the  wIthin-named 
defendant,  the  Sierra  Grande  Mining  Com- 
pany, personally,  at  the  cvty  of  Denver.  In 
the  county  of  Arapahoe,  and  state  ofCoio- 
rado.  I  further  certify  that  said  corpora- 
tion keeps  no  principal  office  In  any  coun- 
ty in  the  state  of  Colorado,  and  there  is 
no  county  In  which  the  principal  business 
of  said  corporatl  jn  Is  carried  on,  and  that 
no  president,  or  other  head  of  sa  incor- 
poration, or  vice-president,  secretary, 
treasurer,  cashier,  general  agent,  general 
superintendent,  or  agent  thereof,  could 
then  be  found,  or  was  then  or  can  now  be 
found,  or  is  n«jw  in  the  county  of  Arapa- 
hoe, state  ofColorado,  but  each  and  every 
officer  was  tlien,  and  Is  now,  absent  from 
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Bald  county;  and  I  further  certify  that,  at 
the  Bame  time  and  place,  I  delivered  to 
Bald  Alsup  a  copy  of  the  complaint  herein. 
Fredbkice  CiiAH&R,  SherlD.  By  J.  M. 
Chivikoton.  Under  SlierltT. "  On  the  22d  of 
NoTember,  the  following  motion  was  filed 
bycouneelot  appellee:  "Now  comes  the 
defendant,  the  Sierra  Grande  Minlnfir  Com- 
pany, by  its  attorney,  R.  H.  CJilmore,  and 
appears  specially  for  this  purpose,  and  no 
other,  and  moves  the  court  that  theaum- 
inons  herein  be  quashed,  on  the  ground 
that  it  appears  upon  the  return  thereon, 
and  on  tbe  face  of  the  complaint  served 
therewith,  that  defendant  ia  a  forelKn 
corporation,  not  doing  bUBtn^s  within 
the  Btate  of  Colorado,  and  that  the  said 
BummonB  was  not  served  upon  the  proper 
person,  as  proscribed  by  law."  On  the 
9th  of  December,  appellee,  by  its  counsel, 
presented  the  foUowing  paper:  "Making 
Bpecial  appearance,  and  moves  the  court 
that  tbe  summons  and  tbe  return  thereon 
be  gnashed,  and  that  defendant  be  not 
compelled  to  answer  the  complaint,  on 
tbe  ground  that  this  court  has  no  Jurisdic- 
tion of  person  of  defendant;  states  that 
defendant  is  a  foreign  corj)oration,  organ- 
ised and  Incorporated  under  the  laws  of 
New  Biexico,  and  not  elsewhere;  that  no 
snmmona  has  been  served  on  !t  in  this 
state,  or  elsewhere;  that,  at  tbe  time  of 
pretended  commencement  of  this  action, 
or  at  any  time  previous  thereto,  or  since, 
it  was  not  and  is  not  doing  buBlness  in 
this  state,  end  that  It  has  no  principal  or 
other  oflficpln  any  coiintyin  thlsstate.nor 
had  it  at  the  time  of  commencement  of 
this  action,  nur  at  auch  tlmra  had  it  any 
principal  or  other  place  of  bnslnees  or  of 
doing  business  In  this  state;  nor  bad  it 
at  the  time  of  pretended  commencementof 
this  action,  or  before  or  since,  residing  In 
this  state,  or  having  any  office  or  place  of 
business  in  this  state,  any  president,  sec- 
retary, treasurer,  cashier,  general  agent, 
generiU  anperlntendent,  or  agent,  or  any 
other  representative,  stoclibolder,  or  other 
person,  who  in  any  manner  represented  it, 
or  who  was  by  it  authoilzed  to  receive 
service  of  summons  or  other  processca  in 
this  state;  and  further  that  said  Samuel 
Alsop,  Jr..  did  not  at  tbe  time  of  rbe  serv- 
ice of  tbe  summons  in  this  action,  nor  did 
he  at  any  time  before  or  since,  represent 
the  defendant  in  any  capacity  whatever, 
official  or  otherwise.in  the  state  of  Colora- 
do, orelae  where;  norwasbeatsuch  timeor 
times  in  this  state  In  any  official  character 
or  capacity  as  an  agent,  officer,  or  repre- 
sentativeof defendant;  nor washedoingat 
such  time  Of  times  any  business  for  said 
company  In  this  state,  or  elsewhere;  nor 
was  he  authorised  to  do  any  business 
for  the  defendant,  or  to  represent  it  as  an 
officer  or  agent,  or  to  receive  service  of 
summons  or  other  process.  And  further, 
said  Alsop  was  not  at  the  time  of  suid 
service,  a  stocitholder,  officer,  agent,  or 
representatlTe  of  defendant.  Tub  Sierra 
Gkandb  Mining  CoHPANy  or  New  Mbxico. 
ByB.  H.  GiLMOKR,  Its  Attorney.  Verified 
by  R.  H. Gilmore,  as  attorney."  On  Janu- 
ary 4, 1887,  a  hearing  was'  had  upon  the 
motion  of  appellee  of  Novehjber  22d,  when 
the  following  proceedings  were  had,  and 
order  entered:  "The  defei^dant,  by  Us  at- 


torney, R.  H.  Gilmore,  Esq.,  who  appears 
specially  only  In  this  action,  asks  leave  to 
have  its  motion  to  quash  the  summons 
and  return  In  tMs  case,  which  was  Hied 
on  December  9. 1886,  to  Btand  in  lieu  of  ItH 
former  motion  for  a  similar  purpose, 
served  upon  the  plaintiff  on  tlie  twenty- 
second  day  of  November.  1886,  and  which 
is  now,  by  direction  of  the  court,  upon 
plaintiff's  request  filed  herein  as  of  said 
twentj -second  day  of  November,  188(i,  and 
It  la  accordingly  so  ordered  without  preiu- 
d Ice  to  the  plaintiff's  right  to  object  to 
such  Bubstltatlon.  or  to  any  advantage 
which  plaintlH  may  have  been  given  by 
the  service  of  said  former  motion.**  On 
the  7th  of  January,  counsel  of  appellant 
filed  a  motion  to  strike  from  the  files  ap- 
pellee's motion  of  December  9th,  for  the 
folio wluR  reasons:  "That  the  defendant 
had  already,  before  that  date,  served  on 
plaintiff  herein  a  motion  to  quash  the  snm- 
mona, which  was  by  the  court  ordered 
filed  as  of  November  22, 1886.  and  that  de- 
fendant had  already  appeared  in  said  ac- 
tion and  waives  all  the  matters  set  forth 
In  said  motion,  and  said  motion  was  nut 
filed  in  apt  time,  and  movlngfor  judgment 
as  for  want  of  an  answer. "  On  January 
:!7th,  counsel  of  appellee  moved  the  court 
for  leave  to  withdraw  Its  motion  ordered 
to  bo  filed  as  of  November  2!id.  On  Janu- 
ary 31st, an  affidavit  of  Alsop  that  he  was 
not  a  stockholder  of  appellee  at  the  time 
of  the  service  of  the  summons,  also  affida- 
vits of  Mellor.  president,  and  Brosius,  secre- 
tary, of  appellee,  made  In  Philadelphia,  that 
Alsop  was  not  a  stockholder,  were  filed.  A 
hearing  was  had  upon  the  motion  of  ap- 
pellant to  strike  appellee's  motion  of  De- 
cember 9th  from  the  files,  and  appellee's 
motion  for  leave  to  withdraw  the  motion 
of  November  23(1.  Both  motions  were  de- 
nied, and  the  court  ordered  "  that  both  the 
former  and  tbe  latter  motions,  attacbing 
the  service  of  the  summons  herein,  and 
the  Jurisdiction  of  the  court  over  the  per- 
son of  the  defendant,  be  allowed  to  stand 
as  an  answer  or  a  motion  in  plea  in  abate* 
ment  to  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant,  and  that  the 
plaintiff  have  leave  to  reply  to  said  mo- 
tions of  the  defendant  as  it  shall  be  ad- 
vised In  twenty  daysfrom  tbisdate."  Ap- 
pellant excepted  to  tbe  judgment  of  the 
court  In  denying  the  motion  to  strike  the 
motion  from  the  files.  On  February  IS, 
1S87,  appellant  replied  as  follows  to  appel- 
lee's answers  or  motions  for  pleaa  In 
abatement:  "Now  comes  the  plaintiff  in 
the  above-entitled  action,  and  makes  this. 
Its  replication,  to  the  motions  of  the  de- 
fendants, heretofore  ordered  by  the  court 
to  ba  taken  as  a  plea  in  abatement  or  an- 
swer herein,  and  alleges  the  Issuance  of 
summons  and  service  and  returns  thereof 
setting  out  the  returas  in  full;  denies  that 
defendant  was  not  at  any  time  previous 
to  the  commencement  of  this  action  doing 
business  in  this  state,  but,  on  the  con- 
trary, alleges  tha  t  said  defendant  did,  prior 
to  the  commencement  of  this  action,  enter 
this  state  and  do  business  therein,  and 
submitted  itself  to  tbe  jurisdiction  of  the 
courts  of  this  Htate,  and  on  the  Blstday  of 
August,  1HS5,  in  the  city  of  Denver,  in  the 
county  of  Arapahqe,  and  state  of  Colo- 
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rado,  enter  Intu  the  written  contract  set 
out  In  tbc  complaint  herein  and  upon 
wblch  this  action  1b  brouKht;  allet^R  that 
nearly  all  the  machinery  called  for  by  Bald 
contract  whs  to  be  manufactured  by  said 
plaintiff  at  said  city  of  Denver,  as  was 
well  known  to  said  defendant  when  said 
contract  was  entered  into,  and  was  so 
manufactured;  that  all  the  moneys  that 
were  to  become  due  and  payable  under 
said  contract  were  to  become  due  and  pay- 
able at  said  city  of  Denver,  and  the  cause 
of  action  In  said  contract  arose  within 
the  state  of  Colorado,  and  that  the  goods, 
wares,  and  merchandise,  allejred  In  the  sec- 
ond cause  of  action  to  have  been  sold  and 
delivered,  were  sold  by  plaintiff  to  defend- 
ant at  the  city  of  Denver,  stftto  of  Colo- 
rado, and  were  to  be  paid  for  at  said  city; 
and  that  the  second  cause  of  action  an>8e 
in  the  city  of  Denver,  and  that  the  ac- 
counting alleged  in  tlie  third  cause  of  ac- 
tion was  had  and  said  cause  of  action 
arose  in  said  city ;  ttiat  as  to  whether  or 
not,  at  the  time  of  the  commencement  of 
this  action,  or  since,  the  defendant  was 
not  or  Is  not  now  doln^  business  in  said 
state,  this  defendant  has  not  and  cannot 
obtain  suflSclent  knowledRe  or  informa- 
tion on  which  to  base  a  belief,  except  as 
hereinbefore  stated,  and  alleges  that,  by 
reason  of  the  matters  and  things  done 
and  performed  In  this  state.  In  respect  to 
which  this  suit  Ih  brought,  the  defend- 
ant  Is  estopped  from  and  will  not  be 
heard  to  say  that  it  was  not  at  the  time 
of  the  coumiencement  of  this  action  doing 
business  in  the  state  of  Colorado,  and 
allures  that  by  reason  of  said  matters 
and  tilings  in  respect  to  which  thiR  suit  Is 
brought,  defendant  has  submitted  itself 
to  the  Jurisdiction  of  the  courts  of  this 
state;  and,  without  in  any  way  or  man- 
ner waiving  any  of  the  rights  It  has  ac- 
quired by  reason  of  the  sbsriff's  return 
aroresald,bnt  Insisting  upon  theconclnslve- 
ness  of  said  return,  alleges,  on  Informa- 
tion and  belief,  t^iat  said  Alsop  was  at 
the  time  of  the  service  of  summons  and 
the  complaint  herein  upon  him  a  stock- 
holder of  the  defendant  company,  and 
that  November  13,  1886,  a  writ  of  sum- 
mt>ns  was  served  on  defendant,  and  this 
court  has  jurisdiction  of  the  person  of  de- 
fendant; prayafor  judgment  In  accordance 
withprayerofcomplaint.  Signed  byTeller 
A  Orahood,  attorneys  for  plaintiff,  and 
duly  verified  by  H.  M.  Orahood  as  attor- 
ney." On  July  6,18S7,thecauBe  was  heard 
on  appellee's  motion  to  quash  the  aum- 
mons  or  return  of  service,  and  the  motion 
snstaioed,  and  an  appeal  taken  to  this 
court. 

Teller  &  Orahood,  toT  appellant.  J?.  H, 
Gllaiore.  for  appellee. 

Brrd,  C,  (after  Btating  the  facts  as 
above.)  The  first  and  most  important 
question  to  be  determined  Is  whether  ap- 
pellee could  be  snhjeetedto  the  jurisdiction 
of  the  courts  of  tbhi  state.  It  Is  contend- 
ed that  being  a  foreign  corporation,  it 
bad  not  by  Its  acts  and  dealings  In  this 
state  submitted  Itself  to  the  jurisdiction 
of  the  state  courts,  and  that  this  cause 
could  not  be  here  tried  and  determined. 
There  are  two  or  three  axiomatic  princi- 


ples applicable  to  corporations,  so  well 
understood,  and  generally  recogniied  and 
conceded ,  that  no  a  uthori  ties  are  necessary 
in  their  support.  They  are:  First,  X\\a.t 
a  corporation  Is  In  law  for  civil  purposes 
deemed  a  person,  may  sue  and  be  sued, 
contract  and  be  contracted  with,  and  do 
ail  other  acts  which  a  natural  person  could 
do,  not  ultra  vires.  Second,  belngan  arti- 
ficial person  created  by  and  deriving  all 
Its  powers  from  Us  charter,  It  Is  local  In 
its  character,  cannot  migrate,  can  only, 
In  a  state  or  country  foreign  to  that  of  Its 
creation,  makeauch  contracts  and  do  such 
business  as  is  permitted  by  the  laws  of  the 
state,  and  under  such  restrlctious  as  may 
be  Imposed  by  its  laws.  We  do  not  think 
section  260  of  the  General  Statutes^  of  this 
state  applicable  to  the  case  under  diacaa- 
slon,  nor  that  such  a  construction  was 
Intended  or  contemplated  by  the  l^sla- 
ture.  Corporations  being,  as  above  stated, 
confined  in  their  business  operations  to  the 
state  from  which  they  derive  their  exist- 
ence, and  being  only  allowed  to  exercise 
their  functions  in  a  foreign  jurisdiction  by 
the  comity,  and  under  the  laws  of  that 
state,  the  intention  of  the  section  above 
referred  to  was  to  enable  such  corpora- 
tions as  moneyed  institnttons.  Insurance 
companies,  and  that  class  of  corporations, 
perhaiw  not  to  migrate,  but  by  means  of 
agents  to  exten.d  their  business  and  allow 
such  agencies  to  become  domiciled  and 
transact  the  business  of  the  corporations 
under  the  parent  office  and  original  char- 
ter. True,  in  a  limited  and  technical 
86nse,  almost  any  baslnees  transaction, 
no  matter  how  trivial,  made  by  a  corpo- 
ration, whether  In  Its  own  or  an  adjacent 
state,— the  buying  of  goods  by  a  domestic 
mercantile  corporation  in  New  York  for 
the  purpose  of  sale  and  business  here,  or 
any  trannactlon  of  that  kind, — may  be 
deemed  the  doing  of  buslneea  In  New  York. 
A  sale  and  delivery  of  goods  In  Wyoming 
or  Nebraska  by  a  domestic  corporation 
of  this  state  might  technically  be  termed 
doing  business  In  those  states;  but  such 
accidental  or  incidental  transactions  were 
not,  in  our  view,  contemplated  by  nor 
within  the  intention  of  tlie  legislature  in 
the  section  under  consideration.  Nor  in 
this  case  can  the  purchase  of  machinery 
to  be  manufactured  here,  transported  to. 
set  up  and  operated  In,  New  Mexico,  nor 
the  selling  of  ores  mined  and  produced  in 
New  Mexico,  and  shipped  here  to  a  mar- 
ket, be  regarded  as  doing  buHlness  in  this 
state,  as  contemplated  in  such  section. 

Nor  do  we  detjm  it  necessary  that  the 
acts  of  appellee  should  be  construed  to  be 
doln^  business  In  this  state.  out«lde  of  the 
transaction  in  question,  to  render  it  In 

1  Gen.  St  Colo.  j(  260,  provides:  **Fareifira  cor- 
porations shall,  before  they  are.  sathorized  or 
permitted  to  do  any  bnslneas  in  this  state,  make 
and  file  a  certificate,  signed  by  the  president  and 
secretary  of  such  corporations,  duly  acknowl- 
edged, vvitfa  the  secretary  of  state,  and  In  the 
office  of  tlie  recorder  of  deeds  of  the  coonty  In 
which  such  business  is  carried  on,  designating 
the  principal  place  where  the  business  of  such 
corporation  shall  be  carried  on  in  this  state,  aod 
an  authorized  agent  or  agents  In  this  state  resid- 
ing at  ita  principal  place  of  business  upon  whom 
process  may  he  served.  * 
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thin  case  ameonble  to  Its  courts^  and  eob- 
Ject  to  its  laws.  The  rule  1h  well  settled 
that  a  corporation  of  one  state  may  ezer-. 
else  its  functions  In  another  to  any  extent 
permitted  by  the  other.  No  legislative 
permission  Is  necessary  to  allow  a  foreign 
corporation  to  contract  for  and  buy  ma- 
chinery or  supplies  neccHsury  to  the  trans- 
action ot  Its  business,  nor  is  It  necessary 
In  order  to  allow  a  foreign  corpora  tton  to 
sell  its  wares  or  mauulactiires  to  a  citizen 
of  this  state.  Any  corporation  may  sell 
Its  products  to  a  party  doing  business, 
and  if  in  the  purchase  a  debt  be  contract- 
ed, It  can  proceed  to  collect  It  in  our 
courts.  A  foreign  corporation  can,  as  In 
this  luBtance,  buy  of  a  domestic  manu- 
facturing corporation  the  same  as  a  nat- 
ural person,  and  contract  a  debt  for  the 
articles  so  bought.  In  order  'to  invoke 
the  aid  of  our  own  courts  In  the  collection 
of  such  debt,  It  Is  not  necessary  tor  a  citi- 
zen of  this  state  to  show  that  the  debtor 
was  doing  business  generally  in  this  state, 
but  that  he  is  a  debtor,  that  the  debt 
IB  due  and  payable  here;  and  the  debtor, 
whethera  natural  oranartiflclal  person, If 
brought  by  process  within  the  Jurisdiction, 
Is  amenable  to  our  courts.  Persons,  in- 
cluding corporations,  by  contracting  debts 
In  a  foreign  jurisdiction,  will  be  preanmed 
to  have  assented  to  the  laws  In  regard  to 
the  collection  of  debt.  It  la  not,  as  Is  sup- 
posed In  alignment,  of  controlling  Import 
tance  where  or  when  the  original  contract, 
out  of  which  the  indebtedness  grew,  was 
perfected  and  became  operative,  whether 
at  Denver,  New  Mexico,  or  Philadelphia, 
where  It  was  executed  by  the  president  of 
the  appellee.  The  contract  appears  to 
have  been  fully  executed  by  appellant,  the 
work  accepted,  large  partial  payments 
mfide;  all  that  remained  was  for  appellee 
to  pay  the  balance  due, — an  uneontradlc-t> 
ed  debt,— which  by  the  proofs,  and  former 
course  of  dealing,  was  due  and  payable  in 
Denver,  and  If  nut  made  spei^iflcally  su  be- 
came so  by  operation  of  law.  no  other 
place  having  been  designated.  The  appel- 
lant, a  citizen  of  this  state,  had  a  right  to 
Invoke  the  aid  of  its  courts  to  collect  bis 
debt.  A  proper  regard  to  the  administra- 
tion of  justice,  the  interests  of  trade  and 
commerce,  and  to  the  rights  of  citizens  re- 
qnlres  that  the  jurisdiction  of  courts  be 
sustained,  and  not  circumscribed,  except 
by  the  necessity  of  law.  In  case^  of  this 
kind  for  collection  of  debts,  as  was  well 
said  In  Railroad  Co.  v.  Gallahue,  12  Grat. 
655,  which  "vraa  (dted  with  approval  In 
Railroad  Co.  v.  Harris,  12  Wall.  65:  "It 
would  be  a  startling  proposition  if  in  all 
such  eases  citizens  of  Virginia,  and  others, 
sluiuld  be  denied  all  remedy  in  her  c'ourts 
for  causesof  action  arising undercontracts 
and  actB  entered  into  and  done  within  her 
territory;  and  should  be  turned  over  to 
the  courts  aud  laws  of  a  sister  state  to 
seek  for  redress."  It  such  constructhm 
would  prevail.  It  would  In  many  instances 
work  a  denial  of  justice,  aud  give  the  for- 
eign corporation  complete  immunity  from 
Its  contracts.  That  a  corporation  may 
be  sued  In  a  foreign  jurisdiction  is  a  well- 
settled,  general  principle,  without  regard 
to  the  manner  in  which  Jurisdiction  may 
be  obtained;  which  Is  a  different  question. 


and  dependent  upon  statutes  In  most 
states. 

In  Bennington  Iron  Co.  v.  RDtherford, 
18  N.  J.  Law.  158,  It  is  said:  "The  exist- 
ence of  a  foreign  corporation  Is'recognlzed 
In  other  states,  and  they  have  thecapacity 
to  sue  and  besueduutot  their  own  states.  ** 

In  Moulin  v.Insurance  Co.,  24  N.J. Law, 
244:  "If  they  authorise  their  officers  to 
transact  business  lor  them  in  another 
state,  they  thereby  subject  themselves  to 
the  Jurisdiction,  and  become  answerable 
to  the  laws,  of  that  state."  In  the  same 
rase,  at  page  233:  "By  the  comity  uni- 
versally acknowledged  In  the  states  of  this 
Union,  •  •  •  corporations  may  send 
their  officers  and  agents  into  other  states, 
transact  th^r  business,  and  make  con- 
tracts there ;  and.  In  some  instances,  the 
laws  of  the  states  prescribe  the  mode  and 
the  terms  upon  which  they  may  do  so. 
I  am  not  prepared  to  i^ay  that.  If  tbey 
choose  to  avail  themselves  of  this  privi- 
lege, natural  justice  will  be  violated  by 
subjecting  their  officers  and  aKents  to  the 
service  ot  process  on  behalf  of  the  corpora- 
tion they  ^'epresent ;  on  the  contrary,  I 
think  natural  Justice  reqolrm  that  they 
shall  be  subject  to  the  action  of  the  courts 
of  the  state  whose  comity  they  thus  In- 
voke. For  the  purposes  of  being  sued, 
they  ought  in  such  cases  to  be  regarded 
as  voluntarily  placing  themselves  In  the 
sitnatiou  of  cltlsens  of  that  state.  Any 
natoral  person  who  go^  Into  another 
state  carries  along  with  him  all  his  per- 
sonal liabilities;  and  there  Is  quite  as 
much  r3aBon  that  a  corporation  which 
chooses  to  open  an  office  and  transact  itM 
business,  or  to  authorize  contracts  to  be 
made,  in  another  state,  should  be  regarded 
as  thereby  voluntarily  submitting  Itself  to 
the  action  of  the  laws  of  that  state,  aa 
well  in  r^crence  to  the  mode  ot  commenc- 
ing suits  against  it  as  to  the  Interpreta- 
tion of  the  contracts  so  made." 

And  In  Milk  Co.  v.  Brandenburgh.  40  N. 
J.  Law, 112:  "Since  the  case  of  iUoulin  v. 
Insurance  Co..  24  N.  J.  Law,  222,  and  25  N. 
J.  Law.,  57.  It  must  be  regarded  as  the  set- 
tled law  of  this  court  that,  if  a  corporation 
makes  a  contract  in  a  state  otlier  than 
Chat  In  which  it  was  chartered,  it  thereby 
submits  itself  to  the  jurisdiction  ot  such 
foreign  sovereignty  so  far  as  to  be  liable 
to  suit  therein  In  regard  to  that  contract, 
when  summoned  according  to  the  lawti  of 
the  state. "  See,  also,  Bank  v.  lilarle.  13  Pet. 
&19.  and  Day  v.  Bank.  IS  Vt.  97,  where  the 
some  general  principles  are  recognized  and 
asserted ;  and  the  same  maybe  said  of  the 
courts  of  most  of  the  states,  and  that  in 
England  the  same  Jurisdiction  Is  asRerted 
over  foreign  corporations.  See  Newby  v. 
Manufacturing  Co.,  L.  R.  7  Q.  B.  293. 

The  question  whether  Alsop,  upon  whom 
service  was  had,  was  or  was  not,  at  the 
time  of  such  service,  a  stockholder  of  ap- 
pellee, is  not  one  easy  ot  aolntlon.  It  is 
apparent  from  the  record  that  hla  rela- 
tions with  the  company  were  such -that 
he  very  shortly  after  the  service  communi- 
cated the  fact  to  the  counsel  of  the  com- 
pany;  and,  on  the  22d  of  November,  when 
the  first  pleading  was  hied,  it  is  claimed 
by  appellee,  and  admitted  of  record,  that 
counsel  did  not  know  be  was  not  a  atock- 
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holder.  It  be  had  at  the  -time  of  aerrlee  of 

froceM  parted  wltb  hie  etock,  and  severed 
iB  coaaectlon  wltb  tbe  company,  it  Is  not 
easy  to  anderstaiid  why  the  fact  was  not 
stated.  The  first  intimation  of  the  fact 
appears  In  the  plee^lng  of  December  9tb. 
The  affldarits  Introdaced  to  establish  the 
premises  were  Dusatisfactory  and  evasive. 
Th^  show  that  there  bad  beoi  a  transfer 
on  tbe  books,  and  that  no  stock  stood  In 
iiis  name.  Bnt  tbe  attempt  to  show  why, 
and  for  what  purpose,  It  was  transferred 
to  trnstees,  and  for  what  purpose  tbe 
trust  waBcreated,8lffnaIIy  failed,  and  casts 
great  suspicion  on  the  transaction.  Tbe 
case  as  made  Is  one  where  a  stockholder 
holding  stock  that  cost  over  fGOO  gratol- 
fously  transfers  It  to  trnstees,  whose 
uamea  even  he  does  not  know,  tor  some 
unknown  and  undefined  purpose,  and  at 
tbe  same  time  contributes  f50  In  money. 
There  Is  a  marked  discrepancy  in  one  re- 
spect between  the  affidavit  of  Mellor,  presi- 
dent of  appellee,  and  the  testimony  of  Al- 
sop.  Hellor  states  the  stock  "  was  trans- 
ferred for  value."  Alsop  testified  that 
there  was  no  condderatlon,  and  says: 
"There  was  a  request  In  this  circular  that 
those  who  should  transfer  tbelr  stock  to 
tbe  trnstees  should  make  a  payment  of  10 
cents  a  share  for  expenses,  and  I  inclosed 
my  check  for  10  cents  on  five  bundntd 
shares, — 950. "  In  order  to  establish  tbe 
fact  pleaded,  tbe  testimony  should  have 
fairly  and  unequivocally  shown  tbq-t  be 
had.  In  good  faith,  divested  himself  en- 
tirely of  all  ownership  and  Interest,  fuid 
severed  all  connection  vrith  tbe  company. 
A  transfer  In  name  upon  tbe  books  might 
be  no  evidence  of  a  change  of  ownership. 
It  might  be  collaBlve,  or  made  for  con- 
venience to  allow tuiotber  as  agent  to  rep- 
resent it.  The  burden  of  showing  that  he 
was  not  a  stockholder  was  upon  appellee, 
and  be  should  have  established  tbe  fact 
affirmatively,  by  clear  and  conclusive  tes- 
timony, of  a  change  of  ownership.  The 
testimony  failed  to  eetablish  it.  Counsel 
for  appellant  regard  the  question  as  set- 
tled by  the  trial  court  that  Atsop  was  a 
stockholder;  counsel  lor  appellee  regard  it 
as  having  been  left  undetermined.  We 
are,  after  reading  the  opinion  of  tbe  trial 
court,  In  doubt  as  to  how  tbe  question 
was  determined  in  that  court,  but  are 
clearly  of  tbe  opinion  that  appellee  failed 
In  proof  to  establish  the  allegation  In  his 
plea  or  motion,  and  that  Alsop  must  be 
regarded  as  having  been  a  stockholder  at 
the  time  of  the  service  of  process.  Section 
40  of  the  Code  of  Civil  Procedure  provides: 
"  If  tbe  suit  be  against  a  foreign  corpora- 
tion, or  a  non-resident  Joint-stock  com- 
pany or  association  doing  bnslness  with- 
in this  state,  service  shall  be  made  by  de- 
livering a  copy  of  the  writ  to  an  agent, 
caahler,  or  secretary  thereof;  In  the  ab- 
sence of  such  agent,  cashier,  treasurer,  or 
secretary,  to  any  stockholder."  We  con- 
clude, therefore,  that  tbe  contracting  of 
the  debt  In  question  was  a  sufficient  doing 
business  within  this  state  to  render  the 
corporation  amenable  tp  the  courts  ol 
tblB  state,  If  Jurisdiction  could  be  ob- 
tained by  service  of  process  as  provided  in 
section  40  of  the  Code.  We  cannot  agree 
wltb  coniuid  of  appellee  that  tiie  district 


courts  of  this  state  are  courts  of  limited 
Jurisdiction,  and  that  their  Jurisdiction 
over  foreign  corporations  is  dependent  up- 
on the  voluntary  acts  of  such  corpora- 
tions In  placing  themselves  under  such  Ju- 
risdiction by  complying  with  the  require- 
ments of  section  260,  Gen.  St.  They  are 
courts  of  general  Jurisdiction,  . but  depend- 
ing, In  obtalnlngsnch  Jurisdiction  over  cor^ 
poratlons,  upon  the  statute  in  so  far  as 
the  statute  departs  from  tbe  common  law 
in  providing  in  what  manner  service  can 
be  bad.  We  also  conclude  that  Alsop,  at 
tbe  time  of  service,  was  a  stockholder, 
and  that  the  service  upon  him  brought 
tbe  appellee  within  tbe  Jurisdiction  of  that 
court,  and  that  the  court  erred  in  suBtain- 
Ing  the  motions  or  pleas  In  abatement  ol 
tbe  action.  We  adTlse  that  the  Judgment 
be  reversed,  and  the  cause  remanded. 

BisBELL  and  ItiCHHUND,  CC.,  coucur. 

PsB  Cdbluc.  For  the  reasons  stated  In 
the  forgoing  opinion,  tbe  Judgment  be- 
low la  revnsed. 


a  Wkwb.  8t  47S) 

Hakfobd  et  a/,  t.  Datibs. 
{Supreme  Court  of  Washington.  Dec  19, 1880.) 
Affointhbnt  or  A:foii.LAKT  AnimnsTRATOH. 
Under  Code  Wash.  T.  1S81,  S  1444,  providiDg 
that  the  administrator  shall  be  (jntiUed  to  Um 
immediate  possession  of  all  reel  estate,  and  ma; 
receive  the  rents  and  profits  thereof,  until  the  es- 
tate shall  be  ^settled,  or  delivered  over  by  ordei 
of  the  probate  ooort  to  the  hetrs  or  devisees,  ad- 
ministration of  tbe  real  estate  of  one  deceased  In 
another  state  Is  aecessarr,  and  the  appointment 
of  an  administrator  br  the  probate  court  of  the 
county  where  the  land  Ilea,  upon  a  petition  setting 
out  the  death  of  decedent  in  Bombax  state,  the 
probate  of  hit  will  there,  that  there  was  no  per- 
sonal property  In  Washington  belonging  to  tbe 
estate,  and  Uiat  there  vnre  no  debts  to  the 
knowledge  of  the  petitioner,  is  valid.  Dlstin 
guishing  Territory  v.  Klee,  38  Pac  Rep.  117. 

Appeal  from  superior  court,  King  conn 
ty:  I.  J.  LicBENBBRQ,  Judge. 

Howe  A  Corson,  for  appellants.  Tbom- 
as  Burke  wdA  JaalaalUfebeartert  (Andrew 
WoodMf  of  connsel,)  for  apptilee. 

HoYT, J.  Plaintiff, for hlscauseof action, 
alleged,  among  other  things,  that  he  was 
the  owner,  and  in  possession,  of  a  certain 
described  piece  of  real  estate;  that  de- 
fendants bad  caused  to  be  recorded  certain 
deeds  purporting  to  coTer  the  same,  and 
were  asserting  rights  tiiereunder,  and 
thereby  injuring  plaintiff's  title.  In  the 
progress  of  the  trial,  plalntltf  put  In  evi- 
dence a  record  of  certain  proceedings  had 
In  tbe  probate  court  of  King  county,  cul- 
minating in  a  sale  of  the  land  In  question 
to  the  plaintiff.  These  proceedings  were 
attacked  by  the  defendants,  and  the  rul- 
ings of  the  court,  In  regard  thereto,  are  re- 
lied upon  by  tbe  appellants  as  cause  for 
reversal.  Tbe  proceedings  objected  to 
were  commenced  in  tbe  probate  court,  by 
the  filing  of  a  petition  therein  by  one  Fln- 
le?  Holt.  The  facts  set  up  in  said  petition, 
so  far  as  It  la  necessary  for  oar  punKiee, 
may  be  stated  as  follows :  That  one  Lam- 
ley  Franklin  was  dead ;  that  he  died  seised 
of  the  land  in  question ;  that  he  left  a  will 
wbicb  bad  been  dnly  admitted  to  probate 
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in  ttae  county  of  San  Francleco,  Cal.,  and 
that  Phillip  Hooch,  pablin  adminlstratbr, 
vas  then  admlnisterizig  the  estate  or  said 
decedent,  under  the  prorisions  of  said 
will,  end  the  orders  of  said  probate  court; 
that,  to  the  knowledge  of  the  petitioner* 
there  waa  no  personal  property  in  this  ter- 
ritory belonging  to  said  estate;  and  that, 
to  his  knowledge,  there  were  no  nredttors. 
Under  this  state  of  tacts  appellants  con- 
tend that  there  was  no  authority  in  the 
probate  court  of  King  county  to  admin- 
later  said  estate,  and  that  all  of  its  pro- 
ce^ings  therein  were  rold  for  want  of  Jn- 
rlsdictlon.  There  hasbeensomedlscusslon 
as  to  the  nature  of  cor  courts  of  probate. 
It  being  contended  on  the  one  hand  that. 
In  mattera  relating  to  the  sale  of  lands 
of  deceased  persons,  It  has  only  a  special 
and  limited  Jurisdiction;  while,  on  the 
other,  It  Is  claimed  that  in  these  matters, 
as  In  all  others  relating  to  %be  estates  of 
deceased  persons,  Its  Jurisdiction  is  gen- 
eral, if  not  exclnslre.  However  this  may 
be  Is  not  Important  in  this  case,  as  it  af- 
firmatively appears  Just  what  facts  were 
shown  to  the  probate  court,  upon  which 
it  assumed  Jurisdiction,  and,  if  they  were 
sufficient,  for  that  purpose,  that  would 
end  the  inquiry,  even  in  a  court  of  special 
Jurisdiction,  and,  If  they  were  insufficient, 
the  presumption  In  favor  of  a  court  of  gen- 
eral Jurisdiction  would  be  negatived.  The 
materia)  question  here  then, in  either  case, 
is  as  to  the  sufficiency  of  the  facts  alleged 
in  said  petition.  This  must  depend  upon 
the  relation  which  the  personal  i-epresent- 
Htlves  ol  a  deceased  person  hold  to  the 
real  estate  of  which  he  died  seised.  Have 
such  representatives,  during  administra- 
tion, any  duty  to  perform,  as  to  such  real 
estate,  irrespective  of  the  question  as  to 
whether  or  not  It  is  needed  to  pay  debts. 
This  question  must  be  determined  largely 
by  the  statutes  of  the  state  In  which  the 
land  Is  situated.  In  thin  state,  the  admin- 
istrator has  a  right  to  the  immediate  pos- 
session of  all  real  estate,  and  may  receive 
the  rents  and  profits  of  the  same,  until  the 
estate  shall  be  settled,  or  delivered  over,  by 
order  of  the  probate  court,  to  the  heirs  or 
devisees,  and  shall  keep  In  repair  all 
houses,  etc.  Code  1881,  §  1444.  From  this 
provision.  It  seems  clear  that  whenever 
an  administrator  Is  appointed  In  this 
state  It  is  his  duty  to  take  possession,  not 
only  of  the  personal  property,  but  also  of 
the  real  estate.  It  would  seem  to  follow 
that,  though  the  heirs  may  at  once  take 
title  to  the  real  estate, yet  that  title  Is  not 
perfect,  as  it  is  subject  to  the  right  of  the 
ridmlnlHtrator  to  take  possession  thereof, 
and  retain  the  same  until  the  probate 
ctmrt  shall  have  Jndlclallir  determined 
who  the  hdrs  or  devisees  are,  and  made 
Its  order  thereon.  How,  then,  can  the 
heirs*  title  be  made  periect,  and  his  right 
to  the  title  and  possession  of  the  real  es- 
\ate  be  assured?  We  know  of  no  other 
way  than  by  administration,  and  the  Judg- 
ment of  the  probate  court  of  thejurlsdlc- 
'ion  In  which  the  real  estate  Is  situated. 
And,  as  It  is  the  policy  of  the  law  that 
titles  to  real  esta  te  should  be  certain  and  as- 
sured, every  Jurisdiction  in  which  the  de- 
ceased left  real  estate  must  have  the  right 
to  have  administration  thereof,  that  It 


may  be  Judicially  determined  who  the  belra 
or  devisees  are,  and  that  there  ar«)  no  debts 
which  can  affect  the  title  or  possession 
which  shall  be  awarded  them.  It  follows 
that  administration  Is  proper  outside  of 
the  domicile  of  the  deceased,  even  althongb 
the  application  therefor  shuwa  that  there 
are  no  debts  to  the  knowledge  of  the  ap- 
plicant, as  his  want  of  knowledge  cannot 
take  the  place  of  a  Judicial  determination ; 
and.  further,  that  the  facts  set  forth  In  the 
petition  were  sufHclent  to  give  the  court 
jurisdiction,  Irresiiectlve  of  adniinistratlon 
elsewhere,  and.  a/brtforf.  would  they  be  suf- 
ficient to  antborlie  administration,  auxil- 
iary to  that  conceded  to  be  regular,  then 
in  progress,  and  nnsetUed  In  another 
state.  If  the  administration  was  proper, 
there  must  be  some  way  to  pay  the  ex- 
penses thereof,  and,  where  there  is  no  per- 
sonal property,  the  real  estate  must  be 
sold,  even  although  no  debts  are  proven. 
In  this  case,  the  petition  for  the  order  uf 
Bale  shows  that  certain  taxes  assessed 
against  the  real  estate  In  question  were 
due  and  unpaid,  and,  although  It  may 
have  appeared  that  these  taxes  accrued 
after  the  death  of  the  testator,  yet,  under 
our  statute,  they  were  charges  against 
the  estate,  and  among  the  claims  which 
the  administrator  must  provide  for.  He 
Is  entlUed  to  the  possesion  of  the  real  es- 
tate, and  to  the  rents  and  profits  derived 
therefrom,  and  it  would  not  do  to  say 
that  he  has  nothing  to  do  with  the  taxes 
accruing  during  administration.  The  pro- 
ceedings in  other  regards  are  conceded  to 
be  regular,  and  the  record  was  properly 
admitted  in  evidence.  This  disposes  ctf  the 
case,  and  makes  It  unnecessary  (or  us  to 
determine  the  other  question  Involved 
therein.  The  case  of  Territory  v.  Kl^ 
23  Pac.  Kep.  417,  (decided  by  this  court  at 
its  last  session,)  has  been  cited  by  appel- 
lants, and  It  is  urged  that  the  language 
used  by  the  chief  Justice,  In  that  case.  Is 
applicable  to  this.  We  cannot  agree  with 
this  contention.  In  that  case,  administra- 
tion of  the  estate  was  In  progress  in  King 
county,  and  that  which  was  sought  to 
sustained  bad  been  commenced  In  PierrC 
county,  pending  such  administration. 
Under  these  circumstances,  and  under  the 
provisions  of  chapter  98  of  the  Code,  the 
court  might  well  say  that  the  administra- 
tion In  Pierce  coun^  was  **  unnecessary,  if 
not  Illegal."  The  judgment  and  decree 
must  be  affirmed,  and  It  Is  so  ordered. 

Anders,  C.  J.,  and  Domab  and  S'nxjEa. 
JJ.,  concur. 

  a  Wash.  St.  mi 

POTVIN  V.  McCORVKY  Ot  «/. 

(Suipnme  Court  of  WatMngton.  Nov.  19.  ISiNIi) 
ArraiXABLB  Okdxk — Dbmurbsb. 
An  order  sustaining  a  demurrer  to  com- 
plaint is  not  appealable,  when  no  Judgment  bM 
been  entered  thereon. 

Error  to  superior  court.  King  county. 

Palmer  &  Easly.tor  plaintiff  In  erroi. 
Neagle,  De  Stelguer  &  Ryan,  for  defendant 
in  error  McCorrey. 

Dunbar,  J.  The  record  in  this  case 
shows  that  there  was  no  Judp-ment  ren- 
dered In  the  court  below,  and  tuat  the  ap- 
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peal  was  taken  trom  tbeorder  of  tbe  court 
BDStaining  the  demurrer  to  tbe  Interven- 
or's  complaint.  An  appeal  cannot  be 
taken  to  thle  court  from  Huch  au  order. 
The  appeal  will  be  dismissed,  with  costs 
to  appellee. 

Scott,  Stiles,  and  Hott,  JJ.,  concur. 


0  Wash.  St  46!)   

Cascade  Fire  &  Mahinb  Ins.  Co.  v.  Jour- 

NAi,  Pub.  Co. 
(Supreme  Court  of  Washington.   Dec.  10,  1890.) 
FiRB  Insdrance — Phemature  Action— Condi- 
tions OF  PoLicr — Waiver. 
1.  Where  an  insurance  policy  stipulates  that 
the  loss  sliall  Dot  be  payable  till  60  days  after 
proof  of  loss,  an  action  commenced  58  days  after 
proof  of  loss  is  premature,  unless  tbe  company 
has  absolutely  r«£used  to  pay  tbe  Los«. 

a.  The  proof  of  loss  made  to  the  oompan; 
after  the  fire  Is  not  eridence  of  tbe  value  of  the 

Sroperty ;  and,  where  such  peoot  Is  tbe  only  evl- 
ence  of  the  value  of  the  property,  there  Is  noth- 
ing for  the  Jury  to  decide. 

8.  A  flrrn,  agents  of  an  insurance  company, 
procured  a  policy  on  the  property  of  their  debtor, 
payable  to  themselves  in  case  of  loss.  After- 
wards, the  debtor  sold  the  property,  and  assigned 
the  policy  to  the  purchaser,  with  the  consent  and 
at  tbe  solicitation  of  the  agents.  The  policv  was 
conditioned  to  be  void,  if  assigned  in  case  of  sale, 
unless  the  assignment  was  approved  by  the  pres- 
ident or  secretary  of  the  company.  This  consent 
was  never  asked  for,  nw  oDtalned.  Held,  that 
the  policy  was  forfeited,  as  there  was  no  waiver 
of  the  condition  as  to  assignment,  since  the  agents 
were  in  the  first  place  the  beneficiaries^  and  could 
not  therefore  biDd  the  company  by  their  acts. 

Appeal  from  superiorconrt,  KlDg  county. 
PrestoD,  Albertson  &  Dunworth,  for  ap- 
pellant.   Lewis  <£  Gilman,  for  appellee. 

Ktile8,J.  1.  In thlBcaseltclearly appears 
*hat  proof  of  the  loss  was  made,  July  10, 
1SH9,  and  the  terms  of  tbe  policy  were  that 
the  loss  should  not  be  payable  until  60 
days  thereafter.  The  action  was  com- 
menced September  G,  188y,  on  the  fifty- 
eighth  day  after  proof  of  Iws  was  made. 
Under  tbe  letter  of  the  policy,  therefore, 
the  salt  was  premature.  Hut  it  was 
agreed  by  botb  sides,  and  we  believe  cor- 
Tvctly,  as  matter  of  law.  that  under  such 
contracts  as  this,  as  the  limitation  is  sole- 
ly fot"  the  benefit  of  the  insurer,  for  the 
purpose  of  enabling  him  to  exauiine  into 
the  circumstances  oi  the  loss,  and  satisfy 
blmselt  of  tbe  justness  of  the  claim,  and 
prepare  himself  for  payment,  so.  If,  at  any 
time  before  tbe  expiration  of  the  time  lim- 
ited, the  insurer  has  so  satisfied  himself, 
and  thereupon  communiceteH  to  the  in- 
sured his  unqualified  refusal  to  pay  the 
loss,  all  further  claim  to  indulgence  un- 
der the  stipulation  Is  waived,  and  suit 
may  be  forthwith  commenced.  Accord- 
ingly, In  this  case,  tbe  complaint  alleged  a 
demand  and  a  positive  refnsal  to  pay, 
which  laid  upon  theplalntiff  the  burden  of 
proving  such  a  refusal  as  the  law  requires, 
and.  upon  the  defendant's  motion  fur  a 
nonsuit,  made  It  incumbeut  upon  the 
court  to  say  whether  or  not  any  evidence 
had  been  produced  tending  to  show  a  re- 
fusal. Thecourt  found  against  the  defend- 
ant on  this  proposition,  and  Its  exception 
to  this  ruling  requires  that  we  examine 
the  testimony'  on  that  point.  Tbe  sub- 


stance ol  tbe  evidence  in  tbe  record  Is  that 
one  of  the  officers  of  the  plaintiff  corpora- 
tion, after  making  tbe  proof  of  loss,  called 

several  times  upon  the  secretary  of  the  In- 
surance company,  and  inquired  as  to  the 
intentions  of  the  latter  company  with  re- 
gard to  the  policy  in  question.  The  secre- 
tai?  suggested,  as  a  possible  objection, 
that  tbe  transfer  of  tbe  policy  from  tbe 
original  insured  bad  not  been  approved, 
and  mentioned  the  probability  that  the 
matter  would  be  I'eterred  to  a  committee 
of  trustees  to  report.  Several  oCher  visits 
of  the  appellee's  agent  resulted  In  nothing 
more  definite  except  that  a  committee 
bad  been  constlCutefl  to  consider  tbe  pol- 
icy, wblcb  committee.  It  was  rumored  to 
the  appellee,  had  reported  favorably  to 
the  payment  of  the  loss.  .No  attempt  was 
made  to  establish  the  truth  of  this  rumor, 
however,  and  it  Is  material  only  as  It 
shows  tbe  information  chargeable  to  tbe 
plaintiff,  and  under  which  the  suit  was 
brought.  Thus  far  the  testimony  was 
nothing  more  thmi  what  might  have  been 
expected  as  introductory  to  some  positive 
declaration,  and,  being  unsupported,  was 
of  no  force  whatever.  Finally,  however, 
tbe  same  agent  of  the  plaintiff  met  one  of 
the  insurance  company's  trustees  upon  the 
street,  and  got  Into  conversation  with 
him  upon  tbe  subject  of  tbe  company's 
probable  action ;  whereupon  the  trustee, 
who  was  apparently  In  some  passion  over 
certain  remarks  made  by  the  president  of 
the  Journal  Company  derogatory  to  home 
Insurance  companies,  remarked  that  "he 
guessed  he  would  see  what  they  would  do 
about  this  matter, "  and  there  the  subject 
was  dropped.  The  introductlou  of  this  re- 
mark of  the  trustee  was  allowed  by  the 
court  over  objection,  and  is  cutsigned  as 
error.  Regarding  the  trustee  of  the  cor- 
poration as  in  some  sense  its  agent,  as  he 
undoubtedly  was,  he  would  not,  unless 
specially  charged  by  the  board,  of  which 
he  was  a  member,  with  the  duty  of  com- 
municating Its  decision  to  the  policy-hold- 
er, be  authorized  to  bind  It  by  his  declara- 
tion, and  still  less  could  bis  mere  street 
talk  be  taken  asthe  expression  of  his  |>rin- 
clpal.  An  agent's  declaration  binds  bis 
principal  only  when  he  is  intrusted  with 
tbe  conduct  of  the  particular  matter  In 
hand,  and  while  he  Is  engaged  about  the 
performance  of  the  duty  assigned  to  him. 
In  this  Instance,  tbe  witness  was  asked 
what  reason  the  trustee  gave  for  not  pay- 
ing the  demand,  from  which  the  court 
probably  gatheivd  that  some  formal  dec- 
laration would  be  shown,  as  really  com- 
ing from  the  company.  But  the  witness' 
answer  was  not  responsive,  and  did  not 
touch  the  point  of  Inquiry.  This  left  the 
case  with  no  showing  of  a  refusal  to  pay, 
and  therefore  no  warrant  for  the  com- 
mencement of  the  action  on  the  6tb  day  of 
September. 

2.  The  proof  of  loss  made  by  the  claim- 
ant under  the  policy  was  no  evidence,  at 
the  trial,  of  the  property  lost  In  the  lire, 
or  of  Its  value.  It  was  admitted,  if  at  all, 
upon  the  cross-examination  of  plaintiff's 
witness,  and  at  the  request  of  the  defend- 
ant, to  show  by  the  Jurat  attached  to  It 
the  precise  date  on  which  It  was  made, 
—July  10th.  The  insurance  wason  **ofIice 
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furniture  and  library,  9200;  Btonem  preee, 
and  tftblee,  $300 ;  type,  joOO. "  3y  tbf  proof 
of  lOBB  It  Ib  alleged  that  the  furniture  and 
library  had  a  sound  value  of  $500,  and  the 
lose  wafl  f 264.60.  The  sound  value  of  the 
stones,  press,  and  tables  was  f266,  and 
the  loBB  was  the  same;  while  the  types 
were  worth  f2,000,  and  the  loss  was 
fS46.56.  The  total  Boand  value  was  $2,866. 
the  loss  $1,407.16,  and  the  policy  was  fl  ,000. 
The  seventh  paragraph  of  the  complaint 
alleged  the  loss  to  have  exceeded  $1,000, 
and  It  was  for  the  plalntlR  to  sustain  that 
allegation  with  competent  proof.  We 
donbt  whether  the  proof  of  loss  was  In- 
tended to  be  proof  of  valne,  when  it  was 
IntTodnced,  and  even  if  It  had  been  it  could 
have  served  no  such  purpose.  The  proof 
of  value  having  be^n  omitted,  there  was 
no  case  for  the  Jury. 

8.  The  points  dlflcussed  previously  affect 
merely  the  plaintiff's  recovery  in  thlsac* 
tlon.  The  remaining  point  goes  to  the 
right  of  the  plaintiff  to  maintain  any  ac- 
tion at  all.  The  policy  in  question  was  In 
the  nsual  form  of  Insnrance  contracts 
against  loss  by  flre,  being  a  printed  blank, 
one  of  many  like  it,  with  the  algnatures  of 
the  presideutand  secretary  already  affixed, 
and  only  reQniiIng  the  ^nature  of  the 
local  agent  and  Its  dellveiy  to  make  It  a 
contract  In  fall  force  as  the  obligation  of 
the  company.  As  originally  iRsued.  De- 
cember 81, 1888,  it  insured  the  firm  of  Begg 
&  Meany.  who  were  then  the  owners  of 
the  property;  "loss,  U  any,  payable  to  G. 
E.  Miller  &  Co.,  as  their  Interest  may  ap- 
pear." This  firm  of  O.  £.  Milter  &  Co. 
were  the  local  agents  for  the  Issuance  of 
policies  of  the  Cascade  Company,  and  they 
bad  some  kind  of  a  lien  upon  the  goods  of 
Begg  &  Meany  for  money  advanced. 
Thus,  in  the  b^lnning,  this  policy  was 
issued  by  Miller  &  Co.  to  themselves,  to 
secure  their  claim  for  advances,  and  it  re- 
mained tn  their  possession  for  several 
months,  during  which  the  property  was 
sold  and  transferred — First,  to  one  Kit- 
tenger;  and.  secoadly,  to  the  Journal  Pub- 
li^ing  Company.  The  premium  was  paid 
to  the  insurance  company  at  once  by  Mil- 
ler &  Co.,  and  charged  up  on  their  books 
as  an  additional  claim  against  Begg  & 
Meany.  Miller  &  Co.  notified  the  Insurance 
company  of  the  iBSuance  of  the  policy, 
thereby,  of  course,  conveying  to  it  Infor- 
mation ol  their  relation  to  the  policy  and 
to  the  property  iosared,  and  the  company 
made  no  objection  that  its  agents  had 
thuB  iuBured  themeelves.  The  policy  was 
voidable  at  the  option  of  the  company 
within  a  reasonable  time,  upon  return  of 
the  premium ;  but  the  company  did  not 
elect  to  cancel  It,  and  we  hold  the  policy 
good  under  the  circumstance.  But,  on 
the  other  hand,  agents  ot  an  insurance 
company,  who  place  themselves  In  such  a 
relation  to  apollry,  certainly  very  greatly 
endanger  the  insured  in  case  ot  loss,  since 
all  the  rulings  of  the  courts  as  to  waiver 
of  the  terms  of  a  pulley,  through  knowl- 
edge of  the  insurer  8  agents,  of  subsequent 
fact«  warranting  a  cancellation,  are  ren- 
dered of  no  avail,  when  the  agent  Is  him- 
self one  of  the  parties  to  the  contract.  .  In 
such  a  case,  knowledge  of  the  agent  \a  not 
knowledge  of  the  principal ;  but  to  with- 


hold knowledge  of  any  material  fact  be- 
comes a  fraud  on  the  principal,  sufficient 
to  avoid  the  policy.  In  such  cases  the 
general  rules  ot  agency,  and  those  particu- 
lar rules  which  pertain  to  matters  of  la- 
eurance,  forbid  that  the  agent  should  oc- 
cupy any  place  other  than  that  of  an  In- 
terested third  party,  neither  whme  acta 
nor  whose  knowledge  are  Imputed  to  the 

Siincipal.  B^g  &  Meany  were  chargea- 
le  with  notice  of  this  state  of  things,  bo 
was  Eittenger,  and  so  was  the  Journal 
Publishing  Company;  and  each  ot  them 
was  bound  to  know  that,  so  long  a*  Mil- 
ler ft  Co.  remained  the  beneflclaries  of  the 
policy,  no  subsequent  knowledge  ot  their& 
concerning  the  property  covered  by  this 
policy,  or  concerning  the  policy  Itseil, 
would  be  of  any  force  whatever  against 
the  Insurance  company,  unless  actually 
communicated  to  Its  officers.  Miller  &Co. 
retained  the  policy  in  their  possession  no- 
til  after  the  property  had  passed  into  the 
poBsesslon  of  the  publlsnlng  company. 
Then  they  songht  out  Begg  &  Meany,  and 
got  their  signature  to  an  auslgnment 
printed  in  blank  form  on  the  back  ot  their 
policy,  as  toUows:  "For  value  received 
we  hereby  transfer  to  the  Journal  Pub- 
lishing Co.  all  our  title  and  Interest  in  this 
policy  of  insurance;"  and  again  the  policy 
was  returned  to  Miller  &  Co.'s  safe,  for 
Begg  &  Meany  had  not  paid  the  premium, 
and  Miller  &  Co.  stilt  had  their  lien.  But 
an  arrangement  was  made  by  which  the 
publishing  company  agreed  to  pay  the 
amount  advanced  by  Miller  &  Co.  for  the 
premium,  and  upon  that  the  policy  was 
delivered  to  the  pubUshlng  company. 
Now.  in  the  body  of  this  policy,  there  Is  a 
clause  as  follows:  "Whenever  this  policy 
may  have  become  void  from  any  cause,  it 
shall  not  be  revived  or  reinstated  In  any 
way,  except  by  a  special  contract  for  such 
reinstating  in  writing  thereon,  or  by  the 
Issne  of  a  new  policy ; "  and  on  the  back 
of  the  contract,  as  a  part  of  the  blank  as- 
signment, there  was  printed  as  a  heading 
to  it,  "Assignment  ot  policy  in  case  of  Bale. 
Not  good  except  approved  by  the  preui- 
dent  or  secretary  of  this  company. "  This 
is  the  blank  to  which  Begg  &  Meany's  sig- 
nature was  affixed,  bat  which  was  never 
approved  by  the  president  or  secretary  of 
the  Cascade  Company,  or  presented  for 
their  approval.  The  saleot  the  insured 
property,  and  its  transterto third  persons, 
rendered  the  policy  void,  and  the  purpose 
ot  the  blank  assignment  was  to  provide 
an  acceptable  form  of  reinstatement  under 
the  clause  of  the  policy  first  quoted.  Per- 
haps the  approval  Of  the  assignment  In 
thu  manner  was  not  the  only  way  Id 
which  a  reinstatement  could  be  accom- 
plished. The  plaintiff  endeavored  to  show 
a  course  ot  dealing  which  might,  In  case  of 
another  policy,  tend  to  support  a  revival 
ol  the  policy  apon  the  approval  of  the 
agents  who  issued  it,  under  some  of  the  de- 
cisions of  courts  on  thesubject  ot  waivers. 
But,  in  this  case,  aside  from  the  fact  that 
the  agent  did  not  sign  the  approval,  we 
have  held  above  that,  as  to  this  policy. 
Miller  &  Co.  were  not  agents,  but  princi- 
pals. Possibly  under  some  uf  the  decis- 
louB,  if  Miller  &  Co.  or  the  publishing  com- 
pany had  communicated  the  tact  of  the 
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transfer  to  the  latter  with  a  request  for 
reiuatatement,  mere  failure  to  announce 
its  US  willlngiieeB  would  bebeld  Hufficient 
to  char^  the  Insurer,  If  the  Insured  w«re 
prevented  from  getting  other  insurance, 
by  Its  delay  in  acting.  But  such  is  not 
tbis  case.  Miller  &  Co.  kept  a  policy  book, 
and  made  a  daily  report  of  business  to  the 
company.  Bat  very  carloualy  the  policy 
book  Bhowed  no  entry  whatever  of  the 
aeslsnaient  of  Begg  &  Meany,  and  it  did 
not  appear  that  the  Insarance  company 
ever  knew  of  the  asHignment  or  of  the 
transfer  of  the  property,  until  after  the 
fire.  This  neglect  was  nut  the  neglect  of 
the  company,  but  of  the  Insured  and  their 
assignee,  who  knew  MiUer&  Co 's  position 
with  regard  to  the  policy,  and  had  under 
their  very  eyes  the  notice  that  an  express 
approval  was  required.  The  head  ofUce 
of  the  company  was  iu  the  city  of  Seattle, 
only  a  short  distance  from  the  publishing 
company's  office,  where  the  matter  could 
have  been  settled  in  a  few  mtiiates.  It 
was  the  right  of  the  insurer  to  know  the 
Individual  holding  its  policy,  which  was 
not  a  floating  promise  to  pay  Into  the 
hands  of  any  holder  with  no  other  condi- 
tion than  loss  of  tbe  property.  Moreover, 
although  this  policy  was  issued  in  Decem- 
ber, 1888,  and  the  assignment  of  Begg  & 
Meany  was  dated  Api-11  13.  1889,  not  even 
then  nor  until  after  the  fire,  •luno  6,1889, 
was  there  any  offer  to  pay  tbe  preminm. 
Miller  &  Co.,  as  was  mentioned,  bad  ad- 
vanced the  premium  to  the  company,  and 
eharjced  Begg  &  Meany.  Later  they 
charged  thepublishingcompaiiy,and  after 
the  fire  the  latter  paid  the  debt.  This  we 
regard  as  making  no  change  in  the  statas 
of  affairs.  It  was  not  In  auy  sense  an  ac- 
ceptance of  the  premium  by  the  Insurance 
company,  which  bad  been  fully  paid 
months  before.  Miller  &  Co.  at  that  time 
bad  actually  ceased  to  be  the  agents  of 
the  Cascade  Company  for  any  purpose. 
But  they  were  not  at  any  time  agents  to 
bind  th6  company  by  any  act  or  state- 
ment of  tbeira  in  connection  with  this  pol- 
icy. This  aspect  of  the  case  makes  it  un- 
necessary for  us  to  refer  to  many  other 
features  of  It,  Involving  numerous  rulings 
of  the  court,  and  the  charge  to  the  jury. 
The  testimony  of  plaintiff  was  uncon- 
trndicted,  so  that  defeiidant'H  motion  for 
a  nonsuit  raised  a  question  for  the  court 
as  to  whether  any  material  allegation 
was  unsupporteJ,  the  answer  to  which 
most  have  been  that  no  renewal,  revival, 
or  reinstatement  of  tbe  policy  had  been 
shown  after  the  sale  of  the  Insured  proper- . 
ty  by  Begg  &.  Meany,  based  on  the  admis- 
sion that  Miller  &  Co.  were  the  real  in- 
snred  to  an  Indefinite  extent,  as  expressed 
in  tbe  policy.  This  would  have  sustained 
tbe  motion,  and  tbe  nonsuit  should  bare 
been  allowed. 

In  considering  this  case,  although  the 
Indostry  of  counsel  presented  an  immense 
array  of  cases,  we  have  not  seen  It  to  be 
necetisar}'  to  found  our  decision,  so  far  as 
tbe  last  point  Is  concerned,  upon  any  of 
the  so-called  principles  of  insurance  law 
waivers.  Cases,  we  find,  can  be  cited  fur 
tbe  waiving  of  nearly  or  quite  every  pos- 
sible clause  of  a  policy;  but,  upon  esam- 
Inatlon,  It  will  be  discovered  that  almost 


every  case  of  this  kind  rests  upon  some 
peculiar  state  of  facts  of  its  own.  The 
enforcement  or  non-entorcemrat  of  a  policy 
of  insurance,  although  a  purely  legal  mat- 
ter In  form,  Is  rarely  without  its  equitable 
features;  and  so.  In  spite  of  the  strongest 
prohibitions  contained  In  the  express  lan- 
guage of  policies  against  many  things  on 
tbe  part  of  tbe  Insured,  if  tbe  agent  of  the 
Insurer  gets  knowledge  of  them,  there 
mast  be  a  prompt  cancellation,  or  the  pol- 
icy will  be  held  to  stand,  on  account  of 
the  waiver.  But  here  Is  rather  a  case  of 
agency  than  of  lusurance.  The  policy,  by 
reason  of  the  knowledge  of  tbe  secretary 
of  the  company  that  It  had  been  issued, 
and  to  whom,  and  for  whose  benefit,  was 
good  for  want  of  objection;  but,  by  the 
assignment  and  tranener  of  the  property, 
it  became  suspended  and  of  no  effect,  until- 
application  was  made  to  revive  in  the 
hands  oT  the  assignee  and  purchaser,  not 
an  application  to  the  co-party  Insured, 
(Miller  &  Co.,)  but  to  the  company's  prop- 
er officer.  For  want  of  any  such  applica- 
tion the  policy  never  revived,  and  there 
was  no  right  of  action  upon  It.  Tbe  Judg- 
ment is  reversed,  with  directions  to  tbb 
court  below  to  sustain  tbe  motion  for 
nonsoit.  Costs  to  the  appellant. 

Scott,  Hoyt,  and'  Dunbab,  JJ.,  concur. 
Andbbs,  C.  J.,  did  not  sit  at  tbe  hearing' 


a  Wash.  at.  464) 
MoBQAir  T.MORLBT. 

{Supreme  Court  of  WcuiMington.  Deo.  19,  1890.) 
Deviotivb  Strbbi^Liabiutt  vob  Injubebb. 
A  city  granted  to  a  private  person  the 
prtvllwe  of  confitractinir,  in  one  of  Its  streets,  a 
wharf  So  feet  wide.  Tbe  grantee  coostnicted  the 
wharf  83  feet  Id  width,  and  erected  gTiard-rails 
on  the  onter  edges.  Subsoquently  the  abutting 
owners  on  the  street  plankeil  ont  the  intervenlnsr 
space  between  their  property  and  the  wharf,  ana 
removed  the  guard-rails,  making  a  road-way  the 
entire  width  of  tbe  street.  Seld,  that  a  subse- 
quent assignment  by  the  grantee  of  all  his  rights 
in  the  wharf  gave  the  assignee  only  the  90  feet 
originally  granted  by  the  city,  and  that  auch  as- 
signee was  not  liable  to  a  person  iojured  by  a  de- 
fect in  the  planking  outside  of  ttae  SO  feet,  but 
within  the  limits  of  the  wharf  as  originally  con- 
structed. 

Appeal  from  snperlor  court,  Jefferson 
county. 

Action  by  Frank  Morley  a^^alnst  H.  E. 
Morgan  for  personal  injuries  occasioned 
by  the  defective  condition  uf  a  wharf. 
Tbe  second  and  third  paragraphs  of  the 
complaint  areas  follows:  *'(2)  That  the 
right  and  privilege  to  construct  and  main- 
tain said  wharf  in  and  upon  said  Tyler 
street  had  originally  been  given  by  the 
city  of  Port  Townseud,  with  certain  con- 
ditions, to  one  Charles  Gisenbeis;  that 
said  defendant  became  the  owner  of  said 
wharf  by  purchase,  and  on  said  date  was 
operating  the  same  for  pecuniary  profits. 
(3)  That  said  wharf  was  negligently  and 
carelessly  built,  and  negligently  and  care- 
lessly maintained  by  said  defendant.  In- 
asmuch as  there  was  an  open  and  un- 
guarded hole  about  12  inches  long  by  4 
inches  wide  at  a  point  about  one  huudml 
feet  from  tbe  land  on  Water  street,  and 
being  sufficiently  large  to  admit  a  man's 
toot  and  leg  Into  and  through  said  bole 
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or  cfack,  wblle  In  tbe  ordinary  coarse  of 
walking  over  said  wbart;  aald  hole  being 
about  ten  teet  above  tbe  land  beneatn 
said  whart,  and  about  twenty  feet  from 
the  nortb-east  corner  of  a  certain  store  or 
brick  biilldiniR:  on  the  south-east  comer  of 
Water  and  Tyler  streets."  The  case  was 
tried  by  the  court  without  a  Jury.  Tbe 
court  found  BobetaDtially  tbe  followinff 
tacts  r  Tyler  street,  In  the  center  of  wblcb 
said  wbarf  Is  located,  is  seventy-three  (78) 
fepo  wide,  and  tbe  ordinance  of  the  city  of 
Port  Townsend  granting:  to  defendant's 
grantor  tbe  right  to  erect  an:l  malntalu 
said  wharl  limited  said  right  or  franchiHe 
to  a  distance  of  fifteen  feet  on  each  side 
of  tbe  center  of  said  street.  The  hole  ur 
crack  where  plaintiff  was  injured  is  sixteen 
and  three-tenths  (IttS-lflJfeetfrom  tbe  cen- 
ter of  said  Tyler  street.  Tbe  road- way  of 
said  wharf,  at  the  point  where  plaintiff 
was  injured,  was  closely  and  substantially 
planked  more  than  thirty  (30)  feet  wide. 
The  court  also  found  that  defendant's 
fCrantor,  when  he  built  the  i-oad-way,  ex- 
tended the  planking  out  more  than  fifteen 
f  15)  feet  on  each  side  of  the  center  of  the 
rtreet,  viz.,  16  8-10  feet;  that  one  of  the 
nianks  In  said  roud-way  was  about  4 
laches  shorter  than  the  others;  tbnt  sub- 
f>equently  tbe  persons  who  were  In  the 
possessiou  of  the  laud  on  each  side  of  said 
street  planked  the  intervening  space  on 
each  side  of  said  road-way,  Joining  onto 
^be  planking  on  said  road-way,  except  at 
cbe  point  where  the  plank  was  Phort,  and 
where  this  Injury  occurred.  The  court 
iCave  Judgment  in  plaintiff's  favor  for  $1,- 
';00,  and  defendant  appeals. 

Culhoaa  A  Coleman^  for  appellant. 
Qaja  &  Plawlejr,  for  appellee. 

Stiles,  .T.  Appellant's  objection  to  the 
sufflulency  of  the  complaint  Is  nut  well 
taken.  It  Is  true  that  the  second  para- 
graph of  the  complaint  alleges  that  the 
**  right  and  privilege  to  construct  and  main- 
tain said  wharf  in  and  upon  said  Tyler 
street"  had  been  given  by  ordinance,  etc., 
but  the  allegations  which  show  where  the 
wharf  was  actually  built,  and  where  tbe 
accident  happened,  make  It  clear,  so  far 
as  the  complaint  is  concerned,  that  that 
part  of  tbe  wharf  where  the  plaintiff 
was  Injured  was  not  "In  and  upon  Tyler 
street,"  but  about  100  feet  from  land  ol 
Tyler  street,  and  out  over  tbe  water.  If 
the  facts  exactly  correspond  to  the  com- 
plaint, therefore,  perhaps  this  Judgment 
might  stand;  but  It  seems,  from  the  te«iti- 
mony  and  the  findings,  that.  In  fact,  the 
wharf  was  "In  and  upon"  Tyler  street,  at 
the  point  where  the  hole  which  caused 
the  Injury  was,  and  this  cast  upon  the  city 
of  Port  Townsend  the  duty  of  seelug  that 
It  was  maintained  In  proper  condition  for 
travel.  2  Dill. Mun. Corp. §1012,  Fowlerv. 
Town  of  Strawberry  Hill,  74  Iowa,  644,  38 
N.W.  Rep.  521 ;  Hutchinson  v.  City  of  Olym- 
pia.2  Wa«h.T.314,5  Pac.Rep.606;  Charter 
Port  Townsend.  (Laws  1881,  p.  134,  §  93.) 
Perhaps  If  this  structure  bad  been  main- 
tained merely  as  an  approach  to  tbe 
wharf,  in  the  condition  in  which  it  was 
originally  buUt,  32  feet  wide,  the  defend- 
ant might  have  been  liable  for  the  In- 
jury, but  he  did  not  conatructtbe  wharf; 


XJisenbels  constructed  It;  and  at  the  time 
of  its  construction,  evm  thoogh  tt  wen 
2  feet  and  over  wider  than  the  ordinance 

permitted,  It  had  a  sufficient  guard-rail, 
which  would  have  prevented  this  acci- 
dent. But  Tyler  street  was  79  feet  wldOi. 
and,  soon  after  the  wharf  was  bullt^ 
people  began  to  build  npon  and  occupy 
tbe  property  along  the  street  and  wbarf. 
Tbe  front  of  the  buildings  so  ererted  was 
over  20  feet  from  tbe  outer  edge  of  th« 
wharf,  and  the  owners  planked  out  over 
the  Intervening  space  on  the  whar:  level, 
and  removed  the  guard-rail,  so  that  a 
solid  road-way  was  made  from  side  to 
Bide  of  the  73-foot  street,  and  tbe  whole 
came  thus  to  be  used  as  a  public  street.  It 
was  as  'a  public  street  that  tbe  plaintKt 
was  passing  over  It ;  otherwise,  he  would 
have  had  no  right  there  unless  buslueHS 
connected  with  the  wharf  gave  him  a 
license  to  walk  upon  It,  which  was  not 
alleged  or  proven.  Morgan  acquired  the 
wbarf  from  Eisenbels,  presumably  after 
tbe  planking  by  abutting  ownera,  the 
removal  of  the  gnard-ralt,  and  the  use  of 
that  part  of  the  wharf  as  a  public  street. 
Taking  It  at  that  time  and  under  those 
circumstances,  he  acquired  nothing  hut 
the  30  feet  granted  by  tbe  ordiaance,wbich 
did  not  Include  the  hole  at  all,  and  be  was 
under  no  duty  to  look  after  it  at  all. 
The  city,  either  by  positive  requirement  or 
permissive  license,  had  caused  the  abut- 
ting property  owners  to  plank  out  to  the 
wharf,  and  the  negligence,  If  any.  In  leav. 
Ing  the  hole  was  thus  not  the  negligence  of 
either  Eisenbels  or  Morgan.  Sundry  Items 
of  damage  seem  to  have  been  allowed  by 
the  court  which  were  unsupported  by  evi- 
dence, but  It  la  nut  necessary  to  pass  upoa 
them.  The  Judgment  must  be  reversed, 
with  Instructions  to  the  court  below  to 
dismiss  the  action,  and  It  is  so  ordered, 
coats  to  the  appellant. 

Anobrs.  C.  J.,  and  Hott  and  Ddnbab. 
JJ.,  concur. 


a  Wash.  St.  «6) 

RRKn  r.  Miller. 

(Supreme  Omrt  of  Wcuhlnfjton.  Dec  19, 1S90.) 

MOBTOAQS — PbBSBNTATION  OF  C1.AIM  AQAIK8T 
MORTOAGOB'8  ESTATB— ISTEBEST. 

1.  Failure  to  present  a^inst  a  decedent's  es- 
tate a  claim  secured  bjr  a  mortgage  on  bis  land, 
within  a  year  after  notice  to  present  their  clainis 
is  given  to  creditors  of  tbe  estate,  under  Code 
Wash.  S  1467,  which  provides  that  claims  shall 
be  barred  unless  so  presented,  does  cot  preveni 
the  foreclosure  of  the  mortgage,  where  no  recov- 
ery is  sought  bejond  the  proceeds  of  the  mort- 
gaged lands.  Following  Scamraon  v,  Ward,  23 
Pac.  Rep.  439. 

3.  A  mortgage  bearing  interest  at  tbe  rate  nf 
1}4  per  cent  per  montb,  payable  semi-annually, 
is  valid,  under  Code  Wash.  S  2809,  providing  that 
any  rate  of  Interest  may  be  agreed  on  by  th» 
parties  to  a  written  contract;  and,  on  the  non- 
payment of  tbe  interest  due  on  tbe  inortga^  (he 
same  may  be  compounded  seial-annuaUy. 

Appeal  from  superior  court.  Tbarstim 
county;  Mahon  Irwin,  Judge. 
James  Kiefer,  for  appellant.    Alien  A- 

Ayer,  for  appellee. 

Scott,  J.  The  record  In  this  case  show* 
that  on  August  14,  ]t{S4»  the  defendant^ 
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Julia  R.  Israel,  with  her  husband.  Georice 
C.  Israel,  executed  a  note  to  the  plaintiff, 
the  principal  sum  being  f 1,000.  due  one 
year  from  its  date,  and  bearing  Interest 
from  date  at  tbe  rate  of  1%  per  cent,  per 
month  until  paid,  the  Interest  payable 
semi-annually,  and  if  not  so  pa^d  to  be 
added  to  the  principal,  and  draw  like  In- 
terest,  and,  at  the  same  time,  secured  tbe 
payment  thereol  by  a  mortgage  upon  cer- 
tain lauds  in  said  county.  On  tbe  28tb 
day  of  October,  ItfgS,  the  note  being  un- 
paid, plaintiff  Instituted  a  suit  in  the  ter^ 
ritorlai  district  court  for  said  county  to 
foreclose  tbe  mortgage;  and  on  October 
21,  1SS6,  duriuK  its  pendency,  said  Julia 
S.  Israel  died  Intestate.  It  Is  conceded 
that  on  December  6, 1886.  T.  M.  Reed,  Jr., 
was  appointed  administrator  of  her  es- 
tate, and  duly  qaalltled  as  such,  and  on 
the  same  day  caused  the  Dsual  notice  to  be 
published  requiring  all  creditors  of  said 
deceaned  to  present  .their  claims  to  him 
within  one  year  thereafter,  and  that  the 
claim  in  question  was  not  so  presented. 
June  11,  1888,  the  administration  being 
still  pendng,  said  administrator  was  sub- 
stltnted  aBd(4endant  in  theactton  in  place 
of  deceased.  At  the  trial  the  court  found 
$2,449  to  be  due  the  plaintiff  upon  the 
note;  and.  In  arriving  thereat,  computed 
interest  upon  tbe  principal  sum,  less  a 
small  payment  which  had  been  made,  at 
tbe  rate  of  i%  per  cent,  per  month,  and 
compounded  the  same  semi-annually. 
The  court  also  tonnd  the  additional  sum 
of  9244.90  to  be  due  as  attorney's  tees  In 
said  action,  and  on  April  29, 1890,  decreed 
a  sale  of  the  mortgaged  lands,  and  di- 
rected the  proceeds  to  be  applied  in  pay- 
mMitof  the  amounts  so  found  to  be  due 
the  plaintiff,  together  with  the  other  costs 
and  expenses.  No  judgment  tor  any  de- 
iieiency  over  was  rendered.  Themortgage 
provided.  In  case  of  a  foreclosure,  that 
tbe  plaintiff  mlghthave  hercoansel  fees,  to 
tbe  amount  of  10  per  cent,  upon  the  prin- 
dpal  and  interest  found  to  be  due,  paid 
out  of  Che  money  arising  from  a  sale  of 
the  land^.  The  defendant  appealed  the 
cause  to  this  court.  He  alleges  that  the 
plaintiff's  claim  was  barred  by  reason  of 
A  fallnre  to  present  the  same  to  the  ad- 
ministrator In  the  probate  proceedings; 
that  It  was  error  to  compound  the  inter- 
est; and  that  the  plaintiff  conld  not  re- 
cover her  costs  and  attorney's  fees  with- 
out having  presented  snch  a  claim  to  the 
administrator. 

The  Qrst  point  is  disposed  of  in  the  case 
of  Scammon  v.  Ward,  not  yet  reported 
inonrown  state,  but' to  be  found  In  23 
Pac.  Kep.  4Sit,  wherein  this  court  decided 
that  a  failure  to  present  such  a  claim 
wonld  not  prevent  a  foi-eciosure  of  the 
mortgage  where  no  recovery  is  sought 
beyond  tbe  proceeds  of  the  mortgaged 
lands. 

The  findings  of  the  coart  as  to  interest 
and  attorney's  fees  Is  In  entire  accord 
with  the  terms  of  the  note  and  mortgage. 
Neither  of  these  instrumentH  Is  attacked 
apon  the  ground  of  being  unconscionable, 
nor  Is  the  amount  of  the  attorney's  fee 
claimed  to  have  been  unreasonable.  There 
iB  no  law  in  this  stnt;ie  prescribing  a  differ- 
ent rate  of  interest  in  case  of  tbe  death  of 


a  party  from  that  provided  by  the  con- 
tract, and  there  was  none  at  the  time  the 
same  was  entered  Into.  The  objections 
urged  In  this  case  cannot  be  allowed  to 
prevail,  whatever  opinion  the  court  might 
entertain  as  to  the  advlRablllty  of  a  dif- 
ferent rule.  The  Code  provides  (section 
2369)  that  "any  rate  of  Interest  agreed 
upon  by  the  pai-tles  to  a  contract,  specify- 
ing the  same  in  writing*,  shall  be  valid  nud 
legal;"  and  this  is  the  law  until  changed 
by  legislative  enactment,  excepting  cases 
where  contracts  should  be  set  aside  upon 
some  of  the  recognized  grounds,  for  which 
the  same  may  be  annulled.  The  Judg- 
ment is  affirmed. 

Anders.  C.  J.,  and  Dunbab,  Stiles,  and 
HoTT,  JJ.,  concur. 
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ILWACO  Ry.  &  Nay.  Co.  v.  HEnmcK. 

(Supreme  Court  <3f  WculMngton.   Deo.  10, 1S90.) 

Neolioenoe— Daxoerous  Pbbmises— Tdbm-Tables 
—Injuries  to  Child. 

1.  In  an  acUoa  for  the  wrooKf ul  death  of  a ' 
child  between  five  and  six  years  old,  it  is  noi 
admissible  for  tbe  attending  physioian,  who  has 
already  stated  that  tbe  child  was  frail  and  weak, 
to  further  testify  whether  In  his  opinion  the  child 
wonld  have  survived  the  injury  nad  it  been  a 
bealLhy  one. 

3.  In  an  aotionftnrthedeaUi  of  a  child  caught 
in  defendant's  turn-table.  left  unfastened.  It  is 
inadmissible  to  show  that  it  Is  the  custom  of  all 
railway  companies  to  keep  their  turn-tables  un- 
fastened, whether  In  use  or  not,  and  whether  in 
an  inclosed  or  public  place,  as  such  a  custom  Is 
unreasonable,  and  manifestly  negligent. 

3.  Where  it  is  shown  that  the  managing  agent 
of  the  company  had  his  office  uear  the  turn-table, 
and  bad  seen  tbe  children  playing  on  it  several 
times  before  the  accident,  the  fact  that  be  tied 
tbe  table  with  a  rope  so  that  It  could  not  be  re- 
volved  unless  the  rope  were  cut  or  untied,  does 
not  relieve  tlie  company  of  liabUil?  for  Its  negli- 
gence in  not  adopting  securer  means  to  prevent 
so  dangerous  a  machine  trom  b^ing  revolved  try 
children  likely  to  he  attracted  by  it. 

Appeal  from  superior  court.  Pacific 
county. 

Falton  Bros.,  for  appellant  W&tsoBt 
Hume  &  Watson,  for  respondenc. 

Andebs,  C.  .T.  This  wen  an  action  by 
appellee,  as  administrator,  to  recover 
damages  for  the  death  of  his  son,  a  child 
between  five  and  six  years  of  age,  alleged 
to  have  been  caused  by  the  negligence  of 
appellant  in  not  proi>erly. securing  a  turn- 
table situated  upon  its  own  premises,  in 
an  open  area,  near  one  of  the  principal 
streets,  and  close  to  the  business  portion, 
of  the  town  of  Ilwaco,  In  this  state.  It 
appears  that  the  tarn-table  had  been  con- 
structed but  a  short  time  previous  to  the 
accident  to  the  child,  and  that,  op  to  that 
time.  It  had  not  been  used  by  appellant 
for  the  purpose  for  which  It  was  designed. 
A  considerable  number  of  the  children  of 
the  town  had  been  In  the  habit  of  playing 
upon  and  revolving  it  previous  to  the  ac- 
cident to  deceased.  It  was  tied  to  a  stake 
the  day  l>efore,  with  a  piece  of  rope,  by 
one  Hoffman,  not  In  the  employ  of  the 
railroad  company,  but  was  soon  after  un- 
tied by  one  of  the  children,  and  play  re- 
sumed upon  it.  The  managing  agent  of 
appellant,  wliose  office  and  place  of  busl- 
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Dees  was  tn  clone  proximity  to  the  turn- 
table, testified,  la  substance,  that  be  also 
tied  It,  or  caused  It  to  be  tied,  with  a  rope 
two  days  before  the  boy  was  Injured; 
that  the  next  day  he  nnciced  it  was  un- 
fastened, and  tied  It  with  the  same  rope 
and  In  the  same  place;  that  It  remained 
tied  all  that  day;  that  he  saw  the  chil- 
dren again  on  the  table  the  evening  be- 
fore the  accident;  that  tbey  had  untied 
It,  and  were  revolving  It  and  riding  on  it; 
that  he  drove  them  away,  and  told  the 
men  working  on  the  track  to  keep  them 
away  from  the  tum-table,  and  that  he 
tied  It  four  times  in  all,  with  the  same 
piece  of  rope.  But  that  the  table  whs  ov- 
er tied  or  fastened  at  all,  except  by  HoK- 
man,  is  disputed  by  other  testimony  In 
the  case.  The  deceased  child  had  never 
been  to  this  turn-table  before  the  time  he 
was  Injared,  bat  on  that  day  he  was  sent 
by  bis  mother  on  an  errand  to  the  store, 
about  800  yards  distant  from  his  home, 
and  close  to  the  turn-table.  Returning 
from  the  store,  be  was  attracted  by  the 
children  at  play  upon  the  turn-table,  and 
stopped  and  sat  down  to  watch  them  on 
the  Abutment  on  or  near  the  rails  of  the 
track  connecting  with  the  tnrn-table,  in 
such  a  manner  that  his  feet  hung  down 
on  the  side  next  to  the  turn-table.  While 
In  that  position,  the  children  turned  the 
table  BO  thathls  legs  were  caught  between 
It  and  the  abatmcDt,  and  so  injured  that 
the  flesh  of  both  legs,  from  bis  knees 
down,  was  mangled  and  torn  from  the 
bones,  from  the  eftocts  of  whicli  he  died 
three  days  afterwards.  Upon  the  trial  In 
the  court  below,  the  Jury  returned  a  ver- 
dict in  lavor  of  the  plaintiff  for  the  sum  of 
f 2,000.  Judgment  was  entered  upon  the 
verdict,  from  which  defendant  appeals, 
and  assigns  the  rulings  of  the  court  below 
In  excluding  certoin  testiraony  offered  hj 
defendant,  and  tne  refusal  of  the  court  to 
charge  the  jury  as  requested  by  It,  as  er- 
ror. 

To  prove  the  character  of  the  Injury, 
and  that  thedeath  of  deceased  was  caused 
thereby,  the  plaintiff  called  as  a  witness 
a  phyHirian  and  surgeon,  who,  having 
stated,  among  other  things,  that  he  at- 
tended the  child  from  the  time  of  the  ac- 
cident until  bis  death,  and  that  be  died 
from  the  Injaries  received  at  the  turn-ta- 
ble, further  testified — but  whether  on  di- 
rect or  crosH-cxamlnation  is  not  clear — 
that  the  child  .was  a  frail,  weau.  child. 
On  croBB-examlnation,  couuBel  for  defend- 
ant asked  the  witness  this  question: 
"State  whether  or  not,  In  your  judgment, 
it  the  child  bad  been  a  healthy  child,  it 
would  have  survived  the  Injury?"  This 
question  was  objected  to  by  counsel  for 
plaintiff,  on  the  ground  that  it  was  irrele- 
vant and  immaterial,  and  the  objection 
was  sustained  by  the  court;  and  this  rul- 
ing, appellant  contends,  was  erroneous 
and  prejudicial.  It  is  claimed  that  the 
evidence  sought  to  be  elicited  by  the  ques- 
tion was  material  In  aiding  the  jury  in  ar- 
riving at  plaintitt's  damage.  And  In  sup- 
port of  the  proposition  It  is  argued  that 
acbtid  so  weak  or  feeble  that  he  could  not 
survive  an  injury  that  a  healthy  child 
would  havesurvlved.hasa  less  expectancy 
At  life  than  the  ordinary  child,  and  could 


not  be  expected  to  accumulate  so  much 
for  his  estate;  and  that  an  estate  would 
be  less  damaged  by  the  death  of  a  weak 
child  than  by  that  of  a  healthy  one.  It 
Is  true  that  the  mensnre  of  plaintiff's  dam- 
age Is  the  loss  occasioned  by  the  death  of 
deceased,  and  that  bis  health,  mental  and 

f>hyBlcal  condition,  and  his  expectancy  of 
Ife,  were  proper  subjects  to  be  submitted 
to  the  Jury  for  their  consideration  In  esti- 
mating the  amount  of  the  damage  sus- 
tained by  the  estate.  Bat  It  does  not  fol- 
low that  defendant  should  have  been  per- 
mitted to  show  that.  In  the  opinion  of 
the  wltnesH,  deceased  would  not  have  died 
from  the  effects  of  the  frightful  Injury  he 
receive<l  If  be  bad  been  as  strong  and 
healthy  as  some  other  boy,  or  even  If  he. 
himself,  had  been  more  vlgorons.  There 
was  no  controversy  as  to  the  cause  of  the 
child's  death,  and  the  question,  thm,  be> 
fore  the  Jury  was  not  what  amount  of  In- 
Jury  of  the  character  suffered  by  him  he 
could  or  would  have  survived  under  other 
circumstances,  but  what  was,  Id  fact,  his 
health  and  physical  condition  at  the  time 
of  the  injury;  and  that  the  witness  bad 
already  stated.  We  see  no  error  of  the 
court  In  exclodlng  the  question. 

It  Is  next  confided  that  the  courtenrd 
in  excludlns:  the  testimony  offered  by  ap- 
pellant to  show  that  it  is  not  the  custom 
of  railroad  companies,  or  those  operating 
such  tum-tablCB,  to  have  or  kepp  the  same 
locked  or  fastened  at  any  time,  but.  on 
thecontrary.tbat  the* custom  and  practice 
of  all  such  companies  Is,  and  always  has 
been,  to  have  and  keep  them  nntastened 
and  unlocked  ar  all  times,  whether  In  act- 
ual use  or  not,  and  whether  Inclosed,  or 
In  an  open  public  place.  We  think  this  ev- 
idence was  clearly  immaterial,  and  was 
rightly  excluded  by  the  court.  The  qae»- 
tlon  at  Issue  was  whether  the  defendant 
secured  the  tnm-table  as  earelul  and  pru- 
dent men  would  ordinarily  do  under  like 
clrcumstanceR^  ■  What  would  be  clearly 
negligent  in  one  case  and  under  some  clr^ 
cumstances  might  be  ordinary  care  under 
other  and  different  clrcnmBtancra;  and 
whetherthere  is  negligence  In  any  particu- 
lar case  must  generally  be  determined  by 
the  tacts  and  circnmstancea  of  that  case, 
and  not  by  any  general  cnston  or  prac- 
tice. Koester  v.  Ottumwa,  34  towa,  41; 
Koons  V.  Railway  Co.,  65  Mo.  582.  See, 
also.  Deer.  Nr^.  $  9,  and  cases  cited.  Be- 
sides) the  custom  proposed  to  be  shown  Is 
manifestly  unreasonable  and  negligent 
and  was  not  relied  on  by  appellant  as  a 
defense  In  the  cause,  for  it  claimed,  and 
still  claims,  immnhity  from  liability,  on 
the  ground  that  it  secured  its  turn-table 
properly. 

The  next  assignment  of  error  Is  the  re- 
fusal of  the  court  to  give,  without  modifi- 
cation, the  following  instruction  asked  by 
defendant:  If  you  shall  find  that 

the  tum-table  was  tied  on  the  d»  of  the 
accident  and  injury  complained  of  tn  each 
manner  as  to  prevent  Its  t>elng  revolved 
without  untying  or  cutting  the  rope  by 
which  It  was  tied,  and  that  on  that  day, 
without  the  knowledge  or  consent  of  the 
defendant,  the  rope  was  cut  or  untied  by 
a  person  or  persons  not  In  the  defendant** 
employ,  and  that  the  accident  prodadns 
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the  death  ot  the  child  Franklin  G.  Hedrlck. 
occnrred  before  the  fact  that  the  rope  bad 
been  cot  or  anfaatened  became  known  to 
the  defendant  or  Its  officerB.  then  I  charge 
yoD  that  the  defendant  is  not  Uatile  In 
this  action.  (2)  If  the  defendant  bo  fast- 
fflied  the  tnrn-table  that  It  conld  not  be 
revolved  mo  as  to  Injnrea  person  ara  child, 
and,  in  the  absence  of  the  officers  of  de- 
fendant, some  i>erson  wrongfully  cut  or 
untied  the  fastenings,  so  that  the  turn- 
table could  be  revolved,  and  thereby  the 
deceased  received  the  injury  that  caused 
his  death,  I  charge  yon  that  the  defend- 
ant is  not  liable,  and  your  rerdlct  should 
be  in  favor  of  defendant."  The  court  mod- 
ified the  first  of  these  Instructions  by  add- 
Ing  thereto :  "  Unless  there  was  want  of 
ordinary  care  In  the  method  or  manner 
in  which  the  company  undertook  tu  secure 
the  torn-table,  and  yon  believe  that  this 
method  was- the  proximate  and  control- 
ling cause  of  the  Injury,  "—and  the  second 
by  adding  the  words :  **  If  you  do  not  far^ 
ther  find  that  the  accident  or  injury  was 
the  result  ol  want  of  ordinary  care  In  the 
manner  in  which  the  company  undertook 
to  secure  the  turn-table,  and  that  such 
want  ot  ordinary  care  was  the  proximate 
and  controlling- eanse  ot  the  Injury."  As 
BO  modified,  the  court  gave  both  Inatruc- 
tlons.  Whether  this  action  of  the  court 
was  erroneous  or  not  must  depend  upon 
the  measure  of  duty  which  appellant  owed 
to  the  deceased,  under  the  circumstances. 
It  had  erected  this  alluring  and  dangerous 
machine  In  an  open,  public  place,  and  Its 
agent  and  manager  not  only  knew  that 
>ounK  children  were  Instinctively  attract- 
ed by  It,  and  were  In  the  habit  of  playing 
npon  and  around  it.  but  that  the  method 
adopted.  If  any,  to  prerent  them  from  so 
doloe  WEB  wholly  insufflcieut.  It  certain- 
ly would  not  have  been  a  matter  of  very 
great  Inconvenience  to  have  securely  fast- 
ened or  Irwked  this  nnused  turn-table  be- 
fore the  deceased  was  Injured,  aB  was  done 
Immediately  afterwards.  And  we  think 
it  was  the  duty  of  appellant  to  so  secure 
it  as  to  prevent  injury  to  those  who,  by 
reason  of  tlieir  tender  years,  were  Incapa- 
ble of  comprehending  Is  dangerous  char- 
acter, either  by  locking  It  or  In  some  other 
way  prevoiting  access  to  it ;  and  a  failure 
to  take  such  precaution  was  negligence 
on  the  part  of  appellant.  Railroad  Co.  v. 
Htyrnn,  66  Tex.  421,  1  S.  W.  Bep.  161; 
Railroad  Co.  v.  Caldwell.  74  Pa.  St.  421; 
Nagel  V.  Railroad  Co.,  76  Mo.  653:  Kail- 
roed  Co.  v.  Bohn,  27  Mich.  603;  Hydraulic 
Works  Co.  V,  Orr,  83  Pa.  St.  832  ;  2  Ror.  R. 
B.  pp.  1121,  1122.  The  Inetrrictlon  asked 
by  appellant,  in  effect,  requested  the  court 
to  charge  the  jury,  as  matter  of  law.  that, 
tf  they  found  that  appellant  took  the  pre- 
cautions and  used  the  means  claimed  by  It 
to  secure  the  turn-table,  It  would  not  be 
liable  In  this  action :  and  we  are  of  the 
opinion  that  the  court  committed  no  error 
Id  rinsing  to  give  the  InBtmctlons  as  re 
queated.  ^The  qnestlon  whether  or  not  ap- 
pellant, under  all  the  facts  and  rircum- 
stances  of  thecase,  was  guilty  of  nef^llf^nce, 
was  for  the  Jury,  and  was  Talrly  submitted 
by  the  Instructions  given  by  the  court. 
Railroad  Co.  v.  Stout,  17  Wall.  657:  Hoye 
V.  Railway  Co.,  62  Wis.  666,  23  N.  W.  Bep. 
T.2^.D0.6— 22 


14;  Hydraulic  Works  Co.  t.  Orr,  83  Pa. 
St.,  supra.  There  appearlnfc  no  error  In 
the  record,  the  Judgment  ot  the  court  be- 
low must  be  affirmed. 

DoNBARi  Scott,  and  Stilbb,  JJ.,  concur. 

a  Wash.  St.  389) 

CiTr  OP  Oltmpia  v.  Mann. 
iSu^preme  Court  of  WasMngton.  Nov.  21,  1890.) 

MUKIOIPAL  C0RP0BA.TIO(IS— ObDINAXCES — FlBB 

LiMiTa — WooDEs  Buildings. 

1.  The  charter  of  Olympia  provides  that  the 
city  "shall  hare  power  to  make  relations  for 
the  prevention  of  aocidents  by  fire,  to  establisl^  a 
Are  aeportment  *  *  *  to  prevent  by  all  possi- 
ble ana  proper  means  danger  or  risk:  of  injury  or 
damages  by  fire  arising  from  carelessnees,  negU- 
gence,  or  otherwise,  *  *  •  and  such  other 
powers  and  privileges  not  herein  specially 
enumerated,  as  are  incident  to  municipal  corpo- 
rations of  like  character  and  degree. "  Held,  that 
the  city  has  implied  power  to  pass  an  ordinance 
creatlnig  fire  limits,  and  prohibiting  the  erection 
of  any  wooden  buildings  therein. 

2.  An  ordinance  fcn-biddloK  the  erection  of 
any  wooden  baildlng  within  the  fire  limits  as 
therein  set  out,  except  by  special  permission  of- 
the  cotmoil,  Is  valid.   Stilbs,  J.,  dissenting. 

Appeal  from  superior  court,  Thurston 
county. 

C.  H.  Ajrer  and  B.  F.  Dennisoa,  for  appel- 
lant. J.  W.  Robinson  and  Va.yana.ugb  A 
F^teb,  tor  appellee. 

Andbbs,  C.  J.  Appellee,  being  the  own- 
er of  a  vacant  lot  on  Fourth  street,  in 
Olympia,  deectibed  as  lot  1  in  block  24  ot 
the  town  (now  city)  of  Olympia,  and  be- 
ing dcelrons  of  erecting  thereon  a  two- 
story  frame  building  to  be  used  as  store- 
rooms and  offices,  applied  to  the  city 
council  of  said  city,  In  accordance  with 
section  8  ot  ordinance  No.  804  of  said  city, 
entitled  "An  ordinance  defining  the  fire 
limits,  and  to  protect  property  from  fire, " 
approved  April  24, 18S9,  for  a  permit  to 
erect  said  building.  The  said  lot  being 
within  the  fire  liiiiitB.  as  established  by 
said  ordinance,  the  city  council  refused 
permission  to  erect  the  proposed  bulldiUR, 
and  notified  appellee  not  to  undertake  the 
erection  of  the  same.  Appellee  thereupon 
brought  this  action  to  perpetually  enjoin 
and  restrain  the  city  «nd  Its  officers  tniro, 
in  any  manner,  enforcing,  or  attempting 
to  enforce,  said  ordinance  against  him  or 
his  employes  laboring  upon  said  buUdlnK- 
In  his  complaint  he  alleges,  substantially, 
in  addition  to  the  facts  above  mentioned, 
that  the  boundaries  of  said  fire  limits,  as 
fixed  by  said  ordinance,  are  unreasonable, 
injurious,  and  inequitable,  and  the  same 
was  passed  with  a  desire  to  force  brick 
and  stone  buildings  on  Fourth  and  Main 
streets,  and  increase  the  value  of  neigh- 
borlnfc  property  at  the  expense  of  those 
intending  to  improve:  and  that  since  the 
passage  of  said  ordinance,  and  the  rejec- 
tion of  plaintiff's  application  for  a  permit, 
the  Bald  city  has  granted  permits  for  the 
erection  of  wooden  buildings  within  said 
fire  limits,  but  not  on  Main  or  Fourth 
streets,  whei-eby  the  danger  of  conflagra- 
tion has  been  much  more  Increased  than 
It  would  be  by  the  erection  of  plaintiff's  de- 
sired building;  that  said  ordinance  Is  null 
and  void;  that  the  said  city  had  and  has 
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no  authority  to  create  or  maintain  fire 
limits;  that  the  ordlnauw  i^  void  aiao  (or 
want  of  conformity  to  the  city  cbarter, 
and  federal  laws, even  If  the  city  had  sacta 
power  that  a  coort  of  equity  should  pro- 
hibit its  enforcement;  that  the  city  has  no 
authority  to  declare  anything  a  nuisance, 
and  only  has  authority  to  abate  such 
nuisances  as  are  known  and  defined  by 
statute.  The  complaint  further  sets  forth 
the  penalty  prescribed  by  said  ordinance 
for  its  violation,  and  avers  that  the  de- 
Ibnilant.  the  city  ot  Olympla,  through  Its 
marshal,  threatens  to  arrest  plaintiff,  and 
all  those  who  may  be  found  at  worli  on 
said  building;  that  he  has  a  large  number 
of  men  employed  and  ready  to  commence 
worli  on  said  building,  and  that  unless 
the  city  and  Its  officers  are  restrained  and 
prohibited  rrom  enforcing  said  ordinance 
plaintiff  wfll  suffer  great  and  Irreparable 
damage,  tor  which  there  Is  no  speedy  or 
adequate  remedy  at  law,  and  that  the 
threatened  arrests  will  create  great  and 
vexatious  litigation.  To  this  complafnc 
the  defendant  filed  a  general  demurrer, 
which  was  overruled  by  the  court,  and, 
defendant  electing  to  stand  upon  the  de- 
murrer, jodgmcoit  was  rendered  tor  plain- 
tiff, from  which  defendant  appeals  to  this 
court. 

We  are  therefore  called  upuu  to  decide 
the  question  whether  the  city  ordinance 
complained  of  Is  oris  not  valid,  or,  in  oth- 
er words,  whether  the  dty  council  wereie* 
gaily  empowered  to  pass  It.  This  ordi- 
nance, after  setting  out  the  boundaries  of 
the  fire  limits  within  the  city,  among 
other  things, provides  as  follows:  "Sec. 7. 
\o  wooden  building  shall  be  constructed 
wtthln  the  fire  limits,  provided  that  the 
city  council  may  grant  permits  to  con- 
struct wooden  buildings  within  the  fire 
limits  as  her^nafter  provided.  •  •  » 
Sec.  10.  Any  person  who  shall  erect,  or 
cause  to  be  erected,  or  assist  In  the  erec- 
tion of.  any  building  contrary  to  the  prb- 
Tlalons  of  this  ordinance,  or  shall  main- 
tain and  refuse  to  remove  any  building 
erected  contrary  to  the  provisions  of  this 
ordinance  for  ten  day«  after  receiving  no- 
tice to  remove  the  same  from  the  flre- 
wardens,  shall,  upon  conviction  thereof, 
be  deemed  guilty  ot  a  misdemeanor,  and 
foe  fined  In  any  sum  not  greater  than  one 
hundred  dollars,  or  be  imprisoned  iu  the 
city  Jail  not  more  than  thirty  days,  or  be 
both  fined  and  imprisoned,  at  the  discre- 
tion of  the  court."  This  ordinance  is  as- 
nalied  by  ccunsel  for  appellee  upon  the 
ground  that  the  city  charter  did  not  au- 
thorize its  passage,  and  upon  the  further 
ground  that  It  Is  unreasonable,  or  rather 
that  the  boundaries  of  the  fire  limits  are 
"unreasonable.  Injurious,  and  Ineciutta- 
ble. "  Among  the  powers  granted  tu  the 
city  of  Olympla  by  its  charter,  and  which 
are  relied  on  by  appellant  to  sustain  the 
ordinance  in  question,  are  these:  "The 
city  of  Olympla  shall  have  power  to  make 
regulations  for  the  prevention  of  accidents 
by  fire,  to  organize  and  establish  a  fire  de- 
partment, and  make  and  ordain  rules  for 
the  government  of  the  same;  to  provide 
fire-engines,  and  other  apparatus,  and  to 
levy  and  collect  special  taxes  for  that  pur- 
pose; •  •  •  to  prevent,  by  all  possible 


and  proper  means,  danger  or  risk  of  In- 
Jury  or  damages  by  fire  arising  from  care- 
lessness, negligeoce,  or  otherwise;  *  *  • 
tu  adopt  proper  ordinances  for  the  govern- 
ment of  the  city,  and  to  carry  Into  effect 
the  powers  given  by  this  act;  •  •  • 
and  the  city  of  Olympla  shall  have  such 
other  powers  and  privileges,  not  herein 
specially  enumerated,  as  are  incident  to 
municipal  corporations  of  like  character 
and  degree."  The  learned  counsel  for  ap- 
pellee contends  with  much  eamestneMs 
that,  notwithstanding  these  legislative 
grants,  the  city  had  no  power  to  enact 
the  ordinance,  for  the  reason  that  the 
powers,  if  any,  conferred  by  the  charter 
are  general  In  thelrnature,  and  that  a  spe- 
cial grant  ot  power  Is  necessary  to  au- 
thorise the  establishment  of  Are  limits,  or 
the  prevention  of  the  erection  of  wooden 
buildings  within  the  city.  To  sustain  this 
position  counsel  cites,  among  others,  the 
following,  as  especially  In  point:  City  of 
Keokuk  v.  Scroggs,  39  Iowa,  447;  Pye  v. 
Peterson,  45  Tex.  812;  Kneedler  v.  Bor- 
ough of  Norrlstown,  100  Pa.  St.  368;  City  of 
Champaign  v.  Harmon,  98  111.  491;  and 
Mayor,  etc.,  v.  Thome»  7  Paige,  ^1. 

In  the  case  of  City  of  Keokuk  r.  Scroggs, 
it  appears  that  the  original  charter  con- 
ferred a.  general  power  upon  the  city  to 
make  such  ordinances  as  should  be  neces- 
sary to  secure  the  city  and  its  Inhabitants 
from  injury  by  lire.  This  charter  was 
amended,  and  the  amendment  ctmtained  a 
full  and  specific  enumeration  of  the  acta 
which  the  city  might  do  for  the  purposes  of 
guarding  agalnstcaiamitlesby  fire.  Inthe 
enumeration  of  powers  In  the  amended 
charter  nothing  was  said  about  the  con- 
trolof  wood  or  lumber  yards,  Tbedefend- 
ant  was  prosecuted  tor  the  violation  of 
that  portion  of  the  city  ordinance  relating 
to  the  location  of  lumber  yards  within  the 
fire  limits.  And  the  court  said:  "The 
power  to  pass  an  ordinance  reqnlring  tbe 
removal  of  a  lumber  yard  from  a  specified 
portion  of  the  city  is  not  expressly  con- 
ferred in  the  charter,  nor  can  it  be  claimed 
that  It  is  necessary  to  make  the  power 
conferred  available."  And  fnrth^  that 
the  general  provision  contained  in  the 
original  charter  has  become  absorbed  In 
the  particular  enumeration  In  the  amend- 
ment. "Therefore  whatever  power  is  con- 
ferred upon'the  city  respecting  fires  must 
be  found  in  the  amendment  to  the  char- 
ter. "  There  being  neither  a  general  nor 
special  power  In  the  charter  authorizing 
the  city  to  enact  the  ordinance  as  to  lum- 
ber yards,  the  court  held  no  such  power 
existed. 

The  case  of  Pye  v.  Peterson,  45  Tex.  312, 
was  a  case  Involving  the  validity  of  a  flre 
ordinance.  The  charter  provided  gener- 
ally that  tbe  city  might  bave.iiower  to 
"ordain  and  establish  such  acts,  laws, 
regulaiions.  and  ordinances  not  Inconsist- 
ent with  the  constitution  or  laws  of  this 
state  as  shall  be  needful  tor  the  govom- 
ment,  Interests,  welfare,  and  good  onler  of 
said  body  politic,"  also  "to  abate  and  re- 
move nuisancesand  to  punish  tbe  authors 
thereof  by  penalties,  fine,  and  Imprison- 
ment, and  to  defineand  declare  what  shall 
be  nuisances. "  And  the  court  said  that 
"without  an  express  grant  a  city  cannot 
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establish  fire  limits,  declare  wooden  bnlld- 
IngB  erected  therein  to  be  Dulsanceis,  and 
to  provide  for  the  removal  ot  aach  bnlld- 
infpi  and  the  punlBhment  ot  those  erecting 
them."  And  in  thlft  cane  the  court  also 
said:  "The  form  of  theordlnanceindicatea 
that  It  was  framed  under  the  latter 
elnnse."  And  the  point  really  decided  was 
that  the  council  had  no  power  to  declare 
wooden  bnildinge  to  be  nuisances. 

In  the  case  of  Kneedler  t.  Borough  of 
Norristown,  100  Pa.  St.  368,  the  court 
says:  "The  charter  of  the  borough  of 
Norristown  contains  no  authority  to  the 
council  to  enact  orditiauces  prohibiting 
the  erection  of  wooden  buildings.  Nor  Is 
there  anything  in  the  gi'^nt  of  general 
powers  conferred  upon  the  borough  from 
which  such  an  authority  can  be  necesRari- 
ly  Inferred  or  to  which  It  Is  Indispensa- 
ble." But  the  court  was  apparently  In- 
flnencedln  ito  decision  by  the  fact  that  the 
legislature  had  prevloaaly  assumed  juris- 
diction of  the  subject,  and  had  expressly 
enacted  that  wooden  buildings  shouldnot 
be  erected  pn  certain  streets  of  the  town, 
which  fact  was  a  very  strone  reason  forthe 
condaslon  that  It  had  not  deles;ated  the 
power  c'almed  to  the  borough  Itself.  And 
farther,  the  court  seems  to  c<mcede  that  if 
the  power  to  enact  tbeordinance  bad  been 
conferred  by  the  charter  of  the  boroogb, 
or  conid  necessarily  be  implied  from  any 
of  the  provisions  thereof,  it  would  have 
been  valid. 

The  controversy  In  the  case  of  City  of 
Champai«:n  v.  Harmon,  98  ill.  491,  arose 
out  of  a  claim  made  by  the  city  to  certain 
real  estate  purcbaned  by  it  at  a  tax-sale. 
And  the  court  very  properly  held  that, 
while  the  city  had  the  power  to  purchase 
and  hold  real  estate  necessary  tor  corpo- 
rate purposes,  it  could  not  do  so  for  the 
purposes  of  speculation  without  special 
power  granted  to  that  end. 

The  case  of  Mayor,  etc.,  v.  Thurne,  7 
Paige,  261,  seems  strongly  to  support  the 
position  of  appellee.  Other  cases  are  also 
cited  by  counsel  bearing  more  or  less  di- 
rectly upon  the  point;  but,  In  view  of  the 
provisions  of  the  charter  under  consider- 
ation, and  of  the  decisions  of  otlier  courts 
of  high  standing  and  ability  to  the  con- 
trary, we  do  not  feel  bound  by.these  decis- 
ions. In  fact  we  do  not  think  they  are 
sustained  by  the  better  reason,  or  by  the 
weight  of  authority. 

Judge  Dillon  defines  the  powers  pos- 
sessed by  municipal  corporations  to  be 
(1)  those  granted  in  express  terms;  (2) 
those  necessarily  or  fairly  implied  in  or  in- 
cidental to  thepowerglven :  and  (3)  those 
essential  to  ibe  declared  objects  and  pur- 
poses uf  the  corporation.  1  Dill.  Mun. 
Corp.  (-Ith  Ed.)  6  89. 

And  taking  this  to  be  a  correct  state- 
ment of  the  law,  it  followsthat  If  the  char- 
ter, of  Olympla,  either  expressly  or  by  nec- 
essary or  fair  implication,  gave  the  city 
council  authority  to  enact  the  ilre  ordi- 
nance, or  if  such  power  is  essential  to  the 
declared  objects  and  purposes  of  the  mu- 
nicipality, then  the  ordinance  ought  to  be 
sustained. 

The  power  to  do  a  particular  thing  may 
be,  and  often  Is,  delegated  to  a  municlpul 
corporation  In  general  terms,  and  these 


general  terms  may  be  qolte  as  broad  and 
comprehensive  as  if  expressed  In  specific 
language.  In  the  case  before  us,  the  city 
charter  cobfers  upon  the  city  power  to 
make  r^ulations  for  the  prevention  of  ac- 
cidents by  tire,  and  to  prevent,  by  all  pos- 
sible and  proper  means,  danger  or  risk  of 
injury  or  damages  by  fire  arising  from 
carelessness,  negligence,  or  otherwise. 
And  it  these  expressions  ot  the  legislature 
did  not  expressly  authorize  the  council  to 
establish  fire  limits  within  the  city,  and 
to  prevent  the  erection  ot  wooden  build- 
ings therein,  such  power  is  certainly  fairly 
implied  In  what  Is  expressed,  provided  the 
means  employed  are  proper  or  necessary 
to  prevent  accidents  or  danger  or  risk  of 
Injury  or  damage  by  fire.  The  propriety 
or  necessity  of  the  methods  to  be  pursued 
to  accomplish  the  object  sought  was  left 
to  the  discretion  of  the  council,  who  are 
the  representatives  ot  the  people  them- 
selves, aud  who  are  the  sole  legislative 
body  of  the  corporation.  The  council  hav- 
ing by  its  acts  declared  the  ordinance  to 
be  a  proper  one.  we  are  of  the  opinion 
that  this  Courtis  not  warranted  In  set- 
ting it  aside  as  invalid.  In  fact,  it  is  held 
by  learned  courts  and  text-writers  that 
municipalities  have  inherentpowertopasti 
ordinances  for  the  protection  of  Its  citizens 
from  tire,  without  express  legislative  au- 
thority. In  a  recent  work  upon  the  sub- 
ject of  municipal  poUro  ordinances  we  find 
this  language:  *'The  power  to  take  all 
measures  necessary  to  prevent  fires  and 
their  spread  is  of  prime  importance  to  the 
citizens  of  every  community.  It  belongs 
to  that  class  of  powers  exercised  for  self- 
preservation,  which  are  inherent  in  every 
municipality*  and  which  do  not  need  the 
authorization  of  an  express  grant.  Every 
precaution  possible  should  be  taken  to 
prevent  the  destruction  to  property  and 
the  danger  to  life  Incident  toconflagration ; 
and  fur  this  purpose  as  great  a  degree  of 
Interference  with  personal  rights  Is  per- 
mitted as  under  any  other  power.  Pri- 
vate interests  are  entirely  subservient  to 
the  public  safety."  "The  first  preventive 
step  taken  Is  usually  to  prescribe  fire  lim- 
its; that  la,  territorial  limits  within  which 
it  shall  be  unlawful  to  erect  certain  classes 
of  buildings.  This  Is  always  permissible." 
"Owing  to  the  extreme  importance  of  such 
regnlations,and  their  vital  Interest  to  the 
community,  one  wonld  hardly  think  that 
the  power  of  erecting  fire  limits  In  a  thick- 
ly buUt  up  district  would  ever  be  denied  ; 
still  it  Is  surpriBing  to  note  that  two 
courts  have  insisted  that  express  author- 
ity must  exist  for  such  regulations.  It 
seems  that  thelrregard  for  personal  rights 
had  been  carried  to  an  unwarranted  ex- 
tent, In  view  of  the  Importsnceof  prevent- 
ing the  destruction  of  property  by  fire, 
and,  great  as  our  regard  must  be  lor  their 
reasoning  and  conclusions,  the  rule  above 
enunciated  seems  to  be  the  tiue  one,  and 
the  great  majority  of  the  well-advised  de- 
cisions tends  to  Its  support."  Horr.  ft  B. 
Mun.  Ord.  §§  221.  222. 

In  the  case  ot  Wadleigh  t.  Oilman,  12 
Me.403,thpcourttaeld  that  an  ordinance  of 
the  city  goverument  of  Bangor  prohibit- 
ing the  erection  of  wooden  buUdingslu  the 
city  within  certain  limits  was  within  the 
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aathoiity  conlerrad,  ander  authority  In 
the  charter  'to  ordain  and  establlBh  such 
aetB,  laws,  and  resulations,  not  iDcousiet- 
ent  with  the  constitution  and  laws  ol  the 
Btate  as  shall  be  needful  to  the  good  order 
ol  said  body  politic. " 

In  Alexander  t.  Town  of  OreenTllle.  54 
Miss.  658,  tiie  court  held  that  a  power  "to 
provide  lor  the  prereution  and  extinguish- 
ment of  fires  "  Implies  a  right  to  establish 
Are  limits. 

In  Mayur,  etc.,  v.  Hoffman,  29  La.  Ann. 
651,  It  was  decided  that  a  municipal  cor- 
poration has  inherent  power,  independeat 
of  legtslatlTe  grant,  tu  forbid  the  erection 
and  compel  the  removal  ul  buildinss  formed 
of  combustible  materials,  within  the  denee- 
lybuHtup  parts  of  a  town.  And  in  Baum- 
gartaer  t.  Hasty,  100  Ind.  575,  after  citing 
authorities  sustaining  the  proposition  that 
municipal  corporations  possess  Inherent 
power  to  prohibit  the  erection  of  wood- 
en hnlldlngs  within  prescribed  limits,  and 
to  cause  their  removal,  at  page  580,  the 
court  says:  "Tliesecases  rest  on  solid  prin- 
ciple; (or  the  rule  has  always  been  that  a 
mnnicipal  corporation  baslnberent  power 
to  enact  ordinances  for  the  protection  of 
the  property  of  its  citizens  aj^nlnst  fire." 
And  the  court  saysfnrther;  "A  Itiglslatlve 
act  granting  authority  to  take  precau- 
tions against  flre,  and  ordinances  passed 
under  such  an  act  authorizing  the  removal 
of  wooden  structures  erected  within  for- 
bidden limits,  are  little  more  than  express 
declnratlone  of  the  existence  of  powers 
which  existed  at  common  law,  and  are  nec- 
essarily Implied  in  the  grant  of  a  charter 
to  a  city."  Page  681.  See,  also,  1  Dill. 
UuD.  Corp.  5405.  We  will  not  nowstop  to 
notice  other  cases  cited  by  counsel  to  the 
same  effect,  as  many  of  them  are  comment- 
ed on  and  approved  In  the  cases  already 
mentioned  by  us. 

It  Is  further  contended  bycounselfor  ap- 
pellee that  the  ordinance  Is  unreasonable, 
and  therefore  void  for  that  reason  It  for  no 
other.  This  is  a  proper  question  for  the 
court  to  determine.  The  city  council,  as 
the  legislative  body  ol  the  municipality, 
must  of  necessity  be  vested  with  more  or 
less  discretion  as  to  tlie  renHonablcness  of 
the  meanH  neceasary  to  effectuate  lawful 
objects.  Thev  arelu  a  better  position  than 
the  court  to  judge  uf  the  best  course  to 

{)nriiue,  as  w^l  as  the  methods  best  caten- 
ated to  effect  desired  results,  and  the 
courts  should  not  set  aside  or  review  their 
acts,  unless,  npon  thplr  lace,  they  arp  man- 
tfestly  unreanonable,  or  based  upon  fraud, 
or  passed  in  wanton  disregard  ol  private 
rights,  or  ara  lu  excess  of  the  poww  of  the 
councU.  Themotlvesof  the  council  cannot 
be  inquired  into,  but  roust  be  presumed  to 
have  been  to  nccompllfh  the  natural  and 
reasonable  result  of  their  act.  We  see 
notbiuR  unreasonable  in  the  ordinance, 
viewed  In  the  light  of  all  the  facts  before 
us.  Its  burdens,  if  any,  are  cast  alike  upon 
all  persons  within  the  limits  ot  the  dis- 
trict prescribed  by  It,  and  the  city  council 
had  lawful  authority  to  pass  It.  We  can- 
not see  that  It  is  unduly  oppressive,  or 
that  It  discriminates  against  any  particu- 
lar individual,  or  that  it  was  paRfted  in  a 
Rplrit  ol  wanton  disregard  of  proprietary 
rights.  For  the  loi-egoing  reasous,  the 


Judgment  of  the  court  Mow  wQI  be  re. 
versed,  and  the  causeremanded  forfurther 
proceedings  in  accordance  with  this  opin- 
ion.  So  ordered. 

HoYT.  J.,  concura. 

SooTT,  J.  I  concur  In  all  that  IssaXA  In 
regard  to  the  powerof  the  city  of  Olympla 
to  establish  fire  limits,  and  concur  in  the 
result  reached,  because  It  appears  to  me 
the  question  as  to  the  invalidity  of  the  or- 
dinance upon  the  ground  of  Its  unreasona- 
bleness is  not  properly  before  us  In  this 
cat<e.  I  do  not  think,  however,  the  city 
has  the  power,  or  can  have  It  even  by  ex- 
press legislative  enactment,  to  grant  or  re- 
fuse permission  at  Its  pleasure  to  erect 
wooden  buildings  within  a  fire-Ilmlt  dis- 
trict where  the  same  are  prohibited  by  the 
ordinance,  although  an  attempt  is  made 
therein  toexcept  cases  where  thecity  coun- 
cil should  see  fit  to  grant  a  special  permit* 
unless  certain  rules,  regulations,  or  condi- 
tions are  laid  downby  ordinance  which  ap- 
ply to  all  persons  alike,  and  are  conclusive 
In  themselves;  that  it  cannot  exercise  the 
arbitrary  power  to  grant  such  a  permission 
to  one  person  and  refuse  It  to  another  un- 
der like  conditions  and  circumstances.  Ab 
to  whether  any  of  the  provisions  of  this 
ordinance  have  this  effect,  or  might  be  so 
applied,  and  If  so  whether  the  entire  ordl- 
nanre  is  thereby  invalidated,  or  rendered 
void  only  in  so  far  as  it  relates  to  the 
granting  of  such  special  permits,  and  be 
otherwise  valid,  which  would  prohibit  the 
erection  of  all  wooden  buildings  within  the 
prescribed  district  without  exception,  t 
desire  not  to  rapress  an  opinion  In  the  ab- 
sence of  an  argument  of  the  particular 
questions.  Powers  granted  to  a  municipal- 
ity must  be  reasonably  and  fairly  exercised, 
and  its  laws  made  applicable  to  all  alike. 
The  attempted  enforcement  ol  power  and 
the  unreasonableness  and  injustlceof  ordi- 
nances whereby  a  different  result  could  be 
brought  about,  or  this  principle  violated, 
can  belnqulred  Into  to  this  extent  at  least. 
There  was  no  attempt  to  attack  the  ordi- 
nance upon  this  ground  in  the  compfaint, 
but  it  Is  alleged  to  be  void  because  the 
boundaries  of  the  fire-limlC  district  as 
fixed  therein  are  unreasonable,  nithont 
stating  the  facts  wherein  such  unreasona- 
bleness consists. 

Stiles,  J.  T  dissent.  No  objection  was 
made  upon  the  argument  here  to  the  dis- 
cuKBlun  of  the  question  as  to  the  equality 
and  fairness  of  sections  7-9  of  the  ordi- 
nance which  it  was  assumed  was  raised 
by  paragraph  7  of  the  complaint,  and  to 
my  mind  those  sections  set  up  such  a  sys- 
tem of  arbitrary  control  of  buildings  In' 
the  cityol  Olympia  bythe council  as  is  not 
entitled  to  be  termed  reasonable.  The  ee« 
tabllshment  ol  fire  limits  means  the  desig- 
nation ol  a  territory  within  which  wooden 
buildings  must  not  be  erected.  But  this 
ordinance,  while  it  designates  ItmitB,  and 
says  that  no  wooden  buildings  shall  be 
constructed  therein,  clearly  shows  by  Its 
context  that  that  was  not  Its  real  pur- 
pose. The  true  purpose  ol  it  was  to  com- 
pel every  pe  rson  desiring  to  erect  a  wood* 
en  building  to  go  before  the  council,  whidi 
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retained  within  Itsell  tbe  power  to  nay 

whether  he  should  erect  It  or  not,  not  ac- 
cording to  any  fixed  rules  of  determina- 
tion, under  which  all  applicants  would  be 
treated  alike,  but  without  rules  or  regu- 
lations, whereby  favoritism,  or  Influence, 
or  other  motives  nut  proper  to  the  deter- 
mination of  such  a  question,' might  enter 
Into  and  actually  determine  It.  If  there 
were  to  be  exceptions  to  the  ordinance,  the 
exceptions  should  have  been  declared,  and 
regulations  mHde  under  which  they  could 
have  been  availed  of.  If  there  was  terri- 
tory embraced  in  the  ordinance  within 
which  it  was  not  expected  to  enforce  the 
ordinance,  by  reason  of  Its  unsettled  con- 
dition. It  was  unreasonable  to  so  embrace 
It.  and  the  limits  should  not  have  been  ex- 
tended over  it  nntll  such  time  as  thecondi- 
ti6nB  were  proper  for  such  extension.  I 
concur  in  holding  that  the  city  of  Olympla 
has  the  power  to  ordain  fire  limits  Implied 
In  Its  charter;  but  I  cannot  agree  that 
such  an  ordinance  was  ever  contemplated 
by  the  legislatnre,  and  therefore  hold  the 
coort's  action  In  oTermllng  tjie  demurrer 
to  have  been  eminently  right. 

a  WaBh.  St.  418)   


Ritchie  v.  Gsifpithb  et  al. 
{Supreme  Court  of  WasMngton.   Dec.  19,  1800.) 
VMMDcat  Awa  Vaiciin  —  Boka  Fnn  Fubohaihr— 

RSCOBSIHO  DSEP. 

1.  The  mere  delivery  of  a  deed  to  a  county 
andltor  for  record  is  not  coDBtructive  notice  to  a 
bona  fide  purchaser,  where  the  anditor  neicleots 
to  record  uie  same,  in  accordance  with  the  reg- 
istry law.  Distiuguiahins  Lytle  v.  SUte,  9  How. 
815. 

2.  8es8.  Laws  Wash.  T.  1869,  pp.  813,  314, 
18,  IS,  34,  provide  that,  when  deeds  are  kivQn  to 
a  oonnty  auditor  for  record,  he  shall  oote  Uie  time 
tt  fllinr  in  an  index  hook,  with  a  reference  to  the 
book  where  recorded,  and  witb  names  of  parties, 
diBocription  of  property,  etc.  Beld  that,  without 
a  compliance  with  these  provisions,  the  record 
affects  no  party  with  notice. 

Appeal  from  superior  court,  Clallam 
eounty;  Morris  B.  Sachs,  Judge. 

Bush  tfi  Noyes,  for  appellant.  JobosonA 
Moody,  for  appellees. 

DiixnAR,  J.    The  first  question  to  bo 
dectiletl  in  the  consideration  of  this  case  is, 
does  a  grantee,  who  deposits  bis  deed  for 
record  In  the  auditor's  office,  wiiere  It  Is 
received  by  that  ofHcer,  dischai^ehls  duty 
of  notice  to  the  public,  so  that  his  title 
cannot  be  prejudiced  through  the  fault  or 
Diligence  of  the  auditor  in  not  recording 
said  depd,  in  accordance  with  the  require- 
ments  of  the  registry  laws?  ifitiscon- 
clnded  that  he  dues  so  dlschargn  tils  duty, 
and  that  constructive  notice  Is  thusgiven. 
It  will  be  conclusive  of  this  case;  and  It 
will  not  be  necessary  to  enter  Into  the 
question  of  whether  or  not  the  Index  is  an 
eaeentiul  part  of  the  record.   It  will  be 
Been  that  Important  qiipstlons  arise  iiere, 
aCrectlug  valuable  rights,  and  that,  which- 
ever way  they  are  decided,  a  hardship  will 
be  Imposed  upon  an  Innocent  party.  In 
one  Instance,  the  first  grantee  relies  on  the 
officer,  who  is  a  creature  of  the  law,  to  do 
bis  duty;  and  in  the  other,  the  purchaser, 
reposing  faith  aud  confidence  in  the  i-or- 
rectneas  of  the  record,  actu  upon  it.  Shall 
*he  deed  prevail,  or  the  record  of  it?  On 


the  first  question  tliere  la  a  somewhat  per- 
plexing conflict  of  authority ;  some  courts 
holding  thata  deed  Is  recorded,  in  contem- 
plation of  law,  when  It  Is  entitled  to  regis- 
tration, and  Is  deposited  with  the  recorder 
In  his  ofiice  for  that  purpose,  and  If, 
through  any  fraud  or  neglect  or  mistake 
of  Che  recording  officer,  the  proper  notice 
is  not  conveyed  to  a  snbsequeoitpurchaBer 
or  incumbrancer,  that  the  miBfort*ine 
will  fall  upon  the  subsequent  purchaser; 
while  other  courts  hold  the  opposite  doc- 
trine, that  the  onus  Is  on  the  grantee,  who 
deposits  his  deed  with  the  recorder,  to  see 
that  every  step  is  talcen,  and  every  act 
dune,  that  Is  prescribed  by  the  reglatiy 
laws.  For  collated  authorities  on  this 
question,  see  Mangold  v.  Barlow,  61  Miss. 
6ir7;  and  Wade,  Notice,  pp.  70-73.  In 
many  of  the  esses,  however,  that  are  cited 
as  holding  the  doctrine  claimed  by  plain- 
tiff, the  courts,  on  a  careful  investigation, 
are  found  to  have  based  their  opinions  on 
statutes  materially  different  from  ours; 
and  others,  on  the  peculiar  clrcamstanceB 
of  the  ease.  The  enunciation  by  the  su- 
preme court  of  the  United  States,  In  Lytle 
T.  State,  9  How.  316,  that  "It  Is  a  well- 
established  fact  that  where  an  individual 
In  the  prosecution  of  a  right  does  every- 
thing which  the  law  requires  bim  to  do, 
and  be  falls  to  obtain  his  right,  by  the 
misconduct  or  neglect  of  a  public  omcer, 
the  law  will  protect  him, "  has  been  large- 
ly relied  upon  by  the  plaintiff,  and  has 
been  quoted  by  a  majority  of  the  cases  re- 
ported, which  hold  to  plaintiff's  view,  but 
In  none  of  these  cases,  that  we  have  seen, 
have  the  circumstances  of  that  case,  which 
called  forth  the  opinion,  been  reported. 
To  get  the  fall  scope  and  meaning  of  tiiit> 
expression,  we  must  not  regard  It  as  u 
segregated  proposition, Independentof  the 
case  under  consideration,  and  applicablp 
to  all  cases ;  for  Judges,  In  rendering  opin- 
ions, use  expressions  with  reference  to  the 
application  of  principles  involved  In  the 
case  under  consideration,  and  the  lan- 
guage employed  mnst  be  construed,  and 
Its  meaning  gathered,  from  an  examina- 
tion of  the  questions  Involved,  the  drcum- 
fitances  surrounding,  and  the  argument 
that  leads  up  to  the  utterance,  or,  in 
homely  phrase.  It  is  necessary  to  know 
what  the  court  was  talking  about,  OI 
course,  there  are  certain  underlying  or 
basic  principles  of  law,  from  the  true 
dednctlons  of  which  are  eonatructed  la' 
gal  luaTlms,  which  may  be  stated  as  In- 
dependent propositions,  and  which  will 
admit  of  no  modification;  but  thcexam- 
Intitlon  of  the  case  cited  shows  that  the 
quoted  utterance  of  the  eminent  Judge  has 
no  application  to  the  principles  lavolved 
In,  and  the  clrcnrastnnces  surrounding, 
this  case.  That  was  a  case  where  a  pre- 
emption claimant  tried,  through  a  saccea- 
sion  of  years,  to  obtain  title  to  some  frac- 
tional subdivisions  of  land,  and  was  pre- 
vented, not  by  any  negligence  of  the  regis- 
ter and  receiver  in  the  land-ofllce,  but  on 
account  of  their  construction  of  the  law, 
and  circular  instructions  from  the  general 
land-oftice.  Afterwards,  by  act  of  congress 
granting  a  thousand  acres  of  land  to  the 
state  of  Arkansas,  for  the  purpose  of  build- 
ing a  court-house,  the  governor  selected 
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and  ftold  the  land  In  controveray  to  one 
RuMell,  under  whom  the  defendants  held. 
Of  course,  many  Intereetinf?  qnestiuns  wers 
raised  during  the  trial  of  thlscaHe;  but 
the  particular  circumstances  of  the  case, 
which  called  out  the  quoted  utterance,  and 
the  Intended  applications  ot  tbe  principles 
therein  ennnciated,  can  probably  be  gath- 
ered from  the  balance  ot  the  paragraph 
I'nllowlnff  the  quotation,  which  Is  as  fol- 
lows: "In  this  case  the  pre-emption  right 
ol  Cloyes  having  been  proved,  and  an  offer 
to  pay  the  money  for  the  land  claimed  by 
him,  under  tbe  act  of  1830,  nothing  more 
could  be  done  by  him,  and  nothing  more 
could  be  required  of  blm  under  that  act; 
and,  subsequently,  when  be  paid  the  mon- 
ey to  the  receiver,  under  subsequent  acts, 
the  surveys  being  returned,  he  could  do 
uuthlng  more  than  to  offer  to  enter  the 
fractions,  which  the  register  would  not 
permit  him  to  do."  Thus  It  will  be  seen 
that  none  of  the  principles  Involved  in  tbe 
case  at  bar  were  involved  In  that  case, 
and  It  shows  the  misleading  tendency  of 
quoting  detached  sentences  from  tbe  opin- 
ions of  courts.  In  that  case,  the  action  of 
Cloyes  was  at  every  step  a  matter  of  pub- 
lic record,  and  of  ufhclal  report,  and  the 
whule  clrcnmstunces  of  the  case  show 
that  the  defendants  had  actual  notice  of 
bis  claim,  tfaoagh  some  of  them  dented 
such  a  notice  Id  tbe  answer,  while  others 
admitted  that  they  had  heard  ofbla  claim, 
but  believed  It  to  be  fraudulent;  but  the 
court  spoke  with  reference  to  the  acts  of 
an  officer  acting  in  a  Judicial  capacity,  and 
deciding  questions  of  law, — decislona  and. 
acts  over  which  tbe  plaintiff  could  not 
possibly  exercise  any  supervision  or  con- 
trol. It  will  certainly  not  be  hard  to  see 
that  a  very  different  rule  might  obtain, 
when  tbe  act  required  by  the  applicant 
was  purely  ministerial,  and  which  he  had 
a  right  to  seewns  done  in  the  mannet  pre- 
scribed by  law.  It  is  doubtful  If  the  Judge 
who  rendered  that  opinion  would  have 
concluded  that  the  grantee  "had  done 
everything  which  the  law  required  htm  to 
do,**  when  he  contented  himself  with  sim- 
ply banding  his  deed  to  the  auditor,  with- 
out exhibiting  any  further  concern  about 
it.  In  our  Judgment,  the  scope  and  mean- 
ing ot  this  opinion  has  been  entirely  mls- 
coDstmed,  when  applied  to  this  character 
of  cases. 

In  Mangold  v.  Barlow,  61  Miss.  503, 
and  one  ot  the  best  argued  coses  suHtala- 
ing  the  doctrine  that  the  onus  in  on  the 
purchaser,  aud  a  case  whlcrfi  Is  also  large- 
ly quoted,  the  court  bases  Its  opinion  on 
the  peculiar  language  of  tlie  Mississippi 
statute,  which  declares  that  certain  In- 
struments''shall  beToid.  as  to  all  cred- 
itors and  subsequent  purchasers  forvalua- 
ble  consideration,  without  notice,  unless 
they  shall  be  acknowledged  or  proved, 
and  lodged  with  the  clerk  ot  the  chancery 
court  of  the  proper  county,  to  be  i-ecord- 
ed. "  Here  the  statute  seems,  by  expresH 
terms,  to  make  tbe  lodging  ot  the  proper- 
ly proved  Instrument  with  the  clerk  the 

{)root  of  constructive  notice.  And  thus  It 
B  with  a  great  majority  of  cases  cited  in 
favor  of  plaintiff's  theory.  A  close  exam- 
ination of  them  will  show  that  the  opin- 
ion Is  based  upon  some  express  language 


ol  the  atatate.  which  would  Jnetify  the 
conclnslon  reached;  but,  on  the  general 
proposition,  however,  the  decided  welglit 
of  authority  seems  to  be  in  favor  of  the 
view  that  the  record  can  be  relied  upon  by 
sobseriuent  purchasers,  without  actual 
notice,  and  that  constructive  notice  can- 
not be  given  by  an  attempt  to  comply 
with  the  registry  laws.  And  this  view 
we  think  Is  supported  by  right  reasoning,, 
and  founded  on  principles  of  equity  and 
justice. 

As  is  most  admirably  stated  by  Mr. 
Jones,  In  his  work  on  Mortgagee:  "Reg- 
istry laws  are  intended  to  fumtsh  the  nest 
and  moat  easily  accessible  evidence  of  the 
title  to  real  estate,  to  the  md  that  thoae 
designing  to  purchase  may  be  fully  in- 
formed of  Instruments  of  prior  date,  affect- 
ing the  subject  of  their  contemplated  par- 
chase;  and  also  that, bavlngavalled  them- 
selves ot  this  means  of  knowledge,  they 
may  rest  there,  and  purchase  in  absolute 
security,  provided  that  they  do  so  with- 
out knowledge,  information,  or  such  sug- 
gestion from  other  facts  as  would  be  gross 
negligence  to  Ignore  of  some  antecedent 
conveyance  or  eqnitable  claim."  The 
recorder  cannot  be  considered  the  agent 
ot  the  purchaser,  as  Is  asserted  by  some  of 
the  authorities.  It  Is  a  much  fairer  con- 
strnction  of  thelaw.  and  more'  In  harmony 
with  the  law  of  agency  gsnerally,  to  con- 
sider him  the  agent  of  the  party  who  has 
the  bnslnesB  transaction  with  him,  who 
gets  him  to  do  the  work.  And  to  him  he 
should  be  responsible  for  any  damage 
flowing  from  his  refuHal  or  neglect  to  do 
tbe  work  according  to  the  contract  be- 
tween them;  and  that  contract  Is,  either 
express  or  Implied,  that  the  Instrument 
shall  be  recorded  according  to  law.  That 
Is  what  the  grantee  pays  him  to  do,  and 
he  must  see  to  tt  that  bis  work  Is  done 
right,  or  accept  the  consequences  as  be- 
tween himself  and  tlilrd  parties,  who  are 
misled.  It  cannot  be  said  That  ttie  pur- 
chaser Is  alone  subject  to  damages  from 
tbe  non-recording  of  the  Inatrument.  The 
very  object  In  having  it  recorded  Is  to 
give  constructive  notice  to  Innocent  pur- 
chasers, and  to  protect  the  grantee's  title 
agninstsaid  purchasers.  The  law  imposes 
upon  him  the  duty  of  having  bis  deed  re- 
corded. It  Is  not  the  attempt  to  record  a 
deed  that  the  law  requires;  but  It  Is  the 
recording  of  the  deed.  It  would  be  an 
empty  benefit.  Indeed,  that  would  accrne 
to  the  buying  public  If  the  attempt  to  re- 
cord were  held  to  take  the  place  of  the  rec- 
ord. The  obligation  rests  upon  the  gran- 
tee to  give  the  notice  required  by  the  law. 
He  controls  the  deed.  He  cau  put  it  on 
record  or  not,  as  he  pleases.  Be  baa  the 
right  and  tbe  opportunity  to  see  that  the 
work  Is  dune  as  he  directs  It  to  be  done, In 
legal  manner.  No  one  else  has  this  op- 
portunity, and  It,  from  any  cause,  be  falls 
to  give  the  notice  required  by  law,  the 
consequences  must  fait  on  him.  It  may  be 
a  hardship;  but,  where  one  of  two  inno- 
cent persons  must  suiYer,  the  rule  is  that 
the  misfortime  must  rest  on  tbe  person  in 
whose  business,  and  under  whose  control, 
it  happened,  and  who  had  It  In  his  power 
to  avert  It.  Any  other  rule  would  be  ab- 
horrent to  oor  natural  Ideas  ol  right,  anil> 
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would  render  perilous  every  buninesa  en- 
terprise. Tbe  fact  that  the  recorder  pelves 
to  tbe  f^antee  a  certificate  that  the  deed 
Is  properly  recorded  does  not  relieve  him 
of  the  responsibility  ol  seelnK  that  Jt  Is 
actually  snrecordnd.  Tho  certificate  binds 
no  one  bnt  tbe  recorder,  and  cannot  possi- 
bly, under  any  known  rule  of  law  or 
ethics,  attect  tbe  rich  ts  of  an  innocent  pur- 
chaser, who  cannot  be  bound  by  a  trans- 
action to  which  lie  is  In  no  sense  a  party, 
of  which  he  has  no  knuwledjee,  and  for 
which  he  Is  In  no  way  responsible.  As 
ve  before  Intimated,  It  might  aid  the 
grantee  In  recovering  damages  from  the 
auditor,  but  could  do  no  more  than  that. 
The  record  is  the  essence  of  the  law.  The 
recorder  Is  only  a  convenient  Instrument 
for  the  use  of  those  whose  duty  It  Is  to 
make  the  record.  If.  under  the  law,  a 
public  record  were  kept,  whm  erery 
grantee  was  reqnlred  to  confe  and  record 
bis  deed,  he  could  certainly  not  plead  his 
own  mistakes  or  negligence;  and  the  only 
reason  why  every  man  Is  not  allowed  to 
rvcord  his  own  luetruments  Is  simply  that 
the  record  can  be  kept  in  a  legible,  orderly, 
and  presentable  manner;  and  tbe  law  pro- 
vides one  m»n  to  do  tbe  work  for  the 
many;  or,  In  other  words,  makes  the  one 
man  the  atrent  for  tbe  many,  and  who 
does  the  work  at  their  instance,  and  un- 
der their  pay  and  control.  It  Istrue  that, 
In  another  department  of  his  work,  he 
may  be  said  to  be  the  agent  of  the  pur- 
chaser, or  searcher  of  the  records ;  tor  the 
law  also  makes  bim  the  cnatodlan  of  the 
record  books.  Every  man  has  aright  to 
see  the  records.'and  the  law,  tor  the  pur- 
pose of  preserving  the  records,  and  assist- 
ing the  searcher  of  the  records, constitutes 
the  recorder  their  keeper,  who,  at  certain 
hours,  found  by  the  law  to  be  reasonable, 
muRt  exhibit  them  to  all  who  wish  to  see 
them,  and  must  also  certify  to  wbat  the 
record  shows,  when  requested  so  to  do, 
and  paid  tor  said  services;  and  if,  in  the 
exercise  of  either  of  these  duties,  he  either 
misrepresrnts  the  books,  by  exhibiting 
false  or  blind  records, or  makes  a  false  cer- 
tificate, vhether  through  fraud  or  negll- 
cence,  the  person  for  whom  the  service 
la  rendered  must  suffer  the  damage,  it 
«ny  flow  from  the  negllgmt  or  fraudulent 
Act,  and  his  only  remedy  Is  against  the 
recorder  for  damages.  A.  employed  the 
recorder  to  search  the  records,  and  the 
•cwcorder  certified  to  A.  that  the  record  title 
to  acertiiin  tract  of  land  stopped  with, 
■and  rested  In,  B.,  upon  the  strength  of 
which  A.  purchased  of  B.,  for  a  valuable 
conslderutiun.said  land,  and  It  afterwards 
-evenluuti'd  that  C.  had  a  good  deed  on 
record  forthesame  land,  which  tbe  record- 
er overlooked.  No  well-regulated  court 
■would,  we  think  hold  that  the  title  ol  C. 
-would  he  Jeopardized  by  the  mistaken  cer- 
tificate of  the  recorder.  We  cannot  cun- 
-celve  how  the  inconsistency  or  injustice 
would  be  diminished  by  holding  that  the 
Innocent  purchaser  did  not  have  a  right 
to  r^ly  on  the  true  record,  or  that  the 
^antee  would  be  protected  by  the  false  or 
mistaken  certificate  otthe  recorder. 

With  this  view  ot  the  case.  It  becomes 
necessary  to  Investigate  the  next  question 
JuTUlved,  vii. :  lathe  Index  an  esBentlal 


J)art  ot  the  record,  under  the  registration 
aws  of  this  state?  On  this  proposition, 
also,  there  Is  conflict  of  authority,  though 
the  confiict  In  many  cases  is  more  seeming 
than  real ;  for,  as  with  the  first  question 
dlscQssed,  a  great  many  of  the  decisions, 
which  are  cited  as  In  point  on  theabstract 
principle,  prove,  upon  close  investigation, 
to  have  been  decided  upon  statutory  pro- 
visions differing  materially  from  ours. 
And  as  constructive  notice,  by  means  of 
recorded  Instruments,  depends  wholly  up- 
on statutory  provisions,  we  will  Srst  ex- 
amine the  statute  In  force  at  that  time. 
The  statutra  In  force  at  the  time  of  the  al- 
leged constructive  notice  will  be  found  In 
the  Session  Laws  of  1869,  on  pages  31^,314, 
and  315,  and  the  sections  to  be  construed 
In  this  case  are  as  follows:  "Sec.  18.  The 
auditor  of  each  county  In  this  territory 
shall  record.  In  a  fair  and  legible  band- 
writing,  In  books  to  be  provided  by  him 
for  that  purpose,  at  the  expense  ot  tlie 
county.all  deeds, mortgages, and  other  In- 
struments of  writing  required  by  law  to  be 
recorded,  and  which  shall  be  presented  to 
him  for  that  purpose,  and  the  same  shall 
be  recorded  In  regular  succession,  accord- 
ing to  the  priority  of  their  presentation, 
and,  It  a  mortgage,  the  precise  time  of  the 
day  In  which  tbe  same  was  presented  shall 
also  be  recorded.  Sec.  19.  Upon  the  pres- 
entation of  any  deed,  or  other  instrument 
of  writing,  for  record,  the  auditor  shall 
Indorse  thereon  the  date  ol  Its  presenta- 
tion, •  *  »  and,  when  snch  deed,  or 
other  instrument  of  writing,  shall  be,  re* 
corded,  the  recorder  shall  Indorse  ther«m 
the  time  when  recorded,  and  the  number 
or  letter  and  page  of  the  book  in  which  the 
same  Is  recorded."  Section  20  prescribes  tbe 
penalty  lor  falling  to  record  when  fees  are 
tendered.  Section21  provides  torkeepinga 
seal. and  maklngcoplesof  records.  Section 
22  directs  the  turning  over  the  records  to 
successor  In  ofRce.  "Sec.  23.  Each  auditor 
shall,  upon  the  written  demand  of  any  per- 
son, make  out  a  statement  in  writing,  cer- 
tified under  his  hand  and  the  seal  of  his 
otflce,  of  all  mortgages,  liens,  and  incum- 
brances of  any  kind  of  record  in  his  ofilce.  In 
relation  to  any  real  or  personal  property, 
in  relation  to  which  the  demand  shall  be 
made;  and,  It  said  statement  shall  be  In- 
correct, be,  and  the  sureties  upon  his  offi- 
cial bond,  shall  be  liable  to  the  person  ag- 
grieved for  all  damagesaustalnedbybimin 
consequence  of  such  Incorrect  statemen  t,  to 
be  recovered  In  a  civil  action.  Sec.  24. 
Each  county  auditor  shall  keep  a  general 
Index,  direct  and  inverted.  The  index 
direct  shall  be  divided  Into  seven  columns, 
with  heads  to  tbe  respective  columns,  as 
follows: 


Tims  of 
Uou. 

Qran- 
tor. 

Oraotw. 

Natura 
Qfin- 
atm- 

mmt. 

Vol  a  me 

when 
re- 
corded. 

ite- 

De- 
scrip- 

tlOR 

of  prop - 
ertr- 

He  shall  correctly  enter  Into  such  Index 
every  instrument  concerning  or  affecting 
real  estate,  the  names  of  tbe  grantors  be- 
ing in  alphabetical  order.  The  Inverted 
Index  shall  be  divided  Into  seven  columns 
precisely  similar,  only  that  the  names  of 
tbe  grantees  shall  be  alphabetically  ar- 
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ranxed.andoccapytheBecondcolumn.  Sec. 
2S.  Wbeaever  any  mortga^,  bond,  lien, 
or  Instrament  incumbering  real  estate  has 
been  eatUfled.releaRed.or  discharged  from 
record,  whether  by  written  releaee  across 
the  record,  or  npon  the  mai^ln  thereof, 
or  by  the  recording  of  an  Instrument  of  re- 
lease, or  acknowledgment  of  Batisfaction, 
the  audltorsbali  IminedJately  note  In  both 
the  Indices,  in  the  column  headed  *  Re- 
narks,*  opposite  to  the  appropriate  en- 
Cry,  that  such  Instrument,  lien,  or  Incum- 
brance has  been  satisfied. "  These  different 
sections  were  not  only  all  passed  at  the 
,  same  session  of  the  legislature,  but  are  all 
Incorporated  In  'one  act,  and  must,  there- 
fore, be  construed  together;  and,  con- 
struing them  as  a  whole,  we  conclude  tliat 
sections  18, 19,  and  24  Intended  to  provide 
a  system  for  the  registration  of  deeds  and 
other  Instraments  affecting  real  estate, 
the  compliance  with  which  woold  be  con- 
structive notice  to  strangers.  The  act 
points  out  several  snccesBlve  steps  to  be 
taken  by  the  auditor,  when  the  instru- 
ment comes  into  his  possession,  before  his 
duty  with  reference  to  It  Is  accomplished: 
(1)  He  must  file  It  for  record,  noting  the 
time  when  It  was  presented  for  record;  (2) 
record  It  In  a  fair,  legible  hand,  in  a  book 
provided  by  the  county  for  that  purpose ; 
(S)  correctly  enter  It  Into  an  Index  book 
provided  for  that  purpose,  showing  the 
tlmeof  reception. names  of  thegrantorand 
grantee,  nature  of  the  instrument,  vol* 
ume  and  page  where  recorded,  and  descrip* 
tlon  of  ihe  property;  and  all  threeof  these 
successive  steps  mast  be  taken  before  the 
record  is  complete.  The  other  sections, 
which  we  have  quoted,  are  simply  direct- 
ory to  the  auditor,  or  affect,  simply,  the 
auditor,  and  the  person  with  whom  he  is 
dealing;  but  the  three  reoulrements,  spec- 
ified above,  are  for  the  direct  and  only 
purpose  of  giving  notice  to  the  public. 
They  are  vital  proTlslons,  essential  tocon- 
stltnte  constructive  notice.  The  appellee's 
counsel  cites  section  4  of  the  act  of  No- 
vember 9, 18T7,  which  is  as  follows ;  "  All 
deeds  and  mortgages  shall  be  recorded  in 
the  office  of  the  county  audi  tor  of  thecounty 
where  thelundlssitoated.aad  shall  be  val- 
id, as  against  /Kjnailrfe  purcbasera,  from  the 
date  of  their  filing  or  recording  in  said  of- 
fice, and  when  so  filed  or  recordeil  shall 
oe notice  to  all  the  world;"  and  argues, 
from  that,  that  legal  notice  is  given  simply 
by  filing  the  deed  with  the  county  audi- 
tor, and  that  no  other  notice  is  necessary. 
If  that  viev/ could  beentertained.  It  would 
practically  render  the  provision.  In  re- 
gard to  recording, a  nullity;  for  thenotlce 
would  be  complete  when  the  Instrnment 
was  filed,  and  no  man  would  go  to  the  on- 
necessary  expense  of  recording,  and  the 
record  would  soon  become  a  voluminous 
and  unappronchable  mass  of  loose  papers. 
There  was  e  vlden  tly  no  such  contem  platlon 
by  the  statutes.  The  auditor  has  20  days 
within  which  to  record  the  deed  after  It  Is 
filed,  and  it  Is  the  evident  meaning  of  the 
law  that  it  would  be  notice  by  virtue  of 
the  filing  only  during  the  interim  of  20days, 
at  the  expiration  of  which  time  it  Is  pre- 
sumed to  be  recorded,  and  the  deed  can  be 
withdrawn,  when  the  record  becomes  the 
notice.   Or,  as  is  mure  elegantly  stated  by 


Judge  Dillon,  In  Bnrney  t.  McCarty,  11 

Iowa,  519,in  construing  u  similar  statute' 
"As  the  filing  is  but  one  step  in  a  series  of 
steps,  this  language  presupposes,  and  is 
In  fact  based  upou  the  assumption,  that 
the  other,  and,  in  the  order  ot  time,  the 
subsequent,  requirements  ot  the  law  will 
be  observed."  The  Iowa  statute  was 
substantially  as  ours,  except  that  the  re- 
corder was  required  to  keep  a  "  fair  book, " 
In  which  he  entered  every  deed,  giving 
date,  parties,  and  description  of  land,  in 
addition  to  an  Index  with  about  the  Kune 
requirements  as  ours.  So  that  there  was 
really  more  chance  for  an  Innocent  par^ 
chaser  to  be  put  on  his  guard,  under  their 
registration  laws,  In  the  absence  of  the  In- 
dex, than  underours;  and  yet  thesupreme 
court  of  that  state  has  uniformly  held  that 
the  index  was  necessary  to  give  construct- 
ive notice,  ^e  are  strengthened  in  our 
opinion  that  the  Index  Is  an  esssential 
part  of  the  record,  neceesury  to  give  notice, 
by  the  provisions  of  section  2S,  which  re- 
quire that  the  satisfaction  of  Instruments 
affecting  real  estate  shall  be  noted  in  the 
index.  Ttie legislature,  recognising  the  Im- 
portance of  the  Index,  and  the  unlverHal 
custom  ot  depending  upon  the  Index.  In 
searching  the  record,  required  that  every 
step  taken,  both  as  to  conveying,  incum- 
bering, and  releasing  real  estate,  should 
be  made  to  appear  briefly  on  the  index. 
It  is  asserted  by  plaintiffs  "that  the  gen- 
eral construction  placed  upon  statutes 
similar  to  ours  is  that  the  index  constl- 
tntes  no  part  of  the  record,  and  that  a 
grantee  cannot  softer  from  any  error  or 
omission  in  it;"  and,  In  defense  of  this 
proposition,  cites:  Musgrove  v.  Bonser, 
5  Or.  313;  Bishop  v.  Schneider,  46  Mo.  472; 
Chatham  v.  Bradford, 50  Ga.327;  Curtis  v. 
Lymnn,  24  Vt.  338;  and  Devi.  Deeds,  SB 
695-697. 

In  the  first  case  cited  (Musgrove  t.  Bon- 
ser)  the  court  dedded— FTrat,  that  a  deed, 
which  had  been  acknowledged  In  Washing- 
ton Territory  by  an  oflScer,  other  than  a 
commissioner  of  deeds  for  Oreicon,  where 
the  deed  did  not  have  the  certificate  of  a 
certifying  officer  of  a  court  of  record  under 
seal  that  the  acknowledging  ofHcer  waa 
such  officer  as  he  represented  himself  to  h 
at  the  time  of  said  acknowledgment,  wak 
not  entitled  to  record  under  the  statute, 
and  therefore  did  not  give  notice;  second^ 
that  the  recording  acts  ot  Oregon  only 
protect  persons  who  net  in  good  faith; 
and,  third,  cited  a  case  of  Hastings  v.  Cut- 
ler, 4  Post.  (N.H.)  481,  holding  that,  where 
a  defective  deed  has  been  recorded,  while  It 
did  not  operate  as  constructive  notice  of 
the  conveyance  It  might  operate  as  actual 
notice,  and  the  court,  in  the  ctise  above 
cited,  said :  "But  If,  by  means  of  that  reg- 
istration of  the  defective  deed,  the  defend- 
ants had  actual  notice  of  the  plaintiff's  ti- 
tle, they  are  charged  with  the  notice. 
When  the  defendants  found  the  copy  of 
the  plaintiff's  deed  on  record  they  most 
have  understood  that  the  Intended  record 
was  to  give  information  that  such  a  deed 
had  been  made,  and  that  plaintiff  claimed 
the  land  under  it.  This  must  be  regarded 
as  actual  notico,  such  as  every  rensoD&- 
ble  and  honost  man  would  feel  bound  to 
act  on. "  There  la  no  suggestion  of  an  tak- 
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dex  In  the  case;  bat  It  Is  plain  that  on  the 
other  proposition,  wbfcb  we  hare  already 
considered,  the  plalntlD's  case  does  not  fiJl 
within  the  reason  upon  which  this  con- 
olaslon  is  based..  In  that  case,  It  might  be 
orpod,  with  some  degree  ol  jastice,  that 
there  was  enough  revealed  by  the  record 
to  pat  the  purchaser  on  his  guard,  and, 
once  being  notified  ol  the  cunreyance,  It 
would  be  his  duty  to  Investigate;  and  if, 
from  sach  investlsatlon,  the  will  of  the 
grantor  could  be  gathered,  he  would  not 
he  an  Innocent  purchaser  if  he  purchased 
contrary  to  such  revealed  will.  But,  In 
the  case  at  bar,  the  very  Instrument  by 
which  this  notice  Is  given  Is  wanting,  and 
the  avenues  of  knowledge  are  closed  up. 

In  Bishop  V.  Schneider,  tbe  conrt  holds 
that  the  index  Is  no  part  of  tbe  record,  as- 
Bcartlng  that  the  proper  office  of  the  Index 
fs  what  Its  name  imports,  to  po^nt  out 
tbe  record ;  "that  the  grantee  has  no  con- 
trol over  the  official  acts  of  the  recorder, 
and,  when  be  delivers  his  deed  to  the  offi- 
cer, he  has  performed  all  the  duty  within 
bis  power.  ^  Bat  the  court  states  that 
this  decision  is  based  alone  on  the  con- 
etrnction  of  the  statotes  of  that  state,  and 
tbey  are  materially  different  from  ours, 
both  with  regard  to  the  deflniteness  of  the 
index  concerning  deeds,  and  the  absence 
of  the  requirements  to  note,  the  satisfac- 
tion of  mortgages,  and  other  instruments 
affecting  real  estate;  In  the  index.  Alto- 
gether their  statute  does  not  make  tbe  In- 
dex so  important  a  part  of  the  system  of 
registraUon  as  ours  does.  Their  statute 
.also  provides  that,  when  an  Instrument 
Is  laied  with  the  recorder,  it  shall  be  con- 
sidered as  recorded  from  the  time  it  Is  de- 
livered. The  opinion  in  this  case  quotes 
approvingly  the  case  of  Sawyer  v,  Adams, 
8  Vt.  172.  Therfi,  the  town-clerk  copied  a 
deed,  delivered  to  him  for  record,  on  a 
book  which  had  ceased  to  be  a  book  for 
recording  for  a  number  of  years,  and,  for 
the  purpose  of  concealment  and  fraud,  did 
not  Insert  the  names  In  the  index  or  al- 
phabet. It  was  held  that  the  deed  was 
nut  recorded,  and  was  not  notice  to  aftor- 
pnrehasers.  This  Is  Indorsed  by  the  Mls- 
Bonrl  case,  on  account  of  the  fraud  that 
was  perpetrated.  But  It  seems  to  us  that 
it  makes  little  difference,  so  far  as  the  equi- 
ties of  the  Innocent  purchaser  are  con- 
cerned, wfaetbertbe  obscurity  of  the  record 
was  the  resolt  of  A-aud  or  negligence  on 
tbe  part  of  tbe  recorder.  Certainly  there 
iB  no  logical  basis  for  such  a  discrimina- 
tion. Tbe  rights  of  the  purchaser  must  de- 
pend upon  something  more  tangible,  and 
more  easily  ascertained,  than  the  motive 
of  the  officer.  Evidently,  tbe  Idea  apon 
whifth  the  decision  in  this  case  was  based 
was  that  the  searcher  of  title  had  been 
misled  by  tbe  state  of  tbe  record.  But, 
as  a  practical  fact,  be  would  have  been 
no  more  liable  to  have  been  misled  by  rea- 
son of  the  deed  being  recorded  In  an  un- 
used hook  than  if  it  had  been  recorded  In 
the  proper  book,  and  not  Indexed.  The 
recording  In  the  unused  book  was  an  un- 
necessary  act  of  caution  on  tbe  part  ol  the 
recorder  In  bis  attempt  to  deceive. 

In  Chatham  v.  Bradford,  50  Oa.  827, 
while  tbe  court,  to  a  certain  extent,  argues 
tiie  general  proposition,  insisting  that  an 
Index  Is  only  a  means  of  access  to  the  reo- 


ord,  and  that  ease  of  access  Is  wholly  a 
Queetion  of  d^ree.  It  Sf^  "  tbat  many  ol 
the  records  of  that  state  have  no  index; 
that  their  acts  for  the  recording  of  deeds 
do  not  any  of  them  require  the  clerk  to 
keep  an  index;"  and  states,  in  conclusion, 
that  they  put  their  decision  mainly  on 
their  own  statutes,  and  on  the  condition 
of  the  records,  and  the  unlturm  practice 
of  that  state.  They  also  approvingly  cite 
Sawyer  v.  Adams. 

Curtis  V.  Lyman,  34  Yt.  888,  cited  by 
plaintiff  on  this  point,  we  have  been  una- 
ble to  obtain ;  but,  from  ref&rence  to  it  in 
other  cases,  we  conclude  that  their  stat^ 
nte  is  different  from  ours  In  reference  to 
Indexing.  Considering  the  difference  in 
the  statutes,  we  tblnk  tbat  none  of  the 
cures  cited  are  directly  in  point.  While  It 
is  true  tbat  Devlin,  In  bis  work  on  Deeds, 
(section  seems  to  imply  tliat  an  In- 
dex Is  not  necessary  to  give  constructive 
notice,  yet  be  evidently  bases  the  idea  not 
so  much  on  the  theory  that  the  Index  Is 
not  a  part  of  the  record,  as  from  his  gen> 
eral  conclusion  that  the  obligation  of  the 
grantee,  as  to  notice,  ceases  when  he  has 
flied  bis  deed  for  record.  And  he  qualifies 
this  general  statement  by  saying,  "UnlesK 
the  language  of  tbe  statute  necessaril,}- 
leads  to  a  different  conclusion,"  a  qualifi- 
cation, It  seems  to  us,  which  renders 
meaningless  the  general  statem^t;  for, 
as  constmctlvs  notice  is  purely  statutory, 
It  must  necessarily  follow  that  it  is  the 
"language  of  the  statute"  that  leads  to 
one  or  the  other  of  the  conclusions.  He 
cites  Barney  v.  Littie,  15  Iowa,  527,  but 
says  that  "the  decision  in  that  case  was 
founded  npon  tbe  express  language  of  tbe 
statute  of  that  state,**  intimating  that, 
In  consideration  of  the  statute,  the  con 
elusion  of  the  court  was  correct;  and,  ln~ 
asmuch  as  our  statutes  make  tbe  index  a 
more  important  factor  in  tbe  system  of 
registration  than  does  the  Iowa  statute, 
we  may  fairly  conclude  tbat,  under  a  stat- 
ute like  ours,  this  learned  author  would 
consider  the  Index  an  essential  part  of  the 
record.  Indeed,  npon  a  painstaking  ba- 
vestigatlon,  not  only  of  all  the  ccuks  cited 
by  plaintiff,  (except  the  Vermont  case, 
above  referred  to,)  but  of  many  others,  we 
have  been  unable  to  find  a  case  reported, 
which  decides  that  an  Index  Is  not  an  es- 
sential part  of  the  record,  upon  a  statute 
substantially  like  the  registry  laws  of  1868. 
It  ts  true  that  in  nnraerous  cases  It  bas 
been  decided  that,  where  an  Instrument 
affecting  realty  was  not  indexed,  as  re- 
quired by  law,  the  title  of  the  grantee 
should  not  be  disturbed.  The  greater 
part  of  such  decisions,  however,  will  be 
found,  on  examination,  not  to  be  based 
on  tbe  theory  that  the  Index  Is  not  a  part 
of  the  record,  but  upon  the  broad  prin- 
ciple tbattbe  recording  officer  is  tbe  agent 
of  the  subsequent  purchaser,  and  tbat  the 

frantee  Is  acquitted,  when  be  places  his 
eed  for  record  in  the  hands  of  the  proper 
officer, — a  position  which,  we  think,  is 
untenable  tor  the  reasons  above  ^ven. 
It  Is  urged  by  tbe  court,  Id  Scbell  v.  Stein, 
76  Pa.  St.  898,  in  deciding  the  case  adTerse- 
ly  to  tbe  Interest  of  tbe  purchaser,  that  tbe 
provision  for  indexing  tbe  records  is  of 
comparatively  modem  origin,  and  that 
sncb  proTislofis  did  not  exist  in  tbe  early 
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rufflstry  laws.  This,  we  think,  fs  a  guod 
argument ;  but  the  application  by  the 
lenrned  Jadcce  was  in  our  Judgment  bad. 
The  law  was,  no  doubt,  BUKjrested  by  the 
iiecefiHity  of  some  ouch  provisions  ax  the 
records  accumulated,  and,  at  tho  present 
day.  considering  the  accumulations  of 
deeds,  mortgages,  and  liens  of  all  hlDds^ 
affecting  real  estate,  and  the  rapidity 
with  which  titles  are  changing  every  day. 
If  we  give  the  effect  of  constructive  notice 
to  the  record  at  all,  the  only  practical 
way  by  which  the  public  can  obtain  the 
benefit  ol  that  notice  Is  through  the  me- 
dium of  the  index.  Laws  are  enacted  tor 
the  benefit  ut  the  citizen; 'not  on);  in 
theory,  but  in  practice.  They  are  not  In- 
tended as  pitfalls  for  the  feet  of  the  an- 
wary.  The  state  provides  io  express 
terms  for  the  keeping  of  this  index;  and 
Its  mandate  to  the  auditor  is  to  enter  in 
said  index,  in  alphabetical  order,  the 
names  of  the  grantors  and  grantees. 
This  law  the  citizen  Is  aware  of.  He  has 
a  right  to  presume  that  the  law  has  been 
obeyed.  If  there  was  no  such  law,  and  he 
had  abundance  of  time,  and  untold  pa- 
tience, he  might  devote  himself  to  the  task 
of  examining  the  vast  accumulations  of 
records,  page  by  page;  but  with  the  law 
in  effect,  end  the  universal  custom  recog- 
nized, of  examining  the  record  through 
the  index, if  the  instrument  Is  not  indexed, 
the  law,  instead  of  aiding  and  protecting 
the  citizen,  becomes  a  delusion  and  a 
snare,  and  a  ready  vehicle  for  collusion 
and  fraud.  It  would  be  a  policy  worthy 
of  tlie  consideration  of  the  ancient  tyrant, 
who  wrote  his  laws  la  small  characters, 
and  posted  them  so  high  that  fals  subjects 
could  not  read  them,  while,  at  the  fame 
time,  he  held  them  accountable  for  their 
strict  observance.  In  this  connection, 
we  cannot  refrain  from  quoting  the  lan- 
guage of  the  court.  In  Barney  v.  McCarty, 
that  "a  deed  might  as  well  be  burled  in 
the  earth  as  In  a  mass  of  records,  with- 
out a  due  to  Its  whereabouts."  In  Speer 
T.  Evans,  47  Fa.  St.  141,  the  court 
says:  "Asa  guide  to  inquirers,  the  index 
Is  an  indispensable  partol  the  record,  and, 
without  It,  the  record  affects  no  party 
without  notii:e.**  This,  we  think.  Is  the 
better  view  of  the  law.  In  this  case, 
there  Is  no  iiuestlon  of  actual  notice,  and 
applying  the  law,  as  we  have  found  it  to 
be,  to  the  cntie  at  bar,  It  follows  that  thn 
lodgment  of  the  lower  court  must  be  re- 
versed. The  case  is  remanded  to  the 
lower  court,  with  Instructions  to  reverse 
the  Judgmen'c. 

Anders,  C.  J.,  and  Hott,  Stiles,  and 
Scott,  JJ..  concur. 

(1  Waah.  St.  445)   

ANDBaasn  t.  GairFiTHz  et  tU. 

(Supreme  Court  of  Washington.  Deo.  10,  1890.) 

Appeal  from  supertcr  court,  Clallam  oonnty; 
HoKRis  B.  Sachs,  Judge. 

Buah  A  Noye*,  tw  appellaat.  Johnfon  A 
Moody,  for  sppeliaes. 

DcvBAR,  J.  For  tho  reasons  ^Iveo  In  the  case 
of  Ritchie  r.  QrlfQtbs,  ante,  S41,  tDe  judgment  of 
the  lower  court  is  reversed,  aad  the  cause  is  re- 
manded to  said  court,  with  iostructious  to  pro- 
ceed in  accordance  with  this  opinion. 

Anders,  C.  J.,  and  Hott,  Stilbb,  and  Soott,  JJ., 
eODCur. 


a  Vasli.  St  446) 
DiRBiaxBoir  T.  Oamnnns  et  ol. 
(Supreme  Court  ttf  WatiMnoton.  Deo.  19^  1800.) 

Appeal  from  superior  oourt,  Qallam  ooouty; 

HoKRis  Bl  SAOFiB,  Judgei 
Bush  A  N(^ea,  for  appeUant    Johnrnm  A 

Moody,  for  appoHees. 

Dtnhab,  J.  For  the  reasons  given  in  the  cue 
of  Ritchie  v.  GrifBths,  ante,  341,  tiie  JadgmeDt  ol 
the  lower  court  is  reversed,  and  the  case  is  r»> 
manded  tosaid  courL  with  instmcUons  toproqped 
la  accordance  with  this  opinion. 

Akdbrb,  C.  J.,  and  Hott,  SnLn*  and  Soon,  JX, 

concur.   

(87  Cal.  im 
STAPLES      VUr,    (No.  12.167.) 
(Supreme  Court  of  Calif  omia.  Deo.  18,  lS9a) 
MOBTeAORS — DBSCRIPTIOlt — ^Rbcbiveks — ^TSKSrASB. 

L  A  mortgage  of  a  speclflcally  described 
tract  of  land  in  which  Is  a  vein  or  loae  of  metal 
on  which  some  mining  has  been  done,  with  all 
the  mines,  minerals,  mining  rights,  privileges, 
and  appurtenances  belonging  or  appertaining  U> 
the  same,  does  not  cover  an  nndoveloped  portion 
of  the  lode  contained  in  land  adjoining  the  tract 
described,  and  In  which  also  la  the  ettus  of  the 
lode. 

3,  Ob  the  same  dav  that  the  mortgage  was 

given  on  the  specifically  de8oril>ed  tract,  the 
owner,  a  mining  company,  ezecoted  a  deed  of 
trust  thereon  to  secure  other  Indebtedness.  The 
trust-deed  also  covered  all  lands,  mines,  eto., 
owned  by  the  company.  It  appeared  that  the  ti- 
tle to  said  adloiaii^  tract  was  in  the  United 
States,  except  that  the  mining  company  cliUmed 
It,  and  Its  claim  to  title  was  recognized  by  its 
Immediate  neighbors,  though  it  had  not  extended 
its  mining  qperations  Into  said  tract,  or  inclosed 
it  Held,  that  the  trust-deed  did  not  cover  lald 
tract 

8.  At  the  time  of  oommenoing  salt  to  fore- 
close  the  mortgage  and  trust-deed,  an  ex  parte ' 
order  was  made  on  application  of  complainants, 
appointing  a  receiver  of  the  company's  property, 
to  take  cbante  of  and  preserve  it  and  he  was  au- 
thorized to  Sorrow  money  to  worlE  the  mine  and 
do  things  secessary  for  the  preservation  of  the 
property.  At  this  time  the  company  owned  the 
adjoining  tract  of  land,  and  had  a  station  thereon 
connected  with  the  mines  in  the  mortgaged  tract, 
and  worked  as  a  part  of  the  same  general  f  ystem, 
under  a  single  management  The  minezals  ex- 
tracted firom  the  whole  syston  1^  the  receiver 
did  not  pay  the  expenses,  bat  In  Uie  mining 
done  on  said  adjacent  tract  there  was  a  profit 
Held,  that  the  receiver  had  no  right  to  take  cces 
from  such  tract  and  that  for  such  profit  he  was 
liable  to  a  general  creditor  of  the  company  od 
■upplemuntaty  proceedings  ag^nst  the  company. 
Reversing  2S  Pac  Rep.  710. 

in  bank.  On  rehearing.  For  former  re- 
port, see  23  Pac.  Hep.  710. 

T.  /.  Berglo,  lot  appeltaDt.  8.  F.  Leib. 
(L.  2>.  McKIslck,  of  conusel,)  lor  respond- 
ent. 

Bbattt.  C.  J.  This  iB  an  appeal  from 
an  order  overruling  defendants  motloB 
for  a  new  trial.  Tbe  cause  was  orifi^aUy 
submitted  in  department  1,  where  the 
order  appealed  from  was  reversed  upon 
Sronnds  stated  in  an  opinion  by  Commis> 
sloner  FooTU,  opinion  filed  March  SI,  ItiOO. 
23  Pac.  Bep.  710.  After  a  rehearlngr,  and  a 
more  careful  consideration  of  tbe  record, 
we  find  It  necessary  to  modify  In  acme 
particulars  the  statement  ol  the  caK  as 
then  made.  The  facts  are  as  follows:  On 
the  1st  day  of  Au^st,  1881, In  the  superior 
court  of  Santa  Clara  county,  the  plain- 
tiff and  respondent  herein  recovered  » 
JudKment  against  the  Santa  Clara  IflnloE 
Association  ol  Baltimore,  a  foreign  curpf^- 
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ration,  for  95>000,  npon  which  execation 
was  iBsaed  and  returned  uneatistled.  She 
then,  proceedinf?  under  sections  717-720,  ol 
tbe  Code  u(  Civil  Procedure,  cited  this  de- 
fendant to  answer  atei  to  blB  indebtedneHS 
to  tbe  corporation,  and  In  due  coarse  ob- 
talned  an  order  from  the  superior  conrt, 
aathorlzinff  her  to  Institute  nnd  prosecute 
an  action  to  recover  any  Indebtedness  ow- 
ing^  by  said  defendantto  said  corporation. 
In  pursuance  of  that  order  she  comuienced 
this  action  In  October,  1881.  In  her  com- 
plaint she  sets  out  the  proceedii^  above 
mentioned,  and  aUeeea  that,  between  Jnly 
19, 1880.  and  May  31, 1881,  said  corporation 
was  the  owner  of  a  tract  of  land  contain- 
ing 161  acres  in  Santa  Clara  county,  to- 
Xether  with  the  minerals  and  ores  therein 
contained.  This  allegation  is  not  only 
not  denied  by  the  answer,  but  Is  expressly 
found  by  the  court  to  be  true,  and  Is  in  no 
wlscassailed  by  the  appellant, so  that  this 
fact,  at  least,  may  be  set  down  as  unques- 
tionable: that  between  the  dates  men- 
tioned the  Santa  Clara  Mining  Association 
of  Baltimon!  was  the  owner  of  the  tract  of 
land  specifically  described  In  thecomplaint, 
together  with  tbe  ores  and  minerals  therein 
contained.  Whether  tbe  corporation  was 
BO  the  owner  of  said  tract  at  a  prior  date 
— tbat  Is,  at  the  date  of  tbe  mortgage  and 
trust-dei^d  hereinafter  mentioned — Is,  as 
will  be  seen,  one  of  the  principal  questions 
in  the  case,  and  will  call  for  some  dfscas- 
sion  In  Its  proper  connection.  Returning 
to  the  plaintiff's  complaint,  her  only  other 
allegations,  which  it  Is  necessary  to  note 
bere,are  that  between  said  dates  (July  19, 
1880,  and  May  SI.  1881,)  the  ddendant  en- 
tered Into  and  upon  said  tract  qf  land, 
mined  and  extracted  therefrom  ore  of  the 
value  of  $100,000  and  upwards,  reduced  the 
same  to  quicksilver,  sold  It,  and  received 
therefor  over  $100,000,  no  part  of  whfcta 
had  been  paid  to  said  corporation.  These 
allegations  are  denied  In  tbe  answer,  and. 
In  addition  to  such  denials,  the  defendant 
aets  oat,  with  great  fullness,  the  proceed- 
ings in  a  foreclosure  suit  against  said  cor- 
poration, iu  which  he  waa  appointed  re- 
ceiver of  the  property  mortgaged,  which 
Included,  as  he  alleges,  the  land  and  mine 
specifically  described  in  the  complcdnt  in 
this  action. 

The  facts  with  respect  to  tbe  mortgage, 
action  to  foreclose,  appointment  of  deft;nd- 
ant  as  receiver,  and  his  proceedings  under 
«nch  appointment,  are  as  follows:  In  the 
year  1873  said  Santa  Clara  Mining  Asso- 
ciation was  the  owner  of  a  tract  of  land 
in  Santa  Clara  county,  containing  about 
3.100  acres,  and  adjoining  the  tract  de- 
ficiibed  in  tbe  complaint  herein.  In  this 
l.lOO-acre  tract  there  existed  a  vein  or  lode 
of  cinnabar,  upon  which  some  mining  had 
been  done,  but  at  that  time  the  lode  had 
DOt  been  worlced  or  explored  outside  of 
tbe  limits  of  that  particular  tract.  Such 
being  the  case  on  the  11th  of  June,  187S, 
said  corporation,  to  secure  its  bond  for 
9100,000,  executed  a  mortgage  to  McCal- 
mont,  and  on  tbe  same  day,  to  secure  its 
j>ondB  to  the  amount  of  9400,000,  executed 
a  deed  of  trust  to  a  loan  and  trust  com- 
pany. In  the  year  1880  an  action  was 
-commenced  by  the  assignee  of  the  McCul- 
mont  mortgage  against  the  mortgagor 


and  numerous  other  parties.  Including  tbe 
trustees  under  said  trust-deed,  to  foreclose 
the  mortgage.  The  complaint  In  this  ac- 
tion alleged  tbe  Insolvency  of  the  corpora- 
tion, tbe  existence  of  mines  and  mining 
works  upon  tbe  mortgaged  premises,  the 
danger  of  loss  and  destruction  to  the 
property,  the  mine  especltiily.  If  the  pumps 
were  stopped,  and  mining  operations  sus- 
pended during  the  litigation,  and  prayed 
the  appointment  of  a  receiver  to  take 
charge  of  the  property,  and  to  protect 
and  preserve  It.  Accordingly  an  order 
was  made  az  parte  at  thetinie  of  the  com- 
mencement of  the  snlt  appointing  this  de- 
fendant such  receiver,  and  from  time  to 
time  thereafter  other  orders  were  made  by 
the  superior  court,  authorizing  him  to 
borrow  large  sums  of  money  to  enable 
him  to  work  tbe  mine,  pay  taxes,  and  do 
other  things  deemed  necessary  for  the 
preservation  of  thn  property  which  was 
the  subject  of  the  litigation.  In  pursnance 
of  these  orders,  the  defendant  entered  Into 
possession  of  the  mine  and  other  property, 
borrowed  money,  extracted  ore,  reduced 
It  to  quicksilver,  which  he  sold,  and  ap- 
plied the  proceeds,  with  tbe  general  result 
of  leaving  himself,  at  theend  of  the  litiga- 
tion. Indebted  to  the  extent  of  about 
960,000  for  borrowed  money.  But,  al- 
though bis  entire  operations  resulted  la 
the  loss  of  this  large  sum,  there  was  one 
part  of  the  lode,  known  as  "  Station  8, " 
from  which  he  took  about  9138,000,  at  a 
cost  of  about  $100,000,  leaving  a  net  profit 
of  $38,200,  all  of  which  was  prior  to  May 
1, 1881,  and  two  years  before  entry  of  the 
decree  In  the  foreclosure  suit.  It  Is  to  this 
$38,200.  or  a  share  of  It,  that  the  plaintiff 
herein  makes  claim,  upon  the  gi'ouud  that 
station  8,  the  part  of  the  lode  from  which 
the  ore  producing  it  was  taken,  is  entirely 
outside  of  the  mortgaged  premises,  and, 
consequently,  that  the  appellant,  as  re- 
ceiver in  tbe  foreclosure  salt,  had  no  right 
to  enter  there;  tbat  be  was  In  factatr^- 
passer,  and  became  liable  to  the  corpora- 
tion for  at  least  the  net  value  of  the  ore. 
Such  was  tbe  view  of  the  superior  court, 
and  such  the  theory  upon  which  tbe  judg- 
ment In  favor  ofthe  respondent  was  based. 

Against  this  view  the  appellant  urges 
a  number  of  objections,  which  we  shall 
proceed  to  consider : 

First.  It  Is  claimed  that  tbe  McCalmont 
mortgage  embraced  station  8.  But  this 
position  we  do  not  think  can  be  sustained. 
Station  8  Is  a  part  of  the  lude,  the  sJtus  of 
wblch  Is  within  the  160-acro  tract  specific- 
ally described  in  the  complaint  herein,  and 
wholly  without  the  1,100-acre  tract  to 
which  said  mining  corporation  had  title 
at  the  date  of  the  McCalmont  mortgage, 
and  at  that  time  the  lode  had  not  been 
followed  beyond  the  limits  of  said  tract. 
The  following  is  the  description  contained 
In  tbe  mortgage:  "All  that  certain  parcel 
or  tract  of  land  being  and  lying  In  the 
county  of  Santa  Clara,  state  of  California, 
designated  as  lot  number  thirty-nine,  (39,) 
in  township  eight  (8)  south,  of  range  one 
(1)  east,  and  lot  number  forty,  (40.)  in 
township  eight  (8)  south,  of  range  (1) 
west,  of  the  Mount  Diablo  meridian,  con- 
taining eleven  hundred  and  nine  acren  and 
sixty-seven  hundredths  of  an  acre,  oclng 
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the  same  parcel  or  tract  uf  land  more  par- 
ticularly described  and  delineated  by 
'plat,' and  to  which  title  was  conflrraed 
in  and  by  that  certain  patent  issued  by 
the  United  States  ol  America  on  the  twen- 
tieth day  of  September,  A.  D.  eighteen 
hundred  and  seventy-one,  recorded  In  Lt- 
ber  B  patents,  page  31,  on  the  twelfth  day 
of  October,  1871.  and  being  the  same  prem- 
Ihcb  described  in  the  above  recited  mort- 
gage to  R.D.Cullen,  together  with  all  and 
singular  the  buildings  and  Improvements 
thereupon  erected,  made,  or  being,  and 
the  rights,  roads,  ways,  waters,  mines, 
minerals,  mining  rights,  machinery,  priv- 
ileges, appurtenances,  and  adrantages  to 
the  same  belonging,  or  In  anywise  apper- 
taining, and  the  reversion  and  reversions, 
remainder  and  remainders,  rentH,  issues, 
and  profits  thereof,  and  alt  the  estate  and 
Interest,  right,  title,  use,  trust,  claim,  and 
demand  whatsoever,  both  at  law  and  in 
equity,  of  the  said  Santa  Clara  Mining  As- 
Boclation  of  Baltimore,  tn,  unto,  and  out 
of  the  said  described  property  and  prem- 
ises, or  any  part  thereof. "  It  is  evident 
that  this  description  cannot  be  stretched 
to  cover  an  undeveloped  portion  of  the 
lode  contained  in  land  adjoining  the  tract 
described.  It  is  neither  parcel  of  nor  ap- 
purtenant to  such  tract,  nor  does  it  be- 
come BO  by  being  subsequently  connected 
by  workings  on  the  lode  with  that  por- 
tion of  the  mine  included  In  the  descni^ 
tlon. 

Second.  It  Is  contended  that  thedeecrlp- 
tion  in  the  trust-deed  to  the  loan  and 
trust  company  is  sufficiently  comprehen- 
sive to  inclode  station  8,  and  that,  since 
the  parties  secured  by  the  trust-deed  were 
parties  to  the  forecluenre  suit,  claiming 
affirmative  relief,  and  concurring  In  the 
application  for  the  appointment  of  May 
as  receiver,  he  was  thereby  authorized  to 
enter  and  mine  at  station  8.  It  Is  one  ob- 
Jeclton  to  this  proposition  that  it  appears 
that  the  defendant  extracted  all  the  ore 
and  made  all  the  profit  from  station  8, 
with  which  he  is  charged  in  this  action,  be> 
fore  the  loan  and  trust  company  sought 
the  foreclosure  of  their  deed,  or  asked 
for  his  appointment.  But.  without  re- 
gard to  this  objection,  the  force  of  which 
we  do  not  care  to  consider,  we  think  It 
must  be  held  that  the  description  In  the 
trust-deed  embraces  no  more  than  that 
of  the  McCalmont  mortgage,  for  It  c<m- 
talns  nothing  material  in  addition  to  the 
description  above  quoted,  except  these 
words:  "And  all  the  lands,  tenements, 
mines,  minerals,  real  and  personal  prop- 
erty, rightft,  prlvilegeH,  and  appurte- 
nances, of  every  kind  whatsoever,  of  or 
belonging  to  said  party  hereto  of  the  first 
part,  In  Santa  (.Tiara  county,  aforesaid." 
This  part  of  the  deecrlptlon  would  no 
doubt  have  embraced  station  S,U  the  land 
in  which  it  Is  found  had  belonged  to  the 
corporation  at  the  date  of  the  trust-deed. 
But  it  did  not  belong  to  the  corporation 
at  that  time.  The  court  so  finds,  by  find- 
ing as  it  does  that  no  part  of  the  tract  de- 
scribed in  the  complaint  herein  was  In- 
clnded  tn  said  trust-deed,  and  there  is 
nothing  In  the  bill  of  exceptions  to  show 
that  this  finding  was  contrary  to  tlie  evi- 
dence. The  Statement  In  respect  to  this 


mattor  is  as  follows:  "That  Itwastbe 
owner  of  the  lands,  premises,  and  prop- 
erty specifically  described  In  the  McCal- 
mont mortgage  In  the  answer  of  the  de- 
fendant herein  mentioned,  and  of  thelands, 
premises,  and  property  speclflcally  de- 
scribed tn  the  deed  of  trust  to  the  *  Farm- 
ers* Loan  and  Trust  Company'  of  New 
York,  In  the  answer  of  the  defendant  here- 
in mentioned,  at  the  time  of  the  execution 
of  both  of  said  instruments;  that  the  par- 
ticular piece  of  land  In  the  complaint  In 
this  action  described  la  not  Indudod  In  the 
speclflc  metes  and  boniids  ol  the  lands  de- 
scribed in  the  said  McCalniunt  mortgage, 
or  In  the  lands  speclflcally  described  In  the 
said  deed  of  trust  of  the  Fanners'  Loan 
and  Trust  Company,  mentioned  therein; 
that  at  the  time  of  the  execution  of  the 
said  McCalmont  mortgage  and  said  de^ 
of  trust  the  legal  title  thereto  was  In  the 
United  States,  and  has  thence  hitherto 
been,  and  still  is»ln  the  United  States, 
otherwise  than  as  saeb  title  may  be  af- 
fected or  modified  by  the  facts  following, 
—that  is  to  say :  At  the  time  of  the  exe- 
cution of  the  said  McCalmont  mortgage 
and  said  deed  of  trust,  and  prior  thereto, 
said  Santa  Clara  Mining  Association  made 
claim  of  title  thereto ;  that  said  partic- 
ularly described  parcel  of  land  Immedi- 
ately Joins  upon  the  lands  described  la 
said  McCalmont  mortgage  and  In  said 
deed  of  trust,  and  there  was  no  fence,  iu- 
closure,  or  line  separating  said  particu- 
larly described  parcel  of  laud  from  the 
lands  included  In  the  said  McCalmont  mort- 
gage and  In  said  deed  of  trust ;  that  at 
that  time  said  Santa  Olara  Mining  Asso- 
ciation had  not  extended  Its  mining  oper- 
ations into  or  upon  any  part  of  said  par- 
cel of  land  In  said  complaint  particularly 
described;  that  at  that  time  the  claim  of 
title  of  said  Santa  Clara  Mining  Associa- 
tion to  said  parcel  of  land  in  said  com- 
plaint particularly  described  was  In  fact 
recognised  by  the  immediate  neighbors 
in  that  vicinity,  bat  the  same  was  not 
then  inclosed  by  any  fence  orlnciosnre  sep- 
arating the  same  from  the  lands  surround- 
ing It;  that  subsequently  to  the  execution 
of  said  instruments' the  same  was  Inclosed 
by  Inclosures,  which,  with  the  Inclosureis 
iDclosing  the  land  specifically  described 
In  the  said  McCalmont  mortgage  and  lo 
said  deed  of  trust,  would  make  a  complete 
IncloBure,  save  and  except  that  on  tbe 
southerly  part  of  said  parcel  of  land  In 
said  complaint  particularly  described 
there  was  no  fence;  on  the  side  of  said 
land  not  so  fenced  the  same  consisted  of 
a  cafion,  which  cation  of  Itself  constituted 
a  natural  barrier,  preventing  cattle  from 
getting  into  or  going  oat  of  said  parc^  of 
land  In  said  complaint  particularly  de- 
scribed, and  which  cafton  constituted  the 
only  Inclosure  upon  that  side  of  said  par- 
cel of  land  In  said  complaint  particulariy 
described. "  This  statement  fully  sus- 
tains the  finding  that  at  the  date  of  the 
trust-deed  the  smaller  tract,  containing 
station  8,  did  not  belong  to  the  corpora- 
tion, and  also  supports  tbe  finding,  U  it 
needed  support,  that  during  the  time  de- 
fendant was  mining  at  said  station  said 
Hmaller  tract  did  belong  to  the  corpora- 
tion, at  least  as  against  all  i>emoDS  not 
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eonnecflnff  tiaemMlTCfl  with  the  aoarce  of 
title  by  compHauce  with  the  mining  laws 
of  the  United  States. 

Third.  The  third  point  of  the  appellant 
te  disposed  of  In  saying,  as  we  have  al- 
■vady  said,  that  neither  the  mortgage  nor 
the  tmst-deed  embraces  station  8. 

Fourth.  It  is  contended  that,  eren  If 
station  8  was  not  covered  by  the  mort- 
f^age  or  trust-deed,  it  was  comprehended 
(n  the  terms  of  the  order  appointing  the 
receiver,  and,  being  at  that  time  connect- 
ed with  the  mines  In  the  larger  tract,  and 
worked  as  a  part  of  the  same  general  sys- 
tem, under  a  single  management,  and  as 
the  proceeds  of  that,  as  well  as  of  other 
parts  of  the  lode,  were  devoted  to  the  care 
and  preservation  of  the  wliole.  It  neces- 
sarily participated  In  the  advantages  de- 
rived from  the  appointment  of  the  receiv- 
er; an  advantage  which  Inured  to  the 
mortgagor  In  enhancing  the  value  of  the 
security  and  diminishing  Its  personal  lia- 
bility. Wherefore  It  Is  contended  May 
coold  not  have  become  liable  tu  the  cor- 
poration as  a  trespasser,  and,  if  not,  that 
be  was  never  liable  to  the  plaintiff. 

Tbis  position  also  appears  to  be  untena- 
ble. As  to  the  terms  df  the  order,  If  they 
embraced  property  not  included  In  either 
of  the  securities,  the  order  was  to  that  ex- 
tent In  excess  of  the  Jnrlsdletion  of  the 
cnort,  and  void.  Bat,  constraed  with  ref- 
erence to  the  pleadings  upon  which  they 
were  bawed,  the  several  orders  appointing 
the  receiver  and  defloing  his  powers  and 
duties  did  not  apply  to  any  property  ex- 
cept that  against  which  the  foreclosure 
was  sought.  We  do  not  think  the  receiv- 
er had  even  color  of  authority  to  extract 
ores  within  the  tract  described  in  the 
complaint  herein,  and  thus  destroy  the 
very  substance  of  an  estate  In  which  the 
mortgagees  and  beneficiaries  of  the  trust 
had  no  direct  interest,  but  which  was,  on 
the  contrary,  subject  to  the  claims  of  the 
eeneral  creditors  of  the  corporation.  Nor 
do  we  think  that  the  circumstance  that 
station  8  was  connected  with  other  por- 
tions of  the  mine,  with  which  it  was 
worked  as  part  of  the  same  system,  and 
onder  a  single  management,  makes  any 
difierence.  It  was  none  the  less  a  distinct 
pleceol  property,  to  which  the  mortgagees 
and  the  recover,  aa  their  agent,  had  no 
right.  While  they  remained  in  the  hands 
of  the  mortgagor  It  was  perfectly  nat- 
ural that  both  properties  should  be 
worked  together,  If  that  was  the  more 
economical  plan;  Just  as  a  farmer  might 
work  a  mortgaged  and  an  unmortgaged 
tract  together,  or,  to  give  a  more  forcible 
lllostration,  Just  as  ownctrs  of  separate 
locations  on  the  same  vein  often  use  the 
aanie  shaft  and  hoisting  apparatus  for 
raising  ores,  or  aa  many  locators  some- 
tlniee  combine  for  the  purpose  of  pump- 
ing water  from  the  lower  levels.  In  all 
such  cases  there  is  a  common  system  of 
working,  but  the  properties  are  distinct. 
A  receiver  of  a  mortgaged  field  would 
have  no  right  to  cot  timber  from  other 
land  of  the  mortgagor  to  build  fences  or 
houses  on  the  tract  covered  by  the  mort- 
gage, although  It  might  be  for  the  t>eneflt 
of  the  mortgagor,  by  preserving  or  en- 
naneloff  the  value  of  the  security  and 


lessening   his  personal   liability.  And, 

moreover,  there  Is  nothing  tu  show  In 
this  case  that  the  value  of  the  security 
was  In  any  degree  enhanced  by  the  extrac- 
tion and  reduction  of  the  ores.  No  doubt 
it  was  necessary  to  pump  the  water  out 
of  the  mine,  and  very  probably  it  ap- 
peared at  the  time  to  be  a  wise  measure 
to  carry  on  mining  at  the  same  time  with 
the  pumping;  but  Ifthlswaseo,  we  know 
of  no  principle  upon  which  station  8  could 
be  charged,  with  the  expense  of  k^plng 
other  parts  of  the  mine  free  of  water.  And 
If  it  be  said  that  the  works  at  station  8 
were  also  preserved  by  and  participated 
in  the  benefits  of  the  pumping,  it  may  be 
replied  that  there  is  nothing  to  show  that 
Its  equitable  share  of  the  expenseof  pump- 
ing was  not  hicluded  in  the  |10U,000  de- 
ducted from  tlie  gross  value  of  the  ores 
extracted  from  station  8. 

As  to  the  claim  that  the  corporation 
stood  by  and  saw  what  May  was  doing, 
and,  by  not  objecting,  tacitly  approved 
his  proceedings,  it  does  not  appear  to  be 
borne  out  by  the  record.  The  orders  ap- 
pointing the  receiver  were  made  ex  parte. 
It  Is  not  shown  that  their  terms,  or  the 
proceedings  of  the  receiver  under  them, 
ever  came  to  the  knowledge  of  the  corpo. 
ration.  It  does  appear  that  the  corpora- 
tion was  fnsolvmt,  and  it  seems  to  hare 
left  its  creditors  to  get  what  they  could 
out  of  Its  property,  without  making  any 
sign  of  approval  or  objection  to  their  pro- 
ceedings. The  only  presumption  we  are 
entitled  to  indulge  under  such  circum- 
stances is  that  It  desired  its  property  to 
go  to  its  creditors  according  to  their  re- 
spective l^al  rights,  vis.,  the  mortgaged 
property  to  its  mortgagees,  and  the  rest 
to  \tts  creditors  at  large.  No  advantage 
could  possibly  accrue  to  It  from  any  other 
disposition,  for  Just  so  far  as  Its  ultimate 
personal  liability  to  Its  mortgagees  might 
be  diminished  by  taking  from  its  un- 
pledged assets  to  enhance  the  security  of 
the  mortgagees,  iast  so  far  was  Its  ulti- 
mate liability  to  the  general  creditors  In- 
creased. Assuming,  therefore,  as  we 
ought  to  assume,  that  the  actual  desire 
of  the  corporation  ^as  that  Its  unpledged 
assets  should  be  devoted  to  the  payment 
of  Its  general  creditors,  and  that  It  nbver 
either  expressly  or  tacitly  approved  the 
proceedings  of  the  receiver  in  removing 
the  ores  from  station  8,  we  must  hold 
that  be  became  liable  to  the  corporation 
for  the  net  proceeds  of  such  ores. , 

It  is  strenuously  contended  that  this 
conclusion  does  a  great  Injustice  to  the  re- 
ceiver, and  that  an  opposite  conclusion 
would  do  no  Injustice  to  the  general  cred- 
itors, because  it  Is  said  the  ores  In  place 
were  not  liable  to  attachment,  and  were 
only  made  available  by  means  of  a  fund 
raUed  upon  the  credit  of  the  secured  cred- 
itors, we  cannot,  however,  nee  the  Injus- 
tice of  requiring  the  receiver  to  put  back 
into  the  fund,  where  it  belongs,  a  sum  of 
money  to  which  he  never  had  a  right ;  and 
as  to  the  other  proposition,  we  do  not 
know  why  the  160  ac^ree  of  land  with  all 
its  ores  in  place  was  not  liable  to  attach- 
ment, nor  is  there  anything  to  show  that 
the  ores  in  place  at  station  8  were  worUi 
less  than  their  net  proceetls. 
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Fifth,  It  Is  coDtenaed  that  tlie  liability 
of  May.  wblcb  sounded  wholly  la  tort, 
was  not  the  subject  of  garnlahment  or  at- 
tachmeat.  The  quention  here,  however,  is 
oot  what  claBses  of  debU  are  tlie  subject 
of  Eanitsbinent  or  attachment,  but  what 
liabilities  of  third  parties  to  an  execution 
debtor  can  be  reached  by  proceedings  sup- 
plemental to  the  execution.  We  know  of 
no  reason  to  bold  to  any  narrower  con- 
struction of  our  statutory  provisions  on 
this  subject  than  obtains  in  New  Tork, 
where  it  Is  said  that  these  proceedings 
can  reach  everything  which  could  former- 
ly have  been  made  to  contribute  to  the 
payment  of  Judgments  by  the  aid  of  cred- 
itors' bills,  and  where  It  was  held  that 
creditors*  bills  would  reach  choses  In  ac- 
tion arising  from  torts  committed  on  the 
property  of  the  Judgment  debtor  to  which 
bis  creditor  would  hare  a  right  to  resort. 
Freem.  Ex'ns,  S  420;  Hudson  v.  Plets,  11 
Paige,  180. 

The  sixth  objection  of  tlie  appellant  has 
been  sufficiently  stated  and  considered  in 
coonectiou  with  the  fourth.  We  find  no 
error  In  the  order  of  the  superior  court, 
and  It  Is  therefore  aftirmed. 

Weconcur:  Fox,  J.;  Sbabpstein.J.;  Mo- 
Fabland,  J. 

Beat  ▼.  Butlkb  et  at  (No.  14,051.)^ 
(Aiprwns  Oowt  qf  CcMSonOa.  Dee.  19.  1800.) 

APPIAIr-DlBHIBSAL— LaOHES. 

1.  A  motioD  to  dismiss  an  appeal  for  fallore 
to  lUe  the  transcript  In  time,  made  pursuant  to  a 
notice  ffiven  before  the  settlemeot  of  the  bill  of 
exceptions,  will  be  denied,  where  the  bill  of  ex- 
oeptfons  was  settled  and  allowed  only  two  days 
before  the  return-day  of  the  notice. 

a.  Laches  in  harln?  a  bill  of  exceptions  set- 
tled or  allowed  1*  aqueation which addrossesitself 
to  the  lower  court  Id  allowing  the  bilL  bat  is  not 
A  ground  fardismlsBlng  the  appeal  la  toe  supreme 
court. 

8.  Fidlore  to  file  the  andertakinff  oa  ntpeal 
within  five  di^  after  the  aerrloe  of  the  notice  of 
appeal,  as  required  Xa  Code  ClvU  Froo.  Cal.  | 
940,  renders  the  appeal  Inefleotual  for  any  pur- 
pose. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wai<- 
TBR  U.  Levy,  Judge. 

Flaber  Ames  and  W.  C.  Burnett,  for  ap- 
pellants. Fiournojr  it  Mboon,  for  re- 
spondent. 

Pbr  Ccriau.  This  Is  a  motion  to  dis- 
miss an  appeal  from  an  order  refusing  to 
strike  odt  acost-bUl.  The  motion  Is  made 
on  several  grounds : 

1.  That  the  transcript  Is  not  filed  In 
time.  The  papers  filed  here  show  that  at 
the  time  the  notice  of  motion  was  given, 
the  bill  of  exceptions  to  be  used  on  the  ap- 
peal had  not  been  settled  and  allowed.  It 
was  so  settled  and  allowed  only  two  days 
before  the  return-day  of  the  notice.  The 
appeal  cannot  therefore  be  dismissed  on 
that  ground. 

2.  On  the  ground  of  laches,  and  that  ap- 
pellant is  not  acting  In  good  faith.  This 
Is  based  upon  laches  in  having  the  bill  of 
exceptions  settled  and  allowed.  Laches 
In  that  particular  might  in  certain  cases 
be  good  ground  for  refusing  to  settle  and 

■Berersed  on  rehearing,  poat,  68BL 


allow  the  bill,  bat  It  Is  a  question  which 
addresses  Itself'  to  the  court  below,  and 
this  court  cannot  review  Its  action  tai  that 
regard  except  upon  appeal. 

That  the  appeal  was  not  taken  or 
perfected  within  the  time  allowed  by  law. 
The  notice  of  appeal  was  served  and  filed 
March  24, 1887.  The  undertaking  on  ap- 
peal was  not  filed  until  April  30, 1887.  Co- 
der section  940,  Code  Civil  Proc,  the  ap- 
peal was  "ineffectual  for  any  purpose-"  It 
must,  therefore,  be  dismissed,  and  it  is  so 
ordenad. 

  (87  Cai.  an) 

MaSTIN      MOBRAN.    (No.  13,783.> 
(Sitpreme  Court  of  CaUfomia.   Deo.  19,  189a) 
Sfboiho  PiEFoauANOs— Diliobkob  bt  Com- 

PLAIHAKT. 

A  oontraot  to  convey  land  whlcih  provides 
for  the  payment  of  the  purchase  price  witnin  60 
davs  from  its  date,  "otherwise  uiis  aereement 
to  oe  null  and  void,"  clearly  shows  tbe  tntenticm 
of  the  parties  to  make  time  the  eesenoe  of  the 
oontract;  and  the  fallore  of  the  vendees  or  their 
assignee  to  make  or  tender  p^ment  within  the 
vpecifled  time  precludes  them  for  maintaining  aa 
action  for  the  specific  performanoe  of  the  con- 
tract. 

Department  2.  Appeal  from  snpericff 
court,  Fresno  coanty;  J.  B.  Cabipbbi.1., 
Judge. 

Church  Jt  CoTTf  ioT  appellant.  JZ.  B, 
Ward  and  Sajrle  A  CotdweUt  for  respcHid- 
ent. 

S&ARPSTBiN,  J.  This  is  an  action  to 
compel  specificpertormance  of  a  onllateral 
contract  by  which  the  respondent  agreed 
to  convey  to  appellant's  assignors  a  cer- 
tain tract  of  land  at  any  time  within  60 
days  from  tbe  date  of  said  contract,  upon 
the  following  express  conditions:  The 
snld  assignors  to  pay  to  respondent  flSO 
of  tbe  purchase  money  down  on  the  dellv* 
ery  of  said  contract,  and  the  balance  with- 
in 60  days  from  the  date  thereof,  oUiei^ 
wise  suid  agreement  to  be  nail  and  void. 
One  hundreil  and  fifty  dollars  was  paid  on 
the  delivery  of  the  contract,  but  the  bal- 
ance of  the  purchase  price,  to-wlt,  $4,S50, 
was  not  paid  or  tendered  within  60  days 
from  tbe  date  of  said  contract.  As  an  ex- 
cuse for  not  paying  said  balance  within 
said  GO  days,  the  plaintiff  in  bis  complalat 
alleges  that,  before  the  expiration  of  said 
60  diays  from  thedate  of  said  contract,  tbe 
defendant.for  a  valuable  consideration,  ex- 
tended the  time  of  performance  on  tbe 
part  of  his  assignors  to  a  reasonable  time 
after  the  expiration  of  said  60  da.v8.  Tbe 
court  found  that  the  defendant  never  ex- 
tended the  time  for  the  periormanee  of 
the  conditions  expressed  in  said  agree* 
meat,  or  for  the  payment  of  any  money 
stipulated  to  be  paid  as  balance  of  the 

fiurchase  price  of  said  land,  and  rendered 
udgment  In  favor  of  thedefendant.  From 
that  Judgment  and  tbe  order  overruling 
his  motion  for  a  new  trial,  this  appeal  Is 
prosecuted  by  the  plaintiff.  We  cannot 
say  that  the  finding,  of  which  we  have 
above  given  the  substance,  was  not  Josti- 
fied  by  the  evidence.  We  shall  therdors 
consider  the  case  as  we  would  were  there 
no  claim  made  of  an  extension  of  the  time 
specified  In  the  written  contract  for  ths 
payment  of  tbe  deferred  payment.  As  be* 
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lore  stated,  plalntHTs  asslsnore  agreed  to 
pay  defendant  f  160  o(  said  purchase  mon- 
ey down,  npon  the  delivery  of  the  asree- 
ment.  and  the  balance  within  60  days 
from  the  date  thereof,  (Auj^UMt  81. 1S87,) 
otherwise  the  agreement  to  be  null  and 
void.  Neither  plaintiff  nor  hla  asRignoni 
performed,  or  offered  to  perform,  the  con- 
ditions expressed  In  sain  agreement  with- 
in G*)  daj's  from  the  date  thereof,  and  said 
agreement  was  not  assigned  to  plaintiff 
within  60  days  from  thedate  thereof.  The 
court  finds  that  the  plaintiff,  after  the  as- 
signment of  said  agreement  to  him,  offered 
to  pay  and  tendered  all  the  balance  of  the 
purchase  money*  required  to  be  paid  by 
euid  agreement.  No  other  excuse  or  rea- 
son than  the  one  above  stated  Is  alleged 
In  the  complaint,  by  plaintiff  or  tals  assign- 
ors, tor  non-perfurmance  of  the  condition 
expressed  In  the  contract.  The  plaintiff 
alleges  that,  upon  the  delivery  of  said  con- 
tract to  his  assignors,  they  entered  into 
the  possession  of  said  land,  and  expend- 
ed the  sum  of  f 270  In  valuable  Improve- 
ments. The  court  finds:  "That  said  M.J. 
and  P.  6.  Ponaboo  (plaintiff's  assignors) 
accepted  said  agreement,  and  paid  said 
sum  of  $150,  and  plowed  said  land,  sur- 
veyed. map|>ed,And  platted  it  into  lots, 
but  did  not  expend  any  sura  of  money 
whatever  io  the  improvement  of  satd  real 
property. "  This  finding  Is  Justified  by  the 
evidence  Introduced  by  the  plaintiff  as  to 
what  his  Hsslgnors  did  upon  the  land,  al- 
though one  of  the  witnesses  stated  that 
tiie  expense  of  the  plowing  was  $30.  We 
are  not  prepared  to  hold  that  what  was 
done  upon  the  land  constituted  an  im< 
provement.  We  think  the  finding  last 
above  quoted  Is  a  sufficient  finding  that 
plalnt1ff*8  assignor  entered  Into  possea- 
slon  of  said  land  at  the  time  alleged  In 
plaintiff's  complaint.  The  precise  time  at 
which  plalntin  tendered  the  deferred  pay- 
ment provided  for  in  the  contract  does 
not  appear.  But  the  coart  finds  that  he 
toolc  an  assignment  of  the  contract  after 
the  time  of  making  said  payment  bad  ex- 
pired; and  that,  after  behad  received  such 
asaleument,  be  offered  to  pay  all  of  the 
balance  of  the  purchase  money  due  there- 
under. 

This  brings  ns  to  what  we  deem  the 
principal  question  in  the  case.  Was  time 
made  the  essence  of  this  contract?  In 
other  words,  Is  the  intent  to  make  It 
BO  clearly,  unequivocally,  and  unmistak- 
ably shown  by  the  stipulation?  The  de- 
fendant's stipulation  was  that  he  would 
convey  at  any  time  within  60  days  from 
the  date  of  said  agreement  upon  certain 
express  conditions,  one  of  which  Is  that 
the  final  payment  of  the  purchase  money 
should  be  made  within  60  days  from  the 
date  of  said  agreement,  otherwise  the 
"agreement  to  be  null  and  void."  The 
contention  of  appellant'scounsel,  that  the 
general  rule  of  equity  Is  that  "time  is  not 
theeKsenceof  the  contract, "la  not  sup- 
portod  by  any  modem  authority.  The 
seneral  rnie,  as  expressed  by  8  Pars.  Cont. 
Trth  Ed.)  S89,and  by  this  court,  In  Grey  v. 
Tnbbs,  43  Cal.  859,  Is  that  "time  Is  not  nec- 
essarily the  essence  of  a  contract."  But 
It  may  be  made  so.  Prof.  Pomeroy 
saya:  "It  is  now  thoroughly  established 


that  the  intention  of  the  parties  mosl 
govern,  and,  if  the  Intention  clearly  and 
unequivocally  appears  from  the  contract, 
by  means  of  some  express  stipulation,  that 
time  shall  be  essential,  the  time  of  com- 
pletion or  of  performance  or  of  complying 
with  tbe  terms  will  be  regarded  as  essen- 
tial in  equity  as  much  as  at  law.  No  par- 
-Ueutartorm  ot  stlpnlatton  Is  necessary; 
but  any  clause  will  have  the  effect  whicb 
clearly  and  absolutely  provides  that  the 
contract  is  to  be  void,  if  the  fulfillment  is 
not  within  the  prescribed  time. "  Pom. 
Cont.  462.  Among  the  numerous  cases 
cited  by  the  learned  author  In  support  ot 
this  doctrine  Is  that  of  Benedict  v.  Lynch, 
1  Johns.  Gb.  370,  decided  by  Chancellor 
Kk.st.  In  that  case  the  contract  was 
signed  by  the  defendant  only,  and  be 
agreed  to  give  a  deed  upon  certain  express 
conditions  being  performed  by  the  plaln- 
tiffntthespeclfled  times;  "but  if  heshould 
tail  in  them,  or  either  of  them,  tbe  agree- 
ment to  be  void."  Tbe  plaintiff  tailed  to 
perform  within  the  time  specified,  but  of- 
fered to  after  tbe  expiration  of  that  time. 
The  opinion  of  the  learned  chancellor  is 
the  mostfull  and  satisfactory  explanation 
of  the  question  involved  In  this  case  that 
has  ever  fallen  under  our  observation; 
but  we  deem  it  unnecessary  toquote  more 
from  it  than  the  following:  "There  was 
an  express  stipulation  in  this  contract 
that,  if  the  plaintiff  failed  In  either  of  his 
payments,  the  agreement  was  to  be  void. 
The  first  question  which  naturally  pre- 
sents itself  is  whether  tbe  time  was  not 
here  made  part  of  the  essence  of  the  con- 
tract, and  whether  the  contract  did  not 
become  void  on  tbe  failure  of  the  plaintiff 
to  make  the  first  payment."  He  held  that 
It  was,  and  decreed  accordingly.  In  that 
case  the  Intention  of  the  parties  to  make 
time  the  essence  of  the  contract  did  ni*t 
more  clearly  and  unequivocally  appear 
than  It  does  in  tills  case.  Grey  v.  Tuhbs, 
supra.  Is  In  the  same  line  as  Benedict  v. 
Lynch.  In  Grey  v.Tubbs.thia  court  said: 
"Courts  of  equity  have  not  the  power  to 
make  contracts  tor  parties,  nor  to  alter 
those  which  the  parties  have  deliberately 
made;  and,  whenever  It  appears  that  the 
parties  have  In  fact  contracted  that.  If  the 
purchaser  make  default  in  the  payments 
as  agreed  upon,  he  shall  not  be  entitled 
to  a  conveyance,  and  shall  lose  the  ben- 
efit of  his  purchase,  and  when  It  also  ap- 
pears that  the  purchaser  Is  wltbont  ex- 
cuse for  his  delay,  tbe  courts  will  not  r»- 
Ileve  him  from  tbe  consequences  of  his  de- 
fault." Judgment  and  order  affirmed. 

We   concur :  Thohntos,  J. ;  McFae- 

LA,NO,  J. 

  (87  Cal.  214) 

GiLLia  et  a/,  v,  Cleveland.    (No.  13,969.  > 
iSupreme  Court  of  California.   Deo.  20, 1890.) 
Stbebt  Asbessubntb— Envobokhbnt  of  Lieh. 
1.  Lsws  Cal.  ^S5,  p.  U7,  S  7|  provides  that 
the  expense  of  work  on  a  soeet  under  tbo  act 
"shall  be  assessed  apon  the  lots  and  lands  front- 
•  »  «  , 


in^  thereon. 


each  lot  or  portloa  of  a  lot 


lot,: 

meat  thereon,  with  the  name  of  the  owner,  or, 
if  ha  la  onkuown,  then  "unknown" shall  be  writ 
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ten  opposite  themUnber,  and  for  a  diagram  show- 
ing the  locatioo  of  each  lot  with  reference  to  the 
work  done,  and  that  the  warrant  of  assessment 
shall  then  be  reoorded  with  the  saperlntendent 
of  streets.  Section  9  declares  that  when  so  re- 
corded "tiie  several  amounts  assessed  shall  be  a 
lien  upon  the  lands  or  portions  of  lots  assessed, 
respectively. "  Held,  that  the  liability  of  each 
lot  is  a  separate  caose  of  action,  and  foreclosure 
of  the  lien  upon  one  lot  will  not  prevent  a  sabse- 
qneat  action  against  the  same  person  to  foreolose 
on  another  lot  owned  by  him. 

2.  Under  section  12,  allowing  an  attorney's 
fee  in  all  cases  of  recovery  in  actions  to  foreclose 
the  lien,  the  fee  may  be  allowed  as  to  each  lot, 
although^owned  by  the  same  person. 

3.  Where  the  warrant  of  assessment  was 
properly  sigzed  by  the  superintendent  of  streets, 
ana  countersigned  by  the  mayor  as  reqaired  by 
the  act,  the  fact  that  the  siguatore  of  the  mayor 
was  omitted  in  recording  the  warrant  did  not  In- 
validate the  assessment. 

Commlasionerfl'  declBloa.  Department  1. 
Appeal  from  superior  coart,  San  Diego 
county;  John  R.  Aitkbm,  Judge. 

Luce,  McDoaald  A  Heatleraon,  for  appel- 
lant. HnBaakePt  Biitt  A  Lamme,  tor  re- 
spondents. 

Gibson.  C.  This  action  was  brought  to 
foreclose  a  street-assessmeDt  Hen  for  the 
grading  of  Logau  ayenue,  fn  the  city  of 
San  Diego.  The  defendant,  in  his  answer, 
put  in  Issue  some  of  the  material  altega- 
tiunH  of  the  complaint,  and,  as  one  of  his 
affirmative  defenses,  set  up  a  former  re- 
covery in  another  action  between  the  same 
parties.  This  plea  in  bar  was,  upon  plain- 
tiffs* motion.  striclEen  out.  and  upon  the 
trial  subsequently  had  before  the  court, 
without  a  juiy.  Judgment  was  rendered 
for  the  plaintiffs,  from  which  the  defend- 
ant appeals.  Appellant's  counsel  main- 
tain that  the  court  erred  in  strilcing  out 
the  plea  in  bar.  The  property  affected 
In  t.be  former  action  was  lot  3,  in  block 
179,  of  Manassee  &  ScbiUer'a  addition  to 
the  city;  while  in  this  action  it  is  lot  9  in 
the  same  block.  They  both  were  and  are 
owned  by  the  defendant,  and  front  on  Lo- 
gan avenue,  and  were  both  assessed  for 
the  same  grading,  whicb  was  let  as  a 
single  contract  by  the  city  to  tbe  plain- 
tiffs, who  performed  the  work.  The  lat- 
ter brought  a  separate  action  against  the 
detendaut  as  to  lot  2.  and  obtained  ajudg- 
ment,  which  appears  to  have  been  satis- 
fied. And  it  is  now  claimed  that,  as  that 
judgment  was  rendered  in  an  action  upon 
the  same  assessment,  which  constituted 
but  one  entire  demand,  it  was  a  recovery 
upon  a  portion  ot  such  demand,  and  is 
good  as  a  plea  In  bar  of  the  present  ac 
tion.  But  we  think  an  examination  ot  the 
act  of  March  1«.  im,  (St.  1885,  p.  147.)  un- 
der which  the  improvement  and  aseesa- 
ment  were  made,  will  show  that  the  rale 
invoked  by  the  appellant  has  no  applicu* 
tfon  here.  It  is  provided  in  the  first  snb> 
division  ol  section  7  ot  that  act  that  the 
expenses  incurred  torany  work  authorized 
by  the  act  ''shall  be  assessed  upon  tbe  lots 
and  lands  fronting  thereon ;  •  •  »  each 
lot  or  portion  of  a  lot  being  separately 
assessed,  in  proportion  to  the  frontage,  at 
a  rate  per  front  foot  sufficient  to  cover  the 
total  expenses  ot  the  work."  And  section 
8  provides  that  "after  the  contractor  of 
any  street  work  has  fulfilled  bis  contract 
to  the  satisfaction  ot  the  street  superin- 


tendent of  the  said  city,  or  city  council  on 
appeal,  the  street  superintendent  shall 
make  an  assessment  to  cover  tbe  sum  due 
for  the  work  performed  and  specified  in 
said  contract,  [including  any  incidental 
expenses.]"  This  assessment  shall  show, 
among  other  things:  "The  amount  of 
each  assessment,  tbe  name  of  the  owner  of 
each  lot.  or  portion  of  a  lot,  [il  known  to 
tbe  street  superintendent.]  It  Dnknown. 
tbe  word 'unknown*  shall  be  written  op- 
posite the  number  of  the  lot,  and  the 
amount  assessed  thereon,  the  number  of 
each  lot,  or  portion  of  a  lot  assessed,  and 
shall  have  attached  there):o  a  diagram  ex- 
hibiting •  •  •  tbe  relative  location  of 
each  distinct  lot,  or  portion  of  a  lot.  to 
the  work  done,"  etc.  Section  9  provides 
that  a  warrant  signed  by  the  superintend- 
ent ot  streets,  and  countersigned  by  the 
mayor  of  the  city,  shall  be  attached  to  the 
assessment.  Tbe  warrant,  assessment, 
and  diagram  must  then  be  recorded  in  the 
office  of  tbe  superintendent  ot  streets. 
"  When  so  recorded,  the  several  amounts 
assessed  shall  be  a  Ilea  upon  the  lands,  or 
portions  ot  lots  assessed,  respectively,  for 
the  period  of  two  years  from  the  date  of 
said  recording,  unless  sooner  discharged. 
After  Haid  warrant,  asseasment,  and  dia- 
gram are  recorded,  the  same  shall  be  de- 
livered to  the  contractor,  or  his  agents  or 
assigns  on  demand,  *  *  «  and,  by  vir- 
tue ot  said  warrant,  said  contractor  or  taia 
agents  or  assigns  shall  be  authorized  to 
demand  and  receive  the  amount  of  the 
several  assessments  made  to  cover  the 
sum  due  for  the  work  specified  lu  such  con- 
tracts and  assessments. " 

T^us  it  appears  that  the  expense  of  the 
improvement  Is  a  charge  upon  the  proper- 
ty benefited,  and  not  a  charge  against  the 
owner  personally.  In  furtherance  ot  this 
end,  the  identity  ot  the  lot  assessed,  and 
not  tbe  person  who  may  be  the  owner,  is 
made  the  essential requlrementol  the  stat- 
utf.  The  first  must  be  specifically  de- 
scribed, while  the  latter  may  be  designated 
as  "unknown,"  as  in  tbe  present  case. 
Nowhere  In  the  statute  does  any  In ten- 
tion  appear  to  charge  the  owner  personal- 
ly. In  Taylor  v.  Palmer,  31  Cal.  241,  it 
was  held  tbat,  In  cases  of  this  character, 
the  owner  could  not  be  made  personally 
liable  for  the  proportion  of  the  expense  ot 
the  Improvement  assessed  against  his 
property.  And  in  Dyer  v.  Barstow,50  Cal. 
652,  It  was  held  that  there  was  no  privity 
ot  contract  between  tbe  owner  and  the 
person  who  contracted  with  the  city  to 
do  the  work.  It  is  to  be  observed  that 
the  several  assessments  which  the  con- 
tractor is  authorized  to  demand  and  re- 
ceive are  the  particular  assessraeuta 
against  each  lot,  or  portion  of  a  lot.  He 
is  not  empowered.  In  cases  wbere  a  person 
owns  two  or  more  lots  liable  tor  their 
proportion  ot  the  cost  ot  the  improve- 
ment, to  demand  the  sum  ot  the  several 
assessments  against  two  or  more  lots, 
but  must  make  a  several  demand  as  to 
each  lot.  Thus,  In  a  case  llketbe  one  here, 
where  a  demand  was  made  upon  the  prem- 
ises assessed,  as  may  now  be  done,  where 
the  owner  named  in  the  assessment,  or 
his  agent,  cannot  conveniently  be  found, 
and  which  must  be  done  wnenever  the 
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name  of  the  owner  1b  stated  as  "tui- 
known."  (St.  1885,  §  10,)  a  demand  upon 
each  ol  two  lots  for  the  Biim  of  tbe  aftseea- 
inents  due  apon  botli  was  held  to  be  bad, 
find  insutticleut  to  support  a  recovery. 
Schtrmer  T.  Hoyt,  64  Cul.  280.  Again  lu 
the  eaine  nectlon  of  tbe  act  last  referred 
to,  tbe  assessment  against  each  lot  is 
treated  as  a  separate  and  distinct  de- 
mand, for  the  sapertntendent  of  streetH 
"may  release  any  aseesement  upon  the 
booka  of  hia  office  on  the  payment  to  him 
of  the  amount  of  the  asnesBment  against 
any  lot  with  intereat,  or  on  the  produc- 
tion to  him  of  tbe  receipt  of  the  party  or 
bis  assisns,  to  whom  the  assessment  and 
warrant  were  Issued. "  And,  by  section  12, 
when  suit  is  brouffht:  "The  court  In 
which  suit  shall  be  commenced  Bbull  have 
power  toadjudgeand  decreea  lien  against 
the  premises  assessed,  and  to  order  such 
premises  to  be  sold  on  execution,  as  in 
other  cases  of  the  sale  of  real  estate  by  the 
process  of  said  coorts. "  It  Is  obvious  tbat 
the  lien  here  referred  to  is  one  for  the  par- 
ticular amount  assessed  against  each  lot, 
and  not  the  whole  amr>unt  of  several  as- 
sessments againsf  all  thelotsof  oneowner 
without  regard  to  tlie  proportion  proper^ 
ly  chai^eable  to  each.  Thus,  in  Brady  v. 
Kelly. 5^  Cal.37^,it  was  said:  "Where two 
or  more  lots  are  assessed  for  tbe  expenses 
of  work  on  a  street,  each  If>t  Is  chargeable 
only  with  the  amount  assessed  upon  it, 
and  not  for  tbe  amount  assessed  against 
another  lot,  and  In  enforriug  the  lien  of 
the  assessment  tbe  Judgment  should  state 
tbe  amount  for  wlilcta  each  lot  is  liable, 
and  should  order  a  sale  of  ecwb  lot,  or  so 
much  thereof  as  may  be  necessary  to  sat- 
isfy such  amount,  and  costs."  We,  there- 
fore, thlnic  It  manifest  that  each  lot,  or 
portion  of  a  lot,  is  separately  liable  for  its 
proportion  of  tbecost  of  the  improvement 
and  that  the  liability  of  each  is  Independ- 
ent of  any  other,  and  constitutes  a  separate 
demand  upon  which  a  separate  cause  of 
action  may  be  baaed.  And.slnce  thlsis  so, 
tbe  recovery  fia  to  lot  2,  In  the  former  ac- 
tion, although  between  the  samg  parties, 
was  not  upon  the  same,  but  a  different, 
cause  of  action,  and  therefore  was  not 
good  as  a  plea  in  bar  of  this  action,  and 
was  for  tbat  reason  properly  stricken  out. 

What  we  have  said  on  this  point  alsq 
disposes  of  the  saggesUon  rejcardlng  tbe 
allowance  of  $15  as  an  attorney's  fee.  In 
addition  to  taxable  costs.  In  all  cases  of 
recovery  under  the  provisions  of  the  stat- 
nte,  fseetlon  12;)  for  It  necessarily  follows 
that  if  the  charge  against  each  lot,  or 
portion  thereof,  is  a  separate  and  distinct 
demand,  tbe  attorney's  fee  prescribed  by 
section  12  maybe  allowed  In  each  case. 
And,  in  response  to  appellant's  argument 
regarding  this  burden.  It  may  he  proper 
to  add  that  such  burden  may  be  escaped 
by  paying  for  the  Improvement  beforesntt 
Is  brought.  The  appellant  further  main- 
tains that  the  Judgment  is  not  sustained 
by  the  findings,  since  It  appears  from  the 
latter  that  the  warrant  issued  to  the 
plaintiffs  was  never  recorded  In  the  office 
of  the  superintendent  of  streets.  As  al- 
ready shown,  a  warrarit  of  the  character 
of  the  one  in  question  must,  in  order  to 
create  a  lien  upon  the  property  charged, 
T.25p.no.&— 28 


be  recorded  in.  the  office  of  tiie  superin- 
tendent of  streets,  before  it  is  delivered  to 
the  contractor  or  his  assigns.  Act  March 
18, 1885,  S  »■  See  Himmelmann  v.  Danos, 
35  Cal.  450;  Himmelmann  v.  Bateman,  50 
Cat.  11;  Norton  v.  Courtney,  53  Cal.  691. 
Tbe  flndlngs  here  disclosed  that  tbe  war- 
rant, which  was  properly  signed  by  the 
superintendent  of  streets,  and  counter- 
signed by  the  mayor,  waw  recorded  in  the 
office  of  the  hrHt-mentioned  officer,  but 
that  the  name  of  the  mayor,  and  the  des- 
ignation of  his  office,— vl«..  "W.  J.  Hun- 
sacker,  mayor,"— were  omitted  from  the 
record.  And  thia  omission,  it  Is  claimed, 
made  the  recoi^fn};  Ineffectaal.  In  San 
Francisco  v.  Real  Estate,  50  Gal.  188, 
which  was  an  action  In  rem  to  enforce 
a  street  aasessraent,  the  duplicate  assess- 
ment roll  required  tobemadeundersectlon 
I  of  the  act  of  February  1,  1870,  rimenda- 
tory  of  the  act  of  March  30,  1868,  (St. 
186»-70,  p.  41,)  did  not  contain  the  certifi- 
cate of  the  mayor,  which  was  appended 
to  the  original  asawsment  roll.  This 
oniisstou  on  tbe  trial  was  held  to  be  im- 
material, and.  in  sustaining  the  ruling  on 
appeal,  this  court  said :  "It  appears  in  the 
record  that  the  original  roll  was  duly 
made,  and  properly  certified  by  the  mayor, 
who  delivered  It  to  the  auditor;  but  in 
making  tbe  duplicate  for  tbe  collector  the 
auditor  omitted  therefrom  the  certificate 
of  the  mayor.  The  court  below  held  the 
omission  to  be  Immaterial,  and  we  agree 
in  that  opinion."  So,  here,  the  record 
'shows  that  the  warrant  was  properly 
signed  and  countersigned,  but  that  the 
superintendent  of  streets.  In  recording  it 
In  tbe  record  book  In  his  office,  failed  to 
copy  the  name  and  official  designation  of 
tne  mayor.  We  can  see  no  difference 
in  principle  between  this  case  and  the 
one  quoted  from.  Tbe  original  warrant 
here  was  authenticated,  as  the  wriglnal 
assessment  roll  was  there,  in  the  manner 
required  by  law,  and  the  omission  of  tbe 
mayor's  certificate  from  tbe  dnHllcate.  of 
the  original  assessment  roll  in  tbe  latter 
case  was  deemed  Immaterial.  And  we 
think  tbe  omission  complained  of  here  Is 
of  the  same  character.  This  defect  is  not 
the  same  as  those  held  to  be  fatal  in  Him- 
melmann V.  Bateman,  and  Norton  v. 
Courtney,  supra.  In  each  of  those  cases 
the  omission  from  the  record  was  an  es- 
sential part  of  the  description  of  tbe  prem- 
ises against  which  the  lien  was  sought  to 
be  enforced.  In  the  first,  the  depth  of  the 
lot  was,  by  mistake,  omitted  from  the 
diagram;  and  in  the  aecond,  the  arrow 
showing  the  courses  on  the  dlagpam  was. 
In  like  manner,  omitted.  Compare  this 
last  case  with  Whiting  v.  Qnackenbush, 
64  Cal.  306.  These  omissions  were  fatal, 
because  they  rendered  it  Impossible  In 
either  case  to  Identify  the  property  from 
the  record.  In  Himmelmann  v.  Danos, 
supra,  which  Is  to  the  same  effect,  the  rec- 
ord of  the  assessment  and  diagram  and 
warrant  was  held  to  be  no  record  at  alt, 
because  the  same  waa  not  certified  to  by 
the  superintendent  of  streets,  or  by  any 
one  for  him.  This  disposes  of  the  appd- 
Ian  t'9  argument,  and  finding  no  error  In 
tbe  record  we  think  the  Judgmrait  should 
be  affirmed. 
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We  concur:  Beixhbr,  0. 0. ;  VAncmbf.C. 

Peh  Curiam.  For  the  reasons  firlven  in 

the  foregoing  opinion  the  Jadgment  le 
affirmed. 

(87  Cal.  275)   

WooDBOFF  et  ah  v.  Semi-Tbopic  Land  & 

Wateb  Co.    (No.  13,976.) 
(Supreme  Court  of  Calif  omia.    Dec.  22,  1890.) 

Vesdob  and  VEimsB— Coktbact— Timb  or  Es- 
sence— Rescission. 
1.  Time  is  of  the  essence  of  a  contract  for  the 
sale  ot  land  whicb  provides  for  the  payment  of 
the  purchase  money  in  installments  at  specified 
dates,  and  for  the  execution  of  a  gooA  and  sufU- 
cient  deed  by  the  vendor  on  the  receipt  of  the 
llnal  installment,  and  that,  ''in  the  event  of  a 
tailore  to  comply  with  the  terms  hereof  by  the 
vendee,  the  vendor  shall  be  released  from  all  ob- 
llgBtioDS  in  law  or  in  equity  to  convey  said  prop- 
erty, and  said  vendee  shall  forfeit  all  right 
thereto. " 

3.  The  vendor  Is  in  default  on  his  failure  to 
execute  the  deed  after  a  tender  of  the  final  in- 
stallment by  the  vendee  when  due;  and,  where 
the  vendee  had  elected  to  rescind  the  contract  by 
a  tender  of  a  quitclaim  deed  of  the  land  and  a 
demand  for  the  return  of  the  installments  already 
paid,  no  snbseqiient  offer  ot  performance  on  the 

grt  of  the  veiulor  wlU  relieve  him  from  the  ef- 
:ts  of  his  default. 

Com missiouers'  decision .  Department 
2.  Appeal  rrom  Huperlor  court,  San  Ber- 
nardino county ;  C.  W.  C.  Eowell,  Jnd;^. 

WiWs,  Cole  &  Craig^  for  appellant. 
Stnitb  &  Northrop,  for  respondent. 

FooTB,  C.  The  plaintiffs  ohtalned  judjc- 
ment  a^ain^t  the  defendant  for  ttie  snin  of 
$3,4U&.75,  and  costs.  From  that  Judg- 
ment tbisappealls  prosecuted  on  the  Judg- 
ment roll.  Theparties  hereto  entered  into 
the  following  contract:  "This  agreement, 
made  and  entered  Into  the  25tb  day  of  Au- 
gust,in  the  yearof  oiirLord  one  thousand 
eight  hundred  and  eighty-seven,  between 
the  8enii-Tropic  Land  and  Water  Com- 
pauy,  n  corporation,  party  of  the  first 
part,  and  Jesse  W.  WoodruH  and  George 
E.  Baldwin,  of  the  city  and  county  of  Snn 
Bernardlno.state  of  California,  the  parties 
of  the  second  part,  wItnessetU :  That  said 
party  of  the  first  part.  In  pursuance  of  a 
resolution  of  the  board  of  directors  of 
said  corporation,  duly  passed,  authorizing 
this  agreement,  and  in  consideration  of 
the  covenants  and  agreements  on  the 
part  of  the  said  parties  of  the  second  pari 
hereinafter  contained,  agrees  to  sell  and 
convey  unto  the  said  parties  of  the  second 
part  all  that  certain  lot  or  parcel  of  land 
situated  Id  the  county  of  Sun  Bernardino 
and  state  of  CHlIIornia,  and  bounded  and 
more  particularly  described  as  follows,  to- 
wlt:  Farm  block  28,  containing  20.06 
acres,  (more  or  less,)  In  accordance  with 
the  map  of  the  town  ot  Bla1to,and  adjoin- 
ing subdivisions,  as  recorded  in  the  office 
of  the  recorder  of  deeds  in  and  forSan  Ber- 
nardino county,  Cal^ornia,   ,  18 — , 

book  — ,  page  — .  The  party  of  the  first 
part  reserves  from  premises  above  agreed 
to  be  sold  the  right  of  way  to  enter  upon 
to  ditcn  and  to  lay  pipes  for  the  distribu- 
tion of  water.  And  the  said  party  of  the 
first  part  agrees  to  sell  said  property  for 
the  sum  of  four  thousand  twelve  dollars, 
gold  coin  of  the  United  States.   And  the 


said  parties  of  the  second  part.  In  consid- 
eration of  the  premises,  agree  to  pay  ro 
the  said  party  of  the  flrstpartthesaidsum 
of  four  tlinusand  twelve  dollars,  gold 
coin,  as  follows,  to-wlt:  Thirteen  hun- 
dred thirty-eight  dollars,  cash  on  delivery 
of  this  agreement,  receipt  of  which  sum  is 
hereby  acknowledged  by  party  of  the  first 

f>art;  thirteen  hundred  thirty-seven  dol- 
ars  on  or  before  August  25.  1888;  thirteen 
hundred  thirty-seven  dollars  on  or  before 
August  25,  1889,— with  interest  payable 
semi-annually  upun  the  deferred  payments, 
at  the  rate  of  eight  per  cent,  per  annnm. 
And.  if  any  part  of  the  principal  or  Inter- 
est be  now  (not)  paid  when  due,  it  shall 
thereafter  bear  Interest  at  the  rate  of 
twelve  percent,  per  annum  until  fnlly  paid, 
according  to  the  terms  of  two  certain 
promissory  notes  of  said  second  parties  of 
even  date  herewith,  made  in  favor  of  said 
party  of  the  first  part,  and  payable  at  the 
Los  Angeles  National  Bank,  in  Los  An- 
geles, California.  And  the  said  parties  ot 
the  second  part  agree  to  pay  all  state, 
school)  and  county  taxes  or  assessments  of 
whatsoever  nature  whleh  may  become 
due  on  the  premises  above  described,  and 
all  assessments  that  may  be  lawfully 
made  upon  the  shares  of  water-stock  here- 
in agreed  to  be  delivered 'after  the  date 
of  this  agreement.  In  the  event  ot  a  fail- 
ure to  comply  with  the  terms  here-jf  by 
thesald  parties  of  tbesocond  part,  the  said 
party  of  the  first  part  shall  be  released  from 
all  obligations  In  law  or  equity  to  convey 
said  property,  and  eald  parties  of  the  sec- 
oud  part  shall  forfeit  all  rights  thereto. 
And  the  said  party  of  the  first  part,  on  re- 
ceiving such  payment  at  the  time  and  in 
the  manner  above  mentioned,  agrees  to 
execute  and  deliver  to  the  said  parties  of 
the  second  part,  or  their  assigns,  a  good 
and  sufficient  deed  of  bargain 'and  sale, 
together  with  one  share  of  stock  in  the 
Lytic  Creek  Water  and  Improvement  Com- 
pany for  each  acre  ot  land  above  agreed 
to  besold.  The  party  ol  theflrst  part  also 
agrees  to  pipe  the  water  to  a  point  ad- 
jacent t*»  each  twenty-acre  lot  of  said 
tract,  and  to  each  town  lot  above  agreed 
to  be  sold,  after  which  the  second  par- 
ties, and  other  stockholders  In  said  water 
company,  must  bear  the  expense  of  keep- 
ing np  the  water  system.  And  it  Is  ander^ 
stood  that  the  stipulations  aforesaid  are 
to  apply  to  and  bind  the  heirs,  executors, 
administrators,  and  assigns  of  the  respect- 
ive parties."  From  the  pleadings  it  ap- 
pears that  the  plaintiffs  here  (the  parties 
of  the  hiecnnd  part)  paid  to  the  defendant, 
on  the  27th  of  August,  1887.  $1,338,  on  the 
agreement,  and  at  the  same  time  exe* 
cuted  and  delivered  to  it  two  promissory 
notes  in  acconlance  strictly  with  the 
terms  of  the  contract,  and  at  maturity 
thereof  paid  the  first  note,  $1,443,  principal 
and  interest,  and  $160.44,  being  interest 
on  the  note  due  on  or  before  August  25, 
1889.  and  also  $13.80,  the  amount  of  taxes 
assessed  on  the  land  Included  In  the  con- 
tract. On  the  26tta  ot  August,  1889,  when 
the  last  note  was  due,  the  plaintitts  were 
ready  and  willing,  and  offered  In  writing, 
to  pay  it  and  the  interest  due  thereon, 
and  then  demanded  a  good  and  sufficient 
deed  ot  bargain  and  sale  of  the  premises 
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above  described,  and  also  that  the  defend- 
ant deliver  the  water-stock  Included  In  the 
purchase.  This  the  defendant  failed  and 
neglected  to  do.  On  the  2l8t  day  of  No- 
vember. 1889,  the  plaintiffs  surrendered 
possession  of  the  land  and  premises,  and 
tendered  tothe  defendant  aquitclalm'deed 
to  the  premisea  and  to  the  water-atock, 
and  demanded  that  the  defendant  paj 
back  the  payments  In  money  that  the 
plaintiffs  had  made,  and  interestat  lawful 
rates  from  the  date  of  making  the  pay- 
ments, and  that  the  defendant  deliver  up 
the  promissory  note  due  Aagust  25, 18H9. 
That  the  defendant  refused  to  accept  the 
deed  of  reconveyance,  or  pay  the  money. 
Damages  In  thesum  of  thirty-five  hundred 
dollarn  were  prayed  for,  the  rescission  of 
the  agreement  of  August  25,1887,  and  that 
the  note  due  August  25, 1889,  be  given  up 
and  canceled.  A  demurrer  was  filed,  and 
overruled,  for  want  of  prosecution.  The 
defendant  then  answered  denying  damage 
done  to  the  plaintiffs,  and  setting  up  the 
defense  that  prior  to  the  service  of  sum- 
mons in  this  case.  It  was  able  and  willing 
to  deliver  a  conveyance  and  the  water- 
stock,  upon  the  plaintiffs  paying  the  bal- 
ance of  the  purchace  price,  which  offer 
the  plaintiffs  declined.  And  the  defendant 
avers  that  it  is  still  able  and  willing  to 
carry  cot  the  contract  upon  the  payment 
by  the  plaintiffs  of  the  contract  price  for 
the  property.  The  court  found  that  all 
the  allegations  of  the  plaintiffs'  complaint 
were  true,  and  that  they  had  suffered 
damage  in  the  sum  of  f 3,405.75;  that  be- 
fore No  vember  29, 1889,  the  defendant  failed 
and  Delected  to  comply  with  the  con- 
tract; that  on  that  day,  after  the  com-. 
mencement  of  this  action,  but  before  the 
service  of  summons,  the  defendant  offered 
to  comply  with  the  contract,  but  the 
plaintiffs  would  not  accept  It;  and  that, 
since  that  date,  the  defendant  has  been, 
and  still  is,  ready  to  deliver  the  deed  and 
shares  of  stock  on  the  payment  of  the  bal- 
ance due  by  the  plaintiffs.  The  concln- 
Hiun  of  law  ts  that  the  plaintiffs  are  enti- 
tled to  Judgment  for  $8,405.75,  and  costs. 
Judgment  was  rendered  accordingly  on 
the  17th  of  June,  1890. 

The  only  point  which  seems  to  be  made 
for  a  reversal  of  the  Judgment  Is  that  time 
was  not  fif  the  essence  of  the  contract, 
and  therefore  that  the  otter  of  perform- 
ance on  the  29th  of  November,  1889,  was  in 
a  reasonable  time  after  the  date  fixed  for 
performance  by  the  contract,  or  after  suit 
brought  by  the  plaintiffs  to  rescind.  There 
is  no  doubt, however,  that  timewas  of  the 
eescnceot  this  contract,  as  Is  seen  by  a  ref- 
erence to  the  opinions  delivered  in  Grey 
r.  Tabbs,  4S  Cal.  864.  and  Cleary  v.  Folger, 
84  Gal.  321.  24  Pac.  Bep.  280,  where  a  simi- 
lar contract  was  construed  with  reference 
to  this  point.  Time  being  of  the  essence 
of  the  contract,  the  defendant,  having 
failed  to  comply  with  It  after  a  tender  of 
performance  by  the  vendee,  was  in  default. 
Ttae  plaintiffs  tendered  adeed  to  the  prem- 
ise, giving  all  their  title  thereto,  and  also 
the  water-stock,  and  surrendered  posses- 
sion of  the  premises  on  the  2lBt  of  Novem- 
ber, J8S9,and  demanded  arepayment  back 
of  their  money,  and  the  giving  upandcan- 
celioff  of  their  unpaid  note.  This  was  all 


that  the  plaintiffs  were  required  to  do  to 
effect  a  rescission  of  the  contract,  and, 
having  done  this,  no  subsequent  offer  of 
performance  on  the  part  of  the  defendant 
would  relieve  it  from  the  effect  of  its  de- 
fault. Therefore  we  advise  that  the  judg- 
ment be  affirmed. 

Weconcar:    Gibbon,  C;  Vanclief,  C. 

Per  Cckiah.   For  the  reasouH  given  in 
'the  foregoing  opinion  ttae  Judgment  iB  af- 
firmed. 

  (2a  Or.  21S) 

Statb  v.  Chew  Mcck  You. 
(Supreme  Court  of  Oregon.    Dec.  16,  1890.) 
Labobnt  bt  Bailee — Delivert  to  Bailee. 

1.  It  is  not  necessary  that,  when  the  defend- 
ant is  charged  with  being  a  bailee,  the  facts  and 
circamstances  of  the  bailment  shoald  be  set  oat. 
When  one  is  charged  with  being  a  bailee,  the  al- 
legation covers  all  necessary  facts. 

2.  A  bailment  takes  place  when  anj  article 
of  personal  property  Is  put  into  the  hands  of  one 
for  a  special  purpose,  and  it  is  to  be  returned  by 
the  bailee  to  the  bailor,  or  delivered  to  some 
third  person,  when  the  object  of  the  trust  is  ac- 
complished. -Wliere  gold-dust  was  intrusted  to 
the  possession  of  another,  to  deliver  to  a  third 
party  in  Portland,  when  the  object  of  the  trust 
would  he  accomplished,  and,  upon  demand  of 
such  bailee  for  the  property,  he  promised  to  de- 
liver it,  but,  failing  to  do  so  upon  the  third  de- 
mand, he  denied  having  received  It,  and  refused 
to  aocoont,  held,  <1)  that  this  was  conversion, 
and  that  the  court  had  Jorisdiotloa;  (S)  that  bis 
admissions  were  only  ocHToborative. 

{SyUabua  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Jnd^. 

T.  A.  Sterena,  Dlst.  Atty.,  <md  W.  T. 
Hume,  for  plaintiff.  McQInn  A  Simon  and 
H.  PUklngton,  for  defendant. 

LoBD,  J.  The  defendant  was  Indicted, 
tried,  aud  convicted  of  the  crime  of  lar- 
ceny by  bailee,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of 
one  year.  To  reverse  tbe  Judgment  ren- 
dered herein  Is  ^ttae  purpose  of  the  present 
appeal. 

It  is  first  objected  that  the  demurrer  to 
the  indictment  should  have  been  sustained, 
for  the  reason  that  It  does  not  set  out  the 
nature  and  terms  of  thebailment.  In  sup- 
port of  this  position.  People  T.  Poggi.  19 
Cal.  600;  I'eoplo  v.  Peterson,  9  Cal.  818; 
and  People  v.  Cohen,  8  Cal.  42, — are  cited. 
These  cases  boid  that  it  is  not  enough  to 
charge  the  defendant  with  being  bailee, 
but  that  the  tacts  and  circumstances  of 
the  bailment  most  beset  out.  Tested  by 
tbe  principle  established  in  these  cases, 
tbe  Indictment  1b  not  sufilclent;  but  the  ' 
practice  has  been  in  tbia  state  to  fallow 
tbe  statute  In  tbls  part  of  the  allegation, 
upon  the  principle  that,  when  one  Is 
charged  with  being  bailee,  the  allegation 
covera  all  necessary  facts.  Referring  to 
the  cases  cited,  Mr.  Bishop  expresses  the 
opinion  that  It  Is  not  necessary  to  aver 
the  character  or  circumstances  of  the  bail- 
ment, and  suggests  thefoUowIng  reasons; 
"First.  Although  the  fact  ot  the  bailment 
Is  material,  it  is,  In  a  certain  sense,  inci- 
dental ;  the  offense  consisting  in  the  per- 
son who  sustains  tbe  relation  of  bailee  to 
the  property  doing  the  forbidden  thing. 
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The  ^aFamen  of  the  charge  1b  that  this 

person  did  convert  the  same  to  his  own 
□se.  It  l8  not  denied,  and  it  cannot  be» 
that  It  1b  sufficient  to  fnUowtbe  statute  In 
thlH  part  of  the  allegation;  therefi)re,  afor- 
Horl,  it  should  be  sutbclent  In  the  other 
part.  Secondly.  The  relation  of  bailee  Is 
well  known  In  the  law;  Just  as  well 
known,  thonfsh  not  qnlte  bo  common,  as 
tbe  relation  of  owner.  It  Is  not  necesBary 
to  allege  bow  a  man  became  owner  of 
perHonal  property,  or  to  state  the  facta 
and  circumstances  of  the  ownership. 
When  one  Is  charged  with  being  owner, 
tbe  allegation  covers  all  necessary  facts. 
In  l^e  manner  itsbould  beheld  that. when 
one  Is  charged  with  being  bailee,  the  alle- 

fatlon  covers  all  necessary  facts. "  Bish. 
t.  Crimes,  5  423 ;  Bish.  Dir.  &  Forms,  §  610, 
and  notes.  As  the  indictment  is  admitted 
to  be  within  the  principle  thus  announced, 
which  Is  thought  to  be  In  accordance  with 
the  practice  in  this  state,  the  indictment 
is  sufficient,  and  the  demurrer  was  prop- 
erly overraled. 

The  next  error  relied  npon  la  the  refusal 
of  the  eourt  to  direct  the  Jury  to  return  a 
verdict  for  the  defendant,  upon  the  ground 
that  there  was  an  entire  fallnre  of  proof 
to  show  that  any  crime  had  ever  been 
committed  In  Multnomah  county,  or  in 
the  state  of  Oregon.  To  properly  dispose 
of  this  objection,  it  Is  necessary  to  ex- 
amine and  state  the  substance  of  tbe  tacts 
proved.  The  bill  of  exceptions  discloses 
that  one  Li  Moy,  who  kept  a  Chinese  res- 
taurant at  Pierce  Clly,  Idaho,  desiring  to 
send  27  ounces  of  gold-dust  to  one  LI  Fuok, 
a  resident  of  Portland,  Or.,  dellvpred  such 
gold-dust  to  the  defendant,  with  Instruc- 
uons  to  convey  the  same  to  Portland, 
and  deliver  It  toLlFook;  that  the  defend- 
ant received  the  gold-dust  Into  his  posses- 
sion for  that  purpose,  and  came  to  Port- 
land, but  failed  to  deliver  the  cold-dost; 
that  Li  Moy  wrote  to  LI  Fook  regarding 
the  gold-dust,  and,  learning  from  LI  Fook 
that  lie  had  never  received  the  gold-dust, 
came  to  Portland  to  see  about  tbe  mat- 
ter; that  Immediately  on  receiving  the  in- 
formation contained  in  the  letter  from  LI 
Moy,  Li  Fook  sought  out  .Chew  Muck 
You.  and  demanded  the  gold-dust.  It  is 
enough  to  say  that  when  the  first  demand 
was  made  on  the  defendant  for  the  gold* 
dust  that  he  promised  to  turn  it  over,  but 
failed  to  do  so;  that  he  was  again  sought, 
and  made  a  like  promise  and  fallnre;  that 
he  was  again  sough •.,  and  the  gold-dust 
demanded  of  him,  and  that  then  he  stated 
lor  the  first  time  that  he  had  not  received 
any  goId-du3t;  that  the  defendant  has 
never  turned  over  the  gold-dust,  nor  ac- 
counted for  it,  and  the  same  has  been 
wholly  lost  to  the  complaining  witness. 
Upon  this  evidence  the  counsel  for  the  de- 
fendant makes  two  points:  (1)  That,  in 
the  absence  of  a  statute  conferring  Juris- 
diction, there  can  be  no  prosecution  In  this 
state  for  larceny  by  bailee,  where  the 
property  Intrusted  to  him  was  delivered 
In  another  state,  to  be  brought  into  this 
state,  and  where  the  bailee,  after  bringing 
the  property  Into  this  state,  converts  It  to 
bis  own  use;  and  (2)  that,  if  such  Juris- 
diction be  conceded,  there  is  a  total  fail- 
ure of  proof  of  the  commissiou  of  any 


crime  In  the  venue  laid,  and  that  thp  Jury 
ought  to  have  been  directed  to  return  a 
verdict  of  nbt  guilty.  The  first  objection 
is  based  on  the  idea  that  the  proof  must 
establish  a  complete  commission  of  the 
■  offense  in  the  county  where  the  offense 
was  laid;  otherwise,  there  Is  no  Jurisdic- 
tion to  try  It.  The  argument,  in  eflect,  is 
that,  as  the  evidence  dlBeloses  that  tbe 
gold-dust  was  Intmsted  tu  the  possession 
of  tbe  defendant  in  Idaho,  to  be  transport- 
ed by  him  into  this  state,  such  facts  sliuw 
that  the  bailment  originated  there,  al- 
though the  acts  of  conversion  may  have 
taken  place  here;  but,  as  the  facts  both 
of  bailment  and  conversion  are  neces- 
sary to  constitute  a  complete  offense,  un- 
less the  facts  In  respect  to  each  originated 
and  occurred  within  Multnomah  coanty, 
where  the  venne  is  laid,  they  do  not  show 
a  complete  commission  of  the  oKense  in 
that  county,  and  c(maequently,  upon  the 
facts  as  presented  by  this  record,  the 
court  was  without  Jurisdiction  In  the 
premises.  Tbe  vice  of  this  argument  lies 
in  supposing,  becanse  tbe  contract  of  bail- 
ment originated  In  Idaho,  It  could  have 
no  binding  force  or  effect  in  Oregon.  It 
proceeds  upon  tbe  hypothesis  that,  as  the 
fact  of  bailment  is  essential  to  be  proved, 
and  as  such  fact  In  the  present  case  origi- 
nated without  the  state,  It  showed  that 
tbe  proof  did  not  establish  a  complete 
offense  in  the  county  where  the  offense  is 
laid,  and  therefore,  no  crime  being  proved, 
the  court  was  without  jurisdiction  to  in- 
flict a  Judgment  of  punishment.  A  bail- 
ment is  ordinarily  defined  to  be  a  contract 
by  which  goods  are  delivered  by  one  per- 
son to  another  for  a  certain  purpose,  up- 
on an  express  or  implied  promise  by  the 
bailee  to  return  tbem  to  the  bailor,  or  to 
deliver  them  to  some  one  designated  by 
him,  after  the  purpose  bas  been  fulfilled. 
But  abaflment  In  notalways accompanied 
by  a  contract,  expressed  or  Implied,  and, 
in  the  absence  of  it,  the  law'  Imposes  duties 
which  the  bailee  cannot  neglect  without 
liability.  The  duty  of  the  bailee  to  make 
restitution  of  bail  goods  Is  one  whicb  the 
law  Imposes,  and  does  not  depend  upon 
the  existence  of  any  contract.  2  Amer.  & 
Eng.  Enc.  La  w  "  Bailment, "  p.  B6.  Within 
the  meaning  as  to  what  constitutes  a  bailee 
of  the  criminal  statutes  there  does  not  ap- 
pear to  be  any  doctrine  peculiar  to  the 
criminal  law.  "A  bailment,"  Mr.  Bishop 
says,  "Is  where  one  has  personal  property 
Intrusted  to  him,  to  be  returned,  or  deliv- 
ered to  another  In  specie,  when  the  object 
of  the  trust  Is  accomplished. "  2  Bish.  Crira. 
Law,  §857.  Again  he  says:  "A  bailment 
takes  place  where  an  article  of  personal 
property  is  put  Into  the  hands  of  »)ne  for 
a  special  purpose,  and  it  is  to  be  returned 
by  the  bailee  to  the  bailor,  or  delivered  to 
Bome  third  person,  when  the  object  of  the 
trust  Is  accomplished. "  Bish.  St.  Crimes, 
§  423;  Krause  v.  Com.,  93  Pa.  St.  418. 
It  Is  said  that  the  object  of  these  statutes 
is  to  cover  that  which  Is  not  larceny  at 
common  law. 

Bearing  In  mind,  then,  what  constltntes 
a  bailment  within  the  meaning  of  these 
statutes,  and  the  p.urposes  for  wblcb  they 
were  enacted,  upon  the  facts  as  disclosed 
by  this  record,  what  waa  the  relation 
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whtcb  the  defendant  anetalned  to'  the 
property  pat  into  hie  poBseeslon  when  It 
was  demanded  of  him  at  Portland,  and  he 
refased  to  deliver  It?  When  the  leold-dust 
was  introBted  to  his  possemlon,  and  he 
nndertook  to  transport  It  to  Portland, 
and  delirer  it  to  the  party  designated,  bis 
ondertaklDs;  Included  the  duty  of  a  bailee, 
to  be  performed  In  this  state,  and  the  ot>- 
]ect  of  the  trust  be  had  assnnied  was  only 
accomplished  when  be  shoold  deliver  tt  to 
HDcb  party  In  Portland.  That  snch  an 
engagement  Is  bailment,  and  Valid  here, 
where  it  is  to  be  performed,  and  the  rela- 
tion of  bailee  terminated  when  the  prop- 
erty should  be  delivered,  would  scarcely 
seem  to  admit  of  a  doubt.  The  tacts  put 
themselves  within  the  terms  uf  the  defini- 
tion that  certain  "personal  property  was 
put  Into  the  hands  of  the  defendant  tor  a 
special  purpose,  to  be  ddlvered  by  him  to 
a  third  person,  when  the  object  of  the 
trust  is  accomplished."  They  established 
the  relation  of  bailee  in  the  defendant  to 
the  property  Intrusted  to  his  possession, 
which  (continued  with  and  followed  him. 
from  the  nature  of  his  engagement,  until 
tuat  relation  should  be  terminated  by  a 
delivery  of  the  property  at  Portland  to 
tne  party  dMlgnated.  when  the  trust  he 
had  assumed  would  be  discharged,  aud  its 
object  accomplished.  There  Is  no  evidence 
or  any  pretense  that  he  was  in  anyway 
relieved  from  his  engagement  as  bailee, 
ur  absolved  from  his  trust,  from  Its  incep- 
tion DDtil  bis  ilnai  repudiation  of  it  In 
Portland,  where  he  was  then  a  bailee, 
wltbln  the  venue  in  which  bis  offense  Is 
laid,  and  subject  to  our  taws,  and  to  be 
punished  by  our  courts  In  that  locality  for 
the  violation  of  his  trust.  As  bailee,  when 
the  defendant  arrived  in  Portland  In  the 
performance  of  his  trust,  he  was  rlehtfully 
In  tbe  possession  of  the  property,  and  was 
guilty  of  no  violation  of  that  tmst,  even 
after  he  had  been  sought  out,  and  the 
gold-dnst  had  been  twice,  and  at  different 
times,  demanded  of  him,  and  he  promised 
to  deliver  it  in  accordance  with  his  en- 
gagemeut.  80  far  as  this  record  discloses, 
be  had  committed  no  oHense  here  or  else- 
where until  he  refused  to  account  for  It. 
But  he  was  a  bailee  when  he  arrived  In 
Portland,  and  sustained  that  relation  to 
tbe  property  Intrusted  to  him ;  and,  as 
Mr.  Bishop  says,  "our  courts  cannot 
ignore  the  relation  sustained  to  the  prop- 
erty by  the  defendant  here,  or  the  trespass 
committed  upon  it  here,  or  the  felonious 
intent  which  here  existed."  Blsh.  Crlm. 
XiaWt  §  180.  When,  therefore,  sustaining 
the  relation  of  bailee  to  tbe  property  In- 
trasted  to  blni,  it  was  demanded  of  him 
by  the  person  authorized  to  receive  It.  and 
he  finally,  upon  the  third  demand,  after  he 
had  promised  twice  to  pay  it  over  to  such 
person,  repudiated  bis  trust,  and  refused 
to  account  tor  U,it  was  an  act  or  conduct 
inconsistent  with  the  nature  of  bis  trust, 
in  violation  of  It,  and  effective  as  evidence 
ut  his  conversion  of  tbe  property.  "In- 
solvency, flight,  or  refusal  to  pay, "says 
Mr.  Wharton,  "are  the  usual  and  most 
effective  evidences  of  conversion. "  Whart. 
Crim.  L.aw,  §  1950;  Blsh.  St.  Crimes,  §  421. 
Being  a  bailee,  and  the  conversion  occur- 
ring witbin  the  venue  where  hla  oitenae  la 


laid,  tbe  conrt  bad  Jurisdiction  of  this 
crime  with  which  he  wascharged.  "Some 
act  of  conversion  or  appropriation  by  the 
bailee,  "says  Mr.  Wharton,"  must  be  alleged 
and  proved  to  bave  taken  place  wltbln 
the  Jurisdiction  of  the  court. "  Whart. 
Crim.  Law,  §  1957.  And  again,  that  "the 
defendant  may  be  tried  In  any  county 
where  any  part  of  the  embezxlenient  was 
committed,  or  where,  upon  beiug  called 
upon  to  account,  be  dkowned  having  re- 
ceived the  money."  Id.  §  19ff?.  The 
gravamen  of  tbe  charge,  Mr.  Bishop 
says,  is  that  this  person  did  convert  the 
same  to  his  own  use.  Blsh.  St.  Crimes, 
§  422.  "But  here, "said  Lord  Alvanly, 
C.  J.,  "there  Is  no  evidence  of  any  act  to 
bring  the  prisoner  Tvlthin  the  statute  until 
he  is  called  upon  by  his  master  to  account. 
When  called  upon  by  bis  master  to  ac- 
count tor  the  money,  the  prisoner  denied 
that  he  ever  recelTed  It.  This  was  theflrat 
act  from  which  the  Jury  could,  with  cer- 
tainty, say  that  the  prisoner  intended  to 
embezzle  the  money.  In  this  case  there 
was  no  evidence  of  tbe  prisoner  baring 
done  any  act  to  embesKle  in  the  county  of 
Surry,  nor  could  tbe  offense  be  complete, 
nor  the  prisoner  be  guilty  wltbln  tbe  act, 
until  be  refused  to  account  to  bis  master. 
We  are  therefore  of  the  opinion  that  the 
prisoner  was  properly  Indicted  in  the 
county  of  Middlesex."  Rex  v.  Taylor,  8 
Bos.  &  P.  596.  Nor,  In  the  present  case, 
was  there  any  evidence  of  any  act  for 
which  the  defendant  was  liable,  or  which 
Indicated  an  Intent  to  repudiate  his  trust, 
and  convert  the  property  to  his  own  use, 
until  he  denied  receiving  the  money,  and 
refused  to  account.  This,  being  charged, 
and  proved  to  bave  taken  place  within  the 
venue  where  his  offense  is  laid,  was  within 
the  Jurisdiction  of  the  court  which  tried 
and  convicted  him. 

Tbe  next  objection  is  that,  conceding  Ju- 
risdiction, there  was  no  evidence  of  the 
commlsBslon  of  any  crime,  except  the  con- 
fessions of  the  defendant,  or.  In  other 
words,  there  must  be  other  proof  of  the 
corpus  delicti  than  tbe  confessions  or  ad- 
missions of  the  defendant.  This  is  baaed  on 
the  assumption  that  the  only  evidence  of 
the  relation  of  the  defendant  as  bailee  to 
the  property  was  the  admission  of  the  de- 
fendant, when,  after  his  arrival  in  Port- 
land, the  gold-dust  was  demanded  of  him 
by  the  person  authorized  to  receive  It,  he 
promised  to  turn  over  to  him  on  two  sep- 
arate occasions.  But  enough  has  already 
been  said  to  show  that  there  was  evidence 
that  the  gold-dust  was  Intrusted  to  his 
poaeesslon,  to  be  delivered  to  a  designated 
person  In  Portland,  and  that  he  sustained 
the  relation  of  bailee  to  such  property 
when  it  was  demanded  of  him,  and  that, 
if  be  bad  then  and  there  refused  to  account 
for  it  or  to  deliver  It,  without  any  ac- 
knowledgment on  bis  part  of  such  rela- 
tion as  bailee  to  tbe  property.  It  would 
liave  made  a  case  for  the  consideration  of 
the  Jury.  The  effect  of  his  admlBBlonn  was 
only  to  strengthen  the  evidence  for  the 
prosecution  that  he  was  such  bailee  of  the 
property.  It  was  only  corroborative  of 
his  character  as  bailee  of  the  property  In- 
trusted to  him,  and  bis  intention  then  to 
fulfill  his  trust;  bat  this  was  not  euongb. 
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Some  ac^  it  converafon  or  appropriation 
of  tbe  property  to  his  own  use  must  be 
charged  and  proved  before  be  conld  be 
Kulty  of  tbe  offense  ut  larceny  by  bailee. 
That  proof  wblch  le  the  gravamen  of  tlie 
charge  was  not  furnished  by  him  or  by  bis 
aduiijiRlons,  but  by  another  wltneBB.  It 
was  when,  as  a  bailee  belns:  called  upon 
to  account,  he  disowned  having;  received 
the  gold-dust,  that  he  fnmlfihed  the  de- 
cisive evidence  of  Its  conversion.  That  a 
conviction  should  not  be  had  ontheextra- 
judicial  confessions  of  the  defendant,  un- 
supported by  any  corroborating  facts  and 
circumstances,  need  not  be  questioned.  It 
is  proof  aliunde  of  the  corpus  delicti  which 
Is  required,  and  Mr.  Bishop  intimates  that 
tbe  rule  ill  this  regard  would  be  better 
applied  as  one  of  cautioa  and  discretion, 
than  of  law.  1  Bish.  Crim.  Proc.  §§  1070, 
1071.  But,  however  that  may  be  here, nei- 
ther the  fact  that  the  gold-dust  was  in- 
trusted to  his  posnesslon  for  the  special 
purpose  of  delivering  It  to  a  third  person 
in  Portland,  or  the  violation  of  such  trust, 
and  tbe  conversion  of  the  property  to  his 
own  nse,  stands  upon  his  nnsupportetl  ad- 
missions alone.  All  that  can  twsald  is 
that,  when  It  was  proved  that  such  prop- 
erty was  intrusted  to  his  possesKlon.to  be 
delivered  as  specified,  and  tbe  person  des- 
ignated to  receive  it  applied  to  him  for  it, 
and  he  promised  to  deliver  it.  he  only  cor- 
roborated what  bad  already  been  proven, 
and  recogniEed  his  relation  to  the  proper- 
ty as  bailee,  and  perhaps  his  intentltm  to 
fulfill  the  trust  confided  to  him.  It  may 
be  that  Chinese  testimony  is  open  to  the 
criticism  claimed,  hut  tlie  credibility  of  tbe 
witnesses,  and  the  welRht  and  value  of 
testimony,  is  for  the  jury,  and  not  tor  our 
decision.  We  think  the  judgment  must 
be  alarmed. 


(19  Or.  B2» 

Hartvio  V.  N.  p.  Lumber  Co, 
(Supreme  Court  of  Oregon.  Nov.  10,  1890.) 

Hastbb  and  Servant— Kgolioence  or  Hastes 
— Qdbstio>'3  for  Jdbt. 
1.  It  is  well  settled  that  a  wroDg-doer  is  lia- 
ble for  aa  injury  which  resulted  as  tbe  natural 
and  probable  consequences  of  bis  vroDgtal  act, 
and  which  be  ou^ht  to  bave  foreseen  in  tbe  U^t 
of  surrounding  circumstances. 

a.  It  is  ordinarily  tbe  province  of  the  Jury  to 
ascertain  whether  tbe  injury  is  the  natural  and 
proximate  cause  of  the  wron?  complained  of. 

3.  It  is  the  duty  of  tbe  master  to  observe  due 
care,  and  not  to  expose  his  servants  to  unreason- 
able risks,  and,  when  tbe  nature  of  the  business 
requires  it,  to  make  needful  rules  or  regulations 
for  its  safe  conduct  so  as  to  protect  those  in  bis 
employment  against  accidents. 

4.  It  is  cot  for  tbe  court  to  speculate  upon 
the  facts,  bat  to  snbmit  tbem  to  the  Jury,  if  they 
tend  to  suppnt  tbe  cause  ot  action. 

(Syllalyus  by  Oie  Court) 

Appeal  from  circuit  court.  Multnomah 
county;  E.  D.  Shattuck,  Jadge. 

ie.  CVtron,  for  plaintltr.  Tboa,  N.  Stronsr, 
for  defendant. 

Lord,  J.  This  is  an  action  to  recover 
damages  for  injuries  ull<>ged  to  have  been 
Bustaiued  by  tbe  plaintiff  on  account  of 
the  negligence  of  tbe  defendant,  its  agents 
and  servants.  Tbe  only  error  complained 
of  Is  tbe  refusal  of  tbe  court  to  grant  a 


motion  for  nonsnlt  Interposed  by  tbe  de- 
fendant. In  substance,  the  facts  aretheae: 
The  plaintiff  was  an  ordinary  laborer  on 
the  night  force  at  the  defendant's  saw- 
mill, who  was  engaged  with  other  labor- 
ers at  tbe  foot  of  the  lumber  chute  for  the 
purpose  of  removing  lumber  as  It  descend- 
ed to  the  foot  of  tbe  chote.  and  dlstribnt- 
inff  It  about  tbe  yard.  On  tbe  evening  al- 
leged, while  tbe  plaintiff  was  at  his  work, 
it  being  nearly  dark,  and  the  llsbtlug  of 
the  lamps  in  the  mill  had  begun,  a  large 
stick  of  timber  was  passed  out  from  the 
saws  over  tbe  rollers  to  the  head  of  the 
chute  by  the  men  above,  and  when  it 
passed  the  last  rollers,  coming  end  first, 
one-half  of  the  stick  would projectstraiicht 
out,  and  when  the  center  was  passed, 
without  giving  any  warning,  it  was  let 
go,  and  descended  down  tbe  cbote  with 
great  force,  striking  In  its  descent  a  small 
timber  in  the  pile,  which  flew  around  and 
violently  struck  the  plaintiff,  and  Injured 
him.  In  the  performance  of  this  work  at 
tbe  foot  of  the  chute,  the  evidence  shows 
that  the  pushing  of  tlmberover  the  rollers 
at  tbe  bead  of  tbe  cbate,  especially  when  a 
heavy  tlmtwr  like  tbe  one  In  qnestlon  was 
to  be  sent  down  It,  rendered  the  place  at 
which  the  men  worked  at  the  foot  of  the 
chute  extremely  dangerous,  and  an  unsafe 
place  to  work,  unless  some  notice  or  out- 
cry was  given  so  that  they  might  take 
precautions  for  tbeir  safety.  It  does  not 
appear  that  tbe  defendant.  In  the  conduct 
of  this  work,  established  any  rule  or  vpgn- 
lation  requiring  aucb  warning  to  be  given, 
or  that  the  men  at  the  top  of  the  cbate 
gave  it,  except  of  their  own  choice,  which 
was  Irregularly,  and  often  caused  the  in- 
terchange of  much  swearing  between  the 
men  at  the  top  of  the  chute,  and  those  at 
work  at  its  foot.  Tbe  plaintiff  is  a  Rus- 
sian Finn,  and  speaks  very  little  £nglish: 
had  done  little  or  no  work  of  that  kind: 
was  not  acquainted  with,  nor  informed 
of,  the  dangers  of  tbe  work.  When  tbe 
Injury  occurred,  the  plaintiff  was  a  few- 
feet  away  from  the  foot  of  tbe  chute,  en- 
gaged In  the  duties  required  by  bis  em- 
ployment. Upon  this  state  of  facta,  tbe 
contention  Is  (1)  that  the  failure  to  give 
tbe  warning  when  the  timber  was  started 
In  its  descent  down  the  chute  was  not  the 
proximate  cause  of  the  injury;  (2)  that,  if 
the  failure  to  give  tbe  warning  was  negli- 
gence which  caused  the  Injury,  it  was  the 
negligence  of  a  fellow-servant,  for  which 
the  defendant  company  was  not  liable: 
and  (3)  that  if  the  warning  had  lieeo 
given,  a  like  injury  would  have  ot'curred 
to  tbe  plaintiff.  Taking  these  proposi- 
tions as  stated  In  their  order,  the  first  con- 
tention Is  that  tbe  Injury  was  not  occa- 
sioned by  the  descent  of  the  timber  fur 
which  no  warning  was  given,  but  by  an- 
other piece  In  the  pile  of  lumber  at  tbe 
foot  of  tbe  chute  which  It  struck  with 
great  forc3  and  misplaced  and  sent  forcibly 
and  violently  against  tbe  plaintiff,  causing 
and  Inflicting  upon  himthelnjury  of  whicb 
he  complains.  The  evidence  showsthatit 
was  not  unusual  for  timber  and  lumber  to 
accumulate  at  thefootofthe  chute,  and  on 
the  chute;  that  the  chnte  Is  hardly  ever 
free  from  it;  that  sometimes  His  so  fnll  or 
choked  with  lumber  that  such  lumber  acts 
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OB  a  boffw,  and  returrtR  thi*  downward 
proKreaa  of  tiie  desceuding  timber,— all  of 
wblrta  tendB  to  sbow  tbat  if  there  are  only 
some  pieces  of  timber  on  tbe  ctaate,or  plied 
at  the  bottom  of  It,  when  a  largre  piece  la 
started  down  tbe  Incline,  and  tbe  chute  te 
not  so  choked  tip  as  to  retard  its  bead- 
way,  that,  from  the  nature  of  the  Incline, 
It  muBt  desc»id  with  great  force,  and  nec- 
eaaarlly  la  liable  to  strike  other  etlcks  of 
timber,  as  here,  of  niach  less  Kite,  to  which 
It  will  fiommunlcote  Its  force  and  propel- 
ling power,  sending  it  forcibly  In  the  direc- 
tion thepoworiarecelved.  Dutlnthlsthere 
is  no  break  In  tbe  causal  connection  be- 
tween the  wrongcomplaliied  of  and  the  In- 
Jury  occasioned  by  lt.no  Intervening  agen- 
cy changing  or  affecting  the  operation  of 
theprlmecnuseof  the  Injury.  Astheheavy 
stick  of  timber  was  sent  down  the  chute, 
without  any  warning  to  the  men  at  work 
at  its  toot,  the  wrunK  In  thus  sending  It  is 
naturally  and  directly  communicated  to 
the  other  piece  of  timber,  which  was  there 
at  the  time,  under  tbe  clrrumstancCH  Indi- 
cated, and  not  tbroagh  the  intervention 
of  some  independent  agency,  making  no 
break  in  tbe  sacceuslon  of  events  from  the 
primary  cause  to  Its  result  in  tbe  Injury. 
One  event  followed  the  other  in  a  contlnu- 
itOB  sequence  without  any  immediate 
cause  operating  between  the  wrong  and 
injury.  The  small  piece  of  timber  struck 
was  there  as  an  incident  to  the  work  in 
hand,  and  It  derived  Its  force  and  propul- 
Klon,  and  became  linked  with  the  prime 
cause, by  a  causal  connection,  which  made 
the  injury  it  occHsloned  the  natural  and 
probable  consequences  of  the  wronp:ful  act 
ur  omission.  Railway  Co.  r.  Kellogg,  M 
U.  S.  475;  Jncker  v.  Railroad  Co,,  52  Wis. 
1%  8  N.  W.  Rep.  862;  Nelson  v.  Railroad 
Co..  m  Minn.  77. 14  N.  W.  Rep.  860:  Rail- 
mad  Co.  V,  Hope,  80  Pa.  St.  377.  This  be- 
ing true  tbe  wrongful  act  or  omission  was 
tbe  proximate  cause  of  the  injury.  Tbe 
principle  Is  well  settled  that  a  wrong-door 
is  liable  forthe  injury  which  resulted  as  the 
natural  and  probable  consequence  of  his 
•vrongful  act  of  which  he  ought  to  have 
foreseen  In  the  light  of  snrronndlng  clr* 
rnmstances.  and,  as  the  court  said  In  Rnn- 
ftler  V.  Railroad  Co.,  82  Minn.  834,  20  N.  W, 
Rep.  332.  "  whether  the  injury  In  a  particu- 
lar case  was  such  natural  and  proximate 
result  of  the  wrong  complained  of  is  ordi- 
narily lor  the  decision  of  thejury. "  Relper 
V.  Nichols,  81  Hnn,  485.  It  Is  their  prov- 
ince to  look  at  tbe  facts  as  they  transpire, 
and  ascertain  whether  they  are  naturally 
and  probably  connected  In  orderly  se- 
quence with  the  prime  cause,  or  discon- 
nected by  some  intervening  agency  affect- 
ing Its  operation.  Upon  this  state  of  the 
evidence,  we  are  not  authorized  to  take 
the  case  from  the  jury,  and  say  the  wrong- 
fal  act  or  omission  was  not  tbe  proximate 
cause  of  tbe  Injury. 

The  next  contention  Is  based  on  the  as- 
eamptlon  that,  as  the  men  at  the  top  of 
the  chute  and  those  at  tbe  foot  were  en- 
gaged In  a  common  undertaking,  they 
wore  fellow-servants,  and,  as  the  failure 
to  give  the  warning  was  the  negligence  of 
some  one  of  those  above.  It  was  the  negll- 

gence  of  a  teilow-Bervant,  for  which  tbe 
efendant  company  was  not  responsible. 


and  therefore  no  recovery  can  be  sastalned 
upon  that  state  of  facts.  Tbe  evidence  es- 
tablishes that  it  was  the  duty  of  the  dfr 
fendant  company  to  provide  such  rule  or 
r^ulntlon  for  the  conduct  of  the  work  as 
would  make  the  place  at  which  the  plain- 
tiff worked  reasonably  safe;  that  to  ac- 
complish this  object,  and  render  those  at 
tbe  foot  of  the  chute  where  tbe  plaintiff 
worked  reasonably  safe.  It  was  necessary 
that  a  warning  outcry  should  be  given, so 
that  when  timber  was  started  down  tbe 
chute,  and  especially  heavy  timber,  and  at 
night-time,  tbe  men  at  the  foot  of  tbe 
chute  might  have  notice  of  its  coming, 
and  get  out  of  danger,  ortake  precautions 
for  their  safety.  The  evidence  uhows  that 
the  plaintiff  provided  no  such  rnle  or  reg^ 
ulatlon  for  tbe  condnet  of  this  dangerous 
work,  but  left  the  men  engaged  at  the  top 
of  the  cbute  without  any  direction  lu  the 
matter,  those  at  the  top  and  bottom  of 
the  chute  shouting  backward  and  for- 
ward at  each  other,  and,  as  the  counsel 
tor  tbe  defendant  says,  the  men  at  tbe 
foot  of  tbe  chute  abuning  and  swearing 
at  those  at  the  top  whenever,  in  their 
opinion,  tbey  tailed  to  give  the  proper 
warnings.  This  exbtbits  a  condition  of 
things  than  which  nothing  could  more 
plainly  show  tbe  necessity  of  the  defendant 
providing  a  rule  or  regulation  In  the  con- 
duct of  the  work,  prescribing  and  require 
tng  those  at  the  head  of  the  chute  not  to 
start  timber,  and  especially  heavy  timber, 
and  at  nlftbt-tlme,  when  tbe  dsngi'r  Is  In- 
creased, without  giving  awarning  outcry. 
In  order  that  those  at  the  foot  of  tbe 
chute  engagetl  in  tbe  pei-formance  of  their 
labor  might  have  notice  of  the  descent, 
and  take  precautions  for  their  safety.  Tbe 
place  at  which  they  and  the  plaintiff 
worked  could  only  be  rendered  reasona- 
bly safe  by  the  establishment  of  some  such 
rule  or  regulation.  As  it  is  the  duty  of 
the  master  to  furnish  a  reasonably  safe 
place  for  his  servant  to  work.  It  became 
the  duty  of  the  defendant  company  to 
provide  snchreaHonable  rule  or  regulation 
In  the  condnet  of  the  business  as  would 
protect  the  men  while  engaged  In  their 
work  at  the  foot  of  the  chute.  It  required 
tbe  defendant  not  simply  to  employ  skill- 
ful and  competent  agents  andemploye^- 
in  Its  service,  but  to  adopt  rules  and  reg- 
ulations adapted  to  the  dangerous  nature 
of  tbe  business,  so  as  to  guard  against  ac- 
cidents; In  a  word,  to  be  vigilant  In  the 
use  of  means,  and  In  the  adoption  of 
measures,  to  make  tbe  servants  renuona- 
bl.v  safe  in  their  employment.  To  this  ex- 
tent the  master  aHwunies  the  risks,  while 
the  servant  assumes  tbe  imturul  and  ordi- 
nary risks  Incident  to  the  business  In 
which  be  is  engaged,  including  those  aris- 
ing from  the  negligence  of  his  fellow-serv- 
ants. As  was  said  in  Anderson  v.  Ben- 
nett. 16  Or.  529, 19  Pac.  Rep.  785,  the  duty 
devolving  on  the  master  Is  affirmative  to 
take  such  measures,  or  to  adopt  such  pre- 
cautionary measures,  as  tbe  proper  and 
safe  conduct  of  his  business  requires  to 
avoid  accidents.  An  application  of  this 
principle  to  tbe  defendant  requires  It  to  es- 
tabliKli  some  suitable  rule  or  regulation 
for  the  prosecution  of  this  business  which 
would  render  Its  employes  reasonably 
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safe  In  the  discharge  ot  thdr  datlee  In  the 
course  of  their  empluyinent.  It  was  bound 
to  observance  ol  each  care  as  would  not 
expose  them  to  Tiaku  and  perils  which 
might  be  guarded  against  by  proper  dili- 
gence, or  by  the  promulgation  of  suitable 
or  needful  rales  for  the  safe  management 
of  Its  buBlnetis.  If  the  defendant  had  pro- 
vided some  such  rule,  requiring  the  men 
at  the  head  of  the  chute  to  give  warning 
before  timber  was  starteddown  the  chute, 
and  they  sbould  neglect  to  do  It,  and  an 
injury  should  occur  to  those  below,  the 
defendant,  having  performed  Its  duty, 
would  not  be  liable,  no  more  than  when 
a  master  famishes  a  sate  instrument  and 
competent  servant,  and,  in  using  it,  such 
servant  negligently  iniures  a  co-servant. 
Upon  the  facts  as  disclosed  by  tliis  record, 
the  defendant  has  not  exercised  that  care 
which  the  exigency  of  the  situation  re- 
quired for  the  safety  of  those  employed 
at  the  loot  ot  the  chute,  and  is  not  In  a  con- 
dition to  avail  himself  of  the  rule  of  non> 
responsibility  to  a  servant  for  an  injury 
caused  by  a  fellow-servant.  "TtaouKh  we 
have  said,  •*  Justly  remarited  Baron  Aldeb- 
BON,  "that  a  master  is  not  generally  re* 
sponsilile  to  a  servant  for  an  injury  occa- 
sioned by  a  fellow-servant  while  they  are 
acting  In  a  common  service,  yet  this  mast 
be  taken  with  the  quallBcatlon  that  the 
master  shall  have  taken  due  care  not  to 
expose  fafs  servants  to  unreasonable  risks. 
It  results  that  upon  this  phase  of  the  case 
there  was  no  error  in  rt-fuslng  to  take  the 
ease  from  the  jury. 

The  last  point  of  contention  is  that,  if 
the  warning  had  been  given  when  the  tim- 
ber was  started  down  the  incline,  a  like 
injury  would  have  happened  to  the  plain- 
tiff. This  is  based  on  the  assumption 
that  the  facts  show  that  the  position  he 
occupied  relative  to  the  loot  of  the  chute, 
when  the  injury  occurred,  was  reasonably 
safe,  and  that  If  the  wnming  bad  been' 
given  he  would  have  remained  where  be 
wae.  and  not  likely  have  changed  it.  The 
evidence  shows  that  he  was  at  work  near 
the  foot  of  the  chute,  the  nature  of  which 
necessarily  required  him  to  stoop  often, 
his  head  in  front  of  him,  and  his  body  in- 
clined over,  so  that  at  such  time  it  was 
not  possible  for  him  to  see  the  timber, 
although  It  mny  be  seen  by  looking  white 
it  Is  being  trimmed.  How  he  would  have 
acted  If  the  warning  bad  been  given,  un- 
der such  circumstances,  it  Is  not  possible 
for  us  to  know.  The  piece  of  timber  was 
unusually  lavge,  and  came  down  with  a 
terrible  crash  and  impetus,  and  we  are 
bound  to  assume.  In  view  of  the  facts, 
that  he  would  have  taken  such  precau' 
tions  as  the  Instincts  ot  self-preservation 
would  have  suggested  on  the  occasion. 
Tt  Is  not  for  ns  to  speculate  upon  this,  eck 
pecially  when  the  fact  appears  that  he  was 
Injured  at  the  place  where  he  was  near  the 
foot  of  the  chute,  while  engaged  In  the  per- 
formance oftheduties.  These  facts  tend  to 
show  that  the  place  at  which  he  worked 
was  dangctuus  or  unsafe,  unless  warning 
was  given,  and  to  emphasize  its  necessity, 
to  afford  him  an  opportunity  at  least  to 
take  precautions  for  his  safety.  In  cases 
of  this  character,  It  Is  the  peculiar  prov- 
ince ot  the  Jury  to  determine  the  facts; 


and  the  court  below  committed  no  error 
In  refusing  the  motion  for  nonsuit,  and  al- 
lowing them  to  exercise  their  funcliona. 
The  judgment  must  be  aflSrmed 

  (U  Or.  5T8) 

Babb  v.  Bobtbwick  et  at. 
(Supreme  Cmurt  of  Oregon.  Nov.  17,  1890.) 
'  Saub— Whsn  Tixili  Fasibs— £viDBN<a. 

1.  In  the  sale  ot  personal  property,  where 
there  has  been  a  complete  delivery  of  the  prop- 
erty in  accordance  with  the  terms  of  sale,  and 
nothing  remains  to  be  done,  in  relation  to  the 
propenv,  to  effect  the  fronsfer,  tbe  title  passes, 
although  there  remains  something:  to  be  done  in 
order  to  ascertain  the  total  quantity  or  value  of 
the  goods  at  the  price  specified  in  the  contract. 

2.  In  an  action  for  wood  sold,  when  the  de- 
fense is  that  wood  was  not  of  the  quality  speci- 
fied in  the  contract,  evidence  is  inadmissible  by 
the  plaintiff  to  show  the  merchantable  quality  of 
wood  of  the  same  grade  cat  from  the  same  plaoe, 
and  on  hand  a  day  or  two  before  the  trial,  and 
some  oonsiderable  time  alter  the  delivery  ot  the 
wood  sued  for. 

iSyUabuB  by  the  Court.) 

Appeal  from  drcatt  court,  Multnomah 

county;  E.  D.  Sbattuck,  Judge. 

This  action  Is  founded  upon  tbe  follow- 
ing agreement  in  writing:  "This  agree- 
ment made  at  Portland,  Oregon,  this  2l8t 
day  of  June,  1889,  between  Bortbwick  and 
Fraine,  parties  of  the  first  part,  and  S.  M. 
Barr.  party  of  the  second  part,  wltnesseth : 
HedA  parties  of  the  first  part  are  to  furnitth 
cars  sufficient  to  carry  fifteen  hundred 
cords  of  wood.  Said  curs  to  be  placed  on 
what  it  known  as  'Barr's  Spur*  on  tbe  O. 
R.  &.  N.  Co.  E.  R.;  and  said  parties  of  the 
first  part  are  to  pay  the  party  Of  the  sec- 
ond part  tlie  sum  of  two  dollars  (f  2)  per 
cord  (or  the  said  fifteen  hundred  cords  of 
wood.  Said  partyof  tbe  second  part  Is  to 
place  on  board  said  cars,  when  furnished, 
1,500  cords  of  good,  merchantable  fir 
wood.  Said  parties  of  tbe  secoud  part 
are  to  accept  the  measurement  as  given 
by  the  government  at  Walla  Walla. 
[Signed]  BouTHWiCK  &  Fkainb.  S.  M. 
Bakb.  Witness:  J.  M.  Lbavkns.**  The 
complaint  avers  the  plaintiff  did  sell  and 
deliver  to  defendants,  on  board  the  cars, 
at  place  designated  In  contract,1,500  cords 
of  good,  merchantable  wood,  in  all  re- 
spects as  agreed ;  that  defendants  have 
paid  $1,000  on  account  thereof,  and  no 
more;  and  demands  Judgment  for  92,000. 
the  balance  claimed  to  be  due.  The  an- 
swer denies  the  dellveiy  ot  any  greater 
number  of  cords  of  wood  than  1.0&4  cords. 
It  alleges  that  It  was  understood  Iwtween 
the  parties  to  the  agreement  at  the  time  it 
was  made,  and  when  the  wood  was  sold 
and  purchased,  that  defendants  were  pur- 
chaHing  it  to  fill  a  contract  they  had  with 
the  United  Statesquartermasterforuse  at 
Walla  Walta;  that  it  was  a  proTlainn  ot 
said  contract  bat  ween  plaintiff  and  d^rad- 
ants,  and  was  therein  expressly  stipulated 
and  agreed,  that  plaintlflshould  accept  the 
measurement  of  said  wood  made  by  the 
government  oflScer  on  Its  delivery  to  the 
government  at  Walla  Walla;  that  plaln- 
titr  furnished  1.325  cords  of  fir  wood  to  ap- 
ply on  the  contract,  but  that  271  cords  ot 
It  were  unmerchantable,  and  not  good 
wood,  and  were  rejected  and  refused,  for 
that  reason,  by  the  govemmmt  agent  at 
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Wana  Walla,  where  and  when  the  wood 
was  measnred  and  inspected ;  that,  by  a 
enbseqnent  contract.  It  was  a^rped  that  de- 
rendantssbould  pay  to  the  plaintiff  on  said 
contract  91.000,  when  1,000  cords  of  tsood, 
merchantable  wood  had  been  furnished 
thereunder,  and  that  the  remainder  of  the 
purchase  price  of  said  1,600  corda  of  wood 
abontd  be  due  and  payable  when  said  con- 
tract waa  completed,  and  Said  1,600  cords 
of  good,  merchantable  wood  had  b^en  de- 
livered at  Walla  Walla,  and  paid  for  and 
accepted  by  the  government,  and  not  oth- 
erwise. That  said  contract  has  not  been 
completed  or  fllled  by  plaintiff,  and  he  has 
only  delivered,  under  said  contract,  1,(K»4 
cords  of  wood;  chat  the  government  has 
not  paid  defendants  for  said  wood  already 
delivered,  und  will  not,  until  said  contract 
for  1,500  cords  of  wood  is  completed. 
They  deny  that  f2,000,  or  any  other  sum, 
is- due  or  owing  from  them  to  plaintiff. 
The  renly  denies  sneclflcally  each  material 
allegation  of  the  answer,  and  the  only  al- 
legation of  new  matter  it  contains  Is  that 
It  wap  by  the  fault  of  the  defendants  that 
said  wood  was  not  measured  by  the  gov- 
ernment at  Walla  Walla,  or  elsewhere. 
A  trial  was  had  before  a  Jury,  and  a  ver- 
dict and  Judgment  In  favor  of  respondent 
was  rendered  forthe  amount  demanded  in 
the  eomj[)Ialnt,  from  which  this  appeal  Is 
tafcen.  The  facts  sufficiently  appear  in  the 
opinion. 

WatsoBt  Home  &  Watson  and  R.  G. 
Morrow,  for  appellants.  R.  A  E.  ti.  Will- 
iuma  ^  C&rey  and  C  J.  McDougall,  tor  re- 

Hpnndent. 

Bran.  J.,  (alter  stating  the  iticta  as 
abovB.)  The  first  question  for  our  consid- 
eration is  whether  the  court  below  erred 
in  inatroctlng  the  Jury  that  nnder  the  con- 
tract in  ti]l8  case,  the  wood  of  the  quality 
«pc<-Ified  in  the  contract,  when  put  on 
board  the  cais  forthedefeudantsat  Barr'a 
Spur,  was  thereafter  at  the  risk  of  the  de- 
fendants, and  that  plalntlH  thereafter  had 
no  further  liability  or  responsibility  In 
renpect  to  the  wood.  The  contention  of 
defendants  is  that  the  measurement  of  thu 
wood,  by  the  governmentat  Walla  Walla, 
la  madp,  by  the  contract,  a  condition  pre- 
cedent to  the  transfer  ol  the  property. 
This  contract,  being  In  writing,  must  be 
construed  by  the  court,  and  the  Intention 
of  the  parties, asgathered  therefrom, mast 
control ;  the  general  rule  of  taw  being  that 
when  the  goods  are  to  be  weighed  or 
measured,  In  order  to  ascertain  the  quanti- 
ty, unless  i^  appears  Ibnt  the  intention 
of  the  parties  was  otherwise,  the  title  does 
not  pass  until  such  measuring  or  weigh- 
ing is  done.  Rosenthal  v.  Kahn,  24  Pac. 
Kep.  (decided  this  term.)  But  when 
there  has  been  a  complete  delivery  of  the 
property.  In  accordance  with  the  terms  of 
the  contract  of  sale,  and  nothing  remains 
to  be  doue,  In  relation  to  the  property, 
to  eETect  the  transfer,  the  title  passes,  al- 
though there  remains  something  to  be 
done  In  order  to  ascertain  the  total  quan- 
tity or  value  of  the  goods  at  the  price 
Hpecifled  in  the  contract.  Burrows  v. 
Whittaker,  71  N.  Y.  291;  Graff  v.  Iltch.  58 
III.  873;  Hatch  v.  Oil  Co.,  100  U.  S.  124, 
The  d^very  <rf  tlw  property  is  an  Impor- 


tant factor  in  determining  the  Intent  of  the 
parties. and  is  usually  Indicative  of  an  In- 
tent that  the  title  should  pass,  though 
not  conclusive.  It  goods  be  completely 
delivered  to  the  purchaser,  it  is  usually 
very  strong  evidence  of  an  Intent  that 
the  propei-ty  should  pass  to  him,  and  be 
at  his  risk,  notwithstanding  that  weigh- 
ing or  measuring  Is  to  be  done  afterwards. 
The  Inference  to  be  derived  from  a  delivery 
to  the  purchaser  may,  of  course,  be  over- 
come by  the  terms  of  the  contract,  but,  in 
the  absence  of  any  provisions  Indicating  a 
different  intention,  it  is  usually  considered 
that  the  title  vests  upon  the  delivery. 
The  provisions  of  the  contract  3n  this  case 
are  that  the  defendants  should  provldetbe 
cars  for  the  wood  purchased  by  them  of 
plaintiff,  and  should  furnish  these  cars 
at  a  certain  designated  place  on  the 
Oregon  Railway  &  Navigation  Company's 
road.  The  only  engagement  of  plain- 
tiff was  to  load  In  these  cars  when  fur- 
nished 1,600  cord«  of  wood,  of  the  quality 
called  for  In  the  contract.  When  he  did 
this  his  contract  was  complete,  and  noth- 
ing remained  to  be  done  by  either  of  the 
parties  t6  effect  the  transfer.  The  posses- 
sion of  the  wood  passed  from  plaintiff  to 
defendants  as  soon  as  put  aboard  of  the 
cars,  and  there  is  nothing  in  the  contract 
which  would  prevent  the  title  vesting  In 
them  as  completely  as  If  plaintiff  had  de- 
livered the  wood  In  defendant's  wood- 
yard,  or  loaded  It  in  wagons  fumlBhed  by 
them.  The  possession  and  control  of  the 
wood  was  Immediately  transferred  from 
ptalntin  to  defendants,  and  upon  what 
piinciple  of  either  reason  or  authority  It 
can  be  claimed  that  plaintiff  had  any  fur- 
ther liability,  or  responsibility,  in  regard 
to  the  wood,  we  are  at  a  loss  to  andeiv 
stand.  The  provision  In  the  contract  that 
plaintiff  should  accept  the  measurement, 
as  given  by  the  government  at  Walla 
Walla,  simply  bound  him  to  abide  by  that 
measurement.  If  made,  and  cannot  be  con- 
strued Into  a  condition  precedent  to  the 
passing  of  tbe  title.  The  contract  does 
not  provide  tor  the  receipt  or  acceptance 
of  tills  wood  by  the  government  at  Walla 
Walla,  or  that  the  government  shall 
have  anything  whatever  to  do  with  the 
wood  except  to  measure  It,  If  It  reached 
Walla  Walla.  The  only  effect  of  this  pro- 
vision is  that  If  the  wood  should  be 
transported  to  Walla  Walla  by  the  def^id- 
ants,  and  there  measured  by  the  govern- 
ment, and  such  measurement  did  not 
agree  with  that  made  by  the  plaintlir,  he 
will  be  bound  by  the  quantity,  as  ascer- 
tained at  Walla  Walla.  The  duty  of  caus- 
ing this  wood  to  be  taken  to  Walla  Walla 
and  measured  Is  for  defendants,  and,  be- 
fore they  can  bind  plaintiff  by  such  meas- 
urement, the3'  most  show  that  they  have 
performed  this  duty.  Appellants'  counsel 
claimed  on  the  argument  that  this  case  Is 
within  tbe  rule  announced  In  the  case  of 
Rosenthal  v.  Kahn.  supra,  (decided  this 
term.)  The  contracts  Inthetwo  cases  are 
materially  different.  In  the  Bosenthal 
Case,  the  contract  provided  that  Bosen- 
thal should  furnish  Kahn  2,900  cords, 
more  or  less,  of  good,  merchantable  flr 
wood,  at  $1.90  per  cord,  on  board  the  cars, 
at  a  certain  station  on  the  Oregon  Bail- 
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way  ft  NavlKatlon  Company's  road.  Bald 

wood  to  be  received  and  meaanred  by  the 
quartermaster  at  Watla  Walla.  There 
the  amount  of  wood,  more  or  less,  de- 
livered was,  according  to  the  terms  of  the 
contract,  to  be  determined  by  a  person 
whom  the  parties  had  agreed  upon  for 
that  purpose,  and,  until  the  quantity  was 
BO  determined,  the  contract  was  not  com- 
plete. A>fter  the  wood  was  put  on  bo'trd 
the  cars,  there  yet  remained  sometblns:  to 
be  done  accordingto  the  very  terms  of  the 
contract  to  complete  the  sale,— namely, 
the  receipt  and  measurement  of  the  wood 
by  the  quartermaster  at  AValla  Wulln ; 
while  here  the  contract  fixed  the  amount 
of  wood  to  be  (um)sbed,  and  provided 
that  defendants  should  furnish  the  cars, 
and  plaintiff  should  load  the  wood  on 
board  thereof,  when  BO  furnlwhed.  When 
the  care  were  furnished  by  defendants  at 
the  Dlace  designated,  they  bt^ame  their 
vehicles  for  the  transportation  of  the 
wood,  and  a  delivery  of  the  wood  on  the 
cars  wns  a  delivery  to  them.  In  the  Rosen- 
thal Case,  there  was  no  asreenient  that 
Kahn  should  furnlAli  the  cars,  or  that  the 
wood  should  be  loaded  In  cars  uver  which 
he  had  any  control;  but  it  was  to  be  put 
on  the  cars  of  a  common  carrier,  to  be 
transported  to  the  place  agreed  upon  by 
the  parties  for  the  receipt  and  measure- 
ment, and  therefore  the  loading  on  the 
cars  was  not  u  delivery  to, Kahn,  and  un- 
der the  contract  could  not  be  so  consid- 
ered. It  appears  from  the  contract  that 
Kahn  was  fulfilling  a  contract  he  had 
with  the  governmcat  at  Walla  Walla, 
through  Rosenthal,  and  cunstrquently 
the  parties,  for  reasons  satlsfuctory  to 
themselves,  made  the  quartermaster's  re- 
ceipt and  meaK'.iremeut  a  condition  pre- 
celent  to  a  right  to  the  price  of  the  wood, 
and.  while  that  could  be  withlieid,  the 
sale  could  not  be  executed.  Ou  the  trial 
before  the  Jury,  the  defendants  gave  evi- 
dence tending  to  show  that  a  portion  of 
the  wood  delivered  to  them  by  plaintiff 
was  not  merchantable.  To  rebut  this, 
plaintiff  gave  evidence  that  on  the  Satur- 
day before  the  trial  plaintiff,  in  company 
with  one  Rosenthal,  examined  u  lot  ot 
wood,  perhaps  Tour  or  five  hundred  cords, 
piled  up  along  Barr'e  Spur,  which  plain- 
tiff testified  was  the  same  kind  of  wood, 
and  cut  from  the  same  place,  and  a  part 
of  It  was  from  the  same  pile  out  of  which 
the  wood  furnished  the  defendants  was 
taken,  and  was  ot  a  like  quality  there- 
with, and  that  it  was  cut  about  the  same 
time.  Rosenthal,  being  called  as  a  witness, 
was  permitted,  against  defendant's  ob- 
jection, to  testify  as  to  the  quality  of  the 
wood  examined  by  him.  In  this  we  tbink 
there  waserror.  Itls  elementary  that  evi- 
dence of  collateral  facts  la  Inadmiesfhie, 
fur  the  reason  that  such  evidence  tends  to 
draw  the  minda  of  the  jury  from  the 
real  fact  at  Issue,  and  In  dispute.  Lad  the 
opposite  party,  having  had  w  notice  of 
such  a  course,  is  not  prepared  to  rebut  ft. 
1  Qreonl.  Ev.  S  62.  The  wood  examined  by 
Rosenthal  wns  nut  the  same  or  any  part 
of  the  wood  delivered  to  delondaots,  and. 
If  it  was  comptcent  lor  plaintiff  to  intro- 
duce evidence  tending  to  show  it  was  the 
lame  kind,  the  defendants  might  have  In- 


troduced eTldenee  to  eontradlet  It.  and 

thus  a  new  Issue  would  have  been  present- 
ed to  the  Jury,  having  nothing  to  do  with 
the  Issue  on  trial.  Hcnkel  v.  Burke,  li)  AtL 
Rep.  249;  Morawetz  v.McGovem,  82  N.  W. 
Rep.  290;  Love  v.  Frogge,  19  Mo.  App.  SC8. 
The  defendants  did  uot  claim  tliat  oil  the 
wood  delivered  to  them  was  not  mer- 
chantable, but  only  271  cords  thereof,  anil 
we  think  the  evidence  should  have  tma 
confined  to  the  quality  of  the  wood  ncta- 
ally  delivered.  The  fact  that  the  wood  ex- 
amined by  Rosenthal  was  cut  f.-om  the 
same  place,  or  that  a  part  of  It  was  from 
the  same  pile,  as  that  delivered  to  defend- 
ants would  be  a  very  remote circumatatice 
indicating  the  quality  of  the  wood  actu- 
ally delivered.  Plaintiff  was  furnishing 
large  quantities  of  wood  from  the  same 
place  to  other  parlies,  at  the  rate  of  from 
800  to  1,000  cords  per  month,  during  the 
time  be  was  furnishing  wood  to  defend- 
ants, and  it  would  be  unsafe  to  say  that 
he  could  show  the  quality  ot  the  wood 
delivered  tothedefendants  by  showing  the 
quality  of  from  tour  to  five  hundred 
cords  that  remained  along  the  side  trnck 
a  few  days  before  the  trial,  and  evidently 
some  time  after  he  had  ceased  furnlBbing 
wood  under  hia  contract.  The  otiier  al- 
leged errors  assigned  la  the  notice  of  ap- 
peal under  the  views  we  have  etpretwed 
become  immaterial  on  this  appeal,  and  it 
is  not  necessary  tor  us  to  consider  them. 
The  Judgment  of  the  court  will  be  re- 
versed, and  a  new  trial  ordered. 


  (S>  Or.  9e) 

MoRRiLi.  V.  Morrill  et  al. 
(Supreme  Court  of  Oregon.  Nov.  24,  ISSQ.) 

JCSOUBHT— COLLATBRU.  ATTACK— TbNAXTB  IM 

Common — PutTrrioN. 

1.  A  ooUateral  attack  ooajudgment  ordecrea 
is  any  proceeding  wbitdi  ia  not  instituted  for  the 
expruss  purpose  of  anuUing,  correctiag,  or  mod 
if;ing  such  decree,  or  enjoiaing  Its  ezecation. 

2.  The  possession  of  land  usually  follows  tht 
legal  title,  where  no  advwse  poraessloii  Is  shown* 
and  the  possession  of  <me  tenant  in  ooDunon,  i| 
the  abseooe  of  an  ouster,  will  inure  to  the  bene, 
fit  of  his  oo-tenant. 

3.  When  a  court  has  jurisdiction  of  the  subject* 
matter  and  the  parties,  its  judgment  cannot  be  im- 
peachod  collaterally  for  errors  of  law  or  irregu- 
larity in  practice. 

4.  When  a  party  to  a  snit  has  an  opportonity 
to  present  his  aefense,  and  neglects  to  do  ao,  the 
decree  against  blin  Is  binding  in  a  collateral  pro- 
ceeding. 

5.  A  decree  for  partition  is  conclusive  apoD 
the  parlies  and  privies  that  tliey  were  tenants  in 
common  and  In  possession  of  the  land  at  the  date 
of  its  rendition 

6.  A  judginent  of  a  court  of  this  state  having 
JurisdictisLi  of  the  parties  and  sub]^  matter  can- 
not be  attacked  collatei-8ll};for  fraud  aliunde  the 
record  by  the  parties  or  privies. 

7.  Where  only  one  referee  is  appointed  in  a 
partition  suit,  such  proceeding  is  only  an  irreg- 
ularity, and-oannot  Be  Inquired  into  collaterally. 

(SylUibm  by  the  Court,) 

Appeal  from  circuit  court,  Multnomah 
county;  Lotal  B.  Steahns,  Jtidge. 

This  Is  a  suit  brought  under  section  604, 
Hill's  Code,  by  plaintiff  and  respondent, 
to  quiet  her  title  to  lot  No.  block  lltt.  Id 
the  cityof  Portland.  Thecomplalnt  avert 
that  the  plaintiff  is  the  owner  in  f(>e  and 
in  the  actual  possession  of  thlalot;  tbatsbe 
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derlres  her  title  thereto  bj  gooA  and  soffl- 
dent  meene  conveyances  from  the  United 
States,  and  alno  by  virtue  ut  the  statute  of 
llmltatlona.  The  separate  answer  ul  de- 
fendant Klllen  a  vera  that  defendant  Elt 
Morrill  Is  the  owner  of  the  north  19  feet  of 
thtR  lot,  and  that  on  the  18tb  day  of  March, 
IfOfi,  said  Murrill  executed  a  mortgage  to 
him  on  this  18  feet,  to  secure  the  payment 
of  thp  sum  ul  f 1,000.  The  defendant  Eli 
Morilll,  afterUenyiu>;  plaintlK'suwuership 
m  tlie  north  19  feet  of  this  lot,  alleges  that 
he  is  the  owner  in  fee  thereof,  and  as  a  tur- 
therde(ense,and  by  way  of  estoppel, avers 
that  In  1^  he  Instituted  a  suit  for  parti- 
tion of  the  property  described  In  the  com- 
plaint against  plaintiff.  Ida  Moriill.ln  the 
circuit  court  of  Multnomah  county ;  that 
she  was  duly  served  with  process,  and  ai>- 
peared  by  her  attorney  and  defended  said 
sntt;  that  such  proceedings  were  had  in 
said  salt  that  on  June  7. 1))83,  a  decree  whs 
duly  entered  by  the  court,  adjudglnK  and 
decreeini;  that  this  defendant,  KM  Morrill, 
and  plaintiff.  Ida  Morrill,  were  tenants 
Id  connnon  and  in  pOfSBMHion  of  lot  8, 
block  U6,ln  the  city  of  Portland;  that  £11 
Morrill  was  the  owner  of  an  undivided 
one-th>rd  of  said  lot,  and  said  Ida  Morrill 
was  the  owner  of  an  undivided  two-thir<ls 
thereof;  that  a  partition  of  said  lot  could 
be  mode  without  prejudice  to  the  rights  of 
thppurties;  that  said  property  was  divided 
and  partitioned  in  accordance  with  said 
decree  by  setting  off  In  severalty  to  £11 
Morrill  the  north  19  feet  of  said  lot,  and  to 
Ida  Morrill  the  south  SI  feet  thereof,  and 
that  said  decree  was  duly  entered  In  the 
Journal  of  said  court,  and  that  said  decree 
is  in  lull  force  and  effect.  The  reply,  after 
denving  the  allegations  of  the  answer,  sets 
forth  that  on  March  28, 1877,  a  divorce  suk: 
was  bronghtin  the  clrcuitcourtof  Mnltnt^ 
mnb  county  by  £11  Morrill  agalnsthis  tlien 
wife,  Ida,  and  a  decree  was  made  therein, 
among  other  things,  decreeing  KH  Morrill 
to  be  the  owner  of  an  undivided  one-third 
of  lot  3,  block  116.  and  dlHHolvingthtt bonds 
of  matrimony  between  the  parties.  It 
then  avers  that  Ida,  soon  after  said  decree, 
went  Into  the  adverse  possession  of  said 
lot  3,  and  disseised  and  dispossessed  the 
said  Ell,  and  that  ever  since  said  date  she 
has  held  Itadversdy.  It  also  avers  that 
defendant,  for  a  valuable  consideration, 
released  his  interest  In  said  lot  on  August 
19, 1879,  and  sets  forth  a  copy  of  the  alleged 
agreement  as  follows:  "Agreement.  In 
consequence  of  mutual  agreement  with 
Mrs.Ida  MoitIII,  I  declare  onderoath  that 
I  withdraw  my  individual  right  tu  the  title 
In  an  undivided  one-third  interest  In  lotK, 
block  116,  In  the  dty  of  Portland,  allowed 
to  me  by  law  of  the  court.  Portland,  Ore- 
gon, AugUMt  9,  1879.  [Signed]  El,l  Mok- 
uiLL. "  Tbe  reply  then  attempts  to  Im- 
peach the  partition  suit  by  averring  that 
the  evidence  did  not  Justify  It,  and  no  ref- 
eree* were  appointed  as  required  bylaw; 
that,  notwithstanding  the  failure  and  Ina- 
bility of  said  Ell  Morrill  to  prove  facts 
necessary  to  nialntaiu  said  suit,  her  attor- 
ney therein,  by  and  with  the  connivance 
and  procurement  of  said  Etl  Morrill,  was 
wronstully  Induced,  persuaded,  and  de- 
ceived intoenterinir  Into  a  stipulation  In 
laid  suit  OB  to  such  facta,  and  in  consent- 


ing to  said  decree  of  partition,  without 
the  knowledge,  acquiescence,  or  consent  of 
the  plaintiff,  and  against  her  instructions 
and  directions.  It  tbw  alleges  said  decree 
of  partition  to-be  a  fraud  upon  tbe  court 
and  plaintiff,  and  that  she  never  knew  of 
said  decree  until  the  filing  of  defendant's 
answer  in  the  present  suit,  and  that  she 
has  never  knowingly  acquiesced  therein. 
A  demurrer  was  Interposed  in  thecourt  be- 
low to  that  part  of  plaintiff's  reply  alleg- 
ing new  matter,  which  was  overruled. 
The  Issues  so  made  were  then  referred  to 
C.  H.  Carey,  Gsq.,to  take  the  testimony, 
and  report  his  finding  of  law  and  facts  to 
the  court.  The  finding^  of  the  referee 
were  In  favor  of  the  plaintiff.  Motions  to 
confirm  and  set  aside  this  report  were  duly 
filed.  The  court  overruled  defendant's 
motion,  and  sustained  tbe  motion  of  plain- 
tiff to  confirm  said  report,  and  a  decree 
was  thereupon  entered  In  favor  of  plain- 
tiff, and  decreeing  tliat  she  was  the  owner 
In  fee  of  said  lot  8,  bloclc  116,  and  that  net- 
therof  said delendantshad  any  right, title, 
or  Interest  in  or  to  the  north  19  feet  of 
said  lot.  From  this  decree  the  appeal  Is 
taken. 

J.  If.  WhalJey,  for  appellants.  A.  B. 
Tanner  and  R.  R.  Glltner,  for  respondent. 

Bban,  J.,  {after  stating  the  facts  as 
above.)  It  Is  conceded  by  the  partiep 
that,  if  tbe  decree  In  the  partition  suit  of 
Morrill  vs.  Morrill  Is  valid  and  binding  on 
her,  this  case  should  be  reversed.  Briefly, 
the  tacts  concerning  the  partition  suit  are 
these:  In  August,  1882,  the  defendant 
herein,  Eli  Morrill,  commenced  a  suit  for 
partition  In  the  circuit  court  of  Multno- 
mah county.  Or.,  against  the  plaintiff  in 
this  suit.  The  complaint  was  In  the 
usual  form,  alleging  that  he  and  plaintiff 
were  tenantalncommon  and  in  possession 
of  lot  8,  In  block  118,  In  the  city  of  Port- 
land, setting  out  the  interests  of  the  re- 
spective parties,  and  praying  a  partition 
thereof.  A  summons  being  duly  Issued 
and  served,  the  plaintiff  appeared  by  her 
counsel  and  filed  an  answer,  in  which  she 
denied  the  possession  of  the  premises  Dy 
heraelf  and  defendant,  and  alleged,  as  a 
defense,  that  she  was  tbra.  and  had  been 
since  the  let  day  of  March,  1878,  in  the  act- 
ual and  exclusive  possession  of  all  of  the 
property,  and  that  her  possession  was  not 
Joint  with  that  of  plaintiff  or  any  other 
person.  A  reply  being  filed  denying  the 
new  matter  alleged  in  the  answer,  the 
cause  was  r^erred  to  a  referee  to  report 
the  facta  and  the  law  td  the  court.  In 
January,  1883,  tbe  parties,  by  their  re- 
spective attorneys,  appeared  before  the 
referee  for  the  purpose  of  taking  testi- 
mony. The  plaintiff  offered  in  evidence  a 
certified  copy  of  the  Judgment  roll  In  the 
divorce  case  of  Morrill  vs.  Morrill,  and  th« 
following  stipulation  of  the  parties  was 
entered  Into:  ** It  is  hereby  stipulated  by 
the  parties  that  np  till  the  4th  of  Febm- 
ary.  1882,  both  plaintiff  and  defendant 
occupied  the  premises  described  in  the 
complaint;  that  since  that  time  the  de- 
fendant has  been  in  the  actual,  exclusive 
occupancy  of  all  of  said  premises,  and  has 
lived  there  as  ahome.and  that  neither  tbe 
defendant  nor  any  person  lor  him  ban  act> 
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aally  ocettpled  said  premises,  or  any  part 
tbereott  since  February  4, 18S2,  as  a  home 
or  otherwise;  that  both  belore  and  since 
February  4, 1882,  and  up  to  the  preseut 
time,  both  plaintiff  and  defendant  have 
paid  taxes  and  street  improvements  ac- 
cordlngf  to  their  respective  intorests.  It 
Is  understood  that  this  stipulation  shall 
not  be  construed  so  as  to  affect  tbe 
rights  of  either  party  as  a  tenant  in  com- 
mon. It  Is  further  ajrreed  that  the  referee 
may  make  pei-sonal  inspection  and  Inves- 
tigation of  the  premises  in  ouesttou,  and 
from  the  facts  thus  obtained  report  to 
the  court  (if  this  suit  can  be  maintained) 

(1)  whether  tbe  property  can  be  divided ; 

(2)  if  It  can,  then  how  divldion  sliall  oe 
made;  (8)  if  It  cannot  be  divided,  then 
recommend  a  sale."  On  May  4, 18K3,  the 
referee  filed  his  report,  the  findings  ol  fact 
and  conclusions  of  law  being  in  favor  of 
defendant,  and  he  alyo  reported  that  pur- 
suant to  the  stipulation  of  the  parlies,  he 
had  made  personal  Inspection  of  the  prem- 
ises, and  found  that  they  could  be  divided 
wltbont  injury  to  the  lights  of  either. 
The  report  recommended  that  the  north 
19  feet  of  the  lot  be  set  off  to  defendant, 
and  the  south  31  feet  to  plain titf.  each  por- 
tion being  particularly  described  in  the  re- 
port. Motions  were  made  to  confirm  and 
set  aside  this  report  by  the  respective  par- 
ties to  the  suit.  On  Jane?.  iSSS.  the  court 
being  fully  advised,  and  the  counsel  of  tbe 
respective  parties  consenting  thereto  In 
open  court,  a  decree  was  entered  conhrm- 
Ing  said  report,  and  it  was  adjudged  and 
decreed  that  plaintiff  and  defendant  were 
tenants  and  in  possession  of  the  prop- 
erty; that  plaintiff  was  the  owner  of  an 
undivided  twu-thlrds  thereof,  and  defend- 
ant of  tbe  remaining  one-third ;  that  tbe 
premises  could  be  partitioned  according 
to  the  respective  interests  of  the  parties 
without  prejudice  to  the  rights  of  either, 
and  confirming  the  partition  as  made  by 
referee,  particularly  describing  In  said  de- 
cree the  portion  set  off  to  the  respective 
parties. 

It  is  argued  on  behalf  of  respondent 
here  that  the  decree  In  the  partition  suit 
of  Morrill  vs.  Morrill  is  void  (1)  because  de- 
fendant was  not  in  possession  of  the  land 
sought  to  be  partitioned  at  tliecommence- 
ment  of  the  suit,  and  such  fact.  It  Is 
claimed,  appears  from  the  records  there- 
of; (2)  that  the  stipulation  entered  Into 
by  her  attorney  was  without  her  knowl- 
edge and  agalust  ber  Instructions,  and 
was  done  for  the  purpose  of  defrauding 
her;  (8)  that  nb  referees  were  appointed 
to  partition  the  land  as  by  law  required. 
It  Is  first  important  to  determine  whether 
this  is  a  direct  or  collateral  attack  on 
this  decree.  The  contentionof  respondent 
is  that  it  is  a  direct  attack,  and  therefore 
no  presumptions  are  to  be  invoked  in 
order  to  sustain  it.  The  complaint  con- 
tains no  allegations  concerning  this  de- 
■^ree,  but  the  first  uMmtion  thereof  Is  in  the 
answer,  where  defimlant  pleads  it  as  an 
estoppel.  Tbe  plainiiiT  tbensceks  to  avoid 
Its  effect  by  averring  in  tbe  reply  matters 
which  sheclaims  are^n tHclent  to  Invalidate 
It.  This  is  undoubtedly  a  collateral  at- 
tack. It  is  an  attempt  to  impeach  the  de- 
tres  In  a  proceeding  nut  instituted  lor  the 


express  purpose  ol  annalllns.  correcting, 

or  modifying  thedecreeor  enjoining  its  ex- 
ecution. A  collateral  attack  ou  a  Judg- 
ment Is  any  proceeding  which  Is  not  Insti- 
tuted for  the  express  purposeof  annulling, 
correcting,  or  modifying  such  decree  or  en- 
Joining  Its  execution.  12  Amer.  &  £ng. 
Euc.  Law.  147/  Tbe  fact  that  tbe  parties 
are  the  same,  and  that  tbe  plaintiff  seeks 
to  attack  the  decree  by  tbe  allegation  of 
the  reply,  cannot  change  the  rule,  or 
make  the  attack  any  the  less  a  collateral 
one. 

The  first  objection  to  the  validity  of 
this  decree  Is  based  upon  the  stipulation 
of  the  attorney  "  that  tbe  defendant  in  the 
parUtlon  salt  has  since  February  4tb  been 
In  the  actual,  exclusive  occupancy  of  all  ol 
said  premises,  and  has  lived  there  as  a 
home,  and  that  neither  the  defendant,  nor 
any  person  for  him,  has  actually  occu- 
pied said  promises  or  any  part  thereof 
since  February  4, 1882,  as  a  home  or  other- 
wise. "  The  contention  is  that  a  plaintiff, 
in  order  to  maintain  a  suit  for  partition, 
must  not  only  be  a  tenant  incommon,bnt 
In  the  possession,  of  the  land  sought  to  be 
partitioned.  It  he  has  been  ousted  or  dis- 
seised, and  hisco-tenant  Is  holding  adverse- 
ly to  bim,  the  suit  cannot  be  maintained, 
and  many  authorities  are  cited  to  that  el. 
feet.  Itisurired  that tblsstipulation shows 
that  defendant  was  not  In  possession  of 
these  premises  at  the  time  he  commenced 
this  suit,  but  had  been  ousted  by  plaintiff 
long  prior  thereto.  It  may  be  doubted 
whether  such  a  construction  can  be  put 
upon  the  language  of  thestlpulation.  since 
possession  nsHuIly  follows  the  legal  title 
where  no  adverse  possession  Is  shown, 
and  the  possession  of  one  tenant  In  com- 
mon ol  the  land.  In  the  absence  of  an  ous- 
ter, will  Inure  to  the  benefit  of  bis  co-ten- 
ant. Freem.  Co-Ten.  §  1G7.  "Actual,  ex- 
clusive occupancy"  by  the  defendant  inthe 
partition  suit  may  not  have  been  Incon- 
sistent with  the  title  of  her  co-tenant,  bat, 
however  that  may  be,  it  was  a  questioa 
for  the  court  before  whom  the  suit  was 
pending,  and  its  decision,  however  erro- 
neous It  may  have  been,  is  binding  on  tbe 
parties,  until  reversed  or  annulled  in  some 
proper  proceeding.  Atkins  v.  Klnnan, 
20  Wend.  246;  Voorhees  v.  Bank,  10  Pet. 
473;  Dolph  v.  Barney,  5  Or.  192;  Wood- 
ward V.  Baker.  10  Or. 491 ;  Norton  v.  Hard- 
ing, 3  Or.  SGI ;  Hill  v.  Cooper,  8  Or.  2M. 

After  a  court  has  acquired  Jurlftdictlon. 
tthas  a  right  todecide  every  question  aris- 
ing In  the  case,  and,  however  erroneous 
Its  decision  may  be,  It  is  binding  on  the 
parties  until  reversed  or  annulled.  Here 
we  have  a  competent  court  with  admitted 
jurisdiction  of  the  subject-matter  and  tbe 
parties,  with  full  power  and  authority  to 
decide  all  questions  arising  in  the  cam. 
and  it  Is  sougiit  to  impeach  the  validity  of 
its  decree,  because,  forsooth,  It  was  mis- 
taken, either  as  to  the  law  applicable  to 
the  facts  before  It,  or  to  the  facts  them- 
selves. Baldwin,  J.,  In  the  case  of  Voor- 
hees  V.  Bank,  supra,  speaking  on  this  sub- 
ject, says:  "The  errors  of  the  court,  how 
ever  apparent,  can  be  eiamlned  only  by 
an  appellate  power;  and  by  the  laws  of 
every  country  a  time  is  fixed  for  sarb  ex- 
amination, whether  in  rendering  Judff- 
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ment,  IsBolDg  ezecotlon,  or  eoforclQK  It  by 
process  ut  or  Imprisonment.  No  rule 
can  be  made  more  reasonable  than  that 
the  person  who  complains  of  an  Injury 
done  blm  should  avail  talmself  of  bis  legal 
remedy  in  a  reasonable  time,  or  that  that 
time  should  be  limited  by  law.  This  has 
wisely  been  done  by  acts  ol  limitations  on 
writs  of  error  and  appeals.  If  that  time 
elapsee,  common  jDstice  requires  that 
what  a  defendant  cannot  directly  do,  in 
the  mode  pointed  ont  by  law,  he  shall  not 
be  permitted  to  do  collaterally,  by  eva- 
Hton.  A  Judf^ment  Irreversible  by  a  supe- 
rior court  cannot  be  declared  a  nullity  by 
any  authority  of  law.  If,  after  Its  rendi- 
tion, it  Is  declared  void  for  any  matter 
which  can  be  assigned  for  error  only  on  a 
writ  of  error  or  appeal,  thensaldrourtnot 
only  oBurpt*  the  juriadlctlun  of  an  appel- 
late court,  but  collaterally  nulUQes  what 
Bucta  court  la  prohibited  by  express  sta^ 
ute  law  from  even  reverslne:.  If  the  prin- 
ciple once  prevails  that  any  proceeding 
Ota  court  of  competent  Jurisdiction  can 
be  declared  to  be  a  nullity  by  any  court 
after  a  writ  of  error  or  appeal  Is  barred 
by  limitation,  every  county  court  or  ]V9- 
tice  of  the  peace  in  the  Hnion  may  exercise 
the  same  right,  from  which  our  own  Judg- 
ments or  process  would  not  be  exempt." 
We  need  not  pursue  the  examination  of 
this  question  any  further,  for  the  prin- 
ciple is  BO  well  settled  that  It  le  said  to  be 
"  an  axiom  of  the  law  "  that,  when  a  court 
has  Jurisdiction  of  the  subject-matter  and 
the  iiartiea.  Its  Judgmraita  cannot  be  im- 
peached collaterally  for  errors  of  law  or 
Irregularity  In  practice.  Cooper  y.  Reyn- 
olds. 10  Wall.  80S;  Sibley  r.  Waffle,  16.  N. 
Y.  191. 

On  the  arguraentol  thiscosemuch  stress 
was  laid  upon  the  effect  of  the  alleged 
agreement  of  defendant  concerning  the 
property  In  dispute  made  In  August,  1879; 
and  it  was  claimed  that  by  virtue  of  that 
agreement  plaintiff  became  the  equitable 
owner  of  this  property.  There  are  two 
reusons — either  of  them  sufficient,  in  our 
opinion — why  plaintiff  can  claim  nothing 
by  virtue  of  this  agreement  In  this  suit. 
The  flrst  Is,  such  agreement  Is  not  alleged 
In  the  complaint,  or  in  any  way  referred 
to  therein.  If  plaintiff  Intraided  to  rely 
upon  this  agreement  she  should  have  so 
averred  In  her  complaint.  Not  having 
done  so,  she  cannot  aid  the  complaint  by 
departing  from  the  cause  of  suit  stated 
therein,  and  alleging  an9ther  and  different 
one  In  her  rf*p1y.  In  ber  complaint  plain- 
tiff seeks  to  prevail  by  vlrtueof  apure  legal 
title.  This  agremeent,  If  executed  by  de- 
fendant, only  gave  her  an  equitable  title 
at  best.  The  other  is  that  this  writing 
was  executed,  if  at  all,  long  prior  to  the 
commencement  of  the  partition  suit,  and 
plaintirr  should  have  nvailed  herself  of  any 
rights  it  gaveher  In  that  suit.  Neil  v.  Tol- 
man,  12  Or.  289,  7  Pac.  Rep.  103.  It  she 
neglected  or  failed  without  some  reason- 
able excuse  to  produce  all  the  evidence  In 
her  possession  In  that  suit,  It  is  now  too 
late  for  her  to  be  heard  to  complain. 
There  must  be  an  end  to  litigation,  and, 
where  a  party  has  an  opportunity  to  pre- 
sent bis  defense  and  neglects  to  do  so,  the 
demands  of  the  law  require  that  beshoold 


take  the  conseqaences.  when  the  Judgment 
or  decree  Is  sough  t  to  be  enforced  against 
him  In  a  collateral  proceeding. 

This  decree  In  the  partition  suit  Is  con- 
clusive between  the  parties  as  to  the  title 
to  the  land,  and  is  a  solemn  adjudication 
that  they  were  tenants  In  common  there- 
in. Edson  V.  Munsell,  12  Allen.  600;  Elan- 
cock  V.  Lopez,  53  Cal.  363;  Freem.  Co-Teu. 
§630.  The  plaintiO  Is  estopped  by  that 
decree  from  showing  or  attempting  to 
show  that  she  was  holding  the  premises 
adversely  to  tbe  defendant,  or  that  he  bad 
no  interest  therein,  at  the  date  of  Its  ren- 
dition. 

The  next  question  in  this  case  Is,  can  the 
decree  In  the  partition  suit  be  impeached 
for  fraud?  It  is  claimed  by  respondent 
that  the  evidence  and  flndings  of  the  ref- 
eree show  that  the  decree  was  obtained 
by  fraud  and  collusion  between  ber  attor- 
ney In  that  suit  and  the  defendant  here. 
It  is  argued  with  much  force  and  learning 
that,  since  defendants  rely  upon  the  par- 
ticular decree  as  one  of  the  muniments  of 
their  title,  plaintiff  should  be  permitted  to 
show,  if  the  facts  are  with  her,  that  such 
decree  was  obtained  by  fraud  and  collu- 
sion between  her  attorney  and  qdver- 
sary ;  that,  since  fraud  vitiates  every  trans- 
action, even  a  Judgment,  she  ought  to  be 
permitted  to  treat  this  decree  as  invalid, 
when  sought  to  be  enforced  or  relied  upon 
even  In  a  collateral  proceeding.  This,  we 
believe,  is  the  first  time  this  question  has 
ever  been  before  this  court  for  decision. 
In  the  case  of  Murray  Murray,  Or.  18, 
the  court  held  that  a  Judgment  of  a  sister 
state  could  be  attacked  collaterally  for 
fraud  by  a  party,  when  offered  In  evidence 
in  the  courts  of  this  state,  for  the  reason 
that  the  party  sought  to  beafle<^ted  there- 
by has  no  opportunity  to  attack  it  In  our 
own  courts  by  a  direct  proceeding,  and 
should  not  be  required  to  go' Into  a  foreign 
state  to  do  so.  As  we  have  already  said, 
this  cannot  be  considered  a  direct  attack 
upon  this  Judgment.  No  reference  is 
made  to  the  Judgment  In  tbe  complaint. 
No  tacts  are  alleged  npon  which  a  court 
could  base  a  decree  annulling  the  decree 
or  Judgment.  The  plaintiff  in  her  com- 
plaint claims  tiUe  by  good  and  sufllclent 
mesne  conveyances  from  the  government 
of  the  United  States,  and  by  virtue  of  the 
statute  of  limitations.  This  Is  not  suffi- 
cient to  entitle  her  to  attack  this  Judg- 
ment. U.  S.  V.  Flint,  4  Sawy.  42;  Mayor, 
etc.,  V.  Brady,  115  N.  Y.  509,  22  N.  E.  Rep. 
2S7;  n.  B.  V.  Throckmorton,  as  U.  S.  61. 
It  is  a  general  rule,  at  common  law,  that 
partleH  and  privies  to  a  Judgment  may 
not  attack  it  collaterally  for  fraud.  And, 
altera  party  has  been  duly  served  with 
process,  it  is  bia  duty  to  see  that  such  a 
Judgment  Is  not  obtained  against  him, 
and.  It  it  Is,  be  roust  take  some  proiier 
proceedings  to  have  It  annulled.  As  long 
as  it  remains  in  full  force  and  effect  the 
parties  cannot  treat  It  as  Invalid,  unless 
such  Invalidity  appears  upon  the  face 
of  the  Judgment.  It  Is  true,  fraud  vitiates 
every  transaction  Into  which  it  enters, 
even  a  Judgment,  but  such  fraud  must  be 
made  to  appear  In  some  appropriate  pro- 
ceeding known  to  the  law.  Tbe  statute 
points  ont  ample  methods  by  which  a 
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party  may  be  reHeved  from  such  a  ludg- 
ment,  soch  as  a  new  trial,  review  for  er- 
ror of  law,  an  application  to  be  relieved 
therelrom  ;  and,  beyond  tlie  methods  pro- 
vided by  statute,  courtH  posBess  inherent 
powers,  aa  ban  been  said,  "to  an  almost 
onllinited  extent,  to  redress  wrongs  by 
muditjinf?  or  setting  aside  ludgments  ob- 
tained by  fraud  or  nlstake."  These 
methods,  however,  most  be  resorted  to. 
Tliey  give  no  countenance  to  the  Idea  that 
a  judgment  wrongfully  obtained  may  he 
completely  ignored,  and  the  rights  of  the 
parties  again  inquired  into  In  a  collateral 
proceeding.  Freem.  Jiidgm.  fi  Davis 
T.  Davis.  61  Me.  395:  Mussev  v.  White,  58 
Vt.  45,8  Atl.  Rep.  819;  Granger  v.  Clark, 
22  Me.  128;  Bailroad  Corp.  v.  Sparhawk, 
1  Allen  448;  Demerit  v.  Ly ford,  27  N.  H. 
541;  Krekeler  v.  Hitter.  62  N.Y.  372;  Weiss 
V.  Goerineau.  109  Ind.43S.  9  N.  E.  Rep.  399; 
Callahan  v.  Griswold,  9  Mo.  457;  Masou 
V,  Messenger,  17  Iowa,  From  these, 
and  many  other  aathoritlea  that  could 
be  cited,  we  take  the  law  to  be  that  a 
Judgment  of  a  court  of  this  state  having 
luri&dictlon  over  the  subject-matter  and 
;he  parties  cannot  beqnestioned  collateral- 
y  for  fraud  aliunde  the  record  by  the 
parties  or  privies.  The  case  relied  upon 
jy  the  respondent  as  announcing  a  con- 
trary doctrine  is  Mandevllle  v.  Reynolds, 
fa  N.  Y.  5*JS.  This  was  an  action  on  a 
ludgment,  the  defensft  to  which  was  based 
'ipun  a  satisfactiun  of  the  Judgment  of 
record,  and  upon  an  order  of  court  ratlfy- 
iig  that  satisfaction.  The  plaintiff  offered 
'.o  show  that  the  entry  upon  the  docket 
and  the  order  were  obtained  by  frand  and 
collusion.  The  court  held  that  such  evi- 
dence was  competent,  and  In  the  opinion 
there  are  stateinents  to  the  effect  that  a 
judgment  obtained  by  fraud  could  be  at- 
tacked collaterally.  This  decision  was 
made  under  the  reformed  Code  of  Procedure 
of  the  state  of  New  York,  which  permits 
equitable  dorenses  to  be  pleaded  In  actions 
at  law;  and  tiie  court  say:  "The  court 
acts  upon  the  matters  Involved  In  the  ac- 
tion DOW  in  a  double  capacity, — as  a  court 
of  law  and  one  of  equity.  As  a  court  of 
equity  it  meets  the  question  of  the  validi- 
ty of  the  Judgment,  not  as  one  of  law,  but 
as  of  equity,  and  takes  hold  of  the  facts 
offered  to  it,  not  as  a  collateral  attack  up- 
on the  judgment,  but  as  a  direct  assaalt, 
which,  by  the  changing  nature  of  the  suit 
and  trial,  has  become  the  main  question 
and  legitimately  before  it  for  trial."  In 
this  state  thodlBtinction  between  proceed- 
ings at  law  and  In  equity  is  still  mnln- 
talncd.  Burrage  v.  Mining  Co.,  12  Or.  169, 
6  Pac.  Rep.  7(>6.  Authorities  under  the  re- 
formed Codes  of  Frocedare  are  therefore 
notappllcable  here.  We  have  so  fartreat- 
ed  this  question  on  the  theory  that  the  ev- 
idence shows  the  decree  to  have  been  ob- 
tained by  fraud,  and  our  views  as  to  the 
law  render  It  unnecessary  to  examine  the 
evidence,  but  In  passing  we  deem  it  prop- 
er to  say  that  -we  cannot  agree  with  coun- 
sel lor  respondent  In  their  construction  of 
the  testimony.  We  think  the  evideuceslg- 
nally  falls  to  show  that  the  decree  was 
obtained  by  fraud  or  collusion.  It  is  also 
claimed  that  the  stipulation  In  the  parti- 
tion suit  was  entered  Into  by  plain  tltl's 


attorney  without  her  knowledge  or  cod- 
sent.  This  claim  is  not  sustained  bytbe 
testimony.  It  Is  true  plaintiff  says  she 
knew  nothing  about  tiie  proceedings  in 
the  suit,  but  the  attorney  who  appeared 
for  her  testifies  that  she  was  Informed  ot 
and  consented  to  every  step  taken  therein, 
and  the  referee  who  made  the  partition 
says  that  she  was  present  when  he  wm 
examining  the  premises  fur  the  purpose  of 
partitioning  the  same;  that  she  knew 
what  he  was  doing,  and  was  coDSnlted 
about  the  matter. 

It  Is  also  claimed  the  decree  Is  void 
cause  the  partition  was  made  by  only  one 
referee,  and  not  three,  as  provided  by 
statute.  At  most  this  was  but  an  Irregu- 
larity, and  cannot  be  Inquired  Into  In  this 
suit.  Cole  V.  Hall.  2  UUl.  627;  KInnler 
Kinnler,  45  N.  Y.  535. 

It  follows,  therefore,  that  the  decree  of 
the  court  below  must  be  reverned,  and  a 
decree  entered  here  In  favor  of  defendants. 


  (lOOr.  IMO 

Uc€DUIKT  Kl^BTSRHl.H. 
(SupreiM  court  of  Oregon.   Nor.  1SB0.} 
Coxnuon— BvmtRCB  or  JJBAmL 

1.  Usage  may  be  used  as  evidence  to  inter- 
pret  a  oontraot,  bat  not  to  vary  or  contradict  It 
Its  purpose  it  to  ascertain  the  Intention  of  the 
parties  where  it  cannot  be  ascertained  by  the 
terms  of  the  cob  tract 

2.  In  all  contracts  as  to  the  subject-matter  (tf 
which  known  usages  prevail,  the  pu^tes  proceed 
on  the  tacit  assumption  of  such  usages,  but  com- 
monly reduce  lato  writing  the  particulars  of 
their  agreement,  but  omit  to  specify  those  known 
usages  which  are  iooluded  aa  of  course  by  mutual 
understanding. 

8.  Where,  in  a  contract  to  ascertain  the  net 
profits  of  a  firm,  It  was  provided,  among  other 
things,  that  "from  theontstanding  accounts  5  per 
cent,  be  deducted  to  cover  losses  and  bad  ae- 
oountfl. "  and  usage  was  admitted  to  show  In  snob 
case  that  '*outstandingaccounts"ineuit  those  from 
which  the  bad  accounts  had  been  segreguted  and 
charged  to  profit  and  loss,  held  no  error  upon 
the  facts  as  disolosed  by  the  record. 

4.  Where  the  subject-matter  of  a  contract  is 
the  ascertainment  of  the  net  profits  of  a  firm  for 
the  purpose  of  paying  In  cash  the  value  of  a  one- 
third  share,  the  term  "outstanding  accounts, "  un- 
less it  otherwise  appear,  has  a  particular  moanlDg, 
different  from  the  oommon  or  ordinaiy  "^^j"^- 
(SvUatm*  bjt  the  CMwt) 

Appeal  from  circuit  court.  Mnltnomah 
county;  L.  B.  Stearns,  Judge. 

This  Is  a  suit  In  equity  for  an  accounting 
to  enforce  the  rights  of  the  plaintiff  under 
a  contract  with  the  defendant,  of  which 
the  following  Is  a  copy :  "This  a^^reement 
made  and  entered  into  this  6th  day  of  Au- 
gust, liiS9,  by  and  between  John  Klost- 
erman  and  Alexander  E.  McCul.'fky,  both 
of  the  city  of  Portland,  county  of  Mult- 
nomah>  and  state  of  Oregon,  wItn(>Kscth: 
That  whereas,  said  John  Klosterwnn  lias 
been  and  now  is,  doing  business  at  Fort- 
land  as  a  wholesale  grocer,  under  the 
firm  name  ot  Klosterinan  &  Co.;  and 
whereas,  he  said  A.  E.  McCulsky  has  been 
and  now  is  in  the  employment  of  the-  firm 
of  Klosterman  &  Co.,  In  onlcr  to  fix  the 
compi^nsatlou  of  the  said  A.  E.  McCulsky. 
It  Is  agreed  as  follows:  The  said  A.  E. 
McCulsky  shall  be  entitled  to  and  shall 
celve  one-roiirtb  of  the  net  profits  of  the 
said  Arm  of  Klosterman  &  Co.»  commeo^ 
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\ne  with  the  19th"  day  of  November,  ISSO, 
and  extending  to  and  Includin;;  the  lUth 
day  of  November,  1888,  and  from  the  IStli 
day  of  November,  1SSS>  ap  to  aiid  Includ- 
iDK  the  19tb  day  of  November,  lSf>&,  the 
said  A.E.  McCulsky  shall  be  entitled  to 
and  shall  receive  a  sum  equal  to  one-tblrd 
of  the  net  profits  of  the  nuid  firm  for  the 
Buld  time  luBt  above  named.  The  pay- 
meats  above  provided  forand  thearaouiits 
thereof  shall  be  ascertained  and  made  as 
follows:  On  the  said  19th  duy  of  Novem-; 
ber,  18S9,  an  nrcount  of  stock  shall  be 
taken,  and  from  the  amount  of  the  out- 
standing accounts  of  the  Arm  there  shall 
be  first  deducted  five  pur  cent,  thereof  to 
cover  losses  and  bad  accouuts;  and  then 
there  shall  be  paid  to  tlie  Haid  A.  E.  Mc- 
Culsky  the  share  of  net  profit  after  Hoid 
deduction  to  which  he  is  entitled  under 
this  agreement.  Such  payment  shall  be 
made  by  giving  bim  a  cmlit  on  the  books 
of  said  firm,  or  in  cash  upon  thirty  days' 
notiuc  that  ca»h  is  demanded.  From 
the  uum  above  provided  to  be  paid  to  the 
said  A.  E.  McCulsky,  there  shall  be  de- 
ducted all  moneys  drawn  by  him  from 
said  firm  daring  the  times  hereinbefore 
mentioned.  If  on  or  before  the  19tb  day 
of  November,  18S9,  a  new  agreement  Is 
made  between  John  KIoHterman  and  A.  E. 
McCulsky  for  a  further  period  of  service, 
and  A.  E.  McCult^ky  allows  his  share  of 
the  net  profits,  to  which  he  is  entitled  un- 
der this  agreement,  to  remain  in  the  busl- 
Dess,thenthere8hall  be  nodeduction  made 
from  the  above  amount,  of  the  outstand- 
hig  accounts,  provided  they  are  collected 
by  the  said  firm  of  Klosternian  &.  Co.  to 
cover  losses  and  bad  accounb^  on  the  day 
of  settlement  or  the  l!)th  day  of  November, 
18S9.  witness  our  hands  In  duplicate  this 
9th  day  of  August.  188U,  John  Klostek- 
UA.v.  A.  E.  McCui.8KY  Executed  In  the 
presenceof  NoKVAi,FoKDYCE."  Thedefend- 
ant.  after  making  his  denials,  sets  up, 
among  other  things,  an  alleged  custom  or 
usage  existing  among  the  merchants  of 
the  city  of  rortland,  with  reference  to 
which  the  said  contract  wan  executed, 
and  in  contemiilatlon  of  which  tliesnid 
contract  was  modified  and  controlled  by 
said  custom  or  usage  to  the  extent  and  Id 
the  manner  therein  aliened.  During  the 
trial,  evidence  of  such  usage  or  custom 
WHS  admitted,  which  the  court  found  to 
exist,  and  in  view  of  which  the  contract 
was  made  and  executed,  and.  to  the  extent 
and  effect  specified  and  alleged,  applied 
It  to  the  contract  in  it»  construction, 
which  resulting  adversely  to  the  claim  of 
the  plaintiff  In  the  accounting,  he  appeals 
Iroin  the  decree  rendered  therein  to  this 
court. 

WilUama  &  Wood,  for  appellant.  Stott, 
Boise  Jt  atott,  for  respondent. 

Lord,  J.  This  suit  is  brought  against 
the  defendant  partnership  by  the  plaintiff, 
who  was  employed  by  them,  hnt  who  fur- 
nished no  part  of  the  capital  invested  in 
the  business  upon  the  above  agreement  by 
which  they  stipulated  that  he  should  re- 
ceive a  sum  equal  to  one-tliird  of  the 
net  profitsofthebuslnessfor  the  time  spec- 
ified. The  controversy  between  thefti 
■rlaes  upon  the  consti'uctlon  to  be  given 


to  the  contract,  the  counsel  for  plalntlft 
claiming  that  it  explains  itself  and  needn 
iHi  other  interprelatlun,  while  thone  for 
the  dcfenduntinsist  tliat  It  was  made  with 
refei*ence  to  a  cuRtom  ur  usage,  and  ex- 
trinsic proof  of  that  fact  1b  efsential  to  ar- 
rive at  the  true  intention  of  the  parties. 
The  contract  provides  that  the  pinlntifl 
shall  receive  a  sum  equal  to  one-third  ol 
the  net  profits,  and  that  the  payment 
shall  be  ascertained  as  follows:  "On  the 
said  19th  day  of  NoTember,  1889,  an  ac- 
count of  stock  shall  be  taken,  and  from 
the  outstanding  accounts  of  the  firm  there 
shall  be  fli-«t  deducted  five  per  cent,  there- 
of to  cover  losses  and  bad  accounts,  and 
tlipn  there  shall  be  paid  to  the  said  A. 
E.  McCulsky  the  share  of  net  prufits  after 
Buid  deduction  to  which  be  is  entitled  un- 
der thlH  agreement."  "Net  profits"  are 
Haid  to  be  the  gain  which  accrues  on  an 
investment  after  deducting  expt^nses  and 
losses.  "  The  words 'net  profitH.'^saidVAN 
Fleet,  V.  C,  "define  themselves.  They 
mean  what  shall  remain,  as  the  cleargalns 
of  any  business  venture,  after  deducting 
the  capital  invested  In  the  business,  the 
expenses  Incurred  In  Its  conduct,  and  thi 
losses  sustained  In  Its  prosecution. "  Pari; 
y.  Locomotive  Works,  40  N.  J.  £q.  121,  3 
All.  Hep.  1C2.  VtXth  respect  to  the  capita! 
Invested  aud  the  expenses  Incurred  in  the 
conduct  of  the  business  there  is  no  contro- 
versy, and  these  elements  may,  tor  thi* 
present,  he  eliminated  from  our  consldera 
tlon.  ItlHthelosses  sustained  In  the  pros 
ecution  of  the  business  to  which  our  con- 
sifleratlon  Is  more  particularly  directed 
The  point  of  contention  Ih  confined  to 
"bad  accounts"  as  losses,  under  the  con- 
tract, and  involves  an  inquiry  into  net 
profits  as  there  provided.  That  point  Is 
that,  "from  the  outstanding  accounts  of 
the  firm,  thQre  shall  first  be  deducted  fire 
percent,  thereof  to  cover  Inasesandbad 
accounts. "  Is  the  Intention  of  the  parttos 
BO  clearly  expresbed  by  those  words  thatno 
extrinsic  proof  of  UBage  or  custom  is  nec- 
essary to  explain  and  ascertain  what  the 
parties  meant  by  them?  The  argument 
for  the  plaintiff  is  that  the  language  of  the 
contract  cited  plainly  means  that  5  per 
cent,  la  to  be  deducted  or  allowed  for  bad 
accounts  from  the  outstanding  accounts, 
whether  the  bad  accounts  In  fact  amount 
to  that  much  or  not,  and  thatltwasso 
plainly  fixed  for  thepurpose  of  easily  liqui- 
dating the  amount  of  bad  accounts  as 
losses  to  be  deducted  in  computing  the  net 
profits  on  account  of  the  relation  of  the 
parties,  and,  to  avoid  the  controversy 
which  might  otherwise  arise  by  charging 
bad  accounts  tn  profit  and  luss.ns  Is  usually 
the  cuBtoni.  The  ur^umentfor  the  defend- 
ant Is  that  there  Is  an  Immemorial  usage 
or  custom  among  the  meirhants  of  Port- 
land to  charge  all  accounts  considered  un- 
collectible, or  bad  accounts,  to  profit  and 
loss,  and  that  such  bad  or  uncollectible 
accounts  are  not  to  be  considered  or  esti- 
mated In  determining thenet  profits;  that 
the  parties  to  the  contracthad  full  knowl 
edge  uf  such  custom,  and  made  the  con 
tract  with  reference  to  It;  and  that,  con- 
struing  the  contract  in  contemplation  of 
such  usage  or  custom,  the  provisions  of 
the  contract  adverted  to  only  meant  or 
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were  Intended  to  mean  that  6  per  cent, 
mtaould  be  deducted  (or  bad  accounts  from 
the  outstanding  accounts  as  remained 
after  the  uncollectible  or  bad  accounts  had 
been  segregated  bycharstnKtbem  to  profit 
and  loss.  It  thus  appeam  that  the  i-eal 
question  atthe  l)ottom  of  the  controversy 
Is,  how  Bfaall  bad  accounts  to  cover  losses 
be  deducted  under  the  contract  as  pro- 
vided fronumtstandlng  accounts  after  un- 
collectible or  bad  accounts  have  been 
segregated  and  charged  to  profit  and  loss, 
or  from  the  outstanding  accounts.  Includ- 
ing good  and  bad  accounts?  In  Its  gen- 
eral sense,  "outstanding  accounts"  means 
such  accounts  as  are  due,  unpaid,  un- 
collectible, as  an  ordinary  outstanding 
draft  or  bond  or  other  indebtedness,  and 
Is  broad  enough  to  Include  within  its 
terms  good  and  bad  accounts  which  are 
due  and  unpaid.  In  its  mercantile  sense, 
when  net  profits  are  to  be  ascertained.  It 
means  such  accounts  as  are  deemed  good 
and  collectible,  and  from  which  accounts 
deemed  to  be  bud  and  uncollectible  have 
been  segregated  and  charged  to  profit  and 
loss.  If  we  take  the  words  "outstanding 
accounts,"  and  apply  to  them  the  g«ieral 
sense  In  coustruing  the  contract,  it  will  in- 
clude good  and  bad  accounts  dne  and  un- 
paid, and  from  which  the  6  per  cent.  Is  to 
be  deducted  to  cover  losses,  or  to  segre- 
gate the  bad  accounts.  But  if  we  take 
the  same  words  and  apply  to  them  the 
mercantile  sense  in  the  cnnstrnction  of  the 
contract,  It  means  such  "outstanding  ac- 
counts" as  have  had  the  bad  accounts 
sifted  and  are  supposed  to  be  good,  and 
from  which  are  to  be  deducted  B  percent, 
to  cover  losses,  which  may  occur  notwith- 
standing such  outstanding  accounts  are 
supposed  to  be  collectible.  In  ascertain- 
ing the  net  profits  of  a  business,  if  we  take 
the  capital  invested,  the  expenses  of  run- 
ning it,  and  the  lotises  incurred  In  Its  pros- 
ecnttun,  which  last  element  necessarily 
includes  such  accounts  as  are  to  be  treated 
as  bad  and  uncollectible,  and  deduct  from 
the  account  of  stock  and  the  outetandiog 
accounts  now  freed  from  bad  accounts 
and  treated  as  outstanding  accounts  col- 
lectible, the  difference  will  be  the  net  prof- 
its. This  calculation  proceeds  upon  the 
hypothesis  that  the  outstanding  accounts 
are  good,  and  the  bad  accounts  have  been 
separated  from  them,  and  charged  to  the 
losses  of  the  business. 

But  It  Is  common  knowledge  that  It 
sometimes  happens  that  some  of  the  out- 
standing accounts  turn  out  to  be  uncol- 
lectible or  bad  accounts,  notwithstand- 
ing they  have  been  treated  and  ddbmed  to 
be  good  accounts,  and  collectible.  Was 
not  then  the  object  of  the  provision  of  the 
contract  in  dispute  to  cover  losses  which 
might  arise  from  outstanding  account's 
deemed  to  be  goud  and  charged  up  as  col- 
lectible, but  some  of  which  might  turn 
out  to  be  bad  and  uncollectible?  It  was 
to  show  such  was  the  sense  in  which  out- 
standing accounts  were  to  be  considered 
when  not  profits  were  sought  to  be  ascer- 
tained that  proof  of  usage  or  custom 
was  resorted  to  to  ascertain  the  intention 
of  the  parties.  This  proof.  It  is  insisted, 
was  inadmissible,  because  it  violates  the 
plain  terms  of  the  contract;  that  the  pro- 


vision needs  no  extrinsic  proof  to  aid  Its 
interpretation;  and  that  to  allow  it  was 
to  vary  or  contradict  the  plain  meaning 
and  effect  of  this  provision  of  the  contract. 
As  contracts  are  said  to  derive  tbelr  force 
from  the  mutual  assent  of  thA  parties  to 
its  terms,  it  would  follow  that  its  opera- 
tion Is  to  be  ascertained  from  the  inten- 
tion of  the  parties;  and  this  intention  is 
to  be  collected  from  the  expressions  used 
by  the  contracting  parties.  When  par^ 
ties  so  draw  their  contracts  as  to  leave 
little.  If  anything,  to  eonstmctlon,  the 
legal  effect  of  the  agreemmit  must  be  en- 
forced. It  Is  when  their  meaning  is  not 
clear,  or  the  language  is  ambiguous,  that 
contracts  are  to  be  construed  In  the  light 
of  the  circumstances  surrounding  the  par- 
ties when  the  contract  was  made.  Wil- 
son V.  Randall,  67  N.  Y.  Ml;  Walker  v. 
Tucker,  70  111.  632;  WllllamB  v.  Jones,  5 
Bam.  &  C.  108;  Lowber  v.  Bongs,  2  Wall. 
737.  Nor  can  usage  or  custom  be  admit- 
ted to  varyorcontradlct  the  express  terms 
of  a  contract,  but  it  may  be  admitted  to 
ascertain  that  which  by  the  contract  Is 
left  in  doubt.  "  Usage, "  said  Lord  Lyn'd- 
HnnsT,  "may  be  admtssible  to  explain 
what  la  doubtful,  but  it  is  never  admitted 
to  contradict  what  Is  plain. "  Blackett  v. 
Assurance  Co., 2Cromp.& J. !((4.  Itmaybe 
used  as  evidence  to  explain  ur  interpret, 
but  not  to  vary  a  contract.  Its  purpose 
Is  to  ascertain  the  real  Intention  of  the 
parties  where  It  cannot  be  ascertained  by 
the  terms  of  the  contract.  But  It  cannot 
be  Qsed  as  evidence  to  supersede  or  con- 
tradict a  positive  and  definite  prnvtsion 
of  a  contract,  because  the  presence  of  such 
a  provision  In  the  contract  Is  evidence  of 
the  Intention  of  the  parties  to  overrule 
such  usage  or  custom  in  confilct  with  Its 
terms.  "When  it  Is  sought,"  says  Mr. 
.Justice  MiLLKH,  "to  incorporate  the  cus- 
tom into  an  express  contract  whose  terms 
are  reduced  to  writing,  and  are  expressed 
In  language. neither  technical  nor  amblgo- 
ous,  and  therefore  needing  no  such  aid 
in  its  construction,  it  amounts  to  estab- 
lishing the  principle  that  a  custom  may 
add  to  or  vary  or  contradict  the  well-ex- 
pressed Intention  of  the  parties  made  in 
writing."  Partridge  v.  Insurance  Co.,  13 
Wall.  578;  Dixon  v.  Dunham,  14  111.324; 
Harklns  v.  Warren,  115  Mass.  535.  In  a 
word,  a  contract  which  is  clear,  certain, 
and  distinct  in'  Its  terras  is  not  subject  to 
modification  by  proof  of  usaice  or  custom. 
These  authorities  go  to  the  full  extent  In 
upholding  the  principle  which  Is  invoked 
to  exclude  the  proof  of  usage  or  custom 
admitted  In  the  present  case.  Bat  none 
go  to  the  extent  of  holding,  when  the 
meaning  of  the  words  are  doUbtfuI  or  am- 
biguous, or  of  technical  Import  as  applied 
to  the  subject-matter,  that  extrinsic  proof 
Is  not  admissible  to  ascertain  the  intea- 
tion  uf  the  parties.  Now,  by  the  admitted 
terms  of  the  contract,  the  plaintiff  was  to 
receive  a  sum  In  payment  equal  to  one- 
third  of  the  net  profits  of  the  firm.  It 
was  a  mercantile  contract,  and  its  subject- 
matter  was  the  ascertainment  of  the  net 
profits  of  the  firm.  The  contract  says  it 
was  to  "be  made  and  ascertained  as  fol- 
lows:" "On  the  said  19th  day  of  Novem- 
ber. 1889,  ap  account  ol  stock  shall  be 
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cak«n  from  the  oatatandlug  accoants  of 
the  flrm,  then  aball  be  flrat  deducted  five 
per  cent,  to  corer  losses  and  badacconots, 
and  then  there  shall  be  paid  to  the  said 
McCalsky  hia  share  of  the  net  profits,"  etc. 
For  the  pnrpose  of  ascertaining  the  net 
proOts  of  the  Hrm,  and  paying  the  plain- 
tiff a  sam  equal  to  his  share,  the  contract 
provides  the  method  In  which  It  shall  be 
ascertained  and  made,  and  yet  It  Is  too 
plain  for  argument  that  the  taking  of  ac> 
count  of  tbe  stock,  and  deducting  Ave  per 
cent,  from  the  outBtandlnc  accuunts  to 
cover  losses  and  bad  accouniM.  would  not 
determine  the  net  profits.  Tlici-e  are  oth- 
er elements  omitted,  and  which  must  be 
Included  in  the  calculation  to  aiscertulu 
the  net  profits,  however  ontstaDding  ac- 
counts may  be^onsldered.  . 

Upon  the  method  provided  by  the  con- 
tract, net  profits  cannot  beascertalned,  and 
his  share  of  them  computed  for  payment. 
It  is  true  that  there  Is  no  cootroversy  be- 
tween tbe  parties  In  respect  to  them,  and 
It  Is  admitted  '*that  running  expenses 
were,  ol  coarse. to  bededucted  before  there 
could  be  any  net  profits, "  which  shows 
quite  plainly  that  tbe  method  provided  to 
ascertain  the  net  profits  by  tbe  contract 
was  Imperfect,  and  not  capable  of  accum- 
pllflblng  the  object  sought  to  be  attained 
by  It.  The  contract  also  provides  that  an 
account  of  stock  shall  be  taken;  but  what 
object  can  be  served  by  this*  when  the  6 
per  cent,  deduction,  farther  provided  from 
outstanding  accounts,  In  whatever  way 
construed,  will  not  ascertain  the  net  prof- 
its? To  BAy  that  this  provfslon  was  only 
intended  to  ascertain  the  Item  of  bad  ac- 
counts as  an  element  in  determining  net 
profits  Is  to  Ignore  this  part  of  It;  for  to 
include  it,  tbe  omitted  matter  mast  be 
supplied  in  thecalculation,  which  not  only 
exposes  that  the  mode  of  ascertaining  the 
net  profits  as  provided  Is  insufficlftnt  for 
that  purpose,  but  tends  strongly  to  in- 
rlicate,  Ifwiiatls  omitted  shall  beBupplied, 
that  the  basis  of  such  calculation  will  In- 
clude outstanding  accoun<8treed  from  bad 
accounts,  subject  to  a  deduction  of  6  per 
eent.  to  cover  loBses  arising  from  them, 
or  as  a  protection  against  such  liability, 
for  the  reason  that  tbe  share  of  the  net 
profits  to  which  the  plaintiff  was  enti- 
tled was  to  be  paid  In  cash.  But  elimlnat- 
injr  these  matters,  and  confining  ourselves 
excluslrely  to  the  matter  of  the  deduction 
of  5  per  cent,  to  cover  bad  accounts,  do 
not  the  words  "outstanding  accounts,"  In 
a  mercantile  contract,  when  net  proQte  are 
to  be  ascertained,  have  a  technical  or  par- 
ticular meaning  dlfferfint  from  their  ordi- 
nary or  general  meaning  when  used  with- 
out reference  to  net  profits,  or  a  calcula- 
tion to  ascertain  net  profits?  The  admis- 
sion of  the  proof  of  usage  was  for  this 
purpose,  and  the  objection  raised  to  Its 
admiaslblllty  Is  not  that  the  words  may 
uot  have  such  particular  meaning  when 
net  profits  are  to  be  determined,  but  that 
the  parties  have  eupprseded  this  meaning 
hy  a  plain  and  explicit  statement  that 
from  the  outstanding  accounts  5  per  cent. 
Is  to  be  deducted  for  bad  accounts,  which 
Indicates  clearly  that  It  was  tbe  Intention 
of  the  parties  to  overrule  such  usage  in 
conflict  with  Its  terms.  Tbat  It  was  platn- 
T.2SP.no,6— 2i 


ly  Intended,  as  counsel  say  Id  their  brlei, 
that  Instead  of  charging  bad  accounts 
to  profit  and  loss.— that  Is,  Instead  of  seg- 
regating the  bad  accounts  bodily, — 6  per 
cent,  of  all  accounts,  good  or  bad,  should 
be  deducted  to  cover  bad  accounts  and 
losses  that  otherwise  would  be  written  up 
as  profit  and  loss.  This  argument  plain- 
ly admits,  were  It  not  for  tbe  plain  and  un- 
ambiguous meaning  of  the  provision,  as 
claimed,  that  bad  accounts  otherwise 
would  l>e  written  up  to  profit  and  loss; 
In  a  word,  that  the  provision  Is  so  explicit 
as  to  supersede  the  meaning  tbat  would 
otherwise  be  given  to  it,  and  evinces  an 
intention  to  repudiate  any  meaning  derived 
from  usage  or  custom  in  conflict  with  It. 
Hence,  the  proof  of  usage  to  aid  in  tbe  In- 
terpretation of  the  prtjvlslon  was  Inad- 
missible. Now,  this  argument  admits 
that  outstanding  accounts,  when  net 
profits  are  to  be  ascertained,  are  freed 
from  bad  accounts  by  charging  them  to 
profit  and  loss  except  for  such  definite 
meaning  as  Is  Insisted  supersedes  It ;  but 
It  recognizes  at  the  same  time  that  tliere 
Is  a  particular  meaniuK  attached  to  these 
words,  or  that  they  do  have  acommerclal 
signification,  different  from  the  sense  In 
which  they  are  employed  when  oatstand- 
Ing  accounts  are  referred  to  generally, 
which  may  Include  good  or  bad  accounts. 
But  how  Is  this  definite  and  settled  mean- 
ing ascertained  by  which  the  mercantile 
sense  of  these  words  is  overthrown  or 
precluded  from  being  shown?  'Simply  by 
resorting  to  the  dictionary  and  defining 
the  word  "ontstandlng"  in  this  wise: 
"Ontstaudlng:  To  stand  or  remain  be- 
yond the  propertlme;  hence,  to  be  unpaid, 
as  a  debt,  and  the  like.  The  whole 
amount  of  the  revenues,  *  *  *  as  well 
outstanding  ascollected.  To  remain  uncol- 
lected, unpaid,  as  outstanding  contracts." 
Hence,  all  accounts  'uncollected  are  out- 
standing accounts,  and  include  both  bad 
and  good  accounts.  But  this  Is  only  de- 
fining the  word  in  its  general  sense,  with- 
out reference  to  a  particular  sense  with 
which  It  may  be  clothed  when  osed  In  a 
mercantile  contract  to  determine  net 
profits.  That  In  their  general  sense,  out- 
stonding  accounts  mean  unpaid  accounts, 
and  may  Includ^t  good  and  bad  accounts. 
Is  not  questioned,  and  has  already  been 
admitted.  This  is  their  common  meaning 
Bat  we  are  called  upon  to  Interpret  these 
words  In  a  contract  where  they  may  have 
a  technical  meaning  which  may  modify 
that  meaning.  What  Is  there  in  these 
words,  or  the  provision,  that  fixes  and 
settles  the  general  sense  as  the  proper  one 
to  be  applied  to  them  to  the  exclusion  ol 
the  technical  sense  sought  to  be  applied  In 
the  Interpretation  of  the  contract?  The 
contract  is  a  mercantile  one,  and  the  sub- 
ject-matter to  which  the  words  are  to  be 
applied  is  the  ascertainment  of  tbe  net 

Eroflts  of  a  firm.  In  surh  case  it  can 
ardlybe  disputed  that  they  have  a  mear 
Ing  different  from  their  common  meaning, 
unless  the  Intention  is  plainly  to  exclude 
it.  What  word  or  phrase  Is  there  to  show 
such  Intention,  or  tflve  It  tbnt  effect?  Tbe 
whole  argument  Is  based  upon  treating 
the  words  in  their  general  sense  when  the 
nature  of  the  contract.  Its  subject-matter, 
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and  theasaceoftradeshOTthat  they  have 
an  accepted  signiecation  different  from 
thelrcnmmon  meaning.  "  What  words,  as 
Mr.i.aw8on  eays.  "are  moreplain  and  nn- 
anibl|j;nou8oathelrfacetbanBuch  words  na 
*a  tbopsandt' 'a  week,' 'a  day.'  Yet  we 
shall  Ave* a  thousand'  has  been  held  to 
mean  1,;^)0,  'a  week 'only  daring  a  por- 
tion oj  tiie  year, '  a  day' on iy  a  working 
day."  LaweoD,  Usages  &  Cust.  3«8.  And 
again  be  says:  "In  all  contracts  as  to 
tlie  subjfct'niater  of  which  known  usages 
prevail,  pHrties  are  found  to  proceed  on 
the  tacit  Mssnmption  of  these  usages. 
They  commonly  reduce  Into  writing  the 
special  particulars  of  their  agreement,  but 
omit  to  specUy  those  known  usages  which 
are  includei^  however,  as  ol  course  bv 
mutual  nndoifitanding.**  In  Vrhat  respect 
are  the  words  "outstanding  accounts" 
plainer,  of  more  positive  slgulflcatlon, 
than  "a  thousand,*  or  "a  week,  "or  the 
Innumerable  Instances  which  might  be  re- 
ferred to,  and  are  cited  In  the  excellent 
work  Just  relerred  to?  The  case  cited  and 
relied  upon  is  not  In  conflict  with  tiie 
principle  of  the  admission  of  such  testi- 
mony. The  written  agreement  In  that 
case,  BiLLiNds.  J.,  said,  "used  a  term— 
'working  day' — which  la  unambiguous, 
and  which  hud  Ob  accepted  aignlfication, 
both  in  commercial  a  nd  judicial  language ; " 
and  to  allow  "proof  ol  usage  to  be  in- 
troduced to  sliow  that  tbe  very  reopect  in 
whicb  this  term  had  Its  orijEin,  and  a 
world-wide  employment  has  a  local  mean- 
ing repugnant  to  Its  settled  seuse,  "would, 
as  tbe  learned  judge  said,  certainly  "in- 
troduce ambiguity  where  none  exists,  and 
d^eat  the  clearly  expressed  intent  of  a 
written  agreement. "  Petlersen  v.  Eugster, 
14  Fed.  Uep.  423,424.  in  that  case  the 
meaning  of  the  term  was  sought  to  be 
dwarfed  from  its  accepted  slgnlflcatioo, 
alike  Id  commerce  and  law,  contrary  to 
Its  settled  sense,— a  sense  that  could  uoly 
be  overcome  by  positive  and  definite  lan- 
gungeln thecontractuverruliaglt.  Xusuch 
settled  senHe  alike  attends  the  use  of  the 
words  "outstanding  accounts'*  without 
regard  to  the  circumstances  of  Its  employ- 
ment. They  have  a  definite  signification 
when  employed  to  ascertain  net  profits  by 
the  usages  of  trade,  unless  the  meaning 
la  otherwise  expressly  Intended,  and  Che 
argument  admits  it.  In  such  case,  when 
the  contract  Involves  tbelreniployTnont  for 
the  purpose  of  computing  net  profltB,  ttie 
tacit  assumption  Is  that  they  were  used 
In  the  Hcnse  jf  such  usage,  unless  tliure  Is 
Romething  In  confilct  with  It.  In  the  case 
atbar.theobjectot  tbe  pniof  was  toshow 
how  "outstanding  accounts"  were  under- 
flCood  and  treated  wlien  net  profits  wore 
computed,  andthat  tiiey  had,  by  the  usage 
of  trade.asignifieationdifferenttban  when 
otherwise  employed,  or  generully.  See 
Myers  v.  Sarl,  107  E.  C.  L..  315.  If  we  allow 
this  proof,  and  give  to  these  words  this 
Hense,  the  5  per  cent.  Is  to  be  deducted 
from  the  outstanding  accounts  deemed  to 
have  been  winnowed  of  Its  bad  accounts. 
But  It  is  common  knowledge  tliat  out- 
standing accounts  considered  and  treated 
as  citllectihie  often  fail  to  realize  the  cash 
amount  which  tliey  represent  despite  the 
utmost  vigilance.   AU  such  calculations 


are  based  upon  an  approximation  to  the 
actual  collectibility  of  such  accounts,  but 
it  is  every-day  knowledge  that  such  calca- 
latlons  are  liable  to  disappoint  onrexpeo- 
tationa,  despite  our  utmost  clrcumapee- 
Uon,  and  In  theface  of  oar  best-conatdered 
jadgments.  Bearing  In  mind  that,  when 
the  net  profits  are  ascertained,  the  plain- 
tiff Is  to  receive  a  sum  in  cash  payment 
equal  to  the  one-third  value  of  such  net 
profits,  It  Is  not  difficult  to  understand 
why  the  defendant  should  require  and  tbe 
plaintiff  be  willing  to  contract  to  give  5 
per  cent,  deduction  from  aach  ontatand- 
ing  accounts.  The  basis  la  a  ca»h  valua- 
tion, and  It  Is  hardly  probable  that  the  ac- 
counts would  realize  more  after  such  de- 
duction of  6  per  cent.  Tbe  truth  Is,  there 
are  few  niercbtrnts,  whether  wholesale  or 
retail,  who,  after  they  hare  sifted  their 
accounts  of  all  Indebtedneaa  deiemed  non* 
collectible,  would  not  readily  take  a  reduc- 
tion of  5  per  cent,  for  the  cash  In  prefect 
ence  to  running  the  risk  of  their  collecti- 
bility. It  results  that  there  was  no  error, 
and  that  the  decree  must  be  affirmed. 


(»  Or.  131 

Flowbe  v.  Barnekofp. 

(Supreme  Court  of  Oregon.  Deo.  1, 1890.) 

8TA.TDra  or  Frauds— Fi.RTKKit8aip  to  Dbix  nt 
Lakd. 

1.  A  valid  contract  of  partnership  for  the 
purpose  ot  speculatiog  tn  real  eslaie  may  be 
made  by  parol. 

3.  u  s  suit  by  one  of  the  partners  for  an  ac- 
counting of  the  profits  realized  uoder  such  an 
agreement,  after  the  same  bas  been  executed,  a 
partner  who  has  received  the  entire  profits  li 
estopped  from  claimlns  that  the  agremoent  la 
void  uoder  tbe  statute  of  frauds. 

8.  Where  two  persons  agree  jointly  to  seoore 
an  option  on  a  tract  of  land,  for -tbe  purpose  of 
Jointly  selling  the  land,  and  shariutr  in  the  profits 
of  tbe  transaction,  thej  ore  partners  as  between 
themselves  for  tbat  transaction,  and  owe  to  each 
other  tbe  rights  and  duties  of  tbat  relation,  al- 
though option  may  be  taken  in  the  name  of  one  of 
the  parties. 

4.  Evidence  examfned,  and  held  to  oonatitats 

a  partnership.  " 
{SylUUnu  by  the  Coiirt) 

Appeal  from  circuit  coart,TamhlII  coun- 
ty; R.  P.  BuisR,  Judge. 

This  ie  a  suit  In  equity  for  a  dissolution 
of  a  partnership,  and  for  an  accounting. 
The  complaint  alleges  that  the  contract  of 
partnership  was  entered  Into  between  tbe 
plaintiff.  James  Flower,  and  tlie  defend- 
ant, F.  DarnekofT,  on  March  10, 1SS9,  and 
that  it  had  lor  its  object  the  purchase  oo 
partnership  account  of  an  option  upon 
certain  lautla  of  one  H.  A.  Tucker,  lying 
adjacent  to  the  town  of  McMlnnvllle,  Yam- 
hill county,  Or.  The  purpose  of  the  part- 
nership BO  formed  waa,  as  hood  as  tbe 
privilege  had  lu-en  secured,  to  plut  tbe 
land  as  an  addition  to  UcMInnville,  aod 
to  put  it  upon  the  market  In  the  shape  oT 
town  lots  and  blocks.  Each  partner  was 
to  pay  half  of  all  expenses,  and  upon  tbe 
property  being  sold  was  to  receive  half  ol 
what  was  left  of  the proceeda' after  provid- 
ing forthe  purchase  price  to  be  paid  Tuck- 
er. It  waa  understood  and  agreed  at  tbe 
time  tbe  partnei'ship  was  formed  tbat 
Flower  shoubl  have  tbe  special  and  excla- 
alve  charge  of  that  part  of  the  firm  bosi^ 
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nem  which  related  to  the  platting  of  the 
land  and  putting  It  on  the  market.  In 
pnrsaance  of  this  partnership,  and  as  a 
member  of  the  firm,  BamekofI  succeeded 
In  Kettin?  a  60  days'  option  from  Tuck' 
er  on  March  14,1889,for  which  he  paid  him 
f  100  cash,  the  purchase  price  agreed  upon 
being  9150  an  acre.  This  option  Bamekotf 
took  In  bis  own  name,  bnt  for  and  in 
behalf  of  the  firm.  Barnekotf  reported  to 
Flower  what  he  had  done,  and  Flower 
approved  of  It.  and  then  and  there  agreed 
to  stand  his  half  of  the  losn  In  the  event  of 
their  not  being  able  to  turn  over  the  pur- 
chase within  the  60  days,  to  which 
agreement  Bamekotf  then  and  there  be- 
came a  party.  The  plaintllf  at  once  set  to 
work  to  carry  out  his  part  of  the  partner- 
ship, and  before  May  1, 1889,  had  secured 
a  purchaser  for  thu  entire  tract,  able,  will- 
ing, and  ready  to  buy  the  same  at  an 
agreed  price  of  $200  per  acre.  On  that, 
Bamekoff,  taking  advantage  of  the  fact 
that  the  option  stood  In  his  own  name, 
sold  the  laud  to  the  Investment  Company 
of  Portland  for  f 18.022.  which  was  at  the 
rate  of  $200  per  acre,  without  the  knowl- 
edge or  consent  of  Flower,  and  In  fraud  of 
bis  rigbts  under  the  partnership  agree- 
ment. Bamekoff  now  refuses  to  account 
to  Flower  for  the  profits  thus  made,— viz., 
$4,505.50.  The  answer  denies  each  and 
every  allegation  of  the  complaint,  except 
that  the  defendant  secured  the  Tucker  op- 
tion In  his  own  name,  and  that  he  sold  the 
land  to  the  Investment  company  nt  a 
profit  of  $4,505.60.  The  case  was  sent  to  a 
referee  to  take  testimony,  and,  upon  the 
coming  Id  of  his  report,  a  decree  was  en- 
tered dismissing  plaintiff's  complaint, 
from  which  this  appeal  is  taken. 

Milton  W.  Smith,  for  appellant.  W.  D. 
■Fisntont  lor  reepondent. 

Bean,  J.,  (after  stating  the  Atcto  as 
above.)  It  Is  contended  by  respondent  at 
the  outset  of  this  case  that  the  agreement 
of  the  parties,  If  a  contract  of  partnership, 
being  for  a  partnership  to  deal  in  real  es- 
tate. Is  void  under  the  statute  of  frauds, 
because  not  In  writing.  This  question  has 
been  much  discussed  by  the  courts,  and 
there  Is  considerable  conflict  In  the  ad- 
Judged  cases.  On  the  one  hand  it  Is 
claimed  that  a  parol  agreement  forapart- 
nership  to  deal  in  lands  would  be  within 
the  statute  which  provides  that  no  "es- 
tate or  interest  in  real  property  •  •  • 
can  be  created,  translerred,  or  declared 
otherwiBe  than  by  operation  of  law,  or 
by  a  conveyance  or  other  Instrument  In 
writing,  BubBcribed  by  the  part;^  creating, 
transferring,  or  declaring  the  same."  1 
Hill,  Code,  §  781.  And  to  this  effect  is  the 
case  of  Smith  v.  Burnham,  8  Sum.  435. 
On  the  other  hand  there  are  many  author- 
Itlen  which  hold  that,  such  an  agreement 
Is  not  within  the  statute,  for  the  renson 
that  the  real  estate  Is  treated  In  equity  as 
personal  property  for  all  tbs  purposes  of 
partnership.  Dale  v.  Hamilton,  6  Hare, 
369:  Essex  v.  Essex,  20  Beav.  449;  Chester 
V.  Dickerson,  54  N.  Y.  1.  The  question  Is 
ably  and  exhaustively  examined  in  Dulev. 
Hamilton,  and  the  conctuslona  reached 
by  the  vice-chancellor  In  that  case  seem 
to  as  to  be  supported  both  by  reason  and 


aathority.  The  general  doctrine  Is  there 
laid  down  that  a  partnership  agreement  be- 
tween A.  and  B.  that  tbey  shall  be  jointly 
Interested  in  a  speculation  for  buying,  im- 
proving for  sale,  and  selling  lands  may  be 
proved  withont  being  evidenced  by  a  writ- 
ing signed  by,  or  by  the  authority  of,  the 
party  to  ba  charged  therewith  within  the 
statute  of  frauds;  and,  such  an  agreement 
being  proved,  A.  or  B.  may  establish  his 
Interest  Inland,  the  subject  of  the  partner- 
ship, without  Buch  Interest  being  evidenced 
by  any  writing.  In  Chester  v.  Dickerson 
It  is  said:  "Most  of  the  conflict  In  the  au- 
thorities has  arisen  In  controversies  about 
the  title  to  the  real  e^^tate  after  the  dieso- 
lution  of  tbe  partnership  or  the  death  of 
one  of  the  partners.  Bot,  suppose  two 
persons,  by  parol  agreement,  enter  Into  a 
partnership  to  speculate  In  lands,  how  do 
they  come  in  conflict  with  the  statute  of 
frands?  No  estate  orinterest  In  lands  has 
been  granted,  assigned,  ordeclared.  When 
the  agreement  Is  made,  no  lands  are 
owned  by  the  firm,  and  neither  party  at- 
tempts to  convey  or  assign  any  to  the 
other.  The  contract  is  a  valid  one.  and 
in  pursuance  of  thif  agreement  they  go  on 
and  buy,  improve,  and  sell  lands.  While 
they  are  doing  this,  do  they  not  act  as 
partners,  and  bear  a  partnership  relation 
to  each  other?  Within  tbe  meaning  of 
the  statute,  in  such  case,  neither  conveys 
or  assigns  any  land  to  the  other,  and  bence 
there  Is  no  conflict  with  the  statute.  The 
statute  Is  not  so  broad  as  to  prevent 
proof  by  parol  of  an  Interest  In  lands.  It 
1b  simply  aimed  at  the  creation  or  convey- 
ance of  an  estate  in  lauds  without  a  writ- 
ing." In  Knott  V.  Knott.  6  Or.  146,  Wat- 
son. J.,  In  discussing  this  question,  says: 
"While  there  Is  a  conflict  In  the  authori- 
ties, many  of  tbe  conrts  having  followed 
the  decision  In  Smith  v.  Burnham,  we  re- 
gard the  doctrine  laid  down  In  Dale  v. 
Hamilton  as  better  adapted  to  the  course 
of  business  In  this  country,  where  mer- 
cantile, manufacturing,  and  various  other 
partnerships  are  necessarily  compelled.  In 
the  course  of  their  business,  the  Invest- 
ment of  their  capital,  and  the  collection  ot 
debts  due  them,  to  become  the  owners  of 
real  property.**  WhQe  the  case  Just  re- 
ferred to  was  not  a  partnership  formed 
for  the  purpose  of  dealing  In  real  estate, 
the  decision  shows  the  tendency  of  this 
court  to  follow  Dale  V.  Hamilton  rather 
than  Smith  v.  Burnham.  From  a  careful 
examination  of  the  authorities,  we  are  of 
the  opinion  that  a  valid  contract  of  part- 
nership for  the  purpose  of  speculating  In 
real  estate  may  be  made  by  parol.  Trap- 
hagen  v.  Burt,  67  N.  Y.  30 ;  King  v.  Barnes. 
109  N.  Y.  267.  16  N.  E.  Rep.  332;  Richards 
V.  Grinnell,  63  Iowa.  44, 18  N.  W.  Rep.  668; 
Treat  v.  Hiles,  68  Wis.  844,  32  N.  W.  Rep. 
617;  Wallace  v.  Carpenter.  85  111.  "590 ; 
Holmes  v.  McCray,  51  Ind.  858;  Newell  v. 
Cochran,  41  Minn.  374,  43  N.  W.  Rep.  84; 
Black  v.Black.l5  Ga.449;  Coward  v.Qan- 
ton,79Ca1.  23.21  Pac.Rep.359;  Meagher  v. 
Reed,  24  Pnc.  Rep.  681.  Many  of  the  cases 
above  cited  go  much  further  than  Is  nec- 
essary for  US  to  go  In  this  case  In  order  to 
admit  the  proof  of  the  formation  or  the 

gartnershlp  here.  The  contract  does  not 
1  any  way  affect  the  title  to  real  estate, 
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nor  does  tbe  present  controTerey  inrolre 
any  such  question.  The  eiibject-niatter  of 
tbe  contract  was  the  profits  to  be  realized 
from  the  sale  of  the  Tuclcer  land,  and  tbe 
controversy  here  Is  as  to  such  profits. 
The  contract  ot  purchase  from  Tucker  was 
not  aecared  to  aold  as  land,  or  with  any 
Intention  of  ultimately  Testing  the  legal 
title  In  the  partnership,  but  for  the  pur- 

f ose  of  sale  and  the  acqulsltioa  of  profits, 
t  was  secured  simply  as  an  article  of  com- 
merce, and  for  specnintion.  No  contro* 
Tersy  exists  here  about  the  title  to  any 
land  taken  or  owned  by  the  partners,  but 
It  simply  rerates  to  tbe  conduct  of  tbe  de- 
Iraidant  while  he  was  actius  as  a  partner; 
and  in  such  a  case  the  statute  of  frauds 
certainly  caouot  be  Invoked  to  defeat  this 
suit.  The  object  ot  the  alleged  partner- 
ship has  been  accumpllHbed,  and  this  suit 
ts  for  tbe  purpose  of  adjustiofc  tbe  ac- 
counts between  the  parties.  This  Is  a 
matter  over  which  a  court  of  equity  has 
Jurisdiction,  and  the  defendant  cannot, 
after  tbe  contract  has  been  executed  and 
the  profits  of  the  transaction  gone  into 
his  bands,  be  heard  to  say  that  tbe  con- 
tract, under  which  the  profits  were  real- 
ized, is  void  under  the^  statute  of  frauds. 
Coward  v.  Clanton,79  Cal.  23,  21  Pac.  Rep. 
859:  MorrUi  T.Colehour,U2  111.619;  Chester 
T.  Dickersou,  54  N.  Y.  1. 

Tbe  next  question  presents  more  diffi- 
culty and  relates  to  the  allegation  of 
partnership  set  up  in  the  complaint  and 
denied  In  the  answer.  The  defendant, 
Bamekofl,  resides  at  McMlnnTllle,  and  is 
engaged  In  the  milling  business,  while  the 

Klulntltt  is  a  real-estate  dealer  In  Port- 
md.  About  the  1st  of  March,  1800.  de- 
fendant, desiring  to  purchase  some  land 
for  use  in  his  business,  applied  to  one  H. 
A.  Tucker,  who  owned  a  tract  of  land, 
containing  90  acres,  adjoining  defendant's 
mill  property,  with  that  object  In  view ; 
but  Tucker  refused  to  divide  his  land,  or 
dell  any  portion  without  selling  the  entire 
tract.  The  defendant  then  called  u(>on 
plaintiff,  with  whom  he  had  bad  previous 
dealings,  f«r  the  purpose  of  oDtalning  Ills 
assistance  In  seci^ring  a  purebaser  for  the 
Tucker  land.  What  took  place  betwtfen 
tbe  parties  is  thus  related  by  plaintiff: 
"In  Mr.  BamekotT's  visits  to  our  office  he 
had  several  times  mentioned  the  fact  of  a 
tract  of  land  abutting  on  tbe  town  ad- 
Joining  his  mill  property  that  he  thought 
could  be  secured.  After  conTetsation  and 
cuiisnltation  with  him,  we  concluded  wo 
coiiid  handle  the  property,  the  price  being 
sutisfactory,' In  our  view.  It  was  mutu- 
ally agreed  that  we  would  secure  a  con- 
tract on  the  land  consisting  of  90  acres. 
The  matter  was  all  talked  over,  and  fully 
understood,  before  any  proceedings  were 
talten  towards  securing  the  laud.  First 
it  was  suggested  to  procure  a  contract  on 
the  land  on  the  most  favorable  terms  pos- 
sible, a  small  payment  to  be  made  to  se- 
cure the  laud  in  lieu  of  a  bond  for  a  deed. 
It  was  agreed  that  the  contract  be  taken 
in  the  name  of  F.  Barnekotf,  so  as  to  cre- 
ate no  suspicion  of  a  movement  In  or 
around  McMlnnvllle,  Mr.  Bamekoff  assur- 
ing me  that  he  would  stand  a  better 
chance  of  getting  the  contract  in  his  name 
than  ty  using  tbe  name  of  a  non-resident* 


as  he  bad  had  previous  business  transa> 
tlons  with  Mr.  Tucker  In  land.  •  •  • 
The  agreement  was  that  a  contract 
should  bo  secured  on  this  land  for  as  small 
a  sum  as  possible;  •  •  •  that  the  en- 
tire handling  of  tbe  property  after  secur* 
ing  such  contract  would  be  left  with  my- 
self. The  profits.  If  any,  arising  from  tbe 
handling  were  to  be  divided  share  and 
share  alike;  and  tbe  losses,  if  auy.  in  tbe 
same  proportion.  This  wus  with  Barne- 
koff  and  myself.  On  Mui-ch  l4tl),  Mr. 
Bamekoff  did  secure  a  contract  on  this 
identical  piece  of  property,  by  paying  the 
sum  of  flUO  to  secure  the  same.  The  con- 
tract was  duly  drawn  in  legal  shape,  and, 
on  the  16th  of  the  same  month,  Mr.  Barne- 
kotf called  at  my  office  and  produced  the 
contract.  I  read  It  over,  and  said  it  was 
legally  drawn,  but  said  to  him : '  I  see  you 
have  paid  $10');  don't  you  think  you  have 
paid  a  good  deal  of  money  lor  so  short  a 
time  on  this  land  ? '  He  said  it  was  the 
very  best  he  could  do.  I  then  told  him 
that,  while  tbe  time  was  short,  I  felt  per^ 
fectly  satisfied  In  being  able  to  handle  tbe 
land  as  agreed  upon,  and  that  If  it  was 
not  handled  In  the  specified  time  I  would 
reimburse  him  one-hutf  of  the  9100,  and 
it  was  agreed  on.  He  left  the  contract 
with  me.  I  had  It  In  my  possession  for 
lour  or  five  days.  Proceeded  to  McMlnn- 
vllle on  the  17th,  examined  the  land  car^ 
fnlly,  and  with  him  figured  exactly  how  we 
should  handle  it.  After  a  careful  examina- 
tion 1  surrendered  tbe  contract  to  him, 
and  returned  to  Portiand."  .The  witness 
then  narrates  what  he  did  in  trying  to  se> 
cure  a  buyer  for  the  land,  and  finally,  as 
be  claims,  by  consent  and  agreement  of 
defendant,  contracted  to  sell  tbe  land  to 
Mr.  Markle  for  f200  per  acre;  but  before 
tbe  sale  was  consummated  the  defendant 
sold  the  property  to  other  parties  for  f  200 
per  acre,  and  refused  to  recognize  eith« 
plalntltt  or  Markle's  right  or  interest  In 
the  matter.  B.  S.  Howard,  a  witness  for 
plaintiff,  who  was  present  at  the  conver- 
sation between  plaintiff  and  defendant 
conserntng  this  land,  says:  "My  recollec- 
tion is  that  probably  the  conversation  be- 
gan in  February  or  March.  *  *  •  There 
was  a  proposition  to  buy  a  piece  of  land 
adjoining  McMlnnville,  some  ninety  ecres 
more  or  less.  Mr.  Flower,  my  partner. 
Insisted  on  going  in  with  Mr.  BurnekoB 
and  buying  this  tract  of  land  Jointly,  near 
McMinnvillc,  and  having  it  platted  into 
lots  and  sold.  Was  present  when  Bame- 
koff came  down  with  tbe  contract.  He 
remarked  that  he  had  secured  a  contract 
on  the  land,— my  recollection  is  at  $150  per 
acre  for  sixty  or  ninety  days,— and  he  and 
Flower  talked  it  over  here;  that  they 
could  place  the  land  at  a  profit,  even  be- 
fore platting;  that  they  could  probably 
Hell  the  land  without  platting  it,  but,  bi 
case  that  was  nut  done,  we  were  as  real- 
estate  ogents;  Howard  oufl  Flower  to 
assiatin  placing  tbe  property, — in  sellinglt. 
Flo  wer  said, '  If  we  do  not  succeed  In  plac- 
ing it,  I  will  give  yon  my  bait  ot  tt  back, 
[the  9100.]  *  My  understanding  was  that 
Flower  was  an  equal  partner  with  Mr. 
Bamekoff  in  the  profits  of  the  trausafr 
tion."  Mr.  George  B.  Markle,  to  whom 
plaintiff  had  negotiated  a  sale  of  tbisproih 
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eity.  and  wbo,  after  being  Inlormed  that 
defendant  refuBed  to  conaent  to  hla  pur- 
ebaso,  bnt  had  sold  the  land  to  other  par- 
tfee,  went  to  McMtnnTlUe  In  company 
with  plaintltt  to  see  defendant  about  the 
matter,  testifies  that  after  he  and  plain- 
tiff arrived  atMcMiDaTUle,and  found  that 
defendant  would  not  let  him  have  the 
property,  "a  dlBCUBston  arose  then  be- 
tween Mr.  Bamekoir  and  Mr.  Flower  as  to 
their  working  together,— as  to  the  part- 
nership. Mr.Flower  asked  Mr.  Barnekoff 
If  he  had  notagreed  with  hlro.lf  he  did  not 
tell  him  In  the  first  place  huw,  to  secure 
this  land:  and  afterwards,  when  Mr.  Bar- 
nekoff did  secure  It,  and  pay  some  down, 
or  agree  to,  wfaetber  he  did  not  agree  to 
reimburse  him  for  half  of  the  amount  U 
the  sale  did  not  go  through.  At  first  Mr. 
Barnekoff  said  there  was  some  talk  about 
that,  but.  he  aftprwards  admitted  that 
was  the  case.  Then  was  the  question  put 
to  him  by  Mr.  Flower,  'Are  we  not  part- 
ners In  this  deal?'  Mr.  Barnekoff  admit- 
ted that  they  were  partners  in  the  deal. " 
Mr.  Barnekoff,  the  defendant,  after  testi- 
fying that  be  paid  f  100  to  Tucker  on  this 
rontract  for  the  land,  and  that  he  was  not 
a  partner  with  Flower  In  any  transaction 
whatever,  gives  his  version  of  the  matter 
as  follows:  "  Well,  the  first  I  thought  of 
this  land  I  needed  some  more  land  f»r  my 
mill.  I  bought  my  mlH-groand  from  the 
same  party.  H.  A.  Tucker.  He  told  me 
that  I  cooid  not  have  any  land  without 
buying  the  whole:  so  the  next  time  I  went 
down  I  went  Into  Mr.  Flower's  office,  and 
told  him  there  was  a  piece  of  land  up 
there,  and  the  man  did  nut  want  to  sell  it, 
except  to  sell  as  a  whole,  and  If  he  could 
get  a  buyer  for  it  I  wished  he  would.  He 
asked  me  the  price  of  the  land,  and  I  told 
him  that  H.  A.  Tucker  wanted  $150  an 
acre.  He  said :  *  Well,  I  cannot  get  a  buy- 
er without  we  have  some  contract  tor  It.* 
Well  I  told  him  that  probably  I  could  get 
a  coutract  from  H.  A.  Tucker.  *  Well,' 
be  says,  Mt  yon  can  secure  a  contract, 
why  get  it.  and  tYiea  we  will  see  what 
we  can  do  towards  handling  the  land, 
and  getting  a  buyer  for  it.*  After  I  got 
the  agreement  I  went  down  and  told  Mr. 
Flower  that  I  had  got  a  contract  for  It, 
and  If  he  would  get  a  buyer  I  would  like 
him  to  get  one.  Well,  he  said  he  would 
try  and  see  If  he  could  get  one.  That  was 
alt  the  talk  we  bad  that  day.  The  next 
time  I  came  down  he  made  a  proposition 
to  me.  and  insiRted  on  it,  that  he  would 
like  to  go  in  with  me,  and  we  should  buy 
the  land.  I  told  him  right  then  and  there 
that  I  bad  no  money  to  buy.land  with, 
and  that  1  had  all  my  money  Invested  In 
my  mill,  and  that  I  could  not  go  in  on  that 
a#rreement.  'Well,'  he  says, 'then  I  will 
try  and  get  a  buyer,  and  how  would  It  be 
snppoBing  we  got  an  acre  for  It; 

supposing  I  get  a  buyer,  and  you  take  a 
share  In  It?*  I  told  him  that  1  had  no 
money  to  put  Into  land  at  all;  that  I 
would  not  handle  the  land  on  any  consid- 
eration ;  that  I  had  the  land  sold  lor  the 
reason  that  I  wanted  a  piece  of  land  for 
my  mill.  That  was  all  there  was  said 
a>bout  It  at  that  time,  and  he  said  he  was 
leolng  to  try  to  get  a  buyer  tor  the  land  in 
some  shape  or  other.  .  1  went  in  repeated- 


ly to  aak  U  be  bad  aecared  a  boyer  yet  for 
tnat  land.  Question.  Upon  what  terms 
was  be  to  secure  a  buyer?  Answer.  He 
wasgoingto —  I  asked  him  If  his  commis- 
sion was  going  to  be  lihe  same  as  on  the 
mill,  and  be  said.  *  Yes ;  without  yon  agree 
to  take  op  the  proposition  I  made.'  1  did 
not  conclude  any  arrangement  with  Flow- 
er at  $200  per  acre,  or  at  any  other  price. 
I  did  not  give  him  the  exclusive  rigbt  to 
find  a  buyer  for  this  land,  but  reserved 
the  right  to  place  the  land  for  my  own 
benefit  while  be  was  trying  to  find  a  buy- 
er. "  The  witness  tlieu  gives  his  version  ol 
the  Markle  transaction,  and  of  hts  dis- 
posal of  the  land  to  the  Investment  com- 
pany for  f 200  i>er  acre.  Says  that  Flower 
never  agreed  to  repay  him  one-half  of  the 
f  100  paid  to  Tucker  In  case  the  land  was 
not  sold;  there  never  was  any  definite  In- 
terest agreed  upon  between  him  and 
Flower  In  case  the  land  was  sold ;  took 
the  contract  from  Tucker  In  his  owu 
name  and  tor  his  benefit  aloue;  nothing 
was  ever  mentioned  about  the  partner 
ship.  The  witness  also  denies  the  admis- 
sion testified  to  by  Markle.  The  forego- 
ing Is  substantially  all  the  testimony  In 
this  case  material  to  be  considered,  and 
the  question  Is,  does  It  prove  a  partner- 
ship between  plaintiff  and  defendant,  in 
this  transacUon  concerning  ttie  Tucker 
land? 

A  "partnership"  Is  usually  defined  to  be 
a  voluntary  contract  between  two  or 
more  competent  persons  to  place  their 
money,  effects,  labor,  and  skill,  or  some 
or  all  of  them,  in  lawful  commerce  or  busi- 
ness, with  the  understanding  that  there 
shall  be  communion  of  the  profits  and 
losses  thereof  between  them.  Story, 
Partn.8  2;  8  Kent,  Comm.  23.  Partner- 
ship and  community  of  Interest  Independ- 
ently considered  are  not  always  the  same 
thing,  nor  la  a  mere  community  ol  interest 
sufficient;  but  there  must  he  an  agree- 
ment to  share  the  profits  and  loss,  and 
snch  profits  must  be  shared  as  the  result 
of  the  adventure  or  enterprise,  in  which 
both  are  interested,  and  not  simply  as  a 
measure  of  compenastlon.  Cogswell  v. 
Wilson,  11  Or.  372,  4  Pac.  Rep.  1130.  More 
briefiy,  a  "partnership"  has  been  defined 
to  be  a  contract  In  which  two  or  more 
persons  agree  to  put  in  something  in  com- 
mon with  a  view  of  dividing  the  benefits 
which  result  from  It.  Strader  v.  White,  2 
Neb.  302.  There  maybe  ageuoral  partner- 
ship at  large,  or  it  may  be  limited  to  a  par- 
ticular branch  of  business,  or  to  one  par- 
ticular subject,  as  where  the  parties  have 
united  to  share  the  benefits  of  a  single 
transaction,  (3  Kent.  Comm.  30.)  and  may 
exist  in  the  purchase  and  dealing  In  lands, 
(Kelley  v.  Bourne,  15  Or.  476,  16  Pac.  Rep. 
40.)  The  Intention  of  the  parties  in  form- 
ing a  particular  relation  governs  In  de- 
termining whether  they  are  partners  or 
not.  Where  the  tacts  are  given,  this  ques- 
tion Is  one  of  law,  and  the  Intention  of 
the  parties  will  be  determined  from  the 
effect  of  the  whole  contract,  regardless  ot 
special  expressions,  (1  Bates,  Partn.  | 
17;)  the  declaration  of  the  parties,  if  not 
Inconsistent  with  the  other  terms  of  the 
contract,  ot  course  controilinj?.  A  com- 
munity of  profits  and  loss  in  thv  advent 
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tire  or  bniiness  la  usually  considered  a  test 
of  a  parlnerahip,  and  an  agreement  to 
share  In  the  profits  and  loss  of  a  bualnesB 
shows  an  Intentic^n  to  create  a  partner- 
ship, unless  sach  intention  is  controlled  by 
the  stipulation  of  the  parties,  or  Inferred 
Irom  conduct  inconsistent  therewith.  Id. 
§  25.  Where  It  appears  that  there  is  com- 
munity o!  interest  in  the  capital  stock, 
and  aJso  a  community  of  Interest  In  the 
profits  and  loss,  then  It  Is  clear  an  actual 
partnership  exists  between  the  parties. 
Berthold  v.  Goldsmith,  24  How.  541. 
Profits  may  be,  and  In  fact  often  are,  re- 
ceived as  mere  compensation  In  case  of 
service  or  special  agency,  where  the  em- 
ploye has  no  interest  in  the  business,  or 
power  as  a  member  ol  the  firm,  and  no 
Interest  in  the  profits,  as  such,  but  Is  em- 

gl<»yed  as  a  servant,  special  agent,  or 
roker,  and  to  receive  a  given  proportion 
of  the  profits  as  compensation  for  his 
services.  In  such  case  thereceipt  of  profits 
does  not  constitute  a  partnership.  1 
Bates,  Partn.  6  43;  Berthold  t.  Goldsmith, 
24  How.  686;  Oeden  v.  Astor,  4  Sandf.  dll. 
This  distinction  is  recognized  by  repeated 
decisions  of  the  courts;  and  while  cases 
arise  on  one  side  or  the  other  of  the  line, 
approaching.  In  their  facts,  so  near  to 
each  other  that  the  difference  between 
them  may  appear  to  be  unsubstantial,  yet 
the  distinction  Itself  Is  recognized,  and  the 
only  difficulty  Is  In  the  application  of  the 
principle  on  which  It  rests.  That  a  part- 
nership may  be  formed  to  deal  in  land  has 
already  been  held  by  this  court,  (Kelley  v. 
Bourne.  15  Or.  476. 16  Pac.  Rep.  40.)  and  it 
wonld  seem  that  II  two  or  more  persons 
agree  jointly  to  buy  a  tract  of  land  for 
the  purpose  of  jointly  selling  it.  and  shar- 
ing In  the  profits  of  the  transaction,  that 
they  are  ordinarily  considered  partners 
as  between  themselves  for  that  transac- 
tion, and  owe  to  each  otherthe rights  and 
duties  of  that  relation.  Yeoman  v.  Lasley, 
40  Ohio  St.  190;  Hulett  v.  Fairbanks,  Id. 
233;  Morsev.Rlchmond. 97111. 303;  Canada 
V.  Barksdale.  76  Va.  899;  Clagett  v.  KIl- 
boume,  1  Black.  846;  Dale  v.  Hamilton,  5 
Hare,  8iB9.  Without  commenting  on  the 
evidence  in  this  case,  we  are  of  the  opinion 
that  the  preponderance  of  the  testimony 
is  with  the  plaintiff;  and,  while  the  case 
comes  very  close  to  the  line  between  .a 
partnership  and  a  co-ownership,  we  think 
the  facts  show  such  a  community  of  In- 
terest In  the  subject-matter  of  the  con- 
tract and  the  profit  and  loss  of  the  enter- 
prise as  to  constitute  a  partnership.  But 
whether  the  agreementconstituted  a  part- 
nership in  a  technical  legal  sense  or  a  co- 
ownership  is  thought  to  be  Immaterial  In 
this  suit.  Tbp  rights  and  liabilities  of  the 
parties  rest  upon  their  agreement,  and 
are  nowto  be  enforced  upon  the  principles 
applicable  to  partnership  transactions. 
King  V.  Barnes,  109  N.  y.285,  Ifi  N.  E.  Rep. 
832;  Hackett  v.  Railway  Co.,  12  Or.  129.  0 
Pac.  Rep.  659.  The  avowed  object  ot  de- 
fendant In  consulting  plaintiff  about  the 
matter  was  to  obtain  his  skill  and  ex- 

{terience  In  securing  a  purchaser  for  the 
and.  The  option  was  secured  at  plain- 
tiff's suggratlon,  and  under  his  advice.  It 
was  submitted  to  him  for  examination 
and  approval  after  It  was  secured.  He 


proceeded  in  good  faith,  with  defendant's 

approval,  to  secure  a  hnyer  for  this  land, 
evidently  believing  that  he  was  to  share 
in  tlie  profits  if  a  sale  could  be  made.  De- 
fendant was  present  and  participated  In 
the  negotiations  with  Markle,  and  ut  his 
suggestion  a  date  was  fixed  (or  tliu  e.Tani- 
ination  of  the  land  by  Markle,  with  the 
understanding  that  H  It  was  found  as  rep- 
resented Markle  would  take  it  at  9200 
per  acre.  But,  before  the  time  fixed  for 
the  examination  ot  the  land  by  Markle 
had  arrived,  defendant  disposed  of  It  at  a 
profit  of  $4,500,  and  now  refuses  to  ac- 
count to  plaintiff  for  any  portion  of  such 
profit.  It  is  true,  defendant  claims  that 
plaintiff  was  acting  as  a  mere  agent  for 
him  in  the  matter,  and  so  tratifles.  This 
claim  depends  upon  his  own  unsupported 
testimony,  which  Is  contradicted,  not  only 
by  plaintiff,  but  the  witnesses  Howard 
and  Markle,  as  well  as  the  circumstances 
and  action  of  the  parties  themselves.  The 
defendant  do  doubt  testifies  to  what  he 
understands  and  believes  to  be  a  correct 
state  of  the  facts,  and  the  same  may  be 
said  of  the  other  witnesses  in  the  case.  In 
such  conflict  of  the  testimony.  It  is  not 
only  a  delicate  but  difficult  matter  to  ad- 
just the  conflicting  statements  so  asto  ar- 
rive at  the  true  facts.  Approximation  Is- 
all  that  can  be  expected,  and  we  must 
determine  the  question  In  accordance  with 
the  weight  ot  evidence  aS  we  understand 
it.  The  acts  performed  by  plaintiff,  and 
the  interested  part  he  took  In  the  matter, 
strongly  rebut  any  presumption  that  he 
was  a  mere  agent,  to  dispose  of  this  land 
fordefendant.and  to  receive  a  commission 
for  so  doine,and,in  theabsenceotconvinc- 
Ing  proof  that  he  was  snch  agent,  leaves 
no  alternative  but  to  conclude  that  his 
claim  is  correct,  and  that  he  was  to  share 
in  the  profit  to  be  derived  from  the  sale  of 
this  land.  The  conduct  of  defendant 
Is.  we  think,  inconsistent  with  the  idea 
that  he  was  the  principal,  and  plaintiff  his 
agent.  He  allowed  plaintiff  to  handle 
this  property  under  the  belief  that  he  was 
to  share  In  the  profits  It  a  sale  could  be 
made,  at  no  time  Intimating  that  he 
claimed  the  sole  ownership  of  the  op- 
tion. He  participated  In  the  negotiations 
with  Markle,  and  In  so  doing  gave  Markle 
to  understand  that  he  and  plaintiff  were 
jointly  Interested  In  the  matter  as  part- 
ners. Not  until  a  sale  was  about  to  be 
made  to  Markle  do  we  hear  of  defendant's 
claiming  a  sole  ownership  In  the  optica. 
Then,  tor  the  first  time.  It  would  Keem.  he 
conceived  the  Idea  of  selling  this  land,  and 
appropriating  the  entire  proceeds  to  his 
own  use,  never  even  offering  to  compen- 
sate plaintiff  for  the  services  rendered  by 
him.  It  Is  true  the  Tucker  option  was 
taken  In  defendant's  name,  but  If  our  view 
of  the  testimony  Is  correct  it  was  so  taken 
In  pursuance  of  the  contract  of  partner- 
ship, and  was  for  the  benefit  of  the  firm. 
Demandant  can  claim  no  advantage  by  rea- 
son ot  that  fact.  Tiie  defendant  contendu 
that,  11  there  was  an  agreement  for  u  part- 
nership. It  never  was  executed,  and  there 
was  no  valid  consideration  to  support  It. 
In  this  view,  we  are  unable  to  concur. 
The  contention  Is  that,  even  If  defendant 
entered  into  a  contract  ot  partnendilp.  the 
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bnelness  oftbeflrm  never  was  launched ; 

nothing  was  done  in  furtherance  of  It; 
nothing  was  earned  or  lost  by  it;  the  de- 
fendant has  simply  violated  hia contract; 
and  plaintiff's  remedy  Is  at  law. 

The  buslnees  of  the  partnership  was  to 
secure  an  option  on  the  Tucker  land,  and, 
it  pusaible,  dispose  of  the  laud  at  a  profit. 
This  business  was  entered  upon  and  prosfr- 
cated  nntll  it  was  accomplished,  and  the 
land  disposed  of.  and  not  until  that  time 
did  defendant  intimate  that  he  would  not 
comply  with  his  agreement.  The  business 
of  the  firm  was  fully  completed  before  de- 
fendant undertook  to  violate  his  contract, 
and  then  only  in  refusing  to  account  to 
plaintirr  For  the  profits  of  the  enterprise. 
Under  such  clrcumstaDcee,  it  Is  difficult  to 
conceive  bow  the  contract  can  be  an  ex- 
ecutory one.  A  sufficient  consideration  Is 
afforded  by  the  fact  that  the  parties  mut- 
ually promised  to  share  the  losses.  If  any, 
and  to  share  equally  in  the  profits  of  the 
contemplated  enterprise.  The  profit  real- 
ised by  defendants  from  a  saleof  the  Tuck- 
er land  is  admitted  to  have  l>een  (4,505.50. 
It  therefore  follows  that  the  decree  of  the 
court  below  must  be  ruversed.and  a  decree 
entered  here  In  favor  of  plaintiff  lor  the 
sum  of  $2,252.75,  and  the  costs  and  di§- 
bursements  in  this  court  and  the  court  be- 
low. 


w  Or.  UO) 


State  v.  Pool. 


(SuprerM  Court  of  Oregon.  Dec  1, 1890.) 

CsncnrAi.  Law— Arraignmkst — Druia  Declaba- 
Tioira. 

1.  If  upon  the  arraignment  the  defendant  be 
allowed  a  day  to  plead  or  to  answer  the  indict- 
ment, be  may,  before  otberwise  pleading  thereto, 
move  to  set  it  aside  in  answer  to  the  arraigDment ; 
and,  when  such  time  is  allowed  to  the  defendant 
by  the  court,  section  1815,  Hill's  Code,  does  not 
preclude  him  from  maldog  the  motion  at  way  time 
before  pleading. 

3.  Fauts  reierrod  to,  and  held  theywere  suffl- 
4dent  to  admit  the  acoount  given  by  the  deceased 
of  how  and  by  whom  he  was  Injured  as  dying 
declarations. 

{Syllabua  by  the  Court.) 

Appeal  from  circuitcourt, Douglas  coun-. 
ty;  K.  S.  BtiAN,  Judge. 

On  the  20th  day  of  October,  1880,  the  de- 
fendant was  indicted  for  the  crime  of  mur- 
der. The  Journal  entry  recites  that  he  was 
arraigned  on  the  I8th  of  March.  1S90*  and 
pleaded  notcuilty;  bnt.beforepleadlng  to 
the  Indictment,  he  moved  to  set  the  same 
aside,  becaufie  the  names  ot  the  witnesses 
examined  before  the  grand  Jury  were  not 
Indorsed  on  the  indictment.  The  bill  of 
exceptions,  however,  shows  that  he  was 
arraigned  ou  the  17th  day  of  March,  l8fio, 
and  asked  his  day  to  plead  to  said  Indlcfc- 
ment,  which  was  granted  by  the  court. 
The  bill  of  exceptions  also  shows  that  the 
defendunt  nor  his  counsel  had  no  oppor- 
tunity tu  Inspect  said  Indictment  or  to 
know  Its  contents  or  the  Indorsements 
thereon,  uutll  the  copy  thereof  was  deliv- 
ered to  the  defendant  on  the  arraignment. 
On  the  18th  day  of  March.  1M90,  the  defend- 
ant appeared  in  court  with  his  counsel, 
and,  before  otherwise  pleading  to  said  in- 


dictment, he  moved  to  set  the  same  aside* 
for  the  reason  that  the  names  of  all  the 
witnesses  examined  before  the  grand  Jury 
which  returned  the  indictment  are  not  in- 
serted at  the  loot  of  the  indictment,  or  in- 
dorsed thereon,  as  required  by  chapters  7 
and  10  of  the  Code  ot  Criminal  Procedure. 
The  court  overruled  said  motion,  to  which 
defendant  duly  excepted.  Afterwards,  on 
the  25th  day  of  June,  1890,  the  defendant 
was  tried  before  a  jury,  and  convicted  ot 
the  crime  of  manslaughter,  from  which 
this  appeal  was  taken.  It  is  properto  add 
that  the  record  discloses  the  fact  that  one 
Tiller  was  examined  as  a  witness  before 
the  grand  jury  lu  relation  to  the  charge 
against  the  defendant,  and  his  name  la  not 
indorsed  on  the  indictment,  or  set  down 
at  the  loot  thereof. 

W.  R.  Willis  and  L&ae  A  Lane,  for  ap- 
pellant. 8.  W.  Condottt  Diet.  Atty..  for  re* 
spondent. 

Strahan,  C.  J.,  (a/iter  statin/c  tlie  facta 
as  abo%'e.)  The  first  question  is,  did  the 
failure  of  the  grand  Jur^to  Bet  Tiller's 
name  down  at  the  foot  ol  the  indictment, 
or  indorse  it  thereon,  enti  tie  the  defendant 
to  have  the  same  set  aside?  This  ques- 
tion must  be  answered  by  reference  to  the 
statute.  Section  1314,  Hill's  Code,  pro- 
vides: "Tbelndictment  must  beset  aside  by 
thecourtupon  the  motion  of  the  defendant 
In  either  of  the  following  eaaea:  *  »  * 
(2)  When  the  names  of  the  witnesses  ex- 
amined before  the  grand  Jury  are  not  In- 
serted at  the  foot  of  the  Indictment,  or  in- 
dorsed thereon."  Section  1315  providra: 
"The  motion  to  set  aside  the  Indictment 
must  be  made  and  heard  at  the  time  of 
the  arraignment,  unless  fur  good  cause 
the  court  postpone  the  hearing  to  a  future 
time;  and,  if  not  so  made,  the  defendant 
is  precluded  from  taking  the  objections 
mentioned  in  section  1314."  Section  1293 
says  that  the  arraignment  "consists  in 
readhig  the  indictment  to  the  defendant, 
and  delivering  to  him  a  copy  thereof.and  the 
indorsements  thereon.  Including  the  Hat  of 
witnesses  indorsed  on  It  or  appended  there- 
to, and  ashing  him  whether  he  pleads  guilty 
or  not  guilty  to  the  indictment."  Section 
129S  is  as  follows:  "  If  on  the  arraignment 
the  defendant  require  it,  he  must  be  al- 
lowed until  the  next  day.  or  such  further 
time  as  the  court  may  deem  reasonable,  to 
answer  the  indictment. "  And  sectioQ 
1208  is  In  these  words:  "If  the  defendant 
do  not  require  time,  as  provided  tn  the 
last  section,  or,  If  he  do,  then  on  the  next 
day,  or  at  such  further  day  as  the  court 
may  have  allowed  him,  he  may, In  answer 
to  the  an-aignment,  either  move  the  court 
to  set  aside  the  indictment,  or  he  may  de- 
mur or  plead  thereto."  Tiie  reasons  upon 
which  the  learned  circuit  Judge  overruled 
the  motion  to  set  aside  the  Indictment  do 
not  appear  in  tbia  record,  but  it  Is  to  be 
Inferred  that  it  was  because  the  defendant 
did  not,  at  the  precise  time  of  the  arraign- 
ment. Interpose  the  motion  to  set  aside 
the  indictment.  It  was  argued  here  with 
much  force  that  the  defendant  was  bound 
to  make  this  motion  when  the  indictment 
was  rei^  to  him,  and  he  was  furnished 
with  a  copy  thereof,  or  be  forever  pre- 
cluded.  Sucb  a  coustraction  would  ba 
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Ter7  Inconvenient  In  practice.  Cuunsel 
would  never  be  able  to  make  an  objection 
accordlnsr  to  the  factfl.  II  compelled  to 
make  the  objection  at  that  particular  In- 
etant,  he  muet  do  It  in  Isrnorance  ol  all  of 
the  facte  upon  which  such  objection 
would  have  to  be  based.  He  cuuld  not 
know  who  had  been  witaeesea  before  the 
grand  ]ary ,  nor  any  other  fact  that  would 
fuHtify  the  flUng  of  a  motion.  According- 
ly section  1299,  supra,  secures  to  the  de- 
fendant the  right  on  the  arraignment  to 
have  until  the  next  day,  or  such  further 
time  as  the  court  may  deem  reasonable,- 
to  answer  the  Indictment.  How  answer 
the  indictment?  Manifestly  in  any  man- 
ner which  the  law  has  authorized  or  pro- 
vided. In  this  ca«e  the  record  says  he 
toolc  his  day  to  plead.  This  is  not  the 
precise  form  in  which  the  entry  should  be 
made,  but  it  is  the  one  usually  adopted, 
and  it  must  be  held  to  be  of  the  same  im- 
port as  an  order  Qllowing  time  in  which 
to  answer  the  Indictment.  II  time  be  al- 
lowed to  answer  the  Indictment,  then  sec- 
tion 1299,  supra,  declares  what  the  answer 
may  be.  The  defendant  may,  at  such  time 
as  may  have  been  granted  to  him  by  the 
court,  In  answer  to  the  arraignment,  ei- 
ther move  the  court  to  set  aside  the  indict- 
ment, or  may  demur  or  plead  thereto. 
These  rights  are  secured  to  the  defendant 
In  plain  and  unambiguous  language,  and 
It  is  not  believed  that  they  are  taken  away 
by  section  1815,  supra.  The  postponement, 
when  allowed,  carries  over  with  It  every 
right  which  the  defendant  has,  and  can- 
not prejudice  him  In  any  way.  By  allow- 
ing time,  the  court  postpones  the  hearing 
of  whatever  motion,  plea,  or  demurrer 
the  law  authoi-izes  the  defendant  to  file, 
and  this  is  entirely  consistent  with  the  re- 
quirements of  the  section  under  considera- 
tion. The  first  part  of  the  section  requires 
that  "the  motion  to  set  aside  the- Indict- 
ment must  be  made  and  heard  at  the  time 
of  the  arraignment,  unless,"  etc.,  can 
mean  no  more  than  that  It  must  be  done 
then,  unlras  the  court  gives  time,  and  this 
time,  when  given. Is  not  confined  to  plead- 
ing to  the  Indictment,  but  Includes  the 
rights  to  move  to  set  It  aside  as  well. 

The  exception  to  the  admission  of  Mc- 
Neil's Htalenient  to  Morgan  as  a  dying 
declarationcannot  be  sustained.  McNeil's 
statement  at  the  time  he  gave  an  account 
of  the  manner  and  by  whom  he  was  in- 
jured shows  clearly  enough  the  state  of 
his  mind.  He  was  conscious  that  be  stood 
within  death'n  shadow,  and  could  not  es- 
cape. **I  will  not  last  long,  and  cannot 
get  wen,  but  will  soon  die. "  And  the  se- 
quel proved  too  quickly  the  accuracy  of 
his  Judgment.  He  died  within  36  hours. 
The  trial  court  thought  the  declarations 
excepted  to  were  made  by  McNeil  under  a 
full  consciousness  that  death  was  Impend- 
ing, and  that  he  then  had  no  hope  or  ex- 
pectation of  recovery;  and  we  have  no 
doubt  that  this  conclusion  was  fully  Justi- 
fied by  the  evidence.  For  the  error  of  the 
court  In  refusing  to  set  aside  the  Indict- 
ment on  the  defendant's  motion,  the  judg- 
ment must  be  reversed,  with  directions  to 
the  court  below  to  set  aside  the  indict- 
ment, and  for  such  further  proceedings  as 
are  by  law  authorized  or  reqnired. 


Bean,  J.,  having  tried  this  case  below, 
did  not  Bit,  and  took  no  part  In  the  de- 
cision. 


House  v.  Fowlk. 


(»  Or.  US) 


(Supreme  Court  of  Oregon.   Dec.  8,  1890.) 
DowBa — Rbleasb  to  Husband. 
Section  3869,  HHPs  Code,  which  provide* 
that  when  property  Is  owned  by  either  huaband 
or  wife,  theomernas  do  interest  therein  whicdi 
can  be  made  the  sobject  of  contract  between 
tbem,  includes  the  wile's  dower  In  the  husband's 
lands  and  hiuband*8  estate  by  curtesy  la  the 
wife's  lands,  and  therefore  a  conveyance  or  re- 
lease to  the  husband,  by  the  wife,  of  her  inchoate 
right  of  dower  in  his  lauds,  is  a  nullity. 
{SyUainu  by  the  Court.) 

Appeal  from  circuit  court,  Polk  connty ; 

R.  P.  Boise,  Judge. 

The  object  of  this  action  is  to  recover 
dower.  There  Is  a  stipulation  In  the  rec- 
ord as  to  the  facts, from  which  it  appears: 
(1)  The  lands  In  controversy  in  this  ac- 
tion were  owned  by  B.  M.  Hontgumery, 
In  his  Ufe-tlme.  (3)  That  Temperance 
House,  the  plalntlfT,  was  the  widow  of 
said  Montgomery.  (3)  In  1880  the  plain- 
tiff, then  Temperance  Montgomery,  gave 
a  quitclaim  deed  for  the  consideration  of 
$300  to  her  then  husband,  R.  M.  Montgom- 
ery, conveying  all  of  her  right,  estate,  and 
dower  In  the  lands  In  dispute.  (4)  That 
In  1884  said  Montgomery  died,  and  one 
Shedd  was  appointed  administrator  of  hfa 
estate,  who  In  due  course  of  administra- 
tion sold  the  real  property  described  in 
the  complaint  to  pay  claims  against  said 
estate,  and  that  at  such  sale  the  defend- 
ant became  the  purchaser  theieol  at  the 
price  and  sum  of  $3,400,  and  received  the 
deed  of  the  administrator  therefor.  The 
deed  i-eferred  to  Is  as  follows:  "This  In- 
denture wltnesseth :  That  I,  Temperance 
Montgomery,  for  and  in  consideration  of 
the  sum  ot  three  hundred  dollars,  to  me  in 
hand  paid,  the  receipt  whereof  Is  hereby 
acknowledged,  have  bargained,  sold,  and 
quitclaimed,  and  by  these  presents  do, 
bargain,  sell,  and  quitclaim,  unto  R.  M. 
Montjfomery,  my  husband,  all  my  right, 
interest,  and  dower  In  and  to  the  follow- 
ing described  premises,  to  wit :  The  south 
-half  of  the  donation  land  claim  of  John 
M.  Zumwalt  and  wife,  being  notification 
No.  5.076,  claim  No.  49,  In  T.  No.  9  S..  R. 
6  west,  Willamette  meridian.  In  the  coun- 
ty of  Polk,  state  ol  Oregon.  To  have  and 
to  bold  the  said  premises  with  their  a|>- 
purtenances  nnto  the  said  R.  M.  Montgom- 
ery, his  heirs  and  assigns  forever.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand 
and  seal  the  24th  day  of  March,  A.  D.  1S80. 
Tempeba.vce  Montgomeev.  [Seal.]  Done 
in  presence  ol  J.  L.Johnson,  M,  M.  Elmb." 
This  deed  was  acknowledged  In  the  usual 
form,  and  recorded  In  Polk  county  the 
24th  of  March.  1S80.  A  Jury  trial  was 
waived,  and  the  court,  after  bearing  the 
evidence  In  the  cause,  found  in  favor  of  the 
plaintiff  on  all  the  issues,  and  rendered  a 
Judgment  in  her  favor  for  an  equal  undi- 
vided one-third  of  snid  real  property  for 
and  during  her  natural  life,  from  which 
the  defendant  has  appealed  to  this  court. 

.4.  Chenoweth,  for  appeUant.  J.  J. 
Daly,  for  respondent. 
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Stbaban,  C.  J.,  (after  atattngtbeikctsaa 
Above.)  A  single  question  has  been  pre- 
sented on  this  appeal,  and  to  that  only 
will  our  attention  be  directed.  It  was 
conceded  upon  the  arsument  that  tbe 
ludKinent  appealedfrom  te  rlgbt,andrauBt 
be  affirmed,  unlesB  the  plaintiff  Is  barred 
of  her  dower  by  her  deed  to  her  husband, 
B.  M.  Motttgo;ner7>  I  Hill's  Code,  9  2954, 
provides :  "  The  widow  of  every  deceased 
person  all  (ill  be  entitled  to  dower,  or  the 
use,  durinK  her  natural  life,  of  the  one- 
third  part  of  all  the  lands  whereof  her  hus- 
band was  seised,  of  an  estate  of  Inherit- 
ance, at  anytime  during  the  marriafce.  un- 
less she  is  lawfully  barred  thereof."  Sec- 
tion 2966  provides  that  a  married  woman 
may  bar  her  right  of  dower  in  any  estate 
conveyed  by  her  husband,  or  by  bis 
guardian  1(  he  be  a  minor,  by  joining  in 
the  dcd  of  conveyance,  and  aclinowledK- 
ing  tbe  same  as  prescribed  in  the  Code,  or 
by  Joining  with  her  husband  inasubse- 
quent  deed  aclcnowledged  in  lilce  manner, 
idectlon  2967 provides  that  a  widow's  dow- 
er may  also  l>e  barred  by  a  Jointure  settled 
on  her  with  her  assent  before  the  marriage, 
bat  such  Jointure  must  consist  of  a  free- 
hold estate  in  lands,  for  the  life  of  the  wife 
at  ieast.  to  talte  effect  in  possession  or 

groflt  immediately  on  the  death  of  her 
nsbnud.  Section  2969  provides  that  a 
pecuniary  provision,  made  for  an  intended 
wife,  and  In  Ueu  oldower,  shall  If  assented 
to  in  tbe  manner  provided  in  the  statute, 
bar  her  dower  in  all  tbe  lands  of  her  hus- 
band. Section  2970  provides  lor  an  elec- 
tion in  caee  of  jointure  or  pecnniary  pro- 
Tision  after  th^  death  of  the  husband 
where  the  same  has  not  been  assented  to, 
and  section  2971  (or  an  election  In  case 
lands  are  devised  to  her  by  the  bosband's 
will,  unless  it  plainly  appears  that  the  tes- 
tator intended  she  should  hare  both. 
These  are  the  only  provisions  in  the  stat- 
ute of  this  state  prescribing  the  manner  in 
which  a  woman  may  be  barred  of  dower 
In  the  husband's  lands,  and  they  clearly 
do  not  Include  tbe  bar  relied  upon  by  the 
defendant.  The  effect  ol  other  statutes 
upon  the  transaction  between  Montgom- 
ery and  wife  remains  to  be  noticed.  Sec- 
tion 2992  provides  that  the  property  and 
pecuniary  rights  of  every  married  woman, 
at  tbe  time  of  her  marriage  or  afterwards, 
acquired  by  gift,  devise,  or  inheritance, 
shall  not  be  subject  to  the  debts  or  con- 
tracts of  her  busimnd,  and  she  may  man- 
age, sell,  convey,  or  devise  the  aeanb  by 
win  to  the  same  extent  and  In  tbe  same 
manner  that  her  husband  can  property  be- 
longing to  him.  Tills  section  does  not  in 
any  way  relate  to  a  wife's  dower  in  her 
husband's  property,  but  it  does  enable  her 
to  manage,  sell,  convey,  or  devise  the 
property  therein  siieelfied  to  the  same  ex- 
tent and  manner  and  as  completely  as  the 
husband  can  property  belonging  to  bim, 
and  It  renders  inapplicable  much  of  the 
.learning  of  the  common  law  In  relation  to 
the  disabilities  of  a  married  woman.  Sec- 
tion 2993  places  all  property  acquired  by  a 
married  woman  during  coverture  by  her 
own  labor,  under  tbe  same  protection  as 
property  owned  by  her  at  the  time  tA  her 
marriage  or  afterwards  acquired  by  gift, 
deirlae,or Inheritance.  Sectlon2907 provides 


that  contracts  maybe  made  by  a  wife,  and 
liabilities  incurred  and  the  same  enforced  by 
or  against  ber  to  the  same  extent  and  in  the 
same  manner  as  If  she  were  unmarried. 
Section  2870  provides;  "Should  either  the 
husband  or  wife  obtain  posseuslon  or  con- 
trol of  property  belonging  to  tbe  other, 
either  before  or  after  marriage,  the  Owner 
of  the  property  may  maintain  an  action 
thefetor,  or  lor  any  right  growing  out  of 
the  same  in  the  same  manner  and  extent 
as  if  they  were  unmarried."  Section  2869 
provides  that  when  property  Is  owned  by 
either  basband  or  wife  tbe  other  has  no 
interest  therein  which  can  be  tbe  subject  of 
contract  between  them  or  such  interest  as 
will  make  the  same  liable  for  tbe  contracts 
or  liabilities  of  either  the  husband  or  wife, 
who  is  not  the  owner  of  the  property  ex- 
cept as  provided  in  the  act ;  and  section 
2871  provides  that  a  conveyance,  transfer, 
or  lien  executed  by  either  husband  or  wife 
to  or  In  favor  of  tbe  other,  shall  be  valid 
to  the  same  extent  as  l>etween  other  per- 
sons. Section  2988  makes  the  husband,  on 
the  wife's  death,  tenant  for  life  by  curtesy 
In  all  the  lands  in  which  the  husband  and 
wife  are  seised  in  her  right  of  any  estate  of 
inheritance.  Unless  authorized  by  statute 
a  married  woman  cannot  bar  ber  right  of 
dower  by  any  release  made  to  the  bus- 
band  during  tbe  coverture.  Bowe  v. 
Hamilton,  S  Qreenl.  63;  Martin's  Heirs  v. 
Martin,22Ala.86;  2Scrib.Dower,290;  Car- 
son v.  Murray,  8  Paige,  488.  But  It  is 
unnecessary  to  pursue  this  line  of  authori- 
ties, for  tbe  reason  that  the  proper  con- 
struction of  our  own  statute  is  decisive  of 
this  question.  Our  act  of  1878, from  which 
tbe  main  provlsiona  above  recited  were 
copied  into  the  Code,  was  taken  literally 
from  the  Iowa  Code.  Prior  to  this  enact* 
ment  in  that  state  the  supreme  court  had 
held  that  under  an  agreement  to  separate 
a  husband  and  wife  could  relinquish  to 
each  otbei  dower  held  by  each  in  the 
property  of  the  other.  Bobertson  v.  Bob- 
ertspn.  25  Iowa,  350;  McKee  v.  Keynolds, 
26  Iowa,  678.  After  the  enactment  of  sec- 
tion 2208  of  tbe  Code  of  Iowa,  which  is  al- 
most identical  with  section  2869.  supra,  it 
was  held  tbat  It  changed  the  rule  thereto- 
fore announced.  In  construing  it  the 
court  said :  "This  provision  relates  to  tlie 
interest  which  a  husband  or  wife  holds  in 
the  lands  owned  by  his  or  her  spouse 
which  arises  under  the  marriage  relations. 
It  does  not  refer  to  a  property  Interest 
tbat  may  be  based  upon  contract,  or 
may  be  derived  from  sources  other  than 
the  marriage  relation.  This  section  evi- 
dently contemplates  and  Includes  In  its 
language  the  dower  estate.  Upon  the 
marriage  relation  this  estate  is  based. " 
And  further  on  in  tbe  same  opinion,  that 
court  said  that  the  exception  referred  to 
other  provisions  of  the  Code  which  were 
cited,  and  that  It  could  not  be  construed 
as  applicable  to  coutracts  relating  to 
dower.  Linton  V.  Crosby,  54  Iowa,  478,  6 
N.  W.Bep.  726.  This  construction  includes 
estates  or  interests  growing  out  of  the 
marriage  relation  from  tbe  classes  of  prop- 
erty concerning  which  a  husband  and  wife 
may  contract  with  each  other.  They  in- 
clude dower  and  eetates  by  cartesy.  The 
reason  of   the  distinction  ia  obvious 
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enoogb.  These  eBtatw  have  their  oriKia 
Id  public  policy.  They  tend  to  strengthen 
the  marriage  relation,  and  to  some  extent 
they  preserve  to  the  snrvlror  valuable 
property  interests  which  mny  enable  him 
or  her  to  en]uy  some  or  the  (rults  of  their 
joint  itvcs  and  in  a  measure  render  them 
Independent  of  the  vicissitudes  of  fortune. 
The  Judgment  appealed  from  maat  there- 
fore be  affirmed. 


(IW  Or.  34) 

CunxiB  V.  La  Qrandb  Htdbauuc 
Watee  Co. 
{Supreme  Court  of  Oregon.   Deo.  8,  1890.) 
Riparian  Rights— Estoppil. 
Facts  examined  and  held,  under  Che  cir- 
cumstances of  the  particular  caso,  the  plaintiff 
sbould  not  be  permitted  to  set  up  her  riporiaa 
iDterest  so  as  to  defeat  the  defendant's  right  to  a 
certain  portion  of  the  water  of  Mill  creek,  where 
the  dtrcrsion  was  made  under  a  claim  of  title, 
and  the  defendant  believed,  and  had  reasoa  to  be- 
lieve, that  the  claim  was  well  founded,  and  the 
plaintiff  stood  by  without  asserting  or  maliiag 
known  her  claim,  while  the  defendant  was  ex* 
pending  lai^  sums  of  money,  and  making  exten- 
sive improvemeatJi  under  an  honest  and  reasoc- 
able  belief  that  it  had  the  right  to  make  such 
diversfoil,  and  without  which  its  expenditures 
would  prove  a  total  loss.    Modi^ing  8B  Puo. 
Hep.  m. 
{Syltabue  &v  Ois  Court.) 

On  rehearing.  For  former  opinion,  see 
23  Pac.  Rep.  8U8. 

STttAHAN,  C.  J.  This  case  was  heretofore 
before  this  court,  and  a  concluuion  was 
reached  reversing  the  decree  of  the  court 
helow,  and  enjoiiilng  the  defendant  from 
making  the  diversion  of  the  water  com- 
plained ot.  23  Pac.  Sep.  808.  On  the  pe- 
tition of  the  respondent  a  rehearing  was 
(ordered,  and  the  case  has  been  again  fully 
arguedat  thlsterm.  There  IsonequeBtion 
that  was  orcrlouked,  or  at  least  the  at- 
tention of  the  court  was  not  sufficiently 
drawn  to  It,  and  thut  Is  the  passive  ac- 
qnlencence  of  the  plaintiff,  or  those  under 
whom  she  claims,  in  the  removal  ot  the 
dam  from  the  point  on  Mill  creek  where 
the  La  Grande  Water  Company  had  es- 
tablished it  In  about  the  yeur  18(15  to  a 
point  about  1,000  feet  higlier  up  said 
stream,  and  the  expenditures  made  by 
plaintiff  In  cunsequence  of  such  removal. 
Thesearesome  of  thefindingsuf  the  referee 
and  of  the  court  below  on  those  subiects: 
"(17)  That  the  said  defendant,  since  the 
said  last  diversion  referred  to,  constructed 
a  system  of  water-works  in  connection 
therewith  In  the  said  town  of  La  Graude, 
Oregon,  and  have  expended  the  sum  of 
98,000  In  the  construction  of  the  same; 
(18)  that  the  construction  of  snld  water- 
Wfirks  was  public,  and  plaintiff  knew  of 
the  same,  but  that  she  never  objected  to 
the  construction  thereof:  (IS)  tliat  the 
diversion  of  the  nine  square  inches  of  wa- 
ter from  Mill  creek  by  the  defendant  and 
Its  grantor,  the  La  Grande  Water  Com- 
pany, as  hereinbefore  stated,  was  for  the 
period  of  22  years,  and  was  open,  noto- 
rious, uninterrupted,  practically  continu- 
ous, by  the  acquiescence  of  the  pluln  tiff 
and  her  grantors,  and  under  a  claim  ot 
right,  from  the  month  ot  July.  1865,  to  the 
time  the  defendant  built  the  new  dam,  In 


1887;  (20)  that  the  plafntlH  paretaased 
her  land  described  In  her  complaint  sub- 
ject to  the  right  of  the  La  Grande  Water 

Company  and  Its  successors  to  divert  said 
water  out  ot  said  Mill  creek  as  aforesaid, 
and  with  notice  of  the  same  at  the  time 
ot  her  purchase,  and  that  she  is  estopped 
to  deny  the  same  or  allege  to  the  con- 
trary. "  The  court,  in  disposing  of  the  ntf- 
eree's  report,  among  others,  made  the  fol- 
lowing findings:  "No.  9.  The  court  finds 
as  fallows:  That  in  the  month  of  July. 
18G5,  after  the  organization  of  said  com- 
pany, the  said  -Green  Arnold  gave  to  the 
said  La  Grande  Water  Company  the  right 
to  enter  end  go  npou  the  said  lands  hen- 
tnafter  described,  and  to  divert  water  from 
Mill  creek  for  the  purpose  of  supplying  the 
town  of  La  Grande  with  water  for  hire, 
or  otherwise,  and  also  gave  It  the  exclu< 
sive  right  to  erect  and  maintain  all  neces- 
sary works  for  the  purpose  of  condacting 
said  waters  so  diverted  to  the  town  of  La 
Grande,  Oregon,  the  same  to  be  distribut- 
ed as  said  company  saw  fit;  that  Immedi- 
ately thereafter  the  said  La  Grande  Wa- 
ter 0>mpany,  in  pursuance  of  said  grant, 
did  enter  upon  said  land  of  said  Green 
Arnold  aforesaid,  at  a  point  alH>ut  sixty 
rods  above  the  plalntifl's  premises,  on 
said  Mill  cr^ek,  and  diverted  water  tbere> 
from  by  means  ot  a  square  box  about  18 
feet  long  and  8x3  Inches  at  one  end  and 
6x6  Inches  at  (he  other,  and  also  con- 
structed across  said  creek  a  dam  Ave  feet 
high,  and  put  in  a  system  of  water." 
"  No.  19.  The  court  finds  as  follows :  That 
the  diversion  of  five-sixths  of  the  water  of 
said  Mill  creek,  during  tl^e  dry  season  of 
the  yaar,  and  as  much  water  as  said  box, 
used  for  diverting  purposes,  and  herein- 
before described,  will  carry  during  the 
remainder  of  the  year,  has  been  open,  no- 
torious, uninterrupted.  peaceabiOtContinu- 
ou8,  and  under  claim  of  right,  by  the  de- 
fendant and  Its  grantor,  the  La  Grande 
Water  Company,  for  a  period  of  twenty- 
two  years,  and  acUd  use  and  enjoyment  ot 
said  water  and  the  rights  and  privll^pes 
thereto  belonging  had  been  acquiesced  in 
by  the  plaintiff  and  her  grantors  ever 
since  the  month  of  July,  A.  D.  1^65,  to  the 
time  defendant  built  his  new  damilnlss?." 
"No.  21.  The  courtfindsas  follows:  That 
th*i  plaintiff  has  sustained  no  damage  by 
reason  of  the  removal  of  said  dum  or  the 
diversion  of  said  water." 

The  defendant  and  its  predecesHor  In  In- 
teres't  have  been  In  the  actual  use  ot  this 
water  lor  a  long  time,  so  far  as  appears, 
without  objection  from  any  one,  and  It  as- 
sumed that  such  possession  bad  ripened 
into  an  absolute  title.  Whether  the  plaia< 
titl  participated  in  that  view  at  the  time 
ol  the  removal  does  not  appear  affirma- 
tively, nor  is  It  material.  She  knew  of  tba 
removal.  She  also  knew  that  the  defeud- 
ant  was  making  extensive  improvement! 
and  large  expenditures  In  money  which, 
without  the  use  of  the  water,  would  be 
utterly  worthless.  She  knew  that  the  de- 
fendant, in  making  these  Improvements, 
relied  upon  Its  assumed  right  todlvert  the 
water  at  its  new  dam.  and  she  must  bare 
known  that  thedefendant  would  not  hare 
made  these  expenditures  if  it  had  known 
such  right  did  not  exist.  Cnd«r  theee  dr- 
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eomstancea.  we  think,  sbe  could  not  be  si- 
lent. She  was  bound  to  make  known  her 
claim  to  defendant  before  It  had  so  far 
cbansed  its  position  that  the  assertion  of 
fluch  claim  would  operate  as  a  fraud  upon 
it,  and  infiict  great  damage  without  any 
possibility  of  compensation.  We  have  the 
lees  hesitancy  In  announcing  this  conclu- 
sion for  the  reason  that  the  plaintiff's  sit- 
uation is  no  woFHe  than  it  was  before  the 
dam  was  moTed  up  the  ereek.  The  same 
quantity  of  water  wHl  pass  theupperdam 
that  did  the  lower,  and  whatever  advan- 
tages accrued  to  ttie  plaintiff  prior  to  euch 
change  will  still  be  here.  Tpon  the  secund 
argument  counsel  for  the  appellant  have 
cited  Ang.  Water-Courses.  §  29;  Washb. 
Easem.,  p.  661;  Gould,  Waters,  §  237; 
Kidd  V.  Laird.  15  Cal.  179;  Junkans  v. 
Bergln,  7  Pac.  Rep.  686;  Davis  v.  Gaie,  32 
Cal.  34;  Fuller  v.  Mining  Co.,  19  Pac,  Rep. 
S36;  Belknap  v.  Trimble,  3  Paijre.  606; 
Whittler  v.  Cocheco  Co.,  9  N.  H.  454.— as 
tending  to  sustain  bis  contention  on  the 
other  question  discunsed.  that  Is,  the  right 
claimed  by  the  appellant,  to  change  the 
place  of  diversion  of  the  water  without 
forfeiting  Its  right  to  the  water.  But  it  is 
uot  thought  that  these  authorities  reach 
the  facte  of  this  particular  case.  We  do 
not  deem  it  of  importance  to  enter  upon 
the  re-exam  in  atiun  of  that  question.  The 
former  opinion  will  therefore  be  so  far 
modified  that  the  defendant,  Its  successore 
and  assigns,  may  take  from  said  mlU 
creek,  at  Its  present  dam  and  point  of  di- 
version, the  same  quantity  of  water,  and 
no  more,  that  it  and  its  predecessor  In  in- 
terest hud  been  accustomed  to  take  at  the 
lower  dam.  The  defendant  will  also  be 
required  to  have  or  permit  no  waste  gate 
at  Its  reservoir,  so  that  the  surplus  water 
shall  flow  hack  into  Mill  creek  at  Its  dam, 
or.  It  that  be  impracticable  by  reason  ol 
the  extent  of  thefall  between  the  dam  and 
the  reservoir,  then  the  defendant  shall 
cause  said  surplus  water  entering  its  reser- 
voir to  flow  back  Into  Mill  creek  at  the 
highest  point  up  said  stream  above  the 
plaintiff's  premises,  where  the  same  is  rea- 
sonably practicable,  and  for  that  purpose 
it  may  establish  a  waste  gate  at  said  res- 
ervoir; and  for  the  purpose  of  giving  ef- 
fect tu  this  decree  the  court  below  Is  au- 
thorized to  issue  such  writs  of  injunction, 
mandatory  or  otherwise,  as  may  be  nec- 
essary. The  porties  may  also,  from  time 
to  time,  apply  to  the  coort  below  for  such 
modification  of  this  decree  In  relation  to 
the  manner  o(  the  use  of  said  water  by  the 
defendant  as  the  Justice  of  the  case  may 
require,  lu  view  of  all  the  circumstances 
ot  this  case,  we  have  thought  proper  to 
award  costs  to  the  plaintiff.  ■ 


(30  Or.  177) 

Astoria  &  S.  G.  R.  Co.  v.  Hili» 
(Supreme  Count  of  Oregon.  Deo.  8, 1890.) 

COSPOR&TIOKS — ASSESSMBJIT  OT  StOOK. 

1.  After  one-half  of  the  capital  stock  of  a 
private  corporation  in  this  state  has  been  sub- 
acribod,  ana  a  board  of  directors  elected,  assess- 
ments mav  be  legall7  be  made  upon  the  stock  so 
aabscribea.  Apprortng  Freighting  Co.  v.  Stan- 
nuB,  4  Or.  261. 

2.  In  case  of  an  ordinary  sabscriptlon  to  the 
«apiULl  stock  at  a  corporation,  a  tendw  of  the  oer- 


tlflcato  for  the  shares  so  sabaoribed  is  not  a  oon- 
dition  precedent  to  the  right  to  maintain  an  ac- 
tion to  recover  asMsamento  l^ally  made  on  such 

shares. 

{Syllabia  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

This  is  an  action  to  recover  $1,500,  and 
interest,  claimed  to  .be  due  plaintiff  from 
defendant  as  delinquent  assessments  on 
20  shares  of  plaintiff's  capital  stock  of  the 
par  value  ot  flOO  each,  anbscribed  for  by 
defendant.  Atrial  was  had  in  the  court 
below,  which  resulted  adversolyto  defend- 
ant, and  hence  this  appeal. 

C.  J.  Curtis,  for  appelant.  C.  W.  FnJtoUt 
for  respondent. 

Bean,  J.  The  facts  In  this  case  are 
these:  On  August  11,  1888,  plaintiff  was 
dui>  incorporated  with  a  capital  stock  of 
f75,000,  divided  into  750  shares  ol  9100 
each,  tor  the  purpose  of  constructing, 
owning,  and  operating  a  railroad  from 
Astoria  to  Tilamook  bay,  with  its  prin- 
cipal office  at  Astoria.  On  August  13tb 
stock-books  were  dnly  opened  to  receive 
subscriptions  to  its  capital  stock,  when  de- 
fendant and  other  persons  subscribed  to 
the  following  cojitract,  in  writing,  in  said 
book,  to-wlt:  "Subscriptions  to  the  cap- 
ital stock  ot  the  Astoria  and  South  Coast 
Bali  w  a  y  Co  m  pany ,  incorporated  A  ug. 
lltb.  1888,  at  Astoria,  Oregon,  capital 
stock  $76,000,  amount  ot  each  share  $100. 
We,  the  undersigned,  hereby  subscribe  to 
the  capital  stock  of  the  Astoria  and  South 
Coast  Railway  Company  the  number  ot 
shares  set  opposite  our  respective  nunips, 
by  us  subscribed,  and  we  agree  to  pay  for 
each  share  the  sum  of  one  hundred  dollars 
at  the  time  or  times  and  in  the  manner  as* 
sessed  and  ordered  by  the  board  of  direct- 
ors of  said  corporation  hereafter. "  That, 
when  defendant  subscribed  said  contract, 
he  set  opposite  his  name  10  shares,  and 
the  sum  of  $1,000,  as  being  the  sum  he 
agreed  to  pay  therefor.  On  August  18th, 
more  than  one-half,  but  not  all,  of  the  cap- 
ital stock  of  plaintiff  having  been  sub- 
scribed at  a  meeting  of  the  stockholders 
duly  called,  plaintiff  was  duly  oraranized, 
and  a  board  of  directors  elected,  who  im- 
mediately qualified  and  entered  upon  the 
discharge  ol  their  duties.  On  September 
25,  1888,  an  assessment  ot  25  per  cent.,  on 
November  3,  1888,  an  assessment  of  10  per 
cent.,  and  on  February  25, 1889,  an  assess- 
ment ol  65  per  cent.,  was  duly  levied  on 
the  capital  stock  of  the  plaintiff.  The  de- 
fendant was  notified  ot  each  ot  said  as- 
sessments, and  payment  thereof  demand- 
ed, and  paid  the  assessments  of  September 
25  and  November  3,  1888,  and  $liH)  on  that 
of  February  25, 1889,  and  no  more.  That 
In  July,  1889,  said  stock-book  ot  plaintiff 
still  being  open  to  receive  subscriptions  to 
its  capital  stock,  defendant  again  sub- 
scribed tor  10  shares,  of  the  par  value  ot 
$100  per  share.  ThatonJuly8,1889,atarge 
number  of  additional  shares  having  been 
subscribed,  including  the  10  shares  sub- 
scribed for  by  defendant,  an  assessment 
of  25  per  cent,  on  each  shai-e  of  said  addi- 
tional subscription  was  dnly  levied,  and 
on  August  12, 1889,  an  additional  assess- 
ment qI  75  per  cent,  was  duly  levied  on 
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each  of  said  shares.  Thatdefendant.belng 
dnl7  notified  ot  each  of  said  aBsessmeDts, 
refused  to  pay  any  part  tbereof.  The  de- 
fendant claims  that,  before  plaintiff  can 
maintain  this  action  against  him.  It  must 
aver  and  prove  that  its  full  capital  stock 
has  been  subscribed;  that  It  wns  an  Im- 
plied part  o(  his  contract  o(  subscription 
that  the  contract  was  to  be  btndlng  and 
enforceable  against  him  only  after  the  f oU 
$75,000,  the  amonnt  of  plaintiff's  capital 
stock,  bad  been  subscribed;  and  that,  un- 
til the  stock  was  all  subscribed,  the  corpo-. 
ration  could  do  no  business  except  to  elect 
directors.  There  are  many  authorities  to 
the  effect,  and  we  suppose  it  will  be  gen- 
erally conceded,  that,  unless  otherwise 
provided  by  the  act  ot  the  legislature  aa- 
thortxing  the  corporation  to  be  created, 
or  by  the  charter  of  the  compuny,  or  by 
the  contract  ot  subscription,  all  the  cap- 
ital stuck  of  the  proposed  corporation 
muHt  be  subscribed  lor  before  any  stock- 
holder can  be  compelled  to  pay  any  assess- 
ment on  his  stock,  or  before  the  company 
can  enter  upon  any  ot  its  corporate  busi- 
ness, but  the  act  of  incorporation  may 
of  course  vary  this  rule.  See  sections  176, 
177,  Cook,  Stocks,  and  notes,  where  the 
authorities  seem  to  be  fully  collated. 
Plaintiff  was  incorporated  under  the  gen- 
eral incorporation  act  of  this  state,  which, 
among  other  things,  provides  "that  It 
shall  be  lawful.  In  the  organisation  of  any 
corporation,  to  elect  a  board  of  directors 
as  soon  as  one-half  of  the  capital  stock 
has  been  subscribed. "  2  Hill's  Code,  §  8222. 
The  question  of  defendant's  liability  must 
be  determined  by  the  construction  to  be 
given  to  this  provision  of  tlie  Code,  In  con- 
nection with  the  remaining  provision  of 
the  general  Incorporation  act.  The  ques- 
tion now  before  us  was  considered  by 
this  conrt  In  the  case  of  Freighting  Co.  v. 
Stannns,  4  Or.  261,  and  the  conclusion 
there  reached,  after  an  elaborate  argu- 
ment by  counsel,  and  a  careful  and  ex- 
haustive examination  by  the  court,  was 
that  in  this  state  the  subscription  to  the 
entire  amount  ot  the  capital  stock  of  a 
corporation  Is  not  a  condition  precedent 
to  a  legal  corporate  existence;  and  that, 
after  one-half  of  the  capital  stock  Is  sub- 
ecrlbed,  the  stockholders  may  proceed  to 
the  election  of  directors,  and,  after  the 
election  thereof,  assessments  may  be  le- 
gally made  upon  the  unpaid  stock  so  sub- 
scribed, although  the  full  amonnt  has  not 
been  subscribed.  The  same  construction 
of  the  statute  Is  recognized  by  this  court 
in  the  case  of  Mining  Co.  v.  Ruble,  8  Or. 
294,  where  Boise,  J., in  speaking  of  Ruble's 
supposed  liability  to  the  plaintiff,  says: 
"It  Is  claimed  that  he  owed  the  corpora- 
tion this  amount  at  the  commencement  of 
this  suit.  To  put  blm  In  such  a  position, 
he  roust  be  a  subscriber  to  the  stock  of 
$50,000.  The  records  ot  the  corporation 
must  show  that  this  amount  Is  due  and 
owing.  To  show  this.  It  must  be  shown 
by  the  records  of  the  corporation  (1)  by 
the  stock-books  signed  by  Ruble,  or  evi- 
dence equivalent  to  such  signing;  (2)  that 
one-half  of  the  capital  stock  of  the  corpo- 
ration has  been  anbscribed;  (3)  that  an 
assessment  has  been  made  on  all  ot  such 
stock  for  tweuty-flve  per  cent,  ot  such 


stock."  The  decision  In  Freighting  Co.  v. 
Stannus  has  been  recogrnlzed  as  the  settled 
law  of  this  state,  since  its  rendition,  in 
1872.  Corporations  have  been  organized, 
and,  we  must  assume,  have  proceeded  to 
business,  without  all  the  capital  stock  be- 
ing subscribed  for,  relying  on  the  doctrine 
ot  that  case,  as  plaintiff  probably  did. 
They  ha  re  levied  and  collected  assessmentfi 
on  the  sabBcrlbed  capital  stock,  Incurred 
debts  and  obligations,  and  engaged  la 
vast  and  Important  enterprises,  so  that, 
whatever  we  might  be  disposed  to  bold  ft 
the  question  was  res  Integra,  we  do  not 
feel  at  liberty  to  depart  from  the  rule  here- 
tofore  announced  by  this  court. 

It  is  also  claimed  that  the  Issnance  and 
tender  to  d^endant  ot  certificates  for  tlie 
shares  of  stock  subscribed  for  by  him  Is  a 
condition  precedent  to  the  right  to  main- 
tain an  action  for  the  unpaid  assessments. 
The  effect  of  the  ordinary  subscription  to 
the  capital  stock  of  a  corporation  is  to 
constitute  the  subscritier  a  shareholder 
Immediately,  with  the  right  to  vote  at 
meetings,  and  share  In  the  dividends,  and 
subject  to  a  liability  to  contribute  to  the 
amount  of  his  subscription,  when  called 
upon  in  a  legal  manner.  His  engagement 
is  created  directly  by  the  act  ot  subscrip- 
tion. It  is  the  subscription  that  makes 
him  a  sharehulder.  The  certificate  is  but 
evidence  of  the  fact  of  bis  beiug  a  share- 
h  older,— a  wri  t ten  ackno wled  gmen  t  on 
the  part  of  the  corporation  of  his  Interest 
in  the  corporate  franchise  and  property. 
It  has  been  repeatedly  held  that  the  ten- 
der of  a  certificate  for  shares  is  never  a 
condition  precedent  to  the  liability  of  a 
shareholder  tu  contribute  the  amount  of 
his  shares  after  a  proper  call.  1  Mor.  Priv. 
Corp.  §§  61,  148;  Railroad  Co.  v.  Parks,  8 
8.  W.  Bep.  842;  Hawley  v.  Upton,  102  U.  S. 
814;  Fulgram  t.  Ballrood  Co.,  44  Ga.  687; 
Railroad  Co.  v.  Ayres,  56  Ga.  230;  Cook, 
Stocks,  §  10.  The  case  Of  an  ordinal^  sub- 
scription for  shares  in  a  corporation  dif- 
fers from  a  sale  and  purchase.  Where  a 
person  agrees  to  take  or  puivhase  shares, 
many  authorities  bold  It  Is  the  Intention 
to  buy  the  certificates  as  a  saleable  article. 
The  delivery  of  the  certificate,  and  pay- 
ment of  the  price,  are  considered  concur- 
rent acts;  and,  In  a  failure  to  carry  out 
the  contract,  neither  party  can  charge 
the  other,  without  averring  a  tender  of 
performance.  Ot  this  class  is  the  case  of 
Railroad  Co.  v.  Robbius,  23  Minn.  439,  re- 
lied  on  by  d^endant.  This  was  an  action 
to  recover  the  amonnt  of  a  subscription 
to  prdferred  stock  of  the  plaintiff,  ordered 
Issued  and  sold  long  after  the  company 
was  organized,  and  was  not  a  subscrip- 
tion to  the  original  stock.  The  court  held 
that  the  subscription  by  defendant  con- 
stituted a  valid  contract  on  the  part  of 
the  company  to  Issue  the  stock  to  defend- 
ant, and  on  his  parttopaytorlt,butl}efore 
the  company  could  maintain  the  action  It 
must  allege  and  prove  a  tender  of  the 
certificate  for  thCHtock  to  defendant.  The 
court,  in  its  opinion,  httwever,  recognizes 
the  doctrine  we  have  above  announced  as 
applicable  to  ordinary  subscriptions,  and 
say:  "Such  a  subscription  gives  to  the 
subscriber  an  Interest  In  the  corporation 
and  the  right  to  take  part  in  organlsliig 
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it»  and  tblB  tntereet  and  right  are  a  suffi- 
cient consideration  to  sapport  hlB  prom- 
lee."  Judgment  ot  tbe  CQurt  below  In 
theretore  affirmed. 

(20  Or.  1«) 

BtlTLER  T.  SuriH. 
{Supreme  Court     Oregon.   Nov.  24,  1890.) 
NoncB  or  Appbal  —  BmuBx  or  Exkoctiok— 

RiOHT  TO  PWJOMDS— DOWBB  RlSBIB— ADMIItU- 
TBATOB. 

1.  Cases  reviewed,  and  JJudle;  v.  Wallis,  9 
Or.  20*.  foUowad. 

a.  SnbdlTUlon  8,  S  290,  Hill.  Code,  requires  a 
sheriff  upOD  return  of  an  execution  to  jpaj  the 
money  realized  thereon  to  the  clerk.  Held,  in 
an  action  against  the  sheriff  to  recover  tbe  sor- 
plns  realised  from  the  sale  of  land  ■  over  and 
aDove  the  sum  due  on  a  decree  of  a  forecloeur& 
that  the  omnplaint  waa  demurrable  which  failed 
to  allege  that  the  slierUE  neglected  or  foiled  to 
pay  such  money  to  the  clerk  at  the  time  his  writ 
was  returnable;  and  that,  for  the  want  of  soch 
allegation,  It  Is  to  be  presumed  that  ofBdal  duty 
has  oeen  r^rolarly  performed. 

8.  A  wife's  inchoate  right  of  dower  attaches 
to  the  surplus  mtntoys  realized  upon  a  sale  of  the 
husband's  lands  upon  a  decree  of  foreclosure,  and 
her  Interest  in  the  fund  will  he  protected  against 
the  deceased  hiisband's  creditors;  but  her  rights 
cannot  be  litigated  in  an  action,  to  recover  tbe 
fund  in  a  case  vrh&ce  she  is  not  a  party. 

4.  The  administzator  is  entitle  to  the  posses- 
sion of  all  of  the  propcnrty  of  the  deoeased,  both 
real  and  nersonal,  for  the  purposes  of  adminis- 
tration; but  the  county  court  has  power  to  pro- 
tect  the  widow's  dower  interest  In  moneys  In  the . 
hands  of  such  administrator. 
iSylUUms  by  the  Court.) 

Appeal  from  circuit  court,  Polk  coanty; 
B.  P.  BuiBR.  Judge. 

This  case  comes  here  on  a  demurrer 
to  the  plaintiffs  complaint,  which  was 
sustained  In  tbe  court  below.  The  sab- 
Btance  of  the  complaint  1b  as  follows: 
That  plaintin  la  tbe  administrator  of 
the  estate  of  Isaac  Vanhom,  deceased; 
that  defendant  Is  tbe  sheriff  of  Polk 
county ;  that  by  virtue  of  an  execu- 
tion duly  iBSued  oat  of  said  circuit  court; 
January  16,  l£i89,  dirt«ted  to  such  «her- 
IfT,  upon  a  certain  Judgment  and  decree  ot 
foreclosure  ot  said  coart.  In  faror  ot  B.  F. 
Smith,  as  executor  uf  tbe  estate  of  Will- 
iam Bums,  deceased,  against  Isaac  Van- 
hum  and  Melissa  Vanhom,  rendered  May 
11, 1885,  lor  $2,167.60,  with  interest  thereon 
at  the  rate  of  10  per  cent,  per  annum,  and 
$200  attorney's  lew,  and  ¥l7.fiO  costs  and 
disbursements,  such  sheriff,  the  defend- 
ant, did.  on  February  16,  IHHtf.dnly  sell  the 
lands  descrilwd  in  the  decree  to  one  B.  F. 
Smith  fur  $S,850,  a  copy  of  which  execu- 
tion and  return  of  sheriff  herein  Is  set  out 
and  made  a  part  of  tbe  complaint  as  Ex- 
hibit A ;  that  there  was  due  on  said  execu- 
tion $2,415.72,  and  no  more;  that  after  the 
payment  of  said  $2,415.72,  and  the  costs 
upon  said  suit  of  $36.30,  there  remained 
In  the  bands  of  the  said  sheriff,  the  defend- 
ant, the  sum  of  $S9S.4K,  payable  to  plalu- 
tUf  as  such  administrator ;  that  said  sale 
was  confirmed  by  said  court  at  tbe  May 
term  forthe  year  1889;  that  said  premises, 
at  the  time  they  were  sold,  belonged  to 
the  estate  of  said  Isaac  Vanhom,  de- 
ceased; that  said  estate  Is  unsettleil,  but 
In  course  of  administration;  that  all  of 
the  pezwmal  estate  bas  been  applied,  and 


exhausted.  In  payment  of  claims  against 
the  estate  allowed  by  law,  and  that  there 
remains  a  large  amount  of  claims  unpaid; 
that  there  Is  no  money,  or  other  property, 
In  plaintiff's  hands,  betoufi^ng  to  nald  es- 
tate, with  which  to  pay  these  claims ;  that 
said  $398.48  haalon;;  since  been  and  Is  now 
due  and  owlne  and  payable  from  defend- 
ant to  plaintiff;  that  defendant  neglects 
and  refuses  to  pay  the  same,  though  often 
demanded  of  him  by  plaintiff.  The  re- 
spondent filed  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  thatboth  the  respond- 
ent and  his  attoroey,  at  the  time  of  the 
service,  resided  In  Polk  county. 

Butler  £  Townsend  and  W.  D.  Fenton, 
for  tbe  appellant.  DtUy^,  Sibley  &  Eaklo, 
for  tbe  respondent. 

Strahan.  C.  J.,  {after  stating  tbe  facts 
aaabove.)  1.  The  first  question  presented 
la  the  respondent's  motion  to  dismiss  tbe 
appeal.  The  objection  taken  Is  that  both 
tbe  respondent  aqd  bis  attorney  resided  In 
Polk  county  at  the  time  of  the8ervlce,and 
that  the  noticewasserved  on  the  respood- 
ent  personally,  and  not  on  his  attorney. 
This  question  has  arisen  in  this  court  sev- 
eral times,  and  It  Is  to  be  regretted  that 
the  decisions  on  the  subject  are  not  en- 
tirely uniform.  Section  531,  Hill,  Code, 
provides:  "When  a  party  Is  absent  from 
the  state,  and  bas  no  attorney  in  the  ac- 
tion or  suit,  service  may  be  made  by  mall, 
if  his  resldCTce  be  known;  If  nut  known, 
on  tbe  clerk  for  him.  When  u  party, 
whether  absent  or  not  from  the  state,  has 
an  attorney  In  the  action  or  suit,  service 
of  the  notice,  or  other  papers,  shall  be 
made  upon  the  attorney.  If  he  reside  in 
the  county  where  the  action  or  suit  Is 
pending.  Instead  ot  the  party,  and  not 
otherwise.  **  But  this  section  must  becon- 
stmed  In  connection  with  section  587, 
which  provides:  "An  appeal  shall  be 
taken  and  perfected  In  the  manner  pre- 
scribed In  this  section,  and  not  other- 
wise. The  appellant  shall  cause  a  notice 
to  be  served  on  the  adverse  party,"  etc. 
Ltndley  v.  Wallls,  2  Or.  204,  Is  tbe  earliest 
reported  case  on  tbe  subject.  It  was  then 
held  that  service  of  notice  of  appeal  may 
be  made  either  upon  the  party  or  upon  his 
attomey  of  record  residing  In  the  county 
where  the  trial  wns  had.  Ontslde  of  tbe 
coanty,  the  service  can  only  be  made  up- 
on the  party.  This  construction  was  fol- 
lowed by  Upton,  J.,  upon  the  circuit.  In 
Carr  v.  Hurd,  8  Or.  160.  It  was  again  fol- 
lowed in  Bees  v.  Rees,  7  Or.  78.  In  Watts 
V.  Hoyt,  Append.  Sess.  icts  1872,  p.  883, 
this  court  again  followed  Llndley  v.  Wal- 
lis; the  court,  per  McArthl'k,  J,,  sajing: 
"The  mle  ol  practice  followed  in  this  case 
appears  to  be  so  obvious,  and  so  well  es- 
tablished, that  we  feel  justified  In  indulging 
the  hope  that  nil  misconceptions  in  rela- 
tion thereto  will  be  of  rare  occurrence  In 
the  future."  I  have  been  unable  to  And 
this  case  elsewhere  reported.  The  qnly  re- 
ported expressions  of  this  court  which 
are  directly  opposed  to  these  authorities 
are  found  In  Shirley  v.  Birch,  16  Or.  1,  18 
Pac.  Rep.  344.  In  passing  on  the  question 
as  to  who  might  give  a  notice  of  appeal, 
Thayer,  J.,  disapproved  the  rule  of  prac- 
tice annonnced  In  Llndley  v.  Wallis,  supra . 
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but  thiB  was  not  necessary  to  the  decision 
of  that  case.  It  was  only  referred  to  by 
way  ot  illuRtrnting  the  partfcolar  qaes- 
tion  then  before  the  court.  Besides,  it  Is 
believed  ttiat  whatever  may  be  the  indi- 
vidual views  of  the  members  of  this  court, 
in  relation  to  the  proper  construction  of 
these  provisions  of  theCode.it  has  already 
been  sfettled  by  the  cas^  cited  declaring  a 
rule  of  practice,  which  ought  not  to  be 
departed  from.  On  a  mere  question  of 
practlce,it  Is  better  that  it  should  be  flxed 
and  settled,  even  though  the  grounds  of 
the  opinion  may  not  hei  so  manifest.  The 
construction  which  was  adopted  at  an 
early  period  of  our  Judicial  history  ip  con- 
venient In  practice,  affects  no  one's  rights 
injuriously,  has  become  well  understood 
by  the  profession,  and  will  be  adhered  to. 
It  was  said  on  the  argument  that  there 
are  some  unreported  case«  at  variance 
with  these  views.  We  bare  nut  had  the 
opportnnity  ot  looklns  Into  those  cases, 
or  of  examining  the  fcrounds  upon  whtcb 
the  decisions  proceeded;  but  we  feel  con- 
strained to  say  that.  If  they  are  at  vari- 
ance with  Lindley  v.  Wallts,  supra,  they 
must  be  regarded  as  overruled.  The  re- 
spondent's motion  to  dismiss  the  appeal 
cannot,  therefore,  prevail. 

2.  This  leaves  the  question  presented  by 
the  demurrur  to  the  complaint  to  be  dis- 
posed of.  The  object  of  the  action  Is  to  re- 
cover the  amount  realized  from  the  sale  ot 
the  property  of  plaintiff's  intestate  over 
and  above  the  amount  ot  the  decree  made 
in  the  foreclosure  suit.  Subdivision  3,  § 
296,  Hill,  Code,  directs  that,  upon  the  re- 
turn of  tbf^  execution,  the  sheriff  shall  pay 
the  proceeds  of  tbesale  totheclerk.  There 
is  no  allegation  in  the  complaint  that 
the  defendant  failed  to  perform  that  plain 
duty.  In  the  absence  ot  some  allegation 
by  the  plaintiff  to  the  contrary,  the  ordi- 
nary presumption  must  prevail  that  offi- 
cial duty  has  been  regularly  performed. 
Subdivision  15,  §  776,  Id.  Upon  the  argu- 
ment there  was  considerable  dlscussit^n 
whether  a  demand  was  necessary  before 
the  commtnceroent  of  the  action.  The 
rule  seems  to  be,  where  the  officer  cannot 
exonerate  himself  by  the  payment  of  the 
money  Into  court,  a  demand  Is  Jiecessary. 
Muriree,  Sher.  §  962  ;  8ims  v.  Anderson.  1 
Hill,  (8.  G.)  394;  Church  v.  Clark,  1  Root, 
308;  DeLaGaTEaT.Booth,28Tex.  478.  But 
the  decision  of  this  question  is  unneces- 
sary, for  the  reasons  already  suggested. 

3.  Defendant's  counsel  suggested  that 
the  plaintiff  in  his  representative  capacity 
was  not  entitled  to  the  money  sought  to 
be  recovered  for  tlie  purposes  of  adrainla- 
tratioD,  for  the  reason  tliat  the  same  is  to 
be  regarded  as  land,  end  the  widow  ot 
the  estate  would  be  entitled  to  dower 
therein.  The  better  view  is  that  the  wife's 
inchoate  right  ot  dower  in  the  husband's 
lands  follows  the  surplus  moneys  raised 
by  a  sale  In  virtue  of  the  power  of  sale  In 
a  morteage  executed  by  her  with  her  hus- 
band, and  will  be  protected  against  the 
claims  ot  her  husband's  creditors.  Yartie 
T.  Underwuod,  18  Barb.  661.  She  has  a 
dower  In  the  surplus  as  she  bad  In  the 
land  before  sale.  Matthews  v.  Duryee,  45 
Barb.  69.  But  this  right  of  the  widow  to 
dower  In  this  money  In  no  manner  Inter- 


feres with  the  right  of  the  administrator 
to  the  possession  and  control  ot  the  prop- 
erty ot  the  deceased,  both  real  and  iter- 
sonal,  and  to  receive  the  rents  and  profits 
thereof,  until  the  administration  is  com- 
pleted, or  the  same  is  surrendered  to  the 
heirs  or  devisees  by  order  of  the  court  or 
Judge  thereof.  Hill.  Code,  1120.  No 
doubt  the  county  court  ot  Polk  coanty 
will,  at  the  proper  time,  make  the  neces- 
sary orders  In  respect  to  this  fund,  to  fully 
secure  her  dower  Interest  In  this  fund,  and 
il  an  order  should  be  made,  which  injuri- 
onsly  atfecta  her  interests,  it  will  be  time 
enough  for  her  to  complain.  In  any  event, 
the  sheriff  does  not  represent  herlnterests, 
nor  can  her  rights  be  litigated  In  this  case. 
If  the  plaintiff  shall  hereafter  apply  to  the 
county  clerk  of  Polk  county  for  this 
money,  and  fall  to  receive  it,  he  will  then 
bo  entitled  to  such  remedy  as  the  law  af- 
fords In  such  case  against  the  defaulting 
officer.  But  in  this  action,  the  court  la 
anable  to  atford  him  any  relief.  Let  the 
Judgment  be  affirmed. 


(»  Or.  iH) 

State  ex  re/.  Durkheiuer  et  <(/.t.Grace. 
(Supreme  Court  qf  Oregon.  Deo.  8,  1890.) 
SIahdaiiu»— Fabtixs— Commr-BBAT  Election. 

1.  When  the  guestioa  is  one  of  public  right, 
and  the  object  of  the  mandamus  is  to  enforce 
the  performance  of  a  public  duty,  it  ig  sufficient 
for  the  relator  to  show  that  he  is  a  oitiaen  of  the 
county,  and  as  sDch  is  interested  in  theexecatioa 
of  tbe  laws. 

2.  Where  an  act  of  the  legislature,  after  pro- 
viding that  the  town  ot  Harney  shall  be  the  tem- 
porary cous^-seat  of  the  coanty,  (which  was  a 
newly- organized  county,)  until  otherwise  located, 
as  provided  by  the  act,  jproceeds:  "i^t  the  next 
general  electicmthequestumof  the  location  of  the 
county-seat  shall  be  submitted  to  the  legal  voters 
of  the  county,  and  the  place  receiving  a  majority 
of  all  the  votes  cast  shall  be  the  permanent  coun- 
ty-seat of  the  county,  "—held,  that  the  woi-ds  "a 
majority  of  all  the  votescast"  refers  to  the  "place" 
receiving  them,  and  means  on  "the  question  of 
the  locaUon  of  the  county-seat, "  and  not  on  some 
Other  question,  for  wliioh  rmea  may  have  been 
capt  at  such  election. 

ISyUaJrm  by  the  Court.) 

Appeal  from  circuit  court,  Harney  coun- 
ty ;  M.  D.  Clifford,  Judge. 

This  is  a  proceeding  for  a  mandamus  to 
require  and  direct  the  defendant  tp  keep 
the  office  of  county  clerk  in  the  town  of 
Burns,  the  alleged  county -seat  ot  Harney 
county.  The  tacts,  in  snbstanee,  are 
these:  The  petitioners  allege  that  they  are 
residents  within  the  county  and  legal  vot- 
ers and  tax-payers  therein,  etc.,  and  that 
the  town  of  Bums  is  situated  in  said  coun- 
ty of  Harney;  that  tbe  defendant  was 
and  now  is  the  duly  qualifleo  and  elected 
county  clerk  ot  said  county,  and,  by  virtue 
ot  his  official  position,  is  now,  and  nt  all 
of  said  times  has  been,  In  tbe  possession 
of  the  public  records,  documents,  etc., 
which,  by  the  laws  of  the  state,  are  rec- 
ords of  the  county  clerk's  office,  and  that 
the  Hame  are  now.  and  have  been  at. all 
times,  held  and  kept  by  him  in  the  town 
of  Harney,  within  said  county;  that  by 
an  act  of  the  legislative  assembly,  ap- 
proved February  1889,  the  county  ot 
Harney  was  created  one  of  the  counties  of 
the  state  ot  Oregon,  and  that,  among  oth- 
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V  ttalngi.  It  was  provided  that  the  said 
town  of  Harney  etaoald  be  the  temporary 
eoanty-seat  antfl  otherwise  located  by 
Bald  act.  which  further  provided  that,  at 
the  next  general  election,  etc.,  the  question 
of  the  permanent  location  of  the  county- 
Beat  of  said  cuunty  should  be  submitted 
to  the  legal  voters  of  said  county,  and 
that  the  place  receiving  the  lareeut  major- 
ity of  all  the  votes  cast  therefor  should  he 
the  connty-seat  of  said  county,  etc. ;  that 
the  permanent  location  of  tlie  name  was 
duly  submitted  to  the  le^ol  voters,  as  pro- 
vided by  said  act,  and  thereafter  tlie  vote 
cast  was  duly  caovasHed.  etc. ;  that  upon 
■uch  eanrasB  It  was  found  tbat  the  town 
of  Burna  received  512  votes,  all  of  which 
were  so  polled  and  voted  by  the  lepal  vot- 
ers of  said  county  In  favor  o(  locatinK  the 
eoanty-seat  at  Bums,  and  tliat  said  612 
votfts  was  a  full  majority  of  all  the  votes 
cast  at  said  elnction  on  the  said  question 
of  the  permanent  location  of  the  county- 
seat  nl  said  county,  etc.,  and  that,  by  rea- 
son thereof,  the  said  town  of  Burns  be- 
came the  permanent  county-seat  of  said 
Harney  county,  and  is  the  only  proper 
and  le^al  place  in  saUl  county  for  keep- 
ing the  county  records,  flies,  documents, 
etc.,  of  which  the  defendant  herein  now 
holds  and  baa  possession  and  custody 
thereof  as  said  county  clerk,  and,  by  vir- 
tue of  the  act  as  aforesaid,  the  town  of 
Bams  is  the  only  legal  place  In  snld  county 
wliere  the  office  of  county  clerlt  can  be  le- 
gally held,  etc.;  that  the  defendant,  as 
such  county  dork,  now  keeps  and  main- 
tains, etc.,  all  said  records,  tiles,  etc.,  at 
the  town  of  Harney,  and  conducts  the 
otUre  and  othclal  business  there,  and  all  of 
which  is  against  the  will  of  the  legal  vot- 
ers of  said  county,  and  tbat  the  defendant 
anlawfully  refuses  to  recognize  said  town 
of  Burns  as  the  said  permanent  county- 
seat,  and  unlawfully  neglects  and  refuses 
to  remove  the  records,  etc.,  from  Harney 
to  the  said  town  of  Bums;  that  the  de- 
fendant refuses  tor  the  reason  that  he  says 
that  the  said  town  of  Bum?  did  not  re- 
ceive the  majority  of  all  the  votes  cast, 
etc.,  but  your  petitloaers  allem*  that  the 
total  of  all  the  votes  cast  at  the  election 
upon  the  question  of  the  permanent  coun- 
ty-neat was  the  sum  total  ol  1,010  votes, 
and  no  other  or  greater  number;  tliat,  by 
reason  of  such  neglect  and  refusol,  etc., 
yonr  petitioners  pray,  etc.  Upon  this  pe> 
titlon  an  order  was  made  for  the  issuance 
of  a  peremptory  writ,  from  which  this  ap- 
peal Is  taker.. 

WiUiumaA  Wood  and  RnlbR  MalIory,tw 
plaintiffs.  Thornton  Wniiuma  AXitX  W.  W. 
Tbuyer,  for  defendant. 

Lord,  J.,  {atter  Btnting  the  ibets  aa 
Above.)  Two  questions  are  pi'^euted  by 
this  record:  (1)  Tbat  the  petitioners,  as 
relators,  do  not  have  such  an  interest  in 
the  subject-matter  as  to  authorize  them 
to  institute  Huch  a  proceeding;  and  (2) 
that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
In  that  It  does  not  show  that  the  town  of 
Barns  in  the  election  received  a  majority 
of  the  votes  cast  for  a  permanent  county- 
seat  as  found  by  the  cauvass  of  such 
votes.   Cpon  the  first  point  the  conten- 


tion Is  tbat  the  fact  Hxat  the  petlttonen 

are  residents,  legal  voters,  and  tax-payers 
of  Harney  county,  does  not  vest  lu  them 
any  particular  Interest  or  right  distinct 
from  the  public  at  large.  Our  statute 
provides  that  the  writ  shall  beallowed  by 
the  court  or  Judge  thereof,  upon  the  peti- 
tion, verified  as  a  complaint  In  an  action, 
of  the  pr'i'ty  beneficially  Interested.  Hill's 
Ctjde,  §  5iU.  It  has  been  held  that  a  petl- 
tlonsr,  who  is  a  tax-payer  within  the  dis- 
trict of  which  the  defendant  is  assessor.  Is 
"a  party  beneficially  interested " In  having 
all  the  taxable  property  in  the  district 
assessed.  Hyatt  v.  Allen,  54  Cal.  360. 
And  it  would  seem,  npon  like  prlDclple, 
that  the  petitioners,  who  are  voters  and 
tax-payers  within  the  county  of  which 
the  defendant  Is  county  clerk,  is  "a  party 
beneficially  interested"  In  having  the  rec- 
ords of  the  county  clerk's  ofiice  at  the 
county-seat  of  tbe  connty,  and  is  therefore 
a  proper  party  to  petition  for  the  issu- 
ance of  the  writ.  But,  if  there  should  be 
any  doubt  on  the  suggested  aualogy  to 
Justify  its  Issuance,  tbe  case  of  State  v. 
Saxton,  11  Wis.  2S,  discloses  that  one  of 
the  reasons  assigned  for  quashing  the 
writ  there  was  that  the  relator  did  not 
state  any  right  which  eatitled  him  to  the 
relief  prayed  tor;  yet  the  court  denied  the 
motion,  holding  that  a  proceeding  by  a 
writ  of  mandamus  was  the  proper  remedy 
to  test  the  result  of  an  election  as  to  the 
removal  of%  county-seat,  and  to  compela 
sheriff  or  other  connty  officer  to  hold  or 
keep  his  office  at  the  place  to  which  It  is 
alleged  to  have  been  removed.  When  tbe 
question  is  one  of  public  right,  and  the 
objmt  of  the  mancfamus  is  to  enforce  the 
performance  ot  a  public  doty,  it  Is  suffi- 
cient for  the  relator  to  show  that  he  Is  a 
resident  and  citizen  of  the  county,  and  as 
such  is  interested  in  tbe  execution  ot  the 
laws.  State  v.  Ware.  18  Or.  S80, 10  Pac. 
Kep.  886. 

That  the  defendant,  as  county  clerk, 
should  keep  the  office  of  county  clerk  at 
the  county-seat,  as  required  by  law,  is  the 
subject-matter  In  which  the  relator  as  a 
citizen  and  voter  of  tbe  county  bas  a  gen- 
eral Interest,  and,  in  the  absence  of  any. 
other  objection  affecting  the  remedy  by 
mnudamus,  that  interest  Is  suftlcient  to 
enable  him  to  maintain  this  proceeding. 
When  the  law  appoints  a  place  lor  acuun- 
ty-Hcat.  and  fixes  Its  officers  thereat,  it  Is 
a  mutter  of  public  right  In  which  all  the 
citizens  ot  the  county  are  interested,  and 
the  officers  should  be  kept  at  that  place  for 
tbe  transaction  of  the  public  bueinetjH.  Such 
being  the  case  the  relntoi-a,  as  residents, 
voters,  and  tax-payers,  are  parties  "bene- 
ficially interested"  In  tlie  excution  of  the 
laws,  and  as  such  are  entitled  to  enforce 
tbe  performance  of  duty  nhi(>h  devolves 
upon  such  ottlcers  to  keep  their  offices  at 
the  county-seat  by  the  writ  of  mandamus. 
While  the  authorities  indicate  some  di- 
versity of  judicial  opinion  upon  tbe  ques- 
tion whetlier  private  persons  can  sue  out 
the  writ  to  enforce  the  performance  of  a 
public  duty,  unless  Its  neglect  entails  some 
special  injury,  or  affects  some  particular 
Interest,  the  decided  preponderance  ot 
American  authority,  Mr.  Justice  Stronq 
thinks.  Is  "in  favor  ot  the  doctrine  tbat  & 
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private  peraon  may  iDOTeforamazi//amt/s 
to  enforce  a  public  duty  not  due  to  tbe 
government  as  such  without  the  interven- 
tion of  the  government  law  officers." 
Railroad  Co.  v.  Hall.  91  D.  8.855.  The  writ 
is  no  lon^r  ref^arded  In  this  country  or 
England  an  prerogative  in  its  nature;  nor 
does  the  right  to  it,  nor  the  power  to  Issue 
It,  depend  upon  any  of  the  privileges  or 
preroKutivea  of  power,  but  it  Is  treated 
ad  an  ordinary  process  in  those  cases  to 
which  it  is  applicable.  Hence,  as  the 
question  at  bar  is  one  of  public  right,  and 
the  object  of  the  ;nao(/aiu us  is  to  enforce 
tbe  performance  of  a  public  duty,  the  peo- 
ple being  regarded  aa  the  real  parties  In  In- 
terest. It  Is  not  necessary  that  the  relators 
Bbouid  show  any  special  interest  or  par- 
ticular right  to  be  aRected  by  the  result. 

It  is  next  assigned  as  error  that  tbe 
petition  does  not  show  that  the  town  of 
Burns,  at  the  election  referred  to  therein, 
received  a  majority  of  the  votes  cast  there- 
at for  the  permanent  location  of  the  coun- 
ty-seat. This  objection  Involved  at  the 
argument  two  contentions:  (1)  That  the 
facts  stated  In  the  petition  wei*e  Insuffi- 
cient to  constitute  a  cause  of  action;  and, 
(2)  assuming  them  to  be  sufficient,  that 
it  Is  not  enough  for  tbe  town  of  Burns  to 
have  received  a  majority  of  all  the  votm 
cast  npon  tbe  connty-seat  question,  bat 
that  the  petition  mnst  show  that  It  re- 
ceived a  majority  of  ail  the  votes  at  said 
election  for  any  and  every  patpoee.  The 
objection  upon  the  first  point  is  to  the 
effect  that  the  petitlonei-s  do  not  allege 
that  it  appeared  from  said  canvass  that 
said  512  votes  so  cast  was  a  full  and  com- 
plete majority  of  all  tbe  votes  cast  at  said 
election,  etc.,  nor  exhibit  any  copy  of  the 
canvass,  etc..  but  the  petition  does  allege 
that  the  permanent  location  of  the  coun- 
ty-seat was  duly  submitted  to  the  legal 
ToterH,  as  provided  by  the  act,  and  that 
thereafter  the  vnteso  cast  at  such  election 
was  duly  and  regularly  canvassed  as  by 
law  In  such  cases  made  and  provided*  and 
that,  upon  Hoch  canvass,  it  was  found 
■  that  the  town  of  Bums  received  612  votew. 
all  of  which  number  of  512  votes,  as  polled 
and  voted  by  the  legal  voters  aforesaid,  in 
favor  of  establishing  the  county-seat  of 
said  Harney  county,  at  the  said  town  of 
Burns,  and  that  the  said  512  votes  was  a 
full  and  complete  majority  of  all  the  votes 
cast,  etc.,  and  that  the  total  sum  ot  all 
the  votes  cast  npon  the  permanent  loca- 
tion of  tJie  county -seat  was  the  sum  total 
of  1,016  votss,  and  no  other  or  greater 
number.  As  the  objection  treats  the  facts 
alleged  as  upon  demurrer,  taking 'them  as 
true,  it  dots  appear  that  the  votes  were 
duly  canvassed  as  provided  by  law,  and 
that  it  was  found,  because  It  so  appeared 
from  the  canvass,  that  the  town  of  Burns 
received  512  votes,  which  was  a  full  and 
complete  majority  of  all  the  votes  so  cast. 
Nor  is  tbe  failure  to  attach  as  an  exhibit 
a  copy  of  the  canvass  fatal  to  the  suffi- 
ciency of  the  complaint,  for  that  is  to  be 
regarded  rather  as  evidence  of  the  facts  to 
be  aJileged.  It  must  be  said, however, that 
cbeee  facts,  although  somewhat  Inartl- 
flcially  alleged,  nevertheless  present  issua- 
ble matter  which  cannot  stand  confessed 
or  admitted  without  conceding  the  town 


of  Burns  to  be  the  permanent,  l^al  conn* 
ty-seat,  and  putting  the  defendant  In  de- 
fault In  the  performance  of  a  public  duty. 
It  is  manifest,  then,  that  the  trial  court 
ought  not  to  have  allowed,  upon  the  state 
of  facts  presented  by  the  petition,  a  per- 
emptory, but  an  alternative,  writ  to  be 
Issued,  for  the  defendant  may  set  up-as  a 
defenne  that  tbe  conDty-seat  has  not  becm 
removed  from  Harney  to  Bums  by  a  vote 
of  the  people,  or  some  other  proper  defense 
which  he  may  have  to  the  action,  and  as 
the  case  of  State  v.  Saxton,  supra,  shows 
he  may  do. 

The  next  question  preiiented  la  that, 
while  tbe  petition  Bufficfently  ahowB  that 
the  town  of  Bums  received  a  majority  of 
the  votes  on  the  county-seat  question,  it 
does  not  show  and  allege  that  It  received 
a  majority  of  the  votes  cast  for  every  pur- 
pobeat  that  election;  that  fa  to  say  that,  if 
there  was,  at  the  time  of  the  election  upon 
the  county-seat  question,  an  election  for 
other  coonty  officers,  the  petition  must 
show  that  there  was  a  larger  number  of 
votes  case  upon  tbe  county-seat  question 
than  for  any  county  officer.  These  facts 
are  not  alleged,  nor  Is  it  necessary,  nnlCHS 
the  act  requires  that  it  must  appear  that 
a  majority  ot  all  tbe  votes  cast  at  that 
election,  which  was  a  regular  election, 
and  Included  tbeelectlon  of  county  officers, 
were  In  favor  ot  permanently  locating  the 
county-seat  at  the  town  of  Bums,  and 
not  a  majority  of  the  rotes  cast  upon  tbe 
single  question  of  permanently  locating 
the  county-seat.  The  act,  after  providing 
that  the  town  of  Harney  shall  be  tha 
temporary  county -seat  of  the  county  until 
otherwise  located,  otc,  provides  that,  '*at 
the  next  general  election,  the  question  of 
the  location  of  a  county-seat  shall  be  sub- 
mitted to  the  legal  voters  of  the  county, 
and  the  place  receiving  the  majority  of  all 
the  votes  cast  shall  be  the  permanent 
county-seat  of  the  county."  Sess.  Laws 
18S9.  p.  17.  Under  this  statute  the  conten- 
tion of  counsel  for  the  relator  Is  that  It  is 
sufficient  to  allege  and  show  that  the  town 
ot  Bums  received  a  majority  of  all  tbe 
votes  cast  upon  the  county-seat  question, 
and  that  the  fact  that  It  wa«  a  general 
election,  and  other  county  officers  were 
elected  at  the  same  election,  cannot  aRect 
the  plain  intention  that  it  is  a  majority  of 
tbe  votes  cast  upon  the  county-seat  ques- 
tion that  is  to  govern.  In  some  of  the 
states  there  Is  a  constitutional  provision 
restricting  tbe  removal  of  tbe  county-seat 
without  the  consent  of  the  majority  of  the 
legal  voters  of  the  connty,  and  in  such 
cases,  where  two  or  more  questions  are 
submitted  at  tbe  sameelectlon.it  has  been 
held  that  it  must  appear  that  a  majority 
of  the  voters  at  that  election  had  cast 
their  votes  In  favor  of  removal  before  the 
county-seat  could  be  changed.  Section  5, 
art.  7,  Const.  111.,  provides  that  "no  coun- 
ty-seat shall  be  removed  until  the  point  to 
which  it  Is  proposed  to  be  removed  shall 
be  fixed  by  law,  and  a  majority  of  tb* 
voters  of  the  county  shall  have  voted  in 
favor  of  Its  removal  to  such  point."  In 
People  V.  Wiant.  48  III..  264,  where  this  cob- 
stltutlonal  provision  was  interpreted,  it 
was  Iield  that,  where  an  election  on  the 
question  of  the  removal  of  a  connty-oeat 
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bappens  to  be  held  at  the  same  time  there 
iB  another  election,  ae  for  a  circuit  Judge, 
the  votes  cast  on  the  single  question  of  re- 
uoval  will  not  govern  as  to  whether  a 
majurlty  of  all  the  legal  rotes  ot  the 
county  were  giTen  In  favor  of  removal; 
but  it  muBt  appear  that  a  majority  ot  all 
the  votes  cast  at  that  election  were  ko 
given.  In  Bayard  v.  Klinge,  16  Minn.  249, 
(Gil.  aai,)  It  Is  held  that  when  the  consti- 
tution provides  that  a  question  roust  be 
submitted  to  a  vote  of  the  electors  of  the 
county,"  and  requires  "a  roajority  ol  the 
electors  voting  thereon,"  It  means  a  ma- 
jority of  the  electors  who  vote  at  such 
decttoD,  aod  not  merely  of  them  Totiojc 
on  thepartlcnlarqnestlOD.  Inconsonance 
with  tbis  principle,  where  the  w  ordR  of 
the  constitntiou '  were  "a  majority  of  the 
legal  voters  of  said  county,"  It  waa  held, 
in  State  v.  Lancaster  Co.,  6  Neb.  474,  that 
it  does  not  mean  a  majority  ot  those  vot- 
ing on  the  qaestion  to  be  submitted,  but 
a  majority  of  all  the  legal  voters  of  the 
county.  See,  also,  County-Seat  ot  Linn 
Countv,  15  Kan.  530;  State  v.  Sutterfleld, 
54  Mo.  396;  Braden  v.  Stumph.lt!  Lea,581; 
Vance  v.  Austell,  45  Ark.  400. 

Where  county-seats  have  been  located, 
and  there  are  constitutional  provisions  re- 
stricting such  removal  to  the  majority  ot 
the  legal  votera  of  the  county,  or  without 
the  consent  ot  the  majority  ot  the  electors 
of  the  county,  the  reasons  are  various  and 
manifest  why  It  has  been  construed  and 
held  under  constitutional  rostrlctlons  ot 
this  character  to  mean  a  majority  of  alt" 
the  votes  cast  at  such  election ,  when  there 
are  means  ot  ascertaining  that  fact,  as 
by  the  vote  tor  some  county  officer  at 
the  same  election  Bat  In  this  state  there 
are  no  constitutional  restrictions  in  re- 
spect to  this  matter,  and  the  Intention  ot 
the  statute  must  be  collected  from  Its  lan- 
guage, and  the  purpose  it  was  designed 
to  Hubserve.   It  Is  not  the  case  of  the  re- 
moval of  a  county-seat  once  permanently 
located,  but  of  'a  hew  county  with  its 
conuty-seat  temporarily  located,  and  an 
act  of  the  legislature  providing  a  meth- 
od for  the  voters  of  the  county  to  de- 
termine the  place  where  their  county-seat 
may  be  permanently  located.    The  only 
qnestlon,  then,  involved  Is  the  construction 
ot  the  sectionclted.   Boesltmean  amajor- 
Ity  of  all  thevotescast  at  such  general  elec- 
tion, or  a  majority  ot  all  the  votes  cast  on 
the  question  ot  the  location  ot  the  connty- 
aeat?   While  the  section  provides  that  the 
question  ot  the  location  shall  be  submit- 
ted to  the  voters  at  the  next  general  elec- 
tion, the  object  of  such  submission  Is  to 
detprmine  the  place  where  It  shall  be  per- 
manently located  by  a  "majority  of  all  the 
votes  cast."  Its  language  Is,  "the  place 
receiving  the  majority  ot  all  the  votes 
east. "  and  not  a  majority  ot  all  the  vot- 
ers of  the  county,  which,  as  we  have  seen, 
as  a  constitutional  restriction,  or  in  a 
etatate,  (State  v.  Winkelme]er,85  Mo. 108,) 
when  some  other  question  was  presented 
at  the  same  election,  and  the  vote  showed 
a  larger  vote  than  on  the  county-seat 
aueetlon,  furnished  clear  and  decisive  evi- 
dence that  a  majority  ot  the  legal  voters 
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of  the  county  had  not  voted  for  such 
change  of  location.  "  The  place  receiving 
the  majority  of  all  the  votes  cast"  neces- 
sarily relates  to  the  question  of  locating 
the  county-aeat,  and  not  to  some  other 
question  which  may  be  Involved  at  such 
general  election,  and  means  -that  the 
-place  receiving  the  majority  ot  all  the 
votes  cast"  on  that  qucKtlon  "shall  be  the 
permanent  county-seat  of  the  county." 
This  seems  to  us  to  be  the  plain  Intent  ot 
the  statute  In  view  ot  Its  language  and  the 
purpose  to  be  subserved.  In  State  v.  Ech- 
ols, 41  Kan.  1,  20  Pac.  Rep.  523,  thestatute 
provided  that,  "after  said  election,  the 
ballots  on  said  question  shall  Iwcanvassed 
In  the  same  manner  as  in  the  election  of 
county  oificers.  and,  If  a  majority  of  all  the 
votes  cast  shall  be  In  favor  ot  establishing 
such  high  school,"  the  county  commis- 
sioners are  required  to  appoint  trustees, 
etc.,  and  the  court  held  that,  where  an 
election  Is  legally  called,  etc.,  to  determine 
whether  a  county  high  school  shall  be  es- 
tablished, and  at  which  a  majority  of  the 
votes  cast  npon  the  proposition  are  in  fa- 
vor of  the  same,  the  proposition  will  be 
adopted,  although  It  may  not  have  re- 
ceived a  majority  of  all  the  votes  cast 
upon  other  questions  submitted  at  the 
same  election.  In  Walker  v.  Oswald,  68 
Md.  146,  11  Atl.  Rep.  711,  the  conrt  held 
that  the  rule  that,  when  an  election  is  held 
at  which  the  subject-matter  is  to  be  de- 
termined by  a  majority  ot  the  voters  en- 
titled to  cast  ballots  thereat,  those  ab- 
senting themselves,  and  those  who,  being 
present,  abstain  from  voting,  are  consid- 
ered as  acquiescing  in  the  result  declared 
by  those  actually  voting,  applies  equally 
where  at  a  general  election  the  measure, 
though  receiving  a  majority  of  the  votes 
cast  on  that  subject,  failed  to  receive  a 
majority  of  the  votes  cast  npon  some 
other  subject.  See,  also,  Cass  Co.  v. 
Johnston,  95  0.  S.  369 ;  Gillespie  v.  Palmer, 
20WIS.572;  Sanlord  v.Prentice,28  Wis.a58. 
Under  provisions  of  this  sort,  as  distin- 
guished from  thf»e  recognizing  **a  ma- 
jority of  the  legal  voters  ot  the  county," 
the  cases  cited  sustain  the  ai^ument  that 
the  assent  ol  those  voting  on  the  subject 
or  question  was  to  be  presumed  by  their - 
silence  as  acquiescing  In  the  action  ot  the 
majority.  Keeping  this  distinction  In 
mind,  and  that  the  provision  of  our  stat- 
ute was  to  secure  the  permanent  location 
of  a  county-seat  In  a  new  county  In  which 
its  county-seat  had  only  been  temporarily 
located,  and  we  think  the  words  "the 
place  receiving  a  majority  ot  all  the  votes- 
cast"  means  cast  on  "the  question  ot  the 
location  of  the  county-seat,"  and  not 
cast  upon  some  other  question  which  may 
have  been  voted  on  at  that  election.  In 
this  view  the  complaint  was  not  defective, 
and  the  objection  cannot  prevail.  As  the 
facts  alleged  were  traverslble,  an  alterna- 
tive writ  should  have  been  allowed,  which 
the  argument  Indicated  would  have  been, 
except  for  an  excusable  Inadvertence  or 
mistake.  It  follows  that  the  Judgment 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  proceed  in  accordance 
with  this  opinion. 
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Cook  v.  City  of  Albina. 

{Supreme  Court  of  Oregon.  Dec.  16,  1890.) 

_Appbal— Tbakboript  Fu^  Prematubblt. 
A  transcript  filed  ia  this  court  before  the 
time  allowed  by  law  for  ezceptii^  to  sofllolency 
of  the  sureties  oa  the  appeal  is  filed  premaTurely, 
and  such  appeal  is  not  perfected  by  afterwards 
iUing  a  new  undertaking  in  the  court  below  with- 
oat^ave,  and  more  than  10  days  after  the  serv- 
ice of  notice,  nor  by  bavins  the  surety  Justify  on 
notice  more  than  5  days  after  such  exception. 

iSyllabiu  by  1M  Court.) 

Appeal  from  circuit  conrt,  Maltoomah 
county;  E.  D.  Shattuck,  Judge. 

The  notice  of  appeal  in  this  case  was 
served  on  the  Ist  day  of  Mar<-h,  1890.  The 
undertaking  on  appeal  was  filed  the  same 
day.  The  transcript  was  filed  tn  this 
court  ou  the  4th  day  of  March,  1890.  The 
case  was  contiaued  at  the  March  term. 
On  the6tb  day  of  March.  1890,  the  respood- 
eut's  attorney  Rave  notice  that  he  3xcept- 
ed  to  the  sufficiency  of  the  sui-etles  on  ap- 
peal. On  the  15th  day  ol  October,  1890, 
the  appellant's  counsel  gave  notice  that  he 
woulil  produce  the  surety  before  the  clerk 
on  the  17tli  of  October,  1890,  lor  the  pur- 

Sose  of  justifying.  On  that  day  a  new  un- 
ertaking  with  the  same  surety  was  ex- 
ecuted and  filed  in  the  court  below.  The 
eald  L.E.  Thompson,  surety,  also  justified 
as  surety  on  the  previous  undertaking,  of 
which  fact  the  clerk  made  and  filed  a  cer- 
tificate. The  present  term  of  this  court 
commenced  on  the  8tU  day  of  October, 
1890.  On  the  13th  day  of  said  month,  on 
motion  of  appellant,  he  was  allowed  time 
in  which  to  perfect  his  appeal. 

John  M.  Oearin,  for  appellant.  P.  L. 
Willis  and  C.  H.  C&rey,  for  respondent. 

Strahan,  C.  J.,  {after stating  tbefucts  as 
ahore.)  The  respondent's  motion  to  dis- 
miss the  appeal,  fur  the  reason  that  the 
same  has  never  been  perfected  as  requireJ 
by  law,  was  submitted  under  the  direc- 
tion of  the  court,  with  an  argument  upon 
the  merits.  Also,  appellant  filed  a  motion 
tor  leave  to  be  permitted  to  file  an  under- 
taking on  appeal  In  this  court  now,  which 
was  also  submitted  with  an  argument  on 
the  merits.  As  will  be  seen  from  the  state- 
ment of  facts,  the  appellant  filed  his  tran- 
script in  this  court  prematurely,— that  Is, 
before  the  respondent's  time  allowed  by 
law  for  excepting  to  the  sufficiency  of  the 
sureties  had  expired;  and  within  the  time 
allowed  by  law,  the  respondent  did  ex- 
cept to  the  auffictency  of  the  surety.  In 
a  similar  ce.80  It  was  held  by  this  court 
that,  in  legal  contemplation,  there  was 
no  undertaking  for  the  appeal.  Sinilson 
V.  Slmison,  9  Or.  335.  Whether,  as  In  this 
case,  when  the  transcript  la  filed  In  this 
court  prematurely,  and  "before  the  appeal 
Is  or  can  bo  perfected  in  the  court  below, 
this  court  acquires  any  jurisdiction  to  al- 
low anything  to  be  done  here  by  way  of 
perfecting  the  appeal  may  well  be  doubt- 
ed. At  the  time  the  transcript  was  filed 
in  this  court,  the  cause  was  still  pending 
In  the  court  below,  for  the  purpose  of  the 
Justification  of  the  surety.  It  Is  only  from 
the  expiration  of  the  time  allowed  to  ex- 
cept to  the  BureCles  In  the  andertablng,  or 
from  the  Jnstlfication  thereof,  If  excepted 
to,  that  the  appeal  shall  be  deemed  pertect- 


(Or. 


ed.  Subdivision  4,  §  537,  aill's  Code.  Tbe 
appeal  was  Inchoate  and  Imperfect,  then, 
when  tbe  transcript  was  filed,  and,  fn 
such  state  of  the  record,  It  may  well  be 
doubted  whether  this  court  ever  acquired 
any  jurisdiction  over  the  appeal.  But, 
waiving  this  objection,  the  appeal  Is  still 
imperfect.  At  the  present  term, on  tbe  ap- 
plication of  the  appellant'a  attorney,  he 
was  allowed  time  In  wblch  to  perfect  hia 
appeal.  He  did  not  specify  In  what  par- 
ticular he  deemed  his  appeal  Imperfect, 
and  the  court  was  not  then  advised  of  the 
state  of  the  record.  Instead  of  applying 
for  leave  to  file  an  undertaking,  he  gave 
notice  of  the  Justification  of  the  surety  on 
the  first  undertaking  long  after  tbe  time 
fixed  by  law  for  such  Jastificatlon,  and  he 
also  filed  a  new  undertaking  in  the  court 
below.  None  f  these  proceedings  tended 
in  any  way  to  perfect  or  aid  the  appeal. 
To  assume  the  authority  of  allowing  an 
undertaking  to  be  filed  at  the  last  mo- 
ment, nnder  all  the  circumstances,  would 
be  going  a  step  beyond  any  precedent  to 
be  found  In  this  court.  For  the  reason 
tb^t  the  transcript  was  filed  before  tbe 
appeal  was  perfected,  and  for  the  further 
reason  that  no  sufficient  undertaking  baa 
been  given,  as  requii*ed  by  law,  the  ap- 
peal must  be  dismissed. 


00  Or.  1*2) 
HoGDE  V.  CiTT  OP  Albina  et  ah 
(Supreme  Court  of  Oregon.   Dec.  16,  1890.) 
Dbdioation— Map  ob  Plat— Evidence. 
1,  In  order  to  constitute  a  dedication  by^parol, 
there  must  be  some  acts  proved  evincing  a  clear 
intention  to  dedicate  the  land  to  the  public  use. 

3.  Where  it  is  sousht  to  establish  a  dedicaticm 
by  the  sale  of  lots  with  reference  to  a  map  or 
plat,  the  extent  of  such  dedication  is  to  be  det^- 
mined  from  the  consideration  of  the  whole  map, 
the  object  being  to  ascertain  the  intention  of  the 
donor,  the  oardinal  rule  ot  construction  beln^  to 
give  effect  to  the  intention  of  the  party  as  mani- 
fested by  his  acts. 

3.  A  dedication  of  labd  to  the  public  use  is 
not  presumed,  but  must  appear  by  acts  and  decla- 
rations of  the  owner  of  such  a  public  and  delib- 
erate character  as  clearly  show  an  intention  on 
his  part  to  surrender  his  land  for  the  use  of  tbe 
public,  and  the  biirden  of  proof  is  on  the  party  as- 
serting such  dedication. 

4.  In  order  to  constitute  a  common-law  dedi- 
cation, the  owner's  acts  and  declarations  must  be 
deliberate,  unequivocal,  and  decisive,  manifest- 
ing a  positive  and  unmistakable  intention  to  per- 
manently abandon  his  proper^  to  the  public  use. 

fi.  when  the  owner  of  land  lays  out  a  town, 
and  records  a  plat  thereof,  on  which  streets  are 
dedicated  to  the  public,  and  it  is  sought  to  es- 
tablish another  and  different  dedication  by  the 
acts  and  conduct  of  the  owner,  in  exhibiting  to 
intending  purchasers  another  map  prepared  on 
the  same  day,  and  selling  lots  by  reference  to 
tbe  second  plat,  such  second  plat,  to  have  t^ls 
effect,  must  be  essentially  different  from  the  re- 
corded one,  showing  on  its  face  an  intention  on 
the  part  of  the  owner  to  mace  an  additlcmal  dedi- 
cation, 
(Syllabus  by  tiie  Cofwrt.) 

Appeal  from  circuit  court,  Multnomah 
county;  Loyai,  B.  Stearns,  Judge. 

The  plaintiff  being  the  owner  of  a  tract 
of  land  In  size  1,141  feet  north  and  soath, 
and  4US  feet  east  and  west,  within  the  cor- 
porate limits  ot  the  city  of  Albina,  on 
April  3,  188!>,  caused  an  addition  to  the 
city  to  be  laid  offt  of  which  onder  tbe  name 
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ofAlblna  Addition"  a  map  or  plan  was 
made, elgned, acknowledged,  and  recorded 
by  him,  representlDS  Bald  addition,  with 
ItB  streets,  lots,  and  blocks,  the  size  and 
width  thereof  beiufc  stated  thereon.  On 
thla  plan  or  map  a  strip  ol  land  about 
about  18  feet  wide  along  the  south  side  of 
block  I  was  dedicated  to  the  public  as  a 
part  of  Morris  street,  which,  together 
with  a  strip  of  land  adjoining  on  the 
Houtb  before  dedicated  bythe  owner  there- 
of, madeMonis  street  In  front  of  this  addi- 
tion aboac  46feet  wide.  That  prtorto  the 
platting  of  Aibina  addition.  Riverside 
addition,  which  lie^  west  of  and  adjoining 
the  Bailroad-Shops  addition,  which  lies 
south  of  and  adjoining  said  Alblna  addi- 
tion, and  Proebsters  addition,  which  lies 
south  of  and  adjoining  Blrerslde  addi- 
tion, had  each  been  laid  out,  platted,  and 
the  streets  therein  dedicated  to  the  public, 
and  the  platsthereof  duly  recorded..  That 
Morris  street,  extending  east  and  west  be< 
tween  Alblna  addition  and  Riverside  addi- 
tion on  the  north,  and  Railroad-Shops 
addition  and  Proebstel's  addition  on  the 
south,  and  between  Riverside  Addition, 
Is  60feet  wide,  and  between  Railroad-Shops 
addition  and  Alblna  addition  Is  46  teat 
wide,  according  to  thenaid  recorded  plats, 
the  soath  line  of  said  street  being  a  con- 
ttnooas  straight  line.  On  April  3,  1889, 
after  making  and  filing  the  plat  ol  Alblna 
addition  by  plaintiff,  he  caused  to  be  pub- 
lished and  exhibited  to  intending  pur- 
chasers a  map  ot  said  addition  upon  which 
is  represented  lots,  blocks,  and  streets, 
named  and  numbered,  the  same  as  on  the 
recorded  plat,  and  also  represented,  or  at- 
tempted to  represent  thereon,  the  streets 
and  public  ways  connecting  with  the 
streets  in  his  said  addition,  but  neither 
the  size  of  lots  or  blocks  nor  width  ot 
streets  are  marked  upon  said  last-named 
plat.  On  this  plat,  the  north  line  ot  Mor- 
ris street  Isrepresented  to  beaconttnuous, 
straight  line,  oat  Its  width  Is  not  marked 
on  the  map.nordoesthemap  indicate  that 
block  1  abutting  on  this  street  is  ot  any  lens 
width  than  theother  blocks  in  the  addition. 
That  prior  to  the  commencement  ot  this 
action,  plalntin  sold  and  conveyed  lots  In 
Alblna  addition  by  rderen<»  to  said  map, 
bnt  no  sales  were  made  by  lots  fronting 
on  Morris  street.  That  on  May  23, 1889, 
the  city  of  Alblna  duly  passed  an  ordi- 
nance providing  tor  the  time  and  manner 
ot  Improving  said  Morris  street  along  and 
in  front  of  Alblna  addition,  the  full  width 
thereof,  and  on  July  13.  1889,  the  city  duly 
entered  into  a  contract  with  defendant 
Blchardaon  for  the  Improvement  ot  said 
Morris  street,  according  to  said  ordinance, 
to  the  full  width  ot  eOfeet.  That  Klchard- 
aon  commenced  the  improvement  of  said 
ntreet  tu  the  width  ot  60  feet,  and,  in  do- 
ing BO,  entered  upon  a  part  of  said  street, 
— a  atrip  ot  land  14  feet  wide, — from  the 
south  side  of  block  1,  Albina  addition,  as 
appeared  on  therecorded  plat.  Whereup- 
on plt^ntiff  began  this  suit  tor  an  Injunc- 
tion to  restrain  the  defendants  from  enter- 
ing upon  said  strip  of  land.  A  trial  In 
the  court  below  resulted  In  a  decree  in  fa- 
vor of  the  plaintltr,  from  which  thlB  appeal 
Is  taken. 

P.  L.  wails  and  C.  U,  Cunyt  (or  appel- 


lants. H.  W.  Bogue  and  C.  Af.  Jdleman, 

for  respondent. 

Bean,  J.,  {after  8ta.tlng  the  fkcts  aa 
Above.)  The  contention  of  the  defendants 
Is  that  plaintltt,  by  making  and  exhibit- 
ing to  Intending  purchasers  the  second 
map  or  plat  ot  Albina  addition  Bhowing 
the  north  line  of  Morris  street  to  be  a 
continuous  straight  line,  and  by  selling 
lots  with  reference  to  this  plat,  thereby 
dedicated  to  the  public  the  eonth  14  feet  ot 
block  1  of  this  addition  as  shown  on  the 
recorded  plat.  It  is  not  claimed  that 
plaintiff  ever  expressly  dedicated  this  strip 
of  land  to  the  public,  or  ever  had  any  ex- 
press Intention  so  to  do,  but  it  Is  sought 
to  conclude  him  upon  the  ground  that  he 
has  suffered  the  public  and  Individuals,  re- 
lying upon  his  acts  and  conduct  in  exhib- 
iting the  second  map  to  Intending  purchas- 
ers, and  making  sale  of  lots  by  reference 
to  such  plat,  to  acquire  rights  upon  the 
faith  that  he  has  devoted  this  strip  ot 
land  to  the  use  ot  the  public  as  a  part  ot 
Morris  Btreet.  The  law  Is  well  settled  that 
where  the  ownt;r  of  land  lays  out  and  es- 
tablishes a  town  thereon,  and  makes  and 
exhibits  a  map  or  plan  ot  the4own,  with 
lots,  blocks,  streets  and  alleys,  and  sells 
lots  with  reference  to  such  plan,  he  there- 
by dedicated  to  the  public  the  streets  and 
public  waymmarked  thereon ;  that  tbesale 
and  conveyance  of  lots,  according  to  such 
plan  or  map.  Implies  a  grant  or  covenant 
that  the  streets  or  other  public  places 
represented  by  the  map  shall  never  be  ap- 
propriated by  the  owner  to  a  use  Incon- 
sistent with  that  represented  by  the  map 
on  the  faith  of '  which  the  lots  are  sold, 
and  In  this  state  such  dedication  becomes 
irrevocable,  and  no  formal  acceptance  by 
the  public  or  corporate  authorities  is  nec- 
essary. Carter  v.  City  of  Portland,  4  Or. 
339;  Meier  v.  Railway  Co.,  16  Or.  500. 19 
Pac.  Rep.  610. 

It  is,  however,  conceded  in  this  case, 
by  the  plaintiff,  that  he  did  dedicate  to 
the  public  a  portion  of  his  land  as  a  part 
of  Morris  street,  but  the  controvei-ey  here 
is  whether  the  Btrip  of  land  bo  dedicated 
Is  18  feet  wide.  aB  claimed  by  plaintiff,  or 
82  feet,  as  contended  tor  by  the  defendants, 
and  this  question  must  be  determined 
from  plaintiff's  intention  as  evinced  by 
his  acts  and  conduct.  In  order  to  consti- 
tute a  dedication  by  parol,  there  must  be 
Bome  acts  proved  evincing  a  clear  Inten- 
tion to  devote  the  premiMes  to  the  public 
use.  Carter  v.  City  ol  Portland.  4  Or.  339. 
It  is  eeeentlal  that  the  donor  should  In- 
tend to  set  apart  the  land  for  the  use  ot 
the  pDbllc,  for  it  Is  held  without  contrc^ 
riety  ot  opinion  that  there  can  be  no  dedi- 
cation unleBS  there  Is  a  present  Intent  to 
appropriate  the  land  to  the  public.  Elli- 
ott, Roads  &  St.  92;  2  Dill.  Mun.  Corp.  g 
6.%.  and  note.  This  intention  Is  not  a 
secret  one.  hut  that  which  la  expressed  in 
the  visible  and  open  conduct  ot  the  owner. 
His  acts  and  declarations  may,  and  often 
do,  evince  an  intention  to  dedicate  land  to 
the  public  as  a  highway,  when  he  had  no 
real  Intention  of  bo  doing.  His  Intention 
is  to  be  Inferred  from  his  acts  and  declara- 
tiouB,  but  such  acte  and  declarations 
most  clearly  Indicate  an  Intention  on  the 
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part  ot  the  donor  to  dedicate  the  land  to 
the  pabllc,  or  no  dedication  can  exist. 
When  It  iB  sought  to  establiHh  a  dedica- 
tion by  the  sale  ot  lote  with  r^erence  to  a 
map  or  plat,  the  extent  of  sacb  dedication 
iR  to  be  determined  from  the  consideration 
ot  the  whole  map,  the  chief  object  being 
to  ascertain  the  intention  of  the  donor, 
for  the  cardinal  rule  of  construction  Is  to 
give  effect  to  the  Intention  ot  the  party  as 
manifested  by  his  acta.  A  dedication  is 
not  presumed,  but  moat  be  shown  by  the 
acts  and  declarations  of  theowner  ot  sncta 
a  pabllc  and  deliberatecharacterasclearly 
show  an  Intention  on  his  part  to  surren- 
der hie  land  tor  the  use  ot  the  public,  and 
the  burden  ot  proof  is  on  the  party  asserting 
such  dedication,  in  Tinges  v.  Mayor.etc.. 
51  Md.  m,  it  is  said :  "  It  is  well  settled  by 
the  decisions  of  this  court  that  an  intent 
on  tlie  part  ot  the  owner  to  dedicate  his 
land  to  the  particular  use  alleged  Is  abso- 
lutely essential,  and,  unless  such  intention 
is  clearly  proved  by  the  facts  and  circum- 
stances of  the  particular  case,  no  dedica- 
tion exists.  McCormlck  r.  Mayor,  46  Md. 
624."  So  m  Sbellhouse  V.  State,  UO  Ind. 
618, 11  N.  E.  Rep.  484:  *"ro  constitute  a 
valid  dedication,  there  mnet  hare  been  an 
actual  intention  un  the  part  of  the  owner, 
clearly  indicated  by  unequivocal  acts  or 
conduct,  to  dedicate  the  land  to  the  public 
tor  use  as  an  alley.  Tucker  v.  Conrad,  103 
Ind.  349,  2  N.  £.  Bep.  8U3,  and  cases  cited. 
As  was  In  effect  said  In  the  case  above  cit- 
ed, unless  there  appears  an  actual  intent 
to  dedicate  on  the  part  of  the  owner,  the 
court  cannot  do  otherwise  than  to  find 
that  there  was  no  dedication."  Ho  In 
Holdane  v.  Trustees  ot  Village  ot  Cold 
Spring,  21  N.  Y.  477:  "The  owner's  acts 
and  declarations  sbonld  l>e  deliberate,  un- 
equivocal, and  decisive,  manifesting  a  pos- 
itive and  unmistakable  Intention  to  per- 
manently abandon  his  property  to  the 
specific  public  use.  It  they  be  equivocal, 
and  do  not  clearly  and  plainly  indicate  the 
Intention  to  permanently  abandon  the 
property  to  the  use  of  the  public,  they  are 
Insutficient  to  establish  a  case  of  dedica- 
tion." In  I^ownsdale  v.  City  of  Portland, 
1  Or.  405,  Brady,  J..  In  discussing  this 
question,  nays:  "Theburden  of  proof  rests 
on  the  dpiendant  to  show  a  dedication. 
It  must  be  clear  and  Batlsfactory.  •  »  • 
The  security  and  certainty  ot  the  title  to 
real  estate  are  among  the  most  Important 
objects  of  the  laws  of  any  civilized  com- 
munity. Around  it  the  law  has  thrown 
certain  solemnities  and  formalities  so  that 
the  fact  may  be  known  and  read  by  all 
men.  What  a  man  once  bad  he  is  not  to 
be  presumed  to  have  parted  with,  but  the 
fact  must  be  shown  beyond  conjecture; 
and  ultliough.  In  the  catie  ot  str*eets  and 
public  grounds  In  towns,  from  the  nature 
of  the  case  a  dedication  may  be  shown 
^  by  acts  resting  In  parol,  they  must  be  ot 
'such  a  public  and  deliberate  character  as 
makes  them  generally  known,  and  not  of 
doubttulintention."  Tothesame  effect  are 
Lee  V.  Lake,  14  Mich.  IS;  People  v.  Jones, 
8  Mich.  176;  BridRO  Co.  v.  Bachman.  6«  N. 
Y.  261:  Rowan's  Ex'i-b  v.  Portland,  8  B. 
Mon.  232;  Ang.  &  D.  Highw.  §142;  5  Amer. 
&  Eng.  Knc.  Law,  400,  and  note.  From 
these  and  other  authorities  that  might  be 


cited  It  may  be  stated  that  the  qoestlon 
of  Intent  to  dedicate  Is  the  poramouat 
one  In  all  cases  of  disputed  dedication, 
and  Is  to  be  determined  as  the  question  ot 
mixed  law  and  fact,  from  the  evidence  In 
each  particular  case. 

The  controversy  here  is  not  between  a 
purchaser  ot  lots  fronting  on  Morris  street 
and  the  plaintiff,  but  between  lilm  and 
the  city  ot  Albina  acting  on  l>ehalf  of  the 
pobllc.  Tbe  claim  of  tbe  city  Is  based 
wholly  upon  the  fact  that  the  north  Hue 
of  Morris  street  as  shown  npon  the  second 
map  is  a  continuous  straight  line,  and  for 
that  reason  it  is  Insisted  that  plaintiff  Is 
estopped  from  denying  the  dedication  of 
the  land  in  controversy  to  the  public  as 
a  part  of  tbat  street.  This  second  map 
was  made  and  published  on  the  same  day 
the  original  plat  ot  Albina  addition  was 
recorded,  and  was  evidently  designed  tfi 
be  used  by  the  plaintiff  or  his  agents  in 
the  sale  of  lots,  and  to  this  end  it  under- 
takes to  represent  the  public  ways  con- 
necting with  the  streets  in  this  addition, 
the  distance  from  school- houses,  churches, 
and  pnblte  lines  ot  transportation,  and 
has  published  tberdn  a  statement  of  the 
many  advantages  claimed  for  this  partic- 
ular property.  As  far  as  Albina  addition 
Is  concerned,  Itappearstobeanezact  copy 
of  the  recorded  map,  except  that  the  sixe 
ot  lots  and  width  of  streets  are  not  ma^ed 
thereon.  In  tact  tbe  map  in  evidence,  and 
by  stipulation,  of  the  parties  conceded  to 
be  a  copy  of  the  recorded  map,  appears  to 
be  one  ot  the  seeond  maps  piibllslied  by 
plaintiff,  with  the  portion  representing 
i;he  adjoining  property  removed,  and  with 
the  size  ot  lots  and  width  ot  streets 
marked  thereon  in  pencil;  so  that,  as  far 
as  plaintiff's  property  is  concerned,  there 
Is  no  difference  whatever  In  the  two  plats, 
but  one  la  an  exact  copy  of  the  other,  and 
there  Is  nothing  on  the  second  plat  to  In- 
dicate that  Morris  street  Is  more  than  46 
feet  wide,  unless  it  l>ethat  the  north  line 
of  this  street  In  represented  to  be  a  contia- 
nouB  straight  line  from  the  south-east 
corner  of  this  addition,  estendinf^  west. 
Block  1  of  this  addition,  which  fronts  od 
this  street,  appears  to  be  the  samesise  and 
contains  the  same  number  ot  lots  as  the 
other  blocks  In  the  addition,  which  could 
not  be  the  case  It  a  strip  14  feet  wide  from 
the  south  Bide  of  this  block  Is  a  part  of 
Morris  street.  From  an  Inspection  of  tbe 
map,  we  think  it  much  more  probable  that 
plalntin  only  Intended  to  represent  tbe 
width  ot  Morris  street  as  actually  located 
In  front  of  his  property  than  Its  width  In 
fnmt  ot  the  adjoining  p^perty,  which  be 
did  not  own,  or  in  any  way  control.  , 

As  we  have  already  seen,  in  order  to 
constitute  a  common-law  dedication, "tbe 
owner's  acts  must  be  deliberate,  unequiv- 
ocal, and  declitlve,  manifeHting  a  positive 
and  unmlstakableinteution  to  permanent- 
ly abandon  hie  property  to  thepublicuse," 
and  particularly  Is  this  true  when  there 
has  been  a  statutory  dedication  by  record- 
ing an  acknowledged  plat,  and  it  issoogbt 
to  establish  another  and  different  dedica- 
tion by  the  acts  and  conduct  of  the  ownff 
in  exhibiting  to  intending  purchnsers  ft 
map  prepared  on  the  same  day  as  the  re- 
corded plat,  and  selling  lots  by  refermcc 
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to  tbe  vecond  map.  The  aecond  plat,  to 
have  tbl8  effect,  should  be  essentially  dlN 
lerent  from  the  recorded  one,  showlnK  on 
Its  lace  an  tntentton  on  the  part  of  its 
owner  to  make  an  additional  dedication. 
In  this  case  the  second  map,  as  far  as 
plalnUfTs  propertyle  concerned,  Is  preclse- 
ly  the  same  as  the  prior  recorded  one.  The 
olmenBlons  ol  streets,  lots,  and  blocks  are 
not  0xhlbited  upon  It,  nor  does  It  contain 
any  evidence  of  an  Inten^on  to  make  any 
dedication  different  from  that  already 
made.  It  Is  simply  a  plat,  and  made  by 
the  plaintiff  for  his  own  convenience  in 
Belling  the  property.  Where  the  owner 
of  property  has  complied  with  the  statu- 
tory requirements  in  making  and  AUdk  a 
plat  of  hfs  proposed  town  or  addition, 
we  know  of  no  rale  of  law  that  requires 
him  to  be  bound  by  another  or  addition- 
al dedication  simply  becaase  he  makes  a 
copy  of  his  recorded  plat  for  his  own  con- 
venience in  disposing  of  bis  property,  up- 
on which  the  fines  do  not  appear  with 
that  complete  accuracy  as  on  the  record- 
ed plat,  and  especially  when  It  does  not 
dearly  appear  to  be  radically  different 
from  tbe  recorded  one.  It  follows,  there- 
lore,  that  tbejadgment  of  the  court  below 
moat  be  affirmed. 

Statb  ex  reL  Wiskcabvcr  t.  Smith. 

{Supreme  Court  of  Oregon.   Nov.  24,  ISOO.) 
School  HnTixa»— Povsbs. 
Reversed,  and  Judgment  of  ouster  entered 
ualnst  the  respondent  upon  the  autlioriiy  of 
State  V.  HcKee,  ante,  299. 
(Svtlahus  by  the  Court,) 

Appeal  from  circuit  court.  Yamhill  coun- 
ty; R.  P.  BoiBB.  Judge. 

Geo.  Q.  BiBtgham.  Dist.  Atty.,and  jA/nes 
^cCala,  for  appellant.  N.  L.  Sutler,  Joho 
J.  Datyt  and  W.  D.^nton.forrespondent. 

Strahan,  C,  J.  In  all  of  Its  essential 
features  this  case  is  like  St-ate  v.  McKee, 
ante,  292,  (just  decided,)  and  which  must 
govern  it.  TheiudRment  must  therefore 
be  reversed,  aud  the  findings  of  law  set 
aside,  and  the  findinss  of  law  of  this  court 
substituted,  and  judgment  of  ouster  en- 
tered against  the  respondent,  and  a  ludg- 
ment  also  entered  admitting  the  relator 
to  the  ofHce  of  school  clerk  mentioned  in 
tbe  pleadinga. 

{20  Or.  209)  — 

Hduphret  t.  Chilcat  Gannino  Co. 
ifiu^pfeme  Court  of  OregviL.  Dec.  10,  tS90.} 
Pakol  CoKTRAtrr— MBuoRiJfDtrM. 
Where,  at  the  time  parties  enter  Into  s 
parol  contract,  a  memorandum  is  read  containing 
Uie  terms  ;thereof,  which  are  assented  to  by  the 
parties  except  in  two  partionlars,  such  memoran- 
duu  beoomes  a  part  of  the  transactioD,  and  la 
ao  action  cm  the  con  tract  the  same  is  oompotent 
evidence  as  a  part  of  ret  getim,  and  may  be  con- 
sidered by  the  Jury  for  tbe  purpose  of  assisting 
them  to  determine  what  the  terms  of  the  oootraot 
were. 

{SyUdtnu  by  the  Court.) 

Appeal  from  circuit  court.  Clatsop  coun- 
ty; Frank  J.  Taylor,  Judge. 

The  eabstance  of  tbe  complaint  Is  as  fol- 
lows: The  complaint  alleged  that  on  Feb- 
ToaiT  8, 1889,  delendant  employed  plalntUt 


to  work  at  its  cannery  in  Alaska  for  eight 
months,  and  agreed  to  pay  him  fkOf 
therefor,  aud  his  passage  money  between 
Astoria  and  Alaska,  going  and  returning, 
and  to  board  and  lodge  plaintiff  during 
said  period;  that  ptirsuaut  to  said  agree- 
ment plaintiff  went  toAlaska, and  worked 
for  defendant  until  March  10, 1889,  when 
defendant  wrongfully,  and  without  any 
cause,  discharged  plaintiff.  Also  alleges 
that  plaintiff  was  at  all  times  ready  and 
willing,  and  offered  to  perform  bis  contract 
during  said  period,  and  alleges  value  of  his 
board  and  lodging,  and  cost  of  pasHH^re; 
and  alleges  an  Indebtedness  thereby  of  ^i>SS 
to  his  damage.  The  defendant's  auiiwer 
denies  employing  plaintiff  for  any  delinlte 
period  of  time,  or  for  any  definite  sum,  ex- 
cept $100  per  month,  with  board  and  lodg- 
ing, and  return  passage  if  not  dischan^ed. 
Forafurtherand  separate  answer  plaintiff 
alleged thaton oraboutthe  SSdday  of  Jan- 
uary, 1889,  this  defendant  offered  to  enter 
into  a  written  contract  wi  th  the  said  plain- 
tiff at  and  for  the  sum  of  $100  per  month 
for  the  period  of  eight  montlts,  or  for  and 
during  the  canning  season  in  Alaska,  upon 
tbelollowingtermsand  conditions,  to- wit: 
"In  consideration  of  free  passage  from  As- 
toria to  Clillcat,  Alaska,  and  $100  per 
month  of  thirty  days,  Sundays  included, 
the  said  plaintiff  agrees  to  go  toAlaska 
with  tbe  Chilcat  Canning  Company,  and 
work  at  their  salmon  cannery  In  AlaKka 
during  the  season  of  1889,  fishing  and  doing 
any  other  work  requbwd  by  this  defend- 
ant, such  as  erecting  the  necessary  can- 
nery bnlldlngs,  getting  out  tbe  necesaary 
wood  for  fuel,  lightering  freight  to  and 
from  the  steamer  to  the  cannery,  and  In 
fact  doing  any  and  all  kinds  of  work,  at 
any  and  all  times  whenever  required  by 
this  driendant,  and  to  act,  If  requested, 
as  net  tender  when  the  ftshlug  season 
began.  The  Chilcat  Canning  Company 
to  pay  plaintiff's  pasi^age  from  Chilcat, 
Alaska,  to  Astoria,  Oregon,  at  the  end  of 
the  season,  but  reserving  the  right  to  dis- 
charge said  Humphrey  for  any  cause,  such 
as  intoxication,  neglect  of  duty,  di8obc<ll- 
ence,  or  refusal  to  work  whenever  called 
upon  at  any  time.  The  Chilcat  Canning 
Company  not  to  pay  his  return  fare  If  so 
dtnAurged,  or  if  he  quits  on  his  own  ac- 
count, nor  allow  any  wages  for  the  time 
going  up  to  A1a.ska  on  the  steamer,  but 
to  pay  only  for  the  actual  time  worked  In 
Alaska.  Time  to  commence  when  Pteamer 
leaves  Astoria  and  end  when  said  Hum- 
phrey Is  landed  back  to  Astoria,  at  end  of 
season.  Wagesto  bepald  atend  of  sonHon 
at  the  office  of  the  Chilcat  Canning  Com- 
pany in  Astoria,  Oregon."  The  plaintiff 
agreed  to  all  of  the  terms  of  said  eontrnct 
except  that  he  refused  to  bind  himself,  or 
this  defendant,  for  any  definite  period  o* 
time  for  the  service  to  continue,  and  on 
that  account  refused  to  sign  the  written 
contract,  but  offereil  to  enter  this  defend- 
ant's service  upon  all  the  other  terms  a# 
proposed  aforesaid,  reserving  the  right  tt 
either  party  to  terminate  tbe  employment 
at  any  time  at  pleasure.  The  defendan* 
thereupon  accepted  said  plaintiff's  offer 
aod  he  thereupon  entered  }nto  the  employ* 
ment  of  this  ddendant  on  or  about  Fel?- 
rnary  9, 1888,  under  nalA  contract  aa  ac 
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cepted  ae  aforesaid,  at  wfalch  time  said 
steamer  left  Astoria;  that  plaintiff  arrived 
in  Alaska,  aad  wrouglit  for  defendant  lor 
the  time  only  of  two  weeks,  when,  on 
March  10, 1889.  the  said  plaintiff  wrons- 
fully  violated  bis  agreement  tu  work,  and 
failed  and  refused  to  work  as  requested  by 
this  defendant,  in  puttins:  up  the  bulldines 
to  I'ecelvc  the  freight  from  the  beach,  then 
exposed  to  the  weather,  which  work  was 
then  and  there  necessary  to  be  done  and 
performed.  Durint;  all  ol  said  time  In 
AlaBka.  in  defendant's  employ,  the  eaid 
plaintiff  was  intiubordlnate  in  his  conduct, 
and  was  creating  a  like  spirit  In  hisTeilow- 
workmcn.  Thereupon  this  defendant  dis- 
missed the  said  plaintiff  from  Its  service 
on  said  lOth  day  of  March,  1889.  Plaintiff's 
reply  denied  the  new  matter  in  defend- 
ant's answer,  including;  said  written  con- 
tract, except  that  he  admits  he  refused  to 
perform  work  on  the  10th  day  of  March, 
1889.  for  the  reason  that  said  day  was 
Sunday.  Plaintiff  recovered  a  verdict  for 
the  amofont  claimed,  and  defendant  ap- 
peals. 

Sldneiy  Dell,  for  the  appellant.  C.  W. 
FttltoD,  for  the  respondent. 

Strahan,  C.  J.,  {after  stating  the  facts 
as  above.)  The  principal  exceptions  re- 
lied apou  were  taken  during  the  progress 
of  the  trial.  The  record  recites  that  the 

glalntiff  gave  evidence  tending  to  support 
Is  cause  uf  action,  and  then  rested.  The 
defendant  then  introduced  testimony  tend- 
ing to  prove  that  one  Murray  was  Its  gen- 
eral manager,  and  engaged  in  hiring  men 
to  enter  its  service  and  go  to  Alaska  and 
there  engage  in  the  business  of  canning 
salmon ;  that  at  the  time  said  contract  of 
hiring  was  closed,  plalntlB  and  about  25 
other  persons,  w^ishingto  enter  the  defend- 
ants'service,  were  present;  that  at  said 
time  the  contract,  containing  the  terms 
upon  which  the  men  were  being  employed 
by  the  defendant,  was  read  over,  in  the 
plaintiff's  presence  and  hearing,  and  that 
he  then  and  there  assented  to  all  of  its 
terms,  t-xcept  that  he  would  not  be  bound 
for  any  definite  time,  and  his  wages  were 
to  be  ¥100  a  month.  For  the  purpose  of 
placing  before  the  Jury  all  of  the  terms 
and  conditions  of  the  contract,  whlclftthe 
defendant  claimed  the  plaintiff  entered  in- 
to with  it,  the  defendant's  counsel  then 
offered  to  read  to  the  jury  the  said  writ- 
ing, and  to  show  that  plaintiff  assented 
to  all  of  Its  terms  except  as  above,  but  the 
court  excluded  it,  and  an  exception  vi-as 
taken.  The  writing  is  as  follows:  "This 
agreement  made  and  enter-ed  Intu  this  23d 
day  of  January,  1889,  by  and  between  the 
Cbileat  Canning  Co.  of  Astoria,  Oregon, 
and  the  undersigned,  witnesseth:  That, 
fur  the  consideration  uf  free  passage  from 
Astoria  to  Chilcat,  Alaska,  and  $50,  with 
board,  per  mouth  of  thirty  days,  Sundays 
Included,  we  do  hereby  agree  to  go  to 
Alaska  with  the  Chilcat  Canning  Company 
and  work  at  their  salmon  cannery  In 
Alaska  during  the  season  of  1889,  fishing 
and  doing  any  other  work  required  by  us, 
such  as  erecting  necessary  cannery  bnild- 
ings,  getting  out  the  necesaury  wood  for 
fuci,  lightering  freight  to  and  from  the 
Mteamer  to  the  cannery,  and  in  fact  doing 


any  and  all  kinds  of  work,  at  any  and  at 
all  times  whenever  required  by  us.  The 
Chilcat  Canning  Company  further  agree  to 
pay  to  the  undersigned  one  cent  for  every 
red  salmon  caught  and  delivered  Into  their 
cannery,  and  also  pay  their  passage  from 
Chilcat,  Alaska,  to  Astoria,  Oregon,  at 
end  of  season.  The  Chilcat  Canning  Com- 
pany  reserve  the  right  to  discharge  any  of 
the  undersigned  for  any  cause,  such  as  In- 
toxication, neglect  of  duty,  disobedience, 
or  refusal  to  work  whenever  called  upon 
at  any  time.  The  Chilcat  Canning  Com- 
pany will  not  pay  the  return  fare  of  any 
one  so  discharged,  or  anyone  that  quits 
of  his  own  account,  nor  allow  any  wages 
for  the  time  going  up  to  Alaska  on  the 
steamer,  but  will  only  pay  for  the  actual 
time  worked  in  Alaska.  Time  to  com- 
mence when  steamer  leaves  Astoria  and 
end  when  the  undersigned  are  landed  back 
to  Astoria  at  end  of  season.  Wages  to  be 
paid  at  end  of  season  at  the  office  of  (Chil- 
cat Canning  Company,  In  Astoria,  Oregon. 
Chilcat  Cannino  Companv.  D.  Mubqan, 
President.  By  W.  A.  Sbekuan,  Secretary. 
[Sij^natures  of  employes.]  ** 

The  defendant's  contention  on  thl3  ap- 
peal is  that  this  writing  was  read  over  to 
the  plaintiff,  and  in  his  presence  and  hear- 
ing, at  the  time  be  was  emphiycd,  and 
that  he  orally  assented  to  all  of  its  terms, 
and  that  it  thus  became  a  part  of  the 
transaction  Itself, — a  part  of  what  was 
said  and  done  by  the  parties  at  the  time 
of  the  hiring. — tending  to  prove  whut  the 
contract  was  between  the  plaintiff  and  de- 
fendant, and  that  for  this  purpose  it  was 
competent.  It  Is  not  claimed  that  the 
contract  between  the  plaintiff  and  defenil- 
ant  is  a  written  contract.  On  the  con- 
trary, it  exists  entirely  in  parol ;  but  what 
WAS  said  and  done  by  the  parties,  and 
what  was  read  at  the  time  the  contract  1« 
alleged  to  have  been  entered  Into,  were 
competent  evidence  to  be  considered  by 
the  Jury  for  the  purpose  of  enabling  thera 
to  determine  what  the  terms  of  such  con- 
tract were.  Hill's  Code,  g  686,  clearly  and 
succinctly  states  the  principle  uf  law  ap- 
plicable in  such  case:  "Where,  also,  the 
declaration,  act,  or  omission  forms  part 
of  the  transaction,  which  is  Itself  the  fact 
in  dispute  ur  evidence  of  the  fact,8ucb  dec- 
laration, act,  or  omission  Is  evidence  as  a 
part  of  that  transaction."  This  section  is 
declaratory  of  the  common  law.  It  Is  a 
legislative  definition  of  rea/pestx.  What 
are  res  gestm,  and  whatnot,  are  sometliDes 
difficult  to  distiugnlsb;  but  the  dimcnlty 
In  making  the  application  does  not  in  any 
manner  impair  the  rule.  2  Whart.  Ev.  §  lltt2, 
says:  "It  may.  however,  happen  tbat 
statements  of  a  party  are  so  latorwnv«i 
with  a  contract  as  to  form  a  part  of  it,  at 
are  so  wrought  up  In  a  transaction  that 
they  form  a  necesBury  Incident  ot  any  nar- 
rative of  such  transaction.  In  such  case 
the  party's  declarations  are  admissible,  as 
we  have  already  seen,  as  a  part  of  the  res 
fCestse."  So  it  Is  said  in  Wood,  Pr.  Ev.  p. 
434,  §  150i  "  that,  whenever  the  acts  or  dec- 
larations of  a  party,  made  at  the  time  of  a 
transaction,  and  so  intimately  connected 
therewith  as  to  form  a  part  of  it,  which 
tend  to  explain  the  transaction,  or  to  aid 
iu  arriving  at  the  real  nature,  character. 
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and  purpose  of  the  transaction,  are  ad- 
missible !□  evidence,  an  well  for  as  aeainst 
the  party  making  thera."  So,  In  Bank  v. 
Kennedy,  17  Wall.  19,  it  was  held  that  con- 
versations occurrins  during  the  negotia- 
tion of  a  loan  or  other  transaction,. as 
well  as  the  instmmentB  given  or  received, 
being  part  of  the  res  gestx,  are  competent 
evidence  to  show  the  nature  ol  the  trans- 
action, and  the  parties  for  whose  benefit 
it  was  made,  when  that  is  material. 
Lathrop  v.  Bramhall.  64  N.  Y.  365.  was  a 
case  where  a  memorandum  relating  to  the 
terms  of  a  parol  cuntrnct  was  madent 
the  time  by  one  of  the  parties  negotiating 
the  contract,  and  read  over  to  the  others, 
and  it  was  held  that  although  not  Itself  a 
valid  contract  it  was  competent  as  evi- 
dence to  corroborate  the  oral  evidence  as 
to  the  terms  of  the  contract.  In  that  case, 
Mii.LGR,  J.,  dfUvt^rlni^  the  opinion  of  the 
court,  said :  "  It  was  not  offered  to  refresh 
the  memory  of  tbe  witness,  and  was  not 
admissible  in  that  point  of  view,  and  the 
rale  applicable  in  such  cune  cannot  be  in- 
voked, nor  was  it  competent  alone  as  the 
contract  of  the  parties,  but  it  wan  evi- 
dence which  corroborated  the  oral  proof 
as  it  coincided  with  It  as  to  the  tprms  of 
the  contract.  The  two  together  showed 
what  tbe  contract  was,  and  there  can  be 
no  valid  objection  where  an  oral  contract 
is  made  to  prove  that  its  principal  terms 
were  written  down  and  a  memorandum 
made  of  them  and  read  at  the  time.  The 
one  Is  not  a  substitute  for  the  other,  and 
both  are  properly  admissible  without  vio- 
lating any  rule  of  law.  It  is  not  a  case 
where  a  valid  contract  Is  made  tn  writing, 
which  entirely  anpersedes  the  oral  con- 
tract, but  one  where  an  oral  contract  is 
entered  Into  and  a  memorandum  made  at 
the  time  regarding  its  general  features 
and  characteristics."  The  effect  of  these 
authorities  la  not  connterrailed  or  broken 
by  anything  presented  In  behalf  of  the  re- 
Bpondect.and  tbe  paper  ottered  In  evidence 
was  clearly  within  the  principle  an- 
nounced. According  to  the  defendant's 
contention  the  paper  in  question,  with  the 
exceptions  already  noted,  recited  the  terms 
of  the  contract  which  the  defendant  en- 
tcrefl  Into  with  tbe  plaintiff.  It  became 
so  not  because  it  was  executed  by  certain 
of  the  parties,  but  because  it  was  read 
over  in  bis  presence  and  bearing  at  tbe 
time  of  tbe  hiring,  and  assented  to  by  tbe 
plaintiff.  This  made  it  admlselble  as  a 
part  of  the  transaction,  and  In  the  strict- 
est sense  res gestaf.  Of  course.  In  what  is 
here  said  it  could  not  be  understood  that 
we  express  any  opinion  as  to  the  weight  of 
any  of  the  evidence.  Ttaat  is  not  tbe  prov- ' 
Ince  of  tbe  court.  All  that  we  decide  Is 
that  the  memorandum  offered  was  compe- 
tent evidence  to  be  submitted  to  the  jury 
nnder  tbe  circumstances,  and  that  its  ex- 
clusion was  error,  for  which  the  Judgment 
mnBtbereversed.and  a  new  trial  awarded. 

i»  Or.  17!)   

SCHNEIDBB  V.  OBEOON  PAC.  B.  Co. 

iSupreme  Court  of  Oregon.  Dec  8, 1890.) 
Saib— BsroBAL  TO  Accept— Rembdibs  of  Sellbb. 

1.  bi  an  action  for  goods  sold  aod  delivered, 
U  the  plaintiff  alleges  and  proves  a  delivery  at 
Oud  place  agreed,  and  nothing  remains  for  him  to 


do,  he  need  not  show  an  acceptance  by  the  de- 
fendant 

2.  Whwe,  however,  defendant  refuses  to  ac- 
cept or  pay  for  suoh  goods,  plaintiff  may  elect  to 
treat  the  goods  as  belonging  to  defendant,  and 
bring  an  action  for  contract  price;  or  he  may 
otherwise  dispose  of  the  goods,  and  sue  for  dam- 
ages. 

3.  Where,  after  such  delivery  and  refusal  of 
payment,  plaintiff  mortgages  or  pledges  the  goods 
to  secure  a  loan  of  money,  he  cannot  maintain  an 
action  for  the  value  of  the  goods  against  the  de- . 
fendaot. 

iSyllabiu  by  the  Court.) 

Appeal  from  circuit  court,  Linn  county ; 
R.  P.  BoiSB,  Judge. 

This  is  an  action  to  recover  tbe  ralue  of 
wood  alleged  to  have  been  cut  and  deliv- 
ered to  defendant  by  plaintiff,  and  for 
damages  for  breach  of  contract.  The  first 
cause  of  action  set  out  In  the  complaint  is 
as  follows:  "That  on  or  about  the  22d 
day  of  December.  1888,  In  Linn  county, 
state  of  Oregon,  tbe  plaintiff  made  anden- 
tered  Into  a  contract  with  tbe  said  defend- 
ant above  named,  the  Oregon  Pacific  Rail- 
road Company,  whereby  and  wherein 
plaintiff  undertook  and  agreed  to  cut  all 
the  wood  on  a  certain  piece  or  parcel  of 
laud  bought  by  said  company  from  G.  W. 
Brewery,  in  Fox  Valley,  in  Linn  county, 
Oregon,  and  the  right  of  way  of  said  com* 
pany,  near  said  premises,  into  cord-wood, 
and  suitable  for  use  in  the  railroad  en- 
gines, and  deliver  the  same  to  the  said 
company  on  their  said  right  of  way,  along 
the  line  of  the  railroad  of  said  company, 
whenever  it  was  convenient  todeliver  said 
wood,  and  the  said  Oregon  Pacific  Rail- 
road Company  promised  and  agreed  to 
pay  plaintiff,  at  the  end  ot  each  month, 
for  all  wood  delivered  by  blm  In  occonl- 
ance  with  said  contract  during  said 
month,  at  the  rate  of  two  dollars  per 
cord,  deducting  ten  cents  per  cord  for  tbe 
wood  or  timber  fumlsbed  by  said  com- 
pany; that  plaintiff,  in  accordance  with 
tbe  terms  of  said  contract,  cut  and  deliv- 
ered to  tbe  said  company,  along  the  line 
of  their  said  road,  306  cords  of  wood,  ot 
tbe  agreed  value  of  $612,  and  of  the  net 
value,  deducting  the  price  of  the  timber 
purchased  by  defendant,  of  $591.40,  and 
that  said  wood  was  all  cut  and  delivered, 
as  aforesaid,  prior  to  the  22d  day  of  April, 
1889;  that  defendant  has  failed,  neglected, 
and  refused  to  pay  plalntllf  for  said  wood, 
or  any  part  thereof."  There  was  a  claim  for 
damages  and  lumber  also  set  forth  in  the 
complaint,  but  for  the  purposes  of  this  ap- 
peal they  are  ImmatMal.  Tlie  answer  de- 
nies specifically  each  and  every  allfgation 
of  the  complaint,  and,  among  other  de- 
fenses, alleges  the  following:  "That  said 
plalntin  never  delivered  to  defendant  any 
of  the  wood  so  cut  by  him,  but  sold  and 
delivered  the  same  to  Fred  Bender  on  the 
nth  day  of  March,  1SS9,  together  with 
other  wood  and  property  then  claimed  to 
be  owned  by  him,  and  received  from  said 
Bender  full  payment  therefor."  Tbe  plain- 
tiff, in  his  reply,  denies  each  and  every  al- 
legation in  this  part  ot  tbe  answer,  with 
the  qualifying  phrase,  "  except  asbsreln- 
after  alieged,"  and  then  makes  the  foliow- 
ing  allegation  In  reference  thereto :  "  Plaln- 
tin,  tor  a  further  and  separate  reply  to  de- 
fendant's further  and  separate  answer,  al- 
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leges  tbat  on  or  about  the  lltb  day  of 
Marcb,  1«89,  plaintiff  was,  by  rsaeon  ol  de- 
fendant's faiJure  and  refnsal  to  comply 
with  the  terras  of  the  contract  for  cutting 
wood  mentioned  In  the  complaint  herein, 
and  pay  the  money  as  it  became  due  on 
said  wood,  according  to  the  terma  of  said 
contract,  coflU>^^  Sl^*>  ^  li^n  on  ^^^^ 
wood  to  one  Fred  Bender,  tu  valae  money 
to  pay  oft  the  men  employed  to  cut  said 
wood ;  that  oald  Hen  was  paid  and  satis- 
fled  and  released  In  full  before  the  com- 
mencement of  this  action.**  A  jury  was 
called,  and,  after  the  evidence  was  intro- 
duced and  argament  of  counsel,  tbejr  re- 
turned Into  court  the  following  verdict: 
"  Emil  iSchnelder  vs.  Oregon  Pacific  Rail- 
road Company.  We,  the  Jury  In  the  above 
case,  find  for  plaintiff  for  two  hundred  and 
eighty -two  aud  a  half  cords  of.  wood,  at 
$1.90  per  cord,  $536.75,  and  lumber  In  the 
sum  of  $31,-total,  $570.76.** 

L.  FUnn,  for  appellant.  H.  H.  Hewitt, 
for  respondent. 

Bean,  J.,  (after  Bt&tiag  the  /keta  aM 
above.)  The  only  error  complained  of 
liere  is  the  entry  of  a  judgment  on  the  ver- 
dict uf  the  jury  for  the  value  of  282Jj  cords 
ol  wood,  found  by  the  jury  to  have  been 
delivered  to  defendant  by  plaintiff.  The 
cuntentlon  of  defendant  Is  that  the  allega- 
tion in  his  reply,  that  on  March  11, 1889. 
plaintiff  gave  a  Hen  upon  tbla  wood  to  se* 
cure  the  payment  of  money  borrowed  by 
him,  Is  such  an  admission  as  will  preclude 
bis  recovery  In  this  action  for  the  value  of 
such  wood.  The  complulnt  avers  that 
the  wood  was  delivered  along  the  line  of 
the  defendant's  railroad  prior  to  the  22d 
day  of  April,  18S9;  but,  as  the  reply  alleges 
that  the  lien  was  given  on  the  11th  day  of 
March,  we  must  conclude,  as  a  necessary 
consequence,  that  the  wood  was  delivered 
on  or  before  the  date  of  the  lien,  so  that  it 
must  be  assumed,  tor  the  purposes  of  this 
case,  that,  after  wood  was  delivered  along 
the  line  ut defendant's  road,  plaintiff  either 
mortgi^ed  or  pledged  the  wood  to  Bender 
for  mouey  with  wblcb  to  pay  bis  hands. 
This  action  is  brought  tu  recover  the 
value  of  the  wood,  and  not  damages  for  a 
breach  of  the  contract  of  defendant.  The 
complaint  alleges  that  plaintiff  delivered 
the  wood  at  the  place  provided  in  the  con- 
tract for  its  delivery.  Inso  doing, hecom- 
plied  with  this  contract  on  bis  part,  and 
was  entitled  to  his  pay  for  the  wood  at 
the  rate  agreed  upon.  He  was  not  re- 
quired to  all'3ge  or  pqpve  an  acceptance  of 
the  wood  by  the  deAiudant  bdore  bring- 
ing bis  actio:i.  ^iichols  v.  Morse,  100  Mass. 
523;  Paciac  Iron-Worlts  v.  Long  Island  K. 
Co..  62  N.  Y.  272. 

It  appears,  however,  from  the  record 
before  us  that  after  the  wood  was  deliv- 
ered by  plaintiff  at  the  place  provided  In 
the  contract,  aud  agreed  on  by  the  par- 
ties as  the  place  ot  delivery,  defendant  re- 
fused to  accept  or  pay  for  It,  according  to 
Its  agreement.  Upon  the  refusal  ot  defend- 
ant to  pay  for  the  wuod,  as  It  agreed  to 
do,  plaintiff  had  the  right  to  elect  to  treat 
the  wood  as  the  property  of  the  defend- 
ant, and  sue  for  the  contract  price  there- 
of,  as  he  has  done  here,  or  otherwise  dis- 
pose ol  the  wuod(  and  bring  an  action  fur 


damages  for  breach  of  the  contract.  If  be 

wasdamaged  bysucb breach.  Butbeconld 
not  take  possession,  sell,  or  Incumber  the 
wood,  and  sue  tor  the  contract  price.  II 
he  Insists  on  having  from  the  defendant 
the  price  at  which  he  contracted  to  sell  the 
woTod,  be  cannot,  consistently  with  such  a 
demand,  sell  or  dispose  of  it  to  another. 
In  this  case  he  has  sued  for  the  value  ol 
the  wood,  and  must  recover,  II  at  all,  op- 
on  the  theory  that  the  wood  belonged  to 
defendant,  and  the  sale  was  complete. 
Maclean  v.Dunn,4  Blng.72'2;  Miller,  Sales, 
5  28;  Glrard  v.  Taggart,  5  Serg.  &  R.  18; 
Crooks  V.  Moore,  1  8andl.  297.  If,  atter  he 
delivered  the  wood  along  the  railroad 
track,  he  saw  proper,  for  any  reason,  to 
resume  possession  of  It,  or  exercise  such 
acts  of  ownership  over  It  as  were  Incon- 
sistent with  a  right  ot  property  in  defend- 
ant, he  cannot  recover  In  the  actiou  the 
value  of  the  wood.  When  be  mortgaged 
or  pledged  this  wood  to  Bender  to  secure 
a  loan  of  money,  he  thereby  exercised  such 
acts  of  ownership  over  it  es  preclude  the 
idea  of  property  in  defendant.  It  the  wood 
belonged  to  defendant,  he  could  not  give 
a  lien  upon  it,  for  he  had  no  such  interest 
in  the  wood  as  could  be  subjected  to  a  lien. 
He  could  not  treat  the  wood  as  the  prop- 
erty of  defendant,  and  at  the  same  time 
mortgage  it  to  some  other  person.  NVhen 
he  assomed  the  right  to  mortgage  or 
pledge  the  wood  to  Bender  to  secure  a 
loan,  he  must  have  elected  to  resume  con- 
trol over  the  wood,  and  to  look  to  defend- 
ants tor  damagestor  breach  of  its  contract. 
He  claims  that  he  was  compelled  to  give  this 
Hen  because  defendant  would  not  comply 
with  its  contract.  In  this  action  It  mat- 
ters not  what  reason  may  have  prompted 
him  to  make  bis  election,— whether  the 
importunities  ot  his  creditors,  or  the  con- 
duct ot  defendant.  The  only  Inquiry  Is, 
did  he,  by  his  actions,  evince  an  intention 
to  repudiate  the  sale,  and  resume  control 
of  the  wood?  The  conduct  of  defendant 
might  possibly  be  a  proper  subject  of  in- 
quiry In  an  action  for  damages,  but  the 
only  qnestlon  before  us  is  the  l^at  effect 
of  the  mortgage  or  pledge  of  the  wood  to 
Bender.  The  facta  are  admitted,  and  wo 
must  apply  the  law  to  them.  The  plain- 
tiff claims  In  his  reply  that  the  lien  to  Ben- 
der was  satisfied  and  discharged  before 
the  commencement  of  this  action,  but  be 
does  not  allege  that  he  delivered  thewood 
to  defendant  attertbe  lien  was  discharged. 
He  says  he  delivered  the  wood  prior  to 
April  22,  1889,  and  the  action  was  not 
commenced  xtatXX  October  14, 1889,  so  that 
the  Hen  may  have  been  satisfied  priur  to 
the  commencement  of  the  action,  and 
yet  after  the  alleged  delivery  of  the  wood ; 
but  we  think  it  appears  from  the  plead- 
ings, and  it  was  so  assumed  on  the  argu- 
ment bere.  that  the  only  delivery  claimed 
to  have  been  made  was  made  prior  to  the 
date  ot  the  lien. 

It  was  argued  that  the  allegation  in  the 
reply  Is  only  a  departure,  and  cannot  be 
taken  advantage  of  after  verdict;  but  we 
are  unable  to  concur  with  counsel  In  the 
theory  that  such  allegation  Is  a  departure. 
A  departure  In  pleadings  is  defined  to  be 
where  a  party  quits  or  departs  from  the 
cause  of  action  or  defense  which  be  has 
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first  made,  and  has  reconrse  to  another. 
1  Chit.  PI.  844.  In  this  case  the  aTerment 
lo  the  reply  that  ga.re  a  Hen  upon  the 
wood  to  Bender  does  not  in  any  way  con- 
stitate  a  cause  of  action  ttf^alnst  the  de- 
fendant, bot  Is  an  affirmative  matter, 
pleaded  by  plaintiff  himself,  which  Is  a 
complete  delenae  to  the  cause  of  action  set 
cat  In  hie  complaint.  It  follows,  there- 
lore,  that  It  was  error  for  the  court  below 
to  enter  judgment  a^alnat  defendant  for 
the  value  of  this  wood,  and  the  Judffment 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedlDgB,  as  by  law  pro- 
vided. 


m  Or.  19» 


PoPB  V.  Ames  et  al. 


(Supreme  Court  i^  Oregon.  Dee.  16,  1890.) 

IirTBBPLUDBB— APPOraTHKKT  or  RbCSIVBB. 

1.  When  two  or  more  pereons  severally  claim 
the  same  thing,  debt,  or  duty  from  the  party  lia- 
ble therefOT,  auch  party  may  malataln  a  suit  in 
equity  to  compel  sodi  parties  to  litigate  the  title 
tbmrelo  between  themselves,  saoh  party  having 
laeorred  no  independent  liability  to  any  of  cialm- 
aata,  and  being  mexely  in  the  position  of  a  s(«ke- 
holder  without  interest  in  the  matter  himsell. 

2.  The  title  of  a  receiver  on  bis  appointment 
dates  bock  to  the  time  of  granting  the  order. 

(SvUabiu  hv  Court) 

Appeal  from  circuit  court,  Marion  coun- 
ty; R.  P.  BoiSR.  Jndge. 

The  object  of  this  suit  la  to  determine 
the  right  to  certain  money  In  the  hands  of 
the  plaintiff,  and  which  la  claimed  by  the 
defendants  Ames  ajid  Detrlck,  aa  attach- 
ing creditors  of  A.  Qrant,  atnd  David  Mc- 
Cully,  receiver  of  A.  Grant's  estate.  The 
complaint  ahowa  thot  about  the  IStb  of 
December,  18K8,  A.  Grant  coosiened  to  the 
ptnintlff  74  bales  of  hops  to  be  sold  on 
commission;  that  prior  to  the  20th  day  of 
Jane.  18H9,  In  an  action  instituted  In  the 
circuit  court  of  Marion  county, Or.,  where- 
in Lewis  Pettyjohn  was  plaintiff  and  A. 
Grant  was  defendant,  a  Judgment  in  the 
■um  of  $2.R41.70  was  rendered  In  favor  of 
said  plaintiff  and  against  said  defendant, 
and  an  execution  duly  Issued  thereon; 
that  on  the  date  last  aforesaid  David  Mc- 
CuHy  waa  duly  appointed  receiver  by  said 
eonrt  of  all  of  thedebte,  property, equitable 
Interests,  riKhts,  and  thlnga  uf  aald  A. 
Grant  In  order  that  said  Judgment  might 
be  paid  and  satisfied:  thaton  July  6, 1SN9, 
said  McCully  duly  notltled  the  plaintiff  of 
his  appointment  as  receiver,  and  directed 
him  to  hold  for  and  turn  over  to  him 
(said  McCully)  any  and  all  moneys  which 
plaintiff  might  then  have  or  might  there- 
after receive  belonging  to  said  A.  Grant; 
that  on  the  21at  day  of  August,  1889,  In 
an  action  brougU  In  the  circuit  court  for 
Multnomah  confity.  Or.,  wherein  J.  P. 
Ames  and  E.  Detrick, partners,  were  plain- 
tiffs and  the  said  A.  Grant  was  defendant, 
a  writ  of  attachment  waa  served  on  this 
plaintiff,  and  9757.10,  with  Interest  and 
costs,  were  attached,  and  requiring  him 
to  retain  In  his  cnstxjdy  said  sum  of  mon- 
vs\  thaton  the  12th  day  of  November. 
1889,  the  plaintiff  received  from  London, 
England,  to  which  market  said  hops  had 
been  shipped  for  sale,  an  account  thereof, 
and  ttfter  deducting  all  expenses  and  his 
Just  charges  and  commlsslous.  the  sum  of 


$1,439.44  remained,  which,  as  between  the 
plaintiff  and  Grant,  belongs  to  said 
Grant;  that  on  November .30, 1889,  a  Judg- 
ment was  rendered  by  the  said  circuit 
court  of  Multnomah  county.  In  favor  of 
Ames  &  Detrick,  and  against  said  A. 
Grant,  for  $765.85,  with  Interest  and  costs, 
and  by  said  Judgment  the  plaintiff  was  di- 
rected to  pay  over  to  Ames  &  Detrick  an 
amount  sufficient  to  satisfy  said  judg- 
ment; that  the  plaintiff  is  Ignorant  of  the 
respective  rights  of  the  defendants,  and 
cannot  determine  the  same  without  hai- 
ard  to  himself;  that  be  has  no  claim  upon 
or  interest  in  the  said  money,  and  Is  ready 
and  willing,  and  hereby  offers,  to  deliver 
the  same  to  any  person  the  court  may  di- 
rect; and  that  the  anlt  la  brought  with- 
out collusion.  It  also  appears  that  the 
receiver  wns  made  a  defendant  by  leave  of 
th<>  court  appointing  him.  Prays  that  thf 
defendants  interplead,  and  that  their 
rights  be  determined  In  said  fund.  The 
defandauta  were  severally  enjoined  pend- 
ing the  IttlRatlon.  The  recelveranawered. 
setting  up  substantially  the  same  facts  al- 
leged in  the  complaint,  and  delmandlng 
that  the  money  in  the  plaintiff's  hands  be 
paid  over  to  him  aa  such  receiver.  Amee 
&  Detrick  alao  answered,  elalmlnff  the 
amount  of  their  Judgment  and  costs  out 
of  sHid  fund  by  vlrtueof  their  garnishment 
of  the  plaintiff  and  the  Judgment  against 
Grant.  The  plaintiff.  In  reply  to  their  an- 
swer, repeated  In  effect  the  same  facts 
stated  in  the  complaint.  The  cause  being 
at  Issue  a  referee  was  appointed  to  take 
and  report  the  testimony.  Upon  the  final 
hearing  the  complaint  was  dismissed, 
from  which  plaintiff  bas  appealed. 

Wm.  T.  MulT,  for  Pope.  Geo.  H.  BuniPl  f 
&  Geo.  H.  Durham,  for  Ames  ft  Detrick. 
J.  J.  Sbaw,  for  receiver. 

Strahan,  C.  J.,  {after  stating  the  flacta 
aa  above.)  Enough  appears  on  the  plead- 
ings and  papers  accompanying  them  to 
show  that  the  plaintiff  Is  entitled  tomaln- 
taln  this  snlt.  The  plaintiff  la  threatened 
with  separate  liabilities  on  claims  which 
are  substantially  one  and  the  same,  which 
entitles  such  party  to  maintain  the  suit. 
By  means  of  anchault,  aptalntlff  maycom- 
pet  two  or  more  persons  who  severally 
claim  the  same  thing,  debt,  or  duty  from 
the  party  liable  therefor  to  litigate  the  ti- 
tle thereto  between  themselves,  the  party 
liable  having  Incurred  no  Independent  lia- 
bility to  any  of  the  claimants,  and  being 
merely  In  the  position  of  a  stakeholder, 
without  Interest  In  the  matter  himself.  11 
Amer.  A  Eng.Enc.  Law,  494,  tit.  "Inter- 
pleader," where  the  authorities  are  very 
fully  and  carefully  collected.  Ames  &  De- 
trick commenced  their  attachment  pro- 
ceedings long  after  the  appointment  of  the 
receiver  of  Grant's  property  and  asRete. 
So  far,  then,  as  the  right  to  the  possession 
of  this  money  la  concerned,  as  between  the 
receiver  and  Ames  ft  Detrick  It  Is  one  of 
priority.  Ames  ft  Detrick  claim  no  right 
to  this  money,  or  any  portion  of  it,  ex- 
cept by  virtue  of  their  attachment  and 
garnishment  of  the  plaintiff.  Those 
proceedings  were  taken  longafter  McCully 
was  appointed  receiver.  It  Is  said  In 
Beach  on  Receivers  (eectlon  200)  that  tne 
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courts  have  now,  as  a  rule,  come  to  the 
conclusion  that  tbe  title  of  a  receiver  on 
his  uppolntment  dates  back  to  the  time  of 
grantloff  the  order,  even  though  certain 
preliminary  conditions  must  first  be  per- 
rormed  and  tbe  receiver  remains  out  of 
possession  pending  such  performance. 
The  decree  of  the  court  beiovr  must  there- 
fore be  reverBed,  and  a  decree  be  entered 
here  that  the  plaintld  pay  and  deliver  the 
monej  In  quention  into  the  hands  of  the 
receiver,  and  that  upon  such  payment  he  be 
exonerated  from  all  claim  or  liability  to 
either  til  the  defendants  on  account  chere- 
ut. 

(20  Or  US)   


STATE  V.  WhRRLER. 

09upreme  Court  of  Oregon.  Dec.  16,  1890.) 

FOROBBT— FiCTITIODS  NaMB. 

The  execution  of  a  promissory  note  in  the 
name  of  a  flotitioos  peraon,  or  under  an  assumed 
name,  witb  an  intent  to  defraud,  is  forg^. 
iSyUabua  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
coanty;  I/B.  Strakns,  Judge. 

If.  Baker,  for  appellant.  2*.  A.  StepbeaB, 
Dlst.  Atty.,for  theState. 

Beax,  J.  The  defendant  was  Indicted, 
tried,  and  convicted  of  the  rrlme  of  for- 
gery, from  which  Judgment  he  appeals. 
The  indictment  charges  that  on  June  2S, 
1890,  the  defendant  made  and  forged  a 
promissory  note  for  $85.50,  payable  to 
John  P.  Fldocl£,or  order,  due  30  days  after 
date,  by  then  and  there  signing  the  name 
of  John  Williams  to  said  note,  with  an  in- 
tent to  defraud  and  Injure  J.  T.  Mllner. 
At  the  trial  in  the  court  below,  after  the 
evidence  lor  the  state  was  closed,  defend- 
ant's counsel  moved  the  court  that  the 
jury  be  instructed  to  render  a  verdict  of 
not  guilty,  upon  the  ground  that  the  evi- 
dence failed  to  prove  tbe  crime  charged. 
The  refusal  of  the  court  to  give  tlie  In- 
structions is  the  only  error  claimed  on 
this  appeal.  An  examination  of  this  ques- 
tion renders  It- necessary  to  briefly  state 
the  evidence  as  given  on  the  trial,  which 
was  as  follows :  On  June  28, 1890,  the  de- 
fendant called  at  tbe  oflice  of  J.  T.  Mllner, 
in  Mulkey's  block,  In  the  city  ot  Portland, 
and  represented  to  Mr.  Mllner  that  his 
name  was  John  Williams,  and  applied  for 
a  loan  of  $85.50,  offering  to  secure  the 
same  by  a  chattel  mortgage  on  a  team  of 
horses.  He  drove  the  team  up  in  front  of 
the  office,  and  Mr.  Mllner  looked  at  them, 
and  agreed  to  make  the  loan.  The  note 
was  drawn  up  by  Mllner,  and  the  defend- 
ant signed  the  name  of  John  Williams 
thereto,  and  Mllnor  paid  him  the  $85.50  in 
money.  When  the  note  became  due,  the 
defendant  did  not  call  to  pay  it,  and  Mll- 
ner wrote  two  letters  to  John  Williams, 
calling  on  him  to  pay  the  note,  one  of 
which  he  directed  to  Alblna.  A  Mr. 
John  Williams,  of  .^Iblna,  responded  to 
the  letter  sent  him,  hut  denied  ever  nlgn- 
Ing  the  note.  That  no  part  of  the  note 
has  been  paid,  nor  has  defendant  ever 
called  at  Mllner's  office,  where  the  note 
was  to  be  paid.  That  defendant  was  a 
stranger  to  Milner,  and  he  supposed  his 
true  name  was  John  WlIUamH,  and  would 
not  have  made  the  loan  had  be  known 


otherwise.  That  defendant's  true  name 
is  Edward  Wheeler,  as  stated  in  the  indict- 
ment, and  not  John  Williams.  The  in- 
quiry here  Is  whether,  under  this  state  of 
facts,  the  defendant  was  properly  con- 
victed of  the  crime  of  forgery.  "  Forgery  *" 
is  defined  by  Blackstone  to  be  "  the  fraud- 
ulent maklugor  alteration  of  a  writing  to 
the  prejudice  of  another's  rights."  4  Bl. 
Comm.  247.  Wiia.e^,  J.,  in  Ileg.  v.  Epps, 
4  Post  &  F.  8] ,  says :  "  *  Forgery '  consists 
in  drawing  an  Instrument  In  socb  a  man- 
ner as  to  represent  fraudulently  that  It  la 
a  true  and  genuine  document  really  In  ex- 
istence as  it  appearsonthe  face  olit,  when 
in  fact  there  Is  no  such  genuine  document 
really  in  existence  as  It  appears  on  the 
face  of  It  to  be. "  In  State  v.  Wooderd,  20 
Iowa,  541,  Dillon,  J.,  says:  "Tbe  making 
or  alteration  of  any  writing  with  a  fraud- 
ulent Intent,  whereby  anothermaybe  prej- 
udiced, is  forgery."  Mr.  Bishop  says: 
*"  Forgery '  Is  the  false  making  or  mate- 
rially altering,  with  intent  to  defraud,  of 
any  writing  which,  II  genuine,  might  ap- 
parently be  of  legal  efficacy,  or  tbe  founda- 
tion of  a  legal  liability."  2  Blsh.  Crim. 
Law,  S  523.  Section  1808,  H111*b  Code,  pro- 
vides that "  If  any  jwrson  shall,  with  Intent 
to  injureor  defraud  any  one,  falsely  make, 
alter,  forge,  orconnterfelt  •  •  •  any  bill 
of  exchange,  promissory  note,  orevidenceof 
debt,  •  •  •  shall  l>epunished  in  the  pen- 
itentiary not  less  than  2  nor  more  than  M 
years. "  From  thedeflnttions  of  "forgery  " 
as  above  stated,  as  well  as  from  tbe  stat- 
ute, It  will  be  seen  .that  the  essential 
elements  of  the  crime  are  (1)  a  false 
making  of  some  instrument  In  writ- 
ing; (2)  afraudnlentlnteut;  (3)  an  instru- 
ment apparently  capable  of  effecting  a 
fraud.  That  the  first  and  third  Ingredl- 
eAtM  above  stated  appear  In  this  case 
cannot  be  doubted.  The  noteezeented  by 
defendant  under  the  name  of  John  Will- 
iams Is  certainly  a  false  note.  It  la  not 
what  It  purports  on  its  face  to  be;  Is  false, 
not  genuine ;  fictitious,  not  a  true  writing. 
The  falsity  of  the  note  consists  in  Its  pur- 
porting to  be  the  note  of  some  party 
other  than  the  one  actually  making  tbe 
signature.  It  purports  to  be  anote  of  one 
John  Williams,  wblle  the  signature  was 
made  by  the  defendant,  and,  althongh  tbe 
defendant  represented  that  his  name  was 
John  Williams,  If  he  aesnmed  that  name 
for  the  purpose  of  defrauding,  and  under 
such  a  nameexecuted  the  promissory  note 
in  this  case  with  an  Intent  to  defraud  Mll- 
ner, such  an  act  would  constitute  forgery. 
2  Blsh.  Crtm.  Law,  §  58.S.  The  law  Is  well 
settled  that  the  signing  of  a  flctitiouB 
name  to  an  InBtmment  with  a  fraudulent 
Intent  constitutes  for^vy.  8  Amer.  & 
Eng.  Enc.  Law,  467,  an^^iote;  People  v. 
Brown,  72N.Y.  571;  State  v.  Hahn.SSI^. 
Ann.  169:  Luttrell  v.  State,  1  S.  W.  Hep. 
8S6;  2  Whart.  Crim.  Law,  §  1424;  2  Ru8«. 
Crimes,  733.  As  was  said  In  Com.  v.  Cub- 
tello,  120  Mass.  870:  "The  essential  ele. 
ment  of  forgery  consists  in  the  intent  when 
making  the  signature,  or  procuring  It  to 
be  made,  to  pass  it  off  fraudulently  as  the 
signature  of  another  party  than  tbe  one 
who  actually  makes  it.  If  this  intent 
thus  to  personate  another  exists,  the  in- 
strument Is  still  aforgery^even  if  tbe  name 
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affixed  la  actually  the  Bame  name  with 
that  borne  by  the  party  who  sIkds  It.  So 
there  may  be  loi^ery  by  the  use  of  a  ficti- 
tious name,  au  well  as  by  the  use  of  a  per- 
Bon's  own  name,  U  the  intent  exists  to 
commit  a  fraud  by  deception  as  to  the 
identity  oi  the  person  who  uses  the 
name. ' 

In  Shepherd's  Case,  1  Leach,  226,  the 
prisoner  purchased  some  silver-ware  ot 
the  proBucutor,  giving  In  payment  therefor 
a  draft  which  he  indorsed  witb  the  name 
"H.  Tamer,  Esq.,"  his  true  name  being 
Shepherd.  The  prosecutor  testified  that 
he  gave  credit  to  the  prisoner,  and  not  to 
the  draft,  the  prisoner  being  a  stranger  to 
him.  The  jury  found  the  prisoner  guilty, 
and  on  a  case  reserved  on  the  question 
whether,  as  the  prosecutor  bad  swurn 
that  he  gare  credit  to  the  prisoner  and 
not  to  the  draft.  It  could  amount  to  the 
crime  of  forgery,  the  12  judges  were  anan- 
Imonsly  ol  the  opinion  that  the  conviction 
wasrlght;  lor  it  wasa^falselnstrument," 
not  drawn  by  any  such  person  as  it  pur- 
ported to  be,  and  the  using  of  the  fictitious 
name  was  only  for  tlie  purpose  of  deceiv- 
ing. So  la  Whiley's  Case,  2  Lench.  983. 
stated  by  Mr.  Russell  in  his  wurlc  on 
Grimes,  the  prisoner  was  chained  with 
forging  a  bill  of  exchange,  drawn  In  the 
name  of  Samuel  Mllward,  in  payment  for 
some  goods  by  him  purchased  of  tbe  prose- 
cutor. The  prisoner's  real  name  was 
Samuel  Whlley,  and  he  was  a  stranger  to 
tbe  proeecntor,  who  testified  that  he  toolc 
the  draft  on  the  credit  of  the  prisoner 
whom  he  did  not  know;  that  he  presumed 
the  prisoner's  name  was  that  which  he 
had  written,  and  had  no  reason  to  sus- 
pect the  contrary ;  but  that.  If  the  prison- 
er had  come  to  him  under  the  name  of 
Samuel  Wliiley,  he  should  have  given  him 
egual  credit  for  the  goods,  and  tiave  tulcen 
the  draft  from  lilm,  and  paid  him  the  bal- 
ance,a8  he  had  done  when  became  under  the 
name  of  Mil  ward.  It  was  left  to  the  jury  to 
say  whether  tlie  prisoner  had  assumed 
the  name  Mllward  in  the  purchase  of  the 
goods,  and  giving  the  dratt  with  intent  to 
defraud  the  prosecutor;  and  the  jury,say- 
Ing  they  were  so  satisfied,  found  the  pris- 
oner gailty,  and,  upon  a  case  reserved, 
the  Judges  were  of  the  opinion  that,  the 
questlcm  of  fraud  being  so  left  to  the  jury, 
and  found  by  them,  the  conviction  was 
right.  So  where  the  person  accepting  the 
instrument  knew  the  prisoner  only  by  his 
assumed  name.  It  appearing  that  It  was 
assumed  for  the  purpose  ot  fraud.  Bex  v. 
Francis,  Buss.  &  R.  209.  8o  where  the 
prisoner  was  unknown  to  the  person  In 
whom  the  instrument  was  passed,  who 
had  never  heard  of  the  name  assumed, 
and  would  have  trusted  the  prisoner  just 
as  readily  by  his  real  name.  Rex  v.  Mar- 
shall, Id.  75.  The  authorities  agree  that 
forging  in  a  false  name,  assumed  for  the 
purpose  of  concealment,  and  with  an  in- 
tent to  defraud  in  the  particular  Instance 
of  the  forgery,  ts  scfllclent  to  constitute 
the  offense.  But  when  a  party  signs  a 
name  not  ills  own,  but  one  which  he  has 
adopted,  aslnj);  It  without  the  intent  to 


deceive  as  to  the  Identity  of  the  person 
signing.  It  is  not  a  forgery.  Bex  v.  Bon- 
teiu.  Id.  260;  Rex  v.  Peacock.  Id.  278.  The 
question  of  intent  Id  material  in  determin- 
ing tbe  guilt  of  tbe  party  charged,  and 
tbe  falsity  of  the  Instrument.  It  Is  the 
false  making  with  an  Intent  to  defraud  at 
which  our  statute  Is  aimed.  The  term 
"falsely,"  as  applied  to  making  a  promis- 
sory note,  in  order  to  constitute  forgery, 
has  reference  not  to  tbe  contract  or  tenor 
of  the  instmmrat,  or  the  fact  stated  In  the 
writing,  because  a  note  or  writing  con- 
taining a  true  statement  may  be  forged 
or  counterfeited  as  well  as  ony  other,  bui 
It  Implies  that  the  writing  Is  false,  noi 
genuine;  fictitious,  not  a  true  writing; 
without  regard  to  the  truth  or  falsehood 
of  thestatementitcontalns.  Thenotemust. 
in  itself  be  false,  not  genuine;  a  coun- 
terfeit, and  not  tbe  true  Instrnment  which 
it  purports  to  be.  State  v.  Young,  46  N. 
H.  270.  A  person  may  falsely  make  o 
note,  yet  the  note  be  true  in  point  of  fact : 
or  he  may  make  a  note  which  Is  false  in 
fact.  It  is  the  former,  tbe  falsely  making 
of  the  note  with  the  Intent  to  defraud, 
which  is  the  essoitial  ingredient  of  the 
crimft  here  charged.  Tbe  falsely  making 
of  a  note  In  tbe  name  of  a  person,  as  al- 
ready shown.  Is  forgery;  sols  the  falsely 
making  of  a  note  underan  assumed  name. 
The  defendant  In  this  case  made  the  note, 
and  signed  a  fictitious  or  an  aRsumed 
name.  He  therefore  falsely  made  It,  al- 
though the  fact  stated  in  the  note  may 
be  true.  But  the  false  making.  w£en  ft 
was  passed  to  Mllner  as  genuine,  iudiciit- 
ed  an  intent  to  defraud,  and  brought  the 
onense  within  the  statute.  This  must 
logically  be  so,  unless  there  Is  something 
in  the  facts  and  circumstances  wlilch  con- 
tradict the  intent  to  injure  or  defraud.  In 
tbe  case  of  Queen  v.  Martin,  29  Moak,  Eng. 
B,  154,  relied  on  by  defendant,  the  facts 
show  that  the  prisoner,  in  drawing  the 
check,  did  not  do  so  In  the  name  of,  or  as 
reprpsentlng,  any  other  person,  real  or 
fictitious.  The  check  was  drawn  and  ut- 
tered  as  his  own,  and  it  was  so  received 
by  the  prosecutor,  to  whom  the  prisoner 
was  pf^i-fectly  well  known  as  an  ac- 
quaintance of  20  years*  standing,  and  by 
whom  hewaa  seen  to  sign  It.  Here,  while 
the  prisoner  falsely  made  the  check,  the 
circumstances  show  that  it  was  not  falsely 
made  to  defraud.  Tho  prosecutor  relied 
upon,  and  gave  the  credit  to,  the  prisoner, 
whom  he  well  knew.  But  when  the  de- 
fendant is  an  entire  stranger  to  tbe  party 
to  whom  the  note  Is  passed,  as  in  the  case 
at  bar,  the  credit  Is  the  note,  for  when  Is 
there  any  other  element  of  credit  which  the 
party  could  be  supposed  to  rely  upon? 
Mr.  Mllner,  In  dealing  with  this  defendant, 
and  moking  the  loan  to  him,  relied  upon 
the  genuineness  of  the  note  as  one  step  In 
the  trauBaction,  and  a  fair  and  legal  infer- 
ence from  all  the  testimony  is  that  defend- 
ant made  the  note  witb  an  Intent  to  de- 
fraud, and  thereby  committed  the  crime  of 
forgery.  It  follows,  therefore,  that  the 
judgment  ol  the  court  below  must  be  a^ 
Armed. 
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(20  Or.  sot) 

Fbibndlt  V.  Lee. 
(Supreme  Count  of  Oregon.  Deo.  18,  1890.) 

DOCOKBXTABT  EviDEITOE— JCDBMENT  NOS  Ob- 

8TA.HTB  VbRKDICTO. 

1.  Wbile  books  of  account  kept  by  a  party, 
wknown  by  him  to  be  oorreot,  may  be  osed^y 

memory,  this  questioa  mu^t^'l^pt  distinot'^ia 
the  question  nnder  what  circumstances  books  of  ao- 
conat]  shown  to  have  been  correctly  kept,  are  ad- 
missible as  ori^nal  evidence. 

8.  A  witness  will  be  permitted  to  refresh  his 
memory  by  an  examination  of  memoranda  reasoa- 
ably  contemporaneous  with  the  transaction  to 
which  they  relate,  regu^in^  dates,  figures,  re- 
sults of  calculation,  and  the  libe. 

3.  Where  the  record  discloses  that,  at  the 
time  the  witness  tebtiUed,  he  tuid,  without  even 
looking  at  the  entry  In  his  book,  a  disUnot  recol- 
leotion  of  the  essential  fact  stated  therein,  there 
was  no  necessity  whatever  of  reading  the  entry 
to  the  lury,  and  there  was  no  error  in  refusing  it. 

4.  A  Judgment  non  obstante  veredicto  is  al- 
ways upon  the  merits,  and  is  never  granted  but 
In  a  rery  clear  case,  as  where  it  is  apparent  to 
the  court  from  the  defendant's  own  plea  that  he 
can  have  no  merits. 

{SyUalma  by  the  Court) 

Appeal  from  circuit  court,  Benton  coun- 
ty; B.  S.  Bban,  Judge. 

Tbls  was  an  action  to  recover  960.  In 
substance.  It  aroee  out  of  this  state  of 
facts:  The  plaintiff  alleges  that  on  the 
29th  day  ot  May.  18S6,  he  borrowed  of  the 
defendant  tbe  sum  of  $300  at  the  rate  of 
10  per  cent.  Interest;  that  on  the  28th  day 
of  November,  1887,  he  paid  the  plalntitt  ¥45 
on  the  same;  and  that  on  tbe7tb  day  ot 
September,  1888,  there  nas  due  the  sum 
of  9366.22;  and  that  he  paid  the  defendant 
tbe  said  sum  ol  $3.56.22,  and,  by  mistake, 
in  addition  thereto,  paid  the  defendant 
$60;  and  that  he  has  demanded  the  pay- 
ment of  the  said  sum  of  $60,  which  tbe  de- 
fendant reused  to  pay,  etc.  The  defend- 
ant, by  his  answer,  after  denying  tbe  facts 
as  alletsed,  avers  that  the  ^  said  sum  of 
$300  for  which  the  plaintiff  gave  his  prom- 
issory note,  with  Interest,  etc.,  was  bor- 
rowed on  the  29th  day  of  May,  1884,  and 
not  otherwise.  AH  the  other  facts  are 
admitted,  and  the  rlfcht  to  recover  the 
sum  ot  $60  sued  for  depends  on  whether  It 
was  borrowed  on  the  29tb  day  ot  May. 
1886,  as  alleged  by  tbe  plaintiff,  or  on  the 
29th  day  of  May.  1884.  as  claimed  by  the 
defendant.  It  appears  by  the  hill  of  excep- 
tions that  the  plaintiff  testified.  In  sub- 
stance, that  he  received  the  said  sum  of 
$300  from  the  defendant  on  the  date  as  al- 
leged by  him,  and  that  It  was  the  only 
money  he  had.  ever  borrowed  or  had  ot 
tbe  defendant,  and  offered  in  evidence 
what  he  called  a  "cash-book, "  which  had 
been  kept  bv  blm,  and  that  the  entries 
therein  were'made  at  the  time  they  pur- 
port to  have  been,  and  that  he  knew  they 
were  correct;  and  In  which  book,  on  paffe 
67  thereof,  under  date  of  May  29,  1886, 
there  was  an  entry  In  the  plaintiff's  hand- 
writing of  $300  cash  received  of  the  defend- 
ant, etc.  The  defendant  objected  to  tbe 
Introduction  of  the  same,  which  the  court 
■natalned,  except  in  so  fnr  that  the  wit- 
ness might  he  allowed  to  refresh  his  mem- 
ory therefrom,  to  which  exception  was 
taken;  and  this  constitutes  the  main 
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ground  relied  npun  to  reverse  the  Judg- 
ment. 

J.  W.  Raybarn  and  John  M.  Sowera,  for 
plaintiff.  J.  R.  Bryaon  and  W.  8.  McFad- 
dent  for  defendant. 

Lord,  J.,  {after  stating  tbe  facts  a/t 
ubove.)  Upon  this  state  of  facts  the  only 
inquiry  Is.  did  the  trial  court  err  in  refus- 
ing to  permit  the  entry  on  the  cash-book 
to  be  read  to  the  Jury  as  evidence?  The 
Issue  was  whether  or  not  the  plalntttf  had 
received  from  the  defendant  the  sum  ot 
$300  on  tbe  mh  day  of  May.  1886.  It  was 
In  support  of  that  Issoe  to  which  his  testi- 
mony was  directed,  and  the  entry  was 
offered  as  evidence.  The  record  discloses 
that  he  had  testified  that  the  $300  was 
received  by  him  from  the  defendant  on 
that  dute,  and  that  It  was  the  only  money 
he  had  ever  borrowed  or  had  from  the  de- 
fendant; that,  after  testifying  to  these 
tacts,  he  offered  In  evidence  the  page  of  his 
cash-book  embracing  tbe  entry  of  tbe  sum 
of  money  loaned,  to  show  the  date  It  bore 
was  as  he  hud  alleged.  Upon  objection, 
the  trial  court,  while  excluding  the  entry 
as  evidence,  allowed  it.  to  he  used  for  the 
purpose  of  refreshing  the  memory  of  the 
plaintiff,  to  enable  him  to  testify  to  the 
fact  of  his  own  knowledge. .  The  conten- 
tion for  the  plaintiff  Is  that  the  entry  was 
admissible,  but  tbe  law  cited  and  relied 
upon  to  sustain  it  relates  exclusively  to 
the  admission  of  the  account-books  of 
merchants  and  handicraftsmen  In  ^roof  of 
the  delivery  of  goods  or  the  performance 
of  work  therein  charged.  Briefly,  It  may 
be  said,  at  common  law,  tbe  shpp-books. 
or  books  of  acconnt,  when  the  entries 
therein  were  made  by  a  clerk,  were  re- 
ceived In  evidence  to  prove  the  sale  and 
delivery  ot  the  goods;  but  It  was  nec- 
essary to  show  that  such  books  were 
kept  for  the  purpose,  and  the  entries 
to  have  been  made  contemporaneous  with 
tbe  delivery  of  the  goods,  and  made  by 
the  person  whose  duty  it  was  to  make 
them.  1  Oreenl.  Ev.  5  117,  and  notes. 
In  this  country  the  rule  has  been  expend- 
ed so  as  to  admit  the  books  when  the 
entries  therein  have  been  made  by  the 
party  himself ;  but  there  is  not  entire  uni- 
formity In  regard  to  the  admissibility  of 
books  of  account  In  different  Jurlsdjctions, 
except  that  they  all  concur  In  requlrlnfc 
that  the  entries  should  bemade  In  the  reg- 
ular course  of  business,  and  correctly 
kept,  before  they  should  be  received  In  evi- 
dence. Id.  §118;  Wood's  Pr.Ev.§§  139-145. 

While,  however,  books  of  account  kept 
by  a  party,  or  known  by  him  to  be  cor- 
rect, may  be  used  by  him  as  memoranda, 
for  tbe  purpose  of  refreshing  hid  memory, 
this  question  must  be  kept  distinct  from 
the  question  under  what  circumstances 
books  ot  account,  shown  to  have  been 
correctly  kept,  are  admissible  as  original 
evidence.  In  the  case  ot  shop-books,  or 
books  of  accounts,  tbe  entries  made  there- 
in are  admitted  to  prove  tbe  sale  and  de- 
livery of  the  goods,  or  the  payment  of 
money,  or  the  performance  of  work,  as 
the  case  may  be.  In  the  case  at  bar.  no 
such  purpose  was  contemplated.  The 
entry  in  the  cash-book  was  not  offered 
to  prove  tbe  payment  of  tbe  sum  bor^ 
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rowed,  for  that  had  already  been  made, 
but  to  prore  the  date  when  the  money 
was  received,  bo  as  to  ascertain  whether 
there  had  not  been  two  years'  interest 
paid  more  than  the  transaction  author- 
ized. As  evidence  Ipso  fkcto,  the  entry 
was  excluded,  but,  as  a  memoranduiu 
made  contemporaneous  with  the  transac- 
tion, the  witness  was  permitted  to  refresh 
his  memory  by  an  examination  of  it,  and, 
when  bis  memory  was  thuft  refreshed,  tu 
testify  to  the  tBf^  of  the  date  of  his  own 
knowledge.  In  Best  on  Evidence,  note  to 
section  224,  it  !s  said  that  a  witness  will 
be  permitted  to  rtifresb  his  memory  by  an 
examination  of  memoranda  reasonably 
contemporaneous  with  the  transactions 
to  which  they  relate,  regardlni?  dates,  fig- 
ures, results  of  calculation,  and  the  like, 
whether  such  memoranda  be  made  by  the 
party  biraaell  or  by  any  other  person. 
The  admissibility,  then,  of  the  entry  in 
the  cash-book,  to  show  the  date  of  the 
transaction,  18  not  to  be  determined  by 
the  lefi^al  theory  upon  which  book-ac- 
counts, shown  to  be  correct,  are  admis- 
sible as  orlKfntil  evidence,  but  whether, 
upon  the  facts,  the  memorandvin  made 
at  the  time  of  the  transaction  in  the  CMh- 
book  was  admissible  In  evidence  In  con- 
nection with  the  testimony  of  the  plain- 
tiff. That  a  witness  may  refer  to  a  mem- 
orandum made  by  him  to  refresh  his  mem- 
ory is  a  familiar  principle.  Our  Code  pro- 
vides that  "a  witness  is  allowed  to  refresh 
bis  memory  respecting  a  fact,  by  any 
thins  written  by  hiniself ,  or  ander  his  di- 
rection, at  the  time  when  the  fact  oc- 
curred, or  Immediately  thereafter,  or  at 
any  other  time  when  the  fact  was  fresh 
In  his  memory,  and  he  knew  that  the 
same  was  correctly  Stated  1u  the  writing. 
But  in  either  case  the  writing  must  be 
produced,  and  may  be  inspected  by  the 
adverse  party,  who  may.  If  he  choose, 
cross-examine  the  witness  upon  it,  and 
read  It  to  the  Jury.  So,  aiKo,  a  witness 
may  testify  from  such  writing,  though  he 
retain  no  recollection  of  the  particular 
/  facts,  but  such  evidence  shall  be  received 
with  caution."  Hill,  Code,  §836.  Lord  El- 
I.BNBOROCQH  Bald  that  "it  is  not  the  inem- 
orandam  which  Ib  evidence,  but  the  recol- 
lection of  the  witness.**  Henry  v.  Lee,  2 
Chit.  124.  And  in  Com.  v.  Jeffs,  182  Mass. 
6,  Endicott,  J.,  eald:  "We  are  not  aware 
of  any  case  where  it  has  been  held  that 
the  memorandum  could  be  put  in  evi- 
dence simply  because  it  refreshed  the 
memory  of  tbewltness.  Com.  v.  Ford,  130 
Mass.  &4.  In  that  case,  and  In  many  of 
the  rases  cited  therein.  It  Is  stated  that  the 
memorandum  per  Be  cannot  be  used  in  evi- 
dence." In  Field  V.  Thompson,  im  Mass. 
151,  It  was  held  that  the  memorandum 
was  not  competent,  and  that  it  could  not 
be  put  In  evidence  in  confirmation  of  the 
recollection  of  the  witness.  Bap.  Wit.  §§ 
280,  284.  Be  that  as  It  may,  the  memo- 
randam  Itself  Is  not  admlBslble  in  evidence, 
except  In  cases  where  the  witness,  at  the 
testifying,  has  no  recollection  of  what 
took  place  further  than  he  accurately  re- 
duced the  whole  transaction  to  writing. 
IGreenI.Ev.  §487;  Wood.Pr.  Ev.§  134,  Aa 
Indlsi^ensable  to  the  admission  of  such  tes- 
timony, there  must  be  proof  that  the  wit- 


ness who  made  the  memorandum  had  no 
recollection  of  the  mattera  stated  therein, 
independent  of  the  written  paper.  When 
he  has  such  recollect iou,  the  evidence  Is 
inadmissible.  In  Howard  v.  McDnnough> 
77  N.  T.  6^.  the  cuart  laid  down  the  rule 
as  to  the  UHe  of  memoranda  as  follows: 
"  (1)  A  witness  may,  for  the  purpose  ol 
refreshing  his  memory,  use  any  memoran- 
dum, whether  made  by  himself  or  another, 
written  or  printed,  and,  when  the  memory 
baa  been  rdreshed,  he  mast  testify  to  the 
facts  of  hla  own  knowledge,  the  memoran- 
dum Itself  not  being  evidence.  (2)  When 
a  witness  has  so  far  forgotten  the  facta 
that  be  cannot  recall  them,  and  he  teetl- 
fletr  that  he  once  knew  them  and  made  a 
memorandum  of  them  at  the  time  or  soon 
after  they  transpired,  which  he  Intended 
to  make  correctly,  and  which  he  believes 
to  be  correct,  such  memorandum  in  his 
own  handwriting  may  be  received  as  evi- 
dence of  the  facts  therein  contained,  al- 
though the  witness  has  no  ijresent  recol- 
lection of  them."  The  rule  was  thus 
stated  by  Clopton,  J.,  In  Jaques  v.  Hor- 
tou,  76  Ala.  243:  "If  the  witness,  after  ex- 
amining the  memorandum,  cannot  state 
the  facte  from  independent  recollection, 
but  can  testify  that  he  knew  the^contents 
of  the  memorandum  at  or  about  the  time 
It  was  made,  and  knew  them  to  be  true, 
the  memorandum  and  the  testimony  of 
the  witness  are  admissible.  In  other 
words,  the  entries  ormemorandaof  trans- 
actions made  by  a  witness  are  admissible 
only  when  the  memory  of  the  witness  Is 
at  fault.**  Tbomp.  Triala,  {  402,  subd.  4, 
and  note  of  authorities. 

Now,  the  record  of  this  case  dlscloBes 
that  the  plaintiff  was  able  to  testify  direct- 
ly to  the  date  when  he  borrowed  the  mon- 
ey from  the  defendant  of  his  own  personal 
knowledge,  clearly  Indicating  that  he  did 
not  need  the  aid  of  the  entry  In  the  cash- 
book  to  refresh  his  recollection  of  the 
transaction.  Hla  memory  ol  the  matter 
had  not  become  more  or  less  obscure,  re- 
quiring the  aid  of  the  entry  to  refresh  It 
BO  as  to  enable  him  to  testify  from  hie  own 
personal  recollection.  He  had  already 
done  that  without  Its  aid,  and  the  only 

Surpose  the  entry  could  aerve  was  to  cun- 
rm  his  statements.  He  testified  that  the 
9300  was  received  on  the  date  alleged  by 
him,  and  that  It  was  The  only  money  that 
he  had  ever  borrowed  or  had  of  the  de- 
fendant. There  was  but  the  single  trans- 
action, and  bis  memory  was  not  at  fault 
either  In  respect  to  the  amount  or  the 
date  when  he  borrowed  It.  These  facts 
plainly  show  that  he  did  not  desire  to  aae 
the  entry  for  thiB  purpose,  but  as  original 
evidence  of  entries  made  by  himself  to  cor- 
roborate his  own  testimony.  In  Weaver 
V.  Bromley,  65  Mich.  214.  31  ^.  W.  Rep. 
839,  the  court  say:  "The  memorandum 
should  not  have  been  admitted  In  evidence. 
The  witness  had  a  clear  recollection  of  the 
date  upon  which  he  received  the  notice, 
and  did  not  desire  or  ne^  the  memoran- 
dum to  refresh  his  recollection,  and  it  was 
not  used  or  offered  lor  that  purpose. '  It 
was  Introduced  and  received  as  original 
evidence  In  corroboration  of  hlaown  state- 
ment. It  was  evidence  made  by  himself 
in  corroboration  of  hlmaelf.  It  was  no 
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more  admlsfitble  tbas  would  hare  been 
the  oralstatement  to  the  same  effect  made 
on  that  day  to  a  third  party."  The  rea- 
son (or  the  excluBion  ol  such  entries,  ex- 
cept when  the  wltneflB  Is  unable  tu  recol- 
lect such  lacta,  le  thus  stated  in  Bank  t. 
Madden.  114  N.  Y.  285,  21  N.  E.  Bep.  408: 
"The  rule  w&lcb  renders  such  entries  ad- 
missible rests  upon  the  principle  of  necea- 
slty  for  tbn  reception  o(  secondary  evi- 
dence, and  Is  not  applicable  where  the  wit- 
ness has  a  distinct  recollection  of  the  es- 
sential tacts  to  which  they  relate.  The 
primary  common-law  proof  Is  then  fur- 
nished, and  the  necessity  for  evidence  of 
the  lesser  degree  does  not  arise.  And  this 
rlefatt  so  qualified,  to  Introduce  such  sec- 
ondary evidence.  Is  the  better  rule,  in  view 
of  the  opportunities  which  might  other- 
wise exist,  to  superadd  a  written  mem- 
orandum to  the  evidence  of  a  witness, 
which  It  cannot  be  said  might  sometimes 
be  improperly  made  avatlableto  strength- 
en his  testimony  with  the  court  or  Jury; 
and  Bucb  may  be  wftfaln  the  reasonable 
apprebension  until  the  moral  infirmity  of 
human  nature  becomes  exceptionally  less 
than  It  yet  has. "  And  finally,  to  conclude 
in  the  language  of  Mr.  Justice  Harlan  In 
llailroad  Co.  v.  O'Brien.119  U.  S.  102,  7 
Sup.  Ct.  Rep.  118.  **  the  present  case  does 
not  require  us  tu  enter  upon  an  examina- 
tion of  the  numerousautburltlesupon  this 
general  subject,  for  It  does  not  appear  here 
but  that,  at  the  time  the  witness  testified, 
he  had,  without  even  looking  at  his  writ- 
ton  statement, a  clear, distinct  recollection 
of  essential  fact  stated  in  It.  If  he  had 
Bucb  present  recollection,  there  was  no 
necessity  whatever  of  reading  that  paper 
to  the  jury,  and  there  was  no  error. 

The  next  objection  Is  to  the  refusal  of 
the  trial  court  to  grunt  a  motion  for  the 
sum  alleged  upon  tlie  ground  that  the  an- 
swer set  up  no  valid  defense.  But  this  Is 
not  wholly  true,  tor  the  defense  set  up  is 
valid  as  far  as  it  goes,  and  shows  that  the 
plaintiff  has  not  overpaid  him  the  sum  al- 
leged, but  only  the  sum  of  three  dollars 
and  ftve  cents.  It  is  true  that  a  Judgment 
Don  obst&Dte  veredicto  is  always  upon  the 
merits,  and  is  never  granted  but  in  a  very 
clear  case,  as  where  it  Is  apparent  to  the 
court  from  the  defendant's  own  plea  that 
be  can  have  no  merits.  2  Tldd's  Pr.  922. 
It  Is  also  tme  that  nqthlng  short  of  an  In- 
tentional confesKlon  will  furnish  a  ground 
tor  such  judgment,  as  it  can  never  be  ren- 
dered on  the  contesalon  Implied  upon  a 
pleading  from  not  answering  traversable 
matter;  but  here  the  defendant,  by  his 
own  answer,  directly  admits  that  be  baa 
been  overpaid  the  sum  of  three  dollars 
and  five  cents,  and,  as  a  consequence,  that 
the  plaintiff  Is  entitled  to  recover  that 
sum.  The  judgment  therefore  must  be 
reversed,  and  the  case  remanded,  with  di- 
rections to  enter  Jadgmeut  for  the  plain- 
tiff for  that  amount. 

(10  Or.  168)  .   

Wills  t,  Letbbich  et  ah 

(Suprme  Court  of  Or^jon.   Dec  8,  1890.) 

DascRtmoR  nr  Dsbd— BnDBXGa  to  Explain. 

Where  the  description  in  a  deed  is  not 
olear  and  Intelligible,  the  situation  of  the  par- 
ties, and  Che  circumatances  surrounding  the  trans- 


action, may  be  considered  in  conneetloa  wIUi  its 
provisions  to  ascertain  the  iatentlliB(  Hd  give  it 

practical  effect. 
{SyUohvia  by  the  Court) 

Appeal  from  circuit  court,  Unn  county; 
R.  P.  BoiBB,  Judge. 

J.  K.  Weatherford,  tor  appellant.  J,  C 
Powell,  for  respondents. 

Lord,  J.  .This  Is  a  suit  hi  equity, 
brought  by  the  plaintiff  against  the  de- 
fendants, for  an  injqnctloft  requiring  the 
defendants  to  remove  all  the  obstructions 
placed  by  them,  or  dtfaer  of  them,  upon 
a  certain  tract  of  land  thei-ein  described, 
and  that  they  and  eacb  of  tbem  be  perpet- 
ually enjoined  from  interfering  with,  or 
placing  obstructions  upon,  said  laud.  The 
complaint,  In  substance,  alleges  that  the 
plaintiff  is  the  owner  of  a  tract  of  land, 
describing  It,  and  that  he  used  It  for  a 
ruad-way  for  hloiself  and  the  public  going 
to  and  from  bis  farm,  and  that  he  Is  en- 
titled to  tbe  whole  thereof;  that  the  de- 
fendants have  erected  a  warehouse  there- 
on fur  the  storageof  grain,  and  are  threat- 
ening to  store  therein  large  quantities  of 
grain,  nnd  other  obstructions,  by  build- 
ing platforms,  etc.;  and  that  they  threat- 
en to  further  obstruct  by  piling  large 
quantities  of  wood  thereon,  etc.  The  an- 
swer of  the  defendant  Leverich  denies  spe* 
ciflcally  all  the  allegations,  and  alleges  as 
a  separate  defense  that  be  Is  the  owner  of 
the  strip  of  land  as  described,  and  that 
the  plaintiff  Is  the  owner  of  a  rightof  way 
for  a  road  over  the  strip  of  land,  and  that 
he  has  no  other  right  or  title  to  said  strip 
of  land  whatever,  etc.  Tbe  reply  puts  In 
issue  thnse  facts,  and,  after  tbe  Issues  were 
thus  Joined,  the  case  was  referred  to  Hon. 
D.  R.  N.  Btackbum,  as  referee,  to  take  the 
evidence,  and  report  his  flndlngs  of  fact 
and  conclusion?  of  law  to  the  court.  The 
referee  made  the  following  findings: 
"That  the  plaintiff  Is  the  owner  of  a  right 
of  way  beginning  at  thesoutb-west  comer 
of  the  donation  land  claim  of  John  McCoy 
and  "wife,  T.  10  S.,  B.  4  west,  In  Linn  coun- 
ty, Oregon,  and  extending  down  the  Wil- 
lamette river,  along  the  bank  thereof,  to 
the  north-west  comer  of  the  same,  or  so 
far  as  tbe  land  of  F.  D.  Leverich  extends 
down  said  river;  (2)  that  said  right  of 
way  Is  only  forty  feet  wide;  (  S)  that  the 
wood-dock,  wood-yard,  and  pig-pen  of  said 
defendant  Leverich  are  nut  on  said  right 
of  way,  and  do  not  Interfere  with  the 
travel  thereon ;  (4)  that  the  warehouse  of 
the  said  P.  W:  Haley  Is  In  said  right  of 
way,  and  does  obstruct  the  travel  on  the 
same."  And,  as  conclusions  of  law,  finds 
"that  plaintiff's  bill  should  be  dlRmlKsed 
as  to  defendant  Leverich.  and  that  said 
Leverich  recover  bis  costs  and  disbursa- 
ments:  (2)  that,  as  to  the  defendant  P. 
W.  Haley,  the  plaintiff  Is  entitled  to  the  re- 
lief Boughtln  his  complaint, — a  mandatory 
injunctiun  for  the  removal  of  said  ware- 
house from  said  right  of  way,  etc..  Judg- 
ment for  his  costs,  and  disbursements  to 
be  taxed. "  The  plaintiff,  by  his  eoaosel, 
moved  to  set  aside  tbe  report  as  to  tbe 
defendant  I^everich.  and  the  defendant 
Leverich,  by  hie  counsel,  moved  to  confirm 
the  report,  and  the  court,  after  bel>ig  duly 
advised,  ordered  that  tbe  report  of  Uie 
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referee,  as  to  eatd  LeTcrlcta,  be  confirmed. 

The  plalntiO'e  claim  of  title  Is  deraigoed, 
through  a  deed  from  Leverich  and  wife  to 
Henry  Stamberg,  and  from  Henry  Stum- 
berg  and  wife  to  the  plaintiff.  Those 
deeda  describe  the  tract  In  diupute  aa  fol- 
lows* "A  strip  of  land  forty  feet  wide 
along  the  bank  of  the  Wlltamrtte  river, 
beginning  at  the  south-west  corner  of  the 
donation  land  claim  of  John  McCoy  and 
wife  in  T.  10  S.,  R.  4  W„  of  Willamette 
meridian,  etc.,  and  extending  down  said 
river  to  the  north-west  comer  of  said 
claim,  or  as  far  as  the  land  of  F.  D.  Lever- 
Icfa  extends  down  said  river;  to  have  and 
to  hold  for  the  purpose  of  a  road  or  right 
of  way  unto  the  said  E.  Wills,  his  heirs 
and  assigns, forever."  This  40-feet  strip  of 
land  is  described  as  a  trart  of  land  40  feet 
wide,  along  the  bank  of  the  river ;  but  the 
east  and  west  Hues  are  not  designated,  so 
that  It  Is  uncertain  where  the  west  line  of 
tbe  strip  Is,  unless  It  be  placed  on  top  of 
the  bank  of  the  river,  which  the  evidence 
indicates  Is  the  hlgb-wuter  mark.  The 
way  to  get  at  what  the  parties  Intended 
by  this  deed  Is  "toplaceourselves."  as  Mr. 
Justice  SA.»DEitBON  said,  "In  the  seats 
which  were  occupied  by  the  pHrtIra  at  the 
time  the  instrument  was  executed,  then, 
taking  It  by  the  four  comers,  read  It."* 
Walsh  V.  Hill.  38  0.11.487.  This  rule  re- 
quires  a  consideration  of  all  the  provis- 
ions of  the  deed,  us  well  as  tbe  situation  of 
tbe  parties.  In  order  to  ascertain  thdr  In- 
tention, and  give  It  practical  effect.  The 
evidence  Indicates  that  tbe  lend  now  uc- 
cnpied  and  owned  by  the  plaintiff  and  the 
defendant  Leverich  was  once  owned  in 
common  by  the  defendant  Leverich  and 
Stumberg,  and  that  they  agreed  to  divide 
the  same,  and  thot  a  surveyor  was  em- 
ployed to  divide  the  land  equally  as  to  the 
number  of  acres,  but  that,  after  the  land 
was  surveyed  and  platted,  the  south  half 
was  considered  more  valuable  than  the 
north  half,  so  that  It  waR  agreed  that  the 
defendant  Leverich  should  take  the  south 
half,  and  Stumberg  the  north  half,  and 
that  tbedefendant  pay  Stumberg  $125,  and 

ve  him  a  deed  for  a  road  or  a  rigfa  t  of  way 
over  the  south  half,  along  the  bank  of  the 
Willamette  river,  ond  that.piirsunnt  to  thlH 
arrangement,deedsweremade,one  of  which 
Is  the  deed  in  evidence  from  the  defendant 
and  wife  to  Stumberg  for  a  road  or  a 
right  of  way  along  the  bank  of  said  river; 
that  afterwards  Stumberg  sold  the  north 
half  to  the  plaintiff,  and  thereafter  made 
the  deed  in  evidence  to  tbe  plaintiff  for  the 
strip  of  land  In  controversy,  for  the  pur- 
poses specified;  that,  soon  after  Stnm- 
berg  and  tbe  defendant  had  effected  their 
deal  as  to  the  lands  held  In  common  by 
them,  the  defendant  began  Improving  his 
river  front,  and  erected  a  wood-dock  and 
Bteam-boat  landing.  It  appears  also  at 
the  time  the  plninttlT  obtained  his  deed 
firom  Stumberg  for  the  north  half  of  said 
land,  and  at  the  time,  and  long  before,  he 
obtained  his  deed  from  him  for  the  strip  of 
land  In  controversy,  for  the  purposes  of  a 
road  or  right  of  way,  that  the  defend- 
ant had  made  the  Improvement  referred 
to,  and  was  using  tbe  same  for  the  pur- 
pose of  selling  and  delivering  wood,  and 
shipping  grain,  and  other  farm  products. 


by  boats  on  the  Willamette  river.  The 
evidence,  too,  discloses  that  he  used  sueb 
righto!  wayb^ore  be  obtained  the  deed 
fnim  Stnmbei^  to  the  strip,  and  that  he 
used  thewarehouse  built  by  the  defendant 
for  the  purposes  specified  in  common  with 
others.  Regarding  the  situutlon  of  tbe 
parties  In  the  light  of  surrounding  circum- 
stances, it  is  plain  that  there  was  nut  any 
intention,  other  than  tor  the  purposes  of 
a  right  of  way,  to  convey  the  strip  of  land 
In  dispute  In  fee,  either  to  Stumberg,  or  by 
Stumbei-g  to  the  plaintiff.  The  whole  ar- 
rangement, all  the  acts  of  tbe  parlies  at 
the  time  and  subsequent,  in  dealing  and 
using  such  strip  of  land,  is  only  consistent 
with  the  purpose.  It  shows  moreover 
that  their  mutual  convenience,  tbe  busi- 
ness in  wblch  the  defendant  was  engagecl, 
and  tbe  necessity  of  preserving  access  to 
the  river  as  weil  as  the  purposes  to  be 
subserved  by  each,  was  well  understood, 
and  that  no  more  land,  or  for  any  other  pur- 
pose than  a  right  of  way,  was  in  tended  to  be 
con  veyed,  or  that  tbe  plaintiff  could  ha  ve 
understood  otherwise.  His  own  explana- 
tions and  statements  are  only  consistent 
with  this  view.  More,  U  the  strip  of  land 
be  located  along  the  bank,  as  the  plaintiff 
claims.  It  is  so  steep  and  declivitous  as  to 
render  the  conHtruction  of  a  road  nearly 
Impossible  without  great  expense  and  la- 
bor, and  would,  in  effect,  render  the  deed 
lnoi>erative;  and  what  Is  more,  it  would 
locate  the  road  not  where  It  Is,  and  un- 
derstood to  be,  bnt  where,  nnder  the  cli^ 
curastances.  It  would  seem  improbable 
that  It  was  ever  Intended  to  be  located. 
But,  looking  at  the  deed  In  view  of  the 
situation  of  these  parties,  and  in  tbe  light 
of  the  surrounding  circumstances  and  the 
subject-matter  in  regard  to  which  the  de- 
scription applies,  the  intention  Is  plain. 
It  locates  tbe  west  line  on  top  of  the 
bank,  and  then  goes  east  for  the  other  line 
40  leet,  and  establishes  the  right  of  way 
where  It  now  is,  and  has  been  used.  It 
makes  the  terms  used  in  the  description, 
which  of  themselves  are  not  clear,  intel- 
ligible, and  conslsten  t  with  the  rest  of  the 
deed.  And,  where  snch  uncertainly-  exists 
In  a  description.  It  is  competent  to  show 
the  practical  construction  wblch  the  par- 
ties gave  to  the  description  of  the  strip 
of  land  in  qnestlon  by  their  acta,  and  their 
treatment  of  the  property.  In  order  to 
show  what  was  the  true  line  Intended  to 
be  established  by  them  ;  so  that.  If  we  con- 
sider the  provisions  of  tbe  deed  in  connec 
tion  wJtb  tbe  clrcamstances  of  the  tram 
action,  and  the  situation  of  tbe  parties, 
and  the  sublect-matterto  wblch  they  are 
to  be  applied,  it  gives  a  definite  sense  and 
meanhig  to  the  language  used  In  the  deed, 
makes  It  consistent  and  operative  for  the 
purpose  specified,  and  Indicates  plainly 
what  the  parties  intendrd  and  meant.  In 
this  view,  it  resalts  tiat  the  decree  must 
be  affirmed. 

(87  Cal.  296) 

CoNKLmo  V.  Pacific  Imp.  Co.  (No.  13,872.1 
{Suprerm  Court  of  CaUforvAa.   Deo.  80,  1890.) 

BlFABUX  RlOHTS—Dl  VERSION  OF  WaTW— IH- 

jeyorios. 

1.  Under  Code  Civil  Froc.  Cai.  1 1925,  which 
makes  a  oerUAcate  of  purchase  of  lands,  issusd 
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under  the  laws  of  the  United  States,  primary  ev- 
idencA  of  title  in  the  holder,  a  reoelpt  for  the 

Burchase  money,  issued  by  the  receiver  of  a 
'nited  States  land-otBce  to  an  occupant  of  public 
lands  bordering  on  a  stream,  Is  st^cient  •prima 
facte  evidenoeof  title  in  the  latter  to  enable  him 
to  maintain  an  action  to  enjoin  an  upper  riparian 
proprietor  from  unlawfully  divei'tiue  the  waters 
of  tne  stream;  and  his  complaint,  which  alleges 
the  Issuance  to  him  of  the  receiver's  receipt,  is 
not  demurrable  for  its  failure  to  all^  that  the 
land  is  subject  to  pre-emption,  or  that  plaintiff 
is  a  qualified  pre-emptor. 

3.  A  grant  of  the  right  to  divert  the  waters  of 
a  stream,  made  by  a  pre-emptor  of  public  lands 
Ixn^eriae  thereon,  is  rendered  wortnlesa  by  the 
latter's  abandonment  of  his  claim  before  proour- 
log  a  receiver's  receipt  for  the  land. 

S.  The  fact  that  the  grantor  of  the  water- 
right  was  induced  to  abandon  his  claim  by  the 

g^yment  of  money  from  plaintiff,  and  that  the 
tter  thereupon  entered  on  the  land,  does  not 
make  his  entry  fraudulent  or  Illegal  as  against 
the  grantees  of  the  water-right. 

4.  The  fact  that  the  amended  complaint 
prayed  only  for  an  injunction  against  defendant's 
threatened  diversion  of  the  water,  and  that  at 
the  time  of  its  filing  defendant  had  already  be- 

SQ  to  do  80,  wlU  nht  prevent  the  issuance  of  an 
Junction  against  the  continued  wrongful  diver- 
sion. 

5.  Where  tiie  diversion  of  the  water  is 
wrongful,  it  Is  not  necessary  for  plaintiff  to  prove 
damages  to  entitle  him  to  an  injunction. 

6.  Where  defendant  has  a  right  to  divert  the 
water  to  the  foil  capacity  of  a  IX-inch  pipe,  he 
is  not  injured  by  an  InJnncUon  restraining  him 
from  using  a  6-inoh  pipe  if  the  l>^-iiich  pipe 
tabes  all  the  water  of  the  stream. 

Department  1.  Appeal  from  superior 
court,  Santa  Barbara  connty;  S.  M.  DiTy 
LARD,  Judge. 

A.  B.  Hotcbkisa,  tot  appellant.  W,  C. 
StrattOB,  for  respondent. 

WouKB,  J.  This  action  was  bronght  by 
the  respondent  against  the  appellant  to 
enjoin  the  latter  from  diverting  water 
from  a  certain  natural  stream  In  the  coun- 
ty of  Santa  Barbara.  The  defendant 
owned  two  tracts  of  land  on  the  stream. 
Between  these  two  tracts  the  plaintiff  was 
in  posaeesion  of  a  tract  of  land,  claiming 
the.  same  as  a  pre-emptur  from  thegovem- 
luent,  and  for  which  he  held  a  receiver's 
receipt.  The  court  below  found  lor  the 
plaintiff,  and  enjoined  the  defendant  from 
diverting  and  using  the  water  as  prayed 
for  in  the  complaint.  No  motion  for  anew 
trial  was  made,  but  the  hill  of  exceptions 
was  filed  wlthfn  60  days,  and  specifica- 
tions are  made  and  errors  uf  law  assigned 
therein.  Counsel  for  appellant  makes  nu- 
merous points  in  his  brief,  which  we  will 
attempt  to  notice  in  their  order. 

The  first  point  made  Is  that  the  court 
below  erred  in  overruling  the  defendant's 
demurrer  to  tbe  amended  complaint.  The 
objection  made  to  the  complaint  Is  that  It 
does  not  show  that  the  plalntiET  was,  at 
the  time  the  action  was  brought,  or  at  the 
time  the  water  was  diverted  from  the 
stream,  the  owner  of  the  land,  or  that  the 
land  was  subject  to  pre-emption,  or  that 
he  was  a  qualified  pre-emptor.  The  alle- 
gations of  the  complaint,  so  far  as  it  af- 
fects this  question,  are  as  follows:  "That 
the  plaintiff  Is  and  was  on  the  1st  day  of 
October,  1888,  the  owner  of  that  certain 
tract  of  land  situate  In  tlie  county  of 
Banta  Barbara,  state  of  CalirorDia,to-wit: 


•  •  •  And  he  now  is,  and  has  been  since 
the  month  of  May,  1887,  in  the  actual 
possession  and  occupancy  of  said  land; 
that,  in  the  month  of  May,  said  land  was 
pohUc  land  of  the  United  States  open  to 
settlement,  and  plaintiff,  who  was  twen- 
ty-one years  old,  and  a  citizen  of  the  Unit- 
ed istates.  did,  In  said  month,  settle  upon 
said  land,  with  the  Intention  of  pre-empt- 
ing the  same,  and  acquiring  title  thereto, 
and  on  the  19th  day  of  May,  1887,  he  filed 
Ills  declaratory  statement  in  the  United 
States  land-ofilce  of  tbe  district  in  which 
said  landlssituated.claimingBald  land  un- 
der the  pre-emption  laws,  and,  on  tbe  14th 
day  of  September,  1SS8,  he  paid  for  said 
land,  and  received  from  the  receiver  of  the 
said  land-offlce  his  receipt  for  said  pay- 
ment." These  avermentsarenot  sufficient 
to  show  a  compliance  with  the  law  relat- 
ing to  pre-emption  settlements  upon  and 
purchase  of  government  lands.  Rev.  St. 
§§  2259,2264;  Quinn  v.  Kenyon,  Cat.  501; 
Page  V.  Hobbs,  27  Cal.  486.  But  it  is  con- 
tended by  the  respondent  that  no  all^a- 
tlon  of  facte  necessary  to  show  that  the 
lands  were  subject  to  pre-emption,  or  that 
the  respondent  was  a  qualified  pre-emptor, 
and  took  the  steps  necessary  to  acquire 
the  title  from  thegoTeniment,is  necfssary 
in  a  case  of  this  kind ;  that  it  was  enough 
to  allege  that  he  was  the  holder  of  the  re- 
ceiver's receipt,  and  In  possession  thereun- 
der. In  this  contention  we  must  hold 
with  the  respondent.  This  Is  not  a  case 
involving  title  to  tbe  land  In  which  each 
of  the  parties  is  claiming  through  tbe  gov- 
ernment. The  appellant  makes  nu  claim 
of  title  to  the  land,  nor  is  it  shown  to  be 
in  privity,  with  the  paramount  source  of 
tifle,  or  In  the  position,  for  any  reason,  to 
question  the  legality  of  the  respondent's 
holding,  escept  by  an  affirmative  showing 
against  the  prima  fncie  cane  mude  by  the 
receipt.  In  such  a  case,  it  Is  sufficient  fur 
the  occupant  of  the  land  to  allege  and 
prove  the  receiver's  receipt,  which  Ispr/ma 
facie  evidence,  in  a  case  of  this  kind,  that 
he  is  rightfully  In  possession.  Code  Civil 
Proc.  §1925;iFigg  v.  Handley.  52  Cal.  244; 
Conlan  v.Qulnby,51Cal.413.  And  belngso 
in  possession  as  a  pre-emptor.  and  having 
compiled  with  the  requirements  of  the 
statute,  which  Is  shown,  as  we  have  said, 
by  the  receiver's  receipt,  be  had  become  a 
riparian  owner  upon  the  stream,  and,  as 
such,  entitled  to  protect  hlmaelf  asainst 
any  unlawful  diversion  of  the  waters 
therefrom.  Pom.  Rip.  Rights.  §§  36,  36. 
There  are  other  objections  urged  to  the 
complaint,  but  none  of  them  are  well  taken. 
The  demurrer  to  the  amended  complaint 
was  properly  overruled. 

A  demurrer  was  sustained  to  the  second 
defense  set  up  in  the  defendant's  answer, 
and  this  Is  claimed  to  have  been  an  error. 
It  Is  alleged  in  this  defense  that  one  Bush 
entered  upon  tbe  lands  claimed  by  the 
plaintiff  in  this  action  as  a  pre-emptor, 
and  tiled  his  declaratory  statement  In  the 
land-offlce,  and  that,  while  so  in  posses- 

1  Code  Civil  Proa  Cat  I  IflfiS,  provides  that  a 
certlfloate  of  purchase  of  lands,  Issued  in  pursa- 
ance  of  any  law  of  the  United  States,  is  pnmny 
evidence  that  the  holder  of  such  certLfioan  Is  the 
owner  of  the  land  described  therein. 
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sloD  of  the  landB,  said  Bush  granted  to 
one  Underbill  the  right  to  construct  and 
maintain  a  plpe-Ilne  over  Bald  lauds,  to- 
gether with  the  rjght  to  use  and  divert 
the  waters  flowing  in  said  creek;  thatDu- 
derhlll  conveyed  this  right  to  the  defend- 
ant; that  defendant  had  entered  Into  the 
occupation  ol  said  lands  for  Its  said  busi- 
ness of  water  supply,  had  laid  Its  pipes,  at 
great  cost  and  expense,  In  such  manner  as 
that  plaintiff  must  have  had  notice  of  the 
tact;  that  plaintiff  made  bis  su-called 
"settlemPDt"  with  full  notice  of  defend- 
ant's claims,  rights,  appropriations,  and 
expenditures;  that  Bash  relinquished  to 
the  United  Stateshlsclalm  asa  pre-emptor 
by  filing  the  declaration  to  that  effect, 
and  the  lands  thereby  reTerl;ed  to  the 
United  States,  subject  to  the  defendant's 
occupation  forthe  purposes  aforesaid. and 
were  not  thereafter  subject  to  any  further 
rights  of  pre-emption.  It  is  further  al- 
leged that  the  plalntltt  entered  upon  the 
lands  not  In  good  faith  as  a  pre-emptor, 
but  (or  the  purpose  ot  obtaining  a  tech- 
nical advantage  ot  d^endant,  and  there- 
by compelling  It  to  buy  his  claim,  and 
secretly,  and  without  notice  to  tbe  defend- 
ant, procured  the  officers  of  the  land  de- 
partment to  issue  to  him  o  receipt  for 
payment  for  said  lands;  that  no  patent 
had  issued  to  the  plaintiff,  and  the  de- 
fendant had  protested  against  tbe  Issu- 
ance of  any  such  patent;  and  that  the  ex- 
penditures made  by  the  plaintiff  In  Im- 
proving the  land  were  made  in  bad  faith. 
We  are  unable  to  see  anything  In  this 
pleading  which  can  amount  to  a  defense 
to  the  plaintiff's  cause  of  action.  It  Is 
earnestly  contended  by  tbe  counsel  for  ap- 
pellant that  the  plaintiff  obtained  no 
rights  In  tbe  water  flowing  through  the 
land  by  entering  upon  the  land,  making 
payment  therefor,  and  procuring  the  re- 
ceiver's receipt,  and  yet,  in  support  of  this 
answer,  he  contends  that  Bush  obtained 
such  a  right  by  merely  entering  upon  the 
land  and  filing  his  declaratory  statement, 
without  making  payment,  or  receiving  a 
receipt:  that  by  his  deed  his  right  passed 
to  Underbill,  and  from  UnderhUl  to  the 
defendant;  and  tbat  the  abandonment  of 
his  right  of  pre-emption  by  Bush  not  only 
did  not  defeat  the  defendant" s  right  to  di- 
vert the  water  obtained  through  him,  but 
actually  confirmed  It,  and  shutotf  all  other 
persons  from  entering  upon  and  acquiring 
title  tothe  land.  The  statement  of  such  a 
proposition  is  Bn*^clent  to  refute  It.  Bush 
had  no  right  in  the  water  to  convey ;  but, 
ft  he  had.  It  was  lost  by  bis  subsequent 
abandonment  of  bis  claim,  and  tbe  right, 
in  the  hands  of  the  defendant,  was  no  bet- 
ter than  if  It  had  remained  in  Bush.  The 
allegatlonB  tending  to  show  that  the  en- 
try ut  the  plaintiff  was  made  to  defrand 
and  take  adTantage  of  the  defendant  add 
nothing  to  tbe  pleading.  The  defendant 
had  no  rigbts  In  the  land,  or  the  water, 
Bs  appurtenant  to  the  land,  and  could 
not,  therefore,  be  defrauded  by  the  plain- 
tiff's entry.  There  was  no  error  in  sus- 
taining the  demurrer  to  this  defense. 
There  was  no  error  In  refuBlng  to  strike  out 
the  amended  complaint  on  the  defendant's 
motion. 

The  appellant  contends  that  the  court 
T.25F.no.7— 26 


below  erred  in  certain  rulings  upon  tbe  ev- 
idence. The  ground  of  this  contention 
seems  to  be  that  the  entry  of  the  respond- 
ent upon  the  land  as  a  pre-emptloner  was 
fraudulent  and  Invalid,  because  It  ap- 
peared that  he  had  bought  the  claim  of 
Bush  to  pre-empt  the  land,  and  Bush  had 
abandoned  his  claim,  and  the  plaintiff  had 
thereupon  entered  thereon.  But  the  an- 
swer to  this  is  tbat  the  plaintiff  is  not 
claiming  under  the  entry  of  Bush,  but  un- 
der his  own  entry,  after  that  of  Bush  had 
been  abandoned.  The  fact  that  Bush  hud 
been  Induced  to  abandon  his  claim  by  the 
payment  of  money  did  not  prevent  the 

?laintltf  (rum  entering  upon  and  acquiring 
itie  to  the  land.  Bush  having  abandoned 
his  claim  In  the  manner  provided  by  law, 
tbe  land  was  open  to  entry  by  tbe  plain- 
tiff or  any  one  else,  and  the  entry  was  not 
fraudulent  or  Illegal  because  of  Bush's 
priorentryand  abandonment  of  his  claim. 
The  same  contention  is  made  tbe  gronnd 
of  objection  to  tbe  Introduction  ot  tbe 
recelTer'g  recelpt.And  for  the  same  rea- 
sons the  objection  wob  properly  over- 
ruled. 

It  Is  Insisted  by  the  appellant  that  the 
findings  of  tbe  court  do  not  support  the 
Judgment,  and  are  not  sustained  by  the 
evidence.  Both  of  the  parties  to  this  ac- 
tion were  riparian  owners  on  the  stream, 
the  waters  of  which  are  In  controversy, 
and  each  also  claimed  to  be  prior  appro- 
priators  of  such  waters,  or  a  part  of 
them.  The  court  below  found  that  the 
plaintiff  was  theownerof  tbe  land  claimed 
by  him ;  that  the  same  was  public  land ; 
that  be  settled  upon  the  same  as  a  pre- 
emptor,  filed  his  declaratory  statement  as 
such,  made  proof  and  payment  on  Sep- 
tember 14, 1886.  obtained  a  receiver's  du- 
plicate receipt,  has  ever  since  occupied  and 
cultivated  the  lands,  and  made  Improve- 
mentsthereon  to  thevnluoof  $15,000;  that 
the  land  lies  on  both  sides  of  the  natural 
stream  known  as  the  "Lorna  Abaja 
Creek,"  and,  at  the  time  the  plaintiff  ob- 
tained his  receipt,  the  defendant  bad  ap- 
propriated and  was  diverting  a  portion 
of  the  watent  of  said  creek  by  means  of  a 
IJ^-inch  pipe,  which  was  not  ot  sufilclent 
capacity  to  divert  all  of  the  waters  of  the 
creek,  and  a  paittbereofrandownto  plain- 
tiff's land;  that,  when  plaintiff  settled  up- 
on tbe  land,  he  commenced  to  use  the  wa- 
ters of  the  creek  for  domestic  and  other 
purposes,  and,  on  the  5Ch  day  of  August, 
1867,  be  appropriated  a  portion  of  the  wa- 
ters ot  tbe  creek,  and  diverted  the  same 
by  means  of  a  2^-inch  pipe,  and  used  tbe 
same  tor  irrigation  and  other  purposes, 
and  has  so  used  the  same  contlnnoasly 
since  tbat  tlmf;;  that  the  defendant  In- 
tends to  divert  all  of  the  waters  ot  said 
creek  from  its  natural  channel  by  means 
of  a  6-inch  pii>e  at  a  point  thereon  above 
plaintiff's  land  to  a  point  below  the  same, 
and  deprive  tbe  plaintiff  of  tbe  use  there- 
of, and  that  such  diversion  would  render 
plaintiff's  land,  and  the  improvements 
thereon,  ot  little  or  no  value,  and  will  be 
ot  great  and  irreparable  damage  to  him; 
and  that  neither  tbe  defendant  nor  its 
grantors  or  predecessors  have  ever  occu- 
pied any  part  of  the  lands  claimed  by  the 
plaintiff  for  any  purpose.  As  to  the  de- 
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tendaot's  rlRht  to  divert  and  use  the  wa- 
ter ol  the  Btream.  the  court  found  as  lol- 
lows:  "That,  on  the  13th  day  of  August, 
1SS7,  A.  S.  Cooper  posted  a  written  notice 
at  a  pcdut  on  aald  ere^  above  plaintiff's 
land,  claiming  the  water  flowioK  io  said 
creek  to  the  extent  of  fifteen  Inches,  meas- 
urml  under  a  four-Inch  prexsare,  which  no- 
tice was  within  ten  days  duly  recorded  In 
the  office  of  the  recorder  of  the  county  of 
iSanta  Barbara.  That,  after  the  posting 
and  recordiiij;  of  said  notice,  said  Cooper 
conveyed  nil  ol  his  rights  and  Interests  In 
the  waters  of  said  ciwk  to  defendant. 
But  said  Cooper  did  not  actually  divert  or 
use  said  water  for  any  purpose,  and  his 
appropriation  was  made  for  the  purpose 
of  speculation  only,  and  he  did  not  within 
sixty  days  after  the  posting  of  his  notice 
commence  the  excavation  or  construction 
of  any  works  In  which  be  Intended  to  di- 
vert the  water.  The  defendant,  after 
Cooper's  sale  to  it,  which  was  more  than 
six  ty  days  after  be  posted  his  notice,  did 
commence  the  excavation  and  construc- 
tion of  works  Id  which  he  Intended  to  di- 
vert the  water.  That  the  plaintiff  did  not 
post  any  notice  of  bis  Intention  to  appro- 

Erlate  any  of  the  waters  of  said  creek,  but 
e  had  actually  appropriated  and  divert- 
ed the  water  as  set  forth  in  the  third  find- 
ing, and  was  using  It  for  domestic  pur- 
poses and  Irrigation  at  and  before  the 
time  when  said  Cooper  posted  his  appro- 
nrlution  notice.  That,  on  the  13th  day  of 
March,  1885,  Alexander  B.  Todd  posted  a 
written  notice  at  a  point  on  said  creek 
above  plaintiff's  land,  claiming  the  water 
flowing  In  said  creek  to  the  extent  of 
twelve  Inches,  measured  under  a  tour-inch 
pressure,  which  notice  was  duly  recorded; 
and  he  stated  in  said  notice  that  he  in- 
tended to  divert  said  water  by  means  of 
one  ten  and  one-halt  Inch  iron  pipe,  and  one 
one  and  one-half  Inch  Iron  pipe,  and  said 
Todd  did  divert  water  from  said  creek 
through  a  one  and  one-half  inch  iron 
pipe,  which  pipe  Is  the  one  mentioned  In 
the  second  finding.  That  the  defendant 
is  the  successor  In  interest  of  said  Todd. 
But  no  actual  appropriation  or  diversion 
of  any  water  has  been  made  under  the  said 
Todd  notice,  except  as  to  the  said  one  and 
one-half  Inch  i^lpe,  and  no  steps  have  been 
taken  tu  divert  any  water  under  said  uo- 
tlcuotherthan  as  to  said  pipe,  and  neither 
said  Todd  nor  his  successors  In  Interest 
be^^an  or  prosecuted  with  diligence  the  ex- 
cavation or  construction  of  the  works  In 
which  It  waplntended  to  divert  any  water 
from  said  creek  under  said  notice,  except 
as  to  said  one  and  one-half  Inch  pipe.  And 
the  plaintIM  had  actually  appropriated, 
diverted,  and  used  thewaters  of  tlieLoma 
Abaia  creek,  as  set  forth  in  the  third  find- 
ing, before  the  defendant,  or  Its  grantors, 
or  predecessoraln interest,  liad  commenced 
the  excavation  or  construction  of  any 
works  In  which  It  was  intended  to  divert 
any  water  from  said  creek,  other  than 
through  said  one  and  one-halt  inch  pipe. 
That  the  defendant  Istiieownerof  sections 
five  and  six,  T.  4  N.,  R.  27  W.,  8.  B.  M., 
tilt  the  said  laud  Is  below  the  land  of 
plaintiff's  land,  and  said  Loma  Abaja 
creek  flows  tbiniugh  plaintiff's  land  before 
reaching  the  said  laud  of  defendant."  As 


a  conclusion  of  lawfrom  those  findings,  the 
court  found:  "That  the  plaintiff  Is  enti- 
tled to  have  the  said  creek  flow  in  lbs 
natural  channel  down  to  his  said  laad, 
leas  the  portion  thereof  diverted  by  means 
of  a  one  and  one-half  Inch  Iron  pipe,  and 
that  he  Is  entitled  to  the  relief  prayed  for 
In  bis  complaint,  and  It  Is  ordered  that 
Judgment  be  entered  accordingly."  The 
court  thereupon  entered  Jndgment  enjoin* 
lug  the  defendant  from  diverting  an j  of 
the  waters  of  the  stream,  except  "Uiat 
which  might  be  diverted  by  means  of  the 
IVnch  pipe.  These  findings  were  clearly 
sufficient  to  stutain  the  jndgment,  and 
after  a  careful  examination  ol  the  record 
we  are  satisfied  that  the  findings  are  sup- 
ported  by  the  evidence. 

It  Is  earnestly  contended  by  the  connset 
for  the  appellant  that  the  evidence  fails  to 
show  that  at  the  time  the  amended  com- 
plaint was  filed  the  defendant  was  threat- 
ened to  divert  the  waters  of  the  stream : 
but  that,  on  the  contrary,  the  diversion 
by  the  &-lnch  pipe  was  complete,  and  for 
that  reason  injunction  could  nut  prop- 
erly Issue.  But,  conceding  that  the  6-incb 
pipe  had  been  put  In,  and  the  diversion  of 
the  water  had  taken  place  at  the  time  that 
the  amended  complaint  was  filed,  or  at  the 
time  the  action  was  commenced,  which 
was  the  materia)  question,  and  conceding 
that  the  diversion  had  actually  taken  place, 
the  act  ol  carrying  the  water  away  from 
its  natural  channel.  If  wrongful,  was  a 
continuous  act  against  which  an  injunc- 
tion might  Issue.  Moore  r.  Water^Works, 
6SCal.  146, 8  Pac.  Bep.  810.  The  contdnned 
diversion  of  the  water  was  the  material 
thing  to  be  enjoined,  and  not  the  put- 
ting In  of  the  pipe. 

It  Is  further  insisted  that  the  evidence 
fails  to  showthat  the  plaintiff  had  been  or 
would  be  damaged  by  the  diversion  of  the 
water.  We  think  otherwise;  but.  If  It  ap- 
peared that  the  diversion  was  wrongful,  it 
wasnotnecessary  for  the 'plaintiff  to  prove 
damages  to  entitle  him  to  an  Injunction. 
Moore  v.  Water-Works,  supra.  150. 

Again,  It  is  claimed  that  the  plaintiff 
conceded  the  defendant's  prior  right  tu 
divert  the  w^aters  of  the  stream  to  the  ca- 
pacity of  Its  IJ^lach  pipe,  but  averred  that 
such  pipe  was  not  sufficient  to  divert  all  of 
the  waters  of  the  stream ;  that  this  aver- 
ment was  denied,  and  was  not  sup- 
ported by  the  evidence.  We  think  the  evi- 
dence does  show  that  the  IJj-Inch  pipe 
would  not  carry  all  of  the  waters  of  the 
stream.  If  It  would.  It  was  at  least  a  lit- 
tle remarkable  that  the  defendant  should 
go  to  tlie  expense  of  putting  Id  another 
and  much  larger  pipe  to  divert  water  that 
was  not  there;  and,  besides,  this  claim  is 
hardly  consinteut  with  the  contention 
above  noticed,  that  the  defendant  was,  at 
the  time  the  amended  complalntwas  filed, 
actually  carrying  off  water  with  this  G> 
inch  pipe.  But  this,  It  secerns  to  us,  Is  not 
very  material.  The  defendantwas  not  en- 
joined from  diverting  the  water  to  the  full 
capacity  of  tlie  IJj-inch  pipe.  If  thip  left 
no  other  water  to  divert,  the  defendant 
was  not  Injured  by  the  Injuactlon,  and  has 
no  reason  to  complain,  except  It  might 
be  as  to  the  costs. 

It  Is  contended  Inrtlwr  that  the  lachea 
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aod  acqaleecence  of  the  plaintiff,  fn  al- 
lowing the  defendant  to  proceed  with  Its 
improvements,  was  sufficient  to  defeat  his 
rfffht  to  an  injanctlon.  But  we  see  noth- 
ing in  the  evidence  to  support  this  posi- 
tion. 

It  Is  further  Insisted  that  the  rights  of 
the  appellant  could  not  be  forfeited  by  a 
pruceedlujBT  of  this  kind.  But  this  is,  not 
an  attempt  to  forfeit  any  right  the  appel- 
laot  had,  but  to  show  that  it  never  had 
au>  rights.  There  are  other  objections  to 
tbe  findings  that  need  not  be  particularly 
noticed.  There  Is  no  error  in  the  record. 

Judgment  affirmed. 

Weconcur:  DeHaten, J.;  Patbrbon.  J. 

(87  CaL  X»)  

FoBD  et  a/,  v.  Cunninohau  et  a/.  (No. 
12,044.) 

Supreme  Court  qf  Calif omia.    Deo.  20,  1890.) 

CosranTs  or  LamB— Sboohdaxt  Etxdbhob — 

Books  or  Acoohrt. 

1.  One  of  the  plaintifb  having  stated  that  he 
had  no  personal  uiowledge  that  certain  cominani- 
cations  addressed  to  defendants  were  mailed  ex- 
cept that  copies  thereof  appeared  In  plaintiffs* 
copy-book,  and  that  It  was  a  general  custom  of 
their  firm  to  place  letters  in  a  box  in  the  store 
from  which  tbey  were  taken  to  the  post-of&oe, 
there  was  no  foondablon  laid  for  the  Introdnotion 
ct  secondary  evidence  aa  to  the  contents. 

2.  If  secondarr  evidence  were  admissible,  the 
press  copieB  wonla  be  the  best  evidenoe. 

8.  One  of  the  defendaats  having  Identified 
their  ledger  showing  their  account  witn  plain- 
tiffs, and  having  stated  that  it  showed  the  trae 
state  of  the  account  between  tbem,  and  that  the 
items  had  been  entered  by  him  at  the  time  of  the 
several  transactions,  ana  it  beliui  admitted  by 
plaintiib  that  the  entries  were  original  entries,  it 
was  error  to  exclude  it  thongh  It  did  not  contain 
the  item  sued  for  by  plaintifl^. 

Department  1.  Appeal  from  superior 
court,  Santa  Cms  county;  F.  J.  McCann, 
Judge. 

J.  M.  Lesser,  ^alaburj  A  Barke,  and 
jarber,  Bottlt  ifiByaAop,  for  appellants.  A, 
S.  Kittrldge,  tor  respondents. 

Per  CnRiAH.  The  only  qnestion  litU 
gated  In  the  court  below  was  whether 
the  barley  was  sold  by  tbe  plaintiffs  to 
the  defendant  Cunningham,  or  to  the  Arm 
of  CnnnlDgham  &  Co.,  of  which  be  was  a 
member.  The  appellants  contend  that 
the  evidence  is  Insufficient  to  support  the 
dttdings,  but  we  think  there  was  sufficient 
evidence  on  behalf  of  the  defendants  to 
create  a  substantial  conflict,  and  under 
the  well-entabllsbed  rule  wo  ahoald  not  in- 
terfere with  the  flndlngs  ottact. 

The  plaintiffs,  to  establish  their  case 
against  the  copartnership,  relied  mainly 
un  documentary  evidence,  some  of  wblch 
they  claimed  was  in  possession  of  the  de- 
fendants, who  were  asked  at  the  trial  to 
produce  the  same.  Mr.  Moray,  one  of  the 
plaintltis,  was  permitted  by  the  court  to 
state  the  contents  of  certain  bills  and  let- 
ters which  be  claimed  had  been  addressed 
and  sent  to  Cunningbam  &■  Go.  Objec- 
tion was  made  by  the  defendants  to  tbe 
introdoctlon  of  oral  testimony  as  to  tbe 
contents  of  the  bills  and  letters,  and  the 
objection  was  overruled.  We  think  the 
court  erred  in  its  ruling.  Tbe  witness 
stated  that  be  had  no  personal  knowledge 


that  the  comntuntcatlons  addressed  to 
Cunningham  &  Co.  were  mailed,  except 
that  copies  thereof  appeared  In  the  plain- 
tiffs* copy-book,  and  that  It  was  a  general 
custom  of  bis  firm  to  piacelettera  In  a  box 
In  tbe  store,  from  which  they  were  taken 
to  the  post-office.  No  foundation,  there- 
fore, was  laid  for  the  Introduction  of  the 
evidence.  Assuming  that  secondary  evi- 
dence could  under  such  circumstances  be 
Introdaced,  the  press  copies  were  tbe  best 
evidence  next  to  the  originals  themselves. 
The  ruling  was  on  a  material  matter,  be- 
cause the  defendants  testified  that  they 
neverrecelved  the  communications  referred 
to.  Brailsford  v.  Williams.  74  Amer.  Dec. 
562. 

Mr.  Middleton,  one  of  the  defendants, 
was  called  as  a  witness,  and  identified  the 
ledger  of  the  copartnership,  staowing  the 
account  of  Ford  &  Co.  with  Cunningham 
&  Co.  from  September  1, 18S4,  to  the  date 
of  trial.  It  was  admitted  by  the  pluio- 
tlffs  that  the  entries  therein  were  original 
entries,  but  they  objected  to  the  introduc- 
tion of  the  same  as  evldenceon  the  ground 
that  it  was  Irrelevant,  Immaterla!,  and 
Incompetent.  The  objection  was  sus- 
tfdned  by  tbe  court,  to  which  ruling  tbe 
defendants  excepted.  There  was  no  item 
of  barley  in  the  account  offered.  The  rul- 
ing, we  think,  was  error.  Tbe  witness 
had  stated  that  the  ledger  showed  the 
true  state  of  account  between  plaintiffs 
and  defendants,  and  that  the  items  had 
been  entered  by  him  at  the  tlmeot  the  sev- 
eral transactions  therein  mentioned.  Lan- 
dlB  V.  Tnrner,  14  Cal.  678.  Judgment  and 
order  reversed,  and  cause  remanded  tor 
a  new  trial. 

Kabn  v.  Board  ov  Sopbbtibobs  of  the 
CiTT  and  Coontt  of  8an  Fbahgisco. 
(No.  11,765.) 
{Supreme  Cowrt  pf  Oal^oraia.  Deo.  Sl^  1890.) 

MtnnciPjx  Cobforatioms— PtrsLia  Ikpbovkmbhts 
— Mandahub. 
1.  Act  Cat  April  1,  1873^  (St  1871-73,  p. 
911,)  passed  to  establlsha  street  InSanFranoisco, 
provided  (section  6)  that,  on  petition  to  tiie  nmyor 
by  the  owners  of  a  majority  in  frontage  of  the 
property  described  In  such  act,  "as  said  owners 
are  or  shall  be  named  In  the  last  preceding  an- 
naal  assessment  roll  for  the  state,  city,  and  ooun- 
ty  taxes,  "for  the  opening  of  said  street,  the  board 
constituted  by  the  act  to  carry  it  Into  effect  shoald 

Srooeed.  Seld,  that  the  signatures  to  the  petl- 
.on  of  persons  other  than  those  to  wbom  tbe 
property  was  assessed  on  the  last  preoediog  as- 
sessment roll  oould  not  be  counted  in  order  to 
make  up  the  owners  of  a  majority  of  the  front- 
age. 

a.  Nor  could  the  signatures  of  executors,  ad- 
ministrators, and  agents  be  ooonted,  in  the  ab- 
sence of  evidence  m  their  authraity  to  sign  the 
petition. 

8.  Nor  oomld  the  signature  of  a  homestead 
and  railroad  cwporatioD,  made  by  its  president 
and  secretary,  be  counted,  in  tbe  absence  of  evi- 
dence that  such  oflBcers  were  authorized  to  affix 
the  signature,  or  that  that  duty  appertained  to 
their  olQoes. 

4.  On  applloatJon,  by  a  holder  of  bonds  Is- 
■ned  for  improvements  made  under  the  act,  for 
mandamus  to  compel  the  city  to  levy  a  tax  for 
the  payment  of  tbe  bonds,  the  facts  that,  on  pres- 
entation of  the  petition  to  tbe  mayor,  he  certified 
that  It  was  signed  by  the  requisite  ivoperty  own- 
ers, and  ttiat  the  county  court  affirmed  the  report 
of  tbe  board  of  the  proceedings  taken  by  it  tinder 


Digilized  by 


Google 


MM 


FAGIFIO  B^FOBTEB^YOL.  25. 


(Old. 


Oie  petlUon,  do  Qot  e&uip  tlM  d,ty  to  daiv  the 
•uflloleiDQr  of  fb»  petttlmL 
jUBraiag  31  Faa  Rep.  849. 

In  bank.  Appeal  from  saperior  court, 
city  and  coanty  of  San  Franctoco;  T.  K. 

Wilson,  Judge. 

D.  M.  Deimas,  for  appellant.  George 
Floarnoy,Jr.,  City  and  Coonty  Atty,,  and 
Pbillp  A.  G&Ipia,  (or  respondent. 

PbrCuruu.  The  qnestloDsarlslnK  here- 
in (which  Is  a  motion  for  a  new  trial  by 
Kahn)  have  been  fully  considered  and 
passed  on  In  tbls  case,  the  opinion  in 
which  will  be  found  in  79  Cal.  892, 21  Pac. 
Rep.  849.  Conceding  that  the  signature  of 
the  North  San  Francisco  Homestead  & 
Railroad  Association,  by  Its  president 
and  secretary,  was  authorized  by  the 
proper  corporate  anthurlty,  the  petition 
would  still  taSi  at  having  the  majority  re- 
quired. We  see  no  reason  to  disturb  the 
rallncB  formerly  made  In  this  case.  Tbe 
motion  for  a  new  trial  la  denied. 

13  Cal.  Unrep.  »B1)   

WiNDHADS  V.  BOOTZ  et  a/.    (No.  12,991.V 

{Supreme  Court  of  California.  Dec.  80,  1890.) 

FuoDULSHT  CoNTBTiwcEs— Oin»— Who  uxt 
Set  Aside. 

1.  The  transfer  of  a  debt  by  a  creditor  to  a 
third  person,  to  whom  the  debtor  afterwards 
makes  a  put  payment,  and  executes  a  note  for 
the  baUnoe,  coostitutes  the  transferee  tbe  **sno- 
oesaa  In  lotareat"  of  the  ereditor,  wltbln  the 
meaning  of  CItII  Code  Cal.  |  8488.  whloh  renders 
all  conveyances  a  debtor,  made  with  the  in- 
tent of  defrauding  any  creditor,  void  as  against 
all  creditors  and  ttieir  "successors  in  interest. " 

2.  A  gift  of  land  by  a  father  to  his  sou  is  not 
void  M  against  creditors  of  the  father,  unless  the 
latter  had  not,  at  the  time  of  the  Kift,  sufElcient 
propertv  subject  toexecntioo  to  satisfy  his  debts. 

8.  Tbe  return  of  an  execution  nuUa  bona  five 
years  after  the  making  of  the  gift  la  not  aulBclent 
to  esteblisb  the  father's  Insolvency  when  the  gift 
was  made. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Waltek  H.  Levy,  Judge. 

F.  J.  Ca8f/t;&uo,  tor  appellant.  S.  B. 
Lowentbal,  for  respondents. 

Works,  J.  This  was  a  suit  by  a  Judg- 
ment creditor  to  have  declared  fraudulent 
and  Told  certain  transfera  of  real  property 
by  the  defendant  Adam  Boots  to  his  wife 
and  children.  The  trial  court  Kave  Judg- 
ment for  the  detendunts,  and  tbe  plaintiff 
appeals. 

Thecourtfonnd  that  there  was  no  fraud- 
ulent intent,  and  that  the  grantor  was 
si>lvent  and  able  to  pay  hfs  debts  at  the 
time  the  deeds  were  made.  Whether  this 
ttnding  was  sustained  by  the  evidence  or 
not  Is  the  only  qiiestlou  necessary  to  ex- 
am In  e. 

It  was  admitted  at  the  trial  that  the 
deeds  were  deeds  of  gift;  and  the  evidence 
shows,  without  conHict,  that  at  tbe  time 
of  their  execution  the  donor  was  Indebted 
to  one  Severin  in  the  sum  of  f 1,000.  Sub- 
sequently Severin  became  In  need  of  money, 
and  borrowed  91,000  from  the  plaintiff, 
and  It  was  agreed  between  the  parties 
that  the  indebtednesa  of  the  donor  to  Sev- 
erln  should  be  transferred  to  the  plaintiff, 
and  that  due  from  Severin  to  tbe  pialntiti 

'itehearing  granted. 


should  be  released.  This  was  done,  bat, 
instead  of  the  old  note  being  transferred 
to  the  plaintiff,  tbe  donor  made  a  pay- 
ment io  her  of  $200,  and  gave  a  new  note 
tor  the  balance,  tIs.,  9800.  Th«  form  oi 
tbe  Indebtedness  was  changed,  and  the 
amount  was  reduced,  but,  lu  substance, 
it  was  a  continuation  of  the  old  debt; 
and.  In  our  opinion,  the  pluintlfl  was  "tbe 
successor  in  interest"  of  an  existing  cred- 
itor within  tbe  meaning  of  section  3439  of 
the  Civil  Code.  The  question  of  Intent 
WHS  one  of  fact,  (avll  Code,  S§  3^3.) 
and  the  burden  of  proving  the  fraudulent 
intentrested  upon  the  platntin.  Tbe  right 
of  a  creditor  to  go  upon  property  con- 
veyed by  his  debtor  to  a  third  party  rests 
upon  two  foundations,  viz.,  that  tbe  con- 
veyance was  fraudaleut,  and  that  the 
grantor  had  not  other  property  at  tbe  time 
suit  is  brought,  subject  to  execution,  ont 
of  which  his  debt  can  be  made.  Proof 
that  the  debtor  made  the  conveyance 
without  consideration,  that  he  waw  then 
indebted,  and  that  be  had  not  other  prop- 
erty at  tbe  time  of  the  conveyance,eubJ*<t 
to  execution,  to  satisfy  such  Indebteduees, 
would  be  sufficient  prima  fticieto  establish 
the  fact  that  the  conveyance  was  frand- 
nleu  t  as  against  creditors.  If  the  debtor  had 
other  property  at  the  time  of  tbe  convey- 
ance, sufficient  to  satisfy  his  debts.the  fraud 
would  not  be  made  out  unlCBS  there  was 
other  evidence.  If  the  debtor  has  other 
pro[)erty  at  tbe  time  suit  is  brought,  suffi- 
cient to  satisfy  his  debts,  his  creditors  are 
not  Injured,  no  matter  what  the  original 
Intention  in  making  the  conveyance  may 
have  been ;  and  the  creditor,  not  being  In- 
jured, has  no  cause  of  action,  and  no  rfghl 
to  subject  property  in  the  hands  of  a  third 
party  to  the  payment  of  his  debt.  It 
would  seem  to  be  unnecessary  to  cltean- 
tboritiesto  sustain  so  plain  a  proposition, 
but  we  refer  to  Albertoli  v.  Branham,  SC 
Cal.  682.  22  Pac.  Rep.  404,  In  which  this 
court  aaid:  **  Where  a  creditor  attacks  a 
transfer  of  property,  made  by  his  debtor 
on  the  ground  that  such  transfer  wa» 
made  to  defraud,  hinder,  or  delay  cred- 
itors, facts  must  be  alleged  showing  that 
the  conveyance  was  made  In  such  manner 
and  under  such  circumstances  as  to  have 
that  effect.  Therefore,  it  must  appear 
that,  at  the  time  the  conveyance  was 
made,  (he  debtor  had  not  other  property 
subject  to  execution  out  of  which  bis  debts 
could  be  satisfied.  Evnns  v.  Hamilton,  56 
Ind.  34;  Oeutech  v.  Korsmeier,  69  Ind. 
373;  Pfeifer  v.  Snyder,  72  Ind.  78.  This  al- 
legation Is  necessary  to  show  that  the 
conveyance  was  In  fact  fraudulent  as 
against  the  creditors.  If  the  debtor  has 
other  property,  subject  to  execution,  suffi- 
cient to  satisfy  his  Indebtedness,  the  con- 
veyance cannot  amount  to  a  fraud  on  his 
creditors;  and,  where  the  attempt  la  made 
to  eetaside  aconveyanceon  such  grounds, 
It  must  appear  from  the  complaint  that, 
at  the  time  the  action  Is  commenced,  the 
debtor  had  not  other  property  sufficient 
to  satisfy  his  debts.  Bruker  t.  Kelsey,  7i 
Ind.  51 ;  Sherman  v.  Hogland,  64  Ind. 
678.  This  is  for  the  reason  that  the  con- 
veyance, although  made  for  the  purpt»se 
of  defrauding  creditors,  Is  valid  as  between 
tbe  parties,  and  cannot  be  aat  aside*  on- 
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less  It  sppean  to  be  necemary  for  the  pro* 
tection  of  the  creditor,  and  no  anch  neces- 
sity extHts  It. at  the  time  he  commences  his 
action,  there  1b  other  property  ol  the  debt- 
or oot  of  which  hlB  debt  can  be  made.  •* 

The  comptalnt  in  the  case  at  bar  con- 
tained these  necessary  allegutionB,  and 
was  Bufflcient.  But  there  was  no  evidence 
evew  tendlnfc  to  show  that,  at  the  time 
the  -^onTeyanceB  were  made,  the  grantor 
was  not  possessed  of  other  property  amply 
snfUcIent  to  satisfy  his  debts.  The  decla* 
rations  of  thp  grantor,  relied  upon  by  the 
appellant  as  establlHhing  the  fact,  do  not 
relate  to  the  time  of  the  conveyance.  An 
execution  was  Issued  and  returned  anila 
bona,  but  this  was  several  years  after  the 
conveyances  were  made;  and.  while  this 
was  Bofflclpnt  prima  facie  to  prove  hla  in- 
solvency at  that  time.  It  could  not  be  held 
to  establish  the  fact  that  he  had  no  prop- 
prty  nearly  five  years  before.  Judgment 
and  order  affirmed. 

Weconeor:  DbHatbn.J.;  Patbbson.  J. 


(S6  C«l.  4S3;  3  Cal.  Unr^.  ZSffi 

Babklt  v.  Copbuand.   (No.  18,630.) 
(Supreme  Court  of  California.  Dec  »,  1890.) 

SU]n>BK  — EVIDBNCB  or  DKPBKDAIIT'S 

DSCLUtATlON  or  CO-UOMSPUUTOB. 

In  an  actloD  ttir  Blander  In  oharglnc  plain- 
tiff with  associaUog  with  another  in  a  theft  of 
certain  cattle,  declarations  made  by  such  other 
after  the  ar.fged  transaction  was  completed  are 
loadmlMlble  to  show  that  plalnUflwas  asaooiated 
withUm.  BevenincantOk  1. 

On  rebearlng.  For  former  reports,  we 
ante,  1.  and  15  Pac.  Rep.  307. 

Clajr  W.  Tajrlor,  Jackaon  Bateb,  and  A, 
M.  McCoy,  for  appellant.  Cbtpmaa  & 
Garter,  Joha  F.  ElUsoa,  and  1/.  V.  Hiteb- 
eoek,  for  respondent. 

Feb  CcmiAkf.  Respondent's  petition  for 
a  rehearing  1b  denied.  A  re^aminatlon 
of  the  record  has  not  only  confirmed  us 
in  the  opinion  that  uar  decision  was  cor- 
rect as  to  the  ground  upon  which  the 
Judgment  and  order  appealed  from  were 
reversed,  but  has  sattstled  us  that  we 
erred  In  sustaining  the  ruling  of  the  sn- 
perlor  court  last  noticed  in  the  ttplotnn  of 
(commissioner  Footb.  Mrs.  Mandevlllc's 
testimony,  In  regard  to  statements  of 
ijpeegle.  to  the  effect  that  plaintiff  was 
hts  confedertite  In  the  proposed  larceny  of 
Polk's  cattle,  was  clearly  Incompetent  as 
hearsay,  and  not  within  the  rule  of  Peo- 
ple V.  ColUae.,  64  Cal.  295.  The  decision  In 
that  case  was  merely  that,  after  compe- 
tent evidence  of  a  conspiracy  to  commit  a 
crime,  the  declaration  of  one  conspirator 
accompanying  an  act  done  in  furtherance 
of  the  common  design,  while  the  conspir- 
acy is  rife,  is  competent  evidence  against 
his  confederate.  This  Is  no  doubt  correct, 
bot  it  Is  not  the  law  that  a  conspiracy  be- 
tween A.  and  B.  can  be  proved  as  to  either 
by  the  declarations  of  the  other,  as  was 
allowed  In  this  case,  and  our  decision  sus- 
taining the  ruling  of  the  superior  court  on 
thlH  point  sbonld  not  become  the  law  of 
this  case,  or  a  precedent  tor  others. 


405 
(n  caJ.  aoo) 
In  re  Babt*s  Ebtats.   (No.  U/>82.) 
(A«praM  Court  ttf  CaUfortUa.    Dea  90,  UMk) 
Appeal— Sattstaotioit  of  JuDenirr. 

Where  one  has  taken  payment  In  fall  Bat- 
iafactton  of  a  Judgment,  he  cannot  Uieieaftar  ap- 
peal from  the  lud^gment, 

Department  1.  Appeal  from  snperlor 
conn,  city  and  county  of  San  Francisco; 
J.  V.  CorrEY,  Judge. 

GalpiD  ift  Zeif^Ier,  for  appellanta.  PiUB- 
bury  A  BlandUtg  and  Page  A  Eelts,  for  re> 
spoBdeots. 

Pkr  Curiam.  The  reBpondents  have 
moved  to  dismiss  the  appeal  herein  on 
two  grounds,  vii.:  (1)  The  ludgraent  was 
satisfied  by  the  appellants  before  the  ap- 
peal was  taken.  (2)  Notice  of  appeal  waB 
not  served  on  Oibbs,  one  of  the  dtstrlbu- 
teee.  The  decree  of  distribution  was  en- 
tered March  24,  1880,  and  the  notlee  of  ap- 
peal was  served  May  12, 1890.  On  the  11th 
day  of  April,  1890,  there  were  filed  io  the 
court  below  two  receipts,  signed  by  the 
appellants,  in  which  they  respectively  ac- 
knowledged that  they  had  received  from 
the  administrator  certain  sums  of  muney 
and  personal  property  in  full  of  the  dis- 
tributive shares  of  the  said  estate  allotted 
to  tbem  In  and  by  the  decree  of  distribu- 
tion therein  entered  March  14. 1890.  When 
a  judgment  has  been  satiBfled,  it  baa 
passed  beyond  review,  for  the  satisfaction 
thereof  Is  .tbe  last  act  and  end  of  the  prn- 
ceeding.  Morton  v.  Superior  Court,  65  Cal. 
496,  4  Pac.  Rep.  489;  People  T.  Bums,  78 
Cal.  646, 21  Par.  Rep.  640.  "Payment  pro- 
daces  a  permanent  and  irrevocable  dis- 
charge, after  which  the  Judgment  cannot 
be  restored  by  any  subsequent  agreement, 
nor  kept  on  foot  to  cover  new  and  dis- 
tinct engagements. "  Frecm.  Judgm.  i 
466;  Moore  v.  Floyd.  4  Or.  260;  Cassell  v. 
Fagin.  11  Mo.  20H.  We  are  unable  to  sa.T 
from  the  record  that  the  rights  of  QlbbB 
would  not  be  affected  by  a  reversal  of  the 
decree,  and,  in  view  of  what  has  been  said 
upon  the  first  ground  of  the  motion.  It  is 
unnecessary  ti>r  us  to  pass  upon  the  ques- 
tion w-hether  It  was  neceeeary  that  he 
should  be  served  with  a  notice  of  appeal. 

The  motion  to  dismiss  is  granted. 


Scott  v.  Glenn. 


m  Cal.  ») 
(No.  13,973.) 


(Supreme  Count  f(f  Cal^omla.  Deo.  ao,  1890.) 

yamox  AMD  VsxDSB— Action  to  Rsoovbx  Feicb 
Faid. 

Plaintiff  saed  to  recover  t800,  had  and  re- 
ceived for  his  benefit.  It  appeared  that  tbe 
money  was  paid  hy  bimseU  and  others  to  defend- 
ant and  another  by  virtue  of  the  following  paper; 
"Rooeived  of  •  *  *  tOOO.  one  third  of  par- 
chase  price  of  lots,  *  •  •  leaving  a  balanoe 
due  on  said  purchase,  which  by  the  terms  of  this 
sale  is  to  bepaid  In  twoequal  payments.  *  *  • 
If  paid  as  aoove  stated, "  the  vendees  "will  be 
entitled  to  a  doed  of  tbe  above-descrtbed  lots, 
and  otherwise  this  acreement  becomes  void,  and 
all  payments  made  hereon  shall  be  fCM^eited. " 
Defendant  signed  his  name  and  that  of  bta  co- 
vendor,  but  the  latt43r  afterwards  ratified  it 
The  vondors  had  good  title  and  tendered  a  deed. 
Defendant's  co-vendor  assigned  his  right  to  de> 
fendant,  and  the  oo-vendeea,  their  rights  to  plain- 
US.  if  eld,  that  there  was  ao  right  of  reoavecy< 
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Department  2.  Appeal  from  superior 
conrt,  Freano  connlV;  J>  B.  Campbell, 
Judge. 

Meax  A  Edwards,  (Thompaoa  &  King, 
of  coansel,)  for  appellant.  T.  P.  Bjran, 
for  respondent. 

McFarland,  J.  This  Is  an  appeal  by  de- 
fendant from  a  Judgment  against  him  for 
$600,  and  from  an  order  denying  a  new 
trial.  The  complaint  merelraTers  that  on 
ApHl  4. 1888,  defendant  was  Indebted  to 
plaintiff  and  certain  other  named  persons 
in  the  sum  of  f6U0,  for  money  had  and  re- 
ceived for  the  use  and  benefit  of  said  per- 
sona; that  the  others  assigned  said  in- 
debtedness to  plaintiff ;  and  that  no  part 
of  the  same  has  been  paid.  The  answer 
specifically  denies  all  the  averments  of  the 
complaint.  There  la  also  a  cross-eom- 
plalat  in  which  defendant  avers  that  on 
aald  April  4,  1888,  be  and  one  Meux,  being 
the  owners  of  certain  described  lots  of 
land,  contracted  in  writing  with  plaintiff 
and  certain  other  persons  to  sell  them  the 
said  lands  for  91,800,  9600  In  cash,  and  the 
balance  In  two  equal  payments.  In  6  and 
12  months;  that  the  $600  aned  for  was  the 
first  cash  payment  on  said  contract;  that 
plaintiff  an<l  said  other  persons  went  into 
possession  of  the  land  under  said  con- 
tract; that,  when  the  other  payments  be- 
came due,  defendant  and  said  Meux  ae- 
manded  payment,  and  tendered  a  good 
and  sufficient  deed  of  conveyance  of  said 
land,  but  that  plaintiff  and  said  other  per- 
sons refused  to  pay  or  to  accept  the  deed ; 
and  that  said  Meux  assigned  all  his  right 
to  defendant.  The  prayer  of  the  cruss- 
complaint  is  that  he  recover  Judgment 
against  plaintiff  and  said  other  parties  for 
said  deferred  payments,  and  for  the  en- 
forcement of  a  lien  on  said  land.  The 
answer  of  the  plaintiff,  Scott,  and  others 
to  the  crosB^iomplaint  first  denies,  In 
terma,  that  there  was  any  soch  contract 
in  writing,  but  It  admits  that  there  was 
ancb  a  verbal  contract,  that  the  $600  was 
paid  thereon,  and  that  "then  and  there** 
the  said  Glenn  and  Meux  executed,  in  writ- 
ing, a  receipt  and  memorandum  of  said 
contract  In  words  and  figures  as  follows: 
"Received  of  Scott,  Cutten,  [and  others 
named]  six  hundred  dollars,  one-third  ot 
pnrchaae  price  of  lots  Nos.  *  •  •  leav- 
ing a  balancedue  on  said  purchase,  which, 
by  the  terms  ot  this  sale,  is  to  be  paid  in 
two  equal  payments,  together  with  Inter- 
est, at  the  rate  of  ten  per  cent,  per  annum, 
on  the  whole  of  said  unpaid  purchase 
price,  at  the  maturity  of  each  Install- 
ment, till  paid,  in  like  coin,  within  six  and 
twelve  months  from  date  hereof.  If  paid 
as  above  stated,  the  above-named  Scott, 
Cutten,  •  •  •  will  be  entitled  to  a  deed 
of  the  above-described  lots;  otherwise, 
this  agreement  becomes  void,  and  all 
payments  made  hereon  shall  be  forfeited. 
I^ilgned]  J.  T.  Meux  &  G.  R.  G.  Glenn." 
The  answer  denies  that  they  went  Into 
possession.  It  does  not  contain  any  suf- 
ficient denial  of  the  tender  of  a  deed  as 
averred  In  the  cross-complaint.  Neither 
does  It  aver  that  Glenn  and  Meux  had  no 
title,  or  could  not  make  a  valid  couvey- 
ance  of  the  lots;  the  only  averment  cm 
that  subject  being  that  "at  no  time  have 


the  said  Meux  and  Glenn  shown  to  de- 
fendants, or  either  of  them,  that  they,  the 
said  Meux  and  Glenn,  bad  good  title  to  said 
lots.  **  In  an  amendment  to  the  answer 
they  aver  that  Meax  did  not  actaally  hIru 
the  above  memorandum,  but  that  Glenn 
signed  his  own  name  and  also  that  of 
Meux  without  written  authority  from  the 
latter  to  do  so.  The  only  findings  of  fact 
are  (1)  "that  all  the  allegations  and  aver- 
ments ot  the  plaintiff's  complaint  are 
true,  and  the  allegations  and  denialsof  the 
defendant's  answer  ai-e  untrue; "  and  (2> 
that  the  contract  mentioned  In  the  cross- 
complaint  "If  any  such  was  made,"  was 
not  reduced  to  writing  and  signed  by  t^e 
defendants  to  said  cross-complaint,  or  by 
either  of  them,  and  that  tiiey  did  not  tali^ 
possession  of  the  land. 

Waiving  the  question  as  to  what  right 
the  defendant  may  have  for  aflSrmative  re- 
lief, we  cannot  see  how  the  first  finding  is 
Justified  by  the  evidence,  or  upon  what 
theory  the  Judgment  in  favor  of  plaintiff 
for  the  $600  can  be  maintained.  The  ev- 
idence shows  that  the  money  was  paid  In 
accordance  with  the  written  instrument 
set  forth  in  full  in  the  answer  to  the  cross- 
complalnt.  Indeed,  the  only  evld«ice  in- 
troduced by  plaintiff  at  the  trial  was  that 
instrument,  and  proof  by  a  witness  that 
the  $600  was  paid  "under  and  by  virtue  of 
that  paper."  He  then  rested,  and  defend- 
ant made  a  motion  for  a  nonsuit,  which 
was  denied.  Meux  then  testified  for  de- 
fendant that,  while  he  did  not  sign  his 
name  to  the  Instrument.  It  was  signed  by 
his  agent,  and  that  he  ratified  it,  and 
Joined  afterwards  In  executing  and  tender- 
ing a  deed  In  compliance  with  It.  Defend- 
ant's evidence  also  showed  that  Meux 
and  Olenn  owned  the  land  and  could  ha  ve 
given  a  perfect  title;  that  plaintiff  and 
hla  assignors  made  no  objection  to  the 
title,  or  to  the  contract,  when  the  de- 
ferred payments  became  due,  bat  merely 
asked  further  time  in  which  to  pay,  and 
were  granted  such  time,  until  finally  they 
concluded  to  repudiate  the  entire  con- 
tract. How  can  it  be  said, thei-efore,  that 
"all  the  allegations  and  averment  of  the 
plaintiff's  complaint  are  true," — that  is, 
that  "on  the  4th  day  of  April.  1888.  gald 
defendant  was  Indebted  to"  plaintiff  and 
his  assignors  In  the  s'lm  of  $600,  gold  coin 
of  the  United  States,  for  money  bad  and 
received  by  said  defendant  upon  said  4th 
of  April,  1888,  fnr  the  use  and  benefit  and 
on  account  of  said  plaintiff  and  hla  assign- 
ors?  The  plaintiff  intniducea  In  evidence 
a  certain  written  instrument,  which  he 
Isahown  to  have  received  and  accepted, 
and  proves  that  the  money  sued  for  was 
paid  "  nnd^^r  and  by  \irtue  of  that  paper. " 
But  that  Instrument  shows  that  plaintiff 
paid  the  money  upon  the  express  under- 
standing and  condition  that  It  was  not 
,  to  be  returned  to  him ;  that  it  was  money 
"had  and  received  by  defendant  for  the  use 
and  bweflt  of  himself,  "and  not  for  nse  and 
benefit  of  plaintiff  orfala  assignors.  There 
was  no  necessity  for  the  vendees  to  sign 
the  written  memorandum.  Vassault  v. 
Edwards,  43  Cal.  458.  Moreover,  they  did 
sign  It  by  indorsing  on  it  an  assignment 
to  plaintiff.  The  court  does  not  find 
whether  or  not  Meax  signed  the  contract 
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or  wEis  a  party  to  It;  but  the  evidence 
clearly  etaows  that  he  ratified  it  aa  Boon 
as  bis  co-vendor  iDformed  him  of  It,  and 
Koon  afterwarda,  when  he  came  to  Fresno, 
**  again  ratified  the  sale  between  the  par- 
ties, and  talked  with  the  pnrcbaserB 
about  It."  Again,  when  the  deferred  pay- 
ments became  due,  be  asked  the  vendees  for 
the  money,  and  they,  making  no  objection 
of  any  kind,  simply  aeked  for  some  delay 
nntll  tfaey  could  make  arrangements  to 
pay.  They  proposed  at  one  time  to  give 
a  morteaKe.  and  then  concluded  not  to  do 
so.  And  finally  Meax  united  with  Glenn 
In  executing  and  tendering  a  deed.  This 
wasa  complete  ratification;  and  hewould 
have  been  estopped  from  making  a  defense 
for  bimself,  which  plaintiff  seeks  to  sug- 
gest for  hlni.  Moreover,  so  far  as  plain- 
tirrs  alleged  cause  of  action  lor  the  ?600 
paid  by  him  is  concerned,  he  Is  endeavor- 
ing to  undermine  an  executed  contract; 
while  the  principle  which  he  Invokes  ap- 
plies tu  actions  for  the  enforcement  of  ex- 
ecutory contracts.  We  see  no  grounds 
upon  which  the  Judgment  In  his  favor  can 
re«t.  The  mraauit  should  have  been 
granted.  It  Is  not  necessary  to  discuss 
the  defendant's  claim  for  aflBrmative  re- 
lief, for  the  findings  on  that  subject  are 
clearly  InauOlclent.  The  Judgment  and  or- 
der are  revented  and  the  cause  renvinded 
for  a  new  trial. 

We  concur:    Thobivton,  J.;  Sbarf- 

STEIN,  J. 


WpiTEB  et  al.  T.  McMillan.   (No.  13,840.) 
(ISuprenme  Court  qf  Cal^Omta.  Dea  2S,  iSOO.) 
SoxiCM  ow  Appbal— QniE-mtci  Trtu— Cboss- 

COMFIUIKT. 

1.  An  appeal  from  a  Jud^ent  hy  several 
parties,  and  m>m  an  order  denying  a  motion  for 
a  new  trial  by  one  of  the  parties,  may  be  taken 
by  one  notice. 

8.  In  an  action  to  qnlet  title,  there  is  no 
«Tor  in  exoiudinf?  plaintift's  evidence  that  his 
grantor  bad  declared  a  homest^  on  the  prop- 
erty, though  defendant  claims  title  tbroaga  an 
execution  sale  under  a  Judgment  against  said 
grantor. 

8.  Under  Code  Civil  Proc  Cal.  f  443,  provid- 
ing that,  whenever  defendant  seeks  afflnnative 
TMlef  affainst  any  party  afleoti  ag  the  property  to 
which  the  action  relates,  he  may,  In  addition  to 
bis  answer,  file  a  croes-oomplaint,  there  was  no 
error  in  allowing  defendant,  in  an  act.ou  to  qniet 
title,  to  file  a  cross-complaint  alleging  that  the 
property  was  conveyed  to  plaintiff  merely  to  se- 
core  him  against  liabiUty  on  a  bond,  but  that  no 
liability  was  Incorred  hy  plaintiff;  that  the  gran- 
tor was  still  in  possession,  and  claimed  some  in- 
terest; and  that  defendant  had  title  throngh  an 
execution  sale  on  a  Judgment  against  said  gran- 
tor. 

In  bank.  Appeal  from  superior  court, 
<ity  and  county  of  San  Francisco;  James 
G.  Maouirb,  Judge. 

B.  Percy  Wright,  for  appellants.  W.  B. 
Tyier,  (Z).  H.  Whlttemoret  of  counsel,)  for 
respondent. 

Paterson,  J.  Tbis  action  was  brought 
against  the  defendant,  McMillan,  to  quiet 
the  title  of  the  plaintiffs  Winter  and 
Wright  to  a  lot  of  land  in  San  Francisco. 
The  defendant  answered,  denying  that  the 
plalntiOs  were  the  ownersof  or  bad  anyln- 


tereat  in  the  land,  and  at  the  same  time 
filed  a  cross-complaint,  which  alleges,  in 
substance,  that  plaintiffs  never  had  any 
interest  In  the  property,  except  the  naked 
legal  title  which  was  conveyed  to  them  by 
Lonls  and  Louise  Helbing,on  June  !),  1»81, 
without  consideration,  ana  with  Intent 
to  hinder,  delay,  and  defraud  the  creditors 
of  said  grantors;  that  Q.  Henninger  and 
wife  recovered  Judgment  against  the  said 
Louis  Holbing  for  the  sum  of  $3,500,  a ud 
costs,  November  11, 1881,  In  an  action  for 
damages,  commenced  April  30,  1881;  that, 
thereafter,  the  property  in  controversy 
was  sold  to  defendant  on  execution  Issued 
on  said  Judgment,  and  In  due  time  the 
sheriff  executed  and  delivered  to  him  n  deed 
therefor;  that  the  deed  of  the  Helbiugs  to 
plaintiffs  was  given  to  secure  the  latter 
against  any  damages  they  might  sustain 
by  reason  of  their  becoming  sureties  on  a 
penal  bond  given  by  said  Louis  Helhing, 
but  no  liability  was  incurred  by  plaiutiffs 
on  said  bond;  tlietthe  title  still  stands  on 
the  records  in  the  name  of  the  plaintiffs, 
but  the  said  Helblngshave  continued  to 
hold,  and  are  now  In  poasession  of,  the 
land,  claiming  some  Interest  therein ;  that 
the  controversy  as  to  the  title  to  the  land 
cannot  be  settled  without  having  the  said 
HelbingB  before  the  court;  that  defendant 
Is  the  owner  of  the  property,  and  entitled 
to  the  possession  oftbe  same.  Theprayer 
of  the  cross-complaintls  that  theHelbings 
maybe  brought  In  by  summons,  and  re- 
quired to  Hhow  what  right,  if  any,  they 
have  to  the  prt)perty,  and  for  a  judgment 
that  neither  plaintifia  nor  the  Helbiugs 
have  any  right,  title,  or  interest  in  or  to 
the  land  in  controversy.  By  order  of  the 
court,  a  summons  was  Issued  and  served 
on  the  Helblngs,  but  It  seems  that  they 
made  no  appearance.  The  plaintiffs  filed 
a  demurrer,  which  was  overruled.  They 
then  filed  an  answer  denying  all  the  al- 
legations of  the  croRS-complatnt,  and  al- 
leging that  Louts  Helbing  bad  never  bad 
any  right,  title,  or  interest  in  the  proper- 
ty, except  such  as  he  derived  from  a  claim 
of  homestead,  which  Interest  was  exempt 
from  execution  andforced  sale.  The  court 
found  that  plainiina  were  not  the  owners 
of  or  entitled  to  the  possession  of  the 
property;  that  the  Helbiugs  were  the 
owners  of  the  property  on  June  S,  1881, 
when  they  deederl  the  same  to  plalntlfte 
simply  to  secure  them  against  any  liabili- 
ty as  sureties,  and  that  no  liability  had 
been  Incurred  on  the  bond ;  that  defend- 
ant purchased  the  property  at  execution 
sale,  as  alleged  by  him,  and  la  the  owner 
thereof.  Judgment  was  entered  In  accord- 
ance with  the  findings.  Plaintiffs  moved 
for  a  new  trial,  which  motion  was  denied. 
Thereupon  the  Helblngs  united  with  the 
plaintiffs  In  a  notice  of  appeal  from  the 
judgment,  which  notice  included  also  a 
notice  of  appeal  by  the  plaintiffs  from  the 
order  denying  their  motion  for  a  new 
trial. 

The  respondents  have  moved  to  dismiss 
the  appeal,  on  the  ground  that  the  appel- 
lants ci>uld  not  properly  unite  In  two  sep- 
arate and  distinct  appeals  in  one  notice, 
and  in  one  undertaking.  An  appeal  from 
a  judgment,  and  from  an  order  denying  a 
motion  for  a  new  trial,  may  be  taken  by 
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one  notice.  The  notice  states  who  are 
appellanta.  and  what  they  respectively 
appeal  from.  This  Jseufficient.  The  clerk 
certifies  that  "eufflcient  uodertaklnffB  on 
appeal  In  due  form  were  properly  Hliid. " 
There  1b  nothing  to  contradict  the  fact 
stated.   The  motion  to  dismiss  Is  denied. 

It  does  not  clearly  appear  what  is  the 
basis  of  plaintiffs*  claim  o(  title.  They  did 
not  trace  it  back  to  any  paramount 
source.  The  harden  or  showing  title  In 
tliemBelves  rested  upon  the  plaintiffs,  and 
tbey  failed  to  make  out  a  case.  They 
showed  that  on  November  10, 1879,  Beta 
Qade  gave  Louis  Helblng  a  power  of  at- 
torney authoriiing  him  to  sell  her  real  es- 
tate, and  that  on  June  15, 188U,  A.  Hensler 
and  his  wife,  Mary,  mad3  a  quitclaim  deed 
of  the  property  to  Beta,  who  was  a  sister  ot 
Mrs.  Helblng.  What  connection,  If  any, 
Mary  had  with  the  title  does  not  appear, 
except  that  she  had  employed  Helblng  to 
put  buildings  on  the  land  In  February, 
1878,  and  the  only  erlience  that  Beta  ever 
owned  or  bad  possession  of  the  property 
is  that  "she  walked  over  it,"  and  "looked 
at  It."  Both  Beta  and  Mary  were  In 
San  Francisco  at  the  time  ot  the  trial  in 
the  court  below,  but  neither  was  called  as 
a  witness.  On  June  28,  1880,  Luuia  Hel- 
blng, acting  as  attorney  In  fact  for  Beta 
Gade,  fur  a  nominal  consideration  sold 
and  conveyed  the  property  to  himself  and 
wife.  On  June  8, 1881,  Beta  and  ber  hus- 
band made  and  delivered  to  plaintiti  a 
deed  ot  the  property,  which  was  absolute 
In  form,  and  on  the  same  day  Helblng  and 
wife  executed  to  plaintiffs  a  similar  instru- 
ment. A  few  days  later,  plaintiffs  and  the 
fielbtngs  exchanged  documents,  acknowl 
edging  that  plaintiffs  held  the  property  in 
trust  for  two  purposes,  viz.,  "  to  secure 
them  iigalnat  any  loss  which  tbey  might 
sustain  by  reason  of  their  having  become 
sureties  on  the  bond  above  referred  to, 
and  to  secure  to  plaintiff  Wright  payment 
for  professional  services  which  he  had 
rendered,  and  should  thereafter  render,  in 
certain  proceedings.  Plaintiff  Wright  did 
notprove  what.  If  any, fees  were dae to  him 
for  services  rendered.  One  of  cfae  bonds 
has  been  exonerated,  and  it  does  not  ap- 
pear that  any  liability  has  accrued  on  the 
other.  The  basis  of  the  defendant's  claim 
ot  title  Is  quite  as  uncertain  as  the  plain- 
tiffs.' The  judgment  under  which  he  pur- 
chased the  pruperty  at  execution  sale,  on 
June  9,  1884.  was  entered  November  11, 
1881.  Under  that  purchase,he  took  what- 
ever right,  title,  and  interest  the  Helblngs 
had  in  the  property  at  the  date  of  the 
Judgment.  Helbing's  deed  of  July  2«,  1880, 
to  himself  and  wife,  Is  void.  The  power 
of  attorney  did  not  authorize  him  to  give 
away  the  property,  or  to  convey  It  to 
himself  for  a  nominal  consideration.  His 
act  was  a  fraud  on  the  principal,  and  the 
conveyance  is  a  nullity.  Section  2306, 
Civil  Code;  Dupont  v.  Wertheman.  10 
Cal.  m:  Raadall  v.  Duff,  79  Cal.  115,19 
Pac.  Rep.  532,  and  21  Pac.  Rep.  610.  It  Is 
true  the  evidence  tends  to  show  that  Hel- 
blng was  the  real  owner  ot  the  property, 
and  that  the  conveyances  were  made  to 
mislead  somebody,  probably  creditors. 
He  received  but  a  few  hundred  dollars  for 
two  three-story  houses.  Soon  after  the 


houses  were  built,  the  Helblngs  went  Into 
possession  of  the  property,  and  have  «;ver 
since  occupied  the  same.  The  plaintiffs 
promised  to  reconveyto  the  Helblngs,  not 
to  Beta.  The  Helblngs  then  filed  a  home- 
stead declaration  on  the  property.  They 
were  heavily  In  debt.  There  are  many 
circumstances  connected  with  the  trans- 
action, tendfngtoshowan  attempt  on  the 
part  of  all  parties  to  conceal  the  identity 
of  the  real  owner.  But  the  defendant  him- 
self offered  a  lease  Irom  Beta  Gade  to  Mary 
Hensler,  dated  March  1, 1878,  by  the  terms 
of  which  the  premises  were  leased  to  the 
latter  tor  a  term  of  five  years.  He  also 
offered  in  evidence  the  power  of  attorn^ 
from  Beta  Oade  to  Helblng,  and  the  deed 
executed  by  the  latter  to  himself  and  wife. 
Insisting  that  the  latter  was  not  void. 
The  defendant  could  not  thus  afllrm  title  In 
Beta  Gade,  in  support  of  his  own  title, 
and  deny  It  In  answer  to  plaintiffs*  claim 
of  title  under  the  same  source.  He  could 
not  do  so  consisteotiy  at  least.  If  Beta 
was  the  owner  of  the  property,  the  title 
passed  to  the  piaintlEts  herein  by  her  deed 
of  June  3. 1881, several  months  prtorto  the 
entry  of  thejudgment  against  the  Helblngs. 
But,  as  stated  before,  It  Is  Impossible  to 
tell  from  the  evldeuce  offered  by  the  re- 
spective parties  what  Is  the  basis  of  the 
claim  oi  either.  The  most  that  plaintiffs 
can  claim,  under  the  evidence  introduced 
by  them,  is  a  lien  for  the  value  of  services 
rendered  by  the  plaintiff  Wright,  and  for 
any  liability  which  may  have  accrued  on 
the  bond  which  has  not  been  exonerated. 
It  Helblng  was  the  beneficial  owner  at  the 
time  defendant  purchased  at  execution 
sale,  the  latter  took  all  his  right,  title, 
and  Interest,  and  Is  entitled  to  have  the 
same  adjudged  to  him.  To  do  this  it  will 
be  necessary  for  the  defendant  to  amend 
his  croSH-complalot,  so  as  to  state  the 
facts  more  fully,— as  fully  as  they  are  re- 
quired In  a  bill  Id  equity.  Kreichhaum  v. 
Melton,  49  Cal.  50;  Brodrlb  v.  Brodrib.  56 
Cal.  563. 

Plaintiffs  offered  to  prove  that  Mrs. 
Helblng  had  declared  a  homestead  on  the 
property  June  29,  1880.  but  the  evidence 
was  excluded.  We  do  not  think  the  court 
erred  in  Its  ruling.  The  fact  that  the 
Helhing^s  claimed  a  homestead  could  not 
aid  the  plaintiffs  as  against  the  defend- 
ant. The  Helbiugs  had,  by  their  failure 
to  answer  defendant's  cross-complaint, 
waived,  as  against  the  defendant,  any 
claim  under  the  homestead  declaration, 
and  their  conveyance  to  the  plalDttfls  did 
not  give  to  the  latter  any  homestead  right 
in  the  property. 

Appellants  contend  that  the  demurrer 
to  the  cross-complaint  ought  to  have  been 
sustained;  that  a  cross-complaint  Is  im- 
proper in  actions  of  this  kind.  In  support 
of  this  contention,  they  cite  Wilson  v. 
Madison,  55  Cal.  8.  All  that  case  decides 
is  that  where  the  relief  demanded  by  de- 
fendant can  be  had  upon  the  denials  and 
averments  of  his  answer,  a  cross-com- 
plaint Is  unnecessary.  But  there  may  be 
cases  in  which  full  relief  cannot  be  given 
the  defendant  upon  answer,  and,  as  In 
ejectment,  a  cross-counplaint  In  such  cases 
Is  recognised  as  a  proper  pleading,  so  that 
the  whole  controversy  may  be  settled  io 
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one  action ;  bo,  bere.  we  see  no  obiection 
to  a  cro88-comp1aInt  upon  the  allegations 
of  which,  Bupported  by -proof,  the  defend- 
ant may  take  from  plaintin  that  which  he 
would  recover  in  equity,  viz.,  the  legal 
title.  Section  442  of  the  Code  of  Civil  Pro- 
cedure provideB  that:  "Whenever  the  de- 
fendant BeekB  affirmative  relief  a^lnst 
any  party,  relating  to  or  depending  upon 
the  contract  or  transaction  upon  which 
the  action  Is  brought,  or  affecting  the 
property  to  which  the  action  relates,  he 
may.  In  addition  to  btf?  aoBwer,  file  at  the 
Bume  time,  or  by  permlBslon  of  the  court 
subsequently,  a  cross-complaint.  The 
crosfl-com plaint  mnst  be  served  upon  the 
parties  affected  thereby,  and  such  parties 
may  demur  or  answer  thereto  as  to  the 
original  complaint."  Here,  the  affirmative 
relief  which  the  defendant  Is  seeking  cer- 
tainly affects  the  property  to  which  the 
action  relates,  and  we  think  that  the 
cross-complaint  was  a  proper  pleading. 
The  plaintiffs  claim  the  whole  title.  They 
conld  not  maintain  the  action  by  showing 
simply  a  Hen  without  poasesalon,  or  right 
of  possession.  But,  It  the  conrt  denied 
their  prayer  because  they  showed  at  most 
only  a  lien,  the  validity  of  the  lien  could 
be  determined  In  another  action.  Why 
not  allow  the  defendant,  upon  proper 
averments  In  his  cross-corn  plaint,  to  test 
In  this  action  the  validity  of  the  Hen 
claimed  by  plaintiffs?  In  other  states,  it 
is  held  that  cross-complaints  in  these  ac- 
tions are  proper  pleadings.  Ludlow  v. 
Ludlow,  109  Ind.  199,  9  N.  E.  Eep.  760,  and 
cases  cited ;  Veuable  v.  Dutch,  37  Kan.  515, 
15  Pac.  Rep.  n20;  Allen  v.  Tritch.  5  Colo. 
228;  Greeuwalt  v.  Duncan,  16  Fed.  Bep. 
612.  Bnt  it  is  claimed  that,  II  It  be  con< 
ceded  that  u  crossMSom  plaint  le  a  proper 
pleading  In  actions  of  this  nature,  new 
parties  cannot  be  brought  in  by  It. 
Whether  this  could  be  done  under  the  old 
chancery  practice  1b  a  question  upon  which 
the  authorities  are  not  agreed ;  but  our 
Code  system  Is  much  broader  and  more 
liberal  in  this  regard.  The  defendant  Is 
not,  under  uar  practice,  confined  \n  his 
croBB-com plaint  to  matters  charged  in  the 
complaint.  Thas  in  ejectment,  as  stated 
before,  be  may  plead  matters  purely  equi- 
table, and  secure  equitable  relief.  Besides 
this,  our  statute  provides  that,  "when  a 
eompletedeterminatton  of  the  controversy 
cannot  be  had,  without  the  presence  of 
other  parties,  the  court  must  order  them 
bronfcbt  In."  Code  Civil  Proc.  §  389.  A 
complete  determination  of  this  contro- 
verAy,  it  the  allegations  of  the  defendant 
and  the  findings  of  the  court  are  correct, 
could  not  be  had  without  making  the 
Helblngs  parties.  The  plaintiffs  appeared 
to  be,  and  claimed  to  be,  the  owners  In  fee. 
The  Helblngs  were  In  possession.  The  de- 
fendant was  entitled  to  the  possession  It 
the  Helblngs  owned  the  property  when 
the  Judgment  was  entered.  A  trial  be- 
tween the  plaintiffs  and  defendant  would 
have  settled  only  half  of  the  controversy, 
and  it  would  have  become  the  duty  of  the 
conrt,  we  think,  when  the  facts  appeared 
in  evidence,  to  order  the  Helblngs  brought 
in  as  parties  to  the  action.  O'Connor  r. 
Irvine,  74  Cal.  44S.  16  Pac.  Bep.  236.  In 
Other  states  It  Is  held  that  In  a  proper  case 


third  parties  may  bebrought  In  to  answer 
the  defendant's  cross-complaint.  Allen  v. 
Tritcb.  supra;  Bunce  v.  Bunce.  59  Iowa, 
534,  13  N.  W.  Rep.  705.  Appellants  rely 
upon  the  case  of  HnrrlKon  v.  McCormlclf, 
69  Cal.  618, 11  Pac.  Kep.  456.  In  that  case 
there  was  no  necessity  for  a  cross-tom- 
plalnt.  The  claim  was  for  damages,  pure- 
ly a  counter-claim,  in  which  case,  of  course, 
the  demand  '^mostbe  one  existlugtu  favor 
of  defeudant,  and  against  a  plaintiff,  be- , 
tween  whom  a  several  ludgment  might  be 
had  in  the  action."  Code  Civil  Proc.  §  438. 
In  this  case  a  cross-complaiut  is  proper  to 
determine  the  questiou  as  to  the  validity 
of  plaintiffs'  Hen.  If  the  obligations  of  the 
bond  have  ceased,  and  no  money  Is  due 
Wright  for  professional  services,  the  de- 
fendant is  entitled  to  have  those  facts  de- 
termined, and  to  receive  whatever  affirm- 
ative relief  he  mayprove  hlmselfjin equity, 
entitled  to.  It  the  Helblngs  claim  a  home- 
stead upon  the  property,  it  Is  proper  thnt 
they  should  be  given  an  opportunity  to 
present  the  same,  so  that  the  rights  of  all 
parties  Interested,  or  claiming  an  interest, 
may  be  settled  In  one  suit.  Tbe'recurd 
shows  that  the  eummoua  issued  on  the 
cross-complaint  was  duly  served  on  the 
Helblngs,  but  Is  silent  as  to  whether  any 
appearance  was  made  by  them.  We  pre- 
sume, of  course,  that  no  answer  was  filed  ; 
but,  if  they  failed  to  appear  and  demur  or 
answer  within  the  time  allowed  bylaw, 
their  default  therefore  ought  to  have  been 
entered,  and  a  memorandum  ot  such  de- 
fault Indorsed  on  the  cross-complaint. 
Id.  §670.  The  judgmeut  Is  reversed,  and 
the  cause  is  remanded  for  a  new  trial,  with 
directions  to  the  court  below  to  permit 
the  partly  to  amend  their  pleadings  In 
any  respect  consistent  with  the  nature  ot 
the  action. 

We  concnr:  Fox,  J.;  Sharpstein,  J. ; 
McFari.anD(  J. 

Bbattt,  0.  J.  1  concur  in  the  judgment. 


  (W  C»l.  8M) 

Bowman  v.  Moore.   (No.  18,251.) 
(Supreme  Court  cf  California.   Dec.  80,  1890.1 

MUTDAI.  BsiTBriT  InSUBANOB  —  ChAKOB  OF  BbHB- 

riCIABT. 

1.  A  provision  in  a  certificate  of  membership 
in  a  mutual  benefit  association,  empowering  the 
member  to  change  the  beneltciary  by  "writing 
filed  with  the  association, "  is  substantially  com- 
plied with  by  the  member's  written  request,  filed 
with  the  association,  to  subsljtute  his  executors, 
named  In  a  will  of  a  designated  date,  for  the 
beneficiary  named  in  the  certificate,  and  an  in- 
dorsement by  the  secretary  on  the  certiilcata 
making  the  change. 

S.  Tbe  fact  that  the  executors  were  not 
named  In  the  request  does  not  render  the  snbstl- 
tuUon  invalid,  as  thev  can  be  identlfled  by  the 
will  to  which  the  member  refwced  in  his  request 
for  the  change. 

8.  Tbe  fact  that  tbe  snbstltntion  indorsed  on 
the  certificate  was  made  by  the  secretary  of  the 
association,  in  compliance  with  the  written  re- 
qnest  of  the  member,  does  not  render  the  substi- 
tution Invalid,  as  tbe  memb^  bad  the  right  to 
employ  an  agent  to  make  the  change  if  he  bo  de- 
sired. 

Department  2.  Appeal  from  TBOperlor 
court,  Santa  Clara  county;  John  Reyn- 
olds, Judge. 
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D.  W.  Herrlngton^  for  appeUaat.  J.  H, 
CampbeUy  tor  respondent. 

Thobxton,  J.  Joseph  Bowman  hpcame 
on  the  13th  day  of  June,  ISSo.  a  member  of 
theCallfornla  Life  &  Accident  ABHOciation, 
a  corporation  and  mutual  benefit  assocla- 
tiou,  and  there  was  tsaued  to  him  a  cer- 
tificate of  membership  therein,  numbered 
893.  This  certificate  purported  to  be  an 
•insurance  on  hts  life  for  f5.000,  payable 
after  bia  death  to  the  plaintiff,  Jennie 
Bowman,  his  wife,  "  unless, "  as  provided 
In  the  certificate,  "said  member  shall.  In 
writing  filed  with  this  association,  sub- 
stitute some  other  beneficiary,  in  which 
case  said  amount  stiall  bo  paid  to  said 
substituted  beneficiary."  On  June4, 1886, 
Joseph  Bowman  executed  his  last  will, 
uaminK  therein  the  defendants  as  execu- 
tors thereof.  In  tills  will  he  Inserted  the 
following  provision:  "Thirdly.  I  direct 
that  my  executors  hereinafter  named 
shall,  as  soon  after  my  death  as  possible, 
collect  the  amount  due  on  a  certain  policy, 
issued  by  the  California  Life  and  Accident 
Association,  said  policy  numbered  893, 
made  payable  to  Jennie  Bowman,  bearing: 
date  June  13,  (thirteenth,)  1885,  said  pull- 
ey to  be  transferred  for  the  purposes  here- 
inafter expressed,  viz.,  in  full  payment  of 
ull  my  debts  owing  at  the  time  of  my 
death,  or  In  part  payment  of  Ihe  same  if 
my  debts  exceed  the  amount  of  said  policy, 
to-wlt.  45,000. "  After  the  execution  of  his 
will.  Joseph  Bowman  filed  with  the  sec- 
retary of  the  association  this  writing: 
"Gtlroy.  June4,1886.  Secretary  Calu.  Life 
and  Acc't  Ass'n,  Ban  Francisco— Dear  Sir: 
Enclosed  herewith  I  hand  you  my  cert,  of 
insurance  In  jour  company.  IMeaee  do 
favor  to  change  tiie  beneficiary  from  the 
name  now  embraced  In  the  said  certifi- 
cate, to  the  executors  named  In  my  will, 
which  bears  even  date  herewith,  viz.,  June 
4, 1886.  and  for  the  purposes  therein  ex- 
pressed. Thus  obllK^,  JoBKFH  Bowman. 
Return  policy  to  Geo.  T.  Dunlap,  Gilroy, 
Cal. "  Indorsed  on  this  direction  on  file  in 
said  secretary's  office  are  the  following 
words  and  figures:  "Change  made  June 
9, 1886, "  and  upon  the  certificate  of  mem- 
bership, partly  In  print  and  partly  in  writ- 
ing. Is  Indorsed  the  following:  "The  t>ene- 
flelary  under  this  certificate  of  member- 
ship, pursuant  to  the  rules  of  this  associa- 
tion. Is  hereby  changed  from  Jennie  Bow- 
man, wife  of  the  person  named  In  the  with- 
in certificate,  to  the  executors  named  in 
his  will,  which  bears  date  of  June  4, 1886, 
or  their  legal  representatives,  said  change 
being  made  at  the  written  request  of 
JoBph  Bowman,  dated  Gilrtiy. June4,1886. 
W.  H.  Pettis,  Secretary,  San  Francisco, 
June  9, 1S8R. "  Joseph  Bowman  died  at 
thecouiitvof  Santa  Clara,  on  the  29th  of 
August,  1886.  leaving  the  plaintiff  his  wid- 
ow. After  Bowman's  death  bis  will  was 
duly  admitted  to  probate,  and  the  defend. 
ants,S.  T.  Mooroand  Thuodore  Bowman, 
were  regularly  appointed  and  qualified  as 
executors  thereof,  and  since  the  9th  of  Oc- 
toher.  18S6,  they  have  administered  on  the 
estate  of  tlielr  testator.  In  due  time  the 
money  due  on  the  certificate,  to  the 
amount  of  92,000,  was  paid  by  the  associa- 
tion on  the  Joint  receipt  of  the  plalotltf 


and  defendants,  the  defendants  signing 
the  receipt  as  executors.  The  Joint  re- 
ceipt was  demanded  by  the  association 
before  tt  would  pay.  This  money  passed 
Into  t^e  bands  of  defendants,  who  claimed 
the  same  as  the  substituted  beneficiary  In 
virtue  of  the  written  direction  uf  a  change 
of  beneciary  made  by  their  testator, 
Joseph  Bowman.  This  payment  was  in- 
dorsed on  the  certificate  No.  893.  Subse- 
quently the  plalntitf  notified  in  writing 
the  executors  of  Joseph  Bowman  that  she 
would  not  accept  the  terms  of  the  will  of 
her  deceased  husband,  and  demanded  of 
them  the  payment  to  her  of  the  $2,000 
above  mentioned,  claiming  to  be  the  bene- 
ficiary of  the  policy  on  which  the  money 
was  paid  to  them.  This  demand  was  re- 
fused, and  plaintiff  brought  this  action 
against  the  defendants  to  recover  the 
money  paid  them.  The  court  rendered 
Judgment  In  favor  of  defendants.  Plaintiff 
prosecutes  this  appeal. 

The  above  are  the  facts  found  by  the 
court  below,  on  which  this  appeal  is  to  be 
determined.   The  contention  Is  here  made 
on  behalf  uf  plaintiff  that  the  Judgment  is 
not  sustained  by  the  findings  of  fact,  and 
that  Judgment  should  be  entered  In  her 
favur.   It  is  argued  that  the  provision 
made  In   certificate  No.  803  for  "Jennie 
Bowman,  wife,"  is  a  trust,  subject  to  be 
defeated  under    the  power  reserved  In 
these  words, "  unless  said  member  [Joseph 
Bowman]  shall.  In  writing  filed  with  said 
association,  substitute  some  other  bene- 
ficiary, in  which  case  said  amount  shall 
be  paid  to  said  substituted  beneficiary." 
Let  it  be  conceded  that,  by  the  provisions 
contained  In  the  certificate  or  policy,  a 
trust  was  created  for  the  benefit  of  the 
wife,  Btili  the  trust,  as  is  conceded,  can  be 
defeated  by  substttntlng  another  benefici- 
ary. Jennie  Bowman's  right  was  cuntiu- 
gent.   If  the  change  was  regularly  done, 
the  right  of  the  first-named  beneficiary  la 
at  an  end.   Was  the  substitution  here 
made  In  accordance  with  the  provisions  of 
the  certificate?   That  Is  the  question  to 
be  determined.   Joseph  Bowman  was  au- 
thorized, by  the  terms  of  the  certificate  as 
above  stated,  to  substitute  another  bene* 
ficlary  by  writing  filed  with  the  associa- 
tion.  This,  in  our  judgment,  be  did  do. 
The  writing  to  that  effect  was  commnn- 
catcd  to  and  filed  with  the  association 
The  intention  to  substitute  Is  so  cleai*  oi 
the  face  of  the  paper  that  we  sue  no  roon. 
for  construction.  That  must  beconsldered 
as  done  which  it  was  the  intention  of 
the  assured  to  do.  The  form  In  which  tlie 
substitution  is  made  Is  Immaterial.  It 
would  be  a  strained  construction  to  hold 
that  the  assured  did  not  intend  to  substi- 
tute another  beneficiury  instead  of  the  one 
first  named.   The  request  to  the  secretary 
was  to  make  the  substitution  desired  by 
the  assured  appear  on  the  boolcs  of  the 
association.  Nor  was  the  consent  of  the 
wife  (plaintlHln  this  action)  necessary  to 
the  making  of  the  substitution.   It  was  a 
part  of  the  contract,  as  entered'into  la 
the  beginning,  that  the  assured  of  his  own 
tree  unrestrained  will  might  at  any  time 
make  the  substitution  he  desired.  The 
wUe,  though  named  as  beneficiary,  could  J 
not  in  any  way  control  the  will  of  the  as^ 
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»ared.  Whatever  rigbU  she  bad  under  the 
certificate,  she  conid  not  in  any  way  re- 
strain or  control  faerhuaband.theaBBured, 
Id  making  the  subseqaent  snbstttatlon. 
Nor  do  we  see  any  reason  why  the  as- 
sured could  not  name  his  executors  as 
beneficiaries.  This  is  not  an  attempt  to 
devise  by  will  the  proceeds  of  the  policy. 
This,  It  may  be  concpded,  he  could  not  do. 
Bat  desij^oatlng  in  the  requisite  mode  his 
executors,  aa  beneficiaries,  was  within  hie 
power.  The  beneficiary  is  but  the  recipi- 
ent of  the  policy  or  its  proceeds,  and  why 
the  aBsnred  could  not  make  his  executors, 
or  administrators,  or  his  children,  or  his 
daughters,  beneficiaries,  without  naming 
them,  we  cannot  perceive.  No  one  is  in- 
jured by  it.  There  is  no  rule  or  policy  of 
law  forbidding  It.  It  Is  not  contrary  to 
good  morals.  The  association  Is  not 
called  on  to  pay  until  after  the  death  of 
the  assured.  Then  the  persons  named  as 
executors  would  become  known.  At  any 
rate  the  association  conld  not  be  called  on 
to  pay  the  amount  due  on  the  policy  un- 
til the  executors  made  themselves  known 
to  it. 

Further  we  do  not  see  why  the  assured 
could  not  make  theaecretary  of  the  asso- 
ciation the  medium  through  which  the 
writing  might  be  made  changing  and  sub- 
stituting the  beneficiary.  AH  that  was 
done  was  done  In  the  IWe-tlme  of  the  mem- 
ber. The  change  was  to  be  made  in  writ- 
ing, and  filed  with  the  association.  It 
was  not  requlsitp  that  the  writing  should 
be  actually  made  by  the  assured  member. 
In  bis  own  proper  handwriting.  Zt  could 
be  made  In  the  handwriting  of  another, 
provided  It  was  done  by  his  aothorlty, 
and  for  him.  This  was  done  through  the 
agency  of  the  secretary.  We  see  no  reason 
why  this  is  not  a  compliance  with  the 
member's  contract  made  In  the  beginning 
with  the  association.  In  substance  and 
in  fact  the  change  was  made  in  writing, 
and  filed  as  required.  The  views  above 
expressed  are  In  accordance  with  sound 
legal  principles.  The  contentious  on  be- 
half of  plaintiff  are  not  so  sustained. 
To  uphold  tbem  would  be  to  put  form 
above  substance,  and  unsubstantial  tech- 
nicalities above  substantial  legal  rules. 
We  find  no  error  In  tbe  record.  Judgment 
affirmed. 

We  concur :    Sharfstein,  J.;  McFas> 

LAND,  J. 

(3  Cal.  Vnr«p.  343)      ' '  

Wrioht  t.  WuiOHT.   (No.  18.749.) 
(Supreme  Court  of  Ca^fvm^a.  Dec.  90, 1890. ) 
Appial— Rbvibw— WnteBT  or  Evtdbncs. 
The  findings  of  the  ooort  founded  on  ctm- 
flioting  testtmony  will  not  be  distnrbed  on  sp- 
peaL 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county ;  Lucien  Shaw, 
Judge. 

Albert  M.  Stepheas,  for  appellant. 
fVeila,  Outbrie  A  Lee,  for  respondmt. 

PehCl'riam.  There  Is  a  clean-cut  con- 
filct  In  the  evidence.  The  plaintiff  testi- 
fied that  defendant  left  him,  in  1S85,  wlth- 
otit  ciiuse  and  against  his  wishes,  and  had 
ever  since,  without  reasim,  refused  to  re- 


turn and  live  with  him.  There  was  suffi- 
cient corroboration.  Letters  introduced 
in  evidence,  and  the  testimony  of  friends 
and  members  of  the  family,  tended  to 
show  that  plaintiff  was  happy  with  his 
wife,  and  treated  her  kindly ;  and  his 
father  testified  that  defendant  told  him, 
in  18^,  she  would  not  live  with  the  plain- 
tiff any  longer.  That  she  has  not  In  fact 
lived  with  him  Is  undisputed.  The  court 
beard  the  confifctlug  statements  of  the 
parties,  weighed  the  evidence,  and  we  are 
not  at  liberty  to  set  our  Judgment  against 
this  conclusion,  even  though  our  convic- 
tion should  be  that  the  defendant's  evi- 
dence preponderates.  The  court  did  not 
err  in  its  ruling  as  to  the  admissibility  of 
certain  evidence.  Judgment  and  order 
affirmed. 

  («T  C»l.  211) 

Pbrkinb  y.  Cooper  et  al.  (No.  18,179.) 
(Supreme  Court  cf  Calif omia.  Deo.  SO,  1890.) 
FiLiNQ  or  Appsal-Bosi>--Wi,ivbb. 
1.  Under  the  direct  provisions  of  Code  Civil 
Proc.  Cal.  §  940,  an  appeal  is  "inefTectnal  for  any 
purpose"  where,  within  five  days  after  service  ol 
notice  of  appeal,  an  undertaking  Is  not  filed 
waived. 

3.  Filingr  of  an  nodertaking  must  be  waived 
within  the  time  for  filing,  otherwise  it  will  be 

ineffectual. 
Reversing  21  Pac.  Rep.  377. 

On  rehearing.  For  former  report,  see 
24  Pac.  Rep.  377. 

Per  Curiam.  A  ttentlon  was  called  to  the 
fact  so  briefly,  and  In  such  an  incidental 
way,  at  the  original  hearing,  that  It  es- 
caped our  notice,  but,  upon  rehearing.  It 
Is  made  manifest  to  os  that  there  is  noth- 
ing before  us  in  this  cause  which  we  have 
Jurisdiction  to  hear  and  determine.  A 
money  Judgment  was  rendered  Inthecause 
October  81,  1888.  Notice  of  appeal  was 
served  and  filed  December  26tb  of  tbesame 
year.  No  undertaking  on  appeal  was 
ever  filed  or  waived.  The  appeal  was 
therefore  "Ineffectual  for  any  purpose." 
Code  Civil  Proc.8  940;  Holcomb  v.  Saw- 
yer, 51  Cal.  417;  Boyd  v.  Barrel,  60  Cal. 
281;  Biftgl  V.Howes,  63  Cal. 884;  Brown  v. 
Green,65Cal.2:!2,3  Pac.  Rep.  811;  Stratton 
v.  Graham,  68  Cal.  168,  8  Pac.  Rep.  710; 
Little  V.  Jacks,  68  Cal.  844.  846,  8  Pac.  Rep. 
856,  9  Pac.  Kep.  204,  and  11  Pac.  Bep.  128; 
Duffy  v.  Greenebanm,  72  Cal.  159. 12  Pac. 
Rep. 74.  and  13  Pac.  Bep.  323;  In  reSkerrett, 
80 Cal. 63, 22 Pac.  Rep.  86;  Schurtz  v.  Rouier, 
81  Cal.  245. 22  Pac.  Rep.  657.  The  appeal  be- 
ing ineffectual  for  any  purpose,  there  has 
been  and  Is  nu  case  here  for  our  determi- 
nation. 

Attached  to  the  transcript  which  has 
been  filed  herein  there  is  a  stipulation,  en- 
titled in  this  court,  agreeing  to  thecur- 
rectnesa  of  the  transcript,  and  stating 
that  a  good  and  sufflcient  undertaking 
on  appeal  has  been  duly  executed  and  filed. 
It  Is  both  proved  and  conceded  that 
this  statement  Is  untrue,  and  the  attor- 
ney for  respondent  says  that  he  signed  It 
without  actual  knowledge  of  the  fact, 
and  relying  npon  the  statement  of  the 
counsel  on  the  other  side  that  such  an  un- 
dertaking had  been  filed,  coupled  with  the 
fact  that  be  kuew  the  cuansel  to  be  per- 
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(ectly  familiar  with  thv  requirements  of 
the  statute  and  a  careful  practitioner,  and 
also  that  the  parties  were  amply  able  to 
file  the  unclertakine.  There  Is  possibly 
some  doubt  as  to  Just  what  was  said  on 
the  subject  when  that  stipulation  was 
slKned,  but  there  Is  no  doubt  about  the 
fact  that  the  statement  contained  in  It  on 
the  subject  of  undertaking  was  untrue. 
From  that  tact  It  follows  (1)  that  there 
was  then  no  case  in  this  court  in  which 
counsel  could  bind  a  client  by  such  a  stip- 
ulation; (2)  that,  if  the  language  of  the 
stipulation  could  possibly  be  construed  as 
a  waiver  of  undertaking,  (which  we  very 
much  doubt,)  it  could'only  operate  ana 
waltrer  as  of  and  from  the  date  of  tlie  Btlp- 
nlatiun,  March  28, 18S9,  and  there  waa  at 
that  date  no  appeal  pending  in  which  to 
walre  an  undertaking,  and  no  cause  pend- 
ing In  this  court  in  which  to  make  the 
stipulation.  In  Be  Skerrett.  80  Gal.  63,  22 
Pac.  Rep.  85,  it  was  held  that  In  order  to 
entitle  certain  parties  to  appeal  without 
filing  an  undertaking,  vnder  aection  94tt, 
Code  Civil  Proc.,  the  order  dispensing 
witb  the  undertaking  must  be  made 
within  the  time  prescribed  by  law  for  filing 
the  undertaking.  So,  If  the  dling  of  an 
undertaking  Is  to  be  waived.  It  must  be 
done  within  the  time  for  filing;  otherwise 
the  appeal  is  lost,  and  the  party  has  ac- 
quired a  right  of  which  he  cannot  be  de- 
prived by  that  attempt  to  appeal.  The 
order  heretofore  entered  tn  this  cause  must 
be  set  aside,  and  the  attempted  appeal  dls- 
miaaed.  So  ordered. 

(Jl  Cml.  236)   


VORWEBK  T.  NOLTE.     (NO.  13,470.) 

{Supreme  Court  of  CaUfom4a.    Deo.  20,  189a) 

Vbnbob  and  Vbndbe-— Cohtbajct— Pailubb  to 
CoirvBT. 

Civil  Code  Cal.  g  1651,  provides  that,  where 
a  (WQtnict  Is  partly  written  and  partly  printed, 
the  written  parts  shall  control  the  printed  part, 
and,  if  the  two  are  absolutely  repo^ant,  the  lat- 
ter must  be  disregarded.  Defendant  sold  land 
to  plalDtifC,  and  In  a  contract  to  convey,  partly 
written  and  partly  printed,  it  was  written  that 
the  money  paid  was  to  be  retarned  in  case  he 
failed  to  execute  and  deliver  a  deed- "after  one 
year  from  date.**  The  printed  part  declared 
that  time  should  be  of  the  essence  of  the  contract. 
Meld  that,  since  this  stipulation  is  generally 
used  to  prevent  the  tying  up  of  the  vendor's  prop- 
erty while  awaiting  payment,  it  was  here  repug- 
nant to  the  written  port,  and  plaintiff  could  not 
recover  the  money  paid  when  a  good  deed  was 
tendered  nine  days  after  the  end  of  the  year.  He- 
versiog  24  Pao.  Rep.  840. 

On  rehearing.  For  former  report,  see  24 
Pac.  Rep.  840. 

Civil  Code  Cal.  §  16.51,pro  vides  that"  where 
a  contract  is  partly  written  and  partly 
printed,  or  where  part  of  it  is  written  or 
printed  under  the  special  direction  of  the 

})artIeR,  and  with  a  special  view  to  their 
ntentlon,  and  the  remainder  is  copied 
from  a  form  originally  prepared,  without 
special  reference  to  the  particular  parties 
and  the  particular  contract  in  questiou, 
the  written  parts  control  the  printed 
parts,  and  the  parts  which  are  purely 
original  control  those  which  are  copied 
from  a  form;  and,  if  the  two  nre  abso- 
lutely repugnant,  the  latter  must  beso  far 
disregarded.  * 


J.  W.  Mitchell,  iCbapmna  A  Bendiiek, 
of  couus^,)  lor  appellant.  J.  D.  Biekn^ 
and  JR.  H.  F.  Vartet,  for  respondent 

Fox,  J.  Upon  rehearing  and  reargu- 
ment  of  this  caee  a  fact  Is  conceded,  which 
was  before  sufficiently  apparent  to  be  sus- 
pected, but  not  sufficiently  su,  from  the 
record  as  printed  here,  to  Justify  action 
upon  it  as  a  tact  proved,  vis. :  That  the 
original  contract  between  the  parties  was 
partly  written  and  partly  printed ;  that 
in  preparing  It  the  parties  had  used  a 
form  printed  in  blank.  In  common  use  In 
the  preparation  of  contracts  for  the  sale 
of  real  property,  where  deferred  payments 
were  to  be  made;  and  that  the  words 
"time  is  of  the  essence  of  this  contract," 
as  found  therein,  was  a  portion  of  the 
printed,  and  not  of  the  written,  matter. 
If,  therefore,  there  Is  any  doubt  about 
bow  the  contract  is  to  be  construed,  the 
rule  prescribed  in  section  1651,  Civil  Code, 
is  to  be  appllud  in  the  construction  there- 
of. Applying  this  rule,  and  it  appearing 
not  only  that  the  contract  was  partly 
written  and  partly  printed,  but  that  the 
printed  part  was  prepared  without  special 
reference  to  these  particular  parties  or  this 
particular  con  trac  t,  the  g  uestlon  is 
whether  these' words  so  found  la  the 
printed  part  are  repugnant  to  the  general 
scope  and  purpose  of  the  contract,  as  the 
same  appears  from  the  original  or  writ- 
ten parts  thereof.  Of  this  we  think  there 
can  be  no  doubt.  It  is  a  matter  of  com- 
mon understanding  that  when  these 
wordH — "  time  la  of  the  essence  ol  this  con- 
tract"—are  used,  it  is  with  reference  to  fut- 
ure payments;  that  their  purpose  is  to 
protect  the  vendor  against  delays  In  pay- 
ment of  the  purchase  price,  and  the  tying 
np  of  his  estate  beyond  the  fixed  period, 
without  the  paymcut  of  the  agreed  com- 
pensation therefor;  and  that  they  have 
no  place  In  the  contract  after  the  full  price 
is  paid,  and  when  nothing  remains  to  be 
dune  but  to  make  the  conveyance.  Even 
where  there  are  future  payments  to  be 
made.  If  the  time  of  payment  la  not  fixed, 
time  Is  not  of  the  essence  of  the  contract. 
Day  V.  Cohn,  65  Cal.  50S,  4  Pac.  Rep.  511. 
It  Is  evident  that,  la  the  blank  used  in  this 
case,  the  words  were  inserted  and  used 
solely  witb  reference  to  the  duties  ol  the 
vendee,  the  party  of  the  second  part,  for 
immediately  after  them,  and  In  the  aame 
connection,  we  find  the  following:  "In 
event  of  a  failure  to  comply  with  the  time 
hereof  by  the  said  party  of  the  second 
part,  the  said  party  of  the  first  part  shall 
be  released  from  all  obligations  in  law 
and  equity  to  convey  suld  property, "  etc. 
Then  In  another  part  of  the  instrument, 
the  written  part  thereof.  It  is  provided 
that  the  vendor,  the  party  of  the  first 
part,  shall  have  one  year  In  which  to 
make  the  conveyance,  and  It  is  alleged 
and  found  that  uiis  waa  done  to  enable 
him  first  to  secure  the  cancellation  of  an 
existing  mortgage,  which  was  not  then 
mature.  By  thesubsequent  writing,  made 
on  the  same  day,  It  was  provided  that,  If 
the  vendor  failed  to  execute  and  deliver  a 
deed  "after  one  yearfromthedate  hereof,** 
be  should  return  the  purchase  price,  with 
3  per  cent,  per  month  Interest  thereon. 
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Meantime  the  venrlee  went  Into  immediate 
poeeeseloQ,  and  received  tbe  rents  of  the 
premises.  The  year  expired  Jone  24th. 
On  the  29th  the  parchaser  demanded  his 
deed,  and  three  days  later,  which  detend- 
ant  testifies  was  as  soon  as  he  could  hare 
it  prepared,  he  tendered  the  deed,  duly  ex- 
ecuted. No  objection  was  made  to  it  that 
it  was  not  properly  executed,  or  did  not 
convey  good  title.  The  rendee  was  still 
in  possession,  and  had  collected  the  rents 
up  to  a  time  even  beyond  that  o{  tbe  date 
or  tbe  tender.  We  think  the  deed  was 
tendered  in  time,  and  that  the  defendant 
was  not  liable  to  an  action  for  the  return 
of  the  purchase  money,  with  the  86  per 
cent.  Interest  money  thereon,  or  any  part 
thereof.  The  order  heretofore  made  in 
this  court  in  this  caose  Is  vacated  and  set 
aelde.  and  the  ludirment  and  order  ap- 
pealed from  are  affirmed. 

We  concur:    McFabland,  J.;  Fatxb- 

SON,  J. ;  THOB.STON,  J. 


(ST  Cal.  SS2) 

In  re  McMantjs'  Estate.   (No.  18,724.1 
(Suprerne  Court  of  Caii/omio.  Deo.  80, 18».) 
EzsMFnoNB— Irsoltikot— Jbwblbb's  SAra. 
On  a  qttestioD  whether  a  safe  used  by  a 

Eiraler  and  watch-repairer  Bboulct  be  set  off  to 
m  in  insolvency  proceedings  as  exempt  under 
Code  Civil  Proo.  Cal.  $  690,  snbd.  4,  ezempUug 
from  execution  "the  tools  or  implementB  of  a  me. 
(dianic  or  artisan  necessary  to  carry  on  his  trade,** 
be  and  anotber  practical  watch-maker  and  Jew- 
eler testified  that  snob  a  safe  was  necessary  to  tbe 
profitable  conduct  of  bis  business,  and  tbat  cus- 
tomers would  not  leave  their  watches  to  be  re- 
paired onless  one  were  nsed.  Held,  that  the  safe 
was  properly  set  off  to  him. 

CommlsBlouers'  decision.  Department 
1.  Appeal  from  superior  court,  Ventura 
county ;  B.  T.  Wiluahs.  Judge. 

Blackstock  Jt  Shepherd  and  Qeorge  A. 
Rankin,  for  api>ellantB.  JSaraea  A  Selhy, 
for  respondent. 

Belcheb,  C.  C.  Tbe  respondent,  L.  M. 
McManus,  was  engaged  in  the  business  of 
a  jeweler  and  watch-repairer,  and  while 
BO  engaged  was  adjudged  to  be  an  insol  vent 
debtor.  He  owned  and  need  in  his  busl- 
aees  a  "Jeweler's  safe,"  which  tbe  court, 
against  the  objections  of  certain  creditors, 
set  apart  to  htm  as  property  exempt  from 
execution.  The  objecting  creditors  and 
tbe  assignee  of  the  estate  appeal  from  the 
order,  and  contend  that  It  was  not  an- 
tborlsed  by  law,  and  should,  therefore, 
be  i-eversed.  At  the  hearing  the  respood- 
ent  was  called  as  a  witness  and  "testified 
in  substance  that  helsa  jeweler  and  watch- 
repairer,  and  is  engaged  in  that  trade  or 
bosiness  as  a  means  of  support  for  himself 
and  family;  and  that  without  the  use  of 
said  safe,  said  business  cannot  be  prose- 
cuted by  him  to  any  profitable  end ;  tha  t 
It  is  a  necessary  and  useful  article  In  con- 
ducting  said  business;  that  without  the 
use  of  said  safe  bis  customers  would  not 
leave  theJr  Jewelry  and  watches  with  him 
to  be  repaired."  Another  witness  was 
also  called,  and  testified  "that  he  Is  a  prac- 
tical watch-maker  and  Jeweler;  thatashfe 
similar  to  the  one  mentioned  Is  an  article 
witboat  which  tbe  businefH  of  Jeweler  and 


watch-maker  and  watch-repairer  cannot 
be  prosecuted  to  any  profitable  end,  and 
that  such  a  safe  is  a  necessary  and  useful 
article  in  carrying  on  the  business  of  a 
Jeweler  and  watrh-repatrer;  tbat  witboat 
the  use  of  such  a  safe  very  few  customers 
will  leave  tbeir  Jewelry  or  watches  with 
the  artisan  to  be  repaired. "  This  was  all 
the  testimony  offered,  and  upon  It  the 
court  made  its  flndiugs  and  order  as  fol- 
lows: "That  tbe  said  safe  la  an  article 
without  tbe  aid  of  whlieh  the  business  of 
petitioner,  as  Jeweler  and  watch-maker, 
cannot  be  prosecuted  to  any  profitable 
end,  and  that  said  sate  la  necessary  to  and 
in  actual  use  by  tbe  petitioner  in  prosecut- 
ing bis  said  business.  Wbereforelt  is  here- 
by ordered  that  the  said  safe  be  set 
apart,  and  that  the  same  is  hereby  set 
apart,  for  the  use  of  said  Insolvent  debtor, 
aud  that  the  same  shall  not  be  subject  to 
be  applied  to  the  payment  of  |i8  debts." 
Section  60  of  the  Insolvent  act  makes  It 
the  duty  of  tbe  court  having  jurisdlctiun 
of  insolvency  proceedings  to  exempt  and 
set  apart  tor  the  use  and  benefit  of  tbe  in- 
solvent such  real  and  pwaonal  property 
as  is  by  law  exempt  from  execution ;  and 
section  690,  subd.  4,  of  the  Code  of  Civil 
Procedure,  provides  that  "  tbe  tools  or  Im- 
plements of  a  mechanic  or  artisan  neces- 
sary to  carry  on  histrade"eban  beezempt 
from  execution. 

Statutes  exempting  personal  property 
from  forced  sale  are  remedial  in  character, 
apd  are  evidently  Intended  to  protect  tbe 
debtor,  and  enable  talm  to  follow  his  vo- 
cation, and  tbns  earn  a  support  for  him- 
self and  family.  Tbe  general  rule  now  Is 
thnt  such  statutes  are  to  be  liberally  con- 
strued, so  as  to  effectuate  the  humane  pur- 
pose designed  by  the  law-makers,  and  our 
Code  of  Civil  Procedure  declares  that  ail 
of  its  provisions  are  to  be  so  construed, 
"with  a  view  to  effect  Its  objects  and  to 
promote  Justice."  It  is  difficult  to  define 
accurately  the  word  "Implements,"  and 
the  courts,  so  far  as  we  are  advised,  have 
never  attempted  to  define  it.  Webster 
gives  as  the  meaning  of  the  word,  "what- 
ever may  supply  a  want;  especially  an  In- 
strument or  utensil  as  supplying  a  requi- 
site to  an  end,  as  the  Implements  of  trade, 
of  husbandry,  or  of  war;"  and  "utensil" 
be  defines  as  "tbat  which  Is  used;  an  in- 
strument; an  Implement;  especially  an  In- 
strument or  vessel  used  In  a  kitchen,  or  in 
domestic  and  farming  business."  By  the 
courts,  these  words  are  accorded  a  broad 
signification, and  under  them  many  things 
have  been  exempted  which  are  not  tools. 
Thus,  in  the  state  of  Kansas,  under  a  stat- 
ute exempting"  the  necessary  tools  and  in- 
struments of  any  mechanic,  miner,  orother 
person,  used  and  kept  for  the  purpose  of 
carry inK  on  his  trade  or  business,"  It 
has  been  held  tbat  an  Insurance  agent  and 
abstracter  of  titles  could  claim  as  exempt 
an  Iron  safe  and  set  of  abstracts,  which 
were  used  and  kept  by  him  for  tlie  pur- 
pose of  carrying  on  his  business.  David- 
son V.  Sechrlst,  28  Kan.  824.  And  the 
same  rule  has  been  applied  to  a  printing- 
press,  type,  and  other  articles  used  In  pub- 
lishing a  newspaper.  Bliss  v.  Vedcler,  34 
Kan.  u9.7  Pac.  Kep.599.  In  Illinois,  It  has 
be^  held  tbat  a  piano*  used  by  a  music- 
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teacher,  and  upon  which  Bhe  relied  for  sup- 
port, was,  within  the  law  exeniptlnj;  "  fur- 
niture, tools,  or  impleinentH  necessary  to 
carry  on  bis  or  her  trade  or  business." 
Amend  Mnrpby.  69  111.  337.  In  Massa- 
chusetts, a  clock,  stove,  screen,  pitcher,  and 
table-cover,  used  and  uectsaary  to  carry 
on  the  buHiness  oF  a  mtltiner.  have  been 
held  to  be  included  In  "tools,  implements, 
and  Qxtures,"  Woods  v.  Keyes,  14  Allen, 
236.  So,  also,  a  sewlne-machlne.  Rayner 
T.  Wbicher,  6  Allen,  294.  In  Vermont,  a 
barber's  chair  has  bef>n  held  exempt  as  u 
tool.  Allen  t.  Thompson,  45  Vt.  472.  In 
this  state  it  has  been  held  that  an  expen- 
sive threshing  outfit  was  not  exempt,  un- 
der the  statute  exempting  "the  farming 
utensils  or  Iniplementa  of  husbandry  of 
the  judgment  debtor ; "  but  this  was  upon 
the  ground  that  theoutfltwas  principally 
used  in  tbreshlng  grain  raised  by  other 
persons  for  hire.  In  re  Baldwin,  71  Cal.  74, 
12  Fac.  Sep. 44.  Other  cases  bearing  upon 
the  question  might  be  cited,  but  we  think 
it  sufficient  to  refer  to  Freeman  on  Execu- 
tions, (2d  Ed.)  §§  226.  226fl,  and  to  7  Amer. 
&£ng.  Enc.  Law,  135,  in  both  of  which 
works  the  authorities  are  very  fully  col- 
lated and  reviewed.  In  view  of  the  testi- 
mony submitted  in  this  case,  and  the  au- 
thorities aborecited,  we  see  no  error  in  the 
rnllDg  of  thecouTt  bdow,  and  we  therefore 
advise  that  the  order  appealed  from  be 
affirmed. 

We  concur:     Hatnb,  C. ;  Vanclibp,  C. 

Per  Oubiau.  For  the  reasons  given  in 
the  forgoing  opinion,  the  order  appealed 
from  is  affirmed. 


(87  Oftl.  2tt) 
GOBRNSBT  T.  WeST  CoaBT  liUKIBBB  CO. 

(No.  13,643.) 
(Sugpreme  Court  of  Cali^mia.  D90.  90,  1890.) 
Bbbaoh  Op  Contract — ^^aiver. 
Defendant  contracted  to  buyall  tbe  lamber 
manofactured  by  plaintiff  duringa  certain  Beason: 
the  lumber  to  be  of  tbe  sizes  nsually  required 
for  market,  to  be  designated  by  plaintiff,  subject 
to  the  right  of  defendant  to  give  orders  for  any 
siz^s  usually  cut.  Held,  in  an  action  for  breach 
of  the  contract  thai  defendaut  could  not  set  up  as 
a  reason  for  infusing  to  receive  more  lumber,  any 
obleotion  to  the  size  of  lumber  theretofore  ac- 
cepted and  paid  for  by  him  without  reserving 
the  right  to  object  to  it  subsequently,  and  which 
be  retained  wlUiout  any  offer  to  return  it. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernar- 
dino county;  James  A.  Gibbon,  Judge. 

C.  J.  Perkins,  for  appellant.  T,  J.  Ford- 
ing, for  respondent. 

Ha\ne,  C.  This  was  an  action  for  dam- 
ages for  the  iiroach  of  a  contract  to  buy 
lumber.  The  contract  provided  that  the 
defendant  should  buyall  the  lumber  "of 
good  merchantable  quality"  which  should 
be  inaoufactured  by  the  plaintiff  durlnp: 
the  year  188S,  at  his  mill  in  ISan  Bernardino 
coonty,  and  contained  the  following 
clause:  "Said  lamber  shall  be  of  such  sizes 
as  are  usually  required  for  the  market, 
and  shall  be  designated  by  Guernsey,  re- 
gard being  had  to  a  due  variety  of  sizefl  so 
as  to  meet  the  general  requirements  of  the 
market,  except  that  the  company  may 


give  orders  for  any  required  sizes  usually 
cut. "  Under  this  contract  the  plaintiff  de- 
livered lumber  to  the  defendant  until  the 
middle  of  August,  and,  with  certain  anim- 
portant  exceptions,  the  d^endant  received 
and  paid  for  the  lumber  so  delivered. 
AOout  that  time  the  employes  of  the  de- 
fendant informed  Its  general  manager  that 
some  of  the  Inmberwhlch  was  being  deliv- 
ered was  not  thick  enough,  and  be  in- 
structed them  "to  have  it  remedied.**  No 
order  for  any  particular  sice  was  given  to 
the  plaintiff,  but  ha  was  informed  that  the 
lumber  he  was  sending  was  too  thin.  He 
promised  to  attend  to  the  matter,  and  his 
men  continued  to  deliver  lumber  to  the 
defendant,  and  the  latter  to  receive  and 
pay  for  It,  until  September  20th,  ^hcn  the 
plaintiff  was  notified  that  no  more  lumber 
would  be  received.  The  plaintiff  thereup- 
on sold  the  remaining  lumber  to  other 
parties  and  brought  this  action  to  recov- 
er the  difference  in  price.  Tbe  trial  court 
found  that  the  defendant's  refusal  to  re- 
ceive further  lumber  was  without  excuse, 
and  gave  judgment  for  the  plainttlf.  and 
the  defendant  appeals. 

We  think  that  since  the  defendant  ac- 
cepted and  paid  for  tbe  lumber  delivered 
up  to  September  20th  without  reserving 
the  right  to  object  to  it  subsequently,  and 
does  not  offer  to  return  It,  but  still  retains 
It,  any  ground  of  objection  to  it  which 
may  have  existed  could  not  be  a  reason 
for  refusing  to  accept  subsequent  lumber 
which  was  In  accordance  with  tbe  con- 
tract. The  ultimate  question  upon  which 
the  case  must  turn,  tlier^ore,  is  whether 
the  anbseqnent  lumbei  was  In  accordance 
with  the  contract.  As  we  have  seen,  the 
contract  provided  that  the  lumber  w'ns  to 
be  of  good  merchantable  quality,  and  of 
such  sizes  as  were  usually  required  for  the 
market,  which  sizes  were  to  be  designated 
by  the  plaintlfr,  subject  to  the  right  of  the 
defendant  to  give  orders  for  any  sisea  usu- 
ally cut.  Most  of  the  evidence  taken  at 
the  trial  related  to  the  question  whether 
the  lumber  delivered  by  the  plaintiff  was 
"merchantable"  within  the  meaning  of 
the  contract.  But  this  seems  to  have 
been  understood  by  everybody  as  having 
reference  not  to  the  quality  but  to  the  bIko 
of  the  lumber.  Thus  the  locM  manager  of 
the  company  testified  as  follows:  "This 
Guernsey  lumber  was  different  from  any 
other  lumber  that  I  have  handled  as  mer- 
chantable lumber  only  as  to  thickness. 
I  objected  on  account  of  its  being  thin. 
It  wasn't  good  merchantable  lumber  by 
reason  of  its  being  thin."  All  tbe  witnesses 
use  the  term  in  this  sense,  and  there  is  00 
pretense  that  there  was  any  other  ground 
of  objection.  The  question  htigatcd, 
therefore,  related  to  the  size  of  the  lumber 
usually  required  In  the  market.  The  posi- 
tion of  the  plaintiff  wnsthut  lumber  seven- 
eighths  of  an  inch  thick  was  sufficient,  and 
there  was  evidence  in  support  of  this  view. 
The  position  of  the  defendant  was  that  it 
was  necessary  that  the  lumber  should  be 
what  was  known  cs  Inch  lumber.  The 
evidence  shows,  however,  that  there  was 
not  much  exactness  in  the  use  of  these 
terms.  Owing  to  the  character  of  the 
timber  of  the  locality,  and  to  the  usual 
method  of  manufacturers,  there  wascon- 
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Biderable  differeneein  theslzeof  the  boards 
eawed  at  the  eame  time  from  the  same 
loff.  Id  this  regard  one  witness  testified 
asloflows:  "There  Is  never  a  load  that 
conaee  intothemarketthat  wcreyou  to  put 
yoar  rule  to  It  every  board  would  show 
the  same  thickness.  Tlicm  uevor  wan  a 
log  on  this  mountain  yet,  nil  the  boards 
cut  from  which  were  of  the  same  thlck- 
uess."  Another  witness  said:  "My  ex- 
perience has  been  that  lumber  which  Is  cut 
as  Inch  lumber  very  seldom  comes  an  Inch 
thick.  It  would  be  probably  a  sixteenth 
less,  and  when  ltdrlesoiitit  would  bemore 
than  a  sixteenth  less.  In  fact  If  you  take 
dry  lumber  It  Is  sometimes  three  quarters 
of  an  inch  or  a  little  more."  In  most 
loads  there  would  be  a  few  very  thin 
boards  which  It  was  customary  to  reject 
when  delivered  at  the  yard,  and  this 
course  was  pursued  In  this  case.  Under- 
standing the  terms  In  the  above  sense  we 
think  that,  even  If  the  standard  of  the  de- 
fendant be  adopted  as  the  true  one,  the 
preponderance  of  the  evidence  Is  to  the 
effect  that,  after  the  complaint  made  In 
Ausust.  the  plaintiff  complletl  with  hla 
contract.  In  sawing  Inch  lumber  the 
usual  way  was  to  "move  the  set  works 
an  inih  and  a  third."  Afterthe complaint 
muntinned  the  plaiutltf's  works  were  so 
moved.  In  relation  to  this  the  plaintiff 
says:  "I  chanprcd  my  head  blocks,  and 
after  that  the  lumber camo  "utafuU  Inch.** 
The  lumberman  to  whom  the  plaintiff 
sold  his  lumber  after  the  defendant  refused 
to  receive  It  testified  as  follows  In  relation 
to  It :  **  I  consider  this  lumber  to  have  been 
foUy  as  good  as  any  that  I  ever  handled; 
in  fact  better  than  some  I  have  been  hand- 
ling In  the  lust  two  years,  that  is,  the 
overage  of  it,— better  timber.  I  mean  by 
this  hotli  the  quality  of  the  lumber  and  its 
manufactured  condition.  It  was  cut  well 
and  it  was  good  timber."  Another  per- 
son from  the  same  yard  testified  as  fol- 
lows :  **  What  we  received  from  Mr.  Guern- 
sey compared  In  thickness  with  the  rest. 
If  anything  bis  lumber  was  a  little  thicker 
than  tlie  other  lumber  that  werecelvwl.  I 
have  applied  the  rule  to  measure  the  lum- 
ber. I  can't  say  exactly  lust  whatit  meas- 
ured, but  It  was  about  as  near  an  Inch  as 
any  lumber  we  have  received."  Another 
lumlterman  who  had  seen  the  lumber  tes- 
tified that  the  plaintiff's  lumber  compared 
favorably  with  that  manufactured  In  the 
locality,  and  said:  "I  call  It  good  Inch 
lumber. "  One  of  the  plaintiff's  employes, 
who  handlec*.  the  lumber  at  the  mill,  testl* 
fled  as  follows:  "The  lumber  that  was 
cut  In  September  was  full  Inch.  I  saw 
nothing  below  an  Inch  but  what  was 
thrown  across  the  track.  No  thin  lumber 
that  I  know  of  came  down  at  all."  And 
the  teamsirer  who  hauled  the  lumber  to 
the  defendant's  yard  testified  that  the  last 
load,  delivered  before  September  20th, 
"was  goodaveragethlckness.  It  was  inch 
lumticr."  It  was  also  In  evidence  that  the 
price  of  lumber  had  fallen  below  the  con- 
tract price  at  the  time  of  the  refusal  to  go 
on  with  the  contract,and  that  the  defend- 
ant had  engaged  in  a  kind  of  work  for 
which  "they  had  to  have  extra  thick  lum- 
ber "  We  think  that  the  evidence  Is  amply 
safficlent  to  sustain  the  deelslon,  and  we 


therefore  advise  that  the  order  denying 
a  new  trial  be  affirmed. 

We  concur:  Belcher,  CC;  Foots,  C. 

PerCuriau.  For  the  masons  gWra  In 
the  foregoing  opinion  the  order  denying  a 
new  trial  iu  affirmed. 

——      (8  Cal.  Unrep.  344) 

Alexander  t.  Jackson  et  al.  (No.I3,4S9.)i 
{Supreme  Court  of  CcUlfoniia.  Dec.  28,  189a) 
JSncnniNT— HoMBsTS&D— Land  BorauT  on  Co»- 

TRAOT — BaTIBFACTIOM  Of  JUDOHENT— APPIAL. 

1.  A  married  man  boaffbt  certain  lots,  terms 
part  cash,  balance  on  time,  deed  to  t>e  given  on 
payment  of  balance,  lots  to  be  forfeited  on  failure 
to  meet  payments.  He  then  built  a  house  on  the 
lots,  and  movedinto  itwitb  his  family.  The  pay- 
ments on  the  lots  and  the  house  were  made  with 
the  community  property.  The  wife  executed  and 
filed  a  declaration  of  homestead  on  the  lota.  Be- 
fore final  paymentsoD  the  lotshad  been  made,  the 
husband  assif^ned  the  contract  and  sold  the  house 
to  plaintiff,  who  bod  knowledge  of  the  homestead 
declaration,  and  who  paid  the  balance  of  the 
purchase  money  and  received  a  deed  of  the  lota. 
Prior  to  the  asslgoment  to  plaintiff,  the  wife  of- 
fered to  pay  the  vendor  the  amount  due  on  the 
lota  on  eonditton  that  he  would  convey  them  to 
her  or  to  her  and  her  husband  Jointly.  Held 
that,  as  at  the  time  the  declaration  of  homestead 
was  filed  the  title  was  in  the  vendor,  the  wite 
acquired  no  rights  io  the  property. 

3.  Where  in  ejectment  there  is  coupled  with 
a  Judgment  for  detdndsnt  an  order  that  a  certain 
snm  be  paid  plaintiff,  the  leaving  of  this  sum  by 
defendant  with  ptalntiff^s  attorney,  which  he  re- 
fuses to  accept,  is  not  a  satisfaction  of  the  Judg- 
ment so  as  to  prevent  an  appeal  by  plaintiff. 

Bbatit,  C.  J.,  and  Fox  and  McFaruand,  JX, 
dlasenMng, 

In  bank.  Appeal  from  saperlor  conrt, 
Stanislaus  county;  William  O.  Mikob, 

Judge. 

iViiffbt  Jk  Haten,  for  appellant.  Zt.  J* 
Maddux,  for  respondents. 

Thornton,  J.  This  Is  an  action  of  eject- 
ment for  lots  27  and  28  In  block  80  In  the 
town  of  Modesto,  In  which  Judgment 
passed  for  defendant  Mary  Jacksun. 
Plaintiff  appeals  from  the  Judgmeutoa  the 
Judgment  roll.  There  Is  a  motion  to  die* 
mIsH  the  appeal,  which  will  be  hereafter 
considered.  The  complaint  is  in  the  form 
usual  In  the  action  of  ejectment.  The  al- 
legations of  the  complaint  are  denied  by 
defendant  Mary  Jackson,  except  as  to 
possession  when  snlt  was  brought.  In 
her  answer  she  sets  up  a  defense  that  in 
April.  1K6!1,  she  and  W.  A.  Jackson  Inter- 
married In  this  state,  and  have  since  been 
husband  and  wife;  that  some  time  in  1881 
her  husband  entered  Into  a  contract  In 
writing  with  Charles  Crocker  for  the  pur- 
chase of  the  lots  of  land  above  men  tloned ; 
that  about  September,  1884,  her  husband, 
W.  A.  Jackson,  erected  on  these  lots  a  res- 
idence of  about  the  valoe  of  $1,500;  that 
the  money  paid  for  the  lots  in  suit  and 
the  house  was  the  joint  earnings  of  herself 
and  husband,  since  their  niarringe;  that 
defendant  and  her  husband  and  children 
have,  since  It  was  built,  made  thU  house 
their  home;  that  .on  the  12th  day  of  Au- 
gust, 1885,  defendant  dnly  executed  and 
filed  In  the  proper  odlce  a  declaration  of 
homestead  on  these  lots;  that  by  virtue 

'  Rehearing  granted. 
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of  tbe  coDtract  entered  Into  between 
Crocker  and  ber  huHband,  the  latter  was 
to  pay  Crocker  the  sum  ol  $75  for  each  lot 
In  InstallmeDtii.  with  Interest,  etc.;  that 
on  the  20th  of  October,  1885,  there  was 
nut  to  exceed  $.15  doe  Crocker  on  tbe 
purcbase  price  of  these  lots,  on  tbe  pay- 
ment of  wblcb  ber  bnsband  was  entitled 
to  a  deed  from  Crocker;  that  he  (her  hue- 
band)  had  abundant  means  to  pay  the 
purchase  price;  that  he  fraudulently  re- 
fused to  do  eo  to  prevent  the  cuitveyance 
ol  these  lots  to  him,  and  that  he  might 
fraudulently  prevent  ber  from  acquiring 
a  homestead  in  the  property;  that  In  Oc- 
tober, 1887,ta6r  husband  made  a  pretended 
asblgnment  of  tbe  contract  of  purchase  to 
the  plaintiff,  and  on  the  same  day  pre- 
tended to  enter  Into  a  contract  by  which 
be  was  tu  sell  and  transfer  to  the  plaintiff 
the  house  above  mentioned ;  that  thiscon- 
tract  and  assignment  were  entered  into 
by  the  plaintiff  and  her  hosband  (or  tbe 
purpose  of  cheating  and  defrauding  her 
of  ber  homestead ;  that  at  tbe  time  plain- 
tiff accepted  the  assignment  and  contract 
he  well  knew  thatthe  purpose  of  tbe  same 
was  to  cheat  and  defraud  her  of  her  home- 
stead right;  that  in  October,  1887,  plain- 
tiff presented  the  assignment  to  Crocker, 
and  obtained  a  deed  for  the  property ; 
that  this  deed  Is  tbe  only  title  by  which 
plaintltr  claims  the  ownership  of  the  prop- 
erty in  controversy,  and  that  it  is  void. 
It  appears  from  the  decision  that  the 
court  found  that  W.  A.  Jackson,  In  ISM, 
purchased  frum  Crocker,  who  then  owned 
them,  the  lots  in  suit.  Tbe  contract  for 
tbe  purchase  of  lot  28  was  executed  on  tbe 
28tb  of  April,  18»4,  and  that  for  tot  27  on 
the  7th  of  August,  1884.  Other  lots,  in- 
eluding  lot  29,  were  embraced  in  tbe  con- 
tract of  April,  1884.  The  contracts  nre 
similar  In  their  terms.  Tbe  purchase  price 
of  each  lot  was  $75.  Twenty-five  dollars 
on  each  lot  was  paid  when  tbe  contract 
was  executed.  The  remalntag$l00($50for 
each  lot,  27  and  28)  was  to  be  afterwards 
paid  In  two  equal  tnstallraents.  The  in- 
stallments were  to  bear  interest  at  the 
rate  of  10  per  cent,  per  annum.  In  each 
contract  It  Is  stipulated  that  if  tbe  pur- 
chase price  is  paid  as  set  forth  In  It,  with 
30Bt  of  conveyances,  then  W.  A.  Jackson 
will  be  entitled  to  a  deed  (or  tbe  lots, 
otherwise  the  contract  Is  null  and  Told, 
and  the  amounts  paid  forfeited.  It  tor- 
felted  Jackson  therenfter  to  be  the  tenant 
of  Crocker,  liable  to  be  dispossessed  upon 
three  days'  notice,  and  to  be  liable  to  pay 
a  rent  of  $16  per  month  for  any  term  he 
may  remain  In  possession  after  forfeiture. 
A  payment  was  made  on  tbe  26tb  of  Oc- 
tober, 1885,  for  which  a  receipt  was  given 
by  Crocker,  In  which  tbe  same  provisions 
were  inserted  as  tu  forfeiture  on  failure  to 
pay,  tenancy,  liability  to  dispossession 
and  the  payment  of  rent,  but  at  {5  per 
month  for  possession  after  forfeiture. 
After  tbe  purchase,  W.  A.  Jackson  and 
Mary  Jackson  entered  Into  possession  of 
the  lots,  and  hare  ever  since  been  in  pos- 
session. In  September^  1884,  W.  A.  Jack- 
son erected  a  dwelling-house  and  other 
Improvements  on  lots  27,  28,  and  29,  at  a 
cost  of  about  $1,300.  The  marriage  of  de- 
fendants Is  found  as  set  forth  Jn  the  an- 


swer, and  stated  above.  Cpon  tbe  com- 
pletion of  these  buildings,  defendants  and 
tbeircbildren  entered  into  the  dwelling- 
house  and  have  ever  since  madelt.thelr 
home.  Tbe  execution  of  the  declaration 
of  homestead  Is  found  as  above  stated 
from  tbe  answer.  On  or  about  the  6th  ol 
October,  1887,  plaintiff  and  W.  A.  Jacksun 
entered  Into  an  agreement  for  tbe  pnr- 
cbuse  and  sale  of  the  dwelllug-bouse  and 
Improvements,  by  wblcb  plaintiff  was  to 
pay  W.  A.  Jackson  therefor  the  sum  of 
$1,500  less  sucb  sum  as  plalutitf  should  be 
compelled  to  pay  Crocker  tor  tbe  lots  27, 
28,  and  29.  W.  A.  Jackson  at  the  same 
time  made  and  delivered  to  plaiutitf  a 
writing  by  which  the  former  surrendered 
and  relinquished  to  the  latter  all  claims 
to  receive  a  conveyance  for  tbe  lots  just 
mentioned,  and  authorized  the  plaintiff  to 
takeand  demand  a  conveyance  there  or  in 
his  own  name.  At  the  same  time,  plain- 
tiff paid  to  bis  vendor  tbe  sum  of  $100  as 
part  payment  (or  the  Improvements  on 
the  lots.  On  tbe  IStb  ol  October,  1887, 
plaintiff  paid  to  Crocker  the  balance  due 
on  these  lots,  and  Crocker  then  executed 
to  him  a  conveyance  thereof.  The  bal- 
ance due  on  the  lots  described  In  complaint 
(27  and  28)  was  $35.35  principal,  and  $5.86 
interest.  Plaintiff  on  the  3d  of  November, 
1887,  paid  to  Jackson  the  further  sum  of 
'$8.S5.20,  and  execu  ted  to  him  fats  promis- 
sory notes  In  writing  tor  $1,<KM),  and  also 
executed  to  him  a  mortgage  on  the  three 
lota  to  secure  tUeIr  payment.  It  is  al^u 
found  that  the  money,  notes,  and  mort- 
gage were  the  full  purchase  money  of  these 
lots,  and  that  Jackson  thereafter  sold, 
assigned,  and  delivered  the  notes  to  one 
T.  W.  Drullard  as  security  for  money  bor- 
rowed  of  him,  of  which  notes  and  the 
mortgage  Brullard  Is  now  the  holder  as 
security  for  this  money.  On  the  6th  of 
October,  1887,  and  long  prior  thereto, 
plaintiff  had  full  actual  knowledge  of  the 
declaration  of  homestead  above  stated, 
and  that  Mary  Jackson  claimed  and  oc- 
cupied the  premises  us  a  homestead.  The 
plaintiff,  immediately  after  theSd  of  Novem- 
ber, 1887,  demanded  possession  of  the  lots 
sued  forof  Mary  Jackson,  which  she  refused 
to  deliver,  and  threatened  him  with  violence 
if  he  attempted  to  take  or  have  posses- 
sion of  them.  All  the  charges  of  fraud  on 
the  part  of  W.A.Jackson  and  ol  tbe  plidn- 
tlff  are  negatived  by  the  findings.  It  Is 
further  found  that  Mary  .lackson  offered 
to  pay  Crocker  the  balance  due  him  on  the 
lots  sued  for  in  December,  1886,  upon  the 
condition  that  Crocker  would  convey 
them  to  her,  or  to  her  and  ber  husband 
Jointly;  that  she  bad  full  notice  and 
knowledge  of  the  right  and  title  of  tbe 
plaintiff  to  the  premises  ever  since  tbe  3d 
of  November,  1887;  that  Mary  Jackson 
and  her  husband  have  each  bad,  since  the 
date  last  mentioned,  (she  of  her  separate 
property,)  sufficient  means  to  pay  the  bal- 
ance of  the  purchase  money  due  on  the 
lots  in  litigation,  and  that  Mary  Jackson 
Is  entitled  to  tbe  judgment  ot  the  coart. 
Judgment  was  accordingly  entered  In  her 
favor,  and  It  was  by  the  Judgment  further 
ordered  that  "defendant  Mary  Jackson 
pay  to  the  plaintiff  the  sum  of  forty-seven 
and  twenty-one  one-hundredths  dollars, 
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balance  ol  the  parchaEie  price  paid  on  the 
lotB  mentioned,  with  the  Interest  on  the 
■nme  at  seven  per  cent,  per  annam  from 
date  hereof. " 

We  cannot  see  that  Mary  Jackuon  de- 
rived any  right  by  her  execution  and  filing 
of  the  declaration  of  homestead.  Con- 
ceding that  her  bneband  bad  some  equi- 
table Intei'eet  in  the  premluea,  etiU  what- 
ever he  had  he  wan  competent  to  sell  and 
transfer  It.  This  Is  so,  thouKb  the  pay- 
ments made  by  her  husband  were  the  eurn- 
iDga  of  the  Joint  labors  of  herself  and  hus- 
band. Whatever  interest  was  thus  ac- 
quired  was  immunity  property,  of  which 
the  law  Invests  the  husbann  with  the  like 
absolute  power  of  disposition  (other 
than  testamentary)  as  he  has  of  bis  sepa- 
rate property.  Civil  Code,  5  172.  The  hus- 
band sold  and  transferred  his  Interest  in 
the  land  Involved  herein  to  the  plaintiff, 
as  he  had  a  right  to  do.  The  vendor 
(Jackson)  did  not  have  the  le^al  title  to 
the  property,  but  only  the  right  to  get  It 
from  his  vendor,  Crocker,  on  payment  of 
ttaepurchase  money.  The  sale  and  assign- 
ment to  tht  plaintiff  transferred  to  him 
the  right  to  have  the  legal  title  conveyed 
to  blm  on  payment  of  the  unpaid  balance 
of  the  purchase  money.  The  purchase 
was  fair  in  all  respects.  The  court  below 
expressly  found  that  there  was  no  fraud 
tn  any  of  these  transactions  between  W. 
A.  .Tackson  and  plaintiff  In  regard  to  the 
rights  uf  Mary  Jackson.  The  question  of 
fraud  may  then  be  laid  out  of  the  case.  As 
the  case  is  presented  In  the  record,  the  taw 
Imposed  no  obligation  on  the  husband  to 
the  wife  to  complete  tbe  purchase  and 

?irocur8  a  deed  so  as  to  make  possible 
he  ucqnlsltlon  of  a  homestead  by  her. 
Granting  that  in  faro  conaclCDtim  there 
wa?  an  obligation  binding  the  husband 
to  pay  the  balance,  and  procure  from 
Crocker  a  conveyance,  such  obligation 
wa«  of  the  class  styled  "Imperfect,"  for 
the  breach  of  which  no  redress  can  be  had 
In  a  court  of  Juatlee.  Tlte  husband  had 
lawful  right  to  refuse  to  complete  his  pur- 
chase. (Hicks  v.  liovell.  64  Cul.  14;  Snod- 
grasH  v.  Parks,  79  Cal.  B5. 21  Pae.  Rep.  429.) 
and  tbe  wife  cannot  be  heard  to  complain 
of  it.  When  the  declaration  of  homestead 
wasexpcuted  and  filed  by  Mary  .Tackson, 
tbe  legal  title  was  In  Crocker,  and  he  could 
DOttaavebeen  compelled  toconvey  theland 
at  the  time  of  the  transfer  of  the  contract 
by  Jackson  to  the  plaintiff.  The  whole  pur- 
chase money  had  not  then  been  paid,  and 
Crocker  was  entitled  to  bold  onto  the  le- 
gal title,  until  hewas  paid  the  sum  agreed 
on.  Surely  Mary  Jackson  could  not,  by 
executing  and  filing  a  declaration  of  home- 
stead, affecc  Crocker's  right  to  the  land  or 
the  right  of  the  plaintiff  to  whom  Crocker 
mlRht,  under  the  facta  of  this  case,  have 
lawfully  conveyed  and  did  lawfully  convey 
It.  A  right  cannot  be  acquired  by  filing 
a  declaration  of  homestead  on  tbe  land  of 
another.  This  point,  if  ever  open  to  con- 
tentlon.lsnolongerdebatablein  this  state. 
See  Snodgrass  v.  Parks,  supra.  Crocker 
conveyed  the  l^al  title  to  the  plaintiff. 
Tbe  flllng  of  the  homestead  declaration 
invested  Mary  Jackson  with  no  title  to 
the  land  In  suit,  and  did  not  detract  from 
or  affect  In  any  way  tbe  potency  of  this 
T.25P.no.7— 27 


title  acquired  by  plaintiff  by  Crocker's 
conveyance  to  him. 

The  motion  to  dismiss  the  appeal  Is 
made  on  thegroundthattfae  judgmenthad 
been  satisfied.  The  court  gave  Judgment 
in  favor  of  Mary  Jackson,  thus  bolding 
that  she  was  entitled  to  the  pueaes^on 
of  the  lots  in  controversy,  and  niat  plain- 
tiff was  not,  and  then  ordered  and  ad- 
Judged  that  site  pay  to  plaintiff  a  sum 
of  money  "because  of  the  purchase  money 
puld  on  tbe  lots  Involved."  This  was  done 
without  any  appropriate  pleadings.  She 
did  not  offer  to  pay  any  money,  nor  did 
sbe  set  forth  In  her  answer  any  state  of 
facts  calling  for  any  such  Judgment.  The 
matter  set  up  In  the  answer  was  pleaded 
merely  aa  a  defense  to  the  action,  which 
turned  on  tbe  issue  of  right  to  the  possea- 
slon  of  the  land  sued  for.  There  was  no 
pleading  on  her  part  tn  which  a  demand 
was  made  tor  relief  on  pnymeut  of  any 
sum  of  money.  The  portion  of  the  Judg- 
ment referred  to  (quoted  above)  was  en- 
tirely outside  of  any  issue  joined  in  the 
cause  before  the  court.  It  was  entirely 
foreign  to  anything  set  forth  In  either 
complaint  or  answer.  There  was  noth- 
ing in  the  case  on  which  to  base  it.  It  Is 
suspended  as  It  were  tn  mid  air,  without 
support  of  any  kind  or  description,  and 
Is  entirely  irregular  and  erroneous.  The 
record  shows  this  state  of  facta  In  regard 
to  this  allied  satisfaction:  that  Mary 
Jackson's  counsel  on  the  31st  of  August, 
1S88,  after  the  appeal  was  taken,  left  on 
the  desk  of  one  of  the  attorneys  for  plain- 
tiff the  sum  of  $45.86,  thus  tendering  It  to 
plaintiff  as  payment  of  the  sum  adjudged 
by  the  court  to  be  paid  to  plaintiff  by  de- 
fendant; that  the  counsel  for  plaintiff  re- 
fused to  accept  It,  and  still  holds  It  for  de- 
fendant. There  Is  no  ground  for  holding 
Buch  a  tender  or  payment  a  satisfaction 
of  the  Judgment.  The  motion  to  dismiss 
the  appeal  is  denied,  and  the  Judgment  is 
reversed  with  directions  to  the  court  be- 
low to  enter  judgment  on  the  findings  for 
the  plaintiff,  with  a  Judgment  for  rents 
and  profits  at  the  rate  o*  $15  per  month 
from  the  81st  of  October,  1887,  to  the  date 
ofthe  Judgment.  So  ordered. 

We  coDcor:  Paterson,  J.;  Sharp- 
stein,  J. 

Fox,  J.  I  concur  In  the  order  reversing 
the  Judgment  of  the  court  below  ou  tbe 
ground  thaj:  said  Judgment  as  entered  is 
not  supported,  either  by  the  pleadings 
or  the  findings.  But  I  am  not  prepared 
to  say  that  the  defendant  Mary  Jackson 
has  not  a  homestead  Interest  In  the 
premises  which  she  Is  entitled  to  have 
protected,  tinder  proper  pleadings. 

I  dlment:  McFarund,  J. 

I  dissent:  Bkattt,  G.  J. 


  (87  Cal.  281) 

Fkoflr  v.  Douglass.  (No.  20,696.) 
(.Supreme  Court  of  CaJAfaraita.  Dec  S8,  ISM.) 

Assault  with  Dsault  Wbapon— Ricord— ImoB- 
MATios— Prior  Cokvictioii— Jodomeitt. 
I.  Defeodaot,  accused  by  Inf<»*iDatioD  of  as- 
sault witli  a  deadly  weapon,  and  of  a  prior  oon- 
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vletlon  for  manslauRbter,  pleaded  not  gvlliy  of 
the  former,  and  guilty  of  the  latter.  The  min- 
ntes  of  the  trial  stated  that  after  the  jury  were 
■worn  "the  information  ia  read,  and  the  plea  of 
not  gailt^  stated  to  the  ]ary  by  the  oleric  "  Held, 
that  this  means  that  only  the  charge  to  which  de> 
feodautpleaded  not  guilty  was  read. 

2.  Where  the  record  shows  that  an  inforina- 
tion  charged  an  assault  upon  Daniel  Aneson,  and 
that  the  evidence  proved  an  assault  on  Daniel 
Aoeson,  but  it  also  appears  that  the  court  told 
the  lury  that  he  was  accused  of  assaulting  Daniel 
AuesoD,  ft  will  be  presumed  that  the  court  read 
the  iafonnation  aright,  and  that  in  copying  for 
printing  the  vierk  had  mistukoi:  4be  letter  "  u"  for 
the  letter  "n." 

8.  A  person  who,  when  a  ti*ain  is  about  to 
start,  passes  ^m  a  railroad  depot  across  the 
steps  of  a  sleeper,  and  goes  forward  on  the  op- 
posite side,  and  gets  upon  the  placiorm  of  a  mail- 
car  situated  several  cars  from  the  passenger 
coaches,  and  two  cars  from  the  nearest  sleeper, 
will  not  be  presumed  to  be  a  passenger,  but,  on 
the  contrary,  a  brakeman  is  Justified  In  taking 
him  to  be  a  trespasser. 

4.  Fen.  Code  Cal.  S  066,  provides  that  if  the 
subsequent  offense  of  which  a  person,  who  was 
formerly  convicted  of  a  felony,  is  convicted,  is 
sQoh  that  upon  a  first  conviction  he  cuuld  be  puu- 
ishable  by  imp*'isonmeuL  in  the  state-prison  for 
less  than  5  years,  then,  on  such  subsoqueut  con- 
vlotioD,  he  can  be  punished  by  lmi»-isonment  not 
azceeding  10  years.  Held  that,  since  one  first 
convicted  of  an  assault  with  a  deadly  weapon 
may  be  imprisoned  2  years,  he  may,  when  it  ap- 
pears that  be  was  formerly  convict^  of  a  felony, 
be  imprisoned  not  exceeding  10  years. ' 

5.  A  ludsment  which  states  the  crime  of 
which  defenaubt  was  convicted,  and  the  sentence 
9f  the  court,  is  suffidontly  definite  and  certain. 

Department  2.  Appeal  from  enperior 
L'ourt,  Fresno  county;  M.  K.  Uaruis, 

Jurffje. 

John  Ahems  and  P.  Iteddy,  for  appel- 
lont.  W.  Ed.  Tapper  and  S.  J.  Hinds,  lor 
the  People. 

Thornton,  J.  The  defendant  waa  con- 
victed of  the  crime  of  aesanlt  with  a  dead- 
ly weapon.  This  appeal  is  by  him  from 
the  Judgment,  and  an  order  deuyln;::  his 
motluD  for  a  new  trial.  Several  poliitu 
are  presented  and  argued  on  behalf  of  ap- 
pellant, which  we  will  proceed  to  con- 
sider. The  defendant  was  accused  by 
the  tnfurmation  of  assault  with  a  deadly 
weapon,  and  of  a  prior  coDTiction  of  a 
felony,  viz.,  manslaughter.  On  his  ar- 
rafsmiient  he  pleaded  guilty  to  the  prior 
con  victioa  of  manslaughter,  and  not  guilty 
an  tu  the  cliai^e  of  assault  with  a  deadly 
weapon.  When  the  jury  had  been  Impan- 
eled and  sworn,  it  Is  stated  In  the  miuutes 
of  the  trial  that  "the  Information  Is  read, 
and  the  plea  of  not  guilty  stated  to  the 
Jury  by  the  clerk."  It  Is  urged  on  behalf 
of  defendant  that  It  was  error  to  read  the 
information  to  the  Jury.  The  counsel  for 
defendant  construes  the  statement  above 
quoted  as  a  statement  that  the  whole 
information  was  read,  including  both 
charges  made  In  It,  to  one  of  which,  as 
above  stated,  defendant  had  pleaded 
guilty.  We  do  not  so  construe  the  state- 
ment taken  from  the  minutes  of  the  trial. 
We  uDderetand  It  as  a  statement  that  the 
charge  In  the  Information  as  to  the  as- 
sault only  was  read.  It  would  be  entirely 
unnecessary  to  read  that  portion  of  It  in 
which  the  prior  conviction,  to  which  he 
bad  pleaded  guilty,  was  set  forth.  At  any 


rate  It  does  not  cleariy  appear  that  the 
whole  Information  was  rea»l.  If  it  was 
read,  it  was  done  In  the  presence  of  de- 
fendant and  hiu  counsel,  and  no  objec- 
tion was  made  to  it.  Further,  the  record 
shows  distinctly  that  the  charge  as  to 
th6  assault  only  was  submitted  to  and 
passed  on  by  the  Jury. 

The  verdict  is  In  accordance  with  law 
(Pen.  Code,  §  1151,)  and  is  tree  from  uncep- 
tainty.  See  People  v.  McCarty,  48  Cal, 
557.  The  same  is  true  of  the  judgment. 
See  In  re  Ring,  28  Ccd.  248.  The  judgmenfe 
OS  entered  states  thecrime  of  which  the  de- 
fendant bad  btsen  convicted,  and  the  sen- 
tence of  the  court.  This  Is  all  that  is  re- 
quired by  law.  There  Is  no  Ducertainty 
In  these  statements. 

It  Is  argued  that  there  Is  a  fatal  vari- 
ance between  the  Information  and  tlia 
proof,  inasmuch  as  the  information  seta 
forth  that  the  assault  was  made  on  Oanld 
Aneson,  and  the  proof  Is  that  It  waa 
made  on  Daniel  Aueson.  The  court  in  its 
charge  told  the  jury  that  the  defendant 
Is  accut^ed  of  the  crime  of  an  assault  on 
Daniel  Aueson.  The  only  accusatioa  In 
this  case  is  that  set  forth  In  the  Informa- 
tion. The  direction  of  the  court  to  the 
Jury  is  as  to  what  Is  contained  in  the  In- 
formation. Whether  the  question  ns  to 
what  Is  contained  In  the  information  la 
one  of  law  or  fact.  It  is  to  be  deteruiiaed 
by  the  court  below;  and  when  the  court 
below  has  determined  It,  unless  it  clearly 
appears  to  be  error,  this  court  will  nut 
disturb  it.  Many  persons  in  writing  the 
letter  "  u  "  sometl  uies  form  it  very  like  the 
letter  "n,"  and  e  converso,  so  that  one 
letter  is  frequently  mistaken  for  the  other. 
We  have  no  doubt  such  is  the  case  here, — 
that  in  giving  shape  to  "  u  "  It  was  furmed 
In  such  a  manner  as  to  resemble  the  letter 
"n."  The  only  evidence  that  we  have  that 
"n**  was  theletter  instead  of  "a,"  Is  that 
of  the  clerk  who  copies  it  to  I>e  printed 
as  **n. "  But  the  court  below  differed  from 
the  clerk  as  to  this,  and  between  the  two 
it  Is  the  duty  of  this  court  to  follow  the 
judgment  of  the  court  below.  The  fore- 
going considerations  induce  us  to  con- 
clude that  it  Is  not  clear  that  the  court 
below  fell  into  an  error  In  this  matter, 
but,  on  the  contrary,  that  the  court  be- 
low read  the  Information  aright,  and 
that  In  this  regard  there  Is  no  error  in  the 
record.  We  have  considered  the  points  in 
regard  to  the  directions  given  by  the  court 
beiow,  and  the  refusal  by  the  court  of  the 
requests  to  direct  the  Jury  made  by  de- 
fendant, and  flad  no  error  in  them. 

There  Is  no  presumption  of  law  or  fact 
that  a  person  found  anywhere  on  the  pas- 
senger train  of  a  railway  is  n  passenger. 
Such  a  pn^sumptlonis  opposed  to  all  prin- 
ciple. If  a  person  is  found  in  or  on  a  pas- 
senger-car,  on  a  train  for  carrying  passen- 
gers, such  a  fact  will  Justify  the  conclusion 
prims /iicfe  that  he  is  a  passenger;  but  U 
seen  to  go  on  the  platform  of  a  mail-car. 
or  of  some  other  car  not  run  for  the  ac- 
commodation or  use  of  passengers,  no 
such  conclusion  as  that  he  was  a  passen- 
ger could  be  legitimately  drawn.  The 
rule  seems  to  be  laid  down  with  a  signifi- 
cant limitation  In  Railway  Co.  v.  Thomp. 
son.  d  N,  £.  Bep.  S&7.  cited  and  relied  on 
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by  defendant.  The  rale  ae  tbere  stated  Is 
that  **  a  person  on  a  train  used  for  carry- 
ing passengers  Is,  in  tlie  absence  of  coun- 
terv^Iing  clrcnmstances.  preeamed  to  be 
a  passenger, and  rigtitlully  there."  By  the 
language  here  used,  the  presumption  is  aU 
lowubie  "In  tbe  absence  of  countervailing 
circumstances,"  which  is  equivalent  to 
aayingthattbe''pteeumptlon,"  admitting 
It  to  exist,  "belongs  to  the  class  of  disput- 
able pi*eBumpt]ons,and  may  be  rebutted." 
The  rebutting  evidence  Is  spoken  of  in  the 
opinion  us  countervailing  clrcum stances, 
which  are. nothing  more  than  rebutting 
circumstances.  Tbe  circumstances  which 
rebut  thepmampUon  tbat  defendant  was 
a  passenger  are  abundant.  Evidence  was 
Introduced  which  tended  to  show  that  the 
defendant  was  not  a  passenger  on  the 
train.  A  witness  testified  that  he  was  a 
brakeman  on  the  night  paesenger  train 
No.  18,  on  the  moriting  of  the  20th  ol  April, 
18S9,  when  the  shooting  occurred  of  which 
defendant  Is  accused.  On  tbe  morning  of 
chat  day,  before  daylight,  when  It  was 
dark,  tlie  train  being  stopped  at  Madera^ 
in  Fresno  county,  the  witness  saw  two 
men  (one  of  whom  was  defendant)  com- 
ing up  from  the  rear  end  of  the  depot  to 
where  be  stood.  These  men  crossed  the 
platform  ol  a  sleeper,  and  went  up  on  the 
opposite  side  of  the  train  from  the  depot. 
Tbey  went  op  towards  the  engine.  He 
saw  them  attempt  to  get  on  the  train  be- 
hind the  mall-car,  between  the  mail-car 
and  tbe  express-car,  and  he  hallooed  to 
them  not  to  get  on,  to  keep  off,  but  they 
paid  no  attention  to  his  hallooing.  Wit- 
ness went  to  where  they  were,  the  defend- 
ant standing  on  tbe  platform  of  tbe  mall- 
car,  and  tbe  other  on  the  platform  of  the 
Axpress-car.  He  drove  one  off  tbe  train ; 
the  other  (defendant)  refused  to  go,  and, 
in  the  effort  to  get  him  off,  the  witness 
was  shot  by  the  defendant.  The  plat- 
forms of  tht)  cars  on  which  the  two  men 
got  were  several  cars  distant  from  the 
r^alar  passenger-car,  and  two  cars  from 
tbe  nearest  sleeper.  These  men  did  not  go 
to  tbe  passenger-car  at  all,  nor  did  tbey 
speak  to  any  one  connected  with  the  man- 
agement of  the  train  to  procure  a  passage, 
or  pay  fare,  and,  when  the  witness  ( brake- 
man)  ordered  them  off  the  train,  they  did 
not  say,  or  pretend  In  any  way  or  man- 
ner, tbat  tbey  were  passengers  on  the 
train.  Evidence  of  these  circumstances 
was  before  the  Jury.  The  court  In  its  in- 
strnctlons  left  It  to  the  jury  to  find  wheth- 
er they  were  passengers  or  Intruders  or 
trespaBsers  on  the  traln^  The  objection 
on  behalf  of  the  defendant  is  tbat  there 
was  no  evidence  on  which  this  question 
could  be  left  to  the  Jury.  In  this  tbe 
learned  counsel  for  defendant  Is  mistaken: 
The  evidence  Is  detailed  abuve.and,  in  our 
view,  was  sufficient,  and  the  court  com- 
mitted no  error  in  submitting  tbe  point 
to  the  jury  whether  the  defendant  was  a 
treppasser  or  a  passenger  on  the  train. 

Another  point  made  Is  that  the  court 
erred  In  telling  the  Jury  tbat  the  defendant, 
a  trespasser  on  tbe  train,  was  not  lustlfled 
In  asing  bis  pistol  and  shooting,  if  the  train 
was  running  at  a  rate  of  speed  when  he 
(the  defendant)  could  with  safety  get  off 
of  It  or  descend  from  it.   We  cannot  con- 


cur In  tbls  view.  If  wrongly  on  the  train, 
no  law  would  Justify  him  In  shuotlug, 
when  be  could  with  safety  get  off  it.  and 
avoid  the  shooting.  It  was  bis  duty  to 
get  off  wbnn  told  to  do  so.  If  be  did  not, 
he  could  not  urge  It  as  a  defense  rendering 
the  shooting  Justifiable,  if  he  could  have 
gotten  away  from  tbe  train  with  safety 
to  taims^f.  This  Is  too  plain  to  require  ar- 
gument to  establlsb  It.  The  statement  of 
the  proposition  Is  a  refutation  ot  It.  We 
are  ol  opinion  that  the  court  fairly  put 
the  case  to  the  Jury  in  its  directions,  and 
refused  no  request  which  It  was  not  prop- 
er iu  law  to  refuse. 

Tbe  point  as  to  tbe  term  of  punishment 
Is  not  well  taken.  By  tbe  provisions  of 
subdivision  2,  §  666.  Pen.  Code,  If  the 
subsequent  offense  of  which  a  person 
Is  convicted  Is  such  that  upon  a  first 
conviction  he  could  be  punishable  by  Im- 
prisonment In  the  state-prison  for  any 
term  less  than  5  years,  then,  on  such 
Bubseqnent  conviction,  be  can  be  pun- 
ished by  imprisooment  In  tbe  state-prlaon 
not  exceeding  10  years.  Here  defendant,  U> 
he  had  been  first  convicted  for  the  offense 
for  which  he  was  subsequently  convicted, 
could  have  been  punished  by  Imprison- 
ment in  the  Rtate-prlson  for  2  years,  1.  e. 
a  term  less  ttaan  5  years.  For  the  subset 
qnent  conviction,  then,  he  could  have  been 
sentenced  to  tbe  state-prison  for  a  term 
not  exceeding  10  years.  The  sentence  was 
for  8  years,  2  years  short  of  the  time  for 
which  he  could  have  been  sentenced.  After 
an  examination  of  allthepolntt)  made  and 
discussed,  we  are  ol  opinion  that  there  is 
no  error  disclosed  by  tbe  record,  and.  that 
the  Judgment  and  order  should  be  and  are 
affirmed. 

We  concur:    McFabland,  J.;  Sbabp^ 

STEIN,  J. 

  (81  C»l.  »» 

Campe  V.  Meieruiercks.   (No.  12.951.) 
(Supreme  Court  of  California.    Dec  34,  1890.) 

Review — Findikos — CoNFLicriKa  Evidskcs. 
A  flodiDR  of  fact  by  tbecourt  upon  couflioc- 
ing  QvideQce  will  not  be  reviewed  upon  appeal. 

Department  2.  Appeal  from  soperlor 
court,  Alameda  county;  Noble  Hahil- 
TON,  Judge. 

W.  B.  Tyler,  for  apiwllant.  Beniyr  H. 
Reid.  for  respondrat. 

Thornton,  J.  In  this  case,  tbe  whole 

question  is  as  to  an  issue  ot  fact  which 
was  determined  by  tbe  conrt  below  in 
favor  of  plaintiff.  Whether  the  money 
sued  for  was  a  gilt  or  not,  part  of  It  to 
tbe  defendantand  a  part  of  it  to  his  daugh- 
ter, deptoids  on  evldenceln  tbe  cause.  Tbe 
evidence  was  on  all  material  points  con- 
flirting.  The  court  below  decided  tbat 
the  money  was  not  a  gilt,  and  rendered 
Judgment  lor  plaintiff.  It  Is  no  use  to  re- 
view the  evldence.bat  as  It  was  conflict- 
ing on  the  issue  above  mentioned,  accord- 
lug  to  the  long-established  rule  of  this 
court,  the  decision  of  tbe  court  bulow  wlU 
not  be  disturbed.  Judgment  and  order 
affirmed. 

We  concur:  Mc^abi^nd,  J.s  SBABr> 
STEnr,  J. 
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(3  Ctl.  Uorep.  84S) 

VlTORENO  r.  COREA.    (No.  14,0K.) 

(Suprame  Court  of  Calif  omia.   Deo.  20. 1890.) 

'  Am&b— DllMUtUi— Faildxi  to  Fiu  Trak- 
MRIPT. 

Where  no  transcript  on  appeal  is  flledwlth- 
Sn  40  days  as  required  by  the  rule  of  the  court, 
and  no  showing  made  to  take  the  case  out  of  that 
rule,  the  appeal  wUl  be  dismissed  on  motion  of 
respondent. 

In  bank.  Appeal  from  Bdperior  court. 
Contra  Costa  eountjr;  .Iosepu  F.  Joneb, 

Thoma$  Seottt  for  appelliint,  CbaM. 
(^aae  A  MUler,  for  respondent. 

Peb  Curiam.  Appeal  was  perfected  In 
thlB  case  March  5,  1890.  No  transcript 
has  been  flleil.  and  no  showing  Is  made 
takine  tbvcase  out  of  the  operation  of  the 
rale  requiring  transerlpts  to  be  filed  with- 
in 40  days  after  the  perfection  of  appeal. 
On  motion  of  respondent,  H  Is  ordered 
that  the  appeal  be  dismhiaed. 

(87  Cai.  263)   

Drl\khoubg  v.  Sprino  Valley  Water- 
works.   (No.  12.823.) 
(Supreme  Court  of  CalSfomAa.  Deo.  23, 1800.) 

RlS  AMUDI01.TA. 

Under  Code  Civil  Proo.  Cai.  1 1246,  proirld- 
inff  that  in  aotitms  to  condemn  land  any  person 
olaiming  any  interest  in  the  land,  though  not 
named  in  the  prooeedings,  may  appear,  plead,  and 
defend  his  interest  "in  like  manner  as  If  named 
in  the  complaint, "  where  one  takes  a  written 
lease  of  land  with  uutlce  of  the  pendency  of  an 
action  to  condemn  It.  and  then  fails  to  appearand 
defoid  his  interest,  ne  is  estopped  by  toe  JudK- 
ment  in  that  prooeeding  tram  olaiming  anything 
under  his  lease. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  E.  F. 
Head,  Judge. 

Hea  Morgaitt  tor  appellant.  Wm.  F. 
HerrlD  and  C.  JV.  Foi,  for  respondent. 

Paterson,  J.  This  action  was  com- 
menced on  July  29, 1887.  to  enjoin  the  de- 
fendant from  building  a  dam  across  San 
Mateo  creek.  Plaintiff  alleged  that  on 
January  1,  18S7,  Mary  Drinkhouse,  the 
owner  of  the  premises,  leased  them  to  him 
for  the  period  of  one  year,  with  the  prlvi- 
lege  of  five  years  from  theexpiration  there7 
of;  that  he  went  into  possession,  and  on 
the  lyth  day  of  April,  IHsT,  a  written  lease 
was  entered  Into,  by  the  terms  ot  which  he 
was  to  have  the  possession  and  use  of  the 
property  for  the  term  of  five  years  from 
said  19thdaj-of  April;  that  defendant  was 
constructlnjc  a  dam  below  said  premises, 
which,  when  completed,  would  tnrow 
water  back  npon  them  and  permanently 
deprive  him  of  the  use  thereof.  The  court 
found  that  the  verbal  lease,  made  as  al- 
leged by  plaintiff,  was  by  mutual  consent 
canceled  on  April  19, 18S7,  and  the  written 
lease  entered  into  as  alleged,  but  that  no 
chant;^  was  made  in  the  possession  or  use 
of  the  property;  that  said  Mary  Drink- 
houKe  is  the  mother  of  plaintiff,  and  con- 
tinued to  occupy  and  use  thppremls<»,and 
he  continued  to  lire  with  her  as  he  bad 
theretofore  done  from  his  birth :  that  on 
February  28,  1887,  and  while  said  Mary 
DriDkbuose  was  the  owner  of  a  tract  of 
land  Including  the  premises  described  in 


the  complaint,  defendant  berein  com- 
menced au  action  ai;alnst  her  and  J.  A. 
Drinkhouse,  her  husband,  for  the  condem- 
nation of  said  tract  of  land  to  public  nee, 
and  duly  filed  In  the  recorder's  office  a  no- 
tice of  the  pendency  thereof,  and  that  a  de- 
cree In  Its  favor  was  entered  July  27,  ISSR; 
that  during  the  trial  of  said  action  plalntio 
herein  was  present  as  a  witness,  and  act- 
Ing  on  behalf  ot  the  defendants  therein, 
but  never  until  after  the  entry  of  the  de- 
cree therein  made  any  claim  to  any  Inter- 
est In  the  property. 

We  think  that  the  evidence  supports 
these  fiudlngs,  and  that  the  conclusions 
of  law  drawn  by  the  court  beloware  war- 
ranted by  the  facts  found.  The  plalntitr 
lived  In  San  Francisco  with  his  parents, 
and  testified  that  he  lived  "six  days  of  the 
week  in  San  Francisco,  and  one  day  la 
San  Mateo;"  that  he  never  fitted  up  the 
place  as  a  lodclng-house,  but  put  In  a  few 
tables,  chairs,  and  blankets;  that  he  had 
no  servants  or  employes  there,  and  that 
the  foreman  who  nad  been  In  the  employ 
ot  bis  mother  continued  to  live  In  the 
building.  He  admits  that  when  he  en- 
tered Into  the  written  lease  he  knew  that 
a  suit  was  pending  In  which  the  water 
company  was  seeking  to  condemn  the 
land.  His  verbal  lease  for  one  year  was 
canceled  six  weeks  before  the  eondemna- 
tion  suit  was  commenced.  He  knew  that 
such  a  suit  was  pending, — was  Id  fact  an 
active  participant  on  behalf  ot  bis  parents 
against  the  claim  of  the  company.  Under 
section  1246.  Code  Civil  Proc.  the  plalntlfl 
herein  was  authorized,  though  not  named 
as  a  party  to  the  <:ondemnatlun  proceed- 
ings, to  appear,  plead,  and  defend  his  In- 
terest as  a  lessee,  if  any  such  he  held.  "In 
llkemanner  as  it  named  In  the  complaint." 
and,  having  failed  to  do  so,  although  he 
had  notice  of  the  prttc«edtng,— assumluR 
that  he  was  a  lessee  In  good  faith,  which 
the  court  evidently  did  not  believe. — he  Is 
now  estopped  by  the  Judgment  In  'Uiat 
proceeding  from  claiming  anything  by 
virtue  of  his  written  lease  entered  Into 
subsequent  to  the  filing  ot  the  Ifa  pendens. 
Roach  V.  WaterCo..74  Cai.  263, 15  Pac.  Rep. 
778:  Civil  Code,  5  3629;  Miller  v.  White.  80 
111.580;  Wells,  Res.  Adj.  §  32.  The  court 
did  not  err  In  Its  ruling  against  the  objec- 
tions of  plaintiff  to  the  admission  of  the 
judgment  roll  and  lis  pendens.  The  court 
found  on  all  the  material  Issues.  Some 
ot  the  material  allegations  of  the  com- 
plaint were  not  denied.  It  was  not  neces- 
sary, therefore,  to  find  In  relation  to  them. 
Judgment  and  drderatfirmed. 

Weconcur:  Beatty,  C.  J.;  Sharpstein, 
J.;  McFarla.*4D,  J.;  Thobxton,  J. 


  (87  Cai.  US) 

White  t.  Allatt  et  ox.  (No.  13,772.) 
(Supreme  Court  of  Califomia.  Deo.  20,  1890.) 
MosTQAeB  FoREcLOsDBS— Plsaoiko— RsruoSAircs 

— AHBIODITT— UROBBTAnfTT. 

1.  In  an  action  to  fnwlose  a  mortgage,  where 
the  notes  acd  mortgage  set  oat  In  the  complulnt 
show  that  they  wer^  made  to  plaintiff  as  "trustee 
of  the  estate  of  W.,  deceased, "  au  aremmt  is 
the  complaint  that  plaintiff  sues  as  "trustee  for 
the  heirs  at  law  of  w . "  is  immaterial  and  redOD- 
dant,  and  must  be  disregarded. 
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IL  In  sQcb  actiOQ,  therefore,  a  Judgmentin 
favor  of  plaintiff  as  "tmsteo  of  the  estate  of  w., 
deceased,"  is  supported  by  the  pleadings. 

S.  An  averment  in  the  complaint  as  to  attor- 
ney's fees  is  not  ambiRuons  ana  uncertain  on  the 
gronnd  that  it  cannot  be  determined  whether  fees 
are  demanded  for  forecloeore  of  the  mortgage  as 
to  two  of  the  notes  only,  cnr  as  to  all  three,  where 
it  aijpears  that,  when  the  action  was  oommenced, 
Dnt  two  of  them  were  due,  and  hence  that  the 
recovery  must  be  confined  to  those  two. 

4.  A  demurrer  to  a  complaint  on  the  ground 
of  ambiguity  and  uncertainty  cannot  be  sus- 
tained If  the  complaint  be  either  ambiguous  or 
uncertain,  but  is  not  both. 

Commisflionere'  decision.  Department 
2.  Appeal  from  superior  court,  San  Ber- 
nardino county ;  C.  W.  C.  Rowell,  Jadge. 

W.  J.  Mclntyre  and  fl.  Goodcell,  Jr.,  for 
appellant.  E.  B.  Stanton,  for  respondent. 

Gibbon,  C.  ThlB  action  was  brongbt 
to  foreclose  a  mortgage.  Thedcmorrer  to 
the  complaint  was  overruled,  and,  upon 
defendants'  failure  to  answer,  Judgment 
was  rendered  aicalnst  them.  From  that 
Judgment  they  bringthls  appeal,  and  claim 
—First,  that  the  demurrer  should  have 
been  sustained  npon  the  grounds  that  the 
complaint  does  not  state  Tacts  sufficient 
to  constltate  a  cause  of  action,  and,  that  It 
Is  amblgnoas  and  nncertaln;  and.  avcoud, 
that  the  Judgment  la  not  sustained  by  the 
pleadings. 

1.  It  is  urged  tbat  the  facts  are  Insuffi- 
cient for  the  reason  tbat  the  plaintiff  sues 
as  tmstee  for  seven  designated  persons, 
described  as  "belrs  at  law  of  B.  F.  White, 
deceased,"  and  there  Is  no  allegation  that 
be  is  a  trustee  for  any  purpose  for  any  of 
the  beneficiaries,  or  that  the  notes  In  suit 
tvere  made  In  his  name  i  for  their  benefit, 
and  therefore  the  persons  named  as  bene< 
ficiarles  are  the  real  parties  In  Interest,  and 
not  the  plaintiff.  The  complaint  alleges 
thattbe  three notesaet  outln  it  were  made 
and  dellrered*  to  tbe  plaintiff  by  the  do- 
feiidants,  together  with  the  mortgage  In 
suit,  to  secure  their  payment,  and  that  the 
plaintiff  Is  the  owner  and  bolder  of  the 
notes  and  mortgage  as  trusteefortbe  t>en- 
eOciaries,  "all  the  heirs  at  law  of  B.  F. 
White,  deceased;"  while  the  notes  them- 
selves show  that  they  were  made  to  the 
plalntitt.  "as  trustee  of  the  estate  of  B.  F. 
White,  deceased."  These  two  allegations 
are  said  to  be  Inconsistent  with  each  other, 
because  the  identity  of  the  plaintiff  as  trus- 
tee for  seven  particular  persons,  described 
as  heirs  at  law  of  B.  F.  White,  deceased, 
la  different  from  that  of  trustee  of  the  es- 
tate of  the  same  decedent.  But  this  In- 
consistency Is  more  apparent  than  real. 
It  Is  true  that  In  the  latter  capacity,  if  he 
were  trustee  of  the  whole  estate,  he  would 
not  only  represent  the  heim,  but  the  lega- 
tees, devisees,  and  creditors.  If  any. as  well; 
while.  In  the  first-mentioned  capacity,  he 
would  simply  represent  the  persons  named 
as  beneficiaries.  This  makes  It  appear 
that  the  first  is  more  extensive  in  scope 
than  the  second,  and  tbat  it  is  not  repug- 
nant to  the  latter.  The  notes  sued  on  are, 
however,  the  principal  contract,  to  which 
the  mortgage  Is  but  an  Incident,  and,  as  it 
clearly  appears  from  the  notes  themselves 
tiiat  tbey  were  made  to  tbe  plaintiff  for 
tbe  benefit  of "  the  estate  of  B.  F.  White, " 


deceased,  he  must  be  regarded  as  a  trus- 
tee for  that  estate.  These  facts  are  ma- 
terial and  controlling,  in  view  of  whicli 
tbe  averment  of  ownership  of  the  notes 
and  mortgage,  as  trustee  of  tbe  heirs  of 
said  decedent,  becomes  Immaterial  and  re- 
dundant matter,  and  as  such  must  be  dis- 
regarded. By  taking  tbe  notes  and  mort- 
gage in  hisownname  for  tbe  benefit  of  the 
estate  of  the  decedent  above  named,  he 
became  the  trustee  of  an  express  trust,  and 
as  such  may  maintain  this  suit,  without 
Joining  with  him  the  peinons  for  whose 
benefit  the  action  is  prosecuted.  Code 
Civil  I'roc.  §  369;  Bliss,  Code  Fl.  fi  262; 
Shonier.  Gx'rs,  §  292:  Pom.  Bern.  §  175. 
This  is  one  of  the  exceptions  to  the  rule 
declared  In  section  367  of  tbe  Code  of. Civil 
Procedure,  tbat  every  action  must  be 

{trosecnted  In  the  name  of  the  real  party 
a  Interest.  The  complaint  Is  therefore 
not  objectionable  opon  tbe  first  ground 
of  demurrer. 

2.  On  the  grounds  of  ambiguity  and  un- 
certainty, the  first  point  made  Is  that  the 
averment  respecting  the  attorney's  fee  is 
uncertain  because  it  cannot  be  determined 
from  the  complaint  .whether-  the  amount 
demanded  is  reasonable  or  not,  because  It 
does  not  appear  whether  tbe  amount  Is 
demanded  for  the  foreclosure  of  the  mort- 
gage as  to  two  or  aU  three  of  the  notes. 
Uf  the  three  notes  set  up  In  the  complaint, 
two  were  due  when  thR  action  was  com- 
menced, and,  as  these  two  were  the  only 
ones  that  could  be  recovered  upon,  it 
seems  clear  enough  to  us  that  the  amount 
demanded  as  an  attorney's  fee  re1ate<l  to 
tile  foreclosure  of  the  mortgage  as  to  thone 
two;  hence  It  cannot  be  said  tliat  the 
complaint  Is.In  that  respect, either  ambig- 
uous  or  uncertain.  But,  even  If  it  weie  un- 
certain, such  an  averment  Is  unnecessary; 
for.  as  was  said  In  Carrlerre  v,  MInturn. 
5  Cal.  435.  "the  counsel  fees  stipulated  to 
be  paid  were  not  tbe  eanse  of  action,  but, 
like  the  costs,  a  mere  incident  to  it,  and 
may  be  fixed  by  the  chancellor  at  his  dlw- 
cretion,  not  exceeding  the  amount  stipu- 
lated.*' This  rule  has  not  since  been  de- 
parted from.  Monroe  v.  Fohl,  72  Cal.  568. 
14  Pac.  Bep.  514 :  Rapp  v.  Gold  Co..  74  Cal. 
532.  16  Pac.  Rep.  325.  Sm.  also,  AhsocIh- 
tion  V.  Clark.  84  Cal.  201,  23  Pac.  Rep.  1081. 
What  bas  been  said  Tegarding  the  objec- 
tion urged  upon  tbe  general  ground  of  de- 
murrer disposes  of  the  remaining  objec- 
tions as  to  the  uncertainty  and  ambiguity 
of  the  complaint,  as  they  are  baned  upon 
the  averment  of  trusteeship  for  the  heirs 
of  B.  F.  White,  deceased,  and  tbe  f^ct  tbat 
the  notes  show  they  were  made  to  tbe 
plalutiff  as  trustee  tor  the  estate  of  B.  F. 
White,  deceased.  Again,  il  the  complaint 
were  either  ambiguous  or  uncertain,  but 
not  both,  the  demurrer  being  In  tbe  con- 
junctive as  to  these  two  grounds,  it  could 
not  be  sustained.  Kraner  v.  Halsey,  S2 
Cal.  209.  22  Pac.  Rep.  1137. 

3.  It  is  claimed  that  tbe  Judgment  is  not 
sustained  by  the  pleadings  l>ecanHe  of  the 
averment  to  the  effect  that  the  plaintiff  Is 
the  trustee  of  the  persons  named  as  heirs 
of  the  decedent,  and  the  Judgment  Is  In 
favor  of  the  plaintiff  as  trustee  for  the  es- 
tate of  the  same  decedent.  But  as  the 
averment  mentioned  Is,  as  above  shown. 
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Immaterial,  and  as  the  notes  aud  mort- 
sage  were  madeaod  delivered  to  the  plain- 
tiff** as  trnstee  or  the  estate  ofB.F.  White, 
decefued,"  the  Judgment  Is  in  accordance 
witli  and  supported  by  the  complaint. 
We  therefore  advise  that  the  Judgment  be 
affirmed. 

We  concar:  Hatnb,  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opialon,  the  Judgment  Is 
affirmed. 


(87  Cal.  211) 

Gray  v.  Sabin.  (No.  11,740.) 
(Supreme  CouH  of  California.  Deo.  30,  1890.) 
Vaoatihg  Judgment— Absksce  of  Counsel. 
By  coDfieut,  a  cause  was  set  for  Irial  No- 
vember 25th,  but  on  that  day  plaintiff's  counsel 
was  at  L. ,  and,  a  continuance  being  refused,  the 
case  was  set  for  November  30th.  On  that  ana  the 
following  day  the  court  was  eng^^ed  in  another 
triaL  The  next  day  a  clerk  of  plaintifT's  counsel 
stated  that  he  h9d  returned  and  had  gooe  to  M. 
to  try  a  case,  bat  the  court,  on  defendant's  de- 
mand, ordered  the  case  to  proceed.  No  evidence 
was  offered  by  plaintiff,  and  verdict  and  judg- 
ment were  rendered  against  him.  Afterwards  the 
judgment  was  vacated  on  ,an  affidavit  of  merits, 
and  affidavit  of  counsel  that  he  had  engaged  to 
attend  the  trial  at  M.  several  months  before,  and 
on  his  return  from  L.  he  was  informed  that  this 
case  could  not  be  reached  for  several  days;  that 
the  court  was  accustomed  to  continue  cases  for 
the  convenience  of  counsel  engaged  in  other 
courts.  There  were  countcr-alBdavits  denying  this 
custom,  and  showing  that  plaintiff's  counsel  had 
before  agreed  to  dismiss  the  case.  On  a  snbse* 
quont  motion  to  set  aside  the  order  vacating  the 
Judgment,  it  appeared  that  plaintiff 's  counsel  had 
attended  the  trial  at  M.  as  a  witness,  and  voltm- 
tariiy.witiioat  a  subpoena.  Held,  that  there  was 
no  som^ent  ground  for  vacating  the  Judgment. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ol  San  Francisco ; 
J.  F.  Sullivan,  Judge. 

PIttsbury  &  Blaading,  for  appellant. 
Robert  Ash,  for  respondent. 

Per  Ct-  RiAM.  This  cause  came  regularly 
on  (or  trial,  having  been  set  by  consent  of 
all  parties  on  November  18SS.  Counsel 
(or  plaintiff  was  absent.  His  clerk  stated 
that  he  was  unnvoidobly  detained  in  i,o8 
Angeles,  and  asked  (or  a  continuance. 
The  defendant  objected  to  a  continuance, 
but,  as  there  was  another  canse  on  trial, 
and  as  the  next  day  was  TbankHglvini; 
day, the  court  put  the  caseover  until  Mon- 
day, NoveOiber  30th.  On  the  latter  day, 
and  thM  day  following,  the  cause  was  called 
[or  trial,  aDd  the  defendant  answered, 
"Ready."  On  December  2d,  other  business 
having  been  disposed  o(,  the  court  ordered 
the  case  to  proceed.  The  clerk  again  ap- 
peared on  behalf  of  the  attorney  for  plain- 
tiff, and  stated  that  said  attorney  was  in 
Modesto  trying  a  case,  although  he  bad 
returned  from  Los  Angeles  to  San  Fran- 
cisco since  November  2.^>th.  Defendant  ob- 
Jeeting  to  a  continuance*  the  court  or- 
dered the  trial  to  proceed.  A  Jury  was  im- 
paneled, and,  no  evidence  having  been 
offered  on  behalf  of  the  plaintiff,  a  verdict 
was  rendered  for  the  defendant.  On  De- 


cember 10, 1885,  the  plaintiff  served  notice 
of  motion  to  vacate  Judgment  on  the 
ground  that  it  was  taken  against  him 
tfaroDgh  his  mistake  andexcuaablaneglect. 
In  support  oT  bis  motion  he  presented  an 
affidavit  of  merits,  which  also  alleged  that 
he  expected  his  attorney  to  bo  present  at 
the  trial;  that  he  was  too  poor  to  employ 
other  counsel  to  take  his  place;  and  that 
he  believed  his  attorney  was  actually  en- 
gaged In  another  court  in  the  trial  of  a 
cause.  His  counsel  made  affidavit  that, 
although  be  had  returned  to  San  Francisco 
on  November  29th,  he  had  several  months 
prior  engaged  to  be  In  Modesto  to  attend 
the  trial  of  a  cause  there,  set  for  Novem- 
ber 23d,  and  afterwards  continued  to  No- 
vember 30th ;  that  he  was  Informed  on  his 
return  to  Saa  Francisco,  November  30th, 
this  cause  could  nut  be  reached  fur  several 
days  ou  account  of  other  business  before 
the  court,  and  that  it  was  a  custom  of  this 
court  to  continue  causes  for  the  conven- 
ience of  counael  engaged  In  other  courts. 
Counter-affidavits  were  filed  on  behalf  of 
the  defendant,  alleging  that  tliere  was  no 
custom  under  which  causes  wt-re  continued 
tor  the  convenience  of  counsel  engaged  In 
the  courts  of  outside  counties;  that  coun- 
sel for  plaintiff  bad  long  before  agreed  to 
dismiss  this  cause,  J.  L.  Boone,  a  part- 
ner of  the  attorney  for  plaintiff,  who  was 
absent  In  Modesto  at  the  time  of  the  trial, 
corroborated  the  defendant  In  his  state- 
ment as  to  the  promise  of  a  dismissal.  A 
clerk  In  the  office  of  the  attorneys  for  de- 
fendant stated  that  be  had  Informed  the 
attorney  for  plaintiff  as  to  the  day  of  the 
trial,  and  said  attorney  stated  that  he 
would  not  be  present,  that  he  was  going 
to  Los  Angeles,  and  asked  for  a  continu- 
ance, which  the  clerk  said  be  had  no  au- 
thority to  grant.  The  court  granted  the 
motion  of  the  plalutIB  and  set  aside  the 
Judgment.  Thereafter  tl^e  defendant 
moved  the  court  to  set  aside  its  order 
vacating  the  judgment,  on  the  gn>und 
that  it  had  been  deceived  In  matters  of 
fact  by  the  affidavits  filed  on  the  applica- 
tion to  vacate  the  Judgment,  which  mo- 
tion was  denied,  and  defendant  has  ap- 
pealed. It  was  made  to  ai)pear— Indeed, 
the  fact  was  not  disputed— that  the  at- 
torney of  the  plaintiff  attended  a  trial  at 
Modesto,  not  In  the  capacity  of  an  attoi^ 
ney,  but  as  a  witness;  that  he  was  not 
subpoenaed,  but  attended  voluntarily; 
that  he  left  Modesto  before  the  trial  nf  the 
said  cause  was  completed,  having  been 
permitted  to  give  bis  testimony  out  of  the 
regular  ordpr,  so  that  he  might  return  to 
San  Francisco.  'We  think  that,  under  the 
showing  made  on  the  first  application, 
the  motion  to  set  aside  the  Judgment 
ought  to  ha  ve  been  denied ;  and,  certainly, 
on  the  showing  made  to  vacate  the  order 
the  defendant  wua  entitled  to  have  it  set 
aside,  and  to  have  the  Judgment  stand 
on  the  verdict  of  the  jury.  If  such  excuses 
as  were  offered  In  thia  case  were  held  suffi- 
cient tn  set  aside  Judgments,  there  would 
be  no  end  to  delays  and  annoying  expetif- 
ents.  The  orders  appealed  from  are  re- 
versed. 
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(3  Cal.  TTorep.  364) 

DiBTZ  T.  Mi-i8[nv  Traxspeb  Co.    (No.  18,- 

915.)' 

i^^preme  Court  of  Calif  omkL  Deo.  81, 1890.) 

DKt[>~RBaEKTATION — EUSCTUBNT — ReB  ADJUDI- 

CATA — Adtersi  Possession — Estoppbi^ 
1.  The  owners  of  laad  conveyed  a  part  of  It 
to  plaintiff,  with  a  reservation  to  them  and  their 
assigns  of  "the  exclusive  right  to  all  oils,  petro- 
leum, aspballum,  and  other  kindred  mineral  suh- 
Btances, "  and  the  right  to  do  whatever  was  neces- 
sary to  obtain  and  transport  sach  minerals,  in- 
cluding the  ereoUon  of  proper  machinery,  and  the 
laying  of  pipes.  The  rest  of  the  {H^einal  tract 
was  oonveyed  in  parcels  to  other  persoiu,  with 
the  same  reservation,  and  finally  the  reserved 
rights  and  interests  in  the  whole  were  granted  to 
defendants.  Seld,  that  defendants  have  no  right 
to  the  possession  of  plalntifT's  land  further  than 
is  necessary  to  the  exercise  of  the  rights  reserved 
In  that  tract  alone. 

&  Where,  in  ejectment,  It  is  shown  that  de- 
fendants have  taken  possession  of  a  inrt  of  plain- 
tiff's land,  to  enable  them  to  exercise  the  rights 
reserved  in  the  rest  of  the  original  tract  by  their 
grantors,  and  thsX  they  are  not  seeking  the  min- 
erals in  qaesUoD  on  plaintiff's  land,  and  tliat  none 
exist  there,  plaintiff  is  entitled  to  recover  the 
possession  of  the  land  occupied  by  them. 

8.  A  judgment  in  a  former  action  determining 
that  a  lease  to  plaintiff,  granted  before  he  ob- 
tained his  deed,  of  the  right  to  take  such  minerals 
in  the  entire  tract  had  expired,  and  enjoining 
him  from  interference  with  defendants'  right  to 
take  such  minerals,  tttey  having  purchased  It 
fran  his  graobws,  is  no  oar  to  anoh  aetioii  of 
^ectment 

4.  Plaintiff's  recovery  cannot  be  defeated  on 
the  ground  of  defendants'  adverse  possession, 
where  the  evidence  shows  that  before  tixe  statute 
bad  run  the  structures  by  which  defendants  held 
possession  were  carried  away  by  flood,  and  re- 
built in  a  different  place  on  plaintiff's  land;  for, 
as  defendants  were  trespassers,  their  possession 
was  adverse  only  to  the  extent  of  the  land  actually 
occupied  by  tham. 

5.  Plaintiff's  deed  to  defendants  of  all  struct- 
ures erected  by  liim  on  the  land,  fco-  the  purpose 
of  exploring  for,  obtidnins,  and  transporting  such 
mineral,  will  not  estop  htm  to  claim  title  to,  and 
the  right  of  possession  of,  the  land  on  v^cb  such 
struotures  stand. 

In  bank.  Appeal  from  superior  court, 
Ventura  county ;  B.  T.  Williamb,  JniJgre. 

Noble  Hamilton  and  Joseph  A.  Joyce, 
for  appellant.  Cbarlea  Fernald  amd  John 
J.  Boyce,  lor  respondent. 

WoBKe  J.  This  Is  an  action  of  eject- 
ment. Tlie  common  grantors  of  tlie  plain- 
tiff and  detendant  were  tlie  owners  of  a 
large  tract  of  land,  tnclnding  the  land  In 
controveruy  In  this  action.  They  subdi- 
vided the  land,  and  sold  It  in  several 
tracts.  One  uf  these  tracts,  being  the  one 
now  In  litigation,  was  conveyed  to  the 
plaintiff.  The  deed  conveying  the  land 
contained  this  reservation  or  exception : 
"Excepting  and  reserving  to  the  parties 
of  the  first  part,  and  tbelr  servants, 
asentH,*  and  assigns,  the  exclusive  right  to 
all  ullfl,  potroleuin,  aspbaltum,  and  other 
kindred  mineral  substances,  and  the  right 
to  erect  machinery,  sink  wells,  bore,  tun- 
nel, dig  lor,  work  on,  and  remove  the 
same  from  the  said  premises,  together 
with  the  right  of  way  over  and  through 
any  and  all  parts  of  said  premises,  for  the 
purpose  of  going  to  and  coming  from  said 
works,  and  transporting  machinery,  tools. 
Implements,  and  supplies  tor  siUd  works, 
and  of  transporting  Bald  subBtances  to  a 
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market,  and  the  right  to  lay  pipes  to  cuu- 
dnct  oil.  and  the  right  to  dispose  of  said 
substances,  and  of  transferring  to  their 
grantee.4  thereof  the  same  rights  as  are 
herein  reserved  to  the  parties  of  the  Hrst 
part;  but  not  to  destroy  or  injure  any 
crops  growing  upon,  or  any  improve- 
ments on,  said  premises,  such  as  build- 
ings, trees,  vines,  roads,  tnclosurea,  with- 
out making  just  compensation  for  such 
Injnry  or  destruction,  reserving,  also,  to 
the  parties  of  the  first  part  we  right  of 
way  for  a  road  or  roads  over  and  across 
said  premises,  for  the  use  of  tenants  or 
vendees  of  adjoining  and  other  lands  of 
said  rancbo. "  A  like  reservation  or  excep- 
tion was  contained  in  conveyances  ot  oth- 
er parts  ot  this  larger  tract  to  other  par- 
ties. Subsequently,  said  grantors  con- 
veyed to  the  defendant  In  this  action  the  es- 
tate or  interest  In  the  whole  tract  reserved 
or  excepted  by  these  conveyances.  The 
complaint  is  in  the  ordinary  form.  Tbean- 
swer,  in  one  defense,  sets  up  these  convey- 
ancea;  that  the  defendant  was  entitled  to 
all  of  the  rlghcs  reserved  or  excepted  by 
said  conveyances,  and  alleged  further. 
"That  prior  to  the  commencement  of  this 
action,  and  on  or  about  the  2d  day  of 
July,  1883.  this  detendant  entered  Into  the 
possession  ot  Its  estate  In  said  lands,  as 
berelnabove  particularly  described,  and 
then  at  once  began.  In  good  faith,  to  exer- 
cise open  and  notorloos  acts  ot  ownersblp 
over  the  same,  under  claim  of  right  and 
title  thereto,  and  then,  at  great  expense, 
began  the  exploration  for,  and  the  devel- 
opment ot,  said  oil  Interests,  and  the  erec- 
tion of  costly  machinery,  derricks,  rigs, 
buildings,  storage-tanks,  and  pipe-lines 
upon  said  premises,  and  defendant  has 
thence,  hitherto,  continued,  in  good  faith, 
the  progress  thereof,  and  the  development 
of  said  territory  for  said  oils;  that  the  re- 
spective estates  of  the  plaintiff  and  the  de- 
fendant In  the  premises  described  in  said 
amended  complaint  are  of  such  a  kind  and 
character  that  the  possession  uf  the  sur- 
face ot  the  soli  thereof  has  been  held  and 
mjoyed  by  each  separately,  to  the  extent 
and  for  the  benefit  of  tbelr  said  several, 
respective,  separate  estates,  freeholds, 
and  property  therein,  and  not  otherwise, 
ever  since  plaintiff  and  defendant  acquired 
their  said  several,  respective,  separate  In- 
terests and  estates  in  said  real  property ; 
and  that  this  defendant  la  now  the  owner, 
seised  and  possessed  In  fee-simple  absolute, 
and  In  the  actual  occupation  and  posses- 
sion of  the  said  estate  and  Interest  in  said 
real  property  described  in  the  amended 
complaint  of  plalntlfT  herein,  as  particu- 
larly, and  specifically,  and  at  large  set 
forth  and  described  In  this  answer. "  The 
answer  also  pleaded  the  statute  of  limita- 
tions, a  former  adjudication,  and  an  es- 
toppel by  deed,  which  will  be  further  no- 
ticed hereafter. 

The  court  below  found  the  Interests  In 
the  land  In  the  plaintiff  and  defendant,  aa 
above  stated,  aud.  among  other  things, 
found  "that  the  plaintiff  In  thlsactlon  has 
been,  since  said  S!3d  day  of  November,  1S82, 
continuously,  to  the  present  time,  In  the 
possession  and  enjoyment  of  the  estate  so 
conveyed  to  blm  by  the  said  Carpentler 
and  Stelnbacb,  but  has  not  held,  occupied. 
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or  enjoyed  any  part  or  portion  ot  the  ex- 
cepted estate,  reservations,  rights,  or  priv- 
ileges excepted  and  reserved  by  bis  deed  ot 
that  date,  and  the  defendant  has  never 
ousted  or  ejected  platntiff  from  any  por- 
tion of  bis  said  estate,  and  the  defendant 
does  not  now  withhold  the  posaesslou 
thereof  from  the  plalntiH.  That  there- 
after, and  in  the  month  ot  May,  1883,  this 
defendant  entered  upon  said  land  and 
premise,  as  hereinabove,  and  in  said 
amended  complaint,  described,  and  took 
possession  and  the  actual  occupation  of 
all  ot  its  separate  estate  therein,  nnd  ex- 
ercised and  enjoyed  the  entire  and  exclu- 
sive use  of,  In,  and  to  said  excepted  wtate 
and  reservations,  rlKhts,  and  privileges, 
and  that  said  d^endant  bascontinaously, 
from  said  date  to  the  present  time,  so  ex- 
clnsl vel}-  occupied,  used ,  enjoyed,  an d 
controlled  said  excepted  estate,  and  said 
reservations,  rights,  and  privileges.  That 
the  eutry  ot  the  defendant  In  this  action 
npon  said  described  tract  of  land  was  un- 
der and  by  virtue  ot  said  instrument  In 
writing,  made  by  the  said  Steiubach  and 
(.larpentier  to  the  said  Whaley,  by  which 
the  said  excepted  estate  and  Interest  in 
said  tract  of  land,  and  the  rwervations, 
rip:htH.  and  privileges  In,  over,  and  upon 
the  same  were  sold  and  conveyed  to  the 
said  Whaley,  and  under  and  by  virtue  of 
the  transfer,  sale,  assignment,  and  convey- 
ance thereof  by  the  said  Whaley  to  the 
said  defendant.  And  the  said  defendant 
never  did  at  any  time  enter  upon  the  sep- 
arate estate  ot  the  plaintiff  In  said  prem- 
ises,  nor  in  any  manner  oust  or  eject  the 
plaintiff  therefrom ;  but  said  entry  was 
made,  and  said  occupation  and  posses- 
sion taken  and  acquired,  by  defendant,  and 
held  and  enjoyed  solely  and  exclusively  for 
the  rightful  occupation  and  enjoyment 
of  Buld  excepted  estate,  and  said  reserva- 
tions, rights. and  privileges.  Thatthe  said 
several  respective  estates,  interests,  rights, 
and  privileges  ot  the  plaintiff  and  the  de- 
fendant In,  over,  and  upon  the  particular 
tract  of  land  hereinabove,  and  In  said 
amended  complaint,  described  are  sepa- 
rate, distinct,  entire,  and  complete  in 
themselves,  and  that  the  possesalon  of  the 
plaintiff  and  the  defendant  of  the  surface 
of  the  soil  of  said  tract  Is  for  the  benefit, 
advantage,  use,  and  enjoyment  of  the  re- 
spective and  separate  estates  resting  and 
being  In  each.  And  that  said  respective 
and  separate  estates  are  of  such^  a  kind 
and  charcKter  that  the  possession  of  the 
surface  of  th>3  soil  of  said  tract  of  land 
can  be  held  and  enjoyed  by  each  sepa- 
rately, to  thti  extent  and  for  the  benetlt 
ot  each  of  said  several,  respective,  sepa- 
rate estates,  freeholds,  and  property,  for 
the  respective  uses,  and  purposes,  and 
riglits  of  each  resting  and  being  In  plain- 
tiff and  defendant;  and  that  the  possession 
has  ijeeii  so  held  and  enjoyed  by  the  re- 
spective parties  hereto  ever  since  the  ac- 
quisition by  each  of  their  respective  Inter- 
ests and  estates  In  said  real  property. 
That  the  defendant,  In  the  month  of  May, 
1S83,  entered  upon  waid  liiud  and  premises 
hereinabove,  and  In  the  amended  com- 
plaint of  plaintiff,  and  In  the  answer 
thereto  of  defendant  herein  described,  and 
took  possession  and  actnal  occupation  of 


Its  estate  therein,  in  the  8amemanner,and 
to  the  same  extent,  as  It  now  occupies 
and  enjoys  the  same;  and  that,  contiou- 
onsly  from  said  date.  Its  possession  has 
been  by  an  actual,  open,  and  notorious  oc- 
cupation, under  claim  of  right  aud  title 
to  suid  estate,  founded  upon  said  various 
written  agreements  nnd  conveyances, 
made  by  the  said  Stelnbach  and  Carpen- 
tier,  to  It  and  to  Its  predecessor,  the  said 
Whaley,  and  tt  has  held,  occupied,  and 
enjoyed  said  possession  as  the  owner  of 
said  excepted  estate,  reservations,  rights, 
and  privilege,  as  its  own  absolute  prop- 
erty, and  In  hostility  to  the  plaintiff's 
title,  and  to  the  whole  world.  That  said 
possession  and  occupation  have  been  eun- 
tInuouB,  open,  notorious,  aud  uninter- 
rupted from  said  month  of  May,  18S3,  to 
the  present  time,  and  said  defendant  has 
paid,  daring  said  time,  all  state,  county, 
and  municipal  taxes  levied  and  asessed 
upon  the  same."  The  court  also  found  in 
favor  of  the  defendant  on  the  defenses  ol 
former  adjudication,  the  statute  of  limita- 
tions, and  estoppel  by  deed,  and,  that  no 
question  might  arise  as  to  the  findings 
covering  the  issues,  there  was  also  a  gen- 
eral finding  that  all  of  the  allegations  uf 
the  defendant's  answer  were  true.  Upon 
these  findings,  the  coui-t  concluded  as  fol- 
lows: "(1)  That  defendant,  the  Mission 
Transfer  Company,  a  corporation  in  this 
state,  was,  at  the  time  of  the  commence- 
ment of  this  action,  and  now  Is,  the  sole 
owner  In  fee-simple  of  the  excepted  estate, 
with  the  reservations,  rights,  and  priv- 
ileges set  forth  intheanswer  ot  the  defend- 
ant herein,  and  In  the  deed  ot  Stelnbach 
and  Carpentler  to  plaintiff,  A.  O.  DlPtz, 
dated  November  23, 1882,  excepted  and  re- 
served, and  subsequently  conveyed  by 
Steinbacfa  and  Carpentler  to  the  defend- 
ant herein,  with  the  right  to  perpetually 
use  said  premises  in  the  manner,  and  to 
the  extent,  in  said  deed,  and  hereinabove 
In  these  findings  set  forth;  (2)  that  plain- 
tiff has  no  right,  title,  or  Interest,  or  any 
estate  whatever  In  or  to,  such  excepted 
estate,  or  the  reservations  contained  in 
said  deed,  and  that  no  estate  therein 
passed  to  plaintiff  by  said  deed  of  Novem- 
ber-23.  1882,  or  otherwise;  (.S)  that  the 
plaintiff  Is  not  entitled  to  recover  against 
defendant  In  this  action,  by  reason  of  de 
fendant's  occupation  of  the  tract  of  land 
and  premises  described  In  the  amended 
complaint  nnd  answer  herein,  and  in 
these  findings;  (4)  that  defendant  is  en- 
titled to  his  costs  and  disbursements  in 
this  action."  It  must  be  evident,  at  a 
glance,  that  some  of  these  findings  are  en- 
tirely Inconsistent  with  each  other,  and 
that  the  findings  and  conclusions  of  law 
have  left  the  case  In  utter  confusion.  The 
court  below,  as  appears  from  its  concla- 
slons  of  law.  seems  to  have  beeo  laboring 
under  the  impression  that  the  plainUlI 
was  attempting  to  recover  the  Interest  or 
rights  reserved  or  excepted  by  the  orig- 
inal grantors,  aud  subsequently  conveyed 
to  the  defendant.  The  findings  and  con- 
clusions seem  to  be  based  upon  this 
theory,  and,  so  treating  the  case,  the  de- 
cision was  against  the  plaintiff.  Viewing 
the  case  in  this  light,  no  doubt  the  conclu- 
sion reached  by  the  coort  was  right.  Bat 
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Bucb  wae  not  the  qnestlon  preseoted,  and 
the  conclnslonB  ol  law  are  almost  entlrtiy 
aside  from  the  real  qaeetlon  In  the  case. 
It  was  not  a  qneetlou  whether  tbe  plain- 
tiff or  defendant,  or  either  ot  them,  owned 
the  intereHtsclalmed  by  them  respectively, 
but  which  ol  them  whb  entitled  to  the  pos- 
session of  the  property,  conceding  their 
titles  or  interests  to  be  as  claimed  by 
each. 

Cuunsel  on  both  fildes  discuss  in  their 
briefs,  «t  f^reat  length,  whether  the  cIqubp 
in  the  deeds  abore  referred  to,  and  set  out. 
was  a  reservation,  or  an  exception;  bnt 
we  think  it  is  entirely  immaterial  to  this 
controversy  whether  it  was  one  or  the 
other.  The  same  may  be  said  of  tbe  con- 
troversy  in  the  briefs,  as  to  whettier  the 
interest  ot  the  defendant  was  a  corporeal 
hereditament,  or  estate  in  tbe  land,  or  a 
mero  Incorporeal  hereditament  or  ease- 
ment. As  we  construe  the  deed  to  the 
plaintiff,  it  conveyed  to  bim  the  fee-simple 
title  to  tbe  land,  snbloct  to  the  right  of 
the  grantors  and  tbe  defendants,  as  their 
saccessora  in  interrat,  to  rater  upon  the 
land,  and  occupy  it  for  the  purposes  men- 
tioned in  tbe  deed.  For  those  purposes, 
and  none  other,  the  defendant  was  entitled 
to  tbe  possession  of  the  land,  or  su  much 
thereof  as  wae  necessary  for  such  pur- 
poses, and  for  snch  a  length  of  time  as  It 
was  necessary  for  it  to  occupy  it  for  such 
pnrposes,  and  no  longw.  It  makes  no 
difference,  ther^ore,  whether  its  Interest 
in  the  land  constituted  a  title  to  a  part  of 
the  land  Itself  ur  not.  If  It  did,  it  was 
only  entitled  to  go  upon  tbe  land  tor  tbe 
purpose  ot  severing  Its  part  ot  the  laud 
from  that  of  the  plaintiff,  and  removing  It 
therefrom.  It  had  no  right  to  enter  upon 
and  hold  its  part  of  tbe  land,  where  situ- 
ated, to  the  exclusion  of  the  plaintiff.  The 
plaintiff  was  entitled,  under  his  deed,  to 
the  poHsessiou  of  the  surface  of  the  land. 
The  defendant  was  entitled  to  take  pos- 
session of  and  occupy  the  plamtiff's  land, 
for  the  purpose  of  extracting  therefrom 
tbe  mineral  substances  contained  therein, 
if  any,  to  explore  and  excavate  the  lands, 
for  the  purpose  of  ascertaining  whether  it 
contained  such  substances  or  not,  and.  If 
found, to  erect  the  necessary  buildings  and 
machinery,  put  down  pipes,  and  to  make 
and  use  snch  roads  as  were^ntfcessary  to 
remove  the  oils  or  other  substances  from 
the  land.  The  deed  also  gives  the  defend- 
ant the  right  of  way  for  a  road,  or  roads, 
over  and  across  tbe  premises,  for  the  use 
of  tenants  or  vendees  ot  adjoining  and 
other  lands.  This  clause  in  tbe  deed  has 
no  connection  with  the  defendant's  Inter- 
est in  the  land,  which  Is  only  a  right  to 
enter  upon  this  and  other  tracts  of  land 
for  a  temporary  purpose,  bnt  applies  to 
tenants  and  veud^  of  the  other  tracts, 
to  whom  tbe  original  grantors  or  their 

frantees  might  sell  or  lease  the  property, 
herefore,  this  last  clause  in  the  reserva- 
tion, or  exception,  need  not  be  further  no- 
ticed. 

It  will  be  observed  that  tbe  defendant 
alleged  in  its  answer,  and  the  court  found, 
that  it  went  into  possession  of  the  land, 
aud  b^an,  in  good  faith,  to  exercise  noto- 
lioas  acts  of  ownership  over  tbe  same, 
and  at  great  expense  began  tbe  explora- 


tion tor,  and  development  ot,  said  oil  in- 
terests, and  tbe  erection  ot  costly  machin- 
ery, derricks,  rigs,  buildings,  storage- 
tanks,  and  pipe-lines  upon  said  premises, 
and  that  It  has  continued  in  good  faith 
the  progress  thereof,  and  tbe  development 
of  said  territory  for  said  oils.  Tbls  alle- 
gation in  the  answer  is  ddectlve,  in  not 
alleging  directly  that  the  entry  of  tbe  de- 
fendant, and  other  acts  done,  were  tor  tbe 
purpose  of  developing  and  extracting  oil 
from  this  land.  Tt  seems,  however,  to 
have  been  treated  as  such  an  allegation  at 
the  trial,  and  found  upon  as  such  by  the 
court.  It  Is  insisted  by  the  appellant  that 
the  finding  ut  tbe  court  that  the  defendant 
was  in  possession  tortbe  purpose  ot  devel- 
oping or  extracting  oil  from  the  land  in 
controversy  is  not  snstalned  by  the  evi- 
dence, and  that  the  evidence  shows,  be- 
yond any  controversy,  that  the  buildlnt^ 
placed  upon  tbe  plalntlB's  lands,  and  the 
pipes  put  down, and  roads  made  and  used 
thereon,  were  placed  thereon  and  used  tor 
the  sole  purpose  ot  extracting  and  remov- 
ing oil  from  other  and  different  lands,  and 
that  the  evidence  shows  that  no  attempt 
had  ever  been  made  by  the  defendant  to 
explore  the  plaintiff's  land  for  oil,  or  otiier 
"Bubstaucee  mentioned  In  tbe  reeervation 
or  exception,  and  that.  In  fact,  the  evi- 
dence shows  that  no  such  substances'ex- 
isted  In  or  upon  this  land.  We  have  ex- 
amined the  evidence  caret  ally,  and  find  the 
appellant  to  be  right  in  this  contention. 
Tbe  evidence  not  only  tails  to  show  that 
tbe  respondent's  posseeetun  was  token 
for  the  purpose  of  developing  and  extract- 
ing oils  or  other  Bubstances  from  the  ap- 
pellant's land ;  but  the  respondent's  own 
testimony  shows  stfirmatlvely  and  con- 
clusively that  it  took  possession,  and  con- 
structed buildings,  and  other  structures, 
and  put  down  pipes  on  the  plaintiff's  land 
solely  for  the  purpose  of  developing,  ex- 
tracting, and  removing  oils  from  other 
and  different  lands,  and  that  it  had  made 
no  effort  to  develop  oil*  on  the  plaintiff's 
land.  Not  only  so.  but  the  evidence  failed 
to  show  ttaat  tbe  land  contained  any  oil, 
or  other  substances.  Included  in  tbe  de- 
fendant's right  in  the  land,  and  tended 
strongly  to  show  that  it  did  not  contain 
any  such  substances.  It  was  contended 
by  tbe  respondent  that  It  had  the  right, 
under  the  exceptions  and  rcBervations  In 
tbe  several  deeds  made  to  the  plaintiff  and 
others,  to  occupy  and  use  all  of  tbe  land 
for  the  purpose  of  developing  and  extract- 
ing oil  from  any  part  ot  it.  But  there  is 
nothing  In  tbe  plaintiff's  deed  giving  any 
such  right.  On  the  contrary,  the  reserva- 
tion or  exception  contained  in  the  deed, so 
far  as  It  gives  the  right  to  enter  upon  and 
occupy  tbe  land,  is  confined  In  plain  and 
unambiguous  terms  to  the  development 
and  removal  of  oil,  and  other  substances, 
from  tbe  land  described  In  the  deed.  To 
bold  that  the  defendant  could  enter  upon, 
occupy,  and  use  tbe  land  for  its  conven- 
ience in  extracting  and  reinoving  oils  from 
another  and  different  tract  otland,  would 
be  to  vary  the  terms  of  the  deed  In  a  ma- 
terial rcBpect,  aud  make  for  the  parties  a 
new  and  different  contract.  This  tbe 
courts  have  no  power  to  do.  What  we 
have  said  is  applicable  to  the  right  to  put 
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down  pipes  to  convey  the  oil.  This  pro- 
riBion,  although  not  limited  in  express 
terms  to  oil  taken  from  the  land,  mnst  be 
coDBtraed  In  connection  with  the  other 
rights  granted,  and  be  limited  In  the  same 
way.  For  these  reasons,  the  finding  of 
the  court  that  the  defendant  was  right- 
folly  lu  poBsessIon  of  the  land,  occupying 
its  own  estate  therein,  and  other  findings 
based  upon  this  theory  of  the  defendant's 
rights,  are  not  sustained  by  the  evidence, 
and  the  conclusions  of  law  founded  upon 
these  findings  rest  upon  an  erroneous  view 
of  the  law. 

The  respondent  attempts  to  Justify  the 
decision  of  the  court  below  on  the 
gniund  that  the  plaintiff's  cause  of  action 
was  barred  by  a  former  Judgment.  But 
we  are  quite  clear  that  the  qnestlons  ad- 
judicated and  determined  In  the  former 
action,  and  the  one  now  before  us.  are  not 
the  same.  It  |ippears  from  the  pleadings 
in  the  former  action  that  Che  appeilant 
had,  prior  to  the  execution  of  the  deed  to 
him,  leased  from  the  owners  of  the  entire 
tractabove mentioned  therightto  take  oil 
and  other  snbstances  from  the  same,  and 
the  lease  gave  him  the  option  to  purchase 
the  perpetual  right  tu  takesucli  oil,  and 
other  substances  mentioned,  from  the* 
wb.ole  tract,  on  certain  conditions,  and 
bound  him  to  give  up  possession  at  a  cer- 
tain time,  in  case  such  perpetual  right 
was  sold  to  other  parties;  that  the  ap- 

fiellant  bad  failed  to  buy  aald  right;  that 
t  had  been  sold  to  the  respondent  who 
had  made  improvements,  and  expended 
large  sums  of  money  in  making  the  im- 
provements necessary  for  developing  the 
oils  and  other  substances  taken  from 
said  lands;  that  the  appellant  had  re- 
fused to  surrender  the  possession  of  the 
property,  and  was  claiming  the  right  to 
still  extract  oils  from  the  land,  and  re- 
fused  to  permit  the  respondent  to  enter 
upon  the  Bome  for  the  purpose  of  explor- 
ing for,  developing,  and  extracting  the 
oils  and  other  substances  from  the  land. 
The  Judgment  ot  the  court  lu  that  case 
was  against  the  appellant,  that  his  lease 
or  license  had  expired;  that -the  respond- 
ent was  entitled  to  the  possession  of  the 
land  for  the  purposes  before  mentioned, 
and  enjoined  the  appellant  from  asserting 
or  exercising  any  rights  under  said  lease 
or  license,  and  also  enjoined  hlra  from  pre- 
venting the  respoudeot  from  entering 
Dpon  the  land  for  the  purposes  men- 
tioned. It  will  be  observed  that  the  case 
relied  upon  as  a  bar  to  this  action  pre- 
sented an  entirely  different  question  from 
the  one  now  before  us.  There  the  ques- 
tion was  as  to  the  right  of  the  appellant 
to  hold  poBsesslfHi  of  the  whole  tract  of 
land,  and  extract  oil  from  It  under  a 
lease.  Here  there  Is  no  question  as  to 
the  right  of  the  appellant  to  hold  the  land 
under  a  lease,  or  to  extract  oil  from  It, 
nor  is  such  a  right  on  the  part  of  the  re- 
spondent involved  In  thlsca&e.  Here,  the 
appellant  asserts  the  right  to  the  posses- 
ion as  owner  of  the  soil  of  a  part  of  the 
tract,  and  not  the  right  to  extract  oil 
from  It.  He  does  not  dispute  the  right  of 
the  respondent  to  enter  upon  and  occupy 
the  land  lor  the  purpose  of  exploring  for, 
developing,  and  extracting  from  his  land. 


oils  or  other  substances  mentioned  In  his 

deed.  His  claim  Is  that  the  respondent  Is 
In  possession  of  the  land  for  other  and  dif- 
ferent purposes,  and  Is  therefore  a  mere 
trespasser.  This  claim  Is  fully  substan- 
tiated by  the  evidence,  and  It  Is  not  cov* 
ered  by  the  former  Judgment. 

Again,  It  is  contended  by  the  respondent 
that  the  appellant's  cause  of  uction  was 
barred  by  Its  adverse  possession.  But 
this  position  is  effectually  answeml  by 
the  findings  of  the  court  below.  It  is 
directly  found  by  the  court  that  the  plain- 
tiff was  never  ousted  of  his  possession, 
but  that  he  and  the  defendant  were  both 
In  possession,  and  were  both  entitled  to 
the  possession.  It  Is  true  that  the  conrt 
found  generally  that  the  answer  of  the  de- 
fendant, which  Included  the  defense  of  the 
statute  of  llmltntlons,  was  true,  but  the 
other  finding  referred  to  is  inconsistent 
with  and  contradictory  of  this.  Besides, 
both  the  evidence  and  the  flndlna^  show 
that  the  defendant  made  no  claim  of  title 
to  the  land  as  against  the  plaintiff,  and 
that  it  never  paid  any  taxes  upon  it.  It 
merely  asserted  the  right  to  occupy  a  part 
of  the  land,  temporarily.  In  conjunction 
with  the  plaintiff,  and  not  adverse  to  his 
claim  of  ownership,  and  paid  taxes  for  a 
part  of  the  time,  not  on  the  land,  but  upon 
the  structures  it  had  placed  upon  it.  A 
holding  without  disputing  the  plalntiET^s 
rights,  and  without  asserting  any  claim 
opposed  to  his  rights,  could  not  be  ad- 
verse to  him.  Unger  v.  Mooney,  63  Cal. 
595;  Oneto  v.  Restano,  78  Cal.  377,  20  Pac. 
Sep.  743.  Besides,  the  evidence  falls  to 
show  that  the  possession  ot  the  defendant 
was  continuous.  Its  occupation  was  ot 
a  part  of  the  land  by  certain  structures 
erected  upon  it.  The  evidence  shows 
that  before  the  statute  had  run  its  full 
time  these  structures  were  washed  awuy 
by  high  water.  It  is  not  shown  wheu 
they  were  replaced.  But  it  Is  shown  that, 
when  the  structures  were  rebuilt,  they 
were  put  up  on  a  different  part  of  the 
plaintiff's  land.  As  the  defendant  was  a 
mere  trespasser,  it  could  only  obtain  title 
to  the  land  actually  occupied  by  It,  and 
as  Its  possession  was  changetl,  and  neither 
part  of  the  laud  was  In  actual  possession 
by  it  for  the  requisite  time,  there  was  no 
bar  as  to  either  tract. 

As  to  the  claim  that  the  plaintiff  Is 
estopped  by  deed  to  deny  the  defendant's 
rieht  to  possession,  we  find  that  therein 
nothing  in  the  deed  Inconsistent  with 
the  plaintiff's  claim  In  the  action.  The 
deed  was  by  the  appellant  and  one  Hill, 
and  granted,  bargained,  sold,  asslgDHl, 
and  transferred  to  the  respondent  all  uf 
their  right,  title,  and  Interest  in  and  to 
"all  the  buildings,  tanks,  derricks,  pipes, 
pipe-lines,  fixtures,  ai^d  all  other  per- 
sonal property  whatsoever  that  now  Is. 
or  are,  or  ever  hereafter  has  or  have  been, 
on  or  upon  any  portion  of  the  rancbo, 
known  as  the  '  Ex-Mission  of  San  Bueoa- 
venturfl.' in  the  county  of  Ventura,  state 
of  California."  This  was  nothing  more 
than  a  transfer  of  on  interest  in  personal 
property.  But  counsel  for  respondent 
seem  to  think  that,  because,  at  the  time 
the  transfer  was  made,  a  part  of  the  prop- 
erty was  on  the  lands  of  the  appellaut. 
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DOW  In  controTergy,  the  appellant  la  la 
flome  way  eBtnp[>ed  to  claiui  title  and  po»- 
dession  to  tale  land.  But, as  we  have  eaid, 
we  see  nothing  In  the  deed  which  should 
estop  the  appellant  from  assertlns  and 
maintaining  his  present  claim.  Judgment 
and  order  reversed,  and  cause  remanded. 

We  concur:  Sharpstein,  J.;  McFab- 
LAND,  J.;  Db  Haven,  J.;  Patsrbon,J. 


SCBOLTZ  €t  Mi.  T.  McLbAN  €t  «/.    (No.  18,- 

(Supreme  Court  of  CcMfomta.  Deo.  90, 1890.) 
BjQcrrr— PuADiHG— Resultiho  Tbcsts — Fhaui>— 
Rbsoission. 

1.  Ib  a  suit  to  declare  a  resaltlnR  tmst  la 
plaintifEs*  favor  arising  out  of  fraud  in  the  pro- 
coremeat  of  a  conveyance  of  land,  the  complaint 
alleged  that  the  title  was  vested  in  defendant  by 
a  oonveyaoce  from  ooe  who  held  the  legal  title 
as  trustee  and  iwent  plaintiffs,  in  which  con- 
veyance plaintin  Joined;  that  the  consideration 
for  the  deed,  which  was  absolute  on  its  face,  was 
•26,000,  but  that  defendant  agreed  to  pay  ts,000 
more  tikOTeatter,  and  to  hold  the  land  in  tmst, 
anA  at  a  fatore  time  spll  it  for  a  price  satisfac- 
tory to  both  parties,  under  plaintiffs'  supervision 
and  control,  and  to  divide  the  [irofits  with  them. 
It  was  alleged,  however,  the  plaintiffs'  agent  and 
trustee  told  them  that  such  was  defendant's  agree- 
ment, and  it  was  not  alleged  that  defendant  ever 
made  sach  agreement  with  plaintiffs,  or  that  he 
authorized  their  said  agent  to  do  so.  Held,  that 
the  complaint  does  not  show  tacts  stUBcient  to  es- 
tablish a  trust  on  the  ground  of  fraud. 

2.  Even  had  snoh  trust  been  established  by 
the  allegations  of  the  complaint,  it  could  act  be 
enforced  In  tbissolt  where  the  complaint  fails  to 
all^^  that  an  opportunity  had  ever  occurred  to 
sell  for  a  satisfactory  price,  or  that  plalntifb  had 
ever  exercised  their  supervision  nncf  control  with 
a  view  to  effect  a  sale. 

is.  Such  complaint  shows  no  cause  of  action 
entitling  plaintiffs  to  a  decree  that  they  are  own- 
ers of  tbe  land,  and  that  defendant's  interest 
therein  is  that  of  a  mortgagee,  subject  to  their 
right  to  redeem,  as  It  fails  to  show  any  obligation 
assumed  by  plaintiffs  which  the  mortgage  was 
given  to  secure. 

4.  N<v  is  it  soffldent  as  a  complaint  for  the 
reacission  of  the  sale  on  the  groona  of  fraud,  as 
the  only  fraud  alleged  is  not  shown  to  be  that  of 
defendant,  but  of  plaintiffs*  agent. 

5.  Though  the  complaint  alleges  the  Intention 
and  understanding  of  plaintiffs  in  the  transaction, 
and  the  findings  of  the  court  are  that  such  was 
In  fact  their  intention  and  understanding,  this 
does  not  entitle  them  to  any  relief,  where  it  was 
not  oommunioated  to  defendant,  and  his  Inten- 
lioD  and  understanding  was  different. 

Id  bank.  Appeal  from  superior  court, 
San  Luis  Oblspocounty ;  Jahbb  F.Bsben, 
Judge. 

D.  M.  Delmas,  (T.  M.  Oament,  W.F.  Her- 
tin,  and  H.  L>  Gear,  of  counsel,)  for  appel- 
lant. E.  W.  SIcKfnstrr,  Joba  J.  Roche, 
Jhb.  J.  Waymire,  and  Oravea,  Tamer  A 
Gravea,  {Haxgin  A  Van  Nesa,  of  cunnsel.) 
for  respondents. 

Fox.  J.  1.  The  complalntdoesnotstate 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  appellant  for  the  relief  de- 
manded, or  for  the  relief  granted,  or  for 
any  relief  permissible  under  the  allega- 
tions or  within  the  prayer  of  the  com- 
plaint. So  far  as  tbe  allegations  of  the 
complaint  tend  to  show  a  cause  of  action 
against  the  appellant,  It  Is  in  the  form  and 
nature  of  a  bill  in  egnlty  to  declare  and 

'Behearing  granted. 


enforce  a  resulting  tmst,  one  claimed  to 
have  resulted  by  reason  of  fraud  in  the 
Hei'uring  uf  a  conveyance  of  real  estate, 
but  in  tbe  nature  of  an  express  trust,  the 
object  and  purpose  of  which  Is  definite  and 
fixed,  and  one  under  which  the  rights  of 
all  the  parties  are  i^leged  to  have  been 
madefixed  and  absolute  bycontract.  The 
prayer  Is  not  either  to  declare  or  enforce 
the  alleged  trust,  but  to  disregard  it,  and 
for  a  decree  adjudging,  In  legal  effect,  that 
the  appellant's  title  to  the  land  is  in  tbe 
nature  of  a  mortgage,  and  granting  pialn- 
titfe  the  right  to  redeem,  and  for  such  fur- 
ther conjunctive,  not  for  such  alternative, 
relief,  as  may  be  agreeable  to  equity.  The 
relief  granted  disregards  the  altegatlona  of 
the  complaint,  and  follows  the  prayer. 

(a)  The  complaint  falls  to  show  a  case 
of  resulting  trust.  It  shows  that  the  con- 
veyance or  iuBtrument  under  which  the 
title  became  vested  In  appellant  Is  a  deed 
absolute  upon  Its  face,  for  which  appel< 
lant  paid  at  the  time  a'  money  consldera* 
tlon,  amounting  to  nearly  fSU.OOO;  that  It 
was  made,  executed,  and  delivered  by  the 
bolder  of  the  le^al  title,  who  held  it  as 
trustee  and  agent  of  plaintitfa,  and  who. 
Id  executing  It,  was  acting  In  pursuance  of 
his  trust,  and  within  the  scope  of  both  his 
apparent  and  his  actual  authority  as 
agent,  and  also  by  the  plaintiffs  them- 
selves, the  owners  of  the  equitable  title, 
and  sole  beneficiaries  under  the  trust. 
They  thereby  attested,  certified,  and  af- 
firmed to  the  appellant  the  authority  and 
power  of  their  agent  and  trustee,  and  by 
tbe  Joint  act  of  themselves  and  their  true* 
tee  united  and  vested  both  tbe  legal  and 
the  equitable  title  in  the  appellant.  That 
trust  was  extinguished,  and  the  entire  es- 
tate in  the  lands  became  rested  la  the  ap- 
pellant. Welton  V.  Palmer.  S9  Cal.  438. 
Was  a  new  trust  created  ?  That  Is  a  ques- 
tion to  be  determined  from  the  allpgatlons 
of  this  complaint.  When  a  deed  la  abso- 
lute In  form,  the  Intention  appearing  on 
Its  face  ought  to  prevail,  unlen  a  different 
Intention  Is  made  to  appear  so  cleariy  as 
to  leave  no  doubt  upon  the  subject.  Hen- 
ley V.  Hotaling,  41  Cal.  26,  27.  This  deed 
Is  attempted  to  be  avoided  by  an  effort  to 
show  that  It  was  obtained  by  fraud,  and 
under  an  express  promise  that  the  grantee 
would  advances  further  snm  of  f 5,000, 
which  he  has  not  done,  and  would  then 
bold  the  lands  In  trust,  and  at  some  fut> 
are  time,  underthesupervlslon  and  control 
of  plaintiffs,  would  sell  the  same,  and  aft- 
er deducting  from  the  proceeds  of  the  sale 
the  sum  of  $25,906.77,  the  sum  which  he 
actually  did  pay,  with  Interest  at  7  per 
cent,  per  annum,  would  pay  to  them  one- 
half  tbe  remainder,  leas  the  aald  sam  of 
95,000.  retaining  the  balance  tor  his  own 
use  and  benefit.  But  the  complaint  falls 
to  show  that  the  appellant  and  alleged 
trustee  made  any  such  promise  or  agree- 
ment, or  accepted  the  deed  under  such  or 
any  trust.  It  shows  that  thelrown  agent 
and  trustee  told  the  plaintiffs  thatauch 
was  the  bargain,  and  that  they  acted  on 
the  faith  of  what  he  said,  and  trusting  up- 
on bis  honesty  and  fidelity  In  thepremlses; 
but  It  does  not  Hhow  that  the  grantee  in 
the  deed  made  any  promise. or  agreement 
whatever,  either  of  trust  or  for  future  ad- 
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ranees,  or  that  he  had  any  knowledge  of 
what  their  agent  told  them  in  the  prem- 
ises. The  grantors  in  such  a  deed  cannot 
avoid  it  on  the  ground  that  a  third  per- 
son practiced  a  fraud  npon  them,  of  which 
the  grantee  was  ignorant,  and  more  partic- 
ularly so  it,  as  in  this  case,  that  third  per- 
son was  their  own  agent.  Deputy  v. 
Stupleford,  19  Cai.  302;  Insurance  Co.  v. 
Mccormick,  45  Cal.  583;  Stewart  v.  Whlt- 
iock,  58  Cal.  2;  De  Arnuz  v.  Escandon,  69 
Cal.  486.  It  a  fraud  was  committed  npon 
the  plaintltfH,  It  wascommitted,  as  shown 
by  thiB  complaint,  by  their  own  agent, 
and  not  by  tnls  appellant,  and  they  (the 
plaintiffs)  must  suffer  the  consequences. 
Salter  v.  Baker,  54  Cal.  143.  It  deceived  by 
their  own  agent,  and  loss  results,  it  is 
tbfilrs.  Overacre  v.  Blake.  82  Cal.  77,  22 
Pac.  Rep.  979.  "  Where  one  of  two  inno- 
cent persons  most  suffer  by  the  act  of  a 
third,  he  by  whose  negligence  it  happened 
must  be  the  sufferer. "  Civil  Code,  §  3543. 
It  there  was  fraud  or  wrong,  it  was  the 
fraud  or  wrong  of  the  agent  of  plaintiffs, 
and  not  of  the  defendant,  (appellant 
here,)  and  the  latter  cannot  be  held  re- 
sponsible for  it  in  the  absence  of  any 
knowledge  on  his  part  that  it  was  being 
committed.  Overacre  v.  Blake,  supra. 
Eved  If  it  be  true,  as  alleged  In  the  com- 
plaJnt,  that  the  law  firm  of  which  Robin- 
son, the  trustee  and  agent  of  plaintiffs, 
was  a  member,  were  attorneys  of  appel- 
lant. It  does  not  follow  that  he  is  charge- 
able with  knowledge  of  the  deceit  prac- 
ticed by  Robinson  upon  bis  principals.  If 
any,  tor  he  was  not  dealing  with  Robin- 
son as  an  attorney  at  law,  but  as  the 
bolder  of  a  title  which  he  was  baying,  and 
who  had  full  power  to  sell;  and  that  he 
had  such  power  was  affirmed  by  the  plain- 
tiffs themselves.  It  Is  not  eluimed  or  pre- 
tended that  RublosoQ  was  authorized  by 
McLean  to  make  any  such  representa- 
tions as  it  is  said  he  did  make  to  plain- 
tiffs; so  that,  even  it  Robinson  was  act- 
ing as  attorney  at  law  for  McT^ean.  and 
In  that  sense  his  agent,  the  latter  can  be 
chargeable  with  constructive  notice  only 
ot  such  acts  as  were  done  within  the  scope 
ot  Ills  apparent  authority.  There  Is  noth- 
ing in  the  employment  of  a  law  firm  which 
would  give  to  one  who  was  not  actiug  as 
a  lawyer  in  a  given  transaction  ot  pur- 
chase and  sale,  but  as  the  trustee,  person- 
al representative,  and  agent  ot  another, 
even  apparent  authority  to  represent  to 
his  principal  that  the  purchaser  In  that 
transaction  was  doing,  or  had  promised 
to  du,  other  or  different  from  that  which 
appeared  upon  the  face  of  the  papers  as 
demanded  by  blm  to  be  done;  and  state- 
ments made  by  him  io  pais  which  would 
tend  to  show  a  transaction  other  ordlffer- 
ent  from  that  shown  by  the  papers  would 
not  be  binding  upon  the  purchaser.  Wil- 
son V.  Railroad  Co..  53  Cal.  786.  The  com- 
plaint, therefore,  (alls  to  Bhow  facts  con- 
stituting a  trust. 

ib)  If  there  is  sncb  a  trust  as  declared 
upon,  the  complaint  falls  to  show  a  pres- 
ent right  ot  action  to  declare  or  enforce  it, 
or  that  there  ever  can  be  a  right  of  action 
to  extingniBh  it  in  the  manner  prayed  in 
the  complaint,  and  attempted  in  the  de- 
cree.  It  there  is  a  trust  such  as  declared, 


It  Is  one  which  has  vested  the  whole  title, 
legal  and  equitable,  in  the  appellant.  Civil 
Code,  §  863;  Ward  v.  Waterman.  24  Pac. 
Rep.  930.  (No.  12.662.  filed  September  5, 
1890.)  In  the  trust  property,  the  plulntltte 
have  reserved  no  right  whatever,  prenent 
or  future.  No  provision  Is  made  by  which 
the  property,  or  any  part  thereof,  is  ever 
to  be  returned  to  the  plaintiffs.  The  only 
manner  of  executing  the  trust  Is  to  convert 
the  property  into  money.  When  so  con- 
verted, the  plaintiffs  will  be  Interested  In 
the  net  proceeds  only,  after  ttrst  deducting 
the  whole  amount  invested  by  appellant 
therein,  with  Interest,  and  then  only  to 
the  extent  ot  one-half,  the  remaining  half 
being  stm  the  property  of  appellant.  Th« 
relief  prayed,  and  the  relief  granted,  would 
be  in  direct  violation  uf  the  terms  of  the 
trust  Itself,  as  it  Is  alleged  to  have  been 
turned  upon  by  the  parties.  This  trust,  it 
enforced  at  all.must  beenforeed  according 
to  its  terms.  Hidden  v.  Jordan.  21  Cal.  9S, 
28  Cal.  316;  Cowing  v.  Rogers,  M  Cal.  653 ; 
Sandfoss  v.  Jones,  35  Cal.  4!i9;  Pujol  v.  Mc- 
Klnlay.42  Cal.  559.  Equity  will  furnish 
alternative  relief  wheh.  and  when  only, 
thetermsof  thetrnstcannot  bespecIficaUy 
enforeed.  as  in  the  case  of  Adams  v.  Lam- 
bard.  8U  Cal.  426,  22  Pac.  Rep.  180.  In  tbhi 
case  there  Is  no  attempt  to  show  that  the 
trust  cannot  be  executed  according  to  Its 
terms.  To  disregard  those  terms,  and 
grant  the  relief  prayed,  and  attempted  to 
be  given,  would  be  to  deprive  the  appel- 
lant, who  is  himself  a  beneficiary  under 
the  alleged  trust,  ot  all  the  benefits  there- 
by guarantied  to  him,  and  to  work  a  for- 
teltnre  of  all  his  beneficial  interest  in  the 
estate.  This  would  not  be  equity  but  op- 
pression, and  a  court  ot  equity  cannot 
lend  Itself  to  such  a  proceeding.  Nor  does 
the  complaint  show  the  plaintiffs  entitled 
to  any  present  relief  under  the  alleged 
trust.  The  power  and  duty  of  the  appel- 
lant was  to  sell,  not  to  leconvey  at  any 
time  or  upon  any  terms.  He  was  bound 
to  sell  only  when  he  could  realize  a  price 
satisfactory  to  both  parties,  and  had 
power  to  sell  only  with  the  consent  and 
under  thesuperviBlon  and  control  of  plain- 
tiffs. There  Is  no  averment  that  an  op- 
portunity has  ever  occurred  when  a  satis- 
factory price  could  be  realized,  or  that  the 
plaintiffs  have  ever  consented  to  sale,  or 
that  they  have  ever  made  an  effort  to 
effect  a  sale  under  their  supervision  or 
control.  As  to  the  93,0(A)  further  ad- 
vances, there  Is  no  allegation  bringloK 
home  to  appellant  a  promise  to  make  uui-b 
advance,  or  that  he  has  ever  been  asked 
to  make  it.  and  the  lact  that  It  remains 
unpaid  furnishes  no  ground  ot  action  In 
equity,  whatever  It  might  do  at  law. 

(c)  The  complaint  falls  to  show  a  cause 
of  action  fordecree  in  the  nature  of  declar- 
ing plaintiffs  to  be  the  owners,  and  tbe 
right  of  appellant  that  ot  a  mortgagee 
with  right  in  plaintiffs  to  redeem,  hb 
prayed  and  decreed.  There  is  not  and 
never  has  been  a  relation  of  debtor  and 
creditor  between  these  parties.  There  Is 
no  obligation  of  any  character  resting  up- 
on these  plaintiffs,  secured  or  to  be  se- 
cured by  mortgage.  Without  such  ao  ob- 
ligation, there  can  be  no  mortgage.  Hen- 
ley r.  Hotallng,  41  Cal.  28;  i<^armer  v. 
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Grose, 42  Cal.169;  Montgomery  r.Si>ect,  55 
Cal.  352.  There  is  no  pretense  that  the 
plaintiffs  have  ever  promised  to  pay  any- 
tbiuE,  or  aesumed  any  obligation  what- 
ever. 

(d)  It  is  claimed  in  argament  tliat  the 
action  is  for  rosclasion,  on  the  gronnd  of 
fraud.  That  is  not  the  rdief  demanded  or 
granted,  and  the  allegations  of  the  com- 
plaint are  Insufficient  to  entitle  plain- 
tiffs to  that  relleT.  Rescission  can  be  had 
in  those  cases  only  which  are  mentioned 
in  section  1689,  Civil  Code,  and  in  the 
manner  prescribed  in  section  1691  of  said 
Code.  The  fraud  must  be  that  of  the  par- 
ty against  whom  the  rescission  is  had, 
not  that  of  blm  who  seeliB  reaclBslon,  or  of 
bis  agent  or  personal  representative.  As 
already  shown,  whatever  ol  fraud  or  de- 
celt  Is  shown  by  this  complaint  was  the 
fraud  ol  the  agent  ol  plaintiffs.  And,  even 
If  it  be  true  that  there  was  afallure  to  pay 
a  part  of  the  purchase  price,  that  would 
not  entitle  the  vendor  to  rescind  the  con- 
tract, and  recover  back  the  land.  Law- 
rence V.  Gayetty,  78  Cal.  184,  20  Pac.  Bep. 
382. 

It  follows  from  these  conclusions  that 
the  demurrer  tothecomplalntshould  have 
been  sustained  on  the  ground  that  It  did 
not  state  sufficient  facts,  and  It  further 
follows  that  the  complaint  does  not  sup- 
port the  judgment. 

2.  It  is  also  claimed  by  appellant  that 
the  plaintiffs*  cause  of  action,  If  any  they 
ever  had,  is  barred  by  the  statute  of  lim- 
itations. As  we  have  held  that  no  cause 
of  action  is  stated,  this  point  Is,  perhaps, 
at  the  present  time  unimportant.  But, 
as  it  Is  possible  that  an  attempt  may  be 
made  to  state  a  cause  of  action,  we  deem 
it  best,  without  dwelling  upon  the  point, 
to  say  that,  in  our  Judgment,  the  ruling 
of  the  court  below  upon  this  point  was 
correct.  The  action  was  commenced 
within  eight  months  after  the  date  of  the 
conveyance  under  which  appelant  claims. 
Three  complaints  have  been  filed,  all  baaed 
upon  the  same  transaction,  all  praying  tor 
substantially  the  same  relief,  differing 
slightly  In  stating  the  terms  of  the  alleged 
trust,the  lastone  differing  from  theotbers 
mainly  In  'being  more  specific  In  charging 
fraud,  and  stating  the  acts  constituting 
the  alleged  fraud.  But  we  do  not  thinli 
that  it  presents  another  and  different 
cause  of  action,  although  it  presents  it  in 
a  somewhat  diObrent  form. 

3.  The  facts  as  found  differ  materially 
from  those  alleged  In  the  complaint,  only 
in  this:  The  court  expressly  finds  that 
McLean  never  did  make  to  Bobinson,  or 
authorize  Bobinson  to  make  to  plaintiffs, 
tbe  representations  alleged  In  the  com- 
plaint, orthp  promise  to  pay  other  or  more 
tban  he  did,  or  that  he  would  take  or 
bold  tbe  land  in  trust  for  any  purpose 
wbatever,  or  thuthe  promised  or  Intended 
to  deal  with  the  land  in  any  other  way 
than  as  an  absolute  purchase,  but  that 
each  and  every  of  such  representations 
was  made  by  Bobinson  to  plaintiffs  with- 
oat  tbe  knowledge,  consent,  approval,  or 
sanction  of  said  McLean;  that  McLean 
was  willing  and  anxious  to  purchase  the 
lands  absolutely,  and  pay  the  price  there- 
fur  which  he  did  pay,  but  was  not  willing. 


and  never  did  Intend,  to  deal  with  them 

In  any  other  way,  or  to  pay  any  greater 
price  therefor,  and  that  he  intended,  when 
he  made  the  purchase,  to  hold  and  claim 
the  lands  absolutely ;  further,  that  Bobin- 
son has  not  now,  and  never  has  had. 
any  interest  In  tbe  said  lands,  by  virtue  of 
any  contract  between  himself  and  McLean. 
Some  of  the  other  findings  are  not  re- 
sponsive to  the  Issues  in  the  cause,  and  as 
to  them  they  must  be  disregarded.  Cquq- 
sel  for  respondents  discuss  with  much  force 
the  inferences  to  be  drawn  from  the  find- 
ing ol  tbe  court  as  to  the  relations  exist- 
ing between  McLean  and  the  law  firm  of 
Bobinson,  Olney  &  Byrne.  That  argn- 
ment  might  with  plHjpriety  be  addressed 
to  the  court  below,  hut  it  is  too  late  to 
ask  this  court  to  draw  Inferences  in  direct 
conflict  with  the  positive  finding,  the  sub- 
stance of  which  Is  given  above.  The  court 
below  had  b^ore  it  the  evidence,  sucb  as 
it  was,  of  the  relations  of  those  parties, 
and  found  on  It,  and  still  found  positively 
and  affirmatively,  as  a  fact,  that  McLean 
never  made  any  representations  or  prom- 
ises as  charged,  and  never  authorised  the 
making  of  any  such  representations  or 
prumiseu,  or  knew  that  such  were  made; 
and  also  found  that  the  man  who  did 
make  them  was  tbe  agent  and  trustee  of 
plalntiffii,  and  acting  for  them  and  on 
their  behalf.  It  does  say.  In  the  third  find- 
ing, that  Bobinson  acted  for  and  on  be- 
half of  McLean,  as  his  agent,  "as  herein- 
afterstated, "  but  it  does  not"  hereinafter, " 
or  anywhere,  find  or  state  any  particular 
in  which  Bobinson  acted  for  or  on  behalf 
of  McLean,  or  as  his  agent,  and  this  simple 
expression  in  the  third  finding  cannot  be 
held  to  defeat  tbe  positive  findings  found 
in  16  and  16,  the  substance  of  which  is 
above  stated.  There  is  nothing  In  Brison 
V.  Brison,  75  Cal.  525,  17  Pac.  Rep.  689,  or 
Newman  v.  Smith,  77  Cal.  2fi,  18  Pac.  Rep. 
791,  cited  by  respondents,  to  contiict  with 
this  view.  For  the  reasons  which  we  have 

gven  In  point  1,1!  the  findings  had  been 
full  accord  with  the  allegations  of  the 
complaint,  they  would  have  been  Insuffi- 
cient til  support  the  Judgment.  With 
flndiugs  15  and  16  so  at  variance  wltb  the 
allegations  of  the  complaint,  and  so  di- 
rectly in  favor  of  the  appellant  as  they 
are,  there  seems  to  be  nothing  left  for  the 
judgment  to  stand  upon.  It  is  urged  that 
the  allegations  of  the  complaint  are  In 
accordance  with  the  intention  and  under- 
standing of  the  plaintiffs  at  the  time  that 
they  executed  tbe  deed,  and  that  the  find- 
ings accord  with  the  complaint  in  that 
regard.  Concede  that  to  be  true :  it  is  stli) 
found  that  sucb  was  not  the  intention  or 
understanding  of  tbe  defendarit  McLean, 
against  whom  this  judgment  Is  rendered, 
and  whose  deed  Is  here  attempted  to  be 
set  at  naught.  The  mere  intention  of  the 
plaintiffs,  uncommuutcated  and  unknown 
to  the  defendant,  cannot  control  the  plain 
letter  of  his  deed,  executed  with  all  tbe 
formalities  required  by  law.  Stewart  v. 
Wbltlock,  58  Cal.  2.  The  court  found,  as 
alleged  in  the  complaint,  that  the  land 
was  worth  at  the  time  of  the  conveyance 
the  sum  of  945,000,  and  It  is  urged  that  the 
inade<iuacy  of  consideration  is  Itself  evi- 
dence of  fraud,  for  which  the  conveyance 
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iBhould  be  annulled,  and  tbe  relief  granted. 
This  point  Ih  not  well  taken.  Where  a 
Bale  Is  made  by  a  trustee,  as  was  done  In 
this  cane,  and  the  approbation  of  tbe  cea- 
ttti  que  trust  is  manifested  by  bis  JotninfC 
In  tbe  execution  and  acknowledgment  ot 
tbe  deed,  be  cannot  thereafter  complain 
that  there  was  no  consideration  for  the 
conveyance.  Welton  t.  Palmer,  89  Cal. 
456.  If  he  cannot  complain  that  there 
was  no  consideration,  macb  less  can  he  do 
so  for  Inadequacy  of  consideration.  Want 
or  InsufHciency  ot  consideration  will  not 
eatabllsb  fraud  perse.  Gillan  t.  MeCealf, 
7  Cal.  188;  Horn  v.  Water  Co..  13  Cal.  »2; 
Thornton  t.  Hook.  36  Cal.  229,  230;  Wel- 
ton V.  Palmer, supra;'  Goad  v.  Moulton,  67 
Cal.  636,  8  Pac.Bep.(>3.  The  plaintiffs  have 
failed  to  alle^,  and  the  court  lias  failed  to 
find,  facts  constituting  a  fraud  against 
which  equity  van  relieve.  Eliminating  tbe 
allegations  of  fraud,  plaintiffs  have  al- 
leged, or  attempted  to  allege,  a  contract 
which  the  court  finds  was  never  made. 
The  court  cannot  make  or  enforce  any 
other  contract  than  the  one  declared  up- 
on.  Congdon  v.  Chapman,  €3  Cal.  369. 

4.  It  is  claimed  that  the  evidence  Is  In- 
suftlclent  to  justify  the  findings.  The  con- 
clusion we  have  reached  on  points  1  and  3 
have  rendered  it  unnecessary  to  vonftider 
this  quentlon.  But  we  have  looked  Into 
the  evidence,  and  find  that  It  fully  Justifies 
findings  15  and  18,  above  referred  to,  ex- 
cept that  we  see  nothing  to  justify  the 
Rentence  to  the  effect  that,  for  the  purpose 
of  avoiding  anynutlce  of  Robinson's  trust 
and  tlie  equities  of  pialntlffs  in  tbe  lands, 
defendant  Mcl>ean  refused  to  have  any 
meeting  or  Interview  vrlth  plaintiffs,  or 
either  ot  them.  And  we  find  nothing  in 
the  evidence  or  In  tbe  findings  to  Justify 
the  conclusion  "that  the  plaintiffs  are  the 
owners  ot  tbe  lands  described  In  the  com- 
plaint, and  that  the  defendant  McLean 
holds  the  legal  title  thereto  Intruslfor  the 
plaintiffs.  **  The  relief  granted  is  not  war- 
rauted  by  anything  In  the  case,  except  the 
prayer  of  the  complaint,  and  the  prayer 
will  not  warrant  any  relief  except  such  as 
Is  warranted  by  tbe  allegations  of  the 
complaint,  supported  by  tbe  evidence  and 
thefindings.  JudgmcntaadorderreverBed, 
and  cause  remanded. 


We  cpiyinr:  Shabpstein,  J.;  MgFai^ 

L.AND,  J. 

Paterson,  J.  I  concur  In  the  Judgmen  t, 
on  tbe  ground  that  the  relief  granted  by 
the  decree  goes  beyond  the  allegations  of 
the  complaint.'  According  to  those  alle- 
gations, the  whole  title  was  vested  in  the 
appellant.  The  respondents  reserved  no 
right  In  the  real  estate,  present  or  future. 
Appellant  was  to  sell  the  property,  and, 
after  repayment  ot  the  moneys  expended 
and  advanced  by  him,  the  proflta  arising 
from  the  proceeds  were  to  be  divided. 
There  Is  nothing  to  show  that  the  trust 
alleged  cannot  be  enforced,  the  property 
Kold,  and  the  net  proceeds  divided.  The 
property  may  have  greatly  appreciated 
in  value  sinceit  was  conveyed  to  appellant. 
If  so,  ho  is  entitled  to  the  benefit  ot  a  sale, 
vvnicb.  under  this  decree,  he  would  not  re- 
wive. 


iSwprane  Ctnat  of  Calif  omta.    Dec  90,  1890.) 

In  bank.  Appeal  from  superior  court,  Bu 
Lots  Obiapo  couDty;  Jambs  P.  Bbbbit,  Judge. 

D.  3f.  Datnuu,  (T.  3f.  Osment,  W.  F.  HerHn. 
and  H.  L.  Oear,  ot  counsel,)  for  appellants.  E. 
W.  McKingtry,  John  J.  Roche,  Ja».  J.  WaunOre, 
and  Oroves,  Tum«r  A  Graoes,  (Hoggin  A  Vam 
JTeta,  o2  counsel,)  for  respondenL 

I*EB  CirBii.i(.  This  U  an  appeal  from  so  much 
of  the  ]udB:ment  rendered  In  tbe  above-entitled 
oausp,  and  oonsidered  in  No.  13,991,  tbis  day  de- 
cided, (ante,  427,)  as  requires  the  plaiatifls,  am 
a  condition  of  redeeming,  to  pay  interest  upon 
the  amount  determined  in  and  by  ttie  said  Judg- 
ment to  be  due  to  said  McLean.  Tbe  terms  of  Lbe 
contract  and  trust  declared  upon  fn  tlie  complaint 
cannot  be  complied  with,  without  the  paymoat 
of  such  Interest,  except  it  be  by  a  sale  of  the  land 
with  tbe  approval  and  consent  of  plaintiffs,  for 
rji  amoiut  wbich  shall  be  found  insufficient  to 
pay  both  principal  and  interest.  But  as  the  entire 
luagment  la  reversed  and  set  aside,  by  the  decis- 
ion in  said  case,  No.  I3,9S1,  filed  this  day,  tliere 
Is  nothing  left  to  be  determined  upon  tUs  appe&l, 
and  tbe  same  Is  dismissed. 

  (87  Cal.  S13) 

FiBKB  et  al.  T.  SoDLE.    (No.  18,314.) 
(Supreme  Court  qf  California.    Deo.  81,  1890.) 
Reai.-E8ti.tb  Bkokbr»— Couhissioss. 

L  In  an  action  by  real-estate  brokers  for  com- 
missions, it  appeared  that  defendant  placed  with 
them  for  sale  certain  lands  to  be  sold  at  945  par 
acre  net  without  the  crops,  or  947.60  per  acre  net 
with  the  crops,  the  brokers  to  have  as  oommls- 
sion  any  sum  they  could  get  above  these  figures. 
A  written  contract  of  sale,  withoat  reservation 
of  crops,  was  made  for  a  gross  sum  equal  to948.60 
per  acre,  but  the  court  found  that  the  actual  con- 
tract was  a  sale  at  $45  per  acre  withoat  the  orope, 
and  it  was  so  reported  to  defendant  The 
money  was  tendered,  and  a  deed  presented  for 
exeuution,  which,  however,  contained  no  reser- 
vatiouof  the  crops.  Defendantmadeno  objectioo 
on  this  aocount,  and  it  was  apparently  taken  for 
f^ntod  by  all  that  the  crops  would  not  pass;  but 
be  absolutely  refused  to  execute  Uie  deed,  or  pay 
tbe  commission.  Held,  that  plaintiffs  were  en- 
titled to  recover  93.50  per  acre  as  commissions. 

2.  Whether  plaintiff's  exceeded  Uteir  authw- 
ity  in  making  a  contractofsale,  instead  of  merely 
securing  a  purchaser,  was  Immaterial  in  an  ac- 
tion to  recover  tbelr  commfssiOD. 

8.  That  the  contract  of  sale  called  for  a  con-' 
ve;^anoe  **fr8e  of  all  incumbraooes"  did  not  re- 
quire a  deed  of  general  warranty  against  incum- 
brances, and,  if  it  did,  defeadEtnt  cannot  object 
on  that  ground,  wben  the  deed  presented  to  him 
was  only  an  ordinary  grant  deed,  and  he  then 
made  no  objection  either  to  the  fonn  of  tbe  con- 
tract or  the  deed. 

4.  The  fact  that  the  contract  bound  tbe  pur- 
chaser to  the  payment  of  the  price  only  by  for- 
feiting a  cash  payment  of  ^00  is  Immaterial, 
when  it  appears  that  a  tender  of  the  whole  iNrice' 
was  made. 

6.  The  fact  that  cash  was  tendered  obviates 
any  objection  on  tbe  ground  that  the  contract  of 
sale  did  not  require  cash  payment. 

6.  Tbe  fact  that  cash  was  .tendered  prevents 
any  defense  vu  the  ground  that  plaintUIs  were 
not  entitled  to  commissions  ui.til  the  price  was 
paid. 

7.  Tbe  fact  that  the  land  belonged  to  defend- 
ant's wife  is  immaterial,  since  be  gave  it  in  for 
sale  as  his  own,  and  plaintilTs  were  Ignorant  that 
it  was  not  his. 

In  bank.  Appeal  from  superior  court. 
Yolo  county;  C.  H.  Gabodtte,  Judge. 

Thomas  <ft  Hurst,  for  appellant.  Baker 
&  Grant,  for  respondents. 

WoKKS.  J.  Plaintiffs  are  real  estate  aud 
'Uebearlng  granted. 
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insurance  aKents.  Ttaeyclalm  that  tbe 
haidant  employed  them  to  sell  lor  bim  cer* 
talD  real  estate,  on  certain  terms  and  con- 
dltlona.  whlcb  tliey  fulfilled;  but  that. 
notwlthBtandlDg  defendant's  agreement 
to  pay  their  commlesione  (or  maklnK  the 
sale  whicl)  be  autborlBed,  he  has  refused 
to  pay  them,  and.  to  recovei'  what  Is  due 
them,  they  have  brought  this  suit.  They 
recovered  a  judgment  (or  the  sum  of  92,- 
1^.50,  with  interest  tbereon  from  tbe  6th 
day  ot  May,  1887,  and  costs,  from  whlcb, 
and  an  onler  refusing  a  new  trial,  this 
appeal  la  taken  by  the  defendant.  The 
contract,  or  agreement,  under  which  the 
plaintiffs  undertook  to  &ell  the  land  for  tbe 
defendant,  is  as  follows:  "This  writing, 
made  this  16th  day  of  April,  A.  D.  ish7, 
wltnesseth:  That  I,  W.  £f .  Soule,  of  the 
county  of  Yolo.  In  the  state  of  California, 
have  this  day  placed  with  Geo.  D.  Fiske 
&.  Co.,  for  sale,  the  following  property, 
of  which  I  am  the  owner  In  (««.  situate  in 

flection  ,  township  ,  range  , 

(see  plat,)  county  of  Yolo,  and  state  of 
California,  to-wit:  Consisting  of  abont 
600  aeren  o*  land,  being  tbe  southerly  half 
of  the  tract  known  as  the  '  Jno.  M.  Rhodes 
Rancbe '  In  Capay  valley.  Price,  $45.00  per 
acre  (net)  without  crops,  or  947-50  per 
acre  (net)  with  tbe  crop.  Terms  of  pay- 
ment as  buyer  and  seller  may  agree.  The 
said  property  to  remain  in  the  bands  of 
Geo.  D.  FIske  &  Go.,  (or  sale  or  exchange 
(or  thirty  days  from  tbe  date  hereo(,  and 
I  hereby  agree  that  If,  at  tbe  expiration  of 
that  time,  five  days'  notice  by  me  In  writ- 
ing of  tbe  withdrawal  has  not  been  given 
them,  this  agreement  shall  continue  In  full 
force  until  X  give  such  notice,  hereby  au- 
thorising Geo.  D.  Fiske  &  Co.  to  sell  tbe 
aforesaid  property  and  article,  with  pur- 
■chaser  for  the  same,  as  my  agents,  ac- 
cording to  price  and  terms  of  payment 
above  written,  or  any  price  or  terms  of 
payment  which  I  may  agree  to  take  other 
than  tbe  above,  and  agreeing  with  them 
that,  if  tbe  same  beeold  or  exchanged  dur- 
ing the  time  It  Is  in  their  hands,  no  mat- 
ter by  whom,  I  will  pay  them  a  commls- 
-sioo  of  all  I  receive  over  and  above  tbe 
price  above  mentioned  on  amount  of  said 
«ale  or  exchange.  And  I  further  authorize 
Geo.  D.  FIske  &  Co.  to  advertise  tbe  said 

property  to  the  amount  of  9  •    It  Is 

farther  understood  by  me,  before  signing 
this  agreement,  that  Geo.  D.  Fiske  &  Co. 
will  pay  out  of  their  commission  all  ex- 
penses <^  advertising  done  by  them.  W. 
H.  SotTLE.  [Real.]  [Endorsed:]  Wehore- 
"by  accept  and  agree  to  th?  terms  of  the 
within  Insirdment  this  16th  day  of  April, 
A.  D.  1887.  Geo.  D.  Fibre  &  Co."  Tbe 
■contract  of  sale  which  plaintiffs  made  with 
tbe  purchaser  Is  as  follows:  "f 500.00.  Re- 
ceived of  John  D.  Stephens  the  sum  of  five 
hundred  dollars,  ($500,)  the  same  being  a 
part  of  the  purchase  money  for  tbe  follow* 
ing  described  piece  or  parcel  of  land  situ- 
ate, tying,  and  being  in  Capay  valley,  Tolo 
-coun'ty,  Cal.,  formerly  known  as  part  of 
tbe  'John  M.  Rhodes  Tract,'  being  the 
same  land  bought  by  me  from  .John  M. 
Bbodes,  said  land  being  buundetl  on  the 
north  and  east  by  H.  Hammel  and  Cache 
•creek ;  on  the  south  by  Winters  and  Palm- 


er; and  on  tbe  west  by  the  west  line  of 
the  Raneho  Canada  De  Oapay,— contain- 
ing SOO  acres  of  land.  Tbe  fvmafning  por- 
tion of  tbe  purchase  money,  to-wIt,  the 
sum  of  $28,600.00,  to  be  paid  on  or  before 
the  12tb  day  of  May,  1887.  by  John  D. 
Stephens  or  hln  assigns.  In  cunslderation 
of  which  the  said  land  is  to  be  convijyed 
tree  of  all  Incumbrances  to  the  said  John 
D.  Stephens  or  his  assigns.  Dated,  Wood- 
land, Cal..  April  23.  1887.  W.  H.  Souus. 
By  Geo.  D.  FiscE  Co.,  his  agents."  The 
defendant  refused  to  convey  the  property, 
after  a  tender  of  tbe  money  specified  in 
this  agreement,  and  also  refused  to  pay 
the  plaintiffs  their  commisalonB. 

It  Is  contended  by  tbe  appellant  that 
the  plalotJffii  weranot  entitled  to  recover 
because  the  contract  of  sale  was  for  $^ 
per  acre  with  the  crops,  when  tbe  limit  of 
their  authority  to  sell  was  for  that  price 
without  tbe  crops,  and  $47.50  per  acre 
with  the  crops;  but  the  sale  was  made 
for  a  sum  In  gross  which  amounted  to 
more  than  $47.50  per  acre.  There  was  601 
acres  of  land,  and  it  was  sold  (or  $29,100, 
which  amounted  to  $48.41  per  acre;  ho 
that,  conceding  that  the  contract  of  sale 
Included  the  crops  growing  on  the  land, 
the  sale  was  for  more  than  the  highest 
amount  the  plaintiffs  were  required  to  sell 
for,  and  the  sale  was  not  beyond  their  au- 
thority. Tbe  sale  agreed  upon  was  tor 
$48.50  t)er  acre,  supposing  that  there  were 
600  acres  of  the  land,  bat  It  turned  out 
that  there  were  601  acres.  And  when  a 
tender  was  made  to  the  defendant,  it  was 
for  $48.50  more  than  the  written  agree- 
ment called  for,  so  as  to  cover  tbe  agreed 
price  for  the  additional  one  acre.  The 
court  below  found,  however,  that  the  sale 
was  for  $45  per  acre  without  the  crops, 
and  there  was  evidence  to  support  this 
finding  so  far  as  tbe  verbal  agreement  be- 
tween theplaintlffs  and  the  purchaaerwas 
concerned,  but  not  as  to  the  written  con- 
tract between  tbem.  Tbe  contract  bound 
the  defendant  to  c()nvey  the  land  without 
any  reservation  of  the  crops.  This  writ- 
ten contract  was  binding  on  the  defend- 
ant, it  tbe  plaintiffs  bad  the  power  to 
make  It,  nnlesa  corrected  on  the  ground 
that  by  mistake  It  was  not  In  accordance 
with  the  agreement  actually  made,  fn- 
der  its  finding  that  the  land  was  sold  for 
$45  per  acre  without  the  crops,  the  court 
allowed  the  plaintiffs,  as  commissions,  tbe 
difference  between  that  sum  and  the  sum 
of  $29,148.50.  The  plaintiffs  were  bonud 
by  their  agreement  to  account  to  the  de- 
fendant for  $47.50  per  acre.  If  the  crops 
went  with  the  land,  and  were  only  entitled 
to  the  balance  of  the  purchase  price  over 
and  abovethatsum  an  their  commissions, 
unless  the  defendant  waived  the  form  in 
which  the  agreement  to  wll  and  the  deed 
tendered  to  him  were  made.  We  hare 
seen  that,  by  the  terms  of  the  written 
agreement,  the  crops  most  go  with  the 
land.  Tlierefore,  the  amount  found  in  fa- 
vor of  the  plaintiffs  was  excessive  to  the 
amount  of  $2.50  per  acre  upon  the  601 
acres  of  the  land.  If  this  written  agreement 
was  to  be  looked  to  alone.  It  may  be 
that,- it  the  actual  agreement  was  as 
claimed  by  tbe  plaintiffs,  and  a  tender  and 
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a  demand  for  a  deed  con  Gaining  a  reeerra- 
tlou  of  the  growtng  crops  had  t>een  made, 
tbe  plaintiffs  could  recorertfae  full  amuunt 
claimed  in  anyevent.but  this  does  not  ap- 
pear to  have  been  dune.  Bat  there  is  an- 
other ground  upon  which  we  tbinlc  the 
plaintiffs  were  entitled  to  recover  the 
whole  amoont  of  their  commisBlonB.  The 
Bale  was  reported  to  the  defendant  as  a 
sale  at  $46  per  acre  without  the  crops. 
He  asked  tbe  plaintiffs  to  sell  the  crops  to 
tbe  parties  for  $2.50  per  acre  if  possible. 
Tbe  plainillfs  consented,  and  attempted 
to  do  so,  but  tbe  purcbneers  stated  that 
-tbey.did  not  want  the  crops,  and  refnsed 
to  buy  them.  The  form  of  deed  presented 
to  1  be  defendant,  when  a  conveyance  was 
demanded  ol  him,  was  ^n  ordinary  grant 
deed  wlthont  any  reservation  of  tbe  crops. 
But  the  defendant  did  not  refuse  to  con- 
summate tho  trade  on  the  ground  that 
the  deed  was  not  In  proper  form,  or  on  the 
groand  that  the.  sale  was  not  in  accord- 
ance with  tbe  written  anthority  given  by 
bim.  Tbe  evidence  shows  clearly  that  it 
was  the  understanding  of  all  the  parties, 
the  purchaser  included,  that  the  crops 
were  not  to  pass.  If  any  such  objection 
bad  been  made,  there  can  be  no  doobt 
that  a  deed  containing  the  necestiary 
rpservatlon  would  have  been  accepted. 
It  sei'ma  not  to  have  been  observed  by  any 
of  the  parties  at  tbe  time  that  tbe  con- 
tract of  sale  or  the  deed  proffered  were 
not  In  the  form  necessary  to  carry  out  the 
agreement  of  the  parties.  Tbe  defendant 
refused  absolutely  to  consummate  tbe  sale 
or  to  negotiate  with  reference  to  It.  It  Is 
perfectly  apparent  that  the  fact  tliat  the 
contract  and  deed  were  not  in  proper  form 
bad  nothing  whatever  to  do  with  his  re- 
fusal tu  execute  the  deed.  This  being  the 
case,  he  should  not  be  allowed  to  offer 
.  that  as  an  excuse  lor  not  complying  vrith 
his  contract  by  way  of  defense  to  this  ac- 
tion. 

It  is  contended  by  the  appellant  that 
tbe  contract  given  by  tbedefendant  to  the 
plaintiffs  did  not  authorise  tbe  plaintiffs 
to  sell  the  land  or  to  bind  tbe  defendant 
by  their  agreement  to  sell  it,  but  only  to 
secure  a  purchaser.  This  might  be  ma- 
terial If  the  action  were  by  the  purchaser 
to  enforce  a  specific  performance  of  the 
agreement  to  convey,  butit  is  wholly  im- 
material In  this  case  whether  the  power 
nf  tbe  plaintiffs  was  to  sell  or  merely  to 
procure  a  purchaser.  They  complied  with 
tbelr  part  of  tbe  contract.  If  tbe  defend- 
ant did  not  see  proper  to  convey  to  the 
purchaser  they  bad  procured,  this  was  no 
reason  why  he  should  not  pay  their  com- 
missions. It  Is  Immaterial  that  tbe  plain- 
tiffs in  th^r  complaint  construed  and 
treated  this  as  a  power  to  sell,  even  con- 
ceding that  it  was  not.  Tbe  contract  was 
set  out  and  made  a  part  of  tbe  complaint, 
and  entitled  them  to  whatever  was  au- 
thorized by  lt«  terms  and  thefacts  proved. 
The  alli^gatione  were  sufUcient  to  entitle 
them  to  recover  as  mere  brokers.  Dolan 
V.  Scanlan,  57  Cal.  2B1.  It  is  claimed  by 
the  appellant  that  the  authority  given  by 
tbe  contract  was  revoked  before  the  sale, 
was  made;  but  tbe  court  found  to  tbe 


contrary,  and  there  was  evidence  to  rap- 
port the  flodlog. 

It  is  further  contended  that  tbe  contract 
of  sale  was  not  within  tbe  power  of  the 
plaintiffs  because  It  required  tbe  defend- 
ant to  con  vey  by  general  warran  ty 
against  all  incumbrancea.  But  the  evi- 
dence sbowB  that,  when  the  tender  was 
made,  no  such  deed  was  demanded,  nor 
do  we  think  the  contract  required  any 
such  deed.  The  deed  demanded  was,  as 
we  have  said,  an  ordinary  gruntdeed,  and 
Its  form  was  not  objected  to,  nor  was 
there  any  claim  that  tbe  property  was  In- 
cumbered, or  that  there  was  any  reafton 
why  tbe  plaintiff  could  not  or  should  not 
execute  such  a  deed.  It  is  also  Insisted 
that  tbe  contract  was  unfair  and  not 
mutual,  because  the  parchaser  was  not 
bound,  in  any  way,  to  pay  the  purchase 
money,  except  by  a  forfeiture  of  the  foUO 
cash  payment.  But  this,  if  so.  Is  imma- 
terial. The  whole  purchase  money  was 
tendered  to  tbe  defendant  when  a  deed 
was  demanded  of  bim.  and  before  this  com- 
mission was  demanded.  It  is  further 
claimed  that  the  sale  was  not  made  with- 
in tbe  time  limited  by  the  contract.  Thla 
Is  based  upon  the  assumption  that  pay- 
ment of  the  purchase  money  was  neces- 
sary to  constitute  a  sale,  which  is  not  nec- 
essarily BO.  Tbe  purcbaeer  could  not  be 
expected  to  pay  tbe  pnrcbaae  money  be- 
fore receiving  a  conveyance.  Counsel  say 
that  the  contract  required  a  sale  for  cash. 
This  we  think  Is  not  so.  By  the  terms 
of  the  contract  the  terms  of  payment  were 
to  be  "as  buyer  and  seller  may  agree. "  U 
this  iB  to  be  construed  as  reeervfng  to  tbe 
defendant  the  right  to  agree  In  person  up- 
on the  terms  of  payment.  It  Is  still  clear 
that  it  did  not  impose  upon  the  plaintiffs 
tbe  duty  of  selllngforcash.  Besides,  there 
could  be  nu  reasonable  objection  to  tbe 
terms  of  payment  when  cash  was  ten- 
dered, and  no  such  objection  was  made  to 
tbe  consummation  of  tbe  sale. 

Again,  it  is  contoided  that  the  plalntdffs 
were  not  entitled  to  recover  until  tbe  pur- 
chase money  was  paid.  It  may  be  con- 
ceded that  this  would  be  so  if  the  puz^ 
chaser  had  failed  to  pay  tbe  purchase 
money,  but  the  defendant  could  hardly 
defend  on  this  ground  when  the  porcbaae 
money  was  not  paid,  solely  because  he  re- 
fused to  accept  It.  It  appears  from  tbeev- 
Idence  that  the  title  to  the  property  was 
not  In  tbe  defendant,  but  In  his  wife.  Tbla 
was  notmaterial.  Hegave Ittothe plain- 
tiffs to  sell  as  his  property, sostated  In  bis 
contract,  and  tbe  evidence  Is  to  the  effect 
and  the  court  found  that  tbe  plaintiffs  had 
no  knowledge,  until  after  they  bad  made 
thesale.tbattbe  tltlewaanot  in  him.  Co- 
der such  clrcorastances  his  want  of  title 
could  not  affect  the  plafntiftto*  right  to  re- 
cover their  commissions.  The  euart 
found  on  all  tbe  material  issues.  AH  (rf 
the  findings  necessary  to  a  recovery  ara 
sustained  by  the  evidence,  and  tbey  anp- 
port  the  Judgment.  Judgment  and  order 
affirmed. 

We  concur:    Shabpstbih,  J.;  UcF^ 

LAND,  J.  i  FaTEBBON,  J.S  TBOBHTOH.J. 
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HATBmBTBB  et  *1.  T.  SUPKBIOB  CJOUBT  OP 

TBB  GrXT  -Am  County  op  Sah  Fbancib- 
oo.   (No.  18,709.) 

(Supreme  Court  of  Caliifomia.  Deo.  SO,  189a) 
CosTBMPT — Writ  or  Pbohibition-— Bicbivbbs. 

1.  Under  a  writ  of  prohibition  to  a  Jadge  en- 
Joining  him  from  interfering  with  petitioners* 
possession  of  certain  property,  either  tlirough  a 
certedn  reoeirer  appointed  by  him  or  otherwise, 
the  lodge  is  pruiltj^  of  contempt  if  the  receiver 
acts  in  violauon  of  the  writ,  and  the  lodge,  with 
knowledge  of  the  receiver's  prooeedlngs,  refrains 
trom  esnoisiug  his  power  to  oontrol  t&nn. 

9.  Where  the  appointment  of  a  receiver  is 
void  as  being  in  excess  of  the  Jorisdlction  of  the 
ooart,  and  the  receiver  is  advised  by  a  prelimi- 
nary writ  of  prc^ibltion  that  the  vaSdity  of  the 
ivooeedings  in  the  matter  of  the  receivership  are 
(diallengea  onjnrisdlotlonal  grounds,  the  receiver, 
having  at  the  time  at  the  service  of  aaoh  writ  at 
meet  only  a  mixed  or  scrambling  possession  of 
the  property,  will  be  goll^  of  contempt  in  there- 
after mtegnteriur  with  the  possession  ot  peti- 
tioners contz-ary  to  the  terms  of  the  writ. 

Thobntok,  J.,  dissenting. 

In  bank.  Proceedings  to  punieb  forcnn- 
tempt.  For  decision  on  application  for 
writ  of  prohibition,  see  24  Pac.  Bep.  121. 

Beattt,  C.  J.  The  application  for  a 
peremptury  writ  of  prohibition  herein, 
and  the  charge  that  the  Judge  of  the  Bup&- 
liur  court  and  his  receiver  had  violated 
the  InJonetloD  contained  in  the  prelim- 
inary or  alternative  writ,  and  had  thereby 
committed  a  contempt,  were  heard  and 
submitted  together.  In  our  opinion  filed 
at  the  time  uf  deciding  tlie  cause;,  (see  K4 
Cul.  327,  24  Pac.  Rep.  121,)  we  stated  very 
fully  all  the  facts  necessary  to  be  consid- 
ered in  deciding  upon  the  charge  of  con- 
tempt, excepting  only  those  relating  to 
the  character  and  extent  of  Mr.  Reddy's 
possession  of  the  refinery,  etc.,  at  the  time 
he  was  served  with  the  alternative  writ. 
Avoiding,  as  far  as  possible,  any  repeti- 
tion of  that  statement,  we  proceed  to  con- 
sider whether  the  charge  of  contempt  has 
been  made  oat.  That  Mr.  Reddy  did 
Interfere  with  -  the  possession  and  con- 
trol by  petitioners  of  the  refinery  and 
other  property  claimed  by  them  in  their 
own  right,  and  described  In  our  writ; 
that  he  did  Interfere  with  the  conduct 
and  bnsiness  of  the  same;  and  that  he 
did  continue  to  exercise  with  respect  there- 
to all  the  powers  granted  in  the  order 
appointing  him  receiver,  after  service  of  our 
writ,— Is  conceded;  and  it  is  also  con- 
ceded that  the  judge  of  the  superior  court, 
after  like  notice,  entirely  and  purposely 
abstained  from  any  interference  with  his 
proceedings.  But  it  is  contended  In  behalf 
of  the  recover  that  before  he  hud  any  notice 
fif  our  order  he  was  In  complete  and  abso- 
lute possession  of  all  the  property  claimed 
by  the  respondents,  and  that  his  subse- 
qoent  dealings  with  it  were  only  such  as 
were  necessarily  incumbent  upon  him  by 
reason  of  such  possession.  In  behalf  of 
the  judge  It  Is  -claimed  that  the  effect  of 
oor  writ  was  to  deprive  him  of  all  control 
and  direction  of  the  receiver,  and.  conse- 
quently, to  absolve  blm  from  any  respon- 
sibUll7  for  bis  acts.  This  claim  of  exemp- 
tion from  responsibility  on  the  part  u( 
V.25P.&0.7— 28 


the  judge  cannot  be  allowed.  The  object 
and  purpose  of  onr  order  and  writ,  ex- 
pressed in  the  plainest  terms,  (84  Cal.  861, 
34  Pac.  Bep.  1210  was  to  retrain  the  ac- 
tion of  the  court.  It  was  addressed  di- 
rectly to  the  Judge,  and  only  indirectly, 
through  him,  to  the  receiver.  Both  were 
bound  by  it,  but  it  was  nevertheless  the 
duty  of  the  principal  to  see  that  the 
agent  obeyea  It,  and,  whatever  the  re- 
ceiver did  In  violation  of  its  terms,  the 
judgemust  answer  for.  If,  with  knowledge 
of  his  agent's  proceedings,  be  refrained 
from  exercising  bis  undoubted  power  to 
control  them.  And  such,  as  we  have  seen, 
is  the  case.  The  whole  matter  to  be  de- 
termined, therefore,  Is  the  correctness  of 
the  receiver's  position;  /.  e.,  that  he  was 
in  full  possession  before  he  had  any  notice 
of  the  Injunction,  and  that  he  did  nothing 
thereafter  except  to  preserve  things  In  atatn 
quo.  Ho  contends  that  Trom  the  after- 
noon of  FebruMry  17th  he  was  In  full,  com- 
plete, and  absolute  possession  ot  the  re- 
finery, shops,  and  offices,  and  was  oiUy 
impeded  and  interrupted' in  his  control  of 
some  ot  the  personal  property  therein. 
The  assumption,  however,  upon  which  he 
builds  his  entire  argument  is  that  he  was 
acting  under  a  valid  appointment,  and 
bad  a  lawful  right  to  do  everything  that 
he  attempted  to  do;  and,  since  its  basis  Is 
swept  away, there  is  little  lettof  the  argu- 
ment. We  have  decided— and  we  have  iu> 
doubt  of  the  correctness  of  that  decision— 
that  the  appointment  of  Mr.  Reddy,  and 
all  the  proceedings  In  the  matter  of  the  re- 
ceivership, were  void.  Therefore,  when  be 
entered  Into  the  refinery,  shops,  and 
offices,  he  did  so  as  a  mere  trespasser, 
without  any  lawful  warrant  whatsoever, 
and  all  his  acts  In  attempting  to  obtain 
possession  must  be  viewed  in  that  light. 

We  do  not  wish  to  be  understood  as 
conceding  that  Mr.  Reddy 's  acts,  even  If 
his  appointment  had  been  valid,  would 
have  been  entirely  justifiable.  We  are  not 
called  upon  to  decide  how  summarily  a 
receiver  lawfully  appointed  may  proceed 
In  wi-estiog  the  possession  of  profierty, 
specifically  described  in  the  order  appoint- 
ing him,  out  of  the  hands  of  strangers  to 
the  action  claiming  it  In  their  own  right. 
We  had  supposed  that  In  such  case  it 
would  b6  bis  duty  to  abstain  from  the 
exercise  of  anything  like  force;  that,  if  be 
found  the  claim  of  ownership  and  posses- 
sion by  a  third  party  to  be  made  in  good 
faith,  be  would  report  the  matter  to  the 
court,  and,  it  he  proceeded  further,  do  so 
only  by  an  action  for  the  recovery  ot  the 
property,  II  be  was  satisfied  that  such 
claim  was  a  sham,  and  the  possession  by 
such  stranger  held  by  collusion  with  (or 
as  a  mere  agent  or  servant  of)  a  party 
bound  by  the  order,  that  be  wuuld  still 
report  the  facts  to  the  court,  and  have 
the  persons  resisting  his  authority  cited 
to  answer  for  contempt;  and  that  after 
a  hearing  upon  the  citation  the  court 
would  not,  unless  In  a  plain  case,  order  a 
writ  of  assistance  to  dispossess  such  par- 
ties, but  would  direct  an  action  to  be 
brought  so  that  their  rights  might  be  fully 
and  fairly  litigated.  But.  as  we  have 
said,  these  are  matters  which  we  are  not 
called  upon  to  decide  here,  and  we  have 
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glTeo  this  very  general  expreselon  of  our 
views  only  In  order  not  to  seem  to  acqui- 
esce In  tbe  proposition  so  strenaously 
nrged  by  coanset  to  the  effect  that  In  tbe 
case  supposed  it  Is  tbe  rif^ht  and  duty  of 
the  receiver  to  take  the  pi-operty  refcard- 
lesR  of  the  claims  and  possession  of  third 
parties;  that  It  Is  tbeir  duty  to  yield  un- 
questioning obedlmce  to  his  commands, 
surrender  possession  of  the  property,  and 
petition  the  court  for  leave  to  sue  for  Its 
recovery.  The  question  here  is  much  sim- 
pler. It  Is  whether  Mr.  Reddy  and  his  men, 
I'eKt^rded  as  mere  naked  trespassers,  en- 
tering without  any  sort  of  lawful  war- 
rant, had,  prior  to  tbe  boor  of  3  o'clock  p. 
M.,on  Febrnary  18th,  succeeded  In  oneting 
the  petitioners  from  their  lawful  posses- 
sion uf  the  refinery,  Hhope,  etc.,  and  In 
gaining  so  full  and  complete  a  possession 
themselves  as  to  Jnstify  their  subsequent 
pruceedinga.  The  testimony  bearing  upon 
this  point  is  quite  voluminous,  and  to 
some  extent  cunfllctinK,  though  not  more 
so  than  might  naturally  have  been  expect- 
ed, considering  the  opposite  points  of  view 
from  which  tne  occurrences  at  the  refinery 
were  viewed  by  those  who  participated  in 
and  have  testified  regarding  them.  It  ap- 
pears that  Mr.  Seddy,  armed  with  tbe 
commission  from  the  superior  court,  and 
attended  by  a  number  of  men,  acting  in 
obedience  to  bis  <irder8,  entered  the  refin- 
ery on  tlie  afterooQ  of  February  17th,  stat- 
ed tbe  authority  under  which  be  assumed 
to  act,  declared  himself  In  possession,  or- 
dered the  sn[)erin  ten  dent  of  the  works  to 
Bhut  them  down,  disposed  his  men  about 
the  buildiog,  and  stopped  the  delivery  of 
sugar  then  in  progress.  The  superintend- 
ent, however,  refused  to  take  any  orders 
from  Mr.  Reddy,  referred  him  to  Mr. 
Mott,  the  general  agent  of  the  petitioners, 
and  asserted  their  claims  to  tbe  property. 
There  Is  no  doubt  that  the  superintendent 
and  his  foreman  were,  to  some  extent. 
Intimidated  by  the  sudden  Irruption  of 
Mr.  Reddy  and  bis  men,  and  the  threat 
of  arrest  and  punishment  if  they  refused 
to  submit;,  and,  no  doubt,  they  did  make 
use  of  various  temporizing  expedients  in 
orderto  maintuln  thelrgrouud  without  re- 
sorting to  open  and  violent  resistance,  but 
they  neither  left  the  building  nor  acknowl- 
edged Mr.  Reddy's  authority.  The  dis- 
pute ended  at  last  in  a  sort  of  truce  for  the 
night,  both  parties  remaining  on  the 
ground,  the  Huperint^ndent  being  allowed 
until  next  day  to  take  legal  advice  and 
determine  n  bether  be  would  yield  the 
pOKsession  or  not.  Anting  upon  the  ad- 
vice he  received,  the  superintendent  noti- 
fied Mr.  Reddy  the  next  day  that  he  would 
continue  to  resist  him  by  all  means  short 
of  force,  whereupon  Mr.  Reddy  applied 
to  tiiecourtfur  the  assistance ofthesheriff. 
In  the  affidavit  which  he  presented  to  the 
court  for  that  purpose,  and  which  was,  as 
Ik  evident,  framed  upon  bis  theory  as  to 
the  validity  of  his  appointment,  and  tbeeo- 
tire  regularity  of  his  proceedings,  he  statf« 
that  he  has  entered  into  posisesHion  of  the 
refinery,  but  that  H.  C.  Mutt  and  R.  H. 
Sprague  (the  general  agent  and  superin- 
tendent of  petitioners)  are  Impeding,  hin- 
dering, and  delaying  him  In  the  discharge 
of  his  duties  as  receiver,  and  are  refusing 


to  allow  him  to  take  Into  hte  possewlon 

and  control  certain  property  situate  on 
the  premises-  This  affidavit,  a^  an  asser- 
tion of  possession,  Is  almost  felu  de  ae  in 
Itself,  and  would  have  been  quite  so  If  It 
had  disclosed  the  further  and  undisputed 
fact  that  Mott  and  Sprague  were  really 
Impeding  and  hindering  tbe  receiver  by 
their  aaaertlon  of  and  their  attempt  to 
uphold  thejpofweesloQ  and  right  ol  the  pe- 
titioners. Evidently,  too,  the  superior 
Judgeattacbed  leas  Impcirtance  tothe  legal 
conclusion  stated  In  the  affidavit  than  to 
the  facta  by  which  It  was  qualified;  for,  by 
tbe  terms  of  his  order  to  the  sbetiff,  that 
officer  was  commanded  to  do  what  was 
neueasary  to  place  Mr.  Reddy  in  exclusive, 
fall,  and  complete  posaession.  The  sheriff, 
in  the  return  which  he  aabeequently  made 
of  tills  order,  aeems  to  have  fallen  back  on 
the  theory  of  the  afildarit,  that  Mr.  Reddy 
was  In  possession  of  the  refinery,  though 
Impeded  and  Interfered  with  by  certain  per- 
BufkS  whom  be  fouud  on  tbe  premise^  and 
who  at  his  request  retired  therefrom, 
leaving  Mr.  Reddy  Id  peaceful,  undis- 
turbed, and  undisputed  possession.  He 
does  not  difidose  who  these  persons  were, 
but  the  testimony  shows  that  the  Buperin- 
tendent  and  foreman  of  the  rMinery  were 
meant.  When  Mr.  Reddy  and  the  sheriff 
came  back  on  the  18th,  armed  with  a  new 
order,  Mr.  Sprague  and  his  foreman  did 
retire  from  the  building  In  obedience  to 
tbeir  demand,  but  almost  Immediately  re- 
turned. There  Is  a  conflict  of  testimony 
as  to  the  tennH  upon  which  they  re-en- 
tered. Mr.  Reddy*s  testimony,  in  which 
he  is  corroborated  by  othei-s,  is  that  they 
came  back  at  bis  request  to  take  cure  of 
the  large  amount  of  sugar  then  In  solu- 
tion, under  a  promise  to  obey  his  orders, 
and  shut  down  the  worka  as  speedily  as 
that  could  be  done  without  too  serious 
loss.  They,  on  the  other  hand,  claimed 
that  they  only  promised  not  to  oppose 
Mr.  Reddy's  ordera,  and  declared  their 
purpose  to  remain  on  the  premises  in  the 
Interest  of  tbe  petitioners,  and  in  their 
pay.  It  is  not  necessary.  In  our  opinion, 
to  reconcile  tbis  conflict  id  the  testlinony. 
which  In  all  probability  is  mainly  due  to 
the  different  construction  given  by  the  two 
parties  to  what  was  actually  said.  We 
will  assume  that  the  arrangement  was 
such  as  Mr.  Reddy  states  It  to  have  been, 
for  even  then  he  did  not  get  complete  pos- 
session. The  only  two  persons  removed 
from  the  premises,  or  who  acknowledged 
Mr.  Reddy's  authority,  were  Mr.  Sprague 
and  his  foreman.  Mr.  Mott,  the  general 
agent,  was  in  a  position  of  authority  over 
them,  and  over  more  than  a  hundred  oth- 
er employes  then  on  the  premises,  none  ol 
whom  wera  removed,  and  none  of  wh4>m 
ever  retteived  or  obeyed  any  order  from  Mr. 
Reddy  before  be  was  enjoined,  and  all  of 
whom  continued  thereafter  in  tbe  pay 
and  service  of  the  petitioners.  Mr.  Mott. 
it  is  true,  was  not  at  the  refinery  while 
the  sheriff  was  there,  but  he  had  been 
there  before,  resisting  Mr.  Reddy,  and  he 
returned  afterwards,  nnd  renewed  hia  re- 
sistance, so  that  Mr.  Reddy  was  compelled 
to  remove  him  by  force,— o  very  gentle 
force.  It  Is  true,  but  It  would  no  donbt 
have  been  greater  U  there  had  been  greats 
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erreetotance.  Td  the  meantime  Mr.Beddy 
bad  been  served  with  our  writ,  and  Mr. 
Spragne  had  disclaimed  his  Aothority, 
and  contrary  to  his  orders  had  put  a 
largQ  additional  amoant  of  sagar  In  solu- 
tion. This  being  the  facta,  It  Is  clear  that 
there  was,  In  the  beet  riew  lor  the  re- 
spondents, a  mixed  and  scrambling  pos- 
session of  the  refinery.  In  which  case  the 
legal  seisin,  as  it  always  does,  attached 
Itself  to  the  right  of  possesalon.  The  re* 
suit  was  that  Mr.  Beddy  found  himself  in 
the  position  of  being  obliged  tu  decide,  at 
his  peril,  whether  his  authority  was 
valid  or  not,  and,  as  soon  as  service  was 
made  upon  the  superior  Judge,  at  a  later 
hour  on  the  same  day,  be  was  placed  in 
the  same  position.  A  copy  of  the  petition 
for  the  writ  of  prohibition,  oor  order  for 
the  writ,  and  the  writ  itself,  were  all 
served  together,  and  by  them  the  respond- 
ents were  fnlly  advised  that  the  validity 
of  their  proceedings  was  challenged  upon 
JurlBdictional  grounds,  and  that  until  our 
fnrther  order  they  must  suspend  their 
proceedings  agalnsttheproperty described 
in  the  writ.  Their  claim  to  be  in  posses- 
sion of  the  refinery,  and  especially  their 
sright  tu  discharge  the  superintendent  of 
the  petitioners,  and  put  abotber  in  bis 
place,  stop  the  delivery  of  sugar,  and 
close  down  the  worlis,  depended  upim  the 
jurisdiction  to  appoint  a  receiver.  II  that 
proceeding  was  void,  th^*  were  bound  to 
withdraw  from  the  reflnery,  shops,  office, 
etc.,  and  leave  the  petitioners  unmolested. 
If,  on  the  other  hand,  the  appointment  of 
the  receiver  was  valid,  they  might  main- 
tain the  Bt&taB  quo,  and  perhaps  were  Jus- 
tified In  doing  the  other  things  above 
mentioned.  Being  In  this  situation,  they 
did  right  in  taking  legal  advice,  but  the 
-  fact  that  they  did  so.  and  acted  upon  It 
in  good  faith,  does  not  wholly  relieve 
them  from  the  consequences  of  the  actual 
disobedience  of  which  they  were  guilty. 
Tbey  were  advised  that  the  possession  of 
the  receiver  was  lawful  and  complete,  and 
that  be  must  do  all  that  he  subaequeutly 
did.  They  were  also  advised  that  the  su- 
perior Judge  could  not  Interierewith  or 
control  the  acts  of  the  receiver  pending 
the  liearing  of  thecause.  This  advice  was 
erronnous,  but  we  have  no  doubt  that  it 
was  given,  accepted,  and  acted  upon  lu 
good  faith,  and,  therefore,  that  the  re- 
spondents, though  technically  guilty  of 
contempt,  did  not  Intend  any  disrespect 
to  the  court,  or  any  infraction  of  its  or- 
ders, and  that  they  should  nut  be  pun- 
ished otherwise  than  by  a  nominal  fine. 
The  finding  of  the  court  Is  that  William  T. 
Wallace,  judge  of  the  superior  court,  and 
Patrick  Roddy.  Esq.,  did  on  the  18th  day 
of  February,  1890,  and  on  various  days 
thereafter,  violate  our  injunction  herein 
IsHued  and  served  un  said  I8th  day  of 
Febrnary,3890,  by  continuing  in  and  about 
tbe  refinery  and  other  property  in  said 
writ  described,  and  by  Interfering  with 
tlie  petitioners  intbeconduct  of  their  busi- 
ness therein,  and  uld  tbei-eby  disobey  oor 
lawful  order  and  writ,  and  were  therein 
xuilty of  acontemptof  this  court.  Where- 
fore it  is  ordered  that  said  William  T. 
Wallace  and  Patrick  Reddy  be,  and  each 
of  them  iB,  hereby  fined  In  the  sum  of  910. 


We  concur:  Fox,  J.;  Sharpsteih,  J.; 

MCFARLAND,  J.  ;  PATBRSON,  J. 

Thobnton.J.  I  dissent.  There  Is  no  evi- 
dence of  contempt  committed  by  either 
party  in  this  case. 

  (87  Cal.  SM) 

Bishop  t.  HcKinlkt.  Judge.  (No.  13,845.) 
iavpnme  Oowrt  qf  OaJ^omla.  Deo.  20,  1890.) 
SunHV  DoHAiH  —  JDBUDioTKnr— Fbohibition— 
SaVMBs. 

1.  Code  Civil  pToc.  CaL  pt  8,  tit  ^  relat- 
ing prooeedlo^  had  In  the  ezerolse  of  emlDent 
domain,  provides,  in  section  124S,  that  "all  pro- 
oeedings  under  this  title  must  be  brought  in  the 
superior  oonrt  ot  the  county  In  which  the  prop- 
erty is  situated;"  and  section  1238  provl'les  that 
the  power  may  be  exercised  for  the  sewerage  of 
any  incorporated  city,  among  other  purposes. 
The  municipal  corporation  act  of  March  la,  1883, 
c.  7,  $  870,  provides  that  when  it  is  necessary 
that  ttie  olty  aSalX  take  private  property  for  a 
sewer,  "and  tbe  board  of  tmateea  cannot  agree 
with  the  owner  thereof  as  to  the  price  to  be  paid, 
the  trustees  may  direct  proceedings  to  be  had," 
etc  Held,  that  the  authority  of  the  superior 
ooun  to  entertain  such  proceedings  is  derived 
from  the  Code  and  not  ftvm  the  munioipal  corpo- 
ration act,  and  hence  the  absence  of  the  clroum- 
stances  under  which  that  act  authorizes  such  pro- ' 
oeedings  to  be  had  goes  to  the  rightoC  the  trustees 
to  maint^n  them,  and  not  to  the  jurisdiction  of 
the  court. 

3.  In  suoli  proceedings  to  condemn  the  right 
of  way  tor  a  sewer,  the  fact  that  luabili^  to 
agree  with  the  owner  of  the  laud  as  to  the  price, 
^d  an  order  from  the  tmstees  to  begin  the  pnv 
oeedings,  are  not  alleged,  or  are  not  proved,  is 
no  ground  for  appllcatloa  for  the  writ  of  prohi- 
bition, but  its  raceot  is  tor  the  determinatfou  of 
the  trial  court  on  demurrer  or  plea. 

In  bank. 

Garber,  Boatt  &  Bishop,  (Stepbea  M. 
Wbfte,  of  coaasel,)  for  appellant.  John 
Hajrnea  and  Thomas  iittcbeU,toT  respond- 
ent. 

Fox,  J.  This  is  a  petition  for  a  writ  of 
prohibition  to  restrain  the  superior  court 
of  the  county  of  Los  Angeles,  McKlnley, 
Judge,  from  further  proceedings  against 
the  petitioner.  In  a  certain  action  pending 
In  that  court,  wherein  tbe  city  of  Pasade- 
na, Is  plaintiff,  and  tbe  petitioner  herein, 
and  several  other  persons,  including  tbe 
county  of  Los  Angles,  are  defendants, 
brought  for  tbe  purpose  of  acquiring  by 
condemnation  a  right  of  way  lor  a  sewer 
along  and  in  certain  of  the  coun  ty  roads 
of  said  county  of  Los  Angeles.  The  city 
of  Paaadena  la  a  municipal  corporation 
of  tbe  sixth  class,  organized  and  exist- 
ing under  the  provisions  of  chapter?  of  the 
act  of  the  le^slature,  entitled  "An  act 
to  provide  for  the  organization,  Incorpo-  ■ 
ration,  and  government  of  municipal  cor- 
porations, "approved  March  18,1883.  For 
the  purpose  ot  providing  drainage  tor  the 
city,  and  protecting  tbe  health  ot  the  in- 
habitants thereof,  she  has  devised  and 
adopted  a  system  of  sewerage,  and  se- 
cured a  considerable  tract  of  land  situate 
outside  of,  and  a  considerable  distance 
from,  the  corporation,  as  a  place  for 
tbe  discharge  of  the  sewage  ot  the  city, 
called  the  "Sewer  Farm,"  and  has  com- 
menced tbe  construction  ol  a  main  sewer 
tbrougb  certain  streets  of  the  city,  and 
contemplates  continuing  the  same  through 
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certain  oi  the  public  blehwayBol  tbecoim- 
ty,  from  the  city  to  said  sewer  farm. 
The  right  of  way  haB  beeo  granted  by  the 
board  of  Bttpervlsore ol  thecoonty  for  said 
sewer,  through  the  necessary  highways, 
for  a  portion  of  the  distance,  but  there  ia 
one  highway  through  which  the  city  au- 
thorities declare  that  it  is  necessary  to 
construct  the  same,  the  fee  of  which  is  is 
uot^  vested  in  the  county,  but  the  county 
has  a  grant  of  the  same  "  lor  the  purposes 
nl  a  highway,  but  for  no  other  purpose; " 
or  in  other  words,  a  mere  easement,  and 
to  secure  the  right  of  way  for  this  sewer 
In  that  highway,  which  constitutes  a  part 
of  the  route  of  the  sewer,  the  action  was 
brought,  the  further  prosecution  ul  which 
It  is  now  sought  to  prohibit.  It  is 
claimed  on  the  part  of  the  petitioner  here, 
who  Is  the  owner  of  a  tract  of  land  situate 
on  the  east  side  of  the  road  or  highway 
along  which  the  right  of  way  Is  sought  to 
be  secured  by  condemnation,  -and  who 
owns  the  fee  to  the  center  of  the  road,  and 
covering  that  part  of  the  road-way  in 
front  of  her  lot  under  which  the  sewer  Is 
to  be  laid,  that  the  court  has  no  jurisdic- 
tion to  entertain  the  case,  or  to  render  or 
enforce  any  Judement  therein,  because  It 
Is  not  alleged  or  shown  that  the  city  au- 
thorities were  unable  to  agree  with  her 
for  the  right  of  way,  and  because  it  does 
not  apx>ear  from  the  record  of  the  pro- 
ceedings of  the  city  council  that  It  ever  au- 
thorized the  commencement  of  the  action. 

The  question  then  Is  whether  the  ab- 
sence of  the  existence,  or  the  want  of  aver- 
ment or  proof,  of  these  two  facts,  or  either 
of  them,  deprives  the  court  below,  re- 
spondent here,  of  all  Jurisdiction  to  enter- 
tain,  hear,  or  determine  the  action,  or 
whether  they  simply  go  to  the  question 
of  the  right  of  the  plaintiff  in  the  action 
to  institute  and  maintain  the  same,  and 
to  recover  therein.  If  they  deprive  the 
court  of  Jurisdiction  to  entertain  the  ac- 
tion, and  to  hear  and  determine  the  rights 
of  the  parties  therein,  so  thnt  it  is  acting 
upon  the  complaint  filed  therein  wholly 
without  Jurisdiction,  then  It  would  seem 
that  the  petitioner  here  might  be  entitled 
to  relief  by  prohibition :  but  if, on  the  oth- 
er band,  it  has  Jurisdiction  to  entertain 
the  action  for  cundemnatlnn  su  com- 
menced before  it,  and  these  are  merely 
<|uestions,  upon  which,  among  others,  it 
may  be  called  upon  to  adjudicate  In  the 
course  of  the  proceeding  before  It,  then 
the  mere  fact  that  it  reaches  an  erroneous 
conclusion  upon  tbese  questions,  or  either 
of  them,  will  not  entitle  plaintiff  to  the 
writ  of  problbtlon,  but  the  error,  it  it  be 
one,  will  be  subject  to  review  upon  ap- 
peal. ChapterToftbemunlcipal  incorpora- 
tion act  referred  to  Is  the  one  which  pro- 
vides for  the  organisation,  powers,  and 
government  of  municipalities  of  the  sixth 
class.  Section  84)2  of  that  act,  found  in 
that  chapter,  (St.  1883.  p.  269,)  gives  to 
the  board  of  trustees  power  •  •  •  to 
construct,  establish,  and  maintain  drains 
and  sewers.  Section  870,  (page  27:^,)  so 
far  as  It  relates  to  the  subject-matter  of 
this  question,  reads  as  follows:  **  When- 
ever It  shall  become  necessary  for  the  city 
or  town  to  take  or  damage  private  prop- 
erty lor  the  purpose  of    •  •  •  rights  of 


way  for  drains,  sewers,  and  aqueducts, 
*  *  *  and  the  board  of  trustees  cannot 
agree  with  the  owner  thereof  as  to  the 
price  to  be  paid,  the  trustees  may  direct 
proceedings  to  be  taiien,  under  section  one 
thousand  two  hnndred  and  thirty-sevea 
and  following  sections,  to  and  Inchidlng 
section  one  thousand  two  hundred  and 
sixty-three  of  the  Code  of  Civil  Procedure, 
to  procure  the  same. "  Petitioner  insists 
most  strenuously  that  it  is  from  this  sec- 
tion that  the  court  derives  its  Jurisdiction 
to  entertain  a  proceeding  for  condemna* 
tlon,  tor  such  a  purpose,  at  the  salt  of  such 
a  corporation,  and  that  If  the  complaint 
falls  to  show,  or,  showing  it,  upon  the 
trial,  the  plaintiff  fails  to  prove  an  at* 
tempt  and  inability  to  agree,  and  an  or- 
der  of  the  trustees  to  prosecute  the  ac- 
tion, the  court  isentlrely  without  Juriudlc- 
tlon  In  the  premises.  We  cannot  accede 
to  this  proposition.  The  superior  court  is 
a  eonrt  uf  general  Jurisdiction.  By  sec- 
tion 5  of  article  6  of  the  constltattun.  It  la 
specially  provided  that  It  shall  have  Ju- 
risdiction "of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided 
for."  Part  3  of  the  Code  of  Wvll  Proced- 
ure provides  for  "special  proceedings  of  a 
civil  nature.**  Title  7  of  that  part  is  de- 
voted specially  to  the  making  of  provision 
for  proceedings  bad  In  the  exercise  "of  em- 
inent domain. "  It  conatltates  the  general 
law  of  the  state  upon  that  subject,  and 
expressly  provides  that  the  right  of  the 
people  or  government  to  take  private 
property  for  public  use  may  beexercised  in 
the  manner  provided  lu  that  title.  Sec- 
tion 1243,  found  In  that  title,  provides  that 
"  all  proceedings  under  this  title  must  be 
brought  In  the  superior  court  of  the  coun- 
ty in  which  the  property  issltuate. "  They 
must  be  commenced  by  the  filing  of  a  com- 
plaint, and  issuing  a  summons  thereon. 
Section  1238  defines  the  purposes  for  which 
the  power  may  be  exercised,  and  among 
these  is  "sewerage  of  any  incorporated 
city."  It  is  from  the  constftutlun,  the 
provisions  of  which  are  repeated  in  sec- 
tion 76,  Code  Civil  Proc.,  and  from  title 
7.  pt.  3,  of  said  Code,  and  not  from  any 
section  or  provision  of  the  municipal  gov- 
ernment act,  that  the  superior  court  de- 
rives its  Jurisdiction  In  and  over  proceed- 
ings bad  in  the  exercise  of  the  power  of 
eminent  domain.  The  provisions  of  the 
last-named  act  may  affect  the  question  <rf 
the  right  of  the  municipality  to  maintain 
its  action,  and  secure  In  the  court  the  re- 
lief demanded:  but  they  do  not  affect  the 
Jurisdiction  of  the  court  to  hear  and  deters 
mine  all  questions  that  may  arise  betweoi 
the  parties  In  such  proceeding. 

Counsel  have  cited  very  many  cases  In 
support  of  the  proposition  that  the  fact 
of  inability  to  agree,  and  express  author- 
ization to  institute  the  proceeding,  are 
Jurisdictional,  and  ico  tn  the  power  of  the 
court  itself  to  hear  and  determine  the  case. 
But  most  of  them  are  cases  where  tlie 
proceeding  was  not  only  special,  and  not 
according  to  the  usual  course  of  civil 
procedure,  as  It  Is  here,  but  also  before 
tribunals  which  were  themselves  special, 
and  of  limited  Jurisdiction.  Not  one  of 
them,  so  far  as  we  have  been  able  to  find, 
challenges  the  power  of  a  court  of  general 
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loiisdietlon  to  hear  and  determine,  In  Rueh 
a  proceGding,  the  qoeetton  of  the  rl^bt  of 
parties  to  maintain  the  action,  and  fiecnre 
the  relief,  under  statatory  provlslonH  like 
tbut  above  qnoted  from  the  municipal 
government  act.   The  rulings   made  to 
the  cases  cited  were  made*  not  apon  ap- 
plication forprohlbltlon.bat  upon  appeal, 
or>  when  the  proceeding  was  before  a  tri- 
bonal  of  special  and  limited  Jurisdiction, 
npon  certiorari.   Tb  complaint  in  the  con- 
demnation proceeding  here  sought  to  be 
prohtblted  is  In  strict  conformity  nlth 
the  provisions  of  section  1244,  Code  Civil 
Proc.,  and  contains  everything  that  is 
there  required.    If  It  be  true,  that  the 
almence  of  either  averment  or  proof  of 
attempt  and  Inability  to  agree,  or  of  ex- 
press direction  by  the  local  hoard  to  Instl- 
tnteand  prosecute  the  proceeding,  bars 
the  right  of  the  plaintiff  to  maintain  the 
action,  or  to  recover  the  relief  sought,  that 
would  seem  tn  be  a  matter  of  defense, 
either  by  demurrer  or  by  plea,  and  in  such 
case  the  court  before  which  the  proceed- 
ing  Is  prosecuted  would  be  the  one  to  pass 
npon  the  question  so  raised,  In  the  first 
instance.   Error  in  such  determination 
wonld  be  subject  to  review  upon  appeal, 
bat  it  wonld  l>e  merely  error  In  the  exer- 
cise of  Jurisdiction,  and  would  not  entitle 
the  party  aKgrieved  to  prohibition.  We 
are  not  called  upon,  or  authorised.  In  this 
proceeding,  to  determine  whether  a  ruling 
either  waynpon  slich  a  question  would  be 
error;  that  mnat  be  determined  when  the 
case  comes  here  in  proper  form.   All  that 
we  need  now  determine  is  that,  if  error, 
it  does  not  furnish  ground  for  prohibi- 
tion. Upon  this  proposition,  the  case  of 
State  V.  Valliant,  13  8.  W.  Rep.  3»8.  seeras 
to  be  niDch  In  point.   We  quote  the  state- 
ment as  to  what  the  case  was,  and  as  to 
what  the  coort  said  on  the  subject,  from 
petitioner's  reply  brief;  "A  certain  rall- 
rond  company  sought  to  condemn  part  of 
the  track  of  another  by  proccedlugs  taken 
In  the  circuit  court  of  St.  Louis.   The  de- 
fendant company  applied  for  a  writ  of 
prohibition,  on  the  ground  that  the  stat- 
ntee  and  ordinances  of  St.  Louin  did  not 
anthorize  the  exercise  of  jurisdiction  In 
eminent  domain  there  Invoked  In  favor  of 
the  company  Invoking  it."   Upon  the  ap- 
plication for  prohibition  t,be  court  held: 
^That  the  circuit  court  of  St.  Louis  had 
Jnrfsdiction  of  proceedings  to  appropriate 
property  to  public  use.  In  the  exercise  of 
the  right  of  eminent  domain,  in  a  proper 
case.  Is  nnquesti lined  and  unquestionable; 
bat  the  substance  of  the  petitioner's  con- 
tention here,  as  well  as  the  ground  on 
which  they,  as  defendants,  resisted  the 
proceedings  In  the  circuit  court.  Is  that 
tbeRtatutce  and  ordinances  do  not  au- 
thorize the  exercise  of  such  JnriKdIctlon  In 
behalf  of  the  Southern  Railroad  Company. 
We  are  of  opinion  that  the  question  thus 
raised  Is  not  a  proper  one  for  our  decision 
upon  this  application.  Where  the  action 
or  course  which  the  court  Is  about  to 
adopt.  Is  sach  as  it  has  lawful  power  to 
take.  It  should  not  ordinarily  be  prohib- 
ited from  taking  it.   Whether  the  partlc- 
alar  facts  on  which  the  court  proceeds  In 
that  r^ard  are  or  are  not  eulticient  to 
ioHtUy  Its  exercise  of  Jurisdiction  Is  a  ques- 


tion of  law,  the  solution  of  whieb,  cither 
way,  cannot  ImpiUr  the  court's  right  to 
apply  its  judicial  power  In  the  premises  ac- 
cording to  it«  view  of  the  law,  and  of  the 
facts  before  It."  This  quotation,  taken 
from  the  petitioner's  own  brief,  would 
seem  to  be  conclusive  against  her  In  this 
proceeding.  Nor  Is  there  anything  In  any 
of  the  cases  cited  from  this  court  in  con- 
flict with  this  view.  We  have  examined 
them  all,  and  in  every  case  but  one,  where 
the  court  has  discussed  the  point  herecon- 
tended  for  by  petlttpner.  It  was  upon  ap- 
peal, and  the  question  was  whether  the 
court  below  had  erred  In  Its  determina- 
tion of  this  question  of  law,  not  in  exerds- 
ing  jurisdiction  to  determine  upon  it.  In 
tlie  one  case  of  Mahoney  v.  Supervisors,  68 
Cal.  384.  the  proceeding  was  for  a  writ  of 
mandate  to  compel  the  board  of  supervis- 
ors to  act  upon  the  appointment  of  com- 
missioners made  by  the  mayor  and  otiien* 
to  condemn  certain  water-rights.  The 
petitioner,  who  claimed  to  be  the  owner 
of  the  property  which  was  to  be  con- 
demned, failed  to  show  that  he  hud  ever 
offered  to  sell  at  any  price.  The  statute 
and  the  tribunal  were  both  special  and 
local,  and  the  act  provided  for  the  ap- 
pointment of  commlsftlonere  only  In  case 
themunlcipul  authorities,  whohad  notcm- 
ly  the  authority  to  purchase,  but  to  select 
the  commissioners  in  case  the  property 
could  not  be  acquired  by  negotiation. 
The  court  refused  to  grant  the  writ.  We 
do  not  sec  that  the  case  Is  at  all  In  point. 
Petitioner  relies  upon  the  decision  of  tblt' 
court  recently  made  in  the  case  of  Have- 
meyer  v.  SuperiorCourt.  34  Pac^  Rep.  121,  ac 
decisive  of  the  question  of  her  right  to  the 
writ  of  prohibition  In  this  case.  The  cases 
are  not  at  all  parallel.  In  the  Have- 
nieyer  Case,  the  proceeding  In  the  court 
below  was  one  taken  on  behalf  of  tb^ 
state  to  secure  a  decree  declaring  the  cor- 

ftorate  franchise  of  a  private  corporation 
orieited.  and  for  a  Htatutory  penalty  for 
violation  of  Its  charter.  Upon  the  appli- 
cation for  prohibition  in  this  court.no 
question  was  made  as  to  the  jurisdiction 
of  the  court  below  to  hear  and  determine 
the  action  which  was  brousht  before  It, 
and  In  it  to  determine  every  question  that 
was  raised  affecting  the  rights  of  the  par- 
ties to  the  action,  in  the  subject-matter 
thereof.  And  this  court,  in  passing  upon 
the  application,  expressly  declared, In  sub- 
stance, that  It  did  not  pass  upon  the  Juris- 
diction, or  the  regularity  of  the  proceed- 
ings of  the  court  below,  in  hearing  and 
determining  the  case  before  It,  or  in  enforc- 
ing the  Judgment  which  it  had  rendered. 
The  proceeding  to  which  the  Judgment  of, 
and  the  writ  granted  by,  this  court  wa» 
directed  was  one  had  after  Judgment  In 
the  matter  of  appointing  a  receiver  with 
express  direction  to  seize  and  take  into 
his  posaesBlon  certain  property  not  in- 
volved In  the  action  In  which  the  court 
had  pronounced  Its  judgment,  and  which 
was  at  the  time  In  the  possession  of,  and 
claimed  to  be  owned  by,  persons  who 
were  not  parties  to  that  action,  and  who 
consequently  had  no  day  In  court,  and  no 
right  of  appeal.  In  this  case  the  peti- 
tioner is  a  party  defendant  tn  the  action 
pendhig  in  the  court  below,  and  Is  actively 
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proaecntlns  her  defense,  with  a  right  to 
hATe  any  rallDg  which  may  be  made  ta 
that  court  reviewed  here  oo  appeal.  la 
thevlew  we  take  of  the  case,  she  Ih  not  en- 
titled to  the  relief  here  demanded.  The 
writ  moAt  be  denied,  and  theorder  hereto- 
fore  made  ber^,  staytnx  proceedings  in 
the  court  bdow*  vacated.  So  ordered. 

We  concar :  Thobnton,  J. ;  Shabpstein, 
J. ;  Patbrsun,  J. 

(10  MonU  281)  

In  re  Hauiorn  et  a/. 
iSuprmne  Court  of  Montana.  Deo.  1, 1890.) 
Fbbb  or  Rbfbrbb. 
L  A  referee  will  not  be  permitted  to  exact 
exorbitant  fees  under  color  of  a  contract,  tinder 
Code  Civil  Proo.  Moht  1  6U1,  providing  that  tbe 
fdes  of  referees  sball  be  eight  dollars  a  day  to 
each,  "bnt  tbe  parties  may  agree  in  writing  upon 
any  other  rate  of  compensation,  and  thereupon 
such  rate  shall  be  allowed. " 

8.  Tbe  parties  having  agreed  to  pay  the  ref- 
eree tl8  tor  each  day's  attendance,  and  t.20  for 
each  folio  of  transcript,  and  t.10  tar  each  folio 
of  oopy,  Us  omnpensaUoa  Is  reduced  to  ttt  par  day. 

Motion  of  contestant  to  retax  costs  of 
referee.   For  opinion  on  tbe  merits,  see 

ante,  101. 

Chus.  O'Doanell,  for  contestant.  Jtfo- 
Cutchttou  A  Mclntire  and  Piatt  Carpeu' 
Cer,  for  respondents. 

Blake,  C.  J.  A  motion  baa  been  filed 
to  retax  the  fees  claimed  by  the  referee  in 
these  proceedings.  This  officer,  who  was 
also  a  stenographer,  has  been  paid  for  his 
services,  under  an  agreement  entered  into 
by  the  parties  hereto,  the  following  eums : 
For  each  day'eattendance,  $18;  each  folio 
of  the  transcript,  9.20;  eacbfolfu  of  copies, 
9.10.  Tbe  statute  which  n^ulates  tills 
matter  Is  as  follows :  "  The  teca  of  referees 
shall  be  eight  dollars  to  each  forevery  day 
spent  In  the  business  uf  the  reference;  but 
the  parties  mny  agree  in  tvrltiog  upon  any 
other  rate  ol  compensation,  and  there- 
opon  snch  rate  shall ba allowed."  Code 
dvil  Proc.  §  601.  Tbe  charges  for  each 
folio  of  tbe  transcript  and  copies  are  in  ex- 
cess of  what  is  allowed  byl»w  for  the 
same  work  by  other  persons.  The  stat- 
ute under  conaideration  should  be  con- 
strued to  give  an  officer  of  this  court  the 
right  to  demand  and  receive  a  reasonable 
compensation,  and  he  should  nut  be  pei^- 
mltted  to  'take  advantage  of  bis  ti-ust, 
and  obtain  an  exorbitant  amount,  under 
the  color  of  a  contract.  A  referee  does  not 
render  more  valuable  serviceu  than  the 
judges  of  the  courts  of  the  state.  The 
compensation  of  the  referee  should  beflxed 
at  the  sum  of  eight  dollars  for  each  day's 
attendance,  which  is  sufficient  under  tbe 
circumstances ;  and  it  is  so  ordered. 

Harwooo,  J.,  concurs. 

(10  HobL  2») 

STATB  T.  CHAljrDONBTTB. 

(Suprems  Cowt  ttf  Montana,  Deo.  1, 1890.) 
Aftbai.  or  Cedcutu.  Casks— Rsvnir—^DOMT— 

IKDICTMBNT. 

1,  On  an  appeal  from  a  conviction  for  felony, 
this  ooortwill  strike  from  tbe  transcript  eridence 
not  oontaluMl  la  a  bill  of  exceptions,  nor  in  any 


way  identified  as  tilie  minutes  of  tbe  eoort,  and 
it  not  appearlDg  that  tbe  evidence  In  the  tran- 
script was  btifore  the  court  oo  the  motion  for  a 
new  trial. 

8.  Tbe  ordioary  common-law  indictment  for 
tlie  iatamons  offense  against  natnie  la  suttcient. 

Appeal  from  district  court.  Silver  Bow 
county;  John  J.  McUatton,  Judge. 

Chaa.  (yDoaaelt,  for  appellant.  Henri 
J.  Haskelh  Atty.  Gen.,  for  the  State. 

Db  Witt,  J.  Th«  defendant  appeals 
fn>m  a  Judgment  of  conviction  for  tbe  In- 
famous crime  against  nature,  and  thereby 
as  well  from  an  order  denying  a  motion 
for  a  new  trial.  The  evidence  was 
brought  here  In  the  transcrljit,  hot  that 
evidence  was  not  contained  In  a  bill  ol 
exceptions,  nor  is  it  In  any  way  identitled 
or  authenticated  as  the  minutes  of  tbs 
court,  nor  does  It  apiiear  that  it  was 
fore  the  district  court  on  tbe  motion  for  a 
new  trial,  nor  is  it  before  this  coort  in 
any  manner  provided  by  the  law  or  prac- 
tice In  this  state.  Tbe  evidence  was  there- 
fore ordered  stricken  out,  on  the  motion 
of  the  attorney  general.  This  order  prac- 
tically emasculates  tbe  appeal,  as  tbe  only 
point  pressed  by  appellant  In  bis  brief  in 
which  there  was  the  api>earance  of  merit 
is  an  alleged  fatal  variance  between  the 
Indictment  and  the  proof,  or  rather,  {ler- 
haps,  that  there  was  no  evidence  of  the 
crime  charged  In  tbe  indictment.  As  we 
have  not  tbe  evidence,  we  cannot  con- 
sider this  point. 

All  that  remains  of  the  appeal  are  objec- 
tions to  tbe  indljt-tment.  That  pleading 
is  the  ordinary  common-law  Indictment, 
which  is  approved  by  all  the  writers  and 
precedents,  and  aguinst  the  validity  of 
which  no  authorities  are  cited  or  argu- 
ment made.  It  is  our  opinion  that  the 
Indictment  Is  good.  The  defendant  was 
sentenced  to  live  years*  imprisunroent  In 
the  penitentiary,  the  minimum  term  under 
the  statute.  With  a  sentence  of  this  se- 
verity, and  with  the  moral  infamy  in- 
volved in  the  conviction,  it  is  a  mutter  ol 
regret  to  this  court  that  the  apt>eal  was 
not  so  prosecuted  tliut  the  court  could 
inquire  into  the  merits  of  tbe  conviction. 

The  judgment  is  affirmed. 

Blakb,  C.  J.,  and  Harwood,  J.,  concur. 

■■  flO  MonL  201) 

Peters  v.  Vawter  et  hI. 
(Supreme  Court  of  Montana.   Oct  37,  1890.) 
IssuAscB  or  Execution— Motion  fob  Lb4T>— 

UOSSTKUCTJON  0»  STATDTBS. 

1.  Code  Civil  Proc.  Mont  |  SIS,  pro^des  that 
"tbe  party  In  whose  favor  a  judgment  is  given 
may,  at  any  time  vtrittain  6  years  after  tbe  exitrv 
ttiureof,  issue  a  writ  of  execution,  as  presca*ibed 
in  this  chapter. "  This  section  originally  read  "5 
years"  after  and  was  amended  to  read  "6  yeara" 
after  the  adoption  of  seutiou  which  provides 
that,  "after  5  years  from  tbe  entrv  of  tbe  lodg- 
ment, an  execution  can  only  be  issued  by  leave 
of  court  on  motion,"  "but  tbe  leavesbalf  not  be 
necessary  wheti  execution  has  been  issued  with- 
in the  5  yeara. "  Bection  807  provides  that  a  judg- 
ment shall  be  a  lien  for  six  years  after  itadocket- 
ing,  and  section  41  limits  to  six  years  an  actlonca 
a  judgment  Section  410  abolisbes  the  writ  of 
scire  facias,  and  provides  that  "tbe  remedies  ob- 
tatnaole  in  that  form  may  hereafter  be  obtained 
by  oivU  aotioo. "  Meld  tbat*  after  six  years  CniiB' 
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the  eaiirj  of  a  Jnderment,  so  leave  to  Issne  execu- 
tion could  be  granted. 

2.  The  motion  for  leave  to  isiaue  execution 
must  be  called  to  the  attenUon  of  Uie  court  with- 
in the  Bix  years.  It  is  not  sufficient  merely  to  file 
the  written  moti<Hi,  with  affidavits  in  support 
thereof,  within  the  timellmited.  Following  Wal- 
lace v.  Lewis,  24  Pac.  Rep.  23. 

8.  An  amoided  statute  is  to  be  construed  as 
If  It  had  read  from  1^  beginning  as  It  does  as 
amended. 

Appeal  from  district  court,  L#ewla  and 
Clarke  county ;  William  H.  Hunt,  Judge.' 

This  is  an  appeal  from  a  special  order 
made  after  final  Judsment  refusing  plain- 
tiff leave  to  issue  execution  upon  a  Judg- 
ment. The  folio wiog  are  the  facts:  On 
December  8, 1883,  Judgment  was  duly  en- 
tered against  defendants,  In  la  vor  of  plain- 
tiff, for  $1,161.40,  costs,  etc.  January  15. 
1884,  execution  was  issued,  and  on  August 
6, 1SS4,  was  returned  wholly  unsatisfied. 
On  December  2, 1889,  an  afladavlt  was  filed 
by  plaintiff  showing  that  the  Judgment 
remained  unsatisfied,  and  other  facts,  as 
required  by  section  349,  Code  Civil  Proc., 
cited  below,  and  therewith,  on  the  same 
day,  a  written  motion  "for  leave  to  issue 
execution  against  the  defendants,  safd 
motion  being  based  upon  the  affidavit 
herewith  tiled."  Nothing  further  was 
done  until  December  16. 1HS9,  when  the  lol- 
lowing  was  filed '  "To  Cornelius  L.  Vaw- 
ter,  etr. :  You,  and  each  of  you,  will 
please  take  notice  that  ten  days  after  the 
service  of  this  notice  upon  you,  ur  as  soon 
thereafter  as  counsel  can  be  heard,  the 
nnderaigned,  the  attorneys  for  ptaliitlft  In 
the  above-entitled  action,  will  move  the 
court  for  an  order  grunting  pialntlH  leave 
to  issue  an  execution  upon  the  said  de- 
fendants."  Signed  by  plaintiff's  attor- 
neys. This  notice  was  served  on  defend- 
ant Vawter,  December  16th.  It  Is  not  ap- 
parent when  thiB  motion  was  brought 
tu  the  attention  of  the  court.  It  was  de- 
nied March  20,  1890.  It  does,  however, 
apiiear  from  the  record  that  the  court  was 
not  moved,  the  application  to  the  court 
was  not  made,  prior  to  December  S,  1HH9, 
the  day  upon  which  six  years  from  the 
-«ntering  of  the  Judgment  expired.  The 
motion  belog  denied,  plaintiff  appeals. 
Section  421.  aubd.  3,  Code  Civil  Proc.  The 
question  upon  the  appeal  Is  the  construc- 
tion of  the  following  statutes:  Section 
410.  Code  Civil  Proc:  "The  writ  of  sc/re 
facias  *  *  *  is  abolished.  The  reme- 
dies obtainable  in  that  form  may  -here- 
after be  obtained  by  civil  actions.**  On 
February  V6,  1874,  the  following  section 
was  a  portion  of  the  codified  laws,  (Civil 
Practice  Act,  §  250:)  "The  party  in  whosu 
favor  Judgment  Is  given  may.  at  any  time 
within  five  years  from  the  entry  thereof, 
issue  a  writ  of  execution  for  its  enforce- 
ment, as  prescribed  in  this  chapter. "  The 
above  law  being  upon  the  statute-book, 
the  act  of  February  IS,  1874,  provided  as 
follows:  "Sec.  7.  After  the  lapse  of  five 
years  from  the  entry  of  Judgment,  an  ex- 
ecution can  only  be  Issued  t)y  leave  of  the 
-court,  upon  motion,  with  personal  notice 
to  the  adverse  party,  unless  he  be  absent, 
or  non-resident,  or  cannot  be  found  to 
make  such  service.  In  which  case  service 
may  be  made  by  publication,  or  In  such 
other  manner  as  tbe  court  may  direct. 


Such  leave  shall  not  be  given  unless  It  be 
established  by  the  oath  of  the  party,  or 
other  satisfactory  proof,  that  the  Judg- 
ment, or  somepart  thereof, remains  unsat- 
isfied and  due;  but  the  leave  shall  not  be 
necessary  when  the  execution  has  been  Ih- 
Bued  on  the  Judgment  within  the  five  years, 
and  returned  unsatisfied  in  whole  or  In 
part."  Section  7,  Just  cited,  now  appears 
In  Comp.  St.  (Code  Civil  Proc.)  as  section 
349.  In  Code  Civil  Proc.  1887,  §  301 .  section 
2S0  of  the  Civil  Practice  Act  (codified  stat-  ■ 
utes,  supra)  was  changed  .10  that  "live 
years"  read  "six  years,"  and  In  that  form 
Itbecame  section  312  of  the  present  Code  of 
Civil  Procedure.  Therefore  this  case  has 
to  do  with  the  construction  of  section  312^ 
Code  Civil  Proc.  as  follows:  "Tbe  party 
In  whose  favor  the  Jadgmentlsgiven  may, 
at  any  time  within  six  years  after  the  en- 
try thereof,  issue  a  writ  of  execution  for 
its  enlori-ement,  as  prescribed  in  this  chap- 
ter,'* and  section  849,  Id.,  which  is  in  the 
words  as  set  forth  above  as  section  7,  Act 
Feb.  13,1H74.  Section  807,  Code  Civil  Proc, 
provides  that  a  Judgment  shall  be  a  lien 
for  six  years  from  the  day  of  its  docketing. 
By  section  41,  Id.,  (the  amendment  to  that 
law,  16th  SesB.' p.  172.  being  not  material 
to  this  inquiry,)  an  action  upon  a  jadg- 
ment  Is  barred  in  six  years. 

Toole  &  WaiUce,  for  appellant.  Sbober 
A  Rowe,  for  respondents. 

Db  Wrrr,  J.,  {after  stating  tbe  fkcts  as 
above.)  The  recent  decision  of  this  court 
in  Wallace  v.  Lewis,  24  Pac.  Rep.  22,  re- 
stricts the  inquiry  herein  to  narrow  limits. 
That  casebolds  that  a  motion  is  an  appli- 
cation to  the  court  for  an  order;  that  tbe 
court  must  be  moved  to  grant  tbe  order; 
and,  when  so  moved,  tbe  proceeding  ts  a 
motion.  In  this  view,  no  motion  was 
made  for  leave  to  issue  execution  In  tbe 
case  at  bar  until  after  December  8,  1889, 
which  was  after  the  expiration  of  six 
years  from  the  entering  of  tbe  Judgment, 
and  after  the  expiration  of  the  period 
respectively  limited  in  sections  41,  807,  312, 
Code  Civil  Proc  We  are  therefore  left  only 
the  inquiry  whether  the  court  may  grant 
leave  to  Issue  execution  after  tbe  expira- 
tion of  the  period  within  which  section  812 
seems  to  limit  Its  issuance;  and  incident- 
ally after  an  action  upon  the  Judgment  is 
barred,  (section  41,  Id.,)  and  after  the  lien 
of  the  Judgment  Is  lost,  (section  807,  Id.) 
These  two  latter  sections  we  mention  only 
as  statutory- suggestions,  lu  pari  materia,, 
as  to  the  length  of  life  of  a  Judgment.  In 
other  words,  are  these  laws  an  absolute 
limitation  of  the  life  of  a  Judgment,  as  Is 
contended  by  the  respondents,  hnd  held  by 
the  district  court,  or  is  the  appellant's 
pusitlon  correct  that  not  only  may  execu- 
tion Issue  of  course  within  five  years,  and 
by  motion  In  the  sixth  year,  but  also  upon 
motion,  under  section  349,  at  any  time 
after  six  years?  If  appellant's  construc- 
tion of  the  statutes  be  correct,  then  a  Judg- 
ment becoming  dormant  at  the  end  of  tiie 
fifth  year  may,  after  that  time,  and  also 
for  all  time  In  the  future,  be  vitalized  suffi- 
ciently to  support  an  execution,  by  mo- 
tl(m;  that  is  to  say  that,  even  alter  six 
yearB,  the  judgment  only  sleeps,  but  lives 
forever.  Appellant'a  position  Is  based  up- 
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on  the  ancient  doctrine  ol  scire  facias  to 
revive  a  Jndgnient.  But  that  writ  Ib  abol- 
labed.  The  remedy  formerly  obtained 
thereby  is  now  provided  by  the  statutes 
heretoforecited.and  the  rights  of  the  judg- 
ment creditor  must  be  ascertained  by  a 
coDHtruction  of  these  statntes,  rather 
than  by  the  authority  or  reason  of  the 
cases  decided  under  the  practice  of  scire 
facisB. 

Appellaot  calls  our  attention  to  the  fact 
that  when  section  349  was  enacted,  on 
February  13,1874,  the  limitation  of  section 
312  was  Btre  years,  and  that  section  349 
was  meanlnglesB  at  the  date  of  its  enact- 
ment, unless  It  intended  that  execution 
mifclit  be  obtained  by  motion  even  after 
the  expiration  of  Its  life,  as  limited  by  sec- 
tion 312,  which  was  then  five  years.  Then 
be  argues  that,  such  Intent  being  granted, 
when  section  312  was  made  to  read  "six 
years,"  in  1877,  the  original  Intent  of  sec- 
tion 349,  to  the  effect  that  execution  might 
be  obtained  by  motion,  after  the  explra< 
tlon  of  the  apparent  five  years'  life  of  the 
Judgment,  should  also  be  applied  to  the 
effect  that  execution  might  be  obtained 
after  the  expiration  of  tills  newly-created 
six  years'  life.  For  the  purposes  of  this 
decision,  we  may  grant  that  appellant's 
construction  of  section  349  correctly  seta 
forth  the  intent  of  the  act  when  passed  in 
1874.  See  Mason  v.  Cronise,  20  Cal.  211. 
But  a  later  act  (section  812,  as  amended 
in  1877)  must  operate  upon  the  construc- 
tion of  section  349  of  1874.  Chief  Justice 
CooLEY,  in  People  v.  Circuit  Judge,  87 
Mich.  287,  says  that  it  Is  true,  an  a  rule  of 
construction,  that  "a  statute  amende<1  is 
to  be  understood  In  the  same  sense  exactly 
as  if  It  had  read  from  the  beginning  as  It 
doeu  as  amended. "  Of  course  there  are  ap- 

Earent  exceptions  to  this  rule,  which, 
owever,  ai*e  not  here  of  Interest.  Apply 
this  rule  to  section  312,  as  amended  In  1877, 
to  read  "six  years'Mnstead  of  "  five, "  then 
to  section  312  apply  section  349,  and  there 
Is  no  reason  to  hold  that  the  two  sections, 
1b  pari  materia,  do  not  mean  ]  ust  what  they 
say,  viz.,  that  execution  may  issue  at  any 
time  within  six  years  In  the  manner  pre- 
scribed by  law ;  that  Is  to  say,  within  five 
years  of  course,  and  in  the  sixth  year  up- 
on motion, and  not  otherwise,  or  at  a  lat- 
er period.  Again,  in  1877,  when  the  legisla- 
ture enacted  section  312  as  it  now  stands, 
they  had  before  them  on  the  statute-book 
the  provisions  of  section  349.  allowing  ex- 
ecution upon  motion  after  five  years,  and 
they  deliberately,  by  section  812,  limited 
alt  executions  to  six  years.  The  legisla- 
ture had  the  power  to  do  this.  They  did 
It  In  the  light  of  section  849,  and  we  can- 
not doubt  that  they  intended  what  their 
words  declare.  We  are  of  opinion  that 
the  Judgment  to  the  case  before  us  wajs 
dormant  from  Decembers,  1888,  until  De- 
cember 8,  1S89,  and  that  on  December  8, 
18S9,  It  died  In  its  sleep,  without  expert, 
encing  the  virifying  treatment  of  a  mo- 
tion for  execution  or  an  action  at  law. 
See  1  Freem.  Ex'ns,  g  27a,  citing  George  v. 
MIddouffb,  62  Mo.  649;  Lyon  v.  Kuhh,  84 
N.  C.  6SS;  Jerome  r.  Williams,  1.^  Mich. 
521;  McDonald  v.DlcltBon,85  N.C.248:  Mc- 
tirew  V.  Reasons,  3  Lea,  483;  ("annon  v. 
Laman,7Lea,  513.  The  New  York  author- 


ities cited  in  the  text  of  that  author  are 
not  in  point  by  reason  of  the  difference  in 
the  statutes.  See,  also,  Bowers  v.  Crarj", 
30  Cal.  622;  Mason  v.  Cronise,  20  Cal.  211; 
and  Stout  V.  Macy,  22  Cal.  647.  The  Judg- 
ment of  the  district  court  Is  afllrmed. 

Blake,  C.  J.,  and  Haswood,  J.,  concur. 


(10  MmL  UI) 

State  ex  raf.  Narcrobs  t.  Boabd  or 
Medicaz.  E^xabunbbs. 

(Supreme  Court  cjf  Montana.  Oct  15, 1^.) 

MjlNdahus—Rbmbdt  bt  Afpbal. 

Under  Act  Mont  Feb.  28,  18S9,  S  4,  provid- 
ing that  in  all  cases  where  the  board  at  medical 
examiners  refuses  or  revokes  a  certificate  anthor- 
izing  the  applitnnt  to  practice  medicine  the  ap- 
plicant may  appeal  to  the  district  coort  of  the 
coun^in  wbich  be  applied  for  a  certificate,  man- 
damue  will  not  lie  to  compel  the  board  to  grant 
a  oertificate. 

Application  for  an  alternative  writ  of 
mandate. 

Eibert  D.  Weed,  for  applicant  Henrt 
J.  BakkeUy  Atty.  Gen.,  for  respondent. 

Harwoop,  J.  This  proceeding  Is  an  ap- 
plication for  a  writ  of  maadamaa.  The 
relator  filed  hla  affidavit  her^n  setting 
forth  the  following  averments :  "That  he, 
Carlton  V.  Norcrose,  is  a  citlxeu  of  the  Unit- 
ed States,  and  is  over  the  age  of  twenty- 
one  years.  That  he  is  now,  and  for  more 
than  seven  years  last  past  has  been,  a 
resident  of  the  territory  and  state  of  Mon- 
tana, and  of  the  coan^  of  Sliver  Bow. 
That  he  Is  a  graduate  of  the  medical  de- 
partment of  the  State  University  of  Iowa, 
situate  at  Iowa  City,  in  said  state.  That 
said  medical  department  of  the  nnlversity 
aforesaid  is  a  legally  organized  medicaJ 
school,  within  the  meaning  of  section 
three  (3)  of  an  act  of  the  territorial  li^gls- 
lature  of  Montana,  approved  February 
1889.  entitled  "An  act  to  regulate  the  prac- 
tice of  me<llclne  in  the  territory  of  Mon- 
tana, and  tu  provide  for  the  examination 
and  Issuing  of  certiflcatea  to  persons  de- 
sirous of  practicing  the  same,  and  for  the 
punishment  of  persons  violating  the  pro- 
visions of  this  act."  That  the  fact  that 
said  medical  department  of  the  State  Uni- 
versily  of  Iowa  aforesaid  was,  on  the  7th 
day  of  October,  1890,  and  for  a  long  time 
prior  thereto,  and  on  the  Istday  of  March, 
1887,  when  affiant  graduated  therefrom, 
a  legally  organized  medical  school  in 
good  standing,  whose  teachers  were  at 
the  time  of  such  graduation  of  affiant 
graduates  of  a  legally  organized  school, 
which  facthadattbe  time  and  in  the  man- 
ner aforesaid  been  determined  by  said 
board  of  medical  examiners  provlde4i  for 
by  said  act  of  February  28, 1889.  That 
afflant  graduated  from  said  school  on  the 
Ist  day  of  March,  1887,  and  received  a  cer- 
tificate or  diploma  therefrom  aa  of  said 
date,  which  certificate  or  diploma  is  In 
words  and  figures  as  follows,  to*  wit.  [Here 
follows  a  copy  of  said  diploma;  ana  affi- 
ant recites  f urtlier  facts  ap  follows :]  That 
aftiaot  is  the  same  person  to  whom  said 
diploma  was  originally  issued.  Thatim 
tlie  4tb  day  of  March.  ISSi,  affiant  boffan 
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the  practice  of  medicine  In  the  city  of 
Butte^  county  of  Hllyer  Bow,  and  state 
(then  territory)  of  Montana,  and  has  been 
In  the  contlDuoas  practlceot  hlsprotesBlon 
within  said  territory  and  state  of  Mod- 
tana,  except  when  temporarily  absent, 
since  said  4th  day  of  March,  1887.  That  on 
the  18th  day  of  November,  1889,  affiant 
presented  bis  said  diploma  above  set  forth 
to  one  E.  D.  Leavltt,  a  member  of  said 
medical  board  of  examiners,  at  Butte  clty» 
county  of  Silver  Bow,  state  of  Montana.' 
That  thereapon  said  E.  D.  Leavltt  Issued 
to  affiant  a  certificate  or  permit  to  prac- 
tice medicine  until  the  next  regular  meet- 
ing of  said  board,  which  said  certificate  la 
In  words  and  hgurHS  as  follows. "  [Here 
afRantsets  forth  a  copy  of  said  certificate, 
and  recites furtherfactsas follows:]  "That 
said  board  held  Its  next  regular  meeting 
thereafter  on  the  4th  day  of  April,  1890. 
That  DO  rertlflcate  from  said  board  was 
issued  to  this  affiant  at  said  April  meeting 
thereof,  but  affiant  was  verbally  notified 
by  a  member  of  said  board  that  be  might 
continue  the  practice  of  his  profession  un- 
til the  next  r^ular  meeting  of  said  board. 
In  October.  1890.  That  at  the  regular 
meeting  of  board  held  In  the  dty  of  Hd- 
ena.ln  said  state,  in  the  month  of  October, 
1890,  afiiant,  on  the  7th  day  of  said  month, 
duly  presented  his  said  diploma  hereinbe- 
fore described  to  said  board  of  medical 
examiners,  and  then  and  there  duly  de- 
manded that  said  board  Issue  to  him  a 
certificate  executed  under  the  seal  of  said 
board,  and'  signed  by  the  president  and 
secretary  thereof,  according  to  law.  That 
thereupon,  on  the  7th  day  of  October, 
1890,  as  aforesaid,  the  said  board  denied  affi- 
ant's said  reqnest  and  demand,  and  then 
and  there  refused  to  issue  to  blm  such  certifi- 
cate. Afliant  further  says  that  he  has  nev- 
er been  guilty  of  any  unprofessional,  dis- 
honorable, or  immoral  conduct,  and  that 
he  has  never  publicly  professed  to  cure  or 
treat  disease,  Injury,  or  deformity  In  such 
a  manner  as  to  deceive  the  public.  That 
no  charge  against  affiant  of  such  unpro- 
fessional, dishonorable,  or  immoral  con- 
duct, or  ol  such  deceptive  business  method. 

,  was  made  to  said  board,  and  that  said 
board  made  no  such  charge  against  affi- 
ant. Affiant  further  says  that  he  has 
paid  to  said  board  the  fee  of  fifteendollars, 
required  by  law  to  be  paid,  and  that  said 
board  still  retains  said  fee.  Affiant  further 
says,  that  he  is  the  party  bene^cially  in- 
tereated;  that  he  has  compiled  with  all 
the  reqnlremraitB  of  the  law  on  his  part; 
and  that  said  board  had  nojustreason,  or 
any  legal  cause  or  right,  to  refuse  to  issue 
their  certificate  to  this  afliant  as  afore- 
said, and  that  he  has  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course 
of  law.  Dpon  this  affidavit  affiant  prayed 
for  an  alternative  writ  of  mandate  com- 
manding said  board  nf  medical  examiners 
to  Issue  to  affiant  the  certificate  provided 

-for  by  law  In  such  cases,  authorizing  and 
empowering  afliant  to  practice  medicine 
within  this  state,  or  that  said  board  show 
cause  why  the  same  was  not  done.  The 
writ  of  msndate  was  Issued  accordingly. 
The  respondent  board  appeared  by  <ts 
pr«ldent,  and  moves  the  court  to  quash 
the  writ,  on  the  ground  that  the  relator 


has  a  plain,  speedy,  and  adequate  remedy 
at  law. 

If  the  relator  faasa plain,  speerly,  and  ad- 
equate remedy  In  the  ordinary  course  of 
law,  he  cannot  invoke  the  aid  of  this  extra- 
ordinary writ.  This  is  not  only  the  doc- 
trine uniformly  held  by  the  courts,  but  It 
Is  BO  declared  by  our  statute.  "The  writ 
shall  be  Issued  in 'all  cases  where  there 
is  not  a  plain,  speedy,  and  adequate  rem- 
edy in  ttie  ordinary  course  of  law."  Sec- 
tion 667,  Code  Civil  Proc.  The  act  creat- 
ing said  board  of  medical  examiners,  and 
defining  tbeir  powers  and  duties,  pro- 
videH-i'^rst,  that  all  persons  wishing  to 
practice  medicine  or  surgery  in  the  state 
of  Montana  shall  comply  with  the  require-  * 
meats  thereof;  second^,  that  all  persons 
practiclngmedlcine  In  the  territory  of  Mon- 
tana at  the  time  said  act  became  a  law, 
who  were  graduates  In  medicine  from  a 
medical  school  found  by  said  board  to  be 
legally  organized  and  in  good  standing, 
whoi>e  teachers  weregradnates  of  a  legally 
organized  school,  should  be  admitted  to 
pructice  medicine  on  presenting  to  said 
board  a  diploma  from  such  school,  if  such 
diploma  was  found  to  he  genuine,  and  had 
been  Issued  to  the  person  presenting  ttie 
same;  tblf(iljr,sBM  act  provides  for  an  ex- 
amination by  said  board  of  those  wishing 
to  practice  medicine  In  this  state  who 
were  not  graduates  of  such  a  school  as 
the  act  describes,  and  also  of  graduates 
of  such  schools  who  commence  to  practice 
medicine  In  this  state  after  the  passage  of 
said  act.  It  Is  further  provided  In  section 
4  of  said  act  as  follows:  "And  such 
board  may  refuse  or  revoke  a  certificate 
for  unprofessional,  dishonorable,  or  im- 
moral conduct,  or  refuse  a  certificate  to 
any  one  who  may  publicly  profess  to  cure 
or  treat  disease,  injury,  or  deformity  In 
such  a  manner  as  to  deceive  the  public.  In 
all  cases  of  refusal  or  revocation  the  ap- 
plicant, it  he  or  she  feels  aggrieved,  may 
appeal  to  the  district  court  of  the  county 
where  such  applicant  may  have  applied 
for  a  certificate."  Now,  it  is  clear  that 
the  legislatures  in  creating  this  board  of 
medical  examiners,  contemplated  the  sub- 
jection of  Its  final  acts  in  refusing  to  grant 
the  certificate  aothorislng  the  applicant 
to  practice  medicine,  as  well  as  Its  acts  of 
revocation  of  such  certificate,  to  the  su- 
pervising control  of  the  district  courts. 
The  remedy  lorthe  wrongful  denial  or  rev- 
ocation of  a  certificate  by  this  board  Is 
provided  in  the  act  to  be  an  appeal  to  the 
district  court.  It  Is  the  final  action  of  the 
board  in  refusing  relator  a  certificate  enti- 
tling him  to  puruuethe  practice  of  his  pro- 
fession which  he  complains  of.  This  ques- 
tion is  ably  expounded,  in  the  light  of  nu- 
merous authorities  cited,  by  Mr.  High,  in 
his  work  on  Extraordinary  Remedies, 
§§  15, 16,  and  notes.  In  summing  up  his 
review  of  authorities,  the  author  says: 
**  Wherever,  ther«4ore,  an  express  remedy 
is  afforded  by  statute,  plain  and  specific 
In  its  nature,  and  fully  adequate  to  re- 
dress the  grievance  complained  of,  man- 
daujus  will  not  lie."  We  are  of  the  opin- 
ion that  the  relator  has  a  plain,  speedy, 
and  adequate  remedy  In  the  course  pro- 
vided by  statute  to  correct  the  wrongs 
complained  of,  and  la  ther^ore  not  en- 
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(Not. 


titled  to  tbe  writ  of  toandate.  Beepond- 
ent'8  mution  to  qoasb  the  writ  euBtaineil. 

Blakb.  C  J.t  and  De  Witt.  J.,  cuocur. 

(19  Mont  1«)   

McCuNB  T.  Town  of  Misboula. 
{Supreme  Court  of  Montana.    Oct  9,  1890.) 

Appeal  from  dtatrict  court,  Mlssoola 
county;  Strpbbn  De  Wolfe,  Jodxe. 

Walter  M.  Btekford,  for  appellant. 
Woody  &  Webster,  for  respondent. 

Bi>AKB,  G.  J.  Dpon  the  authority  of 
Snllivaa  v.  aty  of  Helena,  ante.  94,  the 
Jndgmeat  is  affirmed,  with  costs. 

Hakwood  and  Bk  Witt,  JJ.,eoncnr. 


(10  Mont  147) 


Jo  re  DtRBOM. 


iSttpTeme  Cowrt  of  Montana.   Oct  8,  1800.) 
Fbocbdttbb  bt  Inforiution. 

Procedure  by  information  having  been  nu' 
known  in  the  criioinal  practice  of  the  territory, 
and  Const  Mont  baring  provided  that  ''all  crim- 
inal actions  shall  be  procured  by  information 
after  examination  and  commitment  by  a  magis- 
trate, or  after  leave  granted  by  the  court,  or  by 
indictment, "  the  provision  for  proceeding  by  in- 
formation is  not  self-ezecating,  and,  In  the  ab- 
sence of  a  statute  authorizing  it,  a  conviction  for 
felony  on  a  [oivsecution  by  information  is  void, 
and  Uie  accused  will  be  discharged  on  habeas 
eorpu4b 

Habeas  corpus. 

S.  A.  Balllett,  for  petitioner.  Henri  J. 
Easkell,  Atty.  Gen.,  for  the  State. 

Dk  Witt,  J.  On  December  18,  1889,  the 
petitioner  was  convicted  of  the  feluoy  of 
buPKlary,  in  the  dghth  Judicial  district 
court  ill  and  for  Fergus  county.  He  was 
sentenced  to  imprison ment  in  the  peniten- 
tiary, Irom  which  he  now  seeks  a  dis- 
charjre,  on  the  sround  that  he  was  pre- 
sented and  tried  un  information,  and  not 
by  indictment.  These  facts  appear  by  the 
return  upon  the  writ  nf  certiorari  Issued 
In  aid  of  the  writ  of  habeas  corpus.  The 
state  was  admitted  to  the  Union  Novem 
ber  8, 1889,  on  which  date  the  constitution 
went  into  eRect.  The  constitution  pru- 
vides  that  "all  criminal  actions  In  the  dis- 
trict court,  except  those  un  appeal,  shall 
be  prosecuted  by  information  after  exam- 
ination and  commitment  by  a  magistrate, 
or  after  leave  granted  by  tbe  court,  or 
shall  be  prosecuted  by  Indictment  without 
such  examination  or  commitment,  or 
without  such  leave  of  the  court."  There 
are  further  provisions  as  to  the  constitu- 
tion of  tbe  grand  Jury.  At  the  time  the 
case  before  us  was  tried,  the  legislature  of 
the  state  bad  not  met,  and  there  was  no 
legislation  In  aid  of  the  constitution  in 
any  manner  defining  the  procedure  by  in- 
formation, which  procedure,  as  set  forth 
in  the  constitution,  was  unknown  In  tbe 
criminal  practice  of  the  late  territory.  It 
is  a  matter  of  common  knowledge  tbat 
difference  of  opinion  existed  among  tbe 
district  Judges  and  tbe  profession  aa  to 
whether  the  provisions  in  regard  to  in- 
formation were  self-executing,  or  whether 
they  required  legislation.  In  this  transi- 
tion i;)eriod,  the  caae  now  before  us  ap> 


I>ear8  to  have  been  tried.  Afterwards,  on 
January  14, 1K90,  the  case  of  State  v.  Ab 
Jim,  9  ^font.  167,  23  Pac.  Rep.  76,  was  de- 
cided in  this  court.  In  which  it  was  held 
that  a  prosecution  by  information  for  a 
felony  could  not  be  bad,  until  legislation 
had  set  In  motion  the  provisions  of  the 
constitution.  It  follows  that  the  peti- 
tioner was  therefore  not  tried  by  process 
of  law;  tbat  his  imprisonment  under  the 
commitment  before  us  is  Illegal ;  and  that 
-he  must  be  discharged.  It  appears  by 
statement  of  counsel  for  the  state,  as- 
sented to  by  petitioner's  counsel,  that  pe- 
titioner is  confined  In  the  penitentiary  also 
upon  another  commitment,  upon  a  sra- 
tence  on  conviction  tor  an  offense  other 
than  the  one  set  forth  in  the  petition  and 
return.  It  Is  ordered  that  he  be  discharged 
from  imprisonmentunderthe commitment 
In  the  case  before  us,  but  that  this  dis- 
charge sball  in  no  way  effect  his  tmpiison- 
ment  upon  any  commitment  not  before 
this  court  on  this  petition. 

Blaeb,  G.  J.»  and  Habwood,  J.,  concnr. 


  (a  Not.  M) 

State  t.  Central  PAa  Rt.  Co.  (No.  1,381.  > 

{SvuprevM  Court     Stmada.   Deo.  97,  1800.) 

Tixi.TiON— Unbdbvbtbd  Public  Lauds— Pliaiv 
INO— Pathbnt  or  Taxes. 

1.  Unsorveyed  lands  acquired  by  the  C.  P. 
Ry.  Co.,  under  tbe  acts  of  congress  of  July  1^ 
1863.  and  July  3,  1804,  are  exempt  from  taxation 
by  the  state,  the  latter  act  providing  that,  before 
the  lands  shall  be  conveyed  to  any  company  en- 
titled thereto,  there  shall  be  paid  mto  the  treas- 
uiT  of  the  United  States  the  cost  of  snrveyittf, 
selectiug,  and  conveying  the  same,  and  U.  S.  &i, 
at  liarge  1886,  p.  148,  providing  that  no  lands 
granted  to  any  railroad  company  shall  be  exempt 
m>m  taxation  on -account  of  tbe  lien  of  tbe  United 
States  for  the  surveying,  selecting,  and  aanmsr- 
ing  the  same,  *'bnt  this  provision  shall  not  app^ 
to  lands  unsurveyed. " 

2.  Unsurveyed  lands  are  part  of  the  public 
domain,  and  the  company  has  no  right  to  the  pos- 
session  of  any  particular  tracts,  and  it  has  there- 
fore no  possessory  interest  subject  to  taxation. 

3.  A  description  of  lands  ascertain  odd-num- 
bered 8eetl<Mis,  "as  their  designation  will  appear 
when  the  surveys  of  the  government  are  extend- 
ed over  them, "  is  not  such  a  description  as  to 
show  a  possessory  interest  liable  to  taxation 
as  is  reQuired  by  tien.  St  Nev.  %  1086,  providing 
that  possessory  claims  shall  be  assessed  as  real 
estate,  and  described  by  metes  and  bounds,  or  by 
common  designation  or  name. 

4.  A  tax-payer  has  tiie  right  to  pay  on  some 
of  several  ^bbdivisioiis  of  his  property  entered 
on  the  assessment  roils,  ivlthont  paying  on  all, 
under  Gen.  St.  Nev.  S  1096,  providing  that  "no  tax 
receiver  sball  rec^ve  any  taxes  for  any  por- 
tion less  than  tbe  least  suboivlsion  entered  upon 
the  assessment  rolls.  ** 

Appeal  from  district  court.  Lander  coun- 
ty ;  A.  L.  FiTZOEBALD,  Jadge. 

B&kerA  (f/nes,  for  appellant.  Tbe  At- 
toroey  General,  W.D.Jones,  Diet.  Atty., 
and  H.  Mayeubaum,  for  the  state. 

Bblknap,  C.  J.  This  is  an  action  for 
the  nM:ovei7  of  delinquent  taxes  assessed 
against  the  real  and  personal  property  ol 
the  defendant,  situated  in  Lander  county. 
Included  In  the  list  of  assessed  property 
Is  a  large  quantity  of  unsurveyed  lands. 
The  principal  question  in  the  Case  Is 
whether  land  of  this  character  la  taxabla 
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or  nut.  Tbeae  landewere  acqnlred  by  the 
railroad  company  under  acts  of  coogresB  of 
July  1, 1862,  and  July  2, 1864.  The  act  of 
July  2.  1864,  provides  as  follows:  "Sec.  21. 
That  before  any  land  granted  by  this  act 
shall  be  conveyed  to  any  company  or 
party  entitled  thereto  underthlsact,  there 
shall  flrst  be  paid  Into  the  treaKury  of  the 
United  States  the  cost  of  surveying,  selects 
Ingt  and  couveyinK  the  same,  by  the  said 
company  or  party  in  Interest,  as  the  titles 
shall  be  required  by  said  company,  which 
amoant  shall,  without  any  further  appro- 
priation, stand  to  the  credit  of  the  proper 
account,  to  be  used  by  the  commissioner 
of  the  genera!  iand-office  for  the  prosecu- 
tion of  the  survey  of  the  public  lands 
along  the  line  of  railroad,  and  so  from 
year  to  year  until  the  whole  shaJl  be  com- 
pleted, as  provided  under  the  provlslonsof 
ibis  act."  lit  U.S.  St.  at  Large,  S66.  In  the 
case  of  Railway  Co.  v.  McShane,  22  Wall. 
462,  the  court,  in  considering  this  provis- 
ion, said  "  that  the  payment  of  these  costs 
of  surveying  the  land  is  a  condition  pre- 
cedent to  the  right  to  receive  the  title 
from  the  government  can  admit  of  no 
doabt.  Until  this  Is  done,  the  equitable 
title  of  the  company  is  Incomplete.  There 
remains  a  payment  to  be  made  to  perfect 
It.  There  is  something  to  be  done,  with- 
out which  the  company  is  not  entitled  to 
a  patent.  The  case  clearly  is  not  within 
the  rule  which  authorizes  state  taxation 
of  lands,  the  title  of  which  is  In  the  United 
States.  The  reason  of  tbis  rule  is  also 
folly  applicable  to  tbls  case.  The  United 
States  retains  the  legal  title  by  withhold- 
ing the  patent,  for  the  purpose  of  securing 
the  payment  of  these  expenses,  and  It  can- 
not be  permitted  to  the  states  to  defeat  or 
embarrass  this  right  by  a  sale  of  the  lands 
for  taxes.  If  such  a  sale  could  be  made,  it 
most  be  valid  if  the  land  is  subject  to  tax- 
ation, and  the  title  would  pass  to  the  pur- 
chaser. If  no  such  title  could  pass,  then 
U  Is  because  the  land  is  not  liable  to  the 
tax;  and  the  treasurers  of  the  counties 
have  no  right  to  assess  it  for  that  pur- 
pose. But,  when  the  United  States  parts 
with  ber  title,  she  has  parted  with  the 
only  means  which  that  section  of  the 
statute  gives  for  securing  the  payment  of 
tliese  costs.  It  Is  by  retaining  the  title 
that  the  payment  otcostHof  survey  is  to  be 
enforced.  And,  so  far  as  the  right  of  the 
state  to  tax  the  land  is  concerned,  we  are 
of  opinion  that,  where  the  orginal  grant 
has  been  perfected  by  the  isHuance  of  the 
patent,  the  right  of  the  state  to  tax,  like 
tbe  right  of  the  company  to  sell,  the  lands, 
bas  oebome  periect. " .  Again,  In  the  case 
of  Railroad  Co.  v.  Traili  Co.,  115  U.  S.  607, 
A  Sap.  Ct.  Rep.  201,  these  principles  were 
reaffirmed.  Said  thecourt:  "In  theuase 
of  Railway  Co.  v.  Prescott.  [16  Wall.  60a,] 
which  was  a  writ  of  error  to  the  supreme 
court  of  Kansas,  tbiacoart  held  these  lands 
conld  not  be  assessed  and  sold  for  taxes 
ander  state  laws  nntll  tbis  cost  of  survey- 
ing them  was  paid  to  the  United  States, 
because  the  government  retained  the  legal 
title  to  the  same  to  compel  this  payment. 
Tbis  case  was  decided  in  1S72.  In  1874  the 
case  of  Railway  Co.  v.  McShane  came  be- 
fore us.  Involving  the  same  question,  and 
because  It  also   Involved   some  other 


points  decided  In  Railway  Co.  v.  Pwiscott, 
which  the  court  reconsidered  and  over- 
ruled, it  necessarily  received  full  considera- 
tion, the  result  of  which  was  to  reaffirm 
the  proposition  that,  until  the  United 
States  was  reimbursed  for  the  expenses 
of  the  survey  of  those  lands,  they  were 
not  subject  to  state  taxation."  Advan- 
tage was  talien  of  this  Interpretation  of 
the  law  to  escape  taxation  by  neglecting 
to  pay  the  costs  of  surveys.  To  obviate 
the  dlfflcult.T,  congress  enacted  that  no 
lands  granted  to  any  railroad  corpora- 
tion by  any  act  of  congress  shall  be  ex- 
empt from  taxation  by  states,  territories, 
and  municipal  corporations,  on  account 
of  the  lieu  of  the  United  States  upon  the 
same  for  tbe  costs  of  surveying,  selecting, 
and  conveying  the  same,  or  because  no 
patent  has  been  Issued  therefor;  bat  this 
provision  sbal)  not  apply  to  lands  nnsnr- 
veyed.     U.  8.  St.  at  Large,  1886,  p.  143. 

This  Is  the  only  enactment  of  congress 
waiving  the  Hen  of  the  government  upon 
railroad  lands  for  the  purpose  of  state 
taxation.  A  reason  for  withholding  the 
right  to  tax  Dnsnrveyed  lands  may  be 
found  Id  tbe  fact  that  It  is  impracticable 
to  assess  them.  It  Is  a  well-established 
principle  olinw  that  land  amessed  f or  tbe 
purpose  of  taxation  must  be  so  described 
that  it  may  be  identified.  The  purposes 
of  this  requirement,  as  stated  by  Judge 
Cooley,  are — "First,  that  the  owner  may 
have  information  of  tbe  claim  made  upon 
him  or  bis  property;  ^eoonef.that  tbe  pub- 
lic, incase  the  tax  is  not  paid,  may  be 
notified  what  land  is  to  be  offered  for  sale 
for  the  non-payment;  and,  third,  that  the 
purchaser  may  be  enabled  to  obtain  a 
sufficient  conveyance."  Cooley,  Tax'n 
284.  The  lands  granted  to  tlie  railroad 
company  were  the  odd-numbered  sections 
within  the  limits  of  20  miles  on  each  side 
of  the  railroad,  except  auoh  as  had  been 
sold  or  otherwise  disposed  of  by  the  Unit, 
ed  States,  or  to  which  a  homestead  or 
pre-emption  claim  had  attached,  or  min- 
eral lands.  Dntil.tbe  surveys  are  made  it 
cannot  be  linown'what  parts  of  the  lands 
are  within  theenumerated  exceptions,  nor 
what  sections  or  parts  of  sections  will  be- 
long to  the  company,  nor  nntil  tben  can 
the  locality  of  the  lands  he  determined  so 
that  a  description  may  identify  them. 
Tlie  exemption  enforces  the  principle  that 
lands  may  not  be  assessed  lor  taxation 
unless  described  so  that  they  may  be  found. 
It  Is  said,  however,  that  tbe  possesHory 
Interest  of  the  defendant  Is  taxable  under 
the  revenue  laws  of  thestate.  Independently 
of  the  land  Itself,  or  the  tltletolt.  It  must 
be  borne  in  mind  that  the  unsurveyed 
lands  are  not  described  by  metes  and 
bounds,  or  by  common  designation  or 
name,  but  as  sections  and  parts  of  sec- 
tions, and,  as  alleged  by  tbe  complaint, 
"ns  their  designation  will  appear  when 
tbe  surveys  of  the  United  States  are  ex- 
tended over  them."  It  Is  plain  that  this 
Is  not  a  description  by  which  the  identity 
of  the  lands  can  be  established,  and  it  Is 
equally  plain  that  posseselou  of  lands  so 
described  cannot  be  established  until  the 
surveys  are  made.  The  reasons  suggested 
as  having  induced  congress  to  exempt  un- 
surveyed lands  from  taxation  will  exclude 
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a  poBsesBory  tnteraet  in  each  lands  from 
taxation  when  described  only  "as  their 
designation  will  appear  when  the  surreys 
of  the  government  are  extended  over 
tliem," 

The  answer  of  deleodant  allt^es  tender 
and  payment  of  the  tax  Imposed  apon  all 
of  the  assessed  property  described  In  the 
complaint  other  than  lands.  Defendant 
bad  the  right,  under  the  statute,  (Gen.  St. 
§1006,)  to  pay  the  taxes  upon  any  subdivis- 
ion or  its  property  entered  npon  the  ao- 
eeasment  roll.  And  no  jadgment  for  taxes 
or  penalties  should  be  entered  against  it 
by  reason  of  itsownershlpof  property,  the 
taxes  upon  wbleb  have  been  paid  In  con- 
formity with  this  provision  of  the  statute. 
A  motion  has  been  made  lu  this  court  to 
amend  the  record  by  striking  out  a  plead- 
Insr  entitled  "Amendment  to  Answer.** 
The  motion  is  denied  upon  the  authority 
of  the  following  cases:   Satterlee  v.  Bliss, 

86  Cal.  521;  People  v.  Romero,  18  Cal.  93; 
Boston  V.  Haynes,  81  Cal.  107;  Bonds  v. 
Hickman,  29  Cal.  464;  Boyd  t.  Barrel.  60 
Cal.  280.  A  similar  answer  was  considered 
insufficient  in  the  case  of  People  v.  Pearls, 

87  Cal.  259.  It  is  unnecessary  lor  us,  how- 
ever, to  rule  upon  the  point,  as  tbe  oom> 
plaint  states  the  facts  upon  which  our  de- 
cision Is  based.  Judgment  reversed,  and 
cause  remanded. 

BiOBLOw,  J.  I  concnr.  Tbe  plaintltf 
obtained  Judgment  in  the  court  below,  up- 
on the  pleadings.  This  Judgment  must,  of 
course,  be  reversed,  if  the  complaint  does 
not  state  facts  suiflclent  to  support  It,  or 
if  tbe  answer  presents  any  defense  to  the 
action.  We  are  therefore  confined  upon 
this  appeal  to  a  co&atderatlon  ot  the 
pleadings. 

1.  Included  in  the  property  assessed  to 
tbe  dtfendant  is  the  possessory  claim  to 
certain  nnsDrveyed  lands,  which  are  not 
described  further  than  that  they  will,  when 
the  United  States  surveys  are  extended 
over  tbem,  be  designated  as  certain  coii- 
gressloiiul  subdivisions.  A  possessory 
claim  to  land  is  to  be  assessed  as  real  es- 
tate, and  Oeu.  St.  §  1088,  requires  that  It 
shall  be  described  by  metes  and  bounds, 
or  by  common  designation  or  name.  If 
not  BO  described,  the  assessment  Is  void. 
People  V.  Mahoney,  65  Cal.  2S6;  Keane  v. 
Cannovan,  21  Cal. 302.  Thedescription here 
does  not  comply  with  this  statute.  The 
statement  that  land  will,  some  time  in  the 
future,  be  designated  as  a  "certain  sec- 
tion" does  uot  sufficiently  describe  it  for 
the  purposes  of  taxa  tiou.  It  does  not  show 
its  present  location,  noridentify  It  as  it  now 
exists.  And  further,  we  know  that  it  is 
impossible  to  tell,  In  advance  of  the  official 
surveys,  bow  any  particular  piece  of  land 
will  finally  be  designated.  Says  the  court, 
in  Robinson  v.  Forrest.  29  Cal.  325:  "Nei- 
tlier  a  private  survey  nor  one  made  under 
the  authority  of  the  state  will  answer  the 
purpose."  And  agalu:  "The  lines  are 
uot  ascertained  by  thesurvey,  butthoyare 
created,  and  although  a  surveyor  may, 
in  advance  of  tbe  making  of  the  subdivis- 
ion of  the  township  by  the  deputy  of  the 
iJnited  Htates  surveyor  general,  run  lines 
with  the  greatest  practicable  eKactness 
from  the  comers  established  on  the  exte- 


rior lines  of  the  township,  toaseertaln  tbe 

bounds  of  any  given  quarter-quarter  ser- 
tlon,  8  till,  when  the  survey  comes  to  be  made 
under  the  direction  ot  the  surveyor  gen- 
eral, the  difference  between  tbe  two  sur- 
veys may  be  such  that  the  40-acre  lot, 
which,  under  the  private,  and,  theoretical- 
ly, the  more  accurate,  survey,  appeared 
to  fall  within  the  lands  listed  to  the  state, 
will  be  excluded  from  the  list,  or  vice 
versa."  In  Middleton  v.  Low,  80  Cal.  005, 
it  Is  agalu  said:  "There  is.  In  fact,  no 
such  tract  of  land  as  that  described  In  the 
petition,  until  it  has  been  located  within 
the  congressional  township  by  an  actual 
survey  and  establishment  of  the  lines,  un- 
der the  authority  of  tbe  United  States, 
and  the  survey  has  been  approved  by  the 
proper  United  States  surveyor  general." 
See,  also.  Bullock  v.  Rouse,  81  Cal.  590.  22 
Fac.  Rep.  919.  It  follows  that  the  com- 
plaint does  not  state  facts  sufficient  to 
support  the  Judgment  as  to  tbe  taxes  up- 
on tbe  land. 

2.  This  is  safflcient  to  dispose  of  the  ap- 
peal, but  as  there  are  other  Important 
questions  in  tbe  case  which  have  been  fully 
argued,  are  fairly  raised,  and  are  likely  to 
arise  again.  It  is  proper  to  consider  them. 
The  motion  to  strike  out  the  amendment 
to  the  answer,  upon  the  grannd  that  it 
was  filed  without  leave,  should  be  denied, 
because  not  made  In  the  court  below, 
where,  had  it  been  sustained,  tbe  proper 
leave  to  file  it  might  have  been  obtained. 
Clarke  v.  Lyon  Co.,  7  Nev.  76;  Ix>oga- 
baugh  V.  Railroad  Co.,  9  Nev.  271. 

3.  It  is  claimed  that  the  answer  is  insuffi- 
cient because  it  does  not  deny  "all  claim, 
title,  or  interest  In  the  property  assessed, 
at  the  time  ot  the  assessment.  **  In  tbe  lan- 
guage of  section  llOU.  Gen.  Bt.  It  seems 
to  me,  however,  that,  taken  altogether.  It 
states  a  good  defense.  An  attempt  was 
made  to  assess  a  possessory  claim  to  lands 
which,  it  was  alleged,  would  some  time  be 
designated  as  certain  odd  sections,  and 
which,  we  know,  had  beeu  granted  to  the 
defendant  by  the  United  States.  It  could 
not  truthfully  deny  all  claim  to  tbe  land, 
but  it  denied  any  possessory  claim  there- 
to, and  stated  facts  showing  that  tbe 
right  which  It  did  have  was  not  subject 
to  taxation.  This  must  be  held  sufficient, 
or  else,  under  tbe  guise  of  regulating  tbe 
pleadings,  a  party  may  be  debarred  from 
stating  tacts  which  constitute  a  complete 
defense  to  an  action,  ^mply  tmause  the 
truth  win  not  permit  him  to  state  them  lo 
a  particular  form  of  words.  This  cannot 
be  done.  Wright  v.  Cradlebaugb,  3  Nev. 
349;  BronsoD  v.  Klnzle.  1  How.  828;  Green 
V.  Biddle.  8  Wheat.  1. 

4.  Under  tbe  facts  stated  In  tbe  answer, 
tbe  defendant  bad  no  taxable  inten,>8t  Id 
tbe  land,  nor  was  it  subject  to  state  taxa- 
tion. 

(a)  It  is  therein  all^d  that  the  lands 
are  unsurveyed ;  that  the  defendant  has 
no  possessory  claim  to  them ;  and  that 
tbe  only  claim  It  has  is  under  the  land- 
grant  acts  of  congress,  of  July  1,  1S62, 
and  July  2, 1864.  Several  attempts  have 
been  made  to  tax  some  of  tbe  lands 
granted  by  these  acts  after  they  were  sur- 
veyed, but  it  was  finally  settled  that  tbis 
was  not  permissible  before  patents  lisd 
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tamed,  upon  the  groaDd  that  congrees  had 
made  the  payment  of  thecost  of  snnreylng 
a  condition  of  the  grant,  and  that,  nnUl 
the  pateuU  tosnod,  the  Kovernment  held 
a  lien  thereon  as  secarlty  therefor.  Bait- 
road  Co.  T.  TrallU^o.,  115  D.  S.  607,  6  Snp. 
Ct.  Bep.  201.  By  the  act  of  Jnly  10. 1886. 
eoDgreee,  however,  antborlzed  each  tuxa- 
tioD,  notwIthBtanding  thlB-llen,  (State  t. 
Railroad  Co.,  22  Pac.  Rep.  287;)  bnt  it  was 
specially  provided  that  this  aathorlzatlon 
shoDld  not  apply  to  lands  ansnrveyed,  (U. 
tS. St.  at  Large  1886,  p.  143.)  So.  11  the  gov- 
Arnment  ever  bad  a  lien  upon  those  unsur* 
veyed,  II  the  payment  of  these  costs  was 
ever  a  condition  precedent  to  the  passage 
of  the  title,  It  still  exists,  and  they  are 
consequently  exempt  from  taxation.  It  ia 
argned,  however,  that  there  can  be  no 
coat  of  snrvpylng,  and  consequently  no 
Hen,  until  the  surveys  are  made.  This  is 
ingenious,  but  I  think  not  tenable.  The 
most  of  the  land  was  nnsurveyed  at  the 
time  of  the  grant,  and  It  was  certain  that 
some  time  the  United  States  must  Incur 
the  expense  of  segregating  It  from  the 
mass  of  the  public  domain.  The  language 
of  the  act  isthatnoneot  the  lands  granted 
shall  be  conveyed  until  after  the  cost  of 
surveying  Is  paid.  This  has  been  con- 
strued, so  far  as  surveyed  lands  are  con- 
cerned, to  mean  that  thereby  congress  In- 
tended to  attach  acondltlon  to  the  grant, 
to  hold  a  lien  on  the  land  tor  such  costs. 
If  so,  whydoes  itnot  also  mean  that  it  in- 
truded to  attach  the  same  condition,  to 
hold  tbesame  Hen,  opon nnsurveyed  lands, 
for  the  cost  that  must  certainly  some 
time  accrue?  Congress  could  attach  any 
condition  to  the  grant  that  it  saw  fit. 
Until  surveyed,  and  its  character  and 
atatna  determined,  no  patents  could  be  Is- 
sued. When  this  was  done,  then  the  cost 
would  be  Incurred,  and  It  seems  clear  that 
the  laud  was  to  be  all  the  time  faolden  for 
It,  as  well  before  as  after  surveys. 

(b)  Upon  another  ground  unsurveyed 
lands  are  not  subject  to  state  taxation, 
although  granted  in  pneaeutU  where  sur- 
veys are  necessary  to  the  Issaance  of  the 
patents.  Lands  for  which  no  patent  has 
{nnied,  are  sometimes  subject  to  such  tax- 
ation, bot  It  is  only  under  peculiar  circum- 
stances, which  ai-e  quite  clearly  stated  fn 
Railroad  Co.  v.  Price  Co.,  133  U.  8.  505. 10 
Sap.  Ct.  Bep.  341.  It  is  there  said:  "It 
follows  that  all  the  public  domain  of  the 
United  States  within  the  state  of  Wiscon- 
sin was.  in  1888,  «empt  from  state  taxa- 
tion. Usually  the  possession  of  the  legal 
title  by  the  government  determines  both 
(he  fact  and  the  right  of  ownership. 
There  Is,  however,  an  exception  to  this 
doctrine  with  respect  to  the  public  do- 
main, which  Is  as  well  settled  as  the  doc- 
trine Itself,  and  -Uiat  is  that  where  con- 
gress has  prescribed  the  coudltlona  upon 
which  portions  of  that  domain  may  he 
alienated,  and  provided  that  upon  the  per- 
formance of  the  conditions  a  patent  of  the 
United  States  shall  issue  to  the  donee  or 
purchaser,  and  all  conditions  are  compiled 
with,  the  land  alienated  being  distinctly 
defined.  It  only  remaining  for  the  govern- 
ment to  issue  Its  patent,  and  until  such  Is- 
soe  holding  the  legal  title  in  trust  for  him, 
who  Is  the  mean  tmie  la  not  excluded  from 


the  use  of  the  proper^;  in  other  words, 
when  the  government  has  ceased  to  hold 
any  such  right  or  Interest  In  the  proiwrty 
as  to  Justify  It  In  withholding  a  patent 
from  the  donee  or  purchaser,  and  It  does 
not  exclude  him  from  the  use  of  the  prop- 
erty,—then  the  donee  or  purchaser  will  be 
treated  as  the  beneficial  owner  of  the  land', 
and  the  same  be  held  subject  to  taxation 
as  his  proiwrty." 

In  several  respects,  this  case  does  not 
come  within  the  rales  here  laid  down. 
The  donee  Is  not  entitled  to  the  patent  un- 
til the  land  Is  surveyed,  and  the  fact  also 
ascertained  In  some  manner  that  it  Is  not 
within  some  of  the  excepted  tracts  Miat 
are  not  Included  in  the  grant.  This  cer- 
tainly cannot  be  done  ontll  Its  boandartes 
are  clearly  defined.  Again,  under  the  act 
of  congress,  entitled  "An  act  to  prevent 
ttte unlawful  occupancy  of  public  lands," 
approved  February  26,  1885,  it  seems  that 
the  donee  Is  also  excluded  from  the  benefi- 
cial use  or  possession  of  unsurveyed  land, 
because,  until  surveyed.  It  Is  all  a  part  of 
the  public  domain,  and  the  defendant,  no 
more  than  any  one  else,  has  any  right  to 
the  possession  of  any  particular  tract  or 
portion  of  It. 

6.  Tender.  The  complaint  dencribes  the 
property  assessed  In  nine  different  Subdi- 
visions, and  then  alleges  that  certain  taxes 
were  levied  upon  the  whole  thereof.  It  Is 
in  the  Btatntorr  form  and  Is  not  required 
to  state  the  details  of  the  assessment.  It 
consequently  does  not  follow  from  this 
either  that  the  property  was  or  was  not 
aseesxed  In  ench  subdivisions.  Bnt  It  was 
the  assessor's  doty  to  mter  it  upon  the 
assessment  roll  in  at  least  that  number  of 
parcels,  and  value  each  division  separate- 
ly. In  the  absence  of  allega  tlon  or  proof 
to  the  contrary,  we  must  presume  that  be 
did  bis  duty.  Lawson,  Pres.  Ev.  53.  It 
has  been  decided  that  adjoining  town  lots.' 
owned  by  the  same  person,  may  be  a»- 
sessed  as  one  tract,  but  never  under  auy 
statute  similar  to  ours  that  entirely  sepa- 
rate and  distinct  pieces  of  real  estate  and 
personalty  can  be  thrown  together  in  one 
general  statement  and  valued  as  one  piece 
of  property.  Such  an  assessment  Is  void. 
Cooley,  Tax'n,  279;  People  v.  HoUlster,  47 
Cal.  408.  The  answer  alleges  tliat.  prior 
to  the  time  the  taxes  became  delinquent, 
the  defendant  unconditionally  tendered  to 
the  tax  receiver  of  Lander  county  all  the 
taxes  due  upon  a  uninber  of  these  subdi- 
visions or  parcels  of  property,  amounting, 
in  all,  to  $15,645.66;  that  he  refusetl  to  re- 
ceive it,  but  subsequently  to  the  com- 
mencement of  this  action  it  was  demanded 
by  the  district  attorney,  and  paid  to  the 
county.  The  court  held  the  plea  of  tender 
Insufficient,  and  gave  Judgment  for  the 
full  amount  of  tax  and  penalties,  less  the 
sum  paid.  The  question  Is.  can  a  tax- 
payer pay  the  taxes  upon  some  subdivis- 
ions of  his  property,  and  not  on  all?  It 
may  be  admitted  that,  except  under  stat- 
utory authority,  be  cannot.  Several  ap- 
parently conflicting  provisions  of  our  stat- 
utes can  be  cited  which  seem  to  Indicate 
that  the  legislature  did  not  understand  it 
had  authorized  It;  and  yet  the  language 
ol  Gen.  St.  %  1096.  "but  no  tax  receiver 
shall  recftlve  any  taxes  for  any  portion  less 
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than  the  least  sabdl  vision  entered  upon  the 
assessment  roll,"  seems  to  clearly  answer 
thequestlonln  the  affirmative.  If  belsnot 
to  receive  the  tax  on  anytbinK  less  than 
tbe  least  subdivialoa,  then  certainly  the 
manifest  implication  Is  that  he  can  receive 
it  on  anything  more  than  that.  Words  ol 
a  statate  are  never  to  be  construed  as  un- 
uexhuing,  ifit  is  possible  to  avoid  it;  bat 
If  the  tax  receiver  uiast  not  recelre  the 
tax  on  anythinfflesB  than  the  whole  prop- 
erty, then  certainly  it  Is  meaningless  to 
lorbld  blm  receiving  It  on  less  than  a  sub- 
divihlon.  As  the  defendant  tendered  the 
taxes  on  what  was  certainly  a  subdivision 
ot  its  property,  it  Is  unnecessary  to  con- 
sider whether  anything  less  would  also 
have  been  a  subdlvitiion ;  for  instance, 
whether  it  could  pay  on  each  40  acres  of 
Its  land,  and  demand  a  receipt  therefor. 
It  la  argued  that  it  Is  a  matter  of  discre- 
tion with  the  tax  receiver  whether  he  will 
receive  the  taxes  so  tendered  or  not:  but 
this  cannot  be.  Where  a  public  officer  has 
been  clothed  by  statute  with  power  to  do' 
an  act  which  concerns  the  rights  ot  third 
persons,  the  execution  of  the  powernioy 
be  insisted  on,  though  the  phraseology  of 
the  statute  be  permissive  merely,  and  not 
peremptory.  Mayor  v.  Furze,  3  Hill,  614. 
Nor  was  the  amendment  to  section  1111, 
Gen.  St.,  made  a  year  later,  a  repeal  ol  this 
provision,  because— Fi/wt,  there  is  no  neces- 
sary conflict  bet  ween  them;  aii6,seeoBdly, 
so  far  as  any  bearing  upou  this  question 
is  concerned,  the  amendment  was  merely 
a  re-enactment  of  the  section  as  it  orig- 
inally stood.  It  cannot  be  supposed  that 
the  legislature.  In  one  sectiou  of  a  statute, 
intended  tu  repeal  another  section  of  the 
same  act. 

6.  Thequestionot  removal  to  the  United 
States  circuit  court  seems  to  have  been 
virtually  abandoned  by  the  appellant  up- 
on the  argument,  and  therefore  requires 
no  particular  consideration. 

(a  K«T.  80)   

West  t.  Humphbrt  et  at.  (No.  1,826.) 

{Supreme  Court  of  Nemada.  Dec.  18,  1890.) 
Bale— Delivery— Whrs  Title  Passes; 
An  agent  bought  for  his  principals  all  the 
ores  produced  at  a  mine,  to  he  delivered  when 
loaded  on  the  wagon  at  the  mine.  Ores  were 
loaded  and  delivered  to  a  carrier,  consigned  to 
the  agent,  and  a  bill  ot  lading  to  him  in  his  own 
name  was  sent  him.  Held,  that  the  title  passed 
to  the  principals  when  the  ores  were  delivered  to 
the  carrier. 

Appeal  from  district  court,  Nye  county; 
Thomas  H.  Wells.  Judge. 

D.  S.  Tramatty  for  appellant.  Beitfamlo 
Carter,  for  respondents. 

MuRPHT,  J.  Tbisaction  was  brought  to 
recover  certain  personal  property,  con- 
sisting of  concentrate,  or  their  value. 
The  defendants  bad  Judgment  of  nonsuit. 
It  appears  from  the  record  that  W.  J. 
Chamberlain  and  Frank  Diiiingham,  of 
Denver,  Colo.,were  partners  doing  business 
in  buying  and  smelting  ores  and  concen- 
trates in  this  state,  uuaer  the  firm  name  of 
W.J.  Chamberlain  A  Co.;  that  W.  E.  West 
was  their  agent  In  this  state,  and  that  as 
such  agent,  in  the  mouth  of  September, 
1888,  he  entered  Into  an  agreement  with 


J.  E.  Severance  to  purchase  all  the  uma 

and  concentrates  for  Chamberlain  &  Co. 
thatSeverance  could  produce  from  the  Bar- 
celona mine;  which  mine  Severance  was 
working  under  a  lease.  The  ores  and 
concentrates  were  to  be  delivered  to  Cham- 
berlain &  Co.  when  loaded  on  the  wagon 
at  the  Barcelona  mine.  Some  ores  and 
concentrates  bad  been  delivered  under  the 
agreement  to  West.  On  or  about  the  20th 
day  of  November,  1889,  Robert  Scott,  a 
teamster  and  freighter,  loaded  seven  or 
eight  tons,  more  or  less,  of  concentrates 
from  the  Barcelona  mine,  at  the  request 
of  Severance,  to  be  by  Scott  delivered  to 
West  at  Ledlle ;  West  to  pay  the  freight 
charges.  On  the  23d  day  of  November. 
1889,  West  paid  Severance  «1,200  on  the 
concentrates.  On  the  25th  ol  Novemlaer, 
1889,  and  after  the  said  concentrates  had 
been  loaded  and  in  transit  on  Scott's 
wagons  to  West,  and  while  Scott  was  at 
the  town  of  Belmont,  seven  miles  from 
where  the  concentrates  bad  been  loaded, 
the  defendant  Brougher,  as  sberilf  of  the 
county  of  Nye,  under  and  by  virtue  of  a 
writ  of  attachment  sued  out  In  the  case  of 
W.  C.  Humphrey  against  J.  E.  Severance, 
seized  the  property  In  dispute  as  the  prop- 
erty of  J .  E.  Severance.  The  following  ex- 
hibits were  put  In  evidence  by  plaintiff: 

"A.  Belmont,  Nev.,  Nov.  20,  '89.  This 
certifies  that  I  have  this  day  sold  to  W.  £. 
West,  manager  of  the  Ledlle  Sampling 
Works,  (11)  cleTeo  tuns  of  concentrates 
and  ore,  (more  or  less,)  now  being  loaded 
on  Scott's  team;  consideration  (91.200) 
twelve  hundred  dollars.  J.E.Sisvebance:. 

"Friend  West;  I  think  the  above  Is  aU 
that  Is  necessary,  and  all  that  you  require 
as  a  bill  of  sale.  I  shall  leave  for  Austin 
on  next  stage,  so  you  may  hold  money  un- 
til my  arrival.   Yours,  truly,  J.  E.  Sgvsb- 

ANCE.  " 

"B.  Austin,  Nev.,  Not.  23.  '89.  Received 
of  W.  E.  West,  Mgr.,  acc't  concentrate  In 
transit,  the  sum  of  {1,275  lor  11  tons,  more 
orlesM.   J.  E.  Skterance." 

EzbibitC  Is  ablll  of  sale  and  assignment 
from  Chamberlain  &  Co.  to  West,  the  plain- 
tiff. 

We  will  not  in  this  opinion  consider  the 
errors  assigned  by  the  counsel  for  pialntiS 
to  the  refusal  of  the  judge  to  sustain  his 
objections  to  questions  asked  tbe  several 
witnesses.  We  shall  confine  ourselves, 
therefore,  to  the  other  error  alleiaced,  to- 
wlt,  the  question  of  nonsuit,  for  tbe  rea- 
son, as  assigned  by  the]udge,*'that  tbe  tee* 
timony  of  the  plaintiff  did  not  show  tbat 
Chamberlalu  &  Co.  were  tbe  owners  of  the 
property  In  controversy  at  the  time  of 
the  levying  of  the  attachment.  Tbe  bill 
of  exceptions  shows  that  the  motion  for 
nonsuit,  which  the  judge  sustained;  was 
founded  upon  the  theory  that  the  naXe  ot 
the  property  under  the  contract  made  in 
the  month  of  September,  1889,  between 
West,  acting  as  the  agent  for  Chamber- 
lain &  Co.,  and  Severance,  was  not  a  bona 
Ode  sale  of  the  property,  and  the  bill  of 
sale  in  evidence,  marked  'Exhibit  A,' 
shows  that  the  property  In  dispute  was 
sold  by  J.  E.  Severance  to  W.  E.  West  No- 
vember 20, 1889,  and  that  Uie  property 
was  in  transit  at  tbe  time  ot  the  sale,  and 
that  a  portion  of  the  concentrates  were 
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not  In  extsteoce  at  tbe  time  of  the  pre- 
tended sale."  Wethlnk  tbe  non&ult  should 
not  faare  been  granted.  The  testimony 
of  the  plaintiff  ubowe  that  there  was  an 
agreement  between  Severance  and  the 
agent  of  Chamberlain  &  Co.  In  the  month 
of  iSeptember,  1889,  wbereby  all  the  ore  and 
concentrates  produced  from  the  Barce- 
lona mine  weresold  to  Chamberlain  &  Co., 
and  were  to  be  delivered  to  them  when 
loaded  on  the  teams  at  the  Barcelona 
mines.  There  bad  been  one  or  more  loads 
delivered  under  that  agreement,  and  West 
testified  that  all  Ills  acts  during  the  entire 
transaction  were  lor  and  on  behalf  of  his 
prindpalB.  Chamberlain  &  Co.,  and  not  for 
nlmBclf.  Upon  Ihla  state  of  facts,  and  do 
testimony  In  the  record  to  contradict 
tbem,  tbe  mere  fact  that  Severance  wrote 
upon  a  piece  of  paper  what  purported  to 
be  a  bill  uf  sale  to  West  could  not  change 
tbe  nrifi^lnal  agreement  without  tbe  con- 
sent of  West  orCbamberloln  &  Co.  Tho 
right  to  rescind  was  neither  exercised  nor 
claimed  by  either  of  the  parties  to  the 
agrcemonc,  nor  Is  West's  right  to  act  as 
agent  for  Chamberlain  &  Co.  questiuned; 
and  when  he  received  the  paper  purport- 
ing to  be  a  bill  of  sale,  made  In  his  name, 
lu  law  it  was  lor  the  use  and  benefit  of 
Chamberlain  &  Co.  A.  person  who  agrees 
to  act  for  another  Is  not  allowed  to  deal 
In  the  business  of  the  agency  tor  his  own 
benefit;  and,  U  betakes  a  conveyance  In 
bis  own  name  of  property  which  he  agrees 
to  purchase  for  another,  be  will  be  consid- 
ered as  holding  the  property  in  trust  for 
his  principal.  Tbe  fact  that  tbe  property 
was  In  transit  at  tbe  date  of  tbe  paper 
purporting  to  be  a  bill  of  sale,  or  that  a 
portion  of  tbe  property  was  not  In  exist* 
ence  at  tbe  date  of  tbe  sale,  Is  of  no  avail 
to  the  respondents. 

It  appears  from  the  evidence  adduced  at 
the  bearing  that  the  property  was  In  the 
possession  of  the  carrier  seven  miles  from 
the  Barcelona  mine,  and  that  It  had  been 
paid  for  by  West  before  the  levying  of  tbe 
attactament.  Such  being  the  case.  Sever- 
ance did  not  own  ttte  property  at  tbe  date 
Of  the  levy,  without  It  could  be  made  to 
appear  that  he  had  parted  with  the  prop- 
erty to  binder,  delay,  or  defraud  his  cred- 
itors, which  question  Is  not  before  us. 
The  ownership  of  the  property  was  to 
pass  when  loaded  on  the  wagons  at  the 
Barcelima  mine.  Tbe  resting  of  the  title 
to  property  always  depends  on  tbe  Inten- 
tion of  tbe  parties,  to  be  derived  from  the 
agreement  and  itscircumstances.  As  long 
as  tbe  ore  remained  at  the  Barcelona  mine, 
Chamberlalu  &  Co.  bad  no  interest  in  it; 
but  when  tbe  ore  was  put  Into  sacks, 
placed  in  tlie  wagon,  delivered  to  tbe  car- 
rier, and  he  directed  to  deliver  the  proper- 
ty to  West,  what  was  up  to  that  time  a 
mere  executory  contract  of  sale  became 
an  actual  or  executed  sale,  and  the  title  to 
whatever  ore  was  placed  in  the  wagon 
passed  to  Chamberlain  &  Co.  "Where 
the  buyer  had  purchased,  in  advance,  all 
tbe  crop  of  peppermint  oil  to  be  raised  and 
manufactured  by  a  farmer,  the  property 
passed  to  tbe  buyer  in  all  the  oil  which 
bad  been  pot  by  tbe  farmer  into  the  buy- 
ei's  bottles  and  weighed,  although  never 
delivered  to  him."   Langton  v.  U^glna, 


4  Hurl.  &  N.  400.  In  the  case  of  Aldrldga 

T.  Johnson,  reported  In  7  El.  &  Bl.  885, 
"plaintiff  agreed  with  K.  to  purchase  from 
K.  iOO  out  of  200  quarters  of  barley,  which 
plaintiff  had  seen  in  bulk  and  approved  of, 
and  be  paid  part  of  the  price.  It  was 
agreed  that  plaintiff  should  send  sacks 
for  the  barley,  and  that  K.  shoald  fill  the 
sacks  with  the  barley,  take  them  to  a 
railway,  place  them  upon  trucks  free  of 
charge  and  send  tbem  to  plaintiff.  Plalu- 
tlffsent  sacks  enough  for  a  part  only  of 
tbe  100  quarters.  These  K.  filled,  and  also 
endeavored  to  find  trucks  for  tbem,  but 
was  unable  to  do  so.  K.  finally  detained 
tbe  barley,  and  emptied  it  from  tbe  sacks 
back  Into  tbe  bulk.  K.  having  become 
bankrupt  after  he  had  emptied  the  barley 
from  tiie  sacks  into  tbe  bulk,  and  tbe  de- 
fendant, bis  assignee,  having  removed  tbe 
whole  together,  held,  by  tbe  whole  court, 
that  this  was  a  cObverslon  by  tbe  assignee 
as  to  the  part  put  Into  tbe  sacks,  and  tbe 
plaintiff  should  recover  that  quantity." 
In  ca%es  like  the  one  under  consideration, 
the  carrier  Is  tbe  bailee  of  the  person  to 
whom,  not  by  whom,  the  goods  are  sent; 
the  latter,  in  employing  tbe  carrier,  being 
considered  as  the  agent  of  the  former  for 
that  purpose.  BenJ.  Sales,  §§  isl,  693; 
Burton  v.  Baird,  44  Ark.  556;  State  v. 
Carl,  43  Ark.  853;  Herron  t.  State,  10  H. 
W.  Rep.  26;  KUne  v.  Baker,  99  Mass.  254; 
Schmidt  V.  Nunan,  6S  Cal.  373.  The  Judg- 
ment will  be  reversed  and  causeremanded. 

BiGELOW.  J..  (coaeurr/D^.)  I  concur. 
The  plaintiff's  evidence  shuws  that  the 
sale  of  the  concentrates  was  made  to 
Chamberlain  &  Co.,  and  not  to  West. 
West  was  acting  merely  as  their  agent, 
and,  even  If  tbe  contract  of  sale  bad  been 
made  In  bis  name,  which  it  was  not.  it  Is 
always  permissible  to  show  that  it  was 
for  the  use  and  benefit  of  his  principals. 
This  was  shown  here.  Ruiz  v,  Norton.  4 
Cal.  .155;  Huntington  v.  Knox, 7  Cash.  371. 
As  West  is  the  plaintiff,  and  tbe  one  to 
whom  tbe  defendants  claim  the  concen- 
trates were  sold,  it  would  make  no  differ- 
ence whether  sold  directly  to  blm,  or  first 
to  Chamberlain  &  Co.,  and  then  by  them 
to  him,  were  it  not  that  tbe  complaint 
has  specially  alleged  the  deraignmcnt  of 
title  through  them. 

The  plaintiff's  evidence  tended  to  prove 
that  J.  E.  Severance  had  been  the 
owner  of  the  concentrates:  that  he  had 
made  an  agreement  to  sell  them  to  Cham- 
berlain &  Co.  before  they  were  extracted 
from  the  mine;  that  after  they  were  ex- 
tracted he  made  a  bill  of  sale  to  them, 
and  tbey  had  fully  paid  him  lor  them. 
This  was  certainly  sufficient  to  vest  the 
title  In  them,  and  authorise  them  to  main- 
tain an  action  for  their  possession  as 
against  a  trespasser  or  stranger,  without 
regard  to  whether  there  was  any  fraud  in 
the  sale  or  had  been  any  delivery,  want 
of  delivery  being  also  one  of  the  grounds 
upon  which  the  motion  for  nonsuit  was 
made  and  granted.  These  questions  are 
only  material  when  the  contest  Is  between 
a  purchaser  and  a  creditor  of  the  vendor 
having  a  lien  by  attachment  or  otherwise. 
Tbornburgb  v.  Hand,  7  Cal.  554;  Bump, 
Fraud.  Conv.  443, 511.  As  tbe  defendants 
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bad  not  yet  como  to  their  aide  of  the  case, 
there  was  of  course  no  proof  that  either  of 
them  was  a  creditor  of  the  vendor,  or 
that  any  attachment  bad  been  issued,  or 
any  attempt  made  to  levy  the  writ  upon 
tlie  property  In  dispute,  when  the  motion 
was  made.  It  only  appeared  that  the  title 
to  the  property  had  vested  in  the  plaintiff; 
that  he  was  consequently  entitled  to  its 
pussesslon,  and  that  the  defendants  de- 
tained It  from  him.  This  certainly  made 
Bpriwafaeiecaae.  As  the  casetben  stood, 
the  defendants  were  merely  strangers  and 
trespassers.  Until  they  had  shown  some 
rlaht  or  interest  In  the  property,  It  was  no 
coneem  of  theirs  whether  there  was  fraud 
In  thf>  sale  or  bad  been  any  delivery,  nor 
could  the  questions  be  raised.  Packard  v. 
Wood.  4  Gray,  807 ;  Ben].  Sales,  8  675. 

(31  Not.  8S)   


Statk  t.  Diamond  Vallbt  Livb-Stock  ft 
Land  Co.   (No.  1,327.) 
(SujMvme  Cowt  qf  Neoada.  Dea  S3, 1890.) 
AssEssuiMT  or  TazKs— ITams  or  UtnntB—Kx- 

CSBSIVB  VaLUATIOK. 

1.  An  aneBsme&t  o  taxes  against  tbe  prop- 
perty  of  "TheDiamoodValleyLlve-Stook  &  Land 
Company, "  is  not  void  because  made  against  "The 
Olamona  Valley  Stock  Company, "  the  company 
baving;  returned  do  statement  oX  its  property,  aad 
its  vice-preBideat  and  general  agent  having  seen 
Che  list  prepared  by  the  assessor,  observed  the 
mistake  m.the  name,  and  failed  to  call  attenUon 
to  it. 

2.  In  an  action  to  reoover  taxes  assessed  against 

one  who  has  neglected  to  retom  a  statement  of  his 
property,  and  refused  to  sign  the  one  prepared  by 
the  assessor,  evidence  is  not  admissible  that  an 
excessive  valuation  was  placed  on  the  property, 
Gten.  6t.  Nov.  %  1091,  providing  that  "where  the 

rson  complaining  of  the  assessment  bas  refused 
give  the  assessor  hts  list  under  oath,  as  re- 
quired by  this  act,  no  redaction  shall  be  made  by 
the  board  of  equ^lzatiou  In  the  assessment  made 
by  the  assessor. " 

Appeal  from  district  court,  Eureka  coun- 
ty; A.  Ii.  FiTEOBBALD,  Judge. 

Birea  Jt  Bo&tty  and  3.  R*  Judge,  for  ai>- 
pellant.  The  Attorney  General,  Peter 
Bretn,  DIst.  Atty.,  and  A.  £>.  Cheney,  for 
the  State. 

MuRPHT,  J.  This  a  suit  aRalnst  the 
above-named  defendant  and  certcUn  real 
estate  and  Improvements,  described  In  the 
complaint,  to  recover  state  and  county 
taxes  assessed  against  the  corporation  in 
Eureka  county  for  the  year  18SS,  and  to 
enforce  agniust  the  property  the  lien 
created  by  law.  The  plaintiff  had  Judg- 
ment agaluE-t  the  corporation,  which  ap- 
pealed, and  seeks  a  reversal  of  the  Judg- 
ment upon  two  grounds. 

The  first  d(.*fense  wt  up  is  that  there  was 
no  valid  assessment  of  the  property  de- 
scribed in  the  complaint  made  aKaiist  the 
defendant,  "The  Diamond  Valley  Live- 
stock &  Land  Company,"  but  that  the 
same  was  made  and  the  property  as- 
sessed  against  the  "Diamond  Valley 
Stock  Company,  R.  Sadler,  Agent,"  and 
that  the  true  name  of  the  corporation  la 
"The  Diamond  Valley  Live  Stock  &  Land 
Company. "  Tbeqoestlon  to  be  determined 
from  the  facts  in  this  case  Is  whether  the 
defendant  should  be  required  to  pay  the 
taxes,  notwithstanding  the  mistake  in  the 
name  of  the  corporation*  or  whether  the 


corporation  was  Injured  thereby,  and  tha 
omitting  of  the  words  "Live"  and  "lljind'' 
from  the  name  of  the  company  Is  such  an 
error  as  vitiates  the  assessment  as  made 
by  the  assessor,  and  relieves  the  corpora- 
tion from  the  payment  of  its  Just  propoi^ 
tlon  of  taxes  t'o  the  support  of  the  stats 
and  county  govemmenta  for  the  year  1M8S. 
While,  on  the  other  hand.  It  Is  Important 
to  the  security  of  the  tax-payer  that  as 
much  regulailty  and  anlformityas  is  prac- 
ticable should  be  maintained  In  the  nam* 
lug  of  the  owners  of  property,  and  tha 
listing  of  the  same  for  the  purpose  of  tax- 
ation, It  is  also  important  that,  us  far  as 
practicable,  all  persons  and  corporations 
liable  to  taxation  should  pay  their  or  Its 
Just  proportion  of  the  public  taxes,  and 
nr)t  be  permitted  to  escape  by  means  of 
slight  mistakes  or  frivolous  objections. 
We  think  this  Is  the  plain  Intent  uf  the 
law.  Section  1080,  Gen.  St.,  reads:  "All 
property  of  every  kind  and  nature  what- 
soever within  this  state,  shall  be  subject 
to  taxation,  except."  And  the  property  (rf 
the  defendant  does  not  fall  within  the  ex- 
cepted class.  Section  1082  reads:  " Be- 
tween the  flrst  Monday  in  March  and  the 
first  Monday  In  September,  In  each  year* 
the  county  assessor  *  •  »  shall  aecei^ 
tain,  by  diligent  inquiry  and  examination, 
all  property  in  his  county,  real  or  person- 
al, subject  to  taxation,  and  also  the 
names  of  all  personu,  corporations,  asso- 
ciations, companies,  or  firms  owning  tbs 
same.  *  *  '  *  He  shall  then  list  and  as* 
sess  the  same  to  the  person,  firm,  corpora- 
tion, etc.  He  shall  also  demand  from  each 
person  and  firm,  and  from  the  president, 
cashier,  treasurer,  or  managing  agent  of 
each  corporation.  *  *  "  a  statement, 
under  oath  or  affirmation,  of  all  property 
within  his  county  owned  or  claimed  by 
him.  It,  or  them.  If  any  person,  officer, 
or  agent  shall  refuse  to  furnish  such  list, 
or  shall  give  a  false  name,  or  shall  refnsa 
to  give  his  other  name,  or  shall  refuse  to 
swear  or  affirm,  he  or  she  shall  be  guilty 
of  a  misdemeanor.  It  the  owner  of  tha 
property  shall  fall  or  refuse  to  make  out 
and  swear  to  the  statement  as  required 
by  the  statute,  the  assessor  shall  make  an 
estimate  of  the  value  of  such  property  and 
assess  the  same.  *  •  •  if  the  name  of 
the  owner  be  known,  the  property  shall 
he  aBseased  In  his  or  her  name.  It  nn- 
knowo  to  the  asseHSor.  the  property  shall 
be  assessed  to  unknown  owners.  PYitra 
the  foregoing,  we  are  of  the  opinion  that 
where  there  is  a  slight  error  in  the  oarae 
of  the  person  or  corporation  ta±ed.  when 
the  property  la  correctly  described,  and 
the  owners  are  not  misled  by  such  name 
or  description,  the  tax  assessed  to  hlra  or 
it  may,  notwithstanding  such  error,  bo 
collected  of  the  person  or  corporation  In- 
tended to  be  taxed,  provided  the  person 
or  corporation  can  be  identified  bycompe- 
tent  evidence.  In  this  case  the  omtsBion 
of  a  part  of  the  name  of  the  defendant  was 
the  fault  of  the  vice-president  and  manag- 
ing agent  of  the  corporation. 

On  the  trial  In  the  district  court,  C  C 
Wallace,  assessor  of  Eureka  county,  teett- 
fled:  "The  Diamond  Valley  pn>perty,  aa 
I  had  always  understood,  belongred  to 
Sadler  before  it  was  sold  to  the  company. 
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I  grot  my  Idea  ol  the  name  of  the  company 
In  1888,  of  Sadler.  He  and  I  sat  duwn  to- 
getfaer.  When  we  sot  tbrougli,  he  refused 
to  Bign  the  statement,  and  went  away.  I 
had  understood  always  that  the  name 
was 'Diamond  Valley  Stock  Company.' 
The  dispute  between  SadlerondmewaBOn 
the  value  of  the  land.  I  had  never  heard 
that  this  was  property  ol  any  other  than 
the  Dlamoud  Valley  Stock  Company,  and 
never  beard  that  it  was  the  property  of 
the  Diamond  Valley  Lire-Stock  &  Laud 
Company ;  nor  did  I  Inqoire  until  after 
this  uutlon  was  commenced.  Nine  out  of 
every  ten  persons  that  one  would  hear 
speak  about  the  property  would  speak  of 
It  as  the  property  of  the  Diamond  Valley 
Stock  Company.  I  never  beard  It  called 
any  other  name.  The  company  was  com- 
monly and  generally  known  as  tbe  '  Dia- 
mond Valley  Stock  Company.'  I  asked 
Sadler  to  come  into  my  otHce  and  Sx  up 
the  statement  of  bis  property  for  18S8.  in- 
cludluK  the  property  of  this  company. 
We  sat  down  to  my  desk  to^tfaer  with 
tbe  statement  partially  prepared  before 
us.  Tbe  name  '  Diamond  Valley  Stock 
Company  '  iiad  beeu  written  in  tlie  state- 
ment in  two  places  before  he  came  In, — 
once  near  the  top  of  the  sheet,  and  the 
other  near  the  middle  of  It.  In  each  place 
the  name  Is  written  In  large,  plain  letters, 
mocli  latter  than  the  rest  of  the  writing, 
and  tbe  name  is  so  conspicuous  that  I  do 
not  see  how  it  was  possible  that  Sadler 
could  help  seeing  it.  We  diacussed  the 
amount  of  personal  property  of  tbe  com- 
pany, and  I  wrote  it  in  the  statement. 
We  agreed  as  to  the  value  of  the  personal 
property,  but  not  as  to  the  value  of  some 
of  tbe  real  estate.  Mr.  Sadler  refused  to 
sign  the  statement,  and  tbe  company 
never  furnished  me  with  any  other  state- 
ment of  their  taxable  property  for  that 
year.  **  Defendant  admitted  that  tbe  stat- 
utory notice  of  tbe  commencement  of  the 
action  had  been  published  ae  rHjulred  by 
law.  It  was  also  admitted  that  the  sum- 
mons had  been  served  upon  the  defendant 
corporation  and  upon  the  real  estate  de- 
scribed in  the  complaint.  Defendant 
called  B.  Sadler  as  a  witness  on  its  behalf, 
wbo  testiBed  that  be  was  the  agent  and 
vice-president  of  tbe  Diamond  Valley  Live- 
stock &  Land  Company,  named  as  de- 
fendant  in  this  action,  and  ao  was  dur- 
ing all  the  fiscal  year  1888.  Knew  Wallace 
88  assessor  of  Eureka  county  for  a  num- 
ber of  yearB*  ** In  June.  July,  or  August, 
1888,  Wallace  made  Exhibit  A.  and 
showed  It  to  me;  all  the  real  estate  made 
out  as  it  is  now;  valuation  set  down. 
He  consulted  me  only  as  to  tbe  personal 
property.  1  never  told  bira  the  name,  or 
talked  to  him  at  ail.  about  the  name,  of 
the  corporaUou  owning  the  property 
named  In  the  complaint,  and  sued  in  this 
action,  in  1888.  I  went  before  tbe  board 
of  equalization  In  1888  concerning  this  and 
other  assessments  against  myself  and  com- 
panies, but  the  buaM  refused  to  act  on 
my  protests.  1  know  that  the  personal 
property,  and  tbe  description  of  the  real 
estate,  were  written  In  the  statement  be- 
fore it  was  shown  to  me,  because  I  saw 
T.2fiF.no.7~29 


it  at  tbe  time  the  statement  was  before 
Mr.  Wallace  and  myself  at  bla  office. "  At 
this  point  tbe  witness  was  asked  the  fol- 
lowing question:  "If  you  then  saw  that 
the  description  of  tbe  personal  property 
and  real  estate  written  In  the  statement, 
how  is  It  that  you  did  not  also  see  the 
name  *  Diamond  Valley  Stock  Company.' 
which  was  written  In  large  letterti  on  the 
same  sh^t  as  that  whlchy  ou  said  you  did 
see  written  there?  Answer.  I  did  not  say 
thut  I  did  not  see  the  name.  That  was 
his  lookout,  and  not  mine.  I  did  not  go 
thereto  correct  the  assessor's  mistakes. 
I  represented  to  tbe  board  that  this  assess- 
ment was  too  high.  I  signed  no  state- 
ment or  assesBment  of  any  property  In 
which  I  was  interested  tor  the  year  188S, 
because  Mr.  Wallace  had  assessed itall too 
high. "  It  was  admitted  that  all  the  prop- 
erty described  in  the  complaint  was 
owned  by,  and  in  tbe  possession  of,  the 
corporation'  defendant  herein,  under  re- 
corded deeds.  Here  we  have  a  corpora- 
tion defendant,  Which,  by  its  vice-presi- 
dent and  managing  agent,  appearra  be- 
fore the  assessor  to  give  in  tbe  name.  Hst^ 
and  statement  of  biscoqipany'sasRessable 
property.  He  sees  that  there  is  a  mistake 
in  the  name  of  tbe  corporation  as  writ- 
ten by  tbe  assessor,  and  he  fails  to  correct 
the  mistake,  and  upon  the  trial  he  says : 
**I  did  not  go  there  tocorrect  the  mistakes 
of  the  assessor."  That  is  Just  what  be 
did  go  there  for,  and  it  was  his  duty  to 
have  called  the  attention  of  the  assessor 
to  any  error  or  mistake  that  might  have 
appeared  upon  the  face  of  the  statement. 
He  not  having  done  so,  he  will  not  now 
be  permitted  to  take  advantage  of  his 
own  wrong,  for  it  is,  not  to  be  over^ 
looked  that  snch  errors  will,  in  most 
cases,  arise  from  the  default  of  the  tax- 
payer himself,  who  fails  to  i)erform  the 
duty  required  of  him  by  law  of  giving  in 
his  name  and  list  of  property  to  the  a^» 
seesor.  > 
The  second  error  assigned  by  tbe  appel- 
lant Is  the  refusal  of  the  court  to  permit 
the  defendant  to  show  that  an  excessive 
valuation  was  placed  upon  the  property 
by  tbe  assessor.  An  answer  to  that  ob< 
jection  is  that  the  agent  of  the  defendant 
failed  and  refused  to  swear  to  the  state- 
ment as  made  by  tbe  assessor',  and  made 
no  statement  of  his  own  listing  the  com- 
pany'sitroperty  for  the  yearl888.  Section 
1001.  Gen.  St..  reads:  "Where  the  person 
complaining  of  the  assessment  has  refused 
to  i^ve  the  assessor  bis  list  under  oath,  as 
required  by  this  act,  no  reductiim  shall 
be  made  by  the  board  of  equalisation  in 
the  assessment  made  by  the  assessor." 
And  tbe  same  rule  will  be  enforced  in  a 
court  of  law.  and  the  answer  does  not 
raise  the  issue.  See  State  v.  Sadler,  2& 
Pac.  Bep.  799.  Section  1112.  Gen.  St.. 
makes  tbe  civil  practice  act  applicable  In 
tax-suits.  Section  4903  means  that  inter-, 
est  shall  be  allowed  at  the  legal  rate  on 
all  moneys  after  they  become  due.  on  any 
Judgment  recovered  before  any  court  in 
this  state.  Hlpimelman  v.  Oliver,  34  Cal. 
247.  The  judgment  of  the  district  court 
la  affirmed. 
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Abbott  et  al.  v.  Williaiib. 

(Sujmme  Ctmrt  of  Colorado.   Dec.  B,  1880.) 

Volhiitabt  Bond — Enforceubnt — Adthobitt  or 
Attornbt. 

1.  As  a  general  rule,  a  Toloatary  obligation 
founded  upon  a  Talid  consideration  ia  enforceable 
according:  to  its  terms  and  provisions,  unlesH  the 
same  be  against  public  policy,  or  forbidden  by 
statute. 

2.  The  sheriff  has  no  aotht^ty  to  accept  aa 
nndertaking  for  tbe  release  of  money  garnished, 
nor  to  execute  a  release  for  money  in  tbe  hands 
of  a  garnishee,  such  property  not  being  "In  tbe 
hands  of  the  sheiifl. "  Code,  H  111,  113.  Never- 
theless, where  parties,  through  the  instrumen- 
tality of  an  ttDdertaking  executed  by  them,  pro- 
cure money  from  the  gamfsbee,  they,  having  uios 
received  the  benefit  of  the  Tinderuudng,  cannot 
be  beard  todenyits  bindlngobUgattonnpon them- 
selves upon  tbe  happening  of  the  ocmungencies 
therein  provided  for. 

3.  The  authority  of  an  attorney  to  appear  for 
a  party  in  a  court  of  record  mast  be  questioned, 
U  at  all,  in  proper  time  and  manner. 

(Syllabus  by  the  Court) 

Error  to  superior  coart  of  Denver. 

The  facts  uecesaary  to  an  DnderetaDdinK 
of  tbe  opinion  may  be  stated.  In  anh- 
iitance,  as  follows;  Williams,  tbe  defend- 
ant in  error,  commenced  suit  aftalnst 
Given  and  Abbott,  and  caused  tbe  Denver 
&  Rio  (irande  Railway  Company  to  be 
fSaraiuhed  In  the  sum  of  f485.  To  obtain 
a  release  of  tbls  money,  an  andertaking:, 
in  substance,  like  a  redelivery  undertak- 
luK  In  attachment  was  executed  by  Ab- 
bott, Lonfflnettl,  and  Mazza,  whereby,  In 
connlderutlon  of  thereleasingof  the  money, 
they  undertook  and  promised  to  tbe  ef- 
fect that  in  case  tbe  plaintiO  recovered 
judgment  in  the  action  and  the  attach- 
ment was  not  dissolved,  the  defendant 
would,  on  demand,  redeliver  the  money  to 
the  proper  officer,  or.  In  default  thereof, 
that  rtald  defendant  and  his  sureties  would 
pay,  or  cause  to  be  paid,  to  the  plaintiff, 
the  full  amount  of  moneyso  released.  Up- 
on receipt  of  the  undertaKing  by  theaher- 
lir,  he  executed  a  writing  to  the  gramlshee. 
reciting  that  the  money  garnished  In  Its 
hands  was  released,  and  thereupon  the 
same  was  paid  over  t')  Abbott.  Williams 
subseqaeutly  obtained  Judgment  in  tbeac- 
tlon  for  tbe  sum  of  f480,  Including  costs, 
and  the  attachment  w-aa  auatalned.  Ab- 
bott, on  demand  from  the  sheriff  for  a  re- 
delivery of  tbe  moneyao  released  to  be  ap- 

Slled  In  satisfaction  of  the  Judgment,  made 
dault.  Wllliama  thereupon  brought  an 
action  upon  the  undertaking,  and  recov- 
ered judgment  thereon  asainst  Abbott 
aiid  his  sureties.  This  writ  of  error  la 
prosecuted  to  reverse  the  latter  judgment. 

John  A.  Deweeae  and  Boas  &  Ihweese. 
tor  plaintiffs  In  error.  L.  B.  France^  fur 
defendant  In  error. 

Elliott,  J.,  {after  ststtiaarthe  ibets  as 
abore.y  It  is  contended  by  counsel  for 
plalntlrta  in  error  that  the  sheriff  has  no 
authority  to  accept  an  undertaking  for 
the  release  of  money  garnished,  nor  to 
execute  a  release  for  money  In  the  hands 
of  a  garnishee;  that  the  authority  of  the 
sheriff  to  accept  an  undertaking,  and  re- 
lease attached  property.  Is  expreasly  lim- 
ited to  property  "iu  the  hands  of  the  sher- 
lit."  Code,  SS  111*  112.    Concedins  that 


counsel  have  properly  ronstroefl  tbe  Code 
provisions  above  cited,  and  that  tbe  sher- 
iff did  not  have  the  power  or  author!^, 
as  a  matter  of  law,  to  release  the  mon^ 
in  the  bands  of  the  garnishee,  neverthe* 
less,  as  a  matter  of  fact,  plaintiffs  In  error, 
through  the  Instrumentality  of  the  under- 
taking executed  by  Jhem,  did  procure  tbe 
money  from  the  gamlahee,  and.  havfasg 
thus  received  the  full  benefit  of  tbe  nnder- 
taklng,  they  cannot  be  heard  to  deny  its 
binding  obligation  upon  themselves  upon 
the  happening  of  the  contingencies  there- 
in provided  for.  It  Is  a  general  rule  that 
a  voluntary  obligation  fonnded  upon  a 
valid  consideration  Is  enforceable  accord- 
ing to  Its  terms  and  provisions,  nnless  the 
same  be  against  public  policy,  or  forbid- 
den by  statute.  Hardeety  v.  Price,  3  Colo. 
656,  and  cases  there  cited;  Edwards  v. 
Ponieruy,  8  Colo.  254,  6  Pac.  Kep.  829; 
Johnson  v.  Weatherwax,  9  Kan.  7b;  Gar- 
retson  v.  Reeder,  23  Iowa,  21. 

Prom  the  record,it  appears  Jihat  the  un- 
dertaking sued  on  was  entered  lutb  volun- 
tarily by  plalntlflii  lu  error,  with  full 
knowledge  of  Its  purposes.  The  release  of 
the  money  from  the  process  of  garnish- 
ment, and  the  delivery  thereof  to  Abbott, 
was  a  good  consideration  for  the  promise 
to  redeliver  to  the  sheriff,  or  to  pay  the 
same  to  plaintiff.  In  case  his  attachment 
against  Abbott  abonld  be  sustilned.  The 
giving  ol  the  undertaking  for  tbe  release 
of  the  money  In  the  hands  or  tbe  gar- 
nishee, though  not  provided  tor  by  tbe 
Code,  was  not  against  public  policy ;  nor 
was  It  forbidden  by  statute.  It  was  at 
most  an  unwarranted  extension  of  the 
provisions  of  theattacbment  act,  of  which 
the  plaintiff  might  justly  complain,  and 
which.  If  done  without  his  consent,  might 
be  no  protection  to  the  sheriff,  or  the  gar- 
nishee. But  the  plaintiff  la  not  here  com- 
plaining. On  the  contrary,  be  Is  asking 
the  enforcement  of  tbe  undertaking,  and 
so.  In  a  certain  sense,  may  be  said  to  have 
ratified  the  sameab  initio.  Thecases  cited 
by  counsel  for  plaintiffs  In  error  do  not 
militate  against  the  views  above  ex- 
pressed. In  the  case  of  People  v.  Melg- 
ham.l  Hill,  29S,  the  action  on  tbe  bond  was 
defeated  because  the  same  was  not  In  con- 
formity to  the  statute;  but  the  reasons 
given  for  the  decision  fully  support  our 
conclusions.  Mr.  Justice  Cowen  says: 
"At  the  common  law,  we  might  have 
saved  tbe  good,  while  wo  rejected  the  bad, 
part  of  the  bond;  or  perhaps  It  might 
have  been  valid  for  the  whole.  Of  this, 
It  Is  not  necessary  to  Inquire;  for  2  Rev. 
St.  p.  214.  §  60,  (2d  Ed.)abBolate1y  di^troys 
all  and  every  part  of  any  bond,  taken  by 
any  officer  by  color  of  his  office,  in  any 
other  case  ormanner  than  such  as  are  pro- 
vided by  law."  As'above stated,  wehave 
no  such  statute.  The  decision  In  the  case 
of  Henry  v.  Mining  Co.,  10  Fed.  Rep.  11, 
aeeniH  to  have  been  based  upon  an  appli- 
cation to  the  court  to  discharge  the  gar- 
nishee upon  giving  the  undertaking  pro- 
vided by  the  Code.  While  the  court  re- 
fused to  order  the  money  In  the  handa  of 
the  garnishee  to  be  released,  it  does -not 
by  any  means  follow  that.  It  the  mooey 
had  been  so  released,  the  parties  executing 
the  undertaking  could  have  avoided  th^ 
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obligation,  od  the  ground  that  the  court 
was  without  authority  to  make  the  order. 

A.  demnrrer  was  aastalned  to  the  second 
defense  of  the  sDswer ;  and  this  ruling  Is 
assigned  tor  error.  The  defense  consisted 
mainly  of  legal  aigument.  The  averment 
to  the  effect  tdat,  at  the  time  of  answer- 
ing, an  action  was  pending.  In  which  Will- 
iams was  seeking  to  recover  of  the  Denver 
&  Rio  Grande  Railway  Company  the 
money  garnished  in  Its  hands  as  due  to 
Abbott,  was  dearly  Insufficient.  It  did 
not  show  that  any  Judgment  or  satlsfaC" 
tlon  had  been  obtained  thereon.  The 
averment  that  "no  money  was  ever  re- 
ceived by  said  defendant  Abbott,  or  either 
of  said  defendants.  In  consideration  of 
executing  said  writing,  and  that  said  sher- 
iff could  not  release  the  Denver  ft  Rfo 
Grande  Railway  Company,  "was  evidently 
rpgarded  by  the  trial  court  as  nothing 
more  thanadenial  of  the  allegations  of  the 
complaint.  It  Is  clear  that  no  substan- 
tial right  was  affected  by  snstainlng  the 
demurrer.  The  proof  at  the  trial  was 
positive  and  uncontradicted  that  the 
money  garnished  was  actually  paid  over 
to  Abbott  upon  the  execution  of  the  un- 
dertaking. The  otter  to  show  on  the  trial 
that  Mr.  France  was  representing  the 
plaintiff,  WilltamH,  as  his  attorney ,wlth- 
oat  authority,  was  properly  refus^.  It 
was  not  the  proper  time  nor  manner  of 
qaestionlng  the  authority  of  an  attorney 
to  appear  tor  another.  Williams  v.  Canal 
Co.,13CoIu.408,  22Pac.Rep.  806;  Dillon  v. 
Band,  15  Colo.  — ,  ante,  185. 

The  remaning  asBlgnmrats  of  error  do 
not  require  consideration.  The  Judgment 
of  the  superior  court  la  affirmed. 

a  Wjub.  St.  404)   

King  Countt  v.  Hill  et  ah 
{Supreme  Court  of  Washington.  Dee.  8, 1890;} 
FisDiKQs  BY  Court. 
The  court  sustaioed  defeodants*  exceptions 
to  the  report  of  a  referee  to  whom  a  case  had 
beeo  referred  for  trial  od  questions  of  fact  and 
law,  ordered  them  set  aside,  and  by  the  same  or- 
der coDclnded  that  "it  ia  the  deoisioD  of  the  ooart 
ttkat  there  la  not  soffldent  evideuoe  to  support  the 
allegations  of  the  plaintift's  oomidaint  in  this  ao- 
tioD,  and  that  the aefendants*  allegations  aretme, 
and  the  }ndgment  should  be  rendered  in  favor  of 
the  defendants  for  their  costs  and  disbursements 
herein."  Held  that,  some  of  the  allegations  of 
the  complaint  not  having  been  denied,  and  many 
of  plaintiff's  most  important  allegations  being 
contained  in  the  reply,  the  recitals  of  the  order 
were  not  a  sufficient  compliance  with  Code  Wash, 
i  IMB,  providing  that  the  oonrt,  on  the  trial  of  an 
issae  of  fact,  shall  state  the  loots  found,  and  the 
ooDclusions  of  law. 

Appeal  from  superiorconrt,  Klngcouoty. 

Ronald  &  Pilw  and  W.  8.  Bush,  for  ap- 
pellant. C.  H.  Hantijrd,  Tboaias  Barke, 
Eben  Smttb^aaA  StruveyH&iiie84t  McMick- 
en,  for  appellees. 

Stilrs,  J.  Tbls  canae  Involves  the  ex- 
amination of  the  accounts  of  the  appellee 
Hill,  as  treasurer  of  King  county  for  a 
considerable  period,  and  was  referred  by 
Btipala  tlon  to  a  referee,  under  section  248 
of  the  Code,  to  be  tried  upon  questions  of 
fact  and  law.  The  referee  reported  hie 
findings  of  tact  and  conclusions  uf  law  In 
admirable  form,  .together  with  the  testi- 


mony and  exhibits,  and  the  cause  then 
came  before  the  court  upon  ezceptlonn  to 
the  report  filed  by  both  parties.  The 
plalntilf  merely  objected  to  theconclnalons 
of  law,  which  resulted  in  a  smaller  Judg- 
ment in  Its  favor  than  it  deemed  Itself  en- 
titled to;  but  the  defendants,  by  their  ob- 
jections, attacked  the  flndlngB  of  fact  as 
well,  and  songht  to  set  aside  the  entire 
report  and  findings,  including  the  tebtl- 
mony.  The  court,  after  argument,  over- 
ruled the  motton  uf  the  plaintiff,  and  at 
the  same  time,  by  an  order,  sustained  cer- 
tain of  the  exceptions  of  the  defendants. 
The  language  of  the  order  was;  "The 
court  sustains  each  and  all  of  the  evcep- 
tlone  [of  the  defendants.] "  But  further 
along  It  ordered  "that  the  findings  and 
conclusions  of  said  referee be,and  thesame 
are,  set  aside,"  which,  we  take  It,  left  the 
testimony  Intact,  Inasmuch  as  the  subse- 
quent decision  of  the  court  purported  to 
be  based  on  the  evidence,  for  which  there 
was  no  other  resort  than  the  testimony 
reported.  This  left  the  cause  before  the 
court  for  disposition,  under  section  256  of 
the  Code,  either  to  again  refer  or  to  "find 
the  facts  and  determine  the  law  itfielf,  and 
give  Judgment  accordingly."  The  latter 
course  was  chosen,  and  instantly  acted 
upon;  the  same  order  which  set  aside  the 
referee'sreportconcludlngwlth  the  follow- 
ing: "Audit  Is  the  decision  uf  the  court 
that  there  isnot  sufficient  evidence  to  sup- 
port the  allegations  of  theplalntiff'scom-* 
plaint  In  this  action,  and  that  the  defend- 
ants' allegations  are  true,  and  the  Judg- 
ment  should  be  rendered  in  lavorofthe 
defendants  for  their  costs  and  dlsbarae** 
ments  herein."  Then  followed  a  Judg- 
ment for  defendants.  The  case  was 
brought  here  upon  several  grounds,  which 
were  disposed  of  under  the  onler  of  this 
court  heretofore  made,  striking  out  appel- 
lant's statement. 

The  single  ground  now  to  be  decided  is 
whether  the  court  erred  In  rendering  a 
judgment  against  the  plaintiff  without 
finding  the  facts  and  determining  the  law 
thereon,  appellant  maintaining  that  the 
order  of  the  court  reciting  that  it  Is  Its  de- 
cision **  that  there  is  not  sufficient  evidence 
to  support  the  allegations  of  the  plaintiff's 
complaint  in  this  action,  and  that  the  de- 
fendantJB' allegations  are  true, "is  not  a 
finding  of  facts  at  all,  and  that  therefore 
there  was  no  trial  as  required  by  the  stat- 
ute. With  this  view  we  are  entirely  In  ac- 
cord. The  sections  of  the  statute  cited, 
taken  together  with  section  246,  are  per- 
fectly clear  as  to  the  duty  of  the  court  In 
such  casea.  We  are  not  prepared  to  say 
that,  where  the  pleadings  make  dear  and 
simple  issues,  the  allegations  of  the  com- 
plaint and  answer  may  not  be  referred  to 
as  findings.  If  the  facts  are  found  to  be  as 
laid  in  the  one  or  the  other,  with  the. 
concise  statement  that  the  facts  in  each 
are  true  or  untrue,  as  the  case  may  be. 
But  no  such  thing  presents  Itself  here,  at 
least  as  to  the  complaint,  of  which  It  is 
said  "there  Is  nut  su,fflclent  evidence  to 
support  the  allegations."  We  know  as  a 
fact  that  some  of  the  Important  allega- 
tions of  the  complaint  were  not  denied  by 
the  answer,  and  many  of  the  most  Impor- 
tant 'of  ,tbe  plaintiff's  allegations  were 
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contained  In  ita  reply,  wherein  certain  set- 
tlemenU  alleged  In  the  annwer  to  have 
been  made  by  defendant  Hill  with  the 
county  com niiiiBi oners  were  shown  to 
have  been  made  under  a  mistake  of  laeta, 
and  these  are  not  touched  by  the  court's 
decision.  From  the  language  the  court 
used,  one  reading  Its  decision  would  be  un- 
able to  say  whetlier  It  found  any  particu- 
lar controverted  allegation  sustained,  and 
some  others  not;  or  whether  all  but  one 
ol  the  material  allegations  of  the  com- 
plaint may  not  have  been  fully  snstained, 
and.  one  equally  material  totally  unsup- 
ported ;  or  whether  there  was  simply  a 
general  weakness  of  prouf  all  along  th  e 
line.  12  any  fact  material  to  the  plaintiff's 
case  was  proven.  It  had  a  right  to  have 
it  found,  as  though  the  cause  had  been 
submitted  to  a  jury  upon  special  Issues. 
There  was  oo  walvor  ot  flnaings.  Even 
were  tliere  a  statute  similar  to  that  pro- 
viding for  the  waiver  of  a  Jury,  mere  si- 
lence would  not  constitute  a  waiver. 
Meeker  v.  Gilbert,  3  Wash.  T.  369, 1&  Pac. 
Kep.  18.  The  Judgment  Is  reversed,  and 
the  cause  remanded  to  the  superior  court 
of  King  county,  to  be  disposed  of  under 
section  256  of  the  Code. 

Anders,  C.  J.,  and  Scott  and  Dunbah, 
JJ.,  concur.  Hott  J.,  did  not  sit  at  the 
bearing  of  the  cause. 

(1  Waih.  St  331)   

LiNBKCK  V.  State. 

(Supreme  Court  of  Washington.   Oct.  38,  1890.) 

itCROLART— InFORMATIOX— IXSTSUOtlONB. 

1.  Under  Code  Wash.  T.  %  838,  providing  that 
"every  person  Who  shall  be  guilty  (»  any  such  un- 
lawful entry  or  unlawful  breaking  and  entry,  as 
described  in  the  next  tvecedisg  section,  shall  be 
deemed  to  huve  made  such  entry,  or  breaking  and 
entry,  with  intent  to  commit  a  misdemeanor  or  a 
felony,  unless  such  entry,  or  breaking  and  entry, 
shall  be  explained  by  testimony  satisfactory  to  the 
Jury  »  •  *  to  have  been  made  for  some  piuTKJse 
withoat  criminal  intent,"  it  is  unnecessary  for  the 
prosecution  to  showUie  intentof  theentry,  and  the 
information  need  not  state  the  particular  mis- 
demeanor which  defendant  intended  to  commit. 
Anubks,  C.  J.,  dissenting. 

2.  under  the  statute  making  it  Vbe  duty  of 
the  court  to  instruct  the  Jury  that  no  inference  of 
defendant's  guilt  is  to  be  drawn  from  the  fact  of 
his  not  testifying,  it  is  error  to  omitsuch  Instruc- 
tion where  defendant  simply  remains  silent. 

-  8.  Where  the  court,  at  the  request  of  the  Jury, 
and  in  the  absence  of  defendant,  (he  being  con- 
fined in  jail,)  repeats  certain  of  the  lustnictions 
to  the  Jury,  and  explains  them,  this  is  prejudicial 
error,  tnough  defendant's  counsel  is  present  and 
makes  no  objection. 

Error  to  superior  court,  Chehalis  county. 

-  Austin  E.  GriSths,  fur  plaintiff  in  error, 
ffeoixw  J.  Moody^  Pros.  Atty.,  for  the 
State. 

'  rroYT,  J.  This  action  was  commenced 
in  the  superiorcourt  ot  ChehaIls.county,.by 
the  filing  of  an  information  therein  in  sub- 
stance as  follows:  "George  J.  Moody, 
prosecuting  attorney  of  the  state  ot  Wash- 
ington for  the  district  comprising  the 
cotiDtles  of  Wahkiakum,  Chehalis,  and 
Pacific,  in  said  state,  uu  uath  accuHc  John 
Linbcck  by  this  information  of  the  crime 
of  burglary  committed  us  tollows,  to- wit: 
The  said  John  Llnbeck,  on  the  2Sth  day  of 


February,  A.  D.  one  thousand  eight  hun- 
dred and  ninety,  and  within  one  year  next 
preceding  the  date  hereof,  In  the  county 
of  Chehalis,  aforesaid,  In  the  state  ol 
Washlngtoa,  did  then  and  there.  In  the 
night-time  of  said  day,  unlawfully  break 
and  nnlawfnlly  enter  the  dwelling-house 
of  one  James  Arland,  there  situated,  with 
the  intent  then  and  there  to  commlta  mis- 
demeanor therain,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity 
ot  the  state  of  Washington. "  Defendant 
pleaded  thereto  not  guilty.  Trial  was 
had,  a  verdict  of  guilty  rendered,  and  Judg- 
ment and  sentence  Imposed;  whereupon 
defendant  has  brought  the  case  to  this 
court  for  review. 

The  first  ground  of  reversal  relied  upon 
is tbatthe information  does  not  state  facts 
constituting  a  public  offense;  thecoqten- 
tloa  in  this  regard  b^ng  that  it  Is  not  on- 
ly necessary  to  charge  that  the  entering 
was  with  an  intent  to  commit  a  uiisde- 
roeanor.  but  that  the  particular  misde- 
meanor which  he  intended  to  commit 
must  be  set  out.  This  contention  Is  bonie 
out  by  numerous  authorities  wlifch  the 
diligence  of  counsel  has  gathered  for  the 
Information  of  this  court;  and  we  believe 
It  to  be  the  law  in  most  of  the  states,  and 
that  It  would  clearly  be  the  law  here  were 
it  not  for  section  82b  of  our  Code.  Said 
section  Is  as  follows:  "Sec. 828.  Every  per- 
son who  shall  be  guilty  of  any  such  un- 
lawful entry  or  unlawful  breaking  and 
entry  as  described  In  the  next  preeedi&g 
secUon  shall  be  deemed  to  have  made  such 
entry,  or  breaking  and  entry,  with  Intent 
to  commit  a  misdemeanor  or  a  felony,  un- 
less such  entry,  or  bi*eaklng  and  entry, 
shall  be  explained  by  testimony  satis- 
factory to  tlie  Jury  trying  the  case  to  have 
been  made  for  some  purpuHc  without 
criminal  Intent."  And  by  virtue  of  its 
provisions  the  prosecntlon  Is  no  longer 
compelled  to  prove  with  what  Intent  the 
defendant  enters,  but,  on  the  contraty, 
the  unlawful  entering  having  been  proved, 
the  intent  to  commit  a  crime  or  misde- 
meanor Is  presumed;  and,  this  t>eing  so. 
we  are  unable  to  see  how  the  accuracy  re- 
quired before  such  section  was  enacted 
can  now  aid  the  defendant.  The  burden 
of  showing  the  intent  with  which  he  en- 
tered is  by  said  section  cast  upon  him.  and 
hecaji  show  such  an  Intent  to  have  been  an 
innocent  one  as  well  w*tthout  the  details 
as  to  bis  specific  intent  as  with  It.  Aided 
by  the  section  above  quoted,  the  informs 
tlon  was  sufficient. 

The  defendant  was  not  sworn  as  a  wit- 
ness In  his  own  behalf,  and  the  court  failed 
to  instruct  the  Jury,  as  required  by  stat- 
ute, that  from  such  fact  no  inference  of 
guilt  should  be  drawn.  We  thinK  this 
was  error.  Thestatnte  In  question  makes 
It  the  duty  of  the  court  to  give  such  in- 
struction Irrespective  of  the  action  of  the 
defendant  In  relation  thereto;  and  while 
we  do  not  now  hold  that  therlglit  to  have 
this  instruction  given  may.  not  be  waived 
by  some  express  act  of  the  defendant  to 
that  end,  we  do  hold  that  the  simple  fact 
that  he  remained  silent  did  not  amount  to 
ftuch  waiver. 

The  court,  upon  the  request  of  the  iory. 
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and  in  tha  abeence  of  the  defendant*  (he 
tx^ngftben  conflued  In  Jail.)  repeated  cer- 
tain of  the  Instrnctioos  which  he  had  given 
to  the  J  Dry,  and  orally  explained  the  mean- 
ing thereof,  and  we  think  this  wnfi  error; 
and  we  do  not  think  tbie  error  was  cured 
by  the.fuct  that  defendant's  attorney  was 
present  and  made  no  objection..  Some 
other  errora  are  founded  upon  the  manner 
In  which  the  InstractlonB  were  given ;  but 
as  these  errors.  It  errors  they  were,  are 
nut  likely  to  occur  on  aretrfal  of  thecanse, 
we  do  not  think  it  necessary  to  discuss 
them.  The  Judgment  and  sentence  of  the 
lower  court  must  be  reversed,  and  a  new 
trial  granted ;  and  It  wlQ  be  so  ordered. 

Scott  and  Stiles,  JJ.,  concur.  Dombab, 
i.,  not  sitting. 

Anders,  C.  J.  I  fnllyconcur  In  the  opin- 
ion of  my  asBodotes  that  the  Judgment  of 
the  eoDrt  beluw  in  this  casn  fthould  bn  re- 
versed ;  but  I  am  unable  to  concede  that 
the  Information  Is  sufficient  to  sastnln  the 
Jndgment  prononnced  against  the  defend- 
ant. The  substance  ol  our  statute  defin- 
ing burglary  is  as  follows:  "Every  person 
who  shall  unlawfully  enter  In  the  night- 
time, or  shall  unlawfully  break  or  enter  In 
the  day-time,  any  d  welllng-hoase,  etc., 
•  *  *  within  the  body  of  any  county, 
with  Intent  to  commit  any  felonj  or  a  mis- 
demeanor, shall  be  deemed  guilty  of  burg- 
•lary."  And  It  will  be  observed  that  the 
only  difference,  so  far  as  the  Intent  of 
the  party  charged  Is  concerned,  between 
the  definition  of  the  crime  as  above  set 
forth  and  tiiat  at  common  law  Is  that  the 
former  makes  it  burglary  to  enterorbreak 
a  house  with  Intent  to  commit  a  misde- 
meanor as  well  as  a  felony.  Kow  the 
word  "misdemeanor"  comprehends  and 
Includes,  in  this  state,  all  crimes  not  pun- 
Ifihablo  by  Imprisonment  In  the  peniten- 
tiary. It  speclflesno  particular  crlme.but 
a  class  of  crimes;  and  to  charge  one  with 
having  Intended  to  commit  a  nilBdemean- 
or  is  simply  to  charge  bin}  with  having  in- 
tended some  one  ol  the  many  offenses  In- 
cluded In  the  term,  without  specifying 
which,  and  without  stating  any  facts 
from  which  any  particular  Intent  can  be 
Inferred.  At  common  law,  no  indictment 
for  burglary  was  sutiiclent  which  failed  to 
state  the  facts  necessary  to  show  the  par- 
ticular felony  Intended  to  be  committed, 
and  the  same  rule  should  obtain  underour 
statute.  The  defendant  In  this  case  had  a 
right  to  be  Informed  of  the  very  nature 
and  cause  of  the  accusation  against  him, 
and  not  to  he  left  wholly  In  the  dark  as  to 
the  particular  facts  he  would  be  called 
upon  to  meet  at  the  trial.  And  it  seems 
to  me  thatthls  Information  does  not  state 
any  tact  whatever  as  to  his  intent,  but 
only  a  conclusion  of  law.  Under  our  stat- 
ute, which  has  gone,  perhaps,  as  far  as 
any  In  eliminating  and  discarding  the  use- 
less forms  and  technicalities  found  in  com- 
mon-law indictments,  the  indictment  or 
Information  must  still  be  direct  and  cer- 
tain as  to  the  particular  facts  and  circum- 
stances constituting  the  crime  charged ; 
and  these  (acts  and  circumstances  must 
be  dearly  and  distinctly  set  forth  tn  ordi- 
nary and  eonclse  language,  so  that  a  per- 


son of  ordinary  understanding  may  knun- 
what  is  intended.  Tested  by  this  rule, 
this  information  Isradlcally  deficient.  Kor' 
am  I  able  to  understand  how  section  82^ 
of  the  Code  can  In  any  way  supply  the 
want  of  allegations  in  the  Information 
which  would  otherwise  be  necesaui-y.  It 
only  purports  to  change  or  modify  the 
rules  of  evidence,  atid  not  those  of  plead- 
ing. But  In  that  respect  It  certainly  goeR 
to  the  very  verge  of  legislative  power,  if 
not  beyond  It.  it  .not  only  overrides  the 
presumption  of  Innocence  which  has  hlth- 
ertn  been  supposed  to  accompany  the  de- 
fendant through  every  stage  of  the  trial, 
but  It  may  also,  under  certain  circumstan- 
ces, completely  nullify  that  provision  ol 
the  statute  which  requires  the  trial  judge 
to  charge  the  Jury  not  to  draw  any  infer- 
ence of  guilt  from  the  fact  that  the  defend- 
ant may  have  failed  or  refused  to  testify 
In  his  own  behalf.  The  court  below  neg- 
lected so  to  charge  the  jury,  and  that  was 
one  of  the  grounds  on  which  the  Judgment 
was  revertied.  f)f  what  avuil  could  such 
a  charge  have  beeu  to  the  defendant  U  he 
was  "deemed"  guilty  because  he  did  not 
testify  or  show  to  the  "satisfaction  of  the 
Jnry  that  he  entered  the  house  for  a  law- 
ful purpose? 

  a  Wash.  3t.  345) 

McClainb  t.  TBRRrroBT. 
(Supreme  Cowt  of  TTcwWuflton.  Oct  89, 1S80.) 

ABSDN— HtntDSR— IlTBTSDOnOXS. 

1.  Code  17 ash.  T.  \  SSS,  as  amended  by  Bess. 
Laws  1886-86.  p.  77,  provides  that  "every  person 
who  shall  willfully  and  maliciously  set  fire  to  the 
dwelling-liouse,  [tent,  cabin,  or  any  structure,  no 
matter  of  what  material  constnicteo,  used  and  oc- 
cupied as  a  place  of  abode  by  any  person  or  per- 
sons,] any  nam,  stable,  outhouse,  *  •  •  of 
the  value  of  five  dollars,  for  any  stack  of  grain, 
bay,  or  straw  of  another  of  the  value  of  Ave  dol- 
lars,] shall  be  deemed  ^ilty  of  arson,  »  *  * 
and  should  tbe  death  of  any  person  ensue  there- 
from, known  to  be  oocupying  or  present  in  said 
premises  at  the  time  such  premisos  are  willfultT 
and  malicloosly  set  fire  to,  the  offender,  upob 
coDvioUon  thereof,  shall  be  deemed  guilty  of  mur 
der  in  the  flrst  degree;"  the  words  within  the 
brackets  being  the  amendments.  Held,  that  an 
indictment  for  btumlng  a  dwelling-bouse  which 
alleged  that  it  was  property  of  a  certain  persou. 
and  did  not  allege  that  it  was  used  and  occupivtj 
as  a  place  of  abode  by  anybody,  was  sufficient. 

3.  The  allegation  of  the  indictment  that  b^ 
the  setting  fire  to  and  burning  of  the  dwelling 
house  "one  C,  tdeceased.1  who  was  then  and 
there  known  by  If.  [defendant]  to  be  occupying 
one  of  the  rooms  In  said  dwelling-house,  and 
known  by  said  M.  to  be  present  in  said  room," 
etc..  is  a  sutBciently  direct  statement  that  de- 
fendant knew  tbat  deceased  was  occupying  the 
premises  when  they  were  fired. 

8.  The  court,  for  the  state,  charged:  "Yon 
must  find  from  the  evidence  that  C.  was  In  the 
house  at  tbe  time  of  the  fire;  that  tbe  defecdaui 
knew  that  he  was  there;  and  that  C.  came  to  his 
death  in  said  house  by  reason  of  the  burning  of 
the  bouse."  Held  error,  in  that  it  should  have 
limited  the  knowledge  of  defendant  that  C.  was 
in  the  housetothe  timethebou8ewas**8et&vto. " 

4.  The  court  of  its  own  motion  charged  that 
"the  prosecution  must  make  out  its  case  beyond 
a  reasonable  doubt;  that  is  to  say,  must  prove 
the  bouse,  of  five  dollars  at  least  in  value,  was 
burned  ai  or  about  the  date  charged;  that  the 
defendant  did  this  purposely;  tbat  C.  *  •  • 
was  in  the  house  when  he  purposely  set  fire  tc 
it. "  Held,  that  the  instruction  was  misleading, 
as  not  contiiiikiiig  all  the  elemo&to  ooosUtuttss  tbt 
orime. 
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Error  to  dlBtrIcteonrt,Thur8toncoiinty. 

BnUard  &  Metcalf,  (Eddy  &  Gordon,  of 
couneel.)  for  plaintiff  in  error.  W.  C, 
Jones,  Atty.  Oen.*  for  the  Territory. 

Dunbar.  J.  The  record  (liscIoBeethat,  at 
a  regular  term  of  the  district  court  of  the 
counties  of  Thurston  and  Mason  held  at 
the  city  of  Olympla,  af  the  December  term 
of  Bald  court,  an  indictment  was  returned 
against  the  plaintiff  In  error,  which  in- 
dictment, omitting  the  entitling  of  the 
cause,  readH  as  follows :  "  Angus  McClaine 
Is  accusetl  by  the  grand  jury  of  the  terri- 
tory of  WaHhington  for  the  counties  of 
Mason  and  Thurston,  of  the  crime  of  mur- 
der In  the  flrst  degree,  committed  as  fol- 
lows: The  said  Angus  McClaine.  at  the 
county  of  Mason,  territory  of  Washingon, 
on  the  10th  day  of  No?eml>er,  1887.  felonl- 
onsty,  wllltnlly,andmalicioasly  did  set  tire 
to  a  certain  dwelHng-honse.  the  property 
of  one  W.  H.  Kneeland.  of  the  ral.ue  of  six 
thoasand  dollars,  and  used  and  occupied 
as  an  hotel  by  the  said  Angus McClaineand 
his  family,  and  then  and  there  feloniously, 
willfully,  and  maliciously  burned  said 
dwelling-house.  That  by  means  of  said 
setting  tire  to  and  burning  of  sdlddwelllng* 
house  as  aforesaid,  oneHarry  Connor,  who 
wan  then  and  there  known  by  the  said 
Angus  McClaine  to  be  occupying  one  of 
the  rooms  In  said  dwelling-house,  and 
known  by  said  McClaine  to  be  present  in 
said  room,  was  then  and  there  In  said 
room,  within  said  dwelling-honse,  burned 
and  consumed,  and  of  the  burning  and 
consuming  then  and  there  died.  And  the 
grand  jury  aforesaid,  by  force  of  the  stat- 
ute in  such  rases  made  and  provided,  say 
that  said  Angus  McClaine,  in  manner  and 
form  aforesaid,  did  feloniously,  willfully, 
and  of  his  malice  aforethought,  at  said 
coanty  and  territory,  kill  and  murder 
Harry  Connor.  [Properly  signed  and  dat- 
ed.] "  Thedetendantbavingenteredbi8pl''a 
of  not  guilty  to  said  indictment,  the  trial 
of  said  cause  was  begun  on  the  9th  day  of 
December,  1887,  and  resulted  In  a  verdict 
ot  "Guilty  as  charged  In  the  indictment; " 
and  on  the  5th  day  of  January,  1S88,  the 
plaintiff  in  error  was  sentenced  by  the 
conrt  to  snffer  the  death  penalty.  A  stay 
of  proceedings  and  writ  of  error  were 
thereafter  granted  by  the  supreme  court 
of  the  territory  of  WashlnRton.  Many 
errors  were  alleged  in  the  assignment,  but 
all  the  pointH  mentloneil  In  the  supple- 
mental brief  of  i)lalntiff  iuerroror  present- 
ed to  the  cocrt  by  his  counsel  were  the  fol- 
lowing: "(l)  That  the  indictment  In  this 
case  does  not  state  facts  sufflcient  to 
constitute  the  crime  of  murder,  or  any  fel- 
ony; (2)  that  It  was  error  to  permit  the 
Introduction  of  any  evidence  under  the  in- 
dictment; (3)  that  the  court  erred  In  giv- 
ing the  instructions  asked  by  the  prose- 
cuting attorney ;  (4)  that  the  court  erred 
in  Instructing  the  jury  upon  Its  own  mo- 
tion.** The  indictment  is  based  upon  sec- 
tion 823  of  the  Code,  as  amended  by  the 
Session  Laws  of  1885-86,  on  patro  77, 
which  reads  as  follows:  "Every  person 
who  shall  wilUulIy  and  maliciously  set  lire 
to  the  dwelling-house,  [tent,  cabin,  or 
any  structure,  no  matter  of  what  material 
constructed,  used  and  occupied  as  a  place 


of  abode  by  any  person  or  persons,]  any 
barn,  stable,  outhoasc,  ship,  steam-boat, 
or  other  vessel,  or  any  water-craft,  mill, 
milk-honse,  ban  king-house,  distillery,  man- 
afactory,  mechanics'  or  artificers'  shop, 
structure,  building,  or  room  occupied  as  a 
shop  or  an  office  for  professional  businesH, 
or  printing-office  uf  another,  any  public 
bridge,  court-house,  jail,  niarket-houBe, 
seminary  or  college  edifice,  or  buildlnf^r 
thereto  belonging,  or  other  pnblic  bnitd- 
ings  of  the  value  ot  fire  dollars,  [or  any 
stack  ot  grain,  hay,  or  straw  ot  another, 
of  the  value  of  five  dollars,]  shall  be 
deemed  guilty  of  arson,  and  upon  convic- 
tion thereof  shall  be  imprisoned  in  the 
penitentiary  not  more  than  ton  years  ni»r 
less  than  one  year,orin  tbecountyjail  not 
more  than  six  months  nor  less  than  one 
month,  and  be  fined  in  any  snm  not  ex- 
ceeding one  thousand  dollars;  and  should 
the  death  of  any  person  ensae  therefrom, 
known  to  be  occupying  or  present  In  said 
premises  at  the  time  such  premlsesare  will- 
fully and  maliciously  set  fire  to,  the  of- 
fender, upon  conviction  thereof,  shall  be 
deemed  guilty  of  murder  In  the  first  de- 
gree;" the  words  within  the  brackets  be- 
ing the  amendments' made  In  1885-^  to 
section  8*23  of  the  Code.  It  Is  contended 
by  plaintiff  In  error  that  the  Indictment  in 
this  case  nowhere  states  that  the  dwell- 
ing-house bnrned  was  used  and  occupied 
aa  a  place  of  abode  by  anybody,  and  that 
the  allegation  that  It  was  need  and  uccu-* 
pied  as  an  hotel  by  the  said  Angus  Mc- 
Claine and  his  family  Is  not  snfflcVnt  un- 
der this  statute;  that  it  is  not  the  kind  of 
occupancy  contemplated  by  the  statute 
where  the  building  burned  is  alleged  to 
be  a  "dwelling-house;"  that,  so  far  as 
the  Indictment  alleging  that  the  dwelling 
house  was  the  property  of  one  W.  H. 
Kneeland  Is  concerned,  the  word  "proper- 
ty" is  not  ifsed  in  the  statute  In  connec- 
tion with  the  burning  ot  a  dwelling- 
house;  that  it  Is  not  the  burning  of  a 
dwelling-house  the  property  of  another 
that  Is  included  in  the  statute,  bnt  that  it 
Is  the  burning  ot  the  dwelllng-hoose  ot  an- 
other that  the  statute  defines  aa  arson; 
that  our  statute  In  reference  to  the  burn- 
ing ot  adwelling-honselH  subBtanttally  the 
same  as  arson  at  the  common  law. 

Were  we  to  concede  this  last  proposition, 
we  should  be  compelled  to  pronounce  the 
Indictment  Insufhctent,  for  at  common 
law  arson  was  the  malicious  and  will- 
ful burning  of  the  dwelling-house  of  an- 
other; the  gist  of  the  offense  being  the 
danger  to  the  life  of  persons  who  were 
dwelling  in  the  house.  It  was  on  offense 
against  the  habitation,  and  regarded  the 
possession  rather  than  the  property;  and 
when  the  burning  of  any  other  house  than 
a  dwelling-house  was  Included  within  the 
offense,  as  the  burning  of  barns  and  other 
outhouses,  it  was  on  the  theory  that 
the  flames  would  extend  to  the  dwelling 
and  endanger  the  habitation.  Hence  the 
burning  of  many  structures  which  Is  ar 
eon  under  our  statutes  was  simply  a  mis- 
demeanor at  the  common  law.  At  the 
comn?on  law  there  was  no  question  ot 
value.  It  mattered  not  whether  the 
house  burned  was  worth  thousands  of 
dollars  or  but  a  few  shillings;  whether 
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It  was  a  palace  or  a  hovel.  It  was  the 
saf^y  nl  the  InbabltantH  of  the  stroctare 
that  the  law  aouftht  to  protect.  Bat  a 
carefat  reading  of  our  statute  leads  us  to 
the  conclusion  that  the  legislature  had  in 
cootemplation  the  protection  of  property 
as  well  as  the  presfrvation  of  life;  for  iu 
every  instance,  including  even  a  dwelling- 
house,  a  moneyed  value  Is  attached,  and 
to  secure  a  conviction  for  arson  under  the 
statute,  Taloe  woold  hare  to  be  alleged 
and  proven.  The  statatory  crime  and 
the  common-law  crime  are  radically  differ- 
ent, and  we  can  but  adopt  the  view  of  the 
attorney  general,  that  the  legislature  in- 
tended  to  define  and  punisii  the  crime  of 
arson  upon  an  entirely  different  principle 
from  that  In  which  the  common  law 
made  ttbelonfjf;  that  they  have  intended 
to  define  a  new  crime,  and  the  common- 
law  definition  cannot  be  resorted  to,  even 
for  the  purpose  of  aiding  In  the  construc- 
tion of  this  law,  because  it  Is  manifest 
that  the  legislature  used  words  in  an  en- 
tirely different  sense  from  the  sense  In 
which  tliey  were  used  at  common  law. 
From  the  number  of  buildings  and  struct- 
nrcH  made  the  snbject  of  arson  In  section 
823  of  the  Code,  the  baming  of  many  of 
which  cituld  In  no  wise  ordinarily  endan- 
ger life,  it  is  evident  that  the  main  idea 
of  the  legislature  was  the  protection  of 
property ;  and  this  is  confirmed  by  the 
fact  that  the  legislature  afterwards  added, 
"any  stack  of  grain,  bay,  or  straw, 
of  another  of  the  value  of  five  dollars," 
thereby  carrying  the  provisions  of  the 
statute  beyond  the  realm  of  habitation, 
although  the  question  of  valuation  Is 
never  lost  sight  of.  Under  the  provisions 
of  section  823,  It  would  not  have  been  ar- 
son to  have  burned  a  stack  of  Kraln,  hay, 
or  straw  of  another;  buttfae  experience  of 
the  people  soon  after  that  enactment 
teugh  t  them  that  this  was  a  class  of  prop- 
erty which  needed  protection  from  incen- 
diaries, and  the  legislature,  doubtless  in 
response  to  their  demands,  Incorporated 
this  further  protection  to  property  under 
this  section.  The  qualifying  words  of  an- 
other, "are  evidently  used  In  the  sense  of 
ownership  or  property.  "A  stack  of 
grain  of  another."  or  "a  stack  of  straw  of 
another,"  means  nothing  more  or  less 
than  a  stack  of  grain  or  straw  belonging 
to  another,  or  the  property  of  another; 
anil  as  the  words  "  of  another  "  are  used  in 
reference  to  a  ilwelllng-house  In  the  same 
sense,  and  qnallfy  it  in  the  same  manner 
as  they  do  all  the  sncceeding  worde  to 
which  they  apply,  we  must  conclude,  by 
alt  admissible  rules  ol  construction,  that 
it  is  there  to  be  construed  to  mean  a 
dwelling-house  the  property  of  another, 
and  not  a  dwelling-honse  Inhabited  by  an- 
other. 

Itle  ni^ed  again  that  the  Indictment 
te  defectlTe  becauselt  does  not  charge  that 
the  dweHlng-lionae  was  used  and  occupied 
as  a  filaxsc  of  abode  by  any  person  or  per- 
BoDB.  Whether  the  allegation  that  "the 
dwelling-house  was  used  and  occupied 
as  an  hotel  by  the  said  Ansus  McClalne  and 
his  family"  is  a  sufflclent  all*fgation, 
where  an  all^ation  of  occupancy  as  a 
place  of  abode  is  required  by  the  statute, 
wewlll  not nowdlscues;  lorwe  aredeariy 


of  the  opinion  that,  under  onn>atatute,  no 
such  an  allegation  le  necessary,  aH  the 
words  "used  and  occupied  as  a  place  of 
abode  by  any  person  *"  were  not  intended 
to  qualify  the  words  "dwelllng-hoase," 
"tent,"  or  "cabin."  These  words  are  not 
found  In  section  823,  although  the  word 
"dwelling-house"  Is  in  said  section;  the 
word  "dwelling-house"  t>elng  unquali- 
fied excepting  by  the  words  "  of  another. " 
Afterwards,  during  the  Bession  of  1886-86, 
the  words  ''tent  or  cabin"  were  added,  be- 
cause It  was  questioned  whether  the 
word  dwelling-house"  was  comprehensive 
enough  to  include  these  mean  habita- 
tion*); and.  so  that  there  might  beno  ques- 
tion about  any  manner  of  dwelling  being 
Included  in  the  statute,  after  the  words 
"tent,"  "cabin,"  were  added  the  words, 
"or  any  other  stmctnre,  no  matter  of 
what  material  constructed,  used  and  oc- 
cupied as  a  place  of  abode  by  any  per- 
son or  persons. "the  words  "used  and 
occupied  as  a  place  of  abode  by  any  per- 
son or  persons"  plainly  qualifying  the 
words  "or  any  structure,  no  matter  of 
what  material  constructed. "  Any  other 
construction  of  this  sentence  would  force 
ns  to  conclude  that  the  legislature  In- 
tended to  punish,  nnder  the  provisions  ol 
this  chapter,  the  malicious  burning  of  a 
water-craft,  tbongb  It  may  not  have  been 
nsed  for  months,  and  yet  not  punish  the 
malicioQS  burning  of  a  dwelling-honse  un- 
less it  was  used  and  occupied  as  a  place  of 
abode.  We  do  not  think  that  such  is  a 
fair  or  sensible  construction  of  the  statute. 
The  plain  intention  of  the  legislature, 
gathered  from  the  act  and  the  history  of 
its  amendments,  was  to  punish  the  mali- 
cious burning  of  any  property  mentioned 
In  the  act. 

We  do  not  think  there  la  any  force  In  the 
objection  that  the  Indictment  does  not 
charge  by  direct  statement  that  the  plain- 
tiff In  error  knew  that  Connor,  the  de- 
ceased, was  occupying  or  present  In  said 
premises  at  the  time  they  were  fired,  but 
that  it  only  appeared  by  way  of  recital. 
The  language  of  the  indictment  Is  "that, 
by  means  of  said  setting  fire  to  and  the 
burning  of  said  dwelling-house  aa  afon^ 
said,  one  Harry  Connor, who  was  then  and 
there  known  by  sold  Angus  McClalne  to  be 
occupying  one  of  the  rooms  In  said  dwell- 
ing-house, and  known  by  said  Angus  Mc- 
Clalne to  be  present  in  said  room."  etc. 
We  cannot  understand  how  an  averment 
could  be  more  directly  stated  than  this. 
It  would  make  It  no  stronger  and  no 
more  direct  to  transpose  the  words  and 
say,  "the  said  McClalne  did  know,"  etc. 
It  Is  simply  a  choice  ol  expression  and  ar- 
rangement of  words.  We  are  of  the  opin- 
ion that  the  Indictment  contains  every 
averment  necessary  to  charge  the  statu- 
tory crime  of  arson. 

We  now  pass  to  the  third  and  fourth 
grounds  of  objection  urged  by  plaintiff  In 
error, — objections  which  are  more  serious, 
in  our  opinion,  and  which  are  fatal  to  the 
prosecution  In  this  case.  At  the  Instance 
of  the  prosecuting  attorney  theconrt  gave 
the  Jury  the  following  instruction:  "Yon 
must  find  from  the  evidence  that  Harry 
Connor  was  In  the  house  at  the  time  of 
the  fire;  that  the  defendant  knew  that  he 
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was  there;  and  that  aald  Connor  came  to 
his  death  In  said  house  by  reason  of  the 
burning  of  the  bouse;*'  and  In  no  other 
part  of  the  charge  Is  the  subject  of  the  de- 
fendant's knowled^  of  Connor's  presenc-e 
at  the  time  of  the  fire  mentioned.  It  will 
be  observed  that  tbe  court  here  does  not 
instruct  the  jury  that  they  must  find  that 
the  defendant  knewtliat  Connor  was  in 
the  house  at  the  time  he  set  fire  to  It, "but 
at  the  time  of  the  Are. "  This  would  em- 
brace any  time  between  the  setting  of  the 
fire  andtheentire  destruction  of  tliehouse. 
Under  such  an  instruction.  If  it  bad  been 
proven  that  Connor  was  not  there  at  the 
time  of  the  setting  of  the  fire,  but  that  he 
afterwards  came,  and  defendant  knew  of 
his  being  there,  and  in  attempting  to  ex- 
tinguish the  flames,  or  thruugh  any  acci- 
dent, be  lost  his  lite  in  the  flames,  the  Jury 
would  have  been  Justified  in  convicting 
Mr.Claine  of  murder.  The  language  of  the 
statute  is:  "And  should  the  death  of  any 
person  ensue  therefrom,  known  to  be  oc- 
cupying  or  present  in  said  premises  at  the 
time  such  premisai  are  willfully  set  flre 
to, "etc.  were  this  instruction  cured  or 
explained  by  any  other  instruction,  It 
might  possibly  be  overlooked ;  but  the  fol- 
Ipwing  Instruction,  given  by  the  court  on 
its  own  motion,  lays  down  a  still  looser 
rule  for  the  guidance  of  the  jury-  The 
courtsays:  "The  prosecution  mast  make 
out  its  cose  beyond  a  reasonable  doubt; 
that  is  to  say,  must  prove  the  house,  of 
five  dollars  at  least  In  value,  was  burned 
at  or  about  the  date  charged;  that  the 
defendantdid  tbls purposely ;  thatConnor, 
or  Counors,  was  in  the  house  when  he  pur- 
posely set  fire  to  it;  and  if  about  any  of 
these  essential  facts  there  la  any  reason- 
able donbt  you  must  acquit.'*  Here  It  Is 
not  even  hinted  at  that  defendant  need 
have  any  knowledge  whatever  of  Connor's 
whereabouts  at  the  time  the  fire  was  set 
or  any  time  during  the  fire;  but  the  Jury 
is  chartred  In  substance  that  the  essential 
facts  are  that  the  house  burned  was  of 
the  value  of  flre  dollars;  that  defendant 
burned  It  purposely^  and  that  Connor  was 
in  the  house  at  the  time  It  was  purpose- 
ly set  fire  to;  and  that  if  these  essential 
facts  are  proven  beycjnd  a  reasonable 
doubt  they  must  convict.  It  is  too  ob- 
vious to  admit  of  discussion  that  all  the 
elements  of  tbe  crime  necessary  to  be 
proven  were  not  presented  to  the  Jury  In 
this  Instruction :  and  the  question  now  to 
lie  considered  is  whether  tbls  particular  in- 
struction was  so  segregated  from  the  rest 
of  the  charge,  and  made  so  distinct  and 
Impressive,  that  It  would  be  likely  to  mis- 
lead the  jury  as  to  what  were  the  essential 
elements  of  the  crime. 

It  is  urged  by  the  attorney  general  that 
*'th&  omission  to  state  all  the  law  In  a 
particular  paragraph,  if  the  law  Is  cor- 
rectly stated  In  the  charge  as  a  whole,  Is 
not  error. "  We  think  the  authoritlea  uni- 
formly hold  that  if,  in  defining  the  crime, 
any  of  tlie  essen  tial  elements  of  the  crime 
be  omitted,  or  any  legal  defense  to  which 
the  defendant  is  entitled,  such  omission 
cannot  be  cured  by  reason  ot  any  other 
portion  of  the  charge  correctlystatlng  the 
law.  In  the  case  of  People  v.  Wong 
Ah  Ngow,  64Cal.  151» where  It  was  alleged 


that  tbe  court  In  one  paragraph  had 
wrongfully  Instructed  the  Jury  on  the  law 
govei-ning  the  subject  of  fiight,  the  cobrt, 
in  reversing  the  judgment,  says:  "But  It 
is  claimed  In  behalf  of  the  prosecution  that 
tbe  charge  as  a  whole  Is  correct,  and 
therefore  tbe  Judgment  should  stand. 
There  Is  no  doubt  that  In  one  part  of  the 
charge  the  law  on  this  subject  [flight]  was 
correctly  given  to  the  Jury;  bntthe  charge 
was  contradictory;  and  that  which  was 
bad  cannot  be  aided  by  that  which  was 
good ; "  and  the  court  cited  as  in  point  the 
case  of  People  v.  Valencia,  43  Cal.  552,  and 
that  case  is  certainly  in  point  here.  In 
that  case  tbe  court  said:  "It  is  not 
doubted  that  part  of  the  charge  is  erro- 
neous, as  It  omits  from  the  definition  of 
murder  In  the  first  d^ree  the  essential 
qualities  ot  deliberation  and  premedita- 
tion; but  It  is  contended  by  the  prosecu- 
tion that  the  court  had  correctly  defined 
murder  In  the  first  degree ;  and,  as  the  jury 
would  consider  together  ail  the  parts  or 
propositions  of  tbe  chai^,  the  error  in  the 
part  above  cited  is  cured  by  the  corre>!t 
definition  which  had  already  been  given. 
The  two  parts  of  tbe  charge  are  contra- 
dictory ;  and  the  Jury  would  not  be  able 
to  say  that  the  former  rather  than  the 
latter  should  be  received  by  them  as  tbe 
correct  definition  ot  murder  in  the  first  de- 
gree." In  People  v.Ba8h.65Cal.l29,3Pac. 
]lep.-690,  the  court  says :  "  It  Is  no  answer 
tuthe  objection  that  an  erroneous  instruc- 
tion was  given  for  the  prosecution  to 
show  that  in  another  part  of  the  charge 
another  instruction  was  given  In  which 
the  law  was  correctly  stated."  So,  to  the 
same  eOect.  Rice  v.  Com..  100  Fa.  8t.  28; 
People  V.  Anderson,  44  Cal.  69;  State  v. 
Ferguson,  9  Nev.  113;  Holmes  v.  State, 
23  Ala.  23.  In  People  v.  Campbell,  30  Cal. 
313,  where  the  court  in  Its  general  charge 
omitted  one  of  the  grounds  of  self-defense, 
butafterwards  gavethe  Instruction  at  thh 
request  of  the  defendant,  the  supreme 
court  held  that  the  instruction  was  some- 
what modified  by  the  portion  of  the 
charge  before  given,  and  tbe  judgment 
was  reversed.  It  seems  to  us  that  tbe 
case  at  bar  is  a  much  more  extreme  ease 
than  any  above  cited;  fur  the  instruction 
of  the  court  on  its  own  motion,  to  which 
the  objection  is  raised,  was  evidently  an 
attempt  to  group  tbe  essential  elements 
the  crime  together,  and  present  them  thus 
condensed  for  the  consideration  ot  the 
jury.  And  the  jury,  always  anxious  to  as^ 
certain  the  opinion  of  the  court,  are  more 
inclined  to  give  consideration  to  Its  volun- 
tary instructions  than  to  instructions 
given  by  request  by  either  the  prosecution 
or  defense,  and  would  be  liable,  if  indeed  not 
actually  justified,  in  this  case,  in  conclud- 
ing that  the  essential  tacts  necemary  to  be 
proven  to  insure  a  convietlon  were  tbe 
Identical  essential  facts  mentioned  by  the 
court  uu  its  own  motion;  and,  even  if  all 
the  Instructions  in  this  case  were  consid- 
ered together,  without  misleadlngor  caus- 
ing any  embarrassment  from  omissions 
from  any  particular  paragraph  of  tbe  In- 
structions, the  law  is  not  correctly  stated, 
and  the  rights  of  the  defendant  were  not 
wholly  protected.  This  is  a  capital  case; 
the  defendant's  life  is  atstake;  and  he  had 
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a  rifht  to  have  the  lawt^overnlnK  hia  cage 
plainly,  explicitly,  and  correctly  stated. 
Tbia  was  not  done.  It  follows  that  the 
Judgment  must  be  reTemed  and  the  case 
remanded  for  a  new  trial.  And  It  la  bo  or- 
dered. 

Scott,  Stilbs,  ana  Hoyt,  JJ.,  concur. 

Anders,  C.  J.  I  concur  in  the  Judgment, 
but  not  entirely  In  the  view  of  my  brothers 
as  to  the  construction  of  the  etatntea  de- 
finlug  araon. 

a  WMh.  Bt  841)   

Stbwart  v.  Imbb. 

(Supreme  Court  of  Washingtxm.  Oct.  38, 1800.) 

"FBxmMxt  CouBT— JimiBDiOTioiT  —  Adtbru  C^.uii 
—Appeal — RuTKRaiL. 

1.  The  prohate  court  has  no  Jurisdiction  of  a 
suit  to  determine  the  rlfrht  to  real  estate  as  be- 
tween the  administrator  of  an  estate  and  the  hus- 
band ot  the  decedent,  who  sets  up  an  adverse 
claim. 

2.  Where,  on  motion  to  dismiss  an  appeal,  it 
is  decided  that  the  Judgment  below  Is  void  be- 
cause the  court  had  no  jurisdiction,  the  supreme 
court  will  order  tbe  Judgment  reversed,  to  avoid 
the  erils  which  au  apparently  regular,  though 
void.  Judgment  may  entail. 

Appeal  from  8ui>eriurcourt,Skagltcoun- 

ty;  J.  R.  Winn,  Judfse. 

McBride,  Preston,  C&rr  &  Preston  and 
,W.  S.  Baab.  for  appellant.  Ron&ld  &  Piles, 
for  appellee. 

Hoyt,  J.  Upon  tbe  moUon  to  dlsmlaa 
the  appeal  In  this  cause,  It  was  made  to 
appear  to  thif*  court  that  the  action  was 
instituted  in  tbe  probate  court,  and  was 
there  a  contest  between  the  executor  of 
an  estate  aud  one  claiming  adversely  as  to 
whether  or  not  certain  real  estate  should 
be  Included  in  tbe  inventory  of  the  prop- 
erty of  said  estate.  When  this  fact  ap- 
peared, suggestion  was  made  to  counsel 
tbat  the  question  of  the  Jurisdiction  of  tlie 
probate  court  to  hear  and  determine  such 
a  controversy  was  the  material  Inquiry 
which  the  court  would  enter  upon  in  de- 
ciding (he  motion  to  dismiss,  and  upon 
such  Boggestlon  argument  was  had  and 
anthoritles  cited,  and  we  shall  therefore 
ezumlne  the  question. 

Jt  Is  conceded  that  if  the  probate  court 
bad  no  authority  to  Institute  the  action, 
by  reason  of  want  of  Jurisdiction  of  the 
subject-matter,  then  the  superior  court 
and  this  court  could  get  no  Jurisdiction  by 
way  of  appeal  therefrom.  That  the  pro- 
bate court  In  without  Jurisdiction  to  try 
the  title  to  proi>erty  as  between  the  repre- 
sentatlveB  of  an  estate  and  strangers 
thereto  13  ioo  well  established  by  the  au- 
thorities to  require  argument.  See 
Schouler,  Ex'rs.  §  236;  Lynch  v.  Divan.  06 
Wis.  493,  29  N.  W.  Rep.  218;  Budd  v.  Hiler. 
27  N.  J.  Law,  54:  Snodgrass  v.  Andrews. 
80  Miss.  472;  TheUer  t.  Such,  57  Cal.  447. 
In  tbe  case  at  bar  the  person  claiming  ad- 
versely to  the  estate  was  the  husband  of 
the  deceased  party,  and  it  appears  that 
this  fact  was  thought  to  affect  the  ques- 
tion. We,  however,  do  not  thinlt  so;  for, 
while  it  is  true  that  the  probate  court  has 
Jurisdiction  to  determine  the  claims  of 
property  as  between  those  interested  la 
tbe  estate,  this  authority  only  goes  to  the 


extent  ot  determining  their  relative  Inter- 
ests as  derived  from  the  estate,  and  not  to 
an  Interest  claimed  adversely  thereto.  In 
the  case  before  us  the  husband,  though  In- 
terested In  the  estate  of  his  deceased  wife, 
was,  so  far  as  the  claim  he  was  attempt- 
ing to  assert,  an  entire  stranger  thereto. 
See  Budd  v.  Hller,  al»ove  cited.  The  pro- 
bate court  hud  no  jurisdiction  of  the  sub- 
ject-matter of  tha  action,  from  which  it 
follows  that  the  higher  courts  could  get 
no  Jurisdiction  on  appeal. 

It  only  remains  to  determine  the  charac- 
ter of  the  order  to  be  entered.  In  the  ap- 
pellate courts  of  some  of  the  states  it  is 
the  practice,  in  cases  like  this,  to  simply 
dismiss  theappeal  and  leave  the  judgment 
of  the  court  below  to  stand  In  form  as  a 
Judgment  in  force.  These  say  that,  as  tbe 
Judgments  ard  upon  their  face  absolutely 
void,  they  will  not  take  Jurisdiction  even 
to  reverse  them.  Other  appellate  courts, 
however,  take  the  ground  that  as  they 
have  the  power  to  clear  their  own  records 
of  objectionable  entries,  even  though  as 
standing  thereon  they  are  absolutely  void, 
they  have  like  power  to  set  aside  like  void 
entries  In  tbe  Inferior  courts,  when  tlie 
form  of  removing  such  void  entries  to  such 
appellate  courts  has  been  complied  with. 
We  think  the  latter  practice  the  better 
one.  See  Lynch  v.  Divan,  above  cited.  A 
Judgment  unreversed,  though  fold  upon, 
its  face,  may  seriously  embarrass  the  per- 
son against  whom  It  is  In  form  rendert>d. 
tbou^  it  can,  uf  course,  be  ot  no  benefit 
to  the  person  who  has  secured  It.  This 
being  so,  such  Judgment  should  not  be  al- 
lowed to  stand.  The  appeal  in  this  case 
must  be  dismissed,  end  the  Judgments  in 
the  superior  court  and  in  the  probate 
court  reversed ;  and  such  probate  court 
must  proceed  In  the  administration  of  the 
estate  In  question  in  accordance  with  law^. 
The  appellant  will  recover  costs  of  this 
court,  and  the  appellee  the  costs  In  the  su- 
perior court. 

Andrrs,  C.  J.,  and  Scott  and  Srn.ifs, 
JJ. ,  concur.  Dunbab,  J.,  not  sitting. 

0  Wash.  St.  401) 

Cade  v.  Brown. 
(Supreme  Court  cif  WasMngton.  Nov.  21,  1S90.) 

LlJlD  COKTUOT— Bbbach— Dahagbs. 

Where  plaiutifl  has  bought  land,  and  made 
improvements  on  it,  and  bought  lumber,  and 
hauled  it  on  the  land  for  the  erection  of  a  build- 
ing, the  measure  of  damages  for  breach  of  con- 
tract to  convey  the  lasd  is  the  value  of  tbe  land, 
iacluding  improvements  made  by  plaintiff  at  the 
time  of  uie  breach,  less  the  jnice  plaintiff  was  to 
pay,  together  with  any  special  oamages  In  tlw 
purchase  of  the  lumber. 

Error  to  superior  court.  King  county. 

Ronald  &  Ptlea,  for  plaintiff  in  error. 
Jacobs  ^  Jenner  and  Lewis  A  Oilman,  tor 
defendant  in  error. 

Scott,  J.  Plaintiff  claims  he  entered 
Into  a  parol  agreement  with  defendant  for 
the  purchase  of  a  tract  of  land,  being  part 
of  a  larger  tract  owned  by  defendant.  He 
also  claims  the  defendant  took  blm  upon 
the  premises,  traced  the  boundaries  of  the 
laud  in  question,  aud  placed  him  In  the 
possession  thereof :  that.  In  pursuance  ol 
the  agreement,  plaintiff  kept  possesion 
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of  tb6  premlsea.  and  made  valuable  Im- 
proTemenU  tliereoD  with  the  knowledge 
and  conseDt  of  defendant,  a^nd  also  pur- 
chased and  placed  apon  the  land  certain 
lamber  to  be  OBed  by  him  in  erecting  a 
building  thereon,  which  lumber  subse- 
quently became  valueless  to  him  through 
the  breach  of  thedelendaot;  and,  further, 
that  he  tendered  tult  compliance  with  the 
contract  upon  his  part;  that  tlie  defend- 
ant refused  to  comply  therewith,  and  sold 
the  land  to  another  person;  whereupon 
plalntifi  brought  this  action  at  law  to  re- 
cover hia  damages.  Upon  the  trial  plaiu- 
uBked  the  conrt  to  Instruct  the  Jury 
that  the  measure  of  damages  he  was  en- 
titled tu  was  the  value  of  the  land  at  the 
date  of  defendant's  breach  of  thecontrcuit, 
together  with  the  amount  expended  by 
plaintiff  In  making  said  tmpruvements, 
less  the  purchase  price  plaintiff  was  to 
pay  for  the  land.  Tiie  court  refused  to 
give  theinstructions.but  directed  the  Jury, 
ir  they  found  for  the  plaintiff,  to  assess  as 
tals  damages  an  amount  equal  to  the  rea- 
sonable valne  of  the  Improvements  made 
by  him,  to  which  plnintill  excepted. 

It  fairly  appears  from  the  whole  case 
that  the  proof  tended  to  show  the  land 
had  greatly  Increased  in  value;  and  while 
the  instructions  esked  by  plaintiff  were 
not  correct  in  asking  pay  for  his  Improve- 
ments In  AddiUon  to  the  value  of  the  land 
at  Retime  of  defendant's  breach,  as  the 
valneof  theland  at  that  time  would  in- 
clude the  improvements  made  theruon, 
and  would  have  resulted  in  giving  plain- 
tiff pay  twice  for  hisimprovements,  which 
was  properly  refused,  yet  the  instruction 
given  by  the  court  was  also  erroneous. 
The  measure  of  the  damages  was  the 
valne  ot  the  land  at  the  time  of  the 
breach,  less  the  price  plaintiff  was  to  pay 
therefor,  together  with  any  special  dam- 
age plaintiff  might  prove  In  purchasing 
lumber  to  erect  a  building  upon  the  prem- 
ises, w^bich  could  not  be  considered  an 
improvement  before  Its  erection.  It  Is 
urged  by  aptwUee  that  an  action  at  law 
will  not  lie  in  such  a  case ;  that  the  plain- 
tiff's remedy,  if  he  bad  any,  was  an  action 
for  specific  performance  of  the  contract, 
it  not  having  been  put  In  writing,  and  the 
purchase  price  not  having  been  actually 
paid,  but  only  tendered  by  plaintiff  and 
refused  by  defendant;  and  where  a  specific 
performance  cannot  be  had  because  of 
the  inability  ot  the  defendant  to  convey, 
he  having  previously  parted  witb  the 
title,  and  where  the  action  cannot  be 
maintained  against  the  vendee  by  reason 
of  his  not  having  bad  actual  notice  of 
plaintiff's  rights,  or  where  the  possession 
of  plaintiff  was  not  sufficiently  open  and 
notorious  to  be  held  a  constructive  notice, 
that  the  plaintiff  would  be  without  a  rem- 
edy, although  a  specific  enforcement  in 
coTisequencB  of  a  part  performance  by 
plaintiff  might  have  been  decreed  aguiust 
the  defendant,  had  be  retained  the  tltie. 
We  think  otherwise,  and  hold  that  in  such 
a  case  an  action  at  law  for  damages  can 
be  maintained.  The  Judgment  Is  reversed, 
and  the  cause  remanded. 

Stii.es.  Hoyt,  and  Dunbab,  JJ..  concur. 
Anders,  C.  J.,  not  sitting* 


PACmO  BEPOBTEB,  Yoi^  25. 

(1  Wash.  St.  4U> 

CowiB  Bt  at.  T.  Abrbnstsdt  et  Hi. 

(Supreme  Cowrt  of  WatMngUm.    Deo.  8,  UBO.) 

Mbcbanios'-Libss— DsscRirriox  or  Paaiatw— 
pLauuva— Pxoor— Appbau 

1.  Undtf  the  rales  tA  the  supreme  ooort  tA 

Wushingtoti,  where  there  Is  no  motion  to  staike 
from  the  files  an  improperly  settled  statement  of 
facti),  oblectioa  to  it  is  waived,  though  the  point 
Is  made  In  the  brief  of  the  oblectlnft  party. 

2.  In  an  aotioa  against  two  as  partners  fortbe 
price  of  bricl£,  the  partnership  is  not  established  by 
evidence  that  defendant  who  denies  his  liability, 
was  working  on  the  building  with  the  other  de- 
fendant, and  that  he  wrote  out  the  receipt  for 
the  brick,  which  was  signed  by  his  co-defendant 
only,  and  that  he  had  stated  somethlDe  about  his 
being  aa  much  a  oontractor  on  the  building  aa  any 
one. 


8.  In  an  action  to  enforce  a  mecdumlo's  Hen, 
defendant  may  deny,  on  iaformatloD  and  belief, 
the  recording  of  the  notice  of  lien. 

4.  Where  defendant  holds  under  a  lease  the 
property  sought  to  be  subjected  to  the  lien,  plain- 
tiff oannot  show  defendant's  interest  by  oral  tea- 
timony. 

5.  Where  the  claim  of  Ilea  Is  upon  the  wboie 
of  a  lot,  but  the  proof  shows  that  it  Is  only  upon 
a  part  of  it,  86  feet  In  width,  nearer  the  center 
than  either  side  of  the  W-foot  lot,  the  descriptioD 
proved  is  too  Indefinite  to  supput  a  Indgment, 
even  though  the  latter  adds  to  the  desonpwu  the 
name  of  the  building  on  the  land. 

Appeal  from  superior  court,  King  coun- 
ty. 

Richard  Osboro,  for  appellant.  N.  Sod- 
erberg,  for  appellees.  * 

HoTT,  J.  Plaintiffs  obtained  a  Judg- 
ment against  C.  Kavanaugh  and  Chariee 
Itoberte  for  certain  brick  alleged  to  have 
been  sold  and  delivered  to  them,  and  also 
obtained  a  decree  ol  foreclosure  of  a  lien 
allied  to  have  been  claimed  and  filed  up- 
on ttae  leasehold  interest  ot  the  defendant 
W.  B.  Cowie.  In  a  certain  brick  bulling,  in 
the  construction  of  which.  It  was  alleged, 
said  l>rlcks  were  used.  From  thejudgiuent 
and  decree  thus  entered  defendants, Cowie 
and  Roberts,  have  appealed,  and  the  caw 
Is  before  us  on  a  transcript  of  the  record, 
and  a  statement  of  facts  settled  therein. 
As  to  this  statement  ot  tacts,  the  record 
shows  that  the  appellees  objected  to  Its 
settlement,  and.  In  their  brief  filed  here, 
they  say  it  should  be  stricken  from  the 
record  because  not  properly  settled.  But. 
as  no  motion  to  strike  the  Btat<^ment  was 
made  and  filed,  as  required  by  the  rules 
of  this  court,  we  mast  consider  the  point 
made  in  the  brlrt  waived,  and  cannot  en- 
ter upon  an  examination  thereof. 

Plaintiffs  Introduced  evidence  tending  to 
show  a  sale  of  the  brick  to  delendaat 
Kavanaugh  alone,  and  the  only  evidence 
tending  to  show  that  defendant  Roberts 
had  any  connection  with  the  sale,  either 
as  a  partner  of  Kavanaugh  or  otherwise, 
was  the  fact  that  he  was  at  work  witb 
Kavanaugh  on  the  building  Into  which 
the  brick  went,  and  the  further  fact  tbat 
he  wrote  an  acknowledgment  of  the  re- 
ceipt of  the  brick,  and  of  the  amount  stOl 
due  thereon;  but  as  this  paper,  though 
written  out  by  Roberts,  was  signed  by 
Kavanaugh  only  In  bis  own  name,  and 
not  by  Roberts  at  all,  neither  the  fact  ot 
his  writing  It  out,  nor  the  fact  that  1m 
was  working  wUh  Kavanaugh,  would 
establish  even  prima  6teie  the  partno^iip 
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alleged. '  Itln  trae  that,  In  addition  to  the 
above  drcuniBtanceB,  one  or  plaintifis' 
witnt-'s'ses  teHtifled  that  defendant  KobertH 
said  soraethinK  about  his  being  as  much 
a  contractor  on  tlje  building  as  any  one; 
but  thla  alleged  ctmveraatlon  was  too  In- 
definite to  prove  anyttalng,  and  could  not 
aid  the  plaintiffs. 

A  notice  of  lieu  was  Introduced  In- evi- 
dence, but  there  was  no  proof  tending  to 
show  that  Itbadbeen  recorded, aH required 
bylaw.  Not  even  theflle-niarks  of  the  au- 
ditor appear  upon  the  copy  of  thellen  con- 
tained In  the  transcript.  That  the  lien 
notice  must  be  filed  before  the  lien  attach- 
es, so  that  there  can  be  a  furecloHure  there- 
of. Is  too  plain  tor  argument;  and  we  do 
not  understand  that  counsel  for  appellees 
contend  to  the  contrary.  The  appellees, 
however,  claim  that  there  was  no  suffl- 
clent  denial  of  such  filing  In  the  answer  uf 
defendant  Cowle,  and  that  for  that  rea- 
son they  were  not  required  to  prove  such 
fact.  The  language  of  the  denial  of  the 
pnra^rraph  alleging  the  recording  of  the 
Hen  Is  as  follows:  "  Defendant  denies  any 
knowledge  or  Information  sufliclent  to 
form  a  belief,  and  therefore  denies  each 
and  every  allegation  contalnetl  therein. " 
And  iMs  not  claimed  that  it  Is  not  suffi- 
cient in  form.  It  Is  however  contended 
that  a  denial  of  knowledgeorlnformatlon, 
as  to  a  fact  the  truth  or  falsity  of  which 
can  he  ascertained  by  reference  to  a  public 
record  of  which  every  person  has  con- 
structive notice,  Is  sham,  and  frivolous, 
and  of  no  effect.  We  tlijtik  the  rule  thus 
stated  Is  too  broad.  To  hold  that  a  de- 
fendant most,  at  his  peril,  obtain  positive 
knowledge  of  every  tact  ehown  by  the 
public  records  of  which  he  by  law  Is  re- 
quired to  take  notice  would  be  contrary 
to  the  provisions  of  our  Code,  as  It  has 
Ijeen  interpreted  by  a  uniform  course  of 
practice  for  a  series  ol  yeers.  It  would 
likewise  be  against  the  weight  of  authori- 
ty. SeeVassaolt  v.  Austin.  32  Cal.  5B7; 
alHO,  Brown  v.  Scott,  25  Cal.  190.  The 
true  rule  we  bdleve  to  be  that  as  to  ail 
facts  that  are  presumptively  In  the  actual 
personal  knowledge  of  the  defendant,  or 
as  to  which  It  is  his  duty  to  have  or  ob- 
tain such  personal  actual  knowledge,  he 
must  answer  positively,  or,  by  direct 
a  vermeitta,  show  why  he  cannot  so  an- 
swer, and  that,  as  to  all  other  facts,  be 
may  answer  that  he  has  no  knowledge 
or  Information  sufficient  to  form  a  belief. 
From  the  fact  that  the  law  makes  a  rec- 
ord constructive  notice,  it  does  not  follow 
that  e\eryone  has  any  actual  personal 
knowledge  of  such  record,  nor  does  it  Im- 
pose upon  tbem  the  duty  of  acquiring  such 
knowledge.  The  claim  of  Hen  was  upon 
the  whole  of  lot  8  in  a  certain  block  in 
Seattle,  whereas  the  proof  tended  to  show 
that  a  portion  o(  said  lot  was  not  only 
not  owned  or  leased  by  the  defendant, 
bat  was  in  the  actual  and  open  possession 
of  other  owners  or  lessees,  and  upon  such 
proof  plaintiffs  sought  a  foreclosure  on  a 
portion  only  of  said  lot.  Wliether  or  not 
such  a  course  could  be  sustained  In  any 
case  we  shall  not  now  decide,  as,  In  this 
case,  the  particular  part  of  the  lot  upon 
which  It  was  claimed  that  the  lien  could 
be  maintained  was  not  nfade  snfflclently 


definite  and  certain  to  sustain ajud'^ment. 
The  proofs  showed  that  It  was  u  part  of 
said  lot  3,36  feet  wide,  nearer  the  center 
than  either  side  of  said  lot,  and  that  said 
lot  was  60  by  120  feet. 

In  the  Judgment,  there  Is  an  attempt 
to  improve  upon  the  proofs,  by  adding  to 
such  description  an  allegation  that  the 
building  thereon  situated  was  known  as 
the-Cowie  Block:"  but  this  addition  was 
unwarranted  by  the  proofs,  and,  even 
when  thus  aided,  we  think  the  description 
so  Indefinite  that  a  sale  thereof  could  not 
be  intelligently  had.  It  Is  an  easy  matter 
to  have  these  dest-riptlons  accurate,  and 
fair  dealing,  aa  well  as  public  policy,  re- 
quires that  they  shall  be,  In  subatance,  ao 
complete  and  certain  that  an  olBcer 
charged  with  the  sale  of  the  property 
would  have  no  doubt  as  to  just  what  he 
is  called  upon  to  sell. 

Plaintms  were  allowed  to  show,  by  oral 
testimony,  facts  in  regard  to  the  owner- 
ship of  the  lot  In  question,  and  as  to  de- 
fendants* interest  therein  as  lessees  ol  said 
owner,  though  It  affirmatively  appeared 
that  the  lease  in  question  was  In  writing, 
and  within  the  convenient  reach  of  the 
parties.  This  was  error,  and  should  be 
corrected  on  a  retrial  of  the  cause.  The 
court  found  that  $60  was  a  reasonable 
attorney's  fee  In  the  proceeding,  for  which 
finding  we  are  unable  to  find  any  warrant 
In  the  proofs.  The  Judgment  and  de<!ree 
must  be  reversed  as  to  defendants  Cowle 
and  Boberts,  and  a  retrial  had  In  accord- 
ance with  this  opinion. 

DuNBAB.  Scott,  and  Stiles,  JJ.,  concur. 

~~~      (1  WRBh.  St.  m) 
FosTKR  V.  State. 

(Supreme  Court  of  WaOiiingUm.    Dec  8,  1890.) 

Gamiso  -Dbf  nmios— Ihdiotment— Jddombnt. 

1.  Code  Wash.  |  1268,  iMY)vidiiig  that  every 
person  who  shall  deal,  play,  or  carry  on,  open  or 
cause  to  be  opened,  or  who  shall  oooduct  either  aa 
owner,  propnetor,  or  employe,  any  frame  faro, 
monte,  etc.,  shall  be  guilty  of  a  misdemeanor; 
and  section  1258,  providing  that  any  person  who 
shall  suffer  or  permit  any  of  the  acts  or  things 
forbidden  or  made  pmtishable  by  sections  12^, 
and  1856  to  be  done  or  carried  on  in  any  house, 
room,  or  other  place,  of  which  he  is  the  ownert 
or  in  the  possession  of  which  he  Is  entitled  under 
this  act,  shall  be  guilty  of  a  misdemeanor, — 
state  with  sutHcient  clearness  that  the  act  of  deal- 
ing faro  or  suffering  or  permitting  the  same  to  be 
done  on  one's  premises  Is  a  crime. 

2.  An  indictment  charging  one  with  permit- 
ting  faro  to  be  dealt  on  his  premises  is  sufficient 
wiuiout  specifying  with  whom  the  game  was 
played,  or  in  what  particular  manner  it  was  con- 
ducted. 

S.  Under  the  provisions  of  section  1258,  im- 
poalng  a  fine  not  exceeding  9500  on  conrictton, 
and  deolariiig  that  defendant  shall  stand  commit- 
ted until  the  same  Is  paid,  it  Is  no  valid  objection 
to  a  Judgment  that  the  court  included  costs  in  Its 
sentence,  and  that  it  did  not  fix  a  definite  period 
of  imprisonment  in  case  of  non-payment  of  the 
fine,  as  the  section  should  be  construed  in  con- 
nection with  section  2105,  providing  that  on  con- 
viction the  defendant  shall  be  liable  to  costs  in 
all  cases,  and  section  1126,  providing  that  in  de- 
fault of  payment  of  fine  and  costs  awarrant  shall 
be  issued  for  defendant's  oommitment,  upeoifyins 
that  he  be  imprisoned  one  d^foreveryK  of  aoca 
fine  and  costs. 

Appeal  from  district  court,  King  coanty ; 
Thomas  Bubkk,  Judge. 
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Code  WaBb.  9  1253,  proTlden  that  "each 
and  every  person  wbu  shall  deal,  play, 
or  carry  on,  open  or  cause  to  be  opened, 
or  who  shall  conduct,  either  as  owner, 
proprietor,  or  employe,  whether  for  hire 
or  not,  any  ^ame  of  laro,  monte, "  etc., 
"whether  the  same  be  played  for  money* 
checks,  credits,  or  other  repreBenta.tlve  ol 
value,  shall  be  STuUty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  more  thau  five  hun- 
dred dollars,  and  shall  be  Imprisoned  in 
the  county  jail  until  such  fine  and  all  costs 
are  paid:  provided,  that  such  person  so 
convicted  shall  be  Imprisoned  one  day  tor 
every  two  dollars  of  such  fine  and  costs, 
and  that  snch  Imprisonment  shall  not  ex- 
ceed oneyear. "  Section  provides  that 
"  any  person  who  shall  softer  or  pormlt 
any  of  the  acts  or  thlnjcs  forbidden  by  or 
made  punishable  by  sections  1253  and  1256, 
this  act,  to  be  done,  or  carried  on  in  any 
hooae,  room,  shop,  or  other  building 
whatsoever,  or  any  boat,  booth,  garden, 
or  other  place,  of  which  he  Is  the  owner, 
or  in  the  possession  of  which  he  is  entitled 
under  this  act,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof 
shall  be  puulsbcd  by  a  fine  of  not  more 
than  five  hundred  dollars,  and  Imprisoned 
in  the  county  jail  until  such  fine  is  paid." 

BobiDsoD  &  Farwell,  for  appellants.  E. 
M.  (JoTTt  Pros.  Atty..  for  the  State. 

Anders,  O.  J.  The  grand  jury  of  King 
county  returned  an  Indictment  into  the 
district  court  charging  appellant  with  the 
crime  of  permitting  the  game  of  faro  to  be 
dealt  upon  his  premises,  the  body  of  which 
is  as  folJows:  "J.  H.  Foster  Is  accused  by 
the  grand  jury  of  the  territory  of  Wash- 
ington, for  the  county  of  King,  In  the  third 
Judicial  dlst^ct  of  said  territory,  by  this 
indictment,  df  the  crime  of  permitting  faro 
to  be  dealt  on  his  premises,  committed  as 
follows:  The  said  J.  H.  Foster,  on  the 
12th  day  of  January,  IHS9,in  the  county  of 
King,  in  the  district  afuresald,  then  and 
there  being  In  the  lawful  possession  of  a 
certain  room,  then  and  there  situate,  ujid 
being  In  a  certain  buiding  known  as  the 
*  Grotto.'  then  and  there  situate,  and 
being  on  the  sooth  side  of  Yesler  Avenue, 
between  Commoririal  and  South  Second 
street,  in  the  city  of  Seattle,  in  said 
King  county,  unlawfully,  knowingly,  and 
wlHfully  did  permit  one  J.  Bacheler,  then 
anf]  there  and  therein  to  anlawfully,  know- 
ingly, and  willfully  deal  a  game  of  faro 
then  and  t^ere  played  with  cards  for 
money."  To  this  indictment  appellant 
caused  a  plea  of  guilty  to  be  entered,  and 
subsequently  filed  a  motion  In  arrest  of 
Judgment  on  the  ground  that  the  indict- 
ment did  not  state  facta  sufficient  to  con- 
stitute a  crime.  The  motion  was  denied, 
and  the  defendant  was  sentenced,  by  the 
court,  to  pay  a  flue  ot  fSOO  and  costs 
amounting  to  t20,  and  stand  committed  to 
thecounty  jail  of  KIngcounty  until  said  fine 
and  costs  should  be  paid  or  the  defendant 
discharged  according  to  law,  and  re- 
manded the  defendant  Into  the  custody  of 
the  sheriff  to  carry  the  sentence  into  effect. 
The  defendantappeals.andaaks  this  court 
to  reverse  the  Judgment  of  the  court  be- 
low for  the  following  reasons:   (1)  That 


section  1^  ot  the  Code  la  void  for  uncer- 
tainty, and  because  it  does  not  describe 
the  offense;  (2)  that  section  1253  Is  also 
void ;  (3)  that,  even  If  the  statute  Is  valid, 
the  indictment  does  not  state  facts  con- 
stituting an  oQense;  and  (4)  that  the  judg- 
ment and  sentence  of  the  court  is  void  be- 
cause it  exceeds  the  limitations  of  the  stat- 
ute and  the  Jurisdiction  of  the  court. 

The  objection  to  the  validity  of  the  stat- 
ute is  not  tenable.  The  lansuage  is  suffi- 
ciently explicit  to  enable  tlie  court,  tvtth 
reasonable  certainty, to  discoverwhat  the 
legislature  intended,  and  the  statute  can- 
nut  therefore  be  held  void  for  ambiguity 
or  uncertainty.  Mere  inaccuracies  of  ex- 
pressions, or  taalty  arrangement  of  words 
and  phrases,  If  the  meaning  Is  intelligible', 
are  insufficient  to  warrant  the  court  in 
declaring  a  statute  void.  BIsh.  St.  Crimea, 
(2d  Ed.  )  §  41.  And  we  are  of  the  opinion 
that  the  objection  that  the  sections  ot  the 
Code  above. mentioned  do  not  describe 
an  offence  la  equally  untenable.  Counsel 
claims  that  the  statute  does  not  explicitly 
point  out  or  describe  the  acts  constituting 
the  crime;  but  we  think  otherwise.  It 
states  clearly  enough,  as  we  read  it,  that 
the  act  of  dealing  faro,  or  suffering  or  per- 
mitting the  same  to  bedoneou  one'sprem- 
iaes,  Is  a  crime.  Similar  statutes  exist 
elsewhere,  and,  so  far  as  we  are  advised, 
have  seldom  been  questioned.  Feoi)le  v. 
Beatty,  14  Cal.  667;  People  v.  Sam  Lung, 
70  Cal.  515, 11  Pac.  Rep.  673. 

The  Indictment  Is  sufficient.  The  grav- 
amen  of  the  offence  consists  hi  permitting 
the  game  to  be  dealt  In  prohibited  places, 
and  It  was  not  necessary  to  specify  with 
whom  the  game  was  played,  ur  in  what 
particular  manner  It  was  conducted.  The 
deflnition  itself  sets  for  the  constituent 
elements  of  the  crime,  and  the  indictment 
being  in  substantially  the  same  language 
futfiUs  all  the  requirements  of  the  law. 
Peoplev.Savien},14Cal.3U;  Klcev.State,  3 
Kan.  141;  Bish.  St.  Crimes.  (2d  Ed.)  §§ 
890.  891;  Romp  v.  State,  3  G.  Greene, 
(Iowa,)  276;  People  v.  Carroll.  80  Cal.  153» 
22  Pac.  Rep.  129. 

Tbattbeiudgmentin  this  case  exceeds  the 
limitations  ot  the  statute  or  the  Jurisdic- 
tion of  the  court  we  cannot  concede.  Sec- 
tlon12o8  of  the  Code  Impuses  a  fine  not  ex- 
ceeding $5i)0upoD  conviction,  and  provides 
that  the  defendant  shall  stand  committed 
until  the  aume  Is  paid;  but  Is  silent  as  to 
costs ;  and  It  Is  therefore  claimed  that  the 
court  had  no  right  or  authority  to  include 
the  costs  in  its  sentence,  and  thereby 
really  Impose  a  fine  of  $520.  It  is  also  con- 
tended that  the  Judgment  Is  void  for  the 
further  rt?ason  that  the  court  did  not  fix  a 
definite  period  of  imprisonment  In  the 
event  of  the  non-payment  of  the  fine.  But 
we  think  these  objections  cannot  be  sus- 
tained. This  section  ought,  in  our  opin- 
ion, to  beconstrued  In  connection  with  the 
general  provisions  of  the  Code  upon  the 
subject  ot  costs  in  criminal  cases,  and  of 
imprisonment  for  non-payment  of  fiuee. 
Section  2105  provides  that  on  conviction 
the  defend<int  shall  be  liable  to  pay  the 
costs  in  all  cases,  and  section  1125  (amend- 
ed in  Laws  of  1883.  p.  38)  provides  tbat 
when  a  defmdant  Is  sentenced  to  pay  a 
flne  and  costs,  and  is  remanded  into  the 
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eastody  of  the  ftheritt,  tbe  derk  of  the 
court.  In  default  of  payment  or  security  of 
payment,  shall  iBBue  a  warrant  for  hie 
commitment, specityinK  that  thedefeDdant 
shall  be  Imprisoned  one  day  for  every  two 
dollars  of  such  Udo  and  costs.  We  see  no 
error  In  tbu  Judi^ent  and  sentence  of  the 
court  In  this  action.  The  only  exception 
to  tbe  ^neral  rule  that  the  defendant  on 
convlcuon  must  pay  the  costs,  of  which 
we  are  aware,  are  found  in  section  1104 
of  the  Code,  which  provides  that,  11  the 
court  or  jury  trying  the  cause  expressly 
finds  otherwise,  the  defendant  shall  not 
be  liable.  For  the  foregoing  reasons  the 
Judfrnient  of. the  court  below  must  besiu- 
tained. 

HoTT.  DcNBAB,  Scott,  ctnd  Stiles.  JJ., 
concur. 

(1  Wash.  St  <15) 

Way  v.  State. 
{Supreme  Court  of  WruhingUm.  Deo.  8,  1890.) 
Oamino — Appbal — Review — Pbesuuptiosb. 
Undw  a  statute  permitting  tbe  destruction 
of  KsmbUnK  apparatns  seised  and  held  as  evi- 
dence, on  tne  oonviotion  of  defendant,  where  the 
record  is  silent  as  to  how  the  apparatifttcame  into 
the  sheriff's  hands,  it  cannot  oe  presumed  that 
such  possession  was  wrongful,  or  that  the  recitals 
and  order  of  the  court  direcuuK  the  destroctdon 
were  unsuihoriied. 

Appeal  from  district  court,  Klnjc  coun- 
ty; Thomas  BcRKE.  Judge. 

Robiason  &  Fanvell,  for  appellanta.  E. 
M.  Carr,  Pros.  Atty.,  for  the  State. 

Anders,  C.  J.  The  facts  In  this  case  are 
filmilar  In  all  respects  to  those  of  the  case 
of  Foster  v.  State,  ante,  45y,  (Just  decided 
by  this  court,)  except  that  in  this  action 
the  court  ordered  the  destruction  by  the 
aherift  of  certain  gambling  apparatus 
whfcb  was  seized  In  tbe  possession  of  the 
defendant  and  held  as  evidence  upon  the 
trial.  Appellant  claims  that  the  statute 
permits  the  destruction  of  such  gambling 
Implements  only  us  have  been  seized  un- 
der the  authority  of  a  search  warrant  and 
retained  as  evidence,  and  that  the  proper- 
ty destroyed  was  not  so  obtained.  It  is 
difficult  to  see  how  tbe  method  of  obtain- 
toK  the  possession  of  things  liable  to  de- 
strnctloD  on  account  of  their  character 
and  the  purposes  for  which  they  are  used 
could  affect  the  power  of  the  court  over 
them  ;  but  It  Is  nut  necessary  to  determine 
that  question  in  this  instance,  for  the  rea- 
son that  the  record  issllent  upon  the  ques- 
tion of  bow  this  "gambling  apparatus  " 
came  into  tlie  posseeulon  of  the  sheriff,  and 
-we  cannot  presume  that  such  possession 
was  wrongfully  obtained,  or  that  the  re> 
citals  and  order  of  the  court  were  unau- 
thorised. And,  besides,  the  record  fails 
to  Rhow  that  any  objection  or  exception 
was  made  or  taken  to  the  order,  and  the 
assignment  of  errors  falls  to  mention  it. 
For  tbe  foregoing  reasons,  and  those  given 
In  tbe  case  of  Foster  t.  State,  above  men- 
tioned, the  Judgment  of  tbe  court  below 
must  be  sustained. 

DcNBAR»  UoTLT,  ScoTT,  and  Stii.es,  JJ., 
concur. 


(1  WadL  8t  Wt) 

Kkllogo  et  al.  v.  Littbll.  &  Smtthe 
Maxuf'q  (;o.  et  al. 
(Supreme  Oourt  ijtf  IP(MMn{/to?k    Deo.  8, 1890.) 
Heohaitio's  Lien — Notice  of  Claim — Dbbcbip^ 
Tios  o»  L4K0— 8c»riciENcr. 
1.  A  notice  of  claim  of  mechanic's  lien  de-' 
scribing  the  land  on  which  tbe  building  is  situate 
as  a  certain  lot  speciflcaUy  bounded  "excepting 
a  space  of  23  feet,  more  or  less,  wide  on  Pike 
street,  by  about  25  feet  deep, "  is  insufQcient,  l>e- 
cause  too  indefinite,  it  not  appearing  where,  in 
the  larger  piece,  tals  excepted  smaller  piece  is 
located. 

3.  In  Wuhi&gtm  there  can  be  no  lien  on  the 
building  alone  separate  from  the  land. 

Appeal  from  superior  court.  King 
couato^. 

P.  P.  Carroll,  for  appellants.  Smitb  & 
Littell,  for  appellee. 

HoYT,  J.  Opinion  on  Motion  to  Dis- 
miss. The  objections  to  the  appeal  herein 
urged  by  the  appellee  are  as  to  Irr^ular- 
Ities  not  gcting  to  tbe  Jurisdiction  of  the 
court, and, In  viewot  the  uncertainty  exist- 
ing at  the  time  tbe  appeal  was  talien, 
growing  out  of  the  change  of  the  rules  of 
this  court,  and  the  unsettled  practice  there- 
under, we  do  not  think  that  they  are  such 
as  should  deprive  the  appellants  of  the 
right  to  be  heard.  The  motion  to  dismiss 
the  npiwal  Is  therefore  denied. 

Opinion  on  Merits.  Appellee  sought  to 
obtain  a  Judgment  for  material  furnished 
by  it  lor  the  erection  of  u  certain  frame 
building,  and  to  foreclose  a  lien  thereon 
for  the  material  so  furnished.  Many  ques- 
tions have  been  argued  here  by  counsel  for 
tbe  respective  parties,  but  tbe  view  we 
take  of  tbe  law  of  the  case  makes  It  un- 
necessary for  us  to  consider  moi'e  tbau 
one.  The  notice  of  the  claim  of  Ilea  was 
Introduced  in  evidence,  and  from  such  up- 
tice  it  appeared  that  the  description  ol  the 
land  upon  which  the  lien  was  claimed  was 
"all  that  certain  plat  of  laud  situated  at 
the  south-westerly  corner  of  Pike  and 
Fourth  streets,  iu  tbe  city  of  Seattle^  King 
county,  and  state  of  washlngtou,  being 
seventy  feet  on  Pike  street,  and  on  the 
southerly  line  thereof,  iyy  sevent.v-five  feet 
front  on  Fourth  street,  and  on  the  wester- 
ly line  thereof,  excepting  a  space  of  22  feet, 
more  or  less,  wide,  on  Pike  street,  by 
about  25  feet  deep ;  the  same  being  a  part 
of  the  said  lots  2and  3  of  said  block  21,  A. 
A.  Denny's  addition,  aforesaid;"  and  wati 
in  our  opinion  so  indctinlte  and  uncertain 
that  a  decree  of  foreclosure  could  not  be 
founded  thereon.  It  is  true  that  the  large 
piece  first  described  is  definite  and  certain, 
and,  if  the  effect  of  tlie  continuance  of  the 
description  had  been  to  except  therefrom 
any  certain  portion,  then  tbe  description 
as  a  whole  would  have  been  good.  But 
such  is  not  the  effect  of  the  remainder  of 
the  description;  on  tbe  contrary.  Its  effect 
Is  to  except  from  such  larger  piece  a  small- 
er one,  the  location  of  which  is  entirely 
uncertain.  It  is  true  that  the  area  of  such 
smaller  piece  may  be  taken  as  definitely 
set  out  by  striking  from  such  description 
tbe  words  "  more  or  less, "  and  also  the 
word  "about:"  and,  for  the  purpose  of 
sustaining  the  lien,  we  should  not  hesitate 
to  treat  such  words  as  surplusage.  The 
fact  that  tbe  area  is  certain  will  not,  how- 
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ever,  aid  tLe  descriptloD  bo  long  aa  Its 
location  In  the  larger  tract  le  uncertain. 
The  area  In  qtiestlun  mlRht  be  a  strip  11 
Teet  wide  and  25  feet  lun^  un  either  side  of 
1  line  drawn  at  any  point  from  Pike 
street,  not  less  tlian  11  feet,  nor  more  than 
S9  feet,  from  Fourth  street.  The  descrip- 
tion, as  a  whole,  is  just  as  uncertain  as  to 
the  land  curered  thureby  as  would  be  one 
coverin;;  an  entire  section  of  land  except- 
ing one  quarter  thereof,  without  in  any 
way  pulntiog  out  whk-b  quarter  section 
was  so  excepted.  Theqnestion  Is  not  here 
presented  as  to  the  effect  of  such  notice  it 
the  proofs  had  been  sucn  as  to  make  cer- 
tain the  description  Intended,  and  the  decree 
had  corresponded  to  the  amended  descrip- 
tion made  by  such  proofs,  for  In  this  case 
the  description  in  the  notice  Is  In  no  way 
aided.  .  It  follows  that  there  could  be  no 
foreclosure  of  any  Interest  In  theland  upon 
which  the  building  was  erected  because  of 
such  Insufficient  description.  The  notice 
of  the  Hen  described  the  building  Into 
which  the  material  went  so  that  It  might 
properly  be  Identified ;  and,  it  a  Hen  can  be 
maintained  upon  a  building,  as  such,  sep- 
arate front  any  Interest  in  the  land  upon 
which  It  is  situated,  then  thedeci'ee  of  foro- 
cloHura  in  this  case  might  be  sustained  so 
far  as  it  relates  to  the  building,  and  would 
only  have  to  be  modlflfd  so  as  to  cover 
that  and  nothing  mure.  Such  a  lien  can 
only  be  maintained  when  the  statute  in 
express  terms  so  provides.  Every  case 
wliii-h  we  have  been  able  to  find  holds  that 
there  can  be  no  such  Hen  without  a  stat- 
ute expressly  providing  for  a  Hen  on  the 
buildlngseparate from  theland.  Babbitt  t. 
Condon,  27  N.  J.  Law,  154;  Coddlngton  t. 
Dry-Dock  Co.,  81  N.  J.  Law,  477;  Trncey  v. 
Rogers.  69  111.  6(32.  In  Missouri  and  Iowa, 
and  perhaps  other  states,  a  lien  upon  the 
builillng  alone  can  bo  maintained;  but 
there,  as  elsewhere,  the  courts  say  that  it 
can  only  be  allowed  by  force  of  the  posi- 
tive provision  of  the  statute,  which  In 
those  states  not  only  provides  for  a  Hen 
upon  the  building  separate  from  the  land, 
but  further  provides  that  the  purchaser 
of  such  building  shall  have  a  reasonable 
time  in  which  to  remove  the  same  from 
the  land  upon  which  it  was  situated.  J  odd 
V.  Duncan.  9  Mo.  App.  417.  Our  statute 
would  be  capable  of  such  a  constractton 
had  it  provided  any  way  by  which  a  Hen 
established  upon  a  building  alone  could 
be  made  of  vnlue  to  a  lienor,  but  it  has 
not  done  so,  and  we  are  therefore  forced 
to  the  conclusion  that  the  Hen  upon  the 
building  was  only  intended  to  be  enforced 
in  connection  with  some  Interest  or  right 
to  the  land  upon  which  it  was  situated. 
Something  baa  been  said  about  the  duty 
of  courts  to  give  a  liberal  interpretation 
to  our  statutes ;  and  that  sach  Is  the  duty 
of  all  courts,  made  soby  the  statute  itself. 
Is  very  plain.  But  the  most  that  a  liberal 
Inferprrtotlon  can  allow  a  court  to  do, 
Is  to  took  with  leniency  upon  the  lan- 
guage used,  and  determine,  without  re- 
gard to  technical  accuracy  of  language, 
what  the  legislature  Intended.  When  the 
Intention  of  the  legislature  has  been  thus 
ascertained,  it  Is  beyond  the  power  of  a 
court  to  dispose  with  any  of  the  steps  pre- 
scribed. To  hold  that  a  lien  could  attach 


without  a  full  compliance  with  the  stat- 
ute, as  thuslnterpreted.  would  becontrary 
to  the  act  itself,  as  well  as  to  the  consti- 
tution of  our  state,  which  provides  that 
no  property  can  be  taken  without  doe 
process  of  law.  Under  the  circumstances 
of  this  case  there  can  be  no  lien,  and  the 
cause  will  be  remanded,  with  Instructions 
to  set  aside  the  Judgment  and  decree,  and 
enter  a  new  Judgment  against  defendant 
Phillips  for  the  amount  found  due  and  un- 
paid torthe  material  furnished,  with  Inter- 
est thereon  to  date  of  the  judgment.  Ap- 
pellants will  recover  costs  ot  tbls  court. 

Anders.  C.  J.,  and  Stiles,  Ddkbab,  and 
Scott,  JJ.,  concur. 

.    ...  a  Wash.  St  420) 

Wadbams  et  al.  v.  PAOif  et  al. 
(Supreme  Court  of  WaaMmgUm.    Deo.  8,  1800.) 

PAXTNEaSHII^LUBILITT  OT  RSTUUira  PaKTHBK— 
NOTATION. 

1.  An  affreenieiit  between  partners  apon  dia- 

solution  of  the  firm  that  the ret.ring  partner  sliall 
not  be  liable  for  the  previous  firm  debts,  which 
shall  foe  paid  by  the  one  contiauing  the  business, 
does  not  relieve  the  retiring  partner  from  liabil- 
ity to  theflrm  creditors  unless  they  assent  to  tba 
aiTan^iiiul,  and  assent  is  not  ^ven  Ijy  mora 
silence  after  notloe  <tf  tbe  dissolution  ana  agraa- 
ment. 

3.  The  retiring  partner  who  relies  on  this 
agreement  and  the  assent  ot  the  creditors  to  it 
as  a  release,  must  prove  suoh  assent  by  a  pre- 
ponderance of  evidence. 

Appeal  from  superior  court,  King  coun- 
ty ;  I.  J.  LicnTKNBERO,  Judge. 

Thomas  iiarke,  {Andrew  Woods,  ot 
counsel,)  for  appellant^.  hewia  &  GUmuiit 
tor  appellees. 

DuNBAB,  J.  This  was  an  action  by 
plaintiffs  and  appellants  to  recover  a  bal- 
ance alleged  to  be  due  from  defendants 
and  appellees  on  account,  amounting  to 
f 203.43,  with  Interest  thereon  at  the  rate 
of  10  per  ceut.  per  annum  from  the  3d  day 
of  April,  A.  D.  1884.  Service  ot  sammoDS 
was  bad  only  un  defendant  Joseph  Green. 
Tbe  defendant  Green,  tor  an  atflrmntive 
defense,  alleged  that  on  the  Z3d  day  of 
February,  A.D.  18S4,  he  and  one  Alfred 
Page  were  doing  business  under  the  Srm 
nameoIPage&Green;  that  on  or  about  tbe 
3d  day  ot  April,  1881.  they  dissolved  part- 
nership; that  at  ^aid  time  there  was  doe 
Wiidbams  &  ElHott  about  the  sura  of 
¥203;  that  the  said  Page  continued  to  run 
and  manage  the  said  business  of  the  said 
partnership;  that  the  said  Page  was  to 
pay  the  said  Wodhams  &  Elliott  the  said 
amount  due  said  firm ;  that  Wadhanis  & 
Elliott  were  notified  of  snld  dissolution; 
that  they  accepted  the  said  Alfred  fajce 
tor  the  said  Indebtedness  due  them  from 
suid  firm  of  Page  &  Green,  and  transferred 
the  account  of  Page  &  Green  to  the  said 
Alfred  Page,  and  held  the  salfl  Page  unly 
for  the  said  amount  of  Indebtedness,  and 
did  then  and  there  release  the  defeudaut 
Green  from  any  obHgatlon  or  Indebted- 
ness due  to  plalntltftt  by  the  said  firm  nC 
Pape  &  Green.  The  etfirmative  matter  In 
defendant's  answer  waa  denied  in  plaln- 
tifts'  reply.  Payment  of  the  said  Indebt- 
eflnesH  was  also  alleged  In  the  answer,  bat 
no  attempt  waa  made  to  prove  Uh»  pay- 
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meat  on  the  trial,  except  as  stated  In  ttae 
affirmative  answer.  The  Jury  foand  a  ver- 
dict In  favor  of  defendants,  Judgment  was 
rendered  In  accordance  therewith,  and 
from  said  judgment  plaintlOs  appeal. to 
this  court,  also  allying  certain  errors  In 
the  Instruction  of  the  court. 

While  a  "novation"  was  pleaded  as  an 
affirmative  defense  in  this  action,  there 
was  no  proof  tending  to  show  that  Wad- 
hams  &  Elliott  bad  ever,  by  express  or  Im- 
plied contract,  asrf>ed  to  .extinguish  de- 
fendant Green's  liability  by  substitatlog 
or  accepting  Page  as  the  payor  uf  thedebt 
Incurred  by  the  partnership  of  Page  & 
Green.  It  la  true  that  the  testimony  of 
Green  showeJ  that  it  was  agreed  between 
Pago  and  Green  that  Page  should  assume 
this  debt,  and  that  Green  should  be  dls- 
charsed,  and  that  Wadhams  &  Elliott 
were  notified  of  the  dissolution  and  of  the 
agreement  between  Page  and  Green.  But 
the  promise  of  one  partner  to  pay  the  debt 
of  another,  for  which  he  Is  already  bound, 
la  no  consideration  for  an  agreement  to 
release  the  other  partner.  Early  v.  Burt, 
68  Iowa,  716,  38  N.  W.  Rep.  S5;  glides  v, 
Feesenden,  4  Mete.  (Mass.)  12.  In  order  to 
give  any  weight  to  an  agreement  whereby 
liabilities  are  extinguished,  it  Is  essential 
that  tttl  parties  in  interest  should  be  par- 
ties to  the  agreement.  It  would  certainly 
be  a  loose  and  unjust  law  that  would  al- 
low obligations  to  be  thrown  oft  or  trans- 
ferred at  the  wUl  of  the  obligor.  Such  is 
not  the  law.  If  one  partner  transfers  his 
liability  to  another,  and  the  creditor  does 
not  assent  to  the  transfer,  his  rights  are 
not  affected.  As  stated  by  Mr.  Lindley,  in 
bis  excellent  work  on  Partnership,  it  can- 
not be  too  often  repeated  that,  merely  by 
retirhig,  a  partner  gets  rid  of  no  liabilities, 
as  to  past  transactions  unless  there  Is 
some  statutory  enactment  applicable  to 
bis  case;  and  the  same  observation  ap- 
plies to  a  total  dissolution.  To  use  the 
words  of  Mr.  Justice  Heath:  "When  a 
partnership  is  dissolved,  It  Is  not  dissolved 
with  regaj-d  to  things  past,  but  only  with 
regard  to  things  future.  ^\itb  regard  to 
things  past  the  partnership  pontianee." 
Indeed,  so  improbable  was  the  Idea  that  a 
creditor  would  release  a  part  of  bis  secu- 
rity,and  rely  on  onedebtor  when  he  b^ore 
had  two,  without  taking  any  other  secu- 
rity, that  some  of  the  early  English  courts 
held-  that  where  a  partnership  had  been 
dissolved,  one  member  retiring  and  the 
other  continuing  the  business,  and  agree- 
ing to  pay  the  debts  of  the  old  firm,  where 
the  creditors  knew  of  the  arrangement, 
and  consented  to  it,  and  transferred  the 
debt  to  the  new  Hrm.and  where  there  was 
strong  testimony  uutside  of  this  fact 
ahowing  that  the  creditors  had  agreed  to 
discharge  the  defendant,  and  look  to  the 
other  partner,  the  retiring  partner  was 
liable;  and  the  fact  that  no  person  bad 
tMCome  liable  to  the  defendant  who  was 
jiot  so  originally  was  rellpd  upon  by  the 
court  as  showing  that  thei-e  was  no  con- 
aiderbtlon  for  the  all3ged  discharge-  The 
most  noted  cases  holding  this  doctrine 
were  Lodge  v.  Dicatt,  Z  Barn.  &  Aid.  611, 
and  David  v.  Eliice,  5  Barn.  &  C.  196.  But. 
while  this  doctrine  has  been  mudilied  by 
the  later  decisions  and  authorities,  no 


court  that  we  know  of  has  gone  so  far  as 
to  hold  tbatthe  simple agreementbetween 
the  partners  that  one  of  them  should  be 
discharged,  and  notice  to  the  creditors  of 
said  agreement,  will  affect  the  rights  of 
the  creditors,  or  he  construed  as  any  im- 
plied promise  on  the  part  of  the  creditor 
to  discharge  either  partner.  But  the  op- 
posite doctrine  has  been  enunciated  by 
many  courts.  Chase  t.  Vanghan,  30  Me. 
412;  Dmbargerv.Plume,266arb.461;  C!oIe- 
man  v.  O'Nell,  1  N.  W.  Rep.  846;  Aiken  v. 
Thompson,  43  Iowa,  50Tt,  and  cases  cited; 
Blew  V.  Wyntt,  5  Car.  &  P.  397;  Harris  v. 
Lindsay,  4  Wash.  C.  C.  98;  Heberton  v. 
Jephersou,  10  Pa.  St.  124;  Payne  v.  Slate, 
39  Barb.  634;  Offutt  v.  Scott,  47  Ala.  104. 

It  Is  urged  by  counsel  for  appellee  that 
the  fact  uf  silence,  and  the  long  delay  In 
making  any  demand.  Is,  of  Itself,  evidence 
of  accpptHnce  of  the  agreement  of  the  part- 
ners in  this  case.  Even  if  the  testimony 
bore  out  this  assumption,  silence  alone  on 
the  part  of  the  creditor  Is  no  evidence  of  a 
"novation."  The  tullure  of  a  creditor  to 
demand  payment  for  any  period  of  time 
within  the  statute  of  limitations  will  not 
discharge  the  retiring  partner.  Harris  v. 
Llndenv,  4Wasb.  C.C.  98;  Jenness v. Lane, 
26  Me.  475;  HaU  v.  Jones,  56  Ala.  49!!.  But 
the  testimony  does  not  showstlence  on  the 
part  of  Wadhams  &  Elliott.  On  the  con- 
trary, the  defendant  Green  himself  testifies 
that  after  he  had  notified  Wadhams  & 
Elliott  erf  the  dissolution,  and  of  his  ar- 
rangement with  Page  for  Page  to  pay 
the  debts.  Wadhams  &  Elliott  expressly 
insisted  that  he  (Green)  should  sign  a  note 
with  Page  for  the  payment  of  said  debt, 
and  that  he  refused  to  so  sign.  This  was 
also  swum  to  by  plaintiffs.  This,  instead 
of  Indicating  an  acceptaoce  of  Page  by 
Wadbams  &  Elliott,  was  a  direct  avowal 
by  them  that  they  would  not  discharge 
Green ;  and  that  thpy  desired  to  have  their 
account  settled"  by  the  Joint  note  of  both 
partners,  as  is  usual  in  such  cases.  The 
testimony  of  Wadhams  also  was  that  he 
wrote  several  letters  to  Green  demanding 
the  payment  of  this  account,  and  tlie  ex- 
hibits show  that,  for  some  time  prior  to 
August,  1886,  be  bad  placed  the  account  in 
the  bands  of  attorneys  for  collection ;  and 
It  can  easily  be  gathered  from  the  corre- 
spondence thatthe  bill  had  been  presented, 
and  payment  thereof  refused  by  thedefend- 
ants.  Neither  was  there  any  testimony 
tending  to  show  that  the  account  of  Page 
&  Green  had  been  transferred  to  the  ac- 
count of  Page.  The  only  testimony  on 
this  point  was  the  testimony  of  Wadhams, 
who  testified  -positiveiy  that  all  the  pay- 
ments that  had  been  made  on  the  account 
of  Page  A  Green  were  credited  on  the  ac- 
count of  Page  &  Green,  and  that  the  said 
account  of  Page  &  Green  had  not  been 
transferred  to  the  account  of  Page.  In 
fact  we  are  unable  to  find  any  testimony 
In  the  case  tending  to  show  In  the  least 
any  consent  expressed  or  implied  on  the 
part  of  Wadhams  &  Elliott  to  discbarge 
tbedefendantstrom  their  obligations.  This 
being  the  case,  and  the  amount  claimed 
by  the  complaint  to  be  due  having  been 
proven  by  the  plaintiff  to  be  due,  and  the 
correctness  of  the  claim  not  having  been 
denied  by  tfaedefendants  in  th^r  testimony, 
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the  verdict  waa  nnwarraDted,  and  tbe 
Judgment  most  be  reversed.  It  Is  also 
claimed  by  appellants  that  thecourt  erred 
In  Ittstrncting  the  Jurj  as  follows:  "It  is 
not  ueceeSHfy  that  the  defendant  Green 
proves  to  you  beyond  a  reasonable  doubt 
that  the  creditors  or  these  plalntlOs  ac- 
cepted Pase.nor  need  he  prove  the  fact  by 
an  orerwbelmins  weiKht  of  evidence.  It 
la  not  necessary  that  he  proves  It  by  more 
teutlmony  than  against  it. "  This  Instruc- 
tion we  think  was  error.  It  is  almust  too 
elementary  to  need  repeating  here  that 
^YQry  affirmative  allegation  must  be 
proven  by  a  preponderance  of  testimony. 
This  IB  a  general  propoBltlon,  bat  the  law 
especially  provider  that  tbe  onas  of  show- 
ing an  extinguishment  lies  upon  those 
who  allege  it.    Davis'  Estate  v.  Desau- 

3ue,  6  Whart.  530,  and  cases  cited ;  Holl  v. 
ones,  06  Ala.  498. 

It  is  urged  by  tbe  appellees  that  the 
charge  as  a  whole  was  correct,  and  tbe 
Jury  would  not  be  misled;  bat  we  think 
this  purttcQlar  statement,— "It  is  not  nee- 
essary  that  he  proves  It  by  more  testi- 
mony than  against  It," — coached,  as  it 
was.  in  words  which  could  be  plainly  nnder- 
stoud  by  an  anprofesslunal  mind,  and  a 
proposition  that  the  Jury  would  probably 
segregate  and  remember,  would  be  liable 
to  mislead  ihem  as  to  the  amount  of  tes- 
timony necessary  to  establish  an  affirma- 
tive allegation. 

Tbe  Judgment  is  reversed,  and  tbe  case 
remanded  to  the  lower  court,  with  in- 
structions to  grant  a  new  trial;  and  It  is 
so  ordered. 

8TIU8,  HoTT,  and  Scott,  JJ.,  eoneur. 


<1  WMh.  St  366)   

WlLKlR  V.  CHANDON. 

(Supreme  Cmirt  of  WtuMnffton.  Nov.  18, 1890.) 
Iiidobsbme:^  of  Note— Cossidbratioit— "Wutbb 
or  Protbst. 

1.  One  who  becomes  b  party  to  a  note  by  lu- 
dorsiti!;  the  same  before  delivery  to  the  payee 
Identifies  himself  withthe  maker;  and  the  Battle- 
ment of  a  pre-existing  debt  owing  from  the  mak- 
er to  the  payee  is  a  soflBoient  oonslderationto  up- 
hold, not  only  the  note,  but  also  tbe  contract  of 
IndorsemeDt 

2.  A  waiver  of  protest  on  s  negotiable  Instra- 
ment  executed  ana  Indorsed  in  California  also 
waives  presentment  and  notice  under  the  express 
revisions  of  Civil  Code  Cal.  S  3160. 

S,' Where  the  undisputed  proof  shows  that 
defendant  signed  a  note  as  Indwaer,  a  special  in- 
terrogatory to  the  Jury  as  to  whether  defendant 
aitmed  as  maker,  siure^,  or  indorser  Is  properly 
refused. 

4.  The  special  Interrogatory  Is  also  bad  tor  in- 
dellnltenees,  ss  the  luir  might  -feel  called  on  to 
BEswer  It  either  with  "yes"  or  "no,"  or  as  to  in 
which  capacity  defendant  signed  the  note. 

Appeal  from  district  court,  Cbehalis 
county. 

BlgBold  A  StlttBon,  for  appellant.  O.  F. 
Una,  for  appellee. 

HoTT,  J.  Defendant  was  sued  as  an  In- 
dorser of  a  certain  prominsory  note. 
Judgment  was  rendered  against  him,  to 
reverse  which  he  has  brought  the  case 
here.  Several  errors  are  assigned  as 
cause  for  reversal,  but  of  these  It  is  only 
necessary  that  we  should  examine  two, 
a*  all  tbe  others  dciyend  upon  and  mast 


be  controlled  by  tbe  deetslon  of  ttaone 
two:  (1)  That  the  court  erred  in  overruU 
ing  appellant's  motlun  for  nonsuit;  (2) 
that  tbe  court  erred  In  refusing  to  snbmit 
certain  questions,  requiring  a  special  find- 
ing of  fact,  to  the  Jury.  Plaintiff,  to  main- 
tain his  action,  introduced  proof  tending 
to  show  that  the  note  In  question  was 
given  In  settlement  of  an  account  due  him 
Irom  one  John  WHkie,  a  brother  of  dfr 
fendant,  and  that  said  note  was  signed  by 
said  John  Wilkle  as  maker,  and  was  pay- 
able to  the  defendant,  who  before  Its  d^ 
livery  to  plaintiff  Indorsed  It,  first  eanainc 
tu  be  written  above  his  name  as  sucb  ln> 
dorser  the  words,  "I  herdiy  waive  pro- 
test on  within;"  that  plaintiff  received  the 
note,  and  the  promised  payment  of  $35  In 
cash,  as  a  settlement  of  his  said  account 
against  said  John  Wilkle;  and  that  said 
note  had  not  been  paid.  There  waa  proof 
upon  some  other  points',  bat  tbe  state- 
ment thereof  is  not  necessary  for  tbe  dia- 
curhIoo  of  tbe  qaestions  raised  on  this  ap- 
peal. When  plaintiff  reetedi  defendant 
moved  the  court  for  a  Judgment  of  non- 
suit, and  urges  here  two  reasons  why  such 
motiota  should  have  been  grunted :  First, 
that  the  proof  failed  to  show  any  consid- 
eration for  the  note  sufficient  to  charge 
this  defendant;  second,  that  no  demand 
of  payment  upon  tbe  maker  bad  been 
proved.  That  the  settlement  and  aatls- 
faction  of  a  pre-existent  debt  is  sufficient 
consideration  for  a  note  given  in  such  set- 
tlement is  too  well  settled  to  require  ar- 
gument at  this  day,  and  we  do  not  un- 
deratand  that  appellant  contenda  to  the 
contrary,  so  far  a»  the  original  debtor, 
as  tbe  maker  of  the  note,  is  concerned. 
He  does,  howevn-,  contend  that,  as  no 
consideration  actually  passed  from  the 
original  creditor — that  Is,  that  be  parted 
with  nothing  of  value — at  the  time  of  the 
trannactloD.  there  was  no  such  cotisiderar 
tion  as  would  sustain  defendant's  contract 
Its  indorser,  as  he  was  a  stranger  to  tbe 
original  indebtedness.  Wethink,  however, 
that,  by  consenting  to  become  a  party  to 
the  note  and  an  Indorser  thereof  before  de- 
livery, he  Identified  himself  with  the 
maker,  and  became  a  party  to  the  comdd- 
eratlon ;  and  that,  as  there  was  a  good 
consideration  for  the  making,  there  was 
also,  under  the  clrenmKtances  dtaelosed 
by  this  case,  a  good  consideration  for  tbe 
Indorsement. 

Where  the  langnage  of  the  waiver,  ai 
In  this  case,  was  only  of  the  protest.  It 
would  be  a  question  of  some  importance 
to  determine  whether  or  not  In  tbe  ab- 
sence of  a  statute  upon  the  aabject  It 
could,  by  Intendment,  be  so  extended  as 
to  be  a  waiver  of  demand  of  the  rankor; 
but  that  case  is  not  now  presented,  aa 
this  note  was  executed  in  California, 
where  there  Is  legislation  upon  this  Rnt>- 
Ject.  Section  3160  of  tbe  Ulvll  Code  of  Cali- 
fornia Is  as  follows:  **A  waiver  of  protest 
on  any  negotiable  Instrument,  other  than 
a  forrtgn  bill  of  exchange,  waives  present- 
ment and  notice;"  and,  aided  by  this,  tbe 
waiver  on  the  note  in  qnestlon  waa  a 
waiver  of  demand,  and  therelpn  It  waa 
not  necessary  to  prove  one. 

The  defendant  asked  the  court  to  sub- 
mit two  questions  to  the  Jorj.  Tbe  fiial 
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wan  tiH  follows,  to-vlt:  'DM  the  plalntitl 
In  this  action  ever  present  the  note  to  the 
maker  thereof,  or  demand  partnent  of 
the  same  from  the  maker,  John  wilkle.  be- 
fore the  commencement  of  this  suit?"  We 
have  already  seen  that  there  was  ahso- 
lotely  no  proof  as  to  demand,  and  that 
ander  the  law  of  the  case  no  demand  was 
necessary,  and  hence  ft  would  have  been 
worse  than  Idle  to  have  submitted  such 
qaestlons,  and  the  coart  did  only  Its  daty 
ui  refusing  so  to  do. 

The  second  question  was:  "Did  the  de- 
fendant, David  Wilkle.  sign  the  note  as 
maker,  surety,  or  lndorser?"  The  court 
properly  refused  to  submit  this  qnestlon 
for  the  reason  that  the  undisputed  proofs 
showed  that  he  Binned  the  same  as  In- 
dorser,  as  not  only  the  plaintiff's  proofs 
showed  this  to  be  the  fact,  but  the  same 
was  testified  to  by  defendant  himself. 
Besides,  thequestlon  was  not  in  such  form 
that  the  court  could  propeily  require  the 
|ury  to  answer  It.  The  Jary,  from  It, 
mi^h  t  feel  called  opon  to  answer  as  to  In 
which  of  said  capacities  he  signed,  and 
equally  as  well  might  feel  called  upon  to 
answer  "Tes"  or  "No"  as  to  the  entire 
question.  Qoestions  submitted  to  a  Jury 
for  a  spectal  finding  should  be  carefully 
drawn,  and  call  tor  a  direct  answer,  and 
should  be  such  that  all  minds  would  un- 
derstand theiQ  alike;  and,  If  not  so  framed, 
thecourtshonid  refusetosubmit  them.  On 
the  whole  record,  we  see  no  error,  and  the 
Judgment  must  be  affirmed,  with  costs; 
and  it  is  so  ordered. 

BcoTT  and  Stilus,  JJ.,  concnr. 

Duubab*  J.,  not  sitting  to  the  case. 

a  Wash.  Bt  3a»)   

McElwaih  t.  Huston. 
(Supreme  Court  of  WiuMngUm.  Nov.  18M.) 

ArrSAliABLB  Okdkr. 
An  order  stviklDg  out  part  of  an  snswer  Is 
mot  an  appealable  order. 

Appeal  from  superiorconrt.KtngcouDty. 

Ovtd  A.  Byen,  for  plaintiff  In  error. 
TbompaoB,  Edsea  <ft  Humphrtea,  for  de- 
tendant  in  error. 

SnuBB,  J.  Anorderof  thesuperlorcourt 
striking  out  a  portion  of  the  defendant's 
answeris  notan  appeaJable  order.  There- 
fore the  appeal  mpst  bo  dismissed*  and  It 
.1m  mo  ordered. 

HoTT,  BooTT*  and  Dunbar,  JJ,,  euncor. 


a  WMh.  St  883) 

In  re  Raffbrtt. 

lamprme  Court  of  WcuMnaton.  Nov.  U,  18M.) 

CoBpns— -PRAcrricB— JuRisDicnoH  or  Su- 
FRUfK  ConRT— Constitutional  Law. 

1.  Uoder  Enablioff  Act  Wash.  I  31,  and  Act 
Wash.  Dec  18,  1888,^688.  lAWB,  ISro-W,  p.  M.) 
eonUnulnff  all  lawi  In  force  applicable  to  the 
state  government,  and  AJbatitntinar  the  word 
"state"  lor  "territory,"  tiie  provisions  of  Coda 
Wash.  o.  58,  in  regard  tohabeag  oorjnu,  apply  to 
the  sapreme  court  of  the  state. 

2.  Ttie  ^visions  of  Coniit.  Wash.  art.  4,  t  ^ 
tbMt  the  snpreme  court  shall  have  original  Juria- 
dlotlon  in  /ia&i*at«oi7m«,  is  self-executing. 

Under-tbe  aathorlty  of  the  snpreme  oonrt 


to  issoe  writs  of  haient  eorpug  it  eao  grant  an 
order  tiiii  to  show  cause  why  the  writ  should  not 
isne. 

4.  The  provision  of  the  ooostitution  that  "the 
supreme  court  shall  have  original  lurisdiction  in 
habeas  corpus  and  quo  waminto  and  manda- 
mus  as  all  to  state  ofBcers, "  does  not  limit  tbe 
liirisdiction  of  the  oourt  in  fiabeat  corpus  pro- 
ceedings to  cases  where  state  cheers  are  con- 
cerned. 

5.  The  provlsloii  of  OoosL  Wash.  art.  1,  |  S 
that  '*ibB  constitution  of  the  United  States  is  the 

supreme  law  of  tbe  land, "  relates  on\y  to  matters 
wherein  the  general  gov  omment  assumes  to  con- 
trol tbe  states,  and  does  not  control'  the  f  urthet 
provision  of  the  oonstltntion  relating  to  prosecn- 
tiona  by  InAmnatlon,  and  to  dispensing  wlUi 
grand  inrlee. 

6.  Tbe  tiUe  of  Laws  Wash.  18S9-90,  p.  100,  re- 
lates only  to  proceedings  by  information.  Const. 
Wash,  art  2,  t  IB,  provides  "no act  shall  embrace 
more  than  one  subJecLand  that  shall  be  expresaod 
in  the  title. "  Held,  that  section  7  of  tbe  act,  dis- 
pensing with  grand  juries,  unless  ordered  by  tbe 
judge,  waswfthin  the  title,  snd  did  not  bring  an- 
other subject  into  the  act. 

7.  WbereanactcoQtainlng  a  repealing  clause 
la  void,  the  former  act  will  In  all  cases  be  un- 
aflected  by  tbe  repealiog  olause. 

8.  Under  Code  Wash.  S  877,  prohibiting  in- 
quiry into  the  legality  of  a  commitment  Issued 
on  a  final  Judgment  of  a  court  of  competent  Juris- 
diction, where  the  court  Is  competent  to  exercise 
Jurisdiction  in  tbe  premises,  bnt,  by  reason  of  ir- 
r^nilsr  process  and  proceedings,  does  not  obtain 
and  maintain  Jurisdiction,  tbe  remedy  is  by  ap- 
peal, and  not  by  habeaa  oorpiu  after  oommltment. 

BabeaJB  corpaa. 

Heary  W.  Lueders,  for  petitioner.  IF.  C. 
JoaeSt  Atty.  Gen.,  for  the  State. 

SooTT,  J.  Defendant  was  convicted  In 
the  superior  court  of  Pierce  county  of  the 
crime  of  an  attempt  to  commit  rape,  and 
upon  June  24, 1890,  was  sentenced  to  im- 
prisonment In  the  penitentiary  for  a  term 
of  14  years.  After  bis  Incarreratlon,  appli- 
cation was  made  to  the  Honorable  Thko- 
DORR  L.  Stiles,  one  of  the  Judgra  of  this 
court,  for  a  writ  of  habeas  corp^is,  where- 
upon an  order  ntsl  was  made  by  said 
Judge,  requiring  the  warden  of  thepenlten- 
tiary  to  show  cause  to  this  court  why  the 
writ  should  not  Issue.  This  being  the 
first  proceeding  of  tbe  kind  before  us,  the 
question  arises  as  to  the  Jurisdiction  of 
tbe  court  In  such  matters,  and  necessitates 
a  construction  of  section  4,  art.  4,  of  the 
state  constitution,  as  to  Its  purport,  and 
as  to  whether  It  is- self-executing  In  thlH 
particular,  and,  tf  not,  whether  an  act 
passed  by  the  last  legislature,  (see  Sess. 
Laws  1889-DO,  p.  821,)  re-enacting  said  sec- 
tion verbatim,  vivifies  the  same,  no  way 
having  been  pointed  out  as  to  the  manner 
of  procedure  In  such  cases;  also,  as  to 
whether  the  provisions  of  the  Code  foand 
in  chapter  58  apply  to  this  court,  by  virtue 
of  section  24  of  tbe  enabling  act,  and  an 
act  ol  the  legislature  approved  December 
13.  1S89,  (see  »es8.  Laws  188^90,  p. 
continuing  ail  laws  In  force  applicable  to 
onr  present  system  of  government,  and 
substituting  Che  word  "state"  for  "terri- 
tory, "etc.  It  fs  contended  that  the  pro* 
visions  of  the  Code  are  not  applicable  to 
DB,  because  it  would  rasnlt  in  compelling 
this  court  or  its  several  members  virtual- 
ly to  sit  as  committing  magistrates  under 
Code,  S  078,  to  inquire  Into  the  snfflclency 
oi  causes,  where  persons  are  held  for  trial 
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upon  crlmlDHl  charf]^,  and  that  no  sncb 
state  of  affairs  coald  hare  been  intwded. 
In  Tlew  of  Itsnonaeqnenlial  Inconveniences 
and  expense.  It  Is  further  contended  that 
the  prorislon  referred  to  of  the  constlto- 
tlon  Is  nut  of  force  until  legislation  is  had ' 
pointing  out  the  manner  of  carrying:  the 
same  into  effect,  and  providing  some 
means  of  preservine  the  records  in  snch 
cases,  particularly  when  such  a  proceeding 
is  had  before  one  of  the  individual  Judges 
of  this  court;  and,  If  this  is  tme,  then  the 
literal  re-enactment  of  said  section  by  the 
legislature  does  not  help  this  out,  and  the 
eonstltutluual  provision  is  dormant. 

Inibellgbtot  all  thelawsubmltted  to  us 
bearing  upon  the  subject,  we  are  forced  to 
the  conclusion  that,  notwithstanding  the 
awkward  results  that  might  occasionally 
be  bruDgbtabont  In  cases  where  thlsconrt 
should  becalled  upon  to  review  the  proceed- 
ings of  committing  magistrates,  which 
would  practically  amount  to  an  ap[>eal 
therefrom,  and  be  a  rehearing  thereof,  the 
provisions  of  the  Code  mentioned  do  ap- 
ply to  thlscourt  until  thesame are  changed 
by  legislative  enactment.  We  are  also  of 
the  opinion  that  the  constitutional  pro- 
vision In  question  Is  within  those  denomi- 
nated or  recognized  as  eelf-ezecntlng,  es- 
pecially when  considered  with  the  general 
power  of  the  court  to  regulate  Its  pro- 
ceedings. It  can  hardly  be  supposed  it 
was  contemplated  or  intended  so  impor- 
tant a  right  as  this  should  besnspended, 
as  far  as  the  Jurisdiction  of  this  court  la 
Involved,  until  such  uncertain  time  as  It 
should  be  called  Into  life  by  legislation 
pointing  out  the  method  of  procedure.  In 
the  absence  of  such  legislathm.  this  court 
could  establish  rules  detinlug  the  course 
to  be  pursued,  if  necessary  to  enforce  i£. 
It  is  apparent,  however,  by  section  687  of 
the  Code,  that  In  all  canes  where  the  writls 
directed  by  the  supreme  court  or  a  Judge 
thereof,  or  an  order  nisi  made,  the  same 
should  be  issued  by  the  clerk  of  this  court. 
Where  the  same  Is  made  returnable  before 
a  superior  court  or  Judge,  the  subsequent 
procfHfdlngs  would  be  had  In  such  court. 

An  objection  was  urged  that  there  was 
no  authority  for  granting  an  order  to 
show  cause  at  all ;  that,  as  the  laws  cited 
speak  only  of  the  wrlt,ltraust  be  the  writ, 
if  anything.  It  Is  the  practice  in  the  Unit- 
ed States  courts  to  grant  an  order  nial, 
and  section  755  of  the  Kevlspd  Statutes 
Is  more  Imperative  Chun  our  own  in  rela- 
tion to  the  speedy  issuance  of  the  writ. 
It  was  also  the  established  practice  at 
the  common  law  to  grant  a  rule  n//tf  In 
the  first  Instance.  See  Whart.  Crim.  PI.  5 
486.  Therefore,  In  view  of  the  lesser  ex- 
pense and  greater  simplicity  of  the  pro- 
ceeding in  not  requiring  the  presence  of 
the  prisoner,  we  think  It  Is  the  better  prac- 
tice, and  authorised  here. 

It  Is  further  contended  that  our  consti- 
tution only  gives  the  supreme  court  au- 
thority to  Issue  the  writ  as  to  state  otil- 
cers,  although  It  gives  each  one  of  the 
Judges  of  said  court  power  to  issue  on  be- 
half of  any  person  held  In  custody,  and, 
at  the  option  of  such  Judge,  to  make  the 
writ  or  order  returnable  before  the  su< 
preme  court.  The  language  of  that  part 
ottliaseeCionlsasloUoWB:  "Thesupreme 


court  shall  have  original  Jurisdiction  In 
habeas  eorpaa  and  quo  warruoto  and 
mandamus  as  to  all  state  officers;**  and 
while,  perhaps,  a  literal  grammatical  con- 
struction of  this  clause,  as  contended* 
might  not  give  the  court  jurisdiction,  and 
might  prevent  Its  exercise,  except  as  to 
where  state  officers  are  concerned,  yet,  If 
so,  the  language  must  yield  somewhat  to 
prevent  what  would  apparently  approach 
a  legal  absurdity.  See  Potter's  Dwar. 
St.  pp.  143-146,  as  to  American  rules  of  con- 
struction. I  Story,  Const,  par.  400,  at  page 
288.  It  cannot  well  be  supposed  that  It 
was  intended  to  confer  greater  powers 
upon  the  several  Judges  of  this  court 
than  upon  the  court  itself,  and  espe- 
cially to  give  the  single  Judges  power 
to  compel  the  court  to  hear  and  determine 
such  matters  in  all  cases,  by  making  the 
process  returnable  before  the  court.  Mo 
reason  has  been  pointed  out  for  such  a 
grant,  and  reliance  is  bad  solely  upon 
what  is  contended  to  be  the  correct  loter- 
pretatton  of  the  clause  quoted.  We  are 
of  the  opinion  that  the  fair  meaningof  the 
whole  section  gives  the  court  original 
Jurisdiction  to  Issue  the  writ  or  make  the 
onler  dIsI  In  all  cases. 

It  Is  also  contended  thatthelowcr  court 
had  no  Jurisdiction  In  this  case  because  the 
defendant  was  tried  upon  an  information. 
In  support  of  this,  petitioner  argues  that 
as  section  2,  art.  1,  of  the  state  constitu- 
tion reads,  "the  conslltntlon  of  the  United 
States  is  tbesnpreme  law  of  the  land,  "and 
as  the  constitution  provides  no  person 
shall  be  held  to  answer  for  a  capital  or 
otherwise  Infamous  crime,  unless  on  a  pre 
sentmeut  or  indictment  of  a  grand  Jury, 
that  there  Is  no  authority  to  try  person'' 
In  this  state  for  such  offenses  upon  Infor- 
mation, claiming  that  the  provisions  in 
our  constitution,  relating  to  proseeutlonA 
by  Information  and  to  dispensing  with 
grand  Juries  are  of  lesser  force,  and  must 
yield  to  section  2,  quoted.  In  further  sup- 
port of  this  position  he  cites  section  4 
of  the  enabling  act,  requiring  the  consti- 
tutional converttion  to  daclare  on  behalf 
of  the  people  that  they  adopted  (heconatl- 
totlouof  the  United  States.  It  is  mani- 
fest, however,  that  section  2  only  relates 
to  th<ise  matters  wherein  the  general  gov- 
emment  assumes  to  control  the  individual 
states,  and  the  requirement  of  a  present- 
ment by  a  grand  Jury  is  not  one  of  them. 
That  Itwasnotlntended  to  carry  the  prin- 
ciple further  than  this  In  our  constitution 
Is  apparent  in  the  light  of  Its  otherprovl*- 
lons.  Norcanlt  be  supposed  that  congms 
undertook  or  intended  to  Impuso  upoutfae 
neweretntes  any  restrictions  additional  to 
those  placed  upon  the  older  ones.  In 
tact,  section  8  of  the  enabling  act  expressly 
declared  that  they  should  be  admitted  to 
the  Union  on  an  equal  looting  with  the 
original  states.  As  to  construction,  see  1 
Story.  Const.  §§  402-105,  Cooley,  Const. 
Llm.  (5th  Ed.)  p.  26;  Walker  v.  Sauvlnet, 
92  U.  8.  90;  Twitcbell  v.  Com.  7  Wall.  321. 

Petitioner  further  contends  that  sec- 
tion 7  of  the  act  found  at  page  100,  Sees. 
Laws  1889-90.  dispensing  with  grand  Ju- 
ries unless  ordered  by  the  Judge,  ts  ToId,aa 
not  being  within  the  title pt  the  act  whieb 
only  relates  to  {M-oceedlngs  hj  liitonn» 
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tlon,  and  he  also  clatms  It  Is  another  and 
distinct  aubject.  To  support  this,  our  at- 
tention is  called  to  section  ]9.  art.  2,  of  our 
state  Ronstitntlon,  which  provides,  "No 
act  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  iu  the  title," 
and  to  Harland  v.  Territory,  S  Wash.  T. 
131,'  but  we  ai-e  all  of  the  opinion  the  sec- 
tion of  the  act  referred  to  is  within  the  ti- 
tle, as  in  providing  tor  proceedings  by  in- 
formation the  necessity  for  a  ^rand  Jury 
was  dispensed  with,  and  the  same  act, 
consequently,  could  very  well  provide  that 
grand  jurors  should  not  bo  summoned, 
except  intbe  contlnjeencythere  mentioned. 
Nor  does  it  bring  another  subject  into  the 
HCt  in  the  sense  contemplated  by  the  con- 
stitutional provision  referred  to,  it  not 
being  witnin  the  spirit  or  reason  of  the 
prohibition.  The  subject  being  In  rela- 
tion to  prosecutions  for  crimes,  the  mat- 
ters there  legislated  upon  were  all  properly 
included  in  the  act. 

It  Is  further  urged  that  the  crimeof  rape 
Is  not  a  statutory  offense  In  this  state; 
that  Code,  §  812.  was  repealed  by  a  subse- 
quent law  enactetl  In  1886.  See  Sess. 
Laws  1885-86,  p.  84,  §  1,  which,  under  the 
declsitm  of  the  territorial  supreme  court 
Id  Harland  v.  Territory,  is  void, It  baring 
been  entitled  only  as  an  act  to  amend  sec- 
tion 812  of  tlie  Code,  but  that  section  2  of 
said  act.  which  contains  the  repealing 
clause,  is  valid,  as  it  being  In  favor  of  de- 
fendants in  criminal  prosecutions  Is  en- 
titled to  a  more  liberal  holding.  The 
weight  of  authority  is  entirely  against  the 
petitioner.  If  the  act  Is  void  as  claimed. 
It  is  invalid  for  all  purposes,  and  Code,  § 
812,  is  still  In  force;  and  even  if  there  was 
no  statute  upon  the  subject  rape  would 
still  be  an  offense  at  common  law. 

Petitioner  claims  if  the  Code  provisions 
relating  to  habeas  corpus  do  apply  to  this 
court  that  we  are  not  prevented  from  Issn- 
ing  the  writ  In  this  case  by  subdivision  1 
of  section  677,  wlilch  prohibits  Inquiry 
into  the  legality  of  any  commitment  Is- 
sued on  a  final  judgmentof  acourtol  com- 
petent Jurisdiction.  He  clulma  the  lower 
tourt,  by  reason  of  alleged  errors  lostjurls- 
dictlon  of  defendant's  person,  and  that 
the  writ  can  issue  In  all  cases  where  such 
JuHsdlctlon  is  wanting.  But  we  are  of 
the  opinion  said  provision  does  not  mean 
that  the  writ  win  lie  where  the  court  did 
nut  have  and  maintain  such  Jurisdic- 
tion by  regular  process  and  proceedings, 
hut  means  a  court  competent  to  exercise 
Jurisdiction  In  the  premises.  In  such  cases 
defendants  must  be  left  to  the  remedy  by 
appeal.  Ex  parte  Williams,!  Wa8h.T.240. 
Here  thesaperlor  court  had  JuriRdiction  of 
the  offense  charged,  and  for  that  mutter 
it  appears  of  defendant's  person  as  well. 
Were  any  irregularities  found  in  Its  pro- 
ceedings. We  could  not  review  them  Iu  this 
■way.  The  authorities  cited  by  peti- 
tioner ,where  a  different  rule  prevails,  were 
founded  upon  statutory  provisions  essen- 
tlH-Uy  differing  from  our  own.  The  writ 
Is  denied. 

ANDERS.  C.  J,,  and  Hoyt,  Stiles,  and 
DuNBAK,  J  J.,  concur. 
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Bard  et  ah  v.  Klekb. 
{Suipreme  Cowrt  of  Washington.  Nov.  18,  18W.> 
PisnmaB  of  Faoi^Waivbh. 

1.  Under  the  provl&ions  of  Code  Wash.  T.  % 
246,  that  on  the  trial  of  an  Issue  of  fact  by  the 
uoiu%  its  decision  shall  be  given  in  writing,  and 
filed  with  the  clerk,  and  that  the  facts  found  and 
the  ooDOlasions  of  law  stiall  be  separately  stated, 
and  jodsmeut  shall  be  entered  accordingly,  the 
recital  in  the  Judgment  that  **tbe  court  flnas  the 
matters  and  things  set  forth  In  the  complaint  are- 
trae, "  etc.,  cannot  take  the  place  of  findings ;  e»- 
pecially  where  one  of  the  allegations  of  the  com- 
plaint is  admitted  to  be  untrue  by  the  reply, 

2.  In  the  absence  of  an  atOrmatiTe  shotving 
by  the  record  that  findings  of  fact  were  not 
waived,  there  Is  no  presumption  of  such  waiver; 

Appeal  from  superior  court.  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Town  &  Likens,  loT  appellants.  Apple- 
gate  &  Titlow,  tor  appell^. 

Stii.es.  J.  This  was  a  bill  In  equity  filed 
to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  standing  timber 
and  numarous  article?  ol  ptrsonnl  prop- 
erty, the  periormance  Involving  the  pay- 
ment of  the  sum  of  $802.75  In  money,  the 
execation  and  delivery  of  certain  promis- 
sory notes  secured  by  a  mortgage,  and  the- 
procurement  of  a  policy  of  Insurance.  An 
Injunction  to  restrain  the  sale  of  the  con- 
tracted property  and  the  appointment  of 
a  receiver  were  asked  pending  the  litiga- 
tion. The  cause  was  tried  by  the  court, 
and  a  judgment  for  92,199.65  and  costs 
was  rendered  against  the  defendants.  A 
motion  for  a  new  trial  was  denied,  and 
the  cause  appealed  to  this  court. 

One  of  the  grounds  for  a  reversal  urged 
by  the  appellants  is  that  no  findings  of 
fact  or  law  were  filed  by  tlie  court  as  re- 
quired by  section  246  of  the  Code,  and,  as 
we  consider  the  objection  well  taken,  we 
shall  confine  our  decision  to  that  point  In 
the  main.  Section  246  1e  as  follows :  **  Cp^ 
on  the  trial  of  an  issue  of  tact  by  the 
court,  its  decision  shall  be  given  In  writ- 
ing and  filed  with  the  clerk.  In  giving 
the  decision,  the  tacts  found  and  the  con- 
clusions of  law  shall  be  separately  stated. 
Judgment  upon  the  decision  shall  be  en* 
tared  accordingly.**  This  language  Is  al- 
most precisely  thesame  as  that  of  sections 
632  and  633  of  the  Code  of  Civil  Procedure  of 
California.  No  findings  of  fact  whatever 
weremadeor  filed  in  this  case,  it  Is  conced- 
ed. But  theappellee  points  out  that  in  the 
judgment  there  occurs  the  tolJowing :  "  The- 
court  finds  the  matters  and  things  set 
forth  In  the  complaint  are  true,  and  that, 
upon  the  cause  of  action  therein  set  forth, 
said  defendants.  Bard  and  Patrick,  are  In- 
debted to  the  plaintiff  In  the  sum  of 
{$302.25)  three  hundred  and  two  dollars 
and  tweuty-flve  cents,  with  interest  there- 
on, at  the  rate  of  ten  per  cent,  per  annum, 
from  October  8, 188S,  and  the  further  sum 
of  ($2,000)  two  thousand  dollars,  with  in- 
terest thereon,  at  the  rate  of  eight  per- 
cent, per  annum,  from  the  20th  day  of  Oc- 
tober, A.  D.  1888,  and  the  further  sum  of 
ten  dollars  for  his  attorney  tee  herein;  and 
that,  (m  account  of  the  matters  set  up  iu 
the  answer,  the  defendants  are  entitled  to 
recover,  by  way  of  set-off  against  plain- 
tiff's demand,  the  sum  of  ($250)  two  hun- 
dred and '  fifty  dollars,  to  be  deducted  as- 
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of  the  date  of  October  20, 18S8. "  This  we 
are  ui^^  to  accept  as  a  corapllance  wttb 
the  statute,  Inasmuch  as  it  Is  there  stated 
that  the  court  "flnds  the  matters  and 
tbings  set  Turth  In  tbecomplaint  are  true, " 
and  several  cases  from  the  California  Re- 
ports are  cited  to  sustain  this  view,  or  to 
avoid  the  effect  of  the  omission  should 
we  not  agree  with  the  appellee.  Su  tar 
as  we  are  aware,  from  the  Washington 
Territory  Reports,  this  is  the  first  time 
this  issue  has  been  squarely  raised  here, 
and  we  shall  therefore  allude  to  a  num- 
ber of  the  Calltoriita  cases  on  the  subject. 
In  McEwen  v.  Johnson,  7  Cal.  25S,  Is  the 
first  instance  whefe  findings  of  fact  made 
by  reference  to  the  pleadings  were  sus- 
tained. But  there  the  findings  were"  that 
the  facts  stated  In  the  plaintia'sconiplaint 
aretrue,'*and*'that  the  facts  stated  in  the 
defendants*  answer  are  pot  true,"  and  the 
court  said:  "Under  these  provisions,  we 
think  the  finding^  may  well  refer  to  the 

fileadings  for  a  specification  of  the  facts 
ound  and  not  found;  provided,  such  ref- 
erence Is  sufficiently  distinct  to  make  It  in- 
telligible, and  the  fasts  are  sufficiently 
stated  In  the  pleadings.  In  thlscase  there 
was  a  very  clear  and  simple  statement  of 
the  facts  in  both  the  complaint  and  an- 
swer." In'  rralus  v.  Mining  Co.,  35  Cal. 
84,  the  decision  says :  **  The  special  find- 
ings of  fact  by  the  court.,  as  found  In  the 
record,  cover  the  material  issues  in  .the 
case,  and 'the  general  finding  that  'all  the 
allegations  and  averments  In  plaintiff's 
complaint  are  true,  and  that  all  in  the  an- 
swer are  untrue,'  is  sufficient  and  conclu- 
sive of  the  issues  made  by  the  pleadings. " 
Citing  McEwun  v.  Johnson.  In  Williams 
V.  Hill.  M  Cal.  390,  the  statement  Is :  "  The 
objection  that  the  flndings  do  not  sup- 
port the  judgment,  m  that  the  court  did 
not  find  as  to  the  alleged  mistake,  is  fully 
answered  by  thefiiidinE  of  the  court '  that 
all  the  facts  set  forth  in  the  complaint  are 
true,' and  by  the  fourth  finding."  Carey 
V.  BrfJWD,  58  Cal.  180,  sustains  a  finding 
"  that  all  the  allegations  of  the  complaint 
are  true,  and  all  the  allegations  of  the  an- 
swer are  untnie, "  on  the  authority  of 
Prtilus  V.  Mining  Co.  Likewise  in  Davis 
V.  Drew,  58  Cal.  152,  certain  findings  of  the 
rourt  were  objecteil  to,  one  of  them  being 
In  the  following  form  :  "(4)  And  all  and 
singular  the  allegations  contained  in  par- 
agraphs 1, 2,  8,  and  4  of  defendant's  an- 
swer are  true."  Bat  the  supreme  court 
sustained  the  finding,  with  this  exclama- 
tion of  regret:  "This  mode  of  finding 
facts  by  reference  to  the  answer  or  por- 
tions of  it  Is  not  to  be  commended.  It  Im- 
jioHes  greater  labor  in  this  court,  both  on 
counsel  and  court.  But  our  predecessors 
have  accepted  such  findings  as  proper 
and  Rufficieut.and  therefore  we  do  not  feel 
disposed  to  adopt  a  different  course." 
There  are  many  other  cases  in  the  Califor- 
nia Reports  on  this  subject,  but  we  do  not 
find  a  single  one  in  which  a  total  absence 
of  findings  was  sustulned,  except  for  rea- 
sons hereafter  mentioned,  or  one  in  which 
the  re«!italB  of  a  Judgment  were  taken  as 
a  compliance  with  the  law.  In  every  one 
of  the  cases  mentioned  above,  findings 
were  file«i,  and  in  all  but  the  first  there 
were  special  as  well  as  general  flndings. 


We  now  stand  where  the  supreme  court 
of  California  stood  in  1857,  when  it  passed 
upon  the  case  of  McEwen  v.  Johnson,  and 
wa  deem  It  better,  as  we  have  the  oppor- 
tunity, to  shape  the  practice  In  this  state 
so  that  our  successors  may  not  have  to 
repeat  the  helpless  plaint  of  the  California  ' 
supreme  court,  when  deciding  DavLs  v. 
Drew,  In  1881.  The  cases  In  California, 
however,  hold  that,  unless  It  api>ears  af- 
firmatively, by  the  record,  that  flndings 
of  fact  were  not  waived  in  the  court  be- 
low, it  will  be  taKen  that  there  was  a 
waiver,  and  therefore  no  error,  and  appel- 
lees urge  a  like  practice  here.  But  section 
eSiot  theCallfonilaCodeof  Civil  Procedure 
expressly  provides  throe  methods  by  which 
findings  of  fact  may  be  waived,  and  the 
caseof  Mulcahy  v.Glazier.Sl  Cal.  626,  clearly 
explains  the  theory  upon  which  the  su- 
premeconrtof  that  state holdsasltdoesas 
to  waivers.  It  la  enough  to  say  that  we 
have  uo  statutory  provision  of  this  sort' 
whatever,  aod  therefore  nothing  to  base 
such  a  ruling  upon.  Eaklu  v.  McCralth,  2 
Wash.  T.  112,  3Pac.Rep.838.isclted  tosoB- 
tain  the  proposition  that,  If  the  findings 
are  general,  the  aggrieved  party  must 
move  in  the  court  below  to  have  them 
made  more  specific.  But  that  was  not  a 
case  where  there  were  no  flndings:  on  the 
contrary,  the  findings  made  and  filed  are 
quoted  In  the  opinion,  and  we  do  not  ot^ 
serve  that  any  point  was  made  in  the  ar- 
gument, as  reported,  against  the  flnd- 
ings; but,  even  it  there  were,  we  do  not 
dissent  from  the  decision  of  our  predeces- 
sors, under  the  cireumstances  stated  In 
their  decision.  The  case  under  coasidera- 
tion  is  therefore  not  paralld  with  any  of 
the  cases  cited  or  discussed  above.  The 
complaint  was  long  and  much  involved. 
The  answer,  in  adddltlon  to  general  de- 
nials of  almost  everything  In  the  coin- 
plaint,  alleged  fraudulent  misrepresenta- 
tions, payment,  compliance  with  the  con- 
tract, and  failure  of  the  plaintiff  to  com- 
ply, and  his  want  of  ability  to  comply,  be- 
sides a  paragraph  In  the  nature  of  a  coun- 
ter-claim for  damages.  And  the  reply  ad- 
mitted one  very  material  allegation  uf 
the  complaint,  viz.,  the  ownership  of  cer- 
tain timber  contracted  to  be  sold,  to 
be  untrue.  Therefore,  were  we  to  admit 
the  recital  in  the  judgment  that  "the 
court  finds  the  matters  and  things  set 
forth  in  the  complaint  are  true,  **  to  be  a 
finding,  within  the  statute,  we  must  hold 
it  to  be  entirely  insufficient.  Indeed,  the 
court  could  not  find  the  allegations  of  the 
complaint  to  be  true.  In  the  face  of  the 
admissions  of  the  reply  as  to  the  owner- 
ship  of  the  timber.  Again,  this  "finding" 
makes  no  disposition  whatever  of  the  alle- 
gations of  the  answer,  except  that  it 
awards  $250  to  the  defendants,  but  wheth- 
er asdaroages,  or  on  account  of  payments 
alleged,  does  not  appear.  And  the  judg- 
ment Itself,  being  tor  f  2,109.65  In  favor  of 
the  pluiiitltf,  negatives  the  idea  that  the 
allegations  of  the  complaint  were  found  to 
be  true,  since  under  its  allegations  the 
judgment  praycMj  for  would  have  been  the 
only  proper  judgment,  and  not  a  judg- 
ment for  money.  True,  we  are  informed  in 
the  course  of  argument  by  counsel  that 
the  time  for  the  payment  of  the  notes  tor 
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f  2«000  bad  expired  at  tbe  time  of  the  trial, 
and  that  for  that  reason  the  money  Judg- 
ment wan  entered;  but  that  could  not  bo 
done  without  the  fllinff  of  a  supplementHl 
complaint,  under  Code,  §  114,  when  the 
cause  of  action  would  chang^e  from  that 
of  specific  performance  to  one  of  money 
demand  orcontract,  with,  perhaps,  a  tore- 
rJosure  of  the  promised  mortgase. 

Under  these  clrcnmstances.lt  Is  nnneces- 
sary  for  us  to  revert  to  or  pass  upon  the 
numerous  errors  asBlgned  by  the  appel- 
lants, upon  the  court's  refusal  to  admit 
certaiD  testimony  of  the  defendants,  and 
to  exclude  certain  testimony  of  the  plain- 
tiff ;  except  that  we  may  say  that  there 
are27of  these  alleged  errors  requiring  the 
minute  examination  of  the  whole  mass  of 
short-hand  testimony,  and  the  retrial  of 
the  entire  cose,  all  of  which  serves  to 
emphasize  the  necessity  of  proper  findines 
In  this  Instance.  These  allied  errors 
were  nearly,  if  not  quite,  all  connected 
with  tbe  introduction  of  a  certain  written 
contract,  which  was  the  basis  of  the  ac- 
tion; and  If  we  bad  here  the  view  of  the 
trial  court  expressed  In  the  flndlnfcs,  con- 
cerning? that  contract,  there  would  have 
been  little  or  no  propriety  In  bringiuK  up 
the  voluminous  testimony,  as  the  appeal 
would.  In  all  probability  have  been  based 
upon  tbe  proposition  that  the  eonclnsions 
of  law  and  the  judgment  were  not  war- 
ranted by  the  facts  found,— «  pnre  'ques- 
tion of  law,  not  requiring  any  statement 
of  (acts,  or  the  great  expense  necessary  to 
its  preparation  and  settlement.  As  we 
resard  it,  section  346  Is  for  the  protection 
of  court  and  parties.  To  the  conrt  It 
give«  an  ooportani^  to  place  upon  rec- 
ord Its  view  of  tbe  facts  and  tbe  la  w  in  def- 
inite written  form,  sufflciently  at  large 
that  there  may  be  no  mistake.  To  par- 
ties, it  furnishes  the  means  of  having  their 
causes  reviewed.  In  many  instances,  with- 
out great  expense.  The  Qndlngsof  fact  are 
deemed,  a  verdict,  and  are  subject  to  the 
aame  rules  as  a  verdict ;  and  that  they  be 
found  is  a  substantial  right,  as  Inviolate, 
under  the  statute,  as  tbat  cf  trial  by  jury 
lender  the  constitution,  without  express 
waiver.  While  we  are  upon  this  subject, 
and  touching  tlie  requisite  of  proper  find- 
ings, we  cite  Breeze  v.  Doyle,  19  Cal.  1U2, 
and  Hidden  v.  Jordan.  28  Cal.  302,  as  au- 
thorities. The  Judgment  of  the  court  be- 
low must  be  reversed,  and  a  new  trial 
granted*  with  leave  to  the  plaintiff  to  file 
a  supplemental  complaint,  and  with  fur- 
ther proceedings  In  accordance  with  this 
opinion.  And  it  Is  so  ordered,  costs  to 
appellants. 

Anders,  C.  J.,  andHoTT  and  Soott,  JJ., 
concur. 

DuNBAU,  J.,  not  sitting. 


(1  Waab.  SL  3GB)   

Penteb  V,  Staioht  et  ah 
iSvprane  Cowrt  of  WatMnigUm.  Nov.  14,  1890.) 

DEinTBXBB — ^MjMOrKDSB  OF  CAUSES— APPEAL — 

Pleading. 

1.  Where  tno  caoses  of  action,  one  for  1200 
and  the  other  for  $500,  are  improperly  Joined,  and 
defendaot  demurs  for  this  reason,  and  because 
the  complaint  does  not  state  a  caoae  of  action. 


the  conrt  cannot  avoid  passing  upon  the  first 
ground  bv  snstainlng  the  seconcf  as  to  one  of  tbe 
caoses  of  action.  ThB  demurrer  for  mlBjoinder 
must  be  sustained,  and  plaintiffs  allowed  to  amend 
by  selecting  which  oause  they  will  stand  upon,  and 
dlsmissiog  the  other. 

2.  The  plaintiffs,  iiaving  excepted  to  the  bus- 
talnineof  thedemurror  to  tbeiroaqae  of  actim  i<x 
tSOO,  could  have  appealed,  and  the  amount  in  con- 
troversy would  have  exceeded  $200,  and  beensatO- 
cientto  |rive  tbe  supreme  court  jurisdiction;  and, 
as  tbe  tight  to  appeal  is  reciprocal,  defendant's 
appeal  from  the  Judgment  against  him  on  the 
cause  of  action  for  S300  gives  Jurisdiction. 

8.  A  complaint  to  recover  a  real-estate  com- 
mission is  defective  when  It  merely  alleges  tbat 
plaintiffs  found  a  purchaser  and  made  a  sale  to 
nim  at  the  price  fixed  in  their  contract  with  defend- 
ant, without  averring  tbat  they  communicated  tbe 
fact  to  defendant,  and  tbat  the  arrangement  was 
either  carried  out  or  that  defendant  refused  to 
carry  It  out  after  notice. 

4.  An  averment  that  defendant  "denies  gen- 
erally each  and  every  allegation"  of  tbe  com- 
plaint was  a  good  general  denial,  and  defendant 
could  introduce  thereunder  all  evidence  tending 
to  disprove  the  evidence  to  snstaln  the  complaint. 

5.  Where,  In  addition  to  a  good  general  de- 
nial, defendant  pleads  other  matters  wbioh  might 
be  proved  under  the  general  denial,  the  fact  tbat 
the  oourt  improperly  strikes  them  oat  as  frivo- 
lous and  irrelevant  is  not  prejudicial  error. 

6.  The  reviewing  court  cannot  consider  a 
statement  of  facts  settled  and  certified  in  the  ab- 
sence of  the  opposite  party,  and  without  notice  to 
him. 

Appeal  from  superior  court.  Whatcom 
county. 

8.  Af.  Bruce,  for  appellant.  Dorr  A 
Fioch,  for  appellees. 

Stiles,  J.  The  com  plaint  contained  the 
separate  statement  of  two  improperly 
Joined  causes  of  action.  In  the  first  of 
which  f 200  was  demanded,  and  In  the  sec- 
ond fSOO.  Demnrrers  were  Interposed,  on 
the  ground — First,  that  two  causes  of  ac- 
tion liad  been  improperly  Joined;  and, 
secondly,  that  the  cumplaintdid  not  state 
a  cause  of  action.  The  court  below,,  on 
the  heariqg  of  these  demurrers,  disre- 
garded the  first  ground  of  demurrer, 
but  ruled  on  tbe  second,  to  the  effect 
that  tbe  first  cause  of  action,  as  plead- 
ed, was  sufficient,  but  that  the  sec- 
ond was  not.  We  presume  tbat  the  fail- 
ure to  pass  upon  tbe  demurrer  for  mis- 
juinder  wns  upon  the  theory  that,  as  the 
facts  stated  in  the  second  cause  of  action 
were  not  sufficient  to  constitute  a  ground 
of  complaint,  there  was  no  misjoinder,  and 
It  was  therefore  not  necessary  to  rnle  upon 
that  point.  This  was  clear  error.  The 
demurrer  upon  this  ground  should  have 
been  sustained,  and  the  plaintiffs  allowed 
to  amend  by  selecting  which  of  thechusesof 
action  they  would  stand  upon,  and  dismiss- 
ing as  to  the  other.  The  error  thus  com- 
mitted would  not  be  very  material  iu  this 
case  were  it  not  that  the  court's  action 
has  opened  the  way  to  a  motion  to  dls 
miss  this  appeal,  on  the  ground  that  this 
court  has  no  j  urisdiction  under  that  clause 
of  the  constitution  (article  4,  §  4)  which 
restricts  it  to  cases  of  this  class,  where 
the  original  umount  in  controversy  Is 
above  9200.  In  this  Instance,  the  "orig- 
inal amount  In  controversy"  was  the 
amount  demanded,— $700.  But  the  ap- 
pellees contend  that.  Inasmuch  as  tbe  sec- 
ond cause  of  action  contained  an  allega- 
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tion  ol  damage  In  tbe  sum  of  $500,  and  tbe 
first  cause  of  action  a  like  atlesatlon  ot 
damage  In  9200,  the  act  of  tbe  court  tn 
sustainlnK  the  demurrer  to  the  second 
cauHB,  ipao  ikcto,  reduced  the  amount  In 
controversy  to  exactly  $200.  The  de- 
mand, however,  remained  $700,  and  there 
was  no  amendment  making  It  less.  Inas- 
much as  the  allegations  of  the  first  cause 
ot  action  tended  to  show  a  right  In  tbe 
plaintiffs  to  compensation  for  services  ren- 
dered of  the  value  of  $200,  for  which  de- 
mand had  been  made  before  suit,  the 
proper  ludgment  would  have  been  $200, 
with  Interest  thereon  from  the  date  of  the 
demand  until  tbe  Judgment,— something 
more  than  $200.  Therefore,  It  was  proper 
that  the  prayer  of  the  complaint  on  that 
cause  of  action  should  be  more  than  the 
bare  principal,  which  would  bave  given 
this  court  Jurisdiction. 

There  Is  another  and  an  equally  Impor- 
tant ground,  ho  wever,  upon  which  we  must 
sustain  this  appeal.  It  Is  claimed  In  the 
brl^  of  the  appellees  that,  upon  the  de- 
murrer to  thesecond  cause  of  action  being 
Bus*^ained,  that  cause  of  action  was 
abandoned,  and  no  longer  formed  a  part 
of  the  controversy.  Were  that  so.  and 
had  an  amended  complaint  been  filed,  de- 
mandinft  only  $200,  we  should  hold  with 
the  appellees.  But  on  referring  td  the  rec- 
ord, we  find  that  not  only  was  there  no 
abandonment,  but  that  the  order  sustain- 
ing the  demurrer  distinctly  shows  tbe 
plaintiffs  excepting  to  the  ruling  of  the 
conrt,  thus  preserving  to  the  plaintiffs  tbe 
right  to  appeal  from  that  Judgment. 
True,  the  trial  went  on  upon  the  first 
cause  of  action,  and  plaintiffs  were  appar- 
ently satisfied  wltb  tbeir  recovery;  but, 
had  the  Judgment  been  against  them.  It 
was  quite  in  their  power  to  appeal  to  this 
conrt,  giving  It  Juiisdlctiou  of  the  whole 
amount  of  $700,  on  account  ot  tbe  alleged 
error  of  the  court  In  sustaining  the  de- 
murrer. If  there  would  be  Jurisdiction  for 
one  side,  there  must  be  Jurisdiction  for  the 
opposite  side.  The  notice  of  appeal  was 
given  in  open  conrt,  and  was  in  accord- 
ance wltb  tbeace  ot  1888.  Nonotice  what- 
ever appears  to  have  been  given  to  the 
plaintiffs  of  the  settlement  of  the  state- 
ment of  facts,  nor  do  they  or  their  attor- 
neys appear  to  have  been  present  when  It 
was  settled  or  certified.  Upon  the  objec- 
tion of  the  appellees,  we  most  therefore  dis- 
regard it.  Taylor  v.  OBbom,28  Pac.  Uep. 
858.  The  appeal  Is  therefore  before  us 
upon  the  judgment  roll  upon  the  follow- 
ing points:  (1)  Error  ol  the  court  in  not 
suHtalnIng  the  defendant's  demurrer  to  the 
first  cause  of  action ;  (2)  for  want  of  find- 
ings of  fact  and  conclusions  ot  law;  (.S) 
error  In  striking  out  portions  ot  tbe  an- 
swer. This  was  an  action  for  a  real-estate 
agent's  commission,  and  the  complaint 
alleged  that  certain  property  was  placed 
In  the  hands  ot  plaintiffs  by  defendant  for 
sale  at  a  certain  price,  and  the  plaintiffs 
undertook  to  use  their  best  efforts  to  find 
a  purchaser  at  the  prl^^e  named;  for 
which,  they  being  successful,  they  were  to 
receive  the  usual  commisalun,  alleged  to 
be  5  per  cent.,  and  to  charge  the  defend- 


ant. Tbe  complaint  also  aneged  tbat 
plaintiffs  had  found  a  purchaser  at  the 
price  named,  and  completed  the  bargain 
with  the  purchaser  for  thesaleot  the  same. 
But  there  was  no  allegation  that  the 
plaintiffs  had  ever  communicated  knowl- 
edge ot  their  action  to  the  defendant,  or 
that  be  had  carried  out  tbe  arrangement 
they  bad  made  for  the  sale,  or  bad  re- 
fused to  carry  it  oat  after  notice  uf  tbe 
arrangement;  and  In  these  particulars  at 
least  it  was  fatally  wanting.  Mechem, 
Ag.  $  612;  Love  v.  Miller,  53  Ind.  294. 

A  motion  toranew trial  was  made  upon 
several  grounds,  none  of  wblch  we  can 
notice,  with  tbe  exception  ot  the  0ttfa,  for 
the  reason  tbat  tbey  are  depradent  upon 
the  statement  of  facts,  which  Is  out  of  tbe 
case.  The  fifth  ground  was  that  tbe  de- 
cision was  against  law,  and  Is  argued  by 
reference  to  the  insufficiency  of  the  facte 
to  support  the  Judgment.  No.  findings 
whatever  were  filed,  the  only  allusion  to 
the  subject  being  found  In  the  judgment 
which  recites  tbat  tbe  court  "finds  for  tbe 
plafntilfB. "  We  have  discussed  this  mat- 
ter of  findings  at  large  In  Bnrd  v.  Kleeb, 
ante,  (decided  at  this  session  of  tbe 
court.) 

The  court  below,  on  motion,  struck  out 
all  of  the  defendant's  answer  excepting  tbe 
first  clause  In  these  words:  First.  He  de- 
nies generally  each  and  every  allt^gation 
thereof;"  that  Is,  of  tbe  complaint,— 
which  defendant  assigns  as  error.  Hot, 
although,  we  do  not  consider  all  of  tbe 
matters  stiieken  out  as  sham,  frivolous, 
or  irrelevant,  the  error  was  harmless  to 
tbe  defendant,  as  everything  material 
was  In  the  nature  of  evidence  which  could 
have  been  Introduced  under  tbe  general 
denial.  We  note,  however.  In  tbe  judg- 
ment, tbat  the  conrt  seems  to  have  held 
tbe  first  denial  above  quoted  not  to  be  a 
general  denial,  and  refused  to  allow  the 
defendant  to  Introduce  any  testimony  un- 
der it,  although  It  is  recited  that  "the  de- 
fendant offered  evidence  tending  to  deny 
the  allegations  of  the  complaint."  We 
are  at  a  loss  to  understand  bow  a  better 
general  dsnlal  could  have  been  framed. 
Gammon  V.  Dyke,  2  Wash.  T.  266,  5  Pac. 
Rep.  845,  and  Dillon  v.  tspukane  Co.,  S 
Wash.  T.  498,  17  Pac.  Rep.  889,  did  not 
hold  otherwise,  or  even  touch  the  ques- 
tion. Assuming  tbat  tbe  plaintiffs  bad 
proven  facts  sustaining  every  allegation 
of  their  cnmplalnt,'lt  was  then  certainly 
competent  for  the  defendant,  under  his  re- 
stricted pleading,  to  disprove  tbosefacts  It 
he  could.  Thejudgm<>nt  must  be  reversed, 
and  a  new  trial  granted, with  Instructions 
to  the  court  below  to  sustain  the  demur- 
rer of  the  defendant  on  the  ground  of  the 
misjoinder  of  causes  of  action,  and  also  bta 
demurrer  to  his  first  cause  of  action,  with 
leave  to  the  plaintiffs  to  elect  which  cause 
of  action  they  will  proceed  upon,  and  to 
file  an  amended  complaint  thereon;  after 
which  defendant  will  have  leave  to  an- 
swer the  amended  pleading.  And  it  is 
so  ordered,  with  costs  to  the  appellant. 

Anders.  C.  J.,  and  Duhbab,  Hoxt,  and 
Scott,  J3^  concar. 
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(Supraiw  Court  eg  ITa^lnffton.  Nor.  81, 1890.) 

RBUi-EBTin  AOBTITS— AUTHOBITT  TO  SsUr- 

Appbal— Review. 

1.  Areal-e8tate8gentanthorizedto"sell*'land 
has  tb^^y  no  axtthaeUy  to  execute  a  contract  of 
sale. 

2.  The o'bJeoUoiisthatUieevldeiicedidnot  jus- 
tify the  flndlDga,  and  that  Hie  court  erred  in  per- 
mitting  the  witnesses  to  testify  coneeraing  ceic- 
taia  matters,  cattnot  be  considered,  where  there 
is  not  brought  up  with  the  record  any  statement 
of  witnesses,  or  any  qnestioa  or  answer,  or  any 
objection,  rulinff,  or  exctiption. 

Appeal  from  district  conrt.  King  coanty. 

Thompson,  Edaen  A  Humphries  and 
Rochester,  Lewis  &  Gilmaa,  lor  appellant. 
PreatOBt  Albertaon  A  J^osiPortAtfur  appel- 
lee. 

Stii.es,  J.  A  ao-called  "statement  of 
facts  "  ia  brought  up  with  tberecord  lu  this 
case,  which  is  merely  a  slieht  entarsement  of 
the  findings  of  fact  filed  by  the  Judge  who 
trlefl  the  caase.  Presnmably  tblu  state- 
ment wan  intended  to  i-ef>pond  to  the  first 
and  third  grounds  urged  on  the  motion 
lora  new  trial,  vix.,  that  the  evidence  was 
iDBufflcient  to  Justify  the  findings,  and 
that  the  court  erred  in  permitting  the 
agents  of  the  appellant  to  testify  concern- 
ing certain  matters.  When  this  conrt  Is 
called  upon  to  say  whether  th*e  evidence 
Tails  to  suptalD  any  or  all  of  the  findings 
of  fact  below,  the  testimony,  at  leaHt  in 
so  far  as  it  touches  the  objectionable  find- 
ings, must  be  Included  in  the  statement; 
and,  If  objections  to  the  admission  of  tes- 
timony are  relied  on.  the  questions  askedi 
the  answers  returned,  and  the  documents 
admitted,  U  any,  must  appear,  with  such 
other  of  the  testimony  as  may  be  necessary 
to  explain  .the  connection  of  the  objec- 
tionable matter  with  the  case.  In  this 
Instance,  the  statement  does  not  contain 
the  name  of  a  single  witness,  or  the  state- 
ment of  any  witness;  nor  any  question  or 
answer;  nor  any  objection,  ruling,  or  ex- 
ception; and  Itvery  decidedly  sustains  the 
findings  In  every  particular,  as  might 
be  expected.  Therefore,  it  Is  useless  for 
the  purposes  for  which  it  was  prepared, 
and  we  must  confine  any  examination  of 
the  case  to  the  other  question  raised, 
which  Is  whether  the  conclusions  of  law 
and  the  juUgment  were  warranted  by  the 
findings,  which  were  tn  almost  the  same 
language  as  that  of  the  complaint. 

The  appellant  was  the  owner  of  certain 
real  properti'  in  the  city  of  Seattle,  and 
the  court  found  that,  at  a  certain  date, 
agents  named,  who  were  real-estate 
agents  in  Seattle,  "were  the  agents  of  de- 
fendant for  the  sale  of  the  aforesaid  real 
estate,  and  were  then  and  there  duly  au- 
thorised and  empowered  by  thedefendant, 
by  writing  under  the  defendant's  hand, 
to  make  and  negotiate  a  sale  of  said  real 
estate."  The  agents,  thus  authorized, 
executed  ond  delivered  to  the  appellee  n 
contract  for  the  sale  of  the  appellant's 
property,  without  his  knowledge,  and  in 
bis  absence  from  the  ptate,  and  recelred  a 

fiortion  of  the  purchase  money.  Appel- 
ant refused  to  recognize  the  contract 
thus  made,  claiming  that  the  authority 
by  him  glvoi  to  "sell "  did  not  Include  the 
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authority  to  execute  a  contract,  or  any- 
thing more  than  to  find  a  purchaser. 
This  was  the  vital  point  In  the  cose,  upon 
which  the  court  held  with  the  appellee, 
and  directed  that  thecontract  thus  made  be 
performed.  The  statute  of  frauds  may  be 
satisfied  by  the  execntlon  of  a  contract 
for  the  sale  of  lands  by  the  hand  of  an- 
other ptjrson  than  the  party  to  be 
charged,  if  that  person  be  thereunto  law- 
fully authorized,  and  it  Is  well  settled 
that  such  third  person  may  be  thus  law- 
fully authorized  orally,  by  written  direc- 
tlon  not  under  seal,  and  even  by  a  course 
of  conduct  amounting  to  an  estoppel.  It, 
therefore,  only  remains  to  determine 
whether  the  ordinary  real-estate  agent  or 
broker,  authorized  to  sell  land,  Is  thereby 
empowered  to  enter  Into  a  contract  bind- 
ing upon  his  principal.  In  an  action  for 
specific  performance.  A  real-estate  agent 
is  a  person  who  Is,  generally  speaking,  en- 
gaged In  the  business  of  procuring  pur^ 
chases  or  sales  of  lands  for  third  persons* 
upon  a  commission  contingent  upon  suc- 
cess. He  owes  no  affirmative  duty  to 
his  client.  Is  not  liable  to  him  for  n^ll- 
geuce  or  failure,  and  may  recede  from  his 
employment  at  will,  without  notice.  On 
the  other  hand,  courts  almost  unani- 
mously unite  In  holding  that  In  case  of  an 
ordinary  employment  to  sell,  when  he  has 
procured  a  party  able  and  willing  to  buy 
upon  the  terms  demunded  by  his  princi- 
pal, and  has  notified  him  of  the  pur- 
chaser's readiness  to  buy,  the  agent's 
work  is  ended,  and  he  Is  entitled  tohlscom- 
mlsslon.  It  is  not  bis  duty  to  procure  a 
contract,  or  to  make  one,  and  he  Is  not  in 
default  if  he  falls  to  do  either.  Therefore, 
to  our  minds,  It  seems  clear  that,  ordinari- 
ly, it  is  not  within  thecontemplation  of  the 
owner  and  agent,  where  property  of  this 
character  Is  placed  in  the  hands  of  the  lat- 
ter for  sale,  that  he  shall,  without  consul- 
tation with  his  client,  executtr  a  contract. 
Wo  are  aware  that  courts  have  held  to 
this  extent,  basing  their  decisions  upon  a 
distinction  between  an  authority  to  sell 
and  an  authority  to  find  a  purchaser,  and 
upon  the  well-known  rule  that  an  authori- 
ty to  an  agent  to  do  a  thing  is  presumed 
to  Include  all  the  necessary  and  usual 
means  of  executing  it  with  effect.  But 
such  holdings  do  not  commoid  themselves 
to  our  Judgment,  and  as  thlslsanewques- 
tlon  in  this  state,  and  we  are  satisfied 
that  Itlsnot  the  general  practice  of  agents 
to  make  such  contracts,  we  do  not  hesi- 
tate to  dissent  from  the  decisions  above 
mentioned,  especially  as  there  Is  no  lack 
of  authority  for  the  position  we  take.  We 
cannot  shut  our  eyes  to  the  obvious  de- 
fect in  the  argument  thatauthority  tosell. 
In  this  Instance,  necessarily  implies  au- 
thority to  execute  a  contract  A  sale  of 
land  "executed  with  effect"  Includes  the 
execution  of  a  deed,  and  the  delivery  of 
possession,  neither  of  which  the  agent  can 
do.  unless  his  authority  to  sell  is  supple* 
mented  by  the  delivery  of  possession  to 
him.  and  a  power  of  attorney  tu  convey; 
so  that  he  does  not,  although  in  posses- 
sion of  the  authority  to^sell."  have  all  the 
necessary  means  of  executing  that  au- 
thority with  final  effect.  He  stops  short 
sui:;ewhere,  and,  when  we  are  inquiring 
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wliere  tbe  probable  and  proper  place  of 
hlB  Btoppa8:e  iB,  the  evils  that  would  at^ 
tend  the  extension  of  hie  actaal  authority, 
beyond  the  finding;  of  a  purchaser,  furnish 
ample  reasons  for  Using  bis  limit  there. 
An  agency  of  this  kind  may  be  created  by 
the  slightest  form  ol  words,  without  any 
writing,  leaving  It  to  litigation  to  deter- 
mine whether  the  aabatanceoltheautborl- 
ty  iH  "  to  sell, "  or  "  to  find  a  ptlrchaser, " 
wherein  the  unscrupulous  and  dishonest 
agent  would  be  at  once  arrayed  as  the  prin- 
cipal witnens  against  his  client,  wlthevery 
advantage  from  some  note,  "made  at  the 
time,"  ol  what  the  Instruction  was.  Per- 
jury would  go  at  a  premium  In  such  cases, 
and  the  confiding  and  unlettered  would 
be  Its  victims.  Scarcely  any  man,  when 
listing  his  property  with  a  real-estate 
agent,  stops  to  give  details,  either  as  to 
the  property  itself  or  as  to  the  arrange- 
ments he  desires  to  make,  yet  no  one 
would  sell  upon  equal  terms  to  a  flrst- 
clasB  business  man,  and  to  an  habitual 
drunkard,  or  well-known  insolvent;  and 
the  ordinary  owner  would  not  sell  at  all 
to  a  fierson  whose  very  occupancy  would 
tinge  the  neighborhood  with  a  bad  re- 
pute. These  are  good  reasons,  and  are 
probably  some  of  the  reasons  why  cus- 
tom and  the  law  have  made  It  not  neces- 
sary that  real-estate  agents  should  actu- 
ally procure  contracts  in  order  to  earn 
their  compensation,  and  why,  In  this  con- 
nection, tbe  common  underatandlnit  of  the 
phrase  "  authority  to  sell "  means  only  au- 
thority to  find  a  purchaser,  whether  the 
authority  be  given  orally,  or  by  written 
request. 

In  considering  this  case,  we  have  exam- 
ined tbe  numerous  authorities  cited  by 
both  sides,  as  well  as  many  others,  and 
find  the  position  we  take  fully  sustained 
by  Morris  V.  Ruddy, 20  N.  J.  Eq.  236;  Milne 
V.  Kleb.  44  N.  J.  Eq.  378  ;i  Duffy  v.  Hob- 
son,  40Cal.  240;  Armstrong  v.  Lowe,  76  Cal. 
616;»  Mechem,  Ag.  §  966;  Warvelle.Vend. 
213;  2Amer.&Eng.  Enc.  Law,  p.  673.  note 
2.  The  earlier  cases  In  New  York  were  to 
the  same  effect,  notably  Colman  t.  Gar- 
rlgues,  18  Bnrb.  60,  and  Olentworth  y.  Lu- 
ther, 21  Barb.  145;  but  they  were  over- 
thrown by  Hoydock  t.  Stow,  40  X.  Y.  863, 
without  sufficient  reason,  as  It  seems  to 
us.  We  note  that  In  nearly.  If  not  all,  the 
states  where  the  courts  at  any  time  held 
agents  to  sell  real  estate  authorized  to 
execute  contracts  of  sate,  especially  in 
New  Sork  and  Illinois,  the  legislatures  very 
soon  after  amended  the  statutes  of  frauds, 
so  as  to  require  the  agent's  authority  to 
contract  to  be  in  writing.  Lyon  v.  Pol- 
lock, 99  U.  S.  668,  presents  a  state  of  facts 
not  found,  to  any  extent  whatever.  In  the 
case  at  bar.  and  is  therefore  not  applica- 
ble, and  the  same  may  be  remarked  of 
Butenberg  v.  Main,  47  Cal.  213.  What  a 
broker  must  do  to  "complete  a  sale"  Is 
well  defined  in  McGavock  v,  Woodllef,  20 
How.  227,  thus:  "The  broker  must  com- 
plete the  sale;  that  is,  he  must  find  a 
purchaser  in  a  situation,  and  ready  and 
willing,  to  complete  the  purchase  on  the 
terms  agreed  on,  before  he  Is  entitled  to 
hlsRommlsBlon."  Percontra,  it  the  broker 

1 14  AtL  Rep.  646.        ■  18  Pac.  Rep.  753. 


has  "completed  the  sale"  so  as  to  be 
entitled  to  bis  commissions,  by  finding  a 
purchaser,  without  a  contract,  his  duty 
is  thereby  performed,  and  his  authority 
exhausted.  The  ]udgmentof  the  court  be- 
low must  be  reversed,  and  the  action  dis- 
missed; costs  to  appellants. 

HoTT,  Di'XBAB,  Scott,  and  Anders,  J  J., 
concur. 

  a  Aril.  6OT> 

Tbbbitokt  v.  Doe.s 
(Supreme  Court     ArUona.  Jan.,  187S.) 

GsUUNiX  luLW— MlBKOMKB— SB^rreSCB— VbSTCS. 

1.  Under  an  iodiotment  against  John  Doe,  an 
Indian,  wliose  true  name  is  unknown,  where  the 
record  does  not  show  any  order  oontainlog  the 
proceedings  against  the  accused  by  any  other 
name,  nor  that  the  tme  name  was  disclosed,  no 
aenteoce  can  be  prononpced  on  a  verdict  of  guilty 
against  "the  defendant  Que  Cfaa  Ca.  " 

2.  Thtj  venue  of  an  offense  is  not  laid  by  an 
averment  that  it  was  committed  "near  the  town 
of  Arizona  City,  in  said  county  of  Yuma,  and  ter- 
ritory of  Aritoua,"  Arizona  City  being  situate 
near  the  boundary  of  tbe  territory. 

Appeal  from  district  conrt,  Tuma  coqd- 
ty. 

Tweed,  J.  The  defendant  was  convict- 
ed In  the  district  court  for  the  county  ut 
Tunm,  at.a  term  of  that  court  held  in  No- 
vember, 1871,  of  the  crime  of  murder.  The 
appeal  is  from  the  Judgment.  No  excep- 
tions seem  to  have  been  taken  to  any  of 
the  proceedings,  and  no  motion  made  for 
a  new  trial.  The  transcript  certified  by 
tbe  clerk  contains  a  copy  of  tbe  Indict- 
ment, what  purports  to  be  the  substance 
of  the  evidence  on  the  trial,  the  verdict 
of  thejury.  and  the  Judgment  and  sentence 
of  the  court,  with  some  brief  and  very 
unsatisfactory  memoranda  of  the  minutes 
of  the  proceedings. 

The  indictment  describes  the  accnsed  as 
"John  Doe,  a  Yuma  Mohave  Indian,  whose 
true  name  is  to  the  Jury  unknown,"  etc. 
There  Is  nothlnff  In  the  record  showing 
that  upon  the  arraignment, or  at  anysub- 
sequent  period,  the  true  name  of  the  ac- 
cused was  dlHCOvered.  nor  any  order  of 
the  court  that  the  proceedings  should  be 
continued  ajyalnst  him  by  any  other  name. 
The  verdict  of  the  jury,  however,  is  against 
one  Que  Cha  Ca.  The  verdict,  as  It  la  set 
out  In  the  transcript,  reads  as  follows: 
"We,  the  jury,  find  the  defendant.  Que 
Oha  Ca,  gnllty  of  murder  as  charged  in  the 
Indlctmpnt."  All  the  proceedings  subse- 
quent to  (he  verdict,  including  the  Judg- 
ment and  sentence  of  the  court,  refer  to 
and  d^ignate  the  accused  by  the  name 
given  In  the  verdict.  Perhaps  the  full 
minutes  of  the  trial  would  show  that  tbe 
name  Que  (;ha  Ca  wan  properly  snbatltut- 
ed  for  that  of  John  Doe;  bat,aBtherecord 
comes  to  ns,  there  is  nothing  to  conmvt 
the  party  charged  with  theperson  against 
whom  the  verdict  was  rendered  and  judg- 
ment pronounced.  Nojudgment  affirming 
that  of  the  district  court  could  be  entered 
by  us  upon  such  a  record. 

But  we  pass  to  the  consideration  of  an 

'lliis  case,  filed  January,  1873,  is  now  pub- 
lished by  request,  with  otberti,  in  order  that  the 
Pafilic  Reporter  may  cover  all  cases  in  the  Ari- 
zona Kcports  from  volume  1,  p.  1. 
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objection  to  the  aaffldency  of  the  Indicts 
meat.  It  charges  "  that  John  Doe,  a  Yuma 
Mohave  Indian,  whose  true  name  it*  to  the 
grand  Jury  unknown,  yeoman,  late  ol 
the  county  of  Yuma,  and  territory  of  Arl< 
sona,  on  the  twenty  first  day  of  Septem- 
ber, A.  D.  TitCl,  near  the  town  of  Arizona 
City,  in  said  county  of  Yuma,  and  terri- 
tory Qf  Arizona,  with  force  and  arms," 
etc.  If  there  le  uncertainty  in  the  portion 
of  the  indictment  quoted  as  to  the  place 
where  the  homicide  wascommitted,  wheth- 
er in  the  county  of  Yuma  or  elsewhere, 
sacb  oncertatnty  la  nowhere  iu  any  other 
part  at  the  Indletment  cured.  Is  there 
such  nncertainty?  We  are  compelled  to 
the  eonclnslon  that  there  is,  and  that  the 
clause  quoted  from  the  indictment  may 
be  strictly  and  literally  true,  and  yet  the 
bomictde  may  have  been  committed  on 
the  side  of  the  Colorado  river  opposite 
Arlsona  City,  and  in  the  state  of  Califor- 
nia. We  may  err  In  thia,  but  It  seems  to 
as  that  the  indictment  does  notehargethe 
offense  to  have  been  committed  at  a  place 
within  the  Jurisdiction  of  the  court  witli 
the  accuracy  and  certainty  required  in 
criminal  procedure,  and  by  thn  fourth  sub- 
division of  section  222,  of  proceedings  In 
criminal  cases.  Comp.  Laws,  p.  123.  Tbe 
judgment  Is  reversed,  and  cause  remanded 
fur  proceedings  upon  a  rafflclmt  indict- 
ment. 

TrruB,  C.  J.,  and  Reatk,  J.,  eoncnr. 

.1  Aril.  UIO  

Tkbritort  t.  Ddhbar.! 
(Supreme  Court  of  Arizona.  Jan.,  187&) 
CnnoRAiti— To  DnruoT  Couxt. 
Tbe  district  courta  of  tbe  territory  of  Ari- 
tons  bavlDg  jurisdictim  to  hear  and  determine 
appeals  from  justices  of  the  peace  in  criminal 
cases,  eertitjrari  will  not  lie  to  review  proQeedlngs 
on  appeal  in  the  dUtrlot  oonrt. 

Certtorarl. 

French,  C.  J.  The  writ  in  this  cause 
was  ordered  dismissed,  there  being  no  er- 
ror in  the  record.  Bat,  If  error  had  oc- 
curred, this  writ  would  still  have  been  un- 
authoHzcd  and  Improper.  Tbe  district 
conrts  of  this  territory  have  full  Jurisdic- 
tion to  hear  and  determine  appeals  from 
Justices'  courts  In  criminal  cases,  and  the 
writ  uf  certiorari  cannot  be  In  voked  to  re- 
view errors  or  mistakes  whf  re  the  court 
has  acted  within  Its  Jurisdiction.  This 
kind  of  error  can  be  reviewed  and  cor- 
rected only  on  appeal. 

TwBBD  and  Pobtbr,  JJ.,  concurred. 

(1  Arta.  74)   

Territory  v.  Obrtrude.> 
{Supreme  Court  of  Arizona.   Jan.,  1873.) 
Crwinai.  Law— Instructions. 
Comp.  Laws  Ariz.  S  368,  p.  187,  providing  that 
Iba  charge  to  tbe  Jozy  shall  be  in  writing,  sTgoed 

»Thi8  case,  filed  Jannanr,  1878,  Is  now  published 
by  request,  with  others,  in  order  that  the  Pactflo 
Reporter  may  cover  all  oases  in  tbe  Arliona  B»- 
porU  from  volume  1*  P-  !• 

■This  case,  filed  Jsnnary,  1872,  is  now  pub- 
lished by  request,  with  others,  in  ordet;  that  the 
Faoifio  Reporter  may  cover  all  cases  iu  the  Ari- 
■ona  Bepms  fkvia  volume  1*  p.  1. 


by  the  Judge,  and  filed  with  tbe  papers  In  the 
case,  a  conviction  for  felony  wilt  be  set  aside  on 
appeal  unless  the  record  shows  that  tiie  char^ 
was  in  writing,  and  read  to  the  Jory,  or  that  the 
accused  consented  iu  open  court  that  the  charge 
should  be  verbally  given.   Rbavu,  J.,  dissenUng. 

Appeal  from  district  court.  Tuma  county. 
O.  H.  Aury,  for  appellant.  J.  E.  A/iv 
Csfl>y,  Atty.  Gen.,  for  tbe  Territory. 

Titus,  C.  J.  This  is  an  appeal  by  Will- 
iam  Gertrude  from  a  judgment  of  death 
pronounced  upon  him  by  the  district 
court  of  the  second  Judicial  district  of  Ari- 
sona.  on  a  trtai  for  murder.  There  was 
no  nsslgnraent  of  error,  and  tbe  case  was 
submitted  on  briefs,  without  oral  argu- 
ment. On  inspection  of  the  transcript, 
however,  It  does  not  appear  that  tbe 
charge  of  the  Judge  before  whom  the  case 
was  tried  was  in  writing  and  read  to  the 
Jury;  nor  does  it  appear  that  the  defend- 
ant consented  in  open  court,  orotherwlse, 
that  the  cbar^e  should  be  given  verbally. 
Tbe  law  of  Arizona  (section  368,  p.  1.17, 
Comp.  Laws,  "Proceedings  In  Criminal 
Cases")  is  as  follows:  "The  charges  of 
tbe  cuart  to  the  Jury  shall  be  in  writing, 
signed  by  the  Judge,  and  filed  with  the 
papers  In  thecase,  unless  the  defendant  con- 
sent In  open  court  for  the  charges  to  t>e 
fi^ven  verbally."  This  court  has  decided 
at  its  present  term.  In  the  caKea  of  Terri- 
tory V.  Kennedy,  post,  ,  and  Territory  v. 

Dutlieia,  post, 47G,  felonies  not  capital,  that 
the  record  must  show  on  appeal  In  such 
cases  as  these  that  the  charge  was  in  writ- 
ing, and  read  to  the  Jury,  or  that  the  de- 
fendant consented  In  open  court  that  the 
charge  should  be  verbally  given.  It  la 
the  opinion  of  this  court  In  the  pn-sent 
case  that,  If  the  record  must  show  these 
things  in  cases  such  as  those,  a.  fortiori 
it  ought  to  show  the  same  things  In  cases 
such  as  this,  whose  penal  cousequences 
are  so  much  more  severe,  and  that,  the 
record  fedllng  to  show  them  In  this  case, 
tbe  Judgment  ought  to  be  reversed.  The 
Judgment  of  the  district  court  Is  therefore 
reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reavis,  J.,  {diaaenting.)  The  appellant, 
William  Gertrude,  was  tried  and  con- 
victed of  tbe  crime  of  murder  at  the  No- 
vember term,  1871."  of  the  di«trict  court  of 
Yuma  county.  Th^  proceedings  at  and 
during  tbe  trial,  so  far  as  tlie  record 
shows,  were  in  all  respects  regular,  and 
the  error  complained  of  on  the  part  of  the 
appellant  appears,  from  the  statement  on 
appeal,  tobave  occurred  after  the  sentence 
and  J;^dgment  were  pronounced  and  entered 
of  record.  Therefore,  so  far  as  the  record 
of  the  trial  tsconcemed.no  question  Is  pre- 
sented for  our  consideration,  and  our  at- 
tention will  be  directed  to  the  action  of 
the  court  below  subsequent  thereto. 

We  are  asked  to  reverse  this  Judgment 
for  the  following  reasons,  to- wit:  (I)  Be- 
cause one  of  the  Jnrors  who  sat  on  the 
trial  of  this  case  was  not  at  that  time  a 
citizen  of  the  United  States;  (2)  because 
tbe  court  below  refused  to  grant  a  new 
trial  on  motion  for  that  purpose  made 
a'ld  filed  after  the  sentence  of  the  law  and 
the  Judgment  of  the  court  tbereon  had 


Digilized  by 


Google 


474 


PACIFIC  BEFOBTEB,  Yol.  26, 


been  prononnced  upon  tbe  defend  ant,  and 
entered  ol  record.  The  facts,  as  we  have 
been  able  to  gather  them  from  the  record, 
are  ns  follows.  Several  days  after  the 
iudKment,  and  while  the  conrt  was  still  In 
seHslon,  Jacob  Fisher,  one  of  the  Jurors 
who  tried  the  case,  presented  himself  In 
the  Uultod  States  district  court,  then  also 
In  session  In  that  district,  and  made  ap- 
plication and  was  admitted  to  citizenship, 
under  the  provisions  of  an  act  of  congress 
providing  lor  the  naturalization  of  aliens 
who  bad  served  In,  and  bad  received  an 
honorable  discharge  from,  the  army  of  the 
United  States  during  the  lat«  civil  war,  by 
a  petltiQn  In  a  competent  court  sbowius: 
that  fact,  without  further  proceedings. 
Tlie  court  very  soon  afterwards  adjourned 
until  tbe  fourth  Monday  of  the  following 
December.  Tbe  facts,  as  above  stated, 
having  come  to  the  knowledge  of  counsel 
for  appellant,  and  the  presiding  judge  be- 
ing temporarily  absent  from  the  county, 
application  was  in  the  interim  made  to  a 
commissioner  of  tbe  court  for  leave  to  file 
a  motion,  aifOD  pro  tunc,  for  a  new  trial, 
which  was  granted.  It  Is  not  oar  purpose 
to  Inquire  into  the  power  of  a  court  com- 
missioner to  grant  such  lea  ve,  as  the  de 
termination  ol  that  question,  in  my  opin- 
ion, can  in  no  way  affect  the  result  in  t^lie 
disposition  that  J  thlnlc  should  be  made  of 
tills  cause. 

The  motion,  together  with  the  affldavlts 
of  counsel  for  the  defendant,  was  filed  at 
the  assembling  of  tbe  court  in  December, 
and  a  hearing  was  had  thereon.  The 
court  below  overruled  the  motion  fora 
new  trial,  on  the  ground  that  it  bad  come 
too  late,  and  could  not  be  entertained,  to 
which  ruling  counsel  for  appellant  ex- 
cepted, and  the  case  comes  here  on  appeal. 
Was  it  error  on  tbe  inrt  of  the  court  be- 
low In  overruling  the  motion?  Section 
410  of  the  Criminal  ('ode  provides  that  a 
motion  for  a  new  trial  must  he  made  be- 
fore tbe  judgment  is  entered,  and  this  I  be- 
lieve to  be  the  settled  authority  on  the 
subject.  X  might  stop  here,  but.  as  the  le- 
gal Btatas  of  the  juror  Fisher  has  been 
urged  upon  our  attention  with  eamest- 
nesu  by  counsel  for  appellant,  I  am  dis- 
posed to  examine  this  question,  although 
it  Is  a  matter  of  some  doubt  whether  It  Is 
properly  before  this  court  for  adjudica- 
tion. In  the  affidavit  of  counsel  for  appel- 
lant filed  in  support  of  tbe  motion  tor  a 
new  trial,  we  find,  among  other  things, 
the  following  statements  offsets:  "That 
Jacob  Fisher  was  regularly  sworn  in  as  a 
Juror  to  try  said  wise;  that  said  Jacob 
Fisher,  upon  examination  under  oath,  an- 
swered affirmatively  that  he  was  a  citizen 
of  the  Gnited  States. "  This  declaration  of 
citizenship  seems  to  have  been  made  by  the 

!nror  when  examined  on  his  oatb  touch- 
ng  his  qnallficatlonsto  serve  as  a  juror  in 
that  case.  No  challenge  for  cause  could 
be  interposed  for  that  reason,  and,  so  far 
ns  the  court  and  counsel  were  advised. 
Fisher  was  a  competent  Juror,  and  was 
sworn  on  tbe  panel. 

There  is  aotblng  on  the  record  to  show, 
nor  are  we  advised  by  the  affidavits  of 
appellant's  counsel,  that  the  juror  in  ques- 
tion willfully  deceived  the'*.ourt  in  order 
to  sit  on  the  trial  as  a  juror,  or  that  he 


was  guilty  of  moral  turpitude  in  connec- 
tion therewith.  But  what  evidence  have 
we  before  us  that  Fisher  was  not  a  citizen 
of  tbe  United  States  at  the  time  of  the 
trial?  All  that  we  have  been  able  to 
gather  on  that  point  Is  the  following  ad- 
ditional statement  in  tbe  afitdavtt  of  ap- 
pellant's coansel  before  mentioned,  to- 
wit:  "That  subsequently,  [to  the  trial.] 
to-wlt,  on  the  eleventh  day  of  November, 
1871,  said  Jacob  Fisher  appeared  before 
the  clerk  of  the  United  States  district  court 
for  the  purpose  of  naturalization;  that 
trial  of  the  above  cause  was  had  upon  the 
seventh  day  of  November,  1871 ;  that  tbe 
time  lor  fliing  notice  of  motion  for  new 
trial  had  elapsed  before  the  knowledge  of 
the  foregoing  facts,  to-wlt,  the  non-nat- 
uralization of  said  Fisher,  had  come  Into 
the  possession  of  the  defendant,  or  his  at- 
torneys, or  either  of  them. "  These  are  the 
facts  as  they  appear  In  tbe  record  on  the 
snbject  as  to  tbe  citlienstalp  of  the  jaror 
Fisher.  If  the  detennlnatlon  of  that  fact 
were  material  In  Uiis  case,  would  this 
court  be  justified  In  holding  that  because 
the  juror  had  apiwared  in  tbe  United 
States  district  court  for  the  purpose  of 
naturalization,  he  was  for  that  reason  In- 
competent to  sit  upon  a  jury  that  had 
tried  a  case  a  few  days  before?  In  other 
words.  Is  that  fact  itself  conclusive  of  the 
alienage  of  the  applicant?  I  do  not  think 
so.  It  Is  not  difficult  to  see  how  the  ends 
of  justice  might  be  always  thwarted  If  a 
rule  so  dangerous  as  this  should  obtain. 
There  Is  nothing  in  tbe  law  to  prevent  any 
man  who  has  served  in  tbe  army  of  bis 
country,  and  has  an  honorable  discbarge 
therefrom,  from  going  into  any  court  in 
the  United  States  of  competent  jurisdic- 
tion, and,  in  the  mode  provided  by  the 
statnte,  be  admitted  to  citizenship,  no 
matter  whether  the  place  of  his  birth  Is 
beyond  the  blue  water,  in  another  lieml- 
spbere,  or  on  the  soil  of  America ;  and  the 
fact  of  his  ba  vlng  done  this  is  not  conclusive 
evidence  that  he  was  not  a  citizen  before. 
But  If  we  give  the  appellant  the  full  bene- 
fit of  the  exception,  and  waive  all  irregu- 
larity In  its  presentation,  both  in  tbe 
coutt  below  and  In  this  court,  Is  it 
ground  for  the  reversal  of  the  judgment? 
I  think  not.  In  the  case  of  Kex  v.  Sutton, 
15  ^.  C.  L.  208,  it  was  held  that  "alienage 
Is  ground  for  challenge,  but  Is  not  ground 
for  new  trial. "  The  same  authority  may 
befonndin  lArchb.Crim.Pr.516.  "A  Juror 
cannot  object  to  serving  on  tbe  ground 
that  he  Is  an  alien."  1  Brlgbtly'sFed.DIg. 
507,  tit.  "Jury,"  §  9.  -A  new  trial  will  not 
be  granted  because  one  of  tbe  jurors  was 
an  alien."  Id.  678,  tit.  *' Practice, "  $  687. 
That  which  is  ground  for  challenge  to  a 
juror  Is  not  always  ground  for  new  trial; 
for  instance,  the  fact  that  one  of  the  jurors 
was  an  alien  or  non-resident.  3  Wbart. 
Crim.  Law,  §3220.  ThatFlsher  was  a  com- 
petent juror,  under  the  circumstances,  I 
Jiave  no  doubt,  both  upon  reason  and  au- 
thority. I  am  unable  to  find  on  a  careful 
inspection  of  the  record  that  any  sub- 
stantial right  of  tbe  deftmdant  has  been 
prejudiced  In  tbe  trial  of  this  cause  lo  the 
court  below,  and  am  tfaenrfore  of  the  opin- 
ion that  the  judgment  sbould  bare  been 
affirmed. 
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TBBRITOBT  ▼.  HABaBATE.l 

(Supreme  Court  <^  Artovwy  Jan.,  1878.) 

ARRAIOSMINT— RiOHT  TO  COUNSBL— RbADIHO 
DIOTMBNT. 

1.  Connsel  hftTiDg  been  assigned  to  the  ao- 
oased  two  days  after  his  arraignmeiit,  and  before 
he  pleaded,  the  failure  to  Inform  him,  when  he 
was  arraigned,  of  his  right  to  have  counsel,  is  a 
harmless  error,  under  Comp.  Laws  Ariz.  p.  126, 
S  847,  providing  that  If  the  accused  appear  for 
anraignment  without  counsel,  he  shall  be  in- 
formed of  his  right  to  have  them  before  he  is  ar- 
raigned. 

2.  The  record  not  showing  that  the  clerk  read 
the  Indictment  and  stated  the  plea  to  the  jury, 
as  he  is  required  to  do  by  Comp.  Laws  Ariz.  p. 
184,  %  S31,  and  it  not  appearing  that  the  prosecut- 
ing ofBoer  did  not,  as  is  the  usual  pracuce,  read 
the  indictment  in  his  opening  statement,  it  will 
be  presumod  that  if  the  statute  was  not  complied 
with  the  error  was  harmless. 

Appeal  tram  ttiii^  district  court. 

John  Howard  and  Wllli&m  J.  Berry,  for 
appellant.  John  A.  Buab,  for  the  Terri- 
tory. 

TiTcs,  G.  J.  In  tbia  case  the  defendant, 
Rlcliard  M.  Hargrare,  was  convicted  ol 
tbe  murder  ot  Ifgnaclo  Roblo.at  Prescott, 
in  the  county  of  Yavapai,  on  the  11th  of 
Jnly  last,  (187:i.)  The  defendant  was  sen- 
tenced to  death  by  hanging  on  the  18th  of 
the  same  month,  and  on  the  I6th.  notice 
of  tbts  appeal  was  given  by  WiUiam  J. 
Berry,  the  defendant's  counsel.  Tbe  want 
of  authority  ot  the  Judge  of  the  third  Judi- 
cial district  to  preside  and  try  tbe  cause 
was  the  only  exception  which  the  record 
shows  to  have  been  made  In  thu  court  be- 
low. This  was  rightly  overruled  at  tbe 
time,  and  seems  since  to  have  been  aban- 
doned as  worthless.  No  assignment  of  er- 
rors has  beenmade,no  brief  baa  been  filed, 
and  no  argument,  oral  or  written,  bad  In 
this  court.  Tbe  case  comes  here  by  a 
futile  appeal  to  baflQe  Justice,  and  prolong 
for  a  few  moDtbs  the  life  of  the  doomed 
defendant. 

Tbe  case  has  been  submitted  on  the  rec- 
ord alone,  with  nothing  beyond,  to  aid  Its 
examination.  On  careful  Inspection,  how- 
ever, the  record  ot  this  case  exhibits  no 
such  error  as  ought  to  vitiate  the  verdict 
In  the  court  below,  or  disturb  the  verdict 
here.  The  record  itsett  Is  quite  as  full  as 
usual,  and  with  an  ordinary  share  of  that 
presnmption  in  favor  of  the  proceedings 
below,  without  which  no  human  adininls- 
tration  of  Justice  can  stand,  the  pi-esent 
Jadftment  may  be  maintained.*  Tbe  record 
of  this  case,  however,  exhibits  In  the  pro- 
ceedings o<  tbe  court  below,  as  stated, 
two  omissions  and  one  departure  from 
the  course  of  procedure  enjoined  by  our 
criminal  statutes.  It  doeH  not  appear 
from  the  record  that  the  tJefendant  was 
Informed  that  it  was  his  right  to  have 
counsel  before  he  was  arraigned,  nnr  does 
it  appear  that  the  indictment  was  read  to 
the  Jury  trying  the  rause.  It  does  appear, 
however,  from  the  record  that  the  defend- 
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ant,  on  Inquiry  by  the  court,  was  assigned 
counsel  two  days  after  the  arraignment, 
as  stated,  when  he  pleaded  to  the  indict- 
ment. These  harmless  errors,  however, 
ought  not  to  disturb  the  Judgment  in  tbe 
present  case,  for  they  do  not  appear  to 
have  prejudiced  tbe  defendant,  and  they 
are  mentioned  here  only  to  show  that 
they  have  not  beeu  overlooked  In  the  ex- 
amination of  the  record,  andfm  a  CButioa 
In  other  cases  which  may  be  less  carefully 
tried  than  this  one  has  obviously  been. 
Our  statutes  provide,  (Comp.  Laws,  p. 
126,  S  247:)  **If  the  defendant  appear  lor 
arraignment  without  counsel,  he  shall  be 
informed  by  the  court  that  It  Is  bis  right 
to  have  counsel  before  he  is  arralgneil,  and 
shall  be  asked  if  he  desire  the  aid  of  coun- 
sel." The  same  laws  provide,  (page  lft4, 
§331:)  "If  the  ladlctment  be  for  felony, 
the  clerk  must  read  the  indictment  and 
state  the  plea  totbejory."  In  this  case 
the  arraignment  or  partial  arra^nment 
of  tbe  defendant  without  counsel,  as  it  ap- 
pears, did  not  prejudice  him,  for  the  plea, 
which  is  really  the  only  accompaniment 
or  immefliate  consequence  of  the  arraign- 
ment requiring  the  aid  of  counsel,  was 
postponed  for  two  days  attersuch  arraign- 
ment, when  counsel  was  assigned  the  de- 
fendant, immediately  before  such  plea  was 
made  and  entered.  The  usual,  and  per- 
haps better,  practice  Is  for  the  prosecuting 
officer  to  read  the  indictment  to  the  Jury 
In  his  opening  and  Btatemr>nt  of  the  case 
tor  the  prosecution.  Elsewhere  this  Is  so 
much  a  matter  of  course  that  It  is  always 
presumed  to  be  done,  and  requires  no 
statement  in  the  record.  As  tbe  reading 
of  tbe  Indictment  Is,  by  onr  statute,  re- 
quired to  be  made  In  a  manner  exceptional 
and  pecullar.lt  would  seem  that  the  state- 
ment of  it  ought  to  be  thus  made  In  the 
record.  In  tbe  absence  of  such  statement, 
the  presumption  Is  that  the  indictment 
was  read  to  the  Jury  in  the  ordinary  way. 
Legal  presumption  is  always  in  favor  of 
Judicial  proceedings,  untU  the  contrary 
appears. 

Tbeforegolng  conclusions  In  favor  of  the 
proceedings  In  the  present  case  are  cor- 
roborated by  onr  statute  concerning  ap- 
peals: (or  the  Complied  Laws,  p.  US,  pro- 
vide, (s^'tion  468:)  "Alter  hearing  tbe  ap- 
peal, the  conrt  shall  give  Judgment,  with- 
out regard  to  technical  error  or  defect 
which  does  not  affect  the  substantial 
rights  of  tbe  parties."  Tbe  charge  of  tbe 
court  in  the  present  case  was  extremely 
cautious,  and  the  utmost  indulgence  seems 
to  have  been  allowed  the  defendant 
throughout  the  whole  case.  The  Judg- 
ment and  order  of  this  court,  therefore, 
are  that  the  original  Judgmentin  the  pres- 
entcase  shall  be  carried  into  execution  by, 
and  In  pursuance  uf,  an  aJtas  warrant, 
such  as  is  required  in  all  cases  in  which 
the  Judgment  of  death  is  rendered,  and 
that  this  Judgment  be  entered  In  tbe  min- 
utes of  this  conrt,  and  a  certilied  copy  ot 
the  same,  with  such  entry,  forthwith  re- 
mitted to  the  clerk  of  the  conrt  from 
which  tbls  appeal  was  taken. 

TwKED  and  Fobtes*  JJ.,  concurred. 
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Thorns  t.  Bowers.^ 
(Supreme  Oovart  of  AriaoTia.   Jan.,  1875.) 
Prhvoipju.  msj>  Aqkxt. 
The  plaintiff  and  the  defendant  owned  ad- 
joining mining  claims,  and  joined  In  a  convey- 
anoe  of  them,  the  plaintiff  receivli^  $10  a  foot, 
which  he  had  agreed  to  take  on  the  representa- 
tion of  the  defeadsnt  that  the  purchaser  woaid 
buy  if  he  could  got  the  two  claims,  and  was  will- 
ing to  pay  $10  a  foot  for  tbem.   The  purchaser  in 
fact  paid  liio  a  foot,  the  defendani  receiving  the 
difference  on  the  plaintiff's  claim.  Held,  that 
defendant  was  not  the  agent  of  pl^ntlff  on  the 
sale,  and  the  latter  could  nolj  recover  the  extra 
•10  a  foot 

Appeal  from  district  court.  Yavapai 
county. 

John  A.  Rosh  and  H.  H.  Cartter,  for  ap- 
pellant. Harfcrare  A  MeDanielt  for  re- 
spondent. 

Dunne,  C.  J.  Action  h^an  by  Thorne 
to  recover  $666.66  from  Bowers.  Thorne 
alief^ed  that  Bowers  had  received  this 
aum  in  the  sale  of  some  mining  sround 
In  such  a  way  that  It  was  properly  due 
and  owing  to  Thome,  aud  had  not 
been  paid  to  him.  Defendant  denied.  On 
the  trial,  plaintiff  gave  In  evidence  that  he 
and  one  Hogle  and  one  Cassidy  owned  a 
juiningclalm  together.of  200  feet  In  length, 
on  a  certain  quartz  lode,  each  owning  a 
one-third  interest;  that  defendant.  Bow- 
ers, and  several  other  parties  owned  the 
adlulnlng  claim  of  200  feet  ou  said  lode; 
that  ou  a  certain  occasion  Bowers  said 
to  plaintiff  that  a  certain  person  would 
buy  these  claims  It  he  could  get  all  tne  In- 
terests,—that  is,  the  whole  200  feet  In  each 
claim,  or  401)  feet  in  all,— and  that  this  per- 
son was  wilting  to  give  flO  a  foot  for  It, 
and  asked  plaintiff  If  he  w^ould  take  that 
sum;  that  plaintiff  said  he  would,  and 
ultimately  Joined  all  the  other  parties  in  a 
deed  for  the  whole  ot  said  400  feet,  aud  re- 
ceived for  his  Interest  f  10  a  foot;  that  he 
did  not  notice  the  consideration  In  the 
deed  at  the  time  of  signing  it,  but  after- 
wanlM  learned  that  it  was  IM.OOO,  which 
would  have  been  an  average  of  f20  a 
foot,  and  that  he  subsequently  learned 
that  some  of  the  other  vendors  got  f  20  a 
foot;  that  he  charged  Bowers  with  hav- 
ing negotiated  the  sale,  and  having  re- 
ceived from  the  purchaser  $20  a  foot  for 
Ills  (piaintiff'w)  interest,  and  that  he  there- 
fore had  $606.66,  which  properly  belonged 
toplaintiff;  that  Bowersnelther  admitted 
nor  denied  having  received  $20  a  foot  for 
lilaiutiff's  ground,  but  said,  in  reply  to  the 
demand  for  the  money:  "How  are  you 
goingto  get  it?**  When  plaintiff  closed  his 
evidence,  the  court  below  granted  a  non- 
Huit  agaln>4t  him,  oti  the  ground  he  had 
made  no  case.    Plaintiff  appealed. 

We  think  the  nonsuit  was  properly 
granted.  It  is  true  the  evidence,  though 
not  showing  the  fact,  might  be  considered 
as  tending  to  show  that  Bowers  re- 
ceived $20  a  foot  for  plaintiff's  ground, 
but  we  do  not  think  there  Is  anything  In 
the  evidence  which  tends  to  show  that,, 
if  he  had  received  such  money,  ic  was  any 
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fraud  on  the  plaintiff.  There  Is  nothing 
tending  to  show  that  Bowers  acted  as 
agent  tor  plaintiff,  or  was  under  any  ob- 
ligation to  pay  the  extra  $10  a  foot  tfi 
plaintiff,  even  if  he  had  receivetl  It  from 
the  purcbamr.  Judgment  affirmed,  with 
eosts. 


  (1  Artx.  58) 

TEBRITORY  v.  DUFFIELD.* 

{Suipreme  Court  of  Arizona.  Jan.,  1879.) 
Ihdioticbnt— Joiin>ER  or  Oftbssbs— CbiiuxaIi 
Law— Instbuctiohs. 
1.  A  oomit  for  resisting  an  officer,  and  one  for 
assault  on  him,  without  reference  to  his  olHcial 
character,  cannot  be  Joined,  under  Crim.  Code 
Aris.  i  217,  [nuTiding  that  "the  indictment  shall 
charge  but  one  offense,  but  may  set  forth  that 
offense  in  differeat  forms,  under  different  couuts. " 

S.  Crim.  Code  Ariz,  i  368,  requiring  in 
oriminal  cases  that  the  charge  ^'sfaall  be  in  writ- 
it^,  signed  by  the  Judge,  and  filed  with  tha  papers 
in  the  case,  unless  the  defendant  consent  In  oven 
court  for  tiie  charges  to  be  ^ven  verbally, "  is 
not  complied  with  oy  charging  orally  and  tiling 
after  verdict  what  purports  to  be  a  oopy  of  the 
charge  given. 
Titus,  C.  J.,  dissenting. 

Appeal  from  district  court,  Flma  coun- 
ty. 

C.  W.  C.  Rovrelt,  for  appellant.  O.  ff. 
Owry,  tor  respondent. 

IlRAviB,  J.  Thiscause  was  brought  into 
this  court  on  appeal  from  the  district 
court  of  Flma  county.  There  are  numer- 
ous errors  complained  of  on  behalf  of  ap- 
pellant, but  we  do  not  feel  called  upon, 
nor  do  we  deem  It  necessary,  to  examine 
more  than  the  two  following  points, 
urged  by  counBcl  for  appellant,  a  proper 
solution  of  which,  in  our  Judgment,  will 
dispose  of  this  whole  matter:  First,  It  Is 
claimed  that  the  Indictment  in  this  case  in 
the  court  below  contains  two  separate 
and  distinct  charges;  and.  secooa.  that 
the  court  erred  in  delivering  an  oral 
cbai^  to  a  Jury,  when  the  same  should 
have  been  In  writing,  the  defendant  not 
having  waived  his  right  to  have  it  so  given. 

There  are  two  counts  In  the  indictment, 
and  the  record  shows  that  the  Jury  re- 
turned a  verdict  of  guilty  as  charged  In 
both.  The  first  charges  the  defendant 
with  an  offense  against  public  jastlce,  to- 
wit,  in  resisting  the  sheriff  ot  Pima  coun- 
ty in  attempting  to  execute  a  lawful  orde* 
of  the  Judge  of  the  district  court  for  said 
county.  Issued  while  sitting  In  the  capacity 
of  a  committing  magistrate,  and  directed 
to  such  sheriff  for  execution.  Section  94. 
Crim.  Code.  The  second  charges  an  of- 
fense against  the  person  of  an  Individual; 
that  is  to  say,  with  an  assault  with  a 
deadly  weapon  upon  the  perB()n  of  said 
sheriff, with  Intent  to  put  lilm  in  fear,  and, 
by  fear,  to  compel  such  sheriff  to  ol>oy  an 
unlawful  command  of  said  defendant. 
Section  50,  CMm.Code.  We  have  no  doubt 
ot  erroneous  joinder  of  those  two  offenseH 
In  the  same  Indictment.  Section  217  of  our 
Criminal  Code  provides  that  "the  indict- 
ment shall  charge  but  one  offense,  but  !t 
may  set  forth  that  offense  In  different 

■This  case,  filed  January,  1673,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari> 
zona  Reports  from  volume  !>  P-  1. 
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(orms,  Quder  dltrerent  countB."  In  the 
caee  before  as,  It  cannot  be  ctalmed,  as  we 
think,  with  any  kind  of  propriety,  that 
the  same  otfense  has  been  net  forth  In  dif- 
ferent formB  in  the  aeveral  counts  therein 
contained.  The  otfenees  are  wholly  dis- 
similar and  can  have  no  possible  connec- 
tion. The  first  is  a  crime  against  the  pub- 
lic Justice  of  the  country*  wlthoat  reference 
to  tbe  perBun  of  the  officer;  while  the  sec- 
ond Is  a  crime  agnlnst  the  person  of  an 
individual,  without  r^erence  to  bis  offi- 
cial character. 

The  other  point  to  which  our  attention 
l£  directed  Is  one  of  the  gravest  impor- 
tance, and  demands  careful  and  serious 
consideration.  Tbe  Compiled  Laws  (sec- 
tion 368,  Crlm.  Code)  requires  the  Judge 
in  all  criminal  cases  to  give  his  Instrnc- 
tion  to  tbe  Juryin  writing, unless  Its  being 
so  given  shall  be  expressly  waived  by  the 
defendant  in  each  particular  case  In  open 
court.  How  does  tbe  fact  stand  In  this 
case?  The  record  shows  that  the  presid- 
ing Judge  below  charged  the  Jury  orally, 
and  that,  on  the  day  following  tbe  return 
of  the  verdict,  be  filed  with  the  clerk  a 
manuscript  purporting  to  be  the  charge  he 
had  given  the  Jury  the  day  before.  Was 
tnis  a  substantial  compliance  with  the 
statute?  We  think  not.  In  tbe  case  of 
People  V.  Ah  Fong,  12  Cal.  346,  the  su- 
preme court  held  that  "the  fact  that  the 
judge  told  the  counsel  he  would  put  tbe 
Instruction  in  writing,  if  desired,  does  not 
help  the  error."  This  was  after  the 
charge  was  given.  Tbe  mischief  intended 
to  be  prevented  by  tbe  act  might  have 
been  partly  done.  The  court  further  i"e- 
marked  in  that  case:  "In  such  trials  tbe 
exact  language  used  Is  often  forgotten  or 
differently  understood  by  different  per- 
sons; and  hi  the  prees  of  business,  with 
bis  attention  diverted  to  various  matters, 
It  is  next  to  Impossible  for  a  Judge  to  re- 
member days  after  the  trial  precisely  what 
occurred  during  its  progress. "  The  same 
priniriple  was  decided  in  People  v.  O'Hara 
by  that  cocrrt  during  tbe  same  term,  it  Is 
true  that  tbe  langaage  of  the  statute  un- 
der which  the  decisions  referred  to  were 
made,  is  not  Identical  with  that  of  the 
statute  of  this  territory  on  the  same  sub- 
ject ;  yet  we  are  of  the  opinion  that  the 
spirit  and  Intent  of  the  two  acts  are  for 
all  the  purposes  of  Justice  substantially 
the  same  In  effect.  When  thecharge  of  the 
court  to  the  jury  in  a  criminal  case  Is  re- 
qalred  to  be  given  In  writing,  the  presid- 
ing judge  miist  first  reduce  it  to  writing, 
and  deliver  its  contents  to  the  Jury  by 
reading  In  their  hearing  from  the  original 
manuscript.  And  it  is  no  answer  that 
the  charge  of  the  court  was  in  writinff  at 
the  time  of  Its  delivery  to  the  jury  when 
the  judge  gives  urallyfrom  his  recollection 
what  purports  to  be  the  contents  of  the 
written  charge.  The  jury  In  that  case 
would  be  left  wholly  dependent  upon  the 
memory  of  the  Judge  for  the  accuracy  of 
bis  statements,  however  widely  they 
might  differ  from  those  he  had  reduced  to 
writing,  and  which,  when  filed,  the  law 
makes  a  part  of  the  record.  The  true 
point  of  inquiry  Is,  what  did  the  judge 
cbarge?  The  defendant  In  a  criminal  case 
haa  an  nndoabted  right  to  have  every 


word  qttered  by  the  Judge  to  the  Jury 
written  at  large  In  the  record,  and  a  fail- 
ure to  do  80  when  required,  touching  the 
charge  to  the  Jury,  as  the  law  directs,  Is 
error.  The  substantial  requirements  of 
the  law  in  the  particulars  mentioned  not 
having  been  compiled  with  on  the  tiial  of 
this  cause  in'  tbe  court  below,  the  Judg- 
ment must  be  reversed ;  and,  as  we  are  of 
opinion  that  no  valid  eonTictlbn  can  be 
had  upon  the  Indictment  herein,  no  new 
trial  will  be  ordered.  It  Is  therefore  di- 
rected that  the  ball  of  appellant  herein 
be.  and  It  is  hereby,  exonerated,  and  the 
cause  remanded  for  such  further  proceed- 
ings as  shall  be  neceaaary  and  proper  ac- 
cording to  law. 

Tweed,  J.,  concurs. 

TiTUS.C.  J.,  (dlssentlDg.)  Icannot"con- 
cnr  In  the  opinion  of  the  court  read  In  this 
case,  and,  with  due  respect  to  those  from 
whom  I  differ,  the  reasons  of  my  dissent 
are  thus  submitted.  The  opinion  of  tbe 
court  alleges  two  errors  as  reasons  for  re- 
versing the  Judgment,  neither  of  them, 
however,  in  the  language  of  the  Code, 
which  we  are  here  sworn  to  administer. 
Tbe  errors  as  therein  stated  are:  First, 
it  is  claimed  that  J:he  indictment  in  this 
case  contains  two  separate  and  distinct 
charges :  second,  the  court  erred  In  deliver- 
ing an  oral  chai^  to  the  Jury  wben  the 
same  should  have. been  In  writing,  the  de- 
fendant not  having  waived  his  right  to 
have  It  so  given. 

Our  Code  does  not  prohibit  two  charges 
from  being  included  In  the  same  Indict- 
ment. It  does  declare  ("Froceefltngs  In 
Criminal  Cases,"  §  217)  that  "the  Indict- 
ment shall  charge  'but  one  offense,  but  It 
may  set  forth  that  offense  In  different 
forms,  under  different  counts."  Thus  it 
will  be  perceived  that  it  is  two  different 
offenses,  and  not  two  different  charges, 
that  are  thus  excluded  from  the  same  in- 
dictment. These  terms  are  essential  In 
our  law,  and,  concerning  the  substitu- 
tion of  one  for  the  other,  it  may  with  be- 
coming deference  be  submitted  as  a 
conjecture  whether  the  opinion  of  the 
court  is  not  predicated  on  some  other 
Code,  real  or  Imaginary,  different  from 
our  own.  Similar  substitution  of  essen- 
tial terms  Is  also  made  in  its  statement 
of  the  second  error,  as  It  Is  declared  to 
l>e;  That  statement  Is  **  that  the  court  erred 
In  delivering  an  oral  charge,"  etc.,  "the 
defendant  not  having  waived  his  riglit  to 
have  It  given  in  writing. "  Our  Code  de- 
clares {Comp.  I-aws,"  Proceedings  in  Critn- 
inal  Cases,"  I  368:)  "The  charges  of  the 
court  shall  be  In  writing,  signed  by  the 
Judge,  and  filed  with  the  paiiers  in  the 
case,  unless  the  defendant  consent  In  open 
court  for  thecharges  to  be  given  verbally.  ** 
As  amended  In  1867.  The  difference  be- 
tween the  la  w  as  thus  declared  and  the  error 
assigned  Is  radical  and  essential.  The 
law  does  not  say  how  the  chartje  shall  be 
delivered,  nor  that  It  may  not  be  deliv- 
ered orally.  How  can  the  charge  be  de- 
livered otherwise  than  orally,  except  by 
silently  handing  It  to  the  Jury  in  writing? 
Our  law  certainly  does  not  require  this 
Even  If  tbe  Judge  read  tt  to  the  Jury,  It 
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muBt  be  done  rlFA  voce.  It  can  be  made 
audible  In  no  other  way.  The  law  doen 
not  Bay  when  the  charge  of  the  court  eball 
be  In  writing.  In  the  courBe  of  this  opin- 
ion It  will  probably  appear  that  there  is 
■a  constructive  difference  between  tlie 
Btatement  ol  the  law  In  the  opinion  of  the 
court  and  the  test  ol  which  It  is  made. 

The  answer  to  the  defendant's  first  ex- 
ception is  that  it  is  not  true  In  fact,  and 
•ought  not  therefore  tt>  avail  Id  law.  The 
law  of  Arizona  on  this  subject,  which  de- 
serree  recitation,  Is  aB  follows,  (Ck>mp. 
Laws,  c.  11.  S  217:)  "The  indictment  shall 
■charge  but  one  offense,  but  it  may  set 
forth  that  offense  in  different  forms,  under 
-different  counts."  It  is  not  and  cannot 
be  pretended  that  duality  of  counts  In 
the  same  Indictment,  under  our  law  as 
thus  cited,  is  or  can  be  error.  Its  very 
letter  thus  permits  as  many  counts  as 
there  are  different  forms  of  the  one 
offense  charged  in  the  same  indictment. 
Neither  Is  multiplicity  of  charges  error  by 
the  law  of  .'\rizona.  A  cliarge  Is  an  essen- 
tial and  Indispensable  part  of  every  count 
In  any  possible  criminal  practice,  and 
there  must  be  as  many  chanEeB  as  counts 
In  the  same  indictment.  It  Is  daality  of 
off.'nees  that  our  law  declares  to  be  error, 
when  charged  In  the  same  indictment. 
Careful  inspection,  aMed  by  fair  analysis, 
of  the  Indictment  in  the  present  case,  will 
show  .that  it  charges  bat  one  offense. 
The  one  act  charged  In  both  is  single, 
simultaneous,  indivisible.  No  Judicial 
scrutiny,  however  critical,  keen,  and  tech- 
nical, can  find  a  Blngie  element  of  more 
than  one  act  in  the  two  counts  of  the  In- 
dictment under  consideration.  The  day, 
the  hour,  the  very  instant,  the  place,  the 
persons  concerned,  the  occasion,  the 
magisterial  order  which  led  to  tlie  offenses, 
the  weapon  drawn,  the  withdrawal  of 
the  defendant,  his  refusal  -to  deliver  bis 
arms,  his  defiance,  each  word  and  inci- 
dent of  all  these,  however  minute,  are  the 
same  in  both  counts.  So  absolutely  true 
is  this  that  each  of  these  Incidents  In  the 
second  count  Is  referred  to  Its  own  Iden- 
tity In  the  first  count  by  the  word 
"aforesaid,"  so  potent  in  criminal' plead- 
ing for  the  purpose.  The  order  alone  may 
be  taken  as  the  crucial  test  of  this  unity 
and  Identity.  What  was  It,  as  described 
in  such  count?  "To  disarm  the  said  Mil- 
ton B.  Duffleld."  It  is  so  described  in 
both  counts.  More  absolute  sameness  of 
description  Is  Impossible  to  the  human  in- 
tellect than  is  found  presented  by  this  one 
particular  of  both  counts  of  the  Indict- 
ment. There  Is  no  badge,  no  shade,  no 
BctntUla  of  difference.  No  effort  of  the 
human  mind  can  find  aught  In  any  act  or 
incident  of  either  count  of  this  indictment 
different  In  the  slightest  degree  from  the 
same  act  or  Incident  of  the  other  count  o! 
the  same  indictment.  The  Judges  of  this 
court  all  know  equally  well  that  nut  on 
either  side  was  it  pretended  In  the  argu- 
ment of  this  case  that  more  than  one  act 
was  charged  In  the  two  counts  of  the  In- 
dictment. Trace  the  act  to  its  personal 
consequences,  and  we  find  tlie  same  unity, 
the  same  Identity.  Who  suffered  these  con- 
seqilences?  Of  the  many  persons  present 
on  the  occasion,  the  indictment  describes 


Peter  R.  Brady,  sheriff,  as  the  person  who 
was  obstructed,  resisted,  and  opposed;  In 
the  second  conntthe  same  Peter  R. Brady, 
sheriff  aforesaid,  as  the  person  who  was 
put  In  tear  and  compelled  to  obey  an  un- 
lawful order.  Tbe  act,  the  objects,  the 
sufferings,  am  the  same  In  both  counts. 
Peter  R.  Brady  Is  the  one  man  in  both 
counts  who  suffered  the  same  obstrnc- 
tlon,  resistance,  opposition,  the  same  fear, 
and  the  same  man  who  was  coerced  to 
the  same  obedience.  For  the  first  time  In 
the  annals  of  criminal  practice,  It  is  snb- 
mitted,  has  this,  or  anything  snch  as  this, 
been  construed  Into  such  a  difference  as 
constitutes  a  misjoinder  In  criminal 
pleading.  It  malies  crime  depend  not  on 
tbe  malignity,  force,  and  imprudence  o/t 
the  perpetrator,  and  the  sufferings  of  tbe 
victim,  but  on  the  minute  shades  of  differ- 
ence In  the  remote  consequences  of  his  act. 

Something  more,  it  Is  submitted,  than 
the  rendition  of  a  certain  statute,  or  the 
construction  of  a  doubtful  one.  will  be  re- 
quired to  find  two  offenses  in  the  one  act 
under  consideration,  single,  simultaneous, 
entire,  and  Indivisible  as  It  Is.  It  Is  true 
that  this  offense,  as  described  In  the  first 
count,  is  punished  by  a  different  penalty 
from  the  same  offense  described  In  the  sec- 
ond count  of  the  same  Indictment.  This, 
however,  is  no  proof  of  diversity  or  duplic- 
ity. The  two  parts  of  the  one  act  which 
describes  this  one  offense  In  its  two  differ- 
ent forms  were  framed  by  the  same  codi- 
fler,  enacted  at  the  same  tlme.bythe  same 
legislature,  published  in  the  same  Ck>de. 
and  in  one  and  the  same  chapter.  How- 
ell's Code,  c.  10,  §§  50,  94.  True  it  Is  that 
tbisoneoffenaelsdescribedinlts  two  forms 
in  different  divisions  of  the  same  chapter 
noted  just  above,  entitled  "Of  Crimes 
and  Punishments,"  In  one  form  in  the 
*>  Fifth  Division. "  entitled  "  Offenses  against 
the  Persons  of  Individuals,"  and  in  the 
other  form  in  the  "Ninth  Division,"  entl- 
tied  "Crimes  and  Offenses  against  Public 
Justice."  This  difference  In  the  division 
never  was  intended  legitimately  to  Indicate 
any  difference  In  the  degree  or  character  of 
the  crime  thus  divided.  It  was  copied  by 
Blackstone  from  Hale's  Analysis  uf  the 
Laws  of  England,  and  introduced  Into  our 
Code  for  the  common  purpose  of  conven- 
ience of  reffirence.  By  no  Judicial  torture, 
however,  it  is  submitted,  can  this  fart  be 
madea  sufficient  reason  for  assuming  that 
to  include  these  two  forms  of  the  same  of- 
fense in  one  indictment  bydlfferent  counts 
is  misjoinder  in  criminal  pleading.  The 
crime  of  larceny,  as  modified  by  the  Arl- 
lona  statute  of  1871,  is  punished  different- 
ly from  knowingly  receiving  stolen  goods. 
Comp.  Laws,  c.  10,  §§  60,  63.  They  were, 
too,  declared  at  different  times  by  several 
legislatures.  It  will  hardly  be  pretended 
that  these  may  not  be  embodied  In  the 
same  indictment  by  different  counts. 
In  nearly  every  state  of  the  Union  the 
crime  of  burglary,  and  the  crime  of  grand 
larceny,  when  perpetrated  by  the  same 
person  or  persons,  ui  the  same  house,  and 
at  the  same  time,  are  really  but  one 
offense,  and  may  be  included  by  different 
counts  In  tbe  same  Indlctnient,  though 
consecutive  acts.  In  California  they  are 
excluded.not  by  Judicial  construction,  t>at 
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b7  Btatnte.  The  Inemdlary.  who  fires  a 
dwelling-hoaseand  barns  It  with  Itu  sleep- 
log  InmateB,  may  also  be  Indicted  by 
dlfiereut counte  of  tbe  same  Indictment  lur 
murder  and  arson,  and  this,  thuu^h  the 
firings  aud  klUlns  are  consecutive  In  tlino. 
Tbe  man  who  commits  murder  on  the 
highway,  and  roba  bis  victim,  may,  in 
nearly  evoy  state  of  tbe  Union,  be  In* 
dieted  tn  tbe  same  indietment  by  dlffer- 
(*nt  counts  for  murder  and  hlfcfaway  rob- 
bery, though  these  two  are  consecutive 
acts,  and  nut  like  the  one  under  considera- 
tion, entire,  simultaneous,  and  Indivisible. 
The  meaning  of  onr  law  above  cltsd,  con- 
cemlnft  the  joinder  of  cbai^ces  to  different 
counts  of  tbe  same  Indictment,  to  not  left 
to  mere  conjecture  or  Judicial  decision, 
under  our  own  or  some  other  Code  here 
or  elsewhere. 

It  was  enacted  by  congress  (Act  Feb. 
26.  IS63,  9  1,1(1  St.  at  Large,  163)  "that 
whenever  there  are  or  shall  be  several 
charges  against  any  person  for  tbe  same 
act  or  transaction,  or  for  two  or  more 
acts  of  transactlona  committed  togetber, 
and  lor  two  or  more  acts  or  transactions 
of  the  same  class  of  criminal  offenses, 
which  may  be  properly  Joined,  instead  of 
having  several  indictments,  the  whole 
may  be  Joined  in  one  indictment  In  sepa- 
rate counts;  and,  if  two  or  more  indict- 
ments shall  be  found  In  such  cases,  the 
court  may  order  them  consolidated. "  By 
tbe  same  act  It  ts  declared  that  **  any  per- 
son admitted  to  manage  suits  In  any 
court  of  the  United  Ktatee,  or  any  of  the 
territories  thereof,  who  shall  multiply  in- 
dictments to  increase  expenses,  may  be 
mulcted  in  the  costs." 

In  Insurance  Co.  v.  Canter,  1  Pet.  511,  It 
was  declared,  by  Marshall,  C.  J.,  as  the 
opinion  of  the  supreme  court,  that,**  In  leg- 
islating for  the  territories,  congress  exer- 
cised the  combined  powers  ot  both  the  fed- 
eral and  state  governments."  In  Scott  v. 
Sandford,  19  How.  893,  it  was  declared,  by 
McLean,  J.,  that  "the  United  States,  In 
leglelatiog  for  tbe  territories, exercised  the 
whole  power  on  the  given  subject."  This 
was  what  was  meant  by  Marshall,  C.  J., 
inlnsuranceCo.  v.  Canter,  and  not  that  the 
power  of  congress  over  the  territories  is 
abHolute.  The  same  conclusion  Is  sup- 
ported by  Hunt  v.  Palao,  4  How.  589,  and 
Benuer  v.  Porter,  9  How.  235.  By  our  or- 
ganic law,  (Sept.  9.  1850,  5  17,  9  St.  at 
Large,  452,  and  Feb.  24.  1863,'$  2, 12  St.  at 
Large,  605,)  the  constitution  and  laws  of 
the  United  States,  which  are  not  locally 
inapplicable,  shall  have  the  same  farce 
and  effect  In  the  territory  of  Arizona  as 
elxewbere  in  the  United  States.  If  op- 
plicable  at  all,  they  apply,  as  they  are 
passed,  to  the  territories  without  any  lim- 
itation as  to  time.  What  more  necessari- 
ly applicable  to  the  territories  than  a  law 
to  prevent  multiplicity  of  criminal  pmse- 
cutions.  and  tbe  anxiety  and  expense 
which  attend  theml  This  act  of  congress, 
and  the  authorities  cited,  show  us  that  it 
must  be  regarded  as  a  rule  of  constrnc- 
tion  In  onr  criminal  practice.  There  ap- 
pears no  trace  of  any  attempt  to  limit 
tills  act,  or  to  repeal  It  by  any  adequate 
power  or  authority.  It  applies  here  In 
the  same  manner,  and  for  tbe  same  rea- 


sons, as  the  several  recent  amendments  of 

the  constitution  of  the  United  States,  the 
act  of  congress  of  July  2. 18G4,  and  18  St. 
at  Large,  374,  concerning  evidence,  and 
similar  acts  of  congress  apply.  To  the 
territories,  over  which  congress  has  the 
sole  power  of  legislation.  It  applies  abso 
lutely,  and  wltUout  any  of  tbe  limitations 
which  exist  In  favor  ot  the  states,  over 
which  the  legislative  power  of  congress  is 
restricted.  The  recent  decision  of  the  su- 
preme court  of  the  United  States  in  Dun- 
phy  V.  Klelnsmith.  11  Wall.  610,  places  this 
beyond  a  doubt.  By  the  statute  cited, 
several  charges  against  any  person  for  the 
same  act  or  transaction,  or  for  two  or 
more  acts  or  transactions,  connected  to- 
gether by  time,  place,  occasion,  nnd  other 
circumstances,  as  are  tlie  charges  con- 
tained in  the  Indictment  under  cnns1<lera- 
tlon,  may  and  most  be  joined  by  different 
counts  In  the  fame  indictment.  The  first 
exception  to  the  Indictment  of  the  present 
caso  falls,  therefore,  by  tbe  highest  exer- 
cise of  legislative  authority.  It  fails  also 
by  the  decisions,  wblch  both  sides  admit 
to  be  most  Instructive,  If  not  authorita- 
tive, in  the  present  case. 

Where  different  offenses  are  Joined  in  the 
same  indictment  by  different  counts,  the 
misjoinder,  if  there  is  one,  must  be  pre- 
sented to  the  court  before  trial  by  demur- 
rer. People  V.  Gamett,  29  Oal.  622.  If  this 
Is  omitted,  the  verdict  on  either  count  will 
not  be  disturbed.  lo  the  futile  demurrer 
filed,  argued,  and  overruled  in  the  present 
case,  misjoinder  of  two  different  offenKes 
in  the  Indictment  was  not  one  of  the  errora 
Bpecifled.  In  People  v.  Garnett.  29  Ciil. 
622,  already  cited,  It  was  declared  by  the 
court,  Sanderson,  J.,  "that  tbe  oiijection 
that  two  different  offenses  are  Included  In 
tbe  same  Indictment  must  be  made  by  de- 
murrer brfore  trial.  Taken  in  the  present 
case,  on  motion  In  armstoIJudgment.it 
was  too  late,  us  held  In  People  v.  Shot- 
well,  27  Cal.  894. "  In  the  latter  case  it  was 
ruled  that  this  error,  if  one,  must  be  pre- 
sented on  demurrer.  It  cannot  properly 
be  considered  on  motion  In  arrest  of  Judg 
ment.  Such  Is  unquestionably  the  law  of 
California.  Neither  on  this  nor  on  theoth- 
er  points  made  by  the  counsel  for  the  ap- 
peal do  the  cases  cited  by  him  from  that 
state  sustain  him.  To  the  same  effect  is 
Whart.  Grim.  Law,  §§  414,  422.  referred  to 
In  the  last  case,  cited  above.  -Finally,  we 
may  cite,  as  decisive  ot  tbe  present  case, 
from  the  Code  proceedings  In  criminal 
cases  as  follows:  "Sec.  569.  Neither  a  de- 
parture from  the  form  or  mode  prescribed 
by  this  chapter,  in  respect  to  any  plead- 
ings or  prDceedlnjr,  nor  an  error  or  mis- 
take therein, shall  renderthe  same  Invalid, 
unless  Itactually  pi-ejudiced  the  UefeiicJunt, 
or  tended  to  bis  prejudice.  In  respect  to  a 
substantial  right." 

The  8t>cond  error,  as  It  Is  alleged  to  be 
in  tbe  opinion  of  the  court,  was  "the  deliv- 
ery of  an  oral  charge  to  the  jury  when  the 
same  should  have  been  In  writing,  the  de- 
fendant not  having  waived  his  right  to 
have  ItsoglTen."  The  departure  from  the 
law  In  the  ttirms  ot  tbls  statement  has  al- 
ready been  referred  to.  The  record  does 
not  show  thnt  the  charge  was  not  in  writ- 
ing, nor  does  At  show  a  request  on  the  part 
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uf  the  defendant  to  have  the  charge  delt  v- 
ered  in  writing,  or  read  Irom  a  written 
manuBcript.  The  truth  is.  the  chargewae 
in  writing  when  delivered,  and  with  the 
evidence  was  occasionally  referred  to  In 
its  delivery,  though  nt^ther  was  read 
throughont.  No  exception  was  made  at 
the  time,.elther  to  the  charee  or  to  the 
manner  ol  its  delivery.  The  reasons  for  a 
new  trial  were  filed  by  defendant's  counpel 
three  days  after  the  delivery  of  the  charge 
of  the  judge.  The  second  of  tiiese  is  as 
follows :  "  The  court  erred  In  not  charging 
the  jury,  as  requested  by  the  defendant,  in 
writing."  This,  however,  is  an  exception 
to  the  charge  of  the  Judge  in  not  affirming 
the  written  charges  of  the  defendaut,  as 
so  presented  by  him,  aud  not  a  declaration 
that  the  charge  was  nut  itself  in  writing, 
nor  the  assertion  that  a  reque«t  was 
made  that  the  charge  Bbonld  be  delivered 
in  writing,  or  otherwise  than  it  waii. 
That  the  charge  was  in  writing  when  de- 
livered isnowhere  denied.  Norequestwas 
made  to  read  It.  nor  does  the  record  or 
any  contemporaneous  act  sbuw  It.  The 
error  anHigned  was  suggested  by  some  cases 
decided  in  California  uuderiegal  provisions 
radically  different  from  those  of  Arisonu. 
Our  law  on  this  subject  has  been  cited, 
and  may  be  recited  here.  It  Is  as  follows : 
"Thechargps  of  the  court  to  the  Jury  shall 
be  In  writing,  signed  by  the  Judge,  and 
Held  with  the  papers  in  the  case,  unless 
the  defendant  consent  In  open  court  lor 
the  charges  to  be  delivered  verbally." 
The  law  of  California  on  the  same  subject 
is  as  follows,  (Criminal  Practice  Act.  §  362. 
cl.6:)  "Thechargeshall  bereduced  to  writ- 
ing before  It  is  given :  and  in  no  case  shall 
apy  charge  or  instructions  be  given  to  the 
Jury  otiierwise  than  In  writing,  unless  by 
the  mutual  conseutof  thepartlee."  These 
two  legal  provisions  areradically different, 
and  tliey  must  necessarily  give  rise  to 
Judgmeata  and  dedaloas  entirely  different; 
and  yet  the  decisions  made  in  California, 
under  a  law  thus  shown  to  be  wholly 
different  from  our  own,  are  all  that  are 
invoked  in  fixing  the  law  of  Arizona.  Its 
letter,  its  contexts,  Its  reason,  are  all 
abandoned  tor  Judgments  made  there,  un- 
der a  Code  whose  mandates  are  so  differ- 
ent from  that  which  prevails  here.  Are 
we  here  to  administer  law  of  California 
or  the  law  of  Arizona? 

If  the  law.  of  Arizona  Is  to  be  adminis- 
tered as  a  whole,  no  exception  can  be  made 
to  the  charge  of  the  Judge,  whether  oral 
or  written,  filter  It  is  delivered,  and  the 
Jury  has  retired.  It  the  law  of  Arizona  Is 
nut  to  be  administered  as  a  whole,  what 
part  of  it  Is  to  be  disregarded  orexpnuged 
by  tliose  who  have  been  sworn  to  Its  ob- 
servance as  we  have  been  ?  Section  402  of 
our  Law  of  Proceedings  In  Criminal  Cases 
i-eads  as  follows:  "On  the  trial  of  an  In- 
dictment, exception**  may  be  taken  by 
the  defendant  to  a  decision  of  the  court 
upon  matter  of  law  in  any  of  the  folio w- 
ingcases:  (1)  In  allowing  a  challenge  to 
the  panel  of  the  Jury,  or  to  an  individual 
Jaror,  lor  an  Implied  bias.  (2)  On  admit- 
ting witnesses  or  testimony.  (8)  In  ad- 
mitting or  rejecting  witnesses  or  testi 
mony,  or  in  declaring  any  question  of 
law  not  «  matter  of  discretion,  or  in 


chatting  or  Instructing  the  jury  upon  the 
law  on  the  trial  of  the  Issue. "  AU  these 
exceptions  msy  be  made  by  the  defendant 
alone.  "  Exceptions,  however,  may  be 
taken  by  the  prosecuting  officer  on  behalf 
of  the  territory  to  a  decision  of  the  court, 
upon  matter  of  law,  in  any  of  the  cases 
specified  In  the  third  division  of  the  pr^ 
ceding  section.**  There  is  but  one  other 
c'ass  of  exceptions  .known  to  our  criminal 
practice  arising  betore  the  Jury  retires ; 
and  that  is  the  class  of  exceptions  which 
occur  on  written  charges,  presented  by 
either  party,  to  be  allowed  or  disallowed 
by  the  judge,  and  to  be  by  him  Indonted. 
These  are  made  part  of  the  record  by  sec- 
tion 407  of  the  title  last  above  cited,  and  as 
such  they  go  up  on  appeal,  without  t>elng 
embodied  in  any  bill  of  exceptions.  Re- 
turning to  section  403  of  the  same  title, 
what  part  of  it  can  be  disregarded  or  ex- 
punged by  this  or  any  other  court  of  Ari- 
zona? This  court,  however,  it  is  submit- 
ted, proposes,  in  its  written  opinion  in  the 
present  case,  to  disregard  the  first  clause 
of  it,  which  i-eads,  "On  the  trial  of  an  In- 
dictment, "  and  which  fixes  the  time  and 
occasion  when  exceptions  are  to  be  made. 
Dnalded  and  unexplained  by  any  other 
rale,  this  clause  would  seem  to  have  been 
embodied  In  our  Code  for  some  purpose, 
and  that  the  one  which  It  literally  ex- 
presses. There  are  two  well-known  rules, 
one  of  construction,  and  the  other  of  posi- 
tive practice,  which  aid  us  to  determine 
tills.  Oneis.thatof  every  law  all  its  parts 
are  to  be  so  construed  as  to  co-operate  in 
Its  general  design.  The  otherisasold.per- 
haiM.  as  trial  by  Jury,  and  it  Is  this:  Ex- 
ceptions to  the  charge  of  the  Judge  shall 
be  made  before  the  Jury  leave  the  box,  or 
not  at  all,  that  the  error  which  the  excep- 
tion suggest,  if  any,  may  be  corrected  at 
the  time.  Neither  party  nor  counsel  la 
allowed  to  conceal  his  exception,  and 
then  take  advantage  of  it,  if  the  reanlt  olt 
the  trial  should  be  against  bim.  Sections 
404—406  of  the  same  title  support  this 
conclusion,  and  show  for  what  purpose 
the  charge  of  the  Judge  is  requlrea  to  be  in 
writing.  These  sections  d^-clare  that  the 
bill  of  exceptions,  containing  so  much  of 
the  evidence  as  Is  necessary  to  explain  the 
law,  and  no  more,  shall  be  signed  by  the 
Judge  within  10  days  after  the  trial,  and 
shall  be  filed  with  the  clerk  as  soon  as 
signed.  This  shows  that  the  only  reason  for 
requiring  the  ciiarge  to  be  In  writing  is  to 
aid  counsel  and  court  to  settle  t^e  bill  of 
exceptions.  If  the  first  clause  of  section 
402,  which  reads,  "On  the  trial  of  an  In- 
dictment," and  wlilch  refers  to  all  of  the 
sections  which  follow  it,  especially  the 
taking  of  exceptions,  means  anything,  it 
is  that  by  law  no  exception  to  the  charge 
of  the  Judge,  after  the  Jury  has  retii-ed, 
can  be  allowed.  The  conclusion,  there* 
lore,  is  that  the  exception  to  the  manner 
<»f  delivering  the  charge  was  made  too 
late,  and  rannot  avail  to  disturb  the  Judg- 
ment In  the  present  case.  In  support  of 
the  same  conclusion  are  the  cases  cited. 
People  V.  ChuiiK  Lit.lT  Cal.  320;  People  v. 
Gareta,  ^  Cal.  .'iSl;  People  v.  Shuler,  28 
Cai.  490.  The  charge  was  in  writing  when 
delivered,  and  could  have  been  produced 
to  verify  the  correctness  of  its  delirery,  as 
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well  aa  for  tbe  parposes  of  exception,  aud 
settlement  of  exceptions,  then  or  there- 
lifter.  I  think  the  jadgmeut  ought  not  to 
be  reversed. 


(ST  Cftl.  4») 

UCBAMM  et  al.  V.  Southern  PAa  B.  Co. 

(No.  14,026.) 
(Supreme  Court  of  California.-  Jan.  B,  1891.) 
Appbaju— Review— Nbw  Triu,. 
Where  the  motion  for  a  new  trial  sets  out, 
among  other  grounds,  irregularities  In  the  pro- 
ceedings, and  the  Insufficiency  of  the  evidence, 
the  order  of  the  trial  coart  granting  it  will  not  be 
disturbed  on  appeal,  though  no  errors  of  law  were 
oommitted  at  the  trial. 

Department  2.  Appeal  from  superior 
conrt,  Lu8  Angeles  county;  Waltkb  Van 
Btke,  Judge. 

John  D.  Bicknell,  for  appellant.  Pep- 
per A  Lindenfeld  &nd  E.  C.  Bower,  for  re- 
spondent. 

McFabi.and,  J.     Thifl  is    an  action 
broDght  by  the  widow  and  children  of 
John  Scramm.  deceased,  to  recovpr  dam- 
ages for  bis  death,  which  Is  alleged  to 
have  occurred  on  the  railroad  track  of 
defendant,  and  to  have  been  caused  by  the 
negligence  of  defendant  and  Its  employes. 
The  jury  returned  a  verdict  for  defendant, 
and  the  court  below  granted  a  new  trial. 
From  the  order  granting  plaintiff's  mo- 
tion for  a  new  trial  defendant  appeals. 
Orders  of  trial  courts  granting  new  trials 
are  not  often  disturbed,  and  yet  when  it 
appears  that  such  an  order  was  granted 
through  misapprehension  of  tbe  law,  it 
should  be  revei*sed  as  readily  as  an  order 
refusing  a  new  trial.    But,  In  the  case  at 
bar,  it  is  impossible  to  know  the  reasons 
upon  which  tbe  order  was  based.  The 
grounds  of  tbe  motion   were  numerous, 
in<:ludlug  alleged  errors  in  ruling  upon  the 
ad  miesiblli  ty  of  evidence,  and  upon  Instruc- 
tions to  the  Jui7;  Insufficiency  of  tbe  evi- 
dence to  Justify  the  verdict,  and  that  It  is 
against  law;  and  misconduct  and  Irreg- 
ularity in  the  proceedings  of  the  court 
and  jury.   The  order  of  the  court  merely 
grants  the  motion  In  general  terms.   If  It 
conld  be  said  that  the  motion  rested  en- 
tirely on  snppcned  errors  In  giving  or  re- 
lasing  Instructions  to  the  Jury,  It  might  be 
well  urged  that  the  order  should  be  re- 
versed ;  for  there  were  certainly  no  errors 
committed  in   that  retrard  againut  the 
plaintiffs.   They  were  as  favorable  (if  not 
moreso)to  plaiotiffs  as  they  could  have 
been  reasonably  expected  under  the  law 
as  establish*^  In  this  state  upon  the  sub- 
jects embraced  in  the  Instructions;  and,  tf 
-there  was  any  error  committed  on  this 
point,  there  was  none  of  which  plaintiffs 
atiuuid  complain,  and  we  see  no  other  er- 
rors of  law  sutficlent  to  warrant  a  new 
trial.   But,  if  the  court  granted  tbe  mo- 
tion on  the  ground  of  InsufQciency  of  evi- 
dence to  justify  the  verdict,  (as  it  may 
bare  done,)  we  are  not  prepared  to  say 
that  in  su  doing  It  grossly  abused  Its  dis- 
cretion.  Moreover,  tbe  point  as  to  the  Ir- 
regularity of  the  prcceedlngs  may  have 
had  weight  with  the  court.    A  number  of 
written  instructions  which  had  been  asked 
and  refused,  and  hud  been  indorsed  by  tbe 
Jadge  "Not  given,"  w^t  to  the  Jury  with 
v.25F.no.8— 31 


those  that  were  given.  This,  of  course, 
was  irregular,  ai^d  wrong;  but  such  an 
Irregularity  would  not  always  warrant  a 
court  In  setting  aside  a  verdict,  fur  It 
might  api>ear  that  It  probably  did  no 
harm.  In  the  case  at  bar,  however. 'the 
court  might  have  thought  that  harm  was 
done.  For  instance,  there  was  a  con- 
tested Issue  of  fact,  whether  or  not  there 
was  a  "crossing"  at  the  place  where  the 
accident  occurred ;  and  on  an  instruction 
referring  to  that  matter,  the  Judge  bad  In- 
dorsed "Not  given,  not  shown  to  be  a 
crossing."  And  the  Judge  may  have 
thought  that  this,  and  also  the  refusal  of 
other  instructions,  might  have  been  taken 
by  the  jury  as  the  expression  of  his  opin- 
ion on  questions  of  tact.  He  is  presumed 
to  have  been  better  acquainted  with  the 
whole  case  than  this  court,  and  to  have 
known  better  what  might  have  influenced 
the  jury.  While,  therefore,  upon  the  case 
as  we  see  It,  we  may  not  be  very  strongly 
Impressed  with  tlie  conviction  that  it  was 
the  duty  of  the  court  below  to  set  aside 
tbe  verdict,  still,  we  do  not  feel  It  to  be 
our  duty  to  set  aside  the  order  of  the 
conrt.  That  cunrpe  is  rarely  taken  here, 
except  wberi  the  questions  raised.  Involve 
isHues  of  law  alone.  Order  appealed  from 
affirmed. 


J. 


We  concur:  Thornton,  J. ;  Sharpstein, 


  (87  Cal.  318) 

Pbople  v.  Powell.   (No.  20,6»8.) 
(Siipreme  Court  of  California.   Jan.  4,  1891.) 

CONSTtTUTIONAL  L*W  —  JURT  OP  THE  VlCINAO's — 

MURDBS — EVTDENCB, 

1.  Pen.  Code  Cal.  $  1033,  as  amended  by  Act 
March  9,  1887,  (Sess.  Laws  Cal.  18S7,  p.  61,)  pro- 
viding that  the  state  may  have  a  change  of  venue 
in  a  mminal  action,  "on  tbe  application  of  the 
district  attorney,  on  tlie  ground  that  from  any 
cause  no  Ju^oan  be  obtained  for  the  trial  of  de- 
fendant In  the  county  where  tbe  action  Is  pendinfL**,, 
is  void,  being  In  conflict  with  Bill  of  Rights  CU. 
8  7,  providing  that  "the  right  of  trial  by  ]ury 
shall  be  secured  to  all  and  remain  inriolate, "  the 
right  secnred  being  the  right  to  trial  bya  Juryot 
the  vicinage  as  it  existed  at  common  law. 

a.  On  trial  for  murder,  where  there  Is  evi- 
dence that  deferdant  believed  deceased  to  be 
armed  at  the  time  he  shot  him,  the  prosecution 
may  prove  that  as  a  matter  of  fact  deceased  wus 
not  armed,  but  it  cannot  show  that  ho  was  not  in 
the  habit  of  carrying  arms,  and  had  refused  to 
go  armed  that  day. 

&  Evidence  of  conrersadons  not  had  in  de- 
fendant's presence,  nor  in  any  way  brought  home 
to  him.  Is  inadmissible. 

4.  Defendant  may  show  that  before  the  shoot- 
ing he  was  told  that  deceased  was  a  dangerous 
man,  as  the  evidence  tends  to  substantiate  the 
plea  of  self-defense,  but  he  cannot  show  that  he 
was  told  to  "look  out"  for  dec-eased. 

6.  Private  counsel  may,  with  the  consent  of 
the  trial  court,  assist  the  district  attorney  in  the 
prosecution^  and  may  make  the  entire  argumei|tt.i 
if  the  district  attorney  so  desires,  and  the  court 
assents. 

6.  After  the  homidde  has  been  established 

by  the  state,  It  does  not  then  devolve  on  defend- 
ant to  prove  by  a  preponderance  of  evidence  that 
the  killing  was  Justifiable  or  only  manslaughter. 
TnosNTON,  J.,  dissenting. 

Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt* 
Judge. 

George  C.  Boas  and  Oeorge  Knight, 
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for  ftppellant.  George  A,  Jobomn^  Atty. 
OeD.,  S.  N.  Deaprey,  S.  M,  Sboitiidget 
and  S.  f.  Flttpa  trick,  for  the  People. 

WoKKB,  J.  Tfae  appellant  was  charged 
b7  information,  in  tbe  county  of  Kan 
Mateo,  witb  the  crime  of  murder,  alleged 
to  have  been  committed  in  that  county. 
He  wastwice  tried  in  said  county,  and  the 
Jury  failed  to  agree  upon  a  verdict  at  each 
trial.  Without  any  effort  made  to  pro- 
cure a  third  Jury,  the  district  attorney 
moved  the  court  under  ucctiun  103S  of  the 
Penal  Code  for  a  chaufre  of  venue  to  an- 
other county.  Tfae  material  part  of  the 
application  was  asfollows:  "Seld  district 
attorneji  on  behalf  of  the  people  of  the 
state  (H  California,  hereby  makes  applica- 
tion to  said  court  tor  a  change  of  venue 
from  Bald  county  of  San  Mateo,  to  some 
convenient  county,  of  the  above  case  uf 
the  People  of  the  State  of  California  v. 
Llewellyn  A.  Powell,  on  the  grounds  an<l 
for  the  reasons  that  a  fair  and  impartial 
Jury  cannot  be  obtained  for  the  trial  of 
said  case  in  said  county  of  San  Mateo, 
the  same  being  the  county  where  said  ac- 
tion is  now  pending;  and  hereby  states 
the  following  facts  and  causes  for  makiiii; 
said  application,  viz.:  That  tlie  above- 
named  defendant  Is  charged,  by  informa- 
tion, filed  In  said  snperior  court  of  said 
connty  of  San  Mateo,  with  the  crime  of 
murder,  alleged  to  have  been  committed 
in  the  month  of  November,  1887,  in  Ictllln^, 
in  eaid  county,  at  said  time,  one  Ralph 
g.  Hmith;  that  said  defendant  has  had 
two  trials  in  said  superior  court,  on  said 
charge;  that  the  first  trial  was  had  In 
April,  1888,  and  tbe  second  trial  in  Au^uBt. 
18S8;  that  at  said  first  trial,  there  were 
summoned  from  all  parts  of  said  connty, 
to  appear  before  said  court,  to  serve  as 
Jurors  In  eaid  case,  72  citizens,  and,  of 
said  number,  67  were  examined  before  a 
Jury  could  be  obtained  In  snid  case;  that 
at  said  second  trial,  there  were  summoned 
from  all  paits  of  said  county,  to  apiiear 
before  said  court,  to  serve  as  Jurors  In 
said  case,  184  citizens,  and  of  said  number 
17;t  were  examined  before  a  Jury  could  be 
obtained  to  try  said  case;  that  said  coun- 
ty Is  small  in  size  and  population,  and  a 
large  number  of  its  citizens,  whose  names 
appear  upon  its  assessment  roll,  are  Ital- 
ians and  Portuguese,  and  are  disqualified 
from  serving  as  Jurors,  la  consequence  of 
not  underRtaudlng  the  English  language; 
that  also  a  large  number  of  those  citizens, 
whose  names  appear  upon  the  assess- 
ment roll  of  said  county,  live  in  the  city 
and  county  of  San  Francisco,  and  are 
therefore  not  liable  to  Jury  duty  In  said 
connty  of  San  Mateo;  that  said  case 
was  so  horrible  in  Its  nature  that  it  at- 
tracted the  attention  of  the  people  of,  and 
has  been  fully  discussed  in  alt  parts  of,  said 
county  of  San  Mateo;  that  said  case  has 
also  been  discussed,  more  or  lees,  by  the 
citizens  summoned  to  appear  to  serve  as 
Jurors,  as  aforesaid :  that  there  are  two 
local  weekly  newspapers  In  said  connty, 
having  a  general  circulation  therein,  and 
the  newspapers  of  the  city  and  connty  of 
San  Francisco  alsi)  have  a  wide-spread 
circulation  throughout  said  county  of  San 
Mateo,  and.  by  and  through  the  columns 


of  tbe  liewspapen  aforesaid,  the  facta  of 
said  case,  and  the  trials  thereof,  have  been 
fully  discussed  before  the  citizens  of  said 
county  of  San  Mateo.  For  the  reasons 
herein  set  forth  said  district  attorney 
says  that  a  fair  and  impartial  Jury  can- 
not be  obtained  to  try  said  ease  In  said 
county  of  San  Mateo,  and  said  district  at> 
torney  therefore  prays  that  eaid  court 
make  an  order  transferring  said  action 
of  the  People  of  the  State  of  Caliromla  n. 
Llewellyn  A.  Powell,  now  pending  In  said 
court,  as  aforesaid,  to  some  convenient 
couutyfreefrom  likeobjectlons."  This  ap- 
plication was  supported  by  the  following 
afHdavlt  of  the  district  attorney:  "Geoiw 
H.  Buck,  being  duly  sworn,  says  that  tie  Is 
the  district  attorney  of  said  county  of  San 
Mateu,  and  is  the  same  person  who  made 
and  signed  the  foregoing  application; 
that  as  such  district  attorney  he  makes 
said  application ;  that  he  has  read  said  ap- 
plication, and  knows  the  contents  thereof, 
and  that  tbe  same  Is  true  of  his  own 
knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  informa- 
tion and  liclicf.and  as  to  those  matters  he 
believes  it  to  be  true."* 

In  addition  to  this  affidavit  there  were 
others  by  cltirens  of  said  county.  In 
which  each  of  the  aftlants,  after  alleging 
his  resldeni'e  In  the  connty,  and  acquaint- 
ance with  the  people  thereof,  allefi^eU  that 
he  knew  the  ct)ntents  of  the  afTldavlc  of 
the  district  attorney,  and  that  "said  afB- 
davit  is  well  founded  and  true."  The  aa- 
sessor  of  the  county  also  made  attidavit 
that  he  had  examined  the  last  assessment 
of  thecouuty.  and  that  there  were  about 
600  personsamong  those  whose  names  ap- 
peared on  the  assessment  roll  who  had 
theueceHsaryquallflcatlonsand  were  com- 
petent to  serve  as  Jurors  of  said  county. 
The  sheriff  of  thecounty  also  made  the  fol- 
lowing affidavit  In  support  of  the  applica- 
tion: •*  W.  H.  KInne,  being  duly  sworn, 
says  that  he  is  now,  and  has  been  for 
more  than  two  yean*  past,  the  sheriff  of 
said  county,  and  that  at  the  two  trials 
of  the  above  case  in  said  county  he  sum- 
moned most  of  the  Jury  in  both  of  paid 
trials  of  said  case;  tbiitlndolng  so  he  was 
obliged  to  and  did  go  to  and  visit  all  partM 
of  said  county;  that  he  was  a  candidate 
for  re-election  at  the  last  election.  In  the 
fall  of  18S8,  for  the  offica  of  sheriff  of  said 
connty,  and  during  thecampaign  he  visited 
all  portions  of  said  county  many  times ; 
that  he  also  saw  many  people  of  and  from 
all  parts  of  said  county,  at  the  county- 
seat,  to-wlt,  at  Redwood  City,  during  the 
past  year;  that  he  has  had  an  opportuni- 
ty to  and  has  discussed  the  merits  of  the 
case  of  the  People  of  the  State  of  California 
TS.  Llewellyn  A.Powell,  now  pending  In 
said  superior  court,  and  that  he  und^ 
stands  the  feeling  of  the  people  In  regard 
to  said  case,  and  has  often  beard  them  ex- 
press their  opinion  about  said  case;  that 
from  such  expression  of  the  people  so  in- 
terviewed, hesays  that  a  fair  and  impartial 
Jury  cannot  be  obtained  to  try  said  ccuse 
In  said  connty." 

The  defendant  objected  to  tbe  granting 
of  the  change  of  venue,  and  In  opposition 
to  the  application  therefor  filed  the  afBda- 
Tit  of  one  of  bis  attorneys,  and  17  other 
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dtisens  ol  p»»  connty,  to.  the  effect  that 

t&ey  were  resldeota  ot  the  coonty,  and 
knew  many  ot  the  other  reeldents  there- 
ol,  and  tbat  In  tbeir  opinion  a  fair  and 
Impartial  Jury  could  be  obtained  in  eald 
county  to  try  the  defendant.  The  appU* 
cation  was  granted,  and  the  venue 
changed  to  the  city  and  county  of  San 
f^aocieco.  When  the  cane  reached  that 
connty,  the  defendant  objected  to  being 
tried  therein,  on  the  grounds.  In  aubatance, 
that  the  offense  was  charged  to  hare  been 
committed  in  the  cuanty  of  San  Mateo; 
that  the  superior  court  of  tbat  county 
alone  had  Jurisdiction  to  try  the  defend- 
ant; aud  that  the  court  of  the  city  and 
county  of  San  Francisco  had  do  Jurisdic- 
tion in  the  matter;  and  moved  that  the 
case  be  remanded  tu  tbe  county  of  San 
Mateo  for  trial.  The  objection  aud  mo> 
tion  were  overruled,  the  defendant  put 
upon  his  trial,  convicted  ot  manslaughter, 
and  sentenced  to  the  Btate>prlson  for  tbe 
terra  of  10  years.  He  moved  for  a  new 
trial,  which  was  denied,  and  now  appeals 
to  this  court.  The  change  of  venue  was 
granted  under  section  1033  of  the  Penal 
Code,  as  amended,  which  provides:  "A 
criminal  action  may  be  removed  from  the 
coDrt  In  which  it  Is  pending.  •  »  «  Sec- 
ond. On  the  application  of  tbe  district  at- 
torney, on  the  ground  that  from  any  cause 
no  Jury  can  be  obtained  forthe  trial  of  the 
dtfendant,  in  the  connty  where  the  action 
Is  pending." 

The  appellant  contends,  first,  that  this 
section  of  the  Code,  so  far  as  It  authorizes 
a  cbange  of  venue  on  the  application  ot 
the  district  attorney  without  the  consent 
ot  the  defendant,  Is  in  conflict  wlthsectlon 
7  ol  the  bill  ot  rights  contained  in  the 
constitution  of  this  state,  which  provides: 
"The  right  of  trial  by  Jury  shall  besecured 
to  alt,  and  remain  Inviolate."  The  precise 
point  urged  upon  us  is  tbat  the  effect  of 
this  clause  in  the  bill  nf  ri^bts  Is  to  pre- 
serve and  continue  in  force  the  right  ot 
trial  by  Jury  as  It  existed  at  common  law, 
and  that  the  common-law  right  was  to  a 
trial  by  a  jury  selected  from  the  vicinage 
or  county.  This  calls  upon  us  to  deter- 
mine— First,  what  the  common-law  right 
of  trial  by  Jury  was ;  and,  second,  whether 
or  not  the  right  is  the  saioe  underonr  con- 
Ktltutlon.  .  We  think  the  common-law 
light  of  trial  by  jury  Is  clearly  and  deflnlte- 
ly  stated  by  Mr.  Blackstone  in  his  Com- 
mentarlee  (book  4,  p.  350)  as  follows: 
*•  When,  therefore,  a  prisoner  on  his  ar- 
raignment has  pleaded  not  guilty,  and  for 
bts  trial  hath  put  himself  upon  the  conn- 
try*  which  country  the  jury  are,  the  sher- 
Jlf  ot  the  county  must  return  a  panel  of 
Jurors,  llberos  et  legates  hoiuiaes,  de 
vtcineto;  that  is,  freeholders,  without 
jaat  exception,  and  of  the  visoe  or  neigh- 
borhood ;  which  is  interpreted  to  be  of  the 
county  where  the  fact  is  committed. " 
And  Mr.  Cooley,  in  bis  work  on  Constitu- 
tional Limitation,  (5th  Ed.,  p.  Sd2,)  says: 
"The  jury  must  also  be  summoned  from 
tbe  vicinage  where  tbe  crime  is  supposed 
to  have  been  committed."  Again,  in 
Story  on  the  Gonstttntion :  "  By  tbe  com- 
mon law,  the  trial  ot  all  crimes  is  required 
-to  be  in  the  county  wht^re  they  are  com- 
mitted.   Nay,  it  originally  carried  its 


Jealousy  stiU  further,  and  required  that 
the  lury  Itself  should  come  from  the  vici- 
nage of  the  place  where  the  crime  was  al- 
leged to  h«ve  been  committed.**  Story, 
Const.  §§  1769. 1779,  1781,  1791.  See,  also, 
Swart  V.  Kimball, 43  Mich.  448, 5N.W.Bep. 
635.  There  can  be  no  doubt  that  such  was 
the  common-law  right  of  trial  by  -Jury. 
We  are  led  to  inquire,  therefore,  whether 
the  same  right  is  given  or  preserved  byunr 
constitution,  and,  if  so,  whether  the  ttec- 
tion  of  the  Penal  Codcunder consideration 
is  In  conflict  with  this  constitutional  right. 
Our  constitution  does  not  define  the  right 
oi  trial  by  jury.  It  was  a  rlKht  then  exist* 
ing,  the  extent,  scope,  and  limitations  ol 
which  were  well  nndenitood,  and  the  con•^ 
stitutlon  simply  provides  that  such  right 
shall  be  secured  and  remain  inviolate.  It 
the  right  at  common  law  was  as  above 
stated,  there  can  be  no  qneetlnn  but  that 
an  act  of  legislature,  authorising  the  trial 
of  a  defendant  oat  of  the  connty  where  the 
offense  is  charged  to  have  been  commit- 
ted. Is  an  abridgment  of  the  right,  and  ior 
that  reason  void.  Such  statues  have  been 
almost  uniformly  condemned  as  unconsti- 
tutional In  other  states.  EClrk  v.  State,  I 
Cold.  344;  Wheeler  v.  State.24  Wla.52;  Os- 
born  V.  State,  24  Ark.  629:  State  v.  How- 
ard, 81  yt.414;  Ex  parte  Elvers.  40  Ala. 
712;  State  v.  Knapp,  40  Kan.  148, 19  Pae. 
Kep.  728. 

It  is  contended  by  tbe  respondent  that. 
In  the  states.  In  which  these  cases  were 
decided,  the  constitutitm  provided  in  ex< 
press  terms  that  one  charged  with  crime 
should  be  entitled  to  atrial  by  a  jury  se- 
lected from  the  county  or  district  where 
the  offense  is  charged  to  have  been  com- 
mitted, and  therefore  tbe  statutes  referred 
to  were  in  direct  conflict  with  the  express 
requirements  of  the  constitution,  while  In 
this  state  the  constitution  contains  no 
such  requirement.  As  to  moat  of  the 
states,  the  fact  contended  for  Is  true,  but 
not  us  to  all  ot  them.  But  can  this  make 
any  difference?  Doesnot  our  constitution 
c<mfer  upon  a  defendant  charged  with 
crime  precisely  the  same  right,  althouKh 
not  expressed  In  terms?  We  have  seen 
that  this  was  the  well-understood  com- 
mon-law right.  This  court  bos  said,  that 
it  Is  this  same  right  that  is  held  inviolate 
by  our  constitution.  In  Kopplkus  v. Com- 
missioners, 16  Cal.  254,  in  discussing  the 
effect  ot  this  constitutional  provision,  this 
court  said:  ''The  provision  of  the  consti- 
tution that  'the  right  ot  trial  by  Jiirysfaall 
be  secured  to  all  and  remain  Inviolate  for- 
ever,* applies  only  to  civil  and  criminal 
cases  In  which  an  issue  of  tact  is  joined. 
The  language  was  used  with  reference  to 
the  right  as  It  exists  at  common  law.  It 
Is  true  that  the  civil  law  was  in  force  in 
this  state  at  the  time  ot  the  adoption  of 
the  constitution,  bnt  its  Iramera  were, 
with  few  exceptions,  from  states  where 
common  law  prevails,  and  where  the  lan- 
guage used  has  a  well-defined  meaning. 
The  people  who.  by  their  votes,  adopted 
the  constitution,  at  least  a  vast  majority 
ot  them,  were  also  from  countries  where 
the  common  law  Is  In  force,  and  they 
looked  upon  tbe  right  secured  as  the  right 
there  known  and  there  bcid  inviolate.  It 
is  in  this  commun-law  sense  that  the  lam- 
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nruaK»  htu  always  been  regarded  by  tbe 

coarts  of  this  state.  It  Is  a  rlg^ht  'eecnred 
to  all,'  aod  Mnrlolate  forever,'  in  caeea  In 
which  It  is  exercUed  In  the  administration 
of  Justice  according  to  tbe  eonrse  of  the 
roinmon  Inw,  aa  that  law  Is  nnderstood 
In  the  several  states  of  tbe  Union. "  See, 
also,  CasBldy  t.  SulllTan.  G4  Cal.  266.  It 
In  tme,  the  question  before  the  court.  In 
the  cases  cited,  was  as  tu  theclass  of  cases 
triable  by  Jury;  but  the  lanjfuaffe  used 
would  hare  been  Jimt  as  appropriate  and 
applicable  If  the  question  now  before  us 
had  been  underconslderatlon.  Mr.  Cooley, 
In  his  work  on  Constitutional  LImitatlonb, 
In  dlscus«lng  tbe  effect  of  such  a  constltu- 
tlonal  proTlston  as  ours,  says:  "Accusa- 
tions of  criminal  conduct  ure  tried  at  the 
common  law,  hy  Jury;  and  wherever  the 
rifihtto  this  trial  Is  guarantied  by  the 
constitution,  without  qualification  and 
restriction.  It  must  be  understood  as  re- 
tained In  all  those  cases  which  were  tria- 
ble by  Jury  at  common  law,  and  with  all 
tbe  common-law  Incidents  to  a  Jury  trial, 
■o  tar.  at  least,  as  they  can  be  regarded  as 
tending;  to  the  protection  of  tbO'  accused. 
•  •  •  Many  ol  the  incidents  of  a  com- 
mon-law trial  by  Jury  are  essential  ele- 
ments of  the  right.  The  Jury  must  be  In- 
different between  the  prisoner  and  the 
*  eommonwealth;  andtoaecare  Impartial- 
ly challenges  are  allowed,  not  only  for 
cause,  but  also  peremptory,  without  as- 
signing cause.  Tbe  jury  must  also  be 
summoned  from  the  vicinage  where  the 
crime  isaupposedto  have  been  committed; 
and  the  accused  will  thus  have  the  benefit, 
on  his  trial,  of  his  own  good  character 
and  standing  with  his  neighbors.  If  these 
he  has  preserved ;  and  also  of  such  knowl- 
edge as  the  Jury  may  possess  of  the  wit- 
ness who  may  give  evidence  against  falm. 
He  will  also  be  able,  with  more  certainty, 
to  secnre  the  attendnpce  of  his  own  wit- 
nesses." CooIey.Const.Um.  (5th  Ed.)3!W- 
893.  This  same  doctrine,  and  the  reasons 
for  upholding  It,  are  mom  fully  stated  by 
the  same  learned  author  and  Judge  In  tbe 
case  of  Swart  v.  Kimball, 43  Mtcb.  448,KN. 
W.  Kep.  6-15,  In  which  It  Is  said:  "The 
conRtltutlon  of  the  state  provides  that 
'tberl^ht  of  trial  by  Jury  shall  remain, 
bnt  shall  be  deemed  to  be  waived  In  all 
civil  cases,  unless  demanded  by  one  ol  the 
parties  In  such  manner  a»  shall  be  pre- 
scrilied  by  law.'  Articles. §27.  The  right 
Is  to  remain.  What  right?  Plainly  the 
right  as  It  existed  before,— the  right  to  a 
trial  byjurj  aalt  had  become'knuwn  to 
the  previous  Jurisprudence  of  the  state. 
Underwood  v.  People,  32  Mich.  1.  The 
right  is  not  described  here;  it  Is  not  said 
what  shall  be  its  incidents;  It  Is  men- 
tioned as  something  well  known  and  un- 
derstood,undera  partlcutarname;  and  by 
Implication,  at  lenst,  even-  a  waiver  of  its 
ailvantagcs  is  forbidden.  If  the  accused 
himself  cannot  waive  them,  plainly  the  leg- 
islature cannot  take  them  away.  Thenext 
section  of  the  constitution  repeats  the 
guaranty  of  this  method  of  trial  'in  every 
criminal  prosocntton,'  and  nothing  is  bet- 
ter settled  on  tbe  authorities  than  that 
the  legislature  cannot  take  away  a  single 
one  of  Its  BubstaiitlBl  and  beneficial  inci- 
dents; (Opinions  uf  Justtees,  41  M.  H.  550; 


Ward  T.  People,  HO  Mich.  118;)  and  ev«i 

the  accused  cannot  waive  any  one  of  the 
essentials.  Work  v.  State,  3  Ohio  fit.  296; 
CancemI  v.  People,  18  N.  T.  128;  Hill  v. 
People,  16  Mich.  351;  Allen  v.  State,  54  Ind. 
461.  Now  that  In  Jury  trial  It  Is  Implied 
that  the  trial  shall  be  by  a  Jury  of  the 
vicinage  is  familiar  law.  Blackstone  says 
that  tne  Jnrors  must  be  *  of  the  vtane  or 
neighborhood,  which  Is  Interpreted  to  be 
of  the  county  where  the  act  Is  commit- 
ted.* 4  Comm.  850.  This  Is  an  old  rule 
of  the  common  law,  (2  Hawk.  P.  C.  c. 
40;  2  Hale,  P.  C.  264;)  and  the  rule  was  so 
strict  and  Imperative  that  It  an  offense 
was  committed  partly  in  one  county  and 
partly  In  another,  the  offender  was  not 

funishahle  at  all,  (2  Hawk.  P.  C.  c.  ^; 
Chit.  Crim.  Law,  177.)  This  ovemlcety 
was  long  since  dispensed  with,  but  tbe 
old  rule  has  In  the  main  been  preserved 
in  its  integrity  to  this  day.  It  is  true  that 
parliament,  as  the  supreme  power  of  the 
realm,  made  some  exceptions,  which  are 
enumerated  by  Mr.  Chltty  In  his  treatise 
on  Criminal  Law,  (Tolome  1,  p.  179,]  the 
chief  of  these  being  cases  of  supposetl 
treason  or  misprision  of  treason  exam- 
ined before  the  privy  council,  and  wblcb 
under  the  statute  of  Hen.  VIII.  might  be 
tried  In  any  county,  and  offenses  of  the 
like  character  committed  ont  of  the  realm, 
and  which  by  a  statnte  of  the  same 
arbitrary  reign  were  authorized  to  bo 
tried  In  any  county  In  England.  But  It  li* 
well  known  that  the  existence  of  such 
statutes  with  the  threat  to  enforce  them 
was  one  of  the  grievances  which  led  to 
the  separation  of  the  American  colonies 
from  the  British  empire.  If  they  were  for- 
bidden by  theonwrittea  constitutlun  of 
England,  they  are  certainly  anautborlscd 
by  the  written  constitutions  of  the  Ameri- 
can stateH.  In  which  the  utmost  pains  have 
been  taken  to  preserve  all  the  securities  of 
Individual  liberty.  Ithns  been  doubted  In 
some  states  whether  it  was  competent 
even  to  permit  a  change  of  venue  on  the 
application  of  the  state,  to  escape  local 
paRRton,  prejudice,  and  Interest,  (Kirk  v. 
State,  1  Cold.  344;  Osbom  v.  State,  24  Ark. 
629;  Wheelerv.  St&tP,24  Wis.62;)  but  this 
mnybepressing  the  principle  too  far,  (State 
V.  Kobinson.  14  Minn.  447,  [Gil.  333;]  Gut 
V.  State,  9  Wall.  but  no  one  doubts 
that  the  right  to  a  trial  by  a  Jury  of  the 
vicinage  is  as  complete  and  certain  as  it 
ever  was,  and  that  In  America  It  Is  inde- 
feasible, (1  Blsh.  Crim.  Law,  2d  Ed..  § 
552;  Whart.  Crim.  Law,  §  277;  Pan!  v.  De- 
troit, 32  Mich.  108;  Ward  v.  People,  30 
Mich,  lltf.) "  This  case  was  decided  under 
a  constitutional  provision  the  same.  In 
effect,  as  our  own,  and  Is  directly  in  point. 

It  may  be  added  that  the  effect  of  hold- 
ing this  statute  to  be  unconstitutional  will 
be  tn  render  It  necessary,  in  a  case  where 
no  Jury  can  be  obtained  In  the  county, 
that  a  defendant  be  discharged  or  held  In 
confinement  for  an  Indefinite  time  until 
such  changes  take  place  In  the  county 
that  a  Jury  can  be  had:  bnt  we  cnnnot 
take  away  ft'om  the  defendant  a  right  con- 
ferred upon  him  by  the  constltation,  on 
the  mere  ground  that  such  a  result  may 
follow  In  rare  cases.  The  right  is  one 
which  has  always  been  regarded  as  of 
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great  Importance,  and  has  been  preserved 
end  continued  In  force  by  the  constitution 
of  the  United  States,  and  perhaps  by  the 
conBtltations  of  every  state  In  the  Union. 
II  it  be  allowed  that  the  lef^alatnre  can 
iHreak  Id  npon  tlito  right  and  take  It  away 
or  abrldjB^  It  on  the  groand  and  for  the 
reason  stated  In  theetatote  under  consid- 
eration, it  most  be  admitted  that  it  may 
do  so  for  other  reasons,  and  thus  the 
right  guarantied  by  the  constitution  will 
be  subject  to  modification  at  the  will  <A 
the  legislature,  and  this  -cannot  be  con- 
ceded. We  are  convinced  that  the  section 
of  the  Penal  Code,  so  far  as  It  authorlne 
a  change  of  renneon  the  application  of 
the  district  attorney,  without  the  consent 
of  the  defendant.  Is  nneonatltuttonal  and 
▼old ;  that  the  change  of  venue  In  this  ease 
was  Improperly  granted;  and  that  the 
court  below  had  no  Jarlsdfctlon  to  try  the 
cause.  Bot  It  It  were  conceded  that  the 
statate  to  valid,  the  result  of  this  appeal 
mtwt  be  the  same.  The  application  for  the 
change  of  Tenae,  and  the  affidavit  in  sup- 
port of  it,  were  entirely  insufficient  to 
bring  this  case  xrlthtn  the  statute,  or  tn 
RUthorlte  a  change  of  the  place  of  trial. 
The  application  was  not  made  on  the 
ground  that  no  Jury  could  be  obtained  in 
the  county,  bat  because  a  fair  and  impar- 
tial Jnry  coald  not  be  obtained.  As  to 
what  will  constitute  a  fair  and  impartial 
jury,  there  may  be  many  dUferrat  opin- 
ions. The  statement  that  such  a  Jury 
could  not  be  obtained  was  the  statement 
(ft  a  mere  conclusion,  and  the  facts  did  not 
ithow  that  no  )nry  could  be  obtained. 
There  are  two  modes  provided  by  which 
a  defmdant,  or  the  people,  may  avoid  a 
trial  by  partial  or  unfair  Jurors,  vis.,  chal- 
lenges tor  canse,  which  exclude  all  per- 
sons from  the  Jury  who  are  legally  Incom- 
petent to  serve  as  such,  and  peremptory 
challenges,  by  which  a  party  may  relieve 
bimsell  of  Jurors  whom  he  believes  will 
not  be  fair  and  impartial  Jurors.  This  last 
kind  of  challenge  Is  limited,  and  it  may 
happen  when  a  party's  right  of  peremp- 
tory challenge  is  exhausted  there  may  re- 
main on  the  Jury  persons  who  are  not,  in 
bis  estimation,  or  in  fact,  fair  and  impar- 
tial, but  who  are  competent  Jurors.  The 
application  and  the  proof  to  support  it 
do  not  show  that  a  Jury  of  such  persons 
as  these  might  not  have  been  obtained. 
It  is  perfectly  clear  that  the  intention  of 
the  le^slature  was  to  make  a  distinction 
between  the  grounds  npon  which  the  peo- 
ple and  the  defendant  should  be  entitled 
to  a  change  of  venue.  The  defendant  has 
only  to  show  that  a  lair  and  impartial 
trial  cannot  be  had  In  the  county.  Pen. 
Code,  9  103^*  The  application  before  us 
would  have  been  sufflclent  under  this 
clause,  bnt  it  is  not  sufficient  under  the 
clause  relating  to  the  right  of  the  district 
attorney  to  a  change  of  venue,  which  pro- 
vides that  the  change  may  be  had  where 
no  Jury  can  be  obtained,,  which  is  quite  a 
different  thing,  as  we  have  attempted  to 
■bow.  A  Juror  Is  not  necessarily  Incom- 
petent because  he  is  not  Impartial.  He 
may  favor  one  party  or  the  other,  and 
yet.  If  he  has  not  formed  or  expressed  an 
opinion  as  to  the  merits  of  the  cause,  he 
eannot  be  Challenged  tor  eaose.  For  this 


reason,  proof  that  a  fair  and  Impartial 
Jury  cannot  be  obtained  is  not  equivalent 
to  proof  that  no  Jury  can  be  obtained.  A 
statute  of  this  kind.  If  valid,  should  be 
strictly  construed,  and,  if  it  could  be  en- 
forced at  all.  In  onr  Judgment,  the  change 
should  not  be  granted  until  all  legal 
means  to  procure  a  Jury  had  been  exhaust- 
ed, and  no  Jury  could  be  obtained.  It 
should  not  be  allowed  to  reut  upon  the 
were  opinion  of  persons,  however  numor^ 
ouB,  that  a  Jury  could  not  be  procured. 
The  conchiBlon  we  have  reached  on  this 
point  is  decisive  of  this  appeal,  but  there 
are  other  questions  presented  which  may 
arise  on  another  trial,  and  we  feel  It  our 
duty  to  decide. 

The  prosecution  was  allowed,  over  the 
objection  of  the  defendant,  to  prove  In  re- 
buttal that  the  deceased  was  not  in  the 
habit  of  carrying  arms;  that  on  various 
occasions  he  had  so  stated ;  and  that,  on 
the  momlDg  of  the  shooting,  he  had  re- 
fused to  go  armed  when  It  was  suggested 
that  he  had  better  do  so.  We  have  looked 
in  the  transcript  In  vain  for  any  evidence 
on  the  part  of  the  defendant  which  could 
Jutjtlly  or  call  for  any  such  evidence  in  re- 
buttal. There  was  evidence  tending  to 
show  that  the  defendant  believed  the  de- 
ceased to  have  been  armed  at  the  time  he 
shot  bim.  This  rendered  It  competent  tor 
the  proifficutlon  to  prove  th^t  us  a  matter 
of  fact  he  was  not  armed  at  that  time,  but 
It  did  not  Justify  the  proof  as  to  hla  gen- 
eral habit  with  respect  to  the  carrying  of 
weapons,  or  his  declaration^  with  refer- 
ence to  the  matter,  not  made  to  the  pres- 
ence of  the  defendant,  and  not  shown  to 
have  been  communicated  to  him  prior  to 
the  shooting.  There  was  no  evidence  on 
the  part  of  the  defendant  going  to  show 
that  the  character  of  tbedeceuBe<l  fur  peaL-« 
and  quietness  was  bad ;  therefore,  the  evl ' 
dence  cannot  be  Justified  on  the  ground 
that  It  tended  to  show  his  good  cbar8<:tei 
In  these  respects.  Evidence  to  sustain  hie 
character  could  not  be  heard  unless  It  wa? 
attacked,  ( People  v.  Anderson,  89  Cal.  704,  | 
and.  If  it  could,  it  would  not  have  been 
competent  to  prove  It  by  evidence  that  he 
was  not  in  the  habit  of  carrying  arms  O' 
that  he  had  refused  to  do  so.  On  cross 
examination  of  one  or  more  of  the  wit 
nesses  tor  the  prosecution,  the  defendant 
asked  whether  the  deceased  had  m**  had 
quarrels  with  several  persons  named ;  and 
It  was  admitted  that  the  deceased  had  so 
stated.  There  was  no  objection  to  thlp 
evidence  by  the  prosecution.  It  was  clear 
ly  Incompetent,  and,  if  it  had  been  object 
ed  to,  would  no  doubt  have  been  exclud 
ed.  It  is  claimed  that  this  evidence  on  th« 
part  of  the  defense  rendered  the  abow 
mentioned  proof  competent.  We  do  nof 
think  so.  In  the  first  place,  the  evident' 
on  the  part  of  the  defense  was  Incompf 
tent,  as  we  have  said;  but.  If  It  were  not 
we  do  not  see  how  the  evidence  offered  ii 
rebuttal  that  the  deceased  was  not  In  tt» 
habit  of  going  armed  tended  to  rebut  tht 
proof  thatfae  bad  stated  to  some  one  thai 
he  had  quarreled  with  certain  persons 
Them  was  also  evidence  admitted  In  be- 
half of  the  prosecution  of  conversations 
between  the  witness  Mrs.  Willis  and  third 
parties,  not  In  the  presence  ot  the  defend- 
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ant,  and  irltb  whleb  be  was  Is  no  way 
eonneeted.  Tbls  evidence  sbould  hare 
been  excluded.  It  was  admitted  by  the 
court  below,  upon  the  assarance  ol  coun- 
for  Che  proeerntlon  tbat  It  wcrald  be 
brought  home  to  the  defendant,  which 
was  not  done.  The  same  maybeealdof 
the  testimony  of  the  witness  Qlennon,  of 
a  conversation  between  Mrs.  Willis  and 
hims^.  The  prosecution  bavins  (al)ed  to 
connect  the  defendant  with  the  subject- 
matter  of  the  conversation,  the  defendant 
moved  to  strike  out  the  evidence.  The 
motion  was  denied.  This  was  error.  The 
evidence  sbould  have  been  stricken  out. 
The  same  witness,  Olenaon,  was  also  al- 
lowed to  testify  to  a  conversatlun  with 
the  defendant.  The  lll-feellnff  which  re- 
sulted in  the  death  of  Mr.  Kniith,  at  the 
hands  of  the  defendant,  ^rew  out  of  an 
article  published  in  a  newspaper,  of  which 
the  deceased  was  proprietor.  The  con- 
versation testified  to  by  Glennon  wns  with 
reference  to  this  article,  and  tended  to 
show  that  the  defendant  tHslleved  the  wit- 
ness was  the  author  of  the  article,  and 
abused  him,  and  threatened  to  pet  even 
with  him;  th&t  in  the  same  connection  be 
made  abusive  remarks  about  one  Mrs. 
Willis;  and  that  subseqaentiy,  during  the 
same  day,  he  returned  and  stated  to  Glen- 
noD  that  he  had  learned  that  be  was  not 
the  author  of  the  article,  and  apologized 
for  the  language  he  bad  used.  Tlilsevi. 
dence  was  well  calculated  to  prejudice  the 
Jury  against  the  defendant,  and  was  Im- 
material and  incompetent.  It  it  bad  been 
shown  to  have  been  communicated  to  the 
deceased.  It  might  have  tended  In  some 
small  degree toexcusehlsconduct  towards 
the  defendant,  at  the  time  of  the  shooting, 
bat  it  was  not  shown  that  It  was  com- 
municated to  him.  It  could  hardly  be 
claimed  that  the  threat  of  the  defendant 
to  "get  even"  with  Glennon  was  evidence 
tending  to  prove  that  he  killed  the  de- 
ceased, or  the  motive  of  the  killing.  And 
It  this  was  not  so  that  part  of  the  convert 
eation  relating  to  Mrs.  Willis,  and  which 
the  defendant  moved  specially  to  strike 
out,  was  clearly  Incompetent. 

It  Is  contended  by  the  appellant  tbat 
the  coart  below  excluded  evidence  offered 
by  him  to  the  effect  that  he  was  told  be- 
fore the  shooting  that  the  deceased  was  a 
dangerous  character,  and  that  he  had  bet- 
ter beware  of  him,  and  that  this  was  error. 
The  defendant  claimed,  and  Introduced 
evidence  tending  to  show  that,  in  firing 
the  shot  which  caused  the  death  of  the 
deceased,  he  acted  In  self-defense.  In  con- 
nection with  the  evidence  as  to  what  oc- 
curred at  the  time  of  the  shooting,  it 
would  no  doubt  have  been  competent  for 
the  defendant  to  show  that  before  the 
shooting  be  was  Informed  that  the  de- 
cease<l  was  a  dangerous  man.  State  v. 
Lull,  48  Vt.  5K8.  Wliere  adefendantclalms 
to  act  in  self-defense,  any  evidence  tending 
to  show  that  he  acted  as  a  reasonably 
prudent  man  would  bare  acted  under  the 
circumstances  Is  competent.  People  v. 
lams,  57  Cal.  i1».  13U;  People  v.  Westlake, 
62  Cal.  3<i7.  In  this  case  the  evidence  tend- 
ed to  rIiow  that  the  defendnnt  wur  at- 
tacked by  the  decenscd,  and.  In  the  en- 
counter that  followed,  wounded  him.  In 


Judging  whether  the  defendant  acted  with 

reasonable  prudence  and  caution,  and  in 
the  honest  belief  that  ho  was  in  imminent 
danger  of  death,  or  great  bodily  injury, 
it  was  proper  that  the  Jury  should  know, 
1!  such  were  the  fact,  that  he  bad  been  In- 
formed beforehand  that  the  man  who  at- 
tacked him  was  a  dangerous  character, 
and  so  believed  at  the  time,  as  such  Infor- 
mation and  belief  might  reasonably  In- 
fluence the  conduct  of  a  prudent  man  un- 
der such  circumstances.  Such  evidence 
does  not  rest  upon  the  necesnlty  of  show- 
ing that  the  communication  was  brought 
home  to  the  deceased,  as  counsel  Cor  re- 
Bpondent  contend.  The  sole  object  of  It 
is  to  show  the  state  of  mind  of  the  defend- 
ant at  the  time  of  the  shooting,  and  for 
this  purpose  It  was  proper  and  ahonld 
havp  been  admitted. 

There  may  be  some  doubt  whether  the 
questions  put  to  the  witness  were  such  In 
form  as  to  raise  the  poiut,  but  the  ques- 
tlon  has  been  presented  on  its  merits  here. 
The  form  of  the  queetlona  la  not 
Jected  to  In  the  court  below,  nor  is  It 
here.  In  the  effort  to  prove  a  certain  state 
of  facts,  either  Che  question  put  to  the 
witness  should  disclose  clearly  what  it  Is 
supposed  to  prove,  or  a  proposition  to 
prove  certain  facts  should  be  submitted  to 
the  court  below,  and  refused.  In  order  to 
present  thequestlonlnthts court.  Neither 
was  done  here,  and  we  are  led  to  believe, 
by  certain  questions  put  to  the  defendant, 
on  the  same  subject,  that  the  communlcar 
tiou  made  to  the  defendantwas  not  of  the 
kind  claimed  by  the  appellant.  It  certain- 
ly was  not  competent  to  show  that  the 
defendant  was  warned  to  "look  out"  for 
the  deceased,  or  the  like.  -  This  would  be 
quite  a  different  thing  from  proving  tJiat 
the  deceased  was  a  dangerous  man,  and 
one  who  might  be  expected  to  go  to  ex- 
treme measures  If  he  should  attack  the  d» 
fendant.  For  these  reasons,  If  no  other 
error  appeared  in  the  record,  the  cause 
would  not  be  reversed  on  this  ground. 

The  rulings  of  the  court  In  excluding  cer- 
tain questions  asked  the  witness  Mrs. 
Smith,  widow  of  the  deceased,  on  cross- 
examination,  with  reference  to  certain 
articles  appearing  in  the  paper  formerly 
owned  by  ber  husband,  after  the  first  trial 
of  this  case,  and  excluding  said  articles 
when  offered  In  evidence,  were  not  erro- 
neous. There  was  no  error  In  allowing 
private  counsel,  employed  to  assist  the 
district  attorney  in  the  prosecution  of  the 
case,  to  open  and  close  the  ai^ument  la 
the  case.  The  court  below  must  be  left  to 
determine  upon  the  propriety  of  allowing 
such  a  coarue  to  be  taken,  and,  so  long  as 
private  counsel  conduct  the  prosecution 
properly,  we  see  no  reason  for  holding 
thatthe  entire  argument  may  not  be  made 
by  them  with  the  eonspnt  and  acquies- 
cence of  the  district  attorney  and  the  trial 
court.  The  court  below  gave  the  follow- 
ing InHtniction,  which  is  oomplnlned  of  by 
the  appellant:  "In  this  rnse  the  homicide, 
having  been  established  by  the  state,  un- 
less the  testimony  of  the  state  proven  that 
the  offense  was  excusable  or  justlfinble, 
the  burden  of  the  proof  Is  npmi  the  defend 
ant  to  Rhow  by  a  preponderance  of  evi- 
dence that  the  crime  was  only  mafr 
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Blaa(chter,  or  was  instlflable."  This  In- 
Btructlon  waserrooenuH,  becaase,  the  bom- 
Idde  being  efltabllBhed  by  the  Btate.lt  cast 
apoa  the  defeudant  the  harden  of  proving 
by  a  preponderance  ot  tbe  evidence  that 
tbe  kllUuK  was  jostiflable,  or  ODly  man- 
slaughter. People  T.  Busbton.  80  Ca1.160. 
23  Pac.  Bep.  137.  S49;  People  t.  Elliott.  80 
Cal.  296.  22  Pac.  Rep.  207 :  People  v.  Lan- 
agan.  81  Cal.  142,  22  Pac.  Rep.  482.  Jad«- 
nient  and  order  reversed,  and  canse  re- 
manded with  instructloD  to  thecoort  be- 
low tt>  remand  the  cause  to  the  superior 
court  of  the  coun^  ot  Son  Mateo  for  for* 
tber  proceedings. 

We  concur:  Subpstkin,  J.;  McFab- 

LAMS,  J. 

PkHatbn,  J.  Iconcnrintheju^^ent. 
The  second  subdivision  of  section  1033  of 
the  Penal  Code  is  clearly  unconstltotlonal. 
There  was  also  error  In  tbe  giving  of  the 
Instrnctlon  referred  to  In  tbe  opinion  ot 
Mr.  Justice  WouKS.  Upon  tbeotber  points 
therein  discussed.  I  express  no  opinion. 

Thornton.  J.  I  concur  in  the  above,  ex- 
cept as  to  the  instruction  described  In  It.  I 
am  ot  opinion  that  the  instruction  is  sound 
law,  and  that  there  was  noarorln^T- 
tng  It. 

<tt  Cal,  605)  ' 

OBirriTB  T.  Happbbsbbrobb.  (No.l3.044.> 
{Supreme  Court  of  Coll/omia.  Jan.  4,  1891.) 

In  banlc.  Ou  rehearing.  For  former  re- 
port, see  ante,  137. 

Per  CUHIA.M,  In  this  case  tbe  petition 
for  a  rehearing  is  denied,  but  the  Judgment 
is  modified  to  this  extent:  The  superior 
pourt  win  compute  interest  on  the 
amount  awarded  to  respondent  from  Jan- 
nary  1,  1S85,  as  prayed  for  in  the  com- 
plaint, instead  of  September  16, 1S8S,  the 
datA  of  the  architect's  certificate. 


(87  Cal.  <io>   

MiLLKB  T.  Wade  et  al.  (No.  12,510.) 

{Supreme  Court  of  CcMfomia.   Jan.  4, 189L) 

ArPBAir-PKionos— AMiemiBiiTs  or  Brb<»— 
NoMsniT. 

Where  a  nonsuit  i»  grwited,  it  la  not  neo- 
ewnry  that  the  roooed  show  on  wliuBt  gnmod  the 
taotioD  was  made,  as  the  rallng  of  the'  court  will 
be  uplield.  If  it  can  be  justified  on  any  ground. 
De  Havkn  BDd  TaoBKTOK,  3J^  disBeut. 

In  bank.  Appeal  from  superior  court, 
Alameda  county ;  Noble  Hamilton, 
Jndfce. 

Action  by  Miller  against  Wade.  Prom 
a  jadfrment  of  nonsuit,  plaintiff  appeals. 
Affirmed. 

W.  W.  Allen  and  D.  &  Umart,  for  appel- 
laut.  Oeorge  F.  HoeObr  and  Moon  4t 
fteed,  tor  respondent. 

Works,  J.  This  is  an  appeal,  by  the 
plaintiff,  from  a  Judgment  of  nonsnlt. 
There  Is  a  bill  ot  exceptions  which  con- 
tains the  evidence,  and  from  which  it  ap- 
pears that  a  nonsuit  was  granted,  but  the 
ruling  of  the  court  Is  not  assigned  or 
apeclned  as  error.  Such  an  assignment 
baa  been  held  to  be  necessary  to  present 
tbe  qnestion  to  this  court.  Bcbroeder  t. 


Schmidt,  74  Cal.  468.  la  Pac.  Bep.  243; 
see.  also,  Polack  v.  Gnmee,  66  Cal.  287,  6 
Pac.  Bep.  229,  810;  Malone  t.  County  ot 
Del  Norte.  77  Cal.  217, 19  Pac.  Rep.  422. 

The  assignment  ot  error  Is  tbe  pleading 
which  points  out  the  particular  question 
raised  and  passed  upon  in  the  court  be- 
low, and  presented  to  this  court  for  re- 
view. Tbe  bill  ot  exceptions  is  intended 
to  present  the  facts  and  the  exception 
which  sustains  the  point  made  and  tbus 
reserved  for  onr  determination.  Pico 
Cohn,  78  Cal.  386.  20  Pac.  Rep.  70S.  It  this 
were  not  so,  this  conrt  would  be  com- 
pelled. Instead  ot  looking  to  the  assign- 
ment of  errors  for  the  questions  presented, 
to  search  the  whole  transcript  to  find 
them ;  opposing  counsel  would  have  no 
means  ot  knowing  what  points  woald  be 
relied  upon  until  the  brioB  were  filed  in 
this  conrt,  and  questions  could  be  urged 
hwe  that  had  never  been  called  to  the  at- 
tention ot  the  court  below  on  the  motion 
torn  new  trial.  A  different  rule  was  de- 
clared in  one  case.  In  department,  in  which 
a  distinction  Is  made  between  a  statement 
and  a  bill  ot  exceptions  in  this  respect. 
Rhadbume  v.  Daly.  76  Cal.  855. 18  Pac.  Hep. 
403.  It  hi  true,  as  said  in  that  case,  that 
the  statute  applies,  in  terms,  to  state- 
ments only:  but  this  court  has  held,  in  a 
number  of  cases,  that  a  statement  and  a 
bill  of  exceptions  are  tbe  same,  and  where 
a  bill  of  exceptions  Is  used  on  a  motion 
for  a  new  trial,  and  Is  thereby  made  to 
take  the  place  of  the  statement,  it  must 
contain  everything  necessary  to  present 
the  question  by  a  statement.  Cndonbt- 
edly  a  bill  of  exceptions  might  bo  used 
where  a  statement  might  not  be  proper, 
and  In  many  cases  no  specification  of  er- 
ror would  be  necessary.  But  where  a  bill 
of  exceptions  Is  used  as  the  basis  of  a  mo- 
tion for  a  new  trial.  It  Is  a  statement. 
Tbe  conrt  below  has  a  right,  under  the 
Code,  to  have  specifically  pointed  out  all 
errors  relied  upon  In  making  the  motion, 
and  this  court  can  only  be  called  upon  to 
pasK  upon  such  questions  as  have  thus 
been  specified,  and  relied  upon  in  tbe  trial 
court.  That  such  was  the  Intention  of 
tiie  Code  we  have  no  doubt,  and  It  Is  ab- 
solutely necessary  that  it  should  l>e  so,  in 
order  that  cases  may  be  fairly  presented 
and  properly  decided.  The  same  rule 
mast  prevail  In  any  cane  where  the  error 
to  be  reviewed  depends  upon  tbe  evidence 
given  at  the  trial,  whether  It  is  neces- 
sary to  present  the  errorcomplalned  of  by 
a  motion  for  a  new  trial  or  not.  The 
policy  ot  the  law  is  that  a  question  should 
bo  presented  to  the  conrt  below,  and  an 
opportunity  be  given  to  that  court  to 
correct  tbe  error.  If  on^  has  been  commit- 
ted, before  appealing  to  tills  conrt. 

It  is  further  contended  by  the  respond- 
ent that,  as  tbedetermination  of  the  ques- 
tion whetberornot  the  nonsuit  was  prop- 
erly granted  depends  entirely  npon  the 
sufficiency  of  the  evidence  to  make  out  the 
plaintiff's  case,  the  appeal  mnst  have  been 
taken  within  6U  days,  and,  as  this  appeal 
was  not  taken  within  that  time,  it  was 
too  late.  Section  939  of  the  Code  of  avll 
Procedure  provides:  "But  an  exception 
to  tbe  decision  or  verdict,  on  the  ground 
that  it  la  not  supported  by  the  endence. 
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cannot  be  reriewed  on  an  appeal  from  tho 
Jadgment,nn1efl0  the  appeed  Is  taken  witb- 
\a  sixty  days  after  tne  rendition  of  the 
Judgment.*  We  think  the  ruling  on  the 
motion  for  a  nonsalt  was  a  "decision" 
within  the  meaning  of  this  section,  and  al- 
though tbe  ruling,  if  erroneous,  has  been 
held  to  be  an  error  of  law,  the  wholeques- 
tlon  depends.  In  this  court,  upon  tbe  suffi- 
ciency of  tbe  evidence  to  sustain  the  decis- 
ion of  tbe  trial  court.  Tbe  appeal  moat  be 
jaken  wltbln  60  days  to  be  available. 

The  appellant  contends  that  thejodg- 
ment  of  nonsuit  cannot  be  upheld  In  this 
case  because  the  record  does  not  show 
the  grounds  upon  which  the  motion  was 
made,  or  that  any  groands  were  assigned. 
This  would  bA  so,  it  the  nonsuit  had  been 
denied,  and  the  defendant  bad  appealed. 
But  It  Is  not  so  where  the  nonsuit  was 
granted.  The  decision  of  the  trial  court 
will  be  upheld  where  the  nonsuit  Is  grants 
ed,  if  the  ruling  can  be  justified  on  any 
ground,  whether  made  a  ground  of  the 
motion  or  not.  Tbe  reason  tor  this  is 
that  the  moving  party  must  show  error 
on  appeal,  and,  In  order  to  sustain  an  ai^ 
peal  In  tills  doss  of  cases,  he  mnst  show 
that  he  pointed  out  to  the  conrt  below 
the  grounds  of  hiR  motion.  If  he  did  not, 
the  objectioniswaived.  But  this  rale  can- 
not apply  where  the  motion  Is  granted,  as 
the  doctrine  ol  waiver  can  have  no  appli- 
cation where  the  decision  Is  In  favorot  the 
movlngparty.  But,  notwithstanding  our 
conclusion  that  the  question  Is  not  prop- 
erly presented,  we  have  examined  the  evi- 
dence carefully,  and  arc  satisfied  that  the 
evidence  of  the  plaintiff  was  entirely  In- 
enfficlent  to  make  out  his  case,  or  to  put 
the  defendant  upon  her  proof.  Judgment 
affirmed. 

We  concur;  Sbarpstein,  J.;  Fox.  J. 

Paterson  and  McFablanh.  JJ.  We 
concur  In  the  Judgment  on  the  ground  last 
stated.  The  decision  of  tbe  department 
lu  Shadburne  v.  Daly  la  correct,  in  ooropln- 
ion,  and  should  be  adhered  to. 

I  dissent:  De  Haven,  J. 

I  dissent :  Thobhtok,  J. 


,S7  Cal.  3H) 

KiBKWOOD  V,  SoTO.  (No.  18,894.) 

(Supreme  Cotut     Ca^fomla.  Jan.  i,  1691.) 

CracFHmATKnr  or  Omcsa— Ihcbbasi  nmuiitf 
Term. 

trnder  ConsL  Cal.  art  11,  i  9,  providing 
Uiafthe  compensation  of  any  county,  city,  town, 
or  manlolpal  officer  sball  not  be  increased  after 
hli  election,  or  during  his  term  of  office, "  it  Is 
the  compensation  for  services  to  be  rendered,  and 
not  traveling  and  other  incidental  escpensei  of 
the  office,  that  is  forbidden  to  be  raised. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Contra  Costa 
conuty  Joseph  P.  Jonrs,  Judge. 

Action  by  Klrkwood;  county  superin- 
tendent of  Bcboolsof  Contra  Costa  county, 
against  Soto,  auditor  of  the  same  county, 
to  compel  defendant  to  draw  his  warrant 
on  the  county  treasurer  for  $76.75.  travel- 
iugexpenees incurred  by  pluiutilf  In  theper- 
lormanee  of  bis  official  duties,  which  never 


had  been  allowed  by  the  county  board. 
From  a  Judgment  in  plaintiff's  lavor  de- 
fendant appeals.  Affirmed. 

W.  &  Tianlpr,  lor  appellant.  C&am. 
Chase  A  M^Ita,  tor  reapondent. 

BbijCbeb,  C.  C.  The  respondent  was 
elected  superlntcaident  of  schools  of  Con- 
tra Costa  county  at  the  general  election 
h^d  in  188S.  His  term  was  four  years, 
commencing  on  the  first  Monday  ol  Jano- 
ary  following.  In  due  time,  he  qoalifled, 
and  entered  upon  the  discharge  ol  hla 
duties,  and  has  ever  since  continued  to 
hold  the  office.  At  the  time  of  his  election. 
Contra  Costa  was  a  county  of  the  seven- 
teenth class,  and  the  county  gov^-nment 
act  contained  the  following  provision  in 
r^ard  to  his  salary:  "Sec.  189.  In  conn- 
ties  of  tbe  seventeenth  class,  tbe  eonnty 
officers  shall  receive  as  compensation  for 
the  services  required  of  them  by  law.  or 
by  virtue  o(  thdr  office,  the  following  sal- 
aries, to- wit :  *  *  •  (11)  The  superintend- 
ent of  schools,  eighteen  hundred  dollars 
per  annum."  8t.  1885,  p.  176.  In  March, 
1889,  section  1552  of  the  Political  Code  was 
amended  so  as  to  read  as  follows :  "  Sec. 
1552.  Each  eonnty  sniwrintendait  shall  re- 
ceive bis  actual  and  necessary  travellog 
expenses,  said  expenses  to  be  allowed  by 
the  board  of  supervisors,  and  to  be  paid 
out  of  the  general  fund:  provided,  that 
this  amount  shall  not  exceed  ten  dollars 
per  district  per  annum.  He  shall  aUo  be 
allowed  postage  and  expreesage,  payable 
oat  of  tbe  county  school  fund,  two  dollars 
for  each  school-alatrict :  provided,  that  In 
Incorporated  cities  each  school  containing 
three  hundred  pupils  shall  be  considered 
equal  to  one  school-district.**  After  this 
amended  section  took  effect,  the  respond- 
ent incurred,  In  the  performance  of  his  offi- 
cial duties  as  school  superintendent  in 
visiting  schools  in  bis  eonnty,  actual  and 
necessary  traveling  expenses,  to  tbe 
amount  of  $76.75.  For  this  amount,  he 
presented  a  claim  to  the  board  of  super- 
visors,  properly  Itemlxed  and  verified  for 
allowance.  The  claim  was  examined  and 
allowed  by  the  board,  and  a  warrant  weu» 
ordered  drawn  on  t^o  county  treasurer 
therefor.  The  appellant  was  county  audi- 
tor at  the  time,  and,  as  such,  reused  to 
draw  the  warrant  ordered,  and  tbereapon 
this  procindlng  was  commenced  to  compel 
blm  to  do  eu.  After  a  hearing,  tbe  court 
below  granted  the  prayer  of  the  petition, 
and  ordered  a  peremptory  writ  of  man- 
date to  issue,  commanding  the  appellant 
to  forthwith  drawhia  warrant  in  favor  ol 
the  petitioner  upon  tbe  eonnty  treaanrer 
for  the  amount  allowed  and  ordered  paid 
by  the  board  of  supervisors.  From  ttaat 
order  or  Judgment  this  appeal  is  prose- 
cuted. The  only  contention  of  appelant  la 
that  section  1552, supra, isinappllcableand 
unconstitutlonal,80  tar  as  tbe  respondent  is 
concerned.  It  having  been  passed  after  he 
was  elected  to  office,  becanse.  In  aatborla- 
Ing  tbe  payment  of  bla  necessary  traveUng 
expenses,  It,  In  etfect.  increases  the  com- 
pensation or  salary  allowed  him  at  the 
time  of  his  election.  The  clause  of  the 
constitution  relied  upon  reads  as  follows: 
"The  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  In* 
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creased  after  Ms  Section,  or  dartns  his 
term  of  office."  Article  11,  $9.  The  words 
''comi>en8atlon"  and  "salary"  were  byU 
dently  aeed  synonymoosly  In  the  constlto- 
tioD,  and  In  the  county  ^Temment  act. 
Thus,  In  articles.  1 19.  of  the  constltatfon, 
it  Is  provided:  "The  goTemor.  llentenunt 
Kovemor,  secretary  ol  state,  controller, 
treasarer,  attorney  gmeral,  and  surveyor 
general  shall,  at  stated  times  dorins  their 
eontlnoance  In  office,  receive  for  their  serv- 
ices a  compensation  for  their  services 
which  shall  not  be  increased  or  diminished 
daring  the  term  for  which  they  shall  have 
been  elected, "  etc  In  article  9,  f  2,  It  la 
provided :  **  A  snperfaitendent  ot  pobUe  In- 
struction sball,  at  each  gubernatorial  elec- 
tion after  the  adoption  of  this  constitu- 
tion, be  elected  by  the  qualified  electors  ol 
the  state.  He  sball  receive  a  salary  equal 
to  that  of  the  secretary  of  state,"  etc. 
And,  In  article  6,  S  17,  this  language  Is 
used:  "The  justices  ot  the  supreme  court 
and  Judges  of  the  superior  court  sball  sev- 
ere Uy,  at  stated  times  during  their  con- 
ttnnance  In  office,  receive  tor  their  services 
a  compensation  which  shall  not  be  In- 
creased or  diminished  after  their  election. 
Dor  during  the  term  for  which  they  shall 
have  been  elected.  The  salaries  of  the  Jus- 
tices of  the  supreme  court  shall  be  p'ald  by 
the  statfc  One-half  the  salary  of  each  su- 
perior court  Judge  shall  be  paid  by  the 
state,  the  other  half  thereof  shall  be  paid 
by  the  county  (or  which  he  Is  elected.  Dur- 
\afS  the  term  of  the  first  Judges  elected  un- 
der this  constitution,  the  annual  salaries 
of  the  Justices  of  the  supreme  court  shall 
be  six  thousand  dollars  each. "  In  the  coun- 
ty government  act  the  same  language  Is 
used  at  the  commencement  ot  each  section 
Kbich  fixes  the  compensation  of  county 
officers.  It  Is:  "The  county  officers  shall 
receive  as  compensation  for  the  services 
required  of  them  bylaw,  or  by  virtue  ot 
their  office,  the  following  salaries. "  Since 
the  adoption  of  the  present  conetltutlon 
many  acts  have  been  passed  by  the  tegls- 
latnre,  after  the  commencement  of  terms 
of  office,  providing  for  the  payment  of  nec- 
essary expenses  Incident  to  the  offices. 
Among  them,  the  following  may  be  noted : 
The  Justices  of  the  supreme  court  and  the 
Judges  ofthe  superior  court,  who  were  first 
dected.  under  the  constitutioa,  entered  up- 
on the  discharge  of  their  duties,  as  such, 
on  the  first  Monday  ot  January,  1880.  In 
April  following,  an  act  was  passed  to 
amend  part  1  ot  the  Code  ut  Civil  Proced- 
ure, and  substituting  a  new  part  1  to  take 
the  place  thereof.  See  Amend.  Codes  IHBO, 
p.  21.    By  section  47  ot  this  act.  It  was 

Erovtded  that  the  supreme  court  shall 
old  r^alar  eeeslons  at  the  capital  of  the 
state,  at  the  city  and  county  of  Kan  Fran- 
daco,  and  at  the  city  of  Los  Angeles:  and 
that  **  the  Justices  and  officers  of  the  su- 
preme court  shall  be  allowed  their  actual 
traveling  expenses  In  going  to  and  fi-oro 
their  respective  places  ot  residence  upon 
Uie  business  of  the  court,  or  to  atteud  Its 
sesolons.**  By  section  71,  It  Is  provided 
that  a  lodge  of  any  superior  court  may 
hold  tbe  superior  court  In  any  county,  at 
the  request  of  the  Judge  of  thnt  county, 
"and,  upon  the  request  of  the  governor, 
It  sball  be  his  duty  to  do  so. "  And,  by  sec- 


tion 160,  It  la  provided  tbafa  Jndgeso 
holding  a  court, at  tbe  requset  of  the  gov- 
ernor,shnll  be  allowed  his  actual  expenses 
In  going  to,  returning  from,  and  attend- 
ing upon  the  business  ot  such  court,  which 
shall  be  a  charge  against  the  treasury  ol 
the  county  where  such  court  is  held,  and 
paid  out  uf  the  general  fund  thereof."  Tbe 
constltatlonallty  ot  these  provlsluns  baa 
never  been  questioned,  so  far  as  we  are 
advised,  In  any  court,  or  elsewhere,  and 
yet.  If  the  theory  ot  tbe  appellant  be  true, 
they  would  Heem  to  have  been  subject  to 
the  flame  objections  raised  here,  during 
the  terms  of  the  Justices  and  Judges  who 
were  In  office  at  the  time  too  act  was 
pnssed. 

The  question  now  presented  tor  decision 
does  not  appear  to  have  been  ever  passed 
upon  by  the  supreme  court  of  this  state, 
but  a  similar  question  was  before  tbe  su- 

Sreme  court  ot  Illinois,  In  Briscoe  v.  Clark 
0..96  111.800.  The  constitution  ot  that 
state  provided  that  the  county  board 
sboald  fix  the  compensation  of  all  county 
offlcers^  wltfa  tbe  amount  of  their  neces- 
sary expenses,  "provided,  that  the  com- 
pensation ot  no  officer  shall  be  increased 
or  diminished  during  his  term  of  office.*' 
The  supreme  court  held  that  It  was  the 
salary  ol  the  county  officer— the  compen- 
sation for  the  personal  dlschan;e  ot  ofli- 
clal  duty— which  the  board  was  forbidden 
to  change.  The  compensation  or  salary 
was  to  be  fixed  in  advance,  but  the  ex- 
penses were  to  be  determined  by  the  neces- 
sity, whlchtlie  buslnessof  tbe  oBlce  shoult) 
develop,  and  being  so,  the  allowance  foT 
expenses  cuutd  be  Increased.  In  our  opin- 
ion. It  was  the  compensation  tor  servicofi 
to  be  rendered,  and  not  tbe  Incidental  ex-i 
pensee  of  tbe  office,  that  the  legislature 
was  forbidden,  by  section  9  of  article  11  ol 
the  conHtitntlon.,to  raise.  We  therefore 
advise  that  the  Judgment  appealed  from 
be  affirmed. 

We  concur:  Foots,  C;  Gibson.  C. 

]pBR  CCBIAH.  For  the  reasons  glv^  In 
the  foregoing  opinion,  tbe  Judgmmt  ap- 
pealed from  Is  affirmed. 


——  (87  Cal.  !29) 

Bakbb  v.  Bbickell  et  al.    (Nos.  12,992. 
38.574.  )i 

iaupreme  Court     CctHforMa.   Ju.  8, 1891.) 

HusBASD  AND  Wrm  —  OoooFAnox  or  Oonma- 
MMKT  hkm—  BoHA  Fms  FosRseos— Tbdsi^ 

EvTOPPOh 

1.  In  ISBO  a  married  man  went  into  poBses- 
ricm  of  part  ol  the  government  laaA  known  as  Xb6 
"outside  lands** of  wi  Fraaoisoo.  In  laeshedied. 
and  his  wife,  with  their  ohlldren,  continued  in 
posBesslon,  aad  was  in-posKssion  at  the  passage  of 
Act  CoQg.  March  8, 1S66,  (14  U.  S.  St  at  Laree,  p. 
4,)  relinquishing  and  granting  the  right  and  title 
of  the  United  States  in  said  lands  to  the  ci^  of 
Ban  Francisco,  in  trust  to  be  "disposed  of  and 
conveyed  by  said  ci^,  to  parties  in  the  bona 
Jide  actual  possession  thereof  by  themselves  or 
tenants  ou  the  passage  of  this  act, "  on  such  terms 
as  the  legislature  should  prescribe.  While  the 
husband  and  wife  were  in  possession,  the^  ex- 
ecQted  a  declaration  of  homestead  ou  the  land 
under  tbe  CslifOtmla  homestead  act  of  1809,  by 
wfalohthehomestaad  estate,  on  the  death  of  either, 
vested  absolutely  In  the  sonrivor.  Thereafter  th« 
oitydeedad  the  tand  to  the  widow,  riie  having  com 

^For  dissenting  ppiniou,  aee  post,  1067. 
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plied  with  the  varioos  ordtnanoM  and  legislative 
«ot>  relative  thereto.  Held,  that  as  ahe  had  bona 
fide  actual  possesBlon  at  the  passage  of  the  aot| 
no  trust  arose  under  the  ooDveyanoe  to  her  is 
tavw  of  said  children. 

S.  The  fact  that  she,  as  administratrix  of  her 
husband,  returned  said  land  as  assets  of  his  es- 
tate ia  Inunatarial,  and  does  not  estop  her  to  elalm 
it  as  her  own. 
Burt,  C  dlsseotiog. 

Department  2.  Appeal  from  saperior 
conrt,  city  and  coanty  of  San  Francisco; 
John  Hunt,  Judge. 

E.  J.  dt  J.  H.  Moon,  for  appellant.  Kel- 
togg.  Fox  A  King,  for  respondent. 

Tbobnton,  J.  In  this  case  there  are  two 
apoeals  prosecnted  bv  defendant  Brlckell, 
—the  first  (]2,9t)2)  from  the  Judgment  un 
the  judgment  roll;  and  the  second  (13,674) 
from  an  order  denying  Brickell's  motion 
for  a  new  trial.  Tbey  will  be  considered 
together.  The  action  Is  brouffbt  to  eetab- 
llsb  a  troBt  against  d^endant  Brickell. 
The  lands  In  controversy  are  portions  of 
what  are  l^nown  as  the  ** outside  landB"ot 
the  city  and  county  of  San  Francisco, 
and  not  within  that  portion  affected  by 
the  Van  Meas  ordinance.  John  U.  Baker 
went  Into  ponesalon  of  the  lands  In  suit, 
called  tJie  "Baker  Tract"  or  "Golden  Gate 
Ranc^''on  July 9,1860.  Beparcbased  this 
and  other  lands  wltbln  bis  possession 
from  one  James  C.  Gamer.  He  was  then 
a  married  man,  and  at  the  time  above 
stated  went  Into  possession  with  ills  wife, 
Maria  Baker,  (who  is  thedefendant,  Maria 
Baker  Batchelder,)  and  their  children. 
John  H.  Baker  died  In  March,  1868,  leav> 
Ing  bts  wife  surviving  with  six  children,  of 
whom  the  plaintiff  was  one,  then  an  infant 
of  tender  years.  The  surviving  wife,  with 
her  children,  remained  In  possession  of  the 
land  in  controversy,  and  was  In  posses- 
sion when  the  act  of  congress  of  Marrb  8, 
18tt6,  entitled  "An  act  to  quiet  the  title  to 
certain  lands  within  the  corporate  limits 
ol  the  city  of  San  Francisco,"  was  passed, 
and  bffore  and  some  time  after  tne  pas- 
sage of  this  act.  8ee  this  act  on  page  4  of 
14  U.  S.  St.  at  Large.  At  tne  time  of  the 
passage  of  this  act,  the  legal  title  to  these 
lands  was  In  the  United  States.  The  land 
granted  by  the  act  was  within  the  .rorpo- 
rate  llmita  of  the  city  of  San  Francisco, 
and  tbe  right  and  title  of  the  United 
States  was  by  It  relinquished  and  granted 
to  the  city  of  San  Francisco  and  Its  suc- 
cessors, subject  to  certain  reservations 
and  exceptions  designated  therein,  "upon 
the  following  trusts,  namely :  That  all  the 
said  land  not  heretofore  granted  to  said 
citv  shall  be  disposed  of  and  conveyed  by 
said  city  to  parties  In  the  bouA  Sde  actual 
possession  thereof  by  tbemsolvm  or  ten- 
ants on  the  passage  of  this  act,  in  such 
quantities,  and  upon  such  terms  and  con- 
ditions, as  tbe  legislature  of  the  state  iif 
Calirurnla  may  prescribe,  except  such  par- 
cels thereof  us  may  be  reserved  and  set 
apart  by  ordinance  of  said  city  for  public 
use."  A  proviso  follows  the  above  which 
has  no  bearing  on  the  case,  and  need  not 
be  further  adverted  to. 

It  may  be  remarked  here  that  no  part 
of  the  lund  In  suit  was  ever  reserved  or  set 
apart  by  ordinance,  or  otherwise,  for  pub- 
lic usea.  Some  observations  are  here  ap- 


I  proprlate  as  to  the  nature  oS  tbe  title  ot 
the  city,  successor  to  the  former  pueblo  of 
San  Francisco.  The  cbaractw  of  this  title 
has  been  the  subject  of  discussion  In  simi- 
lar cases,  both  in  tbe  supreme  court  of  the 
United  States  and  in  this  court,  and  it 
may  be  Regarded  as  settled  law  that  the 
title  of  tbe  pueblo,  as  well  as  that  ot  the 
city,  was  not  an  Indeleaslble  estate;  own- 
ership of  such  lands  could  not  be  strictly 
affirmed  of  either  the  pueblo  or  tbe  city. 
The  title  amounted  to  little  more  than  a 
restricted  and  qualified  right  to  alienate 
portions  ot  the  land  to  Ita  Inbahitanta  fur 
buildings,  or  cultivation,  or  both,  and  to 
use  the  remainder  torcommons,  for  past- 
ure lands,  or  aa  a  sonrce  nf  revenue,  or  tor 
other  public  purposes.  The  right  of  this 
posseestun  and  nse  was  in  all  particnlara 
subject  to  the  control  of  tbe  govemmentot 
the  country.  They  were  to  be  held  by  tbe 

eueblo  orcityln  trust  for  tbe  bmeflt  otthe 
thabltants,  and  ita  right  of  dtaposltioa 
was  aubject  to  be  modified,  and  even  tair- 
en  away  by  tbe  government.  On  this 
point  see  Townsend  v.  Greeley, 5  Wall.  828; 
Grisarv.  McDowell. 6  Wall.  8U4;  Palmer  v. 
Low,  »8  U.  S.  16;  Trenoutb  t.  San  Fran- 
cisco. 100  U.  S.  25»;  Leroy  v.  Cunningham, 
44  Cal.  690;  Dnpond  t.  Barstow,  46  CaL 
450;  Lbw  T.  Lewis,  46  Gal.  649;  McManua 
V.  O'SuUivan.  48  Cal.  7,  17, 18;  Randall  v. 
Austin,  46  Cal.  54;  McCreery  v.  Sawyer.sa 
C^.  257;  People  v.  HoUaday.  68  Cal.  442.  9 
Pac.  Bep.  6u5.  The  legal  title  to  theee 
lauds  passed  to  the  United  States  from 
Mexico  onits  acquisition  o(Callfornia,aDd 

Sassed  to  the  city  by  the  aet  of  March  8. 
i66,  upon  the  trusts  above  aet  forth,  toi 
the  benefit  of  such  of  Its  Inhabitants  aa 
were  In  tbe  boaa  ffde  actual  possessfon  ot 
tbe  same  at  the  date  of  the  passage  ot  the 
act  jnat  above  referred  to,  vis.,  on  tbe  8th 
day  of  March,  18CG. 

Now.  who  was  In  the  boaa  Sde  actual 
poaaesstoa  otthe  land  on  theStb  of  March, 
1866?  For  whose  benefit  and  behalf  waa 
tbe  grant  by  congress  made?  Obviously, 
Maria  Baker.  She  was  then  and  before 
that  date  an  Inhabitant  of  tbe  city  of  San 
Francisco,  residing  on  tbe  lands  with  her 
children.  That  the  srant  was  meule  to 
the  bead  of  the  family  there  can  be  no 
question,  and  Maria  Baker  was  then  the 
head  of  her  family.  ^  e  consider  this  de* 
termlned  In  Lablsh  v.  Hardy,  77  Cal.  827. 
19  Pac.  Bep.  531.  where  a  similar  nnustlon 
was  determined  In  similar  language  In  a 
grant  made  by  act  of  congress  to  the  cor> 
porate  authorities  o!  the  town  of  Santu 
Cms.  The  only  difference  between  that 
case  and  this  is  that  in  the  case  cited  the 
Burvlrlng  husband  was  held  to  be  the 
grantee,  and  in  this  case  the  snrvivbig 
wife  Is  the  grantee.  The  possession  In 
both  cases  was  that  of  the  head  of  tbe 
family,  the  husband  In  one  case,  and  the 
wife  or  widow  In  the  other.  Here  the 
hn»tband  and  father  was  not  In  being 
when  the  act  of  congress  was  passed  In 
1866.  Ue  bad  then  been  dead  nearly  three 
years.  It  goes  without  saying  that  then, 
being  dead,  he  could  not  take  title  under 
tbe  grant,  and,  therefore,  on  his  decease 
the  land  did  not  become  a  part  of  his  es- 
tate. It  may  be  added  here  that  tbe  tuh 
ant  spoken  of  in  the  act  of  wmgreas  maj 
be  held  to  signify  the  conventional  tw> 
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aot.  Brooks  t.  Hyde,  87  Cal.  374.  Here 
there  was  no  contract  either  express  or 
Implied  from  which  the  tenancy  could  be 
inferred,  nor  Is  there  any  reason  to  hold 
that  Mrs.  Baker  became  the  tenant.  In  any 
sense,  of  her  husband  on  his  -decease. 

To  carry  the  act  of  the  8th  oT  March» 
1866,  into  execution,  the  board  of  superrts- 
ors  passed  an  ordinance,  known  as  "Order 
800,  which  was  ratified  and  afBrmed  by 
an  act  of  the  legislature  passed  March  27, 
1S6S.  Order  MO  was  passed  by  the  board 
of  snpwTlBoni  on  the  14th  of  January, 
186ft.  See  St.  1867-68.  p.  879.  etc.  Snbse- 
quently,  In  1870,  another  act  of  the  lef^itilu- 
ture  was  passed  to  expedite  the  settlement 
of  the  land-titles  In  the  city  and  county  of 
San  Fraaclsco,  etc.,  affiruiDg:  order  8D0  of 
the  board  of  superrlsors  of  tbeclty.  See 
St.  1869-70,  p.  S53.  etc.  This  enactment 
was  made  to  enablethe  parties  entitled  to 
procure  conveyances  of  tbe  title  to  these 
lands  from  the  city  and  county  of  Kan 
Francisco.  Of  the  act  of  congress,  and  of 
the  ordinances  of  the  city  and  county  of 
Ban  Francisco,  and  of  the  acts  of  tlie  IcrIs- 
lature,  it  may  be  remarked  that  nowhere 
In  them  la  the  title  of  any  other  person 
recoKnixed  or  allowed,  save  those  who 
were  in  actual  bona  Sde  poseessloD  on  the 
8th  of  March.  1806.  by  themselves  or  their 
tenants.except wherea  posseflBorhad  t>een 
oJHted  from  his  possession,  which  posses- 
sion hemlgbt  recover  by  suit.  As  there  was 
no  eTidence  of  ouster  here  by  Maria  Baker 
of  any  one,  no  question  arises  here  as  to 
ouster  aud  recovery  of  possession  by  a 
■ult'at  law. 

By  the  order  800,  ratified  as  above,  it 
wn»*  provided  that  a  mop  or  plan  of  these 
outside  landsshouid  be  madeand  adopted 
by  the  board  of  supervisors  above  men- 
tioned :  that  upon  the  completion  of  the 
map  it  ahonld  be  deposited  for  public  In- 
spection In  the  office  of  the  clerk  of  the 
board  of  supervisors,  there  to  remain  for 
a  period  of  thirty  days,  notice  whereof 
should  be  jclven  by  publication  In  three  of 
the  daily  papers  of  the  city  durlnfi:  the  time 
that  the  map  should  so  remain  In  the 
elerfc'a  office.  Tbe  occupant  of  any  tract 
(Mf  land  was  required,  by  order  800.  ratified 
as  above,  to  present  a  diagram  of  his 
land,  and  have  It  delineated  on  the  map 
made  by  the  snperrisors.  This  delinea- 
tion of  a  tract,  however,  could  not  be  made 
on  the  map  unless  all  the  taxes  on  It 
should  have  been  paid  for  five  fiscal  years 

?recer]lng  tbe  year  beglnninK  July  1, 18C6. 
'he  citiiraant  was  ahio,  before  the  title 
could  be  procured,  required  to  surrender 
all  claim  to  any  streets  and  highways. 
By  the  act  of  1870  (St.  180»-70,  supra.) 
pansed  March  14th  of  that  year,  the  claim- 
ant was  empowered  to  file  a  petition  for 
a  grant  from  the  city  of  the  tract  of  land 
of  which  he  was  in  possession,  as  abore 
mentioned.  By  the  provisions  of  this  act 
the  petitioner  was  to  set  forth  In  such  pe> 
titlun,  verified  as  required  by  tbe  act,  a 
cinhn  that  he  or  his  tennnts,  or  the  per^ 
•ous  tlirough  whom  be  claims  or  derives 
posbeHsiun.  had  been,  from  and  Including 
the  8tb  day  of  March.  1HG6.  and  still  was. 
In  poBstssloD  of  a  portion  of  such  outside 
Innd,  and  that,  he,  or  the  person  through 
iwiuum  he  claims  or  derives  posaessioD»haa 


pftid  to  the  tax  coOector  of  the  city  and 
county  of  San  Francisco  the  amount  as- 
sessed by  the  Ontslde  Land  Commission 
upon  the  land  described  In  the  petition, 
to  pay  for  the  land  reserved  for  public 
uses,  provided  for  In  section  10  of  order 
800,  and  has  also  paid  the  five  years'  taxes 
mentioned  In  section  4  of  order  800,  and 
all  taxes  levied  on  said  lands  for  state 
and  municipal  purposes,  then  remaining 
unpaid.  The  board  of  supervisors  was, 
these  before>mentioned  acta  having  been 
done,  required  to  proceed  to  act  on  bis  pe- 
tition. The  claimant  was  required  to 
make  proof  of  the  facts  stated  in  his  peti- 
tion before  a  committee  of  the  board  of 
supervisors,  styled  the  "Outside  Land 
Committee."  After  the  proofs  were  closed, 
the  Outside  Land  Committee  was  required 
to  consider  the  same,  and  to  make  such 
report  and  recommendation  thereon  as 
shall  seem  to  them  Just  and  proper  In  the 
premistis.  The  committee  was  required  to 
file  with  the  clerk  of  the  board  the  testi- 
mony taken  by  It,  and  Its  report,  whicti 
report  was  to  be  submitted  to  tbe  board 
of  supervisors  for  their  approval,  and  if, 
in  their  Judgment,  the  claim  of  the  peti- 
tioner Is  well  fonnded,  the  board  was,  by 
an  order  entered  In  their  mInuteH,  to  ad- 
judge and  award  a  grant  of  his  lands  to 
the  petitioner,  less  tlie  amount  reserved 
for  public  use.  The  board  was  thereupon 
required  to  give  public  notice  of  their 
award  by  notice  published  at  least  once  a 
week  for  three  successtve  weeks  In  a  dally 
newspaper  pobHshed  In  tbe  city  and  coun- 
ty of  San  Francisco,  which  notice  should 
specify  the  name  of  the  applicant,  the  date 
and  filing  of  bis  petition,  and  the  tract  of 
land  awarded,  by  a  good  and  sufficient  de- 
scription thereof,  proof  of  publication  of 
^hlcb  notice  was  to  be  made  la  the  man- 
ner then  or  thereafter  required  by  law  for 
the  proof  of  publication  lo  civil  process. 
Section  2,  p.  8&4,  Act  IKTO.  The  third  sec- 
tion of  tbe  act  provides  for  tbe  execution 
of  a  deed  of  conveyance  signed  by  the 
mayor  of  the  said  city  and  county,  and  ac- 
knowledged and  delivered  by  him  to  tbe 
applicant  of  the  tract  of  land  awarded  to 
hlra,  to  which  shall  be  attached  the  corpo- 
rate seal  of  the  city  and  county  above 
named,  provided  the  petitioner,  t)efore  re- 
ceiving the  deed  aforesaid,  is  required  to 
quitclaim  and  personally  deliver  the  pos- 
sestiloo  of  all  lands  claimed  by  him  re- 
served for  public  purposes,  and  for  the  use 
and  benefit  of  the  city  and  county,  pro- 
vided titere  Is  no  suit  pending  between  tbe 
petitioner  and  some  third  person.  A  ret- 
en^ncc  will  be  further  made  to  this  last- 
mentioneil  proviso  hereafter  In  this  opin- 
ion. By  the  third  section  It  Is  provided 
that  the  conveyance  executed  under  the 
provisions  of  this  act  shall  operate  as  an 
acknowledgment  on  the  part  of  tiie  city 
and  county  aforesaid  tliat  the  titie  to  the 
land  described  In  it  has  passed  under  ftnd 
by  virtue  of  order  800  and  ordinance 
and  of  the  several  acts  of  congress  and  of 
tbe  l^slature  ratifying  said  order  and  or^ 
dinance,  under  the  authority  of  which 
the  same  hnve  been  passed.  Thesald  con- 
veyance shall  likewise  operate  to  grant, 
convey,  remise,  and  rdeaseto  the  part^, 
his  heirs  and  asidgns,  named  Uierelo.  the 
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lands  In  each  convejanca  dcsciibed,  and 
all  the  estate  and  interest  present  and  fot- 
nre  of  tJie  city  and  conn^  of  San  Fran- 
clseo  In  and  to  soeh  lands.  On  the  10th 
day  of  Janaary,  1873,  Maria  Baker,  alter 
doe  and  regalar  proceedings  bad  nnder 
order  800,  and  tbe  actn  of  tbe  legislature 
of  1868  and  1870,  was  granted  a  convey- 
ance In  tbe  usual  form  uf  all  tbe  lands  de- 
scribed In  the  complaint  as  being  part  of 
tbe  Baker  ranch,  wblch  conveyance  was 
executed  to  her  by  tbe  authorities  of  the 
dty  and  county,  as  required  by  the  act  of 
1S70,  aboTO  referred  to,  and  in  the  mode 
therein  set  forth,  conveying  tu  her  the 
title  of  the  city  and  county  of  San  Fran- 
cisco, as  declared  in  the  flftb  section  of  the 
act  of  1870,  tbe  provisions  of  which  have 
been  tuUy  stated  above.  When  the  con- 
veyance was  made  to  afterwards,  It 
does  not  appear  that  any  suit  in  r^ard 
to  the  land  was  pending  against  her.  Not 
appearing,  this  court  mast  regard  it  as 
not  existing.  Maria  Baker  Intermarried 
with  one  David  F.  Bntchelder,  and  eubs&- 
qnently  she  and  her  husband,  Batchelder, 
executed  to  the  defendant  Brlckell  divers 
mortgages  on  tbe  land  conveyed  to  her  by 
the  deed  of  the  city  and  connty  aforemen- 
tioned, and  on  other  lands,  to  secure  tbe 
payment  of  dlverssumsot  money,  amonnt- 
ing  in  the  a^i^regate  to  tbe  sum  of  $42,600. 
These  mortgages  were  subsequently  regu- 
larly foreclosed,  and  the  land  sold  under  a 
decree  of  foreclosure,  regnlariy  given ,  made, 
and  entered,  and  by  such  decree  and  the  sate 
thereunder,  and  the  deed  of  the  sheriQ  of  tbe 
city  nnd  county  of  San  Francisco  executed 
to  defendant  Brickell,  the  title  uf  said 
Maria  Batchelder  became  vested  ia  Brlck- 
ell. It  further  appears  from  the  findings 
herein  that  on  the  2Sd  of  September,  18(12, 
Maria  Baker  and  her  then  husband,  John 
H.  Baker,  executed  a  declaration  of  home-' 
stead  in  due  form  of  law,  embracing  the 
land  Involved  In  this  litigation.  This 
homestead  estate,  nnder  tbe  provisions  of 
tbe  act  of  1862,  under  which  tbe  declara- 
tion was  made  and  recorded,  on  the  death 
of  either  spouse,  vested  absolutely  in  the 
survivor.  Such  is  tbe  effect  of  the  fourth 
section  of  the  act  of  1862.  See  Herrold  v. 
Eteen,  58  Cal.  445-447,  where  tbe  point  Is 
considered  and  decided.  See,  also,  cases 
cited  In  the  opinion  In  that  case.  It  was 
not  necessary  that  this  homeetead  estate 
should  be  set  apart  by  the  probate  court 
to  the  surviving  spouse.  It  vested  In  the 
survivor  by  descent.  Herrold  v.  Been,  su- 
pra. So  on  tbe  death  of  John  H.  Baker, 
In  March,  1868,  the  homestead  estate  vest- 
ed In  hlB  surviving  wife,  Maria  Baker.  Un- 
dersucb  circumstances  the  contention  can- 
not be  upheld  that  tbe  possession  of  Maria 
Baker  was  not,  on  the  8tli  of  March,  1866, 
bona  Sde.  She  was  not  only  In  actual 
possession,  but  she  was  there  having  title 
to  the  whole  land  us  against  any  heir  of 
John  H.  Baker,  by  the  legal  devolution 
to  her  of  tbe  whole  land  as  a  homestead. 
In  such  a  state  and  condition  the  bona 
Odes  of  her  possession  could  not  be  im- 
peached. Its  bona  Sdes  were  beyond  a 
doubt. 

This  conclusion  disposes  of  this  case,  for 
in  no  event  would  any  trust  arise  here  In 
favor  of  any  of  the  clmdren,  Issue  of  the 


marriage  uf  Maria  Baker  and  her  hus- 
band John  H.  Baker.  The  plaintiff  could 
have  no  claim  to  any  portion  of  the  land. 
There  Is  nothing  on  which  to  build  a 
trust.  A  trust  arises  from  contract  or 
from  circumstances  which  aHect  tbe  eon- 
Bclence  of  a  party,  and  charge  him  with 
tbe  rights  of  another.  Here  there  was  no 
contract  between  Maria  and  John  H.  Ba- 
ker, constituting  a  trust,  and  no  circum- 
stances affecting  the  conscience  of  Maria 
Baker,  charging  ber  with  any  duty  to  her 
children  In  regard  to  the  lands  in  suit. 
John  U.Baker  had  no  title  to  this  land. 
His  settlement  and  possession  on  It  was 
merely  permissive.  He  acquired  no  rigb  t  to 
it  by  such  possession.  The  title  was  then  in 
the  United  States,  to  give  it  to  whom  it 
thought  best ;  and  when  it  did  makea  do- 
nation, in  March,  1866,  be  could  hot  be  the 
recipient  otagrant.  He  bad  then  departed 
this  life,  and  could  take  nothing  by  the 
act  of  congreBS  pansed  on  tbe  day  above 
mentioned.  The  possession  on  that  day 
was  that  of  his  wife,  the  then  head  of  the 
family,  Maria  Baker.  She  owed  no  duty 
to  her  children  save  support,  malnte* 
nanco,  and  edueatton,-4one  In  regard  to 
this  land.  Independent  of  the  homestead 
which  had  arisen  under  the  act  of  186:!. 
which,  as  we  have  seen,  passed  to  her  on 
the  death  of  her  husband,  we  think  she 
was  on  the  8tb  day  of  March,  1806,  In  the 
actual  bona  Ade  possession  of  the  land, 
but  when  the  homestead  right  is  taken 
Into  account,  there  can  In  our  judgment 
be  no  question  or  doubt  as  to  the  bona 
ffdea  of  her  actual  possession.  She  was, 
tber^ore,tbe  grantee  under  the  act  of  con- 
gress of  the  land  In  question.  The  grant 
to  Maria  Baker  was  a  pure  donation,  and 
how  any  trust  In  favor  of  any  other  per- 
son could  arise  out  of  It,  we  cannot  sur- 
mise. Nor  are  we  wlUiout  authority  to 
sustain  thlBconclusfon.  In  Lablsh  v.  Har- 
dy, 77  Cal.  827,  19  Pac.  Bep.  531,  a  like 
question  came  before  this  court  for  dis- 
cussion, and  Its  determination  was  In  ac- 
cordance with  what  is  stated  herein.  In 
that  case  the  decision  was  Iq  relation  to 
the  proTislona  of  an  act  of  eongress  of 
July  23, 1866,  relinquishing  and  granting 
the  lands  wltblu  the  limits  of  the  town  of 
Santa  Craz  to  the  corporate  outhoritlee 
thereof.  In  trust,  and  with  authority  to 
convey  them  to  the  parties  In  the  actual 
booa  Sde  occupancy  thereof  at  tbe  dote 
of  the  passage  of  the  act.  On  May  13,1871, 
the  corporate  authorities  of  thetown  con- 
vened the  premises  to  William  H.  Hardy, 
father  of  appellant,  and  husband  and 
grantor  of  respondent.  The  appellant 
claimed  that  the  rights  and  equities  ac- 
quired by  her  parents  through  occupancy 
and  possession  uf  the  premlscsconstituted 
community  property,  on&-half  of  which 
belonged  to  her  mother,  and  at  her  death, 
by  the  law  then  existing,  descended  to 
and  vested  In  ber  children.  Tlie  mother  of 
appellant  died  in  1856,  ten  years  prior  to 
the  paHsage  of  tbe  act  of  congress  in  July, 
ISrtC.  Thecourt,  per  Srarpbtbin,  J.,  said: 
"The  beneflclaries  under  the  act  of  con- 
gress were  clearly  those  In  the  bonu  Sii* 
occupancy  of  the  land  In  the  town  of  San- 
ta Cms  at  tiie  date  of  the  pastuige  of  said 
act,  which  was  ten  yearn  after  the  death 


Digilized  by 


Dy  Google 


Cal.) 


CLAVET  ©.  LOBD. 


u(  appellant's  mother.  An  occupancy 
which  terminated  ten  years  before  the 
pasHSige  of  the  act  would  not  be  a  bouH 
Sde  occupancy  at  the  time  of  its  paBBase. 
We  are  unaware  of  any  law  under  which 
a  bare  occupancy  ol  any  public  land  of 
the  United  States  vests  tn  the  occupant 
any  rij^bt  or  equities  in  or  to  the  land  so 
occupied.  We  think  no  property  was  ac- 
quired in  the  premities  in  controversy  by 
either  of  the  parents  of  appellant  prior  to 
the  passage  of  the  act  of  July  23, 1806." 
This  Judgment  was  concurred  in  by  fire 
of  thejastices  of  this  court,  and  there  was 
no  dissent.  It  Is  clearly  correct  and  meets 
our  approval. 

The  other  circumstances,  vU„  the  facts 
that  Maria  Baker  qualified  and  was  ap- 

golnted  as  administratrix  of  John  H. 
aker.  and  pat  the  land  in  suit  on  the  in- 
ventory returned  by  her  to  the  probate 
court  as  assets  of  her  intestate's  estate  in 
ihe  administration  ot  the  estate,  are  en- 
tirely Immaterial.  We  are  aware  of  no 
law  by  which  a  person  appointed  adminis- 
trator loses  hie  land  by  so  actlnfc-  There 
Is  no  estoppel  on  Maria Bakerto  claim  her 
own  property  under  soch  circumstances. 
She  nodoubt  acted  in  this  matterthrouKh 
ignorance  of  her  rights,  or,  If  advised  at 
all,  from  having  been  Improperly  coun- 
seled. It  Is  useless  to  dwell  on  the 
points  adverted  to  In  relation  to  the  ad- 
ministration, which  are  totally  immate- 
rial, and  cannot  in  any  proper  view  of 
them  attect  the  decision  of  this  case.  The 
judgment  and  order  are  reversed  and  the 
cause  remanded  for  a  new  trial,  in  accord- 
ance with  the  views  expressed  In  this 
opinion.  So  ordered. 

We  concur:    McFabland,  J.;  Shabp- 

8TEIiV,  J. 

(87  Cal,  422)   


Cb&steh  t.  Field  et  a/.  (Nu.  18,816.) 
(Supreme  Court  ef  CcMfomia.  Jan.  4, 1891.) 

EjEOTMEITT— ^JOIETISO  TiTLB— JUDOMEITT  OS 

1.  Upon  a  complaint  coutalnliig  the  usual  al- 
legations in  ejectment,  and  all  Uiat  are  necessary 
to  quiet  title,  and  a  prayerthat  defendants  be  re- 
quired to  set  forth  their  claims:  that  said  claims 
be  adjudged  to  be  invalid,  and  plaintilC'B  title 
deci&red  to  be  good ;  that  plaintiff  be  restored  to 
possession,  and  defendants  be  barred  forever  from 
asserting  any  claim  to  the  land,  and  "for  such  other 
and  further  relief  as  shall  be  meet  in  the  prem- 
ises, "  Judgment  would  not'be  given  without  evi- 
dence, even  If  there  was  no  answer. 

2.  A  apecific  denial  of  plaintiff's  rlghtof  pos- 
session, which  would  be  bad  on  special  demurrer 
for  uncoiainty,  Is  sufficient  to  raise  an  issue  as 
to  some  portion  of  the  property,  and  to  defeat  a 
motion  for  judgmeDt  on  the  pleadings,  even  if 
such  moUon  were  ever  good  in  ejectment 

In  bank.  Appeal  from  superior  court, 
Calaveras  county;  C.  V.  Gottschalk, 
Judge. 

A.  Everett  Ball,  for  appellant.  Edward 
Field,  in  pro.  per.,  and  Henry  C.  Dibble, 
for  respondents. 

Paterson,  J.  The  complaint  contains 
the  usual  allegations  in  ejectment,  and  all 
that  are  necessary  to  quiet  title.  At  tlie 
trial,  and  before  anj-  evidence  was  intro- 
duced, the  plaintiff  moved  for  Judgment 
OQ  the  pleadings,  claiming  that  the  an- 


swer raised  no  material  Issue.  There  was 
no  demurrer  to  the  answer.  The  notion 
was  properly  denied.  If  the  action  be 
considered  as  an  action  ot  ejectment,  there 
is  a  speciflc  denial  of  plaintiff's  alleged 
right  ol  possession.  The  denial,  It  Is  true, 
covers  all  the  parcels  described  In  tbecom- 
plaint,  and  would  not  stand  the  test  oh 
demurrer  for  uncertainty,  but  It  Is  suffi- 
cient to  raise  an  Isnue  as  to  some  portion 
ol  thw  property,  and  to  defeat  a  motion 
for  judgment  on  the  pleadings,  assuming 
that  such  a  motion  would  be  good  under 
any  clrcamstanceB  tn  an  action  ot  eject- 
ment. 

The  prayer  ot  the  complaint  is  that  the 
defendants  be  required  to  set  forth  their 
claims;  that  said  claims  be  adjudged  to 
be  Invalid,  aod  plaintiffs  title  declared 
to  be  good;  that  plaintiff  be  restored  to 
possession,  and  defendants bedebarredfor- 
ever  from  asserting  any  claim  to  the  land, 
and  "for  such  other  and  further  relief  as 
shall  be  meet  In  the  premises,  and  costs  ol 
suit."  Upon  the  allegations  of  the  com- 
plaint and  this  prayer  the  court  would 
not  have  given  judgment  without  evi- 
dence^ it  there  had  been  no  answer  at  all 
filed.  The  Judgment  is  affirmed.  All  con- 
cur. 

.  ' —  (87  Csl.  <13> 

Clavey  et  al.  v.  Lord.   (No.  18,678.) 
(Supreme  Court  of  California.  Jan.  4,  1891.) 

AOCODNTINQ— PuOIKGfl  OP  FaOT  —  AdMISSIOU  OP 
EviDBHCB  ATTIK  VbhdicT— OSJBOTIONS  TO  Evi- 
DESCI— HaBMLEBS  EBBOB. 

1.  In  an  action  ttse  an  aoconntlng  by  defend- 
ant of  cattle  delivered  to  him  by  plaintiff's  In- 
testate, the  issue  as  to  the  numbw  of  oatcle  de- 
livered to  defendant  is  immaterial  where  It  ap- 
pears that  defendant  has  made  a  complete  settle- 
ment with  deceased  and  with  plajntins. 

3.  Eacb'party  moved  for  Judgment  on  a  spe- 
cial verdict,  but  the  court  did,  nothing  nn*iU 
three  months  thereafter,  when  it  permitted  de- 
fendant to  Introduce  further  evidence,  without 
showing  oauiie  thwetor  by  alfldavit  Plaintiffs 
also  introduced  sooh  evidence  as  they  wished. 
Held,  t^t  there  was  no  abuse  of  discretion. 

8.  Where  one  of  plalntiib*  oonnsel  objected 
to  evidence  of  statements  made  by  plaintiffs'  wit- 
ness inconsistent  wiih  his  testimony,  on  tbe 
ground  that  there  was  no  foundation  laid  to  Im- 
peach his  testimony,  and  plaintiffs'  leading  coun- 
sel then  said,  '*if  it  was  not  after  be  testiDed, 
he  cannot  be  impeached  in  tiiat  W17, "  the  objeo- 
tion  does  not  go  to  the  proving  of  what  witness 
said  after  he  teetifled. 

4.  The  findings  as  to  settlements  being  con- 
trolling, any  error  in  the  admission  of  evidence 
tending  to  show  the  number  of  cattle  delivered 
to  defendant  was  harmless. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tuolumne  coun- 
ty: J.  F.  RooNBY,  Judge. 

Jamee  H.  Budd  and  F.  D.  &  Q.  W.  Nicol, 
for  appellants.  F.  W.  Street,  E.  A.  Rodg- 
ers,  and  J.  C.  (Jampbell,  for  respondent. 

Vanclief,  C.  The  first  countof  thecom- 
plalnt  In  this  action  alleges  that  the  de- 
cedent in  his  life-time  verbally  contract- 
ed With  the  defendant  to  deliver  to  the  lat- 
ter a  large  number  ot  stock  cattle,  which 
the  defendant  was  to  herd,  pasture,  feed, 
and  care  for.  In  consideration  of  which  the 
defendant  was  to  have  one-half  of  the  in- 
crease of  said  cattle,  but  was  to  return, 
or  account  to  tbe  decedent  tor,  all  the  cattle 


Digilized  by 


Google 


494 


PACIFIC  BEPOBTEB,  Vcl.  2o. 


uriglnally  deltTerecl  ami  one-hall  of  the 
Increase  at  the  explratloo  of  the  contract. 
The  contract  did  not  fix  or  Rtate  the  time 
during  which  thedefendan  t  waste  lieep  the 
cattle,  but  it  is  allefctid  that  he  kept  them 
until  William  Clavey  died,  June  25, 18S5. 
Nor  is  the  date  of  the  contract  alleged, 
but  it  appears  that  It  was  made  in  lS75. 
It  la  further  alleged,  on  information  and 
belief,  that  the  deceased  delivered  to  the 
defendant,  under  the  contract,  "  about  one 
hundred  and  forty  head  of  stock  cattle," 
which  defendant  kept  according  to  the 
contract,  and  "that  the  Increase  of  said 
cattle,  while  In  possession  of  the  defend- 
ant nnder  said  contract,  amounted  to 
many  hundreds.  **  It  Is  further  alleged, 
on  Information  and  belief,  that  during  the 
Hte-tlme  of  William  Clavey  there  was  no 
accounting  between  him  and  defendant 
In  regard  to  the  cattle;  and  that  no  ac- 
counting or  settlement  has  been  made  be- 
tween plaintiffs  and  defendant  In  regard 
to  the  cattle  since  the  death  of  William 
Clarey.  In  the  second  count  It  Is  allied, 
on  Information  and  belief,  that  during  the 
life-time  of  the  deceased  he  and  defendant 
entered  Into  a  verbal  contract,  "by  the 
terms  of  which  they  were  to  purchase 
large  tracts  of  laud  in  Tuolumne  county, 
the  same  to  be  held  by  them  in  common. " 
That  under  said  contract  "Clavey  fur- 
nished to  defendant  large  sums  of  money 
with  which  to  purchase  and  pay  for  his 
(Clavey *s)  Interest  In  the  aforesaid  land;" 
and  that  defendant,  "with  said  money, 
and  money  of  lils  own,  and  under  said 
a»n*eoment,  did  purchase  large  tracts  of 
land,  the  deeds  and  conveyances  of  which 
were  taken  In  the  name  of  defendant,  and 
In  trust,  however,  tor  the  Joint  benefit  of 
himself  and  said  Clavey.  each  of  whom 
owned  an  undivided  half  thereof."  That 
the  defendant  still  holds  the  title  to  said 
lands,  and  "refuses  to  account  to  plain- 
tiffs therefor,  or  for  the  rente  and  profits 
of  the  laud,  or  for  the  money  invested 
therein  by  Clavey,  and  refuses  to  make 
any  statement  of  his  trust  under  said  con- 
tract, all  of  which  has  been  demanded  by 
plaintiffs.  The  prayefof  the  complaint  Is 
—First,  that  defendantaccountforthe  cat- 
tle under  the  contract  first  alleged;  and, 
second,  that  he  account  for  alt  money  re- 
ceived by  him  for  the  purchase  of  land  uu- 
der  the  contract,  alleged  in  the  second 
count,  and  tor  all  lands  purchased  there- 
with, and  tor  the  rents  and  profits  thereof. 
The  anavrer  of  the  defendant  admltsacon- 
tract  in  r^ard  to  the  cattle,  but  with  the 
additional  terms  that  the  defendant  was 
authorised  to  deal  with,  aell,  and  dispose  of 
the  cattle  and  the  Increase  as  his  own, 
during  the  time  he  should  keep  them,  and 
account  to  Clavey  for  the  proceeds  of  such 
sales ;  and  that  defendant  was  not  tu  be 
liable  for  loss  ot  cattle  by  death  or  other- 
wise; ond,  also,  that  defendant  was  to 
hold  said  cattle  as  security  for  all  debts 
due  the  defendant  from  Clavey.  And  de- 
nies that  Clavey  delivered  to  defendant 
more  than  77  head  ot  cattle  under  the  con- 
tract. Denies  that  there  had  been  no  ac- 
counting and  settlement  with  Clavey  and 
the  defendant;  but  alleges  that  at  divers 
times  he  had  accounted  to  and  settled 
with  Clavey,  during  his  life-time,  all  mat- 


ters pertaining  to  the  cattle  contract,  and 
that  In  March,  1887,  he  had  accounted  and 
settled  with  the  plalntlfis  for  all  the  cattle 
and  increase  thereof  that  remained  l.i  his 
possession  after  the  death  of  Davey.  The 
answer  also  denies  all  the  material  allega- 
tions of  the  second  count.  Twenty-five 
special  Issues  framed  by  counsel  for  the 
respective  parties  were  submitted  by  the 
court  to  a  jury,  and  on  April  7.  1888,  the 
jury  returned  a  verdict  In  favor  ot  the 
plaintiffs  upon  all  the  Issues  except  one,  as 
to  which  the  jury  failed  to  agree.  There- 
upon each  party  asked  for  Judgment  on 
tlie  special  verdict ;  hut  no  further  action 
appears  to  hare  l)een  taken  by  court  or 
counsel  until  July  14, 1888,  when  defend- 
ant's counsel  asked  permleslon  to  Intro- 
duce further  evidence,  which  was  allowed 
by  the  courtagalnat  the  objection  of  plain- 
tiffs'counsel.  After  hearing  the  additional 
evidence  the  court  set  aside  the  special 
verdict,  and  upon  all  the  evidence  made 
written  findings  In  favor  of  the  defend- 
ant, and  rendered  Judgment  accordingly. 
The  plaintiffs  appeal  from  the  Judgment, 
and  from  an  order  denying  their  motion 
for  a  new  trial.  The  court  found  the  cat- 
tle contract  to  have  been  as  stated  In  de- 
fendant's answer,  and  that  defendant  re- 
ceived only  77  head  of  cattle  under  thecon- 
tract;  and  further  found,  in  regard  to  the 
cattle  transaction,  as  follows:  "(6)  That 
during  the  llte-tlme  of  Clavey,  defendant 
and  said  Clavey  had  frequent  settlements 
aud  accountings  in  r^ard  to  the  cattle  bo 
received,  and  the  increase  thereof,  and 
that  at  each  of  said  settlements  defrad- 
ant  fully  settled  with  said  Clavey  for  ail 
ot  the  cattle  sold  and  the  Increase  ot  said 
cattle;  (7)  that  on  or  about  thelOtbday 
ot  March,  1887,  defendant  delivered  to 
plaintiffs  herein,  the  administratrix  and 
administrator  of  the  estate  of  said  Will- 
iam Clavey,  deceased  all  of  the  cattle  that 
remained  in  defendant's  possesulon,  wheth- 
er the  same  were  original  stock  cattle,  or 
the  increase  of  said  stock  cattle,  and  the 
plaintiffshereinrecelved  thesame;  (8)  that 
At  the  time  of  the  commencement  of  tbls 
action,  defendant  did  not  have  In  bis  pos- 
session any  of  the  original  stock  cattle  re- 
ceived from  William  Clavey,  nor  any  ottfae 
Increase  of  the  original  stock  cattle  so  re- 
ceived, uor  any  ot  the  proceeds  ot  the 
sale  of  said  cattle  or  the  increase  thereof, 
but  had  fully  accounted  to  said  Clavey 
during  his  life-time  for  the  increase  ot  said 
cattle,  and  the  proceeds  from  the  sale  of 
the  same,  and  had  turned  over  to  said 
plaintiffs  all  of  the  cattle  that  they  were 
entitled  to  receive  under  the  terms  of  said 
contract. "  Upon  all  the  Issues  in  the  sec- 
ond count,  the  court  found  In  favor  of 
defendant. 

1.  Many  of  the  findings  are  attacked  on 
the  ground  that  they  are  not  Justified  by 
the  evidence.  But  I  think  all  the  findings, 
except  that  as  to  the  number  of  cattle  de- 
livered to  defendant  under  the  contract, 
are  sustained  by  a  preponderance  of  evi- 
dence; and  the  finding  as  to  the  number 
of  cattle  delivered  is  supported  hy  the  pos- 
itive testimony  of  the  defendant,  and  of 
the  witness  Richards,  opposed  to  the  pos- 
itive testimony  of  John  Loney  and  the 
rathw  indefinite  testimony  ot  McFariand, 
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fur  the  plaintiffs.  There  was  nn  attempt 
by  each  party  to  discredit  the  witnesses 
of  theotberas  to  tbe  number  of  euttle; 
bat  there  is  notbing  In  tbe  record  from 
wbichitcan  be  seen  or  determined  bere 
that  tbe  court  did  not  Justly  estimate  the 
nredU>llity  of  tbe  witnesses.  Besides,  it  the 
sixth,  seventh,  and  ei^bt  findings  an  to 
settlements  with  the  deceased  and  plain- 
tiffs are  justified  bythe  evidence,  as  I  think 
they  are,  they  are  controlling,  and  render 
the  issue  as  to  the  number  of  cattle  liuma- 
terial. 

2.  It  Is  Insisted  by  appellants  that  tbe 
court  erred  In  hearing  additional  evidence 
three  months  after  the  verdict  of  the  Jury 
was  rendered, and  In  disregarding  the  ver- 
dict of  the  Jury.  When  the  verdict  was 
rendered,  each  party  moved  for  judRnient 
apon  it,  and  it  does  not  appear  why  the 
court  did  not  further  act  In  the  case  until 
three  months  thereafter ;  yet  It  doud  not 
appear  that  the  delay  was  objected  to  by 
tbe  appellants.  If  the  court  disagreed 
with  the  verdict  of  the  jury,  there  should 
be  no  question  that  it  had  the  power  to 
disregard  and  set  it  aside  of  its  own  mo- 
tion, since,  until  adopted  by  the  court,  it 
was  only  advisory.  Johnson  v.  Powers, 
66  Cal.  179, 8  Pac.  Bep.  625 ;  S weetser  v.  Dob- 
bins. 9&  Cal.  629,  4  Pac.  Rep.  540,  and  other 
cases.  Tbe  only  remaining  question  un- 
der this  bead  Is  whether  the  court  erred  In 
permitting  the  defendant  to  introduce  fur- 
ther evidence  without  showing  caube  there- 
for by  affidavit.  It  was  undoubtedly 
within  the  discretionary  power  of  the 
«onrt  to  permit  further  evidence,  under  the 
circamstancea  disclosed  by  the  record. 
Foote  V.  KIchmond,  42  Cal.  441 ;  Barry  v. 
Bennett,  45  Cal.  KO;  Keys  v.  Warner,  Id. 
60;  Association  v.  Wlllard,  48  Cal.  615; 
Cousins  V.  Partridge,  79  Cal.  224,  21  Pac. 
Rep.  745;  Bank  v.  Wolff,  79  Cal.  70,  21 
Pac.  Rep.  651,  748.  And  no  abuse  of  that 
powerap pears.  Both  parties  were  permit- 
ted to  introduce  additional  evidence  with- 
uat  any  apparmt  refltrlctlon;  and  both 
parties  did  Introdnce  additional  evidence. 
There  Is  no  complaint  that  the  plaintiffs 
were  surprised, orwere  not  allowed  amplu 
opportunity  to  procure  and  Introduce  evi- 
dence in  rebuttal  or  In  chief;  nor  docs  It 
appear  thatplalntlOs  failed  toprocureany 
additional  evidence  desired,  which  would 
have  been  available  onder  other  circum- 
stances. Conceding  that  the  court  might 
have  denied  the  motion  to  admit  further 
evidence  without  any  apparent  abuse  of 
discretion,  ai;  Inthecase  of  Koblerv.  Wells, 
26  Cal.  61S,  cited  by  respondent,  it  does 
not  necessarily  follow  that  it  was  an- 
abase  of  discretion  to  grant  the  motion; 
lor.  In  casen  where  tbe  decision  la  governed 
■entirely  by  tbe  discretion  of  tbe  court,  It 
may  often  happen  that  a  decision  in  favor 
of  either  party  would  not  appear  to  be 
an  abuse  of  discretion.  To  say  that  the 
law  allows  no  latitude  for  tbe  exercise  of 
dliwretlonary  power  is  to  deny  that  the 
power  Is  discretionary.  The  only  llroltn- 
tlon  that  tbe  law  has  placed  upon  the  ex- 
ercise of  discretionary  Jndlclal  power  Is 
that  it  must  not  be  abused.  While  it  may 
be  difficult  to  define  exactly  what  Is  meant 
by  abuse  of  judicial  discretion,  and  what- 
ever It  may  Imply  as  to  tbe  disposition  and 


motives  ol  tbe  Judge,  It  Is  fairly  dedudble 
from  the  cases  that  one  of  its  essential  at- 
trlbntes  Is  that  It  most  plahily  appear  to 

effect  Injustice. 

3.  On  the  trial  before  the  jury,  McFar- 
land  testified  for  tlie  plaintiff  as  to  the 
number  of  cattle  delivered  to  the  defend- 
ant. On  tlie  trial  before  the  court,  three 
months  later,  the  defendant  offered  to 
prove  by  his  witness,  Preston,  that,  after 
McFarland  had  testified,  he  made  a  state- 
ment, in  regard  to  the  number  of  cattle,In- 
conslstent  with  bis  testimony  before  the 
jury.  Thereupon  the  following  objection 
by  counsel,  and  ruling  by  the  court,  were 
made :  "  Mr.  Xlcol.  I  object  upon  the 
ground  that  no  proper  foundation  has 
Iteen  laid  to  Impeach  his  testimony.  Mr. 
Eudd.  If  it  was  not  after  he  had  testified, 
he  cannot  be  Impeached  lu  that  way.  Mr. 
Campbell.  It  was  after.  The  Court.  An- 
swer tbe  question.  Mr  Budd.  Plaintiff  ex- 
cepts." Tbe  witnesB  then  testified  to  a 
statement  by  McFarland  made  after  be 
had  testified  before  the  jury.  Inconsistent 
with  bis  testimony  before  the  jury.  Coun- 
sel for  appellants  contend  that  the  ad- 
mission of  Preston's  testimony  was  er- 
ror. I  think,  however,  that  the  objection, 
as  modified  by  Mr.  Budd,  who  appears  to 
have  been  the  leadlngcounselforplalntlffs, 
was  no  objection  to  proving  what  McFar- 
land sa)d  after  he  testified  before  the  jury ; 
and  that  the  objection  mast  have  been  so 
understood  by  the  court  and  coansel  lor 
defendant. 

4.  The  deposition  of  J.  W.  Tnllock,  as- 
sessor of  Stanislaus  county,  was  offered  In 
evidence  by  defendant  tu  show  how  many 
cattle  were  assessed  to  Clavey  in  1874. 
Tbe  plaintiffs  objected  to  questions  num- 
bered 7,  8,  9,  10,  and  11.  Their  objection 
was  sustained  as  to  9  and  10,  but  was 
overruled  as  to  7,  8,  and  11.  Those  ques- 
tions were  as  follows:  "No.  7.  State 
whether  or  not  the  assessment  list  of  Cuat 
year  contains  certain  cattle  belonging  to 
theaald  Clavey?  No.  8.  State  Just  what 
tbe  asBessment  book  sbows  with  reference 
to  these  cattle,  with  regard  to  number, 
va1ue,and  quality?  No. 11.  Statewhether 
or  not  tbel24  head  of  cattle  above  referred 
tu  include  all  the  cattle  which  were  as- 
sessed to  William  Clavey  in  1874. "  The  an- 
swers to  these  questions  appear  to  have 
been  reao  by  tbe  witness  from  page  22  ol 
the  assessment  roll  of  1874,  showing  that 
124  head  of  cattle  and  no  more  bad  been 
assessed  to  Clavey  that  year,  and  that 
"124  head  of  stock  cattle  had  been  removed 
to  Tuolumne  county."  The  grounds  of 
the  objections^  were  that  No.  7  was  incom- 
petent, irrelevant,  and  not  the  beet  evi- 
dence; the  same  as  to  No.  8,  and  aliin  that 
it  doea  not  appear  who  made  tbe  aesesa. 
ment,  or  that  Clavey  signed  or  had  any- 
thing to  do  with  It;  and  that  No.  11  did 
notaek  forthe  best  evidence.  It  isclalmed 
by  appellants'  counsel  that  the  court 
erred  in  overruling  their  objection?  to  the 
questions  numbered  7,  8,  and  11.  If  there 
was  error  in  any  of  these  rulings,  it  was 
harmless.  Theevldence  objected  to  tended 
to  prove  only  that  Clavey  owned  no  more 
than  124  head  ofcattleat  thetlmeof  the  as- 
sessment In  1874;  and,  therefore,  could  not 
have  been  applied  to  any  other  Issue  than 
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that  as  to  ttae  Domber  of  cattle  delivered 
todefendant.  It  toad  do  bearing  whatever 
upon  the  IsDnes  aa  to  aettlemonts,  and 
could  not  have  Influenced  or  contributed 
to  the  findings  upon  these  fssues.  These 
findings  are  contralling,  and  dfspos3  of 
the  case  in  favor  of  the  respondent  with- 
out regard  to  the  number  of  cattle  deliv- 
ered. 

5.  Several  other  exceptions  to  rulings  of 
the  court  were  taken,  but  they  appear  to 
be  either  grounded  upon-  misapprehension 
.ut  the  facta  or  unlmportaot  In  view  ol  the 
aettlementa  found.  I  think  the  Jadgmrait 
and  order  should  be  affirmed. 

We  concur:   Footb,  C;  Hatne,  C. 

Per  Curiam.  For  the  reaaona  given  in 
the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 


(3  CeI.  Vnrw.  872)  ~  

Fkofu     reL  Boabd  or  State  Habbor  Cou- 

UIBSIONBBB  V.  BOBEBTS.     (No.  12,980.) 

(Supreme  Court  qf  CaHf&rrUii.  Jan.  4, 1891.) 

.    WhaKFAGB  TAXBS— COHSTITUnOBAL  LaW. 

.  X.  Wharfage  charges  Imposed  bj'the  board  ot 
harbor  commisaionerB  on  the  owner  of  a  barge 
and  lighter,  which  were  hept  within  a  slip  con- 
stmoted,  repaired,  and  dredged  by  the  Doard, 
are  TsUd,  and  not  In  violation  of  Const  U.  S. 
art.  1,  S  10,  which  prohibits  a  state  from  levying 
duty  on  tonnage  wltboat  the  consent  of  congress. 

3.  Where  a  lighter  actually  received  the  sup- 
port of  a  wtuurf  in  discharglDg  Into  and  Iradl&g 
from  a  vessel  tied  to  the  wharf,  the  fact  that  the 
vessel  lay  between  the  wharf  and  the  lighter,  and 
that  the  owner  of  the  vessel  had  paid  regular 
wharfage  rates,  does  not  affect  the  right  of  the 
board  of  harbor  commissioners  to  collect  wharfage 
rates  from  the  owner  ol  the  lighter. 

8.  WI)Ue  Act  .Cal.  Harol  17,  1880,  which 
amenda  Act  March  15,  1S78,  so  as  to  exempt  ves- 
sels engaged  solely  In  domestic  commerce  from 
the  wharfage  tax,  to  which  vessels  engaged  in 
interstate  commerce  still  continue  subject,  maybe 
invalid,  in  so  far  asitdiscrimiuates  against  vessels 
engaged  In  interstate  commerce,  yet  the  board  of 
harbta:  commissioners,  which  is  the  agent  of  the 
state,  with  only  snch  powers  as  are  conferred  on  it 
by  the  legislature,  cannot  disregard  the  amend- 
ment, and  collect  wharfage  taxes  from  vessels 
engaged  solely  in  domestic  commerce. 

In  bank.  Appeal  from  superior  court, 
city  and  county  ot  San  Francisco;  James 
G.  Maquiri!:,  Judge. 

Eosenbaum  A  Scheellne,  lor  appdlant. 
T.  G.  Coogan,  for  respondent. 

PATEB80N,  J.  This  action  was  brought 
on  beiiall  of  the  people  on  relation  of  the 
harbor  comrjiaeioners  to  recover  a  certain 
sum,  claimed  to  be  due  to  plalDtlfT  for 
wharfage.  The  defendant's  barge  and 
lighter  part  of  the  time  were  attached  to 
the  wharves  by  hawsers  and  lines  fastened 
to  mooring  plies,  which  had  been  placed 
there  for  that  purpose  by  the  respondents, 
and  part  of  the  time  they  were  not  at- 
tached to  the  wharves,  but  were  fastened 
by  lines  to  tbe  sides  of  other  vessels,  which 
were  moore«l  u  p  against  and  fastened  to  the 
wharves.  Appellantcontends— ^7ist,that 
his  vessels  did  not  use  tbe  wharves,  and, 
therefore,  the  charge  Is  one  upon  tonnage 
and  In  conflict  with  'section  10,  art.  1,  of 
the  constitution  of  the  United  States;  sec- 
ond, that  appellant  Is  exempt  from  the 
charge  made,  because  his  vessels  are  en* 


gaged  In  transferrlngmerchandise between 
Ifferent  points  within  the  state. 
There  Is  no  merit  we  think  In  the^  first 
contentlou.  The  court  found  that  the  ap- 
pellant did  use.the  wDarvea,  and  thatfind- 
Ing  is  not  challenged,  but  It  also  found 
that  appellant's  vessels  were  not  In  all 
cases  attached  directly  the  wharves.  TU« 
barge  and  lighter  were,  however,  within 
the  slips  which  were  constructed,  kept  In 
repair,  and  dredged  by  the  respondents ; 
and  appellant  could  not  have  made  use  of 
them  unless  they  bad  liecn  so  repaired  and 
dredged.  Under  these  circumstances, 
whurraKe  charges  are  valid,  and  the  con- 
stitutional provision  relied  upon  by  appel- 
lant is  not  violated.  People  v.  Qas-llght 
Co..  &4  Cal.  248;  People  v.  Williams,  G4  Cal. 
502;^  State  Tonnage  Tax  Cases.  12  Wall. 
219;  Cannon  v.  City  of  New  Orleans,  20 
Wall.  677;  Benedict  v.  Yanderbllt,  1  Bob. 
(N.  T.)  194.  Fortfaermore,  the  barge  and 
lighter  were,  when  within  tlie  sllpH.  act- 
ually receiving  the  support  of  the  wharves 
In  discharging  Into  and  loading  from  ves- 
sels which  were  tied  thereto.  They  were 
practically  tied  to  tbe  wharves,  although 
there  was  a  vessel  between  them  and  the 
wharf  itself,  and  the  fact  that  the  owners 
of  tbe  vessels  lying  next  to  the  wharf  nad 
paid  regular  wharfage  rates  does  not  af- 
fect the  right  of  the  harbor  commissioners 
to  collect  from  the  defendant.  Ylcksbarg 
V.  Tobln,  100  U.  S.  430. 

We  are  of  the  opinion  that  appellant's 
second  coRtentlon  is  sustained  by  the  act 
of  the  legislature,  approved  March  17, 1S80, 
amending  section  6  ot  an  act  entitled  "An 
act  concerning  the  water  front  of  the  city 
and  county  of  San  Francisco, "  approved 
March  15, 1878.  This  amendatory  act  pro- 
vldes  that  "no  wharfage  shall  be  collected 
on  any  merchandise  or  other  article  load- 
ed on  any  vessel  or  railroad  car,  in  the 
city  and  county  of  San  Francisco,  lor  the 
purpose  of  being  transported  to  bti^  port 
or  place  in  the  state  of  California,  nor  oi 
any  merchandise  or  other  article  loadeo 
on  any  vessel  or  railroad  cur.  at  any  port 
or  place  In  tbe  state  of  Catltornla,  and  ar- 
riving In  tbe  city  and  county  of  San  Fran- 
cisco."  It  Is  claimed  by  respondents  that 
this  act  launconstltutlunal,  and  they  r^ 
upon  the  decision  ot  the  aupreme  court  ot 
the  United  States,  in  the  case  of  Guy  v. 
Baltimore,  100  O.  8.  4!J4,  in  support  of  thla 
proposition.  We  do  not  think  that  case 
Is  In  point.  It  was  held  In  that  case  that 
a  state  could  not  employ  Its  property  for 
public  use  so  as  to  hinder,  obstruct,  or 
burden.  Interstate  commerce  In  the  Inter- 
est of  commerce  wholly  tntemul  to  that 
state;  eontdnot  build upita  dumesttccom- 
merce  by  means  of  unequal  and  oppi*esslve 
burdens  upon  the  Industry  and  business  of 
other  states.  In  that  case  an  ordinance 
of  the  city  of  Baltimore  required  vessels 
laden  with  the  products  vf  other  states  to 
pay,  tor  the  use  of  the  public  wharves  of 
that  city,  fees  which  were  not  exacted 
from  vessels  landing  thereat  with  the  pro- 
ducts of  Marylaud.  It  does  not  follow 
that  because  vessels  plying  between  San 
Francisco  and  ports  outside  of  this  state 
are  exempt  from  wharfage,  under  tbe  de* 
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dsfoD  la  Gay  t.  Baltimore,  the  defend- 
ant's ress^  etaouM  not  be  exempt  there- 
from. Application  of  the  role  contended 
for  by  respondent,  wonld  be  a  dlscilmlna- 
tion  against  domestic  vessels.  The  power 
to  collect  wharfage  Is  derived  from  the 
teeislatare,  and  the  board  of  harbor  com- 
mlBBloners  Is  the  agent  o!  the  state,  with 
sach  powers,  and  no  otben,  as  are  con- 
ferred upon  it  by  the  leglslatare.  The 
conrtfoand  that  "both  said  lighter  and 
said  bai^  were  ensaged  in  traneporting 
freiifbt  l>etween  different  points  In  the 
state  of  California."  Judgment  reversed, 
with  directions  to  the  court  below  to  en- 
ter Judgment  ob  the  findings  In  favor  ot 
the  defendant. 

We  concur:  Wobks,  J.;  MoFabund, 
J.;  Sbarpbtbih,  J. 


C«T  C*l.  3M)   

SVKEFOBTH       LORD.    fNO.  18,863.) 
(Supreme  Court  of  Caiifomkb.    Jan.  6, 1891.) 

FLSADING — ^AVMESCBNT  OF  PEAUD  —  InSOITICIBROT 

— Waitsb — Fbaddulbht  Contbtanobs. 

1,  Failure  to  demor  to  a  general  allegation 
of  firaud,  or  to  object  to  evidence  offered  at  the 
trial,  is  a  waiverof  the  losulBcienoy  of  the  plead- 
ing. Distiiwiishing  Albertoli  v.  Branham,  HO 
Cu.  838,  2S  Pso.  4IM,  and  overrollng  8oke- 
forth  V.  Lord,  3S  Fao.  Rep.  296. 

2.  The  fact  that  the  verdict  is  against  the 
party  alleging  the  fraud  does  not  deprive  him  ol 
the  benefit,  on  appeal,  of  the  waiver  by  hia  ad- 
versary  of  ihe  InsufBciency  of  the  plea. 

8.  The  fact  that  no  such  objection  appears  in 
the  Btatem«it,  on  motion  for  new  trial,  which 
ocntains  all  the  evidence,  is  a  sufficient  SDOwing 
that  no  ffuch  objection  was  made. 

4.  In  an  action  for  wrongful  attachment,  the 
answer-  denied  generaUv  plaintiff's  ownership, 
and  then  alleged  that,  by  a  conspiracy  between 
a  debtor  of  defendant  and  plaintiff,  such  debtor 
conveyed  the  property  in  question  to  plaintiff, 
^th  intent  to  defraud  his  creditors.  Held,  that 
the  allegation  of  fraud  so  qualifies  the  denial  of 
ownership  that  a  donurrer  on  the  ground  that 
fraud  is  not  sufficiently  allied  goes  to  the  whole 
answer. 

5.  Where  the  record  shows  that  counsel  stat- 
ed to  the  court,  Just  as  the  Jury  were  retiring, 
that  he  wished  an  exception  to  all  the  instructions 
given  for  the  other  pturty,  and  refused  for  him- 
self, and  that  the  court  told  him  to  have  them 
entered,  the  exception  is  sufficient  as  to  the  writ- 
ten oharges,  thoogb  neither  the  mluateB  of  the 
court  nor  Uie  repcn^'s  note*  show  that  any  ex- 
oeptiOD  to  Instructions  was  reserved  or  entered. 
Overrollng  Sukeforth  v.  Lord.  28  Pac.  Rep.  396. 

6.  Where  a  creditor  attachias  property  trans- 
ferred  by  his  debtor  to  another,  on  the  ground 
that  the  transfer  is  fraudulent,  and  is  sued  by  the 
transferee  for  Its  value,  which  Is  admitted  to  be 
a  certain  sum,  it  is  error  to  instruct  that  the  Jtuy 
iLay  find  for  plaintiff  for  a  sum  less  than  the  ad- 
mitted value. 

7.  It  is  error  to  refuse  to  instruct  that  a 
transfer  by  an  Insolvent  may  be  vitiated  by  con- 
structive as  well  as  actoal  fraud. 

8.  It  Is  likewise  error  to  refuse  to  iDstmct 
that  the  acceptance  by  a  creditor  of  an  insolv- 
ent debtor  of  an  amount  of  property  largely  in 
exoeu  of  his  demand  is  a  circumstance  from 
which  fraud  may  be  inferred. 

9.  An  agreement  between  the  creditor  accept- 
ing the  property  and  the  debtor  that  the  surplus 
proceeds  shall  be  refunded  to  the  debtor  is  a  cir- 
cumstance tending  to  show  that  the  transfer  was 
made  with  intent  to  binder  and  defraud  creditors, 
and  it  is  error  to  refuse  an  inalructloa  to  that 
effect. 

T.26P.D0.8— 38 


In  bank.  On  rehearing.  For  former  re- 
port, see  23  Pac.  Bep.  296. 

Cfeorge  A.  Haokln,  {T.  G.  Coogan,  of 
counsel, )  for  appellant.  Cross  A  at- 
moDds,  for  respondent. 

Beattt,  G.  J.  This  is  an  action  to  re< 
cover  damages  on  account  of  the  selsure 
by  defendant,  under  a  writ  ol  attachment, 
ul  certain  goods  claimed  by  the  plaintiff. 
The  case  was  under  the  following  circum- 
stances: On  the  15th  of  Angnst,  18$N,  L. 
M.  Sukeforth,  who,  lor  a  number  of  years 
theretofore,  had  carried  on  a  certain  cnr- 
pet  hastness  at  Nevada  City,  being  largely 
indebted  and  insolvent,  sold,  transferred, 
and  delivered  to  the  plaintiff,  who  Is  his 
brother,  for  a  nominal  consideration  ot 
$1,500,  tats  entire  stock  Id  trade,  all  his 
outstanding  bills  and  accounts,  and  all 
other  property  exempt  from  execution 
which  hetbcD  possessed.  Among  his  cred< 
Itoni,  at  the  time  of  this  transfer,  were 
Sloanft  Co.,  wholesale  carpet  dealers,  who 
caused  a  suit  to  be  Instituted  upon  their 
claim,  and,  In  said  suit,  caused  an  at- 
tachment to  Issue,  which  was  levied  by 
the  defendant,  as  sheriff  of  Nevada  coun- 
ty, (?n  the  stock  of  carpets,  etc.,  then  In  the 
possession  of  the  plaintiff,  and  claimed  by 
bim  as  vendeo  ot  his  brother.  Thereupon, 
this  action  was  commenced  against  the 
sheriff,  who  defends  upon  the  ground  that 
the  sale  from  L.  M.  Sukeforth  to  the  plain- 
tiff was  fraudulent  and  void  as  to  credit- 
ors. The  case  was  tried  by  a  jury,  who 
found  for  the  plaintiff,  and  the  defendant 
appeals  from  the  judgment,  and  from  an 
order  denying  his  motion  for  a  new^  trial. 
At  the  trial  In  the  superior  court  all  ijaes- 
tions  of  fact  were  eliminated  from  the  case 
by  the  mutual  admissions  of  counsel,  ex- 
cept tbe  single  oneof  fraud  In  the  sale,  and 
all  the  assignments  uf  error,  which  we  are 
asked  to  consider,  relate  exclusively  to 
that  matter. 

A  preliminary  objection  Is  made  by  the 
respondent  to  any  consideration  of  tbe  er- 
rors assigned,  upon  tbe  ground  that  tbe 
answer  ot  the.  defendant  was  insufficient 
to  raise  the  issue  of  fraud.  The  allega- 
tions of  the  answer  upon  this  point  are  as 
follows:  "That  tbe  defendant  is  Informed 
and  believes,  and,  upon  such  information 
and  belief,  so  avers  the  tact  to  be,  that,  on 
or  about  the  said  15th  day  of  August,  18H8, 
while  said  L.  M.  Sukeforth  was  so  as 
aforesaid  engaged  In  buoiness,  and  while 
be  was  so  aforesaid  indebted,  he,  said  L. 
M.  Sukeforth,  and  the  plaintiff,  who  is  his 
brother,  conspired  together  for  the  pur- 
pose and  with  the  Intent  to  hinder,  delny, 
and  defraud  tbe  creditors  of  said  L.  M. 
Sukeforth  out  of  their  just  debts  and  de- 
mands against  him,  said  L.  M.  Sukeforth ; 
and  with  such  purpose  and  Intent,  the 
said  L.  M.  Sukeforth  made  a  pretended, 
false,  and  fraudulent  sale  of  the  property 
mentioned  in  plaintiff's  complaint,  and 'of 
all  other  property,  save  such  as  is  by  law 
exempt  from  execution,  owned  by  said  L. 
M.  Sukeforth,  to  the  pinintitf,  and,  with 
such  purpose  and  Intent,  tbe  said  plaintiff 
receivM]  said  pretende<l.  false,  and  fraud- 
ulent conveyance;  and  thereupon  said 
plaintiff  took  possession  of  said  property, 
and  so  held  tbe  same^and  not  otherwise." 
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If  there  had  beea  a  demurrer  to  the  au- 
swer,  It  would  probably  be  held,  oa  the 
authority  of  Pehruon  v.  Hewitt,  TO  Cal- 
598,  21  Pac.  Bep.  950,  and  otber  nases  cited 
by  respondent,  that  these  aUeffatlomswere 
insnfficlent  as  a  plea  of  frand.  Or,  if  evi- 
dence tending  to  prove  the  supposed  fraud 
had  been  objected  to  at  the  trial,  upon  the 
Kruond  of  Immateriality,  the  objection 
would  probably  have  been  suatalned,  un- 
less the  answer  had  been  amended.  But 
there  was  no  demurrer  to  the  answer,  and 
at  the  trial  evidence  waa  offered  and  ad- 
mitted without  any  obiectlon  whatever, 
which  tended  in  the  stronf^t  manner  to 
establish  every  fact  necessaryto  iuvalidate 
the  saleon  theg^round  of  fraud.  The  qnes- 
tiou  therefore  is  whether  a  party,  who  has 
treated  an  answer  cuntalnlng:  a  general 
alleKation  of  fraud  as  sufficient  to  raise 
the  iSBtie  by  going  into  a  trial  of  all  the 
qneetlona  involved  without  any  objection, 
can  make  the  point  here  for  the  first  time, 
that  there  is  nosuch  issae  Inthe  case.  We 
think  there  can  be  no  manner  of  doubt 
that,  it  the  verdict  and  Judgment  in  this 
case  bad  been  in  favor  of  the  defendant, 
and  the  plaintiff  had  been  appealing,  be 
would  not  have  be^  heard  to  allege  the 
detect  in  the  answer,  which  he  relies  on 
here  to  prevent  a  consideration  of  the  er- 
rors assigned  by  the  defendant.  In  King 
V.  Davis,  34  Cal.  106,  the  plaintiffs  were  ap- 
pealing, and  In  this  court  objected  to  the 
answer  on  precisely  the  ground  taken  by 
the  respondent  here.  But  the  court  said : 
^The  point  made  by  the  appellant,  that 
the  answer  does  not  make  an  Issue  of 
fraud,  cannot  be  considered  by  us  further 
.  than  to  say  that  It  comes  too  late.  The  an  - 
swer  containe  a  general  allegation  of 
frand,  and  the  appellant  went  to  trial 
upon  the  issue  thus  Joined,  without  mak- 
ing any  exception  to  the  answer  on  the 
score  of  Insufficiency.  Nor  was  any  objec- 
tion madu  by  the  appellant  to  the  testi- 
mony introduced  by  the  respondent  in 
support  of  the  Issae  of  fraud;  on  the  con- 
trary, that  Issue  was  assumed  to  have 
been  properly  made,  and  was  tried  upon 
its  merits.  Under  these  circumstances,  an 
objection  to  the  answer  that  it  does  not 
contain  a  statement  of  the  particular  facts 
and  circumstances  constituting  the  alleged 
fraud,  cannot  be  entertained  by  us."  This 
propoHltlon,  that  the  failure  to  allege  the 
particular  facts  constituting  fraud,  or  es- 
toppel, or  other  special  defenses  pleaded  In 
general  terms,  may  be  waived  by  failure 
to  demur,  or  to  object  to  the  evidence 
offered  at  the  trial,  has  been  affirmed  over 
and  over  again  in  a  long  series  of  cases 
running  through  our  reports  from  the  first 
volume  down  to'  the  case  of  Hughra  v. 
Wheeler.  76  Cal.  230, 18  Pac.  Eep.  8HB.  We 
referto  thefoHo  wing,  among  many  others : 
Lee  V.  Figg,  37  Cal.  336 ;  Hutchings  v.  Castle, 
48  Cal.  155;  Bull  v.  Ford,  66  Cal.  176,  4  Pac. 
Rep.  1175.  Against  this  long  list  of  cases 
is  cited  the  recent  decision  of  department 
1  of  this  court  In  Albertoli  v.  Branbam,  80 
Cal.  633,  22  Pac.  Bep.  404,  which  Is  sup- 
posed to  establish  a  different  doctrine.  If 
that  case  could  not  he  distinguished  from 
this,  it  would  be  sufficient  to  say  that  It  is 
not  law.  A  decision  of  one  department  of 
this  court  cannot  be  held  to  ha  fe  over- 


ruled a  long  line  of  cases  decided  by  tbe 
whole  court,  especially  when  they  are  no^ 
even  named,  or  otherwise  referred  to,  in 
the  department  decision,  and  were  eyi- 
dently  not  considered.  Bat  tbe  trath  is 
tbat  case  differed  from  this,  and  from  the 
cases  above  cited, In  the  important  partic- 
ular that  the  evidence  of  fraud  was  object- 
ed to  at  the  trial,  tbough  tlie  report  does 
not  show  it.  By  reason  of  this  fact,  prot>- 
ably  counsel  for  defendant  did  not  make 
the  point  tbat  there  had  been  any  waiver 
of  defects  In  his  plea  of  fraud,  and  did  not; 
cite  any  of  the  eases  holding  the  doctrine 
above  quoted  from  King  v.  Davis.  His 
whole  contention  was  that  his  plea  was 
sufficient,  and  that  was  the  only  question 
which  the  department  decided.  Therefore, 
tbe  rule  of  King  v.  Davis  Is  stfll  uuques- 
tionabiy  the  law  of  this  state,  as  It  un- 
questionably ought  to  be.  But  tbe  re- 
spondent contends  that  it  does  not  appl>* 
to  this  case,  because— i^rat.  The  anRwer 
was  In  such  form  that  hecould  not  have 
demurred  to  it  on  any  ground  allowed  hy 
the  statute,  and,  therefore,  he  waived 
nothing  by  failure  to  demur.  SecoDtl.  The 
record  does  not  show  tbat  he  failed  to 
object  to  evidence  of  fraud.  Third.  Tbe 
d^ect  in  tbe  plea  was  not  cured  by  ver- 
dict, as  in  King  v.  Davis,  and  other  cases 
in  which  the  verdict  was  in  favor  of,  and 
not  against,  the  plea,  as  It  Is  In  this  cas^. 

With  resi>ect  to  the  first  point,  respond- 
ent says  the  plea  of  fraud  was  not  sepa- 
rately stated,  but  was  coupled  with  a  de- 
nial of  plaintiff's  ownership,  which  made 
the  answer  good  against  the  general  de- 
murrer to  the  whole  answer,  and  a  de- 
murrer to  the  plea  of  fraud  impracticable. 
We  think,  however,  that  the  plea  of  fraud 
is  separately  stated  in  the  anstrer,  and 
might  have  been  separately  demurred  to. 
But,  if  It  was  not  separately  stated,  it 
must  be  regarded  as  qualifying  the  denial, 
in  general  terms,  of  plaintiff's  ownei^ip. 
and  showing  that  such  denial  meant  noth- 
ing more  than  that  the  plaintiff  was  not 
owner  of  the  goods,  because  the  transfer 
from  L.  M.  Sukeforth  was  void  as  to  cred- 
itors, by  reason  of  fraud.  In  which  case, 
assuming  that  the  fraud  was  lusufflcleutly 
pleaded,  the  whole  answer  was  demur- 
rable, on  tbe  ground  that  It  did  not  state 
facts  sufficient  t(»  constitute  a  defense,  or 
that  It  was  ambiguous,  uncertain,  and  nn- 
intelllglble.   Code  Civil  Proc.  §  444. 

As  to  the  second  point.  It  is  true.  a» 
contended  by  respondent,  that  there  Is  no 
express  statement  in  the  record  to  tbe  ef- 
fect tbat  he  failed  to  object  to  tbeevldence 
of  fraud,  bnt  we  do  not  deem  such  an  ex- 
press statement  necessary,  if  the  fact  can 
be  clearly  Inferred  from  the  statement,  as 
we  think  It  can.  Tbe  defendant,  in  mov- 
ing for  a  new  trial,  specifled  in  his  state- 
ment the  particular  grounds  upon  which 
he  relied,  and  every  specitlcatlon  of  fact  or 
law  showed  that  he  relied  upon  having 
proved  every  fact  necessary  to  establlab 
a  fraudulent  sale.  He  also  set  out  the  ev- 
idence Co  sustain  his  sperlflcatlons,  all  ap- 
pearing to  have  been  received,  without 
any  objection,  upon  the  ground  thattraud 
had  not  been  pleaded.  If  any  such  objec- 
tloD  bad  been  made.  It  was  the  right  of 
tbe  respondent  to  amend  the  proposed 
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statement  so  bb  to  show  it,  and  undoubt- 
edly he  would  have  done  00.  The  fact, 
therefore,  that  no  objection  appears  to 
hare  been  made  is  prouf  that  there  nras 
none.  To  hold  otherwise  would  destroy 
all  the  advantage  ol  the  doctrine  of 
waiver;  lor,  In  nil  cases  where  the  party 
had  not  been  warned  of  the  defects  uf  his 

glea  by  demurrer  or  objection  to  evidence, 
e  would  be  wholly  unaware  of  the  neces- 
sity of  making  ft  appear  by  his  statement 
or  bill  »f  exceptions  that  he  had  not  been 
wurneU,  and  the  court  would  merely  have 
saved  him  fmni  one  snare  in  order  to  In- 
volve him  in  another. 

As  to  the  third  ground  for  denying  the 
dpfendant  the  benefit  of  the  doctrine  ot 
waiver,  we  think  that  the  fact  that  he  Is 
appeallusls  rather  In  hlefavorthnn  other* 
wise.  In  King  v.  Da  vis,  as  in  all  the  cases 
In  which  the  plaintiff  was  appealing,  the 
only  consequence  of  a  reversal  <)f  the  Judg- 
ment on  account  of  the  insutHclency  ol  the 
plea  would  have  been  a  retrial  of  the  cause 
upon  amended  pleadings;  but  to  affirm 
the  Judgment  on  that  ground,  when  the 
defendant  is  appealing,  would  leave  him 
without  remedy,  or  hope  of  redress. 
Theretore,  when  he  Is  appealing  In  a  meri- 
turluQs  case,  in  which  he  might  prevail  on 
a  new  trial  under  correct  rulings,  it 
would  be  eren  more  un]ust  to  allowplatn- 
tilT  to  object  to  bis  plea  in  this  court  for 
the  first  time  than  It  would  have  been  to 
ukh>w  the  objection  in  the  cases  cited. 
For  these  reasons  we  conclude  that  the 
defendant  Is  entitled  to  have  his  appeal 
considered  on  Its  merits. 

HiH  tirstpropositlon  is  that  the  evidence 
showed,  without  substantial  rouflict,  that 
the  transfer  of  tlie  property  in  contro- 
versy by  L.  M.  Subetortb  to  plaintiff  was 
fraudulent  and  void  as  to  creditors,  and 
tfastthe  superior  court  erred  in  not  grant- 
ing a  new  trial  on  that  ground.  It  is  cer- 
tain that  many  facts  were  established, 
•without  any  conflict  lu  the  evidence,  from 
which  the  Jury  would  have  been  Justified 
in  Inferring  a  fraudulent  intent  upon  the 
purt  of  plaintiff  and  his  brotlier  in  uiaklog 
arid  accepting  the  transfer;  but  we  are  not 
willing  to  say  that  such  inference  was  ab- 
solutely necessary.  It  is,  however,  cer- 
.tain  that  the  case  was  such  as  entitled  the 
defendant  to  have  the  Issue  of  fraud  sub- 
mitted to  the  Jury  upon  Instructions  fuily 
and  fairly  stating  the  law  applicut)le  there- 
to. This  we  think  was  notdone,  the  court 
having  given  instructions  that  should 
have  beeu  refused  or  qnalltled,  and  refused 
Instructions  that  should  have  been  given. 
But  here,  again,  we  are  met  with  tiie  tech- 
nical ubjection  thatthe  errors  of  the  court 
In  giving  and  refusing  instructions  cannot 
be  reviewed,  because  they  were  not  ex- 
cepted to  in  time,  or  at  all.  The  objection 
Is  bused  upon  the  following  statenieut  in 
the  record:  "After  the  officer  had  been 
sworn  to  take  charge  uf  the  Jury,  and  as 
the  jurors  were  retiring,  but  before  they 
were  out  of  the  court-room,  counsel  for 
the  defendant  stepped  up  to  the  side  of  the 
bench,  and  said  to  the  court:  'I  would 
like  an  exception  entered  to  all  the  instruc- 
tions given  by  the  court,  at  the  request  of 
the  plaintiff,  to  all  the  Instructions  asked 
by  the  defendant,  and  refused  by  the  court. 


and  to  all  Instructions  given  by  the  court 
on  Its  own  motion.'  The  court  said: 
*  Have  any  exceptions  entered  yon  desire.' 
Counsel  said:  'Shall  I  have  the  clerk  enter 
them  ?*  The  court  replied  :  'If  you  choose 
to  do  so.'  Neither  the  minutes  of  tlie 
court,  kept  by  the  clerk,  nor  the  reporter's 
notes  of  the  trial, show  that  any  exception 
to  instructions  was  reserved  or  entered." 
This  shows  very  clearly  that  a  sufficient 
exception  was  taken  to  the  written  re- 
quests to  charge  given  and  refused,  (Mc- 
Creery  v.  Everdlng,  44  Cal.  24!);  Sliea  v. 
Railroad  Co.,ld.42»,)  though  It  was  prob- 
ably insufficient  as  an  exception  to  the 
oral  charge  of  the  court,  (Rider  v.  Edgur, 
54  Cal.  180,  and  cases  there  cited.)  We 
will,  therefore,  consider  only  the  excep- 
tions to  the  written  chaises. 

It  was  error  to  give  plaintiff's  instruc- 
tion No.15,  which  was  as  follows:  "If  you 
find  a  verdict  for  the  plaintiff  In  this  case, 
your  verdict  will  be  for  the  value  of  the 
property  converted  by  the  defendant  at 
the  time  of  the  conversion,  not  exceeding 
the  sum  of  f4,000.  together  with  Interest 
thereon  from  August  2i,  1888,  to  this  date, 
at  the  rate  of  seven  per  cent,  per  annnm. " 
The  property  taken  by  defendant  was  al- 
leged la  the  complaint,  and  admitted  by 
the  answer,  to  be  worth  $4,000.  and  a  ver- 
dict for  the  plaintiff  could  not  properly 
have  been  rendered  for  less  than  $4,U0D, 
and  Interest.  .  Under  this  instrnctlon,  the 
Jury  were  allowed  to  find,  and  they  did 
find,  a  verdict  for  less  than  $4,000.  This 
does  not  look  like  an  Injury  to  the  defend- 
ant, but  he  complains  that  he  was  injured 
by  the  instruction  in  this  way.  if  tiie  jury 
bad  been  compelled  to  find  for  the  plain- 
tiff, for  $4,000,  or  not  at  all,  they  wonid 
have  found  for  defendant,  but,  being  al- 
lowed to  find  a  smaller  verdict  for  plain- 
tiff, they  e^sed  their  consciences  by  a  sort 
ot  compromise  between  what  they  wished 
and  what  the  law  demanded.  We  scarce- 
ly think  that  this  would  have  been  a 
ground  for  reversal,  but  as  the  case  Is  to 
be  remanded  for  a  new  trial  on  other 
grounds,  and  as  the  defendant  deems  him- 
self Injured  by  this  Instruction,  we  feel 
constrained  to  pronounce  It  erroneoas. 

It  cannot  perhaps  be  said  that  the  first, 
eleventh,  and  thirteenth  Instructions  are 
positively  erroneous.  Tliey  are  nil  to  the 
effect  that  a  transfer  of  property  by  a 
debtor  to  one  creditor  !□  preference  to 
othere  is  not  necessarily  fraudulent.  It 
would  have  been  better,  however,  in  view 
of  the  facts  of  this  case,  to  have  added  the 
qualification  that  such  transfer  must  be 
made  in  good  faith. 

The  instructions  asked  by  defendant, 
and  numbered  4,  6, 11,  and  16.  were  all  cor- 
rect and  pertinent,  and  the  refusal  to  &:ive 
them  was  error,  and  error  clearly  prejudi- 
cial to  the  defendant.  By  the  first,  (No. 
4,)  thed^endant  sought  to  impress  upon 
the  Jury  the  view  that  a  man  is  guilty  of 
fraud  in  doing  what  the  law  deemH  fraud- 
ulent, although  he  may  not  be  conscious 
that  he  is  committing  any  wrong.  By  the 
second,  (No. 6.)  the  court  was  asked  to  In- 
struct the  Jury  that  the  acceptance  by  a 
creditor  from  an  Insolvent  debtor  of  an 
amount  of  property  largely  In  excess  of 
his  demand  is  a  circumstance  tending  to 
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prove  a  frandalont  Intent.  By  tbe  third, 
(No.  11,)  the  coart  was  asked  to  charge  ae 
follows:  "If  a  debtor,  who  Is  insolvent, 
transfer'  to  one  of  his  creditors  all  his 
property,  except  such  as  is  exempt  from 
execution,  with  an  nnderstandlng  or 
agreomeut  between  himself  and  his  credit- 
or that  the  latter  will  dispose  of  the 
property  so  transferred,  and,  after  paying 
himself,  refund  whatever  remains  to  the 
debtor,  each  an  understanding  or  agree- 
ment would  be  a  circumstance  tending  to 
show  that  the  transfer  was  made  with  In- 
tent to  delay  and  defraud  creditors.  And, 
where  the  value  of  the  property  so  trans- 
ferred is  grossly  In  excess  of  the  creditor's 
claim,  that  is  a  circumstance  tending  to 
show  that  such  an  understanding  exists." 
The  fourth  (No.  16)  contains  a  correct 
statement  as  to  the  necPHsity  In  most 
cases  of  relying  upon  circumstantial  or 
preeuDiptive  evidence  to  prove  frand,  and 
of  tbe  amount  ot  proof  required  to  estab- 
lish it  satlstactoiily.  From  the  character 
of  the  evidence  in  this  case,  it  was  impor- 
tant that  the  Jury  should  be  correctly 
Informed  on  allthese  points, and, for theer- 
ror  in  refusing  these  Instructions,  the  Judg- 
ment and  order  appealed  from  must  be  re- 
versed. We  see  no  error  In  the  other  rul- 
ings complained  of.  Judgment  and  order 
reversed,  and  cause  remanded. 

We  concur:  McFarland,  J.;  Sharp- 

BTBIH,  J.  ;  PXTERBON,  J. 


(87  C«l.  SM)   

Vance  v.  Scperiob  Court  op  Sacramento 
CoDNTY  eft  al.  (No.  13,936.) 
(Supreme  Court  of  Calif  omia.  Jan.  4,  1891.) 

BOI.  QW  BXOBPTIOm— SbTTLUIBXT— FOTTEB  Ot 
SUPEBICl  CODBT. 

Code  Civil  Proc.  CttL  f  652,  providing,  «if 
the  ]udge  in  any  case  refuse  to  allow  an  excep- 
tion in  accordance  with  the  fact,  Che  party  de- 
siring the  hill  settled  may  apply  by  petition  to 
the  supreme  court  to  prove  the  same, "  does  not 
apply  to  a  case  where  the  trial  court  in  settliog 
the  hill  of  exceptions  makes  amendments  in  the 
statement  of  the  proceedings  and  evidence. 

In  bank. 

.  AmoB  H.  Carpenter,  fur  petitioner. 
Wilson  &  WilBOB  and  A.  L.  Rhodes,  for  re- 
spondent. 

McFARLANn,  J.  This  proceeding  Is  in 
the  form  of  an  original  petition  to  this 
court  in  which  It  is  stated  (substantially) 
that  the  petitioner.Vance.wasa  defendant 
iu  a  certain  action  In  the  court  of  re- 
spondent ;  that.  Judgment  having  been  ren- 
dered against  him  In  said  action,  he  pre- 
sented to  the  respondent,  Judge  ot  said 
court,  a  draft  of  a  bill  ot  exceptions, 
which,  It  'iB  averred,  contained  a  true 
statement  of  the  proceedings  and  evidence 
in  said  action;  that  the  said  Judge 
changed  the  said  draft  bystriking  out  cer- 
tain things  from  its  stateracntof  ciald  pro- 
ceedings and  evidence,  and  Inserting  cer- 
tain other  things  therein,  and  settled  said 
bill  as  so  amended  by  him  ;  and  that  the 
amendments  made  by  said  Judge  were 
incorrect  and  untrue.  The  prayer  of  the 
petition  is  that  this  court  "will  allow  and 
settle  said  bill  of  exceptions  •  *  *  as 
set  forth  in  the  printed  pages  of  this  pe- 


tition.** Tbe  printed  pages  of  the  petition 
contain  the  entire  draft  of  the  bill  of  ex- 
ceptions, which  purports  to  state  all  the 
proceedings  and  evidence  in  the  actiun 
referred  to;  and  the  written  part  shows 
the  amendments  made  by  the  Jud^  be- 
fore the  settlement.  The  amendmeota  do 
not  appear  to  us  to  be  material,  and  yet 
they  may  have  some  Importance  which 
does  not  appear  here. 

It  this  proceeding  can  be  maintained  at 
Hll.lt  must  be  by  virtue  of  section  652,  Code 
Civil  Fruc.  The  language  of  thateecttun 
Is  as  follows:  "If  the  judge  In  any  case 
refuse  to  allow  an  exception  In  accord- 
ance with  the  fact,  the  party  desiring  the 
bill  settle*!,  may  apply  by  petition  to  the 
supreme  court  to  prove  the  same. "  f^o w. 
It  seems  quite  apparent  upon  tbe  face  ot 
this  language  that  the  petition  must  be 
based  upon  tbe  refusal  of  the  Judge  to 
allow  an  exception  which  is  "an  oi>Jeo- 
tton  upon  a  matter  ot  law  to  a  decision 
made  •  •  *  by  a  court,  tribunal. 
Judge,  or  other  Judicial  officer,"  (Code 
Civil  Proc.  §  646;)  but,  In  the  petition  n*tw 
before  us,  there  is  no  averment  or  show- 
ing or  pretense  that  tbe  respondent  re- 
fused to  allow  any  exception  whatever, 
or  that  the  proceedings  or  evidence 
about  which  the  dispute  occurs  had  any 
reference  whatever  to  '  any  exception 
which  he  refused  to  allow.  The  petitioner, 
therefore,  clearly  falls  to  bring  himself 
within  the  language  ot  the  section.  It  Is 
argued,  however,  by  petitioner,  as  it  has 
been  argued  by  counsel  in  other  recent 
cases,  that  there  should  be  no  "narrow" 
construction  given  to  section  652,  bnt 
that  this  court  should  construe  It  to  ex- 
tend to  every  Imaginable  case  where.  In 
a  statement  on  motion  for  a  new  trial, 
or  (which  is  practically  the  same  thing) 
in  a  long  bill  of  exceptions  covering  the 
whole  trial,  there  Is  a  dispute  between 
the  attorney  and  the  presiding  Judge  as 
to  what  evidence  had  been  introduced,  or 
what  in  other  respects  bad  occurred  at 
the  trial.  This  is  an  attempt,  without 
warrant  in  the  cauons  of  construction, 
to  assume  that  the  legislature  meant 
more  than  it  said.  No  interpretation 
can  Justly  be  called  "narrow"  which  fol- 
lows statutory  language  w^hlch  Is  Itself 
ex  iaditstria  narrow.  When  section  652 
was  enacted,  tbe  general  statutory  law, 
in  accordance  with  tbe  Inherent  distinc- 
tion between  trial  and  appellate  courts, 
was  that  the  judge  of  the  trial  court  alone 
should  make  that  record  which  other- 
wise would  not  be  record,  by  settling 
statements  and  bills  ot  exceptions;  and 
that  the  appellate  court  should  act  uptm 
records  as  they  came  to  it.  If  the  legisla- 
ture had  intended  to  entirely  overturn 
that  ancient  rule,  and  to  send  the  appel- 
late down  Into  the  trial  court  to  construct 
for  the  latter  an  entire  history  of  a  trial 
there,  it  certainly  would  not  have  con- 
fined Itself  to  the  "narrow"  language 
which  it  employs.  But  It  evidently  ap- 
proached the  subject  with  the  greatest 
caution.  It  said  nothing  about  atate- 
iQents  on  motion  for  new  trial,  or  abont 
what  evidence,  or  what  history  of  proceed- 
ings generally,  should  go  into  statements 
or  general  bills  of  exceptions;  nor  did  It 
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undertake  to  give  tbts  eonrt  general 

Eover  to  reconstruct  sucb  etatenientR  or 
nis,  or  determine  what  evidence  sDould 
go  into  ur  be  stricken  out  of  them.  It 
refers  soitdy  to  a  case  where  the  Judge  is 
charged  with  having  refused  to  allow  an 
exception;  that  Is,  where  a  party  clainu 
that  he  made  an  ** objection  upon  a  mat- 
ter of  law  to  a  decision  made"  by  the 
court,  and  took  an  exception  to  the  de- 
cision, and  the  court  refuses  to  certify  in  a 
bill  or  statement  that  such  an  exceptiun 
was  taken,  or  that  such  an  occurrence 
took  place.  In  such  a  case  the  party 
may  prove,  U  he  Is  able,  in  this  court, 
that  he  did  take  such  exception,  and  may 
prove,  no  doubt,  In  that  connection,  suffi- 
cient sarronnding  facts  to  show  what  the 
point  of  exception  is.  It  he  succeeded  in 
making  his  proof,  his  exception  will  be 
here  put  Into  a  bill,  certified  by  this  court 
ttirough  its  chief  Justice,  and  filed  with 
the  clerk  below,  where  It  will  take  Its 
place  among  the  other  things  which  con- 
dtltute  the  record.  Bat  when  tbe  Code 
speaks  of  an  exception  which  tbe  Judge 
has  refused  to  allow,  it  necessarily  refers 
to  an  exception  which  the  Judge  had  the 
power  to  allow,  and  section  R52  has  no 
application  except  where  a  Judge  has  re- 
fused to  allow  such  an  exception.  It  It  be 
an  evil  that  a  statement  of  what  evidence 
wan  Introdnced.  made  by  a  Judge  who 

E resided  over  the  trial,  and  who  acts  tn 
Is  Judicial  character,  and  under  bte  Judi- 
cial oath,  cannot  be  overcome  by  the  con- 
tradictory statement  of  somebody  else, 
why  it  must  be  put  into  that  large  class 
of  evils  (real  or  Imaginary)  which  this 
court  has  no  jortsdlctlon  to  remedy. 
These  views  are  In  accordance  with  Lan- 
ders V.  Landers,  fl2  Cal.  480.  28  Pac.  Rep. 
126.  They  are  also  expressly  held  In  the 
recent  case  of  Hvde  v,  Boyle,  24  Pac.  Rep. 
1050,  (decided  November  7,  1890,)  although 
in  tbe  latter  case  It  does  not  appear  that 
the  opinion  was  concurred  in  by  a  major- 
ity of  tbe  court.  And,  for  the  reasons 
above  stated,  the  applicatloQ  In  tbe  case 
at  bar  must  be  dismissed. 

It  may  be  noticed  that  counsel  for  re- 
spondent raises  here,  for  the  first  time,  the 
point  that  section  662  Is  unconstitutional, 
for  the  reason  that  by  it  the  legislature 
undertook  to  confer  upon  this  court 
powers,  and  to  impose  upon  it  datlra.  not 
embraced  In  any  of  the  categories  of  Juris- 
diction enumerated  in  thatpartof  tbecon- 
stitntlon  by  which  tbe  court  is  created. 
But,  as  tbe  case  Is  already  disposed  of, 
we  do  not  care  to  consider  the  constitu- 
tional question  at  this  time.  The  prayer 
of  the  petition  is  denied,  and  the  pro- 
ceeding dismissed. 

We  concur:  Works,  J.;  .Suabpbtein, 
J. ;  Patebbon,  J. 


OS  Colo,  my 

HOBN  T.  Reiti^rb. 
(Acpfwme  Court  tif  (MoraOo.  Deo.  10, 1890.) 
pLSAvma — AJiBiTDMBNT— Refusal  of  Nonsuit. 
1.  After  a  Jodgrmeut  has  been  reversed  by  tbe 
BUinreme  court  upon  appeal,  and  tbe  oauite  re- 
manded for  a  new  trial,  the  triiU^  court  may  per- 
mit Uie  pleadings  to  be  amended  wbeoever  tbe 
ends  of  justice  wlU  be  subserved  tbereby. 


9.  An  appHcattcHt  to  amend  under  such  cir- 
cumstances IS  addressed'  to  tbe  sound  discretion 
of  tbe  trial  court,  and  its  decisloo  thereon  will 
not  ordinarily  be  disturbed. 

8.  Error  iDoverruliug  a  motion  for  a  nonsoit, 
when  sucb  motion  is  based  upon  tbe  failure  of 
evidence  to  establish  plointifl's  cause  «f  action, 
will  not  avail  the  defendant  upon  appeal,  pro- 
vided the  omitted  evidence  be  supplied  at  a  snb- 
seqnmit  staae  of  the  triaL 
WyUabw  by  the  Court) 

Appeal  from  district  court,  Jefferson 
county. 

Suit  by  appellee,  Reltler.  as  administra- 
tor of  the  estate  of  Robert  Standering,  de- 
ceased.to  recovercertain  cattle  claimed  by 
appellee,  Horn,  under  the  following  writ- 
ten Instrument:  "Bailey,  Colo.,  April  11, 
1884.  I  hereby  assign,  transfer,  and  sell  to 
P.  C.  Horn  twenty-five  (25)  bead  ot  cattle 
branded 'S' to  secure  hlm  for  his  bond, 
given  for  me  in  my  suit  against  J.  Car- 
rothers  in  Justice's  court,  before  C.  M. 
Taylor.  If  said  costs  are  paid  by  me  this 
bill  ot  sale  shall  be  void.  Robbbt  Stand- 
BRiNO.  W.  W.  Hooper."  In  the  district 
conrt  plalntiffhad  Judgment.  Tberemaln- 
Ing  facta  sofHciratly  appear  In  the  follow- 
ing opinion  of  the  conrt,  or  will  be  found 
in  ctmuection  with  tbe  former  opinion, 
therein  referred  to. 

S.  T,  Born  and  H.  C.  CasBtdy,  for  appel- 
lant. Robt.  E.  Foott  fur  appellee. 

Hatt,  J.,  (after  atatiug-  tbe  faf.ta  aa 
above.)  Upon  the  previous  api>eal  In  this 
case,  tbe  facts,  as  they  then  appeared  up- 
on the  record,  were  fully  set  out  in  the 
statement  preceding  tbe  opinion,  and  will 
not  be  here  repeated.  See  Horn  v.Eeitlor. 
12  Colo.  310.  21  Pac.  Hep.  186.  Upon  the 
evidence  introduced  at  the  first  l^al,  tbe 
district  conrt  directed  a  verdict  tor  the 
plaintiff.  On  review  In  this  court,  this  ac- 
tion of  the  trial  court  was  held  to  be  er- 
roneous, and  the  judgment  for  this  reason 
reversed.  It  was  then  said  that,  under 
the  pleadingsand  adnrissioDsattheformer 
trial,  tbe  material  issues  to  be  determined 
were:  "Did  Btandering  make  a  sale  ot 
tbe  cattle  to  Horn  with  a  condition  of  de- 
feasance for  a  valuable  consideration? 
*  <*  *  Anddid  Hornacqulrerlghtsthere- 
under  which  had  not  been  divested  at  the 
time  of  the  commencement  of  the  action?" 
The  case  having  been  remanded,  a  new 
trial  was  bad  in  tbe  district  court  at  the 
November,  A.  J>  188d»  term  thereof,  re- 
sulting again  In  favor  of  appellee,  Reitler, 
as  administrator  ot  Standering.  To  re- 
verae  this  Judgment,  the  cause  Is  again 
brought  to  this  court  by  appeal. 

The  first  error  assigned  by  appellant  re- 
lutes  to  the  order  of  tbe  court  allowing 
plaintiff  to  file  an  amended  replication.  In 
this  amended  pleading,  plaintiff  admits 
the  giving  of  the  bill  of  sale  with  tbe  con- 
dition of  defeasance  as  set  tortb  In  detend- 
ant's  answer,  and  alleges,  by  way  of  dis- 
charge and  avoidance  thereof,  that  the 
bond  mentioned  in  said  Instrument  was 
the  usual  cost-bond  provided  by  statute, 
and  that  all  coEts  in  the  suit  mentioned 
which  Standering  was  by  law  required  to 
pay  had  been  paid  by  him  ;  that  he  (Stand- 
ering) was  the  plaintiff  in  thesultln  which 
the  bond  was  given,  and  recovered  Judg- 
ment therein;  and  that  no  costs  were 
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foond  or  adjadged  against  him:  and  that 
Horn,  with  full  knowledge  of  all  these 
facts,  fraodulently  and  secretly  confessed 
Judgment  for  certain  alleged  costs  in  other 
cases,  notcuvered  by  the  bond.  Facts  are 
also  alleged  connecting  the  purchaser  ol 
tiie  cattle  with  such  fraudulent  acta.  The 
amended  pleading  appears  to  have  been 
necessary  to  enable  the  plaintiff  to  fully 
and  thoroaghly  present  npon  the  trial  bis 
defense  to  the  new  matter  set  np  in  the 
answer,  and  was  properly  allowed.  See 
Horn  V.  Ileitler,  snpra.  It  is  not  claimed 
thatdefendantwaHSurprisedat  the  nature 
of  the  matters  pleaded  therein,  and,  If  he 
had  shown  socb  surprise,  this  would  more 
properly  have  iumlshed  a  ground  for  a 
continuance  than  a  valid  objection  tu  the 
allowance  uf  the  amendments.  It  is  the 
pulley  of  the  Code  to  allow  amendments 
to  pleadings  whenever  the  ends  of  Justice 
will  be  subserved  thereby,  and  It  has  been 
repeatedly  held  by  this  court  that  such 
amendments  may  be  permitted  In  the  dis- 
cretion of  the  court  after  one  trial  has 
been  concluded  and  a  new  trial  ordered. 
Such  applications  are  addressed  to  the 
sound  discretion  of  the  trial  court,  and 
Its  decision  thereon  will  not  ordinarily  be 
disturbed. 

At  the  last  trial,  plaintiff  rested  his  case. 
In  the  first  Instance,  upon  evidence  of  his 
ownership  of  the  cattle  on  April  11,  A.  D. 
1884,  and  defendant's  refusal  to  surrender 
the  same  upon  demand.  At  this  point,  a 
motion  for  a  nonsuit  was  interposed  by 
the  defendant,  based  upon  the  insufficien- 
cy of  the  evidence  to  warrant  a  verdict  for 

glaintifl.  This  motion  being  overruled 
y  the  court,  an  exception  to  such  ruling 
-was  duly  reserved,  and  error  asrignecl 
thereon.  The  reasons  given  by  the  court 
for.  overruling  the  motion  for  a  nonsuit 
were, in  substance, as  follows:  The  plain- 
tiff having  offered  proof  to  show  thut  he 
was  the  owner  of  the  cattle  on  the  11th 
day  of  April,  1S84,  and  it  standing  aiimtt- 
ted  by  the  replication  that  a  conditional 
sale  to  the  defendant  was  made  uf  the 
property  upon  that  day.lt  was  Incumbent 
upon  defendant  to  show  that  the  sale  bad 
become  absolute.  If  the  defendant  de- 
sired to  have  this  ruling  of  the  court  re- 
viewed upon  appeal,  he  should  have  stood 
upon  his  motion,  \iud  refuHed  to  Introduce 
farther  testimony.  This  he  did  not  do. 
Both  parties  thereafter  proceeded  with 
the  trial  In  the  onler  designated  by  the 
court,  and  the  issue  as  to  whether  or  not 
the  bill  of  BV.Ie  atany  time  became  abso- 
lute was  fully  tried,  and  determined 
against  appellunt.  The  defendant  thus 
waived  the  right  to  have  the  ruling  of  the 
court  upon  bis  motion  tor  a  nonsnlt, 
based  upon  the  absence  of  testimony, 
(which  was  afterwards  supplied,)  re* 
viewed.  Error  In  overruling  a  motion  for 
n  nonsuit,  when  such  motion  is  based  up- 
on the  failure  of  evidence  to  establish 
plaintiff's  cause  of  action,  will  nut  avail 
the  defendant  upon  appeal,  provided  the 
omitted  evidence  be  supplied  at  a  subse- 
quent stage  of  the  trial.  Kailway  Co.  v. 
Henderson,  10  Colo.  1,  13  Pac.  Rep.  910; 
Gardiner  v.  Schmaelzle,  47  Cal.  588;  Asso- 
ciation V.  WUlard,  48  Cal.  614. 
It  l8  nnneceMary  tu  consider  In  detail 


the  remaining  asalgnmentB  of  error.  The 
case  appears  to  have  been  fairly  tried  In 
accordance  with  the  views  expressed  In 
the  former  opinion  of  thisconrt.  It  waa 
then  determined  that  the  conditional  bill 
ol  sale  was,  in  effect,  a  chattel  mortgage, 
and,  by  the  pleadings  as  amended,  the 
case  was  matle  to  turn  npon  whether  or 
not  Horn  became  liable  npon  his  bond  to 
the  payment  of  costs  In  the  ease  of  Stand- 
ering  V.  Carrothers.  The  issue  was  sub- 
mitted to  the  Jury  under  proper  Instruc- 
tions, and  decided  against  the  appellant. 
The  evidence  seems  to  fully  warrant  the 
verdict.  The  Judgment  will  therefore  be 
affirmed. 

OH  RBBEARINO 

(Jem.  10,  1891.) 

Peb  Curiam.  Upon  petition  for  rehear* 
Ing.  counsel  tor  appellant  urge  with  re- 
newed leal  that  the  denial  of  the  motion 
for  a  nonsuit  by  the  court  below  waa  fa- 
tal error.  The  Code  (section  166)  pro- 
vides that,  If  plaintiff  fails  to  prove  a  suffi- 
cient case  for  the  Jury,  a  Judgment  of  noo- 
Buit  may  l>e  rendered  upon  motion  of  de- 
fendant. If  the  case  proved  by  plaintiff  be 
clearly  lusufflcient,  the  court  would  cer- 
tainly»  upon  defendant's  motion,  be  Justi- 
fied In  reodering  a  Judgment  of  nonsuit. 
This  Is  the  doctrine  announced  In  Behrens 
T.  Railroad  Co.,  5  Colo.  400,  upon  which 
counsel  place  so  much  reliance.  But  it 
does  not  necessarily  follow  that.  It  the 
court  refuw  defendant's  motion  for  a  non- 
suit, when  plaintiff  falls  to  prove  a  suffi- 
cient case  for  the  Jury,  the  error  will  be 
such  as  to  cause  a  reversal  of  any  Jadg- 
meut  which  may  thereafter  be  rendered  In 
favor  of  plaintiff;  for.it  defendant  elects 
to  proceed  with  the  trial,  he  dues  so  at 
the  risk  that  the  defect  in  the  proof  of 
plaintiff's  case  may  be  supplied  either  by 
evidence  given  in  behalf  of  defendant  or 
by  evidence  permitted  to  be  ^ven  by 
plaintiff  in  his  original  case.  8eeCode.SIS7; 
City  of  Denver  v.  Dunsmore,  7  Colo.  828,  & 
Pac.  Rep.  705;  also  Railway  Co.  v.  Hen- 
derson, 10  Colo.  I,  18  Fac.  Rep.  910.  (cit- 
ed in  the  original  opinlou.)  Undoubtedly, 
II  the  delect  In  the  proof  be  not  after- 
wards supplied  at  the  trial,  theerror  In  re- 
fusing the  nuoBuIt  Is  not  cured;  and,  U  re- 
peated by  a  final  Judgment  in  favor  of 
plaintiff,  thejudgment  may  be  reversed,  ei- 
ther tor  the  original  or  repeated  error. 
The  other  matters  urged  in  favor  of  a  re- 
hearing do  not  require  discussion.  The 
petition  for  rehearing  Is  denied. 


(IB  cciQ.  in) 
Ohio  Cbbbe  Antbractpr  Coal  Co.  v. 
Hinds. 

{Supreme  Cowrt  of  Colorado.  Dec  5,  1800.) 

PaiNOIFAI.  AND  AOBNT — FLBADI?tO  AND  PsOOV— 
APPBAL— PlUCTlCB. 

1.  The  fact  that  tne  manager  of  a  oorpora- 
tloD,  iu  settllnfir  accounts  between  the  corporation 
and  bis  mother,  who  was  engaged  in  boarding 
its  ofBcersand  employes,  included  debts  doe  from 
himseli  as  charges  against  ber,  does  not  JnstUy 
tiie  corporation,  after  he  has  ceased  to  be  its 
manager,  to  charge  her  with  his  debts  wlthont 
her  consent,  even  though  it  is  done  ander  his  dl,- 
reotiou. 

a.  Where  the  Itemised  statement  of  the  ae- 
ooont  sued  on  gives  as  a  single  Item  a  balaiioe' 
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tgreei  on  at  a  oertain  date,  and  the  evidence 
snstains  tbe  iteni,  the  admission  of  evidence  of 
prior  balaiMKB  strack  between  the  parties  is  not 
Inconsistent  with  the  statement. 

S.  Where  an  answer  Is  filed  and  the  action 
contested,  plaintiff  may,  where  the  evidence  ]us< 
tLQea  tt,  reoover  judgment  for  a  larger  amoont 
than  that  prayed  for  In  the  complttint. 

4.  VHiere  a  jadgment  for  plaintiff  is  erroneous 
only  because  of  the  disallowance  of  a  single  item 
In  the  counter-claim,  the  cause  may  be  remand- 
ed, with  direotltms  to  enter  Judgment  for  the 
amount  due  after  deducting  said  item,  without 
anew  triaL 

Appeal  from  Gunnison  county  coort. 
Thotaafi  Bros.  &  Wegener,  for  app<!tlaut. 
Louis  Boiaot,  for  appellee. 

Helm,  C.  J.  In  1885,  the  appellant  com- 
pany wae  organized  as  a  successor  to  the 
Mount  Carbon  Anthracite  Coal  Company, 
which  at  the  same  time  ceased  to  exist. 
The  husband  of  appellee  was  a  director, 
also  a  member  of  the  executive  commit- 
tee, wliUe  her  son  was  the  superinttaident 
and  general  manaf^r  of  both  companleft. 
In  the  spring  of  1885,  appellee  took  charge 
of  the  company's  boarding-bouse,  under 
an  arrangement  by  which  she  was  to  re- 
ceive from  it  $26  per  month  for  each  em- 
ploye boarded.  During  the  succeeding  two 
years,  she  obtained,  from  time  to  time, 
groceries  and  other  merchaodlae,  as  well 
as  cash,  from  the  company.  The  keeping 
of  her  accounts,  and  the  making  of  her 
settlements,  appear  to  have  been  left  al- 
most entirely  CO  the  supervision  of  her  son. 
He  frequently  had  personal  obligations  of 
his  own  charged  to  his  mother's  account, 
and.  while  he  remained,  no  objection  was 
made  because  of  the  items  thne  entered 
against  her.  On  the  1st  of  June,  1887,  the 
son  terminated  all  connection  with  the 
company,  and  soon  afterwards  left  the 
state.  He,  however,  directed  that  all 
claims  thereafter  made  by  his  creditors 
against  him  be  charged  to  his  mother's 
account.  Subsequent  to  thedate  lastmen* 
tloned,  bills  aggregating  a  large  amount, 
for  which  the  son  was  responsible,  were 
thus  debited.  In  September  of  the  same 
year,  the  present  action  was  brought  by 
appellee  to  recover  abalance  due  her.  The 
company  pleaded  a  set-off  or  counter- 
claim, exceeding  in  amount  the  sum  de- 
manded in  the  complaint.  All  of  Its  al- 
lied counter-claim  accruing  subsequent 
to  the  Ist  of  June,  1887,  was  disallowed  at 
the  trial,  and  appellee  recovered  Judgment 
for  $1,902.- 

The  practi'^e  of  the  son  In  uccaalonally 
charging  personal  Items  of  his  own  to  ap- 
pellee's account  while  he  was  the  com- 
pany's superintendent  and  general  man- 
ager, In  and  of  Itself,  did  not  warrant  a 
continuance  thereof  after  his  connection 
with  the  company  had  ceased.  Nor  did 
this  practice,  coupled  with  the  fact  that, 
while  such  superintendent  and  general 
manager,  he  attended  to  the  settlement  of 
her  acconiitti,  establish  such  an  agency 
as  enabled  liUu  to  bind  her  by  an  express 
contract  to  operate  after  his  departure. 
The  evidence  indicates  that  he  arranged 
with  the  book-keeper  to  close  his  personal 
account  on  June  1st,  when  he  left,  and  to 
charge  against  appellee  his  i>crsonal  debts 
diereafter  accruing  and  presented  to  the 


company,  ^ther  by  himself  or  his  cred- 
itors: but  there  Is  nothing  to  show  that 
appellee  assented  to  this  arrangement,  or 
even  knew  of  Its  existence,  and  she  ex- 
pressly denies  her  son's  authority  to  make 
it.  While  be  was  managing  the  compa- 
ny's business,  and  settling  its  accounts 
with  her,  It  may  have  been  a  matter  of 
mntunl  convenience  to  adjust  certain  per- 
sonal items  In  connection  therewith  In  the 
manner  adopted.  The  son  was,  to  some 
extent,  acting  as  the  agent  of  both  imr- 
ties.  For  a  portion  of  the  time,  be  kept 
the  company's  books,  and  always,  to  a 
grea  ter  or  less  ex  ten  t,  regulated  I  Cs  charges, 
and  attended  to  their  monthly  liquida- 
tion. Tt  requires  no  argument  to  show 
that  the  habit  of  sometimes  settling.  In 
connection  with  appellee's  account,  items 
purely  personal  to  the  son,  grew  out  of 
and  was  mainly  dependent  upon  the  son's 
official  connection  with  the  company,  and 
the  consequrat  business  relationship  aris- 
ing between  the  parties;  but,  when  the 
business  atatus  thus  created  was  wholly 
changed  by  the  son's  absolute  witbdrawfd 
from  all  relationship  with  the  company, 
the  mother  should  have  been  consulted 
before  an  attempt  was  made  to  bold  her 
for  his  future  debts. 

Prior  to  the  commencement  of  the  trial, 
appellant  made  demand,  under  section 
ClTllCode.foran  Itemised  statement  of  the 
account  sued  on.  Appellee's  response  to 
this  demand  contained,  amoug  other 
Items,  the  following:  "To board  of  defend- 
ant's olHcers  and  employes,  as  per  balance 
struck  and  agreed  upoa  on  or  about  July ' 
1,  1887,  91.506.01."  At  the  trial,  appellee 
was  permitted  to  state  that  the  books  of 
the  company  were  balanced  at  the  end  of 
each  month,  and  incidentally  to  give  the 
different  balances  thus  found  for  the 
months  beginning  with  October  and  end- 
ing with  July.  These  prior  balances  need 
not  have  been  mentli>ned,  but  the  refer- 
ence thereto  does  not  susti^In  counsel's 
objection.  Appellee  testified  that,  on  the 
1st  of  July*  the  balance  found  showed  an 
indebtedness  to  her  of  $1,506.01.  In  thls« 
regard  she  was  corroborated  by  McDou- 
gal.her  attorney.  The  testimony  thus  giv- 
en directly  sustains  the  statement  ren- 
dered. No  attempt  was  made  to  relate 
the  different  items  constituting  this  par- 
ticular balance.  Therefore  no  response  on 
onr  part  Is  necessary  to  cohdsoI's  argu- 
ment predicated  upon  the  hypothesis  that, 
under  the  general  statement  mentioned, 
appellee  was  permitted  to  enumerate  dif- 
ferent specific  items,  of  which  appellant 
had  received  no  sufficient  notice. 

Nor  was  there  error  In  i«ndering  Judg- 
ment for  a  larger  amount  than  that 
prayed  for  In  the  complaint.  An  answer 
, being  filed,  and  appellee's  claim  being  con- 
'  tested  at  the  trial,  she  could  recover  such 
a  sum  as  the  evidence  showed  she  was  en- 
titled to,  regardletis  of  the  amount  desig- 
nated In  this  part  of  her  pleading. 

But  among  the  items  in  the  counter- 
claim disallowed  by  the  court  was  one  for 
$207.88.  paid  by  the  company  to  an  em- 
ploye of  appellee.  Appellee  expressly  ad- 
mits that  she  requested  the  book-keener 
to  pay  this  claim.  We  cannot  scconut  tor 
the  court's  failure  to  allow  this  credit. 
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save  apon  the  ground  of  inadvertence  or 
mistake.  For  error  In  this  particular, 
the  Judgment  will  be  reversed,  but  It  Is 
deemed  unneceesary  to  readjiidlcate  the 
entire  controversy.  The  cause  will  be  re- 
manded, wHb  directions  that  the  court 
below  enter  a  new  Jndgmeot  for  tbe 
amount  due  after  deducting  tbe  sura  men- 
tioned. Remaining  objections  arenut  con- 
sidered of  sufficient  Importance  to  require 
notice  In  this  opinion. 

(IB  Colo.  SOS)  

South  Bouldbr  &  B.  C.  Ditch  Co,  v.  Mab- 
FKLL  et  td. 
(.Supreme  Court  of  CtOorado.  Dec.  6,  18901^) 

iRBIQ&TIoa— OpnON  COKTRACT— FOBntlTDRE. 

1.  A  contract  by  which  a  ditch  company 
agrees  to  furnish  a  consimier  with ,  a  certain 
smoimt  of  water  "year  after  year,  so  long  as  [he] 
shall  pay  the  annual  rental  therefor, "  is  a  mere 
option  which  may  be  terminated  by  the  consiuner 
at  the  end  of  any  year. 

a.  Causing  the  coonty  oommissioners  to  fix  a 
rate  for  water  from  the  company's  ditch,  and  de- 
clining to  pay  more  than  such  rate,  is  a  termina- 
tion of  such  contract,  though  the  contract  itself 
is  not  returned  or  canceled. 

9.  A  provision  in  snoh  contract  that,  npon 
fatlnre  to  pay  the  annual  rental,  tbe  consumer 
''forfeits  and  relinquishes  all  rights  and  claims 
wbataoever  In  and  to  tbe  use  of  said  water  from 
said  ditcb, "  applies  only  to  rights  given  by  the 
contract,  and  does  not  waive  the  consumer's  stat- 
ufany  right  to  obtain  water  from  the  company's 
ditch  under  an  order  of  tbe  county  commission- 
ers. 

4.  A  proviso  in  sach  order  that  it  shall  not 
affect  existing  contracts  does  not  exclude  from 
the  privileges  of  the  order  consumers  who  bavo 
signed  such  option  contracts,  and  tb,en  terminat- 
ed them  by  applying  for  the  order. 

6.  Under  the  statatory  provision  allowing  an 
application  for  such  ao  order  to  be  made  by  "any 
party  or  parties  interested  In  procuring  water. " 
it  is  not  necessary  that  all  consumers  using  or 
seeking  water  from  a  particular  ditch  should 
join  in  the  application. 

Appeal  from  district  court,  Bnulder 
county. 

This  cause  was  tried  on  an  agreed  state- 
ment of  facts.  Appellees,  Including  Mltcb- 
ell,  were  consumers  of  water  from  appel- 
lant's ditch.  Mitchell  made  with  appel- 
lant the  following  instrument  of  writing: 
"State  of  Colorado,  County  of  Boulder — 
SB. :  This  agreement,  made  and  entered 
into  this  fifth  day  of  June,  1886, by  and  be- 
tween the  South  Boulder  and  Rocic  Creek 
Ditch  Company,  of  the  one  part,  and 
Joseph  Mitchell,  uf  tbe  other  part,  wlt- 
nesseth :  That  the  said  company,  for  and 
in  consideration  of  the  sum  of  one  dollar, 
to  it  paid  by  the  said  Joseph  Mitchell,  the 
receipt  of  which  is  hereby  acknowl»»dged, 
and  for  tbe  additional  annual  rental  of 
one  hundred  and  fifty  dollars,  to  be  paid 
by  the  said  Joseph  Mitchell,  agrees  that, 
after  reserving  for  Its  own  special  use  one 
thousand  Inches  of  water  out  of  tbe 
amount  decreed  it,  to  furnish  to  the  said 
Joseph  Mitchell,  out  of  the  overplus  to 
which  it  is  entitled  by  virtue  of  said  decree, 
one  hundred  Inches  of  water,  according  to 
the  company's  system  of  measurement, 
(provided  always  there  is  sufficient  water 
in  the  South  Boulder  creek  to  furnish  the 
same  according  to  the  decree  rendered  and 
priorities  of  ditches  taking  water  there- 
from,) upon   the  following  conditions: 


The  company  is  to  keep  the  ditch  in  good 
repair,  and  of  sufficient  dimensions  to 
carry  the  amount  of  water  decreed  it,  and 
to  furnish  to  said  .loeeph  Mitchell  the  said 
one  hundred  Inches  of  water  year  after 
year,  for  and  during  the  irrigation  season 
ot  each  and  every  year,  so  long  as  the  said 
Joseph  Mitchell  shall  pay  tbe  said  annual 
rental  therefor.  And  it  Is  expressly  agreed 
to,  by  and  between  the  parties  hereto, 
that  the  said  Joseph  Mitchell  purchases 
and  takes  said  interest  in  and  to  said 
water  according  and  subject  to  the  cus- 
toms ot  consDUiers  of  water  from  said 
ditch ;  and  that.  In  the  event  of  his  falinre 
to  get  bis  full  quota  of  water,  or  any  part 
thereof,  as  aforesaid,  by  reason  ot  a 
scai-city  of  water  in  said  creek,  and  reser- 
vation of  water  by  said  company,  and  the 
respective  interests  of  prior  claimants,  he 
will  make  no  claim  to  or  for  a  pro  rata 
distribution  of  what  water  may  l>e  run- 
ning In  said  ditch  at  saeb  time,  bat  will 
concede  to  all  claimants  and  consnmers  of 
water  from  said  ditch  prior  to  htm  In 
point  of  time  tbe  full  amount  of  their  re- 
spective claims,  (priorities  to  be  numbered 
according  todates  of  agreements,  and  such 
agreement  to  be  executed  In  duplicate.) 
And  upon  the  failure  of  the  said  Joseph 
Mitchell  to  pay  said  annual  rental  as 
aforesaid,  be  will  forf^t  and  relinquish  all 
rights  and  claims  wha  tsoever  both 
against  the  said  company  and  in  or  to  tlie 
use  of  said  water  from  said  ditch.  In  wit- 
ness whereof  the  said  parties  have  hereun- 
to affixed  their  names  the  day  and  date 
above  written.  The  South  Boulder  and 
Rock  Creek  DrrcH  Company.  By  A.  C. 
GooDBi'B.  Its  President.  Jobrph  Mit«i- 
ELi,.  Witness:  Mart  E.  Mit.t.RR;  Sec'y. •* 
The  agreements  made  by  the  other  appel- 
lees with  appellant  are  precisely  similar  in 
general  terms  to  the  foregoing,  and  there- 
fore It  was  deemed  unnecerisary  to  set 
them  out  In  the  record.  Appellees  received 
water  for  the  year  1886.  paying  therefor 
the  amount  specified  In  the  writing;  but 
In  January,  1887,  ihey.  with  other  land- 
owners under  appellant's  ditch,  petitioned 
the  county  commissioners.  In  accordance 
with  the  statute  in  that  behalf  enacted,  to 
establish  an  annual  rate  of  charges  for  the 
delivery  of  water  from  appellant's  ditcJi. 
In  pnrsaance  of  ^la  'petition,  tbe  commte* 
sloners  fixed  socb  rate  at  f  1  per  cubic  Inch. 
Appellees  tendered  this  amount  for  the 
year  1887,  but  appellant  refused  to  accept 
less  than  fLSi)  per  inch,  as  provided  in  the 
alleged  agreement.  Appellees  paid  the 
sum  thns  demanded,  taking  receipts,  how- 
ever, showing  that  50  cents  per  Inch  there- 
of was  paid  under  protest,  and  providing 
for  refunding  the  same,  if,  in  an  agreed 
ease  to  be  brought,  appellacc*B  right  there- 
to should  be  Judicially  denied.  The  pres- 
ent action  being  posecuted  in  pccordanre 
with  the  above  stipulation, Judgment  was 
duly  rendered  by  the  court  below  for  the 
amount  thus  claimed  by  appellees. 

Thomas  R.  Owen,  for  appellant.  Rich- 
ard R.  Whiteley  and  BtchArd  H.  Whitelejr. 
Jr.,  for  appellees. 

Hklm,  C.  J.,  fafter  atntin/f  tbe  iitctsaa 
above.)  The  determination  of  this  con- 
troversy depends  upon  oar  construction 
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of  the  instroment  executed  by  the  carrier 
<  appellant)  with  Its  consamers.  For  pres- 
ent parposea,  it  Is  on^  necessary  to  cou- 
^der  the  tollowing:  prinulple  features  of 
the  writing  in  question:  i-^raC.the  affirni- 
atire  promise  by  appellant  to  deliver  to 
Its  consumer  a  certain  quantity  of  water 
annually,  upon  the  annual  payment  of  the 
specified  consideration  therefor;  and.  sec- 
oud,  the  nature  and  extent  of  the  penalty 
affixed  to  the  conBonier*a  failure  or  omis- 
sion to  make  this  payment  and  receive  the 
water.  It  will  be  obBcrved  that,  in  con- 
sideration of  the  rium  of  $1,  the  receipt 
whereof  Is  acknowledged,  and  the  yearly 
payment  of  an  "annual  rental "  of  $150, 
appellant  promises  to  deliver  to  its  con- 
«amer  named  in  the  Instiniuient  before  us, 
for  nse  daring  each  IrrlKatlng  season,  100 
inches  of  water.  This  arrangement  Is  to 
terminate  at  no  particular  time.  It  con- 
tinues at  the  consumer's  pleasnre.  There 
is  no  promise  on  hte  part  to  take  the  wa- 
ter for  any  specified  period,  or  at  all.  II 
he  declines  Co  pay  the  price,  and  exercise 
the  right  conferred,  no  liability  attaches 
for  even  nominal  damages,  and  no  caase 
of  action  aitalDst  blm,  as  for  breach  of 
contract,  accrues.  The  undertaking  of 
tlie  company  is  somewhat  i)lmllar  to  the 
"options,"  so  common  in  this  stale,  for 
the  purchase  of  land,  the  consideration  fur 
which  is  usnally  a  cash  forfeit  paid  in  ao- 
Tance.  The  option  In  the  present  case, 
however,  Is  unlike  the  options  mentioned, 
in  that  it  provides  for  a  continuous  series 
ot  transactions.  As  abore  suggested,  it 
runs  for  as  many  years  as  the  consumer 
pays  the  sum  named,  and  uses  the  water; 
it  terminates  whenever  he  tails  or  refuses 
to  make  the  specified  payment.  Tbe  In- 
strument provides  substantially  for  a 
series  of  annual  contracts.  Id  legal  effect, 
it  extends  on  behalf  of  appellant  an  an- 
nual proposition,  which  when  accepted 
by  its  consumer,  becomes  a  contract  for 
the  current  season.  It  is  apparent  from 
the  foregoing  that,  in  our  judgment,  ap- 
pellees might  terminate  the  arrangement 
at  will.  And  when,  In  January,  18N7,  theiy 
caused  the  county  commissioners  to  fix  a 
rate  for  the  delivery  of  water  from  appel- 
lant's ditch,  and  decllued  to  pay  the  price 
named  In  the  writing,  they  unquestion- 
ably evinced  their  intention  to  waive  the 
option  and  relinquish  the  privileges  con- 
nected therewith.  It  would,  perhaps, 
have  been  more  courteous  bad  they  first 
delivered  up  to  appellant  the  copy  of  the 
Instrument  la  their  possession,  and  glvm 
formal  notice  of  their  Intention  to  depend 
in  future  upon  the  statutory  adjudication ; 
but  appellant  received  due  notice  of  tbe 
prot^eedlngs  before  the  comniisBloners,  and 
the  action  of  appellees  in  tbe  premises  was 
a  legal  absudonment  uf  all  privileges 
theretofore  enjoyed  under  the  agreement. 

We  turn  to  the  remaining  feature,  above 
mentioned,  of  tbe  writing  under  consider^ 
ation.  Tbe  provision  is  that,  upon  a  fail- 
ure to  pay  the  annual  delivery  charge 
specified,  the  consumer  "forfeits  and  re- 
linquishes all  rights  and  claims  whatso- 
ever, both  against  the  said  company  and 
in  and  to  the  use  of  said  water  from  said 
ditch."  We  deem  It  unnecessary  to  con- 
sider in  the  present  opinion  the  question 


of  public  policy  argued  In  this  connection 
by  counsel  for  appellees.  Whether  appel- 
lees could,  by  cimtract  forever  relinquish 
rights  relating  to  water  conferred  upon 
them  by  the  constitution  and  statutes  we 
need  not  determine.  The  instrument  It- 
self, in  our  judgment,  does  not  Indicate 
any  such  Intent.  It  contains  no  declara- 
tion that,  upon  a  failure  to  accept  the  an- 
nual proposition,  and  make  tbe  annual 
contract,  the  consumer  abandons  all  right 
to  obtaJn.  In  any  manner,  water  from  the- 
carrier's  canal.  In  the  absence  of  an  ex- 
press declaration  or  clear  implication  to 
the  effect  that  soch  omission  or  .failure 
should  produce  a  forfeiture  of  constitu- 
tional and  statutory  rights  existing,  col- 
lateral to  those  provided  for  in  the  agree- 
ment, such  collateral  rights  would,  in  any 
event,  unquestionably  remain  undititurbed. 
Tbe  simple  and  obvious  meaning  uf  the 
provision  Is  that  the  "rights  and  claims" 
Intended  to  be  forfeited  are  those  men- 
tioned by  the  instrument  itself,  viz.,  the 
consideration  advanced,  and  the  privilege 
therein  expressly  enumerated.  The  "said 
water,"  the  use  of  which  Is  rdinqulshed,  is 
tbe  100  inches  specifically  covered  by  the 
option.  Under  ail  the  circumstances,  tbe 
phraseology  employed  fairly  admits  of  no 
other  construction 

When  the  written  instrument  was  exe- 
cuted, tbe  statute  authorising,  in  pursu- 
ance of  constitutional  mandate,  the  fixing 
of  a  maximum  rate  by  tbe  county  commis- 
sioners, embodied  a  provlsodeclaringthat 
such  action  should  not  affect  existing  con- 
tracts between  the  carrier  and  consumer, 
or  the  reciprocal  rights  and  duties  of  the 
contracting  partles.^  Tbe  order  of  the 
county  commissioners  appearing  in  the 
statement  of  facts  before  us  contains  a 
similar  p^viso.  It  Is  ably  argued  by 
counsel  for  appellant  that  these  provisos 
apply  to  appellees,  and  that  consequently 
appellees  belong  to'  a  class  expressly  ex- 
cepted from  the  statute,  and  from  whom 
the  privilege  of  Invoking  action  by  the 
county  commissioners,  or  receiving  the 
benefit  of  snch  action^  is  therefore  express- 
ly withheld.  To  the  correctness  of  this 
construction  we  cannot  aubscritK.  *  Our 
view  is  that  the  legislative  proviso  In 
question,  and  that  of  the  commissioners 
as  well,  relate  to  existing,  definite,  and 
valid  contructs.hindinguponboth  parties. 
They  do  not  contemplate  mere  options, 
such  as  the  one  before  us,  nor  compel  the 
consumer,  who  is  a  party  thereto,  to 
make  the  yearly  contracts  provided  for, 
or  give  up  all  claim  to  water  from  that 
particular  canal.  To  say  that  these  op- 
tions were  included  In  the  excepting  clause 
adopted  by  the  commissioners  would  be 
to  charge  them  with  stultifying  their  own 
action ;  the  proviso  would  nullify  the  or- 
der, so  far  as  appellees  are  concerned,  and 
the  commissioners  would  be  convicted  of 
the  absurdity  imputed  to  them  by  coun- 
sel. Such  a  view  is  not  called  for  by  the 
letter  of  either  the  statute  or  order,  and  a 
reasonable  Interpretation  fairly  excludes 
it  from  the  spirit  of  both. 

We  shall  not  discuss  separately  and  at 
length  the  remaining  specific  objections 
presented  on  this  appt;al.  In  response 
thereto,  the  following  bri^  suggestions 
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are  deemttd  safflcient.  The  Inadeqaacy  of 
the  annual  water-rate  fixed  by  the  connty 
commiRstonemis  asubject  not  properly  be- 
fore us  at  the  present  time.  This  action  la 
simply  to  recover  back  the  50  cents  per 
Inch  above  such  rate,  paid  by  appellees 
under  protest.  The  Inadequacy  of  price 
does  not  appear  to  have  been  adjudicated 
in  the  court  below;  and,  evoi  could  anch 
matters  be  reviewed,  a  point  upon  which 
we  here  express  no  opiulon.  there  Is  no 
duta  before  us  to  fumleh  ^rronnd  for  the 
requisite  examination.  The  law  does  not 
require  tbatall  coDSumprs  nslngorseeklng 
water ,froin  the  same  carrier  shall  Join  In 
the  petition  to  have  tlie  commissioners  es- 
tablish a  maximum  rate.  Such  applica- 
tion may  be  made  by  "any  party  or  par- 
ties interested  in  procuring  water, "  etc. 
The  failure,  therefore,  of  senior  consumers 
from  appellant's  ditch  to  unite  with  ap- 
pellees  in  tne  petition  Is  a  matter  of  no  le- 
gal signlticunce.  Nor  does  the  action  of 
the  commissioners  in  pursuance  of  the 
statute  prevent  consumera  ftxtm  making 
special  contracts  with  the  carrier  regard- 
ing the  rate,  or  from  continuing  under 
agreementsalreadyexlsting.  If  Itbe  afact 
that,  by  repudiation  of  the  option,  appel- 
lees forfeited  the  right  to  claim  as  former 
users  from  appellant'sditch, their  attitude 
In  Invoking  the  decision  of  the  connty  com- 
missioners does  not  necessarily  affect  the 
questions  now  to  be  determined,  for  the 
statute  permits  parties  having  land  under 
the  carrier's  canal,  who  have  never  pre- 
viously been  consumers  therefrom,  to  pe- 
tition for  the  establishment  of  a  maxi- 
mum water-rate;  and  take  advantage 
thereof,  If  the  carrier's  diversion  be  not  ex- 
hausted. In  view  of  the  toi^ofng  discus- 
sion, it  is  unnecessary  to  further  answer 
the  objection  that  the  action  of  the  board 
of  county  commisnloners  In  fixing  a  rate 
for  appellees  impairs  the  obligation  of  a 
contract.  Unless  we  have  failed  to  ac- 
complish our  purpose,  we  havo  shown 
that  the  writing  relied  on  constituted  an 
option  merely,  and  there  was,  properly 
speaking,  no  contract  binding  upon  appel- 
lees to  be  violated.  The  record  does  not 
apprise  us  that  senior  consumers  from  ap- 
pellant's ditch  suffered  either  actual  or 
legal  injury  by  the  proceedings  now  pre- 
sented for  review.  And  it  would  be  an 
unwarranted,  as  well  as  an  uncalled-for, 
step  on  our  part  to  discuss  or  determine 
questions  based  npon  the  asanmptlonthat 
Boch  injuries  necessarily  resulted.  The 
Judgment  ol  the  court  below  Is  affirmed. 

{16  Colo.  SIO)   , 

Comet  Cokboudatbd  Min.  Co.  v.  Fbost. 

(Supreme  Cowrt  of  Colorado.   Dec.  5,  1890.) 
SCMMOSs— Fork— Effect— Sebvice  on  Cobpoka- 

TIOS. 

1.  A  summons  issued  and  signed  by  plain- 
tiff's attorney,  under  Act  Colo.  April  7,  t&io,  is 
not  "process"  within  the  purview  of  the  consti- 
tutional provision  requiring  all  process  to  run  in 
the  name  of  the  people,  although  Its  servlo«  Is 
the  ^tatjtory  method  of  beginning  a  suit 

2.  A  summons  which  requires  the  defendant 
to  answer  the  complaint  that  "will  be  Qled  in 
the  clerk's  ofBce  on  the  second  Monday  after 
service"  thereof,  flxea  that  day  as  the  time  when 
defendact  maat  answer,  and  not  as  the  time 
when  the  complaint  will  be  filed. 


8.  TTnder  the  provision  of  the  Colcmdo  Code 
that  service  upon  corporations  "shall  be  mode 
by  delivering  a  copy  of  the  snminons  to  the  pres- 
ideat  or  other  head  of  the  corporation,  or  to  the 
secretary,  cashier,  treasurer,  or  general  agent 
thereof,  bat  if  no  such  officer  can  be  found  in  the 
county,  servioe  ma;  be  had  on  any  stockholder, " 
service  upon  the  vice-president  of  a  corporatiOB 
ia  safflcient,  even  though  the  return  does  not 
show  that  the  ^vsident  ooold  not  be  found  In  the 

Commissioners'  decision.  Error  to  dis- 
trict court,  Arapahoe  county. 
Hugh  Butler,  for  plaintiff  In  error. 

Richmond,  C.  Defendant  In  error,  plain- 
tiff below,  instituted  this  action  to  recov- 
er the  sum  of  (6,687.77,  with  interest  at 
the  rate  of  10  per  cent,  per  annum  from  the 
I7th  day  of  December,  1885,  evidenced  by 
a  promissory  note.  The  proceddingb  in 
this  case  were  based  upon  the  act  of  1885 
entitled  "An  act  to  amend  an  act  provid- 
ing a  system  of  procedure  in  civil  actions 
in  the  courts  of  Justice  of  the  stateot  Colo- 
rado, approred  March  17,  1877."  In 
pursuance  of  this  act  a  summons  was  is- 
sued, signed  by  the  attorney  of  plaintiff, 
addressed  to  the  defendant  and  served 
upon  J.  Oranvllle  Sharp,  vice-president  of 
the  defendant  company,  in  Denver,  Arapa- 
hoe connty,  Coio.  On  the  28th  day 
of  December,  1885,  a  complaint  was  filed 
which  is  in  the  following  words  and  fig- 
ures: "State  of  Colorado,  county  of  Arap- 
ahoe— ss.:  In  the  district  court.  Henry 
C.  Frost,  Plaintiff,  vs.  The  Comet  Consol- 
idated Mining  Company,  Defendant.  The 
plaintiff  complains  of  the  defendant  and 
alleges  that  on  the  17th  day  '^f  December. 
A.  D.  1886,  at  Denvftr,  in  the  connty  of 
Arapahoe  and  state  of  Colorado,  the  aala 
defehdant  by  its  promissory  note  ol  that 
date,  by  It  duly  executed,  for  value  re- 
ceived, promised  to  pay,  to  the  order  of 
said  plaintiff,  one  day  after  the  date  ther^ 
of,  the  sum  of  six  thousand  six  hundred 
and  eighty-seven  77-100  dollars,  with  tu- 
terestatten  percent. perannumuntll  paid, 
and  delivered  said  note  to  the  plaintiff,  who 
is  now  the  holder  and  owner  thereof; 
that  although  said  note  ts  long  since  past 
due,  and  although  often  requested,  the 
said  defendant  has  not  paid  the  same,  nor 
any  part  thereof.  Wherefore  the  plaintiff 
demands  judgment  against  said  defendant 
for  the  sum  of  six  thousand  six  hundred 
and  eighty-seven  77-100  dollars,  with  inter- 
est thereon  at  ten  per  cent,  per  annum 
from  the  17th  day  of  December,  1885,  until 
paid,  and  costs  of  this  suit.  Geo.  C.  Nor- 
R18,  Attorney  for  PIff."  Thereafter,  on  the 
25th  day  of  January,  A.  D.  1886,  in  vaca- 
tion, judgment  of  default,  and  final  judg- 
ment, was  entered  by  the  clerk  ot  said  dis- 
trict court  for  the  full  amount  claimed, 
together  with  interest  and  costs.  To  re- 
verse this  Judgment  plaintiff  la  error  prose- 
cutes this  writ.  Appellant  contends : 
First.  That  the  summons  heretofore  recit- 
ed is  not  in  conformity  with  the  constitu- 
tion of  the  state  of  Colorado,  In  this,  that 
it  does  not  run  in  the  name  of  the  "people 
of  the  state  of  Colorado;"  that  it  is  a 
"process"  coming  within  the  provisions 
of  the  constitution.  Second.  That  the 
summons  was  served  on  the  24th  day  of 
Decemtter,  1886;  that  complaint  was  nod 
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filed  until  the  28tb  day  uf  December;  that 
under  and  by  the  terms  of  the  flommons, 
-d^endant  was  not  expected  to  answer 
until  the  4th  day  of  January,  1886,  and  In 
support  of  this  contention  It  Is  Insisted 
that  the  eumroons  stated  that  the  com- 
plaint would  bn  filed  In  the  clerk's  office 
on  the  second  Monday  atterserrlce  of  sum- 
inons,  ir  served  In  Ampataoe  county. 
Third.  That  the  summons  was  served  on 
the  vice-president  of  the  company,  and 
that  the  return  on  the  summons  does  not 
show  that  the  president  was  not  then  in 
the  county  of  Arapahoe,  and  state  uf  Colo- 
rado. The  foregoing  are  the  principal 
points  discussed  by  plalntiN  in  error. 

As  to  the  first  point  raised,  that  the 
summons  Is  saub  a  process  as  must  be 
Issued  In  the  name  of  the  people  of  the 
state  of  Colorado,  we  are  strongly  In 
cllned  to  follow  the  conclusion  of  The  su- 
preme court  of  Florida  in  Gilmer  v.  Bird, 
15  Fla.4n.  In  this  case  the  identical  ques- 
tion here  presented  is  discussed  at  some 
length,— that  Is,  "that  the  summons,  as 
authorised  by  the  Code,  is  a  'process' 
within  the  meaning  of  the  constitutional 
prorlslons  which  require  the  style  of  all 
process  to  be  the  '  Htnte  of  Florida ; '  that 
the  summons  had  no  such  style;  that  this 
was  essential  to  the  validity  of  tbejudg- 
ment,  there  having  been  no  appearance." 
And  the  court  said :  '*  But  Is  a  notice  given 
by  an  attoniey  of  the  institution  of  a  suit 
In  a  form  similar  tu  a  summons,  but  not 
Issuing  out  of  a  court,  a  '  process '  within 
the  meaning  of  the  constitution  7  Baron 
C<)MYS,  In  giving  the  definition  of  the 
term  "  process,'  says  It  imports  the  writs 
which  Issue  out  of  any  court  to  bring  the 
party  to  answer,  or  (or  doing  execution. 
There  Is  no  definition  of 'process,' given 
by  any  accepted  authority,  which  implies 
that  any  writ  or  method  by  which  a  suit 
Is  commenced  is  necessarily  *  process.*  A 
party  is  entitled  to  notice  and  to  a  hear- 
ing under  the  constitution  before  he  can 
be  affected,  but  It  Is  nowhere  declared  or 
required  that  that  notice  shall  be  only  a 
writ  issuing  out  of  a  court."  In  Porter 
V.  Vandercook,ll  Wis.  70,  It  was  held  that 
*'ttae  summons  provided  for  by  the  Code  Is 
not  a  *  writ '  or*  process  *  within  the  mean- 
ing of  the  constitution,  art.  7.  §  17, 
and  need  not  be  in  the 'name  of  Wiscon- 
sin,* nor  tested  In  the  name  of  the  presid- 
ing judge,  nor  sealed  with  the  seal  of  the 
court. "  In  Hanna  v.  Xtussell,  12  Minn.  8(1, 
(Gil.  43,)  the  court  said :  "  But  we  think  a 
'summons*  Is  not  'process,'  witbin  the 
meaning  of  section  14,  art.  6,  of  our  state 
constitution.  It  is  merely  a  notice  given 
by  plaintilf's  attorney  to  the  defendant 
that  proceedings  have  been  instituted, 
and  judgment  will  be  taken  against  him 
If  be  fall  to  defend.  This  notice  Is  not 
iRsned  out  of  or  under  the  seal  of  the 
court,  or  by  the  authority  of  the  court  or 
any  indicia!  ofilcer.  The  fact  that  the 
court  acquires  jurisdiction  by  It«  service 
does  not  prove  it '  process,'  for  It  is  com- 
petent tor  the  legislature  to  provide  that 
the  court  shall  acquire  jurisdiction  by  the 
service  of  the  complaint  without  a  sum- 
mons, or  in  any  other  manner  by  which 
the  defendant  may  be  notified  that  pro- 
ceedings have-  been   Instituted  against 


blm.**  In  BaUey  v.  Williams,  6  Or.  71,  It 
was  held  tbat  "a  summons  used  to  bring 
a  defendant  Into  the  circuit  court  la  not 
'process,*  and  need  not  run  In  the  name  of 
thestate."  In  Nickolsv.Plank-KoadCo.,4 
G.  Oreene,  44,  it  was  held  that  "  the  notice 
provided  by  the  Code  is  not  a  '  process,' 
and  need  not  be  In  the  style  of  the  '  State 
of  Iowa.*"  This  seems  to  be  the  generally 
accepted  conclusion  of  all  courts  Laving 
a  similar  Code  practice  and  a  similar 
provision  In  the  constitution,  and  Is,  In 
our  Judgment,  a  satisfactory  determina- 
tion of  this  question. 

The  contention  uf  appellant  that  the 
summons  stated  that  the  compIAlnt 
would  be  filled  in  the  clerk's  office  ud  the 
second  Monday  alter  service  of  summons 
in  the  county  of  Arapahoe,  is  without 
fouifdatlon.  The  summons  does  not  so 
state.  The  language  of  the  summons  re- 
quires him  to  answer  thec^mplaint  which 
will  be  filed  In  the  office  of  the  clerk  of  tho 
district  court  of  the  second  judicial  dls* 
trict  of  the  state  of  Colorado  on  the  sec- 
ond Monday  after  service  thereof,  fixing. 
In  the  language  of  the  Cod**,  the  time 
wbm  it  was  the  duty  of  the  appellant  to 
answer  the  complaint,  not  fixing  the 
time  when  the  complttint  would  be  filed  In 
the  district  court.  Immediately  upon  the 
service  of  the  summons  it  was  within  the 
power  of  the  appellant,  defendant  below, 
to  appear  and  demand  a  copy  of  the  com- 
plaint. This  he  could  bave  done  at  the 
time  of  the  service  or  any  time  tiiereafter 
before  the  second  Monday.  The  sum- 
mons was  served  on  the  24th ;  the  com- 
plaint was  filed  on  the  28tb  of  December; 
all  of  which  In  our  judgment  was  In  strict 
conformity  with  the  provisions  of  the 
Code.  The  second  objection,  therefore,  in 
our  opinion,  Is  wholly  untenable.  Judg- 
ment was  not  taken  until  after  the  second 
Monday  after  the  service  of  the  summons, 
the  second  Monday  occurring  on  the  4th 
of  January,  and  judgment  was  rendered 
on  the  5th  of  that  month. 

The  third  objection,  that  the  summons 
was  served  on  the  vice-president  and  doK 
upon  the  president,  and  that  the  return 
of  the  officer  or  person  serving  the  sum- 
mons does  not  snow  that  the  president 
was  not  within  the  county,  Is  equally  un- 
tenable. The  provision  of  the  Code  pro- 
viding for  service  upon  corporations  Is  as 
follows:  "It  the  suit  be  brought  against 
a  corporation,  service  shall  be  made  by 
delivering  a  copy  of  the  summons  to  the 
president  or  other  head  of  the  corpora- 
tion, or  to  the  secretary,  cashier,  treas- 
urer, or  general  agent  thereof;  but  it  no 
such  officer  of  the  corporation  cuii  be 
found  In  the  county,  service  may  be  had 
on  any  stockholder  of  such  corporation." 
The  language  of  this  provision  admits  of 
service  upon  any  of  the  officers  enumerat- 
ed therein,  president  or  other  head  of  the 
corporation,  the  secretary,  cashier,  treas- 
urer, or  general  agent.  Certainly  the  vice- 
president  comes  within  the  provisions  of 
this  section.  If  service  had  been  made 
upon  a  stockholder  we  are  clearly  of  the 
opinion  that  ere  a  Judgment  of  default 
could  have  been  entered  the  return  should 
show  that  none  of  the  officers  above 
enumerated  were  within  the  county  where 
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aerrlce  was  to  be  had.  Service  open  the 
vtce-presldeott  In  oar  Judgment,  was  am- 
ply sufficient,  and  no  certificate  Is  neces- 
Bary  by  the  party  maklne  the  service  to 
the  effect  that  the  Drestdent  did  not  re- 
side in  the  county.  The  Illinois  case  cited 
by  plaintiff  in  error  is  not  In  point,  be- 
cause the  statute  referred  to  in  that  case 
Is  not  similar  to  the  provisions  of  onr 
Code  above  recited.  It  was  wlttiin  the 
power  of  plaintiff  In  error  to  have  met  all 
of  these  questiODB  In  the  court  below  by 
motion  to  vacate  the  judginentif  the  com- 
pany had  a  meritorious  defense  feo  the  ac- 
tion. This  it  did  not  see  proper  to  do, 
and  for  this  ivason  we  are  not  Inclined  to 
favorably  consider  such  oblections  here. 
The  other  errors  assigrned  not  having 
been  urged  need  not  lie  considered.  .The 
Judgment  of  the  court  below  should  be 
affirmed. 

Reed  and  Bissejx,  (X7.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  tbejudgment  of  the 
district  court  is  affirmed. 


(15  Colo.  t»}  '  

BOAKD  GODNTT  COM'RS  CBBTEXNB  COUNTY 

V.  Board  County  Com'rs  Bent  County. 
(No.  2,618.)  Board  County  Com'rs  Lin- 
coln County  v.  Same.  (No.  2.619.)  Board 
County  Com'rs  Kiowa  County  v.  Same. 
(No.  2,640.) 

(Supreme  Court  of  Colorado.   Deo.  13,  1890.) 
ConmiBS— AppoBnoNiniTT  ov  Dbbt  —  Intbrbut. 

1.  Where  a  new  eonnty  is  created  out  of  a 
county  tiaviDK  a  debt,  under  an  act  providing  that 
the  commissi  oners  of  the  new  and  of  the  old 
coanties  "shall  have  full  power  and  authority  to 
adjust  and  settle  all  matters  of  revenue  proper  to 
be  done  on  account  of  the  formation  of  said  coun- 
ty, and  also  to  apportloii  the  indebtedness  of  said 
txnmties, "  the  new  coanty  is  liable  for  Its  share 
of  the  existing  debt,  without  making  atur  deduc- 
tion on  account  of  cash  In  the  treasury  of  the  old 
county,  or  of  unpaid  taxes  due  to  it. 

3.  Such  new  counly  is  liable  fn  pnesentf  to 
the  old  county  for  its  share  of  tiie  debt,  though 
part  of  the  debt  is  not  due. 

8.  Claims  against  the  old  county  which  are 
the  sublect  of  pending  litigation,  and  the  validity 
of  which  is  denied  by  said  county,  cannot  ne  in- 
claded  in  the  debt  to  be  apportioned. 

4.  Under  Act  Colo.  March  SS,  1889,  fixing  the 
rate  of  interest,  in  the  absence  of  special  agree- 
ment, at  8  per  cent.,  a  Judgment  fixing  the  rate 
of  interest  in  such  cose  at  10  per  cent,  is  errone- 
ous. 

A  ppeal  from  diHtrlct  court.  Bent  coon  ty. 

These  three  cases  were  consolidated  for 
tlie  purposes  of  the  argument  in  this  court, 
and  will  be  disposed  of  together.  The 
cases,  wlilch  are  nnnibered  respectively 
2.618,  2,619,  2,640  here,  were  tried  below  up- 
on an  agreed  Htatement  of  tacts,  and  In- 
volve the  same  questions  of  law.  The  con- 
trorersies  arose  over  the  adjustment  of 
certain  matters  of  revenue  between  the 
counties  of  Cheyenne.  Lincoln,  and  Kio- 
wa, uppellantH,  and  the  county  of  Bent, 
nppcliee.  consequent  upon  the  creation  by 
the  seventh  general  asHombly  of  the  for- 
mer, in  part,  out  of  the  territory  up  to 
that  time  included  In  the  latter.  The 
cuuntira  of  Prowers  and  Oiero,  also 
formed  out  of  the  county  of  Bent  at  the 
same  legislative  session,  do  not  api>ear  to 


be  In  any  way  Interested  In  the  present 

controversy.  The  agreed  statement  of 
facts  in  cause  No.  2,619,  in  so  far  as  the 
same  is  material  to  the  present  contro 
versy.  Is,  In  Bubstonce,  as  follows :  First. 
It  appears  from  the  assessment  roll  of 
said  Bent  conn  ty  for  the  year  18KS  that 
the  taxable  property  of  said  county  for 
said  year  amuants  to  the  sum  of  97,800,- 
149.  Second.  The  value  of  taxable  prop- 
erty in  said  connty  of  Bent  Included  with- 
in the  boundarien  of  the  present  connty  of 
Kiowa  for  said  year  is  $1,244,381.  Third. 
The  value  of  taxable  property  In  said 
county  of  Bent  included  wltblu  the  prenent 
couni^  of  Lincoln  tor  said  year  is  9402,092. 
Fuurtb.  The  value  of  taxable  property  In 
said  county  of  Bent  Included  within  the 
present  boundaries  of  the  county  of  Chey- 
enne for  said  year  is  91.390.8.38.  Fifth.  The 
books  and  accounts  of  the  county  of  Bent 
show  the  total  gross  Indebtedness  or  lia- 
bilities of  Bent  county  on  the  iseh  day  of 
April,  1889.  to  be  the  sum  of  9181.4(3.96, 
and  that  said  total  amount  includes  cer- 
tain items  the  validity  of  which  as  a  charge 
against  said  defnndants  Is  controverted 
by  the  above-named  defendants.  At  this 
point,  these  controverted  claims  are  set 
forth,  and  numbered  rcHpectively  from  1 
to  7,  the  claims  above  numbered  3,  4.  and 
5  being  now  In  suit  in  the  district  court 
of  Bent  coanty,  Colo.,  In  three  certain 
actions  therein  pending,  entitled  **  The 
Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  v.  The  Board  of  Coanty  Com- 
nilesloners  of  Bent  County ; "  "The  I*ralrie 
Cattle  Company  v.  The  Board  of  County 
Commissioners  of  Bent  County ; "  and  "J. 
C.  Coad  V.  The  Board  of  County  Commie* 
sloners  of  Bent  County,"— all  of  which 
said  actions  are  being  defended  by  said 
Bent  county;  and  the  (Ilea  In  said  canaes 
may  be  referred  to  and  are  made  a  part  of 
this  stipalatloii  for  the  purpose  of  ena- 
bling the  court  to  determine  whether  said 
claims  legally  constituted  part  of  the  in- 
debtedness or  liabilities  of  said  Bent  coun- 
ty on  said  April  13.  1889.  Sixth.  That  on 
the  13tb  day  of  April,  1880,  the  cash  in  the 
hands  of  the  county  treasurer  of  Bent 
connty  to  the  credit  of  the  several  funds 
amounted  to  the  sum  of  922.705.67.  .S'er- 
enth.  That  on  the  13th  day  of  April,  18S9. 
there  was  due  to  said  Bent  county  delin- 
quent and  unpaid  taxes  for  the  yt^ar  1887. 
amounting  to  the  gross  sum  of  97,270.66, 
and  for  the  year  1888  taxes  aniountlng  to 
the  gross  sum  of  $35,297.96.  Eiffhtb.  And 
it  Is  further  stipulated  and  agreed  that 
the  13th  day  of  April,  1889,  shall  be  taken 
as  thedateof  the  settlement  or  apportion- 
ment between  the  county  of  Bent  and  all 
of  the  three  above  defendant  counties. 
Ninth.  The  defendants  above  named  con- 
ceded the  correctness  of  the  arotmnt  of  the 
gross  Indebtedness  or  liabilities  of  Bent 
county  as  above  specified  on  the  13tb  day 
of  April.  1889.  with  the  exception  of  the 
items  hereinbefore  nambered  respectively 
1,  2.  3,  4.  5,  6,  and  7,  nnd  the  plaintiff.  Bent 
coanty.  asserts  that  all  said  Items,  con- 
troverted as  aforesaid  by  defendant  coan- 
ties, are  proper  to  be  estimated  in  arriv- 
ing at  the  total  amount  of  the  gross  In- 
debtedness of  Bent  county  on  said  date. 
Tenth*  The  d^endant  uoantleB  above 
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■amed  tAaSm  that.  In  maktiis  tbe  appor- 
tionment of  tbelr  proportlou  ot  the  Indebt- 
edness ot  Beut  eoanty,  oq  the  date  above 
■peclfled,  there  Bbonld  he  deducted  from 
tbe  snrpaa  amoDnt  of  the  Indebtedness  of 
said  Bent  county  (1)  tbe  sum  of  (23,705.67, 
casta  in  the  hands  of  tbe  treasurer  of  tald 
eonnty.  and  (2)  tbe  amonnt  of  delinquent 
tazea  dae  satd  Bent  coantj  on  said  date. 
amoantlDg,  In  tbe  ajcKr^^ate.  to  the  sum 
of  (42,668.62,  wblfh  satd  elatm,  upon  tbe 
part  of  the  defendant  counties,  Is  contro- 
rerted  by  tlte  plaintiff  county  claiming 
that  said  defendant  counties  are  not  en- 
titled to  any  part  of  tbe  cash  in  tbe  hands 
of  tbe  treasurer  of  Bent  connty  on  said 
date,  nor  to  any  part  ot  tbe  delinquent 
taxeft  due  to  Bent  county  on  said  date. 

Upon  the  statement.of  facts,  and  the  ex- 
hibits mentioned  therein,  the  court  made 
certain  findlnes.  Of  these  the  tollowlns 
were  speciflcaTly  excepted  to:  "Foarth. 
The  court  furtber  finds  that  alt  the  easb 
In  the  bands  of  tbe  treasurer  of  Bent 
county  to  the  credit  of  tbe  aoTeral  county 
funds  on  the  ISth  day  of  April,  1889, 
amounting  to  the  sum  ot  9'J2.705.C7,  be- 
loncra  to  and  Is  the  property  of  said  Bent 
county,  and  not  subject  to  apportionment 
between  It  and  said  county  of  Cheyenne. 
Fifth.  That  all  dtiinquent  taxes  unpaid 
and  owlns  to  tbe  said  county  of  Bent  on 
tlie  13th  day  or  April,  1880,  amounting  to 
the  sum  of  (42,608.62,  belong  to  and  are 
the  property  ot  said  Bent  county,  and  not 
subject  to  apportionment  between  It  and 
said  rounty  of  Cheyenne."  Tbe  court  fur- 
ther found  that  the  plaintiff,  Bent  county, 
was  not  entitled  to  Include  as  part  of  the 
liabilities  or  indebtedness  of  said  county, 
and  to  collect  from  the  defendant  county, 
Itn  proportion  ot  the  claim  specified  In 
snbdlvlslons  1,  2,  8,  4,  6,  and  7  of  par- 
agraph 6  of  said  at^reed  statement  ot  tacts, 
and  disallowed  the  same,  to  which  nald 
finding  and  disallowance  the  plaintiff 
county,  by  Its  attorney,  excepted.  And 
thereupon  the  court  entered  Jn^ment  In 
favor  of  tbe  plaintiff  and  against  the  de- 
fendant, in  accordance  with  said  flndingn, 
for  the  sum  of  (21,667.31.  with  Interest 
thereon  at  10  per  cent,  per  annum  from 
April  18. 1S89,  and  costs  of  suit.  Similar 
Judgments,  bnt  varying  In  amounts,  were 
entered  in  each  of  the  other  cases. 

A.  B.  McKialey,  W.  T.  Jtoffers  ond  M.  B. 
OmTXtiOT  appolants.  CaldweU  leamao, 
tor  appellees. 

Hatt,  J.,  (after  stating  tbe  fkcta  as 
above.)  The  district  court  found  that  the 
cash  in  the  hands  of  the  treasurer  ot  Bent 
conn  ty  at  tbe  date  ot  the  creation  of  tbe  new 
eonntles,  and  ttie  delinquent  taxes  at  that 
time  due  Bent  county,  belonged  to,  and 
were  the  excluslveproperty  of,  suid  county, 
and  Judgment  was  entered  aucordingly. 
Appellantaquestlon  the  correctness  of  these 
flndtngs  and  Judgment.  They  say  the  new 
eoantles  are  entitled  to  have  deducted 
from  the  gross  Indebtedness  ot  Bent 
eoanty  an  equitable  share  of  the  casb 
fond,  and  a  ratable  proportion  of  the  de- 
Unqnent  taxes,  and  that  the  balance  then 
remaining  represents  the  Indebtedness 
wbich  Is  to  be  apportioned  undertbe  stat- 
ute. And  the  failure  ot  the  court  below 


to  so  decide  Is  the  basis  of  the  assign- 
ment of  error  In  this  court.  In  tbe  case  of 
Washington  Co.  v.  Weld  Co.,  12  Colo.  162, 
20  Pac.  Rep.  278,  It  Is  said:  "In  the  ab- 
sence ot  a  restrictive  conetitutlonnl  or 
statutory  provision  on  tbe  subject,  when 
a  new  county  Is  created  by  segregating  a 
portion  of  tbe  territory  belonging  tu  an 
existing  county,  the  old  county  retains 
all  assets  previously  owned  by  It,  Includ- 
ing rights  of  action,  funds,  and  other  per- 
sonal property;  also  all  real  estate  held 
In  proprietary  right,  save  such.  If  any, 
as  may  be  within  tbe  territory  taken 
away.  It  likewise  remains  bound  by  its 
existing  contracts,  and  Is  subject  to  tbe 
burden  of  dtschai^ug  all  existing  obliga- 
tions and  liabilities.  The  new  county  re- 
ceives none  of  the  assets,  and  assumes 
none  of  the  burdens."  The  reasons  for 
these  conclusions,  as  well  as  the  author- 
ities relied  upon  In  support  thereof,  are 
given  In  thd  opinion.  In  that  case  tbe 
counties  ot  WaHhington  and  Logan  had 
been  carved  out  ot  the  territory  formerly 
Included  In  tbe  county  of  Weld,  and  It  ap< 
[leared  that  at  thetlme  ot  the  creation  ot 
the  new  counties  %b%Te  was  a  surplus  fund 
of  (60,000  in  the  treasury  of  Weld  county. 
The  new  counties  claimed  the  right  to 
share  In  this  surplus,  which  claim  was  de- 
nted. The  court,  bein;;  of  tbe  opinion 
that  there  was  nothing  In  tbe  constitu- 
tion nor  in  the  act  creating  the  new  coun- 
ties changing  tbe  common-law  rule,  de- 
cided that  the  new  counties  were  not  en- 
titled to  any  part  of  the  sorplus  funds  of 
the  old  county.  The  correctness  ot  these 
cunclnsIoDs  Is  not  disputed  by  appellants, 
but  a  distinction  between  the  case  then 
before  the  court  and  the  present  cases  Is 
attempted  to  be  made.  Soch  distinction 
finds  no  substantial  foundation  In  any 
dissimilarity  between  the  statute  then 
under  consideration  and  those  now  con- 
trolling. The  statutes  are  practically  the 
same.  And  It  Is  not  claimed  that  the  cbn- 
stltotion  has  since  been  changed.  The  dis- 
tinction relied  upon  grows  oat  of  the  fact 
that  In  the  former  case  there  was  a  sur- 
plus and  no  llabilltitia,  and  In  the  pres- 
ent there  Is  both  a  surplus  and  liabil- 
ities. The  argument  Is  that  the  indebted- 
ness ot  the  old  county  to  be  apportioned 
between  it  and  the  new  counties  is  not  tbe 
sum  of  (120,056.01,  as  found  by  the  court 
beluw,  but  this  sum  less  the  cash  In  hand 
and  the  amount  ot  the  delinquent  taxes. 
We  cannot  accept  this  view.  The  term 
"indebtedness"  has  a  fixed  and  welt-un- 
derstood meaning.  "Indebtedneas"  Is  de- 
fined by  Anderson  in  his  Law  Dictionary 
as  "the  condition  ot  owing  money;  also 
the  amount  owed . "  **lndebtedneBs.  The 
state  of  being  In  debt,  without  regard  to 
the  ability  or  inability  ot  the  party  to 
pay  the  same."  Bouv.  Law  Diet.  It  is 
unnecessary  to  multiply  authorities  to 
show  that  "indebtedness"  is  not  synony- 
mous with  the  terra  "net  wealth,"  as 
claimed  by  counsel.  By  a  tamiliar  canon 
of  constractions,  we  are  required  to  pre- 
sume that  tbe  word**  Indebtedness  "la  used 
in  the  statute  In  its  popular  sense.  Mor^ 
over,  in  the  present  instance,  we  have  con- 
vincing proof  that  the  legislature  which 
created  appellant  counties  had  In  view 
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the  dlstluctlon  betweeo  "IndebtedneBs" 
and  "surplua,"  (rom  the  fact  that  it  was 
repeatedly  called  upon  to  legislate  In 
reference  thereto  In  the  creation  of  the  nu< 
merouB  counties  brought  into  existence  at 
the  same  sesBion.  Among  the  newcoun- 
ties  formed  by  that  leglBlatnre  were 
Yuma.  MorguD,  PblUipa,  and  Sedgewick. 
In  each  of  the  various  acts  creatinnc  these 
counties  tlie  legislature  made  specific  pro- 
vision for  these  very  matters,  the  omia- 
slgn  of  which  from  the  acts  contrulling 
the  present  controversy  is  made  the  more 
noticeable.  Tbenatureof  these proTiaioiw 
will  be  more  Tally  abown  later,  In  connec- 
tion with  the  claim  for  a  division  of,  or 
a  credit  for,  the  delinquent  taxes.  In  the 
absence  of  legislative  provision  therefor, 
we  can  see  no  reason  formaking  a  distinc- 
tion between  cash  In  the  treasury  where 
there  is  an  Indebtedness  and  such  cash 
where  there  is  no  indebtedness.  In  either 
case,  the  statute  beiog  silent,  ander  tbe 
decision  In  Washington  Co.  t.  Weld  Co.. 
supra,  the  fund  remains  the  property  of 
the  old  county.  In  reference  to  the  eq- 
uities of  the  claims  ol  the  old  and  new 
counties  to  this  fund,  Judicial  opinions 
are  not  In  harmony.  Should  it  be  con- 
ceded, however,  that  the  greater  equities 
are  in  favor  of  the  new  counties,  the  re- 
sult cannot  be  changed  for  this  reason. 
The  courts  cannot  undertake  to  add 
provisions  not  found  In  the  statute  for 
the  purpose  of  preventing  an  apparent 
hardship.  Coolce  r.  School-Dist.  No.  12, 
12  Colo.  453,  21  Pac.  Bep.  496,  719;  Hamp- 
shire v.  Franklin.  16  Mas^d.  86;  Laramie 
Co.  r.  Albany  Co.,  92  U.  S.  807. 

The  reasons  tor  disallowing  the  new 
counties  a  share  in  tbe  surplus  fund  In 
the  treasury  of  Bent  county  apply  with 
reference  to  the  uncollected  taxes.  Un- 
doubtedly it  was  competent  for  the  legis- 
lature to  have  given  tbe  new  counties 
the  taxes  previously  assewed  upon  the 
pik>perty  wltbln  the  territory  set  off  to 
them,  bnt.  In  the  absence  of  legislation 
changing  the  rule.  It  has  been  repeatedly 
held  that  the  old  county  alone  retained 
tbe  right  to  the  taxes  uHsessed  previous 
to  tbe  division.  This  applies  as  well  to 
taxes  opon  property  set  off  to  the  new 
county  as  to  those  levied  upon  property 
remaining  within  the  boundaries  of  the 
old  county,  and,  when  collected,  they  will 
belong  to  the  latter.  It  la  claimed,  how- 
ever, that  in  the  present  Instance  the 
statute  is  not  silent.  Authority  to  appor- 
tion the  delinquent  taxes  is  Hunght  In  the 
following  provision  of  section  10  of  the 
act  creatlnR  Cheyenne  county :  "  The 
board  of  county  commissioners  of  the  said 
counties  of  Bent,  Elbert,  and  Cheyenne 
shall  bave  full  power  and  authority  to 
adjust  and  settle  all  matters  of  revenue 
proper  to  be  done  on  account  of  the  forma- 
tion of  said  county  of  Cheyenne,  and  also 
to  apportion  the  indebteduess  of  said 
counties  of  Bent  and  Elbert,  aa  apecified 
In  section  nine  (9)  of  this  act."  And  slmi- 
lar  provisions  are  to  be  found  In  the  acts 
by  which  the  counties  of  Lincoln  and  Ki- 
owa were  created.  Should  we  aaaume 
that  tbe  legislature  intended  by  these  pro- 
visions to  provide  for  a  division  of  the  de- 
linquent taxes,  the  act  Is  fatally  defective, 


because  no  basis  for  such  distribution  Is 
provided.  A  carefql  consideration  of  the 
act  In  connection  with  other  acts  passed 
at  the  same  time  by  which  other  counties 
were  created,  leaves  no  doubt,  however, 
that  the  authority  conferred  upon  the 
couifty  cummissloners  "to  adjust  and  set- 
tle All  matters  of  revenue  proper  to  be 
done"  has  no  reference  to  the  delinquent 
taxesdueBentcounty.  In  theacts  hy  which 
the  counties  of  Yuma,  Morgan,  Phillips, 
and  Sedgewick  were  respectively  created, 
the  same  delegation  of  powec  to  the  com- 
mis^oners  to  settle  all  matters  of  revenue, 
etc.,  is  to  be  found.  Anu  yet  In  each  ol 
these  instances  the  section  conferring  such 
power  is  immediately  preceded  by  u  aec- 
tiou  providing  for  the  distribution  of  the 
cash  on  hand  in  the  treasury  of  tbe  old 
counl7,  and  the  delinquent  taxes  there- 
after to  be  collected.  In  the  act  creating 
tbe  county  of  Phillips  out  of  the  county  i.^ 
Logan  the  section  u  as  follows:  "Sec.  12. 
All  moneys  now  in  tbe  treasury  of  said 
county  of  Logan,  and  all  moneys  which 
may  hereafter  come  into  the  treasury  of 
said  county  from  the  taxes  of  the  year  1888 
and  previous  years,  together  with  all 
moneys  arising  from  the  redemption  of 
lands  sold  for  taxes  of  the  years  1887  and 
1888,  and  bid  in  by  the  said  county  of  Lo- 
gan, and  from  all  other  sources  of  reve- 
nue, shall  be  apportioned  between  the 
counties  of  Philllpa  and  LiOgan.  In  propor- 
tion to  the  valuation  which  the  taxable 
property  of  that  portion  of  Logan  county 
which  la  now  included  within  the  bound- 
aries of  Phillips  county  bears  to  the  taxa- 
ble pniperty  of  Logan  county,  as  shown  by 
the  assessment  rolls  for  tbe  years  1887  and 
1888. "  It  the  argument  of  appellants  to  the 
effect  that  the  cash  on  band  and  tbo  de- 
linquent taxes  are  to  be  apportioned  un- 
der the  provision  for  the  adjustment  of 
revenue  Is  to  prevaU,  it  will,  In  effect,  ren- 
der section  12  in  the  Phillips  county  act. 
and  similar  sections  In  other  acts,  entirely 
superfluous  and  Idle.  Totblsconduslon  we 
cannot  yield  our  assent.  In  our  opinion, 
the  legrlslature  was  acting  advisedly  in 
these  matters,  in  the  belief  that  section  13 
was  necessary  in  cases  where  a  division 
of  tbe  funds  and  delinquent  taxes  became 
proper.  We  cannot,  therefore,  disturb  the 
tlndings-and  Jndgmentof  the  district  court 
by  whtcb  it  was  determined  tbat  tbe  de- 
linquent taxes,  as  well  as  the  cash  In  the 
treasury  of  Bent  county,  remained  the 
property  of  that  county  after  as  well  as 
l)efore  the  division. 

The  court  below  enterod  Judgment 
against  appellant  counties  for  their  re- 
spective proportions  of  the  Indebtedness 
of  Bent  county,  although  a  portion  of  this 
Indebtedness  had  not  at  tbetimn  matured, 
and  this  is  assigned  for  error.  There  was 
no  error  In  this.  The  debt  was  fixed  by 
the  legislature  so  tar  aa  the  new  counties 
are  concerned,  and  a  Judgment  /n  pnesentl 
might  properly  be  entered  under  the  stat- 
ute. 

In  determining  the  amount  of  tbe  In- 
debtedness of  Bentcounty  for  the  purposes 
of  the  apportionment,  tbe  district  court 
disallowed  a  number  of  claims  filed 
against  Bent  county.  The  rejection  of 
such  claims  is  made  tbe  ground  of  uppel- 
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lee's  croB8-errorB.  The  majority  of  theee 

claims  did  not  constitute  an  IndebtednetiB 
against  Bent  county  at  tbe  time  of  thn 
taking  etfuct  of  the  act  creating  the  new 
ifounttes,  and  were  therefore  properly  re- 
jected ;  the  acts  creating  the  new  counties 
providing  only  for  the  apportionment  of 
"thepresentludebtedness.  And,  as  to  the 
claims  lor  excess  of  taxes  paid  to  Bent 
county  by  ths  Pneblo  &  Arkansas  Valley 
Ballroad  Company  and  othM's,  there  Is  no 
sufficient  tlAta.  before  this  court  upon 
which  the  claims  can  be  allowed.  It  ap- 
pears that  these  matters,  as  well  as  the 
claim  of  J.  C.  Coad,  were  at  that  time  In 
litigation  in  Independent  suits,  and  we 
are  referred  to  tbe  pleadings  In  those 
Bctlons  for  further  inforniatton.  An  ex- 
amination of  these  pleadings  shows  the 
causes  to  be  at  issue  for  trial, cei'tain  facts 
being  allied  upon  the  one  side,  and  de- 
nied upon  the  other.  In  this  state  of  tbe 
record,  tbe  claims  were  properly  disal- 
lowed by  the  district  court. 

Tbe  only  substantial  error  appearing 
open  this  record  is  In  reference  to  the  rate 
Of  interestas  flxrd  by  thecourtbelow.  Un- 
der tbe  act  of  March  22,  1889,  whtcb  went 
Into  effect  90  days  thereafter,  tbe  rate  of 
Intereet,  unless  otherwise  agt-eed,  la  fixed 
at  8  per  cent,  per  annum.  Fur  error  In 
this  reKBrd,  the  Judgment  will  be  re- 
versed, witta  directions  to  the  district 
court  to  modify  the  same  by  flxlng  the 
rate  of  interest  in  accordance  with  the 
statute. 


a  oiti.  1) 

Allison  t.  Bbrger  et  al. 

{Supreme  Court  of  Ohlattoma,  June  94, 1890.) 

CoDKTT  CoDBT»— Jurisdiction  in  Oklahoma. 
Section  0  of  the  organic  set  of  Oklaboma 
territory  declares  Uist  the  Judicial  power  shall 
be  Tested  in  **a  ■uin'eme  court,  district  courts, 
probate  courts,  and  justices  of  toe  poaoe. "  Sec- 
tion 11,  amoog  other  things,  extends  Const.  Neb. 
art.  6,  H  IS,  and  Comp.  Laws  Nnb.  c.  20,  re- 
lating to  "probate  courts."  to  Oklahoma  until 
after  the  adjournment  of  toe  first  session  of  Its 
legislature,  and  prorldos  that  tbe  "county 
oourts"  and  Justices  of  the  peace  shall  have  the 
Jurisdiction  authorized  by  that  chapter,  except 
that  Justices'  Jurisdiotlou  shall  not  extend  to 
cases  involving  aver  tlOO,  and  "couaty  courts, " 
•ball  have  Junsdictioa  In  all  cases  involving 
more  than  tlOO.  Const.  Nsb.  art  6,  |  15,  pro- 
vides for  the  election  of  county  Judges,  and  sec- 
tion 16  gives  them  general  probate  Jurisdiction, 
"and  such  other  Jurisdiction  as  may  be  given  by 
general  law;"  but  i«ovides  that  in  civil  actions 
their  JuriwlictJon  shall  not  extend  to  cases  in- 
volving more  lb  an  $1,000.  Comp.  Laws  Nob.  o. 
20,  S  2,  on  probate  courts,  gives  the  county  judges 
concurrent  Jurisdiction  with  tbe  district  couru 
in  all  civil  cases  not  Involving  more  than  $1,000 
exclusive  of  costs.  Held,  that  Congress  intended 
to  establish  "county  courts"  in  Oklahoma  with 
tbe  same  probate  and  civil  Jurisdiction  as  the 
county  courts  in  Nebraska,  and  therefore  a  coun- 
ty court  has  larisdiction  of  a  drll  salt  for  a 
money  demand  of  $;JLO. 

County  No.  1.  Application  for  writ  of 
prohibition. 

Horace  tipeed,  for  applicant.  B.  8.  Cun- 
Blgh»m,  Joba  Fastor,  T.  H.  8owardt  and 
T.  A.  Seara,  for  defendants. 

Gbeen,  C.  J.  This  is  a  petition  for  a 
rale  on  Cbarlea  A.  Berger,  as  county 


Judge  of  the  first  county  of  the  territory  ol 
Oklahoma,  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  against  blm 
as  judge  ofthe  county  court  of  said  county, 
prohibiting  him  taking  Jurisdiction  In  a 
certain  suit  pending  in  said  county  court 
wherein  tne  defendant  W.  W.  Barlierick 
Is  the  plaintiff  and  the  petitioner  William 
M.  Allison  la  the  defendant.  The  defend- 
ants waive  tbe  service  of  the  rule  to  show 
cause,  enter  their  appearance,  and  inter- 
pose a  demurrer  to  the  petition.  The 
petition  alleges  "that  on  tlie  13th  day  of 
June,  1890,  one  W,  W.  Barberick  appeared 
before  Charles  A.  Berger,  then  clnimiug 
to  act  as  a  county  Judge  In  said  territory, 
and  filed  a  complaint  against  this  peti- 
tioner, charging  thnt  this  petitioner  U 
personally  Indebted  to  said  Barberick  in 
the  sum  of,  to-wit.  f  310,  which  sum  was 
Juutly  due,  and  for  which  sum  demand  had 
been  made,  and  payment  thereof  refuited, 
and  praying  Judgment  against  this  peti- 
tioner In  the  sum  of,  to-wit,  fSlO;  that 
thereupon  said  Charles  A.  Berger  issued 
under  his  hand  as  county  Judge  within 
the  territory  ut  Oklahoma  a  paper  pur* 
porting  to  be  a  writ  I»Rued  by  him  as  such 
county  Judge,  In  the  name  of  the  territory 
of  Oklahoma,  and  directed  to  the  sheriff, 
or  any  constable  of  said  county,  com* 
manding  tbat  this  petitioner  be  notified 
that  he  bad  been  sued  by  said  Barberick 
in  the  county  court  for  the  first  county, 
and  that  unless  this  petitioner  auRw.er  by 
the  7th  day  of  July,  1890,  the  petition  of 
said  Barberick.  now  filed  in  the  otfice  of 
said  court,  would  be  taken  as  true,  and 
Jutlgment  rendered  accordingly,  and  di- 
recting the  summons  be  returned  on  or 
before  JuneSG,  ISOO;  that  upou  the  back 
of  such  pai>er,  purporting  to  be  a  writ.  Is 
the  statement.  In  writing,  that  if  this  pA- 
tltioner  full  to  appear  and  answer  Judg- 
ment will  be  takfn  for  $810  with  interest 
thereon,  which  said  statement  Is  signed 
by  said  Charles  A.  Berger,  subBcribittg 
himself  as  c6unty  judge.  Petitioner 
would  further  show  that  such  comptalnt» 
writ,  and  proceedings  thereon  do  not  arise 
out  of  any  matter  pertaining  or  properly 
belonging  to  a  probate  court,  but  are 
wholly  matters  which,  if  cognizable  in  any 
court,  are  merely  founded  upon  a  money 
demand  for  indubtednens,  and  areonly  cog- 
nizable in  the  district  court  of  this  terri- 
tory. Petitioner  therefore  asserts  that 
said  Berger  has  no  authority  tolssuesuch 
writ  or  paper  asa  county  Judge,  and  Is  not, 
speaking  with  propriety,  a  county  Judge, 
but  is  the  Judge  of  the  probate  court  with- 
in and  lor  thetirstcounty  of  eald  territory, 
having  the  powers  and  Jurisdiction  of  a 
probate  court,  and  not  the  powers  and 
juriKdictlon  of  a  county  court.  This  pe* 
tltioaer  therefore  prays  that  this  court 
imae  a  rule  requiring  uuld  Charles  A.  Ber- 
ger to  show  cause,  II  any  he  can,  why  the 
tvrlt  ©(prohibition  should  not  Issue  from 
this  court,  directing  that  he  shall  proceed 
no  further  In  the  cause  or  matter  herein- 
before stated,  and,  until  such  showing  Is 
had,  this  petitioner  prays  a  rule  requiring 
said  Borger  to  proceed  no  further  in  sucb 
cause  or  matter;  and  that  upon  the  hear- 
ing, the  court  make  tbe  rule  of  prohibi- 
tion absolute  and  perpetual.**  The  peti- 
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tion  is  duly  verlfiea  by  the  affidavit  of  the 

petitioner,  aud  the  questions  nriHing  upon 
the  demurrer  have  been  ably  aud  fully  ar- 
gued,  both  for  and  asaiust  the  nwardlnK 
of  the  writ  of  prohibition:  and  the  Juris- 
diction of  this  court  to  award  a  writ  of 
prohibitloD,  In  a  propur  case^bas  not  been 
questioned. 

The  contention  on  behalf  of  the  petitioner 
Is  that,  under  the  organic  act  and  laws  of 
the  territory  of  Oklahoma,  there  Is  no  such 
court  as  a  county  court,  and  no  such  of- 
ficer as  a  county  judge  having  Jurisdiction 
in  actions  at  common  law,  or  having  any 
Jurisdiction  other  than  that  which  prop- 
erly piertafns  to  and  la  exercised  by  a  pro- 
bate Judge  and  a  probate  court ;  and  the 
whole  controversy  turns  upon  the  con- 
etructlon  to  be  given  to  the  act  ot  con- 
gress organizing  the  territorial  gOTem- 
ment  of  the  territory  of  Oklahoma. 
The  provisions  of  the  fundamental  law 
which  is  the  constitution  of  the  terri- 
tory of  Oklahoma,  so  tar  as  they  re- 
late to  the  county  Judge  and  the  coun- 
ty court  whose  Jurisdiction  la  chal- 
lenged, may  readily  be  brought  togeth- 
er, and  are  found  in  sections  9  and  11 
of  the  organic  act,  and  In  those  parts  uf 
the  constitution  and  laws  of  the  stst?  of 
Nebraska  which  are  extended  to  and  put 
in  force  in  the  territory  of  Oklahoma.  Sec- 
tion 9  provides  "that  the  Jndlclal  power 
of  said  territory  shall  be  vested  In  a  supreme 
court,  district  courts,  probate  courts, 
and  Justices  ot  the  peace.  The  supreme 
court  shall  consist  ol  a  chief  Justice,  and 
two  associate  Justices,  any  two  ot  whom 
shall  constitute  a  quorum.  They  shall 
hold  their  offices  for  fonr  years,  anA  until 
their  BaccesHors  are  appointed  and  qnali- 
fled,  and  they  shall  hold  a  tei*m'  annually 
at  the  seat  of  government  of  said  territory. 
The  Jurisdiction  of  the  several  courts  here- 
in provided  tor,  both  appellate  and  orig- 
inal, and  that  ot  the  probate  courts  aud 

justices  of  the  peace,  shall  be  as  limited  by 
aw:  provided,  that  Justices  of  the  peace, 
who  shall  bcelected  in  such  manner  as  the 
legislative  assembly  may  provide  by  law, 
shall  not  have  Jurisdiction  of  any  matter 
in  controversy,  when  the  title  or  bound- 
aries of  land  may  be  In  dispute,  or  when 
the  debt  or  sum  claimed  shall  exceed  one 
hundred  dollars;  and  the  said  supreme 
court  and  district  courts,  respectively, 
shall  possess  chancery  as  w^l  as  common- 
law  Jurisdiction,  and  authority  for  re- 
dress of  all  wrongs  committed  against  the 
constitution  or  laws  of  the  United  States, 
or  of  the  territory,  affecting  persons  or 
property.''  Section  11  provides  "that  the 
following  chapters  and  provisions  of  the 
Compiled  Laws  of  the  state  of  Nebraska,  In 
force  November  first,  eighteen  hundi-ed 
and  eighty-nine.  In  so  far  as  they  are  lo- 
cally applicable,  and  not  in  conflict  with 
the  laws  of  the  United  States  or  with  this 
act,  are  hereby  extended  and  put  In  force 
in  the  territory  of  Oklahoma,  until  after 
the  adjournment  of  the  first  sesRion  of  the 
Igislatlve  assembly  of  said  territory : 
•  *  •  Sections  fifteen  and  sixteen  ot  ar- 
ticle six  of  the  constitution  of  said  state, 
and  of  chapter  twenty  of  said  laws,  en- 
titled •Courts— Probate."'  "Thesupreme 
and  district  conrts  of  said  terdtory  shall 


have  the  same  powers  to  enforce  the  laws 
of  the  state  of  Nebraska,  hereby  extended 
to  and  put  in  force  in  said  territory,  hh 
courts  of  like  Jurisdiction  have  in  saUl 
state,  but  county  courts  and  Justices  of 
the  peace  shall  have  and  exercise  the  Juris- 
diction which  Is  authorized  by  said  laws 
of  Nebraska:  provided,  that  tbejurlsdlc 
tion  ot  justices  of  the  peace  In  said  terri- 
tory shall  not  exceed  the  sum  of  one  hun- 
dred dollars,  and  county  courts  shall  have 
Jurisdiction  In  all  canes  when  the  sum  or 
matter  in  demand  shall  exceed  the  sum  of 
one  hundred  dollars."  Sections  15  and  16 
ot  article  (!  of  the  constitution  of  the 
stateofNebraskaprovlde:  "Sec.  16.  There 
shall  be  elected  in  and  for  each  organised 
county  one  judge,  who  shall  be  Jodge  uf 
the  county  court  of  such  county,  and 
whose  term  of  olBce  shall  be  two  years. 
Sec.  16.  County  courts  shall  be  courts  of 
record,  and  shall  haveorlglnal  Jurisdiction 
in  all  matters  ol  probate,  settlements  of  es- 
tates of  deceased  persons,  appointment  ot 
guardians,  und  settlemrat  of  their  ac- 
counts. In  all  matters  relating  to  appren- 
tices, and  such  other  Jurisdiction  as  may 
be  given  by  general  law.  But  they  shall 
not  have  jurisdiction  in  criminal  cases  In 
which  the  punishment  may  exceed  sis 
months'  Imprisonment,  or  a  fine  of  over 
five  hundred  dollars;  nor  In  actions  In 
which  title  to  real  estate  Is  sought  to  be 
recovered,  or  may  be  drawn  In  question; 
nor  In  actions  on  mortgages  or  contracts 
for  the  conveyance  of  real  estate;  nor  In 
civil  actions  where  the  debt  or  sum 
claimed  shall  exceed  one  thousand  dol- 
lars. "  Section  2  of  chapter  20  of  the  Com- 
piled Laws  of  the  state  of  Nebraska,  enti- 
tled "  Courts— Probate, "  provides :  **  Coun- 
ty Judges, in  thelrrespectivecountles.sball 
have  and  exercise  the  ordinary  p4>wers 
and  Jurisdiction  ot  a  Justice  of  the  peace, 
and  shall,  in  civil  cases,  have  concurrent 
Jurisdiction  with  the  district  court**  in  all 
civil  catjes,  in  any  sum  not  exceeding  one 
thousand  dollars,  exclusive  of  costs,  and 
In  actions  ot  replevin,  where  the  appraised 
valueot  the  proi)erty  does  not  exceed  that 
sum ;  and  the  provisions  of  the  Code  of 
Civil  Procedure,  relative  to  Justices  of  the 
peace,  shall,  where  no  specified  provision 
Is  made  by  this  subdivision,  apply  to  the 
proceedings  in  all  civil  actions  proaeca ted 
before  said  county  court." 

It  will  be  readily  perceived  that  in  the 
organic  act.  and  fn  the  partsof  the  consti- 
tution and  laws  of  the  state  ot  Nebraska 
which  are  extended  to,  and  put  In  force 
In,  the  territory  of  OJtlahoma,  the  desig- 
nations, "'probate  conrts,"  and  "county 
courts,"  and  ''county  Judge, "and  "pro- 
bate judge, "  are  used;  and  in  this  appar- 
ent confusion,  and  indiscriminate  use  of 
names,  weare  required  to  ascertain, if  piis- 
Bible,  the  Intention  of  the  law-making 
power,  and  such  Intention  must  control 
In  the  construction  of  these  seemingly  con- 
flicting provisions.  Such  Is  the  well-set- 
tled and  well-defined  rule  ot  law  for  the 
construction  of  legislative  enactments, 
and  written  constitutions.  In  all  cases  ol 
doubt  or  uncertainty  in  the  language 
used ;  and  we  are  required  also  to  examine 
all  the  provisions  of  the  organic  act,  and 
the  provisions  of  thoconstltatlonand  lawn 
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of  the  state  of  Nebraskat  whicb  are  ex- 
tended to»  and  pot  in  force  in,  the  terri- 
tory of  Oklahoma,  and  which  are  In  puri 
materia,  and,  from  a  view  of  tbe  whole,  to 
arrive  at  the  tme  Intention  of  each  pare, 
and  of-  the  whole  of  etich  parts.  Cooley, 
Const.  Llm.  68-70;  Sedgf.  St.  &  Const. 
Law,  194.  That  congress  did  not  intend 
to  create  two  coarts,  one  called  a  "pro- 
bate court,**  and  the  other  a  "county 
court,"  in  each  organized  county  of  the 
territory  of  Oklahoma,  having  exactly  tbe 
same  Jarlsdletlon  In  probate  matters,  and 
tbe  one  presided  over  by  a  judge  called  a 
"probate  judge,"  and  the  others,  by  a 
Judge  called  a  "county  judge,"  can  admit 
of  no  donbt;  for  to  do  so  would  be  au 
act  of  atupldity  and  Inthecility  on  the  part 
of  congress,  and  we  cannot  adopt  a  con- 
struction of  the  organic  act  that  will  lead 
UB  to  such  a  conclusion.  3ut  it  is  clear 
from  a  consideration  of  the  organic  act, 
and  the  provisions  of  the  constitution  and 
lawn  of  the  state  of  Nebraska,  which  are 
extended  to,  aud  put  in  force  in,  the  terri- 
tory of  Oklahoma,  that  congress  did  in- 
tend ta  create  a  court  fn  each  organized 
county  of  tbe  territory,  having  and  exer- 
cising the  same  jurisdiction  in  probate, 
civil,  and  criminal  matters  that  the  court, 
known  a?  the  "county court,"  In  the  state 
of  Nebraska,  has  and  exercises  under  the 
constitution  and  laws  of  that  state;  and 
that  tbe  Judge  of  auch  court  should  be 
known  as  and  styled  a  "county  Judge. " 

At  tbe  time  of  the  framing  and  passage 
of  tlie  organic  act,  congress  must  have 
known,  and  did  know,  that  there  was  no 
court  in  the  state  of  Nebr&ska  constitu- 
tionally styled  a  "probatefourt;"  for,by 
the  first  section  of  article  6  of  the  constitu- 
tion ol  that  state,  from  which  article  sec- 
tions  15  and  16  are  taken,  it  is  provided 
that  the  Judicial  power  of  the  state  shall 
be  vested  in  a  supreme  court,  district 
courts,  county  courts,juaticeB of  the  peace, 
and  Id  such  other  courts.  Inferior  to  the 
district  courts,  as  may  he  created  by  law 
lor  cities  and  incorporated  to  wnst  And, 
an  congress  intended  to  extend  a  part  of 
tbe  laws  of  that  state  to,  and  put  them  in 
force  In,  the  territory  of  Oklahoma,  sec- 
tious  15  and  16  were  selected,  which  pro- 
vide for  a  county  judge  and  a  county 
court,  so  that  there  might  be  perfect  har- 
mony between  the  court  and  tbe  law  of 
tbe  conrt,  until  after  the  adjonmmeut  of 
the  first  legislative  assembly.  This  view 
of  the  case  is  sustatned  by  tbe  provision 
in  the  last  paragraph  of  section  11  of  the 
organic  act,  that  the  "supreme  and  di»- 
trlct  courts  of  said  territory  shall  have 
the  same  power  to  enforce  tbe  laws  of  the 
state  of  Nebraska,  hereby  extended  to, 
and  put  In  force  in,  said  territory,  as 
courts  of  like  jurisdiction  have  In  said 
state."  And  any  other  view  than  that 
congress  intended  to  create  the  office  of 
county  Judge  and  a  county  court.  In  each 
of  the  organized  counties  fn  the  territory 
of  Oklahoma,  renders  absolutely  nugatory 
the  provisions  of  sections  15  and  16  of 
article  6  of  the  constitution  of  the  state 
nf  Nebraska,  and  tbey  have  been  extended 
to  and  pot  In  force,  as  a  part  of  the  terri- 
torial law,  for  DO  purpose  whatever.  As 
section  9  of  tbe  oi^anic  act,  in  distributing 
T.25F.no.8— 33 


the  Judicial  power  of  the  territory  of  Ok- 
lahoma, provides  that  It  shall  be  vested 
in  a  "supreme  court,  district  courts,  pro- 
bate courts,  and  lustices  of  the  peace,  "Jt 
is  contended,  with  much  earnestness  and 
ability,  that  there  can  be  no  auch  court  as 
a  county  court,  for  the  reaaon  that  the 
courts  named  absorb  the  whole  juUlcial 
power,  and  that  tliei*c  iu  no  residue  of  Ju- 
dicial power  to  be  vested  In  a  county  court, 
and  that  all  other  courts  are  excluded  by 
those  named,  by  an  application  of  tbe 
maxim,  expre.ssio  uniaa,  est  excluslo  alteii- 
ua;  and, In  supportof  tliis proposition, the 
case  or  Ferris  v.  Higley ,  20  Wall.  375.  Is  cited. 
That  was  a  case  ariuing  in  the  territory 
of  Utah,  and  involved  the  single  question 
whether  or  not  the  probate  court  had 
Jurisdiction  In  that  particular  case.  The 
organic  act  of  that  teirltory  provided  that 
"the  judicial  power  of  tbe  territory  shall 
be  vested  In  a  supreme  court,  district 
courts,  probate  courts,  and  justices  of  the 
peace."  A  statute  of  the  territorial  leg- 
islature enacted  that  "the  several  probate 
courts.  In  their  respective  counties,  have 
power  to  exercise  original  Jurisdiction, 
both  civil  and  criminal,  and  as  well  In 
chancery  as  at  common  law,  when  not 
prohibited  by  legislative  enactment;  and 
they  shall  be  governed  In  all  respects  by 
the  same  general  rules  and  regulations, 
as  regards  practice,  as  tbedtstrict  courts. " 
It  was  beld  that  this  act  of  the  territorial 
legislature  was  in  conflict  with  the  or* 
ganlc  act,  and,  therefore,  void.  But  no 
act  of  the  legislative  assembly  of  the  terri- 
tory of  Oklahoma  is  involved  in  this  con- 
troversy, as  all  the  provisions  of  the  or- 
ganic act  emanated  from  congress;  and 
tbe  power  of  congress  to  enact  tbe  differ- 
ent provisions  of  the  organic  act  ol  the 
territory  of  Oklahoma  has  not  been  and 
cannot  be  called  tn  question. 

But  it  Is  claimed  that  there  la  an  Irrec- 
oncilable conflict  between  the'  provisions 
of  section  9  and  section  11,  in  this:  that 
section  9  provides  for  a  probate  court, 
while  section  11  provides  for  a  county 
court;  and  that,  iu  this  instance,  the 
provisions  of  section  9  must  control,  as 
having  been  flrat  agreed  to  by  congress. 
If  sneh  conflict  be  conceded, — and  as  to 
whether  there  is  such  a  conflict  or  not  we 
express  no  oiHnlon,— then  tlie  provisions 
of  section  11  must  control  the  provisions 
of  section  9,  so  far  as  they  are  In  conflict, 
as  having  been  last  agreed  to  by  con- 
gress; and  this  Is  amis  of  construction 
clearly  stated  In  the  authorities.  Mr. 
Sedgwick  says:  "So  again  It  is  said  It  the 
latter  part  of  a  statute  be  repugnant  to 
the  former  part  thereof,  it  shall  stand, 
and,  so  far  as  It  is  repugnant,  be  a  repeal 
of  tbe  former  part,  because  it  was  last 
agreed  to  by  the  makers  of  the  statute. 
And  this  principle  has  been  de<;lared  by 
the  supreme  court  of  New  York.  So,  In 
Pennsylvania,  it  has  been  said  that,  in 
cases  of  Irreconcilable  repugnancy,  the 
rule  is  to  let  the  last  part  determine  the 
Intention  of  the  law-giver."  St.  &  Const. 
Law,  353;  Harrington  v.  Trustees,  10 
Wend,  547;  Packer  v.  Railroad  Co.,  19  Pa. 
St.  211. 

As  to  the  Jurisdiction  of  the  connty 
court.  It  is  objected  that,  as  to  all  sums  and 
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mattera  in  demand  which  exceed  9100,  by 
the  proriBlons  ol  the  last  paragraph  of 
•action  11  of  the  organic  act,  Its  Jurisdic- 
tion le  abeolotety  nnlimlted;  and  this  fact 
Is  emphasized  to  show  thatconKrees  did 
not  iutend  tu  create  such  a  court.  This 
objection  arises  from  a  mlHapprehension 
of  the  provisions  of  the  law  iu  relation  to 
the  Jurisdiction  of  the  county  court.  If 
there  were  no  other  provision  than  that 
contained  in  the  last  paragraph  of  section 
11,  tta  Jurisdiction  aa  to  all  sums  and  mat 
teratn  demand  in  excess  of  9100.  would 
seem  to  be  anilmlted,  but  when  the  pro- 
visions of  section  13  of  article  6  of  the  con- 
stitution of  the  state  of  Nebraska,  and 
section  2  of  chapter  20  of  the  Compiled 
Laws  of  that  state,  which  are  extended 
to  and  put  In  force  in  the  territory  of  Okla- 
homa, are  considered,  the  Jurisdiction  of 
the  county  court  will  be  found  to  be  limit- 
ed to  the  sum  of  91.000,  exclusive  of  costs. 

One  other  point  has  been  urged  as  bear- 
Inff  upon  the  Intention  of  congress  to 
create  a  county  court,  and  that  Is  that 
no  provision  is  made  tor  a  review  of  the 
Judgments  of  the  county  court  by  appeal 
to  the  district  court.  Ad  examination, 
however,  of  a  few  sections  of  the  CoTnplled 
Laws  of  the  state  of  Nebraslca.  which  are 
in  force  In  the  territory  of  Oklahoma,  will 
disclose  the  fact  that  ample  provision  has 
been  made  for  an  appeal  from  the  county 
court  to  the  district  court.  Section  2  of 
chapter  20  provides  tiiat  "county  Judges, 
In  their  respective  covntle«.  Bhan  have 
and  exercise  the  ordinary  powers  and  ju- 
rlMillctlon  of  a  Justice  of  the  peace,  and 
sliall  In  civil  cases haveconcurrent  jurisdic- 
tion with  the  district  court  Id  all  civil 
cases  in  any  sum  not  exceeding  one  thou- 
sand dollars,  exclusive  of  costs;  and.  in  ac- 
tions of  replevin,  when  the  appraised  value 
of  the  property  does  not  exceed  that  sum, 
and  the  provisions  of  the  Code  of  Civil 
Procedure  relative  to  Justices  of  the 
peace,  shal).  whei'-  no  specified  provision 
is  made  by  this  subdivision,  apply  to  the 
uroreedlngs  In  all  civil  actions  prosecuted 
before  said  county  court. "  And  when  we 
turn  to  the  provMona  of  the  Civil  Code 
referred  to,  we 'find  the  following:  "In 
all  cases,  not  otherwise  specially  provided 
for  by  law,  either  party  may  appeal  from 
the  Bna)  Judgment  of  any  Justice  of  the 
peace  to  the  district  court  of  the  county 
where  the  Judgment  was  rendered."  Sec- 
tion 1006.  And  the  followlngsectlone  pro- 
vide the  time  within  which  an  undertaking 
must  be  filed.  &ni  the  amount  and  condi- 
tons  of  such  undertaking,  and  for  thecertl- 
fying  and  filing  of  a  transcript  of  the  pro- 
ct-edlngs  In  the  district  court.  We  have  no 
hesitancy  in  reaching  the  conclusion  that 
an  appeal  will  lie  from  all  judgments  of 
the  county  court  in  civil  actions  to  the 
district  eonrt  of  the  tenltory  of  Okla- 
homa, as  that  court,  by  the  last  para- 
graph of  section  11  of  the  organic  act,  is 
given  the  same  power  and  jurisdiction  to 
enforce  the  laws  of  the  state  of  Nebraska, 
which  are  extended  to  and  put  In  force  in 
this  territory,  that  courts  of  like  jurisdic- 
tion ha  vein  that  state.  As  the  county 
court,  therefore,  has  Jurisdiction  of  the 
Bubject-matter  of  the  suit  mentioned  In 
the  petition,  the  demurrer  la  auatalned. 


and  the  rnle  to  show  cause  is  discharged, 
and  the  writ  of  prohlbltloo  la  denied. 

But  and  Cubk,  JJ.,  eonenr. 


  a  OU.  u) 

Ei  pRrte  Hallxt. 
Ouvreme  Court  of  Oklahoma.   June  M.  1800.) 

JUKIBDICnON  or  UKITBD  StatSS  COUMIBSIOKBBS— 

Territokibs — Crihixai,  Zuw. 
8cctiOQ  10  of  tbe  organic  act  of  Oklafaoma 
provides  that  persons  charged  with  uiy  crime  In 
the  territoi^  may  be  arrested  by  the  United 
States  manbsl,  or  uny  of  his  depoUes,  bnt  in  aU 
oases  tb.9  aocnsed  •ball  be  taken  tar  jireHminary 
examiDstion  before  a  United  States  oommis- 
■iooer,  or  a  Justice  of  tbe  peace  for  tbe  coun^. 
Held,  tliat  a  Doited  States  commissioner  had  an- 
tbority  to  commit  petitioner  upon  a  charge  of  as- 
sault to  the  custody  of  a  United  States  marshal, 
notwithstanding  section  11  of  the  organloact  puts 
In  force  in  Oklahoma  the  Nebraska  Xawa  provid- 
ing for  the  arrest  and  commitmeDt  ti  penow 
charged  with  crimes  and  offenses. 

liabeas  corpus. 

C.  B.  Freeman  and  C.  W.  Kems,  for  peti- 
tioner^  Horace  Speed,  for  the  Territory. 

Seat,  J.  This  Is  a  case  In  which  the 
petitioner,  A.  H.  Halley,  presented  a  peti- 
tion to  the  Honorable  E.  B.  Grek.v.  m 
Judge  of  the  first  Jndlcial  district  of  the 
territory  of  Oklahoma,  in  which  he  alleges 
that  he  Is  unlawfully  hpld  and  restrained 
of  his  liberty,  at  the  city  of  Quthrle,  In 
said  territory  uf  Oklahoma,  by  W.  8. 
Lurty,  the  United  States  marshal  of  said 
territory,  by  virtue  and  autliorityof  a  com- 
mitment issued  by  W.  M.  Allison,  a  Unite<l 
States  commlsslnner,  in  and  for  the  first 
Judicial  distrift  ofsaid territory ;  that  said 
petitioner  woFapprehendeil  on  a  warrant 
issued  on  a  complaint  made  before  said 
commissioner  by  one  E.  M.  Baraford, 
Charging  tbe  petitioner  with  having  un- 
lawfully and  feloniously  assanlted  hini 
(said  Bumford)  with  the  intent  to  Inflict 
upon  him  great  bodily  Injury,  contrary 
to  the  statute,  and  against  the  peare  and 
dignity  ol  the  United  States;  that  the  pe- 
titioner was,  on  the  13th  day  of  June, 
1890,  examined  before  said  commlaaloner 
and  held  to  answer  said  charge  of  assault 
with  Intent  to  do  great  bodily  Injury  be- 
fore the  district  court,  at  Guthrie,  on  tbe 
first  Monday  in  September,  1890.  Peti- 
tioner then  alleges  the  Illegality  of  bis  Im- 
prisonment to  consist  In  this,  to-wit: 
That  the  crime  charged  Is  an  offense 
against  the  laws  of  Nebraska  extended 
over  this  territory  by  the  act  of  congress 
giving  It  a  territorial  government,  and  Is 
not  an  offense  known  to  or  against  the 
laws  of  the  United  States;  that  said  W. 
M.  Allison,  commissioner,  as  aforesaid, 
had  no  "power  or  authority  or  jurisdic- 
tion *  oversald  offense,  and  that  said  Lur- 
ty, United  States  marshal,  had  no  author- 
ity, under  said  warrant,  to  restrain  said 
petitioner  of  his  liberty.  Whereupon  said 
Judge  caused  a  writ  to  be  Issued  to  said 
Lurty,  United  States  marshal,  command- 
ing him  to  bring  the  body  of  said  petition- 
er before  said  Judge  at  Outbrie.  on  tbe 
17th  day  of  June,  together  with  the  causo 
of  his  detention  and  restraint.  In  obedi- 
ence to  galfi  writ,  said  marataal  broogbt 
said  prisoner  before  aald  Judge,  making  e»> 
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torn  that  be  beld  said  petitioner  In  de- 
fault of  ball  by  Tlrtoe  and  authority  of  a 
commltnient  from  Unltftd  States  Commlfi- 
Bloner  Allison  as  heretofore  stated.  Tbe 
SDpreme  court,  o(  which  said  Judge  is  chief 
Justice,  then  being  in  sbbsIod,  tbe  case  was 
by  him  adjourned  Into  tbe  supreme  court 
for  hearing.  See  section  368,  c.  34.  p.  1068. 
Comp.  St.  Neb.  There  la  no  question  of 
fact,  nor  plea  of  not  ffuilty,  nor  excuse, 
nor  extenuation  set  up  in  the  petition  for 
tbe  crime  charged.  It  Is  con  tended  for  the 
petitioner  that  the  United  States  commis- 
sioner had  no  authority  to  hear  or  com- 
mit, and  the  United  States  marshal  had 
no  authority  to  hold  or  restrain  the  peti- 
tioner for  a  crime  committed  under  the 
laws  of  Nebraska,  which  were  pat  In  force 
here  by  tbe  organic  act  of  the  territory, 
but  that  the  authority  Is  conferred  ex- 
clusiTPly  on  what  counsel  calls  the  "local 
territorial  courts  and  officers. " 

Tlie  question  presented  to  one  of  power 
of  jurisdiction,  and  Is  tbe  only  question 
to  be  decided  In  this  caBe.  It  Involves  the 
legal  relations  of  territories  to  tbe  parent 
government.  A  territory  Is  merely  an  In- 
choatestate.  Its  peopleare  notsoverelgn. 
Its  organic  act  tarlces  the  place  of  a  con- 
stitution. "The  government  of  the  terri- 
tories belongs  primarily  to  congress," 
and  "during  the  term  of  their  pupllaxe 
as  territories  they  aremeredependencies  of 
the  United  States.  *  *  *  All  political 
power  exercised  therein  Is  derived  from 
the  general  government. "  Territories  are 
spoken  of  by  Judge  Bradlet  as  "depend- 
encies," and  "tbe  extent  of  their  power 
depends  upon  the  organic  act  la  each 
case."  Snow  v.  U.  S.,  18  Wall.  817.  This 
was  a  case  In  which  the  legislature  of 
Utah,  under  authority  of  tbe  territorial 
orgaale  act,  had  created  the  office  of  at- 
torney general  for  Utah  territory,  and  a 
question  arose  between  that  officer  and 
the  United  Estates  attorney  for  said  terri- 
tory* ns  to  who  should  appear  and  prose- 
cute crimes  committed  against  tbe  terri- 
torial laws.  Judge  Brapley,  who  dellT- 
ered  tbe  opinion,  said  this  was  an  anom- 
alous case;  that,  ** strictly apeajclng,  there 
Is  no  sovereignty  in  a  territory  of  the 
United  States  except  tbe  United  States  It- 
self. Crimes  committed  therein  are  com- 
mitted against  the  govemmeut  and  dig- 
nity of  the  United  States.  It  would  seem 
that  Indictments  and  writs  should  regu- 
larly be  In  the  name  of  tbe  United  States, 
and  thatthe  attorney  of  the  United  States 
was  the  proper  officer  to  prosecute  all 
offenses."  But  after  stating  that  theprac- 
tice  had  been  different,  and  that  "there  is 
no  necessary  conflict  between  the  organic 
act  and  tlie  territorial  laws  of  Utah,  he 
concludes  that  as  the  practice  has  beensup- 
ported  by  long  usage,  and  as  the  entire 
matter  Is  subject  to  tbe  control  atad  reg- 
nlation  of  congress,"  It  Is  bis  duty,  under 
tbe  circumstances,  to  declare  tbe  terri- 
torial act  valid.  This  bad  the  effect  to 
onat  tbe  United  States  attorney  general 
from  prosecuting  crimes  committed  under 
territorial  laws.  In  Hussey  v.  Smith,  99 
U.S.  20,  tbe  court  held  that  while  the  mar- 
shal, created  by  the  territorial  laws,  had 
the  right  to  serve  pi-ocess,  and  make  sales 
of  1a  od,  under  Judgments  of  the  court,  held 


under  tbe  territorial  laws,  yet,  when  such 

erocess  was  served  and  sales  made  by  tbe 
nited  States  marshal,  bis  acts  were  up- 

held  on  the  ground  that  he  was  a  de  facto 
officer,  and  bis  acts,  as  such,  were  as  valid 
and  binding  as  If  he  had  been  an  oftlcer  de 
Jure.  The  court  says :  "  An  officer  de  facto 
la  not  a  mere  usurper,  nor  yet  within  the 
sanction  of  tbe  law,  but  one  who,  colon 
officio,  claims  and  assumes  to  exercise 
official  authority;  Is  reputed  to  have  It, 
and  the  community  acquiesces  according- 
ly."  So  under  the  authority  here  quoted 
even  If  tbe  acts  of  the  marshal  and  com- 
missioner complained  of  were  only  acts  of 
officers  de  facto,  the  promotion  of  good 
government.  In  tbe  punishment  of  crime, 
would  Induce  us  to  sustain  those  acts. 
But  we  bold  that  they  acted  as  dejan 
officers. 

It  seems  from  the  scope  of  the  argument 
In  this  case  that  some  fear  la  entertained 
that  the  court  may  drift  too  lar  tutvards 
centralisation,  and  claim  more  power  for 
federal  officers  and  United  States  courts 
than  Is  consistent  with  the  full  recognition 
of  the  rights  of  the  people  to  control  their 
own  local  affairs.  Id  their  own  way.  On 
this  point,  It  Is  enough  to  say  that  we  give 
hearty  assent  to  the  doctrine  laid  down 
by  Chief  Justice  Chasb,  In  Clinton  v.  Engle- 
brecht.  13  Wall.  434.  In  which  he  uses  tl)efol- 
lowingcomprehensivelanguagc:  "Tbeth^ 
ory  upon  which  tbe  various  governments 
for  portions  of  tbe  territories  of  tbe  United 
States  have  been  oi^anized  has  ever  been 
that  of  leaving  to  the  Inhabitants  all  tbe 
powers  of  solf-govemment,  consistent  with 
the  supremacy  and  supervision  of  the  na- 
tional authority,  and  with  certain  lunda- ' 
mental  princlplesestabllshed  by  congress.' 
If,  after  whathas  been  said,  any  one  should 
doubt  the  authority  of  the  commissioner 
to  examine  and  bind  the  prisoner,  or  the 
marshal  to  Imprison  and  restrain  him  ol 
his  liberty,  let  him  examine  section  10  ol 
tbe  organic  act,— the  constitution  of  the 
territory.  That  section  provides  that 
"persona charged  with  anyotfenseor  crime 
Id  the  territory  of  Oklahoma,  »  •  • 
may  be  arrested  by  tbe  United  States 
marshal,  or  any  of  bis  deputies,  wherever 
fonnd  In  said  territory;  but  In  all  cases 
tbe  accused  shall  be  taken  ror<prellmInary 
examination  before  a  United  States  com- 
missioner, or  a  Justice  of  the  peace  of  the 
county."  Observe  tbe  language:  "Any 
offense  or  crime  In  tbe  territory  o!  Okla- 
homa. "  We  cannot  conceive  how  tbe  Ju> 
risdictloD  of  thecommlssloner  or  marshal 
can  be  longer  questioned. 

But  it  is  said  that  section  11  of  the  or- 
ganic act  puts  the  chapter  of  the  Nebraska 
statutes  couceming  crimes  In  force  here. 
So  It  does,  "so  far  as  they  are  locally  ap- 
plicable, and  not  In  conflict  with  tbe  laws 
of  the  United  States  and  this  act. "  While 
it  may  be  conceded  that  nnder  the  M»> 
braska  statute  the  petitioner  might  have 
been  arrested  by  a  sheriff,  and  taken  he- 
fore  a  Justice  of  the  peacefor  preliminary 
examination,  and  if  held  to  answer  an  In- 
dictment might,  in  default  of  bail,  bar* 
been  remanded  to  the  custody  of  the  sher- 
iff, to  be  by  him  safely  kept,  till  the  grand 
Jury  examined  and  disposed  of  the  case, 
this  would  In  no  wise  affect  the  power  «x- 
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erclsed  by  the  commlsslnner  and  manbal 
tn  tbls  case,  under  tbc  authority  conferred 
on  them  by  the  tenth  sectloti  of  the  or- 
ganic act.  For  the  roregoing  reasons,  the 
petitioner  1h  remanded  to  the  cuetody  of 
Warren  S.  Lorty,  United  States  marHhal 
for  the  territory  of  Oklahoma,  to  be  by 
him  dealt  with  according  to  law.  The 
other  Juetlcea  concur. 

a  Okl.  42)   

C0tl.lTT  ▼.  AXJJSOH . 

(Atprenw  Court     CHOaihoma.   Jima  37«  18M.) 

MAKDAHm— AniDATiT^RnnDT  AT  Law. 

1,  A  writ  of  mandamxLS  cannot  be  Issued 
wb«i  (be  moUon  Is  not  based  apooan  affldavit  as 
req aired  by  Code  Civil  Proe.  Neb.  S  649,  wbich 
was  extended  to  Oklahoma  by  section  11  of  the 
organic  act. 

S.  A  writof  mandamus  will  notlssnenDOO  an 
application  which  does  not  sbow  that  the  appU- 
oant  bas  no  adequate  remedy  at  law. 

Afund&miiB. 

Huston  &  Hamttton^  for  plalntlir.  Hop' 
ace  Upeed  and  £.  8.  Cunofngbamy  for  de- 
fendant, 

ClarcJ.  The  plaintiff  complained  that 
on  the  22d  day  of  May,  1890,  she  was  ar- 
rested by  the  United  States  deputy-mar- 
shal on  a  warrant  issued  by  William  M. 
Allison,  a  United  States  circuit  court  com- 
missioner, district  of  Kansas,  and  exercis- 
ing Jurisdiction  in  the  territory  of  Okla- 
homa, charging  her  with  converting  the 
sum  of  9810  in  money,  which  she  had  la 
her  poraessioD  as  bailee,  the  same  being 
the  property  of  one  \V.  W.  Barberlck ; 
that  said  United  States  officers  took  from 
'her  the  said  sum  of  fSlO,  which  was  deliv- 
ered to  the  defendant,  Allison;  that  on 
the  27th  day  of  May,  1890.  the  said  defend- 
ant William  M.  Allison,  sitting  as  an  ex- 
amining  magistrate,  found  that  there  was 
no  probable  cause  to  believe  that  this 
plaintiff  was  guilty,  and  thereupon  dis- 
missed said  criminal  action  and  dis- 
charged this  plaintiff;  and  that  said  de- 
fendant, William  M.  Allison,  although  re- 
quested to  deliver  said  money  to  the  plain- 
tiff. Nettle  CoUett,  refused  and  still  refuses 
su  to  do.  The  plaintiff  prayed  for  an  al. 
ternatlve  writof  mandauiua  requlrlngsaid 
flcfendan  t  t^poy  thesame  over  to  the  plain- 
tiff in  this  action,  or  show  cause  why  he 
docs  not  do  so.  This  is  one  of  those  ex- 
traordinary remedies  resorted  to  In  cases 
where  the  usual  modes  of  procedure  can- 
not furnish  the  desired  relief,  and  should 
be  commenctjd  In  the  name  of  tfaesovereigu 
power  on  complaint  of  the  aggrieved 
party.  The  statute  requires  that  the  mo- 
tion for  a  writ  must  be  based  upon  an  affi- 
davit. Comp.  St.  Neb.  p.  945,  §649.  The  pe- 
tition In  this  case  cannot  on  .this  hearing 
be  treated  as  an  affidavit.  The  verifica- 
tion does  not  arfee  to  even  that  degree  of 
proof. 

The  statute  further  prescribes  that  this 
writ  may  not  be  issued  in  any  case  where 
there  is  a  plain  and  adequate  remedy  In 
the  ordinary  course  of  the  law.  Page  945, 
9  646.  This  Is  the  genernl  rule  recognized 
by  all  courts.  Not  on:y  does  the  petition- 
er fall  to  negative  the  idea  that  the  plain- 
tiff has  any  other  mode  of  redress,  but  It 
ta  apparent  tbat  she  bas  an  adequate 


l^al  remedy  by  an  action  at  law  against 
the  defendant,  William  M.  Allison,  wbea 
an  Issue  can  be  JtMned  and  tried  by  a  Jury. 
State  V.  Mayor,  etc..  4  Neb.  WO:  State  t. 
School-Diet.,  8  Neb.  98.  The  petition  Is 
ther^ore  denied. 

— —  (1  Arts.  GO 

TeRBITORT  v.  DOBUAK.l 

(5upreni«  Court      ^rteono.  Jan.,  167S.) 
CtenoHAi.  Law— iNSTBuonoxs— FoKHBK  Jaop- 

ARDT. 

1.  Oompi  Laws  Ariz.,  (Crlm.  Code  {  86S,)  re- 
quiring. In  oriminal  cases,  tbat  the  charge  "shall 
be  in  writing  signed  by  the  ladoe,  and  filed  wlQi 
tbe  papers  In  the  case,  unless  toe  defendant  con- 
sent in  open  court  for  tbe  charges  to  be  given 
verbally,  *  is  not  complied  witii  by  charging  oral- 
ly, and  filing  after  verdict  what  purports  to  be  a 
oopy  of  the  charge  given. 

3.  Aooosed  is  not  put  twioe  in  Jeopardy  by 
a  new  trial  granted  on  a  reversal  of  a  Jndgmetit 
on  his  application. 

Appeal  from  district  court,  Pima  county. 
Colea  BMhford,  for  appellant.  J,  E. 
MeCaffty,  for  the  Territory. 

Per  CtmiAM.  At  the  October  term  oi 
tbe  district  court,  sitting  in  and  for  the 
county  of  Plma,  the  defendant  and  appel- 
lant was  indicted  and  tried  and  convicted 
of  the  crime  of  murder,  committed  by  kill- 
ing one  Felipe  6arcla»  on  the  6th  day  ci 
June,  A.  D.  1870,  and  was  thereafter  sen- 
tenced to  be  hanged.  Subsequently  an  ap- 
peal was  taken  to  tbls  court  from  the  Judg- 
ment, and  the  warrant  for  the  execution 
of  tbe  accused  stayed.  No  exceptions  to 
the  proceedings  before,  at.  or  after  tbe 
trial  are  noted  In  tbe  transcript.  No  mo- 
tion was  made  for  anew  trial,  and  no 
statement  upon  the  appeal  accompanies 
the  Judgment  roll.  Accompanying  the 
Judgment  roll  Is  what  purports  to  be  the 
written  charge  of  tbe  court,  but  it  is  con- 
ceded that  tbe  charge  to  the  jury  was  giv- 
en orally,  and  not  read  to  the  jury,  and 
that  the  written  charge  attached  to  the 
Judgment  roll  was  not  placed  with  the 
papers  until  some  time  had  elapsed  after 
the  trial.  It  is  not  signed  by  the  Judge,  nor 
does  it  appear  to  be  hied  wltli  the  papers 
in  the  case,  as  required  by  section  368  > 
(Comp.  Laws)  of  procmlinirs  In  criminal 
cases.  The  minutes  of  tbe  court  before  us 
do  not  show  tbat  the  defendant  waived  a 
written  charge,  and  it  Is  conceded  that 
such  waiver  was  not  made  by  the  defend- 
ant at  the  trial.  Tbe  defendant's  eouiiKel 
asks  us  to  set  aside  the  Judgment  for  this 
and  other  causes  noticed  in  his  brief. 

It  is  unneccasury,  as  we  think,  that  the 
court  should  examine  and  pans  upon  the 
points  insisted  onus  error.  We  have  be- 
fore hohl  that  the  failure  of  the  Judge  tn 
give  his  charge  to  the  Jury  In  writing,  un- 
less such  written  cbat^e  be  waived  by  de- 
fendant, as  provided  by  the  statute.  Is  er- 
ror, and  entitles  the  accused  to  have  the 
Judgment  set  aside;  and  we  bare  seen  no 

^This  case,  filed  January,  1872,  is  now  pob- 
lished  by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports,  from  volome  1,  p.  1. 

■"The  charges  uf  the  court  shall  be  in  writing, 
signed  by  the  Jndfite,  and  filed  with  the  papers  in 
the  case,  unless  ue  defendant  consent  la  opsa 
eoort  for  the  charges  to  be  given  varbaUy." 
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Kood  reason  to  depart  from  tbe  decision 
we  bave  ho  made. 

The  queBtloD  bas  been  raised  before 
an,  and  elaborately  argued  by  couuBel, 
wbether.  upon  tbe  reversal  ol  tbe  judg- 
ment In  tbls  case,  tbe  defendant  is  entitled 
to  be  dl8cbarg;ed,  or  wbether  a  new  trial 
sboald  be  awarded,  and  It  has  been  argued 
tbat  be  Is  shielded  from  being  again  tried 
for  tbe  offense  ol  wblch  he  was  convicted 
by  the  provision  contained  In  article  5  of 
amendments  to  tbe  constitution  of  the 
United  States.  It  is  unnecessary  to  re- 
view the  authorities  upon  this  point,  ur 
even  the  cases  cited  by  coansel.  Tbe  ma- 
jority uf  tbe  court  are  of  tbe  opinion  tbat 
when  a  conviction  has  been  bad  in  a  crim- 
inal case,  and  judgment  bas  been  rendered, 
and  tbe  judgment  is  reversed  on  applica- 
tion of  tbe  accused,  on  the  ground  of  er- 
ror at  the  trial,  he  Is  not  shielded  by  the 
constitutional  provision  cited  from  being 
tried  anew  for  the  same  offense;  in  fact, 
that  no  trial  such  as'  tbe  law  contem- 
plates has  been  bad,  and  that  he  has  not 
been  in  jeopardy  In  the  sense  In  which  tbe 
term  Is  used  In  the  constitutional  provis- 
ion cited.  We  are  of  the  opinion  that  judg- 
ment In  tbe  case  should  be  reversed  for 
thecansebereinbefore  expressed,  and  a  new 
trial  bad  lii  the  district  court  of  tbe  coun- 
ty from  which  tbe  appeal  was  taken,  and 
It  is  so  ordered, 
a  Arte.  6«)   

Tbbkitort  v.  Kennboy.1 
(Sufrreme  Court  tsf  Artuma.   Jan.,  18T8.) 

Instruotions— Orai,  Chabob. 
It  is  error  to  deliver  the  charge  to  the  Jury 
orally,  without  tbe  consent  ot  the  accused,  thonfCQ 
it  had  been  reduced  to  writing  before  delivery, 
and  is  filed  with  tbe  papers  la  thecase  somedays 
after  the  trial,  under  Comp.  Laws  Ariz.,  (Crim. 
Code,  808,)  proTidins  that  the  chaive  shall  be  in 
wriUng,  s^ed  by  the  judge,  and  aled  with  the 
papers  in  t£e  case,  unless  the  accused  consent  In 
open  court  to  the  charge  being  given  orally. 

Appealfrom  dlatrictcourt.Plma  county. 
J.  E.  MeCaffij^  Atty.  Gen.,  for  the  Terri- 
tory. 

TwBRD.  J.  Tbe  defendant  waa  tried 
and  convicted  of  tbe  crime  of  robbery  in 
tbe  district  court  forPima  county  at  tbe 
October  term  for  tbe  year  1871.  The  ap- 
peal is  from  an  order  of  tbat  court  over- 
rnling  a  motion  tor  a  new  trial,  to  wblch 
order  the  defendant,  by  his  counsel,  ex- 
cepted. Tbe  error  eomplaioed  of,  or  so 
much  thereof  as  we  deem  it  necessary  to  con- 
sider, appears  In  tbe  statement  signed  by 
tbe  judge  who  tried  tbe  cause,  and  is  to 
tbe  eDect  **  tbat  tbe  charge  ot  the  court  to 
the  jury  was  delivered  orally,"  tbe  de- 
fendant not  having  waived  In  open  court 
bis  right  to  a  written  charge.  It  appears 
from  therecord  tbat  awrittencbaige,  pur- 
porting to  be  the  chaise  given  by  the 
conrt,  wcui  filed  somedays  subsequent  to 
the  trial.  .  Upon  tbe  argument  of  tbe  cause 
before  us.  It  was,  we  think,  claimed  that 
the  charge  was  in  fact  reduced  to  and  was 
"in  writing"  when  delivered,  but  It  was 

1  This  case,  filed  January,  1S73,  Is  now  published 
by  reonest,  with  others,  in  order  that  the  Pacific 
Beporter  may  cover  all  cases  In  tiie  Arisona  Re- 
ports from  volume  1,  p.  1.  , 


conceded,  tbat  tbe  charge  was  not  read  to 
the  jury.  The  case  stands  in  tbls  regard 
precisely  as  did  the  case  of  Territory  v. 
Duffleld,  1  Ariz.  58.  ante,  476,  which  has 
been  decided  at  tbls  term.  Since  the  opin- 
ion In  that  case  was  prepared,  bis  honor, 
the  chief  Justice,  has  submitted  to  us  a 
dissenting  opinion  therein.  We  have  ex- 
amined this  dissenting  opinion  carefully, 
and  with  great  deference  to  tbe  learning 
and  Judicial  experience  of  the  chief  justice, 
but  it  fails  to  convince  us  that  the  con- 
clusions arrived  at  by  him  are  correct. 
That  portion  of  section  868  of  proceed- 
ings  In  criminal  casra  governing  tbls  mat- 
ter reads  as  follows:  "The  charges  of  the 
court  to  tbe  Jury  shall  be  in  writing, 
signed  by  tbe  Judge,  and  tiled  with  tbe  pa- 
pers In  the  case,  unless  thn  defendant  con- 
sent In  open  court  for  the  charge^  to  be 
given  verbally."  Comp.  Laws,  p.  137. 
The  provision  Is  a  most  important  one  to 
a  party  charged  with  crime.  It  enables 
bim,  upon  a  motion  for  a  new  trial  or 
upon  appeal,  to  reproduce  tbe  exact  lan- 
guage of  the  charge,  and  to  assign  error.  If 
tbe  charge  is  legally  objectionable,  with 
a  degree  of  preclHlon  and  accuracy  Impos- 
sible to  be  attained  when  the  charge  Is 
given  verbally.  Nothing  Is  left  to  the  i-ec- 
ollectlon  of  the  court  or  the  counsel  In  the 
cause.  If  a  rigid  adherence  to  this  pro- 
vision of  our  statute  should  defeat  the 
enas  of  justice  in  auy  particular  case,  It  Is 
to  be  regretted ;  but,  however  this  may 
be,  the  rights  which  it  secures  to  a  defend- 
ant In  a  criminal  action  may  nut  be  de- 
nied him.  The  filing  with  the  papers  in 
tbe  case  of  a  written  charge  conforming 
as  nearly  as  possible,  according  to  tbe 
recollection  ot  the  juage.  to  the  charge 
verbally  given.  Is  In  no  sense  a  compliance 
with  the  law.  Exactness,  certainty,  en- 
tire and  complete  accuraoy,  as  to  the 
whole  charge,  is  what  the  law  alms  at, 
and  this  in  tbe  Interest  of  the  accused ; 
and  It  seems  to  us  that  this  certainty 
cannot  be  so  well  attained  In  any  other 
manner  cua  by  reading  the  charge  to  the 
Jury,  and  we  have  no  doubt  that  this  is 
what  the  law  requires  to  be  done.  Tbe 
Judgment  la  reversed,  and  tbe  cause  re- 
manded for  a  new  trial. 

Bbavjs,  3.,  concurred.  • 


a  Arte.  31) 

United  States  t.  Cebtain  PBOfBRTv, 
etc.> 

[awpretM  Cawt  of  ^rteono.  Jan.,  1871.) 

Tbadino  with  Zsdiaits— License. 
1.  Trading  with  Indians  without  a  license  on 
lands  west  of  the  Mississijjpi  river,  to  which  the 
Indian  title  bas  been  extinguished.  Is  cot  pro- 
hibited by  the  act  of  congress  of  June  SO,  18S4, 
(4  U.  8.  St.  at  Large,  729,)  regulating  trade  with 
the  Indians  "in  tbe  lodian  country;"  section  1  of 
that  act  providing  tbat  "ail  tbat  part  of  theUnited 
States  west  of  the  Mississippi,  and  not  within  tlie 
states  of  Missouri  and  Loaisiana,  or  tbe  terri- 
tory of  Arkansas,  and  also  that  part  of  the  United 
Btateseastof  tbe  Mississippi  river,  and  not  within 
any  state  to  which  the  InaiaSAitle  has  not  been 

*Thls  case,  filed  January,  1871,  is  now  pub- 
lished by  request,  with  others,  In  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
lona  Reports  from  volume  1*  p.  L 
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extiugnilsbed,  shall,  for  the  parpoM  of  this  act, 
be  taken  to  be  Indian  00Q11I37'. 

a.  The  intsroourm  aot  of  March  80,  1802,  (3 
U.  8.  Bt.  at  Large,  p.  14S,  S  19>)  provided  that 
the  act  should  not  be  oonstrned  to  prevent  trade 
or  Interoonrse  with  Indians  living  on  lands  sur- 
ronnded  by  settlemeots  of  citizens  of  the  United 
States,  llie  aot  of  1^  S  29,  provided  that  the 
repeal  of  the  act  of  1802  shonla  not  affect  it  so 
far  as  It  related  to  bdian  tribes  east  of  the  Mis- 
sissippi river.  The  organic  act  of  New  Mexico 
provided  that  the  laws  of  the  United  States  not 
locally  inapplicatile  should  bave  the  same  foroe 
and  effect  in  the  territory  as  elsewhere  in  the 
United  States,  and  this  provision  was,  by  Organic 
Act  Ariz.  8  2,  made  applicable  to  that  terri- 
tory. Held,  that  section  19  of  the  act  of  IS0"2  was 
extended  to  the.  territory  of  Arizona  by  its  or- 
ganic act. 

8.  The  claimant's  goods  were  seized  for  a 
violation  of  the  act  of  1834.  He  had  a  store  on 
land  open  to  settlement  near  the  line  of  a  reser- 
vation, and  traded  at  his  store  without  a  license 
with  ludians  from  the  reservation  and  others. 
Held,  that  there  was  no  error  in  refusing  a  cer- 
tiflcate  of  probable  cause  under  1  U.  S.  St.  at 
LUTge,  p.  696,  S  89,  providing  that,  if  it  should 
appear  that  there  was  reasonable  cause  for  the 
seizure,  the  court  should  cause  a  proper  certifi- 
cate or  entry  thereof  to  be  made. 
Rbavis,  J.,  dissenting. 

Appeal  from  flrst  district  court. 
a  W.  a  Rowell,  for  appellant.  J.  E. 
McCaSrjr,  for  respoiideat. 

T1TTI8.  C.  J.  This  proceedin]^  was  insti- 
tuted July  29,  1871,  by  petition  and  In- 
formation, In  the  diBtHct  court  of  the  first 
Judicial  district  of  Arizona,  for  the  con- 
demnation of  certain  merchandise  therein 
described,  alleged  to  have  been  forfeited, 
and  seized  an  such  June  2U,  1871,  near  the 
reservation  of  the  Flma  and  Maricopa 
Indianf),  by  Capt.  Frederick  E.  Grossman, 
special  Indian  agent,  on  acharRe  of  illegal 
trafiic  with  the  said  Indians.  On  the  2l8t 
of  October  Inst.  William  Blchard  &  Co. 
were,  on  their  petition  and  claim  as  sole 
owners,  permitted  to  defend  the  said  prop- 
erty from  the  decree  of  condemnation  thus 
prayed  tor;  and  they  bavins  filed  their 
bond  for  $7,000,  the  value  of  the  property, 
with  sufficient  sureties,  the  case  proceed- 
ed. The  properly  in  contest,  Including 
a  barrel  of  whisky,  was  alleged  iu  the  In- 
formation to  have  been  seized  on  the  In- 
dian reservation  above  mentioned.  This 
allegation,  however,  was  afterwards  found 
to  be  erroneous,  and  was  abandoned,  as 
appears  by  the  stipulations  filed  and  of 
record  In  tbe  present  case,  which  stipula- 
tiiins  admit  tbe  conclusions  of  fact  on 
which  the  Judgment  of  the  court  below 
was  prayed;  It  being  therein  stated  by 
the  attorney  for  the  United  States,  as  well 
as  by  the  attorney  for  the  claimants, 
"that  the  place  of  business  of  William 
Bicliard  &  Co.,  wherein  tbe  goods  against 
which  this  action  was  brought  were  seized, 
was  and  Is  off  the  limits  of  the  described 
Indian  reservation,  very  close  tothesouth- 
ern  boundary  of  said  reserve, — In  fact, 
within  a  few  feet  of  the  line;  and  that  tbi' 
lands  outside  the  said  Flma  and  Maricopa 
reservation  are  open  to  survey  and  pre- 
emption, including  the  place  of  seizure." 
The  depoHltlon  of  the  said  Capt.  (Jrnss- 
man,  referred  to  In  the  Rtipulatlons  filed. 
WHS  agreed  In  open  court,  on  thchofiring 
below,  to  be  dis^Kuscd  with  as  containing 


nothing  bnt  what  was  and  Is  of  ludlclal 
notoriety,  "except  that  the  articles  alleged 
In  the  information  and  the  said  deposition 
mentioned  as  on  storage  shall  tie,  for  the 
purposes  of  this  trial,  considered  as  in 
transitu  only."  It  may  be  added  as  of 
public  notoriety  here  that  the  lands  thas 
described  In  the  records  aa  "  outside  of  tbe 
Pima  and  Maricopa  reservation. **  and 
"including  the  place  of  seizure, **  bare  tteea 
partially  surveyed,  and  are  now  occupied, 
cultivated,  and  improved,  under  the  au- 
thority of  the  Hnlted  States,  by  American 
and  Mexican  residents,  either  citizens,  or 
seeking  and  awaiting  citizenship  under 
onr  laws;  that  the  lands  recently  pro- 
posed to  be  annexed  to  the  said  reserva- 
tion alone  contain,  as  appears  from 
authoritative  reports  made  by  congress, 
25  of  these  American  and  Mexican  resi- 
dents, and  that  the  whole  valley  of  theGlIa 
river,  including  the  place  of  seizure,  round 
it.  and  outside  of  the  reservation,  is  t>etter 
settled  with  permanent  residents,  exclod- 
Ing  Indians,  than  any  other  rural  portion 
of  Arizona.  The  store  of  the  claimants, 
where  the  merchandise  in  controversy  was 
seized.  Is  near  the  principal  highway  from 
Tucson  to  Fort  Yuma ;  and  It  Is  also  mat- 
ter of  public  notoriety  here  that  claimants 
curry  on  an  active  trade,  not  only  with 
the  residents  on  Gila  river,  but  also  with 
travelers  by  the  said  road. 

On  the  part  of  the  United  States,  It  was 
alleged  apon  the  hearing  of  this  case  In  the 
court  below— -First,  that  all  the  territory 
of  the  United  States  westof  the  Mississippi 
river,  with  little,  If  any.  exception,  is  In- 
dlancountry;  secon</,thatnoonecan  law- 
fully trade  therein  with  an  Indian  or  In- 
dians without  a  license  from  some  Indian 
superintendent  or  agent;  and,  t/i/rrf,  that 
the  claimants,  William  Blchard  &  (>>., 
having  traded  with  the  Pima  and  Mari- 
copa Indians  without  such  license,  the 
merchandise  seized  as  above  stated  and 
described  Is  forfeitable,  and  ought  to  be 
condemned.  The  district  eonrt,  after 
argument  upon  record  of  the  case,  refused 
the  decree  of  condemnation  prayed  for. 
An  appeal  was  taken  from  its  Judgment 
tothlscourton  behalf  of  the  United  States, 
and  the  errors  alleged  In  the  judgment  of 
the  court  below  on  the  argument  of  the 
appeal,  though  not  formally  presented  In 
this  court,  were  the  denial  of  the  three 
propositions  above  cited,  and  the  omis- 
sion of  that  court  to  certify  that  there 
was  probable  cause  for  the  seizure  of  the 
property  in  controversy. 

It  has  been  conceded  by  all,  In  every 
stage  of  this  case,  that  congress  bas 
power  to  dispose  of  and  make  alt  useful 
rules  and  regulations  respecting  tbe  terri- 
tory or  other  property,  and  r^ulate  com- 
merce with  the  Indian  tribes  of  the  United 
States.  Congress  has,  to  a  considerable 
extent,  exercised  both  these  powers.  It  1b 
not  necessary  to  inquire  whether  congress 
has  exhausted  tbe  wliole  of  these  two 
classes  of  powers  lu  Its  legLslatlou  there- 
upon; it  is  quite  sufficient  for  tbe  pres- 
ent case  to  determine  whether  or  not  It 
has  passed  any  law  whlchauthoriiesusto 
condemn  the  property  In  controversy. 
No  other  class  of  ordinary  federal  legisla- 
tion l8«o  full  of  pains,  penalties,  and  for 
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futures  00  that  wblch  refnilatea  trade 
aofl  Intercotireewitli  tbe  Indians;  aposte- 
rlorl,  tlierefore,  this  conrt  cannot  be  too 
cautious  in  declaring  wtiere  and  to  wlioin 
it  applies.  Tnrongliout  this  wbole  case 
the  United  States  has  relied  ontbecongres- 
Sional  act  of  June  30,  (4  U.  S.  St.  at 
Large,  729,)  especially  its  first  section,  as 
entitilns  it  to  a  decree  for  tbe  forft^iture 
of  the  property  in  controverpy.  That  sec- 
tion is  as  follows:  "That  all  that  part  of 
the  United  States  west  uf  the  Missisalppi, 
and  not  within  the  states  of  Missouri  and 
LoulHisna,  or  the  territory  of  Arkannas, 
and  also  other  parts  of  tbe  United  States 
east  of  tbe  Mieslesippi  river,  and  not 
wltbln  any  state  to  which  the  Indian  title 
haH  not  been  extinguished,  for  the  pur- 
poses of  this  act  [shall]  be  taken  and 
deemed  to  be  the  Indian  country. "  This 
provision  must  be  itgarded  an  a  descrip- 
tion,  by  the  highest  legislative  authority, 
of  what  an  Indian  country  is.  Its  special 
purpose  Is  declared,  as  In  and  hynu  other, 
to  be  **tor  the  purposes  of  this  act"  itself, 
so  It  says,— however,  whenever,  and 
wherever  it  applies  and  extends.  This 
declaration  shows  the  iilace  of  operation 
of  everj*  pain,  of  every  penalty,  of  every 
forfeiture,  of  every  license,  and  of  every 
prohibition  which  the  law  authorizes  con- 
ceming  trade  and  intercourse  with  Indi- 
ans. And  in  this  statnte,  as  well  as  In 
thiMe  since  en  acted ,  the  Urn  i tatlon  "  Indian 
country,  "as  here  declared,  is  the  place,  and 
no  other,  to  wblch  all  their  consequences, 
whether  lenient  or  severe,  are  applied.  A 
brief  acalysis  of  this  provibion  will  show 
us  what  it  comprehends  Its  purpose 
was.  obviously,  to  declare  what  an  In- 
dian country  should  be  thereafter.  The 
limitation  employed  is,  **  to  which  the  In- 
dian title  has  not  been  extinguished." 
This  was  and  is  the  badge  of  law  to  show 
an  Indian  country  to  all  mankind.  The 
territory,  then  and  since,  that  could  abide 
this  test  was  the  Indian  country,  and  no 
other.  Section  2  of  the  same  act  proceeds 
to  apply  this  test.  It  Is  as  lollows:  "No 
person  sball  be  permitted  tu  trade  with- 
out license  with  any  of  the  Indians." 
Where?  In  the  Indian  country.  Section 
8  allows  an  Indian  superintendent  or 
ageub  to  refuse  license  tu  a  person  of  bad 
character,  because  it  would  not  he  proper 
fur  him  to  reside — where?  In  the  Indian 
country.  Section  4  forfeits  tlie  goods  of 
tbe  man  who,  without  license,  resides  ns  a 
trader,  or  Introduces  goods,  or  trades — 
where?  In  the  Indian  country.  Such  Is 
tlie  limitation  throughout  this  whole  act. 
All  its  penal  consequences  are  referred  to 
the  Indian  country.  The  same  limitation 
is  preserved  in  latiT  acts.  Tbe  act  of 
June  14, 185S,  (11  St.  at  Large,  363.)  au- 
thorizes the  marshal  to  employ  a  poase 
couiitataa,  not  exceeding  three  persons, 
in  any  uf  the  states,  respectively,  to  assist 
In  executing  process  by  arresting  and 
bringing  in  prisoners  from  the  Indian 
country.  The  act  of  March  15, 1864,  §  1,  (13 
St.  at  Large,  29,)  makes  It  penal  tor  any 
person  to  sell,  exchange,  give,  barter,  or 
dispose  of  any  spirituous  liquors  or  wine 
to  any  Indian  under  the  charge  of  any  In- 
dian superintendent  or  agent,  or  to  Intro- 
duce tbe  same  into  any  Indian  country. 


Thus  by  an  analysts  of  our  laws  rc^alat< 
log  trade,  and  intercourse  with  the  Indi- 
ans the  conclusion  Is  reached  that  an  In- 
dlan  country,  as  declared  by  the  first  sec- 
tion of  the  act  of  1834,18  one ''to  which 
the  Indian  title  has  not  been  extin- 
gulslied ; "  that  there  it  Is  that  a  license  is 
required  to  enable  the  citizen  to  trade 
with  the  Indians,  and  that  in  tbe  Indian 
country,  as  thus  described,  apply  the 
pains,  penalties,  prohibitions,  and  forfeit- 
ures declared  by  our  acta,  regulating 
trade  and  intercourse  with  the  Indians. 

The  venerable  maxim  t»f  legal  construc- 
tion, expressio  untua.eat  exclusio  alteriaa, 
(Which  thus  ordalna  that  where  In  a  stat 
ute  one  or  a  few  of  a  class  of  particulars 
are  enumerated,  It  must  be  taken  that  all 
the  rest  of  this  class  not  enumerated  are 
intended  to  be  excluded  from  Its  opera- 
tion, impels  to  the  conclusion  that  in  no 
other  than  tbe  Indian  country,  as  de- 
scribed by  the  act  of  1834,  is  a  license  re- 
quii-ed  to  enable  the  citizen  to  trade  with 
the  Indians,  and  that  In  no  other  do  the 
pains,  penalties,  prohibitions,  and  forfeit- 
ures denounced  by  the  laws  regulating 
trade  and  intercourse  with  the  Indiana 
apply  at  all. 

On  this  conclusion  alone  the  condemna- 
tion prayed  for  in  this  case  might  be  de-' 
nied.  Tbe  magnitude  of  the  question  in- 
volved, however,  it  la  submitted,  requires 
a  more  exhaustive  examination  of  the 
lew;  and,  by  a  different  mode  of  investi- 
gation, and  of  a  different  class  of  legal 
provisions,  the  judicial  mind  Is  carried  to 
the  same  conclusions.  The  act  of  18:14,  al- 
ready examined,  was  the  consdmmatlon 
of  more  than  60  years  of  tentative  Indian 
legislation;  the  act  of  1802  uf  13  years  of 
similar  legislation,  under  tbe  constitution. 
The  act  of  March  30. 1S02,  (2  St.  at  Lat^e, 
145.)  provides:  "Sec.  19.  Nothing  in  this 
act  shall  be  construed  to  prevent  any 
trade  or  Intercourse  with  Indians  living 
on  lands  surrounded  by  settlemeutn  of  the 
citizens  of  tha  United  States."  The  same 
provision  is  found  In  tbe  act  of  July  22, 
1790.  (1  St.  at  Large,  137.)  In  the  act  of 
March  1,  1793.$  13.(1  St.  at  Large,  381.) 
and  in  the  act  of  May  19, 1796,  §  19,  (1  St. 
at  Large,  474,)  which  was  the  last  act  on 
the  subject  preceding  that  of  1802,  from 
which  the  citation  under  immediateconsid- 
eration  Is  taken.  In  reference  to  this  pro- 
vision.the  act  oflN34tbu8providefllttit8re- 
I>aaling  clauFe:  "Sec.  29.  That  such  repeal 
sball  not  affect  the  intercourse  act  of  1S02, 
HO  far  as  tbe  same  relates  to  or  concerns 
Indian  tribes  east  of  tbe  MIssiSHippi 
river.'"  Why.it  maybe  asked,  was  this 
reservation  in  the  act  of  1834  made  in  favor 
of  the  states  and  cltizeus'east  of  the  Mis- 
sissippi river?  It  was  because  they  com- 
prised great  numbers  of  citizens  settled 
around  Indians  upon  lands  of  their  own 
or  those  of  tbe  United  States,  which  the 
federal  government  did  not  mean  should 
be  embart'iissed  by  the  monopolies  of  li- 
censein  their  trade  with  thelndlausoroth- 
ers.  The  act  of  1834,  regulating  trade  and 
intercourse  with  thelndians,  is  to  some  ex- 
tent tbe  result  of  tbe  then  recent  cases  of 
American  FurCo.  v.  U.  S.,  2  Pet.  858 ;  Chero- 
kee Nation  .v.  State  of  Ueorgla.  5  Pet.  1; 
and  Worcester  v.  State  ot  Georgia.  6  Pet. 
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5-17,— the  last  of  whlcb  was  decided  In  the 
auprenie  court  of  the  United  StatCH  only 
two  years  before  the  passage  of  the  act  of 
1834.  At  the  date  of  the  act  of  1834,  there 
were  but  two  organized  territories  east  of 
the  Mississippi  river,— Mich Ijcan  and  Flori- 
da, in  these,  bowerer,  and  as  well  tn  the 
vast  domain  west  of  that  rirer,  lari^  and 
erer-lncreaslns  commttnttlea  ot  cltlsens 
bad  settled  and  were  settling  around  In- 
dian settlements,  un  land  of  their  own  or 
those  of  the  United  States;  and  it  was  to 
prevent  these,  and  other  almilar  ones  sure 
to  arise,  from  being  cramped  and  embar- 
rassed in  their  trade  and  intercourse,  that 
the  Indian  country  was,  by  the  act  of  1834,* 
circumscrtb.ed  to  territory  "In  which  the 
Indian  title  had  not  been  extinguished." 

The  protection  and  Improvement  of  the 
Indians  has  been  a  cherinhed  policy  of  the 
United  States.  Not  less  so  has  been  the 
settlement  of  the  public  domain  by  citi- 
zens, ItR  organization  and  development  as 
territories,  and  tbeir  final  admission  Into 
the  Union  an  states,  co-equal  with  those 
already  there.  The  laws  regulating  trade 
and  Intercourse  with  the  Indians  are  the 
onspring  of  both  branches  of  this  policy, 
and  any  construction  ol  these  laws  which 
excludes  either  branch  ol  this  policy  from 
Its  consideration  must  be  vicious.  The 
act  of  1834,  (section  29,)  we  have  seen,  lim- 
ited, to  the  states  east  of  the  Mississippi 
river,  the  act  of  1803.  (section  19.)  which 
allowed  free  "trade  and  Intercourse  with 
Indians  living  on  lands  surrounded  by 
settlements  of  the  citizens  of  the  United 
StatCH. "  The  act  oflSOS,  though  thus  lim- 
ited, has  never  been  repealed.  After  the 
passage  of  the  act  of  1834,  the  first  territory 
established  was  Wisconsin,  organized  April 
20, 1836,  and  the  last  was  Wyoming,  or- 
ganised July  26,  1868.  In  the  organic  act 
of  each  of  the  1 5  terrl  toiies  established  since 
the  act  of  1834  will  be  found  a  provision 
substantially,  if  not  literally,  a<3  follows: 
"That  the  constitution  and  the  taws  of 
the  United  States  which  are  not  locally  in- 
applicable shall  have  the  same  force  and 
effect  In  said  territory  as  elsewhere  in  the 
United  States.  *  This  is  the  provision  on 
the  subject  In  the  organic  act  of  New  Mex- 
ico, which,  with  its  legislation  at  the  date 
of  our  organic  act,  was.  by  the  second  sec- 
tion of  our  organic  act,  made  applicable 
to  the  territory  of  Arizona.  The  only  test 
provided,  relative  to  the  laws  of  tne United 
States,  is  their  applicability  to  the  terri- 
t<iry  of  Arizona.  The  laws  of  the  United 
States  which  are  applicable  to  Arizona 
have  the  same  force  and  effect  here  as  else- 
where. Is  the  nineteenth  section  of  the 
act  of  1802,  allowing  free  trade  to  citizens 
of  the  United  States  settled  around  Indi- 
ans, and  limited  to  the  east  of  the  MIbbIb- 
slppi  by  the  twenty-ninth  section  of  the 
act  of  1S34,  applicable  to  Arizona?  If  no, 
then  it  must  govern  the  present  case.  Still 
further.  The  act  of  February  27, 1851,  g  7, 
(9  St.  at  Large.  587,)  la  as  follows:  "All 
the  laws  now  in  force  regulating  trade 
and  Intercourne  with  the  Indian  tribes,  or 
such  provisions  of  the  same  as  may  be  ap- 
plicable, shall  be,  and  the  same  are  here- 
by, extended  over  the  Indian  tribes  in  the 
territories  of  New  Mexico  and  Utah. "  By 
the  act  of  August  4, 1854,  S  1>  (10  St.  at 


Large,  575,)theterritory nowcomprised  tn 
Arizona  was  annexed  to  New  Mexico. 
The  law  regulating  trade  and  lutercourse 
with  the  Indians  was  therefore  the  law  of 
Arizona,  so  far  as  applicable,  for  more 
than  eight  years  prior  to  Itsoi^anic  act  of 
1863,(12  St.  at  Large,  664,)  and  would 
have  BO  remained  after  its  organization  as 
a  territory,  without  a  special  provision 
on  the  subject.  The  Question  then  occars. 
Is  section  19  ot  the  Indian  intercourse  act 
of  1802  in  force  in  this  territory?  Mere  in- 
spection, it  Is  submitted,  shows  It  Is  so 
applicable,  by  all  the  exigencies  that  m»de 
It  universal  in  1802,  and  applied  it  east  of 
the  Mississippi  river  after  1834.  In  this 
territory  there  are  settlements  of  citizens 
on  land  their  own,  or  so  to  become,  unaf> 
fected  by  any  Indian  title,  and  around  In- 
dian settlements.  The  store  of  William 
Blchard  &  Co.,  where  the  conti-overted 
property'  was  seized,  is  in  one  of  these  cltl- 
z(n  settlements.  It  cannot  be  for  the  ben- 
efit of  either  the  Indians  or  citizens,  under 
such  circumstances,  to  compel  the  one 
class  to  buy  ot  some  monopolist,  relieved 
of  nil  competition  by  his  license,  or  to  com- 
pel the  other  to  purchase  licenses  before 
they  can  sell  to  an  Indian  or  Indians,  who 
choose  to  purchase  where  they  nan  do  so 
the  cheapest  or  the  best. 

The  conclusion  therefore  is  that  William 
Blchard  &  Co.  required  no  license  to  enable 
them  to  trade  with  the  Indians  outside  ol 
any  Indian  reservation,  or  land  unaffected 
by  Indian  title;  and  that  the  property 
controverted  In  this  case,  seized,  as  It 
wafl,  on  neither,  is  not  torteltable  by  rea- 
son nf  their  not  having  such  license.  To 
prevent  misconception,  it  may  not  be  im- 
proper to  state  some  limitations  on  some 
of  the  terms  used  above,  and  some  of  the 
conclusions  reached.  An  Indian  title  Is 
one  of  mere  occupancy,  possession,  or  use 
subject  to  the  right  of  pre-emption  In  the 
United  States.  An  Indian  country  is  a 
portion  of  territory  subject  to  an  Indian 
title,  Inhabited  by  Indians.  A  mere  soli- 
tude, or  a  country  without  Indians,  could 
hardly  be  considered  an  Indian  country, 
even  If  their  title,  whlcb  Is  merely  posseft* 
sory,  could  survive  the  absolute  absence  ot 
its  beneficiaries.  An  Indian  reservation 
may  be  defined  to  be  acertaln  limited  por- 
tion of  our  national  domain,  assigned  by 
the  federal  government  to  a  tril>e  or  trll>es 
of  Indians,  or  eome  part  or  parts  of  tlie 
same,  to  be  held  by  them  according  to  the 
terms  of  the  assignment.  An  Indian  res- 
ervation and  an  Indian  conntry  are  so 
far  legal  equivalents  that  the  la  wh  of  the 
United  States  regulating  trade  and  inter- 
course with  the  Indians  apply  alllte  to 
both.  Licenses  totradeineltheraregrant- 
able  by  an  Indian  Buperintendent,  attent, 
or  subagent.  The  act  of  Jtfarch  15, 1864,  {1, 
(13  St.  at  Large,  29.)  makes  It  an  offense 
equally  penal,  to  sell,  exchange,give,  bar- 
ter, or  dispose  ot  any  spirituous  liquors  or 
wines  to  an y  Indian  under  the  charge  of 
any  IndiauBuperintendentor Indian  agent 
appointed  by  the  United  States,  or  to  In- 
troduce the  same  into  the  Indian  country. 
This  conclusion  is  supported  by  the  fol- 
lowing cases:  American  Fur  Co.  v.U.  S.,  3 
Pet.  m;  U.  S.  V.  HolUday,  and  U.  S.  v. 
Haas,  3  W^all.  407. 
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To  enable  a  person  to  buy  or  sell  the 
UT»«tock  ol  an  Indian  beyond  the  Indian 
Goantry  or  an  Indian  reservation,  a  llcenae 
Ib  necessary.  No  license  can  anywhere 
legalize  selling  liquor  to  Indians.  U.  S.  v. 
Holliday,  and  U.  S.  v.  Haae.  3  Wall.  407. 
License  cannot  authorize  the  purchase,  by 
one  not  an  Indliin,  of  the  arms  or  cloth- 
log,  or  Implements  of  labor,  or  domestic 
utensils,  of  an  Indian  or  Indians. 

It  is  not  pretended  or  alleged  that  the 
claimants  in  the  present  case,  or  any  of 
tbem,huvesold,  or  offered  to  sell.liquorto 
the  Indians,  ur  thattbeybaveinfrlngedany 
of  the  other  provisions  of  our  Indian  Inter- 
courne  lawa.  or  that  they  taa?e  indulged 
In  any  unconscionable  practices  with  the 
Indians,  or  with  others.  On  the  contrary, 
it  is  a  matter  of  public  notoriety  here  that 
they  have  done  much  to  advance  agricult- 
ure among  the  Indians,  and  in  tbc  neigh- 
boring settlements,  by  the  importation 
and  distribution  of  seeds,  as  well  as  by 
other  similar  services. 

The  certificate  of  probable  cause  In  this 
case  was  withheld  by  the  Judge  nf  the 
court  below  because  nothing  appeared  In 
the  case  to  show  any  pr^tbable  cause  for 
the  seizure  of  the  property  In  controversy. 
By  the  act  of  congress  concerning  frauds 
on  the  revenue  of  March  2, 1799,  (1  St.  at 
Large,  696.)  It  Is  prorlded  (section  89)  that 
In  prosecutions  lor  selsures  under  that 
act,  "It  It  shall  appear  to  the  court  before 
whom  such  prosecution  shall  be  tried  that 
there  was'  reasonable  cause  for  such  seiz- 
ure, the  said  court  shall  cause  a  proper 
certificate  or  entry  to  be  made  thereof," 
etc.  If  no  probable  cause  appears  in  any 
case,  such  as  this,  for  the  seizure  of  the 
property  In  controversy,  the  Judge  la  not 
^stlflable  In  making  such  certificate  or  en- 
try. No  such  cause  appearing  in  the  pres* 
ent  case,  the  certificate  was  properly  omit- 
ted. Nothing  appearing  in  this  case  to 
show  that  the  property  in  controversy 
was  at  anr  time  within  an  Indian  reser- 
vation or  in  an  Indian  country,  or  that 
there  was  any  probable  cause  for  the  seiz- 
ure of  tlie  sa^d  property,  or  that  the 
claimants  have,  In  any  particular,  in- 
fringed the  laws  of  the  Dnlted  States  reg- 
ulating trade  and  intercourse  with  the 
Indians,orany  of  the  said  laws,  the  decree 
of  the  district  court  of  the  first  judicial 
district  o!  Arizona,  made  In  this  case.  Is 
hereby  aflBrmed,  and  the  certificate  of 
probable  caude  is  refused. 

Tweed,  J.,  concurred. 

Beavis,  J.,  {dlssentlog.)  X  r^ret  that 
I  am  unable  to  concur  with  the  majority 
of  the  court  in  the  opinion  just  read,  and  I 
proceed  to  give,  my  reasons  tor  such  dis- 
sent. The  grave  Importance  ol  the  sub- 
ject-matter of  the  cause  at  bar  In  my 
judgmentdemands  the  most  careful  exam- 
ination possible,  to  the  end  that  a  Just 
conclusion  may  be  arrived  at  In  the  prem- 
ises touching  the  legal  rights  of  the  par- 
ties interested  and  to  be  affected  by  the 
determination  of  the  questions  at  issue. 
In  the  month  of  June,  1871,  the  agent  ap- 
pointed by  the  government  for  the  con- 
federate tribes  of  Pima  an<l  Maricopa  In- 
dians seised  the  goods  In  quedtlon,  which 


are  claimed  by  William  Blcbard  &  Co.. 
for  an  alleged  violation  of  the  Intercoarse 
laws  of  the  United  States  regulating  trade 
and  commerce  with  the  Indian  tribes. 
The  information  filed  In  the  court  below 
recites,  among  other  things,  that  the 
illicit  trade  with  the  Indians  was  and  had 
been  carried  on  by  the  claimants  on  the 
reservation  set  apart  for  the  tribes  men- 
tioned: but  the  stipulations  of  counsel 
upon  which  the  case  comes  into  this  court 
disclose  the  fact  that  claimants*  place  of 
business  was  off,  but  very  near  to,— say  a 
few  feet  from,— the  southern  boundary  of 
the  reservation.  There  Is  nothing  in  the 
record,  however,  to  show  that  the  claim- 
ants knew  before  the  date  of  the  selsure 
that  their  etoru-house  stood  on  the  out- 
side of  the  reservation  boundary,  nor 
does  It  appear  that  they  became  aware  of 
Its  exact  locality  until  a  survey  of  the 
original  lines  of  the  I'eseryation  was  had, 
at  their  own  Instance,  after  the  seizure 
had  been  made.  But  this  Is  not  a  material 
question  for  the  purposes  of  this  Inquiry, 
and  I  pass  It  by  for  the  present. 

The  points  decided  by  the  majority  of 
the  court,  as  I  have  been  able  to  gather 
them  from  the  opinion  of  the  chief  Justice, 
who  delivered  the  judgment  of  the  court, 
are,  substaatlally :  (1)  That  the  seizure 
of  the  goods  of  claimants  was  unlawful 
and  unauthorised,  for  the  reanon  that  the 
place  where  they  were  stored  and  kei>t 
was  outside  of  the  Indian  reservation ;  (2) 
that  the  act  of  1834,  in  Its  operation,  is 
limited  to  that  portion  of  the  pnliUc  do- 
main of  theUnited  States  where  the  Indian 
title  has  not  been  extinguished ;  (3)  that 
an  Indian  reservation  and  an  Indian 
country  "are  so  far  legal  equivalents  that 
the  laws  of  the  United  States  r^ulating 
trade  and  Intercourse  with  the  Indians 
apply  alike  to  both;**  in  other  words, 
for  the  purposes  of  the  Intercourse  laws 
mentioned,  It  Is  Indian  country  on  the 
inside  of  the  reservation  lines,  and  not' 
such  on  the  outside,  and  that,  whereas  It 
would  be  a  violation  of  the  act  of  1834 
to  trade  with  the  Pima  and  Maricopa 
Indians  on  the  inside  of  the  lines  of  their 
reservation  without  a  license,  it  would 
not  be  it  the  trade  with  the  same  Indians 
was  had  on  the  outside;  (4)  that  the  in- 
tercourse act  of  1802  Is  In  full  force  In  this 
territory,  and  especially  the  nineteenth 
section  thereof,  allowing  tree  trade  and  In- 
tercourse between  Indians  on  a  reserva- 
tion and  citizens  settled  on  lands  around 
them ;  (5)  that  William  Blcbard  &  Co.  re- 
quire no  license  to  trade  with  citizens  on 
the  outside  of  any  Indian  reservation,  on 
land  unaffected  by  Indian  title,  and  that 
the  property  seized  is  not  torieltable  on 
account  of  their  omission  to  obtain  one  tu 
trade  with  the  Indians;  (6)  that  the  cer- 
tificate of  probable  cause  was  properly 
withheld,  because  nothing  appeared  In 
the  case  to  show  any  probable  cause  for 
the  seizure  of  the  property. 

The  foregoing  propositions  furnished 
the  premises  from  which  the  conclusions 
of  the  court  appear  to  be  drawn,  but  I 
shall  not  consider  them  exactly  In  the  or- 
der I  have  mentioned  them. 

It  Is  nowhere  denied  that  congress  has 
the  power,  under  the  constitution,  to 
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regralate  trade  and  intercuurae  with  tlie 
Indian  tribes  Inbabitlng  any  portion  of 
the  publle  domain  ol  the  Tfnl ted  States; 
nor  Is  It  denied  that  thfe  power  has  been 
exercised  to  the  extent  necessary  to  meet 
the  exigencies  of  the  relative  situation  and 
condition  of  the  government  and  the  In- 
dians every  year  since  the  adoption  of  the 
cunstitntloD.  The  faitb  of  the  govern- 
ment has  always  been  pledged  for  the  pro- 
tection of  those  tribes  with  whom  It  has 
entered  into  treaty  stipulations,  or  one 
to  whom  Its  intercourse  laws  have  been 
extended,  regulating  trade  and  commerce 
therewith.  In  the  case  of  Cherokee  Nation 
V.  State  of  Georgia,  Chief  Justice  Mab- 
BHALL,  who  delivered  the  opinion  of  the 
court,  held  that  an  Indian  tribe  or  nation 
within  the  United  States  is  not  aforelirn 
state,  "within  the  meaning  ot  the  second 
section  of  the  third  article  of  the  constitu- 
tion." In  the  same  opinion  the  learned 
Jurist  held  that  the  Indians  were  In  a  state 
of  pupilage.  "Their  relation  to  the  United 
States  resembles  that  ot  award  to  his 
guardian.  They  look  to  our  government 
for  protection,  appeal  to  it  lor  relief  to 
their  wants,  and  address  the  president  as 
their  grpat  father."  It  therefore  follows 
that  the  relation  of  these  tribes  to  the 
general  goremment  is  marked  by  "pecul- 
iar distinctions,"  in  the  regulation  of 
trade  and  intercourse,  "which  exist  no- 
where else."  The  flrst  section  ot  the  inter* 
coarse  act  of  1834  defines  what  was  known 
as  the  Indian  country  at  that  day,  west 
ot  the  MlsslHslppl  rlv.er.  That  designa- 
tion, with  tlie  exception  of  the  states  of 
Missouri,  Louisiana,  and  the  territory  of 
Arkansas,  comprehended  the  whole  uf  the 
possession  of  the  United  ptates  west  of 
the  Mississippi.  The  territory  over  which 
that  law  was  to  have  its  oper.ation  had 
been  acquired  by  the  United  States  from 
the  republic  ot  France  by  treaty  ot  cession 
at  Paris,  April  30, 1803,  the  sixth  article  of 
which  treaty  provides:  "That  the  United 
States  promises  to  execute  such  treaties 
and  articles  as  may  have  been  agreed  be- 
tween Spain  and  the  tribes  and  nations  ot 
Indians,  until,  by  mutual  consent  of  the 
United  States  and  the  said  tribes  or  na- 
tions, other  suitable  articles  shall  have 
bwn  agreed  upon."  The  act  of  1834.  and 
all  subsequent  treaties  made  with  the  In- 
dian trlbeslnhabitlng  such  territory,  were 
enacted  and  made  In  pursuance  ot  the 
treaty  of  cession  ot  1803,  which  practically 
recognlxed  and  secured  to  the  Indians 
some  sort  of  title  to  the  soil,  which  the 
United  States  has  from  time  to  time  ex- 
tinguished by  purchase  under  treaties  for 
that  purpose.  The  twenty-ninth  section 
of  the  act  of  1834  repealed  the  act  of  1802 
so  far  as  Its  operation  was  concerned  with 
reference  to  the  Indians  living  west  of  tiie 
Mississippi  river,  but  continued  It  In  toi-ce 
over  those  east  ot  It. 

I  cannot  agree  with  the  maiorlty  of  my 
brethren  of  the  bench  that  any  subsequent 
legislation  on  the  part  of  congress  has  re- 
suscitated that  act,  so  as  to  make  it  oper- 
ative everywhere  within  the  Juriodlctloual 
limits  of  the  United  States.  The  act  ot 
congress  of  1851,  extending  all  the  Inter- 
course acts,  not  locally  Inapplicable,  over 
the  Indians  Inhabiting  the  territories  ot 


New  Mexico  and  Utah,  does  not,  by  neces- 
sary Implication  or  otbernrlse,  revive  the 
act  of  1802  tor  the  purposes  o(  snch  exten- 
sion. There  hi  nothing  in  the  act  of  1851. 
or  any  other  act  on  the  same  subject,  in 
my  judgment,  to  Indicate  such  an  inten- 
tion on  the  part  of  the  national  legisla- 
ture. I  conclude,  therefore,  that  the  act 
ot  1834,  nnd  the  acta  amendatory  thereof, 
are  the  only  laws  In  force  In  this  territory 
on  the  subject  of  trade  and  Intercourse 
with  the  Indian  tribes  residing  herein. 

That  portion  of  the  territory  In  which 
Is  located  the  Pima  and  Maricopa  reserva- 
tion was  acquired  from  the  republic  ot 
Mexico  by  treaty  In  1854,  known  as  the 
"Gadsden  Treaty,"  in  which  no  provision 
is  made  respecting  any  Indian  tribes  who 
might  be  living  here  at  the  time.  8u  the 
stataa  of  all  such  Indians  must  depend  Dp- 
on  existing  laws.  In  so  tar  an  the  qaea- 
tlon  of  trade  and  Intercourse  with  them 
Is  concerned.  These  laws  have  already 
been  referred  to,  and  the  question  recurs, 
how  tar  are  they  locally  applicable  to  the 
Arizona  tribes,  and  what  operation  did 
the  congress  intend  they  should  have  In 
the  matter  ot  regulating  trade  and  cum- 
merce  with  them?  There  Isuopretenseset 
up  that  these  Indians  occupy  an  analo- 
gous position,  with  reference  to  the  soil  ot 
the  country  here,  to  those  who  resided  In 
the  Indian  country  designated  In  the  act 
of  1834;  and  the  question  ot  Indian  title 
can  have  no  weight  In  the  determination 
ot  the  question  at  issue  in  this  case.  The 
act  of  1834  Is  sufficiently  described  In  Its 
title,  viz. :  "An  act  to  regulate  trade  and 
intei-course  with  the  Indian  tribes,  and  to 
preserve  peace,  on  the  frontier;"  and  in 
the  first  section  It  expressly  declares,  after 
giving  u  description  ot  certain  territory, 
that  soch  territory,  so  described,  with  the 
exceptions,  therein  mentioned,  "for  the 
purposes  ol  this  act,  be  taken  and  deemed 
the  Indian  country."  What  were  the 
purposes  of  that  act?  The  question  Is  ful- 
ly answered  in  the  title  Just  given.  The 
territory  mentioned  therein  was  Indian 
country  for  no  other  purpose  than  tor  the 
regulation  of  trade  with  the  Indians,  and 
Its  operation  everywhere  must  be  uniform 
to  that  extent. 

I  agree  with  the  learned  chief  justice 
who  wrote  the  opinion  of  the  court  In 
this  case  that  we  cannot  very  well  have 
an  Indian  country  without  the  bodily 
pi-esence  of  Indians;  and  where  we  have 
such  Indlfuis,  whether  they  have  sob- 
mltted  themselves  to  the  control  of  the 
government,  or  occupy  a  hostile  attitude 
thereto,  the  matter  ot  trade  and  Inter- 
course with  them  In  either  capacity  must 
be  regulated  by  the  existing  laws  provid- 
ed for  the  purpose.  All  the  decisions  on 
the  subject  prononnced  In  the  supreme 
court  of  the  United  States  agree  that  the 
various  intercouree  arts  passed  from  time 
to  time  by  congress  have  been  Intended  to 
protect  the  Indians  against  fraud  and  de- 
ception, and  to  regulate  trade  and  com- 
mence with  the  various  tribes,  upon  the 
broadest  principles  ot  equity  and  Justice. 
To  that  end,  those  localities  inhabited  by 
Indian  tribes  have  been  carved  Into  con- 
venient districts  or  superin tendencies,  and 
a  saltable  person  selected  by  the  presldnit 
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ol  the  United  States  for  each  of  such  dia- 
trictB,  who,  by  and  with  the  advice  and 
consent  of  the  senate,  is  appointed  to  su- 
perintend the  affaire  of  the  IndiaoB  in  the 
particular  districts;  and  for  pnch  Individ- 
nal  tribe  an  agent  Is  8el<>cted  in  the  same 
manner,  and  these  officers  must  report  to, 
and  are  directly  under  the  control  of,  one 
of  the  political  departments  of  the  gov- 
ernment, known  as  the  "Department  of 
the  Interior, "  ^vhich  Is  charged  with  the 
execution  of  all  the  laws  having  reference 
to  Indian  affairs.  These  officers  are  re- 
quired to  give  ample  bonds  for  thefaithful 
performance  of  their  duties,  as  prescribed 
bylaw,  among  whicli  is  the  selection  of 
proper  persons  to  act  as  traders  with  the 
Indians,  who  are  licensed  for  that  pnr- 
piMie,  and  give  bonds  conditioned  for  the 
faithful  performance  of  the  duties  Im- 
posed by  law,  and  to  obey  nil  such  rules 
and  regulations  In  the  premises  as  shall 
from  time  to  time  he  prescribed  by  the 
head  of  the  department  roferred  to.  There 
has  been  a  superintendent  of  Indian  affairs 
provided  forArlzona.nud  there  are  agents 
for  the  confederate  tribes  of  Pima  and 
Maricopa  Indians,  with  whom  the  illicit 
trade  complained  of  in  this  cause  was  car- 
ried on;  and  these  officers  were  In  the 
active  discharge  of  the  duties  of  these  sev- 
eral offices  at  the  time  the  seizure  of  the 
goods  in  question  was  made.  There  were 
also  flt  the  samettmelicensed  traders,  duly 
appointed  ant]  qualified  to  trade  with  these 
Indians.  These  tradersare  called  "monop- 
oli8tB"by«the  learned  judge  who  delivered 
the  opinion  of  the  court  in  this  case,  and 
he  assumes  that  the  act  of  1834  was  passed 
In  conseqnence  of  thedecisions  in  the  cases 
of  American  Fur  Co.  v.  U.  S.,  Cherokee 
Nation  v.  State  of  Georgia,  and  Worcester 
V.  State  ot  Georgia,  in  none  of  which  have 
I  been  able  to  find  doctrines  In  support  of 
the  assumption.  The  language  of  the  act 
Itself  makes  It  very  clear  that,  while  con- 
gress believes  the  provisions  of  the  act  of 
1802  were  ample  for  the  purposes  of  trade 
and  intercourse  with  the  Indians  east  of 
the  MisBlssippi,  they  werenot  denned  suffi- 
cient for  the  purpose  in  the  case  of  the  In- 
dians on  the  west  side  of  that  river.  All 
the  states  of  the  Union  at  that  time,  ex- 
cept two,  lay  between  the  Mississippi  riv- 
**r  and  the  Atlantic  ocean,  and  the  act  of 
1834  was  intended  to  operate  upon  those 
Indians  Inhabiting  the  territory  men- 
tioned in  the  first  section  thereof. 

The  majority  of  ttie  court  bold  that,  In- 
asmuch as  tae  trade  complained  of,  and 
the  seizure  of  the  goods  in  consequence 
thereof,  all  took  place  outside  of  the  reser- 
vation, per  se  the  trade  was  not  unlaw- 
ful, but  the  seizure  of  the  goods  was.  Is 
it  true  that  the  government  and  the  laws 
afford  no  protection  to  the  Indians  out- 
Hlde  of  the  lines  of  the  reservation?  Does 
the  authority  to  regulate  trade,  trafilc,  or 
commerce  extend  no  further  than  the 
boundaries  of  such  reservation?  In  the 
case  of  U.  S.  v.  Holllday,  3  Wall.  407.  the 
supreme  court  said  that,  If  commerce  or 
traftic  or  intercourse  is  carried  o[i  with  au 
Indian  tribe,  or  with  a  number  of  such 
tribes,  It  is  subject  to  be  regulated  by  con- 
gress, although  within  the  limits  of  a 
fitate.  The  locality  of  the  traffic  can  have 


nothing  to  do  with  the  power.  The  right 
to  exercise  It  In  reference  to  any  Indian 
tribe,  or  any  person  who  Is  a  member  of 
such  tribe,  is  absolute,  without  reference 
to  the  locality  of  the  traffic,  or  the  locali- 
ty of  the  tribe,  or  the  member  of  the  tribe 
with  whom  It  is  carried  on.  The  same 
doctrine  was  held  In  the  case  of  U,  S.  v. 
Haas,  3  Wall.  407. 

I  have  no  doubt  of  the  power  of  the 
agents  of  the  government  to  prevent  any 
person  from  trading  with  Indians  under 
their  charge  unless  specially  authorized 
by  law  to  do  so,  and  this,  whether  on  or 
off  the  Indian  leservatiou.  Whether  tlie 
goods  of  the  offender  would  be  liable  to 
seizure  will  depend  upon  the  circumstances 
of  the  particular  case,  bnt  that  such 
agents  have  the  power  to  make  such  seiz- 
ure for  a  violation  of  the  lntercoui*ae  act  I 
have  equally  no  doubt.  In  this  case  the 
certificate  of  "  probable  cause  "should  have 
been  issued.  Its  issuance  is  not  a  matter 
of  discretion  of  the  court,  to  be  exercised 
at  pleasui-e;  and  to  withhold  it  In  this 
case  Is  error.  It  Is  for  the  protection  of  an 
officer  of  the  government,  when  acting 
officially.  In  pursuance  of  what  be  con- 
ceives to  be  the  law,  or  under  orders  from 
his  superior  officer.  In  either  case  be  is 
entitled  to  the  certificate.  For  tliese  rea- 
sons, I  cannot  concur  In  the  opinion  and 
iu<lgment  of  the  court. 


(1  Ariz.  SIB) 

United  States  v.  Barnard  et  al^ 
(Supreme  Court  of  Artxona.   Jan.,  1876.) 
Bond  or  Postmastsb— Agtion— Answbb  by  Subb- 

T1B8. 

1.  In  a  suit  on  Uie  bond  of  a  postmaster,  the 
time  for  answering  having  ^tfdreol  it  Is  not  error 
to  refuse  to  allow  the  sureties  to  file  an  answer 

setting  up  that  he  is  entitled  to  acredit  not  given 
him  in  his  account  with  the  trovemment,  unless 
it  appears  that  the  sureties  wilt  be  able  to  prove 
that  a  claim  for  the  credit  has  boen  presented  to 
the  ofQcers  of  the  treasury  for  tbeir  examination, 
and  by  them  rejected,  or  that  defendants  will 
have  at  the  trial  vouchers  not  before  in  their 
power  to  procure,  and  will  then  be  able  to  sbonr 
that  they  were  prevented  from  exhibiting  to  Che 
treasury  a  claim  for  the  credit  by  absence  from 
the  United  States,  ot  by  unavoidable  accident: 
Rev.  BL  U.  8.  S  961,  providing  that,  in  anils  by 
the  United  Statea  against  indlvlduala,  no  claim 
for  a  credit  shall  be  admitted,  except  snch  as  ap- 
pear to  have  been  presented  to  the  olBcers  of  tiie 
treasury  for  their  examination,  unless  It  Is  proved 
that  defendant  Is,  at  the  trial,  in  possession 
of  vouchers  not  beftnre  In  his  power  to  procore, 
and  that  he  was  prevented  rrom  exhibftlnfir  a 
claim  for  snch  credit  at  the  treasury  by  absence 
from  the  United  Btates,  or  by  onavoidable  acci- 
dent. 

2.  A  defendant  having  demurred  and  an- 
swered at  the  same  time,  as  allowed  by  I^ractlce 
Act  Ariz.  S  43,  and  a  trial  having  rosnlted  In  a 
Judgment  against  him,  it  will  be  presamed  that 
the  demurrer  was  properly  disp(Bed  of,  the  record 
being  silent  on  that  point. 

8.  Fart  of  the  defendants  onhr  being  shown 
to  have  Joined  Issue  in  the  case,  ft  will  be  pr»- 
stuned  that  the  default  of  the  others  was  duly 
entered. 

Appeal  from  district  court,  Tavapai 

county. 

>Thls  case,  filed  January,  1876,  is  now  pub- 
Uabed  by  request,  wltJi  others,  in  order  that  the 
Pacific  Keporter  may  covec  all  cases  in  the  Ari- 
zona Beports  from  volume  1,  p.  1. 
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J,  A.  Raab,  J.  P.  Bargrave,  and  J.  W. 
Leonard,  (or  appeUants.  E.  B.  Pomrojr, 
for  respoodent. 

Ddnns»  C  J.  Tbe  complaint  alleges,  In 
■Db.gtance:  (1)  That  defendant  Barnard 
was  postmauter  at  Preacutt,  in  said  Yav- 
apai county,  at  the  time  hereinafter  atat- 
ed.  (2)  That,  February  23, 1870,  defend- 
ants executed  a  bond  to  theCnlted  States. 
In  the  praal  sum  of  $18,000,  conditloaed  to 
be  rold.  If  defendant  Barnard  faithfully 
dtschar;^  all  bla  duties  as  postmaster 
atoresafd,  according  to  law  and  tbe  regu- 
lations of  thepoBt-offlce  department,  specl- 
fylng  in  detail  many  of  such  regulations, 
among  them  the  following:  "And,  more- 
over, should  faithfully  account  with  the 
United  States  in  the  manner  directed  by 
the  said  postmaster  general  for  all  mon- 
eys, postage-stamps,  stumped  envelopes, 
bills,  bonds,  blanks,  etc.,  received  by  him 
as  such  postmaster  for  the  use  of  aald 
office."  (3)  That  said  Barnard,  between 
April  1, 1870,  and  July  81,  li>71,  received,  as 
postmaster,  public  moneys,  amounting  to 
91,979.60,  and  fraodulently  converted  the 
same  to  his  own  use.  (4)  That,  on  an  ac- 
counting with  the  United  States,  July  31, 
1871,  defendant  Barnard  was  found  to  be 
Indebted  to  the  United  States,  in  the  sum 
of  $1,977.69,  and,  on  February  24,  1872, 
was  directed  to  pay  the  same  to  one  A.  J. 
Sullivan,  postmaster  of  Santa  Fe,  N.  M., 
but  refused  to  do-  so,  and  no  part  thereof 
has  been  paid.  Prays  Judgment.  Filed 
October  24,1872.  Serrlceof  summonsmade 
on  all  the  defendants.  Return  of  sum- 
mons filed  March  25,  1878.  Defendant 
Wormser  demurred,  In  substance:  (1)' 
That  the  court  had  no  Jurisdiction  of  the 
person  ot  the  defendant,  nor  the  subject  of 
this  action,  because  (a)  the  complaint  Is 
not  signed  by  plaintiff,  nor  bis  attorney; 
(A)  aommonshasnnt  isuued  upon  any  com- 
plaint filed  in  this  court,  or  any  othercourt 
known  to  tbe  laws  of  the  United  States, 
or  of  this  territory;  (c)  summons  has  not 
Issued  from  a  court  having  authority,  nor 
has  it  been  signed  by  an  authorized  clerk, 
nor  returned  by  an  authorised  officer.  (2) 
Tbat  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action, 
filed,  March  13, 1873.  Defendant  Barnard, 
the  postmaster,  answered  admitting  of- 
fice, bond,  and  indebtednctis  as  charged; 
denies  conrerelon  of  funds;  alleges  they 
were  embezzled  by  hla  clerk ;  denies  refusal 
to  pay  said  Sullivan  said  sum,  or  any  sum ; 
all^B:ee  action  barred,  because  not  com- 
menced within  two  years  from  liability. 
Filed  July  34,  1873.  Defendant  Wormser, 
who  bad  demurred,  as  aforesaid,  then  an- 
swered admitting  office  of  Barnard ;  deny- 
ing execution  ot  the  bond ;  on  information 
and  belief,  denying  indebtedncRs;  as  to  al- 
leged defalcation,  alleging  that  be  has  no 
knowledge  thereof  sufficient  to  form  a  be- 
lief; also  pleading  two  years'  limitation. 
Filed  February  24,  1873.  On  the  Uth  day 
of  October,  1875,  long  after  time  for  an- 
swering had  expired,  defendants  Stevens, 
Wormser,  Moeller,  Bean,  and  Henderson 
asked  leave  to  file  ananBwer,in  substance, 
as  follows:  (1)  Admlttine  that  Barnard 
was  postmaster,  as  charged,  February  24, 
1870;  but  denying  that  be  was  postmaster 


any  longer  than  to,  and  until  on  orabout, 
Aprlll.1871.  (2)  Admitting  the  bond.  (3) 
Alleging  that,  on  or  about  April  1, 1871,  J. 
N.  Dawly,  United  States  special  post- 
office  agent,  took  possession  of  Barnard** 
office,  with  $1,800  worth  ot  stamped  en- 
velopes, etc.,  charged  to  Barnard;  taking 
and  using  the  same  tor  the  United  States. 

glalntirr  herein.  (4)  Denying  breach  of 
ond  by  Barnard ;  allt^ug  that,  if  be  bad 
been  credited  with  said  $1,800,  as  ha 
should  have  l>eett,  his  account  would 
have  been  balanced,  etc.  Defendants  of- 
fered to  show,  by  affidavits,  that  the  facts 
set  up  in  said  proposed  answer  had  coma 
to  their  knowledge  since  the  time  (or  an- 
swering had  expired,  and  that  it  was 
offered  In  good  faith.  The  United  State« 
district  attorney  waived  affidavits,  and 
consented  tbat  the  motion  be  heard  as 
though  sucb  affidavit  were  filed.  Motion 
denied.  Defendants  excepted.  Then,  Oc- 
tober 14, 1875,  the  cause  coming  up  regu- 
larly for  trial.  Judgment  that,  defendants 
falling  to  make  oath  that  they  were  equi- 
tably entitled  to  credits  submitted  to  ac- 
counting officers  of  the  treasury,  and  r^ 
Jected,  plaintirr  have  Judgment,  with  costs. 
Defendants  appetited  from  the  Judgment. 

There  Is  nothing  to  show  that  the  d^ 
murrer  of  defendant  Wormser  was  ever 
disposed  of.  It  Is  true  he  answered ;  but, 
under  section  42of  our  practice  act,  a  party 
may  demur  and  answer  at  the  same  time. 
It  may  have  been  error  to  have  rendered 
the  Judgment  against  blm,  but  there  Is  no 
assignment  of  error  here  on  thtft  gronnd. 
We  could  not  consider  there  was  error  la 
this  respect  without  presuming,  thongh 
the  record  be  silent  on  the  point,  that  the 
court  did  not.  In  fact,  dispose  of  the  de- 
murrer. We  cannot  presume  this.  Also, 
there  Is  nothing  in  the  record  to  show 
that  Issue  was  Joined  in  the  case  by  any 
of  the  defendants,  other  than  by  Barnard 
and  Wormser,  further  than  the  recital  la 
the  Judgment,  "and  the  said  defendants 
being  present  by  counsel;"  but  there  Is 
no  assignment  of  error  that  the  default 
of  the  other  defendants  had  not  been  en- 
tered, or  that  the  entry  of  the  judgment, 
as  against  tbem,  was  Irregular  In  any  oth- 
er respect  than  the  one  assigned  as  error. 
Tbe  notice  In  the  summons  Is  suffictaotly 
full  to  warrant  a  Judgment  by  default,  to 
the  extent  of  thtf  judgment  actually  ren> 
dered;  and.  In  the  ahHence  of  anything  to 
the  contrary  In  the  record.  It  will  be  prfr- 
sumed  that  the  proceedings  below  were 
regular  In  all  that  is  necessary  to  support 
the  Judgment. 

The  assignment  of  error  In  this  case  leas 
follows,  as  stntedin  thf^transcript:  "Such 
appeal  is  taken  on  the  following  assign- 
ment of  error,  to-wit,  that  the  court  erred 
In  refusing  to  grant  leave  to  the  defend- 
ants to  die  the  answer  I'eferred  to  In  Uie 
bill  of  exceptions."  The  appHcatlnn  of 
defendants  below,  the  refiwnl  of  whirb  is 
assigned  for  error,  was  an  application  to 
file  an  answer  after  tne  time  for  answer- 
ing had  expired.  The  first  rule  governing 
the  court  In  this  master  Is  found  In  the 
sixty-eighth  section  of  our  practice  act, 
as  follows:  "The  court  may  likewise,  up- 
on affidavit  showing  good  cause  therefor, 
after  notice  to  the  adverse  purty,  ulluw« 
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upon  Bucta  terms  as  may  be  lost,  an 
amendnient  to  anyplendinff  or  proceeding 
In  other  particulars,  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  after 
the  time  limited  by  tills  chapter." 

The  qnestlon  then  1b,  was  there  ffood 
cause  shown  why  this  leave  should  have 
been  granted?  The  question  aa  to  what 
would  have  been  good  cause  in  this  case 
Is  determined  by  some  very  special  pro- 
Tlslnns  in  the  Revised  Statutes  ot  theCnlt- 
cd  States.  Section  957  ol  those  statutes 
rends  as  follows:  "When  suit  Is  brought 
by  the  United  States  against  any  revenue 
iifBcer,  or  any  other  person  accountable 
lor  public  money,  who  nefflects  or  refuses 
to  pay  into  the  treasury  the  sum  or  bal- 
ance reported  to  be  due  to  the  United 
Statesupon  theadjnstraent  of  hisaucount, 
U  shall  be  the  duty  ut  the  court  tn  grant 
Judgment  at  the  return-term,  upon  mo- 
tion, unless  the  d^eudant,  In  open  court, 
(the  United  States  attorney  being  pres- 
ent,) makes  and  subscribes  an  oath  that 
be  Is  equitably  entitled  to  credits  which 
had  been,  previous  to  the  commencement 
of  the  »uit,  submitted  to  the  accounting 
officer  ot  the  treasury,  and  rejected,  speci- 
fying In  the  affidavlteach  particular  claim 
so  rejected,  and  that  he  cannot  then  safely 
come  to  trial.  If  the  court,  when  such 
oath  Is  made,  subscribed, and  filed, Istbere- 
upoii  satisfied,  a  continuance  until  the 
next  succeeding  term  may  be  granted. 
Such  contluuance  may  also  be  granted 
when  the  suit  Is  brought  upon  a  bond  or 
other  sealed  Instrument,  and  the  defend- 
ant pleads  Don  eat  fkctaia,  or  makes  a 
motion  to  the  court  verifying  such  plea  or 
motion  by  his  oath,  and  the  court  thero- 
upoa  requires  the  production  of  the  orlgU 
nal  bond,  contract,  or  other  paper  speci- 
fied In  the  affidavit.  And  no  continuance 
shall  be  granted  except  as  herein  provid- 
ed." "Sec.  958.  In  suits  arising,  under  the 
postal  laws,  the  court  shall  proceed  to 
trial,  and  render  Judgment  at  the  return* 
term;  but,  whenever  service  of  process  la 
not  made  at  least  twenty  days  before  the 
return-day  of  such  term,  the  defendant  Is 
entitled  to  one  continuance, if,  on  his  state- 
ment, the  court  deems  it  expedient,  and  If 
he  makes  affidavit  that  he  has  a  claim 
against  the  post-office  department,  which 
has  been  submitted  to,  and  disallowed  by, 
the  sixth  auditor,  specifying  such  claim  In 
his  affidavit,  and  that  he  could  not  be 
prepared  for  trial  at  such  term  for  want 
of  evidence,  the  court.  It  satisfied  thereof, 
may  grant  continuance  until  next  term, " 
"Sec.  952.  No  claim  fur  a  credit  shall  be  al- 
lowed upon  the  trial  of  any  suit  for  de- 
linquency against  a  postmaster,  contract- 
or, or  other  officer,  agent,  or  employe  ot 
the  post-office  department,  unless  the  same 
has  been  presented  to  the  sixth  auditor, 
and  by  him  disallowed,  in  whole  or  In 
part,  or  unless  it  Is  proved  to  the  satisfac- 
tion of  the  court  that  defendant  is,  at  the 
time  of  the  trial,  In  possession  of  vouchers 
not  before  In  bis  power  to  procure,  and 
that  he  was  prevented  from  exhibiting  to 
the  said  auditor  a  claim  for  such  credit  by 
some  unavoidable  accident." 

If  the  above  sections  should  be  thought 
to  relate  more  particularly  to  the  ofncer 
himself,  note  the  following:  "Sec.  951.  In 


suits  brought  by  theUnlted  States  against 
individuals,  no  claim  for  a  credit  shall  be 
admitted  on  trial,  except  such  as  appear 
to  have  been  presented  to  the  accounting 
officers  of  the  treasury  for  thdr  examina- 
tion, and  to  have  been  by  them  disal- 
lowed. In  whole  or  In  part,  unless  It  Is 
proved  to  the  satisfaction  ot  the  court 
that  the  defendant  is,  at  the  time  of  the 
trial,  in  possession  of  vouchers  not  before 
in  his  power  to  procure,  aud  that  he  was 
prevented  from  exhibiting  a  claim  forsuch 
credit  at  the  treasury  by  absence  from  the 
United  States,  or  by  unavoidable  acci- 
dent.** Tbeee8ectlons,otcourBe,haTeno  re- 
lation to  what  a  defendant  may  state  In 
his  answer.  If  he  chooses  to  answer.  He 
may  state  what  he  likes  In  his  answer,  sub- 
ject to  the  usual  motions  to  strike  out,'  as 
in  other  cases.  They  relate  to  granting 
continuance,  and  to  what  claim  may  be 
admitted  on  the  trial  ot  the  cause.  But 
when  a  defendant  Is  in  default,  and  asks 
leave  to  make  an  answer  after  time,  one 
ot  the  main  things  always  demauded  by 
courts  is  that  he  satisfy  the  court  In  some 
way  that  there  Is  reasonable  ground  to 
presume  that  he  has  a  valid  defense  to 
the  action.  Unless  he  raise  some  such  pre- 
sumption, thereis  no  reason  for  opening 
the  case,  and  delaying  it.  If  he  under- 
takes to  show  what  it  is  he  claims  he  can 
prove  on  the  trial,  and  the  law  is  clear 
that  such  a  defense  would  avail  him  noth- 
ing in  the  trial,  and  there  Is  no  other 
cause  shown  for  opening  the  case,  a  re- 
fusal of  the  Judge  below  to  permit  the  an- 
swer after  time  will  not  be  reversed  as  er- 
ror. It  would  be  plain,  in  such  a  case, 
that  the  party  had  not  shown  good  cause 
tor  opening  the  case. 

Now,  could  the  defendants  have  shown 
on  the  trial  the  facts  which  they  eay  they 
desired  to  show,  we  are  satisfied,  from 
the  rule  In  Giles*  Case, in  the  United  States 
supreme  court,  (9  Cranch,  212,  as  found  in 
S  Curt.  Dec.  3S9,)  that  defendant  could  not 
have  used  this  defense  on  the  trial.  In 
that  case,  the  action  was  against  Giles 
and  his  bondsmen.  The  defendants 
claimed  a  credit  which  had  not  been  sub- 
mitted to  the  officers  ot  the  treasury  and 
rejected.  Such  a  claim  Is  not  considered 
a  good  defense  In  the  cose  of  the  principal. 
Theqnestion  was,  could  the  sureties  avail 
themselves  of  It?  Did  they  stand  in  any 
dlEterent  posltioD  In  the  matter  from  the 
principal?  At  this  point,  the  court  says: 
"If,  then,  in  a  suit  against  Giles  himself, 
a  claim  tor  the  credits,  under  the  existing 
circumstances,  could  not  be  sustained, 
neither  can  It  in  an  action  on  his  bond, 
without  permitting  the  defendants  to  do 
indirectly  what  the  marshal  could  not 
have  done  directly,  and  In  this  way  avail 
themselves  ol  what  the  law  seems  to  re- 
gard as  a  default,  or  at  least  a  negligence, 
on  the  part  of  their  principal."  3  Curt. 
Dec.  339.  And  so  the  defendauts  in  that  case 
were  held  liable,  although  it  was  actually 
proven  on  the  trial,  and  so  found  by  spe- 
cial verdict  of  the  jury,  that  the  marshal 
had  really  paid  the  money  to  the  United 
States  district  attorney,  and  It  was  cus- 
tomary to  so  pay  It.  But  because  he  had 
not  presented  his  vouchers  from  the  dis- 
trict attorney  to  the  accounting  officers. 
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and  had  hla  acconute  for  such  payment 
allowed  or  rejected,  the  mere  fact  of  pay- 
Inic  coald  not  avail  hie  bondsmen  on  the 
trial.  And  so,  in  this  case.eren  If  the  case 
had  been  opened,  the  answer  permitted, 
and  the  parties  bad  actually  proven  on 
the  trial  all  they  claim  they  could  prove,  it 
would  have  availed  them  nothing;  the 
credit  could  not  be  allowed,  and  the  court 
would  still  have  been  obliged  to  enter 
judgment  against  them.  The  defendants, 
to  have  been  able  to  advance  a  claim  for 
creditB  on  the  facta  alleged,  must  have 
shown  on  the  trial  that  the  claim  bad 
been  presented,  and  rejected,  before  the 
commencement  of  the  suit,  or  that  they 
had  vouchers  at  the  time  of  the  trial  not 
before  in  their  power  to  procure,  and  that 
they  had  been  prevented  from  presenting 
them  by  absence  from  the  United  States, 
or  unavoidable  accident.  True,  the  time 
of  trial  bad  not  yvt  arrived,  and  It  may 
be  that  they  could,  on  the  trial,  have 
made  the  showing.  If  they  thought  they 
could  have  done  so,  they  should  have 
made  a  showing  that  they  expected  to  be 
able,  when  the  cause  would  be  called  for 
trial,  to  show  voncbers.  and  bring  them- 
selves  within  the  statute.  Tbeydldnotdo 
this.  They  did  not  make  any  showing  to  the 
court  which  made  it  reasonable  to  pre- 
sume that  on  the  trial  they  would  have  a 
valid  defense.  They  did  not,  therefore, 
show  any  good  reason  why  the  court 
should  exercise  Its  discretion,  and  allow 
an  answer  to  be  filed  after  time.  There 
was  ther^ore  no  error  in  the  action  of  the 
court  denying  the  motion.  Wherefore, 
the  judgment  u  affirmed. 

a  Aril.  830    * 

TORQtTE  V.  CaBRILLO.I 

(Supreme  Cowrt  of  Arizona.  Jan.,  1870.) 
TBUL-^BsoBiviiTa  VBRDiot — Abbbnoh  qt  Codit- 

SBL. 

1.  There  is  no  error  in  ffrlviog  additional  in- 
stmctiODS  to  the  ixtry  at  their  request,  nor  in  re- 
ceiving the  verdict,  in  the  absence  of  counsel  and 
without  having  been  called,  the  party  himself  be- 
ing present,  and  the  presenceof  the  latterwlU  be 
presumed  anless  bis  absence  is  shown. 

3.  The  afBdavit  of  a  juror  cannot  be  received 
to  show  that  he  did  not  agree  to  tbe  verdict  dulr 
returned. 

Appeal  from  district  court,  Pima  county. 

Farley  &  Pomroy.  lor  appellant.  Biigga 
&  Goodrich  and  McCaffry  &  Clark,  tor  re- 
spondent. 

Per  Ccbiam.  The  appeal  le  from  the 
Judgment  and  from  the  order  of  the  court 
denying  a  motion  fora  new  trial.  The  ac- 
tion was  for  damages  for  personal  injuries 
charged  by  the  plaintid  to  have  been  In- 
flicted by  the  defendant  opon  tbe  plaintiff. 
The  complaint  charges  that  tbe  platntirr 
was  of  the  age  of  TOyears,  In  feeble  health, 
and  having  previously  lost  the  sight  of  one 
of  his  eyes  before  tbe  Injuries  complained 

>  This  case,  filed  Janaary,  1876,  is  now  pub- 
lished by  request,  with  otheo^  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona  Reports  from  volume  1,  p.  1. 


of  wpre  inflicted  by  the  defendant;  that 
the  defendant  made  a  violent  assault  uooa 
his  person,  by  meana  of  which  hlB  remain- 
ing eye  was  destroyed.  Plaintiff  asked 
for  damages  In  tbe  sum  of  f  12,000.  The 
answer  alleges  that  the  plaintiff  made  the 
first  assault,  and  denies  that  the  defend- 
ant did  in  any  manner  wound  or  hurt  the 
plaintilt.  The  jury  rendered  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  ^2,000. 

Among  other  matters  It  in  assigned  a» 
error  by  counsel  for  tbe  appellant  "that 
after  the  case  had  been  given  to  the  jury, 
and  they  had  retired,  they  returned  Into 
court  and  asked  for  and  received  Instruc- 
tions from  the  court  in  the  absence  of  the- 
defendant's  counsel;  also,  that  the  verdict 
of  the  Jury  was  received  in  the  absence  of 
the  defendant's  counsel ;  and  that  un  nei- 
ther of  these  occasions  was  tbe  counsel  fur 
the  defendant  called.  **  It  does  not,  bow- 
ever,  appear  from  tbe  statement  that  the 
defendant  himself  was  absent  on  either  of 
the  occasions  referred  to.  It  was  not  er- 
ror tor  the  court  to  give  instructions  to 
the  Jury  upon  their  returning  into  court, 
as  stated  in  the  transcript,  in  tbe  absence 
of  the  counsel  for  the  appellant,  tf  tbe  de- 
fendant was  himself  present,  and  his  pres- 
ence will  be  presumed  unlras  bis  absence  la 
shown,  (Comp.  Laws.  p.  412,  S  170.) 
Though  tbe  proper  and  better  practice  is. 
In  such  cases,  that  the  couns^  be  called. 
Nor  was  It  error  to  receive  the  verdict  ol 
the  jury  in  the  absence  of  counsel  tor  the 
defense.  There  U  no  provlBion  upon  tbe 
subject  In  the  civil  practice  act,  and  no 
authority  la  cited  by  counsel  sustaining 
the  position  that  so  to  receive  tbe  verdict 
Is  erroneous. 

An  afiidavlt  of  one  of  the  jnrors  was 
Incorporated  in  the  statement  on  which 
the  motion  for  a  new  trial  waji  based, 
t«>  tbe  effect  that  he,  tbe  juror,  did  not 
agree  to  tbe  verdict.  The  minutes  ol 
the  court'  show  that  tbe  verdict  was  In 
writing,  signed  by  the  foreman  of  tbe  jury; 
that  It  was  recorded  In  the  presence  of  the 
jury,  was  then  read  to  the  jury  by  the 
clerk,  and  the  jury  asked  if  that  was  their 
verdict,  and  they  said  it  was.  It  Is  not 
admissible  in  such  a  case  to  receive  an 
affidavit  of  a  juror  toimpeaeb  the  verdict. 
There  was  no  error  In  the  instmrtioiu 
given  by  tbe  court;  on  the  contrary,  we 
think  the  law  of  the  case  was  clearly  stat- 
ed lu  thechargeof  the  court.  Insu fflclency 
of  the  evidence  to  Justify  the  verdict  was 
one  of  the  grounds  upon  which  the  motion 
for  a  new  trial  was  urged,  and,  as  it  ap- 
pears to  us,  much  the  strongest,  if  not  the 
only  p]an8ible,ground  upon  which  the  mo- 
tion fora  new  trial  was  based.  The  evi- 
dence, as  set  out  In  the  statement,  is  cer- 
tainly very  meager  upon  the  question  as 
to  the  responsibility  of  the  defendant  for 
tbe  injuries  recelveil  by  the  plalutlff  in  the 
altercation,  but  we  are  not  prepared  to 
say  thtit  the  jury  might  not,  from  the  evi- 
dence, believe  the  defendant  responsible  for 
the  injuries  received  by  tbe  plaintiff.  Tbe 
Judgment  must  be  affirmed,  and  it  Is  so- 
ordered. 
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Tebritobt  ax  rel.  Bowbll  t,  Forbest.i 

(Supreme  Cov/rt  of  Arizona.  Jan.  Term,  1872.) 

CBBT10R1.RI— JCBlBDIOnON— FSACTnOB  IN  ESCHBAT. 

1.  Any  Jnstioeof  tiiesnprameooartmi^lBnie 
the  wEit  of  certiorari  to  the  district  court,  ander 
Comp.  LawB  Ariz.  p.  875,  prov-idin?  that  the  su- 
preme court  and  each  Justice  thereof  shall  have 
power  to  Issue  all  writs  necessary  or  proper  to 
the  complete  exercise  of  the  powers  conferred 
on  the  court. 

2.  On  an  Information  alleging  the  escheat  of 
the  estate  of  an  intestate,  and  that  it  is  being 
badly  managed  by  the  administrator,  the  dis- 
trict court  has  no  power  to  order  the  latter  to  de- 
liver the  assets  in  his  hands  bo  a  receiver  ap- 
pointed by  the  court,  the  district  court  having 
appellate  jurisdiction  mly  of  matters  ctwnlzable 
in  the  probate  court,  and  Comp.  Laws  Ariz,  pp 
fi61-6A3,  providing  that  the  receiver  shall  be  the 
custodian  of  the  real  estate,  and  the  rents  and 
profits  thereof,  and  that  the  administrator  shall 
settle  the  estate,  and,  after  paying  the  debts, 
shall  pay  to  the  treasurer  of  the  tetntorythe  res- 
idue of  the  estate. 

(^rttoraH. 

C.  W.  C.  Bovnll,  for  relator.  J.  P.  Bar- 
gra.ve,  tor  reepondent. 

Tweed,  J.  This  is  a  certloraii  granted 
by  the  aupreme  court,  and  directed  to  the 
district  coart,  second  jDdlcial  dtetrict,  In 
and  for  the  county  of  Yuma.  The  record 
or  transcript  In  the  case  shows  that  the 
relator,  William  H.  Forrest,  wasappointed 
administrator  of  the  estate  of  Robert  Car- 
ennaugb,  deceased,  by  the  probate  coort 
for  the  county  of  Yoma.  on  the  26th  day 
of  December,  1850;  that  the  relator  quali- 
fied and  entered  npon  bis  duties  as  such 
administrator,  and  continued  to  act  as 
such  administrator  up  to  the  time  his  pe- 
tition herein  was  filed;  that  his  letters 
had  not  been  revoked,  and  no  proceed- 
ings had  been  Instituted  in  said  probate 
court  for  their  revocation;  that  the  prop- 
erty of  said  estate  consisted  of  certain  real 
estate  situated  In  Arizona  City,  Tama 
«onnty,  and  of  money  and  other  personal 
property  of  tne  value  In  all  of  some  f  12,000; 
that  In  November,  1871,  and  during  the 
session  of  the  district  court.  In  and  fur 
said  county  of  Yuma,  an  information  was 
filed  in  said  court  by  the  acting  district 
attorney  of  said  county  of  Yuma,  alleging 
the  escheat  of  said  estate  to  the  territory 
of  Arizona,  and  praying,  among  other 
things,  for  a  decree  vesting  said  estate  In 
said  territory.  It  Is  also  alloged  in  the  In- 
formation,in  very  loose  and  general  terms, 
that  the  estate  was  being  badly  managed 
l>y  the  administrator,  and  the  court  was 
asked  to  appoint  a  i-ecelver  therein.  Upon 
this  information  such  proceedings  were  had 
that  on  the  13th  day  of  November  an  or- 
yjer  was  entt-'red  In  said  court  appointing 
Thomas  Hughes  receiver,  to  take  charge 
of  said  estate,  and  a  further  order  therein 
made  dirt-ctluft  sahl  adminlHtrator,  "  the 
relator  herein,"  upon  application  of  said 
Thomas  Hughes,  receiver,  at  once  to  turn 
over  to  said  receiver  all  property  and 
moneys  In  his  hands  or  under  his  control 
belonging  to  said  estate.  The  foregoing 
contains  all  that  is  material  In  the  tran- 

iThis  case,  filed  January,  1873,  is  now  pub- 
listaea  by  request,  with  others,  In  order  that  the 
Faoiflc  Reporter  may  cover  all  cases  in  the  Ari- 
sma  Reports,  from  volume  1,  p.  1. 


TERRITORY  v.  FORREST. 


927 


script  for  consideration  In  passing  npon 
the  question  to  be  decided.  The  relator, 
In  bis  petition  and  In  his  brief  filed,  insists 
that  the  said  court  acted  without  author- 
Jty  of  law,  and  exceeded  its  Jurisdiction  in 
making  the  oi'der,  in  so  far  as  such  urder 
required  the  relator  to  turn  over  and  de- 
liver the  personal  property  and  eRfMits  in 
his  hands  as  the  administrator  of  said  ea< 
ta  te  to  the  recel  ver. 

The  case  was  submitted  to  us  without 
argument,  bat  upon  briefs  filed  in  the  case 
of  Territory  v.  ^Ienhr,a  also  before  us  by 
certiorari  at  this  time.  In  the  argument 
in  that  casp,  and  by  the  brief  filed  by  re- 
spondent, it  was  Insisted  that  the  writ 
was  improperly  Issued,  the  order  for  the 
Issuance  of  the  writ  having  been  made  In 
that  case  as  In  this  by  his  honor,  the  cblef 
justice.  We,  however,  are  satisfied  that 
In  this  regard  the  writ  was  properly  is- 
sued. Section  5  of  the  statute  conferring 
Jurisdiction  (Comp.  Laws,  p.  375)  reads  as 
follows:  "This  court  [supreme  court]  and 
each  of  the  Jasticefl  thereof  shall  have 
power  to  issue  all  writs  necessary  or  prop- 
er to  the  complete  exercise  of  the  powers 
conferred  by  law,  and  by  this  aud  other 
statutes."  It  seems  clear  to  us  that  un- 
der this  section  the  authority  given  to 
each  -of  the  Justices  In  the  Issuance  of  this 
writ  is  preclsel.c  the  same  as  that  given 
to  "this  court."  The  tact  that  the  eu- 

ftreme  court  judges  are  also  the  district 
Uflges  maybe  a  good  reason  for  changing 
the  law,  so  that  a  concurrence  of  two 
should  be  required  to  grant  the  writ;  but 
we  think  the  language  of  the  section 
quoted  unequivocal,  and  In  conferring 
upon  "  this  court, "  and  each  of  the  justices 
thereof,  the  power  to  issue  writs,  it  must 
be  deemed  that  the  legislature  intended  to 
bestow  npon  each  of  the  Justices  all  the 
powers  conferred  upon  tbls  court  In  this 
regard. 

This  brings  ns  to  the  consideration  of 
the  questluu  whether  or  not  the  district 
court  exceeded  its  power  and  Jurisdiction 
In  the  mattercomplalned  of  by  the  relator. 
We  r^ret  that  we.are  compelled  to  pass 
upon  and  dispose  of  the  question  at  Issne 
hurriedly  No  term  of  this  court  can  be 
held  until  next  January,  and  it  is  Impor- 
tant to  litigants  that  thecauses  before  ns, 
which  have  been  submitted,  shall  be  passed 
upon  and  decided  at  this  term.  Undersuch 
circumstances,  we  cannot  set  out  as  fully 
as  we  desire  to  do  the  reasons  for  and  the 
grounds  upon  which  our  decisions  are 
made.  Conceding  the  proceeding  had  In 
the  district  court  to  decree  the  escheat  of 
the  estate  of  Cavennaugh  to  have  been 
regular,  and  the  appointment  of  a  receiver 
In  such  proceedings  to  have  been  necessary 
and  proper,  was  there  any  authority  In 
sfUd  court  to  compel  the  administrator  to 
tnm  over  the  personalty  of  said  estate  to 
the  receiver?  We  think  there  was  not, 
and  that  the  court,  in  making  such  order, 
acted  without  authority  of  law,  and  In  ex- 
cess of  its  legitimate  Jurisdiction.  The 
statute  relating  to  escheats,  Comp.  Laws, 
pp.  561—563,  nowhere  contemplates,  even 
when  a  receiver  is  appointed,  that  he  shall 
be  the  cnstodlan  of  the  estate  beyond  tbe 
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realty  and  tbe  rente  and  profits  thereof, 
but  expressly  proi-ides  that  tbe  admlnin- 
trator  shall  proceed  to  settle  the  estate  as 
In  other  cases;  and  after  all  jmt  debts 
agalDSt  the  estate  are  paid,  together  with 
the  expenses  of  administration,  shall  pay 
over  the  residue  of  moneys  belonging  to 
the  estate,  II  any  there  be,  not  to  the  re- 
ceiver, but  to  the  territorial  treasurer, 
who  shall  place  the  same  In  general  fund 
of  the  territory.  It  is  proper  to  add  that 
the  district  court  of  theterritory  have  only 
appellate  Jarlsdlction  of  matters  properly 
cognizable  In  the  probate  courts,  and 
that  tbe  exercise  of  other  than  appellate 
Jurisdiction  In  such  matters  is  unauthor- 
ized by  law.  Our  decision  is,  and  it  is  so 
ordered,  that  the  district  court  ol  the  sec- 
ond Judicial  district  In  and  for  tbe  county 
of  Yuma  so  modify  Us  order  herein  as  to 
inake  tbe  receiver  so  appointed  tbe  custo- 
dian only  of  tbe  real  property,  with  tbe 
rents  and  profits  thereof,  and  that  said  or- 
der.sofaras  it  requires  the  administrator, 
the  relator  herein, to  turnover  the  moneys 
or  other  personal  property  of  said  estate 
to  said  receiver,  be  vacated. 


a  Aril.  S99) 

Tebritort  t.  Habpeb.1 

(Su^prane  Comt  of  Ariama.  Jan.,  188t) 

HouiciDB— Etideitob  of  Cha^ctkb— Vbrdktt— 
Ikstbdotiojts. 

1.  On  a  trial  for  murder,  tbe  character  of  the 
deceased  is  not  in  issae,  unless  the  evidence 
raises  a  doabt  whether  the  accused  might  not 
have  acted  in  self-defense. 

a.  The  validity  of  a  verdict  In  writing  is  not 
affected  by  a  failure  to  record  It  before  reading 
it  to  the  Jnry  and  Inquiring  if  it  is  tbelr  verdict 

8.  Under  a  rule  of  oourt  requiring  instruc- 
tions asked  to  be  presented  before  argument,  it 
is  not  error  to  refuse  inatructioos  not  presented 
until  after  the  close  of  tbe  argument. 

Appeal  from  dlstrlctcourt.Pimacounty. 

James  W.  Otis  and  Ben  Goodrleb,  for 
appellant.  Farley  &  Pomroy,  for  respond- 
ent. 

Frrnch,  G.  J.  The  transcript  In  this  case 
falls  to  comply  with  the  requirements  of 
tbe  rules  of  this  conrt,  and  especially 
with  rules  5  and  6.  Six  errors  are  as- 
signed. The  first  two  assignments  are 
the  exclusion  of  evidence  as  to  the  charac- 
ter of  the  deceased.  Unless  it  be  shown 
that  under  tbe  circumstances  the  defend- 
ant might  have  acted  In  self-defense,  or 
unless  the  circumstances  raise  at  least  a 
doubt  whether  he  might  have  so  acted  or 
not,  the  character  of  the  deceased  Is  not 
In  issue.  People  v.  Murray,  10  Cal.  309. 
Tbe  third  and  fourth  asalRnments  are  un- 
tenabje.  Tbe  Jury  In  this  case  presented 
their  verdict  regularly  in  all  respects,  and 
were  required  by  the  court  to  declare  the 
aauie,  which  they  did.  It  was  a  written 
verdict  signed  by  tbe  foreman.  They 
were  then  directed  by  the  court  to  deliver 
the  same  to  the  clerk  for  record.  The 
clerk  received  the  verdict,  and  filed  it,  but 
without  entering  It  In  the  minute-book 
of  tbe  conrt  read  It  to  the  jury,  and 


iThisoaae,  flledJaQtiary,1881,  is  now  published 
by  request,  with  others,  in  order  that  the  Faoiflc 
Reporter  may  cover  all  cases  in  the  Arizona  Ke- 
p<Hrts  from  volume  1,  p.  L 


asked  them  if  it  was  thelrverdlct,  to  wlilr-^ 
they  replied  in  the  alBrmatlre.  being  th« 
second  declaration  by  the  jury  aflSrmlng 
their  written  verdict.  The  verdict  was 
then  perfect  and  complete.  People  v.  Gil- 
bert, 57  Cal.  96.  The  statutory  direction 
as  to  recording  had  its  oriiein  in  tbe  prac- 
tice of  verbal  verdicts.  For  the  same 
reason  as  stated  in  Peopla  v.  Gilbert  there 
was  no  error  In  refusing  tbe  motion  for 
arrest  of  Judgment,  or  in  refusing  the  mo- 
tion to  change  or  amend  tbe  mlnntes  of 
the  court,  or  m  refuidng  to  admit  tbe  tes- 
timony of  the  clerk  or  affidavits  of  coun- 
sel on  these  points.  The  rules  of  the  court 
requiring  instructions  asked  to  be  pre- 
sented before  the  argument,  the  refusal  to 
give  such  instructions  when  not  so  pre- 
sented, or  not  presentctl  till  after  the  close 
of  the  argument,  cannot  be  assigned  as  er- 
ror. Waldie  v.  Doll,  29  Cal.  555.  In  tbls 
court,  tbls  case  was  submitted  without 
argument,  and  tbe  record  discloses  no  er^ 
ror  whatever.  The  judgment  must  be 
affirmed,  and  it  has  been  so  ordered. 

Stilweli.  and  Porteb.  JJ..  concur. 

  a  Arte.  SS) 


Terbitobt  t.  Mix.' 
(Supreme  Court  <jf  Artaona.  Jan.,  1873.) 

AFPOINnCKNT  OF  AnXimSTRATOBS— JUBISDICim 

or  "Disetaim  Coobt. 
Iietters  of  administration  were  granted  to 
H.  by  the  probate  court  K.  applied  for  tbe  ap- 
pointment, as  administrator  of  tbe  same  estate, 
and,  his  application  having  been  refused,  he  ap- 
pealed to  the  district  court.  That  court  dis- 
missed tbe  appeal,  but  appointed  both  M.  and  K. 
as  administrators  of  tbe  estate,  and  it  subae~ 

Juently  dismissed  M.  for  disobeying  its  orders. 
leld,  that  the  proceedings  of  the  district  court, 
after  dismissing  the  appeal,  were  void,  tho  ap- 
pointment and  dirtjctJon  of  administrators  be- 
longing primarily  to  the  probate  court,  and  the 
district  court  having  appellate  lorisdictlon  only. 
Reatis,  J.,  dissenting. 

Clarence  Cfra^.forappellant.  WilUamP. 
Miller,  tor  the  Territory. 

Trrus,  C.  J.  This  Is  an  appeal  from  the 
final  judgment  of  the  district  court  of  tbe 
second  judicial  district  of  Arizona,  upon  a 
special  proceeding  therein  pending.  The 
trauHcript  of  the  record  filed  In  this  court 
discloses  the  foUowlngstate  oftacts  in  this 
case:  "On  the  8th  of  October.  1S71,  A.  A. 
Mix,  the  appellant,  was,  by  the  probate 
court  of  the  county  of  Yuma,  appointed 
special  administrator  of  the  estate  of  M. 
D.Dobbins,  then  late  of  thesald  county. de- 
ceased. Subsequently,  K.  B.  Kelly  applied 
to  the  said  probate  court  forappolntment 
as  administrator  of  thesame  estate.  Tbls 
application  was  rejected,  and  the  said  R. 
B.  Keily  api>ealed  to  the  district  conrt 
aforesaid  from  the  judgment  of  rejection 
by  the  probate  court,  the  eald  A.  A.  Mix 
being  made  appellee.  That  appeal,  as  the 
records  allege,  was  dismissed,  and  an  or^ 
tier  entered  by  the  suld  district  court,  ap- 
pointing both  the  saUl  B.  6.  Kelly,  and 
the  eald  defeodaat,  Mix,  admlnlatTators. 

■This  case,  filed  January,  1873,  is  now  pub- 
lished by  request,  with  others,  in  order  that  ths 
PaciMc  Reporter  may  cover  all  cases  In  the  Ari- 
zona Reports  from  volume  1,  p.  1. 
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tooctconjotntlyln  the  admlDiBtratlonand 
settleineD  t  ut  the  said  estate.  Such  Ib  tfae 
Btatement  of  the  record  as  Bbown  by  the 
tranRcript.  Subsequently,  on  tbeSSth  of 
DeceiQber,  1871,  the  eald  A.  A.  Mix  waii,by 
the  order  of  the  safd  dlstlct  court,  d{»- 
mlBsed  from  theadmtulstratlonof  tbo  said 
estate  for  disobeying,  as  the  record  al- 
leges, a  lawlat  order  of  the  said  court,  ad- 
dressed to  Iiim,  as  such  administrator,  as 
appears  from  the  record  Itself."  Upon 
this  state  of  (acts  the  appeal  is  made  to 
this  court,  and  the  order  of  the  district 
court,  dismissing  the  appellant,  A.  A. 
Mix, from  the  administration  of  the  estate 
aforesaid.  Is  the  error  alleged  in  the  pro- 
cedoro  of  the  court  bfilow. 

This  case,  like  all  special  proceedings, 
le  an  anusnal  one,  and  the  tacts  disclosed 
by  the  transcript  are  not  so  full  as  to  ex- 
clude all  conjecture:  enough,  however.ap- 
pears  to  shov  this  court  that  the  whole 
procedure  beiow,  from  the  rejection  of 
Kelly's  application  for  administration  by 
the  probate  court  to  the  dismissal,  as  It 
parpoi'ts,  of  Mix  by  the  district  court,  is 
one  entire  integral  procedure,  and  must 
be  so  regarded  by  this  court  In  Its  disposi- 
tion of  the  case.  There  Is  nothing  in  the 
record  to  show  that  Mix  was  not  doing 
his  whole  doty  as  administrator,  at  any 
time,  from  Che  beginnlDg  to  the  end  of 
this  proceeding.  The  presnmptlun  of  law 
regarding  administrators,  as  well  as 
other  officials.  Is  that  they  do  their  duty 
until  tlie  contrary  Is  shown.  The  action 
of  the  districtcourt  strongly  aids  this  pre- 
sumption;  for,  Instead  of  dismissing  Mix 
on  Kelly's  appeal,  It  dismissed  the  appeal 
Itself,  and  appointed  Mix.  Had  the  dis- 
trict court  stopped  there,  no  possible  ex- 
ception could  have  been  made  to  Its  ac- 
tion. The  record,  however,  shows  that  It 
went  much  further  than  this,  tor  It  ap- 
pointed both  Mix  and  Kelly  co-admlnistra- 
tors,  and  at  last  dismissed  Mix  from  the 
administration  tor  dinubeylng  one  of  Its 
orders.  The  character  of  the  order  dis- 
obeyed is  not,  however,  stated  in  the 
transcript,  and  the  presumption  of  law 
would  hardly  be  in  Its  favor,  against  an 
administrator  whose  appointment  and 
direction  most  come  from  another  court, 
having  a  primary  jnilsdiction  exclusively 
its  own,  which  the  district  court  can 
netthershare  or  touch,  nor  question.  The 
opinion  of  this  court  Is  that  everything 
done  by  the  district  court  in  this  case, 
after  the  dismissal  of  Kelly's  appeal,  was 
without  authority  of  law,  and  therefore 
null  and  void;  that,  from  all  that  appeai*s 
from  the  record  before  us,  A.  A.  Mix  is  still 
the  sole  administrator  of  the  estate  of  M. 
D.  Dobbins,  deceased,  and  primarily  amen- 
able and  accountable  to  the  probate  court 
of  Tnma  county,  and  no  other.  Theorder 
of  this  court,  therefore,  is  that  the  dis- 
trict court  of  the  second  judicial  district 
of  Arizona  vacate  and  rescind  of  record  Its 
several  orders  appointing  K.  B.  Kelly. and 
dismissing  A.  A.  Mix,  as  the  administra- 
tors of  the  estate  of  M.  D.  Dobbins,  de- 
ceased; that  A.  A.  Mix,  or  whoever  Is  or 
may  be  appointed  administrator  of  the 
said  estate  by  the  probate  court  of  Yuma 
county,  be  allowed  to  administer  Siicb  es- 
tate as  the  law  directs;  and  that  the. 
T.25F.no.8— 34 


clerk  of  this  court  certify  tbls  order  tu  the 
said  district  court. 

TWSED,  J.,  concurs. 

Heatis.  J.,  (dtsseatiag.)  This  cause  is 
here  on  n  pretended  appeal  from  the  dis- 
trict conrt  for  Yuma  county.  I  cannot 
concur'  In  the  Judgment  of  the  court. 
There  are  two  reasons  why  this  case 
should  be  dismissed:  P^rst.  It  Is  not  a 
case  in  whl<Th  tfae  law  allows  an  appeal; 
Beeond,  if  it  were  such  a  case,  there  is  no 
appeal  taken  In  the  manner  provided  by 
law.  Section  350  of  the  Mvil  Code  of  the 
territory  provides  that,  "to  render  on  ap- 
peal effectual  for  any  purpose  in  any  case, 
a  written  undertaking  should  be  exe- 
cuted on  the  part  of  the  appellant  by  at 
least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  damage  and  costs 
which  may  be  awarded  against  bim  on 
an  appeal,  not  exceeding  three  hundred 
dollars,  or  that  sum  should  be  deposited 
with  the  clerk,  by  whom  the  Judgment  or 
order  was  entered,  to  abide  the  event  of 
the  appeal.  Such  undertaking  should  be 
filed. or  such  deposit  made,  with  the  clerk, 
within  twenty  days  after  the  notice  of  ap- 
peal Is  filed,  or  such  further  time  as  the 
court  upon  application  may  allow."  No 
such  undertaking  has  been  given  or  de- 
posit made.  In  this  cause,  as  the  law  ex- 
pressly requir?8,  nor  is  there  anything  In 
the  record  to  show  that  the  time  for  fil- 
ing such  undertaking,  or  making  such  de- 
posit has  been  extended  by  the  court.  For 
these  reasons  it  is  very  dear  thatthls  case 
Is  no  t  proxwrly  before  thlsconrt,  and  should 
be  dismissed. 


a  Aru.  m) 
Tbrbitort  t.  Pqttbb.1 
(Supreme  Court  of  AHzona.   Jan.,  188a) 
iUPB. 

On  the  trial  of  s  &ther  for  the  rape  of  his 
daughter  about  13  years  old.  It  appeared  that  she 
made  no  resistance  nor  any  onttry.  and  tbat  no 
force  was  used  and  no  threats  except  tellinir  her 
to  lie  stiU  or  he  would  slap  her.  Held,  that  a 
oonviction  for  rape  could  not  be  »iutalnea,  under 
Comp.  Laws  Arii.  p.  76,  S  47,  fixing  the  of 
consent  at  ten  years. 

Appeal  from  district  court,  Pima  county. 
M.  A.  Smith,  for  appellant.  Littleton 
Piiee,  lor  the  Territoiy, 

PiNNEY,  J.  The  defendant  was  tried 
and  convicted  for  the  crime  of  rape,  and 
sentenced  to  the  territorial  prison  tor  life; 
from  wbich  Judgment  he  takes  an  appeal. 
The  evidence  entirely  falls  to  sustain  or 
make  a  case  of  rape.  It  true,  It  does  make 
a  clear  case  of  Incest.  By  the  evidence  of 
the  dangbter  of  the  defendant.  It  appears 
that  she  had  been  sleeping  with,  and  hav- 
ing connection  with,  her  father,  for  about 
one  year  previous  to  the  finding  of  the  in- 
dictment. She  testified  that  she  was 
about  12  years  old  at  the  time  of  the  al- 
leged rape.  The  girl  testified  that  she 
was  at  the  house  of  a  neighbor;  that  slie 
bad  been  staying  there  while  her  father 

'This  case,  filed  January.  1883,  l«  now  pub- 
lished request,  with  others,  in  order  that  tho 
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was  out  In  the  mountains  at  work.  In 
the  evening' after  hie  return,  be  called  at 
tblB  neighbor's  house,  and  she  went  with 
him  to  his  cabin.  Ho  went  to  bed  flint, 
and  she  got  into  bed  with  him.  No  force 
and  no  threats  were  used  up  to  this  time. 
Some  time  after  they  had  been  in  bed,  de- 
fendant told  her  tu  He  still  or  he  ^ould 
slap  her.  No  outcry  or  resistance  of  any 
kind  was  made  on  the  part  of  the  girl,  and 
no  force  was  used  by  the  defendant,  and 
no  threats,  except  to  tell  the  girl  to  lie 
still  or  he  would  slap  her,  are  anywhere 
shown  in  the  record.  If  the  facte  detailed 
in  the  evidence  of  this  case  be  true,  we  can 
scaiwly  Imagine  a  more  horrible  case  on 
the  part  of  one  calling  himself  "lather." 
But  courts  are'not  organised  fur  the  pur- 
p.ose  of  making  laws.  We  can  only  con- 
strue them  as  we  find  them.  The  law 
presumes  a  female  of  tender  years  Incapa- 
ble of  consenting  to  sexual  Intercourse; 
and  a  man  who  has  connection  with  such 
a  female,  although  she  may  have  con- 
sented thereto,  Is  guilty  bf  rape.  1  Whart. 
Crlm.  Law,  §  558.  What  Is  a  female  of 
tender  years  and  Incapable  of  giving  con- 
sent Is  fixed  by  the  statutes  of  the  differ- 
ent states  and  territories.  In  this  terri- 
tory, If  she  be  under  the  age  of  10  years, she 
Is  Incapable  of  giving  cons3Dt;  llorerthut 
age,  ^nd  of  sound  mind,  she  must  resist* 
or  be  prevented  from  resistance  by  threats 
of  Immediate  and  great  bodily  barm,  ac- 
companied hy  apparent  power  of  execa- 
tloM.  In  this  record,  there  is  no  proof  of 
any  Imbecility  of  mind,  and  the  girl  being 
over  the  age  of  10  years,  the  law  Imposes 
the  duty  on  the  prosecution  to  show  that 
the  girl  offered  such  resistance  as  wasln  her 
power  to  make.or  that  shewas  prevented 
from  resisting  by  threats  of  great  bodily 
harm.  Nothing  of  the  kind  la  shown.  It 
appears  that  the  girl  has  consented  to  all 
this  Intercourse;  and  conspnt,  even  U  re- 
luctant, If  free,  always  negatives  rape. 
For  thereasonsabove  given,  the  Judgment 
and  order  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  And  )t  Is  so  or- 
dered. 

a  Arix.  w)   

Porter  v.  Bicbabd  et 

(Supreme  Court  of  Arizona.  Jan.,  1878.) 

Aonoir  AT  Law— AcoouNTma— JunoMKiTT  bt  De- 
fault. 

1.  The  plalnUff  and  a  firm  composed  of  tbe 
two  defendants  having  engaged  in  the  businens 
of  conunon  carriers,  under  a  contract  providing 
that  each  parly  should  perform  certain  services, 
and  that  the  capital  BhoQld  be  contributed  and 
the  losses  borne  and  the  profits  divided  equally, 
the  plaintiff  may  recover  his  share  of  the  net 
profits  in  an  action  at  law  in  which  tbe  parties 
may  be  examined  as  witnesses  for  each  other, 
their  books  inspected,  and  their  accounts  nn- 
raveled. 

2.  Comp.  Laws  Ariz.  p.  409,  $  15:2,  providing 
that  Judgment  by  default  may  be  entered  by  the 
clerk  if  no  answer  is  filed  within  20  days  after 
service  of  the  summons,  the  cleric  has  no  power 
tu  cuter  ladgment  by  default  after  an  answer  has 
been  filed  in  due  time  by  one  of  the  defendants, 
on  belialf  of  both,  in  which  ne  denies  all  knowl- 
cdfro  of  material  allegations  of  the  complaint, 

'This  case,  filed  January,  1873,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports  from  volume  1,  p.  L 


avers  that  his  "co-defendant,  a  resident  of  San 
Francisco,  alone  can  and  will  fnlly  answer, "  and 
asks  for  further  time  to  enable  him  to  do  so. 

8.  The  veriflcatdon  of  the  informal  answer 
does  not  in  any  manner  impair  its  efficacy,  though 
tlie  complaint  was  not  verified,  Comp.  Laws  Arix. 

E.  8M,  K  51,  providing  that  when  the  complaint 
I  ven&d  the  answer  shall  be  voifled  also. 
4.  A  motion  to  set  aside  a  default,  and  notice 
thereof,  are  not  defective  hecause  in  tbe  title  of 
the  cause  as  given  in  the  motion  the  defendants 
are  described  as  "W.  B.  et  al. "  and  in  the  notice 
as  *'W.  B.  and  N.  B.,"  wliiie  In  tbe  complaint 
they  are  described  as  "W.  B.  and  N.  B.,  doinf 
business  under  the  firm  name  of  W.  B.  &  Co. " 

Appeal  from  third  district  court. 
H.  H.  Cartter,  for  the  appellant.  J,  P. 
HargrarOy  for  tbe  respondents. 

Per  Curiam.  In  this  case,  eight  days 
after  service  of  summons,  William  Bich- 
ard,  the  one  of  the  two  defendants  resid- 
ing without  the  jurisdiction  of  this  court, 
filed  his  sworn  and  informal  answer  to 
the  unsworn  complaint  of  the  plaintiff, 
James  P.Porter,  in  which  he  admits  some 
of  the  allegatlnua  of  the  said  complaint, 
denies  all  knowledge  of  Its  other  more 
material  allegations,  avers  that  tbe  other 
co-defendant,  Nicholas  Richard,  a  n^l- 
dent  of  San  Francisco,  alone  can  and  will 
make  full  answer  to  such  complaint,  and 
asks  the  further  time  of  60  days  to  enable 
him  to  do  so.  With  this  answer  on  flle  In 
tbe  case  the  clerk  of  the  district  court  in 
which  the  suit  was  brought,  2U  days  after 
service  of  summons  un  the  said  William 
Bichard,  that  is,  on  the  11th  day  of  No- 
vember, 1871,  at  the  Instance  of  tlic  plaln- 
tiR's  counsel,  declared  the  defendants  In 
default,  and  entered  judgment  against 
them,  and  in  favor  of  the  plaintltr,  for  the 
sum  of  $1,846.  with  costs  of  suit.  Su1>se- 
quently,  on  the  22d  day  of  June,  1872.  the 
district  court,  on  motion  of  the  defend- 
ants' counsel  and  argument  on  behalf  of 
both  parties,  ordered  that  this  judgment 
should  be  opened  and  the  defendants  al- 
lowed to  answer.  From  that  order  the 
plaintiff  appealed,  and  now  asks  this 
court  to  rescind  It,  and  restore  the  Judg* 
mcntof  the  clerk,  alleging  the  said  order 
to  have  tieen  null  and  void. 

In  addition  to  this  averment  of  error  on 
behalf  of  the  plaintiff  the  counsel  for  the 
defendant.  In  his  notice  of  motion  to  open 
tbe  Judgment  In  the  court  below,  suggest- 
ed an  exception  to  the  Jarisdlctlou  of  the 
district  court,  ailing  that  the  caose  of 
action  in  the  present  case  was  so  fur  an 
equitable  one  as  to  render  the  common- 
law  remedy  there  sought  Inadequate  to 
do  justice  between  the  parties.  That  sug- 
gestion was  repeated  in  this  court.  A 
brief  analysis  of  the  case,  however,  will 
show  that  the  district  court,  under  our 
statute,  is  entirely  competent  to  dispose 
of  It  In  Justice  to  all  the  parties.  The  per- 
sons concerned  In  mtprest  are  but  three, 
— the  plaintiff  and  the  two  defendants 
sued  as  partners.  Some  of  the  relations 
of  the  opposite  parties,  In  the  cnse.  It  is 
true,  are  similar  to  those  uf  partners,  hut 
the  aggregate  relations  of  the  parties 
are  neither  numerous  nor  complex,  nor 
does  the  case  present  forsolutlon  any  equi- 
table element.  The  plaintiff's  claim  is  for 
the  net  profits  of  freight  due  him,  as  al- 


Digilized  by 


Google 


Ariz.) 


FOBTEB  0. 


BIGHABD. 


981 


leged,  on  a  contract  between  blm  and  tbe 
defendante,  as  common  carriers.  In  wblcb 
tbe  eervicee  were  to  be  pei-furmed  b^'  tbe 
respective  parties,  as  provided  in  tbe  said 
coutruct,  and  the  capita)  contributed,  tbe 
losses  borne,  and  the  profits  divided 
equally  t>etween  the  parties.  An  account 
and  discovery,  In  soiite  o(  tbelr  simpler 
forms,  may  be  required  by  tbe  plaintiff  u( 
tbe  defendants,  in  the  solution  of  their 
controverpy.  The  remedial  powers  of  tbe 
district  court  are  quite  competent  to  do 
joBtice  between  tbe  parties  in  tbis  case, 
hardly  less  fully,  and  much  more  speedily 
and  cheaply,  than  any  mere  court  of  equi- 
ty. Issues  clear  and  simple  can  always  be 
extracted  from  any  detail  uf  fact  by  com- 
plaint and  answer  under  onrHtatnte8,and 
when  tbe  laaaea  are  thus  developed,  the 
parties  can  be  made  witnesses  for  eacb 
other,  and  can  be  interrogated  under  oath 
as  exbausttviily  as  tbe  same  can  be  done 
on  a  bill  in  equity  for  discovery.  Their 
books  can  be  inspected  and  their  accounts 
unraveled  In  a  case  sucb  as  this  so  fully  as 
to  satisfy  all  the  exl^ncies  of  justice. 
Nothing  in  the  case,  therefore,  requii-es 
this  or  the  district  court  to  abdicate  its 
coiumonlaw  JurisdictloD,  which  had  al- 
ready attached,  for  the  dllatori' and  ex- 
pensive remedies  of  a  court  of  equity. 

The  question  recurs  upon  tbe  validity  of 
the  order  to  opeu  the  Judgment  in  the 
court  I'elow.  The  authority  of  the  clerlt 
to  declare  the  defendants*  default  Is  simply 
clerical.  Involving  no  Judgment  or  discre- 
tion. The  statute  (Comp.  Laws.  p.  409, 
§  152)  provides  that  judgment  may  be 
thus  entered  if  no  answer  has  been  filed 
with  the  clerk  of  the  court.  Any  answer, 
when  filed  In  tbe  case,  suspends  tbe  power 
of  the  clerk  to  declare  tbe  defendant's  de- 
fault and  judgment,  however  Informal, 
and  Us  value  as  a  pleading  must  be  deter- 
mined by  tbe  Judge,  and  no  one  else.  The 
answer  of  the  defendant  had.  It  seems, 
been  filed  by  the  clerk,  who  entei*ed  the 
judgment  in  this  case,  and  had  been  ou 
his  file  at  least  20  days  when  tbe  judg- 
ment was  entered.  The  Informal  answer 
of  William  Bichard,  as  It  appears  upon 
the  record,  though  not  competent  to  form 
a  triable  i&sue,  was  certainly  aufbclent  to 
entitle  the  defendants  to  further  time  to 
answer.  It  wonid  have  been  so  found  on 
application  to  tbe  i?oart  or  Judge  for  fur- 
ther time  to  answer,  it  would  have  se- 
cured the  defendants  leave  to  answer  over 
on  a  judgment  overruling  the  plulntiff's 
demurrer  to  it,  and  It  would  have  entitled 
the  defendants  to  a  postponement  of  the 
trial  In  order  to  secure  the  testimony  of 
Nicholas  Bichard  as  a  witness,  on  the 
trial  of  tbe  cause  at  some  future  time. 
The  conclusion,  therefore.  Is  that  the  clerk 
was  wrong  in  entering  the  judgment  of 
default  against  the  defendants,  with  the 
Informal  answer  of  William  Bichard  ou 
file  in  this  case,  and  that  the  Judge  of  the 
district  court  of  the  third  Judicial  district 
wuu  right  In  rescinding  such  Judt^meut 
after  it  had  been  entered. 

It  only  remains  to  notice  two  more  ex- 
ceptions of  the  plaintiff's  counsel,  wblcb 
were  adverted  to  In  bis  brief,  and  on  tbe 
oral  argument  of  this  case.  One  of  these 
is  that  the  answer  of  William  Bichard 


was  on  oath,  while  the  eomplalDt  to 

which  It  purports  to  be  responsive  was 
not  so,  and  that  It  was  the  answer  of 
both  parties,  though  only  made  by  one. 
The  other  of  these  minor  exceptions  Is 
that  the  defendants  in  the  notice  of  mo- 
tion to  opt-n  tbe  jud£ment,and  in  tbe  pro- 
ceedings which  grew  out  of  it,  were  not 
de8crlt>ed  and  entitled  as  In  thecomplalnt, 
and  that  hence  tbe  notice  was  insufiiclent 
and  Inoperative,  and  the  order  of  the 
Judgment  null  and  void.  In  the  notice  of  . 
motion  the  defendants  are  described  as 
"William  Bichard  and  Nicholas  Bichard," 
and  in  the  motion  Itself  they  are  described 
as  "William  Bichard  et  at.."  instead  of 
"  William  Bichard  and  Nicholas  Bichard, 
partners,  doing  business  under  the  tirui 
name  and  style  ofWlIliam  Bichard  t&Oo.." 
as  they  are  entitled  in  thecomplalnt,  and 
with  the  exception  noted  in  the  other 
parts  of  the  proceedings.  The  title  as 
here  Indicated  was  the  mere  badge  of  the 
notice,  as  explained  and  applied  by  tbe 
notice  itself,  to  show  who  sent  It,  and, 
like  all  such  notices,  does  not  require  the 
certainty  of  a  pleading.  It  Is  always  sufR-  ' 
clent  where  It  informs  the  party  entitled 
to  its  receipt  of  the  thing  to  be  done  and 
leads  him  to  the  place  of  doing  it  at  the 
proper  time.  The  title  was  explained  by 
tbe  body  of  the  notice,  and  together  they 
left  the  plaintiff  In  no  doubt  of  what  was 
meant.  Were  William  Bichard  et  al.,  anri  ' 
lawsuits  between  them  and  James  P. 
Porter,  so  numerous  that  the  latter  cuuld 
possibly  have  misunderstood  this  notice? 
Practically  this  question  would  have  to  be 
answered  in  the  negative  if  there  were 
nothing  more.  But  on  turning  to  the  rec- 
ord we  find  this  admission  on  behalf  of 
tbe  plaintiff:  **I  acknowledge  service  of 
tbe  within  motion.  Prescott,  Dec.  W.  1871. 
[Signed]  H.  H.  Cartter,  Attorney  for 
Plaintirf."  Besides  this,  the  minutes  of  the 
caseshow  that  tbe  counsel  for  tbe  plaintiff 
attended  at  the  bearing  of  the  motion,  and 
resisted  the  order.  This  would  have  cured 
all  defects  of  notice,  if  any  there  were. 
The  verification  of  the  informal  answer  of 
William  Bichard  by  affidavit  does  not  in 
any  mannerimpair  itseffect,  OurComplled 
Laws  provide,  (page  31*4,  §  51:)  "W'hen 
the  complaint  is  verified  by  affidavit,  tbe 
answer  shall  be  verified  also."  It  does 
not  prohibit  such  verification,  nor  make 
It  detract  from  tbe  statement  in  any  other 
case,  for  the  truth  is  the  verification-  adds 
to  tne  sanctity  of  the  statement,  and  Is 
not  matter  of  exception  In  the  present 
case.  The  informal  answer  of  William 
Bichard  In  this  case  thus  commences: 
"Wimaih  Bichard, forand  in  behalf  of  him- 
self and  Nicholas  Bichard," — and  thus  con- 
cludes: "So  tbe  defendants  In  this  case 
respectively  pray  this  honorable  district 
court."  etc.  The  remainder, and  thewhole 
effect,  of  this  informal  paper  la  to  tell  the 
plaintiff,  the  clerk,  and  the  court  that  the 
absent  defendant,  Nicholas  Bichard,  could 
and  would  make  full  answer  to  the  com- 
plaint In  the  case  If  time  were  allowed  him 
to  do  so.  He  makes  the  statement  and 
be  prays  for  tbe  time,  as  would  have  beeu 
obvious,  without  the  commencement  or 
conclusion,  on  behalf  of  both  the  defend- 
ants ;  for  both,  as  parties  to  tbe  suit,  were 
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tnteradted  Inlt.  It  Is  tmpoaalbletosee  bow 
this  can  Impair  the  effect  of  this  Inforuial 
answer,  or  coQ8titat«  any  caase  for  re- 
Bcindinj;  the  order  for  opening  the  Judg- 
ment in  controversy.  This  coart,  there- 
fore. Is  thus  constrained  to  disregard  all 
these  minor  exceptions.  Some  cases  were 
cited  In  argument,  but  they  had  so  little 
application  to  the  present  case  that  th^r 
discasslon  here  would  add  little  or  noth- 
ing to  Its  Interest  or  tnstractlon.  They 
certainly  ought  not  to  vary  the  foregoing 
conclusions.  The  Judgment  and  order  iif 
thlei  court,  therefore,  is  that  tiie  order  of 
the  district  court  ot  the  third  Judicial  dis- 
trict, opening  the  Judgment  ot  default  en- 
tered by  the  clerk  of  that  court  In  this 
cas*,  be  confirmed,  and  the  ease  be  remand- 
ed there  for  further  proceedings  thereon. 


(1  Arte.  340)  ,   

MuKPBT  et  al.  V.  Whitlow.i 
(Supreme  Court  qf  Atbuma.  Jan.,  1876.) 

LlABILITT  FOB  FlKH  DXBT — OBJECTIONS  TO  IN- 
8THOOTION8. 

1.  There  being  evldenoe  teodiag  to  prore  a 
partnership  between  defendant  and  it  is  not 
fflTor  to  ohaige  that  the  former  is  bound,  if, 
when  called  on  to  pay  a  note  signed  by  B.  in  the 
firm  name,  defendant  did  not  deny  bis  authority, 
but  promised  to  pay  the  note. 

2.  The  defendant  cannot  object  to  comments 
of  the  court  on  evidence  iotirodaoed  by  him,  on 
the  sole  ground  that  the  evidence  itself  is  Irrele- 
vant. 

3.  It  the  manner  and  emphasis  with  which  a 
charge  to  the  Jury  is  delivered  can  be  assigned 
as  error  at  all,  it  must  first  be  made  the  ground 
of  a  motion  for  a  new  trial  supported  by  affldavita. 

Appeal  from  district  court,  Uarlcopa 
county. 

O.  S.  Onry  and  J.  T.  Alsap,  for  appeU 
lant.   'John  A.  Ruab,  for  respondents. 

Pbr  Curiam.  This  was  an  action  on 
a  promissory  note  signed  by  Whitlow  & 
Beatty.  Whitlow  was  sued  as  survlviog 
partner  ot  tlie  late  firm  ot  Whitlow  & 
Beatty.  The  complaint  alleges  tbe  part- 
nership, and  other  essentials,  in  form  not 
objected  to  by  the  defendant.  The  defend- 
ant answers,  denying  tbe  partnership,  ex- 
ecution of  the  note,  and  indebtedness.  Tlie 
case  was  heard  with  a  jury.  Plaintiff  in- 
troduced evidence  to  show  that  tbe  de- 
fendant and  Iteatiy,  whose  name  was 
signed  to  the  note  with  that  ot  defendant, 
had  lield  themselves  out  to  the  public  as 
partners;  that  Beatty  had  executed  and 
delivered  the  note  as  a  partnership  note; 
that  payment  ot  the  same  was  demand- 
ed of  defends.nt;  that  he  promised  to  pay, 
not  denying  the  authority  of  Beatty  to 
make  the  note.  The  note  was  pat  In  evi- 
dence, with  an  Indorsement  of  the  pay- 
ment of  $200  thereon.  Defendant  intro- 
duced evidence  denying  tbe  partnership,  al- 
leging that,  when  ha  promised  to  pay  the 
note,  he  was  acting  as  administrator  of 
the  estate  ot  Beatty,  deceased,  and  that 
he  promised  as  administrator,  not  as  per- 
sonally liable,  alleging  that  he  did  tell  one 
of  the  plaintiffs,  at  the  time  of  tbe  de- 

I  This  case,  filed  January,  1876,  Is  now  pub- 
lished by  request,  with  others,  In  order  that  the 
Fael&!  Reporter  may  cover  all  cases  In  the  Ari- 
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mand,  or  conversBtlon  about  tbe  debt, 
that  Beatty  had  no  authority  to  pledge 
defendant  lor  payment.  Tbe  foregoing 
evidence  was  the  testimony  of  defendant 
himself.  Defendant  Introduced  other  evi- 
dence, vis.,  that  of  one  Wilson,  his  book- 
keeper, to  the  effect  that,  though  the  pay- 
ment of  $200  on  the  note  bad  been  made 
by  bis  book-keeper,  It  wcui  without  au- 
thority; that  the  mules,  allied  by  plain- 
tiff to  have  been  given  to  defendbtit  In 
consideration  of  the  note  by  delivering 
them  to  Beatty,  had  been  bought  by  Beat- 
ty with  $600,  given  him  for  that  purpose 
by  defendant's  book-keeper,  as  Instructed 
by  defendant;  and  that,  when  Beatty 
brongbt  them  to  defendant*B  place  of  busi- 
ness, he  claimed  themules  ashlsown  prop- 
erty, took  them  off  on  a  Journey  for  about 
a  week, when  he  returned,  turned  them  into 
defendant's  corral,  and,  in  a  few  daytt,  Beat- 
ty was  killed.  The  book-keeper  says  he 
credited  Beatty  on  his  books  with  tbe 
mules,  having  charged  him  with  the  $600; 
that  defendant  took  and  used  the  mules, 
sold  acme  nl  them,  had  some  of  them  yet; 
that  he  made  this  credit  on  tbe  books  to 
Beatty  for  the  mules,  without  any  In- 
structions from  either  Beatty  or  defend- 
ant; that  Beatty  had  made  nodlsposltion 
ot  tbe  mules  after  be  bad  returned  from  tbe 
journey  mentioned;  and  that  defendant 
was  absent  from  home  at  the  time  he  (the 
book-keeper)  credited  Beatty  on  the  books 
with  the  mules.  Tbe  Jury  having  been 
charged,  found  for  plaintiffs.  Pefendaot 
moved  for  a  new  trial,  asstgnlng  error  of 
Inw  in  the  charge  ot  the  judge.  Motion 
denied.  Appeal  from  the  order  refusing 
new  trial. 

The  Judge  charged  as  follows, -among 
other  charges:  "It  the  jury  believe  from 
tbe  evidence  that  the  defendant,  with 
knowledge  of  the  existence  of  the  said 
note,  made  no  objection  to  plalutiffi 
against  the  authority  of  Beatty  to  make 
It,  when  catted  upon  to  pay  It.  but  prom- 
ised plaintiffs  to  pay  It,  be  thereby  rati- 
fied the  act  of  Beatty,  and  became  liable.  * 
This  Is  assigned  as  error.  We  see  no  er- 
ror In  this  charge.  It  was  not  undertak- 
ing to  answer  for  the  default  of  another. 
The  charge  snye .  If  the  Jury  believe  de- 
fendant bad  knowledge  of  the  note,  tbe 
note  is  the  note  of  Whitlow  &  Beatty.  To 
have  knowledge  of  that  note  is  to  know 
that  it  is  signed  in  that  manner;  that  It  Is 
the  signature  of  a  partnership.  It  Is  a 
firm  name.  There  was  evidence  before  the 
Jory  that  tb^re  was  such  a  firm,  and  that 
defendant  was  a  memberoflt.  It  was  not 
error  to  say  to  the  jury,  with  tbe  evidence 
before  tham,  that,  if  they  believed  defend- 
ant had  been  notified  that  a  note  was  out. 
signed,  "  WTiltlow  &  Bealty,"  bad  been 
called  on  tu  pay  it.  had  not  denied  the  au- 
thority of  Beatty  to  make  the  note,  hot, 
on  tbe  contrary,  promised  to  pay  It,  he 
was  then  liable  on  the  note. 

The  court  further  charged:  "It  la  not 
my  province  to  say  what  is  proven,  or 
what  is  not  proven.  Ot  that  you  are  the 
sole  judges.  But  I  have  the  right  to  call 
the  attention  of  the  Jury  to  Importanc 
points  In  the  testimony;  tbe  manner  In 
which  the  defendant  obtained  tbe  mules 
purchased  by  Beatty.   According  to  the 
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testimony  of  WIIbod,  It  wonld  seem  that 
the  maleB  wore  brought  by  Beatty  to  de- 
fendant's place,  and  claimed  by  Beatty 
aBblemnlw.and  were  by  him  taken  to  Mc- 
Dowell, and  broaght  back  to  defendant's 
place  by  Beatty  on  the  Wednesday  before 
hiH  death.  The  witness  Wilson,  according 
to  his  own  testimony,  without  one  word 
having  been  said  to  blm  either  by  Beatty 
or  the  defendant,  credited  Beatty,  on  his 
accoant  with  defendant,  with  the  mulra 
CO  the  day  of,  or  day  preceding,  thedeath 
of  Beatty  ;'and  It  appears  from  the  testi- 
mony of  Wilson  that  defendant  took 
possession  of  the  mnles,  and  haa  retained 
possession  of  them  ever  since.  If  the  de- 
fendant was  the  partner  of  Beatty,  he 
had  a  right  to  the  possession  of  the  mules 
as  surviving  partner,  and.  If  he  was  not 
pa  rtner.  then  the  mules  belonged  to  tbe 
estate  of  Beatty,  according  to  the  testl* 
mony  of  Wtlsnn,  and  shonld  have  been 
administered  upon  as  the  property  of  the 
estate,  and  used  to  pay  the  debts  of  Beat- 
ty. "  This  is  the  second  assignment  of  er- 
ror. It  Is  urged  that  it  was  error  to  com- 
ment on  this  testimony,  because  it  is 
claimed  the  testimony  Is  not  relevant  to 
the  Issue  In  the  case.  But  all  this  testi- 
mony was  Introduced  by  the  defendant, 
and  admitted,  without  obiection.  Defend- 
ant cannot  now  object  that  the  testimony 
was  Irrelevant.  The  testimony  was  In. 
It  had  gone  to  the  Jury,  and,  If  It  were 
really  irrelevant,  all  the  more  reason  why 
the  Judge  should  comment  upon  it,  so  far 
as  to  prevent  the  Jury  from  being  misled 
by  it.  The  purport  of  the  evidence  seemed 
to  be  that,  because  the  defendant  had  the 
mules  In  his  possession,  they  were  his  in- 
dividual property.  The  Judgeexpialned  to 
them  that  if  the  defendant  was  a  partner 
of  Beatty,  then  the  mere  fact  of  his  having 

eossesslon  of  the  mules  would  prove  noth- 
ig,  because,  as  surviving  partner,  be 
would  have  been  entitled  to  the  posses- 
sion ;  that.  If  he  was  not  a  partner,  then, 
according  to  the4:eBtimony  of  Wilson,  the 
mnles  belonged  Ito  Beatty,  and  defendant, 
being  administrator  of  Beatty's  estate, 
would  havebeen  en  titled  to  the  possession 
of  the  mnles,  as  snch  administrator.  Cer- 
tainly, It  Is  a  correct  proposition  of  law 
that  a  surviving  partner  Is  entitled  to  the 
possession  of  the  personal  estate  of  the 
partnership,  i)ending  adminlstratinn,  as 
also  that,  as  administrator  in  the  case 
shown. if  the  property  belonged  to  Beatty, 
defendant  was  entitled  to  the  possession 
of  It. 

It  f  e  nrged  that  hecoold  not  have  been  ad  ■ 
mlnlBtrator  and  partner  at  the  same  time; 
but  that  lo  a  collateral  matter.  His  ap- 
pointment as  administrator  might  have 
been  resisted  In  the  probate  court,  if  It 
were  shown  that  be  was  a  partner;  but 
such  a  question  cannot  be  cooeldered  here, 
in  this  ease,  on  the  present  record. 

It  is  further  ni^ed— and  this  seems  to 
be  relied  upon  as  a  serlons  ground  of  ob- 
jection to  this  error— that,  as  stated  In  the 
words  of  the  transcript.  "  this  recapitula- 
tion by  the  court  of  Wilson's  testimony 
was  made  with  a  manner  and  emphasis 
Indicative  that  the  court  regarded  the  tes- 
timony as  extremely  suspicious. "  Wheth- 
er the  maimOTin  wbichajudgedeltversa 


charge,  or  the  peculiar  emphasis  with 
which  he  pronounces  It,  can  be  assigned 
as  error,  is  not  before  us.  It  Is  sufficient 
to  suy  that  It  Is  not  pn>per1y  assigned 
here.  The  appeal  here  Is  that  it  was  error 
to  deny  a  new  trial.  If  It  was  claimed 
that  a  new  trial  ought  to  have  been 
granted  for  that  the  defendant  was  un- 
fairly prejudiced  before  the  Jury  by  the 
court,  it  should  have  been  charged  as  ir- 
regularity In  the  procepdlngB  of  the  court, 
coming  under  the  first  of  the  seven  grounds 
for  new  trials,  and  the  application  should 
have  Ijeen  supported  by  affidavit.  This  Is 
the  mode  prescribed  by  the  statute,  and 
It  cannot  be  properly  presented  or  raised 
In  any  other  way.  A  Judge  may  hove 
been  entirely  unconscious  of  the  fact  that 
ble  manner  of  addressing  the  Jury  was 
thonght  to  tmfalrly  prejudice  them  In  any 
way  in  the  case.  If  the  charge  Is  deliber- 
ately brought  before  bim  on  mbthm  for 
a  new  trial,  and  affidavits  filed  with  It, 
showing  what  persons  consider  that  his 
manner  was  unfair,  and  to  what  extent 
they  think  It  was  calculated  to  prejudice 
either  party,  he,  asalso  ttaeappellatecuurt. 
Is  In  a  position  to  Judge  wbethar  a  new 
trial  ought  to  have  been  granted  or  not. 
But  when  parties  have  not  thought  the 
matter  of  sufficient  Importance  to  present 
it  properly,  or,  for  any  cause,  have  not  In 
fact  done  so,  the  question  cannot,  of 
course,  be  considered  on  appeal.  The  or- 
der denying  a  new  trial  and  the  final  jadg- 
ment  are  hervby  affirmed. 


a  Aril,  sot) 

Odrt  v.  DtrrFiBXji.i 

iSu^preme  Cmart  of  Arizona.  Jan.,  187S.) 
EjxcTMBin'— Pleading. 
Under  Comp.  Laws  Ariz.  p.  267.  S  114. 
giving  to  the  administrator  the  right  to  the  pos- 
session of  all  the  real  estate  of  his  intestate,  bis 
title  is  BnfBclently  alleged  in  a  complaint  in 
ejectmeat  by  an  averment  that  "as  administrator 
hk  is  seised  In  lee,  and  entitled  to  the  possession 
of  the  premises, "  though  no  posseaslon,  nor  rlgbt 
of  possesaioD,  in  his  intestate  Is  aveired. 

Appeal  from  district  court.  Pin.a  coun- 
ty. 

Tweed.  J.  This  was  an  action  of  eject- 
ment to  recover  land  in  Plma  county. 
Judgment  by  default  was  rendered  by  the 
court  against  defendant,  from  which  he 
appeals.  Some  objections  are  made  to 
the  sufficiency  of  the  summons  by  counsel 
for  the  appellant,  which  we  think  not 
well  taken.  Itis  tnstrictandllteraleompll- 
ance  with  the  requirements  of  the  statute. 
It  Is  objected  to  the  complaint  that  It  al- 
l^ces  no  possession,  or  right  of  poosession, 
In  the  intestate.  Thecompiotnt,  however, 
does  allege  that  the  plaintiff,  **as  admin- 
istrator, was  seised  in  fee,  aod  entitled  to 
the  possession  of  the  premiHes, "  etc.  The 
statute  gives  to  the  administrator  a  right 
to  the  possession  of  all  the  real  estate  of 
his  Intestate.  Comp.  Laws.  pp.  ^7,  268,  § 
114.  And  we  seeno  reason  why  he  cannot 
maintain  a  possessory  action  to  recover 

>This  case,  tlted  January,  1873,  is  now  pub- 
lished uy  request,  with  others,  in  order  that  the 
Paoiflc  Reporter  may  cover  all  oases  in  the  Ari- 
aona  Reports,  tnm  volume  1*  p.  1. 
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It.  The  complaint  asaerts  his  right  to  tbe 

{>oBBe8slon  as  admlnlHtrator,  and  the  de- 
ault  contesaes  tt.  The  jndgment  most  be 

affirmed. 

Titus,  C.  J.,  and  Beavis,  J.,  concurred. 


(1  Arts.  SM)   

Sandfobd  v.  Mobllcr.^ 

(Sm>r€me  Cowrt  <tf  ArltOTia.  Jan.,  1877.) 
,  Appbai<— Retiew— OBJBonoira  Waived. 

1.  Where  no  objection  was  made  to  tbe  Is- 
sues, or  to  the  sabmission  on  apedal  issues,  It 
cannot  be  assigned  as  error  tbat  tbey  did  not 
cover  all  the  issues  In  the  case. 

3.  The  ri^ht  to  a  statement  on  appeal  being, 
by  Comp.  Laws  Ariz.  S  841,  deemni  waived,  if 
not  served  within  20  days  from  Judsinent,  no 
errors  alleged  therein  oan'be  oonsidered  if  it  was 
not  owed  within  that  time. 

Appeal  from  dlBtrlet  conrt*  Tavapal 
county. 

Materaon,  Howard,  Soutbworth  Good- 
win, for  appellant.    Harsrave  and  RuKb 
Wells,  tor  reapundent. 

Frbncb,  C.  J.  The  Jury  in  this  case  find, 
onthenpeclal  issues  snbmitteu  to  them: 
**(!)  That  the  plaintiff  was  not  In  prior 
possession  by  himself,  or  throngh  his  gran- 
tors, of  tbe  premises,  or  any  part  thereof, 
described  In  the  complaint  ou  and  before 
the  months  of  February  and  March.  ]868: 
<2)  that  the  whole  of  the  land  In  contro- 
versy was  Included  in  the  military  reser- 
vation known  as  'Ft.  Whipple' on  the 
twenty-seventh  day  of  April.  1870. " 

Although  the  special  Issues  submitted  to 
the  Jury  do  not  appear  to  bavecovered  all 
the  issues  in  tbe  case,  plaintiff  made  no 
objection  to  these  issues  as  framed,  or  to 
the  submission  of  tbe  case  to  the  Jury  on 
them,  so  far  as  the  transcript  discloses. 
It  Is  alleged  as  one  of  the  assignments  of 
error  that  the  special  issues  submitted  to 
the  Jury  did  nut  cover  all  the  issues  In 
the  case.  But  this  asslfcnnient  tvas  made 
for  the  first  time  In  makiug  up  tbe  rec- 
ord long  after  tbe  trial  of  the  cage,  and, 
even  here,  it  is  not  alleged  that  plaintin 
_ever  objected  to  the  submission  of  tbe 
'case  to  the  Jury  on  special  issues.  The 
finding  ot  the  Jury  on  these  issues  is  decis- 
ive of  the  case,  especially  Is  the  first  one 
so  decisive.  We  cannot  reach  this  verdict 
to  disturb  it  on  the  record  before  qb.  The 
transcript  contains  a  voluminous  state- 
ment, in  which  many  errors  are  alleged 
but  not  shown,  and  a  large  mass  of  re- 
dundant and  irrelevant  matter.  Thestat- 
utory  provisions,  in  regard  to  statement 
on  appeal,  are  found  In  sections  340,  341, 
and  the  sections  immediately  following 
page  S46  of  the  Compiled  Laws.  None  of 
these  statutory  provisions  have  been 
complied  with.  It  does  not  appear  very 
clearly  when  the  Judgment  was  entered. 
But  the  decision  was  made  on  the  25th 
day  of  May,  and  the  Judgment  was  filed 
on  the  same  day;  tbe  statement  was 
served  on  the  23d  of  June  following.  Tbla 
was  not  within  the  20  days,  and  the  d41st 
section  prescribes  the  penalty:  "He shall 

■This  case,  filed  January,  1877,  is  now  pub- 
lish^ by  request,  with  others,  in  order  ttiat  the 
Pacific  Reporter  may  oover  all  cases  in  the  Ari- 
lona  Repeats  frcon  volume  1*  1. 


be  deemed  to  have  waived  bis  right  there- 
to. "  We  can  therefore  only  consider  the 
judgment  roll,  which,  showing  no  error 
on  its  face,  the  Judgment  mustbeattirmed, 
and  It  has  been  so  ordered. 


  O  Aril.  381) 

Territobt  v.  Sbldbn.' 
iSujmme  Court  of  Arizona.  Jan.  Term,  1B79.) 
Appeal— Review. 
No  error  liaving  been  asslKued,  and  an 
eiaml nation  of  tbe  record  disclosiqg  none,  the 
Judgment  is  affirmed. 

Appeal  from  dlstrlctconrt,  Pima  county. 
S.  Aineat  fur  appellant.  L.  C.  Hugbas, 
for  the  Territory. 

Frbncb,  C.  J.  There  is  no  bill  of  excep- 
tions, and  no  statement  whatever  in  this 
transcript;  nor  Is  there  any  assignment 
or  claim  of  error  in  the  case  in  this  conrt. 
An  examlnatloD  ot  tbe  record  discloses  no 
error.  The  judgment  of  the  conrt  below 
Is  therefore  affirmed. 


'  a  Arts,  stt) 

HOUOBTAUNO  v.  ELUB  Ct 
(StupTrme  Court  qf  Arlzoncu   Jan.  Term,  1880.> 

PLBADIKO— ANSVBB. 

In  a  suit  for  money  dne  onder  a  written 
contract,  defendant  may  plead  an  equitable  de- 
fense founded  on  a  mistake  in  the  writing,  and 
may  have  it  reformed;  Comp,  Laws  Ariz.  p.  408, 
i  iH37,  providing  that  •*thei«  shall  be  in  this 
territory  but  one  form  of  civil  action  for  the  en- 
forcement or  protection  of  private  rights,  and  the 
redress  or  prevention  of  {vivate  wrongs, "  and 
Prac.  Act  Am.  $46,  providing  thatthe  answer  may 
contain  denial,  and  "a  statement  of  any  new 
matter  oonstitutlng  a  defense  or  oounter-ol^m.  * 
Silent,  J.,  dlsaenung. 

Appeal  from  district  court,  Yavapai 
county. 

Action  at  law  by  D.  K.  Honghtallng 
agaluHt  N.  E.  Ellis  and  others  for  the  re- 
covery of  money  due  under  a  written  con- 
tract. Tbe  defendants  pleaded  that  a 
mlstahe  had  been  made'ln  reducing  tbe 
contract  tu  writing,  and  asked  that  it  ha 
reformed.  Plaintiff  demurred  to  the  an- 
swer, and  the  demurrer  was  sustained. 
From  a  Judgment  in  favor  ot  plaintiff,  de- 
fendants appealed.  Comp.  Laws  Aris. 
p.  409,  §  2437,  provides  that  '  there  shall  be 
in  this  territory  but  one  form  of  civil  ac- 
tion for  the  enforcement  or  protection  ot 
private  rights,  and  the  redress  or  preven- 
tion of  private  wrongs."  Prac.  Act  Axis. 
§  46,  is  as  follows:  "The  answer  of  the 
defendant  shall  contain.  (1)  in  respect  to 
each  allegation  of  the  complaint  con- 
troverted by  tbe  defendant,  a  specific  de- 
nial thereof,  or  a  denial  thereof  according 
to  his  Information  and  belief,  or  any 
knowledge  aulilcient  to  form  a  belief;  (2) 
a  statement  of  any  new  matter  constitut- 
ing a  defsnee  or  counter-claim,  In  ordinary 
and  concise  language. " 

*Thia  case,  filed  January  term,  1879,  is  now 
published  by  request,  with  others,  in  order  that 
the  Pacific  Reporter  may  oover  all  cases  in  the 
Arizona  Reports  from  volume  1,  p.  1. 

■This  case,  filed  January  term,  1680,  is  now 

Sblished  by  request,  with  others,  in  order  that 
e  Pacific  Reporter  may  cover  all  cases  In  tbe 
Arixma  Reports  from  vtunme  1*  p.  1. 
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Clark  CbuTcbiU,  for  appellants.  Buab  A 
Welle,  for  respondent. 

Frbnoh,  C.  J.  In  the  arf^ument  of  this 
case,  It  was  assumed  that  the  question 
was  raised  In  this  record  whether  In  this 
territory  an  equitable  defense  can  be  In- 
terposed to  a  complaint  setting  forth  an 
action  at  law,  and  especially  whether  the 
driendant  pleading  such  equitable  defense 
can  properly  ask  that  tbe  contract  on 
which  the  legal  action  is  founded  be  re- 
formed In  such  action.  There  is  no  doubt 
that  a  reformation  of  the  contract  on 
which  the  action  Is  brought  may  be  prop- 
erly asked  for  in  the  answer  In  such  ac- 
tion. If  the  action  be  an  original  proceed- 
ing in  equity.  This  may  be  done  even  In 
an  action  for  tbe  spedflc  performance  of 
SDch  contract.  The  matter  entitling  a 
party  to  amendment  of  his  contract  may 
be  set  up  by  way  of  defense  to  a  proceed- 
ing for  a  specific  performance  of  it.  Wood- 
worth  V.  Cook,  2  Blatcbf.  161.  As  to  the 
federal  constitutional  conrts.  the  rule  and 
practice  is  well  established  that  the  two 
systems  of  law  and  equity  cannot  be 
blended  In  the  same  action  or  proceeding. 
The  equity  Jurisdiction  of  the  purely  fed- 
eral courts  is  derived  solely  from  the  con- 
stitution and  acts  of  congress.  The  equi- 
table Jurisdiction  of  these  courts  fs  the 
same  in  every  state,  and  the  rule  of  decis- 
ion is  precisely  the  same  In  all.  Ttatir  rule 
of  practice  is  not  regulated,  or  even  modt- 
6ed,  by  the  state  practice.  Dodge  t. 
Woolsey,  18  How.  347;  U.  S.  v.  Rowland, 
4  Wheat.  108, 4Curt.  Dec.  860.  A  great  many 
cases  to  the  same  effect  are  fouudlnthe 
Cnited  States  supreme  court  decisions, 
and  none  contra.  The  supreme  courtgoes 
further  still.  In  the  case  of  Jones  v.  Mc- 
Masters,  20  How.  22,  the  court  say:  **It 
must  be  remembered  that  this  is  a  suit  at 
law  to  recover  the  possession  of  the  land  in 
dispute,  and  that,  although  It  may  be  the 
course  of  practice  in  the  courts  of  the  state 
of  Texas  in  a  salt  of  this  description  to 
blend  in  the  proceeding  the  principles  of 
law  and  eqnity.  In  the  federal  courts  sit- 
tdns  in  the  state,  the  two  cfystems  must 
be  kept  distinct  and  separate.  This  prin- 
ciple is  fundamental  in  these  courts,  and 
cannot  be  departed  from.  The  court, 
therefore.  In  a  suit  at  law,  should  exclude 
the  hearing  and  determination  of  alt  ques- 
tions that  belong  appropriately  and  ex- 
clusively to  the  Jurisdiction  of  a  court  of 
equity.  In  a  case  calling  for  tbe  interpo- 
sition of  tbis  court,  and  turning  upon 
equitable  considerations,  relief  should  be 
sought  by  bill  in  equity."  Tbe  doctrine  is 
here  clearly  announced  that,  if  a  party 
seek  equitable  remedy  or  relief,  he  must 
do  It  by  original  bill,  and  not  In  answer 
to  an  a(!tlon  at  law.  In  the  United  States 
federal  courts  state  statutes  and  practice 
bave  nu  application.  This  doctrine  and 
practice,  so  uniformly  announced  and 
maintained  in  all  the  United  Htates  federal 
courts,  has,  no  doubt,  tinged  the  decisions 
of  the  territorial  courts  in  Rome  instances. 
Bnt  tbe  courts  of  the  territories  are  not 
United  States  constitutional  courts,  but 
United  States  tei*ritorial  courts,  acting 
under  the  statutes  of  tbelr  respective  terri- 
tories-; and  tbequestlon  In  tbe  case  at  bar 


is  whether  an  equitable  defense  to  an  ac- 
tion at  law  can  be  authorlaod  by  territo- 
rial statutes,  and, if  so,  whetfaerit  hds  been 

so  authorized  by  territorial  enactments  in 
Arizona.  I  am  of  the  opinion  that  both 
these  questions  may  be  answered  In  tiic 
afflrmallve.  Two  cases  In  the  supreme 
court  of  Montana  are  cited  by  the  respond- 
ent. But  these  cases  do  not  reach  tbe  ease 
at  bar.  In  the  summing  up  of  tbe  doctrine 
of  these  two  cases,  In  the  latter  case,  in 
divisions  numbered  1,2,8.  4,  and  5  on  paice 
540.  the  concluding  number,  5,  reads  as  fol- 
lows: "That  suits  in  equity,  where  equity 
relief  Is  prayed,  or  where  an  equitable  de- 
fense is  set  up  to  a  claim  at  law,  must  be 
tried  as  in  a  court  of  chancery,  and  the  de- 
cree emanate  from  tbe  judge  sitting  as  a 
chancellor."  This  is  precisely  what  is 

frayed  for  by  the  defendants  In  this  case, 
am  of  the  opinion  that  the  answer  in 
this  case  is  a  full  bill  In  equity  In  sub. 
stance,  and  not  Justly  subject  to  the  objec- 
tion of  not  containing  facts  snfflcient  to 
constitute  a  defense.  If  doubt  be  enter- 
tained as  to  the  equitable  matter  solely, 
it  sets  up  the  legal  matter,  not  by  denial, 
It  is  true,  but  by  averment  and  facts 
stated,  such  as  that  the  consideration 
failed,  which  constitute  a  good  defense  at 
law.  I  am.  therefore,  of  the  opinion  that 
the  Judgment  should  be  reversed,  and  the 
case  remanded  for  farther  proceedings,  and 
that  the  demurrer  to  the  answer  be  over- 
ruled,  and  it  ia  so  ordered. 

PoBTBB,  J.,  concurs. 

Silent,  j.,  dissents. 

After  tbe  rendition  of  theforegolngopln- 
lon,  a  rehearing  was  granted,  upon  which 
tbe  court  reaffirmed  Its  former  opinion. 


a  Arts.  2S) 


Oatib  v.  Simmons.^ 


(Supreme  Court  of  Arizona.  Jan.  Term,  1866.) 
Public  Lasds  —  Estbi  ow  Unsobveibd  Lands — 
Damaobs  tor  Detbntion. 

1.  Under  Comp.  Laws  Ariz.  p.  fcss,  5  1,  malr- 
Ing  any  settlement  cultivation,  or  improvetnent 
in  pursuanoe  of  aoiDtentloD  permanently  to  occu- 
py and  improve  pablio  lands  as  a  home  sufficient 
to  give  a  posaesttnry  r^ht,  one  who  measured  off, 
and  took  poBsession  o^  160  acres  of  unsurveyed 
land,  and  cultivated  a  part,  erecting  a  bouse  of 
poles  covered  with  brush,  and  posting  notice  of 
his  claim,  is  entitled  to  possession  of  tbe  entire 
tract  as  against,  one  entering  a  month  later,  and 
it  is  immaterial  that  his  claim  was  tor  a  tract  a 
mile  long  and  only  one-fourth  of  a  mile  wide,  as 
such  tract  has  the  width  of  the  40-acre  unit  used 
in  federal  surveja. 

3.  Six  hundred  dollars'  damages  for  deten- 
tion of  80  acres  one  season  is  not  excessive,  when 
defendant  cat  and  sold  therefrom  hay  amounting 
to  nearly  that  sum. 

8.  Aq  offer  to  buy  peace  in  order  to  avoid  a 
lawsuit  Is  no  recognition  of  an  adverse  claim. 

Appeal  from  district  court,  Yavapai 
county. 

J.  P.  Barfprave,  for  appellant.  James 
Anderson,  for  respondent. 

'This  case,  filed  Janary  term,  1860,  is  nowpub- 
lished  by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
EOna  Reports  from  volume  1,  p.  L 


Digilized  by 


iy  Google 


586 


PACIFIC  BEFOBTEB,  Vol.  25. 


(Ariz. 


Pee  Curiau.  This  caae  arose  In  the 
court  below  on  the  complaiDt  of  Davie 
against  SlaimonB.to  recover  possesBlon  of 
the  eastern  half  of  a  tractot  land  in  Yava- 
pai county,  the  whole  of  which  is  de- 
scribed in  the  said  compiaiut  us  follows: 
"Sltnate  on  Willow  creek,  commenclns 
at  a  stake  near  a  hlU  at  the  sonth-west 
corner;  theoce  north  one-fourth  uf  a  mile 
to  a  stake;  thence  east  one  mile  to  a 
stake;  thence  soutli  one-fourth  of  a  mile 
to  a  stake;  thence  west  one  mile  to  the 
place  of  be^nnlnt^;  the  said  ranch  being 
about  one  inlle  west  from  the  bouse  of 
Giles  &  Co.,  and  embracing  not  exceeding, 
but  about,  ono  hundred  and  sixty  acres.  ** 
The  plaintiff  also  claims  f2,000  damages 
for  the  detention  of  the  described  prem- 
ises and  costs.  The  date  of  the  summons 
is  June  5,  1865.  The  date  of  the  answer, 
which  is  a  mere  general  denial  of  the  al- 
legations of  the  complaint.  Is  not  given  in 
the  transcript  before  this  court.  On  the 
trial  of  tbe  cause,  the  parties  waived  a 
Jnry,  and  the  conclusions  of  law  on  the 
facts  found,  as  stated  by  the  court,  were 
as  follows:  "That  judgment  mast  be  en- 
tered for  plaintiff  for  the  possession  of 
about  eighty  acres  of  land,  or  so  much  of 
defendant's  claim  as  may  encroach  on 
plaintiff's  as  originally  stepped  and 
staked  by  him.  one-quarter  of  a  mile  wide 
and  one  mile  long,  according  to  the  de- 
scription contained  In  plaintiff's  com- 
plaint, with  damages  In  tbe  sum  of  six 
hundred  dollars,  for  the  wrongful  taking 
and  detention  of  said  lands,  to-wit,  about 
rtghty  acres  at  the  eastern  end  of  plain- 
tiff's claims  as  described  as  aforesaid;  and 
that  execution  Issue  according  to  law  for 
the  said  sum  of  money;  and  that  the  sher- 
iff, by  a  writ  of  restitution,  put  the  plain- 
tiff in  possession  of  said  lands,  as  afore- 
said;  and  for  all  costs  and  disbursements 
in  tbe  said  suit."  The  date  of  the  trial 
and  decision  of  the  court  are  not  given; 
but  the  transci-lpt  states  that  judgment 
was  entered  thereupon,  with  costs  taxed 
at  $89.00,  Moy  9, 1866,  which  was  probably 
meant  for  18G5,  as  appears  from  subse- 
quent dates.  There  appear  to  have  been 
no  exceptions  made  at  the  trial,  and  no 
further  proceedings  in  the  case,  till  Janu- 
ary 22, 1866,  when  the  defendant  gave  no- 
tice of  his  appeal  "from  the  whole  jaclg- 
roent  entered  against  him."  and  "  which  la 
fgenerally]  assigned  as  error,  as  being  con- 
trary to  law,  and  not  supported  by  the 
facts  found." 

It  Is  not  necessary  to  cite  all  the  facts 
here.  A  condensed  statement  of  them 
will,  however,  show  that  they  fully  sus- 
tain the  judgment  rendered  in  the  case. 
From  these  It  appears  that  the  plaintitT, 
Pa  vis,  took  possession  of  the  land  in  coa- 
troveray  about  thellthof  November,  1864, 
measured  It,  put  up  a  snramer-hoose  of 
poles  planted  in  the  ground,  covered  with 
brush,  and  placed  a  written  notice  of  his 
claim  thereupon.  The  plaintiff  sowed  a 
small  piece  of  wheat  November  12,  1864, 
and  cultivated  about  six  acres  on  tbe  up- 
per part  of  his  claim  as  described.  It  ap- 
pears that  the  plaintiff  saw  no  improve- 
ment on  this  land  as  described,  and  did 
no  know  of  the  defendant's  claim  till 
about  the  1st  of  the  succeeding  April.  On 


the  2d  of  the  sncceedlng  January  he  filed 
with  the  county  recorder  a  copy  of  the 
notice  fixed  to  his  building  on  the  llth  of 
November,  1804.  It  appeai-s.  from  the  facts 
as  found  by  tbe  court,  and  which  seem 
not  to  bo  denied  or  controverted,  that  on 
the  10th  or  12th  of  December,  1864,  the  de- 
fendant took  possession  of  the  land  In  con- 
troversy, and  BO  much  more  as  formed 
with  it  a  square,  measured  It  by  stepping, 
and  planted  stakes  for  comer  marks,  and 
soon  after  hauled  some  logs  for  a  cubln. 
and  broke  about  one  acre  of  land  on  the 
tract  In  controversy.  The  defendant's 
building  was  not  finished  for  a  considera- 
ble time  afterwards,  in  consequence  of  the 
snow.  It  farther  appears  that  the  defend- 
ant, on  the  4th  of  May,  1865.  prevented 
the  plaintiff  from  going  or  cutting  grass 
on  the  land  in  controversy ;  that  he  culti- 
vated a  portion  of  It.  and  gathered  from 
it  about  28,000  pounds  of  hay,  which  be 
sold  at  f45perton.  The  defendant  him- 
self testifies  on  the  trial  that  be  saw'the 
plaintiff's  house  when  he  first  went  and 
set  bis  stakes  on  the  land  in  controveray ; 
and  It  appears  that  the  defendant's  fa- 
ther, for  whom  the  laud  was  oi'lglually 
taken  up,  had  seen  the  plaintiff's  notice. 
As  early  as  January,  1865,  it  seems  the 
Messrs.  Steinbrook  talked  with  defendant 
on  the  Ituid  In  controversy,  as  to  the  loca- 
tion or  building  of  the  plaintiff  thereon. 
The  land  In  controversy  was  pari  of  the 
public  domain  of  the  United  States,  and, 
at  the  time  i-eferred  to,  unsurveyed. 

The  essential  legal  requisites  of  a  pos- 
sessory right  in  lands  here,  are  the  Inten- 
tion of  the  occupant  permanently  to  oc- 
cupy and  improve  the  same  for  bis  home, 
and  the  manifestation  of  that  Intention, 
as  early  as  practicable,  by  such  Improve- 
ments and  badges  of  ownership  as  shall 
make  It  known  to  others.  By  our  act, 
Oomp.  Laws,  p.  536,  §  1,  any  settlement, 
cultivation,  or  improvement  in  pursuance 
of  this  Intention  is  sufficient  to  secure  this 
right.  This  Intention  of  permanent  occu- 
pancy as  a  home,  and  sufficient  Improve- 
ment to  proclaim  It  to  the  world,  are  all 
that  our  act  concerning  possessory  rights  in 
public  lands,  or  the  homestead  laws  of 
the  United  States,  require.  The  plaintiff's 
intention  to  occupy  the  land  in  question 
as  a  home  seems  to  have  been  continued 
at  great  peril,  until  be  was  ousted  by  tbe 
defendant  early  In  1865.  Uls  simple  im- 
provements and  badges  of  ownership 
were  compet  it  notice  of  ownership  to 
all  the  world.  They  were  quite  equal  to 
those  of  defendant,  with  the  It^al  advan- 
tage of  a  whole  month's  priority.  The 
conclusion,  therefore,  is  that  the  plaintiff 
ought  to  have  restitution  of  the  land 
which  he  claims  In  the  present  case. 

The  damage  of  9600  is  not  excessive;  for 
It  appears  that  the  defendant,  in  a  single 
season,  cut  and  sold  hay  of  about  that 
value  from  the  premises  in  controversy. 

The  narrow  elongation  of  the  piaintdtTs 
land,  as  described  In  his  complaint,  can- 
not Invalidate  his  claim,  or  enable  tbe 
defendant  to  appropriate  any  portion  of 
It.  Its  width  Is  equal  to  that  of  tbe  40- 
acre  unit  of  the  federal  surveys ;  Its  length 
is  not  greater  than  the  square  mile  from 
which  that  unit  Is  obtained  by  subdlvla- 
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Ion;  while,  like  the  linear  bases  of  tbe  fed- 
eral Bnrreys,  It  extends  due  east  and  west, 
or  as  nearly  so  as  the  crude  measnrements 
of  both  parties,  wlthont  InstrumentR, 
could  make  it.  For  anght  this  court  can 
determine,  the  plaintiff's  claim  may  corre- 
8p(md  to  tour  continuous  connected  40- 
acre  tracts,  yet  to  be  Indicated  by  those 
surveys,  or  even  a  slisht  vnrlatlon,  may 
be  susceptible  ol  easy  territorial  and  legal 
adjustment. 

The  plalntltTs  offer  to  buy  his  peace  and 
avoid  a  lawsuit.  forfTTt,  was  not  the  sur- 
render ol  any  legal  advantage,  or  the  ad- 
mission of  an  adverse  claim,  rejected,  as 
it  seems  to  have  been,  by  the  defendant,  to 
wbom  It  was  made.  Part  of  the  syllabi 
of  some  cases  were  dted  without  com- 
ment as  adverse  to  the  present  case, 
which  was  submitted  without  oral  argu- 
ment. On  examination,  however,  tliey 
do  not  seem  to  have  such  analogy  of  fact 
to  the  present  case  as  to  make  them  legal 
precedents  for  Its  determination.  Surely 
the  Arizona  settler,  who  suffers  so  much 

geril  and  privation  In  ttae  location  of  his 
omestead,  ought  not  to  be  onsted  by 
precedents  of  doubtful  application,  bom 
elsewhere  of  the  mere  safety  and  comforts 
of  more  favored  regions.  The  determina- 
tion of  fact,  and  the  conclnsions  'of  law, 
In  the  present  case,  are  stated  by  the 
court  below  In  Its  written  decision  with 
considerable  prolixity  and  informality, 
but  with  sufficient  certainty  to  show 
that  the  judgment  entered  thereon  ought 
to  be  maintained.  The  order  of  this 
court,  therefore,  Is  that  the  judgment  of 
the  district  court  ot  the  third  judicial  dis- 
trict In  the  present  case  be  affirmed,  and 
that  it  be  remanded  there  for  execution. 


(1  ArlB.  IS4) 

Davis  et  aJ.  v.  Bbeon.i 
(Suipreme  Cowrt  of  Arizona.  Jan.,  ISTi.) 
AssDMPSiT— Implied  Promisb  to  Pat. 
No  promise  to  pay  is  Implied  f^om  a  mere 
use  of  peraonal  property  with  toe  permission  of 
the  owner. 

Appeal  from  district  court,  Mohave 
county. 

Davis  A  Henalog,  fur  appellants.  Mar- 
pby  A  Biakely,  tot  respondent. 

Donne,  C.  J.  This  Is  an  action  to  recov- 
er for  the  use  of  personal  property,  based 
upon  the  assumption  that  the  law  Im- 
plies a  promise  to  pay,  from  the  fact  of  use 
with  the  permission  of  the  owner.  It  is 
In  fact  for  the  rent  of  a  house;  but  the 
complaint  alleges  that  the  house  is  per- 
sonal property.  It  was  demurred,  among 
other  things,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  Demurrer  sustained,  and  judg- 
ment for  the  defendant.  The  appeal  Is 
from  the  order  sustaining  the  demurrer. 

The  appeal  being  from  the  judgment  on 
the  demurrer,  the  allegation  In  the  com- 
plaint that  the  property  used  was  person- 
al prui>erty  must,  tor  the  purposes  of  this 

■This  case,  filed  Jannary,  1875^  Is  now  pob- 
liafaed  by  request,  with  otoem.  In  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports  from  volume  1,  1. 


hearing,  be  taken  as  true,  whether  in  law 
or  in  fact  it  was  really  so  or  not.  The 
complaint  doeenot  allege  any  hiring  of  the 
property,  any  request  for  its  use,  any  con- 
tract concerning  It,  any  promise  to  pay 
any  sum  for  Its  use,  nor  that  defendant  is 
Indebted  In  any  sum  to  plaintiff,  but  sim- 
ply alleges  that  defendant  used  the  prop- 
erty with  permission  of  plaintiff;  that 
such  use  was  reasonably  worth  the  sum 
claimed;  and  that  defendant  has  not  paid 
the  same,  or  any  part  thereof.  This  Is  not 
sufficient  In  the  matter  of  personal  proper- 
ty. We  express  no  opinion  as  to  whether 
It  would  be  good  lor  real  property,  but.  If 
It  were  true  of  personal  property,  there  is 
no  end  to  the  number  of  annoying  actions 
which  might  be  Instltated  and  main- 
tained. A  person  says  to  another,  "  M.v 
horse  is  In  such  a  stable.  Any  time  you 
would  like  to  ride,  go  and  take  him;  "or 
"I  have  such  andsuch  booksln  myllbrary. 
Any  time  you  want  them,  make  use  of 
them."  Or,  by  permission  of  plaintiff,  a 
person  might  make  use  of  any  other  arti- 
cle of  [>ersonal  property.  But  to  say  that 
such  use,  by  such  permission,  raises  an  Im- 
plied contract  to  pay  what  such  use  is 
worthis  notsu«ita1ned  bylaw.  An  allega- 
tion that  defendant  hired  an  article  of  per- 
sonal property  has  been  held  to  imply  that 
the  matter  was  a  l)ueiness  transaction, 
and  Implied  a  promise  to  pay  what  the 
use  was  reasonably  worth.  Emery  v. 
Fell,  2  Term  R.  28.  But  there  was  no  al- 
legation here  of  hiring,  request,  contract. 
Indebtedness,  or  promise  to  pay.  Except 
on  a  contract  or  state  of  facts  which  Im- 
ports a  l^al  liability,  a  promise  by  de- 
fendant must  be  averred.  Gould,  Pi.  78; 
Candler  v.  Boseiter,  10  Wend.  487.  The 
demurrer  in  this  case  was  good,  and  was 
properly  sustained,  bat,  as  the  court  sus- 
tained the  demurrer  on  different  grounds, 
the  judgment  Is  set  aside,  as  may  be  done 
by  Comp.  Laws,  p.  447,  §  347.  An  order 
sustaining  the  demurrer  Is  affirmed,  with 
the  qualification  added  that  plaintiff  may 
have  the  usual  time  to  amend,  to  date  from 
the  notice  given  him  by  the  clerk  of  the  dis- 
trict court  of  the  filing  In  his  office  of  a 
certified  copy  of  this  opinion.  All  coats  to 
abide  the  final  result. 

Tweed,  J.,  concurs. 

PoRTsa,  J.,  concurred,  except  as  to  the 
qualification  added. 


(1  Aril.  240) 

CoLB  V.  Bean  et  ux.s 
{Supreme  Cvurt  of  Arizona.  Jan.,  187T.) 

Cancellation  of  Deed. 
On  a  bill  to  set  aside  a  deed,  Judgnient  for 
plaintiff  cannot  be  sustained,  where,  by  the  flnd- 
iD|?5  and  decree,  the  Instmment  is  found  to  be  a 
mortgage  made  toseoure  a  debt  to  third  parsons. 

Appeal  from  district  court,  TaTapal 

county. 

Materson  A  Howard  and  Farlt^A  Pom- 
roy,  for  appellants.  John  A.  Raab,  for  re- 
spondent. 


■This  oase.  filed  Jannary,  1S77,  is  now  pub- 
lished bv  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona B^orts  from  volume  1,  p.  1. 
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Frknc?,  C.  J.  Ndtfaer  the  Judgrment  nor 
decree  In  this  cane  can  be  sustained  nnder 
tbe  pleadings.  The  plaintiff,  by  bis  com- 
plaint, asks  that  a  certain  deed  from 
plaintiff  to  Mary  M.  Bean,  wife  of  Curtis 
C.  Bean,  be  ranceled  and  held  for  naught, 
on  the  grouuds  that  he  was  Incapacitated 
at  the  time  of  Its  exocuttoD,  and  that  the 
execution  of  the  same  was  procui*ed  by 
fraud  and  conspiracy;  and  awks  also  an 
Injunction  agaiust  defendants.  Bean  and 
his  wife,  pending  the  action.  The  answer 
does  not  r'roperly  deny  some  of  the  allega- 
tions of  tbe  complaint.  But  no  objection 
to  any  of  th-'se  Imperfect  denials  appears 
to  have  been  taken  b.v  the  plalntin,  and 
evidence  was  Introduced  by  plaintiff  In 
support  of  tbe  allegations  of  the  com- 
plaint, In  tbe  same  manner,  and  to  the 
same  extent,  as  would  hare  been  done  If 
all  the  denials  In  the  answer  had  been  per- 
fect. At  tbe  close  of  plaintiff's  testimony, 
defendant  moved  for  a  nonsnlt.  which  the 
court  denied.  There  was  no  error  In  this 
denial.  The  motion  tor  nnnsult  was 
frivolous.  The  testimony  first  introduced 
by  plaintiff,  in  support  of  his  complaint, 
was  strictly  and  entirely  correspondent 
tu  its  allegations,  and  tended  strongly  to 
support  the  same,  making  a  formidable 
prim»  facie  showing  In  tbe  case.  But  aft- 
erwards, tbe  evidence  takes  another  and 
different  line,  not  tncladed  in  tbe  tssaes. 
or  responsive  to  the  aliegations  of  the 
complaint.  There  must  be  substantial 
correspondence  between  the  allegations 
and  the  evidence.  But  throwing  all  tbe 
evidence,  with  the  objections  to  the  same, 
out  of  the  record  In  this  case,  the  incom- 
patibility of  the  pleadings  with  the  find- 
ings and  decree  still  confronts  us.  It  was 
not  necessary  tor  a  reversal  that  the  evi- 
dence and  the  voluminous  transcript  In 
this  case  should  have  been  brought  up.  If 
the  pleadings,  findings,  and  decree  only 
had  been  brought  here,  a  revei-sal  must 
have  resulted.  Kven  on  tbe  Judgment  roll 
alone  the  error  fully  appears.  The  com- 
plaint does  not  support  the  decree.  In 
the  findings  and  decree,  the  Instrument 
sought  to  be  set  aside  by  plainttff'H  com- 
plaint is  found  to  be  a  mortgage  executed 
to  a  married  woman,  tbe  wife  of  Bean,  to 
aeciire  indebtedness  to  other  persons  or 
parties. 

Leaving  out  of  view  all  questions  of  tbe 
conformity  of  the  pleadlni^  to  the  case 
made  by  the  evidence,  the  pleadings,  find- 
ings, and  decree  in  this  case  are  not  only 
Inconsistent  with  the  issues  made  by  the 
pleadings,  but  are  also  inconsistent  with 
each  other;  and,  viewing  the  findings  and 
decree  separately,  and  without  any  rela- 
tion of  the  one  to  the  other,  each  of  them 
Is  Inconsistent  with  Itself.  On  page  116  of 
the  transcript,  the  complaint  In  the  case, 
and  also  the  d(>ed  from  plaintiff  to  Mrs. 
Bean,  are  both  made  a  part  of  the  find- 
ings, as  follows :  "  Which  said  complaint, 
and  said  exhibit,  [the  deed  above  men- 
tioned,] are  made  a  part  of  the  findings 
herein,  and  a  part  hereof. "  Thisisentirely 
Inconsistent  with  the  findings  of  the  judge 
In  the  case.  It  1b  a  part  of  tbe  duty  of  at- 
torneys to  see  that  the  findings  are  with- 
in the  Issues,  and  that  the  judgment  or 
decree  be  supported  by  both  tbe  pleadings 


and  the  findings.  This  seems  to  have 
been  either  overlooked  or  en  tlrely  los  t  sight 
of  for  the  time  being  by  the  learned  coun- 
sel of  respondent  In  the  latter  part  of  the 

{>roceedlng  in  the  court  below.  The 
earned  judge  of  that  court  seems  to  have 
been  Intent  on  doing  no  Injastlce  to  any 
party,  but  substantial  Justice  to  all.  The 
decree  was  not  drawn  In  accordance  with 
the  findings,  although  expressly  ordered 
by  him  at  the  close  of  his  findings  to  be 
so  made.  The  cause  has  been  ably  argaed 
on  both  sides  at  the  bar  of  this  court,  es- 
pecially so  on  the  part  of  respondent; 
but.  on  the  grounds  stated  above,  the 
findings  must  be  set  aside,  and  the  ja(lg< 
ment  and  decree  reversed,  and  cause  re- 
manded for  a  new  trial,  and  It  has  beat 
so  ordered.  The  associate  jnsttces  con- 
curred. 

a  ArlB.  877) 

CoLB  V-.  Bean  et  ozA 
(Supreme  Court     Arfeono.  Jan.,  1878.) 
EqDTTT— Right  to  Jort  Thial— Capacutt  to 

COSTRACT— Bvn)«NCB. 

1.  In  eqaity,  a  party  cannot  demand  the  sub- 
mission of  issues  to  a  jury. 

3.  Od  the  question  as  teone*a  capacity  to  con- 
tract by  reason  of  Inbndoatloa,  his  oondulon  on 
days  previooa  to  the  transaction  may  be  shown. 

3.  Persons  not  experts  m»  testffV  as  to  the 
effect  of  liquor  on  one  with  whom  tney  are  f  a- 
mUlar. 

4^  Deolaratlona  of  an  agent,  made  after  tbe 
transaction  In  qoesticn,  are  aomlssible  if  his 
agency  continues. 

Appeal  from  district  court,  Tarapal 

conn  ty. 

Thomaa  FItcb,  for  appellant.  Rush  A 
Wells,  for  respondents. 

Fbencb.C.  J.  The  bearing  of  the  appeal 
In  tblscauselnthe  supreme  court,  wlthont 
thensnalcoplesbetngfumished,  was  had  by 
agreement  of  the  partly,  and  consent  of 
the  court,  to  save  the  bearing  of  tbeappeal 
from  goingover  the  yearly  term.  No  copy 
ol  the  transcript  has  been  furnished  since 
the  hearing.  I  am  therefore  without  a 
transcript  of  record  In  this  case.  On  the 
decision  of  the  case  in  the  district  court.  I 
filed  an  opinion  of  some  length,  which,  by 
statutory  provision,  and  alio  by  stlpnla- 
tion,  has  been  embodied  in  the  transcript, 
and  goes  with  tbe  record  in  this  case. 
That  is  the  opinion  of  a  single  district 
Judge  at  nisi  ptius,  but,  after  the  able, 
elaborate,  and  exhaustive  arguments  of 
appellants  In  the  supreme  court,  I  have 
found  nothing  In  that  opinion  which,  In 
my  capacity  as  one  of  thejastlcefl  of  the 
higher  court,  I  wish  to  change.  The  pres- 
ent opinion,  under  these  circumstances, 
must  be  somewhat  summary. 

At  tbe  commencement  of  the  hearing  of 
this  case  in  tbe  district  court,  counsel  for 
defendant  presented  certain  special  qneci- 
tions,  and  asked  that  these  queatlonB  be 
submitted  to  a  jury.  If  the  case  were  on« 
at  law,  Instead  of  eqnlty.  It  would  not  be 
permissible  for  one  party  to  the  action  to 
frame  certain  specific  Issues  or  questions. 

■This  case,  filed  January,  1S78,  is  now  pub- 
lisbed  by  request,  with  others,  in  order  that  tho 
Pacific  Reporter  may  cover  all  cases  In  tbe  Ari- 
zona Reports  from  volume  1,  p.  1. 
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ftnd  ask  a  jory  to  determine  ttaeae  afcainet 
the  objection  of  the  other  party  to  the  ac- 
tion, and  without  the  Hanctlon  ot  the 
court.  Such  a  mode  of  proceeding  would 
be  io  derogation  of  the  rtghtH  uf  the  op- 
posite party,  and  a  trenching  on  the  pow- 
ers  and  tunctloua  of  thlfi  court.  Bnt  the 
present  la  an  equity  proceeding  purely. 
Our  Htatutory  enactments  In  this  regard 
conform  to  those  of  California,  whose 
courts  have  uniformly  denied  the  right  to 
trial  by  jury  in  equity  cases.  In  the  TTnited 
States  courts,  the  same  rale  hafl  been  ef>- 
tabiished.  Chief  Jostlce  Mabbhali.,  In 
Harding  t.  Handy,  6  Curt.  Dee.  534,  says: 
"An  issue,  indeed,  might  have  been  direct- 
ed ;  box  we  do  not  think  It  a  cam  In  which 
this  coarse  onght  to  have  been  pursued. 
The  degree  of  weakness,  or  ot  imposition, 
which  ought  to  indacea  court  of  chan- 
cery to  set  aside  a  conveyance,  is  proper 
for  the  consideration  of  the  court  itself; 
and  there  seems  to  be  no  reason  for  the 
Intervention  of  a]ury,  unlefls  the  case  be 
one  in  which  the  court  would  be  snttafled 
with  the  verdict,  however  It  might  be 
found.  A  verdict  affirming  the  capacity 
of  W.C.  to  execute  thesedeedson  tBe  ninth 
day  of  May,  1805,  could  not,  we  think, 
have  heeti  satisfactory  to  the  court,  and  it 
was,  consequently,  not  necessary  to  refer 
the  question  of  competency  to  a  Jury. "  It 
Is  generally  Impracticable  for  the  chaneel- 
inr  to  know  or  determine,  before  at  least  a 
partial  hearing,  whether  a  Jury  would 
be  proper  or  not. 

The  objertlon  taken  to  the  testimony  of 
Battle  Wells,  as  to  Cole's  condition,  that 
iB.  the  degree  and  Intensity  of  bis  Intoxi- 
cation on  the  latter  part  of  October,  and 
first  of  NovemL>er,  and  extended  to  the 
testimony  of  many  other  witnesses  on  this 
point,  cannot,  I  think,  be  sustained  on 
reason  or  authority.  An  examination  of 
cases  like  the  present  will  show  that, 
where  the  question  was  the  mental  con- 
dition at  a  certain  day,  the  testimony, 
both  under  and  without  objection,  baa  ex- 
tended back  not  a  few  days  only,  but  for 
months  and  years. 

It  Is  also  objected  that  testimony  of  per- 
sons not  experts  was  received  as  to  tbe 
effect  ot  liquor  on  Cole.  I  think  this  testi- 
mony la  proper.  Itthewltness.from  long- 
continued  and  IntlmateasBoclatlon.  knows 
the  facta  from  his  personal  Intercourse,  bis 
testimony  Is  proper.  An  expert  can  say 
what  the  general  effects  would  be;  can 
testify  as  to  the  effect  ot  liquor,  drugs, 
poison,  or  food  upon  persons  generally. 
The  expert  can  say,  tor  example,  that  the 
common  article  ot  food,  cheese.  Is  a  com- 
mon artlclo  of  diet,  wholesome  and  agree- 
able to  people  In  general,  bat  to  aome  per^ 
aona  the  moat  deteated  and  abhorrent,  and 
fatal  to  health,  and  even  life.  The  wit- 
ness, who  speaks  from  his  own  personal 
knowledge,  knows  to  which  of  tiiese 
classes  the  person  concerning  whom  the 
Rcrutlny  Is  made  belongs.  In  other  words, 
he  knows  the  effect  of  that  article  of  food 
upon  the  particular  Individual  Inquired 
about  much  better  than  the  mere  expert. 
So.  ot  drags  and  poisons,  the  witness  who 
Bpftaks  from  personal  knowledge  can  tell 
the  effects  on  the  particular  person  more 
anrely  than  the  expert,  who  lacks  these 


personal  observations;  the'  evidence  In 
more  direct  and  positive,  and  thus  more 
decisive. 

Elaborate  objections  were  taken  by  de- 
fendants to  the  declarations  of  Mr.  Bean, 
made  after  the  transaction  of  the  deed, 
and  because  these  dedaratlons,  us  to  the 
transaction,  were  made  after  Bead,  act- 
ing as  the  agent  of  his  wife,  had  procured 
the  deed  in  qnestion.  I  am  entirely  clear 
that  the  objection  that  these  declarations 
onght  not  to  be  received  as  evidence,  be- 
cause not  made  at  or  about  the  very  time 
of  the  execution  of  the  deed,  dam  opns 
ibrvet,  cannot  be  Bustalned.  Mr.  Bean 
was  the  agent  ot  his  wife  before  these 
transactions,  and  continued  to  be  her 
agent  all  the  time,  from  the  time  of  the 
execution  of  the  deed  up  to  the  time  of  the 
commencement  of  the  suit.  When  these 
declarations  were  made,  he  was  In  the 
very  midst  of  other  transactlous  of,  and 
concerning,  and  connected  with,  the  sub- 
ject-matter of  the  main  transaction,  Tis.» 
tbedeed  between  his  wife  and  the  plaintiff. 
If  any  one  thing  Is  more  clear  than  an- 
otfaer.lC  is  this:  that  all  this  business  was 
entirely  conducted  and  transacted  by  Mr. 
Bean,  as  he  testifies,  constantly,  as  the 
agent  ot  his  wife.  The  objection,  there- 
fore, that  these  declarations  form  no  part 
ot  the  res  geatm  haa  uo  application  at  all 
on  this  point. 

The  only  question  necessary  to  consider 
here  Is,  had  Mr.  Bean,  before  he  made  these 
declarations,  ceased  to  be  the  agent  of 
Mrs.  Bean?  Had  his  authority  os  her 
agent  in  this  business  ceased  ?  The  admls- 
slblilty  of  the  declarations  mast  be  deter^ 
mined  solely  by  the  answer  to  these  ques- 
tions. The  law  applicable  to  this  point  Is 
well  expressed  In  the  case  of  Stewartson 
V.  Watts,  8  Watts, 392;  also  found  in  Dun- 
lap's  Paiey,  Ag.  (Ed.  1856,)  p.  256,  note. 
I  quote  from  the  syllabus  of  the  case 
In  Watts;  "When  some  evidence  of  the 
existence  uf  an  agency  has  been  given,  It  is 
competent  to  give  in  evidence  the  acts  and 
declaratlonB  of  Bnch  agent  respecting  the 
subject-matter  of  bis  authority ;  and 
whether  his  agency  had  then  ceased,  or 
was  continued,  must  be  submitted  as  a 
fact  to  the  jury,  with  the  direction  that.  If 
his  authority  had  ceased,  bis  acts  and  dec- 
larations are  to  be  dlsr^arded."  It  1b 
not  claimed  that  Mr.  Bean's  acts  or  aa- 
■  thority  as  agent  ot  Mrs.  Bean  had  ceased 
at  or  beforetbe  time  of  these  declarations. 
In  fact,  it  affirmatively  appears  from  the 
record  that  he  continued  to  act  as  such 
agent.   Judgment  affirmed. 

Tweed,  J.,  concurs.  Pohtbe,  J.,  ex- 
pressed no  opinion. 


a  Ariz.  418) 

Bbembn  t.  Fobeuan  et  alA 
(Supreme  Court  cf  Arizona.  Jan.,  188a) 

Under  Comp.  Laws  Ariz.  p.  848,  S  4.  mak- 
ing ODly  the  interest  of  the  person  caimmg  the 
building  to  be  erected,  or  materials  to  be  fur- 

1  This  case,  filed  January,  1883,  is  now  pob- 
lished  by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  In  the  Ari- 
zona Reports  from  volume  1,  p.  1. 
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nished,  subject  to  the  lien  therefor,  it  Is  error  to 
decree  a  sale  of  tbe  whole  property  ooder  a  lien 
for  materials  fnmtshed  to  one  in  possession  un- 
der a  oontraot  of  purchase,  without  mlering  p^- 
ment  of  the  nnpala  purchase  inrlce. 

Appeal  from  district  court,  Gila  county. 
A.  C.  Baker  tind  Lemon  McCabe,  for  ap- 
pellaDts.    WUHam  Graves,  forrespondent. 

PiNNET,  J.  Tills  is  an  uctfon  for  the  en- 
forcing of  a  Difcbanic's  lien  for  material 
ftn-nlHbed.  Section  4  nt  the  lien  law 
(CouiD.  Laws,  D.  348)  provides:  "The 
land  upon  which  any  bullcline  or  super- 
structore  shall  be  erected,  together  with  a 
convenient  space  around  tbe  same,  or 
so  much  as  may  be  required  (or  the  con- 
venient use  and  occupation  of  the  premises, 
shall  also  be  subject  to  the  lleo  created  by 
this  act,  If  at  the  time  the  work  and  labor 
was  done,  or  tbe  material  furnished,  the 
said  land  belonged  to  the  person  who 
caused  tbe  said  bnildlnfc,  superstructure, 
or  other  work  to  be  erected;  bat  if  said 
person  owned  less  than  a  fee-simple  es- 
tate  In  such  lands,  then  only  bis  Interest 
therein  shall  be  subject  to  such  Hens,  and 
the  Hens  created  by  this  act  shall  be  pre- 
ferred to  every  other  Hen  or  incumbrance 
which  shall  have  been  attached  upon  said 
property  subsequent  to  tbe  time  at  which 
the  work  was  commenced  or  the  materials 
furnished;  but  nothing  herein,  contained 
shall  be  construed  as  impairing  any  valid 
Incumbrance  upon  the  said  lands  duly  made 
and  recorded  belore  such  work  was  com- 
menced or  materials  furnished."  Bremen 
entered  Into  an  agreement  on  tbe  29th  day 
of  November,  1879,  with  Foreman  and 
others,  to  supply  boards,  timber,  shingles, 
etc.,  to  be  used  In  the  construction  and 
rep^rlng  of  a  certain  mill  building,  and 
between  that  date  and  the  Ist  day  of 
March,  1880,  Bremen  bad  furnished  a  large 
amount  of  material  for  tbe  erection  of  a 
mill  on  some  mining  property  which 
Foreman  bad  purchased  on  the  11th  day 
of  October,  1879,  from  S.  Silverborg. 
Hammerslag,  and  Colllngwood.  They  be- 
ing the  owners  of  the  mill  property,  the 
Interestof  Ji'oreraan  in  the  premises  rested 
upon  an  agreement  fur  the  sale  and  con- 
veyance of  said  property.  One  provision 
In  tbe  agreement  was  that  Foreman 
should  expend  thesvm  of  f7,000  In  mak- 
ing improvements  upon  the  property  to 
successfully  opurateand  run  a  quartc-mill.- 
Foremair  was  Immediately  put  In  posses- 
sion of  tbe  premises  under  the  contract. 
On  the  24th  day  of  December,  ISSO,  Sllver- 
burg,  Hammerslag,  and  Culllngwood,  by 
a  quitclaim  deed,  conveyed  to  L.  J.  Web- 
ster the  property  and  premises  in  ques- 
tion. The  court  below,  after  finding  tbe 
facts,  decreed  a  sale  of  the  whole  prem- 
ises, including  the  Interest  of  Webster  as 
well  as  the  Interest  of  Foreman,  and  from 
the  decree  appellants  appeal  to  tbls  court, 
and  assign,  among  other  causes  of  error, 
the  rcndeiing  of  the  decree  against  Web- 
ster's Interest  In  the  property.  This  was 
clearly  «rror,  for  the  statute  expressly 
provides  that  "^nly  the  Interest  ol  the  par- 
ty who  caused  the  building  to  be  erected, 
or  the  materials  to  be  furnished,  shall  be 
subject  to  such  liens. 

The  contract,  In  this  case,  tor  tbe  fur- 


nishing of  materials  was  not  made  with 
Webster  or  his  grnntoni,  but  with  Fore- 
man and  those  acting  with  him.  What, 
then,  was  the  Interest  of  Foreman  In  the 
property  in  question?  For  It  Is  upon 
that  interest  that  the  materlal-mau  must 
rely  for  his  remedy.  Webster,  standing 
In  the  shoes  of  hla  grantors,  has  the  same 
rights  and  protection  that  they  would 
have  had,  and  his  fee  cannot  be  taken 
from  him  lawfully  until  the  purchase  mon- 
ey and  interest  thereon  be  fully  paid  him. 
Foreman's  interest  In  the  premises  may  be 
subject  to  sale  in  this  proceeding.  Tbe 
lien  of  Bremen  is  on  the  interest  Foreman 
had  in  the  premises.  Tbe  deci*ee  should 
declare  the  riiebts  of  tbe  several  partita  as 
herein  indicated,  subject  to  tbe  rights  of 
Webster  as  tbey  existed  under  the  con- 
tract between  Sllverburg,  Colllngwood, 
and  Hammerslag  to  Foreman  at  tbe  time 
the  material  was  furnished  by  Bremen, 
and.  In  default  of  payment  to  Bremen, that 
the  premises  should  be  sold,  and  from  the 
proceeds  the  amount  due  under  the  con- 
tract of  sale  from  SIlTerburg,  Colllng- 
wood, and  Hammerslag  to  Foreman 
shouldH)e  first  paid  to  Webster,  and  then 
the  material-man,  Bremen,  should  be  paid 
the  amount  of  the  lien;  and  the  remain- 
der, if  any,  after  paying  these  demanda 
and  the  costs,  should  be  paid  to  Webster. 

The  decree  must  be  reversed,  and  tbe 
cause  remanded  for  farther  proceedings; 
and  it  is  so  ordered. 


(1  Arte.  161) 

Campbell  et  al.  v.  Sbiveks.^ 

(Suprem«  Court  of  Arizona.   Jan.,  1874.) 

Tims  or  Holding  Codhts— Evidbn'cb— Watbr- 
RiaHTs. 

1.  Act  Cong.  Aug.  10,  1866,  8  5.  (Rev.  St.  U. 
S.  i  lUSO,)  providiag  that  the  Judges  of  tbe  su- 
preme court  LD  each  of  the  territories  shall  flx 
tne  times  and  places  of  holding  the  several  courts 
in  tbeir  respective  districts,  is  not  repeated  bv 
Act  June  14,  1858,  (11  8L  at  Large,  StW,)  which 
leaves  tbe  authority  to  flx  county  courts  to  the 
territories,  and  the  Judges  may  fix  times  for  the 
district  courts  different  from  mose  appointed  by 
the  legislature. 

3.  An  exception  to  a  charge,  in  ejectment, 
that  pisiutift  cauuotreoover  if  defendant  bus  been 
in  possession  a  certain  time,  is  waived  by  a  con- 
tention that  defendant  is  a  tenant  in  common,  as 
no  recovery  coald  be  bad  in  such  case. 

5.  A  tenancy  in  common  to  a  water -ditch, 
arising  under  a  deed,  is  not  severed  by  claiming 
under  a  promise  or  parol  Ucrase  from  a  third 
person,  where  the  deed  and  promise  appear  to  be 
parts  of  the  transaction. 

4.  Plaintiffs  are  estopped  to  deny  defend- 
ant's water-rights  in  a  ditch  by  declarations  of 
their  grantor  while  in  possession,  that  the  gran- 
tor of  defendant  had  tbe  right  to  a  certain  port 
of  the  water,  relying  on  which  declaration  de- 
fendant bought  and  entered  into  possession  prior 
to  plaintiffs*  purchase. 

6.  An  exception  to  a  ohaiwe  requiring  a  pre- 
ponderance of  evidence  to  entitle  to  a  verdict  is 
frivolous. 

Appeal  from  third  district  coart. 

Coles  Basbfyrd,  for  aiipellants.  J.  E. 
McCatfty  and  Jo/rn  A.  Bush,  for  respond- 
ent. 

'ITiis  case,  tiled  January,  1874,  Is  now  pub- 
lished oy  request,  with  others,  in  order  that  the 
Paciflt:  Heportor  may  cover  all  oases  in  the  Ail- 
zons  Reports  from  volume  1,  p.  L 
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TiTUB,  C.  J.  Jndgment  for  tho  defend- 
ant, Dfmlel  W.  'Shivers,  In  the  diHtrlct 
coort  of  the  third  Judicial  district,  at  the 
suit  of  the  plalDtltftj,  John  G.  Campbell 
and  JameB  M.Baker,  for  the  alloKed  un- 
lawful use  of  water  In  irrigation,  is  the 
uauBc  ol  this  appeal.  The  appellants  here 
were  the  plaintllTfl  below,  the  defendant 
there  Is  the  respondent  here;  and  the  rec- 
ord, by  the  transcript,  dlscluses  the  follow- 
ing conclusions  ol  (act:  In  the  month  of 
March, 1867,  the  defendant  tDoved  to  Chlno 
valley,  in  the  county  of  Yavapai,  near  Ft. 
Whipple,  about  2^  miles  north  of  Preacott, 
took  possession  of  the  ranch  which  he 
now  uccupies,  and  has  ever  since  occupied 
the  same.  Along  with  this,  (his  ranch,}  he 
ba9  ever  since  need,  and  still  continues  to 
nse,  for  purposes  of  irrigation,  one-tourtb 
of  the  water  which  flows  through  a  cer- 
tain ditch  or  drain,  not  only  to  or  through 
the  defendant's  ranch,  but  also  to  or 
through  the  ranches  of  Robert  Postle, 
George  Banghart,  and  the  ranch  of  the 
idaintltfs.  The  use  of  the  one-tonrth  of 
the  water  flowing  through  the  ditch  or 
drain  above  described,  from  February  1, 
1870,  to  January  1.  1872,  is  the  wrong  of 
which  the  plaintirfa  complain ;  and  they 
claim,  with  their  costs,  damageu  in  the 
sum  of  ?2,000,  which  they  aver  they  have 
suffered  by  this  alleged  unlawful  use  of  the 
water  described.  The  d^endant  denies 
that  his  use  of  the  water  described  was 
unlawful  at  all,  denies  that  he  has  dam- 
aged the  plaintiffs,  and  asks  to  be  dis- 
missed with  his  costs.  This  is  the  issue 
tried  In  the  court  below,  and  the  correct- 
ness of  the  verdict  and  Judgment  thereup- 
on Id  favor  of  the  defendant  is  the  ques- 
tioD  to  be  reviewed  here  In  this  court. 

It  Is  to  be  regretted  that  the  settlement 
In  Chlno  valley,  of  which  the  property  In 
question  constitutes  part,  was  not  more 
fully  and  correctly  described  than  It  Is  In 
the  record  of  the  present  case.  The  ranch 
of  the  plaintiffs,  In  two  of  the  deeds  sub- 
mitted in  evidence  on  the  trial  of  the 
case,  is  described  as  situated  west  of  Pos- 
tle's  ranch;  while  the  same  ranch.  In  two 
other  deeds  submitted  in  evidence  on  the 
trial  of  the  case,  is  described  as  situated 
north  of  Postle's  ranch.  The  order  of  the 
several  ranches  on  the  ditch  or  drain, 
which  conducts  the  water  for  their  com- 
mon irrigation.  Is  not  given;  while  their 
boundaries  are  entirely  omitted,  not  only 
In  the  pleadings  and  evidence,  but  even  in 
such  deeds  of  them  as  have  been  submitted 
in  evidence  on  the  trial  of  this  cause.  The 
water-right  in  controversy  is  wholly  omit- 
ted from  the  original  deed  of  the  plain- 
tiffs* title,  as  the  same  appears  In  evidence, 
while  their  counsel  Is  -found  denying  the 
defendant's  claim  to  contest  this  very 
right  with  them,  becanaeol  the  same  omis* 
sion  from  his  own  deed.  The  court  Is 
thus  left  to  conjecture,  and  counsel  are 
Involved  in  absurdity  on  matters  of  the 
utmost  Importance  In  the  dlncussion  of 
questions  such  as  the  present  case  pre- 
sents. It  seems  that  Postle's  ranch  Is 
above  all  others  on  the  dltcb  or  drain 
which  la  the  common  medium  of  supply, 
and  about  three-quarters  of  a  mile  from 
the  mass  of  the  water  upon  which  all  de- 
pend. The  relative  xrasitions  of  the  plain- 


tiffs'  and  defendant's  ranches  do  not  ap- 
pear except  from  conjecture.  Of  all  those 
who  depend  on  a  single  drain  or  ditch  for 
water.  It  is  Impossible  for  any  one  to  ex- 
haust or  reduce  the  supply  of  othern,  ex- 
cepting such  as  are  below  hlin  on  the 
same  ditch  or  drain.  The  plaintiffs  claim 
that  the  defendant  has  done  this  for  them. 
From  this,  it  would  seem  to  be  a  pre- 
sumption of  fact,  therefore,  that  the  ranch 
of  the  defendant  Is  higher  up  the  ditch  or 
drt^n,  and  nearer  the  common  source  of 
the  water  supply,  than  the  ranch  of  the 
plaintiffs.  Of  ranches  located  or  selected 
tor  purposes  of  irrigation,  other  things  be- 
ing equal,  those  nearest  the  water  supply 
are  first  chbsen.  From  this,  it  would  also 
seem  to  be  a  presumption  of  fact  that  the 
ranch  of  the  defendant  must  have  been  lo- 
cated, if  not  anterior  to,  at  least  contem- 
poraneous with,  that  of  the  plaintiffs. 
The  legal  deductions  from  these  presump- 
tions of  fact  will  be  staled  hereafter.  Fur- 
tber  reference  to  the  facts  of  this  case  will 
be  made  In  connection  with  tbe  points  to 
which  they  pertain.  No  assignment  of  er- 
ror has  been  made  in  this  case  excepting 
such  as  appear  In  the  briefs  of  counsel. 

The  points  presented  by  the  counsel  of 
the  appellants  against  the  Judgment  In 
this  case  are  as  follows:  "(1)  The  court 
erred  in  charging  tbe  jury  that,  if  defend- 
ant had  been  in  possession  of  the  said 
propert}'  for  five  years,  plaintiffs  most  fall 
In  this  action.  The  owners  of  the  prop- 
erty In  question  were  tenants  in  common 
of  the  water-right,  the  possession  of  one 
being  the  possession  of  all.  (2)  The  court 
erred  in  rejecting  the  evidence  offered  by 

glainiiffs  of  a  meeting  held  by  Banghart, 
rawn,  and  Poetle,  In  which  the  two 
former  refused  to  let  defendant  have  any 
of  the  water  claimed  by  them ;  that  Postle 
said  he -would  let  him  have  part  ol  his; 
und  that  there  was  no  other  understand- 
ing netween  them.  (3)  The  court  erred  in 
refusing  to  give  the  third  instruction  asked 
for  by  plaintiff's  counsel:  'That  defend- 
ant, having  asserted  A  right  under  the 
deed  of  Degrallo.  is  bound  by  It,  and  that 
the  statute  of  limitations  does  not  begin 
to  run  until  he  claims  under  the  right 
now  set  up  by  him.'  (4)  The  court  erred 
in  charging  the  Jury  that  plaintiffs  were 
estopped  by  the  declarations  of  Brown. 
(5)  The  court  erred  in  its  charge  to  the 
Jury  that  there  must  be  a  preponderance 
of  evidence  in  favor  of  plaintiffs  to  enable 
them  to  recover.  (6)  The  court  should 
have  sustained  the  objection  of  tbe  plain- 
tiffs; 'That  the  court  was  not  legally  in 
session.'" 

As  the  last  f>f  the  above-cited  exceptions 
is  first  in  practical  order,  and.  If  allowed, 
must  impel  this  court  to  reverse  the  Judg- 
ment in  the  present  case,  it  is  proposed  to 
consider  It  first.  The  legislature  of  this 
territory  has.  from  Its  origin,  assumed 
that  it  is  authorized  to  fix  the  terms  of 
the  supreme  and  district  courts.  Till 
the  present  case,  no  conflict  has  arinen  on 
this  subject  between  this  court  and  the 
legislature,  because  the  praetlce  of  the 
court  has  been  to  adopt  and  ratify  the 
action  of  tbe  legislature  In  regard  to  the 
terms  ot  the  district  courts.  At  Its  session 
of  1871,  the  len^slatnre  enacted  on  this 
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subject,  aa  follows:  "The  district  cuarts, 
in  the  several  counties  ot  the  territory, 
shall  be  held  as  follows,  to-wlt:  *In  the 
coantj'  of  Plroa,  on  the  first  Mondays  of 
March  and  October  of  each  year;  In  the 
county  ol  Yuma,  on  the  third  Monday  In 
March,  and  the  first  Monday  In  November, 
of  each  year;  la  the  county  of  Tavapai, 
CD  the  third  Mondays  In  Jane  and  Novem- 
ber ot  each  year.'**  This  dlstrlbatloh  of 
the  terms  of  the  district  conrtn  was  un- 
doubtedly a  defective  execution  of  the  or- 
der of  congress,  because  it  contained  no 
limitation  to  the  sessions  of  the  court. 
It  was  just  such  legislation  as  enabled  a 
Mormon  district  Judge  to  alt  one  hun- 
dred and  twenty  days,  not  for  tne  transac- 
tion of  businesB,  bat  to  change  the  lederal 
government  an  enormous  bill  ol  expenses, 
—an  abuse,  or  rather  one  of  the  abuses, 
which  Induced  the  act  of  congress  of  1856, 
which  will  be  cited  hereafter.  The  ratify- 
ing order  of  the  supreme  court  supplied 
thiR  detect  by  imposing  the  necessary  lim- 
itation. It  was  toand,  however.  Chat  the 
Interval,  ouly  two  weeks,  between  the 
Yuma  and  Yavapai  terms  was  abso- 
lutely loo  brief  to  enabletheUnited  States 
district  attorney  to  transact  tlie  United 
States  business  at  one  ot  these  coiirts, 
and  reach  the  other  in  time  for  it  there. 
Accordingly,  the  legislature  was  invited 
to  Join  the  Judges  ot  the  supreme  court  in 
ameudfng  this  order,  not  because  these 
Judges  doubted  their  power  to  make  the 
order  alone,  but  to  avoid  every  appear- 
(uice  of  disrespect  towards  the  legislature, 
and  all  poselbility  ot  exception,  such  as 
has  been  talien  In  the  present  case.  The 
legislature  refused  to  act,  and  the  Judges 
of  the  supreme  court,  not  doubting  their 
authority,  made  and  promulgated  the  fol- 
lowing order:  "Order  of  the  supreme 
court  of  Arizona.  Until  the  furtber  order 
uf  this  court,  the  terms  of  the  district 
courts  of  the  several  districts  ot  the  terri- 
tory of  Arizona  shall,  respectively,  com- 
mence at  the  times  hereurter  mentioned, 
and  shall  continue  so  long  as  may  be  nec- 
essary to  transact  the  business  before 
the  respective  courts,  and  no  longer:  In 
the  first  district,  on  the  first  Monday  in 
March,  and  the  first  Monday  in  October; 
in  the  second  district,  on  the  first  Monday 
in  April,  and  the  first  Monday  In  Decem- 
ber; and  In  the  third  district,  on  the  first 
Monday  In  June,  and  first  Monday  in  No- 
vember. By  order  of  the  court,  February 
11, 1873.  [Signed]  John  Titus,  C.  J.  C. 
A.  Tweed,  Asso.  Justice.  Db  Forest 
PoKTER,  Asso.  Justice."  In  the  order 
thus  made,  this  court  imposed  upon  the 
terms  the  only  limit  practicable  In  the 
case;  that  Is,  the  whole  of  the  two  peri- 
ods between  the  commeDcements  of  the 
respective  terms.  The  court  limited  the 
sessions  of  the  respective  district  courts 
to  the  time  necessary  to  transact  the  busi- 
ness before  the  respective  courts.  The 
changes  thus  made  in  the  terms  of  the  re- 
spective courts  were  Imperatively  neces- 
saryfor  the  transaction ofthejudiclul  busf- 
ness  ot  this  territory.  The  session  and 
term  ot  the  district  court  of  the  third  ju- 
dicial district,  and  In  and  to  which  the  ex- 
ception of  the  present  case  was  taken, 
was  the  semi-annual  term  fur  both  federal 


and  territorial  business,  and   for  the 

whole  district,  with  Juries,  grand  and 
petit,  called  from  all  parts  of  snch  district. 

The  authority  of  this  caurt  to  make  the 
order  In  question  is  derived  frora  Act 
Cong.  Aug.  16,  1836,  (11  St.  at  Large,  p. 
49,)  which  is  as  follows:  "See.  5.  That  the 
Judges  ot  the  supreme  court  In  each  of  the 
terrltoriefl.  or  a  majority  of  them,  shall, 
•when  assembled  In  their  respective  seats 
of  government,  fix  and  appoint  the  several 
times  and  places  of  holding  the  several 
courts  In  their  respective  districts,  and 
limit  the  duration  ot  the  terms  thereof: 
provided,  that  the  said  courts  shall  not  be 
held  at  more  than  three  places  in  any  one 
territory:  and  provided,  further,  that  the 
Judge  or  Judges  holding  such  courts  shall 
adjourn  the  same,  without  day,  at  any 
time  before  the  expiration  of  such  terms, 
whenever,  In  his  or  their  opinion,  the  far- 
ther continuance  thereof  Is  not  necessary. " 
A  brief  reference  to  the  character  and  his- 
tory of  theact  of  which  thesectlon  cited  is 
part  win  show  that  it  is  fundamental  to 
all  the  territories,  remains  uurepealed,  and 
win  probably  so  continue  till  the  last  ter- 
ritory shall  take  Its  place  in  the  galaxy  of 
states.  This  act  consists  of  15  sections, 
and  its  title  showsitscomprehenslve  char- 
acter,— "An  act  to  amend  the  acts  regulat- 
ing the  fees,  costs,  and  other  Judicial  ex- 
penses of  the  government,  In  the  states, 
territories,  and  District  of  (?olamblB,  and 
for  other  purposes.**  No  part  of  this  act 
appears  to  have  been  repealed,  certainly 
not  the  provision  applicable  to  the  pres- 
ent case,  as  appears  by  the  large  volaroe 
ot  our  new  Federal  Code.  §  1920,  recently 
published.  The  history  of  thin  act  is  une 
of  much  Interest.  Before  and  at  the  time 
of  its  paasage,  considerable  dissatisfaction 
had  existed,  in  most  if  not  all  the  terri- 
tories, with  the  operations  of  the  federal 
government.  "Territorial  sovereignty" 
was  announced  as  a  favorite  dogma  ot 
a  certain  school  of  active  politicians.  In 
Kansas  and  Utah,  organized  resistance, 
more  or  less  flagrant,  was  made  to  the 
federal  offlcers.  especially  the  Judges  of  the 
district  courts.  The  president  ol  the  Unit- 
ed States,  daring  the  session  otcongnfss 
by  which  this  actwus  passed,  in  hi8"Proc- 
lamatlon  respecting  disturbances  In  Kan- 
sas," (11  St.  at  Large,  p.  791,)  uses  this 
language,  in  respect  to  the  territory  of 
Kansas:  "It  appearing  that  combinations 
have  been  formed  therein  to  resist  the  ex- 
ecution ot  the  territorial  laws,  and  thos, 
In  effect,  subvert  by  violence  all  present 
constitutional  and  legal  authority,"  etc. 
Part  of  this  system  was  to  intimidate  or 
embarrass  the  federal  Judges,  and  thus 
prevent  their  administration.  In  Utah, 
the  state  ot  society  was,  if  possible,  worse 
than  in  Kansas.  Two  years  later.  It  there 
culminated  In  armed  rebellion,  so  that  the 
president  ot  tlie  United  States,  in  his  proc- 
lamation respecting  the  rebellion  and  Mop* 
mon  troubles  in  the  territory  ot  Utah,  (Id. 
p.  796,)  employs,  among  other  topics,  this 
language:  "Judges  have  been  violently 
inlerrupted  in  the  performance  of  their 
functions,  and  the  records  of  the  conrts 
have  been  seized,  and  either  destroyed 
or  concealed.**  There,  as  In  Kansas,  the 
legislature  embarrassed  the  federal  Judges 
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not  of  Mormon  faltb  by  denylDg  tbom  all 
legal  aid,  such  as  retasing  to  fix  the  timeB 
and  places  of  their  eesslone.  It  was  this 
last  practice  which  Induced  the  act  of  1S5G, 
above  cited,  enabling  the  federal  judges  to 
fix  their  own  terniH.  Enormous  expenses 
were  accumulated  against  chefederal  gov- 
emment  by  all  In  Utah  whom  the  Mormons 
could  control.  This  led  to  the  severe  sys- 
tent  of  accounting  provided  lor  In  the  act 
under  consideration. 

Careful  consideration  of  section  6  of  the 
act  of  1856.  above  cited,  shows  that  it  in- 
tended to  enable  tbe  United  States  Judges 
Id  the  territories  tu  appoint  the  terms  of 
their  own"  district  courts,  independently  of 
legislative  control.  No  respectable  au- 
thority, it  Is  submitted,  has  been,  or  can 
be,  cited  which  conflicts  with  this  conclu- 
sion. Tbe  opinion  uf  Judge  Conliling  cer- 
tainly does  not.  His  treatise  was  written 
8  years  before  tbe  organicact  of  New  Mex- 
ico was  pasaedijand  20  years  before  Ari- 
sonawas  organized.  Commentlngon  this 
topic  In  his  treatise,  (page  201,)  be  says: 
"But,  by  a  general  act  of  August  16, 1K56. 
c.  124,  (11  St.  at  Large,  p.  49,)  the  judges 
of  the  supreme  conrt  of  the  several  terri- 
tories are  required"— this  is  hta  own  lan- 
guage—to do  what?  "When  assembled 
at  their  respective  seats  of  government, 
tu  fix  and  appoint  tbe  several  times  and 
places  of  holding  tbe  several  courts  In 
theirrespectlve districts. "etc.  Th^leamed 
commentator  has  misquoted  the  law  un- 
der conslderRtlon,  but  he  has  not  so  far 
mlstalien  as  to  deny  Its  true  operation; 
for  he  not  only  concedes  to  the  judges  of 
the  territorial  supreme  courts  the  author^ 
Ity  to  fix  the  terms  of  their  respective  dis- 
trict courts,  but  declares  they  are  re- 
quired to  do  so.  The  act  of  June  14, 1858, 
(11  St.  at  Large,  p.  366,)  furnislies  no  rule  tor 
the  conHtructton  of  theact  of  1S56,  already 
cited.  It  is  perfectly  apparent  that,  were 
the  authority  jciven  the  federal  judges  to 
fix  the  times  and  places,  or  either,  of  hold- 
ing the  county  courts,  without  anything 
more,  such  grant  of  authority  would  be 
futile.  The  judges  would  have  no  means 
of  paying  theexpenses  of  these  courts,  and 
the  Dnited  States  refuseto  pay  them.  Con- 
gress did  not  Intend  to  confer  on  the  fed- 
era.1  judges  of  the  territories  the  authurlty 
to  appoint  county  courts,  while  with- 
holding from  them  the  means  of  its  execu- 
tion. It  has  wisely  left  the  authority  of 
fixing  the  county  courts  to  the  territo- 
ries, or  the  counties  themselves,  by  which 
the  expenses  are  to  be  paid.  This  was  ob- 
viously tbe  intention  of  congress  In  mak- 
ing this  difference  between  these  statutes, 
and  not  "lorgetfulness"  of  tbe  act  of  1S56. 
The  case  of  Klopter  v.  Keller,  I  Colo.  410. 
Is  no  authority  In  this  case.  It  was  tried 
at  a  special  county  court.iu  which  the  act 
of  1856  cnuld  not  legitimately  come  In 
question.  It  presents,  therefore,  the  case 
of  a  mere  oWfer  dictum,  decided  under  a 
Colorado  statute,  pfliised  in  accordance 
with  the  organic  law  of  that  territory 
framed  In  1861.  Chief  Justice  Hali.btt, 
who  announced  this  dictum,  based  It  on 
the  fact  that  the  enabling  power  of  con- 
gress in  the  organic  law  of  Colorado,  and 
the  territorial  statute  passed  under  It, 
were  both  subsequent  to  tbe  congression- 


al act  of  1856.  Our  organic  law,  on  the 
contrary.  Is  six  years  prior  to  the  act  of 
1856.  The  cascscited  In  the  case  above  en- 
titled are  not  more  applicable  to  the 
courts  of  this  territory  than  the  principal 
one.  Dunpby  v.  Klelnsmltb,  11  Wall.  610, 
Is  more  applicable  to  tbe  casein  contro- 
versy than  the  opinion  cited  In  argument 
from  Conkting,  or  that  of  Klopfer  v.  Kel- 
ler, from  1  Colo.  410.  In  that  case,  the 
power  of  a  Montana  court  to  try  anequlty 
case  by  Jury  was  absolutely  denied,  and 
the  legitimacy  of  a  jury  of  nine  was  seri- 
ously questioned  by  the  supreme  court  of 
the  United  States,  with  all  the  power  a 
territorial  legislature  can  confer.  This 
case  shows  that  the  powers  conferred  by 
congress  on  the  United  States  courts  in 
the  territories  are  not  to  be  impaired  by 
territorial  legislation.  Tbe  supremejudges 
of  this  territory,  therefore,  had  the  power 
to  appoint  the  regular  terms  of  the  dis- 
trict courts  lor  each  ot  the  several  entire 
districts:  and  this  exception  to  the  con- 
trary is  overruled. 

Tbe  error  first  assigned  on  tbe  brief  of 
appellants'  counsel,  and  the  one  next  to 
be  considered.  Is  as  follows:  "(1)  The 
court  erred  In  charging  the  jury  that.  If  de- 
fendant had  been  In  possession  of  the  said 
property  five  years,  plaintiffs  must  fall  in 
this  action. "  To  this  tbe  appellants*  coun- 
sel adds:  "The  owners  of  the  property  In 
question  were  tenants  In  common  of  the 
ditch  and  water-right,  the  possession  ot 
one  being  the  possession  of  all. "  The  lat- 
ter statement  is  certainly  true,  and  It  is 
an  abandonment  of  this  exception.  This 
unity  ol  possession,  which  makes  the  de> 
fendant  a  tenant  In  common  with  the 
plaintiffs,  protects  him  from  all  disturb- 
ance by  them,  or  either  of  them.  Ho  can 
call  upon  them  to  account  for  any  Inva- 
sion ot  his  rights,  and  his  unity  of  posses- 
sion can  only  be  dissolved  by  proceedings 
in  partition,  or  by  amicable  agreement. 
If  this  Is  not  so,  then,  from  all  that  ap- 
pears In  the  present  case,  tbn  five  years 
and  some  mouths  wblcb  elapsed  between 
the  defendant's  entry  upon  the  enjoyment 
of  the  water-rlgbt  In  March,  1867,  and  the 
Institution  of  this  suit  In  August,  1872. 
must  bar  the  plaintiffs'  recovery.  Comp. 
Laws,  p.  8Sl,  §8.  From  all  that  appears 
In  the  present  case,  therefore,  the  defend- 
ant is  entitled  to  the  protection  which  is 
due  to  a  tenant  In  common,  or  to  tbe  stat- 
ute of  limitations,  and.  In  either  event, 
this  exception  must  be.  and  is.  overruled. 
-Tlienext  exception  Is  as  follows:  "(21 
The  court  erred  in  rejecting  the  evidence 
oHered  by  plaintiffH  of  n  meeting  held  by 
Banghart,  Brown,  and  Postle  in  which  tho 
two  former  refused  to  let  defendant  have 
any  of  tbe  water  claimed  by  them;  that 
Postle  said  he  would  let  him  have  some  of 
his;  and  that  there  was  no  other  unUer- 
standiug  between  the  parties."  No  legal 
right  of  the  plaintiffs  was  Infringed  by  tho 
rejecUon  of  this  evuieuce.  The  defendant 
wan  not  present  at  this  meeting,  either 
peraorialiy  or  by  representation.  The  dec- 
larations ot  the  persons  present,  whether 
confined  Co  the  parties  themselves  or  com- 
municated to  the  defendant,  could  nut 
affect  his  legal  rights,  unless  It  should  ap- 
pear that  he,  iu  some  way » accepted  or  as- 
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MDted  to  theu.  It  does  Dot  appv»r  that 
his  acceptance  or  aBseut  was  showD,  or 
proposed  to  be  shown.  This  exception  la 
therefore  overraled. 

The  third  exception  Is  as  foUowB :  "  (3) 
The  court  erred  in  refusing  to  give  the 
third  instruction  asked  for  by  pluintiffH' 
counsel :  *  That  defendant,  having  as- 
serted a  right  under  tlie  deed  of  Deffrallo, 
is  bound  by  It,  and  that  the  statute  of 
limitations  does  not  begin  to  run  until  he 
claims  under  the  right  now  set  up  by  him.'" 
It  does  not  clearly  appear,  either  from  the 
record  or  the  argument  upon  it.  what  is 
meant  by  this  exception.  To  be  at  all 
available  for  the  plaintiffs.  It  must  t>e 
found  to  refer  to  some  portion  of  the 
evidence  In  the  case.  The  only  portion  of 
the  evidence  in  the  case,  to  which  this  ex- 
ception appears  to  be  responsive,  is  de- 
fendant's allegation  that,  "early  In  1807. 
Brown  offered  him  a  ranch  in  Chino  val- 
ley, as  an  Inducement  for  him  to  bring  his 
family,  and  settle  there.**  This  seems  to 
be  that  which  this  exception  describee  as 
"  the  right  now  Bet  up  by  hlra."  The  ex- 
ception assumes  that  this  Is, in  some  way,, 
fatally  conflicting  with  the  "defendant's 
having  asserted  a  right  under  the  deeds  of 
Degrallo,"  and  that  this  severed  the  ten- 
ancy Id  common,  which  Is  asserted  by  the 
plaintiffs'  first  exception,  and  formed  an 
era  In  the  case  which  put  the  statute  of 
limitations  In  active  operation.  Such, 
however.  Is  not  the  legal  effect  of  this  tes- 
timony. There  is  really  no  conflict  in  the 
defendant's  claiming  at  one  time  under 
Degrallo's  deed,  and.  at  another,  nndcr 
Brown's  promise.  They  are  parts  of  one 
complex  transaction,  In  which  the  deed 
appears  as  the  fnlflllment  of  the  promise 
previously  made.  The  defendant  might, 
at  one  time,  assert  that  Brown's  promise 
was  the  consideration  which  actuated 
him ;  at  another,  the  $500  mentioned  In 
Degrallo's  deed  ;  at  another,  the  deed  it- 
self; and  at  other  times,  any  two  of  these, 
or  all  three  of  them  together;  and  yet,  by 
these,  he  would  forfeit  nn  legal  right,  and 
Incur  no  legal  huard.  The  defendant,  in 
his  conversations  on  this  subject  with 
Brown  himself,  or  with  Brown's  gran- 
tees,  would  naturally  refer  to  Brown's 
promise,  wltli  strangers,  to  Degrallo's 
deed ;  and,  in  stating  the  cost  of  his  ranch 
and  water-right  to  anybody,  he  might 
allege  the  f 500  mentioned  In  the  deed,  by 
which  he  and  his  must  expect  to  bold 
tbem.  and  be  guilty  of  no  breach  of  legal 
or  moral  truth,  and  inicar  no  forfeiture 
or  hazard.  No  error  appears  Intbecharge 
thus  excepted  to,  and  the  exception  roust 
be  overruled. 

The  fourth  exception  le  as  follows :  **  (4) 
The  court  erred  In  Its  charge  to  the  Jury 
that  plaintiffs  were  estopped  by  the  dec- 
larations of  Brown. "  The  exception  does 
not  fully  state  the  charge  of  the  Judge 
upon  the  trial  of  this  caHC,  nor  the  evi- 
dence to  which  it  refers.  The  charge  was 
this:  ''Again,  If  Brown  did  reprcHent  to 
defendant,  while  he,  Brown,  was  In  pos- 
session of  the  property  now  claimed  by 
the  plaintiffs,  that  one-fourth  of  the  water 
flowing  in  the  ditch  was  the  property  of 
Degrallo.  and  used  the  inducements  al- 
leged to  induce  the  defendant  to  go  there. 


and  settle,  and  defendant,  relying  on  bUi 
representation,  did  bo  go  to  that  valley, 
and  enter  upon  the  posseBslon  of  the 
ranch  and  water  right,  under  and  by  vir- 
tue of  any  alleged  purchase  or  agreement 
by  Brown,  or  Brown  and  Postte,  from  or 
with  Degrallo,  these  plaintiffs  arc  es- 
topped, an  Brown  himself  would  be,  if  he 
were  the  plalnUfr  In  this  action,  from  de- 
nying such  right  of  defendant  to  one- 
fourth  Interest  in  the  water-right  forever 
after, — tind  this,  if  Degrallo  never  had 
any  rightorlnterest  In  the  property  what- 
ever, or  IT  there  was  no  such  man  in  be- 
ing." The  whole  of  this  exception  must 
be  taken  together  with  tlie  evidence  to 
which  it  refers.inestlroatlnglts legal  effect 
In  this  case.  On  recurring  to  the  testi- 
mony, we  find  that  the  defendant  took 
possession  of  his  ranch,  and  one-fourtb 
of  the  water  now  in  controversy.  In 
March,  1S67,  and  has  ever  since  used  and 
enjoyed  both, and  thatthedeed  of  Degrallo 
to  defendant  was  recorded  April  1 1, 1S67. 
^  Brown's  deed  to  Schneider  Is  da  ted  Novem- 
ber, 1867 ;  Schneider's  deed  to  Campbell,  one 
of  the  plaintiffs,  and  Bulfum,  is  dated  Au- 
gust, 1868;  and  Campbell's  deed  toBkker, 
the  other  plaintiff,  is  dated  Marcli.  1872. 
The  only  principle  upon  which  Brown's 
grantees,  the  present  plaintiffs,  can  deny 
the  binding  effect  upon  them  of  Brown's 
declarations  concerning  the  water  to  the 
defendant  would  be  that  they  bad  no  no- 
tice of  them.  In  respect  to  this,  the  pre- 
sumption of  law  is  that  Campbell  and 
Bakt-r  exercised  ordinary  diligence  In  as- 
certaining the  conditions  and  relations 
theirrani-h  a  t  the  time  they  took  possession 
of  it  in  November,  1867,  and  In  March.  1K72. 
The  law  requires  of  them  ordinary  dili- 
gence, in  all  such  matters  as  this  water 
controversy.  In  which  others  are  con- 
cerned. Vi/fil&ntibas  non  dormientibus 
subservit  lex.  The  law  will  haitlly  take 
from  the  defendant  his  ditch  water,  and 
give  it  to  the  plaintiffs,  in  pity  or  ap- 
proval of  thetr  self-imposed  Ignorance  at 
the  time  they  purchaised  their  present 
ranch.  The  evidence  shows  that.  If  they 
then  made  the  ordinary  etforts  to  learn 
the  extent  of  their  water-rights,  they 
found  the  defendant  in  poBsesslon  and  in 
enjoyment  of  the  one-fourth  of  the  wa- 
ter now  In  controversy,  his  deed  of  record 
for  the  ranch  he  occupied  and  farmed,  and 
the  public  repute  of  the  locality  conceding 
the  defendant's  right  to  the  water  of 
which  the  plaintiffs  now  seek  to  deprive 
him.  The  evidence  shows  that  John  Q, 
Campbell,  one  of  the  plaintiffs  In  thlB  case, 
made  his  tenant,  D.B.  Poland,  understand 
that  the  defendant  owneil  the  one-fourth 
of  the  water  at  the  time  of  their  engage- 
ment in  1868.  It  is  somewhat  significant 
that  In  Brown's  deed  to  Schneider,  ot 
November  5, 1868.  for  the  ranch  which  the 
plaintiffs  now  claim,  there  is  no  mention 
of  any  ditch  or  water-right  whatever,  and 
that  the  quantity  Is  not  stated  in  any  of 
the  Bubeeguent  deeds  for  the  same  prop- 
erty. If  this  court  had  any  doubt  of  the 
cunciusion  above  stated,  the  defendant's 
right  could  be  maintained  on  the  ground 
oi  parol  license.  It  has  noue,  however, 
and  this  exception  must  l>e,  and  la.  ove^ 
ruled. 
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Tbff  fifth  and  lait  cseeptlon  In  as  tol- 
town:  "(5)  The  court  erred  InltscbarKe 
to  the  Jnry  that  there  muat  be  a  prepoo- 
deranee  of  evidence  lo  favor  of  piaintins 
to  entitle  them  to  recover.  *  The  proposi- 
tion thoa  excepted  to  would  seem  so  ax- 
iomatic as  to  d^T  either  question  or  dle- 
cuRslou.  It,  In  any  case,  the  evidence 
should  be  eqnal  on  one  side  and  on  the 
other,  bow  could  the  jury  find  a  verdict  at 
all?  The  Jury  -would  be  compelled  to 
aKree  to  disasree  In  such  a  case,  and  thue 
the  trial  would  fall.  In  cases  such  aM  this. 
If  they  actually  do  occur.  It  Is  tlie  hlRhest 
duty  of  the  jury  to  dlsaKree.  To  enable  a 
Jury,  therefore,  to  find  a  verdict  at  all,  in 
any  case  in  which  there  Is  conflict  of  testi- 
mony, there  muat  be  a  preponderance  of 
evidence  lo  favor  of  one  side,  and  the  Jury 
must  find  It  as  a  condltipu  precedent  to 
the  rendition  of  thetr  verdict.  That  the 
]ud^  thus  stated  a  truism  to  the  jury  on 
the  trial  of  this  case  Is  no  matter  of  aue- 
cemlttl  exception,  and  this  exception  Is 
accordingly  overruled. 

The  exceptions  of  the  appellants  thus  all 
fall,  and  there  la  nothInK  eise  in  the  record 
to  show  why  the  judgment  in  this  case 
should  not  be  affirmed.  This  conclusion, 
it  Is  submitted,  if  there  were  any  doubt  of 
its  legality,  could  be  sustained  on  the  evi- 
dence which  the  case  presents  of  a  parol 
license  to  the  defendant  of  the  warter-iiKht 
in  coatroreray.  And  the  same  conclusion 
Is  reached  by  another  most  simple  process 
of  investlKatlon.  It  was  found  aa  a  pre- 
sumption of  fact  tn  the  statement  of  this 
case  tliat  the  defendant  was  located  bleb- 
er  up  on  the  ditch,  and  nearer  the  source 
of  water  supply,  titan  the  plaintiffs ;  and 
also,  as  another  presumption  of  fact,  that 
bis  location  was  therefore  older  tlian 
theirs.  By  a  very  simple  deduction,  the 
l^al  conclusion  therefore  Is,  prior  Id  tem- 
pore potior  in  Jure,  In  the  absence  of  all 
sufficient  evidence  to  the  contrary,  that 
the  defendant's  right  Is  better  than  the 
plaintiff's.  The  Judgmmt  of  the  court  be- 
low in  the  presemt  case  Is  thwriore  hereby 
affirmed. 

Tweed,  J.,  concurs. 


(ST  Cal.  424) 

JoTOB  V.  Wmo  Tbt  Lunq.  (No.  1S,687.) 
(9upmn«  Court     CoIVomia.  Jan.  fi,  1891.) 

BqUITABLB  AriSIOSmiT— VSBBAL  AOCBRAHCB. 

An  order  drawn  by  a  creditor  on  bis  debtur 
for  the  whole  amount  of  the  indebtedness  operates 
as  an  equitable  assignment  of  the  debt  to  the 

Syee,  and  a  verbal  acceptance  ot  the  order  by 
e  debtor  is  valid. 

Department  1.  Appeal  from  superior 
court,  Lob  Angeles  county;  Wiluah  P. 
Wadr,  Jndge. 

L.  F.  Fisher  and  V.  C.  StepADa,  for  ap- 
pellant.  It.  Dunnifcan,  for  respondmt. 

De  Haven,  J.  The  flndlUKs  show  that 
Wing  Yet  LnoR  was  on  March  27,  1888,  in- 
debted to  the  firm  of  Joyce  &  Duncan  in 
the  sum  ol  $648.W,  and  that  Arm  being 
also  indebted  to  the  respondent  In  the 
same  amount,  they  upon  tliat  day  gave 
an  order  requesting  the  appellant  to  pay 
respondent  the  sum  of  964'A.30.  Said  order 
was  accepted  by  appellant  and  he  paid 
T^.no.9— 36 


thereon  the  sum  of  $800.  Judgment  war 
rendered  agalnetappellant  for  the  lialance 
of  $348.30,  and  his  motion  for  n  new  trial 
denied.  Appellant's  acceptance  ot  the  or- 
der drawn  against  him  by  the  firm  ot 
Joyce  A  Duncan  whs  only  verbal,  and 
upon  the  trial  he  objected  to  the  admis- 
sion of  the  evidence  showing  such  verbal 
acceptance,  and  also  to  the  Introduction 
of  the  order  itself,  upon  the  ground  that 
such  acceptance,  not  being  In  writing,  was 
not  blmiing,  and  that  the  order  Itselt  was 
Incompetent  without  a  written  accept- 
ance, and  these  objections  being  overruled 
are  assigned  as  error.  Tlie  court  did  not 
err  in  overruling  appellant's  objection  to 
this  evidence.  Wheatley  v.  Strobe.  12  Oal. 
02.  The  evidence  Is  sufficient  to  support 
the  flndittge.  and  we  find  no  error  in  the 
record.  Judgment  and  order  affirmed. 

We  concur:  QABOUTTBtJ.;  Fatebson,  J. 


  (W  Cal.  4a) 

Caupbeu,  t.  TaoUAS.   (Ko.  13,891.j 
(Supreme  Court  of  California.   Jan.  A,  189L) 

R&U.-BSTATB  AOBNTS— COMUISSION. 

Defendant,  havins  only  possessory  title  to  a 
reservoir  dam  site,  appointed  plaintiff  bis  agent 
to  sell  It,  informing  him  that  he  wonld  get  the 
legal  title,  and  agreeing  that  plainUfl  should  have 
a  certain  amoaot  If  be  effected  a  sale  to  be  ap- 
proved by  defeadant,  or  if  defendant  made  s  sale 
withoat  consulting  plaintiff.  Thereafter  defend- 
ant obtained  the  legal  title,  and  sold  the  prcperty. 
Held,  that  plaintiff  was  entitled  to  the  smoiuit 
provided  by  bis  costraot 

Department  2.  Appeal  from  superior 
court.  Los  Angles  county;  John  B,  Ait^ 
KEN.  Judge. 

Waters  A  Qird,  for  appellant.  E.  E. 
Rowett  and  Purls  it  Fox,1ot  respondent. 

McFarland,  J.  This  Is  an  action  to  re- 
cover two-flf tiis  of  the  amount  for  which 
certain  property  was  uuld  by  defendant. 
The  court  gave  Judgment  for  plaintiff  lor 
$1,860.80,  and  defendant  appeals.  The  de* 
fradant  and  other  persons  entered  Into  a 
written  contract  with  plaintiff  by  wblch 
plaintiff  was  appointed  their  ugent  to  ne- 
gotiate a  sale  -of  a  certain  reservoir  dam 
site,  situated  on  the  San  Jacinto  river  In 
San  Diego  county,  and  which  they  agreed 
that  if  plaintiff  effected  a  sale  to  be  ap- 
proved by  them,  they  would  give  him  two- 
fifths  of  the  purchase  price,  and  that  If 
they.tbemselves.madea  sale  without  con- 
sulting plaintiff,  he  was  to  have  the  same 
percentage  as  though  he  had  effected  the 
sale.  While  this  contract  was  still  in 
force,  and  plaintiff  was  still  thetr  agent, 
they  effected  a  sate  without  consulting 
hlui,  and,  on  that  sale,  defendant  received 
property  of  the  value  of  $4,627,  for  two- 
flftbs  of  which  the  Judgment  was  rendered. 
At  the  trial,  a  great  many  exceptions 
were  taken  which  are  not  referred  to  In 
appellant's  brief,  and  which  do  not  seem 
to  present  any  material  error.  The  real 
point  Insisted  on  by  appellant  Is  that  the 
property  sold  was  not  the  property  men- 
tioned in  the  contract.  The  facte  on 
which  this  point  rests  are  these:  At  the 
time  of  the  contract  defendant  did  not 
have  the  legal  title  to  the  reservoir  dam 
site,  but  only  a  possessory  title.  Ha  had 
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posted  notlccB  claiming  the  Bite,  and  also 
certain  water-rights,  and  clalnKHl  to  be  In 
posseesion.  This  site  was  on  eectfon  7, 
and  was  consequently  railroad  land.  He 
told  plaintlH  that  be  bad  made  arrange- 
ments with  the  railroad  Innd  agent,  and 
that  as  soon  as  the  land  was  graded  and 
In  the  market,  be  would  get  title  from  the 
railroad  company.  Afterwards  such  title 
was  procured,  and  although  in  the  sale 
the  property  was  described  as  so  mtich 
Innd,  It  was  tlie  same  land  that  consti- 
tuted the  reservoir  dam  site  described  in 
the  contract,  and  was  boucht  by  the  pur- 
chasers, JudBon,  Potts,  and  Mayberry,  for 
the  express  purpose  of  a  reservoir  dam 
site,  for  which  purpose  It  was  mainly  val- 
uable. The  facts,  therefore,  that  a  better 
title  was  procured  after  the  making  of  the 
contract,  and  that  the  property  was  de- 
scribed in  the  sale  as  land,  do  nut  defeat 
the  contract.  It  Is  clear  thattlie  property 
mentioned  in  the  contract,  nnd  the  prop- 
erty kuIiI.  was  the  same.  Judgment  and 
order  denying  a  new  trial  affirmed. 

We  concur:    Sharpstbin,  J.;  Thobn- 

TON,  J. 


(8V  Cal.  345)  — ^— — 

KYAS  T.  FtTZOBRALD.     (No.  12,902.) 
(Supreme  Court  of  California.   Jan.  8,  1891.) 

CLiUH  add  DbLIVEHT— VrKDICT— JniWMBNT— Uk- 
OBBTAINTT— -DaHAOKS. 

1.  In  an  action  of  claim  and  delivery,  a  ver- 
dict for  plaintiff  for  the  possession  ot  the  prop- 
erty, or  Its  value,  is  good,  under  Ck>de  Civil  i'roc 
Cal.  ^  637,  prescribiag  what  the  verdict  shall 
oOQtam,  but  not  requiring  that  there  shall  be  any 
findings  as  to  delivery. 

8.  In  an  action  of  claim  and  delivery  against 
a  constable  for  property  taken  on  execution, 
where  damages  are  claimed  for  both  the  taking 
and  the  deteutioD,  a  verdict  fordamages  In  a  cer- 
tain sum  is  good,  though  it  does  not  specify 
whether  the  damages  are  for  the  taking,  or  the 
detention,  or  for  both. 

8.  An  objection  to  the  form  of  the  verdict,  in 
that  It  omits  to  state  whether  the  damagr^  riven 
are  for  the  taking,  or  the  detention,  or  ii.  ooth, 
cannot  be  urged  for  the  first  time  on  appeul. 

4.  Where  the  verdict  and  Judgment  for  plain- 
tiff for  part  of  the  property  are  silent  as  to  the 
balance,  and  defendant  in  hl^  answer  asks  for 
the  return  of  the  property,  which  from  the  reo- 
ord  appears  to  be  in  plaintiff's  possession,  the 
Judgment  will  be  so  modified  as  to  require  plain- 
tiff to  return  to  defendant  that  part  as  to  which 
the  vordlct  and  Judgment  ara  silent. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Alameda 

county. 

6'.  IK  Lankan,  for  appellant.  D.M.f^n- 

Dor,  for  respondent. 

FnoTE,  C.  This  action  of  claim  and 
delivery  was  for  the  recovery  of  the  pos- 
session ot  certain  horses  and  colts  and 
two  mowers,  or  their  value,  and  damages 
for  their  taking  and  detention.  The  de- 
fendant admits thetaklng  of  the  property, 
as  a  constable,  under  a  writ  of  execution 
on  a  Judgment  against  Jeremiah  Ryan, 
the  asslguee  of  the  plaintiff.  The  cause 
was  tried  by  a  Jury,  who  returned  this 
verdict:  "  We,  the  jury  In  the  above-enti- 
tled cause,  find  for  the  plaintiff  the  posses- 
sion of  thefollowing  property:  Thehorses 
and  colts  described  in  the  complaint,  or 
their  value,  the  sum  ot  fl,225,  with  dam- 
ages in  the  sum  of  $48.65. "  Upon  that  ver- 


dict a  Judgment  wot  rendered  for  ttaa 

plaintiff  that  he  have  and  receive  posses- 
sion of  the  property  mentioned  in  the  ver- 
dict, specifying  It,  "or  for  the  sum  of  fl.- 
225.  the  value  thereof.  In  case  a  delivery 
thereof  cannot  be  had,  and  In  case  a 
livery  of  any  portion  thereof  cannot  b« 
bad,  then  for  the  value  of  such  portion  ot 
said  property,  together  with  $48.53  dam- 
ages, and  tor  costs  taxed  at  $39.50. " 
From  this  Judgment,  an  appeal  Is  taken 
on  the  Judgment  roll,  and  the  appellant 
claims  a  reversai  thereof,  because:  "The 
verdict  Is  uncertain  In  this:  It  does  not 
provide  for  a  delivery  of  the  property  to 
thn  plaintiff.  It  delivery  can  be  had,  and 
does  not,  nor  does  the  Judgment*  state 
for  what  the  damages  are  given.  The 
complaint  clalths  damages  tor  taking  aa 
well  as  for  detention.  Damages  for  de- 
tention only  are  permitted,  and.  so  far  as 
appears,  the  damages  may  have  been 
a  w.irdpd  for  the  taking  only. "  It  waa  tin- 
necessary  that  the  verdict  should  have 
providetl  for  any  delivery  of  the  property, 
if  such  could  be  had.  When  the  Jury  found 
the  right  of  possession  to  be  in  the  plain- 
tiff, then  the  conclusion  of  law  followed, 
as  provided  In  section  667  of  the  Code  of 
Civil  Procedure,  that  he  was  entitled  to 
delivery.  If  It  could  be  had,  and,  it  not.  to 
the  value  of  the  property  aa  found  by  the 
Jury  In  the  alternative.  This  the  Judg- 
ment must  contain,  but  not  the  verdict; 
for,  as  to  the  Judgment,  the  form  of  it 
must  be  as  provided  In  the  section  of  the 
Code  of  Civil  Procedure  supra,  but  section 
627  of  the  same  Code,  which  prescribes 
what  the  verdict  of  the  Jury  sliail  con- 
tain, requires  no  finding  as  to  delivery  at 
all. 

As  to  the  second  matter  of  objection, 
that  in  reference  to  the  uncertainty  of  the 
verdict  for  damages,  whether  it  is  given 
for  taking  or  detention,  it  may  be  said: 
That  In  an  action  of  the  kind  In  hand, 
damages  may  be  claimed  and  recovered 
for  both  taking  and  detention.  Arzaga 
V.  Vlllalba,  24  Pac.  Rep.  656.  And  the  ver^ 
diet  being  fur  a  sum  certain  for  damages, 
not  specifying  which  kind,  will  he  pre- 
sumed to  cover  both  grounds  alleged  for 
damage.  Again,  the  objection  going  to 
the  fitrm  ot  the  verdict  should  have  been 
taken  In  the  court  below,  and  It  Is  too 
late  to  urge  It  here.  Campbell  v.  Jones, 
41  Cal.  515. 

It  Is  urged  further  that,  because  the  Jury 
found  for  the  plaintiff  for  the  possession 
of  a  part  of  the  projierty  only,  and  aH  to 
the  balance  their  verdict  was  silent,  that 
a  Judgment  based  thereon  is  void,  as  not 
responsive  to  the  isKue  raised  by  the  plead- 
ings,—that  Is,  the  right  of  possession  <rf 
the  whole  of  the  property  sued  for.  Con- 
ceding that,  if  such  a  verdict  had  been  ren- 
dered for  the  defendant,  it  would  have 
been  insufficient  to  support  the  judgment, 
under  the  rule  laid  down  in  Muller  t.  Jew- 
ell, 66  Cal.  216,1  yet  the  defendant  here 
does  not  allege  In  his  answer  that  the 
plaintiff  has  the  possession  of  any  of  the 
property,  but  that  an  officer  of  the  law 
has  It  under  a  writ  In  this  case.  Tbe 
plaintiff  has  only  obtained  Judgment  for 
a  part  ot  the  properly,  and  has  no  right 
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to  possession  of  the  balance.  There  1ft 
notblns  to  abonrbut  that  the  defendant 
la  entitled  thereto,  and  that  It  cannot  be 
withheld  from  him.  The  verdict  and  Judg- 
ment here  being  silent  as  to  the  balance  ot 
the  property.  It  must  be  held  that  the 
plaintiff  was  denied  anyfnrther  relief  than 
he  has  obtained »  and  be  Is  precluded  from 
any  further  Iltlf^atiun  with  the  .defendant 
as  to  this  balance.  Gray  Doueherty,  25 
Ca\.  377.  But  in  this  case  the  defendant 
has  asked  for  a  return  ot  the  property, 
and  it  does  not  appear  that  he  has  given 
bond  and  sureties,  who  have  Justified,  and 
in  that  case  It  would  hare  been  the  aher- 
IfTs  duty,  under  section  616,  Code  Civil 
Proc.,  to  have  delivered  the  proi>erty  to 
the  plaintiff,  and  It  must  be  presumed 
that  he  has  done  so.  Therefore,  since  the 
plaintiff  hannot  been  determined  by  the  ver- 
dict and  Judgment  to  be  entitled  to  this 
balance  of  theproperty,  the  Judg-ment  here 
should  be  so  modified  as  to  require  his  re- 
turn of  It  to  the  defendant,  and  in  other 
respects  the  Judgment  shoald  be  affirmed, 
and  we  so  advise. 

We  concar :  Belchbh,  C  G.  ;  Hatnb,  C. 

Pbr  OcBiAM.  Ordered  the  Judgment  be 
modified  In  accordance  with  the  views 
above  expressed,  and,  as  iy>  modified,  the 
Judgment  is  affirmed. 


(87  Cal.  867) 

CorrsT  r.  Oband  Council.  (No.  14,010.) 

(Susmame  Court  of  California.  Jan.  1, 189L) 
MAiniAinm— tertumairT  or  Btu.  or  Kxcipnoits. 

A  mondanuu  will  not  be  graoted  tc  com- 
pel a  Judge  to  settle  a  bill  of  exceptloiw,  where  it 
appears  that  counsel  for  petitioner  served  a  state- 
ment to  which  amendmeota  were  proposed,  which 
he  rejected,  and  that  then  he  «et  a  day  and  hour 
at  which  the  statement  and  amendments  would 
be  presented  to  the  ]ud^  for  settlement,  but,  by 
reawn  of  other  engagements,  failed  to  appear  at 
the  appointed  hour,  though  he  did  appear  later  In 
the  aky,  hat  did  not  then  ask  for  a  settlement  of 
the  statement,  nor  ask  the  opposing  couoael  to 
oonMnt  to  a  natament  until  two  da;a  after. 

In  bank. 

W.  F.  StaJTord,  for  petltioDer.  H.  H. 
Retd,  for  respondent. 

Paterhon,  J.  This  ta  an  application  for 
a  writ  of  mandate  to  compel  Hon.  J.  P. 
Hoge.a  Judge  ot  the  superior  court,  to  set- 
tle a  bill  of  exceptions  In  the  case  of  Coffey 
▼8.  The  Grand  Council  ot  the  Young  Men's 
Institute,  and  should  be  entitled  "Orend 
Council  vs.  Hoge,  Judge."  On  the  peti- 
tioner's own  showing,  we  tbink  It  is  not 
entitled  to  the  writ  prayed  for.  After 
Judgment  in  the  court  below  In  favor  of 
the  plaintiff,  the  defendant  In  due  time 
•erred  Its  notice  of  Intention  to  move  for 
a  new  trial,  and  proposed  statement. 
Propotied  amendments  were ser\'ed  Janu- 
ary SO.  1S90,  and  on  February  3d.  defend- 
ant served  notice  that  they  were  not  ac- 
cepted, and  that  the  proposed  statement 
and  amendments  would  be  presented  to 
the  Judge  on  February  10, 1R80,  at  10  a.  m. 
Counsel  for  the  plaintiff  appeared  before 
the  Judge  at  the  hoar  named,  but  no  one 
appeared  on  behalf  of  the  defendant,  nor 
waa  the  proper  statement  presented  until 


2  o*clork  of  the  day  named,  when'  Its  coun- 
sel went  to  the  chambers  ot  the  Judge,  and 
asked  permission  to  withdraw  the  pro- 
posed statement  end  amendments  tor  the 
purpose  ot  seeing  It  the  attorneys  for  the 
respective  parties  could  not  agree  upon  a 
settlement.  Two  days  later,  he  called  at 
the  office  of  the  plaintiff's  attorney  for  a 
voluntary  settlement,  but  the  latter  re- 
fused  to  consider  the  proposal,  claiming 
that  defendant  had  lost  the  right  to  a  set- 
tlement by  reason  ot  its  Incbes.  Thereup- 
on defendant's  couniel  incorporated  all  ot 
the  proposed  amendments  In  the  state- 
ment, and  presented  an  engrossed  copy  of 
the  same  to  the  Judge  tor  his  certificate  on 
March  11, 1800.  but  the  latter  refused  and 
still  refuses  to  sign  thesame, claiming  tliat 
he  had  lost  Jurisdiction  to  act  upon  It. 
The  petitioner  alleges  that  Its  counsel  was 
engaged  In  causes  pending  in  other  de> 
partments  of  the  superior  court,  and  for 
that  reason  overlooked  the  hour  for  which 
the  settlement  of  the  statement  bad  been 
fixed.  It  there  la  any  power  to  relieve  a 
party  from  the  eflt>ct  ot  such  an  Inadvert- 
ence. It  Is  in  the  court  below,  not  here.  The 
matter  waa  presented  to  the  Judge,  and 
the  petition  shows  that  the  petKioner 
was  given  repeated  hearings  on  Its  appli- 
cation, all  parties  being  present.  Asatated 
btfore.  It  there  :waa  any  power  anywhere 
to  relieve  the  petitioner  from  Its  d^ault, 
and  If  good  cause  could  be  shown  In  that 
behalf,  the  court  beiow  was  the  proper 
tribunal  to  determine  the  matter,  and  we 
must  assume  that  It  did  not  abuse  Its  dis- 
cretion on  the  showing  made  by  the  par- 
ties. Furthermore,  it  appears  that  coun- 
sel for  the  petitioner  did  not  ask  the  Judge 
to  nettle  the  statement  when  he  appeared 
betore  the  latter,  at  2  o'clock,  and  that  be 
did  not  leave  the  papers  with  the  Jndge, 
but  withdrew  them.  Instead  of  going  Im- 
mediately to  the  attorney  tor  the  adverse 
party,  to  see  if  a  voluntary  settlement 
could  be  had.  be  held  the  papers  tor  two 
days,  and  after  being  Informed  that  no 
settlement  could  be  made,  the  reasons  for 
which  were  given,  he  held  them  for  about 
a  month  before  any  attempt  was  made  to 
■ecure  the  certificate  ot  the  J"dge.  No  ex- 
cuse 1b  offered  for  these  delays.  Counsel 
tor  petitioner  asked  at  the  hearing  to  be 
allowed  toamend  the  petition. so  asto  set 
out  the  conversation  between  blmaelt  and 
the  Judge,  which  occurred  at  2  o*dock, 
February  lOtb,  as  fully  as  It  Is  set  out  In 
his  affidavit  In  opposition  to  the  motion 
made  In  department  1  of  this  court,  to 
dismiss  the  appeal.  If  the  petition  can  be 
amended  In  any  case  after  an  alternate 
writ  has  been  issued,  and  the  respondent 
has  appeared  and  answered  the  same,  it 
would  be  uselesB  to  allow  It  in  this  case. 
We  have  looked  into  the  affidavit  referred 
to.  and  there  Is  nothing  there  alleged 
which  would  have  any  material  bearing 
on  the  question  before  us.  No  copy  of  the 
petition  or  of  the  writ  was  served  on  the 
plain  tiff.and  respondent  has  moved  tndls- 
mlss  on  that  ground.  Rule  28  requires  the 
petitioner  to  serve  copies  on  the  party  In 
Interest.  This  would  ot  itself  be  sufflclent 
ground  for  dismissing  the  petition,  no  of* 
fer  having  been  made  to  comply  with  the 
rule.  The  demurrer  Is  sustained  without 
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leare  to  amend,  and  the  alternate  writ  la 
diaotaarged. 

Weconcar:  Wobks.J.;  SHABFSTEiir,J.; 
McFaklamd,  J. 


(87  Cal.  370) 

CoFFST  T.  Grand  Council.  (No.  14,010.) 
(fivprmno  Court  of  OaHfonOa.  Jaa.  4,  ISOL) 
AfpbaIi— Failitrb  to  Fil>  TauraCBiPT. 
Where  no  traoscript  ia  filed  on  appeal,  and 
It  ftppeaxa  that  the  Judge  below  haa  refused  to 
lettle  a  atatementi,  because  preeentad  too  late,  and 
that  a  writ  of  mandamu*  to  compel  him  to  do  so 
bai  been  denied,  the  appeal  will  M  dlamlaaed  on 
motion. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Franclaco; 

J.  P.  HoGE,  Judge. 

W.  F.  Stafford,  for  appellant.  Henry  H. 
Reid  and  O.  T,  Shuck,  lor  respondent. 

Paterbon,  J.  This  la  a  motion  to  dlB- 
mlss  tbe  appeal  for  failure  to  file  the  tran- 
script. The  certificate  of  tbe  clerk  makes 
a  prima  facie  case  In  favor  of  the  moTlng 
party,  but  appellant  claims  that  there  Is  a 
statement  on  motion  for  a  new  trial, 
which  remains  unsettled  by  the  Judge  of 
the  court  below,  and  which  he  Intends  to 
oae  on  appeal.  The  Judge  ut  the  court  be- 
low, after  repeated  hearings  on  appel- 
lant's application  to  settle  tbe  statement, 
has  refused  to  certify  to  it  on  tbe  ground 
that  it  has  lost  its  right  to  a  statement 
by  its  failure  to  present  the  same  to  him 
for  settlement.  An  application  was  made 
to  this  court  in  bank  for  a  writ  requiring 
tbe  Judge  to  settle  the  statement,  and  the 
petition  hasbeen  denied.  Ttaefacts  shown 
there  (Cotfey  t.  Grand  OonncU.  ante,  547, 
this  day  filed)  are  the  same  as  tlie  facts 
here.  If  we  assumed  that  the  judge  bad 
the  power  In  his  discretion  to  settle  tbe 
atatem(>nt  after  February  10th,  it  stUl  ap- 

Eears  that  after  repeated  applications  he 
as  refused  to  settle  tbe  statement,  and 
we  must  assnme  thnt  be  will  continue  to 
do  so,  and  that  there  can,  therefore,  be  no 
statement  on  appeal.  Tbe  appeal  is  dis* 
missed. 

We  concur:   WonKS,  J. ;  Dr  Haten,  J, 

(87  Cal.  «1) 

Lynch  t.  Wei-by  et  al.   (No.  13,743. ) 
(Supreme  Court  qf  California,   Jan.  5,  1891.) 
Appbjo. — Rbvibw — Wbioht  or  Etidbncb. 
In  an  action  for  breacb  of  a  contract  to 
purcbase  all  of  plaintiff's  merchantable  beef 
Btecrs,  the  question  whether  the  steers  were  of 
tbe  kind  and  quality  defendants  agreed  to  take  is 
for  the  jury,  and  it^  verdict,  im  conflicting  erl- 
dence,  will  not  be  disturbed. 

Department  2.  Appeal  from  superior 
court,  San  Luis  Obispo  county;  V.  A. 
Grbgo,  Judge. 

GraveSy  Turner  &  Graves,  for  appellant. 
HagKitt  A  Van  Neaa,  {J.  M.  WUcozsoa,  of 
counsel,)  for  respondent. 

Sh ARPSTEiN,  J.  This  action  Is  for  the  re- 
covery of  $3,623  damages,  alleged  to  be 
sustained  by  reason  of  an  alleiced  breach 
of  a  contract  of  tho  parties  by  tbe  de- 
fendants. Tbe  contract  was,  in  effect, 
that  defendants  would  purchase  ol  the 


plaintiff  all  the  steers  belonging  to  htm  oa 
the  lUb  day  of  May.  188S,  that  were 
three  years  old  and  upwards,  and  tlmt 
were  then  or  that  would  be  mercliantable 
beef  by  the  Ist  day  of  July.  18S8,  tbe  num- 
ber of  which  was  estimated  by  tbe  parties 
to  be  about  300  bead.  And  the  parties 
further  agreed  that,  il  there  should  arise 
any  question  between  them  as  to  what 
steers  would  make  merchantable  beef,  the 
question  should  be  decided  by  arbitra> 
tion,  each  party  to  select  one  arbitrator, 
and,  if  the  two  could  not  agree,  they 
should  select  a  third  to  settle  the  ques- 
tion. Pursuant  to  this  agreement,  plaln- 
tlfl  gathered  his  said  band  of  cattle,  and 
the  defendants  selected  therefrom  00  bead 
of  tbe  largest  and  most  choice  stcors  of 
said  band,  and  paid  the  plaintiff  therefor 
at  the  rate  of  $40  per  bead,  and  requested 
plaintiff  to  have  another  and  complete 
gathering  of  the  cattle  on  the  let  day  of 
July,  1S8S,  at  which  time  defendants 
would  take  the  remainder  of  the  steers  as 
per  agreement,  and  plaintiff  bad  gathered 
and  ready  for  delivery  the  rpeidue  of  his 
band,  consisting  of  176  head  of  steers, 
which  he  Insisted  then,  and  still  Insists, 
were  good  merchantable  steers.  Defentt 
ants  refused  to  accept  all  of  said, steers, 
but  offered  toaelect  from  said  bond  only 
so  m  any  as  in  tneir  opinion  were  then  mer- 
chantable  beef,— ^8  or  possibly  50  head 
In  all.  Thereupon  plaintiff  insisted  upon 
choosing  arbitrators,  as  stipulated  in 
said  agreement,  to  decide  how  many  of 
said  steers  were  merchantable  beet. 
Plaintiff  chose  one  William  Epperson,  and 
the  defendants  one  A.  J.  Harris,  with  the 
understanding  If  theyconld  not  agree  they 
should  select  a  third  person  to  act  with 
them.  It  does  not  appear  that  the  arbi- 
trators so  selected  ever  decided  thatany  of 
said  steers  were  merchantable  beef,  or 
that  they  ever  differed  or  failed  to  agree 
upon  bow  many  were  or  were  not  mer^ 
chantable  beef,  or  that  they  ever  selected 
a  third  person  to  act  with  them.  Tbe 
only  reuson  appearing  in  the  record  for 
□ot  proceeding  witli  the  arbitration  '  is 
that  the  defendant  Judge  announced  that 
he  could  not  abide  by  the  dt^clslon  ot  the 
arbitrators.  He  said,  according  to  tbe 
testiniony  of  one  of  the  wituessee,  that 
Lynch  was  not  willing  to  do  anything 
towards  settling  the  matter,  and,  as  tar 
as  he  (Judge)  was  concerned,  he  would 
not  have-  another  thing  to  do  with  the 
cattle,  and  turned  and  rode  out  of  the 
fifld.  That  was  evidently  treated  by  alt 
of  the  parties  as  a  revocation  by  defend- 
ants of  their  agreement  to  arbitrate. 
About  two  weeks  after  the  failure  to 
arbitrate,  plaintiff  sold  17S  head  of  cattle 
to  Lux  &  Miller  for  $29.68  per  head,  and 
this  action  is  prosecuted  to  recover  tbe 
difference  between  tbe  price  which  defend- 
ants agreed  to  pay  for  cattle  of  tbe  kind 
and  quality  specified  in  their  agreement 
with  plaintiff,  and  the  price  paid  for  the 
176  head  sold  to  Lnx  &  Miller.  Whether 
the  cattle  which  defendants  refused  to  ac- 
cept were  of  tlie  kind  and  quality  that 
they  agreed  to  take  is  a  question  upon 
which  tiiere  is  a  plain  conflict  of  evidence, 
and  we  cannot  disturb  tbe  verdict  of  the 
.Jury  upon  that  question.  We  think  the 
instruction)  of  the  court  idaced  the  mat> 
Digilized  by  VjOOglC 


Cal.) 


OABPENTBR  v,  HATHAWAY. 


549 


tera  In  Issue  fairly  before  the  jury.  Judg- 
ment and  order  affirmed. 

We   concur:   Thornton,  J.;  MoFar- 

LANn,  J. 

t«T  C«I.  «i)  — — 

Carpenter-  t.  Hathawat.  (No.  13,765.) 
(Sitpreme  Court  of  OaUfamia.   Jan.  6,  1891. ) 

pARTNSBSHiP— Location  AND  Purohabe  of  Public 
Laxd— DrrisiON  Of  Pbofitb. 
.  1.  A  verbal  agreement  that  plaintiff  ehooM 
locate  and  purchase  govenunent  land  for  defoid- 
ant,  and  that  on  its  resale,  to  be  made  for  cash 
as  opportnaity  offered,  the  iHX>ceeds  of  each  sale, 
after  dedacting  the  government  inric^  should  be 
divided  equally  between  them,  is  consistent  with 
and  not  superseded  by  awrittenacknowledgmeot 
given  bydnendant  to  plaintiff  afternearlyall  the 
land  had  been  located  and  purchased,  reciting 
the  fact  of  its  acquisition,  and  that  plaintiff  was 
to  share  eqaally  in  the  net  proflts ;  and  hence  the 
division  of  the  proflts  Is  not  postponed  by  the 
written  acknowledgment  until  all  the  land  has 
been  resold,  bat  itte  division  Is  to  take  place  on 
the  resale  of  any  portion  thereof,  as  provided  by 
the  verbal  agreement. 

2.  The  fact  that  defendant  Exirrowed  the  money 
with  which  to  purchase  tbe  land  from  the  govern- 
ment does  not  entitle  him  to  deduct  the  Interest, 
before  dividing  the  proceeds  on  a  resale,  as  the 
agreement  does  not  so  stipulate. 

3*.  A  decree  that  plaintiff  Is  entitled  to  an  un- 
divided one-half  interest  In  the  land  remaining 
unsold,  subject  to  a  lien  in  favor  of  defendant 
for  the  amount  of  the  purchase  price,  is  not  erro- 
neous for  Its  failure  to  provide  for  tho  payment 
of  taxes  to  be  subsequently  levied  on  the  land, 
as  the  interest  awarded  to  plaintiff  is  taxable  to 
himself  alone,  and  not  to  defendant. 

4.  Defendant  cannot  complain  of  the  errone- 
ous action  of  the  court  In  allowing  him  interest 
on  the  purchase  price  of  a  portion  of  the  land  ac- 
qnirod  afierthe  execution  of  the  wi-itten  aclmowl- 
edgment. 

CommlHsioners'  deciBiun.  Department  2. 
Appeal  from  Buperlor  court,  San  Lula 
ObiBpo  couuty ;  V.  A.  Gregg,  Judge. 

William  fitiipsey,  lor  appellant.  W.  B. 
Dillard,  for  respondent. 

Gibson.  C.  Plaintiff  brought  this  action 
to  dissolve  a  partnership,  tor  an  account- 
Infc.and  to  establish  his  interest  In  certain 
lands  acquired  as  partners,  and  obtainea 
a  jadffment  In  his  favor.  Defendant  op- 
peals  from  the  Judfcmeot,  also  from  an  or- 
der denying  him  a  new  trial.  The  main 
facte,  as  shown  by  the  findings,  may  be 
briefly  stated  as  follows :  About  Novem- 
ber 16, 1886,  the  plaintiff,  who  was  then 
couny  sorreyor  of  San  Luis  Obispo  coun- 
ty, had  special  knowledfce  of  the  location 
and  quality  of  certain  large  tracts  of  va- 
cant government  land  on  the  Carisa  plains 
in  that  connty,  then  offered  at  private 
sale  for  fl.2&  per  acre,  but  he  was  without 
means  to  purchase  any  of  the  land.  On  or 
about  that  dale,  he  and  the  defendant, 
who  was  poBseesed  of  both  means  and 
credit,  entered  into  a  verbal  agreement, 
whereby  the  plaintiff,  upon  his  part, 
agreed  to  assist  In  pointing  out,  locating 
and  entering  in  the  name  of  the  defend- 
ant, snch  portions  of  the  lands  as  the  lat- 
ter might  deem  it  advisable  to  purchase 
for  their  Joint  benefit,  and  the  defendant, 
upon  his  part,  agreed,  in  consideration 
thereof,  to  furnish  a  team  and  wagon  for 
the  Inspection  of  the  lands,  to  purchase 


the  lands  of  the  government,  and  fumisb 
the  necemaiy  munej'  tbwefor,  and,  wb«i 
so  pnrclinsed,  to  take  ehai^of  and  sell 
the  same  for  cash  at  a  reasonable  profit 
as  opportunities  might  occur,  and,  nfter 
each  sale,  to  deduct  from  the  proceeds  Qf 
each  sate  the  price  paid  to  thegovemment 
for  the  land  sold,  and  pay  over  promptly 
to  the  plaintiff  one-half  of  the  remainder. 
Between  the  date  uf  the  agreement  and 
the  5th  day  of  June,  1886,  the  plaintiff  and 
the  defendant  bad,  pursuant  to  the  agree- 
ment, acquired  3,1(19  acres  of  land,  the  ti- 
tle to  which  stood  In  the  name  of  the  de- 
fendant. Upon  the  latter  date,  defendant 
gave  plaintiff  a  written  acknowledgment 
to  the  effect  that  the  defendant  had  ac- 
quired title  from  the  United  StateH  govern- 
ment to  8,169  actes  (rf  land,  and  that  it 
was  understood  and  agreed  that  the 
plaintiff  was  to  share  equally  with  the  de- 
fendant in  the  net  profits  of  the  land. 
Thereafter,  abont  August  15, 1886.  and  pur- 
suant to  the  same  agreement,  the  defend- 
ant acquired  title  to  640  acres  of  land.  On 
April  11,  18K7,  while  all'  the  lands  were 
still  held  under  the  agreement,  the  defend- 
ant sold  and  conveyed  tooneA.  R.  Taylor, 
a  near  relative  of  the  defendant.  1,937  acres 
of  land  forthe  sum  of  two  dollars  per  acre. 
Of  this  price,  he  received  but  one  dollar  per 
acre,  and  voluntarily,  but  without  the 
plaintiff's  consent,  and  contrary  to  their 
agreement,  gave  credit  to  the  grantee 
for  the  remainder  of  the  purchase  price, 
which  still  remains  unpaid,  the  defendant 
not  having  taken  steps  to  collect  It.  Had 
this  latter  amount  been  collectwl,  the  net 
proceeds  of  the  sale,  after  deducting  the 
sum  of  $1.25  per  acre  paid  to  the  govern- 
ment, would  have  been  the  sum  of  91.445. 
one-half  of  which  the  plantltt  would  have 
been  entitled  to.  Defendant,  however, 
paid  him  but  f  125  on  account,  which  the 
plaintiff  admitted  in  his  complaint.  On 
June  1, 1N89,  and  at  various  times  suhse- 
queiitly,  the  plaintiff  demanded  uf  the  de- 
fendant an  account  of  the  lauds  sold,  and 
the  money  received  therefor,  and  also  the 
payment  to  him  of  his  share  of  thenetpro- 
ceedsof  the  sale;  bat  the  defendant  failed 
and  refused  to  render  him  any  account,  or 
to  pay  him  any  portion  of  the  net  profits 
of  the  sale,  ejccept  the  snm  of  9125,  admit- 
ted as  before  stated.  Prior  to  thetlret 
demand  for  an  account  of  the  lands  sold 
having  been  made,  that  Is,  on  November 
1, 188S,  the  defendant  received  an  offer  of 
$Q  per  acre  forall  thetands  acquired  nnder 
the  agreement,  and  was  urged  by  the 
plaintiff  to  accept  it;  but,  having  sold  a 
portion  to  Taylor,  he  could  not  do  so,  and 
has  ever  since  been  unable  to  sell  the  re- 
mainder of  the  lands.  The  land  sold  to 
Taylor  was  the  only  portion  of  the  lands 
that  the  defendant  sold,  and  the  only 
amount  of  money,  in  which  the  plaintiff 
had  any  interest,  that  the  defendant  mis- 
appropriated, was  the  amount  he  gave 
hia  relative,  Taylor,  credit  for  Indefinite- 
ly. On  these  facts,  the  conrt  awarded  the 
plaintiff  9597.50,  with  legal  Interest  thereon 
from  the  date  of  the  sale  of  the  portion  of 
the  land  tn  Taylor,  and  an  undivided  one- 
half  tnterestin  the  lands  remaining  unsold, 
subject,  however,  to  a  lien  In  favor  of  the 
defendant  for  the  sum  of  91-26  per  acre  to 
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cover  the  purchase  price  he  paid  therefor 
to  the  Koremment. 

The  defendant  contends  that  the  writ- 
ing saperseded  the  oral  agreement,  and 
that,  according  to  the  former,  the  profits 
iltrere  not  to  be  divided  until  all  the  lands 
were  sold.  The  verbal  agreement,  alleged 
Id  the  complaint  as  the  toondatloD  of  the 
action,  was  entered  Into  In  November, 
1885,  and  all  the  land  In  question,  except 
the  640-acre  tract,  was  acquired  pursuant 
to  It, nearly  seven  montha  before  tbe  writ- 
ing was  made,  which  defendant  claims 
superseded  the  verbal  agreement.  The 
writing  itself  dues  nut  contain  anything 
inconsistent  with  the  verbal  agreement. 
It  merely  states  the  subBtance  of  It.  The 
only  witnesses  examined  In  the  cause  v'ere 
the  parties  to  It,  and  nowhere  In  their  tes- 
timony does  It  appear  that  the  writing 
was  given  or  received  as  a  contract  which 
was  Intended  to  supersede  all  their  pre- 
vious negotiations  and  stipulations  con- 
cerning the  same  subject-matter.  The  de- 
fendant testified  that  "there  was  no  writ- 
ten agreement  from  January  till  .lune,  and 
the  reason  I  made  that  little  writing  was 
I  was  afraid  that  Carpenter  was  afraid  of 
my  verbal  agreement,  and  I  told  him  at 
Uie  time  my  word  was  as  good  as  my 
bond,"  The  plaintiff  testified:  "My  con- 
tract with  defendant  became  complete 
when  the  writing  of  June  5, 1886,  was  exe- 
cuted. That  writing  contains  the  sub- 
stance of  the  agreement."  The  foregoing 
is  all  the  testimony  that  was  given  cun- 
cpmlng  the  writing,  and  we  think  the 
court  was  Justified  In  finding  therefrom.  In 
view  of  the  contents  of  the  writing  Itself, 
that  it  WHS  given  and  received  as  a  mere 
aclinowledgment  or  memorandum  of  the 
verbal  agreement.  The  statement  of  the 
plaintiff  that  the  contract  became  com- 
plete, etc..  must,  when  read  in  connection 
with  the  defendant's  statement  of  tbe  dis- 
trust with  which  he  thought  plaintiff  re- 

garderl  him,  mean  that  he  (the  plaintiff) 
•H  safe  Inhaving  a  tangible  and  complete 
aclcnowledgment  of  the  existence  of  thetr 
verbal  agreement  and  of  his  interest  in  the 
land,  the  title  to  which  stood  wholly  In 
the  name  of  the  defendant.  The  agree- 
ment itself  was  not  completely  performed 
at  the  time  the  written  acknowledgment 
of  It  was  given  to  tbe  plaintiff.  It  was 
atlll  executory,  and  remained  so  until  the 
Judgment  herein  was  entered.  Now.  as 
the  verbal  agreement  was  that  the  lands 
were  to  be  sold  for  cash  at  a  reusouable 
profit,  as  opportunities  to  make  sales 
Khould  occnr,  and  the  profits  were  to  be 
dfviiled  promptly  after  each  sale,  it  Is 
clear  that  the  plaintiff  was  not  compelled 
to  wait  until  all  the  lands  were  suld  for 
his  share  of  the  profits. 

Defendant  further  contends  that,  as  he 
borrowed  money  with  which  to  purchase 
the  lands,  and  paid  interest  thereon,  the 
profits  should  have  been  ascertained.  In 
the  court  beluw,  by  deducting  from  the 
price  for  which  he  sold  a  portion  of  the 
lands  to  Taylor,  not  only  the  $1.2.)  per 
acre  pnld  to  the  Rnvernment  tlierefor,  but 
the  interest  he  had  pnid  theroon.  nnd  the 
taxes  and  other  ex[)en»eR  necBHsarily  in- 
curred In  acqulrinic.  Icceping,  and  (iispos- 
tng  of  tbe  property.   As  to  the  interest,  it 


is  suflScient  to  say  that  It  was  not  stipu- 
lated tor  in  the  agreement,  and,  as  to 
taxes  and  other  necessary  expenses,  even 
if  they  were  properly  chargeable,  there 
was  no  evidence  of  them  offered,  nor  claim 
made  therefor  at  the  trial. 

It  Is  farther  urged  that  no  provision  was 
made  for  the  payment  of  future  taxes  up- 
on tbe  unsold  portion  of  the  lands  in 
which  plalntIO  was  awarded  an  Interest. 
It  was  not  necessary  to  make  any  further 
provision  therefor,  because,  as  that  pqr^ 
tlon  of  the  lands  was  divided  equally  btv 
tween  them,  and  the  plaintiff's  Intereet 
made  subject  to  a  lien  tor  fl.2S  per  acre  in 
favor  of  the  defendant  to  secure  the  pur- 
chase price,  the  plain  tin's  interest  is  tax- 
able to  himself  alone,  and  not  to  the  de- 
fendant. 

As  to  the  640  acres  purchased  undf^r  the 
agreement  after  the  written  acknowledg- 
ment of  June  5, 1886,  was  given,  the  court, 
in  awarding  the  plaintiff  his  half  interest 
therein,  in  addition  to  the  lien  Imposed 
thereon  In  favor  of  the  defendant  fur  the 
price  per  acre  paid  by  hluj  to  the  govern- 
ment, extended  such  lien  to  cover  intereat 
at  the  legal  rate  from  the  date  of  the  pur- 
chase of  the  tract.  Th^  finding  upon 
which  this  allowance  ot  Interest  is  baiied 
is  claimed  to  be  unsupported  by  the  evi- 
dence. We  are  Inclined  to  tiilnk  so,  too ; 
but,  as  it  is  In  favor  ot  the  defendant,  he 
is  not  injured  by  It. 

It  Is  also  claimed  by  the  defendant  that 
the  640-acre  tract  was  erroneously  brousbt 
within  the  agreement.  The  evidence  that 
it  was  acquired  under  the  agreement  is 
quite  strong.  Both  parties  testified  that 
it  was  so  acquired ;  hut  the  defendant,  In 
order  to  defeat  the  plaintiff's  claim  re- 
specting it.  testified  as  follows:  "The 
written  declaration  I  gave  Carpenter  em- 
braces all  the  land  described  in  the  com- 
plaint, except  the  640  acres  in  sections  5 
and  6.  township  31  aontb,  19  east,  that  I 
acquired  In  August  afterwards.  It  he  kept 
his  agreement,  that  was  to  be  Included  in 
It.**  To  which  we  may  add:  The  court 
found  that  he  fully  performed  the  agree- 
ment upon  his  part,  and  this  finding  is 
supported  by  tbe  evidence.  We  advise 
that  the  Judgment  and  order  be  affirmed. 

Weconcur :  Belcher,  C.  G.  ;  Yanclibf,  G. 

Tkr  Cdriam.  For  the  reasons  given  in 
-the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 


  (87  Cia.  4M> 

Miller  t.  Highland  Ditch  Co.  et  af. 

(No.  14.017.) 
(Stvpreme  Coiurt  of  GaVifomAa.  San.  6,  189L) 
Sbvbbai,  ToRT-FEAaoRs— JorwT  LiABn-rrr. 
Tbe  several  owners  of  different  irritating 
ditches,  who  act  indepeodently  of  each  other  Id 
the  operation  of  their  ditches,  are  not  liable  in  a 
loint  BctioD  for  damages  sustained  by  a  laod- 
owaer  from  an  overflow  occasioned  by  the  com- 
bined wutors  of  uU  the  ditches. 

Department  2.  Appeal  from  superior 
court,  San  Heruardlno  county;  C.  W. C 

RowEt,i„  Judjre. 

Wntem  A  (iirfl.  Curtis  &  Otis,  and 
George  h.  Otis,   for    appellant.  Willis, 
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Cole  A  Craig  and  Harris  Si  Gregg,  for 
reBpondents. 

McPARtAND,  J.  Plaintiff  was  the  owner 
of  a  tract  of  land  situated  about  one  mile 
southerly  from  the  San  Bernardino  ranseof 
mountains:  Part  of  the  tract  was  In  a  high 
state  of  cultivation.  Coming  out  of  said 
mouDtains,  and  trending  towards  plaln- 
tfft'e  land,  but  not  reaching  It,  is  a  canon 
called  "'Baldridge  CanonX  The  natural 
Wttters  of  said  canon  would  not  flow 
upon  plaintiff's  land,  but,  as  found  by  the 
court,  "would  spread  out  ofi  the  lower 
lands  without  cutting  any'  particular 
channel,  the  tendency  of  Ihe  flow  being  to 
spread  out  over  the  Huld  lower  lauds 
north  of  plaintiff's  premises,  and  become 
absorbed  In  the  soil."  But  the  df^cnd- 
ants,  by  means  of  three  different  ditches, 
turned  foreign  water  Into  said  canon, 
and  the  commlngllDg  water  from  said 
ditches  passed  through  said  canon,  and 
by  cutting  new  channels,  etc.,  flowed  out 
and  oeer  plaintiff's  land,  corerlng  part  of 
it  with  sand  and  dfibris,  and  thas  doing 
him  damage.  All  of  the  ditches,  however, 
were  not  owned  Jointly  by  all  of  the  de- 
fendants. Each  altcfa  was  owned  and 
operated  by  ^  art  only  of  the  defendants 
who  had  no  internet  in  the  other  ditches: 
and  there  was  no  concert  of  acllon — that 
is,  no  common  design — between  the 
owners  of  one  ditch  and  the  owners  of 
the  other  ditches.  The  action  was 
brought  to  enjoin  all  the  defendants  from 
continuing  the  wrong,  and  also  to  recov- 
er damages  jointly  agalnet  all  the  defend- 
ants for  the  Iniury  already  done.  The 
court  gave  jndgment  uecreelng  an  Injunc- 
tion, and  also  adjudf^ng  damages  against 
all  the  defendantH,  Jointly,  for  9972.33. 
Defendants  appeal  from  the  Judgment  and 
from  an  order  denying  a  new  trial;  and 
the  only  point  they  make  is  that  the  joint 
judgment  for  damages  Is  erroneous,  be- 
cauHC  there  was  no  concurrent  or  joint  act 
or  negligence  on  the  part  of  defendants 
which  caused  the  damage. 

It  Is  clear  that  the  rule,  as  erfthbllshed 
by  the  general  authorities,  is  that  an  ac- 
tion at  law  for  damages  cannot  be  main- 
tained against  several  defendants  Jointly 
when  each  acted  Independently  of  the 
others,  and  there  was  no  concert,  or  unity 
of  design,  between  them.  It  Is  held  that. 
In  such  a  case,  the  tort  ol  each  defendant 
was,  several  when  committed;  and  that 
It  does  not  become  joint  because  after- 
wards its  consequences  united  with  the 
consequences  of  several  other  torts  com- 
mitted by  other  persons.  If  It  were  oth- 
erwise, say  the  authorities,  one  defend- 
ant, however  little  he  might  have  con- 
tributed to  the  injury,  would  be  liable 
for  all  the  damage  caused  by  the  wrong- 
fal  acts  of  all  theotherdefendantH;  and  he 
would  have  no  remedy  against  the  lat- 
ter, because  no  contribution  can  be  en- 
forced between  tort-feasors.  Chlpmnn  v. 
Palmer.  77  N.  Y.  51;  Navigation  Co.  v. 
Richards,  57  Pa.  St.  142;  Sellick  v.  Hall, 
47  Conn.  260;  Gould,  Waters,  §  222;  Pom. 
Rem.  §§  307,  308.  The  case  of  Blalsdell  v. 
Stephens.  14  Nev.  17,  Is  very  similar  to 
the  case  at  bar,  and  involved  the  very 
point  ander  discussion.  In   that  case. 


aevesal  defendants  were  sued  "tor  wrong- 
fully flowing  waste  water  from  their 
lands  to  the  injury  of  plalntlK's  ditch,  and 

for  an  Injunction  to  restrain  such  wrong- 
ful flowinz  of  waste  water."  It  ap- 
peared, however,  that  the  defendants 
"own,  occupy,  and  Irrigate  separate  and 
distinct  tracts  or  parcels  of  land  each  In 
his  own  right;"  and  they  moved  for  a 
nonsnit  upon  the  ground  that  it  did  not 
appear  that  the  Injury  complained  of 
"  was  the  result  of  the  Joint  or  concurrent 
act  of  defendants. "  The  trial  court  over- 
ruled the  motion,  and,  on  appeal  the  su- 
preme court  of  Nevada  held  that  the  non- 
suit should  have  been  granted,  and  said 
in  its  opinion:  "The general  principle  Is 
well  settled  that  where  two  or  more  par- 
ties act,  each  for  himself,  in  producing  a 
result  Injurious  to  plaintiff,  they  cannot 
beheld  Jointly  liable  for  the  acts  of  each 
other."  On  rehearing,  however,  it  was 
held  that  the  Injunction  against  defend- 
ants was  proper;  but  the  judgment,  so 
far  as  It  awarded  damages,  was  reversed. 
The  principle  has  not  been  changed  In  this 
state,  either  by  statute  or  judicial  decis- 
ion. The  latest  authority  on  the  point 
here  is  People  v.  Mining  Co.,  66  Cal.  138.  4 
Pac.  Kep.  1152.  Tbat  was  a  case  where  It 
was  sought,  by  the  equitable  remedy  of 
injunction,  to  restrain  the  commlRsIonot 
acts  similar  to  those  complained  of  in  the 
case  at  bar;  and  the  appellant  sought  to 
Invoke,  as  against  the  injunction,  the 
principle  above  stated  as  appllcatde  to 
actions  at  law  for  damages.  This  court 
held,  however,  that  the  rule  did  not  apply 
to  the  equitable  remedy;  but  it  expressly 
stated  tbat  it  would  apply  to  an  action 
for  damages.  Counsel  tor  appellant,  in 
support  of  their  position,  had  cited  a 
number  of  cases;  and.  In  alluding  to 
them,  tbiscourtsald  as  follows:  "Each  of 
those  cases  was  decided  upon  the  principle 
that  where  several  persons,  acting  inde- 
pendently of  each  other,  engage  In  the  com- 
mission of  wrongful  acts,  the  toKs  are 
dlstlni'tand  not  joint;  and  each  Is  only 
severally  liable  for  the  Injury  caused  by 
bis  own  acts,  and  not  tor  the  torts  of 
others  with  whom  he  was  not  acting  In 
concert.  There  can  be  no  doubt  of  the 
correctness  of  that  principle,  and  of  Its 
applicability  to  an  action  at  law  for  the 
recovery  ol  damages  for  the  violation  of 
a  private  right."  It  may  be  contended 
that  the  earlier  case  of  Hlllraan  v.  New- 
Ington,  57  Cal.  ofi,  oHtablished  a  different 
doctrine;  but  it  must  be  remembered  that 
the  main  purpoHpof  that  actlou  was  to  pro- 
cure and  maintain  an  Injunction.  The  Judg- 
ment awarded  only  nominal  damages, — 
fl.  Before  that  time,  there  had  been 
some  doubt  whether  several  wrong-doers, 
acting  independently,  could  be  Joined  In 
an  equitable  proceeding  to  procure  an  In- 
junction against  all;  and,  indeed,  it  had 
been  once  held  in  this  state  (Keyea  v. 
Water  Co..  63  Cal.  724)  that  It  could  not 
be  done.  The  language  of  the  court  In 
Hlllraan  v.  Newingcon  must,  therefore,  bo 
considered  as  referring  especially  to  the 
right  of  equitable  remedy.  There  was 
practically  no  question  of  damages  before 
the  court,  and  no  question  was  raised  as 
to  the  distinction  between  the  equitable 
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and  ttael^al  remedy.  The  case  Is  referred 
to  In  the  opinion  of  the  court  In  the  later 
case  of  People  v.  Mlnlne  Co..  above  men- 
tioned, where  HlUman  v.  NewinRton  le 
evidently  considered  as  settling  only  the 
equitable  remedy.  And,  of  course,  the 
dlsttuctlon  iB  very  plain  between  boldlnfp 
one  defendant  liable  for  the  paat  wrongs 
of  all  the  others,  and  simply  enjoining:  all 
from  committing  wrongtu  the  future.  We 
think,  therefore,  that  under  the  law  as 
clearly  settled,  the  joint  judgment  against 
the  defendants  for  damages  Is  erroneous. 

We  have  considered  this  case  somewhat 
at  length,  because  It  Is  contended  that  the 
rule  as  above  stated  will  In  anme Instances 
work  a  hardship  to  owners  of  property 
Injnred  by  the  joint  consequences  of  acts 
of  several  persons  not  acting  In  concert. 
No  doabt  there  may  bo  cases  where  it 
would  be  difficult  to  make  sufflclent  proof 
against  tme  of  such  persons,  it  sued  sepa- 
rately. But  it  cannot  be  made  clear  tliat 
the  opposite  rule  would  work  less  wrong. 
At  all  events,  we  must  declare  the  law  as 
we  find  it.  If  the  law  were  changed  su 
that  in  a  case  like  the  one  at  bar  a  several 
judgment  could  be  given  against  each  de- 
fendant tor  the  proportionate  part  of  the 
Joint  damage  which  his  Individual  acts 
had  causefl.  It  may  be  that  eucb  change 
would  be  in  furtherance  of  Justice.  But 
the  suggratlon  ot  soch  change  could  be 
properly  made  only  to  the  law-making 
power.  The  Judgment  appealed  from,  so 
far  as  It  awards  damages  against  defend- 
ants, is  reversed,  and  In  ail  other  re- 
spects the  judgment  Is  affirmed.  i<et  ap- 
pellant recover  the  costs  of  this  appeal. 
Order  overruling  motion  (or  new  trial 
affirmed. 

We    concur:    Thornton,  J.;  Sbabp- 

8TEI.N,  J. 

(87  C«I.  423)   

Ex  parte  Ah  Sing.   (No.  20.705.) 
(Supreme  Court     Caltfomia.   Jan.  4, 1891.) 

brORHATIOX— SUFFICIEXOT  —  ALLBOAXIONfl  AS  TO 
TlHB. 

In  habeas  corpus  for  discharge  from  a 
commitment  under  a  prusecatiOD  for  visiting  a 
gambling-faonse,  the  failure  of  the  complaint  to 
set  forUi  the  time  does  not  affect  the  jurisdiction 
of  the  court  to  try  the  case. 

In  bank. 

Joseph  F.  Cofl^K,  lor  petitioner.  Joaepb 
D.  Paf^e,  Dlst.  Atty.,  for  respondent. 

Thohxton,  J.  Application  to  be  dis- 
charged ou  habeas  corpus.  The  petition- 
er, as  appears  by  the  return.  Is  In  custody 
of  the  sheriff  of  the  city  and  county  of  San 
Francisco,  by  virtue  ot  a  coutmltraent  up- 
on a  conviction  by  the  police  court  of  the 
city  and  county  aforesaid  of  a  misde- 
meanor, viz.,  visiting  a  gambling  place. 
It  is  urged  tliat  the  court  below  was 
without  jurisdiction,  because  the  time 
was  not  set  forth  In  the  complaint  upon 
which  tlie  conviction  was  had.  This  point 
might  have  been  considered  and  passed  on 
by  the  court  which  rendered  the  judgment, 
and  mlfirbt  also  have  been  considered  and 
passed  on  by  the  suiwrlor  court,  to  which 
the  case  was  carried  i»y  appea!  of  the  de- 
fendant, and  the  judgment  there  affirmed. 


Wo  cannot  see  that  the  court  below  was 
without  Jurisdiction  for  the  defect  claimed 
which  is  brought  to  our  attention.  The 
writ  is  discharged,  and  the  petitioner  re- 
manded to  the  cuBt<idy  of  the  sheriff  of  the 
city  and  county  above  mentioned.  So 
ordered. 

We  concur:  Buatty.CJ.;  McFabland, 
J.;  Paterbon  J. 

— — (S  Oal.  Uiirep.  SS) 
MONTOOHEBT  T.  SaYBE.     (No.  13.911.)^ 

{Supreme  Cowrt  ^  Col\Swn\a.  Jan.  4,  1881.) 
Waiver  op  Jdbt  Tbiai/— Spboiaz.  FiNDraos. 
1.  Where  the  record  shows  tliat  two  special 
questions  were  submitted  to  the  Jury  which  they 
answered,  but  gave  no  general  verdict,  and  ttiat 
these  questions  did  not  cover  all  the  issues  in  the 
case;  that  the  trial  proceeded,  and  Imth  parties 
introduced  evideoco;  and  that  the  case  was  sub- 
mitted to  the  "court  for  decision  and  Jud^nnent," 
which  was  rendered  against  defendant,— the  riffht 
to  trial  Iw  luiy  was  waived  by  defendant  under 
Code  Civil  Proo.  CaL  %  «S1,  providing  that  Jary 
trial  may  be  waived  hy(»«l  consent  in  open  court 
entered  In  the  minutes  «r  by  failure  to  vpfeax 
at  the  trial. 

9.  Answers  to  special  questions  not  disposing 
of  ail  the  issues  in  a  case  do  not  constitute  a  spe- 
cial verdict  within  Code  Civil  Pro«.  Cal.  \  634, 
defining  a  special  verdict  to  be  that  by  wliicb  the 
jury  find  the  facts;  and  such  special  findings, 
unaccompanied  by  a  general  verdict,  are  of  no 
effect,  since  by  section  625  the  special  findings 
only  control  whi:»i  they  are  incooslstent  with  the 
general  verdict 

Department  3.  Appeal  from  superior 
court,  Fresno  county;  J.  B.  Campbell, 
Judge. 

Code  Civil  Proc.  Cal.  {  681.  prorides  that 
the  right  to  trial  by  jury  is  waived  <1)  by 
falltng  to  appear  at  the  trial;  (2)  by  writ- 
ten consent  in  person  or  by  attorney,  died 
with  the  clerk ;  (8)  hy  oral  consent  in  open 
court  entered  la  the  minutes. 

Geo.  A.  Nourse,  for  appellant.  W. 
Qoad  and  Arthur  Rogers^  for  respondent. 

Tbobnton,  J.  This  action  waa  on  a 
promissory  note  executed  by  defendant's 

testator  to  the  plaintiff.  It  was  given  to 
secure  the  payment  of  the  note  of  tbe 
Pioneer  Gold  Mining  Company  to  the  plaln- 
tllf  for  ¥110,000.  This  last  note  was  in- 
dorsed by  William  S.  Chapman.  It  was 
further  secured  by  the  pledge  of  all  the 
shares  ot  tbe  capital  stock  ot  the  Pioneer 
Gold  Mining  Company,  except  30  shares 
thereof,  and  also  by  a  mortgage  on  the 
Pioneer  mine,  then  owned  by  thecompany 
above  named,  executed  by  said  company. 
The  above  facts  appear  and  are  not  dis- 
puted. It  further  appears  that  there  waa 
a  prior  mortgage  executed  by  thecom- 
pany on  the  Pioneer  mine,  on  which  a  suit 
for  foreclosure  was  brought,  and  In  this 
suit  the  plaintiff,  who  was  one  <A  the  de- 
fendants therein,  filed  a  cross-corn  plaint, 
asking  that  his  mortgage  be  foreclosed. 
This  was  done,  and  an  order  of  sale  issued 
directing  the  proceeds  of  the  sale  of  the 
mine  under  thedecree  to  be  applied  first  to 
the  payment  of  the  prior  mortgage,  and 
the  remainder  upon  Che  plalntltl's  mort- 
gage. At  the  sale  under  this  decree,  tbe 
plaintiff  became  the  purchaser  of  the  mort- 
gaged premises  for  $1)0,000,  of  which  $10,. 
415  was  paid  to  the  owners  ot  the  prior 

>RmrMd  In  hant^  Sm  tt  Pao.  U&  U  Cal.  JOS. 

Digilized  by  L^OOglC 


Cal.) 


MONTGOMERY  o.  SAYRE. 


553 


mortage,  and  the  remainder,  less  costs  or 
sale,  was  applied  on  the  second  debt  of 
plaintiff,  adjudged'tben  to  amount  tof69.- 
426.60.  The  sheriff's  return  of  sale  showed 
adefli'lencydue  on  the  second  debt  to  plain- 
tiff, amounting  to  f61,534.13.  The  com- 
plaint shows  payments  on  the  mortgage 
debt  to  plaintiff.  Including  the  payment 
made  of  a  portion  of  the  funds  of  the  sale 
above  mentioned,  amounting  to  $98,380.82. 
Judgment  for  this  deficiency  was  docketed 
against  the  mortgagor  company  and  W. 
8.  Chapman.  On  this  Judgment  paymraits 
were  made  before  the  commencement  of 
this  action,  leaving  still  due.  as  averred  in 
this  complaint,  the  sum  of  $34,551.20. 
I'lalntiff  asks  }udgmcnt  on  the  note  sued 
for,  principal  and  interest  thereon,  amount- 
ing to  $17,120.80.  The  claim  of  plaintiff  on 
the  note  sued  on  was  regularly  presented 
to  the  defendant's  executor,  who  rejected 
it.  This  action  was  brought  on  the  note 
to  recover  the  amount  above  mentioned, 
to  be  paid  by  defendant  In  due  course  of 
administration.  It  Is  set  up  In  the  answer 
that  the  $110,000  note  had  been  tally  paid, 
and  denies  that  any  sum  remains  due  and 
unpaid  on  It.  Other  allegations  of  the 
complaint  were  denied.  These  need  not  be 
fully  stated.  As  an  affirmative  defenHe, 
the  defendant  set  np  by  his  answer  the  fol- 
lowing: "That  a  transcript  of  the  docket 
of  thedeficlency  Judgment  docketed  against 
the  Pioneer  Mining  Company  and  W.  S. 
Chapman  (the  maker  and  indorser  of  the 
mortgage  noteVwas  filed  with  the  recorder 
of  Fresno  county  In  November,  1887, 
and  thns  the  Judgment  became  a  Hen  up- 
on all  the  real  property  ofsaldW.  S,  Chap- 
man in  aald  Fresno  county :  (2)  that  at 
and  before  the  filing  of  said  transcript, 
Chapman  owned  certain  real  property  de- 
scribed, situated  in  suld  county,  which 
was  held  In  tiie  name  of  W.  F.  Goad,  trus- 
tee tor  plaintiff,  Montgomery,  for  further 
security  for  debts  due  Montgomery  from 
Chapman;  (3)  that  the  said  lien  of  said 
Judgment  was  never  enforced  against  said 

Sroperty  of  said  Chapman,  but  that  said 
Eontgomery,  Chapman  &  Goad,  after  the 
death  of  said  A.  L.  Sayre,  sold  and  con- 
veyed by  deed  to  Thomas  E.  Hughes  all 
Bald  real  property  for  $35,000,  paid  by 
Hughes  to  Montgomery,  which  was  re- 
ceived by  Montgomery  as  payment  in  full 
of  every  debt  and  obligation  due  from 
^Chapman  to  him,  except  the  Judgment 
aforesaid,  which  then  amounted  to  less 
than  $36,000,  and  that  Montgomery  there- 
upon release.!  said  land  from  the  Hen  of 
said  Judgment;  (4)  that  said  real  estate 
was  then  worth  $140,000,  and  It  sold  at  its 
real  value  would  have  realised  enough  to 
pay  all  debts  due  Montgomery  from  Chap- 
man, Including  said  deficiency  Judg- 
ment; f6)  that  said  Montgomery  released 
said  land  from  the  Hen  of  said  Judgment, 
and  released  said  Chapman  from  theobltga- 
tlon  of  said  Judgment  without  the  consent 
of  defendant. "  The  case  was  tMed  by  a 
Jury  on  the  28tb  of  April,  1S89,  who  ren- 
dered the  foUowIng  verdict: 

"Question  1.  What  was  the  value,  May 
15, 1888.  of  the  following  lands,  viz. :  The 
south  half  of  section  24,  section  25,  the 
south-east  quarter  of  section  26  and  sec- 
tion 85,  all  in  township  11  south,  of  range 


17  east,  from  the  Mount  Diablo  base  and 
meridian:  alsosection  l.and  the  west  half 
of  section  15,  intownsliiplS  south, of  range 
17  east,  from  said  base  and  meridian  ?  An- 
swer.   $1.16.800.  C.  C.  Hakkis.  Foreman." 

"Question  2.  Did  the  plaintiff,  A.  Mont- 
gomery, on  or  about  May  16.  1888,  release 
W.  S.  Chapman  from  all  liability  under  the 
Judgment  In  the  complaint  herein  men- 
tioned? Answer.  Yea.  C.  C.  Harris, 
Foreman. "  ' 

This  verdict.  It  appears,  was  In  answer 
to  special  qneatlons  embracing  special  Is- 
sues submitted  to  thejury  bytbequestfona 
above  given.  There  was  no  other  verdict, 
and  no  general  verdict;  nor  does  It  ap- 
pear that  any  general  verdict  was  de- 
manded by  either  party.  It  appears  from 
the  record  that  the  trial  proceeded  after 
the  return  of  the  rerdict,  both  parties  In- 
troduced evidence,  and  on  the  24tb  and 
26tb  of  April.  1889,  It  is  stated  "said  trial 
was  completed  and  submitted  to  the  court 
tor  decision  and  Jodgmeut,  with  the  priv- 
ilege to  the  parties  to  file  briefs  herein, 
which  was  done.**  The  court  subse- 
quently rendered  its  decision,  finding  on 
all  the  issues  in  the  case,  disregarding  the 
verdict,  treating  It  as  non-existent,  and. 
in  tact,  finding  contrary  to  the  answers  of 
the  Jury  on  the  questions  submitted  tn 
them,  and  rendered  Judgment  for  plaintiff 
for  a  sum  of  money.  The  defendant  ap- 
pealed. 

The  above  facts  are  taken  from  the  rec- 
ord, and  on  them  must  the  solution  of  the 
points  in  this  case  be  made.  Was  there 
any  verdict  rendered  on  which  Judgment 
could  be  entered?  This  is  an  action  at 
law,  and  the  defenses  set  up  on  behalf  of 
defendantwerealllegaldefenses.  Payment 
is  certainly  a  legal  defense,  and  so  is  the 
discharge  of  a  surety  by  releasing  his  prin- 
cipal, or  by  surrendering  a  Hen  on  prop- 
erty suflBcicnt,  If  sold,  to  pay  the  debt  for 
which  the  surety  had  obligated  himself. 
Wehaveno  doubt  of  the  correctness  of  these 
rules.  Such  Is  the  common  law.  and  it  is 
so  prescribed  In  theavH  Code.§§  2819,2840. 
Thfe  verdict  cannot  then  be  regarded  as 
advisory  to  the  court.  The  case  la  notone 
in  equity.  It  has  no  such  features.  AH 
the  questions  arising  on  the  defenses  set 
up  i^ate  to  legal  defenses.  If  the  facts 
above  mentioned  exist,  the  surety  Is  dis- 
charged by  operation  ot  law,  without  the 
necessity  of  appealing  to  a  court  of  equity 
to  obtain  such  discharge.  The  fact  that 
the  statute  requires  that  the  Judgment 
must  be  entered,  payable  In  due  course  of 
adroinistration.  does  not  make  this  an 
equity  case.  This  doctrine  applies  partic- 
ularly to  actions  for  the  recovery  of  money, 
which  are  edmost  always  actions  at  law. 
Certainly  such  must  be  the  form  ot  the 
Judgment  In  a  recovery  on  a  promissory 
note.  By  the  statute.  {Code  Civil  Proc.  S 
625.)  in  au  action  for  the  recovery  of 
money,  a  Jury  may,  In  their  dlscretlou. 
render  elthera  general  or  a  special  verdict. 
In  such  a  case  as  the  one  before  us,  the 
court  cannot  direct  the  Jury  to  find  a 
special  verdict,  but  it  may,  in  such  a  case, 
and  in  fact  in  all  cases,  instruct  thejury. 
if  they  render  a  general  verdict,  to  find  up 
ou  particular  questions  of  fact,  to  be 
stated  In  writing,  and  may  direct  a  writ- 
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ten  flndlnK  thereoD.  TblB  finding  un  the 
written  question  muat  be  returned  and 
filed  with  the  clerk,  and  entered  on  the 
minutes  ot  the  conrt.  When  the  special 
flndlDK  or  factson  theqnestiODs  submitted 
Is  inconsistent  with  the  general  verdict, 
the  special  flndlngcoutrols  the  general  ver- 
dict, and  the  court  is  bound  tu  give  Judg- 
ment accordingly;  that  Is,  In  a«!Cordance 
with  the  special  finding.  It  must  be  held, 
notblnK  appearing  to  the  contrary,  that 
the  c«>Drt  instructed  the  Jury  In  accord- 
adce  with  law;  that  is,  if  they  found  a 
seneral  verdlut.  to  find  on  the  questions 
submitted  to  them.  We  rannotassume  or 
presume  that  the  court  Tiulated  the  law 
in  fuiilng  to  direct  the  Jury  to  find  a  gen- 
eral verdict  in  connection  with  their  an- 
swers to  the  qnestions,  unless  the  record. 
staowBlt.  The  record  mnst  pattbecoart 
in  the  wronff.  It  It  does  not*  It  must  be 
held  that  the  court  acted  in  accord  with 
the  rules  of  law.  We  must  pnwume  then 
that  the  Jury  did  not  obey  the  Instruc- 
tions of  the  Judge,  in  failing  to  find  a  gen- 
eral verdict,  as  they  were  told  to  find. 
£ltber  party  had  the  right  to  have  the 
court  direct  the  Jury,  when  they  returned 
their  verdict  on  the  qoestions  submitted, 
to  return  a  general  verdict.  This  was  nut 
done,  and  it  must  be  held  that  this  right 
was  waived  by  each  party  to  the  action. 

What,  then.  Is  the  effect  of  the  verdict 
which  was  rendered  ?  Neither  party  asked 
tor  Judgment  ou  the  verdict  as  rendered. 
It  this  had  been  asked  by  either  party,  the 
other  party  might  have  objected.  The  ob- 
jection, if  made,  should  have  been  sus- 
tained, and  the  result  would  have  been  a 
mistrial.  The  court  cnuld  not,  of  its  own 
motion,  have  ordered  Judgment  on  the 
verdict.  It  was  not  sncb  a  verdict  as 
Judgment  could  havebeen  rendered  on, un- 
less by  consent  of  both  parties.  If  Judg- 
ment had  been  entered  on  it  by  consent, 
the  maxim  would  apply  concensus  toMt 
errorsiu,  and  tbe  Judgment  would  be  valid. 
This  was  not  a  special  verdict.  A  special 
verdict  is  defined  by  the  Code  as  that  by 
which  the  Jury  find  the  facts  only,  leaving 
the  Judgment  to  the  court.  Code  Civil 
Proc.  §  624.  The  facta  foundby  thejury  are 
all  the  facts  in  issue.  On  these  facts  so 
louud  the  court  renders  Judgment.  8ee 
Breeie  v.  Doyle,  19  Cal.  101.  When  the  jury 
flud  a  special  verdict  they  are  not  bound 
to  find  a  general  verdict.  In  this  cnse  they 
miglit  have  returned  either  a  special  or  a 
general  verdict.  Either  was  within  their 
power;  and  in  this  they  were  beyond  the 
control  of  thecourt.  C^ode Civil  Proc.§  6^. 
The  special  finding  In  this  case  did  not  dis- 
poseof  all  tb'j  Issues.  It  did  not  dispose  of 
the  defense  of  payment  and  other  issues. 
In  any  point  of  view  It  was  not  a  special  ver- 
dict. It  was  a  special  finding,  regularly 
to  l>e  accompanied  by  a  general  verdict. 
Not  being  so  accompanied.  It  was  of  no 
legal  effect,  and  no  Judgment,  except  by 
consent  o(  the  litlgante,  could  have  been 
entered  on  It.  It  was  a  nullity  to  which 
no  validity  could  have  been  imputed,  un- 
less the  parties  h«d  agreed  that  it  should 
be  regarded,  ho  far  as  It  dlttpuued  of  tlie  is- 
snes  in  the  caHC,  as  a  controlling  finding 
or  verdict.  On  this  point  see  Kisemauu  v. 
Swan,  6  Bobw.  668.  But  the  record  shows 


no  such  agreement.  For  all  that  appears 
the  jury  was  discharged  without  finding 
anything  which  in  law  can  be  held  as  a 
verdict,  and  the  record  tnfonna  ua  that 
the  parties  submitted  further  evidence: 
that  the  trial  was  completed  on  the^th 
of  April,  186tt,  (one  day  after  the  so-called 
verdict  was  returned  Into  court;)  and 
that  the  cause  was,  on  the  25th  of  April, 
"submitted  to  thecourt  for  decision  and 
Judgment."  The  verdict  seems  to  have 
been  treated  by  counsel  and  conrt  as  of 
no  effect.  It  appears  In  the  tranwrlpt 
that  the  cause  came  on  regularly  lor  trial ; 
was  tried  on  the  24th  and  ^th  of  April. 
1S89,  when  the  trial  was  completed.  We 
cannot  construe  this  otherwise  than  as 
a  statement,  which  we  must  hold  to 
be  absolutely  true,  that  the  trial  was  not 
completed  until  the  ^tb  day  of  April,  1S8», 
the  day  alter  the  special  findings  were  filed. 
Certainly  the  verdict  on  an  Incomplete 
trial  la  a  nut11iy,and  shoald  be  so  treated, 
unless  it  Is  shown  that  the  parties  gave  It 
effect  by  a  stipulation  that  it  should  be 
regarded  as  of  some  validity,  and  how  far 
It  should  be  so  regarded.  The  defendant 
had  a  right  to  have  his  cause  tried  by  a 

jury.  This  was  accorded  to  talm.  The 
ury  was  called  and  sworn  In  the  case,  and 
tlien  was  discharged  without  objection, 
without  rendering  a  verdict.  Both  par- 
ties afterwards  went  on  to  try  the  case, 
introduced  further  evidence,  and  sub- 
mitted the  case  furdecislon  and  Judgment. 
We  cannot  hold  otherwise  than  that  there 
was  a  waiver  of  a  trial  by  Jury,  Just  as  ef- 
fectual as  If  his  consent  had  been  given  In 
open  court,  and  entered  on  the  minutes. 
The  minutes  show  a  consent  by  action  in 
open  court,  by  proceeding  with  the  trial. 
Introducing  further  evidence  after  the  Jury 
waa  discharged,  and  submitting  the  case 
for  decision  and  Judgment.  Sncb  ac- 
tion was  inconsistent  with  any  demand 
or  desire  for  a  Jury  trial,  and  should  be 
held  a  waiver,  witbin  the  provisions  of 
Section  6S1,  Code  Civil  Proc. 

It  is  ai^ued  that  the  verdict  was  not 
waived.  But  In  our  view  there  was  no 
verdict,  and  the  counsel  seems  to  have  so 
regarded  It,  or  he  would  have  asked  for 
Judgment  on  the  verdict.  Wecanputno 
other  construction  on  the  statements  In 
the  record  of  the  course  that  the  trial 
took  than  that  the  finding  was  r^arded 
as  no  verdict,  and  that  the  trial  should 
proceed  as  if  no  verdict  bad  been  found. 
No  question  ot  waiver  arises  on  the  find- 
ing, for  there  was  no  verdict.  It  gave  the 
defendant  no  right,  for  it  conferred  none. 
It  cannot  be  said  that  the  defendant  did 
not  waive  his  right  to  have  Judgment  en- 
tered on  the  verdict,  as  the  special  finding 
gave  no  such  right  to  cither  party.  If  It 
had  conferred  a  right  to  Judgment,  and 
the  parties  bad  afterwards  to  complete  an 
Incomplete  trial,  the  question  might  arise, 
although  it  would  t>e  manifestly  unjust  to 
hold  either  party  bound  by  a  verdict  on 
an  unfinished  and  Incomplete  trial.  This 
disposes  of  all  the  qnestions  arising  In  the 
cause.  There  was  no  motion  for  a  new 
trial.  There  Is  no  statement  or  bill  ot  ex- 
ceptions in  the  case,  nor  any  motion  made 
In  the  court  below  to  set  aside  the  Judg- 
ment on  any  ground.   We  find  no  error  In 
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the  record,  and  tbe  Indement  muet  be  and 
iB  affirmed. 

We  concar:  MoFablahd,  J.;  Shahp- 

■TEUf.  J. 

(16  Colo.  330) 

HnoBKfl  r.  Ford  €t  af. 
(Supreme  Court  of  Cdoratlo.   Deo.  6,  UBQ.) 

IlAHDLORD  A»D  TENUTT— iHPROTEUBITrS— APFSAI. 
— WeiOHT  or  KVIDBKCZ. 

L  In  an  acUon  by  a  lestsee  of  property,  after 
Um  expiration  of  the  leaM,  to  recover  fnno  Uie 
owner  the  ralue  of  tmprorements  made  on  the 
pratnisea,  plaintiff  testified  as  toanalle^  Hgr«e- 
meat  on  the  pcu^  of  defendant  to  pay  for  tbe  im- 
provementa.  The  evidence  coosiated  of  conversa- 
tiona  between  the  parties,  but  it  did  not  appear 
that  any  prioe  or  terma  were  ever  agreed  on.  De- 
fendant oeDled  that  he  agreed  to  pay  for  the  im- 
provements. Held,  that  a  Judgment  for  defend- 
ant would  not  be  dtstjrbed  on  appeal. 

a.  Where  a  tenant,  who  haa  erected  improve- 
menta  <ni  tbe  demised  premlaee  under  an  agree- 
ment with  the  leaaor  that  he  may  remove  them, 
wrungfolly  allows  the  Im[nnv«n«ils  to  remain 
on  the  premiaea  aftw  the  expiration  of  the  lease, 
he  cannot  recover  rent  for  such  Iminvvementa. 

Error  to  anperlor  court  of  Denver. 

Welts^MeNemlJt  Taylor,  tor  plalntlft  In 
error.  Geo.  W.  MiUfr  and  Lipseomb  A 
Bodges,  for  defendants  In  error. 

Hatt,  J.  At  a  time  prior  to  tbe  year 
1S8.%  George  W.  GaytOD  and  William  Clay- 
ton, then  being  the  owners  in  tee  of  lots  24 
and  2(5,  block  48.  east  dlvlBlon  of  the  vitf 
of  Denver,  leased  tbe  eame  to  plaintiff  In 
error,  Paul  T.  Haghes.  for  a  term  expir- 
ing Jane  1.  1883.  By  the  terms  of  said 
lease  all  Improvements  erected  by  plain- 
tiff were  to  remain  his  property.  There- 
after plalntlK  entered  Into  possession  of 
the  premises  and  erected  thereon  certain 
buildings.  Upon  the  expiration  of  the 
terra  of  the  lease,  plaintiff,  by  the  consent 
or  the  Claytons,  held  over  upon  the  orlKi- 
nn!  terms.  On  or  about  November  21, 
]«83.  Clayton  conveyed  the  premises  to 
Ford,  one  of  the  defendants  in  error,  Clay- 
ton, however,  reserving  and  excepting  the 
Improvements,  (belonging  to  plaintiff,) 
with  an  agreement  that  plaintiff  mlgbtre- 
roove  the  same  at  any  time  before  June  1, 
1884.  It  fnrther  appears  that  on  or  about 
November  21, 1883.  plaintiff  and  defendant 
Ford  entered  into  an  agreement  to  the 
effect  that  plaintiff  ahoold  deliver  to  said 
Furd  the  premises  on  the  1st  day  of  J  une, 
1884.  free  of  any  incnmbranee  caused  by 
plaintiff,  and  should  pay  Ford  as  ground 
rent.  In  tlie  mean  time, f  150  a  month;  and 
also  pay  all  taxcH  levied  upon  the  prem- 
ises for  the  year  18S3.  Ford,  in  considera- 
tion thereof,  lehsed  to  plaintiff  the  prem- 
iHPfl  until  t^e  1st  day  of  June,  1884.  Plain- 
tiff hIso  testifies  that  at  numerous  times 
after  the  conveyance  from  tbe  Claytons, 
Ford  expressed  to  blm  a  desire  to  retain 
the  Iroprorements  upon  the  land,  and  his 
readiness  and  willinKness  to  purchase  the 
same  at  a  fair  valuation,  and  that  he  fur- 
ther promi!)ed  and  agreed  to  pay  plaintiff 
tbe  reasonable  value  of  tbe  improvements, 
or  renew  and  extend  tbe  lease  of  the  prem- 
ises. This  testimony  of  plaintiff  is  contra- 
dicted by  the  d^udant.  It  appears,  how- 
ever, that  about  tbe  81st  ol  May,  lb84, 


plaintiff  prepared  to  remove  therefrom  the 
buildings  and  improvements  erected  upon 
the  premises.  About  this  time  lurtfaw  ne- 
gotiations were  bad  looking  to  the  pur- 
chase of  the  Improvements  by  Ford,  and, 
for  this  reason,  tbe  removal  did  not  take 
plaee.  It  is  in  evidence  that  the  partlei^ 
attempted  to  fix  the  value  of  these  build- 
ings by  arbitration,  but  the  urbltratorH 
chosen  falling  to  agree,  and  the  articles  of 
submission  being  defective,  nothing  came 
from  such  attempt.  Plaintiff  claims  that 
the  failure  o(  tlie  arbitration  was  due  to 
tbe  fraud  of  the  defendant  Ford,  but  tbe 
proof  Is  not  suflRclent  to  sustain  this  alle- 
gatiun.  It  Is  also  sliown  that  on  or  about 
May  20,  1884,  the  defendant  Ford  gave  no- 
tice to  plaintiff  that  he  desired  to  take  full 
possession  of  the  premises  on  or  about  tbe 
Ist  day  ol  June.  18&4.  Plaintiff  seeks,  fnter 
alia,  for  a  Judgment  for  the  ralue  of  the 
Improvements,  and  fur  a  lien  therefor  up- 
on tbe  same.  In  the  nltematlve,  plaintiff 
asks  that  he  be  permitted  to  remove  the 
buildings  from  said  premises  within  some 
reasonable  time  to  be  fixed  by  the  court. 

In  the  superior  court  tbe  case  was  tried 
to  the  court  without  a  jury.  Tbe  Issues 
were  there  found  In  favor  of  the  defend- 
ants, and  judgment  entered  accordingly. 
At  the  trial  tbe  evidence  was  directed  prin- 
cipally to  two  points:  (1)  To  prove  an 
agrpement  between  the  parties  whereby 
the  defendant  Ford  became  obllgatad  to 

{>ay  plaintiff  the  reasoniible  value  of  tbe 
mprovements;  (2)  to  establish  such  value. 
Unless  the  flnit  point  be  eetablished,  tbe 
second  Is  entirely  Immaterial.  To  prove 
an  agreement  to  pay  for  the  Improve- 
ments, plaintiff  was  compelled  to  rely  al- 
most excluBiv?ly  upon  bis  own  testimony. 
This,  at  most.  Is  vague  and  unsatisfac- 
tory, and  is  directly  contradicted  by  the 
defendant  Ford.  In  this  state  of  the  rec- 
ord It  was  the  province  of  the  trial  Judge 
to  decide  upon  tbe  weight  of  the  evidence. 
This  he  did,  and  his  decision  was  against 
plaintiff;  and  we  see  no  reason  for  dis- 
turbing such  conclusion.  An  examination 
of  the  evidence  shows  that  thd  convsrsa- 
tiun  between  the  parties.  In  rc>rerenco  to  a 
sale  of  the  buildings  by  the  plaintiff,  and 
their  purchase  by  the  defendant,  amount- 
ed to  no  more  than  negotiations  for  a  sale. 
Neither  price  nor  terms  were  ever  agreed 
upon.  The  minds  of  the  parties  never 
met.  The  agreement  to  submit  the  mat- 
ter to  arbitration  shows  that  neither 
party,  at  that  time,  regarded  the  matter 
as  settled.  The  arbitration  failing,  the 
matter  muet  still  be  regarded  as  undecid- 
ed. Under  the  circumstances,  the  defend- 
ant Ford  cannot  be  charged  with  the 
value  of  plaintiff's  improvements.  The 
plaintiff  asks,however,in  this  alternative, 
to  be  allowed  a  reasonable  time  within 
which  to  remove  the  same;  and  the  de- 
fendant In  his  answer  expressly  assents 
thereto.  Under  tbe  circumstances,  the 
court  should  have  made  some  appropri- 
ate order  In  reference  thereto.  This  It  did 
not  do,  and  for  this  error  the  Judgment 
must  be  reversed.  A  receiver  was  ap- 
pointed, who  collected  the  rentsduring  the 
pendency  of  the  action  In  the  court  below. 
By  the  final  Jadgmmt,  this  receiver  was 
reqalred  to  pay  the  d^endant  Ford  the 
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amounts  tbas  collected.  This  part  of  the 
ludgment  cannot  be  disturbed.  The  Im- 
provements were  wrongtully  suITered  tu 
remain  upon  tbe  premises  after  the  expira- 
tion of  tbe  lease,  and  plalntin  was  not  en- 
titled to  tbe  rent  therefrom.  Tbe  judg- 
ment is  reversed,  with  directions  to  tbe 
court  below  to  modify  the  same  by  allow- 
ing tbe  plalntm  a  reasonable  time  with- 
in which  to  remove  the  Improvements. 


(15  Colo,  m)  — ^— 

JOBir  MOUAT  LVUBBB  CO.  T.  WlUf  ORB. 

(fSupram  Court     Colorado.  Oot  17, 18IM.) 
NimxaBNCB— BpAitu  tboh  Siw-Mill— Damaou. 

L  Tb*  owner  at  a  Baw-mlll  is  liable  for  nes- 
llgmtly  setUiiff  flre  to  «  house,  when  the  evi- 
dmoe  ahovB  tfiat  sparks  constant^  escaped  Irom 
the  smoke-ataolt  of  tbe  mill  both  before  and  after 
a  spark-arrester  was  placed  on  it,  asd  that  the 
attention  of  the  owner  bad  been  called  to  the  fact 
by  plalntUt,  whose  house  had  been  several  times 
fired  bythe  sparks. 

9.  Where  evidence  shows  that  the  sparks 
bad  many  times  before  been  blown  Into  plaintiff's 
bouse,  75  yards  from  the  mill,  and  that  on  tbe 
day  of  tbe  flre  the  wind  was  in  that  direction, 
and  that  the  window  screen  on  the  side  of  the 
house  next  the  mill  was  loose  so  that  the  sparks 
mlg^t  have  gotten  into  the  room  where  the  flre 
ori^Dated,  uat  there  waa  no  flre  In  tbe  house  at 
the  time,  and  no  other  known  source  from  which 
it  oonld  have  originated,  the  oonclnslon  that  the 
flre  was  started  by  sparks  fnan  the  mill  is  war- 
ranted. 

8.  Bvidenoeof  the  cost  of  wearing  apparel  de- 
stroyed by  flre,  followed  by  evideuoe  of  wear  and 
tear,  is  competent  to  fix  Its  value,  snob  goods 
having,  when  worn,  no  market  vUne, 

Appeal  from  Jefferson  county  court. 

Action  by  appellee.  J.  H.  WUmore, 
against  appellant,  the  John  Moaat  Lum- 
ber Company,  tor  negligently  setting  flre 
to  appellant's  house,  by  reason  whereof, 
it  Is  claimed,  It  and  its  contents  were  par- 
tially destroyed  by  flre  upon  the  22d  day 
of  May,  1886.  Tbe  cause  was  commenced 
In  a  Justice's  court,  conseqqently  there  are 
no  written  pleadings.  The  trial  before 
the  Justice  having  resulted  in  a  verdict  for 
the  plaintiff,  the  defendant  company  ap- 
pealed to  the  county  court.  In  the  latter 
court -the  cause  was.  by  consent,  tried  to 
the  court  without  a  Jury.  As  the  result  of 
tbls  trial,  appellee  recovered  Judgment  for 
f3(>0.  and  coeta.  To  reverse  this  Judgment 
the  case  Is  brought  here  by  appeal. 

Wm.  B.  Mills  and  Wm.  S.  B'A/te,  for  ap- 
pellant.  Coe  A  FnentAn,  tor  appellee. 

Hayt,  J.,  {after  stating  tbe  facts  as 
above.)  Th'i  principal  question  presented 
upon  this  appeal  Is  In  reference  to  the  sut- 
flclency  of  the  evidence  to  support  the 
judgment.  Counsel  fur  appellant  in  his 
written  argument  says"  that  there  was  no 
evidence  of  negligence  on  the  part  of  tbe 
defendant,  nor  was  there  any  evidence 
that  the  fire  originated  from  tbe  defend- 
ant's flre,  smokestack,  or  mill. "  The  evi- 
dence received  at  tbe  trial  was  not  taken 
down  by  a  stenographer,  and  the  abstract 
upon  which  we  must  determine  the  ap- 

Feal  Is  not  as  full  as  it  should  have  been, 
t  Is  admitted  tbnt  appellant  was  tbe 
owner  and  proprietor  ot  tbe  saw-mill  from 
whence  It  Is  claimed  the  fire  originated. 
It  Is  also  conceded  that  the  bouse  of 
appellee  was  eltaate  about  75  yards  east 


trom  the  mill,  and  that  there  was  a  win- 
dow In  tbe  bedroom  where  the  fire  Is 
shown  to  have  originated,  and  that  this 
window  was  on  the  side  nearest  the  mill, 
also,  that  the  wind  at  the  time  wos  blow- 
ing from  the  direction  of  tbe  mill  towards 
the  house.  Appellee,  testifying  in  bis  own 
behalf,  said,  in  answer  to  the  question, 
"Had  you  been  troubled  by  fires  Irom  this 
mill  before  this,  while  It  was  occupied  by 
tbe  defendant."  "Answer.  I  had.  Q. 
When  .was  it?  A.  It  was  when  the  wind 
blew;  had  noticed  a  thousand  of  them. 
It  bothered  me  all  tbe  time,  but  chiefly 
after  January.  I  had  called  the  atten- 
tion of  John  Mouat,  A.  T.  Mouat,  and 
Mr.  Eller,  and  most  all  of  them,  to  the 
smoke-stack,  as  my  wood  was  on  fire, 
and  my  hay  and  charcoal.  Mr.  Kller  is 
secretary  ol  the  eompany,'and  John  Mooat 
is  the  president."  In  answer  to  other  In- 
terrogatories the  witness  said:  "I  saw 
the  flre  catch  previously  from  the  mill. 
*  *  *  I  have  seen  fires  in  the  front  room 
trom  tbe  smoke-stack.  *  *  *  Isuwsome 
sparks  after  tbefire,  but  not  any  before  that 
day.  They  were  about  the  same  thins  as 
I  had  seen  before.  I  was  tamtllar  with 
the  smoke-stack.  I  exaipined  it  after  tbe 
fire.  It  was  thirty  feet  high.  It  was  a 
hood,  tunnel  shaped,  on  top  of  It,  set  on 
bars  of  iron.  The  hood  Is  on  the  top  part 
of  it,  and  the  space  was  open  between  tbv 
lower  part  and  the  smoke-stack."  In  an- 
swer to  tbe  question.  **  How  much  time 
did  It  take  to  flccht  tbe  firesT"  the  wit- 
ness answered :  "  It  took  a  good  deal  ol 
time.  I  cannot  say  how  mach.  A  good 
many  times  I  got  up  and  went  out  lor 
fear,  and  I  watched  always  la  the  day- 
time. 1  havu  had  to  leave  my  work  and 
put  out  large  fires  that  would  take  Irom 
10  to  20  bockets  of  water,  and  I  have  been 
kept  at  home.  This  occurred  many  timea. 
I  cannot  tell  tbetlme.for  it  was  on  and  ofl 
tor  three  and  four  months.  It  was  not 
only  the  loss  ot  time,  but  I  would  have  to 
leave  my  work.  I  can  only  guess  at  the 
time.  It  may  have  been  two  or  three 
weeks  that  I  put  In  that  way.  It  must 
have  l>een  two  or  three,  positively  two, 
weeks.**  Mrs.  C.  A.  Northrop  testified  apof 
this  point :  "  Question.  Have  yon  erer  seen 
sparks  from  the  mill  flying  there?  An- 
swer. Yes;  it  was  the  Tuesday  after  the 
flre  occurred.  That  was  theonly  time.  It 
came  in  there  from  the  north-west.  I 
cannot  tell  tbe  kind  of  a  apark.  It  blew 
across  my  lap.  It  was  a  live  tpark,  and 
it  came  from  tbe  north-west.  I  saw  a  flre 
thatcamefrom  theway  theflrewas.  Ihave 
seen  sparks  come  from  the  mill,  because 
they  came  with  the  smoke  of  the  mill." 
Mrs.  Mary  Wllmore  testified  in  answer 
to  tbe  question,  "Have  you  seen  sparks 
of  the  flre  from  this  mill  before  the  fire  of 
your  house?"  "Answer.  1  did.  repeat- 
edly; have  seen  flre  from  tbe  mill  before 
the  flre  in  our  house.  There  was  banlly 
a  day  bat  we  had  fires  to  pnt  out.  Q. 
Had  you  seen  sparks  at  night  from  the 
mill  more  than  once  before  that?  A.  Yes, 
sir;  a  thousand  times.  I  have  l>een  burned 
with  them.  Q.  Have  yon  seen  them  since 
this  spark-arrester  has  been  put  up  the 
same  as  before?  A.  I  have;  have  seen 
coals  aad  sparks  both  come  some  as  largs 
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as  the  end  ol  my  thumb.  A  window  In 
the  wp«t  room  was  raised  ap,  and  the 
screen  was  torn  at  the  top  and  at  the 
bottom.  I  saw  some  dead  cinders  In  the 
west  room.  They  looked  like  dead  bark.  ** 
The  witness  Daniel  Northrup  testified  In 
answer  to  the  qneetion,  "Did  you  ever  no- 
tice Bparks  before  or  after  that  time?" 
"Answer.  I  have.  I  haveseen  flresaround 
Wilmore's  from  the  cinders.  1  saw  as 
many  as  twenty  or  thirty.  The  must  ol 
them  were  In  tils  wood-pile."  The  wit- 
ness Charles  Nadler  testified  to  the  same 
effect.  The  witness  Henry  Hlldebrand 
testified.  In  reference  to  the  spark-arrester 
upon  the  defendant's  smoke-stack,  "that 
it  was  not  safe,  for  the  reason  that  the 
rim  had  a  hole  24  Inches,  while  the  smoke- 
stack was  only  20  Inches,  so  It  left  two 
inches  In  the  hole. "  Here  we  have  testi- 
mony showing  that  this  smoke-stack  was 
constantly  emitting  sparks  both  before 
and  after  the  spark-arrester  was  put  on, 
and  also  testimony  to  the  effect  that  the 
spark-arrester  was  not  sufficient,  and  did 
not  answer  the  purposes  for  which  it  was 
Intended.  We  cannot  find  from  this  rec- 
ord that  It  was  denied  by  any  witness 
that  sparks  didthns  escape,  and  although 
It  was  testified  by  defendant's  witnesses 
that  the  spark-arrester  was  a  good  one, 
and  one  of  the  best  that  were  made,  still, 
it  was  for  the  court  below  to  decide  upon 
the  weight  of  the  evidence.  Its  decision 
was  against  appellant;  and  we  think 
there  was  sufficient  proof  of  negligence  to 
■uppurt  this  finding  of  the  trial  court. 

It  la  claimed  that  the  evidence  does  not 
show  that  the  fire  caught  from  the  milt. 
In  support  of  this  claim  counsel  contends 
that  the  fire  caught  Inside  the  honse,  and 
that  it  could  not,  therefore,  have  been 
started  by  sparks  from  the  mill.  In  an- 
swer to  this,  it  may  be  said  that  It  It  be 
conceded  that  tbeflre originated  within  the 
bedroom,  The  evidence  shows  that  it  may 
have  been  blown  in  through  the  open  win- 
dow, although  the  witness  GalUn  testified 
that  there  was  a  screen  on  the  outside  of 
the  window,  and  that  It  was  not  loose, 
so  far  as  he  could  see.  The  testimony  of 
this  witness  was  so  shaken  on  cross-exam- 
Inatlun  that  the  trial  court  may  have  at- 
tached very  little  weight  to  it.  Other 
witnesses  testified  that  the  screen  was 
loose  at  the  top  and  bottom,  so  that  cin- 
ders and  sparks  from  the  mill  could,and  did, 
pass  Into  the  room;  and  that  fires  had 
previously  caught  in  this  manner  from  the 
mill.  AlthouRb  no  eye-witness  saw  the 
sparks  that  started  the  confiagration.  It 
lit  in  evidence  that  sparks  and  burning 
coals  were  frequently  emitted  from  the 
mill,  and  that  they  were  so  emitted  upon 
the  day  of  the  fire;  that  the  wind  was 
blowing  so  as  to  carry  the  sparks  In  the 
direction  of  the  house,  and  that  fires  in 
and  about  the  house  had  frequently  been 
started  in  this  manner;  that  there  was  no 
Are  in  the  honse  at  the  time,  and  no  other 
known  source  from  which  the  fire  could 
have  originated.  From  the  very  nature 
of  the  case,  resort  to  presumptive  evidence 
became  necessary.  The  most  Important 
lights  of  property  and  the  gravest  criminal 
charges  are  being  constantly  determined 
npon  snch  erldence,  and  we  see  no  reason 


why  this  case  should  be  made  an  excep- 
tion. In  our  opinion,  the  facts  and  clr- 
camstances  detailed  by  the  witnesses 
npon  the  stand,  justified  the  conclusion 
reached  by  the  trial  court,  that  the  fire 
causing  the  damage  was  started  by  sparks 
from  the  mill.  Kalne  t.  Welgley.  32  Pa. 
St.  183;  Railway  Co.  v.  De  Busk,  IS  Colo. 
294,  20  Pac.  Rep.  752. 

But  one  other  question  was  raised  at 
the  trial  by  such  specific  objections  as  to 
entitle  it  to  be  reviewed  upon  appeal. 
Against  appellant's  objections,  appellee 
and  bis  wife  were  both  permitted  to  give 
evidence  of  the  cost  of  certain  wearing  ap- 
parel, and  family  clothing.  As  the  testi- 
mony was  followed  by  evidence  of  wear 
and  tear,  it  was  proper  for  the  considera- 
tion of  the  court.  There  Is  no  market 
value  for  such  goods  when  worn;  hence, 
the  ^neral  rule  In  reference  to  the  measure 
of  damages  does  not  control.  In  such 
case  the  value  may  be  fixed  by  considera- 
tions of  cost,  and  actual  worth,  at  the 
time  of  the  loss,  without  reference  to  what 
they  could  be'  sold  for  In  a  particular 
market.  Railroad.  Co.  v.  Frame,  6  Colo. 
382.  Finding  no  substantial  error  in  the 
record,  the  jud^ent  most  he  affirmed. 


(15  Colo.  480) 

BOABD  COUNTV  COU'ltS  LAHIHER  COUNTT 
V.  LOVB. 

{Supreme  Court  of  Colorado.  Nov.  19,  1890.) 

SHSRirv'B  FBXB — MlLBAOB, 

Under  Gen.  St.  Colo.  S  1441,  allowing  offl- 
cns.lS  ceots  lor  each  mile  '^neceBsarlly**  traveled 
Id  serving  process  In  criminal  oases,  a  sherUT 
who  serves  process  iBsaed  in  different  cases  at 
the  same  place  and  on  the  same  Journey  is  enti- 
tled to  mileage  in  each  case  for  the  entire  dis- 
tance. 

Error  to  district  court.  Larimer  county. 

WellSy  McSea.1  &  Taylor,  for  plaintiff  in 
error.  T.  U.  Robiuaou,  Epb.  Love,  pro  se. 
E.  A.  Ballard  and  Sanfora  J7arraA,  for  de- 
fendant In  error. 

Helm,  C.  J.  The  question  presented  by 
the  record  before  us  may  be  stated  as  fol- 
lows: When  a  sheriff  serves  "processos" 
issued  in  different  criminal  cases,  at  the 
same  place  and  upon  a  single  journey,  is 
he  entitled  to  mileage  In  each  case  for  the 
entire  trip?  The  statute  controlling  the 
present  controversy  allows  that  officer  1,5 
cents  per  mite  for  each  mile  "necessarily  " 
traveled  In  performing  the  duties  men- 
tioned. Uen.  St.  §  1441.  It  is  unquestion- 
ably against  the  policy  of  the  law  to  allow 
public  officers  compensation  for  construct- 
ive services,  but  there  is  a  divergence  of 
opinion  as  to  whethercertaln  alleged  serv- 
ices are,  or  are  not,  to  be  treated  as  con- 
structive. For  Instance.suppose  the  sher- 
iS  travels  30  miles,  and  at  the  same  place 
serves  a  process  in  each  of  two  separate 
cases,  can  it  he  said  that  his  mileage  Is 
actual  in  one  of  Che  cases  and  constroctlve 
In  the  other?  If  so,  in  which  case  Is  It  act- 
ual, and  In  which  constructive?  No  mat- 
ter how  the  selection  be  made,  It  will  prove 
neither  equitable  nor  satisfactory.  Or,' 
suppose  the  parties  upon  whom  processes 
are  thus  served  reside  at  different  dis- 
tances, but  In  the  same  direction,  from  the 
county-seat,  bo  that  if  served  separately 
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mlleaee  In  one  case  would  be  cbar^red  tor 
ao,  and  In  the  other  lor  30,  miles.  Obvious- 
ly, the  total  mileage  lor  the  30  tnilea  trav- 
eled coold  not  be  charged  to  the  eultor 
whose  proccHS  only  required  a  trip  of  20 
miles;  while  to  charge  the  whole  amount 
agalDBt  the  other  litigant  and  none 
against  him,  would  be  snre  to  produce  the 
most  Tlgnrous  protest.  These  hypothet- 
ical cases  are  verlfled  by  actual  experiences 
upon  every  secular  day.  They  show  both 
the  injustice  aad  impracticability  of  treat- 
ing the  mileage  as  actual  In  one  case,  and 
constructive  In  the  other,  Bu  t  ic  ts  claimed 
that  the  difficulty  in  all  such  cases  as  those 
UDpposed  would  be  easily  obviated  by  an 
eqaltable  apportionment  of  the  mileage 
feu  among  the  different  prosecutions  or 
suits.  This  proposltlnn  is  reasonable  In 
theory,  but  the  wlRdom  of  attempting  Its 
practical  application  must  be  doubted. 
No  dlatlnctiun  can  be  discovered  upon 
principle  between  mileage  fees  In  criminal 
and  In  civil  cases,  and  none  is  made,  In  the 
respect  now  under  consideration,  by  stat- 
ute. Judicial  causes,  whether  civil  or 
criraiaal,  are  separate  things.  They  are 
distinct  entities  in  litigation.  Unleus  other- 
wise specially  stipulated  or  ordered,  they 
are  brought,  conducted,  and  determined 
entii-ely  independent  of  each  other.  Fees 
are  taxed,  and  a  fee-bill  Is  rendered  as  a 
part  of  each  particular  case.  Costs  are 
ordinarily  not  expected  to  vary  In  accord- 
ance with  the  multiplicity  or  decrease  ol 
other  contemporaneous  actions.  It  is  us- 
ually deemed  enough  for  each  suitor  to 
take  care  of  his  particular  suit,  and  the 
courts  generally  have  their  bands  full  In 
administering  Justice,  without  a  commin- 
gling of  different  cases.  But  suppose  the 
rule  of  equitable  apportionment,  above 
suggested,  be  adopted;  the  extent  of  a 
party's  liability  in  his  particular  case  Is 
no  longer  determined  exclusively  by  the 
proceedings  in  connection  therewith.  It 
depends  upon  fortuitous  circumstances 
not  growing  out  of  the  controversy  which 
he  leprosecntlng  or  defending.  If  thestier- 
irf'a  apportioni^ent  of  mileage  fees  were 
always  acquiesced  In,  the  matter  would 
be  at  least  partially  shorn  of  its  serious- 
ness and  difficulty.  But  his  action  In  this 
regard  would  be  constantly  challenged. 
He  would  uften  serve  prucesses  In  a  num- 
ber of  dtfierent  cases  at  the  same  time, 
and  his  apportionment  would  besubjected 
to  the  critical  analysis  of  as  many  losing 
litigants.  Many  elements  of  uncertainty, 
and  grouudi^  for  Imputing  fraud,  would 
enter  Into  consideration,  and  ultimately 
become  subjects  of  judicial  cognizance,  for 
the  courts  would  almostcertalnly  he  called 
upui)  to  determine  the  disputes  resulting. 
A  peculiar  field  of  Jurisprudence  would 
thus  be  entered,  and  n  vast  amount  uf 
time  would  be  consumed  by  the  judiciary 
ol  the  state  that  should  be  given  to  the 
tranHUctlon  of  other  business.  Moreover, 
it  mlsht  happen  that  no  one  of  the  cases 
Mended  In  this  particular  could  be  finally 
.disposed  of  and  passed  from  the  docket, 
without  a  similar  determination  of  all  the 
others.  No  rule, legislative  or  judicial, can 
be  adopted  to  govern  the  matter  in  hand 
that  will  not  be  obnoxious  to  plausible  ob- 
jections ;  but,  opon  careful  couslderation, 


we  are  ol  the  opinion  that  mileage  should 

be  allowed  in  each  particular  case.  We 
hold  that  different  causes, separately  prose- 
cuted and  tried, should  notbe  commingled 
In  the  taxing  and  apportionment  of  these 
costs;  and  that  the  time  of  the  courts  is 
not  to  be  consumed  Id  the  difficoltaud  un- 
satlsfactoiy  arbitration  of  fees  between 
different  losing  suitors,  having  no  com- 
munity of  interest  otherwise.  In  pending 
litigation.  The  foregoing  view  we  be- 
lieve to  he  in  accordance  with  thespiritand 
purpose  of  the  statute,  which.  In  our  Juog- 
meut,  does  not  contemplate  such  complex 
and  Impracticable  proceedings.  It  is  also 
supported,  as  above  shown ,  by  strong  con- 
sideratdons  of  Justice  and  expediency.  The 
officer  might  be  compelled  to  make  a  sep- 
arate trip  In  each  case,  and,  though  serv- 
ing a  number  of  processes  Issued  therein, 
he  would  receive  but  a  single  mileage  fee. 
Under  these  circumstances,  the  sui  tor  ought 
not  to  complain.  His  mileage  fees,  thus 
computed  and  allowed,  will  not  be  unrea- 
sonable, and  be  la  as  fully  protected  as  he 
can  well  be  In  practice.  If  the  sheriff  man- 
ages to  serve  processes  in  dlHerent  cases 
upon  a  single  Journey,  he  Is  fortunate,  but 
bis  good  luck  ac  one  time  will  be  more 
than  offset  by  loss  of  fees  and  other  misfort- 
unes at  another.  Thus,  on  the  whole,  he 
is  not  llkelj'  to  receive  more  than  the  rea- 
sonable mileage  contemplated  by  the  stat- 
ute. The  Judgment  ol  tlie  district  court 
ia  affirmed. 


(45  K&n.  218) 
Babb,  Deputy-Sheriff,  v.  AT^nmcu. 
(Supreme  Court  of  Ka7Ua$.    Jan.  10,  1891.) 

DbfOBITIDNS— iKnOBSBMBKT— COMmnTAKOB— 
JDDOMIBT  in  RSFLBVlir. 

L  Where  an  indorsement  on  an  envelope  in* 

oloBing:  a  deposition  fclves  the  title  to  case, 
shows  In  whose  behalf  tiie  depositioa  is  ti^en, 
the  name  aud  character  of  the  officer  taldn^r  the 
same,  that  the  deposition  was  sealed  up  by  the 
ofBcer  who  took  It,  and  it  is  addressed  to  the 
clerk  of  the  district  court  of  tiie  eleventh  judicial 
district,  Columbus,  Uherokee  ooun^,  Kan.,  held, 
that  such  indorsement  is  sufBcient.  Whittaker 
V.  Voorhees,  88  Kan.  71,  15  Pac  Rep.  874. 

2.  It  is  not  error  Tor  a  notary,  before  whom 
a  deposition  Is  to  be  taken,  to  adjourn  the  taking 
of  said  deposition  at  tbe  time  and  place  named  in 
the  notice  for  taking  the  same,  until  tiie  next 
day,  at  the  same  place  and  hour,  at  the  request  of 
the  attorney  of  the  party  taking  the  deposition. 

8.  In  an  action  of  replevin,  whoe  the  plain- 
tiff falls  to  obtain  possession  ot  the  property  on 
the  order  of  delivery,  and  the  trial  of  the  action 
results  in  favor  of  the  plaintiff,  but  the  verdict 
is  for  the  value  of  the  property  simply,  and  not 
in  the  alternative  for  the  retium  of  the  property, 
or,  in  case  it  cannot  be  returned,  for  the  value 
thereof,  ibB  verdict  and  Judgment  are  irr^nilsr. 
But  in  such  a  case  it  is  not  necessary  to  reverse 
the  judgment,  and  order  a  new  trial,  as  the  court 
may  direct  a  modification  of  tbe  judgment,  re- 
quiring it  to  be  entered  in  the  alternative;  and, 
in  such  a  case,  when  the  evidence  clearly  shows 
that  the  property  could  not  be  ratumed,  it  is  lui- 
necessary  to  direct  a  modiflcatioa  of  the  Judg- 
ment. 

{SyllcUma  by  Strang^  0.) 

Commissioners'  decision.  Error  from 
district  court,  Cherokee  county;  Geobgb 
Chandlru,  Judge. 

J.  D.  Lewis  and  W.  F.  Sapp,  forplalntllf 
in  error.  IV.  E.  Cowiey  and  H,  C.  Koot, 
lor  defendant  In  error. 
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Strang,  C.  This  was  an  action  for  re- 
plevin for  77  tons  of  ilnc  ore.  The  defend- 
ant claims  to  have  purchased  the  ore  from 
Aldrich  and  Fuller  In  May,  1R86.  The 
plaintiff  was  deputy-sheriff  of  Cherokee 
county,  and  bad  ta  bis  hands  an  execution 
In  faror  of  O.  T.  Street  against  Aldrich 
and  Fuller  wblcb  be  levied  on  tbe  ore  as 
the  property  of  said  Aldrich  and  Fuller. 
The  defendant  demanded  the  ore  of  the 
plaintllt,  and,  on  his  refosal  to  return  It 
to  her,  commenced  this  action  to  recover 
poeseeslon  of  it.  The  cause  was  tried  by 
the  court  and  a  Jury,  resulting  In  a  verdict 
and  judgment  for  the  plalntiH  for 
Motion  for  a  new  trial  was  overruled. 
Tbe  first  error  complained  of  was  the  ac- 
tion of  the  court  In  refusing  to  suppress 
tbe  deposition  of  Joel  Bacon. 

The  first  objection  to  the  depbsitlon  Is 
that  It  was  not  properly  Indorsed  and 
transmitted  by  the  ofilcer  taking  it.  Tbe 
Indorsement  on  tbe  envelope  is  sufBclent. 
It  glrea  the  title  of  tbe  case,  sbowa  In 
whose  behalf  the  depottltlou  Is  taken,  the 
name  and  character  of  tbe  oBlcer  taking 
the  same,  that  It  was  sealed  npby  theoffi- 
cer  who  took  it,  and  It  is  addressed  to  the 
clerk  of  the  district  court  of  the  eleventh 
judicial  district,  Colunibus,  Cherokee  coun- 
ty, Kan.  Wblttaker  v.  Voorhees,  38  Kan. 
71,  ISPac.  Bep.  874.  The  certificate  wiiich 
Is  complained  of  Is  in  due  form  and  suffi- 
cient lu  snUstance.  Complaint  is  also 
made  that  the  deposition  was  not  begun 
on  the  day  named  In  the  notice.  The  no- 
tary was  present  at  the  time  aud  place 
named  In  the  notice  for  taking  tbe  deposi- 
tion. The  attorney  for  tbe  defendant  ap- 
peared. Nobody  appeared  to  cross-ex- 
amine. Counsel  for  the  defendant  request- 
ed tbe  notary  to  adjourn  the  taking  of 
the  deposition  until  tbe  next  day,  which 
request  wbs  granted,  and  the  taking  of 
tbe  deposition  adjourned  untU  the  next 
day,  at  tbesame  placeaud  hour.  Tbe  dep- 
osition was  then  taken.  No  oneappeared 
at  this  time  for  the  plaintiff.  The  notary 
bad  a  right  to  adjourn  from  day  to  day, 
but  counsel  say  be  did  not  give  any  reason 
for  the  adjournment,  and  that  the  statute 
requires  that  a  reason  should  be  given. 
It  Is  true  the  notary  did  not  say  In  bis 
certificate  that  he  adjourned  to  accom- 
modate the  att:omey  for  the  defendant.  If 
he  had,  that  would  have  been  a  compli- 
ance with  the  statute.  He  did  say,  how- 
ever, that  be  adjourned  at  the  request  of 
the  attorney  for  the  defendant.  We  find 
no  error  In  the  ruling  on  the  motion  to 
suppress.  The  petition  contains  all  the 
necessary  elements  of  a  petition  In  replev- 
in. While  the  description  of  tbe  property 
therein  Is  not  ae  complete asit  might  have 
been.  It  is  sufficient.  There  was  no  dis- 
pute over  the  Identity  of  the  property. 
The  petition  being  sufficient,  the  evidence 
of  A.  n.  Aldrich.  R.  S.  Fuller,  and  Joel 
Bacon  was  properly  admitted. 

The  plaintiff  complains  ol  the  ruling  of 
tbe  court  In  excluding  certain  evidence  of 
tbe  defendant,  Babb.  If  there  was  any 
error  in  the  action  of  the  court  in  this  as- 
signment, it  was  Immedlntely  cured  by 
the  conrt  permitting  Mr.  Babb,  in  answer 
to  tbe  very  next  question,  to  go  over  the 
whole  ground,  and  testify  fully  all  about 


tbe  convei*satlon  had  between  himself  and 
Aldrich,  which  was  the  conversation  be- 
fore excluded.  Counsel  for  the  plaintiff 
say  the  verdict  and  Judgment  are  too 
large.  Tbe  evidence  of  Mrs.  Aldrich  and 
the  witness  Fuller  Is  sufficient  to  sustain 
the  verdict.  The  trial  coui-t  approved  it, 
and  we  will  not  disturb  it.  The  Judgment 
was  for  the  value  of  tbe  ore  simply,  and 
not  in  the  alternative.  Such  a  verdict  In 
replevin  Is  Irregular.  But  this  court  held 
In  Ward  v.  Masterson,  10  Kan.  79.  "that 
it  was  not  necessary  to  reverse  the  judg- 
ment, and  order  a  new  trial;  that  it  was 
eiifflclent  to  direct  a  modlHcatton,  and 
that  tbe  judgment  be  entered  in  tbe  alter- 
native for  the  delivery  of  the  possession, 
or.  In  case  that  cannot  he  had,  for  tbe  re- 
covery of  the  value."  In  this  case,  the 
plaintiff  below  did  notgetthe  property  on 
her  order  of  delivery;  and  the  evidence  of 
the  plaintiff  shows  that  tbe  property  was 
sold  by  him  and  taken  away,  we  do  not» 
therefore,  deem  It  necesnary  to  direct  a 
modification  of  the  Judgment.  It  Is  reo 
ommended  that  tbe  Judgment  In  this  case 
be  affirmed. 

Per  Curiam.  It  is  ao  ordered ;  all  the 
Justices  concarrlng. 


(«  KftB.  244) 

Shepard  t.  Stockham. 

(Supreme  Court  of  KavMis.   Jan.  10,  1891.) 
Res  ADJUDici-Ti:— PLSAniNG. 
Where,  in  aa  action  brooffbt  to  have  cer- 
tain Bhares  in  the  capital  stock  of  a  corporation 
assigned  to  the  plaintiff,  upon  the  flround  that 
the  same  bad  anteoedently  been  poronased  of  the 
defendant,  but  never  properly  assigned  to  him, 
the  defendant  answered  tJiat  all  the  issues  in- 
volved in  the  case  had  been  previously  settled 
the  special  flndiogs,  verdict,  and  judgment  in  an- 
other action  between  the  same  parties,  and  In  the 
same  court,  and  a  demurrer  was  lutmrposed  to 
such  answer,  and  sustained  by  tiia  ooort  below, 
held  error. 

(SyUabia  by  GFreen,  (7.) 

('ommieeloners'  declelon.  Error  from 
district  court,  McPherson  county;  Frank 
DosTEK,  Judge. 

JohD  D.  Milliken,  for  plaintiff  in  error. 
Simpson,  Bowker  &  Travis  and  Luden 
Eurle,  for  defendant  in  error. 

Green.  C.  On  the  29th  day  of  Decem- 
ber, 18H6,  G.  W.  Stockham  comraenceil 
this  action  against  Samuel  Shepard,in  tbe 
district  court  of  McPheraon  county,  alleg- 
ing. In  substance,  that  on  the  9th  day  of 
June,  18S3,  the  defendant  sold  and  dellv- 
ered  to  him  62Ji  shares  of  the  capital  stock 
of  tbe  Conway  Town  Company,  but  that 
no  transfer  bad  ever  been  made  on  the 
books  of  the  company ;  that,  owing  to  tbe 
fact  that  the  stock  stood  In  the  name  of 
Shepard,  $26.18  of  a  dividend  had  been 
paid  to  him;  and  asked  that  upon  the 
bringing  of  said  stock  Into  court,  defend- 
ant be  required  and  compelled  to  assign 
the  same  to  the  plaintiff,  in  proper  form ; 
and  that  he  have  Judgment  against  the 
defendant  for  tbe  dividend  drawn.  To 
this  petition  of  the  plaintiff  the  defendant 
answered — First,  by  general  denial;  sec- 
ond, that  tbe  possession  of  the  stock  bad 
been  obtained  by  fraud  and  force.  And, 
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afterwards,  by  way  of  a  eupplemeDtal  an- 
swer, Bct  np — First,  the  fact  that,  lu  an- 
other action  between  the  same  parties 
and  In  the  same  court,  all  the  matters  uf 
dffterence  between  them,  as  raised  by  the 
lesu^  In  this  case,  were  tried,  determined, 
and  adjudicated ;  and, for  a  second  defense, 
set  upthe  further  fact  that  he  had  a  ludg- 
ment  for  (800  against  the  plaintiff,  wlUch 
he  asked  to  have  allowed  as  an  offset  to 
the  plaintiff's  claim,  to  the  extent  uf  hi? 
Jndgmont,  interest,  and  costs.  To  this 
supplemental  answer,  the  plaintiff  de- 
murred as  to  the  first  and  second  causes 
of  action,  which  demurrer  was  sustained 
as  to  the  first,  and  overruled  as  to  the  sec- 
ond. But  previous  to  the  court's  passing 
upon  the  demurrer,  the  plaintltf,  with  the 
consent  of  the  court,  dismissed  his  second 
cause  of  action,  wherein  he  asked  for  a 
money  judgment  for  the  dividend  received 
by  Shepard.  The  cause  was  tried  to  the 
court,  and  Shepard  was  ordered  to  sign 
his  name  to  the.certiScate  of  stock  which 
Stuckbam  claimpd  he  had  sold  to  bim. 
The  facts  in  this  case  are  peculiar  and 
novel,  and  may  be  stated  briefly  as  fol- 
lows: Shepard  owned  160  acres  of  land  in 
McPberson  county,  and  In  consideration 
of  f  6,125,  par  value  of  stock  in  the  Arkan- 
sas Valley  Town  Company,  deeded  to  the 
company  40  acres  for  a  town-site,  as  a 
Dart  of  Con\ray;  on  the  9th  day  of  June, 
1888,  he  sold  the  remaining  120  acres  of  his 
farm  to  Stockhum, giving  him  a  warranty 
deed  for  the  same.  It  was  claimed  by 
Stockham  thatthissale  included  the  stock 
in  the  town  company;  that  he  had  neg- 
lected to  have  a  written  transfer  made, 
but  did  obtain  possession  of  the  stock. 
Shepard  claimed,  however,  that  the  pos- 
session of  this  stock  was  obtained  with- 
out his  consent,  and  by  force  and  fraud. 
After  the  sale  by  Shepard  to  Stockham, 
he  moved  to  Kingman  county,  and  for 
some  three  yeain  had  no  communication 
with  the  town  company,  or  Stockham, ex- 
cept to  receive  notices  of  the  annual  meet- 
ings of  the  town  company,  and  seemed  to 
have  had  no  knowledge  that  any  divi- 
dends had  been  declared  on  the  stock. 
Stockham,  in  the  mean  time,  had  been  re- 
ceiving the  dividends  upon  this  stock, 
which  had  been  sent  to  the  local  agent  at 
Conway.  Sometime  in  the  month  of  July, 
1886,  Shepard  returned  to  McPherson 
couDty  on  a  visit,  and  received  a  letter 
from  tibe  post-ofllce  at  Conway,  from  the 
toWn  company,  Indoslng  a  draft  to  his 
order  for  936.18,  being  a  dividend  upon  the 
stock  In  question  for  the  year  1886.  He 
used  the  proceeds  of  this  draft,  and.  In  a 
short  time,  received  a  letter  from  Stock- 
ham notifying  him  that  the  dividend  be- 
longed tu  him;  and,  upon  Shepurd's  re- 
fusal to  account  to  him  fur  the  same,  filed 
a  complaint  against  Shepard,  before  a  jus- 
tice of  the  peace  of  McPherson  county, 
charging  him  with  stealing  the  money. 
He  was  subsequently  arrested  In  King- 
man county,  and  brought  back  to  Mc- 
Pherson county,  where  the  case  was  con- 
tinued from  time  to  time,  and  finally  dis- 
ralsBcd  by  the  county  attorney.  On  the 
29th  day  of  December,  1886,  this  suit  was 
commenced,  and,  in  a  few  days  thereafter, 
an  action  was  instituted    by  Shepard 


against  Stockham  for  damages  for  mnll- 
cluus  prosecution.  This  latter  action  was 
tried  on  the  19th  day  of  October,  1887,  in 
the  district  court  of  McPherson  county, 
before  a  jury,  and  special  flndings  and  a 
verdict  were  rendered  In  favor  of  Shepard 
for  f 1,500,  which  was,  upon  a  motion  for 
a  new  trial,  reduced  by  the  court  to  $800. 
Ninety  days  were  given  to  makeacasefor 
the  supreme  court,  but,  as  a  matter  of 
fact,  the  case  was  never  taken  up.  In 
this  case,  the  jury  rendered  a  special  ver- 
dict, and  among  other  questions  asked 
and  answered  were  the  following:  "State 
at  what  time,  If  at  all.  the  plaintiff,  Sam- 
uel Shepard, sold  his  certificate  ofshareeln 
the  Conway  Town  Company  to  the  defend- 
ant G,  W.  Stockliam.  Answer.  Never  sold 
them.  Q.  2.  At  what  time  was  the  certifi- 
cate of  shares  of  the  plafntllf,  Shcpanl,  de- 
livered to  the  defendant,  Stockham?  A. 
Never  delivered. "  Upqn  the  rendition  of 
the  judgment  in  the  case  for  malicious 
prosecution,  the  plaintiff  In  error  in  this 
case  obtained  leave  of  the  court  to  file  a 
supplemental  answer,  setting  up— JFVrst, 
that  the  Issues  involved  In  the  case  had 
all  been  settled,  by  the  special  flndings, 
verdict,  and  judgment  in  the  action  for 
malicious  prosecution,  and  were,  there 
fore,  rea  &djadicat&;  second,  that  If  such 
was  not  the  case,  that  Shepard  had  a 
Judgment  of  f800  which  be  was  entitled  to 
set  up  as  an  offset  In  case  the  finding  as 
to  the  ownership  should  be  against  him. 
The  court  suntalned  the  demurrer  as  to 
the  first  cause  of  action,  and  overruled  it 
as  to  the  second,  but  upon  the  trial  ex- 
cluded all  evidence  tending  to  prove  It. 
The  trial  of  this  case  occurred  on  the  27th 
day  of  April.  1888. 

The  first  ground  of  error  relied  upon  is 
the  ruling  of  the  court  In  sustaining  the 
demurrer  to  the  defense  of  res  acfjudicstn, 
set  up  in  the  supplemental  answer.  The 
real  question  for  our  determination  is 
whether  or  not  the  same  subject-matter 
between  these  parties  was  drawn  In  ques- 
tion, or  included  in  the  Issue,  so  that  it 
coaid  he,  or  was,  as  a  matter  of  fact, 
tried  and  determined  by  the  special  flnd> 
ings,  verdict,  and  Judgment  In  the  fotmer 
action.  In  the  same  conrt.  and  where  the 
same  persons  were  parties. .  A  solution 
of  this  question  is  a  decision  of  this  case. 
"Three  things,  "says  Chief  Justice  Shaw, 
"seem  to  be  necessary  to  constitute  an  ad- 
judication, so  that  a  former  judgment 
may  be  pleaded  ns  a  bar  to  another 
Huli— First,  whether  the  subject-mat- 
ter of  a  legal  controversy,  which  Is 
proposed  to  be  brought  before  any  court 
for  adjudication,  has  been  drawn  In  ques- 
tion, and  whether  the  issues  of  the  former 
judicial  proceeding  which  has  been  deter- 
mined, is  a  legal  judgment  on  the  mattera. 
so  thacthe  whole  question  may  have  been 
determined  by  that  adjudication:  second, 
whether  the  proceedings  were  between 
the  same  parties,  in  the  same  right  or 
capacity,  relating  to  the  subsequent  suit, 
or  with  their  privies,  respectively,  claim- 
ing tlirough  or  under  them,  and  bound 
and  estopped  by  that  which  would  bind 
and  estop  those  parties;  and,  t/rirrf, 
whether  the  former  adjadlcation  was 
had  befora  a  court  of  competent  Jurlsdie* 
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tlon."  Bigelow  v.  WJnsor.  1  Gray,  302. 
It  has  become  a  settled  rule  of  action, 
firmly  established  In  our  jurlepnidencc, 
that  no  man  shall  be  twice  vexed  over  the 
same  controversy,  and,  loUowinic  this 
principle,  this  court  has  said:  "When  the 
matters  In  an  action  have  been  passed 
upon,  or,  from  the  Issues  made  by  the 
pleadlDRs,  mifcht  have  been  paHsed  upon, 
the  Judgment  rendered  In  the  case  bare  a 
sabseqnent  bdU  for  the  same  cause  of  ac- 
tion between  the  same  parties.  -When 
the  same  cause  of  action  has  once  been 
litigated  and  decided,  that  is  an  end  of  It, 
and  the  form  of  action  Is  immaterial. 
If  the  cause  is  the  same,  the  iudgment  is 
conclusive."  Bunk  v.  Bude,  23  Kan.  146. 
"There  Is  a  growing  disposition  to  en- 
laree  the  scope  of  the  doctrine  of  res  adju- 
dleata.^  Commlsflloners  v.  Mcintosh,  SO 
Kan.  238.  1  Pac.  Rep.  672.  "The  rule  of 
res  atiSudicsta.  applies  as  well  to  facts  set- 
tled and  adjudicated  as  to  causes  of  ac- 
tion." Whltaker  V.  Hawley,  30  Kau.  327, 
1  Pac.  Rep.  608.  We  find  the  same  doc- 
trine enunciated  by  text-wilters.  "There 
are  but  few  older  principles  or  rules  of 
law  that  have  been  handed  down  from 
generation  to  feneration,  from  the  earli- 
est days  of  the  Roman  law  to  the  present 
time,  than  that  of  estoppel."  1  Herm. 
Estop.  §  1.  "There  is  no  doubt  that  a 
Judgment  or  decree  necessarily  affirming 
tbe  existence  of  any  act  Is  conclasive 
upon  tbe  parties  or  tbelr  privies,  when- 
ever the  existence  of  tbe  fact  Is  again  put 
In  Issue  between  them,  not  only  when  the 
subject-matter  Is  the  same,  bat  when  the 
point  comes  Incidentally  In  question  In  re- 
lation to  a  different  matter.  •  •  *  To 
rendera  matter  res  a<}Judieata,  It  is  notes- 
sen  tlal  that  It  should  be  distinctly  and 
specifically  pat  In  Issue  by  the  Dleadings. 
It  Is  enon^  to  have  been  shown  and 
trie<1  and  settled  in  the  former  suit." 
Freem.  Judgm.  §  249.  "To  conetltute  a 
Judgment  In  one  case  a  bar  to  another 
action.  It  is  not  necessary  that  tbe  object 
of  the  two-SDlte  be  the  same,  nor  that  the 
parties  should  stand  In  the  same  relative 

{losltlon  to  each  other. "  Barker  v.  Cleve- 
and,  19  Mlcb.  230.  "The  Judgment  of  a 
court  of  comi>etent  Jurisdiction  is  cou- 
rlnalre  on  the  parties  as  to  all  points  di- 
rectly Involved  In  it,  and  necessarily  deter- 
mined." Shirland  v.  Banli.  21  N.  W.  Rep. 
200;  Hahn  v.  Miller,  28  N.  W.  Rep.  51. 
**The  Judgment  of  a  court  of  competent 
Jnrisdlctton  upon  a  particular  matter, 
fact,  or  point,  once  litigated  and  deter- 
mined, Is  conclusive  between  the  parties 
or  their  privies."  Wales  v.  Lyon,  2  Mich. 
282.  "Such  Judgment  Is  conclusive  when 
given  in  i>v!dcnce,  though  not  pleaded  by 
■way  of  estoppel."  Travhern  v.  Colhurn, 
66  Md.  277.  7  Atl.  Rep.  459.  The  estoppel 
of  an  Issue  on  a  particular  point,  ur  of 
the  Judgment  itself  as  tu  the  point  which 
It  decides,  will  b?  conclusive  as  to  the 
points  In  any  subsequent  proceeding, 
whether  founded  on  the  same  or  a  differ- 
ent cause  of  action.  1  Herm.  Estop.  §  111, 
and  cases  there  cited ;  3  Smith,  Lead.  Cas. 
(9th  Ed.)  2095;  Cromwell  v  County  of  Sac, 
94 U.  S.851;  Wilson's  Ex'rv.Deen,]21  U.S. 
B2B,  7  Sup.  Ct.  Rep.  1004:  Gardner  v.  Buck- 
bee,8Cow.l20;  Fameauxv.Bank,39 Kan. 
T.25r.no.9— 36 


146,17  Pac.  Rep.  864.  When  a  matter  Is 
once  adjadicated,  It  Is  conclnsively  deter- 
mined as  between  the  same  parties  and 
their  privies;  and  this  determination  Is 
binding,  as  an  estoppel,  In  all  other  ac- 
tions, whether  coromenoed  before  or  after 
the  action  in  which  the  adjudication  was 
made.  Freem,  Judgm.  §  249;  Poorman 
V.  Mitchell,  48  Mo.  45;  AIlls  v.  Davidson. 
23  Minn.  442;  Casebeerv.  Mowry,  65  Pa.  St. 
419.  In  the  latter  case,  tbe  court  said: 
"The  date  is  of  no  consequence.  It  Is  the 
fact  of  an  adjudication  on  tbe  subject-mat- 
ter lietween  the  same  parties,  which  gives 
effect  to  the  former  recovery.  The  opera- 
tion Is  tbe  same,  whether  the  record  be 
pleaded  by  the  one  or  theotber  of  tbe  par* 
ties. "  It  seems  to  us .  that,  tested  by  the 
well-settled  rule  "that  a  man  shall  not 
be  twice  vexed  for  one  and  the  same 
cause,"  and  the  ftreat  weight  of  author- 
ities, the  Judgment  relied  on  and  set  up  In 
the  supplemental  answer  of  tbe  defendant 
is  within  the  rule,  and  a  bar  to  this  ac- 
tion. 

Stockham  charged  Shepard  with  steal- 
ing this  dividend  of  f  26.1S,  and  had  him 
arrested,  and  he  was  subsequently  dis- 
charged. Shepard  then  sued  Stockham  for 
malicious  prosecution,  and  in  that  suit  it 
was  determined,  by  a  finding  of  tbe  Jury, 
that  this  very  stock  had  never  been  sold 
by  Shepard  to  Stockham.  This  was  an 
essential  and  important  fact  In  that  con- 
troversy. It  was  determined  by  n  Ju- 
dicial examination  and  verdict,  and.  In 
our  Jndcment,  was  conclusive,  and  the  de- 
murrer was  Improperly  sustained.  Some- 
thing baa  been  said  about  the  sufficiency 
of  tbe  plea. but  we  think  It  good,  upon  de- 
mun*er.  If  It  were  not  sufficiently  full, 
definite,  and  certain,  the  proper  way  to 
have  raised  that  question  would  have  been 
by  motion.  The  demurrer  should  bave 
been  overruled.  It  is  not  necessary  for  us 
to  notice  the  other  errors  complained  of. 
We  recommend  a  reversal  of  tbe  Jndg- 
ment. 

Pes  CtJRiAH.  It  Is  so  ordered ;  lUl  the 
Justices  concnrring. 


Sauh     La  Shbix. 


(4B  Kan.  206) 


{Supreme  Court  ofKamaoM.  Jan.  10, 1891.) 

C0ST»— OfTBH  OP  JoiMinNT. 

Theplaintifl  commenced  an  action  before 
a  Justice  of  the  peace  for  HflO.  The  defendant 
inunediately  tendei^ed  to  the  plaintiff  935,  and 
afterwards  filed  a  bill  of  particulars,  neither  ad- 
mitting nor  denying  tbe  plaintiff's  claim,  nor 
asking  Judgment,  for  any  amount,  but  showing 
a  claim  In  his  own  favor,  and  against  the  plain- 
tiff, ttx  tmb.  Tbe  case  was  afterwards  taken  ito 
tbe  district  court  on  appeal,  and  was  there  tried 
before  the  court  and  a  ]ury,  and  a  verdict  was 
rendered  in  favor  of  theplaintifl,  and  against  the 
defondaat,  for  ^.25.  The  defendant  then  filed 
a  motion  askinfT  that,  because  of  the  aforesaid 
tender,  all  the  costs  made  in  the  case  after  the 
return  of  the  summons  in  tbe  Justice's  court 
should  be  taxed  against  tbe  plaintiff,  which  mo- 
tion was  overruled  by  the  court,  and  Judgment 
was  then  rendered  in  favor  of  tbe  plaintiff,  and 
a^inst  the  defendant,  for  the  amount  of  the  ver- 
dici,  and  for  costs  of  suit.  Held  that,  as  it  was 
not  shown  that  the  tender  was  kept  good,  or  that 
any  oflCer  was  ever  made  by  the  defendant  to  con- 
fess Judgment  for  any  amount,  no  error  was  com- 
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mitted  by  the  trial  court  in  overrnling  the  de- 
fendant's motion,  and  In  rendering  the  aforesaid 
Judgment  for  costs. 
{Syllabus  by  the  Court.) 

£rror  from  district  court.  Norton  coun- 
ty ;  Louia  K.  Phatt,  Jud^. 

J.  R.  Hamilton  and  H.  J.  H&rwU  tor 
plaintiff  In  error.  F.  M.  Jeffrey  and  Jonea 
&  Thompson,  lor  defendant  in  error. 

Valentine,  J.  Ttiis  waB  an  action 
brought  before  a  justice  of  the  peace  of 
Norton  county  by  G.  B.  La  Shell  against 
Utaarles  M.  Saum,  In  which  the  plaintiff, 
by  bis  bill  of  particulars,  claimed  fl60. 
The  defeodant  filed  a  bill  of  particulars, 
in  which  he  neither  adiuitted  nor  denied 
anything  stated  in  the  plaintiff's  bill  of 
particulars,  but  8bowe<i  a  claim  against 
the  plalntlH,  and  in  bis  own  taror,  for  $65. 
The  case,  after  passlnif  through  the  jus- 
tice's court,  and  by  appeal  into  tbe  dis- 
trict court,  was  tried  before  the  court 
and  a  Jury,  and  a  verdict  was  rendered  lu 
favor  of  the  plaintiff,  and  against  the  de- 
fendant, for  ^26.^.  The  defendant  tben 
filed  a  motion  asking  that  all  the  costs 
made  In  the  case,  after  the  return  of  tbe 
summons  in  the  Justice's  court,  should  be 
taxed  against  the  plaintiff,  for  the  reason 
that,  after  tbe  issuing  of  the  aommons, 
tbe  defendant  had  tendered  tu  tbe  plain- 
tiff an  amount  greater  than  the  amount 
of  tbe  verdict,  and  the  costs  which  had 
accrued  at  the  time  of  the  tender,  and 
also  that  he  had  offered.  In  writing,  to 
confess  Judgment  for  that  a  mnunf:,  which 
tender  and  otter  the  plaintiff  refused,  which 
motion  was  overruled  by  the  court,  and 
Judgment  was  then  rendered  In  favor  of 
the  plaintiff,  and  against  the  defendant, 
for  the  amount  of  the  verdict,  and  for 
costs  of  suit;  and  afterwards  the  defend- 
ant, as  plalntltt  in  error,  brought  tbe  case 
to  this  court. 

The  only  question  presented  to  this 
conrt  for  consideration  is  whether  the 
court  below  erred  or  not  In  i*eDdering 
Judgment  for  costs  against  the  defendant. 
t\'e  cannot  say  that  any  such  error  was 
committed.  It  does  not  appear  that  the 
defendant  ever  offered.  In  wi'iting,  or  oth- 
erwise, to  confess  Judgment  in  favor  of 
the  plamtlff.  and  against  himself,  for  any 
amount,  or  that  be  was  ever  willing  to 
do  so.  or  that  either  the  Justice  of  the 
peace  or  tbe  district  court  ever  bad  any 
notice  that  any  tender  was  ever  made, 
until  on  tbe  trial  In  the  district  court, 
when  the  tender  was  dleciosed  and 
brought  to  light  by  the  defendant's  evi- 
dence. It  appears  from  the  defendant's 
evidence.  Intrnduced  on  the  trial  In  the  dis- 
trict court,  that,  at  the  time  of  the  service 
of  ths  summons  in  tbe  Justice's  court,  the 
dpfeudant  tendered  to  the  plalntlH  the  sum 
of  $35;  but  it  does  not  appear  that  be 
kept  this  tender  good.  It  does  not  ap- 
Iieur  that  he  brought  the  amount  ten- 
derttd.  or  any  amount.  Into  court,  or  that 
he  offered  to  do  so,  or  that  the  fact  of  the 
tender  was,  at  any  time  prior  to  the  trial 
in  tbe  district  court,  brought  to  the  at- 
tention of  either  the  justice  of  the  peace  or 
the  district  court,  and  probably  it  was 
nut.  Id  the  justice's  court,  he  filed  a  bill 
til  particulars,  in  which  it  would  seem 


that  he  claimed  $65  as  against  the  plain- 
tiff, and  did  not  admit  that  he  owed  the 
plaintiff  anything.  Under  such  circum- 
stances. It  cannot  be  held  that  tbe  court 
beiowerred  in  rendering  judgment  against 
the  defendant  for  the  costs  which  accrued 
in  the  case.  Tbe  judgment  of  the  court 
below  will  be  afflrmra.  All  the  Justices 
coucarriug. 

  {«  Kan.  2SS) 

GoNDiFF  T.  Kansas  City,  Ft.  S.  &  Q.  B.  Co. 

(St^nvme  Cewrt  cf  Kanmt.  Jan.  10, 189L) 

iKJtmnM  TO  EuFLOTBfl  —  ExFosmoE  TO  Savb  Hu- 
man LiPB— IkBTHUOTIOIW— EVIDTOOB. 

1.  Exjwsure  of  life  by  an  employe  to  save 
life  Is  neither  wrongful  nor  negligent,  if  at- 
tempted witMn  the  scope  of  an  em^oye's  duty, 
unless  made  under  (nrcamstances  ooostituttng 
rashness  in  the  Judgmrat  of  prudent  persons. 

2.  Where  an  exposure  ii  made  tor  the  pur- 
pose of  saving  human  life,  and  tlie  person  mak- 
ing the  exposure  is  injured  thereby,  it  is  for  the 
Jury  to  say  whether  the  conduct  of  the  party  In- 
jured is  to  be  deemed  rash  or  reckless. 

8.  The  trial  court  is  not  required  to  give  in- 
structions which  need  limitations  and  qualiflc»- 
tlons  to  make  them  applicable  to  the  case. 

4.  The  evidence  and  instructions  in  this  case 
examined,  and  held,  that  the  trial  court  com- 
mitted no  error,  prejudicial  to  the  rights  of  the 
plaintiff,  in  giving  or  refusing  instructions. 
{Syllabm  by  the  Court.) 

Errorfrom  dl8trtctcoart,Bourbon  coun- 
ty; C.  O.  Fhench,  Judge. 

On  the  6th  day  of  September,l8S7,  James 
S.  Condlff.  as  administrator  of  the  estate 
of  C.  W.  Condlff,  deceased,  brought  bis  ac- 
tion against  the  Kansas  City,  Ft.  Scott  & 
Gulf  Railroad  Company,  to  recover  $10,000 
damages  for  Injuries  received  by  Charles 
W.  Condlff,  on  the  3d  day  of  November, 
1886,  from  which  Injuries  he  died  soon 
after.  The  railroad  company  filed  an  an- 
swer, denying  generally  tbe  allegations  of 
the  petition,  and  also  alleging  "tbut  If  the 
intestate  of  the  plaintiff  was  injured  by  de- 
fendant, the  negligence  of  said  intestate 
directly  and  proximately  contributed  to 
said  Injury.**  Trial  had  at  the  May  term 
of  tbe  court  for  1888,  before  the  court  with 
ajnry.  The  jury  returned  a  verdict  for 
tbe  railroad  company.  The  plaintiff  tiled 
its  motion  tor  a  new  trial,  which  was  over- 
ruled. He  thereupon  excepted  to  the  rul- 
ings of  tbe  court  and  tbe  judgment  ren- 
dered, and  brings  the  case  here. 

Ware,  Blddle  *  Cory,  for  plaintiff  in  er- 
ror. CbRries  IV.  Blair,  for  defendant  in  er- 
ror. 

HoRTON,  C.  J.,  (after  stating  the  facts  as 
above.)  Charles  W.  Condlff.  deceased, 
was,  on  November  S,  18H6,  a  section  fore- 
man on  tlie  line  of  the  Kansas  City,  Ft. 
Scott  &  Gulf  Railroad.  He  had  charge  of 
a  crew  of  five  hands,  working  section  No. 
32,  between  the  villages  of  Arcadia  and 
Mulberry,  In  Crawford  county.  Tbe  latter 
village  was  tbe  bead-quarters  of  the  fore- 
man and  crew,  and  tbe  point  from  which 
they  all  started  on  tbe  day  named  un  a 
hand-car,  at  7  o'clock  a.  m.,  to  work  on 
the  track  at  the  month  of  the  cut  where 
they  had  been  engaged  the  day  before. 
Besides  the  six  men  on  the  hand-car  there 
were  dinner-buckets,  water-palls,  ma- 
terial, torpedoes,  spikes,  shovels,  picks, 
and  other  tools.   The  distance  that  tbe 
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party  bad  to  go  was  about  5Jj  miles,  uiid 
there  was  a  freight  train,  (No.  33.)  south 
bouDd,  due  aud  behind  time,  to  be  met. 
Tbey  knew  that  aome  place  on  the  line,  be- 
fore arrjTlng  at  their  dPBtlnatlon,  they 
would  probably  meet  tbiB  train,  and  on 
the  route  tbey  stopped  to  listen  for  the 
tralQ,  not  being  able  to  hear  It  while  the 
hand-ear  was  io  motion.  The  wind  was 
from  the  south,  blowing  In  the  same  direc- 
tion they  -were  going,  which  made  it  still 
more  difficult  to  bear  a  train  approaching 
them  from  thenorth.  From  the  lasthtop, 
their  course,  a  distance  of  954  feet,  was 
over  a  bridge,  and  a  long  trestle  and  dump 
or  fill,  on  which  it  was  not  practicable  to 
remove  their  hund-car  and  tools,  without 
pitching  them  down  where  they  could  not 
get  the  hand-car  back,  if  at  all,  witliout 
great  labor.  From  the  last  stop  they  pro- 
ceeded over  the  bridge,  trestle,  and  fill,  with 
great  haste,  to  their  place  of  work,  which 
was  at  the  end  of  the  fill  and  mouth  of  the 
cut,  where  there  was  a  public  road-way 
across  the  track.  They  heard  and  saw 
nothing  of  the  train  brfore  the  start  over 
the  bridge.  They  could  make  the  954  feet 
in  about  a  minute.  At  the  time  they  ar- 
rived at  the  crossing  or  point  of  work, 
they  saw  the  train  rounding  a  curve  into 
the  cut.  This  train  conslf  ted  of  on  engine, 
tender,  and  a  large  number  of  empty 
freight-cars.  One  of  the  witnesses  of 
plaintiff  testified  that  the'  hand-car  was 
about  90  feet  from  the  engine  when  be  first 
saw  It,  although  he  testified  afterwards 
that  when  they  arrived  at  the  place  for 
work,  he  saw  the  train  250  yards,  or  750 
feet,  distant.  The  engim-er  tpstifl«d  that 
when  he  first  saw  the  hand-car,  he  was 
distant  from  It  about  350  feet,  and  that  he 
saw  It  as  soon  as  it  came  In  line  of  vision ; 
that  he  could  not  see  It  before,  because  of 
the  cut  and  curves  on  the  line  of  the  rail- 
road. The  hand-car  was  slacking  speed 
at  the  crossing.  Just  as  the  crew  saw  the 
engine.  The  train  wns  behind  time,  and 
was  running  rapidly  on  a  slight  up-nrade 
through  the  cut.  After  the  parties  on  the 
hand-car  saw  the  engine,  they  stopped  it 
as  soon  as  they  could.  After  the  hand  car 
vcas  stopped,  Condlff  gave  the  engineer  of 
the  train  a  signal  to  slow  up.  He  then 
turned  round  (before  this  he  had  been 
facing  the  engine)  and  attempted,  with 
the  sectlonmen,  to  take  the  hand-car  off 
the  track.  There  did  not  seem  time  for 
this  to  be  done,  and  Condlff  told  the  men 
with  bim  "  to  let  loose  thehsnd-car. "  The 
men  let  looF.p  the  car.  left  the  track,  and 
were  uninjured.  Condlff  did  not  make;  any 
effort  tn  get  off  the  truck.  The  englna 
struck  the  hand-car  and  injured  him  so 
that  he  died  within  a  few  days.  When  the 
engine  struck  the  car,  it  went  np  on  the 
pilot  under  the  bead-light,  and  the  tools 
were  scat  tercd  along  ttie  track .  The  plain- 
tiff's tbeory  is  that  the  freight  train  was 
>iehind  time;  that  It  was  running  faster 
than  the  rules  of  the  road  permitted. In  or- 
der to  make  up  ]osttin)e;  thot  it  could 
have  been  stopped  on  tlie  grade  inside  of 
450  feet;  that  thefront  brakemnn  was  rid- 
ing on  the  engine,  where  he  had  no  busi- 
ness ;  and  that  th«  deceased  lost  his  life  in 
trying  to  save  the  property  of  the  railroad 
company,  and  the  lives  of  Its  employes. 


The  court  refused  to  give  the  following 
instructions,  which  were  asked  by  the 
plaintiff:  "(1)  If,  from  the  appearances,  the 
deceased  believed  that,  by  pushing  the 
hand-car  foi-ward,  and  getting  It  In  mo- 
tion, he  could  avert  a  wreck  of  the  train, 
and  probable  loss  of  life  consequent  there- 
on. It  was  not  negligence  on  his  part  to 
make  the  attempt,  even  though  he  be- 
lieved that  be  might  fail,  and  receive  an 
Injury  himself-  (2)  Under  the  circum- 
stances in  which  the  deceased  was  placed, 
he  was  Justified  In  using  every  prudent  ef- 
fort in  his  power  to  avert  the  wreck  of 
the  freight  train,  and  the  loss  of  lite  that 
might  result  therefrom,  and  If  he  so  acted 
and  lost  bis  life,  he  cannot  becbarged  with 
negligence.  (8)  It  is  not  negligence  in  an 
employe  to  risk  his  life  to  prevent  an  acci- 
dent that  might  be  attended  with  loss  of 
life  to  his  co-employes,  and  great  destruc 
tlon  of  his  employer's  property.  (4)  Ex- 
posure of  life  by  an  employe  to  save  life  is 
neither  wrongful  nor  negligent.  If  attempt- 
ed within  the  scope  of  an  employe's  duty. 
(5)  If  from  the  circumstances  it  appears  to 
you  that  the  deceased  believed  he  could 
save  the  wreck  of  the  train,  and  theprob- 
abte  consequence  of  loss  of  life  and  prop- 
erty,and  acted  in  thatdlrection.and.in  ho 
acting,  lost  his  life,  his  acts  in  that  regard 
cannot  bo  considered  negHgent. "  On  the 
contrary,  the  court  instructed  as  follows: 
"If  C.  W.  Condlff  saw  the  train  time 
enough  before  the  collision,  under  the  cir- 
cumstances as  detailed  in  the  evidence,  to 
get  out  of  the  way  and  avoid  accident, 
then  the  failure,  if  any,  to  sound  the  whis- 
tle, would  not  makethe  railrond  company 
liable  for  his  death.  If  Condlff  saw  the 
danger  of  possible  collision  before  it  took 
place,  and  could  have  saved  himself  by 
stepping  off  the  track,  but  did  not  do  so, 
the  plaintiff  cannot  recover.  Thntiefeitd- 
ant  In  this  case  sets  np  that  Condlff  con- 
tributed to  the  Injury  by  his  acts  and  con- 
duct. Now,  if  you  find  that  the  injury 
happened  through  bis  own  fault,  through 
his  own  carelessness  or  negligence  In  step- 
ping or  gettingin  front  of  the  engine  with- 
out using  ordinary  care  or  prudence,  then 
he  In  that  way  contributed  to  the  Injury, 
and  the  plaintiff  cannot  recover  in  this 
case. " 

The  Important  question,  therefore,  pre- 
sented by  the  i-ecord  is  whether  the  court 
committed  material  error  In  refusing  the 
instructions  prayed  for.  Most  of  the  in- 
structions refused,  requested  the  court  to 
charge  as  a  matter  of  law  that  the  de- 
ceased, in  refusing  to  leave  the  track  or 
hand-car,  was  notgullty  of  negligence,  If  at 
the  time  he  believed,  by  pushing  the  hand- 
car or  getting  it  In  motion,  he  could  avprt 
the  wreck  of  the  trolnand  probable  loss  of 
life.  The  instructions  refused. statlngas  a 
matter  of  law  that  the  deceased  was  not 
guilt.T  of  contributory  negligence,  were  im- 
proper for  three  reasons:  Ftrst.  They  di- 
rected the  Jury  that  if  the  deceased  placed 
himself  in  the  position  of  danger  for  the 
protection  of  property,  be  was  not  negli- 
gent. Second.  They  were  not  limited  or 
qualified  by  informing  the  jury  that  the 
efforts  of  the  deceased  to  avert  the  wreck 
of  the  train  and  probable  loss  of  life  must 
have  been  so  made  as  to  be  compatible 
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with  a  reasonable  regard  for  his  own  safe- 
ty; that  is,  In  hi8  efforts  to  save  life,  he 
muBt  not  have  acted  under  such  circum- 
Rtances  as  constituted  rashness  in  the 
judgment  of  prudent  persons.  And,  third, 
whether  he  acted  prudently  ondef  all  the 
circamBtances  detailed  in  the  eridence  was 
a  matter  to  be  determined  by  the  Jury,  not 
the  court.  The  court  might  very  properly 
have  8tat«d  to  the  Jury  that  they  were  to 
decide,  from  all  of  the  circumstances  of  the 
case,  whether  the  deceased  used  ordinary 
care  or  prudence  in  not  leaving  the  track, 
or  In  getting  in  front  of  the  engine.  It  did 
give  an  instruction  somewhat  aimllar  to 
this.  We  are  in  full  accord  with  the  decis- 
ion announced  in  EckcrC  v.  Railroad  Co., 
43  N.  Y.  502.  nnd  sliullar  cases,  that  "the 
law  has  HO  high  a  regard  for  human  life  It 
will  not  impute  negligence  to  an  eHort  to 
preserve  It,  unless  made  under  circum- 
stances constituting  rashness  In  the  iudg- 
ment  of  prudent  persons;"  bat  where  a 
person  rolnntarily  places  himself,  tor  the 
protection  of  property  merely,  in  a  posi- 
tion of  danger,  we  are  not  prepared  to  say 
that  he  is  not  negligent.  If  Condlff  was 
struck  by  the  engine  of  the  train  while  at- 
tempting merely  to  protect  the  hand-car 
or  tools  from  Injury,  we  cannot  say  that 
he  was  free  from  fault  or  negligence.  So 
much  of  oneof  the  Instructions  which  were 
refused  as  stated  "  that  expoBure  of  life  by 
an  employe  to  save  life  is  neither  wrong- 
ful nor  negligent,  when  attempted  within 
the  scope  of  an  employe's  duty,"  is  a  cor- 
rect statement  of  the  law,  if  it  were  qual- 
ified by  the  instruction,  "if  made  under 
such  circumBtances  as  not  constituting 
rashness  In  the  Judgment  of  prudent  per- 
sons." The  luBtructions  refused  did  not 
contain  this  ilmitatiou  or  qualification. 
When  the  exposure  is  for  the  purpose  of 
saving  human  life,  It  is  for  the  jury  to  say, 
from  all  the  circumstances  of  the  case, 
whether  the  conduct  of  the  person  injured 
Ib  to  be  deemed  rash  and  reckless.  The 
court  cannot.  In  such  a  case,  charge  as  a 
matter  of  lawthatthe  exposure  1b  not  neg- 
ligence. 

A  careful  rending  of  the  evidence  pre- 
served In  the  record  fails  to  convince  us 
that  Bufflclent  was  Introduced  to  render  a 
reluBal  of  the  instructions  prayed  for  so 
erroneous  us  to  revense  the  Judgment. 
Two  of  the  persons  who  were  npon  the 
hand-car  with  Condlff  at  the  time  It  was 
stopped  tt'stitted  upon  the  trial  us  wlt- 
nesses  for  the  plaintiff.  One  of  these,  Will- 
iam Preston,  among  otherlhings,  teBtlfied 
as  follows:  "Question.  Did  Mr.  Condlff, 
after  last  looking  back  at  the  engine, 
make  any  effort  to  get  off  the  track?  An- 
swer. He  did  not.  to  the  bestof  my  Icnowl- 
edge.  Ue  seemed  to  be  excited  some  way 
or  other.  His  intention  was  to  move  the 
hand-car  to  prevent  a  wreck,  I  suppose. 
Q.  What  effort,  if  any,  did  his  noticing  the 
engine,  and  his  position  ut  that  time, 
Beem  to  have  upon  him?  A.  It  did  not 
Keem  to  have  any  effect  on  him.  Ue 
seemed  to  be  dumb  struck  at  that  time, 
and  did  not  seem  to  reallxe  what  he  was 
doing. "  The  other  one,  Qeoi^e  A.  Fisher, 
testified,  among  other  things :  "  Ques- 
tion. How  fast  wns  the  train  going 
whm  foa  first  saw  it?  AuBwer.  About 


25  miles  per  hour  to  the  beet  of  my  Judg- 
ment. Q.  What  did  Condlff  do  with  refer- 
ence  to  checking  the  train  when  he  first 
saw  it,  If  anything?  A.  He  didn't  do  any- 
thing when  he  first  saw  it,  until  the  hand- 
car was  stopped.  Then  he  gave  the  engi- 
neer signal  to  slow  up.  Q.  What  did  he 
do  then?  A.  He  tamed  around,  ibe  had 
been  facing  the  eng^ine  before,)  and  at- 
tentpted  to  take  the  hand -car  and  tools 
off  the  truck.  Q.  Describe  fully  the  situa- 
tion at  the  time  he  was  injured,  aud  Juflt 

Erior  thereto.   A.  Well  I   can't  describe 
Is  position  just  Immediately  before.  T 
had  to  took  oat  for  myself.  When  the  dam- 
age was  done  I  was  on  one  side  of  the 
train,  and  he  was  on  the  other.    When  I 
last  saw  him,  he  had  just  returned  from 
facing  the  engine  to  the  hand-car.  and 
told  us  boys  '  to  let  loose  the  hand-car,* 
and  that  was  the  last  I  saw  of  him  till 
the  damage  was  done.   I  could  not  swear 
to  his  talcing  hold  of  the  hand-car,  for  I 
did  not  see  him.   We  were  trying  to  get 
the  hand-car  off  the  truck.    When  he  first 
got  off,  he  signaled  the  engineer  to  slow 
up.   Then  told  the  boys  to  let  loose  the 
hand-car.   Then  we  got  away:  left  the 
track  entirely.  Q.  Was  the  hand-carmov- 
ing  from  the  engine  at  the  time  It  was 
struck?   A.  I  could  not  answer  that,  be- 
cause I  was  not  looking.  I  was  looking 
the  other  way.  Q.  Why  were  you  trying 
to  get  the  hand-car  off  the  track?    A.  It 
was  company  property,  and  we  wanted 
to  save  it,  and  to  prevent  a  wreck.  Q. 
What  effect,  if  any,  did  Condiff's  noticing 
the  engine  and  his  position  at  that  time 
have  upon  him?  A.  He  seemed  to  be  ter- 
ribly excited."    There  was  no  evidence 
showing  or  tending  to  show  that  the 
freight  train,  coming  at  the  rate  testified, 
was  liable  to  be  wrecked  by  striking  the 
hand-car.   It  did  striketbehand-car  with- 
out materially  injuring  the  train,  or  any 
one  on  it.   The  hand-car,  when  struck, 
went  up  on  the  front  of  the  engine,  and 
the  tools  upon  it  were  scattered.  Theonly 
person  injured  was  the  deceased.  One 
witness  testified  that  It  was  the  Intention 
of  Condlff  to  move  the  hand-car,  to  pre- 
vent a  wreck.    Whether  he  meant  the 
wreck  of  the  hand-car  or  the  wreck  of  the 
train,  he  did  not  state.   Bven  this  evi- 
dence was  hisoplnlon  only.  In  the  excite- 
ment under  which  he  was  acting.  CondlR 
may  have  desired  to  save  the  hand-car, 
which  was  In  his  charge,  as' also  the  ma- 
terial and  tools  upon  It.    While  we  may 
take  Judicial  notice,  consideHng  the  speed 
of  the  train  and  the  position  of  the  hand- 
car when  the  men  at  Condiff's  instance, 
gave  up  the  attempt  to  lift  the  hand-cnr 
off  Che  track,  that  a  coUlalon  between  the 
two  was  inevitable,  we  cannot  say,  with 
the  meager  evidence  before  us  thnt  by  the 
engine  striking  thehand-car  there  was  im- 
minent danger  to  the  lives  of   the  em- 
ployes upon  the  train,  or  to  any  one  of 
them.  The  evidence  shows.however,  that 
all  the  effortj^  of  Condlfl  to  lift  or  throw 
the  hand-cnr  from  the  track  had  ceased, 
as  being  Impracticable,  before  he  t^ld  bis 
men  "  to  let  loose  the  car. "   After  that,  he 
had  the  opportunity  to  leave  the  track. 
He  did  not  leave,  but  remained  alone  by 
the  hand-car.  It  is  not  Bhown  by  any  evl- 


Digilized  by 


Google 


FIIiCHEB  0.  BUOWN. 


665 


dttice  that  bla  mtMeqaent  attempt  to  fdve 
the  band-ear  a  backward  motion  arert^, 
or  woa  liable  to  arert.  Injury  to  tbe  em- 
ployes  on  the  freight  train  or  any  one  of 
tbem.  We  know  that  moTlng  the  hand* 
car  backward  would  cause  leM  reslBtance 
to  the  epeedlny  train,  but  whether  this 
would  be  ol  any  practical  benefit  to  pre- 
Tent  tbe  train  from  belnjc  thrown  oH  the 
track  by  a  colUalon  with  tbe  band-car  at 
tbe  rapid  rate  It  was  eolnK.  we  cannot  de- 
termine, nor  could  the  Jury  determine, 
without  some  evidence.  No  expert  rail- 
road man  or  other  witness  testified  upon 
this  point.  Coneiderlntc  the  scantlnees  ol 
evidence  as  to  tbe  probable  or  poesible 
effect  to  tbe  employes  on  tbe  freight  train 
from  a  collision  with  the  band-car,  and 
the  failure  of  the  instructions  refused  to 
contain  tbe  UmltatlonB  or  qualifications 
pointed  out,  we  cannot  say  that  error 
prejudicial  to  the  plaintiff  was  committed 
in  glvlns  or  relnHlnfC  Instructions.  Tbe 
Judgment  of  the  district  court  will  be 
affirmed.   All  tbe  Justices  concarrlng. 

(45  Kan.  SI)   

HiCKS  T.  Nklbok  et  al. 
(Aqwame  Court  of  £an*a«.   Jan.  10^  un.) 

DiKD. 

Tbe  casM  of  English  T.  WllUamson.  8i 
Kaa.  3ia,8Pac  Rep.  8ll  sod  Cable  T.Coates,  86 
Kan.  191*  13  Fso.  Rep.  flm,  refeired  to  and  oom- 
onnted  upoo. 
(Si/llabu*  by  the  Court.) 

On  rebearinc.  For  former  report,  see 
ante,  218. 

Malcolm  NIcoIaoB,  for  plaintiff  In  error. 
George  O.  Cornell,  for  defendant  in  error. 

Peb  Coriah.  It  was  nr^ed  In  support 
of  a  rehearing  of  this  case  that  tbe  farmer 
opinion  wae  In  conflict  with  Cable  v. 
Coatea.  »0  Kan.  191,  12  Pac.  Bep.  031. 
Cable  T.  Coates  followed  English  v.  Will- 
lamson,  34  Kan.  212,  8  Pac.  Bep.  214.  The 
opinion,  bowerer.  In  the  former  case  fiUled 
to  state,  as  It  should  have  done,  that  Sep- 
tember 4, 1881.  was  Sunday.  In  the  case 
of  Kogllsh  V.  WilllamBon,  It  was  said  that, 
"under  tbe  statutes  above  quoted,  [Civil 
Code.  9  722.]  when  the  last  day  conies  on 
Sunday,  that  day.  as  well  as  the  first, 
shall  be  excluded,  and  we  suppose  our  tax 
laws,  as  well  as  all  other  statutes,  were 
enacted  with  reference  to  this  rule,  and 
therefore  tbatthe  ruleshould  govern.  Be- 
sides, we  would  also  think  that  such  rule 
should  govern  upon  general  principles.  If 
Sunday,  In  i;uch  a  caee,  Is  not  excluded, 
tbe  owner  of  the  property  would  not  have 
the  full  thr^  years  given  to  him  by 
statute  wlvliln  whleb  tu  redeem  hltt  prop- 
erty from  the  taxes,  while  tbe  etotutes  In 
express  terms  give  bim  that  time,  and 
more  than  that  tltpe."  As  September  4. 
1881.  was  Sunday,  the  owoer  of  the  land 
In  the  Cable-Coates  CfiHo  had  all  of  Sep- 
tember 5,  1881,  bi  which  to  redeem ;  but 
the  tax-deed  was  Issued  In  that  case  at  2 
o'clock  p.  u.  of  September  6.  ISSl.  and 
therefore  was  prematurely  iKSued.  With 
this  «ci4anatlon,  tbe  Cable-Contee  Case  is 
In  line  with  tbe  Engllsh-Wiliinmson  Case, 
and  tbeoplnlon  handed  down  fullows  both 
ai  those  cases.  Tbe  motion  for  rebearlng 
will  be  overmled. 


(«  KftO.'  U8) 

Bt»oton  t.  QtnNTON  et  al. 
(Supreme  Court  of  Kantaa.  Jan.  10.  188L) 

PiTlTTON  m  EBBOB— LlHITATION. 

Under  the  atatQtes  of  this  state,  no  pro- 
oeedlng  to  rererse,  vacate,  or  modify  any  ]udir- 
ment  or  final  order  can  legally  be  commenced  In 
tne  saprema  court,  except  within  one  year  after 
the  making  or  tbe  rendering  of  such  Judgnwnt  or 
fioal  oruer,  nnleas  the  party  tnatituting  the  aame 
baa  in  tbe  mewi  time  been  under  aome  legal  dla- 
abiUty. 
(Si/Uabtw  by  tbe  Ctmrt.) 

Error  from  district  court,  Shawneeconn- 
ty;  John  Guthrib,  Judge. 

Le  Gra  ud  Byiagtoa^  for  plaintiff  In  er> 
ror.  Faaee  tft  otmpbellt  for  defendants  In 

MTOr. 

VALBimNB.J.  There  ccuiscarcdy  be  any 

doubt  fw  to  the  correctness  of  tbe  decision 
of  tbe  court  below,  and  yet,  upon  the  rec- 
ord brought  to  this  court,  this  court  baa 
no  Jurisdiction  to  determine  whether  such 
declsUm  was  correct  or  not.  The  decision 
was  made  and  rendered  on  J  nly  ito,  1887, 
and  tbe  proceeding  to  reverse  tbe  same 
was  not  Instituted  In  this  court  until  Sep* 
tember  25,  1888,  nearly  14  months  Interven- 
ing. Now,  under  the  statutes  of  this  state, 
no  proceeding  to  reverse,  vacate,  or  mod- 
ify any  Judgment  or  final  order  can  legally 
becomuienced  In  tbe  supreme  court,  ex- 
cept within  one  year  after  the  making  or 
the  rendering  of  such  Judgment  or  final  or- 
der, unless  tbe  party  Instituting  the  same 
has.  In  the  mean  time,  been  under  aome 
legal  disability,  avll  Code.  S  666:  McDei^ 
mott's  Estate  v.  Ixjftus,  27  Kan.  68;  Ben- 
nett T.  Dunn.  Id.  194;  Winkfield  v.  Brink- 
man.  81  Kan.  26,  2  Pac.  Bep.  113;  Associa- 
tion V.  Bobl,  82  Kan.  665.  5  Pac.  Bep.  1 . 
Railroad  Co.  v.  Dougan.  88  Kan.  ISl,  17 
Pac.  Bep.  811.  The  petition  tn  -error  In 
thfa  case  will  be  dismlased.  All  the  Ju«- 
tlcea  concnrrlng. 

'     '    '     ■  (46  Kan.  192) 

Piix^HER  et  a!,  r.  Brown  et  a/. 
(Supreme  Court  of  Kanaae.  Jan.  10,  1881.) 
QoiRlxo  Trru— Bona  Fids  PtiRCHABKBS— 

NOTIOB. 

In  an  action  by  tbe  plaintiffs  to  qutet  title, 
where  It  appeared  that  they  purchased  the  lano 
of  tbe  agents  of  theonrner  on  the  6tb  day  of  June, 
and  tbe  defendants  bought  the  same  land,  and  the 
landlord's  interest  la  the  lease  of  the  owner, 
without  prevlona  knowledge  of  tbe  sale,  oo  the 
8th,  taking  a  bond  for  a  deed,  which  was  prup- 
erly  acknowledged  and  duly  rooorded  on  tbe  ISth 
of  the  same  mooth,  and  the  defendants  entered 
upon  the  land  about  the  same  time,  with  the  con- 
sent of  tbe  tenant,  who  bad  a  lease  of  the  prem- 
la«8  for  one  year,  to  dig  coal,  and  afterwards,  on 
hearing  of  the  sale  by  toe  agents,  tbe  owner  made 
a  deed  for  tbe  same  land  to  the  plaintiffs,  which 
recited  the  fact  that  It  was  given  subject  to  a 
certain  mortgage,  and  the  bond  for  a  deed,  given 
to  tbe  defendants,  and  the  plaintiffs  purchased 
the  interest  of  tbe  tenant  la  tbe  premises,  but 
pumltted  him  to  remain  In  possession,  and  there 
u  no  other  evidence  of  possession,  apm  the  pari 
of  plaintiffs,  held  that,  as  against  tbe  plalntifb, 
tbe  defendants  were  entitled  to  a  decree  quieting 
the  title  to  the  land. 
{SyUabus  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Lyon  county;  CHAnLEB  B. 
Qbates.  Judge. 

L  O.  Ptekerlog  and  /.  Harvey  Fritb,  tor 
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plalntlflB  In  error.  J.  Jay  Back,  for  defend- 
ants In  error. 

Gkben,  C.  On  the  let  day  of  Au^st,  1887, 
the  plaintiffs  in  error  commenced  this  ac- 
tion in  the  district  court  of  Lyon  county  to 
quiet  the  title  to  theS.  W.  of  the  a.  E.  )(and 
the  K.  %  of  the  S.  B.  %  of  section  23;  also  2 
74-100  act«8  in  the  N.  E.  %  of  section  27,— 
all  in  township  16  of  range  12;  alleging,  In 
ffeneral  terms,  that  they  were  In  poasee- 
sloD,  and  that  the  defendants  set  up  and 
claimed  an  estate  and  Interest  adverse  to 
plaintiffs'  title.  The  defendants  answered 
by  denying  generally  the  petition,  and 
cfaf nied  that  they  were  the  equitable  own- 
ers of  the  land,  and,  by  way  of  a  cross- 
bill, alleged  possession  ot  the  premlsea, 
ndrerse  claim  of  the  plaintiffs,  and  asked 
tor  afBrmative  relief  by  way  of  annul- 
ment of  plaintifte'  title,  and  that  their 
title  be  quieted. 

The  case  was  tried  to  the  court,  and  the 
following  conclusions  of  fact  made:  "(1) 
On  and  before  May  27th,  William  Lewis 
owned  the  lend  In  controversy.  (2)  Glen- 
dennlog  and  Sawyer  were  real-estate 
agents  at  Admire,  Kansas,  and  were,  by 
the  said  Lewis,  duly  authorized  to  sell 
said  land.  (8)  On  June  tt,1887,  said  agents 
sold  said  land  to  the  plaintiffs  by  con- 
tract, in  writing.  Said  writing  consisted 
of  the  letters  and  telegrams  in  evidence, 
which  were  written  and  signed  by  the 
said  plaintiffs,  and  by  said  ageuts  of  the 
said  Lewis,  Glendenning  and  Sawyer. 
The  said  plaintiffs  paid  on  said  contract 
the  sum  of  9100  at  the  time  it  was  made, 
and  were  able,  ready,  and  willing  to  pay 
the  remainder  of  the  purchase  price,  upon 
the  receipt  of  the  deed  from  said  Lewis  for 
said  laud.  (4)  Immediately  after  closing 
said  sale,  and  on  June  6, 18»7,  said  agents 
informed  satd  Lewis  of  said  sale  by  mall. 
Lewis  resided  at  Lerado,  Reno  county, 
Kansas.  {5)  The  land  in  controversy  la 
located  within  one  and  one-half  milea 
of  the  village  of  Admire,  In  Lyon  county, 
Kansas,  and  the  defendants  all  reside  in 
said  Tillage  of  Admire,  near  said  land.  (6) 
On  Jane  8. 1887,  at  I^rado,  Kansas,  said 
Lewis  made  an  agreement  with  one  T.  D. 
Griffith,  who  was  agent  of  the  defendants, 
to  sell  said  land  to  the  defendants  upon 
the  terms  and  conditions  stated  In  the 
bond  for  a  deed,  a  copy  of  which  is  at- 
tached to  defendants'  answer  In  this  ac- 
tion, and  to  which  reference  is  here  made; 
and  the  said  T.  D.  Griffith,  as  agent  for 
the  said  defendants,  then  paid  to  said 
Lewis  the^iim  of  $200  cash,  and  executed 
the  defendants'  negotiable  notes  for  the 
9S00,  and  the  $1,000  mentioned  in  said 
bond.  (7)  At  the  time  of  the  execution 
and  delivery  of  said  bond  for  a  deed,  and 
payment  of  said  $200,  and  the  execution 
ot  said  notes,  as  aforesaid,  neither  the 
said  defendants  nor  their  said  agent,  T. 
D.  Griffith,  had  any  knowledge  or  notice 
whatever  of  the  aforesaid  purchase  hy  tiie 
plaintiffs.    (8)  On  June  18,  the  de- 

fendants duly  filed  their  said  bond  for 
deed,  in  Lyon  county,  Kansas,  for  record, 
it  having  been  duly  acknowledges!  when 
executed.  (9)  On  June  20  1887,  Lewis, 
having  heard  of  the  aforesaid  sale  to  the 
plaintilta,  carried  out  the  same  by  execut- 


ing to  them  a  general  warranty  deed  to 
said  land.  Said  deed  contained,  among 
other  recitals,  the  following,  viz.:  'The 
above-described  land  is  free  and  clear  iif 
oil  Incumbri'.nces  whatever.except  a  mort- 
gage of.  ¥1,7U0  on  same  land,  together  with 
a  bond  for  a  deed  held  by  Griffith  and 
Brown  on  said  land.'  The  plaintiffs,  in 
consideration  of  said  deed,  paid  Lewis  the 
purchase  price  agreed  upon  by  them  wltli 
the  saidUlendeonlng  and  Sawyer,  on  June 
6, 1887,  as  aforesaid.  Said  payment  was 
made  In  cash,  and  amounted  to  the  sum  of 
f 1,800.  The  plaintiffs,  to  procure  said 
deed,  indemnified  Lewis  against  loss  on 
account  of  the  said  sale  to  the  defendants. 
The  plalutiffsduly  recorded  said  deed  June 
25. 1887.  (10)  At  the  time  of  the  fore^fng 
transactions  said  land  was  in  the  actual 
possession  of  a  tenant  of  Lewis,  who  was 
entitled  to  the  possession  thereof  untii 
March  1,  1888.  Said  tenant,  after  June  2Q. 
1887,  sold  out  his  right  to  the  plalntlOs, 
surrendered  possession  of  said  land  as  said 
plaintiffs*  tenant,  and  was  so  In  posses- 
sion when  this  suit  was  begun.  (11)  Aft- 
er said  purchase  and  possession  by  the 
plaintiffs  as  aforesaid,  the  defendants 
claiming  said  land  entered  thereon,  and 
began  prospecting  for  coal,  and  were  so 
prospecting  thereon  when  this  suit  was 
begun.  (12)  Lewis,  after  the  delivery  of 
the  deed  to  the  plaintiffs,  and  before  this 
suit  was  brought,  tendered  to  the  defend- 
ants the  cash  paid  and  the  notes  given 
by  them,  which  they  refused  to  receive. 
(13)  After  this  suit  was  brought,  the  de- 
fendants tendered  full  payment  of  the 
notes  given  to  Lewis,  and  demanded  a 
deed,  which  was  refused.  (14)  On  June  4, 
1887,  W.  H.  Brown,  one  of  the  defendants, 
and  the  aforesaid  T.  D.  Griffith,  went  to 
the  laud  in  controversy,  and  there  in- 
quired of  the  said  tenant,  then  living  on 
said  land,  as  to  the  residence  ot  Lewis,  and 
were  informed  by  said  tenant  that  said 
Lewis  resided  at  Lerado,  Kansas.  They 
were  also  Informed  at  said  time  that  the 
aforesaid  Glendenning  &  Sawyer,  real-es- 
tate agents  at  Admire,  Kansas,  were  trying 
to  get  the  agency  for  the  sale  of  said  land. 
(15)  On  the  7th  day  of  June,  1887.  satd 
Griffith  left  Admire  and  went  to  Lerado. 
Kansas,  and  there  cimcluded  the  transac- 
tion mentioned  in  conclusion  number  6 
herein.  Neither  Griffith  nor  said  defend- 
ants made  any  inquiry  of  satd  Glenden- 
ning and  Sawyer  concerning  said  land  be- 
fore said  Griffith  left,  as  aforesaid.  IX  is 
about  two  hundred  miles  from  Admire  to 
Lerado,  (10)  The  plaintiffs,  prior  to  and 
at  the  time  of  all  the  foregoing  transac- 
tions, were  the  managing  officers  of  a  coal 
company  operating  at  the  said  village  of 
Admii-e,  and  the  aforesaid  Glendenning  and 
Sawyer  were  the  local  agents  of  said  coiU 
company  at  Admire,  and  supeiintendenTs 
odts  business."  Upon  theabove  findings, 
the  court  held,  as  a  conclusion  ot  law, 
that  the  defendants  below  were  entitled 
to  tlie  land,  and  rendered  Judgment  quiet- 
ing the  title  in  defendants,  and  for  costs, 
against  the  plaintiffs,  who  bring  the  case 
here. 

The  first  contention  is  tbat  the  defend- 
ants did  not  prove  tbat  they  were  In  pos- 
sessioD  of  the  land  at  Che  commencement 


Digijized  by 


Google 


Kan.) 


CHICAGO.  K.  &  W.  B.  CO.  t).  MOUBIQUAND. 


567 


of  the  action,  and  bence  cuuld  not  have 
afiBrniatire  reli^;  that,  according  to  the 
flndlngB,  the  plalntKfa  were  In  poesesslon. 
The  Bitnation,  tn  regard  to  the  potisesHion 
of  this  land,  waa  somewhat  peculiar.  It 
appears  from  the  evidence  and  special  find- 
ings that  William  Lewis  owned  the  land 
in  controversy  in  May,  1887.  On  June 
6tb.  Olendennine  &  Sawyer,  as  agents 
uf  the  owner,  sold  (be  land  to  the  plaln- 
■Ulfs.  Two  days  after  this,  Lewis  gave 
the  defendants  a  bond  for  a  deed  for  the 
flame  land,  in  which  It  -was  stipulated 
th«t  thedefendants  were  to  have  the  land- 
lord's share  of  all  of  the  growing  crops 
and  fruit  from  the  place,  except  {50  of  the 
proceeds  ot  thu  orchard.  The  farm  was  in 
the  actual  possession  of  a  tenant,  who 
was  entitled  to  remain  In  possesston  until 
the  Ist  of  March  following.  On  the  18th 
ot  Jane,  the  defendants  filed  their  bond  for 
a  deed  In  the  office  of  the  register  ol  deeds 
of  Lyon  county.  It  having  been  properly 
acknowledged.  About  the  20th  of  June, 
the  defendants,  with  the  consent  of  the 
tenant,  went  onto  the  land  to  prospect 
for  coal.  Od  June  20th, Lewis  made  a  deed 
to  the  plalntiKs  containing  the  recitation 
set  out  in  the  ninth  finding.  Some  time 
after  this,  ^he  tenant  eold  out  his  right 
to  the  plaintiffs,  but  still  remained  on  the 
place,  and  plaintiffs  in  error  claim  that  he 
continued  to  hold  the  actual  possession 
of  the  land  as  their  tenant.  Let  us  see  bow 
this  conid  affect  the  rights  of  the  defend- 
ants. This  sale  took  place  the  5th  day  of 
Jnly.  Thedefendantsheld  abond  for  a  deed, 
which  was  of  record  some  days  before  this, 
for  the  laud,  and  the  right  to  the  land- 
lord's share  of  the  crop,  except  $60  of  the 
proceeds  of  the  orchard.  Could  this  sale, 
by  the  tenant  of  L*wis,  Interfere  with  de- 
fendants' possession,  or  confer  any  rights 
upon  the  plaintitEs,  wbo  took  a  deed  after 
the  recording  of  this  bond  for  a  deed,  with 
an  express  recitation  therein  that  the  con- 
veyance was  made  subject  to  this  instru- 
ment, and  to  procure  the  same  the  plain- 
tiffs were  obliged  to  iDdemnlfy  the  former 
owner  against  Iobh,  and  the  tenant  conld 
not,  under  section  11  of  the  landlord  and 
tenant  act,  transfer  his  Interest,  or  any 
part  thereof,  to  another,  without  the 
written  assent  of  the  landlord,  or  person 
holding  under  him  ?  Section  3620,  Gen.  St. 
1889.  We  think,  under  this  bond  for  a 
deed,  thedefendants  below  held  the  equita- 
ble title  to  the  land,  and  owned  the  land- 
lord's interest  tn  the  lease,  and  the  evi- 
dence and  spacial  findings  show  a  sufficient 
possession  to  entitle  the  defendants  to  a 
decree,  quieting  the  title,  as  against  the 
plaintiffs.  We  see  no  reason  for  disturb- 
ing the  Judgment  of  the  court  below,  and 
recommenti  an  affirmance  thereof. 

PbrCdriam.  It  is  so  ordered;  all  the 
Justices  concurring. 


(46  Kan.  170) 

Chicago,  K.  &  W.  R.  Co.  v.  Mouriqdand. 
{Supreme  Court  of  Kansas.  Jan.  10,  1891.) 
Bmimrr  Domain  — Dahaqes  —  Exfbbt  Evmsiroa 

— ViBW  BT  JUBT. 

1.  A  perMm  who  has  testified  m  the  trial 
that  he  l8  SO  yean  of  age;  that  he  has  followed 
faimisg  all  hu  life;  that  he  has  had  experience 


in  growiae  orchards  of  frait  trees;  that  he  hat 

put  out  in  his  Ufe-tlme  three  or  four  different  or- 
chards; that  tie  knew  at  the  time  of  the  construc- 
tion of  the  railroad  throuprh  the  premises  that 
there  was  "quite  a  nice  little  orchard  there;" 
that  he  bad  been  over  the  premised  very  fre- 
quently:  that  be  lived  only  two  miles  from  the 
same;  that  while  be  cpula  not  say  be  knew  the 
particular  trees  taken,  he  knew  wnat  fruit  trees 
planted  in  sach  an  orchard  were  reasonably  wortb 
at  the  time  of  the  construction  ot  the  road, — is 
competent  to  give  ills  opinion  of  the  value  of  fruit 
trees,  two,  three,  and  five  years  old,  which  were 
growing  In  an  orchard  on  the  premises,  bat  taken 
or  destroyed  by  a  railroad  company  in  construct- 
ing its  road  over  ite  right  of  way. 

2.  The  rase  of  City  of  Topeka  v.  Hartineau, 
42  Kan.  387,  22  Pao.  Itiep.  410,  falhnred. 
(SyllabiLS  by  the  Court.) 

Error  from  dlstMct  court,  Chautaaqna 
county;  M.  O.  Tboup.  Judge. 

George  R.  Peck,  A.  A,  Hunf.  and  Robert 
Dun!ap,  for  plaintiff  In '  error.  MeBrtan  A 
File,  for  defendant  in  error. 

HoRTON.  C.  J.  Mrs.  S.  J.  Monriqnand 
appealed  to  the  district  court  of  Obaataa- 
qua  county  from  the  award  ot  coinmls- 
goners  condemning  a  right  of  way  through 
lands  owned  by  her.  The  condemnation 
commissioners  awarded  as  dam  axes  the 
sum  of  $202.50.  Thi-ee  acres  ot  land  were 
taken  for  the  right  of  way.  The  jury  re- 
turned a  verdict  of  $772.10.  Judgment 
was  entered  upon  the  verdict.  The  rail- 
road company  excepted  to  the  rulings  and 
Judgment  of  the  court, and  brings  thechse 
here.  Upon  the  trial,  there  was  evidence 
tending  to  show  that,  in  constructing  the 
railroad  across  the  premises  in  contro- 
versy, 137  peach  trees.  9  apple  trees,  2 
cherry  trees,  and  1  plum  tree  were  taken 
or  destroyed.  Some  of  the  witnesses, 
who  knew  the  value  of  peach,  apple,  cher- 
ry, and  plum  trees  in  the  orchard,  and  had 
actaal  knowledge  of  the  trees  taken  from 
the  premises,  testified  that  the  peach  and 
apple  trees  were  worth  $.^>  each,  and  the 
plum  and  cherry  trees  $2  each.  $228.15 
were  allowed  for  the  ti-ees  taken.  Com- 
plaint is  made  because  D.  C.  Ghilcote  was 
permitted  to  testify  as  to  the  value  of  tbe 
frnit  trees  when  he  was  not  acquainted 
with  the  particnlar  trees  taken  or  de- 
stroyed by  the  railroad.  We  think  his 
evidencewas  competent.  He  testified  that 
hf«  was  50  years  of  age;  that  he  lived  two 
miles  from  the  premises;  that  he  had  re- 
sided there  six  years;  that  be  had  been 
over  the  premises  very  frequently;  that 
he  had  followed  all  his  life  tarmlng  and 
cattle  raising;  that  he  had  had  experience 
in  growing  orchards  of  fruit  trees;  that 
he  had  put  out  In  his  life-time  three  or 
four  different  orchards;  that  he  knew  at 
the  time  of  the  construction  of  the  rail- 
road through  the  premises  that  there  was 
"  quite  a  nice  little  orchard  vpun  it, "  and, 
while  he  could  not  say  that  he  knew  the 
particular  trees  taken,  he  knew  what  fruit 
trees  planted  in  such  an  orchard  were  rea- 
sonably worth  at  the  time  ot  the  con- 
struction of  thp  road.  He  had,  therefore, 
such  knowledge  and  experience  as  enabled 
bim  to  form  an  opinion  as  to  the  value  of 
the  trees.  "It  Is  not  necessary,"  said 
Johnson,  J.,  In  case  of  Whitbeck  v.  Rail- 
road Co.,  86  Barb.  644.  "that  he  tthe  wit- 
ness] should  actually  have  seen  or  been 
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tnmiliarly  acquainted  with  the  trees  in 
question.  It  was  enooKb  that  he  vras  ae- 
qoalnted  with  the  fruit  buoineaa  In  that 
neighborhood,  and  the  value  of  similar 
property  there."  See  Laweon,  Exp.  Ev. 
19. 

Complalntls  further  made  that  thecourt 
erred  in  Instructing  the  Jury  cunrerning 
the  view  of  the  premises  which  tbey  bad 
been  permitted  tpmalie.  One  or  two  lines 
of  the  in  struct!  onH  are  open  to  criticism, 
but  we  do  not  think,  in  view  of  the  decis- 
ion In  City  of  Topeka  v.  Martlneau,  42 
Kan.  387,  22  Pac.  Rep.  419.  tbHt  the  in- 
structions were  so  incorrect  as  to  reverse 
the  judgment.  In  the  Martineau  Case, 
this  court  ruled  that  a  direction  to  the 
Jury  to  use  the  result  of  their  observation 
in  connection  with  the  sworn  evidence 
was  not  erroneous.  In  the  present  case 
tbe  court  said,  among  other  things,  to  the 
Jury;  "You  have  also  been  permitted  to 
go  in  a  body  and  view  the  premises,  in 
addition  to  bearing  this  evidence,  and  you 
are  at  liberty  to  take  into  consideration. 
In  making  up  your  verdict,  whatever  you 
may  have  seen  in  and  aboutthe  premises." 
With  the  admoiiltlnn  that  they  were  not 
to  rest  their  verdict  solely  on  what  they 
learned  at  the  view,  it  might  have 
been  better  to  have  gone  no  further  in  the 
instruction  referred  to,  as  the  object  of 
permitting  tbe  jury  to  view  the  premises 
Is  to  enable  there  to  intelligently  under- 
stand and  apply  the  testimony  which  has 
been  introduced  before  them.  But,  when 
the  court  directed  the  jury  to  disi-egard 
any  evidence,  It  must  be  construed  with 
the  following  language:  "In  making  up 
your  verdict  you  should  consider  the  evi- 
dence, and  give  It  fair  aud  impartial  con- 
sideration.  and  you  will  also  take  into 
consideration  your  own  view  of  the  prem- 
ises." The  Jury  were  permitted  by  the 
whole  Instrnction  to  decide  between  the 
conflicting  evidence  upon  their  own  view 
of  the  premises.  Had  the  jury  disregard- 
ed all  the  sworn  evidence,  and  returned 
a  verdict  upon  their  own  view  of  the  prem- 
ises, then  It  mlgbt  be  said  that  the  evi- 
dence which  the  Jurors  acquired  from  mak- 
ing the  view  had  been  elevated  to  the 
character  of  exclusive  or  predominating 
evidence.  This  is  not  allowable.  The  evi- 
dence of  the  witnesses  introduced  in  the 
court  on  the  part  of  the  land-owner  sup- 
ports fully  the  verdict.  If  the  verdict  wus 
not  supported  by  substantial  testimony 
given  by  witnesses  sworn  upon  the  trial, 
we  would  set  it  aside;  but,  as  the  Jury 
only  took  Into  consideration  the  result  of 
their  view  of  the  premises,  In  connection 
with  the  sworn  evidence  produced  before 
them,  to  determine  between  conflicting 
evidence,  the  instruction  was  not  so  er- 
roneous as  to  require  a  new  trial. 

Complaint  is  also  made  that  the  special 
findings  conflict  with  the  general  verdict. 
The  thirteenth  interrogatory,  submitted 
to  the  jury,  reads:  "Question.  What  were 
the  several  elements  and  sources  of  dam- 
ages which  make  the  aggregate  of  all  of 
the  damages  sustained  by  plaintiff?  Give 
each  item  separately,  with  the  amount  of 
such  diiniages.  Answer.  Trees,  $22S.15; 
pund,  flOO:  opening  gates,  $250;  land 
taken  fur  right  of  way,  f GO;  damage  to 


land  north  and  south  of  road,  $61. S5." 
Adding  these  items  up,  the  total  amount 
of  damages,  acconliiig  to  the  special  find- 
ings, amoun  ts  to  f  7W).  but  the  general  ver- 
dict was  $772.  It  appears,  however,  un- 
der the  instruction  of  the  court,  that  the 
jury  allowed  Interest  in  their  general  ver- 
dict. Adding  Interest  to  tbe  several  item- 
ized amounts  in  tbe  special  findings,  and 
there  is  no  conflict  between  these  findings 
and  the  general  verdict.  The  Judgment  of 
the  district  court  will  be  aflRrmed.  All  tbe 
justices  concurring. 


(«  Kan.  S») 

ZifQLEB  et  al.  V.  Htdb. 
(aupreme  Court  of  Kantaa.  Jan.  10, 189t.) 

AfPUIi— SBTTLXKEirt  OF  OmTROVBRST— DIS- 
MISSAL. 

Where,  after  a  oaae  hag  been  broagbt  on 
petition  in  error  to  the  supreme  court,  it  bas  been 
settled,  and  all  the  costs  in  the  case  provided  for, 
80  that  DO  declsloD  which  tbe  supreme  court  could 
render  upon  the  merits  would  be  of  any  benefit, 
or  could  answer  any  beneficial  purpose  so  far  as 
any  of  the  parties  are  concerned,  the  case  will  be 
dismissed  from  the  supreme  court,  although  in 
the  settlement  of  the  case  it  was  agreed  between 
the  parties  that  the  ease  should  remain  in  the  su- 
preme ooort  and  be  Welded  Iqr  the  ootut  upon  ita 
merits. 
(SyUainta  by  the  Coivrt.) 

Error  from  district  court,  Geary  county ; 
M.  B.  Nicholson,  Judge. 

Thomas  Dever,  for  plain  titl  in  error. 
McClare^  Marsh  all,  tor  defendant  in  error. 

Valentine,  J.  Counsel  for  the  defend- 
ant in  error,  in  his  brief  In  this  court,  uses 
the  following  among  other  language: 
"Although  tbe  record  fails  to  show  It,  tbe 
fact  is,  this  case  bas  betm  finally  disposed 
of  and  settled,  and  ought  to  have  been 
dismissed.  I  can  see  no  reason  to  burden 
the  supreme  court  with  useless  and  unnec- 
essary litigation  of  this  kind."  Counsel 
for  the  plaintiffs  in  error,  in  his  reply  brief, 
uses  the  following  among  other  language: 
"In  answer  to  tbe  suggestion  contained 
In  the  brief  of  the  defendant  in  error  *  that 
the  case  ts  settled,'  and  that  tbe  supreme 
court  ought  not  to  be  burdene<l  *  with  use- 
less and  unnecessary  litigation  i>r  this 
kind,'  I  win  say  that  It  Is  true  that  the 
case  has  been  compromised,  the  costs  in 
the  district  court  have  been  paid,  and  the 
costs  in  this  court  have  been  provided  for. 
But  as  a  part  of  that  compromise  it  was 
agreed  and  understood  that  the  questions 
of  law  Involved  in  the  case  should  be  set- 
tled, and  to  that  end  the  cose  should  re- 
tain its  place  on  the  docket  of  this  court, 
aud  when  Us  turn  should  come,  it  shouhl 
be  decided  upon  Its  merits.  •  •  «  The 
compromise  was  effected  long  after  the 
case  was  brought  to  this  court,  and,  as  a 
part  of  the  terms  of  that  cnraproniise.  It 
was  agreed  and  understood  that  the  case 
should  go  to  final  Judgment  In  this  court: 
not  for  the  benefit  of  the  parties  to  this 
particular  case,  but  for  the  benefit  of  the 
bench  and  the  bar  of  the  state."  It  «eenis 
to  be  admitted  by  counsel  for  both  parties 
that  no  decision  wlilch  this  court  could 
render  in  this  case  would  be  of  any  bene- 
fit, or  could  answer  any  beneficial  pur- 
pose, BO  far  as  any  uf  the  parties  to  this 
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action  are  concerned,  but  it  ts  claimed 
that  It  will  be  of  benefit  to  the  bench  and 
bar  of  the  state.  Now  this  court  has  no 
desire  to  be  transformed  Into  a  moot 
conrt,  and.  agreeing  with  counsel  for  the 
defendant  In  error,  we  shall  order  the  case 
to  be  dfauntosed.  All  the  Justices  concur- 
ring. 

(46  Kan.  212)   

Crrr  or  Kansas  Cftt  t.  BBauiNonAH. 
(Supreme  Court  of  Kangaa.   Jan.  10, 1891.) 

DBTBOTITB    BIDBVU.KS  —  COHTBIBUTOBT  NbOLI- 
OKKCE — InSTBDOTIONS — LlABILITT  OW  CiTT. 

1.  Evidence  examined,  and  found  to  support 
the  verdlot  and  special  flndinars  of  the  Jury  that 
there  was  no  contributory  neglige&ce. 

2.  That  it  was  not  etror  in  the  instructions 
flTen  by  the  trial  court  to  speak  of  an  opening 
In  a  sidewalk  as  a  "defect  or  excavation, "  under 
the  circunutaneea  of  this  case. 

8.  Several  Instraotions  aMmlnacl,  and  held  to 
be  ocmect. 

4.  Where  the  ooart  instructs  the  ]tiz7  fully 
vpon  oontribatory  negligenue,  it  Is  under  no  obli- 
gatioD  to  repeat  snoh  instruction  in  another  form 
at  the  reqaest  of  the  defendant. 

6.  Special  iostructiotis  asked  and  refused,  ex- 
amined, and  Tield  that  no  error  was  committed. 

6.  It  was  nob  error  for  the  court  to  instruct 
the  Jury  thaL  if  the  contractor  of  the  building 
being  erected  provided  and  maintained  reasona- 
bly safe  guards,  or  sisroals,  to  protect  persons 
traveling  along  the  sidewalk,  in  front  of  the 
same,  this  would  relieve  the  oity  from  liability, 
the  same  as  Ukoogh  such  guards  and  signals  bad 
been  placed  and  maintained  there  by  the  dts. 

7.  Answers  to  special  questions  examined, 
and  held  not  to  be  evaalve.  and  supported  by 
some  evidence. 

{SyUainu  by  Green,  C. ) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Mili.eb,  Jndge. 

WtUiam  S.  Carroll  and  L.  W.  Keplinger, 
for  plaintin  in  error.  J.  O.  Fife,  for  de- 
fendant in  error. 

Green,  C.  James  S.  Bermlngham,  as 
administrator  of  the  entate  of  Thomas 
Sewell,  brought  this  actiou  in  the  district 
court  of  Wyandotte  county,  against  the 
city  of  Kansas  City,  to  recover  damages 
for  the  wrongful  killing  of  his  Intestate,  a\- 
iQE^  to  have  been  cansed  by  the  Dili- 
gence of  the  city,  in  permitting  an  ezcara- 
tiun  In  the  sidewalk,  on  the  west  side  of 
Jainee  street,  and  within  the  corporate 
limits  of  the  city,  to  remain  unprotected 
by  barriers  and  llKhts.or  other  signals,  to 
warn  people  of  the  danger  of  falling  Into 
the  same.  It  appears  that  a  building  was 
belngerected  on  thestreet  In  question, and 
an  excavation  had  been  made  In  the  side- 
walk for  an  area  way  under  the  same,  72 
feet  long,  12  feet  wide,  and  7  or  8  feet  deep, 
and  it  is  claimed  that  this  excavation  was 
not  BufHclently  protected,  especially  upon 
the  south  end,  the  only  protection  being  a 
board  nailed  to  the  side  of  the  building. 
Immediately  south  of  the  bnlldlng,  some  3 
feet  above  the  sidewalk,  and  slanting  di- 
agonally to  the  outside  -  line  of  the  curb,  a 
distance  of  12  feet.  It  Is  claimed  that  there 
were  no  lights  or  barriers,  other  than 
this  board,  on  the  south  side  of  the  exca- 
vation; and  that  on  the  night  of  the  37th 
of  July,  18SC.  Thomas  Sewell  fell  Into  this 
excavation  and  was  killed,  from  the  care- 
lessness and  negligence  of  the  defendant 
below.  The  action  was  tried  by  a  Jury, 


and  a  verdict  and  Judgment  rendered  In 
favor  of  plahitiEr.  for  «5,000.  The  clty» 
claiming  that  there  were  errors  npon  the 
trial  In  the  district  court,  brings  the  case 
here  for  review. 

1.  The  first  claim  made  by  the  city  Is 
that  there  was  contributory  negligence, 
without  which  the  injury  could  not  have 

•  occurred;  and  that  the  verdict  and  find- 
ings were  against  the  evidence,  and  con- 
trary  to  the  law  as  given  by  the  court. 
We  havecarefully considered  theentire  rec- 
ord in  this  case,  and  there  Is  certainly 
some  evidence  to  support  the  verdict  and 
the  special  findings  of  the  Jory.  One  wit- 
ness testified  that  he  saw  the  deceased 
about  halt  past  &  o'clock  on  the  night  of 
the  37tho(  July:  that  he  was  soben  and  In 
good  health.  He  was  found  on  the  fol- 
lowing morning  In  the  excavation  dead, 
and  In  answer  to  special  questlous,  the 
Jui-y  said  that  he  was  not  Intoxicated  on 
the  night  of  theaccident.  It  was  disclosed 
in  the  evidence  that  a  bottle  was  found 
npon  his  person,  containing  liquor,  but 
there  is  nothing  in  the  record  to  indicate 
that  he  was  under  the  influence  of  liquor, 
when  last  seen  on  the  night  In  question. 
There  Is  evidence  sufficient  in  the  record  to 
support  the  HndhigB  and  verdict  of  the 
jury. 

2.  The  plaintiff  next  complains  that  the 
court  erred  In  giving  the  first  and  second 
paragraphH  of  the  sixth  Instroctlon,  which 
reads:  Before  the  ijlaintlD  can  recover  a 
Judgment  In  this  actlon.lt  mustappear  by 
a  preponderance  of  the  evidence  (1)  that 
plaintiff's  Intestate,  Thomas  Sewell,  was 
killed  as  the  result  of  a  defect  or  excava- 
tion In  the  sidewalk  on  James  street  in 
the  defendant  city,  and  that  such  excava- 
tion was  lelt  lu  an  ausafe  condition ;  and 
( 3)  that  said  city  or  Its  officers  were  neg- 
ligent In  perrolttlttg  said  sidewalk  tn  re- 
main In  said  unsafe  condition  at  the  time 
said  Thomas  Sewell  is  alleged  to  have  been 
killed.  Tocharge  the  defendant  with  neg- 
ligence, it  must  appear  that  the  proper 
ofilcers  of  the  city  bad  notice  of  the  unsafe 
condition  of  the  sidewalk.  In  time  to  hare 

})re vented  the  killing  of  Thomas  Sewell  by 
alliug  Into  said  excavation,  or  that  by 
the  exercise  of  reasonable  and  ordinary 
care  and  diligence,  they  could  have  known 
of  the  unsafe  condition  of  sold  sidewalk. 
In  time  to  have  prevented  such  killing.  By 
reasonable  and  ordinary  care  and  dili- 
gence. Is  meant  that  degree  of  care  and 
prudence  which  an  ordinarily  careful  and 
prudent  man  would  reasonably  be  expect- 
ed to  use,  under  similar  circumstances." 
Counsel  contends  that  the  jury  were  mis- 
led by  the  court's  Instruction  In  calling 
the  opening  in  the  sidewalk  a  "defect, 
and  that  attention  shunld  have  been  di- 
rected more  particularly  to  the  question 
of  thesnfficlency  of  the  guard  and  signal 
lights.  Possibly,  the  Instruction  may  be 
subject  to  some  criticism  in  the  language 
used,  but  it  win  be  noticed  that  the  court 
referred  to  this  place  as  a  "defect  or  exca- 
vation, "and  In  one  sense  it  was  a  "de- 
fect;" that  is,  there  was  a  want  of  some 
thing  necessary  to  make  a  complete  side- 
walk along  James  street,  and  to  that 
extent  It  might  be  reasonably  character- 
ised as  a  detect.  We  do  not  think  the  lau^ 
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guage  used  In  the  Instruction  is  prejudicial 
error. 

3.  The  city  complaltis  of  the  seventh, 
eighth,  ninth,  and  tenth  Instructions.  In 
the  seventh  instruction,  the  court  told  the 
jury  that  every  person^ia  presumed  to  act 
with  ordinary  care  and  prudence,  until  the 
contrary  appears."  The  eighth  Instruc- 
tion, cnonael  contends  to  be  good  law  In 
the  abstract,  bat  bad  law  as  applicable  to 
the  case  at  bar.  The  court  simply  stated 
the  law  as  to  the  liability  of  cities  for  neg- 
ilf^entiy  permitting  dangerous  detects  to 
remain  lu  sidewalks,  no  matter  how  such 
condition  was  caused.  The  ninth  Instruc- 
tion is  a  correct  statement  of  the  law, 
with  reference  to  the  use  of  the  aidewallc, 
and  tlie  qoaltfylng  clause,  "not  already 
otherwise  in  ase."  contended  for  by  coon- 
sel,  was  notnecessary  tomalie  the  instrac- 
tion  good.  The  tenth  instruction  Is  In  re- 
gard to  the  necessity  of  notice,  and  the 
court  correctly  stated  that  it  was  not  nec- 
essary that  the  city  should  have  actual 
notice  of  the  unsafe  and  dangerous  condi- 
tion of  the  sidewalk,  It  the  jury  should  find 
that  the  dangerous  condition  bad  existed 
a  sufficient  length  of  time  before  the  acci- 
dent, to  have  enabled  the  city,  through  Its 
officers,  by  ordinary  care  and  diligence, 
tohuve  known  of  the  existence  of  isuch 
defects,  and  remedied  the  same.  Counsel 
make  the  same  criticism  upon  the  court's 
language  of  "nnsale  and  dangwoa^  co&di- 
tlon  of  the  sidewalk"  whicli  we  have  al- 
ready noticed,  and  contend  that  the  court 
erred  in  keeping  brfore  the  Jury  the  de- 
fectlvecouditlonof  the  walk,  instead  of  the 
defective  manner  of  guarding,  or  of  giving 
notice  of  the  condition  which  he  cl aimed 
was  legal  and  permissive.  We  do  not 
think  the  Jury  could  have  been  misled  by 
any  of  these  Instmcttons  complained  of, 
especially  when  taken  in  connection  with 
the  entire  charge  of  the  court. 

4.  Counsel  for  the  city  asked  certain  in- 
structions upon  contributory  negligence 
which  were  refused,  and  this,  he  contends. 
Is  error.  The  court  fnlly  Instructed  the 
Jnry  upon  contributory  negligence,  and 
was  under  no  obligation  to  repeat  such 
inatructton  In  another  form,  at  the  request 
of  the  defendant  below. 

6.  The  next  error  which  counsel  contends 
for  is  the  refusal  of  the  court  to  submit 
certain  questions  to  the  Jury.  The  first 
question  refused  reads  as  follows:  "From 
all  the  surrounding  circumstances, — the 
erection  of  the  building,  the  building  ma- 
terial on  the  street,  and  the  location  of 
SewelTs  residence,  with  relation  thereto, 
and  the  dircH^tion  to  travel  to  and  from  his 
work, — do  you  find  that  the  deceased 
knew,  or  had  good  reason  to  know,  or  the 
excavation  and  its  surroundings  at  the 
tinif  he  sustained  the  injuries  that  caused 
his  death?"  While  the  court  might,  with 
propriety,  have  submitted  this  question 
to  the  Jury,  we  do  not  think  that  it  was 
prejudicial  error  to  refuse  the  same,  inas- 
much as  a  number  of  the  questions  with 
reference  to  the  condition  of  the  aidewnlk, 
and  the  siiftlciency  of  the  protection  and 
signal  lights,  were  submitted.  The  tenth 
special  question. refused,  reads  as  follows: 
**ir  you  find  that  such  guards  and  lights 
were  there  at  the  excavation,  and  that 


they  were  not  anflQclent  to  notify  Sewell 
of  the  excaTutlon.  state  what,  in  your 
opinion,  would  be  reasonably  necessary. 
In  the  shape  of  guards  and  lights,  to  have 
given  any  travelers  on  the  sidewalk,  exer- 
cising ordinary  care,  notice?"  Clearlythis 
quration  was  properly  refused  by  thecourt. 
The  Jury  impaneled  was  simply  to  try  the 
issues  Joined  In  the  particular  case,  and  It 
would  not  have  been  proper,  by  any  (|ueB- 
tion  submitte*!  to  them,  to  call  forth  an 
opinion  as  to  what  was  necessary  to  prop- 
erly guard  this  excavation,  and  we  think 
the  question  was  very  properly  refused. 

fi.  We  see  no  error  In  the  last  Instruction 
given  by  the  court,  of  Its  own  motion, 
which  counsel  for  plaintiff  In  error  con- 
tends was  erroneooa.  The  court  told  the 
Jury  In  Itslnatrnctlon.  that  It  the  contract- 
or of  the  building  being  erected,  provided 
and  maintained  reasonably  safe  trunrds  or 
signals  to  protect  persons  traveling  along 
the  sidewalk, In  front  of  tbebullding,  from 
Injury,  this  would  relieve  the  city  from  lia- 
bility the  same  as  though  such  guards  and 
signals  had  been  placed  and  malutalued 
there  by  order  ol  the  city,  and  we  think 
this  Is  a  correct  statement  of  the  law. 

7.  The  final  error  contended  for  is  that 
the  answers  to  the  special  questions  were 
evasive,  untrue,  and  not  directly  respon- 
sive to  the  questions  themselves:  but  we 
do  not  think  this  position  of  counsel  well 
taken.  We  have  examined  each  special 
question  answered  by  the  Jnry  in  this  case, 
and  we  think  the  answers  are  direct  and 
intelligent  responses  to  the  questions  pro- 
pounded, and  are  each  and  all  supported 
by  some  evidence.  There  Is  noerrorin  the 
record,  as  brought  to  this  court,  and  we 
recommend  an  affirmance  of  the  Judgment. 

FbbCdbiam.  It  1b  bo  ordered;  all  the 
JuBtlces  concurring. 

(45  Kso.  ao 


Ro6B  T.  Allen. 
(St^preme  Court  of  Kantas.  Jan.  10^  ISDL) 

Etevomo  FasvoBHiNOB— Statdti  ov  Fuodb— 
Mbhobjindox. 
The  following  Is  a  memorandani  of  an  al- 
leged contract  for  the  sale  of  lots  nambered  2S 
and  24,  In  block  T4,  In  Zjeaventrorth  city  propw, 
in  the  county  of  Leavenworth  and  state  of  Kan- 
sas, by  Kate  H.  Allen  to  Charles  J.  Ross,  vis. : 
"Leavenworth,  March  19,  1687.  Received  one 
hundred  doUars  of  Mrs  X).  ByioRton,  a/o  Chas. 
J.  Ross,  to  apply  on  payment  of  eight  ilionsa&d 
dollars  (td,ObO)  for  property  numOer  617  and 
619  Delaware  street,  block  74,  city  proper:  two 
thousand  to  be  nald  vihea  abstract  and  title  la 
fnminhed,  two  tDOnsBod  In  ninety  days,  and  bal- 
ance two  rears,  with  interest  at  8 '/o;  abstracttobe 
furnished  within  30  days.  J.  M.  Allbs,  Agent " 
J.  M.  Allen  was  not  the  agent  of  Ross,  and  the 
memorandum  was  not  signed  by  Ross,  or  by  ai^ 
one  for  him,  and  he  did  not,  by  any  other  writ- 
ing, recognize  or  adopt  the  contract  In  an  ac- 
tion against  Ross  for  specific  porformanoe,  it  is 
held  that  the  memorandum  was  vague,  indefinite, 
and  insufflcient,  within  the  requirements  of  the 
statute  of  frauds,  and  that  the  contract  fa  not  audi 
as  can  be  specifically  enforced. 

{SyUabua  by  the  Court.) 

Error  from  district  court,  Leavenworth 
county;  Kobkrt  Crozier,  Judge. 

This  was  an  action  to  specifically  en- 
force the  performance  of  a  contract  alleged 
to  have  been  entered  into  between  the  par- 
ties on  or  about  the  I9tb  day  of  March, 


Digilized  by 


Google 


BOSS  0. 


ALLEN. 


571 


1S87,  by  which  Charles  J.  Ross  purchased 
lots  28  aDd24  Id  block  74. In  LeareDwurtb, 
Knn..  for  the  sum  of  tS.OOO.  The  written 
aKreement  set  up  by  Kate  H.  Allen  In  her 
petition  to  suBtuin  the  cause  ol  action  Is 
as  follows :  "Leavenworth, March  19,1887. 
Itecelvetl  one  hundred  dollars  of  Mrs.  B. 
Byington.  a/c  Chas.  J.  Ross,  to  apply  on 
payment  of  eight  thousand  dollars 
(♦S.OOO)  for  property  number  617  and  619 
Delaware  street,  block  74,  city  proper; 
two  thcJusand  to  be  paid  when  abstract 
and  title  is  furnished,  two  thousand  In 
ninety  days,  and  balance  tv(o  years,  with 
Interest  at  8  %;  abstract  to  be  furnished 
within  30  days.  J.  M.  Allbn,  Agent." 
The  plaintiff  below  further  alleged  that 
she  bad  duly  performed  the  terms  of  the 
contract  upon  her  part  su  far  as  she  could, 
and  still  stood  ready  to  keep  and  perform 
the  same,  but  that  the  defendant  had 
failed,  neglected,  and  refused  to  perform 
the  contract  upon  his  part  in  every  re- 
spect. At  the  trial,  the  following  findings 
uf  fact  and  coDclusIons  of  law  were  made 
and  stated  by  the  court; 

"FINDINGS  OP  FACT. 

"  (1)  That  on,  before,  and  since  the  19th 
day  of  March,  1887,  Kate  H.  Allen,  the 
plaintiff,  was  a  married  woman.  That 
her  husband's  name  was  Harvey  Allen. 
That,  ever  since  A.  D.  1862,  Kate  H.  Allen 
has  been  the  owner  In  fee-simple  of  lots  23 
and  24,  In  block  74,  In  the  city  ol  Leaven- 
worth proper.  In  the  county  of  L^eaven- 
worth.  in  the  state  of  Kansas.  That  on 
the  J9tli  day  of  March,  1887,  Kate  H.  Allen 
was  the  ownnr  of  said  lots  In  fee-simple, 
clear,  free,  and  unlucumbered  of  record. 
That  on,  before,  and  since  said  19th  day  of 
March,  iSSJ,  James  M.  Allen  waB  the  duly 
authorized  agent  of  Kate  H.  Allen  in  and 
about  the  sale  of  said  lots,  and  on  said 
19th  day  of  March,  18S7,  said  James  M. 
Allen,  by  the  name  of  J.  M.  Allen,  and  as 
agent  of  Kate  H.  Allen,  entered  Into  an 
agreement  for  the  sale  of  said  lots  '23  and 
24,  in  block  74,  Leavenworth  city  proper, 
Leavenworth  county,  Kansas,  with  the 
defendant,  Charles  J.  Ross,  and  thereupon 
the  said  Charles  J.  Ross  pold  on  such  pur- 
chase the  sum  of  $100  In  cash,  to  said  J. 
M.  Allen,  and  thereupon  said  J.  M.  Allen, 
as  agent  for  Kate  H.  Allen,  signed  and  de- 
livered to  said  Charles  J.  Ross  a  written 
memorandum  in  words  and  figures  fol- 
lowing: 'Leavenworth,  March  19,  1887. 
Received  one  hundred  dollars  of  Mrs.  D. 
Byington,  a/c  Chas.  J.  Ross,  to  apply 
on  payment  of  eight  thousand  dollars 
($8,000)  for  property  number  617  and  619 
Delaware  sf.reet,  block  74,  city  proper; 
two  thousand  to  he  paid  when  abstract 
and  title  is  furnished,  two  thousand  in 
ninety  days,  and  balance  two  years,  with 
Interest  at  8%;  abstract  to  be  furnished 
within  30  days.  J.  M.  Ali.kn,  Agent.* 
That  said  Charles  J.  Ross,  Immediately 
upon  the  receipt  of  said  memorandum, 
caused  the  same  to  be  recorded  in  the 
offic?  of  register  of  deeds  in  and  for  Leav- 
enworth county,  Kansas.  That  the  prop* 
erty  described  In  said  memurandam  and 
intended  to  be  by  said  Allen  and  Ross  Is 
lots  23  and  24,  block  74,  In  Leavenworth 
city  proper,  in  the  county  of  Leavenworth, 
in  Lhe  state  of  Kansas. 


"(2)  That  on  the  2eth  day  of  March, 

1887,  Kate  H.  Allen  and  her  husband,  Har- 
vey Allen,  executed  and  acknowledged  In 
due  form  of  law  their  warranty  deed  to 
said  premises,  with  full  covenants  of  war- 
ranty to  Charles  J.  Ross,  and  delivered  the 
same  to  their  agent,  J.  M.  Allen,  to  be  by 
him  delivered  to  Charles  J.  Ross,  under 
and  in  pursuance  of  the  contract  of  pur- 
chase of  said  lots.  And  on  said  day  said 
plaintiff  caused  a  mortgage  and  notes  to 
be  prepared  and  sent  to  said  Charles  J. 
Ross  by  hie  directions,  tor  execution, 
which  notes  were  copied  In  the  mortgage, 
and  of  which  mortgage  and  the  notes 
copied  therein  the  following  is  a  copy,  to- 
wit;  *  •  •  That  the  said  notes  and 
mortgage  were  sent  to  said  Charles  J. 
Ross  at  his  request  by  J.  M.  Allen,  to  be 
executed,  and  were  received  by  said 
Charles  J.  Ross,  and  by  him  retained  and 
produced  upon  the  trial  of  this  case. 

"(3)  That  on  or  about  the  29th  day  of 
March,  18S7,  an  abstract  of  title  to  said 
lots  was  procured  from  Messrs.  Spalding 
&  Bowen,  abstracters,  etc.,  by  J.  M.  Al- 
len, agent  of  Kate  H.  Alien,  and  delivered 
by  him,  under  Instructions  from  Charles  J. 
Ross,  to  John  Sorenson,  who  then  and 
there,  as  the  agent  of  Charles  J.  Koss,  de- 
livered the  same  to  W.  C.  Hook,  a  practic- 
ing attorney  of  Leavenworth,  to  examine 
and  report  upon  tp  Charles  J.  Ross,  which 
said  Hook  did  on  the  11th  d&y  of  April, 
1887,  as  will  more  fully  appear  by  a  copy 
of  the  following  letter:  'Leavenworth, 
Kansas,  April  11,  1887.  Mr.  Charles  J. 
Ross.  latan.  Mo. — Dear  Sir:  I  have  ex- 
amined the  abstract  of  title  to  lots  23  and 
24,  in  block  74,  in  Leavenworth  city  prop- 
er, fumitihed  by  Spalding  &  Bowen,  dated 
March  28,  1887.  The  patents  from  the 
United  States  to  Charles  Trowbridge  to 
these  lots  should  be  procured  from  the 
land-offlce  at  Washington,  and  r€H:orded 
in  this  county  by  Mrs.  Allen.  An  affida- 
vit should  also  be  procured  that  C.  E. 
Trowbndge,  who  made  the  :1eed  to  John 
Kerr  of  these  lots  on  April  10,  1862,  Is  tbe 
Charles  Trowbridge,  tliu  patentee,  and 
also  that  hewas  an  unmarried  man  at  the 
time  he  made  the  deed.  With  these  excep- 
tions.! believe  the  title  to  be  clear  In  Kate 
H.  Allen.  Respectfully,  Wh.liam  C.  Hook.* 
That  said  letter  and  said  abstract  both 
referred  to  and  showed  that  the  title  to 
said  lots  was  In  Kate  H.  Allen,  and  said 
letter  and  abstract  were  sent  by  said 
Hook  to  said  Charles  J.  Ross  on  the  11th 
day  of  April,  1887,  and,  within  a  short 
time  after  their  receipt,  said  Charles  J. 
Ross  delivered  said  letter  and  said  ab- 
stract to  J.  M.  Alien,  who  at  once  pro- 
ceeded to  obtain  copies  of  the  patents  to 
said  lots,  and  recorded  the  same,  ult^o  to 
obtain  the  affidavits  required  In  said  let- 
ter, and  completed  all  such  matters  on 
or  before  the  2Sth  day  of  April,  1887. 

"(4)  On  March  28, 1887,  a  letter,  of  which 
the  following  Is  a  truecopy,  was  written  by 
J.  M.  Allen,  agent,  etc.,  to  Charles  J. Ross, 
and  was  sent  to  and  received  by  said 
Charles  J.  Ross:  'Leavenworth  Station, 
March  28th,  1887.  Chas.  J.  Ross,  lataii, 
Mo. — My  Dear  Sir:  I  herewith  send  you 
the  mortgage  and  notes  for  signatures, 
which  you  can  have  signed  and  also  ac< 
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knowledged  up  tbere.  Please  hare  botb 
mortgage  and  notes  signed  by  your  wife 
and  yourself.  The  abstract  will  be  com* 
pleted  Thursday  noon,  and,  If  you  cannot 
come  down  yourself,  yon  can  send  the' 
mortgage  and  nutes  and  money  for  first 
payment  to  .Tno.  Sorenson,  and  we  will 
deliver  the  warranty  deed,  also  the  ab- 
stract, to  blm,  to  be  forwarded  to  you. 
Hopinje  tbiB  win  find  your  family  improved 
in  health.  I  am  very  truly  yours,  J.  M. 
Allrn,  Agt.  N.  B.  Will  you  please  sign 
the  notes  and  mortgage  according  to  the 
copies  of  the  notes  embraced  In  the  body 
of  the  mortgage,  viz.,  Charles  J.  Ross, 
Nannie  B.  Ross."  and  oblige,  J.  M.  A.' 
That  on  the  5th  day  of  April,  1S87,  J.  M. 
Allen,  as  agent  for  Kate  H.  Allen,  wrote 
and  mailed  another  letter  to  said  Charles 
J.  Rofts,  which  said  letter  was  duly  re- 
ceived by  said  Ross,  a  copy  of  which  Is  In 
thewords  and figuresfollo wing:  'Leaven- 
worth Station,  April  5th.  1887.  Chas.  J. 
Ross,  latan,  Mo.— Dear  Sir:  Your  favor 
of  the  4th  received  this  a.  m.  In  reply,  I 
would  say  everything  Is  In  shape  here.  I 
'gave  the  abstract  complete  to  your  friend 
Mr.  Sorenson  several  days  ago.  Of  course, 
under  the  circumstances,  I  don't  like  to 
try  to  hurry  yon,  but  we  really  need  the 
money  now.  In  fact,  if  we  Iiadn't  needed 
the  money,  the  property  wouldn't  have 
been  in  market,  as  it  lira  directly  In  the 
line  of  ImproTcment.  I  trust,  therefore, 
you  will  bave  the  papers  up  there  fixed 
up  as  soon  as  you  can  without  serious  In- 
convenience. Please  let  me  know  about 
what  day  I  can  count  on  the  money,  so  I 
can  arrange  with  the  party  we  owe  to 
wait,  and  greatly  oblige,  J.  M.  Allen, 
Agt.'  That  on  April  28,  1887,  a  letter,  of 
which  the  following  Is  a  copy,  was  writ- 
ten by  J.  M.  Allen,  agent,  to  and  received 
by  said  Charles  J.  Ross:  'Leavenworth 
Station.  April  28th,  1887.  Chas.  J.Ross, 
latan,  Mo.— Dear  Sir:  I  did  not  go  to 
see  you  ugatn  Tuesday,  therefore,  by  not 
getting  that  check.  I  missed  the  chance  to 
get  the  place  I  told  you  about.  Conse- 
quently, I  will  have  to  rent  of  you,  I  sup- 

gose.  The  party  who  is  living  In  the  little 
uuse  Is  going  out  on  the  1st,  but  I  have 
a  customer  for  it  who  will  take  it  atJlS.OO 
per  month.  I  will  pay  you  $18.00  for 
the  one  I  live  in,  if  that  will  be  satisfac- 
tory. All  this,  however,  has  nothing  to  do 
with  the  original  agreement  "that  the 
balance  of  the  first  payment  was  to  be 
made  when  abstract  was  completed  and 
title  provcE."  This  Is  to  notify  you  that 
same  is  now  completed  and  recorded  as 
per  directions  in  note  of  your  attorney.  I 
wish,  therefore,  you  would  come  over  to- 
morrow or  Saturday,  so  we  can  fix  things 
Up  and  start  In  O.  K.  May  1st,  Yours, 
truly,  J.  M.  Allen,  Agt-'  Written  across 
the  face  of  the  letter  was :  '  If  you  want 
the  mortgage  and  notes  changed,  bring 
them  along.'  That  said  Cbaries  J.  Ross, 
by  the  name  of  C.  J.  Robs,  answered  said 
lettter  of  April  28,  on  May  4, 1887,  a  copy 
of  which  is  as  follows:  ' latan,  Missouri, 
May  4, 1887.  J.  M.  Allen,  Esq.— Dear  Sir: 
Do  not  know  when  I  will  beinll-north. 
Mr.  Soreuson  does  not  think  he  can  take 
half  o!  the  property  at  present,  and  this 
throws  me  considerable  off  track.  I  will 


try  to  be  In  11-worth  before  long.  Yours, 
truly.  C.  J.  Ross.'  On  May  7,  1887,  J.  M. 
Alien,  agent,  sent  a  letter  to  Charles  J. 
Ross,  which  was  by  him  duly  received,  a 
copy  of  which  is  as  follows:  'Leaven- 
worth Station,  May  7th,  1S87.  Chas.  .1. 
Ross,  latau — Dear  Sir:  Y'our  favor  of  the 
4th  I  have  just  read.  Found  the  same 
here  when  I  got  back  from  trip  1  referred 
to.  Relative  to  your  answer,  would  say 
the  business  between  yourself  and  Mr.  So- 
renson of  course  I  know  nothing  about. 
In  fact,  that  has  nothing  to  do  with  the 
case.  Wo  did  not  know  Mr.  Sorenson  in 
the  trade  at  all.  He  had  nothing  to  do 
with  it  except  that  he  told  me  that  Mr. 
Ross's  word  was  Just  as  good  as  gold. 
Now  I,  as  the  authorised  agent  of  the  prop- 
erty, sold  you  the  place  in  good  faith,  and 
I  expect,  as  Mr.  Sorenson  says  you  are  a 
man  of  Integrity,  that  you  will  come  over 
and  fix  the  business  up.  I  have  had  sever- 
al chances  to  sell  the  property  since  you 
bought  it,  and  in  one  instance  for  more 
money.  I  would  like  to  have  yon  come 
over  right  off,  so  the  business  can  be 
brought  to  a  close.  We  are  paying  in- 
terest on  money  which  we  can  stop,  of 
course,  at  least  a  part  of  It.  That  really 
was  the  object  in  soiling  the  place.  Other- 
wise wn  could  and  would  have  kept  the 
property  and  made  the  profit  of  it  our- 
selves. You  got  the  property  very  low, 
and  cnuld  well  afford  to  pay  all  cash  U 
you  wished  to.  At  least  Sorenson  said  so. 
He  seems  to  have  the  utmost  confidence 
in  your  ability.  Let  me  know  by  return 
mail  what  day  you  will  come  over,  so  I 
will  be  sure  to  be  here,  and  oblige  J.  M. 
Allen,  Agt.*  On  May  17.1887,  J.  M.  Allen, 
ageut»  wrote  a  letter  to  Charies  J.  Rosb. 
which  was  duly  received,  a  copy  of  which 
Is  as  follows:  'Leavenworth  Station, May 
17,  1887.  Chas.  J,  Rose,  latan.  Mo.— Dear 
Sir:  I  wrote  to  you  about  two  weeks 
ago,  but  have  received  no  reply.  It  seems 
to  me  that  it  Is  hardly  the  way  for  a  man 
of  business  Integilty  to  act.  Common 
courtesy  would  entitle  a  business  letter  to 
a  prompt  reply.  Now,  what  I  want  to 
know  Is  this:  Are  yon  coming  down  to 
complete  your  contract  or  not?  I  am 
tired  of  fooling  with  it.  and  want  you  to 
come  and  fix  up  the  business  some  way  or 
other.  I  am  willing  to  do  what  is  fair 
and  honorableat  all  times,  and  expect  the 
samp  kind  of  treatment  In  return.  I 
shall  be  at  home  all  this  week,  and  exi>ect 
to  see  yon  down  before  Sunday.  Very 
reap'y,  J.  M.  Allen,  Agt.'  On  July  12, 
1887,  said  J.  M.  Allen,  agent,  sent  to 
Charles  J.  Ross  a  letter,  which  was  duly 
received,  a  copy  of  which  is  as  follows: 
•Leavenworth  Station,  July  12tb.  1887. 
To  Chas.  J.  Ross,  latan.  Mo.— Dear  Sir: 
I  want  to  see  yuu  abont  that  lot  business. 
If  you  don't  expect  to  be  in  Leavenworth 
soon,  I  will  come  up  there  so  we  can  talk 
the  matter  over.  Please  advise  me  by  re- 
turn mall  when  you  will  be  down,  or  if 
you  are  not  coming  down,  let  me  know 
what  day  next  week  you  will  be  at  home. 
If  you  will  be  at  home  Sunday  next  I  will 
be  there.  Can  you  meet  me  at  latan  or 
W«)ton?  If  so,  I  would  be  glad,  as  it  Is 
very  difficult  to  get  a  team  at  latan  to 
take  any  one  out  to  your  place.  Now, 
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Mr.  Rosa,  doa't  fall  to  answer  me  at  once, 
and  let  me  know  where  and  on  what  day 
1  can  meet  you,  and  perhaps  we  can  suc- 
ceed in  flxinjc  up  the  matter.  I  will  meet 
you  at  latan  or  Weston  Sunday  or  Mon- 
day next,  just  as  you  say,  or,  II  you  can't 
do  that,  I  will  come  out  to  your  place.  It 
you  will  tell  me  what  day  to  come.  Yours 
very  truly.  J.  M.  Ai-len,  Agt.'  On  July 
10.  1887,  said  Charles  J.  Ross,  by  the  name 
of  C.  J.  Boss,  wrote  a  letter  to  .r.  M.Allen, 
which  was  duly  receiveil,  a  copy  of  which 
Id  In  the  words  and  figures  following: 
•latan,  Missouri,  July  16th,  1887.  J.  M. 
Allen,  Ksq. :  Yours  of  thel2th  received  to- 
day. In  regard  to  the  lots  will  say  I  hold 
no  claim  on  them,  and  have  nothing  to 
sliow  against  them,  as  the  receipt  I  hold 
was  not  signed  by  the  owner,  nor  the 
numberotthe  lots  specified,  and  can  there- 
tore  In  no  way  reflect  on  the  title ;  and  the 
owners  can  do  with  the  property  as  they 
see  best.  If  any  particular  is  wanted, 
write  me  at  once,  and  I  will  reply  or  come 
down  soon.  Yours  resp't,  C.  J.  Ross.* 
On  July  20, 1886,  J.  M.  Allen,  agent,  wrote 
and  sent  a  letter  to  Charles  J.Ross,  which 
was  duly  received,  a  copy  of  which  Is  in 
the  words  and  figuresfollowing:  'Leaven- 
worth Station,  July  20th,  1887.  C.  J.  Robs, 
latan.  Mo. — Dear  Sir:  Tour  letter  of  the 
16th  duly  received.  In  regard  to  the  lot 
business  I  think  you  have  acted  very 
strangely.  If  you  did  not  want  to  take 
the  property  you  should  have  said  so  long 
ago,  and  I  llilnk  now  you  should  come 
down  right  away,  so  we  can  get  the  busi- 
ness In  shape.  I  wish  you  would  let  me 
know  what  day  yon  will  be  down,  sol 
will  be  sure  to  be  at  home.  When  I  get 
out  of  this  business  I  think  I  will  let  real 
estate  deals  strictly  alone  hereafter. 
Please  answer  immediately  as  to  the  mat- 
ter, and  oblige  J.  M.  Ali.en,  Agt.* 

"  (5)  That  Irom  the  10th  day  of  March, 
1887.  up  to  and  until  .Tnly26.18S7,sa1d  J.M. 
Allen,  at  several  different  times,  saw  said 
Charles  J.  Rosa  in  the  city  ol  Leaven- 
worth, Kansas,  and  at  such  times  urged 
him  to  go  ou  and  complete  the  purchase 
of  said  lots,  and  at  several  times  before 
the  institution  of  this  suit  tendered  him 
the  aforesaid  warranty  deed  herein  re- 
ferred to,  executed  by  the  plaintiff  and  her 
husband,  on  the  26th  day  of  March,  1887, 
and  demanded  as  condition?  of  the  de- 
livery of  said  deed  the  payment  of  ¥1,900, 
and  the  execution  of  the  notes  and  mort- 
gage aforesaid,  which  the  defendant  re- 
fused to  do.  Said  Charles  J.  Ross,  at  none 
of  eald  conversations,  niadeany  objections 
to  the  terms  of  said  purchase,  or  to  the 
terms  of  the  notes  and  mortgage  so  made 
tts  aforesaid,  but  claimed  that  he  could 
not  take  said  lots  because' one  John  8o- 
renson  had  gone  back  on  him,  and  would 
not  take  or  pay  for  one-half  of  the  pur- 
chase price  of  said  lots.  That  said 
Charles  J.  Ross  did  not  at  any  of  the  vari- 
ous times  when  the  warranty  deed  was 
tendered  as  aforesaid,  by  said  .T.  M.  Alien, 
make  any  objections  to  the  said  deed,  or 
to  the  said  sale  or  the  terms  thereof;  nor 
did  he  ever  offer  to  perform  the  contract 
upon  his  part.  At  the  tlmeu  said  deed 
was  so  tendered  by  said  J.  M.  Allen,  he 
expected  said  Charles  J.  Ross  to  perform 


said  contract  upon  his  part,  aud  ex- 
pected said  Charles  J.  Ross  to  driver  to 
him  said  notes  and  mortgage  so  prepai*ed 
as  aforesaid.  And  said  Charles  J.  Ross 
never  at  such  times  ottered  to  receive 
said  deed  or  to  pay  the  balance  due,  and 
no  question  was  ever  made  by  said 
Charles  J.Ross  as  to  the  tender  so  made 
by  sold  Allen  until  the  trial  of  this  cause. 
And  that  said  plaintll?,  on  the  trial  of 
this  caase,  brought  said  deed  into  court 
for  said  defendant,  and  again  tendered 
the  same  to  said  Ross,  and  demanded  a 
performance  of  said  contract  upon  his 
part,  according  to  the  terms  thereof. 
And  the  court  finds  that  on  July  19, 188", 
there  was  due  to  the  plalntitt  fnun 
Charles  J.Ross  theenm  of  *S,900,as  part  of 
the  purchase  price  of  said  lots,  and  that 
the  balance  of  the  purchase  price  of  said 
lots,  to-wlt,  $4,000,  became  due  and  pay- 
able on  or  before  tlie  19th  day  of  July,  A. 
D.  1889,  with  8  per  cent.perannum  interest 
thereon.  And thecourtfindsthattherental 
value  of  said  premises  up  to  this  date,  and 
chargeable  to  and  against  this  plaintiff. 
Is  the  sum  of  9300,  and  that  said  sum 
should  be  deducted  from  the  said  93.900, 
leavlnfr  due  the  sum  of  f8,600,  with  7  per 
cent,  per  annum  interest  from  July  19, 
1887,  until  paid." 

"conclusion  of  law. 

"And.asconcluslun  of  lawfrom  the  fore- 
going facts,  the  court  finds  that  the  agree- 
ment to  purchase  the  said  lots  2S  and  24, 
in  block  74,  In  Leavenworth  city  proper.  In 
Leavenworth  county,  Kansas,  heretofore 
made  by  and  between  the  plaintiff  and  de- 
fendant, should  be  specifically  enforced, 
and  that  judgment  should  be  entei-ed  ac- 
cordingly. " 

Judgment  was  given  In  favor  of  the 
plaiutilf— J*7rst,  that  she  should  recover 
from  Boss  the  sum  of  f3,795,  with  in- 
terest thereon  from  the  rendition  of  the 
judgment  until  paid,  at  the  rate  of  7  per 
cent,  per  annum, together  with  costs;  sec- 
ond, that  Ross  should  execute  and  deliver 
his  proralSHory  note  In  writing  to  the 
plaintiff  tor  the  sum  of  94,000.  payal)le  on 
or  before  July  19, 1889,  at  the  option  of  the 
defendant,  with  8  per  cent,  per  annum  in- 
terest from  July  19.1887,  until  paid.  It 
was  further  ordered  and  adjudged  that 
Ross  should  execute,  acknowledge,  and 
deliver  to  the  pialntiff  a  mortgage  deed 
upon  the  lots  within  ten  daya  of  Judg- 
ment, and,  in  case  of  his  failure  to  do  so, 
the  judgment  should  stand  as  a  mortgage 
lien  upon  the  prerolses.  And  it  was  fur- 
ther oi'dered  that  the  deed  mentioned  in 
the  findings  of  fact  should  be  delivered 
to  the  clerk  of  the  court  to  be  by  him  de- 
livered to  the  defendant  upon  payment  of 
the  said  snm  of  $3.79r),  with  Interest  and 
costs,  and  the  delivery  to  him  for  the  use 
and  bencht  of  the  plaintiff  of  the  note  and 
mortgage  herein  mentioned.  Russ  ex- 
cepted to  the  findings  and  judgment,  and 
brings  the  case  here  for  review. 

Wa^A'^fler,  Mania  &  Orr  aud  J.  W.  Co- 
barn;  for  plainttn  in  error.  Laden  BHkert 
tor  defendant  in  error. 

Johnston,  J.,  (after  statlofir  the  facts  as 
above.)  The  defense  made  against  a  spe- 
cific performance  Is  that  the  memuran- 
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dum  or  evidence  of  the  contract  of  sale 
is  insnfflclent  within  the  statute  of  frauds. 
Under  the  statute  no  action  can  be 
brought  to  charge  a  party  upon  a  con- 
tract for  the  sale  of  land  tinlesB  the  agree- 
ment upon  whl<3i  the  action  la  brouc^t, 
or  Bome  note  or  memorandum  thereof, 
shaH  be  in  writing  and  signed  by  the  party 
nought  to  be  charged,  or  by  hia  or  her 
agent  lawfully  authorized.-  Gen.  St.  1889, 
par.3166.  The  only  meuinrandumofagree- 
ment  set  np  In  the  petition  as  a  basis  for 
plaintiff's  action  Is  the  following :  "Leav- 
enworth, March  19,  1S87.  Becelved  one 
hundred  dollars  of  Mrs.  D.  Bylngton.  a/c 
Chas.  J.  Rosa,  to  apply  on  payment  of 
eight  thousand  dollars  (J8.000)  for  prop- 
erty number  617  and  619  Delaware  street, 
block  74,  city  proper;  two  thousand  to 
be  paid  when  abstract  and  title  Is  fur- 
nished, two  thousand  In  ninety  days,  and 
balance  two  years,  with  Interest  at  s%; 
abstract  to  be  furnished  within  30  days. 
J.  M.  Allbn,  Agent."  RuBscontends  that 
thiH  receipt  or  memorandum  is  defective 
in  many  respects,  and  wholly  insufficient 
as  a  basis  for  the  action:  (1)  It  Is  not 
signed  by  the  party  sought  to  be  charged, 
nor  by  any  other  person  lawfully  author- 
Ixed  for  bim.  (2)  No  vendor  is  named  in 
the  receipt  relied  on.  While  signed  by  J. 
M.  Allen,  agent,  yet  the  Identity  of  the  per- 
son for  whom  Allen  was  acting  cannot  be 
ascertained  from  the  memorandum.  (3) 
The  writing  does  not  describe  Ross  as  a 
vendee  or  purchaser.  (4)  The  memoran- 
dum does  not  upon  its  lace  import  an 
agreemtmt  or  contract  for  the  sale  of  apy 
property.  It  is  a  mere  receipt  for  money, 
and  a  memorandum  of  another  payment 
to  be  made  by  Installments,  upon  some 
property  mentioned  therein.  (5)  The  writ- 
ing does  not  describe  lots  23  and  24  in 
block  74  In  Leavenworth,  nor  any  other 
real  estate,  but  only  refers  to  street  num- 
bers In  some  city  not  named.  (6)  It  does 
not  definitely  appear  from  the  writing 
when,  where,  or  how  the  InstallmentR 
were  to  be  paid,  nor  what  installments 
should  bear  Interest,  nor  what  was  theen- 
tire  purchase  price,  and  there  Is  no  men- 
tion of  any  promissory  note  or  mortgage, 
both  of  which  the  court  required  the  de- 
fendant below  to  give.  Under  the  decis- 
ions of  this  court,  we  think  the  memoran- 
dum relied  on  Is  clearly  insufflclent.  It 
does  not  contain  the  essential  elements  of 
»  contract  which  can  be  specifically  en- 
forced. To  be  sufficient,  the  memoran- 
dum or  writing  should  designate  the  par- 
ties to  the  contract,  give  a  sufficiently 
clear  description  ot  the  property  so  that  It 
can  be  Identified;  the  price  to  be  paid  or 
other  consideration  to  be  given,  togotlier 
with  the  terms  and  condition,  should  be 
stated ;  and  the  party  to  be  charged,  or 
his  agent,  must  have  signed  the  memoran- 
dum or  writings.  "While  the  form  ol  the 
memorandum  is  not  material,  It  must 
state  the  contract  with  reasonable  cer- 
tainty, so  that  the  substance  can  be  made 
to  appear  and  be  understood  from  the 
writing  Itself,  or  by  direct  reference  to 
some  extrinsic  Instrument  or  writing, 
without  having  recourse  to  parol  proof." 
Held  v.  KenwortUy,  25  Kan.  701.  The 
writing  is  obviously  vague  aud  indefinite. 


both  with  respect  to  the  parties  and  the 
character  and  description  of  the  property 
sold.  Who  was  the  vendor?  For  whom 
-was  J.  M.  Allen  actfi^?  Was  he  the 
agent  of  Bylugton,  Boss,  or  some  un- 
named person?  Would  not  any  one  infer, 
looking  at  the  memorandum  alone,  that 
Byington  and  Boss  were  the  parties  to 
the  transaction,  and  that  Allen  was  the 
agent  of  the  latter?  It  Is  conceded,  how- 
ever, that  Allen  was  not  the  agent  of 
Boss;  and,  if  the  writing  had  been  signed 
by  Ross,  probably  tbe  agency  of  Allen 
might  have  been  shown  by  parol  testi- 
mony, although  the  principal's  name  was 
not  disclosed  by  any  writing.  While  both 
parties  need  not  sign  the  writing  or  writ- 
ings, they  must  in  some  wa.T  show  who 
are  the  parties  to  the  contract.  "The  con- 
tract necessarily  embraces  two  parties, 
each  contracting  with  n^rence  to  thef  real 
estate,  either  ot  whom  maybecharged  upon 
the  contract,  If  the  contract  or  some  note 
or  memorandum  thereof  Is  reduced  to  writ- 
ing and  signed  by  such  party,  but  neither 
of  whom  can  be  charged,  unless  the  con- 
tractor soraenoteormemorandum  thereof 
Is  reduced  to  writing  and  signed  by  the 
party  to  be  charged.  The  contract,  note, 
or  memorandum  must  In  all  cases  be  in 
writing.  It  must  In  all  cases  be  signed 
by  one  of  the  parties,  and  must  In  all 
cases  be  signed  by  tbe  party  who  is  event- 
ually to  be  charged  upon  It."  Becker  v. 
Ma8(m,  30  Kan.  701,  2  Pac.  Bep.  850;  Graf- 
ton V.  Cummings,  99  U.  S.  100.  The  memo- 
randum Is  not  signed  by  Boss,  nor  by  any 
one  for  falm,  and  the  omission  of  this  es- 
sential is  ot  itself  sufficient  to  dt-fent  the 
maintenance  ot  the  action.  Then,  again, 
the  property  is  not  described  with  suffi- 
cient certainty.  It  is  true  that  an  abso- 
lutely accurate  description  of  theproperty 
is  not  required,  but  the  property  should 
be  so  explicitly  described  that  it  will  be 
susceptible  of  Identification  by  reference 
to  other  writings  and  facta  which  may  be 
shown  to  the  court.  If  the  designation  is 
so  definite  that  the  description  given  In 
the  memorandum  can,  with  the  aid  of  ex- 
trinsic evidence,  be  applied  to  the  exact 
property  intended  to  be  sold,  It  is  enough. 
HoUls  v.  Burgess.  37  Kan. 494. 15  Pac.  Rep. 
53(1.  In  this  case,  however,  the  memordn- 
dnm  does  not  show  that  the  property  Is 
located  In  any  state,  county,  or  city. 
The  memorandum  itself  is  dated  at  Leav- 
enworth, and  the  property  la  described 
as  being  on  Delaware  street  of  some  "city 
proper."  If  the  name  otthe  owner  orven- 
dor  had  been  given,  it  would  have  aided 
In  the  identification  of  theproperty;  but 
her  name  nowhere  appears  in  the  writ- 
ing. Then,  ugnln,  there  Is  no  certainty 
upou  the  face  of  the  writing  whether  the 
property  sold  was  real  or  personal.  Only 
street  numbers  are  mentioned,  and  it  now 
appears  that  those  are  not  the  ones  by 
which  the  real  estate  in  question  is  de- 
scribed. The  property  Is  not  described  as 
lands,  lota,  or  real  estate,  and  the  street 
numbers  may  be  attached  to  buildings 
which  may  or  may  not  be  a  part  of  the 
real  estate.  The  writing  Is  vague  and  un- 
certain with  respect  to  the  terms  and  ctin- 
ditlons  of  tbe  contract,  and  nothing  ap- 
peal's therein  with  reference  to  the  prom- 
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iBSory  note  and  mortgage  required,  or 
to  any  other  security  for  the  deferred 
payments.  Although  no  other  writing 
than  tbe  one  set  out  wan  mentioned  in 
the  pleadings,  tlie  plaintiff  below  intro- 
duced in  evidence  and  reltee  tosonieexteat 
on  certain  correspondence  between  tbe 

garttes.  Tb«  writings  relied  on  should 
nve  been  set  out  In  the  pleadings,  but  we 
have  overlooked  that  objection  and  And 
that  the  correspondence  does  not  recog- 
nize or  supplement  tbe  memorandum 
pleaded,  so  as  to  make  complete  evidence 
of  a  contract  within  tbe  statute.  The 
evidence  of  a  contract  may  be  gathered 
from  several  writings  or  letters,  but  their 
relation  to  each  other  should  appear  upon 
tbelr  faces,  and  cannot  be  established  by 
parol  evidence.  While  tbe  memorandum 
may  consist  of  several  parts,  all  of  tbem 
must  be  either  physically  connected,  or, 
by  direct  reference  made  in  one  to  the 
other,  make  up  tbe  entire  agreement  of  the 
parties.  The  letters  relied  on  to  supply 
the  essential  features  omitted  from  tbe 
memorandum  should  distinctly  recognize 
and  adopt  tbe  contract.  Quite  a  number 
of  tetters  were  written  to  Ross,  but  only 
two  were  written  by  him.  Onewas  thelet- 
ter  of  May  4, 1887,  which  we  think  contains 
no  recognition  or  aiBrmance  ol  the  con- 
tract wtalcb  sopplements  or  aids  the  mem- 
orandum of  March  19, 1887;  and  the  letter 
written  by  him  on  July  16.  l^.ls  an  explicit 
disavowal  of  any  contract  relation,  and 
that  he  has  any  claim  or  interest  in  the 
property  in  controversy.  There  was  no 
part  performance  by  Ross  to  take  the  case 
out  of  the  stature  of  frauds;  and,  taking 
the  memorandum  and  writings  together, 
they  are  insufficient  to  satisfy  the  require- 
ments of  tbe  statute.  No  application  has 
been  made  to  reform  the  contract  so  that 
It  shall  contain  all  tbe  terms  and  condi- 
tions of  sale,  and,  as  it  now  stands,  the 
written  evidence  oi  the  contract  is  indefi- 
nite, uncertain,  and  lusufficlent  to  sustain 
un  action  forspeclflcperformance.  Reldv. 
Kenwortby,  25  Kan.  701;  Becker  t.  Ma- 
son, 80  Kan.  701.  2  Pac.  Rep.  8.^0;  Fry  v. 
Piatt,  32  Kan.  62,  8  Pac.  Rep.  781  :  Brun- 
dlge  V.  Blair.  43  Kan.  864.23  Pac.  Rep.  482; 
Sherburne  v.  Shaw,  1  N.  H.  157;  Bailey  v. 
Ogden.  8  Johns.  399:  Sblpman-  v.  Camp- 
bell, 44  N.W.  Rep.  171:  Nichols  v.  John- 
son. 10  Conn.  192;  Fry,  Spec.  Pert.  345. ' 
The  Judgment  of  the  district  coart  will  bu 
reversed,  and  the  cause  remanded,  with 
instructions  to  enter  Judgment  upon  the 
B|)eclai  findings  in  favor  of  tbe  plaintiff  In 
error.   All  the  justices  concurring. 


(46  Kan.  im   

BOLMBEKO  V.  JOBNSON. 

(Supreme  Court  of  Kanacu.  Jan.  10, 1891.) 
Vbitdob  and  Vendee— Istosotion  or  Waste. 
Where  J.,  by  written  contract,  purchases 
a  tract  of  land  of  H. ,  and  pays  a  portion  of  the 
purchase  money  down,  ana,  by  the  terms  of  the 
contract,  H.  is  to  remain  in  possession  and  have 
the  Qse  of  the  land  during  a  period  of  five  years, 
for  the  taxes,  care,  and  improvements  put  there- 
on by  him  in  the  mean  time,  J.  is  entitled  to  an 
injunction  to  restrain  H,  from  committing  waste 
on  said  land,  by  quarrying  and  removing  there- 
Aram  rook,  or  removing  therefrom  trees,  except 
nursery  stock. 

(SyUabu*  by  Strang,  C.) 


Commissioners*  decision.  Error  from 
district  court,  Wilson  county ;  L.  Stili^ 
WELL,  Judge. 

HudBoa  &  Reed,  J.  B.  F,  C&tea,  and 
George  P.  UbI,  for  plaintiff  In  error.  8. 
S.  Kirkpatrlck,  for  defendant  in  error. 

Strang,  C.  This  was  an  Injunction  pro- 

ceeding  begun  in  the  district  court  of  Wil- 
son county  by  the  defendant  to  enjoin  tbe 
plaintiff  from  committing  waste  upon  the 
land  described  in  thepetition.  Thedefend- 
ant  answered:  (1)  A.  general  denial.  (2) 
Defendant  alleges  ownership  of  the  land 
in  fee,  and  peaceable  possession  thereof, 
(tt)  Denies  the  execution  ol  the  contract 
under  which  tbe  plaintiff  claims  to  be  the 
equitable  owner  of  tbe  land.  (4)  Alleges 
tbe  piaintlR's  claim  is  a  cloud  upon  his 
title,  and  asks  to  have  title  to  the  laud 
quieted  In  him.  The  plaintiff  below  re- 
plied by  genera)  denial.  The  court  di- 
rected a  Jury  to  be  impaneled,  and  submit- 
ted to  them  the  following  question:  "Did 
the  defendantexecute  the  written  contract 
of  which  a  copy  Is  attached  to  the  plain- 
tiff's petition  marked  A?  Answer.  Yes." 
The  court  also  permitted  tbe  parties  to 
submit  the  following  questioustothejury. 
By  the  plaintiff:  "Question.  Did  the  de< 
tendant  sign  his  name  to  tbe  contract,  the 
Base  of  this  oction?  Answer.  Yes.  Q. 
Did  the  defendant  sign  his  name  to  the 
promissory  note  for  $1,000  offered  In  evi- 
dence? A.  Yes."  By  the  defendant: 
''Question.  Did  Mrs.  Johnson  pay  Hohn- 
berganything  for  the  contractsued  upon? 
Answer.  Yes.  Q.  If  she  paid  him  any- 
thing on  the  contract,  what  did  she  pny 
bimin?  A.  In  notes.  Q.  How  much  did 
she  pay  him  for  the  contract  in  contro- 
versy,-if  she  paid  him  anything?  A.  f2,- 
850.  Q.  Was  Holmberg  indebted  to  Mrs. 
Johnson  at  the  time  this  [contract]  pur- 
ports to  have  been  executed,  vi^.,  Decem- 
ber 8. 1884?  A.  Yes.  Q.  If  the  answer  to 
the  above  question  is  In  the  affirmative, 
how  much  was  he  Indebted  to  her  at  that 
time?  A.  «2,850.  Q.  Did  Holmberg  re- 
ceive any  consideration  for  the  contract 
sued  on?  A.  Yes."  The  Uelendant  moved 
to  set  aside  the  findings  of  the  jury,  and 
for  a  new  tilal.  Motion  overruled,  and 
judgment  perpetually  enjoining  the  de- 
fendant from  committing  the  waste  com- 
plained of.  and  for  costs,  entered. 

The  plaintiff  In  tbts  court  says  the  peti- 
tion does  not  state  a  cause  of  action,  be- 
canse  it  does  not  aver  the  insolvency  of 
the  defendant.  This  court  Bays,  in  Sn,>  • 
der  V.  Hopkins.  31  Kan.  557.  J'.  Pac.  Rep. 
367:  "Doubtless  injunction  will  lie  at  tlie 
instance  ol  the  owner  to  restrain  the  cut- 
ting of  timber,  quan'ylng  of  rock,  mineral, 
or  any  other  act  which  Is  in  ttie  nature  of 
waste, "  and  cites  Iron  ('o.  v.  Reymert,  4.5 
N.  Y.  703,  and  Wilson  v.  Mineral  Point,  89 
Wis.  160.  We  think  the  authorities  ap- 
prove of  the  allowance  of  Injunctions  tn 
restrain  waste,  as  distinguished  from  mere 
trespasB.  High,  Inj.  §§  419-457.  So  far  as 
the  second  complaint  Is  concerned,  we 
think  the  jilalntlff  misapprehended  the 
language  of  the  amended  petition.  It 
does  not  read  as  the  plaintiff  seems  to 
think  in  his  brief  It  does.  The  plaintiff 
does  not,  in  this  proceeding,  ask  for  upe* 
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cfflc  performance.  This  Btatement  dis- 
poBeB  of  the  third  complaint.  In  tbe 
fourth  complaint,  plaintiff  avers  that  the 
court  erred  in  permitting  the  defendant  in 
error  to  offer  evidence  of  the  genuineness  of 
the  Hignatureof  Uolmberg  to  other  papers 
than  the  contract Bued  on.  It  is  theeetab- 
Ilsbedlawot  this  state,  and  many  other 
Rtates  of  this  country,  to  permit  proof  of 
thesenainenees  of  a  disputed  signature  by 
comparison  with  other  sign  a  tu  res,  on  other 
instruments  in  writing,  admitted  or  proved 
to  be  genuine.  Macoraber  t.  Scott,  10 
Kan.  335;  Joseph  v.  Bunk,  17  Kan.  2E6; 
Ort  V.  Fowler,  31  Kan.  478,  2  Pac.  Rep. 
6S0:  Woodman  v.  Dana,  52  Me.  9;  State 
V.  HastingB,  53  N.  H.  452;  State  v.  Ward, 
39  Vt.  2i{5;  Tyler  v.  Todd,  36  Conn.  218; 
Koons  V.  State,  36  Ohio  St.  195;  Rhodes  v. 
Sexton,  33  Iowa,  540.  Plaintilf  also  says 
the  court  erred  in  excluding  the  expert  tes- 
timony of  Dr.  WiUits,  as  to  tbe  sickness  of 
Holmberg,  and  its  effect  upon  his  mind. 
As  tbe  sickness  of  Holmberg  occurred  a 
considerable  time  after  the  execution  of 
thecontract  in  question,  it  could  hardly 
throw  any  light  upon  its  execution ;  and, 
besides,  there  waB  nothing  in  the  plead- 
ings justifying  an  attempt  to  avoid  the 
contract  upon  any  such  ground.  The 
sixth  and  seventh  grounds  of  complaint 
relate  to  the  action  ot  the  court  In  refusing 
to  open  the  case,  and  hear  further  evi- 
dence, three  daj'S  after  it  was  tried.  The 
opening  of  a  case  by  the  court  for  the  pur- 
pose of  hearing  further  testimony  is  a 
matter  lodged  in  tbe  discretion  of  the 
trial  court,  and  this  court  cannot  reverse 
the  action  of  the  court  in  refusing  to  open 
a  case  for  such  purpose,  unless  satisfied 
that  the  trial  court  has  abused  Its  discre- 
tion. We  cannot  say  the  trial  court 
abused  its  fliscretion  in  refusing  to  open 
a  case  three  days  after  the  trial  thereof 
had  closed.  It  is  recommended  that  the 
Judgment  of  the  district  court  be  affirmed. 

Per  Curiam.  It  is  so  ordered;  all  tbe 
Jnstires  concurring. 


(45  Kao.  ISi) 

Chicauo,  K.  &  W,  R.  Co.  V.  Hutchinson. 
(Supreme  Coun  of  Kansas.  Jan.  10,  1801.) 
Railroad  Companies— Faii-orb  to  Constbuct 

CiTTI^-GtlAiiDS. 

A  railroad  company  cAuoot  escape  Ax)m  lia- 
bili^forits  failure  to  perform  tho  statutory  duty 
to  malce  pi-opor  oattle-gaards  oa  its  road,  when 
it  enters  or  wh(;n  it  leaves  improved  or  fenced 
land,  on  the  pi'ouail  that  a  contractor  gradinj?  tbe 
ruad  or  laying  track  thereon  neglected  to  put  up 
proper  guards. 

{Syllubm  fyy  the  Court.) 

Eri-or  from  district  court,  Wilson  coun- 
ty ;  L.  Stillwell,  Judge. 

George  R.  Peck,  A.  A,  Hard,  and  Robert 
Danlap,  for  plaintiff  In  error.  J.  TV.  Sutb- 
eriund,  for  defendant  in  error. 

HuHTON,  C.  J.  James  Hutchinson 
brouglit  his  action  at^ainst  the  Chicago, 
Kansas  &  WesteiTt  Railroad  Company 
to  recoverdamagea  forfailure  toconstruct 
cattle-guards.  UeclalmeddamageB  to  his 
crops  in  the  sum  of  $50,  and  for  tim-.'  and 
labor  in  guarding  bis  premises,  $125.  The 
Jury  returneda  verdict  In  favor  of  Iheplala- 


tiff  and  against  the  railroad  company  for 
^fi5.  J  udgment  was  entered  thereon.  The 
railroad  company  excepted,  and  brings 
the  case  here.  From  the  evidence  adduced 
at  the  trial,  it  appears  that  in  1886  tbe 
railroad  company  constructed  a  line  of 
railroad  through  Wilson  county,  and 
across  the  premises  ol  Hutcbinson;  that 
upon  some  portion  ot  the  road,  ond  in- 
cluding the  track  across  the  landofHutch- 
inson,  thecompany  let  to  some  person  the 
contract  to  do  the  grading  of  the  road- 
bed, and  to  some  other  person  tbe  con- 
tract to  lay  the  track;  that  the  track  was 
laid  across  the  land  on  the  19tli  day  of 
July,  1886;  that  at  that  time  the  track- 
layers and  graders  moved  on  west,  and 
were  not  there  any  more;  that  up  to  that 
time  no  damage  was  claimed;  that  con- 
struction trains  commenced  running  on 
the  road  and  across  the  land  as  soon  as 
the  track  was  laid,  but  no  passenger  trains 
were  run  until  October  2, 1886.  At  that 
time  the  railroad  company  took  fall  charge 
and  poBsepsion  of  the  road.'  It  Is  claimed 
that  the  trial  court  erred  in  Instructing 
the  jury  as  follows:  "As  regards  the  right 
of  the  plaintiff  to  recover,  I  will  say  fur- 
ther  tliatit  mnkesno  difference  in  this  case 
whether  the  railroad  in  question  was  con- 
structed by  the  defendant  company  ur  by 
the  construction  company.  **  We  perceive 
no  errorin  thelanguage  used.  Paragraph 
1259,  Gen.  St.  1889,  i-eads:  "  When  any  rail- 
road runs  through  any  Improved  or  fenced 
land,  said  railroad  company  shall  make 
proper  cattle-guards  on  such  railroad 
when  they  enter  and  when  they  leave  socb 
Improved  or  fenced  land. "  We  think  that 
tbe  duty  of  making  proper  cattle-guards 
by  a  railroad  company  when  its  road  en- 
ters, and  when  it  leaves,  any  improveil  or 
fenced  land  on  its  right  of  way,  is  a  duty 
to  the  land-owner  from  the  railroad  com- 
pany, annexed  by  statute  to  the  privileges 
granted  the  corporation,  and  that  the 
failure  to  perform  the  duty  is  not  excused 
by  allegiug  or  proving  the  negligence  of 
a  contractor  grading  the  road,  or  of  a 
contractorlaying  tho  track  upon  the  road. 
Nelson  v.  Railroad  Co.,  26  Vt.  717;  Rail- 
road Co.  v.  Meudor,  50  Tex.  77;  Railroad 
Co.  V.  Austin.  21  Mich.  390 ;  Lowell  v.  Rail- 
road Corp,,  23  Pick.  24.  See.  also.  Rail- 
road Co.  V.  Sharp,  27  Kan.  134;  Railway 
■Co.  V.  Ritz. Kan.  404.  6  Pac.  Rep.  533; 
Railroad  Co.  v.  Morrow,  82  Kan.  217.4 
Pac.  Rep.  87:  Railroad  Co.  v.  Shaft,  33 
Kan.  522.  6  Puc.  Rep.  908;  Railroad  Co.  v. 
Wilson,  2S  Kan.  637;  Railway  Co.  v.  King, 
31  Kan.  500,  3  Pac.  Rep.  371 :  Railway  Co. 
v.  Manson.31  Kan.  .^37,  2  Pac.  Rep.  SOO: 
Railway  Co.  v.  Harris,  28  Kan.  206;  and 
Railroad  Co.  t.  Curl.  Id.  622.  In  Railway 
Co.  v.  Fitzsimmons.  18  Kan.  34;  and  Rail- 
road Co.  V.  Willis, 38  Kan.  330,  16  Pac.  Rep. 
728.no  statutory  duty  cast  upon  a  railroad 
company  was  Involved.  The  judgment 
of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 

  HS  Kan.  UO) 

Chicago,  K.  &  W.  R.  Co.  v.  Wili,et8. 
(Supreme  Court  cf  Kaneaa.  Jan.  10,  1891.) 

TkeSPASS— DaMAOBS— EVIDBNCB— iNSTBtJCTIOIO. 

1.  A  railroad  company  in  constractlng  its 
railroad  upon  its  own  land  went  npoa  adjacent 
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laod  and  made  excavations  to  the  injury  of  the 
omier,  and  he  sued  the  compeoy  therefor,  Etnd 
opon  vie  trial  the  court  instructed  the  jury  that 
the  measure  of  the  ptaiDttfl's  damages  was  the 
difference  in  the  marfiet  value  of  the  land  Imme- 
diately before  the  commission  of  the  Injuries  and 
the  market  value  of  the  land  Immediately  after- 
wards.  Held  not  emw.  ,        ,  ^  , 

2.  In  such  ease,  the  owner's  land  consisted 
of  a  tract  of  six  or  seven  acres,  and  the  ezoava- 
tloQE  covered  only  about  one- fourth  of  an  acre 
thereof.  Held,  neverthelesi,  that  the  owner  had 
the  right  to  recover  for  the  depreolation  in  the 
market  value  of  the  entire  tract. 

8  And,  in  such  case,  the  marbet  value  to  be 
considered  is  the  market  value  of  the  land  for  any 
purpose  fw  which  it  might  be  the  most  advan- 
tageously used,  and  forwhloh  It  would  sell  in  the 
market  for  the  highest  price. 

4.  Held  DO  material  error  was  committed  In 
the  admission  of  evidence. 

6.  The  court  instructed  the  Juct  as  follows: 
■■You  have  the  right  also  to  take  into  oonsldera- 
tion  in  this  case  tmA  knowledge  and  inf  ormatlim 
as  you  may  have  acquired  of  the  plaintiff's  laod 
as  to  the  alleged  Injuries  committed  there,  1^ 
the  personai  examination  of  the  premises,  that 
you  have  been  permitted  to  make  under  the  dl- 
reoUona  of  the  court "  Held,  that  no  error  was 
oommitted  in  giving  this  Instruction. 
(SyUdtma  by  the  Court) 

Error  to  district  coart,  Wilson  connty; 
li.  Sttllwell,  Judge. 

Gmrge  R.  Peek,  A,  A.  Burd»  and  Robert 
Dnnlap,  tor  plaintiff  In  error.  &  S.  Kirk' 
patriae  fur  defendant  In  error. 

Valentine,  J.  This  was  an  action 
brouf^ht  in  the  district  court  of  Wilson 
county  by  J.  B.  WUlets  against  the  Ghl- 
cago.  Kansas  &  Weatem  R^lroad  Com- 

ftany,  to  recover  damages  for  allexed  in- 
urlee  to  real  estate.  The  case  was  tried 
before  the  court  and  a  Jury,  and  the  ]ury 
returned  a  verdict  In  favor  of  the  plaintiff, 
and  against  tbe  defendant,  fur  f 400  dam- 
ages, and  Judgment  was  rendered  accord- 
ingly: and  to  reverse  this  Judgment,  tbe 
defendant,  as  plain  tifl  in  error,  brought  the 
case  to  this  court.  It  appears  that  the 
plaintiff  below,  defendant  In  error,  owned 
about  nine  acres  of  land  adjoining  the  city 
of  Fredoula;  that  he  sold  and  conveyed 
between  two  and  three  acres  of  tbe  same 
to  the  deleujlant  fur  a  right  of  way.  and 
lor  station  purposes;  that  the  ddendant. 
In  conBtmctIng  Its  railroad,  entered  upon 
the  remainder  of  the  plaintiff's  land,  wlth- 
out  Ms  consent,  and  made  excavations 
thereon  from  7  to  10  feet  deep,  and  cai^ 
rled  away  the  earth  to  the  great  Injury  of 
the  land ;  and  for  these  Injuries  the  plain- 
tiff brought  and  prosecuted  this  action. 

The  first  claim  of  error  Is  tJiat  tbe  case 
was  tried  by  the  plaintiff  and  the  conrt 
below  upon  an  erroneous  theory  as  to 
damages.  This  theory  will  be  apparent 
from  the  following  Instruction  given  by 
the  court  to  tbe  Jury,  to-wit:  "The  first 
question  for  yon  to  consider  will  be  the 
measure  ol  plaintiff's  damages,  and  upon 
that  point  yon  are  instructed  that  to  as- 
eertaln  the  damages  to  which  the  plaintiff 
should  be  entitled,  If  any,  you  will  ascer^ 
tain— Filrst,  what  was  a  fair,  reasonable, 
market  value  of  the  plaintiff's  land  before 
the  commission  of  these  alleged  Injuries, 
and  what  was  the  fair  market  value  of  the 
plaintiff's  land  after  the  comrofsston  of 
these  alleged  Injuries,  and  the  difference,  If 
Tt26p.iio.9— 37 


any,  between  these  two  sums  would  be  the 
measure  of  plaintiff's  recovery."  It  Is 
claimed  that  this  instruction  Is  erroneous 
for  the  following  reasons:  Firat,  because 
it  permits  the  plaintiff  to  recover  tor  all 
losses,  past,  present,  and  prospective, 
which  be  had  suffered,  or  might  suffer,  by 
reason  of  the  defendant's  wrongs,  and  not 
merely  for  such  actual  losn  only  as  had  oc- 
corred  prior  to  the  trial;  second,  because 
it  permits  the  plaintiff  to  recover  for  the 
diminished  value  of  the  entire  tract  of  land, 
which  coniMsts  of  six  or  seven  acres,  al- 
thongh,  as  the  defendant  claims,  the  ex- 
cavations covered  only  about  one-fourth 
of  an  acre  of  the  tract.  Involved  In  the 
first  proposition  is  the  claim  that  tbe 
dlmlnisbed  value  of  the  real  estate  injured 
is  no  criterion  at  all  for  the  recovery  of 
damages.  We  think  it  Is,  however.  It 
most  be  remembered  that  this  is  not  an  ac- 
tion merely  tor  Injuries  to  the  plaintiff *s 
possession,  as  the  old  common-law  action 
of  trespass  qnare  claanum  ttegit-waM,h\iX 
It  is  an  action  tor  Injuries  to  the  realty  it- 
self, to  the  Inheritance;  and  damages  tor 
such  Injuries  may  generally.  If  not  always, 
be  estimated  by  considering  the  diminished 
market  value  of  the  land.  They  may. 
however,  be  estimated  in  various  ways, 
generally  at  the  election  ot  tbe  owner  of 
the  land.  In  cases  of  trespass  upon  real 
estate,  where  no  appreclableinjury  occurs, 
only  nominal  damages  can  be  recovered : 
but,  where  the  Injury  is  appreciable  and 
computable,  and  is  done  willfully  and  mali- 
ciously, pnnltive  or  exemplary  damages 
may  be  allowed.  But  neither  of  these 
cases  Is  the  present  case,  and  these  mlef 
do  not  apply.  But  in  all  cases  of  Injuriec 
to  real  eatat«,  including  the  present  case, 
full  compensatory  damages  may  be  recov- 
ered. In  other  words,  the  owner  of  land, 
for  injuries  to  it  by  the  wrongful  acts  of 
another,  may  recover  exact  comprasatlon 
for  his  entire  loss.  In  giving  compen- 
satory damages,  various  rules  for  com- 
puting thesameareadopted  to  correspond 
with  the  different  kinds  of  cases,  and  thr 
manner  In  which  they  are  presented;  but 
generally  they  are  adopted  at  the  election 
of  theowner.  Where  sometbingls  wrong- 
fully taken  from  the  real  estate, the  owner 
may,  It  be  chooses,  maintain  an  action  ol 
replevin  to  recover  it  back;  or  be  may 
maintain  an  action  for  its  value;  or  he 
may  waive  the  tort,  and  recover  for  the 
amount  of  the  benefit  actnally  received 
from  the  thing  taken  by  the  wrong-doer; 
or,  where  tbe  wrong-doer  has  occupied  the 
land  for  some  time,  the  owner  may  waive 
all  other  injuries  or  losses,  and  recover 
merely  for  the  rental  value  of  the  real  es- 
tate while  the  wrong-doer  so  occupied  it; 
or,  where  the  injury  is  of  such  a  nature 
that  the  real  estate  can  be  restored  to  its 
former  condition,  tbe  cost  of  restoring  the 
same  may  be  the  measure  of  the  damages. 
But  in  such  cases  the  restoring  ol  the 
property  to  its  former  condition  can  gen- 
erally only  be  done  with  theconsent  of  the 
owner,  for  the  wrong-doer,  without  the 
consent  of  the  owner,  cannot  be  allowed 
to  re-enter  tbe  premises,  and  thereby  com- 
mit another  and  a  new  trespass  for  the 
purpose  of  restoring  the  property.  Batl- 
way  Co.  T.  Mitalman>17KaD.iBl.  In  cases 
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»  here  the  wrong-doer  has  the  power,  with- 
out coniinittinji^aDjnew  wrong,  to  rentore 
the  property  to  Its  termer  condition,  It 
will  generally  be  presumed  that  he  will  do 
Bo,  and  he  wilt  generally  be  given  an  op- 
portunity to  do  8o;  and,  In  such  eaBea, 
the  owner  will  generally  bo  permitted  to 
recover  only  lor  his  actual  loss  np  to  the 
time  of  the  commencement  of  his  action, 
or.  at  moiit,  only  up  to  the  time  of  the 
trial.  And  In  snch  easen.  In  order  that  full 
and  complete  Justice  may  be  awarded  to 
the  owner,  he  will  be  permitted  to  com- 
mence and  proserute  a  new  action  for  each 
and  every  succeeding  or  recurring  loss  oc- 
casioned by  the  original  injury  until  hiu 
property  Bliall  be  finally  restored  to  Its 
former  condition.  This  Is  i)articularly 
true  where  the  wrong-doer  has  the  right, 
and  the  owner  of  the  land  baa  not  the 
right,  to  restore  the  property  to  Itsformer 
condition  as  where  the  thing  that  caunes 
the  Injury  to  the  owner's  land  is  upon  the 
land  of  anotlier,  and  where  It  only  indi- 
rectly affectH  his  land.  But  In  caaen  like 
the  present  tlie  owner  may  recover  forhis 
entire  loss  In  one  action,  and  only  In  one 
action,  and  he  may  so  recover  the  same  If 
he  chooses,  by  recovering  for  the  deprecia- 
tion In  the  marlcet  value  of  litaland  caused 
hy  the  injuries  thereto  committed  by  the 
wrong-doer.  3  Suth.  Dam.  372-374,  39a- 
394  ;  5  Amer.  &  Eng.  Enc.  Law,  16.  20.  36. 
This  Is,  in  fact,  a  recovery  only  for  the  loss 
occurring  prior  to  the  commencement  of 
the  action,  although  It  may  also  to  some 
extent  have  in  contemplation  the  future. 
The  loss,  as  thus  recovered  for,  is  precisely 
the  toss  which  occurred  at  the  very  time 
at  which  the  injury  was  consunimuted. 
In  many  cases  the  depreciation  In  the  mar- 
ket value  »f  the  land,  and  tlie  cost  of  re- 
storing It  to  Us  former  condition,  would 
be  precisely  equal.  In  the  first  of  the  above 
authorities,  thefollowlnglanguflgeis  used : 
"In  general,  this  dnninge  Is  the  amount 
the  estate  Is  diminished  tiiereby  In  value. " 
Page  3S)3.  In  the  last  autiiority  cited,  the 
following  language  Is  used:  "In  cases  of 
trespass,  the  cause  of  action  is  the  wrong- 
ful act  of  the  defendant,  and  the  injury  re- 
sulting is  merel.v  the  measure  of  the  dam- 
ages. Therefore,  applying  the  ruU  above, 
all  daiuasies  for  a  trespass  must  be  recov- 
ered in  a  single  action."  Page  16.  "In  ac- 
tions for  injury  to  real  property,  where 
the  injury  is  done  to  the  realty  itself,  the 
measure  of  damages  is  the  differenceln  tlio 
value  of  the  land  Liefore  and  after  the  tres- 
pass, or.  In  some  cases,  the  amount  neces- 
sary to  restore  the  property  to  the  condi- 
tion In  which  It  was  before  the  trespass 
was  committed.**  Page  36.  Also,  In  all 
cases  where  damages  may  be  recovered 
for  the  depreciation  in  the  marltet  value 
of  real  estate  caused  by  Injuries  thereto, 
the  owner  mayrecoverfor  the  depreciation 
In  the  market  value  of  the  entire  tract,  al- 
though the  injury  may,  In  fact,  be  directly 
only  to  a  portion  of  the  tract.  See  the 
above  authorities,  and  also  the  following: 
Railroad  Co.  v.  Merrill,  25  Kan.  421 ;  Com- 
miBsioners  v,  Lahore,  37  Kan.  4S0,  15  Pac. 
Rep.  577;  Railroad  Co.  v.  AnilrP!W8,41  Kan. 
370.  379,  21  Pac.  Rep.  276;  Railroad  Co.  v. 
McAuIiff,  43  Kan.  186,  23  Pac.  Rep.  102. 
The  plainttif  alsoln  this  caaeshawed  the 


exact  location  of  his  land,  how  it  was  8lt> 
uated  with  respect  to  the  city  of  Ffedouia, 
and  its  streets,  and  the  railroad,  etc.,  and 
tor  what  purpoHes  It  might  be' used:  and 
the  Jury  were  also  permitted  to  see  It. 
We  do  not  think  that  there  was  any  error 
In  this;  for,  when  the  question  of  the  value 
of  real  cutate  is  in  Issue,  the  owner  is  en- 
titled to  siiow  Its  market  value  for  any 
purposefor  which  It  might  be  the  most  ad- 
vantageously used,  and  for  which  It  would 
sell  in  the  market  tor  the  highest  price. 
King  V.  Railway  Co.,  20  N.  W.  Rep.  135; 
Commissioners  v.  Lahore,  37  Kan.  4S0, 
4S4,  485,  15  Pac.  Rep.  577;  Cohen  v.  Rail- 
road Co.,  34  Kan.  1(M,  8  Pac.  Rep.  138. 
and  cases  there  cited;  Commissioners  v. 
Hogan,  39  Kan.  600,  IS  Pac.Rep.GU;  Rail- 
road Co.  V.  Ehret.  41  Kan.  24,  25,  20  Pac 
liep.  538.  The  question  to  beconsldered  ic 
really  what  was  the  property  worth  im- 
mediately before  tlie  injury,  if  used  for  tlic 
purposefor  which  it  could  be  tliemost  ad- 
vantogeously  UBfd.nnd  what  wasit  worf'i 
In  the  same  cnndltion  ext-eptfor  the  injury 
immediately  afterwards  if  It  were  used  tor 
the  purpose  for  which  it  could  be  the  most 
advantageously  used? 

It  Is  ulso  claimed  that  the  court  below 
erred  in  permitting  oral  testimony  to  be 
Introduced  tending  to  contradict  the  effect 
of  tiie  deed  executed  Ity  the  plaintiff  tu  the 
defendant.  The  pinlntiff'a  counsel,  how- 
ever, stated  at  the  time  it  was  introduce*! 
that  It  waa  not  lntro<luced  tor  that  pur- 
pose, and  the  court  did  not  permit  It  to 
goto  the  Jury  for  that  purpose;  and  tht 
court  afterwards  Instructed  the  Jury  thai 
It  could  not  be  usertfor  that  purpose.  Tbi- 
real  object  of  the  testimony  seems  to  haw 
been  to  show  that  the  trespass  was  com- 
mitted willfully  and  malicIou«ly:  hut,  as 
no  exemplary  damages  were  allowed,  ii 
really  answered  no  purpose. 

It  la  alao  claimed  that  the  coart  be- 
low erred  In  giving  the  following  Jn- 
structitm:  "You  have  the  right  also 
to  take  Into  consideration  In  this  cast 
such  knowledge  and  Informatlun  as  yon 
may  have  acquired  of  the  plaintiff's  land 
as  to  the  alleged  Injaries  committed 
there,  by  the  personal  examination  of 
the  premlswi,  that  you  have  been  per- 
mitted to  mnke  under  the  directlonsof  the 
court."  Under  the  decision  of  this  court 
In  the  case  of  City  of  Topeka  v.  Martlneau, 
42  Kan.  387.  22  Pnc.  Rep.  419,  this  inatruc- 
tiou  was  not  erroneous.  We  do  not  think 
that  any  material  error  was  committed 
in  thia  caae,  and  therefore  the  judgment  ol 
the  court  below  wilt  be  affirmed.  All  the 
Juatlcea  concurring. 


  »  (4S  Kin.  2S) 

Habtbt  et  Ml.  V.  Kan-sab.  N.  ft  D.  |tT.  Co. 

{Supreme  Court  c(f  Kansas.   Jan.  10,  18fll.) 
Eminent  Domun  —  IsjmtCTiOK  or  PROCBBonfos. 

Where  an  owner  of  land  estered  into  a 
written  contract  with  a  railway  company  to 
grant,  and  finally  to  oonvey,  to  tbe  railway  eom- 
pany  a  right  of  waiy  across  the  owner's  land, 
upon  the  condition  that  the  railway  oompan; 
should  conslruct  and  maintain  upon  the  land  a 
passenger  depot,  with  proper  side  tracks  and 
stock-yards  suIBcieat  to  do  the  business  there 
oflored,  and  permitted  the  railway  company  to 
take  the  immediate  poaaesaion  ot  such  ngfat  of 
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way  under  sadb  oontract,  and  to  constraot  there- 
on Its  railway,  and  the  railwt^  company  did  con- 
stmct  thereon  its  railway  and  a  side  track  and 
a  pasaei^r  depot  and  stock-yards,  but  the 
owner  of  the  land  and  the  railway  company  hon- 
estly differed  in  opinion  as  to  whether  the  cgm- 
pany  bad  fulfilled  all  tbe  conditions  of  the  con- 
tract, and  the  owner  of  the  land  then  instituted 
condemnation  proceedings,  under  tbe  statutes, 
for  damages,  and  the  railway  company  then  com- 
menced an  action  to  perpetually  enjoin  the  owner 
from  proaecuting  his  omdemnatlon  jprooeedingi, 
and  the  court  granted,  a  temMrary  injunction  to 
restzBln  suuh  owner  from  so  pAsecuting  bis  said 
proceedings  until  the  iDjunctlon  case  should  be 
finally  heard  and  determined  upon  Its  merits, 
held  not  error. 

(SyUabua  try  the  Court.) 

Error  from  dlBtrlct  court,  Anderson 
coanty;  A.  W.  Benhon,  Judge. 

A.  A.  Barria^  for  plaintiffs  In  error.  W, 
A.  JobnsOD,  for  defendant  In  error. 

Yai.entinb,  J.  The  Kansas,  Nebraslia 
&  Dakota  Railway  Compaoy  commenced 
its  action,  in  the  dfatrict  court  of  Ander- 
son county,  to  perpetually  enjoin  tbe  de- 
fendants, J.  T.  Harv^  and  George  E. 
Harvey  and  another,  from  prosecuting 
certain  condemnation  proceedings  already 
instituted  by  them,  and  pending  in  that 
court.  A  temporary  Injunction  was  also 
prayed  for,  and  the  question  whether  a 
temporary  Injunction  should  be  allowed 
or  not  was  beard  before  the  court,  and 
the  temporary  Injunctioo  was  granted, 
restraining  the  Har^eyn  from  further 
prosecQting  their  condemnation  proceed- 
ings until  the  final  hearing  In  tbe  Injunc- 
tion case  should  he  had;  and,  to  reverse 
this  order  of  the  district  court  granting 
the  temporary  Injunction,  the  Harveys,  as 
plaintiffs  In  error,  bring  tbe  case  to  this 
court. 

It  appeara  that  prior  to  the  construc- 
tion of  the  railway,  and  on  April  8, 1886, 
the  Harveys.  for  the  consideration  of  one 
dollar  and  other  benefits,  entered  into  a 
written  conti-act  with  the  railway  compa- 
ny to  grant,  and  finally  to  convey,  to  it,  by 
a  proper  deed,  the  right  of  way  across 
their  land;  and  they  permitted  the  rail- 
way company  to  take  the  immediate  pos- 
session of  such  right  of  way  under  such 
contract,  and  to  construct  thereon  Its  rail- 
way. This  contract  contains  the  follow- 
ing clause:  "The  condition  upon  which 
said  right  of  way  la  granted  is  that  the 
railway  company  shall  erect  and  main- 
tain a  passenger  depot,  with  proper  side 
tracks  and  stock-yards,  sufficient  to  do 
tbe  business  there  ottered,  at  a  point  on 
the  east  half  of  the  north-west  quarter 
of  17,  22,  21. in  Anderson  county,  Kansas." 
The  record  shows  that  the  second  word 
In  the  above  clause  is  **conditton; "  but  it 
seems  to  be  admitted  by  the  partfeu  that 
the  word  Id  the  contract  itself  is  "  con- 
sideration."  It  seems  to  be  admitted  by 
the  parties  that  the  railway  company 
baa  constructed  Its  railway  across  tbe 
defendants' land,  and  that  it  has  erected 
and  Is  maintaining  a  passenger  depot  and 
a  aide  track  and  stock-yards;  but  the 
Harveys  claim  that  they  are  not  sufficient 
lor  the  business  offered  at  that  point; 
and  that  they  have  not  been  continuously 
maintained;  and  indeed  that  the  extra 


track  there  constructed  is  not  a  *'slde 
track"  at  all,  bnt  Is  merely  a  "spar 
track ; "  and  this  for  tbe  reason  that  It  Is 
connected  with  the  main  trac.k  only  at 
one  end.  It  Is  between  three'  and  four 
hundred  feet  long.  The  railway  com- 
pany, however,  clalras  that  It  haa  sub- 
stantially, at  least,  if  not  fully  and  com- 
pletely, compiled  with  all  tbe  conditions 
of  the  contract.  It  would  seem,  under 
such  circumstances,  that  condemnation 
proceedings  under  the  statntea  would 
hardly  be  the  proper  remedy.  Railway 
Co.  V.  Hopkins,  18  Kan.  494.  In  such 
proceedings,  tbe  Harveys  would  recover 
damages  precisely  the  same  as  thougti  no 
contract  had  evsr  been  entered  into  be- 
tween the  parties,  and  as  though  no  side 
track  or  depot  or  stock-yards  bad  ever 
been  constructed  or  maintained.  This 
would  seem  wrong.  Must  the  company 
lose  all?  If  the  Harveys  can  maintain  or- 
dinary condemnation  proceedings,  they 
would  have  the  right,  if  they  should  so 
choose,  to  maintain  an  action  In  tbe  nat- 
ure of  ejectment  to  evict  the  railway  com- 
pany entirely  from  their  premises.  Would 
this  be  right?  It  would  seem  that  a 
more  proper  remedy  for  tbe  Harveys,  If 
they  think  that  the  railway  company 
has  not  fully  performed  Its  part  of  tbe  con- 
tract, would  be  to  commence  an  action 
to  compel  the  company  to  so  perform,  or 
to  commence  an  action  tor  damages  tor 
its  failure  to  perform,  or  to  commence 
an  action  to  have  a  forfeiture 'declared. 
In  an  ordinary  action  for  damages,  tlie 
Harveys  could  recover  exact  compensa- 
tion for  all  the  losses  which  they  may 
have  sustained  by  reason  of  any  non-tul- 
fiilment  on  the  part  of  the  railway  com- 
pany of  any  of  tbe  provisions  of  the  con- 
tract which  the  railway  company  should 
perform.  This  would  seem  to  be  juet; 
while,  If  they  are  permitted  to  maintain 
their  condemnation  proceedings,  and  to 
obtain  full  conipeiiaation,  as  though  no 
depot  or  side  track  or  atock-yards  had 
ever  been  conatructed  or  maintained,  It 
would  aeem  to  permit  them  to  do  a  great 
Injuatice  to  the  railway  company.  But 
we  Shalt  not  decide  this  case  upon  its  mer^ 
Its.  as  It  haa  not  been  brought  to  this 
couit  in  such  a  condition  that  we  can  do 
so.  The  only  question  for  us  now  to  con- 
sider is  whether  the  temporary  injunc- 
tion was  properly  granted  or  not.  It 
was  granted  to  remain  in  force  only  until 
tbe  case  should  be  finally  heard  and  de- 
termined upon  Its  merits  In  tbe  district 
court;  and  we  tbink  It  was  properly 
granted.  There  seems  to  have  been  an 
honest  difference  of  opinion,  and  an  hon- 
est dispute  between  the  parties,  as  to 
whether  the  conditions  of  the  contract 
had  been  fully  complied  with  or  not  on 
tbe  part  of  tbe  railway  company,  and, 
if  not  complied  with,  then  as  to. how 
great  the  failure  on  the  part  of  tbe  rail- 
way company  was;  and,  certainly,  under 
such  circumstances,  condemnatltm  proceed- 
ings should  out  be  prosecuted  prior  to  the 
final  determination  In  the  district  court  as 
tojust  what  had  been  done  or  omitted  to 
be  done  by  the  railway  company.  Rail- 
road Co.  V.  Dryden,  11  Kan.  186.  We  think 
the  temporary  Injunction  was  properly 
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granted,  and  the  order  of  the  court  below 
sranting  the  same  will  be  affirmed.  All 
the  Jaslices  concarrlng. 


(«  Kftn.  470)   

Hbbs  t.  Sparks. 

(Supreme  Court  of  Kaaiaaa.  Jan.  10,  1891.) 
Slakubr— Fritilbobd  Commusioatioks— Pleab- 

In  an  action  for  slander,  the  question 
whether  the  lap^age  spoken  was  a  pnvll^ed 
communication  is  notxaised  by  a  general  demal. 
The  privilege  must  he  pleaded. 

On  rehearing.  For  former  report,  aee  24 
Pae.  Hep.  979. 

PyburaAJeffHes,  Peckham  &  Henderson, 
and  C.  N.  Sterry,  for  plalntIR  In  error.  W. 
P.  Haekaey,  for  defendant  In  error. 

Feb  Curiam.  It  is  urged  that  the  opin- 
ion handed  down  in  this  case  wholly  ig- 
noreH  the  quentlun  whether  the  language 
spoken  by  defendant  below  was  a  prlvi- 
l^ed  communication  or  a  qnalified  privi- 
leged commanlcatiuD.  It  Is  said  that  de- 
fendant below  was  one  of  the  board  of  di- 
rectors, and  one  of  the  largest  stockhold- 
ers of  the  company;  and  that  the  com- 
munication was  made  to  the  then  secre- 
tary and  treasurer  of  the  company,  in  i-e- 
lation  toanemployeof  thecompany.  The 
answer  In  this  case  was  a  general  denial 
only.  No  facts  in  justification,  or  privi- 
lege or  quallfi(>d  privilege,  were  alleged  as 
new  matter;  therefore  this  (juestlon,  so 
foroibly  pressed  upon  the  hearing  of  the 
motion  for  a  new  trial,  was  not  brfore 
the  trial  court  under  the  pleadings.  The 
demurrer  to  the  evidence  was  properly 
suatalned.  and  also  the  Instruction  prayed 
for  properly  retneed,  considering  the  plead- 
ings and  issues  presented.  Bliss,  on  Code 
Pleading,  in  section  S63,  says:  "I^'acts  in 
Justification,  either  as  showing  the  truth 
of  the  charge  or  that  the  publication  was 
privileged,  were  always  required  to  be 
specially  pleaded.  Facts  In  raltlgatJon  are 
just  as  essentially  new  matter.  They  dis- 

Srove  no  fact  which  the  plaintiff  is  bound 
}  establish.  They  create  Issues  upon 
which  no  evidence  con  be  offered  until 
raised  by  the  defendant.  They  should 
then  be  set  up  in  the  answer."  The  other 
facts  presented  are  sulficlently  disposed  of 
In  the  former  opinion.  The  motion  for  re- 
hearing will  be  overruled. 


(43  Kan.  SZl) 

Gamuon  et'&i.  r.  Blaibdell. 

(Supreme  CovH  of  Kanxas.   Jan.  10,  1891.) 

Vendor  akd  VEynBE— Breach  o?  Contract — 
Failure  of  Title. 

1.  Where  a  person  is  the  equitable  owner  of 
real  estate,  and,  as  such  owner,  enters  into  a  writ- 
ten contract  with  another  person  to  sell  to  him 
the  same,  the  purchaser  cannot  subsequently  al- 
le(;e,  as  a  breach  of  the  contract,  that  the  real  es- 
tate, alter  the  execution  of  the  contract,  has  been 
condemned  and  taken  by  a  railroad  company  un- 
der the  right  of  eminent  domain.  Kuhn  v.  Free- 
man, l,*)  Kan.  433. 

2.  When  the  purchaser  of  real  estate  brings 
an  action  against  hisvendOT  foran  alleged  Inreach 
of  contract,  on  the  ground  that  tbe  vendor  has 
neither  the  legal  nor  the  equitable  title  to  the 
same,  the  burden  of  proof  is  upon  him  tu  estab- 
lish the  allegations  of  bis  petition  by  com[>etent 
evidence. 


3.  The  evidence  in  this  case  examined,  and 
held  not  to  show  that,  at  the  date  of  the  purvbase 
hy  B.  from  U.  and  F.,  the  latter  did  not  have 
the  eqaltable  title  to  the  real  estateaold  by  them. 
{SyUabm  hy  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty; John  Guthrie,  Judge. 

J.  D.  McFarlaod  and  VbarJes  Curtis,  for 
plaintiffs  In  error.  Husea  &  Isenhart,  for 
defendant  in  error. 

m 

HoRTON,  O.  J.  This  was  an  action 
brought  In  the  court  below  by  Charles  H. 
Blaisdell  against  F.  K.  Gammon  and  M. 
E.  Fowler,  partners,  as  Gammon  &  Fow- 
ler, for  damages  for  an  alleged  breacb  of 
contract  for  the  sale  of  real  estate.  On 
the  day  of  May,  1386.  (janimon  & 
Fowler  received  from  Blaisdell  9150,  aa 
part  of  the  purchase  money  for  lots  1,  2, 
and  8,  In  block  65,  lo  North  Cnlllson,  Pratt 
county,  and  gave  a  receipt,  a  copy  of 
which  is  as  follows:  "Topeka,  Kansas, 
May  22d,  1886.  Eecelved  this  day  from 
Charles  H.  Blaisdell  one  hundred  and  fifty 
dollars  as  part  payment  on  lots  1,  2,  and 
3,  in  block  55,  Cultleon,  Pratt  county,  Kan- 
sas, whole  purchase  price  to  be  f 300 ;  the 
$150,  balance  dne  In  one  year  from  date. 
Gammon  &  Fowler."  In  his  petition, 
Blaisdell  alleged  that,  at  the  time  he  paid 
the  $150,  and  obtained  his  receipt,  Gammon 
&  Fowler  had  no  legal  or  eijuitable  title  to 
the  lots ;  therefore,  that  he  was  entitled  to 
recover  his  damages.  After  his  purchase 
Blaisdell  received  f4o  from  Gammon, 
and.  upon  the  trial,  obtained  Judgment 
against  Gammon  &  Fowler  for  $134.54, 
being  the  balance  of  the  money  that  he 
had  paid,  with  Interest  thereon.  Gammon 
&  Fowler  excepted  to  the  Judgment  of  the 
conrt,  and  bring  the  case  here. 

It  appears  from  the  record  that  on  the 
2d  day  of  March.  1887,  after  Gammon  & 
Fowler  had  executed  the  receipt  to  Blais- 
dell, the  Chicago,  Kansas  &  Nebraska  Rail- 
road Company  condemned  and  took  pos- 
session of  all  of  the  lots  which  Gammon 
&  Fowler  had  agreed  to  sell.  Lot!  was 
appraised  at  the  sum  of  $20.  lots  2  and  3 
at  $15  each,  making  $.50.  This  amount 
was  deposited  by  the  railroad  company 
with  the  treasurer  of  Pratt  county.  It 
was  subsequently  paid  to  F.  R.  Gammon, 
and  $45  of  It  sent  on  Angust  30,  ISST,  hy 
Gammon,  in  a  letter  to  Blaisdell.  He  re- 
ceived the  money,  but  refused  to  accept  it 
In  condemnation  of  the  lots.  In  the  ab- 
sence of  Instructions  from  Gammon,  be 
gave  him  credit  for  $45  ou  the  value  of 
the  lots,  but  stated  he  would  look  to  blm 
for  the  balance  of  the  money  paid  by  him. 
We  do  not  think  that  the  condemnation 
proceedings  gave  any  authority  to  Blais- 
dell to  commence  or  maintain  his  action 
for  a  breach  of  the  contract  for  the  sale 
of  the  lots.  It  was  said  in  Kuhn  v.  Free- 
man,15  Kan. 423,  that  "noneof  the  usual  or 
ordinary  covenants  In  adeed  can  be  broken 
by  a  portion  of  the  land  covered  by  the 
covenant  being  token  under  the  right  of 
eminent  domain.  The  exercise  of  the  right 
of  eminent  domain  is  the  exercise  of  a 
sovereign  power,  and  no  pereon  Is  pre- 
sumed to  covenant  against  the  acts  of 
stiverelgnty ;  hence,  where  the  deed  has 
already  been  executed,  and  afterwards 
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the  render  sues  tbe  vendee  for  the  pur- 
chase money.  It  1b  universally  held  that 
tbe  vendeecanDut  set  up,  aa  a  defense  to  the 
action,  that  a  portion  of  the  land  has. 
Rince  the  execution  of  tbe  deed,  been  taben 
under  the  right  of  eminent  domain,  and 
therefore  that  acme  of  the  covcoiante  in 
the  deed  have  been  broken.  Nor  can  the 
vendee  sue  the  vendor  in  such  a  case  in  a 
separate  action,  on  the  supposed  broken 
covenant.  He  must  pay  the  vendor  the 
full  amount  of  the  purchase  money,  and 
receive  the  condemnation  money  paid  as 
damans  for  hia  compensation.  This  is 
tlie  only  remedy  he  has.  The  case  at  bar, 
however,  is  to  some  extent  different  from 
the  above.  The  deed  In  this  case  was  not 
executed  at  the  time  when  the  sale  was 
made*  and,  b^ore  the  deed  was  executed, 
the  easement  of  the  rleht  of  way  had  at- 
tached to  the  land,  so  that  the  vendor 
cannot  now  make  as  absolute  and  perfect 
conveyance,  as  he  agreed  to  do.  But  still 
this  diffeience  lu  the  factn,  we  do  not 
think,  should  make  a  difference  in  the  de- 
cision of  the  question  involved.  It  can- 
not be  presumed  when  the  vendor  agreed 
to  make  a  good  and  perfect  conveyance, 
that  the  parties  contemplated  that  he  was 
aizreelng  to  do  a  thing  notwithstanding 
what  ml£bt  be  the  future  acts  of  the  sov- 
ereign authority.  When  Weiebach  agreed 
that  be  would  make  a  good  title,  be  had 
absolute  and  complete  title  to  the  land. 
By  the  agreement  and  sale,  the  land  be- 
came in  equity  the  property  of  Hamaker. 
The  legal  title  was  allf>wed  to  remain  in 
Weisbach  merely  as  a  security  for  the  pay- 
ment of  the  notes,  and  may  be  considered 
merely  In  tbe  light  of  an  equitable  mort- 
gage. " 

It  Is  urged,  however,  by  tbe  counsel  for 
tbe  plaintiff  below,  that  neither  Gammon 
nor  Fowler  had  any  legal  or  equitable  ti- 
tle to  the  lots  sold  by  them,  and,  there- 
fore, that  the  case  of  Kuhn  v.  Freeman  la 
not  applicable.  In  support  of  this  asser- 
tion they  say  that  Gammon  testified  upon 
the  trial  that  tbe  only  thing  that  he  had 
at  the  time  of  the  contract  with  Blaisdell, 
and  that  the  only  thing  that  he  had  at 
the  time  the  second  payment  from  Blais- 
dell became  due,  was  a  contract  with  the 
Occidental  Town  Company,  in  which  he 
had  agreed  to  purchase  the  lots  from 
them.  Therefore, as  be  only  bad  an  agree- 
ment to  purchase,  he  had  no  legal  or  equi- 
table title,  because  such  an  agreemen  t  does 
not  amount  to  a  sale.  Under  the  petition, 
the  burden  of  proof  was  upon  the  plaintiff 
below  to  show  that  neither  Gammon  nor 
Fowler  had  any  lejral  or  equitable  title  to 
the  lots  at  the  time  of  tbe  contract  with 
Blaisdell.  Gammon  testified  upon  the 
trial,  among  other  things,  as  follows: 
"Question.  Prior  to  the  sale  of  these  lots 
to  Blaisdell,  who  did  they  belong  to?  An- 
swer. They  belonged  to  Gammon  &  Fow- 
ler. Q.  Who  did  they  buy  thero  of?  A. 
The  Occidental  Town  Company.  Q.  Did 
you  have  a  contract?  A.  Yes,  sir.  Q.  In 
whose  name  was  the  contract?  Jn  yours, 
or  In  the  name  ol  Oamuion  &  Fowler?  A. 
I  think  in  my  name.  I  think  these  lots 
were  In  my  name.  Q.  Did  tbe  Occidental 
Town  Company  subsequently  convey  the 
lots  to  you  under  tbe  contract?  A.  They 


did.  Q.  Have  yon  over  relased  to  make 

a  deed  for  these  lots  to  Mr.  Blaisdell?  A. 
No,  sir.  Q.  You  may  state  if  you  now  are 
ready  to  make  a  deed  conveying  these  lots 
to  Mr.  Blaisdell,  subject  to  the  rights  of  the 
Chicago,  Kansas  &  Nebraska  Railroad 
Company,  acquired  by  the  condemnation 
proceedings.  A.  I  am."  Upon  cross-ex- 
amination, he  further  testified:  "Ques- 
tion. When  did  you  malte  the  contract 
with  the  Occidental  Town  Company  for 
these  lots?  Answer.  I  think  in  April  or 
May'  following.  Q.  In  April  or  May  fol- 
lowing? A.  Yes,  sir;  in  1886.  Q.  How 
many  lots  did  you  buy  at  the  time  you 
bought  them?  All  of  them?  A.  Ob,  no. 
sir;  only  a  very  small  portion  of  them,  I 
think.  Q.  What  kind  of  an  Instrument  of 
writing  did  they  give  you?  A.  A  regular 
printed  contract  like  the  Arkansas  Valley 
Town  C(»mpany,  which  operates  on  the 
Santa  Fe.  Q.  You  did  not  have  title  to 
this  property  at  the  time  of  your  contract 
with  Blaisdell?  A.  1  had  a  contract.  Q. 
You  did  not  have  any  deed  to  this  pro|>- 
erty?  A.  Nu,  sir;  I  had  a  contract  with 
the  town  company?  Q.  When  did  you 
get  the  deed  from  the  town  company?  A. 
Within  the  last  six  months,  T  should  say. 
It  may  be  longer.  Q.  Did  you  have  a 
deed  for  this  property  at  the  time  Blais- 
dell was  down  to  make  this  second  pay- 
ment? A.  No,  sir.  Q.  Then  you  did  not 
have  a  deed  at  the  time  the  second  pay- 
ment became  due?  A.  No,  sir.  Q.  You 
only  had  a  contract?  A.  That  Is  all.  Q. 
Where  Is  that  contract?  Have  you  got 
one  with  you?  A.  No,  sir;  it  is  in  Culli- 
son,  at  home.  Q.  You  have  not  got  any 
contract  with  you?  A.  No,  sir;  I  have 
not.  **  All  of  this  evidence  tends  to  show 
thatGummon  &  Fowler had.atthetlmeof 
the  contract  with  Blaisdell,  the  equitable 
title  to  the  lots  mentioned  In  the  receipt, 
under  a  written  contract  from  the  Occi- 
dental Town  Company.  Subsequently, 
upon  hlscross-examlnaiion.  Gammon  used 
language  to  tbe  effect  that  his  contract 
from  the  town  company  was  only  an 
agreement  to  sell.  This  language,  how- 
ever, was  more  in  the  nature  of  an  opin- 
ion or  coustruction  of  a  written  contract, 
than  anything  else.  The  written  con- 
tract between  the  Occidental  Town  Com- 
pany and  Gammon  &  Fowler  will  show 
whether  it  was  a  contract  to  sell  or  a  sale 
of  tbe  lots  by  the  town  company.  This, 
of  course,  should  have  been  produced  up- 
on the  trial,  but  as  tbe  plaintiff  below  al< 
leged  that  Gammon  &  Fowler  bad  no 
legal  OF  equitable  title  to  the  lots  sold  by 
them,  they  should  have  established  this 
by  competent  testimony.  Plaintiff  below 
could  have  obtained  this  contract.  If  he 
bad  made  proper  efforts  so  to  do.  If  tbe 
contract  could  not  have  been  obtained, 
then  secondary  evidence  of  its  contents 
would  have  been  admissible.  At  tbe  time 
that  defendants  below  Interposed  their  de- 
murrer to  the  evidence,  it  was  not  suffi- 
cient, under  the  issues  of  the  pleadings,  for 
the  plaintiff  below  to  recover.  The  subse- 
•quent  evidence  of  Gammon,  which  was 
wholly  Incompetent,  If  proper  objections 
had  been  taken  thereto,  did  not  supply 
the  defects.  Upon  the  trial,  plaintiff  be- 
low ottered  in  evidence  a  copy  of  a  letter 
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-written  by  him  to  F.  R.  Qaramon  on  Sep- 
tember 1,  1887,  wlthont  laying  any  prop- 
er fonndatlon  therefor.  It  la  doubtful, 
howerer.  It  the  objection  made  to  the 
copy  was  safflciently  definite  to  establish 
error.  Smith  v.  Lelgbton.  38  Kan.  544, 
17  Pac.  Rep.62.  The  Judgment  of  the  dis- 
trict court  will  be  reversed,  and  cause  re- 
manded tor  new  trial.  All  the  Justices  con- 
curring. 

(46  Kan.  17»)  '  

AXHAH  y.  DUBKER  St  o/. 
{Swpreme  Court  of  Kaiucu.  Jan.  10,  1891.) 

JdDOHENT — COI.LATERAI.  ATTACK, 

Where,  in  a  suit  commenced  in  the  district 
oonrt,  gamishoient  and  attachment  proceedings 
have  been  instituted,  and  the  defendant  has 
made  a  special  appearance  to  contest  the  juris- 
diction of  the  court  over  tbesubject^matter  of  the 
action,  and  an  adverse  ruling  nas  been  obtained, 
and  there  is  sufficient  in  the  record  to  show  that 
the  court  had  JurisdictioDovertho  subject-matter, 
held,  that  the  order  of  the  court  requiring  the 
garnishooto  answer,  and  the  otaer  procaedings  in 
attachment,  cannot  be  attacked  collaterally,  and 
that  such  order  and  proceedings  are  ccnclusive 
until  reversed  or  set  aside  in  a  direct  action. 
(SyUabus  by  Qreen,  C.) 

Commissioners'  derision.  Error  from 
district  court,  Geary  county ;  M.  B.  Nichol- 
son, Judge. 

J.  R.  McClare,  for  plaintiff  in  error. 
ThowHS  Dever,  D.  Overmyer,  and  J.  V. 
Humphrey,  for  defendants  In  error. 

GrIi:b.'4,  C.  Od  the  12th  day  of  May,lS87, 
C.  F.  ZleglercominenceU  an  action  in  the 
diHtrict  court  of  Davis  (now  Geary)  coun- 
ty, against  L.  C.  Pfaffeiiberger.  who  wa« 
a  non-resldpnt  of  the  state,  ana  caused  an 
order  of  attachmeotto  issufe.  Service  was 
made  upon  the  defendant  by  publication. 
The  affidavit  for  the  attachment  stated 
that  the  defendant  was  a  uon-reeident. 
and  had  property  In  Davis  county,  and 
that  one  William  J.  Dueker,  of  said  coun- 
ty, had  moneys  and  credits  and  effects  In 
his  hands  and  under  his  control,  and  wa« 
Indebted  to  the  defendant.  A  copy  of  the 
order  of  attachment  was  delivered  to 
Dueker.   On  the  19th  day  of  September, 

1887,  Plaffenberger  entered  special  appear- 
ance In  the  district  coort,  and  made  a  mo- 
tion to  dismiss  the  action  commenced  by 
Zlegler,  and  to  set  aside  the  service  by  pub- 
lication, the  order  of  attachment  and 
garnishee  notice,  for  the  following  rea- 
Hons:  "(1)  That  the  publication  tailed  to 
show  that  service  of  summons  could  not 
be  made;  (2)  that  the  return  of  the  sher- 
iff to  theorder  otattachmentdid  not  show 
that  any  property  had  been  attached  or 
garnishe<l;  (3)  that  no  legal  notice  of  at- 
tachment or  garuishmcnt  proceedings  had 
been  made,  as  required  by  law."  Upon 
thlK  motion,  theci>urt  held  that  there  was 
sufficient  In  the  record  tu  compel  Dueker 
to  answer,  as  garniuhee,  touching  his  in- 
dehteduess  to  Pfaffenherger;  to  wliich  rul- 
ing the  defendant  excepted.  Tliegnrnishee 
answered,  and  was  ordered  to  retain  the 
money  In  liis  hands  until  the  furtlier  order 
of  the  court.  On  tlie  11th  day  of  January, 

1888.  the  plaintiff,  R.  Axman.  as  the  as- 
signee of  Pfaffenberger,  commenced  an  ac- 
tion against  Dueker.  the  garnishee,  to  re- 
cover the  amount  due  npon  a  promissory 


note  executed  by  Dueker  to  Pfaffenberger. 
Upon  the  application  of  the  defendant, 
Zlegler  was  made  a  defendant,  and  his 
Inter-plea  set  out  the  attachment  proceed- 
ings, and  he  claimed  a  lieu  upon  the  mon- 
ey due  from  the  defendant  hy  virtue  of  such 
proceedings.  The  court  below  found  that 
Zlegler  bad  a  lien  upon  the  money  sued  for 
In  this  action,  to  the  amount  of  9C>^-83. 
and  his  costs  taxed  at  $38.05.  under  the 
attachment  and  garnishment  proceedings 
in  the  case  ol  Zlegler  v.  Pfaffentwrger,  and 
awarded  Judgment  for  the  plaintiff  for  the 
balance  due  on  the  note.  To  this  Judg- 
ment, the  plaintiff  in  error  excepted,  and 
brings  the  case  here  for  review. 

The  claim  is  made  that,  before  jadgment 
could  have  been  entered,  there  must  have 
been  a  finding  by  the  court  in  the  case  of 
Zieglerv.  PfaRenberger  tliatcorapletejuiis- 
dtctlon  had  been  acquired,  both  over  the 
person  and  the  subject-matter  of  the  ac- 
tion, in  the  manner  authorized  by  law; 
and  that  where  a  garnishee  pays  a  judg- 
ment against  himself,  based  upon  a  Judg- 
ment without  Jurisdiction,  he  is  not  pro- 
tected by  the  Judgment  against  a  subse- 
quent action  by  the  principal  defendant  or 
other  creditor.  This  statement  of  the 
legal  proposition  may  be  true,  b'tt  the 
only  question  for  our  determination  in 
this  case  is  whether  the  court  acquired 
Jurisdiction  over  the  subject-matter  of  the 
suit.  The  suit  instituted  by  Zlegler  was 
to  subject  the  money  owing  by  Dueker  to 
Pfaffenberger  to  the  payment  of  his  debt ; 
hence,  it  was  a  proceeding  in  rem,  and  we 
think  there  was  sutficlent  evidence  in  the 
record  to  give  the  court  Jurisdiction;  be- 
sides, the  defendant  In  this  case  nmde  a 
special  appearance  for  the  purpose  of  con- 
testing the  Jurisdiction  of  the  court  over 
the  very  subject-matter  of  the  action,  and 
obtained  an  adverse  ruling,  and  this  rul- 
ing still  stands  of  record,  and  Is  conclusive 
until  reversed  or  set  aside  in  a  direct  pro- 
ceeding, and  the  plaintiff  in  error  could 
not  attack  the  proceedings  had  In  thatcase 
In  the  trial  of  this.  In  re  Dill,  33  Kan.  691, 
5  Pnc.  Rep.  39.  The  general  rule  Is  that  a 
garnishee  is  protected  by  the  order  and 
judgment  of  the  court,  notwttlietanding 
error  and  Irregularity  In  the  proceedings: 
and  an  order  of  court  that  the  srarnlshee 
pay  Into  court  the  sum  attached  in  his 
bands  cannot  be  collaterally  attacked,  If 
the  court  has  Jurisdiction,  and  there  has 
been  no  appeal.  Wap.Attachm.  522;  Wil- 
son v.  Burney,  8  Neb.  89;  Gray  v.  Canal 
Co.,  5  Abb.  N.  C.  131.  Upon  the  question 
of  adjudication  In  such  proceedings,  this 
court  has  suld :  "The  old  rule  thatthe  de- 
cision made  uptm  a  motion  Is  not  rvs  ad- 
Judicata,  and  does  not  prevent  a  re-ex- 
aralnation  of  the  question  decided.  In  the 
more  regular  form  of  a  suit,  either  at  law 
or  in  equity,  no  longer  obtains  in  Itsfor- 
meratrictness.  Kegard  Is  now  had.lcMs  to 
the  form  of  tlie  prctceedings,  and  mor«  to 
thesuhBtance  and  condition  of  the  decis- 
ion. Huge  V.  Norton,  22  Kan.  375;  Com- 
missioners V.  Mcintosh,  30  Kan.2fi4.1  Pac. 
Rep.  572.  The  Judgment  of  the  court 
should  be  afllrraed. 

Pbh Curiam.  It  is  so  ordered;  all  -the 
Justices  concurring. 
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Cunningham  et  Ah  t.  Barb  et  a/. 

{Supreme  C<mrt  of  Kansas.   Jan.  10,  1891. ) 

HccHAxic'B  Libs  —  Notice  —  Hdtfioibsct  of 
Statbhbnt  of  Claiil 

].  Where,  uoder  the  mechanic's  Iten  law  of 
1872,  a  statement  for  u  aabcontractor's  lien  for 
materials  fumisbed  was  filed  with  the  clerk  of 
the  district  oourt  witbin  60  davs  after  the  con- 
tractor hod  completed  the  building,  but  not  with- 
in 60  days  after  the  subcontractor  had  fulfilled 
his  contract  with  the  contractor,  held,  that  the 
statement  was  filed  in  time. 

S.  Where  it  appears  from  tbe  statement  for  a 
SHboantractor's  Hen  that  the  subcontractor,  or  one 
of  a  firm  of  subcontractors,  Iiad  appeared  before 
the  clerk  of  the  district  court  and  subscribed  aud 
swore  to  the  statement,  held,  that  The  statement 
was  properly  verifled. 

3.  where  it  is  shown  from  the  statement  for 
a  subcontractor's  lien  and  otherwise  that  tbecos- 
tractor  purchased  of  tbe  subcontractor  materials 
to  be  put  Into  the  house  of  the  owner  of  the  land, 
and  that  such  materials  were  actually  put  into 
such  house,  held,  that  such  statement  is  not  nec- 
essarily invalid,  although  it  may  also  be  shown 
Irom  such  statement  that  the  credit  was  original- 
ly given  to  the  owner  of  the  property. 
OyllabuB  by  the  Court.) 

Error  from  dlHtrict  conrt.  Finney  coun- 
ty;  A.  J.  Abbott,  Judge. 

C.  ir.  Morse  and  H.  B.  Boyd,  for  plain- 
tiff in  error.  Hopkins  A  Hoskinsoa,  for 
defendant  In  error. 

Valentine,  J.  This  was  an  action 
brought  In  tho  district  court  of  Finney 
county  by  Henry  C.  CuDnliiKliani,  Isaac 
N.  McBeth,  and  Edward  H.  McBeth,  part- 
ners as  the  Western  Lumber  Company, 
against  George  W.  Keeler  and  E.  L.  Hud- 
sun,  partners  as  Keeler  &  Hudson,  and 
Benjauiitt  H.  Barr,  to  obtain  a  personal 
Judgment  against  Keeler  &  Hudson,  for 
the  sum  of  9412.91  and  interest,  and  to 
furecloKe  a  subcontractor's  lien  as  against 
the  defendant  Barr.  The  defendant  Barr 
demurred  to  the  plaintiffs*  petition  upon 
the  ground  that  it  did  nut  state  facts 
BQfflt'ient  to  constitute  a  cause  of  action, 
and  the  court  Hustained  the  demurrer; 
and  the  plaintiffs,  as  plaintiffs  in  error, 
bring  tbe  case  to  this  court  for  review. 
It  appears  that  thedefendant  Barr  owned 
certain  town  lots  In  Stevens'  second  addi- 
tion to  the  city  of  Garden  City,  and,  desir- 
ing to  build  a  house  tAereon.  contracted 
with  Keeler  &  Hudson  to  build  the  same, 
and  they  purchased  tbe  lumber  and  mate- 
rialH  therefor  from  the  plnlntlDs,  and,  fail- 
ing to  pay  a  portion  of  the  purchase  price 
theretur,  the  plaintiffs  filed  a  statement  In 
the  office  of  the  clerk  of  tbe  district  court 
to  obtain  a  subcontractor's  Hen  upon  the 
aforesaid  property  of  the  defendant  Barr; 
and  the  only  question  now  involved  in 
the  case  Is  whether  such  statement  Is  val- 
id or  not.  It  such  statement  Is  valid,  then 
the  plaintiffs'  petition  stated  a  good 
cause  of  action;  bat,  ifsucH  statements 
not  valid,  then  the  petition  did  not  state 
any  cause  of  action  as  against  Barr.  The 
grounds  upon  which  It  is  ctulined  by  Barr 
that 'the  statement  is  invalid  are  as  fol- 
lows: Fint.  It  la  claimed  thatlt  was  nut 
filed  In  time.  Second.  It  is  claimed  that 
It  was  not  properly  verified.  Third.  It  is 
claimed  that  the  fi'cts  stated  therein  are 
not  sufficient  to  authorise  a  subcontract- 
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or's  Hen.  We  shall  consider  these  objec- 
tions to  the  statement  in  their  order. 

1.  Was  the  statement  filed  in  time?  It 
shows  upon  its  face,  and  it  is  so  allied  in 
the  petition,  that  tbe  contract  between 
the  plaintiffs  and  Keeler  &  Hudson  for 
the  materials  furnished  by  them  was 
made  prior  to  July  13, 1887,  and  that  tbe 
contract  was  completed,  and  the  last  por- 
tion of  the  materials  was  furnished,  on 
that  day;  and  the  petition  alleges  and 
shows  that  the  bouHe  was  completed  on 
August  25, 1887,  and  .  the  statement  for  the 
lien  was  filed  on  September  12, 1887.  Un- 
der the  statutes  as  they  existed  at  the 
time  these  materials  were  furnished,  aud 
at  the  time  when  the  statement  for  tbe 
lien  was  filed,  the  statement  for  the  lien 
should  have  been  filed  within  60  days 
after  the  completion  of  the  building.  The 
words  of  the  statute  are  as  follows: 
"Within  sixty  days  after  the  completion 
of  the  building.  Improvements,  or  repairs, 
or  the  furnishing  or  putting  up  of  fixtures 
or  machinery,  or  the  performing  of  such 
labor."  Laws  1872,  p.  141,  §  2;  Comp. 
Laws  1885,  par.  444S.  Now,  thestateraent 
in  the  present  case  was  certainly  filed 
within  60  days  after  the  completion  of  the 
building,  and  this  we  tliink  was  sufficient. 
Clough  V.  McDonald,  18  Kan.  114;  Davis 
V.  Bullard,  82  Kan.  234,4  Pac.  Hep.  75; 
Seaton  v.  Chamberlain.  82  Kan.  239.  4 
Pirc.  Rep.  89;  Beaton  v.  Hlxon,  35  Kan. 
603,665,  12  Pac.  Rep.  22;  Shellabarger  v. 
Thayer,  15  Kan.  619;  Crawford  v.  Black- 
man.  30  Kan.  627.  1  Pac.  Rep.  136. 

2.  Was  the  statement  tor  thellen  prop- 
erly verified?  The  statement  tor  the  Hen 
with  the  verification  reads  as  follows: 
"  State  ot  Kansas,  Finney  county— «s :  In 
the  Finney  county  district  *  court.  On  the 
12th  day  of  September,  A.  D.  1887,  before 
me.  tbe  undersigned  clerk  of  the  district 
court  In  and  for  Finney  county,  state  ol 
Kansas,  personally  appeared  Isaac  N. 
McBeth,  a  member  ol  the  firm  of  Western 
Lumber  Co.,  composed  of  Henry  (\  Can- 
ningham.  Isaac  N.  McBeth,  and  Ednrard 
H.  McBeth,  which  said  firm  has  been  tor 
more  than  one  whole  year  Inst  past,  and  Is 
now.  engaged  In  the  lumber  business  at 
the  city  of  Garden  City,  Kansas,  and  that 
Benjamin  H.  Burr  then  was  and  now  Is 
the  oivner  of  lots  23  and  24,  In  block  38.  in 
iStevens*  second  addition  to  Garden  City, 
Kansas;  that  on,  to-wlt,  1st  day  ot  May, 
1887,  Keeler  ft  Hudsou.  contractors  aud 
buildcrH,  contracted  with  the  said  Ben- 
jamin H.  Carr  to  furnish  all  labor  and  ma- 
terial, and  build  a  bouse  for  uaid  Benja- 
min H.  Barr  on  said  lots  23  aiid  24,  block 
38,  in  Stevens'  second  addition  co  Garden 
City,  Kansas;  that  in  compliance  with 
said  contract  the  said  Keeler  &  Hudson 
contracted  with  the  Western  Lumber 
Company  to  furnish  a  bill  of  lumber  to  the 
amount  of  six  hundred  and  fifty-rfour  dol- 
lars and  eiijhty  cents;  that  said  Western 
Lumber  Companv  did  between  tbe  20tb 
day  of  May,  1887,  and  the  13tb  day  ol 
June,  1887,  both  days  Included,  furnish  a 
bin  of  lumber,  en  itemized  bill  of  which  Is 
hereto  attached  and  made  a  part  hereof, 
which  said  lumber  actually  went  Into  the 
building  erected  by  said  contractors  on 
said  lots  23  and  24,  block  38,  Stevens'  sec- 
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ond  adclltlon  to  Garden  City,  Kansas, 
aforeHaid.  It  was  then- agreed  that  said 
WeBtorn  Lumber  Company  should  re- 
ceive for  bill  of  lumber  the  som  of  six 
taundrpd  and  fifty-four  dollars  and  eighty 
cents.  That  there  has  been  paid  on  said 
bill  of  lumber  the  sum  of  two  hundred  aud 
forty-one  dollars  and  elRhty-nlne  centu. 
That  there  is  now  due  the  Western  Lum- 
ber Company  the  sum  of  four  hundred  and 
twelve  dollars  and  ninety-one  cents.  Said 
contract  was  duly  completed  on  the  13th 
day  of  July,  3887.  That  said  Benjamin  H. 
Barrisjustly  indebted  to  the  Western  Lum- 
ber Company  on  said  bill  of  lumber  In  the 
sum  of  four  hundred  and  twelve  dollars 
and  iifnety-one  cents.withinterestat  7per 
cent,  from  July  13th.  1887.  [Signed]  I,N. 
McBiiTH.  Subscribed  and  sworn  to  bo- 
foremethisSeptember  12th,  lfi87.  [Signed] 
O.  A.  Hakding,  [Seal]  Clerk  Di9t.  Court. 
[Indorsed]  Mechanic's  lien.  Owner,  Ben- 
jamin H.  Barr.  Contractors,  Keeler  & 
Hudson.  Subcontractors,  Western  Lum- 
ber Company.  Amount  due,  41412.01. 
Filed  Sept.  12.  1887.  O.  A.  Harding, 
Clerk  Diet.  Court."  Here  follows  as  a 
part  of  the  statement  a  long  itemized  bill 
of  materials  furnished.  We  think  the 
statement  was  properly  verified. 

3.  Are  the  facts  stated  In  the  statement 
(or  the  lien  sufficient  to  authorize  a  valid 
lien?  We  think  they  are  when  taken  in 
connection  with  the  other  facts  stated*  lu 
the  petition.  The  only  objection  to  the 
statement  In  this  regard  seems  to  be  that 
it  shows  that  the  credit  was  originally 
giTen  to  the  defendant  Barr,  bnt  the  peti- 
tion end  the  statement,  and  the  original 
itemized  bill  filed  with  the  statement  and 
made  a  part  thereof,  all  show  that  the 
lumber  was  purchased  by  Keeler  &  Hud- 
son of  the  plaintiffs  for  Barr  and  for  his 
house:  and  the  petition  shows thatit  was 
actually  used  in  the  house,  and  therefore 
we  certainly  think  that  the  statement  is 
sufficient  In  this  particular.  The  order 
and  judgment  of  the  coart  below  will  be 
reversed,  and  cause  remanded  for  further 
proceedings.  All  the  justices  concurring. 


(4S  Kan.  18») 

CHICAOO,  K.  &  W.  R.  Co.  V.  DOXEI^ON. 

(Supreme  Court  of  Kansas.  Jan.  10,  1891.) 

EuiNBNT  Domain— Damages — Opinion  Evidence. 

In  a  condemnation  proceeding  for  a  ri^btof 
way  of  a  railroad,  it  was  claimed  that  the  con- 
struction of  the  road  interfered  with  the  natural 
drainage  of  the  land  not  taken;  that  the  ditches 
would  not  carry  oUC  the  watoi-,  and  a  portion  of 
the  land  would  be  overHowod  and  injured.  A 
witness,  who  was  acquainted  with  ine  land,  and 
had  seen  the  road  and  ditches  since  they  were 
made,  but  who  had  not  measured  the  capacity 
of  the  ditches,  and  had  not  seen  an  overflow  of 
the  land,  there  having  in  fact  been  none  since 
the  ron»ti*uctIon  of  the  road,  was  asked,  and  al- 
lowed to  ariawer,  what  proportion  of  the  plain- 
tiff's land  was  subject  to  overflow  from  the 
ditches.  Held  that,  as  the  witness  was  not  a  sur- 
veyor or  civil  engineer,  and  had  no  special  skill 
that  would  enable  him  to  take  levels  or  make 
calculations  as  to  the  quantity  of  water  which 
would  accumulate,  and  could  be  disrharned 
throufi^h  the  ditches,  or  to  make  measurements 
and  calculations  to  the  extent  of  land  that  would 
be  affected,  if  there  was  an  overflow  of  the 
ditches,  was  not  competent  to  give  an  opioion 


upon  the  sabjecL  and  that  his  teBtimmy  should 

have  been  excluded. 
(Syllalms  by  the  CourL) 

Error  from  dlstnct  court,  Chautauqua 
county;  M.  G.  Troup,  Judge. 

George  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  lor  plaintiff  in  error.  L.  C.  Whit- 
ney and  J.  D.  MeBrlan,  for  d^endant  In 
error. 

Johnston,  J.  This  was  an  appeal  by 
Samuel  Donelstm  from  an  award  made 
b,v  commissioners  appointed  to  condemn 
a  ri^ht  of  way  through  an  SO-acro  tract  ol 
land  owned  by  Douelson  In  Chautauqua 
county.  The  extent  of  laod  taken  was 
548-100  acres,  and  the  amount  awafleil 
by  the  commissioners  was  $320.  The  trial 
of  the  appeal  in  the  district  court  resulted 
In  an  award  of  $1,095.85,  as  the  aggi-egato 
amount  of  damages  sustained  by  Donol- 
son.  In  answer  to  special  questions,  the 
Jury  found  that  the  value  of  the  land 
taken  was  $274;  that  the  dama^ires  to  the 
land  north  of  the  right  of  way  was  $100, 
and  to  the  land  south  ol  the  riglit  of  way 
was  $150.  They  further  found  that  the 
land  south  of  the  right  of  way  is  damaj^d 
by  the  probable  overflow  of  ditcher,  al- 
lowing the  water  to  spread  over  about  30 
acres  of  land,  and  damaging  it  to  the 
amount  of  $425.  They  also  allowed  $26 
as  damages  for  the  overflow  of  surface 
water  from  other  lands.  An  Item  of  dam- 
ages was  allowed  for  falling  to  construct 
a  farm  crossing.  And  these  items,  to- 
gether with  the  interest,  make  up  the  ag- 
gregate of  the  award.  It  was  claimed 
that  the  constructton  of  the  road  through 
Donelson's  land  had  Intertered  with  the 
natural  suriace  drainage  of  the  land,  and 
had  diverted  the  course  of  the  flowage  ctf 
the  water  resulting  from  the  rain-fall  on 
the  hilly  land  near  that  of  plaintiff  In  such 
a  way  as  to  cause  damages  to  his  land. 
A  witness  named  Miller  was  Interrogated 
by  the  plaintiff  In  regard  to  the  damages 
resulting  from  the  overflow.  Over  the 
objection  of  the  railroad  company,  be 
was  asked,  and  allowed  to  answer,  what 
proportion  of  the  plaintiff's  land  was  sub- 
ject to  overflow  from  the  ditclies.  con- 
structed by  the  railroad  company.  The 
objet^ion  urged  was  that  the  witness  was 
Incompetent  to  srkte  the  fact,  or  give  an 
opinion  upon  the  subject.  The  witness 
was  not  shown  to  be  competent,  and  his 
testimony  should  not  have  been  received. 
He  was  a  farmer  who  had  llvetl  in  the 
vicinity  of  the  land  for  17  years,  und  had 
examined  the  plaintiff's  land  since  the  con- 
struction of  the  road.  He  had  seen  the 
ditches  and  embankments,  which  be 
claimed  would  cause  the  overflow,  but 
had  not  measured  their  depth,  ana  did 
not  know  whether  they  extended  through 
the  plaintiff's  land.  At  no  time  since  the 
construction  of  the  road  had  he  seen  an 
overflow  of  the  laud,  or  any  injury  which 
had  resulted  to  it  by  reason  of  a  freshet 
or  overflow.  He  was  therefore  incompe- 
tent to  testify  to  an.v  fact  from  observa- 
tion or  knowledge,  and  could  only  give  an 
opinion,  as  an  expert,  of  the  probable 
overflow  which  might  occur  in  the  fut- 
ure. It  was  not  shown  that  he  had  any 
special  skill  which  would  enable  lilni  to 
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^veaD  opinion  ttiat  wonld  be  valuable  or 
adroiarible.  It  did  not  appear  tbat  he 
was  a  surveyor  or  civil  engineer,  or  that 
he  had  ever  taken  any  levels,  or  made 
any  calculations,  as  to  the  quantity  of 
water  which  would  accumulate  and  could 
be  discharged  through  the  ditches,  or  any 
measurements  or  calculatlouH  of  the  ex- 
tent ol  land  that  would  be  affected,  H 
there  was  an  overflow  of  the  ditches.  In 
fact,  it  appears  that  be  only  gave  an  esti- 
mate of  the  width  and  depth  of  the 
ditches,  and  was  unable  to  testify 
whether  they  extended  entirely  through 
the  plaintiff's  land.  The  question 
Tolved  a  calculatltm  in  engineering,  as  td 
the  extent  of  country  drained  Into  the 
ditches,  and  tbedlmecslunaand  capacity  of 
the  ditches  to  carry  off  the  snrface  water 
that  might  flow  luto  them.  The  slopln^t; 
character  of  the  ground  and  the  level  of 
the  ditches  should  be  considered  to  deter- 
mine tlie  rapidity  of  the  flow,  and  the  ca- 
pacity of  the  ditches  to  discharge  the  wa- 
ter. If  the  ditches  were  insufficient  to  car- 
ry off  the  water  that  would  probably  fall 
In  tbat  section  of  the  country,  and  upon 
the  area  that  woald  run  Into  tbn  ditches, 
then  the  witness  would  have  to  determine 
the  extent  of  the  land  that  would  be 
reached  by  an  ordinary  overflow,  and 
the  rapidity  of  such  overflow  would  have 
much  to  do  with  the  injury  tbat  would  re- 
sult therefrom.  A  surveyor  or  civlt  engi- 
neer who  bad  made  a  survey  of  the  ditches, 
and  had  taken  levels  at  various  points  up- 
on the  land  liable  to  be  overflowed,  would 
have  been  a  competent  witness.  But  the 
witness  was  not  skilled,  and  presented 
no  claims  entitling  him  to  give  an  o*pin- 
lon  as  a  Kcientiflc  expert.  Asa  farmer,  he 
might  give  his  opinion  on  matters  ordi- 
narily connected  with  farming,  and  his 
testimony  was  proper,  so  far  as  It  relat«d 
to  specific  facts.  We  And  no  testimony 
of  an  overflow  from  the  ditches  since  the 
construction  of  the  road,  nor  anything 
which  satisfactorily  shows  the  incapac- 
ity of  the  dltchM  to  carry  off  the  surface 
water  which  would  probably  pass  into 
the  same.  The  Jnry  made  a  liberal 
award  for  the  anticipated  damages  from 
this  cause,  based  largely  upon  incompetent 
testimony;  and  hence  the  ground  of  error 
assigned  must  be  sustained.  We  And  no 
objection  to  the  Instruction  complained 
of,  and  there  are  no  other  matters  upon 
which  we  deem  It  necessary  to  pass.  The 
Jadgmmt  will  be  reversed,  and  the  cause 
remanded  lor  another  trial.  All  the  Jus- 
tices concnrrlag. 

(46  K«D.  1«7)   

Ft.  Scott,  W.  &  W.  R.  Co.  v.  Hoi.man. 

(Supreme  Court  of  Kansas.  Jan.  10, 1891.) 
Stock-Killing — Demand. 
Where  the  owner  of  a  steer,  killed  by  a 
railroad  company  in  the  operation  of  itet  traioB, 
makes  oat  a  bllL  in  writinv,  stating  an  account 
in  favor  of  himself,  and  against  tbe  company,  for 
the  value  of  the  animal  Ulled,  givlnff  ttie  date 
of  the  aooident,  and  presents  said  bill  to  the 
company  within  SO  days  from  the  date  of  the  ac- 
cident, held,  in  an  action  for  the  recovery  of  the 
value  of  tbe  steer,  that  the  making  and  delivery 
of  said  bill  is  a  sufOcienii  demand  upon  the  com- 
pkny  for  the  value  thereof.  ' 

(SyUtOnu  by  Stmrng^  C.) 


Cum  mlHsioners'  decision.  Error  from 
district  court,  Bourbon  county;  C.  O. 
Frknch,  Judge. 

J.  H.  Rlcharfis  and  C.  E.  Benton,  for 
plaintiff  in  error,  J.  S.  Weat  and  Hunt- 
pbivy  &  Hudson,  for  defendant  in  error. 

Strang,  C.  This  was  an  action  by  the 
plaintiff  below  to  recover,  as  damages, 
the  value  of  a  steer  killed  by  the  cars  of 
plaintiff  company.  It  Is  admitted  that 
tbe  steer  was  killed  by  the  cars  of  the  com- 
pany under  such  circumstances  as  would 
render  It  liable,  if  the  demand  for  damages 
is  held  sufficient.  It  is  also  admitted  that 
the  value  of  the  steer  was  9'15.  The  de- 
mand was  in  writing  upon  a  form  fur- 
nished by  the  railroad  company,  and  de> 
nominated  a  "stock  aDoMcatlon. "  It  was 
filled  iip  as  follows,  and  presented  to  said 
company  in  due  time,  under  tbe  law :  "St. 
Louis,  Fort  Scott  and  Wichita  Railroad 
Company,  to  E.  T.  Holman  of  Bronson, 
Kansas.  Dr.:  For  the  following  animals 
killed  by  the  locomotives  and  cars  of  «ald 
company  on  Its  railroad  track.  Date  of 
accident.  Oct.6th,]8M7.  Descriotlon.  One 
red  steer.  yalne,C  25. "  To  wbich  was  an- 
nexed a  statement  of  the  purpose  of  the 
company,  and  a  series  of  questions  which 
were  answered  by  the  claimant,  the  whole 
of  which  wns  verified  by  him.  Does  such 
a  statement  of  a  claim  amount  to  a  de- 
mand? We  think  It  does.  It  Is  denomi- 
nated a  "stock  application,"  but  Is  It  not 
rather  an  application  for  payment  for 
stock  injured  by  the  train  of  the  company? 
Its  form  shows  It  Is.  If  it  Is  an  applica- 
tion for  compensation,  by  the  owner  there- 
of, for  stock  injured  by  cars  of  the  com- 
pany, and  it  Is  tilled  up  and  delivered  to 
the  company  by  the  applicant,  Is  not  that 
a  sufficient  demand  of  payment  for  his 
stock?  We  do  not  see  how  a  better  de- 
mand could  be  made.  It  notifies  the  com- 
pany of  the  Injury  to  the  owner's  steer.  Us 
value,  the  date  of  the  accident,  and  says 
the  company  Is  indebted  to  him  therefor. 
The  form  of  claim  furalshed  by  the  com- 
pany and  used  In  this  case  contains  the 
followlug  printed  statement:  "It  Is  thede- 
Blre  of  this  company,  after  satisfactory  In- 
vestigation, to  pay  the  reasonable  valne 
of  all  stock  killed,  where  a  meritorious 
claim  Is  made  out,  and  It  is  not  deemed 
Improper  to  ask  a  claimant  to  answer 
the  following  Interrogatories  on  present- 
ing a  claim,  and  make  oath  thereto.'* 
We  see  no  difference  between  a  claim  of 
payment  for  stock  killed  and  a  demand 
for  payment  therefor.  "  It  Is  not  deemed 
Improper  to  ask  a  claimant  to  answer  the 
following  Interrogatories  on  presenting  a 
claim."  On  presenting  a  claim  for  what? 
For  the  value  of  stock  killed.  When  are 
the  Interrogatories  to  be  answered  ?  On 
presenting  a  claim  ;  that  is,  on  making  a 
demand.  Then  follow  the  questions  sub- 
mitted by  the  company  for  the  purpose  of 
eliciting  information  relating  to  the  acci- 
dent and  the  claim  founded  thereon,  which 
are  to  be  answered  by  the  owner  In  con- 
nection with  tbe  demand.  The  character 
of  the  form  used,  when  fully  analyzed  and 
considered,  satisfies  us  that  It  was  pre- 
pared by  the  eompany  with  a  view  of  be- 
ing filled  op  and  presented  as  a  claim,  or 
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deniBDd,  by  the  owner  thereof,  tor  the 
value  of  the  etock  fnjared  by  the  company 
in  the  operation  of  Its  trains;  the  object 
of  the  company  in  furnishing  the  form  be- 
ioK  to  secure,  in  connection  with  the  de- 
mand, Information  that  would  assist  it 
In  looking  up  the  claim  to  determine 
whether  or  not  to  pay  it.  At  any  rate, 
we  think  the  claim,  as  presented,  amount- 
ed to  a  demand.  Another  claim  made  by 
the  plaintm  in  error  Is  th&t  thecourt  erred 
In  fixing  the  amount  of  the  attorney's  fee 
at  $45.  The  defendant  auawers  this  claim 
by  saying  it  may  be  disposed  of  by  reniit- 
tiag  flO  of  the  attorney's  fee  as  found  by 
thecoart.  This  offer  to  remit  a  portion 
uf  the  attorney's  fee  In  this  conrt  imposes 
the  costs  of  this  court  upon  the  defendant. 
It  is  therefore  recom  mended  that  the  judg- 
ment of  the  district  court  be  affirmed  upou 
the  condition  that  the  defendant  remits 
f  10  of  the  attorney's  fee,  and  pays  the 
costs  of  this  conrt. 

Per  CuRiAif .  It  Is  bo  ordered ;  all  the 
Jastlces  concurring. 


(16  Km.  176} 

8MITH,  tsheriff,  T.  Rankin  et  ah 
(Supreme  Court  qf  Kansas.  Jan.  10,  1881.) 

SalB — COSSIDBBATION— -LiABHiTTT  OF  StmETT. 

The  liabili^  of  a  surety  on  the  obligations 
of  hia  principal,  and  the  promise  of  the  surety  to 
pay  such  obiigationa  in  the  future,  is  a  suStcient 
consideration  to  support  a  bona  fide  sale  and 
transfer  of  property  from  the  principal  to  the 
surety. 
(SvlUJbuB  by  the  Cmirt.) 

Error  from  dis  trie  t  court,  Kussell  county ; 
8.  O.  Hinds,  Judge. 

H.  G.  La^ng,  for  plaintiff  in  error.  W. 
G.  Eastland  and  &eof^  W.  Holluad,  for 
defendants  In  error. 

Johnston,  J.  This  was  an  action  of  re- 
plevin, to  recover  the  possession  of  a 
stock  of  implements,  brought  by  defend- 
ants iuerroragalnst  James  £.  Smith,  who, 
as  sheriff,  had  seized  the  stock  In  attach- 
ment proceedings  brought  by  the  Buford 
&  George  Implement  Company  against 
Smith  Bros.  The  Smith  Brothers,  -who 
were  engaged  in  the  implement  business, 
procured  the  defendants  in  en  or  to  join 
with  them  in  signing  certain  notes  and 
obligations,  aa  sureties.  Afterwards, 
when  the  Smith  Brothers  found  them- 
selves in  falling  circumstances,  they  trans- 
ferred the  stock  of  implements  which  they 
had  on  hand  to  the  defendants  in  error  at 
the  stipulated  price  of  ¥2.000.  The  consid- 
eration of  the  transfer  was  the  liability  of 
these  sureties  on  the  notes  which  they  had 
signetl  for  Smith  Bros.,  together  with  the 

gromlse  that  they  would  pay  the  same, 
hortly  after  the  sale  and  transfer,  the 
stock  of  implements  was  attached  by  the 
Buford  &  (Jeorge  Implement  Company, 
who  alleiced  that  the  sale  of  the  property 
was  for  the  purpose  of  iiindering  and  de- 
laying the  creditors  of  Smith  Bros,  in  the 
collection  of  their  debts,  and  this  action 
to  recover  their  possession  immediately 
followed.  The  verdict  of  the  jury  was  in 
favor  of  the  defendants  In  error,  and,  there 
being  sufficient  evidence.  It  establishes  the 


good  faith  and  honesty  of  the  transaction. 

The  notes  which  they  signed  represented 
a  bund  Sde  indebtedness,  and  the  stock  of 
goods  transferred  was  Insufficient  to  pay 
the  obligations  for  which  they  were  liable, 
and  which  they  agreed  to  pay.  It  Is  con- 
tended by  plaintiff  in  error  that  there  was 
no  consideration  for  tha  sale  of  the  goods 
to  the  d^ndants  In  error,  and  this  Is  the 
only  material-  question  which  is  discussed 
in  his  brief.  The  Insolvency  of  the  Smith 
Brothers  practically  settled  the  liability 
of  the  defendants  in  error  od  the  notes 
which  ihey  had  signeil,  and,  more  than 
that,  the  testimony  is  that  at  the  time  of 
the  sale  the  sureties  agreed  to  pay  these 
debts.  Some  of  them  were  paid  about  the 
time  of  the  transfer,  and  others  of  them 
have  been  paid  since  that  time.  We  think 
there  can  be  no  doubt  that  the  liability  of 
the  defendants  In  error,  as  sureties,  and 
their  agreement  to  pay  these  debts,  con- 
stitutes a  sufflcient  consideration  for  the 
sale  of  the  property.  The  liability  of  a 
snrety  alone  is  held  to  be  a  good  consider- 
ation for  a  conveyance  of  property;  but 
no  room  Is  left  forquestlou  where,  as  here, 
there  Is  an  express  promise  to  the  princi- 
pal to  pay  the  debt.  The  Smith  Brothers 
had  a  right  to  prefer  one  creditor  over  an- 
other, and  they  owed  no  higher  obliga- 
tion to  any  credltorthan  to  Chose  sureties 
who  bad  aided  them  by  their  credit  In  car- 
rying on  the  business.  The  goods  were  In 
their  possession  and  subject  to  their  dis- 
posal at  the  tlmeuf  the  sale.and  it  is  com- 
petent for  thera  to  secure thedefendants  in 
error  by  a  mortgage  on  the  goods,  or  to 
satisfy  them  by  a  sale  and  transfer  of  the 
same  for  the  liability  which  they  had  as^ 
sumed,  and  which,  by  ngreement,  they  had 
obligated  themselves  to  pay.  The  ques- 
tion is  not,  as  plaintiff  In  error  suggests, 
whether  the  surety  has  a  right  of  action 
against  the  principal  before  the  maturity 
and  payment  of  the  debt,  but  it  is,  rather, 
whether  the  principal  may  honestly  in- 
demnify and  protect  the  surety  who  has 
become  liable  for,  and  must  pay,  the  debt 
for  which  he  is  surety.  It  Is  well  settled 
that  this  liability  is  ample  consideration 
for  either  a  mortgage  or  the  sole  of  pntp- 
erty  to  the  surety,  and  therefore,  as  the 
good  faith  of  this  transaction  has  been 
settled,  we  conclude  that  the  sale  in  ques- 
tion must  be  upheld.  Miller  v.  Krueser,  36 
Kan.  S44. 18  Pac.  Rep.  641;  McWborter  v. 
Wright.  5  Ga.  .155;  Mandlgo  v.  Mandlgo,  26 
Mich.  349;  Gladwin  v.  Garrison,  13  Cnl. 
330;  Stevens  v.  Bell,  6  Mass.  339;  <;ushlng 
V.  Gore,  16  Mass.  73;  Swift  v,  Crocker,  21 
Pick.  241;  Kramer  v.  Bank,  15  Ohio,  253; 
Brandt,  Sur.  §§  186,  213.  This  disposes  of 
every  substantial  otijectlonmadebyolaln- 
tiff  In  eiTor,  and,  as  we  And  no  error  la 
the  record,  the  Judgment  uf  the  district 
court  will  be  affirmed.  All  the  Jasticescon- 
curring. 

(«  Ku.  133} 

Ehpobia  Mut.  Loan  A  8at.  Abs'n  t. 
Watson. 

(Supreme  Court  of  Kansas.    Jan.  10,  1891.) 
Homestead  EIxemption— Sale  ondbb  Execution. 

Action  by  plaintiff  to  foreclose  a  nuntgwe 
against  Cnpp  and  wife,  in  which  Watson  Is  made 
a  defendant  and  claims  Utle  to  the  mortgaged 
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land  under  a  sherifl^s  deed ;  and  the  ^oto  show 
that  the  judgment  under  which  Watson  claims 
was  obtained  in  the  district  court  of  the  county 
In  which  the  land  is  situated,  on  October  26, 188K, 
and  the  first  day  of  the  October,  1880,  term  of  said 
court  was  October  4,  18S6.  And  the  facts  further 
show  that  Cupp  and  wife  purchased  the  land  in 
controversy  October  14,  1886,  for  a  homestead, 
intending  at  the  time  to  occupy  it  as  such,  im- 
mediately, and  that  they  took  possession  of  it  as 
a  homestead  on  the  day  of  purchase,  and  have  oc- 
cupied it  as  a  homest^d  ever  slace  to  the  com- 
mencement  of  this  suit.  Held,  that  the  Judgmeiit 
under  which  Watson  claims  never  attached  to  the 
land ;  that,  imder  the  facts,  the  homestead  right 
in  the  land  was  protected  asagBtnst  the  judgment 
creditor  and  those  who  claim  under  him.  And, 
further  hild,  that  the  reply  In  this  case  stated  a 
canse  of  defense  to  Watson's  claim  to  the  land  as 
set  oat  in  bis  answer,  and  the  demurrer  thereto 
oogbt  to  have  been  overruled. 
{Syllabus  by  Strang^  C.) 

CoramlBBioners'  dec-Islon.  Error  from 
district  court,  Lyon  county;  Ohabt^es  B. 
Gkavks.  Jud;?e. 

Cuituingham  &  McCarty,  for  plaintiff  in 
error.  J.  Jay  Buck,  for  defendant  in  er- 
ror. 

Strang,  C.  Action  to  foreclose  a  mort- 
gajfc  against  John  Cupp  and  Mary  Cupp, 
lil«  wife,  begun  in  the  district  court  ol 
Lyon  county  July  21,  1S89.  John  Watson 
was  made  a  party  defendant,  because  ho 
claimed  some  interest  In  the  land  described 
In  ttaemortKC>S^'  Cuppand  wife  defaulted. 
Watson  answered  and  claimed  title  to 
the  land  under  a  sheriff's  deed.  Plaintiff 
replied  that  the  land  sought  to  be  fore- 
closad  was  the  homestead  of  Cupp  and 
wife;  that  they  purchased  it  on  the  14th 
day  of  October,  18X6,  as  and  tor  a  home- 
stead, and  went  into  occupation  thereol 
on  that  day,  and  continuously  occupied 
it  a  homestead  from  that  time  to  the 
commencement  of  this  snlt.  The  defend- 
ant. Watson,  demurred  to  the  reply,  and 
alleged  that  the  reply  stated  no  defense 
to  his  cause  ot  action.  The  demurrer  was 
sustained.  The  plaintiff  elected  to  stand 
on  Its  pleading,  and  judgment  was  ren- 
dered for  theplain  tiff  against  theCupps  for 
the  amount  of  its  mortgage,  and  In  favor 
of  the  defendant.  Watson,  against  all  the 
other  parties  to  the  suit,  quieting  the  title 
of  said  Wat«on  to  the  lot  in  queatinn.  To 
tbls  decision  the  plaintiff  excepted,  and 
comes  here  with  Its  case  made,  asking  a 
reversal  of  the  judgment  of  the  district 
court.  October  14,  1886,  Cupp  and  wile 
exchauf!^  HO  acres  of  land  with  the  defend- 
ant, Watson,  for  lot  29  In  Coppley's  addi- 
tion to  th*>  city  of  Emporia.  The  deeds 
were  exchanged  by  Cupp  and  wife  and 
Watson  and  wife  on  that  day,  and  Cupp 
and  wife  on  that  day  went  into  posses- 
Hion  of  lot  29,  and  have  «ver  since  contin- 
uously occupied  it  as  a  homestead.  The 
judgment  nnder  which  Watson  acquired 
title  to  said  lot  was  rendered  In  Lyon 
county  district  court,  October  26,  18S6. 
The  first  day  of  said  October.  1S8H,  term 
was  October  4th.  The  mortgage  of  the 
plaintiff  company  wan  recorded  January 
2S,  1887.  Now.  if  the  judgment  under 
which  the  defendant.  Watson,  derives  title 
ever  became  a  lien  upon  lot  29.  it  was  a 
lien  thereon  before  the  uiortgnee  of  the 
plalntiti  company  attached  thereto,  and 


the  sale  under  such  judgment  gave 
good  title:  but,  it  said  judgment  never 
became  a  lien  upon  said  lot,  the  sale  of 
said  lot  thereunder  conveyed  no  title.  It 
is  adralTteil  under  the  pleadings  tfaatCupp 
and  wife  were  on  October  14, 1886.  occupy- 
ing lut  29,  as  a  home'etead.  and  have 
continued  to  occupy  it  as  a  homestead, 
ever  since.  It  follows  then  that  if  said 
judgment  ever  became  a  lien  npon  said 
lot  It  must  have  attached  thereto  on  or 
before  the  Uth  day  of  October.  1886.  Bat 
the  Judgment  was  not  rendered  until  Oc- 
tober 26,  1886.  It  could  not  become  a  lien 
upon  anything  before  It  was  rendered, 
and,  when  rendered,  by  relation  back  it  be- 
came a  lien  upon  all  the  real  estate  owned 
by  Cupp  in  Lyon  couu1;y  not  exempt  on 
the  first  day  of  the  term  at  which  it  waa 
rendered,  to-wit.0ctober4, 1886.  It  did  not 
become  a  Hen  by  relation  l)aek  on  lot  29 
on  the  first  day  of  the  term,  or  October 
4,  1886.  because  Cupp  did  not  own  the  lot 
until  the  14th  of  October,  1886.  So.  if  It 
became  a  lien  upon  said  tot  at  all,  it  be- 
came such  on  October  14,  1886;  bat,  as 
stated  above,  Cupp,  Immediately  npon  the 
receipt  of  his  deed  for  the  lot,  went  into 
possession  thereof  as  a  homestead.  If, 
therefore,  the  judgment  in  question  be- 
came a  lien  upon  said  lot,  the  lien  m  ust 
have  attached  during  the  brief  space  of 
time  between  the  i-eceipt  of  the  deeii  by 
Cupp  and  the  occupancy  of  the  lot  by 
himself  and  family  as  a  homestead.  The 
reply  states  that  at  the  time  Cupp  and 
wife  traded  for  this  lot  they  did  so,  In- 
tending to  maka  it  their  homestead,  and 
to  occupy  it  as  such  Immediately.  It  Is 
well  settled  in  this  state  and  other  states 
that  where  a  person,  the  head  of  a  family, 
purchases  a  piece  ot  land  intending  to 
make  It  a  homestead  for  himself  and  fam- 
ily, and  to  occupy  it  as  snch,  at  once,  and 
follows  such  Intention  up  by  immediate 
occupuucy  of  the  premises  as  a  homestead, 
Bui-h  land  is  all  the  while  protected  by  the 
exemption  provision  from  judgiiient  liens. 
In  Edwards  v.  Fry,  9  Kan.  417,  Justice 
Baew&a  used  the  following  language: 
"We know  that  a  purchase  of  a  home- 
stead, and  the  removal  onto  it,  cannot 
be  made  momentarily  contemporaneous. 
It  takes  time  for  the  party  In  possession 
to  move  out,  aud  then  more  time  for  the 
purchaser  to  move  In.  Repairs  may  have 
to  be  made,  or  bulldlngii  partially  or 
wholly  ei'ected.  Now  the  law  does  not 
wait  till  ai\  this  has  been  done,  and  the 
purchaser  actually  settled  in  his  new 
home,  before  attaching  to  it  the  Invfola- 
bility  of  u  homestead.  A  purchase  of  a 
homestead  with  the  view  to  occupancy, 
followed  by  occupancy  within  a  reason- 
able time,  may  secure,  ab  initio,  a  home- 
stead inviolability.**  Also  in  Monroe  v. 
May,  Id.  466,  the  same  justice  says:  "The 
homestead  Is  something  towards  which 
the  eye  of  the  creditor  need  never  be 
turned."  In  Swenson  v.  Kiehl,  21  Kan. 
534,  Justice  Brkwkk,  npon  this  subject, 
again  says:  "We  do  not  mean  that  a 
party  i»rcupylng  a  residence  under  a  lease 
must  of  necessitj  wait  until  the  exact  in- 
stant of  the  termination  of  that  lease, 
before  making  arrangements  for  his  fut- 
ure home.  The  law  favors  homesteads, 
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and  arrflneements  at  aboat  the  time  ol 
tbe  termination  of  sucb  len^e  or  occupa- 
tion, and  with  a  view  thereto,  are,  lor  the 
parpoees  of  a  homestead  question,  consid- 
ered as  made  contemporaneous  with  such 
termination."  In  Kiggs  v.  Stei-Une.  27  N. 
W.  Rep,  705,  the  Icourt  aaya :  "  And  pur- 
chase with  Intention  to  nse  as  a  residence, 
followed  by  actual  residence  as  soon  as 
practicable,  will  jylve  the  premises  the 
character  of  a  homestead  from  the  time 
of  purchase."  See  Gilworth  v.  Cody,  21 
Kan.  702;  Mitchell  v.Mllhoan,  11  Kan.  617; 
Colby  V.  Crocker,  17  Kan.  527;  Keske  v. 
Kesko.Sl  Mich.  541.  16  N.  W.  Rep.  KU5; 
Scofleld  V,  Hopkins.  61  Wis.  374.  21  N.  W. 
Rep.  25.9;  Haulon  v.  Pollard,  17  Neb.  368, 
22  N.  W.  Rep.  767;  Crawford  v.  Rlchesun, 
101111.351;  Harrison  v.  Andrews,  18  Kan, 
536.  It  Is  claimed  by  counsel  for  defend- 
ant that,  as  tbe  80-acre  tract  of  land 
which  Cupp  and  wife  gave  in  excbanfce  fur 
lot  20  was  not  a  homestead,  lot  29  was 
not  parchased  with  homestead  funds,  and 
was  therefore  not  exempt  as  a  homestead. 
This  position  Is  not  tenable.  We  recom- 
mend that  the  Judgment  of  the  district 
court  be  reversed,  and  case  sent  back  for 
further  proceedings. 

Per  Curiam.  It  is  so  Ordered;  all  the 
Justices  concurring. 


(45  Kan.  173)  — — 

Gee  ef  al.  v.  Theailkili,  et  ux. 
{Supreme  Court  of  Kansas.  Jtm.  10,  1891.) 
EXPKE38  Tbusts— Bt  Fabol. 

1.  Under  tbe  laws  of  Kansas,  an  express 
trust  concerning  real  estate  can  be  created  only  in 
writing. 

2.  Therefore,  where  an  owner  of  real  estate 
conveyed  the  same  in  fee  to  another  by  a  general 
warranty  deed  absolute  upon  its  face,  with  the 
expressed  consideration  of  $1,600,  hut  with  no 
actual  consideration,  except  a  parol  nnderstsnd- 
inc  between  tbe  parties  that  tbe  grantee  should 
sell  or  mortgage  tbe  property,  and  thereby  ob- 
tain funds  for  the  grantor,  and  shonid  convey 
back  to  the  grantoi,  whenever  be  miebt  so  desire, 
any  part  of  tbe  property  romaialng  In  the  gran- 
tee's hands,  held,  that  the  parol  trust,  with  re- 
spect to  such  real  estate,  was  void,  and  the  deed 
of  conveyance  was  absolute  and  valid. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harper  coun- 
ty :  T.  J.  Herrick,  Judge. 

George  E.  McMabon,  for  plaintiffs  in  er- 
ror. Fineb  &  Finch,  for  defendants  In  er- 
ror. 

Valentink,  J.  This  was  an  action 
brought  in  the  district  court  of  Harper 
county  on  June  11,  1886,  by  M.  S.  Thrall- 
kill  and  Dora  Thrailkill,  husband  and  wife, 
against  Rachel  Ann  Gee  and  Edwin  Oee, 
wife  and  husband,  to  obtain  the  title  to 
certain  real  estate  situated  In  the  city  of 
Harper.  The  case  was  tried  before  the 
court,  without  a  Jury,  and  the  court  found 
generally  in  favor  of  the  plaintiffs,  and 
against  the  defendants,  and  rendered  judg- 
ment accordingly ;  and  the  defendants,  as 
plaintiffs  in  error,  have  brought  the  case  to 
this  court  tor  review.  The  following  are 
among  the  admitted  facts:  M.  S.  Thrail- 
kill and  Mrs.  Gee  were  and  are  brother  and 
sister.  On  May  3,  1884.  the  Thrailkllls 
owned  and  occupied  as  a  homestead  Clie. 


property  in  controversy;  bet  on  that 
day  they  executed  a  general  warranty 
deed  therefor  to  Mrs.  Gee,  with  the  ex- 
pressed consideration  of  91,500,  which 
deed  waa  duly  acknowledged  and  re- 
corded. Afterwards,  the  propcrtyv  was 
occupied  at  one  time  by  a  tenant,  at  an- 
other time  by  the  Gees,  but  generally 
by  the  Thrailkllls,  and  it  was  occupied 
by  the  Thrailkllls  at  the  commencement 
and  during  the  prosecution  of  this  action. 
With  respect  to  most  ol  the  remaining 
facts,  the  evidence  was  directly  and  Ir- 
reconcilably conflicting.  Thrailkill  testl- 
flpd  to  one  state  ol  facts,  while  Mrs.  Gee 
and  her  husband  testified  to  a  wholly 
different  state  of  facts,  ThrBllklll  contra- 
dicting the  testimony  of  the  Gees,  and  tiiey 
contradicting  his  testimony;  but.  as  the 
court  below  found  in  favor  of  tbe  Thratl- 
kills  and  against  the  Gees,  we  must  decide 
the  case  upon  the  theory  that  the  testi- 
mony of  Thrailkill  was  and  Is  correct,  and 
tbe  contradictoi*y  testimony  of  the  Gees  le 
not  true.  Thrailkill's  testimony  is  sub- 
stantially as  follows:  He  testified  that, 
at  the  time  of  the  execution  of  the  afore- 
said  deed,  his  wife  and  one  of  his  two  chil- 
dren, a  daughter,  were  sick,  and  their 
physician  advised  that  they  should  be  re- 
moved from  that  locality,  and  they  all 
Anally  agreed  to  remove  to  the  state  of 
Colorado,  and,  believing  that  they  might 
need  additional  funds  while  there,  con- 
veyed the  property  in  question  to  Mrs. 
Gee,  as  aforesaid,  without  any  considera- 
tion whatever,  except  the  parol  under- 
standing that  Mrs.  Gee  mightsell  or  mort- 
gage the  property,  and  ttiereby  obtain 
funds  to  send  to  them  In  Colorado,  and 
that  she  should  convey  back  to  them, 
whenever  they  might  so  desire,  any  part 
of  the  property  remaining  in  her  bands; 
that  the  sick  daughter  died :  that  they  aid 
not  go  to  Colorado;  that  Mrs.  Gee  did  not 
sell  or  convey  any  of  the  property,  and 
Jias  neverconveyed  back  to  them  any  part 
of  the  same;  and  that  they  have  never  in 
fact  rerdved  from  Mrs.  Gee,  or  from  any 
one  else,  the  slightest  consideration  for 
the  property,  ^ow.  if  all  this  testimony 
of  ThraHklU's  were  true,  then  tbe  proper- 
ty was  conveyed,  to  Mrs.  Gee  for  the  sole 
purpose  that  she  might  hold  it  for  them 
in  trust  for  tbe  aforesaid  specified  pur- 
pose, and  such  trust  was  created  by  tbe 
parol  agreement  of  the  parties,  and  was 
an  express  trust.  Would  such  a  trust  be 
valid?  It  was  not  created  in  writing; 
but,  if  created  at  all,  was  created  only  in 
parol.  The  deed  of  conveyance  was  abso- 
lute and  unconditional  upon  its  face;  con- 
veyed tbe  property  in  fee,  without  the 
slightest  reservation  or  condition.  It 
eontaine<l  all  the  usual  covenants,  and 
made  no  attempt  to  create  a  trust. 
Therefore  the  trust,  supposed  to  have  had 
an  exlRteuee,  was  created  wholly  by  the 
parol  agreement  of  the  parties,  In  contra- 
diction of  the  written  terms  of  the  deed 
of  conveyance,  and  destroying  Its  terras 
and  its  tenor  and  effect  to  a  great  extent. 
Such  a  trust  cannot  be  created  under  the 
laws  of  Kansas.  Act  relating  to  frauds 
and  perjuries.  $6;  act  relating  to  convey- 
ances,§  8;  act  relating  to  trusts  and  pow- 
ers, §  I;  Morrall  v.  Waterson,  7  Kan.  VJH; 
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Knagga  t.  Mastin,  9  Kon.  533;  Ingham  v. 
BuraeU.M  Kan.S33,  2Pac.  Rep.  804.  Un- 
der the  laws  of  Kansas,  an  express  trust 
eoDcerolng  real  estate  can  be  created  only 
In  Tritlnn;.  Ttae  trust  In  the  present  case 
was  uot  so  created,  and  therefore  It  was 
Tuid,  and  the  deed  from  Thrailkltl  and  wife 
to  Mrd.  OtiQ  woe  absolute  and  valid.  VTe 
think  the  court  below  erred  In  overruling 
tlie  defendants*  demurrer  to  the  plnlntHfs' 
petition,  thedftfendantA'demurrertu  plain* 
tiffs*  evidence,  and  tlie  defendants*  Diotion 
for  a  new  trial.  The  Jadtcment  of  the 
cunrt  below  will  be  reversed,  and  caoae 
remanded  for  further  proceedlnffs.  All  the 
Jiuticee  concurring. 


(46  KaD.  162)  " 

Hill  et  al  v.  Lewis  et  ax. 
(Supreme  GouH  of  Kansaa.  Jan.  10^  ISBL) 
GAxoiLUTioir  ov  Deeds— PuiTD—NioBaaAaT 

In  an  motion  to  set  aside  oertaln  oonvey- 
anoss  of  real  estate,  Itwas  alleged  that  the  plain- 
tlfb,  Ii.  Bad  hiubaiid,  owned  aad  resided  od  a 
tract  of  land  as  their  homestead,  and  that,  while 
■o  occupying  It,  the  husband  executed  ,b  convev' 
Booeof  the  same  to  H.,  without  the  consent  of  his 
wire;  that,  subsequently,  H.  and  his  wife,Lydia 
H.,  executed  a  deed  with  the  usual  corenanu  of 
warranty  to  P.  The  aotion  to  set  aside  both  of 
these  conveyances  was  brought  a^inst  H.  and 
P.,  without  JolniDK  as  a  defendant Xydia  H.,  one 
of  the  crastorsof  P.  Heiti,  that  she  is  a  necessary 
party  fa  the  actioa  to  cancel  the  deed  In  which 
she  Joined  ss  grantor,  and  that  the  peUtfon  dis- 
closed apott  its  fooe  a  defect  of  paitles  defend- 
ant 

(SyUalnu  by  the  Court ) 

Error  from  district  court,  Graham  coQn- 
ly ;  LoDis  K.  Pbatt,  Judge. 

Tritt  &  Roberta^  for  plaintiff  in  error. 
a.  W.  Joaea  and  W.  A.  &  Blrd^  for  defeud- 
unt  In  error. 

Johnston,  J.  In  this  action,  Nora  Lewis 
Joined  her  husband,  J.  C.  B.  Lewis,  with 
her  as  plaintiff,  and  asked  for  the  cancella- 
tion of  certain  conveyances  of  a  quarter 
section  of  land,  wblch  they  acquired  by 
settlement  and  linprovement,  under  the 
laws  of  the  United  States  relating  to  public 
lands.  The  petition  states  that  Nora 
Lewis  with  her  husband  have  at  all  times 
since  taking  aiUd  land  reKlded  apon  and 
claimed  the  same  as  thelrhomestead ;  that 
J.  C.  B.  Lewis,  singly  and  without  her 
knowledge  or  consent,  executed  and  deliv- 
ered warranty  deeds  to  W.  R.  Hill  for  the 
land,  which  deeds  have  been  duly  filed  and 
recorded'  In  the  olTlco  of  the  register  of 
deeds;  that  W.  B.  Hill  knew  at  the  times 
the  conveyances  were  made  that  Nora 
nnd  J.  C.  B.  Lewis  werehusbandnnd  wife, 
nnd  that  they  occupied  the  land  as  a 
homeetend  at  and  prior  to  the  times  the 
deeds  were  made;  that  Nora  Lewis  did 
not  receive  any  consideration  or  part  ol 
the  purchase  money  paid  by  Hill  to  J.  C. 
B.Lewis:  and  that,  subsequently,  W.  B. 
Hill  and  Lydin  Hill,  his  wife.necuted  and 
delivered  to  James  P.  Pomoroy  a  war- 
ranty deed  to  the  same  trnct  of  land,  In 
consideration  of  the  sum  uf  $650.  W.  R. 
Hill  and  James  P.  Pomeroy  were  made 
partlea  defendant  in  the  action,  and  the 
plaintWB  ask  that  the  deeds  to  W.  R.  Hill, 
nnd  from  W.  B.  UlU  and  Lydla  HiO  to 


Jamea  P.  Pomeroy,  be  set  aside  and  can- 
celed, and  the  title  to  the  land  be  quieted 
In  the  plaintiffs.  Thedefendants  demurred 
to  the  petition,  and  one  of  the  grounds  ol 
demurrer  was  that  there  was  a  defect  of 
parties  dtfendant.  The  demurrer  wao 
overruled,  and  the  defendants  electing  to 
stand  on  the  demurrer,  the  court  entered  a 
Judgment  canceling  the  deeds,  as  prayed 
for.  The  demurrer  should  have  been  sus- 
tained. Lydia  Hill  Joined  In  theexecutlon 
of  the  deed  to  Pomeroy,  and  she  was  not 
made  a  party.  The  deed  in  which  abe 
Joined  with  W.  R.HIll  contained  the  usual 
covenants  of  warranty,  and  sbe'willbe 
liable  thereon  to  Pomeroy,  !t  the  allega- 
tions of  the  "petition  are  true.  The  plain- 
tiffs seek  to  have  this  deed  to  Pomeroy 
canceled  and  set  aside,  without  having  all 
the  parties  who  Joined  In  Itsexecutlon  and 
in  its  covenantsbefore  thecoort.  It  is  the 
right  of  Pomeroy,  who  must  ultimately 
look  to  thecovenants  of  his  grantors,  that 
both  of  them  should  be  made  co-defend- 
ants. Lydia  Hill  l^  liable  on  thecove- 
nants to  the  name  extent  as  her  husband, 
and  it  appears  on  the  face  of  the  petition 
that  Bhe  Is  a  necessary  party  to  a  complete 
determination  of  the  controversy.  It  is 
certain  that  the  homestead  cannot  be 
alienated  without  the  Jolntconsent  of  the 
husband  and  wife,  and,  if  the  facts  alleged 
are  established,  the  plalntlRs  below  are 
entitled  to  prevail;  but,  before  the  deeds 
which  they  claim  to  he  a  cloud  upon  their 
title  are  canceled  and  set  aside,  all  the  par- 
ties who  Joined  in  the  same,  and  who  are 
liable  upon  thecovenants  therein,  should 
be  brought  before  the  court.  For  the  er- 
ror in  overruling  the  demurrer,  the  Judg- 
ment of  the  district  court  will  be  reversed, 
and  the  cause  remanded  tor  a  new  trial. 
All  the  Justleea  concurring. 


  (4B  Kan.  1M>» 

Davd  et  af.  T.  Van  Db  Mark  et  al. 
(Supreme  Court  of  Kansas.    Jan.  10,  1891.) 

RBPLBVIK — FoSSR89IO!f  OF  PaOFXRTT. 

Replevin  will  not  lie  asainst  a  person  wtar 
Is  neither  In  the  actual  nor  coostnictive  posses- 
sion of  the  property  sought  to  barecoverea  at  ttw 
eoDunenoement  of  the  action. 
(SyUabus  by  Strang,  C.) 

Commissioners*  decision.  Error  from 
district  court.  Republic  eonnty;  E.Ht<TCB- 
INSON,  Judge. 

W.  T.  Dillon,  for  plaintiffs  In  error. 
Theo.  LaiDg  and  C.  W.  Van  Do  Markt  for 
defendants  m,  error. 

Strand,  C.  Action  for  replerln  for  a 
horse,  tried  in  the  district  court  ot  Repub- 
lic county,  October  12,  1888,  by  the  court 
without  a  Jury.  The  court  made  special 
findings  of  Inct  and  of  law,  and  entered 
Judgment  thereon  bi  favor  ot  the  defend- 
ants. Among  othel*  findings  of  tact,  the 
court  found  that  the  action  was  begun  by 
the  plaintiffs  below,  after  the  defendants 
below  had  sold  and  finally  parted  with 
the  horse.  Plaintiffs  asked  for  Judgment 
on  the  Undings,  which  was  refused.  They 
then  filed  a  motion  for  a  new  trial,  which 
was  overruled.  The  action  was  tried  all 
the  way  through  as  an  action  of  replevin, 
with  an  affidavit  and  bond  and  order  of 
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delivery.  The  answer  was  a  general  de- 
nial. The  Judgment  was  for  the  return  of 
the  property  nnd  damages,  both  on  ac- 
count of  depreciation  hi  value  while  In 
plaintiff'  pijsHesston,  and  for  Its  deten- 
tion; or  If  delivery  of  the  property  could 
not  be  hfld,  for  its  value,  and  damages  for 
Its  detention.  With  a  finding  that  the  ac- 
tion was  commenced  after  the  property 
was  sold,  and  flnullr  parted  with  by  the 
defendants  below,  the  Jodgnient  should 
bare  been  for  the  defendants.  Ladd  v. 
Brewer,  17  Kan.  204;  Moses  v.  Morris,  20 
Kan.  213;  Brown  v.  Holmes,  13  Kan.  482. 
It  Is  therefore  recommended  that  the  ludg- 
ment  of  the  district  court  -be  reversed, 
with  Instructluns  to  render  Judgment  for 
the  defendants,  for  costs. 

Per  Curiau.  It  is  so  ordered;  all  tbe 
Justices  concurring. 


(45  Ked.  lOK)  

C&AMFION  V.  HaBTFORD  INVESTMENT  GO. 

(Supreme  Ctnurt  cf  Ktmaas.   Jan.  10^  189L) 

AssramnKT  or  Mobtoaob  Codpons—  Fatmbkt— 
Interest  ik  Sbcdiutib8. 

1.  The  title  to  interest  coupons  passes  from 
hand  to  bond  by  mere  delivery. 

a.  Where  the  owner  of  a  note,  with  interest 
coupomi  attached,  secured  by  a  morte^ge  upon 
real  estate,  which  he  hEts  purcbased  m>m  an  in- 
vestment company  engaged  in  making  loans  in 
this  state,  ana  selling  them  to  parties  in  other 
states,  (such  note  and  mortgage  being  indorsed 
and  transferred  totbeowner"witbont recourse  ") 
receives  the  money  on  the  first  coupon  falling 
due.  from  the  investment  company,  but  not  at  the 
bank  or  offloe  where  the  note  and  Interest  cou- 
pon are  payable,  with  notice  that  it  is  the  cus- 
tom of  the  company  to  advance  the  interest  on 
loans  sold  by  it,  when  the  interest  falls  due, 
whether  the  same  has  been  paid  by  the  borrower 
or  not,  the  transaction  is  presumptively  a  trans- 
fer or  an  assignment  of  the  coupon,  and  not  a  pay- 
ment or  extinguishment  thereof. 

3.  In  the  absence  of  an  express  agreement  or 
controlling  equity  to  the  contrary,  the  assign- 
ment of  one  of  a  numl)er  of  coupon  interest  notes 
secured  by  a  mortgage  carries  with  it  a  pro  rata 
share  of  the  security. 
Valentikb,  J.,  dissenting. 
{Syllalms  by  the  Court.) 

Error  to  district  court,  Sedgwick  coun- 
ty; C.  Bebd,  Judge. 

Campbell  A  Z>yer,  for  plaintiff  in  error. 
Moore  4t  Doufflas,  ford^endant  In  error.' 

HoRToN,  C.  J.  Tills  was  an  action  com- 
menced by  Julia  Champion  against  James 
Warrell,  Mary  A.  Warrell,  the  Hartford 
Investment  Company,  and  George  C. 
Strong,  upon  a  promissory  note  for  $2,- 
50V.  dated  March  1.  Ifi88,  ultta  lU  Interest 
coupons,  for  $IU0  each,  attached  thereto. 
Tbe  note  and  coupons  were  executed  by 
James  and  Mary  Warrell,  made  payable 
to  the  order  of  George  C.  Strong,  and 
were  secured  by  a  mortgage  on  certain 
real  estate  In  Sedgwick  county.  At  the 
time  of  the  execution  of  the  mortgage  tbe 
Worrells  executed  another  promissory 
note  to  George  C.  Strong  for  the  sum  $250, 
and  also  executed  a  second  mortgage  on 
the  real  estate  to  secnre  the  second  note, 
warranting  the  real  estate  free  and  clear 
of  all  Incumbrances,  except  tbe  Qrst  mort- 
gage of  f  2,500.  The  second  mortgatce  stlp- 
Dtated  that,  if  any  money  was  paid  by  tbe 


holder  of  the  mortgage  to  protect  himself 
on  any  prior  Hen,  the  mortgage  to  be  due 
at  once,  and  the  money  paid  out,  to  bear 
12  per  cent,  per  annum,  and  to  become  a 
part  of  the  debt.  The  second  note  and 
mortgage  were  transferred  by  George  C. 
Strong  to  the  Hartford  Investment  Com- 
pany. The  first  coupon  was  due  Septem- 
ber 1, 1888,  and  was  Tor  $100;  the  second 
coupon  was  due  March  1,  1S80,  and  was 
for  $100.  The  Hartford  Investment  Com- 
pany answered,  setting  up  two  causes  of 
action,— one  on  the  coupon  (or  $100,  doe 
September  1,1888,  with  Interest  thereon, 
and  asking  that  the  coupon  be  declared  a 
concurrent  lien  with  the  first  note  and 
mortgage,  and  that  It,  the  defendant  com- 
pany, be  allowed  to  prorate  with  thf 
bolder  of  tbe  first  note.  The  second  canee 
of  action  was  upon  the  second  note  and 
mortgage  above  referred  to.  The  case 
was  submitted  to  tbe  court  upon  the  fol- 
lowing agreed  statement  of  tacts:  **The 
notes  and  mortgage  involved  In  this  ac- 
tion were  executed  to  George  C.  Strung, 
who  was  the  agent  of  the  Hartford  Invest- 
ment Company,  and  were  by  blm  indorsed 
and  assigned  to  Edward  G.  Robertson, 
who  was  the  president  and  financial  agent 
at  Hartford,  Conn.,  of  tbe  Hartford  In- 
vestment Company.  Robertson  sold  tbe 
notes  and  mortgage  to  tbe  plaintiff.  The 
copies  of  the  notesand  Indorsements  there- 
on, and  the  mortgages  set  out  in  tbe 
plaintiff's  petition,  and  In  the  cross  peti- 
tion of  theHartford  InvestmentCoinpany, 
are  true  copies  of  tbe  originals.  Tbe  prin- 
cipal note  and  the  Interest  notes  or  cou- 
pons were  all  payable  at  the  Charter  Oak 
National  Bank  in  Hartford,  Conn.  When 
the  first  coupon  fell  due,  the  plaintiff  pre- 
sented the  same  to  Edward  G.  Robertson 
at  Hartford,  and  Robertson,  acting  for 
thecompany,  paid  the  plaintiff  the  amount 
calledtor  by  the  coupon. and  plaintiff  then 
and  there  delivered  to  Robertson  the  cou- 
pon uncanceled.  The  Hartford  Invest- 
ment Company  was  engaged  in  making 
loans  in  Kansas  through  GeorgeC.Strong, 
and  selling  them  to  parties  In  the  eastern 
states,  and  It  was  the  custom  of  the  com* 
pany  to  advance  the  interest  on  loans 
sold  by  It  when  such  Interest  fell  due, 
whether  tbe  same  had  been  paid  by  the 
borrower  or  not:  and  this  fact  was 
known  to  the  plaintiff  at  the  time  she 
purchased  the  notes  and  mortgage.  Nei- 
ther the  princlpalnote  set  out  in  the  plain- 
tiff's petition,  nor  the  coupon  set  out  In 
tbe  cross-petition  of  the  Hartiord  Invest- 
ment Company,  has  ever  been  paid  by  the 
borrower  to  tbe  company.*"  The  dis- 
trict court  rendered  judgment  in  fHTor  of 
Julia  Champion  for  the  amount  of  her 
claim,  and  for  the  Hartford  Investment 
Company  for  the  amount  of  its  claim,  and 
also  decreed  "  that  the  mortgnge  set  out 
in  plaintiff  s  petition  Is  a  first  lieu  upon  tbe 
lands  and  tenements  described  to  secure 
the  indebtedness  of  James  Warrell  and 
Mary  A.  Warrell  In  the  petition  set  forth, 
and  also  to  secure  the  payment  of  the  In- 
debtedness of  Warrell  &  Warrell  to  the 
Hartford  Investment  Company  upon  the 
coupon  set  forth  In  the  first  clause  of  ac- 
tion in  the  crosB-petitlon  of  the  Hartford 
Investment  Company  for  the  amount  of 
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4117.  and  tbat  tbe  lurestment  company  is 
entitled  to  nhare  pro  rata,  in  tbe  security 
uf  tbe  mortgage  tor  tbe  payment  of  the 
Bum  last  mentioned."  Plaintiff  excepted 
to  the  rulinR  and  judgmetit  of  the  court, 
and  contends  that  the  Hartiord  Invest- 
ment Company  Is  not  entitle*!  to  prorate 
with  her  in  tbe  security  of  the  mortgaffe 
for  the  amount  of  tbe  coupon  due  Septem- 
ber 1, 1R88,  wblcb  was  presented  by  ber  to 
Edward  G.  Robertson  at  Hartford,  and 
on  wblch  Robertson,  acting  for  the  invest- 
ment company,  advanced  to  her  flOO,  the 
amount  thereof. 

We  think  tbat  tbe  ruling  of  tbe  district 
court  was  correct,  and  therefore  that  tbe 
Judgment  must  be  affirmed.  The  coupon 
was  indorsed  by  the  original  payee  "  wlth- 
oat  i-ecourse. "  The  mortgage  was  In- 
dorsed by  both  tbe  original  payee  and  Ed- 
ward G.  Robertson  "without  recourse." 
The  coupon,  as  well  aa  the  note  and  mort- 
gage, was  payable  at  the  Charter  Oali  Na- 
tional Bank,  Hartford,  Conn.  Neither  the 
Hartford  Investment  Company,  nor  Ed- 
ward G.  Robertson,  were  legally  liable  up- 
on tbe  note,  the  mortgage,  or  the  coupon. 
When  the  plaintiff  presented  tbe  coupon 
to  Edward  G.  Robertson,  who  was  acting 
for  the  Investment  Company,  she  knew 
"that  It  was  tbe  custom  of  the  company 
to  advance  the  interest  on  loans  sold  by  it 
when  the  Interest  fell  due,  whether  the 
same  bad  been  paid  by  the  borrower  or 
not. "  Tbe  title  to  the  coupon  passed  by 
mere  delivery,  and  the  transfer  of  the  cou- 
pon from  the  plaintiff  to  the  investment 
company  was  presumptively  a  transfer  of 
title.  The  transaction  concerning  the 
coupon  was  therefore  a  transfer  or  assign- 
ment of  It,  and  not  a  payment.  This  1b 
especially  true,  because  tbe  transfer  was 
made  by  tbe  plaintiff  to  one  who  was  not 
ber  debtor,  and  to  one  who  was  not  under 
any  legal  obligation  to  pay  tbe  coupon.  It 
was  not  the  Intention  of  Robertson  of  the 
investment  company  to  pay  or  extinguish 
the  coApon  when  the  money  was  advanced 
thereon,  and,  us  the  plaintiff  knew  that 
tbe  company  would  advance  the  money 
whether  paid  or  not  by  the  makers,  it 
cannot  reasonably  be  said  that  she  sup- 
posed tbe  maker  had  furnished  tbe  money 
to  pay  tbe  coupon, or  thatthecompanyin- 
tendedto  pay  thecoupon  when  the  amount 
thereof  was  advanced  to  her.  Neither  do 
we  think  tbat  the  Hartford  Investment 
Company  Is  estopped  from  claiming  that 
the  coupon  Is  unpaid.-  The  plaintiff  was 
not  misled  by  any  statements  or  represen- 
lations  of  the  company  orlts  agents.  The 
cumpauy  acted  in  all  matters  in  good 
faith.  There  can  be  no  estoppel  hi  such  a 
case. 

If  it  be  nrged  that  the  plaintiff  believed, 
when  she  received  the  money  upon  the 
coupon,  that  it  was  a  payment  and  an  ex- 
tluKuisbment thereof,  the  suffleient  answer 
ts  that  she  did  not  present  the  coupon,  or 
rec^ve  payment  at  the  bank  or  place 
where  the  note  and  coupon  were  payable; 
tbat  she  knew  tbat  Robertson,  acting  for 
the  company,  would  pay  the  interest  on 
tbe  presentation  of  the  coupon  "whether 
tbe  makers  bad  paid  It  or  not:"  tbat  on 
presenting  It  she  did  not  Inqnlre  whether 
the  makers  bad  paid  it,  or  bad  furnished 


any  money  to  pay  It,  and,  finally,  tbat 
she  received,  the  money  from  one  who 
was  not  her  debtor,  and  from  one  who 
was  nnder  no  legal  obligation  to  pay  the 
coupon.  As  tbe  plaintiff  did  not  receive 
tbe  money  at  the  bank  where  the  coupon 
was  payable,  It  it  was  of  importance  or 
Interest  for  ber  to  ascertain,  she  should 
have  inquired,  when  presenting  ber  cou- 
pon to  Robertson,  whetberthe  makers  had 
paid  or  bad  furnished  any  money  to  pay 
the  same.  If  she  had  so  inquired,  she 
would  have  undoubtedly  been  Informed 
tbat  no  money  had  been  furnished  by  the 
makers,  but  that  the  company  wonld  ad- 
vance the  money  upon  the  coupon.  It 
must  also  tie  remembered  that  thecou- 
pon over  which  this  controversy  anise  Is 
tbe  first  coupon  falling  due  upon  the  note 
and  mortgage,  and  that  the  plaintiff  bad 
never  been  paid  previously  anything  upon 
tbe  mortgage  or  coupon,  through  Robert- 
son or  tbe  Investmentcompuny.  before  her 
presentation  of  this  coupon.  It  the  plain- 
tiff bad  received  on  prior  occasions  from  tbe 
makers  of  ttaenoteand  mortgage,  through 
Robertson  or  the  Investment  company, 
any  money  upon  the  note  or  interest  cou- 
pons, there  might  then  be  some  presump- 
tion that  she  believed,  when  she  received 
the  money  upon  tbe  coupon  presented  to 
Robertson,  that  she  was  receiving  the 
same  from  the  makers  In  payment  ot  the 
coupon,  but  sbe  bad  never  received  any 
money  from  the  makers  of  the  note  and 
mortgage,  as  It  was  the  first  coupon  fall- 
ing due  upon  which  the  money  was  ad- 
vanced. The  plaintiff  cannot  rely  in  this 
case  upon  any  prior  payment,  or  any- 
thing that  had  occurred  before  tbe  presen- 
tation of  ber  coupon  to  Robertson,  to 
strengthen  her  case.  Therefore.  In  our 
opinion,  the  plaintiff  had  no  reasonable 
ground  to  believe  that  Robertson  orthe 
Invratment  company  intended  to  payor 
extinguish  the  coupon  when  he  handed 
over  to  her  tbe  sum  called  fur  by  it,  and 
took  the  coupon  Into  bis  possession.  Tt 
is  difilcutt  to  find.  In  tbe  text-books  or  re- 
ports, any  case  precisely  like  this.  See, 
however,  Ketchum  v.  Dnncan,96  U.  S.  659, 
and  Blair  v.  White,  17Atl.  Rep.  49.  We  do 
not  think  there  is  anything  In  the  agreed 
statement  offacts.orin  the  record  present- 
ed, showing,  or  tending  to  show,  tbat  the 
Hartford  Investment  Company  paid  tbe 
coupon  to  protect  tbe  second  mortgage. 
Tbe  Judgment  of  the  district  court  wtU  be 
affirmed. 

Johnston,  J.,  concurring. 

Valenti.ve,  J.  I  do  not  concur.  The 
note,  coupons,  and  mortgage  Involved  In 
this  controversy  were  executed  by  James 
Warrell  and  wife  to  George  C.  Strong, 
agent  of  the  Hartford  Investment  Com- 
pany, and  were  by  him  assigned  to  Ed- 
ward G.  Robertson,  tbe  president  and 
financial  agent  ot  such  company,  who  re- 
sided and  did  buelneiiB  for  tbe  company  at 
Hartford,  Conn.,  and  were  by  bim  sold 
and  transferred  to  Julia  Champion,  the 
plaintiff  in  this  action.  At  the  time  of  the 
sale  It  was  known  and  understood  by 
tbe  parties  tbat  Robertson,  for  tbe  com- 
pany, would  advance  tbe  Interest  as  it  fell 
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due,  whether  the  same  had  been  paid  by 
the  makers  aod  mort^agore  ^rnot;  and 
he  did  advance  to  Mm.  Champion  the 
amount  of  the  first  coupon  which  repre- 
sented Interest,  when  It  fell  due,  and  Mrs. 
Champion  delivered  the  coupon  to  him 
uncanceled.  Under  the  provisiuns  of  the 
mortgage,  it  such  coupon  had  not  been 
paid  at  the  time  when  it  became  due,  the 
entire  debt  and  the  mortgage  would  have 
become  due,  and  Mrs.  Champion  could  at 
once  have  commenced  her  action  for  the 
debt  and  the  accrued  Interest,  and  to  fore- 
done  the  mortgage.  Afterwards  the  sec- 
ond coupon  became  doe  and  was  not  paid, 
and  Mrs.  Champion  then  commenced  this 
action.  In  my  oplntou,  as  between  Mrs. 
Champion  and  Robertson  and  the  Hartford 
Investment  Company,  this  advancement 
uf  the  amount  of  the  aforesaid  coupon 
ought  to  be  considered  as  a  payment,  and 
their  lien  upon  the  mortgaged  property  for 
the  payment  of  this  coupon  shoold  be  con- 
sidered as  subsequent  and  Interior  to  the 
lien  of  Mrs.  Champion  for  the  payment  of 
fter  notes,  coupons,  and  mortgage.  Evi- 
dently, Mrs.  Champion  did  not  consider 
;that  she  was  selling  said  coupon  to  Rob- 
ertson and  the  investment  company  so  as 
to  permit  It  to  remain  alien  upon  the 
mortgaged  property  to  the  Inju^  of  her 
own  security,  hut  evidently  she  conEddered 
that  Buch  coupon  was  paid,  and,  as  be- 
tween her  and  the  investment  company,  I 
think  it  ought  to  be  so  considered,  al- 
though, as  between  the  Investment  com- 
pany and  the  parties  executing  the  note, 
coupons,  and  mortgage.  It  should  be  con- 
sidered as  still  unpaid  and  stilt  a  lien.  It 
Is  admitted  that  the  mortgaged  property 
Is  not  Bufflcient  to  pay  the  entire  debt: 
and.  If  thia  coupon  is  permitted  to  be  a 
lien  upon  the  mortgaged  property  as 
against  Mrs.  Champion,  she  must  lose,  al- 
though she  purchased  the  mortgage  with 
the  note  and  coupons  from  a  company 
whose  business  it  was  to  procure  and  sell 
mortgai^.  and  purchased  the  same  with 
the  aforesaid  understanding,  and  although 
the  company  advanced  the  amount  of  the 
coupon  without  even  an  Intimation  that 
it  was  a  purchase  or  a  sale  of  the  coupon. 
In  support  of  the  views  herein  expressed, 
seethe  followingaathorltlee:  Union  Trust 
Go.  T.  Monticello,  etc.,  B.  Co..  6S  N.  T.  811 ; 
Cameron  t.  Tome.  U  Md.  607,  2  Atl.  Rep. 
SSI:  Com.  T.  Canal  Co..  82  Hd.  601;  Haven 
T.  Depot  Co..  109  Mass.  88;  Jones,  Ry. 
Secnr.  §§  32»-S31. 


MS  K&D.  266) 

VooRHiB  et  a/.  V.  Micbaelis. 
(Supreme  *l<mrt  of  Kaiieaa.  Jan.  10.  1891.) 

FHAUDnLBHT  GONVETAKCES— ATUOHMBNT— -Dlfi- 

SOLUTIOS. 

1.  An  Insolveot  debtor,  as  lon^  as  he  retains 
possession  of  his  property,  ma;  appropriate  it  to 
the  payment  of  dfibta,  and  may  prefer  creditors. 

3.  A  voluntary  conveyance  made  to  defraud 
creditors  Is  void  only  as  to  prior  and  existing 
creditors,  and  to  those  designed  to  be  defrauded 
by  the  conveyance. 

3.  Where  an  attachment  on  a  note  not  due  is 
diawlved  because  the  grounds  therefor  are  not 
true,  the  action  is  properly  dismissed. 

Error  from  district  court,  RuBsell  coun- 
ty; S.  O.  Hinds.  Judge. 


H.  Jj.  PestHna  and  U.  Q.  Laing,  for  plain- 
tiffs In  error.  J.  H.  Franklia  and  George 
W.  HoJlanttt  for  d^endant  in  error. 

Per  Cueiau.  This  was  an  action 
brought  by  Yoorhis,  MlUer  &  Rupel  against 

G-  J.  Mlchaelis,  on  a  promissory  note  tor 
$456,  not  due.  An  order  of  attachment 
was  granted  and  issued  by  tbe  probate 
judge  of  the  county  where  the  action  was 
commenced,  and  thereon  the  property  of 
G.  J.  Mlchaelis  was  taken  possession  of  by 
tbe  officer.  A  motion  to  dissolve  the  at- 
tachment was  made  by  Mlchaelis.  The 
testimony  was  partly  oral  and  partly  by 
affidavits, — mostly  oral.  The  motion  to 
dissolve  was  sustained  and  the  case  dis- 
missed. Tlie  plaintiffs  excepted,  and  bring 
the  case  here.  The  evidence  is  conflicting, 
and  against  the  finding  of  the  district 
court.  We  do  not  think  tbe  evidence  of 
such  a  character  as  to  aatborlie  as  to  In- 
terfere. An  insolventdebtor.as  long  as  he 
retains  possession  of  hisproperty,  may  ap- 
propriate It  to  the  payment  of  debts,  and 
may  prefer  creditors.  Dodd  v.  Hills,  21 
Kan.  707;  Randall  v.  Shaw,  28  Kan.  419; 
Bailey  v.  Manufacturing  Co.,  »2  Kan.  73,  3 
Pac.  Rep-  756-  A  voluntary  conveyance 
made  to  defraud  creditors  Is  void  only  as  to 
prior  and  existing  creditors,  and  to  those 
designed  to  be  defrauded  by  the  convey- 
ance." Sheppard  v.  Thomas,  24  Kan.  780. 
As  the  order  of  attachment  was  set  aside 
for  the  reason  that  the  grounds  therefor 
were  not  true,  the  action  was  properly 
dismissed.  Pierce  v.  MyerB,  28  Kan.  364. 
Tbe  order  and  Judgment  of  tbe  district 
court  will  be  affirmed. 


  (46  Kaa.  »T) 

Chicago  Lumbkb  Co.  v.  Schweiter  et  &l. 
(Supreme  Count  of  Kansas.  Jan.  10,  1891.) 

MECnANlCS'  LlEKS — FkIOBITIES — MOBTOAOES. 

S.  entered  into  an  agreement  to  sell  certai'; 
lots  to  J.  on  credit,  which  provided  that  J.  wan 
to  build  a  house  on  the  lots  to  cost  not  less  than 
«1,500,  and  when  the  boose  was  inclosed.  S.  was 
to  convey  the  lots  to  J.  by  warranty  deed,  when 
J.  was  authorized  to  make'  a  mortage  and  ob- 
tain a  loan  on  the  lots  for  11,900,  alter  which  J. 
was  to  execute  a  mortgage  un  the  lots  to  B.  to 
seciure  the  payment  of  the  purchase  price  of  the 
same.  It  was  also  stipulated  that  until  the  deed 
and  mortgages  were  made,  as  |nt)v{ded,  tbe  legal 
and  equitable  title  should  remain  in  8.,  and  that 
until  that  time  J.  could  not  subject  the  poToperty 
to  any  liens.  The  deed  and  mortgages  were  msde 
as  i^vlded  m  the  contract,  but  some  time  prior 
to  their  execution  J.  purchased  from  a  lumber 
company  material  for  use,  and  which  was  used, 
in  the  construction  of  the  bouse,  but  did  not  pay 
for  tbe  same,  and  the  lumber  company  filed  a 
statement  for  a  lien  on  the  lots  against  J.  as 
owner.  Held,  in  an  action  to  foreclosure  the  lien 
of  the  Imntwr  company,  that  the  contract  under 
which  J.  held,  limited  his  interest  and  owner- 
ship, and  his  right  to  create  liens  on  the  lots, 
and  that  the  lien  of  the  lumber  company  is  subor- 
dinate to  tbe  mortgage  liens  given  in  pursuance 
of  the  contract,  ' 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Sedgwick  coun- 
ty; C.  Reed,  Judge. 

Hatton  &  Ruggles,  for  plaintiff  in  en*or. 
SluBa  ifr  Staaley  and  Hallo  A  Home, 
for  defendants  In  error. 

JoHKBTON,  J.  This  was  an  actfon 
brought  by  the  Chicago  Lumber  Compa- 
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07  to  enforce  a  mecbaDle's  Hen  agalnat 
real  estate  In  tbe  olty  of  Wichita,  tor  lum- 
ber and  balldinjc  materia)  tamUbed  to  S.  T. 
Jones.  It  appears  that  on  April  29,  1887, 
Henry  Schweiter,  who  was  tbe  owner  ol 
the  real  estate  menxioned,  aa  well  as  oth- 
er lotslntbeHunelocalfty.enteredinto  a 
written  contract  agreeing  to  sell  a  large 
nnmber  ot  lots  to  S.  T.  Jones,  who  In  turn 
agreed  to  build  one  house  on  each  parcel 
of  four  lots,  each  ot  the  bouses  to  cost 
not  less  than  91,600,  and  to  be  worth  that 
sum.  It  was  stipulated  that,  when  each 
ot  the  houses  was  inclosed,  Sch  welter 
should  convey  the  four  lots  upon  which 
the  same  was  situated  to  Jones  by  a 
good  and  anfflclent  warranty  deed,  and 
that  Jones  should  then  have  tbe  privilege 
of  placing  a  mortgage  tor  a  loan,  not  ex- 
ceeding $1,200,  on  any  one  house  and  par- 
cel ot  tour  lots,  which  should  bea  first  lien 
on  the  lots;  and  that  thereupon  Jones 
should  execute  to  Sctawelter  two  notes, 
each  tor  one-half  ol  the  purchase  price  of 
tbe  parcel  ot  lots  so  conveyed,  one  due 
tn  six  months,  and  the  other  due  in  one' 
year  from  date,  with  8  per  cent,  interest  per 
annum  until  due,  and  12  percent.  Interest 
per  annum  after  maturity  nntil  paid,  to- 
gether with  a  mortgage  on  each  parcel  of 
lots  to  secure  tbe  payment  of  said  notes ; 
and  that  nntil  tbeexeeutlonand  recording 
of  each  of  said  mortgages  Jones  shonla 
keep  said  lots  clear  of  all  liens.  Judgments, 
and  taxes,  ot  every  kind  and  description, 
on  his  account,  so  that  the  mortgage  to 
Jones  should  be  a  lien  second  and  inferior 
to  said  first-named  mortgage  of  fl,200. 
The  purchase  price  ot  tbe  lota  was  9860. 
and  it  was  provided  that  the  title  of  all 
of  the  property  mentioned  In  tbe  contract, 
both  l^al  and  equitable,  should  remain 
In  Schwelter  niitil  the  mortgages  and  con- 
veyances aforesaid  were  made,  and  that 
Jones  should  be  liable  tor  interest  upon 
ttwparchase  price  of  tbe  property  at  8  per 
cent,  during  that  period,  which  interest 
ebonld  cease  when  tbe  mortgages  for  the 
purchase  money  were  executed,  and  then 
tbe  interest  therein  stlpnlated  should  be 
paid.  On  May  2,  1887,  Jones  contracted 
with  tbe  Chicago  Lumber  Company  for 
lumber  and  material  with  which  to  build  a 
house  and  barn  on  four  ot  the  lots  men- 
tioned In  the  contract,  and  the  delivery  of 
tbe  same  to  Jones  was  begun  on  that  day 
and  completed  on  June  ^.  1887,  and  the 
same  was  purchased  for  use  and  was  used 
In  the  construction  of  the  house  nnd  bam. 
The  price  ot  the  Inmber  and  material  so 
sold  and  delivered  amounted  to  the  sum 
ot  9968.88.  On  May  20,  1887,  Schwelter 
executed  and  delivered  a  deed  of  the  lots 
to  Jones,  and  on  the  same  day,  and  In pur^ 
■nance  of  the  contract  between  Jones  and 
Sctawelter,  Jones  and  wife  executed  a 
note  and  mortgage  to  Smedley  Darling- 
ton, and  received  thereon  the  sum  of 
91.200,  and  this  mortgage  was  recorded 
on  May  21, 1887.  On  May  20, 1887,  and  in 
pursnanee  of  the  contract,  Jones  and  wile 
execnted  and  delivered  to  Schwelter  notes 
tor  91 .400,  being  the  purchase  price  of  the 
lots,  and  also  a  mort^nge  to  secure  the 
payment ofthe same.  'X'hls  mortgagewas 
given  subject  to  the  Darlington  mort- 
gage, and  It  stipulated  that  It  was  given 
T.25F.no.9— 88 


to  secure  tbe  balaneeof  the  pnrebase  moo* 

ey  of  the  mortgaged  property.  Thto 
Instrument  was  filed  for  record  on  May 
23, 1887.  On  September  9,  1887,  the  Chica- 
go Lumber  Company  filed  in  tbe  office  ot 
the  clerk  of  the  district  court  a  statement, 
claiming  a  lien  against  the  real  estate  for 
the  lumber  and  building  material  tur^ 
nlshed  under  a  contract  with  S.  T.  Jones, 
as  owner;  and  It  is  admitted  that  Jonee 
was  indebted  to  the  lumber  company  In 
the  sum  of  9968.88,  with  interest  thereon, 
and  that  the  lumber  and  buildlog  mate- 
rial were  purchased  by  Jones  from  tbe 
lumber  company  to  be  used  in  the  con- 
struction of  the  bouse  and  bam,  and  wen 
so  used.  Tbe  lumber  company  brought 
this  action  on  November  11,  JSSI,  to  fore- 
close its  lien,  and  made  Schwelter  and  Dar- 
lington parties  defendant,  and  asks  that 
their  Interests  be  held  to  be  Inferior  and 
subordinate  to  the  lien  of  tbe  lumber  com- 
pany. On  the  trial  tbe  court  found  and 
decreed  Darlington's  mortgage  to  be  the 
first  lien  on  the  premises,  Sch  iveiter*s  to 
be  a  second  lien,  and  that  the  Chicago 
Lumber  Company  held  tbe  third  lien. 

It  Is  claimed  that  the  courterred  in  post- 
poning the  lien  of  the  lumber  company  to 
those  ot  Darlington  and  Schwelter.  The 
claim  of  tbe  plaintiff  deiiends  on  the  right 
ol  Jones  to  subject  the  property  to  a  Hen. 
The  contract  of  the  lumber  company  was 
made  with  Jones  at  a  time  when  Schwelt- 
er held  the  legal  and  equitable  title  to  the 
real  estate,  and  no  statement  tor  a  Hen 
by  the  lumber  company  was  ever  made 
or  filed  against  Schwelter  as  owner.  He 
made  no  agreement  and  gave  no  consent 
which  would  subject  hla  mterest  or  estate 
in  the  land  to  a  lien.  It  is  true,  he  made 
a  contract  for  tbe  sale  of  the  lots  with 
Jones  which  contemplated  the  erection  of 
buildings  tbereon,  but  In  this  contract  it 
was  e:cprcsaly  stipulated  that  tbe  legal 
and  equitable  title  should  remain  in 
Sch  welter  until  certain  conveyances  were 
made,  and  nntil  that  time  Jones  cdiould 
have  no  authority  to  subject  the  lots  to 
Hens  of  any  kind.or  description.  To  cre- 
ate a  va^d  lien  for  material  or  labor,  it  Is 
necessary  that  the  person  for  whom  they 
are  furnished  should  be  an  owner  wltliln 
the  meaning  of  the  statute,  and  have  a 
right  at  the  time  thecontract  forthe  same 
is  made  to  create  a  lien.  The  only  claim 
which  Jones  had  upon  tbe  land  was  de- 
rived from  hla  contract  with  the  owner, 
and  any  one  who  relies  on  the  contract  to 
establish  ownership  in  Jones  must  be  gov- 
erned by  the  llmttatione  and  conditions 
therein  contained.  When  the  lumber  and 
material  was  purchased  and  furnished, 
Jonee  did  not  have  the  l«(al  title,  and  by 
tbe  terms  of  the  contract  which  he  made 
he  did  not  have  the  equitable  title,  and  he 
could  create  a  Hen  on  no  greater  Interest 
tnan  he  held.  "In  general.  It  must  be  said 
that  only  the  interest  of  tbe  contracting 
party  can  be  subjected  to  tbe  lien,  and. 
If  he  bas  no  interest,  there  is  nothing  to 
which  theliencanattacb."  2 Jones, Liens, 
S  1245;  Wagar  v.  Briscoe,  88  Mich.  687; 
Hayes  v.  Fesaenden,  106  Mass.  290.  If  the 
lumber  company  had  examined  the  public 
records  when  the  material  was  sold  aui 
d^vered,  it  would  have  ascertained  that 
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the  legal  title  was  in  Slchwplter;  nnd  if 
th«y  had  pui-sued  the  inquiry,  as  they 
ahould  havedone,  they  woald  have  learned 
of  tbecontractbetween  Jones  and  Sch  welt- 
er, with  all  ot  Its  conditions  and  limita- 
tions. As  haR  been  said,  "they  should 
have  exenrised  some  care  and  caution  as 
to  whether  their  employers,  or  the  pur- 
chasers, had  such  an  Interest  in  the  prop- 
erty as  they  could  subjecLto  a  lien  for  the 
lumber  and  material  furnished.  Under  the 
statute,  no  lien  attaches  to  the  building; 
unless  the  person  with  whom  tbe  con- 
tract Ih  made  has  some  Interest  or  estate 
In  the  land  on  which  it  is  eltnate.  The  lien 
is  upon  the  realty,  with  tbe  building  at- 
tached, to  the  extent  of  the  ownership  of 
the  one  who  contracted  for  the  construc- 
tion of  the  building,  and  no  further;  and, 
it  there  la  no  ownership,  there  is  no  Ilea  on 
either  land  or  building. "  Huff  y.  Jolly, 
41  Kan.  687,  21  Pac.  Rep.  64B.  The  lumber 
company,  therefore,  can  claim  only 
through  the  contract  under  which  Jones 
held,  and  must  take  subject  to  the  restric- 
tions and  limitations  therein  Imposed  on 
Jones.  The  contract  stipulated  that  the 
$1,200  mortgage  should  be  the  first  lien  on 
the  lots  when  they  were  conveyed  to 
Jonea,  and  the  one  ^ren  to  Sch  welter  for 
tbe  purchase  money  should  be  a  second ; 
and  anexarataatlon  of  thecontract  would 
have  warned  the  lumber  company  that 
they  must  look  to  tbe  proceeds  of  the  first 
mortgage,  which  was  doubtless  provided 
as  a  fund  for  the  erection  of  the  building, 
or  else  they  must  make  a  contract  with 
Schweiter,  who  was  both  the  legal  and 
equitable  owner.  Whatever  equities 
Jones  had  in  the  property  under  his  con- 
tract were  subject  and  subordinate  to  the 
Interest  ol  the  owner,  as  the  contract  pro- 
vided; and,  as  the  lien  can  in  no  event 
covermore  than  the  qnallfied  Interest  that 
Jones  had,  It  fullows  that  such  lien  Is  sub* 
ject  and  subordinate  to  the  liens  and 
mortgages  expressly  provided  for  in  tbe 
contract.  The  contract  appears  to  have 
been  carried  out  by  Scbwelter  strictly  in 
accordance  with  its  terms  and  In  good 
faith,  and  we  find  no  room  torAhe  appli- 
cation of  the  principle  ol  estoppel  as 
against  either  of  the  mortgagees.  The 
facts  in  tbe  cases  cited  by  the  plalntlS  are 
nnlike  those  in  the  present  case,  where 
the  relations  and  rights  ot  tbe  parties  are 
fixed  by  express  agreement,  by  which  all 
must  be  governed.  The  Judgment  of  tbe 
district  court  will  be  affirmed.  All  the 
Justices  concdrrlng. 

(4fi  Kan.  271)   

Long  et  al.y.  F^ifk. 
(Supreme  CouH  of  Kansaa.  Jan.  10, 1801.) 

A7riDl.VIT  rOB  PCBUCATIOX — AUENDHENT. 

Where  an  affidavit  for  publication  iofer- 
entially.  but  iusufflciently,  sets  forth  a  material 
fact  wbtch  ought  to  be  expressly  stated,  the  afS- 
davit,  If  otho-wise  good,  will  be  held  to  be  mere- 
ly voidable;  and,  if  the  foot  iDferentlally  and  in- 
snfflcieatly  stated  was  in  existence  at  the  com- 
mencement of  the  action,  the  trial  court,  even 
after  jud^^ment,  may  allow  the  affidavit  to  be 
wnended  oonceming  the  matter  so  inferentially 
and  InsufBciently  stated,  and  the  atDdavit  so 
amended  will  relate  back  to  the  commencemeDt 
of  the  action. 
{Syllatma  by  the  Court.) 


Error  to  districtcourt,'Wyandotteeoiin- 
ty ;  O.  L.  Miller,  Judge. 

H.  M.  Meriwether,  tor  plaintiffs  In  error. 
J.  O.  Fife  and  Joba  A.  Bale,  lor  defendant 
in  error. 

HoBTON,  C.  J.  On  the  let  dav  ot  Sep- 
tember, 1886,  J.  O.  Fife  filed  a  petition  In 
the  district  court  ot  Wyandotte  county 
asking  judgment  against  Mrs.  M.  A.  Hays 
for  f  100  for  attorney's  tees.  A  summons 
was  Issued  on  the  same  day,  and  returned 
on  tlie  3d  day  of  September,  l&i86.  "Not 
found."  On  the  same  day  on  which  the 
petition  was  filed,  an  affidavit  for  pablica* 
tlon  was  filed  in  the  clerk's  oUlce  of  the 
court,  which, omlttlngcaptlon, Is  In  words 
and  figures  as  follows:  "J.  O.  Fife,  Plain- 
tiff, vs.  Mrs.  M.  A.  Hays,  Defendant.  J.  O. 
Fife,  of  lawful  age,  being  by  me  first  duly 
sworn  according  to  law,  upon  bis  oath 
says  that  he  is  the  plaintiff  In  the  above- 
entitled  cause;  that  defendant  Is  tbe  own- 
er of  lot  number  6,  in  block  79,  and  lot 
number  42,  In  block  49,  in  the  old  city  of 
Wyandotte,  now  Kansas  City,  Wyandotte 
county,  Kan. ;  that  this  sultls  brought  for 
the  purpose  ot  recovering  the  sum  of  f  100 
due  affiant  from  defendant  above  named; 
that  defendant  Is  a  non-resident  of  the  state 
of  Kansas;  and  that  service  of  summons 
cannot  be  made  on  said  defendant  within 
the  state  of  Kansas.  J.  O.  Fifr.  Sub- 
scribed and  sworn  to  before  me  this  1st 
day  of  September,  18S6.  L.  O.  Trickey, 
Clerk  Dist.  Ct."  On  the  same  day  on 
which  the  petition  was  filed,  an  attach- 
ment aflldavit  was  filed,  and  on  tbe  Sd 
day  of  September,  '188G,  the  real  estate 
mentioned  was  attached,  pursuant  to  the 
affidavit  and  the  order  Issued  thereon. 
Proceeding  upon  the  affidavit,  publication 
was  made  and  filed  on  January  8, 1887. 
The  publication  notice,  which  was  pub- 
lished for  a  sufficient  time  in  the  Wyan- 
dotte Gasette,  a  weekly  newspaper  of  gen- 
eral cfreulatlon  In  Wyandotte  county, 
Kan.,  omitting  caption,  was  as  follows: 
"  M.  A.  Hays,  defendant  above  named,  will 
take  notice  that  she  has  been  sued  In  tbe 
district  court  of  Wyandotte  county,  Kan., 
by  J.  O.  Fife,  plaintiff  above  named,  for 
the  sum  of  one  hundred  dollars,  and  in- 
terest thereon  at  tb  e  rate  of  seven  per  cen  t. 
per  annum  from  April  1, 1886,  and  that  de- 
fendant mustanswerplalntilf's  petition  on 
or  before  tbe  25th  day  of  October,  1886,  or 
said  petition  will  be  taken  as  true,  and 
judgment  rendered  In  favor  of  plaintiff 
against  defendant  for  said  sum  and  coRts. 
and  thatlot  forty-two, in  block  forty-nine, 
and  lot  six,  In  block  seventy-nine,  all  in 
Wyandotte,  now  part  ot  Kansas  City, 
Wyandotte  county,  Kan.,  the  property  ot 
defendant,  and  heretofore  by  the  sheriff 
of  Wyandotte  county  attached,  will  be 
sold,  and  tbe  proceeds  thereof  applied 
towards  the  payment  of  said  judcrmeiit 
and  costs.  [Signed]  J.  O.  Fife,  Flaintiff. 
By  Jas.  F.  Getty,  Atty.  for  Plaintin." 
On  the  19th  day  of  January.  1887.  tlie  de- 
fendant falling  to  appear,  judgment  was 
rendered  for  plaintiff  In  the  usual  form, 
and  on  the  31st  day  of  May,  1887,  the  sher- 
iff of  the  county  sold  the  real  estate  to 
James  Birmingham.  On  the  6th  day  of 
June,  1887,  the  sheriff's  deed  was  executed. 
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aod  tbe  same  was  filed  for  I'ecurd  lu  tlie 
office  of  tlie  register  of  deeds  of  the  county 
of  Wyandotte  on  the  13th  of  Jmie,  1887. 
On  the  28th  day  o!  December,  1886,  the  real 
estate  in  qucBtlon  was  sold  by  Mra.  M.  A. 
Hays  and  husband  to  Winf^ate  Jackson. 
The  deed  teas  recorded  December  80, 1886. 
On  the  6th  day  of  J  une,  1887,  Jackson  sold 
lot  0,  block  79,  to  H.  M.  Meriwether, 
which  deed  was  recorded  Jimell,  1887;  and 
on  June  9. 1887,  Meriwether  sold  lot6,  block 
7!),  1(1  Juliette  Long.  This  deed  was  re- 
corded June  11.1887.  On  the  21st  day  ol 
September,  1887,  Wlngate  Jackson  and 
Juliette  U.  Long  filed  their  motion  to  va- 
cate and  set  aside  tbe  Judgment  on  the 
jcround  that  the  nflSdavit  for  publication 
wa8«88entlally  defective;  that  Che  publl- 
ca.tIon  of  notice  was  therefore  void ;  that 
no  other  service  was  had ;  that  defend- 
ant did  not  appear,  or  in  any  manner 
waive  service;  and  that  consequently  the 
jurl^ent  was  absolutely  void  for  want  of 
jurisdiction.  The  district  court  allowed 
Fife  to  file  an  amended  affidavit  for  publi- 
cation, on  the  ground  that  tbeafiidavlt 
for  publication  was  not  void,  but  voida- 
ble only.  Thereupon,  with  leave  of  the 
court,  an  amended  affidavit  for  publica- 
tion, fully  sufiicient,  was  filed.  Jackson 
and  Long  excepted,  and  bring  the  case 
here. 

This  court  has  already  decided  that  U 
the  Jurisdictional  facts  necessary  to  war- 
rant service  upon  a  defendant  by  publica- 
tion w«re  in  existence  at  the  commence- 
ment of  the  action,  and  the  affidavit  for 
publication  is  defective  only,  and  not 
void,  the  conrt,  after  Judgment,  may  per- 
mit an  amended  affidavit  for  publication 
to  be  filed:  nnd  such  affidavit,  when  filed, 
gives  Jurisdiction  to  the  court,  and  relates 
buck  to  tbe  time  of  the  commencement  of 
the  action.  Pierce  v.  ButterB,21  Kan. 124; 
Wilklns  V.  Tourtellott.  28  Kan.  833;  Har- 
rison V.  Beard,  30  Kan.  632,  2  Pac.  Rep. 
632.  Tbe  affidavit  for  publication  should 
have  stated  that  the  case  comraau^d  In 
the  district  court  was  one  of  those  men- 
tl.ined  In  section  72  of  the  Civil  Code. 
"The  rule  Is,  if  there  Is  a  total  want  of  evi- 
dence upon  a  vital  point  in  the  affidavit, 
the  court  acquires  no  Jurladlotion  by  pub- 
lication of  the  summons;  but  where  there 
la  not  an  entire  omission  to  state  some 
material  fact,  bat  It  fs  Infercntlally  or  in- 
sufficiently set  forth,  the  proceedings  are 
merely  voidable."  Harris  v.  Claflin,  36 
Kan.  543, 13  Pac.  Pep.  830.  The  affidavit 
tor  publication  stated  that  Mrs.  M  A. 
Hays,  the  defendant,  was  a  non-resident 
of  the  state  of  Kansas;  that  service  of 
summons  could  not  be  made  upon  her 
within  the  state;  that  the  action  was 
brought  tor  the  purpose  of  recovering 
from  her  the  sum  of  SlOO  due  to  the  plain- 
tiff; and  also  setforth  a  full  description  of 
the  real  estate  owned  by  her  in  the  city  of 
Wyandotte,  (now  Kansas  City.)  This 
was  the  property  that  was  attached,  and 
which  was  subsequently  sold  to  pay  the 
Judgment.  The  fair  Inference  from  the 
affidavit  Is  that  tbe  real  estate  described 
was  sought  to  be  taken  or  appropriated 
for  the  debt  owing  from  Mrs.  Hays;  at 
least,  we  do  not  think  the  omission  in  the 
affidavit  so  vltal»  in  view  of  what  the  affl* 


davit  did  contain,  as  to  render  the  pro* 
ceedlngs  void.  Therefore  our  conclusion 
is  that  the  court  did  not  err  In  pcrinitttng 
the  amended  aftidavit  to  be  made  and 
filed.  This  case  differs  from  Harris  v. 
Clafiln,  supra,  in  which  case  Mr.  Justice 
Johnston  diBsen  ted.  In  that  case  nothing 
was  stated  In  the  affidavit  for  publication 
about  the  action  being  one  ot  those  men- 
tioned in  section  72  of  the  Civil  Code,  no 
real  estate  was  described  or  referred  to, 
and  no  debt  was  alleged  as  being  owed 
from  the  defendant  to  the  plaintiff,  or  to 
any  one  else.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


  (46  Km.  X75> 

Kansas  Cfty  ft  Pao.  B.  Go.  t.  Rich  Tp. 

{Smpreme  CouH  €f  KanMa$.   Jan.  10, 1891.) 
HnKidPAL  Aid  to  Raiuioazis  —  Fbtitioh  iob 
ELEonoN— Srcond  Election— EsTOPPEih 

1.  Before  tbe  board  of  county  commissioners 
of  a  county  shall  cause  a  first  election  to  be  held 
under  the  provisions  of  section  1,  o.  188,  8es8. 
Laws  1887,  (para«rapfa  1S88,  Geo.  8t  1689,)  to 
determine  whether  a  mnnlolpal  township  shall 
be  permitted  to  subscribe  to  the  capital  stock  of 
a  railroad  company,  constructing,  or  proposing  to 
construct,  arailroad  through  orwithinsuch  town- 
ship, a  petition  in  writing  siKued,  or  piu>porting 
to  be  signed,  by  two-fifths  of  the  resident  tax 
payen  ot  the  township  in  which  the  election  is 
to  be  held,  mast  be  presented  to  tbe  board,  which 
is  requested  to  order  auch  an  election. 

2,  A  second  election  under  the  last  proviso  o1 
section  1,  o.  183,  Besa.  Laws  ltiti7,  (paragraph 
1283,  Qen.  St  1889,)  can  only  be  held  for  the  same 
purpose  for  which  the  proposition  was  submitted 
at  the  first  election.  If  the  seoond  proposition  Is 
materially  different  from  the  first  as  to  the 
amount  of  stock  to  be  subscribed,  as  to  the  route 
of  the  railroad,  as  to  the  location  of  one  of  its  de- 
pots, and  as  to  the  time  for  its  final  completion. 
It  will  give  no  authority  for  a  sat»criptlon  under 
the  last  jnnviso  of  said  section  1,  c.  ll^ 

8.  A  township  may  be  estopped  by  its  course 
of  dealing  with  the  railroad  company  to  interpose 
a  defense  of  irregularity  In  the  exercise  of  the 
power  of  issuing  twuds  in  payment  of  a  subscrip- 
tion made  upon  a  majority  vote  of  tbe  qualified 
electors  of  the  township. 

4.  If  a  petition  In  writing  is  presented  to  a 
lx>ard  of  county  comuUssioners,  under  the  firsv 
clauses  of  section  1,  o.  188,  Bess.  Laws  1887,  (pai- 
&}rraphl283,  Gen.  St.  I8s9,)  to  sybmit  to  the  quail 
flea  voters  of  a  township  a  i)roposition  to  sub 
scribe  to  tbe  capital  stock  of  a  railroad  company, 
constructing  a  railroad  flirough  thetownship, aoa 
the  petition,  Instead  of  showing,  upon  its  face, 
that  it  is  signed  by  two-fifths  of  the  resident  tax 
payers  of  the  township,  recites  that  the  siKuen 
are  "qualified  electors  of  the  township, "  and  the 
board  of  coun^  commissioners  officially  find  thai 
the  petition  is  so  signed,  and  call  an  election  no- 
on the  proposition  presented,  of  which  notice  » 
published,  and  at  which  election  a  majority  ot 
the  qualified  electors  voting  at  the  election  favor 
the  subscription,  and,  aft^  such  vote  has  been 
canvassed  and  declared,  the  board  of  county  com- 
missioners orders  the  county  clerk,  for  and  in  be- 
half of  the  township,  to  subscribe  to  the  capital 
stock  of  tbe  railroad  company  upon  the  terms  and 
conditions  set  forth  in  the  proposition  submitted,  - 
and  the  subscription  is  aooordlngly  made  upon 
the  books  at  the  railroad  company,  and  accepted 
by  it,  aud  subsequently  the  ralkcHid  company,  re- 
lying upon  the  faith  of  the  sibscrlption,  fUl^ 
completes  and  operates  its  rood  through  thetown- 
ship, according  to  the  proposition  submitted  and 
the  contract  of  subscription,  and  the  board  of 
county  commissioners,  the  township  ofRcern,  the 
tax-payers  and  citizens  of  the  township,  cs  well 
as  uie  railroad  company,  at  all  times,  until  the 
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full  oompletion  and  operation  of  the  road,  treat 
tbe  petition  as  suflQcient  and  valid,  held,  tnat  In 
an  equitable  action  brought  br  the  township  to 
enjoin  the  Issuance  of  the  bonds  for  a  total  want 
of  power  to  malce  the  subsoription  to  the  capital 
stock  of  toe  railroad  oompanr,  upon  the  ground 
that  the  petition  is  oneof ''a  majmtyof  the  quali- 
fied electors, "  and  not  of  "the  tax-payers, "  It  is 
proper,  to  uphold  the  proceedings,  for  the  trial 
court  to  permit  the  railroad  company  to  show  by 
competent  proof  that  two-fifths  of  the  resident 
tax-payersof  the  township  actually  signed  the  pe- 
tition. 

(Syllabitg  by  the  Court.) 

Error  to  district  court,  Anderson  coun- 
ty;  A.  W.  Benson,  Judge. 

On  the  2d  day  of  May,  1888,  Elch  town- 
ship, in  Anderson  county,  brought  its  ac- 
tion against  the  Kansas  City  &  Pacific 
Builroad  Gompauy  to  enjoin  the  board  of 
county  commlHsioners  of  that  county  from 
iBsning  $21,000  uf  bondB  voted  by  the 
tQfrnahlp  In  payment  of  a  nabecrlption  to 
the  capital  stock  of  the  railroad  cniupftny. 
At  the  time  of  the  commencement  of  the 
action,  a  temporary  Injunction  was 
granted  against  the  railroad  company  by 
the  probate  Judge  of  Anderaon  county. 
Trial  had  September  24,1888,  before  the 
court  without  a  jury.  After  hearing  the 
evidence  and  the  arguments  of  counsel  the 
court  took  the  case  under  advisement,  and 
on  the  20th  day  of  December,  1888,  made 
the  following  special  findings  of  fact: 
"The  plaintiff  la  a  duly  organized  ma- 
nlclpa)  township  in  Anderson  county;  the 
defendant  Is  a  railroad  corporation,  duly 
oi^anlzed  and  existing  under  the  laws  of 
this  state.hovli^  a  line  of  railroad  In  said 
county,  and  the  defendants  named  as  offi- 
cers were  and  are  the  duly  qualified  and 
acting  county  commissioners  and  county 
clerk  of  said  county.  On  January  tbe25th, 
1887,  the  board  of  county  commissioners 
ofnald  county  ordered  an  election  to  be 
held  Insald  township  on  March  the  1st,  1887, 
on  a  proposition  for  the  township  to  sub- 
scribe ¥^,000  to  the  capital  stock  of  the 
railroad  company,  the  same  to  be  paid  by 
a  like  amount  of  the  bonds  of  the  town- 
ship. The  election  was  held,  the  vote  can- 
vassed, an  order  made  that. the  county 

clerk  subscribe  lor  $25,000  of  the 

capital  stock  of  the  railroad  company,  for 
and  on  behalf  ot  the  township,  and  the 
subscrlptlnn  was  made  as  ordered  on  the 
regular  ^tock  bonk  of  the  railroad  com- 
pany furnished  him  for  that  purpose. 
This  proposition,  as  submitted  by  the 
board  of  county  commissioners  and  as 
published,  by  mistake  provided,  among 
other  things,  that  a  depot  and  'side  tracR 
ahunld  be  constnicted  upon  or  within 
six  rods  of  the  north-east  quarter  of  the 
north-east  quarter  of  section  seventeen, 
township  twenty-one,  range  twenty-one. 
Instead  of  upon  the  north-cast  quarter  of 
the  north-west  quarter  of  the  same  sec- 
tion, as  was  Intended  by  the  petitioners 
and  voters,  us  well  as  hy  the  railroad 
company ;  the  latter  description  coverlnfE 
the  land  upon  which  was  located  the  sta- 
tion of  Laura,  on  the  Kansas,  Nebraska  & 
Dakota  Railroad,  tlie  place  where  the  citi- 
zens of  the  township  desired  the  depot  to 
be  located,  and  the  place  actually  de- 
scribed in  a  part  of  the  petitions  that  were 
clrcalate<1  tor  said  election,  the  other  part 


specifying  the  place  first  above  described, 
the  error  having  been  made  In  copying 
some  of  said  petitions.  This  election  was 
held,  the  vote  canvassed,  and  the  sub- 
scription made,  all  following  theerruneous 
description,  and  without  discovering  the 
error,  and  it  was  not  discovered  until 
after  the  road  had  been  located  via  the 
land  intended  to  be  described,  and  par- 
tially graded  on  that  line  in  the  township. 
When  the  railroad  company  discovered 
that  the  line  was  not  located  as  reqnlred 
by  the  BDbscrlptlon,  It  at  once  caused 
work  to  be  suspended  on  the  road,  and 
made  preparations  to  change  that  part  ot 
the  line  so  as  to  locate  the  depot  one-half 
mile  further  east.  This  caused  great  dis- 
satisfaction among  the  citizens  in  that 
part  of  the  township.  Threats  were  made 
that  the  issue  ol  the  bonds  would  be  eh- 
jolued,  unless  thf>  depot  was  placed  where 
the  clttsens  graerally  understood  that  It 
was  to  be  located,  and  after  trying  In  vain 
to  make  some  arrangement  that  would 
enable  It  to  locate  the  depot  where  the 
p»>ople  wanted  It,  and  not  jeopardize  Its 
subscription,  the  railroad  company  con- 
cluded, after  couBultatlon  with  many  citl- 
sens  of  the  township,  that  the  best  way  of 
settling  the  question  to  the  satisfaction  of. 
all  would  be  to  have  a  new  election  held 
upon  a  proposition  correctly  doscrlbing 
the  place  where  this  depot  was  to  be  lo- 
cated. The  Cherokee  Construction  Com- 
pany, which  was  to  rfK:eive  the  bonds  ot 
this  township  in  part  payment  for  build- 
ing the  road,  agreed  to  this,  with  the  rail- 
road company,  but  neither  the  county 
board  nortownship  had  any  knowledge  ot 
such  agreement,  and  petitions  were  ac- 
cordingly prepared  by  the  railroad  com- 
pany and  delivered  to  citizens  for  signa- 
ture. Owing  to  a  change  in  the  law,  the 
amount  of  the  new  subscription  could  not 
exceed  $21,000.  The  petitions  were  In 
form  as  follows:  *To  the  board  of  county 
commissioners  of  the  county  of  Anden^on, 
in  the  state  of  Kansas:  The  undersigned, 
qualified  electors  of  Klch  township,  in  said 
county,  respectfully  represent  to  you  that 
an  error  was  made  in  the  proposition 
heivtotore  submitted  to  said  township 
to  vote  upon  the  question  of  subscribing 
stock  in  the  Kansas  City  &  Pacific  Rail- 
road Company  In  describing  the  land  up- 
on which  the  depot  was  to  be  located  in 
the  northern  part  uf  the  said  township. 
Now,  in  order  that  said  error  maybe  law- 
fully corrected,  we  petition  yon  to  call  an- 
other election  In  said'  township,  and  sub- 
mit to  the  qualified  electors  thereof,  at  a 
special  election  to  be  called  for  that  pur- 
pose, a  proposition  that  said  township 
subscribe  for  twenty-one  thousand  dollars 
of  the  capital  stock  ol  the  Kansas  City  & 
Pacific  Railroad  Company,  said  stock  to 
be  paid  fur  by  a  like  amount  of  the  bonds 
of  said  township,  payable  to  bearer  at  the 
fiscal  agency  ofthe  state  of  Kansas  In  New 
York  city,  thirty  years  after  the  date 
thereof,  bearing  Interest  at  the  rate  of  six 
per  cent,  per  annum,  payable  semi-annual- 
ly, for  which  Interest  coupons  shall  be  at- 
tached, payable  at  the  fiscal  agency  atore^ 
said;  said  bonds  to  be  Issued  and  delivered 
to  said  railroad  company  In  exchange  for 
certificates  for  an  equal  amountof  Its  cap- 
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Ital  Btock,  wben  said  railroad  shall  be 
constracted  of  standard  Raufpe  ani^  in 
operation  throufch  said  townBliip,  and  a 
depot  find  side  track  conatrncted  on  the 
nortli-east  quarter  of  suction  one.  (1.) 
township  twenty-three,  (23,)  range  twen- 
ty,  {20i)  and  within  forty  rods  of  the 
St.  Louis  ft  Enjporla  Railroad;  also  a 
depot  constructed  upon  or  within  six  (6) 
rods  of  the  north-east  quarter  ol  the 
north-west  quarter  of  section  seventeen. 
(17.)  township  twenty-two,  (22,)  range 
twenty-one,  (21.)  all  In  Rich  township, 
with  side  traclc  and  stock-yards  ad- 
jacent thereto:  provided. that  it  Is  accom- 
plished on  or  before  the  31st  day  of  July, 
188H.  tn  default  of  which  said  subscription 
shall  become  void  and  said  bonds  shall 
not  be  i»8ued:  and  provided,  further,  that 
If  a  subHL-riptfon  be  made  to  the  capital 
stock  of  said  railroad  company,  as  herein 
provided,  then  the  twenty-five  thousand 
(926.0U0)  dollar  subscription  taeretofom 
voted  to  said  company  shall  be  void,  and 
DO  bonds  sliatl  be  Issued  In  paymentthere- 
of.  The  form  of  ballot  to  he  Issued  at 
such  election  In  tavor  of  said  proposition 
shall  be  **  Porextendlng  aid  to  the  Kansas 
City  &  Pacific  Railroad  Company  on  the 
new  proposition,"  and  against  said  prop- 
iwltlon  shall  be  **  Against  extending  aid  to 
the  Kansas  City  ft  Pacific  Railroad  Cora- 
puny  on  the  new  proposition. **'  On  the 
same  day  that  these  petitions  were  put  In 
circulation,  to-wit,  on  October  12,  1887, 
and  before  any  ol  them  bad  been  signed, 
the  vice-president  and  general  attorney  of 
the  railroad  company,  who  had  the  gen- 
eral charge  of  working  op  municipal  aid 
for  the  company,  told  Mr.  Winans  of  the 
plan  that  had  been  adopted  to  settle  the 
difficulty,  and  that  the  petitions  would  be 
ready  for  presentation  to  the  board  on 
the  Friday  following,  which  was  the  14th. 
and  asked  II  he  would  call  a  meeting  of  the 
board  for  that  day.  To  this  Mr.  Winans, 
who  was  about  to  leave  the  state  to  t>e 
gone  several  weeks,  as  he  said,  assented. 
A  request  for  a  meeting  was  prepared, 
signed  by  him  as  one  of  the  county  com- 
missioners, sent  to  Commissioner  Mann, 
signed  by  him,  and  returned  to  Mr. 
Winuns,  who  then  signed  the  call  for  the 
meeting,  as  chairman,  and  as  he  was  on 
his  way  cat  of  the  state  delivered  the 
same  to  Commissioner  Dearly,  at  Laura, 
and  requested  him  to  sign  the  same  and 
attend  to  the  meeting,  which  Mr.  Dearly 
agreed  to  do  and  did.  Commissioners 
Dearly  and  Mann  met  on  the  day  named 
In  the  call.  Mr.  Dearly  was  elected  uhalr- 
Dian  pro  teui.  An  envelope  was  laid  be- 
fore them, containing  the  petltlons.a  form 
lor  the  order  of  election,  and  a  bond  to  se- 
cure the  costs  of  the  election,  and  they, 
taking  ont  the  petitions  and  order,  after 
examination  found  the  petition  to  be  in 
all  respects  in  compliance  with  the  re- 
quirements of  law,  which  they  caused  to 
be  made  a  matter  of  record,  and  thereup- 
on they  made  an  order  embracing  the 
terms  and  conditions  set  forth  In  the  peti- 
tion, and  fixing  November  14,  ]S%t7,  as  the 
time  when  said  eltrctlon  should  be  held. 
The  findings  and  order  of  the  board  were 
attset  out  In  the  record  hereafter  given. 
The  bond  for  costs  was  not  found  by  the 


commissioners  or  county  clerk,  and  was 
not  brought  to  the  notice  ol  either,  and 
seems  to  have  been  lost  before  the  papers 
came  to  their  notice.  And  so  In  fact  no 
bond  for  such  costs  was  ever  given  to  or 
received  or  approved  by  said  commis- 
sioners or  clerk.  The  proceedings  of  aald 
board  in  the  matter  were  as  follows :  '  On 
this  14th  day  of  October,  1887,  at  a  special 
meeting  of  the  biiard  of  county  commis- 
sioners of  Anderson  county,  Kansas,  a  pe> 
titlon,  signed  by  a  majority  ol  the  quali- 
fied electors  oIRich  township,  having  been 
presented  and  found  In  all  respects  in  com- 
pliance with  the  requirements  of  law,  and 
said  petition  setting  forth,  among  other 
tfalngs.  that  a  mistake  was  made  In  the 
proposition  heretofore  submitted  to  said 
township  to  vote  aid  to  the  Kansas  City 
A  Pacific  Railroad  Company,  In  describing 
the  land  on  which  the  depot  was  to  be  lo- 
cated in  the  northern  part  of  said  town- 
ship, and  asking,  in  order  that  said  mis- 
take might  be  lawfully  corrected,  that  an- 
other election  might  be  called  In  said 
township  lor  the  puipose  of  submitting 
the  proposition  hereinafter  set  forth,  it 
is  therefore  ordered  that  a  special  election 
be  held  In  said  township  on  the  14th  day 
of  November,  1887,  for  the  purpose  of  sub- 
mitting the  proposition  that  said  town-  ' 
ship  subscribe  for  twenty-one  thousand 
dollars  ($21,000)  of  the  capital  stock  of  the 
Kansas  (3ity  ft  Pacific  Railroad  Company, 
said  stock  to  be  paid  for  by  a  like  amount 
In  the  bonds  of  said  township,  payable  to 
bearer  at  the  fiscal  agency  of  the  state  of 
Kansas  In  New  York  city  thirty  years 
^ter  the  date  thereof,  bearing  Interest  at 
the  rate  ol  six  per  cent,  pra  annum,  pay- 
able semi-annually,  lor  which  Interest 
coupons  shall  be  attached,  payable  at  the 
fiscal  agency  aforesaid.  Said  bonds  to  be 
Issued  and  delivered  to  said  rallroadcom 
pany  In  exchange  for  certificates  for  an 
equal  amount  of  Its  capital  stock  when 
said  railroad  shall  be  constructed  of 
standard  gauge  and  in  operation  through 
said  township,  and  a  depot  and  side  track 
constructed  on  the  north-east  quarter  o^ 
section  one,  (1,)  township  twenty-three, 
(28,)  range  twenty.  (20,)  and  witlifn  forty 
rods  of  the  St.  Louis  &  Emporia  Railroad. 
Also  a  depot  constructed  upon  or  within 
irix  rods  of  the  north-east  quarter  of  the 
north-west  qaarter  of  section  seventeen, 
(17.)  township  twenty-two,  (22,)  range 
twenty-one,  (21,)  with  side  track  and 
stock-yards  adjacent  thereto,  all  In  Rich 
township,  tn  Anderson  county:  provided,, 
that  it  is  accomplished  on  or  before  the 
81st  day  of  July,  1888,  on  default  of  which 
said  suhscription  shall  become  void  ant^ 
said  bonds  shall  not  be  Issued:  and  pro 
vided,  further,  that  If  a  subeci-lption  br 
made  to  the  cupitnl  stock  of  said  railroai^ 
company,  as  herein  provided,  then  the 
$25,000  subscription  heretofore  voted  to 
said  company  shall  be  void,  and  no  bonds 
shall  be  issued  in  payment  thereof.  The 
form  of  the  ballot  used  at  such  election.  In 
favor  of  said  proposition,  shall  be  "For 
extending  aid  to  the  Kansas  City  ft  Pacific 
Railroad  Company  on  the  new  proposi- 
tion," and  against  said  proposition  sbnil 
be  "Against  extending  aid  to  the  Knnei'S 
City  ft  Pacific  Railroad  Company  on  the 
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new  proposition. "  Notice  ol  said  election 
shall  be  given  by  pobliehlDg  tbts  order  In 
the Klncaid Chronicle  for  the  time  required 
by  law.  H.  A.  Bkaklt,  Cbairmun  pro 
tern.  3.  A.  Mann,  County  ComniioBloner.' 
On  the  day  of  its  date,  the  defendant  rail- 
road company  caused  to  be  written  and 
delivered  to  the  township  trustee  the  fol- 
lowing letter:  'Garnett, Kansas, Oet.  8tb, 
1887.  Dear  Sir:  It  seeius  that  the  law 
places  this  whole  R.  R.  bond  business  in 
the  hands  of  the  county  commissioners 
and  connty  clerk.  The  township  board 
are  not  mehtloned  in  the  matter.  We 
shall  not  call  npon  yon  to  act  in  the  mat- 
ter as  a  board  unless  yon  desire  to  do  so. 
I  spohe  to  yon  about  holding  a  meeting 
next  week,  but  we  shall  not  care  to  have 
the  meeting  held,  unless  yuu  wish  to  hold 
It  on  your  own  account.  Yours,  truly,  C. 
H.  Ki&fBALi..'  The  election  was  held  on 
the  day  named.  The  returns  were  made 
un  November  18th ;  the  Votes  were  can- 
rassed,  the  full  board  being  present.  The 
record  of  the  action  of  the  board  at  that 
meeting,  (Journal  H,  222,1  after  setting 
forth  the  formal  matters  In  regard  to  the 
canvass  of  the  vote,etc.. closes  as  follows: 
'  And  having  duly  canvassed  the  vote  cast 
a+  Bald  election,  the  board  doth  find  and 
declare  that  there  was  cast  at  BUld  elec- 
tion. In  favor  of  said  proposition,  128 
votes,  and  against  said  propusitinn,  109 
votes,  and  that  due  notice  of  said  election 
was  given,  and  the  same  held  in  all  re* 
spects  as  required  bylaw ;  and  a  majority 
of  the  voters  voting  at  said  election  having 
voted  In  favor  of  the  proposition,  and  all 
matters  and  things  In  connection  with  the 
holding  of  said  election  having  been  In 
conformity  with  law,  the  county  clerk  Is 
hereby  ordered  for  and  in  behalf  of  the 
township  of  Rich,  In  said  county,  to  sub- 
scribe for  $21,000  of  the  capital  stock  of 
the  Kansas  City  &  Pacific  Railroad  Com- 
pany, upon  the  terms  and  conditions  set 
forth  In  the  said  proposition,  and  upon 
the  construction  of  said  railroad  as  there- 
in provided  the  chairman  uf  (his  hoard 
and  the  county  clerk  are  authorized  to  is- 
sue and  deliver  the  bonds  of  said  town- 
ship to  the  amount  of  $21,000  In  payment 
of  said  subscription.'  Signed  by  all  the 
eomniissioners,  and  attested  by  the  coun- 
ty clerk.  A  snbBcription  was  accordingly 
made  by  the  county  clerk  upon  the  books 
of  the  railroad  company,  and  accepted  by 
it.  The  bill  for  printing  the  election  no- 
tices, which  constituted  by  far  the  greater 
part  of  the  (jxpenses  of  the  election,  was 
sent  to  the  rallroiid  company  and  paid  by 
it.  It  has  ut  all  times  been  ready  and 
willing  to  pay  any  of  the  other  expenses, 
but  has  never  been  requested  to  do  so. 
Immediately  after  the  making  of  the  new 
subscription,  work  was  resumed  on  the 
railroad,  and  by  the  Ist  of  January  fol- 
lowing the  track  was  laid  through  the 
township,  but  the  road  was  not  at  that 
time  operated  north  of  Klncaid,  because 
of  Its  rough  and  nnflnlshed  condition. 
The  township  board,  believing  that  the 
railroad  company  was  about  to  have  the 
bonds  Issned  white  the  road  was  yet  un- 
flnlsbeu  and  not  In  operation,  as  required 
by  the  subscription,  met  on  Februory  27, 
18S8>  the  trustee,  treasurer,  and  clerk  be- 


ing present,  and  took  action  In  the  mat- 
ter, the  result  of  which  was  they  caused 
to  be  sent  to  the  company  a  written  no- 
tice, signed  by  all  of  them,  In  substance 
stating  that  the  township  board  would 
not  accept  the  railroad  in  Its  present  con- 
dition. About  ten  days  thereafter  the 
township  commenced  an  action  to  enjoin 
the  Issuing  of  the  bonds,  in  which  the  rail- 
road company  filed  an  answer,  netting 
forth  in  substance,  among  other  things, 
that  it  did  not  claim  to  be  then  entitled 
to  receive  said  bonds  In  payment  of  the 
sabscriptlon,  and  did  not  propose  asking 
tor  tbem  until  said  rallroadrwas  completed 
and  in  operation  In  all  respects  as  re- 
quired by  the  terms  of  the  subscription; 
and  thereupon  the  township  caused  the 
action  to  be  dismissed  without  prejudice. 
Un  April  30,  188K,  the  company  had  the 
railroad  completed  and  In  operation,  with 
depots  and  side  tracks  and  stock-yards, 
in  all  respects  In  compliance  with  the 
terms  of  the  anbscription,  and  thereupon 
notified  the  proper  county  and  township 
officers  of  that  fact.  And  on  May  the  'M 
the  board  of  county  commlsshtners  met 
as  requested,  and,  accompanied  by  the 
county  clerk  and  township  officers,  went 
over  and  carefully  inspected  the  road,  and 
found  It  to  be  In  all  respects  completed  as 
aforesaid.  A  certificate  for  $21,000  of  the 
capital  stock  of  the  railroad  company 
was  thereupon  tendered  to  the  township 
treasurer,  which  he  refused  to  receive. 
The  record  of  the  meeting' of  the  board 
of  county  commissioners  (Journal  H,  281, 
283)  shows,  among  other  things,  that 
*  the  board  went  over  the  said  railroad  on 
Maythe2d,1888,  •  •  •  and  noted  care- 
fully the  constmction  thereof,  and  finae 
that  said  railroad  Is  fully  completed  and 
in  operation.  In  accordance  with  the  sub- 
scription of  said  township  to  the  capital 
stock,' and,  after  reciting  the  facts  about 
the  tender  of  the  stock, the  refusal  thereof, 
and  demand  for  the  bonds,  the  record  far- 
ther shows  that  'the  board  find  that 
while  the  company  •  *  •  Is  entitled  to 
the  bonds,  yet,  the  board  having  been,  on 
May  2d,  at  seven  o'clock  p.  m.,  enjoined 
from  issuing  them,  it  cannot  take  fui-ther 
action  until  said  Injunction  suit  is  settled.' 
The  railroad  company  has  been  regular- 
ly operated  through  the  township  since 
Its  completion.  But  for  the  subscription 
of  Rich  township  the  road  would  have 
been  located  and  built,  by  an  equally 
favorable  route,  through  Blue  Mound 
township,  about  six  miles  east  of  Its  pres- 
ent location.  Kelying  up<m  the  first  sub- 
scription, the  company  located  the  rail- 
road into  and  through  the  township,  and 
commenced  the  construction  thereof,  as  It 
supposed,  in  compliance  therewith.  In 
building  the  road  through  the  township 
the  line  had  to  be  lengthened  several  thtm- 
sand  feet  and  considerable  additional  ex- 
pense Incurred  in  order  to  comply  with 
the  terms  of  the  subscription.  This  was 
all  done  In  reliance  upon  the  validity  of 
the  contracts  (the  first  until  the  last  was 
made)  between  the  railroad  company  and 
the  township,  and  In  compliance  there- 
with. In  the  same  newspaper  In  which 
the  notice  for  the  last  election  was  pub- 
lished, and  on  the  22d  day  of  October,  ISST^ 
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the  railroad  company  dettsndant  caaeed 
to  be  published  a  hlBtory  of  tbe  facts  In 
substance  of  tbe  former  rote  and  sub- 
scription for  925,00U,  together  with  what 
purported  to  tw  the  opinion  uf  Hon.  Geo. 
w.  McCrary,  headed  'Judge  McCrary's 
Opinion/  ]n  wblch  It  was  stated  In  sub- 
stance that  said  vote  and  subscription 
were  legal  and  binding  obligations  of  the 
totvnshlp,  which  conld  be  enforced,  and 
on  November  12,  1887,  In  tbe  same  paper, 
and  along-aide  of  said  notice  of  election, 
said  company  caused  to  be  pohlisbed  an 
article,  signed  by  its  rice-president  and 
general  attorney,  stating  Id  substance 
that  the  company  was  entitled  to  said 
925.000  of  bonds  first  voted,  but  if  the 
voters  would  vote  in  favor  of  the  proposi- 
tion then  pending  fur  $21,000,  the  company 
would  release  said  former  subscription. 
Said  publications  were  Intended  by  the 
company  to  induce  tbe  voters  to  vote  for 
the  pending  proposition.  The  newspaper 
was  printed  and  publiHhed  in  said  Rich 
township.  The  railroad  company  has 
never  ashed  for,  or  claimed,  said  925,000  of 
bonds  first  voted,  nor  has  It  relinquished 
or  released  the  right  thereto,  except  as 
hereinbefore  stated.  The  railroad  com- 
pany prepared  and  caused  tbe  petitions 
for  both  propositions  to  be  circulated  and 
presented,  and  prepared  the  form  o!  order 
made  and  entered  by  theboard  on  tbe14th 
day  of  October,  1887,  and  had  full  knowl- 
edge of  the  steps  and  proceedings  herein 
set  out,  upOQ  \rhlch  said  subscriptions, 
and  each  of  them,  were  founded. " 

Thereon  the  court  made  tbe  following 
conclnsions  of  law:  "(1)  The  conditions 

ftrecedent  to  a  valid  subscription  tor  stock 
na  railroad  corporation  under  chapter 
183.  Laws  1887.  are  a  petition  of  two-flfths 
of  the  resident  tux-payers,  au  order  by  the 
commissioners  for  the  election,  a  proper 
notice  forsuch  election, and  an  affirmative 
vote  upon  the  proposition  so  petitioned 
for.  (2)  A  second  election,  under  the  last 
proviso  of  section  1  of  the  act,  can  only  be 
held  to  vote  upon  the  proposition  submit- 
ted at  the  first  electlou.  If  the  second 
proposition  la  materially  different  from 
the  first.  It  will  give  no  authority  for  a 
subscription,  for  in  such  case  the  tax-pay- 
ers'petition  Is  wanting.  (3)  Tbe  tax-pay- 
ers' petition  was  for  a  proposition  to  sub- 
crlbe  for  $^.000  of  stock,  the  road  to  go 
to  a  designated  point  In  thetownsblp.aod 
that  was  the  question  voted  upon  at  the 
first  election.  A  second  election  was  held 
upon  a  petition  of  the  voters  only  up- 
on a  proposition  for  a  subscription  for 
$21,000  of  stock  in  the  same  company,  the 
road  to  go  through  a  different  point.  The 
afllrmatlve  vote  upon  the  last  proposition 
gave  no  authority  to  make  the  subscrip- 
tion, and  It  is  invalid.  (4)  Such  subscrlp- 
ttim  being  in  its  Inception  Illegal  for  want 
uf  power  to  make  it.  and  tbe  railroad  com- 
pany having  had  full  knowledge  of  and 
a.*tively  participated  In  tbe  proceedings 
that  made  it  Illegal,  tbe  township  Is  not 
estopped  from  asserting  such  illogality. 
(5)  The  subecHptlon  being  Invalid,  and  no 
estoppel  being  shown,  the  bonds  so  at- 
tempted to  be  voted  should  not  be  issued 
and  a  perpetual  Injunction  should  be 
granted  asprayed  for.   (6)  Judgment  will 


be  rendered  for  the  plaintiff  accordingly. " 

To  each  of  the  findings  of  fact  and  to 
each  of  the  conclusionsof  law  the  railroad 
company  excepted.  Upon  the  findings  of 
fact  and  the  conclusions  of  law  tbe  court 
found  the  Issues  In  favor  of  Rich  township, 
and  further  found  that  the  township  was 
entitled  to  the  relief  prayed  for  in  Its  petl> 
tlon,  and  was  also  entitled  to  have  the 
temporary  injunction  heretofore  granted 
made  perpetual.  Judgment  was  entered 
accordingly.  Tbe  railroad  company  ex- 
cepted, and  brings  the  case  here. 

Kimball  A  Osgood,  for  plulntift  in  error. 
A.  A.  Harris  A  Son  and  J.  D.  Saoddjr,  for 
defendant  in  error. 

HoBTON,  G.  J.,  {after  stat/Dgtbe  facta  as 
tibnve.)  This  was  an  action  brought  by 
Rlcb  towusblp,  In  Anderson  county,  to  en- 
Join  the  board  of  county  commlsslonnv  of 
that  county  from  Issuing,  and  the  Kansas 
City  &  Pacific  Railroad  Company  from  re- 
ceiving, bonds,  amounting  tu$21,000,  voted 
by  the  township  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  the  railroad 
company.  Ttw  facts  In  this  case  are  sub- 
stantiniiy  as  follows:  On  January  25, 
1887,  under  the  provisions  of  chapter  K7, 
Sess.  Laws  1876,  as  amended  by  chapter 
142,  Sees.  Laws  1K77,  (Corop.  Lawn  1885.  p. 
788,)  the  board  of  county  commissioners  of 
Anderdon  county  ordered  an  election  to  be 
held  in  Rlchtownsblp  on  March  1,  1887,  on 
a  proposition  for  the  township  to  sub- 
ecrlt>e  $26,000  to  the  capital  stock  of  the 
railroad  company,  the  same  to  be  paid  by 
a  like  amount  of  the  bonds  of  tbe  town* 
ship,  the  road  to  be  constracted  on  or  be- 
foretbeSlstday of I>ecember,188S.  Theelec- 
tlon  was  held,  the  vote  canvassed,  an  or- 
der made  that  the  county  clerk  subscribe 
for  $25,000  of  the  capital  stock  of  the  rail- 
road company  for  and  on  behalf  of  the 
township,  and  the  subscription  was  made 
as  ordered  on  the  regular  stock  book  of 
the  railroad  company  fnmi«hed  for  that 
purpose.  Several  petitions  were  circulated 
asking  for  this  submission.  Someof  them 
designated  one  point  In  the  northern  pert 
of  tlie  township  as  the  site  of  a  depot  to 
he  erected  by  the  company,  while  the 
others  designated  another  point  a  half 
mile  east.  This  discrepancy  grew  out  of  a 
mistake  In  copying  the  forms  for  the  peti- 
tion prepared  by  the  railroad  Tompany. 
When  tbe  order  was  made,  one  of  the  peti- 
tions contalnlug  the  mistake  was  taken  as 
correct,  so  that  the  same  mistake  was  car- 
ried Into  theorder.notlce,  and  proposition 
submitted,  by  which  the  depot  was  des- 
ignated at  a  point  a  half  mite  east  from 
the  point  really  Intended  by  the  company 
and  by  the  people  of  the  township  Rely- 
ing upon  tbe  subscription,  the  company 
proceeded  to  and  did  build  its  road  from 
the  south  Into  the  township,  before  It  dis- 
covered that  Its  line  as  located  did  not  ex- 
tend to  the  point  named  for  a  depot  in  the 
proposition  voted.  Thereupon  it  sus- 
pended work,  and  flnall.v,  as  a  proposed 
way  out  of  the  dIOlculty,  the  company 
prepared  and  circulated  petitions  reciting 
the  former  rote  and  mistake,  and  asking 
lor  an  election  for  $<!1.000  of  boids,  and  u 
like  subscription,  upon  the  route  as  lo- 
cateiJ,  designating  the  depot  site  at  the 
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point  originally  Intended;  thfi  railroad  to 
be  constructed  on  or  berore  theSlst  day  of 
July,  \8S^.  On  the  14th  of  October,  1887, 
at  a  special  ineetinj;  of  the  board  of  coun- 
ty couiiulssfonera  of  Anderson  county,  at 
which  two  members  of  the  board  were 
present,  an  order  was  made  for  another 
election  to  be  held  on  the  14th  day  or  No- 
veniher,  1887,  for  the  township  to  sub- 
scribe ¥21,000  to  the  capital  Btock  of  the 
railroad  company,  the  same  to  be  paid  for 
by  a  like  amount  of  the  bonds  of  the  town- 
ship. The  petition  upon  which  the  board 
ordered  the  election  tu  be  held  was  signed 
"by  a  majority  of  the  qualified  electors  of 
Rich  township."  A  majority  of  the  legal 
voters  favored  the  proposition,  and  the 
board  declared  It  carried,  tmd  made  a  sec- 
ond subscription  for  stock  for  $21,000. 
The  road  was  built  within  the  time  ajid 
according  to  the  terms  stated  In  the  sec- 
ond petition  and  vote.  In  the  order  and 
proposition  of  the  board  upon  which  the 
last  vote  was  had  was  a  recital  that  "If 
thesubscrlption  for¥21,000  was  made,  then 
the  $25,000  subscription  before  voted 
should  be  void,  and  no  bonds  should  issue 
in  payment  thereof."  The  second  petition 
was  presented  and  the  election  thereon 
he\d  onder  the  provisions  of  chapter  183, 
Sens.  Laws  1887,  (paragraph  1283.  Gen.  St. 
1889.)  The  railroad  company,  througblta 
general  attorney  and  vice-president,  initi- 
ated and  hadgeneralchargeof  theproceed- 
Ings  upon  which  both  subscriptions  were 
baaed.  The  railroad  company  offered  a 
certificate  of  its  stock  for  $21,000  to  the 
proper  officers,  and  demanded  the  issu- 
ance of  a  like  amount  of  township  bonds, 
aa  provided  In  the  second  subscription, 
after  the  board  of  county  commissioners 
had  gone  over  the  road  and  declared  the 
terms  of  the  subscription  complied  with. 

The  first  question  in  this  case  la  wheth- 
er, under  the  provisions  of  chapter  183, 
Bees.  Laws  1887,  the  election  of  the  14th 
day  of  November,  1887.  was  **a  second 
election  for  the  same  purpose"  for  which 
the  prior  election  of  March  1,  1887,  was 
ordered  and  held.  Section  1,  c.  142,  Seas. 
Laws  1S77,  provides  "that  at  any  subse- 
quent election  to  be  held  for  the  same  pur- 
pose, the  same  shall  not  be  held  unless 
upon  a  petition  of  a  majority  of  the  legal 
voters  of  such  county,  township,  or  city. " 
Section  1,1c.  183,  Sess.  Laws  1887.  provides 
"  that  a  second  election,  for  the  same  pur- 
pose, shall  not  be  held  unless  npon  a  peti- 
tion of  a  majority  of  the  legal  voters  of 
such  county,  township,  or  city."  The  pe- 
tition for  the  proposition  submitted  at 
the  first  election  was  for  a  subscription 
for  $25,000  of  stock,  the  road  to  go  over  a 
definite  route toa  partlcularplacespeclfied 
for  one  of  the  depots.  In  the  last  election 
the  petition  was  for  a  subscription  of  $21,- 
000,  the  road  to  take  a  different  route  to 
a  point  where  one  of  the  depots  should  be 
built.  The  proposition  submitted  at  the 
first  election  was  for  the  construction  of 
the  railroad  on  or  before  the  Slst  day  of 
December.  18SS.  In  tfa**  second  election  the 
proposition  was  for  the  construction  of 
the  road  on  or  before  the  Slst  day  of  July, 
1888.  The  second  election  was  for  a  differ- 
ent purpose  than  the  first  election.  The 
amount  of  the  subscription  was  different, 


the  route  of  the  railroad  was  different, 
the  location  of  one  nf  the  depots  of  the 
road  was  different,  and  the  time  for  the 
completion  of  the  road  was  different. 
Therefore  we  cannot  decide,  upon  the 
facts  fonnd  by  the  trial  court,  that  the 
second  election  was  "for  the  same  pur- 
pose" as  the  first  election.  The  proposi- 
tions as  submitted  were  not  substantially 
the  same,  but  materially  different.  As  the 
jurisdictional  facts  orconditlous  precedent 
to  a  valid  subscription  by  the  townshio 
under  the  last  proviso  of  section  I  of  said 
chapter  188  were  not  complied  with  in 
voting  or  subscribing  the  $21,000  of  stock 
to  be  paid  for  In  township  bonds,  the  rail- 
road company  has  no  right  to  have  issued 
to  It,  under  such  proviso,  the  $21,000  of 
bonds.  In  this  connection  we  copy  the 
following  from  the  able  opinion  of  the 
learned  trial  Judge,  delivered  at  the  time 
of  rendering  Judgment:  "If  this  be  not 
the  proper  construction  of  the  statute, 
then  almost  any  proposition  may  be  voted 
npon  in  the  first  Instance  providing  for  a 
subscription  by  a  township  for  stuck  In 
a  railroad  company,  and  then,  if  defeatetl, 
or'if  carried,  a  vote  can  be  had  upon  an- 
other proposition  asked  by  a  majority  of 
voters  entirely  different  from  tlie  one  asked 
for  by  the  tax-payers  In  the  first  Instance. 
This  construction  would  break  down  com- 
pletely one  of  the  statutory  barriers 
against  the  hasty  assumption  of  burdens 
by  municipalities,  viz.,  the  tax-payers*  pe- 
tition." The  trial  court,  after  properly 
holding  that  there  was  no  valid  second 
election  under  the  last  proviso  of  section 
1  of  said  chapter  183. further  ruled  that  the 
second  subscription  to  the  stock  of  the 
railroad  company  in  Its  inception  was  Ille- 
gal for  want  of  power  to  make  it,  because 
the  petition  prraented  to  tlie  board  of 
county  commissioners  was  not  signed  by 
two-fifths  of  the  resident  tax-payers  of  the 
township.  The  railroad  company  vig- 
orously contests  this  finding  of  fact  and 
the  conclusion  of  law  of  the  trial  court 
thereon.  Counsel  tor  the  company  say 
that  "this  point  was  not  raised  npon  the 
trial  of  the  case  at  all.  The  reasons  set 
forth  in  the  petition  why  the  railroad 
company  was  not  entitled  to  the  bonds 
In  substance  were  (1)  because  of  the  first 
subscription,  for  $25,000,  which.  It  Is  al- 
leged, has  never  been  canceled  or  annulled ; 

(2)  because  there  were  only  two  commis- 
sioners present  at  the  meeting  at  which 
the  election  was  called,  and  because  the 
petition  for  the  election  had  never  been 
presented  to  the  chairman  of  the  board, 
and  there  had  been  no  call  for  the  meeting, 
and  the  meeting  at  which  the  election  was 
called  WBs  held  without  authority  of  law; 

(3)  because  there  was  no  security  given 
for  the  expenses  of  the  election:  and  (4) 
because  certain  articles  were  published  by 
the  railroad  company  In  a  newspaper  cir- 
culated In  the  township,  wherein  it  was 
claimed  that  the  first  subscription  was 
valid,  and  would  be  enforced  unless  the 
last  proposition  was  carried,  and  If  the 
last  proposition  was  carried,  the  first 
would  be  released,  and  because  these  pub- 
lications, together  with  the  proviso  In  the 
last  liroposition  to  the  same  effect,  oper- 
ated as  an  inducement  and  bribe  to  the 
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votere  of  tbe  township  to  rote  In  tavor  of 
the  last  proposition,  but  for  which  the 
Bame  would  havebeendereated  "  Thiscov- 
cred  and  included  tbe  subHtance  of  erery 
allefcatlon  of  fact  in  the  petition  except  the 
formal  alleja^ations  of  Incorporation,  offi- 
cial character, etc.  Not  aslnKleallegutlon, 
not  a  word,  attacking  the  sufflciency  of  the 
petltlonforthe  election, can  befound  In  the 
petition.  No  testimony  was  Introduced 
upon  the  trial  ahowiuj?.  or  tendinf?  to 
•4 bow,  that  the  petition  did  nut  contain 
two-fifths,  or  any  other  proportion,  of 
the  retddent  tax-payers  of  the  township. 
The  case  was  taken  under  advisement  by 
the  court,  and  briefs  were  filed.  The  only 
attack  made  upon  the  petition  was  be- 
cause it  "did  not  contemplate  a  'complet- 
ed'railroad,  as  tbe  word  'constructed' 
was  used  instead  of  'complete'^  ""  The 
opposing  counsel  answer  as  follond:  "The 
railroad  company  press  the  alleged  fact 
that  the  point  upon  which  the  district 
Judge  decided  the  case  In  favor  of  the 
township  was  not  u^red  in  the  court  be- 
low. The  priudple  underlying  this  point 
was  pressed  with  all  the  force  at  our  com- 
mand. The  broad  general  allegation  In 
tbe  petition  Is  that  the  railroad  company 
is  not  entitled  to  thefie  or  any  other  bonds 
of  Rich  township.  It  is  true  that  the  alle- 
gations are  rery  general,  but  they  were 
sufficient  to  present  the  question  consid- 
ered and  decided.  If  the  defendant  wa« 
not  satisfied  with  tbe  petition  It  should 
have  filed  its  motion  to  have  it  made  more 
definite  and  certain.  Tbe  sufficiency  of 
the  petition  for  the  lant  election  was  as- 
sailed at  theoutset.and  continuously, and 
after  all,  lu  the  opinion  of  the  district 
judge,  the  case  turned  upon  It.  A  copy  of 
it  was  attached  to  the  petition  of  the 
township  In  this  case.  It  showed  on  Its 
face  that  it  was  slgrned  by  voters  only, 
and  the  board  of  county  commissioners  so 
found.  What  more  could  have  been  re- 
quired? The  question  was  presented  up- 
on the  pleadings.  It  was  in  the  case,  and 
the  trial  judge  considered  it  as  condustve 
lu  the  township's  favor. " 

This  is  an  equitable  suit,  and  In  consid- 
ering the  complaint  against  the  ruling  of 
the  trial  court,  that  the  second  petltl<m 
was  not  a  tax-payers'  petition,  various 
other  matters  disclosed  by  the  record 
dbonld  be  referred  to.  The  township  trus- 
tee signed  the  second  petition,  and  voted 
for  the  proposition.  Everybody  supptMed 
the  second  subscription  contract  to  be 
valid,  and  all  parties  interested  treated  it 
as  valid  until  the  trial  before  the  district 
court.  The  form  of  ballots  used  at  the  sec- 
ond election,  in  favor  of  the  propositions, 
was  "  For  extending  aid  to  tbe  Kansas 
City  &  Pacific  Railroad  Company  on  the 
new  proposition;"  and  against' the  prop- 
osition was  "Against  extending  aid  to 
tbe  Kansas  City  &  Pacific  Railroad  Com- 
pany on  the  new  proposition. "  In  build- 
ing tbe  railroad  through  the  township,  the 
line  had  to  be  lengthened  several  thousand 
feet  and  considerable  additional  expeuse 
incurred  In  order  to  comply  with  the  terms 
of  the  snbscrlptlon.  Bat  for  tbe  subscrip- 
tion of  Rich  township  the  road  would 
have  been  located  and  built  by  an  equally 
favorable  route,  through   Blue  Mound 


township,  about  six  miles  east  of  Its  pres- 
ent location.  The  railroad  has  been  reg- 
ularly operated  through  the  towi>8lii|> 
since  its'  completion.  On  February  27, 
ISSS,  the  township  board,  believing  that 
the  railroad  company  was  about  to  have 
the  bonds  issued  while  the  road  was  yet 
unfinished  and  not  in  operation,  as  re- 
quired by  the  subscription,  met  and  took 
uctlon  in  the  matter,  the  result  of  which 
was  that  the  treasurer,  trustee,  and  clerk 
caused  to  be  sent  to  the  company  a  writ- 
ten  notice,  signed  by  all  of  them.  In  sub- 
stance stating  that  the  tonrnshlp  board 
would  not  accept  the  railroad  in  its  pres- 
ent condition.  About  10  days  thereafter, 
the  township  commenced  an  action  to  en- 
join the  issuing  of  the  bonds,  in  which  the 
railroad  company  filed  an  answer,  setting 
forth  In  substance,  among  other  things, 
that  it  did  not  claim  to  be-then  entitled  to 
receive  the  bonds  In  payment  of  tbe  sub- 
scription, and  did  not  propose  asking  for 
them  until  tbe  railroad  was  completed 
and  In  operation  in  all  respects  as  re- 
quired by  the  terms  of  the  subscription, 
and  thereupon  the  township  caused  the 
action  to  be  dismissed  without  prejudice. 
On  April  80,  1888,  the  company  hud  tlie 
railroad  completed  and  in  operation,  with 
depots  and  side  tracks  and  stock-yards.  In 
all  respects  in  compliance  with  the  terms 
of  the  subscription,  and  thereupon  notified 
the  proper  county  and  township  officers 
of  that  fact;  and  on  May  iA,  the  board  of 
county  commissioners  met  as  requested, 
and,  accompanied  by  the  county  clerk  and 
township  <)fficers,  went  over  and  carefully 
inspected  the  road.  The  record  of  the 
meeting  of  the  board  of  county  commis- 
sioners shows,  among  other  things,  that 
"  the  board  went  over  the  said  railroad  on 
May  2. 18S8.  •  •  •  and  noted  carefully 
the  construction  thereof,  and  finds  that 
said  railroad  is  fully  completed  and  in 
operation.  In  accordance  with  the  sub- 
scription of  said  t(^wnehlp  to  the  capital 
stock ; "  and,  after  reciting  the  facts  about 
the  tender  of  the  stock,  the  refusal  there- 
of, and  demand  for  the  bonds,  tbe  record 
further  shows  that  "the  board  find  that 
while  the  company  •  •  •  Is  entitled  to 
the  bonds,  ypt,  the  board  having  been,  on 
May  2d,  at  seven  o'clock,  p.  m.,  enjoined 
from  issuing  them,  it  cannot  take  further 
action  until  said  injunction  suit  Ik  set- 
tled." In  1887  Blch  township,  Including 
the  little  villages  within  it,  had  m  Inhab- 
itants. At  the  first  election  136  votes  were 
cast  forthe  proposed  subscription,  and  124 
against.  At  the  second  election  128  votes 
were  cast  for  the  subscription,  and  109 
against.  The  act  of  1877,  as  also  the  act 
of  1887,  prracrlbes  that  before  a  first  elec- 
tion shall  be  held  In  any  township  to  sub- 
scribe to  the  capital  stock  of  any  railroad 
company  a  petition  in  writing  should  first 
be  presented  to  the  board  of  county  com- 
inissioners,  signed  by  two-fifths  of  the 
resident  tax-payers  of  the  township.  The 
petition  presented  to  the  board  of  county 
commlssionerH  on  the  14th  day  of  Octo- 
ber, 1887,  did  not  show  upon  its  face  that 
It  was  signed  by  two-fifths  of  the  resident 
tax-payera.  If  the  petition  was  merely 
defective,  or  irregular  only,  within  the  au- 
thorities, the  township  is  not  In  a  posl- 
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tinn  to  refuse  the  payment  of  Its  subscrip- 
tioo.  "A  municlpaitty  maybe  estopped 
by  Its  course  ol  deallnjc  with  the  railroad 
company  to  interpose  a  defense  of  iri*egu- 
larity  in  the  exercise  of  the  power  of  Issa- 
Idk  bonds ;  and  its  position  then  In  regard 
to  tbe'company  issirailar  to  that  which  It 
occupies  to  bouH  Ode  holders  of  the  bonds 
without  notice.  A  distinction  Is  to  be  ob- 
served that  ratification  by  acquiescence, 
or  by  affirmative  acts,  has  been  estab- 
lished only  In  cases  of  irregularities  in  the 
exercise  of  the  power  to  Issue  bonds,  and 
not  In  any  case  where  tbere  was  a  total 
wantot  power  toIsBiiethe  bonds."*  Jones, 
Ky.  Secur.  §  2S0,  and  cases  there  cited; 
CommlBsioners  v.  Hlnchman,  31  Kan.  729, 
8  Pac.  Rep.  ;  Chicago,  K.  &  W.  R.  Co.  v. 
Commissioners  of  Osage  Co.,  38  Kan.  597, 
16  Pac.  Rep.  828;  Railroad  Co.  v.  Evans, 
41  Kan.  »4,  21  Pac.  Rep.  216;  Railroad  Co. 
V.  Stewart,  3»  Iowa,  267;  Hitchcock  v. 
Galveston,  96  U. 8.340;  Brown  v.  Kramer, 
26  N.  W.  Rep.  Even  In  Judicial  mat- 
ters this  court  has  already  decided  that  If 
the  Jurlsdictioual  facts  necessary  to  war- 
rant service  npon  a  defendant  by  publica- 
tion were  in  existence  at  the  commence- 
ment of  the  action,  and  the  affidavit  for 
publication  is  defective  only  and  not  void, 
the  court,  after  judgment,  may  permit  an 
amended  affidavit  for  publication  to  be 
filed,  and  such  affidavit,  when  filed,  gives 
jurisdiction  to  the  court,  and  relates  back 
to  the  time  of  the  commencement  of  the 
action.  Long  v.  Fife,  ante,  594,  {iust  de- 
cided ; )  Pierce  v.  Butters,  21  Kan.  124 ;  WIl- 
klns  V.  TourtcHott.  28  Kan.  833;  Harrison 
V.  Beard,  80  Kan.  5S2,  2  Fac.  Rep.  682.  The 
railroad  company  has  proceeded  npon  the 
faith  that  It  was  to  receive  the  bonds  In 
due  time;  has  compiled  with  all  thecon- 
ditions  upon  which  It  was  to  become  en- 
titled to  them ;  has  expended  largesumsof 
money  in  constructing  its  road  through 
the  tow.neblp,  which  It  would  not  have 
done  but  for  the  promise  of  the  legal  vot* 
erstbat  the  bonds  should  issue  In  payment 
of  the  township  subscription  when  the 
company  had  performed  its  part  of  the 
ctmtract.  During  all  of  this  time  theboard 
of  county  commissioners,  the  township 
officers,  the  tax-payers,  and  citizens  of  the 
township,  seeing  and  knowlug  that  the 
railroad  company  was  expending  Its 
money  within  the  township.  In  the  con- 
struction of  a  public  improvement  which 
was  to  benefit  the  township  and  the  prop- 
erty therein,  stood  by  and  made  no  com- 
plaint or  objection  to  the  petition  present- 
ed for  the  second  election.  The  first  time 
that  It  was  suggested  that  the  proceed- 
ings were  wholly  void,  because  of  the  ab- 
sence of  a  tax-payers'  petition,  was  upon 
the  trial  of  this  case,  and  If  the  statement 
of  the  counsel  of  the  railroad  company  is 
correct  the  suggestion  was  not  seriously 
considered  by  the  parties  until  the  decis- 
ion of  the  trial  court  was  rendered. 

In  view  of  all  the  facts  presented,  we 
think  that  the  question  whether  the  peti- 
tion for  the  second  election  was  signed  by 
two-fifths  of  the  resident  tax-payers  of  the 
township  ought  to  be  fully  litigated.  The 
eviik'uc**  pro  ami  con  upon  this  question 
should  lie  prosi'iitPd  to  the  trial  court.  We 
thuik.  couEideriiig  the  conduct  of  the  coun- 


ty and  township  offlcers.  the  tax-payers 
and  citizens  of  the  township,  and  the  form 
of  th«  petition  praying  lor  the  injunction 
against  the  Issuance  of  the  bondp.,  that 
the  railroad  company  never  understood, 
until  after  the  decision  against  it.  that  the 
validity  of  the  petition  presented  to  the 
board  of  county  commissioners  was  chal- 
lenged. It  was  not  specifically  Informed 
on  the  trial  by  the  allegations  of  the 
pleadhigs,  or  any  evidence  offered,  that 
the  petition  waedefectlve  upon  theground 
of  not  having  been  signed  by  tax-payers, 
so  ft  had  no  fair  opportunity  on  the  trial 
of  supplying  proof  In  that  regard.  Of 
course,  the  rule  is  that  If  a  petition  is  not 
sufficiently  definite,  a  defendant  may  file 
his  motion  to  have  It  made  more  specific, 
but  the  petition  for  the  Injunction  no- 
where alleg($d  that  the  proceedings  were 
void  for  the  wantof  a  tax-payers' petition, 
and  the  petition  did  specifically  state  sev- 
eral other  reasons  why  the  railroad  com- 
pany was  not  entitled  to  the  bonds.  These 
specific  allegations  limited  and  qualified 
the  general  allegations  of  the  petition,  and 
therefore  we  cannot  say  that  the  counsel 
of  the  railroad  company  was  -negligent 
or  guilty  of  laches  tn  falling  to  file  a  mo- 
tion to  make  the  petition  more  certain,  or 
In  falling  to  understand  that  the  question  of 
a  tax-payers'  petition  was  In  controversy. 
Wiley  V.Keokuk, 6  Kan. 94;  Armour  Bros. 
Banking  Co.  v.  Riley  Co.  Bonk, SOKan.  163. 1 
Pac.  Rep.  506.  The  allegations  of  a  plead- 
ing are  to  be  taken  most  strongly  against 
the  pleader.  If,  npon  a  new  trial.  It  shall 
be  made  to  appear  that  the  petition  pre- 
sented to  the  board  of countycommlsalon- 
ers  waa  signed  by  two-flftbs  of  th^  rral- 
dent  tax-payers  of  Bleb  township,  then,  at 
most,  the  petition  for  the  second  election 
was  merely  defective,  or  Irregular  only. 
It  ought  to  have  stated  upon  its  face  that 
It  was  signed  by  two-flftbs  of  the  resident 
tax-payers  uf  the  township,  or  the  board, 
in  ordering  the  election,  shonld  have  so 
found ;  but  If,  as  a  matter  of  fact.  It  was 
actually  thus  signed,  then  section  1  <A 
cliapter  183,  for  a  first  election,  would  be 
so  far  complied  with  as  to  uphold  the  pro- 
ceedings, considering  all  the  other  facts  of 
the  case.  The  Juriadictionol  facts orcondi- 
tlons  precedent  to  a  valid  subscription 
by  A  township  under  the  act  referred  to 
are  a  petition  of  two-fltths  of  the  resident' 
tax-payers,  an  order  by  the  commissioners 
for  an  election,  a  notice  for  such  election, 
and  an  affirmative  vote  upon  the  proposi- 
tion. The  power  of  the  township  to  vote 
aid  was  not  exhausted  by  the  election  of 
March  1,  1887,  if  the  second  election  be  re- 
garded as  a  vote  upon  a  new  proposition. 
It  Irregularities  only  Intervened,  and  the 
second  subscription  was  otherwise  valid. 
It  annulled  and  canceled  the  prior  sub- 
scription. Supervisors  r.  Gulbraith,  99  U. 
S.  214.  If  it  can  beestablished  by  sufficient 
proof  that  the  petition  for  theserond  elec- 
tion was  signed  by  two-fifths  of  the  resi- 
dent tax-payers  of  Rich  township,  as  It 
is  conceded  that  the  commissioners  or- 
dered the  election,  that  notice  of  the  elec- 
tion W4)K  eiven.  and  an  afflrmatlve  vote  of 
a  majority  of  the  legal  voters  of  the  town- 
ship was  cast  uiwn  the  proposition.  It 
cannot  well  be  urged  that  tliere  was  a 
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tutal  wantof  power  to  make  the  stibscrlp- 

tico.  If  there  was  power  to  make  the  Bub- 
scriptlon,  although  the  prc)cee(iinga  were 
irregular,  then,  in  view  of  all  tbeequitif^ 
favoring:  the  railroad  company,  the  bonds 
ought  to  issue.  It  is  not  contended  that 
there  was  anything  nnratr  ]n  the  election, 
or  that  the  voters  ot  the  township  did  not 
l^nerally  participate  therein.  As  before 
stated,  all  of  the  parties  Interested  treated 
tbe  second  peOt'ion  as  sufnclent  and  valid 
until  the  perpetuHl  injunction  was  granted. 
II,  as  a  matter  of  fact,  this  petition  ,  was 
signed  by  two-fllths  of  the  resident '  tax- 
payers of  the  township,  then  the  proceed- 
ings precedent  to  making  the  subscription 
were  Irregular  only,  not  fatally  defective, 
— not  void.  There  Is  nothing  In  the  peti- 
tion presented  to  theboard  ofcountycom- 
mlssloners,  or  in  the  order  or  notice  for 
the  election,  stating  or  showing  that  tbe 
signers  to  the  petition  were  not  tax-pay- 
ers of  the  township.  The  petitioners  were 
4iualifled  electors  of  the  township,  and 
may  have  also  been  tax-payers.  Generally 
a  majority  of  the  quanfled  electors  of  a 
township  In  thlsstate  embraces  two  flfths 
of  the  tax-payers  of  the  township;  atleast, 
a  mnjority  of  the  qualified  electors  of  a 
township  are  more  likely  to  include  two- 
flfths of  tbe  tax-payers  of  a  township  than 
a  majority  of  the  qualified  electors  ofaelty 
or  large  village  are  likely  to  Include  two- 
fifths  ot  the  tax-payers  of  such  city  or 
village.  Whether  the  majority  ot  tlie  qual- 
ified electors  of  Rich  township  signing  the 
petition  Included  among  them  two-fifths 
of  the  tax  payers  of  the  township  will 
be  determined  upon  the  new  trial.  Notf- 
Eiger  V.  McAllister,  12  Kan.  316,  referred 
to,  was  a  night  herd  law  decision.  Tbe 
only  evidence  Introduced  on  tbe  trial  In 
that  case  to  show  that  any  petition  was 
ever  presented  to  the  board  ot  county 
commissioners  was  merely  the  order  of 
the  board  mentioning  thesame.  Of  course, 
the  mere  recital  in  the  order  of  the  county 
commissioners,  that  a  petition  had  been 
previously  presented  to  them  to  conBlder 
and  act  upon,  is  not  sufficient  evidence  of 
such  fact  it  it  be  specifically  depled.  Other 
qnestlons  In  tbe  record  as  to  alleged  condi- 
tions precedent  to  a  valid  subHcriptlon 
need  not  be  considered,  because  they  all 
concern  irregnlarltles  merely,  and  the 
township  Ih  "estopped  by  its  course  ot 
dealing  with  tbe  railroad  company  to  In- 
terpose a  defense  of  irregularity  in  the  ex- 
ercise ot  tbe  pswer  ol  Issuing  the  bonds." 
Id  view  of  another  trial  the  pleadings 
should  be  amended  so  as  to  speciticaHy 
allege  that  tbe  petition  upon  which  tbe 
second  election  was  called  vras  not  signed 
by  two-flfths  of  the  resident  tax-payers  ot 
tbe  township.  Then  this  matter  will  be 
clearly  in  issue.  Tbe  Judgment  ot  the  dis- 
trict court  will  be  reversed,  and  the  cause 
lemanded  for  new  trial  in  accordance  with 
the  viewsherein expressed.  Allthe Justices 
concurring. 

(45  Kan.  147)   

Tallky  t.  Bdrtib  e£  ai. 
{Supreme  Court  of  Kansas.  Jan.  10,  3891.) 
Odabantt. 

Where  a  promissory  not«,  Blgned  by  T.  and 
B.  on  ita  face,  was  indorsed  by  a  third  peraon,  a 


stranger  to  the  note,  by  writing  her  name  across 
the  back  thereof,  in  the  absenceof  any  knowledge 
of  tbe  relation  or  T.  and  B.  on  said  note,  beyond 
what  appears  from  the  note  itself,  she  had  a  right 
to  presume  that  T.  and  B.  were  both  principal 
maikers  of  the  note,  and  her  liability  on  such  note 
is  that  of  a  guarantor;  but  her  liability  would  ^ 
remain  the  same  thouah  she  knew,  when  she  in- 
dorsed the  note,  that  t.  was  an  aooommodatlon 
maker  on  said  note  for  Brown. 
iSyUaJrua  by  Strany,  C.) 

Commissioners'  dedslun.  Error  to  dis- 
trict court,  Bhawneeconnty;  John  Guth- 
rie, Judge. 

C.  jV.  AYer/y,  for  plaintiffs  In  error.  J, 
H.  MosB,  for  defendant  in  error. 

Strang,  C.  Action  on  a  promissory 
note,  of  which  the  following  is  a  copy: 
"  $1 ,400.  Topeka,  Kansas,  May  16th,  18S7. 
Ninety  days  after  date  we  promise  to  pay 
to  tbe  order  of  the  First  National  Bank, 
Topeka,  Kansas,  fourteen  hundred  dol- 
lare,  at  the  First  National  Bank  of  To- 
peka, Kansas,  value  received,  with  ten  per 
cent,  interest  after  maturity.  [Signed] 
L.  J.  Talley.  [Signed]  Frank  S.  Bbowx. 
Due  August  17ch,  If*?."  Indorsed  on  the 
back:  *Mary  E-Bdrtis."  Thedefendant 
Mary  E.  Bnrtls  claims  that  L.  J.  Talley 
and  Frank  S.  Brown  were  Joint  makers 
of  the  note  sued  on,  and  that  she  was  In- 
dorser  and  guarantor.  When  the  note  be- 
came due.  it  was  renewed  by  giving  a  new 
note  exactly  like  the  original,  and  exe* 
cuted  by  the  several  parties  thereto  In  the 
same  manner.  When  tbe  second  note  be< 
came  due,  the  sajd  Talley  and  Brown  fall- 
ing to  pay  tbe  same.  It  was  paid  by  Mre. 
Burtis,  and  indorsed  to  her,  and  she 
brought  suit  on  it  against  Talley  and 
Brown  as  makers.  Talley  and  Brown 
filed  separate  answers;  Brown  answering 
by  general  denial  only,  while  Talley  an- 
swered by  generaldenial,  and  also  pleaded 
that  be  signed  the  note  as  a  surety  with 
Mrs.  Burtis  for  Brown.  The  defendant 
replied  the  general  denial.  Tbe  case  was 
tried  by  the  court  without  a  jury,  the 
cunrt  making  tbe  following  findings  ot 
tact  and  of  law: 

"PINDINOS  OP  PACT. 

"  (1>  That,  90  days  preceding  tbe  mak- 
ing of  the  note  sued  on  in  this  action,  the 
delendaut  Brown  presented  to  the  plain- 
tiff a  promissory  note  of  that  date,  and 
of  the  same  form,  tor  the  sum  of  $1,400, 

Salable  90  days  after  date  to  the  First 
ational  Bank,  and  signed  by  the  defend- 
ant L.  J.  Talley,  and  the  said  Frank  S. 
Brown  requested  the  plaintiff  to  indorse 
the  said  note  by  writing  her  name  across 
tbe  back  of  said  note,  and  thereupon  the 
said  note  was  then  by  tbe  said  Brown 
negotiated  to  the  First  National  Bank  ot 
Topeka,  Kan.,  and  be  received  tbe  pro- 
ceeds ot  said  note.  (2)  That,  when  the 
plaintiff  Indorsed  the  said  not9  by  writing 
her  name  across  the  back  of  said  note,  she 
did  not  know  that  Talley  was,  or  had  ex- 
ecuted said  note  as,  surety  for  Brown, 
and  believed  that  both  Talley  and  Brown 
were  makera  sf  saldjnote,  and  believed 
that  she  was  only  assuming  the  liability  of 
indorser  for  the  principals,  Talley  and 
Brown.  (8)  That  Brown  received  the 
proceeds  ot  said  note  from  the  bank,  and 
appropriated  the  same  to  bis  own  use  and 
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benefit,  and  that  Talley  received  no  ben- 
efit from  the  said  note,  or  proceeds  of  the 
same.  (4)  That,  when  the  first  note 
above  described  matured,  the  note  de- 
scribed in  plaintiff's  petition  was  made 
by  Talley  and  Brown  as  shown  arid  in- 
dorsed by  the  plaintiff,  as  apjpears  on  said 
exhibit,  as  a  renewal  ot  said  nret  noteflrat 
above  described.  (5)  That  after  th«  note 
described  In  plaintiff's  petition  matured, 
and  was  diBbonored  for  non-payment,  the 
plaintiff  took  such  note  up  from  the  banic 
by  paying  the  bank  the  full  face  value  of 
the  note,  and  became  the  owner,  and  now 
Ih  the  owner  and  holder,  of  said  note. 
(6)  That  the  plaintiff  is  aged  68  years,  and 
is  a  widow,  her  husband  having  died  sev- 
eral years  ago,  and  is  quite  hard  of  hear- 
ing, and  her  eye-eight  greatly  impaired. 

"COSCLUSIONH  OF  LAW.  ^ 

"(1)  That  when  the  defendant  Brown 
presented  the  first  note.  Indorsed  with  the 
name  of  Talley  and  his  own  name  writ- 
ten on  the  face  ot  the  note,  and  aslced 
plaintiff  to  Indorse  the  note  by  writing 
her  name  across  the  back  of  the  same,  she 
had  the  right  to  assumu  that  both  Talley 
and  Brown  were  makers  of  said  note,  and 
that  her  liability  was  that  of  an  accom- 
modation Indorser,  and  with  the  under- 
standing that  Talley  was  an  accommoda- 
tion maker  of  the  note  for  Brown.  (2) 
That,  as  between  Talley  and  Brown, 
Brown  Is  principal,  and  Talley  la  surety 
for  Brown." 

Judgment  was  entered  for  the  plaintiff 
for  the  amount  of  the  note  and  costs. 
Motion  for  new  trial  was  overruled.  An 
application  was  then  made  to  the  court 
to  have  the  judgment  reduced  one-half, 
which  was  refusra. 

The  flrBt  error  complained  of  was  the 
refusal  of  the  court  to  strlkeoutthe  state- 
ments of  Sharritt  and  Brown,  made  im- 
mediately prior  to  Mrs.  Burtis'  indorse- 
ment of  the  first  note.  While  the  state- 
ments complained  of  could  not  bind  the 
plaintiff,  Talley,  they  were  erldenee  for 
some  purpose.  They  tended  to  show  Mrs. 
Burtis'  understanding  ot  the  relation  of 
Talley  and  Brown  to  the  note  at  the  time 
she  Indorised  it.  The  case  waa  tried  with- 
out a  Jury.  If  it  had  been  tried  by  a  Jury, 
it  would  httve  been  proper  for  the  court 
to  have  limited  the  applicutiou  of  this  evi- 
dence. The  evidence  should  not,  however, 
have  been  stricken  oat.  There  Is  another 
view  of  this  matter.  Talley  having  signed 
his  name  to  the  note,  and  intrusted  it  to 
Brown,  he  thereby  gave  Brown  Implied 
authority  to  represent  him  as  a  maker  ot 
the  note  for  the  pyrpose  of  procuring  oth- 
er Joint  makers,  sureties,  or  guarantors 
sufiicient  to  discount  it  on  the  market. 
Keith  v.  Goodwin,  31  Vt.  268.  In  this  view 
of  the  case,  the  statements  of  Brown,  at 
least,  obtaiAcd  an  additional  force.  His 
statements  at  the  time,  and  immediately 
before,  Mrs.  Burtis  indorsed  the  note,  that 
she  would  have  no  trouble  with  the  note; 
that  Mr.  Talley  would  pay  It,— were 
equivalent  to  saying  that  Mr.  Talley  was 
a  principal,  oxiA  she  had  a  right  to  so  un- 
derstand it,  and  rely  upon  it. 

The  second  complaint  is  that  there  Is  no 
evldenoe  to  support  the  second  finding  of 


fact.  It  seems  to  us  there  la  considerable 
(vldence  in  the  record  that  supports  find- 
ing No.  2.  The  porttlon  of  Talley's  name 
on  the  note  ia  some  evidence  that,  at  the 
time  Mrs.  Burtis  indorsed  the  note,  she  be- 
lieved be  was  a  maker  of  the  note.  Mr. 
Brown's  statement  that  she  would  have 
no  trouble  with  the  note;  that  Talley 
would  pay  it, — also  had  a  tendency  to 
make  her  believe  Talley  a  maker  of  the 
note;  and  she  swears  Brown  did  not  tell 
her  Talley  had  signed  as  surety.  Again, 
she  testifies:  "I  merely  indorsed  these 
men ;  not  to  pay  the  money,  but  to  pay  it 
if  they  did  not.  They  were  responsible  for 
the  money,  and.  I  merely  Indorsed  these 
men."  If  she  believed  Talley  was  a  maker, 
she  could  not  believe  he  was  only  surety. 
She  also  says  she  relied  on  Mr.  Talley's  re- 
sponsibility to  pay  the  note,  and  on  him 
alone;  that  she  knew  Brown  had  not  a 
dollar.  Certainly,  there  is  some  evidence 
to  support  the  finding.  It  is  true  there  la 
some  evidence  in  the  record  that  tends  to 
prove  that  she  knew  the  money  was  for 
Brown;  but  that  would  nut  necessarily 
prove  that  Talley  was  only  a  surety. 
Talley  had  a  right  to  become  a  Joint 
maker  ot  a  note  upon  which  to  raise  mon- 
ey for  Brown,  If  he  chose  to  do  so.  It  is 
claimed  that  Mrs.  Burtis  knew  that 
Brown  was  the  principal;  and  her  only 
belief  that  Talley  would  pay,  and  save 
her,  lay  in  the  understanding  that  she  had 
that  Talley  was  to  be  secured.  She  did 
not  know  that  Talley  was  to  be  secured 
until  after  she  had  Indorsed  the  note. 
The  talk  she  had  with  Brown  In  which  he 
mentioned  that  he  was  going  to  secure 
Talley  with  a  mortgage  on  furniture  waa 
after  she  had  indorsed  the  first  note,  and 
before  she  indorsed  the  second.  It  ie  as- 
serted that  Mrs.  Burtis  has  no  stronger 
equity  to  have  the  case  determined  for  her 
on  what  occurred  when  she  signed  than 
has  Talley  to  have  the  case  determined  for 
him  upon  what  occurred  when  he  signed. 
We  think  she  has  a  much  stronger  equity 
as  against  him  tiian  he  has  against  her. 
At  the  time  he  signed  the  note  there  was 
no  name  on.lt.  He  signed  first.  There  Is 
nothing  on  the  paper  to  show  any  liabil- 
ity on  the  part  of  any  one  when  he  signed 
it.  On  the  other  hand,  both  Talley  and 
Brown  had  signed  the  note  when  It  was 
presented  to  her  for  her  indornement,  and 
both  had  apparently  signed  it  as  princi- 
pals. In  the  absence  of  any  statement  at 
all,  she  bad  0.  right  to  assume  that  the 
parties  already  on  the  note  snstained  the 
relation  to  the  note  and  to  each  other 
that  they  appeared  to ;  that  is, Joint  mak- 
ers. It  seems  to  us  that,  as  between  Mrs. 
Burtis  and  Talley  and  Brown,  they  are 
principals,  Joint  makers  of  the  note,  while 
she,  by  her  indorsement,  assumed  the  lia- 
bility of  guarantor.  Firman  v.  Blood,  3 
Kan.  496;  Fuller  v.  Scott,  S  Kan.  25:  Sar- 
bach  V.  .lones,  20  Kan.  497;  Withers  v. 
Berry,  25  Kan.  373.  Pahlroan  v.  Taylor,7r» 
111.  629.  It  Is  therefore  recommended  that 
the  Judgment  of  the  district  court  be 
affirmed. 

By  the  CorRT.  It  is  so  ordered;  all 
the  Justices  concurring. 
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Mayor.  Etc.,  of  Atchibos  et  al.  v.  Pricb 
et  ai.  Same  v.  Lahphear  et  ah  Same 

T.  BITRN8*  E8TATB  et  al. 

{Suiprmne  Court  cf  Kansas.  Jan.  10, 1891.) 

HuaiOIPALllfPBOTBlIBim— ComTBDOTIONOr  Sbw- 
EBS— ASSBBSHX^VTB— I88UX  OF  BONDS. 

1.  A  city  of  tbe  first  class  may  conatraot 
sewers  by  distriuts  or  otherwise;  and  wheB  done 
by  distficts,  and  at  the  expense  of  the  property 
specially  benefited,  it  is  not  essential  that  the 
districts  shall  be  defined  by  ordinance,  but  it 
will  be  sufElcient  if  the  records  of  the  tax  pro- 
ceedinRs  clearly  show  the  property  spedslly 
taxed  for  the  ImprovetsenL 

2.  The  fact  Utat  a  sewer  constructed  in  one 
district  or  portion  of  the  city  connects  with,  or 
is  an  extension  of,  another  already  constructed, 
does  not  make  the  territory  drained  by  both  a 
single  and  distinct  district;  nor  does  it  require 
that  all  the  property  within  that  territory  shall 
be  assessed  forthe  sewer  last  constructed.  When 
a  section  is  built  or  extension  made,  only  the  ter- 
ritory drained  and  specially  benefited  by  the  con- 
Blxiiction  of  such  section  or  extension  can  be  as- 
sessed for  its  cost. 

3.  Property  which  abuts  upon  and  is  specially 
benefited  by  the  sewer  constructed  will  not  be 
relieved  from  bearing  its  proportionate  share  of 
the  expense  of  the  same  because  the  owners  there- 
of have  previously  constructed  private  drains  or 
sewers,  which  have  not  been  authorized  or  adopt- 
ed by  ihe  city  as  a  part  of  its  system. 

4.  An  objection  was  made  to  the  special  as< 
sessmcat  upon  a  lot  fronting  upon  the  improve- 
ment because  the  whole  of  Uie  same  was  not 
owned  by  one  person,  and  that  one  owner  could 
not  avail  himself  of  the  benefits  of  the  sewer  ex- 
cept by  passing  over  the  property  of  the  other. 
"When  the  assessment  was  made,  the  recorded 
plat  of  the  city  did  not  show  any  subdivision  of 
the  lot,  or  that  the  frontage  of  the  same  had  been 
chauged,  and  it  did  not  appear  that  any  of  the 
public  records  showed  that  the  title  of  the  lot 
was  in  more  than  one  person,  and  the  court  held 
that  the  whole  of  the  same  was  subject  to  taxa- 
tion.   Held  no  error. 

5.  The  prorlsiona  of  paragraph  558  of  the 
General  Statutes  of  1889  do  not  apply  to  the  con- 
struction of  sewers  or  the  levy  and  collection  of 
special  assessments  to  pay  for  the  same. 

G.  The  whole  expense,  including  the  engineer- 
ing and  supervision  of  the  construction  of  sewers, 
is  to  be  borne  by  the  property  specially  benefited. 

7.  A  city  of  the  first  class  may  construct  a 
sewer  on  credit  when  there  are  no  funds  on  hand 
or  set  aside  in  the  city  treasury  to  pay  for  the 
same;  but  Installment  bonds  of  the  city  may  be 
Issued  to  the  contractor  constracting  the  sewer 
in  payment  thereof,  which  bonds  snail  be  re- 
deemed by  special  taxes  levied  upon  the  property 
speciallv  benefited,  as  provided  in  chapter  101  01 
the  I^wa  of  1887. 

{Syllabus  by. the  Court.) 

Error  to  district  court,  Atchison  conn- 
ty :  KoBEHT  M.  Eaton,  Judge. 

Three  actions  werw  brought  in  the  dis- 
trict court  of  Atchison  county  to  enjoin 
the  Issuance  of  Improvement  bonds,  and 
the  levy  and  collection  of  special  taxes,  to 
pay  for  the  conBtructlon  of  a  sewer  which 
had  been  ballt  and  completed  in  the  city 
of  Atchison  by  contractors  Shaw  ft 
Downing.  One  action  was  brought  by 
John  M.  Price  and  W.  W.  Guthrie  Hgainst 
the  city  of  Atchison,  the  mayor  and  coun- 
cllmen  thereof, and  Shaw  &  Downing;  the 
aeeond  action  was  brought  by  A.  H. 
Lampbear  and  67  others  against  the  same 
defendants;  the  third  action  was  brought 
by  tbe  Bums  estate  and  14  others  against 
the  same  d^endants.  For  the  pnrposes 
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of  trial  and  Judgment,  the  cas<«  were  con- 
solidated, and  submitted  as  one  case,  and 
In  dne  tlmetbe  court  made  and  announced 
the  following  conclusions  of  fact  and  la w : 

"CONCLUaiONB  OF  FACT. 

"(1)  That  each  and  all  of  the  said  plain- 
tiffs are  the  owners  of  the  several  lots  and 
pieces  of  ground  as  set  forth  herein  in  their 
several  petitions.  That  the  city  of  Atch- 
ison Is,  and  ever  since  about  the  year 
1880  has  been,  a  city  of  the  first  class.  That 
Fourth  street,  which,  by  the  authority  of 
the  city  council,  In  the  summer  of  1889,  was 
changed  to  Fourth  avenue,  is  and  has  been 
a  public  street  In  said  city,  running  north 
and  south.  That  running  parallel  with 
said  Fourth  street  In  said  city,  and  east 
thereof,  la  Third  street.  In  said  city;  and 
that  running  parallel  to  said  Fourth 
street,  and  w^est  thereof,  Is  Fifth  street,  In 
said  city. 

"(2)  That  said  Fourth  street,  from  Its 
Intersection  with  Main  street  and  White 
Clay  creek.  In  said  city,  running  north, 
crosses  the  following  streets  at  right  an- 
gles, as  follows:  Commercial  street,  Kan- 
sas avenue,  Santa  Fe.  Atchison,  Parallel, 
Laramie,  Keaniey,  BUey,  and  Mound 
streets. 

"  (3)  That  In  the  sammer  and  fall  of  1884 
the  city  council  of  the  city  of  Atchison 
caused  to  be  constructed  a  circular  brick 
sewer,  six  feet  In  diameter,  from  the  inter- 
section of  Main  street  and  said  Fourth 
street,  at  a  point  where  said  sewer  would 
empty  into  White  Clay  creek,  north,  and 
In  the  center  of  said  Fourth  street  between 
blocks  17  and  18.  crossing  Commercial 
street,  and  north  to  a  point  twenty-nine 
and  one-half  feet  south  of  tbe  south  line  of 
tlie  alley  running  east  and  went  In  blocks 
18  and  14.  From  this  terminus  of  said 
brick  sewer,  arms,  four  feet  In  diameter, 
extended  to  the  Intersection  of  said  alley 
on  the  east  and  west  side  of  said  Fourth 
street,  at  which  point  suitable  catch-ba- 
sins were  made,  and  which  conducted  t^e 
surface  water  of  said  street  into  said  sew- 
er, and  carried  the  same  into  White  Clay 
creek.  That  the  cost  of  said  sewer  was 
paid  by  all  the  property  holders  ol  tbe 
city  of  Atchison:  a  levy  having  been 
made  therefor  by  the  council  upon  all  tbe 
property  of  said  city. 

"  (4)  At  th,e  time  said  sewer  was  con- 
structed there  was  a  rock  drain  In  the  al- 
ley In  block  14.  on  tbe  west  side  of  Fourth 
street,  which  extended  westwardly  about 
half-way  of  said  block,  which  old  rock 
drain  was  at  the  time  of  the  construction 
of  the  said  brick  sewer  turned  Into  and 
eonne<!ted  with  the  west  arm  of  said  brick 
sewer.  That  afterwards,  In  the  year  18H5, 
upon  recommendation  ofthe  city  engineer, 
the  chairman  of  the  committee  on  Im- 
piwements  of  the  conncll  of  the  city  of 
Atchison  was  ordered  Co,  and  did,  lay 
from  the  west  terminus  of  said  rock  drain, 
heretofore  referred  to,  in  the  alley  in  block 
14.  an  18-luch  pipe,  westward  through  said 
alley  to  Fifth  street,  thereby  making  a  suit- 
able connection  for  sewerage  purposes 
with  the  brick  sewer  on  said  Fourtli  street; 
which  said  last  improvement  was  pdld  for 
by  the  city  of  Atchison,  all  property  there- 
of contributing  Its  proportion  thereto. 

"  (5)  On  tbe  6th  day  of  February,  1888, 
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ordinance  No.  954  was  paBsed  by  the  coon- 
ct!  of  the  city  of  AtchlRon,  entitled  'An 
ordinance  authorizing  themayorand  clerk 
to  enter  Into  a  contract  with  RoKewater 
&  Christie  to  furnish  said  city  with  plane 
and  BpeciflcatioDB  for  a  complete  sewer 
Bystem;'  which  itald  ordinance  was  passed 
February  6.  1888,  approved  Februara^  8, 
and  was  published  Februarys,  1885.  That 
In  pursuance  of  said  ordinance,  on  the  16tb 
day  of  February,  1888,  the  then  mayor  of 
Atchison  and  cleric  did  enter  into  a  con- 
tract with  Messrs.  Rosewater  &  Christie 
to  prepare  and  furnish  said  city  with 
plans,  speciflcations,  and  estimates  for  a 
complete  sewerase  ayatem  of  said  city; 
which  said  sewerage  systenit  with  plans 
and  specifications  and  a  map  thereof,  was 
duly  prepared  and  furnished  by  said  Rose- 
water  ft  Christie  on  the  1st  day  of  June, 
18K8,  In  pursuance  of  their  said  contract, 
for  which  said  city  paid  the  said  Rose- 
water  &  Christie  the  sum  of  f  1,995. 

"  (6)  No  ordinance  was  ever  passed  by 
the  mayor  and  coancll  of  the  city  of  Atch- 
ison eBtabllshIng  or  forming  sewer  dis- 
tricts, nnless  it  be  ordinance  No.  954,  re- 
ferred to  in  the  conclusion  of  fact  No.  5. 

"(7)  On  the  20th  day  of  May,  1889.  the 
city  council  of  the  city  of  Atchison  passed 
a  reBolutlun  as  follows :  '  Resolved,  that  It 
l8  oeceBsary  to  at  once  commence  the  con- 
struction of  the  Fourth-Street  sewer,  It 
having  been  made  a  separate  sewer  under 
the  plans  of  the  Rosewater  &  Christie  sys- 
tero  of  sewerage.*  No  publication  of  this 
resolution  was  made  except  the' publica- 
tion uf  the  council  proceedings  of  said  May 
20th,  which  was  published  in  the  Atchison 
Champion  on  the  next  day,  to-wit,  the 
2l8t  day  ot  May,  1889.  On  Jnne  8. 1889, 
the  city  clerk  was  Instructed  by  the  city 
council  to  advertise  for  bIdM  for  the  con- 
Btruction  of  the  North  Fourth  street  sew- 
er, and  the  city  engineer  was  ordered  to 
prepare  plans,  speciflcations,  and  estl- 
urates  ot  the  work,  which  was  according- 
ly done,  and  which  estimate.  Including 

 c«its  per  foot  for  superintending, 

engineering,  and  contingencies,  was  after- 
wards filed  in  the  office  of  the  city  clerk  on 
the  8th  day  of  July,  1889,  duly  sworn  to 
by  the  city  engineer.  On  the  6th  day  of 
June,  1889,  the  city  clerk,  in  pursuance  ol 
the  resolution  of  June  3d,  caused  a  notice 
to  be  placed  In  the  Atchison  Daily  Globe, 
the  offlclal  newspaper  of  said  city,  tor  bids 
for  the  construction  of  the  North  Fourth 
street  sewer,  for  the  period  of  ten  days, 
and  DObldsv/ere  received.  And  thereafter, 
on  June  25,  1889,  the  city  clerk.  In  pursu- 
ance of  the  resolution  of  June  3d,  caused 
another  and  second  notice  of  and  adver- 
tisement for  bids  for  the  construction  of 
the  North  Fourth  street  sewer  to  be  made 
In  the  Atchison  Dally  Globe  of  that  date 
for  the  period  of  ten  days;  and  in  this 
and  all  other  like  notices  the  city  reserved 
the  right  to  reject  any  and  all  bids.  And 
thereafter,  on  the  8th  day  of  July,  1889,  the 
bid  of  John  Shaw  and  Oscar  Downing, 
partners  as  Sbaw&  Downing,  for  the  con- 
struction of  said  Fourtb-Street  sewer  sys- 
tem under  the  estimate  of  the  city  engineer, 
was  received  and  accepted,  and  the  con- 
tract awarded  to  said  Shaw  &  Downing; 
the  amount  of  said  contract  to  be  paid 


by  the  city  In  cash  or  bonds,  at  the  option 

of  the  city  of  Atchison.  And  on  satfl 
July  8th  an  ordinance  (No.  1019)  was  duly 
passed  by  the  mayor  and  coiincllmen  of 
the  city  of  Atchison  authorizing  the 
mayor  and  clerk  to  enter  Into  a  con- 
tract with  Shaw  &  Downing  for  con- 
structing the  North  Fourth  street  sewer 
system.  [Ordinance  omitted.]  And  there- 
after, on  the  20tb  day  of  July,  1888,  in  pnr- 
snance  of  faid  ordinance,  the  mayor  and 
clerk  duly  entered  into  a  contract  with 
said  Shaw  &  Downing  for  the  construc- 
tion of  said  North  Fourth  avenue  sewer 
system,  to  commence  at  the  termlnatloa 
of  the  brick  sewer  near  the  south  line  ot 
the  alley  between  Commercial  street  and 
Kansas  avenue,  thence  extending  nortb 
along  Foarth  avenue  to  the  line  of  the 
center  of  the  alley  running  east  and  west 
between  Riley andMound  streets, together 
with  all  lateral  sewers,  In  accordance  with 
the  plans  thereof  on  file  In  the  offlce  of  the 
city  engineer;  and  that  In  pursoance  of 
said  agreement,  as  hereinafter  shown,  said 
Shaw  &  Downing  constructed  said  North 
Fourth  avenue  sewer  to  the  acceptance 
of  said  city. 

"(8)  At  the  meeting  of  the  council  Jnly 
8,  1889,  and  before  the  contract  tor  con- 
structing the  Fourth-Avenue  sewer  was 
awarded  to  Shaw  &  Downing,  a  remon- 
strance signed  by  a  majority  of  the  resi- 
dent property  owners  in  the  territory 
sought  to  be  asseened  for  the  construc- 
tion of  said  sewer,  ontslde  ot  block  14. 
was  presented  to  the  coancll,  and  ordered 
received  and  filed. 

"  (9)  No  ordinance  was  passed  by  the 
city  council  of  the  city  of  Atchison  appro- 
priating or  setting  apart  a  fund  for  the 
payment  of  the  construction  ot  said 
Fonrth-A venue  sewer  before  the  com- 
mencement of  the  work,  and  that  there 
were  no  funds  In  the  city  treasury  at  that 
time  applicable  for  that  pur]>o8e;  and 
this  sewer  Is  the  only  one  constructed 
Bince  theRosewater  &  Christie  system  was 
made. 

"  (10)  That  on  July  36,  1889.  by  resolu- 
tion, the  mayor  and  council  of  the  city  of 
Atchison  duly  appointed  Henry  Denton, 
Phillip  Krohn,  and  H.  T.  Smith  as  three 
disinterested  appraisers  to  make  a  true 
and  impartial  assessment  of  ail  lots  and 
pieces  of  ground  liable  under  the  law  for 
the  payment  of  speclnl  assessment  for  the 
work  of  building  the  Fourtli-A  venue  sew- 
er, without  regard  to  buildings  or  improve- 
ments thereon,  and  that  the  engineer  be 
instructed  to  Immediately  prepare  a  plat 
showing  the  lots  and  pieces  of  ground  lia- 
ble to  said  appralHement,  and  fiie  the  same 
with  the  city  clerk  for  the  use  ot  said  ap- 
praisers. And  thereupon  the  city  engineer 
of  the  city  of  Atchison  made  out  and  Inr* 
nlBhed  to  said  appraisers  a  list  of  alt  the 
property  owners,  together  with  a  descrip- 
tion of  their  property,  in  the  territory  in 
which  said  sewer  Is  constructed,  from 
Commercial  street,  in  said  city,  north  to 
Mound  street,  and  from  the  center  ol 
Third  street  on  the  east  side  of  Fourth 
avenue  to  the  center  of  Fifth  street  on 
the  west  sld^  of  Fourth  avenue,  together 
with  a  map  of  said  territory  showing  the 
property  benefited  by  the  construction  of 
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said  Fourth-Arenue  sewer,  a  copy  of  whicb 
Bald  map  ie  hereto  attached. 

"(11)  That  Bald  appraisers  on  the  31st 
day  of  July,  1889,  In  purBnance  of  their  ap- 
pointment;, were  duly  qnalifled  as  such  ap- 
pralBPra  by  taking  the  oath  required  by 
Jaw,  and  thereupon  proceeded  to  the  dis- 
charffe  of  their  duties,  and  made  report  In 
writing  of  their  appraisement,  which  was 
duly  filed  In  the  office  of  the  city  clerk  on 
the  17tb  day  ot  AoKUst,  18H&. 

"(12)  In  the  llBt  of  property,  together 
with  the  owners-  thereof,  which  was  fur- 
nlKhed  to  the  appraisers  for  the  purpose 
of  valuation  for  assessment  for  the  con- 
Btruction  of  said  sewer,  block  17,  lylni^  be- 
tween Main  and  Commei'Cial  streets,  and 
abutting  upon  said  Fourth  avenue,  and 
also  block  14,  except  the  north  50  feet  ot 
lots  one  and  two,  and  the  south  25  feet  of 
the  north  hall  of  lots  one  and  two.  were 
not  placed  upon  said  list,  and  were  not 
valued  by  said  appraisers  for  asaesBment 
or  the  construction  of  said  North  Fourth 
street  sewer,  although  eaid  blocks  are 
drained  and  benefited  by  the  said  sewer, 
and  are  a  part  of  the  territory  under  the 
RoRewater  ft  Christie  system. 

"(13)  In  the  list  of  property,  together 
with  the  owners  thereof,  prepared  for  the 
mse  of  said  appralsera,  am  hereinbefore 
stated,  the  following  property  upon  said 
list  was  erased  therefrom  by  drawing  red 
Ink  lines  across  the  Barae,  and  marking 
thereon  In  red  ink  the  words, '  Not  liable,' 
and  which  property  Is  as  follows:  The 
north  70  feet  ot  lota  5,  6,  and  7.  In  block  13. 
in  the  name  of  John  M.  Price,  and  is  the 
same  property  upon  which  the  Price  Op- 
era-House  In  said  city  Is  situated.  The 
south  90  feet  of  the  west  half  of  lot  14,  In 
block  13,  In  the  name  of  Manuel  Frank. 
This  property  cannot  beconnected  with  the 
lateral  of  said  sewer,  which  runs  through 
the  alley  in  the  center  of  block  IS,  with- 
out going  through  or  over  other  prop- 
erty, because  the  north  60  feet  of  said  lot 
No.  14  Is  owned  by  another  Individual,  to- 
wit,  A.  G.  Otis.  The  north  22  feet  of  the 
south  half  ot  lot  No.  8,  In  block  No.  7,  In 
the  name  ot  Mary  Kinney,  was  not  as- 
set^sed,  for  the  reason  It  could  not  be  con- 
nected with  said  sewer,  only  by  going 
through  or  over  other  property  owned  by 
other  parties.  The  west  25  feet  of  the 
south  50  feet  of  lot  No.  8,  In  the  name  of 
W.  W.  Guthrie,  and  on  which  property  is 
located  what  Is  known  as  the  '  Pioneer 
Hall  Building,'  was  not  assessed.  That 
the  north  half  of  lots  1,  2.  and  3,  In  blocft 
63,  In  the  name  of  L.  Friend,  was  nut  as- 
sessed because  it  cannot  be  connected 
with  said  sewer  without  going  through 
or  over  other  property  owned  by  other 
parties.  The  north  90  feet  ot  lots  6  ami  7, 
in  block  64,  in  the  name  ot  Mrs.  M.  W.  Ho- 
rau,  was  not  assessed,  because  no  connec- 
tion with  said  sewer  could  be  made  there- 
from without  going  through  or  over  prop- 
erty not  owned  by  her.  Lot  No.  13,  in 
block  74,  in  the  name  of  8.  A.  Frazler,  was 
Dotassessed,  because  such  lot  was  so  much 
lower  than  the  lateral  of  Bald  sewer  on 
which  it  abuts  that  It  would  be  impoRsi- 
ble  to  connect  It  with  said  sewer.  All  ot 
which  said  property  was  not  assessed  by 
said  appraisers,  and  no  valuation  was 


placed  thereon,  at  the  time  they  filed  their 
said  report  in  the  office  of  the  city  rlerk, 
to-wlt,  the  17th  day  of  August,  18R9. 

"(14)  After  the  report  of  the  appraisers 
was  filed  in  the  office  of  the  city  clerk,  the 
appraisers  were  notified  by  the  city  clerk 
to  appear  at  the  city  clerk's  office  and 
make  some  corrections  In  their  report 
which  had  been  filed ;  and  thereupon,  on 
the  26th  day  of  August,  1889,  Henry  Den- 
ton audH.  T.Smlth.twoof  theappralsers, 
met  at  the  city  clerk's  office,  whose  action 
in  the  matterwas  afterwards  approved  by 
Dr.  Phillip  Krohn,  one  of  the  appraieera, 
who  met  them  at  the  foot  of  the  stairs  Im- 
mediately after  It  was  done ;  and  the  prop- 
erty of  Johu  M.  Price,  to-wlt,  the  north  70 
feet  of  lots  5,  6,  and  7,  iu  block  IS,  and  the 
property  of  W.  W.  Guthrie,  to-wlt,  the 
west  25  feet  of  the  south  60  feet  of  lot  8  in 
block  8,  which  had  been  placed  upon  the 
list  tnmlBbed  them  as  not  liable,  was 
placed  thereon  by  said  appraisers,  and  each 
of  said  pieces  ot  proiwrty,  respectively, 
was  valued  at  the  proportion  fixed  upon 
the  balance  ot  said  lots,  which  the  ap- 
praisers had  agreed  should  be  the  amount 
when  they  were  determining  their  assese- 
ments  upon  all  other  property  furnished 
them,  and  the  same  was  at  that  time  in- 
serted in  their  report. 

"fl5)  The  property  of  John  M.Price, 
hereinbefore  described,  and  known  as  the 
'Opera-House  Property.'  and  the  property 
of  W  W.  Guthrie,  hereinbefore  described, 
and  known  as  the  'Pioneer  Hall  Building,* 
after  the  construction  of  the  old  circular 
brick  sewer,  had  been  connected  with  It 
by  a  private  sewerfrom  each  of  said  pieces 
of  property  at  their  own  expense.  In  the 
sum  of  two  hundred  and  forty  dollars. 
Each  ot  said  pieces  of  property,  respect- 
ively, lies  on  tbeeast  side  of  Fourth  Htreet. 
separated  only  by  Kansas  avenue,  and 
each  abuts  on  said  Fourth  street. 

"(16)  After  the  construction  of  the  old 
circular  brick  sewer,  a  private  sewer  or 
drain  was  constructed  In  the  alley  in  the 
center  of  block  13,  from  lot  11,  In  salil 
block,  by  Kathrens,  to  connect  with  the 
east  wing  at  the  comer  ot  theaWey  with 
saif^  old  sewer,  and  with  which  sewer  or 
drain,  by  permission  of  Kathrans,  A.  G. 
Otis,  the  owner  of  the  east  bait  of  lot  10, 
In  said  block,  connected  therewith.  The 
east  half  of  the  south  90  feet  of  lot  No.  14, 
In  block  13,  is  owned,  and  hau  been  for 
many  years,  by  Amelia  J.  Otis,  and  the 
north  60  feet  of  said  lot  14  Is  owned  by  A. 
G.  OtlB,  and  A.  G.  and  Amelia  J.  Otis  are 
husband  and  wife,  and  Amelia  J.  Otis  can 
only  connect  with  said  sewer  over  or 
through  the  property  of  A.  G.  Otis.  There ' 
is  no  recorded  plat  showing  any  subdivis- 
ion of  this  lot. 

"(17)  On  the  2l8t  day  August,  1RR9,  a 
notice  was  published  In  theAtuhlson  Daily 
Globe  for  ten  days,  which  was  a  notice  of 
the  report  of  the  apprntsere,  and  that  the 
city  council  would  sit  as  a  board  of  equal- 
ization on  the  2d  day  ot  September,  ISNU: 
a  copy  ot  which  notice  la  as  follows: 
[Notice  omitted.] 

"(18)  On  the  2d  day  of  September,  1SS9, 
the  council  met  as  a  board  of  equalization, 
and  heard  complaints  from  property  own- 
ers, and  adjourned  until  {September  4th, 
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when,  there  being  no  quorum  present,  they 
adjourned  until  September  6th,  when  they 
met  a  number  of  the  property  holders  be- 
fore them, — amoDK  them,  A.  G.  OtlB,  A.  H. 
Lamphear,  C.  D.  Walker,  A.  D.  McCun- 
anghey,  E.  S.  Ebrfaurt,  attorney  for  prop* 
erty  holdera,  W.  W.  Guthrie,  who  ap- 
peared for  himself  and  John  M.  Price, 
whose  property  was  in  asimllar  condition 
to  his  own,— and  objected  to  thpir  prop- 
erty being  included  because  not  legally  as- 
sessed,  and  already  having  newer  facilities, 
and  did  not  further  appear.  H.  B.  Bost- 
wick,  for  the  Burns  estate,  A.  F.  Martin, 
attorney,  appeared  for  J.  A.  HarouM,  and 
Henry  Luth,  J.  P.  Adams,  S.  A.  Fraaier, 
and  a  number  of  others,  and,  after  hearing 
the  complaints,  the  council  adjourned  un- 
til September  16th,  when  they  again  ad- 
journed, there  being  no  quorum  present, 
nntU  September  23, 1S80,  when  they  met 
as  a  board  of  equalization,  and  after  a 
consideration  of  all  complaints  which  had 
been  made  to  them,  all  of  which  said  com- 
plaints were  mainly  to  tli'e  amount  of  the 
assessment  of  property,  except  the  com- 
plaint of  W.  W.  Guthrie,  for  himself  and 
John  M.  Price,  whose  property  was  sim- 
ilarly situated  with  bis  own,  who  claimed 
they  ought  not  to  be  aaeeBsedbecausethey 
had  already  built  priratesewera  upon  their 
properties  at  their  own  expense;  and  all 
said  complaints  were  disallowed  by  the 
said  board  of  equalization,  except  the  com- 
plaint of  A.  D.  McConuughey,  the  assess- 
ment of  whose  property  was  reduced  at 
said  meeting,  and  the  report  of  the  ap- 
praisers was  adopted. 

"  (19)  Shaw  &  Downing,  in  pursuance  of 
their  contract  entered  Into  with  the  mayor 
and  city  clerk,  on  the  20th  day  of  July, 
18S9,  as  hereinbefore  stated,  commenced 
the  construction  of  sajd  sewer  according 
to  the  i)lans  and  specitlcationB  on  file  in 
the  office  of  the  city  engineer,  and  the  con- 
struction of  the  same  was  prosecuted  by 
them  without  delay,  under  the  so  per  vision 
of  an  Inspector  appointed  specially  by  the 
city  authorities,  in  connection  with  the 
city  engineer,  and  accepted  by  said  city 
througli  Its  engineer,  about  December  2, 
1889. 

"(20)  The  North  Fourth  avenue  sewer, 
as  constructed  by  said  Shaw  &  Downing, 
oommencee  at  the  north  terminasof  theold 
brick  sewer,  Into  which  it  empties  twenty- 
nlue  and  one-half  feet  south  of  the  south 
line  of  the  alley  running  east  and  west 
through  bloclis  IS  and  14,  and  runs  north 
In  the  eentei  of  Fourtli  av^enue,  with  its 
lateral  east  and  west,  into  the  alleys  be- 
tween the  blocks,  with  its  man-holes  and 
catch-basins,  oneachslde  of  Fourth  street, 
to  the  alley  between  Rlley  and  Mound 
streets.  The  laterals  connect  directly  with 
the  main  sewer.  In  addition  to  the  la  terals 
which  are  laid  In  the  alleys  midway  of  the 
blocks  as  you  go  north  from  the  north 
terniinusof  theold  brick seiver,  to  tbealley 
between  Mound  and  Riloy  streets,  tbereare 
also  laterals  constructed  In  Kansasavenue, 
Santa  Fe,  Kearney,  and  Biley  streets, 
which  also  connect  with  the  main  sewer; 
and  in  all  the  laterals,  and  iu  many  In- 
stances In  the  main  suwer,  openings  have 
been  made  with  which  each  and  every 
piece  and  parcel  of  ground  within  the  ter- 


ritory drained  by  said  sewer,  by  private 
seweiw  from  said  pieces  of  property  can  be 
therewtfttrconnected ;  catch-basinson  each 
side  of  saja  sewer,  located  at  all  the  cross- 
streets  fur  the  purpose  of  conducting  the 
surface  water  off,  are  connected  with  the 
main  sewer  by  separate  pipes,  and  do  not 
in  any  case  run  Into  the  laterals.  The  fall 
from  the  alley  between  Mound  street  and 
Riley  street,  south  of  where  the  sewer 
empties  Into  the  old  brick  sewer,  is  one 
foot  In  every  twenty-four  feet.  The  main 
sewer  from  Where  it  commenced  at  the 
north  terminus  of  the  old  brick  sewer  is 
built  of  glazed  sewer  tile  pipe;  the  first 
pipe  laid  being  twenty-four  inches  la 
diameter,  the  next  twenty  inches  in  diam- 
eter, the  next  eighteen  Inches  in  diameter, 
the  next  fifteen  Inches  In  diameter,  and  the 
next  eight  Inches  in  diameter,  respectively, 
as  you  go  north  to  the  crest  of  the  eleva- 
tion. The  laterals  are  constructed  of 
glazed  sewer  tile  pipes,  eight  inches  ia 
diameter,  and  said  sewer  Is  abundantly 
and  amply  sufficient  In  capacity  to  carry 
off  all  drainage  from  property  and  surface 
water,  which  in  the  ordinary  course  of 
things  would  fall  upon  or  be  carried  a  way 
In  said  territory.  The  alley  at  the  north 
terminus  of  said  Fourth-Street  sewer,  be- 
tween Mound  and  Biley  streets.  Is  at  the 
crest  of  the  surface  of  earth  at  that  place. 
Beyond  and  north  of  it  the  water  natu- 
rally flows  Into  another  depression.  Fifth 
street,  on  the  west  side  of  Fourth  avenue, 
is  now  a  paved  street,  oval,  and  highest 
In  the  center,  and  no  water  on  the  west 
Bide  of  Fifth  street  will  flow  into  the  ter- 
ritory drained  by  this  sewer  from  the  west 
side  of  said  street,  but  will  naturally  flow 
westward  Into  another  depression  of  the 
ground.  All  surface  water  and  drainage 
on  theenst  side  of  third  street,  In  said  city, 
naturally  flows  from  the  topography  of 
the  ground  into  another  depression  of 
earth,  which  Is  naturally  drained  into  the 
MissouK  river,  with  the  exception,  per- 
haps, of  a  tew  Isolated  pieces  of  property 
tcom  which  the  surface  water  might  flow 
over  and  across  said  Third  street,  and  In- 
to the  territory  drained  by  the  North 
Fourth  street  sewer. 

"  ( 20%)  In  the  construction  of  said  North 
Fourth  street  sewer,  the  private  sewer 
which  had  been  made  heretofore  with  the 
Opera-House,  the  property  of  John  M. 
Price,  and  the  building  known  as  the  '  Pio- 
neer Hall  Building,'  and  the  property  of 
W.  W.  Guthrie,  and  which  crossed  naid 
Fourth  street  to  the  west  side  thereof, 
was  connected  with  the  present  new 
Fourth-Street  sewer  at  the  point  in  salii 
Fourth  street  where  It  crosses  the  same, 
without  their  knowledge. 

"(21)  Lot  No.  8.  In  block  number  13, 
which  lot  is  on  the  east  side  of  Fourth 
street  antl  abuts  theretm,  owned  by  Anna 
M.  Marbourg,  was  connected  with  the  old 
brick  sewer  by  a  private  sewer  construct- 
ed about  a  year  prior  to  the  commence- 
ment of  the  construction  of  the  present 
Fourth-Avenne  sewer,  by  the  owner  of 
said  lot  at  her  own  expense. 

"(22)  The  tots  In  block  14  in  an  unim- 
proved condition  are  worth  from  25  to  40 
per  cent,  more  than  the  corresponding  lots 
in  block  13, and  the  improvements  of  block 
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14  are  mncli  better  than  those  In  block  IS; 
and  the  lots  In  block  17,  animproved  as 
well  aB  Improved,~thnt  1b,  taking  Into 
ponBlderatlon  the  buildings  thereon,— are 
about  the  Rameas  block  14.  and  are  worth 
from  ^  to  40  percent,  more  than  lots  in 
block  18.  The  lots  in  block  18  are  o!  aboat 
the  same  valae  as  the  lots  in  block  13,  nn- 
IniDrored,  and  the  Improvements  thereon 
are  of  about  the  ftanie  value  as  those  tn 
block  13.  The  south  half  ot  block  13,  and 
which  abuts  on  Commercial  street,  is  Im- 
proved with  buildings  for  the  purpose  of 
carrying  on  trade  and  business  therein, 
and  on  the  north  half  of  aai^  block  13  Is 
theOpera*Honae  building.  The  soatta  baU 
of  block  14,  abattingon  Commercial  street. 
Is  Improved  with  buildings  suitable  for 
carrying  on  business  and  trade,  as  well  as 
the  greater  port  of  the  north  half  of  said 
block  14.  Outside  of  the  two  blocks  Jnst 
mentioned,  (13  and  14,)  the  balance  of  the 
territory  drained  by  said  sewer  consists 
ot  vncant  lots  and  private  residence  prop- 
erty. 

"(23)  Of  the  parties  plaintiff  in  the  ac- 
tions herein,  the  following  named  persons 
during  the  time  said  sewer  was  belne 
conetruited.  and  since  and  before  the 
commencement  of  this  suit,  made  connec- 
tion of  their  property  with  the  said  sewer, 
as  (ollowa:  Ella  J.  Fisk.  2  houses;  L. 
Kiper,  3  houses;  Anna  Moore,  4  honsea; 
Mrs.  K.  D.  Shipley;  George  Searles ;  John 
Belts;  John  Perkins;  F.  W.  Downs;  and 
Oeorge  Totte. 

-(24)  The  total  cost  of  said  sewer 
amounted  to  the  sum  of  $11,510.41,  which 
Includes  2 16-100  per  cent,  of  the  cost  ot  the 
work,  which  was  allowed  for  engineering 
and  superintending  the  said  sewer,  and 
paid  by  the  city  ot  Atchison,  to  be  reim- 
bursed from  special  levy.  The  estimated 
co-;t  of  the  work  as  made  by  the  city  en- 
IHrlneer,  and  filed  In  the  office  of  the  city 
clerk,  amounted  to  S13.047.2S. 

"(^)  On  the  2Htb  day  of  October,  1889, 
ordinance  No.  1007  was  passed  by  the  city 
council  of  the  city  of  Atchison,  approved 
by  the  ma^orand  published  as  required  by 
law.  and  Is  as  follows;  [This  ordinance, 
which  determined  the  amount  of  special 
assessment  to  be  charged  against  the  dif- 
ferent parcels  of  property,  and  provided 
for,  the  issuance  of  Internal  Improrement 
bonds.  Is  omitted.] 

"(26)  The  city  of  Atchison,  electing  to 

f)ay  the  contractors,  Shaw  and  Downing, 
or  the  construction  of  said  sewer,  as  un- 
der its  contract  it  had  the  option  so  to 
do,  bad  printed,  and  were  about  to  dis- 
pose  ot.  In  pursuance  of  section  8  of  ordi- 
nance No.  1008,  internal  Improvement 
bonds  ot  the  city  of  Atchison,  bearing  sev- 
en per  cent.  Interest,  payable  semi-annual- 
ly, and  covering  a  period  of  10  years,  pay- 
able In  annual  {nstaliments,  one-tenth  uf 
the  principal,  with  the  iQterest  due  on  the 
unpaid  principal  on  the  bond  each  year, 
which  said  bunds  shall  have  proper  coupons 
attached  thereto,  and  Bbalt  be  of  such 
denominations  as  the  mayor  shall  deem 
proper,  to  the  amount  of  $11,500.00,  for 
the  purpose  ot  paying  tor  the  Fnurth-A ve- 
nue sewer  in  said  city;  and  that  in  due 
time  the  city  ot  Atchison  will  cause  to  be 
levied  apoD  the  lots  and  parcels  ot  lots,  1 
T.25p.no.9— 39 


as  described  In  said  ordinance  Xo.  1097, 
annually,  such  assessnieots  as  will  meet 
the  payment  of  such  internal  improvement 
bonds,  as  they  shall  fall  due,  resiiectlvely, 
with  the  Interest  thereon  tor  the  period  of 
ten  years  next  ensuing.  A  blank  form  of 
said  series  ot  said  intonal  imp.  bonds  to 
hereto  attached. 

"  (27)  After  thepaasage  of  ordinance  No. 
1007,  theclty  clerk  caused  notices  to  besent 
to  all  lot-owners  mentioned  In  the  report 
of  the  appraisers,  one  of  which  said  no- 
tices was  sent  to  W.  W.  Guthrie,  and  is  as 
follows :    [Notice  omitted.] 

(28)  Said  Rosewater  &  Christie  made  a 
complete  survey  of  said  dty,  including  the 
sewers  and  parts  of  sewers  already  put 
In,  which  then  consisted  ot  the  said 
Fourth-Street  sewer,  with  Its  lateral  con- 
nections In  alley  in  block  14,so  far  as  com- 
pleted, and  a  sewer  reaching  from  White 
Clay  creek  north  up  Sixth  street,  with 
some  lateral  connections,  and  a  sewer 
reaching  from  the  river  up  Third  street, 
with  some  lateral  connections,  and  made 
their  system  of  sewerage  to  dlHchargelnto 
White  Clay  creek,  and  then  reaching  there- 
from so  far  as  the  natural  connectlouK 
could  be  made  therewith,  and  otherwise 
discharging  Into  the  Missouri  river,  and 
made  a  map  locating  such  sewerage  sys- 
tem tliereon,  and  showing  sanie,  as  here- 
inbefore stated,  and  the  most  of  the  sewer- 
age of  said  city  thereby  to  empty  into 
White  Cloy  creek,  or  the  main  sewer  to 
take  Its  place,  and  so  discharge  Into  the 
Missouri  rlver.and  showing  contemplatef^. 
extensions  of  said  Fourth-Street  sewer, 
north,  with  laterals  reaching  to  Sd  and 
6th  streets,  on  each  side,  substantially  as 
afterwards  completed,  and  showing  the 
extension  of  the  said  Sixth-Street  sewer, 
north,  with  lateral  connections  reaching 
to  5tb  and  Tth  streets  on  either  side,  and 
so  throughoutthe  city,  providing  for  sew- 
erage, into  White  Clay  creek,  or  the  sewer 
to  take  its  place,  according  to  the  natural 
trend  ot  the  ground.  The  original  map  of 
said  system  of  sewerage  now  on  tile  In  the 
city  engineer's  ofUce  here  referred  to  and 
made  a  part  hereof.  [Form  ot  the  im- 
provement bonds,  and  map  and  plan  of 
the  Fourth-Street  sewer,  are  omitted.] 

"  (20)  The  construction  ot  the  Fourth-Av- 
enue sewer  was  a  matter  ot  general  no- 
toriety throughout  the  city  of  Atchison, 
and  each  and  all  of  the  plaintiffs,  In  com- 
mon with  all  other  citizens,  had  knowl- 
edge of  its  construction,  and  no  suit  was 
brought  until  these  actions  were  com- 
menced, which  was  after  the  completion  uf 
the  some,  and  its  acceptance  by  the  city 
engineer  of  said  city. 

^(30)  That  at,  and  for  long  prior  to, 
the  making  of  the  contract  between  the 
defendant  the  city  of  Atchison,  and  Its  cu> 
defendants,  John  Shaw  and  Downing, 
partners  as  Shaw  &  Downing,  the  bonds 
ot  the  character  of  those  sought  to  be  Is- 
sued by  the  city  for  the  purpose  of  raising 
money  to  pay  for  the  construction  of  the 
Fourth-Avenue  sewer  were  generally 
known  to  be  below  par,  and  the  city  had 
never  been  able  to  dispose  of  bonds  of  such 
character  nnd  corresponding  value,  except 
by  allowing  the  purchaser  two  per  cent, 
commlssiou  for  taking  them  at  their  par 
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value,  wblcb  two  per  cent,  wben  paid  was 

paid  by  ths  city  out  of  Its  j^eneral  revenue 
fund.  In  this  case  the  city  had  the  option, 
under  the  contract,  to  pay  in  cash  or 
hondB,  and  the  contractors  had  elected  to 
take  the  bonds  at  their  paraadface  value, 
and  the  city  had  elected  so  to  deliverthem. 

"CONCLUHIONB  OF  1,AW. 

"  (1)  That  the  proceedings  ol  the  mayor 
and  council  adopting  the  Rosewater  & 
Christie  eystem  ol  Bewerage  lor  said  city 
were  valid. 

"{'2)  Tliat  the  action  of  the  city  council 
In  directinK  the  city  engineer  to  prepare 
plans,  speclflcatlons.and  estiniatea  for  the 
couKtruction  of  the  Fourth-Street  or 
Fourth-Avenue  sewer,  it  having  been  made 
a  separate  sewer  under  the  KoHewater  & 
Christie  system  of  sewerage,  was  valid, 
and  in  substantial  conformity  with  law. 

"(3)  That  the  estimates  submitted  by 
the  city  engineer  for  the  construction  of 
said  sewer  were  in  snbstantlal  cunforuiity 
to  the  law,  and  therefore  valid. 

"(4)  That  the  contract  entered  Into  be- 
tween th«  city  and  tliecontractors  for  said 
work  was  in  substantial  compliance  with 
law,  and  therefore  valid. 

"(5)  That  the  appraisement  and  valua- 
tion ntthe  property  for  the  purpose  of 
levying  a  tax  thereon  for  the  payment  of 
said  sewer  were  in  snbstantlal  eonipllance 
with  law,  and  valid. 

"(6)  That  the  proceedings  of  the  mayor 
and  council  of  said  city  in  charging  and 
assessing  the  amounts  against  theproper- 
ty  of  the  plaintiffs  for  the  cost  of  said 
sewer  is  void,  tor  the  reason  that  blocks 
foui*teen  (14)  and  seventeen  (17)  are  omit- 
ted from  said  charse  and  assessment  for 
their  appropriate  share  of  the  costs  of  said 
sewer. " 

The  defendants  moved  for  judgment  In 
their  favor,  and  against  the  plaintiffs,  up- 
on the  conclusions  of  fact,  notwithstand- 
ing the  conclnaions  of  law,  and  also  to 
set  aside  the  conclusions  of  fact  and  law, 
and  grant  a  new  trial;  both  of  which  mo- 
tions w^ere  overruled.  The  plaintiffs  In 
each  of  the  cases  moved  for  full  Judgment 
and  d«<cree  upon  the  conclusions  of  fact, 
the  conclusions  oflawto  thecontrary  not- 
withstanding, and  also  filed  motions  to 
set  aside  and  vacate  the  conclusionsoffai-t 
and  taw, as  found  and  stated  bythecourt, 
and  for  a  new  trial  of  the  actions;  all  of 
which  motions  were  overruled.  The  court 
thereupon,  and  for  the  reasons  stated  in 
the  sixth  conclusion  of  law,  adjudged  and 
decreed  that  the  deforidants  be  enjoined 
from  issuing  any  installmentimprovement 
bonds  o!  the  city  of  Atchison,  or  from 
making  any  levies  of  special  Improvement 
taxes  against  the  properties  of  the  plain- 
tlHs  In  any  one  of  the  tbreeactlons,to  pay 
for  the  construction  of  said  sewer.  The 
defendants  bring  the  case  to  this  court  for 
review. 

H.  C.  Solomon,  for  plaintiff  In  error.  W. 
W.  &  F.  Guthrie,  Henry  EUiston,  and 
A.  Jh\  Martin,  tor  defendant  in  error. 

Johnston,  J.,  (after atattn/t  the  /kcts  as 
ahore.)  The  decision  and  decree  of  the 
court  holding  the  special  taxes  to  be  ille- 
gnl,  and  enjoining  the  making  of  any  pro- 
vision for  their  payment,  Is  placed  upon 


the  failure  of  the  city  and  Ita  offlcers  to 

make  an  assessment  upon  the  property  la 
blocks  14  and  17  for  a  proportion  of  the 
cost  of  the  sewer.  The  other  conclusions 
ai-e  against  the  defendants  in  error;  and 
although  they  excepted  to  the  rulings  ad- 
verse to  them,  and  asked  for  a  new  trial, 
they  have  presented  no  petition  or  cross- 
petition  In  error  asking  tor  a  reviei^  ot 
such  adverse  rulings,  as  they  might  have 
done.  The  property  In  blocks  14  and  17 
whit'h  was  omitted  from  the  assessment  Is 
contiguous  to  another  sewer,  wLlch,  with 
laterals  now  built  or  that  maybe  built, 
will  afford  adequate sewerfacUitles  for  the 
occupants  of  these  blocks.  The  same  may 
be  said  ot  block  18,  which  Is  in  a  similar 
situation.  The  property  omitted  from 
the  assessment  in  these  blocks  was  not 
accommodated  or  benefited  by  the  con- 
struction of  the  new  sewer,  and  such  taxes 
can  only  be  imposed  In  proportion  to  tbe 
speclBl  benefits  received.  A  part  of  lots  1 
and  2  in  block  14,  which  could  not  be 
reached  by  the  sewer  already  constructed, 
and  which  was  so  subdivided  as  to  abnt 
on  the  new  sewer,  was  benefited,  and  was 
properly  assessed.  It  is  contended,  bow- 
ever,  that  no  sewer  district  wasffver  ere 
ated  or  defined  by  which  the  expense  ot 
the  construction  of  the  sewer  could  be 
placed  exclusively  upon  the  owners  ot  the 
territory  upon  which  the  assessment  was 
made  by  the  city  council;  but  that,  if  there 
was  a  distinct  sewer  district  which  might 
be  held  liable  for  the  entire  costof  the  sew- 
er. It  extended  south  to  White  Clay  creek, 
and  Included  blocks  14, 17,  and  the  most 
of  18,  as  also  tbe  other  property  within 
this  territory.  It  appeal's  tliat  In  1SH4  a 
six-foot  brick  sewer  was  built  from  White 
Clay  creek  and  Main  street  northward 
along  the  center  of  Fourth  street  for  a  dis- 
tance of  a  tilock  and  a  half,  and  to  a  point 
21><^  feet  south  of  the  alley  vunnlngtbrough 
blocks  13  and  14,  with  wings  extending  to 
the  ends  of  tbe  alleys  In  said  blocks,  and 
on  either  aide;  and  a  lateral  newer  was 
afterwards  constructed  through  the  alley 
In  block  14,  which  emptied  Into  the  brick 
sewer. '  This  improvement  wos  made  at 
the  expense  of  alt  the  tax-payers  ot  tbe 
city.  The  sewer  In  question,  which  was 
constructed  In  1889,  .connected  with  the 
brick  sewer,  and  extended  from  the  con- 
nection northward  along  the  center  of 
Fourth  avenue,  near  to  Mound  street, 
with  laterals  through  the  alleys  of  the 
blocks  on  either  side,  thus  draining  the 
territory  from  Third  to  Fifth  streets. 

It  is  claimed  that  tbe  new  sewer  is  sim- 
ply tin  extension  of  tbe  one  built  in  1884, 
and  that  the  entire  territory  between 
Third  and  Fifth  streets,  from  White  Clay 
creek  northward  to  Mound  8tre*»t,  consti- 
tutes a  sewer  district,  and  lhat  the  spe- 
cial taxes  shouldbeapportioned  to  the  en- 
tire property  within  that  district.  The 
district  court  appearsto  have  adopted  the 
view  that  this  territory  should  be  treated 
as  a  distinct  district,  and  that  the  ex- 
emption of  the  property  In  blocks  14  and 
17  from  contributing  towards  tbecostot 
the  sewer  rendered  the  assessment  that 
wns  made  illegal.  We  think  this  entire 
territory  is  not  to  be  treated  as  a  single 
district,  and  that  the  exemption  of  the 
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property  not  asseBBed  in  blocks  14, 17,  and 
18,  wblcb  la  and  may  be  accommodated  by 
the  brick  sewer  bailt  prior  to  1889,  did 
not  invalidate  the  aHHesBment  that  was 
made.  A  general  system  of  sewerage  for 
the  entire  city  has  been  adopted,  and  the 
construction  of  the  whole  at  once  may  be 
Impracticable  and  unnecessary.  The  fact 
tbat  a  sewer  constructed  In  one  district 
or  portion  of  the  city  connects  with  or  is 
an  extension  of  another  already  construct- 
ed does  not  make  the  territory  drained  by 
both  a  single  and  distinct  district,  nor 
does  It  require  that  all  the  property  with- 
in that  territory  shall  be  assessed  for  the 
sewer  last  constructed.  It  is  for  the  city 
to  determine  how  early  and  rapidly  the 
ayBtem  shall  be  completed,  and  any  sec- 
tion or  extension  of  the  system  may  be 
bailt  whenever  It  Is  deemed  necessary  and 
expedient.  When  a  section  or  extension 
Is  made,  the  territory  drained  and  special- 
ly benefited  by  the  construction  of  an  ex- 
tension or  section,  however  small,  may  be 
regarded  as  a  district.  A  lateral  running 
through  an  alley  of  a  single  block,  and 
connected  with  another  sewer,  may  be 
constructed  by  the  city,  and  the  territory 
specially  benefited  will  alone  constitute  a 
district  upon  which  the  entire  cost  of  the 
lateral  may  be  assessed.  In  this  case, 
only  the  property  contiguous  to  the  new 
Hewer,  and  specially  benefited  by  It,  was 
aasessed  for  its  cost.  To  have  appor- 
tioned any  share  of  the  expense  to  the 
omitted  property  In  blocks  14or  17  would 
havn  been  palpably  unjust  and  illegal. 
The  owners  of  the  lots  not  assessed  re- 
ceived no  benefit  from  the  extension  of  the 
sewer;  and,  as  has  been  said,  "only  thoae 
whose  property  is  specially  benefited  by 
the  improvement  can  be  compelled  to  pay 
such-  taxes.  Special  taxes  to  pay  for  sew- 
ers and  drains  can  be  levied  only  upon  the 
property  ol  persons  who  can  use  such  sew- 
ers and  drains,  and  not  upon  persons  who 
cannot  use  them ;  and  the  taxes  should  be 
apportioned  in  accordance  with  tlie  spe- 
cial benefits  received  by  each  Individual 
severally. "  Oilmore  v.  Hentig.  33  Kan. 
167,  5  Pac.  Rep.  781.  Even  property  that 
may  be  within  the  exterior  lines  or  bound- 
aries of  what  may  be  called  a  "district," 
but  which  does  not  abut  on  the  sewer,  or, 
from  the  topography  of  the  ground  or 
other  cause,  cannot  be  drained  or  spe- 
cially benefited  by  the  sewer,  cannot  be 
specially  assessed  ortaxed  torltsconstruc- 
tlon.  It  is  not  required,  nor  Is  It  neces- 
sary, that  tbe  boundaries  of  a  sewer  dis- 
trict shall  be  defined  by  an  ordinance;  and 
Indeed  the  statute  contemplates  that  sew- 
ers may  be  constructed  by  district  or 
otherwise.  Gen.  St.  1889,  par.  563.  When 
a  sewer  system  is  adopted  and  Is  being 
built  by  districts,  it  is  then  important  that 
the  records  shall  show  the  territory  or 
property  assessed  for  any  part  of  tiie  sew- 
er which  Is  constructed,  so  that  it  shall 
not  be  again  assessed  for  a  sewer  in  another 
portion  of  the  city.  When  property  has 
paid  Its  full  proportion  for  a  sewer  in  a 
certain  territory  or  district,  it  cannot  be 
transferred  to  another  district,  nor  held 
liable  tor  the  construction  of  sewerage  fa- 
cUittee  In  another  district  of  the  city.  So 
fur  as  the  sewer  in  controversy  la  con- 


cernecl.the  public  records  sufficiently  show 
the  extent  of  the  district,  as  well  as  the 
property  benefited  and  assessed  for  the 
sewer;  and  no  dispute  can  arise  In  the  fut- 
ure in  this  reganf.  Under  an  ordinance 
adopted  in  1888,  the  city  of  Atchison  was 
aucliorlzed  to  and  did  enterlnto  acontract 
with  certain  engineers  to  furnish  the  city 
with  plans  and  specifications  for  a  com- 
plete sewer  system.  Ii^  pursuance  of 
this  contract,  maps,  plans,  and  specifica- 
tions were  duly  prepared  and  furnished, 
which  were  paid  for  by  the  city.  The  sys- 
tem thus  provided  was  adopted  by  the 
city,  and  the  Fourth-Street  sewer  was 
made  a  separate  one,  under  the  plans  and 
system  provided.  These  plans  and  speci- 
fications, together  with  the  map  made 
and  furnished  by  the  city  engineer,  and 
the  assessment  which  has  been  made,  anf- 
flclently  indicate  the  existence  of  the  dis- 
trict and  the  property  taxed  to  fully  pro- 
tect the  tax-payers  from  a  second  assess- 
ment for  the  same  purpose.  The  further 
fact  referred  to  by  counoel,  that  a  short 
section  of  the  sewer  was  formerly  bnilt 
at  the  expeiMe  of  the  city,  is  no  objection 
to  the  validity  ol  the  assessment  made  in 
this  case. 

We  might  stop  here,  as  the  other  points 
were  decided  against  the  defendants  in  er- 
ror, and  they  have  taken  no  steps  to  ob- 
tain a  review  of  such  rulings.  It  will  not 
be  improper,  however,  to  briefly  notice 
other  of  the  objections  to  the  assessment 
urged  In  the  district  court,  and  somewhat 
discussed  here.  Some  of  the  defendants 
in  error  had  constructed  private  sewers 
or  drains  at  their  own  expense,  and  they 
now  claim  that  they  should  not  be  taxed 
for  the  sewer  built  by  the  city.  While  one 
ot  these  drains  was  quite  expensive.  It  is 
not  found  or  stated  that  any  of  them  were 
authorized  or  adopted  by  the  city  as  a 
part  of  the  sewer  system,  nor  that  they 
are  suitable  or  adequate  for  the  purposes 
intended.  The  legislature  has  conferred 
upon  the  city  authorities  the  discretion 
and  power  to  provide  sewerage  facilities, 
and  for  that  purpose  has  given  them  con- 
trol ot  the  streets  and  alleys  where  the 
sewers  are  built.  They  are  to  determine 
the  necessity  for  sewers,  as  well  as  the 
character  and  capacity  of  those  that  are  re- 
quired to  be  built.  To  allow  property  o  wn- 
ers  to  decide  for  themselves  whether  their 
lots  needed  sewerageracilitie9,ortopermit 
them  to  provide  private  ditches,  drains, 
sewers,  or  cess-pools  as  they  might  deter- 
mine to  be  sufficient,  would  be  wholly  im- 
practicable, and  would  prevent  the  adop- 
tion of  a  general  sewerage  system  under 
the  control  of  the  city,  as  the  statutes  evi- 
dently contemplate.  The  property  of 
those  who  had  built  private  sewers  ad- 
Joined  upon  the  new  sewer;  and  we  think 
the  district  court  ruled  correctly  in  hold- 
ing their  property  liable  to  contribute  to- 
wards the  contitructlon  ot  the  sewer. 

Another  objection  to  the  asseBsraent 
was  that  the  east  half  of  lot  14,  in  block 
13.  was  assessed,  although  the  whole  of 
the  same  was  not  owned  by  one  person. 
It  is  stated  that  Amelia  J.  Otis  owned  the 
south  90  feet,  white  her  husband,  A.  G. 
Otis,  owned  the  north  60  feet,  ot  the  half 
lot;  and  it  iB  said  that  she  cannot  avail 
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herself  of  the  beneflta  of  the  aewer  except 
by  passing  over  the  property  of  her  hus- 
band. In  addition  to  the  fact  that  the 
question  was  not  properly  brought  here, 
a  sufficient  answer  to  this  ob]eotion  la 
that  there  Is  no  recorded  plat  sbowluf? 
any  subdivision  of  this  lot,  or  that  the 
frontage  of  the  same  nad  been  changed; 
and  It  does  not  appear  that  any  of  the 
public  records  showed  that  the  title  to  the 
lot  was  in  more  than  one  person  at  the 
time  the  proceedings  weie  taken  and  the 
assessment  made. 

A  remonstrance  ol  a  largennmber  of  the 
property  owners  was  filed  with  the  dty 
council  before  the  letting  of  the  contract 
for  this  sewer,  and,  under  the  provisions 
of  paragraph  55S  of  the  Qeneral  Statutes 
of  1889,  it  Is  suggested  that  this  is  a 
ground  of  objection  to  the  assessment. 
The  provisions  of  this  statute  apply  only 
to  paving  and  macadamizing  a  street,  and 
the  making  of  assessments  therefor,  and 
Is  not  applicable  to  the  building  of  sew- 
ers. We  find  no  statute  authorizing  the 
filing  or  considering  of  such  a  I'emon- 
Btrance  where  sowers  are  about  to  be 
built.  Neither  the  preliminary  proceed- 
ingrs,  nor  the  mode  for  the  apportionment 
of  such  taxes,  are  fnlly  prescribed  by  the 
statute.  The  council  Is  therefore  left  to 
adopt  such  proceedings  and  mode  of  ap- 
portionment as  will  be  fair  and  equitable. 
An  examination  of  the  proceedings  which 
have  been  set  out  at  length  in  the  state- 
ment of  facts  leads  us  to  agree  with  the 
conclusion  of  the  court  that  the  proceed- 
ings were  fair,  and  in  substantial  compli- 
ance with  law.  The  city  council  first 
adopted  a  resolution  that  the  construc- 
tion of  the  sewer  was  necessary,  and  this 
resolution  was  published.  Under  the  di- 
rection of  theeity  council,  the  city  clerk  ad- 
vertised for  bids  lor  the  construction  ol  the 
work,  and  the  city  engineer  prepared 
plans,  speclflcutlons,  and  estimates  of  the 
work,  whicb  were  filed  in  the  office  of  the 
city  clerk.  Bids  were  received,  and  one 
made  by  Shaw  &  Downing  was  accepted, 
and  the  contract  awarded  to  thera.  The 
compensation  for  the  work  was  to  be 
paid  by  the  city  in  cash  or  bonds,  at  the 
option  of  the  city;  and,  in  pursuance  of 
au  ordinance  duly  enacted, the  mayor  and 
council  entered  Into  acontract  with  Shaw 
&  Downing  for  the  constrnctlon-  of  the 
sewer.  The  estimate  of  the  cost  of  the 
sewer,  made  by  the  city  engineer,  was 
fl3,047.28,  while  the  contract  price  was 
$11,500.  In  imrsuance  of  a  resolution,  ap- 
praisers were  appointed  to  make  an  as- 
sessment ot  all  lots  and  pieces  of  ground 
liable  to  assessment,  without  regard  to 
buildings  and  improvements  thereon,  and 
after  their  appointment  and  qualification 
they  proceeded  to  the  discharge  oftheirdu- 
tlee,  and  made  a  report  In  writing  of  their 
appraisement.  This  report  was  subse- 
quently amended  and  corrected.  There- 
after, and  upon  due  notice,  a  bciard  of 
eguHllzatlon  met  to  bear  any  complaints 
wlilch  might  be  madeof  the  appraisement, 
and  all  the  property  owners  were  given  a 
fair  opportunity  to  test  the  fairness  and 
validity  of  the  valuation  and  assessment 
that  were  made.  Quite  a  number  ot  the 
property  owners  appeared  and  presented 


objections,  but  them  were  mainly  disal- 
lowed; and  the  report  of  the  appraisers, 
with  one  correction,  was  adopted.  The 
contractors  commenced  the  construction 
of  the  sewer,  and  prosecuted  the  work 
without  dday,  under  the  supervision  of 
an  Inspector  appointed  by  the  city,  In  con- 
nection with  the  city  engineer,  and  the 
work  was  completed  about  December  2, 
1889,  at  a  total  cost  of  tll,5l6.41.  All  of 
the  complaining  parties  knew  that  the 
sewer  whs  being  constructed,  and  quite  a 
number  ot  them  connected  with  the  sewer 
during  Its  construction,  and  since,  and  are 
now  using  the  aame.  and  these  legal  pro- 
ceedings were  not  b^nn  by  any  of  them 
until  after  the  completion  ot  the  work 
and  itB  acceptance  by  the  city.  It  thus 
appears  that,  before  the  tax  was  made  a 
permanent  charge  upon  the  property,  the 
owners  had  full  notice  of  the  proceedings, 
and  had  an  opportunity  to  contest  the 
validity  and  the  fairuMS  of  the  valuations 
and  assessments  that  were  made. 

An  objection  was  also  made  that  the 
cost  of  the  construction  of  the  sewer,  and 
the  assessments  made  to  pay  the  same, 
included  an  item  for  the  expense  ot  en- 
gineering and  superintending  the  con< 
struction  of  the  sewer.  Ttie  entire  ex- 
pense of  such  an  Improvement  Is  to  be 
charged  to  the  property  peculiarly  ben- 
efited, and  the  engineering  and  supervis- 
ion ot  the  work  are  as  essential  as  the  ex- 
cavations to  be  made,  and  we  see  no  rea- 
son why  the  expense  of  the  same  should 
not  be  Included  In  the  assessment.  Qen, 
St.  1889,  par.  B63;  In  re  Lowden,  89  N.  T. 
548;  City  of  St.  Paul  v.  Uullen,  27  Minn. 
78,6  N.  W.  Rep.  424;  In  re  Tappan,  M 
How.  Pr.  390;  State  v.  Council  ot  Eliea- 
beth,  30  N.  J.  Law,  365. 

The  validity  of  the  tax  proceedings  was 
assailed  upon  the  ground  that  there  were 
no  funds  in  the  treasury  at  the  time  with 
which  to  pay  for  the  ImprovementB,  and 
that  no  ordinance  bad  been  enacted  set- 
ting aside  In  theeity  treasury  the  money 
to  pay  therefor;  and  reference  is  made  to 
the  fortieth  subdivision  ot  paragraph  555, 
Gen.  St.  1889,  and  also  to  section  3,  c.  34, 
Laws  1883.  The  provisions  of  the  statute 
cited,  ho  woeer,  arenot  controlling.  What- 
ever might  be  the  rule  where  the  improve- 
ments are  to  be  made  by  a  general  tax 
levy,  it  Is  clear  that  the  legislatore  has 
provided  speelficaily  for  the  construction 
of  improvements  at  the  expense  of  the 
abutting  property,  and  to  pay  the  costs 
thereof  by  Installments,  and  that  for  such 
installments  they  may  issue  improvement 
bonds  of  the  city,  to  ran  not  more  than 
10  yeara,  nor  to  hear  interest  exceeding  7 
percent,  per  annum.  These  bonds  may 
be  issued  to  the  contractor  In  payment  of 
the  Improvement,  and  provision  Is  made 
for  the  levying  of  special .  assessments 
upon  the  property  specially  benefited  for 
the  redemption  of  such  bonds.  This  is  a 
later  act  of  the  legislature,  and  Is  framed 
upon  the  theory  that  the  work  shall  be 
done  upon  credit,  and  when  there  Is  no 
money  provided  or  set  apart  for  the  pay- 
ment of  the  same.  Lows  1887,  c.  101. 

There  are  no  other  objections  which  we 
deem  It  necessary  to  notice.  From  an  ex- 
amination of  the  record,  we  are  satlsfi'Hl 
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that  tbe  tax  proceedings  are  In  snbetan- 
tial  compliance  with  law,  and  should  be 
aastained,  and  that  the  Injunctions 
prayed  for  Bhould  be  denied.  The  Judg- 
ment of  the  district  court  will  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  on  the  find- 
ings in  favor  of  the  pluintdtta  In  error.  All 
the  Justices  concurring. 


(45  Kan.  IM)   

Abkansas  Yal.  Aor.  Soc.  et  al.  t.  Eich- 

HOLTZ. 

{Supreme  PoutI  of  Kanaaa.  Jan.  10^  18SL) 
GoHPOXATioiia— Ibbde  or  Stock— Fbaud  bt  Di- 

RBCTOBB. 

Where  a  oOTporation  has  been  organized 
with  a  capital  stock  of  |5,00(L  divided  into  1.000 
shares  of  tS  eaoli^  and  fiw  shares .  of  said  stock 
were  subscribed,  but  no  notice  was  ever  given 
and  published  whwe  books  of  subscription  would 
be  open;  and  tbe  corporation  continued  in  exist- 
enoe  some  seven  years,  and  became  possessed  of 
valuable  real  estate,  and  afterwards  sold  the  same, 
and  afteo"  such  sale,  the  o£Bcers  and  directors  of 
the  corporation,  without  the  knowledge  or  con- 
sent of  the  other  stockholders,  issued  to  them- 
selves tbe  remainii^  stock  at  par  value,  and  then 
declared  a  dividend  upon  the  entire  stock  issued, 
of  (25  per  share,  held,  that  sach  action  was  witii- 
out  authority,  and  in  fraud  of  the  rl^ts  of  the 
other  BtocMiolders,  and  a  plain  breach  of  duty 
upon  the  part  of  the  offloers  of  auoh  corporation. 
(SyUattUB  by  GFreen,  O.) 

Commlasionera'  decision.  Error  from 
district  court,  Sedgwick  county;  T.  B. 
Wall,  Judge. 

SIuns  &  Stanley,  for  plaintiff  in  error. 
Dale  &  Wall,  for  defendant  in  error. 

Obeen,  C.  The  Arkansas  Valley  Agricult- 
ural Society  was  Incorporated  on  the  5th 
day  of  June,  1880,  with  a  capital  stocs  of 
$5,000.  divided  into  1,000  shares  of  $5  each, 
and  had  its  place  of  business  at  Wichita, 
in  Sedgwick  county.  The  corporation 
bad  tor  its  object  tbe  encouragement  and 
advancement  of  agriculture  and  horticult- 
ure, and  tbe  mechanic  arts.  The  full 
amount  of  the  stock  was  not  subscribed, 
and  no  notice  was  ever  given  uf  the  open- 
ing of  books  to  receive  subscriptions, 
as  required  b,v  jectlon  16  of  the  act  con- 
cerning private  corporations.  It  seems 
that  up  to  March  19,1887,  590  shares  nf  the 
stock  of  this  society  had  actually  been  is- 
sued, and  on  and  after  that  date  the  remain- 
ing 410  shares  were  Iraued  by  the  authority 
of  a  majority  of  the  directors  to  thedirect- 
ors  and  officers  of  tbe  association,  without 
theknowledee  orconsent  of  the  balance  of 
the  stockholders.  Itisclaimed  that,  at  the 
time  ol  tbe  Issuance  of  the  last  stock,  all 
tbe  property  of  the  corporation  had  been 
sold,  which  bad  consisted  of  36  acres  of 
land  on  tbe  west  side  ot  Wichita,  and 
known  as  the  "Fair  Grounds,"  and  the 
proceeds  were  then  in  the  hands  of  the  di- 
rectors and  officers  of  this  association; 
that  the  shares  were  worth,  about  this 
time,  including  the  entire  IsRue  of  stock, 
$55  per  share,  and  not  including  the  410 
shares,  about  $93  a  share;  that  the  di- 
,  rectors  and  officers  knew  at  the  time  they 
took  and  paid  for  said  stock  at  tbe  par 
value  ol  $5  per  share,  the  exact  value  of 
tbe  stock  of  the  society  and  tbe  property 
It  then  bdd ;  that,  after  all  tbe  shares  bad 


been  issued,  a  dividend  was  declared  on 
the  1,000  shares  of  $25  per  share ;  and  that 
the  total  assets  of  the  corporation  were 
about  $56,900.  On  the  20th  day  of  April. 
1887,  the  defendant  in  error,  one  of  the 
stockholders  of  the  society,  commenced 
this  action  In  the  district  court  of  Sedg- 
wick county,  to  enjoin  the  directors  and 
officers  from  paying  any  dividend  or  divi- 
dends on  the  stock  claimed  to  have  been 
fraudulently  issued,  and  that  the  same 
might  be  canceled,  and  for  furtlier  equi- 
table relief  in  the  premises.  Upon  the  fil- 
ing of  his  petition,  a  temporary  Injunction 
was  allowed,  which  was  made  perpetual 
upon  a  final  hearing  by  tbe  court  below. 
The  plaintiffs  in  error  bring  this  case  here, 
and  claim  that  the  taking  of  the  stock  In 
a  corporation  stands  upon  a  different  foot- 
ing than  ordinary  contracts  of  corpora- 
tions, in  prosecuting  the  business  enter- 
prises for  which  they  arf  organized.  That 
any  person  has  a  right  to  subscribe  tor 
stock  in  any  corporation,  so  long  as  there 
are  sharesto  be  taken.  That  the  corpora- 
tion ha9  no  power  to  prescribe  the  churac- 
ter,  or  qualification  ol  Its  stockholders. 
That  the  policy  of  the  law,  as  declared  by 
theexpress terras  of  the  statute,  is  to  make 
corporations  open  to  all  persons  alike  to 
become  members  and  stockholders.  That 
tbe  only  favor  given  by  tbe  law  Is  tbe  ad- 
vantage resulting  from  diligence,  the  Idea 
being,  the  first  to  come  Is  first  to  be 
served;  that  is,  the  first  man  who  sub- 
scribes may  subscribe  forall  he  wants,  and 
the  last  man  to  subscribe  may  subscribe 
tor  all  he  can  get.  This  rule,  as  applied 
to  the  directors  or  officers  of  a  corpora- 
tion, cannot  be  upheld.  The  principle  of 

gublie  policy  forbids  transactions  uf  thi.s 
Ind.  It  appears  from  the  evidence  that 
the  properly  owned  by  this  corporation 
had  been  sold,  and  the  proceeds  held  by  its 
officers.  Tbe  assets  at  the  time  of  the  sale 
belonged  to  the  then  stockholders,  and 
the  directors  and  officers  bad  no  right  to 
subscribe  for  the  remaining  stock  at  par. 
and  enrich  themselves  to  the  detriment 
and  loss  of  the  other  shareholders.  The 
directors  cannot  lawfully  benefit  or  favor 
any  particular  shareholder,  or  class  of 
shareholders.  Every  authority  possessed 
by  them  Is  a  power  and  discretion  in  the 
dlreirtors,  who  are  trustees,  for  the  benefit 
of  all  the  shareholders  alike,  which  is  to 
be  exercised  for  the  benefit  of  allot  them. 
1  Wat.  Corp.  p.  620;  Harriar.  Railroad  Co.. 
20  Beav.  384.  The  effort  on  the  part  uf  the 
directors  and  officers  of  a  society  to  ob- 
tain tbe  unsubscribed  stock  at  par,  when 
they  know  that  each  share  ol  the  stock 
already  issued  was  worth  18  times  its  face 
value,  was  clearly  a  fraud  upon  the  rights 
of  the  other  stockholders,  and  a  fiagrnnt 
violation  of  their  duties  as  directors  and  of- 
ficers of  such  association.  The  officers  and 
directors  of  a  corporation  are  trustees  of 
tbe  stockholders. and,  in  securing  to  them- 
selves an  advantage  not  common  to  all 
tbe  stockholders,  they  commit  a  plain 
breach  of  duty.  Koehler  v.  Iron  Co., 
2Black.715;  Shorh  v.  Beaudry.66  Cal.  446; 
1  Mor.  Prtv.  Corp.  §  518.  The  law  does  not 
permit  directors  to  manage  the  affairs  ot 
a  corporation  for  their  personal  and  pri- 
vate advantage,  and  this  rule,  we  think. 
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applies  to  the  dlspoeltion  of  ansubscrlbed 
stock,  B»  well  aa  to  other  contracts.  The 
character  and  relation  of  directors  and 
officers  of  a  corporation  require  of  them 
the  highest  and  most  scrupulous  good 
laith  in  their  transactions  for  the  corpora- 
tion and  the  stockholders.  Hale  v.  Bridge 
Co., 8  Kan. 466,  and  authorities  there  cited; 
Ryan  V.  Railway  Co.,  21  Kau.  36i'i;  Hen- 
tlK  V.  Sweet,  33  Kan.  244,  6  Pac.  Rep.  259. 
Tne  judgment  of  the  court  below  should 
be  atflrmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 


(45  Kaa.  145) 


State  v.  Moon. 


(Supreme  Court  of  Kansas.   Jan.  10,  1801.) 

Crihimal  Lav— Appbai.  bt  State— Judohbnt  of 

AcqriTTAL. 
Id  a  oriminal  prosecution,  where  a  jury 
has  been  impaneled  and  aoraeevidenoo  has  been 
introdaced  apon  the  part  of  the  state,  and  the 
state  rests,'«Dd  afterwards  asks  leave  of  the  court 
to  introduce  further  evidence,  and  the  court, 
without  passing  upon  the  application,  concludes 
that  the  statute  under  which  the  defendant  Lt 
prosecuted  ia  unconstitutional,  and  orders  a  Judg- 
ment of  acquittal  and  discharges  the  jury,  such 
judgment  is  conclusive,  and  this  coort  cannot,  on 
appeal  by  the  state,  set  aside  or  reverse  the 
judgment  of  acquittal. 
(Syllaims  by  Green,  C.) 

Commissioners'  decision.  Appeal  from 
district  court.  Grant  county;  Tbeo.  Bot- 
KiN,  Judge. 

L.  B.  Kellogg,  Atty.  Gen.,  and  Wm.  E. 
Hutcbtaon,  for  the  State.  F.  M.  Tbonip- 
soB,  for  appellee. 

Gheen,  C.  The  defendant  in  this  case 
was  charged  with  unlawfully  perniittinpf 
90  head  of  cattle,  under  his  control,  to  run 
at  large  in  Grant  county.  In  violation  of 
chapter  128  of  the  Session  Laws  ut  1874, 
as  adopted  by  the  board  of  county  com- 
missioners. A  trial  was  bad  before  a 
Justice  of  the  peace,  and  the  defendant 
found  guilty,  and  6ned  in  the  sum  of  $50, 
and  he  appealed  to  the  district  court.  At 
the  April  term,  1890.  of  the  district  court, 
a  Jury  was  impaneled  and  sworn  to  try 
the  defendant,  when  counsel  objected  to 
the  introduction  of  any  evidence,  because 
the  section  o(  the  statute  under  which  de- 
fendant was  prosecuted  was  unconstitu- 
tiunal.  The  court,  in  the  first  Instance, 
overruled  this  objection,  and  a  number  of 
witnesses  were  then  called  and  testified 
In  behalf  of  the  state,  and  the  state  rested. 
The  defendant,  by  his  counsel,  then  asked 
the  court  to  instruct  the  Jury  to  find  for 
the  defendant,  for  the  reason  that  the 
complaint  did  not  charge  a  public  offense, 
an<I  that  the  evidence  offered  by  the  state 
failed  to  prove  a  crime  against  the  defend- 
ant. Pending  this  motion,  the  state 
asked  leave  of  thecourt  to  introduce  other 
evidence,  and  in  passing  upon  this  ap- 
plication the  court  held  -that  section  2  of 
chapter  \'2H  of  the  ScHHlon  Laws  of  1874 
wan  unconstftutionnl,  been  use  it  was  in 
confllrt  with  sections  16  ami  17,  art.  2,  ol 
the  constitution,  and  thereupon  ordered 
a  Judgment  of  acfjulttal  to  be  entered  for 
the  defendant,  and  dlwhargetl  the  jury. 


The  state  excepted  to  the  ruling  of  the 
court,  and  appealed.  We  must  dispose  of 
the  case  wlthont  passing  upon  the  validi- 
ty ol  the  law  under  which  the  defendant 
was  prosecuted,  tor  the  reason  that  the 
state  cannot  appeal  where  the  defendant 
has  been  tried  and  acquitted.  This  court 
has  no  authority  to  set  aside  each  a  Judg- 
ment. ThedeciHions  of  this  court  In  State 
v.  Carmichael.  3  Kan.  102,  City  of  Olathe 
V.  Adams,  15  Kan.  SOl,  and  State  v.  Cros- 
by, 17  Kan.  896.  are  decisive  of  this  case. 
We  recommend  that  the  appeal  be  dis- 
missed. 

Per  Ci  riam.  It  Is  so  ordered;  all  the 
Justices  concurring. 

  W  Ku.  US) 

Stat£  t.  Bush. 
(Supreme  Court  of  Kansas.  Jan.  10, 1891.) 

RKGI3THAT10S  OF  VOTEHS  —  PROSKCCTION  OF  BeO- 

ISTERIVQ  Officer — Intbst. 

1.  That  portion  of  section  15  of  chapter  80  of 
the  Iaws  of  1879  which  prescribes  a  criminal  pon- 
fsfament  fw  improperly  registering  the  names  of 
voters  is  not  unconstiUitional  or  void. 

'i.  A  criminal  information  setting  forth  that 
B.,  the  city  clerk  of  a  ciQ-  of  the  second  class, 
registered  the  name  of  a  person  as  a  voter  who 
did  not  appear  in  person,  and  was  not  present, 
and  did  not  give  nis  name,  a^,  occapatloD,  or 
place  of  residence,  ma^  be  sufflcient,  without  ex- 
pressly alleging  any  criminal  intent. 

S.  When  the  oommission  of  an  act  is  made  a 
crime  bystatute,  withoutanyexpress  reference  to 
any  intent,  then  the  only  criminal  intent  neces- 
sarily involved  In  the  commissiou  of  the  offense 
la  the  Intent  to  commit  the  Interdicted  act,  and 
in  such  a  case  it  Is  not  necessary  to  formally  or 
expressly  allege  such  intent,  or  any  intent,  but 
simply  to  allege  the  commission  of  the  act,  and 
the  intent  will  be  presumed. 
(Sl/liabiM  by  the  Cowrt ) 

Appeal  from  district  court,  Butler  coun- 
ty; C.  A.  Lhland,  Judge. 

L.  B.  Kellogg,  Atty.  Oen.,  and  E.  B, 
Hutchina,  for  the  State.  Clogston,  Ham- 
ilton, Fuller  &  CubblsoB  and  E.  N.  Smith, 
for  appellee. 

Valentine.  J.  This  was  a  criminal 
prosecution  In  the  district  eourt  of  Butler 
county,  .under  iiectlon  15,  c.  SO,  Laws  1S79, 
(Gen.  St.  1889,  par.  711,)  In  which  prosecu 
tlon  the  defendant.  W,  O.  Bush,  who  was 
the  city  clerk  of  the  city  of  El  Dorado,  a 
city  of  the  second  class,  was  charged,  up- 
on information  In  two  counts,  with  regis- 
tering J.  N.  Hanna  as  a  voter,  Hanna  not 
being  present,  nor  appearing  in  person, 
nor  giving  his  name,  age,  occupation,  or 
place  of  residence.  The  title  to  the  act  In 
which  the  aforesaid  section  15  Is  found, 
and  sections  8  and  16  of  such  act,  read  as 
follows:  "An  act  to  provide  for  and  to 
regulate  the  registration  of  voters  in  cities 
of  the  first  and  second  class,  and  to  repeal 
all  prior  acts  in  relation  thereto. "  "Sec.  8. 
No  person  shall  be  registered  unless  he  ap- 
pear in  i)er8on  before  the  city  clerk,  at  the 
city  clerk's  offlce.during  usual  office  hours, 
and  apply  to  bo  registered,  and  give  his 
name,  dkc.  occupation,  and  particular 
place  (»I  reBidciice,  as  reejulred  to  make  the- 
proper  entries  In  the  poll-hooka."  "Sec. 
ir».  If  any  officer  Hliall  neglect  or  refuse  to 
perform  any  duty  required  by  this  act,  or 
in  the  manner  required  by  tbls  act,  or 


Digilized  by 


Google 


STATE  o.  BUSH. 


615 


•ball  Deflect  or  reruse  to  enter  upon  tbe 
performance  of  any  guch  duty,  or  fliiall 
alter,  or  cause  or  permit  to  be  entered,  on 
the  regristry  books,  tbe  name  of  any  per- 
son in  any  other  manner,  or  at  any 
other  time  than  ae  prescribed  by  this  act, 
or  ahall  enter,  or  cause  or  permit  to  be  en- 
tered, on  such  list,  the  name  of  any  person 
not  entitled  to  be  refdetered  thereon,  ac- 
cording to  the  provisions  of  this  act,  or 
shall  destroy,  secrete,  mutilate,  alter,  or 
change  any  such  refi;iKtry  bookH,  he  shall, 
upon  conviction,  be  punished  by  confine- 
ment and  hard  labor  in  the  penitentiary, 
not  exceeding  one  year,  and  shall  forfeit 
any  office  he  may  then  hold,"  The  por- 
tions of  the  foregoing  sections  particular- 
ly applicable  to  this  case  are  tliose  which 
read  as  follows:  ''No  peraon  shall  be  reg- 
istered, uiiIpss  he.ftppear  in  person  bofox-e 
the  city  clerk, at  tiie  city  clerk's  oflico,dur- 
Ing  usual  office  hours,  and  apply  to  be  reg- 
istered, and  give  his  name,  age,  occupa- 
tion, and  particular  place  of  residence. 
•  •  •  If  any  officer  [a  city  clerk]  •  •  • 
shall  enter,  or  cause  or  permit  to  be  en- 
tered, on  the  registry  books,  the  name  of 
any  person  in  any  other  manner,  or  at 
any  other  time,  than  as  prescribed  by  this 
act,  *  *  *  lie  shall,  upon  conviction, 
be  pnnished,"  etc.  The  defendant  moved 
the  court  to  quash  the  Informutlon,  upon 
the  following  grounds,  to-wit:  "First, 
that  tbe  act  of  the  legislature  of  the  state 
of  Kansas,  under  which  said  Information 
is  pretended  to  be  drawn,  to-wit,  chapter 
SO  of  the  Session  Laws  of  1879,  Is  unconsti- 
tutional, being  in  contravention  of  section 
16  of  article  2  of  the  constitutiou  of  the 
State  of  Kansas;  secontj,  tlint  no  offense 
is  chnrged  against  the  defendant  in  said 
information;  third,  that  neither  of  the 
counts  of  said  information  states  and 
charges  an  offense  against  the  laws  of  the 
rttatc  uf  Kans.'is."  The  court  sustained 
the  niotloii.and  dis'>harged  the  defendant, 
uud  the  state  of  Kansas  appeals  to  this 
court.  No  brief  for  the  defendnnt  hos  been 
nied  in  this  court,  hut,  from  the  plaintiff's 
brl'f,  and  the  def^idant's  motion  to 
quash,  we  can  probably  obtain  a  correct 
understanding  as  to  what  were  the 
grounds  upon  which  the  court  below 
quashed  the  iufonnatioh.  It  is  claimed, 
as  we  understand,  that  the  title  to  the  act 
ts  not  broad  enough  to  authorize  a  pro- 
vision In  the  body  of  the  act  creating  a 
criminal  offcise,  or  proscribing  a  punish- 
men t  therefor.  We  think  it  Is.  State  v. 
Rurrett,  27  Kan.  213,  and  cases  there  cited ; 
Durein  v.  Pontlous,  M  Kan.  353,  8  Pac. 
Rep.  428.  TJje  offense  In  the  present  case, 
and  the  punishment  therefor,  have  rela- 
tion to  the  general  subjoct  contained  in 
the  title  to  the  act,  which  is  the  reglstro- 
tlon  of  voters  In  certain  cities,  and  such 
offense  and  punishment  are  incladrd  with- 
in such  subject,  within  the  meaning  of  the 
coustitution.  They  clearly  relate  to  the 
registration  of  voters. 

It  is  further  claimed,  as  we  understand, 
that  the  Information  is  defective,  for  the 
reason  that  it  does  not  allege  any  crim- 
inal intent  on  the  part  of  the  defendant. 
Ofcoarue^a  crime  cannot  be  committed 


unless  the  person  committing  tbe  acts  sup- 
posed to  constitute  the  crime  entertains  a 
criminal  inteot,  and  that  criminal  intent 
must.  In  some  manner,  be  averred  In  the 
Information  or  indictment,  either  express- 
ly or  impliedly.  But  when  the  commis- 
sion of  an  act  is  made  a  crime  by  statute, 
without  any  express  reference  to  any  in- 
tent, then  the  only  criminal  Intent  neces- 
enrlly  involved  In  the  commission  ol  the 
offense  Is  the  intent  to  commit  the  Inter- 
dicted act,  and  In  such  a  case  It  is  not  nec- 
essary to  formally  or  expressly  allege  such 
intent,  or  any  intent,  but  simply  to  all^e 
t)ie  commission  of  the  act,  and  tbe  intent 
will  be  presumed.  In  the  present  cose,  the 
wrong  committed  was  the  registration  of 
the  name  of  J.  N.  Hanna  as  a  voter,  with- 
out his  appearing  In  person,  or  being  pres- 
ent, and  without  his  giving  his  name,  age, 
occupation,  or  place  of  residence.  In  such 
a  case,  all  that  is  necessary  is  simply  to 
allege  tlie  fact  that  the  defendant  so  reRls- 
tered  tlie  name  of  Uanna.  withf>nt  also 
stating  tbat  he  bo  registered  such  name 
with  the  Intent  to  so  register  the  same. 
It  Is  alleged  in  the  information  that  the 
defendant  "unlawfully  and  feloniously" 
BO  registered  the  same.  Mr.  Bishop, in  his 
work  on  Criminal  Procedure,  (volume  1, 
S  521.)  uses  the  following  langunge: 
"Starkie  says:  'To  render  a  party  crim- 
inally responsible,  a  vicious  will  must  con- 
cur with  the  wrongful  act.  But,  though 
it  bo  unlvereally  true  that  a  man  cannot 
become  a  criminal  unless  his  mind  be  in 
fiiult,  it  is  not  so  general  a  rule  that  the 
guilty  intention  must  be  averred  upon  the 
face  of  the  indictment.'  For,  in  a  large 
part  of  tlie  crimes,  the  vicious  will  op- 
pears,  prima  fhcie.  In  the  act  Itself;  hence 
to  allege  simply  the  act  makes  the  re- 
quired prima  facie  case,  and  any  non-con- 
currence of  the  will  therein  Is  matter  of 
defense. "  And,  in  note  2  to  the  same  sec- 
tion, he  uses  the  following  language: 
"Where  the  act  Is  In  itself  unlawful,  an 
evil  Intent  will  be  presumed,  and  need  not 
be  averted,  and,  it  aven-ed.is  a  mere  form- 
al allegation,  which  need  not  be  proved 
by  extrinsic  evidence."  In  the  American 
and  English  Encyclopedia  of  Law  (vol- 
ume 4,  p.  681)  the  following  language  is 
used :  "  Where  the  statute  contains  noth- 
ing requiting  acts  to  be  done  knowingly, 
and  the  acts  done  are  not  malum  la  89, 
nor  Infamous,  but  are  merely  prohibited, 
the  offender  is  bound  to  know  the  law, 
and  a  criminal  Intent  need  not  he  proved. 
*  •  *  The  Intent  Is  tmmateriul  wliere 
the  statute  declares  It  a  misdemeanor  to 
obstruct  a  public  road.  When  the  statute 
does  not  make  Intent  an  element  of  the 
crime,  intent  need  not  bo  alleged,  although, 
under  general  principles.  It  must  be  proved ; 
and  It  Is  held  that  one  who  does  that 
which  the  lawforhids  Is  presumed  to  have 
had  thecriminallntent.**  In  the  present 
ease,  we  think, the  criminal  Intent  wa?  im- 
pliedly and  sufficiently  alleged  tiy  the  alle- 
gations setting  forth  and  averring  the 
commission  of  the  prohibited  acts.  The 
lodgment  of  the  court  below  will  be  re- 
versed, and  cause  remanded  for  further 
oroceedlngB.  All  tbe  Justices  concurring. 
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Statk  t.  Obitftth. 
{^upremB  Cotsrt  of  KtmsoB.  Jan.  10, 1S91.) 

BiHBBZZLEMBNT  BT  BAILEB— IKTOBHATIOK. 

An  Information  under  section  90  of  the 
crimes  act  a^lnst  a  bailee  must  set  forth  the 
character  of  the  bailmeut,  and  the  purpose  for 
whi(^  the  defendant  was  Intrusted  with  tne  prop- 
ert;.  A  charge  that  the  defendant  emb^led 
oertalu  property  of  another  which  had  been,  prior 
thereto,  delivered  to  defendant  as  bailee,  witbout 
alleging  from  whom  the  property  was  received  or 
ttto  purpose  for  which  it  was  delivered  to  him, 
will  be  held  fatally  defective  on  a  motion  to 
quash. 
[SuUabua  by  Oie  Court.) 

Appeal  from  dlstrirt  court,  Finney  coun- 
ty; A.  J.  ABnoTT.  Ju(l(re. 

L.  B.  KeUogg.  Atty.  Gen.,  H.  F.  Mason, 
and  Brown,  Blerer  <fc  Cotteral,  lor  the 
etate.  J.  T.  Whltelaw  and  Hopkins  & 
tiosklnaon,  for  appellant. 

JoHNHToN,  J.  T.  E.  Griffith  w'as  con- 
Tlcted  under  section  90  of  the  crimes  act 
of  emhezzling  a  cei'tain  Inventory  of  house- 
hold f?oodB  and  furniture.  The  informa- 
tion on  which  he  was  convicted  alleged 
that  "on  the  22d  day  uf  August,  A.  D. 

In  Finney  county,  and  state  of  Kan- 
saa,  oneT.  E.  Orlttith  did  then  and  there 
unlawfully  and  feloniously  embezzle  and 
convert  to  hin  own  use,  and  did  then  and 
there  unlawfully  make  way  with  and 
secrete,  with  intent  to  embezzle  and  con- 
vert to  his  own  use,  the  followincr  proper- 
ty of  one  Simpson  W.  Day»  then  and  there 
belnfir,  which  property  had  been  prior 
thereto  deliveretl  to  talm,  the  said  T.  E. 
Grifhth,  as  bailee,  said  property  beinj?  an 
Inventory  of  household  goods  and  kitchen 
furniture. "  After  Riving  a  copy  of  the  in- 
ventory, it  is  alleged  that  It  was  of  spe- 
cial value  to  Day,  and  the  reasons  there- 
for are  set  out.  The  money  value  of  the 
property  Is  alleged  to  be  $100.  Nothing 
Is  etnted  In  the  Information  as  to  the 
chanieter  or  circumRtances  of  the  bail- 
ment, why  or  by  whom  it  was  delivered 
to  the  defendant,  or  anything  ludicatini^ 
the  special  purpose  for  which  it  was  placed 
in  his  hands,  or  the  conditions  upon  which 
be  was  expected  to  hold,  dispose  of,  or  re- 
turn it.  The  sufBciency  of  the  iutoTraatlon 
In  thlsrespectwas  raised  early  In  tlie  pros- 
ecution by  a  motion  to  quash,  but  the  mo- 
tion was  overruled.  The  chaise  against 
the  defendant  should  have  stated  the 
principHl  facts  and  circumstances  consti- 
tuting the  bailment,  and  the  acts  of  tlie 
defendant  that  were  inconsistent  with 
the  trust  confided  to  him.  It  is  necessary 
at  the  trial  that  proof  ol  these  facts 
should  be  made,  and  the  Information 
should  contain  the  essential  facts  to  be 
proved,  and  whatever  is  necessary  to  put 
the  defendant  on  notice  of  that  with 
which  lie  is  charged,  and  of  which  be  is  to 
'be  convicted.  The  mere  allegation  that 
be  was  a  bailee  id  too  general  and  indefi- 
nite, and  does  not  fairly  inform  the  de- 
fendant of  the  nature  and  cause  of  the  ac- 
cusation made  against  htm.  The  in- 
formation should  state  who  placed  the 
property  in  the  hands  of  thedefemlant,  the 
purpose  or  use  to  which  it  was  to  be  ap- 
plied, and  the  time  within  which  this 
purpose  was  to  be  carried  out,  or 
the  time  within    which    the  property 
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was  to  be  returned.  The  details  neod 
not  be  set  out  with  unnecessary  particu- 
larity, but  the  defendant  should,  so  far 
as  is  reasonably  practicable,  be  informed 
by  the  information  of  the  precise  nature 
of  the  chai^  made  against  him.  Was  the 
Inventory  given  to  blm  for  sale-Iceeplng 
for  a  stated  period,  and  had  that  time 
elapsed  before  he  actually  returned  it? 
Was  It  given  to  him  to  accomplish  a  pur- 
pose of  his  own,  or  to  accomplish  some 
purpose  of  Day's,  and  was  the  purpose 
effected  when  the  prosecution  was  begun? 
Was  It  intrusted  to  him  to  deliver  to  an- 
other upon  the  happening  of  a  certain 
contingency?  And  has  that uontJngency 
happened?  Was  it  given  to  him  in  pur- 
suance of  some  agreement  for  his  own  or 
Day's  use?  And,  if  so,  is  be  notentitleil 
to  know  what  the  agreement  was,  and 
wherein  he  has  violated  it?  Bailments 
are  so  numerous  and  varioas  In  their 
character  that  one  charged  with  a  violation 
of  his  contract  and  his  trust,  and  of  a  mis- 
application and  embezzlement  of  proper- 
ty, should  be  Informed  of  the  object  of  the 
trust  as  claimed  by  the  prosecution,  and 
wherein  he  has  failed  to  conform  to  that 
object.  In  the  present  case,  the  chargt> 
does  not  even  state  the  name  of  the  per- 
son from  whom  the  Inventory  was  re- 
ceived. It  has  generally  been  held  under 
similar  statutes  that  the  Indictment  or  In- 
formation should  not  merely  state  the 
bailment  or  trust,  bat  should  aver  the 
facts  and  circumstances  which  made  the 
case  embezzlement;  and  it  Is  also  neces- 
sary to  state  the  purpose  for  which  the 
defendant  was  intrusted  with  the  proper- 
ty. People  V.  Cohen.  8  Cal.  42;  People  v. 
Poggl,  19  Cal.  600;  People  v.  Peterson.  9 
Cal.  313;  Cora.  v.  Smart,  6  Gray,  35;  State 
V.  Gi-isham,  00  Mo.  lti;i.  2  S.  W.  Rep.  22a; 
Gaddy  v.  State,  8  Tex.  App.  127;  State 
V.  Mims,  26  Minn.  101,  2  N.  W.  Hep.  4i)2; 
Whart.  Crim.  Law,  9  1061.  One  author 
doubts  the  necessity  of  alleging  the  char^ 
acter  of  the  bailment,  but  he  cites  no  con- 
trary decisions.  Blsh.  St.  Crimes,  S  422. 
We  think  the  information  was  fatally  de- 
fective, and  hence  the  Judgment  of  the  dl.-^ 
trict  court  must  be  reversed,  and  a  new 
trial  grranted.  , 

HORTON,  0.  J.,  concurs. 

Valentine,  J.  With  grave  donbts,  I 
concur.  The  defendant  was  prosecuted 
upon  an  Information  which  was  not  filed 
until  after  he  had  had  a  preliminary  ex- 
amination. In  addition  to  Blsb.  St. 
Grimes,  {  422.  See,  also,  6  Amer.  &  Eng. 
Enc.  Law,  40fte,  which  cites  People  v.  Hill, 
3  Utah.  834,  S  Pac.  Rep.  7S. 


(4G  Kan.  ISn 

Knox  et  ah  v.  Board  of  Eudcation  or 
THE  City  or  Independence  et  al. 
(Sujnvnw  Cowt  qf  Kama*.   Jan.  10, 16»L) 
Crrr  Schowj  —  Sspabatiok  am  Wans  ahd  Ooir 

OBBD. 

1.  Until  the  leffislature  dearly  coofers  power 
upoQ  boards  of  eduoatioa  of  cities  of  the  second 
class  to  establish  separate  schools  the  eduoa- 
tioa of  white  and  oolored  children,  no  snch  power 
exists. 

%  The  legialatnie  of  the  atsts  hiw  not  girao. 
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or  attempted  to  give,  to  the  boards  of  education 
of  cities  of  the  seocmd  (da»,  tlie  power  to  estab- 
lish separate  schools  for  the  education  of  white 
and  colored  children,  or  to  exclude  from  the 
schools  established  for  white  childrea  the  col- 
ored children  for  no  other  reason  than  that  they 
are  colored,  or  of  African  descent  Board  of  Ed- 
ucation 7.  Timion,  36  Kan.  1. 
{Syllalma  by  the  Court.) 

Original  proceeding  In  m&ndamuB. 

This  Is  an  action  of  mandamnB,  com- 
menced In  thlB  court  on  October  8,1890,  by 
Berthfi  Knox  and  Lilly  Kpox,  both  col- 
ored, by  their  next  friend,  Jordan  Knox, 
to  compel  the  board  ol  education  of  the 
city  of  Independence  and  S.  M.  Nees,  eu- 
periDtendeat  .of  the  public  schools  of  that 
city,  to  permit  the  plalutll&s  to  attend  the 
achool-rooma  of  the  public  scbools  of  that 
city,  to  which  theyallese  they  are  entitled. 
accordinK  to  thrfr  fcrade,  repardlese  ol, 
and  withoat  any  distinction  of,  their  race 
or  color.  After  the  retnm  or  answer  was 
tiled  to  the  alternative  writ,  the  case  was 
Bobmlttedupontbefollowing agreed  state- 
ment of  facts :  "  That  the  city  of  Independ- 
ence, Kan.,  Is  a  city  of  the  second  class; 
that  6.  It'.  Remtnfcton.  J.  M.  Nevins.  J.  H. 
Spencer,  Qoodell  Foster,  H.  P.  Wiltsie,  E. 
A.  Hamilton,  A.B.  Wiltsie,  M.  Westbrook. 
E.  B.  White.  H.  L.  Payne,  W.  Stephenson, 
and  W.  K.  Brown  are  the  duly-elected  and 
acting  members  of  the  board  of  education 
of  said  city,  and  that  S.  M.  Nees  lb  the 
daly-elected  and  acting  superintendent  of 
the  city  schools  of  said  city ;  that  In  eald 
city  there  are  fear  school  buildings,  to- 
wlt.  First  ward  school  building.  Second 
ward  school  building.  Fourth  ward  school 
building,  and  Fifth  ward  school  building; 
that  there  are  employed  by  the  school 
board,  besides  the  superintendent,  nineteen 
(19 1  teachers,  and  that  the  number  of 
pupils  enrolled  te  about  elevrai  hundred; 
that  both  white  children  and  colored  chil- 
dren of  scholastic  age  reside  in  each  of  the 
five  wardsofsaid  city;  thatthesald  plaln- 
tirrs.  Bertha  Knox  and  Lilly  Knox,  colored 
children,  are  residents  of  the  Second  ward 
of  said  city,  and  are,  respectively,  ten 
years  and  eight  years  of  age,  and  that 
they  are  of  scholastic  age-;  that  they  reside 
180  yards  from  the  Second  ward  school 
building  of  said  city,  and  2,S00  yards  from 
the  Fourth  ward  school  building  In  said 
city;  that  In  attending  school  at  the 
Fourth  ward  school  building  they  are  re- 
quired to  pass  by  or  near  the  Second  ward 
acbool  building;  that  Bertha  Knox  be- 
longs to  thfi  second  primary  grade,  and 
that  Lilly  Knox  belongs  to  the  first  pri- 
mary grade,  and  that  said  grades  are 
taughtin  the  Second  ward  school  building 
of  said  city;  that  the  room  In  the  Second 
ward  building  known  as  the  'Second  Pri- 
mary* Is  tanght  by  Miss  Belle  Bates,  and 
tha  t  In  said  room  there  are  thirty -fl  ve  desks 
with  a  seating  capacity  of  seventy;  that 
the  enrollment  In  said  room  on  September 
15. 1^,  was  as  follows:  Twenty-two  in 
one  class,' and  eighteen  In  another,— and 
that  on  October  10, 18yo,  theenrollment  was 
twenty-nine  in  one  class,  and  twenty-two 
In  the  other,  or  a  total  of  fifty-one;  that 
the  room  In  said  Second  ward  building 
known  as  the 'First  Primary*  Is  taught  by 
Miss  Bertha  Canary,  and  In  said  room 


there  are  thirty-five  desks,  with  a  seating 
capacity  of  seventy;  that  the  enrollment 
In  said  room  on  September  15,  1890,  was 
as  follows:  A  class,  11;  B  class.  14;  C 
class,  9,— total,  84;  on  October  10,1890,  the 
enrollment  In  said  room  was  as  follows: 
A  class.  15;  B  class,  IS;  and  0  clasis,  20,— 
total,  53:  that  on  September  16, 1890,  the 
said  plaintiffs,  with  their  father  and  next 
friend,  Jordan  Knox,  applied  to  the  re- 
spective teachers,  as  aforescUd,  at  the  Sec- 
ond ward  school  building,  and  asked  to  be 
admitted  to  said  Second  ward  school 
building,  and  Into  the  grades  as  follows, 
to-wit:  Bertha  Knox  asked  to  be  admit- 
ted to  the  second  primary,  and  Lilly  Knox 
asked  to  be  admitted  to  the  first  primary, 
—and  that  plalntllta  were  referred  by.  the 
respective  teachers  of  said  two  grades  to 
the  superintendent,  Mr.  S.  M.  Nees;  that 
thereafter,  and  upon  the  same  day,  the 
said  platntins,  with  their  said  father  and 
next  friend,  Jordan  Knox,  applied  to  the 
said  superintendent,  Mr.  S.  M.  Nees,  and 
asked  to  be  assigned  to  the  first  and  sec- 
ond primary  grades  at  the  Second  ward 
school  bonding  in  said  city ;  that  the  said 
superintendent,  Mr.  S.  M.  Nees.  assigned 
said  plaintiffs  to  a  room  In  the  Fourth 
ward  school  building,  where  said  first 
and  second  primary  grades  are  taught, 
and  where  tbesald  board  of  education  had 
made  convenient,  suitable,  and  sufficient 
provision  for  said  plaintiffs,  and  each  uf 
them,  at  said  designated  room;  that  said 
room  In  which  said  first  and  second  pri- 
mary grades  are  tanght,  as  aforesaid,  at 
said  Fourth  ward  school  building,  as  afore- 
said, is  taught  by  Mrs.  Clara  MfCoi*d.  a 
competent  and  well-qualified  teacher,  and 
that  said  room  is  furnished  In  the  same 
manner,  and  lust  as  well,  and  Is  Just  as 
comfortable,  as  any  otlier  room  In  said 
Fourth  ward  balldlng;  or  as  any  room  In 
the  First,  Second,  or  Fifth  ward  school 
buildings;  that  other  children,  both  col- 
ored and  white,  who  live  In  the  Second 
ward  and  In  the  Fifth  ward  of  said  city, 
and  who  live  near  where  said  plaintiffs  re- 
side, and  who  live  Just  as  far  from  the 
Fourth  ward  school  building  as  do  said 
plaintiffs,  are  required  and  compelled  to 
attend  school  at  the  Fourth  ward  school 
building,  notwithstanding  the  fact  that 
the  grades  to  which  they  belong  are 
taught  at  the  Second  ward  school  build- 
ing and  at  the  Fifth  ward  school  building, 
but  that  there  are  no  white  children  who 
belong  to  the  same  grade  that  plaintiffs 
do,  who  now  live  In  said  Second  ward, 
who  are  sent,  at  the  present  time,  outside 
of  said  Second  ward;  that  all  of  the  col- 
ored children  of  the  said  city  who  belong 
to  the  primary  and  Intermediate  grades 
are  assigned  to  the  room  in  the  Fourth 
ward  school  building,  which  is  taught  by 
Mrs.  Clara  McCord.and  are  required  to  at- 
tend there,  but  that  whenever  they  are 
capable  of  passing  the  examination  (the 
usual  and  customary  exaralnutlon  required 
by  the  board  of  education  for  'those  who 
are  to  be  advanced)  they  are  advanced 
from  said  grades,  and  are  asRigned  to  the 
'grammar  school,' which  Is  in  the  First 
ward  bnihllng.  and  whenever  the  said  afore- 
said children  are  competent,  and  can  puss 
the  usual  and  customary  examination. 
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they  are  advanced  from  the  grammar 
school  ''■o  the  high  school,  which  latter  1b 
also  hi  the  First  ward  school  bnlldlog; 
that  the  said  grammar  Bchooland  the  said 
high  acbout  are  attended  by  both  white 
and  colored  children  whenever  thoy  are 
aufficiently  advanced;  that  If  the  enroll- 
ment in  eald  aforesaid  room,  taught  by 
Mrs.  Clara  MeCord,  Is  fifty  pnplls  or  over, 
the  said  board  of  education,  In  that  event, 
have  authorised  and  instructed  the  said 
Buperlnteiident,  Mr.  S.  M.  Nees,  to  employ 
another  and  an  additional  competent 
teacher  (or  said  aforeitald  firrades  tanght. 
In  said  room ;  that  eald  plaintiffs  object 
to  attend  said  Fourth  ward  school  build- 
ing, and  aak  to  be-asslgned  to  said  Second 
wacd  school  building;  that  about  ten 
yearn  ago  a  nomber  of  the  colored  people 
of  the  said  city  requested  that  their  chil- 
dren t>e  permitted  to- attend  school  at  a 
certain  designated  building  in  said  city, 
to-wlt,  the  Fourth  ward  school  building, 
as  a  mutter  of  convenience,  and  that  cer- 
tain designated  rooms  in  said  building  be 
assigned  for  tlitir  use,  which  request  was 
granted  by  the  school  board,  as  far  as  the 
grades,  to-wlt,  the  first  and  second  pri- 
mary, were  concerned,  hut  that  the  said 
Jordan  Knux  did  not  join  In  said  request; 
that  In  the  fall  ot  1S87  the  majority  of  the 
colored  people  of  said  city,  and  also  this 
said  plaiutlff.Jordan  Koox, petitioned  the 
l>oard  of  education  ot  said  dty  to  employ 
one  Mr.  E.  M.  Wood,  a  colored  man,  to 
teach  said  grades  taught  at  said  room  In 
said  Fourtli  ward  school  building  afore- 
said, which  said  petition  was  granted  by 
said  board,  and  said  Wood  wasemploycd; 
that  neither  the  said  plaintiffs  nor  their 
said  father.  Jordan  Knox,  at  cmy  time 
made  any  objection  to  the  order  of  said 
board  of  education  to  said  board  as  afore- 
said, but  tliat  at  a  regular  meeting  of  tlie 
board  in  July.  18!K),  said  Jordan  Knox  ap- 
peared and  informed  the  said  board  that 
be  desired  his  children  to  go  to  the  SeL-und 
ward  school  building." 

(F.  A.  Price  and  A.  M.  T'/jomAi^,  for  plain- 
tiffs.  W,  B.  Zeigler,  for  defendant. 


HoRTON.  C,  J.,  {after Statin the  facta  ub 
above.)  Thequestion  presented  in  thlscaae 
la  whether  the  facts  agreed  to  bring  it  with- 
in the  decision  of  Board  of  Eilucatlon  v. 
Tinnon,  26  Kan.  1.  The  city  of  Independ- 
ence, like  the  city  ot  Ottawa,  is  a  city  ol  the 
second  clans,and  our  a  tteu  tlon  h  as  no  t  been 
called  to  unj  section  ot  the  statute  chang- 
ing the  control  and  regulation  of  the  pub- 
lic schools  of  cities  of  this  cluss  since  the 
affirmance  of  the  judgment  In  the  Tin- 
non Case.  The  jigi'eed  stutenient  of 
(acts  showed  that  llcrtha  Knox  and 
Lilly  Knos,  who  are  colored  chlldivn, 
and,  respectively,  tf  and  10  years  of  age, 
reside  In  the  Second  ward  of  the  city 
of  Independence,  IJIO  yards  from  the 
Second  ward  public  scliooi  building,  but 
are  compelled  to  attend  the  Fourth 
ward  tichool,  2,300  yards  from  their  home, 
fn  attending  school  In  the  Fourth  ward, 
they  are  required  to  p»ise  m'nr  the  Second 
ward  school  huildinf;.  Hertha  Knox  be- 
{ongs  to  the  second  pi"  uiary  grade,  and 
Lilly  Knox  to  the  first  primary  grade. 


At  the  time  these  children  demanded  ad' 
mission  to  the  Second  ward  school,  n^ 
ther  the  second  primary  room  nor  the  first 

primary  room  were  filled.  There  was 
room  for  the  plaintiffs.  No  white  children 
belonging tothe  samegrade  that  plalntiffa 
do,  living  in  the  Second  ward,  are  required 
by  the  board  of  education  or  the  superin- 
tendent of  the  public  schools  to  attend 
the  Fourth  ward  school  balldlng,  or  to  go 
to  school  outside  of  the  Second  ward ;  but 
all  of  the  colored  children  of  the  city  who 
belong  to  the.  primary  and  Intermediate 
grades  are  required  by  the  board  of  eilu- 
catlon to  attend  school  In  the  Fourth 
ward,  taught  by  Mrs.  Clara  McCord.  The 
grammar  school  and  high  .school  of  the 
city  are  open  to  both  the  white  and  col- 
ored children  wheneTcrtheyaresDfndently 
advanced.  These  facts  are  snfflclent  to 
show  that  plaintiffs  are  excluded  on  ac- 
countof  their  color  or  race  from  the  public 
school  ol  the  Second  ward,  where  white 
children  of  theaame  age  and  grade  are  per- 
mitted to  attend.  Thecaaeof  BqnrdofEda- 
cntlon  v.  Tinnon,  supra,  therefore  applies- 
The  plaintiffs  attended  the  Fourth  ward 
school,  taught  by  Mrs.  Clara  McConI,  not 
from  choice  of  themselves  or  their  parents, 
but  under  compulsion  of  the  board  ot  edu- 
cation. The  boarde  of  education  ot  cltiea 
of  the>aecond  class  have  no  more  right  to 
have  separate  schools  for  white  and  col- 
ored children  of  the  first  and  second  pri- 
mary grades  tlian  they  have  to  establish 
separate  grammar  and  high  schools  for 
white  and  colored  children.  In  Independ- 
ence, the  grammar  and  IHgh  st-hools  are 
tree  to  all,  white  end  colored  alike,  but 
not  so  with  the  schools  of  the  first  and 
second  primary  grades.  The  plaintiffs  are 
therefore  entitled  to  the  writ  demanderl. 
It  was  said  in  the  Tinnon  Case  "that,  un- 
less the  legislature  has  clearly  conferred 
power  upon  the  school  boards  to  estab- 
lish separate  schools  for  the  education  <>( 
white  and  colored  children, no  such  power 
has  been  conferred.  Under  a  statute  which 
reads,  "In  each  subdiKtrict  there  shall  be 
taught  one  or  more  schools  tor  the  educa- 
tion of  youth  between  the  ages  of  five 
and  twenty-one  years,"  the supremecourt 
of  Iowa  held  that  the  school  board  could 
not  establish  separate  schools  for  the  edu- 
cation of  white  and  colored  children,  and 
could  not  exclude  colored  children  from 
attending  schools  established  for  the  white 
children  alone.  It  was  further  said  In  that 
case  that  "the  legislature  of  this  state 
has  not  given,  or  attempted  to  give,  to 
the  b()ani8  ol  education  of  cities  of  the 
second  class,  the  power  to  establish  seiv 
arate  schools  for  the  education  of  whits 
and  colored  children,  and  to  exclude  from 
the  schools,  established  for  white  children 
all  colored  children  for  no  other  reason 
than  that  they  are  colored  children. 
•  *  •  If  the  board  has  the  power,  be- 
cause of  race,  to  establish  separate  schools 
for  children  ot  African  descent,  then  the 
board  has  the  power  to  establish  separate 
schools  tor  persous  ot  Irish  descent  or 
German  descent;  aud  If  It  has  the  power, 
because  of  color,  to  establish  separate 
schools  for  black  children,  then  it  has  the 
power  to  establish  aepnrate  schools  tor 
red-headed  children  and  blondes.   We  do 
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not  think  that  the  board  has  any  such 
power.  We  have  conceded. for  the  purpose 
of  this  case,  that  the  lef^slatiire  haH  the 
aothurlty  to  confer  such  power  upon 
school  buardB.  but  In  oor  opinion  the  leg- 
lelatare  hasnot  exercised, or  attempted  to 
exercise,  any  such  nothoiity. "  A  peremp- 
tory writ  will  be  granted  as  prayed  for, 
and  the  plaintiffs  will  recover  their  costs. 
All  the  Justices  concurring. 

(46  Kan.  U«)   

CI.AT  et  al.  T.WooDRUM  et  al, 
{Supreme  Count  of  Kansas.  Jan.  10,  1891.) 
Notation — Right  to  Sbt-Off. 

1.  Id  a  contract  between  two  parties  iiivolv- 
ing  mutual  agreements,  and  for  the  sale  of  prop- 
erty, in  which  tbo  first  party  made  a  promise  to 
the  second  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  aj?ainst  the 
first  on  the  promise;  but,  if  he  avails  himself  of 
the  contract,  and  claims  under  its  provisions, 
he  will  be  affected  by  the  equities  growing  out 
of  the  contract  between  the  first  and  second  par- 
ties, and  a  failni*e  of  consideration  will  be  a  good 
defense  in  an  action  by  the  third  party  upon  such 
contract. 

2.  In  such  an  action,  where  a  personal  judg- 
ment is  sought  against  the  first  party,  and  where 
tbe  third  party  is  indebted  to  the  first,  such  in- 
debtedness is  a  proper  subject  of  set-off,  and  the 
two  demands  must  be  deemed  compensated,  so 
tar  as  they  equal  each  other. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Washinsrton 
eonnl7 ;  £.  Hutchi.nson,  Judge. 

JamcH  Q.  Wucdrnm  brought  this  action 
In  the  dlHtrictcourtof  Washington  county 
af?alDst  Clay,  Robinson  &  Co.,  GeorKe  S. 
Elwood,  and  the  Washington  National 
Bank.  He  alleged  in  his  petition,  that  in 
18Kr  he  was  the  owner  of  360  head  of  two 
and  three  year  old  steera,  kept  by  him  In 
Washington  county,  and  which  were  In 
perfect  health  until  July  1,3887;  that  on 
or  about  April  2d,  George S.  Elwood  drove 
Into  the  county  of  W^ashington  a  lai^e 
number  of  cattle  which  were  capable  of 
communicating,  and  liable  to  impart, 
Tesaa,  splenic,  or  Spanish  fever;  that 
Geor^  S.  Elwood  drove  these  cattle 
through  the  highways  and  unlnclosed 
pastures,  knowing  that  the  cattle  were 
from  the  prohibited  district,  south  of  Kan- 
sas, and  liable  to  communicate  fever  to 
others;  that  Woodrum's  cattle  contract- 
ed the  fever,  and  that  166  of  them  sickened 
and  died;  that  93  of  thcHe  were  yearlings, 
63  Iwo-yeor-oldH,  and  10  three-year-olds; 
that  the  yearlings  which  died  were  worth 
fl9  per  head, In  all  the  sum  of  $1,767;  that 
the  two-year-olds  were  worth  927  per 
head,  in  al)  the  sum  of  $1,701;  that  the 
three- year-olds  were  worth  $32  per  head, 
in  all  the  sum  of  $320;  and  that  the  sur- 
viving portion  of  the  henl — 394  head — were 
damaged  lnthesumof$970;  thattheplnin- 
tlff  was  compelled  to  expend  money  for 
medicines  and  extra  labor  In  taking  care 
of  the  cattle.  In  the  sum  of  $200.  He  al- 
leged that  the  total  damages  sustained 
by  reason  of  this  disease  being  imparted 
to  hlscattie,  was  $4,5»S.  He  then  alleged, 
in  substance,  that  on  Sei)teniher  10.  lfiS7, 
Clay,  Robinson  &  C<>.  entered  into  a  writ- 
ten contract  with  Ge<trge  S.  Elwood,  by 
which  Elwood  sold  to  them  the  herd  of 
cattle  which  communicated  the  fever,  to- 


gefher  with  a  lai^  amoimtof  other  prop- 
erty, for  certain  considerations,  and,  by 
the  terms  of  the  contract,  Clay,  Boblnson 
&  Co.  assumed  and  agn?ed  to  pay  Wood- 
rum  all  damages  sustained  by  reason  of 
hiM cattle  dying  or  being  injureil  from  hav- 
ing contracted  the  fever.  The  following 
Is  a  copj'  of  the  contract:  "Article  ol 
agre3nient  between  Geo.  S.  Elwood,  of 
WashiuGTton  Co.,  Ks.,  and  Clay,  Robinson 
&  Co.,  of  Chicago,  111.,  witnesseth :  That 
riald  Geo.  S.  Elwood  hereby  agrees  to  sell, 
and  does  sell  to  Clay,  Robinson  &  Co.  the 
following  property,  viz. :  660  head  of  cat- 
tle, more  or  Jess,  being  all  the  cattle  on 
Rock  Hill  ranch  lielonglngto  sairl  Elwood 
or  Elwood  and  Moreheud;  also  all  the 
cattle,  being  200  head,  more  or  less,  now 
on  Tootle's  pasture  near  Greenlcaf ;  also 
r>00  head  of  cattle  In  the  Indian  Territory 
In  the  vicinity  of  Arkansas  City  in  the  Mc- 
Cormick.  Brown  &  Co.  pasture;  said  three 
bunches  of  cnttle  to  aggregate  1,320  head ; 
also  2,200  head  of  sheei>  and  lambs,  to  be 
delivered  within  20  days  Irom  September 
V2.  1887,  on  section  23,  in  I^ogan  township, 
in  WusblDgton  Co. ;  also  100  bead  of 
horsM  to  be  delivered  on  section  19-4-4, 
Washington  Co.,  Ka.,  said  horses  to  be  of 
the  following  description:  1  Clydesdale 
stallion,  1  sorrel  etjilllon,  between  50  and 
60  brood  mares.  1  pair  of  broken  work 
mares,  20  colts,  part  Clyde,  balance  year- 
lings and  two-year-olds,  said  horses  hav- 
ing been  kept  on  said  Beetlou  heretofore. 
Also  said  Elwood  agrees  to  convey,  this 
Sept.  10,  1SS7,  or  Sept.  12, 1887,  or  cause  to 
be  conveyed,  to  said  Cluy,  Robinson  & 
Co.  the  following  real  state,  viz. :  W.%  &. 
N.  %  of  N.  E.  &  S.  W.  ^  of  N.  E.  %  and  N. 
W.  %  ol  S.  E.  Yt  sec.  19^-4.  480  acres, 

now  mortgaged  for  $,"1,000,  cum.  $  ; 

E.  %  sec.  32-1-2,  320  acres :  N.W.%  of  S. 
W.  k  28-1-2,  4U  acres;  N.  %  of  S.  E.  %  2U- 
1-2,  «0  acres ;  H.  W.  ^  of  S.  E.  %  2»-l-5,  40 
acres;  W.  %  &  H.  E.%  23-3-4,480  acres; 
this  lust  4S0  mortgaged  for  $3,700,  &  int. ; 
S.  E.  X,  2S-3-4,  (to  be  deeded  by  Sept.  17, 
1887,)  J60  acres,  mortgaged  for  $2,300,  & 
int.;  S.  )i  N.E.^&N.JjS.E.ii  23-4-4,  160 
acres,  mortgaged  for  $2,000,  &  int.;  N.  E. 
%  10-5-4,  160  acres,  morteaged  for  $2,000  & 
int. ;  N.  %  sec.  5-5-4,  320  acres,  mortgaged 
for  $4,700:  11  lots  and  1-acre  tract  In  the 
city  ol  Greenleaf,  mortgaged  for  $1,600; 
north  half  of  2  lots  on  comer  of  Commer- 
cial street,  in  Lavan's  add.,  to  Greenleaf. 
mortgaged  for  $1.000— immediate  poHses- 
sion  of  all  said  real  estate  to  be  given  Clay, 
Robinson  &  Co.  None  of  said  mor^ages 
or -any  Incumbrances  are  to  be  assumed 
by  said  Clay,  Roblnsoq  &  Co.  .  Also  said 
Elwood  heroby  sells  and  conveys  to  said 
Clay,  Robinson  Co.  all  the  feed  belonging 
to  him  on  the  above-described  land.  Also 
snid  Elwood  agrees  to  turn  said  cattle 
over  to  said  Clay,  Robinson  &  Co.  at  once, 
and  said  Elwood  further  agrees  to  pay  all 
claims  against  said  cattle  tor  losses  by 
reason  of  Texas,  splenic,  or  Spanish  fever 
having  been  communicated  by  aald  cattle, 
except  loRROs  Hustalned  by  Woodrum  & 
Royles,  or  in  the  Woodrum  &  Boylos  past- 
ure. The  suid  Geo.  S.  Elwood  further 
agrees  to  give  a  satisfactory  bond  in  the 
sum  of  $15,000.00,  to  he  approved  by  eald 
Clay,  Robinson  &  Co.,  or  their  attorney  or 
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agent,  that  be  will  dellTOr  ecdd  abeep  rfbd 
horsee,  above  mentioned,  at  tbe  time 
and  place  designated,  and  that  he  will  pay 
said  lGSBe»  sustained  on  account  of  tbe 
Texas,  splenic,  or  Spanish  fever,  as  above 
specified,  said  losses  to  be  paid  on  or  be- 
fore Dec.  1st,  1887.  Said  Clay.  Koblnsan 
&  Co.  agree,  when  said  bund  Is  given  and 
the  Bock  Hill  ranch  cattle  and  the  cat- 
tle in  Tootle  pasture  are  turned  over  to 
them,  to  deliver  to  said  Elwood  ¥16,000.00, 
In  tbe  notes  of  said  Elwood  &  Morehouse, 
or  Elwood,  Morehouse  &  Porter;  and, 
when  said  land  is  deUvereri,  said  Clay, 
Bobinsoa  &  Co.  agree  to  turn  over  to  said 
Elwood  f 15,000.00  mure  ol  said  notes; 
and,  when  said  Indian  Territory  cattle  are 
turned  over,  they  agree  to  turn  over  $10,- 
000.00  more  of  said  notes;  and,  when  said 
horses  and  sheep  are  turned  over,  then  the 
said  Clay,  Robinson  &  Co.  are  to  turn  over 
to  said  Elwood  all  notes  they  or  Clay  & 
Forrest  hold  against  him. orof  which  they 
or  either  of  them  are  payees  as  maker  or 
as  one  of  the  makers,  except  one  note  of 
fl.OOO.OO.  given  to  Clay  &  Forrest,  which 
Is  now  the  property  of  the  Cattle-Ilanch  & 
Land  Co.,  and  release  him  from  all  liabili- 
ty to  them  as  ludorser  or  guarantor  upon 
other  notes.  The  said  Etwuud  warrants 
the  title  to  all  ol  said  personal  property 
to  be  perfect,  except  Hens  for  expenses  of 
quarantine,  and  liens  for  damages  by  rea- 
son of  said  cattle  having  commnnciated 
Texas,  Spanish,  or  splenic  fever  above 
mentioned,  all  of  which  Hens  are  assumed  by 
Clay,  Robinson  &  Co.,  except  as  hereinbe- 
fore mentioned ;  and  said  Clay,  Robinson 
&  Co.  hereby  agrse  to  furnish  said  Elwuod, 
as  fast  as  he  may  pay  the  same  out,  the 
sum  of  $1,660,  to  be  applied  in  paying  tbe 
Hens  against  said  cattle  occasioned  by 
their  having  communicated  said  Texas, 
Spanish,  or  splenic  fever,  which  said  El- 
wood has  agreed  to  pay.  If  said  $1,650 
more  than  pay  said  losses  which  Elwood 
is  to  pay,  he  is  to  have  tbe  surplus,  but, 
It  said  $1,650  should  not  be  enough  to  pay 
said  losses,  he  Is  to  pay  the  balance,  said 
mon^  to  be  paid  to  Elwood  as  fast  as  he 
produces  satisactory  evidence  that  he  has 
paid  losses.  Said  Clay,  Robinson  &  Co.  al- 
so agree  to  deed  to  said  Elwood  E.  &  S. 
W.  %  sec.  31-2-2,  480  acres;  S.  W.^ 

sec.  0-3-2.  480  acres;  S.  E. %  sec.  7-3-2, 160 
acres ;  S.  E.  K  ol  sec.  8-3-2,160  acres;  N.  W. 
%  sec.  11-3-2.  160  acres,— subject  to  all 
mortgages,  incumbrances,  and  Ileus  on 
the  same,  none  of  which  are  to  be  paid  by 
said  Clay,  Robinson  &  Co.  Clay,  Robin- 
son &  Co.,  also  release  a  chattel  mortgage 
they  now  hold  on  about  300  head  of  hogs 
near  Haddam;  the  title  to  all  the  land 
which  is  to  be  deeded  by  Elwood,  either 
directly  or  through  others,  to  Clay,  Robin- 
son &  Co.  to  be  perfect,  except  the  Incum- 
brances mentioned  herein,  and  except  one 
80-acre  tract, for  which  said  Elwood  holds 
a  bond  for  a  deed  from  Alfred  Mitchell, 
which  bond  is  to  beasslgned  to  Clay,  Rob- 
inson &  Co.  Said  Elwood  reserves  the 
posts  and  wood  now  cut  on  tbe  480-ncre 
tract  in  town  2,  rangt«  1.  AH  theland  men- 
tioned herein  is  in  Wapblngton  county, 
Eanaaa.  Witness  our  hands,  this  10th 
day  of  September.  1887.  Georoe  S.  El- 
WOOD.  Clay,  Robinson  &  Co. " 


The  plaintiff  a'l^iced  that  tbeWasblng- 
ton  National  Bank  claimed  some  Interest 
in  the  controversy,  the  nature  of  which  Is 
not  fully  known.  He  further  states  that 
the  Elwood  cattle,  sold  to  Clay,  Robinson 
&  Co.,  were  in  the  possession  of  tbe  BberiCf 
ot  Washington  county,  by  order  ol  tbe 
live-stock  sanitary  commission,  and  be 
asks  for  a  personal  judgment  against 
Clay,  Robinson  &  Co.  and  George  S.  El- 
wood for  the  snm  of  $4,958;  and  that  the 
judgment  be  a  first  and  prior  lien  upon 
the  herd  of  cattle  sold  by  Elwood  to  Clay, 
Robinson  &  Co.  Clay,  Robinson  &  Co. 
answer— Firet.  By  a  general  denial.'  Sec- 
ond. That  the  plaintiff  Woodrum  negli- 
gently placed  blscattle  In  tbe  pasture  with 
those  affected  with  the  fever,  and  that 
anylos*  which  be  suffered  was  caused  by 
his  own  fault  and  negligence.  Third. 
That  the  contract  set  up  by  plaintiff 
was  made  with  Elwood  after  they  had 
loaned  a  large  amount  of  money  to  him, 
and  were  having  difficulty  with  him  with 
reference  to  the  collection  thereof;  that 
Elwood's  financial  affairs  were  In  such 
condition  that  they  were  In  great  danger 
of  losing  tbe  money  which  they  had 
loaned  to  him,  and,  nnder  these  circum- 
stances, the  contract  heretoforeset  up  was 
made  In  order  to  effect  a  settlement  of  tbe 
indebtedness  of  Elwood,  referred  to  In  the 
contract,  and  that  the  property  mentioned 
in  the  contract  was  received  In  payment 
of  this  indebtedness;  that  the  contract 
was  entire  and  Indivisible,  but  that  El- 
wood has  only  performed  in  part  that 
which  was  required  of  him,  and  has  not 
delivered  the  property  which  was  to  have 
been  turned  over  to  these  defendants,  and 
the  failure  to  deliver  the  cattle  is  set  forth 
as  a  d^ense  to  tbe  recovery  ot  a  i>er8onal 
judgment  by  Woodrum  against  them. 
Fourth.  That  Woodrum  is  indebted  to 
tbem  upon  a  promissory  note,  given  March 
4,  1887.  for  the  sum  of  $8,000,  on  which  note 
there Isstllldue the  defendants, from  Wood- 
rum, the  sum  of  $8,000,  with  interest  from 
July  11, 1S87,  at  10  per  cent,  per  annum. 
It  Is  further  stated  that  the  note  was  se- 
cured by  a  chattel  mortgage.  The  Wash- 
ington National  Bank  answered  that  it 
claimed  a  right  to  the  possession  and  con- 
trol over  tbe  damages  to  be  recovered  by 
Woodrum  from  Clay,  Robinson  &  Co.,  on 
the  ground  that  Woodrum  had  executed 
a  chattel  mortgage  to  them  on  a  part  of 
the  stock  and  cattle  set  forth  and  de- 
scribed as  damaged  by  tbe  Elwood  herd 
of  cattle;  that  there  wets  due  on  the  chat- 
tel mortgage  from  Woodrum  to  the  bank 
the  sum  ot  $5,400,  with  interest  thereon.  It 
is  further  alleged  that  tbe  security  of  the 
bank  upon  the  cattle  bo  mortgf^ed  was 
Impaired  by  the  death  and  sickness,  result- 
ing from  the  Texas  fever,  to  the  extent  of 
$2,954;  and  that  Woodrum,  who  had 
mortgaged  tlie  cattle.  Is  insolvent;  and 
that  tbe  bank  was  compelled  to  look  to 
the  security  upon  the  cattle  only  tor  the 
payment  of  Its  debt.  It  prayed  that  $2,- 
954  of  the  Judgment  which  Woodrum 
might  recover  from  Clay,  Robinson  &  Co. 
should  be  tamed  over  and  paid  to  tbe 
bank,  to  apply  on  the  indebtednew  due 
from  Woodrum  to  the  bank.  Elwood 
filed  a  general  denial>  and,  further  answer* 
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ing,  said  that  he  admitted  that  he  had 
driven  the  diseased  cattle  into  the  coun- 
try, but  denied  that  he  fencw  that  they 
werv  affected  with  the  fever.  He  also  ad- 
mitted entering  into  the  contract  with 
Clay,  Robinson  &  Co.,  and  alleged  that  he 
had  (ulfilled  his  part  uf  tbecontract,  except 
aa  to  tumingover  a  portion  ol  the  cattle 
mentioned,  and  that  he  was  prevented  from 
doing  that  by  the  refusal  of  Clay,  Robin- 
son &  Co.  to  accept  the  same.  El  wood 
further  answered  that  the  plaintiff  Wood- 
rum  knew  of  bis  contract  with  Cl^,  Rob- 
fDsoii  Jk  Co.,  and  agreed  to  look  to  them 
aloof  for  any  damages  which  hesustained, 
and  that  he  released  him  from  any  claim 
for  the  same.  A  trial  was  had  with  a 
Jury,  which  resulted  in  a  judgment  in  favor 
of  Woudrum,  and  against  Clay,  Boblnadn 
&  Co.,  in  the  sum  of  f 4,836.88:  and  It  was 
adjudged  that  the  Washington  National 
Bank  should  be  subrogated  to  the  rights 
of  Woodrum,  under  the  Judgment,  to  the 
extent  of  ¥2,359.10.  Clay,  Robinson  &  Co. 
allege  error  la  the  proceedings,  and  ask  a 
reversal  of  this  Judgment. 

A.  <S'.  Wilsoo,  forplaistlHslnerror.  Lowe 
&  Smith,  J.  W.  Rector,  and  Omar  Powell, 
for  defendants  In  error. 

Johnston,  J.,  (after  stating  tbe  facts  &8 
above.)  The  action  of  Woodrum  is  based 
on  the  contract  made  between  Ellwood 
and  Clay,  Robinson  &  Co.,  which  has  been 
set  out  at  length  In  the  statement  of  the 
case.  It  appears  that,  in  the  spring  of 
1^7,Elwooddrove  a  herd  of  southern  rat- 
tle into  Washington  county  which  had  been 
brought  fropithe  prohibited  district  south 
of  Kansas,  and  were  liable  to,  and  did, im- 
part to  native  cattle  a  disease  known  as 
Texas,  splenic,  or  Spanish  fever.  At  that 
time,  Woodrum  was  the  owner  of  a  herd 
of  native  steers,  and  was  keeping  thera  in 
Washington  county.  About  July  4, 1887, 
they  becamedlseased.and  it  is  stated  that 
167  of  them  sickened  and  died  from  the 
Texas  fever.  Clay,  Robinson  &  Co.  are  live- 
stock dealers,  with  head-quarters  In  Chi- 
cago and  Omaba,  who  furnished  money 
to  stock  growers  and  feeders  in  the  west, 
takins:  security  on  their  cattle.  It  being  a 
part  of  the  arrangeraentthatwhenthecat- 
tle  were  ready  for  the  market  they  should 
be  shipped  to,  and  sold  by.  Clay,  Robin- 
«on  &Co.,  whosecompensatlon  was  the  in- 
terest on  the  money  furnished,  and  the 
commission  obtained  for  selling  the  cat- 
tle. Prior  to  that  time,  they  had  fur- 
nished Woodrnm  quite  a  sum  of  money, 
and  In  1887  be  was  owing  them  abont  f  8,- 
000.  They  also  bad  similar  relations  with 
Elvvood,  wbo  was  indebted  to  them  in  a 
large  sum  of  money  at  the  same  time.  The 
herd  of  cattle  driven  into  the  state  by 
El  wood  In  1887  seems  to  have  communi- 
cated the  Texas  fever  to  several  herds  of 
cattle  In  that  section  of  the  state,  and  heavy 
claims  for  damages  were  made  i^alnst 
Elwood  (or  loss  and  damages  resulting 
from  that  cause.  It  Is  alleged  that  he  was 
flnanclally  embarrassed,  and  Clay,  Robin- 
son &  Co.,  to  protect  themselves,  as  they 
aver,  ent3red  into  the  contractabuve  men- 
tioned. This  contract,  as  .will  be  seen, 
provides  that  land  and  personal  property 
belonglsg  to  Elwood  should  be  conveyed 


and  sold  to  Clay,  Robinson  &  Co.,  In  rnn- 
slderation  of  which  certain  acts  wei'e  to 
be  done  by  them,  certain  payments  made, 
and  notes  surrendered,  and  certain  obli- 
gations assumed.  Among  other  things, 
and  as  a  part  of  the  consideration  fur  the 
sale  and  conveyance  of  the  property,  they 
were  to  assume  the  payment  of  the  claim 
and  lien  for  damages  to  the  Woodrum 
cattle  by  reason  of  the  fever  having  been 
communicated  to  them  by  the  Elwood  cat- 
tle. Woodrnm  claimed  that  he  sustained 
damages  on  account  of  the  Texas  fever  to 
the  extent  of  $4,958,  and  he  brought  this 
action  on  tliat  provision  of  the  contract 
wherein  Clay,  Koblnson  &  Co..  assumed 
the  payment  of  such  damages,  and  asked 
,a  [wrsonal  Judgment  against  them  for  that 
sum.  He  also  asked  tbat  It  mlgbc  be  de- 
clared a  lien  against  the  Elwood  herd  of 
cattle, but  thlsclaim  appears  to  have  been 
abandoned  on  the  trial,  and  only  a  per- 
sonal Judgment  was  sought  for  or  ob- 
tained. In  the  course  of  the  trial,  Clay, 
Robinson  &  Co.  offered  testimony  tending 
to  establish  th«  defense  which  they  set 
forth,  namely,  that  Elwood  bad  failed  to 
comply  with  the  terms  of  the  contract,  in 
tbat  he  was  required  to  deliver  1,820  bead 
of  cattle,  but  that  befell  short  of  what 
was  required  of  bim,  and  only  delivered 
1,10^  bead.  The  court  excluded  this,  and 
all  testlmany  tending  to  show  a  failure  of 
consideration,  or  a  non-compliance,  by 
Elwood,  with  the  provisions  of  the  con- 
tract on  his  part ;  and  this  is  one  of  the 
principal  objections  urged  by  plaintiffs  in 
error.  Tdls  ruling  was  prejudicially  er- 
roneous. The  defense  was  proper,  and 
properly  pleaded.  Woodrum  relied  on 
the  contract  alone,  and  whatever  right  he 
had  to  a  personal  Judgment  against  Clay, 
Robinson  &  Co.  was  derived  through  this 
contract,  to  which  be  was  not  a  party.  Un- 
less be  basreteased  Elwood,  be  has  a  right 
of  action  against  him  for  the  damages 
sustained,  and  It  was  competent  for  him 
to  bring  this  action  asralnst  Clay,  Robin- 
son &  Co. 

It  Is  well  settled  in  this  state  that 
where  one  person  agrees  with  another  to 
do  some  act  for  the  benefit  of  a  third  per- 
son, such  third  person,  though  not  a 
party  to  the  promise,  may  maintain  an 
action  against  the  first  party  for  a  breach 
of  the  agreement.  -  Manufaturing  Co.  v. 
Burrows,  40  Kan.  861,  19  Pac.  Rep.  809; 
Mumper  v.  Kelley,  43  Kan.  256,  23  Pac. 
Rep.  658.  The  thinl  party,  however,  who 
availshlmself  of  suchacontract,  and  claims 
under  its  provisions.  Is  subject  to  the  de- 
fens«i  arising  out  of  the  contract  between 
the  original  parties.  The  contract  in  this 
case,  as  we  construe  it,  is  executory,  and 
is  entire  and  indivisible.  Its  provisions 
appear  to  have  been  dependent  on  each 
other,  and  mutually  binding  on  each  of  the 
parties.  Elwood  agreed  toconveynuraer- 
ous  tracts  of  land,  and  to  sell  and  turn 
over  horses,  cattle,  and  sheep,  and,  in 
consideration  of  which,  Qay,  Robinson 
&  Co.  agreed  to  assume  and  pay  certain 
liens  and  obligations  against  Elwood, 
furnish  a  certain  sum  of  money  for  pay- 
ment of  otherclaims,  deliver  certain  prom- 
issory notes  of  Elwood  and  others,  release 
a  lien  wblcb  they  bad  on  a  bunch  of  bogs, 
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and  were  to  anew  Elwood  to  retain  cer- 
tain posts  and  wood  on  tlu.-  land  which 
he  agreed  to  convey.  There  were  Jncum- 
brauces  and  lienH  on  a  great  deal  of  the 
real  and  personal  property  mentioned, 
Bome  of  which  were  assumed  byClay,  Bob- 
Inson  A  Co.,  and  others  which  they  did 
not  asaume,  but  expressly  stipulated  that 
they  should  besatisfled  and  diBcharged  by 
Elwood.  It  is  true  that  certain  acts 
were  to  be  performed  at  certnln  times, 
when  the  other  party  was  required  to  do 
certain  things  on  hia  part,  but  no  one  of 
these proviuionHuppenrs  to  bedistinct  and 
ilndepeodeut  of  the  others.  It  appears  to 
OS  to  have  been  intended  as  a  complete 
settlement  between  the  parties,  and  we 
cannot  say  tbat  Clay,  Robinson  &  Co., 
would  have  purchased  any  part  of  the 
fitoclc,  and  aHsunied  the  obligations  whieli 
they  did,  unless  all  were  delivered,  as 
promised,  or  that  the  parties  underetood 
that  the  delivery  of  certain  notes,  or  the 
doine  of  certain  things,  was  to  be  full  com- 
pensation fop  any  part  of  the  cattle  which 
was  the  subject  of  the  contract.  While 
certnln  notes  were  to  besurrendered  wlien 
certain  property  was  to  be  delivered,  it 
cnniiot  be  said  that  each  '  constitutes  a 
distinct  and  severable  item  which  is  In- 
dept'ndont  o(  the  other  conditions  of  the 
contract.  The  Hens  or  damages  asaamed 
by  Clay,  Robinson  &  Co.  cannot  be  appor* 
tioned  to  any  particular  part  of  the  cat- 
tle Uirreed  to  bedellvered.  EIw4)od  agreed 
to  sell  and  turn  over  1,320  head  of  cattle, 
wliei-eas  it  is  claimed  that215of  that  num- 
ber were  never  delivered.  Would  Clay, 
[toblnson  &  Co.  ha \'e  assumed  an  obliga- 
tion to  the  extent  of  :^4,95S,  upon  a  prom- 
ise to  deliver  a  part  of  the  1,320  head? 
Would  they  be  liable  on  this  provision  of 
the  contract  If  none  of  the  pro[ierty  had 
been  conveyed  or  delivered?  Woodrum  is 
claiming  tlie  benefit  of  a  promise  made  to 
Elwood,  which  was  basecl  on  conditions 
to  be  performed  by  Elwood,  and  how  can 
he  recover  unless  those  conditions  have 
been  performed  ?  He  la  In  no  better  posi- 
tion to  enforce  the  contract,  derived 
tliroujrh  the  promise  to  Elwood,  than 
Elwoud  liiinspir  would  be.  In  Benedict  v. 
Hunt,  32  lowa,  27,  an  action  was  brought 
by  a  niortgag(H)  airainst  a  pui-cliaser  of 
mortgaged  pmmisee  who  had  assumed 
the  payment  of  the  mortgage,  and  it  was 
held  that  It  was  a  good  defense  that  the 
grantor  of  the  defendant  had  no  title  to 
the  property,  and  that  the  consideration 
wholly  failec'i,  and  it  is  also  stated  that 
the  party  fur  whose  benefit  the  promise  Is 
madi!  cnnnot:,claiiu  to  occupy  any  bettor 
poF^itlon  tlLan  the  party  wlio  made  the 
contract.  The  New  York  court  o(  ap- 
pealH,  in  a  cose  whei*e  a  party  for  whose 
benefit  u  promise  was  made  was  seeking 
to  enforce  It  nf^nlnst  the  promisor,  held 
that  a  faifui-e  of  consideration  wus  a  good 
defense,  and  stated  that  "there  is  no  jus- 
tice in  holding  that  an  action  on  such  a 
promise  is  not  subject  to  the  e(|nities  be- 
tween the  original  parties  springing  out 
of  the  transaction  or  contract  between 
them.  It  may  be  true  that  the  promise 
cannot  he  released  or  discharged  by  the 
pcotniwee,  after  the  rights  of  the  party  for 
wbobe  bcuelit  it  la  aoid  to  have  been  made 


have  attached,  but  It  would  be  eontraiy 

to  justice  and  good  sense  to  hold  that  one 
who  comes  in  by  what  Judge  Allen,  in 
Vrooman  v.  Turner,  [69  N.  Y.  280,]  calls 
'the  privity  of  substitution,'  should  ac< 

?uire  a  better  right  against  the  promisor 
ban  thepromiselB  himself  had."  Dunning 
V.  T^nvitt,  85  N.  T.  80.  See,- also,  Flagg  v. 
Munger,  9  N.  Y.  483.  We  do  not  decide 
that  the  testimony  which  was  rejected 
was  sufticlent  to  show  a  failure  of  consid- 
eration, but  simply  that  such  failure  Is  a 
proper  defense  in  the  action,  and  tliat  the 
testimony  offered  was  competent  and  ma- 
terial to  establish  that  defense,  and  should 
have  been  received. 

Another  point  only  of  those  presented 
re<|ulres  attention.  Clay,  Robinson  &  ^n. 
alleged  that  Woodrum  was  Indebted  to 
them  in  the  sum  of  f  8,000  upon  a  promis- 
sory note,  executed  March  4,  1SS7,  and 
which  has  been  heretofore  mentioned ;  and 
they  ask  that  the  same  ahould  be  set  oO 
agalnat  any  claim  tor  a  personal  Jndg* 
ment  that  might  be  made  against  them 
under  their  contract.  Thecourt  found  that 
there  was  due  to  tbera  from  Woodrum 
upon  this  note  on  September  10,  1887, 
which  was  the  date  of  the  contract  be- 
tween Clay,  Uobinson  &  Co.,  and  Elwood, 
the  sum  of  $7,923.26,  no  part  of  which  has 
been  paid,  and,  with  accrued  Interest 
thereon,  there  was  due  at  the  time  of  the 
trial  the  sum  of  $8,535,  which  draws  in- 
terest at  the  rate  of  lOper  cent.  We  think 
the  note  and  claim  thereon  was  a  proper 
subject  of  set-off  In  tills  proceeding,  as  it 
was  tried.  Only  a  personal  Judgment  was 
rendered  in  the  action.  Woodrum  sought 
a  recovery  under  the  contraetof  Clay,  Rob- 
inson &  Co.  When  the  contract  was 
made,  he  was  Indebted  to  them  in  a 
greater  amount  than  was  fonnd  to  be  due 
from  thorn  under  their  contract.  They 
have  tuntracted  with  reference  to  this  in- 
debtedness, and  assumed  the  obligation 
to  Woodrum  in  the  expectation  that  what- 
ever their  liability  under  the  contract 
mtgh  t  be.  It  would  be  set  oft  afcainst  hla  In- 
debtedness to  them.  There  were  cross- 
dcmonds  between  the  parties  which  In  eq- 
uity, and  under  the  statute,  should  be  set 
off  against  each  other,  and  neither  party 
can  deprive  the  other  of  thebeneflts  thereof 
by  assignment,  "but  the  two  demands 
shall  be  deemed  to  be  compensated  so  far 
as  they  equal  each  other."  Civil  Code,  | 
100.  See.  also,  sections  27.  OS;  Sponen- 
bargerv.  Lemert,  28  Kan.  55;  Gardner  v. 
Itlyher,  35  Kan. 93, 10  Pac.  Rep.  584;  Ktory, 
Eq.  Jur.  c.  3S.  We  have  treated  the  case 
as  the  parties  thereto  appear  to  have 
treated  it,  as  an  action  upon  contract  for 
the  recovery  of  money,  In  which  only  a 
personal  judgment  agalnstClay,  Robinson 
&  Co.  was  given.  We  determine  nothing 
as  to  what  the  rights  of  the  parties  may 
be  under  the  liens  mentioned  in  the  plead- 
ings. 

The  plaintiffs  in  error  insist  that  the 
Washington  National  Bank  should  have 
been  dismissed  from  the  case;  but  we 
think  that,  under  the  pleadings. they  were 
entitled  to  be  heard,  and  have  their  rights 
determined.  Their  rights,  however,  de- 
pend on  the  course  of  the  next  trial,  the 
i-elief  sought,  and  the  tcBtimouf  Uieo 
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offered;  and,  livnce,  we  retrain  from  ex- 
pressing any  opinion  as  to  their  rlRhts  un- 
der the  evidence  plven  at  the  last  trial. 
The  errors  mentioned  will  require  a  re- 
versal of  the  judgment,  and  u  new  trial, 
audit  1b  therefore  nnnecesHary  to  notice 
the  objeiitions  with  referenee  to  the  Jury, 
and  the  Undines  which  they  returned. 
The  judKment  will  be  reversed  and  a  new 
trial  granted.   All  the  Justices  concurring. 


(4S  Kan.  264)  

Wichita  &  C.  Ey.  Co.  v.  Smith. 
(Supreme  CvUTt  t^f  Kansas.  Jan.  10,  1801.) 
XUiLROAD  IN  Street— OBSTMUcTios—DAMAOes 
TO  Abcttiko  Owner. 

1.  An  abutting  lot^wncr  cannot  recover  dam- 
ages  by  reason  ot  the  location  of  a  railroad,  duly 
authorized  by  the  city  council,  along  one  of  the 
regularly  laid  out  streets  of  a  city,  uuleas  there 
has  been  a  practiual  obstruction  of  the  street  in 
front  of  his  premises,  and  he  is  virtually  de- 
prived of  occ-ess  to  his  property.  Railway  Co. 
V.  Cuykendall,  4S  Kan.  S8i,  31  Fac.  Bep.  1051, 
followed. 

2.  The  failure  alone  of  a  railroad  company  to 
properly  ballast  its  road-bed,  where  sufBcient 
space  ia  left  in  the  street  for  ordinary  vehicles 
anil  teams  to  pass  in  ^nt  of  abutting  property, 
will  not  authorize  a  recovery  for  damaf^  al- 
leged to  have  been  sustained  for  the  destruction 
of  one's  right  of  ingress  and  egress,  where  there 
is  no  evidence  to  show  the  terms  and  conditions 
upon  wh'uh  the  privily  to  build  such  railroad 
was  conferred  by  the  city  authorizing  tbe  same. 

(Sylliibm  by  Green,  C.) 

CoramiBsioners'  decision.  EiTor  from 
flletrict  court.  Reno  county;  Houk, 
JudKe. 

J.  H.  Richards  aod  C.  £.  Benton,  for 
plaintiff  in  error.  F.  L.  Martin,tor  de- 
fendant In  error. 

Gbekn.  C.  This  action  was  commenced 
by  C.  J.  Smith,  in  the"  district  court  of  lie- 
no  C4)unty,  to  recover  damsgen  for  the  al- 
leged Illegal,  unlawful,  and  wrongful  de- 
struction of  hiH  right  of  Ingress  and  ^cress 
to  and  from  his  premises,  upon  a  legally 
laid  out  street  In  the  city  of  Hutcliinson. 
The  plaintiff  below  alleged  that  he  was 
the  owner  ut  lota  55  and  57,  avenue  Q 
east,  in  Handy's  addition  to  said  city; 
that  prior  to  the  16th  day  of  September, 
\Hma,  he  had  erected  a  houseupon  said  lots, 
and  was  at  said  date  using  and  had  since 
used  the  same  as  a  residence;  that  the 
only  outlet  and  inlet  he  had  to  said  prop- 
erty was  from  said  avenue;  that  the  rail- 
way comjmny,  on  or  about  the  16th  day 
ot  September,  1886,  illegally,  wrongfully, 
and  improperly  obstructed  said  avenue  by 
eretrtlng  its  track  andswltclies  much  high- 
er than  the  grade,  and  had  kept  Its  tiack 
and  switches  in  such  a  condition  as  to  <>b- 
struct  the  avenue  and  deprive  the  plain- 
tiff of  the  use  and  benefit  of  the  same  as  a 
mean's  of  ingress  to  and  egrcKS  from  his 
dwelling,  and  had  further  obstructed  the 
avenue  by  improperly  leaving  large  piles 
of  ties  and  other  building  material  In 
front  of  plaintiff's  residence,  and  permit- 
ting large  nnmbers  of  cars  to  stand  upon 
the  said  track  on  said  avenue.  The  rail- 
road company  answered  that  It  was  au- 
thorized to  build  Its  riillroad  along  said 
avenue  by  an  ordinance  of  the  city  of 
Hutchinson,  and  that  its  line  of  road  was 


constructed  In  conformity  with  the  tenns 
and  conditions  of  such  authority;  that 
,the  track  of  the  railroad  company  was 
located  50  feet  from  the  residence  of  the 
plaintiff. 

The  jury  retomed  a  verdict  tor  the  plain- 
tiff, for  ?225.  With  the  verdict,  the  Jury 
returned  the  following  Interrogatories  and 
answers:  "  (2)  When  the  deiendnnt  locat- 
ed Its  road  and  built  its  track  on  avenue 
G,  was  the  grade  of  said  avenue  estab- 
lished adjacent, to  and  abutting  upon  the 
plaintiff's  property  in  question?  Answer. 
No.  »  *  •  (4)  State  what  is  the  ap- 
proximate height  of  the  embankment  on 
said  avenue  G  in  front  of  plaintiff's  prop- 
erty. A.  A  cut  of  fifteen  inches.  (5)  Did 
the  defendant  make  any  ditches  in  said 
avenue  G  in  front  of  plaintifi's  property, 
or  any  part  thereof  ?  A.  No.  *•*(") 
What  Is  the  width  of  avenue  G  in  front 
ot  plaintiff's  property,  or  any  part  there- 
of? A.  ISOfeet.  (8)  Where  on  avenue  G, 
in  front  of  plaintifi's  property,  is  the  main 
line  of  the  defendant's  road  located?  A. 
aO  feet  to  center  ot  trnck.  (9)  Where  on 
avenue  G,  abutting  upon  plaintiff's  prop- 
erty, Is  any  side  track  or  switch  located, 
and  liuw  many  side  tracks  and  switches. 
H  any,  are  located  at  that  point?  A.  One 
switch  north  of  main  line.  (10)  What  is 
the  distance  at  the  nearest  point  between 
plaintiff's  property  and  anyswitch  or  side 
track  of  defendant?  A.  44  feet  to  center 
of  said  track.  (11)  What  is  the  neareHt 
distance  between  platntin's  property  on 
said  avnnne  G  and  the  defendant's  main 
line?  A.  About  27  teet.  (12)  Is  there 
room  for  an  ordinary  vehicle  and  team  to 
be  driven  on  avenue  G  between  the  near- 
est track  and  plaintiff's  property?  A. 
Yes.  •  •  •  (14)  la  there  room  for  ordi- 
nary vehicles  to  turn  around  in  said 
space?  A.  No.  (15)  What  is  the  average 
distance  between  the  north  line  ot  plain- 
tiff's property  and  the  nearest  track  of 
the  defendant?  A.  About  27  teet.  •  *  • 
(17)  If,  in  estimating  damages,  you  take 
Into  consideration  the  standing  of  cars 
or  of  coaches  on  avenue  G,  state  whether 
the  said  standing  ot  cars  or  coaches  was 
in  the  said  avenue  G  adjacent  to  or  abut- 
ting upon  the  property  of  the  plaintiff  In 
question.  A.  We  do  not.  (18)  Does  the 
testimony  introduced  show  that  defend- 
ant's cars  were  permitted  to  stand  upon 
said  avenue  G,  adjacent  to  plaintiff's  prop- 
erty, if  at  all,  only  for  temporary  time 
and  temporary  purposes?  A.  Yes.  (19) 
If  you  answer  the  last  question  In  the 
negative,  state  whether  cars  were  permit- 
ted to  stand  at  anch  place  more  than  is 
usual,  customary,  or  incidental  to  the 
necessities  of  railroad  business.  A.  They 
were  not.  (20)  Were  the  cars  and  coaches 
complainefi  of  at  all  times  the  same  cars 
and  coaches,  or  did  they  consist  of  differ- 
ent cars  ai7d  coaches,  which  came  and 
went  iu  the  r^nlar  course  i>f  traffic  busi- 
ness? A.  Different  cars.  (21)  What  was 
the  market  value  of  plaintiff's  property 
immediately  bpfore  defendant's  road  was 
located  and  its  tracks  constructed  In  said 
avenue  G  Immediately  abutting  thereon? 
A.  One  thoiisaiid  dollars.  (22)  What  was 
a  fair  market  viiliu'  of  plalntifT's  property 
inimmedlately  after  defendant's  road  was 
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located  and  Its  tracks  constracted  in  said 
avenue  Q  abutting  thereon?  A.  Seven 
hundred  and  aeventy-flve  dollars.  •  »  • 
(24)  In  estlmatlnK  damage  done  to  plain-' 
tiff's  property,  .what  do  you  tate  into 
consideration?  A.  By  taking  market  value 
immediately  before  and  alter  construct- 
ing said  road.  •  •  "  (27)  II  thpplatntm 
has  sustained  damage,  by  reason  of  the 
construction  of  defendant's  tracks,  did  the 
damage  occur  by  reason  of  the  plaintiff 
not  being  able  to  use  th^  said  avenue  O 
for  the  porpose  it  had  been  used  piior  to 
the  coiistruetlon  of  the  said  tracks?  A. 
Yes.  •  •  •  (34)  What,  If  any,  obstruc- 
tion to  the  passage  of  vehicles  and  teams 
1b  there  in  that  pnrt  of  the  said  avenue 
(i  between  the  plainttlf's  property  and  the 
mainline  of  defendant's  road?  A.  None. 

(85)  Wha^t,  If  any.  obstruction  to  the  pas- 
sage of  vehicles  and  teams  Is  there  in  that 
part  of  the  said  avenue  0  south  of  the 
main  line  of  the  defendant's  road,  between 
Maple  street,  on  the  east,  and  Poplar 
street,  on  the  west?  A.  None  at  present. 

(86)  -  Is  plaintiff  prevented  by  any  act 
proved  to  have  been  committed  by  the  de- 
fendant from  having  access  to  bis  said 
property  at  any  point  on  said  avenue  Q- 
abutting  thereon?  A.  Yes.  (87)  If  you 
answer  the  last  interrogatory  in  the  at- 
flrmatlve,  state  what  It  is.  A.  By  not 
havlngthe  roadproperlyballasted.  •  •  • 
(48)  Can  the  plaintiff  use  the  said  avenue 
G  adjacent  to  and  abutting  upon  bis  said 
property  in  passing  and  repassing  to  and 
from  the  same,  either  to  Poplar  street,  on 
the  west,  or  Maple  street,  on  the  east?  A. 
Yes.  (44)  Has  the  defendant,  with  its 
tracks  and  cars,  permanently  obstructed 
plaintiff's  means  of  Ingress  to  and  egress 
from  his  said  lots?  A.  Yes;  to  a  certain 
extent.  «  -*  *  (46)  In  estimating  plain- 
tiff's damage,  do  you  take  into  cunsidera- 
tion  the  general  inconvenience  and  annoy- 
ance incident  to  the  operation  of  defend- 
ant's railway  so  near  plaintiff's  said  prop- 
erty? A.  No.  (47)  Is  plaintiff  prevented 
from  traveling  upon  said  avenue  O,  and 
using  the  same  as  a  public  thoroutrhfare, 
by  reason  of  the  locating  and  constructing 
of  defendant's  tracks  therein?   A.  Yes." 

It  is  claimed  by  the  plaintiff  In  error 
that,  to  Justify  a  recovery  In  this  case  for 
damages  by  the  abutting  lot-owner,  there 
must  be  such  an  obstruction  of  the  street 
In  front  of  the  lots  owned  by  the  defend- 
ant in  error  that  he  Is  practically  denied 
ingress  to  and  egress  from  bis  premises; 
that  the  findings  show  quite  conclusively 
tliat  the  plaintiff  below  was  not  deprived 
of  such  right ;  that,  notwithstanding  the 
construction  of  the  railroad  track  In  the 
street,  he  still  has  27  feet  of  such  street  In 
front  of  his  place,  free  from  obstruction; 
that  there  la  room  for  ordinary  vehicles 
and  teams  to  pass  between  the  railroad 
track  and  his  property,  and  that  he  cnn 
still  nse  avenue  G,  adjacent  to  and  abut- 
ting upon  his  property,  in  passing  to  and 
from  the  same,  either  to  Poplar  street, 
on  the  west,  or  Maplo  street,  on  the  east ; 
and,  hence,  this  case  comes  within  the 
ruleol  non-liability  of  railroad  companies, 
for  constructing  their  lines  along  public 
streets,  to  abutting  lot-owners  for  dam- 
ages. 


On  the  other  hand,  the  defendant  In  er- 
ror contends  that,  ir  the  railroad  company 
had  lawfDlly  constmcted  Its  track,  and 
legally  operated  its  trains,  It  might  be 
within  the  rule  of  non-lIabillty  heretofore 
adopted  by  this  court,  but  that  the  de- 
fendant below  constructed  Its  line  of  road 
along  the  street  In  question  in  an  IllegaU 
improper,  and  wrongful  manner,  and  be* 
cause  of  the  manner  of  the  construction 
and  operation  of  the  road,  he  was  entitled 
1o  recover;  that,  as  an  abutting  lot-oWu- 
er,  he  has  the  right  to  every  part  of  the 
street,  and  for  the  reason  that  the  road 
was  so  constructed  that  he  was  deprived 
of  the  use  of  a  portion  of  the  avenue,  be 
was  thereby  damaged. 

The  question  of  damages  to  abutting 
lot-owners,  by  reason  of  the  location  of 
railway  tracks  In  streets  and  avenues, 
has  been  settled  by  this  court,  and  the  rule 
is  that,  "to  entitle  a  person  owning  lots 
abutting  on  a  city  street,  along  which  a 
railroad  company  haa  countrncted  and  is 
operating  its  line,  by  authority  of  the  city 
council,  to  recoverdamages,  there  must  be 
such  a  practical  obstrqctlon  of  the  street 
in  front  of  the  lots  that  the  owner  is  de- 
nied Ingress  to  and  egress  from  them.* 
Railway  Co.  v.  Cuykendall,  42  Kan.  21 
Pac.  Rep.  1051.  In  that  case,  the  court 
said:  "But  where  the  location  of  the 
track  Is  such  that  space  enough  is  left  in 
the  street  In  front  of  the  lots  of  the  abut- 
ting owner,  so  that  he  can  pass  between 
the  sidewalk  and  track,  and  the  railroad 
Is  operated  In  a  legal  and  proper  manner, 
the  lot-owner  cannot  recover  because  tbe 
space  within  which  he  has  heretofore 
passed  from  and  to  big  lots  is  restricted." 
Railroad  Co.  v.  Garslde.lU  Kan.  552;  Rail- 
roHd  Co.  V.  Twine,  23  Kan.  5S5;  Heller  v. 
Railroad  Co.,  2B  Kan.  6%;  Railroad  Co. 
V.  Hicks,  80  Kan.  388,  1  Pac.  Rep.  396: 
Railroad  Co.  v.  Andrews,  SO  Kan.  590.  2 
Pac.  Rep.  677;  Ballroad  Co.  v.  Larson,  40 
Kan .  301, 19  Pac.  Rep;  661 .  From  the  special 
Qudlngs.it  appears  that  the  plaintiff  l>e- 
low  had  27  feet  of  the  street  in  front  of  his 
lots  unobstructed,  so  that  it  cannot  be  said 
that  he  is  deprived  of  the  right  of  ingreas 
and  egress,  but  that  the  use  of  the  full 
width  of  the  street  in  front  of  his  premises 
has  been  restricted,  and  for  this  alone.  nn> 
der  the  previous  decisions  of  this  court, 
there  can  be  no  recovery. 

This  brings  us  to  the  question  of  the 
right  of  the  plaintllf  to  recover  for  tbe  im- 
proper constructloii  of  the  road.  The  spe- 
cial finding  of  the  Jury  npon  this  branch  of 
the  case  Is  to  the  effect  that  tbe  plaintiff 
was  depriverl  of  free  access  to  his  premises, 
because  the  railroad  track  was  not  prop- 
erly ballasted.  The  complaint  is  made 
that  the  ties  were  laid  upon  the  street, 
aud  no  provision  made  for  vehicles  to 
cross  over  tbe  railroad  track  on  that  part 
of  the  street  In  front  of  plaintiff's  lots. 
Did  the  failure  of  the  railroad  company  to 
properly  ballast  its  track  deprive  the 
plaintiff  of  his  right  of  ingress  and  egress? 
The  Jury  found  that  there  was  no  ob- 
struction to  the  passage  of  vehicles  and 
teams  In  that  portion  of  the  avenue  south 
of  the  main  line  of  the  defendant's  rail- 
road, between  Maple  street,  on  the  east, 
and  Poplar  street,  on  the  west,  so  the 
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{ilalntiOhad  the  nnobHtracted  use  of  27 
eet  of  the  street.  There  in  no  question 
but  the  ctty  ot  Hutchinson  authorized  the 
construction  of  the  railroad  on  this  par- 
ticular street,  and,  while  the  ordinance 
coDfenlnR  this  aathorlty  is  not  before  us 
In  the  record,  we  most  assume  that  the 
terms  and  conditions  Imposed  by  Its  pro- 
visions were  compiled  with.  There  is  no 
evidence  to  show  that  the  railroad  was 
not  constructed  In  accordance  with  tbo 
ordinance.  Now,  can  It  be  said  thattbe 
plalntifl's  property  was  damaged,  or  any 
right  to  Its  proper  use  affected  by  the  fail- 
ure of  the  railroad  company  to  property 
ballast  its  road-bed?  That  seems  to  tw  the 
only  finding  ot  the  Jury,  with  r^erenceto 
the  constructing  of  the  railroad,  of  which 
plaintiff  below  can  complain.  Can  It  be 
said  tbat  The  failure,  upon  the  part  ot  the 
railroad  company,  to  properly  ballast  Its 
road-bed,  is  such  a  wronglul  and  unlaw- 
ful construction  as  would  give  the  plalo- 
tifr  below  the  right  to  recover  damages  for 
depriving  him  of  his  right  ot  access  to  his 
property  ?  Text- writers  and  courts  make 
a  distinction  between  the  right  of  the  pub- 
lic to  puss  and  repass  along  a  highway, 
and  the  right  ot  the  owner  ot  road-aide  or 
abutting  property  to  have  access  to  the 
same.  If  the  claim  of  the  plaintiff  is  to  be 
anstalnedt  it  most  be  baaed  upon  the 
ground  that  a  private  right  has  tieen  Inter- 
fered' with.— thatis,  the  rlglit  to  pass  from 
his  premises  to  the  street,  or  from  the 
street  back  again ;  and  this  is  quite  differ- 
ent from  the  public  right  of  using  the 
street.  This  court  has  said.  In  the  case 
ot  Railway  Co.  v.  Cuykendall.  supra:  "So 
tbat  If  the  location  and  coostmction  of  a 
line  of  railroad  are  anthoriied  by  the  city 
council,  and  Its  location  Id  the  street  Is 
such  as  to  give  the  lot-owner  Ingress  to 
and  egress  from  his  lots,  such  use  of  the 
street  by  the  ra  Iroad  company  does  not 
interfere  with  the  use  ot  the  lot-owner, 
and  consequently  he  cannot  recover  tor 
those  remote  and  Indirect  IneonvenicDces 
arising  from  smoke,  noise,  offensive  vapors, 
sparks,  flres,  shaking  of  the  ground,  and 
other  anuoyances."  As  stated,  the  ordi- 
nance authorizing  the  construction  of  the 
railroad  is  not  before  as,  and  we  cannot 
say  whether  there  was  such  a  departure, 
by  the  railroad  company,  from  the  terms 
and  conditions  ot  the  ordinance  authoris- 
ing thelocation,  as  would  entitle  the  plain- 
tiff to  recover.  It  does  not  appear  to  us 
that  the  failure  to  ballast  the  road-bed  In 
front  of  the  plaintiff's  lots  interfered  with 
his  right  of  access  to  his  property  from 
and  to  the  street;  and  a  Judgment  based 
npon  such  a  finding  alone  is  erroneous. 
We  recommend  that  the  Judgment  of  the 
district  court  tie  reversed,  and  Judgment 
entered  upon  the  special  llndingsof  factfor 
the  raUway  company. 

Pbr  ComAU.  It  is  so  ordered;  all  the 
Justices  concnrring. 

(IS  Ku.  62)   

STANDA.BD  IMP.  GO.  V.  SCBULTZ  et  al. 

{Supreme  Court  of  Kansas.    Dec,  6,  1890.) 

PKIDPULSHT  CONVETAHCES  —  CbaKOE  OF  P08SB8- 

siON— Chattbl  Moktoaobs. 
When  netthw  by  the  terms  of  a  chattel, 
mortgage,  nor  a  contemporaneous  oral  agreemeat 
T.25P.no.9— 10 


between  tJie  mortgagors  and  mortgagees  of  a  stock 
of  hardware  goods,  a  power  of  sale  or  of  daily 
sales  is  giveu  to  the  mortgagors,  bat  the  mort- 
gagors, with  the  knowledge  and  acqniescence  of 
the  mortgaiTees,  had  the  same  control  over  the 
stock  of  goods  that  they  exerois^sd  before  the 
execution  of  the  chattel  mortgage,  made  daily 
sales,  and  applied  the  proceeds  at  their  discre- 
tion,'such  It  mortgage  is,  aa  a  matter  of  law, 
fraudulent  as  to  tbe  creditors  of  the  mortgagors. 
Valbntine,  J.,  dissenting 
(SyllcUnu  by  Simpson,  C. ) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Saline  county;  8.  O.  Hinds, 
Judge. 

Qaryer  &  Bond,  for  plaintiff  in  error. 
LorittjA  SturiaaB,  for  defendant  In  error. 

Simpson,  C.  Tbe  Standard  Implement 
Company  commenced  an  action  in  ttie  dis- 
trict court  of  Saline  county  against  the 
firm  of  T.  C.  KItter  &  Co.,  and  attached 
thelrstock  of  hardware.  Schultz  &  Ilosea, 
who  claimed  to  have  a  chattel  mortgage 
on  their  stock.  Interpleaded,  and  claimed 
tbat  their  chattel  mortgage  wets  a  first 
lien.  A  trial  was  had  on  the  Interplea, 
and  tbe  court  made  the  following  findings 
of  fact  and  law: 

"findings  of  fact. 

"(1)  On  January  {J,  18S7,  and  tor  several 
months  prior  thereto,  the  defendants  T. 
C.  Bitter  and  his  wife,  P.  J.  Ritter,  wer« 
engaged  In  the  hardware  business  in  tiie 
name  of  T.  C.  Ritter  &  Co.,  In  the  city  of 
Salina,  Kau. 

"(2)  On  said  January  3. 1887,  T.  C.  Rit- 
ter &Co.,  being  IndebtPd  to  Scbultc  &  Hoeea 
in  the  sum  of  f688.37.  executed  to  tliem 

three  notes  for  $  each,  due  in  sixty, 

uinety.and  one  hundred  and  twenty  days, 
respectively,  and  to  secure  the  same  gave 
a  chattel  mortgage  on  their  stock  othard- 
ware  and  tbe  store  fixtures.  The  mort- 
gage provided  for  possession  of  the  mort- 
gaged property  by  the  mortgagors  until 
default  In  payment  or  until  the  mortga- 
gees deemed  themselves  Insecure.  There 
was  no  special  agreement  by  the  mortga- 
gors and  mortgagees'  as  to  selling  tJie 

groperty.  The  mortgagees,  Schultr  & 
[osea,  resided  at  St.  Joseph,  Mo.,  and 
were  represented  by  Smith  George,  of  Sa- 
lina, Kan.,  who  had  the  claim  against  T. 
C.  Ritter  Co.  for  collection,  and  who  at- 
tended to  the  taking  ot  said  notes  and 
mortgage.  George  retained  tbe  notes  for 
collection,  imd  continued  to  represent 
Schulta  &  Hosea  in  the  matter  of  this  claim 
continuously  np  to  the  time  of  plain- 
tiff's attachment.  The  mortgage  was 
filed  in  the  office  of  the  register  of  deeds  of 
Saline  county,  Kan.,  on  January  4.  1887. 

"<»)  In  the  month  of  February.  1887.  T. 
0.  Ritter  &  -Co.  removed  from  their  then 
bncdness  location  into  a  room  in  another 
block  of  the  town,  taking  with  them  their 
goods  and  the  store  fixtures. 

"  (4)  Tbe  business,  after  the  giving  of  the 
mortgage,  was  carried  on  the  same  as  be- 
fore, and  goods  were  sold  iu  the  usual 
manner  and  other  goods  purchased  from 
time  to  time  and  put  into  tlie  stock.  No 
separation  was  made  of  tbe  new  goodn 
from  those  on  hand  when  the  mortgage 
was  given,  and  no  account  kept  ehowlnfi 
the  proceeds  of  sales  of  either  clasH  ol 
goods.  The  proceeds  of  sales  were  useil 
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by  Bitter  &  Co.  as  they  saw  fit  for  the 
payment  of  general  expenses  and  debts,  and 
n-fthout  special  regard  to  this  mortEage 
debt. 

"(5)  Smith  Georgewas  Id  the  store  oIT. 
C.  Hitter  &  Co.  occashmally  from  and  alter 
January  8, 1887,knew  the  manner  In  which 
the  business  was  being  conducted,  and 
never  made  any  objection  thereto.  Rltter 
&  Co.  were  notaekedto  apply  the  proceeds 
of  sales  of  the  mortgaffed  goods  on  this 
debt,  nor  to  keep  any  account  thereof. 

"(6)  Rltter  &  Co.  paid  to  Smith  George 
on  said  notes  the  following  sums:  On 
March  &.18S7,  «50:  on  Match  Itt,  1887.9120; 
on  May  12, 1887,  t60;  on  May  25,1887,  »113.- 
90;  on  June  25,  1887.  $100,— leaving  a  bal- 
ance of  $C6,  and  interest,  due  on  the  last 
note. 

"(7)  T.C.  Rltter  &  Cp. continued  In  busi- 
ness until  August  30,1887,  when  they  made 
u  general  assignment  for  creditors.  At 
that  time  there  was  a  general  stock  of 
hardware  on  hand,  valued  nt  two  orthree 
thousand  dollars,  but  the  evidence  (Joes 
not  show  what  articles  were  in  stock  that 
were  on  hand  when  the  mortgage  was 
given,  except  the  following:  Thirteen 
stoves,  one  show  case,  two  counters,  one 
acale.lot  of  shelving,  •  •  •  which  were 
worth  more  than  the  sum  yet  due  said 
mortgagees. 

"(S)  In  March,  1887,  a  half  Interest  In  the 
business  of  T.  C.  Rltter  &  Co.  was  sold  to 
Henry  Sturdevant,  who  continued  in  the 
Arm  to  the  end.  Sturdevant  paid  in 
about  $500  in  money. 

"(»)  The  Standard  Implement  Company 
and  other  creditors  began  suits  with  at- 
tachments against  Bitter  &  Co.  in  Septem- 
ber, 1887,  and  levied  on  the  stock  of  hard- 
ware. The  legal  and  valid  claims  of  such 
attaching  creditors  amounted  to  more 
than  the  total  value  of  the  stock  These 
goods  were  afterwards  sold  by  the  receiver, 
and  the  proceeds  are  in  his  hands. 

"  (10)  Tlie  mortgagees. Schultz  &  Uosea, 
never  had  possession  of  any  part  of  the 
mortgaged  property. 

"conclusion  of  law. 

"The  mortgage  of  Schultz  &  Hosea  is  a 
valid  lien,  and  is  entitled  to  preference  over 
attachments  of  plaintiff." 

The  implcmeot  company  moved  for 
Judgment  on  the  flndlngs  of  fax:t,  and  also 
made  a  motion  for  a  new  trial.  Both 
motloHK  were  overruled. 

The  CQKe  Is  here  for  review,  the  sole 
question  being  as  to  whether  or  not  the 
iiiortgnee  Is  fraudulent  as  to  creditors. 
Both  sides  cite  and  rely  od  the  cases  of 
Frankliouser  v.  Ellett,  22  Kan.  127,  and 
nutitorltles  cited  in  that  case;  Howard  v. 
RoIdUng,  86  Kan.  357.  13  Phc.  Rep.  .566; 
WhItson  V.  Griffe,39  Kan.  211.17  Pac.  Rep. 
801.  To  these  maybe  added  the  case  of 
Leser  v.  Glaser,  32  Kan.  54H.  4  Pac.  Rep. 
1026.  The  true  test  of  the  validity  of 
a  chattel  mortgage,  under  similar  cir- 
cumstances, Is  stated  In  the  case  last 
cited,  and  Is  as  follows:  "All  cases  in 
which  a  power  of  sale  of  the  goods  by 
the  mortgagor  Is  provided  for  ai-e  there- 
lore  to  be  tested  by  the  questions  whether 
such  sales  are  to  be  m»ide  in  his  own  be- 
half and  at  his  own  discretion,  and  with 
the  control  of  the  proceeds  reserved  to 


him ;  or  whether  they  are  to  be  made 
solely  in  pursuance  of  the  trust  as  a  real 
one,  that  is,  for  the  benefit  of  the  mort- 
gagee, and  with  provision  that  the  pro- 
ceeds shall  be  applied  on  his  debt. "  The 
only  stipulation  in  this  chattel  mortgage 
la  that  "  the  mortgagors  shall  retain  pos- 
session of  all  of  said  described  property. 
All  of  which  he  agrees,  in  consideration  of 
such  possession,  shall  be  kept  In  as  good 
coDdition  as  it  now  is.  and  taken  care  of 
at  his  sole  expense. "  There  is  no  stipula- 
tion about  the  manner  of  daily  sales,  or 
how  the  proceeds  of  dally  sales  shall  be 
applied;  in  fa^t  the  court  states,  as  a  con- 
clusion of  fact  in  the  second  tindlng,  that 
there  was  no  stjeclal  agreement  between 
the  mortgagors  and  the  mortgagees 
about  selling  the  property.  If  the  chattel 
mortgage  gave  no  power  to  the  mort- 
gagors to  sell,  and  If  there  was  no  express 
oral  agreement  between  the  mortgagors 
and  mortgageea  about  dally  sales  and 
the  application  of  the  proceeds.  It  Is  prob- 
able that  the  mortgage  would  be  held 
good,  but  the  findings  of  facts  recite  that 
"the  business,  after  the  giving  of  the 
mortgage,  was  carried  on  the  same  as 
before.  •  •  •  The  proceeds  of  sales 
were  used  by  KItter  ft  Co.  as  they  saw  fit, 
— tor  the  payment  of  general  expenses  and 
debts,  and  without  special  regard  to  this 
mortgage  debt. "  The  resident  agent  of 
the  mortgagees  knew  the  manner  In  which 
the  business  was  being  conducted,  and 
never  made  any  objection  thereto.  By 
th^se  findings  a  case  is  presented  in  which 
the  power  of  sale  by  the  mortgagors  Is 
recognized  and  acquiesced  In,  and  this 
powerof  sale,  and  the  application  of  the 
proceeds  of  such  daily  sales,  are  made  by 
the  mortgagors  on  their  own  behalf,  and 
at  their  own  discretion,  the  proceeds  be- 
ing subject  to  their  absolute  control,  and 
the  sales  are  not  made  and  the  proceedK 
applied  solely  in  pursuance  of  the  object 
and  purposes  of  the  chattel  mortgage  for 
the.  benefit  of  the  mortgagees.  In  other 
words,  by  the  course  of  dealing  pursued 
by  the  debtor,  with  the  knowledge  and 
acquiescence  of  the  mortgagors,  the  debt- 
or had  the  same  control  over  the  prop- 
erty. exeiTlsed  the  same  right  to  sell  it. 
and  to  make  an  application  of  the  pro- 
ceeds of  sale,  as  If  the  chattel  mortgage 
had  never  been  executed.  The  chattel 
mortgage  could  be  used  by  the  debtor  as 
a  shield  against  one  class  of  creditors, 
while  preferences  could  be  given  to  othern. 
While  the  mortgage  may  have  been  exe- 
cuted In  good  faith  and  with  honest  pur- 
poses, the  subsequentactlon  of  both  nnirt- 
gagoru  and  mortgagees  renders  it  obnox- 
ious to  the  test  of  validity  as  stated  by 
this  court  In  Leser  v.  Glaser,  32  Kan.  546. 
4  Pac.  Rep.  1026.  We  think  that,  bb  n 
matter  of  law,  the  chattel  mortgage  wiis 
void  as  against  creditors.  It  is  recom- 
mended that  the  Judgment  be  reverhcil. 
and  the  case  remanded,  with  instructions 
to  enter  Judgment  for  the  plaintiff.  Er- 
ror upon  the  findings  of  fact. 

By  thk  Court.  It  Is  so  ordered;  Hoh- 
TON,  C.  J.,  and  Jon.NSTON,  J.,  concurring. 

Vai.entink,  J.  It  Is  difficult  to  say  that 
the  Judgment  of  the  court  bdow  shoul:! 
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be  reversed  In  this  case.  The  contest  Is 
between  two  credltora  of  T.  C.  Bitter  & 
Co..  who  were  a  firm  of  hardware  mer- 
chants  at  Sulina,  and  who  were  the  de- 
fentlauts  in  the  court  bslow,  but  who  are 
not  parties  in  this  court.  The  plaintiff  in 
error,  the  Standard  Implement  Company, 
a  corporation  of  Illinois,  which  was  plain- 
tiff in  the  court  below,  was  an  attaching 
creditor  of  the  defendants  below,  while 
the  defendants  in  error,  Schultz  &  Hosea, 
a  copartnership  firm  of  St.  Joseph,  Mo., 
and  who  were  interpleaders  In  the  court 
below,  were  mortgage  creditors  of  the  de- 
fendants. The  grounds  upon  which  the 
attachnitent  was  Issued  are  not  shown  by 
tlie  caHe  as  made  and  brought  to  this 
court  by  the  plaintiff  In  error,  but  they 
were  evidently  merely  allegations  of  fraud; 
for  no  other  possible  grounds  for  the  at- 
tachment can  be  Imagined  under  the  facts 
of  this  case;  but  It  does  not  appear  that 
any  fraud  existed  in  the  case.certalnly  not 
any  fraud  in  fact  or  any  actual  fraud. 
The  mortgage  executed  by  T.  C.  RItter  & 
Co.  to  Schultz  &  Hosea  was  executed  and 
recorded  long  before  any  attachment  suit 
was  commenced.  It  was  Talid  upon  its 
face;  it  was  executed  in  good  faith;  and 
it  docs  not  appear  that  any  fraud  in  fact 
or  actual  frand  ev.'r  existed  In  connection 
with  the  mortgage,  or  in  connection  with 
any  of  the  mortgaged  property.  The 
mortgafcoi^  were  to  have  the  possession 
of  tlie  mortgaged  property  until  de- 
fault, or  until  the  mortgagees  deemed 
themselves  Insecure.  By  sufferance  of  an 
agent  of  the  inortgtigees,  the  mortgagors 
carried  on  their  business  afterthe  execu- 
tion of  the  mortgage  the  same  as  they 
had  done  before,  and  In  doing  so  sold 
some  of  the  mortgaged  property.  The 
findings  of  fact  of  the  c<mrt  below  show, 
among  other  things,  that  "the  proceeils 
of  sales  were  used  by  Ritter  &  Co.  as  they 
saw  Ht  for  the  payment  of  general  ex- 
penses and  debts  and  without  Bpecial  re- 
gard to  this  mortgage  debt. "  The  moi't- 
guge  debt,  however,  was  nearly  all  paid. 
It  was  originally  ¥0H;t.37,  but  the  mort- 
gagors, Ritter  &  Co.,  paid  portions  of  this 
debt  from  time  to  time  from  the  proceeds 
of  sales  until  they  paid  all  the  debt  except 
and  a  small  umount  of  Interest.  How 
nuirh  of  the  proceeds  of  the  sales  of  the 
mortgaged  propertj*  was  used  In  keeping 
up  tiie  slock,  or  for  paying  expenses  and 
debts  uther  than  the  mortgage  debt.  Is 
not  shown.  From  anything  appearing  in 
the  case,  it  might  hare  been  $1  or  or 
JiOO,  or  any  other  sum  greater  or  leas,  but 
all  was  done  in  good  faith.  AH  the  pro- 
ceeds were  n»cd  in  replenishing  the  stock, 
and  in  paying  debts  and  exiienses.  includ- 
ing the  mortgage  debt.  Ritter  &  Co.  did 
not  use  the  proceeds  as  they  saw  fit.  but 
only  "as  they  saw  fit  for  the  payment  of 
general  expenses  and  debts:"  and  this, 
under  the  eye  of  an  agent  of  the  mort- 
gagees. No  fraud  in  fact  of  any  kind,  or 
in  any  degree  or  manner,  at  any  time  in- 
tervened. Some  stoves  and  furniture  and 
fixtures  covered  by  the  mortgage  were 
worth  more  than  enough  to  pay  all  the 
remainder  of  the  mortgage  debt,  and 
.9one  of  these  were  sold  by  the  mortga- 


gors. All  the  property  was  afterwards 
converted  into  money  by  a  receiver. 
Upon  the  foregoing  facts  and  othera,  the 
court  below  held  that  the  mortgage  was 
a  valid  lien  upon  the  funds  In  the  hand 
of  the  receiver  forf6tt  and  interest,  and 
that  the  lien  was  prior  to  any  supposed 
rights  of  the  attaching  creditor.  The 
plaintiffs  in  error  claim  that  this  declBlon 
was  erroneous,  and  ask  for  a  reversal 
thereof  by  this  court.  It  would  seem  that 
they  rely  largely  upon  the  case  of  Leser  v. 
Giaser.  32  Kan.  4  Pac.  Rep.  1026,  but 
that  case  is  not  In  point,  for  in  that  case 
there  was  actual  fraud,  and  the  trial  court 
upon  that  que8ti'>n  found  In  favor  of  the 
attaching  creditor,  and  against  the  mort- 
gagee, and  this  court  simply  afillrmed'  the 
decision  of  the  trial  ronrt.  And  in  that 
case,  in  the  opinion  delivered  by  this 
court,  the  following  among  other  lan- 
guage was  used:  "A  chattel  mortgage  is 
not  necessarily  void  because  it  contains 
a  stipulation  that  the  mortgagor  may 
retain  the  possession  of  the  mortgageil 
property,  nor  is  it  necessarily  void  be- 
cause the  partly  have  stipnlated  either 
in  the  mortgage  or  elsewhere  that  the 
mortgaged  property  may  be  sold  by  the 
mortgagor,  provided  that  all  is  done  In 
good  faith,  and  the  proceeds  of  the  sale 
or  sales  are  to  be  used  only  for  the  pur- 
pose of  paying  the  mortgagor's  debts  and 
the  necessary  expenaea  for  keeping  the 
property  and  in  converting  the  same  into 
money.  •  •  •  A  chattel  mortgage  exe- 
cuted In  good  faitli  is  always  valid  unlew 
void  for  some  technical  reason,  and, 
whether  void  or  valid,  it  wilj  probably 
never  support  an  attachment;  while,  tm 
the  other  hand,  a  mortgage  executed  in 
bad  faith,  or  to  hinder,  delay,  or  defraud 
the  mortgagor's  creditors,  is  generally 
void,  and  will  pi-obably  always  sustain  an 
attachment  Issued  on  the  ground  of  such 
fraud.  The  fraud  alone  is  sufficient  to 
sustain  the  attachment  without  refer- 
ence to  the  validity  or  Invalidity  of  the 
mortgage."  S2  Kan.  553,  554,  4  Pac.  Rep. 
103U,  im.  In  the  case  of  (iay  v.  Bid- 
well,  7  Mich.  519.  5^,  the  supreme  court 
of  Michigan  says:  "To  bold  that  a  mer- 
chant cannot  mortgage  bis  goods  with- 
out closing  hlfi  doors  would  be  to  hold 
that  no  mortgage  of  a  meichant's stock 
can  be  made  at  all."  See,  also,  Jones, 
Ciiat.  Mortg.  §§  424,  425,  and  the  author- 
ities there  cited.  See.  also,  Frankhouser 
V.  Ellett,  22  Kan.  127;  Howard  v.  Rohl- 
flng.  86  Kan.  357, 13  Pac.  Rep.  566;  Whlt- 
son  V.  Griffis,  39  Kan.  211.  17  Pac.  Rep. 
801;  De  Ford  v.  Nye,  40  Kan.  6G5.  20 
Pac.  Rep.  4S1 ;  Hosea  v.  McClure,  42  Kan. 
403.  22  Pac.  Rep.  317:  Am  v.  Hcjerseman, 
26  Kan.  413;  Randall  v.  Shaw,  28  Kan. 
419;  Tootle  v.Cold  well.  30  Kan.  12;>.l  Pac. 
Rep.  329.  The  presumption  prima-  facie  is 
that  the  Judgment  of  the  court  below  Is 
right,  and  I  cannot  say  that  sufficient  ap- 
pears in  this  case  to  show  affirmatively 
that  It  is  erroneous,  or  that  it  should  be 
revei-sed.  All  presumptioirs  from  silence 
or  absence  on  the  part  of  the  racorrt  or 
case  brought  to  this  court  should  bo  con- 
strued in  favor  of  the  judgment  of  the 
court  below,  and  not  against  It. 
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DouQLABs     Bishop  et  aj. 
{Svpreme  Cawt  of  Sxmm.   Jan.  10, 1891.) 
Tax-Deed— ScrnciBucr  of  AaENOWLEDGVENT. 

WTiere  a  tax-deed,  issued  the  county 
::lerk  of  Jackson  coanty,  in  this  state,  is  acknowl* 
edged  before  a  lustice  vt  the  peace,  and  the  cap- 
tion or  venae  to  the  certificate  of  acknonriedt;- 
ment  Is:  "State  of  Kansas,  Jat^son  county — 
ss., "— it  will  be  presumed,  in  the  absence  of  any 
evidence  to  the  contrary,  that  such  acknowledg- 
ment was  actually  taken  by  a  Justice  of  the  peace 
of  Jackson  county,  within  this  state,  and  in  the 
township  where  the  justice  vX.  the  peace  resides 
uid  holds  his  ofBoe. 
{Syllatma  by  the  Court.) 

Error  to  district  court,  Jackson  coun- 
ty; BoBEBT  Crozier,  Judge. 

John  C.  Douglas  and  J.  H.  Keller,  for 
platntifl  In  error.  Ho&gUn  &  Cr&wfyrd, 
lor  defeDdanta  In  error. 

HoRTON,  C.  J.  Tbis  was  an  action  by 
H.  P.  Bishop  against  Hattie  R.  Donglass 
and  John  A.  Bolz  to  qaiet  bis  title  to  one 
quarter  section  of  land  in  Jackson  county. 
The  case  turns  on  the  question  of  the  valid- 
ity of  the  tax-deed  to  Bishop.  The  certifi- 
cate of  acknowledgment  to  the  tax-deed  Is 
alleged  to  be  fatally  defective.  The  ac- 
knowledgment is  as  follows:  "The  state 
of  Kansas,  county  of  Jackson— ss.:  I 
bereby  certify  that  before  me,  W.  S.  Hoag- 
lln,  justice  of  the  peace,  personally  ap- 
peared the  above-named  E.  D.  Rose,  clerk 
of  said  county,  personally  known  to  me 
to  be  the  clerk  of  said  county  at  the  time 
of  the  execution  of  the  above  conveyance, 
and  to  be  the  Identical  person  whose  name 
is  aflBxed  to  and  who  ezecnted  the  above 
conveyance,  as  dei^  of  said  county,  and 
who  acknowledged  the  execution  of  the 
same  to  be  bis  voluntary  act  and  deed,  as 
clerk  of  said  county,  for  the  purposes 
therein  expressed.  Witness  my  hand  this 
6th  day  of  May,  A.  D.  1872.  W.  S.  Hoag- 
LiN,  Justice  of  the  Peace."  Paragraph 
6991,  GcD.  St.  1889,  prescribes  the  general 
form  of  a  tax-deed,  and  to  this  form  is 
annexed  the  form  of  a  certificate  of  ac- 
knowledgment.  That  reads:  "The  state 

of  Kansas,   county— ss.:   I  hereby 

certify  that  before  me,  ,  a   in 

and  fur  said  county,  personally  appeared 
the  above  named,  C.  D., clerk  of  said  coun- 
ter* personally  known  to  me  to  be  the  clerk 
of  said  county  at  the  date  of  the  execatlon 
of  the  above  conveyance,  and  to  be  the 
Identical  person  whose  name  Is  affixed  to 
and  who  executed  the  above  conveyance 
as  clerk  of  said  county,  and  who  acknovi'l- 
edi^ed  the  execution  of  the  same  to  be  his 
voluntary  act  and  deed  as  clerk  of  said 
county,  for  the  purpose  therein  expressed. 
Witness  my  hand  (and  official  seal)  this 
 day  of  ,  A.  D.  . " 

It  has  already  been  decided  that  "a  tax- 
deed  that  is  substantially  in  the  form  pre- 
scribed by  the  statute  is  valid  on  its  face, 
although  Immateilal  words  of  the  stat- 
utory form  are  omitted.  If  everything  of 
substance  required  by  the  statute  as  to 
form  is  found  in  the  deed,  when  all  of  the 
recitations  of  the  deed  are  taken  together 
and  BO  considered.  Mack  v:  Price,  35  Kan. 
136, 10  Pac.  Rep.  521. "  In  the  certificate  of 
acknowledgment  to  the  tax-deed,  under 
whlcb  H.  P.  Bishop  claims,  the  words  "in 


and  for  said  county"  were  omitted.  The 
question  presented  is  whether  this  omis- 
sion renders  the.  deed  Invalid.  We  think 
not.  The  caption  shows  that  the  ac- 
knowledgment was  taken  in  Jacbaon 
county,  and  in  this  state,  and  the  certifi- 
cate also  shows  that  the  tax-deed  was 
signed  by  E.  D.  Bose,  the  county  clerk  of 
Jackson  county,  in  this  state,  and  that  as 
such  clerk  he  appeared  before  W.  S.  Hoag- 
lln,  a  Justice  of  the  peace,  in  Jackson  coun- 
ty and  the  state  of  Kansas,  and  acknowl- 
edged the  execution  of  the  tax-deed,  as 
clerk  of  Jackson  county.  In  this  state,  for 
the  purpose  therein  expressed.  We  think 
that,  even  In  the  absence  of  the  words  "  in 
and  for  said  county,"  the  presumption  Is 
that  W.  S.  Hoaglin  exercised  bis  functions 
as  a  justice  of  the  peace  within  bis  juris- 
diction ;  that  is,  within  his  own  township, 
in  the  county  of  Jackson  and  state  of  Kan- 
sas. In  Bradley  v.  West,  60  Mo.  33.  Wao- 
NER,  J.,  In  delivering  the  oplnloo  of  the 
court,  said:  **An  objection  was  raised  to 
the  Introduction  of  one  of  plaintltTs  deeds 
In  evidence,  on  the  ground  that  it  was 
not  acknowledged  in  conformity  with  the 
law  of  the  state  of  New  York,  where  the 
acknowledgment  was  taken,  or  In  accord- 
ance with  tbe  provisions  of  the  statote  of 
this  state.  The  acknowledgment  was 
taken  before  a  Justice  of  the  peace  In  Dela- 
ware county,  and  is  In  all  things  In  due 
form  except  that  the  certillcnte  dues  not 
state  that  he  took  It  In  the  town  for  which 
he  was  officially  acting,  the  law  giving 
justices  of  the  peace  power  to  take  ac- 
knowledgments la  the  town  In  which  they 
resided.  But  we  think  tbe  objection  la 
not  tenable.  Where  a  conveyance  Is  ac- 
knowledged before  an  officer  authorized 
to  take  such  acknowledgment,  within  the 
limits  of  bis  jur]sdiction,'lt  will  be  pre- 
sumed that  such  acknowledgment  was 
actually  taken  within  such  limits.  In  Sid- 
well  V.  Bimey,  69  Mo.  144,  it  is  staled  that 
"the  objection  to  the  acknowledgment 
is  that  It  does  not  appear  to  have  been 
taken  before  an  officer  known  to  the  taws 
of  this  state,  and  that  It  does  not  appear 
of  what  county  the  officer  making  the  cer- 
tificate was  circuit  clerk.  'Circuit  clerk'  is 
the  title  by  which  the  clerk  of  the  cli-cult 
court  Is  ordinarily  designated  both  by 
lawyers  and  laymen,  and  while,  as  an 
official  designation.  It  Is  not  rigorously 
exact,  yet  being  In  common  use,  and  rea- 
sonably certain,  we  are  of  opinion  that  It 
sufficiently  Identifies  the  officer  taking  tbe 
acknowledgment  as  the  clerk  of  thecircult 
court.  W^e  are  also  of  opinion thatltsuffl- 
clently  appears  from  the  face  of  the  certifi- 
cate that  the  person  taking  the  certificate 
was  circuit  clerk  of  Schuyler  county.  The 
venue  of  the  certificate  is,  'State  of  Mis- 
souri, Schuyler  county.'  This  shows  that 
tbe  certificate  was  granted  in  Schuyler 
county,  and  the  presumption  is  that  the 
officer  exercised  his  functions  within  his 
jurisdiction."  In  Carpenter  v.  Dexter,  8 
Wall.  513,  it  is  decldeil  that  "It  will  be  pre- 
sumed that  a  comniissloner  of  deeds  In 
New  York,  whose  authority  to  act  is  lim- 
ited only  to  his  county,  exercised  his  office 
within  the  territorial  limits  tor  which  he 
was  appointed,  although  the  only  venue 
given  to  hlscertiflcate  uf  acknowledgment 
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bo,  'State  of  New  York."*  Mr.  Jnstlce 
KifSLD,  la  ddUering  the  opinion  In  tliat 
case.  amoDK  other  things  said:  "Now, 
tlie  certificate  ol  proof  produced  lu  this 
case  shows  a  eubstanttal  contormtty  with 
the  law  of  New  York  of  1818  ou  the  snb- 
]ect,  which  was  In  force  when  the  certifi- 
cate was  made.  The  venue  to  It  Is  simply 
'  State  of  New  York,*  and  tt  Is  objeeted 
tbat  the  certificate  has  no  assignable  lo- 
cality, and  Is  therefore  fatally  defective. 
In  support  of  this  position  the  CEiee  of 
Vance  v.  Schuyler  {1  Oilman.  163}  Is  cited. 
In  that  case  the  supreme  court  of  Illinois 
held  a  certificate  insutflcient  to  antburize 
the  admission  of  a  deed  without  prool  ol 
Its  execution,  because  the  only  means  of 
determtniOK  where  U  was  acknowledged 
was  the  venue,  *  Lincoln  ss.  WiscasBett.* 
This  is  a  different  case  from  the  one  at 
bar.  The  words  '  State  of  New  York  *  pre- 
sent some  definite  locality,  at  least,  white 
there  can  be  none  to  the  words  '  Lincoln 
ss.  Wlscassett.*  Tbecommlssionerotdeeds 
in  New  York  bad  authority  to  act  only  in 
bis  county,  and  It  will  be  presumed,  al- 
though  the  state  be  named,  that  tJie  ofil- 
cer  exercised  his  office  within*  the  terri- 
torial limits  for  Which  he  was  appointed. 
•  •  *  As  already  stated,  courts  will  up- 
bold  a  certificate  If  possible,  and  for  that 
purpose  wUI  resort  to  the  instrument  to 
which  it  Is  attached.  Thus,  In  Brooks  v. 
Chaplin.  [8  Vt.  281,}  the  certificate  of  ac- 
knowledgment did  not  showln  what  state 
tbe  acknowledgment  was  taken,  and  the 
omission  was  supplied  by  reference  to  tbe 
deed,  in  which  the  grantor  described  him- 
self as  a  'resident  of  Suffleld,  in  the  county 
of  Hartford,  and  state  of  Connecticut.' 
Tbe  acknowledgment  was  taken,  two  days 
after  the  date  of  the  deed,  having  as  its 
venue  simply  'Hartford  county,'  and  tbe 
court  said  that  it  was  a  fair  presumption. 
In  the  absence  of  evidence  to  the  contrary, 
that  the  deeJ  was  executed  at  the  time  It 
bore  date,  and  at  theplaceol  the  grantor's 
residence,  and  that,  finding  the  acknowl- 
edgment taken  so  soon  afterwards  In  tbe 
county  of  Hartford,  it  could  intimd  no 
otber  than  the  same  county  of  Hartford 
where  the  deed  rt-as supposed  to  have  been 
executed." 

Against  the  certificate  of  acknowledg- 
ment it  is  urgpi  that  no  presumptloQ  can 
be  Indulged  in.  If  this  were  true,  then 
tbe  certificate  must  not  only  embrace  the 
omitteMl  words,  but  must  also  recite  Id 
what  purticutar  township  of  Jackson 
county  tbe  acknowledgment  was  taken. 
Phillips  V.  Thralls,  26  Kan.  780;  Wilcox  v. 
Johnson,  84  Kan.  655,  9  Vac.  Rep.  610; 
Railroad  Co.  v.  Bice,  36  Kan.  593,  14  Pae. 
Rep.  229.  It  is  not  the  practice  for  an  ac- 
knowledgment taken  before  a  justice  of 
the  peace  to  state  that  it  was  taken  in  tbe 
township  where  the  InBtlceholds  bis  office. 
If  tbe  statate  had  been  literally  followed 
In  this  case,  It  would  be  necessary  to  pre- 
sume that  the  aeknon  lfidgmettt  was  act- 
ually taken  within  the  limits  of  tbe  Juris- 
diction of  thejastlce  of  the  peace;  that  is, 
within  his  own  township.  So  it  seems 
that  some  prMumptlun  must  be  allowed. 
Among  tbe  many  eases  cited  to  sustain 
the  views  of  the  plaintiff  In  error  are  Wil- 
lard  T.  Cramer,  86  Iowa,  22,  and  Smith  v. 


Garden,  28  WIb.686.  Theeeare  tbe  strong- 
est cases  referred  to.  In  the  Iowa  case  It 
does  not  appear  that  tbe  certlflcate  of  ac- 
knowledgment had  any  venue  or  caption. 
It  wholly  failed  to  show  the  county  of  the 
notary  public  making  thecertlficate ;  there- 
fore that  case  is  unlike  this,  because  It  did 
not  show  that  It  was  taken  witbia  tbe 
Jarisdictlon  of  the  officer,  and  therefore  It 
could  not  be  presumed  that  the  officer 
took  the  acknowledgment  in  Marshall 
county,  or  In  any  other  county  for  which 
be  was  a  notary  public.  In  tbe  Wisconsin 
case  tbe  judge  taking  the  acknowledgment 
failed  to  recite  that  the  grantors  of  the 
deed  "were  known  to  him,  or,  not  being 
known  to  him,  that  their  Identity  was 
satisfactorily  proved."  In  that  case  the 
statute  was  not  substantially  complied 
with,  and  differs  from  this,  because  we 
cannot  presume  that  tbe  grantors  In  tbe 
deed  were  known  to  tbe  officer  taking 
the  acknowledgment.  The  Judgment  of 
tbe  district  court  wUl  be  affirmed.  AU 
the  Josttces  concurring. 


(«  Kan.  260) 
CONTINBNTAL  INS.  CO.  OF  NSW  .TOIU  T. 
WU.80N. 

(Supreme  Court  of  Kcmmu.  Jan.  10, 1891.) 
Ikbubakce— Abbiteatiok  CLiOBE — "Waiver. 

1.  A  clause  In  a  policy  of  lusurooce,  which 
simply  ^rlaes  that  any  difference  of  opinion 
between  tbe  oompany  and  the  Insured,  as  to  the 
amoQot  of  loss  sustained  by  the  latter,  may  be 
arbitrated,  does  not 'constitute  soch  arbitration  a 
condition  precedent  to  bringing  suit  thereon. 
Such  provision  leaves  arbitration  optional  with 
the  parties,  and  either  may  decline  to  arbitrate. 

2.  Where  a  policy  contains  an  arbitration 
olauso,  and,  by  its  terms,  makes  arbitration  a 
condition  precedent,  and  tbe  insured,  who  has 
suffered  a  loss  thereunder,  demands  arbitration, 
and  the  oompany  refuses,  such  refusal  is  awaiver 
of  the  proviuoa,  and  tbe  oompany  may  not  sub- 
sequently insist  upon  arbitration,  and  Is  also  es- 
topped from  setting  ap  failure  to  arbitrate  as  a 
defense  to  an  action  on  said  policy. 

(SyUabue  by  Strang,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Idnn  county :  C.  O.  Fbbmoh. 
Judge. 

Jamea  D.  Sooddjr,  for  plaintiff  in  error. 
Bttidle  A  Smith,  for  defendant  In  error. 

Stbano,  C.  March  8,  1887,  the  plaintiff 
In  error  Issued  its  policy  of  Insurance  to 
the  defendant  In  error,  promising  therein 
to  indemnity  biro  against  loss  or  damage 
by  cyclone,  in  tbe  sum  of  91,300,  upon  bis 
stonedweUlns-bouse  and  household  effects 
therein.  April  21. 1887.  tbe  neighborhood 
of  the  defendant  In  error  was  visited  by  a 
heavy  wind  storm,  cyclonic  in  Its  charac- 
ter, which  struck  and  severely  wrecked  his 
bouse,  and  also  destroyed  some  of  bis 
household  goods  therein,  resulting  in  a 
Itme  to  taim,  as  be  alleges,  of  $1,040.— $1,000 
on  bis  dwelling- boose,  and  $40  on  his 
goods.  On  the  same  day.  he  notified  the 
insurance  company  of  bis  loss  by  the 
storm.  May  SI,  1887,  be  made  and  sent  to 
the  company  proof  of  his  loss.  A  few 
days  after  the  storm,  U'Dell  and  Forward, 
agents  of  tbe  company,  visited  tbe  prem- 
ises, aud  looked  them  over.  Afterwards, 
there  was  some  talk  between  the  defend- 
ant in  error  and  agents  ol  the  plaintiff  in 
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error  about  arbitratinK  the  matter,  bat 
no  arbitratiOD  was  ever  had.  January  2, 
1888,  Wilson  began  his  action  in  the  dis- 
trict court  ol  Linn  county.  January  12th, 
the  insurance  company  filed  its  answiT, 
challenelng  the  amount  ol  loss  sustained 
by  Wlleou,  and  pleading  that,  by  the 
terms  of  their  policy,  they  had  a  right  to 
arbitrate  the  difference  between  the  com- 
pany and  Wilson:  that  the  company  had 
demanded  arbitration, and  Wilson  had  re- 
fused to  Join  therein,  and  claiming  that, 
as  WUsOn  had  refused  to  arbitrate,  be 
could  not  maintain  his  action.  The  com- 
pany also  claimed  an  onset,  in  the  form  of 
a  premium  note  given  by  Wilson  to  the 
company  for  $^2,  and  which,  they  allege, 
had  never  been  puld.  January  22, 188S.  a 
reply  was  filed  confessing  the  offset,  and 
averring  that  the  plaintiff  below  was 
ready  and  willing  to  arbitrate:  but  the 
Insurance  company  had  refused  to  submit 
to  arbitration.  The  case  was  tried  to  the 
court  and  a  Jury  April  6, 1888:  the  Jury  re- 
curned  a  verdict  for  the  plaintiff  below, 
assenting  his  damages  at  f 838.95.  A  mo- 
tion for  a  new  trial  was  overruled,  and 
time  given  to  make  a  case  for  this  court. 

As  we  view  the  record,  there  Is  but  one 
question  for  this  court  to  determine.  The 
alleged  error  In  the  assessment  of  the 
amount  of  damages  hardly  rises  to  the 
dignity  of  a  question,  under  the  oft-re- 
peated decisions  of  this  court,  and  the  evl- 
dfnce  In  the  case.  There  is  certainly  evi- 
dence to  support  the  finding  of  the  jury  In 
the  sum  returned  by  them.  Some  of  the 
witnesses  fixed  the  amount  of  damages 
suffered  by  Wilson  at  much  more  than  the 
amount  returned  by  the  Jury.  The  trial 
courtapproved  the  verdict.  The  real  ques- 
tion ie,  was  Wilson  estopped  from  main- 
taining his  action  by  any  refusal  of  his  to 
submit  the  question  of  the  amount  of  hla 
loss  to  arbitration,  or  by  failure  to  sub- 
mit to  the  company  proper  proof  of  loss? 
The  policy  upon  which  this  action  is 
founded  requires  that  the  insured  shall 
give  the  company  notice  in  writing  of  his 
loss,  in  case  loss  occurs,  within  15  days, 
and  that  he  make  and  transmit  to  the 
company  his  proof  of  loss  within  60  days 
after  it  occurs.  In  tills  case  the  defendant 
gave  the  agents  of  the  company  notice  the 
next  day  after  the  storm,  and  40  days 
thereafter  made  and  sent  the  company 
prbof  of  his  loss.  There  ts  no  complaint  of 
want  of  nf>tlce  of  the  loss  within  15  days, 
and  actual  notice  was  given  the  next  day 
after  the  storm.  Plaintiff  in  error  does 
complain  of  the  sufficiency  of  the  proof  of 
loss.  As  the  proof  of  loss  wan  made  and 
sent  to  the  company  May  31, 18S7,  20  days 
before  the  expiration  of  the  period  of  time 
fixed  in  the  policy  during  which  It  must  be 
made,  and  the  company  held  it,  without 
making  any  objection  thereto,  until  the 
29th  of  July.  1887,  and  until  long  after  the 
time,  as  fixed  In  the  policy,  for  making  the 
proof  of  loss,  had  expired,  It  Is  estopped 
from  making  any  complaint  now.  Insur- 
ance Co.  V.  Flynn,  98  Pa.  St.  627;  Insur- 
ance Co.  V.  Davidson,  67  Ga.  14;  Insur- 
ance Co,  v.  Vining,  Id.  661;  Butterworth 
V.  A8fiuranceCo.,132MaB8  489;  Williamsv. 
Insurance  Co.,  54  Cai.  442;  Klllips  v.  Insur- 
ance Co.,  28  Wis.  472;  O'Connor  v.  Insur- 


ance Co.,  81  Wis.  160;  Lewis  v.  Insurance 
Co.,  52  Me.  492;  Insurance  Co.  v.  Schueller, 
60  III.  465;  Post  v.  Insurance  C^j..  43  Barb. 
351;  Insurance  Co.  v.  Tyler,  16  Wend.  385; 
Insurance  Co.  v.  Kyle,  11  Mo.  278.  The  ar- 
bitration clause  of  the  policy  reads  as  fol- 
lows :  "  Differences  of  opinion  arising  be- 
tween the  parties  hereto,  as  totheamount 
of  loss  or  damage,  may  be  settled  by  ar- 
bitration ;  each  party  to  select  one  arbi- 
trator, and,  fn  case  of  disagreement,  they 
to  select  a  third,  and  their  award  in  writ- 
ing, under  oath,  shall  be  binding  as  to  the 
amount  of  Ims,  the  cost  of  said  arbitra- 
tion to  be  borne  by  the  parties  hereto 
equally."  There  is  nothing  In  the  above 
provision  to  render  the  arbitration  pro- 
ceedlnga  condition  precedent  to  the  main- 
tenance of  an  action  on  the  policy  for  loss 
sustained  under  it.  Mentz  v.  Insurance 
Co.,  79  Pa.  St.  478;  Eeed  v.  Insurance  Co., 
138  Mass.  572;  Oere  v.  Insurance  t.'o.,  67 
Iowa.  272,  28  N,  W.  ftep.  187,  and  25  N.  W. 
Bep,l.'l9;  Canfleld  v, Insurance C\>.,  65  Wis. 
419, W  N.  W.  Rep, 252;  Numey  v,  Insurnnce 
Co.,  80  N.  W,  Rep,  350;' Wallace  V,  Insur- 
ance Co,,  4  McCrary,  125,  41  Fed.  Bep.  742. 
The  language  of  the  provision  quoted  al- 
lows arbitration,  but  leaves  It  optional 
with  the  parties  to  the  contract,  and  It 
therefore  follows  that  either  may  decline 
arbitration.  2  Wood,  Ids.  pp.  1014,  1015. 
Counsel  ai^ues  that  the  following  provis- 
ion reuders  the  arbitration  clause  absolute 
and  binding  upon'  the  parties,  and  also 
makes  It  a  condition  precedent:  "And  It 
Is  hereby  mutually  understood  and  agreed 
by  and  between  this  company  and  the  as- 
sured that  this  policy  Is  made  and  ac- 
cepted upon  and  with  reference  tu  the 
foregoing  terms,  conditions,  stlpolations, 
and  restrictions,  all  of  which  are  hereby 
declared  to  be  a  part  of  this  contract,  and 
are  to  be  used  and  resorted  to  in  order  to 
determine  the  rights  and  obligations  of 
the  parties  hereto,  in  all  eases  not  herein 
otherwise  especially  provided  for  In  writ- 
ing. "  This  provision  adds  nothing  to  the 
one  In  relation  to  arbitration.  It  simply 
refers  to  all  preceding  "terms,  conditions, 
stipulations,  and  restrictions,"  and  de- 
clares they  are  to  be  used  aud  resorted  to 
to  determine  the  rights  and  obligations  of 
the  parties  to  the  policy.  It  can  hardly  be 
claimed  that  this  very  general  provision 
at  the  end  of  t!ie  policy  changes  any  of 
the  preceding  terms,  conditions,  stipula- 
tions, and  restrictions  of  the  policy,  ren- 
dering an  optUmal  provision  absolute  and 
Imperative.  It  would  require  a  much 
more  definite  provision  than  this  one  to 
oust  the  Jurisdiction  of  theconrts;  but  the 
contention  of  the  plaintiff  has  been  settled 
against  him  by  frequent  decisions  of  the 
courts  of  this  country.  Nuruey  v.  Insur- 
ance Co.,  (Mich.)  30  N.  W.  Rep.  3n0,  and 
cases  there  cited.  There  being  nothing  In 
the  policy  requiring  arbitration  as  a  con- 
dition precedent  to  the  maintenance  ol  an 
action  thereon  by  the  plaintiff  below.  It 
follows  that  the  trial  court  did  not  err 
in  holding  that  evidence  in  relation  to  ar- 
bitration was  Irrelevant,  and  therefore  In- 
competent, nor  in  taking  such  evldeDce 
from  the  jury. 

There  Is  one  other  phase  o'  the  question 
to  which  our  attention  is  called.  Theev- 
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idence  shows  that  tbedefeodant  very  soon 
«It(*r  the  injnry  to  hli*  property  notlfl^ 
tlie  plalntm  that  he  wanted  tq  arbitrate 
the  qaeetlonotdamafcee,  and  waaiDforined 
by  O'Dell,  agent  of  the  company,  that  he 
did  not  have  time,  then,  to  attend  tu  it. 
That  Home  days  after  he  notified  Mr.  For- 
ward, aeent  of  the  company,  that  he 
wanted  to  arbitrate,  who  said,  in  reply, 

he  be  d  d  If  he  would  arbitrate,  and 

added,  "Yon  may  sue  If  yoo  want  to."  If 
the  arhltration  provision  In  the  policy  In 
this  case  required  arbitration  aa  a  condi- 
tion precedent,  the  reply  of  Mr.  Forward 
to  Wilson's  demand  for  arbitration  would 
amount  to  a  waiver  ot  the  arbitration 
prorislon.  When,  in  response  to  Wilson's 
demaud  for  arbitraUuD,  the  company,  by 
Its  agent,  refased  to  arbitrate,  It  was  es- 
topped from  callln^on  Wilson  subsequent- 
ly to  arbitrate,  and  estopped  from  claim- 
ing any  right  of  arbitration  thereafter. 
The  company  could  not  decline  arbitra- 
tion when  demanded  by  Wilson,  and  stUI 
hold  him  to  It.  The  company  having  de- 
clined arbitration,  Wilson  would  have  the 
right  to  hrlnK  salt  at  once.  Tt  ie  recom- 
mended that  the  Judgment  ot  the  dtetrict 
court  be  affirmed. 

By  thk  Court.  It  Is  so  ordered ;  all  the 
Justices  concurring. 


(45  Kan.  136)   

State  t.  Wright. 

{Supreme  Court  of  Kanntu.   Dec.  6>  1890. ) 

JURT — CaiLLKNOB  TO  THE  ARRAT. 

All  challenges  totbe  arrayupontbe  ground 
that  the  Jury  was  not  selected,  drawn,  or  sum- 
moned according  to'  law  must  precede  those  mude 
to  tbepoll  for  favor,  undue  influence,  or  prejudice, 
and  should  a  defendant,  after  a  lengthy  exam- 
ination of  the  individual  members  of  the  }ury, 
challenge  to  the  poll  for  favor,  undue  influence, 
or  prejudice,  he  will  be  held  to  have  waived  his 
right  of  challenge  to  the  array. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ford  county ; 
A.  J.  Abhdtt,  Judse. 

J.  T.  Whitelaw,  for  appellant.  L.  B. 
Kellogg,  Atty.  Gen.,  and  Ed.  H.  Madison, 
for  the  State. 

HoRTON,  C.  J.  Henry  Wright  was  pros- 
ecuted lor  a  violation  of  the  prohibitory 
law.  He  was  convicted,  and  sentenced  to 
Imprisonment  in  the  county  Jail  for  60 
days,  and  tn  pay  a  flue  of  f  100,  and  costs 
of  prosecution.  It  was  also  ordered  by 
the  court  that  he  remain  committed  to 
Jail  until  the  fine  and  costs  were  paid,  and 
until  he  exetiute<l  a  boud  in  the  sum  of 
9r>U0,  conditioned  for  his  good  behavior, 
and  tor  his  abstaining  from  any  violation 
of  the  prohibitory  law  of  the  state  for  the 
space  of  two  years  from  the  date  of  his 
sentence.  From  this  conviction  and  sen- 
tence, he  appeals  to  this  court. 

The  only  question  presented  concerns 
the  challenge  to  the  array,  which  the  de- 
fendant cliiims  to  hove  made,  and  which 
he  maintains  the  trial  court  should  have 
sustained.  He  alleges  as  a  reason  for 
making  the  challenge  that  the  ]ury  was 
DOt  selected,  drawn,  or  summoned  accord- 


ing to  law,  and  he  asserts  that  the  record 
not  only  shows  this  affirmatively,  but 
that  It  also  shows  that  the  lists  furnished 
were  taken  from  the  rolls  of  the  year  18!M). 
The  counsel  for  the  state  Insists  that  tho 
challenge  to  the  array  was  made  too  late. 
We  agree  with  this.  Such  a  challeuge  Is, 
In  general,  founded  upon  some  error  or 
manifest  partiality  committed  tn  obtain- 
ing the  panel,  and  which,  from  Its  nature, 
applies  to  all  the  jurors  so  obtained.  In 
this  case,  It  was  alleged  that  the  Jury  was 
not  selected, drawn,  or  summoned  accord- 
ing to  law.  If  such  was  the  case,  the  de- 
fendant had  full  knowledge  thereof  when 
the  jury  were  first  called  upon  the  panel. 
Instead,  however,  of  making  a  challenge 
to  the  array  at  the  convenient  and  proper 
opportunity,  both  plaintiff  and  defendant 
examined  the  Jurors  at  great  length,  and 
challenges  to  the  polls  for  cause  were 
made  and  allowed.  After  the  state  had 
passed  for  cause,  and  the  defendant  had 
passed  for  the  same  reason,  then  a  chal- 
lenge to  the  array  was  made  by  the  'le- 
fendant.  The  examination  of  the  jurors, 
upon  which  the  challenges  for  cause  were 
made,  covers  34  pages  of  the  record.  Tbl9 
examination  all  took  place  before  the  chal- 
lenge to  the  array.  We  think  that  all 
challenges  to  the  array  must  precede  those 
made  to  the  polls  for  favor  or  prejudice, 
and  we  think  that,  should  a  party  make 
challeuge  to  the  polls  for  favor  or  preju- 
dice, be  will  be  held  to  have  waived  bis 
rlgh  t  of  challenge  to  the  array.  Co.  Lltt. 
15S:  Bac.Abr.tit.** Juries. -  (E)  11;  People 
V.  Roberts.  6  Ual.  214;  Whart.  Crlm.  PI. 
&  Pr.  (»th  Ed.)  §  610;  State  v.  Bryan,  40 
Iowa,  379;  Cooley  v.  State,  38  Tex.63(i; 
Gropp  V.  People,  67  III.  154;  State  v. 
Davis,  14  Nev.  439-448;  Thomp.  &  M.  Jur. 
p.  284,  §  366.  The  trial  court.  In  sustain- 
ing the  demurrer  to  the  challenge  to  the 
array,  very  pertinently  said :  "The  court 
dues  so  because  no  specific  ground  of  chal- 
lenge to  the  array  Is  urged  that  can  apply 
to  all  of  the  members  of  the  jury  now  se- 
lected, as  the  court  takes  judicial  knowl- 
edge ot  the  fact  that  a  portion  of  the  jury 
was  drawn  by  the  direct  order  of  theuourt 
after  the  commencement  of  the  present 
term,  under  an  order  on  file  for  said  draw- 
ing, and  that  another  portion  of  the  jury 
are  talesmen  selected  by  the  sheriff  upon 
the  order  of  the  court  from  among  the  by- 
standers. "  The  counsel  for  the  defendant 
refers  to  State  v.  Jenkins,  32  Kan.  477,  4 
Fac.  Bep.  809.  and  Insists  that  this  court 
has  decided  that  the  challenge  to  the  ar- 
ray may  be  made  at  any  time  before  the 
Jury  are  sworn  to  try  the  Issues  in  the 
case.  Incidentally,  It  was  said  In  that 
case  that  the  objection  to  the  panel  must 
be  made  before  the  jury  are  sworn.  But, 
Id  that  case,  the  question  was  not  raised 
as  to  the  proper  time  of  making  the  chal- 
lenge to"  the  array,  therefore  we  assume 
it  was  made  in  that  rase  at  the  proper 
time.  It  was  not  intended  to  decide  that 
the  challenge  to  the  array  could  be  made 
after  challenges  for  favor,  undue  Influence, 
or  prejudice  had  been  allowed.  The  Judg- 
ment of  tlie  district  court  will  be  affirmed. 
All  the  justices  concurring. 
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Statb  t.  Eiglb. 
(Supreme  Court  of  Kansas.  Dec.  6, 189a} 
Appeal  from  district  court,  Ford  county;  A.  J. 
Abbott,  Judge. 

Jl  T.  WhtteUm,  far  amielluit  L.  B.  Kellogg^ 
Atty.  Gen.,  and  Ed,  B.  Jfadison,  for  the  State. 

Per  CuBiAM.  This  case  presents  the  Bame  ques- 
tion aa  in  the  case  of  State  v.  Wright,  ante, 
6S1,  (Just  decided.)  We  must  hold  In  this  case, 
aa  in  that,  that  the  challenge  to  the  array,  or  to 
the  panel,  always  precedes  a  challenge  to  the 
pollB.  These  challenges  are  talran  separately. 
When  tbQ  latter  Is  maae,  the  former  is  regarded 
as  waived. 


(Wash. 


(1  Wash.  St.  S25) 

COFFBB  T.  TkRRITOBY. 

(Supreme  Court  qf  Wcbahtngton.  Oct  28,  IS&O.  ^ 

NmaiKOBfl— ABi.TEHBitT— Kbepino  Eousb  or  III 
Famb. 

A  leesee  pleaded  guilty  to  an  indictment 
tea  maintaining  .a  nuisance  by  Iceeping  a  house  of 
ill  fame,  and  an  order  was  Issued  to  the  sheriff 
to  abate  the  same.  No  measures  were  taken  to 
execute  the  order,  but  the  lessee  abandoned  the 
premises,  and  the  owner  went  into  possession. 
About  five  months  later,  the  sheriff  placed  a 
keeper  in  the  lioase,  and  maintained  hini  there 
for  nearly  two  months,  ana  made  an  affidavit 
that  this  was  necessary  in  order  to  prevent  acon- 
tinuance  of  the  nnisance,  and  asked  for  an  order 
against  the  owner  to  show  cause  why  an  execu- 
tion should  not  Issue  against  her  property  for 
the  expense  thereof,  at  me  rate  of  five  dollars 
per  day.  Defendant  demurred  to  the  afBdavit,  the 
demurrer  was  overruled,  and  judgment  was  given 
against  her  for  said  expenses.  Held,  that  the 
proceeding  was  erroneous,  and  that  if  the  ovnier 
kept  a  house  of  ill  fame  on  the  premises  it  was 
not  a  continuance  of  the  former  nuisance,  and  she 
could  not  be  held  responsible  without  a  regular 
proceeding  against  h&e. 

Error  to  district  conrt.  Pierce  county. 

Struve,  Haines  &  McMicken,  for  plain- 
tin  In  error.  W.  B.  Sue//,  Pros.  Atty.,  lor 
the  Territory.  . 

Anoebb,  C.J.  Thlscaee  Is  sui  generis.  It 
appears  from  the  record  that  some  time 
prlorto  October  10, 1888,  the  plaintiff  In  er- 
ror, being  the  owner  ut  certain  premises 
known  as  "  No.  1430  C  Street,  "in  the  city  of 
Tacoma,  iu  Pierce  county,  leased  the  same 
to  one  Nettie  Pamell,  who,  on  said  date, 
was  Indicted  (ormaintalniiiK  a  nuisanceon 
the  premises  by  keeplof?  abouseof  111  fame. 
To  this  indictment  the  defendant  Nettle 
Parnell  pleaded  Kullty,aud  th(>rea[ter,aiid 
on  the  19th  day  of  October,  18S8.  an  order 
was  made  by  the  court,  directed  to  the 
sheriff  of  Pierce  county,  to  abate  said  nui- 
sance. The  ptaintia  In  error  was  not 
made  a  party  to  the  action.  Whether  she 
resided  In  Tacoma  or  elsewhere  at  the 
time  iB  not  shown  by  the  record.  Soon 
after  the  issuance  of  said  order,  Nettie 
Parnell  vacated  the  premines,  and  turned 
the  same  over  to  her  lessor,  the  plaintiff 
in  error,  who  went  Into  possession,  and 
continued  to  reside  therein  up  to  the  rendi- 
tion ol  the  judsment,  by  the  court  below, 
in  this  proceeding.  It  nowhere  appears 
In  the  record  that  the  order  to  the  sheriff 
of  October  19, 1888,  to  abate  the  nuisance, 
for  the  maintaining  of  which  Nettie  Par- 
nell was  Indicted,  was  ever  executed  by 
the  sheriff;  but  It  does  appear  that  on 
the  4th  day  of  March,  1889,  and  long  after 
the  defendant  had  ceasud  to  occupy  orcon- 


tro]  the  premisea,  he  placed  a  keeper  iu 
the  honse  without  theconsentand  against 
the  will  of.the  owner  thereof,  the  plaintiff 
In  error,  and  so  cuotlnued  him  there  until 
the  23d  day  ol  April  following,  at  an  al- 
leged expense  of  fire  dollars  per  day.  Up 
to  this  time,  the  plaintiff  in  error  had  been 
charged  with  no  violation  of  law  in  any 
manner  pointed  out  by  our  statutes.  On 
the  7th  day  of  May,  1889,  however,  the 
said  sheriff  filed  with  the  clerk  of  the  dis- 
trict coort,  holding  terms  at  Tacoma, 
an  affldavlt  setting  forth  the  isaolng  of 
the  order  of  October  19, 1888,  above  men- 
tioned, for  the  abatement  of  the  nuisance, 
and  alleging  that,  on  Investigation,  be  had 
discovered  that  the  nuisance  was  being 
continued  by  the  plaintiff  in  error,  and  in 
consequence  thei'cof  he  had  been  obliged 
to  place  a  keeper  In  charge  of  the  prem- 
ises, during  the  period  abore  specified,  at 
an  expense  ut  five  dollars  per  day;  and 
tliat  he  would  be  obliged,  on  account  of 
the  continuance  of  such  nuisance,  to  retain 
such  keeper  therein ;  and  concluding  with 
a  prayer  that  an  order  be  issued  to  the 
plaintiff  in  error  to  show  cause  why  an 
execution  should  not  issue  against  her 
property  to  satisfy  the'  costs  and  chances 
so  incurred.  Upon  motion  of  the  prose- 
cuting attorney,  based  upon  this  affidavit, 
the  court  made  and  entered  an  order  cit- 
ing her  to  appear  on  the  10th  day  of  May, 
1889,  and  show  cause  why  an  execution 
should  not  issue  against  her  property,  as 
prayed  for  in  the  atfida^t.  On  that  day 
the  detendcmt  appeared  and  demurred  to 
the  afBdavlt.  Her  demurrer  was  over- 
ruled, and  eicceptiun  duly  taken  and  al- 
lowed by  the  court.  The  hearing  then 
proceeded,  l)y  the  examination  of  wit- 
nesses, after  which  judgment  was  ren- 
dered against  thedefendaut  for  the  sum  of 
(514.60,  being  the  costs  and  expenses  of 
abating  said  nuisance,  and  execution  or- 
dered thereon.  From  this  judgment  de- 
fendant appeals  to  this  court,  and  assigns 
for  error  the  making  of  the  order  to  show 
cause;  the  overruling  of  the  demurrer  to 
the  afndarit;  the  entering  of  Judgment 
against  the  ddendant ;  and  ordering  exe- 
cution. 

The '  only  charge  attempted  to  be  made 
against  the  defendant  In  the  court  below 
was  that  contained  in  the  afBdavlt  of  the 
sheriff,  and  that  was  manifestly  insuffi- 
cient in  law  to  warrant  the  subsequent  ac- 
tion of  the  court.  The  evident  object  of 
the  affidavit  was  not  to  chai>^  the  plain- 
tiff  in  error  with  the  commission  of  an 
offense  against  the  law,  bot  to  obt»in  an 
order  from  the  conrt  to  enable  the  sheriff 
to  collect  from  her  the  expenses  of  abating 
a  nuisance  carried  on  or  maintained  by  a 
third  party,  and  which,  as  we  have  before 
stated,  wblh  never  abated  at  all  by  him. 
It  Is  true  the  house  Itself  in  which  the  nui- 
sance had  been  maintained  by  Nettie 
Parnell  was  taken  charge  of  by  the  sheriff's 
deputy  for  a  considerable  length  of  time, 
and,  as  it  seems,  at  no  fnconsTderable  ex- 
pense; but  that  was  In  no  sense  an  execu- 
tion of  the  order  of  the  court>  No  such 
methods  are  sanctioned  either  by  custom 
or  the  law.  Under  the  circumstances  of 
thiK  case,  this  keeper  bad  no  more  right 
to  Invade  or  take  possession  of  the  preni- 
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iBBS  of  the  plaintiff  in  error  than  any  other 
Btran^r;  and.  In  bo  doing,  he  was  a 
mere  treBpaeser,  whatever  may  have  been 
her  character  or  reputation.  If  she  was 
guilty  of  continuing  or  ma'ntaintDg  a  pub- 
lic nuisance  at  the  place  Indicated  by  the 
affidavit,  or  elBewhere,a  formal  complaint 
shuald  have  been  made  ajcalnet  her  before 
a  commltlngmagiHtrateorthe  grand  juvy, 
charging  her  with  the  commission  of  the 
crime.  She  could  then  legally  have  been 
held  to  appear  before  the  district  court 
to  answer  to  the  accusation.  Had  this 
been  done,  and  had  she  been  indicted  and 
convicted  of  the  offense  charged.  It  would 
then  have  been  properly  in  the  discretion 
of  the  court  before  whom  the  action  wne 
tried  to  Issue  a  warrant  tor  theabatement 
of  the  nalsunce  at  the  cost  of  the  defend- 
ant. Bee  Code,  §§  1248.  1249.  Under  no 
other  circumstances  would  the  conrt  be 
authorised  to  issue  Rucb  an  order.  Indeed, 
even  after  conviction,  the  court  Bhuold 
not  in  all  caaes  Issuea  warrant  or  order  of 
abatement.  TheJudgmentBhonldbeadupt- 
ed  to  the  nature  and  circumstanceB  of  the 
case.  Where  the  building  or  structure 
complained  of  ia  Itself  a  nuisance,  the 
court  will.  If  necessary,  order  its  removal 
or  destruction.  But  where  the  use  of  the 
building  constitutes  a  nuisance  whose  ef- 
fects are  merely  Immoral  and  Intangible, 
such  nuisance  can  only  be  abated  by  the 
administration  of  such  punishment  ae  will 
be  likely  to  cause  the  guilty  party  to  de- 
eist.  Wood,  Nuis.  (2d  Ed.)  pp.  4»-45. 
Under  our  statutes,  especially,  the  Judg- 
ment of  the  conrt,  after  conviction,  would 
almost  certainly  reanlt  in  the  abatement 
of  a  nnlBance  of  a  character  growing  out 
of  the  conduct  of  the  defendant.  Upon 
conviction  the  Judgment  of  the  court 
should  be,  in  effect,  that  the  defendant  pay 

a  fine  of  dollars,  and  the  costs  of 

prosecution,  and,  when  expedient  or  neces- 
sary, forthwith  abate  the  nuisance  at  his 
own  costs,  and  stand  committed  to  the 
CDBtody  of  the  sheriff  until  the  flno  and 
coete  be  paid,  or  secured  bb  provided  by 
law.  Code,  §§  1119, 1247-1349;  Wood.  Nuis. 
(2d  Ed.)  pp.  998,  OH.  And  should  any  de- 
fendant, ordered  into  custody  of  the  sher- 
iff, fail  to  pay  or  secure  the  payment  nf 
the  fine  and  costs  adjudged  against  him 
before  the  final  adjournment  of  court,  he 
may  then  be-imprlBoned  In  the  county  jail 
nntil  such  fine  and  costs  are  paid  or  se- 
cured, until  he  has  been  Imprisoned  one 
dayfor  every  three  dollars  of  such  fine  and 
coats.  Code.  §  1125.  If  the  plalutift  in  er- 
ror bad  been  Indicted,  tried,  convicted, 
and  sentenced  according  to  law,  it  seems 
hardly  probable  that  it  would  have  be- 
come necessary,  even  if  proper,  to  place 
her  under  the  surveillance  of  a  depoty- 
Bhertn  or  any  other  person  In  order  to 
abute  the  nuisance  complained  of. 

The  fundamental  error  committed  by 
the  learned  Judge  in  this  proceeding  con- 
sisted in  his  assuming  that  the  conduct 
of  the  plaintiff  in  error  at  number  480  C 
street,  Tacoma,  being  of  like  character 
with  that  of  Nettie  Farnell  at  the  same 
place,  amounted  to  a  continuance  of  the 
nuisance,  for  the  maintaining  of  which 
the  latter  was  indicted.  The  acts  and 
conduct  of  Mary  £.  Coffer  were  not  the 


acts  or  nonduct  of  Nettle  Farnell.  though 
they  may  have  been  of  like  character; 
nor  was  the  one  in  any  manner  whatever 
responsible  for  the  acts  of  the  other.  The 
former  may,  in  fact,  have  been  guilty  of 
a  violation  of  the  law  concerning  nni- 
sances,  but  that  could  only  be  legally  de- 
termined by  the  verdict  of  a  Jury,  a  jury 
not  having  been  waived,  or  on  her  plea  of 
guilty.  The  fact  la  she  had  a  hearing 
before  the  court,  but  no  formal  and  legal 
trial.  She  appeared  by  counsel,  who  de- 
murred and  objected  to  the  v/hole  pro- 
ceeding. The  demurrer  should  have  been 
sustained,  and  no  Judgment  should  have 
been  entered  against  the  plaintiff  In  error. 
For  the  foregoing  reasouR,  thejudgmrait  * 
of  the  court  below  must  be  revenied,  and 
the  cause  dlsmlBsed,  with  costs,  and  It  Is 
so  ordered. 


<20  Or.  323) 


SwBOLE  V.  Bbtxe  et  al. 
{Su^preme  Court  of  Oregon.  Jan.  13,1891.) 
Deed  ABsoLUTB—MoiiTGAaB— Parol  Dbfbasahcb 

— LlABIUTISS  or  MORTaAeBB  nt  I^USBSStOR. 

1.  A  deed  absolute  cpn  its  face  may  be  shown 
by  parol  evidence  to  have  been  intended  as  a 
mortgage  to  secure  the  payment  of  money. 

2.  A  mortgagee  in  cosKsslon  is  liable  to  ac- 
count to  the  mortgagor  lor  the  rents  and  profits, 
and  in  suit  for  an  accoauting  and  redemption  no 
tender  is  necessary  before  the  oommencement  of 
the  suit. 

(Syllalma  by  the  Court.) 

Appeal  from  circuit  court,  Marion  coun- 
ty:  R.  P.  BoiBE,  Judge. 

The  object  of  this  suit  Is  to  hare  a  cer- 
tain deed  made  and  executed  by  the  plain- 
tiff to  Charles  Swesle  in  his  life-time  de- 
clared to  be  a  mortgage,  and  for  an  ac- 
count of  the  rents  and  profits  of  the  land 
described  In  aaid  deed, and  for  the  redemp- 
tion of  said  real  property,  or  auch  other 
relief  as  may  be  proper.  The  findings  of 
the  conrt  are  as  follows:  **(1)  That  the 
plaintiff  on  the  1st  day  of  April,  1S87.  was 
the  owner  of  the  premises  descrilied  In  the 
complaint,  and  that  on  that  day  he  exe- 
cuted a  mortgage  on  aaid  premi^'cs  to  W. 
and  E.  Breyman,  due  from  hin)  and  bla 
wife,  to  them  for  the  sum  of  $4,000.  That 
afterwards,  on  the  81el>  day  of  August, 
1887,  Charles  Swegle,  the  father  of  the 
plaintiff,  paid  to  said  W.  and  E.  Breyman 
eald  $4,000,  and  had  said  note  and  mort- 
gage aaaigued  to  him.  That  afterwards, 
on  the  8d  day  of  September.  18S7,  the 
plaintiff  and  hlA  wife  executed  to  Charles 
Swegle  a  deed  ±o  said  premisea,  which  Is 
made  Exhibit  A,  and  attached  to  this 
complaiht.  (2)  That,  at  th3  time  of  the 
execution  of  said  deed  marked  '  Exhibit  A,* 
ft  was  agreed  and  understood  between  the 
plaintiff  and  hia  father,  Charles  Swegle, 
that  said  George  Swegle  should  have  the 
right  to  redeem  aaid  premises  on  the  pay- 
ment to  him,  Charles  Swegle,  of  the 
amount  of  money  which  Charles  Swegle 
had  paid  W.  and  E.  Breyman,  with  7  per 
cent.  Interest;  and  that  said  Charles 
Swegle  was  to  collect  the  rents  and  profits 
of  said  premises,  and  apply  the  same  on 
said  debt.  (3)  That  the  aaid  debt  on  the 
let  day  of  June.  ly89,  was  the  sum  of 
$4,719.61.  (4)  That  the  amount  of  the 
rents  and  profits  of  said  premises  accruing 
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toCharlesSw^le  and  bis  estate  was,  June 
1, 1889.  the  sum  ol  *685.15,  leaving  a  bal- 
ance due  said  estate  at  that  time>  the  sum 
or  *4,034.46.  (5)  Tliat.  about  and  prior  to 
thi>  commencement  of  tbis  suit,  the  plain- 
tin  offered  to  pay  to  the  estate  of  said 
Cbarlra  SweKle  tlie  said  snm  of  $4.(^.46. 
and  served  upon  the  defendants  au  offer 
In  wrfting  to  pay  the  same,  and  that  the 
offer  was  not  accepted  by  the  defendants. " 
As  ocncluBlons  of  law  the  court  flnds  "  fl) 
that' Haid  deed  marked  '  Exblbit  A '  was, 
at  the  time  the  same  was  executed,  in- 
tended to  be  and  operate  as  a  mortgage 
to  secure  the  sum  ot  money  which  Charles 
Sw^le  paid  to  W.  and  E.  Breyman  for 
the  transfer  of  the  mortgage  of  plaintiff 
and  wife  to  said  W.  and  E.  Breyman;  (2) 
that  plaintiff  is  entitled  to  redeem  Baid 
premises  on  the  payment  to  the  estate  of 
said  Charles  Swe^le  of  the  said  sum  of 
$4,034.4(1;  (3)  that  the  plaintiff,  on  the 
payment  ot  said  sum  of  f4,084.46,  will  be 
entitled  to  a  conveyance  of  Bald  premises 
to  him  from  the  heirs  of  said  Charles 
Swegle.  It  is  therefore  ordered  and  de- 
creed by  the  court  that  the  plaintiff  pay 
into  this  court  for  the  use  of  the  estate  ot 
Charles  Swegle,  deceased,  the  sum  of 
f4,034.46,  within  thirty  days  from  the  date 
uf  this  decree,  and  that,  within  thirty 
days  thereafter,  to-wlt,  within  sixty  days 
from  the  date  hereof,  the  defendants  exe- 
cute In  due  form  a  conveyance  or  convey- 
ances of  all  their  Interest  in  said  pi-emlses ; 
and,  in  case  of  any  failure  of  said  defend- 
ants, or  either  of  them,  to  so  execute  such 
conveyance  or  conveyances,  then  this  de- 
cree shall  stand  in  lieu  thereof,  and  be  ef- 
fectual to  transfer  from  said  defendants  to 
th's  plaintiff  all  of  the  estate  or  Interest 
which  said  defendants  or  either  of  them 
may-  have  in  said  premises.  And  that 
plaintiff  have  and  recover  of  and  from  the 
defendants  his  costs  and  disbursements  in 
this  cause,  taxed  at  9278.20,  and  that  exe- 
cution issue  therefor.  [Signed]  R.  P. 
BoisR.  Judge."  The  heirs  at  law  of  said 
Charles  Swegle  are  made  parties  defend- 
ant; also  the  husbands  respectively  of  his 
daughters,  who  are  married;  also  the  ad- 
ministrator of  bis  estate,  and  the  guard- 
ian of  one  minor  heir.  From  the  decree 
above  set  out  this  appeal  is  takfin  by  the 
defendants  Nancy  Belie,  Henry  S.  Belle. 
Olivia  E.  Holmes,  H.  K.  Holmes.  Charles 
A.  Brown,  and  Emma  Brown,  Frank  K. 
Brown,  and  A.  Bush. administrator  of  the 
estate  of  Charles  Swegle,  deceased. 

Bonbam,  Holmes  Hajden  for  appel- 
lants. Wm.  H.  Kfiiset  axid  Tilmon  Ford, 
for  respond^t. 

Strahan.  C.  J.*  {afterstatln/e  the  facta  as 
above.)  The  main  question  presented  by 
this  appeal  Is  one  of  fact,  and  that  Is 
whether  or  not  the  deed  mttd«  by  George 
Swegle  and  wife  to  Charles  Swegle  on  the 
3d  day  of  September,  1887,  was  intended 
as  a  mortgage  or  an  absolute  conveyance 
ofthereal  property  therein  described.  All 
other  questions  are' subordinate  to  this. 
Since  the  decision  of  this  court  In  Stephens 
V.  Allen, 11  Or.  188.3  Pac.  Ren.  IfW.  the  law 
must  be  regarded  as  settled  In  this  state 
that  a  deed  absolute  on  its  face  may  be 
shown  by  parol  to  have  been  designed 


and  intended  by  the  parties  as  a  mort- 
gage for  the  security  of  money,  or  to  se- 
cure the  performance  ot  some  act:  and  as 
was  said  in  that  case,  "as  such  trans- 
action receives  its  character  from  what 
the  parties  intended  to  make  it  at  Its  in- 
ception, the  ascertainment  of  that  Inten- 
tion always  becomes  the  Important  in- 
quiry. This  necesearllj-  requires  evidence 
of  the  situation  of  the  parties,  ot  the  price 
fixed.  In  connection  with  the  value  ot  the 
property,  the  condurt  otthe  parties  before 
and  after,  and  all  the  surrounding  facts 
and  circumstances,  so  far  as  they  are 
adapted  to  explain  the  real  character  of 
the  transaction. "  A  brltf  reference  to  the 
facts  disclosed  by  the  record  therefore  be- 
comes necessary.  At  the  time  of  the  exe- 
cution of  the  deed  in  question,  (reorge 
Swegle  was  the  owner  in  fee  of  the  land 
In  controversy,  which  was  then  of  about 
the  value  of  from  f 7,000  to  98,000.  About 
th^  month  of  April,  1887,  George  Swegle 
borrowed  f4,000  ot  Breyman  Bros.,  fur 
which  he  executed  bis  promissory  note, 
and  a  mortgage  on  said  real  property,  to 
secure  the  same.  In  the  month  of  August 
thereafter,  Charles  Swegle  purchased  said 
note  and  mortgage  of  Breyman  Bros., 
paying  thetult  face  value  therefor,  and  the 
same  were  regularly  assigned  to  him  with- 
out recourse.  In  the  month  of  September, 
1887,  the  deed  In  question  was  •executed. 
A  somewhat  critical  examination  of  the 
testimony  of  all  of  the  witnesses  shows 
that  it  was  not  intended  as  an  absolute 
deed.  The  value  of  the  property  conveyed 
was  nearly  double  the  amount  of  the 
mortgage.  Though  careful  and  prudent 
In  his  financial  matters,  there  Is  nothing 
In  the  evidence  tending  to  show  that 
Charles  Swegle  would  strip  one  of  his  chil- 
dren of  his  property  by  only  paying  one- 
half  ot  its  value.  On  the  contrary,  b^ore 
this  deed  was  executed,  he  ottered  to  car- 
ry the  debt  at  7  per  cent.,  which  was  a 
lower  rate  than  the  note  to  Breyman 
Bros.  bore.  In  addition  to  this,  he  told 
the  plaintiff  that  he  would  sell  the  land, 
and  that  he  should  have  all  It  would  bring 
over  and  above  the  amount  ot  the  debt. 
The  plaintiff  testifies  to  this,  and  the  tend- 
ency of  the  testimony  of  Mrs.  Swegle.  the 
widow  of  the  deceased,  J.  G.  Evuns,  W. 
¥.  Herran,  and  Robert  Ford,  and  Leander 
Bender  was  to  establish  that  fact. 
So  entirely  satisfied  were  several  of  the 
children  ol  Charles  Swegle,  as  well  as  the 
widow,  ot  the  justice  of  the  plalntltTs 
claim,  that  they  executed  deeds  of  release 
to  him  ot  all  interest  In  said  real  property. 
Being  satisfied  that  the  deed  in  question 
was  executed  as  a  security  for  money,  it 
must  be  adjudged  to  be  a  mortgage  to 
which  will  attach  the  right  of  redemption, 
and  every  other  Incident  ot  a  mortgage. 
Something  was  said  upon  the  argument 
as  to  the  inaufSclency  of  the  plain tltf's  ten- 
der in  writing  made  before  the  suit  was 
commenced;  but  we  do  not  think  it  neces- 
sary to  pass  upon  that  question  at  this 
term.  The  plaintiff  could  not  make  a 
tender  In  writing  or  otherwise  ot  the 
amount  actually  due,  for  the  reason  that 
Charles  Swegle  had  the  possession  of  said 
land  two  or  three  years,  and  the  rents  and 
profits,  to  which  the  plaintiff  was  end- 
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tied,  remained  Qnacconnted  for.  He  bad 
tbe  right  to  know  the  amount  of  them, 
and  to  have  the  same  deducted  from  the 
amount  due  Charles  Swegle.  The  balance 
remaininft  due  Is  what  he  must  pay,  and 
that  could  nut  be  known  till  an  account 
was  taken.  Fludln^  no  errorln  the  Uecroe 
appealed  from, the  same  must  be  affirmed. 
<30  Or.  229)   

Rayburn  V,  HuBD  et  ah 
(Supreme  Court  of  Oregon,    Jan.  fl,  1S91.) 

Rissr  TO  Skt-Ofp— AssiONiCBNT  or  Cbobi  in 

Action. 

1.  Wbere  an  acooant  for  goods  Bold  and  de- 
livered Is  definite  and  exists  to  tbe  form  of  a 
debt,  vrhich  was  then  due  and  payable  at  the 
time  ol  tbe  transfer,  it  Is  a  proper  matter  of  set- 
off. 

2.  Tbe  principle  is  well  established  that  the 
purchaser  of  any  thing  in  action,  not  nef^otlo- 
ble,  takes  it  subject  to  all  the  defenses  which  the 
debtor  or  promisor  had  at  the  time  uf  the  as- 
signment. 

8.  An  asslffnee  of  s  chose  In  action,  not  ne- 
gotiable, takes  tbe  thing  assigned  subject  to  all 
the  riplits  which  the  debtor Tiad  acquired  in  re- 
spect thereto  prior  to  the  assignment^  or  the  time 
notice  was  given  of  it. 

4.  Tbe  court  may,  in  its  discretion,  relieve  a 
party  from  default  in  failing  to  (nrnlsb  a  bill  of 
Items  when  it  is  made  to  satisfactorily  appear 
,  that  a  good  and  suAiclent  reason  existed  for  such 
failure,  and  one  is  furnished,  etc 
{SylUibut  Uy  the  CourL) 

Appeal  torn  circuit  court,  Benton  county; 
R.  S.  HiSAN,  Judj^e. 

This  Ir  an  action  bron;;ht  by  the  plain- 
tiff afcaiitHt  the  defendants  to  recover  the 
sum  of  $850,  with  interest,  on  a  non-ne- 
KOtiable  prointKsory  note,  made  hy  the 
defendants  to  J.  C.  Young  f>n  the  2Sth  day 
of  August,  1N8K,  and  sold  and  amlRned  by 
blm  to  the  plaintiff,  etc.  The  defendants 
admit  thcmakinsof  said  note,  but  deny  the 
asslKnnient,  and  then  alletre  afhrmatively 
by  way  of  set-off  that  the  said  Younffon  the 
2sth  day  of  AnKust,  IK88,  was  indebted  to 
JnineM  (7..  Taylor  In  the  sum  of  S299.29  for 
balance  due  ou  account  for  goods  and 
wares  sold  and  delivert-d  to  the  said  Young 
by  the  said  Taylor  at  his  special  instance 
and  retpiest,  at  the  rarious  dates  and 
times  therein  specified,  and  that  the  said 
nam  of  $21)0.29  has  not  been  paid,  nor 
any  part  thereof;  that  on  the  2Sth  day 
of  Auffust,  lsS8,  the  said  Jamt^  C.  Taylor 
sold  and  assigned  the  sr^id  account  to  the 
defendant  L.  L.  Uurd;  and  that  on  the 
same  day.  for  Talne  received,  he  sold  and 
assigned  the  undivided  three-fourths  of 
said  account  to  the  other  defendants,  and 
that  the  defendants  In  said  action  were 
the  hoiin  Sdf.  owners  of  said  account  since 
the  2Nth  day  of  August.  1K{*8,  It  Isenough 
to  say  that  an  account  for  SC3  in  favor 
Ueoi*KeTuylor  was  similarly  assigned,  and 
Is  set  out  as  a  defense,  in  substance,  to 
the  same  effect.  The  rep1>-  denied  ail  the 
material  altgntlous  of  the  ct)mplalnt. 
Upon  a  trial  the  Jury  found  a  verdict  for 
the  plaintiff  for  the  Rum  of  $3sl,  offset  by 
accounts  for  $360.04,  leaving  a  balance  due 
the  plaintiff  for  the  sum  of  $20.00,  for 
which  Judgment  was  rendered  by  the 
court,  and  from  which  tbe  plaintiff  ap- 
peals to  this  court. 

L.  riina,  for  plaintiff.  IV.  S.  McFaddea 
and  J.  R.  Brjruon,  fur  delmtdants. 


Lord,  J.  {after  stating  tbe  ihets  as 
above.)  The  principal  question  presented 
by  this  record  relates  to  the  defensu  of  set- 
off. Theobjection  is  that  the  accounts  for 
goodH  sold  and  delivered  are  not  Hqul- 
datt^d,  and  that  the  defendant  ought  not 
to  bo  permitted  to  plead  them  as  a  net- 
erf,  because  the  defendantfl  owned  the  ac- 
counts at  tbe  time  of  the  execution  of  tbe 
Doh-negotlable  note  by  them.  The  ac- 
counts are  for  goods  sold  and  delivered* 
and  the  amount  is  ascertained  and  defl< 
nttely  Sxed  by  arithmetical  compnta- 
tiun;  and  they  exist  in  the  form  of  u  di-bt 
which  the  defendants  claim  were  then  due 
and  payable  at  the  time  of  tlie  traosfor. 
An  Itemized  account  of  them  was  fur- 
nished the  plaintiff,  and  there  Is  no  pr^ 
tense  of  mistake,  or  that  they  were  not 
Just  and  valid;  nor  that  the  assignor  of 
the  plaintiff  did  not  owe  them,  and  defend- 
ants own  them,  and  upon  which  they 
could  have  maintained  action  before  the 
transfer.  It  Is  an  old  rule  that,  wherever 
the  demand  Is  so  certain  that  an  indebi- 
tatus aasampsit  would  lie,  it  la  the  proper 
subject  of  tbe  set-uff.  Burgess  v.  Tucker, 
5Johns.l04.  The  defendants*  demand  was 
for  money  on  an  account  for  goods  sold 
and  delivered,  and  for  its  recovery  an  in- 
debitatus assumpsit  would  lie ;  and  this;  as 
the  authorities  show,  furnishes  the  test 
for  Its  allowance  as  a  set-off.  in  Smith 
T.  Huie,  14  Ala.  202.  It  was  held  that 
a  demand  for  tbe  value  of  tbe  com  deliv- 
ered may  be  pleaded  as  an  offset,  though 
the  price  of  the  corn  hud  not  been  agreed 
on.  tbecourt  saying:  "It  has  been  held  that 
adcmatid  for  which  &n  indebitatus  assump" 
sit  woultl  He  may  be  pleaded  as  a  set-off  to 
a  debt  due  on  a  note,  and  that  it  is  not 
Dscessary,  to  constitute  a  money  demand, 
that  the  price  should  have  been  agreeil 
for  articles  sold  which  compose  it."  The 
nastfS  cited  have  no  relevancy  to  the  point 
Involved. as  note  Boyer  v.Clark.SNeb.Hil, 
or  Pierce  v.  Honman.  4  Wis.  21H.  As  an 
Indebitatus  assumpsit  will  lie  for  gouils 
sold  and  delivered,  being  a  money  de- 
mand in  the  form  of  a  debt,  necessarily 
goods  sold  and  delivered  is  good  matter 
of  set-off,  becauRe  the  demand  Is  liqui- 
dated, and  the  ainoiint  definitely  ascer^ 
talned  and  alleged,  and  a  debtthendueand 
payable  at  the  time  of  the  tranufur.  Thla 
result  Is  fotal  to  the  objection  raised. 

As  to  tbe  next,  the  Instrument  upon 
which  the  action  Is  brought  Is  a  non-nego- 
tiable note,  and.  before  reaching  the  real 
objection  urged,  it  Is  necessary  to  consider 
its  assignment,  and  the  subjects  1o  which 
it  Is  liable  as  set-off  In  the  hunds  of  the  as- 
signee. Our  statute  provides  that,  "in 
case  of  an  assignment  of  a  thing  in  action, 
the  action  of  the  assignee  shall  be  without 
prejudice  to  any  set-oK  orother  defense  ex- 
isting at  tbe  time  of  or  before  notice  of  the 
assignment;  but  this  section  shall  not  ap- 
ply to  a  negotiable  promissory  note  or  bill 
of  exchange  trausferred  In  good  faith  and 
upon  goml  consideration  befoi*e  due." 
Hill,  Code.  §  28.  This  section,  and  section 
27.  preceding  It.  requiring  In  most  cases 
that  the  real  party  In  interest  be  plalntlK, 
has  enabled  the  assignee  of  a  thing  in  ac- 
tion to  sue  In  bis  own  name;  but  in  all 
other  respeqtB  the  rights  of  the  parties  re> 
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main  anchanged.  The  principle  is  well 
settled  tbat  a  purchaser  of  a  thing  in  ac- 
tion, not  negotiable,  takes  It  subject  to  all 
the  defenses  which  the  debtor  or  promisor 
had  at  the  time  of  the  aBsignment,  and 
which  becouldhavemadeavallableaBade- 
fenae.  When  the  maker  of  a  non-nego  tla  ble 
instrument  Is  sded  by  the  assignee,  he  may 
set  up  as  a  defense  against  biin  any  such 
mutter  by  way  of  set-off  or  other  .defense 
as  he  could  have  set  np  against  bts  assign- 
or. The  complaint  shows  tbat  the  In- 
strumecrtopon  which  the  action  is  broDgbt 
l8  a  non-negotiable  note,  and  that  the  day 
after  its  execution  It  was  aeBlgned  to  the 
plalntftr.  This  entitled  the  defendant  to 
set  up  any  defense  which  he  coald  hare  in- 
terposed afcainst  the  assignor,  and  which 
existed  at  the  time  and  before  notice  ofthe 
assignment.  "An  assignee,"  said  Wriqht, 
J.,  "of  a  chose  In  action,  not  negotiable, 
takes  the  thing  assigned,  subject  to  all  the 
rights  which  the  debtor  had  acquired  in 
respect  thereto  prior  to  the  assignment,  or 
to  the  time  notice  was  given  of  it  when  there 
Is  an  interval  between  theexecution  of  the 
transfer  and  the  notice. "  Callahan  v.  Ed- 
wards, 33  N.  Y.  483.  The  defendants  had 
acqolred  the  accounts  prior  to  the  transfer, 
and  owned  them  at  the  time  the  note  was 
executed.  They  gave  the  non -negotiable 
note,  and  on  the  same  day  received  a  trans- 
fer of  the  accounts  against  the  assignor 
of  the  plaintiff  which  was  prior  to  the  as- 
signment. This  shows  that  there  was  an 
existing  Indebtedness  against  the  assignor 
of  the  plaintiff,  then  due  and  payable  be 
lore,  as  well  as  at  the  time  of,  the  assign- 
ment, upon  which  an  action  might  hare 
been  maintained  by  tbedetendanta.  When 
the  defendants,  as  promisors  of  such  an 
instrument,  were  sued  by  the  assignee,  the 
defenses  which  they  had  at  the  time  of  the 
assignment  against  the  original  creditor 
alike  avail  to  them  against  the  plaintiff  as 
the  substituted  creditor.  When  the  plain* 
tiff  sued  them  on  this  note.lt  was  then  due 
and  payable,  and  there  existed  two  up- 
posing  demands  In  a  perfect  condition  at 
the  same  time;  and  in  such  case,  either 
mayinnlet  upon  a  set-off.  Pom.  Rem.  g 
163.  "A  set-off,"  said  Sajjdford,  C.  J.,  "Is 
made  where  the  defendant  has  a  debt 
against  the  plaintiff  arising  out  of  a  trans- 
action independent  of  the  contract  on 
which  the  plalntlO  snes  and  desires  to 
avail  himself  of  that  debt  in  the  existing 
suit,  either  to  reduce  the  plalntilf's  recov- 
ery, or  to  defeat  it  altogether."  Avery  v. 
Brown,  31  Conn.  401.  The  accounts  held 
by  the  defendants  were  mature  for  collec- 
tion on  their  part,  and  complete  as  mat- 
ters of  set-off  as  the  cause  of  action  upon 
the  note.  As  a  consequence,  the  right  of 
set-off  existed  at  the  time  of  the  assign- 
ment, and  the  plaintiff  took  subject  to  it. 
This  result  obviates  all  objections  urged 
opon  this  phase  of  thecase,  except  the  con- 
tention that,  as  the  defendants  owned  the 
accounts  at  the  time  the  note  was  ex- 
ecuted, they  ought  not  to  be  permitted  to 
plead  it  as  a  set-off.  While  It  is  true  that 
the  giving  of  a  note  Is  prima  fer/pevldence 
that  an  existing  indebtedness  of  the  payee 
to  the  maker  is  paid,  yet  the  fact  may  be 
alleged  and  shown  to  be  otherwise.  The 
fact  tbat  theassignor  of  the  plaintiff  owed 


the  defendants  at  the  time  they  gave  him 
their  note.  In  the  absence  ol  any  explana- 
tion, might  be  considered  as  a  settlement 
bttween  the  parties:  but  such  Is  not  the 
case  when  It  Is  alleged  and  proved  that 
Bucb  indebtedness  Is  not  paid,  and  is  of- 
fered as  a  matter  of  set-off.  In  Graves  v. 
Shulman,  69  Ala.  406,  the  court  say:  "Al- 
though the  giving  of  a  note  Is  priinn  facie 
evidence  that  a  previous  Indebtedness  of 
the  payee  to  the  maker  is  or  has  been  dis- 
charged, It  Is  allowable  to  allege  and  show 
In  any  particular  case  that  in  ^uch  case 
this  Is  not  true ;  and,  in  the  plea  onder  eon- 
siderntjon,  it  is  alleged  that  the  prior  in- 
debtedness of  the  plaintiffs  to  the  debt  set 
up  In  the  plea  ol  set-off  was  not  dis- 
charged." In  the  present  case.  It  is  dis- 
tinctly alleged  that  tbedemands  pleaded  as 
a  set-off  are  not  paid,  nor  any  part  there- 
of. If,  after  the  assignment,  the  defend- 
ants bad  promised  the  assignee  to  pay  the 
note,  there  might  be  some'  force  in  the  sr- 
gumentthat  the  defendants  oaght  to  be 
estopped  from  setting  up  their  demands. 
But,  as  the  case  stands,  It  Is  difficult  to 
nnderstand  its  applicability,  or  that  the 
doctrine  we  have  been  considering  encour- 
ages litigation.  That  argument,  once 
earnestly  urged,  has  long  since  been  ex- 
ploded, for  practical  experience  has  utterly 
refuted  It.  The  position  which  the  plain- 
tiff, as  assignee,  occupied  was  the  same 
which  his  assignor  occupied  at  the  time  of 
the  transfer;  and,  standing  in  his  shoes, 
he  must  abide  the  consequences  of  his  posi- 
tion, and  cannot  avoid  defenses  to  which 
his  assignor  was  liable  at  the  time  of  the 
assignment. 

This  disposes  of  all  questions,  except  one 
other  to  which  little  objection  was  urged, 
and  which  we  shall  dispose  of  by  saying 
tbat  the  trial  court  may,  in  Its  discretion, 
relieve  a  party  from  default  in  falling  to 
furnish  a  bill  of  Items  when  It  is  raude  sat- 
isfactorily to  appear  tbat  a  good  and  snffl- 
cient  reason  existed  for  such  failure  at  the 
time,  and  one  is  furnished.  Bobbins  t. 
Butler,  22  Pac.  Rep.  808.  Judgment  al- 
flrmed. 

'  (a)  Or.  223) 

Bbitt  v.  Mares  et  al. 

.   (Supreme  Court  of  Oregon.  Jml  «,  1891.) 

Vbssob  iHD  Vbkdbh — FBim>— Sua  in  Oitos»— 
Wabbahtt. 

1.  In  a  Buit  by  a  vendee  agttinstthe  vendor  in 
which  frand  is  relied  npoa  as  the  (grounds  of  ro- 
ief,  it  must  appear  tram  the  complaint,  tuaaog 
other  things,  tbat  the  vendor  knew  that  the 
representations  relied  upon  were  ontrue.  and  that 
they  were  made  with  the  intent  to  defraud  the 
plaiDtiff.  Rolfes  v.  Russel,  5  Or.  400,  aud  Dun- 
ning V.  Creason,  6  Or.  841,  approved  aud  followed. 

3.  Where  a  tract  of  land  is  sold  for  a  sum  in 
gross,  and  not  by  the  acre,  and  the  quantity  stated 
is  qualified  by  the  words  "more  or  less^  "  there 
is  no  warraDty  of  the  qiuuitity^  and  there  can  be 
no  abatement,  If  the  number  acres  is  le»s  than 
stated,  nor  oompensation  allowed  for  any  excess. 
(SyllabuB  hu  the  Court. ) 

Appeal  from  circuit  court, Donglas  coun- 
ty; R.  S.  Bean,  Judge. 

This  suit  was  commenced  on  the  lltb 
day  of  April,  1K89.  The  complaint,  in  sub- 
stance, alleges  tbat  on  the  9th  day  of  No- 
vember, ISHit,  thedefendant  S.  Marks  fraud- 
ulently and  falflVly,  represented  and  told 
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the  plalntin  that  a  certain  (arm  contained 
1«9.09  ucree,  and  thereby  indacpd  plaintiff 
to  purchase  the  same  from  defendants; 
and  plalntin.not  knowinK  how  much  land 
the  (arm  did  contain,  and  relying  on  the 
statements  and  representations  o(  eald 
Maries,  did  pnrchase  satd  farm  from  de- 
fendants, and  paid  there(or  the  sum  o( 
$1,700.  That  thR  ''arm  Contained  only 
141.01  acres,  instead  of  169.09  acres,  the 
quantity  sold  tu  plaintiff.  That  plaintiff 
was  damaged  9282.20  thereby.  That  on 
said  9tb  o(  November,  1889,  plaintiff  paid 
de(endants  f 600  cash,  and  gave  his  note 
for  the  balance.  ($1,100,)  and  a  mortgage 
on  said  farm  to  secure  the  same.  That 
plaintiff  gave  his  note  to  deiendaots  on 
.  the  ISth  June,  1»85,  for  $151,  and  on  the 
23d  July.  1886.  for  $50.  That  there  was 
no  consideration  for  the  note  of  $1,100,  ex- 
cept the  balance  o(  the  purchase  price  o( 
said  fai'm,  whicb  balance,  In  fact,  was 
only  $817.80,  and  not  $1,100,  and  It  was  by 
reason  of  the  mistake  as  to  the  amount  of 
land  in  said  farm  that  the  note  was  given 
lor  $1,100,  Instead  of  $817.80,  the  correct 
anioant,  and  the  amount  intended.  That 
plaintiff  has  paid  on  note  (or  $1,100,  De- 
cember 18. 1883,  $700;  OctoberlS,  1884,  $100; 
November  9, 1886,  $30;  November  18,1885, 
$100;  April  16, 1887.  $50;  and  upon  note  (or 
$151,  November  28,  1885.  $100.  That  de- 
fendants  still  retain  said  three  notes  in  their 
posseflsion,  and  on  April  2, 1889,  plaintiff 
offered  to  pay  them  $50,  In  addition  to 
what  had  been  paid,  and  requested  them 
to  deliver  up  said  notes,  which  they  re- 
fused. Plaintiff  prays  that  the  defendants 
be  enjoined  from  transferring  said  notes; 
that  $282.80  be  deducted  (rom  the  note  for 
$1,100,  at  Its  date,  and  that  an  account 
be  taken  between  the  plaintiff  and  said 
detendanto  o(  such  sum  as  may  be  due 
them;  and  that  satd  notesbedeliTered  up, 
together  with  said  mortgage,  (or  cancella- 
tion, and  (or  gpnerat  relie(.  The  answer 
denies  each  material  allegation  o(  the  com- 
plaint. The  answer  tbencontatns  thlsfur- 
ther  and  separate  de(en8e:  That  on  No- 
vember  9.1883.  (or  $1 ,700,  defendants,  by 
deed,  conveyed  to  plaintiff  the  following 
described  preralseB,  to-wit :  East  half  of 
the  donation  claim  of  John  W.  Burch, 
which  entire  claim  Is  there  described,  giv- 
ing the  courses  and  distances  but  not  the 
number  of  acres  contained ;  also  thenorth- 
west  part  of  the  donation  claim  of  A.  J. 
Tiller,  giving  commencing  corners  and 
conreee  and  distances,  but  not  the  number 
of  acres  contained, — reserving  from  said 
lands  so  conveyed,  that  certain  parcel  of 
land  heretofore  sold  by  J.  R.  Jennings  to 
Ezeklel  Lyttle,  which  deed  Is  referred  to 
in  deed  o(  derendantu,  as  recorded  in  Doug- 
las county, Or.,  which  land, It  Is  said  In  de- 
fendants' deed,  comprises  all  of  the  dona- 
tion claim  of  J,  W.  Burch,  lying  on  the 
north  side  nf  Cow  creek,  and  was  dated 
May  23.  1863.  That  said  deed  of  defend- 
ants to  plaintiff  does  not  mention  the  num- 
ber of  acres  Intended  to  be  conveyed,  and 
was  so  understood  between  the  plaintiff 
and  defendants  at  the  time.  That  plain- 
tiff has  ever  since  been  In  possession  of 
the  whole  of  said  property,  which  is  the 
aame  land  referred  to  in  plaintiff's  com- 
plaint. The  reply  denies  that  the  dona- 


tion claim  of  Burch  Is  described  in  plain, 
tiff's  deed,  and  alleges  that  It  Is  described 
as  follows,  giving  courses  and  distances : 
Containing  In  township  80  S.,  range  6  W., 
221.18  acres,  and  in  township  30  S.,  range 

5  W.,  97  acres;  also  the  north-west  part  of 
land  claim  of  A.  J.  Tiller,  giving  coursee 
and  distances,  containing  60  acres,  mure 
or  less, — reserving  from  the  above-de- 
scribed premises, and  not  herein  conveyed, 
that  certain  60  acres  heretofore  sold  by  .1. 
R.  Jennings  and  wife  to  Ezeklel  Lyttel, 
comprising  all  the  claim  of  Burch  on  the 
north  side  o(  Cow  creek.  Denies  that  the 
deed  (rom  defendants  to  plaintiff  is  with- 
out mention  of  the  number  of  acres  In- 
tended to  be  conveyed,  but  alleges  that 
said  d(!pd  does  mention  that  the  Burch 
claim  contains  818.18  acres,  and  the  east 
half  Is  159-09  acres,  and,  except  50  acres.  Is 
109.09  acres.  Denies  that  defendants  de- 
liveretl  possession  to  plaintiff  o(  all  the 
lands  intended  to  be  conveyed,  but  elites 
that  It  was  expressly  stated  by  S.  Marks, 
and  so  understood  by  plaintiff  and  defend- 
ants at  the  time  the  deed  was  executed, 
that  the  ^ast  hall  of  the  claim  on  the 
south  of  Cow  Creek  contained  109.09  acres, 
and  the  whole  of  said  farm  contained 
169.09  acres,  when  In  fact  the  east  half  of 
said  claim  south  of  Cow  creek  contained 
only  81.01  acres,  and  the  whole  of  said 
farm  contained  only  141.01  acres.  Upon 
these  tesnes.  the  court  below  tried  the 
case,  and  rendered  a  decree  against  the 
plaintiff  dismissing  the  suit,  from  which 
be  has  appealed  to  this  court. 

Wm.  if.  (I^f/y/s.  for  appellant.  HamiltoD 

6  Hamilton  and  Lane  A  Laiw,  for  re- 
spondents. 

Strahan,  C.  J.,  (alter  stating  the  facts 
aa  above.)  1.  It  is  nowhere  all^^d  in  the 
complaint  that,  at  -the  time  Marks  made 
the  representations  complained  of,  he 
knew  that  the  (arm  did  not  contain  169.09 
acres,  or  that  they  were  made  with  the  in- 
tent to  defraud  the  plaintiff.  By  omitting 
these  allegations,  the  plaintiff  (alls  to 
make  a  case  in  bis  complaint  which  would 
entitle  him  to  any  relief  on  the  ground  of 
fraud.  Rolfes  v.  Ruasel,  5  Or.  400;  Dun- 
ning V.  Cresson,  6  Or.  241. 

2.  But  the  plaintiff's  counsel  argued 
that  mistake  Is  alleged  in  the  complaint, 
and  that,  of  itself.  Is  sufficient  to  entitle 
the  plaintiff  to  relief.  Waiving  all  ques- 
tion as  to  the  insufficiency  of  the  pleading 
on  this  point,  we  will  proceed  to  examine 
the  facts  briefly.  The  plaintiff  holds  un- 
der a  deed  from  Marks  and  WoUenburg 
and  wife,  dated  the  9th  of  November,  188?. 
The  consideration  expressed  in  the  deed 
is  $1,700.  The  premises  conveyed  are  de- 
scribed as  follows:  "The  east  half  of  that 
certain  donation  land  claim  of  John  W. 
Burch.  which  entire  donation  claim  is  de- 
scribed as  oommencing  at  a  point  6.14 
chains  west  and  22.30  chains  south,  from 
the  corner  of  sections  24  and  25  in  T. 

 S.,R.  6we8t,  (claim  No.  61;)  thence 

east  23  chains;  thence  north  5S.50  chains; 
thence  west  74  chains;  thence  south  36.20 
chains;  thence  east  50.80  chains.;  thence 
south  22.30  chains,  to  the  place  of  begin- 
ning,— containing  In  township  SO  S..  B,  6 
west,  231.18  acres  and  In  township  ^  S.. 
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R.  5  west,  97  acres.  Also  the  north-west 
part  of  the  donation  land  claim  or  A.  J. 
TilIer,comniencing  20.63  chaiuB  south,  and 
7.16  east,  from  the  north-west  corner  of 
section  30  in  township  30  S.,  K.  5  west; 
thence  running  ea^t  29.50  chains;  thence 
south  20.34  chains;  thence  west  29.50 
chains;  thence  north  24.30  chains,  to  the 
place  of  beginning,— containing  60  acres, 
more  or  leds.  Beserving  and  excepting 
from  the  above-described  premises,  and 
not  herein  conveyed,  that  certain  fifty 
acres  heretofore  sold  by  J.  B.  Jennings 
and  wife  to  Ezelilel  Lyttel,  which  said  deed 
therefor  Is  recorded  in  rolnme  No.  3  of 
deeds,  page  599,  In  the  clerk's  office  of 
Douglas  county.  Oregon,  and  which  land, 
so  excepted  from  this  conveyance,  com- 
prises all  of  the  land  of  the  said  donation 
claim  of  J.  AV.  Burch  lying  and  being  on 
the  north  side  of  (-'owcrt-ek.  which  said 
deed  is  dated  May  23.  1863."  This  deed 
contained  general  covenants  of  warranty, 
but  did  not  specify  the  amount  of  land 
conveyed.  The  deed  of  Jennings  and  wiffl 
referred  to  conveys  to  Lyttel  "all  of  the 
land  belonging  to  the  donation  land 
claim  of  John  Wesley  Burch  lying  on  the 
north  side  of  Cow  creeic.  containing  fifty 
acres,  more  or  less.**  Marks  and  WoUen- 
burg.  by  the  reference  which  they  make  to 
this  last-named  deed  in  their  deed  to  the 
plaintiff,  have  made  its  descriptive  words 
a  part  of  their  deed  as  completely  as  If 
they  were  written  out  at  lar^e  In  such 
deed ;  so  that  the  plaintiff  was  bound  to 
know  that  all  of  tbat  part  of  the  Burch 
claim  north  of  Cow  creek  was  conveyed 
away.  The  descriptive  words  in  no  man- 
ner fl-x  the  amount.  Whatever  may  have 
been,  the  plaintiff's  Impression,  as  to  the 
amount  of  land  contained  In  the  farm  pur 
chaseil  from  Marks  and  Wollenburg,  his 
own  evidence  shows  that  it  was  a  pur- 
chase of  the  farm  In  gross,  and  not  by  the 
acre.  "Question.  What  did  you  agree  to 
pay  him  fur  this  farm?  Answer.  I  went 
and  looked  at  the  farm,  and  wrote  hfm 
that  I  would  give  him  ?l,700  for  the  farm.  ** 
These  facts  clearly  bring  this  case  within 
the  principle  that,  where  a  tract  of  land  Is 
sold  for  a  sum  in  gross,  and  not  by  the 
acre,  and  the  quantity  stated  is  qualified 
by  the  words  "more  or  less,"  there  Is  no 
waranty  of  quantity,  and  there  can  be 
no  abatement,  if  the  number  of  acres  Is 
lees  than  stated,  nor  compensation  al- 
lowed for  any  excess.  2  Sutb.  Dam.  250, 
and  authorities  cited  In  note  2;  Noble  v. 
Googins,  99  Mass.  231 ;  Canal  Co.v.  Emmett, 
9  Paige,  168;  Board  v.  Younger,  29  Cal. 
179:  Cram  v.  Bank.  42  Barb.  434  ;  2  Warv. 
Vend.  925.  These  authorities  effectually 
dispose  of  the  appellant's  contention,  and 
require  the  affirmance  of  the  decree  ap- 
pealed from,  and  it  Is  so  ordered. 


(20  Or.  236) 


State  v.  Lawrence. 


{Supreme  Court  of  Oregon.   Jan.  6, 1891.) 

Largest — Indictment— Kobbkrt, 
1.  An  indictmeDt  which  charges  that  L.  on 
the  asth  day  of  October,  1890,  In  the  county  of  M. 
and  state  of  Oregoo,  did  feloniously  in  and  upon 
G.  L.  make  an  assault,  and  him  the  said  G.  ij. 
did  put  in  fear  and  in  danger  of  his  life  and  of 
great  bodily  harm,  and  one  silver  watcb,  of  the 


value  of  $10,  did  forcibly,  violently,  and  a^lnst 
his,  the  said  G.  L.'s,  will  feloniously  steal  and 
carry  away  the  said  watch,  and  then  and  there 
being  the  personal  property  of  the  said  G.  L., 
will  not  sustain  a  conviction  of  the  crime  of  lar- 
ceny from  the  person. 

2.  An  indictmeoc  for  the  crime  of  robbery  un- 
der section  1742,  Hill's  Code,  is  defective,  which 
fails  to  charge  that  the  offense  was  committed  by 
force  and  violence,  or  by  putting  In  fear  of  totw 
and  violence,  or  assaalt,  as  the  case  may  be. 

8.  A  conviction  for  the  crime  of  larceny  from 
the  person  cannot  be  sustained  under  an  indict- 
ment for  robl>ery,  which  fails  to  charge  that  the 
property  was  taken  from  the  person. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Steabnb,  Judge. 

The  defendant  was  indicted  forthe  crime 
of  robbery,  and  convicted  of  the  crime  of 
larceny  from  the  person.  The  charging 
part  of  the  Indlctmeot  is  as  follows:  **The 
said  Abe  Lawrence,  on  the  28th  day  of  Oc- 
tober, A.  D.  1890,  in  the  county  of  Mult- 
nomah, and  state  of  Oregon,  did  felonious- 
ly in  and  upon  one  Geo.  Lebo  made  an  as- 
sault, and  him,  the  said  Geo.  Lebo,  di<l 
put  In  fear  and  In  danger  of  his  life  and  uf 
great  bodily  harm,  and  one  silver  watch 
of  the  value  of  ten  dollurs  did  forcibly, 
violently,  and  against  his.  the  said  Geo. 
Lebo*s.  will,  feloniously  take,  steal,  and 
carry  away,  the  said  watch  then  and  there 
being  of  the  personal  property  of  said  (ieo. 
Lebo,  contrary, "  etc.  No  bili  of  excep- 
tions is  contained  in  the  record,  and  the 
sole  question  therefore  is  whether  or  not 
the  indictment  is  sufficient  to  stistain  the 
judgment  of  conviction. 

Gilbert  J.  MeGtBB,  for  api>ellant.  T.  A. 
Steveas,  Dlst.  Atty..  and  W.  T.  Hume,  for 
the  State. 

Strahan,  C.  J.,  i  after  stating  the  factsas 
above.)  Section  1742,  Hill's  Code,  deflnes 
the  crime  for  which  the  pleader  attempted 
to  indict  the  defendant.  That  section  pro- 
vides: "If  any  person  not  being  armed 
with  a  dangerous  weapon  shall  by  force 
and  violence,  or  by  assault,  or  by  putting 
in  fear  of  force  and  violence  or  assault, 
rob.  steal,  or  take  from  the  person  of  an- 
other, any  money  or  other  property  which 
may  be  tlip  subject  of  larceny,  such  perHon, 
upon  conviction  thereof,  shall  be  punished 
by  imprisonment  In  the  penitentiary  not 
less  than  one  nor  more  than  five  years." 
It  will  be  observed  that  this  Indictment 
fulls  to  charge  that  the  property  in  queH- 
tion  was  taken  from  the  person  of  George 
Lebo.  The  Jury  having  convicted  the  de- 
fendant of  the  crime  of  larceny  from  the 
person,  he  was  sentenced  to  the  peniten- 
tiary for  a  crime  not  charged  in  the  Indict- 
ment. 

The  indictment  is  fatally  defective  in  an- 
other particular.  It  is  not  charged  that 
this  crime  was  committed  "byfureeand 
violence,  or  by  putting  In  fear  of  force  and 
violence  or  assault,"  It  is  the  violation 
of  the  sacredness  of  the  person  by  any  of 
the  means  enumerated  In  the  Btatute 
whereby  one's  property  Is  taken  which 
the  law  punishes,  and  not  the  mere  fact 
that  a  larceny  is  committed.  The  plead- 
er ought  therefore  to  aver  that  the  prop- 
erty was  taken  from  the  pernon  by  some  of 
the  means  mentioned.    The  defendar.t 
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may  have  ased  force  and  violence,  or  aa- 
Baulted  the  proeecotor,  or  put  him  in  fear 
<>f  loi-ce  and  violence  or  aseault,  yet  if  he 
did  not  rob.  steal,  or  talte  from  the  per- 
son the  property  in  question  by  some  oneor 
more  of  the  means  enumerated,  the  crime 
in  not  made  out.  If  the  crime  were  prop- 
erly charfred  and  any  of  tiie  acts  men- 
tioned In  the  statute  were  committed  at 
the  time  the  property  was  taken,  a  Jury 
would  have  no  difficulty  in  r^achlnK  ucor- 
rect  conclusion.  CouuHel  for  appellant 
cite  section  1765,  Hill's  Code,  which  pro- 
vides: "If  any  peraon  shall  commit  the 
crime  of  larceny  by  stealinip  from  the  per- 
son ut  another,  such  pers<m  shall,"  etc. 
From  this  he  ai^ues that, inasmuch  as  the 
taking  from  the  person  Is  not  charfred. 
that  part  of  the  verdict  of  the  Jury  Is  to  be 
rejected  as  surpUisaf;e,  and  the  cause  re- 
manded to  the  court  below,  with  direc- 
tions to  sentence  the  prisoner  for  the  crime 
of  petit  larceny.  But  we  are  not  satisfied 
thatsuch  disposition  of  tbecausewould  be 
proper.  The  K^'and  Jury  were  evidently 
of  the  opinion  that  a  felony  bad  been 
commited,  and  aimed  to  charge  the  de- 
fendant therewith.  ]f  the  defendant  has 
committed  a  felony  there  Is  no  legal  rea- 
sun  why  he  should  not  be  tried  for  that 
crime,  if  thocolirt  below  and  district  at- 
torney so  elect.  The  judgment  will  there- 
fore be  reversed,  and  the  cause  be  remand- 
ed to  the  court  below  for  such  further  pro- 
ceedings as  may  be  tu»ordlnK  to  law  and 
the  practice  of  that  court. 


<S0  Or.  !34) 


State  v.  Mack. 


{Supreme  Court  of  Oregon.    Jan.  6,  1891.) 

BdROLAHT— ISDICTMENT — APPEAL — RbCORD. 

1.  Ad  Indictment  for  burglary  which  charts 
that  M.  on  the  3d  day  of  November,  A.  D.  ISDO, 
in  the  county  of  M.,  and  state  of  Oregon,  did  ua- 
lawfully,  feloniously,  and  burglariously  break 
and  enter  a  dwelling-house,  namely,  the  dwelling- 
house  of  one  E.  A.  C.,  with  the  intent  on  the  part 
of  him,  the  said  H.,  to  commit  the  crime  of  lar- 
ceny therein,  is  iiisulBcient  to  sustain  a  convio- 
tiou. 

2.  Where  the  error  relied  apon  on  appeal  ap- 
pears from  Che  judgment  roil,  no  bill  of  excep- 
tions is  necessary. 

3.  The  objection  that  the  facts  stated  in  an 
indictment  do  not  constitute  a  crime  may  be  taken 
for  the  first  time  in  the  appellate  court,  and  is 
not  waived  by  failing  to  demur  or  move  in 
arrest  of  Jodgment  in  the  trial  court 

(8yUabU8  by  the  CottrCj 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Steakns,  Judge. 

The  defendant  was  indicted  b.v  the  grand 
jury  of  Multnomah  county. and  convicted, 
from  which  jodgment  this  appeal  iu  taken. 
There  Is  no  bill  of  exceptions,  and  the  only 
error  relied  upon  for  a  reversal  is  the  in- 
sufficiency ot  the  indictment  to  sustain 
tbe  judgment.  The  charging  part  of  the 
Indictment  is  as  follows:  "The  said  John 
Mack  on  the  3d  day  of  November,  A.  D. 
ISOU.  in  the  county  of  Multnomah,  and 
state  of  Oregon,  did  unlawfully,  felonious- 
ly, and  burglariously  break  and  enter  a 
flwelling-boase,  namely,  the  dwelling- 
bouse  of  one  E.  A.  Cunningham,  with  in- 
tent on  the  part  of  him.  tbe  said  John 
Mack,  to  commit  the  crime  ot  larceny 
therein,  contrary,"  etc. 


Gilbert  J.  McQInn  and  8.  H.  Green,  for 
appellant.  T.  A.  Stevens,  Dlst.  Atty.,aiid 
W.  T.  Hume,  for  the  State. 

Strahan,  C.  J.,  (after  stating  the  t^cts 
as  above.)  This  record  presents  but  a 
single  question,  and  that  Is  the  sufficiency 
of  the  Indictment.  The  pleader  by  tbis  in- 
dictment attempted  to  charge  the  crime 
of  burglary  defined  and  made  punishable 
by  section  1758,  Hill's  Code.  That  section 
punishes  any  person  who  shall  break  and 
enter  any  dwelling-house  In  t^ie  night- 
time, in  which  there  Is,  at  the  time,  some 
human  being,  with  Intent  tu  commit  a 
crime  therein;  or,  having  entered  with 
such  Intent,  shall  break  any  such  dwell- 
ing-house in  the  night-time;  or  be  armed 
with  a  dangerous  weapon  therein;  or  as- 
sault any  person  lawfully  therein.  The 
indictment  falls  to  charge  that  the  break- 
ing and  entry  was  in  the  night-time,  or 
that  there  was  in  the  house  some  human 
being.  Under  this  section,  these  are  a 
part  of  the  essential  elements  uf  the  crime 
of  burglary,  without  which  the  defendant 
Is  not  brought  within  the  statute  punish- 
ing that  oHeuse.  Section  175t)  makes  the 
same  acts  punishable  if  committed  in  the 
day-time,  and,  for  the  reason  already  sug- 
gested,a  conviction  could  not  be  sustained 
under  this  section;  Section  1700  punishes 
whoever  shall  break  and  enter  auy  build- 
ing within  the  curtilage  of  any  dwelUng- 
bouse,  but  not  forming  a  part  thereof,  or 
shall  break  and  enter  auy  building  or  part 
thereof,  booth,  tent,  etc.,  In  which  proper- 
ty is  kept,  with  the  intent  to  steal  therein, 
or  commit  any  felony  therein.  The  Indict- 
ment in  this  case  does  not  charge  any  of 
the  elements  of  burglary  under  this  sec- 
tion. Counsel  tor  the  state  cite  State  v. 
McGInnlP,  17  Or.  382,  30  Pac.  Bep.  632,  In 
which  there  was  no  bill  of  exceptions,  and 
the  court  refused  to  examine  the  errors  re- 
lied upon;  but  the  appellant  attempted 
to  bring  into  the  record  by  affidavit  tbe 
facts  upon  which  he  relied.  But  here  tbe 
error  is  iu  tbe  Judgment  roll;  in  the  indict- 
ment Itself,  In  that  it  falls  to  charge  a 
crime.  Such  an  error  la  not  waived  by 
silence  or  cured  by  Judgment.  Counsel  for 
the  state  also  cite  State  v.  Jarvis.  18  Or. 
860.  23  Pac.  Rep.  251.  In  that  case  the  in- 
dictment charged  both  incest  aud  rape, 
and  we  held  that,  if  the  objection  had 
been  taken  by  demurrer  in  the  court  be- 
low, It  would  bave  prevailed ;  but,  not 
having  been  so  taken.  It  was  waived. 
The  distinction  is  manifest.  In  the  one 
case  a  crime  Is  charge<1  In  tbe  indictment; 
In  the  other  it  Is  not.  It  is  true  in  the  Jar- 
vis  Case  more  than  was  necessary  to  con- 
stitute a  single  crime  was  charged,  but 
that  did  not  necessarily  vitiate  tbe  Indict- 
ment. In  this  case  there  Is  not  enough 
charged.  In  State  v.  Bruce.  5  Or.  68,  this 
court  held  that  tbe  particular  objection 
made  to  the  indictment  In  that  cuhc  was 
waived  by  falling  to  demur;  but  that 
there  miglitbeno  misunderstanding  of  the 
ground  upon  which  tbe  decision  was 
placed,  the  court,  by  Bonhah,  J.,  added: 
**Thls  reasoning  of  conrae  does  not  apply 
to  an  Indictment  which  Is  subject  to  the 
objections  raised  by  the  first  and  fourth 
grounds  ot  demurrer  as  specific  by  stat- 
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lite,  ((Mm.  Code,  §§  1^,  131.)"  Thfise  sec- 
tions are  numbered  1322  and  1330  reapeet- 
Ivelyof  the  present  Revision.  For  the  i-ea- 
soD  that  the  indictment  in  this  case  fails  to 
cbarge  a  crime,  the  judgment  must  be  re- 
versed ;  bnt  no  order  for  the  defendant's 
discharge  will  be  made,  for  the  reason 
that  the  ob}ectlon  may  probably  be  ob- 
Tiate<l  by  another  indictment.  It  the  coart 
below  shall  so  direct. 

{20  Or.  316)   

HUBBABD  V.  Town  of  Medpobo. 
(Supreme  Comt  of  Oregon.  Jan.  12, 1891.) 
Municipal  Cobposatiokb— Estjlbushhxkt  ov 

FlRK  LiUITB. 

The  grant  to  a  maaidptil  corporatioa  of 
power  to  ivovide  for  the  prevention  and  extln- 
gaishment  of  fires  necessarily  impHes  the  right 
to  establish  fire  limits,  and  prohimt  tJie  erection 
of  wooden  buildings  therein. 
(SyUcubUB  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  L.  H.  Webster,  Judge. 

In  October,  1889,  the  common  council  of 
the  town  of  Medford  duly  passed  an  ordi- 
nance for  the  prevention  of  fires,  and  the 
protection  of  persons  and  property  en- 
dangered thereby,  which,  among  other 
things,  established  fire  limits,  and  pro- 
vided that  no  wooden  buildings  should  be 
built  within  said  limits'.  On  February  24, 
1890,  the  plaintiff  was  tried  and  convicted 
before  the  recorder's  court  for  a  violation 
of  the  provisions  of  said  ordinance,  and 
fined  $50.  On  a  writ  of  review  this  Judg- 
ment was  affirmed  by  the  circuit  court  of 
Jacl£8on  county,  from  which  Judgment 
this  appeal  Is  taken. 

H.  K.  Hannri,  for  appellant.  Francis 
Fitcb,  for  respondent. 

BtiAN,  J..  {After  stating  the  facts  as 
above.)  The  only  question  which  we  are 
required  to  decide  In  this  case  Is,  does  the 
city  of  Medford  hare  authority  under  Its 
charter  to  establish  fire  limits,  and  pro- 
hibit the  erection  of  wooden  bulldiifgs 
therein?  The  provtelons  of  the  charter  of 
Medford,  so  far  as  they  are  applicable  to 
the  case  in  hand,  are  as  follows:  The 
board  of  trustees  shall  have  power— 
"First.  To  adopt  resolutions  and  by -la  we, 
and  make  ordinances,  not  repugnant  to 
the  laws  of  this  state,  or  of  the  United 
States.  •  •  •  SerentJl.  To  regulate  the 
storage  of  gunpowder,  tnr,  pitch,  resin, 
and  all  other  combustible  materials,  and 
the  use  of  candles,  lamps,  and  other 
lights  in  stores,  sliops,  stables,  and  other 
places;  to  prevent,  remove,  and  secure 
any  fireplace,  stove,  chimney,  oven,  or 
boiler,  or  other  apparatus  which  may  be 
dangerous  in  causing  fire,  and  to  provide 
for  the  prevention  and  extinguishment  of 
fires.  •  •  •  Tenth.  To  prevent  and  re- 
strain any  riot  or  disorderly  assemblage 
in  any  street,  house,  or  place  in  town,  and 
to  provide  for  the  public  security,  peace, 
and  tranquillity;  toprovideaiid  maintain 
either  or  both  a  day  and  night  police; -to 
regelate  the  rate  of  speed  upon  all  rail- 
roads within  the  corporate  limits  of  the 
town."   Laws  1889,  pp.  363,  364. 

The  contention  of  appellant  is  that,  be- 
fore a  municipality  can  eRtablish  fire  lim- 
its, and  prohibit  the  erection  of  wooden 


buildings  therein,  the  power  to  do  so 
must  be  conferred  by  express  legislative 
grunt,  and  that,  since  no  such  express 
grant  is  contained  In  the  charter  of  defend- 
ant, the  ordinance  in  qnestlon  is  void.  A 
municipal  corporation  can  exercise  no 
powers  but  such  as  are  granted  in  express 
terms,  or  necessarily  or  fairly  Implied  as 
Incident  to  those  expressly  grauted,  or 
essential  to  the  manifest  object  and  pur- 
poses of  the  corporation.  The  charter 
is  the  organic  law.  From  its  charter  Ite 
powers  are  originally  (derived,  and  to  Its 
charter  every  attempted  exercise  of 
power  must  be  ultimately  rrferreil.  An 
Its  powers  are  conferred  by  its  charter,  so 
they  are  necessarily  limited  by  It,  and  the 
corporation  is  prohibited  from  exercis- 
ing those  which  are  not  authorized.  Any 
act  or  attempted  exercise  of  power  which 
transcends  the  limits  expressed,  or  neces- 
sarily Inferred  from  the  language  of  the 
charter,  is  beyond  the  authority  of  the  cor- 
poration, and  is  therefore  void.  City  of 
Corvallis  v.  Carlile,  10  Or.  139;  Dill.  Mun. 
Corp.  §  89.  While  a  corporation  can  exer- 
cise no  powers  but  such  as  are  expressly 
conferred  by  the  act  by  which  It  is  Incorpo- 
rated, or  are  necessary  to  carry  into  effect 
the  powers  thus  conferred,  or  are  essen- 
tial to  the  manifest  object  and  purposes 
of  the  corporation,  yet,  when  an  express 
power  is  granted,  there  Is  also  impliedly 
granted  the  power  necessary  to  carry  It 
into  effect.  City  of  Portland  v.  Schmidt, 
13  Or.  1",  6  Pac.  Rep.  221.  The  charter 
of  defendant  expressly  confers  upon  it  the 
power  "to  provide  for  the  prevention  and 
extinguishment  of  fires-."  The  grant  of 
this  power  necessarily  carries  with  it  the 
power  to  enact  any  and  all  reasonable 
rules,  regulations,  orordinances  necessary 
to  carry  into  effect  the  powers  thus 
granted.  The  object  sought  to  be  accom- 
plished by  this  provision  is  the  prevention 
of  damages  to,  and  destractton of,  prop- 
erty by  fire,  and,  nnlesa  the  municipality, 
through  its  constituted  authorities,  has 
the  power  to  enact  ordinances  necessary 
to  accomplish  that  purpose,  the  grant  is 
of  no  avail.  The  power  to  provide  for 
the  prevention  of  fires  is  granted  in  ex- 
press terms,  but  the  mode  of  exercising  it 
is  vested  in  the  trustees,  who  are  the 
chosen  representatives  of  the  whole  peo- 
ple, and  the  sole  legislative  body  of  the 
cor])oratIon.  Thej  are  presumed  to  act 
for  the  best  interests  of  the  entire  Inhab- 
itants of  the  town.  The  power,  however, 
being  an  implied  one,  all  ordinances 
passed  in  virtue  of  It  must  be  reasonable 
and  not  oppressive,  and  must  be  reason- 
ably calculated  to  attain  the  object 
sought;  that  Is,  the  prevention  of  fires. 
Dill.  Mun.  Corp.  (4th  Ed.)  §§  319,  327.  The 
prevention  of  fires  and  their  spread  is  of 
prime  importance  to  every  community. 
Every  precaution  possible  should  betaken 
to  prevent  the  destruction  of  property 
and  the  danger  of  life  incident  to  confla- 
gration, and  for  this  purpose  as  great  a 
degree  of  Interference  with  personal  rights 
Is  permitted  as  linder  any  other  power 
of  a  municipal  corporation.  In  cities  and 
densely  populated  towns,  the  first  step 
usually  taken  Is  to  establish  fire  ihnlts, 
and  prescribe  the  material  of  wliicb  hulld- 
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Intps  erected  ttaerelD  shall  be  constructed. 
Owing  to  the  extreme  Importance  of 
such  regulations,  and  the  neeesRlty  there- 
for. It  has  been  held  that  municipal  corpo- 
ratloDB  have  the  power  to  enact  ordi- 
nancee  of  this  kind  ander  their  general 
police  powers.  Id.  §  405;  Horr  &  B. 
Mun.  Ord-  S  222;  Mayor  v.  Hoffman, 
29  L,a.  Ann.  651;  Wadlelgb  v.  Oilman,  12 
Me.  408:  Baumgartner  v.  Hasty,  lOU  lud. 
575.  These  autboritles  proceed  largely 
upon  the  theory  that  the  erection  of 
wooden  baildinge  In  cities  and  towns 
compactly  bnllt  wonld  be  so  eminently 
danpcerous  to  snrronndlns  property  that 
the  public  necessity  requires  that  they  be 
prohibited.  The  authorities  on  this  ques- 
tion are  bowever  not  barmonious.  and 
there  are  many  decielojie  hgldiug  a  con- 
trary doctrine  to  those  above  relerred  to. 
Mayor  v.  Thome.  7  Paige,  261;  Pye  v. 
Peterson.  45  Tex.  812;  City  of  Keolcuk  v. 
Kcroggs,  B9  Iowa,  447;  Kneedler  v.  Bor- 
ough of  Norrlstown.  100  Pa.  St.  But 
none  of  thene  cases,  except  Mayor  v.  Thome, 
hold  that  an  express  grant  to  a  municipal- 
ity of  powers"  lo  provide  for  the  prevention 
and  extinguishment  of  Ares'*  does  not  con- 
fer tbe  authority  lo  establish  fire  limits,  and 
prohil>it  the  erection  of  wooden  bulldiugs 
therein.  Thecaseof Mayorv.Thome  wasa 
suit  by  the  city  of  Hudson  to  enjoin  the 
defendants  from  erecting  a  building  upon 
%  vacant  lot  owned  by  them,  intended  to 
oe  used  as  a  hay-press,  tn  violation  of  a 
city  ordinance,  and  was  decided  in  1838. 
\Vhat  was  said  by  Chancellor  Walwohth 
in  relation  to  tbe  power  of  the  city  to  re- 
strict the  erection  of  wooden  buildings  has 
been  couHidered  as  <i/c£/i,  and  the  author- 
ity uf  the  case  on  that  question  is  much 
impaired  by  the  criticism  it  has  received 
by  the  courts  and-  text-writers.  But  it  Is 
unnecessary  for  us  to  pursue  the  examina- 
tion of  the  question  of  the  right  of  a  city 
to  enact  ordinances  of  this  l<ind  under  gen- 
eral police  powers  any  further,  or  express 
any  opinion  thereun.  The  charter  of  de- 
fendaut  expressly  grants  to  it  the  power 
to  prevent  Ore8>  which  we  think  necei^aarily 
Implies  the  right  to  establish  fire  limits, 
and  prescribe  the  kind  of  buildings  to  be 
erected  therein.  It  was  so  held  by  Camp- 
bell, J.,  In  the  case  of  Alexander  v.  Town 
Council,  54  Miss.  (i5t),  and  Anders,  C.  J.,  in 
City  of  Ulympla  v.  Mann,  ante,  337.  Tbe 
Judgment  of  the  court  belovr  must  there- 
fore be  affirmed. 


(45  Ku.  31S) 

DBFORV  V.  Hdtchinbon.i 
(Supreme  Court  of  Kansas.   Jan.  10,  1891.) 

RSPLBVIll  —  FUADINO — GbITHHAL  DsiTIAIr— COCK- 

tbb-Claiu. 
In  an  action  of  replevin  by  a  mortgagee  for 
the  posseuion  of  mortgaged  property,  the  de- 
fendaot  In  possession  thereof  may,  for  the  pur- 
pose of  defeating  the  plaintiff's  rl^bt  of  recov- 
ocy,  prove,  under  the  veneral  denial,  a  sale  of 
the  property  by  her  to  the  plaintiff,  sunsequent  to 
the  execution  and  delivery  of  the  mortgage,  and 
hts  refusal  to  take  the  goods  and  pay  her  tne  con- 
tract price.  Further  held,  that  in  such  action, 
where  tbe  plaintiff  is  permitted  to  retain  tbe 
goods,  tbe  defendant  may  plead  such  sale  m  a 
oonnter-olaim,  and,  if  maiataioed  on  the  trial, 
may  reoover  a  Jodgmeut  against  the  plaintiff  in 
the  altemaUve  for  a  return  of  the  property,  or 

■Modified  on  rehearing,  26  Pao.  Bap.  60. 
X.25P.no.lO— 41 


for  the  difference  between  the  amount  of  plain- 
tiff's lien  OD  the  property  and  the  price  agreed 
on  in  tbe  sale  thereof. 
(Syllatma  by  StruTig,  C.) 

Commissioners'  dealaion.  Error  from 
district  court.  Franklin  county;  A.  W. 
Be.^son,  Judge. 

John  W.  Deford,  for  plaintiff  in  error. 
W.  LIttleSeldf  for  defendant  in  error. 

Btbanu.  C.  Action  for  replevin.  Plain- 
tiff held  a  chattel  mortgage  upon  a 
stock  of  millinery  goods,  store  furni- 
ture and  fixtures,  in  possessidn  of  the 
defendant.  By  tbe  terms  of  the  mort- 
gage the  goods  were  to  remain  Id  pos- 
session of  the  defendant  until  condi- 
tion broken,  or  tbe  plaintiff  deemed  him- 
self insecure.  The  plaintiff,  deeming  him- 
self insecure,  demanded  possession  of  the 
goods,  which  was  refused.  He  then  com- 
menced his  action  nt  replevin  In  the  distrlci 
court  of  Franklin  county,  Kan.,  April  2«. 
1887.  Defendant  first  answered  by  a  gen- 
eral denial,  and  afterwards  filed  an  amend- 
ed auswtrr,  in  which  she  admitted  the  ex- 
ecution and  delivery  of  the  note  and  mort- 
gage sued  on,  but  averi^d  that,  after  tlie 
execution  and  delivery  of  tlie  note  and 
mortgage,  the  plaintiff  agreed  to  purchase 
of  her  the  entire  stock  of  goods,  tumituro. 
and  fixtures,  at  a  price  to  be  determined 
by  an  invoice  to  be  taken  by  Mr.  Uolt,  the 
agent  of  the  plaintiff,  and  to  pay  her  the 
difference  between  the  value  of  the  goods 
BO  ascertained  and  the  amount  of  plain- 
tiff's llenin  casli.  Shealeo  alleges  that  Mr. 
Holt,  under  the  instructions  of  tbe  plain- 
tiff, took  an  Involceottfae  goods. furniture, 
and  fixtures,  and  that,  after  the  defend- 
ant had  submitted  to  the  interruption  and 
inconvenience  necessarily  incident  to  the 
taking  of  tbe  invoice,  tbe  plain  tiff  failed 
and  wholly  refused  to  carry  out  his  said 
agreement  to  take  the  goods,  and  pay  tbe 
defendant  therefor  the  difference  between 
the  amount  of  the  Invoice  and  the  amount 
of  the  plaintiff's  note,  notwithstanding 
she  offei-ed  the  plaintiff  the  goods  accord- 
ing to  said  agreement,  and  demanded  tbe 
money  due  her  thereon.  The  invoice  of 
said  goods  amounted  to  f 1,259.00,  and  the 
furniture  and  fixtures  to  f335.75, — a  total 
of  $1,494.84.  There  was  a  third  defense  in 
the  amended  answer,  in  which  defendant 
claimed  damages  for  tbe  wrongful  taking 
of  theproperty  by  tbeplaintiff.  The  plain- 
tiff replied  to  the  general  dental,  and  tbe 
case  went  to  trial  by  the  court  and  Jury. 
Verdict  for  tbe  defendant  for  (808.87,  as 
thevaltieof  her  Interest  in  the  property, 
and  as  damages,  $28.29.  Afterwards,  on 
motion  for  a  new  trial,  the  court  required 
the  derendanttoremlt$88.14otthe  amount 
of  her  Interest  In  tbe  goods,and$:i.09  from 
the  amount  of  her  damages,  which  was 
done;  whereupon  the  court  overruled  the 
motion  for  a  new  trial,  and  entered  judg- 
ment upon  tbe  verdict  as  modified  for 
$720.29,  as  the  Interest  of  defendant  below 
In  the  goods,  and  $25.20  tor  damagss. 

The  first  ground  for  reversal  discussed 
by  tbe  plaintiff  in  his  brief  is  the  refusal  of 
the  court  to  require  the  defendant,  iu  the 
trial  below,  to  elect  upon  which  defense  set 
out  In  her  answer  she  would  rely.  Plain- 
tiff anggeatB  that  the  second  and  third  de- 
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lenses  set  oat  In  the  answer  are  Inconsist- 
ent with  each  other.  The  second  defense 
sets  out  a  sale  of  the  tfoods  replevied  by 
the  defendant  to  the  plaintiff  after  the  ex- 
ecution and  delivery  of  the  note  and  mort- 
Kage,  and  his  refneal  to  carry  out  the  con- 
tract of  sale.  This  defense  Is  based  upon 
matters  arising  subsequent  to  the  execu- 
tion of  the  plaintiff's  mortgage.  The  third 
count  in  the  answer  sets  up  matten*  and 
things  which,  if  they  amount  to  a  defense, 
relate  to  the  original  trausaction  between 
the  parties.  Tblscount  niaycoutuln  some 
things  that  are  not  matters  ol  defense  at 
all,  bat  no  motion  to  make  it  more  definite 
and  certain  was  Interposed,  and  no  de- 
murrer was  pleaded  to  it.  Whatever  mat- 
ter of  defense  it  stated  was  not  inconsist- 
ent with  the  second  defense.  If  tlie  second 
defense  failed,  she  might  still  Jiave  what- 
ever benefit  could  be  derived  from  the  mat- 
ters stated  In  her  last  defense.  The  sale 
of  the  goods  subsequent  tu  the  making 
and  delivery  of  the  note  and  mortgage 
was  not  inconsititent  with  the  defendant's 
Turslon  of  the  original  trausaction  sought 
to  be  detailed  in  the  third  count. 

The  plaintiff  complains  of  the  action  of 
the  crturt  in  overruliDg  his  objection  to 
the  following  question:  "Who  first  sug- 
gested the  mortgage  being  given?"  This 
was  objected  to  as  being  Incompetent.  It 
cannot  be  said  that  this  questluii  was  In- 
competent. It  would  be  immaterial,  un- 
less followed  by  Honiethliig  rendering  It 
material;  but,  as  a  prelimioary  question, 
it  was  not  incompetent.  The  next  ques- 
tion objected  to  was:  "You  may  stateall 
the  conversation."  To  this  question  the 
plaintiff  objected,  but  stated  no  ground  of 
objection,  and  the  court  properly  over- 
ruled it.  Tbe  following  question  was 
asked:  "Did  you  read  it  [the  mortgage] 
before  you  signed  it?  "  The  answerwas: 
"Mr.  Deford  read  It,  but  I  did  not  under- 
stand i  t. "  There  was  no  objection  to  this 
question,  but  plaintiff  objected  tu  the 
answer,  failing,  however,  to  assign  any 
ground  of  objection,  and  he  made  no  mo- 
tion to  strike  the  answer  out.  This  rul- 
ing cannot  be  complained  of.  The  next 
question  was:  "What  part  of  it  was  it 
that  you  didn't  understand?"  This  ques- 
tion was  objected  to  as  incompetent, 
and  sustained  by  the  court;  showing  tbe 
court  to  be  with  the  plalutiff,BO  far  as  the 
substance  of  this  part  of  the  esamiuation 
was  concerned,  as  soon  as  the  counsel 
put  himself  within  the  rule,  and  stated  his 
ground  »it  objection. 

The  next  complaint  Is  the  ruling  of  the 
court  against  the  plaintiff's  objection  to 
the  folio  wlDgquestion :  "  What  would  liave 
been  the  aggregate  valoe,  lo  your  judg- 
ment?" This  question  was  probably  not 
competent,  since,  if  the  sale  of  the  goods 
by  the  defendant  to  the  plaintiff  is  en- 
forced, the  invoice  of  the  goods  is  their  fair 
value;  and,  if  said  sale  is  not  enforced, the 
plaintiff  is  only  required  to  return  to  the 
defendant  any  surplus  In  bis  bands  after 
paying  his  debt  and  costs.  But,  under  tbe 
instructions  of  the  court,  and  the  verdict 
of  the  Jury,  the  admission  of  this  evidence 
Is  not  prejudicial  error.  The  court  in- 
structed the  jury  that,  if  they  found  the 
existence  of  the  contract  of  sale  contended 


for  by  the  defendant,  the  value  of  the 
goods  would  be  the  invoice  of  the  same, 
made  by  Holt.  The  Jury  evidently  found 
for  the  defendant  on  the  allegation  of  sale 
of  the  goods  by  her  to  Detord,  and  In  en- 
forcing said  contract  considered  tbe 
amount  of  the  invoice  ol  the  goods  as  the 
value  of  the  goods.  But  if  tbe  plaintlH  is 
right  in  his  argument  upon  his  tenth  as- 
signment of  error,  when  he  says  that  the 
jury  should  have  found  what  the  whole 
property  was  worth,  then  this  question 
might  have  been  competent  and  proper. 

Plaintiff  complains  of  thecxclusion  of  tes- 
timony. We  do  not  think  any  error  exists 
here.  The  witness  was  asked  her  under- 
standing In  relation  to  the  matterof  Inqui- 
ry, and  if  she  understood  certain  things 
from  eitherDeford  or  Miss  Hutchinson.  Her 
understanding  was  not  evidence.  What 
she  anderatood  from  Deford  or  Miss  Hatcta- 
inson  was  not  evidence.  What  she  heard 
Miss  Hutchinson  say  In  regard  to  the  mat- 
ter might  have  been,  but  she  was  not 
asked  that  question. 

The  sixth  complaint  relates  to  thecharge 
of  the  court.  The  averment  Is  that  the 
court  erred  in  telling  the  Jury  that  it  was 
necessary  that  plaintiff  "should  havesomc 
reasonable  ground  for  deeming  himself 
tnsecnre."  The  Instruction,  as  a  whole, 
shows  that  the  court  did  not  instruct  the 
jury  that  the  plaintiff  should  have  some 
reasonable  grounds  for  deeming  himself 
insecure.  After  using  the  above  words, 
the  courtadds:  "But  that  is  notthe  qaes- 
tion  we  are  tryinghere.  If  he  deemed  him- 
self insecure,  be  must  be  the  sole  Judge  of 
that  question,  and  we  are  not  trying  the 
question  of  whether  he  had  reasonable 
grounds  or  not,  but  the  fact  whether  or 
not  he  deemed  himseli  Insecure.  "  We  do 
not  think  the  instruction,  as  a  whole,  mis- 
led the  Jury. 

We  think  the  instruction  complained  of 
In  the  seventh  aasigument  is  the  law.  If, 
subsequent  to  the  delivery  of  the  note  and 
mortgage,  and  while  the  defendant  was 
in  the  actual  possession  of  the  goods,  the 
plaintiff  purchased  tlie  goods  of  the  de-' 
fendant,  and  agreed  to  pay  her  the  differ- 
ence between  ti)e  amount  of  his  lien  there- 
on anil  the  Invoice  of  the  goods,  he  waived 
his  rights  as  mortgagee,  and  stood  upon 
his  rights  as  vendee;  and.  the  goods  being 
in  the  defendant's  actual  possession,  she 
had  a  right  to  hold  them  until  be  paid  her 
the  purchase  price,  or  the  difference  be- 
tween his  lien  and  the  amount  of  the  in- 
voice. 

The  next  err(»r  assigned  relates  to  the  In- 
structions of  the  court,  in  which  the  court 
told  the  jury  they  might  find  the  value  of  the 
fixtures  from  tbeevidence.  There is.at  least, 
no  reversibleerrorin  this  instruction,  when 
considered  in  connection  with  the  evi- 
dence, the  verdict  of  the  jury,  and  its  mod- 
ification by  the  court.  Holt  did  invoice 
the  fixtures.  The  evidence  shows  that  he 
put  them  down  In  the  book,  and  attached 
a  value  to  them.  It  is  true  he  put  them 
In  at  the  price  the  defendant  said  tbey 
were  worth,  instead  of  putting  them  in  at 
a  value  fixed  by  himHelf;  but  he  had  a 
right  to  do  ho,  and,  having  done  so.  they 
were  none  the  less  invoiced  because  of  the 
fact  that  he  had  them  put  In  at  a  price 
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fixed  by  her.  He  migbt  have  taken  her 
Judgment  upon  the  goods,  and  i!  he  had, 
and  bad  actually  put  tbem  In  at  a  valua- 
tJon  fixed  by  her,  It  would  still  have  been 
his  Invoice.  A  little  figuring  Bhows  that 
tbe  jury  took  the  fixtures  at  the  invoice. 
The  invoice  of  the  goods  and  fixtures  was 
f1.494.70.  The  amount  of  the  plaintiff's 
lien.  Including  tlie  Rum  paid  tbe  First  Na- 
tional Bank,  taken  from  the  invoice  of  the 
goods  and  fixtures,  leaves  tbe  amount  of  the 
defendant's  interest  in  thesame  as  found  by 
the  jury:  and,  taking  the  amount  of  tbe 
ffoods  from  tbe  amnnnt  of  the  goods  and 
tlxtures,  the  remaflider  is  the  invoice  of  the 
fixtures.  It  follows  that  the  jury  accepted 
the  invoice  of  the  fixtures  as  taken,  and 
did  not  find  the  value  of  the  fixtures  from 
the  evidence;  and  bence  the  Instruction 
did  no  barm.  But  tbe  court  finally  re- 
quired the  defendant  to  remit  $88.14  from 
tbe  amount  found  by  the  jury,  and  the 
probability  is  that  tbe  ftourt  cut  down  tiie 
price  of  the  fixtures  that  mnch,  which 
would  likely  place  tbem  at  a  fair  ralua- 
tlon. 

The  failure  of  tbe  court  to  Instruct  the 
jury  in  relation  to  matters  set  up  in  tbe 
third  count  of  defendant's  answer  did  not 
work  any  Injury  to  tbe  plaintiff,  since  It 
is  patent  that  tbe  jury  gave  that  defense 
no  consideration.  They  took  tbe  Invoice 
as  to  the  value  of  the  goods,  and  the  dam- 
ages found  was  evidently  the  interest  on 
tbe  sum  tbe  jury  found  a%due  tbe  defend- 
ant from  the  plaintiff  on  the  sale  o!  the 
goods. 

The  tenth  and  eleventh  errors  relate  to 
tbe  verdict,  and  the  action  of  the  court  In 
modifying  it.  There  Isnothlng  In  the  com- 
plaint as  to  these  matters  that  requires  tbis 
court  to  reverse.  Tbe  jury  In  effect  found 
the  aggregate  value  of  tbe  property. 
They  suid  the  defendant's  intei^t  In  tbe 
property  was  $808..37;  that  her  interest 
in  tbe  propei*ty  remained  at  that  sum, 
after  paying  the  First  National  Bank 
mortgage  and  the  amount  dne  the  plain- 
till  on  his  mortgage;  and,  as  we  have  al- 
ready said,  the  whole  value  of  tbe  prop- 
erty Is  thus  shown,  and  is  91,494.70.  It 
was  not  necessary  in  tbls  case  to  find  the 
general  value  of  the  property.  Earle  v. 
Burcta,33N.  W.  Rep.  254. 

Tbe  plaintitt  also  complains  because  tbe 
court  did  not  grant  him  a  new  trial.  The 
evidence  on  the  application  for  new  trial 
was  conflicting,  and  that  which  was  new 
was  impeaching  in  Its  character.  AH  of 
this  was  addressed  to  tbe  discretion  of  the 
trial  court.  Not  being  satisfled  that  tbe 
court  abused  Its  discretion,  its  ruling  will 
not  be  disturbed.  These  are  all  tbe  ques- 
tions that  are  seriously  discussed  In  the 
plaintiff's  brief.  In  falsoral  argument,  how- 
ever, counsel  for  plaintiff  discussed  an- 
other, and  perhaps  the  most  Important, 
question  of  tbe  ease.  In  this  argument  be 
claimed  the  second  count  of  defendant's 
answer  could  not  be  set  up  in  this  action; 
that  tbis  action  is  replevin,  an  action  in 
tort,  and  the  defendant's  cause  of  action, 
being  founded  on  contract,  cannot  be  set 
off  against  tbe  plaintiff's  second  cause  of 
action.  In  the  arxument  tbe  cause  of  ac- 
tion set  up  in  defendant's  second  count 
was  treated  as  a  set-off.  Considering  IC 


In  this  light,  tbe  question  Is  not  free  from 
doubt.  But  should  tbe  cause  of  action 
complained  of  be  considered  as  a  set-off? 
Is  It  not  rather  a  counter-claim?  Pttra-. 
graph  4178.  Oen.  St.  1889:  "The  counter- 
claim mentioned  in  the  last  section  must 
be  one  existing  in  favor  of  adefendant  and 
against  a  plaintiff,  between  whom  a  sev- 
eral judgment  might  be  bad  in  tbe  action, 
andarlsing  out  of  thecontract  or  transac- 
tion set  forth  in  the  petition,  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected 
with  tbe  subjeict  of  theartioo."  A  coun- 
ter-claim must  be  a  claim  existing  In  fa- 
vor of  a  defendant  and  against  a  plaintllt 
to  an  actltm  under  such  ciraumstances  as 
that  a  several  judgment  might  be  had  be- 
tween tbem  in  relation  thereto;  and.Hrst, 
it  must  arise  out  of  tbe  contract  set  forth 
in  tbe  petition  as  tbe  foundation  of  tbe 
plaintiff's  claim ;  or,  second,  it  must  arise 
out  of  the  transax'tion  set  forth  in  tbe  pe- 
tition as  the  foundation  of  the  plaintiff's 
claim;  or,  third,  it  must  be  connected 
with  the  subject  of  the  action.  The  cause 
of  action  set  ont  In  the  defendant's  second 
count  Is  a  cause  of  action  existing  in  fa- 
vor of  thedelendant  and  against  tbe  plain- 
tiff uuder  such  circumstances  as  that  a 
separate  action  mfgbt  have  been  main- 
tained thereon  In  favor  of  tbe  defendant 
against  tbe  plaintiff,  and.  If  maintained, 
■a  several  judgment  rendered  therein.  In 
fact  tbe  plaintiff  claims  that  the  defendant 
should  have  so  proceeded.  Tbe  cause  of 
action  set  out  In  tlie  defendant's  answer 
as  her  second  defense  did  not  arise  out  of 
any  contract  set  forth  In  the  petition  as 
(be  foundation  of  the  plaintiff's  claim.  If 
any  con  tract  maybe  said  to  be  the  founda- 
tion of  tbe  plaintiff's  claim,  it  was  that 
contained  in  the  plaintiff's  mortgage  on 
the  defendant's  goods,  which  is  a  distinct 
contract  from  that  set  up  as  tbe  founda- 
tion of  the  defendant's  second  cause  of 
action.  Bid  said  cause  of  action  of  tbe 
defendant  arise  out  of  the  "transaction" 
set  forth  In  the  petition  as  the  foundation 
of  the  plaintiff's  claim?  What  Is  to  be 
understood  by  tbe  word  "transaction," 
us  found  in  our  statute?  In  Itemedles 
and  Remedial  Rights,  by  Pomeroy,  in  dis- 
cussing a  statute  like  ours,  tbe  author 
says :  "  As  already  stated  iu  a  former  chap- 
ter, tbe  difficulty  in  arriving  at  the  true 
interpretation  of  the  term  '  transaction* 
lies  In  the  fact  that  it  hud  no  strict  legal 
meaning  before  It  was  used  In  the  statute. 
Being  placed  In  Immediate  connection  with 
the  word  'contract,'  and  separated  there- 
from by  the  disjunctive  *  or,'  one  conclu- 
sion is  certain,  at  all  events,  namely,  that 
the  legislature  intended  by  it  something 
different  from  and  additional  to  'eon- 
tract.'  The  most  familiar  rules  of  textual 
Interpretation  are  violated  by  tbe  assump- 
tion that  no  such  signification  was  In- 
tended. The  only  question  at  all  doubtful 
is,  how  far  did  the  law-makers  design  to 
go.  and  bow  broad  a  sense  did  they  attach 
to  the  words?  Is  It  to  be  used  in  tlie 
widest  popular  meaning,  or  must  It  be 
narrowed  into  some  limited  and  technical 
meaning,  and  thus  be  made  a  term  of  le- 
gal nomenclature?"  Section  769.  From 
tbe  same  author  we  learn  that  tbe  whole 
of  a  Irandulent  scheme,  or  all  tbe  connect- 


Digilized  by 


Google 


644 


PAOIFIG  BEFOBTEB.  Vol.  25. 


(Kan. 


Ing  atatemcnts  and  acts  constltating  a 
cheat,  would  form  a  transaction  In  Its 
broadest  sense;  and  so  we  may  say  that 
-the  connecting  acts  and  statements,  oral 
and  In  writing,  concemlng  a  trade,  may 
be  In  the  same  sense  a  transaction.  A 
contract  Is  the  result  of  a  transaction, 
while  the  transaction  covers  all  things 
done  and  said  which  result  In  a  contract. 
In  Woodruff  r.  Garner,  27  Ind.  4,  Judge 
Frazbr  pnts  it  thus:  "The  plaintiff's 
cause  of  action  Is  the  allfffed  fraud  of  the 
defendant  in  procuring  the  deed  sought  to 
be  rescinded.  The  defendant's  cause  of  ac- 
tion averred  In  the  counter-claim  does  not 
arise  out  of  the  plaintiff's  cause  of  action, 
tor  It  cannot  even  exist  consistently  with 
It.  It  the  fraud  alleged  by  the  plaintiff 
was  perpetrated,  then  the  defendant  can- 
not hare  any  right  of  action  whatever,  bo 
the  defendant  found  It  necessary  to  deny 
the  fraud.  But  the  deed  sought  to  be  set 
aside  constitutes  a  part  of  the  transac- 
tion upon  which  the  plaintiff  and  defend- 
ant both  rely  for  a  recovery.  It  is  the 
link  which  forms  the  direct  connection  be- 
tween the  two  diverse  causes  of  action. 
The  transaction  set  forth  In'  the  com- 
plaint was  not  simply  the  alleged  fraud, — 
it  was  the  entire  business  or  matter  uf 
agreeing  to  sell  and  purchase  the  land, 
and  of  executing  and  delivering  the  deed 
In  pursuance  of  such  agreement.  The 
plaintiff  averred  that  the  defendant  was 
guilty  of  fraud,  and  such  fraud  was  there- 
fore a  part  of  the  transaction,  according 
to  the  plaintiff's  version.  The  defendant's 
cause  of  action  arose  out  of  the  same 
transaction;  In  tact.  It  was  the  entire 
transaction,  except  the  element  of  fraud, 
whlcli  he  asserted  did  not  exist.  The  term 
transaction'  refers  to  the  actual  facts 
and  circumstances  from  which  the  rights 
reHuIt.  and  which  are  averred,  and  not  to 
the  mere  form  and  manner  in  which  the 
facts  are  averred."  "Transaction,"  then, 
as  employed  In  our  Code,  would  seem  to 
include  all  that  Is  said  and  done  In  con- 
nection with  a  purchase  and  sale  or  other 
trade,  and  all  that  Ifl  said  and  done  In 
connection  viHh  the  perpetration  of  a 
fraud  or  cheat.  Wdodiuiff,  J.,  in  Bank  v. 
Lee,  7  Abb.  Pr.  372.  3SJ>,  uses  the  follow- 
ing language:  "This  division  of  the  sec- 
tion shows  that  there  maybe  a  counter- 
claim when  the  action  Itself  does  not  arise 
on  contract,  for  the  second  clause  is  ex- 
pressly confined  to  actions  arising  on  con- 
tracts,  and  allows  counter-claim  a  in  such 
or  any  otbev  causes  of  action  alno  arising 
on  contract;  and  this  may  embrace  prob- 
ably all  canes  heretofore  denominated  'set- 
off,' legal  or  equitable,  and  any  other  legal 
or  e(|uitable  demand,  Uqnidated  or  unliqut- 
datea,  whether  within  the  proper  defini- 
tion of  net-off  or  not.  If  It  arise  on  con- 
tract. The  first  subdivision  by  its  terms 
assumcsthat  the  plaintiff's  compiaintmay 
set  fortt.,  as  the  foundation  of  the  ac- 
tion, a  contract  or  a  transaction.  The 
legislature.  In  using  both  words,  must  be 
assumed  to  have  debigned  that  each 
should  have  a  meaning;  and.  In  our  Judg- 
ment, their  construction  should  be  accord- 
Ing  to  the  natural  and  ordinary  significa- 
tion of  the  terms.  In  this  seiiBe.  every  con- 
tract may  be  said  to  be  a  transaction; 


but  every  transaction  Is  not  a  contract.** 
The  form  of  plaintiff's  action  is  in  tort. 
The  cause  of  his  action,  as  set  forth  In  hla 
petition,  Is  the  alleged  wrongful  detentioa 
of  the  goods  and  fixtures  described  In  hia 
petition.  This  cause  of  action,  technical- 
ly considered,  does  not  arise  out  of  a  con- 
tract, though  it  wonld  not  be  far  out  ot 
the  way  to  say  thenoteand  mortgage  are 
the  foundation  of  the  plaintiff's  claim.  In 
the  light  of  our  Code,  and  Judicial  lnter< 
pretationsof  similar  Codes,  can  we  look 
beyond  the  technical  canse  of  action,  to  the 
whole  transaction  set  fQrthln  the  petition 
as  the  plaintiff's  cause  of  action,— that  is, 
to  the  taking  of  the  note  and  mortgage, 
the  allegation  of  insecurity,  the  demand 
and  refuHol  to  deliver  the  property,  and 
the  detention  of  them  by  the  defendant, — 
and  say  that  the  defendant's  second  de- 
fense arises  out  of  the  "transaction"  set 
forth  in  plaintiff's  petition,  and  thus  sus- 
tain said  defense?  Some  cases  go  quite 
as  far  as  this.  Bank  v.  Lee,7  Abb.  Pr.372; 
Judab  V.  Trustees,  16  Ind.  56-60;  BlttlnK 
v.Thaxton,  72  N.  C.  B41-649.  But  we 
prefer,  so  far  as  this  easels  concerned,  to 
put  the  matter  upon  what  we  consiiler 
safer  ground,  aud  Justify  the  defendant's 
second  cause  of  action  upon  the  ground 
that  it  is  directly  connected  with  the  sub- 
ject of  the  plaintiff's  action.  In  Bank  v. 
Lee,  above  dted,  which  Is  referred  to  witta 
approval  In  Pomeroy  in  his  work  cited 
herein,  (sectloib  773,  and  note,)  Justice 
WoonnuPF  reaches  the  conclusion  that, 
even  If  the  defend  ant's  cause  of  actloudoes 
not  arise  out  of  the*'tranBaction''8etfortli 
in  the  complaint,  It  is  directly  and  Imme- 
diately connected  with  the  subject  of  the 
action.  This  was  an  action  In  trover  for 
damages  for  the  converrton  of  certain 
bills  of  exchange.  The  answer  was  pleaded 
as  a  counter-claim.  -It  set  up  the  draw- 
inp:  of  the  bills,  their  Indorsement  by  plain* 
tiffs,  their  delivery  to  the  Ohio  Trust  Com- 
pany, their  transfer  to  the  defendants  for 
full  value,  and  without  notice,  demand  of 
payment,  non-payment,  and  notice  there- 
of to  plaintiffs,  and  prayed  Judgment 
against  the  plaintiffs  as  indursent  for  the 
amount  due  on  the  drafts.  The  Judge 
says:  "The  subject  of  the  action  is  either 
the  right  to  the  possession  of  the  bills  i>t 
exchange  or  the  bills  themselves.  The  de- 
fendant's connter-claim  Is  not  only  con- 
nected with,  but  Isluseparable  from. either 
or  both.  The  object  of  the  action  Is  dam- 
ages, but  the  subject  Is  the  bills  of  ex- 
change, or  the  right  to  their  possession." 
Again,  referring  to  Pomeroy,  we  quote: 
"Some  Judges  have  said  that  In  all  posses- 
sory actions,  and  all  bctlons  to  establish 
property,  the 'subject  oi  the  action 'de- 
notes the  things  to  assert  a  right  over 
which,  or  to  obtain  the  possession  of 
whicii,  the  action  is  brought. — as  the  land 
In  ejectment,  and  many  equity  suitH.  or 
the  chattels  in  replevin."  Tne  author 
himself  puts  It  thus:  "It  would,  as  it 
seems  to  me,  be  correct  to  say.  In  all  cases, 
legal  or  equitable,  that  the  *  subject  ot  the 
action'  is  the  plaintiff's  main  primary 
right.  Thus,  the  right  ot  property  and 
possession  in  ejectment  and  replevin,  the 
right  of  possession  In  trover  or  trespass, 
the  right  to  monfurln  all  cases  ot  debt  and 
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the  like,  woald  be  tbe  anbject  of  tbe  re- 
Bpectlre  actions. " 

Ho  far  as  the  case  at  bar  la  concerned,  it 
1b  immaterial  whether  we  tr^at  the  chat- 
tels tberaeelves.forthe  poesesBlon  of  which 
the  action  la  bi-oaKbt,ati  the  Boblect  uf  the 
action,  or  adopt  the  other  view,  and  aay 
that  the  " primary  right  of  the  plaintiff, 
to-wit,  his  right  to  recover  the  poesession 
of  the  chattels  described  in  his  petition,  Is 
the  subject  of  the  action;  for,  in  either 
Tiewof  the  matter,  the  defense  complained 
of  relates  to  the  subject  uf  the  action, 
Blnce  It  affects  eqoally  the  chattels  them- 
selves  and  the  plaintiff's  rlsht  to  recover 
their  puRseBslon.  The  d^endant  would 
have  had  a  right,  nnder  the  general  de- 
nial, to  prove  her  contract  of  sale  set  up 
In  her  second  defenae,  for  the  purpose  of 
showing  that  the  plaintiff  was  not  enti- 
tled to  the  possession  of  the  property, 
the  possesBlon  of  which  he  Booght,  The 
plaintiff's  right  to  recover  the  possemlon 
of  the  goods  Is  founded  upon  his  mort- 
gage. But  if  the  defendant's  contention 
that  she  sold  the  goods  to  him  subsequent 
to  the  execution  of  the  mortgage,  by 
which  sale  he  was  to  pay  her  the  differ- 
ence between  the  sum  of  his  own  Hen  on 
the  property  and  the  lien  in  favor  of  the 
national  banli,  and  tbe  Invoice  of  the 
goods,  is  true,  she  had  a  right  to  refuse 
their  delivery  until  he  paid  her  the  money 
coming  to"  her  on  the  sale.  Under  the 
general  denial,  she  Is  entitled  to  »ny  de- 
fense tliat  defeats  the  plaintiff's  right  to 
recover  the  poBseBsion  of  the  property, 
but  not  to  prove  a  cause  of  action  In  her 
favor  against  the  plaintiff.  Can  the  de- 
fendant, by  pleading  the  sale,  recover  a 
Judgment  against  the  plaintiff  for  a  bal- 
ance her  doe?  It  seems  clear  to  us  that 
she  can,  under  .our  statute  relating  to 
counter-claims.  Since  the  adoption  of 
Codes  In  most  of  the  states,  the  doctrine 
of  set-off  and  recoupment  has  undergone 
much  change.  In  New  York,  the  former 
rale  that  in  an  action  for  a  tort,  a  coun- 
ter-claim, no  matter  whether  arising  on 
contract  or  based  upon  another  tort, 
could  not  be  allowed,  has  been  so  far 
modified  as  to  allow  the  Interposition  of 
a  counter-claim  in  the  full  sense  of  tbe 
Code,  whether  arising  on  contract  or 
based  upon  a  tort,  in  an  action  for  a  tort, 
whenever  such  connter-clalm  Is  founded 
upon  a  cause  of  action  arlBing  out  of  the 
transaction  set  forth  In  the  complaint  as 
the  foundation  of  the  plaintiff's  claim,  or 
whenever  It  Is  connected  with  the  subject 
of  the  action.  Wat.  Set-Off,§  616;  Woolen 
Mills  V.  Eull,  87  How.  Pr.  299;  Dougherty 
V.  Stamps,  ^13  Mo.  243;  KUIer  v.  Tinder, 
29  Ind.  270;  Tlnaley  t.  Tlnsley,  15  B.  Mon. 
464;  Ballroad  Co.  v.  Thompson,  18  B.  Mon. 
735.  The  action  was  brought  for  injuries 
done  the  plaintiff's  boat  while  passing 
through  tbe  canal,  caused  by  a  break  In 
the  canal,  alleged  to  have  resulted  from 
defendant's  negligence.  Thedelendant  set 
up  a  counter-claim  that  the.break  itself 
was  caused  by  the  plalntlff'B  negligence, 
and  prayed  a  Judgment  for  the  damages. 
This  connter-clatm  was  sustained,  the 
court  saying:  "If  It  dues  not  arise  out  of 
tbe  transaction  set  forth  in  the  complaint. 
It  certainly  la  connected  with  the  subject 


of  the  action."  McArthur  t.  Canal  Co., 
34  Wis.  189-146.  "A  claim  on  tbe  part  of 
the  defendant  for  the  price  and  value  of 
the  identical  goods  which  are  the  snbject 
of  the  action  is  the  cause  of  action  arising 
out  of  the  transaction  set  forth  in  tbe 
complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  Is  at  least  connected  with 
the  subject  of  the  action,  and  is  strictly 
a  counter-claim."  Tbompnon  v.  Kesset, 
30  N.  Y.  883.  "Since  the  Code,  however, 
of  1852,  it  seemB  if  the  defendant's  demand 
Is  sufficient,  a  defendant  may  not  only  de- 
feat a  plaintiff's  claim  by  recoupment,  but 
recover  a  balance  notwlthBtanding  the 
former  rule  •  •  •  that  a  drfendant 
could  only  use  his  claim  to  defeat  that  of 
the  plaintiff."  Woolen  Mills  v.  Eull,  87 
How.  Pr.  301;  Ogden  v.  Cnddlngton,  2  E. 

D.  Smith,  317.  "Counter-claims  under  the 
Code  [since  1852]  embrace  both  set-offs 
and  recoupments,  as  they  were  understood 
prior  to  that  time."  Pattlson  v.  Rich- 
ards, 22  Barb.  140.  "But  while  the  conn- 
ter-clalm authorised  by  the  Code  embraces 
both  set-off  and  recoupment,  It  Is  broader 
and  more  comprehensive  than  either." 
VaBsear V.  Livingston,  13N.  Y.  256 ;  Beards- 
ley  V.  Stover,  7  How.  Pr.  294.  "  It  secures 
to  the  defendant  the  full  relief  which  a 
separate  action  at  law,  bill  In  chancery, 
or  a  cross-bill  would  have  secured  him 
on  the  same  state  of  facts. "  Woolen  Mills 
V.  Eull.  87  How.  Pr  301 ;  Gleason  v.  Moen, 
2  Dner,  642.  "It  may  be  lor  either  liq- 
uidated or  unliquidated  damages,  (Kchu- 
bart  T.  Harteau,  34  Bnrb.  447,)  and  for 
unliquidated  damages  arising  on  contract, 
different  from  tiie  contract  on  which  the 
action  Is  brought,  (Llgnot  v.  Bedding,  4 

E.  D.  Smith,  285,)  and  of  an  equitable  or 
legal  nature."  Woolen  Mills  v.  Eull,  37 
How.  Pr.  301;  Currle  v.  Cowlee,  6  Bosw. 
453.  "It  is  not  required  that  the  counter- 
claim Itself  shall  be  founded  In,  or  arise 
out  of,  the  contract  set  forth  in  the  peti- 
tion; but  it  Is  sufficient  that  it  arise  oat 
of  the  transaction  set  forth  in  the  peti- 
tion, or  is  connected  with  the  subject  of 
the  action."  Tlnsley  v.  Tlnsley,  15  B. 
Mon.  454^9;  Wadley  v.  Davis,  63  Barb. 
500;  Bonk  v.  Lee,  7  Abb.  Pr.  372-3S9; 
Walsh  V.  Hall.  66  N.  C.  233-287.  The  coun- 
ter-claim is  allowed,  though  the  plaintiff's 
form  of  action  Is  In  tort.  "  The  plaintiffs, 
trustees  of  the  Vincennes  University,  sue 
to  recover  the  value  of  certain  bonds  be- 
longing to  the  corporation,  received  by 
the  defendant  as  its  attorney,  and  con- 
rerted  by  him  to  his  own  use.  He  admits 
the  receipt  and  detention  uf  the  securities, 
and  alleges,  by  wuy  of  counter-claim,  that 
the  university  was  Indebted  to  him  lor 
certain  profesBlonal  services,  particularly 
described,  Including  his  servlceB  In  procur- 
ing these  very  bonds,  among  others,  to 
be  Issued  to  It  by  the  state,  and  prays 
Judgment  for  the  amount  of  such  indebt- 
edness. In  pronouncing  upon  the  validity 
of  this  answer  as  a  counter-claim,  the 
court  Hays:  "The  point  is  that  the  action 
iB  In  the  form  of  trover, — an  action 
delicto, — and  that  under  such  action  the 
defendant  cannot  avail  himself  of  any 
claim  which  he  may  have  against  the  plain- 
tiffs for  sc'rvices  rendered,  or  money  ex- 
pended on  their  behalf,  even  if  It  was  In 
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the  reeoTery  of  fbe  Identical  property 
which  la  the  enbject  of  the  action,  we 
are  clear  It  was  the  Intention  of  those 
who  Initiated  and  Inaugurated  the  pre»- 
entCode  of  Procedure  that  parties  litigant 
might,  and  perhaps  should,  determine  In 
each  suit  all  matters  in  coutrorersy  be- 
tween tbem  which  could  legitimately  be 
Included  therein,  keeping  In  view  their 
substantial  rights.  As  proceedings  so 
distinct  as  those  were  at  law  and  in 
equity  are  do  longer  reQutred  ti>  be  sepa- 
rated, but  are  now  blended  in  one  action, 
we  are  unable  to  see  any  reason  fon-equlr- 
ing  two  actions  to  determine  a  contro- 
versy in  which  the  HffhtH  ol  each  party 
are  so  dependent  upon  the  rfghts  oT  the 
other  as  in  the  case  at  bar."  .ludnh  v. 
Trustees.  16  Ind.  56-60;  Bitting  v.  Thaxton, 
72  N.C.  641-549;  Banii  v.  Lee,  7  Abb.  Pr. 
872 ;  Ay  res  v.  O'Farrel,  4  Kob.  ( N.  Y. ) 
10  Bosw.143;  Barliyte  v.Unglietf.  .3-3  Barb. 
820:  Taylor  v.  Root.  *43  N.  Y.  3:C>. 

After  a  careful  reading  of  our  Code  In  re* 
latlon  to  counter-claims,  and  a  some- 
what thorough  examination  of  the  books 
upon  the  question  involved  In  this  last 
aseignmeut  of  error,  we  conclude  that  the 
defendant  not  only  had  the  right,  under 
her  general  denial,  to  prove  the  matter 
set  up  in  her  second  count  to  defeat  the 
plain  tltTs  canse  of  action,  but  that,  having 
pleaded  it.  sheahould  be  allowed  to  prove  it 
as  a  counter-claim,  as  an  nfHrmntlvecnuse 
of  action  against  the  platntiff.nnd  recover 
in  this  case  abalance  agalnnt  the  plaintiff. 
We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Per  Cdbiau.  It  Is  bo  ordered.  All  the 
justices  concurring. 


(«  Kan.  182)   

York  Draper  Mebcantile  Co.  t.  Lubb. 
(Supreme  Court  of  Kantas.   Jan.  10,  1891.) 

BaLSB— FAILUBS  fO  Dblitbb— MUBDBB  OV  DaM- 
AOBS. 

L  In  an  action  by  the  buyer  aealnst  the 
seller  tat  breach  of  contract  tta  the  delivery  of 
corn,  the  measure  of  damages  Is,  as  a  K^^iieral 
rule,  tha  market  value  of  the  oom  at  thu  time  aod 
place  of  delivery,  less  the  cootract  price. 

S.  In  saoh  case,  when  the  seller,  after  his  con- 
tract of  sale  is  made,  Dotifles  the  buyer  that  he 
will  not  fill  the  contract,  held,  that  in  the  ab- 
sence of  any  evidence  on  the  part  of  the  defaulting 
seller,  that  the  buyer,  after  notice  that  the  seller 
would  not  fill  the  contraut,  and  betore  date  of  de- 
livery, could  have  purchased  com  io  the  market 
of  the  place  of  delivery,  upon  such  terms  as  to 
have  ooitisated  his  loss,  the  measore  of  damages 
remains  the  same. 
iSyllalms  by  Strang,  C.) 

CommlsHloners'  decision.  Error  to  dis- 
trict court.  Rice  county ;  Ansel  R.  Olark, 
J  udge. 

M.A.  Thomp8on,tor  plaintiff  in  error. 
Bailey  A  Foleyt  for  defendant  la  error. 

Strang,  C.  August  2, 1S87,  thedefendant 
contracted  to  sell  and  deliver  to  the  plain- 
tiff atDodgeCity,Kan.,allthecorn  he  then 
owned,  at  80  cents  per  hundred  pounds. 
The  8aid  corn  was  In  crib  at  Stafford, 
Kan.,  and  amounted  to  5,091  bushels,  or 
ZHSifKMi  pounds.  The  jury  found  the  c<)rn 
wan  to  he  dellvci-ed  In  a  reHsonable  time. 
On  the  same  day,  August  2d,  after  the 


contract  was  completed  between  the  pa^ 

ties,  the  defendant  wrote  a  letter  to  the 
plaintiff  at  DodgeCity,  which  was  received 
thereon  the 8d,  notifying  him  ( the  plain- 
tiff) that  he  would  not  deliver  the  com  at 
80  cents  per  hundred  pounds,  but  said  ha 
would  deliver  It  at  85  cents  per  hundred. 
And  on  the  next  day,  August  3d,  thede- 
fendant wrote  the  plaintiff  at  Dodge  City 
that  he  would  not  deliver  the  corn  at  HS 
cents,  which  letter  was  received  by  plain 
tiff,  August  4th.  August  3d  com  was 
worth  80  to 85  cents  per  hundred  at  Dodge 
City.  August  8tb  it  was  worth  SI  per  liun- 
dred.  and  continued  at  that  price  until  the 
iHt  of  September,  when  it  went  to  f  1.15. 
The  esse  was  tried  to  a  jury,  which  gavea 
verdict  for  the  plaintiff  for  »163.31.  The 
plaintiff  filed  a  motion  for  a  new  trial, 
which  was  overruled.  The  only  question 
in  the  case  is,  what  is  tlie  proi>er  measure 
o(  damages?  The  plaintiff  claimed  the 
measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  price  oi 
com  at  the  time  and  place  of  delivery,  and 
asked  thcco.urt  to  sochargethejnry.  The 
court  refused  to  charge  thejury  as  request- 
ed, and  Instructed  them  that  the  measure 
of  damages  was  the  difference  tietween  the 
contract  price  and  the  price  of  the  com  at 
Dodge  City  at  the  time  the  defendant  no- 
tified the  plaintiff  that  he  would  not  de- 
liver the  cora.  This  inetrqction,  and  the 
refusal  of  the  court  to  grant  a  new  trial, 
are  complained  of  as  error. 

It  1b  well  settled  that  thegeneral  rulp  for 
the  measure  of  damages  In  cases  lilie  this 
Is  the  difference  between  the  contract  price 
and  the  market  value  of  the  article  pur- 
chased at  the  time  and  place  of  delivery. 
Stewart  v.  Power.  12  Kan.  596:  Uray  v. 
Hall,  29  Kan.  704.  Where  the  buyer  re- 
fuses to  accept  the  goods  pnrchaKed.  Ben- 
jamin on  Sales  lays  down  the  rule  as  fol- 
lows: "Sec.  1118.  The  date  at  which  the 
contract  isconHidered  to  have  been  broken 
Is  that  at  which  the  goods  were  to  have 
been  delivered,  not  that  at  which  the  buy- 
er may  give  notice  that  he  Intends  to 
break  the  contract,  and  to  refuse  accept- 
ing the  goods."  Philipotts  v.  Evans,  6 
Mees.  &  W.  475;  Follausbee  v.  Adams,  86 
111.13;  Kadlsh  V.Young.  Hfe  111.170.  We 
do  not  find  the  exact  converse  of  this  mle 
stated  in  Benjamin,  bnt  we  know  of  no 
reason  why  it  should  not  be  equally  tlie 
la  w.  **  The  same  doctrine  prevails  in  cases 
where  the  contract  is  to  be  periornied  on 
a  certain  day,  and  before  that  time  the 
vendor  declines  to  carry  out  the  contract." 
Wood,  Mayne  Dam.  §  205;  Leigh  v.  Pater- 
eon.  8  Taunt.  540;  Philipotts  v.  Kvans,  6 
Mees.  &  W.  476.  The  time  of  delivery, 
and  not  the  time  when  the  seller  gives  no- 
tice that  he  Intends  to  break  the  contract. 
Is  the  rule.  Thus  where  the  defendants  re* 
nounced  a  contract  for  the  delivery  of  iron 
rails,  it  was  held  that  the  time  when  the 
contract  was  to  be  considered  as  broken 
was  at  the  time  of  delivery.  Wlndmuller 
T.  Pope,  107  N.  Y.674,  M  N.  E.  Rep.  436, 
(February  11. 18N9.)  "Hthe  vendor  puts 
it  out  of  his  power  tocomply  with  his  con* 
tract  by  a  sale  of  a  portion  of  the  goods 
to  another,  before  the  time  stipulated  for 
the  delivery,  the  vendee  is  entitled  to  the 
difference  between  the  contract  price  and 
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tbe  market  piiceutall  thejcoods  purchased 
at  thti  time  and  place  of  dellrery. "  Field, 
Dam.J  247;  Crist  v.  Armour,  M  Barb.  878. 
**Inthe  absence  ol  any  evidence  on  the 
part  of  the  defendants  that  the  plaintiffs 
could  have  gone  Into  the  market  and  ob- 
tained another  similar  contract  on  such 
terms  as  would  mitigate  tbeir  loss,  tbe 
measnre  of  damaffes  was  the  snm  of  the 
difference  between  the  contract  price  and 
the  market  price  at  the  period  of  delivery. " 
BenJ.  Sales,  §  1333.  "As  to  the  effect  of 
breach  of  contract  of  sales,  when  the  bar- 
gain was  for  delivery  by  Installments,  It 
is  held  that.  In  the  absence  of  any  evidence 
on  the  part  of  the  defaulting  seller  that 
the  buyer  could  have  gone  into  tbe  market 
and  obtained  another  similar  contract,  on 
BQch  terma  as  would  mitigate  the  low,  tbe 
measnre  of  the  damages  is  the  sum  of  the 
difference  between  tbe  contract  price  and 
tbe  market  price  at  the  several  periods  of 
delivery."  5  Walt.  Act.& Uof.623;  Brown 
V.  Miiller.  8  Eng.  R.  429;  Ex  parte 
Llansamlet  Tin  Plate  Co.,  6  Eng.  R. 
QS9,  there  cited.  Tbe  rule  of  the  last  two 
citations  requires  the  defaulting  seller,  if 
he  wishes  to  take  bis  case  out  of  the  gen- 
eral rule  as  to  damages,  as  above  stated, 
to  show  by  proof  that  the  cendee  could 
have  gone  Into  the  market,  and  purchased 
the  goods  he  wanted  without  loss.  This 
seems  to  be  a  very  properrule.  Thegoods 
purchased  may  be  of  a  kind  not  readily 
found  in  the  market,  bat,  if  they  may  be 
bad  In  the  market,  it  would  seem  to  be 
more  In  accord  with  fairness  to  require  the 
defaulting  seller  to  prove  that  the  goods 
could  readily  have  been  procured  In  the 
market  without  loss  to  the  vendee  than 
to  require  the  vendee  to  show  that  he 
cotild  not  obtain  the  goods  In  the  market. 
In  the  case  at  bar.  it  the  plaintiff  could 
not  have  obtained  tbe  amount  of  corn 
purchased  of  the  defendant  In  tbe  market, 
and  thus  saved  bireiseU  from  purtlat  or 
total  loss  from  defendant's  default,  they 
would  be  entitled  to  damages  under  tbe 
general  rule.  And,  In  tbe  absence  of  any 
proof  on  the  part  of  tbe  defaulting  seller 
that  the  com  could  have  been  purchased 
by  the  plaintiffs  so  as  to  save  themselves, 
they  should  have  been  allowed  their  dam- 
age under  tbe  general  rule,  and  recovered 
the  difference  between  the  contract  price, 
and  the  value  of  the  com  at  Dodge  City  at 
the  time  of  delivery.  The  delivery  was  to 
be  within  a  reasonabletlme.  The  evidence 
shows  that  it  would  take  from  one  to  two 
weeks  to  shell  and  deliver  the  com.  The 
average  time  as  fixed  by  the  evidence 
would  probably  be  a  reasonable  time. 
The  average  time  would,  under  the  evi- 
dence, be  about  10  days  Considering, 
then,  the  reasonable  time  for  delivery  to 
be  ten  days,  tbe  measure  of  damages 
would  be  the  difference  between  the  eon- 
tract  price  and  tbe  value  of  the  corn  at 
Dodge  City  abouttbe  I3tb  of  August,  1887. 
But,  as  this  case  goes  back  foranew  trial, 
tfaequeKtlon  of  reasonable  time  will  be  one 
for  the  jury. 

There  Is  another  matter  we  detlre  to  call 
attention  to  which  should  havesorae  force 
in  this  case.  The  defendant,  after  accept- 
ing, by  wire,  on  August  2, 1887,  tbe  propo- 
sition of  tbe  plaintiffs  to  purchase  all  bis 


com  at  80  cents  per  hundred,  wrote  them 
a  letter  which  was  received  by  them  tbe 
next  day.  In  wblcb  be  said  he  would  not 
fill  the  contract  at  80  cents  per  hundred, 
but  would  fill  It  at  85  cents.  On  tbe  8d  be 
wrote  them  another  letter,  received  by 
them  at  Dodge  City,  on  the  4th,  in  which 
he  said  he  would  not  All  the  contract  at 
85  cents,  and  did  not  state  any  price  at 
which  he  would  fill  it.  Under  such  clr^ 
cumstances,  the  plaintiffs  could  hardly 
know  what  to  do,  as  they  did  not  know 
how  soon  they  might  receive  another  dec- 
laration from  the  defendant,  and  It  may 
be  questioned  whether,  It  this  case  bad 
been.  In  other  respects,  taken  out  of  the 
general  rule,  tbe  general  rule  should  not 
Btlll  apply,  because  of  the  uncertainty  as 
to  what  the  defendant  would  do.  Under 
the  circumstancea  of  this  case  we  recom- 
mend that  It  be  reversed  and  sent  back  tor 
a  new  trial. 

Pek  Curiam.  It  Is  so  ordered;  all  tbe 
jnatdces  concurring. 


(1  Arts,  my 

WOFFENDEN  V.  BOABD  SDP'BS  PIMA 

County.  1 

(Supreme  Oowtt  of  Arizona.   Jan.,  187S.) 
Compensation  of  Jurobs— Mamoamus. 

1.  Jurors  are  entitled  to  full  pay  though  ex- 
cased  from  daily  atteBdaoce. 

3.  Mandamus  will  Issue  to  compel  the 
oommlssioners  to  allow  soch  claims. 

Petition  for  writ  of  mandamus. 
Hugh  Farley,tor  petitioner.  John  TituBt 
lor  respondents. 

TwKED,  C.  J.  In  the  matter  of  the  peti- 
tion of  Richard  Woffenden  for  a  writ  of 
mandamas  against  the  board  of  super- 
visors of  Pima  county,  all  the  material 
facts  setforth  in  tbe  petition  are  admitted 
by  tbe  answer  of  tbe  reapondbnts.  They 
are  substantially  as  follows:  At  tbe  Oc< 
toberterm  of  the  districtcourt  held  in  and 
for  the  county  of  Pima  for  the  year  A.  D. 
1874,  the  chief  Justice  ordered  a  veuire  to 
issua  for  the  summoning  of  trial  Jurors  for 
the  term.  Of  those  summoned  and  In  at- 
tendance (luring  the  term  certain  Jurors 
were  excused  from  dally  attendance  for  a 
portion  of  tbe  term  when  their  services  as 
jurors  were  not  required.  The  trial  Jarore 
were  summoned  to  appear  on  the  16th 
■day  of  November,  and  the  jurors  in  whose 
behalf  this  petition  Is  presented  Were  in 
attendance  upon  the  court  as  trial  Juroi-s 
from  the  16th  day  of  November  until  the 
26th  day  of  December,  except  when  excused 
from  dally  attendance,  as  above  stated. 
After  the  trial  Jurors  were  discharged  for 
the  term,  the  clerk  of  the  court  refusing  to 
Include  In  the  certificates  given  to  Jurors, 
as  to  the  time  of  attendance,  "the  days  in 
which  such  Jurors  had  been  excused  by  the 
court  from  actual  attendance,"  such  ju- 
rors applied  to  the  court  to  havesalddays 
Included  In  said  certificate,  whereupon  the 
court  ordered  that  the  clerk  iBBue  to  said 
jurors  separate  certificates  for  the  time 

^This  case,  filed  January,  1875,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Faciflc  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports  from  volume  1,  p.  1. 
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daring  whlcb  such  Jurors  had  been  excused 
from  personal  attendance.  Thfl  clerk  de- 
livered to  said  Jurors  the  certificates  con- 
templated by  said  order  of  the  court,  and 
the  same  belDK  presented  to  the  board  of 
HUperTlqors  as  claims  agralnst  the  county, 
were  diaallowed.  Certain  of  said  Jurors 
hare  assigned  their  claimsforsuchsPTvices 
to  the  petitioner,  who  Is  now  the  owner 
and  holder  of  the  same. 

Thewritof  maadamusv/lU  notbc grant- 
ed to  control  the  action  of  any  Inferior 
court,  board,  or  officer,  where  their  acts 
are  of  a  Judicial  character,  or  in  which 
they  are  called  upon  to  exercisedlscretion; 
but  when  thdr  acts  are  mlnlBterial  only, 
and  they  fail  or  refuse  to  perform  any  act 
required  by  law.and  the  partyinjured  has 
no  other  speedy  and  adequate  remedy, 
such  party  is  entitled  to  this  writ.  The 
admission  .by  respondents  that  the  Jurors 
named  In  the  exhibits  accompanying  the 
petition  were  summoned,  were  In  attend- 
ance, and  were  excused  by  the  court  for 
certain  days  during  the  term, is  conclusive 
of  their  right  to  the  usual  compensation, 
and  of  the  regularity  of  the  clerk's  certifi- 
cate, and  leaves  the  board  no  discretion 
in  the  matter.  Their  duty  was  to  audit 
the  claims.  We  do  not  Intend  to  say  that 
the  clerk's  certificate  would  always  be 
conclusive;  he  might  purposely  issue  a 
false  certificate,  and  In  such  a  case  the 
board  might,  as  provided  In  sections  474- 
479  of  the  civil  practice  act,  concerning 
mandamus,  in  tlipir  answer  to  the  peti- 
tion, raise  the  question  of  fact.  Tlie  court 
would  then  ord'>r  the  question  of  fact  to 
be  settled  by  a  Jury,  and,  on  the  finding  of 
a  Jury,  the  court  would  grant  or  deny  the 
writ  as  Justice  might  require,  it  being  al- 
ways remembered  that  the  writ  will  not 
be  granted  where  the  party  has  n  plain, 
speedy,  and  adequate  remedy  in  the  ordi- 
nary course  of  law.  But  in  this  case  the 
adnilKsion  by  r«>8pDndents  of  the  tacts  set 
up  in  the  petition  are  equivalent  to  an  ad- 
mission that  the  clerk's  certificate  was 
pruperly  Issued,  and  left  no  discretion  In 
the  board  to  reject  the  claim.  I^et  per- 
emptory writ  tsane,  as  prayed  for  by  peti- 
tioner. 

(]  Ariz.  401)   


Zgchbndorf  et  al.  v.  Zbchkndobf  et  aJ.^ 
(Supreme  Court  of  Arizona.   Jan.,  18S1.) 

APFBAL — TlUB  OF  TaKIKO — DlSMISSU., 

An  appeal  from  an  order  dismtsaiog  an' 
appeal  from  Justice's  court  not  perfected  and 
entered  within  SO  days  after  Judgment  rendered. 
In  accordance  with  Act  Ariz.  %  1,  regulating  ap- 
peals from  Jnatioes  of  the  peace,  will  be  dis- 
missed. 

Appeal  from  district  court,  Pima  county. 
Jl/o/x'iu  &  Pr/ce,  for  appellants.'  Farl^ 
A  Pomroy,  for  respondents. 

Fkrnch,  C.  J.  This  is  an  appeal  from 

the  order  of  the  district  court  dismissing 
the  appeal  to  that  court  from  the  Justice's 
court,  and  also  from  the  order  of  the  dis- 
trict court  denying  defendants'  motion  to 
set  aside  said  order  of  dismissal.   It  ap- 

^Tbls  case,  filed  January,  ISSI,  la  now  pub- 
lished by  request,  with  otbers,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  Uie  Arl- 
toua.  BeportB,  from  volume  1.  p.  L 


pears  from  the  first  pageof  transcript  that 
the  Judgment  was  rendered  in  the  justice's 
court  on  the  16th  day  of  March,  A.  D. 
1880;  that  an  appeal  was  perfected,  except 
payment  of  costs,  on  March  24,  1880,  and 
that  on  that  day  the  papers  wore  ordered 
to  be  transmitted  to  toe  dis1»lct  conrt  on 
the  payment  of  the  appeal  costs  of  four 
dollars;  that  the  papers  were  not  trans- 
mitted to  the  district  court,  or  there  filed, 
until  May  8th ;  and  that  the  appeal  costs 
then  remained  unpaid.  Section  1  of  act 
to  regulate  appeids  from  Justices' courts 
reads  as  follows :  "  Any  party  dlsaatfafied 
with  a  Judgmmt  rendered  In  a  justice's 
court  may  appeal  therefrom  to  the  district 
conrt  held  at  the  county  in  which  such 
Justice's  court  Is  situated.  Such  appeal 
shall  be  pcriected,  and  the  papera  filed  in 
the  district  court  within  thirty  days  after 
the  rendition  of  the  Judgment  in  the  Jus- 
tice's court;  and.  If  the  appeal  Is  not  per- 
fected, and  the  papers  are  not  filed  tn  the 
district  court,  within  such  time,  the  dis- 
trict court  shall,  on  the  production  of  a 
certificate  from  the  Justice,  to  the  effect 
that  an  appeal  has  been  taken,  but  not 
perfected,  or  that  the  papers  have  not 
been  ordered  up,  or  the  proper  costs  not 
paid,  or  any  other  necessary  step  not 
taken,  dismiss  the  appeal  at  the  costa  of 
the  appellants.  In  which  case,  a  certifi- 
cate of  dismissal  shall  be  transmitted  un- 
der the  seal  of  the  district  court  to  the 
Justice's  court,  with  a  statement  of  tlie 
costs  In  the  district  court;  and  no  other 
or  further  appeal  shall  be  taken. "  Appenl 
Is  the  creature  of  statute.  Without  statu- 
tory authority  there  Is  no  appeal,  or  right 
of  appeal.  A  party,  therefore.  Invoking 
the  statute  must  conform  to  Its  provis- 
ions, or  lose  his  right  of  appeal.  But  this 
act  (section  42)  affirmatively  providen 
that  appeals  from  Justices'  courts  shall  be 
taken  and  determined  only  in  the  manner 
herein  prorlded.  It  appears  from  the  rec- 
ord, and  also  from  the  Justice's  certificate, 
that  the  papers  in  this  cansewere  not  filed 
in  the  district  court  until  May  8th,  mure 
than  50  days  from  the  time  of  the  rendi 
tlon  of  the  Judgment,  (March  15th,)  and 
that  the  appeal  costs  had  not  been  paid. 
Under  either  of  these  circumstances, — fail- 
ure to  pay  tbe  appeal  costs,  or  to  file  the 
papers  in  tbe  district  court  within  SO  days 
after  Judgment  la  Justice's  court,— the  per- 
emptory provision  (section  1,  above  re> 
cited)  is  that  the  district  court  shall  dis- 
miss the  apjieal.  Courts  cannot  disregard 
the  direct  and  positive  provisions  of  the 
statute.  The  appeal  Is  utterly  without 
merit,  and  the  orders  appealed  from  have 
therefore  been  affirmed,  with  damages. 

Porter  and  Stilwbu.,  JJ.,  concur. 

  a  Arte.  «7) 

Obounds  t.  Balpb.* 
(Supreme  Court  of  ^rleona. ,  Jan.,  1878..) 

APPBAL — JUBIBDICTIONUi  AMOUNT — RsOOKD. 

1.  In  Arizona  an  appeal  to  the  supreme  coart 
will  not  lie  from  a  tdvll  Indginait  Invol^ng  tan 
than  $100. 

■This  case,  filed  January,  1675,  Is  now  pob- 
llsbed  by  request  with  others,  hi  order  that  tbs 
Pacific  Keporter  may  cover  ali  cases  la  the  Ail- 
touft  Beporta  from  volume  1*  p.  1. 
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2.  The  appeal  being  from  the  tudgment,  the 
statement  of  evldenoe  on  motion  for  new  trial 
forma  nopart  of  Ihe  transcript,  in  the  abaence  of 
stipulation  that  It  shall  stand  as  the  statement  on 
appeal. 

Appeal  from  district  court,  Mohave 
county. 

A.  E.  DarfSy  for  api>eUant.  Murphy  £ 
Blukeljr,  for  reapondent. 

Dunne,  C.  J.  Thla  cause  was  com- 
menced In  a  jQBtlce's  conrt,  and  was  a 
money  demand  for  $250.  Balpb  obtained 
a  Jadgment  there  tor  $150.  Gronnds  ap- 
pealed to  the  district  conrt.  Judgment 
was  there  given  in  favor  of  Kalpb.  for 
$62.50,  and  costs.  Grounds  appeals  to  this 
court  from  the  Judgment. 

An  appeal  to  this  court  does  not  lie  In 
such  a  case.  The  appellate  Jurisdiction  of 
this  court  is  established  by  law,  as  fol- 
lows. (Comp.  Laws  Ariz.  p.  365:)  "Sec.  8. 
The  supreme  court  shall  have  appellate  ]n- 
risdlctiou  tn  all  eases  when  the  matter  in 
dispute  exceeds  onebundred  dollars,  when 
the  legality  of  any  tax,  toll,  or  impost,  or 
mnnlcliial  fine  la  In  qoestlon,  and  in  all 
criminal  cases  amounting  to  felony,  on 
qnesUoDB  of  law  alone.  Sec.  4.  The  su- 
preme court  shall  bare  Jurisdiction  to  re- 
view, upon  appeal  or  other  proceeding 
provided  by  law,  (1)  a  Judgment  in  an  ac- 
tion or  proceeding  commenced  in  the  dis- 
trict courts,  when  the  matter  In  dispute 
exceeds  two  hundred  dollars,  or  when  the 
posaesHion  of  land  or  tenements  Is  In  con- 
troversy, or  brought  into  that  court  from 
another  court,  and  to  review,  upon  the 
appeal  from  such  judgment,  any  interme- 
diate order  invdlvhig  the  merits,  and  nec- 
essarily affecting  the  Judgment;  i'l)  anor- 
der  granting  or  refusing  a  new  trial,  sus- 
taining or  overruling  adcmnrrer,  or  affect- 
ing a  substantial  right  in  an  action  or 
proceeding. "  As  this  case  was  not  com- 
menced in  the  district  conrt,  and  is  not 
one  of  those  w  hich  could  be  heard  here  in 
any  event,  if  the  amount  iu  dispute  ex- 
ceeded $100,  the  appeal  must  be  dismissed. 

Even  if  the  appeal  could  be  entertained, 
the  Judgment  of  the  court  below  would  be 
affirmed.  Appellant  aaka  us  tu  set  aside 
the  Judgment,  on  the  ground  that  tbe  evi- 
dence is  insufHcient  to  support  it,  but  be 
has  furnished  us  no  evidence  to  examine. 
The  transcript  contains  a  statementof  ev- 
idence which  was  used  on  the  motion  for 
new  trial,  but  there  is  no  statement  on 
appeal,  nor  any  stipulation  tbat  the  state- 
ment used  on  motion  for 'a  new  trial 
should  stand  as  the  statement  on  appeal. 
There  Is  no  appeal  here  from  the  order 
denying  a  new  trial.  The  appeal  Is  from 
the  Judgment  only.  In  such  case  tlie  only 
thing  before  the  court  is  the  "judgment 
roil. "  as  defined  by  statute,  and,  no  mat- 
ter how  many  other  papers  the  clerk  may 
choose  to  embody  in  the  transcript,  this 
court  cannot  act  upon  anything  but  the 
Judgment  roll.  Tbe  statute  prescribes 
means  by  which  this  roll  may  be  made 
full  enough  to  cover  every  point  made  on 
the  appeal,  viz.  by  allowing  a  party  to 
file  a  statement  of  points  and  evidence, 
even  when  the  appeal  is  directly  from  the 
Judgment.  Then  tbe  party  has  also  his 
motion  for  a  new  trial,  and  his  apiwal 


from  an  order  denying  It.  In  this  case  the 
party  appealing  has  come  up  with  a 
nalied  appeal  from  the  Judgment,  and  no 
statement  whatever  on  appeal.  In  this 
case  the  judgment,  roll  consists  of  an  ac- 
count filed  In  a  justice's  court,  and  a  copy 
of  the  judgment  in  the  district  court,  and 
nothing  else.  Comp.  Laws,  p.  417,  §  ^05. 
It  Is  not  claimed  by  the  appellant  that 
there  is  any  error  in  this  part  of  the  tran- 
script ;  neither,  on  examination,  do  we  find 
any.   The  appeal  is  dismissed,  witb  costs. 


Ford  v.  Hayes.' 


a  Ariz.  1X9) 


(Supreme  Court  of  Artaona.  Jan.,  1876.) 
AaeioNMBHT  roa  Bbkbfit  or  Cbbditobs— Fbbv- 

BRBNCBB. 

AsBigoments  givios  prefenmoes  are  valid 
as  against  creditors  who  do  not  woceed  in  the 
way  provided  by  the  hankraptoy  law  to  set  them 
aalde. 

Appeal  Trom  district  conrt,  Maricopa 
connty. 

JoJ^D  A.  Saab,  for  appellant.  O.  H. 
Oary,  for  responilent. 

BUNNB,  C.  J.  One  Strode,  being  on  the 
3d  of  June,  1873,  insolvent,  preferred  cer- 
tain of  his  creditore,  the  plaintiff.  Ford, 
being  of  the  nnmber,  and  assigned  to 
Ford  for  himself,  In  trust  for  the  other 
preferred  creditors,  certain  property  tn 
payment  of  his  indebtedness  to  them,  and 
posssession  of  the  property  'fras  delivered, 
and  it  is  admitted  that  the  assignment 
was  for  the  purpose  of  paying  bona,  tide 
existing  debts.  Certain  other  creditors  of 
Strode  sued,  and  Hayes,  the  defendant 
herein,  as  aherltf.  attached  the  property 
beld  by  Ford  nnder  the  assignment,  and 
sold  the  same  upon  execution,  wliei-eupon 
Ford  sued  the  sheriff  for  the  value  of  the 
property  so  taken  from  him,  and  got  Judg- 
ment thei-efor  In  the  court  bidow.  Hayes, 
the  sheriff,  appeals. 

Counsel  tor  appellant  claims  that,  under 
the  existing  bankrupt  laws  of  the  United 
States,  an  insolvent  cannot  prefer  cred- 
itors. He  cites  Chancellor  Kent,  in  Kiggs 
V.  Murray,  2  Johns.  Ch.  565.  to  the  effect 
tbat.  "as  we  have  no  bankrupt  laws,  the 
right  of  the  Insolvent  to  select  one  cred- 
itor, and  exclude  another.  Is  applied  to 
every  case,  and  the  consequences  of  such 
partial  payments  are  extensively  felt  and 
deeply  deplored. "  Appellant  herein  states, 
what  is  undoubtedly  the  law,  that,  unless 
a  bankrupt  act  makes  such  assignments 
void,  they  stand  good,  although  they 
work  a  hardship  on  the  creditt>rs  who 
are  left  out.  We  have  the  United  States 
bankrupt  law  in  force  in  this  territory, 
which  furnishes  relief  in  such  cases.  But 
bow?  By  declaring  all  such  asslgDments 
void  perse?  By  no  means.  The  bankrupt 
law  merely  provides  that  any  creditor 
who  has  been  left  out  in  the  case  of  an  In- 
solvent debtor  assigning  his  property 
may  file  bis  petition,  cause  the  insolvent 
debtor  to  be  declared  a  bankrupt,  have  all 
assignments  which  were  made  to  a  cred- 


'This  case,  filed  January,  1875,  Is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
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Itor  within  four  monthB,  or  to  any  other 
person  within  six  monthB.  prior  to  the  fil- 
ing uf  the  petition,  set  aside,  bring  the 
property  into  a  common  fund,  and  make 
an  equal  distribution  oTit;  but,  even  when 
a  creditor  proceeds  strictly  under  the 
bankrupt  act,  he  cannot  tonch  assign- 
ments to  creditors  made  qiore  than  toar 
months  prior  to  the  institution  of  the 
bankruptcy  proceedings.  In  notes  of  de- 
cisions in  Bump's  Bankruptcy,  p.  471,  it  Is 
declared :  "^fter  the  lapse  of  four  mouths, 
the  preferences— simple  preferences  which 
an  Insolvent  debtor  may  have  made — are 
to  be  held  valid,  as  against  ali  the  world, 
BO  far  as  the  preferred  creditors  are  con- 
cerned." See  the  12  cases  therein  cited. 
But  the  appellant  is  not  proceeding  under 
the  bankrupt  act,  and  Its  provisions  there- 
fore afford  blm  no  relief  in  this  case.  The 
law  views  such  assignments  with  an  un- 
friendly eye,  and  legislatures  pass  bank- 
rupt lawB  to  enable  a  credltor^n  set  them 
aside;  bnt,  onless  be  proceea  regularly 
under  the  bankrupt  law,  th^ stand  good. 
It  is  because  they  do  stand  good  In  law 
that  bankrupt  acts  are  necesaair  to 
enable  a  creditor  tu  avoid  them.  Judg- 
ment affirmed,  with  costs. 

a  Arta.  EU)  ■ 


Fbdbbico  t.  Hanoock.1 
(fiwpreme  Count  of  Artaana.  Jan.,  U82.) 

TbakBCRIPT  ok  AfFSAL— PRBSU1IFTIOK8. 

Wbere  tbe  transcript  consists  only  of  the 
oomplaiQt.  answer,  fladings  of  fact,  and  conctu- 
siona  of  law,  Judgment,  notice  of  appeal,  and 
clerk's  oerUflcat&  all  regular  on  their  face,  the 
Jadsmeot  cannot  be  disturbed,  as  the  prooeealngs 
wiU  be  presumed  remilar. 

French,  C.  J.  The  only  papers  con- 
tained In  the  transcript  In  this  case  are 
the  (ollowlng:  The  complaint,  answer, 
findings  of  fact,  and  conclusions  of  law, 
tlie  Judgment,  notice  of  appeal,  aud  clerk's 
certificate.  Nothing  whatever  is  asked  of 
the  court  In  the  brief  of  appellant.  It 
simply  discusses  matters  of  law,  none  of 
which  can  by  any  possibility  be  raised 
on  tills  record,  and  no  relief  or  action  of 
this  court  iB  asked  tor,  or  even  suggested. 
There  is  no  statement,  no  exceptions, 
none  of  theevidence,no8pecitlcntlons.  The 
transcript  contains  only  the  six  papers 
aforementioned,  which  are  all  regular  on 
their  face. 

Error  must  be  affirmatively  shown.  Tn 
the  notice  of  appeal,  certain  averments 
are  made.  For  example,  it  is  there  (In 
the  notice  of  appeal)  a  verred  "  that  the 
court  erred  hi  finding  ol  fact  that  there 
was  no  fraud  on  tbe  part  of  defendant." 
There  are  many  reasons  why  this  propo- 
sition cannot  be  reviewed,  or  even  consid- 
ered, by  the  appellate  court:  (1)  Because 
there  Is  not  a  word  of  the  evidence  in  the 
record.  How,  without  any  of  the  evi- 
dence, can  the  appellate  court  determine 
whether  the  finding  is  sustained  by  the 
evidence  or  not?  (2)  There  was  no  excep- 
tion or  objection  whatever  taken  to  any 
ol  tbe  findings  in  the  court  below.  (3) 

iThis  case,  filed  January,  I8S3,  Is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Paciflo  Reporter  ma;  cover  all  cases  in  the  Ari- 
tooa  Reports  from  volume  1,  p>  1. 


There  was  no  motion  for  a  new  trial. 

The  findings  of  the  court  below  will  not 
be  reviewed  on  appeal  unless  tbere  was  a 
motion  tor  a  new  trial.  Gagliardo  v. 
Boberlin,  18  Cal.  805;  Allen  t.  Fennon,  27 
Cal.  6d:  People  v.  Banvard,  Id.  476.  No 
moldoii  for  new  trial  having  been  made, 
tbe  findings  are  conclaatve  as  to  the  facta. 
It  is  averred,  secondly,  in  the  notice  of  ap- 
peal, **  that  the  court  erred  In  Its  conclu- 
sions of  law  that  the  defendant  was  the 
rightful  owner  of  said  lots;  that  the 
court  erred  in  decreeing  the  defendant  in 
lawful  possession,  and  that  he  Is  the  legal 
owner,  and  entitled  to  the  possession  ol 
said  lots. "  Tfaeoe  are  general  averments, 
made  for  the  first  time  long  after  the  tried, 
that  the  court  erred.  There  are  no  specifi- 
cations whatever.  When,  where,  or  whenv 
In  did  the  court  err?  Legal  errors  of  the 
court  should  be  pointed  out.  They  should 
be  excepted  to  in  a  legal  manner,  as  the 
statute  prescribes.  Both  the  statute  and 
practice  require  that  the  party  alleging  er- 
rur  shall  specify  and  point  out  speciDcally 
the  alleged  error,  wherein  it  occnrred;  put 
his  finger,  as  the  decisions  express  it,  upon 
the  precise  error.  It  is  uevcrsnOicIent  to 
allege  error  in  a  general  manner.  Theaame 
may  be  said  of  tbe  fourth  averment  In  the 
notice  of  appeal. 

If  the  facts  claimed  in  plaintiff's  brl^.  as 
established  by  the  pleadings,  etc.,  were  be- 
lieved by  plaintiff  to  be  so  established,  she 
should  have  moved  the  court  for  a  decree 
In  plaintiff's  favor,  and  excepted  to  the  ac- 
tion of  the  court,  if  refused.  So,  all 
through  the  proceedings  in  the  court  t>e- 
low.  If  any  ruling  or  action  of  tbe  court 
was  against  tbe  plalntllFB  rights,  an  ex- 
ception should  have  been  taken.  The 
same  In  regard  to  the  findings  and  decree. 
If  error  was  committed,  the  court  below 
should  have  had  at  least  an  opportunity 
of  correcting  It ;  and,  if  not  remedied,  then 
upon  proper  exceptions  and  statement,  or 
bill  of  exceptions,  it  might  be  corrected 
here. 

The  case  Is  one  purely  In  equity.  In  an 
equity  case  there  is  no  right  of  trial  by 
Jury.  The  case  was  heard  by  the  conn 
without  a  Jury,  and  the  pleadings,  find- 
ings, and  decree  are  all  regular  upon  their 
face,  without  any  statement,  bill  of  excep- 
tions, or  any  evidence.  They  cannot  be 
changed  or  disturbed  by  the  appellate 
court.  The  appellate  court  will  presume 
in  favor  of  the  judgment  below,  unless  tbe 
record  clearly  shows  error.  Thompson  v. 
Monrow,  2  C{il.  99;  Kllburn  v.  Bltchie,  Id. 
146.  The  supreme  court  will  not  presume 
error,  or  that  facts  exist  which  would 
show  error.  If  the  court  below  commits 
error  in  its  finding  or  Judgment,  that  er- 
ror, or  tbe  facts  necessary  to  estabilsb  It, 
must  be  shown  affirmatively  by  the  ap- 
pellant. Herrlter  v.  Porter.  23  Cal.  385. 
All  intendments  must  be  in  favor  of  sus- 
taining the  judgment  of  courts  of  original 
jurisdiction;  and,  to  disturb  such  judg- 
ment, it  Is  not  sufficient  that  error  may 
hare  Intervened,  but  it  must  be  affirma- 
tively shown  by  tbe  record.  Nelson  v. 
Lenimon,  10  Cal.  .50.  If  the  court  makes  a 
finding  of  tacts,  hut  does  not  Include  a 
finding  upon  one  of  the  Issues  raised,  ami 
the  Judgment  rendered  Is  based  upon  that 
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Isfiue,  the  presumption  will  be  that  the 
court  found  upon  that  insue  in  such  a  way 
OB  to  sustain  the  judgment.  Sears  v. 
Dixon.  33  Cal.  326.  Every  intendment  Is 
In  favor  of  a  judgment  of  a  court  of  rec- 
ord ;  and,  until  the  contrary  be  made 
clearly  to  appear,  the  appellate  court  is 
bound  to  suppose  that  it  wna  based  on 
,  proper  evidence.  Grewell  v.  Henderson,  7 
Cal.  291.  In  the  light  of  the  foregoing  ru- 
thoritiea,  and  all  authorities  In  equity 
Itractlce  and  prnceediugs,  and  the  practice 
of  appellate  courts,  the  record  In  this  case 
is  worthless  for  the  purposes  of  an  appeal, 
and  utterly  without  merit,  and  the  appeal 
IB  frivolous. 

Porter  and  Stii.wbli<,  JJ.,  concurred. 

(1  Arte.  232)  ■   


Miller  v.  Fishee  et  a/.i 
(Supreme  Cowrt*of  A-rtxona.  Jan.,  1875.) 
FowBB  OP  MARKntD  Woman  to  Co:[tra.ct— Flbad- 

1.  Act  Nov.  10,  1S64,  (How.  Code  Ariz.  c. 
8S,  %  1,)  gives  a  married  woman  control  of  her 
sei>arate proper^,  and  permits  hertocontract  and 
convey  as  if  unmarried.  Amendatory  Act  Pec. 
80,  1865,  (Comp.  Laws  Ariz.  p.  306,  c.  32,  §6,) 
gives  the  ousband  control  of  the  wife's  separate 
estate  and  provides  for  his  Joinder  and  her  privy 
examination.  Second  Amenaatory  Act  Jan.  33, 
1871,  (Comp.  Laws  Ariz.  p.  810,)  gives  to  the 
wife,  if  31  year»  old,  exclusive  control  of  her 
property,  and  declares  that  the  husband  need  not 
join  in  conveyances.  Held,  that  a  married  wo- 
man SI  years  old  could  contract  to  convey  her 
personal  property  without  a  privy  ezaminatioD. 

2.  It  is  not  a  groaod  of  general  demiurer  to 
a  nomplalnt  that  ft  does  not  aver  that  defendant 
was  Si  years  of  ago. 

J.  P.  HAFgrave  and  J.  A.  Rusk,  for  ap- 
pellants.  A.  B.  Davis,  for  respondent. 

Tweed,  J.  The  appeal  is  from  the  dis- 
trict court,  second  judicial  district.  Mo- 
have county.  As  appears  liy  the  com- 
plaint, the  action  was  hroujrht  to  enforce 
the  performance  of  a  verbal  contract  en- 
tered into  by  the  defendant  Jenny  H. 
Fisher,  a  married  woman,  for  the  sale  and 
delivery  of  certain  personal  property  to 
the  plaintiff,  the  same  bein^  her  separate 
property,  and  claimed  and  held  by  her  as 
such.  A  demurrer  to  the  complaint  was 
interposed,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sulflclent  to  con- 
stitute a  cause  of  action.  The  court  sus- 
tained the  demurrer,  and,  from  the  judg- 
ment thereon,  the  appeal  is  taken.  The 
counsel  for  the  respondent  relies  upon  two 
point?  made  In  his  brief,  and  argued  at  the 
bearing  of  the  cause:  (1)  That  the  sale 
or  alienation  of  the  property  mentioned  In 
the  complaint  was  not  evidenced  or  ac- 
companied by  any  Instrument  in  writing, 
signed  by  the  said  Jenny  B.  Fisher,  and 
by  her  acknowledged  upon  an  examina- 
tion, separate  and  apart  from  her  hus- 
band, before  a  proper  oflicer,  and  that  the 
same  was  therefore  void ;  ( 2)  that  it  is  no- 
where alTeged  in  the  complaint  that  the 
said  Jenny  H.  Fisher  is  of  the  age  of  21 
years. 

'This  case,  filed  January,  1875,  Is  now  pub- 
lished by  request,  with  others,  in  order  tbat  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
sona  Reports  from  volume  1,  p.  1. 


Upon  the  points  first  made,  the  counsel 
cites  section  6  of  amendments  to  chapter 
32.  p.  306,  Comp.  Laws,  approved  Decem- 
ber, 1865,  and  Insists  tbat  the  act  relating 
to  the  separate  property  of  married 
women,  approved  January  22,1871,  (Comp. 
Laws,  p.  31(1,)  modifies  the  section  cited 
to  the  extent  only  that  the  wife  need  not 
be  Joined  with  her  husband  in  a  sale  or 
alienation  of  her  separate  property,  but 
that  such  sale  or  alienation  must  be  made 
or  accompanied  by  some  written  instru- 
ment signed  by  her.  and  by  her  acknowl- 
edged upon  an  examination  separate  and 
apart  from  her  hushnnd,  etc.  It  is  perti- 
nent, In  considering  this  point,  to  refer- to 
the  provisions  of  the  law  upon  the  subject 
prior  to  the  passage  of  the  act  186Ii,  here- 
inbefore referred  to.  The  first  section  of 
chapter  32,  How.  Code,  approved  No- 
vember 10,  ISfW,  and  passed  at  the  first 
session  of  the  legislature  of  the  territory, 
reads  as  follows:  "The  real  add  personal 
property  of  every  female  acquired  before 
marriage,  and  all  property,  real  and  per- 
sonal, to  which  she  may  afterwards  lae- 
come  entitled,  by  gift,  grant,  inheritance, 
devise,  or  In  any  other  manner,  shall  be 
.and  remain  theestate and  property  of  such 
female,  and  shall  not  be  liable  tor  the 
debts,  obligations,  or  engagements  of  her 
husband,  and  may  be  contracted,  sold, 
transferred,  mortgaged,  conveyed,  de- 
vised, or  bequeathed  by  her,  in  the  same 
manner  and  with  the  like  effect  as  If  she 
were  unmarried. "  The  chapter  was 
amended  by  the  act  of  December  30, 1S65, 
hereinbefore  referred  to,  the  sixth  sectXin 
of  which  reads  as  follows:  "The  husband 
shall  have  the  management  and  control 
of  the  separate  property  of  the  wife  dur- 
ing the  coni:inuance  of  the  marriage,  but 
no  sale  or  other  alienation  of  any  part  of 
such  property  can  be  made,  nur  any  Hen 
or  Incumtirance  created  thereon,  unless  by 
instrument  in  writing,  signed  by  husband 
and  wife,  and  acknowledged  by  her  upon 
an  examination  separite  and  apart  from 
herhusband  beforea  Justice  of  thesupreme 
court>  probate  Judge,  or  notary  public ;  or, 
if  executed  out  of  the  territory,  then  ac- 
knowledged by  some  Judge  of  a  court  of 
i-ecord,  or  before  a  commissioner  appoint- 
ed under  the  authority  of  this  territory  to 
take  acknowledgments  of  deeds."  The 
oct  of  January,  1871,  reads  as  follows: 
"Married  women  of  the  ago  of  twenty-one 
years  and  upwardsshall  have  the  sole  and 
exclusive  control  of  their  aepatate  prop- 
erty .and  may  convey  and  transfer  lands, 
or  any  estate  or  interest  therein  vested, 
in  or  held  by  them  in  their  own  right,  and 
without  being  joined  by  the  husband  in 
such  conveyance,  as  fully  and  peilcctly  as 
they  might  do  if  unmarried."  It  will  be 
seen  that  the  act  of  1H64,  the  first  legisla- 
tion upon  this  subject  bad  in  the  terri- 
tory, placed  the  wife  upon  precisely  the 
same  footing  with  unmarried  women  as 
to  any  contract,  sale,  transfer,  or  mort- 
gage of  her  separate  property.  The  hus- 
band bad  no  legal  interest  in  such  prop- 
erty, nor  need  he  in  any  manner  he  cim- 
sulted  as  to  its  disposition.  She  was  com- 
petent to  make  contracts  concerning  it  by 
parol  or  In  writing,  In  the  same  manner 
as  any  other  person  might  do  as  to  his  or 
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hor  separate  property.  Tbeo,  In  1865,  the 
law  was  chnnf^ed,  and  the  entire  control 
of  the  property  was  ^iven  to  the  buaband, 
guarded,  however,  by  requiring  proof  of 
the  wife's  consent  tu  any  alienation,  and 
herein  arose  the  necessity  for  the  provis- 
ion as  to  an  examination  and  acknowl- 
edKinent  separate  and  apiirt  from  her 
husband.  We  have  examined  these  sever- 
al statutory  provisions  with  care,  and 
we  cannot  adopt  the  construction  which 
the  counsel  for  the  respondent  applies  to 
the  act  of  1871.  On  the  cimtrary,  we  think 
it  clear  that  that  act  was  Intended  wholly 
to  exempt  married  women  of  the  age  of  'I\ 
years  and  upwards  from  the  operation  of 
section  6  in  the  act  of  18R5  and  to  place 
them  precisely  where  they  stood  in  refcard 
to  their  separate  property,  under  the  law 
of  1864,  leaving  said  section  in  full  force  as 
to  married  women  under  that  age,  who 
might  well  be  Bupposed  to  need  the  secari* 
ty  from  Imposition  provided  by  the  act  of 
IHS,  more  than  persons  of  more  mature 
age. 

The  second  point  made  by  the  respond- 
ents is  not  well  taken.  It  does  not  ap- 
pear from  the  complaint  that  the  defend- 
ant Jenny  H.  Fisher  was  under  the  age  of 
21  years.  If  snch  was  the  tact,  it  might 
have  been  pleaded  as  matter  of  defense, 
but  the  failure  to  aver  in  the  complaint 
that  she  was  of  the  age  of  21  years  is  not 
ground  for  a  general  demurrer.  Judgment 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  and  it  is  so  or- 
dered. 


(1  Ariz.  213) 

CHABAULRAU  T.  WOFrENDBN.l 

i^wpreme  Court  of  AfiMona.  Jan.,  187B.) 
Habsibd  WoHBir— Ackkovudgmbnt  ow  Dbxd — 

EjBCTMKKT—EvroBNCB. 

1.  Act  Ariz.  1871,  allowing  a  married  woman  to 
(ontroland  coDvey  her  separate  prc^rty  **a8  fully 
and  perfectly  as  she  might  do  if  unmarried,  **  and 
repealing  all  inuoosfstent  acts,  repealed  the  re- 
quirement of  Acts  1805,  §  6,  of  a  separate  acknowl- 
edgment apart  from  the  husband.  Following  Miller 
V.  Fisher,  1  Ariz.  332,  ante  651. 

Act  Ariz.  1871,  giving  a  married  woman 
exclusive  control  of  her  separate  property,  re- 
peals the  provision  of  Act  1865,  §  9,  that  rents 
and  proiits  of  separate  property  shall  be  common 
property,  and  under  control  of  the  husband,  and 
she  may  acquire  separate  property  by  purchase 
with  such  rents,  though  Act  1865,  g  2,  recognizes 
its  acquisition  only  by  "gift,  bequest,  devise,  or 
descent" 

3.  Evidence  that  on  one  occasion  the  husband 

disclaimed  any  interest  in  the  land,  and  that, 
while  the  wife  was  negotiating  its  sale  as  her 
separate  property,  he  was  present  and  made  no 
objection,  is  admissible  in  ejectment  hy  her 
grantees  to  recover  possession  from  her  husband, 
as  tending  to  show  that  the  land  was  hers,  and 
therefore  capable  of  conveyance  hy  her  separate 
deed,  and  to  rebut  any  presumption  that  it  was 
common  property,  arising  from  the  fact  tiiat  it 
was  acquired  for  a  moneyed  oonsideratlon  during 
coverture. 
DuKSB,  C.  J.,  dissentii^. 

Appeal  from  district  court,  PImacounty. 
Titus  &  Hashes.  loT  appellant.  Farley 
&  Pomroy,  for  rpspondenl. 

'  This  case,  filed  January,  1870,  is  now  published 
by  request,  with  others,  m  order  that  the  Paoifio 
Ileporter  may  cover  all  cases  in  the  Arizona  Be 
pn-bB  from  volume  1,  p.  1 


TwERD,  J.  This  action  was  ejectment 
for  three  quarter  sections  of  land  being  in 
Pima  county,  and  contiguous  to  other 
lands  described  In  the  complaint  by  their 
legal  subdivisions,  and  as  being  generally 
known  as  the  "Bobledo,  "Moreno."  and 
"  Duran  "  ranches.  In  this  complaint,  the 
plaintiff  alleges  that  he  was  seised  in  fee 
of  the  premises  on  the  lltb  day  of  Febru- 
ary, 1874.  and  while  so  seised,  to-wit,  on 
the  5th  day  of  July,  1875,  he  was  ousted 
by  the  defendant.  Theanswerdcnies  that 
the  plaintifi  was  ever  seised  of  the  prem- 
ises, or  was  ever  entitled  co  the  posses- 
sion of  the  same,  or  any  part  thereof;  de- 
nies that  the  defendant  entered  into  the 
poasesHiott  of  the  premises  while  the  plain- 
tiff was  BO  seised  as  alleged  in  the  com- 
plaint; and  denies  that  he  unlawfully  with- 
held, or  at  any  other  time  has  withheld, 
the  possession  of  the  premises  from  the 
plaintiff;  alleges  seisin  ia  himself  of  one 

gnarter  section  of  the  lands  un  the  1st  of 
etober,  1S73,  by  virtue  of  a  deed  of  bar  • 
gain  and  sale,fortheconRlderationor  9500, 
from  Abram  Moreno  and  his  wife,  Mari- 
ana Moreno,  to  ,Anna  C.  Woffenden,  the 
wife  of  the  defendant,  bearing  the  date 
above  mentioned ;  and  alleges  seisin  of  the 
other  two  quarter  sections  on  tlie  10th 
day  of  December,  1873,  by  deed  of  barguin 
and  sale  of  that  date,  for  the  considera- 
tion of  ¥2,100,  from  Ygnacio  Robledo  and 
Bomula  Robledo,  his  wife,  to  the  said  wife 
of  the  defendant;  alleges  that  tlie  Srtid 
Anna  C.  Woffenden  was,  on  the  Ist  of  Oc- 
tober, 1873,  and  on  the  10th  day  of  Decem- 
ber, 1S73,  and  still  was  at  the  date  of  the 
answer,  the  wife  of  the  defendant.  On  tlie 
trial,  the  plaintiff  offered  In  evidence  a  deed 
for  the  premises  from  Anna  C.  Woffenden 
to  the  plaintiff,  made  February  11, 1876, 
for  the  consideration  of  $5,000  Defend- 
ant's counsel  objected  to  the  admission  of 
the  deed  on  three  grounds:  (1)  That  the 
acknowledgment  was  defective,  liuvhig 
been  taken  before  a  Justice  of  the  peace, 
not  a  proper  officer;  (2)  that  it  did  not 
contain  the  declaration  required  by  the 
statute  as  to  the  person  signing  the  same 
having  been  examined  separate  and  apart 
from,  and  without  the  hearing  of,  herhos- 
band,  etc. ;  (8)  that  it  had  not  been  Hhown 
that  Anna  C.  Woffenden  had  power  to 
convey  the  premises;  that  It  had  been  ad- 
mitted in  open  court,  by  plaintiff's  coun- 
sel, that  from  August,  1872,  the  said  Anna 
C.  Woffenden  had  been  and  then  was  the 
wife  of  the  defendant;  and  that  no  show- 
ing had  been  made  or  offered  that  the 
premises  were  her  separate  property. 
Those  objections  were  collectively  sus- 
tained by  the  court,  and  the  plaintiff  ex- 
cepted to  the  ruling. 

Assuming  for  the  present  that  the  prem- 
ises in  controversy  were  the  separate 
property  of  the  grantor,  and  passing  for 
the  present  also  the  question  whether  any 
acknowledgment  on  the  part  of  the  gran- 
tor of  the  deed  was  necessary  to  entitle  it 
to  be  received  In  evidence  In  the  case  l>e- 
tween  the  parties,  was  the  acknowledg- 
ment defective  in  having  been  taken  b^ore 
a  Justice  of  the  peace,  or  In  that  it  was 
not  made  upon  an  examination  .separate 
and  apart  from,  and  without  the  hoaruis 
of,  her  husband?    In  Miller  v.  Fisher, 
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1  Arts.  232,  ante,  651.  (decided  at  the  last 
term  of  thUcourt,on  a  hearing  had  bcfure 
a  full  bench,)  it  was  held,  without  dissent 
on  the  part  of  either  member  of  the  conrt, 
that,  QDder  the  act  of  1871,  It  vraa  not  noc- 
eraary  tbatacontractbya  married  woman 
of  tlie  af^  ot  21  years  and  upwards,  as  to 
her  separate iiroperty,  should  be  evidenced 
by  a  writing  signed  by  her,  and  aclinowi- 
edged  by  ber  upon  an  examination  sepa- 
rate and  apart  from  lier  husband,  etc.  We 
are  now  asked  to  reconsider  tbo  rulii^ 
and  adopt  the  theory  that  the  act  ot  1871 
operated  to  change  the  law  In  this  regard 
to  this  extent  only:  that  the  wife  may 
convey  without  beintc  joined  with  the  hus- 
band in  the  conveyance,  but  must  still  ac- 
knowledge the  execution  ortbeiustrument 
separate  and  apurt,  etc.,  as  required  by 
the  act  of  1865.  One  year  has  passed  since- 
the  decision  In  Miller  t.  Fisher  w  as  made 
and  published,  and  Important  rights  liave 
doubtless  grown  up  and  vested  under  the 
construction  which  we  then  gave  to  the. 
statutes  iu  question.  In  such  a  case,  the 
reasons  for  overruling  a  former  decision 
should  be  very  clear  and  conclusive.  Be- 
sides this,  unless  it  very  clearly  appears 
that  the  former  ruling  was  erroneous,  the 
court  may  properly  consider  whether  the 
construction  given  to  the  statute  by  its 
foruier  decision  on  the  ruling  it  is  now 
urged  to  make  Is  most  buneflcial  to  the 
parties  whose  rights  are  to  be  controlled 
thereby.  Conceding,  then,  for  the  pres- 
ent, that  there  may  be  reasonable  doubts 
as  to  the  former  ruling,  does  the  construc- 
tion thus  given  to  the  statute  deprive  the 
wife  of  any  Bubtitantial  rights,  or  in  any 
manner  make  such  rlghtsl;sssccure?  Does 
it  deprive  her  of  any  safegiuird  in  the  con- 
trol or  dinpuuitlon  of  her  separate  proper- 
ty, or  make  less  simple  or  safe  the  rules  for 
Its  disposal?  In  other  words,  is  or  was 
the  provislo'h  in  ourstatutos  requiring  this 
acknowledgment  of  a  contract  or  convey- 
ance by  the  wife  on  an  examination  sepa- 
rate and  upart  from  her  husband,  etc.,  of 
any  practical  usewhatever?  Otcoursethere 
can  he  no  doubt  that,underthe  actoIlSTl. 
the  wife  lunyconvey  ht'rn(ipnrate  property 
by  lier  deed,  without  beiug  jonied  by  her 
husband.  This  she  may  do  without  any 
rousultatlon  with,  or  consent  from.  htin. 
To  what  end,  then.havlngexecuteda  deed 
for  her  separate  property,  should  she  be 
required  to  go  before  a  notary  or  other 
(jflicf^r  and  make  this  acknowledgment 
upon  an  cxaniinatioit  Kcparate  and  apart 
from  her  husband,  etc.?  if  she  desires  to 
convey  her  property,  she  may  do  so  with- 
out his  knowledge.  If  tbo  husband  has 
coerced  or  overpersUaded  her  into  the  ex- 
ecution of  the  conveyance,  and  she  has 
boen  submlRstve  to  his  will.  Is  she  likely 
to  asKcrt  her  own  wishes  and  make  the 
acknowledgment  when  In  the  presence  of  a 
notary?  If  this  "safeguard,"  so  called, 
for  the  wife's  interest  was  ever,  under  any 
law  for  the  conveyance  ot  her  separate 
property,  of  any  practical  value,  (which 
we  very  much  doubt.)  there  can  be  no 
doubt  th^it,  undera  law  allowing  the  wife 
to  convey  without  bi'ing  Joined  with  her 
husband,  and  without  his  consent  or  even 
knowledge,'  such  a  provision  Is  a  vain 
thing,  a  needless,  useless  re<iulrement, 


productiTe  ol  no  powlble  beneflcent  re- 
sult. 

But  the  statute,  In  Howell's  Code  ot 
Conveyance,  (Comp.  Laws,  pp.  36^,  363,  { 
22,)  which  it  is  iQsieted  should  be  taken  ia 
connection  with  the  act  ol  1805,  provides 
**  that  upon  this  examination,  separate  and 
apart  from  the  husband,"  etc..  "the  wife 
shall  be  made  acquainted  with  the  con- 
tents of  the  con  veyauce, "  etc. ;  and  it  was 
gravely  and  earnestly  urged  by  counsel 
for  respondent  that  tills  was  an  impor- 
tant safeguard  to  the  wife,  the  presump- 
tion of  law  being  that  the  wife  would  not 
know  the  character  of  the  instrument  un* 
tU  so  informed  by  theofflcer  taking  the  ac- 
knowledgment; and  it  la  not  without 
some  regret  thatweadmit  that  there  were 
American  authorities  cited  sustaining  the 
counsel  in  his  position.  What  Is  the  basis 
of  such  a  presumption?  It  mustbe  found, 
it  anywhere.  In  the  supposed  Ignorance 
or  stupidity  of  the  wife.  Before  her  mar- 
riage, if  of  the  age  of  21  years,  and  after 
her  husband's  death,  theiaw  presumes  liei 
comp>etent  to  buy  and  sell  aud  convey 
property^  and  supposes  she  acts  in  sucii 
matters  as  intelligently  as  if  she  were  ol 
the  opposite  sex;  but,  during  the  exist- 
ence of  the  marriage  relation,  somehow 
this  condition  of  ignorance  and  stupidity 
is  supposed  to  settle  down  upon  her,  to 
benumb  her  faculties,  to  cast  a  cloud  up- 
on her  intelligence,  to  be  lifted  only  by  tho 
death  of  her  spouse,  or  other  severance  ol 
the  marriage  bond.  We  are  quite  suit 
that  the  presumption  contended  for  liy  the 
cobnset  for  the  respondent,  that  a  woman 
of  mature  years,  and  an  American  wife, 
ceapee  from  the  day  of  ber  marriage  1i 
know  what  she  Is  doing  in  the  execution 
of  a  conveyance  until  advised  of  the  con- 
tents of  the  instrument  by  a  "notary  or 
Other  officer,  obtains  nowheii>  els(>  than  in 
a  court  of  Justice,  and  should  no  lunger 
obtain  there;  and  we  are  equally  certain 
that  the  l^islature  of  Arizona,  in  enacting 
the  law  of  3871,  which  gives  to  the  wife 
the  sole  aud  exclusive  control  of  ber  sep- 
arate property,  enabling  her  to  convt'i- 
the  pame  without  being  joined  by  her  hus- 
band, "as  fully  and  perfectly  as  if  unmar- 
ried," did  not  intend  that  any  such  pre- 
sumption of  the.  wife's  ignorance  or  stn 
pidity  should  obtain  hereafter. 

Again,  as  to  the  utility  of  the  provision 
tor  this  acknowlfd^ment  ot  the  wife  up- 
on an  examlnatinn  separate  and  apart, 
etc.  It  Is  somewhat  remarkable,  conHld- 
eriug  the  learning  aud  reteurcb  which 
hav*i  been  bestowed  upon  the  mutter, 
that  not  a  case  has  been  reported,  so  far 
as  we  can  discover,  wherein  it  appears 
that  this  "safeguard,"  so-called,  even  In  a 
single  instance,  operated  to  protect  the  In- 
terest of  the  wife,  or  to  save  her  from  coer- 
cion or  Imposition.  We  do  not  remember 
the  citation  of  such  a  case,  nor  have  we 
in  our  own  experience,  nor  in  our  assoela- 
tion  with  the  legal  profession,  known  or 
heard  of  anyease  where  the  provision  ever 
operated  as  a  safeguard  to  the  wife  in  any 
respect  whatever.  Again,  while  we  deem 
the  provision  referred  to  to  bevalueless  to 
the  wife  as  a  safeguard  against  the  coer- 
cion of  the  husband  and  impositions  from 
others,  the  provision  is  not  simply  harm- 
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leBB,  but  has  been,  the  occaBlon  of  frequent 
fraud  and  wrunj?,  for  it  has  often  happened 
that  when  a  wife  has  joined  her  husband 
in  a  conveyance  under  laws  requiring  her 
to  do  so,  and  her  acknowledKment  has 
been  made  to  the  officer  separate  and 
apart  as  fully  and  completely  In  altreBpects 
as  required  by  law,  and  tlie  officer  pur- 
posely or  ignorantly  has  failed  to  write 
the  certififttlo  of  acknowledgment  in  the 
exact  form  reuuired,  the  wife,  belnsr  con- 
trulled  by  the  husband,  has  refused  to  aid 
in  the  correction  of  the  error,  and  the  pur- 
chaser is  left  without  a  remedy.  It  1b  very 
safe  to  say  that  greater  frauds  and  more 
injustice  have  resulted  from  thei-equlrement 
of  this  form  of  acknowled foment  on  the 
part  of  thewife  than  would  belikely  to  ob- 
tain when  the  wife's  acknowledgment  may 
be  taken  as  in  other  cases.  Again,  the 
provision,  if  valueless  to  the  wife,  Is  not 
harmless.  It  treats  the  wlfeas  an  Inferior 
person,  especially  liable  to  coercion  and 
imposition,  and  as  being  incapable  of  car- 
ing for  and  guarding  her  owu  interests  as 
other  sane  persons  are  capable  of  doing. 
If  our  statutes  of  1864  and  1865,  which  coun- 
sel for  respondent  Insists  are  still  in  force, 
are  so.and  not  repealed  by  the  act  of  1871, 
the  wuman  who  married  yesterday,  and 
was  possessed  of  a  fortune  acquired  by 
her  own  learning,  labor,  or  skill,  cannot 
to-day  make  a  valid  sale  of  a  dilapidated 
Howlng-niachlne  without  putting  the  con- 
tract In  writing,  and  going  before  a  Jus- 
tice of  the  supi-eme  court  or  other  officer 
and  acknowledging,  upon  anexaniinatipn 
separate  and  apart  from  her  husband,  up- 
on being  made  acquainted  with  thv:  con- 
tents of  the  instrument,  (which  she  may 
have  written  herpelf,)  that  she  executed 
the  same  freely  and  voluntarily,  etc. 

We  will  now  examine  the  several  acta  o( 
onr  legislature  bearing  upon  the  question 
under  consideration,  and  in  the  light  of 
these  enactments  revise  the  decision  in  the 
case  of  MHlerv.  KIsher;  for,  If  that  decision 
WHS  erroneous,  if  it  clearly  appears  that 
the  law.  was  not  what  It  was  declared  to 
be  In  that  case,  the  construction  we  then 
gavetotlie  statute  must  be  overruled, 
however  beneficial  that  construction  may 
trppear  to  be  to  those  whose  rights  and  In- 
terests are  involved  in  the  question.  Sec- 
tion 1.  c.  32,  "Of  the  Rights  of  Married 
Women,"  Howell's  Code,  reads  as  fol- 
lows: "The  real  and  personal  estate  of 
every  female  acquired  before  marriage, 
nntl  all  property,  real  and  personal,  to 
which  she  muy  afterwards  become  entitled 
by  gift,  grant,  Inlierltauc«,  devise,  or  in 
any  other  manner,  shall  be  and  remain 
the  estateand  property  of  snch  female,  and 
shall  not  be  liable  for  the  debts,  obliga- 
tions, or  engagements  of  her  husband,  and 
may  be  contracted,  sold,  transferred, 
mortgaged,  conveyed,  devised,  or  be- 
queatlied  by  her  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried. " 
Section  2. c. 42, Howell's  Code,  "Of  Convey- 
ances, "reads  as  follows:  "A  husband  and 
wife  may,  by  their  joint  deed,  convey  the 
real  estate  of  the  wife  In  like  manner  as 
she  might  do  by  her  separate  deed,  if  she 
were  unmarried. "  Section  19,  same  chap- 
ter, reads  as  follows:  "A  married  woman 
may  convey  any  of  her  real  estate,  by  any 


conveyance  thereof  executed  and  acknowl- 
edged by  herself  and  her  husband,  and  con 
tlfled  in  the  manner  hereinafter  provided, 
by  the  proper  officer  taking  the  acknowl- 
edgment. "  Section  21,  same  chapter, 
reads  as  follows:  "Any  officer  author- 
ized by  th,ls  chapter  to  take  the  proof 
or  acknowledgment  of  any  conveyance 
whereby  any  real  estate  is  conveyed,  or 
may  be  affected,  may  take  and  certify  the 
acknowledgment  of  a  married  woman 
to  any  such  conveyance  of  real  estate." 
Section  22, same  chapter, reads  as  follows: 
"No  such  acknowledgment  shall  be  taken 
unless  such  married  woman  shall  he  per- 
sonally known  to  the  officer  taking  the 
same  to  the  person  whose  name  is  sub- 
scribed to  every  conveyance  as  a  party 
thereto,  or  shall  be  proved  to  be  such  by 
a  credible  witness;  nor  unless  such  mar- 
ried woman  shall  be  made  acquainted 
with  the  contents  of  .such  conveyance, 
and  shall  acknowledge,  on  an  examlna^ 
•tion  apart  from,  and  without  the  bearing 
of,  her  husband,  that  sheexecuted  thesame 
freely  and  voluntarily,  without  fear  or 
compulsion  or  undue  influence  of  her 
husband,  and  that  she  does  not  wish  to 
retract  the  execution  of  thesame."  The 
next  section  prescribes  merely  the  form  of 
the  certificate  of  acknowledgment,  and 
need  not  be  quoted.  The  same  chapter 
designates  the  officers  who  may  take  ac- 
knowledgments of  deeds  in  the  territory, 
among  whom  are  notaries  public  and  jus- 
tices of  the  peace  of  the  proper  county. 

In  the  case  of  Miller  v.  Fisher  the  court 
overlooked  the  provisions  In  the  statutes 
of  conveyances  contained  In  the  Howell 
Code  and  quoted  above;  and,  regarding 
the  first  section,  "Of  the  Rights  of  Married 
Women, "  Howell'sCode,  ascontroUing  up- 
on the  questions  as  Co  what  the  law  was 
upon  the  nubject  in  1864,  held.that  it  was 
the  intention  of  the  legislature  by  the  act 
of  1871  to  reinstate  married  women  of  the 
age  of  21  years  and  upwards  as  to  their 
rights  to  their  separate  property  to  the 
same  status  In  which  they  stood,  as  was 
supposed  by  the  court,  under  the  provis- 
ions referred  to  in  the  act  of  W64,  "Of  the 
Rights  of  Married  Women."  An  attempt 
was  made  by  the  counsel  for  the  respond- 
ent to  reconcile  this  section  with  the  sev- 
eral sections  of  the  chapter  on  convey- 
ances, above  quoted,  but  to  na  the  provis- 
ions of  those  two  chapters  seem  irrecon- 
cilable. The  first  section  quoted  author- 
izes the  wife  "to  contract,  sell,  transfer, 
mortgage,  convey,  devise,  or*  bequeath 
her  separate  property  in  the  same  manner 
and  with  the  like  effect  as  If  she  were  nn- 
married."  Her  conveyance,  as  soon  as 
made,  would  become  effectual.  The  deliv- 
ering of  the  deed  by  her  would  divest  her 
of  all  interest  in  the  property  without  any 
acknowledgment  whatever;  whereas,  un- 
der the  section  referred  to  in  the  chapter 
on  conveyances  of  the  year  1864,  the  wife's 
deed  of  her  separate  property  would  be  a 
nullity  until  acknowledged  as  in  that  stat- 
ute provided.  Standing  alone,flnd  uncon- 
trolled by  other  provisions,  there  can  be 
no  doubt  that,  under  the  first  section  of 
the  act  of  1S64,  a  married  woman,  without 
being  joined  by  her  husband,  could  convey 
her  separate  property  in  the  same  man- 
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ner  and  ntthoat  other  obserTanrai  as  to 
forms  or  acknowledjrnient  than  would  be 
required  If  she  were  unmarried,  and  it  was 
so  conaldered  by  the  voart  in  deciding  the 
case  of  Miller  v.  Fisher;  for,  as  has  been 
already  stated,  in  paesiofr  upon  that  case, 
the  court  only  loolted  to  this  section  ascnn- 
trolilnx  the  lawnpun  thissobjectunderthe 
oriKlnai  Howell  Code,  overlooking  the  pro- 
visions touchingthe  matter  in  the  chapter 
on  conveyances.  But,  giving  effect  to  the 
provisions  in  the  iast-named  chapter,  the 
husband  must  join  In  tlie  conveyance,  and 
the  manner  and  form  of  the  conveyance  Is 
clogged  by  the  condition  of  the  wife's  ac- 
knowledgment separate  and  apart  before 
the  deed  can  become  effectual  fur  any 
purpose  whatever.  The  Howell  Code  was 
prepared  in  great  haste,  immediately  after 
the  organization  of  the  territory',  and  act- 
ed upon  at  the  first  session  of  our  legtHla- 
ture,  and  there  wns  little  time  for  careful 
consideration  of  tbepro visions  of  the  stat- 
utes of  other  states  which  were  Incorpo- 
rated into  the  Code,  and  it  is  not  derogat- 
Insrfroni  the  Just  praise  to  which  its  au- 
thor and 'the  legislature  are  fairly  entitled 
to  say  there  was  much  that  was  iocon- 
gruoas  and  unsystematized  In  its  provis- 
ions. W'e  have  quoted  the  statutes  bear- 
ing upon  thesubject  of  the  wife's  acknowl- 
■edgment  na  they  stood  at  the  adjourn- 
ment  ut  the  session  of  the  legislature  of 
'1864.  In  1805  en  net  was  passed,  the  first 
section  of  which  reads  as  follows:  '*A11 
property,  both  real  and  jwrsonal,  of  the 
wife  owned  by  her  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest, 
devise,  or  descent,  shall  be  her  aeparate 
property;  and  all  property, both  real  and 
personal,  owned  by  the  husband  before 
marriage,  and  that  acquired  by  him  after- 
wards by  gift,  bequest,  devise,  or  descent, 
shall  be  his  separate  property."  The  sec- 
ond section  nt  thesnme  act  provides  "  that 
nil  property  acquired  after  marriage  by 
either  husband  or  wife, except  such  as  may 
be  acquired  by  gift,  bequest,  devise,  or  de- 
scent, shall  be  common  property."  The 
third,  fourth,  and  fifth  sections  of  the 
same  act  provide  for  Inventory  and  regis- 
tration of  the  separate  property  of  the 
wife;  and  the  sixth  section, from  the  oper- 
ation of  which,  in  Miller  v.  P'lsher,  we  held 
married  women  of  the  age  of  21  years  and 
upwards  exempt  as  to  this  acknowledg- 
ment,.by  force  of  this  act  of  1871,  reads  as 
follows:  "The  husband  shall  have  the 
management  and  control  of  the  separate 
property  of  the  wife  during  the  continu- 
ance of  the  marriage,  but  no  sale  or  allen- 
Ation  of  any  part  of  such  property  can  be 
made,nor  any  lien  or  incumbrance  create<l 
thereon,  unless  by  an  Instrument  in  writ- 
ing, signed  by  the  husband  and  wife,  and 
acknowledged  t>y  her  upon  an  examina- 
tion, separate  and  apart  from  her  hus- 
band,beforeajustice  of  thesupreme  court, 
probate  Judge,  or  notary  public,  or.  If  exe- 
cuted out  of  the  territory,  then  acknowl- 
edged before  some  Judge  of  a  court  of  rec- 
ord, or  before  a  commissioner  appointed 
Quder  the  authority  of  this  territory  to 
take  acknowledgment  of  deeds."  It  will 
be  observed  that  this  section  doe(inot  pro- 
vldethat  thewifeshal)  be  "  madeacquaint- 
•ed  with  the  contents  ol  the  Instrument" 


she  Is  executing,  nor  that  she  shall  ac- 
knowledge upon  an  examination,  separate 
and  apart,  thai  she  executed  the  same 
"freely  and  voluntarily,  without  fear  or 
compulsion  or  undue  influence  of  her  hus- 
band, and  that  she  does  not  wish  to  re- 
tra':t  theexteution  of  the  same,"  as  pro- 
vided in  the  act  of  1864,  on  conveyances; 
but  the  observance  of  these  requirements 
of  the  last-menttoned  act  was  probably 
contemplated  bysectlonG  ottbeactoflStio, 
now  under  consideration. 

We  have  set  out  the  several  enactments 
bearing  upon  the  question  we  are  consid- 
ering up  to  the  time  of  the  passage  of  the 
act  of  1871.  That  act  is  in  these  words: 
"Section  1.  Married  women  of  the  age  of 
twenty-one  years  and  upwards  shall  have 
the  sole  and  exclusive  control  of  their 
separate  property,  and  may  convey  and 
transfer  lands  or  any  estate  or  Interest 
therein,  vested  in  or  held  by  them  in  their 
own  right,  and  without  being  Joined  by 
the  husband  In  conveyance,  as  fully  and 
perfectly  as  they  might  do  It  uhmarrled. 
Sec.  2.  Ail  acts,  and  parts  of  acts,  so  far 
as  they  conflict  with  the  provisions  of  this 
act,  are  hereby  repealed. "  It  was  under 
this  act,  with  its  repealing  clause,  that 
this  court  held,  in  the  case  of  Miller 
V.  Fisher,  the  provisions  of  the  sixth  sec- 
tion of  the  act  of  186!>,  and  all  former  pro- 
visions upon  the  subject  under  considera- 
tion, inoperative  as  to  married  women  ot 
the  age  of  21  years  and  upwards.  It  is 
true  that  in  that  case  the  question  before 
the  court  was  as  to  the  right  of  a  married 
woman  to  make  a  conveyance  of  her  sep- 
arate personal  property  without  a  writ- 
lug  so  acknowledged,  etc. ;  but  thcsectinn 
referred  to  In  the  act  of  1865  Includes  "all 
the  separate  property  of  the  wife, "and 
provides  that  no  sale  or  other  alienation 
of  any  part  of  such  property  shall  be 
made,  except  by  such  writing,  so  acknowl- 
edged, etc.  Upon  tlie  argument  in  that 
case,  and  we  think  in  the  brief  of  the  coun- 
sel for  the  respondent  th.erein,  the  atten- 
tion of  the  court  wascalled  to  some  ol  the 
leading  authorities  cited  by  the  coonsel 
for  the  respondent  in  this,  and  the  same 
positions  insisted  upon  which  are  now 
urged,  that  the  act  of  1871  only  operated 
to  repeal  the  provisions  of  section  (t  of  the 
act  of  1865  BO  far  as  it  required  that  the 
wife  should  be  joined  by  her  husband  in 
the  conveyance,  etc..  and  yet  the  court 
were  unanimously  of  the  opinion  that  the 
provisions  in  that  section  touching  the 
acknowledgment  of  married  women  of  the 
age  of  21  years  and  upwards  were  swept 
away  by  the  act  of  1871.  And,  as  the 
court  then  held,  the  majority  of  the  court 
now  hold  that,  by  the  act  of  1871,  the  leg- 
islature. In  providing  that  a  married  wo- 
man's separate  property  should  no  lunger 
be  left  to  the  management  of  her  husband, 
but  should  be  under  her. own  sole  and  ex- 
clusivecontrol.and  that  she  might  convey 
and  transfer  the  same  as  fully  and  perfect- 
ly as  if  unmarried,  intended  in  all  respects 
to  place  the  wife  of  the  age  of  21  years  in 
prei-iseiy  the  same  attitude,  as  to  tlie  con- 
veyance of  her  property,  as  if  she  were  a 
feme  sole;  that  she  should  no  longer  be 
hampered  with  conditions  and  provis- 
ions in  the  transfer  and  conveyance  of  her 
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Reparate  property  which  are  not  Impoaed 
upou  unmarried  women.  Among  all  the 
rules  lor  the  construction  of  statutes,  so 
liberally  quoted  by  the  respondent's  conn- 
del,  no  one  la  more  likdy  tu  lead  to  a  true 
lotcrpretatlon  of  the  Intention  of  the  leg- 
islature In  an  enactment  than  that  of  giv- 
ing to  its  language  and  scope  the  meaning 
it  would  convey  to  the  common  mind.  It 
waa  upon  such  a  reading  of  this  act  of 
1871  that  tlilB  court  held  that  the  acknowl- 
edgment separate  and  apart,  etc.,  by  the 
wife,  as  to  her  separate  property,  was  no 
longer  necessary  to  her  conveyance  there- 
«  of.  The  act  was  certainly  calcalated  to 
mislead  those  acting  under  It,  If  It  is  to  be 
construed  as  requiring  any  other  act.  or 
the  observance  of  any  other  formula,  on 
the  part  of  a  married  woman  than  is  re- 
quired of  an  unmarried  one.  We  think  it 
clear  that  the  legislature  Intended  by  the 
act  just  what  any  person  of  ordinary  in- 
telligence would  understand  by  It,  and 
would  receive  and  adopt  as  Its  obvious 
meaning;  and  we  have  no  doubt  that  the 
common  understanding  of  Intelligent  per- 
sons as  to  the  meaning  of  the  act  would 
be  in  precise  accordance  with  the  construc- 
tion we  gave  to  it  lu  Miller  v.  Fisher. 

Again,  had  the  act  been  Intended  In  this 
r^urd  only  to  relieve  married  women  from 
being  Joined  in  a  conveyance  of  their  sepa- 
rate property  by  their  husbands,  and  not 
to  extend  further,  It  seiems  to  us  the 
legislature  would  have  used  other  terms 
than  those  with  which  the  scctlou  con- 
cludes, and  would  have  said,  "as  fully  and 
perfectly  as  If  so  Joined,"  rather  than  the 
terms,  "as  fully  and  perfectly  as  they 
might  do  If  anmarried."  Certainly  such  a 
wording  of  the  statute  would  make  the 
construction  given  to  it  by  the  counsel  lor 
the  respondent  much  more  plausible  than 
the  terms  therein  used,  but  the  counsel  lor 
the  respondent  insists  that  the  require- 
ment as  to  the  acknowledgment  contained 
in  section  6  of  the  act  of  1S65  does  not 
operate  as  a  hindrance  or  obstruction  to 
the  perfect  Ireedom  of  the  wife  in  convey- 
ing her  property ;  that  the  requirement 
has  to  do  with  the  "mode"  only,  and  that 
not  in  such  a  way  as  to  prevent  her  from 
conveying  as  fully  and  perfectly  as  if  un- 
married. Is  this  so?  Unnecessary  ma- 
chinery Impedes,  and  Is  an  obstruction  in, 
the  prosecution  of  any  work,  and  every 
useless  formula,  the  observance  of  which 
la  required  in  the  transaction  of  affairs,  is 
a  limitation  upon  the  freedom  exercised  In 
the  performance  of  the  act,  and  tliat  the 
requirements  of  this  section  of  this  ac- 
knowledgment does  not  leave  the  wife  to 
convey  as  fully  and  perfectly  as  if  she  were 
unmarried  seems  to  as  veryclear.  Infact, 
the  wife  cannot  convey  perfectly  where 
such  an  acknowledgment  Is  required. 
Without  the  certificate  of  the  ofRcer  she 
cannot  convey  at  all.  "No  sale  or  other 
alienation  of  any  part  of  such  property 
can  be  made,"  etc.,  without  this  writing 
and  acknowledgment,  is  the  language  of 
the  act  of  1805.  That  of  1871  is  that  she 
may  convey  as  fully  and  perfectly  as  if  un- 
man'ied.  To  illustrate:  Jane,  a  married 
woman,  and  Sarah,  unmarried,  each  own 
a  lot  in  Tucson.  They  both  sell  to  a  pur- 
chaser, who  waits  upon  them  while  they 


write  the  deed.  Each  writes  tte  deed  for 
the  lot  she  intends  to  convey.  Each  signs 
and  seals  her  deed,  and  In  the  same  man- 
ner, and  each  delivers  her  deed  to  the  pur- 
chaser and  demands  the  contract  price  for 
the  property.  The  purchaser  hands  the 

Srice  of  the  property  to  Sarah,  hut  says  to 
ane:  ''Thisisnot  your  deed,  nor  can  It 
become  so  until  you  go  before  a  notary  or 
other  officer,  get  him  to  inform  you  of  the 
contents  of  the  deed  you  havejust  written, 
make  an  acknowledgment  on  an  examina- 
tion separate  and  apart  from  your  hus- 
band, etc.;  and  then.  If  the  certificate  of 
the  officer  Is  In  proper  form,  your  convey- 
ance will  be  complete,  and  yon  will  be  en- 
titled to  the  pnrcbase  money. "  Each  baa 
executed  and  delivered  her  deed  in  thesame 
manner,  and  the  act  of  1871  provides  that 
the  married  woman  may  by  herself,  with- 
out being  joined  by  her  husband,  convey 
as  fully  and  perfectly  as  If  unmarried;  and 
yet,  while  the  deed  from  Sarah  has  passed 
the  title  to  the  purchaser,  that  from  Jane 
is  wholly  without  effect  until  she  and 
an  officer  have  done  something  not  neces- 
sary to  be  dene  to  give  effect  to  Sarah's 
deed. 

Again,  the  bad  uses  to  which  the  cum- 
bersome machinery  of  this  requirement  is 
put,  conld  hardly  be  more  apparent  than 
in  the  case  before  us.  where  the  husband 
seeks  to  defeat  the  wife's  deed — a  deed 
which  it  is  very  clear  he  would  never  h^ve 
moved  her  to  make,  and  one  made  wholly 
against  his  wishes — by  setting  up  that  she 
has  not,  by  any  acknowledgment  made 
upon  an  examination  separate  and  apart 
from  himself,  shown  that  he  himself  has 
not  coerced  or  even-  persuaded  her  to  exe  - 
cute  It.  We  conclude  this  branch  of  the 
case  by  adhering  to  the  ruling  made  in 
Miller  v.  Fisher,  believing  the  act  of  1871  Is 
and  was  Intended  by  the  l^lslature  to  be 
a  complete  enfranchisement  of  the  wife  in 
the  control  or  conveyance  of  her  separate 
property  from  every  badge  of  infirmity  or 
serfdom,  and  relieving  her  from  all  humil- 
iating conditions  In  regard  thereto  not 
imposed  upon  other  persons.  This  ac- 
knowledgment, then,  separate  and  apart, 
etc.,  not  being  regarded  in  tlie  conveyance 
of  the  separate  property  of  the  wife.  It  fol- 
lows that  no  acknowledgment  of  the  deed 
was  necessary  to  entitle  It  to  be  received 
In  evidence  in  this  cose,  (the  defendant  not 
being  a  purchaser,)  if  It  sufficiently  ap- 
peared that  the  property  Intended  to  be 
conveyed  was  thn  separate  property  of 
Anna  C.  WotTenden. 

What  coDstltutee,  then,  the  separate 
property  of  the  wife,  under  the  act  of  1871, 
taking  into  consideration  the  act  of  1S6.5? 
The  act  of  18^.  already  quoted,  so  far  as 
it  affects  this  question,  provides  that  "all 
property,  real  and  personal,  of  the  wife, 
owned  by  her  before  marriage,  and  that 
acquired  afterwards  by  gift,  bequest,  de- 
vise, or  descent,  shall  be  her  separate 
property."  The  same  act  provides  that 
the  husband  shall  have  the  management 
of  the  wife's  separate  property,  and  that 
the  rents  and  profits  of  the  separate  estate 
of  either  husband  or  wife  shall  be  com- 
mon property,  and  that  the  husband  shall 
liave  the  entire  management  and  control 
of  the  common  property,  with  absolute 
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power  to  dispose  of  the  eame  as  of  his 
own  separnte  estate.  The  act  of  1871 
gives  the  sole  and  exclusive  control  of  her 
separate  estate  to  her  If  she  be  of  the  age 
ol  21  yearK,  with  the  rlsrht  of  dlepoeing  of 
the  same  free  from  any  Influence  of  and 
without  the  conBOit  of  her  Unaband.  This 
sole  and  exclusive  rlKht  of  control  by  the 
wife  of  her  separate  property  Is  wholly  In- 
consisteut  jvith  the  rights  of  the  husband 
to  the  rents  and  profits.  Of  what  value 
to  the  wife  would  be  the  right  to  control 
and  convey  if,  upon  the  lease  orconvey- 
ancct  the  rent,  on  one  hand,  and  the  pur- 
chase money,  upon  the  other,  became  at 
once  commnnlt}  funds,  under  the  abso- 
lute control  of  the  husband?  By  the  four- 
teenth section  of  article  11  of  the  constltn- 
tinn  of  California  Itio  provided  that  "all 
property,  both  real  and  personal,  of  the 
wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterwards  by 
gift,  devise,  or  descent,  shall  be  her  sepa- 
rate property. "  By  an  act  of  the  I^sla- 
ture  uf  that  state  regulating  the  relation 
of  husband  and  wife  it  was  enacted:  "The 
husband. shall  have  the  entire  management 
and  control  of  all  the  common  property, 
with  the  line  absolute  powers  of  disposi- 
tion as  of  his  own  separate  estate,  and 
the  rents  and  profits  of  the  separate  es- 
tate of  ^tlier  husband  or  wife  shall  be 
deemed  common  property,**  etc.  Dpon  a 
question  as  to  the  constitutionality  of 
this  enactment,  raised  In  the  case  of 
tieorge  v.  Ransom,  15  Cal.  322,  the  court 
uses  the  following  language:  "We  think 
the  legislature  has  not  the  constitutional 
power  to  say  that  the  fruits  of  tbe  prop- 
erty of  the  wife  shall  be  taken  from  her 
and  given  to  the  husband  or  bis  creditors. 
If  the  constitutional  provision  be  not  a 
protection  to  the  wife  against  the  exercise 
of  this  authority,  the  anomaly  would  seam 
to  exist  of  the  right  of  tbe  property  in  one, 
divested  of  all  beneficial  use,— the  barren 
right  to  bold  In  tbe  wife,  and  the  benefi- 
cial right  to  enjoy  in  the.huaband.  One 
object  of  the  provision  was  to  protect  the 
wife  against  the  improvidence  of  the  hus- 
band, but  this  object  would  wholly  fall  In 
many  instances  if  the  estate  of  the  wife 
were  reduced  to  a  mere  reversionary  inter- 
est, to  be  of  no  avail  to  her  except  in  con- 
tingency ot  her  snrvlving  ber  husband." 
The  court  further  says:  "The  common 
law  recognised  no  such  solecism  as  a  right 
in  the  wife  to  tbe  estate,  and  a  right  in 
some  one  else  to  use  it  as  he  pleased,  and 
to  enjoy  all  the  advantages  of  Its  use.  It 
is  not  perceived  that  property  can  be  In 
one.  in  full  and  separate  owaership,  with 
a  right  in  another  to  control  It  and  enjoy 
all  of  Its  benefits.  The  sole  value  ot  prop- 
erty la  In  its  use.  To  dissociate  tbe  right 
of  property  from  the  use  in  this  class  of 
cases  would  be  to  preserve  the  name,  the 
mere  shadow, and  destroy  the  thing  itself, 
the  substance.  It  would  be  to  make  the 
wife  the  trustee  fur  the  husband,  holding 
the  legal  title,  while  he  held  the  fruits  of 
that  title.  Thte  could  no  more  be  done,  Jn 
consistency  with  onr  Ideas  of  property, 
during  the  life-time  of  the  wl^  than  for  all 
time. " 

The  act  of  1865.  ns  has  been  seen,  which 
prescribes  what  property  shall  be  the  sep- 
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arate  property  of  the  wife,  contains  also 
the  antagonistic  provision  that  the  hus- 
band shall  have  the  management  thereof, 
and  of  the  rents  and  profits  of  the  same. 
The  act  of  1871  repeule  these  antagonistic 
provisions  by  giving  to  the  wife  tbe  sole 
and  excltiaive control  of  herseporate  prop- 
erty, which  carries  with  It  the  right  to  use 
and  invest  the  fruits  thereof.  Under  the 
law  of  1865,  whatever  of  fortune  tielonged 
to  the  wife  at  her  marriage,  or  came  to 
her  in  any  manner  afterw  ards,  either  as 
the  fruits  of  her  separate  property  or 
otherwise,  was  taken  wholly  from  her  use 
and  control,  and  given  to  the  sole  man- 
agement of  the  husband.  She  might  have 
been  possessed,  before  her  marriage,  of 
ample  means  to  supply  her  wants,  and 
gratify  her  tastes,  tree  from  the  control 
ot  any  one,  but  on  theday  of  Iter  marriage, 
and  by  the  act  ot  marriage,  she  is  di- 
vested of  the  right  to  use  one  dollar's 
worth  of  this  property  as  her  own.  It 
makes  no  difference  what  the  kind  and 
character  of  the  property  may  be.  If  sbe 
bad  a  can-iage.  it  is  no  longer  her  own ; 
she  may  not  even  use  It  except  by  leave 
of  her  husband.  If  she  have  money,  the 
husband  may  demand  and  take  posses- 
sion of  It,  doling  it  uut  to  her,  if  at  all,  In 
such  pittances  as  to  make  ber  keenly  sen- 
albleof  hercondition  ofserfdom.  This  was 
the  law  of  1865,  and  these  the  conditions 
to  which  every  woman  In  Arizona  had  to 
submit  In  contracting  marriage  under  it. 
We  are  advised  by  recent  decisions  ot  the 
United  States  courts  ot  the  effect  to  the 
decree  ot  confiscation  of  tbe  property  ot 
those  recently  in  rebellion  against  the 
government,  and  nnderstand  the  effect  ot 
such  adecreHofconflscatloatobewholly to 
deprive  the  offender  of  all  right  to  use 
and  control,  or  In  any  manner  interfere 
w^ith,  the  property  confiscated  in  his  life- 
time, though  at  his  death  it  may  pass  to 
l»io  heirs.  Under  the  act  of  1865,  ns  it 
stood  before  the  enactment  of  1871,  the 
wife  possessed  of  a  fortune  on  the  day  of 
ber  marriage,  by  entering  into  this  retar 
tion,  tost  as  wholly  and  completely  all 
right  to  the  use  and  enjoyment  of  her  sep- 
arate property  as  if  the  same  had  been 
confiscated  for  rebellion  against  the  gov- 
ernment. The  decree  of  confiscation,  In 
the  one  case,  and  bride's  marriage  certifi- 
cate, in  tbe  other,  would  operate  alike, 
and  take  from  rebel  and  matron,  with  ad- 
mirable completeness  and  impartiality, 
all  right  to  use,  appropriate,  and  enjoy 
the  least  even  of  the  treasures  owned  and 
held  by  them  when  either  entered  into 
matrimony,  on  the  one  hand,  or  commit- 
ted an  act  of  rebellion,  on  tbe  other.  It 
seems  to  us  the  penalty,  so  to  speak,  im- 
posed by  tbe  law  of  1865  upon  women  for 
entering  Into  the  marriage  relation  was 
unnecessarily  severe.  It  wag  to  g^t  rid  of 
these  obn<»xIous  provisions  that  the  act 
of  1871  was  passed.  The  law  as  it  stood 
before  that  act  was  passed,  instead  of 
fostering  and  encouraging  marriages, 
was  framed  as  if  tor  the  very  purpose  of 
preventing  women  possessed  of  property 
from  entering  upon  this  relation.  The 
more  enlightened  legislation  of  1S71  says 
to  every  woman  contracting  marriage  in 
our  territory:  "You  shall  have  the  sole 
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and  exclufltve  ase  and  control  of  your  sep- 
arate property,  and  may  beBtow,  convey, 
and  transfer  the  same  when  and  how  you 
will,  aefull?  and  perfectly  as  if  unmar- 
ried."- We  think  the  act  of  1871  adds  to 
the  methods  by  which  the  wife  may  ob- 
tain separate  property  that,  Instead  of 
bsing  confined  to  several  methods  of  gifts, 
bequests^  devises,  and  descent,  she  may  add 
to  her  separate  property  by  purchase; 
that  she  may  use  the  rents  and  profits  of 
her  separate  property  by  investing  them 
in  the  purchase  of  other  property,  lands, 
or  personal  property;  and  that  suchpn^p- 
erty,  when  so  purchased,  is  not  "ac- 
quired," in  the  aensu  in  which  that  word 
le  used  in  the  first  section  of  the  act  of 
1865.  We  conclude,  then,  that  the  wife  of 
the  age  of  21  years,  in  addition  to  the 
property  owned  by  her  at  her  marriage, 
and  in  addition  to  that  afterwards  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
may  acquire  property,  real  or  personal, 
by  purchase.  If  the  purchase  money  he  of 
the  separate  funds  of  the  wife;  and  that 
the  rents  and  profits  of  her  separate  profi- 
ertyareher  separate  funds.  In  another 
case  now  before  us  we  may  consider  this 
matter  more  fully.  Post,  662.  The  fact, 
then,  that  the  property  intended  to  be 
conveyed  by  the  deed  offered  In  evidence 
was  granted  to  Anna  C.  Wotfenden  for  a 
moneyed  consideration  Is  not  conclusive 
that  the  property  was  common  property; 
for,  if  the  moneyed  consideration  was  of 
her  own  separate  funds,  had  and  owned 
by  lier  before  marriage,  or  received  by 
way  of  rents  and  profits  from  her  sepa- 
rate property  after  marriage,  the  prop- 
erty was  her  separate  property,  and  un- 
der her  sole  and  exclusive  control. 

We  pass  the  question  as  to  the  presump- 
tion that  all  property  conveyed  to  the 
wife  for  a  moneyed  consideration  Is  com- 
mon property,  as  necessarily  involved  In 
this  case,  if  it  appears,  as  we  thlnli  it 
does,  from  the  transcript,  that  evidence 
was  offered  and  txxIpA  out  which  would 
go  strongly  to  support  the  theory  that 
the  property  waH  the  separate  property 
uf  Anna  C.  Woffenden  at  the  time  of  the 
conveyance  by  her  to  the  plaintiff  and  ap- 
pellant herein;  for,  admitting  the  legal 
presumption  to  be  as  above  stated,  such 
presumption  may  be  rebutted  and  over- 
come by  proof  that  the  property  was  pur- 
I'hased  with  the  separate  funds  of  the 
wife. 

It  Is,  however,  insisted  by  counsel  for  the 
respondent  that  no  evidence  was  offered 
by  the  plaintiff  showing  or  tending  to 
show  that  tbeproporty  in  controversy  was 
the  separate  property  of  Anna  0.  Wotfen- 
den. Fassingthequestion  astotheorderin 
which  this  proof  should  have  been  ufered, 
was  such  evidence  offered  at  all?  On  the 
examination  of  the  witness  Charauleau,  the 
witness  was  asked :  "To  whom  was  the 
sale  of  the  ranches  ctimmunlcated  when 
the  same  was  being  made?"  The  state- 
ment goes  on  and  reads:  "The  offer  up- 
on the  question  was  to  prove  that,  when 
the  sale  was  made  by  Anna  C.  Woffenden 
to  the  plaintiff  of  the  ranches  In  contest, 
the  defendant  was  informed  of  it  by  her  in 
presence  of  the  plaintiff ;  that  he  did  not 
then  question   Mrs.  Woffendeu's  owner- 


ship, nor  her  right  to  dispose  of  the  prop, 
erty  In  question,  but  allowed  the  contract 
to  proceed,  and  the  consideration  of  five 
thousand  dollars  to  be  paid,  without  any 
question  or  objection.'  The  court  ruled 
that  there  was  no  deed  In  evidence,  and 
inquired  of  the  plaintiff's  connsel  what 
he  meant  by  "sale."  Counsel  answered 
"  that  ho  meant  a  contract  for  the  convey- 
ance of  the  property  In  controversy,  to 
be  consummated,  as  It  afterwards  was. 
by  deed."  We  understand  from  the 
transcript,  as  above  quoted,  that,  upon 
putting  the  question  to  the  witness,  the 
plaintiff's  counsel  offered  to  prove  by  the 
witness  the  matters  set  out  in  substance; 
that,  while  negotiations  were  in  progress 
between  Mrs.  Woffenden  and  Charaiileau 
for  the  sale  of  the  ranches,  the  defendant 
was  present;  that  she  was  treating  the 
ranches  as  her  separate  property,  and  the 
defendant  In  no  manner  questioned  her 
right  so  to  do,  but  permitted  the  negotia- 
tion to  go  on,  and  the  plaintiff  herein  to 
pay  the  purchase  money,  etc.  As  we  un- 
derstand from  the  transcript,  thecourtnot 
only  sustained  the  objection  made  by  the 
defendant's  counsel  to  the  question  put 
as  leading,  but  also  ruled  the  evidence  of- 
fered should  be  excluded;  that  is.  the 
court  would  not  permit  the  plaintiff  to 
prove  by  the  witness  the  matter  be  of- 
fered to  prove,  had  there  been  no  objec- 
tion to  the  form  of  the  question.  We 
have  no  doubt thatin  this  tlie  court  erred. 
Tlie  offer  was  not  by  oral  testimony  to  es- 
tablisli  and  prove  a  contract  for  the  con- 
veyance of  lands ;  Itwastoshow  that  the 
property  being  negotiated  was  the  wife's 
separaie  property,  as  evidenced  hy  the 
conduct  of  her  husband  while  she  was  ne- 
gotiating the  sale  thereof,  and  treating 
it  as  her  own.  Giving  full  force  to  the 
legal  presumption  ctmtended  for  by  the 
counsel  for  the  respondent  that  the  prop- 
erty was  common  property,  it  might  still 
be  shown  to  be  the  wife's  separate  prop- 
erty: for,  though  obtained  by  her  by 
grant  tor  a  moneyed  consideration,  if  this 
moneyed  consideration  was  ofherseparate 
funds,  the  property  would  be  her  separate 
property.  Now.  when  she  was  so  negoti- 
ating a  sale  of  this  property,  bargaining  it 
for  a  price  with  the  view  of  conveying  it. 
would  not  the  fact  that  the  husband 
was  present,  and  made  no  objection  to  the 
negotiation,  norin  any  manner  questioned 
her  right  to  the  property  as  her  separate 
property,  be  evidence  strongly  tending  to 
show  that  the  property  was  her  separate 
property,  and  obtaineii  by  her  separate 
funds?  The  title  of  the  property  vcsteil 
in  her  by  virtue  of  the  deeds  from  her 
grantors.  If  the  purchase  money  was  of 
her  own  funds;  if  not,  then  the  property 
became  common  property.  The  evidence 
offered  was"  to  show  that  the  defendant 
himself,  being  present,  assented  to  her 
trentlngthe  property  as  herseparate  prop- 
erty, which,  it  is  assumed,  he  would  not 
have  done  had  the  property  been  pur- 
chased with  his  separate  funds,  or  with 
the  common  fund. 

Again,  the  plaintiff  offered  to  prove  by 
the  witness  Wise  that  the  defendant,  in 
1S74,  "disclaimed  in  the  witness'  pres- 
ence any  Interest  in  the  ranches  In  contro- 
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Terey,  and  expressed  bis  determination 
never  to  return  to  them. "  The  deed  from 
Abram  Moreno  and  Mariana  Moreno,  his 
wife,  and  from  Ypnacio  Kobledo  and 
Komulu  Kobiedo,  hlfl  wife,  conveyed  the 
title  of  the  property  to  Anna  U.  Woflen- 
den.  to  vestin  her  as  her  separate  property 
it  purchased  by  her  separate  funds;  other- 
wise, to  beeoiiie  common  property.  If  It 
was  common  property,  the  defendant  cer- 
tainly bad  an  interest  in  it.  Was  not  bis 
disclaimer  of  any  interest  in  the  property 
evidence  tending  to  show  that  the  prop- 
erty was  the  separate  property  of  the 
wife?  The  husband  has  control  of  the 
common  property,  and,  If  these  lands.bad 
been  purcbaued  with  means  from  the  com- 
mon fund,  would  he  not  have  known  It, 
and  would  he  have  diaclaimed  any  inter- 
est in  them?  Had  the  defendant  paid  for 
the  property  out  of  hia  own  iueans,  or 
out  of  the  common  funds,  would  he  be 
likely  to  make  such  disclaimer?  At  any 
rate,  such  diticlalmer  was  proper  evidence 
to  go  to  the  Jury,  as  tending  to  Bbowtbat 
the  property  was  the  separate  property 
of  the  wife.  It  would  have  been  more  reg- 
ular fur  the  plaintiff,  when  offering  the 
deed  from  Anna  C.  Wotfenden  In  evidence, 
to  hiive  offered  In  connection  therewith 
the  evidence  above  referred  to.  The  deed 
and  this  evidence  should  then  have  gone 
to  the  Jury,  under  Instraetion  from  the 
court  to  the  effect  that,  if  the  evidence 
Hatistied  them  that  the  property  was  pur- 
chased by  the  8epara*te  funds  of  the  wife, 
it  was  her  separate  property,  and  that  the 
deed  w^s  sufficient  to  convey  the  same. 
Tb'ls  evidence  was  a  sufficient  pi-edicate 
for  the  Introduction  of  the  deed,  and  prob- 
ably the  deed  would  have  been  offered  after 
this  evidence  was  offered  and  ruled  out, 
bad  not  the  court  excluded  the  d&ed  on 
the  ground  that  the  certificate  of  acknowl- 
edgment was  defective.  It  is  apparent 
that  the  court  held  that  the  deed,  even 
with  this  evidence,  could  not  properly  be 
admitted  to  go  to  the  ]nry.  We  think 
both  should  have  been  received  under  In- 
structions as  above  indicated. 

We  have  considered  this  cose  upon  the 
hypothesis  that  It  is  the  presumption  of 
law  that  all  property  acquired  by  either 
spouse  after  marriage,  <»tberwise  than  by 
girt,  bequest,  devise,  or  descent.  Is  com- 
mon property ;  but,  while  we  have  so  con- 
sidered tiie  matter  In  this  case,  we  would 
not  be  understood  as  adopting  the  cor- 
rectuess  of  this  presumption,  stated  as 
broadly  as  it  Is  in  the  authoriti --s  cited. 
The  current  of  the  authorities  cited,  prin- 
cipally from  Cnllfomia  Reports,  is  to  the 
effect  that  all  arquisittons  by  either 
spouse  fnr  a  moneyed  consideration,  dur- 
ing the  existence  of  the  marriage.  Is  pre- 
sumptively common  property.  It  seems 
to  us  that  there  are  grave  objections  to 
the  rule  as  stated  In  these  authorities.  A 
legal  presumption  should  certainly  accord 
with  the  probable  fact.  Common  prop- 
erty, under  our  law,  can  only  accumulate 
after  marriage,  and.  If  either  spouse,  who 
married  yesterday,  to-day  purchases  and 
pays  for  property  of  the  value- of  f 10,000, 
could  the  presumption  arlsethat  the  prop- 
erty Is  common  property  ?  Would  it  not, 
on  the  other  band,  appear  certain  that 


the  property  so  purchased  was  not  com- 
mon property, thutit  must  have  been  paid 
for  by  the  separate  funds  of  one  or  the 
other?  And,  under  the  authorities  re- 
ferred to,  if  BO  paid  for  by  the  separate 
funds  of  either  spouse,  it  would  become 
the  separate  property  of  such  spouse.  It 
appears  to  us  that  no  presumption  can 
arise  like  that  referred  to,  appUcabte  to 
all  cases,  as  Is  asoumed  by  the  authorities 
referred  to,  but  that  the  legal  presumption 
as  to  ownership  would  vary  with  the 
different  facts  and  clrcumstancen  surround- 
(Ingeach  case.  It  follows  from  the  .con- 
clusions at  which  we  have  arrived  that 
the  judgment  of  noQsult  herein  must  tie 
set  aside,  and  the  case  remanded  for  a 
new  trial,  and  it  is  so  ordered. 

Porter,  J.,  concurs. 

DcNNB,  C.  J.,  {(ItasentlD/i:.)  I  disaent 
from  the  jodgment.  At  the  close  of  this 
term  there  was  a  change  in  the  organisa- 
tion ofthecourt,— a  newly-appointed  mem- 
ber of  the  court  was  daily  expected  to  ar- 
rive.'  It  was  not  known  how  soon  he 
would  come,  nor  bow  soon  the  opinions 
ofthecourt  could  be  prepared  and  hied. 
It  was  deemed  advisable  by  the  majority 
of  the  court  to  enter  the  Judgments  In  the 
last  tew  cases  heard,  and  allow  the  opin- 
ions to  be  filed  afterwards.  As  I  am  the 
Judge  who  Is  retired,  I  am  obliged  to 
write  my  opinion  without  having  before 
me  the  opinion  of  the  majority  of  the 
court.  I  cannot,  therefore,  say  how  for 
I  dissent  from  the  opinion  of  the  court: 
and,  notknowlng  on  what  reason  the  ma- 
jority of  the  court  will  ground  their  de- 
cision, I  must,  at  the  risk  of  being  prolix, 
review  all  the  grounds  of  error  assigned, 
and  express  my  opinion  on  each  one  aett- 
arately. 

I  will  first  notice  the  preliminary  objec- 
tion made  by  respondent  as  to  the  lack  of 
authentication  of  the  statement.  Rule  12  of 
thiauoart  reads  asfoUo ws :  "  Exceptions  to 
the  transcript,  statement,  the  bond  or  un- 
dertaking on  appeal, orto  the  notice  of  ap- 
peal, or  to  Its  serviceorproof  of  service, or 
any  technical  objection  to  the  record  affect- 
ing the  rights  of  the  appellant  to  be  beard 
on  the  points  of  error  assigned,  must  be 
taken  at  the  first  term  after  the  transcript 
Is  filed,  and  must  be  noted  In  writing  and 
filed  at  least  one  day  before  the  argu- 
ment, or  they  will  not  be  regarded.  In 
such  case  the  objection  must  be  presented 
to  tlie  court  before  the  argument  on  the 
merits."  This  case  was  set  for  argument 
for  January — .  On  thatdaycourtopened, 
but,  without  calling  any  case,  or  In  any 
way  considering  this  or  any  other  case, 
Hdjuumed  of  Us  own  motion  nntll  Jan- 
uary — .  On  January  — ,  court  opened,  pur- 
suant to  adjournment,  and  called  this  caso 
for  argument.  Respondent,  before  pro- 
ceeding to  this  argument  on  the  merits, 
produced  a  preliminary  objection  to  the 
transcript,  noted  in  writing,  filed  the  day 
before  the  argument,  and  showed  proof 
of  service  of  same  on  counsel  tor  appellant 
the  day  before  the  argument.  Counsel  for 
appellant  opposed  the  hearing  of  the  mo- 
tion, arguing  tliftt  it  ought  to  have  been 
noted  the  day  before  the  day  a&t  for  the 
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arsnment  of  the  caee,  and  not  tbe  day  be- 
fore the  actual  argument;  and  tbe  major- 
ity of  the  court  refused  to  hear  the  prelim- 
inary objection  of  reepondent,  on  the 
j^rouiKl  that  it  had  not  been  noted  in 
time,  to  which  nillng  I  dissented.  Believ- 
ing, therefore,  that  the  objection  ought 
to  hare  been  heard.!  will  consider  It.  The 
objection  was  that  tbe  statement  In  the 
transcript  was  not  ftroperly  authenticat- 
ed, and  should  therefore  not  be  r^arded 
by  the  court,  Tbe  provisions  concerning 
authentication  of  statements  are  settled 
by  our  statute,  (Comp.Laws,  p. 437,  §  843,} 
as  follows:  "The  statement,  when  settled 
by  tbe  Judge,  shall  be  signed  by  him,  with 
the  certificate  that  the  same  has  been  al- 
lowed and  is  correct.  When  the  statement 
is  agreed  upon  by  the  parties,  tliey  or 
their  attorneys  shall  sign  tbe  same,  with 
their  certificate  that  it  has  been  agreed  up- 
on by  them,  and  ia  correct.  In  either  case, 
when  settled  and  agreed  upon.  It  shall  be 
filed  with  the  cierk.^  In  this  It  appears 
that  the  signature  alone  of  the  judge  or 
tbe  attorneys  is  not  sufficient,  but  there 
sliall  also  be  a  certificate  that  the  state- 
ment is  allowed  or  "hoe  been  agreed  upon 
by  them,  and  is  correct."  Tbe  whole  case 
In  the  appellate  court  often  turns  upon 
the  facts  set  up  in  the  statement.  Ills. 
In  anch  Instance,  upon  those  facts  that  the 
whole  action  of  the  court  is  based.  Tbe 
statute  explicitly  provides  that  there  shall 
be  clear  and  express  proof  of  the  truth  of 
the  statement.  The  mere  signature  of  the 
judge  to  tbe  statement  is  not  sufficient. 
He  must  formally  certify  that  be  has  al- 
lowed the  statement,  and  that  it  Is  cor- 
rect. So  the  mere  signatute  of  the  attor- 
neys is  not  sufficient.  There  must  also  be 
a  certificatestatlng  that  they  have  agreed 
to  the  statement,  and  that  it  is  correct. 
In  this  case  there  Is  uo  such  certificate,  nor 
any  attempt  at  any  certificate  whatever. 
At  tbe  foot  of  the  statement  appear  the 
names  of  the  aCturneys,  nothing  more. 
They  certify  to  nothing.  If  the  statute 
said  mei-ely  thbt  the  statement  Hhould  be 
attested  by  the  Judge,  the  parties,  or  their 
attorneys,  a  mere  signature  would  doubt- 
less be  sufficient;  but,  where  the  statute 
espresKly  states  that  there  shall  be  a  cer- 
tificate, and  declares  what  that  certificate 
shall  state,  1  do  not  think  that  it  is  a  rea- 
sonable compliance  with  the  statute  to 
omit  the  certificate  altogether.  I  am  of 
opinion,  therefore,  that  a  statement  so 
presented  is  not  entitled  to  tlie  notice  of 
this  court,  and  that  this  appeal  stands 
upon  the  judgment  roll  alone.  In  that  no 
error  appears,  and  tbe  judgment  should 
therefore  bo  affirmed. 

Accepting,  however,  for  the  purposes 
of  this  opinion,  that  the  uuautbenticated 
statement  embodied  Is  true,  tbe  following 
appears:  This  wiis  an  action  la  ejectment. 
FlaintiB  alleged  weisin  in  fee  of  the  prem- 
ises in  controverKy  on  the  lltb  of  Febru- 
ary, 1874;  that  the  defendant  entered 
thereon  July  5,  1S75,  while  plaintiff  was  so 
seised,  and  withholds  to  plaintiff's  dam- 
age in  the  sum  of  910,00U;  and  that  the 
value  of  the  rents  and  profits  during  such 
withholding  is  $-*50  permonth.  Defendant 
denies  that  plaintiff  was  ever  seised  or  en- 
titled ta  tbe  possession  of  said  pi-emiaes; 


denies  damages;  and  alleges  tbatbe  is  the 
legal  owner  of  said  pi-emisee,  and  lu  pos- 
session thereof,  stating  bis  title;  that 
plaintiff  claims  title  from  defendant's  wife 
by deed,sbe,having  no  power  to  sell;  that 
said  deed  was  made  to  defraud  tbe  defend- 
ant; and  that  platntin  knew  thereof;  and 
prays  cancellation  of  said  deed.  It  was 
established  on  tbe  trial  by  plalutlK's  evi- 
dence that  Anna  C.  Wotfenden.froni  wliom 
plaintiff  claimed  to  have  purchaHcd  the 
lands  sued  for,  was  from  August,  1872. ever 
since  has  been,  and  now  is,  the  wife  of  the 
defendant ;  that  the  title  of  these  premises 
stood  in  her  name;  that  this  title  consist- 
ed of  patents  from  tbe  United  States  to 
her  grantors,  and  deeds  of  purcha^  from 
them  to  her  for  a  moneyed  consideration, 
made  during  her  coverture;  and  that  the 
only  documentary  title  plaintiff  claimed 
was  a  conveyance  from  her  uloneto  plain- 
tiff, made  during  such  coverture. 

The  first  emir  assigned  is  as  tu  action 
shown  at-loHo  40  of  transcript.  Plainl:ifl 
opened  his  case  by  taking  tbe  stand  him- 
self, as  the  first  witness  In  his  own  behalf. 
The  first  relevant  evidence  offered  was 
that  plaintiff  was  asked  "to  describe  tbe 
whole  property  bought  by  him  of  Anna  C 
Woffenden,  lauds  and  all."  Objected  to 
as  inadmissible,  because:  (1)  No  founda- 
tion laid  for  oral  description  of  lands  pur- 
chased, no  proof  of  purchase  itself  having 
been  made.  <2)  Evidence  offered  incompe- 
tent to  prove  purchase;  should  be  in 
writing;  no  foundation  to  prove  contents 
of  lost  writing.  Objection  sustained. 
Tbe  ruling  on  this  objection  was  imma- 
terial, as  will  appear  in  the  consideration 
of  the  fifth  assignment  of  error. 

The  second  assignment  of  error  is  as  to 
action  taken  at  folio  4!!.  Plaintiff  oBered 
In  evidence  deed  to  himself  of  premises 
from  Anna  C.  Woffenden.  Objected  to: 
(1)  Defective  acknowledgment;  (2)  thai 
it  has  not  been  shown  that  the  person  ex- 
ecuting said  deed  had  power  to  convey 
the  premises  described  therdn.  Objection 
sustained.  Here  was  an  obje<^ion  to  the 
order  of  proof.  Merely  proving  a  convey- 
ance to  plaintiff  in  ejectment  is  nothing, 
unless  plaintiff  shows  that  the  person  con- 
veying had  power  to  convey  the  l^al  ti- 
tle. Otherwise  thecourt  mtgbt  be  delayed 
for  days  at  any  time,  and  the  record  use- 
lessly incumbered  by  tbe  introduction  of 
Irrelevant  conveyances.  The  court  has 
tbe  right  to  protect  itself  against  such  a 
practice.  Therefore  the  order  of  testimony 
has  been  left  to  the  discretion  of  thecourt. 
No  abuse  of  this  discretion  is  shown.  It 
is  not  shown  that  plaintiff  offered  any  rea- 
son for  not  introducing  the  requisite  pre- 
liminary evidence  at  that  time,  nor  that 
he  assured  tbe  court  be  would  subsequent- 
ly produce  it.  There  was  no  error  there- 
fore in  excluding  the  deed  at  that  time, 
the  ruling  as  to  the  acknowledgment  be- 
ing immaterial,  tbe  deed  itself  being  prop- 
erly excluded  on  other  grounds. 

Tbe  third  assignment  of  erroris  (or  ac- 
tion, commencing  at  folio  43}^.  Plaintiff, 
testifylug  in  his  own  behalf,  being  asked 
on  direct  examination,  "To  whom  was 
the  sale  of  tbe  ranches  communicated 
when  the  seme  was  being  made?"  offered 
to  show  that  defendant,  the  husbaod, 
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knew  of  tbe  sale  being  made  by  his  wife, 
aud  said  notbiag.  Objected  to  as  (1) 
leading;  (2)  laadmlssible,  no  proof  of  do- 
gotiations;  (3)  incompetent,  as  oral,  to 
pi'OTe  agreement  of  sale;  (4)  Immaterial, 
no  power  in  wife  to  Hell  having  been 
Hhowu.  aud  thlB  being  incompetent  evi- 
dence to  show  such  power.  Sustained. 
The  evidence  was  Immaterial.  Granting 
It  proved  all  that  was  claimed, —that  it 
proved  that  the  husband  stood  by  and 
saw  his  wife  agree  to  sell  real  estate  of 
common  property,— the  most  It  would 
show  would  be  equitable  title  In  plaintiff, 
not  Buttlcient  to  recover  upon  In  ejectment 
against  the  holder  of  the  legal  title  in  pos- 
HCKsion..  If  it  was  separate  property  of 
the  wife,  which  she  might  sell  without  her 
huubaud's  consent,  as  she  could  do  here  U 
It  were  separate  property,  then  his  knowl- 
edge or  assent  was  also  Immaterial.  It 
must  have  been  either  common  or  sepa- 
rate, and  therefore  theevidence  waslmma- 
terlal  In  either  case,  and  was  properly  ex- 
cluded. 

The  fourth  assignment  of  error  was  in 
action  declared  at  folio 47Ji.  "Plaintiff's 
counsel  again  offered  In  evidence  the  deed 
of  Anna  C.  Woffenden  to  the  plaintiff  for 
the  property  In  controversy,  with  an  ac- 
knowledgment of  that  date,  November  2, 
1876."  The  action  was  begun  September 
fi.  1875;  and  acknowledgment  taken  after 
commencement  of  the  action,  taken  on 
the  tt':il  ol  the  cause,  Is  immaterial  to 
show  title  In  plaintiff  at  the  commence- 
ment of  the  action.  None  of  the  other  ob- 
jections Bubstained  to  the  deed  on  its  tirst 
offer  bad  been  cured  In  the  mean  time. 
The  only  additional  reason  shown  for  tbe 
Introduction  of  the  deed  was  this  subse- 
quent acknowledgment,  and  Chat  was  of 
no  benefit  to  plaintiff  in  this  action.  Be- 
fore any  other  action  was  had  which  is 
assigned  as  error,  the  plaintiff  introduced, 
without  objection,  patents  from  the  Unit- 
ed States  for  the  premises  In  controversy 
to  the  grantors  of  defendant's  wife,  and 
deeds  of  purchase  from  them  for  a  mon- 
eyed consideration  to  defendant's  wife 
during  her  coverture.  Plaintiff  stated  the 
object  of  this  Introduction  to  be  as  fol- 
lows: "These  deeds  were  offered  in  evi- 
dence to  show  thatMrs.  Woffenden,  at  the 
date  of  the  deed  to  plaintiff,  was  the  ab- 
solute owner  of  the  premises  In  controver- 
sy, and  also  to  show  her  power  to  convey 
to  tbe.  plaintiff."  The  granting  clauses 
In  said  conveyance  to  the  wife  are  to  her 
and  her  heirs  and  assigns.  There  is  no 
btihetidum  clause  in  either  of  them.  In 
neither  of  them  Is  there  anything  said  at 
all  in  any  way  as  to  her  having  or  receiv- 
ing the  premises,  or  any  part  thereof,  as 
separate  property. 

The  next  and  fifth  assignment  of  error  is 
as  follows:  "In  excluding  evidence  that 
the  plaintiff  in  this  case  was  in  the  ad- 
verse, prior,  and  notorious  possession  of 
the  real  property  in  controversy ;  that  the 
defendant  never  questioned  the  plaintiff's 
right  of  possession,  but  disavowed  any  in- 
terest of  his  own  in  said  property,  and  de- 
clared bis  Intention  never  to  return  to  it. " 
This  evidence  was  offered  after  the  admis- 
sion of  the  documentary  title  last  before 
described,  showing  title  in  the  wife  of  the 


defendant  from  tbeUnlted  States  by  deeds 
of  purchase  during  coverture,  and  which, 
the  transcript  says,  though  received,  were 
not  admitted  by  the  court  as  proving 
power  in  the  wife  to  convey  to  the  plain- 
tiff. To  this  offer,  now  made,  to  prove 
that  plaintiff  was  in  adrerse,  prior,  and 
notorious  possession  of  the  premises,  de* 
feudant  objected  (1)  that  the  evidence  is 
inadmissible,  because  title  by  adverse  pos- 
session must  be  spcciflcully  pleaded,  and 
must  have  continued  five  years  in  order  to 
give  the  possessor  title  against  the  party 
holding  the  legal  title,  it  appearing  that 
the  legal  title  Is  In  the  defen'dant;  (2)  that 
the  offerdoes  notclalmto  cover  the  period 
of  five  years,  aud  Is  ther^ore  incompetent 
to  prove  title  by  adverse  possession;  (3) 
that,  under  tbe  evidence  already  admitted 
In  this  case,  title  by  adverse  possession 
cannot  he  shown,  since  plaintiff  has  al- 
ready shown,  by  the  documentary  evi- 
dence of  title  before  alluded  to,  that  tbe 
legal  title  Is  In  tbe  defmdant  from  tbe 
United  States  government,  than  which  uo 
title  can  be  prior.  Objection  sustained. 
To  that  portion  of  the  offer  proposing  to 
prove  abandonment  by  acts  and  declara- 
tions of  defendant,  defendant  objected 
that  the  testimony  offered  was  incompe- 
tent to  prove  title  in  the  plaintiff,  or  to 
prove  abandonment  by  defendant.  It  hav- 
ing been  shown  that  the  legal  title  was 
lu  defendant  by  patent  from  the  United 
States.  Objection  sustained.  The  answer 
to  all  these  points  in  the  fifth  assignment 
of  error,  as  also  to  the  first  assignment,  is 
that  the  plaintiff  himself  proved  that  the 
legal  title  was  in  the  defendant,  onder 
patents  from  tbe  United  States  issued 
about  18  months  prior  to  the  commence- 
ment of  the  suit.  That  such  was  the  legal 
effect  of  plaintiff's  proof,  I  will  now  dis- 
cass;  but  that,  such  being  the  legal  effect 
of  plaintiff's  proof,  It  could  be  material  to 
permit  plaintiff  to  describe  the  lands,  or 
to  contradict  his  own  testimony  by  at- 
temptingto  prove  prior  or  advwse  posses- 
sion to  sustain  an  action  Id  ejectment 
against  such  a  defendant  with  such  title, 
1  will  not  discuss.  Plaintiff  proved  pat- 
ents from  the  United  States,  tor  the  prem- 
ises in  controversy,  to  the  grantors  of  de- 
fendant's wife,  and  conveyances  from  them 
to  her  for  a  moneyed  consideration,  dur- 
ing her  covertnre.  What  is  the  legal  effect 
ol  such  a  proof?  Did  the  property  become 
the  separate  property  of  the  wife  by  sitcb 
conveyances?  Or  does  the  law  presume  It 
•to  be  the  common  property  of  both  hus- 
band and  wife?  Our  statute  on  the  sub- 
jectis  as  follows:  "Sec.  2.  All  property  ac- 
quired after  the  marriage  by  either  hus- 
band or  wife,  except  such  as  may  be  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property.  Comp.  Laws, 
p.  306.  Under  a  similar  law  in  California, 
the  courts  have  held  that  all  property  ac- 
quired by  either  spouse  during  the  mar- 
riage by  purchase  is  presumed  to  be  com- 
mon property,  and  tliat  this  presumption 
can  be  overcome  only  by  clear  and  satis- 
factory proof  that  it  was  acquired  by  the 
separate  fnnds  of  one  or  the  other,  and 
that  the  burden  of  proof  lies  on  the  party 
claiming  the  property  as  separate.  Smith 
v.  Smith,  12  Cal.  224,  opinion  by  Judge 
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Field,  who  cites  a  great  mHoycaBoe  Id 
Bupport  of  that  declaration.  Tbla  doc- 
trine Is  confirmed  and  adbered  to  in  Cali- 
fomia  In  Meyer  v.  Klnzer,  Id.  247;  Plxley 
V.  HuKgine,  15Cal.  127;  Mott  v.  Smith,  16 
Cal.  baa-.  Burton  r.  Lies, 21  Cal.87;  Adame 
V.  Knowlton,  22  Cal.  283;  Riley  v.  Pehl,  23 
Oal.  71;  McDonald  v.  Badger,  Id.  393.  I 
believe  that  to  be  the  true  rule  in  the  mat- 
ter. Plaintiff  offerei^  no  proof  whatever 
to  overcome  this  presumption,  aitbougta 
his  attention  was  specially  called  to  this 
defect  of  proof  by  the  objection  made  as 
to  the  order  ql  testimony.  TJie  convey- 
ances themselves  contain  no  word  which 
shows  any  intention  to  pass  the  property 
to  her  as  her  separate  property.  There  is 
no  proof  In  the  case  that  eheerer  owned 
any  iteparate  property,  or  ever  had  any 
rents  or  profits  of  any  separate  property. 
There  was  nothing  on  which  to  found  any 
inference  that  It  was  in  any  way  possible 
that  these  premises  might  be  her  separate 
property,  beyond  the  naked  fact  of  her 
taklnx  the  property  by  a  deed  uf  purchase. 
In  which  case  the  presumption  staDdsthat 
It  Is  common  property,  until  overcome  by 
clear  and  satisfactory  proof  to  the  con- 
trary. In  this  territory,  it  is  not  necessary 
tor  the  wife  to  join  in  a  deed  for  common 
property.  She  has  no  control  over  It 
whatever.  A  conveyance  from  her  alone 
can  in  no  case  pass  any  legal  title.  There- 
fore, as  against  this  defendant  in  eject- 
ment, the  deed  was  properly  exclnded.  If 
the  deed  from  defendant's  wife  to  plaintiff 
was  properly  exclnded, on  theground  that 
r^lte  had  no  power  to  convey  the  premises, 
they  being  common  property,  then  It  Is 
humaterlul  what  other  and  further  objec- 
tions to  It  were  sustained  by  tlie  court. 
H  one  good  objection  was  made  and  sus- 
tained, it  does  not  matter  whether  the 
other  objections  were  good  or  not.  If 
only  one  Insuperable  objection  to  the  ad- 
mission of  the  deed  was  made,  and  re- 
mained unremoved,  the  exclusion  of  the 
deed  cannot  have  been  error.  Admit,  for 
the  argument,  that  all  theother  objections 
to  the  deed  were  bad,  and  that  all  the  rul- 
ings In  thoseother  objections  were  wrong ; 
the  plaintiff  was  not  injured  thereby,  bb- 
causethe  result  would  have  still  been  the 
same, — the  deed  must  still  have  been  ex- 
cluded, for  lack  of  power  In  the  wife  to 
convey  common  property.  It  is  urged, 
Rtgnendo,  that,  the  objection  that  the  ac- 
knowledgment of  the  deed  was  defective 
having  been  sustained.  It  was  useless  for 
the  plalntin  to  prove  power  In  the  wife  to 
convey,  as  the  deed  wouid  still  have  bren 
eicluiled.  The  transcript  does  not  show 
on  which  of  the  two  grounds  of  objections 
urged — via.:  (1)  Defective  acknowledg- 
ment; (3)  defect  of  power  to  convey— tlie 
deed  was  exclnded.  Bat  plalntltf  after* 
wards  tried  to  meet  the  objections  as  to 
defective  acknowledgment  by  getting  a 
new  acknowledgment  of  the  deed,  but  he 
did  not  try  to  cure  the  other  defect,  viz.,  a 
failure  to  siiow  power  to  convey.  It  Is 
Immaterial  whether  be  cured  the  first  de- 
fect or  not,  so  long  as  he  left  the  second 
fatal  defect  uncured.  It  Is  true  that,  if  the 
plaintiff  had  cured  the  second  defect,  the 
court  might  still  have  exclnded  the  deed, 
on  account  of  the  acknowledgment;  but 


had  the  second  been  cured,  and  had  the 
court  still  excluded  the  deed  because  of  the 
acknowledgment,  then.  If  that  were  error. 
It  would  be  material;  but,  with  that  sec- 
ond defect,  of  lack  of  power  to  convey,  left 
uncured,  the  ruling  of  the  court,  so  far  as 
it  affected  the  matter  of  the  acknowledg- 
ment, Is  entirely  immaterial. 

The  sixth  and  last  assignment  of  error 
Is  that  the  courterred  In  nonsuiting  plaln- 
tlfi.  When  plaintin  rested  his  case,  hla 
proof  stood  as  above  described,  viz.,  legal 
title  in  the  defendant.  When  a  plaintiff 
shows  this  In  ejectment,  under  a  conn- 
plaint  relying  solely  on  seisin  In  fee,  and 
no  offer  to  amend  having  been  made,  all 
of  which  Is  the  case  here,  he  must  be  non- 
suited. I  am  therefore  of  opinion  that  the 
judgmmt  of  nonsnit  ought  to  be  affirmed. 


'  a  Ar!«.  Ht) 

WOPFENDEN  T.  GBASi.0LBAir.l 
{SuipreiM  Court  qf  ArlMona.  Jan.,  IsnL) 
Appbai.— ExomoiTs  to  Tbahbobiff— Bwam  ov 

I1A.HBI1D  WOMSX. 

1.  Under  rule  13  of  supreme  oocrt  of  Arl- 
aona,  reqairing  exceptions  to  the  traoscrlpt  to  b« 
noted  at  leut  one  day  before  argument,  the  ex- 
ceptions must  be  noted  liefore  the  day  set  for 
hearing  though  the  case  ta  not  reached  Uiat  day. 

2.  Act  Ariz.  1871,  S  1,  giving  a  married  wo- 
man exdoaive  contrDl  of  bier  separate  property, 
repeals  the  provision  of  Act  lttft5,  S  0,  vxbX  testa 
and  profits  of  separate  property  shall  be  common 
property  and  under  the  control  of  the  husband, 
and  she  may  acqaire  separate  property  by  pur- 
chase with  suob  rents,  though  Act  S  8,  recog- 
nizes its  acquisition  only  by  "gift,  beqaest,  de- 
vise, or  descent.  **  Following  Ciharaulean  v. 
Woffenden,  1  Ariz.  248,  ante,  653. 

DnmtB,  0.  J.,  dissenting. 

Titua  A  Bugbeet  for  appellant.  FArl^ 

dk  Fomroy,  for  respondent. 

TwKBD.  J.  The  appeal  Is  from  the  first 
district,  Pima  county.  Counsel  for  the 
respondent,  before  submitting  his  argu- 
ment upon  the  merits  of  the  case,  asked  to 
be  heard  upon  a  preliminary  motion  to 
strike  out  from  the  transcript  certain  por- 
tions thereof  as  not  being  properly  certi- 
fied, citing  the  twelfth  rule  of  this  court 
as  entitling  him  to  be  heard  upon  such 
motion.  The  rule  invoked  reads  as  fol- 
lows: "Exceptions  to  the  transcript,  the 
bond,  or  undertaking,  on  appeal,  or  the 
Qutlce  of  appeal,  or  to  Us  service,  or  pmof 
of  service,  or  any  technical  objection  to 
the  record  affecting  the  rights  of  the  ap- 
pellant to  be  heard  on  the  points  of  error 
assigned,,  must  be  taken  at  the  first  term 
after  the  transcript  is  filed,  and  must  be 
noted  in  writing,  and  filed  at  least  one 
day  before  the  argument,  or  they  vlll  not 
be  regarded.  In  such  case,  the  objection 
must  be  presented  to  the  court  before  the 
argument  on  the  merits."  On  the  10th  of 
January,  the  case  was  set  for  argument 
on  the  ISth.  It  was  not  reached  until  the 
24th  of  that  month.  On  the  2l8t  the  coun- 
sel for  respondent  noted  in  writing  and 
filed  his  objections  to  the  transcript,  and 
on  the  34th,  when  the  case  was  called  for 

>  This  case,  filed  January,  1876,  is  sow  published 
by  request,  with  others,  in  order  that  the  Pacific 
Eieporter  may  cover  all  cases  in  the  Arizona  B» 
ports  from  volume  1,  p.  1> 
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arffumoDt,  asked  to  be  beard  apoo  his  mo- 
tion to  etiike  out.  The  court  decHDed 
to  hear  the  motion  araued,  and  counsel 
for  the  respondent  excepted  to  this  nilluf?. 
The  object  ot  the  rule  1b  obvloua.  It  la  In- 
tended to  enable  the  court,  as  early  as  la 
practicable,  to  dispose  ol  all  preliminary 
objections  to  a  hearing  npon  the  merits  of 
the  cases  to  be  brought  before  it  for  con- 
sideration;  to  hear  such  objections  as 
early  as  possible  for  its  own  convenience, 
and  for  the  convenience  of  the  appellant, 
who  nilicht  be  permitted.  In  case  of  error 
or  mistake  in  copying  exhibits,  or  other- 
wise, to  correct  the  same  in  season  for  a 
hearing  at  the  term.  The  rule  requires 
that  the  exceptions  to  the  transcript  be 
noted  at  least  one  day  before  the  argu- 
ment, or  that  they  be  disregarded.  When 
a  case  is  set  for  argument,  and  no  excep- 
tltins  are  noted  and  filed  before  the  day  so 
fixed,  we  thlnlc  all  exceptlona  to  the  tran- 
script should  be  deemed  to  be  waived.  It 
was  with  this  view  of  the  intention  and 
spirit  of  tlie  rule  cited  that  we  declined  to 
hear  the  motion  of  respondent's  counsel; 
and  we  take  occasion  to  say  here  that, 
while  we  do  not  wish  to  encourage  any 
laxity  in  practice  in  appeals  to  this  court, 
we  shall  avoid,  as  far  as  possible,  allow- 
ing technical  objections  to  stand  in  the 
way  of  a  bearing  upon  the  merits  of  such 
cases  as  may  come  before  us.  There  are 
obvious  reasons  why  the  saprejne  court 
of  a  territory  like  ours  should,  by  liberal 
rules,  liberally  construed,  aid  litigants  to 
obtain  a  hearing  upon  the  merits  of  casea 
brought  before  it  by  appeal. 

We  will  now  consider  the  case  as  pre- 
sented to  ue.  On  the  2d  day  ot  July,  1875, 
a  judgment  was  rendered  bythejadgeof 
the  district  court,  first  district,  IMmacoon- 
ty,  in  favor  of  the  plaintiff  herein,  in  an 
action  then  pending  in  said  court  for  for- 
cible entry  and  detaider,  wherein  the  plata- 
tiff  herein  -n  as  plalntllt,  and  the  defendant 
herein  was  defendant.  The  premises  In 
controversy  In  that  action,  and  for  which 
judgment  of  restitution  was  had  in  favor 
of  the  plaintiff,  were  three  quarter  sec- 
tions or  land  lying  contiguous  to  each 
other  in  Pima  county,  and  known  as  the 
"Robledo,"  "Moreno."  and  "Duran" 
ranches.  The  plaintiff  in  this  action  asks 
to  recover  the  rents  and  profits  of  the 
premises  above  mentioned  from  the  10th 
of  April.  1874,  up  to  the  2d  of  July, 
1875,  the  period,  as  Is  alleged,  during 
which  the  defendant  wrongfully  withheld 
the  premises  from  the  plaintiff.  Also  to 
recover  the  valueolaquantlty.of  com  and 
a  growing  crop  alleged  to  have  been  upon 
the  premises  at  the  time  of  the  unlawful 
entry  of  defendant,  and  by  hiin  converted 
to  his  own  use;  and,  amongotber  articles 
ot  personal  property,  two  horses  and 
three  yoke  of  oxen,  of  the  alleged  value 
of  $250,  etc.  The  defendant  In  his  answer 
claims  ownership  ot  thepremlsesdescrlbed 
In  the  complaint,  admits  that  plalntlR 
was  owner  of  one-half  of  the  growing 
crop,  denies  plaintiff's  ownership  of  the 
horses  and  oxen,  and  alleges  that  he,  the 
defendant,  is  the  owner  thereof.  On  the 
trial,  tb**  defendant  introduced^  evidence 
tending  to  show  that  certain  of  the  per- 
«onal  property,  the  oxen  and  horses,  were 


purchased  by  him  from  Anna  C.  Woffen- 
den,  the  wife  of  the  plaintiff,  and  that  this 
property  was  purchased  by  her  separate 
means,  and  was  her  separate  property. 
Upon  cross-examination,  plaintiff,  in  an- 
swer to  questions  touching  the  purchase 
of  this  property,  says:  "1  got  that  prop- 
erty at  home.  My  wife  bought  it.  She 
bought  it  with  money  belonging  to  both 
of  us.  What  Is  hers  is  mine.  1  did  not 
furnish  any  money  directly  to  pay  for  It. 
I  did  not  furnish  any  money." 

Among  other  instructions,  the  coui*t 
charged  the  Jury  as  follows;  "The  title 
to  the  ranches  is  not  here  iu  question, 
nor  to  be  considered  by  you.  Whatever 
of  tlie  other  property  in  controverey  was 
acquired  by  the  plaintiff  and  his  wife  sub- 
sequent to  their  marriage  Is  common  prop- 
erty, and,  as  such,  subject  to  the  manage- 
ment and  dispusltion  of  the  husband,  and 
the  wife  had  no  authority  to  sell  thesume, 
unless  you  find  that  she  was  authorized 
thereto  by  her  husband  as  auy  other 
agent  might  be.  The  presumption  of  its 
being  common  property  would  be  re- 
moved if  you  find  that  said  property  was 
taken  in  exchangefor  the  separateproperty 
of  either  spouse,  or  was  acquired  by  gift,  be- 
quest, devise,  or  descent;  but  such  proof 
must  be  clear  and  satisfactory.  *  •  • 
You  must  also  find  that  said  property  was 
owned  by  her  before  marriage  with  the 
plaintiff,  or  acquired  afterwards  In  the  man- 
ner above  described,  in  order  that  she  might 
give  a  complete  title  thereto  as  against 
her  husband;  or  yon  must  find  that  she 
was  the  authorized  agent  of  the  husband 
to  sell  the  same,"  etc.  The  court  also 
gave  the  following  Instructions:  "Ifyon 
find  that  any  of  the  property  in  contro- 
versy Is  rents.  Issues,  and  profits  of  the 
separate  property  of  either  spouse,  it  Is 
common  property  by  the  laws  of  this  terri- 
tory, and  subject  to  the  management  o( 
the  husband,  with  like  power  of  dlspoal- 
tloa  as  over  his  own  separate  estate,  and 
no  marriage  contract  in  derogation  of 
these  rights  Is  of  any  force  or  effect. "  The 
Jury  rendered  a  verdict  tor  the  plaintiff  tor 
$1,000,  itemized  as  foHowa:  For  one-half 
of  the  crop  ot  1874,  $750;  three  yoke  of 
oxen  valued  at  $150:  one  horse  valued  at 
$40;  and  1,500  pounds  of  com  valued  at 
$60.  Both  these  instructions  were  except- 
ed to  by  counsel  for  the  defendant,  and 
their  being  given  Is  assigned  as  error.  In 
theflrstof  theselnstructions  we  understand 
the  learned  judge  to  charge  to  the  effect 
that  toconstitute  separate  property  In  the 
wife,  when  the  property  Is  obtained  after 
marriage,  It  must  have  come  to  her  by 
gilt,  bequest,  devise,  or  descent, or  It  must 
hav3  been  obtained  In  exchange  for  her 
separate  property;  that  she  could  not  sell 
any  portion  of  her  separate  property  and 
Invest  the  means  derived  from  such  sale 
in  other  property,  and  hold  the  same  as  a 
part  ot  her  separate  estate,  but  that  such 
property  ao  purchased  would  become 
common  property,  and  subject  to  the 
management  and  disposal  of  her  >ius- 
b.and.  Botn  of  these  instructions  are  er- 
roneous. The  first  section  of  the  act  of 
January  22, 1871,  entitled  "An  act  relating 
to  the  separate  property  of  married 
women,"  reads  as  follows:  "Manied  wo- 
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men  of  the  age  of  twenty-oneyears  and  up- 
wards shall  have  the  Bole  and  exclusive 
control  of  their  Separate  property,  and 
may  convey  and  transfer  lands  or  any  es- 
tate or  Interest  therein  vested  In  or  held 
by  them  In  their  own  right,  and  without 
befoK  joined  by  the  husband  in  such  con- 
veyance, ap  fully  and  perfectly  an  they 
might  be,  H  unmarried."  The  sec  on  d  sec- 
tion repeals  all  acts  and  parts  of  acts  so 
far  as  they  conflict  with  these  provisions. 
The  sole  and  exclusive  control,  and  the 
right  to  convey  as  if  unmarried,  given  by 
this  statute  to  the  wife,  involves  the  right 
so  to  control  and  convey  for  her  own  sep- 
arate use  and  benefit;  it  involves  the  right 
In  the  wife  to  sell  any  of  her  separate  prop- 
erty, and  to  Invest  the  proceeds  uf  such 
sale  In  the  purchase  of  other  property  for 
her  own  use ;  it  also  in,volve8  the  right  of 
the  wife  to  the  rente  and  profits  of  hersep- 
arate  property,  and  its* use  by  her  in  the 
Investment  of  the  same  as  she  may  choose. 

To  say  that  the  wife  shall  have  the  solo 
and  exclusive  control  of  her  separate  prop- 
erty, and  that  she  may  sell  and  transfer 
the  same  as  It  nnmarrled,  and  then  to  at- 
tach to  BDCb  right  the  condition  that  when 
In  controlling  such  property  she  rec^ves 
the  rents  and  proflts  thereof,  sach  rents 
and  profits  shall  become  coraraon  prop- 
erty and  under  the  exclusive  management 
ol  the  huHband,  and  that  when  she  sells 
and  conveys  her  separate  property,  the 
receipts  ol  such  sale,  or  the  property  In 
which  she  invests  such  receipts,  shall  be- 
come common  property,  and  pass  wholly 
beyond  iier  right  to  use  the  same,  or  her 
control  thereof,  is  affixing  a  condition  to 
the  right  given  to  her  which  utterly  de- 
stroys the  right  itself.  We  have  no  doubt 
that  under  this  statute  the  rents  and  prof- 
its of  the  wife's  separate  property  are  as 
absolutely  hers,  and  as  completely  under 
her  control,  as  the  property  of  which  they 
are  the  fruits;  and  that  she  may  use  such 
rentsand  profits, and  the  proceeds  derived 
from  the  sale  of  any  of  her  separate  prop- 
erty, in  the  purchase  of  other  property, 
and  that  such  property  so  purchased  will 
remain  a  part  of  her  separate  estate:  and 
we  have  no  doubt  that  every  provision  of 
our  statutes  In  force  when  this  act  of  1871 
was  passed,  llmltine  the  rights  or  powtrs 
ol  the  wife  as  to  her  separate  property  by 
making  the  rents  and  profits  thereof  or 
the  receipts  for  the  sale  thereof  or  the 
property  purchased  therewith,  common 
property,  to  be  managed  and  controlleti 
by  the  husband,  was  in  conSlct  with  the 
provisions  of  this  act,  and  was  repealed 
by  the  repealing  clause  thereof.  H  the  in- 
structions under  consideration  are  cor- 
rect, from  the  day  of  the  wife's  marriage, 
However  ample  her  separate  means  may 
Ite,  she  is  wholly  deprived  of  their  use  and 
enjoyment.  She  may  not  gratify  her  taste 
by  the  purchase  of  a  single  article  for  the 
adommentof  her  person,  nor  bestow  upon 
a  needy  relative,  be  the  mme  father, 
mother,  brother,  or  sister,  such  aid  as  their 
needs  may  require,  and  such  as  she  may 
desire  to  relieve;  she  may  not  even  of  lier 
own  fortune  provide  for  the  education  of 
lier  own  children,  If  she  have  such  when 
married,  but  must  depend  wholly  upon 
the  will  or  whim  of  her  httsbuud  In  the  use 


of  means  which  may  have  been  acquired  by 
her  own  labor,  learning,  and  skill  befurs 
her  marriage.  •  Practically,  chla  rnllns 
places  the  wife  In  the  same  statas  In  which 
she  stood  under  the  act  of  1865  as  to  her 
separate  property,  the  only  effect  given  to 
the  act  of  Ibll  being  to  give  the  barren 
right  to  t:oiivey  wltliout  being  Joined  with 
the  husband,  and  places  the  proceeds  of 
her  separate  property,  as  well  as  the  rents 
and  profits  thereof,  wholly  In  the  hands 
and  under  the  control  of  the  husband. 

The  act  of  18B5,  above  referred  to.  in  its 
first  section  prescribes  that  "ail  property, 
both  real  and  personal, of  the  wife,  owned 
by  her  before  marriage,  and  that  acquired 
afterwards  by  gift,  bequest,  devise,  or 
descent,  shall  be  her  separate  property. " 
Thesecondsection  provides  that  "all  prop- 
erty acquired  after  marriage  Uy  either 
husband  or  wife,  except  such  as  may  be 
acquired  by  gift,  bequcet,  devise,  or  de- 
scent, shall  be  common  property."  The 
ninth  section  of  the  same  act  takes  from 
the  wife  all  beneficial  Interest  in  her  sep- 
arate property  by  giving  to  the  husband 
the  management  and  control  of  the  same, 
and  the  rents,  Issues,  and  profits  thereof, 
making  the  rents,  issues,  and  profits,  com- 
mon property.  It  was  doubtless  the  in- 
tention of  the  legislature,  by  the  act  of 
1871,  to  get  rid  of  the  obnoxious  provision 
In  the  act  of  1865,  by  which  the  wife's  sep- 
arate property  became,  in  effect;  common 
property,  and  subject  to  the  management 
and  control  of  the  husband.  The  act  of 
1871  gives  to  the  wife  perfect  freedom  In 
the  control,  use,  and  enjoyment  of  her 
separate  property,  and  makes  her  wholly 
independent  of  her  husband  in  regard 
thereto. 

We  hold  further  that  the  act  of  isn 
adds  another  method  to  those  provided 
In  the  second  section  of  the  act  of  1S65,  by 
which  the  wife  may  acquire  property  after 
marringe;  that  the  right  to  the  sole  and 
exclusive  control  of  her  separate  property, 
and  the  right  to  sell  and  convey  the  same 
free  from  the  interference  of  her  husband. 
Involves  the  right  in  her,  and  for  her  own 
use,  to  purchase  property  with  the  means 
she  may  derive  from  such  sale,  or  by  the 
Investment  of  the  rents  and  profits  of  her 
separate  estate.  These  views  accord  with 
the  decision  of  this  court  at  this  present 
term  in  the  case  of  Charauleau  v.  WoBen- 
deu,  1  Ariz.  243,  ante,  tiri2.  The  instruc- 
tions as  given  must  be  presumed  to  have 
influenced  the  Jury  in  their  verdict  as  to 
certain  of  the  personal  property  in  contro- 
versy. We  -do  not  deem  It  necessary  to 
pass  upon  other  matters  occurring  at  the 
trial,  and  assigned  as  error.  The  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial;  and  It  is  bo  or- 
dered. 

PouTEB,  J.,  concurs. 

Dunne,  C.  J.  I  dissent.  1.  The  same 
condition  of  facts  exists  in  this  case  an  to 
the  objection  to  thestatement  asin  the  cose 
of  Charauleau  v.  Woffenden,  ante, (152,  (de- 
cided at  this  term  of  tlie  court,)  and  for  the 
samerensons  there  stated  I  consider  there 
is  nothing  before  this  court  in  this  tran- 
script but  the  Judgment  roil,  in  which  no 
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errur  appears,  and  that  theiadgmenttor 
that  reason  sboiitd  be  afflrnied. 

2.  Accepting,  however,  the  unauthenti- 
cated  statement  as  true,  It  appears  there- 
from that  plaintiff  had  obtained  Jndg- 
ment  against  defendant  for  forcible  entry 
and  detainer  of  certain  premiseii.  He  then 
brouKht  his  action  for  duuia^^  conse- 
quent and  attendant  upon  said  entry  and 
detainer,  under  Comp.  Laws,  p.  369,  §  24. 
He  alleged  f  3,600  damages  for  rents  and 
profits,  and  $1,890  damages  for  personal 
property  on .  said  premises  taken  by  defend- 
ant at  tlie  time  of  entry.  There  are  two 
crops  spoken  of  In  the  testimony, — thecrop 
of  1874  and  the  crop  of  1875.  As  to  the 
crop  of  1874,  defendant  admits  Kb  rains  to 
be  as  charged  in  the  complaint,  but  claims 
he  owned  one-half  of  it.  The  crop  of  1875 
deft^ndant  cluims  was  planted  by  him  dur- 
ing the  time  he  was  adjudged  to  be  in  un- 
lawful possession  of  the  premises.  Defend- 
ant nndertook  to  prove  the  Talue  of  the 
crop  of  1876,  to  show  that  be  had  placed 
articles  of  value  on  the  premises  of  which 
plaintiff  got  the  benefit,  and  defendant 
stated  that  he  offered  proof  on  this  point 
as  having  a  bearing  on  the  question  of 
damages.  Excluded,  wherein  appellant 
aRsigns  error  No.  1. 

We  are  governed  here  by  the  common 
law.  In  the  absence  of  atatiltury  provisions. 
At  common  law,  a  trespasser  could  not 
prove  value  of  Improvements  made  by 
him  as  a  set-off  to  damages  for  trespass. 
By  statute  here,  in  ejectment,  where  de- 
fendant enters  in  good  feith,  under  color 
of  title  adverse  to  plaintiff,  he  may  prove 
value  of  Improvements  made  by  him  as  a 
set-off  against  damages.  But  there  Is  no 
proTlston  for  doing  It  as  against  damages 
for  forcible  entry  and  nnlawfal  detainer. 
The  exclusion  was  not  error. 

Assignment  No.  2  Is  that  the  court  re- 
fused to  allow  defendant  to  prove  owner- 
ship of  the  premises  on  which  it  bad  been 
adjudged  he  bad  forcibly  entered,  the 
value  of  the  crop  of  1S74,  and  the  animals 
Id  contest,  In  mitigation  of  damages.  It 
was  not  error  to  exrUule  evidence  of  title 
in  defendant.  Title  of  the  land  could  not 
be  raised  In  this  action ;  and  concerning 
the  allegation  that  itwas  error  to  exclude 
e\idence  of  the  value  of  "the  crop  of  1874, 
there  is  nothing  In  the  transcript  to  show 
that  any  evidence  was  offered  concerning 
the  value  of  the  crop  of  1874;  braldes,  the 
defendant  admitted  in  his  answer  the 
value  of  the  crop  of  1874  to  be  as  charged 
In  the  complaint.  The  latter  portion  of 
the  assignment,  that  the  court  excluded 
evidence  of  the  value  of  the  animals  In 
question,  is  not  warranted  even  by  the 
unau  then tica  ted  statement.  The  unau- 
thenticated  statement  shows  no  sach  ex- 
clusion, but,  on  the  contrary,  shows  that 
evidence  as  to  the  value  of  the  animals, 
and  all  about  their  purchase,  and  that 
of  other  property  and  Its  value,  was  ad- 
mitted, without  objection. 

Aasigntnent  No.  8  was  for  retusnl  to  per- 
mit deifendant  to  aak  a  certain  question 
at  a  certain  time.  Even  If  that  were  er- 
ror.the  unauthentlcated  statement  shows 
it  was  .  cured  by  allowing  the  same  ques- 
tion to  be  auked  later  In  the  examination 
ul  the  same  witness. 


The  fourth  assignment  of  eri'or  is  a  dup- 
lication of  assignment  No.  2, — that  the 
court  excluded  evidence  of  title  to  the 
land. — and  is  answered  In  the  remarks  on 
that  assignment. 

The  assignments  from  5  to  15  inclusive 
are  for  error  in  instructions.  The  only 
one  of  these  Instrnctlons  aboat  which  ! 
understand  there  is  serious  contest  Is  No. 
10,  instructing  the  jury  that  the  rents,  is- 
sues, and  profits  of  the  separate  property 
of  either  spouse  are  common  property,  un- 
der the  law  of  this  territory.  It  Is  argued 
that  the  adjudications  of  the  snpreme 
court  of  California  are  against  the  doc- 
trine of  this  instruction.  Section  9,  p.  907. 
of  our  Compiled  Laws,  declares,  in  express 
terms,  that  the  rents  and  profits  of  the  sepa- 
rate property  of  either  spouse  are  common 
property.  Our  law  on  this  subject  is 
taken  from  the  Cflllfomla  law.  Section  9 
In  tbe  California  law  is  the  same  as  our  sec- 
tion 9.  In  IStW  the  sapreme  court  of  Cali- 
fornia construed  eection  9.  We  adopted 
section  9  in  1865,  presumptively  with  no- 
tice of  the  construction  given  to  !t  in  Call- 
fomla.  The  supreme  court  of  California 
held' that  section  9  of  the  California  law 
was  inoperative  In  its  declaration  thattlie 
rents  and  profits  of  tbe  wife's  separate 
property  should  be  common  property. 
But  why?  Because  it  was,  as  they  Kay, 
in  conflict  with  the  constitution  of  Califor- 
nia, and  that  tbe  legislature  had  not  the 
power  to  modify  the  law  of  the  constitu- 
tion; that  the  constitution- gave  to  the 
wife  separate  property;  that  at  common 
law  a  right  to  separate  property  gave  the 
right  to  the  rents  and  profits  .thereof  as 
separate  property  also;  and  that  the  leg- 
islature hud  no  power  to  say  it  should 
be  otherwise.  But  in  this  territory  the 
matter  is  not  governed  by  constitutional 
provision;  all  the  lights  the  wife  has 
are  fixed  by  tbe  legislature.  Our  legisla- 
ture has  power  to  say  the  wife  shall  have 
no  separate  estate  at  all.  It  has  power 
to  say  just  what  estate  she  may  have  is 
separate  property.  They  have  said  that 
she  shall  have  what  the  court  In  Califor- 
nia calls  a  "n-'versionary  interest;"  one 
which,  the  court  continues,  can  "be  of  no 
avail  to  her,  except  in  the  contingency  of 
her  surviving  her  husband."  The  court 
speaks  of  it  as  **  a  barren  right. "  But  Is  It 
such  a  great  anomaly  to  allow  the  head 
of  the  family  to  control  the  usufruct  of 
his  wife's  profwrty,  and  dispcrae  of  it  for 
the  maintenance  and  care  of  the  family, 
the  support  and  education  of  the  chiN 
dren.  and  to  have  some  enjoyment  of  it 
also  himself,  perhaps,  while  the  property 
itself  Is  put  safely  beyond  his  control? 
He  cannot  divest  the  wife  of  the  property 
owned  by  ber ;  that  is  secured  for  ber  chil- 
dren, if  she  so  desire.  Is  there  anything 
against  public  policy  or  contra  bonos  mo- 
res in  such  a  law?  Have  not  the  legisla- 
ture of  Arizona  powerto  make  such  a  law 
if  they  like?  If  they  choose  to  adopt  one 
feature  of  the  law  of  California  recognis- 
ing separate  property  In  the  wife,  have 
they  no  power  to  say  that  certain  con- 
clusions drawn  therefrom  by  the  courts 
of  California  ahall  not  obtain  in  Arizona? 
Five  yearn  after  that  decision  was  ren- 
dered in  California,  declaring  that  rents 
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and  profits  follon'ed  the  separate  estate, 
and  were  separate  property  In  that  state, 
the  lei^islature  of  Arizona  deliberately  de- 
clared that  in  Ariaona  the  rents  and  proflts 
should  be  common  property.  What  Is  to 
hinder  their  doinjj  so?  There  Is  no  parity 
in  the  lej^islation  un  the  subject.  In  Ari- 
zona, it  is  all  the  act  of  tlie  legislature.  In 
CaUfornia,  the  law  Is  partly  statutory 
aud  partly  constitutional,  and  of  course 
nothing  in  the  statnte  may  contravene 
tlie  constitution.  But  make  the  cases 
similar:  Suppose  that  section  14,  art.  11, 
ol  the  California  constitution,  were  fol- 
lowed by  a  section  declaring  that,  though 
certain  property  sfaonld  be  the  separate 
estate  of  the  wife,  the  rents  and  proflts  of 
that  estate  should  be  common  property, 
would  not  the  courts  give  force  to  both 
sections?  Necessarily  they  would,  because 
both  sections  would  then  be  of  equal  au- 
thority, and  would  be  capable  of  stand- 
ing together.  So  they  are  in  this  terri- 
tory. The  statutes  are  all  of  equal  au- 
thority, are  all  in  pa.ti  atuterlHt  must  all 
betaken  together,  and  force  givea  to  all. 

There  is  a  fourth  objection,  that  the  vei^ 
diet  is  contrary  to  the  evidence.  There 
was  no  motion  for  a  new  trial.  Such  an 
objection  is  available  only  on  motion  for 
a  new  trial,  so  as  to  give  the  court  an 
opportunity  to  submit  the  case  to  another 
jury.  The  objection  cannot  properly  be 
considered  here.  But,  nevei'thelesa,  what 
Is  the  objection?  The  only  controrerted 
facts  on  which  the  jury  gavea  verdict  were 
as  to  the  ownership  of  three  oxen  and  one 
horee.  Theonly  evidwneeas  to  the  owner- 
ship of  this  property  was  that  of  the  plain- 
tiff, from  whose  wife  defendant  claimed  to 
have  booght  this  property.  He  said,  in 
sabstaaee;  "My  wife  did  not  own  any  of 
this  property  before  marriage.  It  was  all 
acquired  since.  My  wife  bought  It  with 
money  belonging  to  both  of  us.  What  is 
hei*s  is  mine.  I  did  not  furnish  any  money 
directly  to  pay  for  it.  I  did  not  fur- 
nish any  money. "  Plaintiff  showed  he 
liad  used  these  animals  in  putting  in  his 
crop.  On  this  evidence,  in  snbstance,  the 
Jury  by  their  verdict  practically  declared 
thatthla  wascommon  property.  Even  if  it 
should  be  conceded  that  this  was  against 
the  evidence,  what  power  did  the  court 
below  hare  to  correct  it?  The  court  was 
bound  to  receive  the  verdict.  The  defend- 
ant did  not  ask  for  a  new  trial.  The  court 
was,  therefore,  compelled  to  enter  Judg- 
ment. The  defendant  cannot  now  raise 
any  objection  to  the  verdict  on  that 
ground.  He  had  his  day  In  court  on  that 
point,  and  allowed  it  to  go  without  ob- 
jection. 

The  last  objection  urged  is  that  the 
verdict  Is  excessive,  and  ought  to  be 
reduced.  Plaintiff  was  entitled  to  the 
value  of  the  rents  and  proflts  of  the  prem- 
ises. He  gave  evidence  that  the  use  of  the 
premises  was  worth  $1,500  lor  the  time 
they  were  withheld.  The  defendant  ad- 
mirted  that  plaintiff  owuetl  one-halt  of 
the  cropot  1874,  and  that  that  one-half  was 
worth  $750.  aud  owned  corn  worth  $00, 
making  $«10.  That  was  all  the  jury  gave 
him  except  $190  for  tliree  yoke  of  oxen  and 
one  horse.  I  do  not  think  the  verdict  was 
excMslve,  particularly  whoi  In  an  action 


like  this  the  law  says  the  damageii  may 
be  trebled.  Thedamages  were  not  trebled 
in  this  case,  nor  raised  In  any  amonnt  be- 
yond that  awarded  by  the  jury,  and  no 
motion  was  made  for  a  new  trial  on  the 
ground  that  the  damages  dven  were  ex- 
cessive. I  am,  therefore,*  of  opinion  that 
the  Judgment  should  be  affirmed. 


(1  Aria,  ns) 
WOFFBNDEN  V.  WOFFENnBX.l 

(Supreme  Court  cf  Arizona.  Jan.,  187S.) 

VAOATINa  Decbeb. 
A  decree  entered  after  issue  Joined,  and 
reciting  that  tbe  case  came  on  for  final  hearine 
on  bill,  answer,  and  argument  of  counsel,  and 
decreeing  that  the  iujuncUon  theretofore  issued  be 
made  perpetual,  "or  until  tbe  further  order  of 
this  court, "  Is  final,  and,  in  the  absence  of  mis- 
take or  surprise,  cannot  be  opened  after  tbe  ex- 
piration of  the  term  at  which  it  was  rendered. 

Appeal  from  district  court,  Flma county. 
Titua  &  Bagbes,  for  appellant.  Farhey 
&  I'omroy,  for  respondent. 

FoRTBB,  J.  This  case  arose  upon  a  com- 
plaint in  the  nature  of  a  bill  of  equity  l>y 
the  plaintin,  a  married  woman,  to  enjoin 
the  defendant,  her  husband,  from  interfer- 
ing with  her  separate  property,  or  with 
the  "rents,  issues,  and  proflts  thereof." 
The  complaint  Is  as  follows:  "Complaint. 
Anna  C.  Woffenden,  plaintiff,  v.  Kichard 
Woffenden,  defendant.  Anna  C.  Woffen- 
den, the  above-named  plaintiff,  complains 
of  Richard  Woffenden,  the  aljove-named 
defendant,  and  alleges:  (1)  That  defend- 
ant and  plaintiff  are  husband  and  wife: 
that  they  had  Intermarried  at  Tucson,  in 
the  county  of  Pima,  territory  of  Arizona, 

on  or  about  the  ~  day  of   ,  A. 

D.  1872,  and  ever  since  have  been,  and  are 
now,  husband  and  wife.  (2)  Plaintiff  fur- 
ther alleges  that  she  is  of  the  age  of 
twenty-one  years  and  over.  (3)  That  on 
the  13  th  day  of  August,  1878,  for  the  punpose 
ot  preventing  difficulties  and  misunder- 
standings arising  between  them,  articles 
of  Hgreement  were  entered  into,  made, 
and  signed  by  said  defendant  and  this 
plaintiff,  a  copy  of  which  articles  of  agree- 
ment,  marked  '  Exhibit  A,'  is  hereunto  an- 
nexed, and  prayed  to  be  made  a  part  of 
this  complaint;  ^hat  by  said  articles  of 
agreement  said  defendant  covenantea, 
promised,  and  agreed  to  and  with  the 
said  plaintiff  that  he,  the  said  defendant, 
would  not  in  any  manner  seek  to  control 
or  derive  any  benefit  from  the  separate 
property  of  plaintiff,  nor  from  the  rents, 
issues,  and  profits  of  said  property.  (4) 
Plaintiff  further  alleges  that  on  theTtta 
day  of  October.  1873,  the  said  defendant, 
in  violation  of  his  aforesaid  covenant, 
promises,  and  agreements,  and  in  viola- 
tion of  the  legal  rights  of  said  plaintiff 
over  her  separate  property,  served  notices 
upon  the  tenants  of  said  plaintiff  to  pay 
the  rents  due  and  owing  on  tlie  separAte 
property  of  plaintiff  to  said  defendant. 
Wherefore  the  plaintiff  demands  Judgment 
(1)  that  tbe  said  defendant  be  enjoined 
from  exercising  any  rontrol  or  authority 

iThis  case,  filed  January,  1876,  is  now  published 
by  request,  with  others,  in  order  that  the  Facifie 
Reporter  may  cover  all  cases  la  the  Ari».wift  Be- 
pwts  from  volume  1,  p.  L 
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over  the  separate  property  of  said  plain- 
tiff, or  the  i-ents,  issueB,  and  profits  there- 
of; (2)  tor  the  costs  of  thiB  suit." 

The  contract  referred  to  Is  as  follows: 
"This  indenture  made  and  entered  Into 
this  13th  day  of  August,  In  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
(lerenty-three,  between  Richard  Woffenden 
and  Anna  Oiarauleau  Woffenden,  his  wife, 
both  uf  the  rtliage  of  Tucson,  In  the  coun- 
ty of  Pima,  and  territory  of  Arizona,  in 
consideration  of  the  inutuai  proiniBe  and 
agreement  of  the  said  parties  made  to 
each  other  before  marriage,  and  to  pre- 
vent dlfiicultles  and  misunderstandings 
arising  between  them  In  the  future,  wlt- 
nessoth:  That,  in  consideration  of  the 
premises  and  of  the  covenants,  promises, 
and  agreements  hereinafter  contained  of 
the  said  Anna  C.  Wottemlen,  the  said  Klch- 
ard  Woffenden  does  hereby  covenant, 
promise,  and  agree  to  and  with  his  said 
wife,  Anna  C.  Woffenden,  that,  while  the 
'fittid  parties  shall  live  together  as  man 
and  wife,  the  said  Bichard  Woffenden  will, 
from  his  own  separate  property  and 
means,  pay  and  defray  all  the  household 
expenses,  of  every  riass  and  descrlptlun, 
necessary  to  the  comfortable  maintenance 
of  himself  and  his  wife,  the  said  Anna  C. 
Woffenden;  those  hereinafter  expressly 
provided  for  by  the  said  Anna  C.  Woffen- 
den. And  the  said  Richard  Woffenden  fur- 
ther cuvenautg,  promises,  and  agrees  to 
and  with  the  said  Anna  C.  Woffenden,  bis 
wife,  that  he  will  not  in  any  manner  seek 
to  control  or  to  derive  any  benefit  from 
the  separate  property  of  his  wile,  the  said 
Anna  C.  Woffenden,  nor  from  the  rents, 
issues,  and  profits  of  the  said  property, 
and  that  he  will  pay  and  defray  all  bis 
private  and  indiitfdual  expenses,  including 
his  own  clothing,  etc.,  from  his  own  sep- 
arate property  and  means.  And,  In  con- 
sideration of  the  premises  and  the  cove- 
nants, promises,  and  agreements  herein- 
before contained  of  the  said  Richard  Wof- 
fenden, the  said  Anna  C.  WoOenden,  wife 
of  the  said  Richard  Woffenden,  does  here- 
by covenant,  promise,  and  agree  to  and 
with  the  said  Richard  Woffenden  that 
she,  the  said  Anna  C.  Woffenden,  will, 
from  her  own  separate  property  and 
means,  pay  and  defray  all  expenses  in- 
curred by  her  In  keeping  and  maintaining 
one  or  more  horses,  with  the  carriage  or 
other  vehicle  utied  with  the  same,  and  will 
also  pay  and  defray  from  her  own  sep- 
arate property  and  means  all  her  own  in- 
dividual and  private  expenses,  including 
her  own  clothing,  etc.,  and  that  sha  will 
not  in  any  manner  seek  to  control  or  to 
derive  any  benefit  from  the  separate  prop- 
erty of  her  husband,  the  said  Richard 
Woffenden,  nor  from  the  rents.  Issues,  and 
profits  of  the  said  property.  In  witness 
whereof,  the  parties  to  these  presents  have 
hereunto,  and  toanother  of  like  tenor  and 
date,  set  their  hundH  and  seals  the  day 
and  year  first  above  written.  Richard 
Woffenden.  [Seal.]  Anna  C.  Woffen- 
den. [Seal.]  .Signed,  sealed,  and  deliv- 
ered in  presence  of  . " 

Upon  which  the  judge  at  chambers  di- 
rected this  order:  "This  complaint  will 
be  heard  on  Munday.  the  seventeentb  In- 


stant, at  ten  a.  m.  of  that  day,  on  not  less 
than  four  days'  notice  to  the  defendant, 
and  in  the  mean  time  the  property  and  In- 
terest of  the  plaintiff  not  to  be  Id  any 
manner  or  degree  projndlced  or  Interfered 
with  by  the  defendant.  November  10, 
1873.  John  Titus,  Judge,  etc.  Filed  No- 
vember 10,  1873.  O.  BucKALKW,  Cleric. 
By  S.  W.  Carpenter,  Deputy."  And, 
upon  hearing,  the  following  order  for  in- 
junction was  entered:  "Order  for  Injunc- 
tion. Anna  C.  Woffenden.  Plaintiff,  v. 
Rlcbai*d  Woffenden,  Defendant.  To  Rich- 
ard Woffenden:  (1)  The  above-named 
plaintiff  having  commenced  an  action  iu 
the  disti-lct  court  of  the  first  judicial  dis- 
trict of  the  territory  of  Arizona,  in  and 
for  the  county  of  Pima,  against  the  above- 
named  defendant,  and  having  prayed  for 
an  Injunction  against  said  defendant,  re- 
quiring him  to  refrain  from  certain  acts  in 
said  complaint,  and  hereinafter  more  par- 
ticularly mentioned,  (2)  it  Is  therefore  or^ 
dered  by  me,  the  judge  of  the  said  district 
court  of  the  first  judicial  district,  that, 
until  further  order  in  the  premises,  you, 
the  said  Richard  Woffenden,  and  all  your 
counselors,  solicitors,  and  agents,  and  all 
others  acting  In  aid  and  assistance  of  you, 
and  each  and  every  one  of  you,  do  abso- 
lutely desist  and  refrain  from  exercising  or 
attempting  to  exercise  any  control  or  au- 
thority whatever  over  the  property,  both 
real  and  personal,  or  any  part  thereof,  in 
the  possession  of  and  owned  by  the  said 
Anna  C.  Woffenden  at  the  time  of  Ijer  mar- 
riage, together  with  all  such  property, 
both  real  and  personal,  which  the  said 
Anna  C.  Woffenden  has  acquired  since  her 
said  marriage,  or  the  rents.  Issues,  and 
profits  thereof.  November  18, 1873.  Jobn 
Titus,  Judge,  etc.  Indorsed :  Filed, 
November  18,  1873.  ().  Buckai.ew,  Clerk. 
By  S.  W.  Carpenter, Deputy." 

An  answer  was  filed  in  the  case  Novem- 
ber 28, 1878,  as  follows:  "Answer.  Anna 
C.  Woffenden,  Plaintiff,  v.  Richard  Wof- 
fenden, Defendant.  The  defendant  an- 
swers to  the  complaint.  (1)  And  for  a 
first  defense  denies— First,  that  he  did 
agree  with  the  plalntlHasalleged.  oratall; 
second,  that  ho  has  in  any  way  inter- 
fered or  attempted  to  control  the  separate 
property  of  said  palntlH.  (2)  And  for  q 
further  and  separate  answer  and  defense 
alleges— iT/rst,  that  the  articles  of  agree- 
ment between  plaintiff  and  defendant,  re- 
ferred to  in  the  complaint,  were  signed  by 
the  defendant  without  the  defendant's 
knowledge  of  the  contents  thereof,  and 
with  the  full  and  explicit  understanding 
with  plaintiff's  counsel  that  the  seme  was 
void,  and  did  not  affect  or  abridge  any  of 
the  material  rights  of  the  said  defendant; 
ftecond,  that  the  plaintiff  has  not  per- 
formed the  conditions  of  the  said  articles 
of  agreement,  but,  on  the  contrary,  has 
wholly  omitted  In  defraying  the  expense 
of  keeping  and  maintaining  one  or  more 
horses,  with  the  carriage  or  vehicle,  as  set 
forth  in  said  articles  of  agreement,  and 
has  acted  towards  him,  the  said  defend- 
ant. In  Huch  a  manner  as  to  foment  strife, 
and  encourage  difficulties  and  mlHunder- 
standings  between  plaintiff  and  defendant 
as  manaud  wife.  Wherefore  thedefendant 
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demands  that  the  action  be  dlflmfiiaed  at 
the  cost  or  plalDtiff;  that  the  Injunction 
liranted  by  this  court  be  dlHOuntlnued; 
and  that  plaintiff  be  perpetuaily  enjoined 
from  further  prosecution  of  tliia  said  ac- 
tion. Filed  DecenitKr  1,  1873.  O.  Bccra- 
LEw,  Clerk.  By  S.  W.  Carpentbr,  Dep- 
uty. " 

At  theregnlar  December  terra,  1878,  the 
cause  having  come  on  regularly  tor  hear- 
ing, the  court  gave  the  following  Judg- 
ment in  the  case:  "Copy  of  Ju'l^nient. 
Anna  C.  Woffenden,  Plaintiff,  v.  Richard 
Woffenden,  Defendant.  This  cause,  hav- 
ing come  on  regularly  for  hearing  on  the 
tenth  day  nf  December,  A.  D.  1873,  and  be- 
ing argued  by  the  parties*  respective  conn- 
sel,  O.  F.  McCarty.  Esq.,  for  the  plalntlR, 
and  L.  C.  Hughes,  Esq.,  for  the  defendant, 
was  by  tl)e  court  taken  under  advisement 
and  consideration.  Now,  on  this  fifteenth 
day  of  December,  A.  D.  1S73,  the  decree  of 
the  court  therefore  Is  that,  this  cause  hav- 
ing come  to  a  final  hearing  on  bill,  answer, 
and  argument  of  counsel,  therefore,  and  In 
constderation  thereof,  it  la  now  hereby  or- 
dered and  decreed thatthe  Injunction  here- 
tofore Issued,  and  still  existing  In  the  case, 
ought  to  be,  and  the  same  Is,  made  perpet- 
ual, or  until  the  further  order  of  this 
court.  Done  In  open  court  this  fifteenth 
day  of  December,  A.  D.  1873.  Indorsed: 
Filed  December  IS,  1873.  O.  Blckalew, 
Clerk.   By  8.  W.  Carpenter,  Deputy." 

It  does  not  appear  that  any  other  pro- 
ceedings were  had  in  the  case  until  nearly 
two  years  afterwards,  during  which  time 
three  regular  terms  at  least  of  the  court 
had  intervened ;  but  on  August  4,1875,  the 
defendant  gave  notice  of  motion,  in  the 
same  court  that  entered  the  foregoing 
judgment,  that  be  would  more  that  the 
injunction  in  this  action  t>e  disHolved,  and 
the  court,  on  8  hearing  on  the  original 
pleadings  and  argument  of  counsel,  made 
the  following  order:  "Order  Dlssnlvlng 
Injunction.  Anna  C.  Woffenden,  Plaintiff, 
V.  Richard  Woffenden,  Defendant.  At  a 
regular  term  of  the  district  court  of  the 
first, Judicial  district  of  the  territory  of 
Arizona,  in  and  for  Pima  coanty,  held  at 
the  court-house  August  16.  A.  D.  1875. 
And  now  comes,  as  well  the  said  plaintiff 
by  ber  attorneys,  Messrs.  Titus  &  Hughes, 
as  the  said  defendant  by  his  attorneys,  H. 
Farley  and  H.  B.  Summers,  and  thereupon 
this  action  comes  on  for  a  hearing  before 
the  court,  on  motion  of  defendant's  attor- 
neys to  dissolve  the  injunction  heretofore 
grunted  in  said  cause.  On  reading  the 
complaint  of  plnintlff  and  the  answer  of . 
defendant  herdn,  and  on  motion  of  H. 
Farley,  Esq.,  counwel  for  defendant,  and 
after  hearing  MeBsre.  Titus  &  Hughes, 
Esqs.,  counsel  for  plaintiff,  in  opposition. 
It  Is  ordered  that  the  Injunction  granted 
on  the  eighteenth  day  of  November,  A.  D. 
1873,  against  the  above-named  Richard 
Woffenden,  be  vacated  and  dissolved.  E. 
F.  Du.NNE,  Judge  First  District  Court.  A. 
T.  Indorsed:  Filed  August  16,  1875. 
Jos.  B.  Ai'STON,  Clerk.' 

We  are  of  the  opinion  that  the  court 
below  erred  in  entertaining  the  motion  to 
dissolve  the  injnnctlnu  In  this  case,  and  In 
dissolving  the  same,  as,  by  the  record  f>f 


all  the  proceedings.  It  appears  concloslve 
that  the  same  case  had  already  been  fnily 
and  finally  heard  and  decided.  We  cannot 
come  to  other  conclusions,  for  It  is  appar- 
ent that  all  the  facts  of  the  case  were  the 
same  before  the  court  on  both  hearings. 
The  language  of  the  notice  of  motion  to 
dissolve  is  jthat  the  documents  to  be  used 
on  said  motion  were  the  complaint,  an- 
swer, and  order  for  injunction ,  and  records 
of  the  court,  and  no  other  cause  or  reason 
is  assigned  for  asking  thecourt  to  set  aside 
a  judgment  entered  by  It  nearly  two  years 
previous.  It  is  urged  by  defendant  that 
the  last  clause  of  the  Judgment,  "or  un- 
til the  further  order  of  this  court, "  Is  con- 
clusive that  the  Judgment  was  not  Intend- 
ed as  a  final  judgment  of  the  court,  and 
was  subject  to  reversal  at  any  time. 
While  the  language  ie  peculiar.  It  does  not 
have  to  us  such  significance.  The  judg- 
ment recites  that  the  cause  "came  on  reg- 
ularly tobe  heard."  The  cai^ehad  already 
gone  through  the  stages  ordinary  in  this 
ciaiis  of  cases, — an  order  restraining  de- 
fendant, then  a  temporaryinjunction,  then 
at  regular  term  of  court  issue  joined,  com- 
plaint and  answer  verified  by  both  parties, 
arRuments  of  counsel.  The  judgment  re- 
cites that,  having  come  to  a  final  hearing 
on  hill,  answer,  and  argument  of  counsel,  it 
is  now  hereby  ordered  and  decreed  that 
the  injunction  heretofore  Issued,  and  still 
existing  in  this  case,  ought  tu  be,  and  the 
same  is,  made  perpetuaH  The  whole  sub- 
ject-matter of  the  motion  was  then  res 
Judicata.  If  this  was  clearly  the  judgment 
of  the  court,  if  Issue  had  been  joined,  and 
the  cnse  had  been  before  the  court  on  its 
merits, — and  the  record  clearly  shows  that 
it  was  as  fully  bo  in  the  hearing  when  the 
injunction  was  made  perpetual  as  when 
the  order  from  whicli  this  appeal  was 
taken  was  entered, — then  we  hold  the  rule 
to  be,  and  that  governs  this  case,  that  "a 
court  cannot  open  a  decree,  after  there  has 
been  a  regular  trial  and  judgment  upon 
the  merits,  after  the  term  at  which  the  de- 
cree was  entered  had  expired.  Its  Juris- 
diction over  the  decree  at  the  end  of  the 
term  is  exhausted,  except,  perhaps.  In 
cases  where  It  Is  shown  that  a  mistake, 
accident,  or  surprise,  or  negllReuce  of 
counsel  occurred  by  which  a  deciRlon  on 
the  merits  was  prevented. "  Noaetjf  these 
grounds  were  alleged,  nor  do  they  appear 
to  have  existed.  Freem.sJudgm.  S  100, 
and  authorities  there  cired;  8huford  v. 
Cain,  1  Abb.  (U.  S.)  302. 

As  to  Just  what  the  court  meant  by  the 
closing  words  of  the  order  cited  and  relied 
upon  by  counsel,  we  are  notclear,  except 
that  they  do  not  detract  from  the  proposi- 
tion that  the  judgment  was  a  llnnl  judg- 
ment of  the  court.  If  the  court  meant  to 
say  that  the  injunction  was  final  until  the 
court  changed  it  by  direction  of  an  tipjiel* 
late  court,  it  effected  nothing.  If  the  court 
meant  to  keep  the  judsment  under  Its 
control  after  deciding  it  after  a  hearing  on 
its  merits,  it  plainly  exceeded  its  power, 
and  the  closing  clause  should  not  I)t'  re- 
garded on  apjx'al.  In  Freeman  on  Judg- 
ments, the  learned  author,  commenting 
upon  the  authorities  upon  this  subject, 
says:  "The  interests  of  society  demand 
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tliat  there  sbonlc]  be  a  termination  to 
enrti  controrerHy.**  Section  96.  Courts 
have  no  power,  after  fully  deliberatlnR 
upon  cauBes  and  ascertalnlnjr  and  s^ttlinK 
the  rights  o!  partlea,  to  add  clauses  in 
their  Judgment  autborizInK  tbe  loHlng 
party  to  apply  at  a  enbsequent  term  to 
have  tbe  judgment  against  blm  set  aelde. 
Tbe  law  doeo  not  permit  any  Jndlctal  tri- 
bunal to  exercise  a  revisory  power  over  Us 
own  adiadlcatlnns  after  they  have,  in  con- 
templation of  law,  passed  out  of  the 
breast  of  the  judge.  Banl^  V.M088.6  How. 
31.  "If  a  vacillating,  Irresolute  judge  were 
allowed  to  thus  keep  cansen  ever  within 
his  power  to  determine  and  redetermine 
term  afterterm,  •  •  •  litigation  might 
become  more  Intolerable  than  the  wrongs 
It  Intends  toredresB."  Freem.  Judgm.  § 
tt6.  The  rule  laid  down  In  Hill  v.  City  of  St. 
Louis,  20  Mo.  584,  (and  we  hold  It  a  safe 
one.)  is,  "I^ave  sfrnntfd  in  one  term  to  set 
aside  the  Judgment  at  the  next  term  Is 
rotd;"  and  this  appears  to  be  the  con- 
strnction  In  effect  claimed  by  the  rcRpond- 
ent:  that  the  injunction  was  decreed  to 
be,  after  a  Qnal  hearing,  [>erpetual,  but 
that  the  closing  clause,  **  or  until  the  fur- 
ther order  of  this  court,"  la  to  be  con- 
strued as  a  license  to  the  losing  party  to 
ask  the  court  at  some  future  day,  under 
more  favorable  eircumstances,  again  to 
pass  opon  the  question. 

It  will  not  he  denied  that  the  judgment 
making  tbe  injunction  perpetual  in  this 
case  is  certainly  a  final  judgment,  in  the 
ordinary  form,  if  the  concluding  clause  Is 
omitted,  and  that  It  was  founded  upon 
proceedings  ordinarily  had  in  such  cases. 
If,  then,  it  was  proper  for  the  court  to 
have  added  It  in  this  case,  and  It  It  la 
proper  for  this  court  to  give  to  It  the 
effectclalmed  by  respondent,  then  it  would 
follow  that  a  district  court  could.  If  so 
disposed,  keep  any  and  all  judgments 
within  its  control  by  adding  the  words 
here  found  at  the  end  ot  Its  Judgment.  If 
the  clause  in  this  case  renders  the  judg- 
ment Interlocutory,  and  not  subject  to 
appeal,  but  only  to  beset  aside  or  modi- 
fied by  the  court  that  entered  it,  the  same 
formula  attached  to  the  Judgment  from 
which  the  appeal  is  taken,  or  to  any 
other  judgment,  would  necessarily  affect 
It  in  a  similar  manner.  The  rule  was  an- 
nounced In  the  case  of  Baldwin  v.  Kra- 
mer, 2  Cal.  m2,  "that,  after  tbe  expiration 
of  a  term  of  the  district  court,  no  power 
remains  In  it  to  set  aside  a  judgment  or 
grant  a  newtrial."  And  thelenrned  judge 
adds:  "A  different  doctrine  would  lead  to 
great  uncertainty,  and  possibly  to  gross 
abnae.  There  must  be  a  time  when  the 
rights  o(  the  parties  are  to  be  considered 
determined,  and  for  litigation  to  cease. " 
And  for  this  purpose  the  law  has  wisely 
fixed  therulehere  indicated.  Applyingthe 
rules  before  stated  to  this  case,  we  are  of 
opinion,  as  already  Indicated,  that  they 
effectually  dispose  of  the  same.  It  there- 
fore does  not  appearnecessary  to  examine 
the  record  of  errors,  either  of  law  or  of 
fact,  committed  on  the  trial  of  the  cause. 
The  order  vaca  ting  and  difwolving  the 
injunction  must  be  set  a^de. 

Tweed,  J.,  concurs. 
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Pleurt  v.  Jackson  et  alA 

{Supreme  Court  of  Arizona.   Jan.  Term,  1877.) 

NOTICK  OF  APPBAlr— N^W  THIAU 

1.  Appeal  from  a  judffmoDt  cannot  be  enter- 
tained where  tbe  notioe  ot  appeal  was  not  filed 
for  moro  tban  a  year. 

2.  Appual  from  an  order  denying  a  new  trial 
cannot  be  eutertaised  where  the  order  is  not 
brought  up  in  the  record,  as  provided  by  Comp. 
Laws  Ariz.  IS  844,  846,  848. 

Appeal  from  district  court,  Tavapal 
county. 

Mur&t  MaBtaraon  and  Fur1^&  Pomrojr, 
for  api>ellant.  John  A,  Buabttor  respond- 
eota. 

French.  C.J.  Tbe  appeal  from  the  Judg- 
ment in  tbis  case  cannot  be  entertained, 
for  the  reason  that  the  notice  of  appeal, 
the  first  step  towards  perfecting  an  ap- 
peal, was  not  filed  until  more  than  one 
year  had  elapsed  after  the  rendition  of 
the  judgment  appealed  from.  The  ap- 
peal from  tbe  order  denying  a  new  trial 
cannot  be  sustained,  because  the  order 
from  which  the  appeal  Is  taken.  Is  not 
brought  before  us  in  the  record.  The 
order  appealed  fr*»m  should  form  the 
basis  of  tbe  transcript  on  appeal.  Comp. 
Laws,  p.  437,  §§  344,  345.  34S.  But,  If  the 
order  appealed  from  were  In  the  record. 
It  would  he  of  no  avail  in  this  case.  It 
fully  appears  from  the  record  and  the  ar- 
guments in  thld  case  that  there  was  a  de- 
fect In  the  testimony:  that  plaintiff,  who 
appears  to  have  bad  a  good  cause  of  ac- 
tion, continuously  failed,  both  on  the  trial 
and  on  his  motion  for  a  new  trial,  to  make 
his  case.  On  the  trial  failing  for  defet-ts  ot 
testimony,  and  on  bis  motion  for  a  new 
trial  utterly  falling  to  make  any  legal 
showing  why  a  new  trial  should  be 
granted,  the  judgment  and  order  must  be 
affirmed,  and  It  has  been  so  ordered. 


(20  Or.  257) 

Fobs  v.  Newbury. 
(Supreme  Court  (tf  Oregon,    Jan.  6,  1891.) 

VENDOB    AWD  VbXDBB  —  STATUTB    of  PRAUUfl— 

Fraud  op  Vbndob— Damaob8~Set-Off. 
1.  A  contract  to  grant  or  convey  an  easement 
in  order  to  be  enliuiceable  moat  be  evidenced  by 
a  writing  executed  according  to  the  statute  of 
frauds. 

3.  Where  the  saleof  real  estate  is  Induced  by 
the  fraud  of  the  vendor,  although  sacb  fraudu* 
lent  representations  may  be  In  reference  to  a 
matter  witbia  the  statute  of  frauds,  the  veodw 
will  oe  liable  for  damages  to  his  vendee. 

3.  In'a  suit  to  enforce  the  payment  of  a  note 
and  mortgage  given  for  the  purchase  price  of 
land,  the  dcfcuaant  may  recoup  tbe  damages  re- 
sulting to  him  from  plaintiff's  fraud. 

4.  A  written  agreement  can  be  relieved 
against  on  account  of  fraud. 

(SyUalnu  by  the  Court.) 


This  Is  a  suit  to  foreclose  a  mortgage 
on  certain  real  estate  in  Oatsop  county, 
given  by  defendants  to  plaintiff.  The  an- 
swer admits  the  execution  ot  the  mort- 
gage, but,  asa  defense  thereto,  alleges  that 

iThis  case,  filed  January  term,  1877,  is  now 
pnblisbed  by  request,  with  others,  ]u  order  that 
the  Pacific  Reporter  may  cover  all  cases  in  the 
Arizona  Reports  from  volume  1,  p.  1. 
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It  was  gtven  to  secure  a  portion  of  the 
purchase  price  of  the  real  estate  described 
therein;  that  this  land  was  valuable  only 
on  account  of  the  prowlng  timber  thereon 
fur  lof2:Kinf;  and  manufacturing  purposes, 
and  situate  about  one-quarter  of  a  mile 
back  from  the  John  Day  river,  and  ttae 
only  ingress  and  egress  from  the  land,  and 
the  only  way  logs  and  timber  cut  there- 
from can  be  removed  to  market.  Is  over 
and  across  a  tract  of  land  lying  between 
it  and  the  John  Day  river  belonging  to 
one  E.  0.  Ronoil ;  that  at  the  time  defend- 
ant purchased  this  land  of  plaintiff,  for  the 
purpose  of  cheating  and  defrauding  hlra, 
the  plaintiff  falsely  and  fraudulently  rep- 
resented that  be  owned  in  his  own  right 
two  certain  logging  roads,  and  the  right 
of  way  thereon,  leading  from  the  land  pur- 
chased over  and  across  Roneil's  land  to 
the  river  over  which  logs  and  timber 
could  be  tradsported,  and  agreed  (or  and 
as  part  of  the  consideration  for  the  pur- 
chase of  the  land  described  in  the  mort- 
gage that  lie  would  grant  and  give  and 
secure  the  proper  conveyances  therefor  to 
defendant;  that  defendant,  relying  upon 
such  false  and  fraudulent  representations, 
and  believing  the  same  to  be  true,  pur- 
chased the  land  described  In  the  mortgage 
for  the  sum  of  $l,7U0.paylngin  cash  f 1,000, 
.and  executing  the  note  and  mortgage  for 
the  balance;  that  he  has  conveyed  the 
land  purchased,  but  has  neglected  and  re- 
fused to  secure  to  defendant  the  rights  of 
way  across  Roneil's  land,  or  either  of 
them,  or  any  right  of  way,  or  to  procure 
for  defendant  the  proper,  or  any,  convey- 
ance for-  tuid  right  of  way,  though  fre- 
quently demanded;  that  defendant,  rely- 
ing upon  said  representBtions,  entered  up- 
on the  land  purchased  of  plaintiff,  and  fit- 
ted up  and  maintained  a  logging  camp 
and  logging  outfit,  at  great  expense, 
and  cut  a  large  amount  of  timber  and 
logs  thereon,  and  was,  in  September, 
1887,  proceeding  on  snld  rights  of  way 
to  remove  said  logs  and  tlmberto  market, 
when  he  was  prohibited  from  so  doing  by 
Bonell,  this  being  the  first  time  he  was  in- 
formed that  plaintiff  was  not  the  owner  of 
said  rights  of  way,  and  he  was  compelled 
to  and  did  pay  Ronell  $200  for  the  privl- 
lege  of  moving  and  hauling  the  timber 
cut  over  and  across  the  rights  of  way; 
that,  prior  to  paying  said  sum  of  $200  to 
Konell.  he  notified  plaintiff,  and  demanded 
the  lights  of  way,  and  plaintiff  then  in- 
formed blm  that  he  was  not  the  owner 
thereof,  and  was  unable  to  execute  or  se- 
cure the  proper  conveyances  therefor,  but 
then  and  there  agreed  to  repay  hlra  the 
said  sum  of  $200,  but  has  failed  and  re- 
fused so  to  do;  that,  at  the  time  defend- 
ant purcliaeed  the  land,  he  relied  solely  up- 
on the  false  and  fraudulent  representa- 
tions of  plaintiff,  and  was  not  aware  of 
their  untruthfulness,  and  that  .he  In- 
formed plaintiff,  and  plaintiff  well  knew, 
that  his  object  In  purchnsing  said  land 
was  to  operate  and  maintain  a  logginf? 
camp  thei*eon ;  that,  wlthitut  said  rights 
of  way  or  logfi^ng  roods,  the  premises 
purchased  by  him  would  be  of  no  greater 
value  at  the  time  of  his  purchase  than 
$1,000,  and,  but  for  said  rights  of  way  or 
logging  roads,  he  would  not  have  given 


more  than  91,000  for  said  land.  The  an- 
swer alleges  a  tender  of  the  amount  due, 
less  the  sum  of  $200  paid  Runell  for  the 
right  to  cross  his  land.  A  trial  in  the 
court  below  resulted  in  a  decree  in  favor 
of  defendant,  from  which  this  appeal  Is 
taken. 

W.  W.  TAiij-er,  for  appellant.  C.  W.Fnh 
too,  for  respondent. 

Bean,  J.,  (after  stating  the  facts  aa 
shove.)  It  iscontended  on  behalf  of  plain- 
tiff that  the  answer  of  defendant  only  al- 
leges a  parol  agreement  to  convey  to  him 
the  logging  roads  across  Roneirs  land, 
made  cuntemporaneons  with  the  agree- 
ment for  the  sale  of  the  premises  described 
in  the  mortgage,  and  that  such  an  agree- 
ment Is  within  the  provisions  of  the  stat- 
ute of  frauds,  and  void ;  that  an  easement, 
being  an  Interest  in  land,  can  only  be  ac- 
quired by  a  grant,  and  ordinarily  by  deed, 
or  what  Is  deemed  to  beequlralent  thereto, 
Isnotdenled.  Washb.  Ea8em.23.  a  parol 
license  merely  Is  not  sufficient  to  create  an 
easement.  It  must  therefore  follow  that, 
since  it  is  considered  an  Interest  In  land,  a 
contract  to  convey  or  grant  an  easement 
in  order  to  be  enforceable  must  be  evi- 
denced by  a  writing.  A  parol  contract  to 
convey  an  interest  In  land  is  not  in  any 
sense  an  illegal  contract,  hot  the  statute 
simply  provides  that,  when  such  a  con- 
tract is  sought  to  t>e  enforced,  oral  evi- 
dence shall  not  be  received,  but  it  shall  be 
proven  by  a  writing  executed  according  to 
the  provisions  of  the  statute.  While  the 
answer  is  Inartificially  drawn,  and  cun< 
taius  much  matter  that  could  profitably 
have  been  omitted,  we  think  it  sufficiently 
alleges  fraud  In  the  Inception  of  the  note 
and  mortgage  mentioned  inthecomplaint. 
The  defendant  Is  not  seeking  to  enforce  a 
parol  contract  to  convey  the  logging 
roads,  nor  to  recover  damagesfor  the  vio- 
lation of  any  such  contract.  The  damages 
claimed  are  baeetl  upon  the  fraudulent  rep- 
resentations and  deceit  of  plaintiff,  in  rei>- 
resentlng,  for  the  purpose  of  cheating  and 
defrauding  defendant,  that.  If  he  would 
purchase  the  land  plaintiff  was  endeavor- 
ing to  sell  him, he  would  receive  a  right  to 
use  the  road  ovor  Roneil's  land  In  mar- 
keting his  logs;  that,  by  means  of  such 
representations,  defendant  was  Induced 
to  purchase  the  land  at  a  much  higher 
figure  than  he  otherwlaewouldhave  done. 
The  land  was  chiefly  valuable  for  timber, 
but  it  could  only  be  taken  to  market  by 
crossing  Konell's  land,  and  therefore  these 
logging  roads  became  a  material  factor  to 
be  considered  by  defendant  In  making  such 
purchase.  This  the  plaintiff  knew,  and,  to 
Indnce  him  to  make  the  purcbaiie,  made 
the  false  representations  and  promises  up- 
on which  defendant  relied,  and.  having 
dune  so,  he  cannot  escape  liability  for  his 
fraud  by  invoking  the  statute  of  frauds. 
It  is  not  the  kind  or  character  of  the  prop- 
erty of  which  tfaerepresentatlonsare  made 
which  gives  thepurchaser  a  right  of  action 
against  the  vendor  for  practicing  the  fraud 
upon  the  vendee  In  effecting  a  sale.  It  is 
ttae  fraud  and  deceit  of  the  vendor,  and 
not  the  subject-matter  of  bis  representa- 
tions, which  is  the  foundation  of  the  ac- 
tion. The  atatnte  of  frauds  was  enacted 
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to  prevent  frauds,  and  It  cannot  be  used 
a8  a  cover  for  fraud. 

If  the  sale  of  the  land  by  plalntlO  to  de- 
fendant waa  induced  by  fraud  and  deceit, 
and  the  statute  could  be  interposed  to 
prevent  ita  being  established  by  parol,  the 
effect  of  the  statute  would  be  to  enable 
the  plaintiff  to  carry  into  effect  his  fraud, 
instead  of  preventing  him  from  so  doing. 
The  statute  was  never  designed  for  such 
a  j>urpoiie.  It  is  said  to  be  well  settled 
that  when  a  contract  Is  consummated  by 
which  an  injury  ie  done,  whatever  fraud- 
ulent representations  may  have  been  em- 
ployed by  a  party  to  the  contract  as  a 
nieuns  ot  Inducing  It  to  be  made,  cannot  be 
excluded  by  Invoking  the  aid  of  the  statute. 
Cook  T.Churchman,(lDd.)  3N.£.Bep.75»; 
Day  V.  Lown,51  Iowa,S64,lN.  W.Kep.  786. 
The  s^ravamen  of  the  charge  in  the  answer 
is  that  defendant  has  been  deceived  by 
means  of  the  fraud  ot  plaintiff  tu  his  hurt. 
It  is  true,  if  plaintiff  had  only  made  a  parol 
agreement  to  secure  or  convey  these  log- 
ging ruads  to  defeudant,  and  bad  refused 
to  comply  with  It,  however  great  the 
mural  wrong  may  have  beea,  the  law 
cuuld  afford  him  no  rell^,  because  of  the 
statute  of  frauds;  but  where,  as  in  this 
case,  the  representations  are  made  con- 
cerning some  collateral  matter  nut  ordi- 
narily to  be  tn(;1uded  in  the  deed,  but  so 
materially  connected  with  the  subject-mat- 
ter of  the  contract  as  to  be  one  of  the  con- 
trolling Influences  operating  to  induce  the 
vendee  to  make  the  contract,  and  without 
whicli  he  would  not  have  made  it,  al- 
though such  representations  may  be  In 
reference  tu  a  matter  within  the  statute  ot 
frauds,  the  vendor  will  be  liable  for  dam- 
ages to  his  vendee. 

This  brings  us  to  the  evidence.  Plaintiff 
being  the  owner  uf  a  tract  of  land,  and  du 
interest  in  a  logging  outfit,  desiring  to 
sell  the  same  to  defendant.  In  company 
with  him,  went  to  examine  the  property. 
Dpfendant  carefully  examined  the  land,  as 
well  as  the  logging  outfit,  plaintiff  show- 
ing him  the  boundary  lines  of  the  land. 
In  making  this  examination,  defendant 
noticed  that  In  order  to  get  supplies  in 
for  his  logging  camps,  ana  haul  his  logs 
to  market,  U  he  made  the  purchase,  It 
would  be  necessary  to  use  the  roads 
across  Ro'nell's  land,  from  the  land  of 
plaintiff  to  the  John  Day  i-iver,  and  he 
spoke  to  plaintiff  about  the  matter,  say- 
ing that,  as  he  desired  to  use  the  land,  if 
he  bought  It  for  logging  purposes,  he 
could  not  make  the  purchase  until  be 
found  out  about  the  crossing,  and  would 
have  to  go  and  seeRonell.  The  plaintiff 
said  he  need  not  pay  any  attention  to  tlie 
crossing,  for  he  had  sold  the  land  to  Bo- 
nell  a  few  years  before,  and  had  reserved 
a  right  of  way  across  It  for  all  the  timber 
that  might  come  off  of  the  land  be  was 
offering  to  sell,  and  that  be  (defendant) 
need  not  go  to  see  Ronell,  as  it  was  all 
right,  and,  if  there  was  any  crossing  to 
pay,  he  would  pay  It.  The  plaintiff  knew 
that,  defeudant  was  purehasing  this  land 
for  the  timber  growing  thereon,  and  that 
he  intended  immediately  to  comraenre  log- 
ging, and  that  these  logging  roads  or 
ways  acr4>ss  Konell's  land  were  almost  in- 
dispensably necessary  to  the  use  of  the 


land  for  that  purpose.  There  was  no  oth-. 
er  practicable  way  by  which  the  logs  could 
be  transported  to  market.  Plaintiff  did 
not  own  these  logging  roads,  nor  had  he 
made  any  reservations  in  bis  deed  to  Ro- 
nell  for  the  land  sold  htm,  and  he  well 
knew  he  had  no  right  to  make  any  state< 
roent  or  representations  to  defendant 
about  the  matter.  There  can  be  no  other 
reasonable  inference  drawn  from  these 
representations  by  plaintiff,  except  an  in- 
tent on  his  part  to  overreach  the  defend- 
ant, and  induce  him  to  make  a  contract 
he  otherwise  would  not  have  made.  Such 
must  have  been  his  intention  when  he  per- 
suaded the  defendant  not  to  go  and  see 
Boncll  about  the  roads.  He  knew  that  If 
defendant  should  see  Bonell,  he  would  as- 
certain the  true  facts,  and  of  course  would 
not  purehase  his  land  at  the  price  he  was. 
asking,  and  to  prevent  this  Inquiry  the 
representations  were  made.  The  state- 
ment tlmt  he  bad  reserved  a  right  of  way 
across  this  land  when  he  sold  to  Ronell 
was  in  effect  saying  that  he  was  the  own- 
er of  It,  and  the  representation  that  the 
matter  was  all  right,  when  defendant  hesi- 
tated to  close  the  contract,  was  sufiicient 
to  induce  him  to  believe  that  whatever 
conveyances  were  necessary  would  be  se- 
cured or  made  by  plaintiff.  Defendant  re- 
lied  on  plaintiff's  representations,  and  did 
not  go  to  see  Ronell.  but  pureliased  the 
land  and  logging  outfit,  paying  $1,UU0  la 
cash,  and  giving  the  note  and  mortgage 
In  salt  for  the  balance.  After  defendant 
had  expended  considerable  money  In  cut- 
ting logs  and  getting  them  ready  for  mar- 
ket, he  was  notified  by  Ronell  that  he 
could  not  haul  them  across  his  land  with- 
out paying-  for  so  doing,  end  was  com- 
pelled to  pay*200  for  the  right.  These  are 
briefly  the  facts  in  this  case,  as  we  gather 
them  from  a  careful  examination  of  the 
evidence.  It  is  true  plaintiff  denies  in  his 
testimony  that  he  made  the  representa- 
tions as  claimed  by  defendant,  and,  as  we 
thinn. has  been  established  bya  preponder- 
ance of  the  evidence;  but  he  does  admit 
that  he  told  defendant  thBc  he  was  to 
have  tbe  right  of  way  to  take  his  timber 
across  Bonelt's  land,  and  that  he  sold  to 
defendant  with  the  same  understanding. 
Tbe  circumstances  Eiurroundlng  tbe  trans- 
action, the  object  and  purposes  for  which 
defendant  was  buying  tbeland,  are  strong- 
ly corroborative  of  defendant's  theory 
of  this  case;  and  this  Is  also  strengthened 
by  tne  fact  that  when  plaintiff  was  In- 
formed by  defendant  that  Ronell  would 
not  allow  him  to  cross  his  land,  without 
paying  for  the  right,  and  requested  to 
make  his  representations  good,  he  went 
toRonell  and  endeavored  to  persuade  him 
to  allow  the  defendant  to  cro»s  the  land, 
and,  when  Ronell  refused,  suld,  if  there  vvns 
anything  to  pay  for  the  right  of  crossinti, 
he  (plaintiff)  would  have  it  to  pay.  The 
fraud  consists  in  the  tact  that  plaintiff,  to 
Induce  defendant  to  purchase  his  land, 
represented  that  he  owned  these  logrglng 
roads,  and  that,  if  defendant  would  make 
the  purchase,  he  should  have  the  use  of 
them  in  getting  his  timber  to  market, 
when  be  knew  such  representations  were 
false,  and  made  them,  we  think,  evidently 
for  the  purpose  ol  cheating  defendant.  If 
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defendant  had  Bopposed  be  was  not  going 
to  Recure  the  right  to  use  these  logging 
roads  In  marketliis:  the  timber  cut  from 
this  land,  he  would  not  have  made  the 
purchatie ;  tind  this  plaintiff  evidently 
knew.  He  made  the  false  representations 
and  promises  in  order  to  consummate  the 
sale,  and  defendant  having  relied  upon 
them  and  iictPd  to  his  injury,  plaintiff 
should  account  to  him  for  any  damages 
he  may  have  snstained.  He  receUied  the 
benefit  of  bis  fraud  In  the  enhanced  price 
of  the  land,  and  it  would  be  iinjuHt  to  per- 
mit him  to  rstain  it,  under  the  tacts  In 
this  case.  This  being  a  suit  to  enforce  the 
pa.vment  of  the  note  and  mortgage  siven 
for  the  balance  due  on  the  land,  defendant 
may  recoup  the  damages  resulting  to  him 
from  plaintiff's  fraud.  Whitney  v.  Allaire, 
.4  Denlo,  554;  Chandler  v.  ChUds,  3  N.  W. 
Bep.  297.  The  court  below  seems  to  hare 
adopted,  as  the  measnre  of  damages,  the 
sum  which  defendant  was  obliged  to  pay 
Bonell  for  tbe  right  to  cross  his  land. 
There  Is  no  suggestion  but  what  this  pny- 
menl  was  made  in  good  faith,  and  Is  the 
reasonable  value  of  such  right.  We  thinb 
the  rule  adopted  by  the  court  below  was 
as  favorable  to  plaintiff  as  he  could  ask. 
Whitney  v.  Allaire,  1  N.  Y.  805. 

There  is  yet  one  qaestlon  remaining. 
From  tbe  evidence  it  appears  that  four  or 
fire  days  before  the  deed  from  plaintiff  to 
defendant  was  executed,  the  parties  en- 
tered into  a  written  contract  for  the  sale 
and  purchase  of  this  land,  in  which  no 
mention  is  made  ol  the  use  of  tbe  roads 
across  Bonell's  land,  and  It  Is  aivaed  that 
reducing  the  agreement  to  writing  pre- 
cludes recurrence  to  all  representations. 
It  is  true,  as  said  by  Sugden  on  Vendors, 
129,  reducing  an  agreement  to  writing  is.  in 
most  cases,  an  argument  against  fraud; 
but  it  is  only  an  argument,  and  veiy  far 
from  a  conclusive  one.  That  a  written 
agreement  can  be  relieved  against  on  ac-' 
rount  of  fraud  Is  a  doctrine  too  well  set- 
tled to  be  now  questioned.  Boyce  v. 
Grundy,  3  Pet.  210.  There  Is  no  attempt 
made  here  to  Vary  the  written  agrebraciit. 
The  relief  is  sought  upon  the  ground  that, 
by  the  false  representations  of  plaintiff,  de- 
fendant was  entrapped  into  making  acon- 
tract  he  otherwise  would  not  have  made. 
This  is  not  denying  that  the  agreement  or 
deed  in  tbe  record  was  entered  into,  but 
intdsttng  that  defendant  Is  entitled  to  re- 
coup the  damages  resulting  to  him  from 
the  misrepresentations  of  plaintiff.  De- 
cree of  court  below  affirmed. 


(20  Or.  zm 

Bbekman  t.  Hami.,in. 
(Suprvme  Court  of  Oregon.   Jan.  SI,  1891.) 

JODQMBNT— PRBSUMPTION  OP  PAYMENT— PLEADING. 

1.  A  judgment  upou  which  no  exeoutlOQ  has 
been  issued  for  30  years,  la  the  absence  of  ex- 
planatory facts  or  evidence,  is  presumed  to  be 
paid.  The  burden  of  proof  is  on  the  ludg:ment 
oroditor. 

2.  To  avoid  objection  by  demurrer,  the  plain- 
tiff  must  allege  iu  his  complaint  the  facts  and 
drcumstances  on  which  he  relies  to  rebut  sach 

presumption. 

Affirming  24  Pac.  Rep.  195. 
(Syllabua  by  the  Court.) 


On  motion  for  rehearing.  See 

Bep.  195. 


Pac. 


Lord,  J.  A  re-examination  has  satis- 
fied us  that  the  case  was  properly  disposed 
of  in  the  first  instance.  We  are  only  Jed 
to  express  ourselves  further  In  conse- 
quence of  a  misapprehension  that  it  was 
intended  In  the  opinion  to  limit  the  rebut- 
ting evidence  to  some  positive  act  of  un- 
equivocal recognition  un  the  part  of  tbe 
defendant  within  tbe  period  of  20  years. 
The  mie  of  common  law  that,  after  20 
years,  payment  of  abondorjudgraent  will 
be  presumed  In  the  absence  of  evidence  ex* 
plaining  the  delay,  although  there  Is  no 
statutory  bar.  Is  foanded  on  the  "ration- 
al ground  that  a  person  naturally  desires 
to  possess  and  enjoy  his  own,  and  thatan 
unexplained  neglect  to  enforce  an  alleged 
right  for  a  long  period  casts  suspicion 
upon  the  exlHtence  of  the  riKht  itself." 
Bean  v.  Tonnele,  94  N.  Y.  3S6.  The  effect 
of  the  presumption  of  payment,  arhilng 
from  lapse  of  time.  Is  to  change  the  burden 
of  proof  from  the  debtor  to  the  creditor. 
Within  20  years,  the  law  presumes  that 
the  debt  has  remained  unpaid,  and  the 
burden  Is  on  tbe  debtor  to  prove  pay- 
ment, but  after  20  years,  tbe  creditor  is 
bound  to  show  by  something  more  than 
his  bond  that  the  debt  has  not  been  paid; 
and  this  he  may  do,  because  the  presump- 
tion raises  only  a  prima  tacie  case  against 
him."  Reed  v.  Reed,  46  Pa.  St.  242.  Rut 
the  onus  ot  proof  upon  the  creditor  Is  not 
to  establish  a  new  contract  or  promise, 
as  when  a  debt  Is  barred  by  tbe  statute 
of  limitations,  hat  to  show  by  competent 
evidence  that  the  debt  or  judgment  has 
not  been  paid.  The  distinction  which  tbe 
law  rnlscs  between  the  presumption  of 
payment  after  the  lapse  of  20  years,  and 
the  bar  interposed  by  the  statute  of  limit- 
ations, is  In  Its  nature  essentially  different. 
"The  bar  Is  removed.'*8aldSTRUNG,  J.,*'by 
nothing  less  than  a  new  promise  to  pay, 
or  an  acknowledgment  consltitent  with 
such  promise.  Tlie  presumpthtn  Is  re- 
butted, or,  to  speak  more  accurately,  does 
not  arise,  where  there  isaffirmative  proof, 
beyond  that  furnished  by  the  specialty 
itself,  that  the  debt  has  not  been  paid,  or 
where  there  are  ctrcumstances  .that  suffi- 
ciently accountforthe  delay  of  thecredttor. 
The  statutory  bar  Is  not  removed  with- 
out a  new  promise,  or  Its  equivalent,  t>e- 
cause  salt  on  the  old  contract  Is  prohibit- 
ed, and  the  debtor  can  only  be  liable  there- 
for on  the  contract  expressly  made  by  the 
new  promise,  or  implied  from  an  acknowl- 
edgment of  continued  Indebtedness,  tbe 
old  debt  being  the  consideration  for  the 
new  engagement."  Beed  v.  Beed,  supra : 
Bentley's  Appeal,  99  Pa.  St.  504.  Prima 
facie  the  presumption  annnls  the  Judg- 
ment, but  it  can  bavenoapplicatlon.  "if  it 
can  be  made  to  appear  that  the  plaintiff 
has  used  diligenceto  enforce  the  judgment, 
or  that  tbe  defendant  has  paid  interest  or 
otherwise  acknowledged  uie  debt."  Bart 
V.  Casey,  10  Ga.  179.  Clabk,  J.,  said  that 
the  presumption  may  be  rebutted  by  cir- 
cumstances, by  evidence  tending  to  show 
non-payment  of  the  debt, orsufflclently  ac- 
counting for  the  delay  of  the  creditor,  or 
showing  a  continued  course  of  lefcal  pro- 
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ceedinjcs  conducted  bona  Sde  to  compel 
payment.  Van  Ix>on  r.  Smitb.  103  Fa.  St. 
242.  And  Ksnnbdy,  J.,  said:  "Belnff 
mevely  a  i^resamptlon  of  the  dtfendant's 
tiavlng  made  payment,  It  may  be  rebntted 
by  proor  of  intervening  clrcnmHtances, 
aucb  as  a  demand  of  payment,  payment 
ol  a  part  by  the  obligor,  his  admisBlon 
that  the  debt  is  atUl  due,  or  his  Inability  to 
pay  it  within  the  twenty  years. "  TUghman 
T.  Fisher,  9  Watts,  442.  And,  again,  in 
Gregory  v.  Com.,  121  Pa.  St.  622, 15  Atl. 
Rep.  452,  it  Is  said:  "It  is  not  reqaired 
that  the  same  precision  and  particularity 
of  proof  shall,  in  all  respects,  be  observed, 
as  has  been  required  to  remove  the  bar 
of  the  statute  of  limitations,  but,  as  the 
presamptlon  of  payment  eiter  twenty 

Seara  Is  a  strong  one,  the  evidence  to  re- 
nt It  must  be  satlsfuctory  and  convinc- 
ing; especially  is  this  so  when  the  suit  is 
not  brought  until  after  the  defendant's 
death."  In  Walker  v.  Robinson,  186  Mass. 
282,  toe  conrt  say :  "We  are  of  the  opinion 
tbat  any  legal  evidence  having  a  tenden- 
cy to  show  tbat  the  Judgment  has  been 
paid  or  satisfied  Is  competent,  and  that,  1( 
the  evidence  tarnished  la  each  as  to  pro- 
duce conviction  that  the  Judgment  has 
not  in  tact  bees  paid  or  satisfied,  It  IssufB- 
clent  to  rebut  the  presumption. "  Knapp 
T.  Knapp,  134  Mass.  856 ;  Brewer  v, 
Thomes,  28  Me.  81;  Denny  v.  Eddy,  22 
Pick.  538.  All  the  cases  hold  that  the  pre- 
samptlon is  rebottable.and  that  the  plain- 
tiff may  do  this  by  showing  what  dili- 
gence he  has  used  to  enforce  his  Judgment, 
or  admissions  of  the  defendant,  or  other 
circumstances,  such  as  Insolvency,  or  that 
the  debtor  was  beyond  the  sea,  or  other 
evidence  which  satisfactorily  accounts  for 
his  .  delay.  Or,  as  Mr.  Greenleaf  says: 
"But  in  all  these  cases  the preaumptlon 
ol  payment  may  be  repelled  by  any  evi- 
dence ot  the  situation  of  the  parties,  or 
other  circumstances  tending  to  satisfy  the 
Jury  that  the  debt  Is  still  due.**  1  Greenl. 
Ev.  §  89;  Freem.' Judgm.  §464  ;  2  Whart. 
Ev.  §  1864;  18  Amer.  A  Eng.  Euc.  Law, 
878.  Bnt  a  presamptlon  of  paymmt  from 
lapse  ot  Hme  may  be  raised  by  demurrer 
when  shown  by  the  facts  stated  In  the 
complaint,  as  was  done.  Olden  r.  Hnb- 
bard,  34  N.  J.  Eq.  85.  And,  to  repel  such 
presnmptlon,  any  existing  clrcumstaucea 
which  would  have  that  elfect  should  be 
alleged.  In  Solomon's  Heirs  v.  Solo- 
mon's Adm'r,  81  Ala.  507, 1  South. Rep.82, 
it  was  held  that  the  presnmptlon  of  pay- 
ment, arising  from  the  lapse  ot  time,  may 
be  taken  hy  demurrer,  when  shown  by 
the  facts  stated,  but  that  It  Is  a  matter  of 
defense,  and  must  be  claimed,  the  court 
saying:  "While  the  defense  of  staleuess 
may  be  made  by  demurrer  when  the  facts 
oat  at  which  it  springs  appear  on  the  face 
of  the  bill.  (Story,  Eq.  Pi.  §§484,  508.  761,) 
still  It  Is  dtfenslve,  and  must  be  claimed. " 
Maury  ^  Mason,  8  Port.  (Ala.)  211 ;  Solo- 
mon T.  i^olomon,  8.^  Ala.  395,8  South.  Rep. 
679.  Taking  the  objection  by  demurrer  is 
In  analogy  to  the  rule  applied  to  the  stat- 
ute of  limitations,  as  Indicated  in  Olden  v. 
Bubbard,  supra ;  so  that,  to  avoid  the 

E resumption  and  render  the  complaint 
iralnerable  to  a  demurrer,  the  plaintiff  Is 
reqaired  to  allege  In  his  complaint  the 
V.25P.I1O.10— 43 


facts  an<l  circumstances  un  which  he  relies 
to  rebut  such  presumption.  We  see  no 
reason  to  change  the  original  direction 
made  in  this  case. 


  a  WMh.  Bt.  476) 

Tbrbt  et  at.  v.  Olothibr  et  al. 
{Suprem«  Court  of  Waghin^/ton.  Dec  19,  1890.) 
Sua  or  Dboedbxt'b  Land— Sbttino  Asms— 

PABTIBS. 

Where  land  belonging  to  the  estate  of  a 
deoedent  has  been  sold  aoder  an  order  of  courts 
persons  who  are  Trllliag  and  desire  to  make  aa 
advance  bid  on  saoh  land  have  no  suoh  interest 
ta  the  estate  as  mil  entitle  them  to  have  the  sale 
set  aside  on  the  ground  of  frand. 

Appeal  from  superior  court,  Sk€M<it  coun- 
ty;  J.  R.  Winn,  Judge. 

This  suit  was  brogbt  by  the  widow  and 
heirs  of  Jesse  B.  Ball,  Joined  by  John  F. 
Terry  and  J.  B.  Alexander,  to  set  aside  a 
sale  of  the  decedent's  land  as  having  been 
fraudulently  procured  and  confirmed. 
Thereafter  the  wido*  procured  the  suit  to 
be  dismissed  as  to  herself  and  the  heirs, 
whose  guardian  she  was,  and  Terry  and 
Alexander  filed  an  amended  complaint, 
alleging  that  they  were  willing  to  pay  an 
advance  ot  10  per  cent,  on  the  price  for 
which  the  land  was  sold*  and  tbat  the 
defendants,  the  administrators  of  Ball 
and  the  probate  Judge,  had  conspired  to 
defraud  the  Infant  heirs  of  said  Ball,  and 
they  prayed  that  the  sale  be  set  aside,  and 
that  they  be  given  an  opportunity  to  bid 
on  the  land.  The  court  sustained  a  de- 
murrer to  their  complaint,  and  they  ap- 
peal. 

Sinclair,  Wavgb  &  Payne  and  Strad- 
wick,  Peters  A  CoUinattoT  appellants.  Ro- 
nald A  Pilea,  for  appellees. 

DuNBAK,  J.  It  appears  from  the  com- 
plaint  in  this  case  that  the  plaintiffs  were 
not  parties  interested  In  the  estate.  No 
one  else  has  a  right  to  object  to  a  confirm- 
ation of  sale.  This  being  true,  the  com- 
plaint did  not  state  facts  sufiQcient  to  con- 
stitute a  cause  of  action,  and  the  demurrer 
was  properly  sustained.  Other  questions 
were  raised  in  the  ca^,  but,  as  the  Judg- 
ment of  this  court  snstatning  the  demur- 
rer on  this  point  disposes  of  the  case.  It  la 
notnecessary  toenterlnto  their  discussion. 
The  Judgment  of  the  court  below  Is  af- 
firmed, with  costs. 

Anders,  C.  J.,  au^  Uott,  Stiles,  and 
Scott,  JJ.,  concur. 


  W7  cai.  n4> 

LiLTHAM  T,  GlT7  OP  IiOS  ANGBLKS  6t  al. 

(No.  13,612.) 
{Supreme  Court  of  California.  Jan.  38,  1891.) 

DBDIOATIOM— EVIDBKOB— BXOHANOB  OF  LAKM. 

1.  Land  within  the  limits  of  the  puebloof  Los 
Angeles,  was  granted  by  the  ayuntamiento  to  a 
private  person,  who  was  put  in  possession  by  the 
alcalde.  Before  the  grant,  the  land  was  vacant, 
and  waa  tised  by  adjoining  lot-owners  in  passing 
to  and  fro,  and  sometimes  for  public  celebrations 
and  amusements.  Held,  that  this  was  not  sutB- 
cieat  evidence  of  a  dedication  to  the  public  to 
overcome  the  presumption  that  the  aat^tnitlea 
acted  within  their  powers,  and  conveyed  a  good 
title  bythe jrrant. 

2.  Tniat  a  snbseqaent  owner  petitioned  the 
city  council  for  an  i*es!haiige  or  fndemntfloation 
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for  certain  lands  bolonging  to  her,  and  now  occu- 
pied by  tbe  public,"  (being the  lot  in  question,) 
and  that  the  council  passed  a  resolution  directing 
a  concession  of  other  land  to  be  made  to  her,  in 
pursuance  of  which  a  deed  was  drawn  up  and 
signed  by  the  mayor,  is  not  sufficient  evidence 
that  the  exchange  was  actually  consummated, 
when  there  was  no  proof  that  the  deed  was  deliv- 
ered, and  it  appeared  that  the  city  sabsequently 
granted  the  lot  to  another. 

Department  1.  Appeal  from  superior 
coart,  Lo8  Angeles  coanty;  A.  W.  Hut- 
TON,  Judge. 

Remlon  &  Duty  and  C.  McFarland,  for 
appellant.  Chapman  &  Hendrick  and 
Jolmstou  &  Borden,  for  respondent. 

Ue  Haven,  J.  This  is  an  action  by  the 
plaintiff,  Latham,  against  the  defendants 
the  city  of  Los  Angeles  and  one  L..  M.  Cige- 
low,  to  qniet  title  to  certain  tracts  of 
land  in  the  city  of  Los  Angeles, butby  stip- 
ulation between  the  plaintiff  and  the  said 
ctty,  filed  In  the  court  below,  the  only  por- 
tion ol  the  property  described  In  the  com- 
plaiut,  now  In  litigation,  ie  the  lot  known 
as  the  " Engine-House  Lot."  There  was 
also  a  stipulation  entered  into  between  tlie 
plaintiff  and  the  defendant  Bigeiow  by 
which  it  was  agreed,  in  addition  to  other 
matters,  that  the  plaintiff  and  said  Blge- 
low  were  "equally  Interested  and  held  In 
equal  and  undivided  parts  the  lot  known 
asthe' Englne-HouseLot.' "  Thejudgment 
of  tlie  court  below  was  to  the  effect  that 
the  plaintiff  and  said  defendant  Bigelovr 
are  the  owners,  in  equal  shares,  of  said 
engine-house  lot,  and  that  the  city  of  Los 
Angeles  has  no  right  in  or  title  to  the 
same.  The  defendant  city  moved  for  a 
new  trial,  which  was  denied,  and  from  the 
Judgment  and  the  order  denying  its  mo- 
tion lor  a  new  trial,  appeals.  Tlie  appeal 
is  from  the  whole  Judgmeat,  and  the  de- 
fendant Bigelow  has  not  been  served 
with  notice  of  appeal.  The  findings  sup- 
port the  Judgment.  The  plaintiff  deraigns 
title  through  a  grant,  or  order,  made  by 
the  ciyuntamieDto  of  the  pueblo  of  Los 
AngclcH  to  one  Leandry,  and  the  possesBlon 
given  him  by  the  alcalde,  in  pursuance  of 
Buch  order. 

That  the  pueblo  had  authority  to  make 
the  grant  of  the  land  in  question  to  said 
Leandry,  it  it  was  a  house  lot.  is  not 
questioned;  but  it  Is  claimed— as  we  un- 
derstand the  contention  of  appellant. — 
that  the  grant  is  void  for  uncertainty, 
and  for  the  further  reason  that  prior  to 
the  alleged  grant,  which  was  in  1836,  the 
land  in  question  had  become  a  public 
plaza  or  street,  and  for  that  reason  could 
not  be  granted  tor  private  pnrposes.  We 
think,  however,  that  the  petition  and  the 
orders  made  by  the  authorities  of  the 
pueblo  thereon,  and  the  report  of  the  al- 
calde describing  the  land,  of  which  he  hnd 
given  Leandry  posseseion  by  order  of  the 
aynntainiento,  when  read  together,  as 
tliey  mnet  be,  are  sufficiently  definite,  and 
that  the  calls  therein  embrace  the  land  In 
controversy  was  shown  upon  the  trial  by 
uncontradicted  extrinsic  evidence.  Nor  fs 
the  evidence  sufficient  to  show  that  at  the 
date  of  this  grant  the  lot  In  controversy 
was  a  public  plaza,  and  tlierefore  beyond 
the  authority  of  the  pueblo  to  grant.  It 
does  appear  that  it  was  vacant,  and  that 


it  was  used  by  owners  of  adjacent  lots  in 
going  to  and  from  such  lots,  but  it  is  not 
shown  that  such  lots  were  granted,  with 
reference  to  this  lot,  as  a  plaza,  or  that  it 
ever  had  been  in  any  manner  set  apart  or 
recognized  by  the  authorities  as  a  plaza. 
It  is  also  shown  that  upon  certain  days 
the  public  would  use  it  as  a  place  for  cele- 
brating, and  for  other  public  amnsementR. 
But  all  of  this  only  shows  that,  bring  va- 
cant and  unoccupied.  It  was  used  us  any 
other  vacant  land  might  have  been,  and 
it  is  not  sufficient  to  overthrow  the  pre- 
sumption that  the  authorities  ol  the 
pueblo  of  Los  Angeles  acted  wltbin  the 
limits  of  official  authority  In  making  to 
Leandry  the  grant  or  -cunceeslon  In  qnes- 
tion.  That  such  presumption  attaches 
to  the  grant  weare  considering  is  theeHrtt 
of  the  decisions  of  this  court  in  Cobas  v. 
Balsin,  3  Cal.  453;  Payne  T.  Treadwdl,  IS 
Cal.  220. 

We  cannot  say  that  the  evidence  In  this 
case  Is  sacta  that  the  trial  court  mast  nec- 
essarily hare  found  that  since  said  grajit 
Leandry,  or  any  of  those  who  have  suc- 
ceeded to  his  title,  dedicated  the  lot  in 
question  to  the  public  as  a  plaza,  and  such 
being  the  state  of  the  proof  we  do  not  leel 
authorized  to  sot  aside  its  flndiog  upon 
this  point.  When  It  Is  sought  to  sbow 
thntan  owner  has,  without  a  conveyance, 
divested  himself  of  title  to  land  in  favor  of 
the  public,  by  way  of  gift  or  abandon- 
ment, the  proof  ought  to  be  such  as  to 
clearly  show  that  such  was  the  owner's 
intent.  In  Grube  v.  Nichols,  36  1)1.  92,  it  is 
said :  "The  intention  to  dedicate  is  a  vital 
controlling  element  In  such  a  grant.  A 
dedication  is  not  an  act  of  omission  to  As* 
sert  a  right,  but  It  is  the  affirmative  act  of 
the  mind  of  the  donor.  It  arises  upon  the 
action  and  not  upon  the  passive  coudltlnn 
of  the  mind  of  the  owner.  The  mere  non- 
assertion  of  a  right  does  not  establish  a 
dedication,  unless  the  circumstances  estab- 
lish the  purposeor  intention  to  donate  the 
use  to  the  public. "  There  Is  no  evidence  in 
the  record  of  any  express  declaration  or 
admission  by  Leandry,  or  any  successor  in 
interest,  showing  that  such  dedication 
was  made. 

The  petition  of  Mrs.  O'Campo  praying 
for  "an  exchange  or  indemnification  for 
certain  lands  belonging  to  her  and  now 
occupied  by  the  public,  being  tbe  lot  at  tiie 
entrance  of  Negro  alley.  Into  the  public 
square,"  supposing  it  to  refer  to  tbe  lajid 
in  controversy,  is  not  an  admission  that 
the  same  had  been  dedicated  to  the  public. 
It  Is  rather  an  assertion  of  her  right  to  it, 
and  willingness  to  either  accept  pay  for  It 
or  an  exchange  of  other  lands;  and  tbe 
action  of  the  city  council  directing  a  con- 
cession to  be  made  to  her  of  other  land, 
in  accordance  with  her  petition.  Is  not 
consistent  with  the  claitu  now  made  that 
the  lot  in  controversy  was  then  the  prop- 
erty of  the  city.  It  would  appear  from 
the  evidence  that  in  CKCordanco  with  this 
resolution  of  the  city  council,  a  deed  was 
drawn  up  and  signed  by  the  mayor,  con- 
ve.vlng  to  Mrs.  O'Campo  a  certain  lot  In 
the  city  of  Los  Angeles.  But  whether  this 
was  actually  delivered  to  her  does  not  so 
clearly  appear.  It  was,  however,  delivered 
to  one  01  vera,  supposed  by  tbe  mayor  to 
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be  ber  agent.  Bat  the  deed  ttseU  was  not 
produced,  nor  any  wltnesB  who  had  ever 
seen  it  in  the  poBseasiun  ot  Mrs.  O'Campo, 
and  it  was  admitted  that  Bubsequent  there- 
to the  city  had  conveyed  the  eame  lot  to 
another.  We  cannot  Ray  from  this  evi- 
dence that  the  exchange  contrmplated  by 
the  petition  of  Mrs  O'Campo  and  the  city 
council  was  ever  cnnaummated.  And  in 
this  connection  it  may  be  added  that  the 
testimony  shows  that  the  first  public  act 
by  which  the  city  attempted  to  assert 
dominion  over  the  lot  In  controversy  was 
by  building  the  eagine-house,  which  was 
lo  1884.  The  conclusion  which  we  have 
thus  reached  upon  the  merits  makes 
it  unnecessary  to  determine  whether  the 
failure  to  make  the  defendant  Blgelow  a 
party  to  this  appeal  entitles  the  respond- 
ent  to  a  Judgment  dismissing  tbe  appeal, 
and  upon  this  pointweexpressno  opinion. 
Judgment  and  order  affirmed. 

Weconcur:  Harrison,J.;  PateB80N,J. 
(87  Cai.  m)   

WiLHOIT  et  al.  V.  CUNNINOHAM  ot  al.  (No. 
13,495.) 

iSuftreme  Court  of  California.   Jan.  6,  1891.) 
iNJDNcnoN — Pleading — Complaint —  Dehcrrer. 

1.  The  complaint  alleged  that  defendant  A. 
levied  attachments  on  B.  's  land  *,  that  B.  was  ad- 
]adged  an  insolvent,  and  A.  proved  her  claims 
against  him;  that  thereafter,  t>y  consent,  tbe  in- 
solvency proceedings  were  dismissed,  and  B.  ex- 
ecuted to  plaintlfls  an  asslgDment  for  the  benefit* 
of  hlsovedlters  of  all  his  property,  inclading  said 
land;  ihat  plaintiffs  accepted  the  trust;  that  said 
levies  were  dissolved;  that  A.  obtained  Judg- 
ments in  said  attachment  snits,  and  executions 
were  issued,  and  the  sheriff  had  levied  on  the 
land,  and,  unless  restrained  by  Injunctios,  would 
sell  it,  and  prevent  plaintiffs  executing  their 
trust  Hvld,  thut  the  complaint  was  not  demur- 
rable as  not  stating  a  cause  of  action,  as,  even  if 
the  debtor  had  an  attachable  interest  by  reason 
of  his  right  to  any  residue,  the  complaint  alleged 
a  threatened  sale  not  of  snch  interest,  but  of  the 
land:  and,  under  Civil  Code  Cal.  {  84S7,  where 
■n  assignment  for  benefit  of  creditors  is  made, 
Uie  creditors  must  avail  themselves  of  the  assets 
without  preference,  or  not  at  all. 

3.  Ambiguity  and  uncertainty  being  made 
separate  grounds  of  demurrer  by  Code  Civil  Froo. 
C^.  S  43u,  subd.  7,  a  demurreron  the  ground  that 
Uie  complaint  is  ambiguous  "and"  uncertain  can- 
not  be  sustained,  wbore  the  comptalnt  ia  defect- 
ive in  only  one  of  said  respects. 

3.  Though  the  assignment  to  plaintiffs  would 
be  void  if  the  affidavit  required  by  Civil  Code 
Cal.  S  3463,  was  not  attached  to  and  filed  with  the 
Inventory,  and  plaintiffs  would  be  withont  legal 
capacity  to  sue,  still  the  complaint  is  not  ae- 
tnurrable  by  reason  of  its  failure  to  alloffe  such 
attachment  and  filing,  as,  under  Code  Civil 
Froc.  Cal.  %  483,  the  omission  of  the  complaint  to 
show  plaintiffs'  Iwal  capacity  to  sue  must  be 
taken  advantage  of  by  answer. 

Comm'isaHoneni*  declBiun.  In  bank.  Ap- 
peal from  superior  court,  San  Joaquin 
county. 

J.  C.  Campbell,  for  appellants.  Carter 
Smith,  tor  respondents. 

Gibson,  C.  This  Is  an  appeal  by  the 
plaintiffs  from  a  Anal  Judgment  entered 
against  them  upon  defendants'  demnrrer 
to  their  complaint,  praying  that  defend- 
ants  he  enjoined  from  selling  the  realty  in 
controversy  under  certain  writs  of  execu- 
tion. It  appears  by  the  complaint  that 
Ella  AverlU,  on  the  6th  day  of  October, 


1885.  commenced  two  separate  actions,  in 
the  superior  (tourt  of  San  Joaquin  county, 
against  M.  E.  Bryant  to  recover  of  him 
the  amounts  due  upon  two  promissory 
notes,  and,  on  the  same  day,  caused  a 
writ  ot  attacbment  to  issue  in  each  action, 
and  be  levied  upon  certain  real  estate  then 
belonging  to  Bryant;  that  thereafter,  on 
tbeSlst  day  of  the  same  month,  Bryant 
was  by  and  in  the  same  court  adjudged  an 
insolvent  debtor,  against  whom  tbe  said 
creditor  Averlll,  on  the  27th  day  of  the 
same  month,  proved  herseveral  claims,  in- 
cluding the  two  promissory  notes  above 
mentioned ;  that  on  or  about  the  30th  day 
of  January,  1S86,  by  tbe  consent  of  defend- 
ant AverlU,  as  such  creditor,  and  all  the 
other  creditors,  the  insolvency  proceedings 
were  by  an  order  of  the  court  duly  dis- 
missed; that,  on  the  16th  day  ot  February, 

1886,  Bryant,  being  still  insolvent,  at  the 
request  of  defendant  Averill  and  his  other 
creditors,  executed  and  delirered  to  plain- 
tiffs a  deed  of  assignment  of  all  his  prop- 
erty not  exempt  from  execution,  for  the 
benefltof  his  creditors,  pursuant  to  division 
4,  pt.  2,  tit.  3,  of  the  Civil  Code,  whlchdeed 
embraced  the  real  estate  levied  upon  by  tbe 
writeof  a  ttachment  above  mentioned ;  that 
the  plaintiffs,  as  such  assignees,  accepted 
the  trust,  and  in  due  time  qualified,  as  re- 
quired by  law,  and  entered  upou,  and  still 
continue  In,  the  discharge  of  the  duties  of 
the  said  trust ;  that  the  said  deed  and  a 
proper  Inventory  were  duly  filed  for  rec- 
ord; that  defendant  Averill  assented  to 
the  execution  and  delivery  of  the  deed  of 
assignment  to  the  plaintiff^,  and  also  to 
the  acceptance  by  plaintiffs  of  the  trust 
thus  created ;  that,  since  the  said  trust 
was  created,  the  plaintiffs  have  been  the 
owners,  and  in  the  possession  of  the  real 
estate  in  controversy, in  trust  forthe bene- 
fit of  all  of  the  creditors  of  Bryant,  Includ- 
ing the  defendunt  AverlU;  that,  prior  to 
the  execution  of  said  deed,  the  levies  under 
the  write  of  attachment  above  mentioned 
were  dissolved;  that  on  the  2lBt  day  of 
September,  1887,  in  the  superior 'court 
aforesaid,  the  defendant  AverlU  obtained 
a  Judgment  In  her  favorin  each  of  thesulte 
upou  the  promissory  notes,  and  caused  a 
writ  of  execution,  regular  In  form,  to  issue 
in  each  case,  and  to  be  placed  In  the  bands 
of  her  co-defendant  Cunningham ,  as  sheriff 
of  San  Joaquin  connxy,  for  service;  that 
the  said  sheriff  has,  by  virtue  of  said  writs 
of  execution,  levied  upon  and  threatennto, 
and,  unless  restrained  by  injunction,  will, 
sell  the  real  estate  In  question,  and  thereby 
cast  a  cloud  upon  tbe  plaintiffs'  title  there- 
to, which  will  prevent  them  from  executing 
tfaelr  trust  expeditiously,  and  with  ad- 
vantage to  the  creditors  oi  Bryant;  that 
the  said  execution  levies  were  made  for  the 
expreHs  purpose  of  hindering  the  plalntirTs 
from  executing  their  trust.  The  grounds 
of  the  demurrer  are — First,  insufflciency  of 
the  facts  stated  to  constitute  acauseof  ac- 
tion; secoof/,  ambiguity  and  ancertainty 
of  the  factsin  certain  specified  particulars; 
third,  Incapacity  of  the  plaintiffs  tosue,  be- 
cause it  does  not  appear  that  the  inven- 
tory was  verified,  as  required  by  section 
34fi2  of  the  CivU  Code. 

1.  In  support  of  the  first  ground  of  de- 
murrer, the  respondents  contend  that  the 
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assignor  still  retains  an  equitable  Interest 
In  the  land  fn  controveray,  which  was  In- 
cluded lo  the  deed  of  assignment,  and  that 
It  ts  subject  to  sale  upon  execution.  Bat 
this  argument  does  not  apply  to  the  facta. 
The  allegation  is,  that  the  defendant  Cnn- 
Dlnghani,  as  sheriff,  has  levied  upon  and 
threatens  to  b?II^  not  only  the  assignor's 
eqnltuble  Interest  In  the  residuum  of  the 
property  assigned,  but  the  whole  of  tbe 
property  Itself,  thereby  Including  the  as- 
signees* legal  title  thereto,  as  well  as  the 
equitable  interestof  the  assignor  la  tbe  re- 
8lduun),lf  thereshould  beany.  Thedeedof 
assignmpnt  iscontrulled  by  the  provisions 
of  the  Civil  Code  relative  to  trusts.  Civil 
Code,  §  S449.  Those  provisions,  so  far  as 
applicable  here,  are  as  follows:  "Sec.  863. 
Except  as  hereinafter  otherwise  provided, 
every  express  trust  in  real  property,  valid 
8B  such  In  its  creation,  vests  tbe  whole  es- 
tate Id  tbe  trostees,  subject  only  to  the 
execution  of  the  trust.  The  beneficiaries 
take  no  estate  or  interest  In  the  property, 
but  may  enforce  the  performance  of  the 
trust.  Sec.  864.  Notwithstanding  any- 
thing contained  In' tbe  last  section,  the  au- 
thor of  a  trust  may,  In  Its  creation,  pre- 
scribe to  whom  the  real  property  to  wblcfa 
the  trust  relates  sball  belong.  In  the  event 
of  the  failure  or  termination  of  the  trust, 
and  may  transfer  or  devise  such  property, 
subject  to  the  execution  of  the  trust." 
Tbe  trust  created  by  the  deed  of  assign- 
ment here  relates  to  real  property,  and 
was  expressly  created  for  the  beneflt  of 
the  creditors  of  tbe  as^gnor.  There  was 
no  reservation  In  It  of  any  estate  or  Inter- 
est to  the  assignor,  except  that  authorised 
by  section  bR4,  supra,  wherein  the  assignor 
provides  that  the  residuum  left  after  his 
creditors  are  satisfied  shall  be  returned  to 
him.  his  executors.  admlDistratora,  or  as- 
signs. No  other  estate  or  interest  could 
be  reserved  In  a  trust  of  this  character. 
Subdivision  4,  $  8457,  of  the  Civil  Code. 
Tbe  effect  of  the  deed,  then,  was  to  direst 
the  assignor  of  his  entire  interest  and  es- 
tate In  the  property  assigned,  subject  to 
tbe  right  to  a  reconveyance  o(  any  residue 
remaining  undisposed  of  after  the  credit- 
ors are  satisfied,  or  payment  of  tbe  over- 
plus of  tbe  proceeds  of  the  sales  of  the 
property.  Tbls  is  in  accordance  with  the 
weight  of  authority  In  other  Jurisdictions, 
as  shown  in  Burrlil  on  Assignments,  (5tb 
Ed.)  §  298.  Underouriaw  as  declared  in  the 
Civil  Code,  an  insolvent  may.  In  good 
faith,  make  an  assignment  for  the  benefit 
of  his  ci-eUitors,  with  or  without  the  con- 
sent of  tbe  latter,  and.  when  such  an  as- 
signment is  made,  the  creditors  must 
^ther  avail  thems^ves  of  the  assets  with- 
out preference,  (section  8457.)  or  not  at 
all.  The  object  of  the  law  Is  to  enable  a 
detrtor,  through  bis  assignee,  to  dispose  of 
his  property  for  the  benefit  of  his  cred- 
itors. This  object  would  be  defeated,  It 
one  of  the  creditors  could  Ignore  the  as- 
signment, and  sell  the  property  to  satisfy 
bis  particular  claim.  Such  a  sale  wonld. 
If  it  could  be  made,  deprive  the  assignees 
of  the  property,  or,  if  it  would  not,  still 
tbe  sale  would  cloud  the  title  of  tiie  as- 
signees, because.  In  any  action  they  miglit 
bavje  to  prosecute  for  the  removal  of  the 
cloud  so  cast,  the  avidenco  of  the  por- 


ehaser*8  title  would  show  that  such  latter 
title  was  derived  from  the  assignor,  to 
overcome  which, tbe  assignees  would  have 
to  prove  that  the  Judgments  were  ob- 
tained In  actions  commenced  before  the 
deed  of  assignment  waa  made  upon  debts 
covered  and  provided  tor  by  the  deed  ol 
assignment.  Plxl^  v.  Hugglns,  15Cal.  127 ; 
Porter  v.  Pico,  5f>  Cal.  165;  Roth  v.  lusley, 
(Cal.)  24  Poc.  Rep.  S58.  Such  a  dood,  it  la 
evident,  would  prevent  them  from  dispos- 
ing of  tba  prupwty  totbeadvantageuf  tbe 
creditors  tntha  performance  of  their  tniat. 
The  responilents  further  contend  that  the 
threatened  sales,  If  made,  would  not  cast 
a  cloud  upon  the  asslgrneea*  title  to  the 
property,  inasmuch  as  the  Judgments,  up- 
on which  the  executions  were  issued,  were 
obtained  subsequent  to  the  assignment, 
and  therefore  all  that  could  pass  under  tbe 
sales  would  be  tbe  equitable  interest  (rf 
tbe  assignor  In  the  residaum  of  the  prop- 
erty assigned.  But  the  facta  here  show 
that  the  actions.  In  which  she  obtained 
her  several  Judgments,  were  begun  upon 
snbslatlng  credits  before  the  assignment 
was  made,  and  that,  as  such  a  creditor, 
Bbe  assented  to  tbe  assignment.  There- 
fore she  Is  one  of  tbe  creditors  for  whose 
benefit  tbe  assignment  was  made,  and  as 
sucb  mnst  take  her  proportionate  share 
wltb  the  other  creditors.  Besides,  as  al- 
ready shown,  the  execution  levies  were 
not  restricted  to  the  equitable  Interest  of 
tbe  assignor  In  the  residuum^  but  were 
made  upon  the  whole  property.  It  Is  fur- 
ther claimed  by  the  respondents  that  aa 
the  complaint  shows  that  defendant  Avei^ 
ill  acquired  a  lien  by  attachment  in  each 
of  tbe  actions  In  which  she  obtained  her 
Judgments,  above  mentioned,  before  the 
assignment  was  madn,  and  as  It  does  not 
appear  that  those  attachments  were  dis- 
solved, the  liens  so  acqaired  became 
merged  in  the  Judgments,  and.  In  cons^ 
quence.  she  Is  entitled  to  sell  the  realty  In 
question  to  satisfy  sucb  Judgments.  Bat 
it  is  distinctly  alleged  that  those  attach- 
ments were  dissolved,  but  the  date  Is  not 
stated.  If,  however,  the  absence  of  tbe 
date  renders  It  Insufficient.  It  appears  from 
the  allegations  respectlnic  tbe  insolvency 
proceedings  which  preceded  the  aaslgn- 
ment,and  which  are  pleaded  as  matters  of 
inducement,  that  the  attachments  were 
levied  within  one  month  prior  to  Bryant*8 
filing  hif!  petition  in  insolvency.  Since  this 
-is  so,  tbe  attachments  became  dissolved 
by  operation  of  law,  (insolventact  of  1880, 
$  17,)  and  that  which  la  implied  by  law 
need  not  be  pleaded,  t  Kraner  v.  Halsey.SS 
Cal.  309.  22  Pac.  Rep.  1187.) 

2.  The  second  ground  of  demurrer  Is  in 
theconjunctive;  that  Is,  that  theco'mplaint 
is  anihieuous  and  uncertain.  Tliese  are 
made  separate  grounds  of  demurrer  by 
subdivision  7  of  section  430  of  the  Code  of 
Civil  Procedure.  And,  In  tbe  case  of 
Kraner  r.  Halsey,  supra.  It  wOs  held  that, 
where  snch  separate  grounds  of  demurrer 
are  conjoined,  the  complaint  must  be  de* 
fectlve  on  each,  or  the  demurrer  most  he 
overruled.  There  the  complaint  was  held 
to  be  neither  ambiguous  nor  unintelligible, 
but  uncertain  In  several  particulars,  and 
the  demurrer  upon  the  ground  of  am- 
biguity, unintelllgibillty,  and  uncertainty* 
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not  nnatalnahle.  In  ttats  case,  we  do  not 
tblnk  the  complaint  l8  amblKaonB.  There 
Is  but  one  respect  in  which  It  raay  be  said 
to  be  so,  and  that  Is  wherein  it  )b  stated 
that  the  defendant  Averill,  as  a  creditor* 
proved  her  claim  In  the  InRolrency  pro- 
ceedlngB  sereral  days  before  Bryant  was 
ad]ndKed  an  Insolvent.  Bat,  as  those  pro- 
ceedings were  dismissed,  this  allejpatlon  Is 
Immaterial.  The  complaint  Is  uncertain 
with  regard  to  dates,  as  in  Kraner  v.  Hal- 
aey,  as  well  as  In  several  other  respects, 
but,  as  It  Is  not  both  amblicnons  and  un- 
certain, It  comes  wttbtn  the  role  of  that 
case. 

3.  As  to  the  capacity  of  the  plaintiffs  to 
maintain  this  action  as  assignees,  It  is 
nrged  that, as  It  does  not  appear  from  the 
complaint,  that  the  affidavit  required  by 
Rection  S462  of  the  Civil  Code  was  attached 
to  and  filed  with  the  Inventory,  the  as- 
•Ignment  Id  consequence  was  void,  and 
the  plaintiffs  are  therdore  without  legal 
capacity  to  sue.  In  the  case  of  District 
No.  110  V.  Feck.  60  Cal.4ti5,tfals  court  said : 
"The  defendants  demurred  tu  the  com- 
plaint. The  first  ground  of  demurrer  Is 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  objections  specified  are,  in  substance, 
that  It  does  not  appear  from  the  com- 
plaint that  the  plalntin  was  ever  duly 
created  a  swampand  overflowed  land  dis- 
trict. That  objection,  however,  if  well 
taken,  would  go  to  the  legal  capacity  of 
the  plaintiff  to  sue,  and  not  to  the  suffi- 
ciency of  tbe  facts  stated  to  constitute  a 
cause  of  action.  Bank  v.  Donnen.40  N.  Y. 
410.  A  demurreron  th(*  ground  that  plnln- 
tlft  has  not  the  legal  capacity  to  sue  would 
be  bad,  because  It  does  not  appear  upon 
the  face  of  the  complaint  that  the  plaintiff 
has  not.  It  is  not  a  good  ground  of  de- 
mnrrerthat  It  does  notappear  In  the  com- 
plaint that  the  plaintiff  has  the  legal  ca- 
pacity to  sue.  That  omission  can  only  be 
taken  advantage  of  hy  answer.  Code  Clv< 
II  Proc.  9  433;  Bank  v.  Donnell.  supra." 
See,  also,  Miller  v.  Luco,  80  Cal.  257,  22 
Pac.  Rep.  195.  In  the  present  case  It  ap- 
pears by  sufficient  allegations,  the  defect 
not  having  been  specially  pointed  out  un- 
der the  first  ground  of  demurrer,  that 
Bryant  made  a  valid  assignment  for  the 
braefit  of  his  creditors,  and  that  the  plaiu- 
tlffs,  as  assii^ees  thereunder,  accepted  the 
trust,  and  duly  qualified  as  such  assignees. 
It  therefore  appears  affirmatively  that  the 
plaintiffs  have  the  legal  capacity  to  sue. 
And  If  It  be  a  fact  that,  the  affidavit,  which 
seems  to  be  esBentlal  to  the  validity  of 
the  assignment,  (avll  Code,  SE§  34fil-3463, 
84^;  Beardsley  v.  Frame.  (Cal.)  24  Pac. 
Rep.  721,)  was  omitted,  then,  under  the 
mle  applied  In  District  No.  110  v.  Feck, 
supra,  such  omission  must  be  set  up  In  the 
answer,  because  it  does  not  affirmatively 
appear  upon  the  face  ot  the  complnint 
that  each  affidavit  was  omitted.  We 
therefore  advise  that  the  Judgment  be  re- 
versed, with  Instructions  to  the  trial  court 
tu  overrule  the  demurrer  to  the  complaint, 
and  grant  defendants  leave  to  answer 
within  the  usual  time. 


a 


We  eoucnr:  Vanclief,  C;  Belcbeb.  G. 


Pub  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  instructlunsto  the  trial  court 
to  oveiTule  thedemurrerto  the  complaint, 
and  grant  defendants  leave  to  answer 
within  the  oaual  time. 


Saxok:)T  eC  oL  v.  CumnNoauf  etaL   (So.  18,490.) 
(Supreme  Court  of  .Cai^omia.  Jan.  6, 1891.) 

Commisslonen'  decision.  In  bank.  Appeal 
from  saperior  court,  8sa  Joaquin  county. 

J,  G.  CompbeK,  for  appellaatk  CanUr  A 
Smith,  for  respondents. 

Gibbon,  C.  This  caae  It  In  all  material  re- 
spects like  that  of  Wilholt  v.  Cunninerham,  ante, 
676,  (No.  18,495,  this  day  decided.)  and,  for  the 
reasons  ^ren  in  that  case,  we  advise  that  th« 
Judgment  herein  be  reversed,  with  instruotiooi 
to  toe  trial  court  to  overrule  the  demurrer  to  tha 
complaint,  and  grant  the  defendants  leave  to  an- 
swer within  the  usual  time. 

We  conoor:  VAKCLncp,  C. ;  Belchxr,  C  C 

PsR  CcRiAir.  For  the  reasons  given  In  the  fore' 
golDg:  opinion,  the  indgmeot  is  revernod,  with  lo 
struotions  to  we  trial  court  to  oveiTuIe  the  de 
murrer  to  the  complaint,  and  grant  tho  defendants 
leave  to  aoswor  witUn  the  usual  time. 

 '■   (87  Cal.  1921 


Ebllooo  v.  Cochran  et  al.   (No.  13,731.) 
(aupreme  Court  of  CcOffomia.  Deo.  19,  1890. ) 
iKSAin  FUBom— ComnnRirT  to  Abtlvh  —  Ar- 

rSAI^RSBJUBIXO. 

1.  FoL  Code  Cal.  |  8217,  prorldM  that,  wberf 
it  appears  to  a  Judge  that  a  person  againnt  whom 
complaint  has  been  made  is  insane,  he  must  or- 
der his  confinement  in  the  insane  asylum.  Cod* 
Civil  Proc.  S  1764,  provides  that  if,  on  petition  ot 
a  friend,  it  shall  appear  that  a  person  Is  mentatljt 
incompetent  to  manage  his  property,  the  court 
shall  appoint  a  guardian  of  his  person  and  estate, 
and  section  1766  provides  that,  on  restoration  ol 
his  mental  capacity,  it  shall  be  so  adjudged  bj 
the  oourtj  and  the  guardianship  shall  cease.  Pol. 
Code,  $  8197,  inrovldes  that  Insane  persons  re 
oeivM  In  the  asylam  must,  upon  recovery,  be  dis 
charged  therefrom.  By  Act  Cal.  March  9,  188.'>, 
(Pol.  Code,  p.  850,)  the  resident  physician  must 
aischarfte  persons  who  hare  been  improperly 
committed.  Held,  ttiat  the  discharge  of  an  In- 
mate of  an  Insane  asylum,  orer  whom  no  guard- 
Ian  had  been  appointed,  restored  him  to  legal  ca- 

Eaclty  to  sue  without  any  further  adJiUlicwon  of 
is  restoration  to  sanity. 

3.  The  order  of  commitment  of  a  person  to  an 
insane  asylum  is  not  conclusive  that  such  person 
was  insane  at  the  time  of  the  commitment. 

OK  RBBBARIHO. 

A  rehearing  will  not  be  granted  in  order 
to  consider  points  not  made  in  the  argument  upon 
which  the  case  was  ori^nallj  submitted. 

Commissioners* decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dykic,  Judge. 

J.  M.  Damron  and  t'b&pman  Bros.,  for 
appellant.  WellSyGathrie  &  Lee  and  Qott- 
Bcbaik  Jt  Lacket,  for  respondents. 

Vanclief,  C.  The  purpose  of  this  ac- 
tion Is  to  recover  from  the  defendants 
damages  for  a  malicious  prosecution  ol 
the  piniutitf  as  an  insane  person,  and 
causing  him  to  be  unlawfully  arrested 
and  committed  to  the  Insane  asylum  at 
Stockton.  A  demurrer  to  the  complaint 
was  sustained  by  the  court.  The  plaintlO 
declined  to  amend  his  complaint,  and  final 

Judgment  was  thereupon  rendered  against 
lim,  dismissing  his  complaint,  and  loi 
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costs,  from  which  he  api>eals  on  the  Judj?- 
ment  roll.  The  groondB  ol  demurrer  are 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  caase  ol  action, 
and  "tbattt  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  has  not  the 
l^al capacity  to  sue  herein."  The  sub- 
stance of  those  parts  of  the  complaint 
relevant  to  these  grounds  of  demurrer  Is 
as  follows:  That  on  January  28,  1889. 
the  defendants  willfully,  tnaltciously,  un- 
lawfully, and  without  probable  cause, 
"caused  and  procured  the  plalutin  to  be 
arrested  and  committed  to  the  state  ln- 
eane  asylum  at  Stockton,  state  of  Calilor- 
nla,  on  the  charge  of  Insanity ;  tliut  under 
and  by  virtue  of  said  commitment  plain- 
tiff was  unlawfully  and  against  his  will 
detained  and  imprisoned  in  said  state  in- 
sane asylum  at  Stockton,  on  aald  charge 
of  Insanity,  for  and  during  the  period 
from  paid  28th  day  of  January.  1889,  up  to 
and  including  the  20th  day  of  Feliruary, 
1889,  whereupon  said  plaintiff  was  then 
and  there  given  leave  of  absence,  and  aft- 
erwards, to-wit,  April  13,  1889,  was  die- 
Charged :  tbat  plaintiff  was  not  on  said 
28th  of  January,  1889,  or  ever  at  any  other 
time,  before  or  since  said  day,  danger- 
ously Insane,  or  Insane  at  all,  nor  was  he 
at  any  of  said  times  so  far  disordered  In 
his  mind  as  to  injure  health,  person,  or 
property,  all  of  which  was  known  by  said 
defendants  before  and  at  the  time  of  said 
arrest  and.cummitment. " 

The  learned  counsel  for  respondents  con- 
tend that  the  demurrer  was  properly  sus- 
tained, on  the  ground  that  the  plaintiff 
bad  not  legal  capacity  to  sue,  for  the  rea- 
sons: (I)  That  it  appears  on  the  face  of 
the  complaint  that  tlie  plaintiff  had  been 
adjudged  to  be  insane  on  January  28,1889, 
by  the  judge  of  a  court  of  record,  pursu- 
ant to  section  2217  of  the  Political  Code, 
relating  to  commitments  to  the  state  In- 
sane asylums;  and  (2)  that  such  adjudi- 
cation Is  conclusive  upon  the  plaintiff  not 
only  that  he  was  insane  at  the  time  he 
was  so  adludged,  but  that  he  continuRd 
to  be  Insane  at  the  time  this  action  was 
commenced,  unless  before  that  time  he  had 
been  found  to  be  of  sound  mlud,  and  ca- 
pable of  taking  care  of  himself  and  prop- 
erty, as  authorized  by  section  1766  of  the 
Ctide  of  Civil  Procedure.  It  is  true  that 
where  guardians  have  been  appointed  for 
persons  who,  by  reason  of  their  insanity, 
Imbecility,  ur  habitual  drunkenness,  are 
mentally  incompetent  to  manage  thotr 
property,  under  statutes  In  other  states 
similar  to  article  2.  tit.  11,  pt.  8,  of  our 
Code  of  Civil  Procedure,  (sections  1768- 
376H,)  It  has  been  held  that  an  adjudica- 
tion of  such  Incompetency  Is  conclusive 
against  alt  persons  dealing  wltb  the  ward 
until  he  is  restored  to  capacity  to  manage 
his  own  affairs,  by  an  order  of  court  sim- 
ilar to  that  a  utltorized  by  section  1766  of 
the  Code  of.  Civil  Procedure.  The  cases  of 
Wadaworth  v.  Sharpsteea,8  N.  Y.  888.and 
Imhoff  V.  Witmer'B  Adm'r,  31  Pa.  St.  243, 
are  fair  samples  of  the  strongest  coses  to 
this  effect.  In  the  latter  case  the  court 
said ;  "  The  object  of  the  statu  te  was  pro  ■ 
tection  and  guardinnHliip  over  persona 
and  estates  of  parties  wanting  capacity 
to  take  proper  care  of  either,  and  to  pre- 


serve the  property  of  such  from  being 
squandered  or  improridently  used  to  their 
o WD  Injury  and  that  of  their  families.  If 
they  hare  any.  It  Is  not  necessary  to  ad- 
duce reasons  to  prove  the  self-evident 
proposition  that,  to  admit  the  capacity 
of  control  to  exist  In  tbe  lunatic  or  habit- 
ual drunkard  over  his  estate,  after  inqui- 
sition settling  his  condition  In  this  respect, 
or  submit  It  to  be  controverted  by  evi- 
dence of  lucid  Intervals  or  sobriety  a  I  tbe 
moment  of  contracting,  would  leave  the 
estates  of  these  unfortunate  classes  about 
as  much  exposed  as  before  proceedings 
had  in  r^ard  to  them.  The  inquisition 
and  decree,  standing  of  record,  was  in- 
tended for  notice  to  all  the  world  of  the 
incapacity  of  the  particular  party  to  con- 
tract. It  is  tbe  judgment  of  tbe  law  to 
this  effect,  and,  as  a  consequence,  bis  acts 
In  regard  to  his  property  are  absolutely 
void  while  the  condition  exists."  In  tbe 
case  cited  from  8  N.  Y.  the  court  snld: 
"The  right  of  the  committee  to  the  cus- 
tody and  control  of  the  property  is  not  su- 
perseded during  the  drunkard's  sober  in* 
tervals,  and  tnerefore,  during  such  inter- 
vals, the  drunkard  has  no  more  authority 
to  deal  with,  or  dispose  of,  the  property, 
than  while  he  Is  in  a  state  of  Intoxication. 
If  it  were  otherwise,  the  proceeilings 
would  furnish  a  very  Inpflectual  security 
against  waste  and  Improvidence.  Every 
transaction  would  be  open  to  litigation 
upon  tbe  question  whether  It  took  place 
while  the  drunkard  was  In  a  state  of  sobri- 
ety or  Intoxication,  and  the  comniittee 
could  not  execute  his  trust  with  safety  to 
himself,  or  benetit  to  the  drunkard  or  his 
■family."  These  quotations  are  made 
merely  to  show  that  the  reasouri  assigned 
in  those  cases  for  holding  an  adjudication 
of  incompetency  conclusive  until  set  aside 
cannot  be  applied  -  to  the  order  of  a  judge 
in  this  state  committing  a  person  to  the 
state  Insane  aeylnm,  under  the  provisions 
of  the  Political  Code,  although  they  may 
be  applicable  to  adjudications  of  our 
courts  in  proceedings  had  under  section 
1766  of  the  Code  of  Civil  Procedure.  But. 
whether  the  reasons  assigned  In  those 
cases  are  to  be  considered  sufficient  for 
holding  an  adjudication  of  incompetency, 
under  section  1766  of  the,  Code  of  Civil 
Procedure,  conclusive  against  the  person 
adjudged  incompetent  until  set  a«ide,  as 
therein  provided,  need  not  be  decided  in 
this  case,  since  it  seems  clear  that  the  pro- 
ceeding against  insane  and  other  mentally 
Incompetent  persons,  autborixed  by  the 
Code  of  Civil  Procedure, Is  raitlrely  distinct 
from  the  proceedings  authorised  by  the 
Political  Code  for  tbe  commitment  of  In- 
sane persons  to  the  state  Insane  asylum. 
The  provision  in  section  1766  of  the  Code 
of  Civil  Procedure  authorizing  the  court 
to  nstore  the  person  adjudged  Insane 
or  incompetent  to  capacity  Is  only  aii- 
plicable  to  perstms  adjudged  insane  or 
incompetc-nt,  and  for  whom  guardians 
have  been  appointed  under  section  176+  of 
the  same  Code.  The  application  of  It  to 
persons  committed  to  the  asylums  would 
be  utterlj"  inconsistent  with  the  govern- 
ment of  thuse  institutions  according  to 
the  requirements  and  regulations  of  the 
Political  Code.  After  a  person  has  bem 
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committed  to  either  of  the  Insane  asylums 
on  a  charne  of  Insanity,  and  received  Into 
tbe  asylum,  no  court  In  this  state  Is  au- 
thorlzetl  to  discharge  him  therefrom,  or  to 
restore  hliu  to  the  capacity  of  a  saue  per- 
son, undtr  any  circumstunceB, except  upon 
writ  of  liabeaa  corpus.  The  power  to  dis- 
charge  him  otberwiso  than  upon  bnbeaa 
corpus  Is  vested  excluatvely  in  tbe  officers 
of  tbe  asylum.  Section  2107  of  tbe  Polit- 
ical Code  provides :  **  Insane  persons  re- 
ceived In  tbu  asylums  must,  upon  recov- 
ery, be  discharged  therefrom."  This  im- 
plies the  power  to  determine  whether  or 
not  the  patient  has  recovered.  By  an 
act  ol  March  9.  1885,  the  resident  pbyslcan 
is  authorized,  and  It  Is  made  bis  duty,  to 
discbarge  persons  who  have  been  Improp- 
erly committed.  (Deer.  Pol.  Code,  p.  360.) 
By  another  act  of  March  9,  1885,  (Deer. 
Pol.  Code.  p.  342.)  it  Is  provided  that  the 
kindred  or  friends  of  an  inmate  of  the 
asylum  may  apply  to  the  Judge  who  com- 
mitted bim  for  an  order  to  be  directed  to 
the  trustees  of  tbe  asylum  for  his  removal 
totbeircnstody,  and,  upon  their  proving 
that  they  are  capable  and  suited  to  take 
care  of  bim, and  to  give  protection  against 
his  Insane  acts,  the  Judge  may  Issne  the 
order.  But  the  act  further  provides  that 
"the  trusteessball  rejectallotberorders  or 
applications  lor  tbe  release  or  removal  of 
any  Insane  person,  except  the  order  of  a 
court  or  Judge  on  proceeding^  in  h&beaa 
eorpua."  See,  also,  a  like  provision  in 
section  10  of  "An  act  to  provide  for  the 
future  management  of  the  Napa  State 
Asylum,"  approved  March  C,  1876,  (St. 
187&-76.  p.  133.)  It  would  seem,  therefore, 
not  only  that  the  power  to  discharge  an 
Inmate  of  t}ie  asylum  Is  vested  solely  In 
the  officera  of  tbe  asylum,  but  that  sneb 
power  Is  to  be  exercised  upon  one  of  two 
grounds  only :  (1)  That  the  Insaneinroate 
has  recovered ;  and  (2)  that  he  had  been 
improperly  committed.  I  think  the  effect 
of  a  dlschai^e  on  either  ground,  11  no 
guardian  had  been  appointed  under  the 
act  of  March  9,  18S5,  (Deer.  Pol.  Code.  p. 
843.)  would  be  to  restore  the  person  dls- 
churged  to  legal  capacity  to  sue.  A  dls- 
cbai^e  on  tbe  first  ground  Is  an  adjudica- 
tion, by  competent  authority,  that  the 
person  had  recovered  from  kisanlty;  and 
a  discbarge  on  the  second  ground,  by  like 
authority,  overrules  or  nullifies  the  order 
ot  commitment,  and  leaves  the  person 
eommltted  in  tbcrsame  ataton*  as  to  ca- 
pacity to  sue,  that  he  was  In  before  he 
was  commuted.  Civil  Code,  §  40.  Be* 
sides,  I  tblnk  the  order  of  commitment  is 
not  conclusive  evidence  against  the  plain- 
tin  Id  this  action  of  his  Insanity  at  any 
time,  or  of  probable  cause  for  tbe  prose- 
cution of  vhlch  be  complains;  for,  it  it  Is 
•o,  it  ha  difficult  to  conceive  bow  be  Is  to 
prove  a  c«us-j  of  action  which  depends 
upon  the  truth  of  bis  averments  that  he 
was  not  Insane  to  the  degree  required  by 
BMtlon  2217  of  tbe  Political  Code,  or  at  all, 
at  the  time  tbe  order  was  made,  and  that 
the  prosecution  was  without  probable 
cause.  If  he  Is  estopped,  by  the  order  of 
coDimttment,  from  proving  these  aver^ 
menta,  it  would  seem  to  follow  that  no  ac- 
tion for  a  malicious  prosecution  on  a 
charge  ol  insanity,  resulting  in  an  ocder 


of  commitment,  can  be  maintained;  yet 
the  authorities  ranctlon  such  actions. 
Cooley.  Torts.  %  176  et  seq.  That  the  order 
of  commitment  would  not  thus  estop  or 
conclude  the  plaintiff  In  a  proceeding  by 
writ  of  habeas  corpus  Is  obvious,  and  we 
have  seen  that  \tiH  not  final,  or  conclu- 
sive as  to  the  resident  physician  of  tbe 
asylum,  whose  duty  R  is  to  dlsr^ard  It, 
If,  In  his  opinion,  ilrwas  not  properly  made. 
Indeed,  the  final  determination,  as  to 
whether  the  person  committed  Is  insane  or 
not.  Is  to  be  made  and  announced  by  the 
resident  physician  of  theasylum.  Thepro- 
ceedlng  before  tbejudgels  only  preliminary, 
and  Is  analogous  to  the  preliminary  ex- 
amination of  a  criminal  charge  by  a  mag- 
istrate. As  the  only  ground  of  demurrer 
argued  here  Is  that  the  plaintiff  has  not 
the  legal  capacity  to  sue,  and  no  partic- 
ular in  which  the  complaint  falls  to  state 
a  cause  of  action  has  been  suggested  by 
counsel,  or  discovered.  I  think  tlie  Judg- 
ment should  be  revei-sed,  and  the  court  be- 
low directed  to  overrule  the  demurrer. 

Weconcur:  Bei.cheh,C.C., and Uaynb.C. 

Per  Curiam.  For  the  reasons  given  lii 
tbe  foregoing  opinion  tbe  Judgment  Is  re- 
versed, and  the  court  below  directed  to 
ovinia  the  demurrer. 

ON  BBHEARINO. 
(Jan.  17,  1891.) 

Per  Curiah.  In  submitting  this  case 
tor  decision,  respondents  argued  but  a 
single  point  raised  by  their  demurrer  to 
the  appellant's  complaint.  We  considered 
that  objection,  and  decided  it  correctly. 
In  their  petition  (or  a  rehearing,  other 
objections  to  tbe  complaint  are  called  to 
our  attention;  but  we  have  decided— and 
'With  manifest  propriety— that  we  will 
not  grant  a  rehearing  In  order  to  consider 
points  not  made  In  the  ancument  upon 
which  the  case  was  originally  submitted. 
A  respondent  whose  demurrer'  has  been 
sustained  by  the  superior  court  ought  to 
fairly  present  in  this  court  every  objec- 
tion upon  which  he  relies.  We  cannot  be 
expected  to  scrutinize  the  record  for  the 
purpose  of  discovering  points  which  coun- 
sel have  not  taken  the  trouble  to  si>eclfy. 

Rehearing  denied. 

  (S7  Cal.  605) 

Ball  t.  Kehi..   (No.  18,808.) 
(Siipremt  Court  of  California.  Jan.  id,  189L) 

iNfUNOTIOir— DlVBRSIOK  OV  WaTBB— FnTDtHOB— 
SCTFICIBKCT. 

Plaintiff  alleged  that  by  adverse  user  he 
had  acquired  the  right  to  the  water  in  defend- 
ant'B  mill-race  for  irrigation  and  domestic  pur- 
poses, when  the  mill  was  not  nmnliig;  that  de- 
fendant had  deprived  him  of  the  use  of  the  water 
at  such  times,  and  threatened  to  oontinuethe  dep- 
riv«Uon;  and  he  prared  that  defendant  be  re- 
strained therefrom.  The  court  found  that  on  a 
certain  day  defendant  did  so  deraive  pl&iatifl  ot 
the  use  of  the  water.  Held  sufficient  to  sustain 
an  ioJUDction,  in  the  absence  of  any  finding  as  to 
bnw  long  saeh  deivivatlcm  lasted,  w  as  to  wheth- 
er defraoant  threatened  to  oontlnae  It. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  count?;  John  L. 
Campbell,  Judge. 

Curtis  *  Otis  and  Benry  M.  Willis,  for 
appellant.  H.  C,  Rol^t  for  respondent. 
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Db  Haven,  J.  The  complaint  alli^es, 
Id  substance,  that  the  defendant  liad,  by 
meuus  o!  acanal,  appropriated  the  waters 
of  a  certain  creek  for  the  purpose  of  oper- 
atlne  a  mill  owned  by  him,  and  that,  sub- 
ject to  the  use  and  riffbt  to  use  said  water 
by  tbe  defendant,  the  plaintiff  has  fur  12 
years  last  past  appropriated  and  used  ad- 
versely to  detendaot*for  Irrigation,  agri- 
cultural, and  domestic  pnrposes  the  water 
so  flowing  in  said  canal,  whenever  the 
said  mill  was  not  being  run ;  that  upon 
August  10, 1888,  while  the  said  mill  was 
not  running,  the  defendant,  wlthoutrlght, 
deprived  plaintiff  of  the  use  of  said  water, 
and  has  ever  since  continued  to  deprive 
plaintiff  of  Its  use;  and  that  "defendant 
threatens  so  to  deprive  plaintiff  of  the  use 
of  any  uf  said  water  at  all  times,  even 
when  said  mill  is  not  being  run  or  oper- 
ated, nor  said  water  needed  for  running 
or  operating  tbe  same,"'  The  answer  of 
the  defendant  contained  a  denial  uf  thwe 
allegations.  Tbe  court  below  rendered 
judgment  In  favor  of  the  plaintiff,  and  en- 
joining the  defendant  from  depriving 
plaintiff  <>r  the  use  or  flow  of  the  water  of 
said  canal,  except  at  such  times  as  said 
water  may  be  needed  and  actually  used 
for  runnlngand  operatlngsald  mill.  From 
this  judgment,  and  an  order  denying  his 
motion  for  a  new  trial,  the  defendant  ap- 
peals. 

The  findings  do  not  snpport  the  lodg- 
ment. The  court  finds  that  the  defendant 
did,  on  the  10th  of  Aagust.  1888,  and  while 
he  was  not  nslng  tlie  water  for  the  opera- 
tion of  his  mill,  deprive  the  plaintiff  of  the 
use  of  said  water  by  closing  a  certain 
waste-gate,  hat  there  Is  an  entire  omission 
to  find  how  long  sncb  deprivation  contin- 
ued, or  whether  defendant  ever  threatened 
or  threatens  to  contlnueao  to  deprive  plain- 
tiff of  the  use  of  said  water  at  times  when 
said  mill  is  not  being  run,  or  the  water  is 
needed  for  running  the  same.  The  allega- 
tion that  d'efendant's  act  was  continuing, 
and  that  be  threatened  to  continue  to  de- 
prive plaintiff  of  all  use  of  tbe  water  In  con- 
trovOTsy.  was  a  material  one.  Witboat  It, 
the  complaint  would  not  state  facts  suffi- 
cient to  entitle  plaintiff  to  tbe  Injunction 
asked  for  and  obtained,  and  tbe  failure  of 
the  court  to  find  upon  this  issue  tendered 
by  the  complaint  is  necessarily  fatal  to 
the  judgment.  This  conclusiou  Is  sus- 
tained by  the  case  of  Coker  v.  Simpson.  7 
Cal.  340,  In  which  it  was  said:  "The com- 
plaint seems  InsufSelent  to  sustain  that 
part  of  the  judgment  granting  tbe  Injunc- 
tion. It  Is  simply  alleged,  lo  substance, 
that  defendant,  between  certain  specified 
dates,  diverted  the  waters  of  the  stream, 
to  the  plaintiff's  damage.  In  a  sum  stated. 
There  Is  no  allegation  that  the  injury 
was  continuing,  or  threatened  to  be  con- 
tinued, or  likely  to  be  continued.  Tbe 
circumstances  stated  are  sufficient  fora  re- 
covery of  damages,  but  no  equitable  facts 
are  alleged  to  sustain  the  Injunction.  Tbe 
writ  of  injunction,  though  remedial,  must 
be  based  upon  equitable  circumstances. 
From  all  that  appears  In  the  complaint, 
the  Injury  was  only  temporary,  and  not 
likely  to  continue."  And  so  1u  this  case  It 
may  be  said,  from  all  that  appears  In  tbe 
findings  of  tbe  court,  plaintiff's  Injury  waa 


only  temporary  and  past,  and  not  Hkely 
to  continue  at  any  time  In  the  future.  See, 
also.  Water  Co.  v.  Chapman,  8  Cal.  392. 
This  view  renders  it  unnecessary  to  pass 
upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings  of  the  court,  as  the  rever- 
sal of  the  Judgment  compels  a  reversal  of 
the  order  denying  defendant's  motion  for 
anewtrial.  Judgment  and  order  reversed. 

We  concar:   McFarland,  J.;  Shabp- 

STEIN,  J. 


(87  Cal.  4a) 

Pettingrb  t.  Fast.   (No.  18,7S6.) 
iSwpreme  Gcfvurt  €f  CtMf&m/ia.  Jan.  12, 180L} 
Vbni>ob,ani>  Vbkdbb— AonoH  tob  Fbic>-  Evi- 

DBXOB. 

PlaintifC  sold  Ms  farm  to  defendant  for 
$4,000,  and  one-half  of  the  excess  above  that 
sum  for  which  the  farm  might  be  sold  within  two 
years.  In  an  action  tac  the  balance  of  purchase 
money  tbe  complaint  alleged  that  defendant  had 
-sold  tbe  farm  for  t8,000,  and  tbe  court  so  found. 
Tbe  evidence  showed  that  be  sold  the  farm  for 
$6,000,  reserving  the  timber  thereon.  I/eld,  that 
this  woald  not  sopport  the  finding,  though  it  was 
shown  that  the  timber  reserved  wa8W<Hlh  13,000. 

Departmeot  1.  Appeal  from  saperior 
court,  Santa  Barbara  county;  B.  M.Dil- 
LARD.  Judge. 

Fatnam  A  JV/cAo/s.for  appellant.  B.  F. 
Thomna  and  W.  P.  Butcher,  for  renpond- 
ent. 

Db  Haven,  J.  Action  to  recover  the 
sum  of  f 1.950.  alleged  to  be  due  plalntitr 
lor  the  balance  of  the  purchase  price  of 
land  conveyed  by  plaintiff  to  defendant. 
The  court  below  gave  plaintiff  judgment 
for  that  sum,  and  also  denied  defendant's 
motion  for  a  new  trial,  and  the  defendant 
appeals  from  sncb  judgment  and  order. 
The  facts  as  fonnd  show  that  on  Novem- 
ber 17,  1886,  plaintiff  executed  to  appellant 
a  deed  of  his  farm,  the  appellant  agreeing, 
in  writing,  to  pay  therefor  the  sum  of 
$4,000,  and  to  give  one-half  of  all  in  excess 
of  that  sum  which  "  the  farm  can  be  sold 
for  within  two  years,"  such  additional 
snm"tobealBoapartof  tbe  purchase  price, 
when  so  sold  tor  a  larger  sum.**  It  Is  also 
fonnd  that  on  September  1, 1887,  "appe- 
lant entered  Into  an  agreement  in  wriang 
with  one  £d.»Culbert.  whereby  be  sold  to 
said  Culbert  the  said  parcels  of  land  for 
the  sum  of  ¥8,000." 

Tbe  principal  question  to  be  determined 
on  this  appeal  is  whetberthe  finding  of  tbe 
court  In  relation  to  the  salept  tbe  land  Is 
Justified  by  the  evidence.  It  was  shown 
upon  the  trial  that  on  September  1. 1887, 
the  appellant  and  one  Culbert  entered  into 
an  agreement  In  writing  by  which  the  ap- 
pellant "promises  and  agrees  to  sell  and 
convey  nnto  tbe  party  of  the  second  part, 
[Culbert.]  and  to  make  and  execute  send  de- 
liver to  him  a  deed  "  of  the  land  porcbaaed 
by  appellant  from  the  plaintiff  In  this  ac- 
tion, the  said  Culbert  "to  hare  and  to 
hold  all  and  singular  said  premises,  to- 
gether witli  all  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  be- 
longing, *  •  •  except  that  portion  of 
the  timber  thereon  hereinafter  mentioned 
and  reserved  unto  the  purfey  of  the  flrst 
part. "  Tbe  agreement  further  recited  that 
the  appellant  was  to  have  all  tbe  tlmbei 
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on  suld  land,  "except that  outbe  southern 
line  of  tbe  mesa,  adJolDinsr  the  Blncon 
rancho,  and  on  the  east  end  of  said  mesa. " 
It  Is  clear  that  auder  appellant's  agree- 
ment with  respondent,  an  actual  sale  of 
the  farm  within  the  time  limited  waw  not 
Indispensably  necessary  in  order  to  estab- 
lish as  a  fact  the  price  for  which  it  could 
have  been  sold,  and  thus  fix  the  liability 
of  appellant  thereunder.  Tbe  appellant 
would  not  have  been  at  liberty  to  reject 
any  boBB  Sde  offer  of  purchase  for  a  sum 
exceediDK  f5,000  without  the  fonsent  of 
the  respondent.  But  the  complaint  al- 
leges un  actual  sale  to  Culbert  for  tbe  sum 
of  fK,OO0.  and  the  court  so  llnds,  and  it  is 
therefore  necessary  to  consider  whether 
such  fact  was  established  upon  tbe  trial. 
The  appellant  insists  that  there  was  no 
sale  to  Culbert  at  all,  bat  only  an  agree- 
ment to  sell;  but  wo  are  of  opinion  that 
such  contention  cannot  be  sustained. 
In  the  case  of  Eaton  v.  Richer!.  83  Cal. 
185,  23  Pac.  Rep.  28(1,  the  plaintiff  there- 
in was  to  wait  lor  any  balance  that 
might  be  due  him  until  certain  min- 
ing property  was  sold  and  an  esecntory 
contract  for  tbe  sale  of  tbe  mine  was 
made,  and  the  court  held  that  the  plaintiS 
could  recover,  saying:  "The  word  *Bold' 
does  not  necessarily,  and  in  all  connections, 
meau  that  a  conveyance  must  be  made,  or 
that  the  title  mast  pass."  Tbe  fact  that 
no  money  was  received  by  appellant  on 
the  contract  Is  immaterial.  The  transac- 
tion was  none  the  less  a  sale,  and  by  ft 
tbe  equitable  title  of  the  property  sold 
passed  to  Culbert.  But  in  one  respect  the 
evidence  doesnot  sustain  the  finding  of  the 
court  as  to  this  sale.  The  written  agree- 
ment of  sale  contained  a  reservation  of 
standing  timber,  and,  we  think,  notwith- 
standing some  confusion  In  the  evidence, 
that  the  real  transaction  between  appel- 
lant and  Culbert  was  a  sale  of  tbe  farm 
for  the  sura  of  96,000,  the  appellant  rc^ 
serving  the  growing  timber  thereon  as 
specified  in  the  contract  of  sale.  The  fact 
that  this  timber  may  have  been  estimated 
by  both  appellant  and  Culbert  as  of  the 
value  of  92,000,  or  that  appellant's  price 
for  the  land  with  timber  standing  was 
$8,000,  and  with  a  reservation  of  such  tim- 
ber $6,000,  canpot  cbange  the  terms  of  the 
actual  sale,  as  made  to  appear  by  the 
written  contract  of  sale.  By  that  con- 
tract, as  we  have  said,  tbe  farm  was  sold 
for  the  sum  of  $6,000,  the  appellant  reserv- 
ing as  an  interest  therein  the  standing 
timber  referred  to,  and  proof  of  such  a  con- 
tract is  at  variance  with  the  contract  al- 
leged in  tbe  complaint  and  found  by  the 
court,  and  tbe  finding  that  Che  farm  was 
sold  lor  the  sum  of  $8,000  Is  not  sustained 
by  the  evidence.  Cndonbtedly  the  re- 
spondent's right  to  recover  on  his  contract 
is  not  limited  to  the  sum  agreed  to  be  paid 
by  Culbert,  but  if  he  seeks  to  recover  more 
It  mnst  be  upon  a  complaint  which  shows 
the  facte  as  they  really  exist.  It  is  clear 
that  upon  tbe  execution  of  the  contract  of 
sale  appellant  disabled  himself  from  there- 
after accepting  any  bona  Sde  offer  for  the 
farm,  and  the  respondent  became  entitled 
to  recoyer,  not  only  upon  the  basis  of  the 
price  agreed  to  be  paid  by  (Albert,  but  in 
addition  thereto  one-half  of  the  market 


value  of  the  standlug  timber  reserved,  or, 
at  bis  option,  one-half  of  the  net  sum  for 
which  such  timber  may  have  been  sold  by 
appellant.   Judgment  and  order  reversed. 

We  concur:  Patbsbon,  J. ;  Oarouttb,  J. 

 ^  (87  Cftl.  4») 

Bbnson  t.  Shotwkll.   (No.  12,661.) 
{Supreme  Cowrt  of  Califomia.  Jan.  12, 189L) 

In  bank.  On  rehearing.  For  former  re* 
port,  see  ante,  249. 

Per  Curiam.  Altera  careful  reconsider- 
ation of  this  case  we  are  satisfied  that,  al- 
though th::  facts  have  been  stated  too 
strongly  against  the  respondent  with  re- 
spect to  the  first  point  discussed  in  the 
leading  oploion,  heretofore  filed,  the  decis- 
ion is  nevertheless  correct  and  fully  sus- 
tained upon  tbe  ground  stated  and  relied 
upon  in  the  concurring  oploion  of  Mr.  Jus* 
tice  Works.  For  this  reason  respondent's 
petition  tor  a  rehearing  is  denied. 

  (W  Cal.  464) 

McFapdbn  et  ux.  v.  Santa  Ana,  O.  &  T. 
St.  Ry.  Co.    (No.  18,919.) 

{Sv/preme  Court  of  CfMfomia.  Jan.  12, 1891.) 

IMFDTXD  NlGLIQBIirOE— HUSBI^ND  ASD  Wm— 

Cboss-Exahinition. 

1.  By  Civil  Code  Cal.  S8  163-164,  169,  dam- 
ag03  recovered  for  personal  injuries  to  the  wife  are 
oommunity  property,  and  by  sectioo  172  the  hus- 
band has  the  mauagement  and  power  of  disposi- 
tion of  saoh  inroper^.  Betd,  that  the  husband  is 
a  necessary  parfy  to  an  action  for  injurtes  to  the 
wife,  and  nis  ooutaributory  negligence  is  imputa- 
ble to  her. 

2.  In  an  action  for  personal  injuries,  it  lo  com- 
petent for  defendant  to  ask  plaintiff,  on  cross-ex- 
amination, whether  she  called  a  doctor  on  the 
night  of  the  accident;  she  having  testlfled  in  her 
own  betialf  as  to  her  Injuries,  and  the  pain  she 
suffered. 

8.  In  such  action  defendant  should  be  allowed 
to  ask  plaintiff's  j^hysioian,  on  cross-examina- 
tion, what  he  consmered  the  serloos  ailment  at 
the  time  he  was  called  to  see  her,  aodwtiat  treat- 
ment was  advised. 

Coramissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Los  An- 
geles county;  J.  W.  McKinlby,  Judge. 

Victor  Montgomery  and  O.  Caswell,  for 
appellant.  Cbarlea  S.  McKelvey,  for  re- 
spondent. 

Vanclief,  C.  Action  for  damages  al- 
leged to  have  been  sustained  by  a  personal 
Injury  to  the  wife  alone,  through  the  negil- 
gence  of  defendant.  On.  May  26,  1888,  the 
defendant  was  a  corporation  owning  and 
operating  a  street  railroad  running  east 
and  west  through  the  center  of  Fourth 
street,  in  tbe  city  of  Santa  Ana,  in  L#os 
Angeles  county.  On  that  daylt  caused  an 
excavation  to  be  made  in  that  street 
about  6  feet  wide,  50  feet  long,  and  10 
inches  In  depth,  on  the  north  side  of  the 
railway,  parallel  with  it,  and  about  6  feet 
from  it.  for  the  purpose  of  constructing  a 
switch  or  turn-out,  to  be  connected  with 
the  main  railway,  and  for  the  construc- 
tion of  which  it  had  permission  from  the 
city  authorities.  It  Is  alleged  in  the  com- 
plaint that  the  excavation  was  dangerous 
to  travelers  on  tbe  street  daring  the  night- 
time, unless  properly  guarded  and  lighted ; 
and  that  it  was  the  duty  of  the  defendant 
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to  guard  and  light  It,  so  as  to  warn  trav- 
elers of  the  danger,  etc.,  which  the  defend- 
ant neslected  to  do  on  the  night  of  May  26, 
1888.  The  complaint  then  proceeds  as  fol- 
lows: "That  on,  to-wit,  the  2(ith  day  of 
May,  1888,  the  plaintiffs  herein  were  la wful- 
ly  drtring  along  the  same,  and  they,  the 
plaintiffs,  had  no  warning  of,  or  notice  of, 
the  existence  of  the  aforesaid  excavation 
and  obstructions,  and  they,  the  plalntiHs, 
saw  no  lights  or  barriers  about  the  said 
excavation  and  obstructions,  and,  witliout 
any  fault  of  either  of  the  ploin  tiffs,  they, 
the  plaintiffs,  came  in  collision  with  the 
said  obstructions,  and  wliere  drawn  over 
the  same  into  the  excavation  aforesaid, 
whereby  Flora  McFadden  sustained  great 
injuries  in  her  person,  and  Internal  injuries 
by  which  her  womb  was  displaced,  and  by 
reason  of  said  injuries  to  her  person  and 
said  internal  Injuries,  she  was  confined  to 
her  bed  for  many  months,  and  endured 
great  physical  and  mental  suffering.  Her 
health  is  injured  and  impaired  thereby, 
and  the  i^alntifla  are  informed  and  believe 
that  the  Injuries  sustained  by  Flora  Mc- 
Fadden, In  her  person  and  to  her  health, 
are  permanent  and  for  life,  and  that  the 
same  were  caused  by  the  gross  negligence, 
default,  and  carelessness  of  the  defendant 
herein,  by  reason  of  ail  which  the  plaintiffs 
aredamaged  In  the  sum  of  $12,000.  *'  The  an- 
swer of  tlie  defendant  denies  the  alleged  in- 
juries to  the  plaintiff  Flora ;  denies  the  al- 
leged negligence  on  Its  part;  and  alleges 
contributory  negligence  on  the  part  of  the 
plaintiffs.  The  case  was  tried  by  a  Jury. 
Verdict  and  Judgment  tor  the  plaintiffs 
for  $1,000.  Tne  defendant  appeals  from 
the  Judgment,  and  from  an  order  denying 
its  motion  for  a  new  trial. 

The  principal  question  for  decision  arises 
upon  Instructions  to  the  Jnry  as  to  the 
effect  of  contributory  negligence,  if  any 
there  was.  on  the  part  of  the  husband 
alone.  At  the  request  of  the  plaintiff,  the 
court  instructed  the  jury  that  If  they  found 
that  the  plaintiff  Fhjra  was  injured  by  the 
negligence  of  the  defendant,  without  any 
negligence  on  her  part,  and  that  the  negli- 
gence of  her  husband,  if  any,  only  contrib- 
uted to  the  injories,  the  jury  could  not  at- 
tribute the  husband's  negligence  to  her, 
and  should  assess  such  damages  as  will 
compensate  her  for  injuries  proximately 
caused  by  the  negligence  of  the  defendant. 
And  again :  "  If  you  find  from  the  evidence 
that  the  negligence  of  Robert  McFaddeUi  it 
any,  only  contributed  to  the  Injury  com- 
plained uf.  If  any  was  sustained,  his  negli- 
gence cannot  beimputfid  to  Flora  McFud- 
den,  and  must  not  be  regarded  as  her  neg- 
ligence." Defendant's  counsel  excepted  to 
these  instructions,  nnrt  requested  the  court 
to  instruct  the  jury  that  contributory  neg- 
ligence of  the  husband.  If  any,  was  imputa- 
ble to  the  wife,  and,  under  the  circumstan- 
ces of  this  case,  would  prevent  a  recovery; 
which  the  court  refused  to  give.  I  think 
the  fourterred  ingivingtheseinstructions, 
and  in  refusing  to  Instruct,  substantially, 
as  requested  by  the  defendant's  counsel. 
Peck  V.  Railroad  Co.,  50  Conn.  379;  Carlisle 
V.  Sheldon.  38  Vt.  440;  Yalin  v.  Otturawa. 
60  Iowa,  429. 15  N.  W.  Kep.  257;  Huntoon 
r.  Trumbull.  3  McOrary,  314, 12  Fed.  Bep. 
844;  Beach,  Contrib.  Heg.  pp.  113*  114,  284. 


The  right  to  recover  damages  for  a  p3r- 
sonul  Injury,  as  well  as  the  money  recov- 
ered as  damages,  is  property,  and  may 
be  regarded  as  a  chose  in  action,  (Bail- 
road  Co.  T.  Dunn,  52  III.  280;  And.  Law 
Diet.;)  and,  it  this  right  to  damages  is 
acquired  by  the  wife  during  marriage, 
it,  like  the  damages  when  recovered  in 
money,  is.  In  this  state,  community  prop- 
erty of  the  husband  and  wife.  (Civil  Code. 
§S  162-lft4, 169,)  of  which  the  husband  has 
the  management,  control,  and  absolute 
power  of  disposition  other  than  testa- 
mentary, (Id.  §  172.)  Consequently  the 
wife  cannot  sue  alone  for  damages  on  ac- 
count of  an  injury  to  her  person,  as  she  is 
permitted  to  do  "when  the  action  concerns 
her  separate  property."  Code  Civil  Pror. 
§  370:  Tell  V.  Gibson,  66  Cal.  247.  6  Pae. 
Rep.  223.  In  these  respects  our  Codes  differ 
from  the  laws  of  those  states  in  which  the 
cases  cited  by  appellants  were  decided, 
wherein  the  right  to  recover  fora  personal 
injury  to  the  wife,  and  the  money  recov- 
erad,  are  deemed  her  separate  pro|>erty. 
In  the  case  of  Flori  v.  City  of  St.  Louis,  3 
Mo.  App.  231,  the  husband  and  wife  sued 
for  a  personal  Injury  to  the  wife  alone, 
and  the  trial  court  instructed  the  jury,  in 
effect,  that  if  the  husband  was  guilty  of 
negligence,  directly  contributory  to  tlie  In- 
jury, there  could  be  no  recovery  in  the  ac- 
tion. Of  this  instruction  the  appellate 
court  said:  "We  do  not  so  understand  the 
law.  The  contributory  negligence  of  the 
plaintiff  will  bar  a  recovery  where  the 
plaintiff  is  the  Injured  party,  and  the  re- 
covery is  tor  his  benefit.  Butherethe  lius- 
band  ]s  merely  a  formal  party,  the  cause 
of  action  belonging  to  the  wife.  Under  our 
law,  (Acts  1875, p. 01,)  'any  personal  prop- 
erty, including  rights  In  action,  •  •  • 
which  has  grown  out  of  any  violation  of 
Che  personal  rights'  of  a,^me  corert,lB  her 
separate  property,  and  under  her  sole  con- 
trol,  and  is  not  liable  for  the  debts  of  her 
husband."  In  Platz  v.  Cohoes,  24  Hun, 
101,  the  decision  that  the  n^llgence  of  the 
husband  could  not  be  imputed  to  the  wife. 
In  a  case  like  this,  was  put  solely  upon  the 
grounds  that  the  wife  was  a  mere  pasfien- 
ger  In  her  husband's  wagon,  and  that  her 
husband  had  no  Joint  Interest  with  her, 
and  was  in  no  way  Identified  with  tier. 
On  appeal  from  this  decision  uf  the  Hu- 
preiiie  court,  the  court  of  appeals  held 
that  the  qucHtion,  as  to  contribntory 
negligence  of  the  husband,  did  not  arise, 
and  declined  to  decide  It.  89  N.  Y.  219.  In 
the  case  of  Railroad  Co.  v.  Dunn,  52  Til. 
260,  It  was  held  that  the  right  of  the  wife 
to  sue  for  an  Injury  to  her  person  was 
her  separate  property,  under  a  statute 
of  that  state  providing  that  ull  property 
shall  be  separate  property  of  the  wife 
"which  any  married  woman,  during  cov- 
erture, acq  uii*es  In  good  faith,  from  any 
person  other  than  her  husband,  by  de- 
scent, devise,  or  otherwise. "  In  Sliearman 
and  Redfield  on  Negligence  (4th  Ed.  §  67) 
It  is  said:  "But  in  New  York,  Missouri, 
and  other  states  where  the  change  has 
been  radical,  and  married  women  have  a 
right  to  recover.  In  such  cases,  damages 
for  their  own  separate  use,  it  Is  hold  that 
the  negligence  of  the  husband,  while  In 
company  with  his  wife,  is  not  chargeable 
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to  her,  unless  she  encouraged  him  in  it,  or 
otberwise  concurs  in  It."  No  other  au- 
thority is  cited  for  this  than  the  cases 
above  considered. 

2.  The  appellant'B  eounsel  complain 
that  the  scope  of  their  cross-examination 
of  pliiintifls'  witnesses  was  too  much  re- 
stricted by  thecourt.  Of  thenunierous  ex- 
ceptions taken  on  this  ground,  I  thinlc  the 
foilowingshiiuld  be  sustained  :  First.  Aft- 
erthe  plaintiff  Flora  had  testified  on  behalf 
of  plalntins  as  to  the  Injury,  and  the  pain 
Buflpred  by  her  Immediately  thereafter,  de- 
fendant's attorney,  on  cross-e^c  ami  nation, 
aslced  tbefollowlngquestions:  "Question. 
Well,  you  was  conecious,  wasn't  you? 
Answer.  I  was  conscious  of  a  very  severe 
pain.  Q.  Well.you  went  homethat  night, 
and  didn't  call  a  doctor?  Mr.  McKel- 
vey.  We  object.  I  don't  thinli  It  respon- 
sive tothedlrectexaminatlou."  Thecourt 
sustained  this  objection,  and  the  defend- 
ant's counsel  excepted.  Seeond.  Dr.  Ball, 
as  an  expert,  testified  in  chief,  on  the  part 
of  the  plaintiffs,  that  he  visited  the  plain- 
tiff Flora,  about  two  weelts  after  the  in- 
jury, in  consultation  with  Mrs.  Dr.  Howe, 
the  attending  physician,  and  furthei*  testi- 
fied that  he  examined  the  patient  as  to  her 
condition  at  that  time,  and  as  to  the 
probable  caosesofherailments.  On  cross- 
examination  defendant's  counsel  asked 
the  following  questions:  "Question.  You 
had  a  consuitatiou,  then,  did  you?  An- 
swer. Yes,  sir.  Q.  What  was  the  deter- 
minatluD  by  you  and  the  attending  phy- 
sician, as  to  what  was  the  serious  thing 
to  attend  to?  Mr.  Brusseau.  I  object  to 
the  evidence,  for  the  reason  that  the  same 
Is  Immaterial  and  incompetent."  The 
court  sustained  tliis  objection,  and  defend- 
ant's counsel  excepted.  Third.  Counsel 
then  asked  Dr.  Ball  what  was  the  treat- 
nientadvised  then,  (at  the  consultation.) 
The  objection  to  this  question,  on  the 
grounds  that  It  was  Immaterial,  Incom- 
petent, and  Irrelevant,  was  sustained  by 
thecourt,  and  counsel  excepted.  That  all 
these  questions  were  In  the  proper  line  of 
cross-examination,  and  that  each  of  theiu 
might  have  elicited  testimony  which  would 
have  been  competent,  relevant,  and  mate- 
rial, seems  too  plain  for  argument.  One 
of  the  witnesses,  being  a  party  testifying 
on  her  (fwn  behalf,  as  to  the  pain  she  suf- 
fered,— a  matter  as  to  which  It  would  have 
been  dltficult  to  contradict  lier, — and  the 
other  testifying  as  an  expert  mediciil  wit- 
ness, their  cross-examination  should  have 
been  allowed  a  liberal  range  touching  all 
matters  testified  to  In  chief,  or  tending  to 
test  the  temper,  bias,  motives,  Intelligence, 
accuracy,  credibility,  or  means  of  knowl- 
edge of  the  witness.  Whether  or  not  these 
errors.  In  excluding  proper  cross-examina- 
tion, may  have  been  prejudicial  to  the  de- 
fendant, need  not  be  determined,  since  the 
Judgment  should  be  reversed  on  theground 
of  eri'or  in  the  instructions  to  the  Jury. 
Otiier  points  are  made  by  counsel  for  ap- 
pellant, but.  In  my  opinion,  the  record 
shows  no  other  errors  than  those  above 
considered.  Ithlnk  thatthe Judgmentand 
order  should  he  reversed,  and  the  case 
remandetl  for  a  new  trial. 

We  concur:  Foote,  C;  Belcheh,  G. 


PEBCumAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed,  and  the  case  remanded 
for  a  new  trial. 

  (87  C»l.  471) 


Brumi.bt  et  &L  V.  Flint.   (No.  ]3,«65.) 

{Suj(yreme  Cowrt  of  CoZi/omio.  Jan.  14, 1801.) 

Appeal— Objections  to  Evidbsck— Bxoessivb 
Dajiaobs. 

1.  Where  a  witoeHS  is  aslced  what,  in  his 
estimation,  was  the  damage  done  by  cattle  tres- 
passing on  pasture  land,  and  the  question  is  ob- 
jected to  on  the  ground  tbat  It  is  "incompetent, 
irrelevant,  and  ImmatGrial  as  asking  for  a  con- 
clusion, •  •  •  and  as  not  the  proper  way  to 
I>rove  damages, "  the  point  that  the  witness  had 
not  been  shown  to  possess  the  requisite  knowl- 
edge to  espross  an  opinion  cannot  be  raised  for 
the  first  time  on  appeal.  DistiDsruishing  Reed  v. 
Drais,  67  Cal.  491,  8  Pac.  Rep.  20. 

2.  Where,  in  an  action  for  damage  done  by 
trespassing  cattle,  the  evidence  as  to  the  number 
of  the  cattle,  and  the  amount  of  damage,  is  con- 
flicting, it  cannot  be  said  that  a  Judgment  for 
tS2.=^  is  excessive,  though  the  cattle  were  on  the 
land  onlyat  times  during  two  months,  and  plain- 
tiff paid  only  a  tl,000  rent  for  the  land  for  the 
whole  year,  and,  after  the  trespass,  subleased  it 
for  $1,500. 

Commissioners' decision.  Departments. 
Appeal  from  superior  court,  San  Luis 
Obispo  county;  V.  A.  OnE^a,  Judge. 

W.  H.  Spencer,  for  appelant.  W.  B.  Dil- 
lard,  for  respondents. 

Belcher,  C.  In  December,  18S7,  one 
Chester  R.  Brumley  leased  from  the  own- 
er 16,820  acres  of  grazing  land  fur  the  year 
1888.  Between  January  1  and  February 
7, 1888,  the  defendant's  cattle  wrongfully 
entered  upon  a  portion  of  this  land,  and 
ate  up,  trod  down,  and  destroyed  Ihe 
grass  and  feed  growing  thereon.  In  Mny, 
18S8,  the  said  Brumley  died,  and  thereafter 
the  piaintins  were  duly  appointed  and 
qualified  as  executors  of  his  wilL  The 
plnlntiffs,  as  such  executura,  brought  this 
actio^  to  recover  damages  for  the  alleged 
trespasses  of  defendant's  cattle  in  the 
sum  of  ¥1,000.  The  case  was  tried  before 
the  court,  without  a  jury,  and  by  the  Judg- 
ment the  plaintiffs  were  awarded  the  sum 
of  ¥325,  and  costs  of  suit.  From  this  Judg- 
ment, and  an  order  denying  a  new  trial, 
the  defendant  appeals. 

1.  At  the  trial,  C.  J.  Brumley  was  called 
aja  a  witness  for  plaintiffs,  and,  after  stat- 
ing that  he  was  the  son  of  Chester  R. 
Brumley,  and  one  of  the  plaintlfls,  pro- 
ceeded to  testify  as  follows:  "I  know  the 
land  described  in  the  complaint,  and  have 
known  it  for  the  past  fifteen-  years.  It  la 
grazing  land.  I  know  defendant's  cattle. 
They  are  branded  with  a  star.  I  saw  de- 
fendant's cattle  on  the  land  descrilted  In 
the  complaint  many  times  during  Janu- 
ary and  February,  1888,— eight,  nine,eleven, 
or  twelve  hundred  of  them, — and  they 
were  trespassing  on  the  land.  There  were 
many  fresh  rain-water  pools  on  the  land, 
and  the  cattle  ranged  there.  The  ground 
was  wet  during  these  months,  there  hav- 
ing been  a  heavy  snow-storm  and  ranch 
rain,  and  the  cattle  InJurM  and  dnmage<l 
the  pasture  greatly  by  treading  it  down 
and  eating  it.  For  the  last  five  years  I 
have  been  in  the  cattle  business  near  this 
land."   The  witness  was  then  asked  by 
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plaintiffs'  counsel  to  state  what  amount 
of  damagre.  In  bis  estimation,  was  done 
by  the  cattle  daring  tbe  time  they  weie 
treapassluK  upon  tbe  land.  The  defend- 
ant objected  to  the  question,  "upon  the 
ground  that  the  same  was  Incompetent, 
Irrelevant,  and  Immaterial,  as  asking  for 
a  com-1u8ton  which  thtt  court  was  to  ar- 
rive at  Irom  the  facts  fflven  in  testimony ; 
and  farther  as  not  the  proper  way  to 
prove  damages."  The  coart  oT-errnled 
the  objection,  and  the  d^endant  reserved 
an  exception.  Tbewlthess  thenanswered: 
"The  damage  from  eating  up,  treading 
down,  and  destroying  the  grass  on  tbe 
land  by  defendant's  cattle  during  tbe  time 
you  mention  would,  in  my  estimation, 
amount  to  (700  or  f 800. "  It  Is  now  urged 
for  appellant  that  tbe  ruling  above  men- 
tioned was  erroneous,  because  the  wit- 
ness had  not  been  "shown  to  possess  the 
requisite  knowledge  of  the  value  of  the 
property  claimed  to  have  been  Injured  by 
defendant's  cattle,"  and.  In  support  of 
this  position.  Keed  v.  Drals,  67  Cal.  491,  8 
pRC.  Rep.  20.  Is  ci^ed.  It  Is  not  claimed 
that  tbe  answer  to  the  question,  U  given 
by  a  competent  witness,  wonld  have  been 
incompetent.  Irrelevant,  or  Imtnaterlal, 
and  upon  that  question  we  are  not  called 
upon  to  express  an  opinion.  It  will  be 
observed  here  ttiat  tbe  objection  was  not 
that  the  witness  was  incompetent,  for 
want  of  sufflclent  knowledge,  to  testify  as 
to  tbe  damages,  but  only  that  It  was  not 
the  proiier  way  to  prove  damages.  The 
general  rule  is  that  "a  party  objecting  to 
the  admission  of  evidence  must  specify 
the  ground  of  hie  objection  when  the  evi- 
dence Is  offered,  and  will  be  considered  as 
having  waived  all  objections  not  so  speci- 
fied. "  People  V.  Manning,  48  Cal.  »38.  It 
la  true  that  a  general  objection  Is  sufiB- 
cient.  If  the  evidence  objected  to  is  abso- 
lutely Inadmissible  for  any  purpose. 
Nightingale  v.  Scaunell.  18  Cal.  315.  But 
otiierwlse,  to  entitle  the  objection  to  no- 
tice, "  the  party  should  have  laid  his  finger 
on  thepolnt  at  the  time."  Martin  v.Trav- 
ers.  12  Cal.  243;  Cocbran  v.  O'Keefe,  34 
Cal.  S6S.  Conceding  therefore,  without  de- 
ciding, that  tbe  witness  was  not  shown 
to  possess  the  requisite  knowledge  to  ena- 
ble him  to  testify  as  to  tbe  damages,  still 
we  do  not  think  tbe  point  made  can  be 
considered  here,  for  the  reason  that  that 
objection  to  the  question  was  not  taken. 
In  Reed  v.  Dra's,  supra,  there  Is  nothing 
in  conflict  with  what  bas  been  said.  In 
that  case,  as  shown  by  the  record,  a  wit- 
ness was  asked  to  give  the  value  of  certain 
land,  and  tbe  testimony  was  objected  to, 
and  excluded  by  the  court,  "  on  the  ground 
that  the  witness  bad  not  shown  himself 
competent  to  testify  on  that  point."  In 
affirming  the  Judgment,  the  court,  among 
other  things,  said:  "There  Is  no  doubt 
that  a  witness  acquainted  with  the  value 
of  property  may  give  an  opinion  as  to 
sucb  value,  but  he  must  first  be  shown  to 
possess  the  requisite  knowledge,  and  then, 
although  such  knowledge  is  not  the  result 
of  any  peculiar  skill  in  a  particular  pur- 
suit, or  branch  of  business,  or  depart- 
ment of  science,  be  may  yet  l)e  heard. 
Where,  however,  the  knowledge  is  want- 
lug,  tbe  opinion  should  be  rejected.  We 


think,  therefore,  the  court  did  not  err  In 
refusing  to  admit  the  testimony. " 

2.  It'  Is  claimed  that  the  evidence  was 
insuffldent  to  Justify  the  decision  of  the 
court  that  plaintiffs  were  damaged  In  the 
sum  of  f325  by  reason  of  the  trespass. 
But  tbe  evidence  was 'conflicting  as  to  the 
number  of  cattle  that  committed  the  tres- 
passes, and  as  to  the  damage  done  by 
them.  On  the  part  of  tbe  plaintiffs,  the 
evidence  tended  to  show  that  they  were 
entitled  to  a  lai^rsum  than  was  award- 
ed to  them.  The  lact  that  tbe  deceased, 
Brumley,  paid,  as  rent  for  all  tbe  leased 
premises,  only  $1,000,  and,  some  time  aft- 
er the  tr^pass,  subleased  them  for  $1,500, 
Is  not  controlling.  We  cannot  say,  there- 
fore, that  the  Judgment  should  be  reversed 
or  modified,  becanse  the  damages  allowed 
were  excessive.  We  think  tbe  Judgment 
and  order  abonld  be  affirmed,  and  bo  ad- 
vise. 

Wecottcnr:  Yancmbf,  C;  Uatkb,  0. 

Pbb  (%riah.  For  the  reasons  given  In 
tbe  foregoing  opinion,  tbe  Judgment  and 
order  are  affirmed. 


  (87  C«l.  «75) 

Peoplb  ez  rsf.  Laine  v.  Ttrbgli<.  (Mo. 

14,076.) 

(Svpnme  Court  of  CaWomla.  Jan.  17, 1881.) 
AFFOiKTmrr  to  Ofpicb— Vacanct— Holdiko 

OVBB. 

1.  Under  Fol.  Code  Cal.  |  879.  providing  that 
"every  ofBoer  shall  ooDtinoe  to  discharge  Uie  da- 
ties  of  his  office,  although  his  term  has  expired, 
until  his  Buocessor  has  Qaalifled, "  an  appoiatee 
by  tbe  governor  during  a  recess  of  the  legislature, 
to  flu  a  vacancy  in  ue  state  board  of  health, 
holds  until  the  qaaliflcation  of  his  successor,  not- 
wittiataudlu?  section  lOOu  provides  that  such  ap- 
pointee shall  only  held  office  tuitil  the  adjoura- 
ment  of  the  next  session  of  tbe  leeiBlatore. 

2.  Although  the  governor  issues  a  oommis- 
sioa  to  such  appointee  for  the  entire  balance  of 
tbe  nnexpij:ed  term,  its  legal  effect  is  to  fill  the 
vacancy  only  until  the  adjournment  of  the  next 
session  of  the  lef^Blatnre. 

8.  Where  the  legislature  falls  to  appoint  a 
successor  to  the  appointee,  the  governor  cannot 
then  appoint  another,  as  there  is  no  vacancy. 

4.  Wbere  such  appointee  has  duly  qaalified 
under  the  oommission  issued  by  the  governor, 
and  at  the  next  session  of  the  legislature  his  ap- 

E ointment  is  confirmed  for  the  unexpired  term, 
ut  no  other  commission  is  issued,  the  appointee 
holds  under  his  first  commission,  and  is  not  re- 
quired to  qualify  again. 

In  bank.  Appeal  from  superior  court, 
Sacramento  county;  W.'G.  Van  Flbbt, 
Judge. 

Clinton  1j.  TfAite,  for  appellant.  Qeo, 
A.  Johnson,  Atty.  Gen.,  and  A.  L.  Hart^ 
for  respondent, 

De  Haven,  J.  On  November  17,  I8«4, 
during  a  recess  of  the  legislature,  a  vacan- 
cy existed  in  tbe  membership  of  tbe  state 
board  of  health,  and  on  that  day  the  ap- 
pellant, Tyrrell,  was  appointed  a  member 
of  said  board,  and  In  tbe  commission  la- 
sued  to  him  by  tbe  governor  it  was  recited 
that  he  was  thereby  appointed  a  mem- 
ber of  the  state  board  of  health,  vIcp  F. 
W.  Hatch,  deceased,  for  the  term  eiplrlne 
January  II,  18S8.  Appellant  duly  qual- 
ified cts  such  officer  November  19, 1884,  and 
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Blnce  that  date  has  contlnned  to  discharge 
thtidatlesof  said  office.  Upon  January 
20, 1885.  the  Ic^alature  being  in  session, 
the  gorernor  transmitted  to  the  senate  a 
ineRsage  informing  that  body  of  appel- 
lant'H  said  appointment,  on  Noremberl?. 
JS^,  "for  the  term  ol  four  years,  vice  F. 
W.  Hatch,  deceased,"  and  the  senate  was 
reqaested  to  consent  thereto.  The  senate 
took  action  upon  said  meeaage,  and  the 
question.  "  WAl  the  senate  advise  and  con- 
sent to  the  appointment  of  Q.  G.  Tyrrell 
of  Sacramento  as  a  member  of  the  state 
board  ol  health  for  the  term  of  four  years, 
vice  F.  W.  Hatch,  deceased?"  was  decided 
In  the  affirmative.  The  governor  did  not 
thereafter  Issue  to  appellant  any  commis- 
sion fur  said  office,  nor  has  be  since  such 
action  ot  the  senate  taken  any  oath  of 
office  as  a  member  of  said  board.  On 
March  18, 1889,  during -a  recess  of  the  leg- 
Jslnture,  the  governor  appointed  the  re- 
lator, Laine,  to  the  said  ofSce  of  member 
of  the  state  board  of  health,  and  upon 
that  day  ho  duly  qualified  as  such.  The 
Judgment  of  the  court  below  was  in  lavor 
of  the  relator,  and  ousting  the  appfdlant 
from  said  office.  From  this  Judgment, 
and  an  orderdenylngbls  motion  fora  new 
trial,  the  defendant,  Tyrrell,  appeals. 

We  think  the  commission  issued  by  the 
governor  to  appellant  on  November  17, 
1884,  must  be  held  to  have  legal  effect,  sim- 
Idy  as  an  appointment  to  fill  the  vacancy 
then  existing,  nntll  the  adjournment  ot 
the  next  session  of  the  l^slature,  as  the 
governor  was  not  authorized  to  make  an 
appointment  for  any  longer  time  than  dur- 
ing the  recess  of  the  legislature.  Fol. 
Code,  ^  1000.  Upon  the  Issuance  ot  this 
commission  the  appointment  to  fill  such 
vacancy  temporarily  was  complete,  and 
needed  no  action  of  the  senate  to  confirm 
It.  People  V.  Casnean.  30  Oal.  S04.  And 
we  think  that  under  this  commission  the 
appellant  was  vested  with  the  right  to 
hold  9ald  office  until  the  appointment  and 
qualification  of  a  successor  In  the  mode 
provided  by  law.  Section  879  of  the  Polit- 
ical Code  declares:  "Every  officer  must 
continue  to  dlschai^  the  duties  of  his 
office,  although  his  term  has  expired, until 
his  succeS'Sor  has  qualified;"  and  Kection 
1000  of  the  Political  Code  does  not  create 
an  exception  to  this  rule.  In  the  case  of 
officers  temporarily  appointed  by  the  gov- 
ernor. The  languageol  that  8ectlon,"but 
the  i>erson  so  appointed  can  only  hold  the 
office  nntil  the  adjournment  of  the  next 
session  of  the  legislature,"  simply  means, 
when  construed  with  section  879,  as  it 
must  be,  that  the  term  of  such  appointed 
officer  shall  expire  upon  the  adjournment 
of  the  next  session  of  the  legislature,  and 
his  successor  may  take  his  place;  but,  If 
no  successor  has  been  appointed,  then  the 
very  condition  ot  affairs  intended  to  be 
provided  tor  by  section  879  has  arisen,  and 
that  section  applies.  It  Is  the  settled  law 
of  this  state  that  the  mere  expiration  of 
the  tf!rm  of  the  Incumbent  ofan  office  does 
not  create  a  vacancy  therein  such  as  the 
governor  alone  Is  authorized  to  fill  by  the 
appointment  of  a  successor.  People  v. 
Tllton,87  Cal. 614;  People  v.Bissell,  49  Cal. 
407.  It  would  follow  from  this  that  the 
appolntmoit  ot  the  relator  daring  a  recess 


ot  the  legislature  was  invalid,  unless,  un- 
der section  996  ot  the  PoUtlcal  Code,  a 
vacancy  was  created  by  the  failure  nt  the 
appellant  to  take  and  tile  his  official  oath 
after  the  confirmation  ol  the  senate.  The 
obligation  to  take  and  file  such  oath  did 
not  arise  unless  the  message  of  the  gov- 
ernor announcing  the  appointment  of  ap- 
pellant during  the  recess,  aud  the  action 
of  the  senate  advising  and  consenting  to 
the  same*  constituted  an  appointment  of 
appellant  as  his  own  successor.  But,  even 
construing  these  acts  of  the  governor  and 
senate  as  a  nomination  and  confirmation 
of  appellant  as  his  own  successor,  (and 
whether  they  can  be  so  construed  we  do 
not  determine,)  suctr  appointment  was 
notcompteted.no  commission  having  been 
subsequently  issued  to  the  appellant.  In 
the  matter  of  an  executive  appointment, 
with  Che  consent  of  the  senate,  the  issu- 
ance of  a  commission  Is  not  a  mere  minis- 
terial act,  but  is  a  part  of  the  act  of  ap- 
pointment. It  Is  tbisact  which  completes 
the  appointment,  as  well  as  perpetuates 
the  evidence  of  it.  People  v.  Murray,  70 
N.T.G26.  And  this  Is  also  the  doctrine 
ot  the  case  of  Conger  v.  fjlimer.  82  Cal.  76. 
It  follows  that  the  court  below  erred  In 
rendering  Judgment  tor  the  relator  upon 
the  findings.  Jndgmmt  and  order  re- 
versed. 

Weconcnr:  Beatty»O.J.;  Sharpbteix, 
J. ;  HabbisoNi  J. ;  Gaboottb,  J. ;  McFab> 

LAND,  J. 

Beat     Butler.  (No.  14,<K1.) 
(.3wpnme  Court  of  CaUfomia.  Jan.  17, 1891.) 

APPBU— DlSHISSAIk 

Where  no  undertaking  on  appeal  Is  filed 
within  five  days  after  servico  of  the  notloe  of  Bp- 
peal,  as  required  by  Code  Civil  Froc.  Cal.  $  9w, 
there  is  uo  appeal  before  the  court  to  be  consid- 
ered  or  dismissed.  FoUowiog  BeHeerade  v. 
Brtdgo  Co.,  80  Gal.  61,  2S  Fao.  Rep.  N,  and  otbt- 
mling  Keay  v.  Butler,  ante,  850. 

In  bank.   On  rehearing. 

Per  Cdbiau.  The  motion  to  dismiss 
the  appeal  In  this  case  upon  the  showing 
made  at  the  time  the  motion  was  submit- 
ted should  have  been  overruled  on  the  au- 
thority of  Beliegrade  v.  Bridge  Co.,  80  Cal. 
61,  22  Pac.  Rep.  57,  and  cases  therein  cited. 
Since  then  the  record  has  been  filed  here, 
which.  It  is  claimed,  shows  that  the  under- 
taking on  appeal  was  filed  in  time.  The 
order  heretofore  made  dismissing  the  ap- 
peal is  set  aside,  and  the  motion  over- 
ruled, without  prejudice  to  further  consid- 
eration, at  the  proper  time,  whether  t^e 
appellant  is  entitled  to  be  heard. 


(87  C«l.  «80) 

Id  re  Couts'  Estate.  (No.IS.996.) 
(Supreme  Court  ctf  Cal^omia.  Jan.  U.  1891.) 

CUIIU  AGAINST  EXECDTOHS— ALK)WAKC»  —  BaLC 

of  Land. 

1.  Under  Code  Civil  Proc.  Cal.  $  1636,  provid  ■ 
lag  that,  when  a  sale  ot  property  Is  necessary  to 
pay  the  debts  of  a  decedent,  or  the  charges  of  the 
administratloti,  the  execator  may  sell  real  estate 
for  that  purpose  upon  the  order  of  the  court,  and 
section  IMS,  providing  that,  if  the  executor  neg- 
lect to  apply  for  an  arder  of  sale,  any  peraoa  may 
make  appiication,  one  whose  claim  against  the 
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executor  for  services  to  the  estate  has  been  al- 
lowed by  the  court  may  make  application  for  the 
sale  of  land  to  pay  it,  and  the  court  bas  juriBdic- 
tion  to  settle  and  allow  such  claim,  without 
waiting  for  the  executor  to  pay  it,  and  charge  it 
as  an  expense  ot  the  administration. 

3.  Under  Code  Civil  Proc  Cal.  i  IdST,  provid- 
ing that  the  settlement  and  allowance  at  an  ex- 
ecutor's account  is  conclosiveas  to  all  interested, 
except  those  under  disability,  an  order  settling 
an  executor's  account,  and  allowing  a  claim  in- 
cluded therein  of  a  third  person  for  services  ren- 
dered the  estate.  Is  oonmusive  on  the  devisees 
who  do  not  appeal. 

Departtnent  1.  Appeol  from  superior 
court,  San  Dle^  county ;  C.  W.  C.  Bow- 
ell,  Judge. 

Ltovy  &  Bamee  And  Conkltn  &  Hufcbes, 
for  appellant.  Trippett  &  NeaJe  and  Hnn- 
aaker,  Britt  A  Qootiricb,  for  respondents. 

Patebson,  J.  On  May  29.  1889,  theesec- 
ntrix  filed  an  account  of  ber  administra- 
tion of  the  estate  from  J  anuary  29, 1887,  to 
February  1, 188U,  wblcli  set  forth,  among 
other  items  of  the  same  nature,  a  claim  ot 
¥1,240.57  against  the  executrix  by  Care  J. 
Couts,  for  Hervices,  money  paid  out,  etc., 
"the  validity  of  .which  cbai^es  aicainst 
said  estate"  sbe  asked  the  court  to  deter- 
mine on  the  settlement  ot  the  account. 
After  due  notice,  a  hearing  was  had,  pnd 
the  Hccount  was  settled.  With  respect  to 
the  Item  referred  to,  the  court  found  that 
It  u  as  a  legal  cbarge  against  tbe  estate, 
and  authorized  tbe  execatrix  to  pay 
CoutB  out  ot  any  moneys  that  might 
thereafter  come  into  her  hands  as  execu- 
trix. On  March  5,  1890,  Couts  filed  a  peti- 
tion asking  for  an  order  requiring  the  ex- 
ecutrix to  sell  so  much  of  tbe  real  estate 
asabould  be  necessary  to  pay  bis  claim. 
An  order  to  sbow  cause  was  Issued,  and 
at  the  trial  the  petitioner  Introduced  evi- 
dence tending  to  support  every  material 
allegation  of  his  petition,  but,  on  motion 
of  the  devisees,  a  nonsuit  was  granted, 
and  the  proceeding  dismissed.  From  this 
order,  petitioner  bas  appealed.  It  is  ad- 
mitted that  the  court  in  its  decree  settling 
the  account  made  the  order  referred  to, 
and  that  the  executrix  bas  not  paid,  aud 
has  not  funds  in  ber  hands  sufficient  to 
pay, petitioner  the  amount  allowed, but  It 
is  claimed  that  the  mmsuit  and  dismissal 
were  proper  because  the  order  of  the  court 
allowing  CoutB  ¥1, 240.57  is  void;  that  his 
claim,  if  any  be  had,  was  against  tbe  exec- 
utrix, and,  until  she  pays  it,  and  presents 
It  in  beraccount  as  an  expense  ot  adminis- 
tration, the  court  cannot  act  upon  it; 
that  the  claim  is  barred  by  the  statute  of 
limitations,  but,  if  tbe  appellant  has  any 
remedy  at  all,  it  Is  by  execution  against 
the  executrix,  under  section  1647,  Code 
Civil  Proc.  We  think  that  tbe  petition 
states  tacts  suflBclent,  and  Chat  upon  tbe 
evidence  offered  by  petitioner  tbe  motion 
for  nonsuit  should  have  been  denied.  Sec- 
tion 153(i,  Code  Civil  Proc,  provides  that, 
"  when  a  sale  ot  property  of  the  estate  is 
necessary  to  pay  *  •  •  the  debts  out- 
standing against  the  decedent,  or  the 
delits,  expenses,  or  charges  of  admlnlstra- 
tioo,  the  executor  may  also  sell  any  real 
as  well  as  personal  property  of  tbe 
estate  for  that  purpose,  upon  the  order  of 
the  court;"  and  section  1645  provides 


that,  **!!  the  executor  or  administrator 
neglect  to  apply  for  an  order  of  sale  when 
it  Is  necessary,  any  person  may  make  ap- 
plication therefor  in  the  same  manner  m 
the  executor  or  administrator,  •  •  • 
and  the  decree  of  sale  must  fix  the  period 
of  time  within  which  the  executor  or  ad- 
ministrator must  make  the  sale."  Theee 
proTisioos  were  intended  to  afford  credit- 
ore  of  tbe  executors,  as  well  as  creditors 
ot  tbe  decedent,  the  means  of  securing 
payment  of  their  claims  against  the  es- 
tate, and  necessarily  contemplate  ex- 
penses of  administration,  which  theexecu- 
tor  neglects  or  refuses  to  pay.  There  Is 
nothing  In  tbe  statutes  which  renalree 
payment  of  claims  against  the  executor 
for  services  rendered,  or  materials  fur- 
nished, tbe  estate  during  administration, 
before  they  can  be  allowed  In  the  settle- 
ment ot  bis  account.  It  would  be  a  mis- 
fortune if  there  w^ere.  Where  the  represent- 
ative of  tbe  estate  has  a  doubt  as  to  the 
legAlty  of  tbe  claim,  or  the  amount  that 
should  be  paid  for  services  rendered,  or 
materials  furnished.  In  the  course  ot  ad- 
ministration, it  is  proper  for  his  own  pro- 
tection, as  well  as  for  tbf  protection  of  the 
heirs,  that  the  court  should  determine, 
after  notice  to  all  persons  interested, 
whether  the  estate  Is  liable  at  alt,  and,  if 
so.  In  what  amount.  Dwindle  v.  Henri- 
quez,  1  Cal.  392;  Garnee  v.  Maloney.  38 
Cal.  88.  The  order  settling  the  account 
was  appealable,  and  the  allowance  of  the 
claim  is  conclusive  against  every  one  in- 
terested, except  those  laboring  under  dis- 
ability. Sections  1637,  1638,  Code  Qvll 
Proc;  Deck's  Estate,  6  Cal.  669;  Stott's 
Estate,  52  Cal.  406.  The  order  appealed 
from  Is  reversed,  and  tbe  proceeding  is  re- 
manded for  a  new  trial. 

We  concur:  Harrison,  J.;  GlABonTTB,  J. 


(W  Cal.  N8) 
Haklan  et  al.  v.  Stufflrbrbu  et  ai. 
'  (No.  14,063.) 
(Supreme  Court  cf  California.  Jan.  Si,  180L) 
Mecdantcs'  Liens— Fobbclosubb—Findimob. 

1.  In  a  suit  to  foreclose  a  mechanic's  Hen  for 
painting  and  graining  a  house  under,  a  contract 
with  deFendant,  findings  that  plaintiff  substan- 
tially performed  the  contract,  and  also  that  some 
small  places  were  unfinished  which  would 
cost  about  five  dollars  to  finish  properly,  are  not 
contradictory. 

2.  Such  findings  are  sufficient  to  support  a 
Judgment  for  plaintiff  for  the  contract  price,  less 
five  dollars. 

S.  Code  Civil  Proc  Cal.  S  1193,  provides  that 
the  owner's  interest  in  land  shall  oia  subject  to 
mechanics'  liens  for  the  erection  of  a  hnildii^ 
tbereon  under  contract  with  tbe  lessee,  where  . 
the  owner  knows  of  the  erection  of  such  building 
and  fails  to  give  notice  that  he  will  not  be  re- 
sponsible for  it.  Held,  that  the  owner's  interest 
may  be  sold  on  foreclosure  of  such  mechanic's 
lien  where  he  knew  of  tbe  erection  of  the  build 
ing,  and,  after  its  completion,  made  a  payment 
to  plaintiff  on  account  A  his  wOTk. 

In  bank.  Appeal  from  superior  court, 
Tularecounty ;  Wii-liam  W. Cross,  Judge. 
.  Brown  &  Daggetty  ior  apijellants.  Lam- 
beraon  A  Taylor,  tor  respondents. 

Hauribox.  J.  Action  for  the  foreclosure 
of  a  mechanic's  lien.  Tbe  plaintiffs  con- 
tracted with  tbe  defendant  StuflBebeem, 


Digilized  by 


Google 


Cal.) 


IK  BE  TILDEK. 


687 


who  wan  the  I^Mce  of  certain  lands  owned 
by  the  detendunts  Baehore,  to  do  the 
work  of  palr.tins:,  varnishing  and  grain- 
Ing  upon  soinebaildlngB  which Stufflebeem 
was  constructing  'or  himeelf  upon  said 
lands,  upon  tbe  completion  of  whicb  they 
were  to  receive  (146.  The  main  Ifisue  pre- 
sented In  the  case  was  whether  the  plain- 
tiffs had  completed  the  work  according  to 
their  contract.  The  court  found  that  the 
plaintiffs  had  snbstanttally  complied  with 
all  tbe  terms  of  said  contract,  and  com- 
pleted said  work  on  or  about  the  10th  day 
of  April,  1890,  but  that  some  small  places 
In  the  house  were  not  properly  grained  and 
finished,  and  that  the  cost  of  properly  fin- 
ishing such  places  would  be  notmore  than 
five  dollars;  and  thereupon  gave  judg- 
ment for  tbe  plaintiffs  for  the  amount  of 
the  contract  price,  after  deducting  said 
sum  of  five  dollars. 

1.  It  Is  contended  by  the  appellants  that 
tbe  findings  are  contradictory,  and  do  not 
support  the  jodgmeut.  Neither  of  these 
propositions  can  be  maintained.  The 
finding  that  the  plaintiffs  substantially 
compiled  with  all  the  terms  of  their  con- 
tract, and  completed  the  work,  is  entirely 
consistent  with  the  finding  that  some 
places  in  the  bouses  were  not  properly 
grained  and  finished;  and  the  finding  that 
the  cost  of  properly  finishing  such  places 
would  not  DO  more  than  five  dollars  sup- 
ports, rather  than  contradicts, the  finding 
of  substantial  performance.  The  perform- 
ance of  a  contract  need  not  in  all  cases  be 
literal  and  exact,  in  order  to  entitle  a  par- 
ty to  curapfnsation  therefor.  Especially 
Is  this  the  rule  in  ctmtracts  for  labor  by 
mechanics  or  artisans,  where  the  qnallty 
i>f  the  work  done,  or  tbe  manner  of  Its 
performance.  Is  the  sole  matter  In  dispute, 
and  is  to  be  decided  upon  conflicting  testi- 
mony. In  contracts  for  the  construction 
or  repair  of  buildings,  a  substantial  per- 
formance of  his  contract  is  sufficient  to  en- 
title tbe  contractor  to  compensation  for 
the  work  done  by  blm  under  the  contract. 
If  there  has  been  no  willful  departure  from 
its  provisions,  and  no  omission  of  any  of 
its  essential  parts,  and  the  contractor  has, 
in  good  faith, performed  all  of  Its  substan- 
tive terms,  he  will  not  be  held  to  have  for- 
feited his  right  to  a  recovery  by  reason  of 
trivial  defects  orlmperlectioiiH  in  the  work  - 
performed.  If  the  omlHsion  or  lmi>erfpc- 
tion  Is  BO  slight  that  It  cannot  be  regard- 
ed as  an  Integral  or  substantive  part  of 
the  original  contract,  nnd  the  other  party 
can  be  comp'.'nHated  therefor  by  a  recoup- 
ment for  flamages,  the  contractor  does 
not  lose  his  ilgbt  of  action.  VVhart.  Coat. 
g607;  Llgget  v.  Smith,  3  Watts,  331 ;  Phil- 
Hp  V.  Gallant,  62N.  Y.  264;  Haywanl  v. 
Leonard,  7  Pick  185;  Sinclair  v.  Tallmadge, 
85  Barb.  604.  This  rule  is  peculiarly  ap- 
plicable in  a  case  where  the  other  party 
has  received  the  benctlt  of  what  has  been 
done,  and  is  enjoying  the  fruits  of  the 
work.  Section  llSTof  the  Code  of  Civil 
Procedure  provides  that  "any  trivial  im- 
perfection in  the  said  work  •  •  •  shall 
not  be  deemed  such  a  lack  of  completion 
ns  to  prevent  the  filing  of  any  Hen."  If 
the  Hen  can  be  "filed"  notwithstanding 
^uch  imperfection,  it  must  follow  that  the 
-claimant  can  foreclose  his  Hen,  and  that 


the^trlvlRllmpertectlon  In  the  work**  Is 

no  defense  totheaction.  Whether  thecon- 
tract  has  been  substantially  performed  is 
a  question  of  fact  which  must  be  deter- 
mined by  the  trial  court  in  each  Instance 
from  the  facts  and  circumstance  la  the 
case,  and  the  finding  of  the  trial  court  up- 
on that  point  Is  asconcivslve  as  Is  Its  find- 
ing of  any  other  fact.  The  present  case  is 
before  us  upon  the  lodgment  roll  alone. 
In  the  absence  of  the  testimony  upon  tbis 
point,  we  are  bound  to  assume  tbat  It 
was  sufficient  to  support  the  finding  that 
the  plalntiffssubstanttally  completed  their 
contract,  as  also  the  finding  that  the  de> 
fendants  would  be  fully  compensated  lor 
any  Imperfection  In  tbe  work  by  deduct- 
ing five  dollars  from  the  contract  price. 
If  they  can  be  thus  compensated  in  dam- 
ages, full  Justice  Is  done  to  all  parties  by 
deducting  that  amount  from  the  contract 
price,  and  allowing  the  contractor  to  re- 
cover for  the  work  that  has  been  done  by 
him. 

2.  Appellants  urge  that  it  was  error  to 
order  a  sale  of  tbe  Interest  of  the  defend- 
ants Bashore  In  the  lands  described  in 
tbe  judgment,  and  cite  section  1185  of  tbe 
Code  of  Civil  Procedure,  as  declaring  that 
only  the  Interest  of  the  person  causing  the 
building  to  be  repaired  Is  aubject  to  the 
Hen.  But  It  Is  found  by  theconrt  tbat  the 
defendants  Bashore  knew,  at  tbe  time,  of 
the  construction  of  the  said  buildings,  and 
of  all  the  terms  and  conditions  of  tbe  con- 
tract between  the  defendant  Stufflebeem 
and  tbe  plaintiffs  at  the  tlnielt  was  made ; 
and  also  that,  on  the  completion  of  the 
work.thedefendant  Rachel  Basbore  made 
a  payment  to  the  plaintiffs  on  account 
thereof.  Section  1102  of  the  Code  of  Ovll 
Procedure  provides  that  when,  with  such 
knowledge,  the  owner  falls  to  give  notice 
that  he  will  not  be  responsible  for  the 
same,  his  interest  in  the  land  shall  be  sub- 
ject to  the  lien.  In  Lumber  Co.  v.  New- 
kirk,  80  Cal.  275, 22  Pac.  Rep.  m,  these  sec- 
tions were  constroed  by  this  court  on  a 
similar  state  of  facts, and  It  was  held  tbat 
the  Interest^of  the  owner  in  the  lauds  was 
subject  to  a  lien  for  materials  used  In  the 
construction  of  a  building  thereon,  which 
was  erected  under  a  contract  made  by  the 
owner  of  the  leasehold  estate.  It  was 
also  held  in  that  case  that  it  was  not  nec- 
essary to  aver  that  the  owner  of  the  real- 
ty did  not  give  any  notice  that  he  would 
not  be  responsible  for  the  construction  of 
tbe  building.  Tbe  judgment  of  the  court 
below  must  be.  affirmed,  aud  tbat  coui't 
is  directed  upon  the  filing  therein  of  the 
irmittitur  to  allow  plaintiffs,  as  a  part  of 
their  costs  on  this  appeal,  a  reasonable 
fee  for  the  services  of  their  attorney  In  this 
court.  Code  CMvH  Proc.  §  1105. 

We  concur:  Bkatty,  C.  .T. ;  Shabpstein, 
J.;  Patukson,  J.;  De  Haven,  J.;  McFar- 

L.AND,  J.;  GaROUTTK,  J. 


(3  CbI.  Unrep.  383) 

Td  re  TiLDEN.  (No.  20,776.) 

(Supreme  Court  of  California.  Jan.  19, 1891.) 

ATT0RSET8— DisBAn;n!NT — Power  of  B[ipre»b 
Court— Ace  18 ATioN  op  LAnoEsr. 
Under  Code  Civil  Proc.  Cal.  §  287,  provid- 
ing that  an  attwney  may  be  disbarred  for  tbe 
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reason,  among  others,  that  he  has  been  oonvlcted 
of  a  crime  mvolvias  moral  turpitade,  the  su- 
preme court  has  do  authority  to  proceed  against 
a  member  of  the  bar  upon  a  mere  verified  acoosa- 
tiOQ  of  laXQtay,  preferred  tij  another  attorney. 

In  bank.  Application  to  disbar  an  at- 
torney. 

Ctittenden  Thornton^  for  petitioner.  T. 
C.  Coo/fan,  for  respondent. 

Bbattt,  C.  J.  This  la  a  proceedlnjp 
agalnBt  an  attorney  and  counBelor  of  thia 
court,  for  the  purpose  of  cauBing  bis  name 
to  be  stricken  from  the  roll.  It  Is  found- 
ed upon  a  rerlQed  aecusation,  of  which 
the  following  Is  a  copy:  "Now  comps 
Charles  F.  Hanlon,  an  attorney  and  coun- 
selor of  this  court,  and  brings  this  accu- 
sation against  Charles  L.  Tilden,  and  for 
causes  of  accusation  states  ^that  said 
Cbaiiee  !«.  Tilden  was  at  all  the  dates  and 
times  hereinafter  mentioned,  and  now  la, 
an  attorney  and  counselor  ol  this  court; 
that  heretofore,  to-wtt,  the  5th  day  of 
December,  1890,  at  the  city  and  county  of 
San  Francisco,  state  of  California,  the 
said  Charles  L.  Tilden  did  steal,  take,  and 
carry  away  from  the  ofllee  and  possession 
of  this  accuser,  and  by  force  and  arms, 
and  without  the  consent  ot  this  accuser, 
a  certain  ralaable  paper  atid  undertaking 
for  the  payment  of  money,  that  Is  to  say, 
a  certain  undertaking  of  the  firm  of  Tilden 
&  Tilden,  of  which  the  said  Charles  L. 
Tilden  is  a  member,  for  the  payment  unto 
laid  Charles  F.  Hanlon,  as  attorney  for 
Cbe  plaintiffs  tn  the  action  hereinafter 
mentioned,  for  the  sum  of  $160  to  be  paid 
as  penalty  coats  upon  the  consent  of  said 
Charles  F.  Hanlon,  as  attorney  for  plain- 
tiffs, to  a  continuance  of  the  argument  of 
a  certain  demurrer  in  an  action  then  pend- 
ing in  the  superior  court  of  the  city  and 
county  of  San  Prancisco,  state  of  Califor- 
nia, in  which  William  H.  Carpenter,  Harry 
S.  Carpenter,  and  Thomas  Carpenter  were 
plafntirts.  and  O.  M.  Schatf.  M.  L.  Wllbert. 
Williaim  S.  Arnold,  and  M.  M.  Donovan 
were  defendants;  'that  said  Charles fj. Til- 
den did  so  with  the  felonioys  intent  to 
steal,  take,  and  carry  a  way  from  the  office 
and  possession  of  said  plaintiffs*  attorney 
the  said  paper  and  undertaking,  Charles 
F.  Hanlon.*"  Upon  the  filing  of  this  ac- 
cusation, Mr.  Tilden  was  cited  to  answer 
It.  and  in  response  to  the  citation  he  flies 
an  answerdenying  the  truthof  thechai^e, 
and  at  the  same  time  objects  to  its  legal 
sufficiency.  His  objection  is  well  taken. 
The  accusation  is  somewhat  ambiguous, 
charging  a  larceny  in  terms,  but  describ- 
ing the  act  in  snch  manner  as  tn  leave  It 
doubtful  It  anything  more  than  a  tres- 
pass Is  alleged.  Assuming,  however,  that 
a  larceny  is  charged,  this  court  has  no 
Inriadiction  to  try  an  occuFintion  of  that 
character,  and  it  is  not  until  after  an  at- 
torney has  been  tried  and  convicted  of  a 
crime  Involving  moral  turpitude,  and  the 
record  of  his  conviction  produced  here, 
that  we  are  expressly  empowered  to  re> 
moreor  suspend  him  fur  that  cause.  Code 
Civil  Proc.  §  287.  But  it  la  contended  that 
In  such  matters  this  court  must  neces- 
sarily have  an  authority  more  extensive 
than  the  mere  letter  of  the  statute,  and 
to  enforce  this  view  the  case  Is  supposed 


of  an  attorney  notoriously  guilty  of  an  !j> 
famous  crime,  but  acquitted  of  the  charge 
through  some  scandalous  mlscarriacre  of 
i>  tlce.  It  Is  sufficient  on  this  point  to 
say  that  no  soch  case  is  before  na,  and 
that  It  will  be  time  enough  to  decide  it 
when  It  arises.  Even  conceding  that  in 
the  case  supposed  It  might  be  our  duty 
to  proceed  against  an  attorney  In  spite 
of  his  acquittal,  we  are  very  certain  that 
It  Is  no  part  of  our  duty  to  anticipate  the 
action  of  the  proper  trial  court  where  the 
attorney  has  not  even  been  accused.  Mr. 
Tilden's  demurrer  Is  sustained,  and  the 
proceeding  dismissed. 

We  concur:  Patersoh,  J.;  GABOtrrra, 
J.;  Db  Haven,  J.;  Hahiobon,  J.;  Sbahp* 
STEIN.  J.;  McFablaho,  J. 


  (S  Cal.  Uarer-  875) 

MiLLBB  T.  WaODINGHAM  M  uL    (Ko.  IV 

(Supreme  Court  of  CaUfonUa.  Jsn.  IS,  1891.) 

P1XTITBB8— Vktdor  aitd  Tsimn  —  Biobt  to  Rs- 
■ovB  HonsxB. 

1.  Houses  built  on  mud-silU  resting  upm  the 
soIL  which  is  not  disturbed,  are  afDxed  to  the 
land  within  the  terms  of  Civil  Code  Cal.  f  660l 
declaring  that  "a  thing  Is  deemed  to  be  aJBxed  to 
the  land  when  it  is  *  *  *  permanently  resting 
upon  it,  as  In  the  case  of  builalogs. " 

8.  Such  houses  built  by  a  contractor  for  a 
vendee  in  possession,  who  has  paid  put  of  Uia 
price  for  the  land,  and  who,  being  onable  to  pay 
iat  the  houses,  turns  them  over  to  tiie  cootractor, 
cannot  be  removed  from  Vbe  freehold  by  the  lat- 
ter. Distinguishing  Heady  v.  OinkerboS,  57 
CaL  8. 

8.  A  vendee  who  has  not  paid  the  entire  pur- 
ohase  price  oannot  claim  the  right  to  remove 
houses  built  by  him  on  the  land  on  the  principle 
that,  sinoe  equity  regards  that  as  done  whicb 
ought  to  be  done,  be  should  be  deemed  the  trus- 
tee of  the  purchase  money  for  the  vendor,  and  the 
equitable  owner  of  the  land,  with  the  right  to 
deal  with  it  as  he  pleases. 

4.  A  vendee  who,  while  in  possessloa  under 
an  executory  contract  of  purchase,  has  bulls 
housos  on  the  land  before  paying  the  entire  pur- 
ohase  nice,  may  be  ei^luea  by  the  vendor  from 
removing  them. 

ComniiHsloners'  decision.  Departments 
Appeal  from  superior  court,  8an  Bernard- 
ino county;  John  L.  Camfbcli^  Judffe. 

Waters  A  Gird,  for  appellant.  BurrisA 
Gregg,  lor  respondents. 

Ha7nr.  C.  This  was  a  suit  for  an  In- 
junction to  restrain  the  defendants  from 
removing  six  buildings  from  the  plaintiff's 
land,  and  for  damages  for  injuries  sus- 
tainedln  that  regard.  The  trial  courtgave 
Judgment  for  the  defendants,  and  the 
plaintiff  appeals  upon  the  flndings.  The 
findings  show  the  following  case:  The 
plaintiff,  who  wasthe  owner  of  two  bloclcs 
of  land  tn  "Ontario  Colony,  "and  of  half 
of  the  streets  in  front  thereof,  made  a  con- 
tract to  sell  the  land  to  the  defendant's  as- 
signor, who  entered  Into  possessloa.  and 
paid  the  su  m  uf  $9,000  "  on  said  contract.  "* 
While  in  possession  he  caused  the  houaea 
In  question  to  be  erected,  but,  being  un- 
able to  pay  the  contractor,  he  made  over 
the  houses  tobini.and  the  lattersold  them 
to  the  defendants,  who  proceeded  to  move 
them.  It  does  not  clearly  appear  whethei 
thehouscswereerected  upon  the  plaintiff** 


1  Reversad  In  banc.    Sea  27  Pac.  7S0.  »1  Cal.  877. 
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blocks  of  land,  or  upon  the  streets  In  front 

thereof.  Bnt  the  counsel  have  assumed 
(what  in  all  probability  wasthe  fact)tliut 
the  houses  were  upon  the  blocks  men- 
tioned ;  and,  followiuK  the  lead  of  counsel, 
ve  have  so  assumed  lor  the  purposes  of 
this  opinion.  "Said  taoases  were  built  on 
red-wood  mnd-Bills  of  two-Inch  by  six-Inch 
timber;  satd  mnd-sllls  resting  upon  the 
soil.  The  soil  was  not  disturbed  In  bulld- 
iDK  or  remcvins  said  houses.  Nothinp; 
was  ever  said  about  the  bouses  being  built 
so  tbey  rould  be  removed."  It  does  not 
appear  what  was  the  price  to  be  paid  to 
ttae  plaintiff  tor  the  land.  The  inference  is 
that  only  a  part  of  the  price  was  paid. 
Assuming  that  such  was  tne  case,  It  does 
not  appear  whether  the  unpaid  portion 
was  due  at  the  time  of  the  removal  of  the 
houses,  or  at  the  commencement  of  the 
suit.  The  vendee  is  still  in  possession,  and 
the  contract  "is  snbeisting,  and  not  dis- 
affirmed. " 

The  first  question  to  be  considered  is 
whether  the  bouses  were  affixed  to  the 
land  in  such  a  manner  as  to  become  a  part 
of  the  realty.  The  term  "fixture"  is  used 
in  different  senses.  Somettraee  it  Is  used 
in  its  Keneral  sense,  of  a  thing  which  is  af- 
fixed to  land.  Merritt  v.  Judd,  14  Cal.  63, 
64.  Sometimes  It  is  used  to  designate  a 
thing  whidican  besereredtrom  land  after 
having  been  affixed  to  It.  In  this  sense  It 
is  a  term  "  denoting  the  verv  reverse  of  the 
name."  1  Chit.  Gen.  Pr.  p.  161.  Less  fre- 
quently It  Is  used  to  designate  a  thing 
which  cannot  be  removed  after  having 
been  affixed  to  the  land.  Ewell,  Flxt.  p.  4, 
and  note.  Bnt,  whatever  may  be  the  true 
sifmiflcatlouof  the  term,  it  is  manifest  that 
(with  certain  exceptions,  such  as  heir- 
looms  and  the  like)  the  thing  must  first  be 
affixed  to  the  laud,  in  a  legal  sense,  before 
any  question  as  to  its  removal  can  arise. 
It  not  affixed  to  the  land  In  any  sense,  its 
owner  may  move  It  about  at  pleasure.  The 
rule  of  the  common  law  was  that  a  thing 
was  not  to  be  deemed  affixed  to  land  un- 
less fastenedto  It  In  some  manner.  And 
in  Pennybecker  v.  McDongal,  48  Cal.  160, 
it  was  held  that  a  cabin  set  on  wooden 
blocks  not  attached  to  the  soil  was  per- 
sonal property.  But  the  value  of  the  cabin 
was  only  f25,  and  It  must  have  been  more 
or  less  of  a  temporary  structure.  In  New 
York  and  other  states  the  common-law 
rule  was  relaxed  bo  as  to  include  things  per- 
mauently  resting  upon  the  soil,  though 
not  fastened  thereto.  Thus,  In  Snedeker 
V.  Warring,  12  N.  Y.  175,  it  was  held  that 
a  statue  resting  upon  a  pedestal  tn  front 
of  a  building  was  a  part  of  the  realty; 
the  court  saying:  "A  thing  may  be  as 
flrnilj  affixed  to  the  land  by  gravitation 
as  by  damps  or  cement. "  And  see  Strick- 
land V.  Parker,  54  Me.  266:  Cavis  v.  Beck- 
ford,  62  N.  H.  229.  And  this  principle  is 
embodied  In  section  660  of  the  Civil  Code, 
which  provides  that  "a  thing  Is  deemed 
to  be  afHxed  to  land  when  It  is  •  *  • 
imbedded  In  It,  as  In  the  cose  of  walls ;  or 
permanently  resting  upon  it,  as  in  thecase 
of  bnildlngs."  In  thlscase  tbehouses  seem 
to  have  been  of  a  prrmanent  character, 
(they  cost  $4,100;)  and  we  think  that,  un- 
der the  Code,  they  must  be  considered  as 
having  been  "affixed"  to  the  land. 
T.2fiF.no.ll— 44 


This   being   so,  the   qaestlon  arises 

whether  the  successors  In  interest  of  the 
vendee  had  any  right  to  sever  the  houses 
from  the  land.  Upon  this  question  many 
modern  autborltl^  lay  great  stress  up- 
on the  intention  with  which  the  thing 
was  affixed.  (Vail  v.  Weaver,  182  Pa.  St. 
368, 19  Atl.  Kep.  138:  Walker  v.  Flourlng- 
Mill  Co.,  70  Wis.  96,  35  N.  W.  Rep.  ^2; 
Schaper  v.  Bibb,  71  Md.  149,  17  Atl.  Rep. 
935;  Docking  v.  Fraiell.38  Kan. 423,17  Pac. 
Rep.  160;)  while  others  say  that  the  In- 
tention Is  of  secondary  importance,  (Colla- 
niore  V.  GUlls,  149  Mass.  681,  22  N.  E.  Rep. 
46.)  But,  whatever  may  bethecontrolling 
principle,  the  preponderance  of  authority 
is  to  the  effect  that  a  building  of  a  perma- 
nent character,  erected  by  a  v^dee  in 
possession  under  an  executory  contract  of 
purchase,  is  part  of  the  realty,  and  cannot 
be  removed  by  him  or  his  successors  tn 
interest,  in  the  absence  of  an  agreement 
to  that  effect.  In  Ogden  v.  Stock,  34  HI. 
622,  the  action  was  replevin  for  a  house 
which  had  been  erected  by  the  vendee  In 
possession  under  a  contract  of  purchase, 
who,  after  falling  to  perform  his  con- 
tract, sold  the  house  to  the  defendant, 
who  removed  it.  The  court  gave  Judg- 
ment tor  the  plaintiff,  saying  that  it  could 
not  be  presumed  that  the  vendee  when  he 
affixed  the  bonse  to  th^  soil,  had  any  in- 
tention of  removing  It.  In  Hemmenway 
V.  Cutler,  51  Me.  407,  a  quffltlon  arose,  up- 
on a  writ  of  entry,  as  to  the  effect  of  an 
omission,  from  a  levy,  of  a  bam  erected  by 
a  vendee  in  possession  under  a  bond  for  a 
deed.  If  the  barn  was  real  estate,  the 
omission  rendered  the  levy  void  ;  other- 
wise, it  was  valid.  The  court  held  that 
the  levy  was  void,  and  Appleton,  C. 
J.,  delivering  the  opinion,  said:  "It  Is 
well  settled  that  erections  made  by  a 
mortgagor,  or  one  occupying  land  under 
a  -bond  for  a  deed,  are  to  be  regarded  as 
real  estate,  and  are  not  removable  by  the 
occupant  as  personal  property. "  See. 
also,  Klngsley  v.  McFarland,  82  Me.  231. 
19  Atl.  Rep.  442.  In  Westgate  v.  Wlxon, 
128  Maes.  304,  the  action  was  for  damages 
for  the  removal  of  a  barn  erected  on  the 
plaintiff's  land  by  one  Abbott,  who  was 
in  possession  under  a  bond  for  a  deed. 
He  failed  to  perform  the  conditions  of  the 
bond,  but  remained  In  possession,  and 
the  bam  was  removed  by  the  defendant 
under  a  writ  issued  In  a  suit  by  a  cred- 
itor. It  was  held  that  the  plaintiff 
should  recover,  and  the  court,  per  Mor- 
ton, J.,  said:  "As  a  general  rule,  build- 
ings are  part  of  the  realty,  and  belong  to 
the  owner  of  the  land  on  which  they 
stand.  Even  if  built  by  a  person  who 
has  no  interest  In  the  land,  they  become 
a  part  of  realty,  unless  there  is  an  agree- 
ment by  the  owner  of  the  laud,  either 
express,  or  implied  from  the  relations  of 
the  parties,  that  they  shall  remain  per- 
sonal property.  •  •  »  The  barn  in 
question  was  a  substantial  structure.  It 
is  clear  from  the  facta  agreed  upon  that 
Abbott  built  it,  not  for  any  temporary 
purpose,  but  for  ttae  permanent  Improve- 
ment of  the  land,  which  he  expected  to 
become  bis  property  accordhig  to  the 
terms  of  the  bond.  When  buiH,  it  be- 
came a  part  of  the  realty,  and  inured  to 
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the  benefit  of  the  plalntfTI  as  additional 
decurity  for  the  performance  of  the  condi- 
tion of  the  bond.  Abbott  had  no  right  to 
remove  It,  and  his  creditors  had  no  ri^ht 
toattachltas  his  personal  property."  The 
foregoing:  were  cases  at  law.  The  same 
rule  is  applied  In  equity.  In  English  v. 
Foote,  8  Hmedes  &  M,  444,  the  suit  was  to 
foreclose  a  mechanic's  lien  tor  work  tip- 
on  a  house  erected  by  a  vendee  in  posses- 
sion under  a  contract  of  purchase  which 
he  failed  to  perform.  It  was  held  that, 
under  the  statute  In  force  lo  that  Jurisdic- 
tion, the  lien  extended  only  to  the  interest 
of  the  person  who  caused  the  house  to  be 
erected,  and  that  the  vendee  bad  no  In- 
tei*est  in  the  house  after  it  was  affixed  to 
The  land.  The  court,  per  Clayton,  J., 
said:  "As  a  general  rule,  whatever  Is  an- 
nexed to  the  freehold  becomes  a  part  of 
it,  and  cannot  be  severed  from  It.  There 
are  many  exceptions  to  the  rule,  but  It 
applies  with  all  Its  strictness  between 
vendor  and  vendee."  In  McLaughlin  v. 
Nash,  14  Allen.  136,  the  suit  was  for  an 
accounting  after  dissolution  of  partner- 
ship. Before  the  formation  of  the  partner- 
ship the  plaintiff  was  In  possession  under 
a  bond  for  a  deed,  and  had  affixed  certain 
articles  to  a  building  which  was  upon  the 
land.  When  the  partnership  was  formed, 
the  defendant  parchased  an  interest  in  the 
artfcleH  mentioned.  The  plaintiff  failed 
to  perform  the  condition  of  the  bond, 
and  after  the'  dissolution  of  the  partner- 
ship the  owner  leased  the  premises  to  the 
defendant.  It  was  held  that  such  of  the 
articles  as  had  been  permanently  affixed  to 
the  building  were  part  of  the  realty,  and 
the  court,  per  Gray,  J.,  said:  "The  plain- 
tiff had  not  tlie  same  right  to  remove  fixt- 
ures annexed  by  him  to  the  land  so  oc- 
cupied by  him  without  paying  rent  to  the 
owner,  under  a  contract  for  its  purchase, 
08  an  ordinary  tenant  would  have 
against  his  landlord.  •  •  •  His 
rights  in  this  r^pect  were  no  greater 
than  those  of  a  vendor  or  mortgagor 
against  his  vendee  or  mortgagee.*^  See, 
also,  Allen  v.  Mitchell,  13  Tex.  873.  The 
rule  between  vendor  and  vendee  to 
which  the  court  refers  In  the  passage  last 
quoted  is  that  In  relation  to  things  af- 
fixed by  the  vendor  before  the  contract  of 
purchase,  or  before  a  conveyance,  It 
there  Is  no  contract,  in  which  rase  the 
construction  leans  In  favor  of  the  vendee. 
Fratt  V.  Whittier,  58  Cal.  126.  The  de- 
cisions above  quoted  are  in  relation  to 
things  afflx'Ml  by  the  vendee  after  the  con- 
tract of  purehoso. 

It  is  tti  be  observed  that  the  case  before 
us  is  to  be  distinguished  from  that  of  erec- 
tions by  a  person  in  possession  under  a 
revocable  license.  The  rule  as  to  licenses 
was  laid  down  In  Little  v.  WllUord,  31 
Minn.  178.  17  N.  W.  Rep.  282.  But  the 
court  was  careful  to  say:  "A  distinction 
Is  to  be  noted  between  a  license  and  a  con- 
tract for  the  purchase  of  land  under  which 
buildings  are  erected.  In  the  latter  case 
the  builder's  rights  are  determined  by  the 
nature  of  his  contract,  and  upon  his  de- 
fault the  fixtures  go  with  the  land."  The 
same  distinction  is  stated  by  Cooley, 
(Cooley.  Torts,  §  429;)  and.  as  to  the  gen- 
eral rule.seel  Washb.Real  Prop.  (5th  Ed.) 


p.  7.  In  most  of  the  cases  above  cited,  the 
vendee,  after  making  the  erections,  failed 
to  perform  his  contract.  But,  so  far  as 
the  question  of  fixtures  is  concerned,  this 
circumstance  is  not  material.  If  a  build- 
ing be  once  affixed  to  land  so  as  to  be- 
come a  part  ot  the  realty,  tt  does  not 
change  its  cjiaracter  by  subeeqotot  non- 
action on  the  part  ot  the  person  who 
affixed  It.  Thecaseof  Hendy  v.  Dlnkerhofl, 
57  Cal.  3,  is  not  in  conflict  with  the  above 
decision.  There  the  thing  affixed  to  the 
realty  did  not  belong  to  the  person  who 
affixed  It.  Such  person,  therefore,  bad  no 
right,  as  against  the  owner  of  the  thing, 
to  make  it  a  part  of  the  realty;  and  the 
decision  was  that  the  owner  of  the  realty 
stood  in  the  shoes  of  the  person  who  did 
the  affixing,  and  had  no  greater  rights 
than  the  latter  had.  It  Is  true  that  in  the 
case  before  us  the  houses  were  affixed  to 
the  land  by  a  contractor;  but  he  affixed 
them  under  a  contract  with  the  vendee, 
and  for  his  benefit,  and  of  course  must  be 
taken  to  have  consented  to  the  affixing, 
and  to  all  its  consequences.  It  results 
that  the  houses  were  part  of  the  realty, 
and  that  the  vendee  bad  no  greater  right 
to  them  than  to  any  other  part  of  the 
property. 

The  defendants,  however,  advance  two 
arguments,  which  apply  not  mterely  to  the 
fixtures,  but  to  the  whole  property.  In 
the  first  place,  they  invoke  the  maxim 
that  equity  regards  that  as  done  which  in 
good  conscience  ought  to  be  done,  and  ar- 
gue that  alter  the  contract  the  vendee 
was  the  trustee  of  the  purchase  money, 
and  the  owner  in  equity  ot  the  land,  and 
could  deal  with  It  as  he  saw  fit.  As  above 
stated,  this  argument  has  no  reference  to 
fixtures  as  distinguished  from  the  land 
itself,  but  applies  to  the  whole  property. 
Nor  does  It  depend  upon  whether  the  ven- 
dor has  permitted  the  vendee  to  take  poH- 
sesslon  before  performance;  for,  under  the 
rule  relied  upon,  the  vendee  is  as  much  the 
equitable  owner  where  he  has  not  taken 
possession  as  where  be  has.  Nor  does  the 
argument  depend  upon  whether  the  un- 
paid purchase  money  is  due  or  not ;  for, 
by  the  terms  of  the  rule.  It  applies  as  soon 
as  the  contract  is  made.  If  the  argument 
Is  good  at  all,  It  requires  that,  as  soon  as 
a  contract  of  purebase  is  made,  the  vendee 
should  in  every  case  be  entitled  to  enter 
upon  the  enjoyment  of  the  property,  and 
be  allowed  to  deal  with  It  as  he  sees  fit. 
But  this  is  certainly  not  the  law.  The 
maxim  referred  to  is  not  of  universal  ap- 
plication. 1  Story,  Eq.  Jur.  §  Mg:  It  was 
established  by  courts  of  equity  to  attain 
equitable  ends,  and  it  will  not  be  applied 
to  accomplish  results  which  are  inequi- 
table; as,  for  example,  to  enable  a  vendee 
to  waste  or  destroy  the  property  l>efore 
the  performance  of  his  contract.  Before 
such  performance  whatever  interest  he 
has  Is  subject  t<^  he  divested  upon  non- 
pcT'formance;  for  in  case  ot  non-perform- 
ance the  vendor  is  not  compelled  to  fore- 
close a  lien  upon  the  property,  but  may 
rescind  or  retake  possession.  Hannan  v. 
McNickle,  82  Col.  ^36,  23  Pac.  Rep.  271; 
Connolly  v.  Hingtey.  82  Cal.  643.  23  Pac. 
Rep.  273;  Hoffman  v.  "Remnant,  72  Cal.  I, 
12  Pac.  Rep.  804;  Troy  v.  Clarke,  30  Cal.419. 
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The  intercBt  of  the  vendee  must  thurefore 
be  conditional.  Noa  constat  that  he  will 
be  able  to  perform  the  condition  when  the 
time  for  the  performance  arrives :  and  a 
court  of  equity  will  not  talte  his  perform- 
ance for  granted  to  such  an  extent  as  to 
allow  him  to  waste  or  destroy  the  prop- 
erty. Nor  does  It  make  any  difference 
that  the  vendor  has  permitted  him  to  take 
possession.  Such  permission  dues  not 
carry  with  It  a  lisht  to  waste  or  destroy 
the  property  In  the  case  of  a  vendee  any 
more  thuu  It  does  in  the  case  of  a  tenant. 
The  question  Involved  was  decided  in  the 
case  of  Crockford  v.  Alexander,  15  Ves.  13S, 
In  which  Lord  £LnuN'  enjolntHl  a  vendee  In 
possession  Irom  cutting  timber,  althouKh 
he  admitted  thatthe  vendee  was,  in  equity, 
the  owner  of  the  estate.  The  case  would 
be  different  If  the  vendee  had  performed  all 
the  conditions  of  his  contract.  In  such 
case  be  would  be  the  absolute  owner  of 
the  eguitable  estate,  and  the  vendor 
would  have  merely  the  dry  legal  title, 
which  he  would  be  compelled  to  transfer 
when  required,  and  which  he  would  not  In 
the  mean  time  be  allowed  to  use  In  opposi- 
tion to  the  Interests  or  wishes  of  the  ven- 
dee. But  this  wonld  not  be  by  reason  of 
any  presumed  or  supposititious  perform- 
ance by  the  vendee,  but  becauBe  he  h«d 
actually  performed.  As  above  stated,  the 
record  does  not  show  clearly  w  bether  the 
vendee  has  paid  all  the  parchaae  money  or 
not;  but  the  inference  from  what  Is 
stated,  and  from  the  argument  of  counsel, 
is  that  be  has  not.  And,  as  the  delense  Is 
baaed  upon  an  equity  In  opposition  to  the 
legal  title.  It  was  Incumbent  upou  the  de- 
fendants to  make  the  fact  appear.  Ar- 
gaello  V.  Bours,  67  Cal.  450,  8  Pnc.  Rep.  49. 

In  the  next  place,  it  Is  contended  that 
the  position  of  a  vendor  after  an  execu- 
tory contract  of  purchase  Is  analogous  to 
that  of  a  mortgagee;  and  that  the  rale 
that  a  mortgagee  cannot  have  an  Injunc* 
tion  against  the  removal  of  a  portion  of 
the  mortgaged  premises,  without  show- 
ing that  his  security  would  thereby  be  Im- 
paired, applies  here.  Tills  is  but  a  varia- 
tion of  the  preceding  point.  It  Is,  In  sub- 
stance, saying  that  the  vendee  will  be  al- 
lowed to  waste  and  destroy  the  property 
unless  It  be  shown  that  the  vendor's  Hen 
will  thereby  be  Impaired ;  and  it  depends 
upon  the  proposition  that  the  position  of 
the  vendor  is  tike  that  of  a  mortgagee. 
There  are  some  respects  In  which  the  an- 
alogy holds;  more  especially  in  the  case  of 
a  common-law  mortgage,  where  the  mort- 
gagee has  the  legal  title.  But  the  likeness 
is  by  no  m'enns  perfect.  Tlie  vendor  has 
not  a  mere  lien  for  the  Kecurity  of  mtmey, 
whicli  he  must  fooTlose  upon  non-per- 
formance by  the  vendee.  As  shown  by  the 
cahes  cited  under  the  preceding  liead.  he 
may,  upon  such  non-performance,  rescind 
the  contract  and  retake  possession.  He 
has  tberefore.ln  addition  to  the  legal  title, 
a  reversionary  Interest  In  the  equitable  ch- 
tate.  conditional  upon  non-performance 
by  the  vendee,  which  interest  will  be  pro- 
tected In  equity.  The  vendee  on  his  side 
has,  before  performance,  only  a  condition- 
al equitable  interest  (or  equitable  pur^ 
poses:  and,  as  above  stated,  a  court  of 
equity  will  not  take  bis  performance  for 


granted  to  such  an  extent  as  to  enable 
him  to  grasp  at  once  at  the  enjoyment  of 
the  property. 

It  results  that  the  judgment  Is  not  sus- 
tained by  the  findings;  but,  in  the  some, 
what  uncertain  condition  of  the  record, 
we  do  not  think  that  dnal  judgment 
should  be  ordered  for  the  plaintiff.  We 
therefore  advise  that  the  Judgment  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:  Belcher,  C.  ;  Vancuef,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


(87  Cal.  B30) 

Justice  v.  Ott.   (No.  13,926.) 
(iSu|>re??ie  Covrt  of  CaWomAa.  Jan.  S9. 1891. ) 
OuAHDiAjf  or  iRcoMPBTsnr  —  AonoK  OK  Ward's 

NOTB. 

An  actitm  cannot  be  maintained  i^instthe 
gDardian  of  an  incompetent  person  upon  a  note 
made  by  the  latter,  when  the  latter  is  not  Joined 
or  served  with  summons,  and  Judgnuint  entered 
by  default  will  be  set  aside. 

Commissioners'  decision.  Department2. 
Appeal  from  superior  court,  Los  Angeles 
county. 

Wells.  Guthrie  &  Lee,  for  appellant.  W, 
T.  WIIHams,  (or  respondent. 

Belcqer,  C.  This  Is  an  action  upon  a 
promissory  note.  A  personal  Judgment 
for  the  amount  due  on  the  note  was  en- 
tered against  the  defendant,  Ott,  by  de- 
fault, and  from  that  Judgment  he  ni)peals. 
It  is  alleged  In  the  complaint  that  JcKKe 
Justice  made  and  delivered  to  the  plaintiff 
his  promissory  note  (or  $1,000.  dated  No- 
vember 18, 1879.  and  payableflve  years  aft- 
er date,  with  Interest;  that  plaintiff  is 
still  the  owner  and  holder  of  the  note, 
and  that  no  part  of  the  principal  or  inter- 
est thereof  has  been  paid;  "that  on  the 

 day  of  May,  188S,  by  an  order  of 

the  superior  court  duly  made  and  entered, 
said  defendant,  George  T.  Ott,  was  ap- 
pointed the  guardian  of  the  estate  and 
person  of  said  Jesse  Justice,  and  that  he 
Is  now  such  guardian:  that  on  or  about 
the  18th  day  of  May,  188t^,  plaintiff  de- 
manded of  said  guardian  the  payment  of 
said  promissory  note,  and  the  interest 
thereon,  but  said  guardian  refused  to  pay 
said  note  or  any  part  thereof;"  wherefore 
the  plaintiff  prayed  for  Judgment  against 
the  defendant,  George  T.  Ott,  as  such 
guardian,  for  the  principal  and  interest 
due  on  the  note,  amounting  to  $2,400.  A 
summons  was  Issued,  addressed  to  "George 
T.  Ott,  guardian."  etc.,  and  he  was  there- 
by notitled  that.  If  he  failed  to  appear  and 
answer  the  complaint,  the  plaintiff  would 
cause  his  default  to  be  entered,  and  would 
take  judgment  against  htm  for  92.4u0  and 
costs  of  suit.  The  summons  was  served 
on  the  defendant  personally,  by  deliver- 
ing to  him  a  copy  thereof  and  a  copy  of 
the  complaint,  but,  so  far  as  appears,  no 
service  was  made  on  or  notice  given  to 
Jesse  Justice.  The  affidavit  shows  service 
on  the  defendant,  and  states  the  time,  but 
not  the  place,  of  service.  Ou  the  23d  day 
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alter  the  defendant  waa  served,  the  clerk 
of  the  court,  by  direction  of  the  plaintiH'e 
attorney,  entered  his  defaalt,  and  on  the 
next  day  entered  against  him  a  personal 
Judgment  for  the  amount'prayed  forinthe 
complaint.  It  ie  very  clear  that  this  ludg- 
xnent  cannot  be  Bnetalned.  The  facte  stated 
in  the  complaint  do  not  show  any  per- 
sonal obligation  on  the  part  of  the  defend- 
ant to  pay  the  note.  The  obligation,  If 
any,  was  on  the  maker,  and  the  action 
should  have  been  brought  against  him, 
though  an  Incompetent,  and  not  against 
his  guardian.  Brown  v.  Chase,  4  Mass. 
436;  Raymond  v.  8awyer,  37  Me.  406; 
Bobinson  v.  Hersey,  60  Me.  225;  Coombs 
V.  Janvler.Sl  N.  J,  LavF,240;  Van  Horn  v. 
Hann,  39  N.  J.  Law,  207;  Steel  v.  Yoaug, 
4  Watt8,459;  Fox  v.  Minor,  32  Cal.  118.  If 
the  action  bad  been  properly  brought,  the 
summuas  would  have  been  served  on 
both  the  Incompetent  and  his  guardian, 
(section  41],  aabd.  4,  Code  Civil  Proc.,) 
and  it  would  then  have  been  the  duty  of 
the  guardian  to  appear  and  defend  the  ac- 
tion, (Gronfier  V.  Puymlrol,  19  Cal.  632;) 
and,  if  deemed  expedient,  the  court  might 
also  have  appointed  a  guardian  ad  litem 
to  represent  the  Incompetent,  (section  372, 
Code  Civil  Proc.)  Other  grounds  for  re- 
versal are  argued  by  counsel,  but  they 
need  not  be  considered.  For  the  reasons 
above  stated  we  advise  that  the  Judg- 
ment be  reversed,  and  the  action  dis- 
missed. 

We  concur:  Haynb,  C;  Vanclief,  C. 

Pbb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  action  dismissed. 


m  Cal.  287)   

San  Bernardino  Countt  v.  Beichbrt. 
(No.  18,756.) 
(Supreme  Court  of  CaUfomia.  Doc.  sa,  1890.) 
County  Boundary  Lines. 
Act  Cal.  April  26, 1868,  (St  185S,  p.  119,)  or- 
gaDlzing  San  Beraardino  county,  provided  that 
said  county  should  have  for  ita  southern  bound- 
ary the  northern  boundary  of  San  Diego  county. 
The  common  boundary  line  of  the  two  cotintiea, 
as  described  in  the  acts  organizing  them,  makes 
several  express  references  to  points  on,  and  lines 
of,  two  ranchos,  the  N.  and  the  V.  At  the  time 
of  the  passage  of  said  act,  said  ranches  were 
Mexioan  grants,  and  one  H.  had,  under  proper 
authority,  made  and  put  on  record  a  survey  there- 
of. In  1880  a  patent  issued  for  the  V.  ranuho, 
and  in  1883  one  M.  made  a  surrey  of  the  N. 
rancho,  on  which  in  1884  a  patent  issued  for  tne 
latter  rancho.  The  H.  surrey  was  not  finally  ap- 
proved, and  was  not  the  basis  for  either  of  the 
said  patents.  Held  that,  the  surveyor  general,  in 
running  the  boundary  line  of  said  counties,  prop- 
erly adopted  the  H.  survey,  especially  as  parts 
of  the  description  expressed  in  tbe  act  could  not 
be  applied  to  the  M.  survey,  but  did  correspona 
with  the  H.  survey. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  J.  W.  McKin- 
LBY.  Judge. 

Harris  &  Gregp,  W&ters  &  Gird,  and  H. 
Connor,  DIst.  A tty.,  for  appellant.  J.  L. 
Copeland  and  Brunson,  Wilson  Lamtne, 
tor  respondent. 

McKiNLEV,  J.  In  July,  18S7,  the  county 
of  San  Bernardino  applied  to  tbe  respond- 


ent, surveyor  general  of  the  state,  to  Bar> 
vey  the  boundary  line  between  said  county 
and  the  county  of  San  Diego.  While  the 
respondent  was  proceeding  to  perform 
that  duty  the  appellant  filed  a  petition  in 
the  superior  court  alleging.  In  substance, 
that  he  .was  proceeding  to  survey  and  run 
said  boundary  to  a  certain  manner  that 
was  wrong,  and  upon  a  false  theory,  and 
praying  for  a  writ  of  mandate  compelling 
him  to  run  tbe  line  in  a  certain  other  man- 
ner, which  Is  alleged  to  be  the  right  man- 
ner. Thecourt  rendered  judgment  agalnut 
the  appellant,  who  appeals  from  the  judg- 
ment and  from  an  order  denying  a  new 
trial. 

The  act  organising  the  county  of  San 
Bsmardino  was  passed  April  26, 18.^.  St. 
1853,  p.  119.  By  that  act  the  northern 
boundary  line  of  San  Diego  county,  which 
had  been  previously  organized,  is  made 
theaonthern  boundary  of  San  Biemardino 
county.  The  boundaries  of  the  two  coun- 
ties were  afterwards  substantially  Incor- 
porated in  sections  8943  and  3044  of  the 
Political  Code.  The  common  boundary 
line  between  the  two  counties,  as  de- 
scribed in  tbe  acts  organizing  them,  makes 
several  express  references  topoints  on,  und 
lines  of,  two  certain  ranchos  called  "San 
Jacinto  Nuevo"  and  "San  Jacinto  Viejo." 
At  the  time  of  the  passage  of  said  act  of 
April  26, 1853,  these  rancbos  were  Icnown 
as  "Mexican  grants;"  and  one  Hancock, 
a  deputy  United  States  surveyor,  under 
directions  of  the  proper  authorities,  had 
made  and  placed  on  record  a  survey  of 
said  ranch  OS.  Afterwards,  in  1880,  a 
United  States  patent  Issaed  for  the  Viejo 
rancho,  and,  in  1882,  one  Minto,  a  United 
States  deputy-surveyor,  made  a  survey  of 
The  Nuevo  rancho,  upon  which.  In  1884,  a 
United  States  patent  Issued  for  said  last- 
named  rancho.  The  Hancock  survey  does 
not  appear  to  have  been  finally  approved, 
and  was  not  adopted  as  the  basis  for  ei- 
ther of  said  patents.  Appellant  contends 
that  the  respondent,  in  running  the  line 
between  tbe  two  coiintles,  should  have  fol- 
lowed the  lines  of  the  ranchos  as  after- 
wards established  by  the  Minto  survey  and 
the  United  States  patents;  while  respond- 
ent contends  that  it  was  the  Intention  of 
the  legislature  to  determine  what  the 
boundary  line  was  at  and  Immediately 
after  the  passage  of  the  act  of  1853  organ- 
izing the  county,  that  he  should  carry  out 
that  intention,  and  that  in  doing  so  he 
may  consider  the  Hancock  surveyas  tend- 
ing to  show  where  tbe  legislature  at  that 
time  intended  to  fix  the  line.  The  court 
adopted  the  view  of  the  respondent,  and 
admitted  In  evidence  the  said  Hancock 
survey;  and  we  are  not  able  -(o  see  that 
in  so  doing  any  error  was  committed. 
This  proceeding  does  not  Involve  any  ques- 
tion of  title  to  real  property,  or  of  tbe  cor- 
rect boundaries  of  land  as  between  pri- 
vate claimants.  In  determining  any  snch 
question  with  respect  to  said  ranchos,  of 
course, the  lines  of  the  patents  would  gov- 
ern. But  the  legislature,  when  In  1853  it 
passed  the  said  act  organizing  said  coun- 
ty, had  power  to  fix  the  boundary  line 
wherever  it  pleased,  and  for  that  purpose 
to  .adopt  any  dracrlptiun  deemed  protier 
to  express  Its  intention.  It  was  the  doty 
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—and  It  certAinly  may  be  premmed  to 
have  been  tbe  intention— of  the  l^elatare 
to  adopt  a  ilne  that  could  be  then  defi- 
nitely fixed.  It  cannot  be  preanmed  that 
tbe  intention  was  to  deecribe  a  line  that 
could  not  property  be  ancertalned  until 
the  lapse  ol  some  Indefinite  period,  when 
theUnlted  States  government,  over  which 
then  vraa  no  control,  ehonld  see  fit,  for 
other  parposes,  to  Issue  patents  for  said 
ranchos,  thus  deliberately  providing  for 
the  evils  which  must  certainly  come  from 
an  unknown  and  unknowable  boundary 
bctweentwomuniclpal  corporations.  The 
Minto  survey  and  tbe  patents  were  not  in 
existence  until  from  23  to  80  years  after 
tbe  passage  ol  the  act  organizing  the 
county.  Itfurthermoreappearsthat  parts 
of  the  description  of  -the  line,  as  expressed 
in  the  act,  cannot  be  applied  to  tbe  Mia  to 
survey,  while  they  do  correspond  with  tbe 
Hancock  survey.  Our  conclusion  is  that 
no  error  was  committed  by  the  court  be- 
low. We  do  not.  however,  wish  to  be  un-' 
derstood  as  deciding  tliat  the  courts  have 
Jurisdiction  to  control  the  surveyor  gen- 
eral in  the  matter  here  involved.  Section 
m2  of  the  Political  Code  provides  that  his 
action Ineuch  a  case  shall  be  conclusive;  ** 
and  In  People  v.  Boggs,  66  C'al.  648,  this 
court  seems  to  have  held  that  section  not 
to  be  UDConatltntlonal.  But  counsel  for 
respondent  do  not  make  the  point  in  their 
briefs  or  arguments,  and  we  do  not  care 
to  pass  upon  tbe  question  without  fuller 
dlBcnsslon,  Judgment  ajid  order  affirmed. 


(87  Cal.  313)   

Abbott  t.  Seventt-Six  Land  &  Water 

Co.   (No.  13,980.) 
(Supreme  Court  of  California.   Jan.  8,  1891.) 

LSASB— OFnOM  TO  But— RiOHT  TO  aXEROIBB— 

KnoBitcB. 

1.  Where  a  tenuit  takes  a  lease  with  an  op- 
tion to  extend  it  from  year  to  year,  and  also  to 
buy  tbe  land  at  the  end  of  any  year,  at  a  price  to 
bo  fixed  by  the  lessor  daring  the  year,  the  fact 
that  tbe  clause  containioK  the  option  to  buy  Is  by 
agreement  omitted  from  a  lease  for  the  second 
year,  but  with  a  mutual  understanding  that  the 
optiOD  is  to  oontinue,  does  not  deprive  the  tenant 
of  his  right  to  exercise  the  option  under  the  see- 
ond  tease. 

3.  Where  the  business  relative  to  the  lease 
and  sale  of  the  lands  Is  left  to  the  secretary  of 
the  corporation,  tbe  lessor,  his  statements  to  a 
lessee  respecting  the  Imse  and  the  option  to  buy 
are  admissible  m  an  action  by  the  lessee  to  com- 
pel a  conveyuioe  accordinff  to  the  terms  of  the 
option. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Hakris, 
Judge. 

The  busluess  of  defendant  corporation 
was  the  sale  of  ita  lands,  with  tbe  water 
and  water  privileges  from  its  canals,  to 
such  persons  aa  it  could  Induce  to  buy 
them,  and  also  by  farm  leases  or  "crop- 
ping contracts,"  to  get  revenue  from  the 
lands  while  they  remained  unsold.  The 
plan  of  defendant  was  to  Induce  farmers  to 
take  tbe  lands  upon  such  leases  or  crop- 
ping contra'>tB  for  one  year,  with  the  priv- 
ilege of  extending  the  same,  from  year  to 
year,  for  a  period  of  not  to  exceed  two 
additional  years;  the  tenant  to  have  the 
option  to  buy  the  land  leased  by  bim. 
throughout  the  entire  time  while  his  lease 


existed,  either  by  tbe  original  term  of  one 
year,  or  an  extension  of  the  term,  at  prices 
to  t)e  fixed  by  the  corporation  annually; 
the  tenant,  if  he  should  elect  to  buy,  to 
notify  defendant  before  the  1st  day  of  Oc- 
tober of  tbe  year  In  which  be  made  sucb 
election  ;  and  bis  purchase  to  be  made  as 
of  the  date  October  Ist  of  that  ywr;  tbe 
corporation  to  have  the  right  to  Change 
and  fix  the  price  of  tbe  lands  leased  before 
October  Ist  of  each  year,  which  price  bo 
fixed  was  to  remain  the  price  of  tbe  lands  for 
tbe  followingyear,  and,  unless  such  change 
of  price  was  made,  that  which  had  before 
been  put  on  tbe  land  should  remain  until 
a  change  should  be  made,  to  take.elfect  on 
the  let  day  of  October  thereafter.  Plain- 
tiff elected  to  contlnuehls  lease  and  option 
to  buy  for  the  year  to  come  from  October 
1, 1S86,  and  gave  defendant  notice  of  his 
election.  Defendant  accepted  tbe  notice 
and  demand  for  theextenslon.  Tn  tbe  sec- 
ond lease  the  clause  mentioning  the  op- 
tion to  buy  was  erased,  for  the  reason 
that  It  required  a  good  deal  qf  clerical 
work  to  fill  It  out,  but  It  was  mutually 
understood  that  the  option  was  also  ex- 
tended. 

Jfirbue,  Bttrrisoo  &  Good^Ilow,  for  ap- 
pellant. Tbowpsoa  &  Thompaon,  for  re- 
spondent. 

Thornton,  J.  The  option  in  plaintiff  to 
buy  tbe  land  under  the  I^ase  or  cropping 
contract  entered  into  by  the  plafntllf  and 
defendant,  bearing  date  7th  day  of  Decem- 
ber, ISSS.contiuuedfor  two  years  from  the 
let  day  of  October,  1886.  It  makes  no 
difference  that  it  was  not  inserted  In  the 
second  lease.  It  was  left  out  of  tbe  second 
lease  by  agreement,  as  something  unneces- 
sary. The  defendant  bad  a  right  to 
change  the  purehase  price  during  the  ex- 
ecution of  the  leape,  provided  It  did  so 

Friior  to  the  Ist  of  October  o(  each  year, 
t  never  did  change  this  price.  It  there- 
fore remained  asin  tbe Qrstcontract.  The 
plaintiff  exercised  and  gave  notice  of  bis 
intention  to  purchase,  under  tbe  option 
clause  above  mentioned,  on  the  3d  of  Sep- 
tember, 1887,  and  then  offered  to  pay  the 
installment  of  the  purchase  money  then 
due»  viz.,  one-fourtb  of  It,  and  interest  on 
tbe  portion  not  then  due,  and  offered  to 
comply  In  all  respects  with  bis  contract. 
The  defendant  refused  to  receive  the  mcn- 
ey,  and  repudiated  Its  contracts  with  the 
plaintiff.  We  think  that  the  judgment  Is 
correct,  and  In  accordance  with  the  prin< 
clples  of  law,  and  should  be  affirmed. 

The  statements  of  the  secretary  of  the 
defendant  cor^ioratlon,  made  to  plaintiff, 
were  properly  admitted.  Itlsevldenttbat 
tbe  conduct  of  the  whole  business  was  left 
by  the  company  to  him;  that  he  wasfo1I.v 
authorised  to  act,  and  dlda>ct,for  tbecom- 
pany  In  its  dealing  with  plaintiff,  and 
others  In  the  like  situation.  In  regard  to 
the  business  connected  with  the  leasing 
and  disposition  of  Its  lands.  The  deter- 
mination of  this  action  by  tbe  court  below 
is  in  accordance  with  well-settled  legal 
principles.  Tbe  record  shows  no  error. 
Judgment  affirmed. 

We  concur:    Shabpbtein,  J.;  MoFar- 

LAND,  J. 
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Ttxik  t.  8btkrtt-8ix  Land  ft  Water  Co. 
(No.  18,981.) 

(Supreme  Court  of  Calijimiku   Jan.  8, 1891. ) 

Appeal  from  snpierito*  court,  FresDO  county;  M. 
K.  Habris.  JudfTe. 

Jarboe,  Harrison  A  Qoodfellow,  for  appellant. 
ThompBon  A  Thompson,  far  respondent 

Feb  CrikiAU.  This  case  is  similar  to,  and  mast 
be  determined  on  the  authority  of,  Abbott  v.  Same 
Doteadaut,  auto,  698,  (Mo.  18,980,)  and  in  the 
same  way.  Judgment  affirmed. 


Bhifb  v.  SsTBNTT-Srs  Land  Sc  Water  Co. 

(No.  18,983.) 

(Supreme  Court  of  California.   Jan.  8,  1891.) 

Department  3.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harbis,  Judge. 

Jarboe,  Barrtson  A  OoodfaJmo,  for  appellant. 
Thompaon  A  Thompwn,  tor  respondent. 

Per  Curiah.  This  ease  is  similar  to,  and  most 

be  determined  on  the  authority  of,  Abbott  t.  Same 
Defendant,  ante,  093,  (No.  18,980,)  and  in  the 
same  way.   Judgment  affirmed.. 


Abbott  t.  Setbntt-Bix  Laud  ft  Water  Co. 

(No.  18,988.) 

(Supreme  Court  of  Caltfomia.  Jan.  1891.) 

Department  2.  Appeal  from  superior  court, 
F*esno  county;  M.  K.  Habbis,  Judge. 

Jarboe,  Harrison  A  Ooodfetlow,  tor  appellant 
Thompson  A  Thompson,  tor  respondeat 

Feb  Cubiah.  This  case  is  similar  to,  and  must 
be  determined  on  the  autboritv  of,- Abbott  v.  Same 
Defendant,  ante,  088,  (No.  18,980,)  and  in  the 
same  way.  Judgment  affirmed. 


(87  Cal.  m)   

City  of  San  Luib  Obispo  v.  Pettit. 
(No.  13,856.) 
(Supreme  Court  of  California.  Jan.  19,  1891.) 
Taxation— DocBLE  Assesbment— Levy. 
1.  Under  Pol.  Code  Cal.  $  36«,  providing 
that  any  property  discovered  by  the  assessor  to 
have  "escaped  assessment"  for  the  last  preceding 
year,  if  such  property  is  still  owned  or  controlled 
by  the  Bsme  person  who  owned  or  controlled  it 
the  previous  year,  may  be  assessed  at  double  its 
value,  money  deposited  with  a  county  treasurer 
by  order  of  court  in  a  pending  case  may  be  doubly 
assessed  if  it  "escaped  assessment"  the  year  be- 
fore. 

3.  Where  an  assessment  is  invalid  the  prop- 
erty has  "escaped  assessment"  within  the  mean- 
ing of  section  3M9. 

8.  Under  Pol.  Code  Cal.  S  3647,  requiring 
money  in  litigation  in  possession  of  the  county 
treasurer  pending  the  siiit  to  be  assessed  to  him, 
an  assessment  of  tbe  money  to  the  plaintiffs  in  the 
suit  is  invalid. 

4.  Under  the  municipal  corporation  act  8  871, 
(Laws  Cal.  1883,  p.  278,)  providing  that  the  city 
trustees  shall  provide  by  ordiuance  a  system  for 
the  assessment,  levy,  and  collection  of  city  and 
town  taxes,  which  shall  conform  as  nearly  as 
possible  to  the  ^visions  of  the  state  laws,  '^ex- 
cept  as  to  the  times  for  such  assessment,  levy, 
and  collection, "  it  is  competent  for  the  trustees  to 
fix  any  time  they  may  seefit  for  assessiog,  levying, 
and  collecting  the  taxes ;  and  the  fact  that  the 
time  fixed  coincides  with  that  fixed  for  the  levy 
of  state  and  county  taxes  does  not  Mffoct  the  va- 
lidity of  the  ordinaace. 

6.  Under  an  ordinance  passed  in  pursuance 
of  the  corporation  act,  providing  for  "assessing 
and  collecting"  city  taxes  in  the  manner  pre- 
scribed by  Pol.  Code  Cal.  tit.  9,  pt.  3,  which  con- 
tains provisions  for  levying  taxes,  authority  Is 
given  to  levy  taxes. 

0.  The  fact  that  one  provision  of  the  ordi- 


nance provides  that  delinquent  taxes  shall  be 

collected  by  tbe  collector  by  sale,  while  section 
879  of  the  corporation  act  iHtivides  that  they  shall 
be  collected  by  suit  by  the  city  attorney,  does 
not  invalidate  the  entire  ordinance,  but  only  tbe 
inoonsiatent  provision. 

CommlBslonerB*  dect^ioD.  Department2. 
Apfteal  from  superior  conrt.  San  JLdIs 
Obfepo  county;  T.  H.  Hkardon, Judge. 

Graves,  Turner  Graves,  (or  appellant. 
William  Sblpsey,  (or  rtspondent. 

H  A YNE,  C.  This  was  an  action  to  recov- 
er delinquent  taxes.  The  property  taxed 
was  a  sum  o(  money  deposited  with  the 
defendant  in  his  of&clal  capacity  under  an 
order  of  the  snperior  court  in  a  pending 
case.  During  tlie  fiscal  year  1887-88  tl|e 
delendant  reported  tb^e  deposit  to  tbe  as- 
sessor, who,  however,  did  not  assess  it  to 
him,  but  (probably  acting  under  a  mis- 
taken view  ol  the  law)  aHsessed  it  to  the 
plaintifls  in  this  suit.  The  tax  was  not 
paid.  In  the  following  year  the  property 
was  assessed  to  the  deiendant;  but,  upon 
the  theory  that  it  had  "escaped  assess- 
ment" the  preceding  year,  the  amount  of 
the  assessment  was  doubled.  The  trial 
court  gave  judgment  for  the  plaintiff,  and 
tbe  defendant  appeals.  The  points  made 
relate  to  the  validity  o(  the  assessment. 

1.  In  doubling  the  assessment  the  as-' 
sessor  acted  under  a  provision  of  the  Po- 
litical Code,  which  is  astollows:  "866.3649. 
Auy  property  discovered  by  the  assessor 
to  have  escaped  asseRsment  fqr  the  last 
preceding  year,  if  such  property  is  in  the 
ownership  or  under  the  control  of  the 
same  person  who  owned  or  controlled  it 
for  such  preceding  year,  may  lie  assessed 
at  doable  its  value."  The  validity  of  this 
provision  was  affirmed  In  Biddle  v.  Oaks. 
59  Cal.  95,  in  which  case  the  court  said 
that  the  legislature  had  power  to  Im- 
pose a  penalty  (or  neglect  to  have  an  as- 
aeesment  made.  In  the  case  before  us 
there  was  no  such  neglect,  because  the  de- 
fendant reported  the  property  to  the  as- 
sessor. But  we  do  not  understand  the  de- 
cision as  confining  theoperatlon  or  validi- 
ty of  the  provision  tu  cases  where  there 
has  been  neglect  on  the  part  of  the  persoo 
to  whom  the  assessment  Is  made.  The 
terms  of  the  proviHion  indicate  no  such 
limitation.  The  language  is  general,  aod 
applies  to  all  cases  where  property  has  es- 
caped assessmt^nt  in  the  preceding  year, 
whatever  may  have  been  the  cause  of  such 
escape.  Nor  do  we  thiniL  that  upon  tbla 
construction  tbe  provision  Is  Invalid.  Its 
evident  purpose  is  to  carry  out  the  gener- 
al  Intention  pervading  the  revenue  sys- 
tem, that  all  private  property  shall  bear 
its  »hare  of  the  burden  of  taxation.  This 
Is  certainty  a  legitimate  purpose;  and  the 
means  employed  to  carry  It  out  are  not, 
in  our  opinion,  in  violation  of  any  consti- 
tutional provision.  The  section  does  not 
provide  that  the  property  shall  not  be  as- 
HCHSed  In  proportion  to  its  valne.  It  pro- 
vides, in  effect,  that  in  certain  canes  asaess- 
ments  for  two  different  years  may  be 
made  in  one,  and  therefore  goes  In  effect 
merely  to  the  time  at  which  an  assessment 
may  bo  made.  We  see  no  constltutlnnal 
objection  to  this.  It  la  trne  that  in  ex- 
ceptloual  cases  it  might  bappcn  that  the 
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property  would  Increase  In  value  since  tlie 
pret^edinK  assessiiient,  and  hence  tbnt 
merely  doubllnjctbeatiBeBBinent  vtrould  not 
be  an  accurate  way  of  arriving  nt  the  val- 
ue for  the  precediatryear;  but  in  the  great 
majority  of  cases  doubling  the  assi'ss- 
nient  would  be  a  fair  enough  way  of  arriv- 
ing at  a  valuation  for  the  preceding  year. 
And  If  in  exceptional  cases  the  method 
would  result  In  an  overvaluation,  and  It 
be  asBumed  (for  the  purposes  of  the  opin- 
ion) that  In  such  cases  the  overvaluation 
would  render  the  RBSeasment  void,  it 
would  have  to  be  shown  that  the  case 
was  of  ^uch  exceptional  character.  In 
this  case  no  such  question  can  arise,  be- 
cause tlie  property  assessed  was  money, 
and  for  all  practical  purposes  was  of  the 
same  value  from  year  to  year.  The  pro- 
vision, therefore,  is  valid,  and  covere  the 
case  belore  us. 

It  Is  to  be  observed  that  the  condition 
of  tne  double  assesHinent  is  not  that  the 
property  should  have  escaped  taxation. 
It  la  not  enoufsh,  therefore,  to  show  that 
the  tax  was  not  paid.  The  property  must 
bave  escaped  "  assessment. "  But,  in  our 
opinion,  the  word  "assessment"  In  this 
connection  means  a  "valid  asBessmont." 
A  thing  which  has  the  semblance  ut  an 
assessment,  but  which  is  void  and  of  no 
eflTect,  is  for  all  practical  purposes  no  as- 
sessment, and  furnifihes  no  reason  why  a 
proper  assessment  should  not  be  made. 
The  question,  therdore,  must  turn  upon 
whether  the  assessment  for  the  year  1HH7~ 
S8  was  valid  or  invalid.  In  our  opinion. 
It  was  invalid.  The  method  of  making 
an  assessment  in  such  a  caseas  this  Is  pre- 
scribed by  the  following  provision  of  the 
Political  Code:  "Sec.  3647.  Money  and 
property  In  lltgation  in  possession  of  a 
county  treasurer,  of  a  court,  county  clerk,, 
or  receiver,  must  be  assessed  to  such  treas- 
urer, clerk,  or  receiver,  and  the  taxes  be 
paid  thereon  under  tbo  direction  of  the 
court."  There  was  a  plain  violation  of 
the  provision  of  this  section,  and  the  well- 
establlsbed  rale  is  that,  if  an  assessment 
la  not  made  as  prescribed  by  Me  statute, 
It  is  void.  Grotefend  v.  Ults.  63  Cal.  666; 
Grimm  v.  O'Connell,  54  Cal.  522;  Hearst 
V.  Epglestone,  56  Cal.  367;  Brady  v.  Dow- 
den,  59  Cal.  51;  Bosworth  v.  Webster,  64 
Cal.  1;  Daly  v.  Ah  Goon.  64  Cal.  512.  2 
Pac.  Rep.  401 :  Klumpke  v.  Baker,  68  Cal. 
559. 10  Pac.  Rep.  197.  It  is  true  that  the 
Code  provides  that  "no  mistake  in  the 
name  of  the  owner  or  supposed  owner  of 
real  property  shall  render  the  assessment 
thereofinvalid,"  (Pol.  Code,  §  362tj;)  but, 
whatever  may  be  the  meaniuK  of  this 
provision,  it  does  not  apply  to  personal 
property,  (Lake  Co.  v.  Mining  Co.,  66  Cal. 
17',  4  Puc.  Kep.  876.)  The  assessment  for 
1887-88  was  therefore  Invalid,  aud  a  reas- 
sessment in  the  following  year  wasproper. 

2.  It  is  contended  that  there  was  no  au- 
thority of  la  w  tor  making  tbe  levy.  Sec- 
tion 871  or  the  municipal  corporation  act 
provides  that  the  city  trusteeK  "shall  have 
power,  and  it  shall  be  their  duty,  to  pro- 
vide by  ordinance  a  system  for  the  asseBs- 
ment,  levy,  and  collection  of  all  city  or 
town  taxes,  not  inconsistent  with  the 
provisions  of  this  chapter,  which  system 
shall  conform,  as  nearly  aa  the  clrcum- 


stances  of  the  case  may  permit,  to  tbe  pro- 
visions of  tbe  laws  of  this  state  In  refer- 
ence to  the  assessment,  levy,  and  collec- 
tion of  state  and  county  taxes,  except  aa 
to  the  times  for  such  assessment,  levy,  and 
collection."  Laws  1883,  p.  273.  The  ordi- 
nance passed  In  pursuance  of  the  above 
provision  contained,  among  other  things, 
the  folio  wing :  '*Sec.3.  Tbe  manner,  form, 
and  time  of  assessing  and  collecting  city 
ta!£es  shall  be  the  same  as  is  prescribed  by 
the  Political  Code  of  the  state  of  California 
for  assessing  and-  collecting  state  and 
county  taxes;  and  all  the  provisions  of 
title  9  of  part  8  of  said  Political  Code  are 
hereby  adopted,  and  are  ordained  to  be, 
and  are,  the  law  for  assessing  and  collect- 
ing city  taxes,  as  to  manner,  mode  and 
time,"  etc.  The  objection  consists  of  two 
branches,  which  we  shall  consider  sepa- 
rately, la)  It  is  argued  that  the  statute 
above  quoted  forbids  the  city  from  assess- 
ing, levying,  and  collecting  its  taxes  at 
the  same  time  as  the  state  and  county. 
But  we  do  not  so  construe  the  provision. 
It  simply  leaves  those  matters  to  the  dis- 
cretion of  the  city  trustees,  who  may  fix 
any  time  they  see  fit.  There  is  nothing  to 
prevent  them  from  selerting  the  time  fixed 
for  the  other  taxes,  (b)  It  is  said  that 
the  ordinance  In  question  provides  only 
for  "assessing  and  collecting"  tlie  taxes, 
aud  not  for  levying  them,  as  to  which  it  Is 
contended  thatnoprovlsfonismade.  But, 
in  tbe  first  t>lace.  we  think  that  the  words 
"assessing  and  collecting"  are  used  in  the 
ordinance  In  a  general  sense,  and  Include 
the  operation  called  "levying  tbe  tax." 
The  words  are  so  used  in  the  constitution. 
As  is  said  in  Ihe  clear  and  satlsfactury  ar- 
gnmpnt  of  the  counsel  for  the  respondent; 
"The  foundation  of  the  city  taxing  power 
is  in  the  constitution.  Article  11,  S  12>  pro- 
vides that  the  legislature  •  •  •  may 
by  senerat  laws  vpst  in  the  corporate  au- 
thorities power  to  assess  and  collect 
taxes.  There  is  no  authority  to  'levy,* 
unless  one  of  the  words  '  assess  and  col- 
lect' Includes  levy."  In  the  second  place, 
the  ordinance  does  not  confine  itself  to  an 
adoption  of  the  provisions  of  the  Code  by 
a  general  referents  to  them  as  those  in  re- 
lation to  the  assessment  and  collection  of 
taxes.  It  goes  on  to  designate  specifically 
the  provisions  adopted  by  saying:  "And 
all  the  provisions  of  title  9,  part  3,  of 
said  Political  Code  are  hereby  adopted." 
The  part  ol  the  Code  so  designated  con- 
tains provisions  for  levying  the  tax.  (sec- 
tions 3713-3719:)  and  tbe  ordinance  makes 
provision  for  tbe  difference  in  officers,  etc. 

3.  It  is  contended  that  the  provisions  of 
the  ordinance  quoted  conflict  with  section 
879  of  the  municipal  corporation  act.  Tlio 
section  referred  to  provides,  in  substance, 
that  tbe  delinquent  taxes  shall  be  col- 
lected by  the  city  attorney  by  suit  in  tbe 
name  of  the  city,  (Laws  1883,  p.  277.)  while 
the  portions  of  tbe  Political  Code  adopted 
by  the  ordinance  provide  that  such  taxes 
shall  be  collected  by  the  tax  collector  by 
sale  of  the  property,  (section  3765  et  seq.) 
But  If  it  be  conceded  that  these  portions 
of  the  ordinance  are  in  conflict  with  tbe 
statute,  (as  to  which  aeeClty  of  Placer- 
vlllc  V.  WUcox,  35  Cal.  21,)  It  does  not  fol- 
low that  the  whole  ordinance  Is  void. 
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"Nothing  la  better  settled  than  that.H  the 
part  of  a  law  or  ordinance  which  is  inval- 
id is  distinctly  separable  Trom  the  remain- 
der, the  latter  can  stand  and  the  former 
be  rejected. "  Ex  parte  Chrlsteneen,  85  Cal. 
212.  24  Par.  Rep.  747.  The  proTlsion  for 
the  collection  of  the  delinquent  taxes 
seems  distinctly  separable  from  the  other 
parts  of  the  ordinance,  and  may  therefore 
be  rejected.  The  proceedtogH  in  tills  case 
were  In  accordance  with  the  statute,  tlie 
suit  having  been  broueht  under  section 
879.  above  referred  to.  In  the  view  we 
have  taken  It  1b  not  necessary  to  concdder 
the  effect  of  the  amended  ordinance.  We 
therefore  advise  that  the  Judgment  and  or- 
der appealed  from  be  affirmed. 

We  concur:  Bklcbeb,  C.  C.  ;  Foots,  C. 

Pkr  Curiam.  For  the  reasons  ^ven  In 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 

De  Havfn,  J.  I  concur  In  the  judgment 
and  in  the  foregoing  opinion.  The  money 
which  was  the  subject  uf  the  double  as- 
sessment tor  the  year  1888-89  did  not  bear 
its  shore  of  taxation  for  the  preceding 
year.  If  the  owner  had  waived  the  In- 
validity of  its  assessment  for  the  fiscal 
year  188T-88,  and  had  paid  upon  such  as- 
sessment the  tax  levied  for  that  year,  a 
different  question  would  have  been  pre- 
sented. 

i9J  Cal.  489)   

Smith  v.  Mohn.   (No.  13.898.) 
(Supreme  Court  of  California.  Jan.  19, 1691.) 
Vbhikw  aud  Vendbb—Coktract— Action  vob 

PBIOB — FlSDlNQS. 

1.  In  an  action  on  a  contract  to  bu^  land, 
which  Is  set  out  ID  the  complaint,  a  finding  by 
the  court  that  plaintifE  "entered  iato  an  agree- 
ment In  writing  with  the  defendant '  »  •  • 
whereby  plaintiiE  agreed  to  sell  and  defendant 
agreed  to  buy  B^d  land  upon  the  terms  and  con- 
ditions set  lorth  Id  plamtilTs  complaLnt,  and 
plaintiff's  Exhibit  No.  2, "  is  a  sofflcient  finding 
that  defendant  executed  tbe  contract,  notwith- 
standing the  exhibit  is  no  part  of  the  pleadings 
or  record,  as  the  finding  Is  complete  without  the 
reference  to  the  exhibit. 

3.  Plaintiff  and  defendant  being  the  only  par- 
ties to  the  contract,  a  finding  of  the  amount  "due 
the  plaintiff  upon  said  oontract"  is  sufficient, 
without  a  finding  that  it  Is  due  from  defendant 

3.  Where  defendant  sets  up  as  afHrmative  mat- 
ter that  his  signature  was  obtained  by  fraud,  and 
that  another  was  the  real  purchaser,  and  was  so 
regarded  by  plaintjff,  findings  that  the  aignaturo 
was  not  obtained  by  fraud,  and  tbe  plaintiff  did 
not  accept  the  oontract  wltti  knowledge  that  an- 
other was  tbe  real  purchaser,  sufficiently  cover 
the  issues  raised  by  the  affirmative  allegations. 

4.  Where  a  contract  for  the  s^e  of  land  pro- 
vides that  tima  shall  be  of  the  essence,  and  that 
in  case  of  the  vendee's  failure  to  comply  with  its 
terms  he  snail  forfeit  all  rights,  but  does  not  pro- 
Vide  ttiat  the  vendor  shall  forfeit  any  right  if  tbe 
purchase  money  is  not  paid  at  the  stipulated  time, 
the  vendor  may  finforoe  the  contract  and  sue  for 
the  pur^ase  money  in  case  of  the  vendee's  de- 
fault. Following  Wilcoxson  v.  Btltt,  65  Cal.  696, 
4  Pac.  Rep.  629. 

Commissionere'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county ;  W.  H.  Clabe,  Judge. 

Brunson,  Wilson  &  Lamme,  for  appel- 
lant. Duune  &  HimterandJay  E.  Uuuter, 
for  reupondeut. 


Beixhes,  C.  This  action  was  com- 
menced on  the  19th  day  of  April,  1889,  to 
recover  fhe  sum  of  $1,000,  with  interest 
thereon,  alleged  to  be  due  from  defendant 
to  plaintiff,  under  a  contract  for  the  Bale 
of  land.  It  is  all^;ed  in  the  complaint 
that  on  the  6th  day  of  September,  1887,  tiie 
plaintiff  and  defendant  entered  Into  a  writ- 
ten agreement,  a  copy  of  which  Is  set  out 
In  full,  whereby  the  plaintiff,  as  party  of 
the  first  part,  agreed  to  sell  and  con- 
vey to  the  defendant,  as  party  of  the  sec- 
ond pfirt,  and  the  latter  tu  buy,  a  certain 
described  parcel  of  land, for  the  sum  of  92,- 
200,  to  be  paid  as  follows:  $700  casta,  thv 
receipt  of  which  was  acknowledged;  $500 
on  January  1, 1888;  and  the  balance  of 
$1,000  on  May  1, 1888,— with  Interest  at  8 
per  cent.  It  is  further  alleged  that  tbe 
first  two  payments  were  made,  and  that 
the  sum  of  $1,000,  with  Interest,  "became 
due,  according  to  the  terms  of  said  con- 
tract, on  the  Ist  day  of  May,  1888,  no  part 
of  which  has  been  paid  by  defendant,  al- 
though often  requested  so  to  do.  Tliat 
plaintiff  has  duty  performed  all  of  the  con- 
ditions of  said  contract  to  be  performed 
by  him  to  this  time,  and  has  been  con- 
stantly and  now  is  ready  and  willing,  and 
prior  to  the  instltntlon  of  this  suit  offered 
to  execate  and  deliver  to  defendant  a  deed 
of  said  premises,  together  with  a  certifi- 
cate of  title,  upon  compliance  by  defend- 
ant with  the  terms  of  said  contract  aa 
therein  set  forth,  but  defendant  said  he 
would  not  accept  a  deed,-  and  refused  to 
pay  said  money. "  The  agreement  set  out 
contains  this  provision:  "It  Is  further 
agreed  that  time  Is  of  the  essence  of  this 
contract,  and.  In  the  event  of  a  failure  to 
comply  with  the  terms  thereof  by  said 
party  of  the  second  part,  the  said  party 
•of  the  first  part  shall  be  released  from  all 
obligations,  In  law  or  equity,  to  convey 
said  property,  and  said  party  of  tbe  sec- 
ond part  shall  forfeit  all  right  thereto, 
and  to  moneys  theretofore  paid  under  thla 
contract;  and  all  his  interest  In  or  to  said 
moneys,  or  said  property,  shall  thereupon 
immediately  cease,  as  fully  as  If  said  mon- 
eys had  never  been  paid,  or  this  agreement 
entered  into.  And  the  snid  party  of  the 
first  part,  on  receiving  snch  payment,  at 
the  time  and  in  the  manner  above  men- 
tioned, agrees  toexecnte  and  deliver  to  tbe 
said  party  of  the  second  part,  or  to  his  as- 
signs, a  good  and  sufficient  deed,  with  cer- 
tificate of  title."  The  defendant,  by  his 
answer,  denied  that  "plaintiff  and  defend- 
ant entered  Into  the  written  agreement,  a 
copy  of  which  is  set  out  in  the  complaint;' 
admitted  that  he  signed  it;  and  averred 
'*that  his  signature  thereto  was  obtained 
by  false  and  fraudulent  representations  of 
the  said  plaintiff,  made  by  and  through 
his  agents  employed  by  btni  for  the  sale  of 
said  premises  In  said  contract  described." 
He  then  states  that  he  was  solicited  by 
one  C.  J.  Longstreet  to  purchase  the  prop- 
erty, and  declined  to  do  so;  that  Long, 
street  and  D.  G.  White,  his  partner  In  the 
reai-estate  agency  business.  Informed  him 
that  they  had  contracted  to  purchase  tbe 
property  In  bis  (defendant's)  name,  and 
had  paid. on  accountof  the  purchase prlr«>. 
a  sum  of  money,  which  they  claimed  to 
have  advanced  for  hira;  that  lie  then  and 
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tliei-e  refused  to  confirm  the  purchase  or 
tu  take  the  property,  wberenpon  they  pro- 
duced the  written  contract,  a  cupy  of 
which  Is  set  out  In  the  complaint,  and 
which  had  then  been  signed  by  the  plain- 
tiff, and  insisted  that  he  should  execute  it, 
and  become  the  purchaser  of  the  property, 
and  that  he  positively  refused  to  make  the 
purchase  or  sign  the  contract;  that  upon 
such  refusal  they  Informed  the  agent  of 
plaiDtllf  for  the  sale  of  the  property  that 
defendant  refused  to  sliani  the  contract, 
and  offered  to  return  the  same  to  the 
agent,  and  cancel  It.  and  demanded  a  re- 
turn of  the  money  paid  by  them  on  ac- 
count thereof,  but  the  aeent  refused  to 
receive  or  cancel  the  contract,  or  to  repay 
the  money ;  that  thereupon  It  was  agreed 
between  them  that  White  should  become 
the  purchaser,  procure  the  signature  of 
defendant  to  the  contract,  and  take  an 
assignment  thereof,  and  pay  tbe  balance  of 
the  purchase  price;  that  Longstreet  and 
White  informed  defendant  of  this  agree- 
ment, and  requested  him  to  attach  his 
signature  to  an  assignment  Indorsed  on 
tbe  contract  to  White,  and  that  he  at  first 
refosed,  but  finally  did  it  upon  thrir  assnr- 
ance  that  It  was  a  mere  matter  of  form, 
and  that  he  would  incur  no  liability  there- 
under; that  subsequently  upon  like  re- 
quest and  assurance  he  signed  the  con- 
tract; tbattbe  plaiDtUf  thereafter  received 
the  contract,  and  tbe  first  and  second  pay- 
ments therein  provided  for.  with  full 
knowledge  and  notice  that  White  was  the 
purchaser  of  the  property,  and  the  real 
party  in  interest,  as  tbe  vendee  thereof; 
and  that  the  plaintiff  did  not  at  any  time 
call  upon  defendant  for  any  money  or  to 
comply  with  any  of  the  terms  of  the  con- 
tract until  alter  White  had  made  default 
In  tbe  last  payment;  and  that  defmdant 
never  did  make  any  payment  (or  or  on  ac- 
nount  of  theaald  purchase,  or  famish  any 
money  therefor.  The  case  was  tried,  and 
the  tiudlogs  of  the  court  were  as  follows: 
First.  That  on  the  6th  day  of  September, 
1887,  tbe  plaintiff,  being  the  owner  of  the 
parcel  of  land  described,  "entered  into  an 
agreement  in  writing  with  tbe  defendant, 
O.  F.  Mobn,  Sr.,  whereby  the  plaintilf 
agreed  to  sell  and  the  defradant  agreed  to 
buy  said  land,  upon  the  terms  and  condt- 
tlous  set  forth  In  plaintlff'ecomplalnt,and 
theexhlbitmarked  'Plaintiff's  Exhibit  No. 
S!;'"  «ecoii(/,  that  Lpngstreet  and  White 
were  not  the  agents  of  plaintiff,  or  em- 
ployed by  blm  for  tbesale  ofaald  premises ; 
third,  that  the  signature  of  the  defendant 
to  the  said  agreement  of  purchase  and  Hale 
was  not  obtained  by  false  and  fraudulent 
representations  of  the  plaintiff,  made  by 
and  through  bis  agents ;  fonrtb,  that  plain- 
tin  did  not  accept  and  receive  tbe  contract, 
or  the  first  and  second  payments  thereon, 
with  the  knowledge  and  notice  that  White 
was  the  purchaser  of  the  property,  or  the 
real  party  In  Interest  as  the  vendee  thereof ; 
efth,  that  the  plaintiff,  prior  to  the  insti- 
tution of  this  suit,  offered  to  execute  and 
deliver  to  defendant  a  deed  of  the  premises, 
together  with  a  certificate  of  title,  and  de- 
manded of  him  tbe  balance  due  on  the  con- 
tract, but  defendant  declined  to  accept  the 
deed  and  refused  to  pay  the  money :  sixth, 
that  thereto  now  due  the  plaintiff  upon 


said  contract  the  sum  of  91,167,  principal 
and  interest.  The  conrt  gave  Judgment 
for  the  plaintiff  for  the  amount  found  doe, 
with  costs,  and  tbe  defendant  appealed. 
It  Is  contended  (or  appellant  that  the  find- 
ings were  defective  and  Insutttclent  in  sev- 
eral particulars. 

First  it  is  claimed  that  there  was  no 
sufficient  flndiug  that  defendant  ever  exe- 
cuted the  contract  set  forth  in  the  com- 
plaint, or  as  to  what  were  tbe  terms  and 
conditions  upon  wblcb  tbe  sale  was  made. 
This  position  Is  rested  upon  the  last  clause 
of  the  first  findlnjc,  that  tbe  parties  en- 
tered Into  an  agreement  to  seU  and  buy 
tbe  land  upon  the  terms  and  conditions 
set  forth  In  tbe  complaint,  and  the  exhibit 
marked -Plaintiff's  Exhibit  No.  2."  It  Is 
said  that  this  exhibit  is  not  made  a  part 
of  the  pleadings,  findings,  or  record,  and  Is 
not  referred  tn  except  In  this  manner. 
Bat  the  contract  of  sale  was  set  out  in 
ham  verba  In  the  complaint.  The  defend- 
ant admitted  that  he  signed  that  con- 
tract, and  only  alleged  In  substance  tbat 
he  did  not  execute  It,  In  a  legal  sense,  for 
the  reason  that  bis  signature  was  ob- 
tained by  fraud.  There  Is  no  question, 
therefore,  as  to  what  were  the  terms  and 
conditions  of  the  contract  whicb  the  defend- 
ant signed,  and  on  which  the  plaintiff  relied 
for  a  recovery.  The  only  question  then 
is,  was  tbe  defendant  bound  by  tbe  con- 
tract, or  not  bound  by  it,  because  ol  the 
alleged  frauds?  The  words  " and  the  ex- 
hibit marked 'Plaintiff's  Exhibit  No.  2,'" 
may  be  rejected  as  surplusage,  as  the  find- 
ing is  complete  without  them.  It  may 
be  remarked  in  this  connection,  tbat  the 
evidence  is  not  brought  up  In  the  record, 
and  we  are  not  advised  as  to  what  was 
introduced,  but.  If  need  be,  we  might  as- 
sume tbatplalntlff  ottered  blscontract,  and 
It  was  reci'lved  and  marked  as  his  "  Exhib- 
it No.  2." 

It  is  next  objected  that  the  court  found 
only  the  amount  "duti  the  plaintiff  upon 
said  contract,"  and  not  that  the  sum 
named  was  due  from  defendant.  But  as 
the  plaintiff  and  defendant  were  the  only 
parties  who  signed  the  contract.  It  must 
follow  as  a  ueeessary  Inference,  In  view  of 
the  other  findings,  that  It  anything  was 
due  the  plaintiff  it  was  due  from  tbe  de- 
fendant. We  think,  therefore,  tbat  this 
finding  was  sufUclent. 

It  is  further  objected  that  tbe  findings 
as  to  the  afilrmatlve  matters  set  up  In  the 
answer  were  not  sufficient.  Tbesnbstance 
o(  these  matters  Is — irfrB£,thatde(endant*s 
signature  to  the  contract  was  obtained  by 
fraud,  consisting  of  false  and  fraudulent 
representations,  etc.;  second,  tbat  White 
was  tbe  purchaser  and  the  real  party  in 
Interest,  and  was  so  accepted  and  regard- 
ed by  the  plaintiff.  It  is  tru.e  that  findings 
sbouid  respond  to  and  cover  all  of  tbe  ma- 
terial Issues  raised  by  tbe  pleadings,  but 
they  should  be  statements  only  of  the  ul- 
timate facts,  and  not  of  the  probative 
facts.  Mathews  v.  Klnsell,  41  Cal. .  512. 
In  this  case.  We  think  the  findings  did 
meet  and  negative  all  tbe  ultimate  facts 
affirmatively  alleged  in  the  answer,  and 
that  they  should  be  held  sufficient. 

It  is  also  contended  that,  under  tbe  rule 
that  pleadings  are  to  be  construed  most 


Digilized  by 


Google 


698 


PAGIFIG  B£POBT£B.yoL.25. 


(Colo. 


stronf^ly  against  the  pleader,  the  aver- 
ment In  the  comptaint  that  plaintiff,  "pri- 
or to  the  iuatitutiun  of  this  Buit.  oDered 
to  execute  and  deliver  to  defendant  a  deed 
of  Baid  premises,  together  with  a  certifi- 
cate of  title,  upon  compliance,"  etc..  niUBt 
beconutrued  aB  relating  to  a  time  immedi- 
ately preceding  the  inatltutlon  ut  the  suit; 
that  the  offer  ol  a  deed  and  demand  of 
payment  were  therefore  not  made  until 
nearly  11  months  after  the  money  sued  for 
became  due  and  payable;  and  that  plain- 
tiff, by  his  neglect  to  tender  the  deed  and 
demand  paymentwhen  tbe  money  became 
due.  had  lost  all  right  to  sue  for  and  re- 
cover the  money  under  the  ezprras  provis- 
ions of  thecontract.  The  provislonsof  the 
contract  relied  upon  as  effecting  this  re- 
salt  are  thoHe  above  quoted.  It  will  be 
observed  that.lt  is  also  averred  in  tbe 
complaint  "that  plaintiff  has  duly  per- 
formed all  of  the  conditions  of  Baid  con- 
tract to  be  performed  by  him  to  this 
time."  This  was  a  sufficient  averment  of 
the  performance  of  conditions  precedent, 
(section  457,  Code  Civil  Proc.)  and  it  is 
not  denied  by  the  answer.  This  being  so, 
how  can  It  be  said  that  plaintiff  was  in 
default  and  thereby  lost  his  rights?  But 
however  this  may  be,  It  should  be  noticed 
that  the  substance  of  the  provistuuB  re- 
lied upon  Is  that  time  Is  of  the  essence  of 
the  contract,  and  If  defendant  shall  fail  to 
comply  with  its  terms,  then  the  plaintiff 
shall  be  released  from  all  obligations  to 
convey  the  property,  and  defendant  shall 
forfeit  all  right  thereto,  and  to  tbe  mon- 
eys paid,  and  all  his  interest  In  or  to  the 
said  moneys  and  property  shall  immedi- 
ately cease,  as  fully  as  If  the  moneys  had 
never  been  paid,  or  tbe  agreement  entered 
Into.  In  this  there  Is  no  provision  that 
the  plaintiff  shall  forfeit  his  rights  If  the 
money  Is  not  paid  on  time;  and  In  Wilcox- 
son  V.  Stitt,  65CaI.  696,  4  Pac.  Rep.  629, 
where  a  similar  contract  was  under  re- 
view, it  was  held  that  the  failure  of  the 
vendee  to  make  the  payments  provided 
tor  did  not  make  tbe  contract  void,  so  far 
as  the  vendor  was  concerned,  but  that  he 
had  the  option  to  avoid  or  enforce  the 
contract,  and  might.  It  he  elected  to  do  su, 
sne  for  and  recover  the  balance  of  the  pur- 
chase money.  That  case  seems  to  be  de- 
cisive of  this,  and.  as  the  above  are  all 
the  points  made  for  a  reversal,  we  advise 
that  the  judgment  be  affirmed. 

We  concur:  Haynb,  G. ;  Vanclibf,  C. 

PkrCcruh.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 


(15  Colo,  m) 


GRIMES  V.  Hill. 


{Supreme  Cov/rt  of  Colorado.  Jan.  10, 1891.) 

EXAHIXATIOM  OF  WlTKESS— FRAUD CLEITT  CONVBT- 

AKCBB— EVIDKN'CB. 

1.  A  party  may  interrogate  his  own  witness 
by  diret.'t  (jacstions  for  tbe  purpose  of  contradict- 
ing previous  adverse  testimony. 

a.  To  invalidate  a  purchaser's  title  to  prop- 
erty on  the  ground  that  the  purchase  was  made  in 
fraud  of  the  rights  of  creditors,  it  is  necessary  to 
prove  that  the  vendor  made  the  conveyance  with 
uitent  to  hinder,  cheat,  or  defraud  his  creditors, 


and  also  that  the  venAee  was  cognisant  of  such 
fraudulent  intent  in  making  the  purchase. 

3.  These  two  matters  may  be  proved  conjoint- 
ly or  separately,  by  one  witness  or  many,  by  di- 
rect or  byoircunistantial  evidence.  A  wide  range 
of  evidence  is  allowable  to  show  rraudulent  in- 
tent, as  well  as  notice  thereof,  in  such  transac- 
tions. 

4.  Parties  committing  such  frauds  usually 
seek  to  conceal  the  direct  and  positive  evidences 
of  their  guilt;  and  hence  resort  must  generally 
be  had  to  circumstantial  evidence.  Circum- 
stances, however  slight,  relating  to  the  transac- 
tion, and  tending  to  throw  light  upon  its  charac- 
ter, are  competent  evidence  so  far  as  the  same 
are  connected  with  the  parties, 

5.  A  party  attempting  to  impeach  the  valid- 
ity of  a  conveyance  on  the  gronnd  of  fraud  may 
give  in  evidence  declarations  of  the  vendor  or 
vendee  tending  to  reveal  the  character  of  the 
transaction,  when  such  declarations  are  shown 
to  have  been  made  either  in  person  or  through 
the  authorized  intervention  ot  a  third  party  at  or 
prior  to  the  oonsummatton  of  the  sale. 

6.  A  party,  having  incroduoed  certain  teeti- 
mony  tending  io  sostun  his  side  of  the  issue,  i» 
precluded  from  denying  the  materiality  of  such 
testimony  for  the  purpose  of  preventing  its  con- 
tradiction. 

iSyllabus  by  the  Court.) 

Error  to  superior  court  of  Denver. 

William  E.  Grimes,  plaintiff  below, 
brought  Bult  against  Zeph  T.  Hill,  alleging 
that  Hill  hud  wroagfully  taken  and  con- 
verted to  his  own  use  a  large  amount  of 
personal  property  (merchandise)  belong- 
ing to  plalntm.  Tbe  defense  relied  on  at 
the  trial  was  to  the  effect  that  defendant. 
Hill,  as  United  States  marshal,  seized  the 
property  In  execution  of  a  valid  judgment 
in  the  United  States  court  against  one 
Brasher;  and  that  whatever  title  Grimes 
had  to  the  property  was  obtained  by  a 
fraudulent  conveyance  to  him  by  Brasher, 
and  so  was  void  as  against  creditors 
whom  the  marshal  represented.  To  sna- 
tatn  this  defense,  Frank  Grimes  was 
called,  end  testified,  InHubstance.  that  the 
original  plan  was  for  him  and  his  brother 
William  to  take  the  property  as  Joint  par- 
chasers;  that,  just  previous  to  the  con- 
veyance. Brasher  had  said  to  witness: 
"Joe  Williams  will  call  on  you.  He  ia 
coming  aronnd  there  to  have  a  talk  with 
yon.  •  *  »  Brasher  told  me  *  •  • 
that  he  wanted  to  have  a  third  party 
Bpeak  to  me,  because  I  wouldn't  have  to 
swear  to  no  lies  on  the  witness  stand." 
The  witness  then  testified,  ciiTumstan- 
tially,  to  a  con  versa  tjon  between  himself 
and  Williams,  In  which  Williams  repre- 
sented that  Brasher  was  In  falling  clrcnm- 
stances,  and  that  his  bnaloess  would  be 
closed  up  the  next  day;  and  proposed.  In 
l>ehalf  of  Brasher,  a  fictitious  and  fraud- 
ulent sale  to  tbe  Grimes  Bros.,  to  enable 
Brasher  to  settle  with  hla  creditors,  and 
then  that  Brasher  should  have  his  proper- 
ty and  boslnesB  back  again.  The  witness 
furtlier  testified  that.  In  pursuance  of  such 
proposition,  he  and  his  brother  entered 
into  negotiations  with  Brasher,  but  that 
at  the  last  moment  he  (Frank)  refused  to 
have  anything  to  do  with  tbe  deal.  The 
transfer,  however,  was  Immediately  con- 
summated with  his  brother  William.  In 
rebuttal  of  tbe  testimony  given  by  Frank 
Grimes,  plaintiff  called  Joseph  Williams, 
whose  attention  was  directed  to  the  time 
and  place  ol  the  con^^eraatlon  between 
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blms^f  and  FraDk  Grimes,  and  he  was 
asked  to  ffiTv  his  statement  of  the  eunrer- 
satlon.  Williams*  testimony  on  that  sub- 
ject waft  quite  brief.and  uf  a  very  dlTTerent 
character  from  that  slven  by  Frank 
Grimes.  When  It  appeared  that  Williamn 
could  recollect  Dothtng  further,  counsel 
for  plalntin  proceeded- to  luterrof^ate  him 
by  direct  queHtlons  as  to  whetlier  in  that 
converaatlon  he  made  certain  of  the  dam- 
aging statements  ascribed  to  him  by  the 
witness  Grimes:  but  the  court  of  Its  own 
motion  refused  to  permit  such  questions 
to  lie  asked,  on  the  ground  stated  by  the 
court,  as  follows :  "Mr.  WUllama  has  tes- 
tified to  his  version  of  the  matter,  and 
that  ends  it.  You  cannot  ask  Mr.  Will- 
lams,  '  Did  not  such  a  thing  occur? '  When 
you  have  asked  him  Co  state  all  that  did 
occnr,  that  Is  as  far  as  yon  can  gu." 
Counsel  for  plaintiff  then  offered  to  prove 
by  the  witness  WllllamB  that  "he  did  not 
tell  to  Frank  Grimes  that  Brasher  was 
In  falling  circumstances,  or  that  Brasher'r 
establisliment  would  be  closed  the  next 
day:  that  he  (Williams)  did  not  tell  to 
said  Grimes  at  the  place  named  by  said 
Grimes,  or  at  any  time  or  place,  that,  If 
be  (Grimes)  took  or  bought  the  retail  bus- 
iness or  stock  of  Brasher,  when  Brasher 
had  fixed  up  he  could  give  the  stock  back 
tu  Brasher,  and  Brasher  would  go  on." 
This  offer  was  objected  to,  and  the  obiec- 
tion  was  sustained.  Plaintiff's  counsel 
duly  reserved  exceptions  to  these  several 
rallngs  of  the  court,  and  anch  rnllngs  are 
assigned  for  error. 

Lacius  P.  Marsh,  for  plaintiff  In  error. 
Joseph  K.  Baxter,  tor  defendant  In  error. 

Elliott.  J.,  {after  Btating  the  fkcta  as 
Above.)  The  plaintiff  acquired  the  prop- 
erty In  controversy  by  a  conveyance  from 
one  Brasher.  Under  the  Issues  the  bur- 
den of  showing  that  the  plaintiff's  title 
was  fraudulent  and  void  as  to  the  credit- 
ors of  the  vendor  rested  upon  the  defend- 
ant. To  sustain  this  burden,  Frank 
Grimes  was  called,  and  testified  to  cer- 
taiu  statements  made  to  him  by  one  Jo- 
seph Williams,  as  the  representative  of  the 
vendor,  concerning  the  purposes  of  the 
proposed  sale.  In  rebuttal,  the  plaintiff 
called  said  Williams,  and  by  him,  as  a 
witness,  offered  to  contradict  the  testi- 
mony of  Frank  Grimes  in  certain  particu- 
lars; but  the  court  refused  to  allow  plain- 
tiff's counsel  to  propound  direct  questions 
to  the  witness;  and  flnuliy  excluded  the 
offered  evidence  altogether.  The  ground 
upon  which  the  trial  court  excluded  the 
evidence  sought  to  be  elicited  from  the 
witness  Joseph  Williams  was  clearly  er- 
roneous. The  rule  is  well  settled  that  un- 
der certain  circumstances  a  party  may  In- 
terrogate hU  own  witness  by  direct  ques- 
tions f<ir  the  purpose  of  contradicting  pre- 
vious adverse  testimony.  A  familiar  ex- 
ample of  the  rule  occurs  where  a  witness 
has  been  charged  by  the  testimony  of  an- 
other witness,  already  given  at  tho  trial, 
with  having  made  certain  statements  In 
a  former  conversation  between  the  two 
witnesHPs.  In  such  case  the  latter  wit- 
ness, after  giving  hla  recollection  of  the 
conversation  as  fully  as  he  can,  may  be 
asked  the  direct  question  whether  in  such 


conversation  be  made  the  statements,  or 
any  of  them,  imputed  to  bim  by  the  for- 
mer witness,  ei>eclfylng  In  the  quosthin 
the  substance  of  such  statements.  This 
rule  of  evidence,  and  the  reasons  upon 
which  It  Isfounded,  have  received  thorough 
consideration  by  this  court  See  opinions 
in  Gilpin  v.  Gilpin,  12  Colo.  510,  515,  21 
Pac.  Rep.  612,  and  the  authorities  tlicre 
cited.  An  effort  has  been  made  In  this 
court  to  sustain  the  rulings  of  the  court 
below  npon  the  ground  that  the  testi- 
mony of  Frank  Grimes  stating  the  conver- 
sation between  hlms^f  and  Joseph  Will* 
iams  was  nut  competent  evidence;  that  It 
was  a  conversation  between  parties  not 
finally  connected  with  the  actual  sale,  and 
hence  hearsay;  and,  further,  that,  such 
evidence  having  been  received  without  ob- 
JfM^tlon,  the  court  might  in  its  discretion 
refuse  to  allow  it  to  be  contradicted.  The 
latter  view  is  not  sustained  by  the  record 
as  a  matter  of  tact.  Plaintiff's  counsel  did 
object,  and  reserve  an  exception,  to  the 
ruling  permitting  Frank  Grimes  to  state 
bis  conversation  with  Williams.  The  ob- 
jection and  exception,  however,  are  not 
material.  The  language  of  the  court  per- 
mitting the  testimony  to  be  given,  though 
somewhat  enggestWe,  was  not  without 
foundation  In  the  testimony  already  re- 
ceived. It  was  as  follows:  "Mr.  Will- 
iams, It  appears  by  the  testimony,  was 
made  the  agent  of  Mr.  Brasher  to  make 
these  declarations. "  It  was  certainly 
within  tbe  province  of  the  Jury,  if  they  be- 
lieved the  witness  Frank  Grimes,  to  And 
that  Brasher  expected  and  had  author- 
ized Williams  to  say  something  to  said 
witness  which,  if  uttered  by  Brasher  him- 
self, would.  In  hisoplnion.milltateagainst 
him  in  any  controversy  which  might  arise 
out  of  the  contemplated  transaction. 
The  ruling  of  the  court  permitting  Frank 
Grimes  to  state  the  conversation  between 
himself  and  Williams  was  therefore  correct, 
and  the  evidence  thereby  admitted  was 
competent  and  relevant  to  tbe  issue  on 
trial. 

To  invalidate  the  plaintiff's  title  as  a 
purchaser  of  the  property  In  controversy, 
it  was  necessary  to  prove  that  Brasher 
made  the  conveyance  with  Intent  to  hin- 
der, cheat,  or  defraud  his  creditors,  and 
also  that  plaintiff  was  cognizant  of  such 
fraudulent  intent  in  making  the  purchase. 
It  was  Competent  to  prove  these  two  mat- 
ters conjointly  or  separately,  by  one  wit- 
ness or  many,  by  direct  or  by  circumstan- 
tial evidence.  A  wide  range  ol  evidence  Is 
allowable  to  show  fraudulent  Intent  on 
the  part  of  the  vendor,  as  well  as  notice 
thereof  to  the  vendee,  in  such  transactions. 
Parties  committing  such  frauds  usually 
seek  to  conceal  the  direct  and  positive  evi- 
dences of  their  guilt.  Hence  resort  must 
generally  be  had  to  proof  of  circamstauces 
somewhat  remotely  connected  with  the 
transaction.  Circumstances,  however 
slight,  relating  to  the  transaction,  and 
tending  to  tbrowllght  upon  its  character, 
are  competent  evidence  so  far  as  the  same 
are  connected  with  the  parties  thereto,  re- 
spectively. A  party  attempting  to  im- 
peach the  validity  of  a  conveyance  on  the 
ground  of  fraud  may  give  In  evidence  dec- 
laratlooB  of  the  vendor  or  vendee  tending 
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to  re?eal  the  cbaracter  of  the  transaction, 
when  Buch  declarations  are  shown  to  have 
been  made,  either  In  person  or  thronffh 
the  aotborleed  Intervention  of  athlrd  par- 
ty, at  or  prior  to  the  coneumniation  of 
the  sale.  We  need  not,  in  this  case,  con- 
sider the  question  of  snbseqaent  declara- 
tions. Kerr,  Fraud  &  M.  p.  884;  Bump, 
Fraud.  Coo  v.  pp.  660-564. 

The  evidence  disclosed  that  the  proposed 
purchasers  were  two  brothers,  Frank  and 
Wllltam  Grimes.  Accurdlnx  to  the  testi- 
mony of  Frank  Grimes,  the  vendor. 
Brasher,  expressed  a  desire,  shortly  before 
the  sale,  that  he  (Frank)  should  talk  with 
a  third  party,  (Williams,)  so  as  to  avoid 
the  effect  of  the  personal  declarations  of 
the  parties  to  the  transaction  as  evidence 
In  a  court  of  Jostlce.  WliUams  talked 
with  Frank  Grimes,  and  proposed,  In 
effect,  according  to  Frank's  testimony, 
that  he  and  his  brother  William  should 
take  eharee  of  the  vendor's  business  and 
of  the  property  In  controversy  temporari- 
ly under  a  simulated  sale  so  as  to  enable 
the  vendor  to  settle  with  his  creditors. 
The  testimony  of  Frank  Grimes  further 
shows  that,  immediately  after  this  con- 
versation with  Williams,  he  and  his  broth- 
er William  Grimes  received  from  Brasher 
a  substantial  confirmation  of  William's 
authority.  The  negotiation  proceeded 
accordingly.  It  was  only  at  the  lust  mo- 
ment thatFrank  Grimes  refused  to  become 
a  party  to  the  transaction, tor  the  reason, 
anions  others,  as  he  in  effect  tratitied  he 
Informed  his  brother  at  the  time,  that  the 
proposed  traosactlun  was  not  politic,  and 
might  cause  them  to  lose  their  business 
reputation  and  standing.  The  negotia- 
tion, however,  was  immediately  consum- 
mated with  William  Grimes,  plaintiff  in 
this  action.  The  defendant,  having  intro- 
duced the  testimony  concerning  the  con- 
Tei-satlon  with  Williams  in  support  of  bis 
side  of  the  Issoe,  was  not  privileged  co 
deny  the  materiality  of  such  testimony 
tor  the  purpose  of  preventing  its  contra-, 
diction.  An  oHer  tu  contradict  In  sach  a 
easels  unlike  an  offer  to  introduce  irrele- 
vant matters  by  one  party  because  other 
tnelevant  or  improper  testimony  has  been 
received  in  behalf  of  the  other  party. 
Batdorff  v.  Bank,  «1  Pa.  St.  17»:  Mitchell 
V.  Sellman,  6  Md.  376.  But  we  need  not 
rest  our  decision  upon  this  ground;  for, 
as  we  have  seen,  the  testimony  of  Frank 
Grimes  concerning  the  conversation  with 
Williams  was  both  relevant  and  material. 
It  tended  to  show  fraudulent  Intent  ou 
the  part  of  the  vendor  in  making  the  sale ; 
and  so  it  was  competent  evidence,  even 
though  the  question  of  the  vendee's  al- 
leged complicity  in  the  fraud  was  left  to  be 
determined  by  other  evidence.  The  weight 
of  the  evidence,  however,  was  for  the  jury, 
as  well  as  the  credibility  of  the  witness; 
and  it  was  tbe  absolute  right  of  plaintiff 
to  contradict  his  testimony.  If  It  could  be 
done,  by  competent  evidence  properly  In- 
troduced In  rebuttal.  It  was  error,  there- 
fore, to  exclude  the  offer  of  plaintiff  to  con- 
tradict any  substantial  part  of  Frank 
Grimes'  testimony  by  the  witness  Joseph 
Williams. 

We  need  not  discuss  the  assignments  of 
error  relating  to  the  charge  of  the  court. 


In  tlie  case  of  Sutton  v.  Dana,  ante.  90. 
(recently  decided  by  tbls  court.)  we  bad 
occasion  to  consider  andexpress  onrviews 
upon  instractlons  to  Juries  in  cases  of  tbls 
kind,  and  we  need  not  repeat  them.  The 
Judgment  of  the  superior  court  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

  as  Colo.  355) 

Gl.ELLl.KD  et  at.  T.  MCCUHBBB. 

(Supreme  Court  of  Colorado.  Jan.  lo,  1891.) 

BBBIONATION  of  JuDOB— FAU.T7BB  TO  FaT  OVSE 
MOKBT— LlABIUTT  OF  BpVD. 

1.  When  acoontyjudge  resigns  ^  is  lilsdaly, 
without  deiDand  therefor,  to  turn  over  to  his  suo- 
oessor  In  office  all  moneys  and  effects  which  have 
come  into  his  hands  in  tbe  execution  of  the  duties 
of  his  office^  so  far  as  tbe  same  have  not  been  ap- 
plied to  legitimate  purposes. 

3.  The  failure  of  a  county  Judge,  upon  resign- 
ing, to  pay  over  mooey  deposited  in  a  condemna- 
tion proceeding,  is  a  breach  of  hi»  otBclal  bond; 
and  thereupon  a  cause  of  action  accrues  to  any 
one  specially  Injui^ed  by  such  breach,  as  soon  as 
legal  damages  result  therefrom. 

8.  The  petitioner  in  condemnation  proceed- 
ings has  an  immediate  and  direct  interest  la  the 
preliminary  deposit  at  all  times  until  the  final 
adjudication,  and  until  tbe  same  is  applied  to  its 
ultimate  purposes.  The  deposit  is  not  paymrat, 
nor  part  payment,  until  it  is  actaally  so  applied. 

1.  If  by  any  means  tbe  deposit  fai^.  peti- 
tioner becomes  liable  to  replace  tbe  same  or  to 
lose  possession  of  the  premises.  Hence,  when  a 
county  Judge  resigns  without  paying  over  tbe  de- 
posit to  his  Successor,  an  immediate  l^al  injury 
results,  and  a  oasse  of  action  thereupon  accrues 
to  petitioner  upon  the  official  bond  of  tbe  default- 
ing officer. 

.  (SyUatma  by  the  Court) 

Appeal  from  district  court.  Fremont 

county. 

This  is  an  appeal  from  a  judgment  ren- 
dered in  an  action  upon  the  ofBcial  bond 
of  the  county  Judge  of  Fremont  county. 
The  cause  was  submitted  in  the  conrt  be- 
low upon  an  agreed  statement  of  facts, 
which  may  be  summarized  as  follows: 
Copy  ofofiiclal  bond  of  Robert  A.  Bain,  as 
county  Judge,  In  sum  of  $5,000,  and  In 
form  Substantially  as  required  by  law, 
with  James  Clelland,  J.  L.  Prentiss,  S.  W. 
Humphrey,  and  others  as  sureties.  In  Oc- 
tober. 18S0,  the  Denver  &  Bio  Grande  RaU- 
way  Company  commenced  proceedings  in 
the  county  court  of  Fremont  county  to 
condemn  right  of  way  for  Its  road 
through  the  lands  of  Philip  A.  McGumber. 
By  order  of  said  court,  the  railway  com- 
pany deposited  witb  Robert  A.  Bain, 
judge  and  acting  clerk  of  said  court,  the 
sum  of  9225,  the  estimated  compensation 
and  damages  for  the  right  of  way,  and 
thereupon  the  railway  companytook  pos- 
session of  the  land.  In  April,  1884.  the  con- 
demnation proceeding  was  tried,  and  the 
sum  of  fl,94U  was  awarded  and  adjudged 
In  favor  uf  said  McCumber.  The  railway 
company  appealed  the  cause  to  th**  su- 
preme court.  In  February,  1887.  said  ap- 
peal was  dismissed,  and  thereupon  the 
railway  company  duly  Ewslgned  to  said  Mc- 
Cumber the  deposit  of  f 225.  Shortly  alter 
the  deposit  was  made,  J  udge  Bain  resigned 
his  office,  the  reslgnutinn  taking  effect 
October  1, 1881 ;  and  Judge  Waldo  became 
Ills  successor  on  the  same  day.  Judge 
Bain  did  not  pay  over  the  deposit  to  his 
successor,  nor  has  tbe  same  ever  been  paid 
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to  the  railway  company,  or  to  eald  Mc- 
Coraber.  On  March  28, 1888,  said  McCum- 
ber,  as  amltcnee  of  the  railway  company, 
commenced  tble  action  upon  the  official 
bond  of  JndRe  Bain  to  recover  damages 
OD  account  of  his  failure  to  pay  over  said 
ram  ta  $225.  The  appellants  berdn,  belnr 
snretfes  upon  his  bond,  were  aummoned 
as  defendants.  The  flndlnq:  and  Jndgment 
were  In  favor  of  McCumber,  appellee  here- 
in. 

C.  D.  Bradley t  (or appellants.  A.Maeon, 
for  appellee. 

Elliott,  J.,  {after  atatlog  the  ikets  as 
above.)  On  this  appeal  no  oblectlon  is 
urged  that  the  action  was  not  brought  In 
the  name  of  the  proper  party.  The  asslgn- 
mentB  of  errorquestlon  only  thesufflclency 
of  the  evidence  to  support  the  finding  and 
Judgment  under  the  iBSues;  and  the  partic- 
ular matter  relied  on  Is  that  the  agreed 
statement  of  facts  fully  sustains  the  de- 
fense for  the  six-years  statute  of  limita- 
tions, which  wa»  duly  pleaded  to  the  ac- 
tion. When  Judge  Bain  resigned  as  coun- 
ty Judge  it  was  his  duty,  withont  demand 
therefor,  to  turn  over  to  his  successor  In 
office  alt  moneys  and  effects  which  bad 
come  into  bis  hands  In  the  execution  of 
the  duties  of  his  office,  bo  far  as  the  same 
had  not  been  applied  to  legitimate  par- 
poses.  His  failure  to  pay  over  the  f225 
deposited  in  the  condemnation  proceed- 
ing was  therefore  a  breach  of  his  official 
bond;  and  thereupon  a  cause  of  action  ac- 
crued to  any  one  specially  Injured  by  such 
breach,  as  soon  as  legal  daniages  resulted 
therefrom.  Gen.  St.  1883,  §  690;  People  v. 
Cramer,  15  Colo.  — ,  ante,  802;  San  Fran- 
cisco T.  Heynemann,  71  Cal.  158,  11  Pac. 
Rep.  870;  People  v.  Van  Ness.  7tt  Gal.  121, 
18  Pac.  Rep.  139.  The  agreed  statement  of 
facts  Is  silent  as  to  whether  or  not  McCum- 
ber. npon  dismissal  of  the  appeal  by  the 
supreme  court,  actually  received  the  f  1,940 
awarded  him ;  bat,  as  he  sues  in  this  ac- 
tion as  assignee  of  the  railway  company, 
and  not  in  his  own  right,  we  must  pre- 
sume that  his  only  cause  uf  action  is  the 
legal  injury  resnlting  to  the  railway  com- 

Sanyin  consequenceof  the  failure  of  Judge 
aln  to  pay  over  the  deposit  to  his  suc- 
cessor. The  material  question  to  be  de- 
termined, then,  is,  when  did  such  injury 
first  result? 

Without  determining  what  Interest,  if 
any,  the  owner  of  the  property  sought  to 
be  taken  or  damaged  has  in  the  prelimi- 
nary deposit  before  final  Judgment  In  con- 
demnation proceedliigs.  It  seems  clear  that 
the  petitioner  making  snch^leposlt  has  an 
Immediate  and  direct  Interest  therein  at 
all  times  until  the  final  adjudication,  and 
until  the  same  Is  finally  applied  to  Its  ulti- 
mate purposes.  Such  deposit  is  essential 
to  petitioner's  right  of  entry  and  posses- 
sion. If  by  any  means  It  Is  withdrawn 
before  the  final  determination  of  the  con- 
troversy, petitioner's  right  of  possession 
is  suspended.  The  preliminary  deposit  Is 
not  payment,  nor  part  payment,  until  It 
Is  actually  so  applied.  It  is  in  the  nature 
of  a  continuing  tender,  and  must  at  all 
times  be  kept  good  by  petitioner,  though 
It  lacks  some  of  the  Incidents  of  tender,  in 
that  the  owner  la  not  bound  to  accept  It 


or  Incur  the  risk  of  being  mulcted  In  costs 
if  it  provM  sufficient.  In  receiving  the  pre- 
liminary deposit,  the  court,  or  Its  proper 
officer,  acts  as  the  depositary  of  the  peti- 
tioner, who  thereby,  in  pursuance  of  the 
statute,  acquires  the  privilege  of  immedi- 
ate entry  and  possession  of  the  premises 
sought  to  tie  taken.  The  owner  Is  an  in- 
voluntary party  to  the  proceeding.  It  by 
any  means  the  deposit  fails,  petitioner's 
statutory  privilege  Is  at  once  Imperiled, 
and  the  poBsesulon  may  be  actually  ter- 
minated unless  the  deposit  be  replaced. 
The  deposit,  therefore,  must  be  considered 
as  held  by  the  public  official  at  the  risk  of 
petitioner,  until  the  same  is  actually  ap- 
plied to  Its  ultimate  purpose,  or  is  other- 
wise legally  disposed  of.  Lewis,  Em. 
Dom.  §  458  et  seq. ;  Blackshlre  v.  Railroad 
Co.,  18  Kan.  514:  White  v.  Railway  Co., 
M  Iowa,  2«1,  20  N.  W.  Rep.  436.  From  the 
foregoing  It  will  be  readily  perceived  that 
the  failure  of  Judge  Bain  to  pay  over 
to  his  successor  the  deposit  of  %'226  was 
not  only  a  breach  of  his  official  bond,  but 
such  failure  resulted  In  an  Immediate  legal 
injury  to  therallway  company.  The  com- 
pany thereby  became  liable  to  replace  the 
deposit  or  to  lose  possession  of  the  prem- 
ises. Hence  a  cause  of  action  immediately 
accrued  in  fnvor  of  the  company  upou  the 
Judge's  official  bond,  to  recover  the  dam- 
ages occasioned  by  the  loss  of  the  deposit. 
Such  cause  of  action  having  accrued  at 
the  date  of  the  breach  of  the  bond,  Octo- 
ber 1,  1881,  and  this  action  not  having 
been  commenced  until  March,  1888,  it  was 
barred  by  the  statute  of  llraltatione  as 
against  the  railway  company  or  any  one 
suing  in  the  right  of  such  company.  The 
Judgment  must  accordingly  be  reversed, 
and  the  cause  remanded,  wttb  directions 
to  dismiss  the  action. 


(15  Colo.  366) 

FAiRBi,KK8  et  al.  T.  Irwin. 

{Supreme  Court  of  Colorado.  Jan.  10, 1891.) 

Cballbhob  ov  Jdkobs— Trial— Right  to  Ovks 
AND  Close. 

1.  That  »  person  called  as  a  Juror  is  ao. 
quainted  with  the  attorney  of  one  of  the  parties 
to  the  suit,  and  had  employed  him  at  one  time  to 
do  certain  legal  basiuesa,  is  not  suiBcient  gronnd 
npon  whloh  to  base  a  challenge  for  caaae. 

3.  Where  the  mlydefeiue  beaded  consists  of 
afflrmative  averments  of  new  matter,  the  harden 
of  the  issue  rests  npon  the  defendant,  and  he  is 
entitled  to  open  and  close  tiie  evidence  uid  argu- 
ment at  the  trial. 
{Syllahua  by  Ote  Court.) 

Appeal  from  dlstrictcourt.Lake  county. 

This  was  an  action  brought  by  Horace 
Fairbanks  and  others,  plaintiffs,  as  payees 
of  certain  promissory  notes  executed  by 
the  defendant,  Irwin.  .  The  defendant 
pleaded  specially  and  circumstantially  to 
the  effect  that  the  notes  were  glveu  for  the 
price  of  a  certain  brlck-makine  machine 
sold  by  plaintiffs  to  defendant,  that  the 
machine  was  warranted  to  do  good  work, 
that  It  did  not  do  good  work,  and  that 
the  conslderatlnu  of  the  notes  had  failed 
by  reason  of  a  breach  of  such  warranty. 
The  verdict  and  Judgment  were  for  defend- 
ant, and  the  plaintiffs  bring  this  appeal. 

W.  J.  Weeber,  for  appellants.  N.  Rot- 
liasy  for  appellee. 
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Elliott,  ,T.  The  flrat  aSBlgiiment  of  er- 
ror relating  to  tbe  demurrer  to  plaintiffs' 
replication  was  withdrawn  upon  the  oral 
argument  before  thin  court.  One  C.  A. 
Jones  was  called  as  a  Juror.  Being  exam- 
ined upon  bis  voir  dire.  It  appeared  that 
he  was  acquainted  with  defendant's  at- 
tomej".  whom  he  had  employed  at  one 
time  to  do  certain  legal  business.  This 
was  not  sufficient  ground  upon  which  to 
base  a  challenge  for  cause,  and  the  court 
did  not  err  in  overruling  such  challenge. 
Code,  §  182.  Failure  of  consideration  of 
the  notes  sued  on  was  the  only  defense 
pleaded  in  the  action.  The  defense  con- 
sisted of  affirmative  averments  of  new 
matter,  and  under  it  tlie  burden  of  the  is- 
sue rented  upon  tbe  defendant.  In  such 
case  It  was  not  error  to  allow  defendant 
Co  open  and  close  with  the  evidence  and 
argument  at  the  trial.  Code,  S  187;  Oen. 
St.  1883,  §  110;  Patterson  v.  Oiile.  1  Colo. 
200;  Munro  v.  King,  3  Colo.  238.  That 
Graycroft  v-'bb  the  agent  of  plaintiffs  sent 
to  test  the  brick-machine  sold  to  defend- 
ant with  a  guaranty  was  positively 
proved  by  a  certain  deposition  read  in  evi- 
dence In  behalf  uf  plaintiffs  at  the  trial ;  so 
the  objection  to  tbe  competency  of  certain 
testimony  given  by  defendant  to  show 
such  agency  becomes  Immaterial. 

Tbe  remaining  assignments  of  error  re- 
late to  the  evidence  and  instructions.  tJp- 
on  examination,  we  are  of  opinion  that 
they  do  not  require  special  discussion  In 
this  opinion.  The  evidence  appears  to 
have  been  properly  received  and  submitted 
to  the  jury  under  appropriate  instructions. 
The  verdict  cannot  properly  be  disturbed. 
Tbe  judgment  of  tbe  district  court  to  af- 
firmed. 


(IB  Colo.  SS3) 

Br-YTHE  et  al.  v.  Denver  &  R.  G.  By.  Co. 
{Sv/preme  Court  <tf  Colorado.   Jan.  10,  1891.) 
Cabriebs— NBOLieBNOB — Fbozihatb  Cacsb— Act 

OF  GOZ>— EVIDEKCB. 

1.  In  an  action  a^inst  a  railroad  company 
to  recover  tbe  value  of  an  express  packi^,  it  ap- 
peared tbat  the  express-car,  with  three  otheis, 
was  blown  from  the  track  by  a  gale,  into  such  a 
position  tbat  all  the  goods  most  have  been  thrown 
into  one  corner  at  the  top;  that  tbe  car  was  im- 
mediately set  on  fire  by  coals  from  the  stove,  and 
burned  so  rapidly  that  the  messenger  escaped 
with  dltBcalty;  and  that  the  wind  was  so  flense 
as  to  make  It  almost  impossible  to  stand  orwallE, 
and  the  air  so  fnll  of  dust  that  oneconld  scarcely 
see.  Held  sufflcient  ovidenco  to  3upport  a  finding 
tbat  the  proximate  cause  was  tbe  *^aot  of  God, " 
and  not  the  failure  of  the  company  to  remove  tbe 
goods  after  the  car  was  overturned. 

2.  Even  if  not  technically  correct,  no  preju- 
dice could  have  resulted  to  plaintiff  from  acbarge 
that,  "  where  one  is  pursuing  a  lawful  avocation, 
in  a  lawful  manner,  and  something  occurs  which 
no  human  skill  or  precaution  could  foresee  or  pre- 
vent, and  as  a  consequence  the  accident  takes 
place,  this  la  called  'uieTltable  accident'  or  the 
'act  of  God.'" 

Commissioners'  decision.  Error  to  dla- 
trict  court,  Arapahoe  county. 

Plaintiffs  In  error  brought  suit  against 
tbe  defendant  as  a  common  carrier  for 
the  loss  of  a  package  of  merchandise  con- 
sisting of  gold  and  Hilver  watches,  watch- 
cases  and  movements,  of  the  alleged  value 
of  $726.95,  delivered  to  defendant  at  Ala- 
luosa  by  one  J.  B.  Moomaw*  to  be  carried 


as  an  express  package,  directed  to  and  to 
be  delivered  to  plaintiffs  at  Denver.  The 
package  was  not  valued,  and  was  accept- 
ed and  receipted  for  as  an  ordinary  pack- 
age at  a  nominal  valuation  of  fSO,  upon 
which  charges  of  C&  cents  were  paid  in  ad- 
vance tor  its  transportation.  Tbe  de- 
fendant, after  denying  the  material  alle- 
gations of  the  complaint,  admitted  tbe 
receipt  of  the  package,  the  payment  of  the 
money  tor  its  transportation,  tbe  execu- 
tion and  delivery  of  its  receipt  for  the 
same,  and  specially  alleged  as  defenses: 
Fiivt,  tbat  tbe  car  In  whlcb  sncta  package 
was  being  transported  was  blown  from 
tbe  track  by  a  furious  wind,  and  tbe  car 
and  contents  destroyed  by  fire,  and  that 
the  loss  was  by  Inevitable  accident  and 
"the  act  of  God;"  second,  that  the  ship- 
per frauduently  concealed  tbe  value  of  the 
package,  and  It  was  received  as  being  only 
of  tbe  value  of  f50;  tbat  it  was  placed  In 
the  body  of  the  car,  where  ordinary  pack- 
ages were  usually  carried ;  that  defend- 
ant had  a  fire-proof  safe  in  the  car,  and 
bad  the  shipper  given  the  true  value,  and 
paid  transportation  for  such  value,  tbe 
goods  would  have  been  placed  In  the  safe, 
and  would  not  have  bcsen  lost;  that,  by 
.the  terms  of  the  receipt  given,  defendant 
wasexempted  from  any  liability  exceeding 
$.50.  A  replication  was  filed  putting  Jn 
issue  the 'special  matters  pleaded  in  de- 
fense, and  averring  negligence  In  not  se- 
curing the  packiige  In  the  safe,  and  In  not 
making  proper  efforts  to  save  the  prop- 
erty at  the  time  of  the  disaster,  Tbe  case 
was  tried  to  a  Jury,  resulting  In  a  verdict 
for  tbe  defendant,  and  judgment  upon  the 
verdict. 

Laclaa  P.  Marsh,  for  plalntltte  In  error. 
Wotcott  &  Vaile,  for  defendant  in  error. 

Beed,  C,  (after  stating  the  facts  as 
above.)  It  is  conceded  that  the  wrecking 
of  a  portion  of  the  train,  such  portion  con- 
sisting of  one  engine  and  four  cam,  one 
being  the  express-car  In  which  the  goods 
were  being  carried,  was  by"tlie  act  of 
God,"  and  inevitable.  It  la  also  conceded 
In  argunien  t  that  having  a  coal  fire  burning 
in  a  stove,  and  a  lighted  lamp  In  tbe  com- 
partment, as  testified  to,  was  not  n^li- 
gence  on  tbe  part  of  the  carrier.  Counsel 
for  plaintiffs  In  error  In  reply  say :  **  In  tbe 
brief  of  defendant  In  error,  counsel  hare 
assumed  for  us  a  claim  which  we  havenot 
made,  and  they  then  proceed  to  demolish 
such  assumed  claim.  They  assume  for 
us  that  we  claim  there  was  negligence  in 
carrying  in  the  car  a  stove  with  fire  In  it. 
*  •  *  Thera  was  negligence, — we  may 
call  It  by  that  name,— but  such  negli- 
gence, was  in  not  making  the  requisite 
efforts  to  save  the  goods  after  tbe  peril 
bad  been  incurred.  We  make  no  claim 
that  there  was  negligence  In  carrying  a 
stove  in  the  car."  By  these  concessions, 
two  Important  questions  are  eliminated, 
and  the  issues  are  narrowed,  tbe  only 
questions  remaining  t>elnK:  First-.  Was 
"  the  act  of  God  "  tbe  proximate  and  direct 
cause  of  the  loss  sustained,  so  as  to  ex- 
onerate the  carrier  from  liability,  or  was 
it  the  remote  cause,  and  the  fire  against 
which  the  carrier  Is  supposed  to  be  an  In- 
surer the  proximate  and  direct  cause? 
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Second.  After  tho  wrecking  and  overturn- 
ing of  the  trtiln  by  "the  act  of  God,"  was 
the  carrier  guilty  of  negUgence  in  failing 
to  protect  and  secure  the  goods  in  tlie 
burning  car? 

Great  ability  and  research  have  been  ex- 
pended in  attempting  to  arrive  ar  and  de- 
termine upon  some  general  definition  of 
the  terms  "proximate"  and  "remote" 
causes  and  establish  a  rule  and  a  line  of 
deniartiation  between  the  two.  Such  ef- 
forts appear  to  have  been  but  partially 
succewsful.  Both  have  received  various 
definitions,  though  differently  worded, 
amounting  to  practically  th6  same  thing. 
But,  In  almost  every  instance  where  they 
have  been  attempted  to  be  applied,  their 
applicability  seeras  to  have  been  deter- 
mined by  the  peculiar  circumstaucesof  the 
case  under  consideration.  Webster  defluM 
"proximate  cause,"  "that  which  imme- 
diately precedes  and  produces  the  effect, 
as  (listlnguishd  from  the  remote,  mediate, 
or  predisposing  cause. "  And.  Diet.  Law : 
"The  nearest,  the  immediate,  the  direct 
cause;  the  efficient  cause;  the  cause  that 
sets  another  or  other  causes  In  operation, 
or  dominant  cause. "  But  with  these  defi- 
nitions lu  view,  when  two  causes  unite 
to  produce  the  loss,  the  question  still  re- 
mains, which  was  the  proximate  cause? 
In  Insurance  Co.  v.  Tweed,  7  Wall.  S2,  the 
late  lamented  Mr.  Justice  Miller  said : 
"  We  have  hadclted  to  us  a  general  review 
of  the  doctrine  of  proximate  and  remote 
causes,  as  it  has  arisen  and  been  decided 
lu  the  courts  in  a  great  variety  of  cases. 
It  would  be  an  unprofitable  tabor  to  en- 
ter Into  an  examination  of  these  cases.  If 
we  could  deduce  from  them  the  best  pos- 
sible expression  ol  the  rule.  It  would  re- 
main after  all  to  decide  each  case  largely 
upou  the  spfclal  facts  belonging  to  it,  and 
often  upon  the  very  nicest  discrimina- 
tions." In  Howard  Fire  Ins.  Co.  v.  Nor- 
wich &  N.  Y.  Transp.  Co.,  12  Wall.  199,  in 
delivering  the  opinion  of  the  court,  Mr. 
Justice  Strong  said:  "And  certainly, 
that  cause  which  set  the  other  in  motion, 
and  gave  to  it  Its  efficiency  to  do  harm 
at  the  time  of  the  disaster,  must  rank  as 
predominant. "  In  Ballroad  Co.  v.  Kellogg, 
94  U.  S.  475.  it  is  said:  "The  inquiry  must 
therefore  always  be  whether  there  was  any 
Intermediate  cause  disconnected  from  the 
primary  fault,  and  self-operating,  which 
produced  the  injury. "  In  Inaurance  Co.  v. 
Boon,  95  n.  S.  230,  It  is  said ;  "The  prox- 
imate cause  is  the  efficient  cause ;  the  one 
that  necessarily  sets  the  other  causes  in 
operation.  The  causes  that  are  merely 
incidental  or  instruments  of  a  superior  or 
controlling  agency  are  not  the  proximate 
causes  and  the  responsible  ones,  thougli 
they  may  be  nearer  in  time  to  the  result. 
It  ia  only  when  the  causes  are  independ- 
ent of  each  other  that  the  nearest  is,  of 
course,  to  be  chained  with  the  disaster. " 

Leaving  out  of  consideration,  us  we 
must,  by  concession  of  counsel,  all  ques- 
tion of  negligence  In  regard  to  the  burning 
fire  in  the  stove,  a  lighted  kerosene  lamp, 
and  regarding  each  of  them  as  securely 
protected  against  damage  as  prudence 
wo*ild  require,  and  applying  the  rules 
above  laid  down,  it  becomes  apparent 
that  tiie  overtaming  and  wrecking  of  tlie 


car  by  the  violence  of  the  wind  was  the 

proximate,  direct,  and  efficient  cause  of 
the  loss,  and  the  fire  following,  if  not  in- 
stantaneously, immediately  after,  with- 
out negligence  or  any  wrongful  act  of  the 
carrier  Intervening  to  produce  it,  must  be 
regarded  as  resulting  and  Incidental.  It  is 
ably  contended  in  argument,  and  many 
supposed  authorities  In  support  of  the  po- 
sition are  cited,  that  tbfi  negligence  of  the 
carrier  In  falling  to  use  proper  exertion  to 
save  th^contents  of  the  car,  after  It  was 
overturned,  rendered  the  defendant  liable 
for  the  loss.  If,  by  proper  diligence  and 
attention  the  goods  could  have  been  res- 
cued, a  failure  to  secure,  them  would  have 
fixed  the  liability  of  the  carrier.  There 
can  bene  doubt  of  the  correctness  of  this 
conclusion.  The  questions,  what  was  the 
proximate  cause  of  the  loss,  and  of  uegH- 
geiice.  were  questions  ol  fact  to  be  deter- 
mined by  the  jury  from  the  evidence,  un- 
der proper  instructions  fr<)m  the  court. 
There  was  not  much  conflict  of  testimony. 
In  Railroad  Co.  v.  Kellogg,  supra,  It  Is 
said:  "  In  the  nature  of  things,  there  Is  In 
every  transaction  a  succession  of  events, 
more  or  lessdependentupon  those  preced- 
ing, and  it  is  the  province  of  the  jury  to 
look  at  this  succession  of  events  or  facts, 
and  ascertain  whether  they  are  naturally 
and  probably  connected  with  each  other 
by  a  continuous  sequence,  or  are  dissev- 
ered by  new  and  Independent  agoncles; 
and  this  must  be  determined  in  view  of 
the  circumstances  existing  at  the  time. " 
The  jury  found  as  a  fact  that  the  "act  4)f 
God"  wae  the  proximate  cause,  and  also 
found  as  a  fact  that  there  was  no  negli- 
gence. Viewed  In  the  light  of  all  tlie  evl- 
dence,  and  of  attendant  circumstances, 
the  finding  oj  the  Jury  was  fully  warrant- 
ed. The  force  of  the  gale  was  such  as  to 
blow  the  cars  from  the  track  over  the  em- 
bankment. It  was  shown  to  be  almost 
impossible  for  men  to  stand  or  walk,  and 
they  were  compelled  to  prostrate  them- 
selves under  the  lee  of  the  track  or  bank 
to  escHpe  its  fury.  The  air  was  so  full  of 
dust  and  flying  material  that  scarcely  any- 
thing could  be  seen.  The  car  contained 
Inflammable  material,  and  the  fire  suc- 
ceeded the  overturning  almost  Instantane- 
ously. The  messpnger  escaped  with  great 
difficulty,  and  not  without  injury  from 
the  flames.  The  position  of  the  car  was 
such  that  all  movable  goods  must  have 
been  hurled  into  the  comer  of  the  top  of 
the  car.  From  the  force  of  the  wind,  and 
combustible  material  of  the  car,  it  Is  ob- 
vious that  the  destruction  of  the  car  and 
contents  was  inevitable  In  a  very  briel 
space  of  time,  and  that  any  attempt  to 
rescue  the  goods  would  have  been  un- 
availing. 

Considerable  criticism  Is  directed  to  the 
Instructions  of  the  court.  Some  of  those 
criticised,  and  upon  which  errors  areas- 
signed,  are  In  regard  to  negligence  in  the 
use  of  the  stove  and  lamp.  As  counsel 
concedes  in  his  final  argument  that  there 
was  no  negligence  In  that  renpect,  a  re- 
view of  them  becomes  unnecessary.  Con- 
siderable attention  Is  given  totheeightn 
Instruction,  in  which  the  learned  judge 
charged :  "  Where  one  Is  pursuing  a  lawful 
avocation.  In  a  lawful  manner,  and  some- 
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thine  occare  which  no  haman  skill  or  pre- 
caution could  foresee  or  prevent,  and  as  a 
ronsequence  the  accident  takes  place,  this 
is  called  *  Inevitable  accident'  or  the  'act 
of  God.'"  The  objection  Is  more  technical 
than  snbstantlal.  While  It  is,  possibly, 
not  technically  correct,  and  while  there  Is 
a  legal  distinction  between  "Inevitable  ac- 
cident "and  the  "act  ot  God,  "we  can  see 
nothing  in  it  to  the  prejudice  of  the  plain- 
tiff, or  that  could  have  mleleil  the  jury. 
The  immediate  resaltins  cause  producing 
the  loss  was  the  fire,  which  might  proper- 
ly be  termed  an  "inevitable  accident" 
growing  out  of  the  former  disaster;  while 
the  direct  cause  of  the  agency  that  worked 
the  deHtmctlon  was  the  "act  of  God," 
putting  the  resulting  agent  at  work.  We 
think  the  charge,  taiceii  as  a  whole,  was  a 
fair  and  Impartial  statement  of  the  law, 
and  should  be  sustained.  We  advise  that 
the  Judgment  he  affirmed. 

Richmond  and  Bkwbll,  CX!.,  concurring. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Jadgmeat  ot  the 
court  below  Is  affirmed. 

Elliott,  J„  having  tried  tlito  cause  be- 
low, did  not  pariictpate  in  this  decision. 


(15  Colo.  339)   

Lahat  y.  City  Nat.  Bank  of  Dbntbb. 

{Supreme  Court  cf  Colorado.  Jam.  Ua,  1801.) 
Deceit— iDBNTXProATioiT  of  a  Patbe. 
A  bank  which  ignorantly  pays  money  to 
the  holder  of  an  instrument  awn  the  faith  of  a 
third  person's  statement  that  neknows  the  bolder 
to  be  the  payee,  and  is  afterwards  compelled  to 
pay  the  amoont  to  the  true  payee,  may  recover 
the  flum  from  the  third  person  in  an  action  of 
deceit. 

Appeal  from  superior  court  of  Denver. 

This  cause  of  action  arose  in  conse- 
quence of  the  payment  of  money  to  the 
wrong  person  upon  the  following  written 
instrument :  "  First  National  Bank  ot 
Chicago.  Chicago,  7,  8.  1885.  Otj  Nafi 
Bank,  Denver.  Colo.:  Tour  account  has 
credit  for  six  hundred  dollars,  deposited 
by  J.  Pbillipe,  for  use  ol  John  Phllllpe. 
Confirmation  of  above  will  be  given  in 
our  advice  of  this  date.  $600.  K.  Chap- 
man, Teller. "  It  is  alleged  in  the  com- 
plaint that  this  instrument  came  Into  the 
possession  ot  one  Paul  D'Armenthal, 
who  applied  to  appellee  for  the  payment 
uf  the  sum  mentioned  ther^n,  represent- 
Ing  that  he  was  the  payee,  John  Phlllipe, 
and  indorsed  thei'eon  the  name  of  said 
John  Phillipe.  i-epresenting  said  indorse- 
ment to  be  his  own  name  and  signature. 
That  both  John  Phlllipe  and  Paul  D'Ar- 
menthal were  then  wholly  unknown  to 
api>ellee,  and  to  Its  officerB  and  employes, 
and  the  signature  and  handwriting  of  the 
said  D'Armenthal  was  likewise  unknown. 
That  appellee  refused  to  pay  the  amount 
called  for  by  said  certificate  to  the  sold 
D'ArmeDthal  until  he  should  be  identified 
as  and  shown  to  be  John  Phlllipe.  That 
appellant.  In  whom  appellee  reposed  special 
trust  and  confidence,  appeared  at  the 
banking-house  of  appellee  In  said  city  of 
Denver,  and  identified  tne  said  D'Armen- 
thal as  John  Phlllipe;  and  appellant^  well 


knowing  the  premises,  and  well  knowing 
appellee'slgnorance  as  aforesaid. and  that 
appellee  would  not  pay  over  to  the  said 
D'Armenthal  the  sum  of  money  mentioned 
In  said  certificate,  and  forthepurposecf  en- 
abling the  said  D'Armenthal  to  obtain 
from  appellee  the  said  sum  of  money,  and 
to  inducenppelleetopay  thesame,  thereui>- 
on  falsely  Identified  the  said  D'Armenthal 
as  John  Phlllipe.  and  then  and  there 
stated  to  appellee  that  he  knew  the  said 
D'Armentiial  to  be  John  Phlllipe  as  of  bin 
own  knowledge,  when  in  truth  and  in  fact 
said  statement  was  false,  and  the  said 
D'Armenthal  was  not  John  Phlllipe,  and 
said  appellant  had  no  knowledge  that  said 
person  was  John  FhlUlpe;  but  appellee, 
being  Ignorant  as  aforesaid,  and  relying 
solely  upon  the  identification  and  state- 
ment of  said  appellant,  then  and  there 
paid  over  to  said  D'Armenthal  the  full  sum 
of  $600  called  for  by  said  certificate. 
That  on  the  10th  day  of  August,  1885,  the 
said  John  Phlllipe,  the  party  for  whom 
auc^  certificate  was  In  fact  intended ,  and 
who  was  entitled  to  said  money.  Insti- 
tuted In  the  snperlor  court  of  Denver  his 
action  against  appellee  to  recover  said 
sum  of  money  In  said  certificate  men- 
tioned, and  on  said  date  appellee  gave  no- 
tice In  writing  to  appellant  of  the  pend- 
ency of  said  suit.  That  thereafter  Judg- 
ment In  said  suit  was  entered  In  favor  of 
the  plaintiff  therein,  and  against  appellee, 
for  the  sum  of  $620,  and  for  costs,  amount- 
ing to  $16.35,  which  appellee  paid  and  sat- 
isfied in  full.  And  appellee  further  avers 
that  it  was  compelled  to  have  counsel  and 
attorneys  to  defend  said  action,  whose 
services  were  reasonably  worth  the  sum 
of  $76,  and  demands  jadgment  aj^tnst 
apiiellant  for  said  sum  and  costs.  The 
answer  of  the  appellant  Is  a  specific  denial 
of  each  allegation  contained  in  the  com- 
plaint. Upon  these  pleadings  the  cause 
was  tried  to  the  court  without  a  jury; 
the  trial  resulting  In  findings  and  Judg- 
ment against  appellant  for  the  sum  of 
$764.30  and  costs. 

Rogers  &  Webber  and  C.  W.  iieCord,  for 
appellant.  Benedict  &  Phelpa,  for  appel- 
lee. 

Hayt,  J.,  (after  atating  the  facts  as 
above.)  The  allegations  of  the  complaint 
are  established  by  a  large  preponderance 
of  the  evidence  Introduced  at  the  trial.  In 
addition  to  this,  we  have  the  findings  of 
the  trial  court  In  support  thereof.  The 
only  question  to  be  considered  upon  this 
appeal,  therefore.  Is,  are  the  facts  as 
pleaded  sufficient,  under  the  law,  to  give 
appellee  a  right  of  recovery  as  against  ap- 
pellant? The  action  Is  founded  upon  the 
decdt  practiced  upon  appellee  by  appel* 
lant,  by  means  of  which  appellee  was  in< 
duced  to  pay  the  amount  ol  the  certifi- 
cate to  D'Arm'enthaT,  who  had  no  claim 
to  the  money,  instead  of  to  John  Phlllipe, 
who  alone  was  entitled  to  receive  the 
same.  Counsel  contended,  however,  that 
appellant  is  not  liable  on  account  of  his 
false  statement,  because  he  la  not  shown 
to  have  had  knowledge  of  Its  falsity  at  the 
time  of  making  the  same.  The  question 
thus  presented  was  before  the  court,  and 
carefully  considered,  in  an  early  case.  See 
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Sellar  V.  aelland.  2  Colo.  532.  It  was 
then  held  that  the  Intention  ot  one  party 
to  deceive  and  defraud  another  waa  suffi- 
ciently made  out  by  showlnsr  that  a  false 
affirmation  had  lo  fact  been  made  by  the 
party,  concerning  a  matter  about  which 
he  had  no  nctual  knowledge,  under  cir- 
cuniBtaucfs  showing  that  the  matter 
apoken  about  was  better  known  to  the 
party  making  the  representations  than  to 
the  other  party.  And  to  the  general  rule 
requiring  a  party  relying  upon  false  rep- 
resentations to  show  not  only  that  they 
were  false,  but  that  the  party  making  the 
same  knew  such  to  be  the  case,  some  ex- 
ceptions were  pointed  out;  as  wheu  one, 
as  In  this  case,  positively  assures  another 
thata  certain  stat^mentls  true, professing 
at  the  time  to  speak  ot  bis  own  knowl- 
edge, and  about  a  matter  not  known  to 
the  party  to  whom  the  representations 
are  made,  be  cannot  be  allowed  to  com- 
plain because  anotherhas  plBC3d  too  much 
reliance  ui>on  the  truth  of  what  he  himself 
has  stated  In  the  language  of  the  learned 
judge  writing  the  opinion  in  the  case  of 
Sellar  t.  Cleliand,  supra:  "In  such  a  ease 
the  proof  would  seem  to  be  complete 
when  It  waa  shown  that  the  defendants 
made  the  representations;  that  they  were 
made  to  Induce  plaintifftj  to  enter  into  the 
contract;  that,  relying  upon  the  same, 
they  did  enter  into  the  contract;  that 
the  representations  were  false;  that  the 
plaintiffs  sustained  damage;  and  that 
sucli  damage  was  occasioned  by  reason 
of  the  falsity  of  such  representations. " 

The  statute  of  fraads  and  perjuries  can- 
not be  invoked  in  this  case  to  shield  ap- 
pellant. His  liability  does  not  grow  out 
ot  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another; 
nor  is  he  sought  to  be  held  upon  any 
agreement  required  to  Kb  In  writing.  Ap- 
pellant Is  shown  to  have  stated  as  of  bis 
own  knowledge  that  Paul  D'Armenthal 
waslnfact  John  PhllDpe,  and  that  thjs 
representation  was  made  for  the  express 
purpose  of  inducing  appellee  to  pay  over 
thu  mone.v.  It  is  also  shown  that  the 
bank,  relying  upon  such  representation, 
did  pay  the  money  to  D'Armenthal,  sup- 
posing him  to  be  the  John  PbllHpeentt* 
tied  to  receive  the  same.  The  representa- 
tions were  in  fact  false,  and  damages  were 
sustained  thereby.  Every  element  neces- 
sary to  a  recovery  under  the  decision  In 
Sellar  v^.  Cielland  wos  here  made  oat.  The 
correctness  of  the  decision  In  that  case  is 
not  questioned.  It  Is  well  supported  by 
authority,  nnd  must  control  here.  The 
Judgment  will  accordingly  be  affirmed. 


(15  Colo.  343}   

Hali.  v.  Cowles*  Estate. 
(Suprejne  Cowrt  of  Colorado.    Jan.  10,  1891. ) 
Dbsobkt  and  DiSTRiuoTiON— Riohts  of  Hants. 
1.  A  grsnddaaghter  who,  in  the  right  of  her 
deceased  mother,  seta  up  a  claim  a^nst  an  al- 
leged truHtee  of  personal  property  belonging  to 
her  grandfather's  estate,  cannot  maintain  the  ac- 
tion when  it  appears  that  by  reason  of  a  will, 
whose  terms  are  not  shown,  no  interest  in  the  es- 
tate came  to  ner  mother  until  the  death  of  tes- 
tator's wife.   The  faitt  that  a  will  existed  nega- 
tives my  right  to  claim  for  the  mother  under  the 
stbtute  of  distributions. 

3.  The  daughter  has  no  legal  capacity  to  sue 
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merely  as  a  distributee  of  her  mother's  estate. 
The  right  of  action  is  in  the  personal  representa- 
tive. 

Commissioners'  decision.  Append  from 
district  court,  Custer  county. 

This  proceeding  was  started  In  the  coun- 
ty court  of  Uuster  county  by  the  tiling  of 
a  claim  against  the  estate  of  William 
Cowles,  of  which  the  following  Is  a  copy : 
"The  estate  of  William  Cowles,  deceased, 
to  Helen  S.  Durand  Hall,  daughter  of 
Henry  S.  and  Caroline  B.  Durand,  and 
granddaughter  of  Roswell  Cowles,  for- 
merly of  Uerlden,  Connecticut,  now  de- 
ceased, debtor.  For  my  one-third  portion 
of  the  trust  funds  belonging  to  my  moth- 
er, the  said  Caroline  B.  Durand,  now  de- 
ceased, that  the  said  William  Cowles,  as 
administrator  of  the  estate  of  Boswell 
Cowles,  deceased,  the  father  of  my  said 
mother,  received  Into  his  hands  in  the 
year  186S.  and  has  never  paid  over  or  ac- 
counted for  same,  or  any  part  thereof,  or 
rendered  any  account  thereof,  to  the  court 
of  probate  In  and  for  said  town  of  Merl- 
den.  New  Haven  county,  state  of  Con- 
necticut, my  said  mother  being  heir  at  law 
(rf  said  Roswell  Cowles,  and  entitled  to 
one-fourth  part  of  bis  said  estate,  which 
amounted  to  exceeding  the  sum  of  twelve 
thousand  dollars,  after  all  debts  and  ex- 
penses were  paid ;  the  portion  belonging 
to  ray  mother,  Caroline  B.  Durand.  being 
♦3,000,  of  which  I  am  entitled  to  one-third, 
or  *1,000;  with  24  years'  interest,  at  7  per 
cent.,  $1,670, total  claim,  $2,670.  Helen  S. 
Hall."  Tbe  claim  was  disallowed,  and 
from  this  order  an  appeal  was  taken  to 
the  district  court,  where  the  case  was 
tried,  and  Judgment  again  given  against 
the  claimant.  The  evidence  In  support  of 
the  claimant's  account  was  found  princi- 
pally in  two  depositions,— one  of  the  fa- 
ther of  the  claimant,  Helen  S.  Hall,  and 
the  other  of  Emily  F.  Bell.  From  the  evi- 
dence it  appears  that  Roswell  Cowles, 
who  formerly  lived  in  Merlden.Conn.,  dit^d 
in  July,  1848,  leaving  an  estate,  and  a  will 
dlspiising  of  it,  by  whlchlnstruraent  James 
S.  Brooks  was  appointed  executor.  The 
executor  Brooks  died  In  1862.  and  Mrs. 
Cowles,  the  widow  of  Roswell,  died  In  1866. 
The  proof  as  to  tbu  disposition  of  tha  es- 
tate stops  with  the  showing  of  the  exist- 
ence of  an  estate,  a  will,  aud  an  «xecator. 
No  evidence  was  offered  as  to  the  terms  nf 
the  will,  or  the  disposition  of  the  property, 
other  than  general  statements  that  the 
property  was  managed  by  the  executor 
during  his  lite-time.  It  was  shown  that 
Uoswell  Cowles  died,  leaving  sundry  chil- 
dren, and  that  Caroline  B.  Durand,  the 
mother  of  Helen,  the  claimant,  was  one  of 
these  children.  Whether,  by  the  will  which 
Boswell  Cowles  executed,  the  widow  took 
the  entire  estate,  dr  whether  the  children 
were  the  residuary  legatees,  and.  If  so,  in 
what  proportion  they  took,  nowhere  ap- 
pears. The  witnesses  whose  depositions 
were  taken  state  that  William  Cowles 
"was  the  last  trustee;"  and  he  Is  charac- 
terized by  general  statement  as  the  "trus- 
tee of  the  estate  of  Roswell  Cowles.  de- 
ceased. "  There  Is  no  evidence  otherwise 
of  his  being  a  trustee  responsible  to  the 
claimant,  or  to  the  heirs  of  the  estate  of 
Roswell  Cowles.  He  Is  not  shown  to  have 
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been  appointed  by  the  order  of  any  coart, 
by  any  will,  nor  by  any  convention  be- 
tween blm  and  any  of  the  parties  In  Inter- 
est. It  appears  from  the  testimony  that 
RoBwell  left  Ave  children,  one  of  whom 
was  a  daughter,  Caroline  B.,  who  subse- 
quently intermarried-  with  Henry  S.  Du- 
rand,  who  testifies  that  Carollned'ed,  leav- 
ing three  children.  The  place  ol  her  resi- 
dence at  the  date  of  her  death  Is  not 
shown,  nordoes  It  appear  whethershedied 
intestate,  or  left  a  will.  In  the  course  of 
the  testimony,  there  were  produced  two 
notps,  dated  October  19. running  to 
th«  order  ol  Caroline,  and  signed  by  Will- 
iam Cowles.  Some  testimony  was  Intro- 
duced which  tended  to  show  that  these 
notes  were  given  to  represent  Caroline's  in- 
terest in  the  estate  of  her  father,  Roswell ; 
that  they  were  not  executed  In  liquidation 
of  the  claim,  but  were  bolden  simply  as 
evidence  of  the  extent  ot  her  right.  The 
evidence  does  not  show  the  amount  of 
Eos  well's  estate  wBk-h  came  Into  William's 
hands,  nor  its  value,  except  as  it  may  be 
said  to  be  pre&uiuptively  established  by 
the  terms  ol  the  notes  produced.  Judg- 
ment was  rendered  iu  the  district  court 
affirming  the  order  of  the  coonty  court 
disallowing  the  claim,  from  which  the 
claimant  appeals. 

Edwin  White  A/oore,M.  M.  Kellogg,  and 
D.  F.  Vrmy,  for  appellant.  John  B.  Smttb, 
for  appellee. 

BissELL,  C,  (after  stating  the  facta  as 
above.)  The  validity  of  a  claim  against 
the  estate  of  a  decedent  is  not  necessarliy 
determined  by  its  antiquity;  but,  when 
the  ancestor  permits  a  period  exceeding 
thrice  the  statute  of  limitations  to  go  by 
without  attempt  at  legal  enforcement, 
the  heir  should  be  held  to  strict  proof  of 
whatever  may  be  necessary  to  talte  the 
case  out  of  the  operation  uf  the  statute, 
and  of  what  may  be  essential  to  a  re- 
covery-.  According  to  the  record,  this 
claim,  If  it  ever  had  an  existence  as 
against  the  estate  of  Roswell  Cowles.  he- 
came  enforceable  iu  February,  1805,  upon 
the  death  of  the  widow.  At  that  date 
the  heirs  at  law  of  Koswell  succeeded  to 
Uie  entire  inheritance.  If  it  were  undls- 

gosed  of  by  will  It  is  shown,  however, 
y  such  proof  as  Is  deemed  sufficient  to 
establish  the  debt,  that  Roswell  disposed 
of  the  estate  by  will,  and  that  by  reason 
ot  the  provisions  of  that  document  the 
estate  remained  undistributed  from  1848  to 
I86S,  three  ycara  after  the  demise  ot  the 
widow.  While  not  accurately  proven,  it 
seems  to  be  conceded  that,  and  because  of 
the  will,  Cdi-ollne  B.  Durand,  the  ances- 
tor, succeeded  to  no  rlerht  In  the  estate 
until  after  her  mother's  death.  Such  be- 
ing the  case,  and  it  lieing  conceded  that 
there  was  a  vi-ill  disposing  of  Roswell 
Cowles'  estate,  it  was  important,  and  even 
absolutely  indlsijensable,  to  show  what 
that  will  was.  In  order  to  derive  any 
claim  by  Inheritance  through  the  immedi- 
ate heir,  the  mother  of  the  present  claim- 
ant. Wlien  the  existence  of  a  will  dispos- 
ing of  the  estate  is  once  conceded,  no  lielr 
can  establish  any  rights  by  Inheritance  on 
t^imple  proof  of  descent.  Under  such  cir- 
cumstances the  statutes  ot  descent  and 


distribution  do  not  become  operative.  It 
is  thus  evident  that  Caroline  B.  Durand 
might  be  the  dauKht^i*  of  Roswell  Cowles, 
and  live  and  die  wltbont  ever  having  ac- 
quired any  right  to  share  In  bis  estate. 
No  proof  was  offered  un  this  subject,  and 
the  claimant,  Helen  S.  Hall,  failed  to  estab- 
lish her  distributive  right  to  any  share  in 
Roswell  Cowles'  estate  through  the  right 
of  her  mother.  There  was  a  like  failure  to 
establish  the  liability  ot  William  Cowles, 
or  of  Ills  estate.  He  was  an  heir  of  Ros- 
well, and  the  brother  of  Caroline  B.  Ac- 
cording to  the  testimony,  he  came  Into 
possession  of  some  money,  and  ot  some 
stocks  of  undetermined  value.  But  there 
was  a  failure  ot  proof  as  to  two  impor- 
tant questions :  Was  this  property  a  part 
of  Roswell  Cowles*  estate?  and  did  he  re- 
ceive It  as  trustee,  so  as  to  come  within 
any  rule  depriving  him  ot  the  benefit  of  a 
plea  of  the  statute  of  limitations?  There 
is  a  strong  presumption  arising  from  the 
testimony  that  VVilllani,  on  the  death  of 
the  original  executor.  Brooks,  succeeded 
to  the  control  of  some  part  of  his  father's 
estate;  but  It  lacks  thes certainty  essen- 
tial to  the  enforcement  of  so  andent  a 
claim.  It  was  Indispensable  to  show 
with  certainty  that  he  got  money  which 
was  a  part  of  tfae  estate,  and  to  prove  the 
amount  of  it.  Neither  was  established  by 
sufficient  or  satisfactory  proof.  The  fail- 
ure to-  establish  the  capacity  in  which 
WilllHm  took  what  he  may  have  gotten  Ib 
ecjually  apparent.  Without  deciding 
whether  a  trustee  la  forbidden  to  insist  on 
the  plea  of  the  statute,  it  is  enough  in  this 
case  to  hold  that  the  claimant  failed  tu 
prove  that  William  Cowles  occupied  any 
such  position.  It  he  received  any  part  of 
hiH  father's  estate.  It  Is  not  shown  where, 
how,  or  from  whom  he  got  it.  It  may 
have  come  into  his  liands  by  loan, or  from 
third  parties,  to  whom  atone  he  would  be 
answerable.  The  absence  of  evidence  es- 
tablishnig  tlic  existence  of  the  relation  of 
trustets  and  cestui  que  trust  would  forbid 
the  application  ot  the  rule  contended  for. 

It  the  mother  of  Caroline  B.,  living,  had 
an  enforceable  claim  against  William  or 
his  estate,  the  right,  or  any  poi'tion  of  it, 
did  not  descend  to  the  heir  at  law,  Helen 
8.  Hall.  Upon  the  death  of  the  mother, 
whatever  of  property  right  she  may  have 
had  in  it  went  to  her  legal  representa- 
tive, whoever  that  might  be;  and  only  in 
his  right  of  representation  could  be  sue  for 
and  collect  it.  It  may  be  true,  according 
to  the  evidence,  that  under  the  laws  of 
Wisconsin  the  children  inherit  from  the 
mother,  to  the  exclusion  of  the  husband 
and  lather.  It  did  not  appear  either  that 
the  mother  lived  and  died  in  Wisconsin, 
or  that  the  general  rule  of  law  which 
vests  the  right  to  all  personal  property  in 
the  representative  was  varied  by  statute 
in  that  state.  The  inheritance  could  only 
be  available  through  an  appeal  to  the 
statutes  ot  descent  and  distribution. 
The  administrator  or  the  executor  could 
alone  present  or  enforce  this  claim.  The 
present  proceeding  is  an  attempt  to  col- 
lect an  undistributed  share  of  an  undivided 
portion  of  an  unsettled  estate.  No  au- 
thority for  such  an  unusual  proceedli^K 
was  cited  or  referred  to.   Unless  cum- 
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polled  by  well-raco^lzed  adjudications, 
DO  such  rule  will  befoHowed  or  declared. 
These  coDsiderations  must  coDtrol  the 
Judgment  In  this  case.  The  claimant  Is 
without  the  legal  capacity  esseutlal  to 
the  maintenance  of  the  action ;  and,  what- 
ever may  hare  been  the  rights  of  Ctirollne 
B.  Durand  In  ber  father's  estate,  they 
were  not  established  with  sufficient  cer- 
tainty to  permit  a  recovery,  even  though 
It  were  conceded  tliat  the  daugliter  had 
the  right  to  proftecute  the  claim.  The 
lodgment  should  be  affirmed. 

BiCHMOND  and  Beed,  CC.,  concurring. 

Feb  ConiAU.  For  the  reasons  stated  in 
the  forgoing  opinion  tbe  Judgment  below 
is  affirmed. 


(15  Colo.  Stat 
Jb  n  Spbakbhsbip  or  Tbb  Hotres  or 
Rbpkebbntativeb. 

(Supreme  C&uat  of  Colorado.  Jan.  23,  189L) 
Statb  IiBoiauTDBi^lMPKAOHiaun!  cm  Snunut- 

RSKOVAI. 

L  The  spealier  of  the  hoosa  of  represent*- 
Uves  is  not  a  state  olllcer,  and  is  not  liable  to  re- 
moval by  impeachment. 

3.'  The  house  of  representatiTeB  has  tbe 
power,  by  a  vote  of  the  majority  of  the  trhole 
■umber  of  members  elected,  to  remove  Its  speaker 
from  office,  and  to  elect  another  In  his  stead. 
iSyUabua  by  the  Court.) 

Section  3  of  article  6  of  the  constitution 
of  Colorado  contains  the  following  pro- 
vision: "The  supreme  court  shall  give  its 
opinion  upon  Important  queHtlouH,  upon 
Kolemn  occasions,  when  required  by  the 
governor,  the  senate,  or  the  house  of  rep- 
resentatives; and  all  such  opinions  shall 
be  published  in  connection  with  the  re- 
ported decisions  of  said  court."  In  pur- 
puance  of  said  provision,  the  following 
communication  and  interrogations  were 
duly  submitted  to  the  court:  "To  the 
Honorable,  the  SupremeCourt  of  theState 
of  Colorado— Sirs :  The  eighth  general  as- 
sembly of  the  state  of  Colorado  mot  at  12 
o'clock  noon  on  the  first  Wednesday,  the 
7th  day,  of  January,  1891.  Tlie  house  of 
representatives  on  said  day  elected  one  of 
its  members,  Hon.  James  W.  Hanna,  a 
speaker,  who  was  at  onceswom  la  as  such 
speaker,  and  continued  thereafter  to  exer- 
cise the  duties  thereof,  and  was  d  uly  recog- 
nized by  the  members  of  the  general  as- 
sembly and  by  the  executive  of  the  state 
as  such  speaker,  and  he  is  now  such  speak- 
er, unless  deyoHed  by  the  action  of  mem- 
bers of  said  house  while  In  session,  as  hcre- 
Inaft3r  stated.  On  the  14th  day  of  Jan- 
nary,  1891,  certnin  of  the  members  of  said 
house,  constituting  a  majority  thereof, 
while  said  house  was  In  session  as  aforu- 
said.  and  said  James  W.  Hanna  was  oc- 
cupying the  speaker's  chair,  and  engaged 
in  the  discharge  of  his  duties  as  such 
speaker,  sought  to  depose  said  Hanna 
as  speaker  in  manner  following,  to-wit: 
A  motion  was  duly  made  by  a  member 
of  said  house,  and  duly  seconded  by  a 
member  thereof,  that  the  office  of  speaker 
of  said  house  be  declared  vacant,  which 
motion  said  Hanna  refused  to  entertain; 
whereupon  a  member  of  said  house,  not 
tbe  speaker  thereof^  propounded  said  mo- 


tion, and  called  upon  tbe  other  members 
to  vote  thereon;  and  thei'eupon  a  major- 
ity of  the  whole  number  of  members  elect- 
ed to  said  house  announced  themselves  In 
favor  of  said  motion,  and  the  menibiT  so 
propoundingsuid  motion  declared  the  same 
adopted,  and  the  office  of  speaker  vacant. 
Thereupon,  and  after  the  office  had  been 
declared  vacaat  In  manner  aforesaid,  said 
Hanna,  upon  a  Wra  voce  vote,  declared 
the  house  adjourned,  the  majority  claim- 
ing they  had  voted  against  said  motion. 
Immediately  thereafter  a  majority  of  said 
members,  proceeding  In  manner  as  before, 
assumed  to  elect  Hon.  JesjieVVblte.a  mem- 
ber thereof,  as  speaker  ol  said  house,  who 
thereupon  took  oath  to  perform  the  du- 
ties of  speaker.  Both  said  Hanna  and  said 
White  now  claim  to  be  the  speaker  of  said 
house,  and  are  both  assuming  todischarge 
tbe  duties  thereof.  As  governor  of  this 
state  I  am  and  will  be  required  by  the 
constitution  and  laws  of  said  state  to 
communicate  with  the  speaker  of  said 
house  upon  official  and  executive  bosiness; 
and  I  win  be  required  to  approve  or  dis- 
approve acts  passed  by  the  said  assembly 
which  bear  the  signature  and  authentica- 
tion of  the  speaker.  I  certify,  therefore, 
that  the  questions  submitted  are  Impor- 
tant, and  arise  upon  a  solemn  occasion, 
wherein  I,  as  the  executive  uf  Colorado, 
require  the  opinion  of  the  supreme  court, 
in  order  to  properly  discharge  my  duties. 
I  respectfully  request,  therefore,  the  opln- 
ion  of  the  honorable  supreme  court,  in  an- 
swer to  the  following  questions:  First. 
Under  the  constitution  and  laws  of  this 
state,  can  a  speaker  of  the  house  of  repre- 
sentatives, duly  elected,  qualified,  and  act- 
ing as  sucb,  be  removed  from  office  in  the 
manner  aforesaid?  vSeconef.  Who  Is  now 
the  speaker  of  saidhouse?  I  am,  most  r^ 
BpectfuUy,  your  obedient  servant,  John  L. 
Routt,  Governor." 

Upon  reception  of  said  communication, 
it  was  ordered  that  an  oral  argument  be 
heard  before  the  court  upon  the  following 
questions:  "(1)  Has  the  court  aay  au- 
thority under  the  constitution  and  laws 
to  pass  upon  the  matters  thus  presented 
for  its  opinion?  (2)  What  Is  the  state  of 
the  law,  parllameutary  or  otherwise,  per- 
taining to  the  subjects  covered  by  the  ex- 
ecutive inquiry?"  It  was  further  ordered 
that  the  attorney  general,  and  other  mem- 
bers of  tbe  bar  Interested  In  the  subjects 
to  be  considered,  be  requested  to  partici- 
pate, as  amid  curim,  In  said  argument.  Mr. 
Joseph  H.  Maupin,  attorney  general,  ap- 
peared at  the  hearing,  and  Introduced  Mr. 
James  B.  Belford,  Mr.  Charles  S.  Thomas, 
Mr.  Hugh  Butler,  Mr.  Joel  T.  Valle,  and 
Mr.  Harvey  Riddell,  who  addrent^ed  the 
court  upon  the  questions  presented. 

Elliott.  J.  The  gravity  of  the  subject 
presented  lor  the  consideration  of  the 
court  by  the  communication  and  Interrog- 
atories submitted  by  his  excellency,  the 
governor,  has  caused  us  to  depart  from 
the  general  custom  of  returning  categori- 
cal answers  to  such  inquiries.  Inasmuch 
as  the  subject  Incidentally  involves  noth- 
ing less  than  the  legality  of  the  organiza- 
tion of  one  branch  of  the  genernl  assem- 
bly, and  as  we  taa  ve  Invited  and  heard  able 
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and  ezhauBtlve  arguments  In  behalf  of  the 
respective  claimants  to  the  speakcrahlp, 
we  feel  that  an  opinion  shoald  be  orlren 
setting:  forth  the  grounds  upon  which  onr 
concluRlons  are  based. 

It  was  ur^^ed  in  argument  with  great 
force  tliat  this  court  ougbt  not  to  express 
any  opinion  upon  the  questions  presented 
by  tlie  executive,  for  tbe  reason  that  It 
would  bean  Interference  with  matters  per- 
taining exclusively  to  the  legislative  de- 
partment of  the  government,  and  there- 
lore  in  conflict  with  article  3  of  the  consti- 
tution, which  divides  the  governmental 
powers  of  thestate  "  Into  three  distinct  de- 
partments,— the  legislative,  executive,  and 
Judicial," — andforbids  thnaeofone  depart- 
ment from  exercising  "any  power  properly 
belonging  to  either  of  the  others,  except 
as  In  this  constitution  expressly  directed 
or  permitted."  It  was  further  urged  that 
the  court  could  not  properly  assume  to 
give  Its  opinion  upona  question  presented 
by  tbe  govenior  unless  the  court  wonld 
have  Jurisdiction  to  determine  and  enforce 
Its  views  in  a  direct  proceeding  Involving 
such  question;  and  It  was  strongly  In* 
slated  that  the  court  could  not,  In  any  di- 
rect proceeding,  determine  a  controversy 
between  con  testing  claimants  forthe  office 
of  speaker,  though  It  was  conceded  that, 
indirectly  or  incidentally,  the  court  might 
be  required  to  pass  upon  such  question. 
Prince  v.  Sklllln.  71  Me.  361. 

It  must  be  admitted  that  the  promulga- 
tion of  a  Judicial  opinion  In  response  to  an 
ex  parte  Inquiry  from  the  executive  de- 
partment of  the  government,  concerning 
the  affairs  of  the  legislative  department.  Is 
anomalous  and  peculiar,  and,  apparently 
at  Ifast,  inconsistent  with  the  prevalent 
American  system  of  separating  tbe  govern- 
mental powers  Into  distinct  departments. 
But  It  roust  be  borue  In  mind  that  the 
.  same  instrument  which  divides  the  powers 
of  the  government  Into  distinct  depart- 
ments has  been  so  amended  by  the  voice 
of  the  people  as  to  require  the  supreme 
court  to"give  its  opinion  upon  Important 
queetiona,  upon  solemn  occasions,  when 
required  by  the  governor,  the  senate,  or 
the  bouse  of  representatives. "  Article  6,  § 
8.  We  have  heretofore  endeavored  to  re- 
strict somewhat  the  class  of  subjects  upon 
which  the  opinion  oT  this  court  might  be 
required  under  such  amendment.  In  re 
Irrigation,  9  Colo.  620,  21  Pac.  Rep.  470; 
In  re  Senate  Bill  No.  65.  12  Colo.  466,  21 
Pac.  Rep.  478;  In  re  Appropriations,  13 
Colo.  316.  22  Pac.  Rep.  464.  Certainly, 
no  coDStltatlonal  question,  or  question 
publicl  Juris,  can  be  of  more  Importance, 
nor  can  any  occasion  be  more  solemn, 
than  that  arising  from  the  present  conten- 
tion respecting  the  organization  of  the 
house  of  representatives.  The  subject  in- 
volves, not  merely  tbe  constitutionality 
of  a  particular  bill  or  enactment,  but  It 
may  Involve  the  validity  of  all  further 
proceedings  and  enactments  of  the  present 
genoral  aKsembly.  Therefore,  while  de- 
ploring th(!  occasion  which  has  led  the  ex- 
ecutivf  to  requeHt  our  opinion  in  the  pres- 
ent exigency,  we  do  not  feel  at  liberty  to 
decline  tiuHwering :  we  feel  conatrained  by 
the  imperative  command  of  the  constitu- 
tion to  give  our  opinion  upon  the  subject 


thus  pressed  upon  our  consideration.  We 
shall  examine  Into  and  declare  what  we 
conceive  to  be  tbe  strict  legal  powers  of 
the  house  of  repreeentatlves  relative  to 
the  matter  referred  to  us,  irrespective  of 
the  policy  or  expediency  of  exercising  those 
powers. 

From  the  foundation  of  representative 
government  In  this  country,  the  general 
rule,  as  announced  by  standard  American 
authors  oo  parliamentary  law,  has  been 
that  the  leglslatt  ve  body  of  a  state,  having 
the  power  to  choose  Its  own  speaker  from 
its  own  members,  has  also  the  inherent 
power  to  remove  such,  officer  at  its  will 
or  pleasure,  unless  Inhibited  from  so  do- 
InK  by  some  constitutional  or  other  con- 
trolling provision  of  law.  Sudi  Is  the  doc- 
trine announced  In  the  Manual  of  Parlia- 
mentary Practice  prepared  and  published 
by  President  Jefferson  during  the  early 
days  of  the  republic,  and  repuhUshed  by 
the  authority  of  successive  congresses  of 
tbe  United  ii^tates  since  that  period.  It  Itt 
unnecessary  to  speak  of  the  pre-eminent 
merit  of  this  work,  or  of  the  dlKtlngulabed 
character  and  ability  of  Its  author.  In 
Cushing's  Law  and  Fractlceof  Legislative 
Assemblies,  a  comprehensive  work  of 
great  merit,  the  distinguished  author,  at 
paragraph  299,  says:  "The  presiding 
officer,  being  freely  elected  by  tbe  members, 
by  reason  of  tbe  confidence  which  they 
have  In  him,  is  removable  by  them,  at 
their  pleasure,  in  the  same  manner,  wbeo- 
ever  be  becomes  permanently  unable,  by 
reason  of  sicknesa  or  otherwise,  to  dis- 
charge the  duties  of  bis  place,  and  does 
not  resign  bis  office;  or  whenever  he  has. 
In  any  manner,  or  for  any  cause,  forfeited 
or  lost  the  confidence  upon  the  sirenxth 
of  which  ho  was  elected."  In  Hatsell's 
Precedents  of  Proceedings  In  the  House  of 
Commons,  a  very  old  and  valuable  treat- 
ise, (volume  2,  p.  230,1  It  Is  said:  "The 
speaker,  though  he  ought  upon  all  occa- 
sions to  be  treated  with  the  greatest  re- 
spect and  attention  by  tlie  Individual 
members  of  the  house,iB  lafact.aswassaid 
on  the  9th  of  March, 1620,  but  a  servant  to 
the  house,  and  not  tholr  master:  and  it  Is 
therefore  his  ffrst  duty  to  obey  Implicitly* 
the  orders  of  the  house,  without  attend- 
ing to  any  other  commands."  It  Is,  how- 
ever, contended  on  constitutional  grounds 
that  the  house  of  representatives  of  this 
state  does  not  have  the  power,  by  a  vote 
or  resolution  of  the  house,  to  remove  tbe 
speaker  from  office.  It  is  c'ear  that  such 
power  does  exist  according  to  common 
purllanieu  tary  law ;  and  It  Is  conceded  that 
the  constitution  nowhere  expressly  for- 
bids such  removal;  but  it  Is  claimed  that, 
by  virtue  of  certain  constitutional  pro- 
viHions,  the  power  of  the  house  to  thus 
remove  the  speaker  from  office  is  prohib- 
ited by  implication.  One  ground  upoo 
which  this  claim  Is  based  Is  that  tbe 
speaker  Is  a  state  officer,  and  can  be  re- 
moved from  office  only  by  inipeachmcDt. 
Const,  art.  13,  §  2.  It  is  claimed  that  the 
speaker  is  a  state  officer  because  be  la 
charged  with  the  duty  of  receiving,  open- 
ing, and  publiahlng  the  election  returns 
for  state  officers  In  the  presence  of  both 
bouses  of  the  general  assembly,  (Const, 
art.  4,  §  3;)  and  that.  In  a  certain  contln* 
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Kency,  the  duties  ol  governor  may  de- 
volve upon  him,  (Id.  }  16.) 

These  proTisIons,  In  onr  Jndsmeat,  fall 
far  short  of  estnblishlog  the  proposition, 
that  a  member  of  the  taouse  ol  reprenenta- 
tives,  by  virtue  of  his  election  to  the  office 
of  speaker,  becomes  a  state  ofHcer,  or  that 
he  Is  thereby  exempted  from  the  power, 
discipline,  and  control  of  the  honse  as  a 
member  anil  officer  thereof.  It  Is  tme, 
the  speaker  of  the  bouse  may,  lu  a  certain 
contingency,  be  required  to  dlschai^e  cer- 
tain duties  in  connection  with  the  admln- 
IstratiuD  of  the  state  government;  but 
be  must  at  all  times,  so  lung  as  he  is  the 
speaker,  be  a  member  of  the  house  of  re|>- 
resehtatlves.  The  house  has  no  aathorl- 
I7  to  elect  a  person,  not  a  member,  to  the 
speakership.  A  member,  by  virtue  of  his 
election  as  speaker,  does  not  lose  his  char- 
acter or  BtHtas  as  a  member.  On  the  con- 
trary, he  must  retain  his  status  as  a  mem- 
ber In  order  to  hold  the  office  of  speaker. 
His  rights  and  privileges  as  a  member  are 
In  no  wa.v  impaired  by  bis  election  to  the 
speakership,  nor  are  his  emoluments  in- 
creased thereby.  His  speakership  Is  de- 
pendent upon  his  membership.  Something 
has  been  claimed  on  accountot  the  phrase- 
ology of  section  10  of  article  6  of  the  con- 
stitiitloD,  which  provides:  "The  house 
of  representatives  shall  elect  one  of  its 
members  as  speaker.  Each  house  shall 
choose  Its  other  officers."  Thenseof  the 
word  "elect"  in  reference  to  the  speaker, 
and  the  word  "choose"  in  reference  to  the 
other  officers,  was,  in  our  opinion,  a  mere 
matter  of  rhetoric.  The  national  constl- 
stitutlon  (article  1,  §  2)  reads:  "The 
bouse  of  repreeentatives  shall  rhuose  their 
speaker  and  other  officers. "  But  the 
words  "  its '  other  officers, "  In  the  section 
of  our  state  c<m8titutlon  above  quoted, 
are  quite  significant;  they  show  clearly 
that  the  speaker  is  classed  as  an  officer  of 
the  house,  rather  than  as  a  state  officer. 

There  appears  to  be  no  substantial  rea- 
son for  concluding  that  the  duty  of  receiv- 
ing, opening,  aud  publishing  the  election  re- 
turns for  officers  of  the  executive  depart- 
mrat  before  both  houses  of  the  general  as- 
sembly was  devolved  upon  the  speaker  on 
the  ground  that  be  was  a  state  officer; 
nor  do  we  see  how  the  devolving  of  such 
duty  upon  the  speaker  In  any  way  tends 
to  make  him  a  state  officer,  any  more  than 
It  makes  state  officers  of  all  the  members  ! 
of  the  general  assembly  who  are  required 
to  participate  in  the  canvass  of  snch  re- 
turns. It  Bcems  far  mure  probable  that 
the  lieutenant  governor  Is  exempted  from 
such  duty  because  he  is  a  state  officer. 
The  duties  of  governor  cannot  be  devolved 
upon  the  speakerof  the  house  of  represent- 
atives except  in  the  contingency  that  the 
governor,  the  lieutenant  governor,  aud 
the  president  of  the  senate  are  incapacitat- 
ed from  discharging  the  same.  There  is 
little  force  in  theargumentthat  the  speak- 
er becomes  a  state  officer  in  advance  of  the 
happening  of  such  remote  contingency. 
Such  contingency  can  scarcely  occur  when 
the  general  assembly  is  In  session :  tor 
though  the  offices  of  governor  and  itenten- 
ant  governor  may  become  vacant  during 
a  l^slaUve  sesston,  nevertheless  the  sen- 
ate Is  specially  required  to  have  a  pres!- 


deut  pro  tempore  to  preside  over  its  delib- 
erations, (Const,  art.  6,  §  10;)  and  the 
president  of  the  senate  precedes  the  speak* 
er  In  the  contingent  gubernatorial  succes- 
sion, (Id.  art.  4,  14, 15.)  No  reason  ap- 
pears why  any  of  the  special  duties  de- 
volved upon  the  speaker  by  the  constitu- 
tion may  not  as  well  be  performed  by  any 
member  holding  the  office  of  speaker  at 
the  time  when  the  contingency  occurs  re- 
quiring their  performance,  as  by  the  one 
chosen  to  such  office  at  the  beginning  of 
the  legislative  session.  Again,  the  speak- 
er does  not  derive  his  office  from  the  Huf- 
trages  of  the  electors  throughout  the 
state;  nor  Is  he  chosen  for  any  specified 
term,  as  is  the  case  with  the  officers  of  the 
executive  d^artment,  with  whom  it  Is 
sought  to  classify  falm  as  a  state  officer. 
Indeed,  the  mode  of  electing  the  speaker  Is 
not  in  any  manner  provided  for  by  the 
constitution.  The  provision  Is  simply, 
"The  house  of  representatives  shall  elect 
one  of  its  members  as  speakor;"  leaving 
the  manner  of  his  election  and  the  tenure 
of  his  office  to  the  will  of  the  bftdy  from 
which  he  derives  his  office,  according  to 
common  parliamentary  law.  To  our 
minds  it  Is  clear  that  the  speakerof  the 
house  of  representatives,  whose  duties 
are  mainly  legislative.  Is  not  to  be  consid- 
ered a  state  officer  merely  on  the  ground 
that  In  a  remote  contingency  the  duties 
of  a  state  officer  may  be  devolved  upon 
him ;  nor  Is  he  so  to  be  considered  upon 
the  ground  that  his  office  is  designated  by 
the  constitution,  fur  so  is  the  office  of 
senator  and  member  of  the  house  of  repit- 
sentatives.  It  may  be  said  that  all  legis- 
lative officers  are  constitutional  officers ; 
but  that  does  not  make  them  state  offi- 
cers and  liable  to  impeacbnjent.  Article 
18,  $2,  of  the  CDnstitution,  declares  tliat 
"thegovemor  and  other  state  and  judicial 
officers,  except  county  Judges  and  justices 
of  the  peace,  shall  be  liable  to  Impeach- 
ment."  The  language  of  the  constitution 
of  the  United  States  is,  "the  president  and 
vice-president  and  all  civil  officers  of  the 
United  States  shall  be  removed  from  office 
OD  Impeachment."  Article  2,  §4.  Under 
this  provision  it  was  decided  In  the  senate 
of  the  United  States,  in  Blount's  Case, 
nearly  a  hundred  years  ago,  that  senators 
are  not  civil  officers,  within  the  meaning 
of  the  coustltution,  and  hence  not  sub'Ject 
to  impeachment.  Mechem,  Pub.  Off.  § 
471,  note  1.  In  State  v.  Oilmore.  20  Kan. 
651,  Mr.  Justice  BuiGWBB,  delivering  the 
opinion  of  the  court,  referred  with  ap- 
proval to  the  decision  In  Blount's  Case, 
and  declined  to  say  that  a  member  of  the 
house  of  representatives  of  Kansas  was 
liable  to  Impeachment  even  under  a  con- 
stitution which  declares  that"the  govern- 
or and  all  other  officers  under  the  consti- 
tution sbnll  be  subleet  to  Impeachment. " 
In  that  case,  also,  the  court  held  that  an 
action  brought  In  the  district  court  to 
remove  a  member  of  the  bouse  from  office 
could  not  be  maintained  under  a  statute 
providing  for  the  removal  of  "any  state, 
district,  city,  county,  or  township  officer 
for  whose  removal  from  office  by  iropi>ach- 
ment  there  is  no  provision. "  The  decision 
was  placed,  not  upon  ths  ground  that  the 
member  was  sabject  to  removal  by  Im- 
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peach  men  t  oidy,bnt  aponttaegronndtbat 

tbe  exclusive  power  of  removal  Is  rested 
Id  tbe  bouee  Itself,  under  tbe  conetitntion- 
al  provision  that  "each  bouse  ahall  be  a 
judge  of  the  elections,  returns,  and  qualifi- 
es tlons  of  its  own  members. "  ConstrulnK 
this  provision,  the  learned  Judge  said : 
"This  Is  a  grant  or  power,  and  conatituteg 
each  house  the  ultimate  tribunal  of  the 
qualifications  of  Its  own  members.  Tbe 
two  houses,  acting  conjointly,  do  not  de- 
cide. Each  bouse  acta  for  'itBelf,  and  by 
Itself;  and  from  Us  declHlon  there  Is  no 
appeal,  not  even  to  the  two  bouseH.  And 
tliis  power  is  not  exhausted  when  once  it 
has  been  exercised,  and  a  member  admit- 
ted to  his  seat.  It  la  a  continuous  power, 
and  runs  through  tbeeotlreterm.  At  any 
time,  and  at  all  times  during  the  term  ut 
office,  each  house  is  empowered  to  pass 
upon  the  present  quallfleatione  uf  its  own 
members. " 

The  constitution  of  -Colorado  not  only 
providfw  that  "each  house  shRll  jud^e  of 
the  election  and  qualification  uf  its  mem- 
bers," (article  5,  §10;)  but  section  V2  of  the 
same  article  further  provides:  "Eacli 
house  shall  have  power  to  determine  the 
rules  of  its  pruceedtnf^s,  and  punlBh  its 
members  or  other  persons  for  contempt 
or  disorderly  behavior  In  its  presence;  to 
enforce  obedience  to  Its  process;  to  pro- 
tect its  members  against  violence,  or  offers 
of  bribes  orprivatesolicitatlon ;  and,  with 
the  concurrence  of  two-thirds,  to  expel  a 
member,  but  not  a  second  time  for  the 
same  cause;  and  shall  have  all  other  pow- 
ers necessary  for  the  legislature  of  a  tree 
state."  This  grant  of  power  is  plenary, 
and,  except  as  otherwise  provided  in  the 
constitntion  itself,  Is  exclusive,  and,  when 
exercised  within  legitimate  limits,  la  con- 
clusive upon  every  department  ol  the  gov- 
ernment. The  power  is  granted  to  the 
bouse,  not  to  the  oflicers  of  the  house,  and 
Is  to  be  exercised  by  a  majority  of  the 
members.  The  exclusive  nature  of  this 
power  is  in  no  way  affected  by  the  fact 
that  the  other  departments  of  thegovem- 
ment,  the  executive  and  Judicial,  ere  equal- 
ly free  and  independent  within  their  re- 
spectivesphercB  of  jurisdiction  ;  nor  by  the 
furtlier  fact  that  the  contingency  may 
arise  which  will  cast  upon  the  executive 
or  the  Judicial  branch  of  the  goveruiuent 
the  responsibility  of  determining  which  of 
two  conflicting  organizations  of  the  legis- 
lative body  is  the  legal  one;  for  there  can 
be  but  one  such  l^itimate  body.  Prince 
v.  Sktllin,  B'Jpra.  See,  also,  Opini<m  of 
the  Justices,  56  N.  H.  570.  In  the  case  of 
HiHS  v.  Bartlett.S  Gruy.46S,  decided  In 
1K55,  Chief  Justice  Shaw,  delivering  the 
opinion  of  the  court,  declared  that  the 
power  was  Inherent  in  the  house  of  repre- 
sentatives of  Massachusetts  to  expel  a 
member  for  misconduct,  though  there  was 
no  provision  in  the  constitution  relating 
to  expulsion  of  members.  The  court  based 
its  decision  upon  the  general  principles  ol 
parliamentary  law;  tliat  it  necessary 
that  every  Icglslntive  body  shall  have  the 
power  to  protect  Itself  against  unworthy 
members,  as  well  as  upon  a  clause  of  the 
constitution  providing  that  "  the  house  of 
representatives  shall  be  Jud^e  of  there- 
tarns,  elections,  and  quuliticutions  of  its 


own  members.**  The  foHowlns  extract 
from  tbe  opinion  lllustratee  tbe  reaaonfns 
of  tbe  court:  "The  power  of  expulsion  Is 
a  necessary  and  incidental  power,  to  en- 
able the  house  to  perform  its  high  func- 
tions, and  Is  necessary  to  the  safet>'  of  the 
state.  It  Is  a  power  of  protection." 
Again,  the  same  opinion  declares  that 
such  power  "must  exist  In  every  aji^re- 
gate  and  deliberative  body,  in  order  to 
the  exercise  of  its  functions,  and  because 
without  it  such  body  would  be  power- 
less to  accomplish  the  purposes  of  its  con- 
stitution; nnd  therelore  any  attempt  to 
express  or  define  it  would  impair,  rather 
than  strenKtben,  It."  The  Htas-Bartlett 
decision  la  also  authority  for  tbe  doctrine 
that  the  court  will  not  inquire  Into  tbe 
motive  or  cause  which  influenced  theao 
tion  of  tbe  legislative  body  in  such  cases, 
and  that  the  court  will  not  in  any  way  in- 
terfere with  the  procedure  or  mode  of  trial 
by  which  the  legislature  i-eaches  its  con- 
clusions in  expelling  a  member.  Tbe  bouse 
must  judge  for  itself  in  such  matters,  and 
its  jurisdiction  to  so  Judge  and  decide  la 
exclusive.  As  to  those  matters  confided 
exclusively  to  each  legislative  branch  of 
the  government,  if  a  wrong  or  unwise 
course  be  pursued,  there  is  no  appeal  un- 
der our  system  ol  government  except  to 
the  ballot  box.  Since  tbe  house  of  repre- 
sentatives is  thus  invested,  for  Its  own 
protection,  with  Inherent  power  In  the 
matter  of  disciplining  its  members,  since  It 
may  deprive  a  member  of  his  office  as  rep- 
resentative, an  office  to  which  be  has  been 
chosen  by  the  electors  of  his  district  for  a 
specified  term,  and  thus  deprive  him  of  liis 
emoluments,  a  forr/or/ may  tbe  house  re- 
more  tbe  speaker  from  an  ofHee  given  to 
him  by  the  house  itself,  not  for  any  defi- 
nite term,  and  to  which  no  emoluments 
are  attached, — an  office,  too,  as  we  have 
seen,  which  he  Is  to  bold,  and  the  duties  of 
which  he  is  to  exercise,  at  the  will  and 
pleasure  of  the  house,  according  to  Im- 
memorial usage.  It  is  easy  to  conceive 
how  the  power  to  remove  the  speaker  by 
the  majority  of  the  house  may  become 
necessary  In  order  that  legislation  may 
be  proceeded  with  in  accordance  with  tbe 
will  of  such  majority. 

Another  ground  upon  which  It  is  con- 
tended that  the  speaker  cannot  be  re- 
moved by  vote  or  resolution  of  tbe  house 
Is  that  If  tbe  Bp«>akerbe  not  such  an  officer 
as  is  liable  to  removal  from  office  by  Im- 
petu-huient,  then  he  must  be  Included 
among  those  oflScers  mentioned  in  section 
3  of  article  13  of  tbe  constitution,  which 
provides  that  "all  oflicers  nut  liable  to 
impeachmeut  shall  be  subject  to  removal 
for  misconduct  or  malfeasance  in  office, 
in  such  manner  as  may  be  provided  by 
law ; "  end  it  is  contended  tbat  tbe  words 
"may  be  provided  by  law"  should  be  con- 
strued to  mean  statutory  law  only.  If 
we  adopt  thlK  construction,  then  the 
speaker,  not  being  liable  to  inipeaciiment, 
and  no  statute  having  been  adopted  pro- 
viding for  his  removal,  cannot  be  removed 
at  all.  it  is  obvious  that  the  words 
"maybe  provided  by  law  "must  be  held 
to  include  something  more  than  statu- 
tory law,  or  else  some  limit  must  be  placed 
upon  the  words  "all  other  officers,"  as 
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naed  in  sectloD  3;  for,  as  vre  have  Been, 
the  huuHe  1h  authorized  to  chouse  Its  other 
ofilcera  aH  well  aa  the  Bpeaker;  and  it  cer- 
tainly' cannot  be  maintained  that  tlie  sub- 
ordlnate  officenj  of  the  house,  having:  once 
been  chosen,  and  not  being  liable  to  im- 
peachment, cannot  be  removed,  however 
unworthy  or  unfit  they  may  be,  nlmply 
because  no  statute  haa  been  provided  for 
their  removal.  Affaln,  clerks  of  the  su- 
preme and  district  courts  are  officers  den- 
iVnated  by  the  constitution ;  and  It  is  pro- 
vided that  they  shall  be  appointed  by  the 
judj^ea  of  their  respective  courts,  to  hold 
their  offices  durlns  the  pleasure  of  such 
judges.  Article  6.  §§  9, 19.  They  certainly 
are  not  state  offlcera,  and  the  manner  of 
their  removal  Is  not  provided  by  statu- 
tory law.  Is  there,  then,  no  power  to  re- 
move them?  Unquestionably,  the  answer 
must  be,  that  since  they  derive  their  offices 
by  appointment  from  the  judges  to  hold 
during  the  pleasure  of  the  judges,  they 
may  be  removed  by  the  judges.  The  same 
principle  is  applicable  to  the  speaker.  He 
derives  his  office  by  election  from  the 
house  tohold  at  the  pleasure  of  thehouse; 
hence  he  may  be  removed  by  the  house. 
The  only  difference  Is  that  the  pleasure  of 
the  judges,  the  tenure  by  which  the  clerk 
holds,  Is  expressed  In  the  constitution; 
while  the  pleasure  of  the  house,  the  tenure 
by  which  the  speaker  holds,  exists  and 
has  esElsted  from  time  immemorial  as  a 
part  ot  our  common  parliamentary  law, 
nnrei»ealed  and  unaffected  by  theconetltu- 
tlon  or  any  statutory  enactment.  Consid- 
ering the  nature  of  the  office  of  speaker, 
themanner  of  his  election,  and  the  plenary 
powers  granted  by  the  constitution*  to 
each  house  of  the  general  assembly, 
there  may  be  some  doubt  whether  the 
framers  ot  the  constitution  intended  to 
provide  for  the  removal  of  the  speaker  in 
any  other  manner  thanbycomraon  parlia- 
mentary law,  subject  to  sucli  rules  as  the 
house  of  representatives,  as  u  cu-ordlnate 
branch  of  "the  legislature  of  a  free  state," 
might  see  fit  to  adopt  tor  the  control  of 
Its  own  organization  and  proceedings. 
Hectiou  8  of  article  13  may  have  been  In- 
tended to  include  only  such  officers— coun- 
ty, precinct,  and  the  like — as  are  elected 
or  appointed  for  a  definite  or  specified 
term,  and  for  whose  removal  some  special 
provision  was  necessary,  rather  than  to 
such  officers  as  are  chosen  by  the  senate 
or  house  of  representatives  to  hold  at  the 
will  and  pleasure  ot  those  bodies,  and  for 
their  convenience  In  the  discharge  of  their 
primary  duties  as  legislative  bodies.  But 
conceding  that  the  speaker  Is  included  In 
said  section  3,  nevertheless,  the  common 
parliamentary  law  as  It  existed  In  this 
country  at  the  time  of  the  adoption  of  our 
constitution  provided  that  the  speaker 
might  be  removed  at  the  will  and  pleas- 
ure of  thehouse;  and  such  law,  not  hav- 
ing been  repealed  or  superseded  by  any 
constitutional  or  statutory  enactment, 
still  exists  as  an  adequate  provision  for 
the  removal  of  the  speaker  In  conformity 
to  said  section. 

It  iH  plausibly  urged,  against  the  power 
of  thehouse  to  remove  Its  speaker  by  vote 
or  resolution,  that,  daring  the  hundred 
years  of  repi'esentatlre  government  in  this 


country  under  written  consti  tut  ions,  not 
a  single  Instance  has  occurred  where  the 
speaker  of  the  national  house  or  the 
speaker  of  any  state  legislature  has  been 
removed.  This  may  be  true  us  a  matter 
of  fact,  or  It  may  be  that  such  removals 
have  been  made,  and  that  the  lack  of  judi- 
cial precedent  or  of  historical  account  re* 
garding  them  is  to  be  attributed  to  the 
fact  that  the  authority  to  make  them  has 
never  before  been  questioned:  certainly, 
as  a  mutter  ot  law,  during  all  this  time, 
these  legislative  bodies  have  possessed  the 
power  thus  to  remove  such  officers,  ex- 
cept in  Jurisdictions  where  the  common 
parliamentary  law  may  have  been  re- 
pealed or  modlQed.  No  precetlent  to  the 
contrary  haa  been  brought  to  our  atten- 
tion; but  the  law,  as  stated  in  plain,  une- 
quivocal lanauage  by  Jefferson  and  Gush- 
ing, supra,  seems  to  have  been  uniformly 
accepted  as  authoritative  throughout  the 
United  States.  If  such  power  of  removal 
has  not  been  exercised,  we  must  conclude 
that  our  various  leglalatlve  assemblies 
have  been  singularly  fortunate  in  choos- 
ing speakers  faithful  to  voice  the  will  and 
pleasure  of  those  bodies,  or  that  the  mem- 
bers thereof  have  been  remarkably  putleut 
and  forbearing  with  the  action  of  tlieir 
speakers.  It  Is  quite  probable  that  onr 
good  fortune  has  been  due  In  some  meas- 
ure to  both  causes;  and  this  is  much  to 
the  credit  of  our  people,  for  patience,  for- 
bearance, and  fidelity  by  those  in  official 
station  are  easentJal  to  wise  and  efficient 
administration  In  republican  government. 
Upou  invcBtigation  and  reflection,  we  are 
satisfied  that,  as  a  purely  legal  proposi- 
tion, thehouse  of  representatives  has  the 
power,  by  the  vote  of  "a  majority  of  the 
whole  number  ot  members  elected,"  to  re- 
move ita  speaker  from  office,  and  to  elect 
another  In  hia  stead,  in  the  manner  stated 
in  the  executive  communication  submit- 
ted. Any  other  conclusion  would,  In  tmr 
opinion,  be  antagonistic  to  the  funda- 
mental principle  of  representative  govern- 
ment, that  the  majority  of  each  legislative 
body  has  the  power  to  control  the  action 
of  such  body  within  the  limits  of  Its  juris- 
diction, except  as  otherwise  provided  by 
positive  law.  If  a  clear  majority  of  the 
wbotehouae  cannot  thua  change  their  pre- 
siding officer,  then  it  ia  difficult  to  aee  liow 
two-thirds,  three-tourths,  or  even  the 
whole  numbercan  take  such  action  against 
the  will  of  the  speaker.  We  express  no 
opinion  as  to  the  wisdom,  expedienu.v,  or 
policy  of  the  course  pursued  by  the  major- 
ity: they  must  assume  and  bepr  the  re- 
sponsibility for  the  exerelse  of  their  pow- 
ers. 

Hayt.  J.  I  concur  in  the  foregoing  opin- 
ion ot  Mr.  Justice  Elliott,  except  in  so 
far  as  It  maintains  that  the  words  "in 
such  manner  as  provided  bylaw,"  as  used 
in  connection  with  removals  In  section  3 
of  article  13  of  the  constitution,  author- 
l«e  a  removal  in  any  manner  sanctioned 
by  parliamentary  law.  If  the  speaker  ot 
the  house  is  an  "officer,"  within  the  mean- 
ing of  this  section,  then  something  more 
than  parliamentary  precedent  should.  I 
think,  be  held  necessary  to  authorize  his 
removal.  In  my  Judsuient,  however,  the 
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speaker  of  the  house  of  representatives  of 
this  state  Is  not  Included  ]n the  word  "offi- 
cers, "  88  used  In  that  section,  and  hence 
the  power  o(  removal  can  In  no  way  be 
Hffected  thereby.  As  a  general  rule,  where 
the  term  of  ofiBce  is  not  fixed,  the  power  of 
i'emoval  accompanies  the  power  of  ap- 
pointment as  Incidental  thereto.  Theterm 
of  office  of  speaker  with  us  is  neither  desiK- 
nated  by  the  constitution  nor  flsed  by  any 
statute.  He,  therefore,  holds  only  dui-ing 
the  pleasure  of  the  house  tha  t  elected  him ; 
and  the  power  of  removal  by  that  body, 
without  restriction  as  to  term  or  tenure, 
mast,  tor  this  reason,  be  upheld. 


(15  Colo.  EU) 
COLOBADO  MANDF'O  GO.  V.  McDONALD. 

(Supreme  Cowrt  of  Colorado.  Jan.  10, 188L) 
ExECDTios  Sales— Rbdbmptioh. 

1.  Uu&er  Oeu.  St.  Colo.  1888,  {  1851,  which 
provides  that  a  defeadant  in  an  execution  sale 
may  redeem  by  the  payment  of  tlie  purchase 
money  either  to  the  purchaser,  or  to  the  officer 
making  the  sale,  the  payment  of  the  money  by 
defendant,  with  ■  the  purpose  ot  redemption,  to 
the  sheriff  who  sold  the  land  on  execution,  and 
its  ireceipt  by  the  latter  without  objection,  nulli- 
fies and  abrogates  the  sale,  as  between  defendant 
and  the  purchaser,  though  ibe  shcTiff  has  not 
formally  canceled  the  certificate  of  purchase,  nor 
directed  the  execution  of  a  certificate  of  redemp- 
tion, as  provided  by  seotion  1861,  and  though  he 
baa  subsequently  executed  a  deed  of  the  land  to 
the  purchaser. 

2.  It  is  within  the  discretion  of  the  trial 
court  to  Order  the  sheriff  who  made  the  sale,  and 
executed  the  deed  to  the  purchaser,  to  be  made 
a  party  to  an  action  by  the  execution  defendant 
against  the  purchaser  for  the  cancellation  of  the 
deed;  andj  even  if  error,  it  would  be  no  ground 
for  reversing  a  correct  decree  canceling  the  deed. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county. 

The  case  appears  in  the  opinion. 

F.  A.  WilUumis,  lor  appellant.  J.  B. 
Cmxtou  and  J.  P.  Brock  wajr,  for  appel- 
lee. 

BissELL,  C.  In  April,  1887,  Ronald  P. 
McDonald  tiled  his  bill  against  the  Colo- 
rado Manufacturing  Company  to  set  aside 
a  deed  made  to  the  company  by  the  sher- 
iff of  Arapahoe  county.  It  appeared  that 
In  January,  1885,  the  company  recovered  a 
Judsment  In  the  county  court  of  Arapa- 
hoe county  tor  $77.86,  and  costs. 
SubHequently  an  execution  issued  upon 
the  judgment,  the  sheriff  levied  upon  cer- 
tain lands,  and  on  April  11, 1S85,  the  prop- 
erty levied  ou  was  sold  to  the  plaintiff  lu 
execution..  The  property  was  bid  in  for 
the  sum  ol  flO.  which  was  paid  to  the 
sheriff.  In  October  followlujc,  McDonald, 
throuKh  hia  attorney,  attempted  to  re- 
deem from  the  sale,  and  paid  tbe  sheriff, 
within  the  six  months  limited  by  the 
statute,  $111 .25.  There  is  some  little  con- 
troversy In  regard  to  the  reason  for  the 
payment  of  that  particular  sum  of  money. 
In  computlnf?  the  amount  of  money  nec- 
essary both  to  redeem  and  to  satisfy  the 
entire  judgment  and  costs,  the  deputy.  In 
whose  hands  the  writ  was,  and  who  had 
made  the  sale  and  Issued  the  certificate  of 
purchase,  seems  to  have  made  an  error  in 
regard  to  the  amount  necessary  to  accom- 
plish both  purposes.  This,  however,  is 


immaterial  to  the  determination  ot  the 
rights  of  the  defendant  In  execution.  He 
paid  the  sheriff  largely  more  than  the  pur- 
chaser paid  upon  the  sale,  and  about 
$100  more  than  would  have  been  neces- 
sary for  him  to  effect  a  redemption.  That 
he  intended  to  redeem,  and  paid  tbe  mon- 
ey for  that  purpose,  with  the  full  knowl- 
edge of  the  officer  receiving  it,  who  took  it 
with  like  intent,  and  in  execution  of  his 
statutory  authority,  as  an  officer,  to  per- 
mit redemption  to  be  made  through  him, 
cannot  be  doubted.  Under  these  circum- 
stances there  can  be  no  qnestion  but  that 
the  legal  result  ot  a  redemption  from  tbe 
sale  was  thereby,  under  our  peculiar  stat- 
ute, fully  accomplished.  It  is  provided  in 
the  sections  governing  the  right  of  re- 
demption from  execution  sales  that  the 
defendant,  within  the  time  limited,  may 
redeem  upon  payment  of  the  sum  paid  up- 
on the  purchase,  and  that  be  may  effectu- 
ate his  redemption  by  giving  the  money 
either  to  the  purchaser  or  his  representa- 
tives, or  to  the  officer  who  made  the  sale. 
DnIesB  something  further  is  required  to  be 
done  than  to  turn  over  the  amount  paid, 
either  to  the  purchaser  or  to  the  officer, 
the  redemption  is  effected  by  the  simple 
act  of  payment,  when  It  is  coupled  with 
tbe  expressed  intention  to  exercise  the 
right.  That  nothing  further  ts  required 
is  very  evident  from  even  a  cursory  exami- 
nation of  the  statute.  It  Is  distinctly  en- 
acted that  upon  the  payment  of  such  sum 
the  certificate  of  sale  shall  be  null  and 
void.  Gen.  SC.  1833,  §§  1851, 18(!1.  While 
there  is  a  section  which  contemplates  tbe 
cancellation  of  the  certificate  ol  parcbase. 
and'  directs  tbe  execntion  and  record  of  a 
certificate  of  redemption, these  subsequent 
statutory  provisions  were  enacted  appar- 
ently for  the  protection  of  the  redemption- 
er,  and  to  provide  a  way  to  furnisti  him 
with  complete  and  satisfactory  evidence  of 
the  release  of  his  title  from  tbe  burden  and 
the  clond  of  the  sale.  The  payment  ot 
the  money  fco  the  proper  person  for  the 
purpose  ot  redemption,  and  with  the  in- 
tention to  redeem,  and  its  receipt  without 
objection,  serves  to  accomplish  the  full 
purpose  of  the  statute,  and  to  nullify  and 
abrogate  the  sale.  The  rights  ot  the  re- 
demptiouer  are  unaffected  by  the  failure 
to  furaish  him  with  proof  of  the  act  ot  re* 
demptlon;  and,  though  the  certificate  frf 
purchase  may  remain  as  a  cloud  apon  bis 
title,  his  rights  are  fixed  by  the  act  which 
he  has  performed.  There  is  no  question 
arising  in  this  case  concerning  the  rights 
of  third  parties  or  innocent  purchasers, 
and  the  above  rules  are  absolutely  true 
when  it  Is  sought  to  compol  the  purchaser 
at  the  sale  to  relinquish  the  apparent  ti- 
tle which  be  holds  by  vlrtoe  ot  an  uncan- 
celed certificate  of  purchase.  That  the 
sheriff  may  have  executed  a  deed  attempt- 
ing to  assure  tlie  inchoate  title  obtained 
by  the  purchaKcr  cnn  make  no  difference. 
The  redemption  having  been  effected,  the 
purcliaser's  rights  were  destroyed,  and 
the  sheriff  conld  convey  nothing  by  tbe  in- 
strument. The  deed  then  remained  a 
cloud  upon  the  title  of  tbe  complainant, 
which  he  was  entitled  to  have  removed 
upon  proper  bill  filed  for  the  purpose.  The 
court  did  not  err  in  decreeing  Its  canceUa- 
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tion,  and  eetabllshinfc  the  complainant's 

Daring  tbe  pro^resn  of  the  litigation  it 
trannpfred  that  the  Bhertff  who  executed 
the  deed  bad  gone  out  of  office,  and.  upon 
application,  the  court  ordered  hini  to  be 
made  a  party,  and  by  decree  directed  him 
to  execute  a  certificate  of  redemption  as 
otthedatewhentbecomplafnant  was  enti- 
tled to  it  by  what  he  had  done.  This  Is 
urged  as  error,  but  it  is  entirely  unavaila- 
ble. That  it  was  within  the  discretion  of 
the  court  to  direct  blm  to  be  made  a  par- 
ty to  the  proceedings  there  can  be  no 
qneatton;  but,  had  the  court  committed 
error  in  making  the  order  which  It  did, 
the  appellant  coald  not  be  heard  to  com- 
plain, nor  would  the  cause  be  reversed  for 
any  nuch  reason.  The  only  peraon  who 
could  complain  in  regard  to  the  matter 
would  be  the  sheriO  himself,  who  was.  by 
the  court's  order,  brought  into  the  litiga- 
tion. So  long  aa  the  decree  Itself  is  right 
upon  the  case  as  made,  the  presence  of  the 
sheriff  OS  a  party  furnishes  no  ground  on 
which  the  appellant  can  ask  a  reversal  of 
the  case.  This  disposes  of  all  the  errors 
upon  which  the  appellant  relies  for  a  re- 
versal. No  error  having  been  committed 
by  the  trial  court,  the  Judgment  shonld  be 
affirmed. 

BiCBMOND  and  Reed,  CO.,  concurring. 

Peb  Curiau.  For  the  reasons  stated 
in  the  forgoing  opinion  the  Judgment  be- 
low 18  affirmed. 


(16  Colo.  3tf)   

Frtbargbr  et  al.  t.  McMillbn. 

(Supreme  Court  of  Colorado.  Jan.  10, 1891.) 

Sbbvioe  or  Pbocbss — PimLicATios — Affidavit. 

Service  by  pablioatioa  on  defendants  In  a 
mechanic's  Hen  actioD,  based  on  an  affidavit  by 
ptaiDtUE,  sworn  to  before  his  attoroey,  to  the 
effect  that  defendants  are  oon-resldents,  but  not 
stating  that  a  cause  of  action  exists  against  them, 
or  that  they  are  necessary  or  proper  parties  to 
tbe  action,  as  required  by  Code  Civil  Iroc.  Colo, 
a  S,  S  44,  is  insufficient  to  confer  jurisdiction. 

Commissioners*  decision.  Error  to  Bent 
county  court. 
Nicholas  &  Kriger  and  J.  W.  Horner,  for 

StalntllfB  in  erpor.  B.  Cbadeayne  and  Jtfc- 
'Jnley  A  Monia^  for  defendant  in  error. 

Richmond,  J.  On  the  18th  day  of  May, 
18S7,  plaintiff  below,  and  defendant  In  er- 
ror herein,  filed  his  complaint  in  the  county 
court  of  Bent  county  to  enforce  a  lien  for 
material  of  the  value  of  $240.56  famished 
defendants  in  the  construction  of  a  cer- 
tain building  in  the  town  of  Carlton,  Bent 
county.  Ou  the  same  day  plaintiff  filed 
the  following  affidavit,  which,  omitting 
the  title,  is  in  wordu  and  figures  as  fol- 
lows: "John  M.  McMlllen,  being  duly 
sworn,  upon  oath  states  that  the  defend- 
ants in  tbe  above  cause  reside  out  of  the 
state  of  Colorado,  and  where  plaintiff  can- 
not find  them  to  secure  personalserviceon 
them  in  this  case.  He  therefore  asks  that 
the  court  grant  an  order  for  the  publica- 
tion of  tbe  sammons  In  this  case  according 
to  sec.  44,  chap.  3,  of  theCode  of  Colorado. 
[Sifined]  John  M.  McMillen.  Subscribed 
and  awom  to  before  me  tbla  17th  day  of 


May,  A.  D.  1886.  H.  Cuadeatne,  Notary 
Public. "  The  above  notary  public  was 
attorney  for  plaintiff  in  the  cause.  Upon 
this  affidavit  order  of  publication  was  en- 
tered, and  proof  of  publication  Bobiie- 
quently  made.  Therenfter,  on  the  13th 
day  of  July,  1887,  default  and  final  Judg* 
ment  was  entered  agwlnst  the  defendants 
for  the  sum  uf  $218.83  with  costs,  and 
a  lien  decreed  for  this  amount  upon  the 
building.  On  the  8th  day  of  -August.  1887, 
defendants,  by  their  attorney,  A.  M.  Nich- 
olas, appeared  generally,  and  filed  a  mo- 
tion to  vacate  the  Judgment  and  for  leave 
to  answer.  August  18, 1887,  motion  was 
overruled.  To  reverse  this  Judgment  this 
writ  of  error  Is  prosecuted. 

It  has  been  repeatedly  decided  by  this 
court  that,  when  constrnctlre  service  by 
publication  la  wholly  relied  upon  to  give 
Jurisdiction  over  tbe  person  of  a  non-res- 
ident defendant,  a  compliance  with  tbe 
statute  must  affirmatively  appenr  of  rec- 
ord, even  in  courts  of  superior  and  general 
Jurisdiction.  The  affidavit  above  recited 
does  not  state  that  a  caiise  of  action  ex- 
isted against  defendant,  or  that  he  was  a 
necessary  or  proper  party  to  the  action.^ 
It-  was  therefore  radlcidly  defective  and 
Inaoffident  to  warrant  the  court  in  enter- 
ing the  order  of  publication.  Tbe  affida- 
vit, bKvlug  been  made  before  tbe  attorney 
of  plaintiff,  should  not  have  been  received 
by  the  court.  O'Rear  v.  Lazarus.  8  Colo. 
008,  9  Pac.  Rep.  621 ;  Calvert  v.  Calvert,  16 
Colo.  — ,  24  Pac.  Rep.  1043;  Martin  v.  Ske- 
han,  2  Colo.  614.  It  is  needless  to  cite  au- 
thorities in  support  of  this  position,  or 
to  extend  tbe  opinion  In  support  of  our 
conclusion.  The  court  had  no  Jurisdiction 
tbrouKh  the  publication  of  a  summons 
based  upon  the  affidavit;  the  Judgment 
should  have  been  vacated,  and  defendants 
allowed  to  answer.  Tbe  Judgment  should 
be  reversed,  and  the  cause  remanded, 
with  directions  to  racate  the  Judgment, 
and  permit  defendants  to  answer  the  com- 
plaint. 

Rkbo  and  BuwBLL,  CC.,  concur. 

Per  Couiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  of  the 
coui*t  below  IB  reversed. 


'  (IB  Colo.  3B1) 

Travelers*  Insurance  Co.  v.  McCarthy. 
(Supreme  Cowrt  of  Colorado,   Jan.  10,  1891.) 

AOOIDINT  InBDSAKOK— iNTEimORAIi  AOT  OF 

Akother. 

A  clause  In  an  accident  Insurance  policy 
exempting  the  company  from  liability  fot  "in- 
tentional  Injuries  intticted  by  the  insured  or  any 
other  person"  iHreoIades  a  recovery  when  the 
insured  has  been  killed  1^  the  intenuonal  act  of 
auotber,  and  the  company  need  not  show  that 
sQcb  injuries  were  iofticted  at  the  instance  of  the 
insured. 

Commissioners*  decision.  Appeal  from 
Lake  county  court. 

Markbam  &  Dillon,  for  appellant.  J.  L. 
Murphy  and  Browne  &  Putnaiu.  fur  appel- 
lee. 

Richmond,  C.  This  is  a  suit  apon  what 
is  commonly  called  an  "accident  policy  of 

1  Code  avU  Proc.  Cola  c.  8,  S  4^ 
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Insurance."  There  was  a  jadKinent 
aKalnst  tbe  company  for  the  sum  of 
f  1,016.67,  besides  costs.  The  case  la  here 
ujion  alleaed  errors  of  law  committed  by 
the  cotirt  in  sustalninf;  a  demurrer  to  de- 
fendant's answer.  The  policy  sued  upon 
by  its  terms  insured  the  life  of  John  F.  Mc- 
Carthy in  the  sum  of  :f 1,000,  tu  be  paid  to 
bis  wife,  Julia  McCarthy,  If  survWIng, 
within  90  days  after  sufficient  proof  that 
the  Insured,  at  any  time  within  the  conl^in- 
ulng  of  tbe  policy,  shall  have  sustained 
bodily  injuries,  effected  through  external, 
violent,  or  accidental  means,  within  the  in- 
tent and  meaning  of  the  contract.  The 
policy  of  insurance,  is  set  out  in  the  com- 
plaint in  btec  verhu,  and  contains  the  fol- 
lowing clause:  "This  insurance  does  not 
cover  disappearances;  nor  Injuries  of 
which  there  is  no  visible  mark  upon  the 
body;  nor  accident  nor  death  or  injury 
resulting  wholly  or  partly,  directly  or  in- 
directly, from  any  uf  the  following  causes, 
or  while  so  engaged  or  affected :  Huic-lde, 
sane  or  Insane;  intentional  injuries,  (in- 
flicted by  the  Insured  or  any  other  perann ;) 
intoxication  or  narcotics;  dueling  or  fight- 
ing, war  or  riot. "  In  addition  to  the 
usual  allegations  inactions  upon  aucit  pol- 
icies, the  plaintiff  sets  out  In  the  com- 
plaint that  on  the  3d  day  of  November,  A. 
I).  1886,  and  while  said  Insurance  policy 
was  in  full  force,  and  while  the  said  in- 
sured was  In  the  peace  of  tbe  state,  be  re- 
ceived a  persona)  Injury  which  caused  his 
death  within  90  days  thereafter,  and  on  tbe 
day  aforesaid,  and  that  said  injury  which 
caused  his  death  was  through  external, 
violent,  and  accidental  means,  within 
the  meaning  of  tbe  said  policy  of  insur- 
ance, and  the  conditions  and  agreements 
therein  contalnefl,  to-wit,  by  l>elng  shot 
by  a  leaden  bullet  from  a  pistol  loaded 
with  powder  and  leaden  bullets  In  the 
hands  of  one  Daniel  Monabaii,  and  while 
tbe  said  insured,  John  F.  McCarthy,  was 
standing  on  the  public  bighWHy.  near  tbe 
town  limits  of  tbe  said  city  of  Leadville, 
In  tbe  county  of  Lake  and  state  of  Colora- 
do. To  the  complaint  the  defendant  an- 
swers, and  denies  that  the  death  of  the  In- 
sured was  occasioned  by  bodily  injuries 
affected  through  external,  violent,  and 
accidental  means,  within  the  meaning  of 
the  contract  of  Insurance;  that  death 
was  caused  by  intentional  injuries  in- 
flicted by  Daniel  Monahan  while  said 
Daniel  Monahan  and  the  said  John  F. 
McCarthy  were  engaged  In  a  personal  al- 
tercation. 3!ucb  else  is  set  up  In  the  an- 
swer, but  for  the  purposes  of  this  opinion 
it  Is  unnecessary  for  us  to  quote  further. 
The  main  contention  between  tiie  par- 
ties to  this  action  is  raised  by  tlie  detnur- 
rer  to  the  answer,  to  tbeeffect  that  the  on- 
swcr  does  not  state  facts  sufficient  tu  con- 
stitute a  defease.  Tbe  contention  of  the 
appellant  Is  that  tbe  court  erred  in  sus- 
taining the  demurrer;  that  tbe  avermejit 
in  the  answer  that  tbe  deatli  of  the  in- 
sured was  not  accidental. but  the  result  of 
an  intentional  injury  inflicted  by  the  said 
Daniel  Monuban,  was  a  good  defense,  and 
tbe  company  were  not  liable.  Tbe  con- 
tention of  the  appellee  is  that  tbe  Cerm9 
.of  the  policy  do  not  pi'eclude  a  I'ecovery ; 
that  tbe  words  "intentional  Injury  in- 


flicted by  another  person,"  mentioned  In 
the  policy,  mean  Intentional  Injaries  in- 
flicted by  the  said  insured,  or  injuries  in- 
flicted intentionally  by  another  person 
through  tbe  procurement  or  consent  of 
the  Insured.  Tbe  exception  in  the  insur- 
ance policy  upon  which  appellants  rely, 
heretofore  recited,  is  as  follows:  "luten- 
thmal  injuries  inflicted  by  the  insured  or 
any  other  person.**  It  tbe  fact  be  that 
this  clause  precludes  a  recovery  when  the 
injured  individual  baa  been  killed  or  in- 
jured by  the  intentional  act  of  another,  or, 
in  other  words.  If  it  precludes  tbe  Idea 
that  death  or  Injury  was  the  result  of  ac- 
cident, then  certainly  the  contention  of  ap- 
pellant Is  correct,  and  plaintiff  cannot  re- 
cover. Happily  we  have  very  recent  ad- 
judications covering  the  Construction  of 
the  Identical  clause  here  under  considera- 
tion. In  tbe  case  of  Insurance  Company  v. 
McConkey.  127  U.  S.  661.  8  Sup.  Ct.  Rep. 
I860,  decided  subsequent  to  tbe  Institution 
of  this  particular  action,  Mr.  Justice  Hak- 
LAN,  In  passing  upon  this  question,  said: 
"The  policy  expressly  provides  that  no 
claim  shall  be  made  under  it  where  the 
death  of  the  Insured  was  caused  by  Inten- 
tional injuries  inflicted  by  the  Insured  or 
any  other  person.  If  he  was  murdered, 
then  his  death  was  caused  by  intentional 
InjuricH  inflicted  by  another  person.  Never- 
theless, the  Instructions  to  the  jury  were 
so  worded  as  to  convey  the  Idea  that.  If 
tbeinsnred  was  murdered,  the  plaintiff  was 
entitled  to  recover;  In  other  words. even  if 
death  was  caused  wholly  by  intentional 
injuries  inflicted  upon  tbe  Insured  by  an- 
other person,  the  means  used  were 'acci- 
dental' as  to  him,  and  the  company  was 
liable.  This  was  error.  Upon  tbe  whole 
case,  tbe  court  Is  of  the  opinion  that,  by 
the  terms  of  the  contract,  the  burden  of 
proof  was  upon  the  plaintiff,  under  tbe  liin- 
itations  we  have  stated,  to  show,  from  all 
the  evidence,  that  the  death  of  tbe  Insured 
was  caused  by  external  violence  and  acci- 
dental means;  also  that  no  valid  claim 
can  be  made  under  the  policy,  if  the  in- 
sured, cither  intentionally  or  when  Insane, 
Inflicted  upon  himself  the  injuries  which 
caused  his  death,  or  If  his  death  was 
cauKcd-by  intentional  Injuries  Inflicted  up- 
on him  by  some  other  person.**  In  the 
case  of  Hutchcraft's  Ex'r  v.  Insurance 
Co.,  HI  Ky.  :^01,i  the  court.  In  construing 
a  proviso  like  tbe  one  under  consideration 
in  the  case  before  us,  says:  "The  remain- 
ing clause  stipulates  for  a  further  exemi>- 
tion  of  appellant's  liability  in  the  eveut 
that  intentional  injuries  are  Inflicted  upon 
the  insured  by  himself  or  any  other  per- 
son. It  is  contended  by  appellant  that 
the  meaning  of  this  clause  is  that,  if  the 
hisui*ed  Intentionally  Inflicted  injuries 
upon  himself,  or  If  auy  other  person  inten- 
tionally Inflicted  Injuries  upon  blm  with 
ills  consent  or  at  bis  instance,  then  the 
appellee  should  not  be  liable.  A  mo- 
ment's reflection  will  show  that  the  clause 
will  not  admit  of  this  construction.  The 
clause,  wlien  placed  In  juxtaposition  with 
Its  antecedent,  reads  as  follows:  "No 
claim  shall  be  made  under  this  ticket 
when  tbe  death  may  have  been  caused  by 
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iDtratlonal  Inlsrlefi  Inflicted  by  the  In- 
sored  or  by  any  other  person. *  Tliie  scn- 
teoco,  tboiiffh  awkwardly  expi'essed.  ia 
complete,  and  fairly  expresBee  the  Idea 
that.  If  the  Insured  Intentlunntly  Injures 
talmseir  by  the  Infltctlou  of  bodily  wounds 
from  which  he  dies,  he  thereby  breakB  the 
condition  of  the  policy,  or  that  If  he  is 
intentionally  Injured  by  any  other  person, 
by  tlie  infliction  of  bodily  wounds  from 
which  he  dies,  the  condition  of  the  policy 
Lb  thereby  broken;  therefore  to  add  the 
words  *wlth  his  consent'  or  'at  his  in- 
stance' would  have  the  effect  of  tortiirinu 
the  meaning  of  the  lunguaife  used  beyond 
Its  leettimate  Import." 

We  quote  thus  extensively  from  these 
opinions  because  they  clearly  and  con- 
ciMeiy  state,  perhaps  In  better  laneuafte 
than  we  are  capable  of  doinjf.  the  exact 
conclusioD  of  our  minds  with  reference  to 
the  clause  in  the  policy  mentioned  in  the 
complaint  and  answer.  We  cannot  ac- 
cept the  conclusion  renchwl  by  the  court 
below,  or  thattoi-ccd  upon  our  attention 
by  the  appellee  In  the  nrsument.  It  re- 
quires no  extended  rensoninffto  Illustrate 
the  purpose  of  the  lauguace  ol  the  policy 
referrt'd  to  in  the  answer  and  relied  upon 
as  a  defense.  There  is  a  vast  difference 
between  an  intentional  Injury  and  an  ac- 
cidental injnry.  Against  accidental  and 
Tlolent  Injuries  the  policy  provided,  but 
there  it  stopped,  and  the  conipnny  limited 
its  liability  by  distinctly  specifying  that, 
when  injury  or  death  resulted  from  inten- 
tional injuries  infllcteil  by  another,  they 
were  duly  excepted  from  the  operation  of 
the  policy.  It  is  averred  in  the  answer 
that  the  death  of  the  Insured  resulted 
from  the  Intentional  act  of  the  said  Daniel 
Monahan.  This  we  think  was  quite  suffi- 
cient to  maintain  the  contention  of  the 
defendant;  tbut  is,  thiit  the  answer  was 
a  complete  and  absolute  defense  to  the 
cause  of  action  stated  in  the  complaint. 
The  demurrer  to  the  answer  should  have 
been  overruled.  We  are  of  the  opinion 
that  the  judj^ment  of  the  court  below 
should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Bekd  and  Bisbkll,  CC.,  concnrrlnff. 

Pbr  CnniAM.  For  the  reasooR  stated  In 
the  foregoing  opinion  the  Judgment  of  the 
court  below  is  reversed 

(20  Or.  vn) 

Weidkk  v.  OsBonN  et  al. 
{Supreme  Court  of  Oregon.  Jan.  6,  1S91.) 

■XSCDTOBS  AKn  AninKI8TRA.T0RS— TrTLB  TO  FXR- 
BOKAI.  PROPKRTT — POWBE  TO  BkLL. 

L  At  oommon  law  the  Icgral  title  to  all  per- 
bodrI  proprartr  of  the  deceased  vested  In  the  ex- 
ecutor or  admlQistrator  with  absolute  power  to 
dispose  of  it,  and,  in  the  absence  of  fraud  or  col- 
lusion between  mm  and  the  person  to  whom  he 
transferred  IL  the  creditors  or  nest  of  kin  could 
not  follow  It  Into  the  hands  of  the  alienee. 

2.  The  statute  has  curtailed  the  power  of  the 
executor  or  admlnistarator  to  sell  or  dispose  of  the 
personal  property  of  the  decedent,  and  limited  it 
to  such  as  Is  visible  and  tangible,  except  by  an 
order  of  the  probate  court,  either  at  public  or 
private  sale,  aa  may  be  provided  therein.  With 
this  difTerence,  the  power  of  disposition  of  the 
executor  or  adminintralor  remains  as  at  common 
law,  and  the  title  ol  all  choses  in  action  is  vest- 


ed In  hlm,  with  authority  to  cOlteflt  SttA  oUl»> 

wise  dispose  of  them. 

S.  By  force  of  tuoh  power  of  dlspodUui  ot 
choses  in  action,  an  executor  or  admioistrator 

may  sell  or  dispose  of  them  by  indorsement  to 
auother,  or  to  a  distributee,  without  an  order 
of  the  probate  court,  and  sucb  transfer  passes  the 
title,  80  as  to  enable  tue  transferee  or  distributee 
to  maiataiu  an  action  on  them ;  nor  can  the  mak- 
ers, in  the  absence  of  fraud,  abate  sucb  action  for 
a  want  of  authority  to  make  the  transfer. 
(Syllabua  by  the  Court) 

Appeal  from  circuU  court.  Benton  coun- 
ty; R.  S.  Bban,  JudRe. 

Thiri  wasanaction  brought  by  the  plain- 
tiff against  the  defendants  on  a  promis- 
sory note  dated  October  20, 1884,  made  by 
them,  and  payable  to  the  order  of  Harri- 
son Welder.  13  months  after  date,  with 
interest  thereon  at  the  rate  of  10  per  cent, 
until  paid.  The  complaint  alleges  the  ex- 
ecution of  the  note,  the  death  ot  Harrison 
Weider  iucoBtHte.on  tlie5th  day  of  Keptera- 
ber,  1SS5,  the  appointment  of  George  W. 
Weider  as  administrator  of  the  eKtute  ol 
Harrison  Wuidor,  and  his  qualifying  as 
sui'b  administrator;  that  the  plaintiB 
was  the  wife  of  Harrison  W* elder,  and  that 
the administratorduiy  assigned  and  trans- 
ferred said  promissory  note  to  the  plain- 
tiff us  a  part  of  her  distiibutive  fihare  ol 
the  ^fitate,  etc.  The  answer  admits  the 
exwruHon  of  the  note,  hut  denies  the  as- 
signment alleged  and  the  plaintiff's  own- 
erahip  of  said  note,  etc.  On  the  trial,  the  - 
defendants  objected  to  all  evidence  which 
tended  to  show  that  said  note  was  assigned 
and  trniisferred  to  the  plaintiff  as  her  dis- 
tributive share  of  said  estate,  by  the  ad- 
miulHtrntor,  which,  on  being  overruled 
and  exceptions  taken,  are  now  assigned 
as  error.  There  was  no  evidence  that  an 
order  ot  the  probate  court  had  ever  been 
made  directingBucha^ssijrument  and  trans- 
fer, etc.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  from  which 
the  present  appeal  is  brouRlit. 

J.  H.  Hrjson  and  H'.iS.  A/efaJden.forap- 
pelltints.  tieth  R.  Hnmmer  and  Biagbam 
&  V^Aney,  for  appellee. 

Lord.  J.,  {after  stating  the  facts  as 
above.)  There  Is  but  one  question  pre- 
sented by  this  record,  and  that  Is,  whether 
the  administrator  could  make  a  transfer 
of  the  note  to  the  plaintiff  as  a  part  of  bee 
distributive  share  of  the  estate,  without 
an  onler  from  the  probate  court.  The  de- 
fendants admit  the  execution  of  the  note, 
and  they  do  not  deny  their  liability  to  pay 
it,  but  they  seek  to  abate  the  action  upon 
the  ground  that  the  transfer  did  not  puss 
the  title  to  the  plaintiff,  or  out  of  the  es- 
tate of  her  deceased  husband,  and  without 
an  order  (or  the  transfer  by  the  probate 
court,  they  would  still  be  liable  to  that 
estate.  At  common  law,  the  legal  title  to 
all  personal  property  of  the  deceased  vest- 
ed in  the  executor  or  administrator  with 
absolute  power  to  dispose  of  It,  and,  un- 
less there  was  fraud  or  collusion  between 
him  and  the  person  ton  bom  he  transferred 
It,  the  creditors  or  next  of  kin  could  not 
follow  It  into  the  hands  of  the  alienee.  In 
Willlnms  on  Executors,  it  Is  said  that  "it 
Is  a  general  rule  of  law  and  equity  that 
an  executor  or  administrator  ha"?  an  ab- 
solute power  ot  disposal  over  the  whole 
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personal  effects  of  bis  testator  or  intes- 
tate, and  that  they  cannot  be  followed  by 
creditors.  The  principle  Is  liiat  the  ex- 
ecutor must  sell  in  order  to  perform  his 
duties  in  payinf?  debts,  etc.,  and  no  one 
would  deal  with  an  executor,  tfUahle  after- 
wards to  be  called  to  account. "  PaKe932. 
But,  under  our  statutes,  the  power  Is 
not  conferred  on  the-  esecnlor  or  admln- 
I»trutor  to  sell  or  dispose  of  visible  tun- 
giDle  personal  property,  except  by  an 
order  of  the  probate  court,  either  at 
public  or  private  sale,  as  may  be  pro- 
vided therein.  HIU's  Code,  S|  1141-1144. 
Tbe  reasons  Are  many  and  manifest 
why  the  distinction  should  exist  and  be 
applied  in  the  constmctions  of  the  stat- 
utes authorizing:  the  sale  of  personal 
property  of  the  estates  of  decedents. 
Choses  In  action  are  not  properly  the  sub- 
]€M:t  of  ^ale,  and  tlielr  conversion  Into  mon- 
ey la  ordinarily  by  collection,  and  not  by 
public  auction,  wnlcb  is  unusual.  To  put 
chosea  In  action  on  the  same  footing  as 
other  personal  property,  and  llhewiso  re- 
quire an  order  from  the  probate  court  to 
authorize  their  sale,  might  only  result  in 
exchanging  one  chose  in  action  for  an- 
other; for,  while  the  statute  does  not  as- 
sume, yet  It  fairly  contemplates,  that  the 
Interests  of  tbe  estate  may  require  that 
the  order  for  the  sale  of  personal  property 
may  be  made  on  terms  of  credit,  which 
ml'j;ht  involve  as  to  the  sale  of  some  of 
Rucii  personal  property,  if  notes  be  includ- 
ed, the  exchange  merely  of  one  note  for 
another.  But,  with  this  difference,  the 
power  of  the  executor  or  administrator 
remains  as  at  common  law.  The  title  of 
nil  choses  In  action  Is  vested  In  btm,  and 
tlie  autbority  to  collect  or  otherwise  dis- 
pose of  them.  This  is  the  view  taken  un- 
der a  statute  of  HUe  import  In  Alabama. 
In  Waring  v.  Lewis.  53  Ala.  630,  the  court 
say:  "The  statutes  ut  this  state  have  de- 
prived an  executor  or  administrator  of 
the  power  to  dispose  of  visible,  tangible 
personal  property,  the  subject  of  sale, 
otherwise  than  at  sale  under  an  oqj^er 
of  the  court  of  probate;  and  with  one  or 
two  exceptions,  the  sale  must  be  at  public 
outcry.  In  other  respects  his  title  and 
power  of  disposition  remains  as  at  com- 
mon law.  He  has  tbe  full  title  to  tbe 
choses  In  action  of  the  deceased,  and  is 
charged  with  tbe  duty  of  collecting  and 
reducing  them  to  possession.  He  may 
transfer,  release,  compound,  or  discharge 
tbem  as  fully  as  If  be  was  the  absolute 
owner,  subject  only  to  his  linbllity  to  an- 
swer to  creditors  and  dlstri.butees  for  im- 
providence In  tbe  exercise  of  his  power." 
That  the  executor's  or  ad  minis  trator'a 
power  of  disposition  over  thechoses  in  ac- 
tion of  the  deceased  remains  unaffected  by 
this  legislation  Is  likewise  clearly  stated  in 
Rhame  v.  Lewis,  13  Rich.  Gq.  298,  in  which 
the  court  say:  "This  leelslatfon  cannot 
however  be  understood  as  intended  to  ap- 
ply to  all  tbe  assets  of  an  Intestate. 
The  terms  used— 'personal  estate,' *  per- 
sonal property ' — are  certainly  large 
enough  to  embrace  every  class;  butchoses 
In  action,  at  least  such  as  are  merely  se- 
curities for  money  due,  are  not  properly 
the  subject  of  sale.  Their  conversion  is 
ordinarily  by  collection,  and  such  conver- 


sion by  public  auction  Is  an  nnusual  prtv 
ceeding.  Many  of  the  reasons  which  may 
be  supposed  to  have  induced  this  legisla- 
tive restraint  upon  the  administrator's 
power  of  sale  are  wholly  iuapplicable  to 
them,  and  tbe  sales  contemplated  by 
tbe  acts  being,  although  not  ptwUvely  re- 
quired, plainly  assumed  to  be  on  credit, 
would  i-esult  In  a  mere  exchange  of  una 
chose  in  action  for  another.  Yet,  though 
the  proper  method  of  conversion  In  such 
case  l9  by  collection,  circumstances  may 
exist  In  which  a  more  speedy  conversion 
by  exchange  with  a  third  person,  for  tbe 
money,  or  even  by  pledge  for  advances, 
may  be  Important  to  tbe  interests  of  tbe 
administration.  The  administrator's 
power  of  disposition  over  his  Intestate's 
choses  In  action  remains  unaffected  by  this 
legislation,  and  continues  as  bis  power 
over  the  assets  generally  before  the  acts 
have  been  described  to  bare  been.  Any 
one  may  securely  take  tbem  from  blm, 
either  absdiately  or  conditionally,  by  any 
of  tbe  usual  methods  of  legal  or  equitable 
transfer,  for  value,  and  in  good  faitli." 

These  decisions  show  that  it  was  not 
the  intention  of  such  legislation  In  requir- 
ing an  order  for  tbe  sale  of  personal  prop- 
erty to  include  choses  In  action,  or  to  de- 
prive the  executor  or  administrator  of  the 
power  of  disposition  over  them.  This  ijoc- 
trine  of  the  common  law  that  the  title  to 
them  is  invested  In  him,  and  that  be  may 
sell  or  dispose  of  tbem  by  Indorsement  or 
otherwise,  so  as  to  carry  the  title,  and  ttiat 
such  purchasers  or  Indorsees  may  main  tain 
an  action  on  them  In  their  own  name,  wher- 
ever an  assignee  fs  permitted  to  sue  In  his 
own  name,  la  sustained  by  numeroux  ad- 
judications. 7  Amer.  &  Eng.  Enc.  Law, 
2<JS.  So,  too.  he  may  transfer  such  notes 
to  a  distributee  of  the  estate  in  payment 
of  his  share  of  the  estate,  and  sucti  trans- 
feree may  thereupon  maintain  an  action 
In  his  own  name.  In  Clark  v.  Mosas,  50 
Ala.  327,  tbe  note  came  to  tbe  plaintiff  by 
transfer  from  the  executor,  to  whom  it  was 
paid  by  the  payees,  as  so  much  of  her 
distributive  share  of  her  husband's 
estate,  and  without  any  order  of  the  pro- 
bate court,  and  the  court  held  that  a 
promissory  note  may  be  transferred  by 
an  executor  or  administrator  to  a  dis- 
tributee la  payment  pro  taato  uf  his  dis- 
tributive share,,  and  that  such  transfer 
passes  a  title  to  tbe  distributee,  on  which 
be  may  maintain  an  action  against  the 
maker,  or  successfully  defend  an  action 
by  an  administrator  de  bonis  non.  In 
Hough  V.  Bailey,  32  Conn.  288,  It  was  ob- 
jected that  the  transfer  was  void,  because 
the  requirements  o(  tbe  statute  In  respect 
to  distribution  of  the  estate  were  notcom- 
plied  with,  but  the  court  held  otherwise, 
saying  that  **the  titie  to  the  note  was 
vested  in  the  administrator,  and  he  had 
authority  to  collect  or  otherwise  dispose 
of  it.  If  he  disposed  of  It  Improperly, 
it  might  render  him  liable  on  bis  bond, 
but  would  not  affect  tbe  title  of  bis  bonA 
ffde  assignee."  So.too.tbo  same  principle 
was  applied  In  Marshall  Co.  v.  Hanna,  57 
Iowa,  375,  10  N.  W.  Rep.  745.  where  the 
defendant  questioned  the  plaintiff's  right 
of  action,  and  sought  to  abate  It,  nlthougb 
not  deuj'ittg  bia  UabUlty  upon  tUe  uuli^ 
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bat  the  court  held  that  the  executor  had 
a  general  power  to  dlupose  of  them,  and. 
In  the  absence  of  any  Bhuwlnt;  to  the  con- 
trary, that  It  must  be  pivsumed  that  this 
power  was  rightfully  exerclBed,  and  said: 
''Even  it  the  adnilnietratur  transferred 
them  improperly,  still,  if  the  plaintiff  took 
them  bona  ilde,lt  acquired agood  title,  and 
the  executor  la  liable  upon  his  bond.  The 
defendant  does  not  show  that  the  plain- 
titt  did  not  take  the  evidence  of  Indebted- 
ness bona  Qde;  hence  the  action  ought 
not  to  abate  on  account  of  the  lack  of  au- 
thor!^ of  the  executor  to  make  the  trans- 
fer." Tliese  authorities  '  emphasize  the 
general  power  with  which  an  executor  or 
administrator  is  invested  in  respect  to 
efaoses  in  action,  and  his  authority  to  sell 
or  dispose  of  them  by  indorsement  to  an- 
other, or  to  a  distributee,  without  an  or- 
der of  the  probate  court,  and  thnt  such 
transfer  is  valid  and  passes  the  title,  bo  as 
to  enable  the  transferee  or  distributee  to 
maintain  an  action  thoi-con,  and  that  the 
payera  or  makern  of  them,  in  the  absence 
of  fraud  or  collusion  between  the  adminis- 
trator and  the  person  to  whom  he  trans- 
ferred them,  cannot  abate  the  action  on 
the  ground  of  a  want  ot  authority  to 
make  such  transfer.  "Such  being  the  gen- 
eral powers  ot  the  executor  or  adminis- 
trator, he  may,"  said  Dixon,  C.  J.,  "H  he 
vhoosen,  but  at  his  own  risk,  make  an 
advance  t^j  the  heir,  or  distributee,  before 
a  decree  tor  that  purpose.  His  knowledge 
of  the  condition  of  the  estate  may  fre- 
quently enable  him  to  do  so  without  any 
real  danger  to  himself,  bnt  If  such  ad- 
rances  are  not  afterwnrds  covered  by  a 
ilecrce,  he  and  his  sureties  are  responsible, 
if,  therefore,  the  transfer  of  the  note  and 
n)ort;;age  In  this  case  was  made  to  the 
plaintiff  as  an  advance  upon  his  distrib- 
utive share  as  heir  at  law  of  the  deceased, 
it  does  not,  in  the  absence  ot  any  evidence 
of  fraud,  collusion,  or  deficiency  of  assets 
w^ith  which  to  meet  the  debts  due  from 
the  estate,  constitute  any  valid  objection 
to  a  recovery."  Within  the  princii»le  of 
these  adjudications,  upon  the  facts  dis- 
closed by  this  record,  the  defendants  have 
no  standing  ground  upon  which  to  avoid 
the  payment  of  this  note.  There  Is  no 
pretense  of  any  fraud  or  collusion,  or  ot 
any  debts  due  from  the  estate,  or  of  any 
bare  possibility  of  a  liability,  or  of  objec- 
tion to  the  recovery,  except  a  lack  of  au- 
thority In  the  administrator  to  make  the 
transfer  without  an  order  of  the  probate 
court.  Nor  Is  there  anything  In  the  csHe 
ot  Winkle  v.  Winkle.  8  Or.  1%,  Inconsist- 
ent with  thlo  result,  na  that  case  Involved 
tangible  property  and  not  choses  in  ac- 
tion. Nor  may  It  be  amiss  to  refer  to 
another  aspect  of  this  case,  which  is  en- 
titled to  some  consideration.  So  far  as 
this  record  shows,  the  plalntitf  is  the  sole 
heir,  but  the  argument  conceded  that  the 
plaintiff  and  the  administrator  are  the 
only  heirs.  Why,  then,  II  between  them- 
selves they  should  agree  to  make  this 
disposition  ot  the  note.  Is  not  such  a  dis- 
tribution valid?  Morp  than  five  years 
nave  elapsed  since  the  (tc.-ith  of  the  orig- 
inal payee,  and  the  only  (Ictcnse  is  one  In 
abatement  tor  lack  ot  authority  on  the 
ground  that  no  title  passed  by  the  trans- 


fer, and  therefore  there  could  t>e  ho  right 
of  recovery  In  the  plaintiff,  no  matter  If 
the  estate  wan  free  tnmi  debt,  and  the 
transfer  from  fraud.  The  argument  an- 
thorlzes  us  to  assume  that  there  was  no 
fraud  or  collusion,  or  deficiency  of  assets, 
and  yet  there  could  be  uo  recovery.  In 
snch  case,  it  Is  dlfhrult  to  see  what  objec- 
tion a  creditor  could  make  to  the  distri- 
bution. Such  an  arrangement  when  fairly 
made  could  not  Injure  any  one,  and  there 
would  seem  to  be  no  reason  that  the  set- 
tlement or  distribution  which  the  parties 
concerned  have  made  should  nut  be  ac- 
cepted by  the  court  as  satisfactory,  so  far 
as  It  goes,  when  the  administrator  after- 
wards is  snmraoned  to  render  his  ac- 
counts. In  any  view,  it  seems  to  us  there 
was  no  error,  and  that  the  judgment 
must  be  affirmed. 


Frink  t.  Thomas. 


(20  Or.  285) 


{Supreme  Court  of  Oregon.   Jan.  6,  1891.) 

VsinxJH  juro  Vbtokb  —  Tim  or  the  EsaEXCi— 
Fatme^it  and  Tendbb  or  Dsbd—  Rescissiom— * 
Estoppel— T1T1.B  to  Poblio  Lands  —  Contest. 

1.  Time  is  not  of  the  essence  of  a  contract  for 
the  Bala  of  real  estate,  unless  made  so  by  the  ex- 
press agreement  of  the  parties,  or  by  the  nature 
of  the  contract  itself,  or  of  the  clrcomstaDOOs  un- 
der which  it  was  made.  Courts  of  equity  will 
ordinarilT  infer  that  Interest  onthedeferrea  pavr 
menta  will  be  a  sufficient  oompensation  for  the 
delay. 

3.  Althoofrh  there  is  no  stipulation  In  the 
contract  that  time  shall  be  essential,  nor  any- 
thing in  the  nature  or  circumstances  of  the  agree- 
ment to  make  it  so,  it  can  nevertheless  be  made 
80,  by  a  performance,  or  tender  of  performance, 
by  one  pnrty,  and  a  demand  of  the  other. 

3.  where  the  payment  of  the  purchase  moivey 
and  the  making  of  the  deed  are  to  occur  simulta- 
neously, they  are  regarded  as  concurrent  acts, 
which  disable  either  party  ftom  putting  an  end 
to  the  contract  without  performance,  or  a  valid 
offer  to  perform,  on  his  part. 

4.  In  a  suit  by  a  vendor  for  a  rescission  of  a 
contract  for  the  sale  ol  real  estate,  on  account  of 
a  failure  to  pay  purchase  money,  the  vomplaint 
must  allege  that  he  has  tendered  to  the  vendee  a 
valid  deed,  conveying  to  him  all  the  land  accord- 
ing to  the  terms  of  the  agreement,  and  demanded 
performance  on  the  part  of  tbe  vendee. 

5.  Mere  failure  to  pay  tbe  purctiase  money 
according  to  terms  of  the  contract  will  not  enti- 
tle vendor  to  have  contract  rescinded. 

e.  Where  tbe  vendor  is  prevented  from  com- 
plying with  his  contract  by  tbe  wrongful  act  of 
the  vendeu  in  obtaining  an  outstanding  title  to  a 
portion  of  the  land,  so  far  as  that  portion  of  tha 
land  is  concerned,  in  a  suit  by  vendor  to  rescind, 
the  vendee  Is  estopped  from  claiming  that  no  ten- 
der of  deed  has  been  made. 

7.  When  tbe  vendee  has  paid  part  of  the  pur- 
chase money,  and  given  his  notes  forth©  balance, 
before  tbe  vendor  can  rescind  a  contract,  he  must 
return,  or  offer  to  return,  money  paid,  with  legal 
interest,  less  reasonable  rental  value  of  prem- 
ises, if  vendee  has  been  In  possseslon,  and  also  aU 
unpaid  notes. 

8.  Where  a  controversy  concerning  the  utte 
to  government  land  is  still  pending  in,  and  un- 
determined by,  tbe  land  department  of  the 
United  States,  the  courts  of  this  state  will  not 
interfere. 

9.  Where  a  vendee  enters  Into  possession  of 
land  under  a  contract  of  purchase,  he  will  not  be 
permitted  to  obtain  an  outstanding  title,  and  as- 
sert it  against  his  vendor,  but  such  title  will  in- 
ure to  the  benefit  of  vendor, 

{SyllaJmt  by  tha  Court.1 
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Appeal  from  clreult  court,  Polk  connty ; 
R.  F.  BoiBE,  Judge. 

This  is  a  suit  in  equit;  to  cancel  a  con- 
tract for  the  sale  of  land  by  plaintiff  to  de- 
fendant. For  the  purpose  of  thlB  caee  It  is 
BuflBclent  to  state  that  the  complaint 
allegeH  that  on  the  13th  day  uf  Febrnary, 
1880,  the  plaintiff  and  defendant  entered 
Into  a  contract  for  the  sale  of  certain  real 
estate  therein  dcBcrlbed,  and  containing; 
360  acres.  By  the  terms  of  said  agree- 
ment, defendant  was  to  pay  tbe  plaintitt 
the  sum  of  91,600  for  said  land,  in  accord- 
ance with  the  tenor  of  seven  certain  prom- 
issory notes  of  that  date,  therein  set  out, 
the  last  of  which  to  become  due  and  pay- 
able on  the  13th  of  February,  1886.  That 
in  consideration  of  said  notes,  and  the 
paynienttbereof  by  said  defendant,  accord- 
ing to  their  tenor,  tlie  plaintiff  agreed  to 
transfer  to  him,  at  the  time  of  the  last 
payment,  all  said  lauds  in  fee.  That  de- 
fendant entered  into  the  possession  of  said 
lands,  and  has  remained  in  possession 
ever  since.  That  atthetime  otmaklngthe 
contract  for  the  sale  plaintiff  only  had  a 
contract  of  purchase  from  the  Oregon  & 
Califomia  Railroad  company  for  160  acres 
of  the  land,  which  he  agreed  to  convey  to 
defendant,  but  defendant  knew  the  condi- 
tion oT  his  title,  and  accepted  the  con- 
tract with  the  understanding  that  plain- 
tiff might  and  would  perfect  his  title  so 
that,  by  the  time  the  last  payment  be- 
came due,  he  might  be  in  a  condition  to 
transfer  the  legal  title  thereof  to  the  de- 
fendant, according  to  his  'agreement. 
That  about  March  1,  1888,  It  was  ascer- 
tained that  there  was  some  question  as 
to  whether  the  160-ucre  tract  of  land  was 
lands  of  the  United  States,  subject  to 
homestead  entry,  or  whether  the  same, 
in  fact  and  law,  is  within  the  grant  to  the 
Oregon  &  California  Railroad  Company. 
Upon  such  information  coming  to  defend- 
ant, he  thereupon  filed  an  application  In 
the  proper  land-office  to  enter  the  same 
as  a  homestead,  at  the  same  time  assuring 
plaintiff  that  he  made  the  appllcatitm  for 
the  protection  and  benefit  of  plaintiff,  and 
that  he  had  expended  for  his  use  and  ben- 
efit, in  making  such  application, the  sum  of 
fl3,  which,  at  his  request,  plaintiff  repaid 
to  him.  That  afterwards,  contriving  to 
cheat,  wrong,  and  defraud  plaintiff,  he 
claimed  and  asserted  that  said  applica- 
tion was  made  forhisown  use  and  benefit. 
That  he  has  since  made  final  proof  of  his 
continued  residence  and  occupation,  and 
a  certificate  lor  a  patent  for  said  land  has 
been  issued  to  him  by  the  local  land-of- 
ficers. That  at  the  time  of  defendant's  ap- 
plication to  make  proof  of  his  residence 
and  occupation,  plaintiff  appeared,  and 
interi>08ed  hin  objections  thereto,  and  set 
forth  the  facte  and  reasons  therefor,  but, 
notwithstanding  the  claim  of  plaintiff,  the 
certificate  for  the  patent  to  said  lands  was 
issued  to  defendant.  That  plaintiff  there- 
upon duly  appealed  to  the  land  department 
at  AVasliington,  D.  C,  which  appeal  is 
still  pending  and  undetermined.  That 
defendant  is  threatenine  tn  sell  and  dis- 
pose of  said  KiO  acres  to  innocent  pur- 
chasers, and  will.  unlenH  enjoined,  make 
such  a  disposition  thereof  as  will  tend  to 
greatly  hinder  the  plaintiff  In  maintain- 


ing his  legal  rights  concerning  the  same 
against  tbe  claim  of  defendant  and  bi» 
intended  grantees.  That  defendant  has 
failed  to  comply  with  the  terms-  of  said 
agreem<mt  of  purchase  on  his  part,  or 
make  any  of  the  payments  therein  pro 
vided  for,  except  the  sum  of  f340,  paid 
soon  after  the  execution  of  said  contract. 
That  on  the  1st  day  of  October,  1883.  the 
said  defendant  abandoned  and  repudiated 
his  said  contract  with  the  plaintiff,  and  re- 
fused to  pay  the  purchase  money  of  the 
said  lands,  or  any  part  thereof,  and  has 
since  failed  and  refused  to  pay  the  same, 
or  any  part  thereof,  and  tbe  same  is  now 
wholly  due  and  unpaid;  and  the  said  de- 
fendant further,  in  consummation  of  hia 
fraudulent  intentions  and  designs,  has 
forbidden  and  prevented  the  said  platntlfl 
from  perfecting  the  title  to  the  said  160 
acres  of  land ;  and,  but  fortbesald  wrong- 
ful act  of  the  said  defendant,  the  plalntifl 
would  have  perfected  the  same,  and  com- 
plied with  the  terms  of  said  contract,  ac- 
cording to  the  terms  thereof,  as  herein- 
before stated.  The  prayer  for  relief  in  the 
complaint  Is:  (1)  That  defendant  be  en- 
joined from  disposing  of  tbe  100  acres  of 
land  during  tbe  pendency  of  the  appeal 
before  the  interior  department.  (2)  For 
an  accounting  of  the  rents  and  profits  of 
the  lands  during  the  time  defendant  has 
been  in  possession  thereof,  and,  in  the 
event  the  Interior  department  should  de- 
termine that  said  160  acres  of  land  belong 
to  defendant,  then  a  decree  that  defend- 
ant is  the  trustee  of  plaintiff.  (3)  For  a 
cancellation  of  the  contract  under  which 
defendant  entered  Into  possesslou  of  said 
lands.  (4)  Fora  decreethat  plaintiff  Is  the 
owner  of  all  the  land  described  in  tbe  com- 
plaint, and  that  he  be  let  Into  the  posses- 
sion thereof,  and  for  such  other  and  fur- 
ther relief  as  may  be  Just.  A  general  de- 
murrer to  the  complaint,  being  Inter- 
posed, was  sustained,  and  the  complaint 
dismissed,  fn>mwbich  decree  this  appeal  is 
taken. 

IV.  H.  Holmes,  for  appellant.  A.  M. 
Hurley,  for  respondent. 

Bean,  J.,  {after  staping  tbe  facts  as 
above.}  The  grounds  upon  which  It  la 
sought  to  cancel  the  contract  In  this  case 
are  (I)  the  failure  of  defendant  to  pay 
tbe  purchase  price  at  the  time  provided  in 
the  contract,  and  (2)  the  conduct  of  de- 
fendant In  attempting  to  secure  a  title 
from  the  United  States  for  the  160  acres  of 
land  in  his  own  name  and  In  fraud  of  the 
rights  of  plaintiff.  The  first  ground  pro- 
ceeds upon  the  theory  that  time  is  of  the 
essence  of  the  contract,  and  that  when  de- 
fendant failed  or  neglected  to  make  tbe 
payments  as  he  agreed  to  do,  plaintiff  was 
entitled  to  rescind  the  contract.  Time  is 
of  course  an  indispensable  ingredient  of 
every  contract,  but  It  is  notordinarily  of 
the  essence  of  a  contract  for  the  sale  of 
real  estate,  unless  made  so  by  the  ex- 
press acreement  of  the  parties,  or  by  the 
nature  of  the  contract  itself,  or  of  the  cir^ 
cunistances  under  which  It  was  made. 
When  the  vendor,  by  his  contract  to  con- 
vey, has  not  afflrmatirely  provided  that 
time  shall  be  of  the  essence  of  the  con- 
tract, a  court  of  equity  will  ordinarily  In- 
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fer  that  Interest  on  the  deferred  payments 
would  be  a  BafficientcorapenaatinQ  for  the 
delay.  "CompenBatlon"  and  not  "forfeit- 
ure" Is  a  favorite  maxim  with  a  court  of 
equity.  Knott  v.  Stephens,  5  Or.  23i">: 
Brock  V.  Hidy.  13  Ohio  Ht.  306;  King  v. 
Ruckman,  2U  N.  J.  Eq.  316.  In  this  caee 
the  afEreeinent  does  not  provide  that  time 
Hhall  be  of  the  essence  of  the  contract,  nor 
fs  there  anytblns  In  the  nature  of  the  con< 
tract  Itfieir,  or  tlie  Burroimdlnf;  circum- 
stanceB,  from  which  the  court  can  infer 
that  it  was  bo  Intended  by  the  parties  iit 
the  time  tbeoontract  was  made.  Although 
there  is  nostipulutton  in  tbecontract  that 
time  shall  be  essential,  nor  anything  in 
the  nature  or  circumstances  of  the  aeree- 
ment  to  make  ft  so,  It  could  nevertheless 
have  been  made  so  by  a  tender  of  perform- 
ance on  the  part  of  plaintiff  and  demand 
of  payments.  Knott  v.  Stephens,  supra ; 
2  Warv.  Vend.  848.  As  a  general  rule,  a  par- 
ty who  asks  for  the  resclBBiitn  of  a  con- 
tract for  the  Bale  of  real  estate  must  be 
himself  without  fault,  and  when,  as  In  this 
case,  the  payment  of  the  purchase  money 
and  the  making  or  tender  of  the  deed  are 
tti  occur  simultaneously,  they  are  regard- 
ed as  mutual  and  concurrent  acts,  which 
disable  either  party  from  putting  an  end 
to  the  contract,  without  performance  or 
a  valid  offer  to  peiiorm  on  his  part,  and 
so  far  as  the  question  of  time  is  con- 
cerned, both  parties,  after  the  day  .  pro- 
vided for  the  consummation,  may  be  con- 
sidered equally  in  default,  and  neither  can 
hold  himself  discharged  from  the  obliga- 
tion of  complete  perfcirmauce,  until  he  has 
tendered  performance  on  his  own  side 
and  demanded  it  on  the  other.  Powell  v. 
Railroad  Co.,  14  Or.^,  12  Pac.  Rep.  665; 
Knott  v.St'?pheu8,5  Or.235;  Rummlngtou 
V.  Kelley,  7  Ohio,  pt.  2,  p.  97. 

When  the  vendor  insists  that  the  vendee 
Is  in  default,  to  such  an  extent  us  to  en- 
title him  to  have  the  contract  rescinded, 
he  must  allege  and  prove  that  he  has  ten- 
dered to  the  vendee  a  deed  conveying  to 
him  all  the  land  according  to  the  terms  of 
the  agreement,  and  demanded  perform- 
ance on  the  part  of  the  vendee,  and  must 
have  notified  him  that  the  contract  would 
be  rescinded  unless  purchase  money  was 
paid  within  a  reasonable  time.  The  mere 
failure  to  pay  the  purchase  money  accord- 
ing to  the  terms  of  the  agreement  will  not 
tie  held  a  repudiation  of  the  contract  bo 
as  to  authorize  a  suit  by  the  vendor  to 
have  It  rescinded.  QregKV.English^ SsTex. 
131);  Johnson  v.  Jackson,  27  Miss.  498  ;  2 
Warv.  Vend.  849,  880. 

Ordinarily',  in  a  contract  of  this  charac- 
ter, the  vetidee  is  entitlefl  to  a  deed  crm- 
veying  to  him  the  entf#  land  according 
to  acreoment,  aa  sot.n  as  the  purchase 
money  Is  paid,  and  he  Is  under  no  obliga- 
tion to  pay  the  mtmey  except  on  receipt 
of  the  deed,  The  obligation  of  the  defend- 
ant to  pay  the  purchase  money  is  depend- 
ent on  the  duty  of  the  plaintiff  to  convey 
the  land,  HO  far  as  to  disable  him  from 
putting  an  end  to  the  contract,  without 
performance  or  a  valid  offer  to  perform  on 
blB  part.  Walker  v  Wilson,  30  Miss.  576. 
In  this  case  plaintiff  docs  not  allege  or 
claim  that  he  ever  offered  to  perform  the 
contract  on  his  part,  and  without  such 


an  allegation,  thlscomplaint  talis  to  state 
a  cause  of  suit  against  the  defendant  for 
a  rescission  of  the  contract,  nor  Is  ne  un- 
der such  a  complaint,  entitled  to  a  decree 
for  flpecillc  performance.  It  was  insisted 
on  the  argument  thut  defendant  had,  by 
his  conduct  in  relation  to  the  160  acres  of 
supposed  railroad  land,  rendered  It  Impos- 
sible lor  plalutlR  to  obtain  a  title  thereto, 
so  that  he  could  comply  with  bis  contract, 
and  therefore  was  excused  from  tendering 
a  deed  to  the  land  agreed  to  beconveyed, 
before  bringingsultto rescind  thecontruct. 
The  complaint  docB  perhaps  show  a 
Bufflcient  excuse  for  not  tendering  a  deed 
for  the  160  aci-es.  If  plaintiff  was  prevent- 
ed from  complying  with  his  contract  by 
the  wrongful  acts  of  defendant,  as  far  as 
this  portion  of  the  land  is  concerned,  the 
defendant  cannot  be  heard  to  say  that  no ' 
tender  of  deed  in  fee  had  been  made,  but 
there  remains  200  acres  to  wliich  plaintiff 
has  a  title,  and  he  should  have  tendered 
a  deed  for  that  portion  of  the  land  be 
agreed  to  convey,  and  given  defendant  an 
opportunity  to  pay  the  purchase  money, 
before  attempting  to  rescind  the  con- 
tract. The  defendant  may  have  been  per- 
fectly wililngtohave  accepted  a  deed  in  fee 
for  the  200  acres,  and  a  release  as  to  the  re- 
maining 160  acres,  and  to  have  paid  the  pur- 
chase money  he  agreed  to  pay;  at  least, 
he  should  have  been  given  an  opportunity 
to  do  so,  before  brining  this  suit.  Plain- 
tiff was  bound  to  comply  with  the  con- 
tract on  his  part  by  performing,  or  offer- 
ing to  perform,  according  to  his  engage- 
ments, except  in  so  far  as  he  was  excused 
by  reason  of  defendant's  conduct  or  acts. 

There  is  yet  another  reason  why  plain- 
tiff cannot  have  this  ccratract  rescinded. 
It  appears  from  the  complaint  that  soon 
after  making  the  contract  defendant  paid 
$340  of  the  purchase  price.  Beforeplaintin 
can  abandon  tbecontract,and  treatitatan 
end,  he  must  refund  or  offer  to  refund  the 
money  paid  in  part  pertormanceof  it,  with 
legal  accrued  interest.  It  is  a  general  rule 
that  in  order  to  disaffirm  a  contract  and 
entitle  a  party  to  the  right  resulting  there- 
from, the  rescinding  party  must  put  the 
other  In  stntti  quo.  He  must  account 
to  the  other  for  any  money  paid  in  part 
performance  of  the  contract.  Knott  v.  Ste- 
phens. 5  Or.  2;)5;  Johnson  v.  Jackson,  27 
Miss.  498  ;  2  Warv.  Vend.  881;  Thomas  v. 
Beaton. 25 Tex.Hnpp.318.  Plaintiff doesnot 
offer  to  account  for  the  money  paid  him 
by  defendant  In  part  ])erformance  of  this 
contract,  but  sreks  not  only  to  rescind 
the  contract  and  retain  this  money,  but 
to  charge  defendant  with  the  rents  and 
profit*  of  the  land,  during  the  time  he  has 
bren  .  In  possession  thereof,  in  addition. 
It  would  certainly  be  unjust  to  permit 
plaintiff,  after  having  received  a  part  of 
the  purchase  money,  to  put  an  end  to  the 
contract,  upon  the  failure  of  defendant  to 
pay  the  remainder,  without  offering  to 
account  to  him  for  the  money  already 
paid.  He  who  seeks  the  aid  of  a  court  of 
equity  must  himself  do  equity.  If  plaintiff 
had  tendered  a  deed  such  as  the  contract 
required,  he  shoulil,  in  addition,  have  re- 
turned the  notes  given  by  defendant, 
for  the  porchase  money,  and  the  amount 
paid  him  by  defendant,  with  legal  Inter- 
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Mt,  or  at  least  have  ottered  to  return 
them  before  lie  could  be  perniftted  to 
rescind.  This  Beems  to  bH  tbe  univer- 
sal rule.  Tbe  party  against  whom  Its 
reeclBBlon  is  sought  must  be  placed  in 
at»tn  quo.  Murphy  v.  Lockwood,  21  lU. 
611.  In,  a  case  <^  tbls  kind,  where  tbe 
vendee  has  been  allowed  to  enter  Into 
posflcsBlon  oT  the  land,  and  receive  the 
reuts  and  profits,  the  vendor  would  prob- 
ably be  entitled  to  have  the  reasonable 
value  thereof  deducted  from  any  money 
paid  on  the  contruct  by  defendant,  and 
would  only  be  require*!  to  refund  tr*  de- 
fendant the  balance,  If  any,  remalnluK 
after  deducting  such  rental  value.  What 
has  already  been  said  Is  sufficient  to  show 
that  plalutlff  does  not  allege  facts  suffi- 
clent  to  entitle  him  to  maintain  a  suit  to 
'  rescind  the  contract  of  sale  to  the  defend- 
ant, but  it  Is  Insisted  that  under  the  al- 
legations of  the  complaint,  the  defendant 
should  be  enjoined  from  selling  the  160 
acres,  for  which  be  holds  a  certificate  for 
a  patent  from  the  United  States. 

The  controversy  between  plalntlR  and 
defendant  coucemlug  the  legal  title  to  this 
land  la  still  pending  before  tbe  land  de- 
partment of  tbe  United  Stat«s.  and  there- 
fore this  ci»urt  cannot  now  undertake  to 
Inquire  into  tbe  question  as  to  who  has 
the  better  right  to  this  land  under  the 
provisions  of  the  land  laws  of  the  govern- 
ment. The  land  department  having  ac- 
quired lurisdlction.  It  must  first  be  al- 
lowed to  proceed  to  final  determination 
of  the  case.  Aloore  v.  Fields,  1  Or.  818. 
But  defendant,  having  entered  into  the 
possession  of  this  land  under  a  contract 
of  purchase,  will  not  be  permitted  to  ob- 
tain an  :out8tanding  title  and  assert  It 
against  the  plaintiff.  It  was  expresnly 
understood  at  the  time  the  contract  for 
the  sale  of  this  land  was  made  that  the 
title  was  unsettled,  and  that  plaintiff 
would  take  such  steps  as  might  be  neces- 
sary, in  order  to  perfect  the  same,  so  as 
to  comply  with  his  agreement  with  de- 
fendant. With  this  understanding,  de- 
fendant was  allowed  to  go  Into  possession 
of  the  land,  and  having  done  so,  neither 
equity  nor  good  conscience  will  permit 
him,  hy  taking  advantage  of  such  posses- 
sion, to  obtain  the  title  from  the  general 
government  In  his  own  name  for  his  own 
nse  and  benefit.  So  that,  If  It  should 
finally  be  determined  by  the  land  depart- 
ment that  the  land  Is  not  within  the 
grant  to  the  Oregon  &  California  Rail- 
road Company,  and  a  patent  issued  to  de- 
fendant, the  title  will  inure  to  the  benefit 
of  plaintiff,  and  the  defendant  would  only 
be  entitled  to  deduct  from  the  purchase 
money  tbe  actual  cost  of  obtaining  auch 
title  from  the  government.  It  is  au  estab- 
llsbed  rule  of  equity**  that  if  a  vendee  buys 
up  a  better  title  than  that  of  the  vendor, 
and  the  vendor  was  guilty  of  no  fraud,  he 
can  only  be  compelled  to  refund  to  the 
vendea  the  amount  of  money  paid  tor  the 
better  Utle.  Equity  treats  the  purchaser 
as  a  trustee  for  his  vendor,  because  be 
bolds  under  him.  and  acts  done  to  perfect 
the  title  of  the  former  when  In  possessiun 
of  the  land  Inure  to  the  benefit  of  him 
under  whom  the  ponsesslon  wns  obtained, 
and  through     whom  a  knowledge   of  a 


defect  of  title  was  obtained.  The  vendor 
and  vendee  stand  in  the  relation  of  land 
lord  and  tenant.  Tbe  vendee  cannot  dis- 
avow the  vendor's  title."  Bnsh  v.  Mar- 
shall. 0  How.  284;  Oalloway  t.  Ftnley,  13 
Pet.  294. 

At  thettme  of  thecon  tract  for  tiie  sale  of 
this  land  by  plaintiff  to  defendant,  plalntifi 
was  In  the  possessloD  thereof  under  a  con- 
tract of  purchase  from  the  Oregon  &  Cali- 
fornia Railroad  Company,  and  acting  lu 
good  faith,  had  made  valuable  and  per- 
manent Improvements  thereon  to  the 
amount  and  value  as  allied  in  tbe  com- 
plaint of  the  sum  of  $1,800.  Belying  on 
defendant's  agreement  to  purchase  the 
same,  he  surrendered  the  possessioD  to 
him  and  now  he,  having  so  obtained  tbe 
poesesBlon,  seeks,  contrary  to  good  faith 
and  fair  dealing,  to  obtain  tbe  title  In  hlf> 
own  name,  and  thereby  to  overreach  his 
vendor,  who  was  using  every  endeavor  to 
secure  the  titlb  for  the  nse  and  benefit  of 
defendant  In  tnlflliment  of  him  own  con- 
tract to  convey.  This  a  court  of  equity 
will  not  permit  him  to  do,  but  whatever 
title  he  may  obtain  will  Inure  to  the  bene- 
fit of  plaintiff.  But,  while  auch  Is  the  law 
applicable  tothefacts  of  this  case,  plaintiff 
has  failed  to  allege  in  his  complaint,  as 
we  have  already  shown,  sufficient  to  en- 
title him  to  a  decree  for  a  specific  perform- 
ance of  his  contract  with  defendant,  or  for 
a  cancellation  of  the  same,  and,  until  he 
does  so,  the  court  Is  powerless  to  aid  him. 
an  the  decree  of  the  court  below  Is  af- 
firmed. 


(SO  Or.  274) 

Pbnnotbr  et  al.  v.  Wadbaicb  et  al. 

(Supreme  Court  of  Oregon.    Jan.  6,  1891.) 
Dbvisb  toCduutt — Existence  of  BENxriciARiZft. 

A  testator  devised  certain  real  estate  to 
trustees  for  the  purposo  of  bavins  erected  on  a 
designated  portion  Uiereof  a  Presbyterian  Church, 
to  be  known  as  tbe  "First  Preebyierian  CborcD 
of  Upper  Astoria, "  for  the  use  ot  the  sodely  of 
said  ctiuroh,  and  of  a  parsonage  fortae  use  of  tha 
pastor  in  cbarge  thereof:  for  the  purpose  of  car- 
rying out  this  trust,  authorized  and  empowered 
the  trustees  to  sell  any  and  all  of  the  latid  de- 
vised, except  that  porUon  onwhicdithe  cirarcbatid 
parsonage  were  to  be  built,  and  directed  that  the 
proceeds  of  such  sate  be  applied  in  the  erectiou 
and  fumisbingof  saidoburon  and  parsonage,  ai^ 
after  such  ohuroh  and  parsonage  should  be  erect- 
ed and  fcmished,  the  trust  U>  wholly  cease  aod 
determioe  in  trustees  as  to  said  church,  parson- 
age, and  furniture,  as  well  as  to  sny  unsold  prop- 
erty, or  unexpended  proceeds  of  sales,  and  to  vest 
in,  and  be  carried  on  by,  the  board  of  trustees  of 
the  First  Presbyterian  Church  of  Upper  Astoria, 
and  their  successors  tn  office,  in  trust  "for  the 
purpose  of  advancing  and  propagating  the  Chris- 
tian religion,  ttarongb  the  agency  of  the  PreslHr- 
terian  Church. "  iifld  a  ohariteble  trust,  valid 
against  the  testator^  heirs,  although  there  was 
no  Presbyterian  Church  organization  or  society  la 
Upper  Astoria,  at  time  of  testator's  death. 

Appeal  from  circuit  court.  Clatsop  conn- 
ty;  Frank  J.  Taylor,  Judge. 

This  is  a  suit  In  equity  to  foreclose  a 
mortgage  of  94.000.  executed  by  Tmman 
P.  Powers  in  his  life-time,  upon  a  tract  of 
land  containing  80  acres- adjoining  Upper 
Astoria,  and  six  blocks  In  Upper  Astoria. 
The  complaint  Is  In  the  usual  form.  The 
defendant  Wadhams  answers  separatdy 
alleging;  that  be  la  tbe  holder  In  tmst  of 
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the  legal  title  to  a  certain  portion  of  the 

real  estate  described  In  the  mortgage  for 
the  uee  and  benefit  of  the  First  Presbyte- 
rian Church  of  Upper  Astoria,  In  accord- 
ance with  the  laot  will  and  teetament  ol 
aald  Powers,  and  asking  that  defendant 
Leinenweber's  property  be  first  sold.  The 
defendant  Mary  H.  Lelnenweber  also  tllej 
an  answer  lu  which  she  denies  the  allega- 
ttona  ol  Wadhama'  answer,  and  alleKea 
that  she  Is  the  sole  heir  and  residuary 
legatee  of  Powers.  Upon  the  Iseues  thus 
made  between  defendants  Wadhamsand 
Lelnenweber  the  canse  was  tried,  which 
resolted  In  a  decree  In  favor  of  defendant 
li^nenweber,  from  which  decree  Wad- 
hams  brings  this  appeal. 

B.  B.  Ntebolaa,  tor  appellant.  Raleigb 
Stott^  for  respondent. 

Bean,  J.,  {after  stating  the  fitcts  as 
above.)  On  March  12,  1888,  Truman  P. 
Powers  executed  hie  last  will  and  testar 
ment,  which,  among  other  devises  and  be- 

? nests, contained  the  following:  "Sixth. 
give,  devise,  and  bequeath  to  Christian 
Leinenweber,  of  the  town  of  Upper  Asto- 
ria, Clatsop  county,  Oregon,  and  William 
Wadhams,of  thecity  of  Portland,  Multno- 
mah connty,  Oregon,  and  the  survivor 
of  tbem,  unless  the  same  shall  be  conveyed 
by  me  prior  to  my  death,  blocks  No^.  67, 
49,  S5,  and  99,  and  lots  Noe.  3  and  4  In 
Mock  No  87,  in  the  town  of  Upper  Astoria, 
Clatsop  county,  Oregon^as  laid  out  and 
recorded  by  John  Adair,  and  20  acres  of 
land  In  a  square  tract  out  of  the  N.E.  cor- 
ner of  the  S.  E.  quarter  of  John  Adair's  do- 
nation land  claim,  intrust  forthe  eole  use. 
benefit,  and  behoof  of  the  First  Presbyte- 
rian Church  of  the  town  of  Upper  Astoria, 
Clatsop  connty,  Oregon,  as  laid  out  and 
recorded  by  John  Adair,  and  which  said 
lots,  blocks,  and  tract  of  laud  are  devised 
and  bequeathed  for  the  sole  and  express 
purpose  of  having  erected  and  built  on 
said  lots  8  and  4  In  said  block  37,  in  said 
town  of  Upper  Astoria,  a  Presbyterian 
Church,  to  be  known  and  designated  as 
the  'First  Presbyterian  Church  of  the 
Town  of  Upper  Astoria,*  for  the  use  of  the 
society  of  said  First  Presbyterian  Church, 
and  of  a  parsonage  for  the  sole  use  and 
benefit  of  the  pastor  In  charge  of  said 
First  Presbyterian  Church;  and  to  the 
fumishingsaid  church  and  parsonage  with 
snirjible,  neat,  and  substantial  furniture, 
and  for  the  purpose  of  talfllllug  and  carry- 
ing out  said  trust,  I  hereby  direct,  author- 
ize, and  empower  my  said  executors, 
Christian  Leinenweber  and  William  Wad- 
hams,  and  the  survivor  of  them,  without 
any  order  of  the  probate  court  of  Clatsop 
connty,  Oregon,  to  sell  any  and  all  said 
lots  or  tracts  of  land,  except  lots  3  and  4 
lu  block  87,  for  such  sums  of  money  as 
shall  to  them  seem  lust  and  right,  and  to 
give  to  the  purchaser  or  porchasera  of 
said  lots  or  tracts  of  land,  or  any  part  or 
portion  thereof,  ail  necessary  bunds,  deeds, 
and  conveyances  therefor,  and  all  sums  of 
money,  so  realized  by  my  executors,  and 
the  survivor  of  them,  shall  be  loaned  by 
them  on  good  real-estate  security  until 
four  years  from  the  date  of  my  decease, 
and  at  which  said  date  said  money  shall 
be  applied  by  my  said  executors  to  the 
v.25P.no.ll— 46 


erection  of  a  Presbyterian  Church,  to  Iw 
known  and  designated  as^tbe 'First  Pres- 
byterian Church  of  the  Town  of  Upper  As- 
toria,' for  the  use  of  the  society  of  the  said 
First  Presbyterian  Church,  and  of  the  par- 
sonage, for  the  sole  use  of  the  pastor  in 
charge  of  said  Flrat  Presbyterian  Church, 
to  the  furnishing  said  church  and  parson- 
age with  suitable  furniture;  and,  after 
the  erecting  and  lurulshing  of  saidcbnreb' 
and  parsonage,  said  trust  shall  wholly 
cease  and  determine  in  my  said  executors, 
and  the  survivors  of  them,  and  said  trust 
shall  thereupon  vest  in,  and  be  carried  on 
by,  the  board  of  trustees  of  said  First 
Presj'terian  Church  of  the  town  ol  Upper 
Astoria,  and  by  their  succeasora  In  office; 
and  if,  after  the  said  church  and  parson, 
age  shall  be  erected  and  furnished,  any 
money  shall  be  left  from  the  proceeds  of 
the  sale  of  tracts  and  lots  of  land,  or  of 
any  portion  thereof,  or  if  any  of  aald  lotsor 
tracts  of  land  shall  remain  unsold,  then, 
and  in  that  event,  said  trust  shall  cease 
aud  determine  as  to  said  money  and  nn* 
sold  property,  as  well  as  to  said  church 
and  parsonage,  andchnrchand  parsonage 
fumitni'e,  and  to  said  lots  8  and  4  In  said 
block  37,  on  which  said  church  and  par- 
sonage shall  be  built,  in  my  said  executors, 
and  the  survivor  of  them,  and  shall  vest 
and  remain  in,  and  be  carried  on  by,  the 
board  of  trustees  of  said  First  Presbyteri- 
an Church  of  Upper  Astoria.  Clatsopcoun- 
ty,  Oregon,  and  tbelrsuccessorsln  office,  in 
trr.st  to  the  said  board  of  trustees,  and 
their  successors  In  office,  forthe  purposeof 
advancing  and  propagating  the  Christian 
religion  through  the  agency  of  the  Pres- 
byterian Church;  and  I  desire  and  direct 
that  my  ezecntor  Christian  Leinenweber 
ptaoold  be  elected  and  added  to  said  board 
of  trustees  of  said  First  Presbyterian 
Church  of  Upper  Astoria  for  the  term  of 
his  natural  life,  or  during  his  pleasure,  to 
enable  him  the  better  to  assist  in  the  car- 
rying out  of  my  wishes  as  set  out  In  this 
bequest.  This  bequest  is  forthe  benefit 
of  my  grandchildren,  to  interest  them  in 
working  for,  and  supporting  and  believing 
In,  the  chnrch  and  gospel  of  our  Lord  and 
Saviour  Jesus  Christ,  to  whom  with  the 
Father  and  the  Holy  Qhost  be  glory  and 
honor,  dominion  and  power,  world  with- 
out end,  amen;  and  to  enable  all  in  the 
vicinity  of  Upper  Astoria  to  enjoy  the 
privileges  of  that  glorious  gospel,  which 
to  hear  aright  Is  everlasting  life.  Seventh, 
All  the  rest,  residue,  and  remainder  of  my 
estate,  both  real,  personal,  and  mixed,  ol 
which  I  shall  die  seised  and  possessed  aft- 
er the  payment  of  all  my  Justdebtsand  all 
the  expenses  of  my  last  sickness  and  buri- 
al. I  give,  devise,  and  bequeath  unto  my 
adopted  and  beloved  daughter  Mary  Lein- 
enweber, In  fee-simple  to  the  said  Mary 
L^nenweber. " 

At  the  time  of  Power's  dea  th  In  July, 
1888,  there  was  no  First  Pret^byterian 
Church,  or  any  Presbyterian  Church  or- 
ganization, association,  or  society  in  Up- 
per Astoria,  nor  has  any  such  church  been 
organised  ur  established  since  hla  death. 
The  contention  of  respondent  is  that  the 
devise  to  Wadhams  and  Leinenweber  was 
a  private  trust,  and  not  a  public  charity,' 
and,  there  being  no  certain  speclfieii  bene- 
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ficlai'les  in  exletence  at  the  time  of  the  tee- 
tator's  doath,  la  void.  The  requisites  ol 
a  valid  private  trust,  aad  one  for  a  char- 
itable use,  are  materially  diflerent.  In  the 
former  there  must  not  only  be  a  certain 
trustee  wlio  holds  the  legal  title,  but  a 
certain  specified  eeattit  que  trust,  clearly 
Identified,  or  made  capable  ol  Identifica- 
tion, by  the  terms  of  the  Instrument  cre- 
ating the  trust;  while  it  is  an  essential 
feature  of  the  latter  that  the  beneHciaries 
are  uncertain,  a  class  ol  persons  described 
in  some  s:eneral  language,  often  fluctuat- 
ing, changing  in  their  individual  members, 
and  partaking  of  a  quasi  public  charac- 
ter. Indeed,  it  is  bald  a  public  charity  be- 
gins where  nneertalnty  in  the  recipient  be- 
gins. 2  Pom.  Eq.  Jur.  %  1018;  2  Perry, 
Trusts.  §  687;  Raley  v.  Umatilla  Co.,  15 
Or.  172, 13  Pac.  Rep.  890.  When  the  ob- 
ject and  purposes  for  which  a  trust  is  In- 
tended tu  be  creatad  is  once  determined 
to  be  charitable,  very  different  rules  from 
those  that  are  applied  In  administering 
and  establishing  private  trusts  will  be  ap- 
plied in  order  to  give  effect  to  the  Intention 
of  the  donor,  and  establish  the  charity. 
In  a  private  trust,  if  the  cestalsque  truateat 
are  so  uncertain,  or  are  so  incapable  of 
taking,  that  they  cannot  be  Identified,  or 
cannot,  by  legal  or  equitable  proceedings, 
claim  the  b^efit  confeired  upon  them,  the 
gift  win  fail,  and  rerert  to  the  donor,  or 
his  heirs;  but,  If  a  gift  is  made  for  a  pub- 
lic charltablepurpoBe,it  isilmmaterlal  that 
the  vestuis  Que  trusteDt  are  indefinite  or 
uncertain,  or  that  the  trustee  is  uncertain 
or  Incapable  of  taking.  Courts  of  equity 
look  with  favor  upon  all  such  ti'usts,  and 
endeavor  to  carry  them  into  effect,  if  it 
can  be  done  consistently  with  the  rules  of 
law.  With  regard  to  the  origin  and  ex- 
tent of  the  equitable  jurisdiction  over 
charitable  trusts  in  this  country,  tnere  is 
the  utmost  conflict  of  judicial  utterances 
in  the  earlier  cases.  The  opinion  seems 
formerly  to  have  prevailed  that  the  pecul- 
iar equitable  jurisdiction  over  charities, 
except  where  a  trust,  valid  by  the  ordi- 
nary rules  of  law  and  equity,  was  created, 
was  derived  solely  from  the  statute  of 
43  Ellz.c.4.  It  was  so  held  by  the  supreme 
court  of  the  United  States  In  the  case  of 
Association  v.  Hart,  4  Wheat.  1;  but,  in 
the  case  of  Vidal  v.  Girard,  2  How.  127, 
the  court  had  occasion  to  re-examine  the 
question,  and.  after  an  able  and  exhaust- 
ive argument  by  eminent  counsel,  in  a 
learned  opinion  delivered  by  Justice  Stoby, 
practically  overruled  the  case  of  Associa- 
tion V.  Hart,  and  held  that  courts  ol  eq- 
uity have  iurisdiction  over  charitable 
trusts  as  part  of  their  ordinary  jurisdic- 
tion over  trusts,  and  Independently  of  the 
statute  ot  Elizabeth. 

The  doctrine  of  this  case  has  generally 
been  recognized  as  the  law  wherever  tiie 
eyetem  of  charitable  trusts  has  been  ac- 
cepted at  all.  2  Pom.  Eq.  Jur.  §  1028,  and 
note;  2  Perry,  Trusts,  t)94;  Howe  v.  Wil- 
son, 91  Mo.  45,  3  S.  W.  Rep.  3i»0.  It  may 
then  be  stated,  as  a  proposition  support- 
ed by  the  great  weight  of  authority  In 
this  country,  that  courts  of  equity,  In  the 
various  Btati-s,  when  they  are  not  pro- 
hibited by  statute,  exercise  an  original  in- 
herent jurisdiction  over  charitable  trusts. 


and  apply  to  them  the  rules  of  equity,  to- 
gether with  such  other  rules  as  may  be 
applicable  under  the  laws  of  the  several 
states,  and  this  they  do  by  virtue  of  their 
Inherent  powers,  without  reference  to 
whether  the  statute  of  Elizabeth  has  been 
adf>pted  in  their  state.  Many  deflnltlona, 
or  attempted  deflnittona  of  a  ''legal  char- 
ity "  are  to  be  found  In  the  books,  only  a 
few  ot  which  will  be  given  here.  Mr.  Bin- 
ney,  In  his  great  argument  in  the  case  of 
VIdal  V.  Girard,  supra,  defined  a  "pious" 
or  "charitable"  gift  to  be  "whatever  Is 
given  for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  In  the  catholic  and  uni- 
versal sense,  given  from  these  motives  and 
to  these  ends,  free  from  the  stain  or  taint 
of  every  consideration  that  Is  personal, 
private,  or  selfish.  The  love  of  God  is  the 
basis  of  all  that  Is  bestowed  forHlshonor, 
the  building  of  His  church,  the  support  of 
His  ministers,  the  religious  Instructions  ot 
mankind.  The  love  of  his  neighbor  Is 
the  principlethat  promptsand consecrates 
allthe  rest."  Thisdefinition  wasapproved 
by  the  supreme  court  of  Pennsylvania. 
Price  V.  Maxwell..28  Pa.St.  35.  In  Ould  v. 
Hospital,  95  U.  S.  311,  Mr.  Justice  Swayne 
said :  "  A  charitable  use,  when  neither  la  w 
nor  public  policy  forbids,  may  be  applied 
to  almost  anything  that  tends  to  pro- 
mote the  well-doing  or  well-being  ot  sociaJ 
man."  A  more  concise  and  practical  defi- 
nition is  probably:  "A  gift  to  a  general 
public  use,  which  extends  to  the  rich  as 
well  as  the  poor. "  Coggeshali  v.  Pelton, 
7  Johns.  Ch.  294;  Mitford  v.  Reynolds.  1 
Phil.  Ch.  191 ;  Perin  v.  Carey,  24  How.  506. 
Mr.  .lustice  Gray,  In  the  case  of  Jackson 
V.  Phillips,  14  Allen,  556,  has  given  a  defi- 
nition which  seems  to  Indode  all  the  facts 
and  circumstances,  and  all  varieties  ot 
charity, under  the  law, and  leaves  nothing 
to  be  added.  In  his  words;  "A 'charity,' 
In  the  legal  sense,  may  be  more  fully  de- 
fined as  a  gift  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an 
indefinite  nnmber  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the 
influence  of  education  or  religion,  or  by 
relieving  their  bodies  from  disease,  suffer- 
ing, or  constraint,  or  by  assisting  them 
to  establish  themselves  In  life,  or  by  erect- 
ing or  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burden 
of  government.  It  is  Immaterial  whether 
the  purpose  Is  called  *  charitable '  In  the 
gift  Itself,  If  it  Is  BO  described  as  to  show 
that  it  is  charitable  in  its  nature. "  Trusts 
for  the  support  of  public  worship  and  re- 
ligious instruction  have  always  been  held 
charitable.  In  Perry  on  Trusts,  §  701,  re- 
ferring to  the  fact  that  the  English  stat- 
ute (-i^  Eliz.)  makes  no  reference  to  relig- 
ious use,  except  the  **  repair  of  churches,"* 
It  is  said  :  "But  in  a  Christian  community, 
of  whatever  variety  of  faith  or  f«)rm  of  wor- 
ship, there  would  be  little  need  of  a  statute 
to  declare  gifts  for  religious  uses  to  be  char- 
itable. Therefore,  both  before  and  since 
the  statute,  gifts  for  the  advancement, 
spread,  and  teaching  of  Christianity,  or 
for  the  convenience  and  support  ot  wor- 
ship, or  of  the  ministry,  have  been  held 
charitable. "  Mr.  Pomeroy  says:  "The 
support  and  propagation  of  religion  is 
clearly  a  'charitable  use.*  This  includes 
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gilts  for  the  erection,  maintenance,  and  re- 
pair of  church  edifices,  the  maintenance  of 
worBfaip,  the  support  of  clerffyinea,  the 
promotion  and  promulgation  of  religious 
doctrlDes  and  beliefs,  in  any  manner,  by 
the  church  or  by  associations,  the  aid  of 
missionary,  bible,  and  other  religious  so- 
cieties, and  all  other  objects  and  purposes 
which  are  realty  reliffloua."  2Pora.  £q. 
Jnr.  §  1021.  Adopting  the  language  of 
Lewis,  C.  J.,  in  the  case  of  Price  v.  Max- 
well, bupra:  "A  charitable  use  Is  not  al- 
ways u  religious  one,  but  we  know  of  no 
religious  use  which  could  be  regarded  at 
all  as  free  from  superstition  that  is  not  in- 
cluded in  the  delfnition  of  a 'charitable 
nse."*  Gifts  for  the  erection  of  a  house 
for  public  worslilp,  or  for  the  use  of  the 
ministry,  constitute  a  public  charity, 
when  it  appears  to  be  some  benefit  to  be 
conferred  upon,  or  duty  to  be  performed 
towards,  either  the  public  at  large  or  some 
part  tliereur,  or  an  Indefinite  class  of  per- 
BOD8.  Potter  V.  Thornton.  7  B.  I.  262; 
Johnson  v.  Mayne.  4  Iowa,  180;  3  Perry, 
Trusts,  §  701 ;  BeckwHh  v.  Rector,  6»  Ga. 
564,  Tested  by  all  the  definitions  and  de- 
scriptions of  charities  found  in  the  text- 
books, and  the  illustrations  furnished  by 
the  decided  eases,  it  is  clear  that  the  de- 
vise to  Wadhams  and  Leinenweber  was 
for  a  public  charity.  Iteobjoct  wasthead- 
vancenient  of  religion,  throuffh  the  erec- 
tion ut  a  bouse  tor  the  pablic  worship  of 
God,  and  supplying  a  dwell! ng-bouHe  for 
the  minister  thereof,  or,  as  the  donor  him- 
self BtateHlt,"forthe  purpose  of  advancing 
and  propngating  the  Christian  religion 
throHKh  the  agency  of  the  Presbyterian 
Church. "  It  Is  "  to  be  applied  consistently 
with  existing  laws  for  the  beuellt  of  an  In- 
definite number  of  persons,  by  bringing 
their  hearts  and  mindsunder  the  lotlucnce 
of  i-eligion,"  and  therefore  has  all  the  requi- 
sites ol  a  valid  charitable  trust. 

Section  732,  Perry.  Trusts,  cited  by  coun- 
sel for  respondent,  does  not  in  any  way 
conflict  with  this  doctrine.  In  that  sec- 
tion Mr.  Perry  is  only  discussing  the  rem- 
e<1y  for  an  abuse  of  the  trust  or  misem- 
ployment  of  the  funds,'  and  not  of  the 
validity  of  a  trust  for  religious  purposes, 
as  will  readily  be  seen  by  an  examination 
of  the  entire  section  and- authorities  re- 
ferred to  by  him.  The  donor  (n  this  case 
wail  a  devout  arid  active  member  of  the 
Presbyterian  Ghurrh.  and  had  been  since 
the  early  settlement  of  this  coast.  He  for 
many  years  resided  in  Upper  Astoria,  and 
had  possessed  an  Intense  desire  for  the 
establishment  of  a  church  of  his  chosen  be- 
lief In  that  place.  But  during  his  life-time 
he  was  doomed  to  disappointment,  but 
when  he  CEme  to  arrange  lor  the  Hnal  dis- 
position of  his  property,  after  death,  still 
cherishing  that  desire,  and  being  anxious 
that  those  who  should  reside  In  bis  adopted 
town  after ^Im  might  enjoy  the  privileges 
and  blessings  of  which  he  had  been  fle- 
prived,  made  this  provision  In  bis  will.  His 
intention  is  clear,  and  definitely  expressed. 
The  object  to  which  he  desired  that  par- 
ticular portion  of  his  property  to  be  ap- 
plied is  clearly  stated.  It  is  the  duty  of  a 
court  of  equity  to  carry  out  his  Intention, 
if  it  can  be  done  consistently  with  existing 
laws.  It  la  also  claimed  that  the  devise 


Id  this  case  Is  Invalid  becanse  there  was 
no  cestui  que  truat  In  existence  capable  of 
taking  at  the  time  of  the  donor's  death, 
nor  is  there  now.  In  disposing  of  this 
question  it  is  well  to  keep  in  view  the  fact 
that  we  have  a  livingtrustee,  in  whom  the 
testator  vested  the  property  with  specific 
direction  as  toits  disposition.  This  Is  not 
a  case  where  the  bequest  Is  forchaiitygen- 
erally,  or  when  there  ts  no  one  /n  esse  ca- 
pable of  takingatthetimeof  the  testa  tor's 
death.  In  Perry,  Trusts,  §  719,  it  is  said: 
"There  Is  a  wide  distinction  between  a 
gift  to  charity  and  a  gift  to  a  trustee  to 
be  by  him  applied  to  charity.  In  the  first 
case,  the  court  has  only  to  give  the  fnnd 
to  charitable  institutions,  which  is  u 
mereministerial  orprerogative  act;  in  the 
second  case,  the  court  has  Jtirisdfction 
over  the  trustee,  as  it  has  over  alt  trus- 
tees, to  see  tliat  he  does  not  commit  a 
breach  of  his  trust,  or  apply  the  funds  in 
bad  faith,  or  to  purposes  that  are  not 
charitable. "  A  gift  in  trust  for  a  public 
charity  not  in  existence  at  the  date  of  the 
gift,  and  the  beginning  of  whose  existence 
is  uncertain,  has  repeatedly  been  held  valid 
by  the  courts  of  this  country.  In  Russell 
V.  Allen,  107  U.  S.  163,  2  Sup.  Ct.  Rep.  327, 
a  grant  to  John  S.  Horner,  and  his  suc- 
cessors in  trust,  for  the  use  and  benefit  of 
the  Russell  Institute  of  St.  Louis.  Mo., 
was  held  to  be  a  charitable  gift  valid 
against  the  donor's  heirs,  although  the 
Institution  was  neither  established  nor  in- 
corporated in  the  life-time  of  the  donor,  or 
of  Alifn.  In  Jones  v.  Habersham,  107 
U.  S.  174.  2  Sup.  Ct.  Rep.  336,  a  bequest  "to 
the  first  Christian  church  erected,  or  to  he 
erected,  in  the  village  of  Telfairville,  in 
Burke  county,  or  to  such  persons  as  may 
become  trustees  of  the  same."  was  held 
valid  as  a  charitable  beqnest.  In  Se<la 
V.  Huble,  75  Iowa,  429,  39  N.  W.  Rep.  685, 
a  devise  was  made  to  certain  persons  In 
trust  for  the  benefit  of  the  Catholic  Church 
on  the  testator's  farm,  and  directed  that 
they  and  theii'  successors  should  invest 
said  money  safely  for  the  tieneflt  of  the 
church.  It  was  held  that  the  bequest  was 
for  a  charitable  use  clearly  defined,  and 
that  the  title  to  the  money  vested  in  the 
trustees,  and  it  was  immateriak  that 
the  beneficiary  church  was  not,  and  could 
not  be,  incorporated, and  that  thebequest 
was  not  invalid  on  the  ground  that  there 
was  no  one  to  call  the  trustees  to  an  ac- 
count for  the  misuse  of  the  funds.  In 
Schmidt  T.  Hess,  60  Mo.  591,  a  grant  of 
land  to  a  church  was  held  ralid  as  a 
charity,  and  although  the  church  was  nt 
the  time  of  the  grant  unincorporated  so 
that  no  grantee  was  then  in  esse  capable 
of  taking  it,  and  although  the  language 
used  indicating  the  intent  may  be  obscure, 
yetequlty  wlileffectuate  thetrust.  To  the 
same  effect  see  Ingalls  t.  Harbor.  3  Pet. 
99;  McDonogh  v.  Murdock,  15  How.  367; 
Ould  V.  Hospital,  95  U.  S.  303;  Miller  v. 
Chittenden.  2  Iowa, 315,  and  4Iowa,  252;  At- 
torney General  v.  Chester.  1  Brown's  Ch. 
389;  2  Perry,  Trusts,  §§  730,  736;  Vidnl  v. 
Girard,  2  How.  127;  Johnson  v,  Ma.vne.  4 
Iowa,  180;  Cumming  v.  Trustees,  04  Gn. 
105.  No  case  was  cited  In  the  argument, 
and  our  research  has  failed  to  furnish  one, 
where  a  court  of  equity  ha?  refaBC<l  to 
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eNectuate  a  trniit  foi  public  or  charitable 
purposes,  when  the  fund  1b  given  to  a  trus- 
tee competent  to  talie,  and  when  the  char- 
itable use  is  Bu  far  defined  as  to  becapabte 
of  being  Bpecifica]ly  executed. 

The  property  in  thtB  Instance  is  given 
to  a  charitable  use  in  every  respect  con- 
sistent wltb  law  and  public  policy.  The 
object  is  specific  and  definite,  and  capable 
of  being  carried  into  effect  according  to 
the  intention  of  the  donor.  The  property 
ifl  given  to  a  trustee  capable  of  taking 
the  estate  for  the  tienefit  of  the  beneficia- 
rie8  named.  The  trust  ta  so  far  expressed 
and  defined  that  it  can  be  enforced  by  vir- 
tue of  the  inherent  powers  of  a  court  of 
equity.  The  beneficiaries  are  a  weli-ascer- 
taiued  society  of  individuals,  whose  rights, 
wlien  organized  ami  established,  will  ever 
remain  a  proper  subject  ot  easy  and  ac- 
curate Judicial  inquiry  and  determination. 
The  devise  is  therefore  not  like  an  unde- 
fined gift  to  charity,  where  there  is  no 
truatee,  nor  any  designated  cestui  que  tmat, 
which  many  ot  the  courts  in  this  country 
haverefused  to  uphold.  Noris  thlsagrant 
to  a  trustee  for  charity  generally.  The 
trust  ie  fully  expressed, and  clearly  defined. 
An  active  duty  is  imposed  upon  the  trus- 
tees in  resp^t  to  the  management,  dlspu- 
sltlon,  and  use  of  the  property.  They  are 
given  power  to  sell  and  dispose  of  the 
properQr,  and  invest  the  proceeds  In  a 
specific  way.  The  bequest  Is  accompanied 
with  a  designation  of  the  purpose  to  which 
It  is  to  be  applied,  which,  as  we  have  al- 
ready seen.  Is  a  charitable  object.  The 
beneficiaries  are  an  indefinite  number  of 
persons.  In  fact  it  presents  all  the  requi- 
Hltes  of  a  valid  public  charity.  The  gift 
was  immediate  and  absolute,  and  it  is 
clear  the  testator  meant  that  no  part 
of  the  property  devised  to  Wadbams  and 
Lelnenweber  should  ever  go  to  his  heirs  at 
law,  or  be  applied  tu  any  object  than  that 
to  which  he  has  devoted  it  by  the  devise  in 
queBtion.  It  follows  therefore  that  the 
decree  of  the  court  below  must  be  reversed, 
and  decree  entered  here  foreclosing  plain- 
tiff's mortgage,  and  directing  that  the  real 
estate  described  in  the  mortgage  belong- 
ing to  defendant  Mary  H.  Lelnenweber  be 
first  sold,  and,  if  the  proceeds  arising  from 
such  sale  be  insufilcient  to  satisfy  the 
amount  due  them,  and  the  costs  ot  this 
auit,  then  the  property  devised  to  defend- 
ant Wadhamsin  trust  be  sold,  or  sufficient 
thereof,  in  order  to  satisfy  said  balance, 
and  that  appellant  recover  his  costs  in 
this  court  and  the  court  beluw. 


(20  Dr.  348)   

IdtcOCLLODOH  V.  ESTBS. 

{SuipretM  Court  qf  Oregon.  Jan.  21, 1891.) 

GUABOIAK'B  SaLB  —  COLLATBRAL  ATTACK  —  CUBA- 

TiTB  Acts, 

1.  Where  the  qnestion  as  to  a  ^ardiau's  sale 
of  lands  of  his  ward  arises  collatorally,  and  the 
pleadiogs  dc  not  attack  tbo  proceeding  for  want 
of  jurisdiction,  aud  whero  the  record  discloses 
jurisdiction,  both  of  the  parties  and  the  snbject- 
matier,  the  sale  will  be  sustained. 

2.  Mere  irregularities  of  i»t>ceedlDgB,  though 
ot  so  grave  acbaraoteras  to  rendera  judicial  sale 
inoperative,  may  be  deprived  ot  tlieir  evil  conse- 
qaonces  by  subsequent  lcgisLation4 

iSyltabiu  by  tite  CourL) 


Appeal  from  circuit  court,  JoBephlne 
county;  L.  B.  Webbtbu,  Judge. 

C.  A.  Seblbrede,  for  appellant.  W.  M. 
Coivig  and  P.  P.  Prim,  for  respondent. 

Lonn.  J.  This  is  an  action  In  ejectment 
to  recover  the  possMsion  of  certain  rfeal- 
property  particularly  described  herein,  and 
situated  in  Josephine  county  ot  this  state. 
The  only  question  raised  is  as  to  the  valid- 
ity of  the  proceediugs  for  the  sale  by  the 
guardian  of  the  interest  of  plain  tin  in  such 
land.  It  arose  in  the  progress  ot  the  trial 
out  of  an  objection  to  the  report  ot  the 
sale,  cunflr'matlon,  and  deed  of  the  gnard- 
ian  to  the  plainttll'B  Interest  in  such  real 
property.  The  sale  was  made  by  the 
guardian  in  pursuance  ot  an  order  r^u- 
larly  made  of  the  county  court  ot  I#ane 
county,  but  the  place  designated  in  the  or- 
der for  the  sale  was  at  the  court-honse 
door  In  JacltBou  county.  The  cuntentlou 
is  that  the  sale  was  void  for  the  reason 
that  the  land  was  situated  In  what  was 
then  Jackson  county,  and  should  have 
been  Bold  there.  Instead  ot  at  the  court- 
housedoorin  I.ane  county.  The  Code  pro- 
vides: "In  order  to  obtain  a  license  for 
such  sale  the  guardlaosball  present  to  the 
county  court  of  the  county  in  which  he  is 
appointed  guardian  a  petition  therefor, 
setting  forth  the  condition  of  the  estate  of 
his  ward  and'  the  facts  and  circumstances 
under  which  it  Isfounded, tending  to  show 
the  necessity  or  expediency  of  such  sale, 
which  shall  be  verified  by  the  oath  of  the 
petitioner."  Hill's  Code,  §  3118.  The  rec- 
ord discloses  a  compliance  with  all  the  re- 
quirements ol  the  statute  to  procure  the 
order,  and  it  1r  admitted  that  the  court 
ordering  the  sale  had  JuriBdictiou  to  make 
such  order,  but  that  it  erred  in  apecltying 
the  place  at  which  the  property  was  sold, 
and  thereby  vitiated  its  proceedings.  The 
statute  does  not  designate  the  place  at 
which  the  land  is  to  be  sold,  but  provides 
that  such  guardian,  before  fixing  the  time 
and  place  ot  the  eale,  shall,  etc.  Id.  S  ^23. 
By  some  It  Is  thought  that  e]the>*  county 
may  be  designated  as  may  be  deemed  best 
under  the  circumstances.  The  claim  for 
theplaintiff  isthattbe  saleby  tbeguardtan 
should  have  been  in  the  county  where  the 
real  property  is  situated. and  that  thesale 
was  rendered  void  in  not  so  making  It. 
Assuming,  wltbont  deciding,  that  the  con- 
tention fur  the  plaintiff  Is  correct,  the  case 
presented  is  that  of  a  court  having  Juris- 
diction in  the  premises  exercising  it  erro- 
neously. In  such  case,  after  Jurisdiction 
has  attached,  no  principle  ot  law  is  better 
settled  than  that  mere  defectsorirregalar- 
ities  which  may  have  resulted  from  theex- 
erciso  of  Jurisdiction  cannot  be  taken  ad- 
vantage ot  in  a  coUatwal  way,  as  Is 
sought  to  be  done  in  the  iireaent  action. 
The  defect  was  not  of  a  Jurisdictional 
character. 

Upon  the  facts  presented  the  court  was 
authorized  to  make  the  order  for  the  sale 
of  the  property.  This  is  conceded,  as  well 
as  the  jurisdiction  of  the  person ;  and  tbe 
detect,  it  defect  it  be,  crept  in  after  Juris- 
diction was  acquixed.  In  a  word,  it  is  ad- 
mitted that  the  record  contains  a  recital 
of  all  the  facts  necessary  to  confer  jurisdic- 
tion; and,  within  the  principle  laid  down 
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In  Heatberly  r.  Hadley,  4  Or.  1,  It  1b  con- 
clusive when  attacked  collaterally.  Id 
Walker  v.  Goldsmith.  14  Or.  126, 12  Pac. 
Rep.  537,  It  was  said :  "  Where  the  queetlua 
as  to  a  suardiun'e  sale  of  the  lands  of  tale 
ward  arlse8collaterally,and  the  pleadings 
do  not  attack  the  proceedings  lor  want  of 
Jurisdiction,  and  where  the  record  dlsclunes, 
on  Its  face,  Jurisdiction,  both  of  the  parties 
and  the  subject-niatter,  the  sale  must  be 
sustained.**  And  In  Wright  t.  Edwards, 
10  Or.  307,  It  Is  said :  "  Where  there  Is  mat- 
ter of  substance  upon  which  Jarlsdictton 
can  hlnse,  mere  errors  or  defects,  although 
material  In  some  respects,  but  which  might 
have  been  avoided  on  appeal,  cannot  avail 
to  condemn  a  Judicial  proceeding  when 
by  lapse  of  time  an  appeal  is  barred  which 
has  become  the  foundation  ut  title  to  prop- 
erty "  Morrill  v.  Morrill,  (Or.)  25  Pac. 
Bep.  365.  This  of  itself  would  be  sufficient 
to  defeat  tho  contention  lor  the  plaintiff, 
but  It  is  not  all.  To  remedy  defects  or  Ir- 
re^laritiea  which  may  affect  Judicial  sales, 
we  have  a  curative  act  designed  to  meet 
such  cases.  Section  3  provides:  "Allsalea 
•  •  •  by  ffuardians  of  their  wards'  real 
property  In  this  state  to  purchasers  for 
a  valuable  consideration,  which  has  been 
paid  by  such  purchasers  to  such  guardians 
or  their  successors  in  good  faith,  and  such 
sales  shall  not  have  been  set  aside  by  the 
county  or  probate  court,  bnt  shall  nave 
been  confirmed  or  acquiesced  in  by  such 
eoanty  or  probate  court, shall  be  sufficient 
to  sustain  *  *  *  a  guardian's  deed  to 
such  pnrelinser  for  such  real  property; 
and,  tn  case  such  deed  shall  not  have 
been  given,  shall  entitle  such  purchaser  to 
snch  deed,  and  such  deed  shall  be  sufficient 
to  convey  to  such  purchaser  all  title  that 
such  ward  had  In  said  real  property;  and 
all  irregularities  in  obtaining  the  order  of 
the  court  for  such  sale,  and  ail  irregulari- 
ties in  making  or  conducting  the  same  by 
such  •  •  •  guardians,  shall  be  disre- 
garded. "  Sess.  Laws  1889,  p.  69,  S  3.  The 
earn  before  us  conies  directly  within  the 
purview  of  this  statut«,  which  waslntend- 
ed  to  obviate  or  cure  such  defects  or  Irreg- 
ularities as  is  sought  to  he  madeavallable 
in  this  action.  Where  the  detects  are  not 
Jurisdictional  in  their  character,  it  is  held 
that  they  may  be  validated  by  a  subse- 
quent curative  act  of  the  legislature.  Mr. 
Freeman  says:  "Butnierelrregularitiesor 
proceedings,  though  ol  so  grave  a  charac- 
ter as  to  render  a  Judlclalsale  inoperative, 
may  ha  deprived  of  their  evil  consequences 
•  by  subsequeiit  legislation."  Freem.  Jud. 
Sales,  §  57.  So  that,  however  we  may  re- 
gard this  case,  no  error  is  discovered,  and 
liie  Judgment  must  be  affirmed. 


OLUFHANT  T.  OLLfPHANT. 
(Supreme  Court  of  Orajon.  Nov.  17, 1890.) 

Appeal  from  circuit  court,  Douglas  coan- 
tgr;  R.  S.  Bean,  Judge. 

W.  B.  Willis,  for  appellant,  J.  C.  Fal- 
iertoo  and  C.  A.  Selilbrede,  for  respondent. 

Pbb  Cdbiah.  This  Is  a  suit  for  divorce, 
and  restR  wholly  upon  Its  facts,  which  are 
not  complicated,  nor  Is  It  necessary  to  re- 
capitulate them.  It  Is  not  thought  any 
purpose  can  be  served  to  comment  on  the 


facts,  except  to  say  that  the  resnlt  of  onr 

examination  basconflrmed  the  impression 
made  at  the  argument  that  the  decree 
mnst  be  affirmed,  and  it  Is  so  ordered. 

Bban.  J.,  having  heard  this  cause  In  the 
court  below,  did  not  sit  at  the  hearing  of 
said  cause  on  appeal  to  this  court. 


(20  Or.  840) 

Flint  v,  Phipps  et  al. 
(Supreme  Court  of  Oregon.   Jed.  31,  1891.) 
KxscuTioN — MoTios  TO  QuASH — Ahbndmbkt. 

1.  Where  an  execation  Is  radically  defective 
In  falling  to  follow  the  Judgment,  and  a  sale  has 
been  had  of  certain  real  property,  from  which  U 
realized  about  two-flfttu  of  nhat  the  tame  pro{H 
er^  brooght  a  tew  montbs  ivevlcHuty  at  another 
exetniUon  sale,  In  the  sameease,  and  the  cause  of 
the  discrepancy  Id  the  amount  realized  does  not 
appear,  the  oourt,  In  the  exercise  of  a  Buperintoad- 
Ing  power  over  its  towcesses,  will  quash  the 
writ 

2.  The  power  to  amend  an  execation  is  vested 
in  the  court,  but  its  exercise  nuist  always  be  la 

furtherance  of  Justice. 
(SyUabut  by  the  Coiiirt.) 

Appeal    from  circuit   court,  Douglas 

county;  R.  S.  Bean,  Judge. 

This  Is  an  appeal  from  an  order  con- 
flrnilng  a  sheriff's  sale  made  upon  a  de> 
cree  oi  foreclosure.;  also  from  an  order 
allowing  the  execution  upon  which  such 
sale  was  made  to  be  amended.  On  the  2d 
day  of  July,  188S,  a  final  decree  of  fore- 
closure was  entered  in  this  court  In  said 
cause,  for  the  sum  of  $13,045,  and  Interest^ 
and  $250  attorney's  fees,  and  for  costs 
and  disbursements.  The  mandate  was 
duly  filed  and  entered  in  the  court  below 
on  the  10th  day  of  October,  1S88.  On  the 
15th  day  ot  October.  1888.  an  execution 
was  IsHued  to  enforce  said  decree,  and 
placed  in  the  hands  of  the  sheriff  of  Doug- 
las county  for  service,  who  advertised 
the  lands  described  In  said  writ  for  sule 
on  the  1st  day  of  December.  1K8S.  On  said 
day,  a  part  of.  said  lands  were  sold  to  8. 
0.  Flint  and  O.  A.  Taylor  for  $3,300,  and 
the  residue  to  W.  S.  Hamilton  for  $10,300, 
amounting,  In  the  aggregate,  to  the  sum 
of  $13.i)U0.  After  the  entry  of  said  decree, 
a  payment  was  made  thereon  before  said 
sale  of  $S15.60.  The  aggregate  amount  of 
the  costs  and  attorney's  fees,  at  the  time 
of  the  sale,  was  $643.07.  It  appears  from 
the  sheriff's  return  that  there  was  from 
the  proceeds  of  said  sale  In  his  hands  the 
Bum  of  $12.0o6.f@,  to  apply  on  said  decree, 
leaving  a  balance  due  thereon  of  $3,017.77 
On  tlie  tith  day  ot  May.  1SS9,  the  plitintir 
moved  to  confirm  said  sales,  which  mo- 
tion was  on  the  next  day  duly  allowed  by 
the  court,  and  said  sales  confirmed.  One 

Sarcel  of  said  land  was  sold  to  W.  S. 
[amiiton,  as  appears  from  the  sherUT's 
certificate  of  redemption,  for  the  sum  o< 
$5,000.  On  the  3l8t  day  of  August,  I8S9 
the  defendant  R.  Phi[)pB  duly  redeemed 
thefiame  by  paying  said  sheriH  the  sum 
of  $5,376.  The  laud  thus  redeemed  Is  de- 
scribed as  the  donation  land  claim  of  R. 
Phipps  In  townships  28  and  29  8.,  range  6 
M'.,— the  donation  land  claim  ot  Robert 
McKee  in  townships  28  ond  29  S.,  range  6 
W.;  all  of  the  donation  land  claim  of 
Monroe  C.  McCloud  that  lies  north  and 
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east  of  the  South  Umpqua  river,  In  Doug- 
las county,  Or.  On  the  9th  day  of  Octo- 
ber, 1889,  the  clerk  of  the  circuit  court  of 
Douglas  county.  Or.,  issued  another  ex- 
ecution on  said  decree,  in  which  It  was  re- 
cited that  S.  O.  Flint,  at  the  regular  Octo- 
ber term.  1888,  of  the  circuit  court  of  Doug- 
las county.  Or,,  to-wlt,  Wednesday,  Oc- 
tober 10, 1S88,  recovered  a  Judgment  by 
foreclosure  of  a  mortgage  and  against  the 
above-named  defendant  K.  Phipps  and 
against  the  following  described  mortgaged 
premises,  to-wit:  The  donation  claim  of 
M.  C.  McCIond,  No.  41  In  township  28  S., 
range  6  W.,  bounded  and  described  as  fol- 
lows, to-wit:  Beginning  at  a  point  12 
chains  north  and  9.25  chains  east  from 
the  south-west  corner  of  section  33; 
thence  north  4U  chains;  thence  east  40 
chains:  thence  south  40  chains;  thence 
north,  H9  deg.  34  rain,  west,  39.56  chains, 
to  the  place  of  beginning.  The  donation 
land  claim  No.  42,  of  Kobert  Phipps,  in 
township  28  S.,  range  6  W.,  and  dona- 
tion claim  No.  37,  of  Robert  Phipps, 
in  township  29  S..  range  6  W.  The  do- 
nation claim  of  Robert  McKee.  in  town- 
ships 28  and  29  S..  range  6  W.,  (notlH- 
cation  No.  5,869.)  And  it  is  further  re- 
cited that  it  has  been  decreed  by  the  court 
that  the  mortgage  of  the  plaintiff  t>e  fore- 
closed, and  all  rights  of  the  defendants  W. 
R.  Willis,  Carrie  WUlla.  his  wife,  S.  Ham- 
ilton, G.  A.  Taylor,  and  H.  C.  Slocum  are 
decreed  to  be  subsequent  to  the  lien  of  the 
plaintiff,  and  they  are  thereby  burred  of 
all  equity  of  redemption  in  snid  lands,  ex- 
cept such  rights  of  redemption  as  the 
laws  of  Oregon  confer.  The  sheriff  Is  then 
commanded  to  levy  upon  and  sell  the 
above-described  premises,  and  apply  the 
proceeds  arising  from  such  sale — First. 
To  the  costs  and  expenses  of  the  proceed- 
ings in  the  eiipreme  court  of  the  state  of 
Oregon,  and  in  the  court  below.  Second. 
To  the  payment  of  the  decree  of  the 
plaintiff  therein,  to-wit:  The  unsatisfied 
balance  thereof,  92,305.97,  with  interest 
thereon,  at  the  rate  of  10  per  cent,  per  an- 
num.  from  the  9th  day  of  October,  18S9. 
By  the  sheriff's  return  on  this  execution, 
it  appears  that  he  levied  on  the  lands  de- 
scribed In  it  on  the  14th  day  of  October, 
1889,  and,  after  doly  advertising  the  same 
for  the  requisite  time,  they  were  eold  to 
T.  R.  Sheridan  on  the  16th  defy  of  Novem- 
ber, 1S89,  for  the  sum  of  *2,390.  This  satis- 
fled  said  decree  and  costs,  the  sheriff  re- 
cites, leaving  $3.04  in  his  hands.  On  the 
22d  day  of  November,  1889,  the  defendants 
W.  R.  Willis  and  R.  Phipps  filed  their  ob- 
jections to  the  confirmation  of  sale  as  fol- 
lows: First.  For  that  the  said  execution 
docs  not  describe  or  follow  the  terms  of 
any  judgment  or  decree  in  the  above-enti- 
tled court  and  cause.  Second.  It  does  not 
state  the  amount  of  any  judgment  or  de- 
cree, or  the  amount  actually  due  thereon. 
Third.  For  that  the  only  decree  entered 
In  the  above-entitled  court  and  cause  was 
a  decree  dated  October  10, 1888,  ordering 
the  sale  of  the  lands  In  this  execution,  to- 
gether with  a  large  body  of  other  lands, 
and  said  decree  and  order  were  duly  eu- 
foreed  by  virtue  of  an  execution  leaned  on 
the  loth  day  of  October,  1S88,  and  sale  of 
nil  ol  the  premises  in  said  decree  described 


on  the  1st  day  of  December,  1888,  and  the 
proceeds  of  said  sale  paid  to  the  plaintiff 
above  named,  as  fully  appear  by  the  rec- 
ords of  the  court.  Fourth.  For  that  the 
sheriff's  return  shows  a  sale  of  all  thf- 
rtght,  title,  and  interest  of  the  defendant 
R.  Phipps,  In  and  to  the  land  described  in 
tbc  execution  on  the  28d  day  of  Septem- 
ber, 1886,  when  the  only  judgment  or  de- 
cree on  the  record  of  this  court  In  this 
cause  against  the  defendant  R.  Phipps 
WHS  entered  on  the  10th  day  of  October, 
1S88.  Fifths  Forthat  the  sale  was  not  au- 
thorised by  the  jodgment,  decree,  or  execn- 
tlon  Issued  In  said  canse.  Stxtb.  There 
is  no  judgment  or  decree  In  the  records  of 
this  court  that  will  authorize  the  lasuance 
of  the  execution  issued  in  this  cause. 
Seventh.  The  only  decree  and  order  for 
sale,  authorizing  an  execution  against 
the  real  property  described  in  this  execn- 
tion,  bad  been  fully  executed  and  satielied 
before  the  Issue  of  this  execution.  Eighth. 
The  execution  In  thiscaaedoes  notautbor- 
Ise  the  sale  of  any  interest  or  title  of  the 
defendant  R.  Phipps,  in  and  to  the  prem- 
ises mentioned  therein,  prior  to  the  10th 
day  of  October,  18S8.  On  the  2d  day  of  De- 
cember. 1889.  the  plaintiff  filed  a  motion 
to  amend  the  execution  us  well  as  the  re- 
turn. The  defendants  also  filed  a  motion 
to  quash  the  execution.  The  court  sus- 
tained the  plaintiff's  motions,  and  al- 
lowed the  execution  to  be  amended,  and 
then  confirmed  the  sale,  at  the  same  time 
overruliug  the  defendants'  objections  to 
such  confirmatiou,as  well  as  their  motion 
to  quash.  From  these  rulings,  this  ap- 
peal Is  taken. 

W.  WUlis,  for  appellants.  J.  C.  Fah 
lenon  and  Hamilton  &  Hamiltoa,  for  re- 
spondent. 

Strahan,  C.  J.,  [after  stating  the  facts 
as  above.)  The  first  question  presented 
by  the  record  Is  the  sufficiency  of  the  exe- 
cution, upon  which  the  sale  was  made.  It 
appears  that  there  had  been  a  prerlons 
sale  of  all  the  lands  described  In  the  de- 
cree, and  that  the  tracts  of  land  described 
in  thewrit  had  been  redeemed  by  the  judg- 
ment debtor;  but  the  writ  fails  to  follow 
the  decree  in  every  essential  particular 
except  the  names  of  the  parties.  The 
power  of  amendment  is  conceded,  and.  In 
most  cases,  should  be  exercised  to  sup- 
port a  title  acquired  at  such  sale;  but  it 
is  Mtill  a  power  which  must  be  exercised 
cautiously,  and  in  view  of  the  facts  of  the 
particular  case.  A  few  months  pre-  * 
viously.  this  land  sold  for  ?5,00(t.  At  the 
sale  in  question.  It  only  brought  about 
f 2,300.  What  caused  this  discrepancy 
does  not  appear.  It  cannot  be  claimed 
that  BO  short  a  time  had  produced  any 
effect  upon  the  value  of  the  proi>erty. 
Courts  always  exercise  full  control  over 
their  procrases.  so  that  suitors  shall  not 
be  prejudiced,  either  by  the  form  of  the 
writ  or  the  manner  ol  its  execution.  Mc- 
Kee T.  Logan,  82  Mo.  524.  The  defects  In 
this  writ  may  have  been  the  reason  why 
the  property  did  not  sell  for  as  much  as  at 
the  previous  sale,  and.  if  so,  then  the  par- 
ties were  Injured  to  the  amount  of  the  dif- 
ference between  the  present  and  former 
sale.  Under  this  view  of  the  subject,  we- 
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think  the  better  practice  would  have  been 
for  the  court  below  to  have  qoaHhed  the 
writ  on  the  defendants'  motion,  rather 
than  to  have  amended  It.  This  power  of 
amendment  is  a  very  salutary  one,  but  It 
ouRht  always  to  be  exercised  in  further- 
ance of  Justice.  Id  this  case,  we  have 
concluded  to  reverse  the  decree  appealed 
from,  and  to  quash  the  writ. 

The  other  question  presented  Is  not 
fully  presented  by  this  record.  It  was 
said  at  the  argument  that  the  defendant 
Willis  had  purchased  Phlpp's  Interest  in 
tills  land  before  the  decree  of  foreclosure, 
and  taken  a  deed  therefor;  but  the  fact 
does  not  appear  in  the  record.  If  it  did. 
what  effect  the  fact  would  have  upon  the 
rifcfats  of  these  parties  Is  not  so  manifest. 
Boyce  v.  VVight,2  Abb.N.r.l67;  Bowersv. 
Arnou:c,  33  N.  Y.  Super.  Ct.  530 ;  Teabout  v. 
Jaffray,  74  Iowa.  28.  36  N.  W.  Rep.  783; 
Hervey  v.  Krost,  1 16  Ind.  268, 19  N.  E.  Rpp. 
125;  Clayton  v.  Ellis.  50  Iowa.  690.  But, 
whatever  the  correct  rule  may  be,  we  do 
not  care  to  enter  upon  Its  consideration 
until  all  the  facts  are  before  us.  Let  the 
decree  appealed  from  be  reversed. 


Or.  345) 


Little  v.  Cogswell. 


(Supreme  CmiTt  Oregon.  Jan.  21, 1891.) 
BTATnTE»— Repeal  bt  Implication. 
A  new  statute,  revisinp  the  whole  subject- 
matter  of  an  old  one,  and  evidently  Intended  as  a 
substitute  for  It,  although  there  is  no  clause  to 
that  effect,  will  operate  as  a  repeal  of  the  old 
law. 

(Syllalifis  by  the  Court.) 

Appeal  from  circuit  court,  Lake  county. 

The  respondent  recovered  a  Judgment  In 
the  circuit  court  for  Lake  county  against 
appellant  In  au  action  at  law,  and  filed  a 
statement  of  his  costs  and  disbursements, 
which  included  the  clerk's  and  sheriff's  fees, 
to  which  appellant  filed  objections.  The 
county  clerk  found  for  respondent,  from 
which  an  appeal  was  taken  to  the  circuit 
court,  and  that  court  allowed  respond- 
ent as  disbursements  paid  V/.  T.  Boyd, 
county  clerk,  916.95,  and  an  additional 
sum  of  3S%  per  cent,  to-wlt,  J5.65,  making 
a  total  o!  *22.C0,  and  paid  William  Carl, 
Bherlff,  ?6.r»0,  and  an  ndditlonai  per 
cent.,  to- wit.  $2.17,  makinga  total  of  |8.67, 
from  which  judgment  this  appeal  is  taken. 

C.  A.Cogswell,  for  appellant.  P.P.Prim 
and  H.  K.  Haana,  for  respondent. 

Bean,  J.,  (after  stating  the  facts  as 
above.)  The  only  question  presented  by 
this  appeal  1^  whether  the  clerk  and  sher- 
iff of  Lnke  county  are  entitled  to  receive 
for  their  services  33J^  per  cent.  In  addition 
to  the  tees  provided  In  sections  3  and  4  of 
the  act  of  the  legislative  assembly  ap- 
proved February  25, 18S5.  An  InteiliKent 
undei-standing  of  this  question  requires  a 
briel  reference  to  the  various  acts  of  the 
legislature  concerning  thefees  of  these  offi- 
cers. In  1S82  (Laws  1882,  p.  45)  an  act 
was  passed  regulating  the  fees  of  clerks 
and  sheriffs  In  the  various  counties  of  the 
state,  which,  for  tbe  purposes  of  this  case. 
maybes^)d  to  have  divided  the  counties 
into  three  closses.and  provided  a  schedule 
of  fees  for  each  class,  i^tions  2  and  3  of 


this  act  provide  the  fees  lor  the  clerks  and 

sheriffs  tu  the  counties  of  the  first  class. 
Section  7  provides  that  clerks  and  sheriffs 
In  certain  counties,  including  Lake,  shall 
receive  for  their  services  au  additional 
compensation  to  that  provided  for  those 
In  the  first  class  of  percent.;  while 
sections  8  and  9  provide  a  schedule  of  fees 
for  the  counties  of  the  third  class,  which 
are  the  counties  of  Coos,  Curry,  Clatsop, 
Columbia,  Josephine,  and  Tillamook,  the 
fees  for  these  counties  being  largely  in  ex- 
cess of  those  provided  for  the  other  coun- 
ties. In  1885  (Laws  1SS5.  p.  63)  an  act 
was  passed,  approved  February  23,  1885, 
amending  section  7  of  the  act  of  1882,  by 
adding  to  the  counties  of  the  second  class 
therein  named  the  counties  of  Baker, 
Union,  and  Urant.  At  the  same  session  of 
the  legislature  an  act  was  passed,  ap- 
proved February  25, 1885,  amending  sec- 
tions 7, 8,  and  9  of  the  act  of  3882,  by  omit- 
ting the  counties  of  Lake  and  Klamath 
from  section  7,  and  adding  these  counties 
to  sections  8  and  9,  thus  transferring  these 
counties  from  the  second  to  the  third  class. 
It  is  contended  by  counsel  for  respondent 
that  the  attempt  to  amend  section  7  of 
the  act  of  1S82  by  the  act  of  February  25, 
1885,  is  void,  because  this  section  had  al- 
ready been  amended  at  the  same  session 
of  the  l^slatnre,  two  days  previously, 
and  therefore  the  clerk  and  sheriff  of  Lake 
county  are  entitled  to  receive  for  their 
services  the  fees  provided  in  sections  3  and 
4  of  the  act  of  February  25, 1885,  and  an 
additional  SS%  per  cent.,  on  account  of  the 
provisions  of  the  act  of  February  23, 18H5. 
Conceding  that  the  attempt  to  amend  sec- 
tion 7  of  the  act  of  1882  Is  void,  as 
claimed  by  connsel,  the  conclusion  as  con- 
tended for  does  not  follow.  The  only 
matter  under  consideration  by  the  legisla- 
ture at  the  time  the  act  of  February  25, 
1885,  was  passed  was  the  fees  to  be  al- 
lowed the  clerks  and  sheritts  of  Lake  and 
Klamath  counties.  This  is  apparent  from 
the  general  scope  of  the  act.  The  only 
modification  It  makes  in  the  act  of  1882  is 
In  transferring  these  two  counties  from 
the  second  to  the  third  class,  thereby 
largely  Increaslug  the  fees  of  clerks  and 
sheriffs  In  these  counties.  It  was  evident- 
ly Intended  to  revise  the  whole  subject  of 
the  fees  of  these  ofhcers,  and  as  a  substi- 
tute for  all  previous  legislation  on  that 
subject,  by  transferring  Lake  and  Kla- 
math conntiesfrom  the  second  to  the  third 
class.  Although  the'  attempt  to  amend 
section  7  of  the  act  of  1882  by  omitting 
Lake  and  Klamath  counties  from  the 
counties  therein  named  may  be  void,  the 
amendment  of  sections  8  and  9  by  adding 
these  counties  Is  valid,  and  clearly  expresses 
the  legislative  intent.  A  careful  compari- 
son of  this  act  with  the  act  of  1882  can 
leavenodoubtthat  It  was  the  Intention  of 
the  legislature,  by  the  latter  statute,  to 
revise  the  entire  matter  to  which  thiy  both 
had  relerenc.to  make  such  changes  in  the 
fees  of  these  otficcra  as  it  thought  best, 
and  to  substitute  Its  will  as  expr<>Hsed  lu 
sections  3  and  4  of  the  act  of  lis85  for  the 
old  law.  The  act  of  February  25,  ISJCi. 
being  intended  to  revise  the  subject  of  the 
fees  of  clerks  and  sheriffs  of  these  counties, 
although  it  had  no  clause  to  that  effect. 
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operates  an  a  repeal  of  an  former  acts  In 
relation  to  the  same  eubject-matter.  Re- 
peals by  impMcatiOD  are  not  tavoredt  bnt 
a  new  statute  revlRlnff  the  whole  sub- 
Icct-matter  of  an  old  one,  and  evidently 
intended  as  a  BubRtltnte  for  It,  will  oper- 
ate  as  a  repeal  of  the  old  law,  although 
there  is  nn  clause  to  that  effeut.  This  has 
repeatedly  been  held  by  this  court.  (Grant 
Co.  V.  SelB.  5  Or.  243;  Hurst  v.  Hawn,  Id. 
275;  FlelBcbner  r.  Ghadwtck,  Id.  162,)  and 
is  generally  recognized  by  the  courts, 
(Rogers  v.  Watrous.  8  Tex.  62;  Davieea  v. 
Fairborn,  3  How.  636;  U.  S.  v.  Tynen.  11 
Wall.  88;  Pierpont  t.  Crouch,  lOCal.  815; 
Towie  T.  Mnrrett,  14  Amer.  Dec.  206,  and 
note.)  In  Grant  Go.  t.  Sels,  sopra,  the 
court  held  that  an  act  of  the  legislature 
fixing  the  Halai7  of  the  coonty  Judge  of 
that  county  at  $800  a  year  operated  as 
a  repeal  of  a  former  act  fixing  bis  salary 
at  $1,200,  altbougb  it  contained  no  clause 
to  that  effect,  and  that  the  county  could 
maintain  an  action  to  recover  from  the  de- 
fendant money  paid  bim  under  the  former 
act.  To  the  same  effect  Is  the  case  of 
Pierpont  t.  Crouch,  10  Cal.  315.  So  that, 
conceding  that  section  2  of  the  act  of  Feb- 
ruary 25.  1885,  which  attempts  to  amend 
section  7  of  the  act  of  1882,  1b  Invalid  and 
of  DO  elect,  (a  question,  however,  we  do 
not  undertake  to  decide,)  there  still  re- 
mains sufndentof  the  act  of  1885  to  clearly 
show  the  legislative  Intent.  By  the  act  of 
1882  no  schedule  of  fees  was  provided  for 
the  counties  of  Lake  and  Klamath,  bat 
the  clerks  and  sheriffs  of  these  counties 
were  to  receive  the  fees  provided  for  coun- 
ties of  the  fimt  class,  with  33}^  per  cent, 
added,  which  still  made  their  fees  much 
less  than  prescribed  for  counties  of  the 
third  class.  By  sections  8  and  4  of  the  act 
of  February  35, 188!>,  these  counties  were 
transferred  to  the  third  class,  and  a  sched- 
ule of  fees  prescribed,  and  It  would  cer- 
tainly be  doing  violence  to  the  clearly  ex- 
pressed legislative  intent  to  so  coiistrue 
this  act  as  to  allow  these  officers  the  max- 
imum fees  provided  for  any  of  the  counties 
of  the  state,  and  an  additional  compenaa- 
tlon  of  83^  per  cent.  In  the  construction 
uf  a  statute,  the  intention  of  the  legisla- 
ture Is  to  be  pursued,  If  possible.  Tu  as- 
certain this  intention,  resort  may  be  had 
to  the  entire  act,  and,  while  section  2  of 
the  act  of  February  25, 1885,  may  be  In- 
valid on  account  of  some  technical  defect, 
we  still  have  a  right  to  examine  It,  In  or- 
der to  ascertain  the  purpose  and  intent  of 
the  leglBlature.  It  follows,  therelore,  that 
the  Judtrnient  of  the  court  below  must  be 
reversed,  and  this  cause  remandofl  to  the 
court  below,  with  directions  to  entt^r  a 
judgment  in  favor  of  renpondent  for  f  16.95 
(or  clerk's  fees,  and  f  6.50  for  sheriff's  fees, 
and  that  appellant  recover  bis  costs  and 
disbursements. 


(1  Wash.  St.  306) 

Van  HotTTBN  v.  Routbe  et  a/. 
{Supreme  Court  of  Washington.   Aug.  8,  1890.) 

ColfaTITUTIOMAL  LaW— TjTLB  OT  LaWS— SlNOLB 
SCBJECT. 

Act  Wash.  M:m:h  28,  1S90,  (Laws  1889-90, 
p.  51,)  eatitled  "An  act  allowing  scbool-dlstrtcts 
to  borrow  money  and  issue  bonds  for  the  building 
tad  furoisbinf  of  scbool-houses,  to  permit  the 


fandinit  of  scdiooi-distiiot  beads  horetotore  er 
hereafter  to  be  lasaed,  legalizing  the  same,  and 
declaring  an  emergency, "  inovides  for  extending 
the  issuing  of  bonds,  BaoooUdlstriots  oontais- 
ing  10,000  population,  to  5  per  cent,  of  their  tax- 
able property.  Held,  that  the  title  embraced  but 
one  subject,  and  auco  provision  was  within  the 
title,  and  wo*  valid,  thoi^  the  rem^ndw  of  the 
act  might  violate  Const  Wash,  art  S,  1 19.  provid- 
ing that  an  act  shall  contain  but  one  subject,  and 
that  shall  be  olearly  ezpreased  In  the  tiueu 

Appeal  from  district  court*  Spokane 

county. 

TV.  C.  JoneaAoT  appellant,  fl.  E.  Hough- 
ton, for  appellee. 

Scott,  J.  Plaintiff  brought  this  action 
to  enjoin  the  defendants,  who  were  direct- 
ors of  school-district  81,  comprising  the 
city  of  Spokane  Falls,  from  negotiating  cer- 
tain school-district  bonds  amonntlng  to 
$250,000,  which  had  been  authorized  by  a 
vote  of  the  district.  The  amount  exceeds 
2)i  per  cent,  of  the  taxable  property  there- 
in. The  defendants  demurred  generally 
to  the  complaint.  The  court  Bustained 
the  demurrer,  and  the  plaintiff  appealed 
to  this  court.  The  only  question  In  the 
case  la  as  to  the  validity  of  an  art,  ap- 
proved March  28,  1890,  purporting  to 
amend  section  1  of  an  act,  approved 
March  19, 1890,  relating  to  the  Issuance  of 
such  bonds,  both  of  said  acts  having  been 
passed  by  the  last  lesiBlntlve  assembly. 
Sec  Sess.  Laws  1889-90.  pp.45.  51.  The  act 
firstapproved  limited  the  issuing  of  bonds, 
by  schuul-dlstricts  containing  a  popula- 
tion of  10,000  or  more,  to  an  amount  not 
exceeding  2%  per  cent,  of  the  taxable  prop- 
erty therein.  The  population  of  this  dis- 
trict exceeds  10,000.  The  lateract.lf  valid, 
extends  the  limit  to  5  per  cent,  in  all  cases. 
It  Is  urged  by  appellant  that  it  is  void 
inconsequence  of  Itscontalnlng  more  than 
one  subject,  and  that  the  mutters  con- 
tained in  the  a^t  are  not  sufficiently  ex- 
pressed in  thetitle.  Seesectlon  19,  art.  2,  of 
the  stateconstitutlon.  Weare  of  theopin- 
lon  that  the  later  act  Is  valid,  at  least  in 
so  far  as  It  extends  the  limit  to  5  per  cent^ 
of  the  taxable  property  regardless  of  pop- 
ulation, and  In  incorporated  dtlca  mak- 
ing the  last  preceding  atisessment  for  city 
purposes  the  basis  for  determining  the 
maximum  amount.  The  title  thereto  em- 
braces but  one  subject,  and  the  act  so 
far  being  cloorly  within  the  title,  and 
relating  to  Imt  one  subject,  It  sbonld  be 
sustained  in  any  event.  See  Cooley, 
Const.  Llm.  (5th  Ed.)  p.  178,  par.  6. 
As  to  the  validity  of  the  remainder  of 
the  act,  we  are  not  called  upon  to  decide 
here.  It  being  admitted  that  the  amount 
so  voted  for  is  within  the  5  per  cent,  limit, 
the  bonds  were  accordingly  authorized. 
The  judgment  of  the  court  below  is  af- 
firmed. 

Andbi»,  G.  J.,  and  Hott,  Dunbas,  and 
Stilbs,  JJ.,  concur. 


  (7  Utah.  9S) 

Eabton  t.  Thatchbb  et  al. 

(Supreme  Cmtrt  of  Utah.   Feb.  4,  1891.) 
SpBcirio  pBturoRMA.:(cB— CBBTiufTT  or  Da- 

BCBIPnOM. 

An  option  on^one-half  interest  of  [the  vea- 
dn]  in  horse*  and  ranch*  is  caiMhle  of  ^trUe 
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entorcement  as  the  ranch  may  be  identified  by 

extriBslc  evidence. 

Appeal  from  district  court,  third  dis- 
trict; H.  P.  Hendbbson.  Justice. 

C.  O.  Whittemore  and  S.  P.  ArmatroDg^, 
tor  appellant.  Miller  &  MagluDia,  tor  t&- 
flpondents. 

Zane,  C.  J.  The  plaintiff  Institnted  this 
action  In  the  district  cuurt  to  enforce  the 
specific  performance  of  an  alleged  contract 
In  the  words  and  figures  following:  "Lo* 
Kan.  Utah.  Feb.  8th,  1S9U.  Received  o(  J. 
M-  Easton  the  sum  of  $10.00,  as  an  option 
on  the  one-half  Interest  of  Hyrum  Thatch- 
er, of  Logan  City,  in  horses  and  ranch, 
etc.,  for  the  space  of  sixty  days;  the  sum 
agreed  upon  being  two  thousand  dollars 
cash  down,  and  «  balance  of  fifteen  hun- 
dred dollars  In  two  years;  in  all,  ¥3,500. 
In  case  of  failure  of  J.  M.  Easton  to  finish 
contract,  he  to  forfeit  the  option.  Htbum 
Thatcaer.  J.  M.  Easton.  [iseal.]"  A 
more  particular  description  of  the  proper- 
ty was  given  In  the  complaint,  and  due 
expcotlon  and  delivery  of  the  contrac^t 
was  also  averred.  It  was  also  alleged 
that  the  defendant  John  E.  Price,  after 
such  delivery  and  with  a  knowledge  of  it, 
purchnsed  the  same  property  of  Thatcher, 
and  that  the  plaintiff  offered  to  perform 
the  contract  on  his  part,  and  demanded 
the  execution  thereof,  and  that  Thatcher 
had  refused  to  pei^orm  on  his  part.  To  the 
complaint  the  defendants  Interposed  a  de- 
murrer on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  the  court  sustained.  From 
this  decision  of  the  court  the  plaintiff  has 
appealed  to  this  court,  and  assigns  the 
same  as  error.  The  only  question  argued 
by  counsel,  and  submitted  for  onr  consid- 
eratluq  and  decision.  Is,  was  the  contract 
void  for  UDcertalnty  In  the  description  of 
the  land?  That  description  Is,  ** one-halt 
Interest  of  Hyrum  Thatcher  In  horses  and 
ranch.**  This  is  equivalent  to  saying,  "  a 
ranch  In  which  Hyram  Thatcher  owns  a 
one-half  Interest.  Extrinsic  evidence  to 
show  that  Hyrum  Thatcher  owned  a  one- 
halt  Interrat  in  a  ranch  would  t>e  compe- 
tent. And  It  would  also  be  competent  for 
witnesses  familiar  with  the  ranch  to  de- 
scribe it,  giving  its  boundaries.  By  such 
evidence  the  contract  could  be  applied  to 
its  subject-matter;  and  it  the  existence  of 
each  a  ranch  was  to  be  so  shown,  in  the 
absence  of  any  proof  of  another  ranch  In 
which  Hyrum  Thatcher  owned  a  one-halt 
interest,  the  subject  of  the  contract  would 
be  identified,  and  it  would  not  be  within 
the  statute  of  frauds.  It  would  also  be 
competent  to  prove  that  Hyrum  Thatcher 
owned  a  one-half  Interest  in  no  other 
ranch.  The  above  statement  of  the  law  Is 
supported  by  the  following  authorltien: 
Waring  V.  Ay  res,  40  N.  Y.358:  Devi.  Deeds, 
§  113:  Notes  to  Atwood  v.  Co'jb,  26  Amer. 
Dec.  667;  King  v.  Ruckman,  20  N.  J.  Eq. 
359;  Hurly  v.  Brown,  »8  Mass.  545;  1 
Greenl.  Ev.  g§  286,287;  Atwood  v.Cobb,  16 
Pick.  227:  Hcanlan  v.  Oeddes,  112  Mass.  Ifi. 
We  are  ot  the  opinion  that  the  court  be- 
low erred  in  sustaining  the  defendants' de- 
murrer to  the  plaintiff's  complaint.  That 
derision  is  reversed,  and  tlie  case  Is  re- 
manded, with  directions  to  the  court  be- 


low to  overrule  the  demurrer,  and  permit 
defendants  to  answer. 

Andbbson,  Blackbubn,  and  Minsb,  JJ., 
concur. 


a  UUh.  103) 

Mead  v.  Metcalf,  Marshal. 
(Susnvme  Ootnt  of  Utah.  Jtjx.  20, 1891.) 
Apfsaz.  noH  DncHAEOs  OH  Habsab  Corpus. 
From  an  order  of  the  district  conrtdiBchars- 
Ing  a  person  ttom  arrest  on  habeas  cormu  no  ap- 
peal Ifes  under  Organic  Act  Utah  Terntory,  |  k 
and  2  Comp.  Laws  Utah  1888,  SS  8635,  61M,  pro- 
viding that  appeals  shall  lie  fromflnal  Judgments 
in  an  action  or  special  ^t)oeediiig,  or  in  oriminal 
actions,  from  qoestions  of  law  alone. 

Appeal  from  district  court,  first  district; 
James  A.  Min£u,  Judge. 

A.  S.  Heywoodr  for  appellant.  Smith  A 
Smitbt  for  respondent. 

Zanb,  C.  J.  The  plaintiff  was  arrested 
for  a  violation  ot  an  alleged  ordinance  ot 
Ogden  City  prohibiting  dentlstsfrou  prac- 
ticing  their  profession  without  a  license 
from  a  hoard  of  examiners  appointed  by 
the  city  council;  and  the  conrt  below  dls- 
chan^  him  after  a  hearing  upon  a  writ 
ot  bRbeaa  corpus.  From  the  order  of  dis- 
charge the  defendant  has  prosecuted  an 
appeal  to  this  conrt,  and  the  plaintiff 
moves  the  court  to  dismiss  for  the  reason 
that  the  right  of  appeal  does  not  e:£lst 
from  such  an  order. 

When  an  Individual  Is  unlawfully  de- 
prived of  his  liberty  a' writ  of  b&beas  cor- 

&U8  Is  bis  most  simple  and  speedy  remedy. 
Oder  the  statutes  ot  Dtah  the  writ  may 
Issue  upon  application  of  the  prisoner  or 
other  person  on  his  behalf,  or  the  ]udge  or 
court  may  Issue  the  writ  on  his  or  its  own 
motion  upon  sufficient  evidence;  and  upon 
the  return  of  the  writ  the  statute  requires 
the  court  or  Judge  to  proceed  in  a  sum- 
mary manner  to  hear  the  testimony  and 
arguments,  and  to  dispose  of  the  prisoner 
as  the  case  may  require.  And  in  all  cases 
where  the  imprisonment  is  for  a  criminal 
offense,  and  the  commitment  may  have 
been  Informal  or  without  due  authority, 
or  the  process  may  have  been  executed  by 
a  person  not  duly  authorized,  the  cuurt  is 
authorized  to  make  a  new  commitment,  or 
admit  the  party  to  ball,  it  the  case  be  ball- 
able.  The  duty  of  the  judge  or  court  upon 
such  a  hearing  la  similar  to  that  of  the 
magistrate  upon  a  preliminary  examina- 
tion; and,  though  the  prisoner  may  be  dis- 
charged, he  may  be  again  arrested  for  the 
same  offense  upon  a  sufficient  showing. 
While  the  decision  of  the  judge  or  court 
may  liberate  the  prisoner  from  arrest,  It 
dues  notdeternilne  his  Innocence.  Hemay 
be  Indicted,  tried,  and  convicted  without 
regard  to  the  discharge  upon  the  writ  of 
habeas  corpus.  Upon  such  a  hearing  the 
guilt  or  Innocence  of  the  prisoner  ot  the 
crime  charged,  or  of  the  right  to  reimpria- 
on  him  In  consequence  of  it,  cannot  be 
dually  determined.  The  order  of  hie  dis- 
charge simply  releases  him  from  the  par- 
ticular restraint  to  which  he  Is  subjected. 
Such  a  decision  cannot  convict  him  or  ac- 
quit blm  ot  the  crime,  or  determine  his  Im- 
prisonment In  consequence  of  it.  It  is  nut 
final.  Section  9  of  the  Organic  Act  of  Utah 
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Territory,  provides  that  "write  of  error, 
bills  of  esceptluns,  and  appeal  shall  be  al- 
lowed in  all  cases  from  the  final  decision 
of  said  district  courts  totiie  supremecourt 
under  such  regulations  as  ma.v  be  pre- 
scribed by  law. "  And  section  3G35,  vol.  2, 
Coijip.  Laws  Utah  1888,  provide  that  "an 
appeal  may  be  talcen  to  the  aupremecoart 
from  the  district  court  from  all  final  Jude- 
nientH  in  an  action  or  special  proceedinKi " 
etc.  And  section  f>134  of  the  same  volume 
provides  that  "either  party  in  a  criminal 
action  may  appeal  to  the  supreme  court 
on  questions  of  law  alone."  The  order 
from  which  the  defendant  attempted  to 
appeal  was  not  a  final  Judgment  within 
either  of  the  provisions  nbovequoted;  nor 
did  the  order  of  discharge  upon  the  hear- 
Intrupon  the  writ  of  habeas  corpusinvoive 
a  queRtlun  of  law  only;  nor  do  we  think 
an  appeul  from  such  an  order  within  any 
special  provision  of  the  statute.  In  some 
of  the  states  thedecision  of  thecourt  upon 
BDch  a  bearing  may  be  reviewed  at  the 
Instance  of  the  state  when  the  prisoner  is 
discharged,  as  well  as  at  the  instance  of 
the  prisoner  when  he  Is  remanded.  In 
others  the  appeal  is  allowed  only  at  the 
instance  of  the  prisoner  when  he  Is  re- 
manded, or  when  the  writ  Is  denied.  The 
right  of  appeal  does  not  exist  Inelthercase 
without  statutory  authority.  Tu  entan- 
gle the  proceeding  by  writ  of  habeas  cor- 
pus with  on  appeal  would  deprive  it  of  its 
efficacy  as  a  simple  and  speedy  remedy  for 
the  wrongs  for  which  it  was  designed.  In 
many  cases  au  appeal  would  be  an  idle 
process  unless  the  prisoner  could  be  held 
daring  its  pendency;  and.  If  so  held,  this 
beneficent  and  time-honored  writ  in  ail 
such  cases  would  he  thereby  deprived  of 
its  efficacy  us  a  means  of  swift  relief  from 
oppression  by  unlawful  imprisonment.  In 
the  case  of  In  re  Ciasby,  3  Utah,  1H3.  1  Pac. 
Rep.  S5'J.  the  court  held  that  neither  the 
defendant  named  in  the  writ  nor  the  peo- 
ple have  the  right  to  an  appeal  from  an 
order  ditscharglng  a  person  upon  a  bear- 
ing upon  a  writ  of  habeas  corpus.  To  the 
same  effect  are  People  v.  Schuster,  40Cal. 
627;  Wyeth  v.  Richardson,  10  Gray,  240. 
We  are  of  the  opinion  tiiat  an  appeal  does 
not  lie  to  this  court  from  an  order  of  the 
district  court  discharging  a  person  from 
arrest  upon  a  writ  of  ImbeHs  corpus.  The 
motion  «tf  the  respondent  to  dismiss  the 
appeal  for  want  of  jurisdiction  in  this 
court  to  bear  It  Is  allowed.  Appeal  dis- 
missed. 

Andbbbon  and  Bi.ACKBunN,  JJ.,  concur. 


(7  Utah,  107) 

Sphecht  et  al.  v.  Paksons,  United  States 
Marslial. 

(Supreme  Court  of  Utah.   Jan.  21,  1891. ) 

ASBIGXHEVT  FOR  BeSKFIT  OP  CREDITORS — VALID- 
ITY— Power  to  Sell  on  Credit. 
An  asaigameiit  wherein  the  assignee  ac- 
cepts the  trust,  and  agrees  "to  execute  the  same 
by  disposing  ol  the  property,  *  *  *  and  ap- 
plying the  proceeds  to  the  payment  of  said 
debts, "  does  not  by  implication  authorize  the  as- 
signee to  sell  on  cfedit,  which  would  invalidate 
it,  under  3  Comp.  Laws  Utah,  S  28:38,  providing 
that  every  assignment  made  with  intent  to  hin- 
der, delay,  or  deA*aud  creditors  shall  be  void. 


Appeal  from  district  court,  first  dis- 
trict; U.  P.  Henderson,  Justice. 

Kimball  A  Alliison,  for  appellant.  Smith 
&  Smith,  for  i-espondents. 

Zang,  C.  J.  It  appears  from  the  record 
In  this  case  that  one  Valentine  H.  Hard- 
ing, on  the  4tta  day  of  October,  1890.  as- 
signed to  respondents  the  goods  In  ques- 
tion, to  pay  bis  debts,  and  that  while 
they  were  In  possession,  as  such  as- 
signees, the  appellant,  as  United  States 
marshal,  levied  an  attachment  on  them. 
On  the  trial  of  the  case  In  the  court  below, 
the  defendant  objected  to  the  Introdoc- 
tlon  of  the  assignment  In  evidence  on  the 
ground  that  it  was  void  under  the  follow- 
ing provision  of  the  statute  of.  Utah: 
"Every  conveyance  or  assignment,  in  writ- 
ing or  otherwise,  of  any  estate  or  interest 
in  lands  or  in  goods,  •  •  •  made  with 
the  Intent  to  delay,  hinder,  or  d^raud 
creditors  or  other  persons  of  their  lawful 
*  *  *  debts  or  demands,  shall  be  void." 
2  Comp.  Laws,  §  2S38.  The  court  over- 
ruled the  objection,  and  the  defendant  ex- 
cepted. The  court  also  charged  the  jury 
that  the  eissignment  was  valid,  to  which 
appellant  also  excepted.  The  appellant 
relies  on  both  exceptions,  and  assigns  the 
ruling  and  charge  of  the  court  as  error. 
He  insists  that  the  aaslgnnient  conferred 
the  power  to  sell  the  property  assigned  on 
credit,  and  that  It  is  (or  that  reason  void. 
The  language  which  it  is  contended  confers 
such  authority  to  sell  on  credit  is  as  fol- 
lows: "Out  of  the  proceeds  of  the  person- 
al property  »  *  •  will  pay, "  etc. 
"  The  said  parties  *  •  *  accept  this  trust, 
and  agree  to  execute  the  same  by  dispos- 
ing of  the  property,  •  *  *  and  apply- 
ing the  proceeds  to  the  payment  of  said 
debts."  The  Intention  toauthorizetheas- 
signees  to  sell  on  credit  Is  not  express.  Is 
it  Implied?  The  term  "proceeds"  of  a  dis- 
Dosition  of  property  can  be  construed  to 
mean  money  or  other  property,  and  so  the 
term  "dispose."  In  the  connection  in 
which  It  is  fonnd,  may  mean  a  sale  for 
cash  or  on  time,  or  an  exchange  for  other 
property.  To  construe  the  language  used 
as  meaning  a  sale  for  cash  supports  the 
instrument;  but  to  Interpret  it  as  author- 
ising a  sale  upon  time,  or  exchange  of  the 
goodf?  for  other  property,  renders  the  as- 
signment void.  But  the  first  construction 
mentioned  Is  equally.  If  not  more,  reason- 
able than  either  of  the  others.  When  au 
assignment  may  be  given  a  reasonable 
construction  by  *hlch  it  is  valid,  and  an- 
other by  which  It  Is  void,  the  rule  is  to 
adopt  the  one  that  supports  it.  In  such 
case  thecourt  will  assumethat  the  assign- 
or intended  to  make  a  valid  Instrument; 
that  he  did  not  lnt«id  to  violate  the  law. 
In  Nye  v.  Van  Musan,  6  Mich.  346,  the 
court  said:  "It  Is  fourthly  objected  that 
the  assignment  was  vuid  as  allowing  the 
assignees  to  sell  upon  credit.  The  as- 
sumption that  they  were  allowed  to  sell 
upon  credit  is  based  upon  the  following 
language:  'And  sell  and  dispose  of  the 
same  either  at  public  or  private  s^e,  as 
they  In  their  good  judgment  may  deem 
best,  and  upon  such  terms  and  conditions 
as  they  may  deem  most  advisable,  and 
tor  the  best  Interest  of  the  creditors,  con- 
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verting  the  same  luto  money,*  etc.  It  it  bo 
true  that  a  srant  of  a  power  to  sell  upon 
credit  would  render  the  aBBi^nment  void, 
(which  in  a  queetion  not  before  ns.)  yet 
we  think  a  lair  and  reasonable  interpreta- 
tion of  thin  language  will  not  justify  the 
construction  that  an  lileeal  act  wan  cod- 
teuiplnted.  This  provision  Is  usually 
found  in  the  forms  of  aSBlgnmenta consult- 
ed by  draughtsmen ;  and  it  iB  aa  reasona- 
ble to  presume  that  the  intent  in  follow- 
ing such  form  and  in  using  the  langnaKe 
was  for  a  lawful  as  for  an  unlawful 
purpose."  In  the  case  of  Benedict  v. 
Huntington.  32  N.  Y.  220,  the  court  said : 
"And  also  that  where  an  Instrument  does 
not,  by  an  express  provision,  authorize  an 
illegal  act,  the  legal  inference  is  that  the 
assignor  did  not  contemplate  or  intend 
to  authorize  ono."  The  same  principle  Is 
announced  In  Kellogg  v.  Slanson,  11  N.  T. 
302:  Wilson  v.  Robertson.  21  N.  Y.  587; 
Bnrrlll,  Asslgnm.  846.  The  case  of  Beus 
V.  Shaughnessy,  2  Utah,  492,  we  do  not 
regard  as  entirely  analogous  to  the  one  In 
hand.  We  have  carefully  examined  other 
cases  referred  to  by  counsel,  but  do  not 
deena  it  necessary  to  make  special  reference 
to  them.  We  are  of  opinion  that  the  ns- 
Bignment  which  we  have  considered  is 
valid,  and  that  the  Judgment  appealed 
from  should  be  afOrmed.  Jadgmmit  af- 
firmed. 

Anderson,  Blackburn,  aud  Minbb,  JJ., 
concDF. 


(7  Utah.  UO) 

Lego  et  a/,  v.  Larson. 

(Sujyrane  Court  of  Utah.   Jan.  20,  1891.) 
Appeal  fbom  Inferior  Coubts. 

1.  2  Comp.  Laws  Utah  1888,  §  5380,  provWinp 
that  appeals  from  Justices  of  the  peace  shall  not 
be  effectual  unless  appellaat  cause  the  papers  to 
be  filed  In  the  district  court  withiu  30  days,  and 
seijitioa  3037,  givijig  courts  of  record  power  to 
make  rules,  and  section  5459,  authorizing  the  col- 
lection from  appellant  of  a  Jury  fee,  in  Jury  cases, 
before  bis  papers  are  filed,  apply  to  appeals  from 
Voited  States  commissioners,  and  are  valid,  and 
within  the  legislative  power  of  the  territory. 

3.  Under  3  Comp.  Laws  Utah  \SS>),  S  30-.^,  au- 
thorizing courts  of  recoi-d  to  make  rules  not  in- 
consistent with  the  laws,  and  not  Imposing  "any 
tax  or  charge  upon  any  legal  proceeding. "  the 
court  may  by  rule  require  the  clerk's  fees  for  fil- 
ing and  docketing  the  papers  in  a  case  appealed 
from  a  justice  or  commissioner  to  be  paid  before 
the  case  is  entered,  and,  if  not  paid  within  30 
days,  authorize  the  opposite  party  to  pay  them, 
docket  the  case,  and  hare  the  appeal  dismissed. 

Following  Seit  Lake  City  v.  Bedwioe,  (Utah,) 
23  Pac.  Rep.  756. 

Appeal  from  the  district  court  of  the 
third  district  of  Utah  territory,  and  from 
an  order  of  said  court  disnii.fsing  an  ap- 
peal from  the  [Tnlted  States  commission- 
ers'court,  find  from  an  order  refusing  to 
vacate  such  order  of  dl^^missal,  and  rein- 
state the  appeal. 

Hoge  &  Hurmester,  for  appellant.  StB- 
pheDS  &  Hchruedpr,  for  respondents. 

Miner,  J.  The  record  in  tbiscase  shows 
that  on  March  17, 1890,  a  money  judgment 
.  was  obtained  bythe  plaintiff  and  respond- 
ent against  the  defendant  and  appellant 
before  United  States  CommlsRionerNorrell, 
at  8alt  Lane  City,  for  t218.75,  with  costs. 


and  that  on  the  19tb  day  of  March.  1890, 
an  appeal  was  duly  taken  from  such  judg- 
ment by  defendant  to  the  third  district 
court,  and  the  court  files  and  transcript  of 
the  commissioner  lodged  in  the  clerk's 
office  of  said  district  court  with  the  clerk 
thereof,  but  were  not  filed  by  such  clerk, 
but  simply  indorsed  thereon  the  words, 
"Received  March  l»tb>l»90,*'and  putawny 
In  the  pigeon-hole.  That  on  the  21st  day 
of  April,  1890,  on  an  ex  parte  application 
of  plaintiffs,  and  without  the  knowledge 
of  the  defendant's  attorney,  an  order 
was  obtained  In  said  court  dismissing 
such  appeal  for  the  reason  that  the  sum 
of  eight  dollars,  clerk  and  Jurors'  fees,  had 
not  been  paid  to  the  clerk  of  said  court 
within  30  days  after  the  appeal  papers 
therein  had  been  lodged  with  the  clerk 
thereof,  as  provided  by  the  rules  of  said 
court.  Tbat  on  the  15th  day  of  May, 
1890,  a  motion  of  defendant  and  appellant, 
duly  noticed,  was  heard  in  said  court, 
based  on  affidavits  of  defendant  and  Theo- 
dore Burmester,  presenting  a  state  of  facts 
tending  to  show  mistake.  Inadvertence, 
or  neglij^ence  on  the  part  of  the  defendant 
in  falling  to  pay  the  docket  fee  provided 
by  the  rules  o(  the  third  district  court, 
aud  asking  to  have  the  order  of  dismissal 
vacated,  and  the  appeal  reinstated,  which 
motion  was  denied  by  the  court,  an  ap- 
peal was  taken  to  this  court  from  each  of 
said  orders,  and  the  errors  assigned  are: 
"(1)  Tbat  the  court  erred  in  making  the 
order  dismissing  the  appeal,  there  being 
no  statuteauthorizing  such  dismissal,  and 
the  organic  act  expressly  gives  the  right 
of  appeal  and  a  trlai  de  novo  in  the  appel- 
late court:  (2)  that  the  court  erred  in  re- 
fusing to  set  aside  the  order  of  dlBmlssal, 
and  reinstate  the  case."  The  rei^ord  In 
this  case  presents  snhstantially  the  same 
questions  as  were  presented  to  this  court 
March  1^  1890,  in  the  case  of  Salt  Lake  City 
V.  Redwlne,  (Utah,)  23  Pac.  Hep.  756. 
where  the  learned  chief  jnsticeably  reviews 
the  same  questions  presented  here,  and  we 
see  no  reason  for  disturbing  that  decision. 
The  reasonlug  In  that  case  is  applicable  in 
this.  The  ground  of  the  order  dismissing 
the  appeal  In  this  case,  and  the  refusal  of 
the  court  to  set  aside  such  order  of  liismls- 
sal,  and  reinstate  the  case,  were  matters 
resting  in  the  sound  discretion  of  the  trial 
court,  and  the  record  In  the  case  presents 
no  good  reason  for  reviewing  that  discre- 
tion. The  order  and  decision  of  the  third 
district  court  are  affirmed,  with  costs. 

Andbrbon  and  Blackburn,  JJ.,  concur. 


(7  tJtah.  113) 
DUNBHEE  T.  OeOGHEOAN. 

[Supreme  Court  of  Utah.  Jan.  27, 1891.) 
Hbasube  ot  Dahaobs—Brbach  of  Contract. 
In  an  action  for  breach  of  contract  to  con- 
vey land  against  a  render,  who  neither  had  title 
at  the  time  he  made  the  contract  nor  acquired  it 
afterwaids,  the  vendee's  damage  Isthedifference 
between  the  contract  price  and  the  value  of  the 
propCTty  at  the  time  tine  conveyance  should  have 
been  made. 

Appeal  from  district  court,  third  dis- 
trict; C.  S.  Zanb.  Chief  Justice. 
Stepbeaa  &  Scbroeder,  for  appellant. 
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C,  XV.  Morao  and  C  Boydf  for  respond- 
ent. 

MmER,  J.  Tbl8  Is  an  action  broug^ht  by 
the  plaintiff,  Dunsbee,  against  tbe  appel- 
lant, Geoghegan,  In  the  third  district 
court,  January  7. 1890,  wherein  tbe  plain- 
tiff clalme  that  on  October  28.1889,  be  par- 
chased  from  the  derendant  a  certain  lot  of 
land  in  8alt  Lake  City,  through  defendant's 
agent,  as  a  real  estate  dealer ;  and  that 
a  written  agreement  was  entered  Into, 
which  was  duly  slgued  and  delivered  by 
the  defendant  to  the  plaintiff,  wherein  de- 
fendant promised  and  agreed  to  sell  and 
convey  to  tbe  plaintlfftbe  whole  ufsaldlot, 
for  an  agrrad  eonslderation  of  93,600,  foOO 
<^  which  sum  was  then  paid  to  thedefend- 
ant  by  the  plaintiff,  and  the  balance  of  tbe 
purchase  price  was  to  be  paid  January  1, 
ISiM),  at  which  date  a  full  conveyance  of 
the  property  was  agreed  to  be  made  by 
the  defendant  to  the  plaintiff;  and  that 
on  January  1, 1890,  the  plaintiff  tendered 
to  defendant  the  balance  doe  on  said  con- 
tract of  purchase,  and  demanded  a  deed  in 
accordance  with  the  terms  of  the  contract, 
which  deed  of  conveyance  was  refnsed, 
and  plointiff  claims  damages  In  the  sum 
of  f  fi.OOO  in  consequence  thereof.  Defend- 
ant admits  tbe  due  execution  of  tbe  con- 
tract to  sell  and  convey  the  premises  as 
stated,  bat  denies  that  be  was  the  owner 
of  the  said  land  at  the  time  ol  tbe  execu- 
tion and  delivery  of  the  contract,  except 
only  on  undivided  one-tfaird  part  thereof; 
that  bis  power  to  convey  the  whole  of  the 
land  was  conditional  upon  the  joining 
of  his  co-tenants  In  such  deed,  which  he  In 
good  faith  believed  they  would  do,  all  of 
which  facts  plaintiff  well  knew  when  tbe 
contract  was  made.  Defendant  tendered 
judgment  for  $550  and  coAts  before  trial. 
The  case  was  tried  before  tbe  court,  a 
jury  being  waived.  On  tbe  trial  It  ap- 
peared thnt  the  land  had  appreciated  in 
value,  and  was  worth  from  97,000  to 
$8,600  on  January  1,1890:  that  plaintiff 
had  duly  compiled  with  the  terms  of  his 
contract,  tendering  the  balance  of  the 
money  then  due,  with  a  deed  for  execu- 
tion, etc.,  and  placed  himself  in  position 
to  be  entitled  to  a  deed  of  the  whole  prem- 
ises under  the  terms  of  tbe  contract.  It 
also  appears  that  the  defendant  knew  be 
only  owned  an  uudlvlded  one-third  Inter- 
est In  the  land  at  the  time  he  made  the 
contract  of  sale,  and  had  no  right  to  bind 
his  co-tenants  to  hisconiract,  or  sell  their 
interest  therein  :  that  bis  co-tenants  had 
refused  to  Join  in  conveying  the  land ;  but 
it  does  not  appear  from  the  testimony 
that  defendant  made  any  effort  to  secure 
the  title  from  them.  Plaintiff  bnd  reason 
to  know,  from  the  abstract  furnished  by 
defendant's  agent,  that  tbere  was  a  defect 
In  defendant's  title  before  tbe  breach,  but 
relied  upon  the  defendant  to  perfect  It  un- 
der his  contracts  and  supposed  he  had  full 
control  of  theproperty  when  hepnrchased. 
Tbe  contract  makes  no  mention  of  any 
interest  In  tbe  lot  being  owned  by  any 
one  asldefrom  thedefendant.  After  plain- 
tiff's tender,  and  the  refusal  of  the  defend- 
ant to  convey  the  lot,  plaintiff  oflered  to 
accept  a  warranty  deed  from  defendant 
of  hlB  one-third  Interest  in  the  land,  and 


clear  npand  pnrehase  the  tlUe  of  the  other 
Joint  owners.  Tbe  defendant  refused  to 
execute  anyconveyance  excopta  qnltclalm 
deed  of  bis  one-third  interest.  The  court 
below  fonnd  the  value  of  tbe  property  at 
the  time  of  the  conveyance  should  bare 
been  made  to  be  $5,000,  an  appredatloa 
after  the  contract  of  sale  of  $1,400,  and 
gave  plaintiff  Judgment  for  this  sum  and 
$500,  advanced  payment,  and  interest 
thereon,  amonnting  in  all  to  $1,950.50. 

Tbe  only  question  presented  by  this  ap* 
peal  is  tbe  measure  of  damages  to  be  al- 
lowed plaintiff  upon  the  facts  proven.  It 
Is  a  fact,  from  tbe  proofs  tn  the  case,  that 
the  land  had  Increased  In  value  nearly  GO 
per  cent,  after  tbe  contract  of  sale,  and 
beforeits  maturity.  A  knowledge  of  these 
circumstances  may  have  Induced  the  de- 
fendant to  use  no  diligence  in  procuring 
and  perfecting  the  title,  and  in  refusing 
to  convey  tbe  same  as  be  agreed  to  do. 
He  knew  at  the  time  he  entered  into  this 
contract,  and  recei  ved  tbe  $500,  cash  pay- 
ment, that  be  did  not  own  the  property  be 
was  contracting  to  sell,  and  he  knew  at 
that  time  be  could  not  convey  tbe  fall 
title  without  first  obtaining  that  of  his 
co-tenants  or  inducing  them  to  join  In  tbe 
conveyance.  He  allowed  his  agent,  ortbe 
man  making  the  sale  for  bim,  to  represent 
that  be  controlled  the  title,  thus  Inducing 
the  buyer  to  invest  bis  money  upon  the 
good  faith  of  his  contract.  In  expectation 
of  receiving  the  benefits  therefrom,  and. 
at  tbe  same  time,  assuming  the  chance  of 
being  a  loser  by  means  of  the  purchase. 
Had  the  property  depreciated  In  value  de- 
fendant would  have  been  entitled  to  bis 
money  oD  the  contract.and  had  the  plain- 
tiff refused  to  pay  as  agreed,  it  is  ptwslble 
he  wight  now  be  tendering  a  full  convey- 
ance, and  demanding  damages  for  the 
plaintiff's  refusal  to  perform  his  contract. 
While  tbere  is  a  diversity  of  opinion  upon 
this  subject,  yet  tbe  weight  of  authority 
supports  the  doctrine  that  when  a  vendor 
has  title,  and  for  aoy  reason  refuses  to 
convey  It  as  required  by  his  Contract,  he 
should  respond  In  damn;;es  in  which  be 
should  make  good  to  tbe  plaintiff  what  be 
has  lost  by  his  bargain  not  being  per- 
formed; but  when  a  party  contracts  to 
sell  real  estate  which  be  knows  at  tbe 
time  be  hnfl  not  tbe  power  to  sell  and  con- 
vey, and  does  not  own,  or  U  be  selW  what 
he  owns.  In  whole  or  in  part,  and  on  ac- 
count of  a  rise  In  value  befraadolently 
refuses  to  convey,  then,  in  either  case,  he 
should  be  held  to  make  good  to  tbe  ven- 
dee the  loss  of  his  bargain,  and  it  does  not 
excuse  tbe  vendor  that  be  may  have  acted 
in  good  faith,  and  believed  when  he  entered 
into  tbe  contract  that  he  should  be  able 
to  procure  a  eood  title  for  his  purchaser. 
This  rule  will  give  the  vendee  the  differ- 
ence between  tbe  contract  price  and  the 
value  at  the  time  of  the  purchase,  as 
profits  or  damages  which  are  the  result  ol 
the  contract.  Hopkins  v.  Lee,  6  Wheat. 
109;  Mack  v.  Patchin,  42  N.  Y.  175; 
Pumpelly  v.  Phelps,  40  N.  Y.  59;  Sweem  v. 
Steele.  6  Iowa,  852;  Allen  ▼.  Atkinson,  21 
Mich.  861 ;  Baldwin  t.  Uunn,  2  Wend.  380; 
2  Suth.Dam.  217;  Tracy  v.Gunn,  29  Kan- 
508.  Had  this  action  been  brought  to  re- 
cover on  a  breach  of  covenantof  warrant} 
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of  title,  tlie  claim  of  tbe  defendant,  as 
tneagure  of  damages,  may  have  been  bqs- 
talned,  provided  the  farts  warrant  it,  as 
In  thatcaaethe  measnre  of  damaged  might 
be  the  confllderatlon  paid,  and  interest. 
Staats  V.  Ten  Eyck.  3  Caiuee.  115.  There 
waRSomecontiict  of  tefitlmony  inthlacaHe, 
bat  the  trial  court  had  the  opportanity 
to  see  the  witnesses  on  the  stand,  and 
hear  their  testimony,  and  observe  their 
manner  of  testifying:,  and  was  better  qaal- 
IHed  to  judge  of  the  weight  to  be  given 
the  tentlmony  than  this  court  could  by 
readinglt.  We  are  satisfied  theconclusion 
reached  by  the  trial  court  was  correct. 
Jndgfnent  of  the  court  below  Is  affirmed, 
with  C08t». 

Ahdbbson  and  Blaokbubn,  JJ.,  concnr. 


(T  UUta.  118) 

Drchmond  v*.  Soothbrn  Pao.  Co. 
(Supreme  Court  of  Utah,   Feb.  3,  1891.) 

ClBBIEBS— SOALPEBS'  TiCKBTS— RlOHT  TO  COL- 

LBOT  Fab*. 

1.  Full  fore  may  he  collected  of  a  passenger 
attetnptiDgr  to  ride  od  a  scalper's  ticket  coDdi- 
tionea  to  be  void  if  presented  by  any  otber  tban 
tbe  original  holder^  notwithstandinK  tlie  passen- 
ser  purchased  it  on  tbe  assurance  of  an  unauthor- 
ued  agent  of  the  company  that  it  would  be  hon- 
ored. 

2.  The  fact  that  the  ticket  was-not  signed  by 
the  original  porohaser  is  of  no  moment,  as  by 
accepting  it  be  was  bonnd  by  its  tenos. 

3.  When  the  ticket  was  returned  to  tbe  pas- 
■enger,  he  Is  not  damaged  l^the  conductor's  nav- 
ing  taken  it  up. 

Appeal  from  district  court,  first  district, 
H.  F.  Hendeubon,  Justice. 

Marshall  &  Boyle,  for  appellant.  Tbos. 
Maloney,  A.  Perjin,  and  Joba  N.  Perkinat 
for  respondent. 

Bi.ACKBUKN,  J.  Plaintiff  purchased  of 
a  ticket  brok'er  in  Salt  Lake  Cltv,  Id  May, 
1K89,  two  tickets  to  San  Diego,  Cal..  for 
himself  and  wife,  over  tbe  delendant  com- 
pany's road.  They  rode  on  them  to  Prom- 
ontory, and  the  conductor  refused  to 
honor  the  tickets,  and  took  them  up,  and 
required  tbe  plaintiff  to  pay  full  fare  lor 
himself  and  wile  to  their  destination,  or 
be  put  oft  tbe  train.  The  plaintiff  paid 
tbe  fare,  and  this  suit  Is  brought  to  re- 
cover damages  for  this  breach  of  doty  as 
claimed  by  the  plaintiff.  The  plaintiff  re- 
covered Judgmentbelow,  and  the  defendant 
api:>eals,  asserting  that  It  was  tbe  duty 
of  the  conductor  to  refuse  to  honor  the 
tickets  and  take  them  up,  and  compel  the 

?lalntitf  to  pay  full  fare  or  leave  the  train- 
'be  tickets  were  contract  tickets,  and 
among  others  cuntained  this  condition: 
**  (3)  If  not  so  used,  If  more  than  one  date 
Is  canceled,  or  If  presented  by  any  other 

rrson  than  the  original  holder,  this  ticket 
void,  and  the  conductor  will  take  up 
and  collect  full  fare. "  This  tHaes  of  tickets 
are  usually  signed  by  the  purchasers,  but 
these  were  not.  These  tickets  were  sold 
at  Blue  Rapids,  Kan.,  by  an  agent  of  the 
Union  Pacific  Company,  and  used  to  Salt 
Lake  City,  and  there  sold  to  the  ticket 
broker.   Before  purchasing  the  tickets  the 

Elalntlff  went  to  the  ticket  office  of  the 
hlon  Pacific  Company  at  Salt  Lake  City 
with  the  ticket  broker/and  had  the  follow- 


ing conversation  and  the  follovring  trans- 
action ;  Saw  Mr.  Ingalls,  who  was  an  em- 
ploye of  the  said  company,  and  toid  him 
the  plaintiff  wished  to  purchase  those  two 
tickets.  He  looked  at  the  tickets,  and 
saw  where  they  were  sold  and  said :  "All 
right.  You  can  sell  them,  and  we  will 
guaranty  you  will  get  through  all  right. 
We  will  limit  these  tickets,  and  have  Mr. 
Drummond  sign  them,  and  will  grlve  a  let- 
ter to  Mr.  Drummond  to  the  conductors 
on  the  Central  Pacific  Railroad,  authoriz- 
ing them  to  honor  these  tickets. "  Mr.  In- 
galls gave  the  letter,  and  Mr.  Drummond 
signed  tbe  tickets  and  bought  them.  The 
letter  was  signed  by  Parker  per  Ingalls, 
and  Parker  swears  positively  he  had  no 
aotbority  to  sell  tickets  over  the  road  of 
defendant  company.  The  letter  spoken  of 
was  not  Introduced  In  evidence,  and  we 
cannot  tell  Its  contents. 

The  question  is,  was  it  theduty  of  thede- 
fendant  to  honor  these  tickets  although 
presented  by  persons  otber  than  the  orig- 
inal purchasers?  They  were  through  tick- 
eta,  and  were  sold  for  a  less  price  than  the 
local  fare ;  and  the  purchasers  agreed  not  to 
sell  them,  and  the  tickets  stated  on  their 
facethat  they  were  non-transferable.  The 
purchaser,  when  he  bougnt  these  tickets, 
knew  that  he  had  no  right  to  ride  part  way 
upon  them,  and  sell  them  forthe  rest  of  the 
way ;  and  the  plaintiff  knew,  by  the  terms 
of  the  tickets,  he  had  no  right  to  buy 
them ;  but.  anxious  to  ride  to  his  destina- 
tion for  less  than  the  regular  fare,  he  con- 
sidered the  matter,  and  bought  on  the 
opinion  of  a  man  wholly  unauthorized  to 
bind  thedefendant  company.  And  his  sus- 
picioDS  should  have  been  aroused  by  the 
conduct  of  the  pretended  agent,  because. 
If  the  tickets  were  entitled  to  be  honored 
on  their  merits,  a  letter  to  the  conductor 
was  unnecessary,  and,  if  not,  the  officious 
letter  of  the  pretended  agent  would  be  un- 
availing, and  this  ought  to  have  suggest- 
ed to  him  that  the  tickets  would  be  dis- 
honored unless  by  the  influence  of  this  let- 
ter the  conductors  would  be  induced  to 
neglect  their  duty.  This  class  of  contract 
tickets  is  valid,  and  common  carriers 
are  authorized  to  enforce  them.  Post  v. 
Eallroad  Co.,  14  Neb.  110,  IB  N.  W.  Rep. 
225;*Elmore  v.  Sands.  54  N.  Y.  512;  Rail- 
way  Co.  V.  Chlpman,  146  Mass.  107, 14  N. 
£.  Rep.  940:  Hill  v.Railway  Co..  144  Muss. 
284.  10  N.  E.  Bep.  836;  Cody  v.  Railway 
Co..  4  Sawy.  114. 

But  it  is  contended  that  the  tlcketagent 
at  Blue  Rapids,  Kan.,  sold  without  re- 
quiring the  purchaser  to  sign  thecontract. 
We  think  this  makes  no  difference.  He 
took  them  at  a  less  price  than  the  regular 
fare.  Thetermsof  the  contract  areset  out 
in  full,  and  we  think,  by  accepting  the  tick- 
ets without  sluing,  he  accepted  the  terms 
of  tbe  contract,  and  was  bound  by  them. 
Railroad  Co.  v.  Read,  87  HI.  484,  48.=i;  Rail- 
road Co.  V.  McGowan.  26  Amer.  &  Eng.  R. 
Cas.  274;  Moaher  v.  Railroad  Co.,  127  U.  S. 
891,  8  Sup.  Ct.  Rep.  1324.  The  court  in- 
structed the  Jury  In  opposition  to  these 
views,  and  In  that  regard  his  instructions 
are  erroneous.  We  also  think  there  Is  no 
evidence  In  the  record  to  support  the  ver- 
dict. 

But  It  is  claimed  that  the  conductor 
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took  up  the  tickets,  and  therefore  the 
plaintiff  Bbould  recover.  But  he  had  a 
right  to  do  tliat  under  the  cODtract,  and 
the  plaintiff  was  not  damaged,  as  he  had 
the  tickets  at  the  trial,  and  introduced 
them  iQ  evideace.  As  this  error  disposes 
of  this  case,  we  deem  it  unnecessary  to 
pass  upon  the  other  alleged  errors.  The 
case  Is  reversed,  and  a  venire  de  novo 
awarded. 

Zanr,  C.  J.,  and  Andebson  and  Mineb, 
JJ.,  concur. 

(7  Utth,  122) 

QmBEi^ii  V.  Union  Pao.  By.  Co. 
(Suprane  Court  of  Utah.   Jan.  27,  1S91.) 

COKTBIBCTOET  NEGLIGENCE— INTO  HIES  TO  SbBT- 
AST8, 

A  laborer  employed  to  load  cars  at  night  at 
defeDdaat*B  coal  chutes,  and  who  has  heeu  so  em- 
ployed for  several  nights,  so  that  he  Is  familiar 
wiuL  the  premises,  knows  the  location  of  the 
chutes,  ana  is  accustomed  to  operate  the  cars, 
cannot  recover  for  injjries  occasiooed  by  being 
catiRht  between  a  chate  and  a  moving  car'  on 
which  he  was  standing,  on  the  ground  that  the 
company  had  failed  to  provide  sufQcient  light, 
when  the  lights  were  suflacient  for  him  to  sort 
the  coal  by,  and  at  the  time  of  the  accident  be 
had  his  hack  to  the  chate,  but  could  have  easily 
seen  it  if  he  had  looked. 

Appeal  from  district  court,  first  district; 
H.  P.  Hrnderson,  Justice. 

P.  L.  WUliatua,  for  appellant.  KimbaU 
(B  Allison,  for  respondent. 

Miner,  J.  Thin  is  an  action  by  the  re- 
spondent fordamages  forpersonal  injuries 
received  while  in  the  employ  of  the  appel- 
lant as  a  laborer  at  a  cool  mine,  owned 
and  operated  by  defendant,  situated  at 
Almy,  in  the  state  ol  Wyoming;  the  in- 
jury occurring,  as  alleced,  on  the  6th  day 
of  December,  1887.  The  respondent  was 
working  during  the  uight,  and  the  cause 
of  action  is  based  upon  the  alleged  negli- 
gence of  the  appellant  in  neglecting  to 
provide  sufficient  lights  where  respondent 
was  working  to  enable  him  to  periorm 
his  service  safely,  and  in  carelessly  erect- 
ing and  maintaining  a  screen  and  chute 
by  which  coal  was  discharged  from  a  high 
trestle  Into  railway  ears,  the  negligence  In 
that  regard,  as  alleged,  existing  In  the 
fact  that  the  said  screen  and  chute  were 
so  constructed  and  maintained  as  to  be 
so  near  the  top  of  the  railway  cars  that 
there  was  not  sufficient  space  for  the  body 
of  the  plaintiff  to  pass  between  the  top  of 
said  cars  and  said  chute.  The  situation 
and  surroundings  of  the  place  were.  In 
brief,  that  the  coal  mine  was  operated  by 
means  of  an  inclined  shaft;  that  cars  of 
coal  were  drawn  up  this  Inclined  shaft, 
and  onto  the  trestle,  which  was  con- 
structed over  the  railway  track  of  the  de- 
fendant company;  that  from  this  trestle 
the  coal  brought  up  in  the  cars  from  the 
mine  was  dumped  Into '  railroad  cars 
standing  on  the  track  below,  being  poured 
down  over  the  screen  through  which  the 
fine  coal  or  slack  passed,  the  larger  or 
lump  coal  being  delivered  Into  the  railway 
cars  on -one  track,  and  the  slack  thus 
screened  being  caught  in  the  slack  chute, 
and  conveyed  to  other  railway  cars  situ- 
ated upon  another  track  parallel  to  the 


one  In  which  the  lump  coal  was  damped. 
These  screens  were  constructed  of  iron  or 
steel  rods.aud  the  chute  which  caught  the 
screenings  of  iron  or  steel  sheets.  These 
were  permanent  structures  from  thi*ee  to 
six  feet  In  depth,  and  firmly  placed  in  po- 
sition, and  from  their  nature  capable  of 
being  seen  or  observed  wherever  tfaer^ 
was  sufficient  light  lor  the  men  to  proceed 
about  their  work.  By  the  testimony  on 
behalf  of  the  respondent,  which  consisted 
of  his  own  evidence  and  that  of  his  fellow- 
laborer,  Joseph  Brown,  it  appeared  the 
respondent  and  Brown  were  employed  to 
work  during  nights;  that  they  began 
work  about  the  Ist  of  December,  and  bad 
worked  only  five  or  hIz  nighte  at  the  time 
of  the  accident.  They  were  working  on 
the  outsi  je.  either  on  top  of  this  trestle  or 
in  placing  rail  way  cars  in  proper  position, 
underneath  the  chutes..to  be  filled  with 
coal  and  slack;  to  pick  out  the  rock  from 
among  tlie  coal  as  it  was  delivered  Into 
the  cars  from  these  chutes;  and  to  do 
whatever  work  was  necessary  outside  of 
the  mine,  and  In  the  vicinity  of  this  dump 
and  these  chutes.  Respondent  and  Brown 
were  fellow-laborers,  and  had  worked  In 
coal  mines  before,  as  shown  by  their  evi- 
dence; and  In  the  actual  execution  of  the 
work  assigned  them  the  respondent  was 
engaged  chlefiy  in  picking  the  rotk  out  of 
the  coal  as  it  waa  delivered  into  the  rail- 
way cars,  and  Brown  in  removing  these 
cars,  as  required,  along  the  track  for  the 
purpose  of  loading  them.  This  division 
of  w.ork,  however,  was  one  made  by  these 
two  parties  themselves,  and  merely  as  a 
matter  of  convenience  between  them,  and 
not  by  the  directions  of  the  company.  In 
the  course  of  this  work  Brown  usually 
had  a  lamp  with  him,  which  he  carried  in 
his  hand  in  moving  abont  from  place  to 
place,  while  the  plaintiff  did  not  use  a 
lamp,  as,  in  picking  out  the  lumps  of  coal, 
he  could  not  handle  It,  but  was  enabled  to 
do  his  work  by  a  lamp  hanging  upon  the 
wall  or  post  of  the  trestle  suppoKIng 
these  chutes  or  mine  tracks  over  which  the 
coal  was  dumped  from  above.  There 
were  also  some  fires  on  the  ground  for  the 
purpose  of  giving  light  in  that  locality, 
and  they  were  kept  In  open  grates  or  fire 
baskets,  30  to  40  feet  from  the  track. 
These  fires  were  to  be  kept  up  by  the 
workmen  themselves. and  K  they  were  not 
made  to  burn  brightly  It  was  because  ol 
their  own  neglect  and  forgetfalness.  This 
fire-light  in  question  was  obstructed  In 
places  by  the  posts  or  timbers  Interven- 
ing. No  one  of  the  company's  managers 
were  present  on  the  night  of  the  accident. 
The  respondent  testifies  that  he  could  not 
have  taken  care  of  a  lamp,  and  could  not 
have  used  one  very  well  in  his  business; 
that  the  lights  provided  were  adequate  to 
enable  him  to  select  the  stone  from  the 
coal  properly  in  pursuing  his  business; 
that  he  made  no  complaint  on  account  of 
the  Insufficiency  of  the  lights  furnished  by 
the  company;  that  the  conditions  as  to 
light  were  the  same  on  the  night  of  the 
accident  us  they  had  been  on  previous 
nights.  Under  these  circumstances  of  em- 
ployment, to  do  work  on  alt  these  railway 
tracks  as  occasion  might  require,  and 
with  these  means*  of  seeing  how  to  pro- 
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eeed  with  It,  on  the  occasloa  of  the  acci- 
dent he  was  called  by  Brown  to  come  and 
help  hint  lift  up  and  hold  an  end-KOte  on 
the  railroad  car  which  Bruwn  was  ploc- 
iDff  under  the  slack  chute  un  the  track 
along-side  of  the  one  on  which  the  re- 
epondent  was  wocklnK  and  taklnjc  out 
ruck  at  the  time  he  was  called.  This 
chute  was  so  arransed  as  to  permit  the 
railway  car  to  paiia  uudemeath  it,  and  It 
extended  some  two  feet  just  over  and  on 
the  Inside  of  the  side  of  the  railway  car, 
leaviug  froia  two  to  three  feet  on  the  oth- 
er slile  of  tlie  box  of  the  car  not  occupied 
or  taken  up  or  covered  by  this  chute.  In 
rcrtponse  to  Brown's  request,  the  respond- 
ent went  to  help  him  lift  op  the  end-eate 
on  this  car,  and  then  Brown  went  to  the 
brake  to  let  the  car  down,  It  being  on  a 
Bllglit  descent,  and  while  holding  up  this 
end'gatti,  which  waH  frosty,  and  the  car 
was  being  so  moved,  the  respondent  was 
caught  between  the  Blank  chute  aud  the 
top  of  the  car,  his  position  b^g  so  tliat 
he  wi)s  facing  in  an  opposite  direction 
from  the  chute.  He  could  harp  seen  it  If 
he  hud  looked,  but  he  did  not  look. 
Brovvn  hud  his  lamp  with  him  In  his  hand. 
When  Brown  went  to  attend  to  the  brake 
be  faced  away  Irom  Quibell.  and  Just  as 
he  stopped  the  end-gate  dropped  down, 
and  his  attention  was  called  to  Quibell 
when  he  fuuad  he  was  hurt.  He  heard 
Quibell  cry  out,  and  when  he  looked  round 
he  could  see  him  as  his  body  lay  there  in 
tlie  car,  and  he  could  alHo  see  the  chute. 
ThtTc  was  light  enough  there  to  see  the 
whole  situation.  Quibell  held  up  the  gate 
of  the  car  with  his  back  to  the  chute,  and 
the  movement  of  the  car  canied  him 
near  to  it,  uud  at  length  caught  him  be- 
tween the  chute  and  the  top  of  the  car. 
There  was  no  lack  of  light  to  proceed 
about  the  work.  On  the  track,  parallel 
and  uext  to  it.  he  was,  at  the  time  he 
was  called,  selecting  rock  from  the  cual 
by  means  of  light  furnished  In  the  usual 
coarse  of  his  business.  On  having  his 
attention  called  to  the  accident  }uet  as  he 
was  stopping  the  car.  Brown  looked 
around  at  the  call  of  Quibell,  and  saw 
where  and  how  he  lay  in  the  car;  could 
see  the  chute,  and,  from  the  lamp  either 
that  he  had  himself  in  his  hand  or  sitting 
down  near  blm  at  the  time  he  was  attend- 
ing the  brake,  or  from  the  other  light  fur- 
nished, he  could  take  lu  the  whole  situa- 
tiou.  Plaintiff  was  43  years  old  at  the 
time  of  the  accident,  and  was  then  receiv- 
ing $2.25  per  day.  The  result  of  the  acci- 
dent was  the  breaking  of  the  left  arm 
above  the  wilst  and  helow  the  elbow, 
which  left  the  arm  useless.  He  had  not 
worked  under  this  particular  chute  before 
that  day,  but  had  worked  above  and 
around  them  for  five  days.  No  one  had 
informed  him  of  the  condition  of  this  par- 
ticular chute.  The  evidence  also  discioeea 
that  the  respondent,  when  injured,  de- 
clined to  accept  the  services  of  a  surgeon 
tendered  him  by  the  defendant  for  the  pui^ 
pose  of  dressing  his  wounds,  but  put  him- 
self under  the  treatment  of  a  man  who 
was  a  miner,  and  not  In  any  sense  a  sur- 
geor  or  physician.  The  evidence  of  Dr. 
Perkins,  who  was  there  and  saw  him  after 
the  Injury,  is  that  there  was  nothing  In 


the  nature  of  the  fracture  of  the  respond* 
ent's  arm  that  made  it  probable,  taking 
Into  consideration  his  age  and  physical 
condition,  that  he  should  not  have  recov- 
ered, if  not  completely,subBtantially,from 
the  injury ;  and  that  the  chief  damage  re- 
sulted from  the  permanent  disability 
which  was  cnnsed  by  resffondent's  negli- 
gence In  not  obtaiuing  proper  surgical 
treatment,  and  not  as  a  necessary  or 
probable  result  of  the  original  Injury.  At 
the  close  of  the  plaintiff's  case  defendant 
moved  lor  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  upon  which  the 
Jury  could  render  a  verdict  In  favor  of  the 
plointlff.  which  was  denied  by  the  court, 
and  the  defendant  Introduced  evidence. 
At  the  close  of  the  case,  and  after  the 
charjre  of  the  court,  the  Jury  brought  in  a 
verdict  In  favor  of  the  plaintiff  for  the  sum 
of  $2,500. 

The  appellant  assigns  the  following  er- 
ror as  grounds  for  a  new  trial,  among 
others,  to-wit:  Insufficiency  of  the  evi- 
dence to  justify  the  verdict,  and  that  It  is 
against  the  law  In  tliis  case,  in  this,  to- 
wit:  TheerrocB  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  defendant, 
among  others  is:  Thecourt  erred  in  over- 
mling  the  defendant's  motion  for  a  }udg 
ment  of  nonsuit,  made  at  the  close  of  the 
plaintiff's  testimony. 

The  main  question  presented  in  this  case 
is  whether  there  was  any  evidence  of  neg- 
ligence or  want  of  proper  care  on  the  part 
of  the  defendant  in  falling  to  provide  ma- 
terials, machinery,  suitable  light,  and 
other  means  by  which  the  plaintiff  coultl 
perform  the  work  for  which  he  was  em- 
Itloyed,  safe  and  adequate  for  his  use*  and 
whether  the  same  was  kept  in  order  and 
fit  tor  use,  so  as  not  to  unneiwssarlly  ex- 
pose him  to  danger.  Negligence,  as  I  un- 
derstand It,  constats  in  the  want  of  that 
reasonable  care  which  would  be  exercised 
by  a  person  of  ordinary  prudence  under 
all  the  circumstances,  In  view  of  the  prob- 
able danger  of  injury;  and  the  principles 
of  law  involved  in  the  consideration  of  the 
questions  rolsed  are  really  those  relating 
to  the  duty  of  the  defendant  towards  tlie 
plaintiff  in  the  capacity  in  which  he  was 
employed.  Those  have  been  so  frequently 
under  consideration  that  a  simple  state- 
ment of  them  is  all  that  may  be  required. 
They  require  the  company  to  use  due  care 
to  provide  materials,  machinery,  (and  in 
this  case  soitable light,)  and  other  means 
by  which  the  plaintiff  was  to  perform  the 
work  for  which  he  was  employed,  safe  and 
adequate  for  his  use.  and  to  keep  them  In 
order  and  fit  for  use,  so  as  not  to  unneces- 
sarily expose  him  to  danger;  and,  when 
the  company  has  done  this,  the  plaintiff 
assumed  the  risks  and  danger  incident  to 
his  employment  in  the  business  or  work 
in  wliich  he  was  employed,  and  the  com- 
pensation is  presumed  sufficient  to  cover 
the  risk.  Included  in  the  risks  assumed  hy 
the  plaintiff  in  this  case  were  those  origi- 
nating from  the  n^Ugent  acts  and  omis- 
sions of  bis  companion,  Brown,  a  fellow- 
servant  in  the  employ  of  the  company, 
with  whom  he  was  working  under  the 
joint  directions  of  both,  and  without  the 
supervision  of  a  master;  and  while  It  wae 
the  duty  of  the  company  to  use  reason* 
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able  care  In  all  respects,  and  to  furnish  Its 
employes  suitable  and  proper  llRht  for 
them  to  pursue  the  work  asutened  to  them 
without  incurring  danger  or  injury  In  com- 
ing In  contact  with  objects  to  be  met  with 
.  In  tholr  usual  and  necessar?  avocations, 
and,  wlthont  which  light,  danger  would 
be  imminent,  still,  If  such  sufficient  light 
was  not  fumlubed,  and  injury  In  conse- 
quence occurred  to  the  plaintiff  when 
he  had  the  same  or  equal  means  of  knowl- 
edge with  the  defendant  of  such  absence  of 
proper  light,  and  did  nut  protest  against 
the  negligence  now  complained  of,  but  con- 
tinued In  the  employ  of  the  company  and 
worked  without  sufficient  light,  with 
knowledge,  or  with  the  means  of  knqwl- 
edge,  easily  within  his  roach,  which  hecould 
obtain  by  the  reasonable  exercise  of  his 
senses  and  eight,  of  the  danger,  be  ought 
not  to  recover.  It  is  generally  held,  and 
is,  I  think,  the  correct  doctrine,  that  it  Is 
Incumbent  on  the  plaintiff  to  show  that 
the  injury  of  which  he  complains  was 
caused  by  the  negligence  of  the  defendant, 
and  that  it  did  not  arise  from  his  own 
negligence  or  want  of  care.  He  cannot  re- 
cover if  he  was  negligent,  because  it  can- 
not be  said  that  defendant's  negligence 
caused  an  injury  which  could  not  have 
happened  but  for  hia  own  want  of  care. 
Lane  t.  Cromble,  12  Pick.  176. 

Where,  therefore,  from  the  whole  evi- 
dence on  which  the  case  rests.  It  appears 
that  the  plaintiff  was  wanting  In  prudence 
and  care,  or  that  he  directly  or  proxl* 
raately  contributed  to  cause  the  injury  be 
received,  or  that  by  the  use  of  ordinary 
care  and  prudence  he  could  have  avoided 
the  injury,  the  court,  It  Is  held,  may  right- 
fully Instruct  the  Jury,  as  a  matter  of  law, 
that  the  plaintiff  could  not  recover,  even 
though  the  defendant  was  guilty  of  negli- 
gence. And  while  the  court  should  not  in- 
vade the  province  of  the  Jury,  and  pass 
upon  the  weight  ol  the  evidence,  yet, 
where  the  jury  have  made  a  clear  and  no- 
questionable  mistake  of  fact,  or  where  the 
paosloo  or  prejudice  of  the  jury  have  so 
clearly  controlled  their  mind  as  to  find  a 
vei"dict  where  there  is  no  evidence  upon 
which  to  base  It,  the  appellate  court  has 
the  right,  and  it  Is  its  duty,  to  rectify  the 
wrong  done,  and  to  set  aside  the- judg- 
ment upon  which  such  erroneous  judgment 
Is  based,  and  grant  a  new  trial.  Where 
there  is  na  conflict  of  evidence  whatever 
upon  the  questions  of  fact  presented,  and 
such  evidence  falls  short  of  makluga  prima 
fijc/e  case  for  the  plaintiff,  it  Is  then  the 
duty  of  the  trial  court  to  take  the  case 
from  the  Jury.  The  case,  however,  should 
be  a  clear  one  to  justify  the  court  in  exer- 
ci»Ing  this  responsibility;  but  where  the 
necessity  exists  the  court  should  not  shrink 
from  the  responsibility.  The  question  of 
uegllgence,  diligence,  or  reasonable  care  Is 
one  of  mixed  law  and  fact,  and  seldom  ex- 
clusively one  of  fact.  Jurors  may  act 
upon  a  quMtlon  only  when  there  Is  some 
evidepce  tending  to  prove  it.  The  relevan- 
cy and  admlsBlblltty  of  evidence,  and  the 
tendency  to  prove  diligence  or  negligence, 
or  whether  there  be  any  such  evidence.  Is 
a  question  of  law  to  be  determined  by  the 
court;  and  where  the  facts  are  found  or 
admitted*  or  where  there  la  no  dispute  ur 


question  as  to  what  the  facta  are,  If  they 
be  such  that  all  reasonable  men  would  be 
likely  to  draw  from  them  the  same  infer- 
ence, or  In  a  case  where  there  is  no  erl- 
dence  tending  to  prove  a  case  cf  n^t- 
gence,  the  question  la  one  ol  law.  Rail- 
road Co.  V.  Miller,  25  MJch.  274;  Femandei 
V.  Railway  Co.,  52  Cal.  45;  Bowsra  v. 
Railroad  Co.,  4  Utah,  224,  7  Pac.  Rep.  251. 
While  there  may  be  some  dlfficufttles  in  the 
way  of  thill  rule  in  some  cases,  yet  the 
courts  are  held  and  bound  Judicially  to 
know  that  absence  ol  due  care  Is  not  due 
care,  and  that  no  care  ia  not  due  or  rea- 
aonable  care;  that  the  absence  of  proof  ci 
negligence  does  not  prove  n^llgence. 
Jurors  should  act  upon  the  question  of 
diligence,  negligence,  and  reasonable  care 
when  there  is  evidence  In  the  case  to  prove 
it.  If  there  be  no  evidence,  there  Is  noth- 
ing before  them  upon  which  to  find  ne;::!!- 
gence,  diligence,  or  care.  The  question 
of  the  relevancy  of  evidence,  and  its  ten- 
dency to  prove  n^llgence,  diligence,  or 
want  of  it,  and  whether  there  be  any  evi- 
dence, is  not  a  question  for  the  jury,  but 
a  question  for  the  court,  and  it  must  be 
decided  by  the  court,  and  not  by  the  jury. 
This  being  the  case,  we  are  bound  to  de- 
termine, in  the  present  case,  whether  there 
was  any  evidence  in  this  case  to  prove 
negligence  on  the  part  of  the  defendant. 

It  has  been  held  that  if  at  the  time  the 
plaintiff  closed  bis  proofs  there  was  no  ev- 
idence upon  the  material polntupon  which 
the  plaintiff  had  the  burden  of  proof,  or  H 
it  affirmatively  appeared,  by  hia  own 
showing,  that  he  bad  no  cause  of  action, 
upon  the  undisputed  testimony  Intro- 
duced by  him,  the  defendant  waa  entitled 
at  that  stage  of  the  case  to  a  direction 
from  the  court  to  the  jury  to  find  a  ver- 
dict for  the  defendant.  Equally  so,  under 
the  same  circumstances,  was  the  defend- 
ant entitled  to  such  direction  after  all  the 
evidence  was  Introduced.  It  lathe  duty  <rf 
the  Judge,  when  asked  to  do  ao,  before 
sending  the  case  to  the  Jury,  as  a  prelim- 
inary qaestlon  of  law,  to  decide  whether 
there  Is  any  evidence  upon  which  the  jury 
could  properly  find  a  verdict  for  tbe  par- 
ty on  whom  the  onus  ot  proof  lies;  and,  if 
there  is  not.  he  oughtto  withdraw  it  from 
the  jury.  Railroad  Co.  v.  Miller,  25  Mich. 
274;  Conely  v.  McDonald,  40  Mich.  158; 
Carver  v.  Plank-Road  Co.,  61  Mich.  SS4.  2S 
N.  W.  Rep.  721.  On  looking  Into  tbe  evi- 
dence, it  wilt  be  seen  that  the  chute  and 
screens  were  properly  and  permanently 
constructed  and  entirely  suitable  for  the 
use  for  which  tbey  were  built;  that  the 
chute  extended  about  two  feet  over  the 
aide  of  the  car,  and  waa  for  the  purpose  of 
allowing  the  coal  to  drop  Into  the  cnr 
from  above,  and  could  in  no  way  Interfere 
with  the  safety  ot  the  plaintiff  had  he 
used  reasonable  care,  and  looked  to  see 
were  he  was  going.  Instead  of  doing  so^ 
he  turned  his  back  to  the  chute  and  the 
lamp,  and  was  carried  onto  and  under  tbe 
chute  by  the  moving  ear  being  drawn  by 
his  eompanton,  which  he  knew  was  mov- 
ing lu  the  direction  of  the  chute  for  the 
very  purpose  of  receiving  coal  into  the  car 
from  that  chute.  The  defendant  was  not 
negligent  In  so  constructing  the  chute  as 
to  be  useful  and  suitable  In  the  buainees 
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In  whlcb  It  was  Dsed.  It  was  a  large,  sta- 
ble, and  Bubstantial  structure,  easy  to  be 
Been,  whicb  was  located,  as  he  must  bave 
known,  on  the  very  track  over  which  the 
car  was  passiug,  and  from  which  the  coal 
was  to  be  emptied  Into  the  car.  Nor  can 
we  find  from  the  evidence  a  nef^llgent  ab- 
eence  of  proper  light.  It  waa  the  same 
llt;ht  the  plaintiff  bad  been  in  the  habit  of 
working  by  and  nsing  for  several  days 
without  objection  or  complaint.  From  it 
be  was  able  to  pick  out  stone  from  the 
coal  on  this  and  previous  nights.  His 
companion,  Brown,  could  and  did  see  all 
the  surroundings  at  the  time  of  the  acci- 
dent. The  lamp  was  on  a  post  near  by. 
Brown's  lamp  wae  near  bim,  and  open 
grate  fires  were  burning  30  or  40  feet 
away,  left  on  purpose  to  light  the  prem- 
iees;  and  it  was  the  duty  of  these  men.  In- 
cluding the  plaintiff,  to  keep  them  burn- 
ing on  tbiH  occasion,  and  if  they  were  al- 
lowed to  go  out  It  was  tbrough  the  plain- 
tiff's and  hte  co-laborer's  negligeuce.  The 
plaiDtirf's  employment  was  in,  around, 
and  about  these  chutes ;  be  bad  been  there 
five  days,  and  long  enough  to  see  the  sur- 
roundings. He  could  have  seen  the  chute 
if  he  bad  looked,  but'  he  did  not  look.  He 
knew,  or  Is  chargeable  with  knowledge, 
of  the  situation  of  the  tracks,  the  condi- 
tion of  the  trestle,  tbe  existence  of  the 
chutes  and  screens,  and  the  use  they  were 
put  to,  but  on  this  occasion  he  foi^ot  to 
look:  he  did  not  think  of  the  chute  at 
that  time;  did  not  look  tn  that  direction, 
but  wuH  facing  away  from  it,  and  also 
from  his  companion.  He  was  simply  ab- 
sent minded,  and  did  not  use  his  eyes,  bis 
recollection,  or  bis  reason.  He  was  not 
OBlng  that  reasonable  care  which  would 
be  exercised  by  a  reasonable  person  of 
ordinary  prudence,  under  all  the  existing 
circumstances,  and  in  view  of  the  proba- 
ble danger.  It  was  an  accident  resulting 
from  the  character  ol  the  work  In  which 
he  was  employed,  and,  If  It  resulted  from 
anybody's  fault,  it  was  from  the  plain- 
tiff's lack  of  attention  to  his  surround- 
ings, which  must  have  been  known  to  him 
at  the  time,  and  which  he  could  have 
avoided  by  the  use  of  ordinary  care.  Any 
other  rule  in  this  case  woul(}  render  tbe 
defendant  an  insurer  of  the  lives  and 
safety  of  its  employes.  Without  consid- 
ering the  other  questions  Involved  In  tbe 
case,  our  conclusions,  from  the  whole  tes- 
timony bearing  upon  the  question  of  neg- 
ligence, are  that  there  was  no  evidence 
showing  negligence  of  the  defendant  In  the 
<*ase  to  Jusflfy  the  verdict  given  for  V.y. 
plaintiff,  and  that  tbe  Judgment  below 
should  be  set  aside  and  a  new  trial  grant- 
ed, with  the  costs  of  this  court ;  the  costs 
In  tbe  court  below  to  abide  tbe  result. 

Zake,  C.  J.,  and  Andsbson  and  Black- 
BDBN,  JJ.,  concur. 


(7  VtMb.  184)   

People  v.'Cradwick  et  al. 
(Supreme  Cowrt  of  Utah.  Feb.  4,  1891.) 

LaBCENT  —  EVIDBITCB  OF  ACOESSORT  AFTEB  THB 
Fact— COBBOBORATrO!!— ISSTHCCTIONS. 

1.  Comp.  Laws  Utah,  §  5049,  providlag  that 
a  coDViotion  cannot  be  had  on  the  testimony  of 
ao  accomplice  unless  corroborated  by  otiier  evi- 
T.25i».no.l2— 47 


dence,  does  not  require  that  the  testimony  of  an 
accessory  after  the  fact  shall  be  corroborated,  in 
order  to  sustain  a  coDviction,  since  sections  4891 
and  4949  make  a  clear  distinction  between  an  ac- 
complice and  an  accessory  after  the  fact. 

2.  The  mere  fact  that  the  hide  of  a  stolen 
cow  Is  found  in  defendant's  jtossessioniSDOt  soffl- 
oient  to  warrant  a  conviction;  but  when  it  is  uon- 
nected  with  the  fact  that  defeadant  attempts  to 
conceal  it,  or  to  put  oft  a  person  looking  for  it,  or 
makes  a  false  pretenao  in  reference  to  It,  the  ques- 
tion of  guilt  is  for  the  jury. 

8.  where  full  and  accurate  instructions  are 
given,  it  is  not  error  to  reject  charges  asked, 
even  though  they  are  technically  correct. 

4.  Whore  the  Jury  are  told,  in  substance, 
that  they  are  the  sole  judges  or  tbe  evidence, 
and  of  the  credibility  of  the  witnesses,  It  is  sulB- 
cieut,  though  tbe  words  of  Comp.  Laws  Utah,  $ 
subd.  6,  requiring  such  instructions,  are  not 
precisely  followed. 

Appeal  from  district  court.flrst  district; 
Bi.ACKBUBN,  Justice. 

George  Sutherland,  for  appellants.  D. 
Evans^  Asst.  17.  S.  Atty.,  for  the  People. 

Miner,  J.  The  defendants,  CTiadwict 
and  Whipple,  were  Jointly  indicted  on  the 
4th  day  of  March,  1889,  charging  them 
with  the  felonious  larceny  of  a  cow  about 
the  16th  day  of  January,  1888.  They  were 
tried  together,  September  26,  180U,  and 
both  found  guilty  by  the  verdict  ol  a  iury, 
and  a  motion  for  a  new  trial  was  made 
and  denied.  The  errors  assigned,  upon 
whicb  a  reversal  of  tbe  Judgment  is  asked 
are:  (1)  Insufficiency  of  the  evidence  to 
Justify  the  verdict;  i2)  the  admission  of 
improper  testimony  by  the  court  against 
tbe  defendants'  objection;  (3j  misdirec- 
tion of  the  court  to  the  Jury  as  to  the  pos- 
session of  the  evidences  of  the  crime,  as 
to  the  testimony  of  the  accomplice,  and 
In  failing  to  charee  the  Jury  that  they 
were  the  sole  Judges  of  the  credibility  of 
the  witnesses,  of  the  weight  of  the  evi- 
dence, and  of  the  facts,  as  provided  by 
law.  We  will  consider  these  questions  as 
they  were  stated  in  the  defendants'  brief. 

1.  As  to  the  insufficiency  of  tbe  «*vidence 
to  Justify  the  verdict.  On  examination  of 
the  evidence  given  In  the  case,  we  find 
there  was  some  evidence  of  a  larceny  giv- 
en before  the  Jury,  and  facts  and  circum- 
stances sufficiently  sliowu  to  Justify  the 
court  Id  submitting  the  case  to  the  Jury. 
Where  there  is  evidence  Introduced  tend- 
ing to  show  guilt,  this  court  will  not  re- 
view the  weight  of  the  testimony,  nor  the 
credit  of  the  witnesses.  These  are  purely 
questions  for  the  Jury.  In  this  connec- 
tion, however,  It  Is  claimed  by  defendants 
that  without  the  testimony  of  one  William 
Qreen.a  witness  for  the  prosecution,  there 
would  have  been  no  evidence  upon  which 
the  Jury  could  convict;  and  that  Green 
was  an  accomplice,  or  at  least  an  acces- 
sory after  the  fact,  tn  the  alleged  crime, 
and  that  therefore  his  testimony  could  not 
be  considered  testimony,  in  any  respect, 
except  when  It  was  corroborated,  as  pro- 
vided by  statute.  In  reviewing  this  ques- 
tion. It  is  not  necessary  to  go  over  the 
testimony  in  the  case.  We  are  satisfied 
that  tf  Green  had  not  been  used  as  a  wit- 
ness at  all,  there  was  still  snfficient  testi- 
mony to  go  to  the  Jury  upon  the  question 
of  the  defendants'  guilt;  and,  had  it  been 
otherwise,  the  testimony  discl98ed  that 
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Green  was  corroburated  inmost  of  the  im- 
pitrtant  parts  of  bis  testimony.  But  It  Is 
not  claimed,  from  any  evidence  pointed 
out  In  the  record,  that  Green  was  an  ac- 
complice, or  that  he  knew  of  or  had  any 
hand  or  complicity  In  the  alleged  larceny 
at  the  time  or  before  the  offense  was  com- 
mitted, or  that  he  aided,  abetted,  or  par- 
ticipated in  its  commission.  He  knew  of 
certain  facta  and  circumstances  after  the 
lime  of  the  altcKed  larceny  that  tended  to 
show  guilt  on  the  part  of  the  defendants; 
but  it  cannot  bo  ari^  that  Green  was 
shown  to  have  had  fall  knowledge  of  the 
larceny.  This  being  the  case,  the  moat 
that  defendants  could  ciaini,  and  what 
tbe  defendants  claim  In  their  brief,  is  that 
(jreen  was  an  accessory  after  the  fact.  It 
he  was  an  ucceasory  after  the  fact,  under 
section  4391,  Corap.  Laws  ISSS,  he  could 
not 'have  been  an  accomplice,  under  sec- 
tion 4390.  Our  statute  makes  a  clear  dis- 
tinction between  the  two  offenses.  As  an 
accessory  after  the  fact,  he  could  not  be  in- 
dicted Jointly  with  the  principal  defendant, 
nor  tried  with  htm,  but,  if  tried  at  all,  he 
must  be  tried  separately,  under  sections 
4391,  4949.  Comp.  Laws  18S8.  Com.  T. 
Wood,  11  Gray.  93;  Com,  v.  Boynton.  11« 
Mass.  345;  Com.  v.  Drake.  124  Mass.  24; 
U.  S.  r.  Kershaw,  5  Utah,  61»,  19  Pac.  Bep. 
194.  If  he  was  an  accessory  after  the  fact, 
he  could  not  become  a  partaker  of  the 
ffullt,  as  there  would  be  no  union  of  crim-. 
Inal  intent  and  act.  1  BIsh.  Crim.  Law, 
(:id  Ed.)  §  692.  One  who  is  a  principal 
cannot  be  an  accessory  after  the  fact.  A 
person  is  an  accessory  after  the  fact  only 
after  he  has  full  knowledge  that  a  felony 
has  been  committed,  and  then  conceals 
that  knowledge  from  a  magistrate,  or 
harbors  and  protects  the  person  charged 
or  connected  therewith.  Comp.  Laws 
1888,  §  4391.  It.  then,  Green  was  not  a 
principal  or  accomplice  In  this  crime,  un- 
der section  4390,  It  was  not  necessary  that 
his  testimony  should  have  lieen  corrobo- 
rated, under  section  5049,  in  order  to  give 
it  such  weight  as  would  ordinarily  attach 
to  it.  Nor  do  we  tliink  It  was  tbe  inten- 
tion of  the  legislature  to  require  the  testi- 
mony of  an  accessory  alter  tbe  fact  to  be 
corroborated,  under  the  provisions  of  sec- 
tion 5049,  before  his  testimony  could  be 
credited  without  corroboration.  People 
V.  Barric.  49  Cal.  342:  People  v.  Farreil,  30 
Cal.  316;  Com.  v.  Boynton,  116  Mass.  345; 
Com.  v.  Blood,  4  Gray,  31;  State  v.  Mc- 
Kean,  .36  Iowa,  343;  1  Greenl.  Ev.  §  3S2. 
Tbe  court  v^as  not  required  to  submit 
any  charge  upon  that  subject  to  the  jury ; 
tbe  question  wan  not  In  the  case.  Not- 
withstanding this,  the  question  as  to  how 
far  Green  was  corroborated,  and  whether 
he  was  an  accomplice,  was  left  to  the  jury. 
The  charge  was  favorable  to  the  defend- 
ants, and  they  cannot  complain. 

Tbe  second  assignment  of  eiTor  has  ref- 
erence to  tbe  admliMibUlty  of  evidence  In- 
troduced by  cbe  prosecution.  Witness 
Green  had  testified  that  he  asked  defend- 
ant Chadwlck  for  wages  one  day  after  the 
alleged  larceny, andChadwick  replied  that 
"he  didn't  have  to  pay  me;"  that  he 
would  "turn  everything  over  to  his  wife." 
Witness  told  him,  "All  right."  Chadwlck 
replied,  "saying  for  me  to  go  ahead;  that 


I  didn't  have  none  the  Iwst  of  it."  Where- 
upon  tbe  people's  attorney  asked  Green  tlie 
following  question:  "Question.  Do  yoa 
know  what  that  had  reference  to?"  Ob- 
jected to  by  defendant  as  calling  for  an 
opinion  of  the  witness.  The  objection 
was  overruled  by  the  court,  and  an  eicep- 
tlon  was  taken.  The  question,  as  it  ai>- 
pears  upon  the  record,  was  not  subject  to 
the  objfM:tlon  made.  It  simply  called  for 
an  answer,  "yes,"  or  "no."  But  that  and 
another  simiiar  nnestlon  was  answered 
by  the  witness,  detailing  the  facts ;  which 
were  proper,  in  connection  with  tbe  other 
testimony  in  the  case. 

Error  is  also  assigned  upon  tbe  refusal 
of  tbe  couit  to  give  the  jury  the  following 
requests :  "  First,  You  cannot  convict  the 
defendants,  or  either  of  them,  on  this  evi- 
dence, upon  the  proofs  alone  of  the  pos- 
session of  the  hide  by  them,  however  re- 
cently after  the  cow  was  lost.  Second. 
You  cannot  convict  the  defendants,  or 
either  of  tliem,  upon  proof  atone  that  tlie 
hide  was  found  on  the  premises  of  tlie  de- 
fendant, however  soon  after  the  cow  was 
lost.  Third.  In  order  to  warrant  a  con- 
viction in  this  ease.  It  would  be  necessaiy 
for  you  to  find  further  facts  indicative  of 
guilt  than  the  mere  fact  of  the  property 
being  found  on  defendant's  premises." 
The  court  declined  to  give  these  requests, 
but  charged  the  jury  as  follows:  "lam 
asked  to  instruct  yon  that  the  mere  pos- 
session of  stolen  goods  does  not  of  itself 
justify  the  jury  In  finding  the  defendant 
guilty  of  taking  the  property,  but  it  is  a 
circumstance  for  yon  to  consider.  As  a 
l>roposition  of  law,  that,  perhaps,  is  true: 
It  is  true,  indeed.  From  the  mere  fact 
that  one  is  In  possession  of  stolen  proper- 
ty, that  stolen  property  Is  found  with  oue 
man,  If  there  is  no  other  cirvumstauce 
looklnfv  towards  bis  guilt  tbe  jury  wonld 
not  be  justified  in  findingbim  guilty.  Bat 
where  there  are  other  circumstances,  snch 
as  the  property  being  bidden  away  or 
concealed,  or  any  effort  made  to  put  the 
party  who  was  looking  tor  the  property 
oEf  his  guard,  any  false  pretense  In  refer- 
ence to  the  property,  or  anything  ol  that 
kind,  it  will  be  matter  for  the  jury  to  con- 
sider as  to  whether  that  is  evidrace  of 
guilt  or  not'. "  To  which  exception  was 
taken.  While  the  above  instruction  was 
not  given  in  the  language  of  the  learned 
counsel  presenting  them,  yet  It  embodies 
the  substance  of  the  request,  and  leaves 
the  question  to  the  Jury  as  a  circumstance 
for  them  to  consider,  and  to  say  whether, 
under  all  the  tacts  and  circumstances 
shown,  possession  of  stolen  property  was 
evidence  of  gulltoT  not;  and  at  thesame 
time  the  court  instructed  the  jury  that 
possession  alone  is  not  sufflclcnt  evidence 
upon  whioh  to  convict.  These  instmc- 
tions  were  given  with  reference  to  the 
proofs  before  them  at  the  time,  which  the 
■Jury  must  have  understood  and  applied 
with  reference  to  such  facts  of  possession 
as  were  shown ;  and.  wnlletbe  Instruction 
was  not  as  full  and  explicit  as  It  might 
have  been,  yet  it  sufficiently  covered  the 
qucHtion  presented.  We  think  the  proper 
rule  in  such  case  is  that  recent  and  excla- 
sive  possession  of  the  fruits  of  crime,  after 
its  commission.  Is  usually  some  evi4?«'iKe 
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of  Kollty  poaBCOBlon;  and  If  nnezplalDed, 
either  by  direct  evidence  or  attending  clr- 
comBtances,  or  by  the  character  and  hab- 
its ol  llle  of  the  poasMsor,  or  otherwise, 
may.  In  some  cases,  be  taken  as  prima 
^cle  erldcnce  of  gailt.  But  this  presump- 
tion weakens  as  the  period  of  time  be- 
tween the  theft  and  the  possession  In- 
creases, and  may  scarcely  arise  at  all  if 
others  besides  the  accused  have  bad  equal 
access  with  falmselt  to  the  place  where  the 
goods  were  found ;  for  the  real  criminal 
may  have  placed  the  property  where  It 
was  found,  or  sold  It  so  that  It  came  In- 
nocently Into  the  possession  of  the  defend- 
ant. ]f,  bowerer,  the  fact  of  such  posses- 
sion stands  alone,  and  wholly  unconnect- 
ed with  flnyutherfact  or  circumstance,  the 
presumptiou  will  be  Blight;  therefore  It  Is 
not  considered  sate  to  convict  on  this  fact 
of  possession  alone  without  other  attend- 
Ingclrcumstauces  Indicative  of  guilt.  But 
where  the  recent  possession  of  stolen  prop- 
erty is  accompanied  with  the  prisoner's 
denial  of  possession;  bis  refusal  to  explain 
his  possession;  bis  giving  incredible,  false, 
or  contradictory  accounts  of  the  manner 
of  acquiring  It;  his  attempting  to  con- 
ceal It,  or  to  destroy  marks  upon  ft;  hla 
fleeing  on  being  accused,  or  being  near  the 
place  where  theproperty  was  stolen,— such 
nr.d  other  like  circumstances,  wheu  shown, 
might  raise  a  strong  presumption  of  guilt 
(n  the  possessor.  No  rule  can  be  laid 
down  that  will  apply  to  all  cases  alike, 
but  all  the  dreumstancea  should  be  shown 
to,  and  the  weight  of  tbe  evidence  left  for, 
the  }ury,  under  the  Instructious  of  the 
court.  2  Blsh.  Crim.  Proc.  §§  746,  747; 
Gablick  V.  People,  40  Mich.  292;  People  v. 
Walker,  88  Mich.  156;  People  v.  Ah  Kl.  20 
Cal.  178.  Where  the  charge  of  the  court, 
as  a  whole,  covered  the  questions  em- 
braced la  the  request  to  charge,  so  as  to 
fafrlysabmlt  them  to  the  Jury,  and  leave 
the  question  for  them  to  pass  upon.  It  Is 
not  error  to  refuse  the  request  to  charge, 
though  technically  good  in  law.  In  such 
cases  the  court  Is  not  bound  to  use  the 
lunguaee  of  the  counsel,  but  may  use  bis 
own.  This  has  uniformly  been  the  prac- 
tice in  this  territory,  and  la  sustained  by 
tbe  federal  conrt.  Railroad  Co.  v.  Horst, 
99  V.  S.  291 ;  Cunningham  v.  Railway  Co.. 4 
Dtab,20«,  7  Pac.  Rep.  795;  U.  ».  v.  Muaser. 
4  Utah,  15.S,  7  Pac.  Rep.  889;  People  v.  Ol- 
sen.  4  Utah,  413, 11  Pac.  Rep.  577;  People 
V.  Hampton.  4  Utah,  258,  9  Pac.  Rep.  60K; 
aampitt  V.  Kerr,  1  Utah,  247;  Laber  t. 
Cooper,  7  W«ll.  565. 

Objectton  is  made  that  the  court  did  not 
Instruct  tbe  jury  as  required  by  section 
5033.  Comp.  Laws  1888,  snbd.  6,  that  they 
were  the  sole  Judges  of  the  credibility  of 
the  wituesses.  of  the  weight  of  tbe  evi- 
dence, and  of  tbe  facts.  The  court  In- 
structed tbe  Jury  as  follows:  "Yon  are 
ttae judges  of  the  evidence,  Its  force  and 
erediblllty;  that  where  there  Is  a  conflict 
In  testimony,  where  the  witnesses  awear 
afcalnst  eacb  other.  It  is  your  duty  to 
reconcile  that  testimony.  If  you  caa;  It 
not,  it  is  your  province  to  decide  which  Is 
telling  the  truth,  and  which  Is  not.  In 
determining  these  questions,  you  must  ex- 
ercise your  Judgment, — that  klad  of  judg- 
ment which  Inflnencea  you  in  the  ordinary 


affairs  of  life;  your  experience;  yoar  ob- 
servation. Take  Into  consideration  tbe 
bearing  of  the  wftuesses  on  the  stand, 
their  interest  In  the  controveray,  their 
feelings  towards  the  partiea,  and  all  that. 
These  things  yon  are  to  consider,**  etc. 
And,  while  the  exact  words  of  the  statute 
were  not  i^sed,  yet  the  jury  must  have  un- 
derstood from  them  that  they  were  the  sole 
Judges  of  the  credibility  of  the  witnesses, 
of  the  weight  of  tbe  evidence,  and  of  the 
facta.  All  these  questions  were  left  to 
them;  and,  while  it  Is  the  better  rule  to 
give  such  instructions  in  tbe  language  of 
the  statute,  yet  It  Is  not  obligatory  to  do 
so,  where  the  language  used  is  clearly 
within  the  plain  intent  and  meaning  of 
the  statute.  No  specific  exception  was 
taken  to  the  charge  as  glvra,  nor  was 
tbe  conrt  then  requested  to  amplify  It  in 
any  way.  Had  the  attention  of  the  court 
been  directed  to  the  omission,  it  would 
doubtless  have  supplied  It.  Griffiths  v. 
aift,  4  Utah.  463,  II  Pac.  Rep.  609;  People 
v.Boggs,  20  Cal.  432.  Upon  the  whole  rec- 
ord we  find  no  error.  The  Judgment  and 
conviction  in  thecourt  beloware  aflirmed. 

Zanb.  C  J.,  and  Andbbsoh,  J.,  concur. 


»   (7  Utah.  Itt) 

Perrt  V.  Cttt  Council  of  Salt  Lake  City.* 
(Supreme  Court  of  Utah.   Jan.  80,  1891.) 

ISTOXXOATIXa  IdQUORB— LiCKXM  —  DlSCXSTIOS  tX 

Underl  Comp.  Laws  Utah  1888,  I  1^ 
sobd.  40,  providing  that  the  oooqoU  of  Salt  Lake 
City  shall  have  power  **to  Ucense,  regulate,  and 
tax"  the  sale  of  iDtoxlcatlDg  liquors.  It  is  com- 
petent for  the  council  in  Its  iliscnvtioa  to  refuse  a 
license  notwithstanding  the  applicant  bos  oom- 
plied  with  the  ordinance  in  respect  to  the  peti- 
tion, bond,  etc.,  and  no  previous  ordinance  has 
specified  tha  pwaoDs  to  whom,  nor  places  where, 
licenses  may  ba  granted.   Minbb,  J.,  dissenting. 

Application  for  mandamus. 

W.  H.  Dickson  and  O.  IV.  Powers,  for 
plafntiH.  Sam'l  A.  Bierrltt  and  C.  S,  Fm- 
Wan,  for  defendant. 

Zanb,  C.  J.  This  is  an  application  by 
the  plaintiff  for  a  peremptory  writ  ol 
mandamus  to  compel  the  council  of  Salt 
Lake  City  to  grant  him  a  license  to  retail 
intoxicating  liquors.  In  a  verifted  peti- 
tion, he  shows  a  compliance  in  all  respects 
with  tbe  express  requirements  of  thestat* 
utes  and  the  ordinances  in  making  his  ap- 
plication for  the  license.  To  the  alterna- 
tive writ  the  defendant  makes  Its  return, 
verified  by  George  M.  Scott,  Its  mayor, 
and  signed  by  Samuel  A.  Aderritt,  Its  at- 
torney, and  Charles  S.  Varian.  asROclate 
counsel.  On  the  return  the  defendant 
states  the  following  facts,  and  relies  npon 
them  as  a  sufficient  reason  for  not  grant* 
ing  tbe  license:  That  tbe  city  had  Issued 
a  theater  license  to  Charles  F.  Reynolds  ft 
Co.,  with  the  express  understanding  that 
no  Intoxicating  liquors  should  be  retailed 
in  the  building,  aud  that  the  plaintiff,  as 
is  believed.  In  collusion  with  that  company 
is  endeavoring  to  obtain  the  license  to  sell 
liquors  in  a  room  In  Its  basement;  that 
the  bonding  is  situated  on  Franklin  av- 
enue, a  narrow  street;  that  this  street, 
and  the  block  through  which  it  extends, 

^Vot  disaentlQg  opinion,  see  post,  998. 
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to  occapied  almost  exclusively  by  resi- 
dences; tbatabout  20  rods  from  the  the- 
ater are  a  pnbltc  school  and  a  house  for 
reliKious  worship,  and  15  or  20  rods  from 
them  is  another  cburch;  that  there  to  one 
saloon  in  tbe  avenue  opposite  the  theater, 
believed  to  be  safflclent  to  supply  ail  rea- 
'sonable  demands  there:  that  tb^  perform- 
ances in  the  theater areoftbevarlety class, 
and  are  attended  almost  exclusively  by 
males;  that  the  plalntitr,  without  license 
and  contrary  to  law,  sold  liquor  In  the 
room  on  two  nights  after  the  first  refusal 
to  issue  the  license;  and  that  on  the  night 
of  the  14th  Inst,  a  ring  flght  was  permit- 
ted in  the  theater. .  Id  conclusion  the  de- 
fendant claims  that  It  acted  within  Its 
discretion  In  refusing  to  grant  the  license, 
and  that  the  sole  purpose  of  its  members 
In  doing  so  was  a  desire  to  preserve  public 
order,  and  the  morals  and  happiness  of 
the  people  of  the  neighborhood.  In  view 
of  the  foregoing  facts,  ought  the  court  to 
grant  the  peremptory  mandate?  If  the 
refusal  to  grant  the  license  was  not  with- 
in the  discretion  of  the  council,  the  writ 
should  iBsae;  but,  11  It  was,  theu  It  ought 
not. 

Thp  power  of  the  city  council  with  re- 
spect to  the  suhlect  is  found  In  volume  I. 
Comp.  Laws  Utah,  1888.  Section  1755  is 
af  fullowa:  "The  city  council  shall  have 
the  following  powers:  (40)  To  license,  r^- 
uiate,  and  tax  the  manufacturing,  selling, 
giving  away,  or  disposing  of  in  any  man- 
ner, any  •  .»  •  Intoxicating  liquors.** 
The  section  also  provides  that  the  term  of 
the  license  shall  not  extend  beyond  the 
mnnicipal  year  In  which  it  Is  issued,  and 
It  is  subject  to  the  restrictions  of  the  gen- 
eral laws  of  the  territory,  and  a  bond  to 
required,  and  the  sale  to  minors,  Idiots, 
habitual  drunkards,  or  persons  intoxi- 
cated. Is  prohibited.  Section  4618,  vol.  2, 
same  compilation,  forbids  the  selling  or 
furnishing  of  Intoxicating  liquors  to  any 
person  in  the  auditorium  orlobbies  of  any 
theater,  etc.  The  power  to  license,  reg- 
ulate, and  tax  the  sale  or  disposition  of 
intuxicating  liquors  within  its  limits  Is 
possessed  t>y  Salt  Lake  City  except  so  far 
as  It  to  regulated  by  the  above  provisions. 
The  council  of  Salt  Lake  City,  under  the 

gower  to  license,  regulate,  and  tax,  has 
y  ordinance  required  a  petition  by  the 
applicant  to  be  prcBenteU,  in  which  the 
place  of  business  and  some  other  minor 
facts  are  required  to  be  stated,  and  atoo  a 
bond  in  the  sum  of  $1,(KK),  with  sureties 
and  conditions  as  provided.  The  license 
Is  required  to  be  limited  to  three  months, 
and  for  a  retail  business  $300  Is  charged. 
The  sale  without  license,  and  the  sale  to 
Indians,  Insane,  or  Idiotic  persons,  or  to 
minors,  and  the  sale  on  Sunday,  Is  forbid- 
den and  punished ;  and  it  is  also  provided 
that  the  mayor  may  by  proclamation  for- 
bid the  sale  or  disposition  of  such  liquors 
on  election  days  and  legal  holidays. 

The  qucHtlon  now  conies,  has  the  coun- 
cil any  further  discretion  with  respect  to 
granting  such  licenses?  Under  its  power 
to  regulate,  has  it  any  discretion  as  to  the 
person  to  whom  licenses  shall  be  granted, 
as  to  the  place  of  business,  or  as  to  the 
number  of  licensee  to  be  granted?  The 
legislature  could  have  prohibited  the  traf- 


fic, but  It  did  not  do  so.  However.  It  did 
give  the  city  cnuncU  the  power  to  llceDse, 
regulate,  and  tax  It.  The  power  to  con- 
ferred on  a  deliberative  body,  and  its  ao- 
thority  with  respect  to  the  subject  is  not 
limited  to  mere  ministerial  duties.  Tbe 
power  of  the  legislature  was  unlimited 
with  respect  to  the  business,  and  all  of  it 
except  the  power  to  prohibit,  subject  to  a 
few  restrictions  named,  was  conferred  by 
thecharteroponthe  local  legislature;  and 
tbe  will  of  snchabodylB  expressed  by  a 
vote,  and  with  the  right  to  vote  upon  any 
question  Is  implied  the  discretion  to  vote 
for  or  against.  The  business  of  retailing 
liquors  may  be  regulated  In  various  waye. 
To  r^ulate  to  to  control,  restrict,  aad 
direct.  To  r^nlate  the  liquor  traffic  ac- 
cording to  the  purpose  for  which  the 
powerwas  granted  would  be  to  so  govern 
it  that  It  will  be  attended  with  good  order, 
and,  so  far  as  may  be,  be  consistent  with 
the  happiness  and  welfare  of  the  people  In 
the  communities  In  which  It  to  conducted. 

In  Packing,  etc.Co.v.aty  of  Chicago,88 
III.  221,  the  court  said :  "  We  are  cleariy  of 
opinion  that  the  power  to  require  a  HemM 
to  one  of  the  means  of  regulating  tbe  exer- 
cise or  pursuit  of  this  business.  Tliere  is, 
no  doubt,  a  great  variety  of  other  means 
that  might  be  adopted  to  accomplish  the 
purpose,  but  these  municipalities  are  not 
restricted  as  to  the  means  they  shall  em- 
ploy to  regulate  the  business.  In  the  va- 
rious Illustrations  of  the  meaning  of  the 
word  'regulate,' we  find,  among  others, 
'  to  direct.*  *  CO  rule,' '  to  govern,' '  to  con- 
duct.' As  the  language  to  used  In  refer- 
ence to  the  power  of  a  city  or  vil'.age  gov- 
ernment, we  must  suppose  it  was  intended 
to  mean  that  such  bodies  might  rule  or 
govern  tbls  character  of  business. "  TIm 
general  rule  to  that  public  corporations 
and  ofllcers  are  required  to  do  what  they 
ere  authorized  to,  when  such  performance 
would  be  beneficial  to  an  Individual  or  to 
tbe  public.  Upon  theHubJect  of  Imperative 
and  discretionary  powers.  Judge  Dillon 
says:  "It  is  often  material  to  determine 
whether  a  duty  Imposed  by  law  or  char* 
ter  upon  municipal  corporations  orpublle 
officers  Is  imperative  or  discretionary. 
This  is  always  a  question  of  legislative  In- 
tention, and  therefore  of  coastructlon. 
The  general  tests  to  ascertain  this  Inten- 
tion, propounded  In  thecases  are  of  dooht* 
fnl  value.  *  *  •  Each  case,  we  repeat, 
must  be  largely  decided  on  Its  own  cir- 
cumstances, and  the  leKistative  intent 
gathered  from  the  whole  act.  No  posi- 
tive, inflexible,  or  stereotyped  rule  can  be 
laid  down."  1  Dill.  Mnn.  Corp.  (4th  £d.) 
§98. 

It  is  apparent  from  the  act  under  con- 
sideration that  the  intention  of  the  legis- 
lature In  conferring  on  the  council  the 
power  to  regulate  the  sale  of  liquor  was 
toenablethat  bodyto protect  socletyfrom 
the  evils  attending  it.  The  benefit  of  tbe 
dealer  was  not  the  chief  end.  Therefore 
the  duty  of  the  council  with  respectto  him 
must  depend  largely  on  the  good  of  the 
neighborhood.  It  follows  that  It  in  the 
duty  as  well  as  the  right  of  the  council  to 
use  all  reiiBoiiahle  means  to  give  such  pro- 
tection ns  the  public  welfare  demands. 
We  are  of  the  opinion  that  the  councili  to 
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the  regulation  of  the  buslnese,  has  a  wide 
rlfscretion,  but  it  la  not  arbitrary  discre- 
tion. Under  tbe  power  to  regalate,  the 
bnelnem  may  not  be  prohibited.  The 
authority  Is  delegated  to  the  coancllmen 
as  reaaunable  men,  and  with  the  expecta- 
tion that  they  will  employ  reasonable 
means.  To  Intrast  the  privilege  of  selling 
intoxicating  liquors  to  persons  whose  an- 
tecedents, nablts.  and  characters  are  such 
as  to  Inspire  confidence  in  them,  and  war- 
rant the  belief  that  they  would  not  violate 
the  law  by  selling  to  minors,  habitual 
drunkards,  or  intoxicated  persons,  and 
would  be  lilcely  to  conduct  their  business 
in  other  respects  with  due  regard  to  good 
morals  and  the  peace  and  happiness  of 
society,  would  appear  to  be  within  that 
dlscTialon  included  in  the  right  to  regulate. 
The  exercise  of  a  reasonable  discretion  as 
to  the  localities  In  which  the  bnslness  shall 
be  carried  on  would  appear  to  be  within 
the  power  to  regulate.  A  saloon  along- 
side of  a  Rchool-hnuse  or  a  church  would 
be  very  undesirable,  and  to  Mtabllsh  one 
along-side  of  a  man*s  home  would  be  re- 
garded as  very  objectionable.  To  au- 
thorise the  retailing  of  liquors  la  the  midst 
of  the  homes  of  the  people  would  be  palpa- 
bly wrong.  Kelgbborhoods  Infested  with 
liqnor  saloons  are  not  suitable  communi- 
ties for  boys  and  girls  to  grow  up  in ;  and 
so  IX  limitation  of  the  number  of  places  for 
retailing  Intoxicating  liquors  In  a  city 
would  be  a  reasonable  regulation.  Ce- 
canae  the  council  may  be  authorised  to 
license  liqnor  sellers  it  does  not  follow 
that  they  must  license  all  who  may  apply. 
The  powers  delegated  to  the  legislative 
departments  of  municipal  governments 
are  usually  exercised  by  Ordinance.  The 
council  grants  the  license  by  a  vote.  Tn 
that  way  the  power  Is  expressed.  When 
the  application  Is  made.  It  would  appear 
to  be  a  anltable  time  to  Inquire  and  decide 
as  to  whether  the  applicant  is  a  snitable 
maa  to 'be  Intrusted  with  the  business; 
and  so  as  to  the  determination  of  the  place, 
and  as  to  whether  more  licenses  should  be 
granted.  General  tests  might  be  estab- 
lished by  ordinance,  by  which  to  deter- 
mine the  fitness  of  person^  to  be  intrusted 
With  the  bnslness  of  selling  liquor,  and 
ordinances  might  be  adopted  designating 
localities  in  which  the  business  may  be 
conducted,  and  limiting  the  number.  But 
we  are  not  prepared  to  say  tiiat  the  busi- 
ness may  not  be  regulated  In  such  respects 
without  ordinance.  The  charter  confers 
the  power  to  regnlate  the  traffic  upon  the 
city,  without  expressly  requiring  it  to  be 
exercisefl  by  ordinance.  But  it  Is  said 
that  the  councllmen  may  act  from  mere 
whims,  caprice,  partiality,  or  orejudlce  un- 
less the  regulation  is  by  ordinance.  The 
court  should  assume  that  public  officers 
win  act  from  proper  motives  until  the 
contrary  appears.  It  Is  also  claimed  that 
the  court  must  presume  that  the  council 
acted  arbitrarily  or  without  sufficient 
reason  lu  refusing  the  license,  because  no 
reason  appears  upon  it«  record.  The 
court  will  not  assume  that  the  council 
refused  the  license  arbitrarily,  and  with- 
out sufficient  reason,  without  some  proof. 
Being  public  officers,  and  acting  under 
the  sanction  of  an  oath,  the  court  will 


assume  that  they  acted  lawfully  until  the 
contrary  appears. 

We  have  been  referred  to  a  decision  of 
the  supreme  court  ot  the  United  States  in- 
volving the  validity  of  an  ordinance  of  the 
city  of  San  Francisco,  In  which  this  lan- 
guage Is  found:  "The  sale  of  such  liquors 
in  this  way  has  therefore  been  at  all 
times,  by  the  courts  of  every  state,  consid- 
ered as  the  proper  subject  of  legislative 
regulation.  Not  only  may  a  license  be  ex- 
acted from  the  keeper  of  the  saloon  before 
a  glass  of  hlR  liquors  can  be  thus  disposed 
of.  bat  restrictions  may  be  Imposed  as  to 
the  class  of  persons  to  whom,  •  •  • 
and  the  hours  of  the  day,  and  the  days  of 
the  week,  on  which  the  saloons  may  be 
opened.  Their  sale  In  that  form  may  be 
absolutely  prohibited.  It  is  a  question  of 
public  e»>edlency  and  public  morality. 
•  •  *  There  Is  no  Inherent  right  In  a  citi- 
zen to  thus  sell  intoxicating  liquors  by  re- 
tail. It  is  not  a  privilege  of  a  citizen  ot 
the  state,  or  of  a  citizen  of  the  United 
States.  As  It  Is  a  business  attended  with 
danger  to  the  community,  it  may,  as  al- 
ready said,  be  entirely  prohibited,  or  be 

{>ermltted  under  sneh  conditions  as  will 
Imlt  to  the  utmost  Its  evils.  The  man- 
ner and  extent  of  regulation  rests  In  the 
discretion  of  the  governing  authority. 
That  authority  may  vest  in  such  officers 
as  it  may  deem  proper  the  power  of  pass- 
ing upon  applications  for  permission  to 
carry  It  on,  and  to  Issue  license  for  that 
purpose. "  Crowley  v.  Christensea,  11  Sop. 
Ct.  Rep.  IS. 

The  case  of  Statev.  HoltCo.Court,39Mo. 
621,  was  an  application  for  a  writ  of  man- 
date to  compel  the  county  court  to  issue  u 
license.  The  statute  provided  that,  if  the 
court  shall  be  of  theoplnlon  that  theappll- 
cant  is  a  person  of  good  character,  the 
court  may  grant  a  license  for  six  months. 
This  fact  was  admitted.  The  application 
was  made  In  conformity  with  the  require- 
ments inall  respects  of  the  statute  govern- 
ing licenses,  and  the  county  court  refused 
to  grant  the  license.  The  mandamus  was 
refused;  the  court  holding  that,  although 
a  party  applying  for  a  dram-shop  license  . 
may  show  himself  to  possess  all  the  quali- 
fications requisite  for  the  Issuing  of  a 
license  nnder  the  statute,  thecounty  court 
may  still.  In  the  exercise  ot  Its  discretion, 
reluse  to  grant  such  license.  Mailer  v. 
Commissioners,  89  N,  C.  172,  was  an  ap- 
plication for  maodamiis.  The  statute  in- 
volved In  the  case  provided  that  the  appli- 
cant might  obtain  a  license  from  the  coun- 
ty commisBlonerB  to  retail  liquor  upon 
proving  a  good  moral  character.  The 
court  held  that  such  commissioners  were 
not  bound  to  license  an  applicant  though 
he  be. qualified  by  proof  of  good  moral 
character;  that  they  had  a  limited  legal 
discretion,  and.  In  passing  upon  an  appli- 
cation, they  have  a  right  to  take  into 
consideration  the  question  whether  the 
demands  of  the  public  require  an  Increase 
of  such  accommodations,  and  whf-ther  the 
place  proposed  to  establish  a  bar-room  at 
would  beasultable  one.  Tothesameeffect 
Is  Attorney  General  v.  Justices  of  Gull- 
ford  County,  5  Ired.  315:  Petition  of  Rau- 
denhusch.  120  Pa.  St.  328,  14  Atl.  Itep.  148; 
Schlaudecker  v.  Marshall,  72  Pa.  St.  i!00; 
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T^-oie'»  Appeal,  dO  Pa.  St.  876.  Tbe  Btat- 
ates  proTldlng  for  licenses  construed  In 
these  cases  differ  In  some  respects  from 
the  Utah  statute;  but  the  principles  laid 
down  In  them  are  ^mllar  In  effect  to  the 
North  Carolina  cases,  snpra.  Parker  v. 
Portland,  64  Mich.  808,  20  N.  W.  Rep.  55. 
was  a  petition  for  mandaiuas  to  compel 
the  board  of  trnetees  of  the  village  of  Fort- 
laud  to  approve  a  liquor  bond.  The  pow- 
er to  regulate  the  business  had  not  been 
granted  by  the  l^lslature  to  the  board. 
Their  Btmple  duty  was  to  determine  the 
sufficiency  of  thebond.  The  dl«cretion  on- 
ly extended  to  that  duty.  The  court  held 
that  waudamus  to  compel  a  village 
board  to  approve  a  liquor  bond  will  be 
(Ipnled  If  there  is  nothing  to  ehow  that 
the  refusal  to  approve  it  was  capricious, 
or  to  rebnt  the  presumption  that  the 
bofml  had  fairly  passed  upon  all  the  ques- 
tions which  determine  the  Riifficieiicy  of 
the  bond,  and  the  reliability  of  TliPBun-tiea. 
Potter  V.  Village  of  Homer.  59  Mich.  8.  'Jfa 
N.  W.  Jtep.  aud  Amperwe  v.  City  of 
Knlamazoo.  (Mich.)  26  N.  W.  Rep.  222,  are 
also  mandamua  cases  involving  a  cua- 
strnction  of  the  same  law  as  the  last  case. 
In  Potter  v.  Village  of  Homer,  the  court 
held  thntthe  village  council  in  approving 
the  bond  had  the  name  diRcretion  and  no 
more  than  Is  poft8eKse<l  by  other  pemons 
called  on  to  approve  sureties.  We  do  not 
regard  the  Michigan  cases  as  analogous 
to  the  one  In  hand.  The  plaintiff  also  re- 
lies upon  Zanone  v.  Mound  Cit7, 103  111. 
552.  The  court  held  that  the  village  coun- 
cil, under  the  power  to  n^ulate  the  liquor 
trafHc.  might  refuse  to  license  persons  of 
such  habits  and  character  as  rendered 
them  unfit  to  be  licensed,  and  to  limit 
the  number  of  dram-sliop  keepers,  but 
held  that  the  discretion  should  be  exer- 
cised by  ordinance  in  order  tu  avoid  fa- 
voritism and  monopoly.  From  this  opin- 
ion three  of  the  seven  Judges  dissented. 

After  a  careful  consideration  of  the 
statutes,  the  ordinances,  and  the  cases 
cited,  we  hold  that  the  defendant  possess- 
es the  power  to  license,  regulate,  and  tax 
tbe  liqnor  business,  and  that  In  the 
use  of  such  anthority,  It  may  exercise  a 
reasonable  discretion  In  determining  who 
are  sni  table  persons  to  Intmst  the  busi- 
ness to,  the  places  where  It  may  be  cpn- 
ducted,  and  tbe  number  of  licenses  It  will 
Issue,  and  that  the  council  may  exercise 
that  discretion  when  the  application  is 
made,  when  it  has  not  done  so  by  ordi- 
nance before,  and  that  the  court  will  not 
assume  that  the  council  acted  arbitrarily, 
or  from  an^  improper  motive,  without 
some  evidence  to  that  effect.  The  writ  of 
mandamua  is  denied. 

Bt-ACKBURN  and  Andebbon,  JJ.,  concur. 
Miner,  J.,  dissents. 


C7  Utah,  158) 

Rock  Springs  Coal  Co.  v.  Salt  Lake 
Sanitarium  Ass'n. 
(Supreme  Court  of  Utah.   Jan.  20,  1891.) 
Flbadino — Answer — SnrpiciKscT  op  Denial. 
Plaintiff,   by  verified  complaint,  aUog:ed 
that  betweou  November  9,  1889,  and  February  6, 
1890,  he  sold  and  delivered  to  defendant  coal  of 
tbe  **ktnds  and  amounts  spcL-ificd,  to-wit:  88,700 
pounds  of  lump  coal;  2;8.uU0  pounds  of  slack  coal 


In  wagOD-loodlots;  3Se,fl00  mnuidtfrf slack  ooalln 

car-load  lots,**  eta  Defendant  averred,  on  in- 
formation and  belief,  **that  It  is  not  tme  that 
plaintiff,  between"  said  dates,  *'aold  and  deliv- 
ered to  defendant  88,700  pounds  of  lump  oosi,' 
etc  ;  and  therefore  he  denies,  in  tbe  same  words, 
plaintiff's  aUe^tions.  Hela,  that  this  waa  ■ 
negative  pregnant,  and  not  a  good  denial,  under 
Comp.  Laws  Utah  1888,  S  aaSK,  providing  that  the 
answer  must  ocmtain  a  general  or  specific  denial 
of  the  material  allegations  of  the  complaint,  and, 
if  the  complaint  be  verified,  **the  denial  of  eaob 
allegation  controverted  must  be  speciflo  and  b« 
made  positively. " 

Appeal  from  district  court,  third  dis- 
trict; C.  S.  Zane.  Justice. 
C.  F.  Loofboarow,  for  appellant.  E*  B. 

Crltcblow,  lor  respondent 

Miner.  J.  On  April  3. 1890,  the  plaintiff 
filed  in  the  third  district  court  in  Utah  its 
cuinpluint,  alleging:  "(1)  The  corporate 
capacity  of  both  plaintiff  and  defendant. 

*  *  •  (3)  That  betwieen  the  8th  day  of 
November,  lSi>9,  aud  tlie  6th  day  of  Feb- 
ruary, IbUO.  tbe  plaintiff  sold  and  delivered 
to  the  deleudaat  •  •  •  coal  of  the 
kinda  and  In  the  amounts  specified,  as  foi* 
lows,  to-wit:  88,700  pounds  of  luiupcoal: 
218,500  pounds  of  slack  coal  in  wagon- 
load  lots;  356,000  pounds  of  slack  coal  in 
car-load  lots.  That  defendant  agreed  to 
pay  for  the  same   as  follows,  to-wit. 

•  •  •  $788.05."  Thatpayment  hasbeen 
demanded.  That  no  part  thereof  has 
been  paid,  and  the  whole  remains  due; 
and  praying  judgment  for  $7SS,05,  with 
interest  and  costs.  The  defendant  filed 
its  answer:  (1)  Admitting  that  it  is  a 
corporatioD.  (3)  Denying  that  the  plain- 
tiff is  a  corporation.  "(3)  Further  an- 
swering, the  defendant  avers,  on  informa- 
tion and  belief,  that  it  Is  not  true  that 
plaintiff,  hetween  tbe  9th  day  of  Novem- 
ber, ISS'J,  and  the  6th  day  of  February, 
1SE)0,  sold  and  delivered  to  defendant  88.- 
700  pounds  of  lump  coal,  or  that  plaintiff 
between  said  dates  sold  and  delivered  to 
defendant  218,500  pounds  of  slack  coal  In 
wagon-load  lots;  and  defendant  therefore 
denies  that  between  the  9th  day  of  No- 
vember, 1889.  and  tbe  Gth  day  of  Febrn- 
ary,  I$!)0,  or  at  any  other  time,  tlie  plain- 
tiff sold  and  delivered  tu  thedefeodant  88,- 
700  pounds  of  lump  coal,  and  denira  that 
between  said  dates,  or  at  any  other  time, 
plaintiff  sold  and  delivered  to  defendant 
218,500  pounds  of  slack  coal  Inwagoo-Ioad 
lots.  Also  alleges  payment  of  ^8S.20  on 
account  of  claim  sued  upon."  The  cause 
was  tried  before  the  court,  a  Jury  being 
waived.  At  the  commencement  of  the 
trial,  and  before  the  production  of  any 
evidence,  the  plaintiff  made  an  oral  wt»- 
Uon  and  request  forjudgment  upon  tbe 
pleadings  on  account  of  the  alleged  insuf- 
ficiency of  the  defendant's  answer  to  pat 
in  issue  any  of  the  allegations  of  the  com- 
plaint. Whereupon  the  court  ruled  and 
held,  upon  said  oral  motion  and  request 
of  plaintiff,  that  the  answer  of  tbe  defend- 
ant was  not  sufQcient  to  put  in  issue  any 
allegation  of  the  complaint,  racppt  that 
of  the  corporate  capacity  of  the  plaintiff, 
and  gave  defendant  permission  to  amend 
its  answer  so  as  to  deny  eacli  al'egatlon 
in  thecomplaint,  and  defendant  refuMed  tc 
avail  Itself  of  this  privllcve.   And  tbe 
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court  tbereopon,  and  upon  said  trial,  took 
all  the  other  allegations  ot  the  complaint 
as  coDtessed  by  the  defendant,  and  made 

its  findingB  ot  fact,  and  Kove  ludgment  for 
the  plalotill  for  9802.40,  and  costs  taxed  at 
*33.35.  The  defendant  alleges  error  on  the 
above  rulln;?,  and  app^alB  to  this  court 
Irom  an  order  denying  a  motion  for  anew 
trial  on  such  alleged  error. 

It  will  be  observed  thatin  the  answer  it 
Ih  averred,  on  Information  and  belief, 
"that  it  la  not  true  that  plaintiff,  between 
the  dates  named,  sold  and  delivered  to 
the  defendant  8^,700  pounds  ot  lumpcoal," 
but  it  ie  nowhere  denied  that  some  other 
kind  ot  coal,  or  some  amount  of  lump  or 
other  coal,  was  sold  and  delivered  to  the 
defendant;  and  the  attempted  epeclflc  de- 
nial, that  ptaitttltf  sold  and  delivered  to 
defendant  218,500  pounds  of  ulack  coal  In 
wagon-load  lots,  is  not  a  denial  tbat  21H,- 
500  pounds,  ur  any  less  number  of  pounds, 
of  coal  was  not  sold  and  delivered  to  de- 
fendant, nur  tbat  218,500  pounds  of  coal 
was  not  delivered  defendant  in  cars  or 
carte  or  by  hand,  or  in  some  other  way 
than  by  wagon-load  lots;  nor  Is  any  at- 
tempt made  to  deny  It  sold  and  delivered 
defendant  £i((,600  pounds  ot  slack  coal  In 
car-load  lots  or  otherwise.  It  does  not 
appear  by  the  answer  that  defendant  did 
not  receive  the  stated  amount  of  coal  from 
the  plaintiff,  or  that  It  was  not  indebted 
to  tiie  plaintiff  therefor.  What  the  an- 
swer does  say  Is  simply  this:  "I  received 
from  the  plaintiff,  within  the  time  stated, 
the  amount  of  coal  he  has  charged  me 
with,  for  which  I  agreed  to  pay  him  the 
price  named  in  the  complaint,  but  It  was 
not  delivered  to  mcin  wagon-load  lots; 
and  I  am  still  indebted  to  the  plaintiff 
therefor  in  the  sum  claimed  in  the  com- 
plaint, less  980.20,  which  I  have  paid  plain- 
tiff on  the  claim  sued  upon  prior  to  the 
commencement  of  this  suit."  In  otber 
words,  defendant  admits  the  allegations 
in  the  complaint  to  be  true,  and  that  he 
is  indebted  to  the  plaintiR  tot  the  coal  as 
claimed. 

Section  3226  ot  the  Compiled  Laws  of 
Utah  of  1S88  provides  that  the  answer  of 
df^fendant  shall  contain  a  general  or  spe- 
cific denial  of  the  material  allegations  of 
the  complaint  controverted  by  the  defend- 
ant; and  if  the  complaint  be  verified,  as 
in  this  case,  "  ttie  denial  ol  each  allegation 
contro  verted  must  be  specific,  and  be 
made  positively,"  etc.  Counsel  for  the  de- 
fendant relies  on  Mahana  v.  Blunt,  20 
Iowa,  142 ;  Doollttle  v.  Greene.  32  Iowa.  123 ; 
Bank  V.  Hogan,  47  Mo.  472;  Ells  v.  Rail- 
road Co.,  55  Mo.  278;  and  Wall  v.  Water- 
Works  Co..  18  N.  Y.  119.  1  am  aware  that, 
under  the  statutes  and  decisions  of  Iowa 
and  Missouri,  slight  innovations  have  been 
made  upon  this  rule,  but  the  general 
weight  of  authority  sustains  it.  In  18  N. 
T.  lltt,  cited  by  d^eadant'a  counsel,  the 
court  holds  the  pleading  open  to  criticism, 
and  Justifies  its  decision  only  under  the 
statutes  of  that  state  recently  amended. 
Upon  the  general  doctrine,  see  Steph.  PI. 
381.  Woodworth  v  Knowlton,  22  Cal. 
164;  Bradbury  v.Cronise,  46  Cal.  287;  Bliss, 
CodeF].$333;  Boone,  Code  PI.  §  61.  It  has 
been  held  tbat  an  answer  In  terms  merely 
denying  "each  and  erery  material  allega- 


tion In  the  complaint"  is  evasive,  and  not 
good  pleading.  And,  generally  speaking, 
a  denial  in  the  precise  language  ot  thecom- 
piaint  is  not  good, but  isa''negative  preg- 
nant," with  an  admission  that  the  alleged 
tacts  may  have  transpired  on  some  other 
day  or  under  different  circumstances. 
Bobbins  v.  Lincoln,  12  Wis.  9;  Miller  v. 
Brumbaugh,  7  Kan.  S43;  Seward  v.  Miller. 
6  How.  Pr.  312.  So,  in  an  action  ot  tres- 
pass tor  assault  and  battery,  the  defend- 
ant luHtifled.  alleging  that,  "as  master  ol 
a  ship,  he  commanded  the  plaintiff  to  do 
service  which  he  refused  to  do,  whereupon 
the  defendant  moderately  chastised  him." 
The  plaintiff  traversed  with  adenlafthat 
the  defendant  moderately  chastised  him," 
and  this  traverse  was  held  to  be  a  "nega- 
tive pregnant, "  or  as  lielng  snch  a  form  ot 
negative  expression  as  may  be  implied  to 
carry  with  it  an  affirmative.  Steph.  Pi.  p. 
378.  A  denial  tbat  A.  and  B.  and  C.  and 
D.  were  present  on  a  certain  occasion  Is  no 
denial  that  B.  was  present;  or  that  A. 
and  B.  were  present;  and  so  as  to  either. 
A  denial  tbat  A.  went  to  Washington, 
and  to  Boston  and  to  Chicago,  and  re- 
turned from  Chicago  to  New  York,  Is  not  a 
denial  that  A.  went  to  Breton  orto  Chi- 
cago. Young  V.  Catiett, 6 Duer, 437;  Blank- 
man  V.  Vallejo.  15  Cal.  639;  Kuhland  v. 
Sedgwick.  17  Cal.  123;  Caulfield  v. Sanders, 
Id.  569;  Landers  v  Bolton,  26  Oal.  393. 
And,  where  there  are  no  conjunctive  aver^ 
ments,  a  denial  in  the  very  words  of  the 
averment  Is  often  held  to  admit  a  material 
part  of  it.  Woodworth  v.  Knowlton,  22 
Cal.  164;  Bradbury  v.  Cronise,  46  Cal.  287. 
So,  also,  a  denial  that  the  defendant 
"wrongfully  and  unlawfully  entered  upon 
the  premises,  and  closed  the  window,"  Is 
un  admission  tbat  he  closed  the  window 
therein.  Lamey  v.  Mooney.  60  Cal.  610. 
A  denial  of  the  exact  valne  alleged  in  the 
complaint  is  an  admission  ot  any  less  val- 
ue. Scovill  V.  Barney.  4  Or.  28S.  A  de- 
nial that  the  defendant  wrongfully  took 
and  detained  the  plaintlif's  eronds  Is  not  a 
denial  of  the  taking  or  detention.  Moser 
V.  Jenkins.  5  Or.  448.  So  a  denial  in  the 
language  of  the  petition,  tbat  the  defend* 
ant  carelessly,  negligently,  and  wantonly 
ran  over  the  plaintiff's  mare  is  not  a  de- 
nial of  the  Injury  complained  of.  Harden 
V.  Railroad  Co..  4  Neb.  621;  Bliss.  Code 
PI.  §3.12.  The  trial  court  was  more  than 
liberal  with  the  defendant  in  allowing  it 
to  amend  its  pleading  during  the  trial, 
and  after  the  Question  was  raised,  without 
terms.  The  defendant  should  have  ac- 
cepted the  privilege.  I  think  no  issue  was 
raised  by  tbe  answer,  and  Judgment  for 
the  piaiutiff  was  properly  entered  on  tbe 
pleadings.  The  judgmentbelowsbould be 
affirmed,  with  costs. 

Andeubon  and  Blackburn,  JJ.,  concur. 


(7  Utah,  163) 

Marks  et  al.  v.  Cui.mkr  et  al. 

{Supreme  Court  of  Utah.   Feb.  4,  1891.) 

Costs  on  Appeal — ^Transcript. 
1.  Under  2  Comp.  Laws  Utah  1888,  S 
providiDK  that  tbe  party  ordering  a  transcrip*!.  of 
the  testimony  or  proceedings  moat  pay  tbe  re- 
porter's tees,  an  uppellant  who  gets  the  judg- 
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ment  l^versed  cannot  collect  the  costs  of  such 
tianavript  ordered  by  him,  from  the  appellee. 

3.  Under  the  roles  of  the  supreme  court  al- 
lowing reasonable  voeta  for  printing  the  record 
and  briefs,-  not  more  than  one  dollar  per  page 
Ahould  be  allowed. 

8.  No  attorney's  fee  for  trying  the  case  in  the 
supreme  court  is  recoverable  as  costs. 

Appeal  from  district  court,  first  district; 
Blackblun,  Justice. 

Arth  iir  Bro  wn  and  J.  G.  Satherland,  tor 
appellants.  David  Evans,  Geo,  Suther- 
land, and  S.  R.  TburmaD,tor  respondents. 

Anderson,  J.  This  cause  was  tried  in 
tlie  district  court,  and  plaintiffs  recovered 
a  verdict  and  judgment  against  tbe  de- 
fendants. Au  appeal  was  taken  to  this 
court,  and  tlie  cause  was  reversed  and  re- 
manded and  a  new  trial  ordered.  After 
the  case  was  sent  back  to  the  lower  court, 
the  defendants  filed  therein  their  bill  of 
costs  incurred  on  said  appeal,  containing, 
among  otlier  items,  the  following,  viz. : 
Paid  stenographer,  for  making  transcript 
of  evi.lence  below,  ¥226;  printing  record, 
161  pages.  ¥2.10,  ¥338.10;  printing  brief,  14 
pages,  ¥15;  attorney  fee,  ¥30.  On  motion 
of  plalntlffft*  counsel  the  court  struck  out 
and  disallowed  tbe  amount  paid  the  ste- 
nographer for  transcribing  tbe  evidence, 
and  the  item  for  attorney  fee,  and  all  in 
excess  of  one  dollar  per  page  for  printing 
the  i-ecord  and  brief,  to  which  roling  and 
order  of  the  court  thedefendants  excepted, 
and  bring  this  appeal. 

The  statute  provides  that,  "In  cases 
where  a  transcript  has  been  ordered  by 
the  court,  the  fees  for  trnnscriptlon  must 
be  paid  by  the  respective  parties  to  the  ac- 
tion or  proceeding,  in  equal  proportions, 
or  by  such  of  tbem,  and  In  such  propor- 
tions, as  tbe  court,  in  its  discretion,  may 
order,"  2Comp.  Laws  1888,  §  3099.  It  is 
further  provided  that  "tbe  party  ordering 
the  reporter  to  transcribe  any  portion  of 
the  testimony  or  proceedings  must  pay 
the  fees  of  tbe  reporter  thertjfor."  Id.  The 
transcript  having  been  ordered  and  paid 
for  by  the  appellants,  they  are  not  entitled, 
under  the  provisions  of  the  section  of  the 
statute  above  referred  to,  to  recover  tbe 
amount  from  the  appellees.  This  Is  the 
constrnction  placed  on  a  similar  statute 
in  a  recent  case  by  the  supreme  court  of 
California.  Barkly  v.  Copelaud,  ante,  8. 
While  costs  are  recoverable  for  printing 
abstracts  and  briefs  In  accordance  with  the 
rules  of  this  court,  only  usual  and  reason- 
able expenses  therefor,  not  exceeding  one 
dollar  per  page,  should  be  allowed  by  the 
court,  and  there  was  no  error  In  disallow- 
ing so  much  of  this  charge  as  was  In  ex- 
cess of  one  dollar  per  page.  As  to  the 
item  charged  as  "attorney  fee,"  we  know 
of  no  law  authorizing  its  allowance  for 
trials  in  this  court  on  appeal.  Section  824 
of  the  Eevlsed  Statutes  of  the  tJnited 
Htates  authorizes  the  allowance  of  an  at- 
torney lee  of  ¥20  on  a  trial  before  a  jury, 
in  civil  or  criminal  causes,  or  before  refer- 
ees, or  on  a  final  hearing  In  equity  or  ad- 
miralty, except  that  In  cases  of  admiralty 
or  maritime  jurisdiction,  where  the  libel- 
ant recovers  less  than  ¥i»0,  the  docket  fee 
of  his  proctor  shall  bo  but  ¥10.  We  think 
the  statute  contemplates  only  the  trial  In 
the  nisi  pr/w  courts,  and  even  then  it  has 


been  held  that  it  can  be  allowed  but  once, 
although  there  may  be  several  trials,  and 
must  be  allowed  only  In  tbe  trial  which 
resalte  In  the  final  disposition  of  the  case. 
Strafer  v.  Carr,  6  Fed.  Rep.  466;  Oeaver  v. 
Insurance  Co., 40  Fed.  Rep.  863.  The  decis- 
ion of  the  court  oh  the  appeal  was  not  a 
final  disposition  of  the  case,  it  being  re- 
versed and  a  new  trial  ordered.  We  find 
no  error  in  the  record,  and  the  order  of  tbe 
district  court  is  affirmed. 

Zanb.  C.  J.,  and  Miner,  J.,  concur. 


(7  UUh,  186) 

Ellison  v,  Lindfobd. 
(Supreme  Court  of  Utah.   Feb.  4,  1S9L) 

MmnciFAL  C0RP01U.T10K&— Taxation— AcKioDiiT- 
DBAx.  Land. 
Farming  land  situated  within  the  corpwate 
limits  of  a  city,  but  entirely  without  the  platted 
and  settled  portions  thereof,  cannot  be  taxed  for 
municipal  parposes  when  the  oymer  will  derive 
no  benefit  from  the  ex^tenditureof  tbe  taxes  either 
by  the  extension  of  the  platted  limits  or  of  atroott 
or  other  improvements  in  that  dlreotlcm. 

Appeal  from  district  court,  third  dis- 
trlct;  Z&NE.  Justice. 

J.  L.  EawliBSj  tor  appellant.  Arthur 
Brown  and  autberland  &  Jadd^  for  re- 
spondent. 

Anderson,  J.  The  defendant,  as  tax 
collector  of  the  city  of  Kaysville,  levied 
upon  and  sold  a  wagon  belonging  to 
plaintiff  for  unpaid  municipul  taxes  levied 
by  said  city  upon  his  property.  Tbeplaln- 
tlit  brought  this  action  against  thedefend- 
ant  to  recover  damages  for  the  taking 
and  selling  said  property,  upon  the 
ground  that  tbe  taxes  were  illegal,  for 
the  reason  that  the  property  on  which 
the  taxes  were  levied  was  not  liable  to 
taxation  for  city  purposes,  being  situated 
outside  the  platted  and  settled  portions 
of  the  city,  and  bo  remote  therefrom  as  to 
rceeive  no  benefit  from  the  expenditure  of 
the  taxes  for  municipal  purposes.  The 
defendant  by  his  answer  admitted  the 
seizure  and  sale  of  the  plaintiff's  property 
as  alleged,  btft  claimed  that  the  taxes  for 
which  it  was  taken  were  legal.  The 
cause  was  tried  to  tbe  court  without  a 
Jury  upon  an  agreed  statement  of  facts. 
The  court  held  the  tax  invalid,  and  gave 
Judgment  in  iavor  of  the  plaintiff  for  $50, 
and  costs,  and  the  defendant  brings  this 
appeal  from  said  judgment.  From  a  plat 
of  the  city  showing  its  corporate  limits, 
the  platted  and  settled  portion  thereof, 
and  tbe  location  ot  plaintiff's  premises.— 
which  plat  la  made  a  part  ot  the  record,— 
and  from  the  agreed  statement  ot  tacts,  it 
appears  that  tbe  property  of  plaintiff,  on 
which  the  taxes  were  levied,  and  on  which 
he  resides,  consists  of  three  tracts  of  land 
used  for  farming  purposes,  and  a  store, 
and  all  within  the  corporate  limits  ot  the 
city.  One  tract  Is  situated  a  little  over 
half  a  mile  from  the  nearest  part  ol  the 
platted  portion  of  the  city.  The  second 
tract  is  situated  about  one  mile,  and  the 
third  tract  about  two  miles,  from  the 
platted  portion  of  the  city,  wblle  the 
store  is  situated  about  two  miles  away, 
at  a  little  place  called  "Layton,"  on  a 
county  road  leading  to  the  city  proper. 
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nnd  also  on  the  line  of  the  Utah  Central 
Bnllroad.  Tblfl  so-called  "city"  Is  onl^  a 
small  Tillage,  containing  about  600  Inhab- 
itants in  the  platted  portion  thereof,  and 
yet  its  corporate  limits  include  more  than 
23  square  miles.  It  Is  nut  shown  that  the 
platted  and  settled  portion,  or  what  may 
be  termed  the  "city  proper,  "is  likely  to 
be  extended  In  the  direction  of  plain- 
tiff's premises,  nor  that  any  streets,  drive- 
ways, or  other  tmpruvements  In  that  di- 
rection are  contemplated  or  at  alt  proba- 
ble; nor  is  It  shown  that  plaintiff  will  or 
can  derive  any  benefit  from  the  expendi- 
ture of  these  taxes,  except  in  that  general 
sort  of  way  In  which  It  may  be  said  that 
all  persons  residing  In  the  country  are  ben- 
efited by  good  streets,  sidewalks,  etc.,  In 
the  town  or  city  where  they  nsunllly  go 
to  transact  their  buRlness.  Bat  this  kind 
of  heneflt  is  too  sUffht  to  make  it  equita- 
ble or  lust  that  their  property  situated  in 
the  country  should  be  taxed  for  city  pur- 
poseti.  The  questlonBlnvoived  in  thiscase 
were  fully  considered  and  elaborated  by 
this  court  in  thecaseof  Territory  v.  Daniels, 
(Utah.i  22Fae.Bep.l6&.  Ttaatcaselnrolved 
the  validfty  of  a  tax  on  agrlcnltnral  lands 
tort^ty  purposes,  and  the  tax  was  declared 
void.  In  that  case  Zanb.  C.  J.,  In  deliver- 
ing the  opinion  of  the  court,  said  that 
"  taxation  for  city  purposes  should  be 
within  the  bounds  Indicated  by  its  build- 
ings or  streets  or  alleys  or  other  public 
improvements,  and  contiguous  or  ad- 
jacent districts, BO  situated  asto  antborlEe 
a  reasonable  expectation  that  they  wtU 
be  benefited  by  the  Improvements  of  the 
city  or  protected  by  Its  police;  that  no 
outside  districts  should  be  Included  when 
It  is  apparent  and  palpable  that  the  bene- 
fits of  the  city  to  it  will  be  only  such  as 
will  be  received  by  other  districts  not  In- 
cluded, such  as  will  be  common  to  all 
nelghboilng  communlti^. "  We  see  no 
reason  to  doubt  the  correctneaa  of  that 
decision,  and,  as  It  is  decislve-of  the  point 
involved  In  this  case,  the  Judgment  of  the 
district  court  Is  affirmed. 

Blackburn  and  Miner,  JJ.,  concnr. 


a  Okl.  ss)   

£x  parte  Larkins. 
{Saipreme  Count     GKtaJioma.   Veh.  7, 1891.) 
ExFOBT  F1.CT0  Law -~  Tbrbitobial  Leoislaturb 
—Powers. 

1.  Under  Organic  Act  Okla.  T.  }  6,  provid- 
ing that  the  legislative  power  of  the  territory 
■liall  extend  to  all  rigbtial  subjects  of  legisla- 
tioD  not  inconsistent  with  the  laws  and  constitu- 
tion of  the  Doited  States,  lb  is  competeQt  for  the 
legislature  to  continue  la  force,  after  the  ad- 
journment of  the  first  legislature,  the  Criminal 
Code  of  -Nebraslia,  extended  to  the  territory  by 
the  organic  act,  §  11,  until  the  adjournment  of 
the  first  session  of  the  legislature. 

2.  Act  ist  Assem.  Okla.  T.  i  1,  continuing  In 
force  the  Criminal  Code  of  Nebraska,  wtiich,  by 
the  organic  act,  was  extended  to  that  territory 
till  theadjoummentof  the  flrstsession  of  the  leg- 
ialatnre,  is  valid,  and  not  ex  post  /octo,  as  to 
offenses  already  committed,  but  not  prosecuted 
and  punished. 

Habeas  coijtus. 

TburatoB  A  MerHek,  for  petitioner. 
Chafi.  Brown  and  C.  JS.  Freeman,  for  the 
Territory. 


Gkeen.  C.  J.  This  Is  a  petition  In  this 
conrtforawritotbsbea«coi77as.  The  writ 
was  Issned,  directed  to  the  sherltt  of  Lo- 
gon county,  who  broaght  the  body  of  the 
petitioner  Into  court,  together  with  the 
cause  of  bis  caption  and  detention.  It  ap- 
pears from  the  petition  and  return,  that  the 
petitioner  was  indicted  by  the  grand  Jury  of 
Lugan  county, at tfaeSeptemberterm,  1890. 
of  the  district  court,  for  the  crime  of  In- 
cest and  rape  upon  the  person  of  hlf 
daughter,  Delia  Larkins,  and  that  he  was 
taken  upon  a  capias  issued  upon  that  In- 
dictment, and,  in  default  of  bail,  was  com- 
mitted to  the  common  Jail  to  await  his 
trial.  The  ground  upon  which  his  dis- 
charge from  Imprisonment  Is  asked  Is  that 
the  Indictment  la  for  an  offense  against  the 
Criminal  Code  of  the  state  of  Nebraska, 
which  was  extended  to,  and  put  In  force 
In,  the  territory  of  Oklahoma,  by*the  or- 
ganic act,  antil  after  the  adjournment  of 
the  first  session  of  the  legislative  assembly 
of  said  territory,  which  occurred  at  the 
close  of  the  24th  day  of  December,  1890, 
and.  Inasmuch  as  the  law  creating  the  of- 
fense has  expired,  there  can  be  no  trial, 
conviction,  and  Judgment  upon  the  Indict* 
ment;  and  that  the  l^islatlve  assembly 
had  no  power  to  continue  the  law  In  fui'ce 
as  to  crimes  already  committed  against 
It  and  prosecutions  pending  therefor.  Be- 
fore the  adjournment  of  tbe  first  session  of 
the  legislative  assembly,  an  wt  was  passed 
and  approved,  which  provides,  inter 
as  follows:  "Section  1.  That  as  to  all  of- 
fenses committed  in  this  territory,  against 
the  laws  of  Nebraska,  while  In  fr>rpe  in 
this  territory,  said  laws  so  offended 
against  shall  continue  in  force  until  the 
apprehension  and  prosecution,  and  until 
the  punishment  and  {tenalty  is  [are]  Im- 
posed Qpun  such  offenders.  Sec.  2.  That, 
as  to  all  offenses  mentioned  in  the  preced- 
ing section  in  which  prosecutions  are  now 
pending,  the  laws  of  criminal  procedure  of 
the  state  of  Nebraska,  now  and  hereto- 
fore lu  force  in  this  territory,  shall  contin- 
ue in  force  tor  the  purpose  of  prosecuting 
such  offenses,  but  for  no  other  purpose. 
Sec.  S.  That  as  to  all  offenses  mentioned 
In  section  1  of  this  act,  where  prosecutions 
have  not  yet  been  commenced,  such  of- 
fenses shall  be  prosecuted  nnder  the  pro- 
cedure In  force  in  this  territory  after  the 
adjournment  of  the  first  session  of  the  leg- 
Islatlveassembly."  The  last  section  of  the 
act  provides  that  It  shall  take  effect,  and 
be  In  force,  from  and  after  the  adjourn- 
ment ol  the  first  session  of  the  legislative 
assembly.  Section  11  of  tbe  organic  act, 
which  extends  to,  and  puts  In  force  In,  the 
territory  of  Oklahoma,  the  Criminal  Code 
of  the  state  of  Nebraska,  so  far  as  neces< 
sary  to  be  stated,  has  tbe  following  pro- 
visions: "That  the  following  chapters 
and  provisions  of  the  Compiled  Laws  of 
the  state  of  Nebraska,  in  force  November 
first,  eighteen  hundred  and  eighty-nine,  in 
so  far  as  they  are  locally  applicable,  and 
not  In  confilct  with  the  laws  of  the  United 
States,  or  with  this  act,  are  hereby  ex- 
tended to,  and  put  in  force  In,  the  terri- 
tory of  Oklahoma,  until  after  the  adjourn- 
ment of  the  first  session  of  said  legislative 
assembly  of  said  territory. "  But  no  sav- 
ing clause  or  provision  is  made  In  the  or* 
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santc  act  as  to  crimes  committed  and  pros- 
ecntionB  pending:  at  and  before  the  ad- 
journment of  the  first  session  ol  the  legis- 
lative assembly.  It  is  verj  clear  upon 
principle  and  authority  that  if  the  act  of 
the  legialutlve  assembly,  continuing  In 
force  thA  Criminal  Code  of  Nebraska,  as  to 
all  crimes  committed  and  prosecutions 
pendlDfc  under  It,  has  no  validity  to  ac- 
complish what  was  proposed  by  It,  the  pe- 
titioner cannot  be  further  prosecuted  for 
the  crime  charged  against  him  in  the  in- 
dictment, and  should  be  discharged  from 
his  Imprisonment.  Sir  Matthew  Hale,  in 
bis  history  of  the  Pleas  of  the  Crown, 
states  the  rule  of  the  common  law  that 
when  an  offense  Is  made  treason  or  felony 
by  an  act  of  parliament,  and  then  the  act 
is  repealed,  the  offense  committed  before 
such  repeal,  and  the  proceedings  thereup- 
on, are  discharged  by  such  repeal,  and  can- 
nut  be.proceeded  on  after  such  repeal,  un- 
less a  special  clause  In  the  act  of  repeal  is 
made, enabling  such  proceedings,  after  the 
repeal,  for  offenses  committed  before  the 
repeal.  lP.C.p.291.  Thelaw.asstated  by 
this  learned  author,  has  been  steadily  ad- 
hered In  England  and  In  this  country,  and 
has  been  held  and  applied  In  innumerable 
cases,  a  few  only  of  which  it  is  necessary 
to  cite.  In  the  cases  ot  Yeaton  v.  U.  S., 
6  Cranch,  281,  and  The  Bacbel  v.  U. 
S.,  6  Cranch.  329,  judgment  of  forfeiture 
upon  proceedings  In  admiralty  had  been 
pronounced  In  the  court  of  originut  juris- 
diction, beforf>  the  repeal  of  the  statutes 
which  gave  the  forfeiture,  and  both  judg- 
ments were  reversed,  on  account  of  such 
repeal,  by  the  supreme  court.  In  the  first 
case.  Chief  Justice  Marshall  said :  "  After 
the  expiration  or  repeal  of  a  law,  no  pen- 
alty can  be  enforced,  nor  punishment  In- 
flicted, tor  violations  of  the  law  com- 
mitted while  it  was  in  force,  unless  some 
special  provlglun  be  made  for  that  pur- 
pose by  statu  te. "  The  result  of  all  the  a  u- 
thoritles  is  briefly  and  clearly  stated  by 
Mr.  Bishop:  **It  the  common  or  statutory 
law,  which  authorizes  a  prosecution  and 
conTictioD  for  any  offense,  Is  repealed  or 
expired  before  final  judgment,  thecourtcan 
go  no  further  with  the  case,  even  after 
verdict  reniiered  against  the  prisoner;  or, 
after  he  has  pleaded  guilty,  sentence  can- 
not be  pronounced,  and  he  must  be  dis- 
charged. The  same  result  follows  If  there 
Is  a  Judgment  which  has  been  vacated  by 
an  appeal  or  writ  of  review,  but,  after 
final  judgment,  a  repeal  of  the  law  will 
not  arrest  tlie  execution  of  the  sentence." 
St.  Crimes,  p.  165,  e.  20. 

Itiseameratly  contended  by  counsel  for 
the  petitioner  that  thelegislatlveasscnibty 
had  no  power  to  continue  in  force  the 
Criminal  Code  ot  Nebraska,  and  that  the 
act  by  which  it  Is  attempted  to  be  done  is 
an  ex  post  facto  law,  and  forbidden  by  the 
constitution  of  the  United  States.  By  sec- 
tion 6  of  the  organic  act  it  is  provided 
"that  tho  leglalative  powerof  the  territory 
shall  be  extended  to  all  rightful  subjects  of 
legislation  not  Inconsistent  with  the  con- 
stitution and  laws  of  the  Dnited  States  " 
This  delegation  of  power  is  very  ample, 
and  there  Is  no  provision  of  the  conBtltu- 
tion.and  no  law  of  the  United  States,  with 
which  the  actot  the  legislative  assembly 


Is  not  entirely  conBlatent,  nn1e«s  It  ta  ob- 
noxious to thoobjection  ofbelnganexpoKt 
facto  law.  Surely  the  continuing  In  force 
of  the  criminal  law  offended  against,  un- 
til the  offender  is  convicted  and  the  penalty 
of  the  law  enforced.  Is  a  "rightful  subject" 
of  legislation  within  the  meaning  ot  the 
organic  act.  It  Is  un<ed,  however,  that 
Inasmuch  as  theCrlminalCode  of  Nebraska 
was  extended  to  and  put  in  force  in  tbe 
territory  of  Oklahoma,  until  after  the  ad- 
journment of  the  first  session  of  the  legis- 
lative assembly,  by  act  of  congress,  it  can- 
not he  continued  in  force  by  an  act  of  the 
legislative  assembly  of  the  territory;  In 
other  words,  that  only  the  power  which 
created  the  laws  could  continue  them  in 
force.  It  was  intended  by  congress  that 
the  laws  of  Nebraska  should  constitute  a 
territorial  code,.a8  distinguished  from  the 
laws  of  the  United  States  In  force  In  the 
territory  of  Oklahoma,  and  that  they 
should  sustain  the  same  relation  to  the 
courts,  and  to  the  i>eople  of  the  territory, 
and  to  the  legislative  assembly,  as  a  code 
of  la  w8  enacted  by  the  i^islat  i  ve  assembly, 
and  no  reason  isperceived  why  tbe  legisla- 
tive assembly  might  not  have  continued 
In  force  all  the  la  wsot'Nebraska  that  were 
extended  to,  and  put  in  force  in,  the  terri- 
tory by  the  organic  act ;  and,  If  the  legis- 
lative assembly  had  tbepower  to  continue 
these  laws  as  a  whole.  It  bad  tbe  power 
to  continue  them  in  force  OS  to  all  crimes 
CO  m  ml  tted  and  criminal  prosecutions  pend- 
ing uniier  thera. 

It  id  alrio  objected  to  this  act  that  It  is 
an  independent  act,  and  that  a  saving 
clause  can  only  be  made  in  the  repealing 
statute  itself.  That  the  saving  clause  Is 
usually  found  in  the  repealing  act  may  be 
admitted,  but  that  It  must  be  found  there 
cannot  be  conceded.  In  most  of  the  states 
of  the  Union,  a  saving  of  rights  and  prose- 
cutions under  a  ifepealed  statute  is  effected 
bya  general  law,  andno  provision  is  made 
In  the  repealing  act  at  all,  but  the  repeal- 
ing act  and  general  law  are  construed  to- 
gether. Tbe  case  at  bar  dues  not.  how- 
ever. Involve  thequestionof  aaavlngclause 
in  a  repealing  statute;  it  is  the  expiration 
of  a  statute  by  its  own  limitation;  and, 
if  continued  in  force  at  all  as  to  crimes 
committed  and  prosecutions  pending,  It 
could  only  be  done  by  an  independent  act, 
and  so  we  understand  tbe  language  uf 
Chief  Justice  Mausuai.l  quoted  from  Yea- 
ton  V.  D.  8.,  ubi  supra.  The  act  of  the  leg- 
islature took  ettcct  eoinstanti  the  Criminal 
Code  of  Nebraska  would  have  expired,  and 
continued  in  force  as  to  all  crimes  commit- 
ted and  prosecutions  pending,  so  that  the 
continuity  was  not  broken,  and  there  has 
been  nii  moment  of  tlme.as  to  such  crimes 
and  prosecutions,  when  It  can  beaald  that 
It  has  not  been  in  force. 

The  only  remaining  objection  to  the  act 
of  the  legislative  assembly  Is  that  it  is  an 

ex  post  fnctn  law,"  within  the  meaning 
of  the  constitution  of  the  United  States. 
This  ol)jection  to  the  act  is  wholly  with- 
out force.  It  In  no  manner  changes  tbe 
punishment  to  be  Inflicted  upon  the  peti- 
tioner In  the  event  of  hie  conviction,  nor 
does  It.  in  the  least,  change  the  mode  of 
trial,  but  the  proceedings  are  to  be  con- 
ducted to  conviction  and  Judgmeat  under 


Digilized  by 


Google 


Cal.) 


UUS8  LUMB£B  ft  MILL  CO.  v,  GABBETTSON. 


747 


the provlslona  of  the  law  against  which 
the  allied  crime  waa  committed.  In 
Fletcher  t.  Peck,  6  Cranch,  87-13S,  Chief  Jus- 
tice AlARSBALLdeflnedanex  post  factoi&w 
to  t)e  one  which  rendered  an  act  punish- 
able"tna  manner  In  which  It  was  not  pun- 
ishable when  It  was  committed;"  and 
Chancellor  Kent  expressed  his  approval  of 
this  definition,  which  be  says  is  distin- 
guished for  its  comprehensive  brevity  and 
precision.  1  Kent.  Comm.  p.  409.  In  Cal- 
rier  V.  Boll,  3  DaU.3S6.  Judfce  Cbasb  stated 
his  apprebensluu  of  what  Is  meant  by  an 
ex  post  facto  law.  He  said  such  laws 
were — '^First,  any  law  which  makes  an 
act  dune  l>efore  the  passlnK  ofthetaw.  and 
which  was  innocent  vhen  done,  criminal ; 
second,  any  law  which  aggravates  a  crime 
and  makes  it  greater  than  it  was  when 
committed;  third,  any  law  which  changes 
the  panishment  and  InOicts  a  greater  pun- 
Ishmenttbanthe  law  annexed  to  the  crime 
when  committed;  fourth,  any  law  whi<"h 
alters  the  legalrulesofevidence."  No  valid 
objection  is  perceived  to  the  act  of  the  leg- 
islative assembly  continuing  in  force  the 
Criminal  Code  of  Nebraska  as  to  all  crimes 
committed  and  prosecutions  pending,  and 
the  discharge  of  the  petitioner  from  his 
imprisonment  Is  denied,  and  he  will  be 
committed  to  the  common  Jailuf  thecoun- 
ty  to  await  hla  trial  on  the  indictment. 
Discharge  denied.  The  other  judges  con- 
cur. 


(87  Gal.  589) 

Buss  LuuBBR  &  Mn.L  Co.  V.  Gabrbttson 
et  al.   (Nu.  13,9&l.j 

(Supreme  Court  of  Oalifomia.  Feb.  8, 1891.) 

HbCSAMIO'8  LlElT— FORBCLOanRB— CouPLAnn'— 
Statement  of  Clalu. 

1.  Where,  in  an  action  to  foreclose  a  lien  for 
materials  furnished  the  contractors,  the  com- 
plaint fails  to  state  the  contract  price  between 
the  owner  and  the  contractors,  or  the  reasonable 
valae  of  the  work,  but  only  tt^t  after  the  owner 
had  notice  that  plaiotifl  was  fumiahing  the  ma- 
terials there  became  due  to  the  contractors  an 
amount  in  excess  of  the  sum  dne  ptaintift,  an  ob- 
jection to  its  insutBcieDcy  must  be  t^en  by  de- 
murrer or  answer,  and  cannot  be  raised  for  the 
first  time  on  appeal. 

2.  Under  Code  Civil  Proc.  Cal.  $S  1188,  1184, 
providing  that  in  certain  cases  material-men  may 
give  notice  to  the  owner  of  the  amount  and  value 
of  the  materials  to  be  furnished,  and  that  the 
owner  must  reserve  a  suiBcient  -amount  due  or  to 
become  due  the  contractor  to  answer  such  claim, 
a  complaint  to  foreclose  a  lien  for  materials  fur- 
nished is  ButQcient  when  It  avers  that  due  notice 
was  given  the  owner  of  the  amount  and  value  of 
the  materials  to  be  furnished  the  contractors. 

3.  Where  the  complaint  states  the  general 
character  of  the  materials  furnished,  and  their 
price,  and  then  avers  that  plaintiff  gave  the 
owner  written  notice  of  the  agreement  to  furnish 
the  materials  "as  aforesaid,"  the  notice  given  Is 
sufficient,  under  Code  CivU  Froc.  Cal.  §  1181. 
requiring  that  it  state  Uie  amount  and  value  ol 
the  materials. 

4.  A  claim  of  lien  stating  that  defendant  is 
the  ovmer  of  a  described  lot,  that  he  contracted 
with  named  persons  to  build  a  house  thereon, 
that  plaintiff  furnished  materials  under  a  con- 
tract with  the  contractors,  and  gave  doe  notice 
to  the  owner,  wherefore  it  claimed  the  benefit  of 
the  Code  of  Civil  Procedure  relatit^  to  liens  ou 
property,  is  sufficient. 

5.  It  is  not  necessary  in  a  lien  foreclosure 
suit  that  there  be  a  personal  judgment  against 


the  contraotors  who  are  pononally  liable  for  the 

materials. 

Commissioners'  decision.  Department  1.' 
Appeal  from  superior  court.  San  Diego 
connty;  Obokob  Puterbaugh,  Judge. 

L.  L.  Boone,  for  appellant.  Reiaoebl  A 
Harrison,  for  respondent. 

Belcher,  C.  The  plaintiff,  a  corpora- 
tion, brouglit  this  action  to  foreclose  a 
lien  for  materials  furnished  (or,  and  used 
in,  the  erection  of  a  building  on  land 
owned  by  defendant  Garrettaon.  It  is 
alleged  In  the  complaint  that  on  the  17th 
day  of  February,  1888,  defendant  Garrett- 
son  entered  Into  a  contract  with  defend- 
ants Wanberg  &  Nelson,  whereby  they 
agreed  to  erect  and  flnlsli  for  bim  a  build- 
ing on  a  certain  described  piece  of  land; 
that  on  various  occasions  between  the 
22d  day  ot  February  and  the  ^tb  day  of 
May,  18S8,  the  plalntirr.  at  the  Instance 
and  request  of  the  contractors,  furnished 
materials,  viz.,  lumber,  laths,  shingles, 
and  windows,  to  be  used,  and  which  were 
actually  used,  in  the  erection  and  con- 
struction of  the  building  specified  In  the 
contract;  that  the  market  value  ot  the 
materials  so  furnished,  and  the  amount 
agreed  to  be  paid  therefor.  Is  the  sum  of 
$1,112.56,  of  which  sum  9300  has  been  paid, 
and  the  balance  of  $S12.5(!  is  still  due, 
owing,  and  unpaid  to  the  claimant ;  that 
on  the  23d  day  of  February,  1888,  the 
plalntitr  duly  gave  to  Garrettaon  a  writ- 
ten notice  that  It  bad  agreed  to  furnish  the 
materials  as  aforesaid- for  the  erection  of 
said  bnllding,  and  thereafter  thero  became 
and  was  due  and  owing  from  him  to  the 
contractors,  on  account  of  the  contract, 
an  amount  largely  in  excess  of  the  balance 
so  due  and  unpaid  to  plaintiff,  and  suih- 
clent  to  answer  its  claim,  iDcludinv:  costs 
and  attorney's  few;  that  Qarrattson  Is 
now,  and  during  all  the  time  herein  speci- 
fied was,  the  owner  of  the  lot  ot  land  on 
which  the  building  was  erected,  and  all 
thereof  Is  necessary  tor  the  convenient  use 
and  occupation  of  the  building;  that  on 
or  about  the  20tb  day  of  June,  1S88,  the 
building  was  completed,  and  thereafter,  on 
the  18tb  day  ot  July  fotlowiug,  plaintiff, 
for  the  purpose  of  securing  and  perfecting 
a  lien  tor  the  moneys  so  due  upon  the 
building  and  land  described,  nnder  the 
provisions  ot  chapter  3,  tit.  4,  pt.  3,  Code 
Civil  Proc,  filed  for  record,  in  the  record- 
er's office  of  the  county  in  which  the  prop- 
erty was  sitnated,  its  claim  of  lien,  which 
was  duly  verified,  and  three  days  later 
duly  recorded,  and  a  co]>y  ot  which, 
marked  "Exhibit  A,"  was  a  ttached  to  and 
made  a  pai't  of  the  complaint.  Defendant 
Garrettson  demurred  to  the  complaint,  on 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  cause  ot  action,  "for 
the  reason  that  the  instrument  set  forth 
In  said  complaint  as  '  Exhibit  A/  and  pur- 
porting to  be  a  notice  ot  claim  filed  for 
record  In  the  recorder's  office,  does  not 
coipply  with  the  statute  in  such  cases 
made  and  provided, Inasmuch  as  there  are 
no  words  or  clauses  contained  therein 
which  set  out  a  claim  nt  Hen  on  certain 
property  to  be  charged  therewitii,  and  the 
statement  of  demand  is  entirely  wanting;" 
and  also  on  the  ground  that  the  complaint 
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was  arabignous,  uncertain,  and  anlntel- 
llRlble,  "(or  the  reason  that  it  appears  up- 
on thecomplalnt  that  thecontract  therein 
waR  for  an  amount  exceeding  one  thou- 
sand dollars  from  the  sum  ol  uiimey  there- 
in set  forth,  and  from  the  fact  that  Wan- 
berg  &  Nelson  are  made  party  defendants ; 
but  It  does  not  state  whether  there  was  a 
written  contract  filed  in  accordance  with 
law,  or  set  out  said  contract  In  the  com- 
plaint as  the  beat  evidence. "  The  demur- 
rer was  overruled,  and  he  then  answered. 
The  case  was  tried,  and  Judgment  ren- 
dered forecloBing  the  Hen,  an  .irayed  (or. 
From  that  Judgment  Garrettaon  alone 
appeals,  without  any  statement  or  bill  of 
exceptions. 

It  is  argued  for  appellant  tnat  the  com- 
plaint was  InsufSclent,  because  there  was 
no  averment  as  to  what  was  the  contract 
price  between  the  owner  and  contractors, 
or  that  there  was  any  express  agreement 
to  pay  anything,  or  as  to  what  was  the 
reasonable  ralue  ol  the  work  to  be  done; 
and  lience.  It  is  said,  there  was  nothing  to 
show  that  any  sum  erer  became  due  un- 
der the  contract  from  the  owner  to  the 
contractors.  It  is  true  that  neither  the 
contract  price  nor  the  reasonable  value  of 
the  work  was  speclflcally  set  forth  in  the 
complaint;  and  the  averment  that,  after 
the  plaintiff  gave  Garn^tson  written  no- 
tice that  it  bad  agreed  to  fornisb  the  ma- 
terials, there  became  and  was  due  and 
owing  from  him  to  the  contractors,  oo 
account  of  the  contract,  an  amount  in  ex- 
cels of  the  balance  due  and  unpaid  to  the 
plaintiff,  was  a  statement  of  conclusions 
of  law  rather  than  of  (acta.  And,  of 
contw.  this  statement.  If  tested  by  demur* 
rer,  would  have  been  insufficient.  It  was, 
however,  not  so  tested  nor  was  it  In  any 
way  traversed  by  tlie  answer.  The  point 
seems  to  be  made  here  for  the  first  tfme. 
Under  SDch  circumstances,  we  think  the 
complaint  should  be  hdd  snffldent  In  this 
regard. 

In  this  connection  ft  la  suggested  that  1( 
Garrettaon  agreed  to  pay  a  price  for  the 
erection  of  his  building,  and  the  amount 
exceeded  91,000.  the  t-ontract  was  void, 
unless  properly  recorded ;  and  K  the 
amount  was  less  than  $1,000,  he  was  not 
required  to  reserve  25  per  centum  thereof 
for  35  days  after  the  building  was  com- 
pleted, hut  could  pay  the  price  at  any 
time  and  in  any  way  agreed  on  by  the 
parties.  And  it  Is  said,  for  aught  that 
appears  In  the  complaint,  the  price  may 
have  been  fully  paid  before  the  work  com- 
menced, or  may  have  been  a  prior  Indebt- 
edness. But  the  statute,  after  providing 
that  If  the  contract  price  exceeds  $1,000, 
the  contract,  or  a  memorandum  thereof^ 
must  be  recorded  or  otherwise  be  wholly 
void,  goes  on  to  aay:  "And  In  such  case 
the  labor  don6  and  materials  furnished  by 
all  persons  aforesaid,  except  the  contract- 
or, shall  be  deemed  to  be  done  and 
furnished  at  the  special  instance  of  the 
owner,  and  they  shall  have  a  lien  .for 
the  value  thereof."  Section  1183,  Code 
Civil  Proc.  And  the  next  section  (sec- 
tion 1184,  Id.)  baa  this  provision :  "Any  o( 
the  persons  mentioned  in  section  1183, 
except  the  contractor,  may  at  any  time 
give  to  the  reputed  owner  a  written  no- 


tice that  they  have  pwformed  labor  and 
furnished  materials,  or  both,  to  the  con- 
tractor, or  other  person  acting  by  author- 
ity of  the  reputed  owner,  or  that  they 
have  agreed  to  do  so,  stating  In  general 
terms  the  kind  of  labor  and  materials, 
and  the  name  ot  the  person  to  or  for 
whom  the  same  was  done  or  furnished,  or 
both,  and  the  amount  and  value,  as  near 
as  may  be,  of  that  already  done  or  for- 
nished.  orbotfa,  and  of  the  whole  agreed  to 
be  done  or  furnished,  or  both.  •  •  •  Dp- 
on  such  notice  being  given,  it  shall  be  the 
duty  of  the  person  who  contracted  witb 
the  contractor  to,  and  he  shall,  withhold 
from  his  contractor,  or  from  any  other 
person  acting  under  such  reputed  owner, 
and  to  whom  by  said  notice  the  said 
labor  or  materials,  or  both,  have  beea 
furnished,  or  agreed  to  be  furnisnod,  suffi- 
cient money  due,  orthat  may  become  doe, 
to  such  contractor,  or  other  person,  to 
answer  aach  claim,  and  any  lien  that 
may  be  filed  therefor  (or  record  under  this 
chapter,  including  counsel  fees  not  exceed- 
ing one  hundred  dollars  in  each  case,  be- 
sides reasonable  coats  provided  for  In  this 
chapter. "  Uudertbeaeprovlslons,  whether 
the  contract  was  recorded  or  not,  if  proper 
notice  was  given,  and  If  sufficient  money 
was  then  due,  or  afterwards  became 
due,  from  the  owner  to  the  contractors 
to  pay  the  plaintiff*?  claim,— and  that 
sufficient  did  become  due  is  not  denied  or 
questioned,— it  was  the  duty  of  the  owner 
to  withhold  the  same  from  the  contract- 
ors, and  the  plaintiff  la  now  entitled  to 
have  his  claim  of  Hen  therefor  enforced. 

But  it  in  urged  that  It  does  not  appear 
what  were  the  contenta  of  the  notice 
given  by  the  plaintiff  to  the  owner,  and 
that  It  should  therefore  be  held  insuffi- 
cient to  meet  the  i-equirements  of  section 
11S4  of  the  Code.  The  complaint  alleges 
that  the  plaintiff  fumisherl  the  materials 
to  be  used  In  the  construction  of  the  build- 
ing, stating  in  general  terms  the  kind 
of  materials,  at  the  Inatance  and  request 
of  tite  contractora.  naming  them,  and  that 
the  amount  agreed  to  be  paid  for  all 
thereof  was  $1,112.56.  It  Is  then  alleged 
that  the  plaintiff  gave  to  the  owner  ot 
the  property  a  written  notice  that  it  bad 
agreed  to  famish  the  materials  as  afore- 
said, etc.  The  words  "as  aforesaid "  evi- 
dentiy  referred  to  the  materiala  and  the 
persons  to  whom  they  were  furnished, 
and  the  value  thereof  as  before  stated, 
and  hence  we  think  the  notice  must  be 
held  sufficient. 

It  is  also  objected  that  the  complaint 
must  allege  that  a  claim  of  lien  has  been 
verified  and  died,  containing  certain  state- 
ments, and  that  the  complaint  in  insuffi- 
cient in  this  respect.  It  was  alleged  that 
a  claim  of  Hen  was  verified  and  filed,  and 
a  copy  thereof  was  attached  to  and  made 
a  part  of  the  complaint,  and  whether  it 
contained  the  required  statements  or  nut 
was  shown  by  the  lien  itself.  It  is  fui- 
ther  objected  that  the  claim  of  lien  is  de- 
fective, In  that  it  does  not  purport  to 
charge  the  property,  nor  state  the  name 
of  the  owner  of  the  building,  nor  state 
to  whom  the  materials  were  furnished,  nor 
the  terms  of  the  contract.  A.substantlal 
conipHauce  with  the  statute  is  aU  that  to 
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required.  Tredinnick  v.  Mining  Co.,  72 
Cal.  78, 13  Pac.  Rep.  152.  The  claim  o*  lien 
Btatee  that  GarrettBon  was  the  owner  of 
of  a  lot  ol  land,  which  is  described,  and 
that  he  entered  Into  a  contract  with  Wan- 
bei^  &  Nelson  bj  which  thej  agreed  to 
erect  and  finish  for  lilm  a  building  on  the 
lot,  and  that  the  building  was  completed 
at  a  time  named;  that  the  plaintiff  fur- 
nished the  materials  under  a  contract 
with  Wanberg  &  Xelson,  by  which  thej' 
agreed  to  pay  the  market  ralne  thereat  at 
date  of  delivery  In  cash,  and  the  whole 
value  and  balance  unpaid  are  stated ;  and 
that  the  plaintiff,  on  a  day  named,  duly 
gare  a  written  notice  to  Garrettson  that 
he  hud  agreed  to  furnish  the  materials  as 
aforesaid;  wherefore  It  claimed  the  bene- 
fit of  the  provlBions  of  the  Code  of  Civil 
Procedure  relating  to  liens  of  mechanics 
on  real  property.  The  above  seems  to  be 
a  sufflcientstatementthatGarrettson  was 
the  owner  of  the  building  which  was 
erected  for  him  on  his  land,  and  that  the 
materials  were  furnished  to  Wanberg  & 
Nelson,  lil<9  contractors.  To  say  that  the 
name  of  the  owner  of  the  building,  and 
the  names  of  the  persons  to  whom  the 
materials  were  furnished,  are  matters  of 
mere  inference,  since  itdoes  not  neceBsarlly 
follow  that  the  owner  of  the  land  Is  the 
owner  of  the  building,  and  the  materials 
might  huve  been  furnished  to  a  subcon- 
tractor or  other  persons,  seems  to  us  to  be 
not  even  a  plausible  argument.  So  the 
terms  of  the  contract,  we  think,  were  suffi- 
ciently stated.  See  Hills  v.  Ohllg,  63  Oal. 
104,  and  JeweU  r.  McKay,  82  Cal.  144,  23 
Pac.  Rep.  189.  And  the  demand  that  the 
plaintiff  have  the  benefit  of  the  law  ix>Iac- 
Ing  to  liens  was  a  sufflcient  statement  that 
it  claimed  a  lien  ou  the  described  lot  of 
land,  with  the  building  thereon.  It  Is  ob- 
jected that  there  is  a  variance  between 
the  contract  set  out  in  the  complaint  and 
that  set  out  In  the  claim  of  Hen.  We  see 
no  material  variance.  The  contract,  as 
set  out  in  both  papers,  seems  to  be  sub- 
stantially the  same. 

It  is  also  objected  that  the  findings  of 
the  court  are  insufficient  to  support  the 
Judgment.  This  is  rested  noon  the  tenth 
finding,  which  reads  as  follows:  "That 
on  the  13th  day  of  July,  1888,  plaintiff, 
for  the  purpose  of  securing  and  perfecting 
a  Hen  for  the  money  so  due  it  as  aforesaid 
upon  the  land  and  premises  and  building 
aforesaid,  hereinafter  described,  pursuant 
to  the  provisions  of  chapter  2,  tit.  4,  pt. 
3,  Code  Civil  Proc.  Cal.,  filed  lor  record  In 
the  office  of  the  recorder  of  San  Diego 
county,  Cal.,  where  said  premises  are  sit- 
uated, its  claim  therefor,  duly  verified  in 
its  behalf  by  its  manager,  S.  S.  Johnson, 
and  that  said  claim  of  lien  is  In  due  form, 
and  was  filed  in  due  time,  and  is  a  valid 
subsisting  claim  of  lieu  under  the  law." 
We  think  the  finding  sufficient. 

Lastly,  it  Is  said  that  there  Is  nu  Judg- 
ment against  the  parties  personally  liable, 
and  that  such  Judgment  is  necessary  to 
support  the  lien.  We  know  of  no  la  w  or 
decision  supporting  this  position.  The 
case  of  Phelps  v.  Mining  Co.,  49  Col.  336, 
cited  In  support  of  It,  only  holds  that  the 
material-man,  In  an  action  to  enforce  a 
licD,  was  not  entitled  to  a  personal  Judg-. 


ment  against  the  owner.  We  find  no  ma- 
terial error  in  the  record,  and  advise  that 
the  Judgment  be  affirmed. 

We  concur:  Hayne,  C.  ;  Foote,  O. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed, and  the  court  below  Is  dlrecte<l, 
upon  the  filing  of  the  remittitur  therein, 
to  allow  the  plaintiff,  as  a  part  of  the 
costs  upon  this  appeal,  a  reasonable  fee 
tor  the  services  of  Its  attorneys  In  this 
court. 

 (87  C»l.  44S) 

Dkew  V,  Pedlar  et  aJ.    (No.  13,768.) 
(Supreme  Cowrt  ofCal^fomia.  Jan.  8, 1891.) 
CosraAor  to  Convxt  Lanb — Fobfbitdbb — Lnj- 

VIDATBD  DaHAOSS— DbUAKD. 

1.  Defendant  sold  plaintiff  land;  terms,  91,000 
oash,  $7,600  in  60  days,  balance  on  mortgage:  time 
to  be  of  tiie  eBsenoe;  defendant  to  be  released 
from  the  oontiraot  If  plaintiff  failed  to  comply 
witQ  the  terms,  and  au  money  paid  to  be  liqui- 
dated damag:es  for  rim-fulflllment.  Flaintift 
failed  to  make  the  payment  In  60  dars,  and,  de- 
fendant having  about  a  year  thereafter  refused 
to  accept  a  tender  of  the  amount  and  to  execute 
a  deed,  plaintiff  brought  suit  for  the  91.000,  and 
defendant  answered,  admitting  the  contract;  the 
payment  of  the  tl,000:  alleging  his  performaqce 
of  the  ooutract,  and  plaintiff's  abandonment 
thereof,  and  failure  to  make  payments  when  due: 
bat  admitting  plaintiff's  subsequent  tender  and 
demand  of  a  deed.  Defendant  also  alleged  that, 
on  pfolntlfl's  fatluro  to  perform  his  covenants, 
he  treated  the  91,000  as  frarfelted,  and  the  con- 
traot  as  abandonea  by  plaintiff,  and  that  he  con- 
verted It  to  his  own.  use.  The  answer  also  al- 
leged that,  between  the  time  of  plaintiff's  failure 
to  make  his  payment  and  his  subsequent  tender, 
the  property  increased  in  value  tS,000-  Held, 
that  under  Civil  Code  Cal.  §5  1670, 1671j  providing 
that  a  stipulation  Axing  damages  in  case  of 
breach  of  contract  shall  be  void  except  where, 
from  the  nature  of  the  case,  it  is  impracticable  to 
determine  the  actual  damages;  and  section  8307, 
providing  that  the  damages  fur  breach  of  con- 
tract to  porchase  real  estate  shall  be  the  excess 
of  the  amount  due  on  the  contract  over  the  value 
of  the  lanOj— plaintiff  was  entitled  to  Judgment 
on  the  pleadings. 

3.  Defendant,  having  elected  to  rescind  the 
contract,  was  bound  to  retnm  the  money,  and  no 
demand  therefor  was  necessary  before  suit. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  Fresno 
county;  J.  B.  Campbkll,  Judge. 

R.  B.  Terry  and  C.  W.  Thomas,  lor  ap- 
pellants. J,  R.  Webb  and  F.  H.  Short,  for 
respondent. 

Vancmef,  C.  On  the  20th  day  of  April, 
1888,  the  parties  to  this  action  entered  into 
a  written  agreement  whereby  the  defend- 
ants agreed  to  sell,  and  the  plaintiff  to 
purchase,  three  lots  of  land  in  the  town  of 
Fresno,  at  the  price  of  912,500,  to  be  paid 
as  follows:  One  thousand  dollars  upon 
the  execution  of  the  agreement;  $7,500 
within  60  days  from  the  date  of  the  agree- 
ment; and  to  assumeand  paya  mortgage 
of  $4,000  to  Robert  B.  Thompson;  and 
also  to  pay  the  interest  on  the  mortgage, 
and  all  tuses  thereafter  to  become  due  on 
the  land.  The  agreement  also  contains 
the  following  provision:  "In  the  event 
of  the  failure  to  comply  with  the  terms 
hereof  by  the  said  party  of  the  second 
part,  the  parties  of  the  first  part  shall  be 
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released  from  all  obligation,  in  taw  or 
equity,  to  convey  said  property,  and  said 
party  of  the  second  part  shall  forfeit  all 
right  thereto,  and  all  money  paid  thereon 
shall  beat!  liquidated  damages  (or  the  non- 
fulfillment hereof  by  the  party  of  the  sec- 
ond part.  And  thesaid  parties  ol  the  Urst 
part,  on  receiving  such  payments  at  the 
time  and  In  the  manner  above  mentioned, 
agree  to  execute  and  deliver  to  the  said 
party  of  the  second  part,  or  to  his  assigns, 
a  good  and  sufficient  deed  conveying  the 
said  land  free  and  clear  of  all  incumbrances 
made,  done,  or  suffered  by  the  said  parties 
of  the  first  part,  except  as  above  speciOed. 
And  It  is  understood  that  the  stipulations 
aforesaid  are  to  apply  to,  and  to  bind,  the 
heirs,  executors,  and  administrators  and 
awKlgns  of  the  respective  parties,  and  that 
time  Is  of  the  essence  of  this  contract.". 
Tlie  plaintiff  paid  fl, 000  opon  the  execu- 
tion of  the  agreement,  bat  failed  to  pay 
the  ¥7,500  when  the  same  became  due,  and 
ntiver  offered  to  pay  the  same,  or  any  part 
thercif,  until  the  24th  day  of  April,  1889, 
(about  10  months  after  maturity,)  when 
he  tendered  full  payment,  and  demanded 
a  (leeil  for  the  land.  The  defendants  then 
rofuHcd  to  accept  payment  or  to  execute  a 
deed,  and  also  refused  to  refund  to  plain- 
tiff the  f 1,000  paid  by  blm  upon  theexecD- 
tlon  of  the  agreement,  and  elected  to  re- 
scind tbeagreement.  Thereuponthe  plain- 
tiff commenced  this  action  to  recover  the 
$1,U0O  paid  by  him  upon  the  execution  of 
the  agreement,  formally  alleging  In  his 
Cf>mplaint  the  facts  above  stated.  The 
defendants  filed  an  amended  answer,  in 
which  they  expressly  admit  the  execntion 
of  the  contract  and  the  payment  of  91,000, 
as  alleged  In  tlie  complaint;  but  allege 
that  they  have  performed  their  part  of  the 
contract,  and  that  plaintiff  failed  and  re- 
fused to  pay  the  $7,500,  or  any  part  there- 
of, when  the  same  became  due.  and  thnt 
he  abandoned  the  contract.  They  admit, 
however,  that  plaintiff  made  the  tender  of 
payment  and  demand  for  a  deed  on  April 
24, 1K8i),  as  alleged  In  the  complaint.  They 
further  "  allege  that,  on  the  failure  of  plain- 
tiff to  perform  his  said  covenants,  they 
treated  the  $1,000  heretofore  paid  as  for- 
feited, and  said  contract  as  abandoned  by 
the  plaintiff,  and  annulled,  and  that  they 
converted  the  said $l,000to  their ownnse." 
They  further  allege  that  "the  said  prop- 
erty had  greatly  increased  in  value  be- 
tween June  20,1888,  and  April  24,  1889; 
that  said  increase  was  of  the  value  of 
000."  They  "deny  that  they  are  indebted 
to  plaintiff  In  any  sum,  or  that  plaintiff 
has  sustained  any  damage  by  reasou  of 
an}  act  of  defendants,  or  either  of  them.** 
To  this  answer  the  defendants  added  a 
cross-complaint,  in  which  they  set  out  the 
agreement;  allege  the  payment  of  the  fl,- 
OtiO ;  the  performance  thereof  on  their  part ; 
the  failure  and  refusal  uf  th«  plaintlHto 
perform  on  bin  part,  except  as  to  the  pay- 
ment of  the  $1,000;  "that  deftflidants  are 
the  owners  and  In  possession  o(  the  land 
described  in  said  contract;  that  said  con- 
tract 1h  a  cloud  upon  defendants'  title  to 
said  land:"  and  praying  thut  the  contract 
be  declared  void  and  of  no  effect,  and  that 
It  be  canceled,  and  for  such  further  relief 
as  they  may  be  entitled  to. 


Upon  due  notice,  plaintiff's  counsel 
moved  for  lodgment  on  the  pleadings.  At 
the  time  appointed,  counsel  for  the  respect- 
ive parties  appeared,  and  plaintiff's  coun- 
sel argued  the  motion,  and  It  was  sub- 
mitted un  briefs  to  be  thereafter  filed, 
but  defendants*  counsel  failed  to  file  any 
brief.  Some  time  after  the  expiration  of 
the  time  agreed  upon  and  allowed  for  fil- 
ing briefs,  to-wit.  on  October  12,  1S8»,  the 
court  rendered  Judgment  for  the  plaintiff 
for  $1,000,  and  Interest  thereon  from  April 
24, 1889,  and  costs.  Thereafter,  upon  due 
notice,  defendants*  counsel  moved  the 
court  to  set  aside  the  Judgment  on  ttae 
groun  d  s  ( 1 )  th  at  the  com  pla  In  t  d  oes 
not  state  facts  sufficient  to  constitut«  a 
cause  of  action ;  (2)  that  no  written  find- 
ings of  fact  were  filed  or  made;  (3)  that 
material  allegations  of  the  complaint 
were  denied;  (4)  that  no  answer  was 
made  to  the  cross-complaint;  (6)  that  tbe 
answer  stated  new  matter  constltatlng  a 
defense  to  the  action.  At  the  same  time 
defendants'  counsel  made  aiiother  motion 
to  vacate  the  judgment  on  the  gronnd 
"that  said  Judgment  was  made  and  en- 
tered against  defendants  through  their 
mistake.  Inadvertence,  and  excusable  n^- 
lect."  This  motion  was  made  on  affida- 
vits. In  connection  wltb  which  they  prof- 
fered a  draft  of  a  second  amended  answer 
which  they  proposed  to  file  In  case  the 
Judgment  should  be  set  aside.  The  follow- 
ing are  the  affidavits  upon  which  the  mo- 
tion was  mado:  "R.  B.  Terry,  being  first 
duly  sworn,  deposes  and  says  that  bete 
now,  and  at  all  times  since  toe  detendfmts 
haveappeared  In  this  action  has  been, their 
attorney  in  said  matter ;  that  when  the  mo- 
tion heretofore  made  by  plaintiff  for  Judg- 
ment upon  the  pleadings  herein  was  order- 
ed submitted  by  the  court  upon  brief  there- 
after to  be  filed  by  counsel  for  plaintiff, 
and  briefs  of  defendants  In  reply  thereto, 
affiant,  upon  receiving  the  brtels  of  coun- 
sel for  plaintiff,  was  unable  to  find  lu  the 
city  of  Fresno  the  authorities  upon  which 
his  answer  to  said  brief  would  be  made 
and  that  upon  an  examination  of  said  au- 
thorities at  hand  affiant  determined  that. 
In  order  that  the  case  should  be  fully  de- 
termined upon  its  merits,  that  be  would 
ask  leave  ot  the  court  to  file  a  second 
amended  answer;  that,  so  Intending,  be 
did  not  answer  such  brief.  R.  B.  Trrky.  " 
"A.  J.  Pedlar,  being  first  duly  sworn,  de- 
poses and  says,  that  he  Is  one  of  the  de- 
feudantsintheahovo-entitled  action;  that 
the  Judgment  herein  entered  on  the  12tb 
day  of  October,  1889.  was  entered  through 
mistake.  Inadvertence,  surprise,  and  ex- 
cusable neglect,  and  was  shown  In  tbe 
affidavit  of  R.  B.  Terry,  filed  herewith. 
Affiant  further  says  that  he  has  fully  and 
fairly  stated  the  case  In  this  action  to  his 
suid  counsel,  R.  B.  Terry,  who  resides  in 
the  county  of  Fresno,  state  of  California, 
and  attersuch  statement  Isadvleed  by  said 
R.  B.  Terry  that  be  has  a  good  and  sub- 
stantial defense  on  tbe  merits  of  ttae  ac- 
tion, and  thoroughly  believes  the  same  to 
be  true.  A.  J.  Pbolar."  Tbe  proffered 
amended  answer  contained  two  aver- 
ments In  addition  to  the  first  amended  an- 
swer, to  the  effect  (1)  that  defendants  bad 
tendered  to  plalntltfasafficlentdeedlorti^ 
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lots  on  the  SOth  day  of  June,  1S88,  and  at 
the  same  time  demanded  payuient  of  the 
sum  of  97.500.  which,  by  the  terma  of  the 
agreement,  the  plaintiff  wae  to  pay  "on  or 
before  sixty  days  from  the  date"  of  the 
agreement,  but  that  plaintiff  then  refused 
to  pay  Buld  sum,  or  any  part  thereof,  and 
thereby  released  the  defendants  from  all 
oMigationa  under  said  agreement,  and 
thereby  also  released  all  claim  to  the  91>- 
000  theretofore  paid  by  him ;  and  (2)  thut 
between  April  20,  1888,  and  April  24, 1889, 
certain  taxes  and  aBseasments,  amount- 
ing to  (114.65.  were  levied  upon  said  lots, 
and  became  due  and  y)ayable,  and  that 
plaintiff  never  paid  nor  tendered  them,  or 
any  part  thereof,  and  that  defendants 
were  compelled  to  pay  a  street  assessment 
of  945.  The  proffered  answer  also  con- 
tained thefollowing,  which  was  not  In  the 
flrst  amended  answer:  "Defendants  deny 
that  they,  or  either  of  th«m,  elected  to  re- 
schul  Bald  contract  of  sale  in  complaint 
mentioned,  or  that  tliey  did  rescind  the 
same;  but,  on  the  contrary,  allege  that 
plaintiff  rescinded  said  contract,  and  every 
portiim  thereof,  long  prior  to  the  24th  day 
of  April.  1889."  The  court  denied  the  mo- 
tions to  set  aside  the  Judgment;  and  the 
defendants  appeal  from  the  Judgment,  and 
also  from  the  order  denying  their  motion, 
upon  the  judgment  roll  containing  their 
bill  of  exceptions. 

1.  I  think  there  was  no  error  In  render* 
ing  judgment  on  the  pleadings.  It  clearly 
appears  that  the  contract  was  rescinded 
long  before  the  commencement  of  the  ac- 
tion, and  that  It  was  so  Considered  by 
both  parties.  Time  was  of  the  essence  of 
the  contract.  Plaintiff  failed  to  pay  the 
♦7,500  on  or  before  June  20, 188S,  according 
to  the  agreement,  and  did  not  tender  pay- 
ment thereof  until  April  24.  1889,  when  the 
defendants refuserl  to  acceptlt  and  execute 
a  deed,  on  the  ground  that  plaintiff  had 
abandoned  and  annulled  the  contract  by 
falling  to  tender  payment  within  the  stip- 
ulated time,— 60  days.  They  say  In  their 
answer  that,  upon  the  failure  of  plaintiff 
to  pay  according  to  the  terms  of  the  con- 
tract, they  treated  the  contract  as  aban- 
doned and  annulled  by  plalutifT,  and  the 
91,000  paid  as  forfeited;  and  they  do  not 
deny  the  averment  In  the  complaint  that 
they  "elected  to  rescind  said  contract  of 
sale. "  From  the  time  defendants  refusetl 
to  accept  payment  and  execute  a  deed. 
(April  24, 1SS9,)  the  plaintlK  has  considered 
the  contract  rescinded,  and  bases  this  ac- 
tion partly  upon  that  ground ;  his  com- 
plalntstatlngfacts from  which  a  reKcIssion 
Is  a  necessary  inference.  Under  these  cir- 
cumstances the  plaintiff  was  entitled  to 
recover  the  $1,000  paid  by  him.  less  such 
actual  damages  as  may  have  been  sus- 
tained by  the  defendants  by  plaintiff's 
breach  of  the  contract,  (Grey  v.  Tubbs,  43 
Cal.  864;  Cleary  v.  Folger,  84  Cal.  310,  24 
Fac.  Bep.  280 ; )  but  such  damages  cannot 
be  recouped  in  this  action,  for  the  reason 
that  none  such  have  been  pleaded,  (Id.) 
Counsel  for  appellants  contend,  how- 
ever, that  his  clients  are  entitled,  under  the 
express  stipulation  of  the  contract,  to  re- 
tain the  fl.0U0  paid  ns  liqnidate<l  dam- 
ages, whereas  respondent's  counsel  claim 
that  the  stipulation  as  to  liquidated  dam- 


ages is  vohl.  This  is  the  principal  issue 
presented  for  decision.  I  think  the  stipu- 
lation is  vold.nnderthe  following  sections 
of  the  Civil  Code:  "Sec.  1670.  Every  eon- 
tract  by  which  the  amount  of  damages  to 
be  paid,  or  other  compensation  to  be 
made,  for  a  breach  of  an  obligation,  Is  di>-' 
termined  in  anticipation  thereof,  is  to  that 
extent  void,  except  as  expressly  provided 
in  the  next  section.  Sec.  1671.  The  par* 
ties  to  a  contract  may  agree  therein  upon 
an  amount  which  shall  be  prmumed  to  be 
the  amount  of  damage  sustained  by  a 
breach  thereof,  when,  from  the  nature  of 
the  case.  It  would  be  impracticable  or  ex- 
tremely difflculttofix  the  actual  damage." 
Jtappears  from  the  nature  of  the  contract 
under  consideration  that  it  would  not  be 
impracticable,  or  at  all  difficult,  to  fix  the 
actual  damage  In  this  case,  since  section 
3307  of  the  Civil  Code  provides  a  rule  by 
which  the  damage  In  all  cases  of  this  kind 
may  bemeasured  and  definitely  fixed,  as 
follows:  "The  detriment  caused  by  the 
breach  of  an  agreement  to  purchase  an 
estate  in  real  property  is  deemed  to  be  the 
excess.  It  any,  of  the  amount  which  would 
have  been  dne  to  the  seller,  under  the  con- 
tract, over  the  value  of  the  projwrty  to 
him;"  that  is,  the  excess  of  the  agreed 
price  over  the  value  of  the  property  to  the 
party  who  agreed  to  sell.  In  Field  on 
Damages  (section  508)  the  rule  is  stated  as 
follows:  "The  general  rule  of  damages 
on  failure  of  the  vendee  to  take  the  prop- 
erty purchased,  and  pay  for  the  same, 
would  be  the  actual  loss  sustaineil  by  the 
vendor  thereby;  which  would  ordinarily 
be  the  difference  between  the  actual  con- 
tract price  and  the  actual  value  of  the  land 
at  the  time  of  the  breach,  if  the  property 
shall  have  declined  In  value."  See,  also, 
Eva  V.  McMahon,  77  Cal.  467,  10  Pac.  Rep. 
872.  The  defendants  not  only  failed  to 
plead  any  damages  to  them,  but  alleged  in 
their  answer  an  Increase  of  f  2,000  lu  the 
value  of  the  property  between  the  default 
of  the  plaintiff  and  their  refusal  to  accept 
payment  and  execute  a  deefl;  and  it  does 
not  appear  that  plaintiff  ever  had  posses- 
sion of  the  property,  but  does  appear  that 
defendants  were  in  possession  at  the 
time  they  answered,  and  they  can  claim 
nothing  for  use  and  occupation.  No  ma- 
terial averment  of  the  complaint  was  de- 
nied. The  denial  of  indebtedness  was  but 
a  conclusion  of  la  w  inconsistent  with  the 
admitted  facts.  The  deleudants  were  not 
entitled  to  any  afflrmative  relief  upon  their 
cross-complaint,  which  they  have  not  ob- 
tained by  the  judgment  on  the  pleadings. 
Both  the  complaint  and  answer  admitted 
that  the  agreement  had  been  i-esclnded 
and  annulled  by  the  parties;  and,  as  the 
judgment  on  the  pleadings  partly  rests 
apon  that  fact,  It  Is  conclusive  evidence  of 
the  fact.  The  agreement  was  not  record- 
ed, and,  not  being  acknowledged,  was  not 
entitled  to  record.  Besides,  the  cross- 
complaint  does  not  offer  to  refund  the 
money,  or  any  part  thereof,  admitted  to 
have  been  received  by  the  defendants  un- 
der the  contract.  Bohall  v.  Dlller,  41  Cal. 
.'>33.  It  Is  alleged  thut  the  complaint  falls 
to  state  a  cause  of  action,  in  that  no  de- 
mand Is  alleged.  The  action  Is  to  recover 
money  had  and  received  by  defendants  to 
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the  use  of  tlie  plaintiff;  and  it  Is  alleged 
the  defeodantB  "refused,  and  still  refuse, 
to  pay  to  plaintiff  said  sum  of  one  thou- 
sand dollurs*  or  any  part  thereof."  The 
answer  admits  the  receipt  of  the  money, 
and  alleges  that  defendants  "converted 
■the  said  $1,000  to  their  own  use. "  From 
the  time  the  defendants  elected  to  rescind 
the  contract,  or  to  consider  and  treat  it 
as  i-eHcinded,  It  was  their  duty  to  refund 
the  money  they  had  received  under  the 
contract,  and  no  demand  before  suit  was 
necessary.   Qulmhy  v.  Lyon,  63  Cal.  394. 

2.  It  does  not  appear  that  there  was 
any  error  or  abuse  of  the  discretion  of  the 
court  In  overruling  the  defendants'  mo- 
tions to  set  aside  the  Judgment,  and  coun- 
sel for  appellants  has  not  nrged  this  point 
here.  The  averment  in  the  proffered  an- 
swer that  defendants  tendered  to  plaintiff 
a  deed  of  the  20th  day  of  June,  1888.  and 
demanded  payment,  etc.,  only  shows  that 
plaintiff  was  first  in  default.  It  does  not 
change  or  dispute  the  fact  that  both  par* 
ties  considered  and  treated  the  contract 
as  rescinded,  as  above  stated;  and,  had  it 
been  Inserted  In  the  answer  on  which  the 
Judgment  was  rendered,  the  plaintiff 
would  still  have  been  entitled  to  judgment 
on  the  pleadings.  I  think  the  judgment 
and  order  shonla  be  affirmed. 

We  concar:   Foots,  C.  ;  Belcheb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


(87  Cal.  29)   

BmwEM.  T.  Babgock.  (No.  18,695.) 
(Supreme  Court  of  C<Aifamia.  Deo.  is,  1891. ) 
corforatiohs— llabilitt  op  stookholdbbi — 

Plbabiko. 

1.  CoDst.  Cal.  art  12,  %  8,  provides  that  a 
stock&older  of  a  corporatioo  shall  be  personally 
liable  for  suoh  proporttoa  of  all  its  debts  con- 
tracted while  he  was  a  stockholder  as  the  amount 
of  shares  owned  by  him  bears  to  the  whole  of 
the  subscribed  capital  stock.  Id  an  action  to  re- 
cover thereunder  against  a  stockholder,  plaintiff 
averred  that  between  certain  dates  he  sold  to 
the  corporation  certain  goods;  that  the  total  num- 
ber of  shares  of  stock  thereof  was  3,fi00;  that 
3,170  shares  "were  subscribed  for,  issued  to,  and 
owned  by,  various  parties  who  were  the  owners 
of  said  stock"  during  said  time;  and  that  during 
that  time  defendant  owned  972  shares,  "and  is 
indebted  to  plaintiff  heroin  in  the  sum  of  1384.91, " 
etc.  JBTeld,  that  the  complaint  was  insoiHcieDt, 
since  it  failed  to  show  that  the  3,170  stiares  were 
all  the  shares  subscribed  at  the  time  the  debt 
was  ioourred,  and  conseguently  for  what  proper- 
tlon  of  the  debt  defendant  was  liable. 

2.  Defects  in  the  second  and  third  oauses  of 
action  in  a  complaint  cannot  be  supplied  by  the 
statemeuts  iu  the  first  cause  of  action,  In  the  ab- 
sence of  refei'ences  ttiereto. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego 
county;  Oeorgk  Puteubauob,  Judge. 

Hunsaker  &  Britt,ioT  appellant.  Alex. 
G.  Watson  and  W.  J.  Waiker,  for  respond- 
ent. 

Vancmef,  C.  The  defendant  was  sued 
as  a  stockholder  of  a  corporation — the 
San  Diego  Sti-eet-CarCompuny— undersec- 
tiou  322  of  the  Civil  Code,  to  recover  hiu 
proportionate  part  of  certain  alleged  in- 


dAbtedness  of  the  corporation.  His  de- 
murrer to  the  complaint  wus  overruled, 
and,  upon  bis  failure  to  answer.  Judgment 
was  rendered  against  him  by  delault. 
This  appeal  Is  from  the  jndgment,  ou  the 
Judgment  roll,  and  the  orerrnllng  of  the 
demurrer  Is  assigned  as  error.  The  com- 
plaint embraces  three  causes  of  action: 
(1)  Indebtedness  of  the  corporation  for 
goods  sold  and  delivered  by  the  plaintiff 
"during  the  time"  between  December  6, 
1888.  and  January  23,  18S9;  (2)  indebted- 
ness of  the  corporation  to  H.  L.  Shaug,Ior 
goods  sold  and  delivered  by  him,  during 
the  same  time,  assigned  to  the  platntltf; 
and  (3)  Indebtedness  of  the  corporation 
to  Morris  and  Breadlove  for  goods  sold 
and  delivered  by  them,  during  the  same 
time,  assigued  to  plaintiff.  The  indebted- 
ness of  the  corporation,  alleged  in  the' 
three  causes  of  action,  amounts  to  $859.72. 
After  properly  stating  the  organisation  of 
the  corporation,  its  existence  during  the 
time  within  which  the  Indebtedness  was 
Incurred,  and  that  its  whole  capital  stock 
consisted  of  2.500  shares  of  the  par  value  of 
<100  per  share,  the  complaint  proceeds  as 
follows:  "(4)  That  a  large  nuini/er  of 
shares  of  said  stock,  to-wit,  twenty-one 
hundred  and  seventy,  were  subscribed  for, 
issued  to,  and  owned  by,  the  various  par- 
ties who  were  the  owners  of  said  stock,  as 
hereinafter  specified,  during  the  time  be- 
tween the  6th  day  of  December,  1888,  and 
the  23d  day  olJanuary,  A.  D.  1889,  both 
days  inclusive,  between  which  dates  the 
debts  hereinafter  set  forth  were  Incurred. " 
Then,  after  alleging  the  indebtedness  of 
ttie  corporation  as  above  Indicated,  comes 
the  ninth  paragraph,  as  follows:  **(9) 
That  during  the  time  mentioned  in  para- 
graph 4  of  this  complaint,  to-wit,  between 
T>ecember  6,  1888,  and  January  23,  1889, 
the  defendant,  E.  S.  Babcock,  Jr.,  was  the 
owner  of,  to-wlt,  972  shares  of  the  capital 
stock  of  said  San  Diego  Street-Car  Compa- 
ny, and  Is  indebted  to  plaintiff  herein  In 
the  sum  of,  to-wit.  9SSj.91,  under  section 
322  of  theC^vilCode  of  California. and  other 
laws  of  the  state  of  OalUomia ;  that  said 
sum  has  been  demanded  of  defendant,  but 
he  has  refused  to  pay  the  same,  or  any 
part  thereof. "  The  allegations  as  to  the 
organization  and  existence  of  the  corpora- 
tion, the  amount  of  Its  whole  capital 
stock,  and  in  regard  to  the  portion  thereof 
subscribed,  and  the  portion  thereof  owned 
by  the  defendant,  are  made  only  in  connec- 
tion with  the  first  cause  of  action.  None 
of  them  are  repeated  or  referred  to. in  con- 
nection with  the  second  or  third  cause  of 
action,  as  alleged  in  paragraphs  7  and  8  of 
the  complaint. 

The  grounds  of  the  demurrer  are  stated 
as  follows.  "(1)  That  the  said  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (2)  That  the  said 
complaint  Is  uncertain,  amblgruons,  and 
unintelligible,  in  this :  that  it  does  not  ap- 
pear therefrom  what  number  of  shares  of 
the  capital  stock  ol  the  San  Dl^o  Street- 
Car  Company  had  been  subscribed  for  at 
the  time  of  the  creation  of  the  alleged  In- 
debtedness mentioned  In  said  complaint; 
nor  does  it  show  what  proportion  the 
amount  of  stock  and  shares  of  stock  al- 
leged to  t>e  owned  by  the  defendant  bears 
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to  the  whole  of  the  aobscrlbed  capital 

stock  uf  the  San  Diego  Street>Car  Compa- 
Dy ;  nor  does  it  ehow  what  proportioQ 
the  stock  ot  the  defendant  bore  to  the 
whole  subscribed  stock  ot  said  compAny  at 
the  Ume  of  the  creation  ot  sach  alleged  In- 
debtednesa;  nor  does  the  eald  complaint 
show  what  proportionate  part  of  each  of 
the  several  snma  ot  Indebtedness  of  the 
San  Diego  Street-Car  Company  shown  In 
said  complaint  is  the  liability  ot  the  de- 
fendant. Secoad.  Defenaant  also  demurs 
to  that  portion  of  said  complaint  con- 
tained In  the  paragraph  thereof  nuinb««d 
7.  apon  the  ground  that  the  same 
tempts  to  set  forth  a  separate  cause  ot  ac- 
tion against  this  defendant,  and  that  the 
same  does  not  state  facts  sufficient  tor 
that  purpose.  Third.  On  the  samegronnds 
stated  in  the  abf>re  specification  of  demar- 
rer  No.  2,  the  defendant  demurs  to  that 
part  ot  the  plalntllt's  complaint  contained 
m  the  paragraph  thereof  numbered  8. " 

The  constitution  ot  1879  (article  12,  $  8) 
provides:  "Each  stockholder  ot  a  corpo- 
ration *  *  •  shall  tie  Individually  and 
personally  liable  torsuch  proportion  ot  all 
its  debts  and  liabilities  contracted  or  in- 
cnrred,  during  the  time  he  was  a  stock- 
holder, as  the  amount  ot  stock  or  shares 
owned  by  blm  bears  to  tiie  whole  of  the 
subscribed  capital  stocl;  or  shares  ot  the 
corporation.'*  Section  822  of  the  Civil 
Code,  as  construed  by  this  court,  has  sab- 
Rtantially  the  same  meaning  and  effect  as 
the  above  quotation  from  the  constlta- 
tlon. 

1.  It  Is  essential,  to  the  statement  ot  a 
cause  ot  action  onder  this  provision  of  the 
Code  and  constltatlon,that  the  complaint 
state  the  proportion  which  the  stock, 
owned  by  the  defendant  at  the  time  the 
debt  sued  for  was  Incurred,  bears  to  the 
whole  subscribed  stock  at  the  same  time, 
or  that  it  state  tacts  from  which  such  pro- 
portion can  be  dedaced.  But  the  com- 
plaint in  this  case  states  nether  the  pro> 
portion,  nor  tacts  from  which  it  may  be 
dedneed.  In  this  ease,  the  required  pro- 
portion cannot  be  ascertained,  by  any 
process,  without  a  knowledge  of  the  whole 
number  ot  shares  ot  "  the  subscribed  capl* 
tal  stock  "existing  Immediately  before  and 
at  the  time  each  debt  sued  tor  was  con- 
tracted or  incurred.  This  knowledge, 
however.  Is  not  commnnlcated  by  the 
complaint.  To  affirm,  as  in  the  fourth 
paragraph  ot  the  complalut,  that  2,170 
shares  **  were  subscribed  for.  Issued  to,  and 
owned  by  the  various  parties  who  were 
the  owners  of  said  stock  during"  a  speci- 
fied period  ot  49  days,  within  which  the 
debts  were  contracted.  Is  no  limitation 
upon  the  number  ot  shares  subscribed 
lor  and  owned  during  a  portion  ot  that 
period  within  which  the  debts,  or  some  ot 
them,  may  have  been  Incurred;  since  the 
debts  may  have  been  Incurred  at  different 
points  of  time  within  that  period,  and  all 
may  have  been  Incurred  on  the  last  day  ot 
the  period.  Nor,  Indeed,  does  the  avei^ 
ment  limit  thenumberol  subscribed  shares 
owned  prior  to  and  during  the  entire  pe- 
riod specified.  It  Is  periectly  consistent 
with  an  averment  tiiat  all  the  capital 
stock  ot  the  corporation  (2.600  shares) 
was  subscribed  and  owned  uy  various 
T.25F.no.l2— 48 


persons  prior  to  the  specified  period ;  and 

also  consistent  with  an  averment  that 
the  remainder  ot  the  stock  (830  shares) 
was  subscribed  and  owned  on  the  third 
day  ot  the  period,  and  thence  untii  the 
close  ot  the  period.  Therefore,  tor  aught 
that  is  allf^ed  in  the  complaint,  2.600 
shares  may  have  been  snbscribed  for  prior 
to  the  period  specified,  and  certainly  that 
830  shares,  in  addition  to  the  2,170,  may 
have  been  subscribed  within  that  period 
and  prior  to  the  creation  ot  the  debts  sued 
for.  The  averment  relates  only  to  sub- 
scribed stock  that  existed  during  the 
whole  period  of  49  consecutive  days.  It 
neither  afllrms  nor  denies,  expressly  or  by 
impHcation,  that  an  additional  number 
ot  shares  ot  snbscribed  stock  existed  dur- 
ing the  last  40  days  of  that  period ;  yet, 
according  to  paragraphs  of  the  complaint 
numbered  6,  7,and  8,  all  the  debts  sued  for 
may  have  b«en  incurred  witbla  the  last  40 
days  ol  that  period.  The  complaint 
should  have  averred,  in  substance.  It  the 
tact  was  so,  that  there  were  2,170  shares 
of  subscribed  stock,  and  no  more,  at  ths 
time  each  debt  was  incurred. 

2.  TbesecondandtbirdcouDtsaredefect- 
Ive.  In  that  they  tall  to  state  the  existence 
ot  the  corporation,  the  amount  ot  its  capl* 
tal  stock,  the  portion  thereof  subscribed, 
or  the  portion  of  the  subscribed  stock 
owned  by  defendant,  or  to  refer  to  the 
statement  of  these  facts  in  the  first  count. 
The  defects  in  the  second  and  third  counts 
are  not  supplied  by  statements  In  the  first 
count.  In  the  absence  of  any  reference  to 
them  in  the  second  and  third.  Haskell 
V.  Hasktil,64  Cal.  262;  Barlow  v.  Bums, 
40  Cal.  351.  I  think  the  Judgment  should 
be  reversed,  and  the  cause  remanded,  with 
Instruction  to  sustain  the  demurrer. 

We  concur:  Bblchbr,  0.  C;  Foots,  O. 

Per  Curtau.  For  the  reasons  given  In 
the  foregoing  opinion  the  Jndgment  Is  re- 
versed, with  InstrnctlouB  to  snst^  'ths 
demurrer. 


(S  Cal.  Unrep.  386) 

Hbwktt  t.  Digan  et  a/.   (No.  14,011.)^ 
(Supreme  Gaunt  €f  CaH^/mia.  Jan.  80,  189L) 

HORTOAOB  FOBSCLOBDBB— Kora  Du»  OH  DbTAVU 

IK  iHTHsnr  —  Taxbb  —  CoonsL  Fbs— Flus- 

IXO. 

1.  Wbere  snote  secured  by  mortgage  declares 
that,  on  failure  to  pay  the  annoal  interest  when 
due,  Uie  whole  sum  of  principal  and  Intereat 
shall  become  immediately  dae  and  payable  at  the 
option  of  the  holder,  demand  after  de&olt  is  not 
neoessary  to  suppon  an  actim  f6r  the  entire 
■am.  Bringing  tlie  snlt  to  foreclose  Is  sntScient 
demand.  Following  WUtoher  v.  Webb,  44  CaL 
137. 

8.  A  delay  ot  three  months  after  defaolt  u 
tbe  interest  is  not  a  waiver  of  the  right  to  ezer 
dae  the  optioD,  when  the  delay  Is  caused  by  rea 
son  of  defendant's  request  to  oe  allowed  a  few 
days  additional  in  which  to  pay  the  interest 

8.  A  mortgage,  given  to  secure  a  contempo* 
raneoos  note  beulsg  13^  per  cent  interest,  pro- 
vided Uiat  "all  payments  made  by  ihe  mortgagee 
for  taxM  and  assessments  on  said  premlaeB,  ex- 
cepting taxes  on  the  interest  of  the  mortnges 
therein, "  might  be  Inoluded  in  thedeeree  or  tor» 
closure.  Tbe  mortgagee  signed  a  separate  agree- 
ment to  credit  the  mortgagor  with  2X  per  cent. 
Interest  on  the  note  if  the  latter  presented  re- 
ceipts showing  that  he  had  paid  **all  taxes  against 


>  Rehearing  granted. 
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the  property  covered  by  the  mortage. "  Weld, 
that  this  was  not  an  agreement  by  the  mortgagor 
to  pay  taxes  on  the  money  loaned,  nor  oould  parol 
evidence  be  given  that  such  vraa  the  Intention, 
for  the  purpose  of  avoiding  the  entire  interest, 
under  Const  Cal.  art.  13,  f  5,  declaring  any  con- 
tract by  which  a  debtor  agrees  to  pay  taxes  on 
tiie  monegr  loaned  shall  be  void  as  to  any  Interest 
specified  therein. 

4.  The  note  provided  that,  if  suit  was  com- 
nenced  to  enforce  its  payment,  the  maker  would 
lay  &  per  oent.  on  the  principal  as  an  attorney's 
ee.  and  the  mortgage  provided  for  the  payment 
f  "a  reasonable  counsel  fee"  upon  foreclosure, 
"he  complaint  alleged  "that  the  sum  of  $300  is  a 
eosonable  attorney's  fee  or  counsel  tee  for  the 
foreclosure  of  aaid  mortgage. "  Held,  that  this 
was  sufflcieht  to  support  a  Jadgment  for  an  attor- 
ney's fee  without  averring  that  plaintiff  had  aot- 
uaily  incurred  expense  for  that  purpose. 

fi.  But  plaintui  was  not  entiuea  to  recover  as 
counsel  fee  more  than  5  per  cent  on  the  princi- 
pal, as  provided  in  the  note. 

Comuilftsloners'  deciston.  Department 
2.  Appeal  from  superior  court.  Orange 
county  ;  J.  W.  Townek,  Judge. 

Victor  Moatgomer^, tor  &pp(Alanta.  Bay 
BilUvgnley,  for  reepoudent. 

Bblcher.O.C.  This  Is  an  action  to  !ore- 
cloee  a  mortgnge  on  real  property.  The 
note,  to  secure  which  the  mortgage  was 
gtven,  was  tor  92.500,  dated  October  29, 
1887,  and  payable  three  years  after  date, 
with  interest  at  the  rated  12J^  per  cent, 
per  annum,  payable  annually,  and  if  not 
so  paid  to  be  compounded  annually,  and 
bear  the  same  rate  of  interest  as  the  prin- 
cipal. The  note  then  contained  the  follow- 
ing proviwione:  "And  should  the  interest 
not  be  paid  when  due,  then  the  whole  sum 
of  principal  and  interest  shall  become  im- 
mediately due  and  payable  at  the  option 
ol  the  holder  of  this  note.  Sbould  snit  be 
commenced  to  enforce  the  payment  of  this 
note,  we  agree  to  pay  an  additional  sum 
of  5  per  cent,  on  piMnclpal  as  attorney's 
fees  in  such  salt."  The  mortgage  also 
provided:  "And  the  mortgagoi's  promise 
to  pay  said  note  according  to  the  terms 
and  conditions  thereof,  and  In  case  of  de- 
fault in  payment  of  same,  or  of  any  in- 
stallment of  the  interest  thereon  when  due. 
the  mortgagee  may  foreclose  this  mort- 
gage, and  may  Include  in  such  foreclosure 
a  reasonable  counsel  fee,  to  be  fixed  by  the 
court."  The  action  was  commesced  ou 
the  18ih  day  of  January,  1889,  and  the 
complaint  allied  that  no  part  of  the 
principal  or  Interest  mentioned  in  the  note 
had  been  paid;  and  "that  because  of  sold 
Interest  not '.laving  been  paid  when  due. 
and  upon  the  provision  with  reference 
thereto  contained  In  said  note,  the  plain- 
tiff elects  to  consider  and  declare  the 
whole  sum  ot  principal  and  interest  ofsaid 
lote  now  due  and  payable. "  The  prayer 
-was  that  the  plaintiff  have  Jndgmeiit  for 
the  sum  named  In  the  note  as  principal, 
and  Interest  thereon  as  the  note  specified, 
compounded  annually, "and  for  5  per  cent, 
on  the  said  principal  sum  of  $2,500.  lor  at- 
torney's fees,  as  provided  in  said  promis- 
sory note,  and  being  such  reasonable  coun- 
sel fee,  as  prortded  in  said  mortgage,  and 
tor  costs  of  suit,"  and  also  that  the  asnal 
decree  of  foreclosure  be  entered.  Subse- 
quently the  plaintiff  filed  an  amendment 
to  his  complaint,  alleylng  that  on  or 


abont  the  20th  of  November,  1888.  he  de- 
manded personally  of  the  defendant  O  I^. 
Bean  the  payment  of  the  whole  sum  of 
principal  and  interest;  and  on  the  4th  of 
December,  1880.  he  filed  a  supplemental 
complaint,  alleging  that  on  the  29th  of 
October  of  that  year  another  Installment 
of  Interest  fell  due,  and  that  no  payment 
whatever  of  interest  or  principal  had  been 
made.  The  defendants  demurred  general- 
ly and  specially  to  thecomplalnt  asamend- 
e<1,and  the  demurrer  wasoverruled.  They 
then  answered,  and  by  their  answer  de- 
nied that  plaintiff  made  any  demand  for  the 
payment  ot  the  principal  ot  the  note  prior 
to  the  commencement  of  theactton.and  al- 
leged that  no  notice  of  plaintiff's  election 
or  option  to  consider  the  principal  and  In- 
terrst  ot  the  note  due  was  ever  given  by 
him  to  them,  or  either  of  them ;  prior  to  the 
commencement  ot  the  action.  They  also 
set  up  a  written  memorandum,  signed  by 
the  plaintiff,  agreeing  to  credit  the  defend- 
ants with  2%  per  cent,  of  the  12U  per  cent, 
atlpuluttid  interest,  provided  the  defend- 
ants should  present  receipts  showing  the 
payment  ot  all  taxes  against  the  property 
covered  by  the  mortgage  on  or  before  the 
15th  day  of  December  of  each  year,  and 
alleged  that  the  memorandum  was  made 
at  the  time  the  note  and  mortgage  i*-ere 
executed,  and  wQS*a  part  of  the  transac- 
tion, and  that  they  had  paid  all  state, 
county,  and  municipal  taxes  assrased 
against  the  property,  and  were  therefore 
entitled  to  a  credit  of  the  2J£  per  cent,  per 
annum  on  the  interest.  The  case  was 
tried,  and  the  court  found  that  the  plain- 
tiff signed  and  delivered  to  the  defendant 
G.  L.  Dean  the  memorandum  set  forth  in 
the  answer,  at  the  time  the  note  and 
mortgage  were  executed;  that  an  agree- 
ment was  thereby  made  between  the  plain- 
tiff and  defendantu  that  the  rate  of  inter- 
est on  the  note  should  he  10  per  cent,  per 
unnnm  only,  provided  the  dffendanta 
should  pay  all  taxes  levied  ogainst  the 
mortgaged  property  subsequently;  that 
the  defendants  paid  the  state,  county 
and  municipal  taxes  on  the  property  for 
the  fiscal  year  1888-89,  and  the  municipa! 
taxes  for  the  fiscal  year  1889-90,  but  had 
npt  paid  the  state  and  county  taxes  tot 
the  last-named  year,  und  were  entitled  tn 
a  reduction  ot  the  Interest  on  the  princi- 
pal to  10  per  cent,  per  annum  for  the  flrst 
year  only;  that  the  plaintiff  bad  paid  all 
state,  county,  and  municipal  taxes  as- 
sessecl  against  themortgage;  that  nopart 
of  the  principal  sum  nor  of  the  Interest 
thereon  mentioned  In  the  note  and  mort- 
gage had  been  paid;  that  no  notice  that 
plaintiff  had  elected,  or  exercised  his  oi>- 
tion.  to  consider  the  principal  and  Interest 
of  the  note  due  was  given  by  plaintiff  to 
defendants,  or  either  of  them,  prior  to  the 
commencement  ot  the  action,  and  that  no 
demand  was  made  by  plaintiff  upon  de- 
fendants tor  the  payment  ot  the  whole 
sum  of  principal  and  Interest  other  than 
by  bringing  the  suit;  that  the  sum  of  9300 
is  such  reasonable  attorney's  fee  as  la  pro- 
vided in  the  note  and  mortgage;  and  that 
at  the  time  of  the  trial,  Dec-ember  21. 18S», 
the  amount  of  principal  and  interest  due 
and  unpaid  on  the  note  was  $8,149.60.  A 
decre*  of  lorecloBure  was  accordingly  an- 
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tered,  adjud^nte  that  there  be  paid  to  the 
plaintiff  from  the  proceeds  ot  the  sate  of 
the  property  the  amount  found  due,  and 
9300  fur  attorney's  fee,  and  costs  uf  suit, 
The  defendants  moved  for  a  new  trial, 
which  was  denied,  and  haveappeaied  from 
the  judgment  aud  order. 

1.  The  appellants  contend  that  It  was 
necessary  for  respondent,  before  commenc- 
iuK  his  action,  to  ^ve  them  notice  that  he 
hudexerclsed  his  option  to  treattite whole 
sum  of  principal  and  interest  as  due,  uud 
to  make  demand  for  the  payment  ol  the 
whole  Bum.  and  also  that,  by  his  delay  to 
commence  the  action  tor  nearly  three 
muntlis  after  the  first  fnstallmeDt  ol  inter- 
est t>ecame  due;  he  waived  the  right  to  ex- 
ercise such  option.  The  promise  to  pay 
the  interest  annually  was  absolute,  and 
the  first  installment  became  due  at  the  ex- 
piration of  one  year  after  the  date  of  the 
note.  The  stipulation  in  the  note  that.  If 
the  Interest  should  not  be  paid  when  due, 
then  the  whole  sum  of  principal  and  Inter- 
est should  immediately  become  due  and 
payable  at  the  option  of  the  holder,  was 
without  any  conditions  or  limitations  re- 
quirins  notice  or  demand.  The  makers 
knew  ot  this  provision,  and  their  failure 
to  pay  the  interest  wlien  it  became  due 
left  It  wholly  optional  with  the  holder  to 
insist  upon  the  payment  of  the  whole 
debt,  or  not,as  he  mif^ht  elect.  In  Whlteh- 
er  V.  Webb,  44  Cal.  127,  where  the  note  In 
suit  contained  a  provision  similar  to  that 
involved  here,  it  was  held  that  a  failure  to 
pay  the  interest  when  It  became  due  made 
the  whole  amount  of  the  note  due  abso- 
lutely, at  the  option  ol  the  holder,  with- 
out any  not]<5e  from  theholder  to  the  pay- 
or. The  court  said:  '*Tlie  plaintiff  bad 
no  duty  to  perform  to  the  defendant,  and 
the  latterno  excuse  to  delay  the  payments 
which  he  had  stipulated  to  make."  In 
Dean  v.  AppIeRartb,  65  Cal.  391,  4  Pac. 
Kep.  375,  the  note  in  suit  bore  Interest  at 
the  rate  of  J  percent,  per  month,  payable 
monthly,  in  advance,  and  It  wasstipulated 
that,  in  case  default  should  be  made  In  the 
payment  of  any  of  the  Interest  when  due, 
such  installment  or  payment  thus  in  de- 
fault should  boar  interest  from  the  day  of 
maturity  until  payment  at  the  rate  of  2 
per  cent.,  compounding  monthly,  and  at 
anytime  during  such  defauitthe  entire  un- 
paid balance  of  the  principal  sum  should, 
at  the  option  of  the  holder  of  the  note, 
and  not  otherwise,  become  due  and  pay- 
able, and  the  principal  sum  so  due  and 
payable  ah'.iuld  hear  Interest  thereafter  at 
the  rate  of  2  per  cent,  per  month,  com- 
pounding monthly,  until  paid.  When  the 
action  was  commenced,  the  note,  by  its 
terms,  bad  become  due,  and  the  qucKtion 
was  as  to  what  interest  tlie  plaintiff  was 
entitled  to  recover.  The  court  said :  "This 
provision  as  to  the  compounding  of  the 
Interest  on  the  principal  sum  was  only  in- 
tended to  have  operation  when,  after  de- 
fault in  the  poyinent  of  an  installment  ol 
interest,  and  before  the  principal  sum  had 
matured,  the  plaiotiff  elected  to  have  the 

grincipal  become  due.  so  that  he  might 
rins  his  action  at  once  to  foreclose."  It 
did  not  appear  from  any  averment  in  the 
complaint  or  otherwise  that  any  option 
was  made  or  manllested  in  any  way  by 


the  plaintiff  prior  to  the  commencement 
of  the  action;  and  it  wa«  held  that  this 
option  mast  have  been  exercised  and  man- 
ifested in  some  way  before  it  could  have 
effect.  The  court  then,  speaking  of  the 
wa3's  in  which  the  option  might  have  been 
manifested,  said :  "  He  [the  plaintiff,] 
might  ha vebrought  his  action  to  foreclose 
immediately  on  default,  and  this  wonld 
have  been  a  snfficient  election. "  In  Insure 
ance  Co.  v.  Shepardson,  77  Cal.  345,19  Pac. 
Rep.  B83,  the  court  said:  "The  promise  to 
pay  the  interest  onnually  was  absolute. 
The  only  question  left  to  the  option  of  the 
bolder  was  whether,  upon  the  failure  to 
pf^  such  Interest,  tlie  whole  amount  ot 
principal  and  Interest  should  Immediately 
become  due  and  payable,  without  any  act 
on  the  part  of  the  holder  showing  his  elec- 
tion to  exercise  the  option  given  bim. 
The  case  as  presented  does  not  call  for  a 
decision  of  this  question,  but  we  think  the 
case  of  Whltcher  v.  Webb,  44  Cal.  127,  de- 
termines it  adversely  to  the  appellant." 
Aa  to  demand,  the  general  and  well-settled 
rale  is  that,  in  an  action  co  recover  money 
payable  on  demand,  or  at  a  fixed  time,  or 
on  the  happening  of  An  event,  it  is  not 
necessary  to  show  actual  demand  before 
br'  iging  suit.  The  institution  of  the  suit 
is  a  sufficient  demand.  Zeil  v.  Dukes,  12 
Cal.  479;  Hallcck  v.MoB8.22Cal.266;  Luck- 
hart  V.  Ogden.  30  Cal.  556;  Cammings  v. 
Howard,  63  Cal.  503. 

In  the  light  of  the  foregoing  author- 
ities, it  Is  clear,  we  think,  that  the  plain- 
tiff could  maintain  his  action  without 
showing  notice  of  his  election  or  de- 
mand of  payment  prior  to,  or  otherwise 
than  by,  the  institution  of  his  suit.  In 
Crossmore  v.  Page,  7S  Cal.  218,  14  Puc. 
Kep.  787,  ft  was  held  that  an  option  given 
to  the  holder  of  a  promissory  note  to  have 
the  same  become  due  Immediately  upon 
default  in  the  payment  of  the  interest  as 
therein  provided,  in  order  to  be  available 
as  against  an  iudorser.  must  be  exercised 
within  a  reasonable  time  after  default, 
and  that  a  delay  ot  seven  months  before 
attempting  to  exercise  the  option  was  un- 
reasons hie. 

The  delay  in  commencing  this  octton 
was,  as  we  have  seen,  less  than  three 
months  after  the  default  in  paying  inter- 
est, and  the  circumstances  connected  with 
and  accounting  for  the  delay  are  as  fol- 
lows: The  plaintiff  testified  that  on  or 
abou  t  October  20. 1S88,  ho  met  the  defendant 
G.  L.  Dean,  and  that  "Mr.  Dean  said  to 
me  he  wanted  I  should  have  this  money, 
but  he  said. 'I  have  use  for  It,  and  if  you 
can  Just  let  me  havea  few  days,' — orsome- 
thing  like  that,— 'I  want  it  to  pay  for  a 
car-load  of  material.'  I  told  bim.  'Mr. 
Dean,  I  am  expecting  it.  I  have  counted 
on  It,  and  want  the  money,  bnt  I  can  get 
along  fora  tew  days.'  We  was  speaking 
about  the  interest,  and  that  was  a  little 
befoi-e  the  interest  became  due.  I  wanted 
the  money,  but  I  didn't  propose  to  press 
him."  The  defendant  G.  L.  Dean  testified 
substantially  to  the  same  effect,  but  fixed 
the  time  as  abontOctober27tb.  Ilestated 
that  plaintiff  told  him  he  bad  use  for  the 
money,  but  under  the  circumstances  he 
would  extend  the  time  to  pay  tha  interest, 
and  would  not  push  him.  The  defendants 
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alBo  put  In  evidence  a  letter,  riated  Octo- 
bers?, 188R,  w  hich  waa  written  by  plaintttf 'a 
nttarneys,  and  addreaaed  tu  and  received 
by  defendanta, stating  tbat  tbe  interest  on 
their  note,  due  tbe  29th  Inet.,  wan  payable 
at  the  attomeyB*  office,  vbere  the  note 
would  be  foand,  and  tbatpromptpayment 
was  expected.  It  thus  appears  tbat  the 
delay  complained  of  was  at  tbe  request  of 
defendants.  Under  thia  sbowlng  we  do 
not  think  It  can  be  said  that  plalnti&'a  de- 
lay to  Institute  his  action  wa«  fur  an  un- 
reasonable lengtbuf  time, or  that  he  there- 
by waived  his  right  to  exercise  the  option 
given  him. 

2.  The  point  la  made  that  the  words  "all 
taxes  against  the  property  corered  by  the 
mortgage, "  aa  uaed  in  the  memorandum 
set  up  in  the  answer.  Included  tasea  upon 
the  mortgage  as  well  aa  upon  the  land; 
and,  if  ao,  It  Is  argued  tbat  the  memoran- 
dum, under  the  provialons  of  aection  5  of 
article  18  ot  the  constitution,  rendered  null 
and  void  tbe  promise  In  tbe  note  to  pay 
any  interest.  At  tbe  trial  counsel  tor  de- 
fendanta  offered  to  prove  that  the  words 
above  quoted  were  intended  by  the  par- 
ties, and  understood  by  tbem,  tocorer  and 
include  tbe  mortgage  tax.  On  objection, 
the  offered  evidence  wasexclnded,  and  this 
raling  Is  asalifned  as  error.  We  aee  no  er- 
ror In  tbe  ruling.  Tbe  aection  of  the  con- 
stitution cited  r^ads  ns  follows.  "Every 
contract  hereafterraade  by  which  a  debtor 
Is  obligated  to  pay  any  tax  or  asHesament 
on  money  loaned,  or  on  any  mortgage,  deed 
of  trust,  or  otherllen.sliall.astoanyinter- 
est  specified  therein,  and  aa  to  such  ta  x  or 
asaeasment,  be  null  and  void. "  The  prom- 
lee  in  the  note  to  pay  Interest  at  12%  per 
cent,  was  absolute;  and  the  mortgage 
provided  tbat  tbe  mortgagee  might  include 
in  a  decree  of  foreclosure " all  payments 
made  by  the  mortgagee  for  taxes  and  as- 
sessments on  said  premiaes,  excepting  taxee 
on  tbe  interest  of  the  mortgagee  therein. " 
Tbe  memorandum  was  not  signed  by  the 
defendantp,  and  they  did  not  thereby  ob- 
ligate themaelvea  to  pay  any  taxes  on  the 
land  or  mortgage.  It  simply  provided 
that,  if  they  should  present  receipts  show- 
ing the  payment  ot  all  taxes  against  the 
property,  then  the  Interest  on  their  note 
was  to  be  10  percent,  per  annum  only. 
They  might  or  might  not  pay  all  or  any 
ot  tbe  taxes  at  their  pleasure,  and  tbe  ev- 
idence showed  that  the plaintininfact paid 
all  taxes  assessed  against  his  mortgage  at 
the  time  they  became  due.  See  Marye  v. 
Hart,  76  Cal.  291,  18  Pac.  Rep.  325. 

3.  It  is  contended  that  the  court  erred 
in  finding  tbat  $300  was  a  reasonable  at- 
torney's ten,  and  In  allowing  the  plaintltt 
that  amount.  This  Is  rested  upon  the  fact 
that  there  was  no  alleRation  in  the  com- 
plaintthat  the  plaintiff  had  paid  thatsum, 
or  Incurred  any  liability  to  pay  it,  and 
hence  it  is  claimed  that  tbe  finding  was 
outside  of  the  isaues,  and  nut  authorized. 
But  tbe  complaint  alleged  "that  tbe  sum 
of  9300  Is  a  reasonable  attorney's  fee  or 
counsel  feefor  theforeclosnroof  said  mort- 
gage; "  and,  if  any  averment  as  to  the  I?e 
was  necessary,  this  certainly  was  suffi- 
cient. See  Carriere  v.  MInturn,  6  Cal.  435; 
Monroe  v.  Fohl,  72  Cal.  56S,  14  Pac.  Kep. 
614;  Rapp  r.  Gold  Co.  74  Cal.  632, 16  Pac. 


Rep.  325;  White  t.  AUatt.  (Cal.)  ante,  421. 
The  cases  cited  and  reUed  up<Mi  by  awiel- 
lanta  are  not  In  point  In  Patterson  v. 
l>onner.  48  Cal.  36»,  the  action  was  com- 
menced and  prosecuted  by  the  plaintiff  per- 
sonally; and  in  Bank  v.  Treadwell.  55  CaL 
37&,  the  attorney  for  plaintlfC  was  employed 
by  it  to  perform  Its  legal  business  under  a 
regular  monthly  salary,  and  It  had  neither 
paid  nor  become  liable  to  pay  to  him  any- 
tbing  as  counsel  f^es.  It  was  held  in  eacQ 
case  that,  under  the  circumstances  abown. 
counsel  fees  could  not  be  allowed;  the 
court.  In  the  latter  case, saying:  "Theob- 
lect  of  the  law  allowing  counsel  fees  Is  not 
to  aftoril  an  opportunity,  under  cover  of 
the  name,  for  a  speculation  on  tbe  part  of 
the  creditor,  but  tu  rdmburse  bim  in  a 
proper  amount  for  a  sum  whteh  he  pays, 
or  becomes  liable  to  pay,  or  to  relieve  bim 
of  the  burden  of  paying  connsel  feee. "  No 
such  circumstances  appear  here. 

But,  even  if  the  plaintiff  was  entitled  to 
a  counsel  fee,  it  is  strenuously  urged  tbat 
the  amount  allowed  was  too  large;  that 
the  court  could  properly  allow  only  $125. 
This  pfMltion,  we  think,  shonld  be  aos- 
talned.  Tbe  note  provided  for  an  attoi^ 
ney'a  fee  of  5  per  cent,  on  the  principal  in 
case  an  action  should  be  commenced  to 
enforce  its  payment.  The  mortgage  pro- 
vided for  a  reasonable  attorney's  fee  In 
caseot  foreclosure.  These  papers  should 
ba  read  together  as  constituting  one  con 
tract  In  this  regard.  Civil  Code,  $  1042. 
And.  besides,  tbe  plalntltl  asked  for  only 
"five  per  cent,  on  the  said  principal  sam  of 
$2,500  for  attorney's  fees.  Jt  has  been  held 
that,  when  the  mortgage  fixes  the  amount 
of  the  attorney's  fee.  It  la  error  for  the 
court  to  allow  a  larger  sum  than  that  so 
fixed.  Monroe  v.  Fohl.  72  Cal.  668, 14  Pac 
Hep.  514.  We  think  that  rule  should  be 
applied  here. 

We  find  no  other  error  in  tbe  record. 
The  findings  setm  to  besafllcient  and  with- 
out conflict.  We  therefore  advise  that  the 
Judgment  be  modified  by  reducing  the 
amount  allowed  for  attorney's  fees  to 
$125,  andtbat  as  somodlfied  the  judgment 
and  order  be  affirmed;  the  appellants  to 
recover  costs  on  appeal. 

We  concur:  Vancijkf.  C;  Hatnk,  C. 

Per  Cukiah.  For  the  reasons  givea  in 
the  foregoing  opinion  the  judgment  iB 
modified  by  reducing  the  amount  allowed 
for  attorney's  fees  to  $125,  and  aa  so  mod- 
ified the  Judgment  and  order  are  affirmed; 
the  appellants  to  recover  coats  oo  appeal* 

  (W  CaL  M) 

Sah  Diboo  FLUsie  Co.  V,  Chabb.  (No. 
13,888.) 

{Sv/preme  Court  of  CaHfomkL  Jan.  80,  ISU.) 

WATBa-BlGHTS— COKSTBUCnOH  0»  CONTRACT. 

A  water  contract  provided  that  detendant 
could  make  conuectloQB  by  two  3'inoh  pipes  witb 
plaintiff's  flume,  and  that  "all  water  drawn  from 
Baid  flume  shall  be  taken  and  drawn  from  said 
pipes  forthe  purpuseof  Irrigating,  through  stand- 
ard pipes  of  not  more  than  l^-inch  diameter:" 
that  plaintiff  will  conyey  "a  water-right  ol  3!^ 
inches  of  water,  miner's  measure,  nader  a  4-inch 
pressui-e, "  etc. ;  that  the  amount  of  water  lie  ts 
entitled  to  shall  be  measured  by  "the  amount  of 
water  that  he  may  draw  from  said  pipes  throogti 
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l)^-iDcli  iron  pipe  standards  In  bis  said  grounds, " 
etc.  Held,  that  defendant  was  entitled  only  to 
3J^  inches  of  water  under  4  inches  pressure,  and 
not  to  all  he  could  take  by  the  two  3-lnch  pipes, 
and  distriDute  through  the  two  l>^-tnch  pipes. 

Department  3.  Appeal  from  superior 
court,  San  Diego  county;  Waltsb  Van 
DvEE,  Judge. 

Sbaw  Jt  Holland,  for  appelant.  Levi 
Cbaae  an  d  Buasaker,  Biitt  £  Goodrksb ,  (or 
reepondeut. 

Prr  Curiam.  This  action  was  brought 
for  thepurpose  ufbaviugacontract  forthe 
sale  of  a  water-right  for  Irrigation  pur- 
puBCK  reformed,  and  that  it  be  declared 
tbat  the  amount  of  water  "conveyed  to 
and  owned  by  the  defendant  be  limited  by 
said  contract  to2J4  inches otwater,  miner's 
msabure,  under  a  4-tuch  pressure,  and  no 
more,  and  tbat  be  be  entitled  and  required 
to  take  the  same  In  accordance  with  such 
reasonable  rules  and  regulations  as  may 
be  established  from  time  to  time  by  plain- 
tiff," and  for  such  other  equitable  relief 
in  the  premises  as  should  be  proper.  The 
contract  sought  to  be  reformed  Is  made  a 
part  of  the  complaint,  and  shows  that 
plalncitf  and  appellant,  who  is  the  party 
of  the  first  part,  "contracts  and  agrees 
that  the  party  of  the  second  part  [defend- 
ant and  respondent  here]  shall  have  the 
right  to  make  two  connections  with  the 
•aid  flume  of  said  party  of  the  first  part  of 
a  two-inch  pipe  entering  the  side  thereon 
near  tbebottom.  »  *  *  The  pipe  afoi^e- 
said  shall  be  extended  from  the  points  of 
connection  with  said  flume  to,  and  be  con* 
nected  with,  the  pipe  system  of  the  party 
of  the  second  part  In  said  orchard,  and 
thereafter  all  water  drawn  from  said  flume 
shall  be  taktm  and  drawn  from  said  pipes 
for  the  purpose  of  irrigating,  through 
standard  pipes  of  not  more  than  l)j-inch 
diameter,  or  carried  through  IJ^lnch  rub- 
ber hoae,  as  hereafter  provided.  That 
the  party  of  the  first  part  will  convey  to 
the  party  of  the  second  part  a  water-right 
of  two  and  one-quarter  (!^>  inches  of  wa- 
ter, miner's  measure,  under  a  four-inch 
pressure,  to  be  taken  and  used  as  herein- 
after provided,  and  subject  to  the  condi- 
tions usual  with  said  party  of  the  first 
part  In  the  sale  of  water-rights  to  other 
parties.  Tbat  the  water  to  be  taken  and 
bad  by  the  party  of  the  second  part  under 
this  agreement,  and  under  and  by  virtue  of 
his  water-rlgbts  aforesaid,  shall  be  meas- 
ured, estimated,  and  determined  by  the 
amount  of  water  tbat  be  may  draw  from 
said  pipes  through  l^-lnch  iron  pipe  stand- 
ards in  his  said  gi'ounds,  and  to  be  used 
exclusively  thereon,  from  the  1st  day  of 
May  to  ibc  Ist  day  of  November,  both 
inclnslTe,  during  ordinary  seasons;  but, 
abould  an  extraordinarily  dry  spring  or 
fall  necessitate  a  longer  use  of  water  for 
Irrigation,  he  shall  have  the  right  to  use 
and  take  the  same  through  said  pipes  in 
the  same  way  as  bereiubefore  provided, 
but  In  that  case  shall  pay  the  party  of  the 
first  part  an  extra  amount  therefor,  pro- 
portionate to  the  sum  hereinafter  speri- 
fled  to  be  paid  by  the  party  of  the  second 
part  (or  the  sbc-months  use  first  afore- 
said. "  A  demurrer  to  this  complaint 
baving  been  overruled,  the  defendant  an- 


swered, admitting  the  contract  to  be  ae 
set  out  in  and  attached  to  the  complaint, 
and  denying  all  other  allegations,  and  also 
filed  an  amended  cross-complaint,  (a  de- 
murrer to  the  original  having  been  sus- 
tained,) the  gravamen  of  which  was  that 
under  this  contract  be  was  entitled  to 
have  a  specific  periormance  of  It,  so  that 
tbe  effect  thereof  would  be  tbat  be  was  to 
take  and  receive  (through  two  2-lnch  pipes 
placed  in  the  side  of  tbe  flume  of  tbe  plain- 
tiff, from  whence  water  was  to  be  drawn, 
and  connected  with  the  defendant's  pipe 
system,  by  which  he  Irrigated  his  fruit 
farm)  all  the  water  he  might  require  for 
the  irrigation  of  his  said  property,  and  for 
the  use  of  tbe  stock  and  [>ersons  kept  or 
employed  thereon,  tbat  be  might  draw 
from  one  and  one-balf  inch  standard  pipes 
in  his  irrigation  system,  and  for  damage 
and  other  retler,  consisting,  among  other 
things,  of  tbe  restoration  of  the  2-lncb 
pipes  connected  with  the  flume  as  they  had 
originally  stood,  and  to  remove  all  nat- 
ural obstrnctlons  to  the  flow  of  tbe  water 
in  these  pipes;  the  defendant  having  been 
limited  as  to  the  flow  of  water  by  an  ob- 
struction erected  by  the  plalntiH  at  tbe 
flume  so  that  only  IK  inches  would  fiow 
into  each  of  the  2-lncn  pipes.  An  answer 
to  this  cross-complaint  was  flied.  When 
the  case  came  on  for  trial  the  plaintiff 
abandoned  its  action  tor  a  reformation  of 
tbe  contract.  Then  tbe  defendant  moved 
for  indgment  on  tbe  pleadings  In  the  cross- 
action  for  the  specific  performance  of  tbe 
contract,  as  he  claimed  It  was  to  be  Inter- 
preted, and  for  nominal  damages;  he  al- 
leging that  the  plaintiff,  by  Its  answer  to 
tbe  croBs-4!om plaint,  had  'admitted  all  the 
material  allegations  of  that  pleading. 
This  motion  was  sustained,  and  Judg- 
ment entered  In  accordance  therewith. 
The  plaintiff  appeals. 

The  real  matter  to  be  determined  on  this 
appeal  Is  how  much  water  the  defendant 
was  entitled  to  under  the  contract  to 
take  from  the  plaintiff's  flume;  the  appel- 
lant claiming  ft  to  be  only  2Jj[  inches  un- 
der a  4*lnch  pressure ;  the  respondent 
claiming  it  to  be  all  tbe  water  be  could 
take  through  his  two  2-Inch  Iron  pipes 
connected  with  tbe  flume,  to  be  distribut- 
ed by  means  of  two  l^^-lnch  Iron  standard 
pipes.  The  construction  given  by  the  trial 
court  to  the  contract,  as  appears  by  Its 
decree  or  Judgment,  is  not  correct.  The 
quantity  of  water  which  tbe  defendant 
was  to  get  from  tbe  plaintiff's  flume  for  a 
certain  specified  sum  of  money  was  2]^ 
Inches,  miner's  measure,  under  a  4-Inch 
pressure,  from  "the  1st  day  of  May  to  the 
1st  day  of  November,  both  luclusive,  dur- 
ing ordinary  seasons ;  but,  should  an  ex  tra- 
ordioarily  dry  spring  or  fall  necessitate  a 
longer  use  of  water  for  irrigation, "  he  is  ' 
to  have  the  right  to  use  "and  take  tbe 
same  through  said  pipes  in  the  same 
way  "  an  he  took  the  2%  inches  for  a  speci- 
fied term,  as  above  set  forth,  but  in  that 
case  he  must  pay  the  plaintiff  an  extra 
amount  therefor,  proportionate  to  the 
sum  he  was  ordinarily  to  pay  for  the  sea- 
son from  the  lat  day  of  May  until  the  1st 
day  of  November,  Inclusive.  But  tbe 
quantity  of  water  to  be  taken  was  to  be 
admeasured  toblm  through  his  two  2-incb 
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Iron  pipes,  connected  on  his  land  with  two 
l}i-lnch  standard  pipes.  The  method  of 
taking  this  qnantlty  of  water  does  not 
aHect  the  amount  which  the  first  clause  of 
the  contract  relating  thereto  fixed,  unless 
a  construction  be  given  to  that  clause 
which  will  make  It  entirely  Inoperative. 
It  reads  thas:  "That  the  party  of  the  first 
part  will  convey  to  the  party  of  the  sec- 
ond part  a  water  right  of  two  and  one- 
quarter  (2^)  Inches  of  water,  miner's 
measure,  under  a  four-Inch  pressure,  to  be 
taken  and  used  as  hereinafter  provided, 
and  subject  to  the  conditions  usual  with 
said  party  of  the  first  part  in  the  sale  ol 
water-rights  to  other  parties. "  But.  grlv- 
ing  it  the  constmctloD  we  have.  It  Is  in  en- 
tire harmony  with  the  clause  following: 
"That  the  water  to  be  taken  and  had  by 
the  party  of  the  second  part  under  this 
agreement,  and  under  and  by  virtue  of 
his  water-rights  aforesaid,  shall  he  meas- 
ured, estimated,  and  determined  by  the 
amount  of  water  that  be  may  draw  from 
said  pipes  through  IVfoch  iron  pipe  stand- 
ards in  his  said  grounds. "  The  one  clause 
refers  to  the  amount  of  water  to  be  taken ; 
the  other  to  the  manner  of  Its  taking. 

Two  and  one-quarter  inches  of  water, 
miner's  measure,  under  a  4-Inch  pressure, 
it  is  the  privilege  of  the  defendant  to  take 
and  dlstributedaily.as  be  pleases.over  hta 
-  land,  through  Its  pipe  system  attached  to 
the  plaintiff's  fiume;  and  this  daily  quanti- 
ty of  water  be  is  entitled  to  for  the  season 
heretofore  set  forth.  But  he  is  not  enti- 
tled to  any  more  durlDg  that  season,  ex- 
cept, as  stated  In  the  contract,  when  an 
"extraordinarily  dry  spring  or  fall  necessi- 
tates a  longer  use  of  water  for  Irrigation,** 
when  he  Is  to  get  It  by  paying  a  snm  of 
money  proportionate  to  the  sum  he  was 
ordinarily  to  pay  for  water  during  the 
season  as  above  stated.  Judgment  re- 
versed. 

(87  cai.  tm  — — 
Harris  t.  San  Diebo  Fluue  Co.  (No. 
18,808.) 

{Supreme  Court  of  California.  Jan.  80,  1891.) 

Aqsnot— Adthoettt  or  Aobnt— Broees's  Com- 
mssioiis. 

1  A  lesolatlon  of  the  board  ot  directors  of  a 
fiume  oompany  autfaorlzlBg  Its  superintendent  to 
"enter  Into  negotiations  with  contractors  and 
others  for  work  on  tbe  line  of  the  flume,  in  his 
discretion,  subject  to  the  approval  of  the  board, " 
does  DOt  empower  him  to  employ  a  broker  to  find 
a  suitable  contractor,  in  the  absence  of  evidence 
that  such  a  covrse  Is  necessary  and  usual  la  the 
ordinary  course  of  business. 

2.  The  fact  that  the  superintendent  had  been 
permitted  to  do  many  things  in  San  Diego  county 
outside  the  ordinary  duties  of  his  posiUon  did 
not  imply  authority  to  bind  the  compaDv  to  pay 
tbe  broker,  when  the  latter  had  no  knowledge  of 
.his  doings  in  Ban  Diego  county. 

8.  The  company  cannot  be  held  on  the  theory 
that  it  accepted  the  benefit  of  tbe  broner's  serv- 
ices, when  It  had  no  knowledge  of  them  at  tbe 
time  it  made  the  contract  wfUi  the  contnctor 
Olus  found  to  buUd  the  flume. 

Commlssloner'sdeclston.  DepaTtment2. 
Appeal  from  superior  court,  San  Diego 
county,  Georob  PuTEKBAUQH,  Judge. 

Deakia  A  Story  and  Thos.  J.  Capps,  for 
api)eUant.  Sb»w  A  HoIIuad,  tor  respond- 
ent. 


Hatne,  C.  This  was  an  action  to  re- 
cover $5,000  as  brokerage  for  negotlatinga 
contract.  The  complaint  contained  two 
counts,  but  the  plaintiff  elected  to  go  to 
trial  upon  a  quantum  meruit.  The  trial 
court  gave  ]  udgment  tor  the  deffflidan  t,  and 
tbe  plaintiff  appeals.  The  principal  queO' 
tion  discussed  by  counsel  relates  to  the  au- 
thority of  the  person  who  employed  tbe 
plaintiff.  The  defendant  was  a  corpora- 
tion "  to  construct  and  operate  a  finme  for 
the  transmitting  of  water."  At  tbe  period 
in  question  Its  fiume  had  not  been  con- 
structed. Tbe  engineering  work  was  be- 
ing done,  and  tbe  business  of  acquiring 
rights  of  way, etc.,  was  b^ng  attended  to. 
In  the  beginning  of  August,  18S6,  the  com- 
pany sent  its  superin  tendent,  one  W.  E. 
Robinson,  to  San  Francisco  to  n^otlato 
a  contract  for  the  construction  of  the 
flume.  He  employedthe  plaintiff  as  broker 
to  find  a  contractor,  and  through  the 
platntitTs  ezertloDB  a  suitable  person  was 
found.  Tbe  claim  Is  for  compensation  for 
services  as  such  broker. 

1.  Tbe  defendant  cannot  be  held  on  the 
ground  of  ostensible  or  apparent  author- 
ity. There  is  evidence  to  the  effect  that. 
In  the  county  ot  San  Diego,  Boblnson  was 
permitted  by  the  company  to  do  things 
outside  of  his  ordinary  duties  as  snperin- 
tendest.  And  tbe  plaintiff's  son,  who 
was  an  engineer  In  the  employment  of  tbe 
company,  testified  that,  on  the  eve  of  Rob- 
ineon's  departure  for  San  Francisco,  tbe 
president  told  him  that  Robinson  "had 
full  authority"  to  enter  Into  contracts. 
This  latter  evidence  Is  contradicted:  the 
former  Is  not.  But  neither  Is  ground  for 
a  decision  In  favor  of  plaintiff  on  the 
theory  of  an  ostensible  or  apparent  au- 
thority. For  It  does  not  appear  either 
thatthe  alleged  statement  of  the  president 
was  communicated  to  tbe  plaintiff,  or  that 
he  was  aware  of  the  latitude  wliich  had 
been  permitted  Robinson  in  iSan  Diego. 
It  may  possibly  be  surmised  that  he  bad 
knowledge  ot  the  circumstances;  bat  tbe 
fact  Is  not  stated,  and  a  mere  surmise  Is 
not  sufficient.  "Ostensible  authority  la 
such  as  a  principal.  Intentionally  or  by 
want  of  ordinary  care,  causes  or  allows 
a  third  person  to  believe  the  agent  to  pos- 
sesH."  Civil  Code,  §2317.  There  are  two 
essential  features  ot  an  authority  of  this 
character,  viz.,  the  party  must  believe 
that  the  agent  had  authority,  and  such 
belief  must  be  generated  by  some  act  or 
neglect  ol  the  person  to  be  held.  A  be- 
lle? founded  on  tbe  agent's  statements  Is 
not  sufficient;  for  a  party  has  no  right  to 
take  the  agent's  word  for  the  existence  of 
his  authority.  In  the  case  before  as,  as 
above  stated.  It  does  not  appear  that  the 
acts  of  the  company  which  are  supposed 
to  have  been  sufiicient  to  lustify  a  belief  In 
Robinson's  authority  wore  known  to  the 
plaintiff;  and,  if  not,  they  could  nothnve 
generated  In  bis  mind  any  belief  on  the 
subject  of  the  agency.  There  may  beotber 
reasons  why  the  plaintiff  cannot  recover 
on  this  ground,  but  the  foregoing  Is  suffi- 
cient. 

2.  There  was  no  actnal  authority,  either 
express  or  Implied.   Tbe  measure  of  the- 
agent's  authority  whs  tbe  following  reso- 
lotion  of  thu  board  of  directors  ol  the  com- 
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pany:  "ReeolveU,  that  W.  E.  Hoblnaon  be 
aatboriaed  to  prm  ejd  to  San  FraDeleco 
and  enter  Into  ne{^tlatlniis  wltb  con- 
tractors and  others  for  work  on  the  line  ol 
the  flame,  in  bis  discretion,  subject  to  the 
approval  of  this  board ;  also  tbat  he  be 
authorised  to  enter  Into  negotlationa  with 
capitalists  tor  the  purchaee  of  not  exceed- 
In?  $500,000  in  the  bonds  of  thecompany. " 
Nothing?  appears  to  have  been  done  by  the 
plaintiff  In  relation  to  the  disposition  of 
the  bonds.  His  claim  Is  for  finding  a  con- 
tractor who  was  wlltiDK  to  enter  into  a 
contract  for  the  building  of  the  flume.  In 
the  language  of  appellant's  connsel,  "for 
the  peculiarly  dlfHcolt  and  rare  services 
rendered  by  htm  in  Introducing  and  as- 
sistlnfp  in  procuring  Mr.  Moore  to  take 
this  contract,  the  plaintiff  claims  the  mod- 
erate commission  of  $5,000."  In  relation 
to  this  we  concede  In  favor  of  the  appel- 
lant that  the  words,  "subject  to  the  ap- 
proval of  this  board,'*  contained  In  the 
resolution,  refer  only  to  the  contract  for 
the  construction  of  the  flume,  which  was 
to  be  n^otlated  by  Robinson,  and  that 
he  bad  Implied  authority  "to  do  every- 
thing necessary  or  proper  and  usual  In  the 
ordinary  course  of  business  tor  effecting 
the  purpose  of  his  agency.  Civil  Code, 
§2319.  But  we  are  not  able  to  say  that 
the  employment  of  a  high-priced  broker  is 
neceHsary  or  proper  and  usual,  In  the  or- 
dinary course  of  business,"  for  finding  a 
contractor  to  build  a  flnme.  At  least,  we 
do  not  think  that  the  court  can  take  judi- 
cial notice  that  such  Is  the  case,  and  we  du 
not  find  any  satisfactory  evidence  of  it  in 
the  record.  There  Is  evidence  that  it  was 
a  matter  of  some  difficulty  to  Induce  con- 
tractors to  go  to  so  distant  a  field  of  ac- 
tion, and  some  evidence  that  the  pialntlft's 
services  bad  a  value.  But  the  latter  evi- 
dence seems  to  be  on  the  general  theory 
that  whatever  a  broker  does  has  a  value. 
Upon  the  whole  evidence,  we  cannot  say 
that  the  finding  of  the  trial  court  should 
be  disturbed. 

3.  Tlie  defendant  cannot  be  made  liable 
upon  the  theory  that  It  appropriated  the 
boneflt  of  the  plaintiff's  services.  The  un- 
anthorized  arrangement  made  by  Kobin- 
Bon  with  the  plaintiff  wascollateral  to  the 
flume  contract,  and  the  defendant  knew 
nothing  of  such  services  at  the  time  the 
flnme  contract  was  entered  Into.  The 
other  matters  do  not  reqaire  special  at- 
tention. We  therefore  advise  that  the 
Judgment  and  order  appealed  from  be  af- 
firmed. 

We  concur :   Belcher,  C.  ;  Vanclief,  C. 

Per  Cluiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 


^8l  Cftl.  643) 

Clarke  v.  RbiBj  Treasurer.  (No.  13,880.) 

{Supreme  Court  of  Cal^omia.  Jan.  80,  1891.) 
City  Police  Depabtmbnt— Life  Insdkasob  Fond. 

Act  Cal.  April  1,  1878,  (St.  Cal.  187T-78,  p. 
879.)  fixed  tbe  compensation  of  police  officers  of 
tbe  city  and  county  of  Ban  FraDcisco  at  a  certain 
Bum  per  month,  and  directed  the  treasurer  of 
the  city  and  county  to  "retain  from  the  pay  of 
each  police  officer  the  snm  of  two  dollars  per 


month,  to  be  paid  Into  a  fnnd  to  be  known  as  the 
'Polioe  Life  and  Health  Insurance  Fund,'"  of 
which  $1,000  was  to  be  paid  to  the  personal  rep- 
reseatativB  of  any  member  of  the  police  force  on 
bis  death.  Hela  that,  as  the  police  officer  never 
leoeived  the  amount  so  retained,  nor  had  any 
power  of  disposition  over  the  same,  he  Kad  no 
vested  property  right  In  such  fund,  and  on  his 
discharge  from  the  force  he  was  not  entitled  to  a 
return  of  the  amount  contributed  by  him.  Fol- 
lowing Pesnie  v.  Reis^  80  Cal.  'J69,  22  Pao.  Kep. 
17«;  affirmed,  183  U.  8.  471,  10  Sup.  Ct.  Rep.  m 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  Ban  Francisco:  £.  R-  Oarbrr,  Judge. 

Act  Cal.  April  1, 1878.  (St.  Cal.  1S77-78, 
p.  879,)  fixed  the  compensation  for  each 
membc'r  of  the  police  force  of  San  Fran- 
cisco at  a  sum  not  exceeding  f  102  a  month 
for  each  one,  and  provided  that  the  treas- 
urer ol  said  city  and  county  should  "re- 
tain from  the  pay  of  each  police  ofilcer  the 
sum  of  two  dollars  per  mouth,  to  be  paid 
into  a  fund  to  be  known  as  the '  Police 
Life  and  Health  Insurance  Fund.*"  The 
act  declared  that  on  the  death  of  any 
member  ol  the  police  force  after  January 
1, 187B,  there  should  be  paid  to  his  repre- 
sentatlvee,  by  the  treasurer,  out  of  the 
said  life  and  health  Insurance  fund,  the 
sum  of  f 1,000;  and  that  In  case  any  officer 
should  resign,  from  bad  health  or  bodily 
Infirmity,  there  should  be  paid  to  him 
from  that  fund  the  amount  of  the  princi- 
pal which  he  may  have  contributed  there- 
to. 

Altted  Clarke,  tor  appellant.  Georfie 
Floumoy,  Jr.,  for  respondent. 

Foote,  0.  This  action  was  brought  for 
the  purpose  of  forcing,  by  writ  of  man- 
date, the  respondent  to  pay  the  uppellant, 
who  was  the  assignee  of  a  claim  of  a  dis- 
missed police  officer,  one  Pngh,  the  amount 
of  f 266.  principal,  and  costs  and  damages 
to  the  amount  of  925.  This  sum  of  money 
was  claimed  under  and  by  virtue  of  an  act 
of  the  le^slature  approved  April  1,  1878. 
St,  Cal.  1878.  p.  879.  It  Is  asserted  that 
the  $2  per  month  which  the  police  officer 
claims  to  hare  paid  Into  the  fnnd  held  by 
the  treasurer  was  money  in  which  he  bad 
a  vested  right,  and  that  on  his  discharge 
he  was  entitled  to  have  It  returned  to  him 
or  his  representative.  The  petition  was 
demurred  to  as  not  stating  facts  sufficient 
to  constitute  a  cause  of  action;  the  de- 
murrer  was  sustained,  and  the  writ  dis- 
missed. From  the  Judgment  rendered  in 
the  premises  this  appeal  is  taken.  The 
statute,  under  which  this  right  Is  set  up 
by  the  plaintirf.  has  received  constrnctlon 
from  the  appellate  court  of  this  state  In 
Pennle  v.  Reis,  80  Cal.  2*19,  22  Pac.  Rep.  176. 
and  Irom  the  supreme  court  of  the  Unlt^'d 
Htates,  in  the  same  case,  on  writ  of  error. 
182  U.  S.  471. 10  Sup.  Ct.  Kep.  149.  These 
cases  hold  that  a  police  officer,  such  as 
the  assignor  of  the  appellant,  never  had 
any  claim  on  the  fnnd  Involved  here,  ex- 
cept upon  the  happening  uf  certain  con- 
tingencies, mentioned  In  the  act  of  the  leg- 
islature of  California,  to  which  we  have 
Just  adverted,  under  which  act  alone  could 
any  right  have  vested  in  the  plaintiff  or 
his  assignor.  The  voluminous  and  argu- 
mentative petition  flled  herein  does  not.  In 
our  opinion,  state  such  facts  as  bring  the 
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appf'llant  wltbtii  any  of  the  eontlDsenclfH) 
of  the  statute  which  he  Inrokce,  and  we 
therefore  advise  tiiat  the  Jadgment  be 
affirmed. 

Weconcar:  Hatnb,  C;  Belcher,  C. 

Per  Gubiau.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  la 
affirmed. 

(87  Cal.  S6»)   

McLennan  t.  Bank  op  Cautornia.  (No. 
12.044.) 

(Supreme  Court  tf  CaUffrmla.  Jan.  SI,  1891.) 
Tbjai.— Bt  Coust  —  Failubb  to  Filb  Droision— 

FiNDIKOa. 

1.  Code  Civil  Proo.  Cal.  |  632,  which  re- 
qalres  a  Judge,  In  an  action  b>Ied  before  him 
without  a  ixay,  to  render  and  file  hia  decision 
within  80  days  after  the  cause  of  action  has  been 
snbmittod  to  him,  is  directory  merely;  and  a  new 
trial  will  not  be  granted  for  the  Judge's  failure 
to  oomply  with  the  ^OTision. 

3.  Plaintiff,  the  owner  of  a  note,  placed  It 
for  collection  in  the  hands  of  defendant's  cash- 
ier, his  Intimate  friend,  and  in  whom  he  had  un- 
bounded confidence.  The  cashier  had  the  note 
renewed,  placed  the  renewed  note  In  the  txuik 
for  collection  as  deposited  for  his  own  aoconnt 
individually,  and  used  the  proceeds  personally. 
Though  informed  by  the  cashier  that  the  renewed 
note  had  been  collected,  plaintiff  never  demanded 
payment  from  the  bank,  or  any  one  else  except 
the  casbler,  and  never  drew  a  check  against  the 
proceeds,  or  mode  any  effort  to  get  them.  Years 
afterwards,  when  the  cashier  luadled.  and  during 
a  temporary  suspension  of  the  bank,  plaintiff 
broUKht  an  action  against  It  for  the  proceeds  of 
the  note.  Held,  that  the  court  was  justified  in 
finding  that  the  note  had  been  left  with  the  cash- 
ier for  collection  in  his  Individual  capacity,  and 
not  as  agent  for  the  bank,  and  that  the  court  was 
not  bound  to  believe  plaintiff's  confused  and  con- 
tradictory testimony  that  he  had  deposltsd  the 
note  with  the  bank  for  collection. 

8.  The  fact  that  the  statute  of  limitations  has 
apparently  run  against  a  counter-claim  set  up  bv 
the  bank  against  plaintiff  does  not  render  Inad- 
misslbls  the  books  of  the  bank  ocmtalnlng  the 
original  entries  of  the  transactions,  as  the  bank 
may  be  able  to  show  fiuits  which  will  taike  the 
claim  out  of  the  operation  of  the  statute. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior,  court,  city  and 
county  of  San  Francisco;  J.  G.  Maodibe, 
Jud^e. 

George  B.  MenilU  {T.  L  Berlin,  of  coun- 
sel.) lor  appellant.  F.  G.  NewUnda,  tor 
respondent. 

FooTB,  C.  This  action  was  brought  by 
Donald  McLennan,  now  deceased,  and 
was  tried,  judgment  entered,  and  notice 
of  intention  to  move  for  a  new  trial  served 
and  filed  during  his  life-time.  After  his 
death  his  administrator, the  presentplain- 
tirr,  waa  substituted^  and  a  new  trial  re- 
fused. .From  the  order  made  In  the  prem- 
ises the  plaintiff  appeals.  The  action  is 
to  recover  of  the  defendant,  a  banking 
corporation,  the  sum  of  910,000,  and  inter- 
est. It  is  alleged  in  the  complaint  that  on 
the  27th  day  of  November,  1869,  the  Mis- 
sion &  Pacific  Woolen  Mills,  Consolidated, 
a  corporation,  made,  executed,  and  duly 
Indorsed  and  dellTered  to  the  plalntifl  a 
certain  promissory  note  for  flO.UOO.  That 
upon  the  receipt  of  that  note  the  plaintiff 
deposited  it  with  the  dercndant,  to  be  col- 
lected In  due  course  of  banking  business. 


That  the  note,  and  certain  aecriiod  inter 
est  thereon,  was  paid  by  the  maker  of  the 
note  to  the  defendant  on  the  26th  day  o( 
April,  1870.  That  afterwards,  on  the  26th 
of  August,  1875,  the  defendant  closed  the 
doors  of  its  bank,  stopped  payment,  etc., 
and  rpfused  to  pay  the  plaintiff  the  money 
collected  by  It  for  him.  The  defense  waa 
that  the  note  was  never  received  by  the 
bank  from  the  plalntllf  for  collection,  but 
was  given  by  the  ptaintlB  into  the  hands 
of  W.  C.  Ralston  to  be  collected,  and  the 
proceeds  used  by  him  for  his  own  benefit, 
and  that  In  accordance  with  this  the  mon- 
ej  was  collected  by  the  bank  at  the  r» 
quest  of  Balaton,  placed  to  his  credit,  and 
paid  out  to  him  on  fala  checks  drawn 
against  hla  account  as  a  depositor  with 
the  bank.  The  statute  of  llmltatlona  waa 
set  up,  and  also  certain  demands  against 
tbe  plaintiff  held  by  the  bank,  were  plead- 
ed by  way  of  aet-off,  to  an  amount  ex- 
ceeding the  claim  of  the  plaintiff.  The 
court  found  In  favor  of  tbe  dtfendant: 
"That  tlie  plaintiff  never  deposited  the 
said  note  of  November  27,  1869.  with  the 
defendant  to  be  collected ;  that  the  plain- 
tiff never  deposited  said  note  of  Novem- 
ber 27. 1869,  with  the  defendant."  It  for- 
ther  held  that  the  plaintiff's  cause  of  ac- 
tion. If  It  had  t>eeD  otherwise  good  against 
the  bank,  which  It  was  not,  waa  not 
barred,  but  that  the  canae  of  action  by  the 
defendant,  on  Its  counter-demands  against 
the  plaintiff,  was  barred  by  the  statute 
of  limitations.  So  that,  npon  the  flndlngn 
as  made,  Judgment  was' rmdered  against 
the  plaintiff  for  coats. 

The  first  ground  urged  for  a  reversal  of 
the  order  denying  a  new  trial  Is  that  the 
court  did  not  give  Its  decision  and  flic 
It  with  the  clerk  within  SO  days  after 
the  cause  was  submitted  tor  decision  un- 
der section  6»2  of  the  Code  of  Civil  Proced 
nre.  Tbe  provision  of  the  statute  In  qnee- 
tlon  Is  directory  merely.  Broad  t.  Mur- 
ray, 44  Cal.  238;  McQuillan  v.  Donahue.  4l< 
Cal.  167 ;  Hayne,  New  Trlahi  ft  App.  {  2Sfi, 
note  18. 

The  main  ground,  as  It  seems,  ui^ced  by 
tbe  appellant  fur  the  revemal  of  the  order 
is  that  the  trial  courtmisconstrued  theevi- 
dence  given  In  the  cause,  and  that  tbe  find- 
ings against  tlie  plaintiff  are  not  In  accord 
with  such  evidence.  If  properly  and  legally 
considered.  The  only  oral  evidence  in  the 
case  introduced  by  the  plaintiff  to  sustain 
the  contention  that  tbe  note  was  placed 
in  the  hands  of  Mr.  Ralston,  the  then  cash- 
ier of  tbe  Bank  of  California,  for  collection 
by  the  bank,  the  proceeds  to  t>e  placed 
therein  to  the  credit  of  the  platnlftf.  was 
the  testimony  of  Donald  McLennan  and 
the  witness  Tibbey;  tbelatterhavlngbeai 
at  (me  time  an  employe  of  tke  bank,  but 
was  not  at  thatlme  he  testified.  Mr.  Kai< 
ston,  the  only  other  person  who  might 
have  testified  as  to  the  exact  nature  of  the 
transaction  by  which  he  took  the  note 
from  McLennan  forcollectlon,  wasdead  at 
the  time  of  the  trial.  So  that  whether  he 
took  It  as  cashier  of  tbe  bank,  or  In  his 
Individual  capacity,  must  rest  m^nly,  if 
not  entirely,  upon  whether  the  emphatic 
and  positive  statements  made  by  McLen- 
nan and  Tibbey  ought  to  have  been  given 
full  credit  by  the  trial  conrt.  The  note 
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wlilch  It  Is  clamed  that  RalBton  collected, 
and  had  theproceeda  placed  to  his  credit 
]d  the  bank,  and  drew  It  oat  by  check  and 
need  It  tor  hie  own  private  pnrpoeeB,  was 
made  in  renewal  of  a  second  note,  which 
iast  had  been  In  the  hands  of  TIbbey,  a 
friend  of  McLennan'e,  to  be  collected  by 
TIbbey  for  McLennan.  When  It  became 
due,  Tlbhey  placed  it  in  anotb^  bonk  for 
collection,  and  Col.  Fry,  the  president  of 
the  mill  corporation,  the  maker  of  the 
note,  was  not  ready  to  pay  It,  and  told 
Mr.  Balston,  who  was  largely  interested 
In  the  corporation,  of  the  fact  of  the  ina- 
bility of  the  corporation  at  that  time  to 
meet  the  note,  and  that  TIbbey  bad  it  for 
collection.  Salston  was.  as  appears 
abundantly  in  the  record,  a  man  and 
frimd  in  whom  McLennan  had  the  utmost 
confidence,  at  -whose  Instance  the  latter 
bad  8ev»-al  times  given  his  name  on  vari- 
ous notes,  and  had  at  Balaton's  personal 
request  loaned  at  one  time  $30,000  to  the 
mill  corporation.  lnfact,it  would  appear 
as  It  McLennan,  on  account  of  the  confi- 
dence be  had  In  Ralston,  and  bis  Intimate 
personal  and  business  relations  with  him, 
as  shown  by  McLennan's  evidence.  If 
he  had  been  requested  to  do  It,  would  at 
any  time  have  Intmsted  or  loaned  to  Ral- 
ston either  his  name,  credit,  or  money, 
tinder  ttaeseexlstlng  personal  relations  be- 
tween Kalston  and  McLennan,  Mr.  Ral- 
ston inquired  of  TIbbey  aboot  this  second 
note.  He  was  Informed  that  the  note 
was  held  in  confidence  as  agent  by  TIbbey. 
Then  TIbbey  saw  McLennan,  who  told 
him  to  tell  Ralston  who  the  note  belonged 
to.  This  was  done,  and  an  interview  oc- 
cnrred  between  Ralston,  TIbbey,  and  Mc- 
Lennan, by  means  of  which  Ralston  be- 
came possessed  of  the  note,  had  it  re- 
newed, and  placed  the  renewed  note  In  the 
bank  tor 'collection  as  deposited  for  his 
own  account  Individually,  and  used  the 
proceeds  personally.  Another  clrcnm- 
atance  appears  in  the  case  in  the  evidence 
of  McLennan,  and  that  Is  that  although 
he  says  that  Ralston  told  him  the  money 
bad  been  collected  on  the  note,  and  placed 
to  McXjcnnan's  credit  In  the  Bank  of  Cali- 
fornia, he  never  once  made  any  Inquiry  of 
any  one  else  about  the  bank  If  such  was 
the  fact ;  never  made  any  demand  for  it 
for  years  afterwards,  or  daring  Balston'a 
life-time,  except  to  Ralston;  and  never 
drew  a  check  against  It,  or  made  any  ef> 
fort  to  getlt,aBls  uBoal  in  cases  when  men 
have  money  on  deposit  In  banks.  After 
Ralston's  death,  and  during  the  tempo- 
rary suspension  of  the  bank,  this  action  Is 
bronght,  and  when  a  large  alleged  indebt- 
edness of  McLennan  to  the  bank  is  barred 
by  the  statute  of  limitations,  and  his 
claim,  beicg  against  a  bank,  cannot  be 
likewise  barred.  All  these  facts  were  be- 
fore the  trial  court.  In  addition  to  cer- 
tain suspicious  facts  and  circumstances, 
which  time  does  not  admit  of  mention,  it 
appears  in  the  testimony  of  McLennan 
that  he  first  positively  and  empbatinally 
declared  that  be  had  nn  interest  or  claim 
In  the  third  note,  and  afterwards  declared 
that  he  had ;  the  reason  which  he  assigns 
for  not  claiming  this  interest  in  the  first 
instance  being  as  stated  by  himself,  in  an- 
Bwvt  to  questions  by  his  counsel,  which 


auestloiia  and  the  answers  are:  "Ques- 
on.  This  morning  yon  were  asked  in 
regard  to  the  first  and  second  notes,  and 
yousaid  that  the  third  note  wasnotyuura. 
I  should  like  to  know  if  you  have  any  ex- 
planation to  make  about  that.  Answer. 
Well,  I  made  a  great  mistake  this  morn- 
ing, because  1  thought  that,  not  having 
any  physical  connection  in  the  third  note, 
that  It  might  not  belong  to  me,  or  It 
might  prejudice  my  standing  In  court.  I 
at  once  saw  my  mistake,  and  beg  now  to 
correct  it.  I  claim  ownership  in  thatnote, 
the  same  as  tlie  other  two  notes.  I  claim 
ownership  In  any  note  having  any  connec- 
tion with  the  transaction.  Q.  You  also 
said  that  you  never  authorised  or  ratified 
the  taking  up  of  the  third  note.  What  do 
yon  mean  by  that?  A.  Well,  I  mean  to 
say  hy.  that,  whatever  the  hank  done  in 
eonnt«tion  or  in  the  shape  of  an  accom- 
modation to  the  mill,  of  course  it  was  no 
doings  of  mine,  any  more  than  the  proceeds 
from  any  accommodation  they  might  af- 
ford the  mill.  1  claim  the  pay  meat, — claim 
the  money."  From  this  it  seems  as  it  the 
witness  thought  himself  Justified  In  mak- 
ing hie  recollection  conform  to  his  sup- 
posed interests,  and  that  he  was  ready  to 
and  did  make  what  hecalls  a  "mistake" 
in  his  own  favor  as  to  the  statement  of 
a  fact,  or  a  claim  of  interest,  when  to  do 
Dtherwlse,  and  state  the  tact  or  claim  cor- 
rectly, would,  as  he  said,  "prejudice  my 
standing  in  court."  Space  forbids  us  to 
enumerate  all  the  other  instances,  either, 
as  claimed,  resulting  from  the  want  of  rec- 
ollection or  otherwise,  where  It  would 
seem  that  the  witness  caused  "intestinal" 
confllclu  in  hU  testimony,  or  made  state- 
ments Inherently  Improbable  In  their  nat- 
ure. Bift  such  appears  to  us  to  have 
been  the  character  of  his  testimony;  and 
nnder  such  circumstances  we  do  not  see, 
Id  view  of  the  decisluus  of  the  appellate 
court  of  this  state,  that  the  trial  court 
was  compelled  to  regard  as  true  his  state- 
ment as  to  how  Ralston  became  possessed 
of  the  note.  Crook  v.  Forsyth,  30  Cal.  662; 
Bemal  v.  Wade,  46  Cal.  667:  Blankman  v. 
Valle]o,15CaI.63&-646;  Baker  t.  Insurance 
Co.,  79  Cal.  84-41,  21  Puc.  Rep.  357;  Mogk 
V.  Peterson,  75  Cal.  501,17  Pac.  Rep.  446. 
Mr.  Tlhbey's  mistakes  and  corrections  also 
leave  it  doubtful  if  his  recollection  of  the 
facts  just  as  they  occurred  when  Ralston 
took  the  note  are  to  be  relied  on ;  and,  be- 
sides, the  pecnllar  relations  between  Ral- 
ston and  McLennan,  and  all  the  facts  and 
circumstances  surrounding  the  transac- 
tion, and  theconduct  of  the  plalntlK  after- 
wards, as  above  adverted  tn,  might  well 
cause  the  trial  judge  to  doubt  the  correct- 
ness of  the  memory  of  the  witness. 

It  Is  further  claimed  that  the  books  of 
the  bank  afaowing  the  alleged  Indebted- 
ness of  the  plaintiff,  as  set  up  by  counter- 
claim, were  inadmissible  in  evidence.  The 
transactions  of  a  bank,  relating,  in  large 
measure,  to  its  customers,  to  the  receipt 
of  money  from  them,  and  the  paying  of  it 
out  to  them,  on  loan  or  check,  It  would 
seem  as  If  their  books  showing  the  orlgy 
Inal  entries  of  such  transactions  are  ad- 
missible and  competent  evidence  for  the 
bank.  Morse.  Banks,  (3d  £<1.)  §  29.~>,  note, 
pp.  610.  611;  Bank  v.  Kuapp,  8  Pick.  9(>, 
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109;  Wataon  t.  Bank,  R  Mete.  (Mass.)  217. 
220,  221.  Even  if  the  claim  of  the  dcfend- 
ant  was  barred  by  the  statute  of  limita- 
tions, thia  did  not  render  this  evidence  to 
show  the  original  Indebtedness  inadmlssi- 
ble.forlt  might  happen  in  aucha  case  that 
the  party  introducluK  it  would  be  able  to 
show  facta  which  wonld  take  It  out  ot  the 
operation  of  the  statute;  and  after  tlie 
date  of  the  claim,  and  Ita  nature,  are 
shown,  it  then  becomes  a  question  for  the 
court  to  determine,  from  all  the  evidence, 
whether  such  claim  la  or  not  enforceable 
under  the  statute.  While  a  recovery  on 
such  claim  may  be  barred,  thia  does  not 
render  proof  of  the  claim  In  the  Brst  In- 
stance incompetent.  Besides,  the  find- 
ings of  the  court  are  that  the  claim  was 
barred:  hence  thepialntltfis  not  prejudiced. 
The  same  rule  applies  to  the  objection  to 
the  admission  in  evidence  of  thepromla- 
eory  note  for  f  16,841.75  executed  by  the 
plalntttt  to  the  defendant. 

There areother  ohjectlona  urged  to  the  ad- 
mission orezclusion  ol  evidence.  We  have 
given  to  arguments  made  and  authorities 
cited  minute  and  thorough  consideration, 
and  have  examined  the  transcript  care- 
fully, but  we  cannot  see  wherein  any  preju- 
dice could  have  been  suffered  by  the  plain- 
tlH.  Thedeclaton  of  thecourtwaa  unques* 
tlonably  correct;  and  even  if  some  evi- 
dence was  admitted,  and  other  evidence 
excluded,  perhaps  Improperly,  it  yet  ap- 
pears that  even  then  the  evidence  nnot>- 
jected  to  In  the  record  was  unaffected,  as 
that  admitted  against  objection  and  that 
excluded  was  not  of  sufQclent  importance 
to  change  the  result.  Perceiving  no  pref- 
udlclal  error  In  the  record,  we  advise  that 
the  order  appealed  from  be  affirmed. 

I  concur:   BeLcasR,  G.  ^ 
Pbr  Curiam.   For  the  reaaona  given  In 

the  foregoing  opinion  the  order  appealed 

from  la  affirmed. 


(91  Cal.  IM) 

Fobs  et  at.  r.  Hi.nkell.   (No,  14.014.)^ 
{Supreme  Court  of  Calif  omia.   Feb.  3,  1891. ) 

BODNDARIES — BtIDENOB. 

Id  ejectment,  where  defendant  claims  that 
the  land  is  within  the  exterior  boundaries  of  a 
rancho,  and  conseqaentlynot  included  In  the 
ent  to  plaintiff,  and  supports  this  claim  by  the 
(Hrlginal  petition,  the  erpedlente,  the  dUeno,  the 
act  of  Judicial  possession,  various  maps,  decrees, 
and  proceedings,  and  also  by  oral  testimony  of 
witnesses  as  to  the  exterior  boundaries  of  tlie 
rancho,  the  evidence  may  warrant  a  finding  that 
the  land  In  controversy  Is  within  the  exterior 
boundaries  of  the  rancho. 

Departmer.t  2,  Appeal  from  superior 
court,  Los  Angeles  county;  H.  K.  S. 
O'Mklvent,  Judge. 

Edwin  Baxter,  for  appellant.  WW  D. 
Gould  and  Jaa.  H.  fi/anc/iard.for respond- 
ent. 

McFablakd,  J.  ThlBls  an  action  of  eject- 
ment. Judgment  went  fordefendant, and 
plaintiffs  appeal.  rialiitlFTs  claim  title  un- 
der a  United  States  patent  to  the  South- 
ern Pacific  Railroad  Company,  dated 
April  4, 1N70,  and  a  deed  from  paid  com- 
pany to  plalntirfs,  dated  June  20,  1887.  De- 
fendant  claims  as  a  pre-emptor,  eontend- 

iltaheariug  grantaiL 


ing  that  at  the  date  of  the  definite  loca- 
tion of  the  Southern  Pacific  Bailroad, 
which  was  on  or  about  April  8, 1871,  the 
land  In  contest  was  within  the  exterior 
limits  of  the  San  Jose  Rancbo.  a  valid 
Mexican  grant,  and  was  therefore  re> 
served  from  the  grant  to  therallroad  com- 
pany. There  was  a  former  trial  of  this 
case,  and  a  former  appeal.  At  that  trial 
the  court  made  certain  findings,  and  gave 
judgment  lor  plaintiffs.  On  appeal,  this 
court  determined  most  of  tbequestions  in- 
volved favorably  to  defendant,  (Foss  v. 
Hinkell,  78  Cal.  168,  20  Pac.  Bep.  893,) 
and  the  decision  of  this  court  then  made 
aa  to  those  qaeetlons  has  become  the  law 
of  the  case.  Bnt  this  court  reversed  the 
Judgment  for  want  of  a  finding  whether 
or  not  the  land  was  within  the  exterior 
boundaries  of  said  rancho.  The  court  be- 
low bad  fonnd  that  according  to  a  survey 
called  the  "Thompson  Survey"  the  land 
was  within  said  boondaries,  and  that 
according  to  a  survey  called  the  "Han- 
cock Survey"  it  was  not;  and  this  conrt. 
In  Its  opinion,  said:  "The  exterior  limits 
of  the  rancho  do  not  depend  on  any  sur- 
vey made  of  It.  The  land  sued  for  may  be 
within  such  exterior  limits,  though  ex- 
cluded from  the  survey.  Though  Han- 
cock may  have  excluded  this  land  from  his 
snrvety,  tt  still  may  be  within  the  exte- 
rior bonndarlcs  of  the  rancho  as  granted 
by  the  Mexican  government.  i"hat  the 
exterior  limits  of  such  granted  rancho 
were  must  be  determined  by  the  expedU 
entft  of  the  grant  Issued  by  the  Mexican 
government,  Inciodlng  petition,  dlseao, 
and  grant,  the  boundaries  designated  la 
which  may  be  Identified  by  parol  evidence. 
See  Doolen  v.  Carr,  125  D.  8.  618,  8  Sup. 
Ct.  Rep.  1228. "  And  tor  this  detect  in  the 
findings  the  Judgment  was  reversed,  and 
the  cause  remanded,  "with  dirtetlons  to 
the  court  below  to  find,  on  the  testimony 
alraady  Introduced,  and  such  further  t^ti- 
mony  as  may  be  Introduced  by  either 
party,  whethOT  or  not  the  land  in  salt 
was,  on  the  8d  day  of  April,  1871,  wltiiln 
the  exterior  boundaries  ol  the  Rancho 
San  Jose,  as  granted  by  the  Mexican  gov- 
ernment, and  on  such  findings  to  enter 
Judsrment. "  And  so,  when  the  case  went 
back  to  the  trial  conrt,  there  was  only 
one  issue— the  one  last  above  stated— to 
be  determined.  When  the  case  was  heard 
again  in  the  trial  conrt.  that  conrt,  fol- 
lowing the  said  directions  of  this  court; 
found  "that  the  laud  In  suit  was  on  the 
Sd  day  of  April,  1871,  within  the  exterior 
boundaries  of  the  R^Ticho  San  Jose  aa 
granted  by  the  Mexican  government," 
and  gave  judgment  accordingly  for  d^ 
tendant;  and  It  Is  evident  that  the  jadg> 
ment  must  stand,  unless  the  court  com- 
mitted material  errors  in  ruling  upon  the 
admissibility  of  evidence,  or  unless  the 
said  finding  is  not  supported  by  the  evi- 
dence. 

Appellants  took  certain  exceptions  to 
the  admission  of  certain  evidence;  l>Qt  the 
point  is  not  pressed  In  the  brief,  and— es- 
pecially when  we  consider  what  was  de- 
cided when  the  case  was  hero  btfore— we 
see  no  error  on  this  point. 

The  main  contention  of  appellants  It 
tliat  tlie  finding  Is  not  supported  bf  tbt 
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evidence.  Tbdr  eoaiuel  arKoe  that  the 
coart  must  hare  tonnd  the  land  In  ault  to 
be  within  the  exterior  bonndariee  of  the 
rancbo,  sirapty  because  It  was  claimed 
that  said  boundaries  included  said  land. 
But  there  was  introduced  in  evidence  tbe 
orifi^nal  petition,  the  ezpediente,  tbe  dl- 
moo,  theactol  Judicial  posseBsloD,  various 
maps,  decrees,  and  proceedlogs,  and  also 
oral  testimony  ut  witnesses  as  to  the  ex- 
terior boundaries  of  the  rancbo.  It 
would  be  a  useless  labor  here  to  review 
all  this  evidence.  It  is  sufficient  to  say 
that  after  a  full  consideration  of  the  evi- 
dence we  an  not  prepared  to  say  that  tbe 
court  was  not  warranted  Id  finding  that 
the  land  In  suit  was  within  tbe  exterior 
limits  of  the  8an  Jose  Rancho  "as 
Kranted  by  tbe  Mexican  government." 
Tbe  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

Weconcar:  DsHaten,  J.;  Sbabfstbih,  J. 


m  Cal.  666)   

CAicponoNico     Orboon  Iup.  Go.  (No. 
13.606.) 

(Supreme  Court  efCaUfonOa.  Jan.8],  189L) 

HOBTOAGSS  ON  OrOVIIVO  CROFfl—  StoRIKO  IN 

Waredodsb — Mostqa.gob'b  Insoi-tsnct. 
1.  Tbe  lien  of  a  mortgage  on  growing  crops 
Is  not  lost  the  mortgamr'e  atonng  the  |irop> 
erty  in  a  warehouse,  noaer  an  agreement  with 
the  mortgagee  that  it  should  be  stored  in  tbe  lat- 
ter's  Dame;  and  tbe  action  of  the  worebousomaa 
Id  issuing  the  receipt  In  the  name  of  thQ  mort- 
gagor, instead  of  the  mortgagee,  as  he  had  been 
directed  to  do,  does  not  eatitle  the  mortgagor's 
assignee  in  insolvency  to  a  preference  over  the 


87  Section  65  of  the  California  Insolvent  act, 
which  provides  that  any  transfer  of  property  by 
an  insolvent  shall  be  void  as  to  his  creditors, 
when  tlie  transferee  has  reasonable  cause  to  be- 
lieve that  it  was  made  to  hinder  and  delay  cred- 
iters,  does  not  make  void  the  transfer  of  the 
warenoase  receipt  to  the  mortgagee  by  the  mort- 
gagor on  the  day  be  filed  his  petition  In  insolv- 
ency, as  the  mortgagee,  by  virtue  of  his  mort- 
cage,  was  entitled  to  the  property,  whloh  was 
worth  less  than  tbe  debt  for  which  it  was  mort- 
gaiced. 

Department  3.  Appeal  from  superior 
court,  San  LdIb  Obispo  county;  V.  A. 
Oreoo,  Judge. 

Oraree,  Tamer  A  Ontves,  for  appellant. 
renjiA/6  A  Ooodcblld,  for  respondent. 

Pbr  Gdriau.  Action  to  recover  dnm- 
ages  tor  the  conversion  by  defendant  of 
certain  personal  property,  consisting  of 
beans  and  barley,  grown  upon  land 
farmed  by  one  Uudge,  In  the  county  of 
San  Luis  Obispo,  in  1888.  Judgment  was 
rendered  In  Ifavor  of  tbe  plaintiff,  and  from 
tbls.and  an  orderdenying  its  motion  fora 
new  trial,  defendant  appeals.  The  court 
below  found.  In  substance,  that  In  May. 
1888.  the  said  Dodge  duly  mortgaged  to 
plaintiff  the  said  beans  and  barley  then 
growing  to  secure  the  sum  of  $1,500  and 
IntercAt,  which  mortgage  was  properly 
recorded.  That  between  May  31, 1H88,  and 
October  37. 1888,  the  said  Dodge,  at  the  re- 
quest of  plaintiff,  had  tbe  said  property 
hauled  from  the  land  on  which  It  was 
grown,  and  delivered  to  the  defendant  at 
Its  warehouse.  Instructing  tbe  person  baul- 
big  It  to  store  the  same  as  the  property  ol 


plaintiff,  In  accordance  with  plalnttfTs  re- 
quest. That  upon  delivery  of  tbe  tlrst  lot 
haaled  the  defendant  was  notlflcd  that 
said  property  belonged  to  plaintiff,  and 
that  tbe  delivery  wasmade  for  him.  That 
from  time  to  time,  as  delivered,  tbe  de- 
fendant gave  to  tbe  teamster  o(  Dodge  who 
hauled  It  tags  of  weight,  reciting  that  the 
same  was  received  from  said  Dodge,  and 
not  naming  the  plaintiff.  On  October  27, 
1888,  Dodge  surrendered  these  tags  to  de- 
fendant, and  requested  theagent  in  charge 
of  defendant's  warehouse  to  Issue  a  ware- 
house receipt  to  plaintiff  for  eald  proper- 
ty, but  that  tbe  agent  Issued  such  receipt 
In  favorof  said  Dodge,  the  said  Dodge  pro- 
testing that  the  same  should  show  that 
said  beans  and  barley  were  stored  for 
plaintiff.  Plaintiff  did  not  know  that  the 
property  had  been  stored  In  the  name  of 
Dodge  until  October  28, 1888,  when  be  was 
Informed  of  that  fact  by  Dodge, and  of  the 
further  fact  that  tbe  same  had  been  at- 
tached on  the  day  before  by  one  Aaron  In 
a  suit  against  Dodge.  On  the  29th  of  Oc- 
tober, Dodge  Indorsed  and  assigned  the 
warehouse  receipt  to  plaintiff,  and  the  de- 
fendant was  on  the  same  day  notified  by 
plaintiff  that  he  was  the  owner  of  the 
property.  After  this  assignment,  and  up- 
on the  same  day,  Dodge  tiled  his  petition 
In  Insolvency,  and  was  thereupon  ad. 
Judged  Insolvent.  Aaron  was  appointed 
assignee  In  the  InMOtvency  proceedings, 
and  as  such  sold  the  property  In  contro' 
veray  to  one  Sineheimer,  and  on  December 
17, 1888,  the  defendant,  by  order  of  said 
Slnsheimer,  shipped  the  same,  and  with- 
out the  knowledge  or  consent  of  plaintiff, 
to  the  consignee  of  said  Sinsheimer  in  San 
Francisco. 

1.  These  findings  support  tbe  Judgment. 
The  Hen  of  respondent's  mortgage  was  not 
Inst  by  his  permitting  the  mortgagor, 
Dodge,  to  haul  tbe  mortgaged  property 
from  the  land  on  which  it  woe  grown. and 
Its  storage  In  defendant's  warehouse,  un- 
der the  circumstances  disclosed  in  tbe 
findings.  Byrnes  v.  Hatch,  77  Cal.  244, 19 
Pac.  Rep.  482.  Tbe  neglect  or  refusal  of 
defendant's  agent  to  Issne  a  receipt  Mbow* 
lug  that  the  property  was  stored  In  the 
warehouse  for  the  plaintiff  did  not  change 
the  effect  of  the  agreement,  made  between 
plaintiff  and  hia  mortgagor.  Dodge,  as  to 
the  way  In  which  It  should  be  stored,  so 
as  to  destroy  the  mortgage  lien  lo  favor 
of  tbe  assignee  of  the  Insolvent  Dodge. 
The  attachment  proceedings  need  not  be 
considered,  as  the  attachment  was  dls- 
solved  when  Dodge  was  adjudged  Insolv- 
ent. 

2.  The  assignment  of  the  warehouse  re* 
ceipt,  made  by  Dodge  to  the  pialtitiff,  on 
the  day  of  the  filing  of  Dodge's  petition  in 
Insolvency,  was  not  void  as  a  preference, 
under  section  55  of  the  Insolvent  act.i  As 
the  value  of  the  property  was  less  than 
the  debt  for  which  it  was  mortgaged, 
nothing  was  withdrawn  from  the  reach  of 
the  assignee  representing  tbe  creditors  of 
Dodge,  and,  If  It  be  conceded  that  the  ef- 


*This  section  provides  t^t  the  transfer  of  prop- 
erty Iw  an  Insolvent  shall  be  void  if  the  trans- 
feree bad  reasonable  cause  to  believe  that  U  was 
made  to  hinder  and  deli^  oreditoi-s. 
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feet  at  this  traneactloii  was  Id  form  a 
traDBfer  ot  the  legal  title  to  the  property 
described  In  the  receipt.  It  was  neverthe- 
less valid  as  aKainet  the  assignee.  Catlin 
V.  Horrman,  2  Sawy.  486.  The  other  aa- 
dlgninents  ot  error  do  not  require  special 
discQSBlon.  Judgment  and  orderafflrmed 

(87  C«l.  678)   

Fbice  et  &L  V.  MoRFORD.  E(No.  13,659., 
(Su|)renie  Cowrt  of  California,  Feb.  2,  1691.) 

AsaKssHiNTB— Validity— AppBAL~MAin>AKU8. 
Under  Act  Cal.  Maroh  18, 1885,  %  11,  provid- 
ing that  the  ooQcractor  having  anv  objecuons  to 
the  legality  of  tbe  assessment  shall  appeal  to  the 
city  council,  which  may  alter  the  same  as  may 
be  Just,  and  that  ite  decision  shall  be  conclusive 
upon  all  persons  entitled  to  appeal,  a  contractor 
who  does  not  appeal  from  tbe  act  of  tbe  superin- 
tendent of  streets  in  maJdng  an  assessment, 
which  Includes  the  cost  of  work  called  for  by  the 
snecificatiODs,  but  not  authorized  by  the  "resolu- 
tion of  intention, "  cannot  compei  him  by  man- 
damus to  make  another  assessment. 

Department  1.  Appeal  from  enpeilor 
court.  Lob  Angeles  county ;  Lucibn  Shaw, 
Judge. 

Hagb  J.  A  William  Crawihrd,  tor  appel- 
lants. Cb&rles  AdeFarland  and  Sargent  & 
Harpham,  for  respondent. 

Harrison,  J.  The  ptalntiOs  applied  to 
the  superior  court  of  Los  Angeles  county 
for  a  writ  of  mandate  to  the  superintend- 
ent ot  streets  of  ttie  city  of  Los  Angeles, 
directing  him  to  make  an  assessment  for 
certain  work  done  by  them  in  laying  a 
sewer  In  Seventh  street,  under  a  contract 
with  the  city  authorities.  In  their  appli- 
cation they  aver  that  they  entered  Into 
a  contract  with  the  superintendent  of 
streets  by  which  they  agreed  to  lay  the 
eewer^ln  accordance  with  plans  and  speci- 
fications therefor  on  file  in  the  office  of  the 
city  surveyor,  »  »  •  hut  said  plans 
and  specifications  were  faulty  and  errone- 
ous, In  this :  that  about  eight  feetof  sewer 
more  were  required  by  said  plans  and 
specificattoos  to  be  laid,  and  were  laid  by 
affiants,  than  was  authorised  by  the  reso- 
lution of  Intention;'*  that  they  had  per- 
formed their  work  to  the  satisfaction  of 
the  saperinteudent  of  streets,  and  that  he 
accepted  the  same  and  made  an  assess- 
ment therefor,  "and  in  said  assessment  in- 
cluded the  cost  and  Incidental  expenses  of 
Bald  unauthorir^d  eight  feet;"  that  they 
brought  an  action,  to  recover  the  amount 
of  a  portion  ot  tbe  assessment  against  one 
H.  L.  Williams,  who  had  refused  to  pay 
thesaTnp,"b(«auReo[said  excess  ot  work;" 
and  that  they  had  dismissed  the  said  ac- 
tion. The  defendant  demurred  to  the  ap- 
plication, and  his  demurrer  having  been 
sustained,  tbe  plaintiff  declined  to  amend, 
and  appealed  to  this  court  from  the  order 
denying  the  writ.  The  plaintiffs  do  not. 
In  their  application,  ever  In  terms  that 
the  assessment  that  had  been  Issued  was 
void,  nor  can  we  say  from  the  facts 
averred  by  them  that  It  was  void.  Nei- 
ther do  they  aver  that  the  court  in  which 
they  brought  an  action  upon  it  decided 
that  it  was  void,  but  they  say  that  they 
dismissed  their  action  against  Wliliams 
upon  " becoming  convinced  from  the  rul- 
ings of  the  honorable  court  that  Judgment 
could  not  be  recovered  by  them."  It  the 


assessment  was  a  valid  one,  the  superin- 
tendent ot  streets  cannot  be  required  to 
make  another,  and  unless  tacts  showiog 
that  it  was  not  valid  were  clearly  set  forth 
in  their  application,  the  court  was  Jnatified 
in  refusing  to  grant  the  writ. 

1.  The  plntntitts  dp  not  show  very  clear- 
ly in  their  application  wherein  the  plans 
and  speclflcatlons  which  were  on  file  In 
the  office  of  the  city  surveyor  "required 
about  eight  feet  of  sewer  more  to  be  laid  " 
than  was  authorlied  by  the  resolution  ot 
intention,  but  We  understand  therefrom 
that  they  required  the  sewer  to  be  laid  to 
a  point  988  feet  west  of  tbe  east  line  €tt 
Pearl  street,  Instead  ot  980  feet  westerly 
therefrom,  as  specified  in  the  resolution. 
It  this  be  the  fact,  it  would  result  that  tbe 
plaintiffs  laid  the  westerly  eight  feet  of  the 
sewer  without  authority,  and  that  they 
are  not  entitled  to  an  assessment  for  that 
poiiilon  of  the  work  done  by  them.  It 
does  not  result,  however,  that  the  essess- 
ment  for  the  work  dope  by  them  that  had 
been  authorized  by  the  resolution  of  Inten- 
tion was  void.  Neither  does  it  clearly  ap- 
pear from  tbe  application  where  the  lot  of 
Williams  was  sitnated  with  reference  to 
this  excess  ot  eight  feet.  If  It  was  wholly 
or  In  part  within  the  eight  feet,  the  plain- 
tiffs are  not  entitled  to  an  assessment 
against  that  part  of  the  lot  not  fronting 
upon  the  work  authorised  by  the  city 
council.  If  bis  lot  was  east  of  the  980-feet 
limit,  the  assessmeut  against  It  would 
nut  be  rendered  void  by  tbe  fact  that  the 
entire  assessment  purpoi'ted  also  to  make 
a  charge  upon  lots  that  were  not  within 
the  resolution  of  Intention.  Inasmuch  as 
the  price  at  which  the  plaintiffs  were  to 
do  the  work  was  estimated  by  the  lineal 
foot,  the  cost  ot  that  which  was  done  by 
them  outside  of  the  980-feet  limit  could  be 
easily  segregated  from  the  remainder. 
Himmelman  v.  Hoadley,  44  Cal.  276. 

2.  If  tbe  assessment  embraced  only  tbe 
frontage  upon  the  9S0  feet  covered  by  tbe 
resolution  of  intention,  but  Included  the 
expense  of  laying  the  sewer  In  the  eigbt 
feet  outside  of  that  limit.  It  was  an  error 
which  could  have  been  corrected  by  the 
city  council  upon  appeal,  and  the  failure 
to  take  such  appenl  was  conclusive  upon 
the  owner  as  wtrll  as  upon  the  contractor. 
Himmelman  r.  Hoadley.  supra ;  Boyle  v. 
Hitchcock,  66  Cai.  129,  4  Pac.  Rep.  1143.  It 
the  lot  ot  Williams  as  aascseed  was  partly 
within  the  980  feet  authorised  by  the  reso- 
lution of  Intention  to  be  "Improved"  by 
the  sewer,  and  partly  outside  thereof.  It 
was  the  duty  of  plaintiffs  to  appeal  to  the 
city  council  within  3<)  days  after  the  date 
of  the  warrant  for  the  purpose  of  having 
the  assessment  corrected.  ITpon  such  ap- 
peal the  city  council  would  have  limited 
the  assessment  to  the  9|80feet  authorised 
by  their  resolution  of  Intention.  Section 
II  of  the  act  of  March  18, 1S85,  (St.  1885,  p. 
156.)  provides  that  "the  contractor 
•  *  •  having  or  making  any  objections 
to  the  correctness  or  leirality  of  the  assess- 
ment •  «  •  Bhall,  within  thirty  days 
after  the  date  of  the  warrant,  npi»eal  to 
the  city  council.  •  •  •  Upon  such  ap- 
peal tbe  said  city  council  may  *  *  *  Bet 
aside,  alter,  modify,  or  eorrert  the  assesB- 
ment  In  soch  manner  as  to  them  shall 
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eeemjtist;  *  •  *  and  may  inBtroct  and 
direct  the  saperinteodwt  of  streets  to  cor* 
rect  the  asaessineiit  in  any  particular,  or 
to  make  and  Issue  a  new  asseesnient  to 
conform  to  the  decisions  of  the  city  coun- 
cil in  relation  thereto.  All  the  decisions 
and  determinations  of  said  city  council 
*  *  *  8^all  be  final  and  concIoslTe  upon 
all  persons  entitled  to  appeal  under  tbe 
prnvlslons  of  tbls  fectlon,  as  to  all  errors, 
Informalities,  and  Irreffularities  which 
said  city  council  might  have  remedied  and 
avoided."  It  was  the  duty  of  the  plain- 
tiffs, and  not  of  Williams,  to  take  this  ap- 
peal. They  were  Interested  in  having  a, 
legal  and  correct  assessment.  II  tbe  as- 
sessment was  lUegral  and  created  no  Hen 
upon  his  land,  Williams  was  not  a  person 
who  would  feel  "aKgrieved,**  and  was  not 
required  to  appeal  for  the  purpose  of  f^v- 
ing  to  the  plaintiff  a  valid  assessment. 
Smith  V.  Cofran,  34  Cal.  310.  It  follows 
that  Inasmuch  as  the  plaintiffs  did  not  ap- 
peal from  the  act  of  the  superintendent  of 
streets  In  making  tbe  original  asseBsment, 
they  are  concluded  thereby,  and  are  not 
entitled  to  have  it  corrected  in  any  other 
mode.  It  ia  iinoeceHsary  to  decide  whether 
any  part  of  the  work  to  be  done  under  the 
resolution  olintentlon"  is  the  improvement 
of  an  entire  crosslufc. "  or  whether  It  was 
necessary  to  post  notices  of  tbe  passage 
of  the  resolDtlnn  **ln  front  of  each  quarter 
block  liable  to  be  assessed.  **  The  order 
appealed  from  la  affirmed. 

We  concur:  Patrbson,  J.;  Gabouttb,  J. 

(87  Cal.  m)   

Finch  t.  Bivbrbidb  &  A.  Bt.  Co.  (No. 

13,657.) 

(Supreme  Court  of  Califomia.   Feb.  3, 18B1.) 

BTBKBT  EAJtWATS— COSBTBUCnOK—BlQHTS  OF 
ABCTTBR8— FBANCmSB. 

1.  A  street-railway  company  may  use  « 
street  for  its  Ixaok  without  compensating  the 
owner  of  the  fee.  Distintfalshing  weyl  v.  Kail- 
road  Co.,  eg  Cal.  308,  10  Pac.  Rep.  610. 

3.  In  Civil  Code  Cal.  S  493,  requirintr  street- 
railnray  iraokB  to  be  placed  as  "nearly  as  possi- 
ble" In  the  middle  oi  tbe  street,  the  words  "as 
nearly  as  possible"  are  equivalent  to  **as  near^ 
as  practicable. " 

3.  Where  tbe  culyevldenoe  that  it  is  Imprac- 
ticable to  place  tbe  track  in  tbe  middle  of  Uie 
street  la  the  testimony  of  two  witnesses  that  to 
so  place  itwoald  Interfarewltb  traffic  somewhat, 
bentose,  tbe  street  being  only  40  feet  wide,  there 
wonld  not  be  room  for  teams  to  pass  on  either 
side  of  the  track,  but  who  do  not  state  that  tbere 
is  UD  extensive  trafflo  on  tbe  street,  nor  that  it 
would  not  be  pracUoable  to  put  tbe  track  In  tbe 
middle,  it  ia  losnfflclent  to  support  a  finding  that 
it  was  not**  practicable  "to  locate  tbe  track  in  tbe 
middle  of  the  street. 

4.  Wbfirj  a  member  ot  the  board  of  city 
tmstees  is  a  subscriber  to  the  stock  of  a  corpora- 
tion obtaining  the  francbise  for  a  street  railway, 
sod  is  himself  one  of  the  committee  towbom  the 
applioaUon  for  the  franchise  is  referred,  whicb 
committee  reports  favorably,  tbe  franchise  is 
void,  notwi  Upstanding  that  no  corporation  was 
formed  at  the  time  the  stock  was  subscribed  for, 
and  that  the  franchise  was  granted  to  individ- 
uals, a  oommittee  of  the  subscribers,  who  con- 
veyed it  to  the  company. 

Commissioners'  derision.  Department 
IE.  Appeal  from  superior  court,  nan  Ber- 
nardino county;  C.  W.  C.Bowell,  Judge. 

B.C.Rom,  for  appeUant.  W.J.Mcln- 
tYTBt  tor  respondent. 


Hatnb,  C.  Tbls  was  an  action  of  eject* 
ment  brought  by  the  owner  of  the  fee  of 
one-half  of  a  street  in  the  city  of  Riverside 
called  "CypreBS  Avenue,"  against  a  street- 
car company,  which  was  alleged  to  be 
using  Bucb  half  of  the  street  In  an  unau- 
thorized and  unlawful  manner.  The  trial 
court  gave  judgment  for  tbe  defendant, 
and  tbe  plaintiff  appeals. 

Tbere  Is  no  dispute  about  the  plalntlff'a 
ownership  of  the  fee  of  half  of  tbe  street, 
nor  about  the  existence  of  the  street,  and 
the  consequent  right  of  tbe  public  to  use 
it  as  a  highway.  Thequestion  litigated  is 
whether  the  defendant's  use  of  it  was  un- 
authorised and  unlawful.  In  tbls  regard 
several  points  are  made. 

1.  It  is  contended  that  the  defendant 
could  not  use  the  street  for  the  purposes 
of  its  track  without  first  making  compen- 
sation to  the  plaintiff,  and  the  case  of 
Weyl  V.  Railroad  Co.,  69  Cal.  203. 10  Pac. 
Rep.  610,  Is  cited.  But  that  case  was  nut 
in  relation  to  a  street  railway,  but  to  an 
ordinary  railroad  whose  route  took  it 
tbrongb  a  street.  And  we  think  tbere  Is 
a  difference  between  such  a  cnse  and  tbe 
present.  The  dedication  of  a  street  to  pub- 
lic use  authorises  any  ordinary  use  for 
street  purposes;  and  the  use  of  a  street  in 
a  city  or  town  for  the  tracks  of  a  street- 
car company  is  ot  this  class,  and  Is  there- 
fore authorized. 

2.  It  is  argued  that  tbe  track  was  not 
located  as  required  bylaw.  Tbeprovlslon 
of  statute  in  relation  to  the  subject  is  that 
"the  city  or  town  authorities,  in  granting 
the  right  of  way  tostreet-rallroad  corpora- 
tions. In  addition  to  the  restrictions  which 
they  are  authorized  to  impose,  must  re- 
quire a  strict  compliance  wiui  the  follow- 
ing conditions:  »  •  •  First,  to  con- 
struct their  track  on  those  portions  of  the 
street  designated  In  the  ordinance  granting 
tbe  right,  which  must  be  as  nearly  as  pos- 
sible in  the  middle  of  the  street."  Civtl 
Code.  S  498.  The  order  granting  the  fran- 
chise did  not  prescribe  the  precise  part  of 
the  street  upon  which  the  track  was  to  be 
located.  It  was  merely  that  the  franchise 
be  granted  to  tbe  applicants  "according 
to  their  application;"  and.  while  tbe  ap- 
plication named  thestreets  through  which 
the  road  was  to  run,  it  did  not  refertoany 
particnlar  portion  of  any  street.  There 
was,  however,  a  general  ordinance,  ap- 
plicable to  all  street-car  companies,  pro- 
viding that  "the  track  shall  be  laid  as 
near  Tbe  center  of  the  street  or  streets 
along  the  route  of  the  railway  as  practi- 
cable." It  will  be  observed  that  the  effect 
ot  this  was  that  the  board  did  not  exercise 
its  own  Judgment  as  to  the  portion  ot  tbe 
street  to  be  occupied  by  the  track,  but  left 
It  to  the  company  to  construct  their  track 
as  near  the  middle  of  tbe  street  "  as  practi- 
cable."  The  company  evidently  did  not 
consider  It  practicable  to  pinee  the  track 
In  the  middle  otthe  street,  and  ticcorclingly 
placed  it  on  thesldenezt  the  [ilalntlff's  lot. 
The  precise  location  is  not  shown  by  the 
record;  but  the  court  finds  that  "it  wa» 
not  practicable  to  locate  tbe  track  in  the 
mlddieot  Cypressavenue."  The  court  fur- 
ther finds  that  the  franchise  provided  that 
tbe  track  was  to  be  laid  "along  the  east- 
ern side  ol  Cyprras  arenue^"  (which,  as 
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above  shown,  It  did  not  provide;)  and 
that  "the  lucation  uf  the defeDdant's track 
was  inconformity  with  the  requirements  of 
said  franchise."  The  plaintiff's  position 
Is,  In  the  first  place,  that  tha  words  "as 
nearly  as  possible  **  do  not  mean''a8nearly 
aa  practicable, "  as  held  by  the  trial  court ; 
and  that,  even  If  they  do,  the  finding  that 
it  was  not  practicable  to  locate  the  track 
In  the  middle  of  the  street  is  not  sustained 
by  the  evidence.  In  relation  to  the  first 
question  we  think  that  the  statute  means 
"asnearly  as  practicable."  Asamatter  of 
course,  it  iB  always  phynlcaJly  poartbleto 
place  a  track  in  the  middle  of  a  street.  It 
may  not  be  legally  possible.  For  example, 
there  may  already  be  a  track  there  under 
a  franchise  which  It  is  beyond  the  power 
of  the  board  to  revoke.  But  even  if  a 
track  were  placed  in  the  middle  of  the 
street,  under  a  revocable  license,  we  think 
that  the  board  would  have  power  to  au- 
thorize the  laying  of  another  track  ao  as 
not  to  interfere  with  the  first.  So  It.  as  Is 
sometimes  the  case  In  rural  towns,  a  row 
of  trees  were  in  the  middle  of  the  street, 
the  track  could  be  placed  on  one  side.  And 
we  are  not  prepared  to  say  that  the  condi- 
tions of  trafi9c  might  not  be  such  as  to  re- 
quire a  similar  location.  The  nee  of  the 
words  "as  nearly, "In  connection  with  "as 
possible,"  shows  that  It  was  foreseen  that 
a  location  In  the  middle  of  the  street  could 
not  always  be  made;  and  we  think  that, 
from  the  nature  of  the  case,  the  meaning 
must  be  that  the  location  must  be  con- 
trolled in  some  degree  by  the  circumstances 
of  the  particular  case. 

Bat  we  do  not  think  that  the  evidence 
in  the  case  before  ns  shows  any  reason 
why  the  track  could  not  be  located  in  the 
middle  of  the  street.  Only  two  witnesses 
testified  on  the  subject.  One  of  them  said, 
in  substance,  that  it  was  "impractical" 
tu  place  such  a  track  in  the  middle  of  such 
a  narrow  street,  (it  was  40  feet  wide,)  be- 
cause it  would  Interfere  wtth  traffic.  To 
use  his  own  language:  "It  is  Impractical 
to  pnt  it  In  the  center  of  such  a  narrow 
Btreet,  because  it  interfei-es  a  little  bit 
with  the  travel.  Just  about  the  same  as 
when  Mr.  Finch  goes  across  tu  -his  lot  210. 
It  interferes  with  the  travel  In  passing 
teams.  If  the  travel  is  very  great.  It  in- 
terferes materially.  It  depends  on  how 
much  travel  there  la."  But  the  witness 
did  not  state  how  much  travel  there  was. 
The  other  witness  said  that  a  track  in  the 
middle  of  a  street  would  interfere  with 
trafllc  "very  extensively."  But  he  went 
on  to  say:  "Putting  a  street  railway  in 
snch  a  street  would  interfere  with  the  use 
of  the  street  for  other  travel  wherever  you 
pat  it.  But  I  shoulc^  deem  it  advisable 
not  to  pnt  any  sti-eet  railway  in  the  cen- 
ter of  such  a  narrow  street,  for  the  reason 
that  it  will  obstruct  the  travel  to  such  ex- 
tent that  teams,  for  instance,  cannot  pass 
each  other  on  either  side  ofthetrack  with- 
outcrossing  thetrack.  There  would  be  no 
room  on  each  side  for  teams  to  pass. 
*  *  *  Of  course  it  is  practicable."  The 
effect  of  this  testimony  is  merely  that  In 
the  opinion  of  the  witnesses  the  require- 
ment of  the  law  is  wrong,  and  that  It  Is 
more  convenient  to  the  traveling  public 
to  have  the  track  on  the  side  of  the  street. 


Bot  the  law  certainly  moans  more  than 
this.  It  Is  an  Injustice  to  the  property 
owners  on  one  side  of  the  sti-eet  to  liavo 
the  obstruction  placed  closeto  their  doors. 
And  for  this,  among:  other  reasuns,  the 
law  requires  that  It  must  be  placed  as 
near  the  middle  of  the  street  an  prac- 
ticable, and  eulotns  a  "strict  compliance" 
with  the  requirement. 

3.  It  is  contended  that  the  franchise  is 
void  because  a  subscriber  to  the  stock  of 
the  company  was  a  member  of  the  board 
of  city  trustees,  and  took  an  active  part 
in  the  proceedings  In  relation  to  the  Jran- 
chise;  and  we  think  that  this  position 
must  be  snstalned.  It  appears  that  when 
the  application  for  thefranchise  was  made 
a  number  of  protests  were  pnt  in,  and  the 
matter  was  referred  to  a  committee  of 
two,  of  which  E.  W.  Holmes  was  one. 
This  committee  made  a  report  in  writing, 
recommending  that  the  application  be 
granted.  The  report  was  adopted,  and 
the  franchise  granted  at  the  next  meeting. 
Several  months  prior  to  this  an  agreement 
to  subscribe  to  the  capital  stock  of  a 
street-car  company  to  be  formed  on  'lines 
similar  to  those  of  the  defendant  was  got- 
ten up.  and  by  it  E.  W.  Holmes  subscribed 
for  200  shares  of  stock.  A  committee  of 
subscribers  was  appointed  to  apply  for  a 
franchtoe.  The  personnel  of  this  commit- 
tee was  subsequently  changed  to  some  ex- 
tent. The  application  was  made  by  the 
committee,  and  was  granted,  on  the 
favorable  report  of  the  committee  of  two. 
of  which  Holmes  was  a  member,  as  above 
stated.  Subsequently  the  committee 
made  a  deed  of  the  francbise  to  the  com- 
pany. It  Is  true  that  there  was  nn  testi- 
mony to  show  that  E.  W.  Holmes,  the 
city  trustee,  was  the  same  person  as  E. 
W.  Holmes,  thesubscrlber.  But.  in  the  ab- 
sence of  evidence  to  the  contrary,  idonlity 
of  person  will  be  presumed  from  Identity 
of  name.  It  Is  also  trne  that  no  corpora- 
tion was  formed  at  the  time  of  the  sub- 
scription, and  that  the  franchise  was 
granted  to  several  Individuals,  and  not  to 
a  company.  But,  as  above  shown,  the 
individuals  constituted  a  committee  of  the 
subscribers  appointed  tor  the  purpose  of 
applying  for  the  franchise,  and  after  they 
obtained  it  they  transferred  it  to  the  com- 
pany formed  In  pursuance  of  Che  subscrip- 
tion. We  think  that  It  sufficiently  ap- 
pears that  the  francbise  was  granted  for 
the  benefit  of  a  corporation  to  be  organ- 
ized bv  a  number  of  subscribers,  of  whom 
the  city  trustee  was  one,  and  wiis  subse- 
quently transferred  to  the  corporation; 
and,  taking  this  to  be  the  tact,  the  case 
falls  within  the  principle  of  San  Diego  v. 
Railroad  Co.,  44  Cal.  106.  The  trustee  was 
one  of  a  committee  o{  two  to  whom  the 
application  was  referred,  and  the  favor- 
able report  of  this  committee,  which  was 
adopted  by  the  board,  most  have  In- 
fluenced its  action.  In  our  opinion  this 
vitiated  the  franchise.  For  the  above  rea- 
sons we  think  that  the  defendant  was  a 
mere  Intruder  upon  the  street,  and  under 
the  case  of  Weyl  v.  Railroad  Co.,  above 
cited,  tile  plaintiff  can  maintain  ejectment 
against  It.  We  therefore  advise  that  the 
order  appealed  from  be  reversed,  and  the 
cause  remanded  for  a  new  trlaU 
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Per  Cl'biam.  For  the  reasons  ffiven  In 
the  toregulDg  opiDlon  the  orUer  appealed 
trom  Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


(87  Cal.  603) 

Tarnell  t.  City  of  Los  Angeles  et  a/. 
(No.  18,920.) 

(Supreme  Court  of  California.   Feb.  8, 1891.) 
Depobitariks  of  Public  Monbtb— Cohbtitd- 
TioNAL  Law, 

1.  The  obarter  of  Los  Angeles,  S  ^  (Act 
Cal.  Jan.  81,  1889,)  directing  the  city  council  to 
appoint  as  a  depositary  of  the  public  moneys  tbo 
bank  offering  the  highest  rate  of  Interest  there- 
for, and  the  treasurer  to  deposit  the  city  funds 
there  daily,  is  void,  being  inconsistent  with 
Const  Cal.  art  11,  §§  18,  16,  17,  providing  that 
the  togislatore  shall  not  delegate  to  any  private 
corporation,  {XHnpany,  or  individual  the  nght  to 
interfere  with  or  oontrol  any  county,  city,  or  mu- 
nicipal money,  and  that  the  public  moneys  shall 
be  deposited  with  the  treasurer,  and  that  making 
any  profit  out  of  such  moneys  shall  be  a  felony; 
and  also  with  Fen.  Code  Cal.  §g  424,  punish- 
log  by  imprisonment  the   misappropriation  of 

ftublic  moneys  by  the  person  charged  with  keep- 
Dg  them. 

2.  A  tax-payer  of  the  cit?  can  sue  to  enjoin 
the  execution  of  an  illegal  contract  by  the  city 
with  a  bank  for  tiie  deposit  with  it  of  uie  public 
moneys. 

Department  2.  Appeal  from  superior 
court,  Los  A nieeles  county ;  Walter  Van 
Dykr,  Judge. 

Chapman  &  Hendriek,  for  appellant.  C. 
McFarJaad,  S.  M.  Wbite.and  Graff^GJbbon 
£  Ct-eigbton,  tor  respondents 

McFarl^kd,  3.  This  Is  an  action 
brougfat  by  a  resident,  and  tax-payer, 
against  the  city  of  Los  Angeles,  M.  I>. 
Julinson,  treasurer  of  said  city,  and  the 
City  Bank,  a  private  corporation.  The 
purpose  of  the  action  Is  to  enjoin  the  said 
treasurer  from  depositing  the  public  mon* 
eys  u(  thecity  with  said  bank,  pursuant  to 
a  certain  contract  between  the  city  and 
the  bank.  Defendants  filed  a  general  de- 
murrer "that  said  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause 
ofactlOD."  An  answer  and  supplemental 
answer  were  filed,  together  with  some  affi- 
davits, and  the  case  was  submitted.  Sub- 
sequently the  court  rendered  judgment,  by 
which  It  was  "ordered,  adjudged,  and  de- 
creed that  the  demurrer  to  the  complaint 
be  HUBtained ;"  that  plaintiff  was  not  en- 
titled to  the  injunction ;  that  the  order  to 
show  cause  be  discharged,  and  the  action 
dismissed;  and  that  defeadants  recover 
their  costs.  Plaintiff  appeals  from  the 
Judgment,  and  It  is  clear  that  the  appeal 
turns  upon  the  Bufflcieocy  of  the  com- 
plaint, and  the  correctness  of  the  decision 
of  the  court  upon  the  demurrer.  Upon 
the  face  of  the  complaint  appear  the  fol- 
lowing facts:  Thecity  of  Los  Angeles  Isa 
municipal  corporation  existing  under 
what  is  generally  called  a  "freeholders' 
charter,"  formed  In  pursuance  of  the 
amendment  of  section  8  of  article  11  of  the 
state  constitution,  approved  March  10, 
1887,  (St.  1887.  p.S8.)  The  charter  wasap- 
proved  by  the  senate  and  assembly  on 
.lanuary  31. 1889.  Section  44  of  the  char- 
ter   provides,  among  other  things,  (In 


brief,)  tbat  It  shall  be  the  duty  of  the  city 
clerk,  on  a  certain  day  of  January  in  each 
year,  to  advertise  for  sealed  proposals 
from  banks  of  deposit  as  to  the  terms  up- 
on  which  they  will  "receive  and  disburse 
the  public  moneys  of  said  city. "  The  pro- 
posals are  to  specify  the  rate  of  interest, 
estimated  upon  daily  balances,  which  the 
bank  will  allow  on  the  public  moneys  de- 
posited; and  "the  bank  offering  the  high- 
est rate  of  Interest  shall  be  appointed  the 
depositary  of  public  moneys. "  After  it  is 
ascertained  who  is  the  highest  bidder,  the 
council  is  to  enter  Into  a  contra<*t  with 
the  bank,  providing  that  the  latter  sfaall 
pay -all  warrants  drawn  upon  thecity 
treasurer"  so  long  aa  there  Is  city  money 
in  the  bank  to  meet  the  warrants  on  the 
various  funds.  Provision  Is  made  for  a 
bond  to  be  given  by  the  bank.  "Upon ap- 
proval of  such  bond,  and  tlie  signing  of 
such  contract,  the  council  shall  direct  the 
city  treasurer  to  deposit  each  day,  wheii 
such  bank  Is  open  for  transaction  of  busi- 
ness, with  the  bank  thus  selected,  all  pub- 
lic moreys  of  said  city  by  him  collected  or 
received.  For  each  such  deposit  the  treae- 
ui'er  shall  take  the  rect^ipt  of  the  bank,  and 
from  and  after  the  deposit  of  such  money 
In  said  bank  the  treasurer  and  bla  bonds- 
men shaM  no  longer  be  liable  therefor." 
Under  this  section  of  the  charter  thecity 
made  the  kind  of  contract  provided  for 
therein  with  the  defendant  the  City  Bank, 
and  the  defendant  Johnson,  treasurer, 
was,  under  such  contract,  about  to  de- 
posit tlie  public  money  In  said  bank  when 
this  action  was  commenced.  Tlie  ques- 
tion presented  is  whether  or  not  the  pro- 
visions uf  aald  section  44  of  the  charterare 
constitutional  and  valid. 

Section  6  of  article  11  of  the  constitution 
provides  that  "cities  and  towns  heretofore 
or  hereafter  organized,  and  all  charters 
thereof  framed  or  adopted  by  authority 
of  this  constitution,  shall  be  subject  to 
and  controlled  by  general  laws;"  and  the 
amendment  to  section  8,  of  article  11,  un- 
der which  the  Loh  Angeles  charter  was 
framed,  provides  that  certain  cities  may 
frame  chartei-s  for  their  own  government, 
"consistent  with  andsubject  to  the  consti- 
tution and  laws  of  this  state."  If,  there- 
fore, the  provlslous  above  stated  of  said 
section  44  of  the  charter  Inquestlou  are  in- 
consistent either  with  the  constitution  or 
with  any  law  which  Is  "general"  In  the 
sense  In  which  it  is  used  In  the  clauses 
above  quoted,  then  they  are  invalid  and 
void.  And  we  think  that  they  are  incon- 
sistent with  both.  There  are  several 
clauses  of  the  conntitution  which  point  to 
the  Intent  that  public  moneys  shall  not  be 
used  by  or  for  the  benefit  of  private  per- 
sons and  corporations,  but  one  or  two  of 
them  only  need  be  Invoked  here.  Section 
1?  of  article  11  provides  that  "the  legisla- 
ture shall  not  delegate  to  any  special  com- 
mission, private  corporation,  company, 
aasociatfon.  or  Individual  any  power  to 
make,  coutrol,  appropriate.  Hupervise,  or 
In  any  way  Interfere  with  any  county, 
city,  town,  or  municipal  improvement, 
money,  property,  or  effects,  whether  held 
In  trust  or  otlierwlee,  or  to  levy  taxes  or 
naaesKments,  or  perform  any  municipal 
functions  whatever."  The  only  method 
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proposed  to  avoid  this  provision  Is  to  say 
that  while  the  IcKlslatiire  may  not  do  the 
thing  prohlbltedltniayauthorfzelts  creat- 
ures, municipal  corporations,  to  do  It. 
But  the  thinff  which  the  legrlelatare  is  for- 
bidden todo  Itcannotdelesate.  to  another 
to  do,  unless  such  power  of  delegation  is 
given  by  the  constitution  Itseir.  And  in 
other  places  there  is  such  power  of  delega- 
tion given;  lor  lufitance,  in  section  12  ot 
article  11  the  legislature  is  forbidden  to 
impose  taxes  on  municlpalltlea  for  mu- 
nicipal purposes,  hut  may,  by  general  laws, 
vest  such  power  in  the  municipal  authori- 
ties; and  in  section  14  of  the  same  article; 
the  legislature  Is  prohibited  from  creating 
any  offices  in  municipalities  for  the  Inspec- 
tion, etc.,  of  merchandise,  etc. ;  but  It  Is 
provided  that  the  municipality  "may, 
when  authorized  by  general  law,  appoint 
such  offlcens.**  In  sectton  18,  however, 
there  Isno  such  power  ol  delegation  given. 
Under  the  construction  contended  for  by 
respondent,  white  the  legislature  Is  pru- 
hlt)lted  by  section  26  of  article  4  from  an- 
thurizinglotteries,  it  could  give  that  power 
to  mnniclpalities.  Again,  carrying  out 
the  same  intention,  stiction  16  of  article  11, 
which  does  nut  speak  of  the  legislature, 
but  deals  directly  with  maniclpalities 
themselves,  provides  that  all  moneys  of 
any  municipal  corporation  coming  tnto 
the  hands  ot  any  officer  thereof  shall  Im- 
mediately be  deposited  "with  the  treas- 
ui-er,  or  other  legal  depositary,  to  the 
credit  of  such  city,  town,  or  other  corpo- 
ration, tespectirely,  tor  the  benefit  of  the 
funds  to  \«ilch  they  respectively  Itelong.** 
The  word  "treasurer"  is  the  one  by  which 
the  custodian  of  public  money  ia  usually 
designated,  and  he  is  a  public  officer;  and 
the  phrase  "other  legal  depositary"  Is 
clearly  used  to  designate  such  public  offi- 
cer, whether  he  be  called  In  any  particular 
municipality  "treasurer"  or  by  some  oth- 
er name.  It  certainly  does  not  mean  n 

{irivate  Individual  or  corporation.  And 
n  the  case  at  bar  the  relation  between 
the  city  and  the  City  Bank,  under  the  con- 
tract, iB,  we  think,  simply  that  of  creditor 
and  debtor, — the  bank  being  a  borrower  of 
the  public  money.  But  if  the  bank  could 
be  held  to  be  a  public  officer,  then  the  con- 
tract would  be  in  the  face  of  section  17  of 
article  11,  which  provides  that  "the  mak- 
'  Ing  of  profit  out  of  county,  city,  town, 
or  other  public  money,  or  using  the  same 
for  any  purpose  riot  authorized  bylaw, 
by  any  officer  having  the  possession  or 
control  thereof, shall  be  a  felony,  and  shall 
be  prosecuted  and  puuished  as  prescribed 
by  law. "  In  this  section  the  phrase 
"making  of  profit  out  ot  county,  city, 
town,  or  other  public  money  "  Is  an  Inde- 
pendent clause,  and,  of  itself,  constitutes 
a  felony,  and  is  not  dependent  upon  the 
subsequent  words,  "not  authorized  by 
law,"  so  that  these  latter  words  need  not 
be  here  construed. 

We  think,  also,  that  the  section  of  the 
charter  under  review  is  inconsistent  with 
both  the  spirit  and  the  letter  of  the  gen- 
eral taws  of  the  state  relating  to  public 
moneys.  For  Instance,  section  426  of  the 
Penal  Code  defines  "pnhllc  moneys"  as  in- 
clndluff  all  moneys belons^ng  to  "any city, 


county. town, or  district;"  and  section  424 
provides  that  "each  officer  of  this  state, 
or  of  any  county,  city,  town,  or  district 
of  this  state,  and  every  other  person 
charged  with  the  receipt,  safe-keeping* 
transfer,  or  dlsbarsement  of  public  mon- 
eys, who  "commits  certain  acts  with  re- 
spect tosuch  public  moneys  as  are  enumer- 
ated in  ten  subdivisions  of  the  section  "is 
punishable  by  Imprisonment  In  the  state 
piiaon  furnot  less  than  one  nor  more  than 
ten  years,  and  Is  dis<iuaHfled  from  holding 
any  office  In  this  state."  This  is  certainly 
a  "general  law"  within  any  reasonable 
definition  of  that  term  that  could  be  sug- 
gested, and  the  forty-fourth  section  of  the 
charter  is  clearly  Inconsistent  with  it. 
Counsel  contend  that  said  section  424 
(Pen.  Code)  is  qnaiified.  In  most  part  at 
least, by  the  words  "without  authority  of 
law,"  which  occur  In  the  first  subdivision. 
But,  waiving  here  the  meaning  of  the 
word  "law,"  as  applied  to  a  charter 
adopted  by  only  a  part  of  the  law-making 
power,  it  is  sufficient  to  say  that  section 
424  enumerates  a  great  many  things  which 
one  having  custody  of  public  moneys  may 
do  which  are  not  "authorized  by  la^"  in 
any  sense,  and  which  are  declared  to  be 
cHmes  punishable  by  Imprisonment  in  the 
state  prison,  and  by  debarment  ^om 
office.  But  if  a  private  corporation  should 
commit  any  of  these  crimes,  bow  could  It 
be  made  to  suffer  tlie  penalty  prescribed? 
It  has  neither  a  body  to  be  Imprisoned, 
nor  a  right  to  hold  office  of  which  it  could 
be  deprived.  It  seems  clear,  therefore, 
that  a  scheme  which  places  public  mooeys 
in  the  possession  and  control  of  a  private 
corporation  Is  entirely  inconsistent  with 
the  provisions  of  the  section  of  the  Code 
above  quoted.  Without  referring  with 
further  detail  to  other  provisions  of  the 
constitution  and  the  laws,  our  conclusion 
is  that  the  parts  of  section  44  of  the  char- 
ter of  the  city  above  referred  to,  and  the 
said  contract  attempted  to  be  made  nn- 
der  It,  are  Inconsistent  with  both  the  con- 
stitution and  the  general  laws  of  the 
state;  that  the  complaint  in  this  action 
states  facts  sufficient  toconstitute  u  cause 
of  action;  and  that  the  court  below  erred 
in  sustaining  the  demurrer. 

(The  point  is  hinted  at,  though  not 
pressed  in  the  briefs,  that  a  tax-payer 
cannot  maintain  this  action.  We  suppose 
that  counsel  wish  the  case  decided  on  Its 
merits,  and  not  upon  an  issue  in  the  nat- 
ure of  one  raised  by  a  dilatory  plea,  for 
their  arguments  go  almost  entirely  to  the 
IJoint  of  the  constltutiuu^llty  and  validity 
of  the  part  of  the  charter  assatled.  We 
think,  however,  that  In  this  case,  where  it 
Is  proposed  to  take  all  the  public  moneys 
of  the  municipality  out  of  the  hands  of 
their  legal  custodian,  and  place  them  in 
the  possession  and  control  of  a  private  cor- 
poration, a  tax-payer  has  sufficient  In- 
terest In  the  subject-matter  to  prevent  by 
suit  the  consummation  of  the  illegal  act.) 

The  Judgment  in  reversed,  with  direction 
to  the  superior  court  to  overrule  the  de- 
murrer to  the  complaint. 


J. 


We  concur:  Db  Haven,  J.;  Sbabpstein, 
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PoTTSB  r.  Jones  et  al. 
{Suprmae  Court  of  Oregon.   Jbo.  0, 1881.) 

WUXB— TUTAHXHTAUT  CaPACTTT— INUCT  D«- 

1.  Del>i8ioii«  are  coDueptlons  that  originate 
•pontaneonsly  la  the  mtnd  without  evidence  of 
any  kind  to  support  them,  and  cao  be  accounted 
for  on  no  reasonable  hypothesis.  They  have  no 
fonndaticn  in  reality,  and  aprins  from  a  diseased 
or  morbid  condition  of  the  mind. 

2.  Where  a  person  persistently  believes  aup- 
poied  facta  wbion  have  no  real  eziateoce  except  in 
bis  perverted  imagination,  and  a^falnst  alt  evi- 
dence and  probability,  and  conducts  himself, 
however  togtcally,  upon  the  assumption  of  their 
existence,  he  is,  bo  lar  as  they  are  concerned, 
under  a  morbid  delusion,  and  delusion  in  that 
sense  ts  insanity.  But  where  the  belief  or  aver- 
sion to  the  oontestant  was  formed  on  an  apparent 
cause,  leadine  oa  bis  part  to  a  view  uojnst  and 
erroneous,  this  only  shows  an  unfortonata  error 
of  ludgn.jnt  or  a  want  of  reasoning  power,  but 
not  aa  ubsolute  want  of  intellect  on  the  subject. 
It  shows  a  bad  Indgment  upon  an  insufBoient 
state  of  facts,  but  not  that  nis  oonolosion  Was 
formed  without  any  foundation  In  fact,  apparent 
or  otherwise. 

8.  It  is  not  enough  that  a  delusion  may  exist, 
but  its  oonnection  with  the  testator's  will  must 
be  made  manifest  and  shown  to  have  influenced 
its  provisions  before  the  will  can  be  set  aside 
uid  declared  void. 

4.  Wh^  it  was  claimed  that  the  testator  was 
the  subject  of  an  insane  delusion,  but  admitted 
to  be  of  sound  mind  on  all  other  subjects  not  cou- 
necced  with  such  delusion,  but  which  delusion, 
the  evidence  disclosed,— assuming  such  delusion 
to  have  ever  existed,— was  not  present  influenc- 
ing liim  when  he  executed  the  will,  heZd,  that 
the  will  was  valid. 

6.  While  it  seems  barshand  cruel  that  a  par- 
ent should  disinherit  oneof  his  children  and  de- 
vise his  property  to  others,  or  cut  them  all  off 
and  devise  it  to  strangers,  from  some  unworthy 
motive,  yet  as  long  as  that  Diotiv&  whethef  from 
pride  or  aversion,  spite  or  prejndice,  is  not  re- 
solvable into  mental  perversion,  no  court  can  in* 
terfere. 

6.  It  is  enough  that  the  law  recognized  the 
right  of  the  parent  to  make  such  testamentary 
disposition  of  his  property  as  be  chooses  to  select 
as  the  snblect  of  his  bounty,  and  in  the  exercise 
of  this  right  be  may  have  reasons  satisfactory  to 
himself  why  some  of  his  children  should  enjoy 
his  estate  while  others  are  excluded.  Bome  may 
be  more  deserving  than  others,— more  needful  of 
help,  for  various  reasons;  some  may  have  con- 
tributed largely  to  its  acquisition.  These  and 
other  reasons  may  exert  an  inflomoe  in  favor  of 
some  and  in  exclusion  of  otbws. 
(SyUabut  by  the  Court. ) 

Appeal  from  circuit  court,  aackamas 
couni^ ;  Fbank  J.  Taylor.  Judge. 

W.  W.  Tbayer&xi^  C.  D.  &  D.  0.  Lauterett, 
for  appellaata.  Ira  Joaea  and  D.  Stuart, 
for  reepondent. 

Lord,  J.  This  was  a  proceeding  Insti- 
tuted In  the  county  court  of  Clackamas 
couuty  by  the  contestant  to  have  the  or- 
der admitting  to  probate  the  will  uf  her 
father,  Cyrus  W.  Jones,  deceaeed,  va- 
cated and  annulled,  and  the  will  set  aside 
and  declared  void.  The  will  was  exe- 
cuted on  the  19th  day  of  January,  18S7, 
and  the  testator  died  on  the  20th  day  of 
August,  18t<7.  leaving  several  children,  to 
whom  he  devised  his  property,  with  the 
sole  exception  of  the  conteHtant,  who 
was  excluded  from  its  bounty.  The  pro- 
eeedlDg  resulted  in  a  decree  vacating  the 
order,  and  setting  aside  the  will  aa  void, 
whlcb  was  afllrmed  on  appeal  by  a  de- 
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cree  of  the  circuit  court,  and  from  which 
this  appeal  Is  taken.  The  theory  npoD 
which  the  will  in  ulleged  to  be  void  is  that 
the  testator,  though  conceded  to  be  o! 
Round  mind  upon  all  other  Rubjects,  v.-aif 
laboring  under  a  delusion  In  relation  to 
thelegltlmacy  of  his  daughter,  the  contest- 
ant, causing  him  to  entertain  a  violent 
hatred  or  Insane  aversion  towards  her, 
which  rendered  him  wholly  Incapable  ol 
doing  any  legal  act  in  which  her  Interest 
was  Involved,  and  which  so  a&ected  and 
Influenced  him  at  the  time  of  the  execu- 
tion of  his  will  as  caused  talm  to  deprive 
her  of  all  benefit  In  his  sstate.  The  record 
discloses  that  the  testatorwas  married  to 
hlB  wife  on  the  10th  day  of  May.  1835,  in 
the  state  of  Ohio;  that  a  few  years  there- 
after they  emigrated  to  Missouri,  where 
tliey  continued  to  reside  until  1S61,  when 
they  emigrated  to  Oregon,  having  at  this 
time  a  family  of  10  children,  and  settled  in 
Marlon  county,  on  what  Is  commonly 
known  as  "Mission  Bottom."  Uerethe.r 
continued  to  reside  until  1865,  when  they 
started  on  a  return  trip  to  Missouri,  tak- 
ing with  them  two  ol  their  boys  and  three 
of  their  girls,  one  of  whom  is  the  contest- 
ant, and  going  by  the  way  of  California, 
where  they  stopped  for  a  short  time  and 
where  the  two  boys  concluded  to  remain. 
The  parents  with  these  three  daughten> 
went  on  to  Missouri,  and  after  their  ar- 
rival  there  his  wife  and  the  contestant  of 
their  own  choice  left  him  and  went  to 
Ohio,  where  they  remained  nnd  never 
lived  afterwards  with  him.  The  testator 
returned  to  Oregon  In  1867  with  the  other 
two  girls.  He  bought  another  farm  In 
Marion  county,  where  he  resided  tor  a 
few  years,  and  then  purchased  the  farm 
In  Clackamas  couuty,  to  which  he  moved, 
and  where  be  was  living  when  the  will 
was  executed  and  until  his  death.  In  1872 
be  obtained  a  decree  of  dlvor^  from  hih 
wife  on  the  ground  of  desertion  and  cruel 
treatment.  The  evidence  shows  that  the 
testator  was  a  man  of  sensitive  disposi- 
tion and  of  a  nervous  and  Jealous  tem- 
perament; that  early  after  his  marriage, 
and  esprrlally  while  he  and  his  wife  re- 
sided In  Missouri,  he  became  suspicious  ot 
her  chastity,  and  entertained  the  belief 
that  she  was  Intimate  with  a  man  who 
met  her  near  a  certain  spring  for  adulter- 
ous purposes,  and  that  two  ot  the  chil- 
dren—the contestant  and  Calvin  Jones- 
were  the  offspring  of  such  adulterous  em- 
braces. He  also  expressed  the  belief  that 
another  person  In  Oregon,  while  they 
lived  together  here,  was  on  Intlmateterms 
with  her,  and  at  one  time  sought  to  chas- 
tise bim  for  his  supposed  conduct.  Thl9 
belief,  however,  in  the  infldellty  of  his  wife 
and  the  illegitimacy  ot  two  of  his  children 
was  not  proclaimed  from  the  housetop, 
or  to  every  one;  but  with  few  exceptions, 
and  those  intimate  friends.  It  was  only 
communicated  to  his  brothers.  His 
daughters  who  lived  with  him  are  now 
married,  and  never  seem  to  have  heard  of 
the  matter  or  knew  be  entertained  such  a 
belief  until  the  commencement  of  this  snit. 
They  knew  that  there  was  an  estrange- 
ment between  their  parents  and  that  they 
did  not  live  happily  together,  but  they 
never  supposed  the  cause  of  it  was  due  to 
any  morbid  delusion  involving  the  chas- 
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tity  or  their  mother  or  the  illefiltlniacy  of 
any  ol  the  children.  To  avoid  prolixity, 
we  shall  any  our  conviction  from  the  evi- 
dencels  that  hlH  wifewas  a  chaste  woman 
auU  faithful  to  her  marrlni^e  vows,  and 
that  the  two  children  named  were  not 
the  spurious  product  of  her  adulterous 
embraces  with  another  man;  but  the  fact 
remains,  accordlns  to  the  testimony  of 
those  to  whom  he  confided  his  domestic 
trout>IeB,  that  he  alwayn  furnished  some 
;7rounds  for  his  belief.  He  identified  the 
party  and  the  place,  and  described  the 
clandestine  manner  In  which  their  im- 
proper meeting  was  affected.  That  such 
things  could  occur,  or  have  occurred  un- 
der less  probable  circumstances,  win  not 
be  denied  ;  they  are  only  rendered  improb- 
able in  the  present  Instance  by  the  abso- 
lute confidence  expressed  in  her  marital 
fidelity  by  her  acquaintancee.  While, 
therefore,  we  Bhall  retrard  this  anspicion 
or  belief  of  her  infidelity  to  her  marrlnfc^ 
bed  with  Its  attendant  circumstances  an 
unjust  and  unworthy  of  belief ,  we  cannot 
disreRnrd  the  fact  that  there  was  the  op- 
portunity for  the  parties  to  liave  met  at 
the  spring,  and  that  It  might  have  oc- 
curred in  reality  for  perfectly  proper  and 
innocent  purposes  or  without  evil  design 
or  any  concert  of  action ;  yet  to  a  man  of 
the  testator's  sensitive  and  jealous  dispo- 
sition a  trifling  circumstance  of  this  kind 
or  a  slightly  imprudent  act  would  incite 
his  distrust  and  Sll  him  with  jealous  sus- 
picions. Whether  there  were  any  such  vle- 
Ite  to  the  spring  near  hie  reHidence,  Bnrrep- 
tltloQB  or  otherwise,  by  his  wife  and  the 
suspected  party  w^hile  they  lived  In  Mis- 
souri, there  Is  nothing  shown  by  the  evi- 
dence, except  his  detilarations,  to  the  per- 
sons already  referred  to,  that  he  had 
often  seen  such  party  go  to  the  spring, 
when  his  wife  would  don  her  bonnet  and 
go  clandestinely  to  the  same  place.  The 
evidence  of  those  whose  testimony  leads 
to  the  conviction  that^  his  suspicions  or 
accusations  were  unjust  and  unfounded 
restsnot  upon  any  knowledge  of  the  facts 
one  way  or  the  other,  but  on  tlieir  knowl- 
edge of  her  character  and  confidence  In 
her  chastity  as  Inconsistent  with  srtcli 
conduct.  Mr.  Sampson  Jones  and  his 
wife,  people  of  excellent  character,  and 
whose  t^tlmony  is  entitled  to  credit,  to 
whom  the  testator  perhaps  talked  and 
gave  vent  to  his  insinuations  and  snspi- 
cione  with  more  freedom  than  any  others, 
regarded  his  accusations  of  unchastity 
as  unjust  and  untrue,  and  the  circum- 
stances which  gave  rise  to  them  as  too 
inconsistent  with  her  character  to  be 
worthy  of  belief,  and  express  the  opinion 
that  she  was  faithful  to  her  marriage 
vows  and  the  duties  of  a  wife,  and  that 
in  view  of  his  conduct  the  testator  was 
laboring  under  a  dolusion  upon  this  mat- 
ter. Stress  and  importance  have  been 
given  to  thlspluise  of  the  case  and  the  evi- 
dence, as  It  Is  the  main  starting  point  of 
bis  domestic  woes  and  infelicities,  of  his 
suspicions  of  his  wife's  infidelity  and  the 
IlleKitlmacy  of  his  two  children, — the  con- 
testant and  her  brotlier  Calvin  Jones.  It 
is  true  that  while  they  lived  in  Missouri 
and  in  Oregon  between  18G1  and  \fG'->  their 
married  lives  were  embittered  by  estrange- 


ments. Much  of  the  time  they  refused  to 
speak  with  each  other  or  to  conduct 
themselves  In  any  way  calculated  to  re- 
sume confidence  and  affection ;  and  it  was 
doubtless  during  some  such  period,  when 
the  cup  of  their  domestic  unhapplness 
was  overflowing,  that  the  testator  was 
disposed  to  give  vent  to  his  feelings  and 
indulge  in  unjust  accusations  airainst  his 
wife's  chastity  In  the  manner  described 
by  some  of  his  relatives,  [t  was  about 
this  time,  when  the  testator  and  his  wife 
were  estranged  and  not  on  speaking 
terms,  although  living  together  as  hus- 
l)and  and  wife,  that  the  conversation  with 
Northcutt  took  place  in  which  that  witness 
represents  him  as  inveighing  with  great 
temper  and  acrimony  against  his  wife's 
marital  Infidelity.  There  is  no  donbt 
that  he  was  extremely  jealous  of  his  wife, 
and  entertained  a  strong  auspiclon,  if  not 
conviction,  of  ber  Infidelity  and  his  own 
dishonor.  But  this  was  the  time  when 
their  d'omestic  troubles  were  hastening 
to  a  culmination  which  finally  ended  In 
separation.  When  they  arrived  in  Mis- 
souri after  leaving  this  state  In  1865,  Mrs. 
Wright,  one  of  the  daughters,  gives  an  ac- 
count of  the  separation  of  the  testator 
and  her  mother.  She  heard  her  mother 
say  to  her  father:  "'You  have  brought 
me  here  with  the  intention  of  leaving  me 
here;'  and  father  said:  'No,  I  did  not;  if 
you  want  to  go  to  Oregon  with  us  you 
can;'"  and  that  her  mother  said  she  was 
going  to  Ohio;  that  as  to  the  children 
"he  gave  us  the  choice  to  stay  or  go  with 
him:  that  mother  left  ns  and  went  to 
Ohio  with  Libby  Potter,  [the  contestant,] 
and  shortly  after  that  we  started  for 
Oregon. " 

Mrs.  White,  the  other  daughter,  testified 
to  the  same,  substantially.  The  contest- 
ant remembered  "that  her  mother  and 
father  had  a  conversation  after  they  went 
back  to  Missouri  about  separating."  She 
does  not  know  the  cause  of  It,  except  she 
thought  they  were  in  bad  humor;  nor 
had  she  ever  heard  of  any  insane  delusion 
or  Insanity  on  the  part  of  her  father  until 
after  his  death,  and  heard  that  from  her 
attorneys;  nor  does  she  remember  tbat 
she  ever  heard  her  mother  say  anything 
about  It.  She  rememl)ers  tbat  her  father 
was  not  given  to  caressing  his  children,— 
nevercareesed  hernorrepulsed  her.  Thinks 
she  disliked  her  father  at  the  time  her 
mother  left  him,  and  remembers  that  she 
preferred  to  go  with  her  motlier  when  she 
left  her  father  In  Missouri  and  went  back 
to  Ohio;  that  she  slept  with  her  mother 
and  father  im  the  trip  at  the  toot  of  the 
bed;  that  he  never  whipped  or  abused 
her;  that  she  saw  him  whip  one  of  the 
children;  that  her  rather  gave  her  mother 
some  money  when  they  left  for  Ohio,  but 
does  not  think  it  exceeded  $300;  that  her 
mother  received  notice  of  the  divorce  pro- 
ceedings in  Oregon  while  she  was  living  in 
Ohio:  that  neither  her  mother  nor  the 
contestant  ever  lived  with  their  father 
afterwards;  that  she  Is  married  and  has 
two  children,  Is  In  good  circumstances, 
and  resides  in  Missouri.  The  evidence 
shows  that  the  testator  and  his  othertwo 
daughters  returned  to  Oregon,  and  finally 
settled  in  Clackamas  county,  and  lived 
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there  until  his  (^eath,inl887.  Thesubacrlb- 
InK  witnesses  to  the  execution  of  the  will 
were  old  acqualDtances  living  in  tbeneigh- 
borhuod,  who  had  traded  with  Dim,  bant- 
ed and  traveled  toKether,  bad  vifllted  at 
his  honBe.  attended  sctlool-nicetingB  to- 
jcetber,  met  at  the  stores  and  other  places, 
and  tliey  concur  in  the  opinion  that  his 
mind  was  sound  and  free  from  all  disturb- 
ing Influences  when  he  executed  his  will ; 
that  he  mentioned  the  portions  to  be  (clv- 
eo  to  each  of  the  children,  and  betrayed 
no  bad  humor,  or  anything  to  Indicate 
that  be  was  not  rational ;  that  he  under- 
Btood  his  business  and  tlie  property  he 
possessed  and  how  he  wislied  to  have  It 
distributed.  His  physicians,  who  had 
known  him  for  years  and  who  attended 
him,  also  express  the  opinion  that  he  was 
rational,  knew  what  he  was  doioK  and 
how  he  waH  doing  it,  and  that  he  was 
competent  at  tbe  time  to  execute  a  will, 
and  that  it  was  tbe  product  of  bis  own 
free  agency.  They  did  not  Interrogate 
him  in  respect  to  bis  family  matters. 
They  never  had  had  any  conversation  with 
him  on  this  subject,  and  perhaps  knew 
nothing  about  it,  and  only  think  from 
what theyeawand observed  that  his  mind 
was  free  from  any  disturbing  influences, 
and  that  when  lie  executed  his  will  he 
knew  and  understood  what  he  was  do- 
ing. The  evldencealeo  shows  that  during 
the  last  20  years — from  the  time  he  re- 
turned to  Oregon  until  his  death — he.ac- 
quired  property,  was  IndustriouB  and 
frugal,  was  a  man  of  Eood  judgment  aud 
business  sagacity,  attended  to  his  own 
affairs,  dealt  extensively  with  numerous 
persons,  took  a  proper  Interest  in  neigh- 
borhood matters,  lived  to  a  ripe  old  age, 
— past  threescore  and  ten, — and,  with  the 
children  about  blm  who  had  chosen  to  re- 
main with  blm,  made  his  will  giving  his 

firoperty  to  them.  Uis  reasons  for  dispoa- 
ng  of  his  property  In  the  manner  he  did 
and  of  excluding  the  contestant  from  his 
bounty  Is,  taking  the  statement  of  the 
witnesses  together  (or  brevity,  that  he 
had  given  to  the  contestantand  hermoth- 
er  the  shares  to  which  they  were  entitled 
When  they  separated;  that  he  understood 
his  daughter  (the'  contestant)  was  mar- 
Hed  and  had  a  good  home;  that  be  told 
the  children  that  fill  of  them  that  wished 
to  remain  with  him  could  do  so,  and  that 
they  did  so  except  the  contestant,  but  that 
he  said  nothing  about  her  illegitimacy ; 
that  he  had  made  up  his  mind  that  thoHe 
who  bud  remained  with  him  and  helped  to 
earn  it  ought  to  have  the  benefit  of  it. 
Referring  to  tbe  (act  that  he  wished  to  will 
to  his  wife  and  the  contestant  one  dollar, 
asbedld  when  the  will  was  executed,  ha  whs 
asked.  "  Why  do  you  Intend  to  make  you  r 
will  in  that  way?"  and  he  said :  "The  rea- 
son Is  very  simple.  When  I  left  Missouri 
the  children  ail  went  with  me  except  her, 
and  I  gave  her  [his  wife]  some  money; 
and  I  came  bach  here,  and  the  children. 
I  have  made  all  that  I  have  got  now  by 
my  own  hands,  me  and  the  children  here, 
and  that  Is  the  reason."  That  he  was  in 
good  humor;  did  not  seem  to  be  annoyed, 
but  felt  that  the  children  who  had  re- 
mained with  and  helped  him  to  earn  the 
property  which  he  had  acquired  were  the 


rightful  objects  of  hie  bounty  and  Justly 
entitled  to  It  under  the  circumstances. 
The  evidence  also  shows  that  at  the  times 
mentioned  he  was  as  !lrni  In  the  suspicion 
or  belief  that  his  son  Calvin  Jones  was 
Illegitimate  as  the  contestant,  and  that  he 
had  indicated  such  belief  by  much  more 
emphatic  language  than  he  had  ever  in- 
dulged In  of  tiiecontestant ;  yet  he  did  not 
exclude  him  from  bis  share  of  the  estate, 
but  provided  for  him  the  same  as  he  had 
the  other  children,  guided  by  the  principle 
that  those  who  had  remained  with  him 
and  helped  to  accumulate  the  property 
which  he  was  entitled  to  dispose  of  were 
the  proper  recipients  of  his  bounty,  and 
Its  application  included  his  son  Culv'.n, 
whom  he  had  denounced  In  the  days  of  his 
domestic  troubles  and  juBt  before  the 
separation  from  his  wife  as  a  "tow-head- 
ed bastard."  In  this  review  It  will  be  seen 
nearly  all  tbe  Important  facts  in  reference 
to  his  declarations  of  his  wife's  infldellty 
and  the  illegitimacy  of  the '  two  children 
extend  back  nearly  a  quarter  of  a  cen- 
tury, when  their  lives  were  embittered  by 
estrangement  and  their  paths  rapidly  di- 
verging, which  was  soou  to  terminate  in 
flnal  separation  and  divorce.  The  latest 
evidence  of  real  importance  is  Mrs.  Jones', 
of  what  occurred  about  the  time  be  pro* 
cured  his  divorce  in  ]872,  In  which  he  reit- 
erated his  belief  In  his  wife's  Infidelity 
and  exhibited  much  temper  in  its  assevera- 
tion. As  to  the  circumstances  upon  which 
he  predicates  his  belief  In  the  infidelity  of 
his  wife  end  the  Illegitimacy  of  the  two 
children,  there  Is  no  evidence  of  their  exist* 
ence  other  than  his  declarations  as  stated 
by  the  witnesses;  but  we  think  the  evi- 
dente  shows  that  the  tewtator  believed 
that  his  wife  was  unfaithful  to  him,  and 
so  expressed  himself  to  those  whom  he 
ci>u]d  talk  with  upon  the  subject  as  late  as 
Mrs.  Jones'  evidence,  to  which  we  have 
Just  referred. 

After  this  therels  little  or  nothing  heard 
of  it,  and  that  of  little  consequence,  and 
when  he  did  refer  to  it  Just  before  mak- 
ing his  will  it  wa?  without  temper  or  ref- 
erence to  his  former  suspicions  or  accusa- 
tions, and,  by  his  conduct.  Indicating  that 
bis  sense  of  Injury  was  apl)areotly  healed 
over  and  Its  effects  passed  away.  The  Im- 
portant question  for  our  decision  now  Is, 
wau  his  belief  In  the  infidelity  of  his  wife 
and  the  illegitimacy  of  the  two  children  an 
Insanedelusion.and.if  so,  was  he  so  affect- 
ed liy  such  delusion  at  the  time  of  the  exe- 
cution of  his  will  as  caused  him  to  deprive 
the  contestant  of  all  benefit  In  bis  estate? 
This  necessarily  leads  to  the  inquiry, 
what  la  an  Insane  delusion?  Sir  John 
NicnoLi,  in  the  celebrated  case  of  Dew  v. 
Clark,  3  Addams.  Ecc.  79,  defined  "Insane 
delusions"  in  these  words:  "Wherever 
the  patient  once  conceives  something  ex- 
travagant to  exist,  which  still  has  no  ex- 
istence whatever  but  In  his  own  heated 
imagination,  and  wherever  at  the  same 
time,  having  so  conceived,  he  is  Incapable 
o(  being,  or  at  least  of  being  permanently, 
reasoned  out  of  the  conception,  such  a  pa- 
tient is  said  to  be  under  a  delusion  In  a- 
pecullar,  half-technical  sense  of  the  term, 
and  tlie  absence  or  presence  of  delusion, 
so  understood,  forms  in  my  Judgment  the 


Digilized  by 


Google 


772 


PACIFIC  REPORTER.  Voi«  25. 


(Or. 


true  and  only  test  or  criterion  of  present 
or  absent  Insanity."  In  Boughton  v. 
Knight.  6  EnK.  B.  852,  Sir  John  Hannen 
adopted  this  deQnltion,  and  expressed  the 
belief  that  It  would  solve  most  it  not  all 
of  the  dlfficoltics  which  arise  In  InTB^ttfga- 
tlonsof  this  kind.  In  Banks  v.  GoodTel- 
low,  L.  R.  6  Q.  B.  6B0,  Cockbdbn,  C.  J., 
says:  "When  deluaf  ens  exist  which  have 
no  Itiundation'  In  reality,  and  sprinff  only 
from  a  diseased  and  morbid  condition  of 
the  mind,  to  that  extent  the  mtnd  must 
necessarily  be  taken  to  be  nnsound." 
Chief  Justice  Denio  said:  "If  a  person 

Eersistently  believes  supposed  facts  which 
aveno  real  existence  except  in  his  per- 
verted imagination,  and  against  all  evi- 
dence and  probability,  and  conducts  him- 
self, however  logically,  upon  the  ussump- 
tloii  of  their  existence,  he  is,  so  far  as  they 
are  concerned,  under  a  morbid  delusion : 
and  delusion  In  that  sense  is  Insanity.  ** 
Society  v.  Hopper,  33  N.  Y.  624.  See.  also, 
II  Amer.  &  Eng.  Enc.  Law,  p.  107,  tit. "In- 
sanity." The  belief  of  facts  which  no  ra- 
tional person  wonid  have  believed  is  insane 
delusion.  1  Williams,  Ex'rs,35;]  Redf.  Wills, 
71.  And  tn  a  later  case,  (Hiddleditch  v. 
Williams.  45  N.  J.  Eq.  726, 17  Ati.  Kep.  820.) 
Van  Fi-ebt,  Vice-Ordinary,  said  that  "ac- 
cording to  these  deSnltlons,  It  is  only  a 
deluHlun  or  conception  which  springs  up 
spontaneously  in  the  mind  of  a  testator, 
and  is  not  the  rwult  of  extrinsic  evidenceof 
any  kind,  that  cnn  be  regarded  as  fumlsh- 
iDgevidencethat  hismind  is  diseased  or  un- 
sound ;  In  other  words,  that  he  Is  subject 
to  insane  deluslona.  If,  without  evidence 
of  any  kind,  he  imagines  orconceives  some- 
thing to  exist  which  does  not  in  fact  exist, 
and  which  no  rational  person  would,  in 
the  absence  of  evidence,  believe  to  exist, 
then  it  is  manifest  that  the  only  way  In 
which  his  Irrational  belief  can  be  account- 
ed tor  is  that  It  Is  the  product  of  mental 
disorder.  Delusions  of  this  kind  can  be 
accounted  tor  upon  no  reasonable  theory 
except  that  they  are  the  creations  of  the 
mind  In  which  they  originate."  Tested 
by  these  deflnitlons,  can  It  be  said  upon 
the  facts  as  disclosed  by  this  record  that 
the  testator  was  beset  with  an  Insane  de- 
lusion in  respect  to  the  legitimacy  of  the 
contestant  and  her  brother?  The  cir- 
cumstances which  he  relates  and  upon 
which  his  belief  Is  founded  fix  the  place, 
Indentlty  the  person  and  the  manner  of 
the  improper  meeting,  nor  is  there  any 
attempt  to  deny  that  there  was  such  a 

f)lace  or  pi;rson  or  that  such  a  meet- 
ng  might  not  havp  occurred,  only  that 
the  adulterous  purposes  which  he  as- 
cribed and  professed  to  believe  to  be 
the  object  of  such  meeting  were  so  ab- 
solutely InconsiRtent  with  her  known 
character  for  chastity  as  to  be  utterly  un- 
worthy of  belief,  and  only  to  be  accountod 
tor  in  him  upon  the  theory  of  an  unnat- 
ural dislike  oraverslon  which  amounted  to 
an  Insane  delusion.  The  evidence  In  con- 
tradiction of  his  belief  proceeds  on  the  as- 
sumption that  there  may  have  been  such 
a  place  and  man  and  meeting,  and  If  so, 
■  her  known  character  for  chastity,  her  ev- 
ery-day  walk  and  life,  render  It  Impossible 
tliat  It  could  have  occurred  for  the  foul 
porposes  which  he  imputes,  or  otherwise 


than  accidentally  and  without  concert,  or 
evil  design  In  thought  or  deed.  But  these 
tacts,  however  falsely  or  nnjustly  he  may 
have  reasoned  from  them,  or  however  ab- 
surd his  conclusions  as  applied  to  the  wUto 
and  contestant  Impugned  by  them,  never- 
theless  furnished  the  evidence  which  in- 
spired his  Buapiclons,  andthe  ground  upon 
which  his  belief  was  founded.  It  Is  conced- 
ed that  the  conclusions  he  drew  from  the 
facts  are  wholly  unwarranted  and  wltb- 
ont  any  lostlflcatlon,  Indicating  at  least 
an  unrelenting, Jealous  disposition;  but 
unjust  and  absurd  as  they  may  be,  they 
were  not  the  pure  creations  of  a  perverted 
imagination  without  any  foundation  in 
reality.  Delusions  are  conceptions  that 
originate  spontaneously  in  the  mind  with- 
out evidence  of  any  kind  to  support  them, 
and  can  be  accounted  for  on  no  reasona- 
ble hypotbeets.  The  mtnd  that  Is  so  dis- 
ordered Imagines  something  to  exist,  or 
Imputes  the  existence  of  an  offense,  which 
nu  rational  person  would  believe  to  exist 
or  to  have  been  committed  without  some 
kind  of  evidence  to  support  It.  They  are 
as  baseless  as  the  fabric  of  a  dream  con- 
jured Into  existence  bya  disordered  orper- 
verted  Ima^natlon  without  any  sort  of 
foundation  In  fact.  As  in  Smee  v.  Smee, 
6  Prob.  Dlv.  84,  the  testator  imagined  him- 
self to  be  the  son  of  George  IV.,  and  that 
when  he  was  bom  a  lai^e  sum  of  money 
had  been  put  In  his  father's  hands  for  him, 
but  which  his  father  In  fraud  of  his  rights 
had  distributed  to  his  brothers;  or  as  in 
Smith  Tebbltt.  L.R.  1  Prob.  ft  Dir.  m, 
the  testatrix  Imagined  herself  to  be  one  of 
the  persons  of  theTrinlty.and  herchlefleg- 
atee  to  be  another.  In  cases  like  these  the 
belief  Is  the  offspring  of  adisordered  mind, 
and  not  indnced  by  the  existence  of  any 
tacts  or  occurrences  which  could  lend  any 
sort  of  countenance  to  it.  The  cane  at  bar 
is  not  such.  Here  there  Is  a  claim  of  facts 
upon  whlcb  the  belief  Is  founded ;  and  un- 
just and  unfeeling  as  may  be  such  belief.  In 
view  of  the  known  character  of  his  wife 
for  chastity,  it  is  not  the  spontaneous 
product  of  pure  fancy,  but  a  grave  error 
showing  a  lack  of  Judgment  or  a  want  of 
reasoning  powers,  the  outcome  of  an  over- 
sensitive. Jealous  disposition,  prone  tnex- 
a^erate  any  trifling  circumstance  with 
which  his  wife  may  be^connected  Into  an 
unworthy  and  wicked  Importance,  and  to 
draw  from  them  conclusions  untenable. 
Illogical,  and  unworthy  of  belief.  There  in 
no  doubt  that  the  testator  was  extremely 
Jealous  of  his  wife,  and,  like  all  such,  dis- 
posed to  magnify  any  act  or  trifling  oc- 
currence Into  undue  Importance,  and  to 
make  It  the  occasion  to  draw  unworthy 
conclnsions  of  her  marital  integrity.  The 
experience  of  mankind  has  demonstrated 
that  a  wife  may  have  a  spotless  charac- 
ter, she  may  be  Justly  regarded  in  the  esti- 
mation of  her  friends  as  without  moral 
blemish  and  worthy  of  all  confluence  and 
affection,  and  yet  It  might  hapiten  to  her 
to  do  some  trivial  act  which  would  pass 
unnoticed  by  them,  or  any  one  except  the 
Arguseyes  of  an  ever-watchful  and  Jealous 
husband,  who  would  stand  ready  to  draw 
base  conclusions  from  ltderogatory  to  her 
chastity  and  character.  To  minds  thus 
constituted,  sometlmea  even  a  look  of  tha 
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wife,  or  perbapsa  fncetlounor  Inadvertent 
remark,  oraomelusignlflcaiit  circumstance 
with  which  she  may  be  aRSoclated,  al- 
though it  be  wholly  Innocent,  excites 
their  distrnut,  and  fills  them  with  jealons 
rnKe;  lor  it  Is  as  true  now  as  when  first 
uttered  that  "trifles  light  as  air  are,  to 
the  iealoue.  confirmations  strong  as 
proof  of  holy  writ. "  To  support  the  con- 
tention fortbecontestant.  the  oelle!  or  uns- 
j)lclon  the  testator  entertained  of  bis 
wife's  Infidelity  and  the  illegitimacy  ot  the 
children  to  be  an  Insane  delusion  must 
have  been  wholly  without  foundation  In 
reality,  and  the  mere  figment  of  his  per- 
verted imagination.  Buttbe  evidence  dis- 
closes that  It  was  formed  on  an  apparent 
cause,  leading  on  hia  part  to  a  view  ot 
his  wife's  conduct  which  we  have  admit- 
ted was  erroneous, nnjnst, and  unnatural; 
yet  this  only  shows  an  unfortunate  error 
of  judgment  or  a  want  of  reasoning  pow- 
er, but  not  an  absolute  want  of  intellect 
upon  the  sabject.  The  conclnsion  which 
he  drew  from  the  facts  was  untenable  and 
erroneous,  and  showed  that  he  formed  a 
bad  Judgment  npon  an  Insufficleut  state 
of  facts,  but  does  not  show  that  his  con- 
clusion or  belief  was  formed  without  any 
foundation  in  fact  whatever.  But  even  if 
we  assume  that  bis  belief  was  utterly 
groundless  and  without  any  uauee,  actual 
or  apparent,  to  Justify  it,  would  that  au- 
thorize us,  in  view  uf  the  circumstances  of 
this  cause,  to  declare  the  testator  was  the 
victim  of  an  Insane  delusion?  In  Be  Cole's 
Will.  49  Wis.  181,  5  N.  W.  Rep.  348,  Lyon. 
J.,  said:  "It  must  be  conceded  that  the 
belief  of  the  deceased  in  respect  to  the  un- 
chastity  of  his  wife,  persisted  In  as  It  was 
without  evidence  to  support  it,  and  against 
all  i^asonable  probabilities  of  Its  truth, 
looks  very  much  like  Insane  delusion. 
Tet  It  Is  not  necessarily  so.  Observation 
teaches  us  that  there  Is  a  very  large  class 
of  people,  whose  sanity  Is  undoubted,  who 
are  unduly  jealous  or  suspicious  of  others, 
and  pspecially  of  those  closely  connected 
with  them,  and  who  upon  the  most  triv- 
ial, even  whlmslcat,  grounds,  will  wrong- 
fully Impute  the  worst  motives  and  conduct 
to  those  In  whom  they  ought  to  confide. 
This  insanity,  which  Is  developed  in  a 
great  variety  of  forms,  is  altogether  too 
common,  and  too  many  persons  confess- 
edly sane  are  to  a  greater  or  less  extent 
afBlcted  with  It,  to  Justify  us  in  saying 
that  because  the  deceased  was  so  afflicted 
he  was  Insane  or  the  victim  of  insane  de- 
lusion. The  line  between  the  unfounded 
and  unreasonable  suspicions  of  a  sane 
mind  (for  do  jbtleas  these  are  such)  and  lu- 
sane  delusions  is  sometimes  quite  Indis- 
tinct and  rtlflicult  to  be  defined.**  Nor  Is 
It  enough  that  a  delusion  may  have  exist- 
ed, but  its  connection  with  the  will  must 
be  made  manifest,  and  shuwn  to  have 
Influenced  Us  provisions,  before  the  will  can 
be  set  aside  and  declared  void. 

Nor  must  It  be  generally  overlooked,  in 
considering  this  point,  that  the  period  of 
time  when  the  principal  witnesses  express 
the  opinion  that  he  was  the  victim  of  an 
insane  delusion  about  the  chastity  of  hia 
wife  relates  to  conduct  and  conversation 
and  clrcnmatances  that  occurred  many 
years  ago;  that  he  was  divorced  from  his 


wife  In  1872,  and  that  In  the  year  succeed- 
ing little  or  nothing  of  real  importance  ts 
ever  heard  of  his  suspicions,  and  when  he 
did  speak  of  her  or  the  contestant  In  rela- 
tion to  the  matter  In  hand  It  was  with 
composure,  or  without  Insinuations 
against  her  marital  integrity  or  the  legit- 
imacy of  the  children.  It  Is  necessary, 
therefore,  to  show  not  only  that  was 
the  subject  of  a  delusion,  an  Insane  hatred 
or  aversion  to  his  daughter,  but  that  It 
was  present  when  heesecutedhis  will,  and 
Influenced  hlin  In  the  making  of  It  and  In 
excluding  her  from  its  benefits.  Upon 
this  polDt  the  evidence  has  already  been 
detailed,  and  It  will  be  sufilcient  to  briefly 
advert  to  It  to  show  that  those  who  were 

K resent  at  the  execution  oftbe  wlil.lnclnd- 
tg  the  subscribing  witnesses  and  his  phy- 
sicians, all  concur  in  the  opinion  that  he 
was  in  the  possession  of  all  bis  faculties 
and  free  from  any  mental  disturbance  Im- 
pairing bis  free  agency;  that  he  under- 
stood the  extent  of  his  property,  and  spec- 
ified those  among  whom  he  wished  It  to 
be  distributed.  Several  other  witnesses 
there  are  with  whom  he  conversed  just 
prior  to  the  making  of  his  will  which 
show  his  reasons  for  excluding  the  con- 
testant, and  his  appreciation  of  theclalms 
of  those  upon  whom  bethought  his  prop- 
erty ought  to  be  bestowed.  Among  these 
were  that  the  contestant  was  then  in 
good  clrcnrostances ;  that  she  had  sepa- 
rated from  him  In  early  life  and  chose  to 
remain  with  her  mother;  that  the  prop- 
erty he  had  acquired  was  earned  by  him- 
self and  those  to  whom  he  Intended  to  will 
it:  that  they  had  helped  to  lighten  his 
burdens,  sympathized  with  him  and  cheered 
him  in  adversity  and  disappointment,  and 
were  partners  In  its  accumulation. — the 
justice  ot  whose  claims  entitle  them  to  It. 
Among  those  to  whom  he  distributed  his 
property  was  Calvin  Jones,  whom  he  had 
considered,  as  the  contestant,  to  be  ille- 
gitimate In  the  years  gone  by,  yet  he  gave 
him  his  share  based  upon  the  principle  al- 
ready stated,  and  which  he  conceived  to 
be  Just,  and  not  on  account  ot  any  belief  in 
his  Illegitimacy.  It  would  seem  if  he  had 
been  beset  by  any  delusion  of  this  kind  it 
would  have  operated  against  him,  tor  Its 
effect  Is  to  impair  free  agency  and  cause 
the  testator  to  do  what  he  otherwise 
would  Dot  have  done  but  for  the  presence 
of  such  delusion.  His  conduct  before  and 
at  the  time  of  the  execution  of  the  will  are 
Inconsistent  with  the  existence  of  such  de- 
lusion; no  feeling  ot  hatred  or  aversion  Is 
evinced ;  his  mind  acts  from  a  sense  ot  Jus- 
tice and  affection  which  he  feels  heowes  to 
those  who  have  been  his  co-laborers.  In- 
cluding Calvin,  and  influenced  by  that 

f>rinclp1e  he  distributes  bis  estate  accord- 
ngly.  It.  may  be  harsh,  and  under  some 
circumstances  crael.to  disinherit  one  child 
and  to  distribute  the  estate  among  the 
others,  hut  If  the  testator  be  of  sound 
mind  and  execute  his  will  as  prescribed  by 
law  no  court  can  interfere.  "It  maybe 
contrary  to  the  principles  of  justice  and 
humanity.  Its  provisions  rjiay  be  shock- 
ingly unnatural  and  extremely  unjust, 
nevertheless.  If  It  appears  to  have  been 
made  by  a  person  of  snfflclent  age  to  be 
competent  to  make  a  will,  and  also  to  be 
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the  free  and  unconstrained  product  of  a 
sound  mind,  the  courta  are  bound  to  up- 
hold it.  **  Mlddledltch  v.  WilllamB,  supra 
Sir  John'Hannen  said:  "Hemay disinherit 
either  wholly  or  partially  his  children,  and 
leave  his  property  to  strangers,  to  gratify 
hia  spite,  or  charltlw  to  gratify  his  pride, 
and  we  must  give  effect  to  his  will  how- 
ever much  we  may  condemn  the  course  be 
haa  pursued. "  Boughton  v.  Knight,  aupra. 
And  among  the  considerations  which  turn 
the  scaleln  favor  of  theexerclse  of  this  tes- 
tamentary power  which  may  disregard 
the  claim  of  itlndrt'd  and  disappoint  their 
expectations,  Cockburn,  C.  J.,  mentioned 
these:  '*Among  those  who,  as  a  man's 
nearest  relations,  would  be  entitled  to 
share  the  fortune  he  leaves  beiiind,  some 
may  be  better  provided  for  'than  others ; 
some  may  be  more  deserving  than  others ; 
some,  from  age,  sex,  or  physical  infirmity, 
may  stand  in  greater  need  of  asBlstance. 
Friendship  and  tried  attacliment  or  faith- 
ful services  may  have  claimn  that  ought 
not  to  he  disregarded.  In  the  power  of 
rewarding  dutiful  and  meritorious  con- 
duct, paternal  authority  finds  a  useful 
auxiliary;  age  secures  the  respect  and  at- 
tention which  are  its  chief  consolations." 
Banks  V.  Goodfeilow,  supra.  The  law  is 
settled  that  it  a  testator,  competent  to 
make  a  will,  executes  It  according  to 
law,  it  cannot  be  disturbed  for  an  In- 
equality or  unreasonableness  In  the  distri- 
bution of  his  estate.  He  Is  under  no  obli- 
gation to  devise  it  equally  to  his  children 
or  otherwise,  but  may  devise  it  to  a  stran- 
ger. That  fact  maybe  considered  as  a  cir- 
cumstance in  determining  testamentary 
capacity,  but,  of  itseW,  is  not  sufficient  to 
set  It  aside.  Where  a  delusion  exists,  and 
It  Is  shown  to  have  had  an  influence  nn 
the  testamentary  diRposltion  of  the  prop- 
erty, as  in  Dew  v.  Clark,  supra,  consisting 
of  an  aversion  to  kindred,  it  Is  usually  ac- 
companied "  with  other  signs,"  says  Sir 
Jt)n.\  Hannen,  "which  maybe  relied  on 
•to  assist  us  in  forming  an  opinion  upon 
that  point."  In  the  case  at  bar  we  look 
In  vain  lor  them,  but  In  that  ease  it  was 
the  extraordinary  Importance  the  testator 
attached  to  medical  electricity  as  a  means 
of  cure,  which  he  conceived  might  be  ap- 
plied to  almost  every  purpose.  That  case 
well  illustrates  the  existence  of  a  delusion, 
which  consisted  In  an  Insane  hatred  with- 
out even  the  shadow  of  a  cause  of  hischlld, 
persisted  In  through  life,  and  his  will,  being 
shown  to  be  thedlrect  offspring  of  this  de- 
lusion, was  set  aside  and  declared  void. 
The  facts  in  that  case  show  that  the  tes- 
tator entertained  an  unnatural  dislike  to 
his  only  daughter,  whom  he  imagined  vile 
and  profliga  te,  and  whom  he  treated  with 
the  utmost  severity,  stripping  her  naked 
and  unmercifully  4.ogglng  her,  and  then 
rubbing  her  back  with*  brine,  compelling 
her  to  do  degrading  work,  denying  her 
decent  clothes,  denouncing  her  whenever 
she  cnme  in  his  presence,  when  she  was  In 
fact  amiable,  of  superior  talents,  dutiful 
and  affcctionute;  indicating  that  his  in- 
stincts and  affection  had  become  pervert- 
ed, ami  hlH  mind  a  prey  to  an  insane  de- 
lusion which  had  affected  his  will  and  cut 
her  off  with  unlnadefiuate  provision.  But 
what  possible  similitude  can  the  case  at 


barbeartothatcase?  It  is  true  the  father 

of  the  contestant  did  not  caress  her.  nor 
does  It  seem  that  he  did  the  other  children; 
but  he  did  not  repulse  her,  and  she  owns 
that  she  disliked  him,  and  perhaps  Justly, 
but  he  did  not  whip  her  although  be  did 
some  of  the  other  children;  nor  did  he 
maltreat  her,  or  make  any  display  of  any 
uttklDd  fetdlng.  When  bis  wife  decided  to 
leave  him  and  the  contestant  chose  to  go 
with  her  he  gave  them  money,  and  the 
preponderance  of  evidence  is  that  he  gavt 
them  their  share  of  what  he  then  pos- 
sessed. He  does  not  seem  to  have  been  a 
lovable  man.  He  was  sensitive  and  Jeal- 
ous, and,  like  all  such,  when  brooding  over 
some  supposed  wrong,  indulged  in  a  harsh 
and  cruel  judgment  against  the  fidelity  of 
his  wife  and  th«  legitimacy  of  two  of  the 
children,  but  this  conduct  was  marked  by 
no  course  of  harsh  treatment,  no  bursts 
of  violence,  no  display  of  outrages,  or 
other  indignities  that  we  have  noticed, 
and  these  were  only  denounced  to  a  few, 
and  generally  to  those  in  whom  he  bad  a 
right  to  confide.  The  truth  Is,  after  thefr 
separation,  as  time  passed  his  sense  of  in- 
jury seems  to  have  gradually  healed  over 
and  its  effects  to  have  passed  a  way,  for 
after  this  he  begins  to  acquire  property,  to 
take  an  interest  In  the  affairs  of  his  com- 
munity, and  to  command  the  respect  and 
confldenceof  his  friends  and  acquaintances 
forhls  probity  and  business  character,aud 
during  all  this  time  so  little  is  said  by 
him  to  anyone  of  his  former  grievances  or 
belief, that  hie)  daughters  are  not  aware  of 
It  until  the  commeueeraent  of  this  trial. 
Nor  can  we  find  auy  case  upon  tacts  anal- 
ogous to  these.  In  which  It  has  been  held 
fatal  to  the  validity  of  the  wl'l.  In  a  re- 
cent case,  (Barbo  v.ftider,67  Wls.eOO.ai  N. 
W.  Rep.  155.)  In  which  it  was  held  that  tlio 
appellant  was  the  victim  of  an  insane  de- 
lusion and  mentally  incompetent  to  care 
Tor  himself  or  his  estate,  the  evidence 
showed  that  his  health  had  been  impaired 
by  excessive  drinking;  that  after  living 
happily  with  his  wife  for  more  than  20 
years,  suddenly  and  wlthoat  cause  he  con- 
ceived the  idea  she  bad  been  untrue  to  him, 
that  shesnbmltted  herperson  to  the  crim- 
inal embraces  of  a  number  of  men,  some  of 
whom  she  scarcely  knew,  and  that  some 
of  these  men  had  begotten  children  upon 
her;  that  he  charged  her  with  It  and  re- 
peated it  to  all  who  would  listen  to  him. 
wrote  an  Incoherent  and  indecent  letter 
on  the  subject,  became  morose  and  sullen, 
ceased  to  take  any  interest  in  his  family 
or  business,  and  wandered  aimlessly  into 
the  fields;  that  he  begged  for  a  divlaion  of 
the  property,  refused  to  take  medicine,  and 
believed  that  his  friends  were  trying  to 
poison  him.  As  the  court  said:  "No  argu- 
ment is  required  to  prove  that  such  a 
chenge  in  the  nature  and  conduct  of  Bar- 
bo. such  unreasonableness  and  unfounded 
hallucinations  respecting  the  chastity  of 
his  wife,  and  his  causeless  hostility  to  his 
family,  which  yield  to  no  reason  or  pur- 
suasion,  arc  Kufficient  evidence  that  he  la 
the  unfortunate  victim  of  insane  delusion." 
These  cases  illustrate  delusions,  but  th^v 
are  essentially  different  from  tbe.case  un- 
der consideration.  While  It  seems  harsb 
and  cruel,  so  counter  to  all  the  feelings 
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our  natare,  thnt  a  parent  should  disin- 
herit one  of  his  children  and  devise  lila 
property  to  the  others,  or  to  cat  tlieui  all 
off  and  devise  it  to  strangers,  from  some 
unworthy  motive, yet  bo  long  as  that  mo- 
tive, whether  from  pride  or  aversion, spite 
or  pr^adlee.  la  not  resolvable  into  mental 
perversion,  no  court  can  interfere.  Reli- 
ance can  nsnally  be  placed  on  the  affec- 
tions, independent  of  the  law,  which  par- 
ents have  fur  their  children,  to  recognize 
their  claim  in  the  testamentary  disposi- 
tion of  their  estate.  Bat  while  this  Is  so, 
the  law  recognizes  the  right  of  thA  testa- 
tor to  leave  his  propei'ty  to  whomsoever 
he  choaee  to  bestow  it,  and  In  the  exercise 
of  that  right,  he  may  have  reason  "atis- 
factory  to  himself  why  some  of  his  chil- 
dren should  enjoy  his  estate  while  others 
are  excluded.  Some  may  be  more  deserv- 
ing than  others, — more  needful  of  help  for 
various  causes;  some  may  have  contrib- 
uted lai:gely  to  Its  acquisition.  These  and 
various  other  reasons  may  exert  an  in- 
fluence in  favor  of  some  and  In  exclusion 
of  otliera.  The  law  being  so,  upon  the 
facta  aa  disclosed  by  this  record,  we  must 
give  it  as  our  Judgment  that  the  will  uf 
the  testator,  sought  to  be  Impeached  by 
this  proceeding,  ia  valid,  and  not  the  prod- 
uct otan  insane  delusion;  and  in  conclu- 
sion it  Is  perhaps  due  to  say  that  whab< 
ever  suspicions  or  belief  the  testator  en- 
tertained of  his  wife's  Infidelity  are  refuted 
by  this  record;  that  no  wife  or  mother 
could  be  guilty  of  dishonoring  the  bed  of 
her  husband,  and  bastardizing  her  chil- 
dren, whose  reputation  for  chastity  and 
the  domestic  duties  were  attested  by  so 
many  respectable  witnesses  and  contra- 
dicted by  none.  The  decree  must  be  re- 
versed, and  thecause  remanded  for  further 
proceedings  in  accordance  with  this  opin- 
ion. , 

Rehabt  v.  Reoart. 
(Supreme  Court  of  Orqjon.    Feb.  8,  189L) 

DtTOBOl— OBOUNS8 — DiBBASB— K  nDBNCS. 

Evidence  examined,  and  held  insufflolent 
to  entitle  plaintiff  to  a  divoroe. 
(SyllabUB  by  Oie  Court.) 

Appeal  from  circuit  court*  Lake  county ; 

L.  It.  Webster,  Judge 

Wm.  M.  t'olaJgaml  P.  P.  Prim,  for  appel- 
lant. C.  A.  Cof^well  and  -W.  D.  FeutOD, 
for  respondent. 

Per  Ccriah.  This  is  a  suit  for  divorce, 
on  the  gronnd  of  extreme  cruelty.  The 
only  ground  upon  which  plaintiff  relies  In 
this  court  for  her  divorce  is  the  communi- 
cation to  ber  by  defendant  of  a  venereal 
disease.  The  evidence  is  voluminous,  and 
of  such  a  character  as  renders  it  highly 
improper  to  make  any  extended  extracts 
therefrom.  The  question  is  one  of  tact, 
and  we  deem  It  only  necessary  to  briefly 
indicate  our  conclnsions,  arrived  at  after 
a  careful  and  painstaking  examination  of 
the  evidmce.  The  parties  were  married 
on  Hay  11, 18S7,  at  Z^kevtew,  after  an  ac- 
quaintance of  only  15  days,  and  continued 
to  live  together  as  husband  and  wife  until 
•bout  the  aoth  ot  June,  18»8,  when  plain- 


tiff  went  to  San  Francisco  on  a  vlalt,  In- 
tending to  return  in  a  few  weeks.  After 
arriving  In  t>an  Francisco  she  concluded 
to  separate  from  defendant,  and  has  from 
that  time  continued  so  to  do.  The  evi- 
dence indicates  that  she  married  defend- 
ant, not  on  account  ol  any  love  for  him. 
but  with  the  expectation  that  "she  could 
leave  him  afterwnrds  and  get  some  of  his 
money."  We  think  the  evidence  falls  to 
show  a  case  entitling  her  to  a  divorce  on 
the  ground  Indicated.  If  the  disease  with 
which  she  was  affected  fonror  five  months 
after  marriage  was  a  venereal  disease, 
and  was  communicated  to  her  by  her  bus- 
band,— a  question,  however,  by  no  means 
free  from  doubt, — she  was  Informed  by  him 
of  his  probable  diseased  condition,  and 
the  infectious  nature  ot  the  disease,  some 
10  or  12  days  after  marriage,  and  as  soon 
as  he  discovered  the  fact;  and,  In  place  of 
showing  that  surprise  and  indlgnatlun 
which  would  naturally  hare  been  exhib- 
ited by  an  innocent,  pure-minded  woman, 
she  seems  only  to  have  been  concerned 
about  her  own  safety.  8h«  showed  no 
surprise  whatever,  but  quietly  advised 
him  to  consult  a  physician  of  her  ac- 
quaintance, and  obtain  medical  treat- 
ment, and  continued  for  more  than  aye^r, 
and  down  to  the  very  last  night  they  were 
together,  willingly  and  without  protest, 
to  submit  to  his  embraces.  When  she 
started  on  her  visit  to  San  Francisco,  in 
June,  1888,  she  did  so  with  the  Intention 
of  returning  in  a  tew  weeks  to  live  with 
him  as  his  wife.  It  was  not  until  her  ar- 
rival In  San  Francisco,  her  reKideuce  before 
marriage,  that  she  concluded  to  separate 
from  him.  She  does  not  in  ber  testimony 
claim  that  she  refused  to  live  with  him  be- 
cause of  the  acts  charged  In  the  com- 
plaint, but  becanse  he  did  not  send  her  the 
amount  of  money  after  her  arrival  In  San 
Francisco  she  desired.  While  she  was 
writing  and  telegraphing  to  defendant  for 
money,  she  was  consulting  with  an  attor- 
ney in  San  Francisco  about  a  divorce,  and 
tbe  flrst  indication  defendantreceived  that 
she  contemplated  leaving  bim  was  a  let- 
ter from  her  attorney  demanding  $10,000, 
and  consent  to  her  obtaining  a  divorce  in 
San  Francisco.  The  communication  by  a 
husband  of  a  venereal  disease  to  his  wife 
knowingly  la  undoubtedly  a  good  and 
sufllcieut  cause  for  a  divorce,  and  cruelty 
of  the  most  flagrant  kind,  ljut  when,  as  in 
this  case,  the  wife,  after  being  informed  of 
the  diseased  condition  of  her  husband,  and 
the  nature  of  the  disease,  consents,  will- 
ingly and  without  objection,  to  continue 
the  marital  relations,  as  did  the  plaintiff, 
a  court  ot  equity  will  not  aid  her  in  ot}- 
taining  a  divorce,  especially  when  It  is  ap- 
parent that  the  principal  object  of  the 
marriage  and  suit  is  to  obtain  a  portion 
of  defendant's  property.  The  evidence  In 
tbis  case  does  not  present  either  of  tbese 
parties  in  a  favorable  light  before  a  court 
of  equity.  Tbe  conduct  of  defendant,  as 
disclosed  by  tbe  testimony,  Is  in  many  re 
spects  to  be  condemned,  and  we  think  ha 
should  pay  the  costs  of  this  suit,  both  lo 
this  court  and  in  the  court  below.  Af 
firmed,  at  delendaut'a  costs. 
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Al,BDQTIERQTJE  NaT.  BAHK  T.  PERBA  Ct  at. 

(Supreme  Cau/tt  Of  New  Mexico.  Jan.-28,  1891.) 
Taxation  of  NationaJj  Baskb— Injukohon  of 

COUiBOTION. 

1.  The  shares  of  stock  of  a  national  bank  are 
taxable  to  the  owners,  and  the  bask  is  not  liable 

Srimacily,  or  as  the  agent  of  the  sttareholders,  un- 
er  the  act  of  congress,  or  the  revenue  laws  of 
this  territOT7,  for  the  payment  of  a  tax  levied  up- 
on such  shares. 

d.  But  U  such  bank,  through  Its  proper  offi- 
cers, voluntarily  list  such  Bhareo  as  tbe  property 
of  the  bank  for  taxation,  and  the  taxing  ofiloers 
of  the  territory,  in  pursuance  of  such  erroneous 
listing,  tax  the  same  in  tbe  name  of  the  bank, 
equity  will  not  relieve  the  bank  from  the  pay- 
ment of  such  tax  by  enjoining  Its  collection,  In 
the  absence  of  a  proper  application  to  all  the 
statutory  tribunals  authorized  to  hear  such  mat- 
ter and  determine  and  grant  the  proper  relief. 

8.  Equity  will  not  restrain  by  injunction  the 
collectionof  a  tax  on  the  ground  of  ezcessiveval- 
uation,  unless  the  party  complaining  has  exhaust- 
ed bis  legal  remedies. 
{SyUabua  by  the  Court. 

Appeal  from  district  court,  Bernalillo 
county. 

WlJIIam  B,  Cbllders.tor  appellant.  E. 
L.  BartJett,  Sol.  Geo.,  tor  appellees. 

O'Brikn,  J.  The  complainant,  on  the  3d 
day  of  November,  A.  D.  1888,  filed  hla  bill 
of  complaint  In  the  district  court  for  the 
county  of  Bernalillo  agatnet  the  defend- 
ants, Joae  It.  Perea,  sheriff  and  ex  oSScio 
collector  of  taxes,  and  Clifford  L.  Jacneon, 
district  attorney,  of  said  coanty,  for  the 
purpose  of  obtalnins  an  injunction  re- 
straining tliem  from  enforcing  tlie  collec- 
tion of  certain  delinquent  taxes  asaesaed 
to  the  complainant.  The  bill,  In  sub- 
stance, alleges  that  complainant  made 
due  returns  to  the  connty  assessor  of  all 
its  property  for  taxation.  That  at  such 
time  It  protested  against  the  assessment 
ot  its  property,  to-wit,  its  capital  stocli 
and  surplus,  at  any  higher  rate  of  valua- 
tion than  other  property  taxable  In 
said  county,  and  that  it  ought  not  to  be 
ast^essed  at  its  par  value;  that  Is,  "that 
its  stock  could  not  be  assessed  at  par,  and 
Its  surplus  at  its  full  money  value,  because 
other  property  in  said  county  and  terri- 
tory is  no't  assessed  at  Its  full  value." 
That  tbe  assessor,  disregarding  euch  pro- 
test, assessed  said  properly  at  its  full 
value.  That,  upon  complainaut's  appeal 
from  tbe  action  ot  tbe  assessor  to  the 
board  of  county  commissioners  sitting  as 
a  board  of  equalization,  tbe  assessment 
on  its  surplus  was  reduced  to  85  per  cent, 
of  its  par  value,  while  that  ot  Its  capital 
stock  was  lelt  unchanged.  That  Its  prop- 
erty valuation  then  stood  as  follows: 
Capital  stock.  JIOO.OOO;  surplus,  JIO.OOO; 
total.  ¥110,000.  The  bill  proceeds :  "That 
all  other  property  In  said  county  and  ter- 
ritory is  not  assessed  at  nearly  so  high  a 
valuation  upon  Its  actual  value  as  said 
board  of  equalization  assessed  your  ora- 
tor's said  property.  That  the  average 
valuation  of  other  property  in  the  hands 
of  individuals  and  other  corporations  in 
said  county  and  territory  does  not  exceed 
sevt-nty  per  cent.,  and  that  it  is  so  assessed 
systematically  and  continuously  by  the 
said  assessor  of  said  county  and  said 
board  ot  equalization,  and  no  valuation 
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estimated  upon  its  actual  value  ot  at  least 
thirty  per  cent."  That  bank-stocks  in  a 
neighboring  county  are  assessed  at  lens 
than  85  per  cent,  of  their  value.  That 
euch  discrimination  is  Inequitable,  unjust, 
and  unlawful.  That  the  amount  of  taxes 
upon  said  equalised  aassesment  Is  the  sum 
of  $2,189.  That  such  amount,  if  lawfally 
and  equitably  assessed,  would  be  reduced 
to  fl,532.30,  whichsumcomplainantbrinKB 
into  court,  and  tenders  to  defendant  Perea. 
That  said  defendant  refused  to  accept  the 
same,  and  threatened  to  levy  upon  com- 
plainant's property  to  enforce  the  pay- 
ment ot  tbe  full  amount  so  assessed.  The 
bill  continues:  "Tour  orator  further  al- 
leges that,  shonld  it  pay  tlte  sum  so  un- 
lawfully demanded  ot  it  by  virtue  of  said 
assessment,  and  bring  suit  at  law  for  the 
recovery  thereof  as  is  Illegal  and  unjust, 
such  suit  would  be  unavalUug,  lor  the  rea- 
son that  any  Judgment  recovered  by  yonr 
orator  against  said  county  of  Bernalillo 
or  tenitory  ot  New  Mexico  would  be  paid 
In  warrants  of  the  said  connty  and  terri- 
tory, which  said  warrants  are  not  worth 
thelrlace  value,  but  are  sold  upon  th^mar- 
ket  at  a  discount,  there  being  no  funds  In 
the  treasury  with  which  to  pay  the  same, 
ir  presented.**  The  bill  then  informs  the 
court  of  the  legal  effect  of  a  forced  sale  ot 
complainant's  property.  Then  follows  the 

grayer  for  a  writ  of  injunction,  etc.  On 
oveniber  29,  1889,  complainant,  by  leave 
of  the  court,  filed  a  supplemental  bill,  cpn- 
taining  additional  allegations.  In  sub- 
stance as  follows:  That  the  shares  of  its 
capital  stock  can  only  be  assessed  to  the 
individual  owners  thereof,  and  are  not 
subject  to  assessment  and  taxation  as  the 
property  of  the  bank;  thatalargeportloc 
ot  such  capital  stock  Is  owned  by  non-resi- 
dent heads  of  families;  that  a  large  por- 
tion of  complainant's  capital  stock  Is  in- 
vested In  government  bonds,  etc.  De- 
fendants demurred  to  some  and  answered 
other  portions  of  the  bill.  The  parties 
then  filed  a  stipulation,  in  acordance  with 
which  complainant  struck  from  its  orig- 
inal and  supplemental  bills  all  allegations 
that  the  assessor  and  board  of  e<iuallsa- 
tion  unjustly  discriminated  In  the  valuation 
and  assessment  of  complainant's  proper- 
ty. Defendants  then  withdrew  their  an- 
swer, and  stood  upontheirgeneral  demur- 
rer to  the  bills  asamended.  The  demurrer 
was  sustained,  and  Judgment  entered  dts* 
missing  the  bill.  The  canselsln  this  eoart 
by  appeal  from  such  judgment  of  dismissal. 
The  appellant  assigns  as  error:  First. 
The  order  of  the  court  below  sustaining 
defendants'  demurrer  to  the  supplemental 
bill.  Second.  The  demurrer  did  not  an- 
swer the  allegations  that  tbe  assessment 
was  upon  complainant's  capital  stock 
and  surplus,  and  was  to  solido,  and 
against  complainant,  and  not  against  its 
shareholders,  and  was  ther^ore  void. 
Third.  The  demurrer  did  not  apply  to  the 
original  bill,  and  tbe  court  therefore  eri^ed 
in  dismissing  the  same.  Fourth.  Neither 
of  the  assessments  tor  either  of  the  yeara 
1888  or  1889,  alleged  to  have  been  made  ou 
the  capital  stock,  surplus,  and  personal 
propeLty  of  the  complainant,  against  the 
complainant,  and  not  against  the  share* 
holders.  Is  valid,  but  tbey  are  raid  on  their 
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face,  and  both  the  asBeBsor  and  board  of 
county  cnmmiBsIoners  Bitting  as  a  board 
of  equalization  were  wholly  without  juris- 
diction to  make  tlie  same;  and  the  pre- 
tended tax-rolls  referred  to  in  complain- 
ant's hills  confer  no  authority  on  the  de- 
fendant collector  to  enforce  the  payment 
of  said  tax  asseBsmait.  Weshall  consider 
the  fonr  asf^lgnments  together.  The  stat- 
utes of  the  territory  (sections  2823-2825, 
Comp.  Laws  1SS4)  Impose  the  duty  upon 
the  assessor  to  make  a  proper  return  of 
all  taxable  property  In  his  county,  and 
require  all  taxable  Inhabitants  to  furnish 
Buch  assessor  with  a  liHt  of  all  their  taxa- 
ble property,  duly  verified.  The  complatn- 
antmade  and  delivi>red  to  the  assessor 
BDCli  list,  embracing  the  property  referred 
to  In  the  bill,  including  the  shares  of  its 
capital  stock.  A  certain  percentage  was 
extended  on  all  this  property  at  its  par 
valae  for  tl;te  purpose  of  taxation.  No 
?Ampla)nt  was  ever  made  to  the  assessor 
or  to  the  county  board  of  equalisation 
that  complainant  did  not  own  the  proper- 
tysoToluntarlly  listed.  Its  sole  objection 
was  that  its  property  had  been  assessed 
higher  than  a  similar  property  owned  by 
other  parties,  and  that  such  di^tcrimi nation 
was  illegal.  The  public  ofBcers  had  a 
right  to  assume  that  the  bank  had  no 
other  grievance  to  redress.  It  never  hint- 
ed that  It  had  been  mistaken  In  listing  the 
shares  of  its  capital  stock  as  Its  individual 
property  instead  of  the  property  of  its 
shareholders.  In  such  case,  when  com- 
plainant had  had  ample  opportunity  to 
have  its  error  corrected  by  the  proper 
statutory  tribunal,  It  would  be  unfair  to 
the  public  interests  to  allow  It  for  the  first 
time  In  its  supplemental  bill  In  this  suit  to 
set  up  OS  the  basis  of  a  bill  in  equity  to  re> 
strain  the  cnllection  of  n  tax  its  own  mis- 
take that  misled  the  revenue  officers  of  the 
territory,  and  its  subsequent  negligence  In 
failing  to  ask  the  proper  tribunal  to  re- 
lieve it  from  the  consequences  thereof. 
Admitting  that  the  shares  of  Its  capital 
stock  should  not  be  assessed  fn  soUtIo  to 
It,  but  to  the  respective  owners,  according 
to  Interest,  we  hold  that  It  cannot  be 
heard  in  this  suit  to  complain  of  such  er- 
roneous assessment.  Complainant,  and 
not  the  public,  should  be  made  to  suffer 
the  consequences  of  such  mistake.  In  con- 
sidering the  other  points  presented  by  the 
record,  to-wlt,  that  the  property  taxed 
was  rated  at  a  higher  valuation  than  sim- 
ilar property  owned  by  individuals  and 
other  privatucorporations,  It  does  not  ap- 
pear that.such  property  was  valued  high- 
er than  Its  market  value,  bnt  that  it  was 
valued  too  high  In  comparison  with  simi- 
lar property  owned  by  others.  We  hold 
that  such  inequality  alone  does  not  afford 
ground  for  equitable  relief  In  the  present 
case.  It  was  complainant's  duty  to  ap- 
ply to  all  the  tribunals  t^tablished  by  the 
laws  of  the  territory  to  grant  the  desired 
relief.  See  chapter  73,  Laws  1887.  Fail- 
ing In  this,  equity  will  not  restrain  the  col- 
lection of  the  tax  on  account  of  snch  er^ 
rora.  Meyer  v.  Rosenblatt,  78  Mo.  495.  If 
the  county  board  refused  complaiiiant  the 
reduction  demanrled,  an  appeal  lay  to  the 
♦erritorlal  board,  and,  having  failed  to 
take  such  apj)Fal  in  the  manner  prescribed 


by  the  statute,  romplnlnant  Is  not  entitled 
to  the  relief  sought.  The  foregoing  views 
are,  In  our  opinion,  a  sufficient  answer  to 
all  the  substantial  grounds  of  error  pre- 
sented by  the  record.  It  follows  that  the 
Judgment  appealed  from  is  affirmed. 

McFiB,  Lke,  SBBUSt  and  Frebman,  JJ., 
concur. 

  (B  N.  H.  ESS) 

Aruijo  et  al.  t.  Abbttu.  et  aS. 

ISwpreme  Court  of  New  Mexico.  Jan.  Tenn, 

1891.) 

APFXAIr— REQOTSITXS— FlLISO  TttAKSCRIPf— Ao- 
CURD  AND  SATlSrACTlON. 

1.  Under  Comp.  Lavra  N.  M.  1S84.  S  8189,  pro- 
viding that  if  sppellant  fail  to  fllein  tbeiiupreme 
court,  at  least  10  days  before  the  first  day  of  the 
terra  to  which  the  appeal  is  returnable,  a  tran- 
script of  the  record,  the  appellee  may  produce  in 
court  SQOh  traDSCript,  and  have  the  Judgment 
affirmed,  unlena  good  cause  is  shown  to  the  ood- 
trary,  a  motion  to  afflrm  will  be  denied  when 
filed  after  appellant  has  filed  the  transcript  less 
than  10  days  before  the  commeooemeDt  of  the 
term. 

2.  Rule  28  of  the  supreme  court  provides  that 
appellant  shall  deliver  to  the  attorney  of  the  ad- 
verse party,  at  Ibast  lU  days  before  the  first  day 
of  the  term,  two  printed  copies  of  the  transcript, 
and,  in  case  appollant  fails  to  furnish  the  copies 
appellee  may,  on  24  hours'  notice,  move  on  the 
second  day  of  the  term  to  dismiss  or  affirm. 
Comp.  Laws  M.  H.  1884,  |  atS9,  provides  tfaaL  on 
appellant's  failure  to  file  a  transcript  10  a&yf> 
t>eiore  the  fintt  day  of  the  term,  the  Judgment 
may  be  affirmed  on  appellee's  motion,  "unless 
good  cause  is  shown  to  the  contrary. "  Held,  that 
where  it  appears  from  the  affidavit  of  appellant't 
counsel  that  appellant  was  a  poor  man,  and  una- 
ble to  get  the  money  to  pay  tor  printing  the 
transcript  nntll  less  than  10  d^  before  the  first 
day  of  toe  term,  the  Judgment  would  not  l>e  af- 
fli^ed  on  appellee's  motion,  under  rule  23. 

8.  In  an  action  on  a  sealed  contract  by  which 
plaintifTs  rented  to  defendants  a  number  of  ewes 
at  a  certain  rent,  the  ewes  to  be  returned  at  the 
termination  of  the  lease,  or  tl.SS  a  head  to  be 
paid  for  all  not  returned  by  reason  of  "aocident, " 
and  Sl.SOfor  those  disposed  of  "in  any  other  man- 
ner, "  a  plea  of  accord  and  satisfaction  Is  bad  that 
sets  up  that  defendants  entered  Into  a  new  con- 
tract with  plaintiffs,  whereby  one  of  defendants 
agreed  to  hold  the  balance  of  the  ewes,  after  hav- 
ing redelivered  a  part,  and  to  pay  therefor  20  cents 
per  head  amioal  rent,  instead  of  SB  cents  as  stip- 
ulated by  the  original  controc^  and  that  the  new 
contractwas  executed  by  that  defendant's  contin- 
uing to  hold  the  sheep  thoreunder,  and  that  it 
was  agreed  that  this  new  contract  should  be  a 
full  and  complete  satisfaction  of  the  cHriginal  con- 
tract. 

4.  The  fact  that  the  sheep  were  attached  and 
sold  by  a  co^itor  of  one  of  defendants,  and  that 
plaintiffs  replevied  them,  but  afterwards  dis- 
missed the  suit,  constitutes  no  defemte  to  plain- 
tiffs* suit  for  the  value  of  those  not  returned. 

5.  For  the  sheep  thus  attached  and  sold,  de- 
fendants must  pay  91.  SO  apiece,  as  their  loss  In 
thif  manner  is  not  "accident, "  within  the  terms 
of  ihe  contract. 

6.  Where  the  contract  provides  that  "the  said 
property  [sheepj  Is  to  be  considered  the  same  as 
money  received, "  a  right  of  action  for  its  value 
arises  immediately  upon  the  breach,  and  plain- 
tiffs cannot  recover  rent  also  far  the  time  aftcs 
such  breach. 

Appeal  from  district  court,  Bernalillo 

county. 

wniliim  B.  Cbllden,  for  appellants.  Nefll 

B.  Field,  for  appellees. 

Srkds.  J.  The  abstract  of  the  record  in 
this  case  was  filed  In  the  sunreme  court 
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npon  January  .  1889,  being  only 

 days  before  the  first  day  of  the  Jan- 
uary term  of  that  year.  The  appellants 
failed  to  deliver  to  the  attorney  of  the  ap- 
pellee two  copies  of  the  transcript  10 
days  before  the  first  day  of  the  term,  aa 
required  by  role  28  of  the  rules  of  the  su- 
preme court.  The  first  day  of  the  1889 
terra  fell  npon  January  7th.  Upon  the 
6tb  day  of  January,  1889,  the  app^lees 
gave  notice  to  the  appellants  that  tUey 
would  upon  January  Nth,  being  the  second 
day  of  the  term,  move  the  court  to  strike 
the  case  from  the  docket,  and  atfii*m  the 
Judgment  of  the  district  court.  They  filed 
their  affidavit  and  motion,  In  accordance 
with  that  notice,  upon  January  8,  1889. 
The  motion  of  the  appellees  was  predi- 
cated apon  two  grounds,  viz.:  (1)  "Be- 
cause you  did  not,  at  least  ten  days  be- 
fore the  firet  day  of  the  January  term, 
1889,  of  said  supreme  court,  file  in  the 
office  of  the  clerk  of  sFiid  court  a  complete 
transcript  of  the  record  and  proceedings 
In  Hald  pause. "  (2)  "Because  yon  did  not, 
a  least  ten  days  before  the  first  day  of 
the  said  term  of  said  soprenie  court,  deliv- 
er toNelll  B.  Field,  the  attorney  for  the 
appellees,  two  printed  copies  of  the  tran- 
script of  therecord  In  said  ca  use. "  Counsel 
for  appellees  strenuously  contends  for  the 
rights  of  his  clients  under  this  motion: 
and  as  the  questions  therein  raised,  if 
now  decided,  may  definitely  settle  a  mat- 
ter of  procedure,  the  motion  will  be  con- 
sidered with  some  thoroughness. 

Th?  two  grounds  of  the  motion  Involve 
the  construction  of  a  section  of  the  (Com- 
plied I^aws  of  New  Mexico  of  1884,  (sec- 
tion 2189,}  and  also  of  a  rule  of  the  su- 
preme conrt,  (No.  28.)  Section  2189  pro- 
vides substantially  as  follows:  The  appel- 
lant shall  file  hi  the  supreme  court,  at 
least  10  dtiys  before  the  first  day  of  such 
court  to  which  the  appeal  is  returnable, 
a  perfect  transcript  of  the  record  and 
proceedings  in  the  case.  If  he  fail  to  do 
ao,  the  appellee  may  produce  in  court 
such  transcript;  and,  II  it  appears  there- 
by that  an  appeal  has  been  allowed  in  the 
cause,  the  conrt  shall  affirm  the  Judgment, 
unless  good  cause  shall  be  shown  to  the 
contrary.  The  facts  show  that  the  rec- 
ord was  not  filed  as  herein  contemplated, 

but  it  was  filed  some  days  before 

the  first  day  of  the  term,  and  before  the 
appellee  filed  his  motion  to  affirm  the 
Judgment.  Is  the  motion,  upon  this 
ground,  well  taken? 

1.  The  objwt  of  the  statute  Is,  undoubt- 
edly, to  assure  promptness  In  obtaining  the 
decision  of  the  appellate  court,  in  order 
that  the  buccesHful  litigant  in  the  nisi 
prius  court,  if  rightfully  entitled  to  his 
Judgment  or  decree,  may  not,  by  negli- 
gence or  willful  dereliction  on  the  part  of 
the  appellant,  be  deprived  of  his  rights. 
However,  It  is  evident  that  the  enforce- 
ment of  the  appellee's  rights  under  this 
statute.  In  the  first  Instance,  depends 
upon  his  own  action.  The  appellant  Is 
prima  f»cie  negligent,  and  loses  his  right 
to  prosecute  his  appeal,  when  less  than 
10  days  remain  before  the  first  day  of  the 
term,  and  the  transcript  Is  not  tiled. 
Then  is  the  time  for  the  apiiellee  to  more; 
for  immediately,  in  contemplation  of  law. 


his  rights  are  infringed.  He  then  has  a 
duty  to  perform,— a  duty  Jtast  as  impera- 
tive as  the  previous  duty  of  the  appellant, 
—and  that  Is  to  produce  In  court  the  tran- 
script, and  move  to  affirm  the  Judgment. 
If  he  tails  to  do  so,  but  allows  the  api>el- 
lant  to  file  the  transcript,  the  presumption 
certainly,  arises  that,  as  he  has  not 
moved  before,  be  does  not  consider  his 
rights  interfered  with.  The  appellee  con- 
tends that  it  would  be  a  useless  and  vain 
thing  for  him,  after  the  appellant  bad 
filed  the  transcript,  to  also  file  a  tran- 
script, and  then  move  to  affirm  thejnclg- 
nient;  that  the  appellant's  is  sufficient. 
True,  It  would  be  useless  and  vain;  but 
the  error  of  the  learned  t^onnBel  is  in  as- 
suming that.  Immediately  upon  the  clos- 
ing of  the  10  daj's  without  appellant's  fil- 
ing the  record,  he  has  an  absolute  right 
to  have  the  Judgment  affirmed.  If  he 
fails  tu  act  with  promptness,  he  may  In 
effect  extend  the  day  of  grace  to  Ills  ad- 
versary, who  may  ta}£e  advantage  of  it. 
as  In  this  case,  while  such  statutes 
should  not  be  so  Interpreted  as  to  render 
them  easy  of  evasion,  and  of  no  practical 
value,  at  the  same  time  they  should  have 
some  ficslbleness,  so  that  they  may  not 
be  oppressive.  This  holding  is  not  with- 
out the  support  of  respectable  authorities. 
Rule  9  of  the  supreme  court  of  the  United 
States  is  essentially  the  same  as  the  stat- 
ute under  consideration:  and  that  court 
has  held  that  it  does  not  consider  themle 
as  ajiplylng  where  the  transcript  has 
been  filed  by  the  appellant  before  the  mo- 
tion to  dismiss.  Bingham  v.  Morris,  7 
Cranch,  99;  O wings  v.  Tiernan,  10  Pet.  'M; 
Sparrow  v.  Strong,  3  Wall.  103;  Bt'ans  v. 
Bank.  184  U.  S.  330,  10  Snp.  Ct.  Rep.  493. 

2.  The  second  ground  of  the  apt>ellee*R 
motion  is  based  upon  a  portion  of  rule  23 
of  the  rules  of  the  supreme  court,  whicii 
readsns  follows:  "And  he  [tlie  appellant] 
shall  also  deliver  to  the  attorney  of  the 
adverse  party,  at  least  ten  days  before  the 
first  day  of  the  term,  two  printed  copies 
of  said  transcript  of  record.  •  *  •  In 
case  the  appellant  or  plaintiff  in  error  neg- 
lects to  furnish  to  the  adverse  party  the 
said  namber  of  copies  of  the  transcript  of 
record,  the  latter  shall  be  entitled  to 
move,  on  affidavit  and  twenty -four  houm' 
notice  of  motion,  on  the  second  day  of  the 
term,  that  the  cause  be  stricken  from  tlie 
docket,  and  the  judgment  appealed  frum 
be  affirmed,  or  the  appeal  dismissed."  It 
will  be  noticed  that,  as  to  this  rule,  the 
day  upon  which  the  motion  can  be  filed  to 
fixed, — the  second  ;  that  It  is  based  upon 
affidavit  and  notice  of  the  motion  to  the 
appellant  24  hours  before  Its  being  filed. 
While  the  rule  contemplates  that  these 
copies  should  be  delivered  10  days  befure 
the  first  day,  yet  it  would  seem  that  the 
delay  would"  not  be  fatal.  If  delivered  b^ 
fore  the  filing  of  the  motion:  for  the  rule 
says,  "in  ease  the  appellant  neglects  to 
furnish,"  etc.,  not  "neglects  to  furnish  ten 
days  before, "  etc.  But  In  this  case  the  ap- 
pellants have  neglected  to  furnish  the  cop- 
ies In  accordance  with  the  i-ule,  and  the 
appellees  have  In  every  particular  com- 
plletl  with  the  requirements  aa  to  filhig 
their  motion  for  dismissal.  While  there  1^ 
nu  direct  adjudication  In  the  reported 


Digilized  by 


Google 


X.M.) 


ABMUO  «.  ABBTTtA. 


T78 


cases  of  the  territory  npon  this  rule,  yet 
tbsre  are  ovgatlve expressions  iu  anumber 
of  cases  which  plainly  Indicate  the  opinion 
uf  the  supreme  court  opon  It.  In  Evans 
T.  Baggs..4  N.  M.  347. 13  Pac.  Rep.  207.  the 
conrtsays:  "When  It  Is  desired  to  strike 
out  records  under  this  rule,  all  the  require- 
ments of  the  rule  must  be  complied  with. 
The  motion  must  be  filed  upon  the  second 
day  of  the  term,  supported  by  affidavit; 
and  notice  must  be  served  upon  appellant 
or  his  counsel,  twenty-lonr  hoars  previous 
to  the  flilDK  of  the  motion,  that  It  vrill  be 
flied,  and  upon  what  ground  It  is  based." 
See,  also.  Mora  v.  Schick,  4  N.  M.  158, 13 
Pac.  Rep.  341.  The  motion  under  constd- 
eratlou.  as  to  Its  second  f^round,  fully 
complied  with  the  rule  as  interpreted  by 
this  court  in  the  above  citation.  It  would 
seem,  therefore,  that  the  motion  as  to  the 
second  ^ound  was  well  taken,  and  should 
tw  sustained.  Bowever,  there  Is  another 
phase  of  this  motion  which  requires  atten- 
tion. The  statute  (section  2189)  says, 
amons  other  thlnKs,  that  '^the  court  shall 
affirm  the  Judgment  unless  good  cautte 
shall  be  shown  to  the  contrary. "  The  ap- 
pellaat'B  counsel  filed  an  affidavit  In  this 
court  all^uK  that  his  client  was  a  poor 
man,  and  was  not  able  to  obtain  the  money 
with  which  to  procure  a  transcript  of  rec- 
ord of  the  case  until  after  the  time  for  flt- 
\ng  It  in  the  clerk's  office  had  expired. 
Was  this  such  good  cause  shown  as  to 
take  the  ease  out  of  the  statutes?  It  Is 
not  the  duty  of  the  attorney  to  furnish 
the  means  for  his  client.  The  fact  that 
a  man  Is  poor  is  not,  as  a  general  rule, 
a  reason  why  he  should  be  shown  any 
more  leniency  than  a  prosperous  per- 
son. At  the  same  time,  where  a  man  Is 
poor,  and  mak^s  u  laudable  effort  to  pro- 
tect his  rights,  and  Is  temporarily  embar- 
rassed, be  should  not  be  denied  the  merci- 
ful provlsfons  of  the  law,  when  by  grant- 
ing it  the  adversary  Is  In  no  worse  posi- 
tion than  he  would  huve  been  if  the  un- 
fortunate litigant  had  been  able  to  do  cer- 
tain acts  a  tew  days  earlier.  It  Is  true 
that  the  affiant  has  not  said  that  his  client 
used  due  dllIgaice,commensurate  with  his 
circnmstances.to  procure  the  needed  mon- 
ey; but,  as  the  record  shows  that  the 
transcript  was  filed  five  days  before  the 
flrst  of  the  term,  the  presumption  here 
would  certainly  be  that  he  had  made 
diligent  eOort.  Of  course,  as  his  tran- 
script waa  in  time  any  way,  under  the 
construction  heretofore  given  to  the  stat- 
nte,  the  quentlon  Is  only  material  upon 
the  second  ground.  Are  we  JustlHed  In 
making  any  exceptions  to  rule  23?  It 
Is  conceivable  that,  it  ^e  are  not.  the 
rlghteousnnss  of  the  statute  in  its  desire 
to  save  the  rights  of  chose  who  have  tailed 
to  flte  the  transcript,  but  could  not  do  so. 
In  time,  though  for  **  a  good  cause, "  would 
be  nulllfled.  Suppose  a  transcript  was 
procured,  but  before  it  was  filed,  through 
no  fault  whatever  ot  the  appellant,  It  was 
burned  or  stolen ;  that  with  all  possible  ce- 
lerity it  would  betmpractlcabletoobtain  a 
Dew  one  and  file  it  before  the  third  day  of 
the  term.  Now,  clearly,  this  would  be  '^a 
good  cause,"  nnderthestatute.  to  interfere 
m  behalf  of  the  appellant;  but,U  the  court 
has  no  power  to  relax  the  rigor  of  rule  2S, 


all  ihe  appellee  would  have  to  do  would 
be  to  file  his  notice,  affidavit,  and  motion 
on  the  second  day,  and  absolute  deprive 
the  court  of  Its  undoubted  right  under  the 
statute.  It  does  not  seem  to  us  that  the 
rule  contemplates  any  such  suicidal  pro- 
cedure; but,  rather,  that  while  rule  231b 
to  be  sustained  in  its  rigor  In  all  cases 
where  the  transcript  is  In  existence  In  time 
for  a  proper  filing,  yet  when  the  failure  to 
file  copies  with  the  adverse  attorney  In  ac- 
cordance with  the  rule  la  because  of  a  lalt 
ure  to  file  the  transcript  with  the  clerk  In 
time,  and  for  that  failure  there  Is  "a  good 
cause"  under  the  statute,  then  the  same 
cause  will  apply  to  the  failure  under  the 
rule,  and  Justify  this  court  in  retustng  to 
enforce  its  provisions.  It  will  be  borne  In 
mind,  however,  that  we  lay  down  no  gen- 
eral rule  by  which  rule  23  can  be  dispensed 
with.  Each  case  depends  solely  upon  its 
own  peculiar  facts.  The  affidavit  filed  In 
this  case,  "showing  a  good  cause  to  the 
contrary  "  why  the  penalties  of  the  stat- 
ute should  not  be  enforced,  and  It  being 
evident  that  the  failure  In  this  particular 
case,  under  rule  28,  is  dependent  upon  the 
failure  under  the  statu  te.  we  believe  that 
the  moUon  of  the  appellee  should  be  over- 
ruled. 

This  Is  a  case  In  covenant,  upon  a  con- 
tract under  seal.  The  declaration  sub- 
Btnntlally  alleges  that  the  plaintiffs'  tes- 
tator rented  to  the  defendants  4,0S7  ewes 
for  a  time  determinable  at  the  pleasure 
ot  either  party ;  that  the  defendants  were 
to  pay  a  rental  of  25  cents  per  ewe  each 
year.iu  advance. upon  the  25th  of  August; 
that  If,  by  reason  ot  accident,  the  defend- 
ants could  not  redeliver  any  of  said  ewes, 
then  they  were  to  be  paid  for  at  the  rate 
of  $1.25  each,  but,  it  they  were  disposed  of 
by  said  defendants  "In  any  other  man- 
ner, "  then  they  were  to  be  paid  for  at  the 
rateof  f  1.S0  each ;  that  the  rental  was  not 
paid,  and,  though  often  requested,  the 
defundauts  refused  to  deliver  said  ewes. 
To  this  declaration  the  defendants  filed 
sundry  pleas,  alleging  (1)  a  partial  deliv- 
ery; (2)  that  there  was  a  new  agreement 
between  the  plaintiffs  and  one  ot  these 
defendants  which  was  a  "complete  satis- 
faction of  the  contract"  sued  upon;  and 
(3)  that  the  ewes  were  taken  from  the  de- 
fendant Abeytla's  poBsesslou  by  the  sher- 
iff of  Santa  Ke  county  on  a  writ  of  attach- 
ment upon  the  suit  of  one  Barela  against 
the  said  defendant  Abeytia;  that  the 
paintiffs  herein  replevied  said  property, 
and  returned  It  to  the  defendant  Abeytia, 
but  afterwards  dismissed  his  suit,  where- 
upon the  ewes  were  returned  to  the  sher- 
iff, who  sold  them  upon  the  attachment 
and  judgment  against  the  said  Abeytia; 
and  that  such  disposal  of  the  ewes  consti- 
tuted "inevitable  accident,"  whereby  It 
was  Impossible  for  the  defendants  to  re- 
turn said  ewes.  The  plalntlfb  demurred 
to  the  second  and  third  pleas  upon  the  fol- 
lowing grounds:  As  to  the  second  plea, 
because  (1)  it  attempts  to  set  up  a  substi- 
tuted, unexecuted  parol  agreement  in  dis- 
charge of  the  covenant  sued  on;  (2)  at- 
tempts to  set  up  by  way  of  defense  an 
accord  without  satisfaction ;  (3)  there 
was  no  consideration  for  the  agreement 
set  up  in  discharge  thereof.  As  to  the 
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third  plea, because tbelnstitutlon  and com- 
DieDcement  of  the  action  of  replevin,  and 
the  dlsmiBHal  thereof,  was  and  la,  Inlaw, 
no  defense  to  defendants*  breach  of  cove- 
Dant  set  forth  in  the  declaration.  The 
demarrem  to  tlieee  pleas  were  BaRtained, 
to  which  ruling  the  defendants  excepted. 
The  cQse  was  then  tried  by  the  court  on 
the  Issues  joined,  nnd  Judgment  given  for 
the  plaintiffs.  The  couft  found  that  there 
bad  been  a  partial  performance  by  de- 
Hrerinfs  1,867  ewes,  and  tbe  payment  of 
rental  up  to  June  5,  1885,  except  the  sum 
of  f:M4.S0;  that  the  balance  of  the  con- 
tract was  unperformed;  and  the  plaintiffs 
were  entitled  to  recover  the  value  of  2.720 
ewes  at  fl.SO  a  head,  with  rent  for  2.720 
sheep  from  June  5,  1885,  to  the  date  of  the 
commencement  of  this  action,  on  August 
17, 188«.  The  defendant  filed  a  motion  for 
a  new  trial,  trhlrta  was  overmled,  where- 
upon he  toolc  an  appeal,  and  makes  14  as- 
signments of  error.  I'hese  nsHlgnments 
are  Interdependent,  and  In  our  view  of  the 
case  a  consideration  of  8  or  4  disposes  of 
all. 

The  first, and  most  material,  one  Is  that 
there  was  error  in  snsrainlDg  plaintiffs* 
demurrer  to  defendants'  second  plea.  It 
vill  be  necessary  to  set  oat  the  material 

fiortlons  of  that  plea  in  order  that  it  may 
□lly  appear  whether  or  ifo  there  was  er- 
ror. After  pleading  full  payment  of  rent, 
a  partial  delivery  of  the  sheep,  and  a 
meeting  for  the  purpose  of  delivering  and 
receiving  the  balance  of  tbe  sheep,  the  plea 
continues:  "And  the  defendants  further 
aver  that  then  and  there  the  said  defend- 
ant Lorenzo  A.  Abeytla  entered  Into  anew 
contract  and  agreement  with  the  said 
plaintiffs,  by  which  he  (the  said  Lorenzo 
A.  Abeytla)  agreed  to  hold  the  balance  of 
said  ewes  •  ♦  •  under  a  new  contract 
between  the  sold  L.  A.  Abeytla  alone  and 
Che  said  plaintiffs,  and  In  accordance  with 
the  terms  of  which  he  (the  said  L.  A.  Abey- 
Ha)  was  to  pay  twenty  cents  per  head  an- 
nual rental  for  the  said  ewes,  and  that  the 
said  new  contract  was  then  and  there  ex- 
ecuted by  the  said  defendant  continuing 
to  hold  the  said  ewes  thereunder;  and 
that  it  was  then  and  there  agreed  by  and 
between  the  said  defendant  L.  A.  Abeytla 
and  tbe  said  plaintiffs,  in  consideration 
of  the  said  defendant  L.  A.  Abeytla  agree- 
ing to  hold  and  continuing  to  hold  the 
said  ewes  under  said  new  contract,  that 
the  said  new  contract  and  agreement 
should  be  substttutedfor  the  old  contract; 
and  the  said  plalntifhi  then  and  there  en- 
tered into  the  said  new  contract,  and 
agreed  that  in  consideration  of  the  mak- 
ing of  said  new  contract  by  the  said  de- 
fendant L.  A.  Abeytla,  and  tbe  holding  of 
the  ewes  thereunder  as  aforesaid,  that  the 
same  should  be  a  full  and  complete  satis- 
faction of  the  contract  mentioned  in  plain- 
tills'  declaration  upon  which  this  suit  Is 
brought.  *  It  will  be  noticed  that  there  la 
no  alle^atton  that  the  balance  of  the 
sheep  were  ever  delivered  or  tendered  ac- 
cording to  the  terms  of  the  original  con- 
tract. The  inference,  therefore,  is  that  the 
defendants  failed  ro  to  do.  and  that  there 
was  a  breach  of  the  contract.  This  Infer- 
ence ie  corroborated  by  the  allegations  of 


the  plea,  which  saysthatthe  new  contract 
was  "a  full  and  complete  satisfaction"  of 
the  original  contract.  If  tliere  bad  been 
a  delivery,  there  would  have  been  no  need 
of  a  satisfaction;  the  deli v«>ry  wpald  have 
been  a  satistaction.  If  there  was  no  ddlv- 
ery,  then  there  certainly  was  a  breach. 
As,  then,  tbls  new^  agreement  Is  pleaded 
as  a  satisfaction  for  the  original  contract, 
it  Is  certain  that  it  Is  done  so  as  an  ac- 
cord and  satisfaction.  Has  it  set  ont  a 
good  accord  and  satisfaction? 

Tbe  appellant  argues  that  the  facts  al- 
leged in  the  plea  make  out  a  case  of  i>er- 
formance  and  satisfaction,  or,  rather,  an 
abandonment  or  rescission,  not  a  modifi- 
cation, of  the  original  contract.  That  It 
was  not  a  modification  seems  plain,  for 
thecontract  pleaded  had  asoneof  the  par- 
ties only  one  of  the  defendants,  and  tberf 
is  nothing  said  as  to  terms  pzcept  as  to 
holding  the  sheep,  and  paying  SO  cents  per 
head  Instead  of  25  cents,  and  there  fs  noth- 
ing showing  an  intention  to  modify  the 
original  contract.  Neither  la  it  an  aban- 
donment or  rescission,  as  held  In  the  cited 
case  of  Qreen  t.  Wells.  2  Cal.  584.  In  thai 
case  the  plaintlfta  informed  the  defendant 
that  they  were  unable  to  falflll  thdr  con- 
tract, and  that  they  would  forfeit  thi- 
money  due  them  if  the  defendants  would 
consent  to  tbe  abandonment  of  tbe  con- 
tract. This  the  defendants  agreed  to  do 
In  the  case  before  us  a  different  state  of 
facts  exists.  The  defendunU  here  could 
have  fulfilled  their  contract.  There  was 
nothing  due  from  plaintiffs  to  these  de- 
fendants upon  which  to  predicate  a  con- 
sideration for  abandoning  the  original 
contract.  It  seems  to  have  been  entirely 
one-sided,  and  that  entirely  for  this  de- 
fendant. That  the  plea  makes  out  a  per 
lormance  and  satisfaction  is  true.  If  by 
that  Is  meant  an  accord  and  satisfac- 
tion. Theearlycasesupon  accordandsat- 
isfactlon  held  to  the  doctrine  that  a  con- 
tract made  onder  seal  could  not  be  satis, 
fled  by  a  parol  contract.  This  has.  In  n 
measure,  been  modified  by  the  later  case.- 
where  the  new  agreement  was  executed. 
In  Smith's  Lending  Cases,  In  the  valuable 
notes  to  the  case  of  Cumber  v.  Wane.  1 
Strange,  436,  upon  page  647  of  volume  1, 
(8th  Ed.,)  It  la  laid  down'tbat  a  parol  ac- 
cord and  satisfaction  cannot  discbarge  the 
instrument  or  obligation,  but  may  dis- 
clinrge  tbe  money  due  upon  it,"  H  thi£ 
bad  been  a  suit  for  the  rental  simply,  the 
plea  may  have  been  good ;  but  It  would 
seem  that  It  could  not  be  good  In  attempt- 
ing to  discharge  the  Instmment  Usdf. 
There  is  another  serious  objection  to  this 
plea,  and  that  that  it  attempts  to  dis* 
charge  a  lan?er  obligation  by  a  smaller, 
without  In  any  way  placing  the  plalntlfffl 
In  a  better  position.  The  relation  would 
seem  to  be  the  same  as  to  the  plalntltb. 
except  that  they  were  to  have  only  2U 
cents  per  bead  for  the  sheep  Instead  of  25 
cents,  and  only  one  bonnd  to  pay  It  In- 
stead of  three,  and  with  no  other  terms  as 
to  the  contract  except  the  agreement  to 
hold  the  sheep  and  pay  for  their  use,  but 
when,  where,  or  how  Is  not  stated.  Upon 
page  648.  toI,  1.  Smith,  I^end.  Oas.,  we 
have  tbe  result  of  the  cases  summarised 
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In  thetollowlns  language:  "It  aeeniHtobe 
reasonably  woQ  settled  by  tbe  American 
cases  tbat  the  giving  and  •  accepting  of  a 
emaller  sum  of  money  In  payment  or  satis- 
faction of  a  larger  one  due  la  not  a  valid 
discharge,  and  cannot  be  pleaded  eitlier 
as  payment  ur  as  accord  and  satlRfac- 
tlon."  See  cases  there  cited.  We  think 
that  tbis  new  contract  was  not  execoted. 
Tho  d^endants  plead  it  as  executed  by  the 
defendant  Abeytla  "contlnnlng  to  bold 
the  said  ewM  thereunder ; "  but  there  is  no 
allegation  that  the  plaintiffs  have  ever  re- 
ceived anything  (or  said  sheep  under  the 
new  contract,  nor  that  the  plalutlUs  ever 
had  the  sheep  In  thdr  bands,  and  passed 
them  Into  the  control  of  tbe  defendants 
under  the  new  contract.  In  order  to 
make  a  good  satisfaction  for  a  contract 
to  be  set  aside,  the  new  contract  should 
have  In  It  an  executed  consideration  of 
value  to  the  obligee.  There  is  none  what- 
ever in  this  plea  shown.  There  is  only  a 
promise  to  pay  20  cents  porhead.  The  ob- 
ligor has  done  nothing  new;  has  not 
changed  his  portion  at  all;  he  still  holds 
the  sheep,  while  the  manner  In  which 
the  plea  1b  drnwn  might  at  first  blush 
seem  to  set  forth  a  good  defense,  yet  upon 
a  careful  analysis  it  le  apparent  that  It  is 
fatuity  defective,  and  that  the  ruling  sus- 
taining tbe  demurrer  was  correct.  , 
The  second  error  assigned  was  tbat  the 
court  erred  In  sustaining  the  demurrer  to 
tbe  defendnnte' plea  that  the  sheep  were 
talien  from  tbe  defendant  Abeytla  upon 
an  attachment  against  him;  and  tbat 
after  tbe  plaintiffs  had  replevied  them, 
and  returned  them  to  tbe  defendants,  he 
afterwards  dismissed  the  replevin  suit,  and 
allowed  them  to  be  sold  by  tbe  sherlN. 
We  are  unable  to  see  any  error  herein. 
Possibly,  the  plaintiffs  may  have  at  first 
thongbt  that  he  would  save  his  property 
In  the  sheep  by  assertirg  his  prior  right 
to  tbem,  and  afterwards  concluded  that, 
as  tbe  defendants  held  them  underacon- 
truct,  they  might  protect  bis  right,  and 
that  he  would  look  to  them  for  satisfac- 
tion, as  he  had  a  perfect  right  to  do.  It 
cannot  be  urged  that  the  contract  was  at 
an  end  by  the  taking  under  the  replevin, 
for  the  plaintiffs  immediately  passed  them 
Into  tbe  hands  of  the  defendants,  and  there 
was  never  any  agreement  that  the  con- 
tract should  be  terminated  by  such  deliv- 
ery as  contemplated  by  the  contract. 
Then,  too,  the  evidence  conclusively  shows 
that  the  said  replevin  suit  was  instituted 
for  and  at  ttie  request  of  the  defendants. 
The  sheriff  sold  said  ewes  under  tbe  at- 
tachment and  judgment  against  the  de- 
fendant Abeytla.  The  court  therefore 
found  that  tbe  vahie  of  the  sheep,  under 
the  controRt,  was  $1.50  per  head.  To  this 
finding  the  defendants  except,  and  urge 
that  this 'Is  "accident,"  under  tbe  terms 
of  the  contract,  and  their  value  should  be 
$1.25  per  bead.  It  seems  to  us  that  "ac- 
cident"  Is  any  casualty  which  could  not  be 

firevented  by  ordinary  care  and  diligence, 
t  cannot  be  presumed  tlmt  parties  will 
enter  Into  contracts,  and  place  property 
In  another's  possession,  with  a  price  there- 
on varying  as  to  contingency,  and  Intend 
tbat  the  lesser  sum  Is  to  cover  the  obli- 
gor's own  fault.  The  smaller  sum  was  to 


Erotect  him  against  accidents  over  which 
e  practically  had  no  control ;  as,  for  in- 
stance,  disease.  The  lai^rer  sum  was  to 
protect  the  plaintiffs  against  the  careless- 
ness or  fraud  of  the  defendant.  He  could 
have  saved  the  sheep  by  paying  hie  debte. 
Instead,  he  saw  flt  to  pay  his  debts  with 
another  person's  property.  This  was 
clearly  disposing  of  them  In  "any  other 
manner"  than  by  accident.  The  court's 
finding  was  correct. 

The  last  error  which  we  think  material 
to  consider  Is  the  eleventh.  In  which  tbe 
court  refused  to  declare,  as  a  matter  of 
law,  that  if  •&  breach  of  the  contract  oc- 
curred on  September  25,  1885,  thereafter 
plaintltTs  were  not  entiUed  to  recover  tbe 
rent  contracted  for,  but  only  6  per  cent. 
Interest  upon  the  money  due  at  that  time. 
That  tbe  rule  here  contended  for  Is  correct 
under  certain  circumstances  Is  undoubted- 
ly tme,  but  whether  or  no  It  is  applicable 
here  depends  npoo  tbe  terms  of  the  con- 
tract, if  there  are  any,  governing  it.  It 
appears  tbat  a  value  was  placed  upon  the 
sbe^,  and  the  contract  specifies  that  "the 
said  property  Is  to  be  considered  the  same 
as  money  received."  When,  then,  a  breach 
of  the  contract  occorrfed,  Immediately  a 
cause  of  action  arose,  and  then  plaintirfs 
could  have  sued  thereon,  and  recovered  ci- 
ther the  ewes  or  their  valnein  mon^.  At 
the  time  of  the  breach  the  plaintiffs  could 
have  hud  the  ewes,  for  they  were  In  tbe 
ptisseselon  of  the  d^endants ;  or,  if  they 
failed  to  deliver  them,  then  their  value,  at 
$1.50  per  head.  It  rested  entirely  with 
the  plaintiffs  as  to  when  they  should  begin 
their  suit.  Cau  It  be  contended  that  the 
plaintiffs  may  specnlate  upon  their  right 
of  action?  And  yet.  If  the  contention  of 
tbe  connael  la  correct,  they  may  refuse  to 
Institute  suit  for  years,  and  then  recover 
the  value  of  tbe  sheep, and  the  rent  agreed 
upon  for  those  years;  while,  if  suit  was 
Instituted  at  once,  the  damages  would  bo 
the  value  of  tbe  sheep.  The  contract  was 
at  au  end  at  Its  breach ;  tbe  value  of  tbe 
contract  then  was  a  moneyed  value;  the 
damages  for  tbe  use  of  money  would  be 
the  lesal  rate  of  Interest.  We  think,  there- 
fore, tbat  the  court  erred  In  refusing  to 
declare  the  law  In  this  respect  as  asked  by 
the  defendant.  There  was  an  error  of 
$502.35  in  tbe  Judgment.  Judgment  will 
therefore  be  given  tor  $5,229.42,  with  intei^ 
est  at  6  per  cent,  from  October  6,  IStsS. 
Judgment  affirmed. 

O'Brien,  C.  J.,  and  Fbbeham,  McFik, 
and  liEB,  JJ concur. 

(6  N.  H.  676) 


CHILDBBS  T.  IiBB. 

(Supreme  Coxat  of  New  MexUso.  Jan.  Term, 

tS9l.) 

LUTOLOHD  AKD  Tb^IANT— TSMAIR  AT  WlUr- 

Leash. 

1.  Where  one  verbaU;  agrees  to  lease  a  room 
for  a  year  provided  be  hiraseu  obtains  a  renewal 
of  his  ground  lease,  and  underthls  agreement  the 
tenant  takes  possession,  but  the  lease  is  sever  ex- 
ecuted nor  tendered  to  him,  he  Is  a  tenant  at  will 
only,  not  a  tenant  from  year  to  year,  and  may 
abandon  the  possession  without  givfog  six  months* 
notice  of  his  intention  to  vacate. 

3.  The  statute  of  frauds,  (39  Cbas.  IL  o.  3,  f 
a^)  deolariag  oral  leases  to  be  valid  U  (or  a  tera 
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not  exceeding  three  years  where  the  rent  re- 
served *<staall  amount  to  ttro-thirds  part  at  least 
of  the  thing  demised, "  means  that  the  rent  re- 
served shall  be  two-thirds  of  the  rental  value, 
not  two-thirds  of  the  value  of  the  fee. 

Appeal  from  district  court,  Bernalillo 
county. 

WnUam  B.  ChiWers,  for  appellant.  NeHl 
B.  Field,  for  appellee. 

Skedb,  J.  This  ia  the  second  time  that 
this  case  lias  been  in  this  court.  It  la  re- 
ported in  4  N.  M.  168. 16  Pac.  Rep.  275,  as 
Cliilders  v.  Talbott.  The  defendant,  Tal- 
bott,  having  died  since  the  first  hearing, 
his  executor,  John  A.  Lee,  was  substi- 
tuted In  his  place  upon  the  record.  There 
was  a  retrial  before  a  jury,  and,  upon 
motion  of  the  defendant,  the  court  in- 
structed the  Jury  to  find  for  him.  Jt  Is  an 
action  In  assumpsit  against  the  executor, 
Lee,  for  an  alleged  balance  due  upon  a 
parol  lease.  The  appellee  contends  (1) 
that  the  lease  was  void,  as  being. within 
the  statute  of  frauds,  in  that  it  was  not 
to  be  perlonned  within  a  year  from  Its 
agreement;  (2)  that  it  did  not  come  un- 
der the  exception  mentioned  In  section  2 
of  suid  statute,  which  provides,  "except, 
nevertheless,  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  there- 
of, whereupon  the  rent  reserved  to  the 
landlord  during  such  term  shall  amount 
to  two-thirds  part  s  t  the  least  of  the  thing 
demised, "  because  the  amount  In  value 
rfserved  as  rent  herein  means  two-thirds 
ol  the  value  of  the  fee,  not  the  rental 
value;  and  (3)  that  the  contract  testified 
to  was  a  mere  executory  agreement  for  a 
lease  In  writing  upon  certain  conditions, 
which  were  never  fulfilled,  and  that, 
notwithstanding  the  entry  and  payment 
of  rent,  U  was  never  anything  more  than 
an  agreement  for  a  future  lease,  and  the 
occupancy  was  simply  a  tenancy  at  will. 
The  appellant  contends,  upon  the  other 
hand,  (1)  that  the  oral  lease  Is  good  under 
the  second  section  of  the  statute  of 
frauds;  (2)  that,  even  If  It  were  not,  when 
a  party  enters  under  an  agreement  for  a 
lease  for  years  he  becomes,  by  the  pay- 
ment of  rt-nt,  a  tenant  from  year  to  year; 
(3)  an  agreement  for  a  lease,  under  which 
the  lessee  goes  Into  possession  and  pays 
rent,  will  be  construed  to  be  a  present  de- 
mise: (4)  a  failure  of  the  le^or  to  tender 
a  written  lease  will  not  justify  the  lessee 
in  repudiating  the  contract.— he  should 
demand  the  lease;  (5)  though  a  parol 
lease,  or  an  ngreement  for  a  lease,  be  void 
under  the  statute  of  frauds,  yet  if  the 
lessee  enters  under  it  the  contract  will  be 
enforced.  He  assigns  as  error  therefor 
(1)  the  directing  of  a  verdict  for  the  de- 
fendant :  (2)  In  overruling  the  plaintiff's 
motion  fora  new  trial;  (3)  In  giving  judg- 
ment for  the  defendant. 

As  to  the  first  two  contentions  of  the 
defendant  there  is  not  now  room  for  argu- 
ment, for  while  the  contract  was  not  to 
be  performed  within  a  year,  yet  it  was  a 
lease  for  less  than  three  years,  upon 
which  the  rent  reserved  was  at  least  two- 
thirds  part  of  the  thing  demised ;  and  It  Is 
now  held  in  this  territory,  and  Is  the 
general  holding  of  the  courts  of  the  coun- 
try, that  this  means  two-thirds  part  of 


the  rental  value  of  the  demised  premises. 
Chiiders  v.  Talbott,  4  N.  M.  168, 16  Pac. 
Rep.  27.5.  Whether  or  no  the  contention 
of  the  appellant  Is  correct  depends  en- 
tirely upon  the  nature  of  the  holding 
by  Talbott.  Was  he  holding  under  the 
oral  lease  which  was  to  be  atterwarfls 
simply  put  Into  writing?  All  the  test!- 
niony  was  Introduced  by  the  plalntitr. 
The  testimony  of  the  defendant,  Talbott, 
taken  upon  the  previous  hearing,  was  In- 
troduced by  the  plaintiff.  The  evidence 
was  practically  unanimous  tha  t  Mr. 
Talbott  was  to  have  the  lease  of  the  room 
for  one  vear  at  a  monthly  rental  of  960 
from  April  1,  1883,  provided  that  the 
plaintiff  could  secure  a  renewal  of  the 
ground  lease,  which  terminated  about 
June  1, 1883;  that  Talbott  went  into  pos- 
session April  1,1883;  that  no  lease  In  writ- 
ing was  ever  tendered  the  defendant;  that 
he  objected  to  the  closing  of  a  certain 
door  between  his  room  and  an  adjoining 
one  used  as  an  opera-house;  that  upon 
the  fallui'C  of  the  plaintiff  to  open  Raid 
doorhe  returned  the  keys  to  the  plalntllT'e 
cestui  que  trust,  and  tendered  the  balance 
of  rent  up  to  time  of  leaving,  which  was 
declined,  though  the  keys  were  retained. 
Whether  or  not  this  oral  agreement  be- 
tween Chiiders  and  Talbott  was  a  Itase. 
or  only  an  agreement  for  a  lease,  dependii 
upon  the  terms  thereof,  and  the  action  of 
the  parties  under  it.  If  there  Is  a  condi- 
tion attached  to  the  granting  of  the  lease, 
and  it  Is  to  be  subsequently  executed, 
it  operates  only  as  an  agreement  for  a 
lease.  Tayl.  Landl.  &  Ten.  (Sth  Gd.)  §  3d. 
"  Whenever,  therefore,  the  Instrument 
makes  the  demise  dependent  on  a  condi- 
tion or  stipulation  yet  to  be  periornied, 
it  operates  as  an  agreement  only."  Id. 
§  40.  It  is  quite  certain,  then,  that  the 
agreement  testiQed  to  was  an  agreement 
for  a  lease;  and  until  Talbott  obtained 
a  written  lease,  or  was  entitled  to  one  un- 
der this  contract, That  his  holding,  what- 
ever Its  character  and  consequences,  de- 
pended entlr^upon  the  oral  agreement 
for  a  lease.  He  entered  under  that.  It  Is 
contended,  therefore,  that,  as  the  agree- 
ment was  for  a  year,  the  law  contem- 
plates the  taking  possession  and  paying 
the  rent  as  a  present  demise,  and  that  the 
tenancy  la  one  from  year  to  year.  To  this 
proposition  the  appellant  cites  an  array 
of  authorities  which,  If  In  point,  would 
be  absolutely  decisive  of  the  question. 
The  cases  of  Kerr  v.  Clark.  19  Mo.  132; 
Laughran  v. Smith. 75  N.  Y.205;  and  Kop- 
lltz  V.  Gustttvus,  48  Wis.  48,  3  N.  W.  Rep. 
754,— are  typical  of  the  doctrine  con- 
tended for,  yet  in  each  case  the  contract 
was  an  oral  agreement  for  a  term  ot 
years,  upon  which  term  the  tenant  had 
entered  and  occupied  over  one  ^ear.  It 
was  held  In  these  cases  that  the'  terma  of 
the  agreement  and  the  acts  of  the  parties 
conclusively  showed  that  it  was  an  agree- 
ment for  a  lease  from  year  to  year.  In  all 
these  rasea  where  there  was  an  agree- 
ment for  a  lea&e,  and  an  entry  under  that 
agreement,  and  the  courts  have  held  the 
tenancy  to  be  In  accordance  with  the  oral 
contract,  it  was  possible  for  the  tenant 
at  any  time  to  demand  the  written  lease, 
and  for  the  landlord  to  give  It.   In  the 


Digilized  by 


Google 


X.  H.) 


BACHKLDEB 


o.  CHAVES. 


783 


caoe  at  bar  that  rnle  would  not  hold.  At 
any  time  before  the  renewal  of  the  Kfouid 
lease  by  the  plaintiff  It  would  have  been 
Impusttlble  for  the  landlord  to  have  given 
a  written  lease  which  would  have  then 
aud  there  Invested  the  tenant  with  a  terra 
for  a  year.  Yet  the  contention  is  that 
what  the  landlord  could  not  do  the  law 
by  implication  will  du;  for  the  urgument 
is  that,  when  the  tenant  entered  under 
the  oral  agreement,  he  at  ouce  entered 
npou  u  tenancy  from  year  to  year;  not 
when  the  ground  lease  was  obtained,  but 
upon  April  Ist.  Alt  the  rights  of  such  a 
tenancy  then  attached  as  againHt  the 
tenant,  and,  as  the  rights  of  the  landlord 
and  tenant  are  reciprocal,  against  the 
landlord.  Put  the  position  to  the  test. 
If.  now,  the  plaintiff  had  failed  to  obtain 
the  ground  lease,  could  Talbott  have  sued 
Chllders  for  damage  for  a  failnreto  pro- 
tect him  In  hla  yearly  tenancy  ?  Clearly 
not,  under  the  lease  agreed  for.  for  that 
was  a  conditional  lease;  but  If,  lu  spite 
of  that  condition,  ho  was  In.  for  a  year 
under  the  oral  agi*eenient,  then  the  land- 
lord could  have  been  held  for  damages  for 
a  failure  to  make  the  term  good.  This 
was  not  contemplated  by  either  the  terms 
of  the  agreement  or  acts  of  the  parties. 
It  Is  quite  evident  that,  under  the  facts  in 
this  case,  the  tenancy  here  was  not  from 
year  to  year,  but  at  most  at  will. 

If  the  tenant  had  taken  the  written  lease 
which  had  been  agreed  upon,  when  the 
plaintiff  was  in  a  position'  to  give  it,  or  if 
it  bad  been  tendered  him,  and  without  a 
legal  reason  he  had  refused  it,  there  would 
then  have  been  no  question  but  that  the 
term  would  have  been  rhrtnged  into  one 
from  year  to  year.  But  there  Is  no  evi- 
dence whatever  that  a  written  lease  was 
ever  tendered  him;  such  lease  was  to  be 
given  when  the  plaintiff  obtained  a  re- 
newal of  the  ground  lease.  The  presenta- 
tion of  auch  a  lease  may  reasonably  have 
been  voosldered  notice  that  the  plahitiff 
Jiad  received  the  renewal  lease.  The  fact 
that  the  plaintiff  did  receive  the  renewal 
lease  did  not  raise  any  obligation  upon 
the  part  of  Talbott  to  demand  that  the 
plaintiff  should  do  what  he  agreed  to  do. 
II  the  plaintiff  sougtit  to  bold  Talbott 
upon  a  contract  which  was  to  be  In  writ- 
ing, and  be  was  to  place  It  In  that  form, it 
was  his  duty  to  do  so.  not  Talbott's. 
The  cases  cited  by  the  plaintiff,  being 
Fuller  V.  Hubbard,  6  Cow.  1,  and  (joodfel- 
low  V.  Noble,  25  Mo.  60,  do  not  sustain  the 
principle  contended  for.  The  fatal  error 
upon  which  the  plaintiff  bases  his  whole 
case  is  in  assuming  that  the  agreement 
for  a  written  lease  upon  conditions,  and 
an  entry  thereunder,  i^  the  creation  of  a 
tenancy  from  year  to  year  absolute  In  its 
character,  whicii  binds  the  defendant  to 
pay  a  year's  rent,  iinlcHs  six  months' no- 
tice of  intention  to  vacate  Is  given.  The 
acts  of  Talbott  in  objecting  to  the  clos- 
ing of  the  door,  and  leaving  because  of 
the  failure  upon  the  part  of  theplaintiS 
to  remedy  It,  must  be  considered  in  refer- 
ence to  the  tenancy  which  he  then  had, — 
that  at  will.  It  wan  that  tenancy  which 
he  terminated  because  of  the  alleged 
wrong  of  the  pinintifi.  It  he  had  been 
tendered  the  lease  agreed  upon,  and  ac- 


cepted It,  or  without  legal  i^ason  had 
refused  it.  then  possibly  the  i-eason  given 
for  abandoning  the  tenancy  would  have 
been  fruitless.  The  plaintiff  declared  up- 
on u  contract  which  was  only  an  executory 
agreement,  and,  falling  to  prove  himself 
entitled  to  rent  thereander,  the  rulings  of 
the  court  were  proper,  and  the  judgment 
Is  affirmed. 

O'BRtEN,  C.  J.,  and  Lee,  Fbeeuan^  and 
McFiB,  JJ.,  concnr. 
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Bachelj)br  et  aU  t.  Chaves,  Sheriff. 

(Supreme  Court  of  Sew  Mexioo.  Jan.  Term, 
18»1.) 

SnERiPPs— Failcre  to  Esporcb  Execution— In- 
DBMXipriNO  Bond. 

1.  A  mlsrecital  in  an  execution  as  to  the 
amount  of  the  Judgment  is  an  irregularity  meiti- 
ly,  and  does  not  render  the  execution  void;  and. 
In  an  action  against  the  sheriff  for  his  failure  to 
enforce  the  execution,  it  may  be  amended  so  as 
to  cooform  to  tbe  Jud^moat. 

2.  A  mere  disclaimer  by  the  Judgment  debtor 
of  the  ownership  of  personal  property  io  its  pos- 
session, with  an  allegation  that  tbe  title  thereto 
is  in  a  foreign  corporation,  does  not  excuse  the 
sheriff's  failure  to  make  a  levythereon,  as  posses- 
sion of  personal  proper^  is  j»i»ia/ucte  evidence 
of  title;  and  it  is  the  sheriff's  duty  to  make  the 
levy  unless  he  knows  that  the  apparent  title  is 
different  from  the  real  title. 

3.  A  sheriff  who  has  wrongfully  levied  an 
execution  on  the  cars,  locomotives,  road-bed,  etc., 
of  a  railroad  company,  greatly  exceeding  in  value 
the  amount  of  the  Judgment  against  it,  has  no 
right  to  demand  of  plaintiffs  an  iudemnifving 
bond  for  the  value  of  the  property  so  wrongfully 
levied  on;  and  plaintiffs'  failure  to  comply  with 
bis  demaad  will  not  excuse  him  from  selling  suffi- 
cient of  the  propertv  to  satisfy  tbe  Judgment, 
whore  plaintiffs  tendered  him  an  indemnifyiox 
bond  in  double  tbe  amount  of  the  Judgment. 

Error  to  district  court.  Santa  Fe  coun  ty . 
W.  B.  aioaiit  for  plaintiffs  In  error. 
Tbomaa  Smitht  for  defendant  in  error. 

Freeman,  J.  This  was  an  action  on 
the  case  institute<l  by  plaintiffs  in  error 
against  the  defendant  in  error  In  the  dis- 
trict court  of  the  county  of  8anta  Fe. 
The  plaintiffs  in  error  filed  their  declara- 
tion against  the  defendant  in  error  at  the 
August  term.  1887,  alleging  that  at  the 
July  term.  1884,  of  said  court,  they  ob- 
tained a  decree  against  the  Texas,  Santa 
Fe  &  Northern  Railroad  Company  for 
*l,34fi.37,  with  $100  attorney's  fees,  and 
js9.75  costs;  and  that  afterwards,  to- 
wlt,  at  the  February  term,  1887,  of  said 
court,"  by  the  consideration  of  said  court, 
the  decree  entered  at  the  July  term,  1884, 
was  dnly  docketed,  as  provided  by  law, 
for  the  sum  of  sixteen  hundred  and  forty- 
six  dollars  and  sixty  cents,  aud  costs, 
eighty-nine  dollars  andseventy-flvecents. " 
That  afterwards,  on  the  14th  day  of 
March,  1887,  an  execution^  was  Issued  ou 
Buld  iudgment,  directed  to  the  derenilant 
in  error  as  sheriff  of  Santa  Fe  county. 
That  defendant  in  error  levied  said  ex- 
ecution on  property  of  the  defendant 
company,  amounting  in  value  to  Jti.OOO. 
That  said  defendant  in  error,  disre- 
garding his  duty  as  such  sheriff,  failed  to 
sell  the  property  so  levied  upon,  and  re- 
turned said  writ,  after  It  had  expired,  un- 
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Batisfied.  That  afterwards,  to- wit  on  the 
6th  of  June,  1887,  the  plaintiffs  In  error 
caneed  the  vendittont  expoaaa  to  be  is- 
sued to  the  defendant  In  error,  coramand- 
iug  him  to  sell  said  property  bo  levied 
upon;  and  that  said  defendant  in  error 
refused  to  execute  this  writ,  to  thetr  uam- 
agre,  etc.  The  defendant  filed  two  pleas  to 
this  declaration,  the  first,  a  general  plea 
of  not  guilty;  In  a  second  plea,  he  under- 
takes to  justify  his  refusal  to  obey  the 
mandate  of  the  court.  It  Is,  in  effect,  a 
plea  ofconfessioQ  and  avoidance,  and  sets 
out  substantially  the  following  defease: 
He  admits  that  he  was,  at  the  time 
charged, sheriff  of  SantaFe  county.  That 
he  received  in  his  hands  the  execution  set 
out  In  the  declaration.  That  he  levied  the 
same  upon  certain  goods  and  chattels, 
which  he  was  Informed  and  believed  be- 
longed to  the  defendant  company,  but 
was  notified  by  said  company  that  It  did 
not  own,  claim,  or  have  any  interest  In 
said  property;  and  for  that  reason  the 
property  was  not  sold.  That  said  execu- 
tion was  returned,  and  thereupon  a  ren- 
ditioot  exponas  was  Issued  by  the  clerk, 
and  the  property  which  bad  been  formerly 
levied  upon  advertised  to  be  sold.  That 
upon  the  day  appointed  for  thesale  he  was 
notified  by  the  president  of  the  defendant 
company  that  aald  goods  were  not  tfie 
property  of  the  said  company,  and  was 
also  notified  by  the  Southern  Trust  Com- 
pany of  New  York  that  said  goods  be- 
longed to  the  said  trust  company,  which 
forbade  the  sale  thereof.  That  thereupon 
he  gave  notice  to  the  attorney  of  the 
plaintiff  that,  unless  an  indemnifying 
bond  "in  double  the  value  of  the  property 
was  executed  to  this  defendant,  that  such 
property  would  not  be  sold."  That  the 
plaintiffs  in  error  refused  to  execute  such 
bond,  and  thereupon  he  adjourned  the 
sale.  To  this  pleu  plaintiffs  filed  their  rep- 
lication denying  that  the  property  levied 
upon  belonged  to  the  trust  company,  and 
averring  that  the  property  belonged  to 
the  rallrowd  company ;  and,  further,  that 
they,  the  plaintiffs  in  error,  tendered  to 
the  defendant  in  error  a  good  and  suffi- 
cient Indemnifying  bond  in  double  the 
amonntot  the  Judgment.  On  this  state 
of  the  pleadings  the  parties  went  to  trial. 
On  the  trial  of  the  cause  the  plaintiffs  in 
error  oftered  to  read  as  evidence  to  the 
Jury  the  execution  issued  upon  the  orig- 
inal judgment.  To  this  the  defendant  in 
error  objected,  on  the  ground  that  the  ex- 
ecution offered  in  evidence  did  not  agree 
in  amount  with  the  original  Ju<lgment. 
This  objection  being  sustained  by  the 
court,  they  moved  for  leave  to  correct  the 
execution,  so  as  to  make  it  conform  in 
amount  to  the  Judgment.  This  motion 
was  also  denied.  They  also  offered  In  evi- 
dence the  original  and  Inst  or  "  docketed " 
decree  of  the  court,  the  judgment  docket, 
etc..  all  of  which,  except  the  original  judg- 
ment,  was.  on  the  objection  of  the  defend- 
ant, excluded.  The  court  thereupon  In- 
structed the  Jury  to  return  a  verdict  for 
the  defendant,  which  was  accordingly 
done. 

In  this  we  think  there  was  error.  It  is 
admitted  that  the  execution  differed  in 
amount,  from  the  judgment  on  which  It 


was  Issued.  It  Is  Insisted  by  the  defend- 
ant In  error  that  this  variance  rendered 
the  process  voicl,  and  some  authorities 
lire  cited  which  seem  to  support  this  view. 
We  think,  however,  that  the  weight  o( 
authorities  Is  to  the  contrary.  In  Her> 
man  on  Executions,  %  65,  under  the  bead  tA 
"Void  Executions,"  the  author  mentions, 
among  other  defects  that  render  the  pro- 
cess void,  "a  mlsrecital  as  to  date  and 
amount;"  citing  Albee  v.  Ward,  8  Mass. 
79.  The  same  author,  however.  In  section 
66,  declares :  **  Whenever  an  execution  va- 
ries from  the  Judgment  on  which  It  issued, 
it  may  be  amended  by  the  judgment  so 
as  to  conform  to  It;  and,  where  there  Is 
an  error  as  to  the  amouut  to  be  collected, 
it  may  be  amended  at  any  time,  even  on 
the  return-day,  or  after  Its  return."  It  is 
claimed,  however,  by  the  defendant  In  er- 
ror, that  while  nucha  writ,  as  between  the 
judgment  creditor  and  debtor,  may  be 
amended,  yet  It  cannot  be  so  amended  as 
to  charge  the  officer  refusing  to  execute  It 
In  Its  defective  form.  In  our  opinion, 
however,  the  officer's  liability  depends, 
not  so  much  upon  the  regularity,  as  upon 
the  validity,  of  the  process.  The  true  rule 
Is  stated  as  follows:  "When  a  writ  from 
a  court  of  competent  Jurisdiction  la  placed 
Id  an  officer's  hands,  he  Is  bound  to  exe- 
cute it  according  to  the  exigency  of  the 
writ,  without  inquiry  Into  the  regularity 
of  the  proceedings  upon  which  It  was 
grounded.  Nor  can  he  refuse  because  In 
his  opinion  It  Is  irregnlar,  or  that  the  sum 
varies  from  the  amount  for  which  the 
Judgmentwasrendered."  Id. §146;  Parme- 
lee  V.  Hitchcock,  12  Wend.  96.  "The  cases 
recognize  and  affirm  a  distinction  between 
process  which  is  void,  and  that  which  is 
merely  voidable,  and  it  is  repeatedly  stat- 
ed that,  when  a  process  Is  void,  the  sheriff 
is  not  bound  td  execute  It,  nor  liable  for 
any  neglect,  partial  or  total.  Bot  other- 
wise, If  the  process  is  voidable  only ;  be- 
cause, if  the  defendant  in  the  exftntioa 
does  seek  to  avoid  the  process,  and  where 
the  court  might,  If  applied  to,  allow  an 
amendment,  the  sheriff  cannot  avail  him* 
self  of  the  defect  In  the  process."  Freem. 
Ex'ns,  §  103. 

Having  determined  that  the  procns, 
though  Irregnlar,  was  not  void,  and  that 
it  was  the  duty  of  the  sheriff  to  have  exe- 
cuted it,  we  proceed  next  to  Inquire  If  ibe 
Justification  set  out  in  his  second  plea  Is 
sufficient  to  protect  the  defendant  In  er- 
ror. Omitting  the  details,  the  substance 
of  this  defense  Is  that  the  defendant  cof- 
porallon  disclaimed  the  ownership  of  the 
property,  and  that  the  same  was  claimed 
by  a  foreign  corporation.  This  was  not 
sufficient.  The  property  leved  on  was  in 
the  possession  of  the  defendant  corpora- 
tion ;  the  defendant  recites  In  his  return  of 
the  original  writ  that  he  believed  it  to  be- 
long to  the  defendant  company.  **  When 
an  officer  sees  a  defendant  against  whom 
he  holds  an  execution  In  possession  of 
property,  it  is  his  duty  to  make  a  levy, 
unless  he  knows  that  the  apparent  Is 
different  from  the  real  ownership. "  Id. 
§  2')2.  "  Possession  of  personal  property 
being  prima  Cade  evidence  of  ownership, 
whenever  It  is  shown  that  the  sheriff  had 
knowledge  that  the  defendant  in  execa- 
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tion  was  possessed  of  personal  property, 
and  he  fails  to  levy  upon  It,  the  burden  of 
proof  Is  upon  him  to  show  that  thtf  prop- 
erty wasnotsubject  toexecutlon."  Taylor 
V.  Wimer,  30  Mo.  129. 

The  plaintiffs  in  error,  however,  ten- 
dered the  officer  a  good  and  sufficient  In- 
demntfying  bond  In  a  sum  equal  to  double 
the  amount  of  their  judgment.  This  the 
officer  declined  to  accept,  because  It  was 
not  In  amount  sufficient  to  cover  the 
value  of  the  property  levied  upon.  In  this 
we  thinic  the  officer  was  In  error.  The 
law  authorized  him  to  levy  upon  only  so 
much  property  as  would  be  sufficient  to 
satisfy  the  execution.  If  he  had  made  an 
excessive  levy,  ble  demand  upon  the  plain* 
tiffs  in  error  was,  In  effect,  that  they 
should  not  only  Indemnify  him  against 
the  consequences  of  a  mistaken  owner- 
ship of  the  property,  but  against  his  own 
wrong  In  having  made  an  exceeelve  levy. 
A  case  might  occur  In  which  an  officer 
finding  bot  one  item  ol  property,  and  that 
largely  in  excess  In  value  of  the  process  to 
b«  satisfied,  would  be  entitled  to  indemni- 
ty commensurate  with  the  value  of  the 
property  levied  upon.  The  extraordinary 
Bchednte  of  property  levied  on  in  this  case, 
however,  shows  that  the  demand  of  the 
defendant  In  error  was  unreasonable. 
Tbe  following  schedule  shows  the  charac- 
ter and  items  of  property  levied  upon  to  sat- 
isfy the  execution,  amountinK  to  $1,733.97, 
to-wit:  "Two  locomotives,  one  desig- 
nated as  '  No,  5,'  the  other  by  name  as 
'General  Melly;'  one  baggage  and  express 
car  numbered  15;  two  passenger  coaches, 
numbered,  respectively.  10  and  12;  elgbt 
freight  covered  cars,  numbered  •  • 
nine  flat-cars,  numbered  •  •  •;  three 
coal-cars,  numbered  *  ■  *;  40,000  feet 
of  manufactured  lumber  and  bridge  tim- 
ber; elghty-flve  large  piles;  7,000  ties; 
2,300  splices :  onebarrelof  boltsfor  splices; 
forty-seven  kegs  r/r/splkes ;  801  long  T  rails 
and  58  common  rails;  also  all  the  road- 
bed and  right  of  way  from  the  southern 
end  of  the  track  of  said  company's  road 
at  Santa  Fe  to  the  northern  line  of  Santa 
Fe  county ;  also  the  ties  and  rails  In  piece 
In  said  road-bed  within  tbe  county  ot 
Santa  Fe. "  The  Judicment  muHt  be  re- 
versed and  tbe  cause  remanded  to  the 
lower  court,  with  directions  to  permit  the 
plaintiffs  in  error  to  make  such  amend- 
ments to  the  execution  as  will  make  itcou- 
form  to  the  judgment  upon  which  It  was 
iHsued. 

0*Bbien,  C.  J.,  and  Lee,  Seeds,  and  Mc- 
FiK,  3J.,  concur. 

(B  N.  M.  58S)   

Lacet  t.  Woodward  et  al. 

(Supreme  Court  of  New  Mexico.   Jon.  Teno, 
1891.) 

Habklkss  Ebbob— Trial  — Rkoallino  Withbsb— 
Mining  Location. 
1.  In  ejectmeut  for  a  mine,  an  error  by  tbe 
court  in  perialttiDg  plaintiff  to  state  his  opinion 
as  to  the  damagfe  be  suffered  in  conseqaenoe  of 
iu  detention  by  defendant  is  cored  by  a  subse- 
qnent  ruling  that  tbe  only  damage  plaintiff  was 
CTititled  to  was  tbe  value  of  the  rents  and  pro&ts 
from  the  cramnencenient  of  the  action  to  the  time 
ot  the  trial,  as  j^vided  by  the  New  Uezfco  stat- 
ute. 

T.26P.no.l2— 50 


2.  It  is  discretionary  with  tbe  trial  court  to 
permit  m  witness  lor  plaintiff  to  be  recsiled,  even 
after  the  close  of  deiradanVs  oose,  and  asked  a 
question  which  had  been  overlooked  un  the  di- 
rect examination. 

8.  The  fact  that  a  mining  locator  baa  failed 
for  one  year  to  perform  tbe  annual  labor  required 
Act  Cong.  May  10,  1873,  does  not  work  a  for- 
feiture of  tbe  claim,  where  be  In  good  faith  re- 
sumes the  work  before  a  new  location  is  made  by 
others. 

4.  Where  there  is  a  substantial  conflict  In 
evldenoe,  the  verdict  ot  the  Jury  will  not  be  dis- 
turbed, unless  error  of  law  occurred  on  the  trlaL 

Appeal   from    district    court,  ISlerra 

county. 

Elliott  Pickett,  for  appellants.  Joha 
J.  Bell,  for  appellee. 

Lbb,  J.  This  is  an  action  of  ejectment, 
brought  originally  by  plaintiff  against  the 
defendants  in  the  district  court  ot  Grant 
county,  to  recover  the  possession  of  the 
"Star  of  the  West"  mine,  and  daroagesfor 
the  unlawful  detention  of  the  same.  Tbe 
venue  woe  afterwards  changed  to  the  dis- 
trict court  of  Sierra  county,  where,  at  the 
November  term,  1889,aiury  trlalwas  had, 
which  resulted  in  a  verdict  of  guilty 
against  defendants,  and  plaintiff's  dam-  ■ 
ages  were  assessed  at  f500.  A  motion  for 
a  new  trial,  made  by  the  defendants,  was 
oTermled  by  the  court,  and  Judgment  en- 
tered in  accordance  with  tbe  verdict,  from 
which  judgment  the  defendants  took  an 
appeal  to  this  court. 

The  first  error  assigned,  and  perhaps  the 
principul  one  In  the  case,  arises  upon  the 
following  question,  asked  plaintiff  by  his 
counsel,  he  having  been  Introduced  as  a 
witness  in  his  own  behalf:  "State.  Mr. 
Lwiey,  to  the  jury,  what  you  regard  as 
tbe  damages  you  have  suffered  in  conse- 
quence ot  these  defendants  taklns  from 
you  tbe  possession  of  that  mine  on  the  5tb 
day  of  November.  1888."  The  question 
was  objected  to  for  the  reason  that  it 
called  for  the  opinion  of  tbe  witness  as  to 
the  damages  he  might  bave  sustained^ 
The  question  was  cleariy  open  to  tbe  ob- 
jection made,  as  well  as  to  others  that 
might  be  suggested.  But  whether  the  rul- 
ing of  the  court  io  admitting  Itconstltutes 
error  Iu  the  case  must  be  taken  into  con- 
sideration with  other  rulings  of  the  court 
upon  the  same  qu'estlon.  In  answering  it 
the  witness  said :  "  Five  thousand  dollars. 
I  base  it  on  the  fact  of  having  a  contract 
of  at  leasttwo  car-loads  per  day,  with  the 
understanding  that  it  could  be  increased 
right  along  to  three  or  four  car-loads.  In 
a  short  time  after,  I  commenced  ship- 
ping iron, and  patting  itdown  at  the  low- 
est figure,  at  fifty  cents  a  ton,  for  the  roy- 
alty, you,  gentlemen,  can  figure  tbe  tblng 
for  yourselves  for  eleven  months,  even  at 
two  ear-loads  per  day."  The  counsel  for 
the  defendants  asked  that  this  testimony 
'be  stricken  out,  as  being  entirely  too  re- 
mote. The  court  ruled  upon  this  motion 
as  follows;  "I  will  have  to  instruct  this 
jury  upon  the  measure  of  damuges.  I  will 
not  pass  finally  upon  this  question  now. 
I  will  reserve  my  opinion  until  a  future 
stage  of  the  case."  This  wltuess  was  re- 
called later  in  the  case,  and  was  asked 
practically  the  same. question,  as  follows: 
"Mr.  Lacey,  State  to  the  jury  whether  or 
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not  yoa  have  sustained  any  damases  In 
consequence  or  the  delendantB  taking  poa- 
Bession  of  thJs  mining  property,  aud.  If  so, 
state  the  nature  of  the  damages,  In  what 
manner  you  were  damaged  or  injured,  and 
the  extent  of  the  Injury,  commencing  from 
the  time  of  the  commencement  ot  this  suit, 
up  to  the  present  month. "  This  qnestiun 
was  objected  to  Tor  the  reason  that  the 
rule,  as  fixed  by  statute,  readB,"rent8  and 
profits  of  such  premises,"  etc.  At  this 
time  the  court  ruled  as  follows:  "1  think 
our  statute  controls  on  the  subject,  and  It 
seems  todlrect  wbatcanberecovei-ed.  The 
question  of  whatls embraced  In  thename  of 
'rents  and  profits*  Is  a  matter  upon 
which  you  may  give  testimony,  but  I 
think  we  have  to  be  governed  by  the  stat- 
ute In  regard  to  assessing  damages. " 
The  question  was  flually  asked  by  the 
counsel  for  plaintiff  In  the  following  form : 
"Mr.  Lacey,  state  to  the  Jury  what  would 
be  the  reasonable  Tolue  of  the  rents  and 
profits.  If  any.  of  the 'Star  of  the  West' 
mine  now  la  controversy,  from  the  time 
you  commenced  this  action  to  the  present 
time."  To  this  question  there  was  no  ob- 
jection, and.  the  ruling  having  finally  been 
in  favor  of  the  appellants,  and  correct  In 
point  of  law,  it  leaves  the  defendant  noth- 
ing to  complain  of  In  this  assignment  of 
error. 

The  fourth  error  assigned  Is  as  follows: 
"John  F.  Lacoy,  the  plaintiff,  called  in  re- 
buttal afterthe  defendantshad  introduced 
all  their  testimony,  and  closed  their  case 
in  chief,  was  asked;  ' Mr.  Lwcey,  are  you 
H  citizen  of  the  United  States,  and,  If  so, 
how  long  have  you  been  a  citlBen ? — to 
the  admission  of  which  d^endants  ex- 
cepted. The  record  shows  that  the  plain- 
tiff, on  motion  aud  by  leave  of  the  court, 
asked  the  question  as  a  question  that  had 
been  overlooked  on  direct  examination. 
The  permission  was  a  matter  resting  in 
tlte  sound  discretion  of  the  court,  and,  as 
such,  cannot  be  assigned  as  error.  The 
rule  Is  thus  laid  down  by  the  supreme 
court  ot  the  United  States  In  Railroad  Co. 
v.Stimp8on,14I'et.448:  "The  modeof  eon- 
ducting  trials,  the  order  of  introducing 
evidence,  and  the  times  when  It  Is  to  be  in- 
trodueed,  are  matters  properly  belonging 
to  the  practice  of  circuit  courts,  with 
which  the  supreme  court  ought  not  to  In- 
terfere." The  district  courts  possess  this 
discretion  as  fully  as  other  judicial  tri- 
bunals. 

Exception  was  taken  to  the  ruling  of 
the  court  in  refusing  an  instruction  asked 
by  the  defendants  on  the  trial,  which  was 
as  follows:  "  II  you  find  from  the  evidence 
that  the  plaintiff  did  notperform  one  hun- 
dred dollars'  worth  of  work  on  the  'Star 
of  tlie  West'  mining  claim,  located  by  him 
In  the  year  18S3,  in  the  year  1887,  and  that, 
if  he  resumed  work  on  the  said  claim  ip 
]SK8,  and  did  not  pefrforra  work  thereon  to 
the  value  of  one  hundred  dollars  before 
the  defendants  made  their  location  in  No- 
vember ot  that  year,  yon  will  find  for  the 
defendants,  and  return  your  verdict  ac- 
cordingly." If  the  law  was  correctly  pre- 
sented to  the  Jury  by  the  court  In  an  In- 
struction which  was  given  on  his  motion, 
and  which  was  also  excepted  to  by  the 
defendants,  then  the  above  Instruction 


was  erroneonB,  and  properly  rinsed.  The 
Instruction  given  was  as  follows :  "  If  yoa 
believe  from  the  evidence  that  the  plaintiff 
made  a  valid  location  of  the 'Star  ot  the 
West'  mining  claim  on  the  1st  day  of  Jan- 
uary, 1883,  and  that  he  had  performed  the 
necessary  labor  upoo  said  claim,  or  that 
If  the  assessment  work  was  not  done  for 
one  year,  but  work  upon  said  claim  was 
resumed  in  good  faith  by  the  plaintiff 
prior  to  the  making  of  a  valid  location  of 
part  or  all  of  said  claim  by  the  defendants 
or  other  parties  up  to  and  Including  the 
6th  day  of  November,  1888;  and  If  yoa  for^ 
ther  believe  that  the  defendants,  or  Home 
of  them,  unlawfully  took  possession  of 
said  mining  claim,  or  a  part  thereof,  and 
unlawfully  withheld  from  the  plaintiff  all 
or  a  part  of  said  mining  claim, — you 
should  find  for  the  plaintiff."  We  think 
the  law  correctly  stated  in  this  mstruc- 
tion.  It  is  fully  sustained  by  the  supreme 
conrt  of  the  United  States.  In  Belh  v. 
Meagher,  104  U.  8.  283.  tn  an  opinion  ren- 
dered by  Chief  Justice  Waite,  that  court 
says:  "For  all  purposes  of  this  case  the 
law  stands  as  it  would  have  stood  had 
the  original  act  of  1872  provided  that  tlie 
first  annual  expenditure  on  claims  then  in 
existence  might  be  made  at  any  time  be- 
fore January  1.  1875,  and  annually  there- 
after until  a  patent  issued.  It  It  was  not 
made  by  that  time,  the  claim  would  be 
open  for  relocation,  provided  work  was 
not  resumed  upon  It  by  the  original  lo- 
cator, or  those  claiming  under  him,  before 
a  new  location  was  made.  iSuch  being  the 
law.  It  seems  to  us  clear  that,  if  work  Is 
resumed  upon  a  claim  after  tt  has  once 
been  open  to  relocation,  bat  before  a  relo- 
cation has  been  made,  the  rights  of  the 
original  owners  stand  as  they  would  if 
there  had  been  no  failure  to  comply  with 
the  conditions  of  the  act.  The  argument 
on  the  part  of  the  plaintiff  in  error  is  that 
if  no  work  is  done  before  January  1,  1875, 
'  all  rights  under  the  original  claim  are 
gone,  but  that  Is  not.  In  our  opinion,  the 
fair  meaning  of  the  language  that  cod- 
gi-ess  has  employed  to  express  Its  will,  as 
we  think  thR  exclusive  possessory  rights 
of  the  original  locator  and  his  assigns 
were  continued  without  any  work  at  all 
until  January  1.  1875,  and  afterwards.  If 
before  another  entered  on  his  possession 
and  relocated  the  claim,  be  resumed  work 
to  the  extent  required  by  law.  His  rights 
after  resumption  were  precisely  what  they 
would  have  been  if  no  default  had  oc- 
curred." In  this  case  the  evidence  tends 
to  show  that  the  plaintiff  located  this 
mine  January  1,  lK8it.  He  performed  bis 
annual  labor  for  the  years  1884  and  1SS5. 
In  18!S6  he  did  not  perform  the  labor  re- 
quired. In  18S7  he  resumed  work  on  the 
mine,  and  did  the  assessment  work  for 
that  year,  continuing  in  possession,  and 
working  from  November,  1887,  to  and 
through  February,  1888,  performing  his 
annual  work  for  that  year.  He  was 
ousted  by  the  defendants  in  the  fall  of  that 
year.  This  statement  of  the  facts  clearly 
brings  the  plaintiff  within  tlie  provision 
as  laid  down  by  the  supreme  court  ot  the 
United  States,  which  is  in  full  accord  with 
the  instruction  given  by  the  court. 
It  Is  argued  by  the  appellants  that  this 


Digilized  by 


Google 


N.  M.) 


TOWN  OP  ALBUQUERQUE  o,  ZEIGEB, 


787 


court  ought  to  review  the  evidence,  and 
find  that  a  preponderance  was  other  than 
an  found  by  the  Jury.  This  would  be  con- 
trary to  the  whole  policy  of  oargofem- 
inent.  The  law-making  power  regards 
juries  as  better  able  to  determine  ques- 
tions of  fact  correctly  than  judges,  or  It 
would  do  away  with  the  syHtem  alto- 
IBcether,  and  submit  all  questUins  of  fact, 
as  well  as  of  law,  to  the  courts.  Under 
the  law  as  it  exists  this  court  has  decided 
time  and  again  that  where  there  Is  a  sub- 
stantial conflict  in  evidence  the  verdict  of  a 
lary  will  not  be  dlBturhed,  unless  errors  of 
law  occurred  upon  the  trial.  Corklns  r. 
Prlchard,3  N.  M.  184,3  Pac.  Rep.  746.  The 
Judgment  ol  the  lower,  court  wilt  be  af- 
firmed, and  It  is  so  ordered. 

O'Bkibn,  C.  J.,  and  McFib.  Seeds,  and 
Freeman,  J  J.,  concur. 


(5  N.  M.  sm   

"Town  op  Albuqubrqur  v.  Zeiger. 

(Supreme  Court  of  New  Mexico.   Jan.  Term, 
1891.) 

Writ  or  Erroh— Parties— FiLiira  Record. 

1.  The  failore  of  a  sheriff  to  loin  in  a  writ  of 

error  sued  out  by  a  city  from  a  decree  in  favor 
of  a  tax-payer,  enjoining  both  the  city  and  the 
sherift  from  coUectinfr  a  tax,  is  no  ground  for 
dismissing  the  writ,  as  the  sheriff  is  not  a  party 
to  any  substantial  interest  involved,  but  is  sim- 
ply a  part  of  the  machinery  invoked  by  the  city 
to  enforce  the  collection  of  the  tax. 

2,  Under  the  New  Mexico  statute  requiring 
the  record  on  a  writ  of  error  to  be  filed  in  the  su- 
preme court  at  least  10  days  l>efore  the  first  day 
of  the  term,  either  the  day  of  filing  or  the  first 
day  of  ttie  term  may  be  Included  hi  the  computa- 
tion of  the  10  days. 

Error  to  district  court,  Bernalillo  coun- 
ty. 

H.  v.  Collier,  for  plaintiff  in  error.  I^eill 
B.  FMd,  for  defendant  In  error. 

FnKiSMAN,  J.  The  defendant  in  error 
filed  his  bill  in  the  court  below  against 
the  plaintiff  in  error  and  oneJoaeL.  I'ereo, 
shi-tiff  of  Bernalillo  county,  to  enjoin  the 
collection  of  certain  taxes  assessed  against 
him  tor  the  improvement  of  astreet  In  said 
town  of  Albuquerque.  The  defendants  b&- 
low  demurred,  and  th^  demurrer  was  over- 
ruled. Electing  to  stand  on  their  demur- 
rer, the  Injunction  was  made  perpetual, 
to  whkh  ruling  of  the  court  they  prayed 
and  obtained  an  appeal.  The  appeal, 
however,  was  not  prosecuted,  and  the 
case  was  afterwards  brought  to  thlscourt 
by  writ  of  error  sued  out  by  the  town  of 
Albuquerque  only ;  Its  co-defendan:,  the 
aherlff.  dei-liring  to  prosecute  the  writ. 
The  defent^ant  in  error  now  moves  to  dis- 
miss the  writ  of  error  for  the  reason,  among 
others,  that  both  of  the  detendants  iu  the 
lower  court  do  not  join  in  the  writ. 

It  is  apparent  that  there  are  but  two 
parties  who  have  any  substantial  interest 
In  the  present  litigation,  viz.,  the  town  of 
Albuquerque,  the  plaintiff  In  error,  and 
Zelger,  the  defendant  In  error.  To  the 
BherlfT,  the  other  defendant  below,  it  is  a 
matter  of  trifling  concern.  Beyond  the 
matter  of  commission  on  tlie  tax  enjoined, 
he  has  no  interest  whatever  in  the  result. 
He  was  a  necessary  party  defendant,  tie- 
«anse,  as  sherllf,  he  was  proceeding,  or 


was  about  to  proceed,  to  enforce  the  col- 
lection of  the  supposed  Illegal  assexsment. 
It  Is  Insisted  by  the  defendant  In  error  that 

he  Is  also  a  necessary  party  to  this  pro- 
ceeding, for  the  reuHon  that  as  he  stands 
enjoined  by  a  decree  of  thecourt,  which  he 
does  not  seek  to  disturb,  a  dissolution  of 
the  injunction  as  to  his  co-defendant  below 
will  not  have  the  effect  of  dissolving  the 
Injunction  as  to  him,  and  that  therefore 
the  town  would  take  nothing  by  sucii 
judgment  here;  that  a  Judgment  dissolv- 
ing the  Injunction  as  to  the  town,  and 
leaving  it  in  force  as  to  the  officer,  would 
be  barren  of  any  practical  result.  We  do 
not  HO  regard  the  law.  If  It  should  ap- 
pear to  this  court  that  the  Injnnctlon  was 
improvldentiy  granted, and  that  Cheplaln- 
tiff  In  error  Is  entitled  to  collect  the  tax,  it 
would  seem  to  be  a  hardship  to  deprive  It 
of  the  power  to  enforce  the  collection  on 
account  of  the  indifference  of  the  officer. 
"Where  the  officers  of  a  corporation  are 
joined  with  It  as  co-defendants  in  a  bill  for 
discovery,  and  for  an  Injunction  against 
an  action  brought  by  the  corporation,  the 
Injunction  may  be  dlsftolred  uponthecum- 
Ing  In  of  the  answer  of  theeorporatlon,  al- 
though its  officers  have  not  answered.  So, 
when  an  Injunction  Is  obtained  against  sev- 
eral defendants,  reatralnlng  them  from 
prosecuting  a  joint  action  at  law.  some  of 
whom  answer  and  obtain  a  dissolution  as 
to  themselves,  and  the  others  afterwurfls 
file  their  answer,  but  neglect  to  move  to 
dissolve,  those  who  have  already  procured 
the  dissolution  as  to  themselves  may  have 
the  injunction  dissolved  as  to  their  co- 
defendants."  High,  Inj.  §15.34.  A  similar 
doctrine  is  laid  down  in  the  case  of  Basket 
V.  Hassell,  107  U.  S.  608,  2  Sup.  Ct.  Kep.  41.>, 
where  U  Is  said  "that  the  omitted  parties 
have  no  legalinterest  either  In  uiaintain- 
lug  or  reversing  the  decree,  and  conse- 
quently' are  not  necessary  parties  to  the 
appeal.'  The  case  ol  Germain  v.  Mason, 
12  Wall.  259,  was  an  action  brought  by 
Mason  against  Germain  to  enforce  a  me- 
chanic's lien.  Twenty  other  parties  were 
made  defendants  to  the  petition  on  the 
ground  that  they  had  or  pretended  to 
have  liens  against  the  same  building.  A 
deci*ee  was  had  affirming  the  right  of  the 
petitioner  to  priority  of  satisfaction  ol  his 
lieu,  and  a  judgment  in  persoaum  renAered 
against  Germain.  From  this  judgment, 
Germain  alone  sued  out  a  writ  of  error. 
A  motion  to  dismiss  for  non-joinder  of  the 
other  defendants  was  overruled.  The  su- 
preme court,  speaking  by  Justice  Millkr, 
said:  "The  lieu  creditors,  co-defendants 
with  Germain,  have  not  sought  to  reverse 
the  judgment;  but  Germain,  who  has  a  sep- 
arate, distinct,  personal  judgment  ogainst 
him  for  money,  in  which  the  other  defend- 
ants have  no  interest,  has  a  right,  we 
think,  to  prosecute  a  writ  of  error  Id  his 
own  name  without  joining  them."  A  mo- 
tion similar  to  that  we  are  considering 
was  made  in  the  case  of  Cox  v.  U.  S.,  0  Pet. 
172.  The  argument  made  in  the  case 
whicli  was  sustained  by  the  court  is  as 
follows:  "It  must  be  obvious  that  in 
many  cases  all  the  parties  will  join  In  the 
appeal.  Soinetimcstht-y  are  satlsHed  with 
the  judgment.  Olteu  they  have  no  inter- 
est In  i-everslng  It.   *   •  •  The  party  In- 


Digilized  by 


Google 


788 


PAOKFIG  BEFOBTEB^YOL.  25. 


(K.  M, 


terested  in  reverainp;  the  Jadgment  only 
will  sue  out  a  writ  of  error.  The  court 
cannot  compel  the  other,  party  to  join, 
and  justice  could  not  be  done  if  either  par- 
ty could  defeat  the  other  ot  their  IcKat 
rifEhts.  The  uKCrieved  party  must  be  al- 
lowed to  brinf;  op  the  case,  and,  if  neces- 
sary to  comply  with  obsolete  forms,  the 
court  most  decree  a  severance. "  The  mo- 
tion to  dismiss  was  therefore  overruled  by 
the  court.  The  sheriff  is  not  a  party  to 
any  substantial  interest  involved.  He  is 
merely  a  part  of  the  official  machinery  in- 
volied  by  the  corporation  to  enforce  the 
collection  of  the  tax.  Hia  functions  are 
Buspended  by  the  writ;  and  il,  upon  the 
hearins,  the  conrt  should  be  of  the  opin- 
ion that  the  injunction  ought  to  be  dis- 
solved, it  will  i-emand  the  cause  to  the 
court  below,  with  directions  to  thatconrt 
to  dissolve  It  as  to  all  the  parties  to  the 
suit;  and  this  view  of  the  case,  we  think, 
disposes  of  the  question  as  to  whether  the 
ataerifr  Is  a  necessary  party  to  the  appeal 
or  writ  of  error. 

Another  reason  assigned  in  support  ot 
the  motion  to  dismiss  is  that  the  record 
was  not  filed  "at  least  ten  days  before  the 
1st  day  of  the  January  term,  A.  D.  1889,  of 
said  supremecoort."  The  record  ivas  filed 
on  the  27tb  day  of  December,  1889,  and  the 
court  convened  on  the  6th  day  of  January, 
1890.  We  think  this  la  a  substantial  com- 
pliance with  the  rule  If  we  Include  either 
the  day  of  flling  or  the  day  on  which  the 
court  convened,  we  have  the  period  of  10 
days,  which  meets  the  requirement  ot  the 
statute.   I«t  the  motion  be  denied. 

O'Brien,  C.  J.,  and  McFie,  Lbb,  and 
Skbds,  JJ.,  concur. 


(6  N.  u.  my 

A1.ARID,  Auditor,  T.  BoHERO. 

(Siwreme  Court  of  New  Mexico.   Jbxl  Term, 
1891.) 

HANDijfUB— Appeal— Sdpibsbdras. 

An  appeal  by  the  territorial  sndliorfrom  a 
peremptory  writ  uf  mandamus  erroaeously  is- 
sued against  him  oommanding  liim  to  audit  and 
allow  the  claims  of  a  sheriff  against  the  terri- 
tory does  not  operate  as  a  supersedeas;  and 
Where  the  auditor,  in  obedience  to  the  mandate 
of  the  court,  has  audited  and  allowed  the  claims, 
his  am>eal  will  be  dismissed,  at  the  costs  of  the 
sheriff,  without  ascertaining  and  pointing  out 
the  partioular  Items  which  were  improperly  al- 
lowed as  oha^es  against  XbM  territory. 

Error  to  district  court,  San  Miguel  coun- 
ty. 

E.  II.  BurtJett,  tor  plaintiff  in  error.  O. 
W.  Pr^hard,  tor  defendant  in  error. 

Freeman,  J.  This  was  an  action  of 
Tiiaocfanius  instituted  by  the  defendant  In 
error  against  the  plaintiff  In  error.  The 
alternative  writ  of  mandamus  allowed  by 
the  lower  court  was  as  follows: 

"The  Territory  of  New  Mexico,  to  Trini- 
dad Alarid,  auditor  of  public  accounts  of 
the  territory  of  New  Mexico :  Whereas,  Eu- 
genio  Romero,  sheriff  ot  San  Miguel  coun- 
ty, in  said  territory,  has  this  day  present- 
ed to  the  judge  of  the  fourth  judicial  dis- 
trict court  of  said  territory,  at  chambers, 
his  petition,  in  which  it  is  raited  that,  as 
such  sheriff,  he  holds  certain  certificates  of 


allowance  made  by  this  court  against  the 
territory,  and  by  the  court  of  the  first  ju- 
dicial district  of  said  territory,  for  fees 
and  money  laid  out  and  expended  in  and 
about  his  office  as  such  sheriff  in  said 
county  as  required  by  law,  said  i^rtifi- 
cates  bearing  upon  their  face  the  follow- 
ing numbers  and  amounts,  to-wlt:  No. 
.Santa  Fe  county,  f 76.25;  No.  25. 


San  Miguel  county.  fl2;  No.  22.  San  Mig- 
uel county,  |>81 ;  No.  ifO,  Sun  Miguel  coun- 
ty, $576;  No.  8,  Lincoln  county.  *83;  No. 
2,  Lincoln  county,  9400.75, — and  that  you, 
as  the  auditor  of  public  accounts  for  said 
territory,  have  refused  at  divers  times, 
and  still  refuse,  to  audit  said  allowances, 
as  shown  by  sidd  certificates  and  Issue 
warrants  therefor,  In  the  name  of  the  ter- 
ritory and  against  the  treasurer  thereof,  at* 
required  by  law,  and  for  further  informa- 
tion SB  to  the  recitals  of  said  petition,  ref- 
erence is  had  to  a  copy  ot  the  same,  at- 
tached thereto,  and  made  a  part  hereof: 
Now,  therefore,  we,  being  willing  that 
speedy  justice  be  done  in  this  behalf  to 
him,  the  said  Eugenio  Romero,  sheriff  as 
aforesaid,  do  command  and  enjoin  yoo 
that,  immediately  after  the  receipt  of  this 
writ,  to  receive  each  and  every  of  said  cer- 
tiBcat^'Sbearingthenumbers  and  amounts 
as  aforesaid,  held  by  the  said  Eueenlo  Ro- 
mero, sheriff  as  aforesaid,  and  that  you 
do  take  up  said  certificates  ot  allowance, 
and  that  you  do  issue  therefor  the  tei-ri- 
tory's  warrant  as  auditor  of  public  ac- 
counts against  the  treasurer  of  said  terri- 
tory for  the  full  amount  thereof  ot  each 
and  every  of  the  same,  or  to  show  cause  to 
the  contrary  before  the  court  on  the  14th 
day  of  May,  A.  D.  1888,  at  the  court-house 
in  the  said  county  ot  San  Mifcuei,  and  bow 
you  shall  have  executed  this,  our  writ, 
malce  known  at  the  time  and  place  afore- 
said, and  have  you  also  then  and  there 
this  writ.  Witness  the  Hon.  Elisua  V. 
Long,  Chief  Justlceof  theSupreme  Court  of 
the  Terrltoi?  of  New  Mexico,  and  Judge  of 
the  Fourth  Judicial  District  Court  thereof. 
[Seul.]  R.  M.  Johnson.  Clerk." 

To  which  said  writ  was  attached  the 
following  petition: 

"  Terri  tory  of  New  Mexico,  county  of  San 
Miguel.  In  the  district  conrt  for  the 
fourth  judicial  district  of  the  territory  of 
New  Mexico,  sitting  In  and  for  the  county 
ot  San  Miguel,  for  the  trial  of  causes  aris- 
ing under  the  laws  ot  said  territory.  To 
the  Honorable  Ellsha  V.  Long,  chief  Jus- 
tice of  the  supreme  court  ot  the  territory 
ot  New  Mexico,  and  Judge  ot  the  fourth  Ju- 
dicial district  thereof:  Your  petitioner, 
Eugenio  Romero,  the  duly-commlssiuned 
anil  acting  sheriff,  and  a  resident  of  the 
county  ot  San  Miguel,  in  t»aid  territory, 
complaining  ot  Trinidad  Alarid.  the  au- 
ditor ot  public  account  ot  said  territory, 
and  a  resident  of  the  county  of  Santa  Fe, 
therein,  humbly  sliows  unto  your  honor 
that  your  petitioner,  as  such  sheritr  for 
said  county,  in  and  about  the  business  of 
the  district  court  in  and  for  the  same, 
has  been  compelled  by  virtue  of  his  otflce 
to  lay  out  and  expend  large  sums  of  mon- 
ey, and  has  performed  the  hereinafter  men- 
tioned services,  for  which  your  petitioner 
at  divers  times  made  the  foilowiag 
charges  against  the  said  territory,  to-wlt : 
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Fur  fees  and  ezpenseB  in  taking  one  Will- 
iam Green,  a  prisoner,  from  Lae  Yegae  to 
Santa  Fe,  New  Mexico,  and  return,  by  or- 
der uf  tbe  court  In  the  month  ot  AuguHt, 
A.  D.  1887,  the  amount  allowed  by  law, 
and  duly  approved  by  the  court,  being 
neventy-alx  dullarB  and  twenty-five  centa; 
for  fees  and  allowances  lor  opening  Jury- 
lists  at  the  September.  October,  and  No- 
vena  ber  terms  ot  theColfax,  Mora,  and  San 
Miguel  district  courts  for  the  year  1887, 
the  amount  allowed  by  law,  and  ap- 
proved by  the  court,  being  twelve  dollars; 
for  amount  paid  to  janitor  at  Las  V^ae 
as  a  necessary  court  expense  for  services 
In  and  about  tbe  court  In  the  year  of  1S87, 
the  amuuntallowed  by  law,  and  approved 
by  the  court, eighty-one  dollars;  for  horse 
hire  and  pay  of  extra  deputy  daring  the 
November  term,  1887,  of  the  San  Miguel 
county  district  court  as  extra  and  neces- 
sary court  expenses,  the  amount  allowed 
by  law,  and  approved  by  the  court,  being 
five  hundred  and  seventy-six  dollars;  tor 
lamiture  and  painting  furnished  by  your 
petitioner  for  the  fourth  Judicial  district 
court  for  said  last-named  county,  thesame 
being  necessary  and  by  order  of  the  court, 
the  amount  allowed  and  approved  by  the 
court  in  tbe  year  1887,  being  tour  hundred 
and  eighty  dollars  and  twenty-five  centa. 
Your  petitioner  hereto  attaches  a  true 
copy  of  the  foregoing  orders  ot  allowances 
by  the  court  of  the  said  charges.  Your 
petitioner  shows  that  each  and  every  of 
the  abuve  charges  were  for  money  laid 
out  and  expended  tor  services  rendered  by 
your  petitioner  and  his  deputies,  as  re- 
quired by  law;  and  that  thei'eatter  each 
and  every  of  said  charges  were  duly  pre- 
sented In  open  court  for  allowance,  and 
approved:  and  that,  after  tbe  same  were 
curerully  Inquired  Into  and  investigated 
by  the  court,  the  same  were  duly  approved 
and  ordered  to  be  paid;  and  that  the  clerk 
ot  the  said  district  court  in  and  for  the 
county  of  San  Miguel  and  territory  afore- 
said was  ordered  to  malce  a  certiflcate  or 
certificates  to  your  petitioner  bearing  the 
following  numbers  and  amounts:  Certifi- 
cate No.  $12;  certificate  No.  22.  $81; 
certiflcate  No.  20,  $576;  certificate  Nos.  8, 

9,  $83.50  and  $400.07 ;  certificate  No.  , 

from  Santa  Fe  county,  $76.25,  showing 
upon  the  face  thereof  that  each  ot  said 
charges  had  been  allowed  as  aforesaid. 
And  your  petitioner  further  shows  that 
tbe  defendant  herein  named'  is  the  auditor 
of  public  accounts  in  and  tor  said  territo- 
ry, and  as  such  the  law  of  said  territory 
enjoins  upon  him  the  duty  ot  auditing 
the  charges  allowed  as  aforesaid,  and,  in 
the  name  of  the  territory,  to  Issue  his  war- 
rants therein  against  the  treasurer  of  said 
territory.  That  your  petitioner,  after  the 
allowances  ot  his  said  claims  by  the  court 
aforesaid,  to- wit,  on  the  day  ot  Jan- 
uary, A.  D.  1888,  and  on  divers  days  there- 
after, presented,  and  caused  to  be  present- 
ed, to  the  said  auditor  at  his  oftice  said 
certificates  uf  allowance,  and  demanded, 
and  caused  to  be  demanded,  ot  said  audi- 
tor the  Issnance  ot  the  proper  warrantsfor 
the  same.  That  it  has  now  been  something 
over  tour  (4)  months  since  he  firut  made 
said  demand.  That  he  has  frequently  ap- 
peared In  person  before  said  auditor  with 


said  eertlfleates ;  has  rant  bla  agrat ;  and 

has  also  written  and  otherwise  requested 
tbe  issuance  ot  the  warrants  due  him  as 
aforesaid  as  the  law  requires;  yet  tbe  said 
Trinidad  Alarid  then  and  there  wholly  re- 
fused, and  still  refuses,  to  receive  said  cer- 
tificates of  allowances,  or  any  ot  tbem,  or 
to  issue  to  your  petitioner  warrants  there- 
for, or  to  otherwise  perform  tbe  official 
duty  enjoined  upon  bim  aa  the  auditor  of 
public  accounts,  by  means  whereof  your 
petitioner  has  been  prevented,  and  is  still 
prevented,  from  receiving  the  warrants 
due  him,  and  from  receiving  tbe  money 
due  tor  money  laid  out  and  expended  tor 
services  rendered  as  aforesaid,  to  all  ot 
wblcb  be  is  justly  and  lawfully  en  titled. 
Wherefore  your  petitioner  prays  a  writ  ot 
roaDcfamus  directed  to  the  said  Trinidad 
Alarid,  as  auditor  ot  public  accounts  tor 
said  territory,  commanding  him  to  forth- 
with receive  each  and  every  of  said  certif- 
icates BO  held  by  your  petitioner,  and  to 
audit  tbe  same,  and  to  issue  thereon  the 
territory's  warrants  against  the  treasurer 
ot  said  territory  for  tbe  full  amounts 
thereof  as  required  by  law,  and  that  said 
defendant  be  required  to  make  due  return 
to  the  writ  ot  mandamus  that  may  issue 
out  ot  this  court  atsnch  time  and  place  as 
the  court  may  order,  and  that,  upon  the 
flncU  hearing  hereof,  said  writ  be  made 
peremptory,  and  that  your  petitioner  be 
granted  such  other  and  further  relM  as  he 
la  entitled  to,  and  as  justice  may  require. 
G.  W.  Pbichard,  L.  C.  Foet,  Attorneys 
for  Plain  tltl." 

"Eugenio  Romero,  Sheriff  ot  the  County 
ot  San  Miguel,  vs.  Trinidad  Alarid,  Auditor 
ot  Pnbllc  Accounts  of  the  Territory  ot  New 
Mexico.  Now  comes  tbe  said  defendant 
by  tbe  attorney  general  ot  the  territory  of 
New  Mexico,  and  for  answer  to  the  said 
writ,  and  to  the  petition  and  exhibits 
thereto  attached,  says  that  he  admits 
thatsaid  plaintiff  holdscertaln  certificates 
of  allowances  made  by  the  conrt  ot  thn 
first  Judicial  district  against  said  terri- 
tory, and  that  sncb  certificate^  bear  upon 
their  taceethe  numberand  amountsstated 
in  said  writ,  but  he  denies  that  be  bas  ever 
refused  to  audit  said  allowances,  and 
states  the  tact  tn  be  that  he  has  audited 
tbe  claims  of  said  plaintiff,  and,  with  one 
exception,  has  disallowed  the  claims  re- 
ferred to  in  said  writ,  and  has  refused,  and 
still  refuses,  to  issne  warrants  therefor 
against  the  treasurer  of  said  territory. 
He  further  says  that  tbe  exception  referred 
to  above  is  as  to  tbe  item  ot  $12.00.  which 
in  said  petition  to  stated  to  be  for  fee  al- 
lowances for  opening  Jury-lists,  while  in 
the  copy  of  the  certificate  of  allowance  at- 
tached to  said  petition  it  appears  to  be 
for  summoning  extra  talesmen  for  petit 
jury  and  commissioners  for  selecting  juries. 
Defendant  is  therefore  unable  to  know 
which  ot  these  allowances  is  brought  in 
question,  but  states  that  he  bas  allowed 
both  ol  them,  and  bas  Issued,  or  is  ready  ' 
to  Issne,  warrants  therelor.  Defendant 
further  says  that  be  has  disallowed  the 
claim  of  said  plaintiff  forfees  and  expenses 
in  taking  one  William  Oreen,  a  prisoner, 
from  Las  Vegas  to  Santa  Fe.  New  Mexico, 
and  return,  by  order  of  the  court,  in  the 
month  of  August,  1887,  because  It  is  not  a 
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g roper  cbai^  against  said  territory,  but, 
yexpr^B  statutory  provieioD, Is  a  cbarge 
to  be  paid  by  the  county  whence  said  pris- 
oner was  sent.  Derendant  further  states 
that  he  has  disallowed  the  claim  of  the 
plalntm  (or  the  amotint  allowed  by  the 
coart  to  one  Cristobal  Bettran  for  Jani- 
tor, because  It  appearo  from  the  certificate 
of  allowauce  that  said  person  was  em- 
ployed in  and  about  offices  situate  in  the 
conrt-bouse  {being  a  county  building)  for 
the  county  of  San  Miguel,  the  expense  of 
caring  for  which  Is  properly  chargeable  to 
said  county  of  San  Miguel  only,  and  not 
to  the  territory  of  New  Mexico.  Defend- 
ant further  says  that  he  has  disallowed 
the  claim  of  plaintiff  for  the  Rum  ot  five 
hundred  and  serenty-«lx  dollars  for  bail- 
iffs and  horse  hire  at  the  November  term 
of  1887ofthie  court,  because  he  has  already 
audited  and  allowed  the  claims  of  (our 
bailiffs  for  serrlces  at  said  term  of  court, 
and  drawn  warrants  therefor  on  the  ter- 
ritorial treasurer,  the  statute  of  the  terri- 
tory prohibiting  the  appointment  of  more 
than  four  such  otflcerii,  and  also  because 
the  horses  whose  hiring  and  use  are  im- 
plied were  used  only  for  the  purpose  of  en- 
abling the  shei-ift,  by  himself  or  by  his  dep- 
uties, to  serve  process  of  this  coutt  in  dif- 
ferent parts  of  the  county,  (or  which  serv- 
ice said  sheriff  Is  allowed  and  aathorixed 
by  law  to  charge  the  usual  amounts  for 
fees  and  mileage,  and  to  pay  him  for  bis 
hoi'se  hire  would  allow  him  to  receive 
double  for  such  services.  Defendant  fur- 
thersays  tha  C  he  has  disallowed  the  claim 
of  said  plaintiff  for  four  hundred  and 
eighty-four  doliars  and  twenty-five  cents 
for  furniture  and  painting,  because  it  ap- 
peared from  the  itemised  bill  presented  to 
the  defendant  (orfour  hundred  dollars  and 
seventy-five  cents  of  said  amount,  and 
from  the  certificate  for  the  remainder 
thereof,  that  said  claim  was  for  expenses 
which  should  have  been  made,  i(  proper 
at  all,  either  by  the  clerk  of  this  court  and 
by  the  statute  of  the  territory,  paid  by  the 
cnnntles  of. this  Judicial  district,  or  should 
hare  been  made  and  paid  by  the  county 
of  San  Miguel,  and  because  said  claim,  if 
proper  at  all.  should  have  been  made  by 
the  court  for  the  county  of  Snn  Miguel, 
wheresaid  amount  isclaimed  to  have  been 
originated,  and  not  by  the  court  for  Lin- 
coln county ;  and  defendant  further  says 
that  said  claim  is  extraordinarily  extrav- 
agant. Defendant  denies  that  the  said 
chargesBO  by  him  disallowed. or  any  there- 
of, were  for  money  laid  out  or  expended, 
or  for  services  rendered,  as  required  by 
law ;  and  he  denies  that  the  same,  or  any 
thereof,  wer^  carefully  inquired  into  and 
Investigated  by  the  court;  and  he  avers 
that  said  claims  and  all  of  them  were 
passed  without  Investigation  by  the  coart, 
and  as  a  matterof  course,  and  that  the  at- 
tention of  the  court  was  in  no  manner 
called  or  directed  to  the  impropriety  and 
•illesality  of  the  same.  Wlierefore  defend- 
ant prays  for  judgment  of  the  court  that 
the  said  claims  of  the  said  plaintiff  set  out 
In  fiaid  writ,  petition,  and  exhibits,  with 
+he  exception  of  the  said  Item  of  ¥12.00, 
are  not  proper  legal  charges  against  the 
said  territory  of  New  Mexico,  and  ought 
not  to  be  allowed  by  the  defendant  as  au- 


ditor of  public  acconnts.  and  that  be  may 

be  hence  dismissed,  with  his  costs.  M.  A. 
Brbeden,  a.  a.  6.  for  Auditor. " 

Upon  the  issues  thus  presented,  the  court 
caused  to  be  entered  the  following  judg- 
ment: 

"Engenio  Romero  vs.  Trinidad  Alarid, 
Auditor.  M&Ddamna.  No.8,116.  On  read- 
ing and  filing  the  answer  of  the  defendant 
in  this  cause  to  the  alternative  writ  of 
muadarnvs  heretofore  Issued  In  this  cause, 
and  also  themotlon  of  the  plaintiff  herein 
to  quash  and  strike  out  said  answer,  and 
for  the  issue  of  a  peremptory  writ  of  mau- 
datnus  In  this  cause,  for  theparposes  and  in 
the  manner  as  prayed  In  the  petition  of 
the  said  plaintiff,  and  the  counsel  fortbe 
said  plaintiff,  as  well  as  for  the  said  de- 
fendant, having  l)een  heard,  and  the  court, 
being  now  9ufiicieotly  advised  In  the  prem- 
isHS,  doth  grant  said  motion  as  to  the 
quashing  of  the  said  answer,  and  the  is- 
suing of  the  said  peremptory  writ  of  man- 
damva  concerning  the  following  items,  to- 
wlt:  No.  4,  county  of  Santa  Fe,  f 76.25; 
No.  25,  San  Migael  county.  912.00;  No.  ^ 
San  Miguel  county.  fSl.OO;  No.  20,  San 
Miguel  county,  ¥288.00;  No.  8,  Lincoln 
county,  983.50;  No.  2,  Lincoln  county, 
$400.75, — and  as  to  the  issuing  of  said 
mandamus  concerning  the  said  item  of 
horse  hire  embraced  In  No.  20,  San  Mignd 
county,  amounting  to  f288.00,  is  disal- 
lowed, and  doth  deny  said  motion.  It  Is 
therefore  ordered  and  adjudged  that  the 
said  answer  be,  and  the  same  hereby  is. 
declared  quashed  and  striclien  out.  and 
that  a  peremptory  writ  of  maadamus  be 
allowed  in  this  cause,  and  that  the  same 
issue  forthwith  against  the  said  defend- 
ant, commnnding  him  forthwith,  as  audi- 
tor of  public  accounts  of  the  territory  of 
New  Mexico,  to  receive  each  and  every  cer- 
tificate of  allowance  In  said  alternative 
writ  of  mandamus  mentioned  and  beld  by 
said  plaintiff,  except  the  sum  of  f  ^.00  out 
of  certificate  No.  20,  San  Miguel  county, 
being  the  allowance  for  horse  hire  to  said 
plaintiff,  and  to  take  up  said  certificates 
ot  allowance,  and  issue  therefor,  as  said 
auditor  of  public  accounts  of  said  terri- 
tory, the  said  territory's  warrants  aj^alnst 
the  treasurer  of  said  territory  for  the  full 
amount  of  each  and  every  one  of  said  cer- 
tificates of  allowance  except  the  sura  of 
S2S8.00  out  of  certificate  No. 20, San  Miguel 
county, as  aforesaid.  It  is  further  ordered 
and  adjudged  that  service  of  said  -peremp- 
tory writof  mandamushe  made  forthwith 
by  A.  D.  Clarke,  of  the  county  of  San 
Miguel,  by  delivering  a  true  copy  thereof 
to  said  defendant  in  person,  or,  if  said  de- 
fendant shall  not  be  found  in  said  county 
of  Santa  Fe,  then  by  delivering  atruecupy 
of  said  writ  to  some  person  over  the  age  of 
fifteen  years  at  the  usual  place  of  business 
or  abode  of  said  defendant  In  tfaeconnty  of 
Santa  Fe,  territory  of  New  Mexico.  It  Is 
further  ordered  and  adjudged  that  the  said 
defendant  make  return  of  this  writ,  and 
due  obedience  to  its  commands,  before  this 
court  on  the  30th  day  of  July.  18R8,  at  10 
o'clock  A.  M.  of  said  day  at  the  conrt-bonse 
at  Las  Vegas,  New  Mexico,  for  the  district 
court  of  tiiecountyotSan Miguel, territory 
aforesaid.  Elibha  V. Long,  ChIri  Justice. 

In  this,  we  think,  there  was  error.  In 
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▼lew  cf  the  fact,  however,  that  the  appeal 
did  not  operate  as  a  aupersedeaa,&nA  that 
therefore  the  mandate  ol  the  cuiirt  was 
obeyed,  and  the  sereral  certillcates  audit- 
ed and  allowed,  it  1b  iramaterlal  now  to 
fnqnire  minutely  Into  the  eeveral  matters 
of  controversy,  in  order  to  ascertain  and 
point  out  the  particular  Itema  which  were 
Improperly  allowed  aschargta  against  the 
territory.  The  Indgmentmnstbereversed, 
and  the  writ  dismlsaed  at  the  coat  of  the 
defendant  in  error,  and  it  la  bo  ordered. 

O'Bkibn,  C.  J.,  and  McFib,  Lsb,  and 
Seeds,  JJ.p  concur. 

<6  N.  M.  668)   

United  States  t.  Sacobb  et  «/. 

(Supreme  Court  tif  JTew  Jfextak  Jan.  Tarm, 
1891.) 

POBUO  LlHD— OUTTINQ  TlHBBR— WhO  UXt  HUH- 
TAIR  AOTION— EtIDBNOB. 

1.  In  trover  for  timber  alleged  to  have  been 
ent  on  the  public  land,  where  the  receiver  of  the 
United  States  land-offloe  testifies  that  a  pre- 
emptor  has  paid  for  the  land  aa  required  by  law, 
the  presumption  is  that  final  proof  has  been 
made  by  the  pre-emptor,  and  that  the  final  cer- 
tificate has  been  Issued  to  blm,  vesting  him  with 
the  eqattable  title  to  the  land,  and  leaving  only 
the  naked  ie^al  title  In  the  United  States;  ana 
bence  the  latter  cannot  maintain  the  action,  as 
Oomp.  Laws  N.  M.  g  1882,  requires  every  action 
to  be  prosecuted  in  the  name  of  the  real  party  in 
interest. 

a.  The  fact  that  a  contest  for  the  land  was 
beard  in  the  land-olUce  in  the  year  preceding  the 
cutting  of  the  timber  does  not  enable  the  United 
States  to  maintain  the  action,  in  the  absence  of 
any  showing  as  to  how  or  when  the  contest  was 
insUtnted,  as,  under  rule  S  of  practice  in  contest 
cases  In  tbe  local  land-ofBces,  a  contest  may  be 
instituted  after  the  final  cerUfloate  Issues,  as 
well  as  before. 

S.  Tbe  action  of  a  pre-emptor  In  entering  land 
at  the  land-offlce  as  agricultural  does  not  preclude 
an  inquiry  into  its  character  in  an  action  against 
third  persons  for  nolawfullyoutting  timber  there- 
on;  and  It  is  error  to  exclude  de^eodant's  evi- 
dence as  to  the  mineral  character  of  the  l^nd, 
sinoe  Act  Cong.  June  8,  187S,  permits  tbe  cutting 
of  timber  on  mineral  lands. 

Appeal  from  district  court,  third  di»- 
trtct. 

Elliott  A  Plckett,1oT  appellants.  Eugene 
A.  Fiske,  for  the  United  States. 

McFiB,  J.  In  this  action  the  United 
States  mied  Frank  and  John  Saucier  in  the 
district  court;  of  the  third  Judicial  district. 
In  an  action  of  trover.  The  declaration 
was  filed  March  7,  1888,  and  contnlns  two 
counts,  the  first  changing  that  on  the 

  day  of  —  A.  D.  lJ«7.  the  defeud- 

ants  cut  and  appropriated  to  their  own 
use  500  treee  of  the  value  of  $."iOO;  the  sec- 
ond char;;ing  the  approprlutlun  of  10,000 
feet  ol  lumber  of  the  value  of  $250  from  the 
public  lands  of  the  United  States.  Octo- 
ber 1,  ISSy,  defendants  Hied  a  demurrer  to 
the  declaration,  assigning  the  followinu 
causes  of  demurrer:  (1)  That  the  first 
count  Joins  two  separate  cauHCS  of  action, 
— trespass  and  trover, — and  does  not  al- 
ienee the  , date  when  committed;  (2)  the 
second  count  does  not  allejire  the  date  of 
the  wronK  or  Injury  complained  of;  (3) 
that  the  declaration  does  not  allege  that 
the  lands  were  non-mineral  from  which 
timber  was  taken.  The  cause  was  con- 
tinued bjr  consent  until  March  term,  1S89, 


and  on  the  11th  day  of  March,  1889,  the 
court  overruled  the  demnrror.  The  de- 
fendants filed  two  pleas:  (1)  not  vuilty; 
and  (2)  that  it  any  timber  wfw  converted 
by  defendants  It  was  taken  from  mineral 
lands;  that  tiiey  were  hona  fide  residents 
of  the  territory  of  New  Mexico;  that  no 
trees  were  cut  more  than  night  Inches  in 
diameter,  and  that  tbe  lumber  was  auld  to 
bona  nde  residents,  for  buildlnf?,  a^cnltnr- 
al,  mining,  and  other  domestic  purposes. 
Plaintiff  joined  issue  on  first  plea,  and  filed 
two  replications  to  second  plea  detyriug 
that  the  land  was  mineral  in  character. 
Trial  was  had  upon  Issues  thus  formed, 
by  Jury,  and  resulted  in  a  verdict  lor  plain- 
tiff for  tA75.  Motions  for  new  trial  and  in 
arrest  of  Jnd^ent  were  overruled,  and 
Judgment  was  entered  on  the  verdict.  Tbe 
defendants,  to  review  this  Judgment, 
brought  the  case  to  this  court  by  appeal. 

The  declaration  alleffes,  and  the  proof 
shows,  that  tbe  land  from  which  the  tim- 
ber is  allied  to  have  been  taken,  was 
sections  21  and  22,  In  township  11  S.,  of 
range  9  W.,  and  situated  in  Sierra  county, 
and  In  the  third  Judicial  district  of  New 
Mexico.  All  of  this  land,  with  the  excep- 
tion of  one  forty-acre  tract,  ( tlie  8.  E.  K 
of  S.  £.  Kofsec.  210  is  Included  In  two 

*pre-emption  clalmsmadeat  theLaeCrucra 
land-office  by  Mr.  Austin  Crawford  and 
Mr.  W.  H.  James.  In  fact  the  only  at- 
tempt to  locate  the  land  from  which  the 
timber  was  alleged  to  have  been  taken 
was  by  witnesses  testifying  that  the  tim- 
ber cut  was  upon  their  claims.  There  Is 
no  proof  that  there  was  anytimbercut 
on  the  40-acre  tract  in  section  21,  nut  em- 
braced in  these  pre-emption  claims.  A 
lai^enumber  of  errors  are  assigned, chiefly 
as  to  the  admissibility  ol  evidence,  but 
there  are  two  important  questions  pre- 
sented by  this  record:  (1)  Did  the  court 
err  In  giving  to  the  Jury  its  seventh  in- 
struction? (2)  Did  the  court  err  in  exclud- 
ing evidence  offered  by  defendants  as  to 
the  mineral  characterof  the  land?  Daring 
the  progress  of  the  trial  Mr.  £.  O.  Shields, 
at  that  time  register  of  the  United  Slates 
land-ofticp  for  tbe  Las  Oruces,  N.  M.,  dis- 
trict, and  custodian  of  tbe  records  of  said 
office,  wnscalled  asa  witnens  for  the  plain- 
tiff. The  records  of  the  otlice  were  identi- 
fied by  him.  and  were  competent  evidence 
In  the  case.  Bly  v.  U.  S..  4  Dill.  465.  Mr. 
Shields  was  recalled  by  the  plaintiff,  and 
testified  as  follows,  as  to  whether  the  pre* 
emptors  Crawford  and  James  had  paid 

'  the  United  Stutes  for  the  lauds  embraced 
in  their  pre-emption  claims:  Question. 
"State  whether  Mr.  James  and  ftawford 
ItHve  paid  for  this  land  In  pursuance  of 
the  requirements  of  law.  Answer.  Yes, 
sir.**  The  record  is  silent  as  to  final  proof 
or  the  issuance  of  final  receipt.  In  l!S84 
thecommlBuinnerof  thegeneral  land-office, 
in  his  instnictitms  to  registers  and  receiv- 
ers, said  •  "There  Is  no  authority  fur  receiv- 
ing proofs  in  advance  of  action  In  allow- 
ing or  rejecting  an  entry,and  you  have  no 
authority  to  act  upon  entry  applications 
until  the  party  is  prepared  to  consummate 
entry  by  making  proof  and  payment. 
In  other  words,  proof  and  payment  must 
be  made  at  the  same  time."  8  Dec.  Dep. 
Int.  p.  188.  We  must  presume,  therefore^ 
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in  the  absence  of  proof  to  the  coDtrary. 
that  the  oSlcera  of  the  KO^e)*iiui^nt  did 
their  duty,  and  that  final  proof,  fihowlng 
full  compliance  with  the  law  by  the  set- 
tlers, was  made  when  payment  waB  made. 
In  fact,  the  register  was  asl^ed,  and  an- 
swered "that  paymmt  waa  made  in  pnr^ 
snance  of  the  requirements  uf  law.  If 
that  be  true,  then  the  settlers  had  done 
all  that  the  law  required  of  them,  and  the 
furtberpreaumptlon  must  then  be  Indulged 
that  final  receipt  was  issued  to  these  set- 
tlers for  the  land  from  which  the  timber, 
if  any,  was  taken.  Mr.  Shields  was  asked, 
on  page  56  of  the  record,  when  payment 
was  made, aud answered :  "I  have  toi^ot- 
ten  the  date  now.  I  think  it  was  in  June, 
1886,  I  said  yesterday."  The  declara- 
tion alleges  that  the  timber  was  appro- 
priated "  on  the  il  ay  of  ,  1887. " 

No  date  being  fixed,  It  Is  limited  to  the 
year 1887.  The  pre^mptorsbad  purchased 
and  paid  tor  the  land  prior  to  the  alleged 
Injury.  The  settlers  barlng^done  all  they 
could,  and  paid  the  government  tor  the 
land,  they,  and  not  theUnlted  States,  were 
the  real  parties  In  Interest,  and  had  a  right 
to  the  damage  if  the  Injury  complained  of 
had  i>een  done.  If  they  had  paid  the  gov- 
ernment for  the  laud,  and  received  tbeir 
final  certificate,  they  had  a  right  to  self 
the  land,  or  mortgage  theland ;  and  it  fol- 
lows that  they  have  the  right  to  punish 
a  trespasser  upon  their  ponsessions.  It 
the  law  has  been  fully  complied  with  by 
the  pre-eraptor,  and  he  has  paid  tor  the 
land,  and  received  his  final  certificate,  the 
certificate  is  as  Ruod  as  a  patent;  and 
until  the  patent  Issues,  while  the  govern- 
ment had  ibe  naked  legal  title,  it  holds  in 
trust  tor  the  settler,  who  is  the  real  owner 
for  all  beneficial  purposes.  After  compli- 
ance with  the  law,  payment,  and  the  issue 
of  final  certlHcate  of  entry,  the  land  be- 
comes segregated  from  the  public  domain. 
The  secretary  of  the  Interior,  on  the  19th 
day  of  February,  A.  D.  1885,  in  case  ot 
tlmtrar  trespass  upon  a  homestead  entry, 
which  also  segregates  the  land  from  the 
public  domain,  says:  "But  If  It  be  con- 
ceded that  Landrum  has  entered,  and  is 
holding  tbe  land  In  good  faith,  tlie  tract 
covered  by  the  entry  is  to  be  considered 
as  being  to  all  intents  and  purposes 
Landrum's  land;  and,  If  tbe  McCnmbs 
have  removed  the  timber  therefrom  with- 
out warrant,  the  question  Is  one  between 
them  and  Landrum.  The  local  courts 
have  Jurisdiction  In  such  cases,  and. 
Landrum  can  apply  to  them  tor  protec- 
tion, or  tor  reparation  ot  any  Injury  thnt 
may  have  been  done  him."  3  Dec.  Dep, 
Int.  p.  421 ;  4  Dec.  Dep.  Int.  p.  467.  Same 
as  to  pre-emption.  While  these  decisions 
may  not  bind  this  court,  they  are  very 
persuasive,  coming  as  they  do  from  the 
head  of  theland  department  of  the  govern- 
ment. In  Carroll  v.  Satford  8  How.  460, 
Mr.  Justice  McLean  said:  "When  the 
land  was  purchased  and  paid  for,  it  was 
no  longer  the  property  of  the  United 
states,  but  of  the  purchaser.  He  held  for 
it  a  final  certificate,  which  could  no  more 
be  canceled  by  the  United  States  than  a 
patent.  It  Is  true,  if  the  land  had  been 
previoosly  sold  by  the  United  States,  or 
reserved  from  sale,  the  certificate  might  be 


recalled. by  the  United  States,  as  having 
been  Issued  through  mistake.  In  this  re- 
spect there  Is  no  difference  between  the 
certificate  holder  and  the  patentee."  My- 
ers V,  Croft,  13  Wall.  291 ;  Smith  v.  Ewing, 
2»  Fed.  Rep.  745.  The  court  below  erred, 
therefore.  In  giving  to  the  Jury  the  follow- 
ing Instrnctton :  ^(7)  I  charge  yon  that 
the  title  to  these  lanoa.for  the  pnrposes  ot 
this  suit,  is  In  the  United  States. "  The 
fact  that  contests  have  been  heard  In  the 
Innd-uffice  In  August,  1886.  does  not  alter 
the  situation,  for  the  reason  that  It  la  not 
shown  when  and  how  the  contests  were 
Instituted ;  and,  under  rule  5  ot  practice 
in  contest  cases  in  thelocal  land-offlce,  a 
contest  may  be  Instituted  after  th»  final 
certificate  Issues,  as  well  as  before;  the 
only  difference  being  that  In  that  case 
the  affidavit  In  contest  must  lie  forward- 
ed to  the  commissioner  of  the  general 
land-offlce,  who  directs  a  hearing.  From 
what  bos  been  said  It  follows  that  the 
lands  from  which  the  timber  Is  alleged  to 
have  been  taken  were  not  public  lands, 
and  the  plaintiff  was  not  the  real  party 
in  interest,  as  required  by  sectiou  1S82, 
Comp.  Laws,  which  Is  as  follows:  "Every 
action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest. " 

If  it  was  conceded  that  the  lands  be- 
longed to  the  United  States,  there  is  still 
a  reversible  error  disclosed  by  this  record, 
in  that  the  court  refused  to  permit  the  de> 
fendants  to  prove  that  the  lands  were 
mineral  lands,  and  compliance  with  the 
act  of  congress  of  June  3,  1878,  under  de- 
fendants' second  plea.  'Wnile  it  may  be 
objected  that  tM  plea  did  not  state  all  of 
the  facts  nectary  to  a  complete  defense, 
there  was  no  demurrer  to  the  plea,  but 
issue  was  Joined  as  to  whether  or  not  the 
lands  in  question  were  mineral  lands. 
The  court,  in  excluding  the  testimony  as 
to  the  mineral  character  of  the  lands, 
I^ractically  excluded  all  ot  the  defense,  for, 
if  the  plea  had  been  technically  correct,  it 
would  have  been  unav-alllng  for  tbe  de- 
fendants to  have  proven  compliance  with 
every  other  requirement  of  the  law  of 
June  3,  1878.'  The  court  permitted  evi- 
dence to  go  to  the  Jury  as  to  the  mineral 
character  ot  lands  outside  the  entries  of 
Crawford  and  James,  but  not  of  the  lands 
within  the  entries,  holding,  as  the  court  is 
Informed,that  thefact  of  their  beingentered 
at  the  land-office  as  agricultural  lands 
precluded  inquiry  as  to  their  mineral  char- 
acter. The  entries  at  the  land-offlce  were 
ex  parte,  and  could  not  affect  the  defend- 
ants In  tills  case.  Whether  the  lands  were 
mineral  in  character  or  not  was  a  ma- 
terial Issue,  and  a  question  for  the  Jury- 
The  court  erred,  therefore.  In  excluding  the 
testimony.  In  view  of  the  fact  that  we 
have  indulged  some  presumptions  that 
plaintiff  may  be  able  to  rpbut  with  testi- 
mony on  another  bearing  in  the  lower 
court,  tbe  Judgmentof  the  lower  court  will 
be  reversed,  and  cause  reman'^ed.  with  in- 
struction to  the  lower  court  to  sustain 
the  motion  tor  a  new  trial,  and  such  fur- 
ther proceedings  as  may  be  deemed 
proper. 

O'Bhirn.  C.  J.,  and  Sbkdb,  Lbs,  and 
Freeman.  JJ.,  concur. 
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(1  Ariz.  4M) 

Field  et  s/.  r.  Oret  <f.> 

(Supreme  Court  0/  Arizona.   April,  IBSL) 
Roncoi  roB  Naw  Tbiai/— Looatioh  or  IfimNe 

CL.A1M. 

1.  Uader  8t  Arlx.  1879,  p.  71,  requirinB  the 
itfttement,  od  notice  for  new  trial,  to  speciQr  the 
errors  od  which  the  jwr^  will  rely,  moA  prarid* 
InjT  that,  if  no  cpeolfleatioiia  are  luido,  the  state- 
ment shall  be  dlsrsgarded,  a  statement  the  oor- 
rectoeu  of  which  has  been  agreed  to  cannot  be 
disregarded. 

a.  Under  Rev.  8t  XT.  B.  |  2830,  providing  that 
*B0  location  of  a  mining  claim  shall  be  made  un- 
til the  dlscorcry  of  the  vein  or  lode  withlo  the 
Units  of  the  claim  located, "  one  so  locating  a 
olaUn  prior  to  the  dlscoTery  of  the  lode  can  hold 
possession  of  Xh»  sorface  as  against  one  posaeie 
big  or  claiming  no  better  right 

Appeal  from  dliitrlct  conrt,  Cochise 
county. 

Morgnn  A  PrUse,  for  appellants.  Stan- 
A>rd,  Earl  ^  Smith,  for  respondeota. 

Frrnch,  C.  J.  This  action  Is  ejectment 
to  recover  poeaession  of  certain  lalnlug 
ground  The  complaint  Jb  tn  the  usual 
form  for  ejectment.  The  denials  of  the 
averments  of  the  complaint  contained  in 
defendant's  answer,  except  the  denial  os 
to  damaires,  are  dafectlve.  But  plaintiffs 
havtuK  proceeded  to  trial  on  the  answer 
without  objection  in  these  reapects,  we 
shall  consider  the  answer  as  a  dental  of 
theplalutllf'B  allegations.  But  thedetend- 
ants  show  no  rieht.and  do  noteven  claim 
any  right,  to  the  premises  In  controversy 
or  to  the  posseKslon  of  the  same  in  their 
answer,  but  simply  traverse  plaintiffs' 
right  to  the  same.  The  plalntltia  had 
judgment,  and  defendants  moved  for  a 
new  trial,  which  was  denied,  and  the  ap- 
peal Is  from  the  Judfpnent  and  from  the  or- 
der denying  a  new  trial. 

The  statutory  provision  as  to  new  trials 
Ip  this  territory  provides:  "When  the 
notice  designates  aa  the  ground  upon 
which  the  motion  will  be  made  the  Insuffi- 
cieijf.y  of  the  evidence  to  Justify  the  verdict 
or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evi- 
dence Is  alleged  to  be  inanfflclent.  When 
the  notice  designates  as  the  ground  ol  thvi 
motion  errors  In  lawoccnning  at  the  trial, 
and  excepted  to  by  the  moving  party,  the 
statement  shall  stiecify  the  particular  er- 
rors upon  which  the  party  will  rely.  It 
no  sp?clficatlons  be  made,  the  statement 
■hall  be  disregarded."  St.  1879,  p.  71. 
Plaintiffs  object  to  the  assignments  under 
the  statute.  But  their  objection  cannot 
be  justly  suscalned  to  all  the  assignments 
of  error.  Besides,  plaintiffs  have  exprens- 
ly  agreed  to  the  correctness  of  the  state- 
ment on  motion  for  new  trial.  The  state- 
ment therefore  cannot  be  entirely  disre- 
garded, under  the  provision  of  the  stat- 
ute: "If  no  speclflcatlons  be  made,  the 
statement  shau  be  disregarded.** 

The  premises  were  located  by  plaintiffs' 

Srantors  as  a  mining  claim  on  the  19th 
ay  of  December,  187S.  At  that  time  the 
prcralses  were  entirely  vacant,  open,  un- 
claimed public  land,  without  any  adverse 

*Tbt8  case,  filed  April,  18S1,  is  now  published 
by  request,  with  others,  in  order  that  the  Pacific 
Reporter  may  cover  all  cases  In  tbe  Arlaona  Re- 
pnru  from  volume  1,  n.  L 


claim,  occupancy,  possession,  or  right 
whatever  adverse  to  plaintiffs'  grantors, 
and  so  continued'  till  after  said  grantors, 
on  the  let  day  of  July,  1879.  conveyed  the 
same  by  deed  to  plaintiffs  herein,  who 
then  entered  under  said  deed.  The  evi- 
dence Is  clear,  complete,  and  entirely  on- 
qnestloned  on  tbeforegoing  points.  There 
Is  clear  prior  possession  decisively  estab- 
lished, if  the  location  by  plaintiff's  gran- 
tors had  any  validity.  Theact  of  May  10, 
1872,  (Rev.  St.  U.  S.  S  2820.)  among  other 
provisions,  contains  the  following:  "But 
no  location  of  a  mining  claim  shall  be 
made  until  the  discovery  of  tlie  vein  or 
lode  within  tbe  limits  of  the  claim  locat- 
ed." This  broad  and  sweeping  provision 
Is  earnestly  invoked  by  the  appellants  in 
this  case  as  fatal  to  plaintiffs'  claim  in 
this  a«tion  on  the  statement  and  record 
therein.  It  would  be  sufnctent  answer  to 
(his  to  say  that,  for  the  purpose  of  this 
appeal,  there  is  a  snbstantlal  conflict  of 
tMtlmuny  on  this  point,— testimony  of 
Field  and  others  on  cropplngsi  etc.  An- 
other and  more  decisive  answer  to  defend- 
ants'position  Is  that  defendants  are  not 
In  a  position  to  Invoke  this  pruTlsioD  ol 
the  statute  ogalnst  tbe  plaintiffs  in  this 
action,  for  the  reason  that  defendants 
claim  no  right  to  the  premises  whatever. 
But  as  the  above  provision  of  the  statute 
is  so  decisive  In  Its  terms,  a  brief  and  sum- 
mary dlscnsslon  of  tbe  same  may  not  be 
out  of  place  here,  though  not  demanded 
In  the  decision  of  tbe  present  case.  It  Is 
well  known  that  In  many  portions  of  the 
mineral  regions  of  the  Daited  States  blind 
veins  or  lodes  exist,  that  is,  vslns  or  lodes 
entirely  below  the  snrfaee  of  the  ground, 
and  often  a  great  distance  below  the  sur- 
face, and  that  tn  many  Instances  these 
blind  veins  or  lodes  are  the  only  kind 
found.  Where  such  a  state  of  things  ex- 
ists, the  miner  must  seek  tbe  vein  or  ledge 
without  attempting  a  location  of  claim 
till  the  vein  or  ledge  Is  discovered,  or  he 
must  attempt  a  location  of  tbe  suriace  at 
least  before  such  discovery;  and  this 
brings  us  to  the  consideration  of  the  ques- 
tion, what  right,  if  any,  docs  the  miner 
acquire  as  to  the  surface,  not  ledge,  by 
such  location,  before  the  discovery  of  the 
vein  or  ledge?  If  this  exact  question  haa 
been  authoritatively  passed  upon  or  set- 
tled by  Judicial  decision,  my  attention  has 
not  hei'.n  called  to  such  decision  b.v counsel 
or  otherwise,  except  as  mentioned  and 
discussed  tn  this  opinion.  The  doctrine 
of  prior  possession  or  actual  occupancy, 
without  legal  claim,  except  so  far  as  such 

ftossesslon  per  at*  confers  it,  has  been  of 
ate  fully  recognized  by  tbe  supreme  court 
of  the  Onlted  States  as  to  public  lands 
not  mineral. 

The  question  whether  public  lands  in- 
closed and  occupied  by  parties  not  claim- 
ing them  under  the  laws  of  the  United 
States  are  subject  to  pre-emption  orhome- 
stead  entry  under  such  laws  of  tbe  United 
States  has  been  settled  in  the  negative. 
In  the  case  of  Atlierton  v.  Fowler,  96  U.  8. 
618,  and  later  In  the  cases  of  Hosmer  v. 
Wallace,  97  U.  S.  676,  and  Trenouth  v.  San 
Francisco,  100  U.  8.  251.  the  supreme  court 
of  the  United  States  held  that  no  pre-euip- 
tlon  right  can  be  established  by  a  settlit- 
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inpntand  Improvements  on  a  tract  of  pub- 
lic land  whlvb  was  already  in  the  possea- 
ston  of  anotlicr.  The  state  and  territorial 
courts  have  necessarily  followed  these  de- 
cisions,—those  of  California  in  the  eases  of 
Hosmer  v.  Duggan,  56  Cal.  2^7;  Davis  v. 
Scott.  Id.  J65;  and  In  the  stUl  later  case  of 
McBrown  v.  Morris.  59  Cal.  04.  In  the  case 
of  Railroad  Co.  v.  Gould.  21  Cal.  254,  the 
same  court  euBtained  naked  prior  occu- 
pancy against  a  congressional  grant  of 
right  of  way,  as  toclalm  of  damages.  This 
is  the  settled  doctrine  as  to  public  lands 
not  mineral,  and,  by  analogy,  should  be 
I'ecognized  where  applicable  to  rlghtsupon 
the  mineral  lands.  A  person  makin£  a 
location  of  a  mining  claim  folly  in  accord- 
ance with  law  and  usage  acquires  a  right 
of  posseeFiim  to  the  same  equivalent  to  an 
actual  or  posaesslo  pedis  possessloiy  But 
what  right  does  he  acquire  by  making 
such  location  before  the  discovery  of  the 
vein  or  ledge?  Mr.  Jastice  Miller  In 
his  circuit  has  encountered  this  question 
more  or  less  directly,  and  especially  in  the 
stateof  Colorado,  where  these  blind  ledges 
are  understood  to  l>e  of  frequent  occur- 
rence. But  his  conclusions  have  not 
reached  us  In  an  authoritative  form.  In 
the  case  of  Crossman  v.  Penderry,  2  Me- 
Crary,  m,  s  Fed.  Rep.  693,  the  Orion  had 
betm  first  located.  The  Pendery  was  lo- 
cated subsequently,  on  the  same  ground, 
and  discovered  mineral  in  place,  before  the 
prior  locators  had  made  such  discovery. 
In  this  case,  which  was  heard  in  the  cir- 
cuit court  of  the  district  of  Colorado,  the 
defendants  bad  judgment  in  their  favor. 
Mr.  Justice  Millbb,  of  the  supreme  court 
of  the  United  States, In  his  (the  eighth)  cir- 
'cult,  rendered  the  decision,  In  which  he  is 
reported  as  saying:  "This  cause  is  sub- 
mitted on  an  agreed  state  of  facts,  to  the 
effect  that  the  ground  in  controversy  is 
covered  by  the  surface  lines  of  the  Orion 
claim,  located  by  the  plaintiff,  and  also  of 
the  Pendery  claim,  located  by  defendant; 
that  both  locations  arer^ularae  to  form ; 
that  the  Orion  was  first  located  and  sur- 
veyed; that  the  locators  have  steadily 
prosecuted  work  In  the  development  there- 
of, and  have  discovered  mineral  in  place; 
that  the  discoverers  of  the  Pendei'y,  lo- 
cated subsequently  to  the  Orion,  and  while 
the  locators  of  the  latter  were  in  posses- 
slon  thereof,  also  prosecuted  work,  and 
discovered  mineral  In  place  before  the  dis- 
coverers of  the  Orion.  The  question  sub- 
mitted to  the  coui't  is  this:  Can  prospect- 
ors on  public  mineral  domain  acquire  any 
right  in  which  the  law  will  protect  them 
prior  to  the  discovery  of  mineral  in  rock 
In  place?  It  so,  can  the  plaintiffs,  being 
pi  lor  ItMrators,  recover  against  defendants, 
whoflrntdiscovered  mineral  on  the  ground 
in  controversy?  It  Is  the  opinion  of  the 
court  that,  Inasmuch  as  the  plaintiff  al- 
lowed the  defendant  to  enter  upon  their 
claim,  and  within  their  boundaries,  and 
there  sink  a  shaft,  in  which  they  discovered 
mineral  in  rock  In  place  before  a  discov- 
ery by  pluintms,  and  make  location  there- 
of without  protest,  the  defendants  now 
have  the  better  right.  But  the  plaintiffs 
might  have  protected  their  actual  posses- 
sion of  their  entire  claim  by  proper  legal 
proceedings  prior  to  the  discovery  of  min- 


eral by  the  defendants  or  either  party. 
A  prospector  on  the  public  mineral  do- 
main may  protect  himself  In  the  possession 
of  bis  podia  pojisesston is  while  be  is  search- 
ing for  mineral."  The  instructions  to 
Juries  on  this  statute  in  the  local  federal 
courts  hare  been  various,  generally  giving 
the  substance  of  the  statute  that  no  loca- 
tion could  be  made  prior  to  the  discovery 
of  the  vein  or  lode  tb'erdn.  In  the  case  of 
Mining  Co.  v.  Evans.  2  McCrary.39.  5  Fed. 
Rep.  172,  (October  term,  1880,)  Mr.  Justice 
Hallgtt,  in  the  same  district  of  Colo- 
rado, Is  reported  as  instructing  the  Jury  as 
follows:  "On  the  public  domain  of  the 
United  States,  a  miner  may  hold  the  place 
in  which  he  may  be  working  against  all 
others  having  no  better  right;  but.  wheu 
he  asserts  title  to  a  full  claim  of  one  thou- 
sand five  hundred  feet  in  length,  and  three 
hundred  feet  in  width,  he  must  prove  a 
lode  extending  throughout  the  claim." 
This  is  indefinite  as  to  extent  of  ground 
and  In  conflict  with  the  doctrines  of  the 
decision  above  quoted.  If  a  party  on  the 
public  lands  not  mineral  can.  by  bow  and 
spear,  hold  his  possession  to  a  tract  of 
such  land,  however  large,  against  a  party 
seeking  to  enter  under  the  pre-emption 
or  homratead  laws  of  the  United  States, 
shall  notthemlner  hold  thecomparatively 
small  tract  embraced  In  his  mining  claim, 
while  continuously  and  industriously  seek- 
ing the  vein  or  lode  believed  to  exist  there- 
in? I  speak  of  the  surface  only,  not  the 
vein  or  lode.  I  am  of  the  opinion  that  he 
can  soboldthesuriace  of  theclalm  against 
all  parties  havlngnobetterright,and  eject 
them  therefrom,  If  any  so  Intrude,  and 
such  I  understand  to  be  the  doctrine 
of  Mr.  Justice  Miller's  dedsfon  abore 
quoted.  Judgment  affirmed. 

PoRTBR  and  STiiiWGLL,  JJ.,  coucur. 


  a  Artt.  42C) 

TouBSTONE  Mill  &  Mining  Co.  t.  'Way 
Up  Mining  Co.* 
(Supreme  Court  cf  Artaona.   Jan.,  1683.) 

Kbw  Thiaii— Appbu^Adjoining  Vimm  Ci.Azin 
— Vbinb  and  Dips. 
1.  Thongh  the  trial  Judge  retires "  from  the 
bench  pending  a  motion  for  a  new  trial  Id  a  case 
tried  by  tiie  court,  and  his  sQcoessor  overrules  the 
motion  pro  format  refusing  to  hear  it  on  the 
merits,  the  findings  of  fact  will  not  be  disturbed 
oo  appeal  if  tliere  is  substaotiai  evidence  to  sus- 
tain ttiem. 

3.  Rev.  St.  U.  S.  I  2S32,  provides  that  lo- 
cators of  mining  claims  shall  have  the  right  to 
possesB  and  en}oy  ail  veins,  lodes,  and  ledices, 
the  top  or  apex  of  which  in  inside  of  the  surface 
lines  extended  downward  vertically,  although 
such  veins,  lodes,  or  ledges  may  so  far  deput 
from  the  perpendicular  in  their  course  downward 
as  to  extend  outside  of  the  vortical  side  lines  of 
the  surface  location.  MelA,  that  the  owner  can 
follow  hia  claim  on  its  dip  only  when  It  dips 
substantially  at  right  angles  with  the  strike  of 
the  vein,  and  be  cannot  follow  the  vein  outside  of 
his  iode,  on  the  course  or  strike  of  the  vein,  in 
any  case ;  if  it  crosses  the  side  lines  on  its  strike  the 
side  lines  become  the  end  lines  and  terminate  the 
right  to  follow  the  vein  in  that  direction. 

3.  The  end  line  of  the  "Way  Up"  mining 

'  This  case,  filed  January,  1SS3,  is  now  pub- 
lished by  request,  with  others,  in  OTder  that  the 
Pacific  Reporter  may  cover  all  oases  la  the  Ari- 
Eona  Reports  from  volmne  1,  p.  L 
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olatm  ftbutted  ivnlnst  the  sf  de  line  of  the  *'Good 

Enougb, "  which  was  the  older  location.  In  the 
Way  CJp,  there  was  a  fissure  vein  which  passed 
from  the  Way  Up,  entered  the  Good  Enough, 
and  crossed  ft  The  ore  bodies  in  the-  Good 
Enough  were  connected  with  this  fissure  vein  and 
flowed  from  It,  and  constitutal  flat  ore  bodies 
Ijing  in  ntrata  of  limestone  some  distance  from 
&e  fissure.  JBeZd,  that  the  ore  bodies  In  the  Good 
Bnough  did  not  form  a  separate  vein,  and  Its 
owners  could  not  follow  into  the  Way  Up,  and 
were  not  entitled  to  the  ore  at  the  intersection 
under  Rev.  St.  U.  S.  S  2830. 

Appeal  from  district  court,  Cocblse 
county. 

John  Hayiiea  and  Thomas  MitabelU  (or 
appellant.  Lewta  A  Dlbbim  and  J.  D. 
Rouae,  for  respondent. 

PiNNBT,  J.  Thla  case  comes  up  on  ap- 
peal from  JudfEment  and  order  overruling 
a  motion  for  a  new  trial.  The  case  was 
tried  by  tbe  court  without  a  Jury,  and  the 
trial  Judge  filed  findings  of  (act  and  con- 
clnsiouB  of  taw,  and  a  Judgment  was  en- 
tered in  accordance  therewith  in  favor  of 
defendtint.  Plalntlft  moved  for  a  new 
trial,  but.  before  the  motion  waB  disposed 
of,  the  trial  Judge  retired  from  the  bench, 
and  another  Judge  was  appointed  in  bis 
stead.  When  the  motion  for  a  new  trial 
came  up  for  hearing.  It  was  overruled  pro 
fotmtt.  The  coart  declining  to  hear  tbe 
motion  on  Its  meritii,  not  having  heard 
tbe  evidence  at  the  trial  of  tbe  cause,  ap- 
pellant's counsel  now  insist  this  court 
should,  ander  the  circumstances,  not  be 
governed  In  its  decision  on  this  point  by 
tbe  general,  rule  that  an  appellate  court 
will  not  disturb  the  verdict  of  a  Jury  or 
findings  of  fact  by  the  trial  court  where 
there  is  a  conflict  o[  evidence.  They  insist 
that  the  case  should  be  now  beard  on  ap- 
peal, as  if  it  were  on  motion  tor  a  new 
trial  in  tbe  district  court.  In  the  consid- 
eration of  the  case,  we  have  borne  in 
mind  the  peculiorcircunistancn:!  surround- 
ing It.  Still,  it  must  also  be  borne  In  mind 
that  every  presumption  Is  In  favor  of 
the  correctness  ul  tbe  Judgment,  and  that 
neither  appellate  nor  trial  court  will 
disturb  tbe  verdict  of  a  Jury,  or  the  find- 
ings of  fact  by  the  court,  where  there  Is 
sabstantlal  evidence  to  sustain  such  ver- 
dict or  findings,  unless  errors  of  law  have 
occurred  requiring  a  reversal.  CuvIngtoD 
v.  Becker,  6  Nev.  281;  Kile  t.  Tnbbs,  82 
Cal.  332;  Miller  V.  Balthasser.  78  111.  802. 
One  uf  the  main  reasons  for  upholding  the 
verdicts  of  Juries,  and  the  findings  of  fact 
of  a  court,  where  there  Is  no  indication  of 
Improper  motives  Influencing  them  in 
coming  to  a  conclusion,  and  where  no  er- 
rors u(  law  occur,  is  that  they  bave  heard 
the  testimony,  have  had  an  opportunity 
of  observing  the  conduct  and  bias  of  the 
wituesaes,  their  intelligence,  etc.,  and  are 
therefore  better  enabled  to  arrive  at  the 
true  facts  of  the  case  than  an  appellate 
court  possibly  can  be.  Having  In  mind 
the  rule,  upon  an  examination  of  tbe  en- 
tire record,  if  iteball  be  found  that  there  is 
no  substantial  evidence  to  sustain  the 
findings  of  fact,  or  It  there  be  found  a  ma- 
terial error  in  the  conclusions  of  law  uf  the 
flonrt  below,  it  is  the  duty  of  this  tribunal 
to  reverse  or  modify  the  Judgment  up- 
Vealed  from;  otherwise,  the  Judgment 


mnst  be  affirmed.  Tbe  qnestlona,  then, 
for  otiT  cooMderatlon,  are:  (1)  Should  tbe 
case  be  reversed  on  questions  uf  fact,  or 
findings  of  the  trial  court?  |2)  Is  there 
error  of  law  bi  bis  conclusion  and  Jndg^ 
meat? 

Tbe  complaint  alleges  the  Incorporation 
of  plaintiff  and  defendant;  that  plaintiff 
company  was  the  owner  and  In  posms- 
slon  of  the  Good  Enough  mining  claim 
and  lode  In  Tombstone  mining  dlKtrtct, 
Cochise  county,  Arix.,  which  is  therein 
described;  that  within  said  claim  there 
Is  a  valuable  vein,  lode,  lead,  or  ledge,  and 
mineral  deposit  of  rock  In  place,  bearing 
silver  and  other  valuable  metals,  having 
Its.  top  or  apex  within  tbe  exterior 
boundaries  of  said  claim,  and  dipping  In  a 
north-easterly  direction  at  an  angle  -of  20 
to  24  degrees  from  the  boricontal,  pass- 
ing beyond  the  said  line  of  the  Good 
Enough  claim  in  that  direction,  and  en- 
tering the  adjoining  land ;  that  on  or 
about  March  1,  1881.  defendant  ousted 
tbe  plaintiff  from  that  portion  of  Its  vdn 
or  lode  which  bad  been  opened  and  de- 
veloped by  defendant  beyond  the  north- 
east side  line  of  tbe  Good  Enough  claim, 
and  beneath  the  surface  of  the  Way  Up 
mining  claim,  which  at  that  point  ad- 

}olns  the  Good  Enough  claim.  Then  fol- 
ows  allegations  of  valneof  ore  and  occQ- 
patlon.  The  other  causes  of  action  are 
Bobstantlally  the  same,  with  variations 
as  to  value  of  ore  mined,  etc.,  followed  by 
a  prayer  for  an  injunction,  and  for  re- 
covery of  said  land  and  premises,  and 
for  daiuages.  The  claim  fur  damages 
was  dismissed  without  prejudice,  and  the 
question  of  rigbtof  possession  alone  tried. 
The  defendant's  answer  specifically  de- 
nied the  material  Issuable  facts  stated  in 
the  complaint,  and  for  defense  alleges  that 
the  Way  Up  Company  is  the  owner  of, 
and  was  In  the  possession  of,  and  entitled 
to  the  possession  of.  the  Way  Up  mining 
^aim,  and  of  all  veins,  mineral  deposits, 
etc.,  tbe  apexes  of  which  were  embraced 
In  Its  exterior  limits;  alleges  that  the  ore 
body  developed  within  the  Way  Up  claim ; 
and  prays  that  defendant  may  go  hence, 
andforcoflt».  It  Is  not  a  cross-bill,  but 
set  up  as  matter  of  defense,  and  not  as 
a  counter-claim,  which  seems  necessary 
under  thla  practice.  Brannan  v.  Paty, 
68  Cal.  i\SO.  An  Injunction  was  granted  at 
the  commencement  of  the  action,  which 
was  dissolved  nn  tbe  rendition  of  the  Judg- 
ment. On  the  issue  thus  formed,  the  case 
was  tried  in  the  court  below;  the  Judge 
filed  bis  findings  of  fact  and  conclusions 
of  law;  and  Judgment  was  entered  accord- 
ingly. The  findings  are,  In  substance,  that 
plaintiff  and  ditfendant  were  each  Incor- 
porated, and  the  respective  owners,  and 
In  possession,  of  the  Good  Enough  and 
Way  Up  mining  claims;  that  there  Is  no 
vela  OT*  ledge  running  through  the  Good 
Enough  claim  parallel  with  Its  side  lines, 
but  that  the  only  vein,  lode,  etc.,  shown 
by  the  evidence  runs  across  tbe  said  Good 
Enough  claim,  aud  crosses  its  sidelines, 
and  enters  the  Way  Up  claim  on  Its  strike, 
and  tbe  ore  raised  and  taken  out  by  de- 
fendant company  was  from  said  vein, 
lode,  etc.,  extending  on  Its  strike  or  course, 
as  aforesaid,  across  said  Good  Enougb 
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claim  In  anorth-eaaterly  direction,  beyond 
Its  Bide  IttlBs.and  into  defendant's  Way  Up 
claim:  tliat  plaintiff  bad  not,  within  tlie 
bunndariee  of  ItH  said  claim,  any  mineral 
ized  lead,  lode,  belt,  cone,  etc.,  ot  rock, 
dipplDK  beyond  ItB  side  llaea  Into  the  Way 
Dp  claim,  as  alleged  and  demrlbed  by 
plaintiff;  that  all  ore  abon^  by  the  evi- 
dence to  bare  been  foand  witbln  said  Good 
Enouj^h  claim,  aud  the  extended  side  lines 
of  tbe  Way  Dp  claim,  came  from,  was 
connected  with,  and  was  a  part  of,  said 
vein,  lode,  or  ledse,  which,  npoq  Its  strike 
in  a  nortb-easterly  direction,  entered  the 
Way  Dp  claim;  that  tbere  is  no  vein, 
ledKe,  lode,  or  mineralised  depuatt,  having 
its  apes  within  the  exterior  bonndaries  of 
plalntlH's  claim, except  that  which  croeees 
its  side  lines  and  enters  the  Way  Up  claim. 
The  sixth  and  last  flndlng  Is  that  there  la 
no  vein,  lode,  ledge,  or  mineralized  de- 
posit, having  its  apex  witbln  the  exterior 
boundarioB  of  plaintiff's  claim,  dipping  be- 
yond tbe  side  llnea  of  plaintiff's  said  claim 
into  tbe  Way  Up  claim.  And  as  concln- 
eions  ot  law  tbe  trial  judge  tonnd  that 
the  defendant  was  the  owner  of  the  Way 
Up  mining  claim,  with  all  its  veins,  etc., 
and  was  entitled  to  recover  and  work  the 
same,  and  that  plaintiff  is  entitled  to  take 
nothing  by  the  action,  and  that  the  ia- 
Jnnction  and  restraining  order  heretofore 
granted  shoald  be  dlssotved,  and  for 
costs.  Upon  these  findings  judgment  was 
entered,  which  Is,  In  substance,  a  repetition 
of  the  findings  and  conclnslons  of  law. 

The  asBignments  of  error  on  the  part  ol 
appellant  are  full  and  elaborate.  They 
cover  every  point  fn  the  findings,  conela- 
Bions  of  law,  and  in  the  Jndgment.  Tbe 
argument  is  ingenions  and  exceptionally 
able.  Under  our  vlewot  the  case,  only  one 
finding  of  fact  was  necessary,  and  that  Is 
embraced  in  the  sixth  finding.  The  ma- 
tprial  fact,  at  last.  Is,  did  plaintiff's  claim 
have  a  vein,  lead,  lode,  or  mineral  deposit, 
whose  apex  wcut  located  witbln  tbe  ex- 
terior boundaries  ot  tbe  Qood  Enoagh 
mining  claim,  and  which  dipped  Into  tbe 
Way  Up  claim?  This  Is  the  ultimate  fact 
to  be  found,  and  the  one  upon  which  t^ie 
Judgment  must  stand  or  fall.  Tbe  sixtta 
finding  Is  a  complete  answer.  That  plain- 
tiff should  take  nothing  by  this  action, 
and  the  injunction  and  restraining  order 
granted  should  be  dissolved,  was  all  that 
was  necessary,  aud  disposes  ot  the  case. 
As  shown  above,  the  anawerduea  not  con- 
tain a  cross-bill,  and  It  follows  that  the 
only  proper  Judgment  that  coald  be  ren- 
dered Is  that  plaintiff  take  nothing  by  its 
action;  that  the  Injunction  be  dlsBolved, 
and  costs  awarded  to  defendant.  But 
plaintiff  contendR  that  the  evidence  is  in- 
Bufficlent  tu  sustain  the  findings  ot  fact, 
and  that  the  court  erred  In  the  concluHlons 
of  law,  and  that  tbe  judgment  is  unsup- 
ported by  the  findings;  In  other  words, 
that  the  judgment  Is  contrary  to  the  law 
and  the  evidence.  An  examination  of  the 
evidence  nhowa  that  the  Oood  Enodgh 
claim  was  located  in  a  north-westerly 
and  south-easterly  direction  adjoining  this 
claim.  On  its  nortb-enaterly  sldo  line  lies 
the  Way  Up.  The  latter  extends  length- 
wise in  a  north-easterly  and  south-west- 
er*y  direction,  ho  that  the  south-west  end 


line  of  the  Way  Up  abnta  against  the 
north-east  side  line  of  tbe  Good  Enough. 

Plaintiff  claims  that  the  Good  Enougli 
Is  located  along  a  vein  or  ledge  of  mineral- 
bearing  rock  In  place,  which  extends 
through  it,  substantially  parallel  with  Its 
8id3  lines,  and  that  this  vein  or  ledge  dips 
fn  a  north-easterly  direction,  passing  its 
side  lines  into  the  Way  Up;  that  defend- 
ant sunk  a  shaft  near  the  line  dividing 
the  two  claims,  encountering  plaintiff's 
vein  on  Its  dip,  and  were  extracting  the 
ore  therefrom.  Defendant,  on  the  other 
hand,  laslBta  that  the  Way  Dp  claim  Is 
located  along  a  flasare  vein  extending  in 
a  north-easterly  and  south- westerly  direc- 
tion, and  substantially  parallel  with  its 
side  lines;  that  its  shaft  Is  sunk  on  this 
vein,  and  that  the  ore  being  taken  out  by 
it  is  from  this  vein;  that  this  vein  extends 
through  the  Good  Enough  claim  in  a 
direction  substantially  at  right  angles 
to  the  side  Hue  to  the  Oood  Enongh ;  and 
that  the  ore  bodies  which  the  plaintiff 
claims  to  be  on  Its  vein,  and  which  be 
has  I]  right  to  follow  on  its  dip  into  tlie 
Way  Up,  form  part  of  tbe  Way  Up  vein  or 
lode.  Section  2323  ot  tbe  Revised  Stat- 
utes of  the  United  States  gives  tbe  owner 
of  a  mining  claim  the  right  tu  follow  fall 
vein  or  lode  on  Its  dip  only  when  such 
vein  or  lode  dips— that  is,  departs  from  a 
perpendicular  position — substantially  at 
right  angles  with  the  strike  of  tbe  vein  or 
lode,  and  does  not  allow  him  tu  follow 
the  vein  outside  of  his  claim  on  the  course 
or  strike  of  the  vein  In  any  case.  If  tbe 
vein  crosses  tbe  side  lines  un  its  strike, 
such  side  lines  become  the  end  lines  and 
terminate  the  owner's  right  to  follow  the 
vein  In  that  direction.  Mining  Co.  v.  Tar- 
bett,  98  U.  S.  463.  A  large  number  of  wit- 
nesses tor  defendant  testify  to  existence 
of  a  fissure  vein  in  the  Way  Up  claim. 
They  swear  that  they  examined,  saw,  and 
traced  it,  and  found  ore  In  It;  that  It 
paBses  from  the  Way  Up  claim,  enters  into 
the  Good  Enough,  and  crosses  it.  Tbe 
Judge  who  tried  tbe  case  believed  that, 
and  it  Is  not  for  this  court  to  say  tbat  bis 
findings  are  incorrect.  The  rule  Is  too 
well  eBtabllshed  on  this  point  for  us  to 
disturb  it  now.  But  plaintiff's  counsel 
contend  that,  conceding  that  the  Way 
Up  fissure  vein  exists  as  testified  by  defend- 
ant's witnesses,  still  the  evidence  estab* 
lishcs  the  existence  of  the  Good  Enough 
vein,  lode,  ledge,  or  deposit;  that  thiii 
Good  Enough  claim  lode  is  parallel  to  Its 
Bide  lines,  and  dips  Into  the  Way  Up;  tbat 
it  has  an  average  width  of  some  60  feet; 
and  that  plaintiff  has  the  right,  under  sec- 
tion 2336  of  the  United  States  Revised 
Statutes,  to  take  all  ore  at  tlie  Intersec- 
tion of  the  two  veins,  tbe  Good  Enough 
being  the  oldpr  location.  If.  bowfver,  the 
Hixth  finding  of  fact  is  sastalned  by  KUb- 
stantlal  evidence,  (and  wethink  it  Is,)  tben 
this  point  is  not  well  taken.  There  is 
much  evidence  in  the  record  which  goes 
to  »>howlhat  the  various  ore  bodies  In  the 
Good  Enough  claim,  opposite  the  Way 
Up  claim,  are  connected  with  the  Way 
Up  flssare  vein,  and  flow  from  It.  and,  al- 
though constituting  flat  ore  bodies  lying 
In  strata  of  limestone,  and  at  considera- 
ble distance  from  the  fissure,  yet  are  at> 
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tacbed  to  anil  form  a  part  ol  the  Way  Up 
vein.  Orft  bodies  thou  formed  off  from 
and  connected  with  b  fiBSure  vein  do  not 
form  a  separate  vein,  lode,  ledge,  or  min- 
eral deposit.  This  evidence  Huntalns  the 
Blxtta  flndlng  of  fact.  It  notes  tbe  alti- 
mate  fact  at  lasne,  and  it  was  not  neces- 
sary to  find  tbe  probatlvft  facts  wbleb  es- 
tablish this  ultimate  fact.  Mining  Co.  v. 
Taylor.  100  U.  S.  37. 

The  second  conclusion  of  law,  to  the 
effect  that  plaintiff  is  entitled  to  take 
nothing  by  this  action,  aud  that  the  in- 
jnnctlan  and  restraining  order  be  dls- 
Bolved,  properly  follons. 

The  point  made  by  plaintiff's  counsel, 
that  the  findingH  are  insafficient  In  form, 
and  are  mere  conclusions  of  law,  we  tliink 
not  well  tatien.  The  true  test  of  the  suffi- 
ciency of  the  findings  is  this:  would  they 
answer  If  presented  by  a  Jury  In  the  form 
of  a  special  verdict?  Tested  by  this  rule, 
we  think  them  sufilcieut  to  sustain  the 
Judgment.  Miller  v.  Steen,  80  Cal.  402. 
From  the  fact,  however,  that  defendant's 
answer  does  not  contain  a  croBs-bill  enti- 
tling It  to  affirmative  relief,  the  Judgment 
will  be  modified  to  the  extent  that  plain- 
tiff take  uotbing  by  its  action,  and  that 
defendant  go  hence  without  day,  and  re- 
cover of  plaintiff  all  costs  and  disburse- 
ments in  this  t>ehait  Incurred.  In  other 
respects,  the  judgment  and  orders  ap- 
pealed from  will  be  affirmed,  and  It  Is  so 
ordered. 

Fbencb,  C.  J.  Tconcur  in  the  foregoing 
decision  of  Mr.  Justice  Pinnet  that  tbe 
Judgment,  as  modified,  and  the  order  ap- 
pealed from,  be  affirmed. 


(1  Arls.  397) 

OsBORN  T.  Clark,  Auditor.^ 
OSufnvnu)  Cmut  of  Arieona.  Jan.  Term,  1881.) 
MAiTDAjfus— To  Tebritobial  Officers. 
Where  a  claim  is  presented  to  a  territorial 
auditor,  who  acts  on  It,  and  allows  aod  issues  his 
wunnt  for  a  part  thereof,  mandnmus  will  not 
issue  comniandiDg  him  to  draw  his  warrant  for 
tb»  balance  of  the  claim.  Foster,  J.,  dissenting. 

Appeal  from  district  court,  Maricopa 
county. 

John  BayoeB  and  Baker,  Alsap,  Lemon  A 
McCabe,  tor  appellant.  Fttch  A  ChnrehttU 
for  respondent. 

French,  C.  J.  TMs  is  an  application  for 
a  writ  of  wandamNB  commanding  and 
enjoining  the  said  auditor  tn  draw  bis 
warrant  on  the  territorial  treasurer  for 
tbe  sum  of  $180,  under  an  act  of  the 
legislature  of  Arizona.  No  facts  are  stat- 
ed in  applicant's  petition,  but  an  affidavit 
of  the  applicant  is  annexed  to  the  petition, 
from  which  It  appears  that  petitioner  was 
an  officer  of  the  legislative  council  of  the 
session  of  ISSl,  as  assistant  clerk  <if  said 
council,  and  that  his  claim  is  for  compen- 
sation tor  services  in  that  capacity.  It 
further  appears  from  the  affidavit  that  the 
auditor  has  acted  on  the  claim  of  appli- 
cant, which  was  $540,  auditing  and  al- 


)  This  case,  filed  January,  1881,  is  now  pub- 
lished by  reqaest,  with  others,  in  order  that  Uie 
Pacific  Beporter  may  cover  all  cases  in  ttie  Ari- 
zona RepartB  from  volume  1,  p.  1. 


lowing  thereon  the  sum  of  $860,  and  has 
issued  a  warrant  for  the  sum  allowed, 
which  has  been  accepted  by  petitioner. 
This  action  of  the  auditor  is  fatal  to  peti- 
tioner's application  tor  maDd.iuiiis.  If 
the  auditor  has  erred  in  auditing  peti- 
tioner's claim,  sucb  error  cannot  be  re- 
viewed -  by  mandamus.  If  it  could  be 
reached  by  writ  at  all.  it  must  be  by  cer- 
tiorari, not  mandamus.  The  writ  of  man- 
date lies  to  compel  an  inferior  court, 
board,  tribunal,  or  officer  to  act,  but  nev- 
er to  command  how  to  act,  unless  tbe  act 
be  purely  ministerial.  If  the  act  sought 
for  be  Judicial  or  discretionary  tu  its  char- 
acter, no  court,  by  Its  writ  of  mandate, 
can  command  what  this  action  shall  be, 
much  less  can  it  command  how  and  what 
the  said  action  shall  be  after  he  or  it  has 
alrttady  fully  acted  upon  the  matter,  no 
matter  how  erroneously.  The  writ  of 
mandate  Is  In  no  case  a  process  for  tbe  re* 
view  or  correction  of  errors. 

But  it  is  clear  that  the  auditor  commit- 
ted no  error  as  against  petitioner.  The 
error  of  the  auditor,  if  any,  was  In  favor 
of  petitioner,  as  fully  appears  by  the  di- 
rect, positive,  and  express  provision  of 
section  ln55  of  the  United  States  Statutes, 
as  follows:  "Sec.  1855.  No  law  of  any 
territorial  legislature  shall  be  made  or  en- 
forced by  which  the  governor  or  secretary 
of  a  territory  or  the  members  orofficera  of 
any  territorial  legislature  are  paid  any 
compeneatton  other  than  that  provided 
by  the  laws  of  tbe  United  States."  Whei-e- 
fore  it  has  been  ordered  that  petitioner's 
application  for  a  writ  o!  mandamus  he  de- 
nied,  and  his  application  be  dismissed. 

Stilwell,  J.,  concurs.  Porter.  J.,  dis- 
sents. 

  a  Ariz,  ill) 

In  re  RonnicK's  Estats.^ 
{Supreme  Court  of  Arieona.  Jan.  Term,  1888.) 
Appbu.— Fboh  Irfbuok  Coubts. 
Under  the  Arizona  statutes  providing  for 
an  appeal  from  tbe  probate  court  to  the  district 
court  with  a  review  of  the  proceedings  of  the  dis- 
triot  oonrt  In  the  Bupreme  court,  an  appeal  does 
not  lie  from  the  probate  court  direct  to  tbe  su- 
preme court 

Ben  Morgan,  for  appellant.  Farley  * 
Pomroy,  for  respondent. 

Fkench,  C.  J.  The  appeal  in  this  case  is 
from  an  order  of  the  probate  court  of  the 
county  of  Pima,  wherein  the  claim  of 
Guadalupe  Roddick  for  family  allowance 
was  denied.  The  appeal  should  have  been 
to  the  district  court  of  the  first  district. 
No  appeal  lies  from  a  probate  court  to 
the  supreme  court.  All  appeals  from  the 
probate  court  must  be  to  the  district 
court.  The  action  of  the  district  court 
on  such  appeal  may  be  reviewed  here.  Ap- 
peal is  the  creation  of  the  statute,  and  the 
whole  matter  of  appeals  Is  expressly  pro- 
vided for  In  the  statutes  of  the  territory. 
Appeal  dismissed. 

Pokter  and  Silent,  JJ.,  concur. 

*  This  case,  filed  January,  18S8,  is  now  pub- 
lished 1^  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports  from  volume  1,  p.  1. 
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LOUNT  T.  LotJNT.l 


(Supreme  Court  of  Arizona.   Jan.,  1883.) 

DiTOBCE — Pleading — Cbosb-Complaint — ^Find- 
ings. 

1.  Under  Laws  Ariz.  1871,  o.  81,  S  8,  suM.  4, 
providing  that  a  divorce  may  be  granted  for  ex- 
treme cruelty,  inflicting  grievous  mental  or  bod- 
ily suffering,  a  complaint  setting  ont  what  the 
acts  of  cruelty  consist  of  states  facts  sufDclent  to 
constitute  a  cause  of  acUon. 

2.  The  fact  that  there  are  no  express  findings 
by  the  court  on  the  issue  raised  by  defendant's 
cross-complaint  is  no  ground  for  reversing  the 
]  udgmeut,  when  it  does  not  appear  by  tho  record 
that  any  evidence  was  adduced  in  snppwt  of  the 
cross-complaint. 

Appeal  from  district  coart,  Yavapai 
couuty. 

W.  S.  MePbeeters  and  J.  M.  &  J.  W. 
Robtnaon,  Tor  appellant.  Charles  B.  Rush, 
for  respondent. 

Finney.  J.  In  this  case  a  complaint 
was  filed  by  reapondeut,  cbarglng  defend- 
ant with  extreme  cruelty.  And,  In  tbe  an- 
swer uf  appellant,  a  cross-cnmplalnt  is 
filed  cbarKlng  complainant  with  extreme 
cruelty.  Both  complainant  and  defendant 
aBk  lor  a  divorce.  Decree  was  granted  by 
the  court  below  In  favor  of  respondent, 
and  the  case  is  brought  to  this  court  on 
appeal.  And  amtmg  the  points  urged  In 
the  brief  uf  counsel  for  appellant  as 
grounds  for  a  rerersalare:  (1)  That  the 
complaint  do«i  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  (2)  What 
acts  constitute  grounds  sulflcient  for  a 
divorce  under  the  laws  of  this  territory, 
and  la  this  a  case  of  that  character?  (3) 
That  the  court  failed  to  find  upon  the  is- 
sue ralHed  by  cross-complaint.  Chapter 
31,  I^aws  1871.  Section  S  of  tbe  statutes 
contains  seven  snbdlvli^ions  or  causes  for 
which  a  divorce  may  be  granted.  The 
fourth  subdivision  provides:  "For  ex- 
treme cruelty  in  either  party  by  Intllctlng 
upon  the  other  grievous  mental  or  bodily 
suffering,  and  other  causes. "  The  seventh 
subdivision  provides:  "And  whereas,  in 
the  developments  of  future  events,  cases 
may  be  presented  before  tbe  courts  falling 
substantially  within  the  meaning  of  the 
law  as  herein  stated,  yet  not  within  its 
terms,  it  is  enacted  whenever  tbe  Judge 
who  hears  a  case  for  divorce  deems  the 
case  to  be  within  the  reason  of  the  law, 
within  the  genera]  mischief  the  law  is  in- 
tended to  remedy,  or  within  what  It  may 
be  presumed  would  have  been  provided 
against  by  tbe  legislature  establishing 
the  foregoing  causes  of  divorce  had  It 
foreseen  tbe  speciflc  case,  and  found  lan- 
guage to  meet  It  without  including  ca^es 
not  within  the  same,  he  shall  grant  a  di- 
vorce. "  The  authorities  cited  from  the  de- 
cisions of  Pennsylvania  and  other  states, 
as  to  what  acts  are  sufficient  to  constitute 
grounds  for  a  divorce.cannot  apply  under 
our  statute.  The  seventh  subdivision  Is 
certainly  very  broad  and  liberal  Indeed. 
Arizona  may  well  boast  of  supporting  the 
most  liberal  divorce  law  of  any  state  or 

'This  case,  filed  January,  1883,  Is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacitic  Reporter  may  cover  all  cases  in  the  Ari- 
zona Boports  from  volume  1,  p.  L 


territory  on  the  continent.  But  outside 
of  this  provision  the  bill  of  complaint 
states  what  the  acts  of  cruelty  consist  of, 
and  states  facts  sofflcimt  to  constitute  a 
cause  of  action  under  the  rourtb  subdlvki- 
ion.  Counsel  insist  that  the  court  below 
did  not  find  upon  all  the  Issues  raised  by 
the  pleading.  Even  If  that  were  necessary, 
the  evidence  not  being  in  the  record,  it  Ir 
Impossible  for  this  court  to  determine 
whether  the  findings  are  in  accordance 
with  tbe  proofs  or  not.  For  aught  that 
appears  in  the  record,  no  proofs  whatever 
were  introduced  in  support  ol  the  cross- 
complaint.  Error  will  not  be  presumed, 
but  must  be  affirmatively  sbowu.  Where 
a  case  is  tried  and  an  appeal  taken  from 
the  judgment  roll,  the  mere  non-appear- 
ance of  findings  of  facts  does  not  necessa- 
rily establish  that  error  was  committed. 
Mulcaby  v.  Glazier,  51  Cal.  626.  It  is  also 
claimed  by  counsel  that,  under  the  decis- 
ions iu  California,  findings  must  be  made 
on  tbe  Issue  raised  by  cross-complaint, 
and  Speejfle.v.  Ijee8e,Id.415,also  People  v. 
Forbes,  Id.  628,  are  cited  in  support  there- 
of. In  the  Speegle  v.  Ijeese  case,  the  court 
say  that  it  Is  the  duty  of  the  court  below 
to  fiad  on  all  the  .material  issues  made  by 
tbe  pleadings,  whether  evidence  be  intro- 
duced or  not,  and,  in  People  v.  Forbes, 
tbe  court  say  that  as  the  answer  set  op 
new  matter,  and  the  'court  below  only 
found  all  the  facts  as  stated  in  the  cnm- 
plalnt,  that  was  not  a  disposition  of  the 
issues  of  fact  Involved  in  the  case.  The 
doctrine  thus  held  Is  under  the  present 
Code  of  Civil  Procedure  of  that  state,  and 
cannot  be  held  to  apply  to  cases  arising 
under  our  statutes.  The  earlier  decisions 
of  the  California  courts  were  to  the  effect 
that  implied  findings  would  be  presumed. 
Tt  is  so  held  in  Buckout  v.  Swift,  27  Cal. 
4it3.  And  the  same  doctrine  has  txien  held 
in  this  territory  in  case  of  Federico  v.  Han- 
cock, ante,  650.  It  would  be  a  little  less 
than  absurd  to  hold  to  the  rule  that, 
whether  evidence  was  introduced  or  not 
In  behalf  of  defendant's  atlegatlons.  tlie 
court  should  find  upon  those  allegations, 
and.  in  default  thereof,  the  Judgment 
should,  for  that  reason,  be  reversed.  Pos- 
sibly that  might  be  well  enough  as  a  mat- 
ter of  practice,  but  we  have  no  statute  re- 
quiring it  to  be  done,  and,  in  tbe  absence 
of  such  statutes,  the  doctrine  of  Implied 
findings  will  be  adhered  tu.  Tbe  Judg- 
ment and  order  must  be  affirmed. 


Beilly  v.  TYNO.a 


a  Arts.  fiiO) 


(Supreme  Court  of  Arizona.   San.^  1878.) 

Certiokart— When  Lies. 

Underthe  provisions  of  Proceedings  in  Civil 
Cases  Ariz.  §g  i58,  4&4,  that  certiorari  may  be 
granted  when  an  inferior  tribUDal  exercislag  ]d- 
dtcial  functions  has  exceeded  its  Jurisdiction,  and 
appeal  will  not  lie^  and  that  the  review  on  the 
writ  shall  be  limited  to  the  determination  of 
whether  such  tribunal  has  regularly  pursued  its 
authority,  the  writ  will  not  issue  except  when 
excess  of  Jurisdiction  has  occurred,  and  appeal 
will  not  lie.   Porter,  J.,  dissenting. 

■This  CEise,  filed  January,  1878,  is  now  pub- 
lished hy  request  with  others,  in  order  that  tbe 
Pacific  Reporter  may  cover  all  cases  in  the  Arl* 
zona  Reports  from  volume  1,  p.  1. 
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Comp.  Laws  Ariz.  "Proceedings  In  Civil 
Cases, "  provides  In  reheard  to  the  wHt  of 
certioruri:  "Sec.  458.  This  writ  may  be 
granted  on  application  by  the  supreme 
and  district  courts  of  this  territory.  The 
writ  shall  be  granted  in  alt  cases  when  an 
inferior  tribunal,  board,  or  oflicer,  exercis- 
insJndicial  rnnctions.  has  exceeded  thejurls- 
diction  ut  such  tribunal,  board,  or  officer; 
and  there  is  no  appeal,  nor,  in  the  judg- 
luent  of  the  court,  any  plain,  speedy,  and 
adequate  remedy."  "Sec.  464.  The  review 
upon  this  writ  shall  not  be  extended  fur- 
ther than  to  determine  whether  tbe  in- 
ferior tribunal,  board,  or  officer  has  regu- 
larly pursued  the  authority  of  such  tri- 
bunal, board,  or  officer. " 

Frencb,  C.  J.  The  order  In  this  case 
was  erraneoiiBly  made,  and  the  writ  there- 
on tmpropiTly  Issued.  Proceedings  In  Civil 
Cases.  §S  45S,  4C4.  No  grounds  whatever 
existed  for  the  order  or  writ.  This  writ 
Issues  only  when  excess  of  jurisdiction  has 
occurred,  and  then  only  when  there  is  no 
appeal.  Every  point  and  proposition 
ntlscd  by  appellant  in  this  case  Is  well 
talicn.and  uniformly  supported  by  reason 
and  authority.  It  has  accordingly  been 
ordered  that  the  safd  order  be  reversed, 
and  proceedings  under  tbe  same  dismissed. 

TwBED,  J.,  concnni.  Pobteb,  J.,  dis- 
sents. 

(1  Aril.  6U) 

RoTcs  V.  BjirrH. 

(Suprerrus  Court  tif  Arizona.  Jan.,  1882.) 

French,  C.  J.  The  order  and  proceedings 
therein  in  tnls  cause  have  been  revereed,  on  tlie 
autboribr  of , the  decision  in  Rellly  v.  Tjng,  1 
Ariz.  510,  ante,  798,  (decided  at  the  same  term.) 

a  Arts.  81) 


Irvine  v.  Lopez.* 

(Supreme  Court  of  Arizona.    Jan.,  1873.) 
Apfeaij— Fbok  Jdsticb  of  the  Pbaos. 

1.  Comp.  Laws  Arts.  p.  440,  |$  861,  S«3,  pro- 
vide ttiatf  on  appeal  from  a  justice  of  tbe  peace, 
the  district  court'  may  render  judgment  on  the 
Justice's  return,  or  order  a  new  trial,  as  Justice 
may  require.  Held  that,  where  the  only  error 
disclosed  by  ttejustice's  return  is  a  defect  in  the 
issuance  and  service  of  the  summons,  which  is 
cured  by  a  stipulation  tbst  the  summons  was 
properly  served,  and  there  is  no  special  assign- 
ment of  errors,  as  permitted  by  section  6^,  tbe 

districtconrt  properly  affirmed  tbe  Justice's  judg- 
ment on  tlie  return,  without  trying  tbe  case  ae 
novo. 

2.  A  defendant  in  an  action  on  a  note,  wbo 
'  permitA  it  to  be  given  in  evidence  on  tbe  trial 

before  a  Justice  of  tbe  peace  without  objection, 
cannot  for  tbe  first  time  on  appeal  in  tbe  district 
court  raise  tbe  question  of  the  admissibility  of 
the  note,  because  it  was  not  properly  stunpea,  oa 
required  by  the  Dnited  States  revenue  laws. 

Appeal  from  district  conrt,  Maricopa 
county. 

Q.  H,  Oury,  for  appellant.  Joba  A,  Rash, 
for  respondent 

TwKED,  J.  This  cause  comes  bpfore  us 
on  appeal  from  the  district  court  of  Marl- 

^Tbis  case,  filed  January,  1873,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  In  the  Ari- 
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copa  county.  The  action  was  commenced 
in  the  court  of  a  Justice  of  the  peace,  and 
Judgment  by  default  whs  rendered  In  fa- 
vor of  the  respondent  for  the  sum  of  $250. 
and  costs.  On  tbe  appeal  in  the  district 
court  the  appellant  moved  tbe  court  for 
a  trial  de  novo,  which  motion  was  denied, 
and  Judgment  rendered  in  favor  of  the  re- 
spondent upon  the  returns,  for  such  sums 
of  f  2.'jO,  and  costs  amounting  to  $7.riO. 

Two  points  are  made  by  the  counsel  for 
the  appellant;  (1)  That  tbe  court  erred 
in  refusing  a  new  trial;  (2)  that  tbe  note 
sued  on  was  insufiielently  stamped,  and 
ought  not  to  have  been  received  In  evi- 
dence. Section  361,  p.  440,  Comp.  Laws, 
provides  that  in  all  appeals  from  Justices* 
courts  to  tbe  district  court,  after  the  re- 
turns are  filed,  the  court  shall  proceed  to 
examine  such  returns  and  render  Judg- 
ment thereon,  as  tbe  right  ot  the  case  may 
appear,  without  regard  to  techDicalitles 
or  imperfections  in  pleadingB,  It  they  do 
not  tend  to  the  prejudice  ol  the  riglits  of 
any  party.  Section  362,  Id.,  provides  that 
"such  judgment  may  be  rendered  upon 
the  returns,  or  the  court  may  order  tbe 
same  to  be  tried  anew  in  the  district 
court,  as  substantial  justice  may  require." 
Section  626,  p.  476,  Id.,  provides  that  "the 
party  appealing  may,  in  his  discretion,  tile 
with  bis  notice  of  appeal  an  affidavit  as 
to  any  special  maters  in  the  proceedings 
appealed  from ;  and  the  Justice  shall  re- 
turn specially  as  tu  all  matters  contained 
In  such  afQdavIts,  and  file  such  affidarlts 
with  his  return."  Section  628  provides 
that  papers  shall  be  transmitted  to  the 
district  court.  The  section  reads  as  fol- 
lows: "Upon  receiving  the  notice  of  ap- 
peal and  tbe  undertaking,  as  required  la 
the  next  section,  and  on  the  payment  of 
tbe  costs  of  the  action,  tbe  justice  shall 
transmit  to  the  clerk  of  the  district  court 
a  copy  of  his  docket  In  the  case,  and  tbe 
undertaking  filed,  and  the  notice  of  ap- 
peal." We  think  the  provisions  of  section 
847.  p.  487.  Id., under  the  bead  ot  "Appeals 
in  General,"  are  also  applicable  to  pro- 
ceedings on  appeals  from  Justices'  courts. 
See  section  535,  p.  463.  Id.  What  the  Jus- 
tice's docket  shall  contain  is  prescribed  by 
secclon  606,  p.  474,  Id.  It  may  be  added 
that  Justices  of  tbe  peace  are  forl>idden  to 
grant  new  trials  or  to  arrest  judgments. 
See  section  624,  p.  476,  Id.  From  tbe  fore- 
going statutory  provisions.  It  appears  to 
us  to  be  very  clear  in  what  cases  new 
trials  should  be  granted  in  tbe  appellate 
court,  if  the  trnnseript  be  oh&cure  and 
unintelligible,  or  If  upon  its  face  positive 
error  appears  prejudicial  to  the  rights  ot 
a  party,  or  II  such  error  appear  by  an  as- 
signment of  errors  by  way  ot  affidavit, 
sustained  by  the  special  return  relating 
thereto  from  the  justice,  the  appellate 
court  will  grant  relief  by  uiodlfylug  the 
judgment.  If  the  error  be  one  which  can  be 
corrected  in  this  manner,  upon  inspecting 
the  returns,  and  by  ordering  a  new  trial 
when  the  error  complained  ot  cannot  oth- 
erwise be  reached.  Where  no  such  error 
appears,  either  by  rrterence  tu  the  tran- 
script or  by  assignment  of  eiTors  by  way 
of  affidavit,  the  appellate  court  can  only 
conSrm  the  judgment,  or  rather  render 
such  Judgment  as  was  hud  in  the  justice's 
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court,  with  costs  of  the  appeal.  Id  the 
cHse  before  tib  there  wae  no  asBlgnmf^nt  of 
errors,  by  way  of  affldai'it  In  the  justice's 
court.  The  traOBcript  from  the  justice's 
court  ia  more  complete  and  perfect  than 
such  transcripts  are  usually  found  to  be. 
If  there  is  In  it  any  defect,  It  ia  In  relation 
to  the  issuance  and  service  of  the  sum- 
mons, and  such  defect,  if  there  be  any,  is 
cured  by  the  stipulation  that  due  service 
of  the  summons  vran  had  tn  the  case. 

As  to  the  second  point  raarie  by  the  ap- 
pellant, we  are  of  opinion  that  it  is  not 
well  made;  conceding  that  the  note  sent 
with  the  papers  to  the  district  court  was 
the  note  sued  on.  and  that,  under  the  rev- 
enue laws  of  the  United  States,  it  was  ia- 
wutllclently  stamped,  it  was  too  late  to 
raise  this  objection  for  the  first  time  in 
the  appellate  court,  even  if  the  objection 
would  have  been  good  had  it  been  taken 
in  the  justice's  court,— a  point  we  are  not 
called  on  now  to  decide.  From  a  cartful 
onsideration  of  the  case  under  the  statu- 
tory provisions  referred  to,  we  think  the 
Judgment  should  be  affirmed,  and  it  is  so 
ordered. 


(1  Ariz.  175) 

Eldred  t.  WabnkhA 
(Supreme  Covm  of  Arizona.  Jan.,  1&76.) 

Cost  RIOT  to  Make  Wills — Enpoecembst  ra 

Eqditt. 

An  agreement  between  two  persons  that 
the  survivor  of  them  shall  bave  all  the  property 
left  by  the  other,  provided  he  asautnes  all  of  his 
indebtedness,  though  not  having  the  requisites  of 
a  valid  will,  constotutes  a  valid  claim  on  which 
the  survivor  may  bring  suit  in  equity  against  the 
administrator  to  obtain  possession  of  the  property 
in  specie.   Dunhb,  C.  J.,  dissenting. 

McCa-Hy  &  Clark  and  C.  W.  C.  Bo  well, 
tor  appellant.  J.  B.  McCaffry,  for  re- 
spondent. 

Per  Curiam.  An  appeal  from  a  judg- 
ment in  the  first  judicial  district,  county  of 
Pima,  and  territory  of  Arizona,  wber^n 
said  Bufns  E.  Eldred  was  plaintiff,  and 
the  Bald  Solomon  Warner,  administrator 
of  the  estate  of  (ieorge  M.  Newsome,  de- 
ceased, was  defendant.  The  appeal  is 
from  the  Judgment  entered  in  this  cause 
on  the*  14th  day  of  October.  A.  D.  1874. 
that  the  demurrer  filed  in  safd  cause  be 
sustained.  It  is  now,  on  motion  of  Mc- 
carty VfeClark, for  the  appellant,  after  hear- 
ing James  E.  McCaffry  for  the  respondent, 
adjudged  that  the  said  judgment  be  re- 
versed ,  and  the  cause  remanded  to  the  said 
district  coui*t  for  further  proceedings. 

Dunne,  C.  J.  {disaenting.)  I  am  unable 
to  concur  with  my  learned  associates  in 
the  disposition  made  of  this  case.  The 
record  Is  as  follows : 

"On  thel4thof  May,  1874.  the  following 
bill  in  equity  was  filed  in  the  district 
court  of  the  first  Judicial  district: 

'Territory  of  Arizona,  county  of  Pima. 
In  district  court,  first  judicial  district. 


^This  ease,  filed  January,  1675,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
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Eufus  E.  Eldred,  PlalntlH,  v.  Solomon 
Warner,  Administrator  of  the  Estate  of 
George  M.  Newsome,  Deceased,  E)efend- 
ant.  Now,  by  attorney,  comee  the  above- 
named  plaintiff,  and,  complaining  of  the 
defendant  hereia,  for  cause  of  action  avers 
and  shows  that  heretofore,  to-wlt,  on  the 
2lBt  day  of  February.  A.  D.  1874,  at  the 
village  of  Tucson,  county  of  Pima,  and 
territory  of  Arizona,  one  George  M.  New- 
some,  then  and  there  being  a  resident, 
died,  intestate,  and  leaving  property  and 
estate  within  the  said  county;  that  there- 
after, on,  to-wit,  the  27th  day  of  Febru- 
ary, A.  D.  1874,  we  said  defendant,  as  pab- 
lic  administrator  in  and  for  the  said 
county  of  Pima,  territory  aforesaid,  duly 
petitioned  the  probate  court  in  and  for  the 
said  county  of  Pima  for  letters  of  admin- 
istration upon  thi  estate  of  the  said 
George  M.  Newsome, deceased ;  that  there- 
after, on,  to-wit.  the  24th  day  of  March. 
A.  D.  1874,  the  said  probate  court,  by  au 
order  duly  entered  and  filed  in  the  said 
court,  granted  the  petition  of  t.'ie  said  de- 
fendant, and  issued  to  hlui  letters  of  ad- 
ministration upon  the  said  above-named 
estate.  Plaintiff  further  avers  that  there- 
after, on,  to-wIt,  the  28tb  day  of  March,  A. 
D.  1874,  notice  to  creditors  of  the  said 
George  M.  Newsome,  deceased,  requiring 
them  to  present  to  the  said  defendant, 
within  ten  months  from  the  said  last 
above  named  date,  with  the  necessary 
vouchers,  all  claims  against  the  said  es- 
tate, was  duly  printed  and  published  in  a 
weekly  newspaper,  known  and  designated 
as  the  "Arizona  Citizen,"  ^nd  published 
at  the  village  of  Tucson,  county  and  ter- 
ritory aforesaid.  Plaintiff  further  avers 
tbat  on,  to-wlt,  the  18th  day  -  of  Decem- 
ber, A.  D.  1873,  at  the  town  and  county  of 
Yuma,  and  territory  of  Arizona,  he,  the 
said  plaintiff,  and  the  said  George  M.  New- 
some,  in  his  Hfe-tlme,  entered  Into  a  cer- 
tain compact  and  agreement,  said  com- 
pact and  agreement  being  hereto  annexed, 
marked  "Exht'.jit  A,**  and  made  a  part  of 
this  complaint,  wherein  the  said  George 
M.  Newsome,  of  the  one  part,  and  the  said 
plalntitt,  of  the  other  part,  covenanted 
and  agreed,  one  with  the  other,  tbat  upon 
the  decease  and  death  of  either  of  the 
said  parties  to  thesaid  compact  and  agree- 
ment, then  that  all  goodH,  chattels,  and 
property,  both  Individual  and  partner- 
ship, of  whatever  character,  of  wblcb 
either  of  the  said  parties  was  seised  At  tht 
time  of  his  death  should  fall  to  and  vest 
exclusively  in  the  survivor,  upon  the  said 
survivor  paying  all  of  the  debts  of  the  de- 
ceased party.  The  plaintiff  further  avers 
that  the  said  George  M.  Newsome  died  on 
or  about  the  21st  day  of  February,  A.  D. 
1874,  and  that  the  said  plaintiff  is  now  the 
survivor,  as  mentioned  In  said  compact 
and  agreement,  and  legally  entitled  tu  the 
possession  and  ownership  of  all  the  prop- 
erty of  which  thesuid  George  M.  Newsome 
died  seised.  Said  property  consists  of  and 
Is  described  as  follows,  viz.:  Two  dia- 
mond rings,  one  plain  gold  ring,  one  large 
diamond  breastpin,  and  one  pair  of  dia- 
mond sleeve-buttons,  (plaintiff  avers  tiiat 
the  above-described  property  is  of  great 
value;)  also  the  Interest  of  the  said  George 
M.  Newsome  in  the  unsettled  buslneiM  iA 
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the  partnerahip  formerly  exlstlne  between 
the  deceased  and  the  said  plaintiff,  whicb 
In  of  the  value  of  fifteen  hundi-ed  dollars. 
That  all  of  tlie  above  mentioned  and  de- 
Hcribed  property,  with  the  exception  of 
the  said  partnerablp  Interest,  above 
named,  is  now  In  tbe  bands  of  tbe  said 
defendant,  ae  administrator  of  tbe  estate 
uf  tbe  B^d  George  M.  Neweome,  deceased. 
Plaintiff  further  avers  that  upon  the  said 
above  last  named  day  the  said  defendant, 
as  such  administrator,  rejected  the  said 
compact  and  agreement  by  bis  written 
Indorsement  of  rejection  on  the  bacli  of 
the  same,  as  wUl  more  fully  appear  by  ref- 
erence to  tbe  Exhibit  A,  hereanto  an- 
nexed. And  plaintiff  farther  avers,  and 
shows  as  a  ffronnd  for  tbe  equitable  Inter- 
position of  this  court,  that  the  real  and 
Intrinsic  valae  of  tbe  said  property  In 
question  and  abovedescribed,  with  the  ex- 
ception of  tbe  said  partnership  interest,  Is 
nnltnowc  to  the  said  plalntilT,  nor  can 
sncb  real  and  Intrinsic  value  be  ascertained 
except  by  and  throngb  tbe  most  expert- 
meed  lapidaries,  and  that  tbe  said  plain- 
tiff Is  Informed  and  verily  believes  that 
there  are  no  such  experienced  lapidaries 
within  the  lurlsdlctlon  of  thlecourt;  that. 
If  tbis  court  should  refuse  to  equitably 
Jnterlere  between  tbe  said  plaintiff  and 
tbe  said  defendant,  tbe  said  plaintiff  could 
not  be  compensated  In  damages,  for  the 
reason  such  damages  could  not  with  any 
certainty  be  ascertained.  And,  as  a  fur- 
ther ground  for  tbe  equitable  relief  sought 
for  in  the  complaint,  plaintiff  avers  that 
the  property  In  question  and  above  de- 
scribed, with  the  exception  of  said  part- 
nership Interest,  is  to  him  of  a  value  alto- 
gether beyond  their  price,  or  actnal  money 
worth. — a  pretlam  alfeettonia  on  account 
of  the  bonds  of  friendship  which  united  him 
to  tbe  said  George  M.  Neweome;  that  If 
the  said  property  were  sold  or  departed 
from  tbe  possession  and  ownership  of  the 
said  plaintiff,  money  or  damages  could 
not  compensate  him  for  the  loss  of  said 

groperty.  Plaintiff  further  avers  tbat  he 
as  at  all  times  been  ready  and  willing  and 
Is  now  ready  and  willing  to  perform  all 
of  the  conditions  Imposed  upon  him  by 
the  terms  of  the  said  compact  and  agree- 
ment hereunto  annexed,  to- wit,  the  pay- 
ment of  ell  of  the  debts  of  sold  partner- 
ship heretofore  mentioned,  and  tbe  indl- 
Tidual  debts  of  tbe  said  George  M.  New- 
Bome,  and  tbat  he  has  at  divers  times  no- 
tified and  informed  the  said  defendant,  as 
administrator  of  the  said  estate,  of  such 
readiness  and  willingness  on  his  part  to 
perform  the  said  condition.  And  now 
the  said  plaintiff  comes  Into  court  and 
says  that  he  is  now  ready  and  willing  to 
perform  tbe  said  condition  In  any  mcm- 
ner  or  form  as  this  court  shall  deem  fit 
and  proper  In  the  premises."* 

Tbe  complaint  Is  verified  In  the  usual 
form. 

"Exhibit  A. 
"This  agreement,  made  the  eighteenth 
day  of  December,  A.  D.  1878,  between 
George  M.  Newsome  and  Rufus  E.  Eldred. 
[ff/p,]  wltnessetb :  That  the  parties  here- 
to have  been  and  are  now  full  partners  In 
alt  tbpir  business,  of  whatsoever  kind, 
tbat  has  been  contracted  by  them  oreltber 
T.25F.no.l2— 51 


of  them ;  that  It  Is  agreed  now  tbat.  In  the 
case  of  death  of  either  partner,  tbe  survIV'^ 
Ing  partner  shall  settle  the  busluess  of  the 
partnership,  and  that, after  paying  ail  tlie 
Just  debts  of  said  partnership  and  the 
debts  of  thedeceased  partner.all  tbe  prop- 
erty, of  every  kind,  money  or  stocks,  re- 
maining, shall  belong  to  the  surviving 
partner,  for  his  sole  nse  and  benefit,  with- 
out any  process  of  law  whatsoever,  ac-' 
counting  only  to  tbe  creditors  of  the  firm, 
and  tbe  creditors  of  the  deceased  partner, 
and  to  no  one  else,  without  exception. 
This  agreement  has  always  been  fully  un- 
derstood between  the  parties  hereto,  and 
after  careful  consideration  Is  now  fully 
understood,  and  we  now  bind  ourselves, 
and  all  persons  connected  to  or  with  ns, 
firmly  by  tbis  agreement.  G.  M.  Nk;w- 
soMB.  [Seal.]  R.  E.  Eldrbd.  [Seal.] 
Signed  In  presence  of  H.  N.  Alexandbb. 

Then  next  appears  the  following  afilda- 
vlt:  "Territory  of  Arltona, county  of  Pima 
— BS. :  Bufus  E.  Eldred,  [^/c,]  being  first 
duly  sworn,  deposes  and  says  the  wHbIc 
claim  Is  Justly  due;  that  no  payments 
have  been  made  thereon ;  and  that  there 
are  no  oHsets  to  the  same  to  tbe  knowl- 
edge of  the  said  afilant,  the  claimant.  B. 
£.  Ekdrbd.  Subscribed  and  sworn  to," 
etc. 

Tht;n  comes  the  following  indorsement 
of  rejection:  "Rufus  E,  Eldred  having 
submitted  to  me  this  article  of  agreement 
as  a  claim  against  the  estate  of  George  M. 
N'ewBome,  deceased,  the  same  is  hereby 
disallowed,  this  fifth  day  of  May.  A.  D. 
1874.  SoLOHON  Warnbb.  Administrator 
of  the  Estate  of  George  M.  Newsome,  De- 
ceased. " 

Then  follows  a  copy  of  tbe  summons; 
next,  a  demurrer  that  the  complaint 
doesnot  state  facts  sufficient  to  constitute 
a  cause  of  action  by  McCaHry  for  defend- 
ant. Upon  the  hearing  In  tbe  court  below, 
the  demurrer  waa  sustained.  Plaintiff  ap- 
pealed. 

Appellant's  counsel,  claiming  the  Instru- 
ment to  be  aeon  tract,  cited  Logan  v.  Wien- 
bolt.7Bllgh,  (N.S.)53;  lStory,.Bq.  Jnr. 
§  78R ;  De  Bell  v.  Thomson,  43  Eng.  Ch.  468; 
Beckley  v.  Newland,  P.  Wms.  182,  as  re- 
lerrerl  to  in  1  Story,  Eq.  Jur.  §  343. 

Respondent's  counsel  claimed  it  Is  not 
a  will,  (4  Kent,  Comm.  688;  Schumaker  v. 
Schmidt,  4  Amer.  Rep.  135;  Brewer  v.  Bax- 
ter, 5  Amer.  Bep.  630;  Bedf.  Wills,  c.  2.  §  2; 
Martlndalev.  Warner,  16  Pa.  St.  47»;)  It 
is  not  a  claim  against  the  estate,  (Prob. 
Laws  Ariz.  T. ;  Fallon  V.  Butlftr,  21  Cat.  31 ;) 
plaintiff  should  have  gone  to  probate 
court  first,  (Prob.  Laws  Ariz.  T.:  Pond 
V.  Pond,  10  Cal.  500;  Comp.  Laws,  p.  378, 
fSS  13, 14 ;)  it  is  not  a  valid  wilt,  (St.  Wills, 
Comp.  Laws,  250;  Alter's  Appeal,  6  Amer. 
Rep.  434.  J 

On  the  bearing  tn  this  conrt  it  was  ad- 
judged by  tbe  majority  of  the  court  that 
tbe  judgment  below  sustaining  the  demur* 
rer  be  reversed.  I  cannot  concur,  and  I 
submit  the  following  reasons  for  my  dis- 
sent: 

I  will  first,  as  a  preliminary  matter,  con- 
sider whether  tbe  question  of  jurisdiction 
has  been  raised.  Section  144  of  the  New 
York  Code  prescribes  the  first  and  sixth 
groundsfordemurrerasfoltowa:  **(l)Tbat 
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the  court  has  no  Jurledictlon  of  the  peraon 
of  the  defendant,  orol  the  subject  of  the  ac- 
tion." "(6)  That  the  complaint  does  not 
state  facts  sufBcient  to  constitute  a  cause 
of  a*-tlon. "  New  York  Code,  §  144.  Section 
40  of  onr  civil  practice  act  la  the  dame,  and 
is  of  course  talcen  subject  to  such  Judicial 
constrnctloD  as  was  had  In  New  York 
prior  to  oup  adoption  of  it.  Therefore, 
whutever  objection  could  have  been  taiten 
in  New  York  under  a  demurrer  'or  the 
sixth  cause  at  the  time  our  statute  was 
adopted  must  also  be  allowed  here.  In 
New  York  it  was  held,  under  that  stat- 
ute, before  our  adoption  of  It,  that  al- 
thoufch  the  usual  form  of  excepting  to  the 
JuriKdiction  of  the  court  is  by  speclnl  de- 
murrer, under  the  first  head,  nevertheless 
this  is  not  necessarily  the  form  for  the 
case  uf  an  objection  tit  what  is  called  the 
"equitable  Jurisdiction,"  which  depends 
on  remedy  at  law.  Thus,  the  objection 
that  the  facts  stated  Id  the  complaint  do 
not  present  a  proper  case  for  the  exercise 
of  the  equitable  power  of  the  court  to  re- 
move a  cloud  from  plaintiff's  title  is  not 
an  ol>ieftion  to  the  jurisdiction  of  the 
court,  which  must  be  taken  specifically, 
under  section  144,  subd.  1,  of  the  Code,  but 
it  may  be  taken  by  demurrer,  under  sut>- 
divislon  6  of  that  section,  on  the  ground 
that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Hotchkiss  V.  Eltlng,3ti  Barb.  38, as  quoted 
in  2  Abb.  Pr.  &  Pi.  p.  6.  note  x.  The  com- 
plaint in  this  case  prayed  for  equitable  re- 
lief alone,  and  showed  that  no  other  relief 
was  posHible,  and  expressly  alleged  that 
there  was  no  adequate  remedy  at  law. 
Cudcr  that  showing  In  the  complaint,  the 
demurrer  in  this  case  raised  tlie  question 
of  jurisdiction.  Hotchkiss  v.  Kiting.  86 
Barb.  3^.  Besides  this,  section  4r>  of  our 
civil  practice  act,  following  tlie  sections 
asBlgniug  objections  which  may  be  taken 
by  deaiurrer  or  anb-ver,  says:  "If  no  such 
objections  l>e  takeu  eitlier  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to 
have  waived'the  same,  excepting  only  the 
objectfun  to  the  jurisaiction  of  the  court, 
and  the  objection  that  the  complaint  does 
not  state  facts  sufiBclent  to  constitute  a 
cause  of  action. " 

The  question  of  Jurisdiction  is  never 
waived.  It  can  be  raised  at  any  time, 
and  there  Is  nothing  in  our  statute  limit- 
ing a  party  to  any  particular  way  of  rais- 
ing such  an  objection,  or  any  particular 
time  when  he  shall  do  it.  It  would  ap- 
pear, then,  that  at  any  time  such  an  ob- 
jection is  brought  to  the  notice  of  the  court 
in  auy  way  it  must  be  entertained,  and,' 
if  found  good,  it  must  be  sustained.  At 
least.  I  think  there  can  be  no  doubt  that 
such  is  the  case,  where  there  is  an  inherent, 
insuperable,  lucuruble  bar  to  the  jurisdic- 
tion. 1  will  not  pay,  if  there  was  a  poten- 
tial jurisdiction,  but  that,  by  a  technical 
omission  of  the  service  of  some  notice  or 
something  of  that  sort,  it  had  not  been 
perfected,  some  formal  motion  might  not 
be  necessary  in  order  to  give  the  party  in 
default  a  chance  to  explain  or  possibly 
remedy  the  defect:  but  where  It  is  found 
that  itis  not  within  the  power  of  thecourt, 
by  any  means  known  to  the  law,  to  ac- 
quire jurisdiction,  then  I  do  not  consider 


that  it  is  necessary  even  for  counsel  in  the 
case  to  suggest  tlie  objectiuo.  It  would 
be  the  duty  of  the  court,  I  think,  on  sug- 
gestlon  of  an  amicus  curix,  or  of  itu  own 
motion,  to  dismiss  the  case,  because,  If  ob- 
jection of  counsel  was  necessary  to  raise 
the  point,  then  Jurisdiction  could  be 
forced  upon  tlte  court  by  consent  of  coun 
sel  or  of  parties,  and  this,  it  is  well  set- 
tled, cannot  be  done, — ^jurisdiction  cannot 
be  conferred  by  consent.  Therefore  I 
think  the  doctrine  iu  Hotchkiss  v.  El- 
ting,  36  Barb.  38,  eminently  sound,  that  a 
formal  demurrer  that  the  complaint  does 
not  state  BUfflclent  facts  to  constitute  a 
cause  of  action  very  well  raises  the  ques- 
tion whether  it  is  a  case  of  which  the 
court  can  by  any  possibility  have  jurisdic- 
tion. 

The  complaint  in  this  case  was  a  bill  in 
equity  for  specific  performance,  but  It  con- 
tains a  certain  statementof  facts.  If  those 
facts,  as  stated,  would  give  the  plaintiff  a 
standing  in  court  on  any  other  baslH  than 
the  one  he  supposed  he  occupied,  it  may  t>e 
urged  that  ne  would  have  been  entitled  to 
theproperrelief,  although  such  relief  might 
have  been  at  law,  instead  of  in  equity.  I 
shall  therefore  consider  this  complaint  In 
every  way  in  wblch  it  seems  possible  to 
me  that  it  might  be  made  the  ground  for 
relief  of  any  kind,  either  at  law  or  in  eq- 
uity. I  shall  consider  whether  the  de- 
mand made  can  be  regarded  as  upon  a 
"claim  against  the  estnte, "  in  the  sense  of 
the  probate  act,  or  as  upon  a  "contract" 
and,  if  it  seems  the  instrument  has  ref- 
erence to  neither  of  these  things,  I  shall 
endeavor  to  see  what  kind  of  a  document 
it  is,  judged  by  the  accepted  canons  of  ju- 
dicial construction,  and,  if  found  to  be 
anytliiug  at  h11.  whether  iu  such  case  the 
court  could  grant  any  relief  upon  it. 

Is  this  a  claim  against  the  estate,"  in 
the  sense  of  the  probate  act'?  To  deter- 
mine whether  the  claim  made  by  plaintiff 
is  such  a  claim  as  the  statute  contem- 
plated, wo  must  examine,  first,  what  kind 
of  a  claim  it  la  which  plaintiff  puts  for- 
ward, and  then  see  whether  it  falls  within 
the  class  described  In  the  statute.  The 
plaintiff  claims  that  by  virtue  of  n  certain 
instrument  in  writing,  which  he  calls  a 
"contract"  between  him  and  the  deceased, 
he  has  practically  become  the  aole  and 
exclusive  devisee  of  the  deceased,  with  the 
right  to  take  the  whole  estate  and  admin- 
ister upon  it  himself ,  paying  all  Just  dainM 
against  the  estate,  and  retaining  the  resi- 
due thereof  to  his  own  exclusive  use  and 
benefit.  The  demand  he  made  upon  the 
administrator  was  that  the  whole  estate 
of  the  deceased,  then  in  the  hands  of  the 
admiuistrator,  be  delivered  to  him.  Tbia 
the  administrator  refused  to  do.  Where* 
upon  plaintiff  brought  thle  action,  pray- 
ing that  thecourt  order  the  administrator 
to  comply  with  his  demand.  Such  waa 
the  claim  which  the  plaintiff  presented  to 
the  administrator. 

Now  let  us  see  what  kind  of  claims  the 
statute  says  may  be  presented  to  the  ad- 
ministrator, and  which,  upon  his  rejection 
thereof,  the  district  court  may  examine 
and  order  to  be  paid  In  due  course  of  ad- 
ministration, and  let  us  consider,  as  we 
go  along,  whether  in  these  sections  the 
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word  "claim"  doQfl  or  does  not  mean  a 
"money  demand,**  and  what  a  creditor 
may  preHent.  Section  128  of  our  probate 
act  says  that  "every  executor  or  adniials- 
trator  shall,  immediately  after  his  ap- 
pointment, cause  tu  be  published  in  some 
newspaper  published  in  the  county,"  etc., 
"  a  notice  to  the  creditors  of  the  deceased 
requiring  all  persons  ha  vlng  claims  against 
the  deceased  to  exhibit  them  with  the  nec- 
essary vouchers,"  etc.  Section  130:  "If  a 
claim  be  not  presented  wltblu  ten  months 
after  the  first  publication  of  the  notice.  It 
shall  be  barred  forever:  provided.  If  It  be 
not  then  due,  or  If  it  be  contingent,  it  may 
be  presented  within  ten  months  after  it 
shall  become  due  or  alisolute,  **  etc.  Sec- 
tion 331:  "Every  claim  presented  to  the 
executor  or  administrator  shall  be  sup- 
ported by  the  aflBdavit  of  the  claimant 
that  the  amount  is  Justly  due;  that  no 
payments  have  been  made  thereon ;  and 
that  there  are  no  offsets  to  the  same,  to 
the  knowledge  of  the  claimant,  or  other 
affiant  The  amoT:nt  of  interest  shall  be 
computed  and  included  In  the  statement 
of  the  claim,  and  the  rate  of  Interest  deter- 
mined," etc.  Section  133:  "Every  claim 
which  has  been  allowed  by  the  executor 
or  nfiminlstrator,  and  approved  by  the 
probate  judge,  shall,  within  thirty  days 
thereafter,  be  hied  in  the  probate  court, 
and  be  ranked  amoog  the  acknowledged 
debts  of  the  estate,  to  be  paid  indue  course 
of  administration,**  etc.  Section  1S4: 
"When  a  claim  is  rejected,  either  by  the 
executor  or  administrator  or  the  probate 
judge,  the  bolder  shall  bring  suit  In  the 
Iiroper  court  aRainst  the  executor  or  ati- 
mlnistrator,  within  thi-ee  months  after 
the  date  ol  its  rejection,  if  it  be  then  due, 
or  within  three  months  after  it  becomes 
due;  otherwise,  the  claim  shall  be  forever 
barred."  Section  140:  "The  effect  of  any 
judgment  rendered  against  any  executor 
or  administrator  upon  any  claim  for  mon- 
ey against  the  estate  of  his  testator  or  in- 
testate shall  be  only  to  establish  the  claim 
In  the  same  manner  as  if  It  had  been  al- 
lowed by  the  executor  or  administrator, 
and  the  probate  Judge,  and  the  Judgment 
shall  be  that  the  execntor  or  administra- 
tor pay  in  duo  course  of  administration 
the  amount  asicertained  to  be  due.  A  cer- 
tified transcript  ot  the  Judgment  shall  be 
filed  in  the  probate  court.  No  execution 
shall  Issue  upon  such  Judgment,  nor  shall 
it  create  any  Hen  upon  the  property  of  the 
estate,  or  give  to  the  Judgment  creditor 
any  priority  of  payment."  Section  147: 
"At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or 
administrator  shall  also'  return  a  state- 
ment of  eXl  claims  against  the  estate 
which  shall  have  been  presented  to  him. 
*  *  *  Inallsucbstatementsheshalldeslg- 
nate  the  names  of  the  creditors,  the  nature 
of  each  claim,  when  it  became  due,  or  will 
become  due,  and  whether  it  was  allowed 
or  rejected  by  him. "  These  sections  speak 
of  creditors,  of  amounts  being  due,  pay- 
ments thereon,  offsets  to  the  same,  compu- 
tations of  Interest,  the  rate  of  interest, 
and  the  payment  of  such  claims  in  due 
course  of  administration.  To  my  mind.  It 
seems  beyond  iiuestion  that  in  all  these 
sections  the  legislature  had  in  view  one 


class  of  claims  only,  namely,  money  de- 
mands,—demands  of  a  certain  sum  ot 
money,  or  a  sum  which  by  examluatluu 
could  be  made  certain,  a  claim  which 
would  be  fully  met  by  a  money  judgment, 
or  by  an  order  to  procure  and  pay  a  cer- 
tain sum  ot  money, — and  not  prayers  for 
equitable  relief,  demands  for  specific  per- 
formance, or  claims  lor  an  entire  estate. 
There  seems  to  be  no  necessity  for  trying 
to  give  the  preceding  sections  a  wider 
range  than  was  manifestly  intended  by 
their  wording,  namely,  to  provide  for  the 
adjustment  of  money  demands,  because 
the  act  makes  full  provision  by  means  ot 
other  sections  for  the  adjustment  ot  every 
other  kind  ot  demand  which  can  possibly 
arise  in  thesettlement  of  an  estate.  There 
is  no  trouble  in  discovering  what  shall  be 
done  with  different  demands  under  the 
probate  act.  In  its  3(t6  sections,  copied 
mainly  from  the  California  law,  end  profit- 
ing by  all  the  experience  had  In  that  and 
other  states,  all  is  provided  tor,  in  a  clear, 
orderly,  and  romprehenslTe  manner.  Every 
possible  claim  or  demand  or  light  connect^ 
ed  with  the  settlement  of  an  estate  re- 
ceives full  consideration,  and  its  appropri- 
ate section  or  sections  prescribe  how  It 
shall  be  presented,  and  when  It  shall  b^ 
determined.  Some  it  sends  to  the  admin* 
istrator,  some  to  the  justice's  court,  some 
to  the  probate  court,  and  som«  to  the  dis- 
trict court,  each  In  Its  separate  course, 
but  all  in  harmony  with  established  prin- 
ciples of  Jurisprudence.  If  these  sections 
as  to  claims  against  theestate  mean  other 
claims  than  for  money  demands,  then  why 
such  care  in  providing  other  sections  for 
so  many  other  kinds  ot  demands,  on  which 
the  proceeding  is  entirely  different  from 
that  of  going  to  the  administrator  with  the 
demand?  In  the  broad,  unlimited  sense 
of  the  word  "claim,"  a  person  has  a  claim 
against  the  estate  when  the  testator  or 
intestate  has  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  nls  own 
use  the  goods  or  chattels  of  such  person ; 
so  U  he  has  committed  trespass  upon  the 
real  estate  ot  such  person;  so  where  the 
deceased  was  bouod  by  contract.  In  writ- 
ing, to  convey  real  estate  to  another;  so 
where  he  had  made  any  contract  with  an- 
other, on  which  he  was  liable  during  .his 
life;  BO  where  a  person  is  entitled  to  the 
recovery  or  possession  of  real  or  personal 
property.  Yet  all  these  claims  are  provid- 
ed for  in  special  sections,  in  a  portion  of 
the  probate  act  entirely  distinct  and  apart 
from  the  portion  coucerning  what  are 
technically  called  "claims  against  the  es- 
tate," which  are  to  be  presented  to  the 
administrator,  which  special  sections  give 
a  right  of  action,  in  the  proper  court,  to  a 
claimant  of  that  class;  but  all  of  this 
woold  be  useless  and  senseless  if  the  term 
"claim  against  the  estate  to  be  presented 
to  the  administrator"  covered  all  claims, 
even  those  other  than  money  demaods. 
Suppose  a  man  claimed  a  pair  of  horses  or 
20  vows  in  the  possession  of  the  adminis- 
trator, the  administrator  can  take  nu  ac- 
tion npon  such  a  claim.  The  power  to 
reject  implies  the  power  to  Judge  and  al- 
low. When  the  administrator  allows  a 
claim,  the  effect  Is  merely  that  it  Is  set 
down  as  one  of  the  Just  debts  ot  the  es- 
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tate.  to  be  paid  In  due  course  of  adminis- 
tration, and  the  time  for  ttayment  can 
hardly  be  lees  than  one  year,  and  may  be 
several  years,  and  how  can  he  pay  faoraes 
or  cows  or  diamanda?  But  the  owner  Is 
entitled  to  his  horses  or  his  cows  or  his 
diamonds  immediately  II  be  can  show  title, 
and  so  he  is  Klven  a  right  of  action  for 
tbera  at  once,  but  that  right  of  action  is 
not  as  upon  a  "claim  against  the  estate,** 
In  the  technical  sense  of  the  probate  act. 
The  foregolnsr  sections  are  substantially 
a  copy  of  the  California  probate  law.  In 
that  state,  the  question  as  to  what  if 
meant  by  the  word  "claim,"  In  sections 
similar  to  those  above  quoted,  baa  fre- 
quently arisen. 

In  Fallon  t.  Butler,  21  Cal.  24,  the  sub- 
ject received  careful  consideration,  Mr. 
Justice  Field,  who  delivered  the  opinion, 
stating  that  titles  to  property  amounting 
in  valne  to  millions  of  dollars  hung  upon 
the  meaning  given  to  the  word  "claim" 
in  the  probate  act.  After  a,  full  review  of 
sections  similar  to  those  above  quoted, 
the  Judgment  of  the  court  was  that, 
**  whatever  signification  there  may  be  at- 
tached to  tbe  term  *  claim '  standlDK  by  it- 
self, It  Is  evident  that  in  the  probate  act  it 
only  has  reference  to  such  debts  or  de- 
mands against  thedecedent  as  mieht  have 
been  enforced  against  him.  In  his  life-time, 
by  personal  actions  for  the  recovery  of 
money,  and  upon  which  only  a  money 
Judgment  could  have  been  rendered."  Un- 
der this  view  of  the  meaning  of  the  term 
"  claim  "  In  the  probate  act,  the  court  went 
so  far  as  to  declare  in  that  case  that  even 
a  mortgage  lien  was  not  a  "claim  against 
the  estate, "  in  the  sense  that  It  should  be 
presented  to  the  administrator  for  bis  ac- 
tion thereon,  overruling  two  former  decis- 
ions of  the  court  on  that  point. 

The  same  question  has  arisen  In  New 
York,  under  a  law  similar  to  ours,  and 
thereupon  the  language  of  tbe  court  was : 
"The  statutes  conteriiplate  an  ordinary 
debt  for  wbtch  thedeceased  was  liable  in  liis 
life-time,  upon  a  promise,  express  or  im- 
plied ;  a  debt  which  may  be  supported  by 
theoath  of thecredltor,Vhlchis  Justlydue, 
which  may  be  the  snbjvct  of  an  offset,  and 
which  was  cognisable  In  the  common-law 
conrts. "  Sands  v.  Craft,  10  Abb.  Pr.  216, 
18  How.  Pr.  438,  as  quoted  In  McCIellan's 
Probate  Practice,  234. 

But  the  demand  in  this  case  could  never 
have  been  enforced  against  the  deceased 
in  his  life-time,  and  not  even  now  could  a 
Judgment  orderlug  a  payment  of  any  cer- 
tain sum  of  money  be  rendered  thereon, 
wherefore  I  consider  It  clear  that  this  de- 
mand is  net  a  claim  against  the  estate 
which  should  have  been  presented  to  the 
administrator,  and  that  therefore  the 
plaintiff  was  not  benefited  in  any  way  be- 
cause he  did  so  present  the  rlatm,  and  the 
case  must  be  considered  as  If  no  such  pre- 
sentation was  ever  had,  except  in  so  far  as 
the  recitals  in  the  complaint  as  to  presen- 
tation show  that  plaintiff  had  notice  of 
all  tbe  proceedings  In  the  probate  court 
connected  with  this  estate.  It  would 
have  been  utterly  irapoKHible  for  tbe  court 
below  to  have  proceeded  on  this  demand 
asupoua  "claim  against theestate,"ln the 
sense  of  the  probate  act,  because  In  such 


cause  the  Judgment  ts  compelled,  by  sec- 
tion 140  of  tbe  probate  law,  to  take  a  cer- 
tain specific  form,  vfz. :  "  And  the  judgment 
shall  be  that  the  executor  or  administra- 
tor pay,  in  due  course  of  administration, 
the  amount  ascertained  to  be  due."  This 
matter  being  on  demurrer,  the  statements 
in  the  complaint  are  to  be  taken  as  true, 
and  the  complaint  states  it  Is  impossible 
to  ascertain  tbe  amount  in  money  which 
will  be  a  satisfaction  of  plaintiff's  demand; 
that  money  cannot  compensate  him ;  that 
he  Is  praying  for  certain  mementos  of  a 
deceased  friend,  which  have  for  him  a  pre- 
tium  Rffectionis,  far  beyond  their  money 
value,  even  if  that  value  could  be  ascer- 
tained. So  It  Is  clear  that  no  Judgment, 
as  upon  a  "claim  against  the  estate." 
could  have  been  rendered  In  this  case,  and 
therefore  the  complaint  failed  to  make  a 
case  as  on  that  ground. 

Is  this  instrument  a  contract  on  which 
specific  performance  will  lie?  Specific 
performance  will  not  lie  on  this  Instru- 
ment, as  a  contract,  because  (1)  as  a 
contract,  the  right  of  action  is  bari'cd 
thereon  by  the  probate  law ;  (2)  as  a  con- 
tract, fhe  instrument  la  a  violation  of  the 
statute  of  wills;  (3)  as  a  contract,  it  is 
against  public  policy,  and  therefore  void. 

1.  As  a  contract,  the  right  of  action  on 
this  instrument  Is  barred  by  the  follow- 
ing section  of  our  probate  law :  "Sec.  195. 
Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession 
thereof,  and  all  actions  founded  upon  con- 
tracts, may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases 
In  which  tbe  same  might  have  been  main- 
tained by  or  against  thelrrespectlve testa- 
tors or  intestates."  Laws  1873,  p.  143. 
Could  any  action  have  been  maintained 
upon  this  instrument  as  upon  a  contract 
during  the  life  .of  the  deceased?  Clearly 
not,  for  by  the  terms  of  the  instrument  it- 
self no  right  accrued  or  could  accrue  to 
the  plaintiff,  until  the  death  of  the  other 
party.  Tbe  legislature  has  expressly  de- 
clared that  no  action  can  be  had  Apon  it 
as  a  coutract  after  his  death. 

2.  As  a  contract,  the  instrument  is  la 
violation  of  the  statute  of  wills.  Section 
4  of  our  statute  of  wills  reada  as  follows: 
"Sec.  4.  Every  person  of  full  age  and 
sound  mtnd  may,  by  his  last  will  and 
testament.  Id  writing,  bequeath  and  dis- 
pose of  all  bis  personal  estate  remaining 
at  bis  decease,  and  all  bis  rights  thereto 
and  Interest  therein,  and  all  such  estate 
not  disposed  of  by  the  will  'shall  be  ad- 
ministered as  intestate  estate."*  Comp. 
Laws  1871,  p.  2Sfi.  There  la  a  similar  sec- 
tion as  to  real  estate;  and  the  Instrument 
In  this  case  undertakes  to  dispose  of  alt 
property  of  every  kind  reuiaining  at  the 
death  of  cither  party  after  payment  of 
debts.  Here  is  a  permission  to  dispose  of 
personal  property  by  will,  coupled  with 
the  positive  declaration  that,  If  not  dis- 
posed of  by  will,  It  must  be  administered 
upon  as  Intestate  estate;  thus  cutting  oti 
tbe  right  to  dispose  of  it  by  contract. 
Counsel  for  plaintiff  urge  in  their  brief, 
filed  in  this  case,  the  following  proposi- 
tion :  "  A  person  may  dispose  of  his  prop)- 
erty  in  any  way  or  manner  he  desires. 
He  may,  If  not  laboring  under  any  legal 
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diBablllty,  enter  into  any  contract  for  the 
disposal  of  bis  property,  either  belore  or 
after  ills  deatli,  as  be  wishes.  The  law 
does  not  and  cannot  restrain  hlin  In  this 
particular,  anless  It  be  done  In  soiiTenilon 
or  in  fraud  of  the  right  of  others.  A  per- 
son desirous  of  disposing  of  his  property 
after  death  may  make  a  will,  but  moHt 
certainly  the  law  does  not  limit  him  to 
that  particular  form  or  method  of  proced- 
ure."  I  think  it  Is  quite  clear  trpm  the 
reading  of  section  4  of  our  statute  of  wills 
thnt  theiaw  does  limit  blm  to  the  particu- 
lar form  or  method  of  procedure  known 
as  "making  a  will,'*  and  debars  him  from 
dispoHlng  of  hia  property  by  a  contract. 
Tnat  our  legislature  has  the  power  to 
make  such  a  statute  I  will  consider  in  an- 
other part  of  this  opinion.  The  supreme 
court  of  Iowa  says:  "Acontract  made  in 
violation  of  a  statute  •  •  *  is  void, 
and  cannot  be  enforced  by  action.  This 
principle  is  sustained  by  a  great  number 
of  antboritle«.  Besides  those  Just  cited, 
we  refer  to  a  few  utbera :  Pennington  r. 
,  Townsend,  7  Wend.  276 ;  Robeson  v. 
French,  12  Mete.  (Maas,)  2&;  Lyon  t. 
Strong,  6  Vt.  219;  Gregg  v.  Wyman,  4 
Cush.  322;  Davis  v.  Brouson.  6  Iowa,  410; 
Wheeler  v.Busseli,  17  Mass.  258.  This  last 
is  a  leading  case  upon  this  subject,  in 
which  Pabkes,  C.  J.,  sayn:  'No  principle 
of  law  is  better  settled  than  that  no  ac- 
tion will  be  maintained  upon  a  contract 
made  in  violation  of  the  statute.'**  Pike 
V.  King,  16  Iowa,  52.  And  see  post,  In 
this  opinion,  the  language  of  thn  court  In 
Haberghani  y.  Vincent,  that  a  man  is 
bound  to  follow  the  forms  prescribed  by 
law 

8.  As  a  contract,  the  Instrument  is  In 
violation  of  our  public  policy.  It  Is  the 
policy  of  our  government,  as  well  as  of  all 
civilized  guveramentB,  to  foster  and  up- 
bold  the  family  relation,  the  basis  of  all 
society.  The  family  is  fostered  and  pro- 
tected by  having  the  right  to  succeed  to 
tbo  estate  of  tiie  ancestor.  The  right  of 
aoccesaion  Is  a  part  of  our  public  policy. 
The  statute  of  wills,  so  far  as  It  allows 
an  ancestor  to  name  his  heirs  to  the  ex- 
clusion of  his  natural  heirs,  is  In  deroga- 
tion of  that  right.  The  privilege  which 
it  gives  is  a  privilege  tu  disinherit  the 
heir.  It  is  a  privilege  verycarefullyguaixl- 
ed  by  the  checks  and  limitations  in  the 
statute  itself,  requiring  the  act  to  be  done 
la  writing,  by  a  person  ot  full  age,  of 
sound  mind,  and  in  the  presence  of  two 
witnesses,  who  shall  attest  the  instru- 
meat  attbetlme.  The  act  of  disherison  In 
this  case  is  against  the  public  policy  ot 
the  terrltoi-y.and  would  be  void  Independ- 
ent of  the  statute  of  wills,  because  not 
sanctioned  by  any  law.  The  territory  is 
a  possible  belr  itself  to  all  estates.  It 
comes  next  in  sncceseldn  after  tiie  failure 
of  all  natural  heirs,  and  takes  the  proper- 
ty ot  an  Intestate  as  an  escheated  estate. 
It  has  a  right  to  say  that  a  stranger  in 
blood  shall  not  succeed  to  an  estate  to  the 
exclusion  o(  the  natural  and  legal  heirs, 
except  In  accordance  with  express  provis- 
ions ot  law.  It  lias  named  the  conditions 
under  which  alone  he  may  succeed.  There 
Is  no  provision  of  law  allowing  him  to 
succeed  under  a  slmplie  contract,  and  such 


a  contract  is  therefore  Told  as  against  the 
public  policy  of  this  territory. 

Plaintiff  has  cited  only  three  autborltles 
in  support  of  his  view  that  the  instrument 
herein  Is  a  contract  on  which  a  decree  for 
specific  performance  should  be  given,  vis.: 
Logan  V,  Wlenholt,  De  Bell  v.  Thomson, 
and  Beckley  v.  Newland,  but  neither  ot 
them  seems  to  me  to  have  any  bearing  on 
the  cBrne  at  bar. 

LoKan  V.  Wienholt,  7  Bllgh,  (N.  S.)  53, 
cited  iq  I  Story,  Eq..Tur.  §  7S6,  was  a  cove- 
nant by  which  a  person  bound  himself  to 
give,  by  his  will,  as  much  to  A.  as  he  gave 
to  B.,  and  it  seems  that  it  was  held  be  was 
bound  to  do  so.  The  case  Is  expressly 
stated  by  Story  to  be  cited  to  show 
bow  far  courts  of  equity  will  go  tf»  en- 
force speclQc  performance  against  par- 
ties and  privies  in  estate.  The  case  itself 
1b  not  accessible  to  me.  So  many  of  the 
English  cases  of  this  nature  seem  to  turn 
on  contracts  In  marriage  settlements 
which  are  held  to  pass  an  absolute  pres- 
ent riftbt,  and  to  constitute  an  Irrevocable 
charge  on  tbeestate,  that  the  circumstances 
of  the  case  may  be  Important.  B.  may 
have  been  privy  to  the  contract,  consent- 
ing to  it  for  a  good  consideration,  but, 
however  thai  may  be.  It  seems  that  in 
England  that  case  Is  not  considered  as 
governing  a  contract  like  the  one  at  bar, 
for  In  the  recent  case  of  Ryan  v.  Daniel, 
hereinafter  cited,  specific  performance 
upon  an  instrument  similar  to  this  was 
refused. 

De  Bell  v.  Thomson,  43  Eng.  Ch.  468, . 
was  as  follows:  It  is  an  English  case. 
Mr.  Thomson  was  a  person  poNsessed  of 
considerable  wealth,  and  had  a  marriagea- 
ble daugliter.  De  Bell  was  a  single  gentle- 
man, having  the  title  of  "baron."  Mr. 
Thomson  entered  Into  written  agree- 
ment with  the  baron  that  if  the  latter 
would  marry  his  daughter,  thus  making 
her  a  baroness,  he  would  pay  down  the 
sum  of  £10,000  sterling,  and  would  also 
leave  a  further  sum  ot  £10,000  in  his  will 
to  be  settled  on  bis  daughter  and  her 
children.  The  baron,  in  addition  to  mar- 
rying the  young  lady,  was  also  bound  to 
settle  £500  a  year  upon  her  during  her 
lUe.  The  baron  performed  his  part  of  the 
agreement.  He  took  .Miss  Thomson  to 
wife,  and  settled  £500  a  year  on  her  fur 
llte,8ecnred  out  of  his  Uecklenbarg  estate. 
Mr.  Thomson  performed  a  part  of  Ills 
agreement.  He  paid  down  the  £10,000,  but 
he  omitted  to  charge  his  estate  in  his  will 
with  tbeother  £10.000,  as  he  bound  himself 
to  do.  De  Bell,  the  plaintiff,  son  of  the 
baron,  his  father  and  mother  being  dead, 
filed  a  bill  praying  that  the  executor  ol 
Mr.  Thomson's  estate  should  be  com- 
pelled to  pay  the  remaining  £10,000,  ac- 
cording to  the  agreement,  and  It  was  so 
ordered,  and  that  is  all  there  Is  in  the 
case.  I  fall  to  see  any  material  analogy 
between  that  case  and  the  one  at  nar. 

Beckley  v.Newland,  2  P.  Wm«.  1^2,  cited 
in  1  Story,  Eq.Jur.  §  785,  the  only  other  au- 
thority adduced  by  plaintiff,  Is  also  irrele- 
vant. Fry  on  SpeclQc  Performance  (poge 
496)  gives  the  gist  of  this  case  as  rr)lU>vvM : 
"In  Beckley  V.  Newland,  the  plain  tiff  and 
defendant  bad  married  two  sisters,  who 
were  the  presumptive  bdresses  ot  Mr.  Tur- 
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£ls,  a  very  rich  man,  who  bad  made  and 
revoked  several  wiUu,  and  ultimately 
made  une  leaving  a  great  estate  to  defend- 
ant, and  only  a  small  one  to  the  plaintiff. 
Previously  to  the  execution  of  the  will, 
tbe  plaintiff  and  the  defendant  had  en- 
tered Into  an  agreement  for  the  equal  di- 
vision between  tbemof  what  should  be  left 
to  each  of  tbem,  and  this  agreement  was 
upheld  and  specifically  enforced  by  Lord 
MACCLEsriEi.D,  who  said  that  tbe  agree- 
ment was 'not  disappointing  tbe  Intent 
of  the  testator,  for  he  did  not  design  to 
put  it  out  of  the  devisee's  power  to  dis- 

Sose  of  tbe  estate  after  it  should  come  to 
im;  but,  on  the  contrary,  when  th?  tes- 
tator gave  to  either  of  them.  he.  by  Impli- 
cation, gave  to  that  person  a  power  to 
dispose  of  the  said  estate  when  it  sliould 
come  to  him.'"  Betkley  v.  Newland  was, 
then,  a  contract  between  two  persons  to 
share  equally  an  estate  If  It  came  to  them 
or  either  of  them.  The  contract  in  that 
case  was  one  which  could  be,  and  was, 
enforced  during  the  life  of  the  parties  mak- 
ing It,  and,  it  might  be  argued,  would 
not  he  obnoxious  to  tbe  section  of  our  pro- 
bate act  before  cited,  which  bars  all  ac- 
tions on  contracts  against  an  executor  or 
administrator  except  such  as  could  have 
been  enforced  against  tbe  deceased  during 
hiB  life-time,  although  even  then,  If  the 
plaintiff  waited  until  the  decease  of  tlie 
other  party,  he  miftht  be  met  by  the  caee 
of  Morse  v.  Faulliner,  3  Swsnst.  Ch.  4311, 
note,  to  tbe  effect  that  a  liability  on  sucl- 
a  contract  Is  purely  personal,  and  dies 
with  tbe  person.  See  Fry,  Spec.  Perf.  (2d 
Amer,  Ed.)  499.  But  such  a  contract  has 
been  held  illegal  in  this  country,  even  dur- 
ing the  life-time  of  both  parties. 

In  Mercier  v.  Mercier.  50  (ia.  546,  "plain- 
tiff ngreed  with  defendant,  her  brother, 
(who  proposed  to  contract  a  marriage  of 
which  their  father  disapproved,  threaten- 
ing If  it  was  contracted  to  leavo  all  his 
property  to  plaintiff,)  that  she  would  di- 
vide the  property,  if  left  to  her,  equally 
with  defendant,  who  agreed  to  do  the 
same  If  tbe  property  should  be  left  to  him. 
Defendant  was  married  accordingly,  and 
bis  father  afterwards  died  and  left  him  all 
his  property.  Held,  that  the  agreement 
between  plaintiff  and  defendant  was 
against  public  policy,  and  that  a  bill 
would  not  lie  for  specific  performance  of 
it,"— as  quoted  In  10 Amer. LawRev.  (Oet.. 
1S75,)  p.  137. 

I  do  not  consider  either  of  these  coses  In 
point.  I  have  cited  Mercier  v.  Mercier 
merely  to  place  it  side  by  side  with  Beck- 
ley  V.  Newlaud.  I  will  now  cite  a  case  the 
lanalogy  of  which  to  the  one  at  bar  will,  I 
think,  be  evident.  I  refer  to  the  recent  case 
of  Ryan  v.  Daniel.  1  Young.  &  C.  Ch.  60. 
Fry,  In  his  Specific  Performance,  states  the 
case  of  Ryan  v.  Daniel  as  follows:  "In the 
latter  case,  each  of  two  young  officers  In 
the  army  signed  and  gave  to  the  other  a 
document  by  which  each  charged  his  es- 
tate with  fl.OOO  in  favor  of  tlie  other,  in 
case  tbe  other  should  survive  him,  the  con- 
sideration of  each  of  these  documents  be- 
ing the  other  of  them.  Many  years  subse- 
quently a  correKpondence  passed  between 
thct^e  officers  with  a  view  to  a  rescission 
of  the  transaction,  but  that  intention  was 


never  carried  into  effect.  The  court  held 
that,  looking  nt  the  clrcumstancea  of  the 
transaction,  tbe  age  and  condition  of  tbe 
parties,  and  their  subseqaent  correspond- 
ence, there  was  no  equitable  claim  which 
the  court  conld  enforce;  but  it  retained 
the  bill  for  12  months,  wttli  liberty  to 
bring  an  action  to  establish.  If  th^  conld, 
a  legal  debt.  "  Fry,  Spec.  Perf.  (2d  Amer. 
Ed.)  499.  In  this  last  case  the  claim  was 
for  a  certain  fixed  sum  of  money,  which 
possibly  might  have  been  established  as  a 
money  demand  against  the  estate,  to  be 
paid  in  due  course  of  administration,  and 
the  court,  while  denying  the  plaintiff 
equitable  relief  on  the  contract,  held  the 
case  open  for  a  year  to  give  him  a  chance 
to  establish  It  as  a  legal  debt,  or  what  we 
would  call  a  "claim"  or  money  demand 
against  the  estate,  so  that,  if  he  did  suc- 
ceed in  establishing  It.  the  court  might 
make  the  requisite  order,  (I  suppose  In 
case  tbe  executor  refused  tu  pay  it.)  Uor 
system,  as  I  have  shown,  is  diffenmt.  A 
claim  in  that  sense  does  not,  with  us, 
come  into  the  equity  court  at  all.  and  this 
action  Is  based  on  the  assumption  that 
the  demand  herein  Is  not  a  claim  of  that 
kind.  The  probate  law  and  statute  of 
wilts  of  this  territory  are  public  acts,  of 
which,  together  with  the  public  puUcj  of 
the  connti^',  courts  must  take  Judicial  no- 
tice. The  Instrument  set  forth  as  the 
whole  foundation  of  the  .action  being  void 
on  its  face  as  a  contract,  I  think  It  ap- 
peared on  the  face  of  the  complaint  that 
there  were  not  sufficient  facts  stateil  to 
constitute  a  cause  of  action,  as  upon  a 
claim,  or  as  upon  a  contract.  It  remaind 
to  be  seen  whether  there  was  any  force 
In  the  instrument  viewed  In  any  other 
light  upon  which  the  court  might  have 
acted,  and  this  brings  me  to  the  considera- 
tion of  the  question,  what  kind  of  an  in- 
strument is  this  which  was  executed  by 
plaintiR  and  deceased? 

In  law.  Instruments  are  classed  accord- 
ing to  tbeir  legal  eff^t,  notwithstanding 
tbe  parties  may  have  considered  they  had 
a  different  effect,  or  may  haveg^ven  them 
a  different  name,  at  the  time  of  their  exe- 
cution. Parties  may  sign  an  Instrument 
and  call  it  a  "deed,"  but  the  courts  will 
sometimes  tell  them  that  It  is  in  fact  a 
bond  or  a  mortgage  or  a  contract,  or 
probably,  to  their  surprise,  they  may  be 
informed  that  It  Is  not  a  deed  at  all,  but 
a  will.  Thecourts  have  certain  legal  tests 
for  determining  the  character  of  Instru- 
ments submitted  to  them.  The  test  to  dis- 
cover whether  a  document  is  a  will  or  not 
Is  to  inquire  whether  it  passes  a  present 
interest,  or  whether  it  passes  no  interest 
until  after  the  death  of  the  maker.  In 
the  first  case,  it  is  not  a  will ;  in  the  sec- 
ond case,  it  is  a  will,  no  matter  what  may 
be  its  form. 

Let  us  look  at  some  English  authorities 
on  tlie  point.  Haberghnm  v.  Vincent.  2 
Ves.  Jr.  205,  4  Brown.  Ch.  3i>3,  was  argued 
before  the  high  court  of  chancery  in  EnfE- 
land,  In  1793.  Lord  Lovouboroi'qh,  chan- 
cellor. In  this  case  a  person  made  a  will 
dlHposing  of  all  of  his  estate,  prescriblnft 
the  line  of  succession  through  a  great 
number  of  possible  contingencies.  At  a 
certain  point  in  these  limitationB  be 
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stopped,  weary.  posHlbly,  with  followinf; 
the  line  of  poasible  Bucceselon,  and  de- 
clared tbathe  reserved  to  himself  the  right 
to  dispose  by  deed  of  the  way  his  estate 
should  go  II  the  last  contemplated  contin- 
gency should  fail.  The  next  day,  fresh  fi>r 
the  work,  he  took  up  the  tangled  thread 
of  remainders,  and  by  a  deed-poll  directed 
how  the  estate  should  go  lo  the  event  of 
the  failareof  the  last  contingency  provided 
lor  Id  the  will;  and  soon  after  be  died. 
Then,  In  a  surprisingly  short  space  of 
time,  every  one  of  the  diflpoBitlonH  In  the 
will  failed  by  the  death  o(  all  the  heirs 
under  the  will.  Then  the  latent  power  of 
tlMS  deed-poll  came  Into  play,  and  the 
question  was,  should  it  operate  as  a  deed 
or  as  a  will?  If  It  fully  operated  as  u 
will.  It  would  disinherit  the  heir  at  law 
aud  pass  theeatate  to  a  strangerln  blood. 
The  case  was  aricned  first  before  Lord 
Thurlow,  and  he,  the  report  says,  "hav-. 
ing  taken  a  long  timo  to  consider,  "  sent 
it  to  the  king's  bench  in  1792.  In  conse- 
quence of  too  brief  a  statement  of  the  case 
as  sent,  the  court  of  king's  bench  held  the 
deefl-poll  to  be  a  deed,  and  incompetent  to 
vest  any  estate  In  the  parties  claiming  un- 
der it.  The  case  was  reargued  in  the  high 
court  of  chancery,  before  Lord  Lol'oiibob- 
oi  OH,  and  he  declared  that  he  thought  the 
deed-poll  was  In  fact  a  testamentary  doc- 
ument, but,  having  been  decided  differently 
In  the  king's  bench,  he  did  not  like  to  de- 
cree It  alone, tlierefon^  would  give  another 
bearing,  and  call  in  two  Judges  from  that 
bench  that  they  may  enlighten  him  In  the 
matter.  He  culled  Justices  B(ji.[.i:r  and 
Wilson.  The  case  was  then  reargued  be- 
fore the  lord  chancellor  and  those  two 
Judges,  three  counsel  being  beard  on  each 
side,  tme  of  whom  was  the  attorney  gener- 
al. The  lord  chancellor  complimented  the 
counsel  on  their  efforts,  declaring  that  the 
qnestion  had  been  argued  with  "gieat  in* 
dnstry  and  ability. "  I  mention  all  this  to 
show  what  thorough  consideratlon'was 
given  tn  the  question  as  to  how  a  docu- 
ment  may  be  testamentary  in  Its  nature, 
though  it  be  not  in  the  form  of  a  will,  nur 
intended  as  a  will,  but  really  Intended  as 
a  deed.  It  was  on  this  final  hearing  in  the 
high  conrt  of  chancery  unanimously  de- 
cided that  the  instrument  was  not  a  deed, 
but  a  will ;  that  it  would  not  pass  any  of 
the  freehold  estates,  because  for  that  pur- 
pose it  was  defective  as  a  will,  It  not  hav- 
ing sufficient  witnesses,  but  that  it  was 
Buffleiently  attested  to  pass  the  copy-hold 
estate  of  the  testator,  one  witness  being 
Bufflclent  for  that  purpose;  that  therefore 
the  freehold  estate  should  go  to  the  heir 
at  law  of  the  testator,  as  not  having  been 
otherwise  devised,  but  that  the  copy-hold 
should  go  to  the  heir  of  the  surviving 
trustee.  Mr.  Justice  Buller,  in  deliver- 
ing his  opinion,  said  :  "The  first  point  I 
shall  t  consider  la  whether  the  last  instru- 
ment is  testamentary,  or  not.  •  »  *  It 
was  argued  for  plaintiff  that  the  testator 
did  not  intend  to  make  a  will  when  he  exe- 
cuted the  deed,  and  therefore  It  cannot 
operate  as  a  will.  Whether  the  testator 
would  have  called  this  a '  will '  or  a  '  deed  ' 
Is  one  question  ;  whether  it  shall  operate 
Id  law  as  a  deed  or  a  will  Is  a  distinct 
question,  and  that  is  dow  to  be  consid- 


ered. That  is  to  be  governed  by  the  pro- 
visions in  the  'ustrument.  A  deed  must 
take  effect  upon  its  execution  ornotat  all. 
It  is  not  necessary  to  convey  an  immetllate 
Interest  in  possession,  but  it  must  take 
effect  as  passing  that  Interest  execute*!, 
but  a  will  is  quite  thereveree.  It  can  only 
operate  after  death,  and  upon  this  instru- 
ment It  Is  clear  the  testator  had  no  idea 
,that  this  paper  would  have  any  effect  un- 
til a  distant  period  long  after  his  death. 
*  *  *  When  this  case  was  argued  there, 
[In  the  king's  bench,]  no  one  of  the  cases 
quoted  here  by  the  attorney  general  was 
mentioned  or  alluded  to.  I  freely  confess 
they  did  not  occur  to  me.  But  thuse  cases 
have  established  that  an  instrument  In 
any  form,  whether  a  deed-poll  or  an  In- 
denture, it  the  obvious  purpose  Is  uot  to 
take  effect  till  after  the  death  of  the  person 
making  It,  shall  operate  as  a  will.  The 
cases  for  that  are  both  In  law  and  equity, 
and  In  one  of  them  there  were  express 
words  of  Immediate  grant,  and  a  consid- 
eration to  support  it  as  a  grant;  but  as, 
upon  the  whole,  the  intention  was  that  It 
should  have  a  future  operation  after 
death,  it  was  considered  as  a  will.  There- 
fore, this  last  instrument  must  be  consid- 
ered as  a  codicil,  and  I  shall  call  It  so  In 
what  I  shall  say  upon  It.  The  next  ques- 
tion is  what  effect  this  codicil  has  upon 
the  freehold.  Upon  that  point  I  agree 
with  my  Brother  WiLSONthat  It  isvohl  for 
want  of  three  witnesses;"  but  as  to  the 
copy-hold.  BuLLKR,  J.,  says,  the  others 
concurring,  that  one  witness  was  suffi- 
cient.] The  Lord  Chancellor,  In  giving  his 
opinion,  concurred  in  the  view  that  the 
deed-poll  was,  In  law,  a  testamentary 
document,  and  said:  "Thirdly.  There  Is 
no  difference  between  law  and  equity  In 
determiningupon  theeffect  of  a  testament- 
ary act,  and  this  Instrument  cannot  pass 
the  freehold  estate,  contrary  to  the  pro- 
visions of  a  public  law  making  that  act 
void,  [that  is,  the  law  for  wills  requiring 
threewitnessesforsucha wHl.l  *  •  ■  The 
observation  made  by  Justice  Wilson  Is  un- 
answerable, that  it  is  not  a  personal  privi- 
lege; that  no  man  can  reserve  a  power  to 
act  against  the  forms  the  law  has  im- 
posed. Therefore,  if  It  Is  to  pass  by  a  test- 
ameutary  act,  that  must  have  all  the  req- 
uisite solemnities  the  law  has  direct- 
ed." Mr.  Justice  Wilson  declared:  "By 
the  common  law  a  man  could  not  devise 
land.  Then  came  the  statute  permitting 
him  to  do  so  by  an  instrument  properly 
signed.  Then,  lest  testators  should  L>e  Im- 
posed upon,  these  guards  were  created  by 
the  statute  of  frauds,  and  that  Insists  that 
a  will  of  land  shall  either  be  executed  In 
the  manner  pointed  out  or  be  void.  [In 
this  territory  wills  as  to  realty  and  per- 
sonalty are  on  the  same  footing.]  This 
does  not  leave  it  at  the  option  of  the  tes- 
tator, but  is  a  positive  provision  that  a  will 
shall  be  void  if  not  executed  according  to 
the  statute,  and  the  testator  cannot  say 
he  will  make  a  will  without  the  requisites 
prescribed,  either  not  thinking  he  will  be 
imposed  upon  ornotcarlng  about  it.  The 
law  will  not  suffer  that,  but  requires,  in 
all  cases,  that  these  ceremonies,  which 
might  be  considered  as  circumstances  only 
U  the  act  bad  not  said  otherwise,  shall  be 
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essential  and  be  observed  In  making  every 
will."  Habergfaam  T.Vincent,  2  Vea.  Jr. 
205, 4  Brown,  Cli.  858.  I  liave  quoted  lan- 
guave  from  tbe  above  case  on  points  other 
than  construction  of  instrnnients,  name- 
ly, as  to  the  blndlnit  force  of  the  statute 
uf  wills,  as  cutting  off  equitable  relief  In 
cases  not  within  tbe  statute,  to  which  I 
will  refer  in  a  snbseqaent  portion  of  this 
opinion. 

To  continue  with  the  English  authori- 
ties, Jarman  states:  '*The  law  has  not 
made  It  requisite  to  the  validity  of  a  will 
that  It  should  assuroeany  particular  form, 
or  be  couched  In  language  technically  ap- 
propriate to  its  testamentary  character. 
It  Is  sufQclont  that  the  instrument,  how- 
ever irregular  In  form  or  Inartificial  in  ex- 
pression, disclose  the  intention  of  the  mak- 
er respecting  the  posthumons  destination 
of  his  property,  and.  it  this  appears  to  be 
tbe  nature  of  Its  contents,  any  contrary 
title  or  designation  which  he  may  have 
given  to  it  will  be  disregarded.  Thus  a 
deed-poll,  or  even  an  agreement  or  other 
instrument  between  parties,  has  repeated- 
ly been  held  to  have  a  testamentary  oper- 
ation. •  •  •  The  ecclesiastical  jadges 
(before  whom,  of  course,  questions  of  this 
kind  are  most  frequently  agitated)  act  ful- 
ly up  to  tbe  principle  which  regards  as 
testamentary  any  iDstrnment  that  is  de- 
signed Dot  to  take  effect  until  tbe  maker's 
decease,  though  assuming  the  form  of  a 
disposition  later  vivos,  and  more  especlal- 
ly-ir  it  be  Incapable  of  operation  In  the  in- 
tended form ;  and  accordingly  in  repeated 
iDstaneesthe  prerogative  court  has  grant- 
ed probate  of  such  irregular  documents  as 
the  assignment  of  a  bond  by  indorsement, 
receipts  for  stock,  nnd  bills  indorsed,  a 
letter,  marriage  articles,  and  promissory 
notes,  and  notes  payable  by  executors,  in 
order  to  avoid  the  legacy  duty. "  1  Jarm. 
Wills,  18-!20,  (my  italics.)  Also  unsigned 
drafts  ol  bonds,  (Id.  20;)  also  a  deed  con- 
veying real  estate,  which  contained  a 
clause  that,  on  the  death  of  the  survivor 
of  twoces(H/s9uetr/7sfent,tru8te«^s  should 
"  pay  over  all  the  property  to  different  per- 
sons," (.Id.  20;)  and  many  other  cases  sim- 
ilar in  principle  there  cited. 

Of  coarse,  our  statute  of  wills  would 
prevent  probate  here  of  such  instruments; 
that  is,  it  would  determine  tbat  as  wilts, 
or  testamentary  documents,  tbey  would 
be  bad,  not  that  they  would  be  good  for 
someother  purpose.  To  make  themavall- 
able  for  other  purposes,  it  would  be  neces- 
sary to  show  that  they  were  not  testa- 
mentary in  their  nature,  for  it  does  not 
follow  that  any  given  instrument  must  be 
of  some  forse  for  some  purpose;  it  may 
easilT  be  of  no  force  for  any  purpose.  Du- 
Jour  T.  Perelra,  1  Dick,  419,  cited  in  Wal- 
pole  V.  O.'ford,  8  Ves.  416,  was  a  case 
where  two  persons  signed  an  agreement 
before  a  notary  public,  providing  for  the 
disposition  of  their  property  after  the 
death  of  either,  and  also  after  the  death  of 
the  survivor.  The  parties  were  man  and 
wife,  but  they  were  foreigners,  and  In  their 
own  country  some  of  the  property  was 
the  separate  property  of  the  wife,  but  the 
property. consisting  of  personalty,  and  be- 
ing in  their  possession  in  i-!)ngland,  was. 
by  law  there,  the  properly  of  the  husband. 


To  save  thdr  rights,  they  signed  an  agree- 
ment declaring  with  great  minuteness 
what  should  be  done  after  the  death  of 
either  and  ot  both.  Tbe  husband  died 
first,  but  the  Instrument  was  not  treated, 
as  to  blm,  as  a  contract.  It  was  probat- 
ed as  his  will.  By  the  terms  of  the  instru- 
ment, the  wife  was  to  have  the  enjoyment 
during  life,  and,  limited  to  that,  of  all  tbe 
specific  interests.  She  had  a  limited  pow- 
er of  disposing  ot  part  of  that  property, 
but  all  she  had  was  upon  condition  that 
she  should  disposeot  it  together  with  such 
other  property  as  she  might  acquire  after 
death  upon  tbe^dispositlons  of  tiiat  will." 
Such  is  the  language  of  the  opinion.  By 
"dispositions  of  that  will"  Is  evidently 
meant  the  terms  of  the  agreement,  which 
agreement  was  held  to  be  tbe  will  of  the 
party  who  flrst  died.  Tbe  wife  oo  her 
death  undertook  to  dispose  of  tbe  proper- 
ty received  by  her  under  this  will,  and  oth- 
er property  she  had  afterwards  acquired, 
in  a  manner  different  from  the  terms  Im- 
posed by  the  agreement  or  will;  and  then 
came  a  bill  for  specific  performance,  and 
Lord  Causen  held  that,  by  signing  tbat 
instrument  and  taking  the  benefit  of  It,  she 
had  entered  Into  an  agreement  to  take  the 
property  devised  to  her,  subject  to  the 
conditions  of  tbe  instrument  under  which 
she  took,  one  of  which  was  thatlf  she  took 
that  property  she  should  stand  by  her 
agreement  that  on  her  death  it  should  go 
as  directed  in  tbe  agi'eement,  together 
with  whatever  property  she  .might  ae- 
qnire  after  her  husband's  death.  That,  I 
take  It,  Is  the  extent  to  which  the  Instru- 
ment In  Dutour  v.  Perelra  was  held  to  be 
a  contract.  It  was  construed  to  be  rhe 
will  of  the  party  dying  flrst.  but  the  terms 
of  it  were  binding  as  a  contract  upon  the 
survivor  who  hadchosen  to  accept  its  con- 
ditions. 

In  tbe  case  at  bar,  the  sarvivorls  named 
as  "legatee. "  conditioned,  however,  that 
he  will  pay  the  debts  of  tbe  estate.  He 
may  rightfully  claim  these  diamonds, 
which  he  alleges  are  of  such  great  value, 
and  which  he  declares  have  a  pretium 
affectionia  for  him,  which  cannot  be  esti* 
mated  in  money.  If  he  can  get  the  tnstrn. 
meat  probated  as  a  will,  aud  will  comply 
with  the  conditioas.  Tbe  Instrument  is  a 
contract,  as  to  this  plain  tltr,to  thlsextent: 
that  he  has  agreed  that  he  shall  have  do 
right  to  the  diamonds  unless  he  pays  all 
the  debts  of  tbe  deceased. 

In  the  case  of  Walpole  v.  Orford,  8  Ves. 
402,  from  which  the  above  is  cited,  an  at- 
tempt was  made  to  prove  an  agreement 
for  a  mutual  will.  The  agreement  was 
not  proved,  but  the  chancellor  declared 
that  even  If  it  were  proved,  unless  It  were 
shown  to  be  revocable,  it  would  not  been- 
forced.  It  follows  from  tbat,  that.  If  an 
instrument  setting  forth  such  an  agree- 
ment be  not  revocable,  It  cannot  been* 
forced.  If  it  be  revocable,  then,  being  a 
direction  for  the  disposition  of  property 
after  death,  not  to  take  effect  until  after 
death,  it  is  ambulatory  In  its  nature,  and 
is  a  testamentary  document. 

Let  us  now  look  at  the  American  aa- 
thoritles:  "A  will  may  be  defined  to  be  » 
legal,  revocable  dlRposltlon  of  one's  prop- 
erty, to  take  effect  from  his  death.'* 
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Langdon  t.  Astor,  16  N.  T.  49,  as  quoted 
in-  O'Hara  on  construction  of  Wills,  4. 
"Such  an  Instrument  may  be  couched  In 
any  form  or  language,  provided  that  Its 
whole  operation  is  postponed  to  the  death 
of  the  Krantor.  In  one  case  there  were 
both  a  consideration  for  the  grant  and 
words  of  immediate  transfer,  yet  the  In- 
strument was'held  to  be  testamentary.  ** 
Allison  T.  Allison,  4  Hawks.  141,  cited  by 
O'Hara,  p.  4.  "In  the  United  States,  as 
well  asin  England,  the  testamentary  char- 
acter of  a  document  depends  on  itssnb- 
Btanre,  and  not  on  Its  form,  except  so  far 
as  that  depends  on  the  statute. "  Id.,  re- 
ferring to  Carle  V.  Underbill,  8  Bradf.  101, 
and  In  re  Easton's  Will,  6  Paige,  186. 
"A  last  will  and  testament  maybe  defined 
as  the  disposition  of  one's  property,  to 
take  effect  after  death."  1  Redf.  Wills,  c. 
2.  sec.  1:  Turner  r.  Scott,  51  Pa.  St.  126; 
Fredei^ck's  Appeal,  52  Pa.  St.  338.  "  Where 
the  payee  of  a  promissory  note  made  spe- 
cial Indorsement  to  the  effect  that,  If  he 
werenot  Hrlng  at  the  timeof  its  payment, 
he  ordered  the  contents  paid  to  a  person 
named,  and  died  before  tbe  notewas  paid, 
tbe  indorsement  was  held  to  be  of  a  testa- 
mentary character,  and  entitled  to  pro- 
bate as  a  will. "  1  Redfleld  on  Wills,  169. 
referring  to  Hunt  v.  Hunt,  4  N.  H.  434, 17 
Amer.  Dec.  438.  "A  deed  which,  in  terms, 
was  not  to  oi)erate  until  after  the  decease 
of  tbegrantorhas  been  held  testamentary, 
and  as  socb  admitted  to  probate."  Id. 
referring  to  G&ge  v.  Gage,  12  N.  H.  371; 
Ingram  v.  Porter,  4  McCord,  198;  Mllledge 
V.Lamar,  4  Desaus.  Eq.  617.  "Although 
an  instrument  Is  Inform  a  deed.  If  It  ap- 
pears on  its  face  that  It  was  only  Intended 
to  haveeffectafter  thedeath  of  the  maker. 
It  will  be  regardf^  as  testamentary. "  Sar- 
tor T.  .Sartor,  3d  Miss. 760, ascited  In  IRed- 
field  on  Wills,  174,  note  27.  "We  are  not 
aware  that  any  essential  difference' exists  In 
r^arrt  totheconstruction  of  wills  between 
courts  of  law  and  courts  of  equity."  1 
Bedf.  Wills,  500. 

Tbe  question  as  to  whether  'an  Instru- 
ment in  the  form  ofan  agreement  was  test- 
amentary In  Its  nature  or  not  was  con- 
sidered In  the  supreme  court  of  Iowa,  and 
It  was  held  that  the  Instrument  was  test- 
amentary. The  opinion  states  that  the 
role  of  construction  by  which  to  determine 
whether  the  instrament  Is  a  will  or  a  con- 
tract Is:  "If  the  instrument  passes  a  pres- 
ent interest,  although  the  right  to  Its  pos- 
semlon  or  enjoyment  may  not  accrue  until 
Bomefutnre  tlme,it  is  &deed  oracontract; 
but,  if  the  instrament  does  not  pass  an  In- 
terest or  right  till  the  death  of  tbe  maker. 
It  Is  a  win  or  testamentary  paper."  The 
Italics  are  as  In  the  opinion.  University 
V.  Barrett,  22  Iowa,  60.  Certainly  the  de- 
ceased In  tbe  case  at  bar  did  not  Intend  to 
pass  any  Interest  In  his  property  until 
after  his  death,  for  he  did  not  covenant  to 
stand  seised  of  any  property  at  all,  but 
simply  declared  that  whatever  he  might 
have  at  his  death  should  go  to  the  plain- 
tiff. 

In  construing  instruments,  courts  look 
at  the  Intention  of  the  maker,  but  in  the 
matter  of  disposing  of  property  tbe  inten- 
tion which  they  Inquire  Into  Is  not  what 
kind  of  an  instrament  he  intended  to  exe- 


cute, but  what  kind  of  an  estate  be  Intend- 
ed to  create.  The  subject-matter  In  the 
mind  of  the  maker  is  not  what  the  Instru- 
ment may  be  called  in  law,  but  what  he  is 
doing  with  tbe  property.  A  man  may 
very  well  know  whether.  In  giving  away 
a  portion  or  the  whole  of  hia  property,  he 
wants  to  glveitoutandout,atthetime,or 
whether  be  intrads  the  gift  shall  not  take 
effect  until  after  his  death,  thoogli  he  may 
not  know  or  care  what  legal  terms  courts 
would  use  to  designate  the  instrument  he 
executes.  The  Intention  as  to  the  prop- 
erty is  the  vital  thing,  and  that  Is  the  In- 
tention tbe  courts  try  to  get  at,  tor  an  In- 
strument Is  not  the  will  of  the  maker  un- 
less it  is  correctly  Interpreted.  His  real 
will  Is  not  the  pnper  itself,  nor  the  writing 
which  Is  upon  it.  The  writing  is  merely 
Intended  as  the  expression  of  his  will.  In- 
t-ention,  or  desire.  It  may  not  correctly 
express  that  desire  or  thought.  In  tact, 
correctly  expressing  it,  if  properly  under- 
stood, the  language  may  be  misunder- 
stood, and  then  his  real  will  is  not  exe- 
cuted at  ail.  Therefore  tbe  question  the 
courts  try  to  solve  Is,  what  did  the  maker 
really  wish  to  do  with  his  property?  This 
distinction  was  clear  In  the  mind  of  tbe  su- 
preme court  o[  Georgia  when  It  declared: 
"In  determining  whether  an  Instrument  be 
a  deed  or  a  will,  the  court  will  not  con- 
sider what  tbe  maker  believed  it  to  be.  but 
what.  In  point  of  law,  it  is.  The  Intention 
of  the  maker  as  to  the  character  of  the 
estate  conveyed  Is  the  criterion  by  which 
the  court  will  determine  whether  a  given 
paper  Is  a  deed  or  a  will,  hnd,  If  the  inten- 
tion gathered  from  the  whole  paper  Is  that 
the  estate  is  not  to  pass  until  his  death 
it  is  a  w^ ill,  and  not  a  deed."  Brewer  v. 
Baxter,  41  Ga.212,  referring  also  to  Hester 
r.  Young.  2  Gh.  31. 

I  think  I  have  cited  enough  to  show 
that,  under  both  the  English  and  Ameri- 
can authorities,  any  instrument,  no  mat- 
ter what  may  be  its  form,  which  under- 
takes to  dispose  of  property,  the  diapoHi- 
tlon  not  to  take  effect  till  after  the  death 
of  themaker.no  Interest  of  any  kind  pass- 
ing uDttl  after  his  death,  is  a  testament- 
ary document,  to  be  treated  entirely  as 
such,  so  far  as  it  relutei)  to  such  property, 
and  that  the  rules  for  construing  such 
an  instrument  are  the  same  in  equity  as 
Inlaw;  that,  the  character  of  the  Instru- 
ment onre  established  as  a  will.  It  must 
then  be  treated  throughout,  so  far  as  It 
relates  to  such  property,  as  a  will,  to  have 
force  us  a  will  so  far  as  the  disposition  of 
that  property  Is  concerned,  or  elsehaven'o 
force  at  all  In  that  respect.  In  University 
V.  Barrett,  22  Iowa.  72,  the  court  said 
that  counsel,  contending  that  the  Instru- 
ment was  a  contract.clted  12  cases  In  sup- 
port of  that  proposition.  None  of  these 
cases'clted  are  accessible  to  me,  but  I  find. 
In  looking  at  the  brief  of  counsel  citing 
them,  that  five  of  them  are  cited  In  sujJ. 
port  of  the  proposition  that  "an  Instru- 
ment conveying  personal  property  abso- 
lutely, but  retaining  possessitm  aud  con- 
trol thereof  during  the  life  of  the  grantor. 
Is  valid. "  In  reply  to  those  cases.  It  may 
be  answered  (1)  that  the  Instrament  in 
this  case  does  not  pretend  to  convey  any 
persona]  property  absolutely;  (2)  that, 
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even  if  It  did,  Bunh  mode  of  dtspoeing  of 
personal  propefty  after  death  1b  furbid- 
den  In  this  territory  by  statute,  which  de- 
clares it  can  be  done  only  by  will,  executed 
with  the  same  formalities  as  a  will  for 
realty.  OF  the  remaining  seven  caaee,  three 
of  them  are  cited  in  support  of  the  propo- 
sition thafan  oblif^ation  to  be  performed 
or  to  pay  money  after  the  death  of  the 
obligor  is  a  valid  contract,  and  not  a  test- 
amentary writing."  In  the  instrument 
at  bar,  there  Is  no  obligation  to  pay 
money  alter  death,  and  if  it  be  claimed 
that  It  imposes  an  obligation  to  tie  per- 
formed after  death,  and  Is  thereby  a  con- 
tract in  the  sense  of  those  cases,  it  may 
be  answered  that,  if  the  obligation  was 
not  to  be  performed  uutli  alter  death,  no 
action  could  have  been  had  on  such  a  con- 
tract during  the  life  of  the  party;  and, 
however  it  may  be  elsewhere,  in  this 
territory  the  legislature  has  declared  that 
no  action  can  be  maintained  agalniit  an 
executor  or  administrator  on  such  a  con- 
tract as  a  contract.  The  policy  and  letter 
of  our  law  practically  make  all  contracts 
of  that  nature  void  as  contracts,  by  tak- 
ing away  all  right  of  action  on  them  as 
contracts.  The  wisdom  o!  the  .law  is  evi- 
dent. When  the  man  is  dead,  the  fight  for 
the  estate  begins.  Secret  contracts  are 
easily  fabricated.  The  man  Is  dead  and 
cannot  contradict  or  explain  them.  The 
estate  may  be  plundered,  to  the  prejudice 
of  lawful  heirs.  Therefore,  to  protect  the 
heirs,  the  law  declares  that  there  shall  be 
no  incuinbrauce  ou  the  estate  except  such 
as  might  have  been  enforced  during  the 
life  of  the  testator,  or  such  as  he  imposed 
upon  It  by  w^ill,  in  the  presence  of  wit- 
nesses, as  prescribed  bylaw.  But.whether 
wise  or  not,  such  is  our  law,  and  we  are 
hound  by  It.  Of  the  remaining  four  cases 
so  cited  they  are  in  support  of  the  folio  v- 
ing  propositions,  respectively:  (1)  A-n 
agreement  to  devise  land  In  consideration 
of  the  payment  of  an  annual  sum  vests  an 
equitable  title  In  the  obligee.  Johnson  v. 
McCue.  34  Pa.  St.  180.  (2.)  A  deed  referring 
to  and  incorporating  a  will  is  good,  and, 
taking  the  two  pa))ers  together,  staall  be 
considered  a  deed,  even  if  the  disposition 
ol  the  property  is  to  take  effect  In  the  fut- 
ure. Dawson  v.  Dawson,  Rice,  Eq.  260. 
(3)  Where  a  deed  conveys  lands  for  Huch 
uses  as  are  not  set  out  In  a  will  already 
made,  neither  deed  nor  will  is  revocable. 
If  no  power  of  revocation  Is  in  the  deed. 
Mayor,  etc.,  v.  Williams.  6  Md.  262.  I  do 
not  think  there  Is  anything  in  these  three 
cases  to  break  the  force  of  the  lung  line  of 
authorities  cited  to  show  what  consti- 
tutes a  wlli.  And  such  was  the  opinion  of 
the  supreme  cimrt  where  those  cases  were 
cited,  for  the  instrument  in  question  there 
was  held  to  he  a  will,  although  In  the  form 
of  an  obligation  to  pay  a  certain  sum  of 
money  after  death. 

'  The  last  of  the  12  cases  cited  to  es- 
tablish the  instrument  in  the  Iowa  case 
as  a  contract  is  directly  in  harmony  with 
those  1  ha  ve  cited  ns  establishing  the  in- 
strument here  as  a  will.  It  is  cited  as  fol-' 
lows:  "A  test  for  determining  whether 
an  Instrument  is  a  deed  or  a  will  is:  If 
the  instrument  was  elfectiveand  oiierative 
at  Itti  execution.  It  is  a  deed.  II  It  was 


only  tu  be  effective  and  operative  in  tbe 
future.  It  is  a  will. "  Cummlng  v.  Gum- 
ming, 3  Ga.  479. 

Judge  SAFFOLn,  who  delivered  the  able 
opinion  In  Schumaker  v.  Schmidt.  44  Ala. 
454.  says  that  in  Goldlng  v.  Golding,  21 
Ala:  122,  "an  iDstrument  conveying  a 
postbumons  interest  was  regarded  a. 
deed,  because  it  cnuld  not  operate  as  a 
wilt  for  want  oT  the  requisite  number  of 
witnesses. "  Goldlng  v.  Golding  is  not  ac- 
cessible to  me,  but,  If  the  court  really  did 
adopt  that  rule  for  determining  whether 
au  instrument  was  a  deed  or  a  will,  I  can 
only  state  that  I  consider,  in  so  doing,  it 
not  only  departed  from  the  established 
authorities,  but  broke  new  and  dangerous 
ground.  I  understand  the  character  ot 
tbe  Instrument  is  determined  by  the  char- 
acter of  the  estate  conveyefl,  and  not  by 
the  argument  ab  inconvettieuti.  By  the 
rule  in  Golding  v.  Golding,  as  stated, 
every  defective  will  would,  if  possible, 
be  enforced  in  some  other  form,  often  to 
the  exclusion  of  a  prior  perfect  will,  and 
the  door  would  thus  be  opened  to  endless 
fraud;  for,  if  the  requisite  number  of  wit- 
nesses to  a  wlli  may  be  dispensed  with,  all 
witnesses  may  be  omitted,  and  the  forger 
require  no  confederate  in  wresting  any  es- 
tate from  the  lawful  heirs.  The  statute 
ot  wills  would  become  a  nnllity,  and  no 
estate  would  besafe.  Golding  v.  Goldingis 
in  direct  conflict  with  Haberghara  v.  Vin- 
cent, herein  cited,  where  the  instrument 
was  executed  for  u  deed,  which  could  not 
fully  operate  as  a  will,  for  want  of  the  req- 
uisite number  of  witnesses,  and  yet  was 
still  held  a  will  and  not  a  deed. 

In  the  case  at  bar,  tbe  Instrummt  conld 
not  be  effective  to  pass  any  interest  to  ei- 
ther party  until  the  death  of  the  other. 
All  of  the  property  prayed  for  by  this  bill 
was  the  individual  property  of  the  de- 
ceased, outside  ot  the  partnership  funds, 
consisting  of  jewelry  and  diamonds,  which 
he  might  at  any  time  have  disposed  of  as 
he  saw  flt.  It  was  only  in  the  event  of  his 
death  with  that  property  In  his  possession 
and  ownership  that  plaintiff  could  acquire 
any  interest  in  It.  Thereforeit  seems  clear 
to  me  that,  ir  plaintiff  has  any  claim  at  all 
on  this  estate,  it  is  a  claim  as  heir  under  a 
testamentary  document,  and  not  as  a 
creditor  of  the  deceased,  nor  as  one  taken 
under  a  contract.  The  instrument  at  bar 
Is  therefore  a  will. 

This  brings  me  to  the  qnestlon.can  onr 
district  courts  establish  a  will?  The  in- 
strument in  this  case  is  in  law  a  will,  but 
it  has  not  yet  been  probated  so  as  to  have 
legal  force  as  a  will.  (Jould  the  district 
court  have  proceeded  to  bear  proof  of  tbe 
execution  of  tbls  Instrnment,  and  eatab- 
lish  it  as  the  will  ol  deceased?  Or  could  it 
grant  any  relief  to  the  plaintiff  on  his  bill 
until  the  l^al  proof  of  tbe  character  of 
thlH  Instrument  had  been  regularly  made? 
Or  could  It  even  then  giverellef  on  original 
bill?  Plaintiff  did  not  pray  for  the  allow- 
ance of  a  money  demand  against  the  es- 
tate. Ue  expressly  declared  that  oo  money 
Judgment  was  possible.  He  prayed  for 
tbe  estate  Itself,  alleging  that  he  waa  the 
person  properly  entitled  to  receive  it,  and 
asked  lor  an  order  removing  the  whole 
estate  from  the  control  of  the  admlnlstra- 
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tor,  and  placing  It  In  his  own  hands  (or 
Dettlement.  Be  asked  the  court  below  to 
set  aside  ell  proceedinf^s  had  In  the  pro- 
bate court,  and  to  take  upon  itself  the 
task  of  ordering  the  adininfstratloD  and 
settlement  ot  the  eiitate.  He  aasl^ns  no 
reason  why  he  did  not  seek  relief  in  the 
probate  court  ftrat.  He  d".d  not  allege 
any  irregularity  or  fraud  In  the  proceed- 
ing of  the  probate  rourt  connected  with 
thin  estate,  and  did  not  show  that  he 
could  not  at  the  time  of  commencing  htH 
action  in  the  district  court  have  obtained 
relief  even  then  In  the  probate  court,  but, 
on  the  contrary,  as  will  be  seen  hereafter, 
he  showed  that  the  probate  court  at  that 
time  still  had  Jurisdiction  of  this  estate, 
and  that  his  demand  could  have  been 
heard  and  determined  there.  Nevertlie- 
less,  he  presented  the  demand  la  the  first 
instance  to  the  district  court,  the  presen- 
tation he  made  tu  the  administrator  be- 
ing no  presentation  atall.  Under  our  sys- 
tem, have  our  district  courts  the  power, 
even  as  courts  of  equity,  to  take  original 
Jurisdiction  of  such  a  demand?  To  an- 
swer thisquestion,  we  must  inquire  a  little 
into  the  constitution  of  our  judicial  sys- 
tem. If  we  go  back  to  the  source  of  our 
Judicial  power,  and  note  how  this  power 
has  been  ordered,  arranged,  and  distrlb- 
uttMl,  then,  if  there  has  been  any  express 
disposition  made  of  the  particular  power 
required  in  this  case,  w^e  can  easily  find 
where  it  has  l>een  lodged.  The  act  creat- 
inK  the  territory.  In  force  long  before  tlie 
execution  of  the  instrument  which  Is  the 
foundation  of  this  action,  and  ever  since 
and  now  in  force,  declares  as  follows: 
"The  Jadiclal  power  of  said  territory  shall 
bo  vested  in  a  supreme  court,  district 
court,  prol)ate  court,  and  in  Justices  of  the 
peace."  Section  10,  Organic  Act  N.  M., 
made  applicable  to  Arizona,  February  24, 
18(13.  By  the  same  act  the  following  de- 
cree was  made  concerning  the  jurisdiction 
of  the  said  courts:  "The  Jurisdiction  of 
the  several  courte  herein  provided  for, 
both  appellate  and  original,  and  that  of 
probate  courtsand  of  Justices  of  the  peace, 
shall  be  as  limited  bylaw."  Id.  By  the 
same  act  the  power  to  limit  this  jurlsdic- 
tioD  was  given  to  the  legislature  of  Ari- 
zona In  these  words:  "The  legislative 
power  [of  Arizona]  shall  exteud  to  all 
rightful  subjects  of  legislatioD,  consistent 
•with  the  constitution,  of  the  United 
States,"etc.  Id.  §7.  The  supremecourt 
of  the  United  States  has  passed  upon  this 
<]uestIoq  as  to  what  this  grant  of  power 
means,  and  has  defined  it  in  the  following 
language:  "Whenever  congress  has  pro- 
ceeded to  organize  a  gurernment  for  any 
of  the  territories.  It  "has  merely  instituted 
a  general  eyatem  of  courts  therefor,  and 
has  committed  to  the  territorial  assemhly 
full  power,  subject  to  a  few  specified  or 
Implied  conditions,  of  supplying  all  details 
of  legislation  necessary  to  put  the  system 
in  operation,  even  to  the  defining  of  the 
Jurisdiction  of  the  several  courts,  as  a  gen- 
eral thing  subject  to  the  general  scheme  ot 
ItR-al  government  chalked  tint  by  the  or- 
ganic act,  and  such  si>ecial  provisions  as 
are  contained  therein.  The  local  legisla- 
ture has  been  intrusted  with  the  enact- 
ment ot  the  entire  system  ol  mDoiclpal 


law,  subject  also,  however,  to  the  right  of 
congress  to  revise,  alter.and  revoke.at  Its 
discretion.  The  powers  thus  exercised  by 
the  territorial  legislatures  are  nearly  as 
extensive  as  those  exercised  by  any  state 
legislature,  and  the  Jurisdiction  of  the  ter- 
ritorial courts  Is  collectively  co-extensive 
with  and  correspondent  to  that  of  the 
state  courts,  a  very  different  Jurisdiction 
from  that  exercised  by  the  circuit  and  dis- 
trict courts  of  the  United  States.  In  fine, 
the  territorial,  llk^  the  state,  courts,  are 
Invested  with  plenary  municipal  Jurisdic- 
tion. "  Hornbuckle  v.  Toombs.  18  Wall. 
655. 

This  disposes  of  the  claim  made  by 
plaintiff  that  the  legislature  has  no  power 
to  say  that  a  man  may  not  dispose  of  his 
property  after  death  by  compact  or  con- 
tract. Instead  of  by  will.  If  he  desires  to  do 
so.  Thelegisluturehas  full  power  over  all 
rightful  subjects  ul  legislation,  and  the 
matter  of  the  disposition  ot  estates  la  gen- 
erally admitted  to  be  a  rightful  subject  ol 
legislation.  Some  deny  it,  I  know.  There 
is  a  school  of  sociologists  which  claims 
that  no  man,  by  any  human  law.  cuu 
rightfully  have  any  exclusive  control  of 
any  property  either  before  or  after  death, 
but  the  dicta  of  these  philosophers 
are  not  authority  In  this  court.  Our 
political  and  Jadiclal  systems  recognise 
that  these  matters  are  proper  and  right- 
ful subjects  of  legislation,  and  our  legisla- 
ture has  full  pttwer  in  the  premises.  In 
the  exercise  of  this  power, 'the  legislature 
enacted  an  elaborate  probate  law  of  306 
sections,  and  gave  to  the  probate  conrt 
exclusive  original  Jurisdiction  of  the  set- 
tlement of  the  estates  of  deceased  persons. 
Laws  1873.  p.  100.  It  also  enncted  a  law 
concernini^  "  wills,"  and  gave  like  Jurisdic- 
tion thereof  to  the  probate  court.  Comp- 
Laws  1877.  p.  250.  The  following  is  one  of 
the  sections  thereof:  "Sec.  5.  No  will 
made  within  this  territory,  except  such 
nnncupatlre  wills  as  are  mentioned  In  the 
following  section,  shall  be  effectual  to  pass 
any  estate,  whether  real  or  personal,  nor 
to  charge  or  In  any  way  affect  the  same, 
unless  it  be  In  writing,  and  signed  by  the 
testator,  or  by  some  persons  in  his  pres- 
ence, and  by  his  express  direction,  and  at- 
tested and  subscribed  In  the  presence  ot 
tlie  testator  by  two  or  more  competent 
witnesses, "  etc.  The  remainder  of  the  sec- 
tion says,  merely,  that,  if  the  witnesses 
are  competent  at  the  time,  subsequent  In- 
competency is  Immaterial.  Here  is  an- 
other section  of  tlie  same  low;  "Sec.  13. 
No  will  shall  be  effectual  to  pass  either 
real  or  personal  estate  unless  It  shall  have 
been  duly  proved  and  allowed  In  the  pro- 
bate court  as  provided  bylaw,  or  on  ap- 
peal in  the  district  court,  or  supreme  court; 
and  the  probate  of  a  will  of  real  or  person- 
al estate,  as  above  mentioned,  shall  be 
conclusive  as  to  its  due  execution."  It 
will  be  noticed  by  referring  to  the  instru- 
ment that  It  was  made  in  this  territory, 
and  section  5  of  our  statute  ot  wills  not 
only  says  that  the  instrument  at  bar,  hav- 
ing only  one  witness,  shall,  as  a  will,  not 
only  not  pass  ony  estate,  but  shall  not 
charge  or  in  any  way  affect  the  same. 
This  certainly  cuts  oK  even  all  equitable 
relief  under  such  an  Instrument,  or  any 
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testamentary  document  not  fully  up  In  all 
respects  to  the  expreRBreqtiirementaof  sec- 
tion 5.  By  another  uct  the  legislature 
created  the  ofBce  of  public  a<?mlnl8trator, 
and  made  it  hie  duty  to  administer  upon 
all  intestate  estates,  under  the  direction 
of  the  probate  court.  The  dtstrkt  court 
has  DO  right  to  direct  him  In  his  duty  ex- 
cept on  appeal.  Comp.  Laws,  566.  Sec- 
tion 294  of  the  probate  act  provides  that 
the  mode  of  reviewing  the  action  of  the 
probate  court  shall  h6  by  appeal  to  the 
district  court.  Laws  1873,  p.  1B2.  This  ap- 
peal is  not  taken  byfiltngof  theorl^ual  bill 
in  the  district  court,  but  must  be  on  no- 
tice In  the  probate  court;  and  the  pro- 
ceedings as  to  the  notice,  bond,  transcript, 
etc.,  an^  the  same  as  on  appeal  from  the 
dlstrictcourtto  the  supremecourt.  Prob. 
Act.  §§  293-299.  Section  60  of  the  probate 
act  provides  that  notice  shall  be  publicly 
artven  of  all  applications  for  letters  of  ad< 
ministration,  and  of  the  time  of  hearing' 
iSection  61  provides  that  any  person  In- 
terested may  contest  the  application,  as- 
sert his  rights,  etc.  Section  62  provides 
that,  on  liearing,  the  court  shall  make 
such  order  concerning  the  Issuance  of  let- 
ters as  the  case  may  require,  and  In  the 
section  concerning  appeals  special  mentiou 
is  made  that  au  appeal  to  tlie  dlsti-lct 
court  may  be  had  from  such  an  order  of 
the  probate  court.  There  is  still  another 
way  of  removing  an  administrator,  and 
this  one  was  open  to  the  plaintlFt  at  the 
time  he  filed  bis  bill  below.  Section  9S  of 
our  probate  law  reads  as  follows:  "Sec. 
98.  If,  after  granting  letters  oradminlstra- 
tlon  on  the  grounds  of  intestacy,  a  will  of 
the  deceased  shall  be  duly  proved  and  al- 
lowed by  the  court,  the  letters  of  adminis- 
tration shall  be  revoked,  and  the  power 
of  the  administrator  shall  cease,  and  he 
shall  render  an  account  of  his  administra- 
tion within  such  time  as  the  court  shall 
direct. "  Laws  1873,  p.  117.  The  right  to 
take  the  property  from  an  administrator 
once  appointed  Is  thas  expressly  reserved 
to  the  probate  court.  The  administrator 
may  answer  to  the  demand  made  by  plain- 
tiff in  this  case :  "  I  kno  w  nothing  of  ordera 
direct  from  the  district  court.  I  gave  a 
bond  to  answer  tor  this  estate  to  the  pro- 
bate court.  The  law  requires  me  to  act 
under  the  direction  of  the  probate  court. 
1  have  no  settlement  with  the  district 
court.  I  mustreport  to  theprobateconrt, 
and  settle  there  before  I  cnn  get  my  dis- 
charge. If  I  come  back  erapty-hande<l  to 
the  only  coui-t  with  which  I  have  to  deal, 
an  order  from  the  district  court  direct  to 
me  will  not  excuse  me.  I  can  take  my 
orders  ouly  from  the  probate  court.  The 
district  court  may  speak  to  me  only 
through  the  probate  court.  By  section 
299,  Prob.  Act,  the  only  way  a  Judgment 
of  the  district  court  can  reach  me  is  by 
having  a  copy  sent  to  the  probate  court, 
and  there  entered  as  the  Judgment  of  the 
probate  court.  Then  lam  able  to  settle 
with  my  court,  for  I  can  cite  its  own  judg- 
ment as  my  authority  for  sarreuderingthe 
estate;  but  this  can  only  l>e  done  in  the 
case  of  an  appeal,  or  perhaps  In  the  differ- 
ent actions  permitted  against  me,  but  of 
which,  in  any  event,  this  Is  not  one."  Ait 
of  the  aforesaid  acta  were  in  force  before 


the  execution  of  the  Instrument  which  is 
the  foundation  of  this  action,  and  ever 
since  have  been,  and  still  are,  in  force. 

The  plaintiff  states,  of  bis  own  knowl- 
edge, be  knows  that  the  deceased  died  in- 
testate; that  the  public  administrator  of 
Pima  county  duly  applied  for  letters  of  ad- 
ministration on  the  estate  of  thedeceased ; 
and  that  the  probate  court,  by  an  order 
duly  entered  and  filed,  granted  such  let- 
ters;  and  he  stated  other  facts  going  to 
show  that  the  proceedings  of  the  probate 
court  In  the  premises  were  all  in  r^ular 
accordance  with  law,  and  that  he  had  full 
notice  of  all  proceeding  in  this  matter  in 
the  probate  court.  The  question  then  ia» 
had  he  the  right  to  Ignore  all  those  pro- 
ceedings of  the  probate  court,  to  neglect 
his  protest,  waive  his  appeal,  and  file  his 
original  bill  In  the  district  court  praying 
that  the  order  of  the  probate  court  be 
considered  a  nnllity,  and  that  the  whole 
estate  be  removed  from  the  control  of  the 
administrator  and  be  given  to  heirs?  I 
think  it  Is  clear  that  he  could  not.  The 
district  court  has  no  power  to  entertain 
such  a  bill.  Plaintiff  showed,  by  his  own 
bill,  that  the  administrator  was  piiiBA 
facie  rightfully  in  the  possession  of  the 
estate,  and  adralnlstenng  upon  it,  ac- 
cording to  law.  He  alleged  no  reason 
why  all  the  regular  and  or  *erly  proceed- 
ings of  the  probate  court  should  be  set 
aside,  Ignored,  made  absolutely  null  and 
void,  except  to  allege  that  be  himself,  by 
virtue  of  a  certain  document,  was  the 
rightful  hedr  to  the  estate,  and  shonld  be 
put  tn  possession  thereof.  But  the  twen- 
ty -ninth  section  of  the  probate  act  tells 
him  what  he  should  do  under  such  clrcnm- 
stance,— he  >should  have  exhibited  his 
testamentary  document  to  the  probate 
court,  and  asked  to  have  It  admitted  as 
the  wilt  uf  thedeceased.  Administration 
was  still  going  on  In  the  probate  court, 
and  tbere  was  a  special  provision  of  law 
for  such  a  case  as  plaintiff  said  he  had, 
namely,  a  document  dispoedng  of  an  estate 
which  had  been  declared  intratate.  If  the 
probate  court  admitted  it  as  good,  It 
would  hnve  revoked  the  letters  of  admin- 
istration of  the  public  administrator,  and 
put  the  plaintiff,  or  some  person,  in  pos- 
session. If  the  court  ruled  against  him, 
then  he  could  have  gone  to  the  district 
court  on  appeal,  and  he  would  have  been 
entitled  to  a  hearing :  bat  be  might  Just  as 
well  go  to  the  supreme  court,  or  the  court 
of  another  territory,  with  his  claim,  as  to 
go  into  the  district  court  by  original  bill. 
The  law  has  created  a  special  court  tu 
consider  such  claims,  and  has  given  it  ex- 
clusive original  Jurisdiction  of  such  mutter. 
The  only  grant  of  original  probate  Juris- 
diction found  in  our  law  is  to  the  probate 
courts,  and  the  statute  fixing  the  Jurlsdic* 
tion  of  thedlstrlctcourts  excludes  it  there- 
from. The  sections  are  a«  follows:  "Sec. 
12.  In  addition  to  the  jurlsrllction  of  the 
district  courts  as  conferred  by  the  consti- 
tution and  laws  of  theUnited  States, their 
Jurisdiction  shall  be  of  two  kinds,— First, 
original ;  aecond,  appelate.  Sec.  13: 
Their  original  jurisdictlun  shall  extend  to 
all  civil  cases  where  the  amount  exceeds 
one  hundred  dollars,  exclasire  of  interest, 
and  to  alL  criminal  cases  not  otherwise 
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provided  for.  In  cases  InToMogT  the  title 
ur  possesBton  ol  real  property,  and  In  all 
Issoes  of  *fact  joined  In  the  probate  court 
and  broaKht  Into  tbts  court  as  provided 
bv  law,  their  jurlBdictlon  shall  be  un- 
litDlted.  Sec.  14.  The  appellate  Jurisdic- 
tion of  tbeseconrts  sballextend  to  hearing 
on  appeal.  •  •  •  (2)  An  order  or  judK- 
meot  of  the  probate  court  In  the  cases 
prescribed  by  statute. "  Comp.  Laws, 
376.  This  shows  that  the  probate  court 
has  exclusive  original  Jurisdiction  at  law 
ol  all  probate  matters,  and  it  is  only 
where  a  matter  cannot  be  heard  and  de- 
termined by  the  law  courts  that  the  pow- 
ers of  a  court  of  equity  may  be  Invoked. 
II  a  claimant  neglects  or  rdlWBes  to  appear 
In  the  proper  court,  it  Is  his  own  lookout, 
and  even  the  power  of  a  court  of  equity 
cannot  save  him.  Thedistrlctconrt  could 
not  bear  the  claimant  In  this  case  upon 
original  bill,  even  If  be  had  been  beyond 
seas  at  the  time  this  administration  was 
granted,  and  bad  come  back  with  a  per- 
fectly regular  will;  nay,  not  even  though 
his  will  were  good,  and  a  forged  one  bad 
been  probated  In  bis  absence,  tbe  adminis- 
tration being  still  In  progress.  An  appli- 
cation to  a  court  of  equity  to  practically 
set  aside  an  order  of  a  probate  court  giv- 
ing an  estate  into  the  hands  of  a  public 
adminisftrator  differs  in  no  respect  In  prin- 
ciple from  an  application  to  set  aside  tbe 
probate  of  a  will.  It  is  an  application,  in 
each  case,  to  review  and  reverse,  upon 
original  bill,  the  action  of  a  probate 
court,  in  a  matter  where  that  court  lias 
exclusive  original  jurisdiction 

In  the  case  of  Broderlck's  Will,  21  Wall, 
5(Kt.  there  was  an  application  to  a  court  of 
equity  to  annul  the  action  of  a  probate 
court,  in  admitting  a  will  to  probate.  As 
stated  by  Wallace,  It  was  "a  suit  in  eq- 
uity brought  by  tbe  alleged  heirs  at  law 
of  David  C.  Broderlck,  late  United  States 
senator  from  California,  to  set  aside  tbe 
probate  of  his  will,  and  have  tbe  same  de- 
clared a  forgery,  and  to  recover  the  said 
Broderick's  estate,  much  of  which  con- 
sisted of  lands  now  comprised  In  the 
tbickly-settted  portions  of  the  city  of  San 
Francisco. "  It  is  evident  from  this  that  it 
was  a  great  case.  It  was  carried  to  tbe 
supreme  court  of  the  United  States.  The 
bill  charged  fraud  in  tbe  probate,  fraud  in 
tbe  will,  fraud  in  the  sale,  fraud  in  the 
purchasers,  fraud  from  banning  to  end, 
and  that  the  plaintiffs  were  beyond  seas 
at  tbe  time,  and  knew  not  of  the  fraud 
nntll  administration  had  closed  In  the  pro- 
bate court,  wherefore  they  bad  no  possi- 
ble relisi  at  law,  and  therefore  prayed  for 
It  in  equity.  Could  a  stronger  case  be  pre- 
sented? Yet  the  bill  was  demurred  to, 
demurrer  sustained,  and  tbe  Judgment 
affirmed  by  the  supreme  court  of  the  Unit- 
ed States.  Tbe  first  ground  taken  was 
that  tbe  equity  courts  had  no  jurisdic- 
tion, tbe  matter  being  vested  exclusively 
in  the  probate  courts.  In  considering 
this  point,  the  court  declares:  "As  to  tbe 
first  point,  it  Is  undoubtedly  the  general 
rule,  established  botb  In  England  and  in 
this  country,  that  a  court  of  equity  will 
not  entertain  jurisdiction  of  a  bill  to  set 
aside  a  will  or  the  probate  thereof.  The 
caw  ot  Kerrich  v.  Bransby ,  7  Brown,  Pari. 


Cas.  487,  decided  by  the  house  of  lords  in 

1727,1b  considered  as  having  definitely  Bet< 
tied  the  question.  •  •  «  And  oneol  the 
principal  reasons  assigned  by  the  equity 
courts  for  not  entertaining  bills  on  ques- 
tiouBof  probate  is  that  theprobatecourts 
themselves  bare  all  the  powers  and  ma- 
chinery to  give  full  and  adequate  relief." 
The  court  quotes  with  approval  the  lan- 
guage of  Lord  Lyaduukst  In  Allen  v.  Mac 
pjierson,  1  PhU.  Cb.  133;  on  appeal  in  tbe 
honse  of  lords,  1  H.  L.  Cas.  191.  In  that 
case  a  bill  was  flled  in  chancery  to  annul ' 
the  action  of  the  probate  court  in  admit- 
ting a  codicil,  charged  to  have  been  ob- 
tained through  fraud.  Tbe  bill  was  de- 
murred to  ana  dismissed.  Tbe  Judgment 
ot  the  covrt  sustaining  the  demurrer  was 
affirmed.  "  If, "  says  Lord  Lyndhcrbt,  tn 
the  house  of  lords,  speaking  of  the  action 
of  the  probate  court,  "an  error  has  been 
committed  In  this  or  any  other  respect, 
which  I  am  very  far  from  supposing,  that 
would  not  be  a  ground  for  comfng  to  a 
court  of  equity.  Tbe  matter  should  have 
been  set  right  upon  appeal.  But  the  pres- 
ent Is  an  attempt  to  review  tbe  decision 
of  tbe  court  of  probate,  not  by  tbe  judi- 
cial committee  of  tbe  piivy  council,  the 
proper  tribunal  for  that  purpoM,  but  by 
tbe  court  of  chancery.  I  think  this  cannot 
be  done.  It  was  formerly.  Indeed,  consid- 
ered that  fraud  in  obtaining  a  will  might 
be  Invmtigated  and  redressed  in  a  court 
of  equity,  but  that  doctrme  has  long  since 
been  overruled."  1  H.  L.  Cas.  209.  The 
court  also  quotes  with  approval  the  lan- 
guage of  the  supreme  court  of  California  In 
the  case  of  State  v.  McGlynn,  20  Cnl.  233, 
268,  as  follows:  "Upon  examining  the  de- 
cisions of  the  supreme  court  of  the  United 
States,  and  ol  the  courts  ol  the  aeveriU 
states.  It  will  be  found  that  they  have  uni- 
formly held  that  the  principles  established 
In  England  apply  to  and  govern  cases 
arising  under  the  probate  laws  of  this 
country',  and  that  in  the  United  States, 
whenever  the  power  to  probate  a  will  Is 
given  to  a  probate  or  surrogate's  court, 
the  decree  of  such  court  Is  final  and  con- 
clusive, and  not  subject,  except  on  appeal 
to  a  higher  court,  to  be  questioned  in  any 
other  court,  to  be  set  aside  or  vacated  by 
tbe  court  of  chancery,  on  any  ground." 
The  following  language  Is  also  used  by 
the  court  at  page  517 :  "  The  question  re< 
curs,  do  the  facts  stated  tn  tbe  present 
bill  lay  a  sufficient  ground  for  equitable 
interference  with  the  probate  ot  Broder- 
ick's win,  or  for  establishing  a  trust  aa 
against  the  purchasers  of  bis  estate  In  fa- 
vor of  the  complainants?  On -the  estab- 
lishment or  non-estfibliHbraent  of  the  will 
depended  the  entire  right  of  tbe  parties, 
and  that  was  a  question  entirely  and  ex- 
clusively within  tbe  Jurisdiction  of  the 
probate  court.  In  auch  a  case,  a  eonrt  of 
equity  will  not  interfere,  for  it  has  no  Ju- 
risdiction to  do  so.  The  probate  court 
was  fully  competent  to  afford  adequate 
relief. "  Tbe  last  words  do  not  mean  that 
the  probate  court  was  open  at  the  time 
tbe  action  was  begun.  It  is  admitted  that 
It  was  closed  at  that  time,  as  to  the  com- 
plainants, but  that  It  had  been  opened  to 
them  the  neceeeary  time,  and  that  it  was 
laches  on  their  part  not  to  apply  in  time ; 
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that  there  was  nothing  Id  their  claim  that 
they  did  not  really  have  actual  notice  of 
the  proceedlDga  In  the  probate  court,  be- 
ing beyond  seas  at  the  time;  that  the  req- 
uisite legsl  notice  waa  giren  by  publica- 
tion, etc.;  and  that  they  were  bound  by 
It;  otherwise, all  proceedlnj?» /n rem  would 
be  unsettled.  The  particular  point  decid- 
ed in  the  forejrolDg  case  was  that  the  ac- 
tion ol  the  probate  court  In  decerinlnlnK 
that  a  valid  will  had  been  made  could  not 
be  reviewed  in  a  court  of  eq'ilty  on  orlgi- 
'  nalbill.  buton  the  same  principle  thecourt 
must  have  neuessarlly  declared  that  it 
could  not  Interfere  if  the  decision  had  been 
that  a  ralld  will  had  not  been  made,  as 
was  the  ease  here.  The  principle  recog- 
nized Is  that  the  review  cannot  be  had  on 
original  bill,  but  must  be  by  appeal.  In 
this  case,  the  probate  court  having  regu- 
larly acted  concerqiDg  this  estate,  and  the 
plaintiff  Dot  having  appealed,  being  guilty 
of  laches  to  that  extent,  but  still  having 
his  remedy  at  law,  under  section  98,Prob. 
Act,  he  did  not  present  a  case,  as  upon 
a  will, of  which  thecourthad  Jurisdiction, 
«nd  the  bill  was  properly  dismissed. 

It  has  been  urged  that  this  Is  a  case  for 
the  exercise  of  the  large,  broud,  general 
principles  of  equity ;  that  there  wasauian- 
ifest  inteotlon  here  to  pass  the  property  in 
question  to  plaintiff;  and  that  It  is  the 
duty  of  a  court  of  equity  to  In  some  way 
carry  out  the  intention;  that,  if  this  in- 
strument Is  held  to  be  a  will,  the  Intention 
of ,  the  deceased  will  be,  defeated,  because 
the  instrument  cannot  stand  the  test  of 
the  probate  court,  there  t>eiQg  but  one 
witness  and  the  statute  of  wills  requiring 
two,  and  therefore  the  court  must  eudea  v- 
or  in  some  way  to  give  force  to  this  in- 
strument: otherwise,  the  plaintiff  will  be 
left  without  relief.  There  are  limitations, 
however,  even  upon  the  Jurisdiction  of  a 
court  of  equity.  Equity  courts  baveex- 
trnordlnary  powers,  but  they  are  not  be- 
yond the  reach  of  statute  law,  neither  are 
they  Independent  bodies,  careering  at  will 
through  the  vast  domain  of  law  with  no 
fixed  rules  for  their  guidance.  The  system 
of  jurieprude/ice  administered  so  grandly 
by  (.^ardlnal  Woi-sey,  so  cautiously  by  Sir 
THtfMAB  More,  defended  by  Lord  Elles- 
MERE,' systematized  by  Lord  Bacon,  ex- 
alted by  genius  of  Lord  Nottingham,  the 
father  of  ei^ulty,  defined  by  the  exquisite 
discernment  of  Lord  Harpwickb,  devel- 
oped, pei-feeted,  and  ennobled  by  tlie  com- 
manding powers  of  such  men  as  Mans- 
field, Camden,  Thuklow,  Elden,  Mar- 
shall, Kknt,  Story,  and  other  worthy 
compeers,  will  not  be  found  devoid  of  defi- 
nite rules  of  procedure.  If  we  look  for 
rules  to  guide  us  in  the  present  case,  we 
shall  not  fail  to  And  them.  For  Instance, 
he  who  asks  equity  must  do  equity.  He 
who  appeals  to  equity  must  submit  to 
equity,  and  to  obtain  relief  he  must  show 
that  the  equities  are  lu  his  favor;  that 
his  equities  overbalance  those  on  the  other 
side.  But  where  are  the  superior  equities 
of  the  plaintiff  in  this  case?  Why  must  he 
be  favored  In  any  cHpecial  manner,  fo  the 
prejudice  of  the  heir  he  seeks  to  disinherit? 
'iV'hRt  has  the  natural  or  legal  heir  done 
that  not  only  his  equities  but  his  legal 
^'ts  must  Ite  set  abide? 


The  plaiutiff,  in  form,  asks  equity  for 
himself,  but  In  fact  he  has  appealed  to  a 
court  of  equity  to  judge  In  conscience  be- 
tween him  and  the  heir  at  law;  to  weigh 
the  equities  in  each  case,  and  declare 
whetner  or  not  the  conscience  of  the  heir 
at  law  is  bound  by  this  defective  and  Ille- 
gal instrument  of  the  ancestor.  To  pre- 
vail, he  must  not  only  show  as  good  a 
right  to  the  property  as  that  of  the  legal 
heir,  but  he  must  show  a  better  one.  The 
heir  is  In  possession.  The  administrator 
Is  holding  for  him.  The  plaintiff  seeks  Co 
oust  hira,  and,  unless  he  shows  the  better 
right,  he  must  fail,  for  in  SiquHli  jure,  ma- 
nor est  conditio  possidentis.  The  heir  1b 
defending,  an|t'  'n  seqnall  Jure,  meHor  est 
conditio  defendentis.  Broom,  Leg.  Max. 
564.  The  heir  is  first  In  the  Held,  and  gal 
prior  est  In  tempore,  potior  est  in  Jure. 
The  plaintiff  seeks  to  destroy  the  legalsDC- 
cession  by  u  private  compact,  bat  fortlor 
et  potentior  estdispositio  ie/ris  qnam  hom- 
loia.  He  seeks  to  set  aside  the  strict  iaw 
of  the  case  in  favor  of  his  equity,  but 
"  where  the  equity  is  equal,  the  law  must 
prevail."  He  asks  relief  against  the  law, 
but"  wbefe  the  law  has  determined  a  mat- 
ter, with  all  its  circumstances,  equity  can- 
not Intermeddle  against  the  positive  rules 
ollaw."  FonbI.Eq.  bk.l,c.l,p.88.  "And 
equity  will  not  interfere  In  such  cases,  not- 
withstanding accident  or  unavoidable  ne- 
cessity." Id.  He  says  that,  under  th« 
rules  of  law,  he  has  no  relief,  but  Lord 
Talbot  declares:  "Where  a  particular 
remedy  Is  given  by  law,  and  that  remedy 
Is  bounded  and  circumscribed  by  partic- 
ular rules,  it  would  be  very  Improper  for 
tills  court  to  take  it  up  where  the  law 
leaves  it,  and  extend  itfurther  than  the  law 
allows."  Heard  v.  Stanford, Cae.  t.  Talb. 
174.  Hesays  deceased  intended  to  name  him 
as  his  heir,  bnt.lf  a  man  leaves  his  will  un- 
finished, there  can  be  no  relief.  See  half  a 
dosen  cases  cited,  1  Story,  Eq.  Jur.  c.  3,  S61- 
He  says  ttie  strict  letter  of  the  statute  de- 
feats the  will  of  the  deceased,  but  **  where 
a  rule  either  of  the  common  or  the  statute 
law  is  dlre<;t.  and  governs  the  case  with 
all  Its  circumstances,  or  the  particular 
point,  a  court  of  equity  is  as  much  bound 
by  It  as  a  court  of  law.  and  can  as  little 
justify  a  departure  from  It."  1  Story,  Eq. 
Jur.  §  64,  citing  Kemp  v.  Pryor,  7  Ves.  M9; 
2  Bar.  Abr.  "Court  of  Chancery,  "C.  And 
see  Habergham  v.  Vincent,  supra. 

Our  statute  says  distinctly  the  Instru- 
ment in  the  case  at  bar  shall  not  stand  as  a 
will  for  lack  of  witnesses,  nor,  I  think,  as 
a  contract,  because  the  maker  is  dead,  and 
It  could  not  be  enforced  against  him  dar- 
ing his  life:  and  yet  it  is  either  a  contract 
or  a  will,  one  or  the  other,  beyond  all 
question,  so  that  it  is  very  far  from  bdi^ 
clear  that  the  plaintiff  has  any  equities  at 
all  under  this  InHtrument.  No  equity  can 
arise  under  It  as  a  contract,  for  our  stat- 
ute forbids  an  action  on  It,  and  "If  the  law 
prohibits  a  thing  to  be  done,  equity  cannot 
enjoin  the  contrary."  1  Story,  Eq-  Jur.  5 
M.  No  equity  can  arise  on  thelnstmment 
as  a  will,  for  as  such  it  is  defectively  ex- 
ecuted, and  Smith,  in  stating  some  of  the 
elementary  principles  of  equity  jurispru- 
detice.  gives  the  following  IHustrntion: 
"Thus,  no  relief  will  be  afforded  to  the  leg- 
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riteea  or  derleeea  under  a  will  defectively 
executed,  fur,  being  mere  volnateers,  tbey 
have  as  little  equity  as  the  heir  or  next  of 
bin,  or  even  less,  Inasmuch  as  fortior  et 
itQulor  est  disposltJo  legis  quatii  bowinis. 
(Co.  Lltt.  388a.)  and  tliei-efore  the  le^al 
rlRht  which  has  vested  In  the  Intter  will 
not  be  talcen  away,  ati  the  maxim  1b  that 
'where  the  equity  Is  equal  tht>  law  must 
prevail.'"  Smith,  Man.  £q.  (lUh  Lond. 
Ed.)  38,  39.  A  will  Is  not  executed  until  It 
is  sisDed.  duly  attested,  and  declared  or 
pabllBbe<l,  bo  as  to  be  rendered  complete 
and  operative.  See  Burrlll,  Law  Diet. 
"  Execution.  '  Bouv.  Law  Diet. ;  4  Kent, 
Comm.  450.  513,  and  notes;  2  Bl.  Comm. 
376.  This  matter  of  disposing  of  property 
by  will  has  never  befen  recognized  by  any 
Kovernment  as  a  natural  right.  It  has  al- 
ways been  loolted  nponae  a  matter  of  putt- 
He  policy,  to  begrantedas  a  privilege,  sub- 
ject to  such  conditions  (or  Its  exei-cfse  as 
the  law-making  power  chooses  to  ImpoRe, 
or  tu  be  withheld  altogetherif  it  Is  consid- 
ered that  the  interest  of  the  state  will  be 
promoted  thereby.  And  so  we  find  Innumer- 
able varieties  of  statute  law  on  the  sub- 
ject, not  only  denying  the  bead  of  the  family 
the  privilege  of  makfnga  will,  but  cutting 
off  all  right  of  natural  succession.  OWing 
not  only  all  the  property  to  the  king,  but 
also  the  wife  and  all  unmarried  children, 
so  that  to  escape  it  the  children  were  mar- 
ried in  infancy,  (Esprit  des  Lolx,  lib.  v.,  c. 
14.)  Is  one  extreme  In  l^lslation  on  this 
subject.  This  doctrineof  esrheata,  though 
modified,  has  never  been  fully  surrendered 
by  any  government.  It  exists  to-day  In 
this  territory.  It  is  the  only  part  of  the 
law  of  succession  which  all  nations  have 
always  in  some  shape  preserved.  All  im- 
provements in  the  law  of  succession  con- 
sist merely  in  concessions  bygovemmeats 
of  parts  ol  this  aiwerted  right.  The  right 
of  escheat  is  a  corollary  of  the  doctrine 
that  every  thing  belonged  primarily  to  the 
«rown,  and  that  the  subject  enjoyed  even 
a  life-estate  In  property  only  by  tavor. 
For  the  doctrine,  see  Crag,  de  Jur.  Fead. 
283,  cited  in  Wright's  Ten.  59. 

The  people  everywhere  have  always 
pressed  for  an  Increase  of  rightsoverprop- 
erty.  At  first  they  asked  only  that  It 
might  descend  to  their  natural  heirs.  Un- 
der the  feudal  Ihw,  when  this  privilege  was 
granted,  it  was  conditional  on  the  lord's 
choosing  the  heir,  or  flne,  fealty,  homage, 
petition,  proclamation, — whence  herlots, 
relief ,  pr//«er  seJsio,  etc.  Glib.  Ten.  XVI. 
Then  tbe  people  claimed  the  rightto  name 
the  heir  themselves;  In  other  words,  to 
deviee  the  property  to  whomsoever  they 
pleased;  but  this  point  Is  not  even  yet 
«very  where  yielded.  It  does  not  yet  exist 
in  France  or  In  Scotland  as  t(.  realty.  It 
is  only  during  the  reign  .jul  the  present 
<iueen  thatlthas  been  fully  granted  In  Eng- 
land, as  tu  1-ealty,  and  even  as  to  person- 
alty, it  is  only  in  a  period  comparatively 
recent  that  the  privilege  has  been  univer- 
sally obtained  even  In  England.  1  Redf. 
Wills,  c.  1,  §  5,  note  10.  In  at  least  one  of 
our  states.  Louisiana,  the  privilege  is  not 
yet  fully  granted,  and  In  this  territory  it 
is  only  within  the  last  few  years  that  It 
bas  been  conceded,  so  that  the  plaintiff  in 
this  case  must  remember  that  be  bas  no 


natural  or  Inherent  equities  .in  this  mat- 
ter. He  Is  a  stranger  In  blood  to  the  an- 
cestor. All  tbe  rights  be  can  poaslbly< 
have  herein  depend  upon  a  very  recent 
statute,  and  this  statute  being  the  very 
last  and  furthest  advance  made  in  grant- 
ing the  power ,,to  prefer  strangers  In  blood 
to  the  natural  heir,  he  must  show  a  strict 
compliance  with  all  the  essentials  of  the 
statute,  to  acquire  any  standing  at  all  In 
court.  The  equities  are  In  favor  of  tbe, 
natural  or  legal  heir.  These  heirs  are  In 
possession,  and  the  plaintiff  cannot  oust 
them  except  by  showing  not  only  an 
equitable  claim,  but  a  legal  right,  to  do  so. 
This  doctrine  is  not  new.  It  conies  down 
tu  us  even  from  the  old  black-letter  days, 
but,  though  horn  of  a  former  age,  its 
sound  principles  of  right  and  Justice  keep 
It  ever  green  and  vigorous,  and  it  speaks 
to  us  to-dny  with  undiminished  power 
from  the  pages  of  our  latest  and  highest 
authorities.  In  the  tenth  edition  of  Sto- 
ry's Equity  It  stands  in  the  text  as  fol- 
lows: "Equity  will  not  Interfere  to  give 
effect  to  an  Im[>erlect  will  against  an  in- 
nocent heir  at  law,  fur,  as  heir,  he  is  enti- 
tled to  protection,  whatever  might  have 
been  tlie  intent  of  the  testator,  unless  bis 
title  is  taken  away  according  to  the  rules 
oflaw.''  1  Story.  Eq.  Jur.  §  106.  As  au- 
thority for  this  proposition.  Story  cites 
Com.  Dig.  "Chancery, "3  F,  fi-8;  Konbl. 
Eq.bk.l,c.  4,  §  25,notes  and  Grounds 
and  Rudiments  of  tbe  Law,  M.  167,  ^.  128, 
Ed.  1751. 

The  rules  of  law  governing  this  case  are 
set  down  in  our  book  of  statutes:  (1) 
That  the  plaintiff  cannot  acquire  this  es- 
tate by  a  contract,  or  In  any  way  except 
by  will;  (2)  that  he  cannot  acquire  It  by 
will,  except  by  a  good  will,  duly  signed, 
attrated,  end  probated.  Equity  cannot 
play  fast  and  loose  with  the  essentials  of 
statute  law.  Tbe  legislature  is  tbe  law- 
making power,  not  tbe  courta.  The  mat- 
ter of  witnessed  to  a  will  is  not  within 
tbe  maxim,  de  minimis  aon  carat  lex.  It 
Is  one  of  the  primary,  essential,  Indispen- 
sable conditions  to  a  valid  will,  and  a  court 
of  equity  has  no  more  power  to  dispense 
with  it  or  avoid  it  than  it  has  to  dispense 
with  or  avoid  the  whole  statute  of  wills, 
or  any  other  statute.  I  do  not,  then,  see 
that  the  plain^'lf  made  out  any  case  for 
any  relief  in  the  court  below.  He  did  not 
ask  legal  relief  as  upon  a  claim  againKt 
the  estate  In  the  sense  of  the  probate  act, 
and,  if  he  bad,  or  if  the  court  might  have 
entertained  the  case  fur  that  purpose,  he 
did  not  show  any  such  claim,  and,  there- 
fore, did  nut  state  facts  snfflclenttuconsti- 
tute  a  cause  of  action  In  that  regard.  He 
could  have  no  relief  as  upon  a  contract,  for 
the  only  contract  he  set  up  was  one  on 
which  our  statute  says  no  action  cnn  be 
founded ;  therefore,  the  complaint  failed 
to  state  facts  sufficient  to  constitute  a 
canae  of  action  in  that  regard.  He  could 
have  no  relief  qg^  upon  a  will,  for  he  did 
not  produce  a  regularly  probated  will, 
nor  even  a  properly  executed  will,  and  the 
court  has  no  jurisdiction  to  eKtabllHh  a 
will,  nor  give  any  relief  oo  one.  under  the 
circumstances,  even  if  a  perfect  will  hud 
been  produced,  for  that  court  has  no  orig- 
inal Jurisdiction  of  wills,  and  besides,  ad- 
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mInlBtration  was  still  proceeding  In  the 
probate  court,  a  court  which  had  full 
power  to  afford  him  letal  relief,  and  to 
which  he  was  bonnd  to  first  submit  his 
claim,  and  apply  to  the  district  court.  It 
at  all,  only  by  appeal  from  the  judgment 
Of  the  probata  court.  While  Ifmitlnx  tiie 
reasons  to  tne  tacts  In  this  case,  I  do  not 
mean  to  Intimate  any  doubt  about  the 
law  going  as  far  as  in  this  case  cited.  It 
Is  sufficient  for  the  present  purooses  to 
show  that  it  cavers  this  case.  The  doc- 
trine Id  the  case  ol  Broderlck's  Will,  21 
Wall.  003,  eridently  goes  mneh  rnrtber, 
the  court  being  Irresistibly  led  thereto  by 
the  controlling  fact  that  the  Jurisdiction 
Invoked  is,  by  law,  placed  exclusively  In 
another  tribunal. 

In  looking  over  this  opinion,  I  notice  in 
some  places  what  may  be  thought  a  little 
Impetuosity  of  expression.  I  have  not 
time,  pressed  as  J  am  with  other  official 
dnttes.  to  recast  the  langaagOt  but,  hoiv- 
ever  it  may  read,  it  Is  written  to  asplrit  of 
entire  respect  for  the  Judgment  of  the  ma- 
jority ol  the  court,  orally  rendered,  their 
written  opinion  not  having  yet  been,  so 
far  as  I  know,  prepared.  This  is  the  only 
case  in  which  1  have  felt  obliged  to  dissent 
from  their  Judgment,  and  it  Is  because  of 
the  greatest  respect  I  know  Is  due  and  ac- 
corded to  their  opinion,  In  any  case  passed 
upon  by  them,  that  I  have  taken  the  pains 
to  try  to  show  the  reasons  which  led  me 
to  a  different  conclusion.  I  am  therefore 
of  the  opinion  that  the  Judgment  of  the 
court  beluw,  sustaining  the  demurrer  and 
dismissing  the  blU,  should  be  affirmed. 

(I  Ari«.  99)   


Bush  ot  Ml.     Fbench  et  alA 

iSapnme  Court  of  Arizona.  Jan.  Tens,  1874.) 

Tbial  —  CROBS-ExiinsATioira  —  Secosdart  Evi- 
DEXce  —  Mining  Locations —  Non-Rk8Idestb — 

FORFBITUKE — EJECTMENT — IlTSTRDCTlONS. 

1.  In  ejectment  for  a  mining  claim,  plaintiff's 
grantor,  wbo  hab  testified  la  chief  that  she  lo- 
cated the  claim,  may  be  cross-examined  as  to 
whot^er  or  not  she  then  knew  of  defendant's  prior 
location  of  the  premises,  and  whether  or  not  she 
had  removed  their  notice  of  location,  as  such 
cross-examination  is  not  calling  out  new  matters 
of  defense,  but  Is  simply  showing  that  the  title 
Is  not  in  plaintiffs,  but  in  defendants. 

2.  Plaintiffs,  after  testifying  in  chief  as  to 
their  purchase  of  the  claim  from  the  second  lo- 
cator, may  be  cross-examined  as  to  their  knowl- 
edge, at  the  time  of  their  purchase,  of  defendants' 
prior  location,  of  Its  record,  and  ol  the  fact  that 
defendants  had  done  work  on  the  claim,  as  these 
facta  all  go  to  prove  title  in  defendants,  In  direct 
denial  of  plaintiffs'  allegation  that  the  title  is  in 
mem. 

8.  A  genevnl  objection  to  the  admissibilltT  of 
evidence  does  not  warrant  its  exclusion,  unless 
the  evidence  shows  on  Its  face  that  it  cannot  be 
available  for  any  purpose. 

4.  Secondary  evidence  of  the  conteutsof  a  let- 
ter is  rendered  admissible  bythe  testimony  of  the 
recipient,  a  mining  prospetsttn?,  with  no  fixed 
abode,  that  it  is  his  general  custom  to  bum  his 
letters;  that  be  had  made  a  search  for  the  one  in 
question,  and  bad  beea  unable  Ifkfiod  it,  and  that 
he  suppoised  it  had  been  burnt. 

5.  No  presumption  of  fraud  arises  from  the 
fact  that  a  mining  location  is  made  by  a  pros- 

'  This  caaj,  filed  January,  1874,  Is  now  pub- 
lished br  request,  with  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  the  Ari- 
zona Reports  from  volume  1,  p.  1. 


pector  for  a  non-resident,  and  that  the  non-resi- 
dent suOse^uently  deeded  the  property  to  tbe 
prospector,  in  the  absence  of  any  misrepresenta- 
tions by  the  prospector  to  the  non-resident,  and 
of  any  miners'  rules  and  regulations  disqualify- 
ing non-residents  from  being  locators. 

6.  Declarations  by  the  locator  of  a  mining 
claim,  made  during  the  time  she  claimed  the  ti- 
tle, that  she  expected  to  hold  the  premises  be- 
cause the  prior  locator  was  a  non-resident,  are 
admissible  against  her  grantees,  as  it  Is  an  ad- 
mission by  her  of  a  ^or  location,  which  may  be 
valid,  notwi^tanding  prior  locator's  non-resi- 
dence. 

7.  Failure  of  a  mining  locator  to  comply  wlOi 
the  local  miners'  roles,  under  which  the  loca- 
tion was  made,  does  not  work  a  forfeltiue,  on- 
lesB  the  rules  themselves  so  provide. 

8.  Under  the  miners'  regulations  in  force  lie- 
fore  May  10,  1672,  possession  and  oci-upancy, 
though  not  accompanied  by  a  formal  location, 
were  sufficient  to  hold  s  mming  claim  against  a 
subsequent  would-be  locator. 

9.  It  is  error  to  instruct  Oiat  the  occupancy 
of  a  nUning  claim  most  be  "lawful"  In  order  to 
protect  theoccapont  against  aaubsequent  locator, 
without  explaining  to  the  Jury  In  what  a  **law^ 
fai  occupancy'*  consists. 

10.  On  Uie  ratification  by  a  non-resident  of  a 
mining  location  made  in  his  name,  the  title  vests 
in  him  as  of  the  date  of  the  location,  and  not  of 
tbe  ratification;  and  hence  it  is  error  to  instruct 
that  his  title  Is  defeated  by  a  subsequent  locaUoD 
made  between  the  time  of  the  first  location  and 
the  ratification. 

11.  The  law  implies  an  anthority  in  one  per- 
son to  locate  a  raining  claim  in  the  name  of  an- 
other from  the  fact  of  making  such  a  location; 
and  it  is  error  to  instruct  that  some  express  an- 
thority is  necessary. 

13.  in  ejectment  for  a  mining  claim,  it  ap- 
peared that  defenduita  had  first  located  the 
claim,  and  taken  possesion;  that  plaintlfb  then 
dispossessed  defendants,  and  likewise  located  tbe 
land;  and  that  subsequently  defendants  r^ained 
the  possession.  Held,  that  the  burden  of  proof 
was  on  plaintiffs  to  show  the  invalidl^  of  defend- 
ants' first  location,  and  that  it  was  error  to  in- 
struct that  the  fact  of  posseaaion  by  plaintiffs  at 
the  time  of  their  ouster  gave  them  a  prima 
facie  right  to  recover. 

13.  Where  the  evidence  shows  that  a  mining 
claim  was  in  good  faith  located  br  a  prospector  in 
the  name  of  a  non-resident,  without  any  inten- 
tion by  any  of  the  parties  to  use  the  non-resi- 
dent's name  as  a  means  of  evading  the  law  lim- 
iting the  number  of  feet  which  can  he  located  by 
any  one  person.  It  is  error  to  submit  tbe  question 
of  a  fraudulent  evasion  of  tbe  law  to  the  Jury, 
though  the  non-resident  afterwards  deeded  pan 
of  the  claim  to  the  prospector,  who  had  already 
located  ax^Iaim  in  hisown  name  on  the  sameveln 
for  the  fail  number  of  feet  allowed  by  law. 

Appeal  from  district   court,  Yavapai 

county. 

Joseph  P.  Hftrgrave  and  CoJea  Daabford, 
for  appellants.  Rush  A  Darls  and  J.  B. 
McC&ffty,  for  rpspnndents 

Dunne,  C.  J.  Ttia  was  an  appeal  from 
the  third  district  coart,  Yavapai  ronnty, 
the  Jadge  of  the  second  district  presiding. 
It  was  an  action  of  ^ectmeut  to  recover 
possession  of  certain  mining  claim 
known  as  the  Tlrst  North  Extension  of 
the  Tiger  Lode  or  Vein,"  In  Tiger  miohig 
district,  Yavapai  county,  Arizona  terrl- 
tory.  Tried  at  the  June  term,  1874. 
Judgment  below  for  plaintiff.  New  trial 
refused.  Defendants  appeal  from  the  judg- 
ment and  order  refusing  new  trial.  Ap- 
peal heard,  Janoaiy  term,  1876. 

On  the  10th  of  January,  1871,  D.  C.  More- 
land  located  for  himself  and  others  1,200 
feet  as  tbe  original  location  on  theTlgW 
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vein.  On  the  same  day  be  located  200  feet 
on  tbe  same  Teio,  and  imroedlately  ad- 
Joining  tbe  original  location  on  the  Dortb.- 
for  the  defendant  Lino.  This  last  loca- 
tion coD8tltuteB  the  premises  in  controver- 
sy, and  was  known  as  the  "First  Ezten- 
stou  North  of  the  Tiger  aaim. "  One  of 
Moreland'B  co-locators  in  the'  origrlnal 
claim  was  the  defendant  Wasblngton 
French.  Frencb  and  Linn  were  very  inti- 
mate friends.  They  had  traveled  and  pros- 
pected tosetber  in  Montana,  Utah,  and 
Arizona,  as  far  back  a8lnIS66.  In  May, 
1869.  they  were  at  Fort  Whipple.  In  Ari- 
zona, near  where  tbe  premises  In  contro- 
versy are  situated.  At  this  time  they  sep- 
arated. Linn  going  to  White  Pine,  in  Ne- 
vada, where  there  bad  arisen  a  gritat  ex- 
citenientabont  mines,  Frmrb  remaining  Id 
Arizona.  At  tbe  time  of  this  separation 
it  was  agreed  between  them  that.  If  Linn 
fnnnd  anything  that  would  Jastlfy  It, 
French  was  to  be  located  with  him,  and 
that,  it  Frracb  found  anything  in  Arixona 
that  would  jDStify  it.  he  was  to  inform 
Linn,  and  Linn  would  return.  Frencb  bad 
fnrulHhed  Moreland,  the  dlscoTerer  ot  the 
Tiger  lode,  with  supplies  to  enable  blra  to 
bnnt  for  new  mines, and  be  wastobave  an 
interest  in  all  discoveries  made  by  More- 
land  for  so  doing.  After  Moreland  report- 
ed the  discovery  and  location  of  1,200  feet 
on  tbe  Tiger  lode,  Frencb  requested  him  to 
make  a  location  on  the  same  lode  tor  Mr. 
Unn,  which  Moreland  did,  as  before  stat- 
ed. On  tbe  same  day  that  the  original 
location  of  1,200  feet  and  the  Brst  exten- 
sion north  of  200  ietst  for  Linn  were  made 
on  the  Tiger  lode.  Moreland  also  made  an- 
other location  of  400  feet  on  tbe  same 
claim  next  north  of  tbe  Linn  location  for 
one  Daniel  Thorue  and  one  John  Oassldy, 
called  sometimes  the  "Thome  and  Cassldy 
Claim, "  and  sometimes  the  "  Second  North 
Extensiod  on  the  Tiger. "  This  location 
WHH  made  by  Moreland  for  Thome  and 
Cassidy  nnder  an  agreement  with  More- 
land  alone  that  they  would  deed  back  to 
Moreland  one-half  of  tbe  ground  for  bis 
trouble.  This  agreemmt  was  entered  In- 
to before  the-  location  was  made,  hut  the 
agreement  was  not  an  agreement  to  deed 
back  any  particular  part  of  tbe  location 
of  400  feet,  but  generally  to  deed  back  one- 
half  the  ground  to  pay  him  tor  his 
trouble;  and  Moreland  was  the  only  party 
known  to  Thoma  and  Cansldy  In  this 
agreement.  As  a  matter  of  fact,  the  deed 
presented  by  Moreland  to  Thorue  and 
Cassldy  for  th^r  signatures,  and  executed 
by  them,  wa?  a  deed  to  Moreland  and  his 
co-locators  In  the  original  Tiger  location, 
and  conveyed,  not  an  undivided  interest 
ot  200  feet  In  the  Thome  anil  Cassldy  loca- 
tion, but  a  segr^ated  Interest  of  tbe 
Bonth  half  ot  their  location,  to-wlt.  200 
feet  next  adjoining  tbe  Linn  location. 
Plaintiffs  attach  importance  tothesefacts, 
claiming  that  they  tend  to  show  a  fraudu- 
lent intent  upon  the  partof  thoorlginal  lo- 
cators sufflcient  to  rltlate  tlie  Linn  loca- 
tion, and  to  allow  tbe  location  of  the 
plaintiffs'  grantor  to  come  in. 

Some  30  days  before  the  Tiger  mine  was 
dlBCovered  and  located  French  wrote  to 
Linn,  in  Nevada,  Informing  bim  about  the 
arrangement  (or  prospecting,  and  stating 
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that.  If  anything  was  found  that  would 
jDstlfy  it,  he  would  locate  blm.  Two 
days  after  the  location  was  made,  to-wlt, 
on  the  12th  day  of  January,  1S71,  French 
wrote  L}nn.  informing  him  that  be  had 
located  a  claim  for  blm  on  a  silver  lead  In 
Bradsbaw,  (meaning  this  Tiger  lode.)  He 
told  blm  that  the  lead  was  12  feet  wide, 
aasayed91*860p«'ton,and  thathe thought 
that  the  location  made  tor  blm  (Linn) 
would  be  good  for  f  lO.COO  In  less  than  a 
year;  that  as  soon  an  be  (Frencb)  got  tbe 
claim  recorded  he  would  send  Linn  the 
name  and  number,  and  he  wanted  Linn 
to  send  a  deed  ol  it  back  to  bim,  and  be 
would  hold  it  for  Linn,  who  should  have 
all  It  would  bring.  Fifteen  days  after,  to- 
wlt,  on  tbe  27th  of  January,  1871,  French 
agal!  wrote  Linn,  speaking  more  enthusl- 
astlcally  than  before  of  the  value  of  tbe 
claim,  saying  that  It  was  12  to  20  feet 
wide,  nreraged  (1,000  per  ton;  smelting 
process  assayed  $2,000  per  ton;  to  have 
no  fears  that  their  claim  would  be  worth 
9100,000  in  less  thanoneyear;  and  Inclosed 
a  deed  of  Linn's  location  from  Linn  to 
himself,  which  be  requested  Linn  to  sign 
and  forward  as  soon  as  possible,  urging 
as  a  reason  that  tbe  local  laws  were  very 
stringent,  and  be  was  fearful  of  not  being 
able  to  hold  the  claim.  Indue  course  of 
mall  French  received  tbe  deed  from  Linn, 
together  with  a  power  ol  attorney  and  a 
letter.  The  deed  and  power  of  attorney 
were  dated  tbe  9tfa  of  Febrnary,  1871,  and 
were  preserved,  and  produced  at  tbe  trial. 
Tbe  letter  accompanying  them  was  not 
produced.  .  French  testified  that  it  was 
bis  custom  to  bum  all  letters  as  soon  as 
answered ;  that  he  had  searched  for  this 
letter,  and  conld  not  find  it,  and  that  he 
supposed  that  It  was  burned;  but  defend- 
ants were  not  allowed  to  give  evidence  of 
its  contents. 

it  was  not  contended  by  plaintiffs  that 
there  had  been  any  failure  to  do  sufficient 
work  upon  the  Linn  location  to  hold  it, 
nor  thnt.  If  the  Linn  location  was  ever 
good,  it  bad  been  forfeited  by  any  non- 
compliance with  tbelaws  or  customs  gov- 
erning the  district.  What  plain  tifb 
claimed  was  that  tbe  Linn  location  was 
void  ab  initio,  \Tt  this:  that  either  there 
was  no  sufficient  authority  fn  Moreland 
to  make  It,  or,  if  he  had  authority,  that 
tbe  location  was  a  fraud  upon  the  gov- 
f^rnment,  and  therefore  void.  And  now 
tbefoundatlon  of  plalDtlfls'clalm  appears. 
One  month  aitet  Moreland  made  tbe  loca- 
tion for  Linn  of  the  first  extension  north 
of  the  Tiger  lode,  to-wlt.  on  the  11th  day 
of  February,  1871,  one  Mary  E.  Sawyer 
went  on  the  same  premises  and  placed 
thereon  a  notice  of  location,  claiming  the 
sameground  for  herself.  She  recorded  her 
notice,  did  some  work  on  the  claim,  and 
on  tbe  13th  ol  June  following  conveyed 
her  claim  in  said  premises  to  the  plain- 
tiffs. A  short  time  after  tbta  purchase 
plalntitfe  put  some  men  to  work  on  the 
premises.  Linn,  one  of  the  defendants, 
who  had  returned  to  Ariiona  about  June 
21, 1871, came  with  Moreland  and  another, 
and  prevented  Davis  and  his  men  from 
working,  and  tbe  latter  parties  then  left 
the  premises.  On  tbe  27th  of  June.  1S71. 
French,  In  whose  name  the  title  to  the 
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Linn  locntiun  had  been  fltandlnj;  ever 
since  the  deed  of  Linn  to  him  of  February 
9, 1841,  deeded  back  one-hall  of  the  j^round 
to  Linn  for  a  nominal  consideration  of 
$500,  as  expr(,-88ed  in  the  deed,  bgt  no  con- 
sideration In  fact  passed.  Linn  testified 
that  French  retained  halt  ot  the  ground 
at  his  (Linn's)  request  as  secnrity  for 
Llnn'8  indebtedness  to  him  which  had 
been  accruing  at  various  ttmes  since  186fi, 
and  which  he  (Linn)  believed  amounted 
to  about  f 1 ,000  at  the  time  French  deeded  to 
him,  June  27.  1871.  On  July  18,1872,  plain- 
tiffs brought  suit  In  ejectment  against  de- 
fendants. Jury  trial.  Verdict  for  plain- 
tiffs. Court  set  aside  the  verdict,  and  or- 
dered a  new  trial.  Plalotlffs  appealed 
from  the  order.  The  supreme  court,  on 
appeal,  held  that  the  verdict  was  properly 
set  aside.  The  case  went  back,  and  the 
trial  was  proceeded  with.  Verdict  for 
plaintiffs.  Motion  for  new  trial  denied. 
Defendants  appeal  from  the  Judgment  and 
order  denying  a  new  trial.  Appellants 
assign  45  grounds  ot  error,  duly  saved  by 
a  bill  of  exceptions. 

The  flrnt grounds  of  error  assigned  relate 
to  the  rulings  of  the  court  as  to  the  cross- 
examination  of  plaintiffs'  first  witness, 
Mary  E.  Sawyer.  Plaintiffs  Introduced 
Mary  E.  Sawyer,  who  testified  that  she 
went  tipon  the  premises  In  person,  and 
placed  her  notice  of  location  thereon,  upon 
the  11th  of  February,  1871:.  that  she  had 
the  notice  ivcorded,  did  some  work,  and 
conveyed  her  title  to  plaintiffs.  Defend- 
ants then  asked  the  following  questions: 

"(1)  Did  you  remove  any  notice  or  no- 
tices from  the  monument  on  which  you 
placed  yfiur  notice  n.t  the  time  you  placed 
your  notice  There?  (2)  What  did  you  find 
apon  the  monument  at  the  time  you 
place<l  your  notice  there?  (3)  Was  the 
claim  in  controversy  known  as  the 'Linn 
Claim 'at  the  time  and  prior  to  the  time 
you  placed  your  notice  on  it?  (4)  Did 
yuu  see  any  work  done  on  the  elnlni  at  the 
time  you  made  your  location?  (5)  Was 
anybody  else  at  work  on  the  claim  whilst 
you  were  at  work  there?**  Defendants, 
under  a  general  objection,  were  not  al- 
lowed to  ask  any  of  these  questions,  and 
the  refusal  to  allow  these  questions  to  be 
asked  constitut<«  the  first  five  grounds  of 
error  nssigned  by  appellants. 

Plulntifls  introduced  John  A.  Rush,  one 
of  the  plaintiffs,  who  testified  that  he  and 
his  co-plalntlff  purchased  the  premises  in 
question  from  Mary  E.  Sawyer  about 
June  13, 1871 ;  that  on  the  day  of  the  pur- 
chftHe,  or  day  prior,  he  and  his  co-plaintiff 
went  on  the  premises,  with  a  view  of  pur- 
chasing; then  purchase<l,  and  afterwards 
put  men  to  work.  Cross-examined : 
"  When  I  went  to  examine  the  claim  I  saw 
that  some  considerable  work  had  been 
done.  I  do  not  know  by  whom  It  was 
done.**  (6)  Defendants  were  then  prohib- 
ited from  asking  the  following  question, 
and  assign  sncli  refusal  as  the  sixth 
ground  of  error:  "Were  you  not  informed 
by  your  grantor  that  the  work  you  saw 
on  the  claim  had  been  made  by  Linn  and 
Freuch  before  your  purchase?" 

Alonzo  E.  Davis,  the  other  plaintiff,  was 
tlien  introduced  by  plaintiffs,  and  on  di- 
rect examination  testified  to  the  same 


effect  as  Rnsb.  as  to  vteltlng  the  premises 

prior  to  the  purchase;  that  he  put  men 
to  work,  who  were  driven  off  by  defend- 
ants; that  no  one  was  on  the  claim  at  the 
time  his  men  went  to  work ;  that  there 
was  nothing  to  show  that  any  one  was  in 
possesslqo  at  the  time;  that  the  lands 
were  considered  public  mineral  lands  at 
the  time;  and  that  he  did  not  know  of 
Mr,  French's  being  In  possceslon  of  the 
premises  at  the  time.  Cross-examined: 
"When  I  went  with  Mr.  Kush  to  examine 
the  ground  I  saw  a  cut  tnat  had  been  run 
into  the  hill  towards  the  lead. " 

(7)  Defendants  were  then  prohibited 
from  asking  the  following  question:  " Do 
you  know  by  whom  the  work  In  the  cut 
was  done?" — wherein  they  assign  error?. 

(S)  Defendants  were  prohibited  from 
asking:  "Did  you  examine  the  district 
and  county  records  before  purchasing.  In 
regard  to  the  adverse  claim  to  Mary  E. 
Sawyer,  of  Linn  and  French,  to  the  prem- 
ises in  controversy  ?  "  Assigned  as  error  K 

(»,  10)  Defendants  introduced  William 
A.  Linn,  one  of  the  defendants,  who  on 
direct  examiotttion  testified  ns  to  his  long 
friendship  and  Intimacy  with  French,  and 
as  to  the  correspondence  between  him  and 
French  relative  to  the  premises  In  ques- 
tion. Exceptions  9  and  10  were  taken  us 
to  proving  thocontente  of  this  correspond- 
enre,  but  are  not  pressed. 

(11)  Defendants  were  prohibited  from 
asking:  "What  authority.  If  any,  did  yon 
ever  give  Mr.  French  to  make  location  of 
mining  claims  for  you  In  this  territory, 
prior  to  the  location  ot  the  Tiger  mine?" 
— wherein  Is  assigned  error  11. 

Defendants  introduced  Washington 
French,  one  of  the  defendants,  who, 
among  other  things,  teutlfied  to  his  rela- 
tions and  correepondenre  with  Linn.  The 
letter  of  French  to  Linn  of  January  27. 
1871,  asking  Linn  to  send  a  deed  of  the 
ground,  was  produced.  Witness  was 
asked:  "  What  dia  you  rec^ve  in  answer 
to  this?  Answer:  "I  received  a  deed  from 
Linn  to  two  hundred  feet  of  ground;  also 
a  power  of  Attorney,  and  a  letter,  at  the 
same  time.  I  have  not  got  that  letter 
now.  1  suppose  thnt  It  Is  burned  up.  I 
have  searched  for  It,  and  cannot  find  It. 
It  was  my  custom,  as  I  have  stated,  to 
buru  ail  letters  as  soon  as  answered ;  and 
I  suppose  that  this  one  was  barned. "  (13) 
Deiondants  offered  proof  of  the  contents 
of  this,  as  being  Instructions  for  the  use  of 
the  deed  and  power  of  attorney  accom- 
panying It.  Disallowed,  Trhercin  is  as- 
signed'error  12. 

( 13)  Question  by  defendants :  "  For 
what  purpose  did  you  request  Linn  to 
send  you' a  deed  of  the  premises  In  contnK 
versy?"  Disallowed.  Assigned aserror  13. 

(14)  Question  by  defendants:  "Did  you 
have  or  claim  any  pecuniary  Interest  In 
the  ground  In  controversy  by  virtue  of  the 
deed,  from  Linn  to  you?"  Disallowed. 
AHsigned  as  error  14. 

(15)  Question  by  defendants:  "Why  did 
you  have  the  deed  and  power  ot  attorney 
both  recorded?"  Disallowed.  Assigned 
as  error  15. 

(l(i)  Question  by  defendants:  "Did  you 
offer  to  reconvey  to  Linn  the  entire  inter- 
est In  the  claim  in  controversy  on  bis  re» 
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turn  to  Preecott?"  IMsallowed.  Ab- 
Hlfnied  as  prror  16. 

William  A.  Linn,  one  of  the  defendantB, 
recalled.  Direct  examination.  Witness  Is 
shown  tlie  deed  for  tlie  premises  in  ques- 
tion, and  the  power  of  attorney  from  hlm- 
seir  to  French.  He  said  that  he  executed 
them,  and  that  there  was  no  considera- 
tion from  French  for  the  deed. 

Question  by  deTendantu:  "(17)  For  what 
pnrpoae  and  what  Induced  yon  to  execute 
the  deed  and  power  of  attorney  to  French 
of  the  claim  In  question?  (IS)  Did  you 
execute  the  deed  to  French  at  his  request, 
ns  stated  in  his  letter  of  January  27,  1871, 
and  for  the  purpose  therein  mentioned? 
(19)  For  what  purpoai-  did  you  execute 
the  deed  to  French,  dated  February  9, 
1K71?  (20)  Forwhatporpose  did  yon  exe- 
cute a  power  of  att<irney  at  the  time  you 
executed  the  deed  of  the  claim  in  question? 

(21)  Did  you  execute  the  deed  for  the  rea- 
Hons  stated  In  the  letter  of  January  27th? 

(22)  What  Induced  you  to  execute  the  deed 
fif  February  »,  1871.  tu  French?  (2S)  Did 
you  expect  to  receive  from  French  all  the 
henefltB  derived  from  the  claim  deeded? 
(24)  Did  you  at  any  time  have  any  asree* 
ment  or  understandine  with  French  by 
which  you  were  to  deed  to  French  this 
ground,  or  any  portion  of  it,  for  his  own 
benefit?  (25)  Had  you  at  any  time  before 
the  location  of  this  claim  any  aKreement 
or  understanding  with  French  by  which 
he  was  to  caune  locations  of  mlnlnfc  claims 
to  be  made  for  yon,  and  yon  to  deed  them 
to  him,  for  hia  benefit^  (2(1)  Was  the  let- 
ter from  French  to  you, dated  January  27, 
1871.  the  only  inducement  and  considera- 
tion upon  which  you  executed  the  deed  to 
French,  of  February  9, 1871?"  All  these 
quentlons,  from  17  to  26,  were  objected  to 
generally,  and  weredisatlowed,  and  there- 
in are  anslfcned  errors  17  to  26.  Inclusive. 

Deiendants  Introduced  E.  8,  Junior,  who 
on  direct  examination  testified  that  .he 
knew  oil  the  parties  to,  and  most  of  the 
circumstances  of,  this  case;  that  h«  went 
himself  on  the  premises  for  the  purpose  of 
reloratinK  them  a  day  or  two  before  Mary 
E,  Sawyer  placed  her  location  there;  saw 
Linn's  notice  of  location  on  the  claim  at 
tlint  time:  Iv new  Mary  B.  Sawyer,  plain- 
tiffs' srnntor;  had  a  c(}nversatton  with 
her  as  to  her  location  of  tiiis  claim  about 
the  time  her  location  was  made.  (27) 
Qni'stton  by  defendants:  "State  what 
that  conversation  was."  (2S)  "X)id  you 
have  this  Conversation  with  Mary  G.Saw- 
yer on  ths  ?ame  day  that  she  placed  her 
notice  on  the  claim?"  (29)  Defendants 
offered  to  prove  by  this  witness  that  at 
the  time  Mary  E.  Sawyer  placed  her  no- 
tice on  the  claim  in  controversy  she 
said  that  she  relocated  and  Jumped  the 
claim,  because  Linn  was  a  non-resident  of 
the  territory, and  was  not  entitled  to  hold 
a  claim.  Questions  27.  2S,  and  29  objected 
to  generally,  and  obicctlon  sustained; 
wherein  appellants  asslt^n  errors  27. 28,  and 
29. 

Alonzo  E.  Davis,  one  of  the  plaintiffs, 
was  called  as  a  witness  for  the  (icfense. 
On  direct  examination  the  first  question 
was:  (30)  "Did  you  not,  prior  to  the 
purchase  by  yourself  and  llnsh  of  Mary  E. 
Sawyer  of  the  claim  In  controversy,  eit- 


amlne  the  records  In  relation  to  the  ad- 
verse claim  of  the  Llun  location?"  Gen- 
eral objection,  and  question  dlsaUowed. 
Assigned  as  error  30.  Witness  then  stat- 
ed, in  response  to  other  questions,  that  he 
was  not  certain  whether  he  stated  on  the 
former  trial  that  he  had  examined  the  rec- 
ords prior  to  purchasing,  but  be  knew  In 
some  way  that  the  ffround  had  been  takm 
up  tor  Linn  and  deeded  to  French,  but 
that  It  was  considered  as  a  bosns  eluim. 
(31)  "Did  you  bay  the  claim  from  Mary  E. 
Sawyer  because  you  supposed  the  convey- 
ance from  Linn  to  French  was  a  bueus 
affair?"  Disallowed.  Assigned  as  error 
31. 

William  C.  Collier,  for  defense.  Direct 
examination.  "Have  been  engaged  lor 
ten  years  locating  claims  here.  Am  ac- 
quainted with  the  general  custom  otralners 
around  here  In  malcing  locations  where 
no  org»nlzatt(m  exists.  M.y  knowledge  Is 
confined  to  this  county.  Am  not  ac- 
quainted with  them  elsewhere."  (32)  De- 
fendants asked:  **State  what  are  the  gen- 
eral usages  and  customs  of  miners  In  mak- 
ing locations  of  mining  claims  In  unorgan- 
ised districts?"  Disallowed,  under  a  gen- 
eral objection ;  and  therein  defendants  as- 
sign error  32.  The  record  shows  that  the 
premises  In  question  were  situated  In  the 
county  of  which  witness  spoke. 

Fred  Henry, for  defense.  Dlrectexainfna- 
tlon.  "My  occupation  has  been  that  of 
mining  and  prospecting  since  1K59.  1  have 
prospected  In  what  was  then  Utah,  after- 
wards Nevada,  from  18SR  to  1861;  since 
then  I  have  been  in  California,  Idaho. 
Washington  Territory,  New  Mexico,  and 
Arizona.  I  am  acquainted  with  the 
usages  and  customs  of  miners  In  mak- 
ing locations  in  unorganized  districts." 
(33)  By  defendants:  "  What  Is  the  general 
usage  and  custom  of  miners  fn  like  places 
(unorganized  districts)  in  regard  to  the 
discovery  of  mines  in  making  locations 
for  other  parties  not  present?"  Disal- 
lowed; wherein  defendants  assign  error 
33. 

34  and  86  are  not  pressed  by  apjpellants. 
Counsel  for  defendants  asked  for  the  fol> 

lowing  luBtrocticms : 

"  F/raf.  Plaintiffs  must  recover.  If  at  all, 
on  the  strength  of  their  own  title;  and, 
having  based  their  title  on  a  location  un- 
der and  by  virtue  of  the  local  rules  and 
cuHtoms  of  the  district,  must  not  only 
show  a  compliance  with  these  rules  and 
customs,  but  that  the  claim  was  subject 
to  location  and  appropriation  at  the  time 
they,  or  those  under  whom  they  claim, 
sought  to  locate  the  same. "  Given. 

"Second.  That  if  the  claim  or  mining 
ground  in  controversy  had  been  previous- 
ly ['  la  wf uUy '  insertefl  by  the  court]  locat- 
ed and  appropriated  by  the  defendants, 
and  those  frttm  whom  they  derive  their 
title,  In  accordance  with  the  local  rules  ur 
customs  of  the  district  or  vicinity,  plain- 
tiffs cannot  recover  by  virtue  of  a  subse- 
quent location  of  thesameclaim-or  ground, 
unless  they  show  a  voluntary  abandon- 
ment of  the  claim,  or  a  failure  on  the  part 
of  the  first  locator  to  compl.v  with  the 
local  rules  or  customs  of  the  miners  of  the 
district."  Given.  "And  that  such  falluie 
was  of  Itself  declared  to  be  a  forfeiture  of 
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the  claim. "  Betused.  The  counwl  for  de- 
fendants then  and  there  excepted  to  the 
Insertion  ot  the  word  "lawfully"  In  the 
first  clause  of  this  Instroction,  and  to  the 
refusal  of  the  court  to  give  all  of  the  above 
inutructlon;  and  assigned  therein  error36. 

"  Third.  That  the  right  to  locate  and  ac- 
quire title  to  the  mineral  lands  belonging 
to  the  United  States  Is  not  restricted  to 
the  inhabitants  or  residents  of  any  partic- 
ular district  or  portion  of  the  country: 
and  unless  It  Is  shown  that  the  local  rules 
and  customs  r3quire  the  locator  to  he  per- 
sonally present  to  make  the  location,  or 
tu  do  some  act  In  person,  before  acquiring 
a  right  to  a  mine  or  claim  on  a  mine,  all 
that  1b  required  to  be  done  maybe  done 
by  an  agent  or  servant,  for  and  in  the 
name  of  his  principal  or  employer,  with 
the  same  force  and  effect  as  it  done  by  the 
principal  In  person."  Given. 

**  Fourth,  If  the  defendants  were  ['  locat- 
ed and  lawfully '  Inserted  by  the  court]  In 
poasesBilon  and  occupancy  of  the  claim  In 
controversy  at  the  time  plaintiffs' grantor 
attempted  to  make  her  location,  no  right 
was  acquired  by  such  location."  The 
court  gave  the  above  Instruction  after  In- 
serting the  words  "located  and  lawfully, " 
to  the  insertion  of  which  counsel  fur  the 
defendants  then  and  there  excepted.  As- 
signed as  error  87. 

'*B^fth.  To  entitle  plaintiffs  to  recover 
on  the  strength  of  possession  alone  they 
must  show  an  actual  prior  possession  and 
occupancy  without  Interruption  for  asuffi- 
cient  length  ot  time  to  show  an  appropri- 
ation to  the  exclusion  of  all  the  world ;  a 
mere  scrambling  possession,  with  occa- 
sional acts  of  ownership  and  control,  Is 
not  sufficient."  Given. 

''Sixth.  II  the  acts  done  by  and  under 
the  direction  ot  French  for  and  in  the  name 
of  Linn  in  the  location  and  appropria- 
tion ot  the  mines  in  controversy  would.  If 
done  by  Linn  in  person,  constitute  a  good 
and  valid  title  to  the  premises,  according 
to  the  local  rules  and  caatomsof  the  mines 
and  miners  of  the  district,  the  subse- 
qnent  ratification  and  occupation  by  Linn 
makes  t'hem  his  own  acts,  and  Invests 
him  with  all  the  rights  which  he  would 
or  could  have  acquired  If  he  had  been 
per^ionally  present  and  performed  those 
acts  In  person."  Given.  "Vnleaa  a  valid 
location  by  some  other  person  bad  In  the 
iaterval  betwePD  the  locHtlon  of  French 
and  the  ratification  by  Lina  been  made 
and  perfected."  Added  by  the  court. 
The  court  gave  the  above  instruction 
after  adding  the  italicised  clause  at  the 
end  thereof,  to  which  alteration  the  coun- 
sel for  defendants  excepted  then  and  there, 
aud  therein  assign  error  38. 

"Seveath.  Noexpreaa  or  written  anther- 
ity  is  necessary  to  constitute  an  agent  to 
make  a  location  of  a  mining  claim." 
Given.  "And  a  location  made  by  one  per- 
son for  and  in  the  naraeof  another  vests  a 
right  in  the  one  for  whom  the  location  is 
made,  which  can  only  be  divested  by  his 
own  acta  or  omission,  or  by  operation  of 
law."  Refused.  The  court  added:  "But 
some  authority,  either  express  or  implied, 
must  exist,  or  the  agency  muwt  bo  rati- 
fied, before  other  valid  claims  intervene." 
To  the  r^naal  of  the  court  to  give  the  In- 


struction as  asked,  counsel  fortbe  defend- 
ants then  and  there  excepted,  and  assigned 
error  39. 

"*  Eighth.  The  law  makes  the  discoverer 
of  a  mine  the  agent  of  those  for  whom  he 
uhuoses  to  act,  and  his  act  becomes  ttaelr 
act,  regardless  of  the  fact  whether  the 
party  lur  whose  benefit  the  location  is 
made  has  any  knowledge  of  It  or  not.  In 
such  cases,  however,  the  agent  making 
such  location  has  no  power,  afterwards 
to  make  any  change  in  the  same,  ho  as  to 
affect  Injuriously  the  right  ot  t  .e  party 
for  wboBB  benefi  t  the  location  was  made. 
A  failure  to  comply  with  the  local  rules 
and  customs  of  the  district  will  not  work 
a  forieiture,  unless  each  (allure  is  declared 
by  such  rules  and  customs  to  be  a  forfeit- 
ure." The  court  refused  to  give  the  above 
instruction,  to  which  counsel  for  detend- 
ants  excepted,  and  assigned  error  40. 

"Ninth.  It  la  not  necessary  that  the  rec- 
ord ot  a  mining  claim  should  b«  an  exact 
copy  of  tbe  notice  placed  upon  the  claim. 
If  the  record  Is  substantially  the  same, 
describing  the  same  ground  by  the  same 
name,  and  ol  the  same  date,  and  substan- 
tially the  same  as  tbe  notice  on  tbe  claim, 
it  Is  a  sufficient  record. " 

Plaintiffs  asked  tor  tbe  following  In- 
structions : 

"  Flnt.  That  It  Moreland  acted  an  the 
agent  of  Linn  In  locating  the  ground  In 
controversy  and  located  In  the  name  of 
Linn,  the  defendants,  to  avail  themselves 
of  sQch  location,  must  show  that  More- 
land,  at  the  time  ot  making  such  loca- 
tion, had  written  authority  from  Linn  to 
make  such  location."  The  court  refused 
to  give  the  above  Instruction,  to  which 
counsel  for  plalntlfls  then  and  there  ex- 
cepted. 

".Secood.  That  the  location  of  a  mining 
claim  upon  the  public  mineral  lands  of 
the  United  States  under  the  laws  of  tbe 
United  States  is  the  creation  ot  an  interest 
In  lauds  within  the  purview  of  the  statute 
of  frauds,  and  an  agent  cannot  make  such 
location  for  bis  principal,  unless  be  be 
thereunto  authorized  by  his  principal  in 
writing."  The  court  refused  to  give  the 
above  Instruction,  to  which  counsel  for 
plaintiffs  then  and  there  excepted. 

"  Third.  If  the  Jury  believe  from  the  evi- 
dence that  plaintiffs  were  in  possession  o( 
tbe  premises  in  dispute,  and  that  defend- 
ants entered  and  ousted  them  ther^rum. 
they  will  find  for  plalntirTs.  unless  the  ]ut7 
believe  from  the  evidence  that  defendants 
btid  a  better  right  to  the  premises  than 
the  plaintiffs."  Given.  Assigned  as  error 
4L 

"Fourth.  If  thejury  believe  that  French 
had  authority  to  act  as  the  agent  ot  lAan 
In  locating  tbe  ground  In  controversy, 
that  authority  could  not  l>e  delegated  by 
French  to  any  other  person  without  ex- 
press authority  from  Linn  to  do  so. "  Tbe 
court  reused  to  give  the  above  instruc- 
tion, to  which  counsel  for  plaintlfhi  then 
and  there  excepted. 

''Fifth.  II  Moreland  had  the  authority 
to  make  the  location  In  question,  defead- 
ants,  In  order  to  avail  themselves  of  It, 
must  show  that  the  location  was  niade 
in  accordance  with  the  local  rnlea  and 
regulations  of  miners  In  tbe  mining  dfa- 
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trict  in  which  the  said  locatiua  vraa 
made,  and  that  the  uotlce  of  location  was 
traoHinitted  to  the  county  recorder  within 
alxty  days  after  the  location  was  made." 
The  court  refused  to  give  the  above  In- 
Btractlon.  to  nbich  counsel  for  plaintiffs 
then  and  there  excepted. 

Sixth.  If  the  location  of  the  mining 
claim  in  question  was  made  In  the  name 
of  Linn  by  Moreland  and  Krench,  or 
either  of  them,  for  the  purpose  ot  having 
Linn  convey  to  them,  or  either  ol  them, 
the  whole  or  any  part  of  said  mining 
claim  wlthont  further  conslderatiuD, 
Moreland  and  Frencli  having  already  lo- 
cated two  handred  feet  each  on  the  same 
lude,  and  Linn  ratified  the  act  of  location 
for  the  purpose  ot  making  such  convey- 
ance, such  location  was  void,  as  made  in 
fraud  and  evasion  of  law.**  Given.  As* 
signed  as  error  42. 

"Seventh.  That  If  the  Jury  believe  from 
the  evidence  that  Linn  and  French  were 
partners,  and  that  French  located  the 
ground  in  controversy  in  the  name  o(, 
and  for  the  individual  use  of.  Linn,  and 
not  for  Linn  and  French,  then  the  part- 
nership conferred  no  authority  upon 
French  to  locate  for  Linn."  The  court 
refused  to  give  the  above  Instraction,  to 
which  counsel  tor  plalntltliB  l^en  and  there 
excepted. 

"  Eighth.  Tiiat  no  person  can  malte  more 
than  one  location  upon  the  same  lead  or 
lode.**  Thecourt  refused  to  give  the  above 
instruction,  to  which  counsel  for  plaintiffs 
then  and  there  excepted. 

"Ninth.  A  person,  having  made  for  him- 
self, or  other  person  or  persons,  a  location 
for  intning  purposes  on  a  quartz  lead  or 
lode,  cannot  afterwards  malte,  either  for 
himself  or  any  other  person,  another  loca- 
tion on  the  same  lead  orlode. "  The  court 
refused  to  give  the  above  instruction,  to 
which  counsel  for  plaintiffs  then  and  there 
excepted. 

The  court  also  gave  the  jury  the  follow- 
ing instructions: 

"  First.  A  party  tocatini?  a  mining  claim 
upon  the  public  lands  of  the  United  States, 
and  complying  with  the  laws  of  the 
United  States  aud  with  the  local  rules  and 
customs  of  miners  in  the  mining  district 
Id  which  the  claim  Is  situated.  In  locating 
and  holding  such  claim,  acquires  a  right 
to  the  poBsesalon  ot  such  claim  against 
every  one  except  those  who  have  legally 
appropriated  such  claim  prior  to  such  lo* 
cation. 

*' Second.  It  the  location  of  the  mining 
claim  in  question  was  made  in  the  name 
ot  Lir.n  by  Mor^aud  and  French,  or  ei- 
ther of  them,  for  the  purpose  of  baring 
Linn  convey  to  them,  or  either  of  tbera, 
the  whole  or  any  part  of  the  said  mining 
claim,  without  further  consideration, 
jSlnreland  aud  French  having  already  lo- 
cated two  hundred  feet  each  upon  the 
same  lode,  then  the  location  was  absolute- 
ly void,  and  made  In  fraud  and  evasion  of 
law."  To  the  above,  counsel  for  defend- 
ants then  and  there  excepted. 

"  Third.  A  dooa  ffde  possession  of  the 
premises  by  plaintiffs,  of  however  short 
duration,  prior  to  an  ousterby  defendants, 
will  entitle  plaintiffs  to  ref^over,  unless  de- 
fendants show  a  better  right  to  posses- 


sion than  that  of  the  plaintiffs."  To  the 
above  the  counsel  for  defendants  then  and 
there  excepted,  and  assigned  as  error  43 
the  giving  of  said  second  and  third  in- 
structions. 

"(44)  That  it  was  error  to  refuse  a  new 
trial  In  this:  that  the  evidence  is  insuffi- 
cient to  Justify  the  verdict. 

"  (45)  That  it  was  error  to  refuse  a  new 
trial  In  this:  that  the  verdict  is  against 
the  law  aa  given  to  the  Jury  by  the 
court. " 

In  approaching  the  consideration  of  this 
case,  we  flud  a  multitude  ot  objections  to 
evidence  certified  from  tbe  court  below, 
and  we  deem  it  well  to  call  attention  to 
some  genfral  rules  on  the  subject.  In  do- 
ing so  we  do  not  mean  to  reflect  on  tbe 
practice  of  attorneys  in  this  particular 
case;  on  tbe  contrary,  we  feel  more  like 
complimenting  tbe  counsel  on  both  sides 
tor  tbe  extraordlnthry  care  bestowed  on 
the  case,  and  for  tbe  very  able  brl^s  filed, 
which  have  rendered  the  examination  of 
the  questions  raised  more  a  pleasure  tor 
the  court  than  a  task.  But  it  is  aston- 
ishing bow  many  appeals  are  lost  through 
a  defect  in  the  transcript  as  to  tbe  pres- 
entation of -the  grounds  of  objection  to 
evidence.  Case  after  case  uCcura  In  every 
stare  where  the  whole  benefit  ot  an  objec- 
tion Is  lust  by  an  imperfect  record  on  the 
matter  ot  exceptions  to  evidence.  Tbe 
mere  exception  Itpelf  Is  generally  taken 
correctly,  and  we  think,  as  a  matter  of 
fact,  that  the  proper  grounds  of  objection 
are  generally  stated  on  the  trial,  and 
strenuously  urged;  but  when  the  record 
comes  to  the  supreme  court  the  transcript 
fails,  with  wonderful  frequency,  to  show 
what  grounds  of  objection  were  urged, 
and  the  benefit  of  the  exception  is  lost. 
This,  doubtless,  arises  in  a  great  measure 
from  the  absence  of  phonographic  report- 
ers, and  the  disinclination  of  all  partly  to 
stop  in  the  midst  of  a  trial,  and  keep  a 
judtce  and  jury  waiting,  in  order  that 
counsel  may  clearly  settle  their  exceptions. 
We  know  that  it  is  very  hard  to  do  this  In 
the  absence  of  short-band  writers,  but  un- 
til a  more  enlightened  public  opinion  fur- 
nishes UB  with  these  wonderful  aids  to  the 
dispatch  of  business,  we  must  plod  on  In 
the  old  cumbrous  way,  and  let  juries  pos- 
sess their  souls  In  patience,  as  best  they 
may.  We  hope  the  consideration  we  have 
given  this  subject,  and  the  reference  we 
have  made  to  adjudications  on  the  point, 
will  enable  tbe  bar  of  this  territory  to 
avoid  many  difficulties  of  this  kind  in  the 
future. 

The  cases  where  we  are  called  on  to  re- 
view rulings  on  tbe  admission  of  evidence 
may  be  reduced  to  two  classes:  (I)  When 
the  party  objecting  was  overruled,  and  he 
appeals;  (2)  when  the  party  objecting 
was  sustained,  and  tbe  other  side  appeals. 
In  the  first  case,  where  tbe  party  objecting 
was  overruled,  and  he  appeals,  he  must 
show  by  the  record  (1)  what  the  ques- 
tion was.  and  what  answer  was  given  to 
It,  or  what  the  evidence  was  wfalcb  was 
Introduced  against  his  objection.  This  is 
important,  because  tbe  evidence  admitted 
may  not  injure  him.  The  answer  may 
have  been  In  his  favor.  It  is  not  necessary, 
that  be  should  show  clearly  that  be  was 
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fnjared,  because  that  would  often  be  im- 
possible, but  he  must  show  that  the  evi- 
dence was  admitted  a^alnat  his  valid  ob- 
jection, wliich,  It  may  be,  has  injured  him ; 
for  the  object  ol  ^rantinK  a  review  by  this 
court  Is  not  to  determine  the  abstract 
question  as  to  whether  the  judge  below 
ruled  correctly  or  not,  but  to  give  relief  In 
case  a  party  may  have  been  injurpd  by  an 
erroneous  ruling.  (2)  He  must  net  out 
enough  ol  the  evidence  to  Illustrate  the 
point  of  bis  objection,  and  to  raise  the 
presumption  that  he  may  have  been  in- 
jured; bat  where  error  Is  afaowD,  Injury 
will  be  presumed,  unless  the  contrary 
clearly  appears.  (3)  He  must  show  what 
kind  of  an  objection  was  made;  and,  to 
avail  him  here,  he  must  show  that  the  ob- 
jection as  made  was  fcoud.  Then  it  is  for 
the  other  party  to  see  that  the  statement 
made  contains  a  showing  sufficient  tosus- 
tain  the  admission  of  the  evidence  as 
against  the  objection  made.  The  amoant 
of  showing  the  latter  party  raust  make  de- 
pends upon  the  nature  of  the  objection. 

11  the  party  objecting  interpose  merely  a 
general  objection,  all  that  is  necessary  is 
to  show  enough  to  obviate  the  general  ob- 
jection. If  the  objection  Is  specific,  all 
that  is  necessary  is  to  show  enough  to  ob- 
viate the  specific  objection  an  made.  Be- 
yond this,  we  cannot,  In  reason,  require 
mm  to  go.  He  should  defend  himself 
'against  the  particular  attack  made,  but 
we  cannot  ask  him  to  fortify  himself 
against  all  possible  attacks  which  might 
have  been  made.  In  thesecondcase,  where 
the  party  objecting  was  sustained,  and 
the  other  side  appeals,  and  asks  to  have  the 
ruling  declared  erroneous,  the  party  ap- 
pealing must  seethat  therecord  shows  (1) 
what  question  he  asked,  or  what  evidence 
he  sought  to  introduce;  (2)  Hufflcieut  of 
the  other  evidence  to  Illustrate  the  atlmls- 
sibllityor  that  offered;  (3)  that  the  evi- 
dence so  offered  was  excluded;  (4)  that 
there  is  reasonable  ground  to  presume 
that  he  may  have  been  Injured  by  such  ex- 
clusion. The  other  party  mast  see  that 
the  record  shows  good  grounds  of  ezcln- 
elon. 

What  grounds  of  objection  will  be  con- 
sidered on  appeal.  The  supreme  court,  in 
examining  a  question  as  to  whether  a  rul- 
ing of  the  court  below  on  an  objection  to 
evidence  was  correct  or  not,  will  not  con- 
sider any  other  grounds  of  objection  to  the 
evidence  than  those  urged  in  the  court  be- 
low. This  rule  is  of  universal  adoption  in 
the  courts  of  this  country.  We  do  not  see 
that  it  makes  any  difference  which  party 
it  Ih  thatcomplalns  of  the  ruling,  the  quea- 
tion  not  being  one  of  parties,  but  simply 
whether  the  rnllng  was  correct  or  not. 
Of  coarse,  no  one  can  complain  of  the  rul- 
ing unless  he  appeals.    Martin  v.  Travers, 

12  Cal.  24.5,  and  numerous  cases  there  cited : 
People  v.  Qlenn,  10  Cal.  33,  and  cases  here- 
inafter cited  under  the  question  as  to  what 
is  tlie  effect  of  a  general  objection.  The 
reason  of  the  rule  Is  apparent.  Courts  are 
instituted,  and  Jadicial  proceedings  are 
granted, for  the  purposeof  securing  speedy 
Justice.  The  right  of  parties  to  be  pro- 
tected against  improper  evidence  is  mutual, 
and  is  secured  in  the  most  ample  manner. 
All  that  is  required  la  that  the  party  com- 


plaining state  a  proper  objection,  and.  if 
the  judge  below  refuse  to  exclude,  when 
the  proper  objection  is  made,  or  exclude 
when  the  objection  made  is  not  proper,  re- 
lief is  granted  here  on  review.  But  a  par- 
ty wishing  the  benefit  of  the  remedy  must, 
at  the  time  he  complains,  show  how  be  is 
hurt;  in  the  language  of  tbeoldaathor- 
Ities,  "he  must  lay  his  finger  upon  the 
point  of  objection."  2  Bac.  Abr.  529.  See. 
also,  Martin  v.  Travers,  12  Cal.  245;  Vrier 
V.  Jackson,  8  Johns.  396;  Jackson  v.  Cad- 
well.  1  Cow.  622;  Whiteside  v.  Jackson, 
1  Welid.418;  Waters  v. Gilbert,  2 Cash.  39: 
Covillaud  V.  Tanner,  7  Gal.  88.  He  must 
not  merely  complain  in  a  general  way.  and 
say  that  to  let  certain  evidence  in  will  hart 
his  case,  and  that,  nnder  the  law,  it  ought 
to  be  excluded,  and  leave  the  judge  and 
opposite  side  In  the  dark  as  to  what  prin- 
ciple of  law  he  relies  on,  and  compel  them 
to  decide  hap-hazard,  or  else  stop  the  trial 
of  the  cause  with  a  Jury  waiting,  wbUe 
the  counsel  examine  the  whole  body  of 
the  law,  from  the  earliest  judicial  exposi- 
tions down  to  the  latest  act  of  legislature, 
to  see  II  they  can  discover  any  valid  ob- 
jection to  the  testimony.  The  opposing' 
counsel  can  make  no  reply  to  a  general  ob- 
jection except  to  throw  the  whole  respon- 
sibility upou  the  Judge  at  once,  or  else  be- 
gin systematically,  and  argue  that  un- 
der any  possible  objection  the  testimooy 
should  come  In.  Many  trials  under  such 
a  system  would  practically  never  end. 
The  effect  of  it  would  be  to  compel  one 
party  to  fight  in  the  dark,  not  knowing 
when  his  opponent  intended  to  strike, 
while  the  other  would  be  free  to  choose 
his  weapons,  and  the  time  and  place  to 
use  them.  Such  things  may  do  in  love  or 
war,  where  all  things  are  said  to  be  fair; 
but  lite  Is  too  short  to  transact  business 
on  such  a  system  in  courts  of  Justice.  It 
maybe  urged  that  where  a  iudge  below 
has  ruled  on  an  objection,  we  should  up- 
hold bis  ruliag,  11  any  reason  can  be  found 
to  snstain  It,  even  thoagb  it  be  a  fli0erent 
one  from  that  asRlgued.  as  In  the  caseul 
a  judgment.  It  is  true  that  we  must  do 
so  when  the  ruling  is  correct,  but  the  very 
question  raised  by  theexceptlon  is  whether 
the  ruling  iscorrect  or  not.  We  aredrlven 
at  once  to  the  question:  Did  tbe party 
objecting  state  at  the  time  good  grounds 
of  objection?  If  he  did,  of  course  his  ob- 
jection must  prevail;  If  be  did  not,  of 
course  It  must  fall. 

Why  grounds  of  objection  should  be 
stated.  Theobject  of requlringthegrounds 
of  objection  to  be  stated,  which  may  seem 
to  be  a  technicality,  is  really  to  avoid 
technicalities,  and  prevent  delay  in  tbe  ad- 
ministration of  Justice.  When  evidence  ia 
r)frered  to  which  there  is  some  objection, 
substantial  Justice  requires  that  the  objec- 
tion be  specified,  BO  that  the  party  offering 
the  evidence  can  remove  it,  if  possiblo,  and 
let  the  case  be  tried  on  Its  merits.  .  If  it  is 
objected  that  the  question  Is  leading,  tbe 
form  may  be  changed ;  If  that  the  evidence 
Is  irrelevant,  tbe  relevancy  may  be  shown : 
14  that  it  la  incompetent,  the  incompetencx 
maybe  removed ;  It  that  It  is  immaterial, 
its  materiality  may* be  established;  If  to 
tbe  order  of  introduction,  it  may  be  with- 
drawn and  offered  at  another  time, — and 
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thus  appeals  eoald  olten  be  saved,  delays 
avoided,  and  substantial  justice  adminis- 
tered. Counsel  are  held  to  the  grounds 
of  objection  stated  at  the  time  they  call 
for  a  decision  of  the  Judge  below,  because 
they  are  supposed  to  knoir  the  law  of 
tbtUr  case;  and  It  tbey  do  not  offer  otber 
objections  they  are  supposed  tt*  waive 
them,  and  evidence  admitted  without 
valid  objection  should  stand.  Counsel 
must  not  be  permitted  to  wink  at  the  in* 
troduction  of  evidence  to  which  tliay  think 
there  is  a  valid  objection,  hoping  that  It 
may  beneGt  them.  and.  If  it  goes  the  other 
way,  move  to  exclude  it.  Neither  must 
they  be  permitted  to  plead  inattention  as 
an  excuse.  It  Is  tbelr  busiaees  to  beatten- 
live  un  a  trial,  and  If  they  miss  a  point  by 
neglect  they  must  lose  It.  Neither  can  we 
allow  them  to  strike  between  wind  and 
water  on  the  trial,  and  then  go  home  to 
their  books,  and  study  out  other  objec- 
tions, and  urge  them  here.  Tbey  must 
stand  or  fall  upon  the  case  tbey  made  be- 
low, for  this  court  Is  not  a  torum  to  dis- 
cuss new  points  of  this  character,  but 
simply  a  court  of  review  to  determine 
u  liether  the  rulings  of  the  court  below  on 
the  case  as  presented  were  correct  or  not. 

Effect  of  a  general  objection.  A  general 
objection  is  uuwurthy  of  consideration. 
This  is  stating  the  rule  very  broadly,  but 
perhaps  the  ouly  limitation  It  can  ever  re- 
quire is  in  those  exceedingly  rare  cases 
where  it  tsapparentonthelaceotthe  prop- 
osition that  it  Is  impossible  the  evidence 
Is  or  can  be  available  lor  any  purpose.  As 
the  object  of  requiring  a  specific  objection 
Is  to  enable  the  other  party  to  obviate  it 
U  possible.  If  the  objeotlon  Is  apparent,  and 
It  18  clear  that  the  defect  cannot  possibly 
be  obviated,  a  specific  objection  would 
not  help  the  adverse  party,  and  in  such 
case  a  general  objection  would  be  suffi- 
cient. But,  ol  course,  such  cases  will  be 
very  rare,  and  a  prudent  practitioner  will 
hardly  risk  any  point  on  a  general  objec- 
tion. People  T.  Apple,  7  Cal.  290;  Kiler  t. 
Klmbal,  10  Cat.  267;  Martin  v.  Travers,  12 
Cal.  345:  Baker  v.  Joseph,  16  Cal.  180; 
Mabbett  V.  White,  12  N.  Y.  451 ;  Railroad  Co. 
V.  Pointer.  9  Kan.  629;  Wilson  v.  Fuller, 
Id.  186;  Walker  v.  Armstrong,  2  Kan.  226; 
Jackson  v.  Cadwell,  1  Cow.  639;  Michel  v. 
Ware.  3  Neb.  235;  Johnson  v.  Adieman,  35 
III.  265;  Carroll  v.  City  of  Benlcla,  40  Cal. 
890;  Kosenbeim  t.  Insurance  Co.,  83  Mo. 
230;  Greene  v.Oallagher,  85  Mo. 226;  Clark 
V.Conway, 23  Mo. 438;  Grimm  v.  Gamache, 
25  Mo.  41 ;  Scone  v.  Oil  Co.,  41  III.  85;  Gra- 
ham V.  Anderson,  42  111.  514;  Howell  v. 
Edmonds.  47  111.79;  Moser  v.  Krelgh,49  III. 
84;  Hanlord  v.  Obrecht,  Id.  146;  Harmon 
V.  Thornton,  2  Suani.  851;  Gillespie  v. 
Smith.  29  HI.  473;  gargeant  v.  Kellogg,  5 
Oilman,  273:  Swift  v.  Whitney.  20  III.  144; 
Buntaln  v.  Bailey,  27  111.  410;  Jolin»on  v. 
Adieman,  35  111.  265;  Tuzer  v.  Hershey,  15 
Minn.  261,(011.  197;)  Weide  v.  Davidson, 
15  Minn.  3ri0,  (Gil.  258;)  Schell  v.  Bank.  14 
Minn.  47,  (Gil.  34;)  Gilbert  v.  Thompson, 
14  Minn.  544,(011.  414;)  Bickham  v.Smltb. 
62  Pa.  St.  45;  Batdorff  v.  Bank,  61  Pa.  8t. 
179;  Moore  v.  Bank.  IS  Pet.  802;  Elliott  v. 
PeliBol,  1  Pet.  82H ;  Camden  v.  Doremus,  3 
How.  515,  530;  Ulnde  T.  Longwortta,  11 
Wheat.  109. 


Effect  of  special  obleetion.  An  objection 
that  the  testimony  is  Irrelevant,  without 
specifying  wherein  or  bow  or  why  It  Is  ir^ 
relevant,  will  not  be  considered  In  the  su- 
preme court  as  raising  any  Issue,  it  the 
testimony  could,  under  any  possible  cir* 
cnmskances,  have  been  relevant.  Dreux  v. 
Domec.  18  Cal.  83.  An  objection  that  the 
testimony  Is  Inadmissible  may  be  dlsre* 
garded.  It  amounts  to  no  more  than  the 
assertion  that  the  evidence  is  illegal.  The 
objection  should  lully  and  specifically 
point  out  how  It  is  Inadmissible.  Leet  v. 
Wilson,  24  Cat.  402.  When  an  objection  is 
that  the  evidence  offered  is  Incompetent 
and  lllefcal.  It  Is  the  duty  of  the  court  to 
overrule  it  If  the  evidence  was  admissible 
for  any  purpose.  Sneed  v.  Osbom,  25  CaL 
627;  Bohanan  v.  Hans.  26  Tex.  450.  An  ob- 
jection that  evidence  is  Incompetent  does 
not  raise  any  Issue  as  to  whether  the  ques- 
tion Is  leading  or  not.  The  only  way  to 
raise  such  an  issue  Is  to  object  specifically 
that  tlie  question  is  leading.  Railroad 
Co.  V.  Pointer,  9  Kan.  637.  Where  a  wit- 
ness was  clearly  incompetent  by  express 
statute  as  to  certain  conversations  by  reiu 
son  of  the  defith  of  a  party,  an  objection 
to  the  evidence  as  Irrelevant.  Immaterial, 
or  improper  washeld  not sufticlent.  There 
must  be  a  specific  objection  that  the  party 
is  not  a  competent  witness,  because  the  |ier- 
son  with  whom  hetransacted  thebuslnees, 
and  about  whose  statement  he  proposes 
to  testify,  Is  dead.  Cornell  v.  Barnes,  26 
Wis.  480,  (June  term,  1870.)  This  case  Is 
somewhat  interesting,  from  the  fact  that 
the  court,  while  adhering  to  the  law,  ex- 
pressed its  personal  regret  that  the  proper 
objection  had  not  been  made,  the  party 
deceased  having  been  so  w^l  and  favor- 
ably known  to  the  court  that  It  would 
not  believe  the  charges  made  against  him, 
even  though  the  evidence  had  been  prop- 
erly admitted.  The  objection  was  that 
the  evidence  was  immaterial,  irrelevant, 
and  improper.  But  it  was  very  relevant, 
very  material,  and  very  proper  If  It  were 
competent.  But  the  question  of  Its  com- 
petency was  not  raised,  and  therefore 
it  was  error  to  exclude  It.  An  objection 
to  a  deposition  for  substance  raises  no 
question  as  to  competency,  but  the  party 
objecting  subsequently  raised  the  point  of 
competency,  just  as  the  judge  was  going 
to  charge  the  jury,  asking  to  have  the  evi- 
dence e^luded  for  incompetency. 
fused,  and  refusal  upheld.  On  appeal,  the 
court  said  It  would  be  unjust  to  the  plain- 
tiff to  allow  the  defendant,  after  the  testi- 
mony Is  closed,  and  the  court  ready  to 
charge  tlie  Jury,  to  raise  the  questton  of 
competency  when  he  had  placed  his  objec- 
tions upon  someotiierKt  uundsat  the  time 
tlie  testimony  was  introduced.  If  the  de- 
fendant had  objected  for  competency  at 
the  time,  the  plaintiff  might  have  availed 
himself  of  other  testimony  on  the  points. 
Motley  V.  Head,  43  Vt.  636. 

An  objection  was  made  that  certain 
evidence  was  incompetent.  The  judge  re- 
fused to  entertain  the  objection  nnless  ac- 
companied by  a  spe^'lficatlon  of  grounds 
upon  which  the  party  objecting  claimed 
that  the  evidence  was  incompetent.  Ex- 
ception to  such  ruling.  On  appeal,  the 
supreme  court  declared:  "We  think  the 
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judge  very  properly  refoBed  to  entertain 
the  objection.  A  iu&gei  presiding  at  the 
trial  of  a  cause  in  not  to  be  burdened  with 
the  duty  of  nearchlng:  for  objections  to  an 
inquiry  put  by  counsel  which  the  oppoBln^f 
couDHel  is  bimselt  unable  to  dIacoTer,  or 
which,  it  apparent  to  his  own  mind,  he 
aees  flt  to  conceal  lor  no  other  purpose 
apparently  than  to  prerent  a  full  couHld- 
oration  of  the  objection,  and  with  the  ulti- 
mate intent  of  taking  advantage  of  an  er- 
ror, In  cnue  of  defeat,  which  might  have 
beeu  avoided  If  his  views  of  the  matter 
had  been  fairly  and  candidly  expressed  at 
the  proper  time."  Bundy  v.  Hyde,  50  N. 
H.  121,  (July  term.  1870.)  An  objection 
that  evidence  was  Irrelevant,  Incompetent, 
and  Immaterial  was  held  to  be  merely  a 
general  objection,  and  not  good  If  the  evi- 
dence was  admissible  for  any  purpose. 
Voorman  v.  VolKht,  46  Cal.  898.  There  are 
numerous  authorities  and  adjudications 
In  support  of  the  natural,  common-sense 
proposition  that  a  general  objection  raises 
DO  Issue  except  it  Is  as  to  whether  the  evi- 
dence would  nndnr  any  circumstances  or 
for  any  purpose  be  admitted;  and  that  a 
special  objection  raises  no  other  issue  than 
the  particular  one  tendered.  They  are 
also  in  support  of  the  proposition  that. 
If  a  judge  overrule  a  general  objection,  he 
must  be  sustained, unlessltclearly appears 
that  under  no  possible  circumstances  In 
the  case  could  the  evidence  come  in;  and 
that,  If  lie  sustain  a  general  objection,  he 
must  be  reversed  If  It  Is  possible  that  un- 
der any  view  of  the  case  the  evidence 
might  be  admitted.  That  if  he  overrule  a 
special  objection,  he  must  be  Rustaiued  if 
the  particular  objection  is  bad,  no  matter 
how  many  other  good  objectiuns  might 
have  been  offered;  but.  If  he  sustain  a 
special  objection,  he  must  be  reversed  II 
the  special  objection  urged  is  not  good, 
notwithstanding  that  there  may  be  other 
objectitms  which,  had  they  been  urged, 
would  have  sustained  his  rulings.  The 
policy  of  the  law  la.  evidently,  to  admit 
evidence  uuless  a  good  objection  to  It  is 
clearly  shown.  All  the  equities  and  all  the 
presumptions  are.  not  that  a  ruling  Is  cor- 
rect, but  that  evidence  offered  ought  to 
come  in,  nnleas  at  the  time  it  Is  offered 
good  reason  is  shown  why  it  should  be 
excluded.  "Competency  is  presumed  until 
the  contrary  is  aliown."  Hall  v.  Glttings, 
2  Har.  &  J.  112, 120, 121.  and  cases  cited  by 
Chase,  C.  J.,  at  the  last  page;  Stoddert  v. 
Manning,  2  Har.  &  0.147;  Callis  v.ToIson. 
6  Gill  &  J.  80,  91;  Saxon  v.  Boyce.l  Bailey, 
66;  Smith  v.  White,  5  Dana,  3S2,  aS3. 

Limits  of  cross-examination.  The  first 
five  assignments  of  error  may  be  consid- 
ered together,  they  being  all  based  on  the 
refusal  of  the  court  to  allow  defendants 
to  cross-examine  plaintiffs*  witness  as  to 
what  she  saw  and  did  with  regard  to  an 
alleged  former  location,  at  the  time  she 
claimed  to  have  made  a  mining  location 
on  the  same  premises.  The  witness  testi- 
fied In  chief  that  she  went  upon  the 
ground,  put  up  a  notice,  and  did  some 
work.  On  being  cross-examined,  she  said 
she  did  not  eret^t  any  monument,  but  put 
her  notice  on  a  stone  monument  already 
there,  by  lifting  a  rock,  placing  her  notice 
under  it,  and  then  replacing  the  rock.  She 


was  then  asked  by  d^endants  whether  she 
removed  any  notice  from  the  monument 
at  the  time;  what  she  found  on  the  mon- 
ument at  the  time;  whether  the  premises 
were  not  known  as  the  "Linn  Claim  "at 
the  time ;  whether  she  saw  any  work  done 
on  the  claim  at  the  time;  and  whether 
anybody  else  was  at  work  oo  the  claim 
while  she  wns  at  work  there,  Qeneral  ob- 
jections to  all  these  questions  were  sus- 
tained by  the  court.  Kespondents  argue 
that  defendants  could  not  cross-examine 
as  to  these  matters ;  that  It  was  opening 
defendants*  rase,  and  that  testimony  to 
open  their  cane  could  not  be  so  intro- 
duced. But,  while  respondents  make  this 
argnment  here,  It  does  not  appear  from 
the  record  on  what  grounds  they  urged 
their  objection  below.  No  grounds  are 
stated  In  support  of  any  objection  made 
by  either  party  at  any  time  In  the  trial 
below. 

English  rule.  The  English  rule  on  cross- 
examination  is  that  when  a  witness  has 
been  Introduced  and  sworn  and  examined 
as  to  any  material  point  In  the  case,  the 
other  party  may  cross-examine  him  as  to 
the  whole  case.  Including  any  new  matter 
of  defense;  but  the  extent  to  which  he 
may  be  allowed  to  press  the  witness  with 
leading  questions  will  depend  upon  the 
clrcnmstances  of  the  case,  the  demeanor 
of  the  witness,  bis  apparent  bios,  and 
other  things ;  and  must,  to  a  great  extent, 
be  left  to  the  discretion  of  the  judge.  2 
Phil.  Ev.  896-911.  This  rule  is  followed  to 
a  great  extent  In  the  UnltedStatee.  Par- 
ties may  cross-examine  as  to  all  matters 
pertinent  to  the  issue.  Webster  t.  Lee,  5 
Mans.  335,  (June  term,  1800.)  Wfaeren  wit- 
ness is  sworn  generally  In  a  suit  he  cannot 
be  restricted,  on  cross-exam -jatlon,  to 
such  points  as  the  party  calling  him  may 
choose  to  select.  Merrill  v.  BerkKblre,  11 
Pick.  274.  Chief  Justice  Shaw  oI  Mafsa- 
chusetts  reviews  the  question  thus:  "But 
upon  the  question,  whether,  as  a  general 
rule,  the  cross-examining  party  is  prohib- 
ited from  putting  a  leading  question,  to  a 
matter  not  inquired  of  by  the  party  call- 
ing him,  on  his  examination  In  chief,  there 
is  a  diversity  of  opinion.  It  was  held  by 
Mr,  Justice  Washinoton  that  such  ques- 
tions could  not  be  put.  Harrison  v. 
Rowan,  3  Wash.  C.  C.  580.  Tills  is  a  very 
respectable  authority,  and  entitled  to 
great  consideration.  But  In  the  case  cited 
the  nature  of  the  question  and  the  circum- 
stances under  which  it  was  put  are  nut 
stated,  and  no  argument  was  had.  and 
no  authority  cited.  The  same  view  seems 
to  have  been  taken  by  the  supremo  court 
of  Pennsylvania.  Ellmaker  v.  Buckley,  16 
Serg.  &  R.  77.  But  we  think  the  general 
practice  has  been  otherwise  both  in  Eng- 
land and  in  this  state,  and  Is  so  laid 
down  by  the  compilers.  1  Starkle,  Ev. 
(4th  Anier.  Ed.)  131;  1  Phil.  Ev.  (6tb  Ed.) 
260.  There  Is  one  authority  directly  in 
point,  wherf  the  objection  was  taken,  and 
it  was  decided  by  Lord  Kenton,  at  nisi 
prias,  that  such  leading  qnei^tion  \n  admis- 
sible. Dickinson  v.  Shee.  4  Esp.  67.  So  in 
several  recent  cases  it  has  been  held  that, 
where  a  witness  Is  called  to  a  particular 
fact,  he  Is  a  witness  to  nil  purposes,  and 
may  be  fully  cross-examined  to  the  whole 
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caae,  and  no  distinction  tn  suggested  aa 
to  the  mode  of  crosa-ezamination.  Mor- 
givo  T.  Brydgee,  2  Starkio,  314;  Rex  v. 
Brooke,  Id.  472.  On  the  whole,  the coart 
are  of  opinion  that  the  weight  of  author- 
ity ia  In  favor  of  the  right  to  put  leading 
questions  under  the  circumRtances  Htated. 
and  that  this  is  confirmed  by  practice  and 
experience.  It  Is  most  dewrable  that 
roles  of  general  practice,  of  bo  much  Impor- 
tance, and  of  audi  frequent  recurrence, 
sbould  t>e  as  few,  simple,  and  practical  as 
possible,  and  that  the  distinctions  ebonid 
not  be  multiplied  without  good  cause.  It 
would  1)6  often  difficult  iu  long  and  com- 
plicated examinations  to  decide  whether 
a  question  applies  whoUy  to  new  matter 
or  to  matter  already  examined  Into  in 
chief.  The  general  rule  admitted  on  all 
bauds  iu  tbat  on  across-examlnation lead- 
ing Qu*^tions  may  be  put.  and  the  court 
are  of  opinion  that  it  would  not  be  useful 
to  ingraft  upon  it  a  distinction  not  in  gen- 
eral necessary  to  attain  the  purposes  of 
Jostlce  in  the  investigation  of  the  tmtb 
of  facts;  that  It  would  often  be  difficult  of 
application ;  and  that  all  the  practical 
lEuod  expected  from  it  may  be  as  effect- 
nally  attained  by  the  exercise  of  the  dis- 
cretionary powers  of  the  court,  where  the 
circumstances  are  such  as  to  require  its 
interposition."  Moody  v.Rowell,  17  Pick. 
49S.  28  Amer.  Dec.  S17.  It  should  be  borne 
in  mind  that  the  point  involved  in  the 
case  from  3  Wash.  p.  C.  qnoted  by  Chief 
Justice  Shaw,  was  not  whether  the  wit- 
ness might  or  might  not  be  cross  exam- 
inetl  as  touew matter, but  whetheron that 
cross-examination  leading  questions  as  to 
such  new  matter  might  be  put.  There  is  a 
jseneral  Impression  that  the  right  to  cross- 
examine  implies  the  right  to  put  leading 
questions,  but  the  very  point  of  Harrison 
V.  Bowan,  3  Wash.  C.  C,  Is  that  the  judge 
there  was  of  the  opinion  tbat  such  is  not 
always  the  case  that  you  may  cross-ex- 
amine and  lead  whllu  you  keep  within  the 
limits  of  plaintiff's  cose,  but  that,  when 
you  strike  new  matter,  though  you  may 
BtlU  cross-examine,  you  must  not,  in  tbat 
part  of  the  cross-examination,  put  leading 

auestions;  and,  though  this  seems  a  fine 
istlnctton,  it  may  often  be  broad  enough 
to  secure  valuable  results.  But  in  Massa- 
chusetts and  many  otherstatestbey  reject 
even  this  limitation  on  the  English  rule, 
and  bold  that  leading  questions  may  be 

f>ut  in  cross-examination  as  to  all  matters 
n  issue  in  a  case.  It  may  be  urged  that 
grreat  hardship  to  a  plaintiff  mitrht  arise 
under  so  broad  a  rule:  that  he  would 
never  be  safe  in  calling  any  witness,  unless 
be  knew,  to  an  absolute  certainty,  how  he 
would  stand  the  Are  of  cross-examination 
all  along  the  line  of  the  case;  but,  after 
an  experience  of  60  years  under  this  rule 
In  Massachusetts,  the  court  say.  In  the 
October  term.  1^:  "Experience  has 
shnwn  tbat  this  rule  is  convenient  and 
easy  of  application  in  practice,  and  works 
no  disadvantage  to  the  party  producing 
a  witness.  On  the  othe"  hand,  a  different 
rule,  by  making  it  necessary  for  the  court, 
during  the  examination  of  a  witness,  con- 
Htantly  to  determine  what  is  or  is  not 
n<jw  matter,  npon  which  the  opposite 
party  has  the  right  to  put  leading  ques- 


tions, leads  to  confusion  and  delay  in  the 
progress  of  trials.'*  Beal  v.  Nichols,  2 
Gray,  264.  The  EngllBh  rule  Is  followed 
in  New  York.  .Tackson  v.  Varlck,  7  Cow. 
238;  Varlck  v.  Jackson, 2  Wend.  167;  Bank 
V.  Stafford,  Id.  483.  It  prevails  in  Ver- 
mont, (Linsley  v.  Lovely,  26  Vt.  123:) 
in  Ohio,  (Legg  v.  Drake.  1  Ohio  St.  2S6;) 
in  Mlssoari,  (Page  v.  Kankey,  6  Mo.  433; 
Brown  T.  Barrus.  8  Mo.  2G;  Ballroad  Co. 
V.  Silver,  66  Mo.  265;)  also  In  Wisconsin, 
(Knapp  V.  Schneidei'.  24  Wis.  70.)  To 
what  extent  it  prevails  in  other  states  we 
are  unable  to  say,  on  account  of  the  lim- 
ited number  of  ILepurts  accessible  to  us 
here. 

American  rule.  Greenleaf  says  (volume 
1,  §  446)  that  some  of  the  states  have 
adopted  a  contrary  rule,  which  Is  called, 
by  way  of  distinction, the"American  rule," 
but  refers  to  only  two  cases:  Harrison  v. 
Rowan,  8  Wash.  C.  G.  680.  and  Ellmaker 
V.  Buckley.  16  Serg.  &  B.  77.  But  3  Wash. 
C.  C.  is  not  a  state  report,  and  It  does  not 
say  that  the  cross-examination  shall  not 
be  had,  but  simply  that  leading  questions 
shall  not  be  put  on  such  cross-examina- 
tion as  to  new  matter;  and  Ellmaker  v. 
Buckley  does  not  say  it  shall  not  be  done, 
but  simply  that  it  may  be  refused,  as  a 
matter  In  the  discretion  of  the  judge.  1 
Oreent.  Ev.S447.sayBthat,tiiougb  the  par- 
ty may  not  cross-examine  as  to  new  mat- 
ter before  opening  his  case,  he  may  recall 
the  witness,  and  cross^xamine  falm.  after 
be  has  opened.  In  the  same  section  (447) 
he  says  that  the  rule  is  considered  well 
settled  by  the  supreme  court  of  the  United 
States  that  a  party  has  no  right  to  cfosh- 
examine  except  as  to  facts  and  circum 
stances  connected  with  the  mattera stated 
in  his  direct  examination,  and  quotes  Kail- 
road  Co.  v.  Stlmpsun,14  Pet. 448.  We  can- 
not comprehend  how  this  matter  could 
have  been  considered  by  the  supreme  court 
as  well  settled.  It  certainly  bad  not  been 
settled  by  the  supreme  court  itself.  The 
point  had  never  been  before  thecourt,and 
was  not  before  It' in  14  Pet.  The  question 
before  the  court  was  as  to  the  admissibili- 
ty of  certain  evidence  which  was  excluded 
below.  The  record  showed  tliat  It  was 
offered  tor  the  purpose  of  proving  that  the 
Baltimore  Railroad  Company,  in  making 
a  compromise  with  a  certain  patentee  and 
paying  him  an  agreed  sum  to  settle  a 
claim  he  made  upon  them  for  an  infringe- 
ment of  his  patent,  did  not  recognize  that 
the  patentee's  claim  was  good,  or  that  ho 
had  any  right  in  the  Invention,  but  that 
the  mbuey  was  given  to  him  simply  to  get 
rid  of  him.  The  supreme  court  said  that 
on  this  showing  the  court  below  was  right 
in  excluding  the  evidence;  tbat  it  was 
immaterial,  or  Inconsequential,  as  they 
say;  that  the  reasons  which  Induced  the 
Baltimore  Railroad  Company  to  pay  mon- 
ey to  the  patentee  have  nothing  to  do 
with  the  patentee's  right  to  his  Invention. 
Then,  after  disposing  of  the  question  as 
presented  by  the  record,  they  go  a  little 
furtfaer.for  the  purpose  of  sa'tisfying  couu- 
sel,  and  say  :  "But  it  is  now  said  that  evi- 
dence was  in  fact  offered  fur  the  purpose 
of  rebutting  or  explaining  certain  state- 
ments made  by  one  of  defendant's  wit- 
nesses in  answer  to  cross-examination 
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made  by  plaintiff's  counsel."  TJien  the 
court  replies:  (1)  It  does  not  seem  nat- 
ural from  the  record  that  the  evidence 
could  bare  been  offered  simply  to  rebut 
tbose  statements.  (2)  Defendant  migbt 
bave  objected  tu  the  admission  of  those 
statements  as  not  being  legitimate  under 
the  cross-examination,  they  not  being 
statements  of  fucta  and  circumstances 
connected  with  the  matters  stated  In  his 
direct  examination.  (8)  The  question  is 
then  presented  whether  defendant,  having 
omitted  to  object  to  Improper  evidence 
broughc  oat  on  crosB-ezaminatlon,  can 
thereby  found  a  right  to  Introduce  testi- 
mony in  chief  to  rebut  or  explain  it. 

Tli'is  is  the  question  to  which  all  this  in- 
troductory matter  leads  up,  but  they  do 
not  decide  the  question,  au<l  therefore  It 
cannot  be  said  that,  having  decided  a 
question  wherein  the  other  proposition 
was  taken  as  a  necessary  premise,  they, 
by  implication,  decided  that  also.  They 
(iismiris  tlie  question  with  the  remark-  tha  t, 
If  this  improper  croBs-examinatton  'by  the 
plaintiff  had  brought  out  something  to 
his  disadvantage,  he  would  not  have  been 
allowed  to  rebut  it,  and  therefore  there  is 
great  dltUculty  In  saying  that  If  he  could 
not  do  so  defendant  might;  and  then  they 
waive  the  question  altogether,  and  say 
that  they  place  their  ruling  sustaining 
the  excluelon  of  the  evidence  on  other 
grounds,  viz.,  that  it  was  not  distinctly 
stated  below  that  It  was  offered  in  rebut- 
tal, and  that  It  was  seeking  to  introduce 
parol  evidence  as  to  a  matter  evidenced 
by  a  written  instrument,  without  pro- 
ducing or  accounting  for  the  instrument. 
Now,  is  it  not  apparent  from  this  that 
the  second  declaration,  on  which  it  is 
claimed  that  so  Important  a  principle  as 
the  American  rule  on  cross-examination  is 
founded,  is  a  mere  dictum  occurring  in  the 
statement  of  matters  of  inducement  made 
for  the  purpose  of  bringing  another  ques- 
tion Into  notice,  which  other  question 
was  Anally  dismissed  without  adjudica- 
tion? We  apprehend  that  no  court  holds 
itself  responsible,  or  desires  to  be  held  re- 
sponsible, for  every  incidental  remark 
made  for  the  purpose  of  iliustruting  a 
question  under  consideration.  We  can- 
not kuow  what  the  court  Ineant  by  say- 
ing that  the  principle  involved  In  the  sec- 
ond declaration  was  well  settled.  They 
could  not  have  meant  well  settled  in  Eng- 
land, for  snch  had  never  been  the  rule 
there.  Mor  In  Massachusetts,  Verniont, 
New  York,  Ohio.  WiHconsIn,  or  Mi8S<<uri. 
The  case  they  had  in  hand  was  from  t'enn- 
sylvania,  and  the  ruie  in  that  state  was. 
it  is  true,  settled,  as  the  supreme  court 
says ;  but  whether  tbey  meant  that,  or 
that  it  was  settled  In  the  United  States 
circuit  court  for  Pennsylvania,  or  what 
they  meant,  we  cannot  tell.  A"rfjc/H//j"i8 
defined  by  Bouvler  to  be  "an  opinion  ex- 
pressed by  a  court,  but  which,  not  being 
necessarily  involved  in  the  case,  lacks  the 
force  of  an  adjudication."  It  frefiuently 
happens  that  in  assigning  its  opinion  up- 
on a  question  before  it.  the  court  discusiies 
collateral  qtiestiona.  and  expresses  a  de- 
cided opinion  upon  them.  Such  opinions, 
however,  are  frequently  given  without 
much  reflection  and  without  previous  argu- 


ment at  the  bar,  and  as,  moreover,  they 
do  not  enter  in  the  adjudication  of  the 
point  before  the  court,  they  have  only 
that  authority  which  may  be  accorded  to 
the  opinion,  more  or  lew  deliberate,  of  the 
Individual  Judge  who  announces  It.  1 
Bouv.  Law  Diet.  476.  This  dictum  In  14 
Fet.  may  have  contributed  somewhat  to 
the  declaration  In  Houghton  v.  Jones,  1 
Wall.  705,  which  still  further  contracts  the 
rule.  But  even  the  rule  as  stated  in  14 
Pet.  is  very  broad;  it  covers  an  inquiry 
into  all  the  facts  and  circumstances  con- 
nected with  the  matter  stated  in  the  di- 
rect examination ;  bnt,  while  it  la  broad. 
It  Is  also  uncertain,  and  uncertainty  Is  al- 
most the  greatest  defect  a  rule  can  have. 
Whatever  may  be  urged  against  the  En- 
glish rule.  It  cannot  be  charged  with  un- 
certainty. It  possesses  certainty  even  to 
my  Lord  Goeb's  celebrated  third  d^ree. 
There  la  little  danger  of  trenching  upon  its 
limitations,  for  it  Is  practically  without 
any.  We  do  not  wonder  that  it  is  popu- 
lar with  Judges,  for  It  relieves  them  of  all 
anxiety  upon  one  of  the  most  Intricate 
and  delicate  branches  of  their  duty. 

But  It  seems  very  hard  that  a  party 
may  be  allowed  to  set  np  new  matter  In 
defense,  and  draw  tbe  proof  to  support  It 
out  of  the  plaintiff's  witnesses  by  cross-ex* 
aminatlon.  Doubtless,  it  is  the  appre^ 
bended  hardship  of  this  part  of  the  mle 
which  has  tempted  courts  to  depart  from 
It;  but  whenever  they  have  done  so.  and 
have  failed  to  adopt  some  other  definite 
rule,  great  trouble  and  difficulty  have  fol- 
lowed. The  matter  Is  one  of  the  great^est 
poBsiblemoment.  Itaffecta.or  mayaffect, 
the  examination  of  every  witness  In  the 
opening  of  every  case;  and  It  Is  a  question 
which  the  fi/s//)r/iis  judge  must  pass  upon 
at  once  when  presented.  It  is  of  the 
greatest  importance  to  suitors,  judges, 
juries,  and  counsel  that  some  clear,  well- 
settled  mle  be  adopted,  which  may  be  ap- 
plied with  some  reasunablo  celerity  and 
certainty.  In  California  they  have  cnt 
loose  from  tbe  old  rule,  and  tbe  conae- 
quen  e  is  that  such  renowned  jurists  as 
Baldwin  and  Sanderson  confess  that  even 
on  appeal,  with  full  time  for  examination, 
tbey  have  difficulty  in  coming  to  a  satis- 
factory conclusion  as  to  what  the  judgft 
below  should  have  admitted,  and  what 
be  should  have  excluded.  Under  each  a 
condition  of  things,  no  matter  what  tbe 
ruling  of  the  judge  below  may  be.  there  is 
always  a  fair  chance  for  an  appeal,  it  is 
a  reproach  to  the  law  to  admit  that  sncb 
an  Imputation  is  just.  Rather  than  have 
su:;h  a  state  of  things  obtain  here,  we 
would  be  In  favor  of  adopting  the  English 
role  out  and  ont;  for  that,  at  least,  has 
certainty  to  commend  It.  Judges  in  this 
country,  who  have  worked  under  It,  say 
It  entailH  no  hardship. 

The  first  case  in  California  where  this 
question  arose  was  In  18r»6.  A  majority 
of  the  court  claimed  to  follow  the  casein 
14  Pet.,  and  excluded  tbe  qneation,  but 
Heyokn-frldt,  J.,  dissented,  and  stated 
that  he  thought  the  English  rule  ought  to 
be  adopted.  Landsberger  v.  Gorham,  5 
Cal.461.  in  14  Cal.,fouryear8  later.  Judge 
Baldwin  speaks  of  difficulty  under  the 
construction  adopted  In  California.  He 
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flnally  says  that  the  quesUon  proposed 
was  proper,  but  tbe  only  definite  reason 
he  gtvea  for  Its  propriety  is  that  It  did  not 
concern  new  matter  of  defense,  but  was 
simply  in  dental  of  plaintiff's  case.  He 
comments  on  Greenteuf's  rule,  but  does 
nut  touch  the  point  whether  defendant 
might  nut  subsequently  call  the  witness, 
and  cruss-examlne,  even  on  new  matter. 
Jackson  v.  Feather  R.  &  O.  W.  Co..  14  Oal. 
24.  Tbe  next  time  we  find  tbe  point  ap- 
pearing in  California  Is  in  1864,  wlien  it 
was  held  that,  ''the  witness  nut  having 
teittifit-d  in  chief  upon  the  subject  of  tbe 
alleged  breach,  defendant  had,  in  strict- 
ness, no  rifcht  to  interrogate  the  witness 
apon  that  subject  at  tbat  time. "  Shapt- 
RR.  J.,  In  Aitlcen  v.  Mendenhall.  25  Cal.  213. 
The  qaalifying  words,  "at  that  time," 
might  seem  to  point  to  that  portion  of 
the  rule  In  (ireenleaf  whioh  says  tbat  de- 
fendant may  cross-examine  the  witness  by 
recalling  him  after  his  catie  has  been 
opened.  We  next  find  the  question  raised 
In  Wetherbee  r.  Dunn,  82  Cal.  10ft,  in  1867. 
Defendants  offered  testimony  by  cross-ex- 
amining one  of  plaintiffs'  witnesses,  which, 
thoui;h  relevant,  did  not  tend  to  rebut 
anything  which  that  witness  had  said  iu 
hie  direct  examination.  Held,  that  "it 
was  properly  excluded,  upon  the  objec- 
tion of  plaintiffs  as  to  that  mode  of  proof. 
«So  far  as  we  can  learn  from  the  tran- 
script, the  offer  was  not  subsequently  re- 
newed.** Sandkkson,  J.  By  the  conclud- 
ing sentence.  It  would  seem  that  the 
court  had  also  in  mind  the  provlsiou  in 
Greenleat  as  to  cross-examination  on  re- 
call. The  question  came  up  again  in  33 
Cal.,  in  the  sama  year  as  the  last  case. 
Judge  Sandbrsun  acknowledges  ha%'ing 
difficulty  with  the  point.  The  plaintiff 
sned  for  an  accounting  of  a  partnership, 
concerning  a  mining  company,  in  which 
there  were  shares  of  stock.  Defendant 
asked  one  of  plaintiff's  witnesses,  on  cross- 
examination,  whether  the  plaintiff  had 
not  assigned  to  him  :i5  shares  of  stock, 
which  it  was  not  contended  was  nut  the 
property  of  plaintiff  to  dispose  of  as  he 
pleased.  The  object  uf  the  question  was 
evidently  to  throw  some  discredit  upon 
tbe  witness,  as  showing  him  to  be  biased 
in  favur  of  plaintiff.  He  says  that,  the 
court  erred  In  prohibiting  the  cross-exam- 
ination, but  the  only  reason  he  gives  Is 
that  the  witness  was  intimately  asso- 
ciated with  the  plaintiff  in  matters  direct- 
ly connected  with  the  facts  Involved  In  the 
action,  and  spoke  to  the  main  points  in 
issue;  that,  under  the  circumstances,  the 
defendant  had  aright  to  test  his  credibil- 
ity by  any  mode  of  examination  that  was 
calculated  to  illustrate  the  attitude  and 
relation  i/t  the  witness  to  the  parties  and 
the  subject-matter  uf  tbe  action.  Harper 
V.  Lamping.  33  Cal.  041. 

But  tbe  question  Is,  under  what  general 
principle  ol  law  was  it  proper  to  exclude 
this  question?  How  Is  a  party  to  bring 
himself  under  tbe  rule  of  this  case?  How 
is  he  to  know  what  may  reasonably  be 
held  to  be  within  the  rule  in  Harper's 
Case?  Tbat  thedeciuion  did  not  settle  the 
point,  we  may  infer  from  the  {a6t  that  It 
was  very  soon  after  again  presented  to 
the  court.   We*  find  It  In  Thornton  r. 


Hook.  36  Cal.  228.  In  1868.  Plaintiff  sned  a 
sheilff  tor  attaching  and  taking  from  him 
a  team  of  horses.  In  presenting  Ills  case 
he  proved  by  a  witness  that  be  had  placed 
tbe  horsee  In  possession  of  witness  to 
keep  them  tor  him  on  witness'  farm,  and 
that  while  witness  was  so  keeping  them 
tor  himtheisheriff  attached  and  took  them 
in  a  suit  brought  by  creditors  agalnat  one 
Bogart.  Defendant,  on  cross-examina- 
tion, asked  the  witness  If  he  knew  how 
plaintiff  came  Into  possession  of  the 
horses,  and  If  he  knew  whether,  before  the 
property  was  put  Into  bis  possession  by 
plaintiff,  it  bad  ever  belonged  to  Bogart. 
Excluded.  On  appeal  the  court  began  by 
declaring:  "It  is  not  always  easy  to  de- 
termine the  precise  point  beyond  which  a 
cross-examination  should  not  be  allowed 
to  proceed."  They  say,  In  effect,  that  this 
question  tended  to  thedestructlonof  plain- 
tiff's case,  but  it  also  tended  to  help  de- 
fendant's case;  that  It  was  pertinent  to 
tbe  matter  pending,  but  that  it  also 
affected  new  matter.  Then  they  say  they 
will  declare  no  rule  In  auch  a  case,  but 
leave  it  to  the  discretion  of  tbe  jndge  be- 
low, and  cite  Ellmaker  v.  Buckley  and  7 
('usb.  as  authority  for  so  doing.  But  the 
case  in  7  Cush.  (Burke  v.  Miller,  550)  is  a 
Massachusetts  case,  where  tbe  £ngllsh 
rule  prevails,  and  the  right  to  a  full  cruss- 
examtnatlon  was  admitted;  the  only  ob- 
jection made  being  that  the  judge  ordered 
the  defendant  to  wait  till  he  had  opened 
his  case.  There  being  no  denial  to  him  uf 
his  right,  but  merely  a  ruling  on  the  order 
of  testimony,  It  was  held  to  be  dlscretion- 
Rvy  with  the  judge.  But  tbe  supreme 
court  of  Nevada  meet  this  Issuesquarely  on 
this  point  of  double  pertinency,  and  say 
that  in  such  a  case  "the  fact  tbat  circum- 
stances called  forth  by  legitimate  cross-ex- 
amination happen  also  to  sustain  a  cross- 
action  or  counter-claim  affords  no  reason 
why  theysbouldbeexcluded. "  Ferguson  v. 
Rutherford,?  Nev.  391.  And  In  support  of 
such  proposition  they  cite  Mondel  v.  Steel, 
8  Mecs.  &  \V.858.  This  seems  to  us  the 
more  reasonable  doctrine— F/zvt,  because 
there  is  certainty  in  it;  and,  second,  be- 
cause It  seems  unfair  that  a  question,  le- 
gitimate to  bring  out  some  truth  which 
win  help  the  deiendant,  may  besnppressed 
because  it  must  necessarily  bring  out  oth- 
er evidence  which,  in  strictness,  ought  to 
be  offered  at  another  time,  and  possibly  In 
auotber  form.  Illinois  is  also  vague  and 
Indefinite  as  to  just  what  the  new  rule, 
called  the  "American  rule,"  means.  In 
fact,  no  two  auttiorlties  that  we  can  find 
agree  as  to  what  the  rule  is.  The  United 
States  supreme  court,  in  14  Pet.,  does  not 
follow  Greenleat;  the  case  In  1  Wall,  does 
not  follow  14  Pet.;  and  the  state  courts 
follow  none  of  them,  bnt  seem  to  decide 
each  case  on  its  own  Inherent  equities. 
Tbe  first  glimmer  of  light,  in  the  matter  of 
preceflent,  which  we  can  see  upon  the  sub- 
ject of  how  to  proceed,  if  f-e  Eugllsh  rule 
is  departed  from,  is  from  Judge  Baldwin 
in  thecase  of  Jackson  v.  Feather  R.  &  G.  W. 
Co.,  In  14  Cal.  He  decides  the  matter  Hi-st 
upon  the  general  equities,  and  then  adds 
that  there  Is  another  reason  why  the  evi- 
dence was  proper,  vie,  that  It  did  nut  re- 
late to  new  matter  of  defense,  but  was  a 
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merK  denial  of  plalnUtTs  case.  Judge  Oar- 
BKR,or  Nevada,  In  Ferguson  v.  Rotherford, 
7Nev.  390,  takes  up  the  Idea  Bhadowed  forth 
by  Baldwin,  and  evolves  from  It  a  dear, 
definite  rule,  which  everybody  can  under- 
atand,  and  which  any  one  thoroughly 
versed  in  the  effect  of  pleadings  can  apply, 
viz.,  that  the  one  Invariable  teat  to  de- 
termine whether  tbe  cross-examination 
can  be  permitted  to,  does  It  concern  new 
matter  of  defense  or  not?  As  we  nnder- 
atand  the  purport  of  this  decision.  It 
means  that  whatever  is  in  mere  denial  of 
plaintiff's  case  may  be  brought  out  on 
cross-examination,  whether  the  witness 
directly  testified  concerning  U  or  not. 
That  any  ancta  matter  la,  for  this  purpose, 
a  fact  or  cIrcumHtance,  legitimately  con- 
nected with  the  matter  testified  to.  If  the 
witness  has  testified  to  any  material  fact 
In  behalf  of  plaintiff's  case,  be  may  be 
compelled  to  disclose  nn  cross-examina- 
tion all  he  knowsabout  the  plaintiff's  case, 
and  everything  that  will  go  towards  deny- 
ing and  destroying  tbe  case  set  up  by 
plaintiff.  That,  ao  far  as  defendant  has  a 
right  to  cross-examine  on  such  matter,  he 
shall  have  the  fall  benefit  of  cross-exami- 
nation, viz..  the  right  to  make  such  exami- 
nation leoding,  thorouffh.and  exhaustive, 
and  the  fart  that  the  evidence tfausedticed, 
vbite  pertlnmt  to  tbe  p&ndlng  matter, 
will  also  help  defendant's  case,  is  uo 
ground  for  Its  exclusion.  But  he  does  not 
touch  at  all  upon  the  other  point  In  the 
rule  as  given  by  Greenleaf.  (1  Ev.  §  447,) 
that  though  a  party  may  not  before  open- 
ing his  case  introduce  evidence  by  way  of 
crnss-exaniination  of  the  witnesses  of  tbe 
adverse  party,  yet  he  may  do  so  after 
opening  by  recalling  them  for  that  pur- 
pose. We  have  only  one  objection  to  the 
rale  as  stated  by  Judge  Oabbbr,  and  that 
is  the  difficulty  of  applying  It  with  certain- 
ty In  the  hurry  of  ntsi  pr/us trials.  Tbe. 
test  as  to  whether  matter  Is  or  is  not  new 
matter  of  defense  Is,  can  It  be  given  In  evi- 
dence under  a  general  denial?  and  very 
often  It  Is  not  easy  to  say,  at  a  moment's 
notice,  whetber  the  matter  Is  new  or  not 
In  this  sense.  The  rule  wonid  hardly  for- 
ward business  on  the  trial.  There  would 
be  the  same  objection  by  counsel  as  to 
admissibility,  the  same  consumption  of 
time  in  argument,  and  the  same  hesita- 
tion on  tbe  part  of  the  court  to  decide. 
But  there  Is  this  advantage:  After  the 
trial  Is  over,  all  parties  know  Just  what  Is 
necessary  to  determine  whether  an  appeal 
will  lie  or  not.  They  know  where  the  line 
Is  drawn.  They  can  look  for  It,  and  when 
they  find  It  they  know  that  they  have 
struck  "wall  rock,"  and  that  it  is  useless 
to  go  further.  This  is  a  great  deal  better 
than  trusting  to  some  other  man's  Idea  of 
the  general  equities  of  the  case.  Still,  It  to 
a  very  poor  substitute  for  the  plain,  sim- 
ple, English  rule,  which  avoids  all  possi- 
bility of  dispute,  saves  all  contention  at 
the  trjal,  dispatches  the  business  at  once, 
and  yet.acrordingto  the  testimony  of  our 
oldest  and  busiest  states,  hurts  nobody. 
Nevertheless,  the  supreme  court  of  the 
United  States  has  discarded  the  English 
rule,  and  has  furnished  some  suggestions 
for  a  new  role,  which  dlffei'ent  states  have 
accepted  as  a  basis  on  whlcb  to  build  up 


what  is  called,  by  way  of  dtotiuctlon,  the 
"  American  rule, "  though  It  baa  hardly  re- 
ceived an  adoption  sufficiently  general  to 
warrant  such  a  title. 

These  suggestions  have  been  adopted  in 
California  and  Nevada,  and  our  Intimate 
relations  with  these  atatea  lead  aa  to  be- 
lieve that,  on  the  whole,  it  will  be  more 
satisfactory  to  all  parties  Interested  to 
have  our  practice  in  harmony  with  theirs. 
As  the  matter  of  determining  rules  on 
these  matters  is  almost  unlvpreally  left  to 
the  courts,  and  as  It  Is  exceedingly  desir- 
able to  have  something  definite  on  the 
subject,  weshall  adopt  the  following  rales, 
believing  them  to  be  clearly  In  accordance 
with  the  doctrine  held  In  Nevada,  and  sub- 
stantially In  accordance  with  the  practice 
in  Cftlifornla:  (I)  When  an  adverse  wit- 
ness has  testified  to  any  point  material  to 
the  party  calling  him,  be  may  then  and 
there  be  fully  cross-examined  and  led  by 
the  adverse  party  apim  all  matters  perti- 
nent to  the  case  of  the  party  calling  blm, 
except-exclaslvely  new  matter;  and  Dotb- 
Ing  shall  be  deemed  new  matter  except 
it  be  such  as  could  not  be  given  under  a 
general  denial.  (2)  The  fact  that  evidence 
cnlled  forth  by  a  legitimate  cross-exami- 
nation happens  also  to  sustain  a  cross-ac- 
tion or  counter-claim  affords  no  reason 
why  It  shoBld  be  excluded.  (8)  The  party 
entitled  to  cross-examine  may  waive  his 
right  to  do  so  at  the  time,  and  recall  the 
witness,  and  cross-examine  him,  after  be 
opens  his  case.  (4)  The  court,  In  its  dis- 
cretion, may  forbid  the  cross-examining 
party  putting  leading  questions  when  the 
objection  Is  made  that  the  witness  is  bi- 
ased In  favor  of  the  party  cross-examin- 
ing, and  the  conrt  to  satisfied  that  the  ob- 
jection is  good. 

Under  this  view  the  assignments  of  er- 
rors from  1  to  5,  Inclusive,  are  good.  The 
questions  were  Improperly  excluded.  They 
merely  tended  to  show  that  the  title  to 
the  premises  was  really  in  tbe  defendants, 
and  not  In  the  plaintiffs.  In  ejectment  it 
is  not  new  matter  to  set  up  defendant's 
title.  Marshall  t.  Rhafter,  82  Cal.  176.  It 
was  error  generally  to  exclude  the  qoea- 
tion,  because  no  valid  grounds  of  objee- 
tion  were  stated.  A  general  objection  to 
batV 

Errors  6,  7.  8.  The  court  erred  In  reject- 
ing the  evidence  offered  by  defendants 
to  prove  that  plaintiffs  knew  that  tbe 
work  on  the  claim  had  been  done  by  Linn, 
and  that  they  had  examined  the  records, 
and  knew  of  defendants'  title  to  tbe  prem- 
ises in  question,  (1)  because  no  specific  ob- 
jection was  made  to  the  Introduction  of 
this  evidence;  (2)  it  was  evidence  tending 
to  show  title  and  possession  in  defend- 
ants, and  was  therefore  not  new  matter, 
as  was  ruled  in  Marshall  v.  Sbaf  ter.  32  Cal. 
176.  Partlesmustdtotlnguish  between  new 
matter  and  new  evidence,  between  now 
matter  of  defense  and  new  farts  und  clr> 
cumstancea connected  with  plaintiff's  case. 
A  new  fact,  properly  brought  out,  is  in 
one  sense  a  new  matter,  but  it  is  some 
matter  connected  with  plaintiff's  case, 
which  goes  to  break  down  the  case  he  Is 
attempting  to  make;  and  so  long  as  It  is 
not  exclusively  new  matter  of  defense 
which  could  not  have  be^  offered  under 
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a  gennrat  denial  it  is  admlBSlble.  We  do 
not  mean  that  this  evidence  was  proper 
becansd  It  might  eliow  tliat  plaintiffs  bad 
notice  of  defendants*  title;  bat,  whether 
proper  lor  that  purpose  or  not,  it  was 
proiwr  for  defendants  to  show  by  these 
witnesses,  as  well  as  by  any  others,  that 
they  had  located  and  recorded  the  claim, 
and  had  done  work  upon  It.  The  ques- 
tions were  directed  to  facts  going  to  prove 
title  In  defendants,  and  snch  proo!,  II 
made,  would  have  been  In  direct  denial  of 
plaintlff'B  allegation  that  the  title  was  in 
them,  and  therefore  was  not  new  matter 
of  derenHe. 

Error  1 1.  The  court  en-ed  in  rejecting  the 
qnestlon:  "What  authority.  It  any,  did 
yo.a  ever  give  Mr.  French  to  make  loca- 
tions of  mining  claims  for  you  in  this  ter- 
ritoi-y  prior  to  location  of  the  Tiger 
mine?"— because  no  specific  objection  was 
made  to  the  question ;  and  herein  becomes 

gainfully  apparent  the  conseqdence  of 
ringing  a  qneHtlon  before  us  In  this  form, 
because  we  cannot  strlice  Rt  the  heart  of 
the  matter  upon  aucb  an  objection.  The 
object  of  an  appeal  Is  to  settle  something, 
BO  that,  when  the  case  goes  back,  the  par- 
ties can  know  where  tbey  stand  as  to  the 
questions  raised  on  appeal.  What  can  we 
settle  on  this  question?  Are  we  to  go  in- 
toan  examination  as  to  whether  thlsques- 
tion  Is  leading  or  not,  or  whether  it  was 
a  proper  question  to  ask  the  witness  at 
the  time  it  was  propounded,  or  whether 
It  was  Immaterial  or  irrelevant  at  any 
time?  We  cannot  guess  as  to  which  of 
these  points  counsel  desire  a  ruling;  bnt 
as  no  authority  Is  necessary  to  enable  cme 
to  locate  a  milling  claim  for  another,  we 
think  that  the  question  i^ilghtbave  been 
excluded  as  Immaterial,  if  objection  bad 
been  made  on  the  ground.  Bat,  though 
immaterial  so  far  as  authority  to  locate 
being  necMsary  was  concerned,  it  might 
have  been  material  for  some  other  pur- 
pose, and,  therefore,  If  objected  to  as  im- 
material, the  particular  reasons  why  It 
was  claimed  to  be  Immaterial  should  be 
stated. 

Error  12.  The  court  erred  In  excluding 
evidence  of  the  contents  of  the  letter  from 
Linn  to  French,  which  accompanied  the 
deed  and  power  of  attorney  to  French,  be- 
cause no  specific  objection  wns  made  to 
the  Introduction  of  such  evidence.  This 
evidence  stands,  in  one  respect,  on  much 
the  same  ground  us  that  objected  to  in 
the  lust  exception.  We  cannot  tell  what 
objection  plaintiffs  bad  to  it ;  whether  It 
was  Immaterial,  or  that  sufficient  founda- 
tion had  not  been  laid  forlts Introduction. 
We  think  that  the  foundation  was  suffi- 
ciently laid.  We  must  distinguish  In  these 
matters  as  to  the  character,  occupation, 
and  business  habits  ofthe  person  claiming 
to  have  lost  a  paper,  and  as  to  the  impor- 
tMice  of  the  paper  Itself.  If  the  witness 
were  shown  to  be  a  lawyer  or  business 
man,  with  an  established  office  orplace  to 
keep  his  papers,  and  who  claimed  to  be 
unableto  produce  an  importantdocument 
received  by  him  in  the  coarse  of  business, 
we  would  hold  him  to  very  full  proof 
of  loss  and  search;  but  If  it  were  an  un- 
important document,  one  of  trifling  value 
to  anybody*  we  could  not  hold  him  to 


such  full  proof.  But  the  witness  in  this 
case  was  shown  to  be  a  wandering  miner, 
a  prospector  who  moved  over  the  whole 
mineral  region  west  of  the  Rocky  moun- 
tains, flitting  hither  and  thither  at  a  mo- 
ment's notice,  according  as  the  mining  ex- 
citement raged  in  one  part  or  another. 
Naturally  we  would  not  expect  such  a 
man  to  carry  many  papers  about  wiCh 
bim.  He  testified  that  It  was  his  custom 
to  bnrn  all  letters  as  soon  as  answered. 
He  said  that  he  could  not  find  this  letter, 
and  supposed  that  be  had  burned  It,  as 
was  hlscustom.  Itlstruetbatthe  proofs 
of  search  were  not  very  fnll,  and  would  hot 
have  been  sufficient  in  the  case  of  an  or- 
dinary business  man,  with  an  established 
place  of  business  or  residence,  as  to  a 
document  received  bv  him  in  the  ordinary 
coui-se  of  business,  but  In  this  case  we 
think  that  it  was  sufficient.  We  do  not 
see,  though,  bow  it  was  material,  bnt  no 
objection  was  made  on  that  ground. 

Error  13.  The  court  erred  in  rejectinc 
the  question:  "For  what  purposes  did 
you  request  Linn  to  send  you  a  deed  of 
premises  In  controversy,  or  power  of  at- 
torney because  no  specific  objection 
was  offered  to  such  evidence. 

Errors  14-26.  The  court  erred  In  rejecting 
the  evidence  offered,  because  no  specific  ob- 
jection was  arged  againatlts  introduction. 
So  far  asthe  evidence  was  offered  to  rebut 
the  presumption  of  fraud  in  using  Linn's 
name  as  a  locator  with  the  expectation 
«liat  he  would  convey  bis  title  to  French 
or  Moreland,  the  parties  who  made  the  lo- 
cation for  Linn,  It  might  have  been  suc- 
cessfully objected  to  as  immaterial,  be- 
cause no  presumption  of  fraud  arises  From 
such  a  fact.  It  Is  no  fraud  on  anybody 
for  one  man  to  locate  another  In  a  mine, 
and  receive  back  from  such  person  a  deed 
to  the  property,  having  made  no  misrepre- 
aen  tations  to  such  person  as  to  such  trans- 
fer. Nobody  Is  Injured  by  soch  a  proceed- 
ing. The  law  and  customs  of  miners  lier- 
mit  persons  to  make  locations  for  persons 
not  present.  When  so  made,  all  the  title 
anybody  can  acquire  by  location  vests  fn 
the  persons  so  located.  They  cannot  be 
divested  of  it  except  by  their  own  volun- 
tary act,  or  by  forfeiture  in  not  comply- 
ing with  the  rules  and  regulations  of  the 
district.  The  title  thus  acquired  is  theirs 
to  dispose  dr  as  they  piease.  They  may 
bargain,  sell,  transfer,  or  give  It  to  whom- 
soever they  like.  By  having  once  been  lo- 
cated fn  the  claim,  their  right  to  acquire 
any  further  interest  in  the  discovery  by 
location  Is  exhansted.  The  fact  of  their 
non-residence  is  Immaterial,  unless  the 
contrary  is  expressly  declared  In  the  rules 
and  regulations  of  the  district.  Whether 
the  miners  would  have  power  to  disquali- 
fy non-residents  from  being  locatpil  is,  of 
course,  not  passed  upon  here;  but  when 
there  is  no  attempt  at  such  disqualifica- 
tion,non-residents  stand  in  the  same  posi- 
tion as  those  in  the  district.  They  must 
contribute  to  the  development  of  the  dis- 
trict by  working  their  claims,  or  paying 
the  fees,  the  same  as  those  present;  and 
it  has  been  the  policy  of  miners  to  encour- 
age such  locations,  rather  than  look  upon 
them  with  disfavor.  It  causes  their  min- 
ing district  to  be  known  abroad,  and  fur- 
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niBhes  additional  means  (or  Its  develop- 
ment. 

Errors  27-29.  The  court  erred  in  re- 
jecting tlie  evidence  as  to  the  declarationa 
of  plalntiEI's  grantor  relative  to  the 
grounds  on  which  she  based  ber  title,  viz., 
that  she  expected  to  bold  the  premises  be* 
cause  Linn  was  a  non-resident,  and  that 
therefore  his  location  was  not  good,  be- 
cause no  specific  objection  was  urged 
against  such  evidence.  Evidence  on  this 
point  would  have  been  material,  and  ad- 
missible if  It  formed  a  part  of  the  res  f^es- 
tw.  The  witness  was  tbelmmedlate  gran- 
tor of  the  plaintiffs.  Declarations  of  a 
grantor  as  tf>  the  nature  of  the  title  he 
asserts,  when  they  go.  to  limit  his  title, 
are  admissible,  not  only  against  himself, 
but  as  against  parties  claiming  under 
him.  Stanley  v.  Green,  12  Cal.  14«.  The 
reason  of  this  rule  is  that,  wben  a  person 
admits  anything  against  his  own  Interest, 
he  cannot  claim  that  such  admission  is 
unworthy  of  belief.  He  cannot  object  to 
it  as  insufflcient  evidence  against  himself, 
and  bis  grantees  take  hi?  luterent  In  the 
pi'emisee  cam  onere.  It  this  were  not  so, 
a  party  could  always  avoid  his  own  ad- 
missions by  simply  deeding  to  some  one 
else.  But  these  admissions  must  be  con- 
temporaneous with  the  fact  to  which  they 
relate.  The  material  fact  in  the  cnse  of 
this  exception  is  not  the  mere  act  of  Mary 
Sawyer  placing  tbe  notice  on  the  mine, 
but  the  grounds  on  which  she  based  her 
title.  As  lung  as  she  claims  title  to  ths 
premises  she  Is  supposed  to  be  interested 
in  maintaining  that  title.  Any  admis- 
sions made  hy  her  as  to  her  title  during 
the  time  she  claimed  It,  which  would  go 
to  limit,  impair,  or  modify  that  title, 
must  be  admitted  as  against  her  and  ber 
grantees.  But  tbe  moment  she  had  part- 
ed with  the  title,  she  becomes  a  stranger 
to  the  contest,  and  her  remarks  as  to  tbe 
title,  made  after  she  had  ceased  to  claim 
under  It,  are  of  no  consequence.  She  may 
be  interested,  then,  in  decrying  the  title. 
Tbe  evidence  sought  to  be  introduced 
went  to  show  that  she  knew  that  defend- 
ants had  already  located  the  premises, 
and  tbe  reason  assigned  by  her  why  she 
thought  defendants'  title  not  good  was 
the  simple  fact  of  non-resldencc.  Such 
evidence  might  often  be  of  great  impor- 
tance. Defendant  has  a  right' to  show  title 
under  a  general  denial.  The  record  of 
this  title  may  be  lost.  He  may  hare  no 
witness  to  prove  that  be  was  located. 
He  may  have  been,  as  In  this  case,  a  non- 
resident at  tbe  time  he  was  located.  The 
party  who  located  him  may  be  dead  or 
inaccesslblb,  and  then  an  admission  of  a 
would-be  ejector  that  defendant  was  In 
fact  located,  but  that  there  was  a  ques- 
tion whether  he  was  entitled  to  hold  or 
not,  might  be  decisive  of  the  whole  case. 
The  Jury  might  find  that,  the  location  be- 
ing admitted,  he  wasentitlod  to  hold,  not- 
withBtanding  his  non-residence. 

Errors  30.  31.  These  aHsignments  of  er- 
ror are  practically  the  same  as  7  and  8. 
In  7  and  H,  Davis,  one  of  the  plaintiffs,  te»- 
tifying  in  the  opening  in  his  own  behalf, 
was  asked  hy  defendants  In  cross-examl- 
natlun  if  be  did  not  know  that  defendants 
bad  worked  and  recorded  their  claim. 


Objected  to  and  excluded.  Snbseqaently 
defendants,  after  opening  their  case,  called 
Davis  as  a  witness,  and  asked  him  tbe 
same  questions.  Objectefl  to  by  plaintiffs 
Objection  sustained.  Defendants  except, 
and  assign  errors  3U  and  31.  It  was  error 
to  exclude  theteatlmony— F(rst.becanaeno 
specific  objection  was  made  thereto ;  and. 
second,  for  the  reasons  given  In  consider- 
ing points  6,  7,  and  8. 

Errors  32,  33.  The  court  erred  in  exclud- 
ing tbe  evidence  of  Collier  and  Henry  as  to 
mining  customs,  because  no  specific  objec- 
tion was  made  thereto.  Tbe  question 
asked  of  Collier  was  open  to  objection,  as 
being  too  general  tor  tbe  foundation  laid. 
He  showed  a  knowledge  of  tbe  cuatoms 
of  Yavapai  county  alone,  and  was  asked 
us  to  general  customs  without  limita- 
tion to  place;  but  to  raise  tbe  point  the 
special  ground  of  objection  should  liave 
l)een  stated.  Tbe  effect  of  such  an  objec- 
tion, we  may  naturally  suppose,  would 
have  been  to  limit  the  question  to  that 
county,  and  then  there  would  havepr(/b- 
ably  been  no  appeal  on  this  point.  Ques- 
tion 33  to  Henry  seems  to  us  free  from  ob- 
jection as  to  lack  of  foundation,  but,  in 
any  event,  as  no  particular  objection  was 
urged,  and  tbe  question  seems  proper,  it 
was  error  to  exclude  it. 

Errors  34,  85.  Plalntllte  Introduced  proof 
of  an  agreement  between  Thoroe  and  Cas- 
sldy  on  the  one  part,  and  Moreland,  an 
owner  In  tbe  original  Tiger  claim,  on  the 
other,  whereby  Moreland  was  to  locatefor 
them  400  feet  next  north  of  the  premises  in 
controversy,  ou  condition  that  they  would 
deed  back  to  him  one-half  of  the  ground, 
and  tbat  tbe  agreement  was  fully  carried 
out.  Defendants  objected,  wereoverrulcd, 
and  assign  ther&for  errors  34  and  .95.  Tbe 
objections  were  properly  overruled,  no  spe- 
citic  grounds  of  objection  having  been 
stated,  and  we  cannot  say  that  the  testi- 
mony might  not  have  been  admissible  for 
some  purpose.  Counsel  for  plaintiffs  ui^ 
here  that  the  testimony  was  relevant,  and 
of  weight,  as  relating  to  an  attending  cir- 
cumstance going  to  show  a  fraudulent  in- 
tentol  the  original  locators  of  the  Tiger  In 
trying  to  hold,  oy  this  agreement,  more 
ground  ou  the  claim  then  they  were  enti- 
tled to  retain  by  location;  and  tbutsuch 
a  circumstance.  If  proved  as  to  the  Thome 
and  Caasidy  claim,  would  tend  to  raise  a 
presumption,  taken  In  connection  with 
other  circumstances,  that  the  same  thing 
was  true  as  to  tbe  JLlnn  location.  We 
will  notice tlie  point  in  considering  assign- 
ment No.  44. 

Error  36.  The  refusnl  of  the  court  to  give 
the  concluding  clause  of  defendants' second 
instruction  was.  In  effect,  a  refusal  to 
charge  that  a  claim,  being  located  accord- 
ing to  local  rules  and  customs,  a  failure 
to  comply  with  such  rules  as  to  making 
and  holding  the  claim  would  not,  of  Itsiilt, 
work  a  forfeiture,  unless  such  failure  was, 
of  itself,  ordained  by  such  rules  and  cus- 
toms to  be  a  forfeiture.  This  was  error. 
The  geueral  rule  is  that  a  statute  without 
a  penalty  Is  mere  brntnm  fuimen,  TIte 
miners  are  recognised  as  law-makere  in  the 
matters  of  their  rules  and  customs.  Whni 
they  prescribe  a  duty,  and  affix  no  penalty 
for  non-compliance,  bow  are  we  to  know 
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what  penalty  tbey  Intended?  For  us  to 
fix  tlie  penalty  wonid  be  to  make  laws  for 
tbem,  which  we  hate  no  Hght  to  do.  The 
province  of  the  courts  in  this  matteriu 
merely  to  receive  the  evidence,  and  from  it 
to  declare  what  la  W8  or  rules  the  mlnerH 
have  In  (act  adopted.  CoartH  do  not  pre- 
aaine  In  favor  of  forfeltare;  but,  on  the 
contrary,  when  parties  claim  a  forfeiture 
^under  the  mining  laws,  these  laws.  In- 
stead of  beiiis  liberally  construed  to  es- 
tablish the  forfeiture,  will  be  strictly  con- 
strued as  against  it.  Colman  v,  Clements, 
23  Cal.  248.  The  (allnre  of  a  party  to  com- 
ply with  a  mining  rale  or  regulation  can- 
not work  a  forfeiture,  unless  the  rule  Itself 
BO  provides.  Bell  v.  Mining  Co.,  36  Cal. 
219;  McGarrlty  v.  Byington,  12  Cal.  426; 
Kngllsh  V.  Johoaon,  17  Cal.  118. 

Error  37.  Defendants  asked  the  court  to 
instruct  that,  "if  the  defendants  were  In 
the  possession  and  occupancy  of  the  claim 
in  controveray  at  the  time  plalntlfb' 
grantor  attempted  to  make  her  location, 
no  right  was  acquired  by  such  location." 
The  court  refused  to  give  this  Instruction, 
but  gave  In  its  stead  another  and  very 
different  one,  by  inserting  the  words  "lo- 
cated and  lawfully before  the  words  "in 
the  possession."  This  was  calculated  to 
aerionuly  mislead  the  Jury.  It  was  the 
same  as  to  say  to  them  that  possession 
and  occupancy  were  not  sufficient  unless 
accompanied  by  a  formal  location,  and 
that,  in  addition  to  location,  the  posses- 
sion und  occupancy  must  be  lawful.  This, 
HO  far  as  it  related  to  possession  before 
May  10,  1872,  was  error,  and  the  posses- 
sion claimed  in  this  case  was  before  that 
time.  Before  that  time,  possession  and 
occupancy,  su  long  as  they  continued, 
were  sutticlent  to  hold  a  mining  claim 
against  a  would-be  subsequent  locator. 
The  main  object  of  recording  a  claim  is  to 
give  parties  the  opportunity  of  ascertain- 
ing, by  visiting  the  m;ord8,  what  ground 
Ih  claimed  Id  the  district.  The  only  object 
of  putting  a  notice  on  the  claim  Is  that  It 
shall  speak  for  the  owner  In  hie  absence, 
and  to  give  notice  to  parties  coming  on 
the  premises  that  some  ooe  has  claimed 
them;  but  If  the  party  is  there  himself  in 
possession  and  occupancy  of  the  claim  by 
himself  or  bis  agent,  he  gives  the  parties 
fully  as  much  notice  as  they  could  derive 
from  Inspecting  a  slip  of  paper.  If  It  be 
BOggested  that  a  written  notice  speaks 
with  more  certainty,  the  answer  is  that  It 
is  doubtful  it  that  be  so.  A  notice  never 
does  more  in  regard  to  boundaries  than 
to  describe  the  length  of  the  claim.  A 
partyclalming  tu  hold  by  mere  actual  pos- 
session must  murk  his  boundaries  by  such 
distinct  physical  marks  or  monuments  as 
will  indicate  to  any  person  what  bis  ex- 
terior boundaries  are,  and  he  must  oc- 
cupy within  them, or  do  work  which  is  In- 
tended to  affect  the  premises;  and  he  is 
bound  by  any  declaration  he  may  make 
as  to  what  his  possession  covers,  in  this: 
that  he  cannot  hold  mure  than  he  claims. 
It  he  claims  more  than  the  law  allows  him, 
a  stranger  may  locate  the  surplus,  Just  as 
be  could  In  case  a  written  notice  claimed 
an  excess.  Of  oourse,  If  the  .miners  harl 
l^islated  upon  the  subject,  and  In  their  lo- 
cal assemblies,  known  as  "miners' meet- 


ings," bad  adopted  a  law  that  mere  pos- 
session should  not  hold  against  a  party 
regularly  locating  under  the  laws,  then 
such  possession  would  not  prevail  as 
against  such  subsequent  location;  but,  in 
the  absence  of  such  law,— and  Its  absence 
is  presumed  antll  the  contraryls  buowd,-*> 
actual  possession  la  good  so  long  as  It 
lasts.  Before  lfi66,  the  courts,  of  their  own 
motion,  adopted  the  rules,  regulations, 
and  customs  of  miners  as  a  standard  by 
which  to  determine  issues  arisme  between 
such  miners.  But  from  July  26,  lS(i6.  to 
May  10, 1872,  which  covers  the  possession 
and  occupancy  Involved  In  this  case,  citi- 
zens, and  t-bose  who  had  declared  their  in- 
tention to  become  such,  wore,  by  act  of 
congress,  permitted  to  explore  and  occupy 
mineral  lands  of  the  public  domain,  sub- 
ject to  such  regulations  as  might  be  pre- 
scHbed  by  law  and  the  local  customs  or 
rules  of  miners  in  the  several  mining  di»- 
trlcts,  BO  tar  as  tbe  same  were  not  in  con- 
flict with  the  laws  of  the  United  States. 
Here  was  as  absolute  a  grant  of  l^isla- 
tlve  power  given  to  tbe  miners  themselves 
as  coDgrc^  ever  gave  to  the  legislature  of 
any  territory,  or,  rather,  much  larger,  for 
there  was  no  local  veto  that  could  nullify 
their  acts.  The  customs,  rules,  or  regula- 
tions of  miners  were  thus  given,  with  the 
limits  named,  the  full  force  of  legislative 
enactments,  as  binding  apon  the  courts 
of  this  territory  as  any  law  of  the  legisla- 
ture, and  subject  to  the  very  same  rules  of 
const  ruction.  It  gave,  in  this  country, 
probably  tlie  first  example  of  the  pure  de- 
mocracies of  ancient  times  as  seen  in  the 
Grecian  states,  when  the  citizens  made 
tbelr  laws,  not  through  the  medium  of 
representatives,  but  by  asaembling  in  per- 
son,and  directly  declaring  their  will  in  the 
matter.  These  laws  come  directly  from 
the  source  of  all  political  power.— the  peo- 
ple themselves, — duly  authorized  to  act 
in  this  manner;  and  this  Is  why  they  have 
Just  as  much  solemnity  and  binding  force 
as  though  they  had  been  enacted  by  repre- 
sentatives of  the  people  Instead  of  the  peo- 
ple  themselves. 

The  questions  as  to  mlea  or  customs, 
thus  atlupted,  are  tbe  same  as  with  any 
other  legislative  acts  prraented.  Did  the 
act,  or  rule,  be<;ome  a  law?  Was  it  in 
force  at  th^  time  claimed?  What  is  the 
meaning  of  the  words  used?  What  rule  do 
tbey  estahlisb?  Uow  does  that  law  or 
rule  affect  the  case?  Up  to  May  lO,  1872, 
there  was  generally  no  limit  to  the  power 
of  the  local  legislatures  known  as  "miners' 
meetings"  except  the  general  principles  of 
law.  During  this  time,  then,  actual  pos- 
session was  good, so  furas  It  did  notelalm 
more  than  tbelaw  alloned;  It  not  being 
shown  that  a  failure  to  comply  with  the 
rules  by  posting  a  notice,  recording,  work- 
ing, etc.,  was  of  itself  declared  to  work  a 
forfeiture.  Since  May  10,  1872,  there  are 
some  restrictions  npun  the  powers  of  min- 
ers to  legislate.  The  United  States  act  of 
May  10, 1S72,  prescribe  some  conditions  as 
being  necessary  to  sustaina  possessory  tl- 
tle.and  expressly  declares  that  a  failure  to 
comply  with  those  conditions  wilt,  of  i^ 
self,  work  a  forfeiture,  and  leave  the  prem 
ises  open  to  relocation.  But  those  pro- 
visions do  not  apply  to  this  case  as  to  the 
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points  now  In  hand.  It  wae  also  error  to 
insert  the  word  "lawlully, "  as  qualifying 
the  possession  and  occupancy  of  the  prem- 
ises in  coutroTersy,  without  explaining 
what  force  or  meanlufc  It  was  intended 
the  term  should  have.  People  r.  Byrnes, 
3U  Cal.  206.  I«gal  terms  tnust  not  be  used 
without  explanation.  There  isa  great  ne- 
cessity fur  this  rule.  The  law  is  full  of  ex- 
prtisnioDB  familiar  as  household  words  to 
a  lawyer,  bat  no  mure  intelligible  than  so 
much  Greek  would  be  tu  the  average  Juror. 
Not  to  go  back  to  the  old  books  at  all, 
but  to  take  the  language  of  judges  in  oar 
own  country  tn  comparatlTely  modem 
times,  it  may  be,  and  doubtless  Is,  perfect- 
ly correct  to  say  that  the  devisee  of  a  re- 
mainder in  fee,  after  death  of  tenant  for 
life,  formerly  had  remedy  by  furmedon  in 
remainder,  or,  on  entry  after  death  of 
donee  for  life,  by  writ  of  entry  declaring 
on  his  seisin,  (Wells  v.  Prince,  4  Mass.  66;) 
that  In  doable  pleading  to  writ  of  enti? 
aar  diaseMa,  first  plea,  nnl  disseisin,  sec- 
ond in  bar,  that  plaintiff  was  never  seised, 
second  is  bad,  (Martin  v.  Wood,  6  Mass, 
tt;)  that  a  plea  of  non-tenure  in  formed  on 
without  remainder  Is  good,  (Prout  v.  Llb- 
by,  14  Mass.  151:)  that  in  a  writ  of  right 
a  plea  of  seisin  to  sarean  easement  1b  bad, 
for  confessing  easement  alone  confesses 
non-flelsin.  (Miller  T.Miller,  4  Pick.  2U;) 
that  darrein  seisin  is  good  against  a  writ 
of  right,  that  generally  a  descent  cast 
tolls  the  entry,  but  the  equity  of  the  Jvs 
postllminli  sumetlmes  saves  the  right  to 
an  infant  heir,  (Smith  v.  Lorillard,  10 
Johns.  357;)  that  In  pleading  a  common 
recovery  as  sued  to  the  use  of  the  tenant 
in  tall,  who  was  to  the  ibrsecipe,  it  is  not 
ne<ressary  to  show  that  the  indenture  to 
lead  the  uses  was  executed  by  him,  (Dow 
V.  Warren, 6  Mass.328;)  that,  In  California, 
defeudant  in  ejectment  must  set  np  subse- 
quently acquired  title  as  In  the  plea  puis 
darrein  continuance,  (Hardy  v.  iTohnson, 
1  Wall. 371 ;)  or  that  nnder  the  plea  of  non- 
tenure, with  disclaimer  and  issue  to  the 
country,  with  or  withuat  finding  for  the 
tenant,  plaintiff  Is  not  entitled  to  posses- 
sion, (Porter  V.  Bnmmery,  10  Mass.  64;) 
but  if  It  be  a  plea  of  nal  disseisin  only,  in 
a  writ  of  entry  by  a  trustee  against  a  ces- 
tui que  trust,  plaintifi  may  recover,  (Need- 
ham  y.  Ide,  5  Pick.  610.)  But  tt  would  be 
a'hardsfaip  to  suitors  to  Instruct  a  Jury  In 
such  l^ngaage,  and  then  say  to  them : 
"Gentlemen,  this  Is  the  law  of  the  case; 
you  are  bound  to  follow  it,  and  render 
your  verdict  accordingly."  Why  should 
not  this  language  be  used?  It  is  English 
by  adoption  and  use;  It  is  ulear,  forcible, 
exact,  and  terse  beyond  any  colloquial 
words  which  can  be  found;  but  the  trouble 
Is,  the  jary  might  not  understand  It.  It 
was  necessary,  therefore,  to  adopt  the 
rule  that  l^al  expressions  should  not  be 
used  without  explanation  in  such  chrcs. 
The  term  "  lawful "  may  seem  siraijle  enough 
for  any  comprehension,  but  day  alter  day 
is  often  spent  in  the  sole  effort  to  deter- 
mine whether  a  certain  act  was  lawful  or 
not.  It  would  be  manifold  error  to  in- 
Btruct,  without  further  explanation.  "If 
you  believe  that  the  defendant  lawfully 
killed  the  deceased,  you  will  acquit;"  for 
that  is  to  make  the  jury  the  judges  of  the 


law.  And  so  of  the  nse  of  any  l^al  term ; 
If  it  is  reasonable  to  think  it  may  have 
misled  the  Jury,  the  use  of  It  without  ex- 
planation will  be  error. 

Error  38.  Defendants,  In  their  sixth  in- 
struction, asked  the  court  to  chat^ge  "  that 
the  HUbsequent  ratification  by  Linn  of  the 
location  by  him  gave  the  location  the 
same  effect  as  if  made  by  himself."  Given, 
with  the  qualiflcntion  added,  "unless  & 
valid  location  by  some  other  penion  bad 
in  the  interval  between  the  location  of 
French  and  the  ratification  by  Linn  t>een 
madeand  perfected;"  thus  Baying,  in  effect, 
that  the  title  in  an  absent  locator  does 
not  become  perfect  until  he  has  knowledse 
of  it  and  rntides  It.  This  was  error. 
When  a  location  Is  made  for-  an  absent 
locator,  whether  with  or  without  author- 
ity, or  with  or  without  his  knowledge, 
whatever  rights  are  given  to  him  by  such 
location  vest  In  him  at  once;  and  eveo  the 
person  locating  such  absentee,  wltboat 
authority, cannot  takedown  tfaenanaa  of 
such  absentee  and  Insert  another,  even'  It 
he  do  It  before  the  absent  locator  has 
knowledge  of  the  fact  that  he  has  been 
located.  Morton  v..  Mining  Co.,  26  Cal. 
527. 

Error  S9.  The  court  refused  to  give  the 
words  in  defendants*  seventh  Instruction, 
"and  a  location  made  by  one  person  for 
and  in  the  name  of  another  vests  a  right 
in  the  one  for  whom  the  location  is  made, 
which  can  only  be  divested  by  his  own  acts 
or  omissions,  or  by  operation  of  law." 
This  was  error.  Id.  The  court  added  the 
words,  "but  some  authority,  express  or 
implied,  moBt  exist,  or  the  agency  must  be 
ratified  before  other  valid  claims  inter- 
vene. "  This  was  error.  It  tended  to  mis- 
lead the  jury.  .\8  a  matter  of  law,  there 
Is  implied  authority  In  the  very  act  of 
making  the  location,  but  It  tended  to  Im- 
press upon  the  Jury  that  some  other  au- 
thority was  necessary.  None  other  is  re- 
quired. Id.  Counsel  for  respondents  nrge 
that  a  mining  claim  te  an  interest  in  lands 
within  the  meaning  of  the  statate  of 
frauds,  and  thatit  cannot  becreated  with- 
out authority  In  writing.  The  point  is 
not  fairly  before  us,  and  we  will  dismtaa 
It  with  the  remark  that  the  object  of  the 
statute  is  to  guard  the  owner  of  an  estate 
in  lands  against  any  new  estate  In  the 
same  property  being  created  fur  another 
out  of  the  estate  of  the  owner,  except  by 
the  operation  of  law,  or  by  his  written 
consent.  This  writing  Is  to  be  signed  by 
the  party  creating  the  estate,  or  by  some 
one  having  written  authority  to  do  so. 
The  party  who  locates  a  mine  obtains  an 
estate  therein  by  such  an  act,  but  It  Is  not 
he  who  creates  that  estate.  Whatever 
estate  he  obtains  he  derives  from  some 
source.  There  Is  a  proprietor  of  the  land 
above  him.  This  proprietor  says  to  the 
locator:  "Do  thus  and  so,  aud  you  may 
have  a  certain  estate  in  the  mine."  The 
locator  periorms  the  act  and  obtains  the 
estate,  but  It  is  the  proprietorwho  creates 
the  estate  in  him.  If  another  person 
places  a  notice  on  the  claim,  that  other 
person  does  not  thereby  create  an  estate 
for  anybody.  He  has  no  estate  in  the 
premises  out  of  which  he  can  create  an  es- 
tate tor  another.  He  is  merely  pertorm- 
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ing  tbe  acts  which  are  a  condition  pre- 
cedent to  the  creation  of  an  estate  In  the 
premises  by  the  real  proprietor.  It  le  only 
after  the  estate  comes  Into  being  in  tbe 
locator  that  tbe  stntate  of  frauds  as  to 
bis  acts  in  creating  estates  Id  tbe  premises 
for  others  applies.  The  conrt,  In  refusing 
plaintin's  Inatructfon  on  this  point,  ruled 
correctly. 

Error  40.  The  eighth  Instruction  of  de- 
fendants was  refused,  and  was  as  follows: 
"Tbe  law  makes  the  discoverer  of  a  mine 
the  agent  tor  those  for  whom  he  chooses 
to  act.  and  his  act  becomes  their  act,  re- 
gardless of  the  tact  whether  the  .party  for 
whose  benefit  the  location  Is  made  has 
any  knowledge  of  It  or  not.  In  such  cases, 
however,  the  agent  making  such  iueutton 
has  no  power  afterwards  to  make  any 
change  in  the  same,  so  as  to  affect  inju- 
rlouNly  the  rights  of  the  party  for  whose 
benefit  the  location  was  made.  A  failure 
to  comply  with  the  local  rul«  or  customs 
of  the  district  will  not  work  a  forfeiture, 
unless  such  failure  is  declared  by  such 
rules  or  customs  to  be  a  forfeiture. "  This 
Instruction  Is  obnoxious  to  criticism  in 
this:  that  It  contains  two  distinct  legal 
propositions  relating  to  entirely  different 
questions.  Still  it  stated  the  law  correct- 
ly as  to  all  cases  arising  before  May  10, 
]872.  of  which  this  was  one,  and  it  was  er- 
ror to  refuse  it.  The  territorial  law  dH- 
clarlng  forfeitures  for  non-compliance  with 
its  requirements  was  repealed  in  1866,  and 
no  other  law  declaring  forfeitures  way  en- 
acted until  the  United  States  act  of  M«y 
10,1872.  The  latter  portion  of  tbe  Instruc- 
tion as  to  fort^ture  would  require  modifi- 
cation, but  It  was  correct  as  to  cases  arls- 
Injr  between  1866  and  1872. 

Error  41.  Plaintiffs  asked  for  the  follow- 
ing instruction :  **  (8)  if  you  believe  from 
the  evidence  that  plaintiffs  were  in  poBBe»- 
slon  of  tbe  premises  In  dispute,  and  that 
defendants  entered  and  ousted  theiu  there- 
from, you  win  find  for  plaintiffs,  unless 
tbe  Jury  believe  from  tbe  evidence  that  de- 
fendants had  a  better  right  to  the  possee- 
sioo  than  that  of  plalntiHs."— which  was 
given.  This  Instruction  raises  the  ques- 
tion as  to  what  plaintiff  must  show  In  or- 
der to  entitle  him  to  recovw  In  electment. 
The  answer  Is,  be  must  show  a  right  of 
possession.  -  Formerly  he  was  obliged  to 
show,  not  only  a  right  of  possession,  but 
also  a  valid,  legal,  subsisting  ticln  in  him- 
self at  tbe  commencement  of  the  action, 
^bowing  even  an  equitable  title  was  not 
BUttlcient:  Adams,  Ej.  ^2;  Lord  Mans- 
FiKLD.  In  Taylor  v.  Horde.l  Buitows,  119. 
It  was  formerly  tbe  rule,  without  anj* 
qunlilication  whatever,  that  auy  defend- 
ant, no  matter  under  what  circumstances 
he  entered,  mlgbtdefeatthe  action  by  sim- 
ply showing  an  outstanding  title  in  some 
oneelse  than  the  plaintiff, even  though  the 
defendant  did  not  in  any  way  connect  him- 
self  with  that  title.  This  was  the  logical 
sequence  of  tbe  rule  that  plaintiff  must 
recover  on  the  strength  of  bis  own  title, 
(8  Com.  Dig.  r>o3;)  that,  therefore,  it  mat 
tei-ed  not  In  whut  way  defendant  showed 
tliat  plaintiff  was  not  within  the  rule;  If 
he  showed  It.  that  was  sutbelctit  to  defeat 
the  action.  This  doctrine  was  held  In  our 
United  States  supreme  court  as  late  as  In 
v.25F.nOf  12—53 


Love  V.  Stmm's  Lessee,  9  Wheat.  515.  The 
learned  judge  who  delivered  the  opinion  In 
that  case  felt  that  there  might  be  some 
force  in  tbe  objection;  that  It  was  extend- 
ing too  much  consideration  to  tort-feasors, 
mere  naked  trcRpaHsers,  to  give  them  the 
benefit  of  huvU  a  rule;  but  he  remarked 
that  such  cases  must  beof  rare  occurrence, 
and  that  It  was  time  enouirh  to  consider 
them  when  they  arose.  The  judge  evi- 
dently never  lived  in  a  mining  country; 
that  is.  one  where  the  "jewels  of  sovereign- 
ty," the  precious  metals,  were  the  subject 
of  contoitlon;  where  it  Is  not  ancomnion 
for  a  man  to  retire  at  night  from  premises 
of  which  be  has  had  peaceable  possession 
tor  years,  and,  on  bis  return  next  morn- 
ing, find  strangers  encamped  upon  his 
grounds,  with  barricade  erected,  shotguns 
and  slx-sbooters  displayed  with  reckless 
prodigality,  and  a  wild-mannered  captain 
accosting  blm  with  the  bland  salutation: 
"Don't  yon  think  It  would  be  healthier 
tor  you  to  keepawayfrom  here,  my  friend? 
We  don't  want  to  hurt  you,  you  know; 
but  we  have  been  requested  to  retain  pos- 
session of  these  premlseis."  The  gallant 
captain  himself  would  admit  that  we  bad 
outdone  blm  in  courtesy  If  we  were  to  give 
him  tbe  benefit  of  the  rules  as  applied  to 
bona  Sde  Innocent  holders  claiming  under 
color  of  title.  The  first  case  of  tort-feasor 
presented  in  thesupremecourt subsequent- 
ly, was  from  the  Texas  border  country,  in 
ChrUty  v.  Scott.  14  How.  282,  and  tbe 
court  then  modified  the  rule  so  as  to  de- 
clare that  a  mere  Intruder,  entering  with- 
out any  claim  of  title  upon  tbe  peaceable 
poesesBlon  of  another,  and  Meeting  him 
therefrom,  cannot  then  qnestlon  the  title 
of  the  party  dispossessed,  nor  can  he  un- 
dertake to  show  that  the  real  title  is  in 
somebody  else.  He  has  made  a  contest 
simply  on  possession,  and,  it  plaintiff 
shows  a  prior  peaceable  bona.  Sde  posses- 
sion, and  tbe  defendant  shows  nothing 
but  bis  mere  Intrusion,  the  plaintiff  shall 
have  Judgment.  But  If  the  defendant  en- 
tered under  color  of  title,  under  a  claim  of 
right, be  is  not  under  the  ban,  and  he  may 
rebut  the  plaintiff's  claim  of  title  or  right 
of  possession  by  showing  that  It  Is  In  him- 
self, or  In  another,  subject,  however,  to 
one  additional  limitation,  whjch  it  was 
found  necessary  to  adopt  in  Callfomia. 
In  California  and  other  mining  countrlea 
on  the  Pacific  slope  the  general  govern- 
ment refused  for  a  long  time  to  grant  any 
title  to  the  mineral  lands,  but  tacitly  ac- 
knowledged a  license  to  work  the  mines, 
raising  a  kind  of  tenancy  at  will  In  the 
first  occupier.  The  courts  found  Jt  neces- 
sary to  declare  that  this  bona  ffde  prior 
occupation  should  besuttlclent  to  main- 
tain ejectment  against  any  one  not  con- 
necting himself  with  the  paramount  title; 
that  the  possessory  title  sufficient  to  main- 
tain tbe  action  vested  In  the  first  possess- 
or, and  flowed  from  him.  The  defendant 
was  not  prevented  from  showing  that  the 
possessory  title  was  outstanding  in  on- 
other,  but  merely  showing  that  the  para- 
mount title  iu  fee  was  In  the  government 
was  not  sufficient.  This  rule  is  stated  In 
Coryell  v.  Cain,  16  Cal.673,  and  the  reasons 
most  lucidly  given  by  Mr.  Justice  Field, 
who  did  so  much  in  Callfomia  to  add  to 
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the  glory  of  the  common  law,  by  showing 
how  admirably  the  animating  principles 
of  its  apparently  rigid  raies  could  be  ap- 
plied to  tlie  newest  and  strangest  condi- 
tion ol  society. 

There  are  two  kinduof  possessory  rights 
rRCogniKe<i  In  this  territory;  one  based  on 
the  act  ot  November  9,1864,  (Comp.  Laws, 
p.  586,)  the  other  resting  on  mere  prior  oc- 
cupation. To  maintain  a  right  under  the 
first,  plaintiff  must  show  a  compliance 
with  the  requirements  of  the  statute;  to 
succeed  under  the  second  he  must  show 
prior  posseHSion.  without  alienation  or 
abandonment,  down  to  the  time  of  the 
entry  complained  of.  The  action  of  eject- 
ment is  a  possessory  action,  and  posses- 
sion always  raises  some  presumption  of 
right.  Plaintiff  begins  in  ej3ctment,  as  to 
this  matter,  by  averring  that  he  is  enti- 
tled to  the  possession ;  that  the  defendant 
has  the  possession:  then  he  undertakes 
to  overcome  the  presumption  flowing 
from  defeudant's  acknowledged  posses- 
sion by  showing  that  defendant  obtained 
that  possession  wrongfully  by  entering 
upon-  the  possessioD  of  plaintiff.  If  the 
matter  stop  here,  plaintiff  most  recover; 
but  If  defendant  show  fn  reply,  as  here, 
that  plaintiff  obtained  his  possession  by 
entering  on  the  possession  of  defendant, 
presitniption  Is  shifted  again  In  favur  of 
defendant.  Then,  unless  plaintiff  can  go 
higher  in  the  history  of  possession,  and 
bring  the  presumption  back  in  bis  favor, 
he  does  not,  through  proof  of  possession 
alone,  put  the  defendant  upon  his  defense 
at  all ;  and.  If  this  be  tlie  end  of  the  show- 
ing mad^  by  the  plaintiff,  he  must  fall. 
But  plaintiffs  did  not  stop  here  in  this 
case;  they  showed  color  of  title,  to-wit, 
a  notice  of  location  of  the  premises.  I>e- 
fendants  replied  by  showing  an  earlier  no- 
tice of  location  forthe  sameground.  Here, 
then,  was  a  case  where  plalntlHs.  accord- 
ing to  the  evidence,  bad  failed,  so  far  as  a 
naked  possession  was  concerned,  for  de- 
fendants showed  a  prior  possession.  The 
question  then  stood  an  between  the  par- 
ties as  to  the  effect  of  plaintiffs'  notice  of 
location.  Instructions  should  be  In  har- 
mony with  the  proof  in  the  case.  It  was 
therefore  error  to  instruct  the  jury  "  that  if 
tliey  bellev^  from  the  evidence  that  plain- 
tiffs were  in  possession  of  the  premises  in 
dispute,  and  that  defendants  entered  and 
ousted  tliem  therefrom,  they  will  find  for 
plaintiffs,  unless  they  believe  from  tlie 
evidence  that  defendants  had  a  better 
right  to  pos&ession  than  that  of  plaintiffs. " 
This  instruction,  we  may  reasonably  infer, 
led  the  Jury  to  believe  that  the  mere  fact 
of  possession  by  plaintiffs  at  the  time  of 
the  ouster  gave  them,  under  the  evidence 
in  tlie  case,  a  prima  f»cle  right  to  recover. 
This  was  not  the  law,  because  the  pre- 
sumption flowing  from  tbatpossesBlon  by 
plaintiffs  hod  been  met  and  overcome  by 
defendants  when  they  showed  an  earlier 
and  continuing  possession  under  an 
earlier  location  of  the  same  premises. 
The  qualifying  clause  as  to  their  belief  of 
defendants'  better  right  did  not  save  the 
instruction,  because  the  jury,  we  may  rea- 
sonably believe,  were  misled  as  to  the  con- 
dition of  defendants  on  that  issue,  and 
as  to  what  onus  of  proof  was  on  them. 


Any  charges  given  to  the  jury  as  to  the 
effect  of  possession  in  this  matter  should 
have  informed  them  that,  If  they  believed 
defendants  had  shown  a  prior  and  con- 
tinuing possession,  all  presumptions,  so 
far  as  mere  pofBesslon  was  concerned, 
were  In  favor  of  defendants.  As  this  case 
goes  back  for  a  new  trial,  and  as  the  con- 
flict will  probably  be  as  to  the  effect  of 
the  two  notices,  and  as  the  case  has  al- 
ready been  here  twice,  it  may  be  well  for 
us  to  remark  that  any  charge  given  cod- 
cerning  the  notices  should  be  given  witb 
careful  regard  to  the  evidence  adduced 
respecting  them,  and  that  tbejnrybeln- 
structe<i  as  to  what  the  effect  will  be  In 
law  upon  the  rights  claimed  under  tbe 
notices,  according  as  they  believe  any  par- 
ticular set  ot  facts  has  been  proven,  aud 
not  leave  it  to  them  to  say  generally 
which  they  consider  gives  tbe  better  title. 

Error  42.  The  court  gave  the  followins 
instructions  at  the  request  of  the  plain- 
tiffs: "If  the  location  of  the  mining  claim 
in  question  was  made  In  the  name  of  Lion 
b.vMoreland  and  French,  or  either  of  them, 
for  the  purpose  of  having  Linn  convey  to 
them,  or  either  of  them,  the  whole  or  aoy 
part  of  said  mining  claim,  without  further 
conBlderatlon,  Moreland  and  French  bav- 
Ingalready  located  two  hundred  feet,  oacb, 
on  the  same  lode,  and  that  Linn  ratified  the 
act  ot  location  for  the  purpose  of  maklnj? 
such  conveyance,  such  location  was  void, 
as  a  fraud  undevaslon  of  the  law."  Tbere 
is  nothing  In  tbe  record  tending  to  bhnw 
that  French  ordered  the  location  of  the 
claim  to  be  made  for  Llnu  for  the  purpose 
of  having  the  whole  or  any  part  of  it 
deeded  back  to  him  or  Moreland  wltfaont 
further  consideration,  nor  Is  there  any- 
thing tending  to  show  that  Linn  ratified 
the  location  for  the  purpose  of  maklns 
any  such  conveyanc«;  on  the  contrary, 
the  evidence  is  directly  the  other  way.  so 
fur  as  it  raises  any  presnmptlon  on  this 
point. ,  Tbe  evidence  Is  that,  as  soon  as 
the  location  was  made,  French  ndviseil 
Linn  that  it  was  of  great  value;  that  the 
vein  was  12  feet  wldt>,  assayed  fl.S.'iO  per 
ton  silver,  and  that  be  thought  that  the 
location  made  for  him  (Linn)  would  be 
good  for  $10,000  In  less  than  a  year.  Fif- 
teen days  afterwards,  he  again  wrote  him. 
and  speaking  more  enthusiastically  than 
before  of  the  value  of  the  claim,  saying 
that  It  was  from  12  to  20  feet  wide,  aver- 
acrlng  $1,00U  per  ton,  smelting  process,  as- 
eaylng  f 2.000  per  ton;  to  have  no  fears; 
that  their  claim  would  be  worth  $100,000 
In  less  than  a  year;  that  he  would  write 
for  Linn  to  come  aa  soon  as  be  thooght  it 
necessary,  but  In  the  mean  time  he  wanted 
the  deed  without  delay,  la  order  to  have 
no  doubt  about  being  able  to  protect 
their  claim.  l..lnn  came  on  from  Nevada 
some  four  or  five  months  after,  and  then 
French  deeded  back  to  blm  balf  the 
ground.  Linn  testified  that  it  was  at  bis 
(Linn's)  request  thatFrench  kept  tlie  oth- 
er balf  of  the  ground  In  his  (French's) 
name  as  security  for  Linn's  Indebtednem 
to  him.  This  is,  so  far  as  we  can  see,  all 
the  evidence  as  to  the  motive  French  had 
in  getting  the  deed  for  this  ground  from 
Linn.  Does  it  tend  in  any  way  to  raise  a 
presumption  that  possibly  French  was 
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trying  to  commit  a  frand  on  some  one  by 
trying  to  get  a  deed  ol  this  ground  to  him- 
self without  consideratloD?  We  cannot 
find  aoytbing  in  the  record  to  show  that 
he  underestimated  the  value  of  the  loca- 
tion In  bia  representations  to  Linn.  Id  tbe 
first  letter  of  advice,  vrblcli  It  Is  shown 
was  received  by  Linn  before  he  made  tbe 
deed,  he  gave  his  opinion  that  Linn's  claim 
waa  worth,  or  would  be  In  the  course  of  a 
year,  JIO.OOO.  Fifteen  days  later  he  wrote 
a  letter,  which  it  was  shown  was  received 
by  Linn  before  he  sent  the  deed,  in  which 
he  says:  "Our  claim  will  be  worth  one 
hundred  thousand  dollars  in  less  than  a 
year. "  We  do  not  know  exactly  what  be 
meant  by  that,  but,  If  we  are  to  consider 
the  evidence  for  the  purpose  of  saying 
what  inference  might  be  drawn  from  it, 
we  would  infer  that,  as  each  one  of  them 
bad  a  claim  of  200  feet  on  tbe  vein,  the 
meaning  was  that  their  claims  were  by 
blm  considered  to  be  worth  9^0.000  apiece. 
We  do  not  thlnlc  that  this  evidence  raised 
any  question  In  the  case  as  to  French's 
honesty  ol  intention  In  the  matter  of 
maliing  the  location  tor  Linn,  or  that 
he  expected  to  get  posaeaslon  of  the 
premises  from  Linn  without  considera- 
tion. We  are  not  speaking  of  the  weight 
of  evidence.  If  there  bad  been  any  con- 
flicting evidence  on  this  point  a  qaestioa 
might  have  been  raised  for  the  Jnry  to  de- 
termine whether  French  bad  made  these 
representations  or  not,  whether  he  bad  In 
fact  deceived  Linn  as  to  the  value  of  tbe 
premises,  and  whether  the  deed  Linn  made 
to  him  wasanabsolutecr)nveyanceinstead 
of  a  trust,  and  whether  that  wa»  fraud. 
Even  in  such  case,  if  they  had  found  fraud,  it 
would  only  have  been  a  fraud  of  French  up- 
on Linn;  would  have  left  the  whole  title  in 
Linn,  and  so  would  not  have  helped  the 
plaintiffs.  But  there  was  no  Rvldence 
raising  such  a  question  In  the  case,  and 
therefore  tbe  Instruction  had  no  relevancy 
to  any  question  involved  in  the  issue.  It 
is  never  error  for  a  Judge  to  refuse  an  In- 
struction under  such  circumstances. 
Whether  It  is  error  to  give  such  an  In- 
struction depends  upon  whether  it  is  cal- 
culated to  mlHlead  the  Jury  or  not.  If  It 
appear  at  all  probable  that  a  superfluous 
instruction  might  have  misled  the  jury 
so  as  to  materially  affect  their  verdict, 
theo  it  is  error  to  give  It;  and,  when  error 
Is  shown,  injury  Is  presumed,  unless  the 
contrary  plainly  appears.  This  Instruc- 
tion might  have  mislead  the  Jury.  It  In- 
vited them  to  consider  and  pass  upon  a 
question  of  fraud  not  raised  by  the  evi- 
dence. Huch  consideration  might  have 
prejudiced  tbe  defendants,  and  therefore 
the  giving  of  the  instruction  was  error. 

Error  43.  The  following  was  given  as  an 
Instruction  by  the  court:  *'If  the  location 
of  the  mining  claim  In  question  was  made 
in  the  name  of  Linn,  by  Moreland  and 
French,  or  either  of  them,  for  the  purpose 
of  having  Linn  convey  to  them,  or  either 
of  them,  the  whole  or  any  part  of  said 
mining  claim,  without  further  onsidera- 
tlon,  Moreland  and  French  having  already 
located  twohundred  feet  each  on  the  same 
lode,  the  location  was  abHuIutely  void,  as 
made  In  fraud  and  evasion  of  law. " 

(1)  There  was  nothing  In  the  evidence 


ou  which  to  raise  any  presumption  that 
French  or  Moreland  had  located  the  prem- 
ises with  such  expectations,  and  tbe  in- 
struction was  therefore  Irrelevant.  It  was 
likely  to  mislead  the  Jury  to  the  prejudice 
of  the  defendants,  because  it  said  to  them. 
In  effect,  that  there  was  such  a  question 
involved,  which  they  should  pass  upon; 
and  therefore  the  giving  of  It  was  error. 

(2)  Ev«i  if  the  evidence  had  left  it  an 
open  question  whether  French  or  More- 
land  had  an  expectation  of  getting  the 
ground  deeded  to  them  without  consid- 
eration,— that  is,  getting  a  deed  of  gift  to 
the  premises, — and  had  made  the  location 
for  that  purpose,  it  was  error  to  Instruct 
that  auch  location  would  therefore  be  ab- 
solutely void.  The  location  put  the  title 
in  Linn,  to  dispose  of  as  he  pleased.  Even 
if  the  parties  locating  him  had  expected 
that  he  would  deed  back  to  them  for  notb- 
iQg.and  made  the  location  because  of  that 
hope  and  belief.  Linn  might  have  been 
Ignorant  of  such  intention  and  expecta- 
tion, and  might  have  declined  to  gratify 
It.  His  title  depended  upon  the  fact  of  lo- 
cation, not  on  tbe  Intention  the  parties  lo- 
cating him  might-have  had  in  their  own 
minds  at  the  time.  A  person  locating  for 
an  abMentee,  in  the  Mope  that  the  latter 
will  give  away  tbe  right  thus  secured  for 
blm,  takes  the  chances  as  to  whether  he 
will  give  it  away  or  not,  and  as  to  whom 
he  will  give  It.  If  be  gives  It  at  all.  In  case 
a  locator  knew  In  advance  that  the  ob- 
ject of  using  his  name  was  to  enable  the 
person  using  it  to  hold  more  feet  on  the 
lead  than  he  could  acquire  by  location  un- 
der the  laws,  and  consented  to  such  use  of 
bis  name  for  that  purpose,  the  question 
as  to  whether  sucb  an  arrangement  be- 
tween the  parties  would  be  a  fraud  suffi- 
cient to  vitiate  the  location  is  not  before 
us. 

The  question  as  to  the  propriety  of  the 
second  Instruction  of  the  court  Is  practl-' 
cally  considered  in  errors  41,44,  and  45. 

The  forty-fourth  and  forty-fifth  assign- 
ments ot  error  are  that  the  court  erred  In 
not  granting  a  new  trial,  because  It  is 
claimed  the  evidence  Is  insufficient  to  jus- 
tify the  verdict,  and  that  the  verdict  Is 
contrary  to  law.  Of  course,  the  general 
rule  is  well  established  that,  no  matter 
how  much  evidence  the  transcript  dis- 
closes against  tbe  verdict  ivadered,  If  it 
shows  sufficient  evidence  in  support  of  the 
verdict  to  raise  a  substantial  conflict  with 
the  evidence  on  the  other  side,  this  court 
will  not  interfere;  for  when  there  is  a  sub- 
stantial conflict  of  evidence  It  Is  the  prov- 
ince of  the  Jury  to  weigh  the  evidence, 
and  decide  which  side  Is  entitled  to  pre- 
vail. The  transcript  In  this  case  embodies 
all  tbe  evidence  that  was  given,  and  sets 
It  all  out  with  wearisome  particularity  In 
the  exact  words  as  given  by  tbe  witnesses, 
— a  most  objectionable  and  reprehensible 
manner  of  making  up  a  statement.  Con- 
sidering the  round-about  way  in  which 
most  witnesses  generally  tell  their  story, 
and  tbe  mass  of  trifling  and  Irrelevant 
matter  they  interweave  with  their  state- 
ments, a  lawyer,  when  he  conies  to  pre- 
sent to  the  supreme  court  a  statement  of 
what  has  been  proven  on  the  trial,  should 
not  follow  the  words  of  the  witness,  but 
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abonld  Btate  soccitictly  what  evidence  was 
Kiven  which  is  material  on  appeal.  There 
may  be  nothing  In  the  testimony  of  the 
witness  affectinK  the  appeal,  and,  If  so, 
his  narrations  should  not  be  thrust  upon 
us  To  consume  our  time  and  exhaust  oar 
patience.  In  this  case  about  200  folios  of 
oral  testimony  bare  been  sent  up,  when 
the  whole  statement  could'  have  been 
much  more  clearly  presented  In  the  com- 
pass of  30  or  40  folios.  But  counsel  very 
considerately  caused  the  transcript  to  be 
printed,  though  not  obliged  to  do  so. 
Had  they  not  done  so,  this  case  could  not 
have  been  examined  in  time  for  the  ap- 
proacbins  term  of  the  court  below. 

Now  as  to  whether  there  Is  a  substan- 
tial conflict  of  evidence  in  this  transcript. 
All  presumptions  as  to  possession  were 
overcome  as  to  plaintiffs,  because  defend- 
ants showed  a  prior  and  continuing  pos- 
session down  to  the  beglnnlnsrof  plaintiffs* 
possession.  Plaintiffs  were  then  put  upon 
thelrrightot  possession  Tb<^y  Introduced 
paper  title,— a  notice  of  location.  Defend- 
ant proved  a  prior  location.  The  whole 
issue  tumetl,  then,  on  the  question  as  to 
whether  plaintiffs'  notice  was  good. 
Plaintiffs  made  but  two  objections  to  de- 
fendants' notice,  charging;  (1)  That  It 
was  frauduleot;  that.  If  not  fraudulent. 
It  was  void,  having  been  made  without 
antborlty  and  therefore  void  ab  initio, 
(2)  There  being  no  other  issue  before  the 
jury,  in  finding  for  plaintiff  they  declared 
that  defendants'  location  was  either  void 
for  fraud,  or  void  from  want  of  authority 
to  locate.  We  have  read  the  transcript 
over  repeatedly  and  carefully,  and  we  can- 
hot  find  any  evidence  at  all  which  raises 
a  qaestlon  of  frand,  or  which  tends  to 
raise  the  presumption  of  fraild,  even 
granting  that  tne  evidence  proved  the 
facts  which  Dlaintifrs  claimed  constituted 
.the  fraud.  Granting  that  the  agreement 
between  Moreland,  individually,  and 
Thome  and  Cassldy,  as  to  the  latter  deed- 
ing back  halt  of  the  ground  In  considera- 
tion of  a  location  being  made  for  them 
was  fraud,  it  Is  a  long  way  from  the  fact 
to  the  conclusion  that  Linn's  location  is 
open  to  the  suspicion  of  fraud.  This  is 
the  only  evidence,  taken  In  connection 
with  the  nature  of  the  relationsand  trans- 
actions between  Linn  and  French,  from 
which  respondents  claim  proof  of  fraud. 
The  conclusions  respondents  seek  to  draw 
are  that  this  agreement  showed  a  desire 
upon  the  part  of  the  original  Tiger  Com- 
pany to  gut  more  ground  than  they  could 
hold  by  locution;  that  they  took  the 
south  half  of  the  Thome  and  Cassidy 
claim,  whlth  was  the  half  nearest  the 
original  location;  thatLlnn'slocatlon  lay 
between;  that  it  was  made  by  French 
without  Linn's  knowledge;  that,  there 
fore,  it  was  the  Intention  of  theTlger  Com- 
pany to  have  Linn's  location  at  tlie  time 
it  was  made.  To  this  the  Srst  answer  Is: 
The  whole  vein  was  open  to  location  at 
the  time  the  original  location  was  made; 
the  locations  were  all  made  the  same  day, 
and  bv  the  same  pernon.  The  original 
hicators  took  only  l.^DO  feet.  If  they  had 
wanted  more  ground,  they  could  have 
taken  It,  even  to  the  extent  of  3,000  feet. 
The  very  fact  that  they  did  not  locate  for 


themselves  the  200  feet  of  Linn's  location 
and  the  south  200  feet  of  the  Thorne  and 
Cassldy  claim.  It  it  shows  anything  as  to 
this  matter,  shows  that  the  orig'.nal  lo- 
cators did  not  want  that  ground  in  their 
company.  Second.  The  agreement  with 
Thorne  and  Cassldy  was  not  an  agree- 
ment by  them  with  the  original  locators 
of  the  Tiger,  but  with  the  Individual 
named  Moreland;  andlt  was  not  an  agree- 
ment for  the  south  half  any  more  than  for 
the  north  half.  It  was  not  an  agreement 
tii  segregate  any  particular  part,  but  sim- 
ply an  agreement  to  convey  to  Moreland 
one-haU  the  premises.  Moreland,  for  rea- 
sons which  are  not  explained  la  the  rec- 
ord, got  Thome  and  Cassldy  to  consent 
to  segregate  the  south  half  of  their  claim, 
and  also,  for  reasons  not  explained,  or  in 
any  way  alluded  to  in  the  record,  gave 
the  original  locators  the  benefit  of  his 
agreement  with  Thome  and  Cassldy,  and 
bad  the  deed  from  them  forthat  half  fnter^ 
est  made  directly  to  the  original  locators 
on  the  vein.  But  there  is  nothing  toshow 
that  Linn  knew  anything  of  this,  or  that 
he  consented  to  any  plan  they  might  have 
had  in  regard  to  his  location.  We  do  not 
see  in  these  facts  anything  which  even 
tends  in  any  way  to  taint  Linn's  location 
with  fraud  of  any  kind.  If  the  verdict  of 
the  Jury  was  based  on  the  theory  that  the 
evidence  did  not  show  authority  for  the 
location,  it  should  be  set  aside,  because 
no  proof  of  authority  was  necessary.  The 
new  trial  should  have  been  granted. 
Judgment  reversed,  and  new  trial  ordered. 

  a  Artx.  274) 

Grav^  v.  Alsap.1 
(Stvpreme  Court  of  Artzoiia.   Jan.,  1876l> 

COKSTBUOTION  or  STATUTES. 

1.  In  deciding  sn  issue  invulving  liie  exist- 
ence of  a  public  law  and  affecting  poolic  rights, 
stipulations  of  the  parties  as  to  the  law  or  the 
action  of  the  legislature  will  be  disregarded. 

3.  Where  there  is  no  evldeace  of  the  exist- 
ence of  a  statute  in  the  published  laws  or  in  the 
secretury's  office,  courts  will  not  examine  ttte 
legislative  Journals  to  ascertain  whether  such 
a  ukw  was  passed. 
.  DcKKE,  C.  J.,  dissenting. 

Appeal  from  district  court,  Maricopa 

county. 

G.  H.  Owry,  tor  appellant.  J.  T.  Aisspt 

pro  se. 

Fortes,  J.  This  is  an  action  in  the  nat- 
ure of  a  qao  warrunto,  in  which  the  plain- 
tiff seeks  to  obtain  possession  of  tlie  ufhce 
of  probate  judge  of  Maricopa  county. 
The  complaint  allcgee  that  the  plaintiff  is 
profoatejudge  of  Maricopa  county ;  that  on 
the  1st  day  in  May.  1875,  an  election  wm 
held  for  the  office  of  probate  judge  there- 
in, for  the  terra  of  two  yeare  from  the  first 
Monday  in  June,  1875;  and  that  at  sucb 
election  the  plaintiff  was  duly  elected: 
that  he  received  a  certirlcate  of  eucb  elei-- 
tion  from  the  proper  officers,  and  In  due 
form;  that  he  gave  bond  and  qualified,  as 
required  by  law,  and  that  he  demanded  of 
the  defendant,  and  was  entitled  to,  the 

>This  case,  filed  January,  187)},  is  now  pub- 
lished by  request  witb  others,  in  order  that  the 
Pacific  Reporter  may  cover  all  tlie  cases  from 
volume  1,  Ariiona  Reports. 
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posseaeion  ol  eald  office  of  probate  Juiilffe: 
further  alleglog  that  the  defendant  had, 
CD  the  first  Monday  in  June,  1875,  UHurped 
Bald  office,  and  liae  ever  Blnce  withheld  the 
same  troni  plaintiff,  demanding  ludsnient 
against  the  defendant  that  he  be  ousted 
from  such  office,  and  plaintiff  put  In  pos- 
seHslou  of  the  eame.  The  defendant,  in  his 
answer,  denlee  that  the  {ilalntlff  is  probate 
judge  of  Maricopa  county ;  denies  that 
plaintiff  was  elected  to  such  office  at  any 
lawfully  authorized  election  therefor. 
That  the  election  pretended  to  have  been 
held  in  the  Bald  county  on  the  first  Mon- 
day of  May,  1875,  was  not  authorized  to 
be  held  by  any  statute  law  of  the  territory 
of  Arizona.  He  further  alleges  that  the 
defendant  was  probate  judge  of  Maricopa 
county;  that,  be  held  said  office  byappoint- 
ment  of  the  governor  of  the  territory  of 
Arizona,  under  a  commlmlon  from  him 
dated  the  23d  day  of  February,  1875;  that 
said  comnilssion,  by  Its  terms,  appointed 
him  such  judge,  to  have  aud  to  bold  the 
same  until  the  31at  day  of  December,  1876; 
that  he  had  executed  the  officrial  bond, 
taken  the  oath  as  required  by  law,  and 
was  in  the  lawful  possession  of  the  office 
of  probate  judge.  On  tfaetrial  ofthecauae 
no  evidence  was  given  by  either  party,  bat 
tne  case  was  submitted  on  stipnlations 
between  the  parties  as  follows:  That  on 
or  about  the  26th  day  of  January,  1875,  a 
bill  was  Introduced  in  the  legislature  of 
the  territory  of  Arizona,  then  In  lawful 
session,  authorlilng  and  directing  that  a 
general  judicial  election  be  held  through- 
out the  territory  on  the  first  Monday  in 
May,  1875,  and  every  two  years  thereafter, 
and  that  at  such  election  a  probate  jud^e 
for  each  of  the  counties  should  be  elected ; 
that  said  bill  passed  both  houses  of  said 
legiHlature,  was  duly  enrolled,  and  present- 
ed to  the  governor  for  bis  approval;  that 
the  governor  returned  said  bill  to  the 
house  where  It  originated — to-wlt,  the 
conncll — on  the  12th  day  of  February, 
1875,  without  his  approval;  that  on  the 
same  day  the  council  again  passed  the 
said  bill  by  a  vote  of  two-thirds  of  the 
members  thereof,  the  vote  being  taken  by 
yeas  and  nays;  that  the  said  bill  was  then 
in  the  regular  manner  transmitted  to  the 
house  of  representatives  for  its  action,  and 
on  the  same  day  the  said  house  x>aHsed  the 
said  bin  by  a  vote  of  two-thirds  of  1  ts  mem- 
bers, the  vote  having  been  taken  by  yeas 
and  nays,  and  the  said  bill  was  then  regu- 
larly returned  to  the  council.  The  council 
returned  the  bill  to  the  governor.  It  is 
further  stipulated  that  theelectlon,  or  pre- 
tended electron,  mentioned  In  plaintiff's 
complaint,  was  held  as  therein  stated; 
that  the  plaintiff  received  the  greater  num- 
ber of  votes;  that  he  rece'ved  a  certificate 
of  election  fron  the  board  of  supervisors; 
that  he  executed  an  ofHcinl  h(md,  and  de- 
manded aud  was  refused  posseKsiun  of  the 
office,  as  alleged  in  the  cutuplulnt;  that 
defendant  held  said  office  by  commission 
of  the  governor.  In  manner  and  form  as 
set  forth  In  defendant's  answer. 

The  stipulations  in  tills  ease  do  not  ap- 
pear to  relate  to  any  (juestionH  of  fact  be- 
tween the  parties  that  are  personal  and 
private  In  their  nature,  the  determination 
of  which  might  affect  only  the  interest  or 


conduct  of  the  parties  to  this  action;  but 
they  relate  almost  wholly  to  what  trans- 
pired on  certain  days  In  u  legislative  body 
when  having  underconaideratlontheques- 
tfon  of  the  passage  ota  law  to  provide  for 
the  election  of  a  probate  judge  In  every 
county  of  the  territory,— a  law  general  In 
Its  character,  of  interest  to  the  living,  and 
affecting  theestates  of  thedt-ad.  The  iHSue 
raised  by  the  pleadings  clearly  is,  whether 
at  the  time  stated  in  the  complaint  there 
was  a  law  of  the  territory  in  force  author- 
izing the  election  of  a  probate  judge  in 
Maricopa  county.  If  there  was  such  a 
law  authorizing  such  an  election,  In  Mari- 
copa county  on  the  first  Monday  in  May, 
1875,  the  same  law  authorized  a  similar 
election  in  each  county  in  theterritory.  11 
the  law  was  then  In  force,  It  is  stii)  in 
force,  and  will  by  Its  terms  authorise  a 
slmliar  election  In  May,  1877.  The  court 
was  asked  to  decide  the  Issue,  the  determi- 
nation of  which  reached  far  beyond  the 
parties  of  record, — to  every  county  of  the 
territory ;  to  decide  this  by  nnt  taking  ju- 
dicial Knowledge  of  such  a  law,  by  exam- 
ining the  printed  statutes,  or  the  office  of 
the  properly  appointed  custodian  of  the 
original  copies  of  laws  passed,  not  even 
from  the  proved  action  of  the  legislature 
in  considering  such  a  law,  bnt  solely  from 
the  stipulations  of  the  parties.  We  hold 
that  parties  to  an  action  cannot  properly 
stipulate  what  the  law  Is  that  Is  to  gov- 
ern their  case,  and  that  courts  should  not 
regard  such  stipulations  when  made,  and 
we  are  e(iua1Iy  of  the  opinion  that  they 
cannot  stipulate  what  the  action  of  a  law- 
making body  was  in  a  given  case,  and 
from  the  stipulations  thus  made  ask  tiie 
court  to  determine  whether  a  general  law 
is  or  is  not  in  force.  The  agreement  of 
parties  that  a  statute  with  certain  pro- 
visions is  In  forcedoes  not  make  It  in  force. 
The  agreement  of  parties  that  a  law-mak- 
ing body  did  certain  things  when  consider- 
ing a  bill,  even  though  the  things  they 
agree  between  them  to  have  been  done 
were  all  that  were  necessary  in  the  opin- 
ion of  a  court  to  constitute  Its  passage, 
does  not  constitute  the  bill  a  law.  In  de- 
ciding the  Issue  raised,  which  we  think 
would  have  been  better  raised  by  demur- 
rer than  by  answer,  we  shall  not  regard 
the  stipulation. 

Was  there,  then,  a  law  of  the  territory 
nf  Arizona  authorizing  the  elcMztlon  of  pro- 
bate judge  In  Maricopa  county,  as  alleged 
in  the  complaint?  There  Is  no  such  law 
among  the  published  laws  of  the  territory. 
There  Is  no  copy  of  such  law  In  the  office 
of  the  secretary  of  the  territory,— the  offi- 
cer who  Is  the  lawful  custodian  of  theorig- 
inal  bills  that  have  been  properly  passed. 
Not  finding  any  evidence  of  the  existence 
of  such  a  law  in  the  published  lows  or  In 
the  office  of  the  secretary.  Is  It  competent 
for  the  court  to  examine  the  journals  of 
the  two  houses  of  the  legislature,  and 
seek  there  to  find  evidence  of  anch  law 
having  been  enacte«l.  and  still  In  force? 
The  language  of  the  authorities,  as  mar- 
shaled In  a  leading  case  of  Sherman  v. 
Story,  80  Cal.  25.S,  is  stated  that  "the  re- 
sult of  the  authorities  clearly  is  that, 
whenever  a  general  statute  is  misrecited 
or  Its  existence  denied,  the  question  Is  to 
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be  tried  and  determined  by  the  coort  an  a 
question  of  law.  There  Is  no  plea  by 
wblcb  its  existence  can  be  pat  In  iBsae  and 
tried  as  a  question  of  fact. "  In  the  same 
case  It  was  held  "that  the  court,  npon 
passing  upon  the  validity  of  a  law  that 
appeared  among  the  poblislied  la  ws,  would 
not  examine  the  Journal  or  the  enrolled 
bill  to  see  If  it  was  published  as  passed. " 
It  It  is  not  competent  in  such  a  c&ae  to  ex- 
amine the  Journal  or  enrolled  bill,  to  verify 
or  alter  the  published  law,  It  appears  to 
OS  still  more  certain  that  the  same  rule 
should  Rovern  In  a  case  like  the  present, 
where  there  Is  a  total  absence  of  any  evi- 
dence of  legislative  action  upon  the  law  in 
question.  If  the  enrollment,  authentica- 
tion, and  depositing  with  the  secretary  of 
state  is  conclusive  that  a  Inn-  haH  passed, 
the  want  of  all  these  thiuKs  may  be  con- 
clusive that  there  Is  no  such  law.  It  ap- 
pears to  the  court  that  it  waB  never  In- 
tended that  the  jonrnnls  of  a  lo^lHlatlve 
body  were  to  be  rceorded  as  evidence  to 
the  courts  as  to  what  laws  wore  enactt'd 
by  it.  and  that  a  court,  in  a  merely  cuUat- 
eral  Issue,  would  not  l>e  warranted  in  de- 
claring a  general  law  In  force  on  such  evi- 
dence alone.  The  presumptions  of  law  all 
are  that  it  the  legislature  had  passed  the 
law  under  consideration,  the  same  would 
have  api>enred  among  the  published  laws, 
or  at  least  they  would  have  seen  that  the 
secretary  of  the  territory  was  provided 
with  an  enrolled  copy  thereof.  We  are 
therefore  of  the  opinion  that  on  the  first 
Monday  In  May,  IK75,  there  was  no  law 
of  the  territory  authorizing  the  election  of 
a  probate  Judge  In  Maricopa  county,  and 
that  the  election  so  held  was  without  au- 
thority of  law,  and  void.  It  follows  from 
these  conclusions  that  the  Judgment  of 
the  district  court  mast  be  affirmed,  but 
upon  views  In  some  respects  different  from 
those  which  seeru  to  have  prevailed  in  the 
court  below.  Judgment  affirmed. 

Tweed,  J.,  concurred. 

DuNNB,  C.  J.,  (dissentfnx-)  I  cannot 
concur  in  the  Judsment  of  the  majority  of 
the  court  affirming  the  decree  below,  for 
the  following  reasons:  The  plalutlfl, 
Graves,  claiming  to  be  the  duly-elected 
■probate  Judge  of  Maricopa  county  by  vote 
of  the  people,  brouRht  his  action  to  oust 
from  said  office  the  defendant,  Aluap, 
claiming  to  hold  the  same  office  under  ap- 
pointment from  the  governor  of  the  terri- 
tory. The  case  was  triet)  by  the  court 
without  a  Jury.  The  court  found  the  fol- 
lowing tacts:  (1)  The  Jurisdictional  facts 
as  to  the  institution  of  the  action,  waiver 
of  service,  appearance  of  parties,  facts  of 
trial,  etc.  (2)  This  Is  literally  copied. 
"That  on  or  about  the  twenty-filth  day  of 
January  a  bill  was  Introduced  In  the  leg- 
islature of  the  territory  of  Arizona,  then 
In  la  wf  ut  session,  authorising  and  directing 
that  a  general  Judicial  election  be  held 
throughout  the  territory  on  the  first  Mon- 
day in.  May,  1875,  and  every  two  yeors 
thereafter,  and  that  at  such  election  n  pro- 
bate judge  for  each  of  the  counties  should 
oe  elected:  that  said  bill  passed  both 
houses  of  said  legislature,  was  duly  en- 
rolled and  presented  to  thegovemorfor  his 
aDitrovaL  and  that  the  governor  returned 


the  said  bill  to  the  council  where  It  orig- 
inated, on  the  twelfth  day  of  February, 
1875,  without  hlB  approval*  and  on  the 
same  day  the  council  again  passed  the  eaid 
bill  by  a  vote  of  two-thirds  of  the  mem- 
bers thereof,  the  vote  baving  been  taken 
by  yeas  and  nays ;  that  the  said  bill  was 
then  In  the  regular  manner  transmitted  to 
the  house  of  representatives  for  Its  action, 
and  on  the  same  day  the  bouse  ol  repre- 
sentatives passed  the  said  bill  by  a  vote 
of  two-thirds  of  Its  members,  the  vote 
having  been  taken  by  yeas  and  nays,  and 
the  said  bill  was  then  regularly  returned 
to  the  council;  and  that  the  council  ro* 
turned  the  bill  to  the  governor."  (3,  4,  6) 
In  substance.  The  election  was  ordered 
In  Maricopa  county,  and  plaintiff  elected 
thervat  to  the  office  of  probate  Judge,  and 
quallftefl,  etc.;  all  In  accordance  with  the 
requirements  of  said  alleged  law.  (6.  7) 
In  sahRtunce.  That  defendant  was  ap- 
pointed to  eaid  office  by  the  governor  on 
February  23,  1875,  under  the  old  law.qual- 
Ifled,  etc.,  and  was  in  possesHion  of  the 
ofTlco.  As  conclusions  of  law  from  the 
foregoing  tacts,  the  court  found.  In  sub- 
stance: (t)  That  the  action  of  the  If^s- 
lature  upon  said  bill  snbsequent  to  the  re* 
tarn  of  the  same  to  it  by  the  governor 
was  "without  authority  of  law,  and  was 
void."  (2,3)  That  the  said  elertlon  for 
probate  Judge  In  Maricopa  county  was 
without  authority  of  law,  and  was  void, 
and  plaintiff  therefore  not  entitled  to 
the  office.  (4,  6)  That  the  ddendant  is  en- 
titled to  the  office,  and  to  Judgment  ac- 
cordingly. Judgment  was  entered  in  fa- 
vor of  defendant.  Plalntltf  appeals,  and 
assigns  tor  error:  (I)  That  the  court 
erred  In  floding  the  conclusion  of  law  that 
the  action  of  the  Icglslatnreupon  said  bill, 
alter  the  return  thereof  without  the  ap- 
proval of  the  governor,  was  **  without  au- 
thority of  law.  and  void."  (2)  That  the 
court  erred  in  finding  the  conclunlon  ol 
law  that  the  election  was  void.  (3,4,6.  6) 
That  the  court  erred  in  finding,  as  conclu- 
sions of  law,  that  plaintiff  was  not  enti- 
tled to  recover,  and  that  defendant  was. 

It  will  thus  be  seen  that,  If  the  resrulari- 
ty  of  the  proceedings  below  be  admitted, 
all  the  facts  relating  to  this  particular 
case  are  settled,  as  regularly  found  by  the 
court  sitting  as  a  Jury.  They  are  estab- 
lished Just  as  effectually'  as  If  they  tiad 
been  found  by  a  Jury  of  12  men.  They 
hav6  been  found  by  a  Jury ;  that  Is.  by  the 
court  sitting  as  a  Jury.  The  findings  of 
facts  were  reduced  to  writing  and  filed. 
There  is  no  exception  by  either  party  as 
to  the  correctness  of  the  finding  of  tacts. 
All  the  facts  which  govern  the  case  as  be- 
tween these  parties  are  absolutely  settled, 
and  there  can  now  be  no  question  raised 
by  either  party  as  to  which  tacts  are  or 
are  not  proven  in  this  case,  so  far  as  the 
act  ol  finding  was  warranted  by  law. 
The  error  assigned  Is  not  that  there  has 
been  any  improper  finding  of  facts,  but 
that  the  court  did  not  draw  correct  con- 
clusions of  law  from  those  facta  estab- 
lished on  the  trial.  The  conclusion  of  law 
found  below,  upon  which  the  court  deter- 
mined plaintiff's  demand,  was  this:  that 
the  action  of  the  legislature  upon  the  bill, 
after  it  was  returned  by  the  eovoiuw 
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wltbout  hie  approval,  was  without  au- 
thority of  law,  and  was  void.  The  ques- 
tion here  is.  was  that  proceeding  insular, 
and,  II  so,  was  It  a  correct  concluBion  of 
lawupon  thefactHestabUshed  on  tbetrial? 
ThecuDcluaioa  iiivolvni  twopropositluns: 
(I)  That  tbeacts  o(  the  Arizonaleglslature 
In  the  prpmlsea  were  without  authority 
of  law;  (2)  that  the  acts  were  void.  The 
learned  judge  below  did  not  find  that  the 
acts  were  without  authority,  and  there- 
fore void,  but  that  they  were  without  au- 
thority, and  that  they  were  void. 

T«t  u8  first  examine  whether  the  acts 
w^ere  or  were  not  done  without  authority. 
All  authority  in  the  matter  is  regulated 
by  the  acts  of  congresu.  The  legislature 
of  Arizona  bad  Just  so  much  legislative 
authority,  and  no  more,  as  is  given 
by  the  la  ws  of  the  United  States.  The  fol. 
lowiuiT  facts  appear  from  the  laws  of  the 
United  States:  (1)  Up  to  December  1, 
1873,  tinder  the  laws  of  the  United  States, 
the  governor  of  the  territory  of  Arizona 
had  absolute  veto  power,  (2)  On  the  22d 
of  June,  1K74,  congress  adopted  what  are 
called  the  "Kevised  Statutes  of  the  United 
States. "  repculing  all  laws  of  the  United 
States  passed  prior  to  December  1,  1878, 
any  portion  of  which  was  embraced  in  any 
sectluu  of  said  revision,  except  laws  of 
a  private,  local,  or  temporary  nature.  (S) 
The  old  law  fixing  powers  of  governors  of 
territories  ap  to  the  veto  power  was  passed 
prior  to  December  1,  1S73,  and  was  em- 
bi-aced  iu  said  revision,  and  in  said  revis- 
ion the  provision  giving  absolute  veto 
power  to  the  governor  of  Arizona  was 
omitted,  and  In  lieu  thereof  ft  was  pro- 
vided that,  not  withstanding  his  veto,  a 
law  might  be  passed  hy  a  two-thirds  vote 
of  each  house  of  the  legislature.  (4)  The 
law  stood  In  that  shape  until  the  18th  of 
February,  1875,  six  days  after  the  legisla- 
ture of  Arizona  bad  passed  the  law,  over 
the  governor's  veto,  making  probate 
judges  elective.  (5)  On  the  ISth  of  Feb- 
ruary, 1875,  congress  amended  the  Bevlsed 
Statutes  by  Inserting  aclause  giving  tu  the 
governor  of  Arizona  absolute  yeto  power. 
Defendant,  in  support  uf  the  propouitlon 
that  the  legislature  of  Arizona  had  no 
authority  to  pass  eald  bill  orer  the  gov- 
ernor's veto,  argues: 

1.  As  stated  In  bis  brief.  In  the  following 
language :  That  **  on  the  20th  of  June,  1874, 
congress  passed  an  act  entitled  'Ad  act  pro- 
viding for  the  publication  of  the  Bevlsed 
Statutes  and  Laws  ol  the  United  States,' 
(18  St.atLaige.p.  113,)  by  which  the  secre- 
tary of  state  was  directed  to  prepare  cer- 
tain 'head-notes,  marginal  notes,  refer- 
ences,' «tc.,  and  when  so  prepared,  to 
ceitlfy  the  law,  and  when  so  certified  and 
printed  and  promulgated,  It  should  be 
legal  evidence  of  such  law.  The  secretary 
of  state  completed  this  work  on  the  22d 
day  of  February,  1875.  See  certifica te  of 
secretary  of  state  on  page  next  to  title- 
page,  Rev.  St.  This  was  10  days  after  the 
legislature  of  Arizona  adjourned."  It  is 
not  clear  for  what  purpone  attention  Is 
called  to  this  fact.  The  case  was  submit- 
ted on  briefs,  and  there  was  therefore  no 
opportunity  of  calling  on  defendant  to 
explain  the  purport  of  this  proposition. 
If  It  be  Intended  to  lead  to  tbe  conclusion 


that  the  law  Itself  was  not  In  force  until 
thus  promulgated,  the  answer  is  that  the 
law  became  operative  as  soon  as  It  was 
signed  by  the  president.  Certified  copies 
of  the  act  would  iiave  been  evidence  of  the 
law  at  any  time  after  its  enactment. 
This  was  merely  a  provMon  to  secure  a 
great  number  of  certified  copies  In  a 
printed  form,  which,  when  duly  certified, 
printed,  and  promulgated,  should  every- 
where be  received  as  evidence  of  the  law. 
The  same  thing  is  done  with  the  acts  of 
state  legislatures.  FroTlsfontsniade  that 
printed  copies,  doly  attested  by  the  secre* 
tary  of  state,  shall  be  received  as  evidence 
of  the  law,  but  It  Is  not  supposed,  nor  Is 
it  the  fact,  that  the  laws  are  not  in  force 
until  the  printed  copies  are  circulated. 
They  are  only  a  convenient  means  of 
proving  the  law. 

2.  Defendant,  speaking  of  the  amend- 
ments of  February  18.  1875.  claims  that 
those  amendments  were  to  take  effect  at 
Che  same  time  as  the  Revised  Statutes 
themselves,  because  of  the  wording  of 
section  2  of  the  amendatory  act,  which 
reads  as  follows:  **Sec.  2.  That  the  secre- 
tary of  state  is  directed,-if  practicable,  to 
cause  this  U(;t  to  be  printed  and  bound  In 
the  volume  of  the  Revised  Statutes  of  the 
United  States. "  I  do  not  think  there  is 
much  force  in  the  argument 'that  the  ex- 
pression by  a  legislature  of  a  desire  to 
have  two  or  more  laws  printed  and  bound 
in  the  same  volume,  if  practicable.  Is  an 
indication  of  an  intention  on  the  part  of 
the  legislature  to  have  all  the  laws  thus 
hound  together  take  effect  at  the  same 
time,  partlculariy  when  the  laws  were 
passed  at  different  sessions  of  the  legisla- 
ture. The  morereasouable  method  to  dis- 
cover when  it  was  Intended  a  law  should 
go  Into  effect  Is  to  look  at  the  provisions 
of  the  law  itself  on  that  point,  and  if  noth- 
ing is  said  on  the  subject  lu  the  law  Itself, 
the  presumption  is  that  it  takes  effect  on 
Its  passage.  In  the  British  parliament  at 
one  time  the  rule  was  that  all  laws  took 
effect  from  the  commencement  of  the  ses- 
sion. Id  other  legislatures  there  Is  a  gen- 
eral rule  that,  in  the  absence  of  other  pro- 
riaions,  all  laws  take  effect  from  the  last 
day  of  the  session;  but  acta  of  our  con- 
gress, in  the  absence  of  express  provisions 
to  the  contrary,  take  effect  ^om  their  pas* 
sage.  1  Kent,  Comm.  4&6,  note  1. 

8.  Defendant  urges  that  the  title  of  the 
original  act  Is  an  Indication  that  It  was 
tbe  intention  of  congress  to  have  the 
amendatory  act  of  February  18, 1875,  take 
effect  from  the  1st  of  December,  1873,  and 
refers  us  to  that  title.  On  reference,  I 
find  that  the  title  reads  as  follows:  "An 
act  to  revise  and  consolidate  tbe  statutes 
of  the  United  States  in  force  on  the  first 
day  of  December.  J873.'*  How  that  title, 
of  an  act  passed  June  22, 1874,  can  give 
any  Indication  of  what  congress  Intended 
fn  a  subsequent  act  passed  tbe  following 
year,  is  not  clear. 

4.  Defendant  urges  that  tbe  intention  of 
congress  to  have  the  act  of  February  18, 
1S76,  take  effect  at  the  same  time  as  the 
act  adopting  theRevlsedStatutes  is  shown 
by  section  5595  of  the  Revised  Statutes, 
and  refers  us  to  that  section.  To  this  ar- 
gument there  Is  tbe  same  objection  as  to 
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thj  last  Section  5695,  rrferred  to,  reads 
as  follows:  "Ser,  8595.  The  foreRolnB  sev- 
enty-three titles  embrace  the  statutes  of 
the  United  States,  general  and  permanent 
in  their  natore,  in  force  on  the  first  day 
of  December,  1873,  as  revised  and  consol- 
idated by  commissioners  appointed  under 
an  act  of  congress,  and  the  t,ame  shall  be 
designated  and  cited  as  the  'Revised  Stat- 
utes of  the  United  States.*"  That  section 
is  a  part  of  a  law  adopted  Juno  22, 1874. 
How  the  words  just  eited  can  give  any 
indication  uf  what  coneress  intended  in  a 
subsequent  act  passed  the  following  year 
la  not  clear. 

5.  Defendant  urges  that  the  Inteution  of 
congress  to  have  the  act  of  February  18, 
1875,  take  effect  1  year,  2  months,  and 
18  days  prior  to  its  adoption,  is  shown  by 
the  wording  of  the  first  paragraph  of  sec- 
tion 1  of  the  act  Itself.  This  paragraph, 
in  my  opinion,  is  a  mere  preamble,  which 
undertakes  to  state  the  object  of  the  act, 
and  is  in  these  words:  "That. for  the  pur- 
pose of  correcting  errors  and  supplying 
omissions  In  the  act  entitled  '  An  act  to  re- 
vine  and  consolidate  the  statutes  of  the 
TTnited  States  in  force  on  the  first  day  of 
Decpmber,  A.  D.  1873,'  so  as  to  make  the 
same  truly  express  such  lawH,  the  follow- 
ing amendments  are  hereby  made  there- 
in. "  But  a  preamble  ts  no  part  of  an  act; 
neither  Is  the  title.  1  Kent,  Comm.  460. 
Some  modem  authorltiee  admit  they  may 
be  parts  of  the  act,  but  only  formal  parts, 
not  governing  the  act  Itself,  in  our  acts 
iif  congress,  when  the  language  of  the  title 
or  preamble  Is  entirely  in  accord  with  the 
spirit  of  the  act  Itself,  it  is  simply  a  cor- 
roborating circumstance  as  showing  in- 
tent. The  attention  of  legielators  Is  espe- 
cially directed  to  the  provision  of  the  act 
itpelf.  to  the  enacting  clause  proper.  If 
those  are  satisfactory  to  the  legislators, 
tliey  know  the  phraseology  of  the  title  or 
the  preamble  is  of  little  moment.  The 
title  and  preamble  ai-e  worded  in  accord- 
ance with  the  Ideas  of  the  original  intro- 
ducer of  the  bill.  They  are  generally  in 
harmony  with  the  bill  as  uriglnally 
drawn,  but  when  the  bill  Is  submitted  to 
tlie  legislature  It  becomes  the  property  of 
the  house;  it  is  often  amended  and  trans- 
formed until  Its  original  author  would  not 
know  it.  SomBtimes,  when  the  fight  Is 
over,  some  meniber  \rith  a  logical  turn  of 
mind  rises  and  proposes  an  amendment  to 
the  title  or  preamble  which  will  bring 
them  into  harmony  with  the  new  bill  thus 
made.  Son;.et1me8  the  changes  are  so 
great  andtheamendments  so  incongruous 
that  no  reasonable  length  of  title  could  eit- 
press  the  purport  of  the  bill,  and  the  orig- 
inal title  is  allowed  to  stand,  and  some- 
times it  stands  through  oversight,  Inat- 
tention, or  IndlffM-ence;  and  all  this  be- 
cause legislators  know  that  neither  the 
preamble  northe  title  constitutes  anypor- 
tion  of  the  act  Itself,  and  that  the  plain 
provisions  of  the  act  cannot  be  affected 
by  any  Inconsistency  or  incongruity  be- 
tween the  act  proper  and  things  which  are 
no  part  of  the  act  Itself.  Thus  we  find 
that  one  of  the  most  important  acts  ever 
passed  by  congress— the  act  changing  the 
whole  policy  of  this  government  In  the 
matter  of  the  occupation  and  ownership 


ol  all  the  mines  of  gold,  stiver,  and  cinna- 
bar or  copper  contained  in  the  Unitetl 
States — is  entitled  "An  act  granting  the 
right  of  way  to  ditch  and  canal  owners 
over  the  public  lands,  and  for  other  pur- 
poses;" and  the  most  incongruous  pro- 
vlalons  of  lei;lsIat1on  are  repeatedly  found 
in  acts  the  titles  of  which  show  they  were 
introduced  for  the  purpose  of  making  ap- 
propriations. The  esseatlala  of  an  act  are 
the  propositions  enacted.  The  rest  are 
but  attendant  circumstances.  "  Proposi- 
tions enacted"  argues,  of  course,  enacting 
clause  and  actusri  enactment.  In  cases 
where  the  courts  find  the  language  of  the 
act  so  amblguuns  that  they  hare  to  re- 
sort to  constroctfon  to  try  to  discover  the 
Intent  of  the  legislature,  they  may  derive 
some  light  from  a  consideration  of  the 
title  and  preamble,  as  showing,  possibly, 
to  some  extent,  the  Intent  of  the  legisla- 
ture; but  courts  will  not  permit  an  act, 
plain  In  its  own  terms,  to  be  made  ambig- 
uous because  of  some  inconsistency  be- 
tween  the  act  and  Its  title  or  preamble. 
Only  sneh  amblguttleB  will  be  considered 
as  are  raised  by  the  language  of  the  act 
itself;  for  It  Is  the  act  Itself  courts  are  re- 
quired to  enforce.not  itstltle  or  preamble. 

Let  us  now  look  at  tiie  legislation  of 
congress  on  this  sublect  of  the  Revised 
Statutes,  and  see  whether  the  acts  them- 
selves are  Intelligible  or  not.  The  initial 
I  legislation  on  this  subject  of  the  Revised 
Statutes  is  the  act  of  June  27, 1866,  entitled 
"An  act  to  provide  for  the  revision  and 
consolidation  of  the  statute  laws  of  the 
United  States."  Section  1  provides  for  the 
appointment  of  cnnimissioncrs  to  revise, 
Sim  plify ,  arrange,  and  consoilda  te  all  stat- 
utes of  the  United  States  general  and  per- 
manent In  their  nature  which  shall  be  In 
force  at  the  time  such  commissioners  may 
make  the  final  report  of  their  doings. 
Section  2,  fixing  the  powers  of  these  com- 
ralssioners,  says  they  shall  brine:  together 
all  statutes  and  parts  of  statutes  which 
from  similarity  of  subject  ought  to  be 
brought  together,  omitting  redundancies 
or  obsolete  enactments,  and  making  such 
alterations  as  may  be  necessary  to  recon- 
cile the  contradictions,  supply  the  omis- 
sions, and  amend  the  imperfections  of  the 
original  text.  Section  3  provides  "that, 
when  the  commissioners  have  completed 
the  revision  and  consolidation  of  the  stat- 
utes as  aforesaid,  they  shall  cause  a  copy 
of  the  same,  In  print,  to  be  submitted  to 
congress,  that  the  statutes  so  revised  and 
consolidated  may  be  re-enacted,  if  con- 
gress shall  so  determine. "  Sections  4,  5, 
and  6  pro  vide  for  the  printing  of  the  re- 
port in  parts,  lor  contemporaneoas  criti- 
cism, salary  of  commissioners,  clerks,  etc. 
From  this  it  will  be  seen  that  these  persons 
were  not  compilers  to  merely  report  to 
congress  what  ^id  exist  as  the  law,  but 
commissioners  with  power  to  revise,  omit, 
supply,  make  alterations,  amend  imper- 
fections, and  report  to  congress  such  a 
body  ol  law  as  they  thought  ougbt  to  ex- 
ist, BO  that  congress  might,  If  it  chuse,  re- 
enact  such  revision  and  declare  it  to  be 
the  law  of  the  land,  In  lieu  of  all  former 
laws  on  the  subject  embraced  la  ancta  re 
vision.  The  commls^oners,  after  a  lapse 
of  about  seven  years,  submitted  a  revised 
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and  consolidated  body  of  la  n  e.  CoDRress, 
hy  a  regularly  enacted  law  of  Marcli  3. 
IKTS,  raised  a  committee  of  three  to  accept 
on  the  part  of  the  United  States  the  draft 
uf  the  revtelon  of  the  laws  thus  prepared ; 
bat,  havlnis;  in  view  the  great  powera  con- 
ferred on  the  commiBfiionerii,  and  fearful 
that  Buch  acceptance  ral^htbe  construed 
into  an  adoption  of  the  revision,  they 
added  a  saving  clause  that  the  effect  of 
this  act  fiatborlilng  acceptance  should 
not  be  construed  as  adopting  the  revision. 
Then  subsequently,  on  June  22,  ]S74,  con- 
gress adopted  the  revision,  possibly  with 
amendments  of  their  own  added  thereto, 
the  same  as  they  would  enact  any  other 
law,  and  repealing  all  prior  laws  any  por- 
tion of  which  was  embraced  In  said  revis- 
ion. The  repealing  words  are  very  care- 
fully chosen.  They  are  as  follows:  "Sec. 
5596.  All  acts  of  congress  jjassed  prior  to 
said  1st  day  of  December,  1873,  any  por- 
tion of  which  l8  embraced  in  any  section 
of  said  revision,  are  hereby  repealed,  and 
the  section  a  ppllcuble  thereto  shall  be  in 
force  In  lieu  thereof,  (all  parts  of  such  acts 
not  contained  In  such  revision  having 
been  repealed  or  superseded  by  snbaoquent 
acts,  not  being  general  and  permanent  in 
tlieir  nature:)  provided,  that  the  Incorpo- 
ration Into  said  revision  of  any  general 
and  permanent  provisions  taken  from  any 
act  making  appropriations,  or  from  an 
act  containing  other  provisions  of  a  pri- 
vate, local,  or  temporary  character,  shall 
not  repeal  or  In  any  way  affect  any  ap- 
propriation, or  any  provision  of  a  pri- 
vate, local,  or  temporary  character,  con- 
tained in  any  of  said  acts,  but  the  same 
shall  remain  in  force;  and  all  acts  of  con- 
gress passed  prior  to  said  last-named  day, 
no  part  of  which  are  embraced  in  said 
revision,  aball  not  be  attected  or  changed 
by  Its  enactment."  The  repeal  of  the  old 
laws  was  to  date  from  December  1, 1873, 
but  as  the  repeal  was  not  made  until 
June  22, 1874,  it  was  seen  that  acts  might 
have  been  done,  rights  might  have  ac- 
crued, and  the  tenure  of  office  might  have 
continued  or  have  begun  under  the  old 
laws  after  December  1,  1873.  and  before 
June  22.  1874, — the  day  of  the  repeal. 
Then,  by  section  5597.  provisions  were 
made  for  such  cases  by  affirming  the  gen- 
eral principle  of  law  that  acts  done  and 
accrued  rights  could  not  be  affected  by 
such  repeal,  declaring  that  such  repeal 
abould  not  affect  such  acts  or  rights,  nor 
the  term  or  tenure  of  such  offices.  It  was 
also  fseen  that  various  acts  have  been 
passed  since  December  1, 1873,  and  before 
the  enactment  of  the  Revised  Statutes, 
and  It  was  declared  that  all  ttucfa  acts 
should  have  effect  the  same  as  If  passed 
after  the  enactment  of  the  Revised  Stat- 
utes, and  then  there  was  a  declaration  as 
to  what  that  effect  would  be.  This,  so 
tar  as  congress  could  do  so,  is  a  declara- 
tion of  the  effect  of  an  enactment  subse- 
quent to  the  adoption  of  the  revision.  If 
A.  is  declared  equal  to  B.,  and  then  the 
value  of  A.  Is  declared,  it  is  a  declaration 
of  the  value  of  B.  It  was  there  declared 
that  the  eHect  of  a  subsequent  statute 
would  be  to  repeal  any  portion  of  the  re- 
vision Inconedstent  with  such  subsequent 
enactment. 


The  question  will  arise  as  to  the  effect 
of  such  repeal  apon  acts  done  or  rights  ac- 
crued between  the  time  of  the  adoption  ol 
the  Revised  Statutes  and  date  of  suck  re- 
peal, and  the  answer  to  tbatquestlon  will, 
I  think,  be  decisive  of  one  question  In  this 
case.  Dnder  the  law  prior  to  December  1, 
1873,  the  governors  of  the  territories  of 
Utah  and  Arizona  had  absolute  veto  pow- 
er. Id  theterrUorlesof  Colorado,  Dakota, 
Idaho,  Montana,  Washington,  Wyoming, 
and  New  Mexico,  the  governors  bad  only 
a  qualified  veto  power.  What  report  the 
commissioners  made  on  the  sut>iect  I  do 
not  know,  and  it  Is  entirely  immaterial 
what  they  reported.  '  The  act  as  passed  by 
congress  Is  before  us,  and  Is  the  law  on  the 
subject.  In  that  act  we  find  that  con- 
grsss  placed  the  legislatures  of  all  the  ter- 
ritories on  equal  footing  in  this  respect, 
giving  to  all  of  them  the  power  to  pass 
laws  over  the  veto  of  the  governor  by  a 
two-thirds  vote,  the  act  to  date  from 
December  1, 1873,  saving  and  respecting, 
however,  all  acts  done  and  all  rights  ac:- 
crued  between  that  date  and  June  22,1874. 
The  first  question,  then,  is,  were  the  pro- 
visions of  the  old  law,  giving  absolute 
veto  powers  to  the  governors  of  Utah  and 
Arizona,  repealed  and  no  longer  In  force 
after  December  1,  1873?  The  answer  Is 
that  they  were  repealed  unless  such  pro- 
visions were  of  a  private,  local,  or  tempo- 
rary character.  They  were  not  tempora- 
ry, because  there  was  no  particular  time 
when  they  should  expire.  They  were  not 
private,  because  they  were  a  part  of  the 
general  organic  act  of  the  territory,  and 
related  to  the  rights  ol  the  whole  people 
of  the  territory.  The  courts  of  the  terri- 
tory would  certainly  take  Judicial  notice 
of  the  organic  act.  which  they  could  not 
do  If  they  were  private  acts.  Were  those 
provisions  local  In  their  character? 
"Local"  Is  from  "/ocus,"a  place.  It  is  de- 
fined by  Webster:  "(1)  Pertaining  to  a 
particular  place,  or  to  a  fixed  or  limited 
portion  of  space,  as,  local  circumstances; 
(2)  limited  or  confined  to  a  spot,  place, 
or  definite  district,  as,  a  local  custom." 
Was  this  a  provision  relating  only  to  a 
particular  place?  Was  it  something  af- 
fecting a  place  merely,  or  something  af- 
fecting the  rights  of  the  people  of  the 
United  States  In  general?  This  was  a 
most  Important  provision,  relating  to  one 
of  the  most  Important  political  rights  a 
people  can  have,— the  right  to  make  their 
own  laws.  It  fixed  their  political  etataa 
as  a  people.  It  removed  restriction  on 
their  political  power.  It  referred  not  to 
the  place,  but  to  the  people  thereof,  and 
to  the  pe<iple  of  the  United  States.  If  such 
a  provision  can  be  said  to  be  local  In  the 
sense  of  the  Revised  Statutes,  every  pro- 
vision concerning  any  territory  Is  likewise 
local,  for  it  Is  as  local  to  give  this  right 
in  one  place  as  It  la  to  withhold  it  In  an- 
other, and  on  that  theory  no  laws  con- 
cerning territories  have  properly  anyplace 
1p  the  Revised  Statutes,  being  all  local  in 
their  nature.  By  the  very  act  of  revising 
the  legislation  concerning  territories,  and 
consolidating  It  all  into  one  uniform  body 
of  law,  congress  declared  its  understand- 
ing to  be  that  legislation  on  this  subject 
was  legislation  of  a  general  and  perma- 
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nent  nature.  If  the  law  llxiiig  the  political 
rights  of  the  people  of  Utah  and  Arizona 
was  a  local  law,  In  the  sense  of  the  Re- 
vised Statutes  as  to  local  laws  not  being 
repealed,  then  there  was  no  propriety  in 
making  the  amendment  at  all,  for  if  It  was 
a  local  law  then  it  was  not  repealed  by 
the  adoption  of  the  Revised  Statutes,  but 
was  In  force  without  the  amendment. 
True,  this  argument  Is  not  condnsive,  tor 
the  amendment  might  hare  been  made  ex 
indastrla;  but  the  facts  that  congress 
treated  It  as  a  general  law  by  incorporat- 
ing the  general  rule  into  the  Revised  Stat- 
utes.and  then  again  treated  the  Utah  and 
Arizona  matter  as  a  general  law  by  in- 
serting the  prorislons  concerning  them  In 
the  Bevieed  Statutes,  are  corroborative 
facts  tending  to  show  that  this  view  of 
the  case  is  also  the  one  taken  by  the  con- 
gress of  the  United  States.  This  point 
will  be  considered  again  later  in  this  opin- 
ion. For  the  present,  I  will  state  that  in 
my  opinion  all  the  old  laws  relating  to 
territories  were  set  aside  excepting  what- 
ever provisions  might  have  been  therein 
contained  of  a  private,  local,  or  tempora- 
ry nature,  such  as  the  provisions  concern- 
lug  fees  of  certain  officers,  the  occupation 
of  certain  buildings,  the  prosecution  of 
certain  works,  or  such  private,  local,  or 
temporary  matters:  that  the  legislation 
concerning  political  power  is  not  local, 
but  that  the  general  scheme  of  territorial 
government  as  to  the  exercise  of  political 
power  In  papslng  laws  was  uniformly 
fixed  by  a  new  general  law,  and  all  old 
laws  on  the  subject  were  repealed. 

The  people  of  all  the  territories,  then, 
stood  upon  an  equal  footing  as  to  their 
Xiolitlcal  rights  under  the  Revised  Stat- 
utes until  February  18,  1876.  Up  to  that 
time  the  people  of  the  territories  of  Utah 
and  Arizona  had  power  to  pass  laws  over 
the  veto  i»f  the  g<ivernor.  the  same  as  peo- 
ple of  other  ten-itoriee  might  do.  The  peo- 
ple of  Arizona,  it  is  claimed, exercised  that 
power  on  the  12th  of  P'ebruary,  1873.  pass- 
ing, It  is  claimed,  a  certain  law  over  the 
veto  of  the  governor.  Then,  six  days 
after  the  law  had  been  so  passed, congress 
amended  section  1842  of  the  law  concern- 
ing territories  by  adding  thereto  the  fol- 
lowing provision:  "Provided,  that  so 
much  of  this  section  as  provides  for  mak- 
ing any  bill  patwed  by  the  legislative  as- 
sembly of  a  territory  a  law  without  the 
approval  of  the  governor  shall  not  apply 
to  the  territories  of  Utah  and  Arizona. " 
Now,  what  effect  did  the  adoption  of  this 
amendment  have  upon  the  law  passed  by 
the  legislature  of  Arizona  February  12, 
1875?  In  the  absence  of  any  special  words 
in  the  act  of  amendment  as  to  the  time  It 
was  to  take  effect,  It  would,  of  course,  take 
effect  only  upon  and  after  Its  adoption. 
The  only  words  which  It  is  claimed  gov- 
ern on  the  matter  are  the  following,  con- 
stituting the  first  paragraph  of  the  act: 
"That,  for  the  purpose  of  correcting  er- 
rors and  supplying  omissions  in  the  art 
entitled  '  An  act  to  revise  and  consolidate 
the  statutes  of  the  United  States  in  force 
on  the  ist  day  of  December,  1873,'  so  as  to 
make  the  same  truly  express  such  laws, 
the  following  amendments  are  hereby 
made  therdn."  Mow.  what  is  a  pream- 


ble? Webster  defines  It  as  "an  Intro- 
ductory portion;  an  Introduction  or  pref- 
ace, as  to  a  book,  document,  or  the  like. 
Specifically,  the  introductory  part  of  a 
statute,  which  stat^  the  reasons  and  in- 
tent of  the  law. "  This  Introductory  part 
of  the  statute,  which  states  the  reasons 
and  Intent  of  the  law,  is,  then,  merely  a 
preamble.  It  makes  no  dlffcrraice  that  it 
Is  placed  after  the  enacting  danse  Instead 
of  before  it.  Whether  a  certain  collocation 
of  words  has  force  as  a  law  or  not  de- 
pends, not  upon  their  location  on  a  page 
of  the  statute  book,  but  whether  they 
enact  anything  or  not.  Whether  there 
any  law  enacted  In  this  paragraph  or  not 
is  easily  seen.  Strike  out  what  follows  It, 
except  the  approval,  and  there  Is  nothing: 
enacted.  There  Is  nothing  In  It  but  a  dec- 
laration of  an  intention  to  do  something, 
namely,  to  correct  errors  and  supply 
omissions  in  a  certain  act.  so  as  to  mnke 
the  said  act  truly  express  what  laws  were 
in  force  December  1, 1873.  It  Is  claimed 
that  these  words  make  the  amendments 
take  effect  at  the  same  time  with  the  act 
tbey  amend.  But  suppose  there  was  u 
concluding  section  saying  they  should 
take  eOect  30  days  after  the  date  of  their 
passage,  which  would  govern  then,  the 
preamble  or  the  concluding  section?  The 
latter,  of  course.  But  why?  Is  it  because 
they  would  be  the  later  expression  In  the 
act  on  the  subject?  No;  for  they  would 
not  be  the  later  expression  In  the  act. 
They  would  be  the  only  expression  in  it 
un  the  subject,  for  the  preamble  is  not  a 
part  of  the  act.  There  is  no  expression 
here  In  the  act  proper  as  to  when  the 
amendments  are  to  take  effect.  They 
therefore  take  effect  from  the  date  oi  their 
adoption.  The  preamble  says  the  act  la 
to  correct  errors  and  supply  omissions, 
but,  as  I  understand  it,  the  first  thing 
the  act  does  is  neither  to  correct  an  error 
nor  to  supply  an  omission,  but  to  repeal 
sections  and  enact  hew  ones,  so  as  to 
change  the  lawconcemlng  howstationery 
shall  be  furnished  to  congress.  Is  an  act 
declaring  how  the  clerk  of  the  bouse  shall 
buy  his  stationery  to  be  considered  a  law 
general  and  permanent  In  Its  natnre,  and 
yet  an  act  affecting  the  political  rights 
of  the  whole  people  of  the  United  States 
to  be  considered  a  private,  local,  or  tem- 
porary act?  In  the  Revised  Statutes, 
which  it  is  declared  eontaln  the  laws  of 
a  general  and  permanent  character,  we 
find  acts  regulating  the  management  of 
the  Smithsonian  Institution,  the  salary 
of  pages  to  the  senate  and  house,  compen- 
sation of  one  laborer  in  charge  of  private 
passage,  the  salary  of  the  steward  of  the 
president's  household,  etc.  Why  are  these 
considered  general  acts?  Is  it  not  lie- 
cause  th«  people  of  the  whole  United 
States  are  interested  In  these  salaries, 
since  they  have  to  foot  the  bill?  And  are 
not  the  whole  people  of  the  United  States 
affected  by  this  legislation  concerning  the 
veto  power  of  the  governor  of  a  territory  f 
Each  separate  territory  Is  the  property 
uf  the  people  of  the  United  States.  It  is 
governed  by  officers  appointed  indirectly 
hy  the  people  of  the  United  States.  All 
the  salaries  uf  all  those  officers,  as  well  as 
those  of  the  members  ol  the  local  l^iisla- 
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tnve,  and  all  the  expenses  attending  tbe 
passaj^e  and  printing  of  tbo  laws,  are  paid 
by  the  people  of  tlie  whole  United  States. 
The  people  of  tlie  United  States  are  Inter- 
ested In  all  that  concerns  the  goiremmeut 
of  these  territories ;  but  when  it  comes  to 
the  matter  of  making  laws  for  these  terrl- 
turies,  aH  the  law  stood  December  1, 1873, 
and  as  it  now  stands,  the  whole  people 
of  the  United  Statt«  are  a  part  of  the 
■  lanr-maklDg  power  of  the  territory  of  Arl- 
sona, — a  part  of  the  legislature.  To  pass 
a  lawinArizona  at  present, three consentB 
are  necessary :  The  consent  ot  the  assem- 
bly, the  consent  of  tbe  council,  and  the 
consent  of  the  governor.  There  are  thus 
three  independent  houses,  so  to  speak, 
through  which  a  bill  must  paHs  before  it 
can  become  a  law.  The  governor  does 
not  act  for  himself  In  this  matter,  of 
course.  For  whom  does  he  act?  Whom 
does  he  repreaeot?  Not  the  people  ot  Ari- 
sona,  for  they  did  not  makn  him  governor. 
He  represents  the  people  of  the  United 
States,  lor  it  Is  they  who  Indirectly  have 
pla'^d  him  there  as  a  part  of  the  legisla- 
ture of  that  territory  to  act  for  them,  the 
only  owners  and  sovereigns  of  that  terri- 
tory. The  people  ol  the  United  States 
said  they  would  not  trust  the  entire  legis- 
lative power  over  the  territory  of  Utah  to 
the  people  there,  because  they  felt  there 
was  a  two-thirds  majority  there  which 
would  make  laws  of  which  they  did  not 
approve,  and  they  reserved  to  themselves 
the  right  to  an  absolute  veto,  to  be  exer- 
cised by  their  governor.  For  some  reason 
tbey  declared  the  same  thing  with  re- 
gard to  Arizona.  They  will  not  even 
trust  their  governor  In  some  of  the  terri- 
tories, but  reserve  a  further  right  ol  veto, 
even  over  his  consent,  to  be  exercised  by 
their  representative  in  congress. 

Cad  it  be  said  that  a  law  that  reserved 
to  tbe  people  of  tbe  United  States  the 
light  to  alraolutely  veto  the  acts  of  the 
people  of  Arlsona  and  Utah  was  a  local 
Jaw,  affecting  only  the  people  of  those  ter- 
ritories? Did  it  not  directly  affect  tbe  peo- 
ple of  the  whole  United  States?  If  it  was 
not  a  local  law.  then  it  was  repealed  the 
day  the  Revised  Statutes  were  adopted, 
for  It  was  not  contained  In  those  statutes, 
and  all  other  laws  were  repealed  except 
tbose  of  a  private,  local,  or  temporary 
character.  Congress  has  passed  many 
acta  concerning  tbe  rights  ot  the  people  ot 
the  territories,  and  it  has  so  carefully 
guarded  the  rights  of  the  people  of  the 
United  States  to  govern  these  territories 
themselves  that  in  no  two  of  the  territo- 
ries are  tbe  political  rights  of  tbe  people 
and  right  of  babeaa  corpus  the  same.  In 
Idaho,  legislative  acts  become  laws  unless 
vetoed  In  three  days;  If  vetoed,  they  may 
be  passed  by  a  two-thirds  vote;  it  is  not 
necessary  to  submit  them  to  congress  for 
approval;  postmasters  may  hold  territo- 
rial offices;  the  people  control  the  govern- 
ment peDltentiar.v ;  tbe  delegate  elected  to 
congress  must  be  a  citizen  ot  the  United 
States;  the  people  cannot  assign  the  dis- 
tricts of  the  federal  jud^fee;  they  cannot 
eatabllBh  courts  and  fix  their.  jurlRdlction ; 
they  cannot  lix  the  day  of  electing  their 
delegate  to  congress;  and  they  are  not  en- 
titled to  habeas  corpus    on  the  same 


grounds  as  In  the  District  of  Columbia. 
In  no  other  territory  are  the  rights  of  the 
people  the  same  In  all  these  respects.  In 
two  territories  the  veto  may  be  delayed 
flvedayR;  in  two  the  veto  is  absolute^  in 
one  no  postmaster  can  bold  a  territorial 
office;  lu  five  the  people  cannot  control 
the  territorial  penitentiary;  In  six  the 
delegate  to  congress  need  not  be' a  citizen 
of  the  United  States ;  In  seven  the  people 
may  assign  the  Judicial  districts;  in  seveu 
the  people  may  fix  the  day  tor  electing 
delegates;  in  seven  the  people  may  have 
habeas  corpus  tor  the  same  reasons  as  In 
the  District  of  Columbia ;  in  only  one  can 
thepeople  establish  courts  and  fix  their  ju- 
risdiction. All  of  these  laws  are  in  the  He- 
vised  Statutes  of  the  (General  Laws  of  tbe 
Unite<l  States.  Can  uny  one  of  these  pro- 
visions be  said  to  be  an  exception  to  a 
role?  If  BO,  which  Is  the  rule  and  which 
Is  tbe  exception?  They  cannot  be  local 
acts,  because  they  affect  the  rights  of  the 
whole  people  of  the  United  States;  they 
are  not  considered  local  by  congress,  be- 
cause tbe  commissioners,  the  men  chosen 
as  learned  in  tbe  law,  present  them  asgen- 
eral  laws;  congress,  which  may  be  sup- 
posed to  know  the  difference  between  a 
genera]  and  a  local  law,  enacts  them  In 
the  Keviued  Code  ot  General  Laws.  In 
what,  then,  does  their  generality  consist? 
Not  in  the  application  ot  the  rule;  for 
there  is  no  general  application  of  any  rule, 
except  the  rule  that  tbe  governing  power 
of  all  territories  is  In  the  whole  people  of 
the  United  States;  that  not  even  a  law 
creating  the  office  of  constable  may  stand 
if  tbe  people  of  the  United  States  at  large 
do  not  chouse  to  have  it  so.  The  general- 
ity ot  this  consists  In  this:  that  all  these 
acts  are  legislation  on  tbe  general  subject 
of  the  political  rights  of  the  people  lu  the 
territories,  and  that  every  act  on  the  sub- 
ject affects  the  whole  people  of  the  United 
States,  as  tdtber  taking  some  power  from 
them,  and  giving  It  to  tbe  people  ot  the 
territory,  or  recalling  some  such  power  al- 
ready granted. 

There  Is  another  fact  which  goes  to  show 
that  congress  did  not  consider  that  a  pro- 
vision affecting  only  a  particular  territory 
was  therefore  a  local  provision.  ^Tltle  W 
of  tbe  Revised  Statutes  Is  devoted  to  legis- 
lation concerning  the  territories,  but  It  is 
divided  into  three  chapters.  Chapter  1, 
consisting  of  56  sections.  Is  beaded,  "Pro- 
visions Common  to  all  tbe  Territories;" 
chapter  2,  containing  57  sections,  is  head- 
ed, "Ot  Provisions  ikincernlDg  Particular- 
ly Organized  Territories;"  chapter  3, com- 
posed ot  22  sections,  Is  headed,  **  Provis- 
ions Relating  to  the  Unorganised  Terri- 
tory of  Alaska."  Now,  there  Is  nothing  In 
the  chapter  relating  to  Alaska  which  ap- 
plies to  any  other  territory  of  the  United 
States.  No  provision  is  made  allowing 
the  people  of  that  territory  to  make  laws 
In  any  manner  tor  their  own  government, 
but  It  Is  declared  tbey  shall  he  governed 
by  the  general  laws  of  the  United  States; 
that  is,  governed  by  tbe  people  of  the 
whole  United  States,  to  whom  the  terri- 
tory belongs.  No  courts  are  established 
in  Alaska  for  the  administration  of  those 
laws;  but  the  Alaskans  are  given  over  to 
the  jurisdiction  of  tbe  United  States  dis* 
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trict  courts  ot  California.  Oregon,  and 
WanhlnfTtoD.  The  principal  industry  of 
the  territory,  the  Beal-fiHheriea,  Ib  placed 
under  the  control  of  the  treasury  depart- 
meDt  of  the  United  States.  The  secretary 
of  the  treasury  is  authorized  to  appoint 
an  agent  to  manage  the  scal-flsherles,  and 
to  pefform  such  other  duties  as  the  secre- 
tary may  aHsign  to  faint.  This  agent  is 
the  local  representative  in  Alaska  of  the 
power  and  authority  of  the  United  States. 
This  act  concerning  the  unorganized  terri- 
tory ol  AlaHka  Is  local,  in  the  sense  that  it 
relates  on  one  side  to  Alaska,  but  on, the 
other  aide  it  relates  to  the  owners  and 
sovereigns  of  Alaska, — to  the  whole  peo- 
ple of  the  United  States,— as  indicating 
how  their  power  shall  be  felt  in  Alaska. 
It  Is  a  declaration  ot  the  sovereign  power 
as  to  huw  Alaska  shall  bo  governed,  and 
affects  not  only  the  people  who  Uve  In 
Alaska,  but  the  people  who  bought,  paid 
for,  own,  govern,  a'hd  control  Alaska,  and 
it  is  therefore  a  general  law,  and  is  in  Its 

f Toper  place  in  the  Code  of  General  Laws, 
f  It  was  a  mere  local  statute,  It  had  no ' 
business  in  the  general  code.  If  It  was  a 
mere  local  act,  It  remained  In  force  with- 
out a  re-enactment.  But  congress  did 
not  look  upon  it  ae  a  local  act.  and  the 
people  of  the  United  States  do  not  consid- 
er that  the  government  ot  Alaska  Is  a 
mere  local  matter,  with  which  they  have 
nothing  to  do.  In  the  same  way  congress 
enacted,  in  chapter  1,  56  provisions  com- 
mon to  all  territories.  There  remained, 
thai,  iu  the  old  laws,  a  great  number  of 
particular  provisions,  some  relating  to 
only  one  territory,  some  to  two  or  more 
territories.  It  tltose  provisions  were  re- 
garded as  mere  local  exceptions  to  a  gen- 
eral law,  and  therefore  as  mere  local  laws, 
tliey  would  have  kept  their  place  in  the 
statute  book  without  re-enactment;  but 
congress  did  not  look  upon  It  in  that 
light.  On  the  contrarj-,  it  went  carelully 
through  all  the  laws  relating  to  territo- 
ries, collected  all  those  acts  called  by  coun- 
sel "local  exceptions, "  but  called  by  con- 
gress "provisions  concerning  particular 
territories,**  and  re-enacted  such  ot  these 
particular  provisions  as  they  still  desired 
to  continue  In  force,  enacting  them  in  a 
separate  chapter  ut  title  23.  In  that  chap- 
ter they  filled  57  sections  with  such  par- 
ticular provisions,  even  to  the  point  of 
regulating  where  the  United  States  mar- 
shal should  have  control  of  a  federal  pris- 
on and  where  he  should  not.  If  we  can- 
not judge  by  this  what  were  the  particu- 
lar provisions  they  Intended  should  be 
continued,  how  can  we  Judge?  There  is  a 
maxim,  expreeslo  unlua  exeiusio  est  al- 
terfus.  But  here  Is  an  expreesion  as  to  an 
intention  to  retain  57  particular  provis- 
ions, the  tlfty-elglith  left  out,  and  yet  It  Is 
claimed  that  we  are  bound  to  consider 
that  they  Intended  to  retain  the  Hfty- 
elghth  also.  I  take  It,  then,  that  In  leav- 
ing out  the  particular  provisions,  existing 
in  two  separate  acts,  which  gave  abso- 
lute veto  powers  to  the  governors  ot  two 
territories,  congress  intended  they  should 
be  left  out,  and  that  the  old  laws  on  this 
subject  were  repealed  by  the  adoption  of 
the  Revised  Statutes.  We  cannot  consid- 
er them  as  in  force  after  the  adoption  ol 


the  Revised  Statutes,  without  construing 
directly  against  the  letter  of  the  statute. 
And  so  far  as  the  spirit  of  the  act  la  con- 
cerned; the  action  of  congress  in  the  mat- 
ter, having  bad  Its  attention  called  to 
particular  provisions,  having  leglsluted 
on  partlculor  provisions,  having  declared 
what  ones  It  Intended  to  retain,  showe,  if 
it  shows  anything,  that  congi-ess  acted  iu 
the  matter  with  fnli  notice  of  these  provlB- 
lons,  and  deliberately  omitted  them.  To 
construe  against  the  very  letter  of  the  law 
is  to  go  to  the  extreme  limit  oC  judicial 
power  in  the  matter,  and  will  never  bo 
done  If  any  reasonable  construction  can 
be  given  to  the  law  as  it  now  stands.  Is 
there  anything  unreasonable  In  thinking 
that  congress  meant  to  do  what  It  did  do? 
There  were  nine  territories,  and  In  seven 
of  them  the  people  were  granted  full  leglii- 
latlve  powers.  In  two  ot  them  this  pow- 
er was  restricted  by  a  particular  limita- 
tion. The  act,  as  It  stands,  removed  the 
particular  limitation  and  placed  all  upon 
an  equal  footing.  Are  we  to  leave  the 
plain,  direct,  unequivocal  language  of  the 
statute,  and  gu  about  the  law,  behind  the 
law,  and  presume  an  Intention  different 
from  what  Is  expressed,  and  construe  on 
that  presumed  Intention,  set  aside  the  let- 
ter of  the  law,  destroy  uniformity,  and  set 
up  dtversit}'?  The  effect  ot  the  statute  as 
it  stands  is  to  remove  diversify  and  estab- 
llsn  uniformity. 

It  is  claimed  that  the  legislation  con- 
cerning the  government  of  the  District  ot 
Columbia  Is  not  in  the  Revised  Statutes, 
and  that  that  is  an  argument  to  show 
that  congress  looked  upon  the  legislation 
ae  local.  This  is  a  mistake.  The  legisla- 
tion concerning  the  District  of  Columbia 
la  found  in  the  Revised  Statutes.  It  is  true 
it  is  not  found  in  the  first  volume  thereof, 
but  congress  specially  ordered  that "  the 
revision  ot  the  statute  relating  to  the  Dis- 
trict of  Columbia,  to  post-roads,  and  the 
public  treaties,"  be  published  in  a  sepa- 
rate volume,  and  entitled  and  labeled, "Re- 
vised Statutes  Relating  to  the  District  of 
Columbia,  and  Post-Roads,  and  Public 
Treaties,"  which  has  tieen  dune.  An  act 
granting  certain  powers  may  be  a  general 
act.  The  power  thus  granted  may  be  ex- 
ercised only  tn  a  particular  place.  The 
power  may  be  exercised  only  In  a  certain 
locality,  but  the  act  granting  the  power 
may  still  remain  a  general  act.  States 
pass  general  laws  concerning  notaries 
public,  providing  for  a  certain  number  in 
each  county,  but  limiting  the  exercise  u! 
notarial  power  to  the  county  In  which  the 
notary  resides.  An  exception  Is  made  as 
to  one  county,  providingthat  the  notaries 
of  that  county  may  exercise  notarial  pow- 
ers in  an  adjoining  county,  also  thus  giv- 
ing the  notaries  olonecounty  moi*e  power 
than  Is  given  to  others.  Then  comets  a  i^e- 
vlsion  ot  the  statutes,  In  which,  by  gener- 
al law,  notarial  power  is  abolished. 
There  is  a  section  In  the  revision  saying 
that  all  general  laws  not  in  the  revision 
are  repealed.  Would  the  uotarles  ol  the 
favored  county  still  have  notarial  powers, 
on  the  plea  that  they  had  them  by  virtue 
of  a  local  law?  A  law  is  not  necessarily 
local  because  it  seems  to  operate  only  in  a 
particular  locality.  The  territui^y  ot  Arf. 
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lona  was  acquired  by  treaty;  that  Is,  tbe 
territorial  area  now  called  Arlsuna  waa  bo 
acqalred.  A  treaty  1h  u  law  of  the  land. 
Was  that  law  by  which  Arixona  waH  ac- 
qoired  a  local  law,  affecting  Arfxona 
alone?  It  seemed  to  relate  only  to  Arizo- 
na ;  it  seemed  to  einnply  chan8:e  the  politi- 
cal condition  of  the  pei^ple  of  Arizona, 
etleetlns  a  cbanye  In  their  dtisenahlp ;  but 
that  was  by  no  means  the  extent  of  the 
operation  ol  the  law.  That  law.  which 
seemed  limlteil  In  its  etfcct  to  Arizona, 
really  affected  every  member  ol  the  body 
politic  of  Mexico  and  of  the  United  States. 
It  effected  a  chanco  In  political  and  pro- 
prietary riffhta.  Would  a  law  transfer^ 
ring  Cuba  to  the  United  States  be  a  local 
law?  It  seems  to  relate  only  to  the  sta- 
tus of  Cuba.  Would  a  lawreding  Arisooa 
back  to  Mexico  be  a  local  law  ?  It  seems 
to  apply  only  to  Arizona.  Why  la  It  not 
a  local  law?  Becausaln  ceding  Arizona 
to  a  foreiarn  power  the  peopleol  the  United 
States  would  divest  tliemselTes  of  proprie- 
tary and  political  rights.  The  people  of 
the  United  States,  by  treaty,  acquired  the 
pollUcal  right  to  make  laws  for  the  sov- 
ernmrat  of  Arizona.  Any  law  by  which 
the  i>eople  ol  the  United, States  become  di- 
vested ol  those  rights.  In  whole  or  in  part, 
ts  a  general  law.  because  It  concerns  the 
people  of  the  whole  United  States.  When 
the  people  of  the  United  States  cede  politi- 
cal power  to  the  people  of  Arizona,  they 
are  dtveatlng  themselves  of  It  for  the  time 
being  as  completely  as  thoagh  they  ceded 
those  rights  to  Mexico.  It  may  be  called 
a  "lease"  of  power,  aa  diatlnguisbed  from 
an  absolute  divestment,  because  in  one 
case  It  can  be  resumed  at  will.  In  the  other 
not:  but  even  then,  does  not  a  lease  of 
rights  affect  both  parties  to  the  act.  the 
lessoras  well  as  the  lessee?  When  the  peo- 
ple of  the  United  States  ceded  to  the  peo- 
ple of  Arizona  a  limited  power  of  making 
their  own  laws,  the  law  by  which  it  wua 
done  was  a  general  law,  because  it  affect- 
ed the  politiccU  power  of  the  whole  people 
of  the  United  States.  The  act,  then,  which 
gave  the  people  of  Arisona  power  to  make 
Huch  laws  as  might  receive  the  sanction 
of  the  governor  was  a  general,  and  not  a 
local,  law,  because,  though  it  affectad  the 
people  of  Arizoua  very  materially  In  giv- 
ing them  a  certnin  amount  of  pulltli'al 

gower,  it  affected  the  people  of  the  Unitt^ 
tates  to  the  very  same  extent,  for  the 
gain  of  the  people  of  Arizona  was  the  ex- 
act measure  of  the  loss  of  the  people  of  the 
United  Stattjs.  I  am  therefore  again  led 
to  the  conclusion  that  the  act  Sxingtbe 
political  power  of  the  people  of  Arizona, 

f>rior  to  December  1,  1873,  was  a  general 
aw,  and  was  repealed  by  the  adoption  ot 
the  Bevlsed  Statutes  June  22, 1874,  which 
established  a  different  rule  on  the  subject. 
Increasing  the  political  power  ot  the  peo* 
pie  of  Arizona  by  giving  them  power  to 
pnsH  laws  notwltttstandlng  the  objections 
of  the  governor. 

It  1b,  however,  contended  they  did  not 
have  power  to  do  so  on  February  12, 1H75, 
by  reason  of  the  amendatory  act  of  Feb- 
mary  iS,  1875.  Having  considered  the  old 
law  as  repealed,  wc  may  then  look  on  the 
Revised  Statutes  of  June  22. 1874,  as  the 
origliial  law  on  this  subject,  and  the  ques- 


tion will  then  be  as  to  the  effect  of  the 

amendment  of  February  18, 187^.  1  hove 
already  shown  that  I  do  not  eouitiiler 
there  is  anything  in  the  amendatory  act- 
that  Is  to  say,  in  the  act  proper— declar- 
ing when  the  nmendmenta  are  to  take 
effect,  and  that  they  therefore  take  effect 
ouly*from  their  enactment,  to-wit,  Febm- 
arr  18*1875:  and  that  any  laws  passed 
prior  to  that  date,  and  since  December  1, 
1873,  over  thH  governor's  veto,  stand  as 
laws  of  Arizona  nntll  repealed.  I  have 
shown  that  I  consider  that  the  clause 
which  it  Is  claimed  gives  these  amend- 
ments a  retroactive  effect  Is  merely  a  pre- 
amble. But  suppose  it  is  not  a  preamble, 
but  In  tact  a  part  of  the  act,  even  then  It 
could  not  affect  the  validity  of  the  law  of 
the  legislature  of  Arizona  duly  passed  Feb* 
ruary  12,  1875,  In  accordance  with  the  pro- 
visions of  the  Bevlsed  Statutes  of  1874, 
over  the  governor's  veto.for  tworeasons: 
(1)  Because  congress  had  no  power  to 
give  the  act  that  effect;  (2)  the  acts  fo 
paH  materia  show  It  was  not  the  inten- 
tion At  congress.  In  the  adoption  of  the 
Revised  Statutes,  to  Invalidate  any  act 
done  or  disturb  any  right  which  accrued 
under  existing  la  ws. 

1.  Congress  has  no  power  to  give  a  stat- 
ute such  a  retrospective  effect  as  will  de- 
stroy vested  rights.  Thedoctrine  Is  stated 
by  Kent  in  the  following  language:  "A 
retrospective  statute,  affecting  and  chang- 
ing vested  rights,  is  very  generally  consid- 
ered in  this  country  as  founded  on  uncon- 
stitutional princip1e8.and consequently  in- 
operative and  void."  1  Kent,  Comm.  4.~i.5. 
The  vested  right  In  the  case  which  cannot 
be  destroyed  is  not  the  right  of  the  plain- 
tiff to  the  office  of  probate  Judge,  but  is  the 
right  to  a  certain  amount  of  political 
power  which  vested  In  the  people  of  Ari- 
zona the  day  the  limitation  on  th^r  legis- 
lative power  was  removed  by  the  adoption 
of  the  Revised  Statutes.  June  22,  1874. 
From  that  day  until  February  18,  1875. 
they  had  vested  In  them  the  right  to  make 
laws  by  a  two-thirds  vote  ot  the  legisla- 
ture, notwithstanding  the  objection  ot  the 
governor.  I,t  was  shown  that  there  was 
at  least  an  attempt  to  exercise  that  right. 
An  attempt  wasmade  to  atleost  thus  pans 
a  law.  Under  thatalleged  law,  it  properly 
passed,  the  people  acquired  the  right  to 
elect  a  certain  class  of  Judges.  Everything 
that  could  be  done  to  give  the  people  that 
right,  if  the  law  was  really  passed,  was 
fully  and  completely  done.  True,  they  had 
not  yet  exercised  the  right  of  election,  bnt 
the  right  of  election  was  not  the  right 
which  vested  under  the  act  of  congress. 
The  right  which  vested  under  the  act  ol 
congress  was  the  rlghtto  make  laws,  not- 
withstanding the  objections  of  the  gov- 
ernor, and  that  right  they  had  exercised, 
or  at  least  attempted  to  exercise.  Subse- 
quent acts  of  congress  might  recall  this 
right  of  legislation,  but  they  could  not  re- 
call the  acts  done  while  that  right  existed. 
A  principal  may  revoke  the  authority  of 
an  agent,  but  he  cannot  annul  acts  duly 
periormed  and  consummated  whllethe  au- 
thority Axlsted.  Whethercongress  thought 
It  had  the  power  to  do  so  or  not  Is  Im- 
material. Its  power  In  the  matter  wai* 
exhausted  when  it  passed  the  law.  The 
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powers  of  the  government  sredivlded  into 
three  co-ordinate  branches,  each  supreme 
In  ltd  sphere.  It  Is  the  province  of  the 
judiciary  to  declare  the  effect  of  laws. 
This  right  is  not  shared  by  the  l^slative 
department,  but  Is  nu  exeiuslre  attribute 
o(  the  Judicial  power.  The  lanKuage  of 
what  I  consider  the  preamble  in*  the 
amendatory  act  of  February  IS,  1875.  un- 
dertakes to  say  that  the  effect  of  these 
amendments  shall  be  to  make  the  Revised 
Statutes,  adopted  June  22,  iK74,  truly  ex- 
press what  was  the  law  December  1, 1S78, 
not  congress.  Kur  congress  to  undertake 
to  do  it  IB  to  nsurp  judicial  functions.  It 
would  be  no  more  Irregular  for  the  preBi> 
dent  to  do  this  by  proclamation  than  for 
coneress  to  do  it  by  declaration.  In 
Kent's  Commentaries  the  rule  is  stated : 
"It  seems  to  be  settled,  as  the  sense  of  the 
courts  of  justice  in  this  country,  that  the 
legislature  cannot  pass  any  declaratory 
laws,  nr  acts  declaratory  of  what  the  law 
was  b^ore-lts  passaiuce,  so  asto^veit  any 
binding  wrfght  with  the  courts.  I  Kent, 
Coum.  456,  note  c,  and  numerous  cases 
there  cited  in  support  of  the  proposition 
as  to  theauthorityolco-ordlnate branches 
of  government.  Bere  is  an  attempt,  on 
February  18, 1875,  by  congress,  to  declare 
what  law  was  In  force  December  1,1873. 
But  the  courts  cannot  accept  the  declara- 
tion of  a  legislature  that  a  certain  law 
was  In  force  on  a  certain  prior  day.  To 
admit  a  contrary  doctrine  would  be  to 
take  the  construction  of  statutes  from 
courts  and  give  it  to  the  legislature.  The 
courts  must  take  the  statute  books,  and 
from  them  dtocuver  and  declare  whatlawa 
were  or  were  not  In  force  on  a  certain  day. 
Congrass  claims  that  the  non-insertion  In 
the  Kevised  Statutes  of  the  provision  giv- 
ing absolute  veto  powerto  the  governor  of 
Arizona  was  an  omission;  that  congreas 
Intended  to  insert  it.  So  they  might  have 
intended  to  enact  a  whole  law,  but  from 
any  cause  might  have  omitted  to  do  It. 
Can  weadindicateupoD  such  an  intention? 
The  doctrine  of  Intention  in  construction 
is  that  where  a  law  has  really  been  en- 
act(*d,  but  ite  meaning  is  by  i\u  own  terms 
ambiguooB.  that  is,  capable  of  two  con- 
structions,— "  ambiguous,  and  with  double 
sense  deluding, " — then,  if  the  intention  of 
the  l^islatare  can  be  clearly  ascertained, 
the  sense  which  will  give  effect  to  that  In- 
tention wilt  be  adopted.  But  to  supply  a 
whole  proviso  of  new  and  independent 
matter,  constituting  an  exception  to  the 
law  ns  it  plainly  reads,  simply  because  the 
legislature  may  declare  that  theylntended 
to  enact  that  proviso,  but  that  by  some 
mischance  it  was  overlooked  and  omitted, 
is  further  than  courts  can  be  expected  to 
go. 

When  an  Intention  as  to  the  policy  of 
an  act  Is  shown  by  an  actual  declaration 
In  an  act.  In  the  form  of  an  enactment 
therein,  and  that  policy  Is  in  accordance 
With  pufillc  policy  and  sound  law.  that 
will  be  accepted  as  the  declared  policy  of 
the  act,  and  as  showing  the  spirit  and  in- 
tenticm  of  subsequent  acts  iapaii  materia, 
if  tliere  he  nothing  in  subsequent  acts  to 
make  such  a  construction  an  unreasonable 
one.  In  theftrst  act  adopting  the  Revised 
Statutes,  It  was  declared.  In  section  5.597, 


that  the  adoption  of  these  statutes  re- 
pealing former  acts  should  not  affect  any 
act  done  or  any  rights  accrued  before  the 
repeal  of  the  former  acts.  This  was  be- 
cause the  repeal  took  place  .Tune  22, 1874. 
to  date  from  December  1, 1S73,  and  this 
was  to  save  all  acta  done  and  all  riKlita 
accrued  while  the  old  acts  were  In  force. 
In  other  words,  although  the  repeal  was 
to  date  back  to  December  1, 1873,  nothing 
which  was  regularly  donein  the  meantime 
should  be  disturbed,  nor  any  nccroed 
rights  be  .destroyed.  In  the  subsequent 
act  in  pari  materia,  it  Is  claimed  that  It 
was  in  tended,  to  have  the  changeln  the  law 
relate  back  to  a  certain  date,  but  the  spirit 
of  the  organic  act  saves  all  acts  done  and 
all  lights  accrued  in  the  mean  time.  There 
is  nothing  in  the  subsequent  act  declaring 
any  intention  to  depart  from  the  declared 
policy  In  the  organic  acc  in  this  respect. 
The  language  of  the  statute  is  much 
stronger  than  the  general  rule  of  law  on 
the  subject.  Thegeneral  rule  Is  that  rights 
to  be  saved  must  be  clearly  vested,  bat  the 
policy  of  this  act  is  declared  In  broader 
terms.  It  goes  so  far  as  to  say  that  every 
act  dune  andevery  rlghtaccrued  under  ex- 
isting laws  stands  as  good,  notwith- 
standing changes  in  the  law.  I  am  there- 
fore of  the  opinion  that  on  thel2tb  of  Feb- 
ruary, 1875.  the  legislature  of  Aricona  terri- 
tory had  authority  and  power  to  pass  an 
act,  notwithstanding  tbeobjections  of  the 
governor.  It  may  then  be  thought  that 
the  only  question  remaining  is.  did  they 
really  do  it?  But  that  Isnot  the  questioii 
In  this  ';ase.  The  question  in  this  case  is, 
was  it,  In  this  case,  under  the  pleadtugs, 
necessaryto  prove,  and  if  so,  wasitproved, 
that  they  really  did  It? 

2.  This  brings  mp  to  tbeconsiderationof 
tlie  second  proposition  contained  in  the 
flrst  conclusion  of  law  of  the  judge  below, 
in  which  be  said  that  the  acts  were  void. 

Were  the  acts  of  the  legislature  void  7 
On  this  point  the  defendant  urges  in  bto 
brief  a  prr>poBitlon  in  the  following  lan- 
guage: "(6)  The  election  held,  etc.,  was 
void.  No  law  authoricing  an  election  to 
be  held  on  that  day  is  to  be  found  in  the 
printed  statutes  of  the  territory,  nor  Is 
there  such  a  law  on  file  among  the  en- 
rolled laws  of  the  territory  in  the  secre- 
tary's office.  •  *  »  If  the  journals  of 
the  legislature  be  referred  to,  it  will  be 
found  that,  after  passing  the  bill  the  sec- 
ond time,  it  was  by  special  committee 
(not  In  the  ordinarj-  manner)  returned  to 
the  governor.  The  governor  is  not  the 
custodian  of  the  laws  of  the  territory,  nor 
is  he  required  to  care  for  their  preserva- 
tion more  than  any  other  cllisea  of  tbe 
territory.  His  connection  with  the  bill 
ceased  when  he  returned  It  to  the  house 
In  which  it  originated,  with  his  objections. 
There  is  no  statute  requiring  ol  him  any 
other  duty  as  to  the  bill  save  to  approve 
or  disapprove.  »  •  •  To  say  there  is 
such  ti  law,  OS  claimed  by  the  appellant, 
when  tbe  same  is  not  found  dther  In  the 
printed  statutes  or  on  file  among  the  en- 
rolled laws,  is  putting  on  trial  for  official 
misconduct  the  secretary  of  the  territory 
and  the  legislative  council.  In  a  merely 
collateral  proceeding,  in  which  they  are 
not  parties,  and  are  wholly  unheard,  and 
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la  a  Ttolation  of  theirconBtltiitioDalrlfirbts 
and  the  plaluMt  dictates  of  Justice."  To 
this  HrKument  there  are  two  answers: 
O)  The  secretary  of  the  territory  is  not 
put  on  trial  for  any  official  misconduct, 
because  there  is  nothinK  to  show  the  bill 
was  ever  delivered  to  hlni.  Jt  has  not 
been  traced  to  bla  hands,  and  he  cannot 
keep  what  was  never  Intrusted  to  him. 
(2)  The  deTendant  la  bound  \>s  the  facta 
established  in  this  court,  by  the  facts 
found-by  the  conrt  sitting  as  a  Jury,  filed 
in  the  case  as  the  facts  found  .proven,  and 
the  flndlDK  not  excepted  to. 

It  is  urged  that  the  stipulation  as  to 
proof  made  by  plaintiff  cannot  hrip  lilm  in 
tbisaction;  that  theconrt  below  could  not 
take  notice  of  facts  brought  In  only  by  the 
stipulation.  And  yet  It  is  only  from  the 
stipulation  that  the  rigrht  of  the  defend- 
ant to  the  office  by  appointment  appears. 
Yet  the  court  tooknatic:e  of  thefacta  there 
shown  in  his  favor,  and  on  them  ad- 
judged that  be  was  rightfully  entitled  to 
the  office.  AVfay  must  It  not.  take  equal 
notice  of  thefacta  stipulated  In  plaintiff's 
favor?  It  was  a  stipulation  as  to  mere 
probative  facts,  entin«ly  capable  of  actual 
proof  In  case  they  really  existed.  If  de- 
fendant thought  plaintiff  could  not  prove 
them,  he  was  not  obliged  to  admit  them. 
He  simply  waived  the  formal  proof,  ad- 
mitting that  the  facts  were  as  claimed. 
He  denied  the  conclnaione  which  plaintiff 
wished  to  draw  from  them.  It  is  not  al- 
leged, nor  does  it  appear,  that  this  is  a 
feigned  issue.  Let  us  see  first  what  act 
congress  required  or  directed  the  legisla- 
ture to  do  if  it  wished  to  pass  an  act  over 
the  veto  of  the  governor,  and  then  what 
acts  It  Is  proven  In  this  tase  were  done, 
so  as  to  see  whether  the  legislature  fully 
compiled  with  all  the  requirements  or  not. 
Section  1842  of  the  RevlHed  Statutes  aays, 
(and  I  number  the  provisions  for  conven- 
ience In  reference:)  (1)  "Every  bill  which 
has  parsed  the  legislative  assembly  of  any 
territory  shull,  before  It  becomes  a  law, 
be  presented  to  the  governor. "  <2)  "It  he 
approve  It,  lie  shall  sign  It;"  (8)  "but  if 
not,  he  shall  return  It,  with  his  objections, 
to  that  house  In  which  it  originated;"  (4) 
"and  that  house  shall  enter  the  objections 
at  lai^e  In  its  journal;"  (5)  "and  pn«:eed 
to  reconsider  It;"  (6)  "U  after  such  recon- 
alderation  two-thinle  of  that  house  agree 
to  pass  the  bill, "  (7)  "it  shall  be  sent,  to- 
gether with  the  objections,  to  the  other 
house,"  (8)  ^by  whlcb  it  shall  be  likewise 
reconsidered;"  (91  "and  if  approved  by 
two-thirds  of  that  house,  it  shall  become  a 
law."  (10)  "But  In  all  such  cases  the  vote 
of  both  houses  shall  be  determined  by 
yeas  and  nays,"  (11)  "and  the  names  of 
the  persons  voting  for  or  against  the  bill 
shall  be  caitered  in  the  Journal  of  each 
bouse.  **  Now.  in  the  matter  of  this  bill, 
acted  on  by  the  legislature  of  the  terri- 
tory of  Arizona,  February  12,  1875,  all  of 
these  things  may  have  been  done,  but  In 
this  case  the  record  does  not  affirmatively 
show  that  it  was  proven  In  the  trial  be- 
low that  all  of  these  tblnga  were  done. 

1.  The  record  does  not  show  that  the 
•fourth  requirement  was  complied  with, 
vis.,  that  the  house  to  which  the  bill  was 
.retamed  entered  the  objections  at  large 


on  its  Journal;  bat  neither  does  it  show 
that  the  governor  stated  any  objections. 
The  court  found  the  fact  on  this  point  to 
be  that  the  governor  returned  the  bill 
"without  his  approval."  I  do  not  see 
that  we  can  go  beytmd  that  finding  in 
this  respect,  and  presume  that  the  gov- 
ernor did  state  objections.  So  far  as  the 
record  goes,  it  does  not  appear  that  he 
stated  any  objections.  I  do  not  then  see 
how  it  could  be  held  that  the  omission  to 
prove  that  objections  of  the  governor 
were  entered  In  the  journal  would  affect 
this  case,  for  we  do  not  know  that  there 
were  any  objections  to  enter. 

2.  The  Bcventh  direction  speaks  of  send- 
ing the  objections  of  the  governor  with 
the  bill  when  the  latter  Is  sent  to  the 
bouse.  The  record  here  does  not  explicit- 
ly state  that  any  objections  of  the  govern- 
or were  sent  with  the  bill,  but  the  court 
below  found  that,  after  the  bill  bad  been 
passed  by  a  two-thirds  vote  in  the  council, 
"  the  said  bill  was,  in  the  regular  manner, 
transmitted  to  the  house  of  representa- 
tives for  its  action.**  So  far  as  the  trans- 
missinn  was  eoncemed,  it  seems  to  me 
that  the  finding  of  the  court,  if  good  tor 
any  purpose  in  this  matter,  shows  It  was 
sufficiently  r^ular,  particularly  as  it  does 
not  appear  that  there  were  any  objections 
to  transmit. 

8.  The  eleventh  direction  says  the  yeas 
and  nays  shall  be  entered  on  the  Journal 
of  each  house.  The  record  in  this  case 
does  not  show  whether  that  waa  done  or 
not.  Was  it  necessary  in  this  case  for 
plaintiff  to  prove  that  that  was  done? 
How  does  the  matter  of  proof  stand? 
Under  the  pleadings  in  this  case,  what 
proof  was  necessary  for  the  existence  of 
this  law?  Plaintiff,  in  bis  eomplalnt.  al- 
leges that  he  waa  the  duly  elected  and 
qualified  probate  Judge  of  Maricopa  coun- 
ty. He  alleges  the  election  was  duly  held, 
stating  the  time  of  his  election,  the  fact 
thereof,  when  he  received  his  certificate, 
when  he  qualified,  and  when  he  made  de- 
maud  for  bis  office.  He  did  not  plead  the 
law  under  which  he  claimed.  Tlteddend- 
ant  did  not  demur.  He  answered,  and 
pleaded  nal  tiel  record,  alleging  there  was 
no  law  of  tne  territory  authorizing  such 
an  election.  It  seems  to  be  pi-etty  well 
settled  that  an  issue  as  to  the  existence  of 
a  public  lawcannot  be  raised  In  that  way. 
See  numerous  cases  cited  In  Sherman  v. 
Story,  80  Cal.253.  From  that  case  I  quote 
aa  follows:  "Thus,  in  The  Prince's  Case,  8 
Coke.  28, '  It  was  resolved  that  against  a 
general  act  of  parliament,  or  such  act 
whereof  the  judges  ex  o/BcioouKht  to  take 
notice,  the  other  party  cannot  plead  nu/ 
tiel  record,  for  of  such  acts  the  judges 
ought  to  take  notice.  Bitt  If  It  bo  mlsre- 
clted,  the  party  ought  to  demur  in  law  up- 
on it,  and  In  that  case  the  law  Is  ground- 
ed upon  great  reason;  lor  Ood  forbid,  if 
the  record  ot  such  acts  should  be  lost  or 
consumed  by  fire  or  other  means,  that  it 
should  tend  to  the  general  prejudice  of  the 
commonwealth,  but  ratht-r,  although  it 
be  lost  or  consumed,  the  judges,  either  by 
the  printed  copy  or  by  the  record  in  which 
It  was  pleaded,  or  by  other  means,  may  In- 
form themselves  of  it.'"  See,  also,  Uwar. 
St.  813. 
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Defendant  says,  in  this  case,  In  his  brief, 
that  the  law  Is  lost;  that  Is,  that  It  can- 
not be  found  In  the  secretBry'sofUce;  that 
the  journals  show  it  was  delivered  to  the 
governor,  but  that  he  is  not  responsible 
tor  it.  Yet  the  case  in  8  ColEe  says  that  ia 
such  cases  Ood  forbid  that  It  should  tend 
to  the  general  prejudice  of  the  common- 
wealth;  that  in  aucb  cases  the  Jodgee, 
either  by  a  printed  copy  or  by  the  records, 
or  by  other  means,  muy  Inform  themselves 
of  it.  Dwarrissays:  " The  existence  of  a 
public  act  must  be  tried  by  the  Judges,  who 
are  to  inform  themselves  in  the  best  way 
they  can."  The  existence  of  a  law  is  not 
a  question  tu  be  left  to  a  jury  to  deter- 
mine on  the  accidental  evidence  before 
them.  Senator  Verpi.anck's  opinion,  (as 
judge,)  cited  in  Sherman  v.  Story,  30  Cal. 
264.  In  De  Bow  v.  People,  1  Denio,  14.  Mr. 
Chief  Justice  Bbonson  says  the  question 
must  be  settled  by  the  court  as  a  question 
of  law.  Sherman  v.  »tory,  SO  Cal.  268. 
The  supreme  court  of  California  says,  in 
the  last-cited  caae,  that  "at  common  law 
not  even  the  pleaof  nal  tiel  record  was  ad- 
mtsfllhle.  There  was  no  plea  by  which  the 
exiHtence  of  a  general  act  of  parliament, 
as  a  question  of  fact,  could  be  put  in  Issue 
and  tried,  it  was  regarded  as  a  question 
of  law  alone,  of  which  the  judges  were 
bound  to  take  notice.  It  the  enrollment 
was  in  existence  they  would  consult  It, 
but  or  course  would  not  go  beyond  that 
record.  But  If  that  had  been  lost  or  de- 
stroyed, and  there  was  no  printed  statute, 
(which  I  will  remark  is  what  defend- 
ant claims  here,)  It  was  necessary  for  the 
judges  to  look  for  It  in  other  documents, 
where  it  had  been  recited  or  recognized 
and  acted  upon,  or  to  inform  themselves 
In  the  beat  mode  they  could.  It  was  still 
a  question  of  law.  and  not  of  fact,  and 
they  were  supposed  to  know  the  law." 
Sherman  v.  Story.  30  Cal.  259.  The  legis- 
lature of  Arizona  have  adopted  the  com- 
mon law  as  the  rule  of  decision  in  all 
courts  of  this  territory,  In  all  cases  not  in 
conflict  with  the  statute  law  governing 
them.  Oomp.  Laws,  p.  524,  §  7.  I  do  not 
know  of  any  statute  here  changing  the 
common-law  rule  of  pleading  In  this  re- 
spect. I  am  confident  there  Is  none,  and 
that  the  question  of  the  existence  of  the 
law  underwhlch  plaintiff  claims  was  never 
properly  raised  In  this  case. 

The  court  found,  as  facts  proven,  that 
all  of  the  proceedings  as  to  the  election  It- 
self were  regular;  that  the  election  was 
held;  that  plaintiff  was  elected,  received 
his  certificate  of  election,  filed  his  bond, 
and  took  the  oath  required,  and  made 
demand  of  the  office.  No  question  us  tu 
the  existence  or  validity  of  the  law  under 
which  he  was  efected  having  been  proper- 
ly raised,  how  should  It  have  been  deter- 
mined? I  think  defendant  mlHconceives 
the  effect  of  the  authorities  he  quotes  from 
30  Cal. 

Statutes,  without  some  necessary  pen- 
alty, either  expressed  or  implied,  are  mere- 
ly directory.  They  may  be  followed  or 
not,  as  parties  choose;  for  if  there  Is  no 
penalty,  how  does  It  matter?  In  the  act 
of  congress  governing  tills  case  there  Is  no 
declaration  of  the  consequences  of  non- 
compliance.  Tu  be  fatal,  it  should  have 


so  declared,  unless  It  can  be  found  from 
the  la  w  and  practice  in  such  cases  that  non- 
compliance with  all  these  forms  Is  held  to 
be  fata).  1  am  ut  opinion  it  will  be  found 
that  inquiry  as  to  the  fact  of  compliance 
or  non-compliance  with  these  require* 
ments  Is  not  allowed,  even  when  the  at- 
tempt Is  directly  made  to  Invalidate  the 
statute  because  of  the  very  fact  of  non- 
compliance. The  effect  of  Spangler  v. 
Jacohy,  14  III.  298.  is  not  that  the  party 
claiming  the  existence  of  a  statute  must 
show  affirmatively  that  the  yeas  and 
nays  were  entered  in  the  journal,  but  that 
it  is  a  matter  of  d^ense  that  the  party  de- 
nying the  validity  of  the  act  may  prove  tibe 
journals,  and  II  he  can  show  from  them 
that  the  vote  was  not  entered,  he  may 
thereby  defeat  the  act.  Even  in  this  de- 
cision the  supreme  court  of  CaJIfurnia  rft- 
mark  that  It  was  decided  by  two  justices, 
the  third  being  absent,  and  that  the  ml 
Ing  was  expressly  baaed  upon  the  veryspe- 
elal  provision  of  the  constitution  of  that 
state.  Sherman  v.  Story,  30  Cal.  270. 
Even  in  Spangler  v.  Jacuby.  the  court 
declared  that  if  the  journal  is  lost  or  de- 
stroyed, it  will  be  intended  thatthe  proper 
entry  was  made  on  the  journal.  Sher- 
man v.  Story,  Id.  271.  When  the  jour- 
nal Is  not  produced,  when  the  defendant 
does  not  attempt  to  show  a  non-compli- 
ance, then  must  It  not  also  be  presumed 
by  the  courtthat  either  the  journal  Is  lost, 
and  that  the  entry  will  be  intended,  or 
that  defendant,  falling  tu  produce  it,  and 
failine  to  undertake  to  show  non-entry, 
waives  any  objection  on  that  point?  In 
Kallroad  v.  Governor,  23  Mo.  353,  it  was 
declared  that  inquiry  could  not  be  made 
as  to  whether*  the  legislature  bad  com- 
piled with  a  direction  requiring  particular 
forms  to  be  observed  In  passing  a  bill. 
This  was  where  the  rules  for  the  action 
of  the  legislature  were  prescribed  by  the 
constitution,— certainly  as  binding  a  re 
quirement  as  the  provision  of  the  act  of 
congress  in  this  case.  The  coort  says  to 
go  Into  an  Inquiry  as  to  whether  all  the 
forms  had  been  complied  with  "  would 
Boem  like  an  inquisition  Into  the  conduct 
of  the  members  of  the  general  asHembly; 
and  it  must  be  seen  at  once  that  It  is  a 
very  delicate  power,  the  frequent  exercise 
of  which  must  lead  to  endless  confusion 
in  the  administration  of  the  law.  This 
inquiry  may  be  extended  to  good  as  well 
as  bad  laws;  to  those  passed  as  well  with 
the  approval  of  the  governor  as  those 
which  are  passed,  his  objeetions  to  the 
contrary  notwithstanding;  for  It  is  clear 
that  If  a  law  passed  over  the  objections 
of  the  governor  may  be  Impeached  by  In- 
quiry, whether  the  forms  of  the  constitih 
tlon  were  observed  In  Its  enactment,  tbe 
same  Inquiry  may  be  Instituted  In  rela* 
tluD  to  laws  passed  with  his  sanction; 
and  thus  statutes  constitutional  ou  their 
face,  r^ularln  their  terms,  which  may  have 
been  the  rule  of  action  for  years,  and  un- 
der which  large  amounts  of  property  have 
been  vested  and  numerous  titles  taken, 
may  be  abrogated  and  declared  void." 
(I  will  remark  here  that  every  law  of  Ari< 
sona  territory  rests  on  this  footing.  See 
section  3,  p.  179,  Comp.  La  wa,  which  re- 
quires the  vote  on  the  final  pasaage  of  all 
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bills  to  be  by  ayes  and  nays,  and'entered 
in  the  lournal.  Under  the  doctrine  con- 
tended for  here  by  defendant,  the  validity 
ol  every  law  of  this  territory  would  de- 
pend upon  whether  the  clerk  of  either 
bouse  had  or  had  not  possibly.  In  a  mo- 
ment' of  hurry,  eareletiuness,  or  neglect, 
omitted  to  malie  a  certain  entry  in  hie 
mtnutea.)  The coart  continues:  "A  prin- 
ciple with  sneb  a  consequence  sliould  be 
supported  by  a  weiisbt  ol  authority  which 
no  court  can  resist.  When  we  reflect  on 
the  manner  in  whlchlonmalsare  made  up, 
and  the  rank  of  the  officers  to  whom  that 
duty  is  intrusted,  bow  startling  must  the 
proposition  be  that  all  our  statute  laws 
depend  for  their  validity  on  the  journals 
of  the  two  hoiUKS  of  the  general  assembly 
showing  that  all  the  forms  required  by 
the  constitution  to  be  observed  in  their 
enactment  have  been  complied  with! 
The  required  form  may  be  oliserved,  and 
the  clerk  may  fall  to  make  the  necessary 
or  correct  entry.  If  the  Journals  had 
been  designed  as  the  evidence  In  the  last 
resort  that  the  laws  were  constltatlonally 
passed,  would  notsome  method  have  been 
adopted  by  which  greater  care  would 
have  been  exacted  In  entering  the  proceed- 
ings of  the  two  houses?  Would  the  task 
of  making  them  have  been  Intrusted  to  a 
single  clerk,  with  a  power  in  the  house  to 
disijeuse  with  their  reading,  even  should 
there  be  a  rule  requiring  them  to  be 
read?— a  matter,  hqwever.  about  which 
the  constitution  is  silent."  Sherman  v. 
Story,  30  Cal.  272.  In  Turiey  v.  County 
of  LoKan,  17  111.  152,  the  correctness  of  the 
above  decision,  on  general  principles,  was 
expressly  admitted,  but  it  was  again 
claimed  that  the  conatitntdun  of  Illinois 
required  a  different  rule  in  that  state. 
But  on  this  point  Mr.  Justice  Skinneb, 
who  was  not  tm  the  bench  when  Spangler 
V.  Jacoby,  14  111.  298,  was  decided,  ex- 
pressly reserved  himself,  even  under  the 
constitution  of  Illinois.  Sherman  v. 
Story,  30  Cal.  274.  In  Sherman  v.  Story, 
the  supreme  court  of  California  say  it  is 
a  remarkable  commentary  on  the  worth- 
lessness  of  Jonmals  as  evidence  ol  the  law 
tbat,  ont  ol  the  dosen  cases  cited  In  that 
opinion,  In  at  least  two  of  them,  if  not 
more,  it  was  shown  that  the  clerks  blun- 
dered in  making  up  the  journals,  and  adds 
this  language:  "Better,  far  bntter.  that  a 
provision  should  occasionally  find  its  way 
Into  the  statute  through  mistake,  or 
even  fraud,  than  that  every  act.  state  and 
natlontil,  should  at  any  and  all  times  be 
liable  to  be  put  in  issue  and  impeached  by 
the  journals,  loose  paper  of  the  legislature, 
and  parol  evidence.  Kucha  state  of  uncer- 
tainty in  the  statute  laws  of  the  land 
would  lead  to  mischief  absolutely  intol- 
erable." 80  Cal.  275. 

What  la  tbe  effect  npon  this  case  of  all 
this  law  7  I  take  It  that  it  has  this  effect : 
that  it  establishes  the  proposition  that 
the  defendant  himself,  even  if  he  were  reg- 
ularly at  work  impeaching  the  law,  hav- 
ing admitted  all  the  substantial  facts  con- 
cerning its  passage,— the  original  passage, 
the  vote,  the  reconsideration,  the  two- 
tblrd)  vote  in  each  house,  and  the  taking 
of  the  vote  by  ayes  and  nays,— could  not 
lilmsell  have  Introdaced  proof  to  show 
T.25p.no.l3— 54 


whether  the  Joamals  contained  the  record 
of  the  vote  or  not.  This,  under  tberule  la 
Sherman 'V.  Story,  80  Cal.  276,  and  what 
tbe  court  there  says.  Is  the  general  law. 
Even  under  the  restricted  rule  iu  the  case 
of  Spangler  v.  Jacoby,  14  III.  29S,  on 
which,  it  is  plain,  much  doubt  Is  thrown 
by  tbe  courts  of  other  states,  as  also  by 
the  new  judge  on  the  bench  when  that 
case  was  decided,  all  the  defendant  can 
claim  is  that  If  be  were  regularly  impeach- 
ing the  validity  of  the  act  he  might  bring 
in  the  Journals,  and  if  the  record  of  entry 
were  not  there,  he  might  claim  that  its 
omission  invalidated  the  act.  But  he  is 
not  regularly  impeaching  the  validity  of 
tbe  act,  and  If  be  were  It  is  not  shown 
that  the  vote  is  not  recorded ;  so  he  makes 
no  point  in  any  event.  But  the  point  that 
is  made  is  by  no  means  clear,  that  defend- 
ant could  in  any  case  offer  proof  that  the 
record  of  the  vote  does  not  exist.  If  there 
had  been  a  clear  issue asto  whethertheact 
had  passed,  and  the  act  itself  had  been 
produced  on  tbe  trial,  what  proof  ut  its 
passage  wonld  have  beensufficient?  Sim- 
ply this:  the  certificate  of  the  presiding 
ufflcer  of  each  house  that  tbe  bill  was 
passed  by  a  two-thirds  vote.  It  would 
not  have  been  necessary  that  this  certifi- 
cate should  state  anything  about  the  rec- 
ord or  transmission  of  objections,  vote  by 
ayes  and  nays,  or  record  of  the  vote.  See 
the  attestation  of  the  passage  of  the  civil 
rights  bill  iu  congress  over  the  veto  of  tbe 
president.  April  9, 1866.  The  certificate  in 
tbat  case  proves  one  fact  only, — the  sub- 
stantial fact  that  the  bill  passed  by  a  two- 
thirds  vote.  That  is  all  tbe  plaintiff  could 
have  been  asked  to  establish  in  this  case. 
He  proved  it  by  the  admissions  of  tbe  de- 
fendant. What  clearer  proof  could  he 
give? 

As  to  their  disposition  of  the  bill  in  send- 
ing it  to  the  governor.  He  Is  the  person 
to  whom,  under  the  absolute  veto  power, 
they  were  obliged  to  send  all  bills.  He  re- 
ceived them.  If  he  approved  of  them,  he 
Signed  them  and  iianded  them  over  to  the 
secretary  for  safe-keeping.  Wben  the  leg- 
islature found  themselves  suddenly  in  pos- 
session of  a  new  power  of  legislation, they 
found,  after  tlie  passage  o!  tbe  bill,  that 
there  was  no  legislation  as  to  where  it 
should  be  sent.  This  because  they  never 
had  any  use  lor^uch  a  regulation,  never 
b^ore  having  had  the  power  to  pass  bills 
In  that  way.  They  had  been  In  the  habit 
of  sending  all  their  bills  to  the  governor. 
It  Is  w^l  known  that  our  laws  are  mainly 
copied  from  the  laws  of  California,  in 
tbat  state  the  rule,  after  the  pussage  of  a 
bill  over  the  governor's  veto,  is  to  send 
the  bill  again  to  tbe  governor,  who  is  to 
deposit  it  with  the  secretary  of  state.  De- 
fendant says  the  Journals  show  tbat  the 
legislature  appointed  a  special  committee 
to  carry  the  bill  to  the  governor  and  de- 
posit it  with  him.  Tet  defendant  says  in 
his  brief  that  because  the  legislature  sent 
tbe  bill  to  the  governor  in  this  way  they 
evidently  did  not  intend  that  the  act 
should  become  alaw.  For  what  purpose, 
then,  did  they  appoint  a  special  commit- 
tee to  carry  this  act  to  the  headof  the  ex- 
ecutive department  of  the  territory?  The 
clause  in  section  1843  of  the  Revised  Stat- 
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ate,  as  to  paeslnff  laws  overthe  veto  of  the 
governor,  Ib  copied  from  the  provision  In 
tbe  constltntion  of  the  Uulted  States  re- 
latlDfz:  to  passing  la  ws  over  the  veto  of  the 
president.  1  do  not  find  any  provision  in 
the  actHof  congreRS  preRcrlblng  what  shall 
be  done  with  a  bill  after  It  is  passed  over 
the  veto  uf  the  president:  but  I  apprehend 
that  If  the  legislative  department  of  gov- 
ernment. In  trsosmittins  ita  laws  to  the 
executive  department,  should  send  a  spe- 
cial  committee  to  the  head  of  the  executive 
department.  Instead  of  to  a  secretary  of 
his  department.  It  would  not  be  consld- 
ered  86  Irregular,  nor  as  Invalidating  the 
act. 

There  ia  nu  mode  preacribed  In  Arizona 
territory  for  authenticating  statntee 
passed  notwithntandlng  the  objections  of 
the  governor.  Neither  do  I  find  any  In 
the  laws  of  the  United  States  concerning 
a  bill  passed  over  the  veto  of  the  presi- 
dent. I  find  the  United  States  Statutes  at 
Large  are  printed  without  any  certificate 
from  anybody  In  the  printed  copy  of 
laws  stating  that  they  are  correct  copies 
of  the  law.  There  Is  an  act  of  August  8, 
1846,  declaring  that  a  certain  edition  of  the 
laws  printed  by  Little  &  Brown  is  de- 
clared complete  evidence  of  the  laws, 
without  any  further  proof  or  authentica- 
tion thereof.  On  April  9,  lt(66,  congress 
passed  an  act  on  civil  rights.  It  was  ve- 
toed by  the  president.  It  was  passed 
over  his  veto.  Cnder  section  7  of  article  1 
of  the  constitution,  It  w^as  reijulred  that 
the  vote  In  such  cases  should  be  taken  by 
ayes  and  nays,  and  the  names  of  the  per- 
suns  voting  tor  and  against  the  bill  should 
be  entered  on  the  Journal  of  each  house  re- 
spectively. In  the  attestation  of  the 
passage  of  the  bill  over  the  veto.  It  Is  not 
stated  that  the  constitutional  provisions 
were  complied  with  as  to  entering  the 
veto  on  the  journals,  nor  was  It  stated 
that  the  vote  was  taken  by  ayes  and 
nays.  The  same  section  of  theconstlttt- 
tlon  requires  that  the  objection  of  the 
president  sbould  be  entered  at  large  In 
the  journal,  yet  It  Is  not  stated  that  this 
was  done.  Yet  the  proof  of  the  mere  fact 
of  its  having  received  the  two-thirds  vote 
is  declared  by  congress  to  be  sufficient  to 
establish  the  law.  Therefore,  the  plaintiff 
in  this  case  could  not  Jiave  been  required 
to  prove  compliance  mth  the  require-, 
meats  as  to  entry  of  objections,  nor  that 
the  vote  was  by  ayes  and  nays,  nor  that 
entry  thereuf  was  made  m  the  journal, 
even  If  the  validity  of  the  law  had  been 
regularly  put  in  issue;  much  less  Is  he  re- 
quired to  establish  it  when  there  lias  been 
no  Issue  raised  on  the  subject.  The  plead- 
ings In  this  case  did  not  raise  the  Issue. 
It  Is  true  such  does  not  seem  to  have  been 
the  understanding  of  the  pleaders,  but 
the  question  as  to  what  Issues  are  raised 
by  the  pleadings  Is  to  be  determined  by  the 
established  rules  of  pleading,  and  not  by 
the  understanding  or  Intent  of  the  plead- 
er. The  court  has  no  power  to  submit 
this  question  to  be  tried  by  a  Jury  as  an 
ordinary  question  of  fact.  Section  15ft  of 
our  Complied  Laws  says  Issues  are  of  two 
kinds,  of  law  and  of  fact.  Section  154 
says  an  Issue  of  la  w  arises  by  demurrer. 
It  cannot,  then,  be  raised  by  an  answer. 


Section  166:  "An  Issne  ol  law  shall  be 

tried  by  the  court,  unless  It  be  referred 
upon  consent,  as  provided  In  this  chap- 
ter. "  The  matter  as  to  reference  Is  settled 
In  the  section  on  pages  418  and  414,  Corop. 
Laws.  The  trial  of  an  Issue  of  law  may 
be  referred.  The  parties  must  agree  to 
the  reference,  and  their  agreement  be  filed 
or  entered  In  the  minutes.  The  reference 
shall  not  consist  of  more  than  three  per- 
sons. The  existence  or  non-existence  of 
the  statute  in  this  case  was  a  question  of 
law.  It  was  tried  by  the  court  sitting 
as  a  jury.  Properly  it  could  be  tried  only 
by  the  court  or  by  a  reference  agreed  upon 
by  the  parties.  Therefore  the  whole  mat- 
ter of  trying  It  by  a  Jury  In  the  ordinary 
way  was  Irregolar,  even  It  the  tasne  had 
been  raised  on  the  pleadings.  Amoltofi>r- 
tloii,  was  It  error  when  there  was  no  such 
question  raised?  It  is  seen  here  bow  easily 
this  issue  could  have  been  fully  tried.  If 
the  existence  of  the  statute  were  denied, 
and  the  issue  properly  raised  as  one  of 
law,  it  could  have  t>een  tried  by  the  court 
or  by  a  reference  of  three  persons.  The 
court  or  the  referees  would,  as  Dwarris 
says,  have  Informed  themselves  on  the 
matter  in  the  best  way  they  could,  and 
have  determined  the  matter  accordingly. 
But,  even  If  this  mode  would  have  been 
adopted,  the  conclusion  of  law  from  tbe 
admitted  facts  of  the  case  was  error. 

The  substantial  facts,  viz.,  the  Intention 
of  the  bill,  original  passage,  veto,  and  sub- 
sequent passage  by  a  two-thirds  vote, 
were  all  proved,  and  that  was  sufficient 
to  prove  the  existence  of  the  statute.  To 
say  that,  because  the  act  itself  cannot  be 
found  in  the  secretary's  office,  It  cannot 
therefore  be  proved  in  any  way.  Is  to  say 
that  tbe  will  of  the  people,  solemnly  en- 
acted In  the  form  of  law,  may  be  entirely 
defeated  by  any  one  who  chooses  to  ab- 
stract the  roll  of  the  statute  from  the  sec- 
retary's office;  but  I  call  attention  again 
to  the  language  quoted  In  Sherman  v.  Sto- 
ry, 30  Cal.  275 :  "God  forbid  that  the  will 
of  tbe  people  should  be  thwarted  In  that 
way. "  If  such  a  case  arises,  the  authori- 
ties are  that  the  judges  will  Inform  them- 
selves of  tbe  existence  of  the  statute  and 
Its  contents,  as  Dwarris  says.  In  the  best 
way  they  can.  The  cases  cited  in  30  Cal., 
and  relied  upon  by  defendant,  are  where 
parties  undertook  to  contradict  the  act- 
ual official  recOTdoftfae  law,  but  In  this 
case  there  was  no  attempt  to  contradict  a 
record.  It  was  claimed  the  act  was  lost, 
and  tbe  effort  was  simply  to  prove  what 
the  record  contatnetl.  The  Issue  was  not 
raised  on  the  pleadings,  but  tbe  plaintiff 
voluntarily  furnished  proofs  of  all  the  e^- 
aentlala  of  the  statute,  the  substantial 
facts  of  Its  passage,  and  wtaatit  contaloed. 
Clearly,  under  all  the  rules,  he  was  en- 
titled to  do  this,  even  when  fairly  put  on 
proofs.  He  furnished  the  strongest,  most 
Indubitable  proof,— the  admission  of  the 
defendant  himself,  reduced  to  writing,  and 
filed  In  the  case.  He  therefore  pro'."ed  the 
existence  ol  the  statute.  A  statute  Is  the 
win  of  the  people,  just  as  a  certain  docu- 
ment may  be  the  will  of  a  deceased  per- 
son. But  neither  the  paper  nor  the  writ- 
ing thereon,  in  either  case,  constitutes  the 
"  will "  spoken  of.  Ttie  words  are  but  tbe 
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symbols  need  to  convey  the  will  ol  otberM, 
— to  show  what  the  will  la.  The  contents 
of  a  lost  will  may  be  proven.  So  may  the 
contents  or  a  lost  statute.  The  fact  of 
lOHS,  U  may  be  said,  must  be  first  estab- 
lished. Not  necessarily.  That  is  a  fzrround 
of  objection  to  the  evidence,  but  it  the  ob- 
jectlf>n  Is  not  made,  and  the  evidence  Is  ad- 
mitted, it  stands.  No  objection  was  made 
In  thiB  case.  On  the  contrary,  the  fact  of 
loss  was  set  up  by  the  defendant  himself, 
Hnd  he  there  admitted  (he  contents  of  the 
instrument  and  its  ezecntion;  that  is.  In 
this  case,  certain  tacts  as  to  ita  execution, 
which  facts  in  law  aresudicient  to  estab- 
lish Its  execution. 

The  decision  In  this  case  does  not  extend 
beyond  the  parties.  It  does  not  bind  the 
people  In  any  other  case.  If  another  case 
arlaes,  the  question  can  be  raised  again. 
The  decision  of  the  supreme  court  Is  the 
law  only  of  the  case  In  which  It  Is  rendered. 
If  the  defendant  here  has  admitted  more 
than  can  be  proven  In  another  case,  or 
than  coald  have  bem  proven  In  this  case, 
ItL  H  his  own  affair.  Each  case  stands  on 
Its  own  merits.  It  Is  true,  parties  cannot 
stipulate  that,  as  a  matter  of  fact,  a  cer- 
tain law  exists.  Neither  can  they  deny 
that  it  exists  as  a  fact,  because  the  -  exist- 
ence or  non-existence  of  a  statute  is  not  a 
question  of  fact,  but  a  question  of  law. 
The  parties  In  this  case  did  not  stipulate 
as  to  what  the  law  was.  That  Is  the  very 
thinff  the  defendant  would  not  admit,— 
that  this  law  did  exist.  He  was  willing  to 
admit  certain  things  were  done.  Wheth- 
er because  he  was  satisfied  they  could 
easily  be  proven  or  because  he  knew  him- 
self what  they  were  In  fact  docs  not  mat- 
ter. He  admitted  the  facts,  bat  he  denied 
utterly  that  therefore  there  was  a  law. 
'But  these  facts  which  he  admltterl  show 
that  the  law  does  exist.  lam  therefore 
of  opinion  (1)  that  on  the  whole  uf  the 
12th  of  February,  1875,  and  up  to  the  ISth 
day  of  that  month,  the  legislature  of  the 
territory  of  Arizona  had  power  to  pass 
laws,  notwithstanding  the  objections  of 
the  Eovernor;  (2)  thatthe  existence  of  the 
law  authorising  the  election  held  In  this 
case  was  not  called  in  iguestion  In  this  case, 
nor  its  effect  and  purpose,  as. claimed  by 
plaintiff ;  (3)  that  nevertheless,  though  not 
required  to  do  so.  plaintiff  showed  facta 
sufllcient  to  establish  the  existence  of  the 
statute  and  its  contents,  sufficient  to  gov- 
ern this  case;  (4)  that  he  showed  aright 
to  the  office  under  the  law ;  (5)  that  there- 
fore the  decl^on  of  tbeconrt  below,  deny- 
ing his  right  to  the  office,  should  be  re- 
versed. 


(46  Kan.  423) 

Smith  et  ah  v.  Datenpobt. 
(Supreme  Court  of  Kansas.  Feb.  7,  1891.) 
Torts  of  Minor — Liability  or  Father. 
A  father  is  never  liable  tor  the  wrongfal 
acts  of  bis  niinor  sod  unlnss  the  at.;ts  are  com- 
mittcid  with  tbe  father's  consent  or  in  conneoUoa 
with  &e  father's  buslnebs. 
ySyU<ibU8  by  the  Court.) 

Error  from  district  court.  Brown  coun- 
ty;  R.  C.  Bassktt,  Judge. 

W.  D.  iVebb,tor  plaintiff  In  error.  James 
Fallooii,  for  defendant  In  error. 


Valbntine.  J.  This  was  an  action 
brought  In  the  district  court  of  Brown 
county  by  Susan  E.' Smith  and  her  has- 
band,  Joseph  Smith,  against  A.  G.  Daven- 
port, for  personal  injuries  sustained  by 
Mrs.  Smith  In  consequence  of  the  acts  of 
Albert  Davenport,  a  minor  son  of  the  de- 
fendant, 11  years  old,  in  riding  over  her 
with  a  horse.  Tbe  case  waH  tried  be- 
fore the  court  and  a  Jury,  and  at  the  close 
of  the  plaintiffs*  evidence  the  defendant  de- 
murred thereto  upon  the  ground  that  it 
did  not  prove  any  cause  of  action,  and  the 
court  sustained  tbedemurrer  and  rendered 
judgment  for  costs  In  favor  of  the  defend- 
ant and  against  the  plaintiffs;  and  the 
plolntlffs,  as  plaintiffs  In  error,  bring  tbe 
case  to  this  court.  Tbe  facts  of  this  case, 
stated  briefly,  are  substantially  as  follows: 
On  September  18, 1885,  In  the  afternoon, 
the  defendant  directed  his  son,  Albert,  to 
hunt  for  a  colt  that  had  strayed  away 
from  their  premises.  The  boy  procured  a 
pony  mare  belonging  to  Mr.  Cochran  that 
was  kept  on  the  premises,  and  proceeded 
to  hunt  for  the  colt,  bat  not  finding  it,  he 
returned  that  same  afternoon  about  sun- 
down. The  mare  was  then  fed  by  the 
hired  man,  and  in  about  one  half  hour 
afterwards  the  boy  went  on  toot  to  the, 
housH  of  Mr.  E.  D.  Lacroix,  about  hall  a 
mile  distant,  to  inquire  concerning  La 
Croix's  health.  About  the  same  time  a 
little  brother  of  Albert's,  abont  eight  years 
old.  named  Byron,  and  another  little  hoy. 
named  Johnny  Nelson,  who  was  about 
nine  years  old,  rode  Mr.  Cochran's  pony 
mare  to  Mr.  Locrolx's  house.  Albert  went 
to  the  house  and  made  his  Inquiry.  The 
other  two  boys  with  the  mare  remained  at 
the  gate.  They  then  came  inside  of  the  In- 
closure  between  the  house  and  tbe  gate. 
They  then  got  off  theniare  and  Albert  got 
on  and  rode  It  npon  a  "lope^  towards  the 
gate,  and  arriving  near  the  gate  the  pony 
changed  Its  course  and  ran  back,  and  in 
doing  so  ran  agplnstand  over  Mrs.  Smith 
and  Injured  her;  and  then  the  mare 
changed  Its  coarse  again  and  ran  towards 
the  gate,  and  getting  near  the  gate  It 
stopped  suddenly  and  threw  the  boy  off 
and  over  its  heod.  Albert  was  not  sent  to 
Mr.  Lacrolx's  house  by  hie  father.  These 
are  substantially  all  the  material  facts  In 
the  case. 

We  shall  assume,  for  the  purposes  of  this 
case,  that  Albert  Davenportcomniltted  an 
actbmable  tort,  for  which  he  himself  was 
liable;  for  Infants  as  well  as  others  are 
liable  for  all  the  injuries  to  either  person 
or  to  property  which  they  themselves 
wrongrfully  commit.  lOAmer.  &  Eng.  Enc. 
Law,  BOS.  But  the  question  arises,  was 
the  father,  A.  G.  Davenport,  liable  for  the 
wrongful  acts  of  his  son?  This  question 
must  be  answered  In  the  negative.  Ed< 
wards  v.  Orume,  18  Kan.S48.  850, and  cases 
there  cited ;  Baker  v.  Morris,  83  Kan.  580, 
7  Par.  Rep.  267.  A  father  Is  never  liable 
for  the  wrongful  acts  of  his  minor  son  un- 
less the  acts  are  committed  with  the  fa- 
ther's consent  or  In  connection  with  the 
father's  business.  In  the  present  case,  the 
son  was  not  performing  any  act  tor  his 
father;  he  was  not  directed  by  his  father 
to  go  to  Lacrolx's  house;  It  does  not  ap- 
pear that  be  was  even  there  with  his 
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lather's  knowledtre;  and  what  be  did  had 
DO  connerUoQ  with  bis  father'ti  busiuess. 
TheJadgnieDt  of  the  court  below  will  be 
affirmed.  All  the  loatlcea  concurring. 


(45  Kan.  413} 

Bdbtbss  et  ai.  t.  La  Bellk  Wagon  Co. 

{Supreme  Court  of  KamoM.  Feb.  7, 1881.) 
APPXA.L— PRBstniPTKni— Uonov  roB  Vww  Tbui« 
ffliere  the  record  t«  silent  aa  to  the  time  of 
eilag  a  motion  for  a  new  trial,  anil  it  appears 
that  such  motion  was  not  considered  until  mdre 
than  two  months  after  the  TWdiot  and  Judgment 
were  rendered,  and  no  reason  is  assigned  for  such 
delay,  it  will  be  presumed  hy  this  court,  for  the 
purpose  of  upholding  the  Jud^ent  ol  the  district 
court,  that  the  motion  was  not  made  within  the 
statutorr  time,  and  that  the  court  oommltted  no 
error  In  overruling  such  motion.  Hover  t.  Ten- 
nej,  27  Kan.  183,  and  authorltiea  there  cited,  fol- 
lowed. 

(iSyllcbbiu  byZ/Oreen,  C.) 

Commlsslouera'  dectslon.  Error  from 
district  court,  Allen  county;  L.  Stili^ 
WKLL,  Judge. 

KolffhtA  Foust.  (or  plaintiff  In  error. 
G.  A.  Amos  and  W.  A.  (MoquUl,  for  (lelena- 
ant  in  error. 

Green.  C.  The  record  of  this  case  die- 
closee  the  fact  that  a  trial  waa  had  in  the 
district  court  of  Allen  county  on  the  8th 
day  o(  November,  1886,  and  on  the  same 
day  the  Jury  returned  Into  court  with  a 
verdict  (or  tbe  plaintiff  below.  A  Judg- 
ment was  accordingly  rendered  thereon. 
On  the  26tb  day  o(  January,  1887,  the  court 
considered  a  mution  (or  a  new  tilal  and 
overruled  the  same.  The  i*ecord  is  silent 
as  to  when  this  motion  was  tiled.  The 
affidavits  used  upon  the  hearing  were 
filed  on  the  same  day  the  motion  waa 
lieard. 

As  It  does  not  appear  trom  the  record 
that  the  motion  waa  filed  within  the  stat- 
utory time,  and  no  reason  is  assigned  for 
the  delay,  it  will  be  presumed  by  this 
court,  for  the  purpose  of  upholding  tbe 
verdict  and  judgment  of  tbe  district  court, 
that  the  motion  was  not  filed  within  tbe 
time  required  by  section  308  of  the  Code. 
Bartlett  v.  Feeney,  11  Kan.  6d8;  Nesbit 
V.  Hines,  17  Kan.  816;  Lucas  v.  Sturr,  21 
Kan.  480;  Hover  v.  Tenney,  27  Kan.  133. 
Tbe  judgment  of  the  district  court  should 
be  affirmed. 

Pbk  Ccriam.  It  la  «o  ordered ;  all  tbe 
Justices  concurring. 


(46  Kan.  469) 


HiTE  V.  STIMMBLU 


{Supreme  Court  of  Kansat.   Feb.  7,  1S91.) 
Writs  or  EaBoa — Jdrisdiotion— Evidencb. 
1.  Section  1,  c  245,  Seas.  Laws  1689,  (Oen. 
St.  1^9,  par.  4643,)  does  not  oust  the  supreme 
«oartot]arisdictlonof  proceedings  in  error  pend- 
ing in  that  court  prior  to  tbe  passage  of  that  statute. 

9.  The  case  of  Uuscott  v.  Hanna,  26  Kan.  770, 
(bllowed. 

8.  The  oaae  of  Simpson  T.  Smith,  VSt  Eu.  505, 
followed. 
(Si/Uabtu      (he  Court.) 

Error  from  district  court.  Brown  coun- 
ty;  B.  C.  Baswktt,  Judge. 


R.  F.  Buekela  and  W.  D.  Webb,  for  plain- 
tiff  in  error.  J  Ames  Fulloon,  for  defend- 
ant in  error. 

HoBTON,  C.  J.  On  the  2lBt  day  of  Jane, 
1886,  Jamea  Hlte  commenced  his  action 
against  Joseph  StimmeU  beiore  a  justice 
o(  the  peace  of  Brown  county  to  recover 
the  posHosfilon  qf  two  steers,  of  the  value 
of  f63.  The  defendant  obtained  Judgment 
be(ore  tbe  Justice  o(  tbe  peace,  and  tlie 
p]aintlt(  appealed  to  the  district  court. 
Tbe  case  was  tried  be(ore  the  court  with  a 
Jury  at  the  November  terra  of  tbe  court 
for  1880.  but  the  Jury  having  disagreed  tbe 
case  was  continued.  A  second  trial  wat* 
had  at  tlie  February  term  o(  the  court 
with  a  Jury  for  issT.  The  Jury  returned  a 
verdict  for  the  defendant.  Judgment  was 
entered  accordingly.  The  plalntif(  ex- 
cepted and  brings  toe  case  here.  The  pe- 
tition in  error  waa  filed  In  this  court  on 
January  Sn,  1888.  The  defendant  has  filed 
a  motion  to  dismlsa  the  proceedings  in  er- 
ror upon  the  grouud  that  since  the  filing 
of  the  case  In  this  court  tbe  jurisdiction  of 
this  court  In  cases  of  error  has  been 
abridged  by  the  Laws  o(  IHSSt.  c.  24S.  S  I- 
(Gen.  St.  1S89,  par.  1642.)  That  statute 
reads:  **Noappeal  or  procee<linga  In  error 
shall  be  had  ortakento  the  supreme  court 
In  any  civil  action  unless  the  amount  or 
value  in  controversy,  exclusive  o(  costK. 
shall  exceed  one  hundred  dollars,  ($10U.  i 
except  in  cases  involving  the  tux  or  rev- 
enue laws,  or  the  title  to  real  entate,  or 
an  action  for  damages  in  which  slander. 
llbeU  malicloua  prosecution,  orfalse  IminiF 
onment  la  declared  upon,  or  the  constitu- 
tion o(  this  state,  or  the  constitution 
laws,  or  treaties  of  the  United  States,  anri 
when  the  Judge  of  the  district  or  superior 
court  trying  the  case  involving  less  than- 
one  hundred  dollars  (9100)  ataall  certify  to 
the  snpreme  court  that  the  caae  la  one  be- 
longing to  the  excepted  classes."  Under 
this  statute  It  Is  claimed  that  thlseoort 
has  no  jurisdiction,  because  the  amount 
or  value  In  controversy. exclusive  o!  costs, 
la  less  than  flOO.  This  proceeding  In  error 
wan  brougbt  to  this  court  before  this  stat- 
ute was  enacted. 

The  statute  doea'  not  deprive  the  court 
of  Juriadlctlon  of  cases  already  pending  In 
the  court,  but  provides  that  after  the  pas- 
sage of  the  act  no  appeal  or  proceedingM 
in  error  shall  be  bad  or  taken  to  the  su- 
preme court  In  any  civil  action  unless  tbe 
amount  or  value  in  controversy,  exclusive 
of  coats,  exceeds  f  100,  with  certain  excep- 
tions. "It  is  In  general  true,"  say  tbe 
books. "that no  statute  is  to  bave  a  retro- 
spect beyond  the  time  of  its  commence- 
ment." Again,  appeals  or  proceedings  In 
error  are  to  be  favured.  It  Is  quite  clear, 
therefore,  that  this  court  has  JnriadlctloD 
to  pronounce  Judgment  In  all  cases  pend- 
ing In  this  court  at  tbe  time  the  statute 
was  adopted,  but  no  JuristUct^oh  to  hear 
or  determine  cases  prohibited  by  the  stat- 
ute of  18>>9  from  being  taken  to  this  court 
after  that  statute  went  into  force.  In  the 
case  of  Ex  parte  McCardlo.  7  Wall.  506,  to 
wliich  we  are  referred,  we  find,  upon  exam- 
InHtltm,  that  tbe  federal  statute  affirming 
the  appellate  Jurindlctlon  of  tbe  United 
States  supreme  court  in  casee  of  that 
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claes  was  exprcHBly  repealed.  ARer  the 

repeal  that  court  had  no  jurlsdictioD  ol 
the  case  then  pending  before  It.  When  the 
}uriRdictlun  of  a  cause  depends  upon  the 
RtaCute.  the  repeal  of  the  statute  takes 
away  the  jurlRdiction.  Ia>iurance  Co.  v. 
RlchiK,  5  Wall.  541.  That  case  Ib  onllke 
this.  The  motion  to  dlsmisa  will  be  over- 
ruled. 

Upun  the  trial  Joseph  Stlmmell  was 
asked  on  cross-examination,  after  testify- 
ing: that  he  had  taken  several  parties  to 
the  Iierd  to  see  the  cattle  in  dispute,  this 
question:  "Questluo.  Why  did  you  take 
tliose  parties  there  to  identity  the  cattle? 
Answer.  Simply  because  I  wanted  to  he 
pei'fectly  sure  that  they  were  mine,  and 
to  Bubatantlate  the  evidence  If  I  bad  to  so 
into  ctmtroversy  with  Jlra  Hite,  because 
— well,  I  say  that  I  took  those  witnesses 
there  to  identify  those  cattle  in  case  tie 
and  I  should  ever  have  to  have  troublfi 
with  those  cattle."  This  was  an  answer 
to  the  question,  and  all  the  witness  was 
aBke<l  for;  but,  taking:  ud vantage  of  the 
4ltnatIon,  he  testifled  further  before  the 
Jury  aH  follows:  "1  was  told  that  Jim 
Hlte  was  a  man  that  had  trouble  with 
everybody  that  he  had  anything  to  do 
with  :  that  he  had  taken  cattle  that  be- 
longed to  other  parties;  and  one  man  In 
particolar  told  me  that  be  knew  that  Jim 
Hite  had  at  onetime  a  ateer  thatbelonged 
to  him,  but  he  had  no  evidence  to  prove 
It,  and  he  had  just  simply  let  him  go." 
The  plaintiff  moved  to  have  that  part  of 
the  answer  of  defendant  which  was  mere- 
ly hearsay  evidence  stricken  out.  This 
motion  the  court  overruled.  The  plaintiff 
excepted. 

The  evidence  which  waB  asked  to  he 
withdrawn  from  the  consideration  of  the 

Jury  was  Incompetent,  Irrelevant,  and 
hearsay;  therefore  the  trial  court  com- 
mitted error  in  overruling  the  motion  of 
plaintiff.  Muscott  v.  Hanna,  26  Kan. 
770;  1  Greenl.  Ev.  (15th  Ed.)  §  99.  The 
evidence  was  prejudicial,  and  may  have 
Influenced  the  jury  In  Its  verdict.  The 
court's  attention  was  expressly  called  to 
the  matter,  and  there  seems  to  he  no  ex- 
cuse for  its  refusal  to  rule  out  such  hear- 
say statements,  .^.gain,  W.  E.  Lewis,  a 
witness  called  for  the  defendant,  was  per- 
mitted to  testify  aB  follows:  "Question. 
I  will  ask  you,  were  you  preeent  at  the 
tiial  before  the  Justice?  Answer.  I  was. 
Q.  Did  yon  see  ^ther  of  the  cattle  there, 
produced  before  the  jury?  A.  Yes;  saw 
the  two.  But  the  one  that  I  noticed 
mostly  was  that  with  the  white  stripe  on 
his  side.  Q.  You  may  state  who  you  say 
they  belonged  to.  A.  I  say  they  belonged 
to  Mr.  Stlmmell.  Q.  Whose  cattle  are 
they?  A.  I  think  they  are  Mr.  Stlmmoll'a. " 
This  evidence  was  objected  to  by  plaintiff. 
Other  witnesses  were  permitted  to  testify 
In  a  like  manner  over  the  objections  of  the 
plaintiff.  This  evidence  was  incompetent. 
Simpson  V.  Smith,  27  Kan.  565.  It  was 
said  in  that  case  that  "it  is  seldom  com- 
petent to  prove  a  fact  by  a  simple  asser- 
Uon  of  the  fact  itself ;  and  this  is  eHpecial- 
ly  true  where  the  fact  Ib  of  a  complex  char- 
acter, and  is  the  principal.  If  not  the  only, 
ground  of  contention  in  the  case.  •  •  » 
As  a  general  rule,  only  such  facts  can  be 


teatified  to  directly  by  the  wltneeB  as  are 

comparatively  simple,  primary,  and  ele- 
mentary, and  such  only  as  come  within 
the  direct  and  immediate  cognition  of  his 
senses.  The  witness  should  geuorally  be 
directed  to  state  what  he  has  seen,  heard, 
etc.,  and  then  be  should  state  the  same  In 
detail,  and  not  attempt  to  give  It  In  the 
aggregate.  Now,  ownerBhIp  of  property 
is  not  one  of  such  simple,  primary,  and  ele- 
mentary facta  as  come  within  the  direct 
and  immediate  cognition  of  the  witness' 
senses.  On  the  contrary,  it  Is  one  of  that 
class  of  complex  facts  which  can  only  be 
conceived  in  thought  or  realized  itx  con- 
sciouBneBB  as  a  combination  of  a  variety 
of  constituent  facte,  or  aB  an  intangible 
inference  or  mere  conclusion  drawn  from  a 
variety  of  other  facts  more  slmpie  and 
Ipss  complicated  In  their  nature."  In  the 
present  casetheprinclpalfact  to  be  proved 
was  whether  the  plaintiff  owned  the 
steers  In  controversy.  If  he  owned  them 
be  was  entitled  to  recover.  If  he  did  not 
own  them  he  was  not  entitled  to  recover. 
It  was  simply  this  question  of  ownership 
and  nothing  else  which  the  jury  were  im- 
paneled to  try.  It  was  therefore  incom- 
petent to  permit  witnesses  to  testify  sim- 
ply as  to  ownership.  Other  alleged  errors 
are  discussed  in  the  biiefs,  but  as  they  are 
not  very  material  one  way  or  the  other 
we  shall  not  comment  thereon.  It  Is  per- 
haps unfortunate  that  we  are  compelled 
to  grant  another  trial  in  this  case,  but  as 
the  plain  and  ordinary  rules  of  evidence 
were  flagrantly  violated  upon  the  trial, 
and  as  exceptions  were  properly  taken  by 
the  plaintiff,  we  cannot  avoid  the  duty 
Imposed  upon  us.  The  Judgment  of  the 
district  court  will  be  reversed  and  cause 
remanded.  Alt  the  Justices  concurring. 


(45  Kao.  4S9) 

Douglass  t.  Antbont. 

(Supreme  Court  of  Kanaaa.    Feb.  7, 1891.) 

New  Tbiait— Nbwlt-Diboovbkbd  BviDBtfOB — 
Motion. 

1.  Where  a  motion  for  a  new  trial  Is  filed  in 
the  district  court  four  days  after  the  verdict  of 
the  jury  was  rendered,  witbout  any  showing  be- 
ing made  that  the  party  filine  the  same  was  un- 
avoidably prevented  from  filing  it  sooner,  no 

f round  for  the  new  trial  except  that  of  newly- 
iscovered  evidence  can  be  considered;  and  tbfsL 
although  the  aotion  is  one  of  forcible  entry  and 
detainer,  commenced  in  a  justioe's  court,  ana  oer> 
tifled  by  the  justice  to  the  district  court. 

3.  On  a  motion  for  a  new  trial  on  the  ground 
of  newly-diBcovered  evidence,  where  the  newly- 
discovered  evidence  is  merely  cumulative,  and 
the  trial  court  overrules  the  motion,  and  there  Is 
sufficient  evidence  to  sustain  the  verdict,  held, 
that  the  supreme  oourt  cannot  say  tihat  there  was 
any  material  error  in  the  ruling. 
iSyUainu  hy  the  Court.) 

Error  from  dlaCriet  court,  Leavenworth 
county;  Robbbt  Cbozibr,  Judge. 

John  C.  Douglaaat  for  plaintiff  in  wror. 
Lueien  B&ker,loT  defendant  in  error. 

Valentine,  J.  This  was  an  action  of 
forcible  entry  and  detainer,  commenced  by 
John  C.  Douglass  on  July  10, 1884,  before 
a  Justice  of  the  peace  of  Leavenworth  coun- 
ty, against  D.  B.  Anthony,  to  recover  the 
possession  of  lots  Nos. 9,10, and  ll.lnblock 
17,  in  Leavenworth  city  proper.  The  de- 
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fendant  filed  an  a£Bdarlt  with  tlie  Jnstlce 
uf  tbe  peace  showing  that  the  title  to  the 
property  in  conti-overey  was  in  dispute, 
and  the  justice  certified  thecase  to  the  dis- 
trict court,  where  two  trials  were  had  be- 
fore tbe  court  and  u  Jary,  each  resulting  In 
a  verdict.  The  first  verdict  waB  rendered 
In  September,  1S85,  and  f^ave  one  lot  to  the 
plaiutitt,  and  two  lota  to  the  defendant; 
but,  both  parties  being  dissatisfied,  the 
verdict  was  set  aside,  and  a  new  trial 
granted.  The  second  verdict  was  rendered 
April  27,  1886,  and  gave  all  the  property 
to  the  defendant,  and  judgment  was  ren- 
dered accordingly;  and  tbe  plaintiff,  as 
plaJntiffin  error,  brlugH  tbe  case  to  this 
coart  for  review. 

One  of  the  questions  litigated  In  the 
court  below  was  whether  the  plaintiff's 
cause  of  action,  if  he  ever  bad  any,  was 
not  barred  by  the  two-years  statute  ol 
limitutlons.  (Civil  Code.  §  16.  8ubd.6.)  On 
the  last  trial,  and  probably  on  the  first, 
evidence  was  Introduced  showing  tbattbe 
defendant  bad  taken  tbe  possession  of  tbe 
property  more  than  two  years  before  tbe 
commencement  of  theaction;  and  the  jury 
on  tlie  last  trial  not  only  found  generally 
In  favor  of  the  defendant,  and  against  the 
plaintiff,  but  also  found  speciQcally  that 
the  defendant  had  taken  the  possession  of 
the  property  more  than  two  yeara  before 
the  commencement  of  the  action.  The 
verdict  was  rendered  and  the  findings 
made  on  April  27, 1886,  and  four  days  there- 
after the  defendant  filed  a  motion  for  a 
new  trial,  including  various  grounds;  but, 
as  no  showing  was  made  that  he  was  nn- 
flvoidahly  prevented  from  filing  It  sooner, 
(Civil  Code,  g  308.)  the  only  ground  for  the 
new  trial  coasidered  by  the  court  was  the 
one  of  newly-discovered  evidence.  Upon 
tbe  hearing  of  this  motion,  a  vast  amount 
of  evidence  was  Introduced  on  both  sides; 
bnt  It  was  all,  so  far  as  It  was  material, 
merely  cumulative,  tending  to  show,  on 
tbeone  side,  that  the  defendant  had  taken 
the  possession  of  the  property  prior  to 
July  16.  1882,  and,  on  the  other  side,  that 
he  bad  not  taken  tbe  possession  of  the 
property  until  after  that  time.  The  court 
overruled  the  motion,  and  we  cannot  now 
say  that  such  ruling  was  erroneous. 
Even  if  all  the  evidence  that  the  plaintiff 
Introduced  on  the  hearing  of  the  motion 
had  been  introduced  on  the  trial,  the  ver- 
dict of  tbe  Jary  might  have  been,  and  per- 
haps would  have  been,  precisely  the  same 
as  It  was,  and  for  the  defendant;  and 
then.  If  It  had  been  sustained  by  the  trial 
court,  as  the  verdict  as  rendered  was  act- 
ually sustained  by  the  trial  court,  after  the 
trial  court  had  heard  all  the  evidence  that 
was  Introduced  on  both  tbe  trial  and  the 
motion,  we  could  not  grant  a  new  trial. 

The  plaintiff  claims  that  be  was  misled 
and  deceived  by  tbe  manner  in  which  the 
case  was  conducted  and  tried  on  the  part 
of  the  defendant;  but  we  do  not  think 
that  the  rword  discloses  anything  from 
which  he  should  have  been  misled  or  de- 
ceived, and  certainly  not  to  an  extent  that 
would  authorise  bim  to  obtain  a  new 
trial.  VHiut  tbe  pleadings  were,  except 
the  plaintiff's  complaint,  is  not  shown. 
It  would  seem,  however,  frc^ra  the  trial  of 
tbe  case,  that  tbe  principal  question  In- 


volved In  the  case  was  this:  When  did 

the  defendant  first  talie  tbe  possession  of 
tbe  property  in  controversy?  Was  It 
more  or  less  than  two  years  before  the 
commencomentot  this  action?  Was  It  bp- 
fore  Julyl6, 1882,  or  not?  On  tbe  trial, 
the  court  atatec  the  qnesSlon  thus:  "I 
suppose  the  crucial  question  Is  when  he 
[the defendant]  took  possession;  andtliat 
depends  upon  what  he  did."  ^^hat  the 
evidence  wason  theflrsttrial  Isnotsbown, 
and  why  the  plaintiff  did  not  file  bis  mo- 
tion for  a  new  trial  within  three  days 
after  the  rendering  of  the  verdict  Is  not 
shown ;  and  certainly,  upon  the  record  as 
brought  to  this  court,  we  cannot  say  that 
any  material  error  was  committed  by  tbe 
trial  court.  The  Judgment  of  the  coart 
below  will  be  affirmed.  All  tbe  JustleeB 
concurring. 

us  Kan.  um 

TOFEKA  CITT  R7.  CO.  T.  ROBKBTS,  CoaDty 

Treasurer. 

(Supreme  Court  of  Kanaaa.  Feb.  7,  1891.) 
AssBsaiaitT  or  Taxbs— Ikjumction. 
After  the  property  ot  a  tax-payer  had  beea 
listed,  valued,  and  asstwaed,  and  toe  taxes  levied 
thereon  had  been  paid,  the  county  commissionera 
determined  that  there  had  been  an  undarvalua- 
tion  of  the  property,  and  dhrected  the  county 
clerk  to  enter  an  additional  valuation  on  the 
propertv.  and  to  charge  additional  taxes  there- 
on, whioa  was  done  wlthoat  notioe.  When  the 
tax-payer  learned  what  had  been  done,  he  ap- 
peared before  the  board,  and  asked  to  have  the 
assessment  and  taxes  canceled  and  set  aside. 
Held,  that  the  taxes  so  chained  were  void,  and 
that  the  owner  of  the  property  can  maintain  in- 
lonctioa  to  restrain  the  collection  of  the  illegal 
taxes,  altfaouRh  he  first  applied  to  the  fxnmty 
board  to  cancel  and  set  Bside  the  same,  and  al- 
though be  did  not  appeal  from  the  advene  decis- 
ion of  the  board. 

[SyUaJma  by  the  Cowt.) 

Error  from  district  court,  Shawnea 
county ;  John  Gutbrie,  Judge. 

Gleed  ^  Oleed,  for  plaintiff  In  error. 
Bergen,  Wehb  Jt  Welch,  tor  defendant  In 
error. 

Johnston,  J.  This  was  an  action  to  en- 
Join  tbe  collection  of  certain  taxes  alleged 
to  have  been  Illegally  charged  against  tb& 
property  of  the  plaintiff  by  the  county 
clerk  of  Shawnee  county.  It  appears  that 
the  Topeka  City  Railway  Company  was 
engaged  In  business  In  tbe  city  ol  Topeka 
in  18S5,  and  had  property  subject  to  taxa- 
tion for  tbatyenr.  On  thelst  day  of  June. 
1885,  Joab  Mulvane.  tbe  president  of  tbe 
company,  made  a  statementto  the  assess- 
or of  the  company's  personal  property 
subject  to  taxation  for  that  year,  which 
statement  tbe  assessor  accepted,  and  re- 
turned the  valuation  uf  the  company's 
property  to  tbe  county  clerk  as  the  same 
had  been  returned  by  the  company  la  the 
statement  aforesaid,  which  return  the  as- 
sessor duly  certified  under  oath.  Subse- 
quently the  county  bourd  of  equalization 
met  and"  equalized  tbe  property  of  the 
county,  but  tbey  did  not  change  the  vala- 
utlonof  tbe  property  listed  and  retamed 
as  aforesaid.  Tbe  county  clerk  placed  up- 
on the  tax-roll  ol  the  county  for  that  year 
the  valuation  so  returned,  and  chariEed 
against  the  company  a  due  proportion  of 
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all  the  taxen  for  that  year,  and  afterwards 
tbe  compauy  In  due  time  paid  to  tbe  coun- 
ty treaaarer  the  fall  atnount  of  all  the  tax- 
es charged  against  It.  Subsequently,  a 
special  agent  of  the  county,  who  had  been 
appointed  to  search  for  property  subject 
to  and  which  bad  escaped  taxation,  or 
wblcb  bad  been  taxed  at  less  than  Its  true 
Talue.  made  a  report  that  the  company 
had  omitted  in  Its  statement  made  to  the 
assessor  $25,395  of  Its  personal  properly 
subject  to  tuxationfor  1885,  by  maklngan 
undervaluation  thereol.  On  February  6, 
1886,  the  board  of  county  commissioners 
made  an  order  directing  the  county  clerk 
to  place  upon  tbe  tax-toll  ol  the  county  a 
valuation  of  $25,395  opposite  the  name  of 
tbe  company  as  an  addttlonal  aaBessment 
on  tbe  plaintiff's  property,  and  to  charge 
taxes  thereon  forthat  year  to  the  amount 
of  $1,086.86,  which  was  done.  No  notice 
In  writing  of  the  proceedings  by  the  special 
agent  or  the  board  of  county  commission- 
ers or  county  clerk,  In  correcting  the  as- 
eessor's  return,  and  In  entering  an  in- 
creased valuation  of  the  company's  prop- 
erty on  the  tax-roll,  was  given  to  plaintiff 
until  the  proceedings  had  been  taken,  nor 
until  February  27,  1886,  when  the  presi- 
dent of  the  company  received,  through 
the  post-office,  a  postal-card  from  the 
county  treasurer,  stating  that  additional 
taxes  had  been  charged  against  the  com- 
pany. On  March  13. 188tt,  the  president  ol 
the  company  attended  a  meeting  of  tbe 
board  of  county  commissioners,  and  made 
a  statement  under  oath,  and  advanced 
ai^uments  to  the  board,  to  obtain  an  or- 
der for  tbe  cancellation  and  setting  aside 
of  tbe  additional  assessments  and  charges, 
and  for  an  order  to  the  county  clerk  to 
strike  the  same  from  the  tax-roll.  Subse- 
quently tbe  board  reduced  the  charge  of 
taxes  against  the  plaintiff  from  $1,086.86 
to  the  amount  of  $272.20.  The  county 
treasurer  was  about  to  collect  the  taxes 
charged ,  when  this  proceeding  was 
brought  to  restrain  him. 

The  only  authority  for  the  Increase  of 
the  valaatiou,  and  lor  tbe  additional  tax- 
es charged  against  tbe  company,  was  un- 
der section  70  of  chapter  84  of  the  Laws  of 
1876.  This  statute,  however,  provides 
that  no  change  or  correction  shall  be 
made  until  notice  has  been  given.  Mo  no- 
tice or  opportunity  to  be  heard  was  given 
to  the  company  before  the  Increased  valu- 
ation and  additional  tax  wereentered  and 
charged  against  the  company  on  tbe  tax- 
roll,  and  tbe  action  of  the  board  and  the 
rierk  In  entering  and  charging  the  same 
was  r'learly  Invalid, and  the  tax  sought  to 
he  collected  by  the  treasurer  is  wholly 
■void.  The  Invalidity  of  their  action  Is 
conceded,  but  It  Is  claimed  that  the  ap- 
pearance and  action  of  tbe  company  be- 
fore the  board  on  March  13, 1886,  waived 
the  notlc^  and  cured  the  Invalidity  of  the 
levy.  We  do  not  agree  with  this  conten- 
tion. The  appearance  at  that  time  was 
for  tlie  sole  purpose  of  inducing  the  board 
to  order  the  clerk  to  strike  from  the  tax- 
roll  and  to  cancel  and  set  aside  the  illegal 
Assrasment  and  charges  that  had  been 
made  and  entered  against  tbe  company. 
The  right  of  the  county  clerk  or  commls- 
aioners  to  proceed  at  that  time  nnder  sec- 


tion 70  of  tbe  tax-law  to  correct  the  as- 
sessment of  the  company  was  not  conced- 
ed, nor  did  the  findings  show  that  tbe 
company  waived  the  want  of  notice.  The 
facts  and  proceedings  In  this  case  are  very 
similar  to  those  In  Commissioners  v. 
Lang.  8  Kan.  284.  There,  tbe  board  at- 
tempted  to  Increase  tbe  valuation  of 
Lang's  property  without  giving  the  no- 
tice required  by  law.  After  Lang  learned 
of  the  Increase,  he  went  before  the  boai>d, 
and  moved  to  have  the  error  corrected, 
as  was  done  by  the  city  railway  compa- 
ny In  the  present  case;  but,  failing  in  this, 
he  sued  out  an  Injunction  to  stop  the  col- 
lection uf  tbe  additional  tax  sought  to  be 
charged  against  blm.  Chief  Justice  Kino- 
man,  who  delivered  the  opinion  uf  the 
eonrt,  held  that  tbe  board  was  not  au- 
thorized to  proceed  without  notice,  and 
that  "their  action  in  the  premises  was 
clearly  Invalid.  Defendant,  when  he 
learned  of  tbe  action  of  the  board  in  De- 
cember, moved  the  board  to  correct  their 
error.  Falling  there,  he  paid  the  taxes  be 
was  justly  chargeable  with,  and  obtained 
an  Injunction  to  stop  tbe  collection  of  the 
Illegal  portion  of  tbe  tax.  This  he  was  en- 
titled to."  See,  also,  GrifBlb  v.  Watson, 
19  Kan.  27;  Commissioners  v.  Sergeant, 
24  Kan.  572.  These  authorities  settle  the 
question  that  the  tax-payer  Is  entitled  to 
the  remedy  of  injunction,  although  he  may 
have  first  asked  tbe  board  to  cancel  and 
set  aside  the  lll^al  assessment  and  levy 
made  against  him,  and  although  he  may 
not  have  appealed  from  the  decision  of  the 
commissioners  refusing  to  cancel  and  set 
aside  such  illegal  assessment  and  charge. 
The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  upon  the 
findings  In  favor  of  the  plalntlO  In  error. 
All  the  Jastlces  concurring. 


(tf  Kan.  861) 

ToFBKA  Watbr-Supplt  Co,  v.  Roberts, 
Oonnty  Treasurer. 
(Sttpreme  Court  qf  Kansas.  Feb.  7, 1891.) 
Assxssmrr  of  Taxes — Inj  mstmorr. 
1.  An  arbltamry  increase  of  the  valuation  of 
property,  and  tbe  extension  of  an  additional  tax 
thereon  by  the  county  clerk  after  the  assessment 
had  been  returned,  withoat  notice  to  the  owner 
of  sQch  aotLoD,  U  unaathorized,  .and  ttie  taxes 
chargfed  illegal. 

3.  The  owner  is  entitled  to  maintain  injunc- 
tioQ  to  restrain  the  illegal  tax,  and  the  fact  that 
tbe  owner  first  applied  to  the  county  olOo^  to 
cancel  and  set  aside  the  iliegal  tax,  and  tailed 
to  appeal  from  tnelr  refusal,  will  defeat  the 
remedy.  Railway  Co.  v.  Roberts,  46  Kan.  — l 
ante,  SOi. 
(Sytlabus  by  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty;  John  Guthrir,  Judge. 

J.  D.  McFarlund,  for  plaintiff  In  error. 
Bergea,  Wtflcb  &  We/cA,  for  defendant  In 
error. 

Johnston,  J.  Action  of  Injunction. 
After  the  property  of  the  Topeka  Water- 
Supply  Company  had  been  aHsessed  for 
tbe  year  1885.  and  the  taxes  thereon  had 
been  levied  and  paid,  tbe  county  clerk  of 
the  connty  In  which  tbe  property  was  sit- 
uated, and  in  February,  1886,  entered  on 
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the  tax-roll,  opposite  tbename  of  the  com- 
pany, the  sum  ol  $7,769,  as  an  additional 
asBesBineDt  of  Its  capital  stock  lortheyear 

1885,  and  charged  taxes  thereon  to  the 
amount  of  $268.08.  A  special  agent,  ap- 
pointed by  the  county  to  lookup  property 
that  had  escaped  taxation  for  the  year 
18S5,  reported  to  the  board,  in  .lanuary., 

1886.  that  the  compaay  had  not  listed  its 
property  at  its  true  valae,  and  recom- 
mended the  Increased  valuation  and  the 
additional  levy  uf  taxes  that  have  been 
nieottoned.  On  this  report  alone  the 
board  acted,  without  notice  to  the  com- 
pany of  any  proceeding  or  intended  pro- 
ceeding to  correct  the  assepsmmt  ana  to 
Increase  the  taxes.  No  statement  of  any 
facts  or  evidence  upon  which  the  Increased 
valuation  was  based  was  ever  filed  and 
kept  In  the  office  ol  the  county  clerk,  ex- 
cept the  report  and  recommendation  of  the 
special  aeent.  Afterwards,  the  company 
was  notified  by  the  county  treasurer  that 
there  were  additiimal  taxes  charged 
against  the  eumpany,  and  thereupon  an 
application  was  made  by  the  company  to 
cancel  and  strike  from  the  tax-roll  the  ad- 
ditional assessment  and  charges  which 
had  been  entered,  but  the  application  was 
denied.  The  action  of  the  county  board 
and  county  clerk  In  correcting  and  chang- 
ing the  valuation  and  Imposing  additional 
taxes  upon  the  company,  without  notice 
or  opportunity  to  be  heard  before  the  In- 
crease in  valuation  and  additional  charges 
were  made.  Is  unauthorized,  and  the  tax 
levied  illegal.  Injunction  to  restrain  the 
collection  of  the  illegal  tax  may  be  main- 
tained; and  the  fact  that  the  company 
flrst  applied  to  the  county  oflBcers  to  can- 
cel and  set  aside  the  Illegal  tax,  and  that 
It  failed  to  appeal  from  the  rt4nsal,  will 
not  defeat  the  remedy.  The  facts  in  this 
case  are  quite  simitar  to  those  ol  Rail- 
way Co.  V.  Roberts,  ante,  S54.  (just  de- 
cided,) and  the  decision  therein  is  control- 
ling here.  See,  also,  Commissioners  v. 
Lang,  8  Kan.  284;  Griffith  v.  Watson,  19 
Kan.  27;  Commissioners  v.  Sergeant.  24 
Kan.  572;  Gen.  St.  1889,  par.  6918.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  cause  remanded,  with  direc- 
tions to  enter  Judgment  upon  the  findings 
In  favor  of  the  plaintilf  In  error.  All  the 
Justices  concurring. 


(46  Ran.  442} 

Bennick  v.  Boahd  of  County  Cohhibbion- 
ER8  OP  Lyopt  County. 

(Supreme  Court  of  KaTueu.  Feb.  7,  1891.) 
Locating  Hiqhwatb— Damages— Appeal. 
In  awwding  damages  for  the  location  of  a 
county-line  road,  each  board  of  county  commis- 
sioners of  the  respective  counties  between  which 
the  road  is  to  be  laid  out  acts  separately,  and  an 
appeal  from  tbe  award  nutde  by  either  board 
must  be  taken  witbin  80  days  after  the  order  ap- 
pealed from  is  made,  regardless  at  tbe  time  when 
anal  action  is  taken  by  the  other  board. 

(Sullabu8  by  the  Court.) 

Error  from  district  court,  Lyon  county; 

Cbari.ics  B.  Ghavkh,  Judge. 

E.  H.  Sanford,  for  plaintiff  in  error,  J. 
W.  Feiglinn,  for  defendant  In  error. 

JoBN'BTON,  J.  Tliin  was  an  appeal  from 
an  award  of  damages,  made  by  the  board 


off  county  commlaslonera  of  Lyon  county, 
for  the  location  of  a  county-line  road  over 
appellant's  land.  On  the  15th  of  October, 
1886,  the  board  of  county  commissioners 
aforesaid,  npon  a  report  ol  viewers  who 
had  been  duly  appointed,  proceeded  to  and 
did  establish  the  road,  so  tar  as  that  board 
could.  In  establishing  tbe  road,  It  was 
necessary  to  appropriate  to  public  use  sev- 
eral acres  of  land  belonging  to  Joale  P. 
Rennick,  for  which  tbe  board  awarded 
damages  to  the  araoun  t  nf  fSO.  The  order 
and  the  award  were  made  by  the  Lyon 
county  board  on  October  15,1886;  and  the 
action  of  the  Wabaunsee  county  board,  on 
the  part  of  the  road  located  in  that  coun- 
ty, was  not  taken  ontll  January  S,  1S87. 
Josie  P.  Rennlek,  feeling  aggrieved  by  the 
award  of  damages  allowed  by  the  Lyou 
county  board,  appealed  to  tbe  district 
court  of  Lyon  county  on  January  25,  1S87, 
— more  than  90  days  after  the  order  ap- 
pealed from  was  made.  A  motion  to  dis- 
miss the  appeal  because  It  was  not  taken 
within  30  days— the  time  allowed  by  the 
statute— was  made  and  Buatolned.  This 
ruling  is  assigned  for  error. 

The  motion  was  property  decided,  as  the 
plaintiff  in  error  was  too  late  iu  taking 
her  appeal.  She  was  not  entitled  to  30 
days  after  tbe  final  action  was  taken  by 
the  board  of  county  commissioners 
Wabaunsee  county.  In  establishing  coun- 
^-Une  roads,  each  board  acts  separately. 
While  the  concurrent  action  of  both  Is  nec- 
essary to  the  establishment  of  the  road, 
each  is  to  determine  for  itself  tbe  amount 
of  damages  that  shall  be  allowed  for  the 
land  taken  In  the  countyfor  which  It  ncis; 
and  the  order  of  award  is  to  be  entered  on 
itsjonmal.  If  any  one  la  aggrieved  by  tbe 
award  of  damages  made  by  either  board, 
he  may  appeal  from  Its  award  to  the  dis- 
trict  court  uf  the  county  in  which  (he  land 
taken  is  situate,  and  for  which  the  county 
board  is  acting.  The  appeal  Is  from  the 
award  of  damages,  and  not  from  the  or- 
der establishing  the  road,  and  it  must  be 
taken  within  30  daya  from  the  time  the 
award  appealed  from  Is  made.  Gen.  St. 
1889,  pars.  5480-6488.  The  appeal-bond  was 
filed  and  the  appeal  taken  20  days  after  the 
action  df  the  Wabaunsee  county  board 
was  taken;  but  tbe  appeal  was  not  from 
the  order  or  award  ol  that  board,  nor  to 
the  district  court  of  that  county.  It  was 
taken  from  the  order  ol  the  Lyon  county 
board,  which  was  made  morethanSOdays 
prior  to  thetlmeof  taklngtheappeal.  The 
Judgment  of  the  district  court  will  be  af- 
firmed.  All  the  justices  concurring. 


(46  Xn.  lEU 

Baughuan  t.  Halb. 

(Supreme  Court  of  Kamsa*.   Feb.  7,  1891.) 

Action  os  Accocnt— Verificatios— Set-Off— 
Appbal  phom  Jdbtice  Court. 

1.  The  correctness  of  an  account  filed  before 
a  justice  of  the  peace,  duly  verifled  by  the  afD- 
davit  or  afBrmation  of  the  party,  his  agent  or  at- 
torney, shall  be  taken  as  true,  unless  the  denial 
of  the  same  be  verified  by  the  affidavit  of  the 

Josite  party,  bis  agent  or  attorney.  Section  iM, 
ustices'  Act. 

2.  A  defendant  in  an  action  brought  Ofrainst 
him  upon  an  account,  duly  verified,  before  a  jus- 
tice of  the  peace,  has  the  right  m  tbe  jastica 
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court,  and  also  upon  appeal  in  tiie  district  court, 

to  mtroduce  evidence  to  prove  any  set-off  or 
counter-claim  which  he  may  have  against  the 
plaintiff,  although  he  has  not  denied  the  cor- 
rectness of  the  account  sued  on  by  afflaavit. 

3.  Where,  in  an  action  before  a  Justice  of  the 
peaee,  both  the  plaintiff  and  defendant  file  their 
bills  of  particulars  or  accounts,  and  the  case  is 
subsequently  appealed  to  the  district  court  and  a 
trial  is  commenced  in  that  court  before  a  Jury, 
upon  the  original  papers  on  whicb  the  case  was 
tried  before  the  lustice  of  the  peace,  amendments 
to  the  pleadings  at  that  time  1^  either  party  is 
largely  In  ttie  discretion  of  the  trial  court.  This 
coort  will  not  interfere,  unless  that  discretion 
has  been  abused. 
{Syllabua  by  the  Court. )  - 

Error  Irom  district  court,  Shawnee 
conoty ;  John  Outbrik,  Judge. 

J.  J.  Bitt,toT  plaintinin  error.  Jetmore 
&  Son,  for  defendant  In  error. 

HuKTON,  J.  Tills  wan  an  action  com- 
menced on  December  18, 1S86,  before  a  juB- 
tice  of  the  peace  of  To[>eka.byLydla  Nich- 
ols, then  In  life,  aicainat  Joel  Banghman, 
on  an  acconnt  lor  rent,  etc.,  the  correct- 
ness of  which  was  verified  by  her  affida- 
vit. At  her  request  the  Justice  of  the  peace 
ordered  the  defendant  to  file  his  bill  of 
particulars,  which  was  done.  Mrs.  Nich- 
ols, on  leave  of  court,  filed  an  amended 
bill  of  particulars  on  an  account,  the  cor- 
rectness of  which  she  also  verified  by  affi- 
davit, wherein  she  claimed  9^04.70.  These 
were  the  pleadings.  The  case  was  tried 
before  the  Justice  of  the  peace  on  January 
4, 1887.  and  resulted  in  a  Judgment  In  favor 
of  Mrs-.  Nichols.  Baughiuan  appealed  to 
the  district  court.  The  case  was  tried  in 
tiie  district  court,  with  a  jury,  on  October 
5, 1887,  on  the  pleadings  filed  with  the  Jus- 
tice. When  the  case  was  called  for  trial 
in  the  district  court  Mrs.  Nichols  offered 
her  bill  of  particulars  in  evidence,  rested 
ber  cose,  and  asked  for  Judgment.  Baugb- 
man  then  auked  permission  to  file  his  affi- 
davit, denying  the  correctness  of  the  plain- 
tin's  bill  of  particulars.  The  court  refused, 
to  which  ruling  bo  excepted.  Baughman 
then  asked  permission  to  file  an  amend- 
ed or  additional  bill  of  particulars.  This 
was  refused,  and  thereupon  he  with- 
drew his  bill  of  particulars  or  set-ntT. 
This  proceeding  was  flted  iu  this  court  on 
March  1,  1888,  and  since  that  time  Mrs. 
Nichols  has  died.  The  action  has  been  re- 
vived in  the  name  of  George  D.  Hale,  the 
administrator  of  her  estate.  Counsel  for 
Banghman  says  "  that  the  rulings  of  the 
district  court  deprived  bim  of  all  hearing; 
that,  even  admitting  the  truth  of  the  ac- 
count of  Mrs.  Nichols,  would  that  pre- 
vent the  account  of  the  plaintiff  In  error 
also  from  being  correct?  They  can  both 
be  true,  which  in  part  is  true  In  this  case. 
A  portion  the  accounts  of  each  party  is 
correct,  due,  and  owing  by  one  party  to 
the  other,  and  It  only  awaits  an  adjudica- 
tion and  settlement  of  the  disputed  Items 
of  each  side  to  settle  the  whole  matter  In 
dispute.  But  the  action  ol  the  trial  court 
In  refusing  the  filing  of  the  affidavit,  deny- 
ing the  validity  of  plalntlR's  claim,  and  In 
refusing  the  Introduction  of  any  evidence 
In  the  case,  was  a  denial  of  that  Justice 
courts  are  established  to  maintain,  and 
was  an  error  that  this  court  ought  to  cor- 


rect. "  The  petition  In  error  contains  the 
following  speelflc  allegations  of  error 
only:  "(1)  The  court  erred  in  refusing  to 
permit  plaintiff  lu  error  to  file  his  affidavit 
denying  the  correctness  of  the  claim  qf  the 
defendant  In  error.  (2)  The  court  erred  In 
refusing  to  permit  the  plaintiff  In  error  to 
file  bis  amended  and  additional  set-off 
when  requested.  (8)  The  court  erred  in 
the  exercise  of  his  Judicial  discretion  In  the 
trial  of  said  cause,  whereby  plaintiff  In  er- 
ror was  prevented  from  having  a  fair  and 
Impartial  trial.  (4)  The  court  erred  in 
overruling  the  motion  for  a  new  trial." 

In  Railway  Co.  v.  Gould,  44  Kan.  ,  24 

Pac.  Rep.  352,  this  court  decided  that. 
"  where  a  claim  or  demand  for  money 
arises  out  of  contract,  either  express  or 
Implied,  and  Is  for  something  furnished  or 
performed  by  one  party  lor  another,  but 
is  not  founded  upon  a  promissory  note  or 
other  Instrument  in  writing,  and  a  state- 
ment of  such  claim  or  demand  is  made  out 
in  detail  and  in  writing  by  the  claimant  or 
demandant*  and  presented  to  the  other 
-party,  such  statement  constitutes  an  ac- 
count, within  the  meaning  of  section  84  of 
the  Justices'  act,  and  section  108  of  the 
Civil  Code. "  Under  the  provisions  of  said 
section  84  of  the  Justices'  act,  the  correct- 
ness of  an  account,  duly  verified  by  the 
affidavit  of  a  party,  bis  agent  or  attor- 
ney. Is  taken  as  true,  unless  the  denial  of 
the  same  be  verified  by  the  affidavit  of  the 
opposite  party,  his  agent  or  attorney. 
The  opinion  In  Railway  Co.  v.  Gould,  su- 
pra, further  stated  that  a  defendant  bad 
the  right,  under  said  section  84,  In  both 
the  Justice's  court  and  the  district  court,  to 
Introduce  evidence  to  prove  any  set-off  or 
coanter-claim  which  he  had.  without  any 
affidavit  denying  the  correctness  of  a  plain- 
tiff's account.  Therefore,  If  Baughman 
simply  desired  to  prove  his  bill  of  particu- 
lars or  set-uff,  which  he  had  filed,  it  was 
not  necessary  for  him  to  file  any  affidavit 
denying  the  correctness  of  Mrs.  Nichols' 
account.  In  this  view,  the  cuurt  commit- 
ted no  error  In  refusing  to  permit  him  to 
file  the  affidavit  which  he  requested.  If 
Baughman  desired  to  dispute  the  items  In 
the  bill  of  particulars  of  Mrs.  Nichols,  he 
ought  not  to  have  delayed  bis  motion  un- 
til after  the  Jury  had  h«n  Impaneled  and 
the  plaintiff  had  submitted  her  case.  The 
statute  provides  tbat  the  case  nhall  be 
tried  de  novo  In  the  district  court,  upon 
the  original  papers  on  which  the  cause 
was  brought  before  the  juntlce,  unless  the 
appellate  court,  in  furtherance  of  justice, 
allow  amended  pleadings  to  be  made,  or 
new  pleadings  to  be  filed.  Section  122, 
Justices'  Act.  The  matter  of  amending 
the  pleadings  after  a  trial  is  cnmmenceil 
Is  largely  within  the  discretion  of  the  trial 
court,  with  which  we  cannot  interiere,  un- 
less that  diseretloo  has  been  abnsed. 
Taylor  v.  Clendlning,  4  Kan.  525;  Bobbins 
V.  Sackett,  23  Kan.  301;  Map  Co.  v.  .lunes. 
27  Kan.  177-180.  If  the  bill  of  particulars 
of  plaintiff  below  was  not  correct,  Baugh- 
man must  have  known  It  before  the  trial. 
The  trial  before  the<  justice  of  the  peace 
was  several  months  prior  to  the  trial  In 
the  district  court,  and  nothing  Is  shown 
by  the  record  of  any  surprise.  The  plead- 
ings In  the  district  court  were  the  same  as 
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tbe  pleading  before  the  Justice  ol  the 
peace.  Under  tbe  circumstanctiB,  we  can- 
Dut  sny  there  was  any  abuse  of  judicial 
dlseretiuD  upon  the  part  of  tbe  trial  court 
la  refusing  to  permit  tbe  verified  aifldavlt 
to  be  filed  after  tbe  commenccmeut  of  tbe 
trial.  There  is  do  showlDi?  or  statement 
contained  In  tbe  record  tbat  Bausbman 
bad  any  further  otfst-t,  and,  as  be  made 
no  inutlon  to  amend  his  bill  of  particulars 
or  set-uH  until  after  the  commencemeut  of 
the  trial,  the  refusal  to  amend,  without 
any  other  showing,  was  not  an  abuse  of 
discretion  on  the  part  of  the  trial  court. 
We  are  referred  to  the  case  of  Chlnberg  v. 
Manufacturing  Co.,  38  Kau.  228,16  Pac. 
Rep.  4t>2,  as  decisive  against  the  ruling  of 
the  trial  court.  In  that  case,  Cliinberg 
had  paid,  as  be  supposed,  the  note  sued 
upon.  Only  a  copy  of  the  note  was  con- 
tained in  the  bill  of  particulars.  He  ex- 
pected to  prove  payment,  nothing  else.  He 
had  In  his  possession  the  note,  and,  as  he 
supposed,  the  origlDal  note,  and  therefore 
was  surprised  upon  the  trial  when  It  was 
claimed  that  he  had  paid  a  forged  note. 
Under  such  circumstances,  we  held  that  he 
should  have  been  {>ermitted  to  deny,  under 
'  uath,  the  execution  of  the  note  sued  on, ho 
that  the  question  whether  tbe  note  sued 
on  was  a  forgery,  or  the  note  paid  was  a 
forgery,  could  be  submitted  to  the  jury. 
In  the  Cblnbei^Case  there  was  surprise  at 
the  claim  of  the  manufacturing  company 
that  a  copy  or  forged  note  had  been  paid, 
but  not  tbe  original  note.  All  this  came 
up  on  the  trial,  and  therefore  tbe  applica- 
tion to  deny  the  execution  of  the  note 
could  not  have  been  intelligently  made  at 
any  prior  time.  If  a  party,  through  his 
own  laches,  falls  to  make  a  motion  to 
amend,  or  correct  his  pleadlnge,  until  after 
the  trial  of  the  case  has  actually  com- 
menced before  a  ]ur>',  he  cannot  complain 
if  the  court,  in  its  discretion,  refuses  to 
permit  the  issues  to  be  changed.  The 
Judgment  of  the  district  court  will  be  af- 
firmed.  All  tbe  juHticee  concurring. 


(46  Kan.  4S1) 

Kansas  City.  Ft.  S.  &  G.  R.  Co.  et  ah  v. 

ScAMUON,  County  Treasurer,  et  kl. 
{Supreme  Court  of  Kamas.    Feb.  7, 1801.) 
Townships— TiJCATiON  fob  Road  PcBPosEa. 
Under  paragraph  70S4,  Oen.  St  1889,  town- 
ship trustees  are  authorized,  with  tbo  advice  and 
consent  of  the  board  of  countj  commissioners  of 
their  respective  counties,  to  levy  a  tax  for  town- 
ship, roaa,  and  other  purposes;  and  the  fact  tbat 
such  taxes  are  set  out  and  extended  upon  the  tax- 
roll  in  detail,  as  so  many  mills  for  rcttd  purposes 
and  so  many  mills  for  township  bridge  purposes, 
instead  of  gioupiag  the  taxto^ctherunderthesin- 
Rle  head,  "Kor  Road  Purposes, "  is  not  such  an  ir- 
regularity as  will  invalidate  the  tax,  so  long  as 
tbe  amount  levied  is  not  in  excess  of  tbat  author- 
ized by  law. 
(SuUalnts  by  Qreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Cherokee  county;  Hon. 
GfioKuE  Chandlrh,  Judge. 

WallHce  Pratt  &nd  Cbarlea  W.  Blair,  for 
plaintiff  in  error.  H.  O.  WebbauA  CD, 
Ashley,  for  defendant  in  error. 

Green,  C.  The  plaintiffs  in  error  filed 
their  petition  In  tbe  district  court  of  Cher- 


okee county,  praying  fora  temporary  and 
permanent  injunction  to  prevent  tbe  collec- 
tion of  s  tax  levied  on  the  railroads  of  the 
plaintltTs  in  error.  In  certain  townships 
in  said  county,  by  the  township  trustees, 
with  tbe  concurrenceof  tbe  board  of  cqun- 
ty  commiBBiunerB,  for  township  bridge 
purposes.  To  this  petition  a  demnirer 
was  Interposed,  which  was  sustained  by 
the  court.  Tbe  plaintiffs  excepted  to  tbe 
ruling  of  tbe  court,  and  stood  upon  their 
petition,  and  Judgment  was  rendered 
against  tbera  for  costs.  To  reverse  the 
ruling  and  Judgment  of  tbe  court  below, 
this  proceeding  In  error  is  prosecuted. 

The  record  shows  a  waiver  of  any  qaea- 
tion  In  regard  to  a  misjoinder  of  parties, 
so  tbe  only  question  presented  is  tbe  au- 
thority ol  tbe  township  trustees,  acting 
with  tbe  concurrence  of  tbe  board  of 
county  commissioners,  to  levy  a  separate 
.tax  for  township  bridge  purposes.  Tbe 
claim  Is  made  that  tbe  township  tax  at> 
tempted  to  be  levied  for  bridge  purposes 
is  without  warrant  or  authority  of  law. 
The  authority  for  such  a  tax  levy  us  tbe 
one  complained  of  is  found  in  paragraph 
7084,  Gen.  St.  1SS9,  which  requires  that 
tbe  township  trustee  "shall,  at  tbe  July 
session  of  tbe  board  of  county  commis- 
sioners, annually,  with  the  advice  and 
concurrence  of  said  board,  levy  a  tax  on 
tbe  property  in  said  township  for  town- 
ship, road,  and  other  purposes."  etc.  It 
Is  insisted  that  tbe  levy  made  under  this 
law  was  threefold :  First,  for  the  general 
revenue  and  expenses  of  the  township; 
second,  for  road  purposes  in  said  town- 
ship; t/tln/,  for  township  bridge  purposes 
In  said  towneblp;  and  tbat  tbe  latter  Is 
Illegal.  Can  tbe  levy  for  township  bridge 
purposes  be  upheld  under  the  clause,  "for 
other  purposes  ?  "  The  principle  Is  funda- 
mental that  there  must  be  legislative  aa- 
tbority  for  every  tax  tbat  Is  levied, 
whether  state  or  municipal;  bence  we 
must  examine  tbe  power  conferred  under 
tbe  phrase  "for  other  purposes. "  which  Is 
indeed  quite  broad.  In  dednlng  the  clause 
"necessary  charges,"  Chief  JusticePAREER 
took  occasion  to  say,  in  tbe  case  of  Stet- 
son V.  Kempton.lS  Mass.272:  "The  prop- 
er construction  of  tbe  terms  munt  be  that, 
in  addition  to  tbe  money  to  be  raised  tor 
the  poor,  schools,  etc.,  towns  might  raise 
such  sums  as  should  be  necessary  to  meet 
the  ordinary  expenses  of  the  year;  such 
as  the  payment  of  such  municipal  officers 
as  tbey  should  be  obliged  t(i  employ,  tbe 
support  and  defense  of  such  actions  as 
they  might  be  parties  to,  and  tbe  ex- 
penses they  would Incurin  performing  such 
duties  as  tbe  laws  imposed,  as  tbe  erec- 
tion of  powder-bouses,  providing  ammu- 
nition, making  and  repairing  highways 
and  town  roads,  anil  other  things  of  like 
nature,  which  are  necessary  charges,  be- 
cause the  effect  of  a  legal  discharge  of  tbeir 
corporate  duty.  The  erection  of  public 
buildings  for  tbe  accommodation  of  tbe 
Inhabitants,  such  as  town-houses  to  as- 
semble In.  and  market-bouses  for  the  sale 
of  provisions,  may  also  be  a  proper  town 
charge,  and  may  come  within  tbe  fair 
meaning  of  the  term  'necessary.**  It  is 
not  claimed  that  the  phrase  "other  pur- 
poses, "  as  used  In  tbe  statute,  would  uu- 
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thorite  every  expense  a  township,  through 
Its  ofBcers,  ml^ht  Incar,  bat,  where  the 
statutes  of  the  state  Impofie  certain 
duties  upon  the  township  to  oaild  brldgeB 
and  beep  them  In  repair,  that  the  clause 
"other  purpoBes"  certainty  authurlses  the 
township  trustees,  with  the  advice  and 
concuiTCDce  of  the  board  of  county  com- 
mlBsionera,  to  levy  a  tax  for  township 
bridge  purposes.  The  township  board, 
consisting  of  the  troatee,  clerk,  and  treas- 
urer, constitute  a  board  of  commissioners 
of  hlKhwayB.and  have  chorgeof  the  roads 
and  bridgps  of  their  respective  townehips, 
and  it  is  made  the  duty  of  such  board  to 
keep  the  same  In  repair,  and  to  improve 
the  roads  aud  brldfces,  so  far  as  practica- 
ble. Chapter  168,  p.  269,  Sees.  Laws  18S5. 
To  carry  out  the  provisions  of  this  stat- 
ute funds  must  be  provided,  and  there  can 
be  no  other  method  devised  except  by 
taxation.  It  is  contended  by  plaintiffs  In 
error  that,  under  tiie  doctrine  laid  down 
In  the  Lawrence  Bridge  Case,  22  Kan.  438, 
bridges  upon  public  highways  are  public 
roads,  and  that  there  are,  therefore,  two 
different  levies  in  the  same  township  for 
road  porposes.  Still  we  do  not  see  any 
objection  to  apportioning  a  certain  per 
cent,  of  the  levy  to  one  specific  purpose 
and  another  portion  to  another  purpose, 
flo  long  as  the  levies  are  within  the  limits 
authorized  by  law.  Upon  this  question 
of  apportioning  the  levies,  In  a  case  not 
nnlike  this,  in  the  supreme  court  of  Ne- 
braska, Chief  Justice  Lakb,  In  delivering 
the  opinion  of  the  court,  said:  "The  *Ren- 
eral  fund  '  ol  a  county,  as  its  name  Implies, 
la  one  devoted  to  a  variety  of  uses:  and 
its  expenditure  Is  left  mainly  to  the  discre- 
tion of  the  board  of  county  commiBsioners. 
The  amount  which  may  be  raised  for^this 
fand  the  legislature  has  wisely  restricted; 
the  UmitatioD  being  an  we  hare  aeen, 
ten  mills  on  the  dollar  of  taxable  prop- 
erty. Now,  Id  the  periormance  of  the 
duty  of  determining  the  amount  that 
should  be  raised  within  this  limit,  the 
commissioners  must  necessarily  make  an 
estimate  of  the  probable  needs  of  tbe 
county  for  the  current  year  in  the  way  of 
legitimate  expendi  tures.  Having  done 
this,  and  the  total  rate  being  ascertulnecl, 
suppose  that,  in  making  the  levy,  instead 
of  grouping  the  several  items  together 
under  the  compreheusive  head  of  'General 
Fund,'  as  is  usually  done,  and  as  the  stat- 
ute above  quoted  evidently  contemplates, 
they  are  set  forth  In  detail,  giving  tbe 
amoont  estimated  for  each,  would  tlie  tax 
therefore  be  Illegal?  We  think  not,  ao 
long,  at  least,  as  no  item  is  included  not 
proper  to  be  {<atisfied  from  the  general 
fund  of  the  county.  It  would  be  at  most 
an  informality.  In  no  way  Invalidating 
the  levy."  Railroad  Co.  v.  Lancaster  Co.. 
12  Neb.  824,  n  N.  W.  Rep.  332.  It  la  not 
claimed  that  the  levies  were  ezceeslve  In 
amount;  the  only  contention  being  that 
there  was  no  authority  to  levy  "a  town- 
ship bridge  tax.  ■  Wo  think  the  levy  was 
authorized,  and  the  doctrine  has  long 
since  been  settled  by  this  court  thatequlty 
will  not  Intertere  to  restrain  by  Injunction 
the  collection  of  taxes,  w  here  the  proiwrty 
Is  subject  to  taxation,  the  tax  legal,  and 
the  vaiuatlon  aot  excessive,  simply  be- 


cause of  irregularities  In  tbe  tax  prtfceed- 
ings.  Cballtsa  v.  County  of  Atchison,  U 
Kan.  50;  Cooley,  Taz'n  (2d  Ed.)  775.  Wc 
think  the  demurrer  was  properly  sus- 
tained, and  recommend  an  affirmance  of 
tbe  judgment. 

Prr Curiam.  It  Is  so  ordered;  all  the 
Justices  coDcurring. 


(4S  Kan.  3<S) 

Davidson  v.  Bkers  et  al. 

(Supreme  Cau/rt  of  Kansas.    Feb.  7,  1891.) 
Establishment  op  Destbotbd  Jodohest— Db- 

rEXSBS. 

In  a  proceeding  under  chapter  93,  Laws 
I8S3,  to  establish  the  record  of  a  ]udgmeat  de- 
stroyed by  Are,  a  defendant  iu  tbe  origiual  actioa, 
and  a  party  to  the  proceeding  to  establisti  the 
Judgment,  has  the  rigbt  to  establish  tbe  record 
of  any  judgment  that  he  may  have  obtained,  hy 
parol  evidence,  and  to  plead  and  prove  any  new 
matter  that  may  have  occurred  since  the  rendi- 
tion of  the  Jadgment  sought  to  be  established, 
which  operates  in  whole  or  in  part  to  extinguish 
such  Judgment. 
{SyUaJma  by  Simpson,  O.) 

Commlsaionera'  decision.    Error  from 

district  court,  Dickinson  county ;  M.  B. 
Nicholson,  Judge. 

J.  P.  Campbell  and  Webb  &  Webb^  for 
plaintiff  In  error.  C.  F.  Mead  and  C,  J- 
Crawford,  for  defendant  in  error. 

BiupsoN,  O.  The  plalntlO  In  error,  David- 
son, commenced  an  action  In  the  district 
court^  of  DlckinBon  county  against  E.  T. 
Pulllam,  Malinda  Pnlilam,  and  Charles 
Beers,  under  chapter  92  of  the  Laws  of 
1883,  to  establish  a  Judgment  rendered  by 
the  district  court  of  Dickinson  county ;  the 
record  of  such  Judgment  having  been  de- 
stroyed by  fire.  This  law  provides.  In 
subatance,  that  any  person  desiring  to  ea* 
tabltsh  such  a  Judgment  shall  file  a  peti- 
tion containing  certain  averments,  (tbe 
parties  being  the  same  as  in  the  original 
case,)  and  notify  tbe  parties  by  personal 
service  of  snmmons,  or  by  the  publication 
of  summons,  and  upon  the  trial  the  court 
may  render  judgmentaccording  to  the  fact 
established  by  the  record  of  such  destroyed 
Judgment.  Section  6  of  the  act  provides 
that  "  the  defendant  may  answer  by  gen- 
eral denial,  or  by  setting  forth  such  new 
matter  arising  subsequent  to  tbe  decree, 
judgment,  or  order  which  operated  in  whole 
or  in  part  to  extinguish  or  set  aside  the 
same, or  both,  aa  thefacta  may  warrant." 
To  new  matter  the  plaintiff  may  reply. 
The  Issues  are  tried  to  the  court,  who 
may.  In  addition  to  the  evidence,  refer  to 
his  own  recollection,  etc.  Beers  filed  an  an- 
swer, alleging,  in  substance,  that,  after 
the  plaintiff  had  obtained  the  judgment 
he  1b  seeking  to  establish  of  record,  he 
(Beers)  had  obtained  a  judgment  ui>ou 
a  prior  mortgage,  and  that  tbe  land  liad 
been  sold  at  Judicial  sale  by  the  sheriff  of 
the  county.  It  appears  from  tbe  recita- 
tions in  tbe  petition  In  this  case  that  in 
the  Judgt\ient  sought  to  be  restored  there 
was  a  finding  that  Beers  was  the  ort  ner 
and  holder  of  a  prior  mortgage  on  tbe 
land  against  which  DavldBon  was  enforc- 
ing his  mortgage  lien.  Counsel  for  plain- 
tiff In  error  filed  a  motion  to  strike  Beers' 
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answer  from  the  flieg.  Tbia  motion  was 
overruled.  The  plaintiff  filed  a  reply  to 
tbe  answer  of  Beers,  and  at  the  trial  the 
court  finds:  "That  on  the  17th  day  ol 
January,  1882,  a  fire  destroyed  the  record 
M  said  Judgmeut  In  this  court;  tbatsnb- 
sequently  the  defendant  Charles  Beers  sold 
said  premises  by  virtue  of  an  order  of  sale 
issued  by  tbe  clerk  of  this  court  after  said 
fire,  on  a  judgment  obtained  prior  to  said 
fire,  and  without  establlsfafug  his  judg- 
ment, of  record  on  a  prior  mortgase  to 
that  of  the  plaintiff  herein.  ThecourtQnds 
further  that  the  plalntirf's  former  judg- 
ment be  modified  so  that  he  recover  Judg- 
ment aKainst  said  defendants  E.  J.  Pnl- 
llam  and  Malinda  PnUiam  for  tbe  amount 
of  hift  Judgmentand  coste,  without  having 
an  order  for  tbe  sale  of  said  premises,  or 
to  have  his  former  Hen  enforced  by  reason 
of  said  subsequentsaleasaboveset  forth." 
The  properexceptions  were  saved,  and  the 
cause  is  here  for  review. 

Counsel  fol>  plaintiff  in  error  Insists  that 
the  trial  court  committed  error  In  over- 
ruling his  motion  to  strike  the  answer  of 
Beers  from  the  files.  In  his  answer,  Beers 
recites  the  execution  of  a  prior  mortgage 
byPulliam  and  wifeto  T.C.  Henry  :  theae- 
slgnmeut  of  the  same  to  him ;  that  he  had 
brought  suit  to  foreclose  it;  that  David- 
son was  a  party  to  that  action,  aud  had 
full  knowledgpof  all  the  proceedings  there- 
in :  that  Beers  had  obtained  Judgment; 
that  on  the  29th  day  of  May, 1883. the  sher- 
iff of  Dickinson  conuty,  pursuant  'to  the 
order  of  said  court,  sold  said  premises  as 
provided  by  law,  and  that  T.  C.  Henry  be- 
came the  purchaser;  and  that  a  sheriff's 
deed  is  hereto  attached,  etc.  Now,  this 
answer  alJegee  certain  new  matter  arising 
subsequent  to  the  judgm^Dt  of  Davidson. 
This  new  matter  consists  In  an  institution 
of  a  suit  by  Beers,  the  recovery  of  a  Judg- 
ment, an  order  for  a  sale  of  the  premises, 
and  the  execution  of  a  sheriff's  deed.  All 
these  things  occurred  subsequent  to  the 
Judgment  of  Davidson,  and  the  Judicial 
sale  took  place  after  the  fire  occurred. 
This  answer  was  fully  authorized  by  the 
fifth  section  of  tbe  act  of  1883.  and  there 
was  no  error  in  the  ruling  of  the  court  in 
this  respect. 

It  is  again  Insisted  that  the  judicial  sale 
made  on  the  Boers  judgment  Is  void  because 
there  was  no  record  of  said  judgment,  and 
before  it  could  be  enforced  it  must  have 
been  edtabllsbed  of  record  by  proper  pro- 
ceedings under  the  act  of  mSA.  This  Is  the 
most  serious  question  In  the  case.  It  is  es- 
tablished by  tiie  evidence  of  Mahan,  and 
tite  recitations  contained  In  the  order  of 
sale,  that  Beers  had  before  the  fire  ob- 
tained a  judgment  against  Pulllam  and 
wife.  It  also  appears  from  tbe  order  of 
sale,  notice  of  sale,  and  from  tbeorder  con- 
firming the  sale,  that  Davidsun  was  made 
a  party  in  the  action  of  Boers  v.  Pulliani 
and  others,  in  which  the  judgment  was 
rendered.  All  these  things  are  matters  of 
record  in  the  district  court  of  Dickinson 
county.  We  cannot  accept  the  theory 
that  the  legislative  act  of  1883  is  aud  was 
the  only  mode  in  which  the  burned  eon- 
tents  of  records  could  be  established.  We 
suppose  that,  outside  of  this  statute,  pro- 
ceedings could  be  instituted  and  the  rec- 


ords supplied.    When  a  Judgment  has 

been  ordered  by  the  court,  aud  tbe  clerk 
has  failed  to  enter  It  of  record,  the  tact 
that  it  had  been  ordered  must  be  estab- 
lished by  f>ome  memoranda  among  the 
papers  In  tbe  case,  and  then  parol  evi- 
dence is  admissible  to  show  the  nature  of 
the  judgment  so  ordered.  See  a  long  list 
of  cases  cited  In  ]2Amer.  ft  Eng.  Enc.  Law. 
p.  82.  If  parol  evidence  can  establish  the 
nature  of  a  Judgment  that  was  not  madea 
matter  of  record.  It  seems  that  It  ought  to 
be  admissible  to  show  the  nature  of  a 
judgment  that  was  duly  entered  on  the 
records  of  the  c^urt,  when  the  record  was 
subsequently  destroyed  by  fire.  Affain, 
Uiis  whole  proceeding,  both  on  tbe  part 
of  the  plaintiff  in  error  as  well  as  the  de- 
fendant In  error,  is  under  the  law  of  1883. 
We  do  not  nnderstand  that  Beers  would 
have  to  commence  a  separate  and  Inde- 
pendent action  to  establish  his  judgment: 
be  could  do  so  as  a  defendant.  Weare  sat- 
isfied that  there  Is  no  material  etTur  in  tbe 
case,  and  that  substantial  Justice  has  been 
doue  between  all  the  parties.  We  recom- 
mend that  the  Judgment  be  affirmed. 

Br  TBB  CocBT.  It  is  so  ordered ;  all  the 
Justices  coDcurring. 


  (4B  Ku.  466) 

Hates  v.  Houkb  et  al. 

{Supreme  Court  of  Kansat.  Feb.  7, 1891.) 
Dedioatiok— Evidence. 
The  evidence  in  this  case  reviewed,  and 
held  sufficient  to  support  a  finding  t^st  tbe  land 
In  question  had  been  dedicated  to  the  pabllc,  for 
use  as  a  cemetery,  by  grantors  of  the  plaintiff  la 
error,  and  accepted  for  snob  ose;  and  also  held, 
that  8Qoh  dedication  by  the  grantors  of  the  pu  n- 
Uft  In  error  is  binding  npon  him,  especially  as  he 
punAiased  with  knowledge  of  the  occupancy  of 
such  ground  by  the  public,  though  there  was  no 
reservation  of  such  ground  in  his  deed,  nor  In  the 
deeds  of  any  of  his  grantors. 

{SytlabUH  by  SUnmg,  C.) 

Error  from  district  court,  Neosho  coun- 
ty; L.  Stillwell.  Judge. 

Jobu  L.  DentaoB,  for  plaintiff  In  error. 
Cox  £  StmttoD,  for  defendants  In  error. 

Sthang,  C.  This  action  was  Instituted 
February  15, 1887,  by  tbe  above-named  de- 
fendants, to  restrain  the  plaintiff  from  in- 
terfering with  a  certain  grave-yard  in 
Neosho  county,  known  as  "Valley  Ceme- 
tery." A  temporary  injunction  was  al- 
lowed, and  upon  the  trial  of  tbe  case,  Au- 
gust 1, 1887.  the  court  found  ri>r  the  plain- 
tiffs below,  making  tbe  injunction  perpet- 
ual. Motion  for  new  trial  was  overruled. 
There  were  two  questions  raised  in  tlie 
record,  one  arising  upon  a  demurrer  to 
the  petition,  which  was  overruled.  In 
which  it  was  claimed  there  was  a  mis- 
joinder, and  nonjoinder  of  parties,  and 
also  a  misjoinder  of  causes  of  action.  The 
questions  growing  out  of  theattlon  of  the 
court  In  overruling  the  demurrer  were 
abandoned  by  the  plaintiff  In  error  before 
filing  his  brief,  as  he  says  therein  in  his 
statement  of  the  case:  "The  only  ques- 
tion, then,  to  be  determined  -by  tbe  court 
was  as  to  the  claim  of  dedication,— was 
there  a  dedication  on  tlie  part  of  tbe 
owner  of  the  fee,  and  was  sach  dedication 
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accepted  by  the  public?"  The  questiOD 
thDB  raised  the  court  below  answered  In 
the  affirmative.  We  do  not  see  how  we 
can  reverse  tbe  action  of  the  court  In  this 
reHpect.  There  is  evidence  In  tbe  case 
proving  or  tending  to  prove  both  a  dedi- 
cation, and  acceptance  thereof,  for  the 
purpoHe  of  a  pabilc  cemetery.  It  is  con- 
ceded that  Jarritt,  who  first  settled  upon 
the  quarter  of  land,  to  which  the  land 
taken  for  a  cemetery  originally  belonged, 
dedicated  at  least  a  portion  of  tbe  land, 
now  occupied  as  a  cemeterj'  to  the  public 
for  that  purpose,  so  far  as  he  could  do  so. 
He  did  not  own  the  land  In  fee,  Iiowever. 
He  was  simply  a  settler  upon  the  land, 
which  was  dcbool  land,  and  the  title  In 
the  state  ol  Kansas.  Jarritt  sold  hla  set- 
tler's right  to  the  land  to  one  J.  A.  Aaton, 
who  purchased  the  land  of  the  state,  and 
obtained  a  patent  therefor  in  1873.  Jar- 
ritt settled  upon  tbe  land  in  1867.  Auton, 
having  obtained  a  patent  to  the  land, 
owned  itin  fee,  and  had  the  power  to  ded- 
icate the  land  for  a  cemetery,  or  for  any 
other  purpose.  Tbe  public  was  already 
using  Bald  land  for  a  cemetery,  when  Au- 
ton purchased  Jarrltt's  right  to  the  land, 
and,  after  he  became  the  owner  in  fee,  be 
recognized  and  ratified  the  dedication  of 
the  original  acre  for  cemetery  purposes. 
J.  A.  Huston  in  his  testimony  Bays:  "I 
said  to  Anton  that  tbe  plat  was  not  large 
enough;  that  It  was  a  matter  the  whole 
neighborhood  was  interested  In ;  and  he 
said  Jarritt  reserved  It.  and  detllcated  it 
as  a  burying  ground. "  V.  Reddleit,  a  wit- 
neis,  testified  that  be  worked  for  Auton. 
Th-it  Auton  Instructed  him.  In  setting 
out  the  hedge  for  a  fence,  to  stop  when  lie 
got  to  the  grave-yard.  He  says:  **I  was 
not  to  set  any  further  than  the  grave- 
yard."  There  could  hardly  be  any  ques- 
tion after  that  but  that  there  was  a  suffi- 
cient dedication  of  the  first  acre  of  land 
then  used  by  the  public  for  a  cemetery, 
and  no  question  as  to  ttK  acceptance  by 
the  public  for  that  purpose.  Using  the 
ground  for  the  purpose  of  burying  the 
dead,  by  the  pabllc,  constituted  an  accept- 
ance. 

As  to  the  additional  acre,  the  evidence 
shows  that  the  public  were  encroaching 
upon  it  by  burying  the  deud  beyond  the 
limits  of  the  original  acre  before  Anton 
left  the  premises.  He  talked  with  the 
people  of  tbe  neighborhood  about  It,  and 
said  he  would  sell  the  land  to  them.  He 
never  objected  to  the  use  of  the  ground  as 
a  place  of  burial  for  the  dead.  Auton  sold 
to  Clark  and  Ketchum.  He  told  them 
there  was  a  burying  ground  there,  but 
that  the  land  had  not  been  paid  for.  Tbe 
public  continued  to  bury  the  dead  of  the 
neighborhood  in  this  cemetery  after  Clark 
and  Ketcham  took  pussesslon  of  the  farm. 
They  never  objected  to  the  use  of  tbeground 
lor  that  purpose.  While  they  were  in  pos- 
session therewastalk  of  thepeople  buying 
both  acres  of  the  ground  occupied  by  the 
cemetery  of  them.  At  that  time  the  land 
was  sur%'eyed,  staked  off,  and  platted,  but 
the  plat  was  never  recorded,  and  the  land 
was  never  paid  for,  nor  did  they  object  to 
its  continual  use  as  a  cemetery.  They 
sold  the  farm  to  Morris  &  Morris,  who  oc- 
enpted  it  uwblle.  During  their  occupancy. 


the  public  used  the  grounds  aa  before, 
without  objection  by  theui.  They  sold  to 
one  GuBS,  wbo  held  the  land  but  a  short 
time,  and  conveyed  to  plaintlH  in  error  In 
1886.  GusB,  through  whom  the  title 
passed  to  the  plaintiff  In  error,  was  the 
surveyor  who  made  tbe  survey  of  the  cem- 
etery land  when  Clark  and  Ketchum 
owned  the  farm.  We  think  Clark  and 
Ketcbum  dedicated  the  second  acre  to  tht) 
public  as  a  part  of  the  grave-yard  when 
it  was  surveyed  and  staked  out,  and  they 
permitted  the  public  to  use  It  for  burial 
purposes.  It  is  true  they  were  never  paid 
for  the  land ;  but  after  they  had  joined  In 
a  survey  of  tlie  land,  and  It  had  been 
staked  out  and  thus,  by  them,  turned 
over  for  cemetery  purposes,  and  they  sat 
by  and  saw  the  public  using  it  for  burial 
purposes,  without  objection,  the  fact  that 
they  were  not  paid  therefor  would  not  in- 
terfere with  tbededication  of  tbeground  to 
the  public,  and  as  tbe  public  accepted  it, 
and  used  it  with  tbelr  knowledge,  and 
without  any  objection  on  their  part,  they 
would  have  been  estopped  from  saying 
the  ground  was  not  dedicated  to  the  pub- 
lic. But  they  never  raised  the  question, 
nor  did  their  grantees  nor  the  successor 
of  their  grantees ;  nor  did  any  one  ques- 
tion tbe  right  of  the  public  to  use  and  oc- 
cupy the  ground  as  a  cemetery,  until  the 
plaintiff  in  error  purchased  tbe  land  in 
1886,  about  20  years  after  the  cemetery 
was  started.  We  think  that,  whether  the 
land  was  ever  paid  for  or  not,  the  fact 
that  it  was  used,  a  part  of  it  for  20  years, 
and  all  of  It  for  many  years,  as  a  resting- 
place  for  the  dead,  withont  objection  by 
any  one  of  tbe  numerous  owners  of  the 
tract  from  which  it  was  taken,  Is  suffi- 
cient to  vest  in  the  public  a  right,  superior 
to  any  that  the  plaintiff  berein  conld  get 
by  purchase  of  said  original  tract  with 
full  knowledge  of  the  existence  of  tbe  cem* 
etery  when  he  purchased.  Permission  by 
bis  grantors  to  use  and  occupy  tbeground 
as  a  cemetery  wan  a  waiver  or  abundon- 
ment  of  their  rights,  which  subordinated 
them  to  Its  use  by  the  public,  and  the 
plaintiff,  having  purchased  with  knowl- 
edge of  the  occupancy  of  the  public,  is 
bound  by  it.  Boyce  v.  Kalbaugh,  ^ 
Amer.  Rep.  464;  Hagaman  v.  Dittmar,  24 
Kan.  42;  Giles  v.  Ortman,  11  Kan.  59; 
Brooks  V.  City  of  Topeka.  84  Kan.  277,8 
Pac.  Rep.  392 :  Beatty  v.  Kurtz,  2  Pet.  566; 
Davidson  v.  Reed,  53  Amer.  Bep.  613.  We 
advise  that  tbe  Judgment  of  the  district 
court  be  affirmed. 

By  the  Coubt.  It  Is  bo  ordered ;  all  the 
Justices  concurring. 


  (46  Kan.  417) 

Dbver  V.  City  of  Junction  City  et  aJ. 
(Supreme  Court  ofKanatu.  Feb.  7, 1891.) 

BtBEBT  iKPROVEMBST^llHUNCTlOII— PlbadISO. 

1.  A  city  of  the  secood  class,  having  author- 
ity to  improve  a  street,  cannot  be  enjoined  Irom 
making  such  Improvement,  by  the  ftbuttinp  prop- 
erty owner,  upon  the  ground  that  the  work  is  be- 
ing defectively  performed. 

S.  Where  a  petition  for  an  injunction  to  en- 
join a  city  of  tbe  second  class  from  improving  a 
certain  street  therein  alleges,  as  u  ground  for 
the  order,  tliat  the  character  of  the  work  is  such 
that  it  will  necessitate  a  special  tax  against  the 
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almUlBV  propert7  owoen  to  par  therefor,  and 
the  ordiiiaitce  under  which  the  improvement  is 
being  made  is  attached  to  the  petition,  as  a  part 
thereof,  and  said  ordinance  does  not  provide  lor 
any  special  tax  to  payfcn-sncbimprovementa,  and 
the  petition  does  sot  allege  that  axij  such  tax  has 
been  levied,  nor  any  act  done  indicating  that 
such  a  tax  Is  About  to  be  levied,  held,  that  the 
petition  In  this  respeofc  does  nM  stale  a  cause  of 
action. 
{SyUabiu  by  Stranifi,  C.) 

CommlBBlonerB*  dectsloo.  Error  from 
dletrlcCcoart.Gearycoanty;  U.B.Kichcu<- 

BON,  Jud^. 

Thomaa  Dever,  for  plalntiR  in  error. 
B.  McCIure,  for  defendants  in  error. 

Strang,  G.  A  temporary  order  of  in- 
junction was  allovced  in  this  case  by  the 
district  Judge  of  Geary  county,  February 
23,  1888.  On  tbe  27th  ot  the  same  month 
a  motion  to  vacate  said  Injunction  waa 
heard,  and  sustained.  The  plaintiff  com- 
plains uf  tbe  order  vacating  said  injunc- 
tion, and  aaka  this  cunrt  to  reverse  it. 
There  is  no  pretense  In  this  case  that  the 
defendants  ur  either  of  them  has  or  is 
about  to  appropriate  any  property  be- 
longing to  the  plaintiff.  But  the  plaintifl 
alleges  that  the  defendant  city,  and  Will- 
lam  Fislier,  under  direction  of  said  city,  la 
engaged  in  the  Improvement  of  one  of  the 
streets  of  said  city,  and  that  the  work  is 
being  defectively  performed,  because  of 
which  he  will  suffer  damage.  The  city  has 
authority  to  Improve  its  streets,  and,  pos- 
sessing the  power  to  Improve  them,  we  do 
not  tbmk  tbe  plaintiff  t:an  enjoin  the  city 
upon  the  ground  that  tbe  work  le  being 
defectively  performed.  Plaintiff  also  says 
that  the  work  being  done  by  tlie  city  Is  of 
that  character  that  will  necessitate  the 
levying  of  a  tax  against  the  abutting 
property  to  pay  for  the  same,  and  that 
the  city  has  not  taken  thenecessary  steps 
required  to  be  performed,  by  the  statutes 
providing  lor  such  Improvements,  as  con- 
ditions precedentto  the  making  of  said  Im- 
prorements,  and  the  ansessment  of  a  tax 
to  pay  for  them,  and  that  therefore  the  in- 
junction should  have  been  continued.  No 
assessment  has  been  made  to  pay  for  the 
work  being  dune,  and  no  act  done  that  in- 
dicates the  making  of  an  assessment  there- 
for. But,  on  the  contrary,  tbe  ordinance 
which  provides  for  the  Improvement,  and 
whicb  Is  made  a  part  of  the  plalntitTs  pe> 
tltlon,  makes  no  provision  for  any  assess- 
ment against  the  abutting  property  to 
pay  the  expense  of  such  Improvement. 
This  fact  should  dispel  tbe  fears  ot  the 
plaintiff  that  any  special  tax  is  to  be  levied 
against  tbe  abutting  property  to  pay  for 
said  Improvement.  It  u  recommended 
that  the  action  of  the  distrtct  Judge  in 
vacating  the  order  of  injunction  be  af- 
firmed. 

Feb  Cdbiah.  It  is  so  ordered;  all  tbe 
jDStices  cuncurrlng. 


(<5  Kan.  447) 

Ordwat  t.  Cowlbs  et  al. 
(Supreme  Court     Kcmtfxs.    Feb.  7,  1891.) 

TUtkDlSO — DElfURREK — QtTIBTIKQ  TiTLS — BURDXX 

OF  Proof — Tai-Titles — Lihitationb. 
1.  Where  a  reply  contains  a  general  denial, 
and  that  certain  tax-deeds  are  void,  and  a  de- 


moTTer  is  interposed  to  It,  on  the  ground  that  ttas 
facts  stated  therein  do  not  oonsUtnta  a  defense  t« 
the  matters  set  forth  in  the  answer,  and  tbe  de- 
murrer is  not  directed  against  the  latter  defeua^ 
it  is  not  error  to  ovemile  the  same. 

2.  Where,  In  a  suit  to  foroclose  a  mortease, 
a  party  asks  to  interplead  and  sets  up  title  oj 
virtue  of  certain  tax-deeds,  and  alleges  owner- 
ship and  possession  under  such  deeds,  and  aski 
that  the  title  be  quieted  in  falm,  It  la  not  sab> 
stantial  error  for  the  trial  court  to  hold  the  bur- 
den Is  nptHithe  party  asking  relief  under  tbe  to* 
deeds. 

&  The  plea  of  the  statute  of  limitations  osa- 
not  be  Interposed  by  the  bolder  of  a  tax-title,  to  a 
note  and  mortgage  not  t>arred  at  the  commsDOS- 
ment  of  tbe  action  against  the  original  mortgagor. 

4.  When  the  plaintiffs.  In  a  foreclosure  suit, 
attack  certain  tax-deeds,  set  up  by  a  par^  Inter- 
pleading in  the  case,  and  ask  that  their  title  be 
qaieted,  as  against  such  tax-deeds,  they  shoold 
show  some  title  In  the  mortgagor,  to  eatule  thsm 
to  a  lodgment  and  decree. 
ifSyUabm  by  Qnm,  O.) 

Cummlssloners*  dtelsioD.  Error  ttom 
district  court,  Greenwood  cotuty;  A.  h. 
L.  Hamilton,  Judge. 

R.  P.  KeIlejr,toT  plaintiff  In  error.  Joba 
MarsbfUl,  for  defendants  In  error. 

Qrern,  C.  This  was  an  action  bcean 
In  the  distrlctcourt  of  Greenwood  eonn^, 
by  Cowles  &  Eldrldge  agalnat  E.  O. 
Walton,  to  foreclose  a  mortgage.  Tbe 
coupon  notesand  mortgagewere  executed 
on  the  Ist  day  of  January,  1880,  and  ma- 
tured in  three  years.  This  action  was 
commenced  on  the  14tb  day  of  October, 

1887.  Service  waa  made  upon  Walton  by 
publication.  On  the  5tb  day  of  January, 

1888,  GeorgeOrdway.the  plaintiff  In  error, 
asked  to  be  made  a  party  to  the  salt,  and 
leave  was  granted,  and,  on  tbe  ZIth  of  the 
same  month,  filed  his  answer  settlngforth 
—FirstfH  general  denial;  second,  bis  own- 
ership and  possession  ot  the  land  described 
In  the  mortgage,  and  that  such  ownersiilp 
was  by  vlrtae  of  tax-deeds  duly  executed; 
and,  third,  tbe  statute  ot  llmltatiuns,— 
that  more  than  five  yeara  had  elapsied 
from  tbe  ttmn  the  noten  and  mortgage  be- 
came due  to  the  beginning  of  the  action.-^ 
and  asked  that  his  title  be(t"Ieted  against 
themortgage  in  suit.  To  this  answer,  tbe 
plaintiffs  below  replied  by  general  denial, 
and  that  tbe  tax-deeds  were  void,  and 
asked  to  have  title  quieted  against  them. 
To  this  reply,  Ordway  demurred,  whicb 
was  overruled.  When  the  cause  came  on 
for  trial,  tbe  i  rial  court  held  that  the  bar- 
den  of  proof  was  upon  Ordway,  to  which 
he  excepted.  Upon  the  issues  Joined,  a 
trial  was  had,  and  a  Judgment  and  decree 
of  foreclosure  rendereid  In  tavor  of  Cowlei 
&  Eldrldge.  Tbe  court  found  that  the 
tax-deeds  of  Ordway  were  invalid,  and 
gave  Judgment  lor  the  amount  ot  bis  taxes 
and  costs,  and  that  the  same  should  be 
first  paid  out  of  the  proceeds  of  the  sale 
of  Che  mortgaged  premises,  and,  upon  tfas 
payment  of  such  sums,  the  title  was  to  bt 
quieted.  To  this  Judgment  and  decree, 
the  plaintiff  In  error  excepted  and  brings 
the  case  here,  assigning  error. 

The  ttrst  claim  made  Is  that  the  court 
committed  error  in  overruling  his  demu^ 
rer  to  the  reply  of  the  plaintiffs  below. 
This  was  not  error.  The  reply  contained 
a  general  denial,  and  alleged  that  the  tax^' 


Digilized  by 


Google 


Klin.) 


OLDHAM  v. 


STEPHENS. 


80S 


deeds  were  void,  becaase  no  notice  of  the 
tax-Bale  of  1881  was  published  by  the  coun- 
ty treasurer  as  required  by  law.  These  al- 
leK&tlons  conatitnt«d  proper  defenses,  and 
the  demurrer  was  properly  nverraled. 
Flint  V.  Dulany,  87  Kan.  332. 16  Pac.  Rep. 
208. 

Secoud.  It  is  nextclaimed  that  the  court 
errod  in  hotdlnff  that  the  burden  was  upon 
plaintiff  In  error.  A  reference  to  the 
answer  will  show  that  he  alleged  that  he 
was  the  legal  and  equitable  owner  of  the 
land,  and  also  In  pyssesslon  thereof,  and 
hU  ownersfatp  was  by  virtue  of  cerl:aln 
tax-deeds  duly  executed  by  the  county 
clerk  of  Qroenwood  county.  The  deeds 
were  not  set  out  in  full,  or  made  a  part  of 
the  answer.  Under  the  state  of  the  plead- 
inKs  there  was  no  substantial  error  in  the 
ruliiiK  of  the  trial  court  which  cast  the 
burden  upon  the  plalutitl  in  error. 

Thhvi.  The  plaintiff  in  error  iuRlsts  that 
the  note  and  mortgage  of  the  plaintiffs  be- 
low were  barred  by  the  statute;  that  the 
notes  became  due  January  1, 1883;  and 
that  the  five  years  had  completely  run  be- 
fore he  filed  his  answer.  The  suit  was 
commenced  on  the  14th  day  of  October, 
1887.  and  the  five  years  had  not  elapsed; 
besides,  we  do  nut  think  Ord  way  can  avail 
talmHelf  of  the  statute  of  limitations.  He 
claims  under  a  distinct  and  Independent 
title  In  no  way  derived  from  the  mort- 
gagor. Generally,  the  plea  of  the  statute 
of  limitations  Is  a  personal  privilege,  and 
a  third  party  cannot  Interpose  thedefense. 
Baldwin  v.  Boyd,  18  Neb.  444,26  N.  W. 
Rep.  5S0;  Wood,  Llm.  (let  Ed.)  §  41;  IS 
Amer.  &  Eng.  Enc.  Law,  p.  710;  7  Walt. 
Act.&  I)ef.  p.  236;  Waterson  v.Kirkwood, 
17  Kan.  9.  Walton,  themaker  of  the  notes 
and  mortgage,  could  not  suecessfuliy 
plead  the  statute  of  limitations,  and  we 
do  not  see  by  what  process  ot  reasoning 
we  could  reach  the  conelusion  that  Ord- 
way  could,  even  if  he  had  succeeded  to  the 
right  to  the  land  In  question,  through 
Walton,  which  he  did  not;  he  certainly 
could  obtain  no  greater  right  than  Wal- 
ton had.  We  think  the  statute  can  only 
be  set  up  by  Walton,  or  some  one  holding 
under  him,  and,  when  It  Is  not  available 
for  Walton,  no  other  person  can  take  ad- 
vantage otit.  It  necessarily  follows  that, 
because  Walton  never  had  tlie  right,  no 
other  person  could  avail  himself  of  such 
right. 

fourth.  The  final  error  assigned  Is  that 
no  decree  of  foreclosure  should  have  been 
entered  until  the  plaintiffs  below  showed 
title  in  the  mortgagor.  It  seems  evidence 
was  offered  In  regard  to  the  title  to  the 
mortgaged  premises,  but  did  not  ex  tend  be- 
yond the  title  from  the  government  to  the 
patentees.  Noconveyancesvrere  admitted 
lu  evidence  to  prove  title  In  Walton,  the 
mortgrigor.  An  examination  of  the  record 
dlHcloses  the  fact  that  thei-ecordof  certain 
deeds  was  offered,  but  not  admitted,  fur 
the  reason  that  the  proper  foundation 
bad  not  been  laid.  The  Interplea  of  Ord- 
way  raised  the  qaestion  ot  title  to  the 
land  described  lu  the  mortgage.  The  tax- 
deeds  of  OrUway  were  attacked  by  the 
plaintiffs  below,  and  they  asked  to  have 
the  title  to  the  mortgaged  premises  quiet- 
ed In  them  against  Ord  way;  and  we  think. 


from  the  nature  of  the  issues  made  by  tbe 
pleading,  that  the  plaintiffs  below  should 
have  shown  title  in  tbe  mortgagor,  before 
they  were  entitled  to  a  decree.  It  Is  funda- 
mental thata  peraonattacklnga  tax-deed 
must  show  some  title  to  tbe  land  in  ques- 
tion. Picquet  v.. City  Council  of  Augusta, 
t>4  Gu.  254  ;  2  Dcsty.  Tax'n,  p.  904. 

Again,  the  title  to  the  mortgaged  prem- 
ises being  in  controversy,  and  tbe  plain- 
tiffs asking  that  the  cloud  of  the  tax-title 
might  be  removed,  they  should  recover  on 
the  strength  of  their  own  title,  and,  under 
tlie  circumstances  of  tbls  case,  we  think 
the  chain  sho'tald  have  been  complete  in 
the  mortgagor.  A  person  should  have  a 
reasonably  clear  title  to  maintain  an  ac- 
tion to  haveaclouduponbistitleremoved. 
He  must  proceed  upon  the  strength  of  bis 
own  title,  and  not  the  weakness  of  his 
adversary.  The  real  question  is,  who  has 
the  paramount  right  to  tbe  property? 
Simpson  r.  Boring,  16  Kan.  246;  Lawrence 
V.  ZImpleman,  87  Ark.  64S;  Hurtey  v. 
Street,  29  Iowa,  429;  Stephenson  v.  Wil- 
son, 50  Wis.  95,  6  N.  W.  Rep.  240.  For  the 
failure  of  the  plaintiff  in  error  to  show 
title  in  the  mortgagor,  we  recommend  a 
reversal  of  tbejudgment. 

Pbb  Gdbiau.  It  is  so  ordered ;  all  tbe 
Justices  concurring. 


(46  Kan.  368) 

Oldham  v.  Stephens. 

(Supreme  Court  of  Kansas.   Feb.  7,  1891.) 
BBS  Adjudioata— Sbttixo  Abidb  Deed— Fsadd. 

Where,  in  an  action  bronght  to  set  aside  a 
qnitolaim  deed  to  certain  real  estate  claimed  to 
have  been  obtained  by  fraud,  it  appeared  npon 
the  trial  that  the  title  to  the  propeai;y  had  been 
quieted  in  another,  in  an  action  previously  oom- 
meocad.  and  terminated  in  the  same  court  against 
the  plaiotlff  in  this  action,  who  was  a  non-resi- 
dent, and  upon  whom  service  hod  been  duly  made 
by  publication,  held,  that  the  findings  andludr- 
ment  In  the  former  case  are  conclusive  and  bind- 
ing upon  the  plalntiS  below  in  this  case  on  the 
question  of  title  to  tbe  real  estate  In  question; 
and,  the  pl^ntifC  below  having  had  no  interest  in 
the  property  in  controversy  at  the  commeno^ent 
of  this  action,  no  fraud  could  be  committed  In 
obtaining  a  deed  to  property  to  which  be  had  no 
title  at  the  time. 

{Syllabue  by  the  Court.) 

Error  from  district  conrt,  Sedgwick 
county;  T.  B.  Wall,  Judge. 

Haliowell,  Hume  4k  QorUon,  for  plaintiff 
in  error.  Campbell  A  Dyer  and  J.  R. 
ShMda,  for  defendant  In  error. 

GuEEN,  C.  John  T.  Stephens  brought 
this  action  in  the  district  court  of  Sedg- 
wick county  to  set  aside  a  deed,  alleged 
to  have  been  fraudnlently  obtained  by  G. 
T.  Oldham,  for  lot  No.  86,  on  Court  street. 
In  the  city  of  Wichita.  At  one  time  it 
seems  tbe  plaintiff  below  had  owned  the 
lot  In  question,  but  did  not  pay  the  taxes 
assessed  against  It,  and  it  had  been  sold 
tor  the  taxes,  and  a  tax-deed  executed  to 
the  purchaser.  Some  time  after  this  tbe 
grantee  In  this  tax-deed  commenced  a  suit 
against  Stephens,  the  former  owner  of  the 
lot.  to  quiet  title,  and  on  tbe  22d  day  of 
October,  1883,  obtained  a  judgment 
against  him,  quieting  tbe  title  to  suid  real 
estate  as  against  Stephens,  and  all  per- 
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sons  clalmioK  under  him.  Stephens  being 
a  non-resident  of  the  state  ot  the  time, 
service  was  made  upon  him  by  publica- 
tion. On  the  3d  day  ot  January,  1887, 
Stephens  and  bis  wife  made  a  quitclaim 
deed  to  Oldham  of  all  their  Interest  In 
nnd  to  tlie  lot,  and,  on  the  IStfa  of  Janu- 
ary following,  this  action  was  commenced 
by  Stephens  to  set  aside  this  deed,  alleglnic 
that  the  same  had  been  obtained  by  decep- 
tion as  to  the  title  and  value  of  the  lot. 
The  claim  was  made  that  Oldham, 
through  abrotherwbo  lived nearStepbens 
in  Jasper  county.  Mo.,  represented  to 
Stephens  that  he  bad  lost  the  title  to  said 
lot  by  a  tax-deed,  and  that  the  lot  was  of 
little  value,  being  some  distance  from  the 
business  part  of  the  city ;  thatmost  of  the 
improvements  of  the  city  were  being  built 
on  the  other  side  of  the  river  from  where 
this  lot  was  located;  that,  relying  upon 
these  representations,  Stephens  made  the 
quitclaim  deed.  In  consideration  of  flOO, 
flO  ot  which  was  paid  in  cash  sometime 
after  th?  delivery  of  the  deed;  Oldham  as- 
sumt'd  the  payment  of  a  debt  of  $40  which 
Stephens  owed,  and  gave  his  note  for  $50; 
that  at  this  time  the  lot  was  reasonably 
worth  $4,000.  The  answer  ot  Oldham  put 
In  is^ue  all  of  the  allegations  of  the  peti- 
tion, except  the  agency  of  the  brother  liv- 
ing in  Missouri.  The  case  was  tried  to 
the  court,  and  special  findings  of  tact  and 
conclusions  of  law  made  in  favor  of  the 
plaintiff;  and  the  defendant  below  brings 
the  case  to  this  court  for  review. 

it  is  contended  by  the  plaintiff  In  error 
that  no  fraud  can  be  committed  against  a 
person  respecting  property  In  which  be 
has  no  Interest,  where  such  person  simply 
malies  a  quitclaim  deed;  that  Stephens 
showed  upon  the  trial  of  this  action  In  the 
court  below  that  at  the  time  of  the  giving 
of  the  quitclaim  deed  he  had  no  title  to 
the  Jot.  It  appears  from  a  record  of  a 
Judgment  In  the  same  court  wher^  Ida 
£.  Harris  was  plaiutltf.  and  the  defendant 
In  error  In  this  case  was  defendant,  that 
Ida  E.  Harris  was  the  owner  and  In  the 
actual  possession  of  this  lot,  and  that  the 
title  to  the  lot  bad  been  quieted  In  Harrlti, 
and  against  Stephens  and  all  persons 
claiming  under  him.  This  evidence  was 
introduced  by  the  plaintiff  himself.  If  this 
Judgment  1b  to  have  any  force  and  effect 
whatever.  It  seems  to  us  that  It  is  decisive 
ot  this  case.  The  court  had  Jurisdiction 
of  the  property.  The  findings  and  Judg- 
ment or  the  court  barred  Stephens  of  all 
right  nnd  title  lo  the  real  estate  in  contro- 
verwy.  Faith  and  credit  must  be  given  to 
such  a  Judgment.  Venahie  v.  Dutch,  37 
Kan.  515  ;i  Dillon  v.  Heller,  39  Kan.  599, 18 
Pac.  Bep.  693;  ConimlHsiouers  v.  Welch,  40 
Kan.  7ti7,  SO  Pac.  Rep.  483.  It  was  said  in 
the  last  case  cited  that,  "in  an  action  to 
quiet  title  to  land,  a  general  finding  of 
title  In  the  plaintiff,  and  consequently  ot 
no  title  in  the  defendants,  Is  a  conclusive 
and  binding  decision  against  the  defend- 
ants on  the  question  of  title,  from  what- 
ever source  It  may  be  derived,  and  forever 
stops  them  from  asserting  a  claim  of  title 
which  existed  at  the  time  of  the  finding 
and  Judgment."   Whatever  doubts  may 

>  15  Fac  Rep.  S90, 


have  existed  In  the  minds  of  the  bench  and 
bar  of  the  state  In  regard  to  the  force  and 
effect  of  such  proceedings  heretofore,  the 
question  has  been  set  at  rest  by  a  recent 
declBion  of  the  snpreme  court  of  the  United 
States  In  the  case  of  Amdt  r.  Orii^,  134 
n.  S.  316, 10  Sup.  Ct.  Rep.  557.  Inspeaking 
for  the  court  in  that  case,  Mr.  Justice 
Brrwer  said ;  "  A  state  has  power  to  pro- 
vide by  statute  that  the  title  to  land  with- 
in its  llmitsshall  be  settled  and  determined 
by  a  suit  In  which  the  defendant,  being  a 
non-resident,  is  brought  Into  court  by 
publication  only. "  Giving  talth  and  cred- 
it to  the  Judgment  In  the  ease  ol  Harris  r. 
Stephens,  the  title  to  the  lot  vested  In 
Harris  beforethequltclalm  deed  was  made 
from  Stephens  to  Oldham,  and  Stephens 
parted  with  nothing  by  making  convey- 
ance. Fraud  has  been  defined  to  be  the 
unlawful  appropriation  of  another's  prop- 
erty wit1i  knowledge,  by  design,  and  with- 
out criminal  Intent.  1  Bouv.  Law  Diet. 
612.  According  to  the  definition,  trand 
can  only  be  perpetrated  on  rights:  that 
is,  legal  rights.  BIgelow,  Fraud,  14. 
Having  lost  all  Interest  in  the  property  iu 
question  by  a  failure  to  pay  the  taxes 
thereon,  and  a  Judgment  and  decree  of  a 
court  ot  competent  Juripdlctlnn  having  de- 
termined and  adjudicated  that  the  plain- 
tiff below  had  no  title  to  the  lot,  we  tall 
to  see  how  any  fraud  could  be  perpe- 
trated. The  Judgment  ot  the  court  below 
aboald  be  reversed. 

Per  Cdriam.  It  Is  so  ordered;  all  the 
Justices  concurring. 


(46  Ran.  S») 


State  v.  Lawso.v. 


iSupreme  Court  of  Ka/naaa.   Feb.  7,  1891.) 

ISTOXJCATrao  LKJCOHa— PbOSECITTIOK— BVIDKKCB. 

Where  the  ooonty  azUxney  flies  with  an 
tnformatiOQ  chargiog  violations  of  the  prohib- 
itory liquor  law  a  statemeot  of  the  testimony 
taken  before  him  UDder  authority  ot  paragrapb 
2M3,  Gen.  St.  18U9,  Of  sales  made  by  the  defend- 
ant, and  no  other  specification  of  the  particular 
vioiatioDS  intended  to  be  given  in  the  evidence  Is 
made  or  filed,  the  state  will  be  confined  in  Ita 
evidence  to  the  sales  thus  specified  in  the  state- 
ment, and  testimony  of  Tiolations  not  therein  re- 
lerrod  to  is  inadmissible.  State  t.  Whiter,  SS 
Kan.  271,  10  Fac.  Rep.  8^. 
(SyUaims  by  the  Cowrt.) 

Appeal  from  district  court,  Wyandotte 
county;  O.  L.  Millub,  Judge. 

Hule  A  Fife,  for  appellant.  L.  B.  Kei- 
logg,  Atty.  Gen.,  and  WlnSeid  FreemaBy 
for  the  State. 

Johnston,  J.  This  was  an  appeal  from 
a  conviction  for  a  violation  of  the  prohib- 
itory liquorlaw.  The  information  charged 
A.  Lawson  with  three  distinct  olTenties,  In 
three  counts,  and  was  verified  by  the 
county  attorney  on  information  and  be- 
lief. Prior  to  the  fillngof  theinformation, 
the  county  attorney,  lu  pursuance  of 
paragraph  2543,  Gen.  St.  1889.  caused  a 
witness  to  be  brought  before  him,  and  ex* 
amlned  as  to  his  knowledge  of  violations 
of  the  prohibitory  liquor  law  by  the  ap- 
pellant, and,  in  answer  to  tjuestions,  the 
witness  stated  that  be  knew  of  sales  made 
by  appellant  to  himself  and  to  four  other 
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persons.  Tbe  statement  of  tbe  testimony 
so  taken  was  anacbed  to  and  filed  with 
tbe  Information.  The  names  of  tbose 
mentioned  In  the  etatemfnt,  as  well  as  of 
numerous  other  persons,  were  indorsed 
upon  the  back  of  the  Information  as  wlt- 
neHses  for  the  ntate.  In  the  course  of  tbe 
trial  several  witnesses  testified,  over  ob- 
jection, to  specific  sales  not  referred  to  in 
the  statement  filed  with  tbe  information; 
and  this  Is  the  particular  ground  of  com- 
plaint. 

The  statement  by  tbe  witness  examined 
before  the  county  attorney,  and  which  Is 
flle<l  with  the  information,  constitutes  a 
iiili  of  particulars,  specifylne  the  particu- 
lar otfenxes  on  which  the  state  relies.  It 
is  filed  for  the  benefit  of  the  defendant,  and 
i^ves  notice  to  him  of  what  Is  Intended  to 
be  given  in  evidence.  Having  filed  this 
statement  and  specification,  the  prosecu- 
tor Is  confined  In  his  proof  to  the  offenses 
particularly  specltietl.  U  hedesireB  to  offer 
proof  of  other  sales,  he  could,  with  the 
permission  of  tbe  court,  have  filed  an  ad- 
ditional spectflcatlon  or  bill  of  particulars. 
This  question  was  before  the  court  In 
State  V.  Whisner,  35  Kan.  271,  10  Pac. 
Bep.  852.  In  respect  to  this  statement.  It 
was  there  said:  "The  county  attorney 
clearly  had  the  right,  (or  the  benefit  of  tbe 
defendant,  to  file  with  bis  information  a 
bill  of  particulars,  or  any  Bwom  state- 
ments, showing  what  specific  offenses  he 
Intended  to  charge,  when  be  verified  tbe 
Infoi;matIon.  All  of  this  enabled  tbe  de- 
fendant to  prepare  bis  defense,  and,  after 
such  statements  or  evidence  hud  been  filed 
with  the  information,  the  defendant  could 
not  be  convicted  of  any  offense  not  there- 
in referred  to  or  set  forth."  See,  also. 
Com.  V  Hnelling,  15  Pick.  821;  Com.  v. 
Giles,  1  Gray,  466;  1  Blsh.  Crim.  Proc.  5 
•43.  While  there  seems  to  be  abundant 
testimony  to  establish  the  sales  that  were 
particularly  specified,  we  are  unable  to 
say  from  the  record  that  the  defendant 
was  not  convicted  of  sates  not  specified. 
Only  three  offenses  were  charged,  and 
there  is  testimony  of  many  more  than 
three  sales  by  Laweon ;  but  the  state  did 
not  elect  to  rely  on  any  particular  sale 
abont  which  testimony  was  given;  so  we 
cannot  say  that  the  conviction  was  not 
for  sales  to  McNinney,  Pugh,  and  others, 
— sales  not  specified  or  referred  to  in  the 
statement  filed  by  the  county  attorney. 
For  this  error  there  must  be  a  reversal 
of  the  judgment  and  a  new  trial. 


(4E  Xu.  474) 

Cbawfobd  9t  aJ,  V.  Kansas  Ciry,  Ft.  8.  A 
G.  R.  Co. 

(Supreme  Court  of  Kansas.  Teb.  7, 1891.) 

Appeal — ^Ahevdmext  or  Rboobd — Rbvibw. 

A  Judgment  was  rendered  in  tbe  district 
court,  and  aftei-wards  b  motion  for  a  new  trial 
was  made  and  overruled.  Within  a  year  there- 
after the  case  was  broufrht  to  the  supreme  court, 
but  tbe  petition  in  error  did  not  assign  the  over- 
ralioK  of  tbe  motiou  for  a  new  trial  as  a  ^ound 
of  reversal.  More  than  four  years  after  the  or- 
der overruling  the  motiou  for  a  new  trial  bad 
been  made  an  application  was  made  to  amend  the 
petition  ki  error  by  assigninfir  tbe  making  of  this 
order  as  an  addiuonal  ground  of  error.  Held, 
under  section  55fi  of  tbe  Civil  Code,  that  the 

T.25P.no.l3— 55 


ammdmeBt  was  not  permissible,  and  that  the 
ordor  was  not  reviewable. 

{SyUabfUS  Z>V  the  Court.) 

Error  from  district  CQurt,  Linn  county; 
C.  O.  Fkiwch.  Judge. 

Biuet^iUcb.forplaintltriorerror.  OhM-Iee 
W.  BiHir.  Wallace  Pratt,  and  7.  P.  Dana, 
for  defendant  in  error. 

JoBNSTOK,  J.  This  action  was  brought 
by  plaintiffs  in  error  to  recover  damages 
for  certain  horses  and  colts  alleged  to  have 
been  killed  through  the  negligence  of  the 
railroad  company.  After  they  bad  offered 
their  testimony,  a  demurrer  to  tbe  same 
was  Interposed  by  the  railroad  company, 
on  the  ground  that  tbe  evidence  offered 
did  Dut  prove  a  cause  of  action  In  their 
favor  and  against  the  company.  Tbe 
court  sustained  tbe  demurrer,  and  ren- 
dered judgment  for  the  company.  After 
the  rendition  of  the  Judgment,  a  motion 
for  a  new  trial  was  made  and  overruled, 
and  tbe  plaiutlKs  then  Instituted  this  pro- 
ceeding to  secure  a  reversal,  alleging  three 
grounds  of  error:  First,  the  exulusioaof 
evidence:  second,  the  sustaining  of  the 
demurrertoplaintitfs'evideuce;  ond, third, 
the  giving  of  Judgment  for  delendants,  in- 
stead of  plalntltis, — but  the  overruling  of 
tbe  motion  for  a  new  trial  was  not  as- 
signed torerror.  At  the  submission  of  the 
case  in  this  court  an  application  was  made 
to  amend  tbe  petition  in  error  by  adding 
a  new  assignment  of  errorupon  tbe  action 
of  the  court  in  overruling  the  motion  for 
a  new  trial.  The  amendment  was  permit- 
ted to  be  filed,  subject  to  such  objections 
as  defendants  might  make,  the  court  re- 
serving Its  decision  on  the  effect  of  tbe 
amendment  until  the  final  disposition  of 
the  case. 

ItUcontended  that  thetestlmony  offered 
on  tbe  trial  tended  to  sustain  the  cause  of 
action  alleged  by  plaintiffs,  and  that  the 
court  erred  in  sustaining  the  demurrer  ami 
taking  tbe  case  from  the  Jury.  This  rul- 
ing, like  all  others  occurring  on  the  trial, 
is  not  available  on  error,  unless  a  motion 
tor  a  new  trial'  be  made  and  filed  within 
tbe  time  prescribed  by  law.  Gruble  v. 
By  us,  23  Kan.  195;  Norrls  v.  Evans.  39 
Kan.  668,  ISPac.  Bep.818.  Nor  can  any  of 
tbe  points  or  questions  involved,  and 
which  were  subject  to  review-  upon  the 
motion  for  a  new  trial,  be  considered  In 
this  court,  unless  tbe  overrnling  of  that 
motion  is  assigned  for  error.  Carson  v. 
Frink.  27  Kan.  524;  Clark  v.  Bchnur,  40 
Kan.  72,  19  Pac.  Hep.  327:  Laudaoerv. 
Hoagland,  41  Kan.  520,  21  Pac.  Rep.  645; 
City  of  Mcpherson  v.  Manning,  4.3  Kan. 
129,  23  Pac.  Hep.  109.  We  are  therefore 
precluded  from  reviewing  any  of  the  rul- 
ings complained  of,  unless  tbe  petition  In 
error  may  be  and  Is  treated  as  amended  ki 
accordance  with  the  application  made  by 
plaintiffs.  Tbe  defendant  objects  to  the 
amendment  and  tbe  consideration  of  tbe 
order  overruling  the  motion  for  a  new 
trial,  for  the  reason  that  more  than  one 
year  baselupsed  since  tbe  <irder  was  mude. 
Section  556  of  the  Civil  Code  provides  that 
"no  proceeding  for  reversing,  vacating, 
or  modifying  Judgments  or  final  orders 
shall  t»e  commenced  unless  within  one  year 
after  the  rendltioa  of  the  Judgment  or 
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making  of  the  final  order  complalDed  of," 
except  in  cases  where  the  person  entitled 
to  such  proceeding  be  under,  diBabillcy. 
The  judgment  ia  tlie  case  was  rendered  In 
NoTomber,  1886,  and  the  petition  in  error 
waa  Hied  in  this  court  on  August  27>  18^7. 
Tfae  motion  for  a  new  tilal  was  made  and 
overrnled  after  the  rendition  ol  the  Judg- 
ment, and  on  November  16,  1886,  while  the 
application  to  amend  the  petition  In  error 
and  asslKn  the  overruling  of  the  motion 
for  a  new  trial  as  error  was  not  made  un- 
til January  6, 1891,  more  than  four  years 
after  the  raling  complaiued  of  was  made. 
We  think  the  application  to  amend  was 
made  too  late.  Such  applications  are 
usually  allowed  as  a  matter  of  course,  If 
made  within  a  year  after  the  final  order  or 
Judgment  complained  of  Is  given.  Even 
after  that  time,  if  the  amendment  request- 
ed related  to  matters  of  form  only,  or  the 
new  error  assigned  was  involved  In  the 
final  Judgment  ororder  of  which  complaint 
was  made,  the  amendment  would  ordl- 
narity  be  permitted  upon  such  terms  and 
conditions  as  the  court  might  deem  Just. 
But  where  the  new  assignifent  of  error 
is  not  involved  in  the  assignment  already 
made,  but  states  a  new  and  distinct  cause 
of  complaint,  the  amendment  cannot  be 
made  after  the  lapse  of  the  period  of  lim- 
itation. It  has  been  held,  in  cases  where 
the  order  overruling  the  motion  for  a  new 
trial'followed  the  rendition  of  the  Judg- 
ment, and  the  petition  in  error  was  not 
filed  In  the  supreme  court  until  more  than 
a  year  after  the  rendition  of  the  judgment, 
but  within  less  l^an  one  year  after  thn 
motion  for  the  new  trial  was  heard  and 
overruled,  that  the  court  could  not  re- 
view the  Judgment  or  other  ruling  of  the 
court,  except  tlie  order  overruling  the  mo- 
tion tor  a  new  trial  and  such  other  orders 
or  rulings  as  are  necesparlly  Involved  In 
the  ruling  upon  the  motion  for  the  now 
trial.  Osborne  v.  Young,  28  Kan.  769; 
Dyal  V.  Topeka,  35  Kan.  62. 10  Pac.  Bep. 
161 ;  Bates  v.  Lyman.  35  Kan.  634, 12  Pac. 
Bep.  83.  The  order  complained  of  was 
not  involved  In  the  Judgment,  nor  Included 
inany  of  the  original  assignments  of  error, 
but  was  a  distinct  and  independent  ground 
of  complaint,  and  therefore  it  Is  barred  by 
the  limitation,  and  not  reviewable  at  this 
time.  See.  also,  Blackwood  v.  Shaffer,  44 
Kan. — ,24  Pac.  Rep.  423;  13Amer.&Eng. 
Enc.  Law,  746.  Nothing  further  remains 
for  our  consideration,  and  therefore  the 
Judtrment  of  the  district  court  will  be 
afllrmed.  AU  the  Justices  concarrlng. 

{«  Kan.  457)  

COSPER  v.  NkSBIT. 
(Suprenw  Court  of  Kansas.    Feb.  7,  1891.) 

OONBTHUCTION  OF  CONTHAOT  —  PaBOL  EViDBNCE — 
QOBSTION  FOR  J  OR  t— LIMITATIONS. 

1.  Where  an  ambiguoaB  expreslon  Is  nsed  in 
a  contract,  extrinsic  facts  and  circumstances 
showing  the  practical  interpretation  placed  upon 
it  by  the  parties  mey  be  received  in  evidence. 

2.  "While  generally  it  ia  the  province  of  the 
covert  to  construe  written  contracts,  yet,  where  a 
term  Is  used  in  a  technical  or  peculiar  senue,  the 
question  of  what  that  fiense  is,  or  what  the  in- 
tention and  meaning  of  the  parties  were,  may  be 
submitted  to  a  jury  upon  competent  evidence  and 
proper  instructions;  but,  even  if  the  court  alone 
should  have  given  a  construction  to  the  term,  and 
it  clearly  appears  that  the  Jury  has  put  upon  it  a 


correct  coostruotion,  and  such  as  the  oourt  should 
have  given  it,  the  submission  of  the  qnestimi  to 
the  lury  is  not  a  sufficient  ^ound  for  a  rerers&L 
S.  Under  the  evidence  it  is  held  that  certain 
items  of  indebtedness  claimed  by  plainUff  in 
error  were  barred  by  the  statute  of  limitatloiu. 
(Syllabus  by  the  Court.) 

Error  from  district  coart,  Chase  conaty ; 
FuANK  DosTER,  Judge. 

T.  B.  Nesblt  brought  an  action  against 
George  W.  Cosper  before  a  Justice  of  the 
peace  on  July  1, 1886.  to  recover  f49.:S.  al- 
leged to  be  due  on  a  written  contract,  of 
which  the  following  is  a  copy:  "Article 
of  agreement  entered  into  on  this  2d  day 
of  iSovember,  1882,  lietween  T.  B.  Nesbit, 
of  the  town  of  Bazaar,  Cbase  county, 
Kansas,  of  the  first  part,  and  Ueo.  W. 
Cosper,  of  the  same  county  and  state 
aforesaid,  of  the  second  part,  wltnees- 
eth  :  The  party  of  the  first  part,  lo  con- 
sideration of  the  sum  of  four  thousand 
nine  hundred  dollars,  to  hlro  in  band  paid 
by  the  party  of  the  second  part,  agrees  to 
sell  all  of  his  farm  situate  In  the  town  of 
Bazaar,  county  and  atate  aforesaid,  con- 
taining two  hundred  and  forty  acres  of 
land,  to  the  party  ul  the  second  part.  The 
party  of  the  second  part,  on  the  2Qth  day 
of  Janunry.  A.  D.  1883,  pays  to  the  party 
of  the  first  part  the  sum  of  two  hundred 
dollars,  and  on  the  let  day  of  Marcl).  188S, 
give  a  chattel  mortgage  to  the  party  of 
the  first  part  on  three  thousand  dolla-rs' 
worth  of  stock  for  the  amount  of  seven- 
teen hundred  dollars,  said  mortgage  to  be 
due  one  year  from  the  Is t  day  of  Mbrcb, 
1883,  at  10  per  cent.  Interest,  and  also  the 
party  of  the  second  part  agrees  to  assome 
the  mortgage  of  f 1.750  now  on  the  said 
farm,  and  give  an  additional  mortgage  of 
(Jl,250)  twelve  hundred  and  fifty  dollars 
on  said  farm ;  or.  If  the  party  of  the  first 
part  secures  a  loan  of  said  ^1,2B0  on  the 
said  farm,  the  party  of  the  second  part 
agrees  to  pay  one-half  of  the  expense  o( 
obtaining  said  loan,  and  assumesald  loan. 
The  party  of  the  first  part  agrees  to  re- 
turn all  wood  and  timber  now  unsold  on 
said  farm,  except  what  be  wishes  for  fais 
own  use.  The  party  of  the  first  part  also 
agrees  to  allow  the  party  of  the  second 
part  to  cut  fire-wood  and  make  posts  on 
said  farm.  In  witness  whereof  the  satd 
parties  hereby  set  their  hands  the  dayand 
year  first  above  mentioned.  T.  B.  Nkb- 
niT.  Okorgb  W.  Cosper.  WltnesH : 
Bklle  White.  H.  G.  White."  Nesbit  al- 
leged that  In  pursuance  of  the  contract  he 
secured  a  loan  of  f 1,250  on  the  farm  sold 
at  an  expense  of  filS.SO,  and  that  Cosper 
had  failed  to  pay  one-half  of  the  expense, 
as  he  had  agreed  to  do.  As  a  second 
cause  of  action  Nesbit  alleged  that  Cosper 
was  Indebted  to  him  for  several  items, 
which  In  the  aggregate  amounted  to 
341.23.  After  a  trial  and  judgment  before 
thejustice  of  the  peace,  the  case  was  trana- 
ferred  by  appeal  to  the  district  court, 
where  it  was  tried  before  a  Jury,  and  re- 
sulted in  a  verdict  In  favor  of  Nesbit  for 
f6».31.   Cosper  alleges  error. 

King-  *  Kelley,  for  plaintiff  Id  error. 
Madden  Brothers,  for  defendant  in  error. 

Johnston,  J.  The  principal  controversy 
in  the  case  arises  upon  that  provision  of 
the  written  contract  in  respect  to  obtain* 
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Ing  the  91,^  loan  and  tbe  expense  of  se- 
curing It.  Nesblt  sold  the  farm  ol  240  acres 
to  Cosper  for  the  stated  consideration  of 
f4.900,  f 200  of  wbtch  was  to  be  paid  In 
cash ;  an  existing  mortgage  on  the  land  of 
f 1,750  was  to  be  assumed  by  Cosper;  a 
pflyment  of  91,700  was  to  be  made  on 
March  1,  lt<84.  to  be  secured  by  n  chattel 
mortgage  on  cattle  of  the  Talae  of  93,000; 
and  fur  the  remainder  of  the  consideration 
GoBper  was  to  give  an  additional  mort- 
gage of  91.250  on  the  farm,  or.  If  Nesblt  se- 
cured a  loan  of  91<250,Coeper  agreed  tu  as- 
sume the  loan,  and  pay  one-half  of  the  ex- 
pense of  obtaining  it.  After  the  making 
of  the  contract,  which  was  on  November 
2, 1882,  Nesblt  employed  an  agent  to  ob- 
tain a  lo'an  upon  the  land,  and  be  succeed- 
ed In  doing  so  about  April  1, 1883.  Prior 
to  that  time  Nesblt  had  executed  a  deed 
for  the  farm  to  Cosper,  and  this,  with 
other  papers,  had  been  deposited  in  a  bank, 
to  await  the  completion' of  the  contract. 
As  soon  as  tbe  agent  employed  by  Nesblt 
bad  procured  the  money,  be  made  out  a 
written  application  and  mortgage,  which 
wei-e  executed  by  Cosper,  and  tbe  money 
was  paid  over  to  Nesblt,  less  tbe  sum  of 
908.50,  which  was  the  expense  incurred  by 
the  agent  In  obtaining  the  loan.  The  title 
papers  wer<>  then  delivered,  and  the  con- 
tract completed ;  but,  although  Cosper  had 
stated  that  he  would  pay  one-half  of  the 
expense,  he  finally  refused  to  do  so,  and 
this  action  was  brongbt.  It  Is  claimed  by 
Cosper  tbat  the  agreement  was  that,  if 
Nesblt  secured  the  loan  before  the  execu- 
tion of  the  deed,  and  negotiated  the  moct- 
gage  in  his  own  name,  tbat  then  lie  was  to 
assume  the  loan,  and  pay  one-half  of  theex- 
pensetor  securing  It;  but  tbat, as  the  loan 
was  not  secured  by  Nesblt  In  tbat  way, 
and  as  Cosper  executed  the  mortgage  up- 
on the  land,  and  turned  the  money  over 
to  tbe  plaintiff  as  payment,  that  the  loan 
was  tlierefore  not  secured  by  Nesblt,  and 
hence  there  was  no  liability  under  the 
contract.  Nesbit  contends  that  he  was 
the  active  agent  or  instrumentality  in  ae* 
curing  the  loan :  tbat  be  helped  to  nego- 
tiate It;  and  that  tbe  application  and 
mortgage  were  executed  by  Cosper  sim- 
ply because  be.  Nesbit,  bad  prior  to  that 
time  executed  a  deed  of  the  farm  to  Cos- 
per, and  placed  the  same  in  a  depository, 
to  await  tbe  completion  of  the  contract. 
After  the  evidence  bad  been  submitted  the 
court  explained  tbe  contract  to  the  jury, 
and  then  left  It  to  them  to  determine  the 
meaning  of  tbe  words  used  in  the  con- 
tract, "secure  a  loan,"  stating  to  them 
that  "  we  muBt  give  that  expression  the 
same  meaning  tbat  the  parties  to  the 
agreement  have,"  and  that  they  might 
take  into  account  tbe  situation  of  the  [)ar- 
tles,  tbdr  conTcrsatlons  and  conduct  at 
and  during  tbe  making  of  tbe  contract,  as 
well  as  their  conversations  and  conduct 
subsequent  to  tbat  time,  in  determining 
the  sense  in  which  the  parties  used  the  ex- 
pression. Two  meanings  were  claimed  for 
the  expression ;  and  the  court  advised  the 
jury  w/tnt  interpretation  should  be  placed 
upon  che  contract  If  it  was  used  in  one 


sense,  and  what  If  used  In  the  other.  It 
is  claimed  tbat  the  court  erred  In  submit- 
ting to  the  jury  tbe  question  ot  what  tbe 
parties  understood  and  meant  by  the  ex- 
pression. In  general,  it  Is  the  province  of 
the  court  to  construe  written  contracts, 
but  where  peculiar  expressions  are  used 
It  may  be  left  to  the  jury  to  determine  by 
tbe  aid  of  extrinsic  circumstances  and 
facts  what  sense  waa  Intended  by  the 
parties.  Where  Che  language  of  a  con- 
tract contains  an  expression  which  is 
ambiguous,  or  one  used  in  a  peculiar 
sense,  evidence  may  be  properly  received 
to  show  what  the  parties  understood  and 
Intended  by  it.'  The  practical  interpreta* 
tlon  of  such  an  expression  of  tbe  parties  Is 
entitled  to  great,  if  not  controlling,  influ- 
ence. 3  Amer.  &  Eng.  Enc.  Law,  8ti9.  and 
cases  cited  In  note.  The  evidence  In  the 
record  shows  that  both  parties  had  the 
same  understanding  of  this  expression, 
and  used  It  in  the  sense  claimed  by  Nesbit. 
On  two  different  occasions  Cosper  ad- 
mitted bis  Indebtedness  for  one-half  of  tbe 
expense  of  obtaining  tbe  loan.  He  knew 
that  Mr.  Nesbit  had  employed  an  agent 
to  secure  the  loan;  knew  that  the  money 
was  secured  by  that  agent,  and  at  the  re- 
quest of  Nesblt.  He  waited  until  the 
agent  procured  the  money,  and,  at  the  re- 
quest of  the  agent,  executed  the  necessary 
papers  to  secure  its  payment.  The  mort- 
gage was  evidently  executed  by  blm  be- 
cause ot  tbe  fact  tbat  during  tbe  pendency 
of  these  negotiations  a  deed  from  Nesbit 
to  Cosper  had  been  executed  and  placed 
on  deposit  Upon  the  testimony,  which 
was  ample,  the  Jury  found  specially  that 
the  loan  was  obtained  at  tbe  soUcltatioa 
of  Nesblt,  and  the  money  was  in  the  pos- 
session of  tbe  agent  before  Cosper  took 
any  steps  In  the  matter.  We  think  no 
mistake  was  made  In  the  construction 
placed  upon  the  contract;  and,  even  if  It 
is  such  an  one  as  should  have  been  con- 
strued by  tbe  court  alone,  it  is  so  clear 
that  a  correct  construction  has  been  given 
to  It  that  the  submission  of  the  question 
to  tbe  Jury  Is  not  a  sufficient  ground  for  a 
reversal.  Insurance  Go.  v.  Gurran,  8  Kan. 
10.  It  was  also  claimed  tbat  the  contract 
was  abandoned,  and  a  different  one  sub- 
sequently made.  There  was  a  modifica- 
tion ol  the  provision  concerning  the  91>700 
payment,  due  in  March,  1884,  but  the  find- 
ing of  the  jury  settled  tbat  there  was  no 
change  in  the  91,250  provision  In  contro- 
versy. The  Instruction  requested,  that 
Nesblt's  claim  for  949.25  was  barred  by 
the  three-years  statute  of  limitation,  was 
properly  refused.  The  claim  arose  under 
the  written  contract,  and  was  not  harred 
until  five  years  after  a  cause  of  action  bad 
accrued.  Complaint  Is  made  about  the  re- 
fusal of  the  court  to  permit  plaintiff  In  er- 
ror to  show  certain  Items  of  Indebtedness 
from  Nesblt  to  him ;  but  these  were  not 
mentioned  in  tbe  contract,  were  not  In 
writing,  and  were  barred  by  the  statute 
of  limitations.  We  think  substantial  jus- 
tice was  done  in  tbe  case,  and  that  no  ma- 
terial error  was  committed.  Judgment 
affirmed.  Ail  the  Juatlces  concurring. 
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(46  Kan.  m) 

VAitflo.vs  V.  Parsons  et  a/. 
(Supreme  Court  of  KanMU.  Feb.  7,  ISdL) 
DEHtmsEB  TO  Bvtdbhob. 
It  to  error  for  a  trial  court  to  sostaln  &  de- 
mnrrer  to  the  plaintiff's  evldeDce,  wben  sacb  er- 
!dence  establishes  a  clear prtmn  fade  casein  her 
favor.   Railroad  Co.  r.  Goodrich,  88  Kan.  334, 
16  Pao.  Rep.  4S9;  Qardner  t.  Slog,  87  Kan.  471, 
16  Pac.  Rep.  920. 
iSyllabua  by  Strang,  C.) 

Com mlsBl oners*  decision.  Error  from 
district  court,  Morris  county;  M,  B.  Nich- 
olson. Judge. 

J.  K,  Oweos.  G.  N.  Elliott,  and  J.  T. 
Bradley,  for  plaintiff  in  error.  llUIer  <ft 
Ritchie,  for  defendant  In  error. 

Strano,  C.  In  March,  1886,  the  plain- 
tiff, Roseltha  A.  Parsons,  was  the  owner 
in  fee  of  the  real  estate  described  in  her 
petition  tiled  in  the  district  court.  The 
defendant  Cyrus  Parsons  represented  to 
bor  that  his  brother,  who,  he  said,  was  a 
rich  man  in  Pennsylvania,  would  purchase 
the  said  property  of  the  plaintiff,  and  pay 
her  ^4,000  therefor.  The  plaintiff  consent- 
ed to  sell  for  that  amount.  Afterwards 
4aid  Cyrus  Parsons  exhibited  to  the  plain- 
tiff a  note  executed  by  the  defendant  An- 
son Parsons,  payable  to  the  plaintiff  on 
demand,  for  ¥4,0u0,  but  said  he  was  in- 
structed to  hold  the  note  until  the  deed 
was  executed.  The  plaintiff  thenexecated 
a  deed  to  said  Anson  Farsonsforthe prop- 
erty, had  it  recorded,  and  sent  to  him. 
Cyrus  Parsons  then  refused  to  turn  tne 
note  over  to  the  plaintiff  until  she  paid  a 
(^ertulu  obligation  signed  by  himself  with 
Fay  Persons,  the  husband  of  the  plaintiff. 
The  plaintiff  then  demanded  the  note,  or 
that  the  property  be  deeded  back  to  her. 
This  demand  was  made  on  both  of  the 
deli^ndants,  and  they  refused  to  do  either. 
Fay  Parsons,  as  the  agent  of  the  plain- 
tiff, for  her  made  the  same  demand,  which 
wasrelusod.  December  8, 1S87,  the  plain- 
tiff commenced  her  action  to  set  aside  the 
deed  thus  obtained  from  her  upon  the 
ground  that  It  was  secured  through 
fraud.  April  24, 1888.  the  case  was  tried 
by  the  court,  a  Jdry  bavins  been  waived. 
Anson  Parsons  was  in  default.  Thecourt 
found  that  due  and  proper  service  by 
publication  had  been  had  on  him.  The 
plaintiff  Introduced  her  evidence,  and 
rested.  The  defendant  demurred  to  the 
evidence,  and  the  demurrer  was  sustained. 
Motion  for  new  trial  was  overruled,  and 
case  brought  here  for  review. 

We  fail  to  discover  in  the  record  any 
reason,  in  le.w  or  In  fact,  for  the  action 
of  the  district  court.  The  plaintiff  alleges 
that  the  deed  from  herself  to  Anson  Par- 
sons was  obtained  from  her  fraudulently. 
We  think  her  evidence  establishes  a  clear 
prima  facie  case,  and.  une.tplained.  Is  suf- 
ficient to  support  her  right  to  the  relief 
sought.  The  evidence  shows  that  Anson 
Parsons,  instead  of  deeding  the  property 
■  back  to  the  plaintiff,  from  whom  his  deed 
came,  deeded  it  to  Fay  Parsons,  notwith- 
Btontling  both  the  piaSntlff,  and  Fay  Par- 
ens for  her,  demanded  that  it  be  deeded 
buck  to  the  plaintiff.  This  action  of  An- 
son Parsons,  together  with  the  stealthy 
manner  la  which  it  was  accomplished. 


with  the  other  evidence  In  the  case,  shows 
pretty  coDcluslvely  that  the  traiiaactioa 
was  a  scheme  on  thepartof  Gyrus  Par- 
sons, to  which  Anson  Parsons  lent  him- 
self for  Cyrus'  benefit,  to  get  the  title  out 
of  the  plaintiff,  and  In  the  name  of  Fay 
Parsons,  so  that  a  Judgment  against  him 
and  Cyrus  could  be  collected  out  of  the 
property.  The  law  never-nses  fraud  as  a 
means  for  the  collection  of  a  debt.  The 
demurrer  to  the  evidence  should  have  beeo 
overruled.  Railroad  Co.  v.  Goodrich,  88 
Kan.  224,  16  Pac.  Hep.  439;  Gardner  v. 
King,  37  Kan.  671,  15  Pac.  Rep.  920.  It  is 
recommended  that  the  judgment  of  thedls. 
trict  court  be  reversed,  and  ease  remanded 
tor  new  trial. 

Bt  THB  CoDRT.  It  18  BO  Ordered ;  all  tht 
Jostieea  concurring. 


(«B  Kan.  U4> 

SioKiNOBB  et  A/.  V.  State  ez  rs/.  Hutchot 
County  Attorney. 
{SvLpreme  Oourt     Kixma*.  Peb.  T,  isn.) 

IlTJUNOIION  OF  LnjUOB  NUISAHCS— EVTDBHCS. 

Bvidence  examii^,  and  held  sufficient  to 
support  the  fladiag  and  judgment  of  the  trial 
court  as  to  the  defendant  Martin  Bldcingor;  bat 
not  sufflcient  to  support  theflndlnp  sod  Judgmrat 
against  J.  M.  Anderson,  nor  against  the  defend- 
ant James  Ryan. 
{SyUabut  bv  Stmitf  r,  O.) 

Commissioners*  decision.  Error  from 
district  court,  Butltr  county;  A.  L.  Bed- 
den,  Judge. 

V&leA  Wall,  for  plaintiff  In  error.  B. 
H.  Hatcbtas,  for  ddendant  in  error. 

Strang,  C  This  was  an  Injunction  pro- 
ceeding under  paragraph  25:13,  Gen.  St. 
1889.  The  action  was  in  the  name  of  the 
state  on  the  relation  of  the  county  attor- 
ney of  Butler  county.  The  state  alleges 
that  the  premises  described  in  the  petition 
was  a  place  where  intoxicating  liquors 
were  kept  for  sale;  and  where  such  liquors 
were  sold,  bartered,  and  given  away  in 
violation  of  law;  and  was  a  place  where 
persons  were  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as 
a  beverageln  violation  oflaw ;  and  charged 
that  such  place  was.  In  consequence 
thereof,  a  common  nuisance;  and  asked 
that  such  premises  be  adjudged  a  common 
nuisance;  that  the  place  be  abated  as 
such ;  and  that  the  defendants  be  perpet- 
ually enjoined  from  using,  or  permitting 
said  premises  to  be  used,  as  a  place  where 
intoxicating  liquors  are  sold,  bartered,  or 
given  away,  or  kept  for  sale,  or  a  place 
where  persons  are  permitted  to  resort  for 
the  purpose  of  drinking  intoxicating  llq< 
nor  as  a  beverage  In  violation  of  law.  A 
temporary  orderof  injunction  was  alio  wed 
July  16,  1887.  September  1, 1887.  the  case 
was  tried  by  the  court,  which  found  the 
allegations  of  the  petition  true  as  therein 
net  forth,  and  entered  a  judgment  pei-pet- 
uating  the  injunction,  and  for  cost? 
against  the  defendants  therein.  The  peti- 
tlon  alleges  that  the  defendant  Jame* 
Ryan  was  the  owner  of  the  butldtng  com- 
plained of,  but  we  find  no  evidence  in  the 
reconl  connecting  him  with  the  bnildlng, 
nor. 'in  any  other  way,  with  the  caae.  It 
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folloTTS  that  the  finding  ot  the  court  be- 
low, eo  far  as  It  relates  to  Byan,  Is  not 
SQpported  by  any  evidence,  and  that  the 
judgment  as  to  him  must  be  reversed, 
with  costs. 

J.  M.  Anderson  la  made  a  defendant  In 
the  petition,  and  it  Is  al1e;^d  that  he  was 
a  member  of  the  firm  of  Sickinger  &  Co. ; 
bnt  there  Is  no  evidence  to  support  the 
all3gation.  Through  all  the  evidence  In 
the  record  relating  thereto  the  Arm  Is  re- 
ferred to  as  Sleklnger&  Johnson.  Neither 
the  counsel  nor  any  of  the  witnesses  refer 
to  Anderson,  but  they  frequently  refer  to 
the  firm  having  charge  ot  the  boildlng 
complained  ol  as  Bickinger  &  Johnson. 
There  being:  no  evidence  to  connect  Auder- 
son  with  the  case,  the  flndiag  of  the  court 
as  to  him  Is  erroneous,  and  the  Judgment 
based  thereon  must  be  reversed,  with 
costs. 

As  to  the  other  defendant,  Sicklnger,  the 
only  question  is,  does  the  evidence  sustain 
the  flndlDg  and  judgment  ot  the  court  b^ 
tow?  There  Is  a  conflict  in  the  evidence; 
and,  as  the  trial  court  passed  upon  the 
testimony,  and  held  It  sufDcIent.thid  court 
will  not  undertake  to  determine  the 
weight  of  such  conflicting  evidence.  Pea- 
cock V.  Boyie.  41  Kan.  492.  21  Fac.  Rep. 
586:  WeU  v.Eckard,  87  Kan.  696, 16  Pac. 
Kep.  922. 

It  follows,  then,  that  If  there  was  evi- 
dence to  support  the  finding  and  Judg- 
ment of  the  court  as  to  the  defendant 
Sicklnger  they  should  not  be  disturbed, 
even  though  an  apparent  preponderance 
of  the  evidence  was  against  such  finding 
nnd  judgment.  State  v.  Alton,  (Kan.) 
ante,  224;  Harrington  r.  Stone,  3D  Kan. 
176. 17  Pac.  Eep.853;  Weir  v.  Plow-Works, 
86  Knn.  460, 13  Pac.  Rep.  791 ;  Stratton  v. 
Hawks.  (Kan.)  23  Pac.  Eep.  591;  Gafford 
V.  Hall,  39  Kan.  166,  17  Pac.  Kep.  851; 
McKinney  v.  Ward.  39  Kan.  279,  18  Pac. 
Rep.  196;  Railroad  Co.  v.  Kunkel.  17  Kan. 

and  cases  there  cited,  Including  cases 
from  a  latge  number  of  the  states  of  this 
country.  The  evidence  clearly  connects 
Sicklnger  with  the  place  complained  uf,  as 
one  of  the  keepers  thereof.  It  also  clearly 
shows  that  he  sold,  to  be  drunk  as  a  bev- 
erage, on  the  premises.  Young's  extract 
of  matt.  Dr.  Kuhn  testifies  tliat  he  an* 
alyzed  the  liqnor  sold, and  found  It  to  con- 
tain a  sufficient  quantity  of  alcohol  to 
render  it  Intoxicating.  Says  he  analyzed 
some  beer,  and  found  it  contained  about 
the  same  amount  of  alcohol.  Dr.  GUI 
says  It  contained  sufficient  alcohol  to  ren- 
der it  Intoxicating.  E.  D.  Stratford  drank 
some  of  it,  and  says  It  was  Intoxicating; 
that  In  his  Judgment  It  was  beer.  W.  U. 
Hardin  said,  "ft  tasted  like  beer."  R.  D. 
HydetcHtlfled  It  "tasted  some  like  beer. " 
Smiley,  another  witness,  said  it  made  him 
"kindersick."  Combe,  a  witness,  saw  two 
men  at  the  place  complained  of,  drunk. 
Dr.  Kuhn,  a  witness  on  behalf  of  the  state, 
and  Prof.  Lovewell,  a  witness  for  the  de- 
fense, united  In  saying  that  the  article  the 
sale  of  which  was  complained  of  was  a 
malt  liquor,  and  also  a  fermented  liquor. 
This  evidence,  of  Itself,  under  our  statute, 
makes  the  material  prima  facie  intoxicat- 
ing, and  greatly  strengthens  the  case  of 
the  state.  In  the  (ace  of  snch  evidence. 


this  court  cannot  disturb  the  finding  and 
judgment  of  the  court  below  as  to  Siek- 
inaer,  witliout  overruling  the  cases  cited 
from  our  own  court  which  are  in  har- 
mony with  the  courts  of  many  other 
states,  as  will  be  seen  by  an  examination 
of  the  exhaustive  citation  of  autboritles 
In  the  opinion  of  Judge  Bsbwek,  In  Rail- 
road Co.  V.  Kunkel,  supra.  It  la  recom- 
mended that  the  judgment  of  the  district 
court  be  reversed  as  to  the  defendantt> 
James  Ryan  and  J.  M.  AndcrMon.  with 
costs;  and  that,  us  to  the  defeudaiit  Mar 
tin  Sicklnger,  the  Judgment  be  affirmed. 

PekCdriau.  Itlssoordered; aUtbejus- 
tkes  concnrring. 

— (45  Kan.  428) 

Barnett  v.  Labk. 
(Supr«m«  Court  of  Hxmsas.   Feb.  7,  ie9L) 

BacDKiTT  ro»  Costs— PovBRTT  or  Pluxtuv— 
Action  in  Jdstics  Court. 
Section  581  of  tbe  Codeof  Civil  Proooduro, 
providing,  Id  substance,  that  a  plaintiff  wbo  haa 
a  just  demand  against  a  defendant,  and  who,  b} 
reason  of  his  T>overty,  cannot  give  security  foi 
coBtfi,  may  maintain  his  action  without  a  bond 
for  costs,  applies  to  actions  commenced  Iwfore  s 
Justice  of  the  peace. 
(.SyUabm  by  Simpton,  C.) 

Commissioners*  decision.  Error  from 
district  court.  Saline  coontj ;  S.  O.  Hinds. 
Judge. 

Wilson  A  Moore,  for  plaintiff  In  error 
J.  Q.  Mohler,  tor  defendant  in  oror. 

Simpson,  C.  January  80,  18S8,  John 
Larli,  the  defendant  in  error,  plaintiff  be 
low,  commenced  this  action  before  A 
Wellington,  a  justice  of  the  peace  of  So- 
nne county,  under  chapter  105,  art.  10,  §  90. 
Comp.  Laws  Kan.  18So,  to  enforce  an  al- 
leged lien  on  the  hogs  of  Bnrnett,  thf 
plaintiff  in  error.ln  thesum  of  $40,clalme<l 
as  damage  to  growing  crops.  On  return- 
day  of  the  summons,  on  motion  of  Bur 
nett,  the  Justice  ordered  that  I^ark  give 
security  for  costs.  The  case  was  then 
continued  to  Februnry  14th, at  which  time 
Lark    deposited    f5.    a  non-negotiablr 

Eromissory  note  for  $13,  and  also  gave  ii 
ond  in  the  sum  of  $15.  The  Justice  ap- 
proved the  bond,  retained  tlie  95,  but  re- 
jected the  note,  and  the  case  was  again 
continued  to  February  28th,  at  which 
time,  on  application  ofBarnett, thejustlce 
ordered  that  Lark  give  additional  securi- 
ty, which  he  neglected  and  refused  to  do, 
claiming  that  by  reason  of  his  poverty  he 
was  unable  to  do  so,  and  In  lieu  thereof 
filed  his  poverty  affidavit  under  section 
5S1  of  the  Code.  The  justice  also  r^ected 
this,  and.  Lark  falling  to  comply  with  the 
order,  the  case  was  dismissed  at  his  cost^, 
and  the  justice  thereupon  rendered  Judg- 
ment ngolnst  Lark  in  the  sum  of  *5(i.05, 
to  which  ruling  and  judgment  Lark  ex- 
cepted. A  bill  of  exceptions  was  made, 
sealed,  and  signed,  and  the  case  taken  to 
the  district  court  on  the  petition  tn  error. 
The  district  court  reversed  the  judgment 
of  the  justice,  and  rendered  Judgment 
against  Barnett,  the  plaintiff  in  error,  for 
all  the  costs  that  had  accrued  in  both 
courts,  amounting  to  fti9.15,  and  ordered 
that  the  case  be  retained  In  the  district 
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court  for  trial.  Motion  tor  a  new  trial 
was  made,  and  overmled  by  the  court,  to 
which  the  plaintiff  la  error  duly  excepted. 

Did  the  Justice  err  in  dismisslDs  the  ac- 
tion upon  Iiark'«  failure  to  comply  with 
the  order  requlrins  him  to  give  additional 
eecnrlty  for  costB?  Is  the  questiOD  pro- 
pounded by  counsel  for  plaintiff  in  error. 
We  think  he  did,  tor  the  reason  that  sec- 
tion 581  of  ttae  Code  applies  to  actions  be- 
fore a  justice  of  the  peace.  That  section 
provides.  In  substance,  that  In  cases  where 
the  j>Ialntin  has  a  just  cause  of  action 
aKalDBf  the  defendant,  and  by  reason  of 
his  poverty  is  unable  to  fflve  security  for 
costs, an  affidavit  thatsuch  Is  the  fact  dis- 
penses  with  the  usual  bond  for  costs.  In 
this  caHB  such  an  affidavit  was  filed,  and 
there  was  no  showing  made  apjatnst  the 
truth  of  the  affidavit.  Section  18(1  of  the 
justices'  act  makes  no  provision  for  a  per- 
son to  commence  au  action  before  a  justice 
of  the  peace  when  by  reason  of  his  pover- 
ty he  cannot  give  security  for  costs,  or 
make  a  deposit  of  money  to  secure  pny- 
ment  of  the  same;  but  secttou  IST)  of  the 
same  act  provides  that  the  provisions  of 
the  Code  of  Civil  Procedure,  which  are  in 
their  nature  applicable  to  the  proceedings 
before  justices,  and  in  respect  to  which  no 
special  provision  Is  made  by  statute,  shall 
govern  proceedings  in  Justice's  court. 
Section  1S5  of  the  justices*  act  has  been 
construed  tn  the  following  cases:  Alvey 
V.  Wilson,  9  Kun.  401;  Points  v.  Jacobla, 
12  Kan.  54;  Stevens  v.  Able,  16  Kan.  584; 
Clark  V.  Wiss.  34  Kan.  553,  9  Pac.  Rep.  281 ; 
Israel  v.  Nichols,  37  Kan.  08. 14  Pac.  Rep. 
488.  From  an  examination  of  these  cases 
it  will  appear  that  this  court  has  univer- 
sally held  that  any  provision  of  the  Code 
In  its  nature  applicable  to  proceedings  be- 
fore justices  of  the  peace,  and  In  respect  to 
which  no  special  provision  Is  made  by 
statute,  must  govern  in  actions  pending 
before  Justices  of  the  peace;  the  object  of 
this  provision,  and  the  controlling  Idea  In 
Its  construction,  being  to  aaslmilate  the 
mode  of  procedure  before  justices  to  that 
of  the  district  court.  We  recommend  that 
the  Judgment  of  thedlstrict  court  of  Saline 
county  be  affirmed. 

Pkr  Curiam.  It  is  so  ordered;  alt  the 
justices  concurring. 


(4G  Kan.  43S} 

Freeman  v.  Hill. 
(Supreme  Court  of  Kansas.   Feb.  7,  1891.) 
Jdi>ohbnt  bt  DBPAnLT — Setting  Aside— Plbad- 

INO— IjIMITATIOM— APPEAI.  Br  ADMIN18TRATOB— 

Bond. 

1.  Where  ao  application  Is  made  to  set  aside 
a  JudRtnent  rendered  upon  default  at  the  same 
term  at  whiuh  tbe  judgment  is  rendered,  and  the 
trial  court  vacates  the  jud^ent  and  permits  the 
defendant  to  file  an  answer  asserting  the  merito- 
rious and  valid  defense,  its  ruling  in  ttiat  regard 
is  clearly  within  its  sound  Judicial  discretion. 

3.  In  this  state,  statutes  of  limitations  are  re- 
garded not  as  statutes  of  presumption,  but  as 
statutes  of  repose,  and  a  trial  court  may,  in  its 
sound  judicial  discretion,  permit  a  defendant  to  file 
an  answer  out  of  time,  pleading  the  statute  of 
limitations. 

S.  Executors,  administrators,  and  guardians 
Who  have  given  ixmd  in  this  state,  with  sureties, 
according  to  law,  are  not  required  to  give  an  un- 


dertaking on  appeal  or  proceeding*  in  error.  CMl 

Code,  S  5T7. 
(SyUabua  by  the  Court.) 

Error  from  district  court.  Marsball 
county;  E.  Hptchinson,  Judge. 

W.  H.  H.  Freeman,  for  plaintiff  In  error. 
E.  A.  Berry  and  John  V.  Cooa,  for  defend- 
ant in  error. 

HOHTON,  C.  J.  Oh  November  14,  1885, 
W.  H.  H.  Freeman  commenced  bis  action 
against  Samuel  Hill  before  a  justice  of  the 
peace  of  Marshall  county  to  recover  $75 
upon  an  appeal-bond  executed  by  Kd.  W. 
Waynaat,  as  administrator  of  the  estate 
of  J.  B.  Waynant,  deceased,  as  principal, 
and  Samuel  Hill,  as  surety.  On  December 
1, 1885,  he  filed  an  amended  bill  of  partlca- 
lars  claiming  $185,  setting  up  three  causes 
of  action,  the  second  and  third  causes  be- 
ing new.  Hill,  by  his  attorneys,  made  a 
motion  to  strike  ont  causes  3  and  3.  be- 
cause they  were  not  stated  In  the  flnit  bin 
of  particulars,  or  in  the  summons.  The 
Justice  sustained  the  motion.  The  case 
was  then  tried  before  the  Justice  and  de- 
cided In  favor  of  Hill.  Freeman  appealed 
to  the  district  court.  On  April  1,  lN«fi,  he 
filed  in  the  district  court  a  petition  alleg- 
ing three  causes  of  action,  one  on  the 
bond,  one  for  attorney's  fees,  and  one  tor 
a  pump  to  be  taken  out  if  not  satistac- 
tory.  At  the  August  term  of  the  district 
court  for  1886,  no  answer  having  been 
filed.  Freeman  moved  for  judgment  upon 
the  pleadings  for  $185.  This  was  granted. 
Soon  afterwards,  and  at  the  same  term, 
the  jodgmont  was  set  aside  npon  the  ap- 
plication of  Hill,  and  on  the  7th  day  tif 
September,lS8H,Hillflled  an  answer  plead- 
ing, among  other  things,  the  statute  of 
limitations.  On  the  2d  day  of  Septeniber, 
1S87,  Hill  obtained  leave  to  amend  his  an- 
swer. To  this  answer.  Freeman  filed  his 
reply.  Trial  had  before  the  court  with  a 
Jury.  A  verdict  was  returned  In  favor  of 
Hill,  and  judgment  was  entered  accord- 
ingly. Freeman  excepted  and  brings  the 
case  here. 

It  is  claimed  by  bim  that  the  trial  court 
erred  in  setting  aside  the  judgment  ren- 
dered upon  default,  and  also  erred  In  al- 
lowing Hill  to  file  an  answer  pleading  the 
statute  of  limitations.  The  application 
to  set  aside  the  judgment  was  made  at 
the  same  term  at  which  the  Judgment  was 
rendered.  The  action  o*  the  court  in  that 
matter  rested,  to  a  very  great  extent.  In 
Its  sound  judicial  discretion.  Subse- 
quently, an  answer  was  filed,  and  the  par- 
ties had  a  trial  before  a  jury.  Under  such 
circumstances,  a  reviewing  court  will  not 
interfere  with  the  vacation  of  a  Judgment 
by  the  trial  court,  unless  tt  appears  that 
the  trial  court  has  abused  its  power. 
This  is  not  shown.  Spratly  v.  Insurance 
Co.,  5  Kan.  155;  Flint  v.  Xoyes,  27  Kan. 
351.  There  wnsnoerrorln  permitting  Hill 
to  pleHd  the  statute  of  limitations.  In 
this  state,  such  statutes  are  favorably 
considered.  Taylor  v.  Miles,  5  Kan.  4^. 
In  that  case.  It  was  said  that,  "when  the 
statute  has  run  its  full  time,  the  etfert  la 
to  leave  the  parties  In  possewslon  of  just 
what  tltpy  had  before,  nothing  more  and 
nothing  less;  and  neither  party  ha»  a 
right  of  action  against  the  other.  The  in- 
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Jnred  party  has  lost  his  remedy.  **  At  one 
time,  the  dectsions  of  the  courts  were 
largely  lu  favor  of  regarding  the  statute 
of  limitations  as  a  statute  of  presnmp- 
Uon,  but  DOW  tbey  are  generally  cousld- 
ered,  as  In  this  state,  ati  statutes  of  re- 
pose. Slbert  V.  Wilder,  16  Kan.  176.  Un- 
der some  of  the  decisions,  where  statutes 
of  limitations  were  regarded  as  statutes 
of  presumption  only,  an  answer  pleading 
sucti  statuta  was  not  considemd  meritori- 
ous, or  treated  with  favorable  Ronsidera- 
tion.  In  this  state,  however,  as  the  stat- 
utes of  limitations  ara  statutes  of  repose, 
such  a  ruling  does  not  apply.  The  court 
may  allow  a  party  to  file  his  answer  out 
of  time,  whether  he  pleads  payment  or  the 
statute  of  limitations.  It  is  a  matter 
within  the  discretion  of  the  trial  court, 
and,  unless  that  discretion  is  abused,  its 
ruling  will  not  be  reversed. 

It  Is  also  urged  that  the  Instructions  of 
the  trial  court  were  erroneous,  and  there- 
fore that  the  pliilntlff  was  denied  a  fair 
trial.  The  trial  court  Instructed  the  jury 
to  disregard  the  evidence  introduced  un- 
der the  first  cauKe  of  action,  and  also  stat- 
ed to  the  jury  that  the  plnlntiff  had  not 
shown  any  facts  to  entitle  hlm  to  recover 
thereon.  Section  577  of  the  Civil  Code 
I'eads:  "Executors,  administrators,  and 
guardians  who  have  given  bund  In  this 
state,  with  sureties,  according  to  law,  are 
not  required  to  give  anundertaklngon  ap- 
peal or  proceedings  In  error."  Section 
185  of  civil  procedure  before  iustices  reads: 
"The  provisions  of  an  act  entitled  *An  act 
to  establish  a  Code  of  Civil  Procedure,' 
which  are,  In  their  nature,  applicable  to 
the  jurisdiction  and  proceeding  before  jus- 
tices, and  In  respect  to  which  no  special 
provision  is  made  by  statute,  are  appli- 
cable to  proceedings  before  justices  of  the 
peace."  The  bond  executed  by  Wuynant, 
OS  ndminlstrator,  and  by'Snmoel  Hill,  as 
surety,  cannot  be  regarded  as  a  statutory 
bond.  It  cannot  lie  considered  good  as  a 
common-law  bond,  because  Waynant,  as 
administrator,  had  the  right  to  appeal 
without  giving  any  undertaking.  There- 
fore no  benetlt  was  obtained  by  the  execu- 
tion of  the  bond,  and  no  Injury  or  damage 
resulted  from  its  execution  to  the  plaintiff 
or  to  any  one  else. 

Again,  the  action  in  which  the  bond  was 
given  has  never  been  disposed  of,  and  is 
still'  pending  before  the  district  court  of 
Marshall  county.  At  the  December  term 
of  the  district  court  of  Marshall  county 
for  1880,  Waynant  made  a  motion  to  dis- 
miss the  action  brought  against  him  by 
Freeman,  upon  the  ground  that  the  court 
had  no  Jurisdiction.  The  court  granted 
this  motion,  but  Its  ruling  was  reversed 
by  this  court.  Freeman  v.  Waynant,  25 
Kan.  279.  The  mandate  of  this  court  was 
sent  to  the  court  beluw,  and  filed  May  14, 
1H81,  but  nothing  seems  to  have  been  done 
with  the  case  since  that  time.  Upon  the 
facts  disclosed,  plaintiff  could  not  recover 
upon  the  bond,  the  first  cause  of  action. 
It  is  not  shown  by  the  record  that  all  the 
evidence  Is  preserved,  and  therefore  we 
cannot  say  Irurii  the  record,  as  presented, 
that  the  court  committed  any  error  in  the 
other  instructions  referred  to.  If  the  plea 
of  the  statute  ol  limitations  was  support- 


ed by  snYHcieiit  evidence,  the  Instructions 
given  by  the  trial  court  stated  correctly 
the  law.  A  claim  is  made  that,  as  the  affl< 
davit  to  the  answer  alleged.  Hill  was  a 
non-resident  of  the  state  at  the  time  the 
answer  was  filed;  therefore,  that  the 
causes  of  action  of  plaintiff  were  not 
barred.  This,  however,  depends  upon  the 
evidence  presented  to  the  court,  all  of 
which  Is  not  shown  to  be  In  the  record. 
It  the  claims  of  plaintiff  were  barred  by 
the  statute  before  Hill  became  a  non-resi- 
dent, the  point  presented  Is  without  force. 
The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 

  («  Kan.  iZS) 

Fowler  et  nl.  v.  Russell,  Sheriff,  et  ttl. 

(Supreme  Court  of  Kanaaa.  Feb.  7, 18B1.) 

BOABD  OF  Equalization— RaooKM—TiLiDrrT  of 
Fbocbedikos. 

1.  The  fact  tliat  the  county  clerk  recorded  the 
proceedings  of  the  board  of  equalization  in  a 
journal  containing  also  the  prooeedlDgs  of  the 
board  of  county  commissioners  will  not  Invali- 
date the  action  of  the  board  of  equalization. 

2.  After  the  board  of  equalization  had  con- 
vened, they  temporarily  suspended  action  from 
time  to  time,  and  acted  as  a  board  of  county  com- 
missioners, and  tbe  record  of  such  autlon  is  in- 
cladedwith  their  proceedings  asa  board  of  equal- 
ization ;  and.  In  tbe  record  of  the  proceedings  of 
the  board  of  equalization,  tbe  memt>ers  of  the 
board  are  sometimes  designated  as  the  "board  of 
county  commissioners, "  and  again  as  the 
"board.**  But  the  entire  record  indicates  that 
the  action  of  tbe  commissioners  in  equalizing  the 
values  of  propertjr  was  taken  as  a  board  of  equal- 
ization. Held,  that  the  irregolarlties  mentioned 
are  not  such  as  could  have  misled  any  tax-payer, 
nor  such  as  will  destroy  the  validity  of  their  pro- 
ceedings In  equalizing  the  values  ot  property 
within  tbe  county. 

iSyllcams  by  the  Court.) 

Error  from  district  court,  Wabannsee 
county;  R.  B.  Spillman,  Judge. 

Malcolm  Nicolson,  for  plaintiffs  in  error. 
J.  li.  Barnes,  for  defendants  in  error. 

Johnston,  J ,  This  was  an  action  to  en- 
Join  the  collection  of  taxes  levied  against 
the  plaintiffs  in  error  tor  the  year  1886  up- 
on a  herd  of  cattle  that  were  kept  in  Maple 
Hill  township,  Wabaunsee  county.  'After 
the  cattle  had  been  listed  and  assessed  by 
the  township  assessor,  the  board  of  equal- 
ization met  and  Increased  the  valuation 
of  all  cattle  within  tbe  township  15  per 
cent.,  except  those  of  tbe  plaintiffs  In  er- 
ror, the  valuation  of  which  w^as  increased 
25  per  cent.  All  the  taxes  levied  on  the 
cattle  were  tendered  by  the  plaintiffs  In  er- 
ror to  the  county  treasurer,  except  tbe 
sum  of  f '>{4.45,  which  is  claimed  to  be  Ille- 
gal on  account  of  an  unwarranted  In- 
crease in  the  valuation  by  the  board  of 
equalization.  The  objections  to  the  ac- 
tion of  the  board  are  not  that  it  acted 
without  the  giving  of  statutory  notice, 
nor  that  tbe  valuation  placed  upon  the 
cattle  was  unjust  or  □nequal,as  compared 
with  that  placed  on  other  cattle  within 
tbe  county,  but  they  are  of  a  more  tech- 
nical and  unsubstantial  character.  Com- 
plaint is  made  that  the  proceedings  of  the 
board  of  equalization  were  recorded  in 
one  of  tbe  journals  of  the  board  of  county 
commissioners,  and  that  the  report  of  the 
proceedings  ol  the  board  of  equalisation 
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on  thejouraal  of  the  board  of  conntycom- 
nilHslonpra  does  Dot  create  or  conBtltate  a 
record  of  thn  board  of  eqoallBation.  And 
another  objection  la  that  the  county  com- 
ralaslonere,  in  eqnallEtDtP  the  property  of 
that  township,  were  acting  as  a  board  of 
county  committeioners,  and  not  as  a  board 
of  equalization.  The  county  clerk  is  made 
clerk  of  the  board,  and  1b  required  to  keep 
a  record  of  the  pruceedinss  and  orders  of 
that  board.  He  Is  not  required  to  keep  a 
record  In  a  particular  form,  nor  to  record 
the  proceedings  in  any  particular  book  or 
journal.  The  report  of  the  proceedingH  in 
the  preHcntcase  was  recorded  In  one  of  the 
Journals  provided  by  the  county,  and  in  a 
portion  of  which  were  kept  the  proceed- 
ings of  the  board  of  county  cominisBlon- 
ers  This  fact  will  not  invalidate  the  ac- 
tion taken  by  the  bnard  of  equallzutlon. 
Postflbly  it  would  have  been  more  formal 
and  Hatlsfactory  to  hare  kept  a  separate 
.and  Independent  Juumal  for  the  proceed- 
ings of  the  board  of  equalization;  but  it  is 
not  essential  to  the  legality  of  theiractlon. 
It  Ik  BufUclent  if  a  true  and  permanent 
record  In  made  by  theclerk  of  the  proceed- 
ngs  of  the  board,  regardless  of  wuether  it 
is  transcribed  iu  an  independent  book,  or 
one  which  Is  In  part  devoted  to  other  pur* 
poses.  The  objection  that  the  commls- 
sinners  were  nut  organized  as  a  board  of 
equalization  at  the  time  the  valuation  of 
plaintiffs*  property  was  changed  cannot 
be  sustained.  In  the  record  of  the  pro- 
ceedings It  appears  that  the  commission- 
ers convened  as  a  board  of  equalization 
on  June  7th,  as  required  by  law,  and  that 
they  adjourned  from  day  to  day  until 
June  luth.  when  they  completed  the  work 
of  equalization  and  adjourned  sine  die.  It 
appears  from  the  report  of  their  proceed- 
ings that  the  work  of  the  board  was  sus- 
pended several  times  between  the  time  of 
ronvening  and  the  final  adjournment,  fur 
the  transactiott  of  business  as  a  board  of 
county  commissioners;  and  the  m'ord  of 
these  matters  is  also  recorded  with  the 
proceedlugs  of  the  hoard  of  cqualiztitiun. 
Then,  again,  In  the  report  of  the  proceed- 
ings made  by  the  county  clerk,  there  is 
Bomedonfnaionof  terms  In  designating  the 
members  of  the  board.  They  are  referred 
to  as  the  "board  of  equalisation.'*  some- 
times as  the  "board  of  county  commis- 
sioners,'* and  again  simply  as  the  "board.** 
It  istruethatthe  board  of  equalization  and 
the  board  of  county  commissloneis  are  dis- 
tinct tribunals,  with  differencfunctionsand 
duties.and  tbe  confusion  of  terms  In  there- 
port  of  the  county  clerk  is  In  this  respect 
informal  and  Irregular,  but  we  think  not 
to  the  extent  of  defeating  their  action  in 
equalizing  the  projwrty  of  the  township, 
or  thp  t&^eti  levied  upon  the  valuation 
which  they  made.  The  record  showing 
the  equalization  complained  of  is  found 
within  what  is  entitled  "Proceedings  of 
the  Board  of  Equalisation,  Wabannsee 
County, "  and,  taking  the  record  al- 
together, the  change  made  in  the  valua- 
tion of  the  cattle  In  Maple  Hill  township 
was  manifestly  the  act  of  the  board  of 
equalization.  The  records  of  these  tribu- 
nals are  not  always  kept  with  care  and 
precision,  and  courts  are  incllDed  to  treat 
*:fae  reporta  of  their  proceedings  with  liber- 


ality aad  Indulgence  so  far  as  form  aod 
regularity  are  concerned.  In  the  present 
case,  tbe  board  was  regnlarly  convened, 
pursuant  to  a  legal  notl4%,  and  had  com- 
plete jurisdiction,  as  such  board,  to  change 
and  equalize  the  values  of  cattle  within 
the  township  to  tlie  extent  which  theydld. 
Neither  the  Interruptions  in  the  work,  as 
a  board  of  equalization.  In  order  to  per> 
form  some  of  tbe  functions  of  a  board  o! 
county  commlsslonera,  nor  tbe  fact  that 
tbe  record  which  was  kept  of  tbe  proceed- 
ings of  the  board  of  equalization  Included 
some  of  the  business  done  as  a  board  of 
county  commissioners,  could  mislead  any 
tax-payer,  and  we  do  not  think  that  these, 
or  any  of  the  irr^ularltlus  mentioned, 
should  destroy  the  validity  of  tbdr  pro- 
ceedlngs.  The  judgment  of  the  district 
court  will  be  affirmed.  All  the  jostlces 
concnrring. 

  («  Ru.  AO) 

HOI^DBRHAN  T.  FOKD. 

(Su/preme  Covrt  cf  Kanmu.  Feb.  7, 189L) 

COUBTS— JUHiaDtCTION— TOBTS  ComUTTlD  OOT- 

SIDE  OF  &M.TB. 

An  action  for  theconveisionof  certain  corn 
and  corn-stalks,  grown  and  standing  upon  land 
in  the  Indian  TuTltory,  leased  in  violation  of  lav 
and  the  treaty  between  the  United  States  and 
the  Cherokee  Ration,  broa^ht  by  a  citfsen  of  this 
state  against  a  person  residing  In  sacb  territonr, 
but  personally  served  with  summons,  cannot  bd 
maintained  in  this  state. 
{SyllabuB  by  Green,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Labette  county;  Ggobob 
Cbandlbb,  Jodge. 

heroy,  Neale  A  Son  and  H.  G.  Webb,  for 
plaintiff  In  error.  F.  M.  iSnittb,  for  defnid- 
ant  in  error. 

Green,  C  This  was  an  action  brought 
in  justice  court  In  Labette  county  by 
J.  W.  Fond  against  Marion  and  Mary 
Holderman,  on  the  12th  day  ol  March, 
1SS5,  upon  thefuilowlng  bill  of  particulars: 
"The  plaintiff,  for  bis  cause  of  action 
against  the  defendants,  says  that  tbft^ 
fendants  are  indebted  to  the  plaintiff  ia  the 
sum  of  one  hundred  and  ninety  dollars, 
upon  an  acconnt  for  700  bushels  of  com, 
at  25  cents  per  busbel.  $175.00;  and  for  60 
acres  of  corn-stalks,  at  25  cents  per  acr^ 
$15.00.  Said  defendants  took  and  cos- 
verted  the  same  to  their  own  use.aodsald 
amount  is  still  due.  Wherefore,  piatntilf 
prays  judgment  against  the  defendaats 
for  one  hundred  and  ninety  dollars,  witti 
7  per  cent,  interest,  from  Jannary  1,  l)iS5. 
and  costs  of  suit."  The  case  was  takes 
to  the  district  court  and  there  tried,  and 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  and  against  Marion  HolderinaD, 
for  $2Ud.88.  No  service  seemed  to  bttTe 
been  made  upon  the  other  defendant.  The 
plaintiff  in  error  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  hebrlngB 
the  case  here  for  review.  From  the  Bpeclal 
findings  of  the  jury.it  appears  that  the 
land  upon  which  the  com  in  questlongrew 
was  situated  in  the  Cherokee  Nation,  ID 
the  Indian  Territory,  and,  at  the  timeoi 
the  alleged  conversion,  wai  folly  matured, 
but  ungathered;  and  that  the  defendant 
purposely  caused  his  stock  to  be  drivM 
to  the  field  wbere  aald  com  was  Btand- 
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lug.  to  bare  them  feed  npOD  It.  It  turther 
appears  trom  the  erhleDce  that  this  land 
bnd  been  lease«l  by  the  defendant  to  a 
Hrin,  of  which  tbe  plaintiff  Tvae  a  member, 
an<1  that  he  had  nuccceded  to  the  Interest 
of  the  firm  In  such  leafte;  thut,  at  the  time 
of  the  making  of  the  leiiRe  and  the  alleged 
conrerslon  of  the  crop,  the  plaintiff  was  a 
resident  of  Kansae,  and  the  defendant, 
who  was  u  "squaw-man,"  resided  in  the 
Indian  Territory. 

It  Is  contended  by  tbe  plaintiff  in  error 
that,  at  the  time  of  the  alleged  wre)og,  no 
Jurisdiction  had  beon  accorded  to  any 
court  outside  of  the  limits  of  that  country, 
unless  one  of  the  parties  be  an  inhabitant 
of  that  country,  and  the  other  an  inhabit- 
ant outside  thereof,  either  as  a  plaintiff 
or  defendant,  end,  in  th.at  case,  exclusive 
or1$;lnal  Jurlsdlrtlon  was  then  given  to  tbe 
nearest  United  States  district  court;  that 
an  action  of  such  u  character  as  this  can- 
not be  maintained  in  this  state. 

leaving  aside  the  question  of  the  right  of 
tbe  plaintiff  below  to  waive  the  tort  and 
recover  as  upon  an  Implied  contract, 
which  seems  to  be  well  settled  upon  rea- 
son and  authority,  can  the  courts  of  this 
lurlsdlctlon  give  the  plaintiff  below  a  rem- 
edy for  a  wrong  committed  in  the  Indian 
Territory,  when  there  is  a  gaestlon  as  to 
whether  there  was  a  remedy  there?  The 
primary  right  of  the  plaintiH  below  to  re* 
cover  rested  upon  a  tort  committed  where 
the  remedy  wasconaned  to  the  nearest 
United  States  district  court,  which  had  ex- 
cluHive  (irijEinal  Jurisdiction.  Could  the 
plaintiff  beiow,  "upon  the  theory  of  the 
implied  promipe,  and  its  invention,"  re- 
cover in  this  Jurisdiction  for  a  wrong  com- 
mitted where  the  Jurisdiction  Is  restricted 
to  the  federal  court,  if  indeed  any  remedy 
existed  at  ail?  We  think  the  tort  charged, 
anil  the  right  and  remedy  growing  out  of 
such  tort,  must  be  determined  by  the  law 
of  the  territory  where  the  wrong  was 
committed.  The  rule  is  well  settled  that 
If  there  Is  no  right  to  recover  for  an  al- 
leged injury,  in  the  state  or  territory 
where  It  !•  said  to  have  been  committed, 
there  can  be  none  In  anyother  state;  and, 
If  the  state  In  which  the  alleged  injury  Is 
committed  has  declared  the  consequences 
and  defined  the  liability  therefor,  that  law 
must  govern.  C^ampbell  v.  Rogers,  1!)  Law 
Rep.  329.  By  the  seventh  article  of  the 
treaty  between  the  United  States  and  the 
Cherokee  Nation,  proclaimed  August  11, 
Ifm,  (14  U.  S.St,  at  Large,  p.  800.)  it  is 
provided  that  the  Uniterl  States  district 
court,  the  nearest  to  the  Cherokee  Nation, 
shall  have  exclusive  original  Jurisdiction 
of  all  civil  and  criminal  cases.  We  think 
this  provision  of  the  treaty  settles  the  Ju- 
risdiction of  this  case.  Section  2103  of  the 
Revlseil  Statutes  of  the  United  States 
makes  void  all  contracts  for  the  teasing  of 
land  In  the  Indian  country,  unlrss  executed 
In  the  manner  therein  provided,  and  ap- 
proved by  the  secretary  of  the  Interior. 
The  lease  between  Pond  and  Holdermau 
was  In  violation  of  this  law, and  conferred 
no  rightsnpon  Vond  tocultivate  the  land. 
He  was  there  without  authority.  The 
question  naturally  suggests  Itself  whether 
ornot,  under  such  a  state  of  facts,  he  could 
hare  maintained  an  action  In  any  form 


BKainst  the  defendant  below  In  tbe  Indian 
Territory.  If  he  could  not  there,  besbonld 
nut  be  pMTOltted  to  do  so  bore.  He  can 
obtain  no  greater  rights  here  than  he  had 
there.  In  order  to  maintain  an  action 
founded  upon  an  Injury  to  person  or  prop- 
erty, the  act  which  is  the  cause  of  tbe  In- 
jury or  damage,  and  the  foundation  of  the 
action,  must  be  actionable  or  punishable 
at  least  by  the  law  of  the  place  where  the 
Injury  was  done.  Cooley,  Torts,  471 ; 
Whart.  Confl.  Laws.  9  478;  Holland  r. 
Pack,  Peck,  (Tenn.)  151;  Le  Forest  r. 
Tolman,  117  Mass.  109;  Smith  v.  Condry, 
1  How.  28;  McLeod  v.  Railroad  Co.,68  Vt. 
727, 6  Atl.  Rep. 648 :  Carter  v.  Goode, 50  Ark. 
155,  6  S.  W.  Rep.  719.  In  the  latter  case. 
Goode  sued  Carter  Id  Arkansas,  to  recover 
damages  for  an  Injury  to  n  mule.  It  was 
proved  npon  the  trial  that  the  Injury  was 
committed  in  the  Cherokee  Nation,  where 
Carter  and  Goode  were  at  the  time  resid- 
ing; that  they  were  citizens  of  Arkansas, 
and  had  no  permit  to  reside  in  the  Indian 
country;  that,  at  the  time  the  Injury  was 
Inflicted,  tbe  mule  was  trespassing  In  Car- 
ter's Inclosure,  which  Goode  knew  It  was 
In  the  habit  ofdolnsr;  and  tbatOoude  bad 
no  redress  whatever  for  the  injury,  and 
that  the  act  was  not  punishable  In  the 
Indian  Territory.  The  court  held  that 
the  action  could  not  be  maintained,  be- 
cause the  act  which  caused  the  Injury 
was  not  pnniahable  or  actionable  by  the 
law  of  the  place  wbera  It  was  committed. 
As  the  plaintiff  below  had  no  permit  or 
license  to  lease  the  land  where  tbe  corn 
was  raised,  and  there  being  grave  doubts 
whether  he  bad  any  right  to  recover  for 
tbe  alleged  convei-sion  of  this  property  in 
tbe  Indian  Territory,  where  the  tort  was 
committed, — and,  if  such  right  did  exist, 
the  Jurisdiction  was  vested  In  anotber 
court, — we  think  It  follows  from  snob  a 
state  of  facts  that  the  trial  court  bad  no 
Jurisdiction.  We  recommend  a  reversal  of 
tbe  Judgment. 

Pbr  Curiam.  It  Is  so  ordered ;  all  the 
Justices  concurring. 

  (4B  Kan.  S41) 

SwARTZ  T.  Nash  et  a/. 
(Supreme  Court  Qf  KaTMU.   Feb.  10,  1891.) 

EUOTION  CONTSBT— SvrrLIKa  BOA  or  BXOBP- 
TIOHB— UaNDAMDS.  , 

Whea  a  bill  of  exceptions,  containing  over 
aoo  pams  of  written  matter,  purporting  to  con- 
tain all  the  proceedings  in  a  contested  election, 
Is  presented  to  t^e  contest  court  toe  setUemenl 
and  Bignatiire,  and  the  attamey  who  presents  it 
declares  bis  willingness  to  supply  any  omission 
or  make  any  addition  to  it  that  may  be  suggested 
by  the  trial  court,  so  as  to  make  it  spebk  the 
tmth,  and  tbe  trial  court  refuses  to  consider  it, 
or  to  make  any  suggestions  as  to  omissiooi  or 
amendments,  and  refuses  to  settle  It  or  sign  the 
same  as  prepared,  they  can  be  oompelled  bynum- 
damus  to  settle  and  sign  a  trae  olU  of  excep- 
tions in  said  case. 

(^Ilohus  by  Sfmfwon,  C.) 

Commissioners'  decision.  Original  pro- 
ceeding in  muaflamua. 

A.  M.  Mackey  and  J.  K.  Beauch&thp,  tor 
plaintiff.  5.  B.  DmdfonJ,  John  U.  PltMer, 
and  WtUiam  O'Conuor,  for  defendant. 

Simpson,  C.  An  alternative  writ  ot 
maDdamua  Issued  from  this  court  on  the 
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SOtb  day  of  Novei&ber,  1890,  reciting  that 
It  was  represented  tu  the  court  that  prior 
to  the  ^th  day  of  November,  1889,  one  W. 
H.  Swartz  was  duly  declared  elected  to 
tbe  office  of  county  commissioner  of  the 
third  commisaioner  district  of  Stevens 
county.  That  on  the  said  25tb  day  of  No- 
vember, 1889,  J.  W.  Spoon,  as  contestor, 
filed  with  the  connty  clerk  of  said  county 
a  notice  of  ble  Intention  to  contest  the 
election  of  the  said  W.  U.  Swartz  to  said 
office,  of  county  commissioner.  That 
thereupon  the  said  T.  B.  Nash,  as  probate 
Judge  of  said  county,  selected  aa  assoclute 
judges  for  the  trial  of  said  contest  R.  H. 
Cblsm  and  George  H.  StorniB,  and  that 
they  constituted  and  were  tbe  contest 
court  for  the  trial  of  said  action.  That 
they  proceeded  with  the  trial  of  said  case 
from  time  to  time  until  the  3d  day  of 
March,  1890,  when  said  court  rendered  a 
decision  In  said  contest  adverse  to  the 
said  W.  H.  Swartz,  to  which  decision  the 
said  contestee  at  the  time  duly  excepted. 
That  said  coutestee  immediately  filed  with 
tbe  clerk  of  said  court  a  motion  to  vacate 
said  decision,  and  grant  him  a  new  trial, 
which  said  motion  was  overruled  on  the 
14th  day  of  March.  1890,  to  which  ruling 
tbe  contestee  duly  excepted.  That  the 
said  contestee.  Immediately  upon  the  re- 
fusal of  the  court  to  grunt  anew  trial, 
presented  to  tbe  court  a  bill  of  exceptions 
in  due  and  legal  form,  and  requested  tbe 
court  to  sign  tbe  same  as  required  by  la  w ; 
but  that  said  court  refused  to  settle  a  hill 
of  exceptions  in  said  court,  and  adjourned 
the  court  sine  die.  That  the  said  coutestee 
was  and  is  desirous  of  having  a  bill  of  ex- 
ceptions settled  and  signed  in  said  case,  In 
order  that  he  may  have  the  same  reviewed 
in  the  proper  court  upon  a  petition  in  er- 
ror. That,  unless  the  said  contest  court 
Is  required  tu  settle  and  sign  a  bill  of  ex- 
ceptions In  said  case,  the  contestee  is  with- 
out adequate  remedy  at  law,  and  will  suf- 
fer great  damage  and  loss.  Tbe  contest 
court  was  commanded  to  convene  at  the 
ofilre  of  the  probate  court  in  suld  county 
at  tbe  hour  of  10  o'clock  in  the  forenoon 
on  the  10th  day  of  November,  A.  D.  1890. 
and  then  and  there  proceed  to  settle  and 
sign  such  bill  of  exceptions  as  may  be  ten- 
dered by  the  contestee.  or  show  cause  be- 
fore the  court  on  the  20th  day  of  Novem- 
ber, 1890,  wtay  performance  as  herein  com- 
manded has  been  delayed  or  refused.  To 
this  writ  the  defendants  answered  on  the 
2Sth  day  of  November,  1890.  admitting 
that  on  thel4thdayor  March  saidSwartz, 
by  his  attorney,  presented  to  said  contest 
court  a  pretended  bill  of  exceptions,  and 
requested  tliem  to  settle  and  sign  the 
same,  and  that  they  refused  to  do  so  for 
tbe  following  reasons:  First.  That  said 
bill  of  exceptions  so  presented  did  not  fully 
and  tnitlifullyset  forth  and  recite  the  mat- 
ters and  things  therein  contained,  and 
that  they  called  the  attention  of  the  at- 
torney presenting  the  same  to  the  defects, 
errors,  and  misstatements  and  omissions 
in  said  pretended  bill  ol  exceptions,  and 
soggested  wherein  said  pretended  bill  of 
exceptions  should  be  amended  to  make  it 
speak  the  truth,  and  informed  tlie  attor- 
ney. If  he  would  make  such  amendments 
as  were  suggested,  that  they  would  sign 


the  bill  of  exceptions,  and  that  tbe  attor- 
ney refused  to  make  tbe  amendmoits. 
That  afterwards,  on  the  same  day,  the  at- 
torney reduced  to  writing  a  pretended 
statement  of  the  corrections  and  amend- 
ments suggested  by^  the  court,  but  at- 
tached thereto  an  instrument  in  writing, 
the  nature  ol  which  was  unknown  to  the 
court  at  that  time,  and  asked  these  de- 
fendants to  sign  the  same ;  whereopon  tbe 
court  asked  the  attorney  it  be  presented 
that  instrument  as  his  bill  of  exceptions, 
to  which  he  answered  **it  -wbm  none  of  the 
court's  business,  but  Is  mine  as  attorney 
for  Swartz."  The  said  Swartz  and  bis  at- 
torney not  having  made  a  true  bill  ol  ex- 
ceptions, and  refusing  to  make  tbe  amend- 
ments suggested,  and  it  being  apparent 
from  tbe  insolent  and  contumacious  de- 
meanor of  said  attorney  that  said  correc- 
tions would  not  be  made,  and  that  Swartz 
and  hie  attorney  did  not  want  a  bill  of  ex- 
ceptions settled  and  signed  that  would 
speak  the  truth  in  reference  to  said  trial, 
and  such  court  having  no  other  bnsinesa 
before  it,  adjourned  aiae  die.  Seeoad. 
They  allege  the  pendency  of  another  action 
between  the  same  parties  for  the  same 
cause  of  action  before  the  district  conrt 
within  and  for  the  connty  of  Stevens,  in 
the  thirty-second  judicial  district  of  this 
state,  and  that  said  action  was  pending 
at  the  time  of  the  commencement  of  this 
action,  and  is  still  pending.  On  the  issues 
raised  by  the  a!t*Tnative  writ  and  the  an- 
swer, a  trial  was  had  before  this  court  O'l 
the  7th  day  of  February.  The  material 
facts  appearing  at  the  trial  are  that  on 
the  14th  day  of  March,  1890,  the  attorney 
of  Swartz  appeared  before  tbe  contest 
conrt  with  a  blU  of  exceptions  that  was 
identified  on  the  trial  as  tbe  one  offered, 
and  presented  it  to  the  court,  and  re> 
quested  them  to  settle  and  sign  tbe  same. 
This  bill  of  exceptions  consisted  of  over  *J00 
pages  ot  written  matter,  and  purportetl 
to  contain  everything  connected  with  Kaid 
case.  Two  amendments  were  suggested 
by  the  opposing  attorney,  and  these  were 
immediately  Inserted  In  the  bill  of  excep- 
tions. The  contest  court  still  persisted  in 
the  contention  that  the  bill  of  exceptions 
was  not  a  true  one,  but  declined  to  sug- 
gest wherein  It  was  deficient,  and  retu&ed 
to  make  any  additional  suggestions  as  to 
amendments,  corrections,  or  omissions  of 
Impoi'tant  and  material  matter.  The 
court  stated  that  tbey  were  not  compelled 
to  sign  any  other  than  a  true  bill,  and 
finally  on  that  day  adjourned  s/ne  die. 
They  reconvened  on  tbe  10th  day  of  No- 
vember,—the  day  designated  in  the  alter- 
native writ, — and  the  identified  bill  of  ex- 
ceptions was  again  presented  to  them, 
with  an  offer  on  the  part  of  the  attorney 
who  presented  it  to  draft  and  Incorporate 
into  the  bill  any  suggestions,  amendments, 
or  corrections;  but  none  were  made,  and 
the  court  refused  to  sign  because  It  was 
not  a  true  bill.  They  made  no  eifort  at 
that  time  to  perfect  the  bill  of  exceptions. 
The  blU  was  then  left  with  them  or  their 
attorney  for  examination.  Subsequent 
to  this,  they  prepared  a  statementenumer- 
atlng  the  defects  and  omissions  In  the  bill 
of  exceptions  presented,  and  this  state- 
ment constituted  their  answer  to  an  al- 


Digi!ized  by 


Google 


Kan.) 


BITMAK  flw  MIZE. 


875 


ternatlve  writ  of  maodamna  that  had 
prior  to  the  commencoment  of  this  action 
been  Issued  out  ol  the  district  court  of 
their  county,  but  subsequently  with- 
drawn. This  statement  of  omisalons  and 
defects  In  the  bill  of  exceptions  pmiented 
was  by  them  introduced  as  eridence  on 
the  trial  of  this  action. 

It  is  made  the  statutory  duty  of  a  court 
to  settle  and  sign  a  bill  of  exceptions.  If 
the  bill  Is  not  a  true  one,  ttae  court  sboald 
correct  It,  or  BUffgest  the  correction  to  be 
made.  Section  3U3,  Civil  Code.  We  bold  It 
to  have  been  the  plain  duty  of  the  contest 
court  In  this  case,  when  the  bill  of  excep- 
tions was  presented  to  It,  to  have  corre^-t- 
)y  settled  ami  sif:ii.a  it.  If  the  bill  as  pre- 
sented was  defecrivL'  in  any  respect,  the  d,e- 
feet  should  have  been  remedied  then  and 
there.  It  is  a  clear  legal  right  belonginK 
to  any  par^,  when  a  case  Is  decided 
against  nlm,  to  have  a  bill  of  exceptions 
settled  and  signed  by  ttae  court  embody- 
ing all  the  pleadings,  evidence,  and  rul- 
ings; and  It  amounts  to  an  absolute  de- 
nial of  legal  right  and  ol  justice  for  a  trial 
court  to  arbitrarily  refuse  to^  settle  a  true 
bill  of  exceptions.  It  Is  true  that  a  trial 
court  Is  nut  required  to  draft  a  lengtjiy 
bill  of  exceptions,  or  perform  clerical  work 
of  moment;  but.  when  a  bill  Is  prepared 
that  is  claimed  to  embrace  the  whole  pro- 
ceedlngn,  it  is  their  duty  to  carefully  ex- 
amine it,  and  correct  it,  if  need  be,  so  as 
to  make  It  speak  the  absolute  truth.  The 
power  ol  the  trial  court  to  make  such  al- 
terations, erasures,  and  additions  in  a  pre- 
pared bill  of  exceptions  presented  for  sig- 
nature as  may  be  necessary  to  make  it 
speak  the  truth  Is  undoubted,  and  has 
been  declared  by  this  court.  But  the  trial 
Judge  has  uo  right  to  fold  bis  arms,  and 
say  that  the  bill  of  exceptions  is  not  true, 
and  yet  not  point  out  wherein  It  Is  defect- 
ive, and  refuse  to  settle  and  sign  it  because 
it  is  not  true,  it  la  as  much  a  part  of  the 
doty  of  the  trial  court  to  settle  as  It  Is  to 
sign  a  bill  of  exceptions.  By  settlement, 
we  mean  to  make  it  recite  the  absolute 
truth  as  to  all  of  the  proceedings  in  the 
action.  All  these  things  are  clear  deduc- 
tions from  the  statutory  command  to 
trial  courts  to  settle  and  sign  bills  of  ex- 
ceptions. The  trial  court  cannot,  by  mao- 
damuB,  be  compelled  to  sign  a  certain  bill 
of  exceptions,  or  auy  particular  bill  of  ex- 
ceptions; but  when  a  bill  is  presented,  and 
they  refuse  cither  to  settle  or  sign  It,  or  to 
suggest  amendments,  or  to  require  certain 
parts  to  be  stricken  out,  they  can  be  com- 
pelled by  mand&muB  to  settle  aud  sign  a 
bill  of  exceptions.  This  Is  the  prayer  and 
command  u(  the  alternative  writ  In  this 
case.  The  objection  that  any  other  suit 
is  pending  in  the  district  court  of  Stevens 
county  by  the  same  parties  for  the  same 
cause  of  action  is  obviated  by  nhuwiug 
from  the  records  of  said  court  that  all  the 

Eapers  In  ttae  action  were  withdrawn  by 
oth  parties  hy  leave  of  the  court,  and 
without  prejudice.  We  recommend  that  a 
peremptory  writ  be  issued,  the  question  of 
costs  being  reserved  for  further  investiga- 
tion and  future  consideration. 

Pick  Curiam.  It  is  BO  ordered;  all  the 
{ustlces  concurring. 


(45  Kan.  460) 
BlTHAN  et  SJ.  V.  MiZB. 

(Supreme  Court  of  Kansas.  Feb.  7, 1891.) 
SnsKiPn— Fatlubb  to  Exbcdtb  Fbocess— E!vi- 

DBNCB. 

An  execution  reciting  a  Judgment  rendered 
October  14,  1886,  is  not  supported  by  proof  of  a 
judgment  entered  October  14,  1885,  and  a  sheriff 
is  not  liable  to  amercement  for  Iimare  to  serve 
and  return  such  execution  in  60  days, 
{SyUabua  by  Strang,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Harper  county;  J.  T.  Hbk- 

BicK,  Judge- 

Fincb  &  Finch  and  S.S.SIsnon,  for  plain- 
tiff in  error.  Brand  &  Z>ou^,  for  defendant 
in  error. 

Strang,  C.  This  was  an  application  to 
amerce  C.  D.  Nelson,  sheriff  of  Barber  coun- 
ty, for  failure  to  return  an  execution  is- 
sued oat  of  the  district  court  of  Harper 
county  In  the  case  of  Bltuian,  Taylor  & 
Co.  vB.  W.  O.  Mlze,  within  the  time  pre- 
scribed by  law.  The  application  was 
beard  by  the  court  January  26,  1887. 
Plaintiffs  Introduced  their  evidence  and 
rested  their  case.  The  delradant.  Nehion, 
demurred  to  the  evidence  of  the  plaintiffs, 
which  demurrer  was  sustained,  and  Judg- 
ment was  rendered  against  the  plaintiffs 
for  costs.  Motion  for  new  trial  was  over- 
ruled. The  plaintiffs  bring  the  cn kg  here 
for  review.  Among  other  alleged  errors 
the  plaintiffs  assign  for  error  the  action 
of  the  court  In  sustaining  the  demurrer  of- 
the  defendant  to  their  evidence.  Was  the 
action  of  the  court  in  this  respect  errone- 
ous? We  think  not.  The  court  based  its 
action  on  the  ground  that  the  execution 
in  the  hands  of  the  sheriff  was  not  sup- 
ported by  any  judgment,  and  was  there- 
fore void;  and,  being  void,  the  sheriff 
was  under  no  legal  obligation  to  execute 
and  return  it.  Theexecution  offered  in  ev- 
idence recites  a  Judgment  obtained  in  the 
district  court  of  Harper  county  on  the  14th 
day  of  October.  38S6,  while  the  Judgment 
introduced  to  support  said  execution  was 
obtained  October  14, 1885. 

The  question  is,  was  there  such  a  vari- 
ance between  the  execution,  and  the  Judg- 
ment Introduced  to  support  it,  as  will  ux< 
cnse  the  sheriff,  or  save  him  from  amerce- 
ment? We  think  there  was.  This  is  a 
statutory  proceeding,  and  its  character 
penal,  and  strict  compliance  with  the  law 
must  be  observed  in  its  enforcement.  The 
record  in  this  case  shows  there  was  bat 
one  Judgment  in  the  Harper  county  court 
between  Pitman,  Taylor  &  Co..  as  plain- 
tiffs, and  W.  O.  MIze  as  defendant,  and 
that  was  dated  October  14. 1885.  There 
being  no  judgment  in  said  court  bf^tween 
said  parties  bearing  date  October  14,  1886, 
it  follows  that  the  clerk  of  the  district 
court  ol  said  county  had  no  authority  to 
issue  theexecution  in  question  In  this  case. 
If  ttae  cleite  taad  no  authority  to  Issae  said 
execution  it  was  void,  and  the  sheriff  was 
under  no  obligation  to  respect  it  in  any 
way.  In  Cutler  v.  Wadsworth,  7  Conn.  6, 
theexecution  recited  a  judgment  rendered 
on  the  fourth  Tuesday  of  February,  and 
the  record  showed  a  judgmentrendered  on 
the  second  Tuesday  of  February.  It  was 
held  that  such  execution  was  void,  and 
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that  the  officer  to  wbtcb  it  was  committed 
was  not  bound  to  execute  it.  In  Rider  r. 
Alexajiiler,  1  D.  Chip.  267,  it  was  held  that 
where  the  execution  recited  a  Judgment 
entered  at  one  term,  and  the  record 
produced  to  support  said  execut'.on 
showed  a  Judgnieut  entered  up  at  another 
term.  Buch  execution  was  Irregular,  and 
all  proceedings  had  under  it  were  void  The 
law  certainly  wlil  not  require  a  sheriff,  un- 
der penalty  of  amercement,  to  do  a  thing 
which,  when  done,  would  be  void.  In  Ful- 
ier  V.  Weils.  Fargo  &  Co.,  42  Kan.  651,  22 
Pac.  Rep.  661, it  isheld  that,  wherea  plain- 
tiff is  seeking  to  amerce  a  sherltft  for  bis 
nesrlect  or  faliure  in  returning  an  execu- 
tion, the  execution  to  sustain  such  a  pro- 
ceeding must  conform  strictly  to  the  judg- 
ment rendered.  See,  also.  Fisher  r.  Franlc- 
lin.  88  Kan.  261,  10  Pac.  Rep.  841.  A 
number  of  errors  were  assigned  upon  the 
rejection  of  testimony  by  the  court  below, 
but  we  think  it  unnecessary  to  review 
them.  None  of  the  rejected  evidence  couid 
In  any  way  have  reconciled  tbe  variance 
between  the  Judgment  and  the  execution. 
It  is  recommeDded  that  the  judgment  of 
the  district  court  be  affirmed. 

Bt  the  Coubt.  It  is  so  ordered ;  all  the 
Justices  concurring. 


(46  K«&.  S09)   

Tennis  r.  Inteustate  Consomdatbd 
Rapid  Tbansit  Ry.  Co. 
•  {Suipreme  Court  of  Kamaa.   Feb.  7, 189L) 

iKfOBIES  TO  PBB80N  CM  BaILBOAD  TbACE  —  DKO- 

LABi.TioKS— Res  Gbsta. 

1.  Where,  in  an  action  by  an  administrator 
against  a  railway  company  Cor  negliBently  killing 
his  decedent,  It  appeared  that  the  deoeaent  was 
passing  along  tbe  double  track  of  the  defendant's 
road,  in  a.westerly  direction,  within  the  llmita 
of  a  city,  and  discovered  a  train  coming  towards 
him,  and,  to  avoid  said  train,  stepped  from  the 
track  upon  which  he  was  walking  to  the  one  im- 
mediately  north,  and,  before  he  had  taken  more 
than  two  or  three  steps,  was  struck  and  killed  by 
the  engine  of  a  train  going  west,  and  the  acci- 
dent did  not  occur  in  a  public  street  of  the  utty, 
and  tbe  train  was  not  running  at  an  nnosual  rate 
of  speed,  or  In  violation  of  auy  ordinance  of  the 
city,  and  a  demurrer  was  sustained  to  the  evi- 
dence by  the  trial  court,  held,  that  it  was  not 
error. 

2.  Declarations,  to  he  admissihle  as  part  of 
the  res  geske,  must  be  contemporaneous  with  the 
principal  facts  which  they  serve  to  qualify  or  ex- 
plain. State  V.  Montgomery,  8  Kan.  831,  fol- 
lowed. 

(SvUobu*  Jfy  Green,  o.) 

Commissioners'  decision.  Error  from 
district  court,  Wyandotte  county;  Hon. 
O.  L.  Miller.  Judge. 

Sberrj  &  Hughes,  foi;  plalntin  in  error. 
Warner,  Bean  ^  Hagerwan  and  N.  H. 
Loomls,  lor  defendant  in  eror. 

Gbeen,  C.  Tbis  action  was  bronietat  by 
Henry  N.  Tennis,  as  administrator  ol  the 
estate  of  John  S.  Tennis,  deceased,  lu  the 
district  court  of  Wyandotte  county,  to  re- 
cover the  sum  of  ¥10,000  damages,  on  ac- 
count of  the  alleged  negligent  killing  of 
the  decedent.  The  record  discloses  that 
John  S.  Tennis  was  killed  under  the  fol- 
lowing circumstances:  On  the  afternoon 
of  August  SO,  1S87,  be  was  walking  on  the 
railroad  track  of  the  defendant,  in  a  west- 


erly direction, In  Kansas  Clty,Bome200feet 
from  a  coal-chute,  where  engines  took  on 
coal.  At  the  point  in  question  there  was 
a  double  track,  located  upon  a  till,  the 
south  side  of  which  sloped  downward 
some  20  or  80  feet  to  a  stream  called  "Jer- 
sey Creek ; "  the  other  side  of  the  All  was  a 
few  feet  above  the  natural  surface  of  the 
ground.  The  general  direction  of  the 
road  was  east  and  west,  but  west  of  tbe 
coal-chute  some  distance  the  railroad 
curved  towards  the  north.  Just  prior  to 
tbe  fatal  accident  the  decedent  was  ot>- 
served  walking  westward  upon  the  track 
used  for  east-bound  trains.  A  west- 
bound train  was  standiug  at  the  cual- 
chute,  taking  on  a  supply  of  tuel.  It  ap- 
pears that  the  deceased  was  within  30  or 
40  feet  of  this  train  when  it  was  coaling. 
Abont  the  time  he  reached  a  point  200  feet 
west  of  the  coaling  place,  an  east-bound 
train  camu  around  the  curve  In  front  of 
him.  In  tbe  mean  time  tbe  train  which 
had  been  standing  at  the  coal-cUute 
started  westward.  To  avoid  the  east- 
bound  train  tbe  deceased  stepped  from  tbe 
south  to  the  north  track,  and  bad  not 
taken  more  than  two  or  three  steps  t>efore 
he,  was  struck  and  Instantly  killed  by  the 
train  going  west.  The  train  was  running 
at  the  rate  of  12  miles  an  hour.  The  road 
had  been  in  operation  something  o  rer  a 
month  before  the  accident.  It  was  ad- 
mitted upon  the  trial  that  tbe  accident 
complained  of  did  not  occur  in  a  public 
street  of  the  city,  and  no  claim  was  made 
that  the  rate  of  speed  at  which  the  train 
In  question  was  running  was  in  violation 
of  any  ordinance.  The  case  came  on  for 
trial  on  the  23d  day  of  March,  1888.  be- 
fore the  court  and  jury,  and  upon  tbe  con- 
clusion of  tbe  evidence  for  the  plaintiff  the 
defendant  interposed  a  demurrer  to  theevi- 
dence.  on  the  ground  that  no  caase  of  ac- 
tion had  been  proved,  which  was  sus- 
tained by  the  court  ;  and  the  plaintiff  be- 
low brings  the  case  to  tbis  court,  alleging 
that  the  trial  coarterred  in  sustaining  the 
demurrer  to  the  evidence,  and  also  in  sus- 
taining an  objection  of  tbe  defendant  to 
a  question  asked  by  the  plaintllt  of  one  of 
the  witnesses,  as  to  what  statement  the 
engineer  made  In  regard  to  the  accident. 

The  first  and  principal  contention  of  the 
plaintiff  in  error  is  that  the  court  erred  in 
sustaining  the  demurrer  to  the  evidence; 
that  where  the  Injury  occurred  was  a 
sort  of  thoroughfare,  where  men,  women, 
and  chitdren  had  been  in  the  habit  of 
walking;  that  the  train  on  the  nortli 
track  wan  being  run  at  a  wanton  and 
reckless  rate  of  speed,  and  that  tbe  dece- 
dent was  run  over  and  killed  without  any 
notice  or  warning  whatever.  The  defend- 
ant in  error  insists  that  tbe  testimony  of 
the  plaintiff  showed  that  Tennis  was  a 
trespasser  upon  the  defendant'^  right  ot 
way,  and  the  negligence  of  the  deceased 
was  the  direct  cause  of  his  death;  that 
there  is  nothing  In  the  evidence  to  show 
wlllfuluesB  or  wantonness  upon  the 
part  of  the  railway  company ;  and  that 
the  demurrer  was  properly  sustained. 
Was  the  decedent  killed  under  such  cir- 
cumstances as  to  indicate  that  bis  death 
resulted  from  negligence?  It  so,  the  de- 
murrer should  have  been  overraled.  The 
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law  of  thin  juriadictioD  has  been  settled 
tbat  a  railroad  company  has  the  exclu- 
sive rigbtto  occupy,  use,  and  enjoy  )t8  rail- 
way trB:ck:  and  such  exclusive  rlgbt  Is 
absolutely  necessary  to  enable  It  to  prop- 
erly perform  its  duties;  and  any  person 
walking  upon  a  track  of  a  railway,  with- 
out the  consent  of  the  company,  Is  held  )n 
law  to  be  there  wrongfully, and,  therefore, 
to  be  a  trespasser;  and,  in  case  of  an  in- 
jury happening:  to  such  person  so  tres- 
passing upon  it  from  the  movement  or 
operation  of  the  cars  of  the  company 
over  It,  he  is  without  remedy,  unless  it 
be  proved  by  affirmative  evidence  that  the 
injuries  resulted  from  culpable  negligence 
after  the  deceased  was  noticed  upon  the 
track.  Mason  v.  Railway  Co.,  37  Kan. 

We  do  not  think  the  evidence  indicated 
that  the  public  had  acquired  any  right  to 
the  railroad  track  as  a  thoroughfare,  with 
the  conseiit  of  the  railway  company.  The 
road  hud  been  In  operation  but  a  short 
time,  and  it  could  hardly  be  contended 
that  the  use  of  the  track  bad  been  acquired 
by  prescription.  The  settled  policy  of  the 
law  is  to  make  the  track  ot  a  railroad, 
which  is  exclusively  the  road-way  of  the 
company,  and  upon  which  carsare  operat- 
ed by  steam  and  kindred  agencies,  clear  of 
all  obstruction  which  might  Impede  the 
tree  and  exclusive  use  of  the  track,  for  the 
purpose  for  which  it  was  constructed. 
There  seems  to  be  sound  reason  tor  this 
policy.  It  is  stated  by  Mr.  Justice  Faxson 
in  the  case  of  Mnlberrin  v.  Railroad  Co., 
81  Pa.  St.  366:  '*\Ve  hold  these  corpora- 
tions to  a  strict  line  of  responsibility 
whenever  pasttengers  are  injured  by  acci- 
dents to  tbeir  trains.  It  follows  tbat  we 
shoold  be  equally  emphatic  as  to  tb^r 
control  of  tbeir  tracks.  Except  at  cross- 
ings, where  the  public  have  aright  otway, 
a  man  who  steps  his  foot  upon  a  railroad 
track  does  so  at  his  peril.  The  company 
have  not  only  a  right  ot  way,  but  such 
right  iB  exclusive  at  all  times  and  for  all 
purposes.  This  is  necessary,  not  only  for 
the  proper  protection  of  the  company's 
rights,  but  also  for  the  safety  olthe  travel- 
ing public.  It  Is  not  right  tbat  the  lives 
of  luindreds  of  persons  sbonld  be  placed  in 
peril  for  the  convenience  of  a  single 
foolhardy  man.  who  desires  to  walk  upon 
the  track.  In  England  it  is  a  penal  otfense 
tor  a  man  to  be  found  unlawfully  upon 
tbe  track  of  a  railroad.  It  would  add 
materially  to  tbe  public  safety  wei-e  there 
A  similar  law  here. "  The  law  would  have 
a  different  application  where  a  railroad 
track  was  laid  in  a  public  street.  The 
rights  ot  the  public  and  the  railroad  com- 
pany, respecting  the  use  oi  the  same, 
would  be  mutual.  Railway  Co.  v.  Phillips, 
112  Ind.  69. 13  N.  E.  Rep.  132.  It  is  claimed 
that  the  place  where  the  decedent  was 
killed  was  almost  a  public  thoroughfare, 
and  made  so  by  people  passing  up  and 
down  the  track;  and  that  it  was  gross 
negligence  for  the  defendant  to  run  Its 
tj*alus  at  such  a  high  rate  ol  speed  as  to 
,  endanger  tbe  Uvea  of  persons  walking  up- 
on its  road.  Admitting  that  such  was  tbe 
case,  still  a  duty  rested  upon  the  decedent 
to  keep  a  sharp  lookout  for  trains  from 
both  direcUons.  He  must  have  known 
tbat  trains  passed  over  the  Hue  at  frequent 


Intervals.  He  certainly  knew  of  the  traiu 
at  tbe  coal-chute,  and  the  direction  in 
which  It  was  going.  Hecould  see  tbe  con- 
dition of  the  fill  in  front  ot  him,  and  de- 
termine whether  it  was  a  safe  place  to 
venture  or  not.  Tbe  evidence  wan  to  the 
effect  tbat  be  saw  the  east-bound  train- 
coming  around  the  curve,  and  stepped 
from  the  south  to  the  nortb  track,  but  a 
few  feet  In  front  ot  tbe  west-bound  train. 
We  think  the  engineer  ot  this  train  had 
the  right  to  assume  that  the  decedent 
would  get  oS  the  track  in  time  to  avoid 
danger,  and  there  would  not  be  willful- 
ness In  letting  his  train  moveon.  Wetblnk 
the  fact  that  he  did  leave  one  track  and 
pass  to  tbe  other  strengthened  the  en- 
gineer la  this  assumption,  tbat  the  man 
would  avoid  tbe  danger  from  tbe  approach- 
ing train,  and  there  would  be  no  necessity 
for  his  giving  any  signals  or  stopping  his 
train.  Again,  the  evidence  clearly  indicat- 
ed that  tbe  decedent  stepped  but  atow  feet' 
in  front  of  the  moving  traiu:  that  be  bad 
taken  bat  two  or  three  steps  before  the 
englnt  struck  htm.  A  signal  would  have 
been  of  no  avail,  and  the  train  could  not 
have  been  checked  In  time  to  prevent  tbe 
accident.  It  is  now  the  settled  rule  in 
this  and  other  states,  where  the  plaintiff 
seeks  to  recover  tor  injuries  on  the  ground 
ot  defendant's  negligence,  that,  if  the  ordi- 
nary negligence  oi  the  plaintiff  directly  or 
proximately  contributed  to  tbe  jnjary,  he 
cannot  recover,  unless  the  injary  was 
intentionally  or  wantonly  caused  by  the 
defendant.  Railway  Co.  v.  Adams,  S3 
Kan.  427,  6  Pac.  Rep.  520.  and  authorities 
there  cited.  Whenever  persons  undertake 
to  Qse  a  railroad  track  as  a  footway,  they 
are  supposed  to  do  so  with  full  knowledge 
and  understanding  of  its  dangers,  and 
they  assume  the  risk  of  all  its  perils.  Rail- 
road Co.  V.  State.  62  Md.  479;  McLaren  v. 
Railroad  Co..  8  Amer.  &  Eng.  R.  Caa.  219; 
RaUroad  Co.  v. Goldsmith, 47  Ind.43;  Rail- 
road Co.  v.  Houston,  95  U.S.  702;  Rail- 
road Co.  V.  Jones,  Id.  442;  1  Tbomp.  Neg. 
453,  459;  Morris^  v.  Railroad  Co.,  126 
Masis.  877;  Railroad  Co.  v.  Monday,  49 
Ark.  262,4  8.  W.  Rep.  782;  Willfams  v.  RaU- 
road  Co.,  72  Cal.  12U,  IS  Pac.  Rep.  219;  Rail- 
road Co.  V.  Hummell,  44  Pa.  St.  S7S.  In  a 
recent  case  decided  by  the  supreme  court 
of  California,  where  tbe  decedent,  while 
walking  along  a  railroad  track  without 
license,  was  run  into  and  killed  a  distance 
ot  lud  yards  from  a  crossing  behind  bim, 
from  which  direction  the  train  wae  com- 
ing, the  engine  was  In  a  reversed  pmltion, 
and  there  was  no  head-light  orcow-catch- 
er  on  tbe  tender;  the  bell  was  not  rung, 
nor  was  tbe  whistle  blown  at  tbe  cross- 
ing, though  provided  for  by  statute.  Had 
such  signals  been  given,  decedent  would 

f>robably  have  heard  them,  and  escaped 
njury.  He  was  not  seen  by  the  englneei 
until  after  tbe  accident.  It  was  held  tbat 
tbe  decedent  waa  a  mere  trespasser,  to 
whom  the  company  owed  no  duty,  end 
therefore  it  is  not  liable.  Toomey  v.  Rail- 
road Co.,  <Cal. )  24  Pac.  Rep.  1074.  The  rule 
bas  been  stated  by  JndgeCooIey,ln  his  book 
on  Torta,  p.  660:  "Tbe  general  duty  of  a 
railway  company  to  run  its  trains  with 
care  becomes  a  particular  duty  to  no  one 
until  be  is  in  a  position  to  have  a  right  to 
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complain  of  the  neslect.  Tbp  tramp  who 
steals  a  ride  cannot  Insist  that  It  isa  duty 
tu  him.  Neither  can  he,  when  he  makes 
a  btfchway  of  tne  railway  track,  and  is  in- 
jured by  the  train."  It  was  held  in  Iowa 
that  a  railroad  company  did  not  owe  to 
trespaBR(>r8  upon  Its  track  such  care  that 
an  engineer  wae  required  to  look  one  for 
them ;  bat,  after  discovering  them,  it 
wonld  be  neg:liKence  not  to  nse  every 
means  to  avoid  IntlictlDgr  Injury.  Masser 
V.  Railroad  Co.,  68  Iowa.  602,  27  N.  W. 
Rep.  776,  Wethink,  under  the  facts  in  this 
case,  and  the  gn.at  weiRht  of  authorities, 
the  demurrer  to  the  evidence  was  properly 
sustained . 

It  ts  next  contended  that  the  court  erred 
In  sustaining  an  objection  to  a  question 
asked  oneof  the  witnesses  for  the  plaintiff, 
as  to  what  the  engineer  said  aboutthe  ac- 
cident. The  transaction  was  complete. 
The  train  bad  run  a  little  more  than  the 
length  of  Itself,  and  stopped,  and  was 
standing  some  little  distance  from  where 
the  man  was  struck,  and  the  witness  stat- 
ed that  some  five  minutes  after  he  walked 
across  to  the  place;  and  he  was  asked  If 
he  had  any  conversation  with  theenglneer, 
which  was  objected  to  andsustained.  To 
have  made  the  statement  of  theenglneer 
admlHsit>letbe  declaration  attempted  tn  be 
drawn  from  talm  mast  have  constituted  a 
part  of  the  res  geatx;  that  Is,  the  state- 
ment must  have  been  connected  with,  and 
part  of,  tbe  transaction  In  question.  Any 
statement  the  engineer  might  have  made 
would  have  been  concerning  a  past  and 
-completed  transaction,  and  hence  would 
have  been  incompetent  evidence  against 
the  railway  company  to  prove  themanuer 
andcauseof thedecedent'sdeath.  Thefact 
that  tbe  statement  was  made  In  five  min- 
utes after  the  accident  wonld  not  render 
theevklenceadmiB8lble.lt  the  conversation 
referred  to  a  past  occurrence,  and  not  con- 
nected with  the  res  geBtOi.  "There  must 
be  concurrence  in  point  of  time  between 
the  act  aud  the  declaration  ;  otherwise  it 
Is  but  a  narrative  of  what  has  been,  or 
an  assertlop  of  what  will  be,  done."  State 
v.  Montgomery,  8  Kan.  B61;  Swenson  v. 
Aultman,  14  Kan.  273;  State  v.  Pomerov, 
25  Kan.  350;  Jenkins  v.  L«viB,  Id.  479; 
Railway  Co.  v.  Frny.  35  Kan.  700,  12  Pac. 
Rep.  98;  Dodge  t.  Chiids,  38  Kan.  529,16 
Pac.  Rep.  815.  We  recommend  an  affirm- 
ance of  the  Judgment. 

Bt  tbe  Coubt.  It  is  so  ordered;  all  tbe 
Justices  concdrrlng. 

(«  Kan.  462)   


Hbntig  v.  Southwestern  Mdt.  Ben. 

Abs'n  et  a/. 
(£rupre77te  Court  of  Kansas.  Feb.  7,  1891.) 
ArroK^fBT's  LiBN  —  MnrciL  BBNsriT  iNstrauroB 

— ESTABUaHHENT  OF  LlKN. 

1.  An  action  against  a  mutual  life  Insurance 
SssoeiatioD  and  a  person  holding  an  insurance 
certificate  In  such  association,  to  enforce  an  at- 
torney's Hen  for  services  for  the  holder  of  such 
certificate,  cannot  be  Joined  with  an  action  on  an 
official  bond  given  Toy  the  officers  of  the  assooia- 
tioa,  under  cnapter  181  of  the  Session  Laws  of 
1885. 

2.  In  a  petition  against  an  assessment  insur- 
ance association  to  establish  an  attorney's  lieu, 
it  is  necessary  to  allege  that  Uie  funds  upon 


which  a  Hen  is  claimed  were  a  part  of  tbe  pro- 
ceeds of  the  assessment  made  on  account  of  the 
death  of  tbe  person  named  in  the  certificate,  up- 
on which  the  judgment  had  been  rendered  where- 
in the  services  had  been  performed,  or  allege 
that  tbe  company  had  funds  sufflcient  to  pay  the 
claim  out  of  the  sorplns  fnnd  of  the  oompony. 
(SyUabut  by  Green,  C.) 

Commisslonera'  decision.  Error  from 
district  court,  Bliawnee  county;  John 

Guthrie,  Judge. 

F.  G.  Hentiji  an^  E.  A.  Av8tin,1or  jAalu- 
tin  in  error.  Joboson,  Martio  &  Keeler^ 
tor  defendant  In  error. 

Orbbn,  C.  This  action  was  commeneed 
In  the  district  court  of  Shawnee  county  to 
oiforce  the  payment  of  an  attorney's  lien. 
As  a  first  cause  of  action,  the  claim  la 
made  in  tbe  "amended  and  consolidated  * 
petition  that  one  George  P.  White  held  a 
certihcate  of  membership  In  the  Soutti- 
western  Mutual  Benevolent  Association 
on  tbe  life  of  his  wife,  who  had  died,  for 
tbe  sum  of  $2,600;  that  the  plalntitF,  who 
was  ta  practicing  attorney,  had  made  a 
contract  with  White,  whereby  it  was 
agreed  between  them  that  the  plaintiff 
was  to  collect  said  certificate,  and  for  bis 
services  wasto  have  a  sum  equal  to  50  per 
cent. of  theamountofsaidcertificate;  tha,t 
he  sued  tbe  insurance  company,  and  ob- 
tained a  Judgment  thereon  for  $1,360  ou 
the  26th  day  of  July.  1886;  that  on  the 
17th  day  of  November,  1886,  the  insurance 
company  had  money  in  its  hands  due  and 
owing  the  said  George  P.  White,  and  the 
plaintiff  gave  a  notice  to  the  company  Id 
writing  that  he  claimed  a  lien  upon  tbe 
money  in  its  hands  due  White,  to  the 
amount  of  $1,200,  for  his  fees;  that  he  filed 
a  copy  of  said  notice  with  the  clerk  of  the 
district  court;  that  the  Insurance  com- 
pany afterwards  settled  with  White,  with- 
out his  knowledge,  by  an  assignment  of 
the  Judgment  to  J.  W.  Brown,  one  of  the 
defendants,  who  caused  a  satisfaction  to 
be  entered  of  said  Judgment.  For  a  sec- 
ond cause  of  action,  the  plaintiff  declares 
upon  a  bond  given  by  the  Insurance  com* 
pauy,  under  chapter  181  of  the  Session 
Laws  of  1885;  and,  as  a  breach  of  tbe 
bond,  says  "that  they  failed,  n^lected, 
and  refused  to  proper  payment  and  dis- 
bursement make  of  the  sum  of  twelvehun- 
dred  and  fifty  dollars,  which  came  into 
their  hands,  to  the  legitimate  purposes  uf 
tbe  association,  bnt  caused  the  same  to 
be  paid  to  George  P.  White  and  J.  W. 
Brown. "  The  action  la  against  tbe  asso- 
ciation and  the  bondsmen  and  George  P. 
White,  but  no  service  was  made  uponblm. 
A.  demurrer  was  Interposed  to  this  peti- 
tion on  the  ground  that  several  causes  of 
action  were  Improperly  Joined,  and  that 
it  did  not  state  facts  sufflclent  to  consti- 
tute A  causeof  action.  The  demurrer  was 
sustained,  and  the  plaintiff  In  error  bringF 
the  case  here,  and  asks  a  reversal  of  this 
ruling  of  the  court  below. 

A  number  of  errors  are  assigned  to  the 
rulings  of  the  court  prior  to  the  filing  of 
the  last  amended  petition.  It  Is  not  nec- 
essary for  us  to  pass  upon  tbem,  becaune 
the  plaintiff.  In  filing  his  pleading  and 
complying  with  the  order  of  the  court, 
waived  any  right  to  complain  of  the  ur- 
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der.  Harlng  filed  his  "consolidated  and 
ameDdud  petition."  no  substantial  right 
of  hiH  has  been  thereby  prejudicially  atfect- 
«1.    Lindh  v.  Orowley,  26  Kan.  47. 

Can  the  cause  of  actioDlor  an  attorney's 
lien  be  unitetl  with  an  action  on  the  bond 
given  by  the  assoclatlun,  under  chapter 
131  ol  the  Session  I^wb  of  1885?  This, 
eourt  ban  held  that  the  bond  given  is  an 
ofllclal  boDd.and  not  a  corporation  bond. 
The  promlBB  Is  made  Inr  the  officers,  and 
not  the  astjoelatton  Itself.  AsBOclation  v. 
Lemke,  40  Kan.  664,  20  Pac.  Kep.  512.  The 
^ving  of  this  bond  is  a  statutory  require- 
ment, and  constitutes  one  separate  and 
diatlnet  transaction,  and  Is  in  no  way 
connected  with  the  transaction  cot  of 
which  the  claim  of  the  plaincltf  arose,  In 
which  he  claims  un  attorney's  Hen.  His 
contract  with  White,  his  suit  against  the 
association,  and  his  effort  to  obtain  a 
Hen  grew  out  ol  one  transaction;  but  the 
liability  on  the  otflclal  bond  is  an  entirely 
dllferent  transaction.  Each  cause  of  ac- 
tion attempted  to  be  stated  in  the  plead- 
ing did  not  arise  on  t  of  the  same  transac- 
tion or  the  saifte thing  done.  One  wasthe 
failure  of  White  to  make  proper  compen- 
sation to  hlB  attorney,  and  the  neglect  of 
the  association,  after  notice  given,  to  pay 
the  amount  claimed :  all  growing  out  of 
the  contract  made  with  White  for  certain 
aervices.  The  other  Is  the  official  llablltty 
of  certain  persons  in  giving  a  bond  that 
certain  ofScers  of  an  insurance  associa- 
tion will  faithfully  perform  what  will  be  re- 
quired of  them  during  thelrterms  of  office. 
It  is  quite  apparent  that  each  cause  ot  ac- 
tion arose  out  of  entirely  different  trans- 
actions. It  will  be  seen,  too,  at  a  glance, 
ttaat  The  several  defendants  are  not 
charged  In  the  same  character.  The  de- 
fendants in  each  cause  of  action  must  be 
the  same;  that  Is,  all  the  parties  must 
be  affected  by  each  cause  of  action.  The 
laDKUuge  of  section  83  of  the  Code  is: 
"Bat  the  causes  so  united  must  all  belong 
to  one  uf  these  causes,  and  must  affect  all 
of  the  parties  to  the  action,  except  in  ac- 
tions  to  enforce  mortgages  or  other  liens. " 
The  first  cause  of  action  in  this  case  does 
not  affect  the  boodsmeu,  who  are  alleged 
to  be  liable  In  a  representative  character. 
It  Is  one  of  the  prerequisites  to  the  uniting 
of  different  causes  of  action  that  all  of  the 
causes  of  action  must  affect  all  the  parties 
to  the  action.  Pomeroy's  Bern.  &  Rem. 
Bights,  §  479;  Bliss,  Code  PI.  §  123;  Harsh 
V.  Morgan,  1  Kan.  293.  We  think  the 
plaintiff  rull'>d  to  state  facts  sufflcient  In 
his  first  cause  ot  action.  The  allegation 
that  the  association  had  money  In  Its 
hands  due  White,  at  a  certain  time,  was 
not  sufficient  to  require  the  defendants  to 
answer.  It  appears  from  thu  petition 
that  one  of  the  defendants  was  an  insur- 
ance company,  organised  on  the  mutual 
-plan,  and  the  only  way  It  hud  of  ralHlnic 
funds  to  pay  a  particular  certificate  was 
to  make  assessments  upon  tlie  members 
when  a  death  occurred:  and  there  Is  no 
all^ation  in  the  petition  that  the  sum  ot 
money  on  band  was  derived  from  an  as- 
sessment made  on  account  of  the  particu- 
lar certificate  sued  upon  in  the  original 
action  against  the  association.  The  of- 
ttCOTB  of  the  association  could  only  be  re- 


quired to  pay  the  particular  loss  oat  of 

the  funds  derived  from  the  assessment 
made  on  account  ot  it,  unless  it  was  shown 
that  they  had  asurplus fund  in  thetreaeury 
of  the  association  out  of  wliich  it  could 
be  paid.  The  officers  of  such  societies  are 
trustees  ot  the  funds  of  the  association, 
and  should  be  held  to  a  strict  account  of 
each  particular  fund.  We  think  the  de* 
murrer  was  properly  sustained. 

It  appears  Irom  the  record  that  no  serv- 
ice was  made  upon  the  defendant  George 
P.  White.  We  think  he  is  a  necessary 
party  In  that  branch  ot  this  action  in  re- 
gard to  the  establishment  ot  the  plalutl&'s 
right  .to  an  attorney's  lien,  and  would 
suggest  that  service,  should  be  made  upon 
him  before  farther  action  is  taken  In  the 
case.  We  recommend  an  affirmance  of  the 
Judgment. 

Per  Curiam.  It  is  so  ordered;  all  the 
J  ustices  concurring. 


  (46  Ksn.  4U] 

Chicago,  K.  &  N.  Ry.  Co.  t.  Crrx  off  Man- 
hattan et  al. 
(Stqireme  Court  of  Karwos.  Feb.  7, 1881.) 
Railroad  Aid  Bond9 — Depot  Faoilitrs — Limit- 

ING  ISflCB. 

Section  S,  c.  90,  Hess.  Laws  1685,  (para- 
graph 797,  Gen.  St  1889,)  does  not  cwntrol  or 
liinit  the  utoount  of  bonds  to  be  issaed  under  the 

pro7iaiOQS  of  chapter  67,  Seas.  Laws  1886,  (par- 
agraph 1305,  Oen.  St.  1889,)  ailthoriziog  cities  of 
the  first  BQd  second  class  to  issue  bonds  for  the 
purpose  of  aiding  railroad  companies  In  securing 
depot  groDnds  and  terminal  faollltles. 
{SyUabus  by  Oie  Court.) 

Original  proceeding  In  mandamns. 

M.  A.  Low,  J.  D.  McFart&nd,  and  John 
E.  Hessln,  for  plaintiff.  Sam  Kimball,  for 
defendant. 

UoBTON,C.  J.  This  is  an  original  action 
of  mandamus  to  compel  the  mayor  and 
council  of  the  city  of  Manhattan  to  issue 
to  the  Chicago,  Kansas  &  Nebraska  Rail- 
way Company  $15,000  ot  bonds  of  that 
city.  The  action  Is  submitted  upon  an 
agreed  statement  of  tacts,  which  shows 
that  on  the  17th  day  ot  June,  1SS7,  a  peti- 
tion was  presented  to  the  mayor  and 
council  of  the  said  city  of  Manhattan, 
Blgned  by  more  than  two-fifths  of  the  resi- 
dent tax-payers  of  said  city,  praying 
that  an  election  be  held  to  vote  upon  the 
question  of  Issuing  the  bonds;  that  the 
mayor  and  couucil  acted  upon  the  peti- 
tion, and  ordered  the  election;  that  proc- 
lamation was  made;  that  on  tlie5thday 
of  July,  1887,  the  election  was  held;  that 
the  returns  of  the  votes  cast  at  the  elec- 
tion were  canvassed,  and  by  the  canvass 
it  was  ascertained  and  declared  that  the 
proposition  to  vote  the  bonds  had  carried 
by  a  majority  ot  22  votes;  that  the  elec- 
tion was  held,  and  the  bonds  voted,  under 
and  pursuant  to  chapter  67  of  the  Laws 
of  1S86,  commonly  known  as  the  "Termi- 
nal FacilltieB  Act;"  that  all  of  the  provis- 
ions and  conditions  of  the  act  were  duty 
complied  with;  and  that  aftepwards  the 
plaintiff  demanded  ot  the  defendants  that 
they  issue  the  bonds,  which  was  refused. 
The  assessed  value  of  all  taxable  property 
witbiu  the  city  ot  Manhattan,  as  shown 
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by  the  fiRBesflment  booke  and  records  In 
the  office  of  the  county  clerk  of  the  coun  ty 
of  Riley,  for  the  year  1886,  la  the  sum  ol 
$594,000;  for  the  year  1887,  the  sum  of 
9607,400;  for  the  year  1888,  the  sum  of 
Y723,(>40.  The  defeudants  refused  to  iasue 
the  bonds  upon  the  ^ouDds — First,  that 
the  house  and  senate  Journals  of  1886  show 
affirmatively  that  no  law  was  at  that 
time  pasued  entitled  "Ad  act  to  authorize 
cltlen  of  the  first  nnd  second  class  to  issue 
bonds,"  etc.,  known  as  "House  Bill  No. 
301 and,  secozif/,  that,  If  they  Issue  the 
¥15.000  of  bonds  voted  at  the  election,  the 
bonded  Indebtedness  of  the  city  would 
then  exceed  10  per  cent,  of  the  valoe  of  the 
taxable  property  within  the  city,  and 
that,  by  virtue  of  section  6  of  chapter  99  nf 
the  Laws  of  1885,  cities  of  the  second  class 
are  prohibited  from  Issuing  bonds  In 
excess  of  that  amount.  Parasrapb  797, 
Gen.  St.  1889.  The  title  of  the  act  of 
1886  In  the  enrolled  bill  on  file  In  the  office 
of  the  secretary  uf  state  reads :  "  An  act 
to  authorize  cities  of  the  first  and  second 
class  to  issue  bonds  for  the  purpose  of 
aiding  railroad  companies  In  securing  and 
paying  for  lands  for  right  of  way.  depot 
grouDds,  and  terminal  facilities."  The 
body  of  the  act  embraces  cities  of  the  sec- 
ond class,  as  well  as  cities'  of  the  first 
class. 

Upon  the  authority  of  State  'v.  Fran- 
da.  26  Kan.  724,  it  must  be  held  that 
the  title  of  the  act  of  1886  was  properly 
agreed  to,  and  that  the  act  was  properly 
passed  and  approved.  In  that  case  it  was 
decided,  among  other  things,  that  "  the  en- 
rolled statute  on  file  in  the  office  of  the 
secretary  of  state  is  very  strong  presump- 
tive evidaice  erf  the  regularity  of  the  pas- 
sage of  the  statute,  and  of  Its  validity; 
and  It  Is  conelusive  evidence  nf  such  regu- 
larity and  validity,  unless  the  Journals  of 
the  legislature,  clearly,  conclusively,  and 
beyond  all  donbt,  show  Chat  the  act  was 
not  passed  regularly  or  legally."  The 
serious  question  In  this  case  Is  whether 
the  limitation  of  the  bonded  Indebtedness 
of  a  city  of  the  second  class  to  10  per  cen  t. 
of  the  assessed  value  of  Its  taxable  prop- 
erty, as  prescribed  by  section  5,  c.  99,  of 
the  Session  Laws  of  1885,  (paragraph  797. 
Gen.  at.  1889,)  limits  the  amount  of  the 
aid  that  maybe  extended  to  a  railroad 
company  under  chapter  67,  Sess.  Laws  1H86, 
(parajFFapb  1805,  Qen.  St.  1889.)  Id  1872 
the  legislature  of  the  state  passed  an  act 
to  Incorporate  cities  of  the  second  class, 
and  to  repeal  former  acts.  Section  40  of 
that  act  reads:  "At  no  time  shall  all  the 
bonded  iijdebtedness  of  any  city  of  the 
second  clasn  exceed  twenty  per  cent,  of 
the  assesHed  value  of  all  the  taxable  prop- 
erty within  said  city,  as  shown  by  the  as- 
sessment books  of  the  year  previous  to 
the  one  on  which  the  last  Issue  of  bonds 
was  made."  In  1885  the  legislature 
amended  said  section  40  so  as  to  read ; 
"At  notime  shall  the  bonded  indebtedness 
of  any  city  of  the  second  class  exceed  ten 
percent,  of  the  ass^Ned  value  of  all  the 
taxable  property  within  said  city,  as 
shown  by  the  assessment  books  of  the 
year  previous  to  the  one  on  which  the 
last  issue  of  bonds  was  made:  provided, 
bonds  issued  for  improvements  for  which 


a  special  tax  is  levied  upon  the  property 
Improved  shall  not  be  Inclnded  In  estimat- 
ing said  bonded  indebtedness:  and  pro- 
vided, further,  thatnothlng  In  this  section 
shall  l>e  construed  to  prevent  the  Issuing 
of  bonds  to  refund  existing  bonded  indcbt- 
edn^. "  The  act  of  1873  made  no  provis- 
ion for  cities  of  the  second  class  to  sub- 
scribe for  stock  to  any  ^Uroad  company, 
or  to  Issue  bonds  tor  the  purpose  of  aid- 
ing any  railroad  company.  An  examina- 
tion of  the  various  provisions  of  the  act 
of  1872,  and  the  amendments  thereto,  ren- 
ders it  doubtful  whether  that  act  was  in- 
tended to  apply  to  any  bonds  except  those 
referred  to  or  Issued  ander  that  act-  We 
need  not  decide  this  question  at  this  time, 
Chapter  67.  Sees.  Laws  1886.  Is  the  latest 
statute,  and  Iscompletelnltselt.  It  covers 
4:he  entire  subject-matter  therein  referred 
to.  It  contains  a.  limitation  upon  the 
amount  of  bonds  to  be  issued  '«o  any  rail- 
road company.  Ttiie  Is  as  follows:  "That 
no  city  of  the  first  class  shnll  extend  aid 
under  this  act  to  anyone  railroad  com- 
pany to  a  greater  amount  than  thirty 
thousand  dollars,  and  no  £ity  of  the  sec- 
ond class  shall  extend  aid  under  this  act 
to  any  one  railroad  company  to  a  greater 
amount  than  twenty  thousand  dollars: 
provided,  that  aid  shall  not  be  extended 
to  any  railroad  under  this  act  which  has 
received  aid  from  the  same  city  under  any 
former  act."  We  think,  therefore,  that 
section  5,  c.  99,  Sees.  Laws  1885,  does  not 
control  or  limit  the  provisions  of  said 
chapter  67,  Sess.  Laws  1886.  State  v. 
Studt,  31  Kan.  245, 1  Pac.  Rep.  635;  State 
V.  Commissioners,  36  Kan.  150, 10  Pac.  Rep. 
535;  Quiucy  v.  Jackson,  113  n.  S.  332,  S 
Sup.  Ct.  Rep.  544;  Com.  v.  Commission- 
ers, 40  Pa.  St.  848;  Amey  v.  Allegheny 
City,  24  How.  364.  Upon  a  careful  consid- 
eration of  all  the  statutes  referred  to,  we 
are  of  opinion  that  the  reasons  of  the  de- 
fendants for  the  refusal  to  issue  the  bonds 
voted  are  not  sufficient  in  law.  The  per- 
emptory writ  of  maodamas  will  be  Issued 
as  prayed  for.  All  the  Justices  concurring. 


Cbobs  t,  Stetrns. 


(4B  Ksn.  40) 


(SuprenM  Court  of  Kimmt.   Feb.  7, 1891.) 

Fractick— Sbrvicb  op  Ahbxdbd  Pbtitiok. 
1.  Uoder  sectloD  136.  a  plaintiff  who  1b  com- 
pelled to  flle  an  ameDded  pctitioD  by  an  order  of 
the  court,  such  petition  being  challenfred  by  a 
motion  directed  against  it,  is  not  required  Xo 
serve  a  copy  of  the  amended  petition  on  the  de- 
fendant. 

3.  A  defendant  who  flies  a  motion  directed 
against  the  petition  of  the  pl^nUff  is  bound  to 
take  notice  of  the  ruling  at  the  court  on  aaid  mo- 
tion. 

(SyUainu  by  Simipaon,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Harper  county;  J.  T.  Hbb- 
BiCK,  Judge. 

Hatton  &  Ruggles,  for  plaintiff  in  error. 
George  K  MeMabon,  tor  d^endant  In 
error. 

SiMPBOx,  G.  ThlB  action  was  com- 
menced In  the  district  court  of  Harper 

county  on  the  29th  day  of  September. 

upon  an  alleged  contract  for  services 
that  Stevens  claims  that  GrtMS  employed 
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blm  to  iterfonn.  On  the  14th  day  ot  Octo- 
ber(>oM  filed  a  motion  to  require  Stevms 
to  amend  his  petition,  and  state  whether 
or  not  the  contract  was  a  written  or 
verbal  one.  At  the  time  the  motion  was 
filed,  we  thluk  the  record  shows  that  the 
court  was  In  seBslon,  and  continued  for 
some  time,  bat  no  one  called  the  motion. 
At  the  January  term.  1887,  the  attorney 
d  Stevens  called  the  attention  of  the  court 
to  the  motion,  and  It  was  sustained,  and 
leave  was  given  Stevens  tu  amend  bis  peti- 
tion within  10  days  from  the  6th  day  of 
January,  with  leave  to  Cross  to  plead  to 
the  amendRd  petition  within  10  days.  At 
the  time  this  motion  was  called  to  the 
attention  of  the  district  conrt  and  the  or- 
der made  to  file  an  amended  petition, 
neither  Cross  nor  his  attorneys  were  pres- 
ent. Stevens  caused  an  amended  petition 
to  be  filed  on  the  7th  day  of  January,  1887. 
The  April  term  of  the  court  paused  by,  and 
at  the  June  term,  Stevens  produced  his  wit- 
ness. A  default  was  entered,  and  Jodp^- 
ment  rendered  In  favor  ot  Stevens  for  96C3 
and  costs.  Neither  Cross  nor  his  attor- 
neys had  knowledge  of  the  rendition  of 
such  judgment  until  a  day  or  two  before 
the  7th  day  ot  July,  but  on  that  day  Cross 
filed  a  motion  In  said  action  to  set  aside 
eald  judgment,  and  for  leave  to  file  au  an- 
swer to  the  amended  petition.  This  mo- 
tion was  supported  by  the  affldaplts  of 
Cross  and  Hatton  &  Rnggles,  his  attor* 
neys,  showing  that  none  ot  them  had 
knowleilge  or  notice  that  their  motion  to 
compel  Stevens  to  amend  his  petition  had 
been  sustained,  or  that  tfae  plaintiff  had 
obtained  leave  to  amend  his  petition. 
The  motion  of  Cross  to  compel  an  amend- 
ment to  the  petition  of  Stevens  was  noted 
on  the  motion  docket  in  these  words: 
"Oct.  14,  18S6.  Geoi^e  B.  Stevens  vs. 
George  D.  Cross.  Motion  to  require  plain- 
tiff to  state  In  his  petition  wheth'^r  con- 
tract or  agreement  was  In  writing  or 
verbal.  Hatton  ft  Kuggles."  On  the 
margin  of  the  motion  docket  there  was  an 
entry  in  the  handwriting  of  the  Judge  of 
the  court,  as  follows:  "Jan.  5,  18R7. 
Sustained.  10  days  given  to  file  amended 
petition;  lOdaysto  defendant  to  plead.** 
A  somewhat  fdmtlar.  entry  was  made  by 
the  clerk  In  the  "minute  docket,"  but  no 
Journal  entry  was  made  of  the  ruling  on 
the  motion.  Pending  the  motion  to  va- 
cate and  set  aside  the  final  Judgment, 
Stevens  filed  a  motion  for  a  nunc  pro 
tune  entry  to  be  made  on  the  Journal  of 
the  court,  showing  that  the  motion  of 
Cross  to  thf!  petition  bad  been  sustained, 
and  leave  given  to  file  an  amended  peti- 
tion, and  10  days  allowed  within  which 
to  plead  to  the  amended  petition.  The 
court  sustained  the  motion  tor  the  nunc 
pro  tunc  order,  and  overruled  the  motion 
to  vacate  and  set  aside  the  Judgment. 
Exceptions  to  these  rulings  were  saved, 
and  we  are  askeil  to  review  them. 

The  first  proposition  pt  counsel  tor  the 
plaintiff  In  error  is  that  a  copy  of  the 
amended  petition  should  have  been  served 
nn  Cross,  and  this  was  not  done,  and 
hence  Cross  had  no  notice  or  knowledge 
of  the  disposition  of  his  motion.  That  the 
only  records  of  the  district  court  that  Im- 
part notice  are  an  appearance  docket, 
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Journal,  the  Judgment,  and  execntlon 
dockets.  That  the  entry  on  the  motion 
docket,  or  the  minute  docket  of  the  clerk, 
does  not  bind  them.  They  also  rely  un 
section  130  ot  the  Code,  which  provides 
that  "  the  plaintiff  may  amend  his  petition 
without  leave  at  any  time  belore  the  an- 
swer Is  filed,  without  prejudice  to  thn  pro- 
ceedings; but  notice  of  such  amendment 
shall  be  served  on  the>  defendant  or  his  at- 
torney, and  the  defendant  shall  have  the 
same  time  to  answer  or  demur  thereto,  as 
to  the  original  petition."  This  section  has 
no  application  to  the  facts  presented  by 
this  record.  In  this  case  a  motion  was  di- 
rected against  the  petl  tlon  that  was  sus- 
tained by  the.  court,  and  leave  given  to 
file  an  amended  petition  within  a  limited 
time.  The  amendment  was  not  a  voltm- 
tary  one,  as  Is  contemplated  by  this  sec- 
tion of  the  Code ;  and  we  do  nut  believe, 
under  all  the  circumstances  of  this  case, 
that  the  plaintiff  was  required  to  serve 
notice  of  the  filing  ot  the  amended  peti- 
tion. The  motion  was  filed  by  Cross.  It 
primarily  was  the  duty  ot  his  attorneys 
to  call  It  up  for  discussion  and  ruling.  It 
they  neglected  to  do  so,  the  attorneys  of 
Stevens  had  the  ilght  to  have  It  disposed 
of.  They  waited  for  more  than  a  reasona- 
ble time  before  doing  so,  no  attention  be^ 
Ing  paid  to  It  by  Cross  or  his  attorneys. 
They  could  not  Indefinitely  prolong  a  case 
by  directing  a  motion  against  the  peti- 
tion of  the  plaintiff,  and  then  absenting 
themselves,  ond  require  notice  to  be  given 
of  Its  disposition.  The  power  of  the  court 
to  make  its  Journal  speak  the  truth,  and 
to  show  the  action  ot  the  court  upon  any 
question,  has  t>een  so  often  dIscuMsed  and 
maintained  that  there  can  no  longer  be 
any  doubt,  but  that  whenever  by  miKtake, 
accident,  or  omission  an  order  hnenot  been 
entered  units  Journals,  orhas  been  imprtip- 
erly  transcribed,  or  defectively  stated.  It 
can  be  entered  or  corrected  either  at  the 
term  or  at  any  subsei|uent  term,  so  that 
what  actually  did  occur  shall  trnthfally 
appear.  It  is  clear  to  us  that  the  court 
below  did  not  commit  error  In  requiring 
the  nunc  pro  tone  order  to  bo  entered  on 
the  Journal  of  the  date  when  the  order 
was  made  and  noted  on  the  motion 
docket.  There  was  delay  In  urging  the 
motion;  there  was  negligence  in  not  In- 
quiring about  Its  final  disposition.  That, 
In  our  Judgment,  excludes  any  equitable 
consideration  ot  the  motion  to  vacate  and 
set  aside  the  Judgment  rendered  at  the 
July  term  against  the  plaintiff  In  error, 
and  we  feel  certain  that  the  court  below 
committed  no  error,  under  all  the  facts  of 
this  case,  In  overruling  It.  We  recommend 
that  the  Judgment  be  affirmed. 

FsB  Curiam.  It  Is  ao  ordered ;  all  the 
Justices  concurring. 

  (45  Kan.  4«) 

Meibbhgen  v.  Suith,  Sheriff. 
(Suprenw  Court  of  Kansas.  Feb.  7,  UVL) 
TRLUf— Ikstbdctiostb. 
When  the  Instractlons  of  the  Iriftl  ooort 
embody  the  law  applicable  to  the  facts,  although 
stated  with  mach  verbiage  and  with  frequent 
repetiUoDS,  there  is  do  cause  for  revsKsaL 
OSIfUabut  by  Sfmpatm,  C.) 
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Errur  from  district  court,  BuBsell  coun- 
ty;  S.  O.  Hinds,  Judge. 

Roblason  &  Lawrence  and  H.  L.  Pea- 
tana,  for  pluintlS  in  error.  R.  Q.  Hajra 
RDd  W.  Q.  EuBtland,  lor  defendant  In  er- 
ror. 

Simpson,  C.  The  material  facts  are  tbat 
one  M.  A.  Nett  was  a  merchant  posseesinK 
a  stock  of  merchandise  at  Lucas,  Itussell 
county,  Kan. ;  that  on  the  2l8t  day  of 
January,  1888,  the  defendant  iu  error,  as 
flherin  of  that  county,  levied  upon  and 
took  possession  ol  sui-b  stock  of  goods  by 
virtue  of  Mveral  writs  of  attachment 
a^caluet  Neff.  The  plaintiff  In  error  at 
once  replevied  the  goods,  claiming  that  be 
bad  purchased  the  sameingood  faith,  and 
for  a  valuable  consideration,  before  the 
levy  of  the  attachments.  Uls  claim  Is 
that  one  J.  W.  Half,  president  o(  the 
Bank  of  Downs,  had  a  chattel  mortgage 
for  $2,400  that  was  the  first  Hen  on  said 
goods;  that  Huff  had  taken  possession  of 
the  goods  under  and  by  virtue  of  the 
terms  of  bla  chattel  mortgage ;  and  that 
he  had  pui-chased  from  Huff.  Neff  was  In- 
debted to  various  non-resident  wholesale 
mpTchants  in  a  large  sum.  The  value  of 
the  stock  ol  merchandise  when  Huff  took 
possession  was  about  $3,000.  The  case 
was  tried  to  a  lury,  and  answers-to  spe- 
cial interrogatories,  and  a  verdict,  re- 
turned as  follows : 

Findings  of  Tact:  "Question  1.  Did  the 
plnliitiff,  Melbergen,  at  the  date  of  the 
purchase  oftlie  stuck  otgoods  in  question, 
know  or  any  indebtedness  of  M.  A.  NeR  to 
either  Schuster,  Kingston  &  Co.,  R.  L.  Mc- 
UcliBld  &  Co.,  Donald  Bros.,  Ktrkendall, 
Joties  &  Co.,  Ji:IlnB  Kuhn,  or  Englehart, 
Winning  &  Co.?  Answer.  Yes.  Q.  2.  If 
question  No.  1  is  answered  in  the  affirma- 
tive, state  to  which  of  the  above-named 
parties  said  Metbergen  knew  said  M.  A.  Neft 
was  Indebted  at  the  time  of  bis  said  pur- 
chase. A.  JdUus  Kuhn.  Q.  8.  What  was 
the  actual  value  of  the  said  stock  of  goods 
In  queKtlon  at  the  time  plaintiff,  Melbergen, 
bought  the  same  of  Hutf?  $3,000?  A. 
Three  thousand  dollars.  Q.  Did  Nett 
transfer  the  goods  to  Uutf  for  the  purpose 
of  hindering,  delaying,  or  defrauding  his 
creditors?  A.  Yes.  Q.  Did  Meibergen, 
when  he  purchased  said  gf>od8,  know  of 
the  fraudulent  intent  of  Neff?  A.  Yes.  Q. 
Were  the  facts  and  clrcuinstanceR  sur- 
rounding Meibergen.  when  he  purchaned 
suld  guods,  HufUcient  to  put  a  reasonnlile 
prudent  niuu  upon  Inquiry  as  to  NeH's 
fraudulent  intent?  A.  Yes.  Q.  Did  Mei- 
bergen, at  tbe  time  be  purchased  these 
goods,  know  whether  Neff  was  in  debt  to 
anybody  except  small  debts  in  town?  A. 
Yes.  Q.  Did  Meibergen,  when  he  pur- 
hnsed  these  goods,  know  of  sufficient 
facts  and  clrcumstunci^  to  put  a  reason- 
ably prudent  man  upon  Inquiry  ns  to 
whether  Neff  was  in  debt  to  any  person, 
except  small  debts  In  town?   A.  Yes. " 

Verdict:  "Hartog  Melbergen.  Plalntltr. 
vs.  James  E.  Smith,  SheriH  of  Itussell 
County,  Kansas.  We,  the  Jury,  duly  Im- 
paneled and  sworn  In  this  cause,  do  u))OD 
our  unths  find  that  at  the  commencement 
of  this  action  tlie  defendant  was  entitled 
to  tbe  possession  of  the  goods  In  contro- 


versy, and  that  actual  value  of  said 
goods  was  93,000;  and  we  do  further  find 
that  Che  value  of  tbe  special  ownership  ot 
tbe  defendant  therein  was  the  sum  of 
$2,269  39-100.    Fbank  Hui.ett,  Foreman." 

A  motion  for  a  new  trial  was  made  and 
.overruled,  and  the  case  brought  here  (or 
review.  Two  principal  qnestlons  are  dis- 
cussed by  counsel  for  tbe  plalntiti  In  error. 

1.  The  first  Is  that  the  special  findings 
of  the  Jury  are  not  supported  by  the  evi- 
dence. The  stock  of  merchandise,  which 
Is  the  subject-matter  of  this  litigation,  bad 
been  owned  by  NeH  for  some  months  at 
Lucas,  but  before  tbat  time  he  had  been 
located  at  Delhi,  and  prior  to  his  re«ldence 
at  Delhi  he  had  lived  at  Downs,  where  J. 
W.  Huff  and  the  plaintiff  In  error  reside, 
and  where  the  bank  of  which  Uutf  is  presi- 
dent islocated.  Uulfclalmstbat  lielouned 
Noff  money  to  the  amount  of  $2,suu  be- 
tween October  I,  1887,  and  December  8, 
IS87.  The  only  written  evidence  about 
this  indebtedness  Is  a  chattel  mortgage 
given  by  Neff  to  Huff  on  the  15th  of  Janu- 
ary. 1888.  Thia  moitgage  recites  that  it 
was  given  to  secure  one  note,  dated  Octo- 
ber 10.  1887,  for  $300;  one  note,  dated  No- 
vember 2, 1887,  for  $300;  one  note,  dated 
November  16,  1887,  lor  $1,000;  one  note, 
dated  November  IS,  1887,  for  $0U0;  and 
one  note,  dated  December  8, 1887.  for  $7U0. 
Hutr  claims  that  he  never  loaned  Neff  any 
money  an tfi  after  Neft  moved  to  Lucas; 
tbat  be  loaned  the  money  on  tbe  personal 
note  of  Neff,  and  did  not  take  or  demand 
security.  UulT  also  swore  tbat  all  these 
loans  were  made  to  Neff  at  Downs,  and 
that  on  each  of  these  occasions  he  paid 
Neff  In  currency ;  did  not  cheek  It  out  of 
the  bank ;  and  there  Is  no  check  or  record 
in  the  bank  or  in  his  private  books  or  pa- 
pei-s  showing  theue  payments  to  Neff.  A 
witness  testified  that  he  had  a  talk  with 
Uutf  at  Downs  on  or  about  the  15th  day 
of  December.ln  which  he  asked  Huff  about 
tbe  financial  standing  of  Neft;  was  told 
by  Uutf  that  he  knew  nothing  about  It,  as 
Neff  did  his  business  at  the  other  bank, 
(meaning  the  First  National  Bank  of 
Downs.)  This  was  after  Huff  had  loaned 
Neff  money,  as  he  claims.  UufT  and  the 
plaintiff  In  error  went  to  Lucas  on  tlie 
17th  day  of  December,  stayed  with  Nett  all 
day,  and  told  the  landlord  ot  tbe  hotel  at 
which  they  stopped  tbat  they  were  travel- 
ing salesmen  from  Chicago.  On  January 
13th,  Huff  went  to  Lucas,  and,  after  being 
there  a  day  or  two,  telegraphed  to  plain- 
tiff in  error  to  come.  Melbet^en  goes  to 
Lucas,  and  Is  Informed  tbat  Huff  Is  taking 
a  chattel  mortgage,  and  he  wants  tite 
plaintiff  In  errorto  help  invoice  the  goods; 
bo  being  a  merchant  ot  large  experience, 
while  Huff  has  no  knowledge  of  such 
goods.  The  invoice  is  completed,  a  chjit- 
tel  mortgage  executed  by  Neff  to  Huff, 
that  Is  witnessed  by  )>lalntilf  in  emir,  and 
then  Huff  takes  possession,  and  sells  at  a 
loss  of  several  hundred  dollars  to  plaintiff 
In  error,  wbo  sends  tor  his  sOn  and  puts 
him  in  charge.  There  Is  some  evidence 
tending  to  show  that,  at  the  times  Hu9 
claims  to  hdveloanedNeftmoncy  at  Downs. 
Neff  was  not  away  from  home,  and  that, 
at  one  of  the  dates  fixed  by  Kutf  at  which 
he  had  Dorsonally  delivered  the  monof  t» 
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Neffat  Downs,  he  (Huff)  was  absent  at- 
tending court  at  Mankato.  Therels  some 
direct  and  mnch  circumstantial  evidence 
tending  to  sbow  that  the  pialntlff  lu  error 
knew  that  NeH  had  many  creditors,  was 
practically  Insolvent,  and  unable  to  pay 
Ills  debts,  at  the  time  he  purchased  the 
stuck  of  goods  Trom  Huff.  Indeed,  there 
is  abundant  evidence  tending  to  sustain 
the  special  findings  of  the  jury,  and  to 
support  the  general  verdict.  Of  course,  it 
iB  largely  circnmatantlal,  aa  the  common 
experience  of  the  profession  is  that  direct 
proof  of  commercial  fraud  Is  hardly  ever 
produced  either  before  court  or  Jury. 
HufT's  dealing  with  Netf  Is  not  conducted 
with  ordinary  business  prudence.  His 
loans  to  Neff  of  large  suras  of  money,  the 
loans  followi]ig  each  other  su  speedily 
without  security  ora  dema'ndfor  security, 
are  not  In  accordance  with  business  meth- 
ods. Nu  explanation  Is  offered  as  to  how 
the  proceeds  of  the  loan  were  disposed  of. 
The  knowledge  of  the  loans  are  confined 
to  Huff  alone,  so  far  as  the  record  dts- 
^loaes.  He  claims  to  have  been  making 
these  loans  on  Individual  account,  and 
carries  about  his  person  large  sums  of 
money  with  which  to  accommodate  Neff 
whenever  hecallB  upon  him.  These,  proba- 
bly, are  some  of  the  many  considerations 
that  controlled  the  verdict  of  the  jury,  and 
operated  on  the  mind  of  the  court;  and 
They  appear  to  us  such  strong  and  natural 
inferences  from  the  special  acta  and  gen- 
eral conduct  of  the  parties  that  we  deem 
these  and  other  established  facts  sufHcient 
to  sustain  the  special  findings  and  the  gen- 
eral verdict. 

2.  The  next  cause  for  reversal  urged  Is 
that  the  trial  court  erred  in  giving  to  the 
jury  the  following  instruction.  (No.  13.) 
"Thatif  you  find  from  the  evidence  that 
Neff  8old,orpretended  to  sell,  the  goods  In 
question  to  J.  W.  Hnff  on  a  pretended  or 
fictitious  indebtedness,  and  that  the  same 
was  done  for  the  purpose  of  hindering, 
delaying,  or  defrauding  Neff's  creditors, 
and  that  Meibergen  knew  of  such  frandti- 
lent  intent,  and  thought  with  such  knowl- 
edge, or  If  you  should  find  from  the  evi- 
dence and  surrounding  circnmstances  that 
Meibergen  was  in  a  situation  that  a  rea- 
sonably prudent  man'  should  or  would 
bnve  known  of  suchfraudulentintent,  then 
Meibergen  cannot  recover  In  this  action. 
Meibergen  could  not  blind  his  eyes  To  the 
facts  and  circumstances  which  surrounded 
him,  and  protect  bimself  by  the  claim  that 
he  hud  nu  actual  or  express  knowledge  of 
such  fraudulent  Intent.  If  facts  and  cir- 
cumstances came  to  the  knowledge  of 
Meibergen  aa  should  have  excited  the  sus- 
picions of  and  put  a  prudent  man  upon  In- 
quiry, and  that  such  inquiry  would  liave 
led  to  a  discovery  of  th^  fraudulent  intent 
of  Neff  lu  selling  said  goods  to  Huff,  the 
law  holds  Meibergen  to  be  possesse<l  of  all 
socfa  knowledge.  In  respect  to  such  trans- 
actfcm  orfraudulent  Intent,  as  such  inquiry 
might  have  developed.  And,  If  yon  find 
from  the  evidence  that  Meibergen  bought 
the  goods  at  a  price  much  less  than  their 
actual  value,  then  It  is  for  you  to  say 
whether  or  not  this  fact,  together  with 
tbe  other  circumstances  which  came  to 
the  knowledge  of  Meibergen  as  shown  by 


the  evidence,  were  not  sufficient  to  arouse 
the  suBpidonB  of  a  reasonably  prudent 
man  In  his  situation,  and  put  him  upon 
inquiry  as  to  why  Neff  and  Hnff  were  sell- 
ing said  goods  at  a  sacrifice. "  While  this 
instruction  is  somewhat  verbose,  and  fre- 
quent repetitions  of  the  same  principle  are 
indulged  In,  still,  stripped  of  Its  verbiage, 
it  contains  the  essence  of  the  law  appilca. 
ble  to  the  state  of  facts  presented  by  the 
leconl.  We  cannot  reverse  this  ease  for 
the  errors  Buggrated  and  urged.  We  are 
disposed  to  think  that  justice  has  been 
done,  and  that  there  has  been  no  such 
serious  departure  from  established  rules 
as  compels  a  new  trial.  We  recommend 
that  tbe  judgment  be  affirmed. 

Bt  the  Court.  It  Is  so  ordered ;  all  tbe 
Justices  concurring. 


  (45  Kan.  484) 

DouONA  et  al.  v.  Harlan. 

(Supreme  Cowrt  of  Kcvnaae.   Feb.  7  1801.) 

Tax-Title — Adtbrsb  Posbession— Tax-Salb — 
Redemption  bt  Minors. 

1.  A  tax-deed  valid  upon  Its  face  starts  the 
statute  of  limitations  provided  to  paragraph  69H5 
of  the  General  Statutes  of  1889  to  runDlng  wben 
recorded  in  1Mb  proper  tiouuty,  and,  after  said 
statute  has  folly  ran  tn  its  favor,  such  deed  can- 
not  be  overthrown  by  an  action  begun  thereafter, 
except  by  showing  that  the  land  was  not  subject 
to  taxation  when  listed  therefor,  or  that  the  taxes 
have  been  paid,  or  the  land  redeemed,  as  pro- 
vided by  law. 

S.  When  lands  are  advertised  to  be  sold  for 
taxes,  and  at  the  time  of  the  sale  no  one  bids  the 
amount  of  the  taxes  and  costs  thereon,  and  tbe 
land  is  bid  off  by  tbe  oouaty  treasiu«r  for  tbe 
county,  held,  that  such  **biddlng  off"  constitutes 
a  sale  of  said  land  under  our  statute  relating  to 
tax-sales. 

8.  Paragraph  0077,  Qen.  St.  1889,  provides 
"that  lands  of  minors,  or  any  Interest  they  may 
have  in  any  laud  sold  for  taxes,  may  tie  redeemed 
at  any  time  before  such  minor  be(»)mes  of  age, 
and  during  one  year  thereafter. "  Held,  that  the 
right  of  redemption  conferred  by  this  paragraph 
applies  only  to  lands  that  belong  to  minors  and 
lands  in  which  minors  have  on  Interest  at  the 
time  they  are  sold  for  taxes. 
(Syllabue  by  St/rang,  C.) 

Commissioners*  decision.  Error  from 
district  court,  liObette  county:  Georgb 
Chandler,  Judge. 

F.  M.  Smith  and  J.  H.  Crhhtoa,  for 
plaintiff  In  error.  Case  A  <3fa«8e,  tor  de- 
fendant in  error. 

Strang,  C.  Action  of  ^cctment  for  the 
possession  of  lots  9,  10, 11,12,  and  18,  In 
block  36,  In  the  city  of  Chetopa,  Labette 
county,  Kan.  Defendant  admits  posses- 
sion In  herself,  end  alleges  that  she  is  tbe 
owner  of  the  lots  In  dispute  by  virtue  of  a 
tax-deed  and  other  conveyances.  The 
case  was  submitted  to  the  court  below 
without  a  Jury  upon  the  following  agreed 
statement  of  facte,  November  2,1887:  "(1) 
Before  the  sale  in  September,  1875,  hereln- 
Hlter  mentioned,  the  title  of  the  property 
in  controversy  in  this  suit  was  perfect  In 
Willoughby  Doudun,  the  husband  of  the 
plaintiff,  Ituth  A.  Doudna,  and  the  father 
of  the  other  plaintiffs.  (2)  Said  proiwrty 
WRS  sold  for  taxes  In  September,  1875,  tor 
tlie  taxes  thereon  lor  tiie  year  1874»  costs, 
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penalties,  and  expenses,  and  was,  by  the 
county  treasarer  of  Labette  county,  at 
Buch  sale  bid  off  to  and  for  said  county. 
<3)  Said  WUloGjsbby  Duadna  died  Intes- 
tate on  November!, 1878,leavlng  a  widow, 
said  Ruth  A.  Doudna,  and  four  children, 
who  were  then  minors ;  and  the  younger 
died  In  March,  1886.  The  other  three  chil- 
dren are  the  plainttft  above  named,  Mrs. 
Mattie  Bennett,  now  23  years  of  age; 
Hosea  W.  Doudna,  now  16  years  old;  and 
Oliver  R.  Doudna.  now  14  years  old.  (4) 
In  the  month  of  July,  1880,  Lee  Qark  par- 
chased  and  took  an  asalgnmentof  the  tax- 
sale  certificate  ot  said  property  on  said 
tax-sale  of  September,  1875,  and  in  said 
niuuth  of  July  procured  tax-deeds  there- 
for, the  records  of  which, including  date  of 
recording,  may  be  used  In  evidence  instead 
of  originals,  as  hereinafterstlpulated ;  and 
thereafter  he  and  his  wife  sold  and  con- 
veyed said  property  to  one  J.L.  Van  Note, 
and  Van  Note  and  hie  wife  thereafter  sold 
and  conveyed  said  property  to  said  de- 
fendant, Emma  J.  Harlan.  The  records 
of  these  conveyances,  Including  date  of  re- 
cording, may  be  u^ed  in  evidence  instead 
of  originals.  (5)  Defendant.  Emma  J. 
Harlan,  since  the  purchase  of  said  prop- 
erty Improved  same  to  an  extent  left  lor 
further  inquiry  and  determlnailon,  it  nec- 
essary to  an  adjustment  of  the  rights  of 
the  parties  to  this  suit.  She  Is  now  In  the 

fiossessiun  ot  the  property,  and  has  been 
H  the  poBsesslun  thereof  since  this  suit. 
(6)  In  October,  1886,  said  plaintiff  paid  to 
the  county  treasurer  of  said  county,  for 
the  purpose  ot  redeeming  said  property, 
except  lot  13.  from  (ax-sale  of  September, 
1875,  the  sum  of  flU.ftO,  and  received  from 
the  treasurer  of  said  county  the  redemp- 
tion certificate,  which  Is  to  be  introduced 
In  evidence,  to  speak  and  show  for  Itself, 
and  for  all  purposes  for  which  it  is  com- 
petent. The  payment  of  said  money  was 
for  and  on  behalf  of  said  minors,  and  the 
money  Is  still  in  the  hands  ot  the  treas- 
urer ot  ''Bald  county.  <7)  Said  property 
was  no  part  of  the  homestead  of  said 
Wllloughby  Doudna  nor  of  hie  family. 
That  Exhibit  A,  hereto  attached,  contains 
the  levies  ot  the  taxes  for  general  county 
purpoHcs  and  poor  and  Incidental  fnnds 
for  theyeurthereln  described  and  set  forth. 
(8)  Said  lots  9.  lU,  11. 12,  and  13,  and  lots 
14,  15.  and  16.  comprise  the  north-west 
quarter  of  said  block  S6;  and  In  ihe  sum- 
mer and  fall  of  18S1  said  Van  Note  built  a 
houHe  on  lots  15  and  16,  and  a  barn  on  12, 
13,  and  14;  and  In  February,  1882,  com- 
pleted the  bidldingot  an  iron  fence  In  front 
of  all  said  lotH,  and  part  way  on  each  line 
of  said  lot  9,  and  part  way  on  west  line 
of  said  lot  16,  and  a  wooden  fence  around 
balance  of  said  quarter  block.  This  house 
was  burned  down  In  February,  1884."  It 
was  likewise  admitted  on  the  trial  of  the 
cause  that  more  than  five  years  had 
elapsed  from  the  time  of  the  recording  of 
the  tax-deeda  under  which  the  defendant 
claims  and  the  commencement  of  this  ac- 
tion, and  that  at  the  time  of  the  sale  ot 
the  property  therein  described  the  plain- 
tiffs had  no  interest  therein  other  than 
that  Ruth  A.  Doudna  was  the  wife  of 
VVillouKliby  Doudna.  and  the  other  plain- 
tiffs were  his  children,  he  then  being  alive. 


Exhibit  A. 

OOONTT  TAX  LKVWfl  IH  HILLS. 

General  County       Poor  &  loc. 
Years.         Fund.  Fund. 

C.  446-    18T4         10  Mills  8  Mills 

D.  4-  1875  8  "  4  " 
D.  310  1876  8-5  "  3  " 
D.  376  1877  8-5  3  " 
D.  660  1878  10  '*  4  " 
P.  MO  1879  10  "  8 

That  the  assessed  valuation  of  both  per* 
sonal  and  real  property  'n  Labette  coun- 
ty, Kan.,  from  1874  to  1880,  did  not  exceed 
^,000,000,  and  that  the  levies  made  by  the 
county  commissioners,  as  above  stated 
and  set  forth,  werenotsnbmltted  to  a  vote 
of  the  electors  of  said  county  of  Labette 
and  state  of  Kansas  before  said  leviea 
w:ere  made,  or  at  any  time. 

"No.  1179-1180-1181-1182.  »n8.75.  Conn- 
ty  Treasurer's  Office.  State  of  Kansas, 
I<abette  county^ss. :  I,  C.  W.Littleton, 
treasurer  of  Labette  county,  Kausus.  do 
hereby  certify  that  Mrs.  Ruth  Ann  Doud- 
na. for  Hosea  Doudna  and  Oliver  Do*idna, 
'minors,*  has  this  day  redeemed  the  fol- 
lowing real  estate  from  the  sale  of  1875,  to- 
wlt:  Chetopa,  lots  9,  10, 11.  &  12.  block 
36.  The  above-described  real  estate  was 
sold  on  the  7th  day  ot  September,  A.  D. 
1875,  to  Labette  county,  and  assigned  J  nly. 
1880.  to  Lee  (;iark,  for  the  sum  of  three  and 
4-100  dollars,  being  the  delinquent  tax  lor 
the  year  1874,  by  the  payment  to  the  said 
treasurer  of  the  following  auioants: 

Paid  by  purchaser  at  sale  $  SM 

The  followiiig  tax  indorsed  on  sole: 

187.5-6-7-«-9  amt.    0  06 

Tax  paid  bvpurchaser  1880  1  12 

"     "  *'        1881   I  » 

"     "  "         1882   8  11 

"  .        "         1888   9  19 

•*     "  1884   0  98 

"     "  "        1885   10  0* 

Interest,   68  88 

Costs  and  oertiflcate  of  sale   0  80 

Total.  $113  76 

Deeded  July  iSth,  18S0. 

"Witness  my  band  this  18th  day  of  No- 
vember, A.  D.  1888. 

"C.  W.  Littleton,  Treasurer. 

"ByH.  T.  Atwood,  Deputy. 

"County  fees:  Treasurer's,  .40;  coonty 
clerk,  .25."  ' 

The  court,  upon  said  statement  of  facta, 
found  for  the  defendant,  and  adjudged 
that  she  recover  her  costs.  The  plaintiffs 
objected  to  the  findings  of  the  court*  and 
moved  tor  a  new  trial,  which  motion  was 
overruled. 

The  first  contention  of  the  plaintiff  In 
error  is  that  the  tax-deed  relied  upon  by 
the  defendants  in  error  Is  void,  and  there- 
fore never  operative  as  a  transfer  of  title. 
Coupled  with  this  Is  the  further  conten- 
tion that,  said  deed  being  void,  it  never 
did  and  could  not  set  the  five-years  stat- 
ute of  limitations  to  running,  and  there- 
fore the  trial  court  should  have  set  aside 
the  tax-deed  In  controversy,  and  found  for 
the  plaintiff  In  error.  In  support  of  this 
position  counsel  cite  the  case  of  Richards 
V.  Thompson,  43  Kan.  214.  2S  Pac.  R^. 
106.  An  examination  ot  that  case  shows 
that  the  tax-deed  Involved  therein  was 
void  on  its  face.  It  is  well  settled  that  a 
deed  void  on  Its  face  will  not  set  the  Btat- 
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Qte  to  rnDidnic.  The  drfect  In  the  deed  in 
that  case  la  patent.  The  deed  Itself,  and 
the  record  thereol.carry  with  them  theev- 
Idence  or  tlieir  Id  validity,  of  wbicli  the 
Krantee  and  those  who  claim  ander  him 
muBt  talce  notice;  and  the  five-years  stat- 
ute of  limitations  pi-e&cribed  Id  paragraph 
6S95  of  the  General  Statutes  ol  I88d  will 
not  run  In  taTor  of  such  a  deed.  But  the 
defect  which  renders  a  deed  invalid  may 
not  appear  upon  its  face.  It  may  be  as- 
certaiaable  only  upon  an  examination  of 
the  proceedings  antecedent  to  the  isauaiice 
of  the  deed  or  the  sale.  Such  a  deed  car- 
ries with  It  a  presumption  la  favor  of  the 
reuularity  of  the  conditions  precedeat 
thereto,  and  In  such  a  case  our  under- 
atandinc:  is  that  It  Is  sufflcient  to  set  the 
statute  to  running  In  Its  favor.  In  this 
case  it  if)  not  insisted  That  the  land  was 
not  subject  to  taxation  at  the  time  it  was 
listed.  It  is  admitted  the  tax  was  not 
paid  before  the  sale,  and  that  the  land 
TV- as  not  redeemed  according  to  law,  be- 
fore the  deed  was  Issued.  But  Itlsclaimed 
that,  as  the  tax  upon  which  It  was  sold 
was  in  excess  of  the  amount  that  the  com- 
missioners were  by  law  allowed  to  levy, 
they  had  no  power  to  levy  the  tax  upon 
which  the  sale  was  had,  and  that  a  deed 
following  a  sale  on  a  tax  that  the  com- 
miBsloners  were  without  Jurisdiction  to 
levy  could  not  start  the  statute  of  limita- 
tions to  running  In  Its  favor.  If  there  were 
no  question  of  the  statute  of  limitations 
Involved  In  the  case  the  sbbwlDg  might  be 
sufliclent  to  avoid  the  deed.  But  this 
court  has  settled  the  question,  as  present- 
ed here,  against  the  plaintiff  iu  error,  in 
the  case  of  Edwards  v.  Sims^  40  Kan.  235, 
18  Pac.  Itep.  710.  In  that  case  Itfr.  Cum- 
missiuner  Simpson,  writing  the  opinion 
for  the  court,  says:  "We  have  noticed  all 
the  objections  urged  against  the  tax-deed, 
and,  it  not  being  pretended  that  the  taxes 
were  paid,  the  land  redeemed,  or  that  It 
was  not  subject  to  taxation  at  the  time  it 
was  listed,  it  becomes  to  ns  a  matter  ol 
positive  duty,  In  obedience  to  the  law- 
making power  of  the  state,  to  apply  the 
limitation  contained  in  Mectitm  141  of  the 
tax  Jaw  to  the  facts  as  shown  by  the  rec- 
ord; and  the  result  is  that  none  of  the 
matters  alleged  against  the  deed  can  be 
considered  by  the  court,  because  the  deed 
had  been  recorded  for  more  than  five 
years  before  the  commencement  of  this  ac- 
tion against  the  assigns  of  the  tax  pur- 
chiiscr  lor  the  recovery  of  the  laud,  and 
at  thut  time  the  bur  of  the  statute  is  com- 
plete."  In  Jordan  v.  Kyle,  27  Kan.  190,  it 
Is  iR'Id  that,  "where  the  land  is  taxable, 
and  the  taxes  have  not  been  paid,  or  the 
land  redeemed  as  provided  by  law.  and 
the  tax-deed  Is  executed  by  the  ofScer  au- 
thorized by  law.la  regular  on  its  foce, con- 
tains a  perfect  dctjcrlption  of  thu  land  con- 
veyed, and  has  been  of  record  more  than 
five  yeors  before  December  3.  1879,  the 
date  of  the  commencement  of  the  suit 
against  the  tax  purchaser,  the  bar  of  the 
statute  of  limitations  fully  attached  to 
said  tax-deed  before  the  action  was 
brought."  In  Maxson  v.  Huston,  22  Kan. 
643,  the  court  held  that  "a  tax-deed  regu- 
lar on  its  face,  containing  a  perfect  de- 
scription of  the  land  conveyed,  and  ol  re^ 


ord  tbs  time  prescribed  by  the  statute  of 

limitations,  is  protected  by  said  statute 
from  Impeachment  by  evidence  that  the 
description  of  the  land  on  the  assessment 
roll  and  in  the  sale  certificate  is  fatally  de< 
fective."  In  this  case.  J nstiee  Brewer,  in 
promulgating  the  opinion  ot  the  court, 
very  pertinently  says:  "It  ths proceedings 
must  be  so  regular  as  to  make  a  valid  sale 
before  the  statute  ol  Umifations  will  start 
to  run  upon  a  tax-deed  good  upon  Its 
face,  then  the  statute  has  but  little  virtue 
in  these  cases  as  a  statute  of  repose;  tor 
upon  a  valid  sale  a  valid  deed  can  be  com- 
pelled, and  the  statute  will  rarely  be  in- 
voked except  In  cases  where  it  Is  not  uf>ed- 
ed."*  See,  also,  as  bearing  upon  this  ques* 
tlon:  Barr  v.  Randall.  35  Kan.  126.  10 
Pac.  Rep.  515;  Mack  v.  Price,  35  Kan.  1.^, 
10  Pac.  Rep.  521 ;  Sanger  v.  Rice,  43  Kan. 
580,  23  Pac.  Rep.  03,t.  We  are  referred  by 
counsel  for  plaintiff  to  the  case  of  Kemper 
V.  McClelland.  19  Ohio,  327.  In  that  cuse, 
however,  there  was  no  question  of  the 
statute  of  limitations,  and  we  have  no 
doubt  that  the  court  properly  avoided  the 
tax-deed,  because  ot  the  excess  of  tax  up* 
on  which  the  sale  was  hod.  If,  however, 
tlie  deed  had  been  valid  upon  Its  face,  uad 
the  five-years  statute  had  run  In  that 
case,  as  iu  this,  the  question  would  liuve 
been  analogous  to  the  one  in  the  case  b^ 
fore  us,  and  the  decision  wonid  have  been 
different.  The  tax-deed  under  which  tlie 
defendant  claims  being  valid  on  its  face, 
and  having  been  of  record  more  than  five 
years  before  the  commencement  of  this  ac- 
tion, and  it  being  admitted  that  the  land 
in  controversy  was  subject  to  taxation 
when  listed,  that  the  taxes  were  not  paid, 
and  the  land  not  having  been  redeemed  as 
provided  by  law,  the  action  to  avoid  the 
deed  cuunot  be  main  tained. 

The  plaintiff  next  complains  that  "  the 
court  erred  in  finding  that  the  bidding 
off  of  the  lots  in  controversy  by  Labette 
county  was  a  sale."  The  contention  ol 
the  plalntffi  Is  that,  when  the  county 
bids  oft  property  at  a  tax-sale,  it  does  not 
become  «  purchaser,  but  simply  bids  off 
property,  and  holds  it  until  someone  pays 
the  tuxes  and  penalties  thereon. and  takes 
an  assignment  of  the  bid  from  the  county ; 
and  that  iu  such  case  there  Is  no  sale  of 
the  property  until  It  is  assigned  by  the 
county  to  the  party  paying  the  couuty 
the  taxes,  penalties,  and  costs  thereon. 
We  do  not  think  this  position  Is  tenable. 
Ttiere  is  but  one  sale  mentioned  In  the 
statute,  and  that  very  clejirly  refers  to 
the  bidding  off  of  the  property  at  the 
time  it  is  advertised  to  be  sold  for  the 
taxes.  Nor  do  wo  thiuk  It  any  less  a  sale, 
because  It  Is  bid  off  by  the  treasurer  for 
the  county,  than  wlien  bid  oR  by  some 
person  for  himself  or  some  other  individ- 
ual. The  "bidding  off"  of  the  property 
by  the  treasurer  in  the  name  of  the  county 
and  for  the  county  has  been  constantly 
treated  as  a  sale  by  the  bench  and  bar  of 
the  state.  If  the  county  is  not  a  pur- 
chaser when  property  is  so  bid  off,  who 
Is  the  owner  In  the  mean  time?  The 
former  owner  has  lost  his  title,  except  so 
far  us  he  has  the  right  of  redemption.  No 
third  party  has  obtainpd  any  interest 
therein  as  ^et,  and  thei-e  must  besome  per- 
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■on.  natnral  or  artificial,  Id  whom  the  ' 

ownership  of  the  property  rests.  Besides, 
i(  the  county  has  obtained  no  interest  in 
the  property  bid  off,  how  can  it  transfer 
by  iissl^ment  any  interest  therein?    We  ' 
think  the  county  be^iomes  a  purchaser  at  '. 
the  tax-«ale,  when,  in  the  absence  of 
other  bids  equal  In  amoant  to  thetaxes.  | 
penalties,  and  costs  against  the  property,  i 
the  treasurer  bids  the  property  off  In  the  ' 
name  of  the  county;  and  that  the  redemp- 
tion period  commences  to  mn  from  the  i 
date  thereof.  Stevens  v.  Gasady.  (Iowa.)  i 
\'2  N.  W.  Rep.  SOS.  ! 

The  third  complaint  Is  that  the  coart  ' 
erred  In  not  permitting  the  minor  plain-  ; 
tiffs  to  redeem.   Parafcraph  6977.  Gen.  St.  : 
1889,80  far  as  It  relates  to  this  question, 
reads  as  follows:  "The  lands  of  minors, 
or  any  Interest  they  may  have  in  any 
lauds  sold  for  taxes,  may  be  redeemed  at  i 
any  time  before  such  minor  becomes  of 
aye,  and  darinjc  one  year  thereafter. "  It 
wilt  be  seen  that  the  lands  that  may  be 
redeemed   by  minors  are  lands  of  said 
minors  sold  for  taxes,  or  lands  in  which 
minors  have  some  interest  when  they  are 
sold  for  taxes.   The  lots  in  controversy 
In  this  case  were  not  the  lands  of  the 
minor  plalntlfts  berdn  when  tiiey  were 
sold,  but  were  the  lands  of  their  ancestor, 
Wniouffhby  Doudna.   Nor  did  the  minor 
plaintiffs  in  this  case  have  any  interest  in 
the  lands  in  controversy  at  the  time  they 
were  sold  tor  taxes.    We  do  not  think  It 
will  do  to  say  that  the  lands  sold  for 
taxes  in  which  minors  may  subsequent- 
ly obtain  an  interest  may  be  redeemed 
by  said  minors  at  any  time  daring  their 
minority  and  dnring  one  year  thereafter. 
If  that  were  the  law,  then,  by  a  series  of 
transfers,  the  rtf?ht  of  redemption  mlKhtbe 
prolonired  Indefinitely.   The  ancestor,  be- 
fore the  right  of    redemption  expired, 
coQld  transfer  the  land  to  his  minor  child, 
who,  before  his  right  of  redemption  ex- 
pired, could  transfer  to  a  second  minor, 
and  so  on  withont  end.   The  Iowa  su- 
preme court  has  settled  the  question,  so 
far  as  that  state  Is  concerned,  and  we  be- 
lieve the  construction  placed  upon   the  '. 
Iowa  statute  by  the  court  of  that  state  ■ 
in  Stevens  v.  Casady.  supra,  was  in  accord  | 
with  the  meaning  of  both  the  statute  of  : 
that  state  and  of  our  own.  It  Is  recom-  | 
mended  that  the  Judgment  of  the  district 
court  be  affirmed.  { 

PbrCokuu.  It  Is  80  ordered;  all  the  '■ 
Justices  concurrins. 


(tt  Ku.  3M> 

Shaw  et  al,  v.  Smith  et  al. 
{Supreme  Court  of  Kansas.    Feb.  7,  1891.) 
Sbuch  or  Wabbantt— Dauages. 
1.  Ubaw  &  Co.,  dealers  in  flaxseed,  and 
Smith,  who  desired  to  raise  b  crop  of  flax,  eu- 
tered  lato  a  cootract  that  Bhaw  &  Co.  should  fur- 
Disb  and  deliver  to  Smith  flaxseed  to  sow  and  to 
raise  a  crop  from  It,  whlob  crop  Shaw  &  Co. 
were  to  punhase  from  Smith,  upon  certain  terms  I 
and  conditions  stated  In  the  contract.  The  flax- 
seed  was  not  present  at  the  time  the  contract  i 
was  made.   Afterwards,  Sbaw  &  Co.  furmsbed  i 
and  aelivered  to  Smith  the  flaxseed,  which  ap-  : 
peared  to  be  good,  and  which  tbe  parties  believed  i 
to  be  good,  bnt  which  Id  fact  was  wortbless.  ' 
Smith  prepared  bis  ground  and  sowed  ihe  flax- 


seed,  bnt  it  did  not  germinate,  and  he  lost  all  hla 
time  and  labor  hi  procuring  the  seed,  and  in 
sowing  it,  and  in  preparing  the  grouna  for  it, 
and  also  lost  tbe  use  of  his  ground.  Held,  under 
such  circumstances,  that  a  warrant;  may  be  im- 
plied upon  tbe  part  of  Sbaw  &  Co.  tliat  tbe  flax- 
seed should  be  sofBcieot  for  the  porpoBO  of  sow- 
ing it  and  raising  a  crop  from  it 

2.  And  also  under  the  foregoing  contract,  and 
tbe  circumstanoes  of  tbe  case,  held,  that  Shaw  & 
Co.  cannot  recover  on  tbe  contract  for  the  agreed 
price  of  the  flaxseed,  and  Smith  may  recover  for 
all  losses  necessarily  sustained  \>iy  him  by  rea- 
son of  the  wortblessness  of  such  seed. 
(Syllabtis  by  the  Court.) 

Error  from  district  court.  Cowley  coun- 
ty ;  M.  O.  Tboup,  Jndge. 

Samael Dalton,  forplalntltblnerror.  8. 
E.  Fink,  for  defendants  In  error. 

Vai.entinb,  J.  This  was  an  action 
brought  before  a  Justice  of  the  peace  nt 
Cowley  county  on  January  31, 1887,  by  O. 
B.  Sbaw  &  Co.  agafnat  Tatea  Smith  and 
James  W.  McClellen,  tor  the  recovery  of 
tl'i.  and  interest,  upon  the  following  In- 
strument In  writing,  to-wlt:  "Cambridge, 
April  30, 1886.  On  or  before  the  first  day 
of  Octolier,  1886,  we  promise  to  pay  to  the 
order  of  G.  B.  Shaw  &  Co.,  at  tbetr  office 
in  Cambridge,  twelve  dollars,  for  value  re- 
ceived, with  Interest  after  maturity.at  the 
rate  of  ten  per  cent,  per  annum  until  paid. 
This  note  Is  given  In  part  consideration  of 
the  sale  to  Y.  Smith  of  eight  baehels  flax> 
seed,  by  said  Q.  fi.  Shaw  &  Co. ;  and.  as  a 
further  consideration  therefor,  we  agree  to 
plant  14  acres  with  said  seed,  to  cultivate, 
hai'vest,  and  clean  tbe  same  In  proper  and 
carefal  manner,  and  deliver  to  6.  B.  Sbaw 
&  Co.  at  Cambridge,  Kansas,  on  or  bclore 
the  Ist  day  of  December,  1886,  the  whole 
crop  raised  therefrom,  at  a  price  men- 
tioned below,  per  bushel  of  56  lbs.,  for 
pure  and  prime  flaxseed ;  flaxseed  not  pure 
and  prime  to  be  inspected  and  graded  sub- 
lect  to  the  rules  of  the  St.  Louis  Merchants* 
Exchange.  And  should  we  sell  or  trade, 
or  attempt  to  offer  to  sell  or  trade,  ernch 
crop  to  any  other  person  or  persons  than 
said  G.  B.  Shaw  &  Co:,  or  order,  then  tbe 
note  hereto  attached  shall  immedltately 
become  due  and  payable;  and  the  said  Q. 
B.  Shaw  &  Co.,  or  their  assigns,  are  here- 
by authorized  to  enter  any  building  or 
premises  without  any  legal  process  what- 
ever, and  seize  and  remove  such  crop 
whatsoever  {and  In  whosesoever  posses- 
sion) the  h&me  may  be  found,  and  to  pay 
me  the  balance  on  demand,  after  the 
amount  due  upon  said  note  has  been  de- 
ducted, together  with  all  coats  and  ex- 
pense incurred,  where  seizure  is  necessary; 
price  tobepald  perbush^.on  basis  of  pure, 
to  l)e  85  cents  less  them  St.  C<onis  market 
price  on  day  of  dellviry.  Yatrs  Smith. 
Jambs  W.  McClei.len.  "  Afterwards  the 
case  was  taken  on  appeal  to  the  district 
court,  where  the  case  was  tried  twfore  the 
court  and  a  jury,  with  tbe  result  hereafter 
stated.  The  plaintiffs'  bill  of  particalars 
simply  set  up  the  foregoing  instrument, 
and  asked  Judgment  thereon  for  912,  and 
Interest  at  the  rate  of  10  per  cent,  per  an- 
num from  October  1,  1886.  Tbe  defend- 
ants* amended  answer  thereto  and  cross- 
petition  alleged  thntthe  flaxseed  for  which 
the  Instrument  sued  on  was  given  was 
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pnrctaaeed  by  Smith,  for  the  parpoee  ol 
mowXag  it  aod  Falsing  a  crop ;  that  It  waf 
warranted  by  the  plaintltfR  to  be  good, 
but  that  it  waB  worthiest!;  that  b« 
(Smltli)  sowed  it,  but  that  it  did  not  ger- 
minate; and  that  he  lost  his  time,  labor, 
and  uue  ot  his  ground;  and  that  he  was 
damaged  thereby  in  the  aum  of  $150.  And 
he  asked  Judgment  for  that  amount,  and 
coats  of  suit.  The  trial  resulted  in  a  ver- 
dict in  favor  of  the  defendants  and  against 
the  plalntitte  for  the  sum  ol  f  90,  and  judg- 
ment n-as  rendered  accordingly;  and  the 
plaintiffs,  as  plaintiffs  in  error*  bring  the 
case  to  this  court  for  review. 

It  appears  from  the  evidence  that  the 
facts  of  the  case  are  substantially  as  fol- 
lows: The  plalntilts,  G.  B.  Shaw&  Co., 
were  dealensm  flaxseed  at  Cambridge.  In 
said  Cowley  county.  Smith  went  to  their 
place  of  business  about  April  20.  1886.  and 
found  Joseph  Fraley,  th^r  agent,  in 
charge.  Shaw  &  Co. did  not  have  anyflax- 
seed  on  band,  but  they  were  about  to  or- 
der some.  Smith  told  Fraley  to  order 
eight  bushels  for  blm,  lor  the  purpose  of 
sowing  it  and  raising  a  crop.  Fraley  told 
Smith  that  they  would  famish  the  flax- 
seed upon  the  conditions  substantially  as 
set  forth  In  the  foregoing  instrument. 
Afterwards  the  flaxseed  arrived,  and  Fra- 
ley gave  notice  to  Smith.  Smith  then,  on 
April  30, 1SS6,  went  to  Cambridge  and  i^e- 
celved  theBeed,aboiit8  bushels  in  amount, 
inclosed  In  aacks,  from  Fraley,  and  took 
it  home  and  sowed  It  upon  about  12  acres 
of  ground.  The  seed  appeared  to  be  good, 
and  Fraley  and  Smith  believed  it  to  be 
good,  but  in  fact  it  was  nut  good,  and  it 
did  not  {germinate;  and  Smith  tost  all  his 
time  and  labor  In  procuring  it,  and  in  pre- 
paring tiie  ground  for  sowing  It,  and  in 
sowing  it,  and  be  got  no  crop,  and  lost 
the  use  of  his  ground.  And  upon  these 
facts  the  jury  found  In  favor  of  the  defend- 
ants  and  against  the  plaintiffs,  and  as- 
sessed the  defendants'  damages  at  f&O,  as 
aforesaid.  The  only  questions  now  In- 
volved In  the  case  are  as  follows:  (1) 
Coder  the  contract  between  the  parties, 
and  under  the  clrcumstancea  of  the  case, 
was  there  any  such  implied  warranty  on 
the  part  of  Shaw  &Co..  respecting thesuffl- 
clency  of  the  flaxseed  for  the  purposes  ol 
sowing  It  and  raising  a  crop,  that  the 
plalntifls  may  be  defeated  in  their  action 
nn  the  aforesaid  written  instrument?  (2) 
If  so,  then  under  such  contract  and  war- 
ranty and  clrcumstancea,  may  the  de- 
fendants, Smith  and  McClellen,  or  rather 
Smith,  recoverdamages  for  Smith's  losses, 
necessarily  occasioned  by  n-oson  of  the 
worthlessnesB  of  the  flaxseed?  (3)  And, 
If  so,  then  what  is  the  measure  of  Smith's 
damages?  The  maxim  of  the  common 
law,  chveiit  emptor,  is  the  general  rule  ap- 
plicable tu  purchasera  and  sales  of  peraon- 
al  property  so  far  as  the  quality  of  the 
property  is  concerned ;  and,  under  aucb 
maxim,  the  buyer.  In  the  f^bsence  of  fraud, 
purcliases  at  bis  own  risk,  unless  the  seller 
gives  him  an  express  warranty,  or  unless, 
from  the  clrcumatances  of  the  sale,  a  war- 
ranty may  be  implied.  In  tbe  present  case 
no  expresa  warranty  waa  given,  and  the 
question  then  arises,  waa  there  any  Im- 
plied warranty?  At  the  time  when  the 


contract  for  tbe  purchase  and  sale  of  the 
flaxseed  waa  eutwed  Into,  auch  seed  was 
not  present  so  that  It  coald  be  inspected 
by  the  purchaser,  and,  when  It  arrived 
and  was  delivered  to  him,  the  defect  In 
the  seed  waa  not  apparent,  and  was  prob- 
ably not  discoverable  by  any  ordinary 
means  of  Inspection,  and  It  was  not  dia- 
covered  until  after  It  was  sowed,  and  when 
It  failed  to  germinate.  When  the  original 
contract  for  tbe  purchase  and  sale  of  the 
flaxseed  was  made,  tbe  flaxseed  was  pur- 
chased and  sold  lor  the  particular  pur- 
pose, known  to  both  tbe  buyer  and  the 
seller,  of  sowing  it  In  a  field,  and  ol  rais- 
ing a  crop  from  It ;  and  therefore  this  pur- 
pose was  a  part  of  the  contract,  and  de- 
manded that  the  seed  should  be  suffldent 
lor  such  purpose.  It,  in  effect,  constltat- 
ed  a  warranty  on  the  part  of  the  seller 
that  the  seed  should  be  the  kind  of  seed 
had  in  contemplation  by  both  the  parties 
when  the  contract  was  made.  The  pur- 
chaser had  to  rely  upon  the  seller's  fur- 
nishing to  him  the  kind  ol  seed  agreed  up- 
on, and  the  seller.  In  effect,  agreed  that  the 
seed  furnished  should  be  the  kind  of  seed 
agreed  upon.  The  entire  contract  when 
made  waa  executory,  and  It  waa  to  be  ex- 
ecuted and  performed  afterwards,  and  to 
be  performed  in  parts  and  at  different 
times.  The  seller  was  flrat  to  fumleb  the 
seed,  and  he  did  so  In  about  10  days  alter 
the  contract  was  made,  and  of  couraethe 
seed  was  to  be  a  kind  of  seed  that  would 
grow.  The  purchaser  was  afterwards  to 
sow  it  and  to  raise  a  crop,  and  afterwards 
the  purchaser  was  to  sell,  and  the  seller 
was  to  buy,  the  crop,  upon  certain  terms 
and  conditions  expressed  in  tbe  contract. 
We  think  there  was  an  implied  warranty 
on  the  part  of  the  seller  that  the  seed 
should  be  sDfHdent  for  the  purpose  for 
which  it  was  bought  and  Bold,  wolcott 
V.  Mount,  36  N.  J.  Law.  262,  38  N.  J.  Law, 
496;  Van  Wyck  v.  Allen,  69  N.  V.61;  White 
V.  Miller,  7  Hun.  427,  71  N.  Y.  118;  Whit- 
aker  v.  McCormlck,  6  Mo.  App.  114.  We 
also  think  that  the  purchaser  may  re- 
cover damages  from  the  seller  for  all  the 
losses  necessarily  sustained  by  tbe  pur- 
chaser, by  reason  of  the  worthlessuess  of 
the  flaxseed  furnished  by  the  seller.  See 
the  anthorities  above  cited,  and  also  the 
following:  Passenger  v.  Thorbum.  34  N. 
Y.  634;  Fiick  v,  Wetherbee.  20  Wis.  392; 
Ferris  v.  Comstock,  83  Conn.  518;  Randall 
V.  Haper,  £1..  Bl.  &  £1.  84.  And  it  la  not 
claimed  that  tbe  purchase  In  the  pres- 
ent case  recovered  for  more  than  the  fore- 
going  losses.  The  claim  is  that  thepur^ 
chaser  had  no  right  to  recover  at  all,  and 
that  the  seller  had  tbe  right  to  recover  on 
the  instrument  sued  on.  No  other  ques- 
tions are  presented.  We  think  no  materi- 
al error  was  committed  in  the  case,  and 
the  Judgment  ol  the  court  below  will  be 
affirmed.  All  the  Justices  concurring. 


(45  Kan.  33») 

Bhav  et  al.  r.  Jones, 

(Su^eme  Court  of  Kansas.   Feb.  7,  1891.) 

Error  from  district  court,  Cowley  county;  M. 
Q.  Tkoup,  Judge. 

Samuel  Dalton,  for  plaintifta  in  error.  S.  £• 
FMe,  lac  defendant  in  eiror. 
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pBK  CrRiAir.  It  is  understood  that  the  same 
questions  of  hiw  and  fact  are  Involved  in  this  case 
that  were  involved  in  the  oase  of  Shaw  v.  Smith, 
ante,  btSQ,  (Just  decided,}  and  the  Judgment  of  the 
court  below  Id  this  caso  wllL  be  amnoed  upou 
the  authority  of  that  case. 


<1S  Kan.  US) 

Sedgwick  City  Bank  v.  Wichita  Mer- 
cantile Co.' 

(Supreme  Court  of  Ktmaas.  Feb.  7, 1891.) 

Fkaudulbst  Comtbtahces— ChattbIi  Mobtoagor 
in  fossbssion. 

Where  a  chattel  mortage  is  given  upon  a 
stock  of  groceries,  safe,  dxtures,  pony,  and  de 
livery  wagon,  which  contains  a  stipulation  that 
the  property  mortgaged  shall  remain  in  the  pos- 
session of  the  mortgugor  until  default  in  the  pi^- 
ment  of  Uie  debt  thereby  secured,  and,  hy  agree- 
ment outside  of  the  mortgage,  the  mor^^agor  Is 
permitted  to  dispose  of  the  stock  in  the  usual 
course  of  business,  and  pay  out  of  the  proceeds 
of  the  sales,  monthly,  or  oftener  if  the  business 
would  permit,  certain  sums  upon  the  debt  secured, 
such  mortgage  is  not  thereby  rendered  void  as 
against  creditors,  hut  should  be  upheld  if  entered 
into  in  good  faith. 

{SyllaJma  by  Green,  C.) 

Commlssionera'  decldon.  Error  fi*om 
district  coort,  Sedgwick  county ;  C.  Keep, 

PursoBs  A  O'Brj'an,  for  plalDtltf  in  error. 
AdamaA  Adnma,  for  defendant  In  error. 

Green,  C.  On  the  22d  day  of  Augnst, 
1887,  this  action  was  cominenced  in  the 
district  I'ourt  of  Sedjfwlck  county,  by  the 
Wichita  Mercantile  Company  against  J. 
H.  Mann  on  an  op«i  account  to  recover 
the  sam  of  $812.71.  An  order  of  attach- 
ment was  Issued  and  levied  npon  a  stock 
of  groceries,  fixtares,  delivery  wagon, Hale, 
pony,  etc.,  belonging  to  Mann.  A  receiver 
was  appointed  to  take  charge  of  and  dla- 
j)oHe  or  the  attached  property.  On  the 
19th  of  September,  1888,  the  plaintitr  In  er- 
ror aHked  to  be  made  a  party  to  the  snlt, 
and  be  permitted  to  file  an  interplea, 
claiming  to  hare  a  valid  and  BDbslstlng 
lien  on  the  property  attached  by  virtue  of 
a  chattel  mortgage  executed  by  J.  H. 
Mann  to  L.  A.  Anderson,  and  by  him  as- 
signed to  the  plaintiff  In  error.  Leave 
was  granted  to  answer,  and  the  bank  set 
np  its  claim  to  the  property  attached  un- 
der this  mortgage,  executed  by  Mann  to 
Anderson  on  the  7th  day  of  May,  1887,  and 
filed  Che  aame  day  In  the  office  of  the  reg- 
ister of  deeds  of  Se<lgwick  connty.  The 
property  WHS  described  in  the  mortgage 
as  follows:  "All  of  the  stock  of  groceries, 
qaeen"s-ware,  flour,  canned  goods,  meats, 
lard,  syrup,  vinegar,  tobacco,  cigars,  etc. ; 
one  Mosler,  Banhara  &  Co.  Iron  safe;  one 
Lndlow  delivery  wagon;  oneTexas  pony, 
buckskin  color;  fourshow-casea,— one  six- 
foot  oval  front,  two  three-foot  oval  front, 
one  three-foot  square  front ;  one  Enterprise 
coflee-mlll;  one  platform  scale,  (Fair- 
banks;) three  counter  scales;  all  the  tixt- 
ures  belonging  to  the  stock  of  groceries 
bought  tbtsday  from  L.  A-Andersbn;  also 
all  goods  added  to  aald  stock  from  this 
date,  situated  In  a  frame  building  on  East 
Oak  street,  number  728,  owned  by  S.  J.  Cus- 


tatcr."  The  consideration  expressed  la 
the  mortgage  was  $407.  Fifty  dollars  had 
been  paid  upon  said  debt,  leaving  a  bal- 
ance due  of  $373.28.  The  note  was  made 
payable  at  No.  728  Oak  street,  in  Wichita. 
The  Wichita  Mercantile  Company  denied 
that  the  bank  had  any  claims  to  the  prop- 
erty; that  the  mortgage  in  question  was 
void  as  against  the  mercantile  company, 
and  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  thecrediturs 
of  Mann.  Theease,  under  theissnes  joined, 
was  submitted  to  the  court,  and  a  finding 
was  made  that  the  mortgage  was  void, 
and  Judgment  was  rendered  for  the  mer- 
cantile company.  The  Sedgwick  City 
Bank  brings  the  case  here  for  review. 

It  seems  from  theevidence  the  mortgage 
was  given  for  the  balance  due  Anderson 
for  the  purchase  price  of  the  stock  of  goods 
and  fixtures,  and  was  for  a  valid  consid- 
eration. The  only  theory  upon  which  It 
could  be  held  void  was  based  on  the  fact 
that  Mann  was  permitted  to  go  on  and 
sell  the  stock  ot  goods  at  retail.  The 
mortgage  did  not  contain  any  provision 
tor  an  accounting  for  the  proceeds  of  tlic 
sale,  and  the  claim  Is  that  there  was  an 
agreement  outside  of  the  mortgoge  per- 
mitting the  mortgagor  to  sell  in  the  or- 
dinary course  of  business,  and  account  for 
the  proceeds  of  the  aulesfrom  time  to  time. 
The  evidence  clearly  indicates  that  the 
mortgage  was  given  In  good  faith ;  and  It 
appears  from  the  evfdence  of  the  mort- 
gagee that  the  mortgagor  was  to  pay  on 
the  debt,  out  of  the  sale  of  the  grocery 
atock,  all  the  money  he  could  spare  out  of 
the  business,  once  a  month  or  oftensr. 
This,  we  think,  bringa  the  case  within  the 
rale  laid  down  In  the  case  of  Frankbonser 
V.  Ellett,  22  Kan.  128:  "Where  a  mortgage 
is  given  on  a  stock  of  goods,  with  a  stipu- 
lation for  possession  thereof  by  the  mort- 
gagor, and  by  agreement  outside  the  mort- 
gage the  mortgagor  ia  permitted  to  con- 
tinue disposing  of  the  goods  in  the  ordinary 
course  oi  business,  and  to  use  a  portion  of 
the  proceeds  thereof  in  the  support  ol  his 
family,  paying  the  remainder  over  in  dis- 
charge of  the  mortgage  debt,  the  whole 
transaction  la  not  thereby,  as  matter  of 
law,  rendered  fraudulent  and  void  as 
against  credltorsand  subsequent  purchas- 
era,  but  will  be  upheld  or  condemned,  ac- 
cording as  the  arrangement  Is  entered  in- 
to and  carried  out  in  good  faith  or  not." 
See,  alao.  Cameron  v.  Marvin. 26  Kan.  ftl2: 
Muae  V.  Lehman,  30  Kan.  514, 1  Pac.  Rep. 
804:  Howard  v.  Bohlflug,  36  Kan.  357,  13 
Pac.  Rep.  566;  Whltson  v.  Grlffls.  30  Kan. 
211,  17  Pac.  Rep.  801.  The  mortgage  de- 
scribed certain  property  outside  of  the 
stock  of  goods,  consisting  of  a  pony, 
wagon,  scales,  counters,  etc.,  and  yrcsce 
no  reason  why  the  mortgage  shoald  not 
have  been  upheld  as  to  the  specific  per- 
sonal property  described.  We  do  not 
think  the  mortgage  was  void  because  it 
contained  a  clause  which  purported  to  ex- 
tend the  lien  of  the  mortgage  over  subse- 
quently acquired  property.  Having  be*-n 
given  in  good  faith,  it  would  cover  the 
property  actually  in  existence  at  the  time 
the  mortgage  w&a  executed;  and,  as  to 
)iuch  property,  we  think  the  mortgage 
should  have  been  upheld.  Yates  v.  Olin- 
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Bted,  66  N.  T.  362.  We  pecommend  a  re- 
vemal  of  the  judgment. 

By  the  Coubt.  It  Is  so  ordered ;  all  the 
Jnatlcea  concurring. 

(«  Kan.  381) 

CiTT  OF  Kansas  City  v.  Bhadbu«y. 

(Supreme  Court  of  Kansas.  Feb.  7,  1891.) 
Defective  Sidiwalks— Kotice  of  Dbtkot — Is- 

STRUCTIOHS— SPBCIAI.  FiNDINeB. 

1.  "Where  a  ci^  is  saed  fm  injuries  resulting 
from  a  defect  in  a  sidewalk,  it  must  appear  either 
that  the  city  had  notice  of  the  defect  or  that  it 
was  a  patent  defect  and  had  continued  so  long 
that  notice  might  reasonabl7  be  inferred,  or  that 
the  defect  was  one  which,  with  reasonable  and 
proper  care,  should  hare  been  ascertained  and 
remedied.  Janseo  v.  AtohiBon*  10  Kan.  KtS,  and 
cases  there  cited. 

8.  An  Incorporated  city,  which  negligently 
leaves  one  of  Its  sidewalks  out  of  repair,  by  rea- 
son whereof  a  persoQ,  without  fault  or  negligence 
on  his  put,  la  injurea,  is  liable  to  such  party  iu 
damages  for  the  inlury  so  sustained.  Ft.  Scott 
V.  Brothers,  30  Kan.  Ooold  v.  Topeka,  9Z 

Eau.  486,  i  Pao.  Rep.  823. 

8.  If  a  city  carelessly  and  negligently  per- 
mits defects  to  exist  in  one  of  its  sidewalkS)  no 
matter  how  caused,  after  notice  thereof  to  the 
city,  or  for  so  long  a  Ume  that  jiotlce  is  presum- 
able, then  it  becomes  liable,  if  a  person  Is  in- 
jured thereby  without  fault  or  negligence  on  his 
pskTt.   City  of  Atchison  v.  King,  9  Kan.  650. 

4.  If  the  instructions  of  the  court  cover  the 
entire  ground,  and  Inform  the  ifixy  upon  all  mat- 
ters necessaiTfOT  their  determinanon,  and  inform 
than  correctly,  this  is  sufDclent. 

6.  Either  lurty  has  a  right  to  a  written  find- 
ing of  the  jury  upon  any  material  question  of 
fact  involved  in  the  case,  but  where  a  verdict  is 
returned  for  the  plaintiff  in  an  action  for  per- 
sonal injuries,  aud  the  trial  court  refuses  to  sub- 
mit to  the  Jury,  at  the  instance  of  the  defendant, 
"what  sum  the  plaiutilE  ia  entitled  to  recover,  on 
account  of  money  paid  out  for  medicine  and  the 
services  of  a  physician, "  held,  such  refusal  is 
not  a  sufHcient  ground  for  the  reversal  of  the 
Judgment,  if  the  evidence  of  the  plaintiff  as  to 
theexpensus  tor  medicine  and  medical  attendance 
Is  nncontradioted,  and  therefore  nndlspnted. 
(Syltabus  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Milleb.  Judge. 

On  the  27th  day  of  January.  1887,  Mary 
J.  Bradbnryeommenced  her  action  against 
the  Mty  of  Kansas  City,  to  recover  ♦lO,- 
000  for  personal  Injuries  alleged  to  have 
been  receircd  by  her  on  the  29th  day  of 
August,  1886,  on  Seventh  street,  in  that 
city,  by  reason  of  a  loose  board  or  plank 
In  the  sidewalk  upon  that  street  flying  up, 
tripping,  and  throwing  her  down.  Trial 
had  at  the  ^September  term  of  the  court 
for  1887,  before  the  court,  with  a  jury. 
The  court  Instructed  the  ]ury  as  follows: 
**The  plaintiff  In  her  petition  alleges.  In 
substance,  that  the  der^ndunt  Is  a  munici- 
pal corporation,  and  that  It  was  the  duty 
of  defendant  to  keep  the  streets  in  repair 
and  safe,  one  of  Its  streets  being,  as  al- 
leged, called  'Seventh  Street.'  In  the  orig- 
inal city  of  Armourdale,  now  a  part  of 
defendant  city,  Kansas  City,  Kan.;  that 
the  said  defendant,  the  city,  failed  to  con- 
struct a  sidewalk  In  eald  street  of  suffi- 
cient scantliug  and  boards,  and  that  the 
work  was  unsklllfully  performed,  and 
that  both  In  material  and  workmanship 
It  was  inHufflcient,  unsafe,  and  dangerous 
for  public  travel,  and  tbat  said  defendant 


knowingly  permitted  said  sidewalk  to  be 
and  remain  out  of  repair  In  allowing 
boards  on  said  sidewalk  to  become  loose 
and  unfastened  ;  and  further  alleges  that 
on  or  about  the  29th  day  of  August,  1886, 
while  plaintiff  was  walking  on  said  side- 
walk, in  the  exercise  of  ordinary  care  and 
caution,  unfastened  boards  In  said  side- 
walk, tipped  up  under  fier  feet,  canalng 
her  to  fall  with  violencenpon  said  sidewalk, 
by  reason  of  which  Rhe  received  the  Injuries 
complained  of,  to  the  damage  of  plaintiff, 
as  she  alleges,  In  the  sum  of  ten  thousand 
dollars.  The  defendant,  answering  the 
petition,  denies  each  and  every  allegation 
thereof,  except  that  defendant  Is  a  munici- 
pal corporation  as  alleeed,  which  defend- 
ant admits.  And  the  defendant  for  a  fur- 
ther answer  says  that  the  Injuries  of  pluln- 
tifl,  if  un,v,  she  received  by  the  want  of  care 
and  negligence  of  plaintiff  directly  contrib- 
uting thereto.  Second.  The  burden  of 
proof  is  upon  the  plaintiff,  and  she  must 
make  out  her  case  by  a  preponderance  of 
the  evidence.  By 'preponderance  of  evi- 
dence* is  not  meant  the  meregreater  num- 
ber of  witnesses  upon  the  one  side  or  the 
other,  but  that  evidence  which  is  most 
convincing  and  satisfactory  to  the  mluds 
of  the  Jurors.  In  determining  upon  which 
side  the  preponderance  of  the  evidence  is, 
Che  Jury  may  take  Into  consideration  the 
opportunities  of  the  several  witnesses  for 
seeing  and  knowing  the  things  about 
which  they  testify:  their  conduct  and  de* 
meanor  while  testifying;  their  interest. 
If  any.  or  want  of  interest,  if  any,  in 
the  result  of  the  suit;  the  probability  or 
improbability  of  the  truth  of  their  sever- 
al statements,  In  view  of  all  the  other 
evidence  and  other  faets  and  dream- 
stances  appearing  upon  the  trial;  and 
from  all  the  circumstaces  determine  the 
weight  or  preponderance  ol  the  evidence. 
The  Jury  are  the  sole  Judges  of  the  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses.  TbirU.  If  the  Jury  believe  from 
the  evidence  tbat  any  wltuess  has  will- 
fully and  corruptly  testified  falsely  con- 
cerning any  material  matter  in  dispute, 
they  may  disregard  the  whole  or  any  por- 
tion of  the  evidence  of  such  witness. 
There  is  no  iuflexlble  rule  Interposed  be- 
tween the  witnesses  and  the  Jury,  requir- 
ing the  Jury  to  accept  or  reject  all  the  tes- 
timony of  any  witness.  Fourth.  Before 
the  plaintiff  can  recover  a  Judgment  in 
this  action,  it  must  appear  by  a  prepon- 
derance of  the  evidence  (1)  that  the  plain- 
tiff, Mary  0.  Bradbury,  was  injured  as  the 
result  uf  a  defect  in  the  sidewalk  on  said 
Seventh  street.  In  the  defendant  city,  as 
set  out  In  h^i'  petition ;  (2)  that  said  city 
or  its  ofilcem  were  negligent  In  permitting 
said  sidewalk  to  remain  in  seid  unsafe 
condition  at  the  time  said  plaintiff  was 
injured.  To  charge  the  defendant  with 
negligence,  it  must  appear  that  the  proper 
officers  of  said  city  had  notice  of  the  un- 
safe condition  of  said  sidewalk  in  time  to 
have  prevented  the  Injury  to  said  plaintiff 
by  falling  on  said  defective  sldewalic,  (If 
you  find  she  was  so  injured,)  or  that,  by 
the  exercise  of  reasonable  and  ordinary 
care  and  diligence,  they  could  have  known 
of  the  unsafe  condition  of  the  sidewalk. 
Fi/tb.  Ton  are  instructed  that  It  is  not 
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necesBary  tbat  the  defendant  city  ehould 
Imve  had  actual  notice  of  the  unsafe  and 
dangerous  condition  of  the  sidewalk,  if  you 
find  that  the  sidewalk  was  unsafe.  If 
you  find  that  said  condition  of  said  side- 
walk existed  a  sufSclent  length  of  time  be- 
fore the  injDry  to  plaintiff  to  have  enabled 
the  defendant  city  or  Its  ofHcers  and 
affents,  by  the  exercise  of  ordinary  care 
and  dlligencp,  to  have  known  of  the  exist- 
ence thereof,  and  remedied  the  same,  then 
the  law  implies  a  notice  to  the  defendant 
city  of  the  existence  of  the  condition. 
Nixtb.  The  city  is  liable  not  only  tor  In- 
juries occasioned  by  negligently  construct- 
ing defective  sidewalks  on  its  streets,  or 
by  causing  socti  defects  in  them  after  they 
are  constructed,  but  also  for  negligently 
permitting  them  to  remain  In  adangeruus 
or  unsafe  condition,  no  matter  how  such 
condition  was  caused.  Any  person  trav- 
eling upon  a  street  has  a  right  to  use  any 
portion  of  the  street  or  Bidewalk  for  that 
purpose,  not  already  otherwise  In  use, 
and  a  person  traveling  upon  a  street  or 
sidewalk  of  a  city  has  a  right  to  assnme 
that  such  street  or  sidewalk  is  in  a  safe 
condition,  and  to  act  upon  that  assump- 
tion, relying  upon  the  belief  that  the  city 
has  performed  its  duty  and  placed  and 
maintained  such  street  or  sidewalk  In  a 
sate  condition.  It  the  jury  find  from  the 
evidence  that  said  plaintiff  Is  entitled  to 
recover  herein  for  the  injuries  complained 
of  Id  her  said  petition,  she  will  be  entitled 
to  a  verdict  for  an  amount  which  shall  be 
full  compensatory  damages  for  the  loss  ot 
time  from  the  performance  of  ber  usual 
and  ordinary  labors  and  duties,  tbe  ex- 
penses uecessarily  Incurred  lor  medicines 
and  medical  attendance,  and  for  the  phys- 
ical pain  which  has  resulted  from  the  In- 
Jury  up  to  the  time  of  the  commencement 
of  the  action ;  and,  if  you  find  from  the 
evidence  that  said  plaintiff  is  still  disabled 
from  such  Injury,  such  further  damages 
as  appear  from  the  evidence  to  be  the  nat- 
ural and  probable  result  of  such  Injarlca. 
taking  Into  consideration  the-permanency 
or  probable  dura  tlon  of  the  same,  not  ex- 
ceedlngiu  all  the  sum  of  ten  thousand  dol- 
lars. Seventh.  In  order  for  the  plalhtiffto 
recover  In  this  action, she  must  satisfy  the 
Jury  from  the  evidence  that  she  received  her 
injuries,  (If  yon  find  she  received  any  inju- 
ries) from  detects  In  the  sidewalk  of  tbe  de- 
fendant city,  at  the  place  and  of  the  char- 
acter and  In  the  manner  set  out  in  her  pe- 
ti(lon,and  that  such  defects  wereof  a  char- 
acter that  they  could  be  discovered  by  the 
exercise  of  ordinary  care  and  diligence. 
Eighth.  By  reasonable  and  ordinary  care 
and  diligence  is  meant  that  degi-ee  of  care 
and  prndence  which  an  ordlnlrlly  careful 
and  prndent  man  would  be  expected  to 
use  under  similar  circumstances. " 

At  the  Instance  of  the  defendant,  the 
court  instructed  the  jury  as  follows: 
"  First.  Municipal  corpora  tlons  are 
bound  to  keep  tlioir  streets  and  sidewalks 
in  a  reasonably  safe  and  suitable  condi- 
tion of  repair  only  for  public  travel  by 
night  and  by  day.  Accidents  may  hap- 
pen notwithstanding  the  utmost  care 
and  diligence,  and  the  corporation  does 
not  warrant  against  accidents.  The 
amoiintof  care  and  diligence  to  be  reason- 


able may  vary  with  the  circumstances  ot 
eacli  case,  but  In  all  cases  they  must  be 
relative  to  the  risk  to  be  reasonable 
care  and  diligence.  When  this  is  done,  the 
corporation  has  performed  Its  duty  to  the 
public.  Second,  Tbe  court  Instructs  the 
jury  that  It  was  the  duty  ot  the  plaintiff 
to  exercise  ordinary  care  and  diligence  in 
traveling  along  the  sidewalk  to  avoid  ac- 
cidents, and  this  care  and  diligence  in- 
creases or  dlmlulshce  with  the  circum- 
stances ot  the  case.  For  Instance.  If  the 
night  was  dark  when  traveling  on  tbe 
sidewalk,  It  wonld  be  a  dnty  to  exercise 
more  care  and  caution  than  In  open  day; 
and.  It  yon  find  from  tbe  evidence  that 
plaintiff  did  not  exercise  care  and  cau- 
tion commensurate  with  the  surrounding 
circumstances,  and  such  want  of  care 
materially  contributed  to  the  Injury, 
then  the  plaintiff  cannot  recover.  Tblnl. 
In  the  absence  of  express  notice  to  tbe 
defendant  city  or  Its  ofilcers  of  the  delMts 
which  caused  the  injury  sustained  by  plain- 
tiff, tbe  plalntiCt  cannot  recover,  unless  It 
Is  shown  from  the  evidence  that  the  time 
that  the  sidewalk  was  out  ot  repair  (It 
you  find  from  the  evidence  that  It  was  out 
of  repair)  was  so  long  that  the  city  defend- 
ant ought  to  have  known  of  it  and  re- 
paired It  before  the  accident,  or  that  tbe 
ofilcers  of  the  city  were  guilty  ot  n^ll- 
gence  in  not  knowing  ot  it  and  repalilng 
it  before  the  accident.  Fourth.  Evidence 
of  the  existence  of  loose  boards  other 
than  the  one  upon  which  the  plafntitt 
tripped  is  not  competent  for  your  coosld- 
eratlon  tor  any  purpose  except  as  It  may 
tend  to  show  the  want  ot  the  exercise  ot 
due  care  on  the  part  ot  tbe  def^dant, 
which  would  have  led  to  the  discovery  on 
Its  part  of  the  fact  that  tlie  board  upon 
which  plaintiff  tripped  was  loose  at  the 
time  of  the  injury." 

The  jury  returned  a  verdict  for  the 
plaintiff,  and  assessed  her  damages  at 
¥2,300.  They  also  made  and  returned  the 
following  special  findings  of  fact:  "(1) 
Was  there  any  defect  in  the  sidewalk  on 
Seventh  street  where  It  is  claimed  the 
plaintiff  sustained  the  injury?  If  so,  what 
was  the  defect?  Make  full  specifications. 
Answer.  Yes;  a  loose  plank.  (2)  If  you 
find  there  was  any  defect  In  tbe  sidewalk 
where  plaintiff  was  injured. how  long  was 
such  defect  in  the  walk  before  the  hap- 
pening of  the  accident  to  the  plaintiff? 
A.  About  six  months.  (3)  When  the 
sidewalk  was  constructed,  was  it  con- 
structed with  reasonably  good  and  sufll- 
cient  material  in  ail  respects,  and  with 
reasonable  good  and  sufficient  workmaa- 
ship?  A.  No.  (4)  Did  the  city,  defend- 
ant, have  any  notice  of  the  defect  In  the 
sidewalk,  if  you  find  there  was  any  defect? 
If  so,  what  officer  of  said  city  defendant 
had  such  notice?  A.  There  was  no  no- 
tice, except  implied  notice.  (5)  How  did 
the  accident  happen  to  tbe  plaintiff? 
From  what  cause  did  plaintiff  fall  on  tlie 
sidewalk.  If  you  find  she  did  so  fall  upon 
It?  A.  By  unfastened  board  tipping  up. 
(6)  Was  the  cause  of  the  fall  of  plaintiff 
on  the  sidewalk  a  loose  plank  tipping  op 
and  throwing  her  down?  A.  Yee.  (7) 
Did  the  defendant,  thecity  of  Kansa8,have 
notice  that  the  board  upon  which  plain- 
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tiff  tripped  was  loose  at  tbe  time  of  the 
Injury?  A.  Yes.  (8)  How  many  nails 
were  in  the  board  Dpon  which  plaintiff 
tripped?  A.  There  were  none.  (9)  What 
were  the  dimensions  of  the  posts  and  of 
tbe  strinsrers.  and  tbe  thickness  of  the 
boards  in  the  sidewalk,  at  the  place  of  tbe 
Injnry?  A.  Foats,  4x4;  stringers,  2x4; 
planks,  2x6,  and  2x8.  and  2x12.  (10) 
How  long  had  tbe  board  upon  which  the 
plaintiff  tripped  been  loose  at  tbe  time  of 
the  Injnry?  A.  Six  months.  John  Rilet, 
Foreman. " 

The  defendant  filed  a  motion  for  a  new 
trial,  which  was  overrated.  It  excepted 
and  brings  the  ease  here. 

William  S.  Carroll,  tor  plaintiff  In  error. 
AMea  &  McGrew  unA  Scroggs  &  Otbaon, 
tor  defendant  In  error. 

HoRTON.  C.  J.,  (after  stating  the  facts 
as  above.)  Tbls  was  an  action  brought 
by  Mrs.  Mary  J.  Bradbnry  against  the 
city  of  Kansas  Olty  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  on  the  nigbt  of  the  29th  of  A  ugust, 
1886,  by  reason  of  tbe  unsafe  and  defective 
condition  of  a  sidewalk  on  Seventh  street, 
in  that  city.  It  was  cleariy  established 
by  the  evidence  that  Mrs.  Bradbury  was 
tripped  up  and  thrown  down  by  a  loose 
board  or  plank  in  the  sidewalk,  and 
thereby  severely  and  permanently  injured. 
There  Is  no  evidence  in  the  record  tend- 
ing to  show  any  contributory  negligence 
apon  her  part,  and  the  principal  question 
of  fact  for  the  determination  of  the  Jury 
was  whether,  prior  to  tbe  injuries  com- 
plained of, the  defects  In  the  sidewalk  were 
known  to  the  officers  of  the  city  having 
charge  of  the  streets,  or  could  have  been 
known  by  tbe  exercise  of  ordinary  care 
and  diligence  npon  their  part.  The  Jury 
found  specially  that  the  sidewalk  was  de- 
fective where  Mrs.  Bradburj'  was  Injured, 
and  that  the  defects  In  tbe  sidewalk  had 
existed  about  six  months  before  she  was 
injured.  The  Jury  also  found  that  the  side> 
walk  was  not  properly  constructed. 

It  is  contended  that  the  board  or  plank 
of  the  sidewalk  which  caused  Mrs.  Brad> 
bnrj  to  fall  was  loose  tor  only  a  short 
time  before  her  Injury.  An  Instruction 
was  asked  by  tbe  city  to  the  effect  that 
"if  the  Jury  believed  from  the  evidence  the 
sidewalk  upon  which  the  plaintiff  fell  and 
was  injured  was  In  a  reason.-tbly  safe  and 
suitable  condition  of  repair  at  the  time  of 
alleged  injury,  save  and  except  the  loose 
board  that  fiew  up  and  tripped  the  plain- 
tiff, they  should  find  for  the  defendant." 
An  examination  of  the  record  shows  there 
was  evidence  supporting  the  findings  of 
the  jury,  and  therefore  we  cannot  say 
that  there  was  no  proof  to  sustain  the 
Judgment.  In  this  view,  the  instruc- 
tlott  was  properly  refused.  All  questions 
of  fact  tn  such  a  case  are  for  the  Jury  to 
decide,  not  the  court. 

It  is  also  contended  that  tbe  trial  court 
committed  error  in  refusing  various  other 
Instructions  prayed  for.  The  Instructions 
given  sufficiently  covered  the  ground. 
The  facts  of  the  case  were  In  a  very 
narrow  compass.  Other  ond  further  In- 
structions would  not  have  been  beuetlcial, 
onless  the  court  had  explained  to  tbe  Jury 


wbat  It  meant  when  It  referred  to  "the 
proper  otfluOTS  of  the  city  having  notice  of 
the  condition  of  the  sidewalk."  The 
court  undoubtedly  meant  tbe  officers  of 
the  city  having  charge  of  the  repairs  nf 
the  streets,  but  the  city  did  not  ask  the 
court  to  define  "the  proper  officers,"  and 
the  instruction  cannot  be  said  to  have 
been  erroneous  or  misleading.  The  objec- 
tion to  tbe  order  In  which  the  evidence 
was  admitted  Is  not  well  taken,  liecanse 
In  such  matters  a  court  has  some  dis- 
cretion. A  trial  court  may  even  open  a 
case  for  the  purpose  of  receiving  further 
evidence.  West  v.  Cameron.  39  Kan.  730, 
18  Pac.  Rep.  894;  State  v.  Sowdera,  42 
Kan.  312,  22  Pac.  Rep.  426,  and  cases  there 
cited. 

It  la  further  contended  that  the  court 
erred  in  refusing  to  submit  to  the  Jury  the 
following  questions:  "Question.  What 
sum  do  you  find,  If  auy,  that  the  plain- 
tiff is  entitled  to  on  account  of  money 
paid  for  medicine  and  tbe  services  of  a 
physician?  Q.  What  damage  do  yon 
find,  if  any,  for  the  plaintiff  for  loss  of 
time  from  the  performance  of  her  usual 
labors  and  duties?"  The  court  very 
properly  might  have  submitted  the  first 
question.  A  similar  question  was  snb- 
mltted  In  City  of  Salina  v.  Trosper,  27 
Kan.  544. 

Either  party  has  a  right  to  a  written 
finding  upon  any  particular  question  of 
fact  involved  in  the  case.  Railway  Co. 
T.  Reynolds.  8  Kan.  628 ;  Bent  v.  Pbllbrick, 
16  Kan.  190;  City  of  Wyandotte  v.  Gib- 
son, 25  Kan.  236.  But  an  examination  of 
tbe  record  shows  that  no  material  error 
was  committed  in  the  refusal  to  submit 
the  first  question,  and  uo  error  what- 
ever in  refusing  to  submit  tbe  last  one. 
The  evidence  as  to  expenses  for  medi- 
cine and  medical  attendance  was  uncon- 
tradicted. Mrs.  Bradbury  testified  upon 
that  matter.  Her  evidence  was  not  con- 
troverted. As  to  tbe  last  question,  there 
was  no  positive  or  specific  statement  by 
any  witness  of  the  value  of  the  aervlcea  of 
Mra.Bradbury.  She  testified  thatshe  was 
a  nurse,  but  did  not  state  what  her 
daily,  weekly,  or  monthly  wages  were. 
Therefore  there  was  no  evidence  offered 
upon  which  to  submit  the  last  question. 
Upon  the  record  presented  to  us,  we 
cannot  perceive  any  error  occurring  upon 
tbe  trial  prejudicial  to  the  rights  of  the  de- 
fendant, and  therefore  the  Judgment  of 
the  district  court  will  be  Edflrmed.  All 
the  justices  concurring. 

  (45  Kan.  372) 

SooTHBRN  Kansas  Rt.  Co.  v.  Sanford. 
Wwpreme  Court  cf  Kanuu.  Feb.  7, 1891.) 
Carribbs— EncnoN  or  Trespasser. 

1.  Removing  a  trespasser  from  a  train  of  oars 
while  the  train  is  In  motion,  when  the  train  is 
moving  very  slowly,  Is  not  negligence  or  wanton- 
ness per  se. 

2.  In  cases  of  ejection  of  trespassers  from 
trains  in  motion,  the  question  of  ne^ligenco  or 
wantonness  is  usually  a  question  of  fact  for  the 
Jury. 

(Syllabus  by  Strang,  C.) 

Commiasloner's  decision.  Error  from 
district  court.  Johnson  county;  J.  P. 
HiNOMAN,  Judge. 
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Oeoi^B.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plalntid  in  error.  A.  Smith 
Devenaey,  tor  deFendant  In  error. 

Stkano,  C.  T^biB  action  was  broag:ht 
by  the  defendant  against  the  plain  tin  to 
recorer  damages  lor  an  Injory  wblch  be 
alleges  was  Inflicted  upon  blm  by  the 
agent  of  the  plaintiff  In  Meeting  blm  from 
I  to  train  of  cara  on  October  11, 1887.  The 
defendant  was  a  passengernn  the  plalif- 
tiff's  train  from  Kansas  City  west,  on  the 
evening  of  that  day.  When  the  conductor 
in  charge  of  the  train  demanded  hts  ticket 
be  did  not  produce  any,  and  refused  to 
pay  fare,  and  was  put  oH  of  the  train.  At 
some  time,  either  while  being  put  off  the 
train  or  alter  he  was  off,  his  anlrle  was 
sprained,  and  this  action  was  brought  to 
recover  dauiages  therefor.  The  case  was 
tried  by  tlie  court  and  a  Jury,  and  ^  ver- 
dict for  the  plaintiff  therein  returned  for 
9150,  9100  compenpatory  damages  and 
$50  as  punitive  damages.  Motion  for 
new  trial  was  overruled. 

The  undisputed  evidence  lu  this  case 
clearly  shows  that  the  defendant  twice 
failed  to  produce  a  ticket,  when  his  ticket 
wad  demanded  by  the  conductor.— once 
before  reaching  the  station  at  Argentine, 
and  again  before  reaching  Holllday;  and 
each  time  he  not  only  refused  to  surrender 
hiB  ticket,  but  relnsed  to  tell  where  he  was 
going,  simply  saying,  in  response  to  the 
inquU*y  of  the  conductor  as  to  where  he 
was  going,  "I  guess  I  know  where  I  am 
going."  The  first  time  he  refused  to  sur- 
render bis  ticket  or  tell  where  he  was  go- 
ing the  conductor  directed  him  to  get  off 
the  train  at  the  next  station,  Argentine, 
which  he  failed  to  do.  The  defendant 
thus  ceased  to  be  a  passenger  on  the 
plaintiff's  train,  and  became  a  trespasser 
thereon,  and  especially  so  after  he  had  the 
second  time  refused  to  surrender  his  ticket 
or  tell  where  he  was  going,  so  the  con- 
ductor cuuld  fix  the  amount  of  his  fare, 
and  the  conductor  bad  the  right  to  put 
him  off,  at  a  station  or  between  stations, 
only  so  he  did  not  put  him  off  at  a  dan- 
geroQB  place,  nor  use  any  more  force  than 
wat  necessary  to  eject  hira,  or  put  him  off 
with  a  wanton  disregard  of  the  conse- 
quencesof  his  ejectment.  Llllis v.  Railway 
Co.,  64  Mo. 464;  Railroad  Co.  v.  Van  Houten, 
48  Ind.  90;  Stone  v.  Railroad  Co.,  47  Iowa, 
82;  Hlbbard  v.  Railroad  Co.,  15  N.  T.  456; 
Frederick  v.  Railroad  Co.,  87  Mich.  342; 
Railroad  Co.  v.  Oants,  38  Kan.  621, 17  Pac. 
Rep.  54,  and  cases  there  cited.  Was  the  de- 
fendant ejecf:ed  atadangerous place?  This 
question  most  be  answered  in  the  negative. 
He  was  pirt  off  near  the  station,  in  sight 
of  the  depot,  where  the  ground  was  level 
and  smooth,  he  himself  testifying:  "I  had 
pretty  good  footing  from  there  on.  I 
could  see  all  before  me.  Pretty  good  road 
where  I  came."  That  ts.  It  was  a  pretty 
good  road  from  the  place  where  he  was 
put  off  to  the  depot.  There  Is  nothing  in 
the  record  that  hIiows  that  the  conductor 
assaulted  the  defendant,  or  used  violence, 
or  any  more  force  than  was  sufiiclent  to 
eject  him.  The  evidence  shows  there  was 
very  little  resistance.  The  defendant  was 
led  or  pushed  out  of  the  car,  and  put  off  of 
the  platform  onto  the  ground,  without 


much  fuss  or  force.  We  think  the  evi- 
dence clearly  shows  that  the  defendant 
was  at  the  time  Just  enough  under  the  In- 
fluence of  liquor  to  make  him  somewhat 
stupid  when  left  to  himself,  and  more  or 
less  contrary  when  aroused;  unable  to 
offer  mach  resistance,  and  certainly  not 
able  to  remember  afterwards  macb  abont 
what  transpired.  Was  the  condnctor 
guilty  of  negligence  or  wantonness  in  pat- 
ting the  defendant  off,  under  all  the  clr- 
cniustances  of  this  case?  A  strong  pre- 
ponderance of  the  evidence  shows  that  the 
train  was  standing  still  when  the  defend- 
ant was  put  off.  The  ronductor  says  the 
train  was  standing  stlU.  The  defendant 
also  says  it  had  stopped  when  he  was  pnt 
off.  It  is  true  that  he  says,  in  answer  to  a 
leading  question  in  his  examination  la 
chief  It  was  moving.  But,  having  testi- 
fied both  ways,  his  evidence  must  be  taken 
more  strongly  against  hlmuelf,  and,  un- 
der ordinary  circumstances,  bis  evidence 
against  himself  would  outweigh  the  evi- 
dence of  a  mere  witness  In  his  behalf,  con- 
tradicting blm  on  this  point.  All  the  wit- 
nesses agree  that  the  train  stopped  out- 
side the  switch,  to  allow  the  brakeman  1o 
turn  the  switch,  and  again,  after  it  had 
run  in  on  the  switch,  to  let  the  brakeman 
get  on.  And  It  must  be  remembered  thct 
this  stop  was  within  300  or  900  yards  iif 
thed^ot,  where  thetralnmuststopagaic. 
Mr.  Hodges,  a  passenger  on  the  train, 
says  the  train  was  in  motion  when  the  de- 
fendant was  put  off.  He  says  the  trala 
had  stopped  inside  the  switch ;  but  he 
su/s  It  had  started  up  again  before  the 
defendant  was  put  off.  He  also  says  that 
the  first  thing  he  saw  in  connection  with 
the  ejectment  of  the  defendant  was  the 
conductor  setting  down  his  lantern  and 
pulling  the  bell-roix;  to  stop  the  train. 
That  immediately  thereafter  he  went  out 
upon  the  platform  at  the  rear  end  of  the 
car  to  see  what  the  train  was  stopping 
for;  and,  while  there,  he  beared  a  noliie  In- 
side, as  though  made  by  a  shufflinpf  of 
feet,  and  went  into  the  car,  and  as  he 
went  In  the  conductor  and  the  defendant 
were  going  out  of  the  front  end  of  the  car; 
and  that  he  did  not  see  or  hear  anything 
further.  He  did  not  go  out  again,  but 
says  the  train  was  In  motion.  The  evi- 
dence also  shows  that  the  conductor 
stepped  off  from  the  platform  onto  the 
ground  with  the  defendant.  Under  aneh 
a  state  of  facts  the  ordinary  mind  would 
not  long  hesitate  in  reaching  the  conclu- 
sion that  the  train  wasstHndlngsilll  when 
the  defendant  was  ejected ;  that  he  was 
put  off  after  the  train  had  run  in  on  the 
switch,  and  stopped,  and  l>efore  it  had 
again  started.  It  Is  hardly  within  reason 
to  believe  that,  having  stopped  outside  of 
the  switch,  where  the  conductor  says  he 
would  not  put  the  defendant  off  because  It 
was  not  a  good  place,  and  then,  having 
run  in  on  theswltch  and  stopped,  where  It 
was  a  good  place  to  put  him  off,  that  he 
waited  until  aftnr  his  train  had  started  to 
run  up  to  the  depot,  not  300  yards  away, 
and  then  pulled  the  bell-rope,  and  slowed 
bis  train  up,  and  pot  him  off.  Under  such 
circumstances,  it  Is  much  more  in  conso- 
nance with  reason  to  believe  that  Hodges 
was  mistaken  about  the  train  being  in 
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motion  when  the  ejection  occurred,  especial- 
ly as  heisdlrectly  contradletedon  this  point 
by  the  conductor  and  the  defendant  blm- 
self :  and  that  the  train  was  In  fact  stand- 
ing still  when  the  defendant  was  ejected. 

Bnt  coflnsel  for  defendant  remind  us 
that  the  jury  found  for  the  defendant,  and 
that,  with  no  special  finding  In  the  case, 
the  Keneral  verdict  Is  conclusive  upon  all 
questions  upon  which  there  was  a  con- 
flict In  the  evidence.  We  concede  this, 
though  reluctantly,  ander  the  evidence  In 
this  case,  and  are  therefore  confronted 
with  the  questloD.  was  It  negligence  or 
wantonness  per  ae  for  the  conductor  to 
put  the  defendant  off  from  the  train  while 
it  was  in  motion?  Ae  there  is  no  finding 
of  the  jury  as  to  how  fast  or  how  slow 
the  train  was  movtnf^  when  the  ejection 
was  made,  we  must,  to  sustain  the  ver- 
dict and  judgment  in  this,  case,  say  that  it 
is  negligence  or  wantonness  per  se  for  a 
conductor  to  remove  a  trespasser  from  a 
train  in  motion,  no  matter  how  slow  it  Is 
mnning.  In  the  case  of  Railroad  Co. 
v.  McCHndllsB,  .S3  Kan.  366, 873,  374.  6  Pac. 
Rep.  587,  this  court  held  that  stepping 
from  a  train  of  cars  in  motion,  to  a  sta- 
tionary platform,  or  to  the  stationary 
ground,  which  is  more  dangerous,  Is  not 
negligence  per  ae;"  and  cited  In  support 
of  that  position:  Railroad  Co.  v.  Smith, 
59  Tex.  406;  Doss  t.  Railroad  Co.,  59  Mo. 
27;  Filer  v.  Railroad  Co.,  49  N.  Y.  42; 
Banking  Co.  v.  McCurdy,  45  Ga.  28«;  Rail- 
road Co.  V.  Kilgore,  83  Pa.  St.  292.  The 
court  also  said  In  that  case  that"  the  same 
rule  obtained  In  getting  on  a  train  while 
In  motiun,  ~  and  cited  Swigert  v.  Railroad 
Co.,  75  Mo.  475.  and  Eppendorf  v.  Railroad 
Co.,  69  N.  Y.  195.  It  is  held  in  that  case 
that  "the  question  of  negligence  In  such 
cases  Is  usually  a  question  of  fact  for  the 
jury,  although  sometimes,  and  under  some 
circumstances,  It  may  be  a  question  of 
lawfor  the  court. "  So,  where  a  trespasser 
is  removed  from  a  train  of  cars  by  the 
agents  of  the  company  operating  the 
train,  while  a  train  la  in  motion,  we  think 
the  question  of  negligence,  ol  wantonness, 
of  the  amount  of  force  used,  and  of  the 
character  of  the  place  where  the  ejection 
took  place,  are  usually  questions  of  fact 
for  the  juiy.  "Where  the  evidence  shows 
the  train  at  the  time  of  the  ejectment  is 
moving  very  slowly.  It  Is  not  negligence 
or  wantonness  per  se  to  put  a  trespasser 
off  of  the  train.  In  this  case  the  plaintiff 
below  could  not  have  recovered,  except 
npon  the  theory  that  It  was  negligence  or 
wantonness  per  se  for  the  conductor  to 
put  him  off  of  the  train  while  it  was  in 
motlonJ  It  la  difficult  to  say  whether  the 
court  Intended  to  Instruct  the  jury  that  it 
is  negligence  or  wantonness  perse  tore- 
move  a  trespasser  from  a  train  of  cars 
while  In  motion,  because  of  the  .fact  that 
the  court  coupled  so  many  other  condi- 
tions with  the  element  of  motion  of  the 
train  in  Its  charge.  But  we  havenodoubt 
the  jury  were  ted  by  the  charge  to  believe 
that  the  plaintiff  below  had  a  right  to  re- 
cover if  he  was  put  ofl  of  the  train  while 
It  was  in  motion,  without  regard  to  the 
rate  of  its  Bpeeil.  This  is  apparent  from 
the  verdict,  since  the  evidence  clearly 
BbowB  that  there  waa  no  other  element  of 


negligence  or  wantonness  in  the  case ;  and 
to  that  extent  we  think  the  Instructions 
misleading  and  erroneous.  We  also  think 
some  of  the  Instructions  refused  should 
have  been  given.  They  stated  the  law 
correctly,  and  the  matter  was  not  covered 
properly  by  the  Instructions  that  were 
given.  It  it  ever  Is  a  question  of  fact  for  a 
jury  to  say  whether  It  is  a  wanton  wrong 
to  put  a  trespasser  off  of  a  train  while  In 
motion,  then  this  case  le  such  a  one.  for 
the  evidence  clearly  shows  that  the  train 
was  moving  very  slowly.  If  moving  at  all, 
while  the  ejection  occurred.  The  court 
should  have  submitted  It  as  a  question  of 
fact,  coupled  with  proper  Instructions  In 
relation  thereto,  for  the  jury  to  soy.  if 
they  should  find  the  train  was  In  motion 
when  the  defendant  was  removed  there- 
from, whether  or  not  the  train  waa  mov- 
ing at  such  a  rate  of  speed  as  to  render 
the  removal  dangerous.  For  the  reasons 
herein  given  It  Is  recommended  that  the 
judgment  of  the  district  coart  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Per  Cubiam.  It  la  so  ordered ;  all  the 
jasticea  concurring. 


  (4B  Km.  «7) 

Hbndrtx     Kansas  Citt,  F.  8.  &  G. 
B.  Co. 

(Supreme  Court  of  Kan$a$.  Ve^  7, 1891.) 

ClBBlEBS— EnOTION  Of  TrBSPASBBB. 

1.  Where  a  person  clandestinely  enters  a  box- 
car of  a  Irelght  train  of  a  railroad  company,  to 
beat  bis  way  over  the  road,  be  bocomes  a  tres- 
pOiiser  on  said  train,  and  the  only  duty  the  com- 
pany owes  him  is  not  to  wantonly  injure  him. 

2.  It  is  not  error  to  snstain  a  demurrer  to  tbe 
evidence,  in  a  case  against  a  railroad  company  to 
recover  damages  for  tnlnrles  inflicted  by  the 
train,  resolting  In  tbe  death  of  tbe  person  in- 
jored,  when  the  evidence  falls  to  show  any  neg- 
ligence on  tbe  partof  the  company  wbiob  ooatrlb- 
uted  to  the  injury. 

iSyUabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Bourbon  county;  C.  O. 
Fbksch,  Judge. 

Ware.  BIdille  &  Cory^  for  plaintiff  in  er- 
ror. Wallace  Pratt  and  Charles  W.  Btalrt 
for  defendant  In  error. 

Stbano,  C.  This  was  an  action  brought 
by  the  plaintiff  to  recover  damages  for  In- 
juries received  by  the  plaintiff'^  intestate, 
through  the  alleged  negligence  of  tbe  de- 
fendant in  operatlnglts  train  of  cars,  from 
the  effects  of  which  be  died.  The  defend- 
ant was.  on  the  27th  day  of  August,  1886, 
running  Its  train  of  trelght^ars south  over 
Its  line  from  Pleusanton  to  Ft.  Scott. 
At  Pleasanton  the  deceased.  Willie  Hen- 
dryx,  went  Into  a  box-car  of  said  train,  to 
steal  a  ride  to  Ft.  Scott.  There  was  one 
other  persim  In  the  car  with  him,  called  In 
the  evidence  In  this  case  a  "tramp."  At 
Hammond  station,  six  miles  north  of 
Ft.  Scott,  the  hind  brakeman  of  the  train 
closed  the  doors  of  the  car,  while  the  boy 
nnd  his  companion  were  still  In  the  car. 
From  Hammond  the  train  ran  to  the  Mis- 
souri, Kansas  &  Texas  junction  near  Ft. 
Scott,  where  It  stopped  a  sliort  time,  and 
then  pulled  up  a  short  distance,  and 
stopped  again.  Alter  pulling  up,  Willie 
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Hendryz  was  foand  on  the  track  In  the 
rear  ol  tbe  train,  serlouely  Injured.  He 
was  taken  home  to  Pleasaoton,  where, 
nutwttbatanding  he  was  carefully  nursed 
and  properly  attended  by  physicians,  he 
died  on  the  12th  of  September,  188S.  The 
evidence  in  the  case  conslBted  wholly  in  an 
agreed  Btatement,  and  the  depositlnne  ol 
two  witneases,  who  also  got  onto  said 
cars  at  Fleasanton,  and  rode  to  Ft. 
Scott.  There  was  no  conflict  in  the  evi- 
dence; not  a  single  question  of  fact  was 
contested  in  the  whole  case.  The  defend- 
ant demurred  to  the  evidence  of  the  plaln- 
tltt,  and  the  court  sastalned  the  demurrer, 
and  entered  JadKuient  for  the  d,etendant. 
Motion  for  new  trial  was  heard  and  over- 
ruled. 

There  le  but  cue  question  in  the  case, 
and  that  grows  out  of  the  theory  of  the 
plaintiff  as  to  thecause  of  the  death  of  the 
plaintiff's  intestate.  The  plalntlH  claims 
that  when  the  brakeman  shut  the  doors 
of  tbe  car  at  Hammond  the  deceased  be- 
came alarmed,  and  in  his  fright  attempted 
to  climb  out  of  tbe  window  in  the  end  of 
the  cur  to  the  ground,  and,  in  so  doing, 
fell,  and  was  run  over  and  Injured.  Plain- 
tiff says  the  shutting  of  the  doors  of  the 
car  by  the  brakeman,  with  deceased  and 
his  companion  in  the  car,  was  such  an  act 
as  rendered  tbe  defendant  guilty  of  negli- 
gence in  connection  with  the  injury  of  said 
Willie  Hendryx,  and  liable  in  damages 
therefor.  The  UDdispated  evidence  shows 
the  deceased  was  a  trespasser  on  the  de- 
fendant's train.  The  only  duty,  then, 
that  the  company  owed  him,  was  not  to 
wantonly  Iniure  him.  Toomey  v.  Rail- 
road Co.,  (Cal.)  34  Fac.  Rep.  1074;  Mason 
V.  Bailroad  Co.,  27  Kan.  83;  Ballroad  Go. 
V.  Rollins.  6  Kan.  107;  Pierce.  B.  S.  830; 
Palmer  v.  Railroad  Co.,  (Ind.)  14  N.  E. 
Rep.  70;  Railroad  Co.,  v.  Llndley.  42  Kan. 
714,  22  Pac.  Rep.  703;  Railroad  Co.  v.  San- 
ford,  44  Kan.  — .  ante,  891 ;  Railroad  Co. 
V.  Gants,  88  Kan.  621,  17  Pac.  Rep.  64; 
Railroad  Co.  v.  Polnter,14  Kan. 37;  Taylor 
V.  Clendining.  4  Kan.  524 ;  Hlbbard  v.  RaU- 
roadCo.,15N.Y.46e;  Stone  v.  Railroad  Co., 

47  Iowa,  82;  Bailroad  Co.  v.  Van  Honten, 

48  Ind.  90.  The  only  act  on  the  part  of  the 
railroad  company  that  is  complained  of 
was  the  closing  of  the  doors  of  the  car  in 
which  deceased  and  companion  were  at 
tbe  time  by  the  brakeman  of  the  train. 
What  evidence  la  found,  in  such  act  on  the 
part  of  the  brakeman,  of  any  malice  to- 
wards tbe  deceased  ?  Or  of  any  wanton 
or  reckless  disregard  of  his  rights?  In 
what  mannerdid  the  closing  of  such  doors 
place  the  deceas(*d  in  danger  ?  The  car  was 
empty.  He  did  not  freeze  nor  smother 
therein.  He  eonid  not  have  been  afraid  of 
his  companion,  because  he  had  ridden 
past  several  stations,  at  each  of  Which  tbe 
train  liad  stopped,  before  the  door  was 
dosed,  and  still  remained  in  the  car.  He 
knew  the  train  would  stop  at  Ft.  Scott, 
where  he  was  going.  There  Is  nothing  in 
theevidence  to  show  that  the  doors  ol  the 
car  were  locked  or  otherwise  fastened  on 
the  outside,  and  nothing  to  show  that  the 
deceased  could  not  have  readily  opened 
them  from  tbe  inside,  and  stepped  out, 
whenever  be  desired  to.  There  la  nothing 
to  show  that  bo  did  not  bo  leave  the  car. 


there  being  no  evidence  to  show  taow  be 
got  out  oftbecar.  Hlscompanionsnffered 
no  Injury  in  getting  out  of  the  car,  so  far 
as  the  record  shows.  And  there  is  not  a 
word  of  testimony  tending  to  show  that 
deceased  was  injured  in  any  way  while 
getting  out  of  the  car.  He  was  found  In 
the  rear  of  the  train,  on  the  track,  injured. 
But  how  he  came  to  be  there  no  one 
knows.  The  theory  of  the  plaintiff  below 
is  that  he  was  alarmed  when  abut  In  tbe 
car,  and  attempted  to  get  out  of  tbe  win- 
dow in  the  end  of  tbe  car,  and  fell,  and  the 
train,  or  part  of  it,  ran  over  him.  There 
is  no  evidence,  however*  tu  support  ttals 
theory,  nnlesB  It  can  be  said  that  the  bare 
fact  that  tbe  doors  of  the  car  were  closed 
bythebrakemansupportelt.  Thedeceased 
may,  so  tar  as  any  evidence  shows,  have 
emerged  from  the  car  through  the  door, 
and.  after  getting  out  upon  the  ground, 
have  slipped,  and  fell  under  tbe  train,  and, 
as  he  got  on  the  car  while  the  train  was 
in  motion,  he  may  have  jumped  from  the 
car,  out.  of  the  door,  while  tbe  train  was 
in  motion,  and  been  carried  off  bis  balance 
by  the  motion  of  the  train,  and  fallpn  un- 
der the  cars,  and  thus  been  bnrt.  But  It 
is  idle  to  speculate  as  to  how  he  emerged 
from  the  car,  or  how  he  was  hurt.  It  Is 
enough  to  say  that  there  must  besome  ev- 
idence of  wrong  on  the  part  of  even  a  rail- 
road company  before  it  may  be  mulcted  In 
damages.  There  is  no  evidence  that  the 
brakeman  knew  that  any  one  was  in  tlie 
car.  It  Is  true,  a  witness  said  the  brake- 
man  knew;  but  later,  when  be  disclosed 
the  source  of  bis  knowledge,  it  turned 
out  to  be  a  mere  inference  of  his.  He  said 
also  that  hedld  notseethe  brakeman  look . 
into  tbe  car.  We  tblnk  tbe  evidence  in 
this  case  barren  of  anything  showing  any 
wrong  on  the  part  of  the  company  or  its 
agents,  and  that  there  was.  therefore, 
nothing  to  submit  to  a  jury.  It  follows 
that  tbe  demurrer  to  the  evidence  was 
rightfully  sustained.  It  Is  recommended 
that  tbe  judgment  of  the  coart  below  be 
affirmed. 

Feb  Cusiah.  It  1«  bo  ordered  ;  all  tbe 
juatlcea  concQrring. 


■     («  Ku.  SIS) 

Challiss  v.  Atchison  Union  Dspot  ft 

R.  Co. 

(Supreme  Court  of  Kansas.  Feb.  7, 1891.) 

COSDEMNATION  PeOCEBDIHOS  —  LOT  AbOTTIKS  OS 

Vacated  Stbebt. 
Where  a  portion  of  a  street  in  a  ci^  of  the 
first  class  is  vacated,  porsnant  to  the  provisioiiB 
of  paragraph  583  of  G^eral  Btatutes  of  18S9,  and 
a  lot  abutting  thereon  condemned,  and  the  per- 
petual use  thereof  acquired  by  a  union  depot  and 
railroad  company  for  the  maintenance  of  a  un- 
ion depot,  the  portion  of  the  vacated  street  situ, 
ated  in  minb  of  the  lot  so  uondemued  becomes,  as 
it  were,  an*  accretion  or  appurtenant  of  the  lot, 
and  passes  with  tbe  same  to  the  company.  Rail- 
road Co.  7.  Patch,  S8  Ean.  470. 
{Syllabus  by  the  Covrt.) 

Error  from  dlstrictcourt,  Atchison  cooo- 
ty ;  Robert  M.  Eaton,  Judge. 

Action  of  injunction  brought  by  the 
Atchison  Union  Depot  &  Railroad  Com- 
pany against  XiUtber  CCbaUlra.in  tbe  dis- 
trict court  of  Atchison  county.  After 
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taearlna  the  testimony,  the  court  made  tbe 
followlofc  findings  of  fact  and  conclostons 
of  law: 

"findings  of  fact. 
"(1)  That  thenald  plaintiff,  the  Atchison 
Union  Depot  &  Railroad  Company,  ou  the 
Ist  day  of  December,  A.  D.  1889,  was,  and 
for  more  than  ten  years  prior  thereto  has 
been,  a  depot  and  railroad  company,  daly 
chartered,  organized,  and  exlstlos  under 
and  by  virtue  of  the  laws  of  the  state  of 
Kansas.  (2)  That  at  ttie  institution  of 
this  SDit  it  was,  and  for  more  than  ten 
years  prior  thereto  had  been,  the  owner  In 
fee-Hlmple  ot  the  north  half  of  block  22  In 
the  city  o!  Atchison,  state  ot  Kansas,  and 
thf!  fee-simple  owner  of  the  south  80  feet  of 
lotn  1,  2,  3,  4,  and  n,  block  23,  In  the  ctty  ot 
Atchison,  and  during  all  said  time  used 
and  occupied  the  same  for, railroad  and 
depot  purposes.  (8)  That  on  the  1st  day 
of  October,  A.  D.  1888.  It  became  necessary 
that  said  plaintiff  should  acquire  thenorth 
one  hundred  feet  of  lots  I,  2,  3,  4,  and  6,  in 
bloclc  2S,  city  of  Atchison,  for  Its  nses  and 
purposes  as  snch  union  depot  and  railroad 
corporation,  and,  being  unable  to  agree 
with  the  owners  thereof  as  to  the  price  It 
should  pay  therefor,  it  dnly  applied  to  the 
hoard  of  county  commissioners  of  Atchi- 
son county,  Kansas,  to  lay  off  and  con- 
demn so  much  of  said  lots  as  was  deemed 
necessary  by  the  said  plalntlH  for  Its  uses 
and  purposes  aforesaid.  (4)  That  said 
board  of  county  commissioners,  upon  said 
application,  did,  after  having  given  due 
notice  as  provided  by  law,  on  the  7th  day 
of  November.  A.  D.  1888,  proceed  to  lay  off 
and  condemn  the  north  one  hundred  feet 
of  lote  1,  2,  3.  4.  and  5.  in  block  23,  In  tbe 
city  ot  Atchison,  as  aforesaid,  and  did  as- 
certain and  determine  the  value  of  said 
one  hundred  feet  of  lot  one,  In  block  23. 
aforesaid,  to  be  the  sum  of  fl9.380,  and 
did  award  L.  C.  ChalUss,  as  the  supposed 
owner  of  said  north  one  hundred  feet  of 
lot  one,  block  23.  the  said  sum  of  f 19,330. 
the  appraised  value  of  said  lot.  and  all  In- 
terest right,  title,  and  claim  of  the  said 
L.  CChalUas  therein  or  thereto.  (S)  That 
the  said  l>oard  of  county  commissioners 
did  thereafter  duly  embody  In  a  written 
report,  and  duly  filed  the  same  In  theofflce 
of  the  connty  clerk,  Atchison  county,  state 
of  Kansas,  their  said  appraisement  and 
assessment  of  damages,  which  said  report 
was  dnly  filed,  and  all  proceedings  there' 
under  were  duly  had  in  accordance  with 
the  provisions  of  law  in  such  cases  made 
and  provided;  and,  within  due  and  proper 
time,  the  said  plaintiff  did  deposit  with 
the  treasurer  of  Atchison  connty.  Kansas, 
for  the  use  and  benefit  of  the  north  one 
hundred  feet  of  said  lot  one,  in  tilock  23, 
tbe  said  sum  of  $19,330,  the  amount  award- 
ed by  said  commissioners,  and  caused  a 
copy  of  said  report  to  be  filed  with  the 
said  treasurer  In  due  time  and  with  the 
register  of  deeds,  as  by  law  made  and  pro- 
vided. (6)  That  within  ten  days  of  the 
time  of  the  filing  of  such  report  with  the 
county  clerk  of  said  county,  the  said  de- 
fendant, L.  C.  CballlsB,  claiming  to  be  the 
owner  ot  said  north  one  hundred  feet  of 
lot  one,  block  28,  as  aforesaid,  took  an  ap- 
pealfrom  tbe  award  of  said  county  com- 
nlBMlonerB  to  tbe  distiict  court  ot  Atcbl- 


Bon  connty,  state  ot  Kansas,  by  filing  tbe 
necessary  bond  and  undertaking  for  such 
appeal,  and  caused  said  appeal  to  be  duly 
Hied  in  sniddistrlctcourt  (7)  ThatThlrd 
street  In  the  city  of  Atchison,  between 
blocks  22  and  23,  as  originally  laid  out 
and  dedicated  by  the  Atchison  Town  Com- 
pany, a  corporation,  was  eighty  feet  wide, 
and  the  same  bad  been  opened  for  public 
travel,  and  on  the  16th  day  of  January.  A. 
D.  1889,  the  city  council  of  the  city  of  Atchi- 
son, In  the  state  of  Kansas,  being  satisfied 
that  tbe  interests  of  the  public  would  be 
subserved  thereby.and  to  enable  the  plain- 
tiff to  build  and  erwt  a  union  depot  in 
the  city  of  Atcblson  for  the  accommoda- 
tion of  tbe  cltlsens  of  said  city,  passed  an 
ordinance  entitled  '  An  ordinance  vacating 
certain  portions  of  Third  street  In  the  city 
of  Atchison,*  whereby  and  by  the  terms 
of  which  said  ordinance  all  that  portion 
of  Third  street  beginning  at  the  south  line 
of  Main  street,  and  running  thence  south 
between  said  two  blocks  22  and  23  In  the 
city  of  AtcblaoD  aforesaid,  was  vacated 
and  abandoned  as  a  public  street  and 
thoroughfare,  and  such  ordinance  was 
duly  passed  and  approved  by  said  clt^- 
council,  and  duly  published.  (8)  That  the 
interest  of  the  public  and  the  accommoda- 
tion of  the  citizens  of  the  city  of  Atchison 
made  it  necessary  that  said  portions  of  said 
Third  street  referred  to  in  said  ordinance 
should  be  vacated,  and  tbe  same  should 
be  abandoned  as  a  public  street  and  thor- 
oughfare, and  the  said  plalntirr,  at  the  in- 
stitution of  said  suit,  had  the  consent  and 
authority  ot  the  city  of  Atchison  to  close 
up  said  portions  of  said  Third  street  so 
vacated  as  aforesaid.  (9)  That.  Immedi- 
ately upon  tbe  passage  of  said  ordinance, 
said  defendant,  L.  C.  CbalUss,  assumed  to 
take  possession  of  said  portions  of  suld 
Third  street,  so  vacated  as  aforesaid,  by 
building  a  fence  around  tbe  same,  to  the 
middle  of  the  street,  thus  inclosing  a  strip 
of  ground  in  said  city  forty  feet  wide,  and 
one  hundred  feetdeep.  (10)  After  tbe  said 
L.C.Challlss  bad  appealed  from  theaward 
ot  said  commissioners,  and  after  tbe  Instl- 
tntlon  of  this  action,  and  on,  to-wlt.  the 
23d  day  ot  February.  A.  D.  1889,  the  said 
L.  C.  Challlss  demanded  ot  the  county 
treasurer  ot  Atchison  county,  Kansas,  the 
payment  to  him,  as  owner  of  the  said 
north  one  hundred  feet  of  lot  one.  In  block 
23,  aforesaid,  tbe  sum  ot  919,330,  the 
amount  of  tbe  award  so  made  by  said 
commissioners  as  the  value  of  said  north 
one  hundred  feet  of  lot  one,  in  block  23, 
and  the  said  county  treasurer  of  Atchison 
county  paid  to  the  said  L.  C.  Challlss  the 
amount  of  such  award,  and  he  duly  re- 
ceived and  receipted  therefor.  (11)  At  the 
time  of  the  passage  of  the  ordinance  here- 
inbefore referred  to.  William  C.  ChalllMs 
was  the  fee-simple  owner  of  record  of  said 
north  one  hundred  feet  of  lot  one.  In 
block  23,  and  thereafter,  and  after  the  in- 
stitution of  this  action,  L.  C.  ChalilRs  ob- 
tained from  said  W. L. Challlssa  quitclaim 
deed,  whereby  the  said  William  L.  Challlss 
conveyed  to  L.  C.  Challlss  all  his  right, 
title,  and  interest  in  and  to  said  lot  1,  In 
block  28,  city  of  Atchison  aforesaid.  (12) 
At  and  prior  to  the  commencement  of  this 
suit  tbe  said  L.  G.  Challlss  threatened  to 
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/etaln  fordble  possession  of  said  lot  one, 
In  block  23,  and  said  portion  of  said  Third 
street  so  as  aforesaid  Inclosed  by  him  with 
a  fence,  and  threatened  to  prevent  the 
plaintiff  from  entering  Into  the  possession 
thereof  for  the  purpose  of  occupying  the 
samefor  railroad  and  depot  purposes.  (13) 
That  as  soon  as  the  said  L.  O.  Cballlss  ap- 
pealed from  the  award  of  said  cummU- 
sloners  as  aforesaid,  and  after  thepayment 
and  deposit  of  said  sum  of  $19,330  with  the 
county  treasurer  as  aforesaid,  the  said 
plaintiff  company  duly  executed  a  bond 
with  safficleut  Burety,  approved  by  the 
county  clerk,  to  pay  all  damages  andcosts 
which  said  company  might  beadjudged  to 
pay  by  said  district  court  of  Atchison  coun- 
ty,state  of  Kaunas,  which  said  bond  was  in 
due  form,  and  duly  and  properly  executed. " 

"CONCLUBIONB  OF  I.. AW. 

"(1)  Atthelnstltotlonol  this  salt,  sold 
plaintiff  was  entitled  to  the  possesston  of 

the  property  mentioned  and  described  In 
plaintiff's  petition  as  against  the  said  de- 
fendant, to- wit:  The  north  one  hundred 
feet  of  lot  one,  in  block  23,  In  the  city  of 
Atchison,  aforesaid,  together  with  all  that 
portion  of  Third  street  which  had  been 
vacated  by  said  city  of  Atchison  under  the 
provlBloDB  of  said  ordinance  hereinbefore 
r^rred  to,  and  the  part  which  the  said 
defendant  had  Inclosed  with  the  eaid  fence. 
(2)  The  plaintiff  is  entitled  to  a  perpetual 
Injunction  enjoining  and  reetralning  the 
defendant  from  Interfering  with  It  In  the 
use,  occupation,  and  possession  of  said 
north  one  hundred  feet  of  lot  one,  block 
23,  city  of  Atchison,  together  with  said 
portion  of  Third  street  so  vacated  as 
aforesaid,  as  prayed  for  In  said  [>etltion. 
(8)  Plaintiff  Is  en  titled  tojudgmentagalnst 
said  defendant  for  costs. " 

Motion  for  new  trial  was  filed  and  over- 
ruled, and  judgment  given  agulncit  the  de- 
fendant In  accordance  with  theconcluslons 
ut  law.  L.  C.  ChalllsB  brings  the  case  to 
l^ls  court  for  review,  and  aska  a  reversal. 

L.  F.  Bird,  for  plaintiff  In  error.  Waff- 
tcener.  Mnrtin  &  Orr,  and  W.  W.  &  W.  F. 
Guthrie^  for  defendant  in  error. 

Johnston,  J.,  (after  atating  the  facta  as 
above,)  Tbe recordsuffictentlyshowsthat 
at  tbe  time  of  the  condemnation  proceed- 
ings, Luther  C.  Challiss  was  tbe  owner  of 
lot  1,  in  block  23,  In  the  city  of  Atchison. 
The  perpetual  use  of  this  lot,  or  the  nortli 
100  feet  of  the  same,  has  been  acquii'ed  by 
the  company  for  the  purpose  of  maintain- 
ing a  union  (Aepot  for  the  use  of  the  rail- 
roads entering  the  city  of  Atchison,  and 
tor  the  couTenlence  and  accommodation 
of  Its  cltlscna.  Any  question  of  the  regu- 
larityof  thecondemnatlon  proceedings  has 
been  set  at  reat  by  the  action  of  Clialliss 
in  Srst  appealing  from  the  award  of  dam- 
ages; and.sftionrf.by  an  acceptance  of  the 
$19,330  that  was  awarded  and  deposited 
by  the  company  with  the  county  treasurer 
as  compensation  for  the  property  appro* 
priated.  Prior  to  tbe  deposit  and  pay- 
ment of  theaward.thecitycouncllvacated 
that  portion  of  Third  street  on  which  lot  1 
fronted,  and  Cballlss  claimed  that  in  con- 
sequence of  the  vacation  tbe  title  to  that 
portion  of  the  street  passed  to  him,  and 
not  to  the  company  which  bad  acquired 


the  abutting  lot.  The  court  held  tbat 
Cjalllss  was  not  tbenwner  nor  entitled  to 
the  possession  of  the  vacated  portion  ot 
the  street  In  front  of  tbe  lot  in  question, 
and  granted  an  injunction  restraining  him 
from  interfering  with  the  company  In  tbe 
use  and  occupation  ot  thesame.  Theatat* 
ute  In  relation  to  the  vacation  oT  streets 
In  citiee  of  the  first  class  provides  that 
"whenever  any  street,  avenue,  alley,  or 
lane  shall  be  yaeated.  tbe  same  shall  re> 
vert  to  the  owners  of  real  estate  thereto 
adjacent  on  each  side,  In  proportion  to 
the  frontage  of  socb  real  estate,  except  In 
cases  where  such  street,  avenue,  alley,  or 
lane  shall  have  been  taken  and  appropri- 
ated to  public  use  in  a  different  proper- 
tion.  In  which  case  it  shall  revert  to  ad- 
jacent lots  or  real  estate,  in  proportion  as 
it  was  taken  from  them:  provided,  that 
when.  In  the  opinion  of  l^e  conncll  of  any 
ench  city,  it  is  necessary  to  i*eopen  aneb 
street,  avenue,  alley.nr  lane,  they  may  or- 
der the  same  opened,  without  expense  to 
the  city."  Gen.  St.  1889,  par.  582.  We 
think  the  court  ruled  correctly  In  exclud- 
ing the  plaintiff  in  error  from  the  use  and 
occupation  of  the  dlsput<?d  premises.  The 
fee  of  the  street  was  never  in  him,  and 
hence,  in  a  strict  sense  of  the  term,  there 
was  no  reversion.  The  fee  of  the  streets 
is  in  tbe  county  tor  the  use  ot  the  public, 
and  the  control  of  tbe  same  hn<)  been 
placed  by  tbe  legislature  in  thecity.  Aside 
from  the  accommodation  of  the  general 
public,  the  streets  afford  access  and  front- 
age to  tbe  property  which  abnts  thereon ; 
and  these  rights  are  Incidental  and  appur* 
tenant  to  such  property,  and  pass  by  any 
conveyance  or  by  condemnation  of  the 
same.  By  thecondemnatlon  proceedings, 
the  company  acquired  the  perpetual  use 
of  the  lot, — a  use  which  In  Ita  nature 
practically  excludes  any  other  use  or  oc- 
cupancy. Through  the  appropriation  ol 
the  lot,  tbe  company  acquired  the  Inci- 
dental and  appurtenant  rights  In  tbe 
street,  and,  upon  the  legal  vacation  of  the 
street,  that  portion  sttaated  In  front  ot 
lot  1  temporarily  became,  as  It  were,  a 
part  of  the  lot,  and  passeil  to  tbe  com- 
pany. The  status  of  the  vacated  portion 
ot  the  street  cannot  now  be  regarded  as 
an  open  question  In  this  court,  and  we 
need  only  follow  a  former  decision, 
wherein  substantially  the  same  question 
was  considcrcil  and  determined.  Railroad 
Co.  V.  Patch,  28  Kan.  470.  In  tbat  case. 
Patch  was  tbe  owner  in  lee  ot  certain  lots 
In  the  city  ot  Topeka,  and  the  city  council 
passed  an  ordinance  vacating  the  street 
in  front  of  her  lota.  Afterwards,  the  rait 
road  company  appropriated  the  lota 
through  condemnation  proceedinga,  and 
the  report  of  the  commissioners  showed 
that  they  appraised  the  lots  by  name, 
without  any  survey  or  Indication  ot  what 
was  embraced  within  the  designation. 
The  owner  of  the  fee  contended  that,  as 
the  street  vacated  was  not  named  In  or 
covered  by  the  commissioners'  report.  It 
became  her  property  upon  the  paKsage  ot 
the  ordinance  vacating  the  street,  and  she 
asked  for  an  Injunction  restraining  the 
company  from  occupying  such  part  ol  hw 
property;  while  one  contention  of  the 
company  was  that  it  passed  to  the  adja- 
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cent  lot-owDera.and  became  in  fact  a  part 
and  parcel  of  the  lota,  and  was  therefore 
covered  by  and  embraced  within  the  con- 
demnation of  the  Iota.  Tbe  court  did  not 
at  thnt  time  determine  whether,  upon  the 
raca  tlon  of  the  street.  It  reverted  to  the 
original  proprietor  or  passed  to  the  adja- 
cent lot-owners.  The  latter  vtow  has 
Bince  been  adopted  by  this  court.  City 
of  Belleville  v.  Hallowell,  41  Kan.  192, 
21  Pac.  Rep.  105.  In  the  Patch  Case-It  was 
held  that.  If  It  passei)  to  the  adjacent  lot- 
owner,  then  it  became  something  in  the 
nature  of  an  accretion  to  and  would  puss 
in  any  conveyance  of  tbe  lot,  and  that  the 
statute  providing  for  the  vacation  of  the 
street  was  only  a  temporary  cession  of 
tbe  street  for  public  use,  which  might  be 
resumed  at  any  time  whenever,  in  the 
opinion  of  the  council,  it  was  necpssary  to 
reupeu  the  same.  Justice  Brkwku,  who 
deli  vei'ed  the  opinion  of  the  court,  stated 
that,  if  the  theory  that  the  vacated  street 
passed  to  the  adjacent  lot-owner  was 
adopted.  '*it  would  seem  from  the  proviso 
to  the  section  we  hare  quot«d  that  there 
was  no  absolute  cession  ol  the  property 
to  such  adjacent  lot-owuer,  but  only  a 
provisional  and  temporary  giving  up  of 
the  public  use;  for  the  lut-owner  takes 
it  subject  to  the  right  of  the  city  to  re- 
open It  without  expense.  In  other  words, 
the  city  permits  the  lot-owner  provision- 
ally and  temporarily  to  hold  and  occupy 
the  portion  of  the  vacated  street  in  front 
of  his  lot.  Under  these  ctrcuoistanees  we 
think  it  fair  to  consider  that  it  becomes,  as 
It  were,  a  part  of  the  lot, — somethinx  in 
the  nature  of  an  accretion  to  It;  and.  If 
so,  then  any  conveyanoe  of  the  lot  tabes 
with  St  this  attached  portion  of  the  va- 
cated street. "  Following  the  rule  of  that 
case,  which  is  decisive  of  this,  we  must 
hold  against  the  contention  f>f  the  plain* 
titf  In  error.  The  fee  ol  the  street  not  be- 
ing In  the  owners  of  the  adjacent  lots,  as 
In  Massachusetts,  the  case  of  Harris  v. 
Elliott,  10  Pet.  25,  and  some  other  cases 
cited,  do  not  apply  here.  Something  Is 
said  against  the  validity  of  tbe  vacation 
of  the  street,  but  It  follows  from  the  de- 
cision made  that  tbe  private  rights  of 
plaintiff  in  error  are  not  so  infringed  as 
to  warrant  him  In  raising  that  question. 
Nether  is  he  authorised  to  appear  in  be- 
half of  the  public:  and  hence  we  will  not 
enter  upon  a  consideration  of  tbe  validity 
of  the  vacation  ordinance,  nor  the  right 
to  use  the  vacated  portion  of  the  street  lor 
the  contemplated  purposes.  The  Judgment 
of  the  district  court  will  be  affirmed.  All 
the  Justlcee  concurring. 


(tf  Kan.  3H) 

Spidle  v.  McCracken. 

(Supreme  Court  of  Kcmsaa.   Feb,  7,  1891.) 

S!lbctio*{s — RxTUR:t8  Pbima.  Fioie  Etidbncr — 
Ballots. 

Tbe  returns  of  tbe  election  ofBcera  are 
prima  f  a£ie  evideace  of  what  they  purport  to 
show  with  regard  to  the  number  of  the  votes  cast 
and  for  whom  cast,  although  the  ballots  tbem- 
■elves,  when  properly  identified,  are  still  better 
evidence.  But  whenever  it  is  shown  that  the 
ballots  have  been  wrongfully  tampered  with  they 
loee  their  controlling  character  as  evidence;  and 
wbtm  there  is  nothing  tral  discredited  ballots  to 
v.25p.no.l3— 57 


contradict  the  election  returns  tChe  returns  them- 
selves will  be  held  to  be  conclusive. 
{.SyUfOnu  by  tite  Court. ) 

Error  from  district  court,  Ness  county; 
V.  H.  Ghinsteau.  Judge. 

J.  G.  Ibacb,  for  plaintiff  In  error.  Smith 
&  IterrjTt  for  defendant  in  error. 

Valentine,  J,  It  Is  urged  strenuously 
by  the  defendant  In  error  that  "the  paper 
tiled  with  the  petition  In  error  In  tblscause, 
which  purports  to  be  the  proceedings  of 
an  election  contest  court,  and  upon  whicli 
the  plaintiff  in  error  relies  for  a  hearing  of 
his  alleged  grievances,  is  without  any  leKul 
or  valid  authenticity  or  the  legal  attri- 
butes that  entitle  it  to  be  considered  by 
this  court;'"but,  passing  over  the  ques- 
tion thus  presented,  and  without  deciding 
it.  and  to  the  merits  of  the  case,  and  con- 
sidering "the  paper  filed  with  thft  petition 
in  error"  for  all  that  It  is  worth,  it  does 
not  affirmatively  show,  nor  does  it  ap- 
pear, that  any  material  error  was  com- 
mitted either  by  the  district  court  or  by 
the  contest  court.  This  "paper"  shows, 
among  other  things,  that  Jacob  B.  Spidle. 
I.  L.  McCracken,  and  others  were  compet- 
ing candidates  Tor  election  to  tbe  office  of 
county  commissioner  from  the  second 
commissioner  district  of  Ness  county  at- 
the  general  election  held  in  November, 
1888.  That  the  returns  of  that  election 
from  the  several  election  boards  show  that 
the  following  persona  received  the  follow- 
ing number  of  votes  for  that  office,  to- 
wlt: 

Higbpoint  Franklin  iTohuson 

1^.  .       Tp.        Tp.  Total. 

J.  B.  Spidle  31         19)         ll  H2 

I.  L.  McCraoken...  S8  81  41  156 

Walker   B5  1   .  88 

McClandlsh  ;  ..  20         47  07 

Book   ..  1  I 

That  Spidle  contested  the  election  as  be- 
tween himself  and  McCracken.  That  the 
contest  court  before  which  the  contest  was 
tried  was  composed  of  S.  E.  Nicholson, 
probate  judge,  and  H.  M.  Kelson  and  J.  B. 
Berry,  as  the  associate  Judges.  That  at 
tbe  trial  ballots  claimed  by  Spidle  to  be 
tbe  original  ballots  voted  at  Ruch  election 
were  introduced  In  evidence,  which  showed 
that  tbe  following  number  of  votes  were 
cast  for  the  following  named  persons,  to- 
wlt: 

Highpoint  Franklin  Johnson 

Tp.         Tp.        Tp.  Total. 

J.  B.  Spidle  ^         116         11  158 

W.  S.  Beck   a  ..  1  8 

Walker   10  83  1  48 

MoClaodlsh   14  17         47      >  '^i 

McCracken  84  S4         41  149 

Other  evidence,  however,  was  Intro- 
duced, tending  to  show  that  the  ballots 
cast  in  Franklin  township  had  been  tam- 
pered with  and  altered,  and  that  the  afore- 
said ballots,  as  introduced  in  evidence, 
did  not  show  the  actual  votes  of  the  peo- 
ple in  Franklin  township.  The  finding  of 
the  contest  court  upon  this  subject  is  as 
follows :  "The  sealed  envelope  enveloping 
said  ballots  cast  at  said  election  at  salS 
Franklin  township  district  was  torn  openT 
and  Huid  ballots  tampered  with,  by  some 
unauthorized  person  after  said  sealed  en- 
velope and  ballots  were  filed  with  and  In 
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the  eiwtody  of  the  county  clerk  of  said 
Nensconnty;  and  that,  when  said  bnllota 
were  tampered  with  ao  aforesaid,  and  by 
the  same  perHon,  the  name  of  the  contes- 
tee.  I.  L.  McCracken,  waa  erased  from 
seven  of  Baid  ballutH,  and  the  name  of 
the  -contestor  was  written  tbereoo  In- 
stead ;  and  the  name  of  A.  J.  Walker  was 
erased  from  three  of  the  said  l^allots,  and 
the  name  of  the  contestor  written  thereon 
Instead;  and  the  name  of  said  Chas.  Mc- 
Clandluh  wau  erased  from  three  of  said 
ballots,  and  the  name  of  tsaid  contestor 
written  therctm  instead.  •  •  ■  It  is 
therefore  considered  by  the  court  tliat  the 
said  ballots  cast  at  the  said  election  iu 
said  Franklin  township  on  the  6th  dny  of 
November,  1R88,  are  not  competent  or 
safhcient  evidence  of  right  or  title  as  be- 
tween the  said  Jacob  B.  Spidle,  contestor, 
and  said  I.  L.  McCracken,  contestee,  to 
said  office  of  county  commissioner.  It  Is 
further  considered  thattbe  poll-books  and 
returns  aforesaid  of  said  Franklin  town- 
ship district  are  prima  facie  and  the  best 
evidence  ot  right  and  title  as  between  the 
said  contestor,  Jacob  U.  Spidle,  and  the 
Contestee,  I.  L.  McCracken,  to  said  office  of 
county  commissioner.  It  Is  further  con- 
Bidered  and  adjudged  that  said  contestee, 
I.  L.  Mc-Crarken,  was  on  said  6th  day  of 
November,  ISSS,  at  said  election  in  the  dis- 
tricts of  Johnson,  Franklin,  and  High- 
point  townships  aforesaid,  and  he  is  here- 
by declai-ed,  elected  to  said  office  of  coun- 
ty commissioner  for  the  second  coramis- 
Miuner  district  within  and  for  Ness  county, 
Kunbas.  for  the  next  regular  terra  there- 
of. "  Upon  these  and  other  findings  the 
contest  court  found  in  favor  of  McCracken 
and  against  i^pldle,  and  rendered  judg- 
ment accordingly;  and  to  reverse  this 
judgment  Spidle  took  the  case  to  the  dis- 
trict court  upon  petition  In  eri-or,  where 
the  judgment  of  the  contest  court  was 
affirmed;  and  to  reverse  the  judgment  uf 
both  courts  Spidle  has  brought  the  case 
to  this  court. 

We  think  tiiere  was  sufficient  evidence 
to  sustain  the  findings  and  judgment  of 
the  contest  court,  and  no  material  error  is 
shown  to  have  been  committed  by  such 
court.  The  court  had  the  returns  of  the 
several  election  boards  before  it,  and  also 
what  purported  to  be  the  original  ballots 
cast  In  each  township,  including  Franklin 
township ;  and  beard  all  the  testimony 
with  regard  to  the  election  in  Franklin 
township  and  elsewhere,  and  with  i*egard 
to  the  original  counting  of  the  ballots  by 
the  election  board  in  Franklin  township; 
and  heard  evidence  showing  that  Spidle 
and  others  were  present  at  such  original 
counting  Id.  Franklin  township,  and  that 
such  counting  at  that  time  seemed  to  be 
correct,  and  no  objection  was  made  there- 
to: and  the  hallota,  as  Anally  presented 
to  the  contest  court,  seemed  to  have  been 
changed  and  altered.  That  the  returns  of 
the  election  officers  are  prima  fucie  evi- 
dence of  what  they  purport  to  show  with 
M'egura  to  the  number  of  the  votes  east 
ftud  for  whom  cast  has  frequently  l)6en 
Tieid  by  this  court,  and  has  been  so  held 
by  every  other  court  to  whom  the  ques- 
tion has  been  presented;  and,  in  the  ab- 
sence of  any  contradictory  evidence,  they 


are  conclusive.  It  has  also  been  held  by 
this  court  in  the  case  ot  Dorey  v.  L>nu.  ^ 
Kan.  75S.  760,  3  Pac.  Kep.  ^7,  and  in  other 
cases,  that,  whenever  the  ballots  cast  at 
an  election  can  be  properly  Identified,  they 
are  the  Iteat  evidence,  and  much  better 
and  more  reliable  than  a  mere  abstract  or 
suramaryuf  the  same  made  by  the  election 
officers;  but  whenever  it  Is  shown  that 
they  have  wrongfully  been  tampered  with, 
as  has  been  shown  In  the  present  case, 
they  lose  their  con  trolling  character  as  ev- 
idence. Hudson  V.  Solomon,  IB  Kan.  177, 
188;  Coglan  v.  Beard,  (Ual.)  a  Pac.  Kep. 
737.  And  where  there  Is  nothing  else  than 
discredited  ballots  to  contradict  the  re- 
turns, the  returns  will  be  held  to  be  con- 
clusive. The  Judgment  of  the  court  bdow 
will  be  affirmed.  All  the  ^nstices  eoncar- 
ring. 

 —  (4E  Kan.  W) 

Ehickson  t.  Wallace  et  al. 

(Supreme  Court  of  Kaiisas.   Feb,  7,  1881.) 
E^LECUTioN  or  CoKTKi.cT— Specific  Fsrfobiusce. 

To  establish  a  contract  few  the  learin^r 
of  real  estate,  where  the  DCgotiatlous  are  otm- 
ducted  entirely  by  letters  through  the  mails,  and 
the  plaintiff  proposes  to  lease  certain  land  for  five 
years,  and  give  security  for  the  payment  of  the 
taxes,  and  ttie  defendant  replies  that  hecan  have 
tb^  same  for  three,  and  there  is  no  unqualified 
acceptance  of  such  proposltloa,  and  no  seemly 
furnished  for  the  payment  of  such  taxes,  hcta, 
that  it  is  not  a  completea  contract,  and  the  plain- 
tiff is  not  entitled  to  a  specific  execution  of  the 
lease. 

(Syllabus  by  Green,  C. ) 

Commissioners'  decision.  Error  from 
district  court,  Geary  county ;  M.  B.  NiCHOl/* 
SON,  Judge. 

McClure  Jt  Maraball^  tor  plaintIO  In  error. 
Bumpbrey  &  Hunipbrey,  for  defendant  lo 
error. 

Grken,  C.  Prior  to  the  15th  day  of  Feb- 
ruary, 1888,  John  Brill,  one  of  the  defend- 
ants in  error,  owned  the  N.  and  the  N. 
)L  of  the  S.  W.  and  the  S.  E.  %  of  the  S. 
W.  of  section  8,  township  12.  range  7 
east,  in  Davis  (now  Oeary)  county,  con- 
taining 440  acres.  The  plaintiff  In  error^ 
desired  to  rent  said  land,  and  on  Fehm- 
ary  8,  1888,  wrote  to  Brill,  who  Ih-ed  at 
Green  Haven,  N.Y.,  proposing  to  lease  the 
land  for  the  term  of  five  years,  and  in  pay- 
ment, as  rental,  agreed  to  construct  a 
fence  so  as  to  Inclose  the  whole  tract,  and 
pay  the  taxes  assessed  against  it  during 
the  continuance  of  the  lease,  reserving  the 
right  to  remove  the  fencing  at  the  expira- 
tion of  the  lease,  and  that  fae  would  fur- 
nish security  for  the  payment  of  the  taxes 
which  might  be  assessed  against  the  land. 
In  answer  to  said  letter.  Brill  wrote  the 
plaintiff  on  the  l.'ith  day  ot  February, 1S8S: 
"You  can  have  the  land  as  written  to  me 
for  three  years.  I  wish  to  sell  It,  and  shall 
try  and  sell  It  to  you.  If  I  sboald  see  you. " 
Upon  the  receipt  of  this  letter,  Erickson 
had  a  lease  prepared  for  the  period  of  tlirpe 
years,  which  he  signed  and  transmitted 
to  Brill  for  his  signature,  but  did  not  fur- 
nish any  security  for  the  payment  of  the 
taxes.  This  lease  was  never  returned  to 
the  plaintiff  in  error.  Upon  the  strength 
of  Brill's  letter,  Erickson  inclosed  the  land, 
and,  on  the  18tb  of  April  following,  turned 
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his  stock  npon  It.  John  and  William 
Wallace,  the  other  defendants  In  error,  re- 
sided on  adjoining  land,  and. It  is  claimed, 
knuw  that  Erickson  was  fencing  this  laud. 
On  the  23d  of  April,  after  iho  plaintiff  in 
error  had  completed  his  fence,  and  put  lils 
stock,  conaisting  of  175  head,  in  the  In- 
closure,  the  Wallaces  went  upon  the  land, 
and  drove  all  the  stock  therefrom,  and 
threatened  to  Qght  the  plaintiff  in  er- 
ror, and  retained  possession  of  the  land 
antll  restrained  by  the  temporary  order  of 
the  indge  of  the  district  court.  This  ac- 
tion was  commenced  to  enjoin  the  defend- 
ants from  interfering  with  the  plaintiff's 
possession  or  control  over  the  land  claimed 
to  have  been  leased,  and  tor  a  mandatory 
order  requiring  the  Wallaces  to  remove 
their  stock  and  property  from  the  land, 
and  that  John  Brill  be  decreed,  by  the 
Judgment  of  the  court,  to  execute  and  de- 
liver to  the  plaintiff  a  lease  to  the  lands, 
containing  the  terms  and  conditions  upon 
which  it  is  claimed  he  agreed  to  rent  the 
same  to  the  plalntin.  Brill  answered  by 
general  denltl,  and  further  alleged  that  he 
never  received  any  acceptance  of  hie  offer 
to  the  plalutlff,  and  that  the  plaintiff  had 
never  given  security  for  the  payment  of 
the  taxes,  as  proposed  by  him  in  his  first 
letter.  John  Wallace  answered  that  be 
was  the  owner  ol  the  land  In  question, 
and  William  Wallace  set  up  the  defense 
that  what  he  did  in  thepremlses  was  done 
as  the  ageut  of  Jubn  Wallace.  Upon  the 
final  hearing  of  the  case,  the  district  court 
foand  against  the  plaintiff,  and  refused  to 
grant  him  any  relief;  and  he  brings  the 
case  to  this  court  for  review. 

The  tacts  are  not  disputed.  There  is  but 
one  question  in  the  case:  Was  the  pluintlH 
entitled  to  the  relief  asked?  We  mast  an- 
swer this  In  the  negative.  As  we  view  the 
facts,  the  plaintiff  made  a  proposition  to 
lease  tbe  land  for  five  years,  and  to  furnish 
security  for  the  payment  of  the  taxes.  The 
defendan  t  Brill  proposed  to  rent  1 1  for  three. 
This  letter  was  dated  on  the  15th  of  Feb- 
ruary.und. Judging  from  the  date  otErlck- 
son'a  Utter,  should  have  reached  him  by 
the  22d,  and,  according  to  the  plaintin's 
own  evidence,  was  not  answered  until  the 
let  of  March;  and  the  moving  couRldern- 
tion,  so  far  as  BHll  was  concerned. — the 
security  that  the  taxes  would  be  paid, — 
was  not  furnished;  and  it.  does  not  ap- 
pear from  the  letter  that  the  proposition 
was  fully  complied  with.  There  was  no 
completra  contract  between  the  parties. 
We  do  not  think,  upon  this  state  of  facts, 
the  plaintiff  was  entitled  to  a  Judgment 
for  the  specific  execution  of  the  lease 
claimed.  An  offer  of  one  party,  assented 
to  by  the  other,  will  constitute  a  contract. 
But  the  assent  must  comprehend  the  whole 
ol  the  proposition.  It  must  be  exactly 
equal  to  its  extent  and  terms,  and  must 
not  qualify  them  with  any  new  matter. 
Therefore  a  proposal  to  accept,  or  an  ac- 
ceptance of  an  offer,  on  terms  varying 
from  those  proposed,  amounts  to  a  rejec- 
tion of  the  offer.  "If,  in  answer  to  a  pro- 
posal to  grant  black  acre,  a  person  replies 
that  be  Is  ready  to  cl6f<e  the  matter,  and 
will  take  white  acre,  there  Is  no  accept- 
ance. Neither  is  there  an  acceptance 
where  executory  proceediogs  on  each  side 


are  involved  in  the  proposal,  and  the 
party  professing  to  accept  introduces  a 
variance,  and  formulates  bis  adoption  of 
the  offer  with  conditlonn  and  qualllica- 
tions  which  essentially  alter  sonic  ot  the 
constituents  or  materially  vary  the  effect. '* 
Kggleston  v.  Wagner,  (Mich.)  10  N:  W. 
Rep.  37;  Bnrkhalter  t.  Jones,  32  Kan.  5, 
3  Pac.  Rep.  559 ;  Baker  v.  Johnson  Co.,  37 
Iowa.  188;  Hamlin  v.  Wlstar,  (Minn.)  18 
N.  W.  Rep.  145;  Bentz  v.Eubanks.41  Kan. 
28,,  20  Pac.  Rep.  uOj.  We  recommend  an 
affirmance  of  the  Judgment. 

Peh  Curiam.  It  la  so  ordered ;  all  the 
Justices  concuri'inK. 


(46  Ku.  492} 


State  v.  Beattt. 


{Supreme  Court  ttf  Kanaaa.  E^b.  7, 1891.) 

COHPanillOT  OF  JtTBOR— HOHICIDB— BVIDBKOB. 

1.  A  person  oalled  to  serve  as  a  Juror  m  a 
orlminal  case,  who  shows  by  his  answers  toqnes- 
tlons  touohiag  his  quallflcations  to  serve  as  a 
juror  that  be  has  formed  uid  entertains  an  opin- 
ion, with  reference  to  the  guilt  or  innocence  <tf 
the  accused,  that  would  require  evidence  to  re- 
move, Is  not  a  competent  juror  in  the  case,  and 
it  is  error  for  the  trial  court  to  overrule  a  chal- 
len^  for  cause  directed  against  him. 

2.  At  the  trial  of  a  person  charged  with  mur- 
der, it  is  error  iot  the  trial  oourt  to  allow  the 
wife  of  the  deceased  to  testify  to  a  conversation 
she  had  with  ■  person  who  claimed  to  he  an  at- 
torney tor  the  accused,  the  conversation  not  oc- 
curring in  the  presence  "or  hearing  of  the  ao- 
oused. 

{SyUabut  by  Stmjmn,  0.) 

Commissioners^  decision.  Appeal  from 
district  court.  Harper  county ;  C.  W.  Bp- 
L.1S,  Judge. 

Sbepard^  Grove  &  Sbepa.rd_  and  A,  N. 
Cherry,  for  appellant.  L.  B.  Kellogg,  Atty. 
Gen.,  and  George  E.  McM&boo,  for  the 
State. 

Simpson,  C.  At  the  March  term,  1890,  ot 
the  district  court  of  Harper  county,  the 
appellant.  James  M.  Beatty,  was  convict* 
e<l  of  murder  in  tbe  first  degree  for  the  un- 
lawful killing  of  one  James  W.  Hutchin- 
son. The  material  facts  developed  at  the 
trial  are  that  on  the  morning  of  Ju1y24i 
1889,  the  dead  body  of  James  W.  Hutchin- 
son was  found  on  the  fioor  ot  bis  house, 
situate  in  the  city  of  Anthony.  He  had 
been  killed  by  being  struck  in  the  back  by 
several  bnllets,  or  pieces  of  bullets,  that 
had  entered  his  vital  organs,  tearing  and 
lacerating  them,  prodncing  probably  in- 
stantaneous death.  The  shot  had  been 
fired  through  the  south  window  uf  the 
room  In  which  he  ha(]  been  sitting  upon  a 
chair  convenient  to  u  table  on  which  there 
was  a  lighted  lamp.  The  lower  half  ot  tbe 
sash  of  the  window  had  been  removed, 
and  a  light  screen  or  netting  had  been 
fastened  over  tbe  opening.  This  netting 
was  torn  and  powder-burned,  and  the 
right  side  of  the  window-frame  was 
bumed  and  blackened  by  powder.  Parts 
of  the  Kun-waddlng  adhered  to  the  body, 
and  other  parts  were  scattered  around 
the  room  In  which  the  body  was  found. 
It  seems  that  a  muzzle-loading  gun  had 
been  used,  and  that  tbe  muszle  had  been 
held  close  to  the  screen  or  netting  at  the 
time  tbe  fatal  shut  was  fired.  The  de- 
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ceaeed  had  been  seen  and  con  rereed  wtth 
by  hl8  neighbors  on  the  preceding  evening. 
A  light  had  been  observed  alter  darli  Jn 
this  room.  An  explosion  as  of  a  heavily 
loaded  gun  had  been  heard  by  his  neigh- 
bors between  9  and  10  o'clock  the  night 
before,  and  Immediately  after  the  shot  the 
light  in  his  room  disappeared.  The  wife 
and  four  children  of  the  deceased  were,  at 
the  time  of  his  death,  absent  from  home 
on  a  visit  to  their  friends  in  the  state  of 
Iowa,  and  lie  was  consequeu-tly  occupying 
the  bouse  alone.  Hutchinson,  at  the  time 
of  his  death,  was  29  years  old.  He  bad 
been  married  Vi  years,  and  was  dependent 
on  his  daily  labor  for  the  aapport  of  his 
family.  Hehad  beenarestdent  of  Anthony 
for  four  years,  and  was  a  quiet,  iuoHen- 
Hive  man.  The  appellant.  James  M.  Beat- 
ty,  had  a  wife  and  four  chlldrtin.  He  was 
a  section  boss  on  one  of  the  railroads,  and 
also  owned  a  quarter  section  of  land  in 
Harper  connty.  His  wife  had  gone  to  the 
state  nf  Iowa  In  the  preceding  Febraary 
with  some  of  her  children,  and  the  re- 
mainder had  followed  her  in  June.  There 
Is  some  evidence  tending  to  show  that 
Beatty  did  not  Intend  to  live  with  her 
again.  After  the  departure  of  his  wife, 
the  wife  of  the  deceased  did  washing,  bak- 
ing, and  mending  for  Beatty,  and  for 
Bome  time  in  June  he  took  his  meals  at 
the  house  of  the  deceased,  still  sleeping  at 
his  own.  It  appeacB  from  the  evidence  of 
the  wife  of  thedeceased  thut  the  appellant 
talked  to  her  several  times  about  going 
to  the  state  of  Iowa  with  him;  that  he 
told  her  that  he  had  parted  with  his  wife 
forever;  that  her  husband  did  not  treat 
her  right ;  that  she  had  to  work  too  bard ; 
that  If  she  was  his  woman  she  would  not 
have  to  work  so  much;  that  he  could  do 
better  by  her  than  her  husband  had  done; 
that  he  had  furnished  her  money  to  buy 
tickets  for  her  trip  to  Iowa,  and  gave  her 
funds  with  which  to  buy  a  trunk  and  a 
hat,  and  had  Instructed  her  to  tell  her  bus- 
band  that  this  money  was  sent  to  her  by 
a  brother  In  Iowa;  but-  the  womtkn 
strongly  denies  that  any  other  Improper 
I'lnguuge  ever  passed  between  them,  or 
that  any  improper  relations  existed.  The 
killing  occurred  shortly  after  9  o'clock  p. 
M.  The  appellant  Is  shown  to  have  pur- 
chased Q  pistol  on  the  22d  of  .Tuly,  and 
some  mubket  caps.  Later  on,  the  same 
day,  he  purchased  powder.  He  was  in  a 
deep  railroad  cut  on  that  day  firing  the 
pistol.  On  this  day  the  appellant  boxed 
some  of  his  household  goods  and  shipped 
them  to  Iowa,  and  sold  the  balance  to  n 
second-hand  dealer.  .  On  the  morning  of 
the '-tid  of  Ji;Iy,  he  stated  to  a  neighbor 
that  he  had  stayed  all  night  with  Hutch- 
inson, the  decensed.  and  that  Hutchin- 
son appeai-ed  down-hearted  and  despond- 
ent. On  the23d  tlie  appellant  is  seen  wltii 
an  old  musket  that  he  said  had  not  been 
in  uwe  for  9  or  30  years.  He  goes  to  a 
hardware  store  and  pnrchaHes  a  box  of 
cartridges.  The  next  morning  this  box  is 
fonud  in  his  room,  10  cartridges  being 
missltig,  and  8  wounds  were  found  on  the 
body,  proiiuced  by  bullets.  Early  In  the 
morninK,  after  tlie  body  was  found,  foot- 
prints were  discovered  leading  from  a  rail- 
road track  towards  the  house  of  thede- 


ceased.   They  were  first  observed  at  a 

I)olnt  north-east  of  the  house.  They 
were  traced  west,  making  a  circle  aronnd 
to  the  south  side  of  the  house,  the  side 
from  which  the  fatal  shot  was  fired.  This 
pecallarity  was  noticed  In  cue  of  the 
tracks:  The  upper  had  been  torn  from 
the  sole  of  the  right  shoe  near  the  ton, 
and  extending  formed  a  lip  which  made 
a  difitinct  impression  at  each  step  where 
the  ground  was  soft.  These  tracks  were 
again  traced  going  west  from  the  south 
side  of  the  house  of  the  decease<l.  From 
the  length  of  the  stride,  It  seemed  as  if  the 
person  who  made  the  tracks  had  t>een 
running,  and  bad,  on  reaching  the  rail- 
road track  west  of  the  house,  plunged 
over  the  track  into  a  pool  ot  water 
formed  by  an  embankment,  while  a  few 
feet  on  either  side  was  dry  and  hard 
ground.  The  tracks  followed  neither  rail- 
road track  nor  strf^et,  but  ran  across  a 
piece  of  ground  from  which  the  surface 
bad  been  removed,  and  which,  on  account 
of  a  recent  rain,  was  soft,  with  little  pools 
of  water  scattered  through  it.  Some  of 
the  parties  who  had  discovered  and  traced 
these  tracks  observed  that  one  of  the 
shoes  of  appellant  had  the  marked  pecul- 
iarity heretofore  spoken  of.  Later  in  the 
day  his  shoes  were  taken,  compared  witti 
these  tracks,  and  It  was  found  that  the 
shoes  fit  the  tracks  precisely.  A  shirt  was 
found  hanging  behind  a  door  In  the  ap- 
pellant's house.  It  was  damp,  and  had 
plainly  visible  the  butt  of  a  gun  impressed 
on  the  left  breast,  as  if  It  had  been  held  in 
the  act  of  shooting.  The  gun  used  at  the 
time  of  the  shootlngwas  a  muzzle-loading 
one,  and  paper  bad  been  used  for  wad- 
ding, and  small  portions  of  it  had  adhered 
to  the  body,  and  were  found  scattered 
through  the  room  where  the  body  ot  the 
deceased  was  fuuud.  Several  pieces  of  the 
wadding  were  collected,  and  found  to  be 
a  portion  of  a  newspaper  called  the 
"Wichita  Eagle."  On  the  day  of  the  kill- 
ing, a  small  roll  of  cotton  batting,  around 
which  was  wrapped  a  Wichita  Eagle  of  a 
date  a  year  prior,  was  found  in  the  house 
of  the  appellant.  A  portion  ot  this  news- 
paper had  been  torn  away,  and.  In, 
smoothing  and  straightening  these  parts 
of  the  wadding  found  in  the  room  of  the  de- 
ceased, it  appeared  that  they  were  taken 
from  the  newspaper  around  the  cotton 
batting.  These  are  some,  it  not  all.  of  the 
most  important  circumstances  that  tend- 
ed to  fasten  the  guilt  on  the  ap|*ellant. 
and  are  a  sufficient  statement  to  afford 
an  easy  comprehension  otthequestions  we 
are  required  to  discuss  and  determine. 

1.  The  first  contention  of  the  appellant 
that  we  shall  notice  arises  ori  this  state 
of  facts:  The  appellant  was  arrested  on 
the  24th  day  of  July.  1889.  His  preliminary 
examination,  lasting  several  days,  was 
concluded  on  the  9th  day  of  August,  and 
on  the  18th  day  of  September  the  conntj* 
a  ttorney  filed  an  information  against  him. 
charging  the  appellant  with  the  killing  of 
John  W.  Hutchinson.  On  the  2d  day  of 
October  the  appellant  waived  an  arraign- 
ment,and  entered  apteaofnot  guilty" 
to  said  information.  On  the  8th  day  of 
January.  1890,  the  county  attorney,  by 
leave  uf  the  court,  amended  the  informa- 
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ttoQ  by  snbstitutlng  tbe  word  "James" 
for  that  of "  Jobn»''a  mistake  bavlng  been 
niade  In  tbe  Information  as  to  tbe  first 

name  nf  the  deceased,  it  being  Jamet>  In- 
Btead  of  Jobn.asBtated  In  tbe  information. 
The  application  to  be  allowed  to  muke 
this  amendment  was  made  in  the  presence 
of  counsel  for  the  accnsed,  but  he  was  not 
pereonally  present  Id  coartwhen  leave  was 
given  and  the  amendment  made.  The 
Joomal  of  tbe  court  recites  that,  at  tbe 
thne  the  mendmentwasallowed, tbe  trial 
court  ordered  that  a  copy  of  the  amended 
Information  be  served  on  the  accused, 
which  was  done  on  the  8th  day  of  Janu- 
ary, 1890,  at  2:20  o'clock  p.  h.  of  said  day. 
On  the  10th  day  of  January,  1890,  at  the 
hour  of  9:30  o'clock  a.m.  the  appellant 
was  arraigned  and  required  to  plead  to 
the  amended  Information,  this  being  less 
than  48  houi-s  after  the  service  of  thecopy. 
The  accused,  by  his  counsel,  objected  to  an 
arraignment  at  this  hour,— 9:30  o'clock  A. 
M., — for  the  reason  that  48  hours  had-  not 
elapsed  since  tbe  service  upon  him  of  acer- 
tiflcd  copy  of  the  amended  Information. 
The  trial  court  overruled  tbe  objection, 
and  required  tbe  accused  to  plead.  Tbls 
he  refused  to  do,  and  the  court  ordered  a 
plea  of  not  guilty  to  be  entered  on  his  be- 
half. On  this  state  of  fucts  the  appellant 
bases  two  assignments  of  error,  the  first 
being  that  It  was  error  to  grant  tbe  appll- 
catifm  for  leave  to  amend  the  information 
without  his  personal  presence  In  court, 
and  the  second  is  that  he  could  not  be  re- 
quired toplead  until  after  the48hours  had 
expired  from  the  time  of  the  service  of  the 
certified  copy  of  the  amended  Information ; 
and  hence  there  la  no  arraignment  and 
plea  to  support  tbe  verdict  and  judgment 
of  conviction.  Section  72  of  the  Code  of 
Criminal  Procednre  permltsan amendment 
to  tbe  Information,  either  in  form  or  sub- 
stance, at  anytime  before  the  defendant 
pleads,  without  leave  of  the  court.  The 
Information  may  be  amendcjl  on  the  triul 
as  to  all  matters  of  form,  at  the  discretion 
of  tlie  court,  when  the  same  can  be  done 
■without  prejudice  to  the  rights  of  the  de- 
fendant. Tbe  section  further  prescribes 
that  no  amendment  shall  cause  any  delay  of 
the  trial  unlfiSB  for  good  cause  shown  by 
affidavit.  The  occasion  for  this  amend- 
ment was  the  discovery  that  a  mistake 
had  been  made  in  the  first  name  of  the  de- 
ceased; that  itwas  Jamesinstead  of  John. 
O'his  amendment  was  made  on  the  8tb  day 
ot  January,  and  tbe  first  trial  commenced 
on  tbe  lOtb.  After  it  bad  progressed  for 
days,  the  sickness  of  a  juror  caused  tbe 
discharge  of  the  jury,  and  n  continuance  of 
the  case  nntn  the  .March  term  following. 
At  this  term  the  trial  was  hud  from  which 
this  appeal  was  made.  We  do  not  believe 
nndersncb  circumstances  that  the  allow- 
ance of  tbe  amendment  was  such  an  error, 
K  error  at  all,  that  affected  any  suhstun- 
tlal  right  of  the  appellant.  It  was  one  of 
form  rather  than  substance.  It  Is  unlike 
the  case  cited  by  counsel  fur  appellant, 
(Nntt  r.State,63  Ala.180,)  because  In  that 
case  a  mistake  was  made  In  the  last  name 
of  tbe  deceased.  Here  It  was  only  In  the 
first  name.  The  court  has  ample  power 
to  allow  Bucb  an  amendment  before  tbe 
trial*  nor  is  It  necessary  that  tbe  accnsed 


be  personally  present  In  order  to  givp  va 
lidlty  to  such  action.  Under  section  207  ol 
tbe  Criminal  Gode,  as  construed  In  the 
case  of  State  v.Myrlck,  38  Kan.  238,16Pac. 
Itep.830,  "no  person  charged  with  a  felony 
can  be  tried  unless  he  be  personally  present 
during  the  trial."  This  probably  means 
during  every  step  and  stage  of  the  trial. 
This  amendment  was  not  made  dnring 
the  trial.  If  it  bad  been,  a  different  ques- 
tion might  have  been  presented.  It  (loea 
not  seem  to  us,  by  any  fair  construction 
of  ourCriminalCode,the  personal  presence 
in  court  of  the  accused  Is  necessary  to  give 
validity  to  an  amendment  of  the  informa- 
tion against  him,  when  such  amendment 
is  made  before  and  not  dnring  th3  trial 
On  the  otber  qneatlon  it  appears  that  the 
defendant  appeared,  waived  an  arraign- 
ment, and  entered  a  plea  of  not  guilty  to 
the  original  Information.  There  is  no 
complaint  any  where  In  the  record  that  a 
certified  copy  of  the  original  Information 
had  not  been  served  upon  the  appellant 
for  a  period  of  48  hours  before  he  waived 
arraignment  and  pleaded.  The  question 
then  presented  is  tbls:  Wap  Che  amend- 
ment to  the  information  of  such  a  nature 
that  a  certified  copy  of  the  amended  in- 
formation should  have  been  served?  We 
have  already  stated  that  we  regard  thlf 
amendment  one  of  form,  rather  than  of 
substance.  It  was  the  correction  of  a 
mistaks  made  in  tbe  first  name  of  the  de- 
ceased,and, in  the  very  nature  of  rhiugrs.lt 
conid  not  have  resnlted  In  misleading,  sur 
prieing,  or  In  any  other  manner  affecting 
the  substantial  rights  of  this  appellant. 
It  did  not  change  the  nature  of  theoffense. 
or  could  not  in  any  way  operate  to  thv 
prejudice  of  the  accused.  It  could  not 
have  been  a  good  canse  for  delay,  as  no 
postponement  or  continuance  of  the  cans" 
was  asked  for  on  accountof  it.  Hence  we 
cannot  see  that  a  certified  copy  of  the 
amended  Information  was  required  to  be 
served  on  the  accused.  It  is  truetheconrt 
below  ordered  it  to  be  served,  and  It  may 
be  that  this  was  done  more  as  a  matter  of 
convenience  to  the"  attorneys  of  the  ac- 
cused than  as  a  matter  ofrlghttohlm  per- 
sonally. No  error  is  predicated  on  the 
mistrial  at  the  January  term,  and,  as  n 
matter  of  fact,  the  trial  upon  which  con- 
viction was  had  was  notcommenced  until 
two  months  after  the  service  of  a  certified 
copy  of  the  amended  Information  upon 
theaccused.  It  Is  true  that  the  trial  court 
demanded  an  arraignment  and  plea  on  the 
amended  information,  but,  without  the 
amended  Information  changed  the  nature 
of  the  offense  charged,  ordeparted  In  some 
other  substantial  ormaterial  respect  from 
the  original,  so  as  to  plainly  affect  some 
substantial  right  of  the  accused,  we  are 
of  the  opinion  that  tbe  waiver  of  arraign- 
ment and  the  plea  to  tbe  original  informa- 
tion are  sufficient  to  create  the  issue  and 
support  the  conviction. 

^.  The  second  cause  of  complaint  is  that 
the  trial  court  erred  In  overruling  the 
challenge  for  cause  made  by  the  accused 
to  the  jurors  Alphln.  Kerke,  Grron,  and 
Ashlock.  One  of  these  jurors  remained  on 
the  panel,  and  all  the  others  were  peremp- 
torily challenged  by  tbe  appellant,  and  he 
thereby  unjustly  exhausted  three  ol  bin 
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peremptory  challenges.  It  is  eald  that 
the  Jurors  Alphln,  Qreen,  and  AahttMSk  teati- 
fled  on  tbeir  voir  dire  examination  that 
they  had  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused  that  tvould  re- 
quire evidence  to  remove.  We  quote  the 
answers  of  Alphta  tosomeot  tbequestions 
propounded:  "Question.  Haveyou formed 
any  opiuion  as  to  the  guilt  or  innocenre 
of  thedefendant?  Answer.  I  think  I  have. 
Q.  Have  yon  that  opinion  now?  A.Weil, 
I  hardly  know.  If  what  I  heard  should 
turn  out  to  be  true,  yes,  I  have.  •  •  • 
Q.  Well,  nothinK  has  occurred  to  change 
your  mind  as  yet?  A.  No.  etr,  Q.  It  will 
require  something  to  change  your  inlud? 
A.  Why,  yes;  there  would  something  new- 
have  to  come  up.  Q.  Different  from  what 
you  have  beard?  A.  Yes.  Q.  Then  it 
would  require  evidence,  wonid  it  not,  to 
change  the  opinion  you  418 ve?  A.  I  ex- 
pect, if  It  was  different  from  what  I  have 
heard."  Theiuror  Green  stated,  while  he 
had  expressed  no  opinion,  tliat  there  was 
an  irapresslon  ou  his  mind  produced  from 
reading  accounts  of  the  murder  in  the 
newspaper,  and  from  what  he  heard,  at 
the  time  It  occurred,  as  to  the  gnllt  of  the 
accused,  that  woulil  require  some  evidenre 
to  remove.  He  also  stated  that,  accord- 
ing to  the  general  opinion  and  the  press, 
the    accused   was   guilty.     These  two 

\  men  were  twice  challenged  for  cause  by 

the  accused,  but  each  challenge  was  over- 
ruled, and  they  were  finally  challenged 
peremptorily  by  the  accused.  The  degree 
of  nxlty  of  the  opinion  touching  the  facts 
in  imm,  as  tending  to  disqualify  the  Juror 

,  who  entertains  it,  varies  considerably  in 

the  reported  cnses.  In  most  courts  of  last 
rcHort  it  is  held  that  an  opinion  does  not 
dlBqualify,  If  It  Is  based  on  rumoror  news- 
paper statements,  and  the  Juror  says,  up- 
on oath,  that  he  can  give  an  impartial 
verdict  on  the  evidence.  In  some  states 
this  rule  has  become  statutory.  But  it  a 
Juror  have  an  opinion  as  to  the  guilt  or 
Innocence  of  the  accused,  even  if  based 
solel3'  upon  newspape^r  reports,  so  fixed  as 
to  require  evidence  to  remove  it,  he  is 
not  competent,  although  he  may  believe 
that  he  can  render  an  Impartial  verdict  on 
the  evidence-.  It  is  said  by  Justice  Vai>en- 
TiNE,  in  the  case  of  State  v.  Miller,  29  Kan. 
43,  tli.at  "every  person  charged  w^ith  a 
criminal  offense  in  Kansas  has  a  right  to 
be  tried  by  an  Impartial  Jury.  Const.,  Bill 
of  Rights,  §  10.  Now,  is  a  Juror  who  pos- 
sesses an  opinion  with  reispect  to  the  guilt 
or  Innocence  of  the  accused,  and  who  has 
*uo  donbt'  as  to  the  correctness  of  his 
opinion,  an  'impartial*  Juror?  And  Is  a 
Juror  who,  having  such  an  opinion,  and 
who  wouldcontlnue  toentcrtuin  the  same 
until  it  should  be  removed  by  evidence,  an 
impartial  juror?  Suppose  that  this  opin- 
ion was  that  the  defendant  was  guilty, 
then  wonld  It  be  possible  for  the  Jnror  to 
presume  that  the  defendant  was  Innocent, 
until  the  contrary  was  proved?  Would 
he  not  rather  presume  that  the  defendant 
was  guilty,  until  the  contrary  wbh  proved? 
Section  2"_'S  of  the  Criminal  Code  requires 
that  fvpry  defendont  In  a  (.Tiniiiiiil  prose- 
cution Kliall  he  "preKiinu'd  to  b(f  innocent 
until  tlie  contrary  is  proved.'  Would  the 
Juror,  in  the  case  supposed,  be  competent 


under  this  section?  Braldes,  sectiooSOSof 
the  Criminal  Code  provides  that 'it  sb^ 
be  a  good  cause  for  challengd  to  a  Juror 
that  he  has  formed  or  expressed  an  opin- 
ion on  the  issue,  or  any  material  fact  to 
be  tried.'  Now,  would  the  Jnror,  In  the 
case  Bupposed,  be  competent  under  this 
section?  But  i,t  may  be  said  that  the 
opinion  of  the  Juror  in  the  present  case 
was  founded  merely  upon  rumor.  Now, 
there  Is  nothing  in  the  constltatlop,  or  In 
the  statutes,  providing,  oreren  intimating, 
that  a  juror  who  has  formed  an  opinion 
upon  rumor  only  may  be  competent  to 
serve  in  the  case.  It  may  also  be  said,  in 
the  present  case,  that  the  juror  stated  up- 
on his  voirdire  that  he  had  no  bias  orprej- 
ndlce  against  tlie  defendant,  and  would  be 
governed  entirely  by  the  evidence  in  the 
case  In  making  up  his  verdict,  and  that  be 
believed  that  he  could  try  the  case  Impar- 
tially. The  juror  was  probably  sincere  in 
stating  this,  and  he  probably  could  Rtate 
the  same  again  with  the  same  sincerity, 
even  though  he  may  have  beard  all  the  ev- 
idence Introduced  on  the  trial  of  the  cane. 
Indeed  It  is  probable  thatevery  Jurorwho 
tried  the  case  could  honestly  state,  if 
called  upon  to  try  the  case  again,  that  he 
believed  that  he  bad  no  bias  or  prejudice 
against  the  defendant,  and  would  be  gov- 
erned entirely  by  the  evidence  In  making 
up  his  verdict,  and  that  he  believed  that 
he  could  try  the  case  impartially.  Men 
are  seldom  conscious  uf  being  biased  or 
prejudiced  or  of  being  In  such  a  condition 
that  they  could  not  try  any  case  Impar- 
tially, and  be  governed  entirely  by  the  ev- 
idence introduced  on  the  trial  of  tne  case. 
The  fact  in  the  present  case  that  the  Jur()r 
had  an  opinion  with  respect  to  the  guilt 
or  innocence  of  the  defendant,  and  that  be 
had  no  doubt  as  to  the  correctness  of  his 
opinion,  and  that  his  opinion  would  re- 
main until  it  should  be  removed  by  evi- 
dence, waBBufBclent  to  render  the  Juror  In- 
competent to  serve  In  the  case,  and  we 
think  that  the  court  below  erred  in  over- 
ruling the  defendant's  challenge  to  the 
juror  for  cause. "  To  exactly  the  same  ef- 
fect are  the  cases  of  Jackson  v.  Rtate,  77 
Ala.  18;  Polk  v.  State,  46  Ark.  167;  An- 
drews V.  State,  21  Fla.  598;  State  v.  Ricks. 
32  I^a.  Ann.  1099;  Stephens  v.  People,  38 
Mich.  739;  Olive  v.State,  11  Neb.  1,7  N  W. 
Rep.  444;  People  v.  Casey,  96  N.  Y.  115; 
McHugh  V.  State,  88  Ohio  St.  153;  Frasier 
V.  State,  23  Ohio  St.  551;  State  v.  Cullpr, 
82  Mo.  623:  Dejarnette  v.  Com.,  75  Va.  867: 
State  V.  Meaker,  54  Vt.  112.  Whenever  it 
appears  from  the  statements  of  a  Juror, 
when  being  examined  touching  bis  qoallfl- 
catlona.  that  his  mind  Is  in  such  condition 
respecting  the  issue  or  any  material  fact 
to  be  proved  at  the  trial  that  It  will  re- 
quire evidence  to  remove  some  opinion  or 
impression  that  has  becom?flxed,  relating 
to  such  issue  or  material  fact,  It  cannot 
be  said  that  he  Is  an  Importial  Juror.  An 
Impartial  man— one  who  extends  to  hia 
fellow  men  the  humane  presumptions  of 
the  law,  and  keeps  his  mind  in  such  condi- 
tion with  reference  to  tlie  accused  that 
guilt  must  be  aflirmatively  and  concla- 
sively  shown  before  he  is  willing  to  con- 
I  Vict— is  such  a  Juror  as  the  law  contem- 
{  plates,  and  as  the  constitution  andata^ 
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uUs  of  the  Btate  demand.  Every  person 
chared  with  the  commission ot  acrlmlnal 
offense  has  the  constitutional  right  to  be 
tried  only  by  this  class  of  perBons  servin? 
as  Jurors.  In  this  case  both  of  the  jurors, 
AJphin  and  (ireen.bavlngstu  ted  upon  their 
exniiilDatioDs  that  tbey  bad  an  opinion; 
that  there  was  an  impression  resting  on 
their  minds  as  to  the  guilt  or  Innocence  of 
the  defendant  that  would  require  some  er- 
Idence  to  remove,— were  Incompetent,  and 
It  was  error  to  overrule  the  challenges  for 
cause  that  were  directed  af^alnst  them. 

3.  The  third  rause  for  reversal  insisted 
on  is  the  error  of  the  court  in  the  admia- 
Blon  of  that  part  of  the  evidence  of  the 
wife  of  the  deceased  In  which  she  related 
a  conversation  she  had  with  Mr.  A.  N. 
Cherry,one  of  theattorneys  of  the  accused. 
This  conversation  oc'urred  In  the  state  of 
Iowa,  and  took  place  while  the  accused 
was  In  prison  at  the  city  of  Anthony. 
"We  are  unubleto  discover  any  legal  theory 
under  which  a  conversation  between  two 
witnesses  in  a  cause  is  adtnlsslbtc,  except 
for  the  purpose  of  Impeachment.  AVhat 
was  said  by  the  defendant  in  the  jail  to 
Mr.  Cherry  might  he  sworn  to  by  Mr. 
Cherry  (If  It  was  not  a  professional  con- 
versation) as  an  admission  that  would 
bind  the  defendant,  but  we  cannot  under- 
Htand  whai  Mrs.  Hutchinson  said  that  Mr. 
Cherry  said  that  the  defendant  said  could 
be  rmiived.  This  evidence  was  objected 
to  at  the  time  It  was  given,  and,  at  the 
conclusion  of  the  testimony  given  by  the 
woman,  a  motion  was  made  to  -have  it 
taken  from  the  Jury,  but  both  objection 
afld  motion  were  overruled.  In  bo^h  in- 
stances the  trial  court  committed  grave 
error.  The  errors  noted  com  i»el  a  reversal 
of  the  canse,  and  the  other  questions  so 
eameatly  dlBcussed  by  counsel  on  both 
sides  need  not  now  be  determined,  as  they 
may  not  arise  on  another  trial.  We  rec- 
ommend that  the  judgment  be  reversed 
and  a  new  trial  granted. 

Per  Couiau.  It  is  so  ordered;  all  the 
justices  concnrring. 


(IS  Kan.  332) 

Board  of  County  Commissioners  op 

Norton  County  v.  Snow. 
(Supreme  CouTt  of  Kansas.  Fob.  7,  1891.  > 
Titles  op  Laws. 
Section  7,  c.  13S,  Sess.  Laws  1889,  is  nn- 
coDstitutional,  and  therefore  void,  because  It  is 
in  contraveDtlfm  of  seution  16,  art.  2,  of  the  con- 
stitution of  the  state,  which  provides  that  "no 
Mil  shall  contjiin  more  than  one  subject,  which 
riiall  be  clearly  expressed  In  ita  title. " 
iSyUtOiUS  by  the  Court.) 

Brror  from  district  court,  Norton  coun- 
ty: Q.  Webb  Bbrtkam,  Judge. 

L.  H.  Thompson,  for  plaintiff  In  error. 
J.  R.  HHtallton,  for  defendant  In  error. 

HoRTON,  C.  J.  By  the  provisions  of 
chapter  157,  Seas.  Laws  1887,  the  salary 
of  the  county  treasurer  of  Norton  county 
is  fixed  at  fl.^perannum.  In  April,  1888, 
FrnnclB  M.  Snow,  the  county  treasurer  of 
that  county,  under  the  claim  that  said 
chapter  157  bad  been  repealed  by  chapter 
138,  Sess.  JJaws  1889.  received  from  the 


county  salary  in  excess  of  that  allowed  by 
the  act  of  1887.  This  was  an  action  In  the 
court  beldw  by  the  board  of  county  com- 
missioners of  Norton  county  to  recover 
from  Snow,  the  county  treasurer,  the  sum 
of  ^100,  alleged  to  have  been  illegally  re- 
ceived by  him  as  salary.  No  brief  has 
been  filed  on  the  part  of  the  county  treas- 
urer, but  It  seems  from  the  record  that 
the  trial  court  decided  that  chapter  157 
had  been  repealed^  and  therefore  is  no 
longer  of  any  force.  The  title  of  said  chap- 
ter 157  Is  as  follows:  "An  act  to  regulate 
the  salaries  uf  county  clerk  and  county 
treasurer  in  Norton  county,  and  to  repeal 
chapter  one  hundred  and  thirteen  of  the 
Session  L«aws  of  1877,  entitled  'An  act  to 
r^ulate  the  salaries  of  county  clerk  add 
county  treasurer  In  certain  counties  there- 
in named.'  "  The  title  ofsald  chapter  138» 
Sess.  Laws  1889,  Is:  "An  act  regulating 
the  fees  and  salaries  of  the  county  treas- 
urer, county  clerk,  county  attorney,  pro- 
bate judge,  and  register  of  deeds  of  Dick- 
inson county,  Kansas,  and  to  repeal  chap- 
ter 157  of  the  Session  Laws  of  1887. "  Sec- 
tion 7  of  said  chapter  138  reads:  "That 
chapter  157  of  Session  Laws  of  1887  be,  and 
the  same  is  hereby,  repealed. "  VVe  think 
that  said  section  7  of  said  chapter  138  Is 
unconstitutional,  and  therefore  void,  un- 
der section  16,  art.  2,  of  the  constitution 
of  the  state,  which  ordains  that  "no  bill 
shall  contain  more  thauonesubject,  which 
shall  be  clearly  expressed  In  its  title." 
Norton  county  is  not  named  in  the  title  or 
the  body  of  said  chapter  138.  and  the  ordi- 
nary impression  one  would  receive  from 
reading  the  provisions  of  said  chapter  188 
is  that  said  section  7  of  said  chapter  re- 
peals some  act  aHecting  the  fees  and  sal- 
aries of  the  county  ofHcials  of  Dickinson 
county,  not  Norton  county,  or  any  other 
county.  Nothing  relating  to  Norton 
county  is  clearly  expressed  in  the  title. 
Again,  two  subjects  are  contained  In  said 
chapter  138.  The  title  does  not  refer  to 
Norton  county,  and  the  body  of  the  net 
does  not  purport  to  fix  the  fees  for  the 
county  officials  of  Norton  county,  but  sec- 
tion 7  of  said  chapter  138  repeals  chapter 
157  of  the  Session  Laws  of  1887,  and  there- 
fore Is  a  whoHy  different  matter  from  fix- 
ing the  salaries  of  the  county  officials  of 
Dickinson  county.  The  judgment  of  the 
district  court  ft  111  be  reversed,  and  the 
cause  remanded,  with  directions  to  the 
court  to  overrule  the  deinarrerand  proceed 
with  the  case.  All  the  justices  concurring. 

  (S  Wash.  St  40) 

State  t.  Citt  of  Spokanb  Falls. 
iSupreme  Court  of  Washington.    Feb.  %  1891.) 
LiQOoR  License  —  Appobtiorment  of  Rbvbndb. 

1.  Gen.  Act  Wash.  T.  Feb.  3,  1888,  $  2,  pro- 
viding that  the  governing  body  of  each  incorpo- 
rated town  or  village  in  the  territory  shall  have 
power  to  regulate  and  license  the  sale  of  lignars- 
and  that  10  per  cent,  of  the  license  fees  shall  be 
paid  into  the  state  treasnrr,  repeals  the  former 
special  act  of  January  29,  1886,  allowing  the  city 
of  Spokane  Falls  to  collect  and  retain  the  entire 
amount  of  the  liquor  license  fees.  , 

2.  Act  Wasb.  T.  Feb.  3,  1888,  enfitled  "An 
act  to  regulate,  restrain,  license,  or  prohibit  the 
sale  of  intoxicating  liquors, "  and  giving  the 
governing  iKxly  of  eaoh  incorporated  boij  such 
powers,  and  providing  that  U)  pw  oaa%,  of  the 
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lloenw  fees  tliall  be  p^d  into  the  8Ut«  treasury, 
is  not  obncndona  to  Orgaulo  Act  Wash.  T.  |  Vuit 
j»  ftlllag  to  vcprtm  its  o^eot  1b  Its  tttle. 

Appeal  from  superior  coart,  Spokane 
county. 

IV.  a  JoDea,  Atty.  Q«n.,  for  the  State. 
P.  F.  Qaiott,  Gttj  Atty. 

Ahderb,  G.  J.  TtalB  waa  an  aetlon  by 
appellant  to  recover  from  appellee  10  per 

cent,  of  the  amount  collected  by  it  for  li- 
censes for  the  sale  of  IntuxlcatinR  liquors 
from  the  2d  day  of  April,  1888,  to  the 
month  of  December,  1800.  The  complaint 
alleges  that,  during  said  time,  defend- 
ant collected  and  received  Into  Its  treas- 
ury the  sum  of  f  102.000  lor  such  licenses, 
all  of  which  It  conTerteil  to  Its  own  use, 
and  refuses  to  pay  any  part  thereof  to 
the  plaintiff.  To  this  complaint  the  de- 
feudant  interposed  a  fi^eueral  demurrer, 
which  was  sustained  by  the  court.  Judg- 
ment was  accordingly  entered  for  the  de- 
fendant, from  which  plaintiff  appealed  to 
this  eonrt.  By  an  act  of  the  legislature  of 
the  late  territory,  approved  January  29, 
I886,entlt1ed  "  An  act  to  amend  an  act  entitl- 
ed 'An  act  to  amend  an  act  to  Incorporate 
the  city  of  Spokane  Falls,  approved  No- 
vember 28,1883.'  "  It  is  provided  that  the  city 
Hhall  have  power  to  license,  tax.  regulate, 
and  restrain  bar-rooms.  drinking'Shupa,  or 
aalooDR,  and  that  the  city  treasurer  must 
receive  and  keep  all  moneys  that  abaU 
come  to  the  city  by  taxation  or  otherwise, 
and  pay  out  the  same  upon  the  warrant 
of  the  mayor  attested  by  the  clerk.  The 
moat  material  question  for  our  considera- 
tion in  this  controversy  is  whether  the 
provisions  of  the  act  above  mentioned  are 
reoealed  by  a  later  general  law,  approved 
February  2, 1888,  entitled  "An  act  to  r^u- 
tate,  restrain,  license,  or  prohibit  the  sate 
of  Intoxicating  liqaors.  It  le  provided 
by  section  2  of  the  latter  statute  that  the 
mayor  and  council,  or  other  governing 
body,  of  each  Incorporated  town  or  incor- 
porated village  In  Washington  Territory, 
shall  have  the  sole  and  excluslveauthority 
find  power  to  regulate,  restrain,  license, 
or  prohibit  the  sate  or  dieposnl  of  spiritu- 
ous,fermented. malt,  or  other  Intoxicating 
liquors  within  the  4:orporate  limits  of 
tlielr  respective  cities,  towns,  or  villages, 
provided  »  •  •  said  license  fee  shall 
be  paid  annually  In  advance  to  the  treas- 
urer of  the  city,  town,  or  Tillage,  who 
shall  pay  ten  (10)  per  cent,  thereof  into 
thegeneral  fund  of  the  territorial  treasury, 
and  hand  tJie  remaining  ninety  per  cent, 
into  the  general  fund  of  the  city,  town,  or 
village  treasury." 

It  is  contended  by  counsel  for  appellee 
that  the  general  taw  will  not  repeal  or 
amend  the  special  act  unless  it  Is  the  mani- 
fest and  clearintentiouot  the  legislature  so 
to  do,  which  mustbegathered  from  thelan- 
gnage  used  In  the  act  itself,  and  that  such 
an  Intention  Is  not  thus  made  to  appear. 
This  is  conceded  to  be  a  correct  general 

f>ropusition  of  law  by  counsel  for  appel- 
ant, but  be  claims  that,  in  this  Instance, 
the  legislature  has  clearly  manifested  its 
Intention  to  bo  repeal  or  modify  the  spe- 
cial charter  of  appellee  in  so  far  as  the 
general  statute  fs  inconsistent  therewith, 
for  the  reason  that  the  act  of  February  2, 


1888,  Is  a  general  revision  of  all  prior  laws 

relating  to  ttaesame  subject,  and  obviously 
dralgned  to  supersede  them.  An  examina- 
tion of  the  charters  of  the  various  munic- 
ipal organisations  throughout  the  terri- 
tory discloses  the  fact  that  whUe  they 
were  generally  clothed  with  the  power  to 
llcenae  and  regulate  the  disposal  of  spirit- 
uous and  iQtoxlcatlng  ItqaorB  within  tbdr 
respectlTO  llmita,  tbere  was  no  onl- 
formlty  of  rule  as  to  the  disposition  of  the 
funds  collected  from  licenses.  Some  of 
the  charters  required  a  portion  of  the 
moneys  collected  for  licenses  to  sell  iotox- 
Icating  liquors  to  be  paid  into  the  county 
treasury,  while  others  permitted  the  mu- 
nicipal corporations  to  retain  the  entire 
amount.  From  these  considerations  we 
are  led  to  believe  that  the  legislature  In 
passing  the  act  of  February  2, 1888, Intend- 
ed to  eaacta  general  law  which  should  su- 
persede, and  which  did  supersede,  all 
prior  laws  on  the  same  BDO]ect,  efUicr 
general  or  special. 

Appdlee  further  contends  that  the  stat- 
ute of  1888  is  obnoxious  to  the  objection 
that  the  object  is  not  expressed  In  Its  ti- 
tle, and  that  It  is  therefore  void  as  contra- 
vening section  1024  of  the  organic  act  of 
the  territory ;  but  we  think  the  objection 
is  manifestly  not  tenable. 

Before  dosing  this  opinion,  It  la  proper 
to  remark  that,  at  the  time  of  the  pas- 
sage of  the  act  of  1888,  there  was  no  dty, 
town,  or  village  incorporated  In  the  terri- 
tory of  Washington,  otherwise  thaa  by 
special  act.  And  It  is  therefore  obvious 
that  section  2  of  said  act  must  have  beeo 
Intended  to  apply  to  and  modify  tae 
special  charters  of  municipal  corporations 
then  existing.  For  the  foregoing  reasons 
the  Judgment  of  the  court  below  b  re* 
versed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer. 

Stiles,  HoTT,  Scott,  and  Ddnbib,JJ^ 

concur. 


a  Wash.  SL  IK) 

Taooma.  Land  Ck>.  v.  Board  or  Gocntt 
Coh'bs  PiEBctc  County. 
(Supreme  Court  tff  WaeMngton.  Dec  10,  1890l) 
Rou-Tazb»— Cmss— Obxksai.  Ijavs. 
Act  Wash.  Feb.  4,  1886,  inoorpo rating  tbe 
dty  of  Tacoma,  provide*  In  section  8  that  the  dty 
flbaU  be  a  separate  and  Independent  road-dis- 
trict, in  which  the  county  commlulonan  shill 
have  no  aathorify  to  levy  either  property  or  poll 
taxes  for  road  parposes.  Beld^  that  the  section 
1*  not  repealed  by  Act  March  28,  1890,  "to  ^ 
vide  for  Uie  assessment  and  ooUeoiloa  of  taxes  in 
the  state  of  WasbiDgton, "  nor  by  Act  March  7, 
1890,  "toprovlde  for  keeping  highways  In  repair,* 
both  of  the  latter  being  general  statot^  and 
not  radtcally  IrreconcUable  with  snob  Bpeoial  act 

Certified  from  superior  court.  Pierce 
county. 

L.  D.  C&mpbeU,  for  plaintifL  W.  E. 
Saell,  for  defendant. 

Stilus,  J.  This  cause  was  submitted 
to  the  court  below  upon  an  agreed  case, 
in  pursuance  of  chapter  26  of  the  Code, 
and  it  comes  bare  under  certification  from 
that  court,  under  section  458.  It  appears 
from  the  record  certified  thus  that  sectioa 
3  of  chapter  1  of  the  aut  of  the  legislators 
approved  February  4, 1886,  which  wos  a 
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special  act  iDcorporating  the  city  of  Ta- 
coma  In  Pierce  coonty,  contained  the  fol> 
lowing  proTlalona:  "See.  3.  The  corpo- 
rate city  limits  aforesaid  shall  not  be 
lacladed  within  any  road -district,  nor 
shall  the  county  commissioners  of  Pierce 
coiiDty  have  any  jurisdiction  .to  as- 
sess, levy,  or  collect  any  road  property 
or  road  poll  tax  upon  the  property  or  In- 
habitants therein ;  and  so  much  of  any 
coonty  pabllc  mad  ks  lies  within  said  cor- 
porate limits  shall  tie  kept  In  repair  by  the 
council  of  said  city.  But  the  said  council 
may,  by  ordinance,  vacate  any  such  road 
or  parts  thereof,  and  conform  the  same  to 
opened  and  established  streets.  Said  city 
shall  be  a  separatn  and  independent  road- 
district,  under  the  exclusive  control  of  the 
said  city  corporation.  All  road  taxes, 
whether  road  poll  or  road  property  taxes, 
tevied,  assessed,  or  collected  within  the 
corporate  limits  of  said  city,  shall  belong 
to  said  city,  and  be  expended  therein,  un- 
der the  authority  and  direction  of  the  city 
council  thereof,  upon  county  roads  or  parts 
thereof  lying  within  said  city  limits,  and 
upon  the  streets,  highways,  and  alleys  of 
said  dty.  The  city  niay  appropriate  from 
its  general  municipal  fund  money  to  aid 
In  the  opening  of  streets,  or  work  upon 
roads  or  bridges  or  the  construction  or 
repair  of  wharves,  docks,  piers,  or  landing 
plaeeft  within  the  city  limits,  but  the  said 
city  shall  not  be  entitled  to  receive  from 
the  county  of  Pierce  any  appropriation 
of  county  funds  In  aid  of  roads  or  bridges 
within  the  corporate  limits  of  said  city. " 
Since  the  passage  of  ttie  foregoing  act, 
therefore,  the  city  of  Tacoma  has  consti- 
tuted an  Independent  road-dietrlet  within 
the  county  of  Pierce,  burdened  with  the 
duty  of  keeping  In  repair  the  public  roads 
within  its  corporate  limits  from  tands  lev- 
led  and  collected  under  Its  own  author- 
ity. No  road  or  poll  taxes  have  been, 
in  the  mean  time,  levied  by  the  county  of 
Pierce  apon  the  property  of  the  citizens 
of  Tacoma,  but  the  Jurisdiction  for  such 
purposes  has  been  conceded  to  be  in  the 
municipal  authorities.  But  In  this  year 
the  commissioners  of  that  county,  claim- 
ing authority  under  the  act  of  March  28, 
1890,  have  levied  and  areproceeding  tocol- 
lect  a  road  property  tax  and  poll-taxes 
from  properly  and  persons  in  the  city  of 
Tacoma,  of  which  complaint  Is  made; 
and  the  propositions  we  have  submitted 
here  are  accordingly  as  follows:  (1)  Does 
the  said  act  repeal  the  special  act  incor- 
porating the  city  of  Tacoma?  (2)  Should 
the  said  tax  be  levied  upon  the  property 
within  the  limits  of  the  city  of  Tacoma? 
(8)  Should  it  be  levied  upon  the  property 
within  the  corporate  limits  of  other  incor- 
porated towns  within  the  county  of 
Pierce?  (4)  What  disposition  should  the 
board  of  county  commissioners  make  of 
taxes  BO  levied?  These  qaertes  were  pre- 
sented to  thlseonrt  hastily,  and  out  of  the 
oBdal  order,  and  wftbout  briefs;  but,  on 
account  of  their  public  importance,  we 
have  considered  them  in  this  somewhat 
nnsatlsfactory  way,  and  as  the  result  of 
this  consideration,  we  are  constrained 
to  answer  the  several  pruposItlouH  thus: 
(1)  Neither  the  act  of  March  28, 1890,  "An 
act  to  provide  for  the  assessiaeut  and  col- 


lection of  taxes  in  the  state  of  Washing- 
ton.'' nor  the  act  of  March  7,  1880,  "An 
act  to  provide  for  keeping  highways  in 
repair,*  etc.,  (Acts  1890,  pp.  580,617,)  repeal 
oraffect  section  S  of  chapter  1  of  the  act  of 
February  4, 1886,  for  the  Incorporation  of 
the  city  of  Tacoma.  (2)  The  said  levy  of 
taxes  for  road  purposes  should  not  have 
been  levied  upon  property  or  persons 
within  the  limits  of  the  city  of  Tacoma. 
(8)  The  board  of  county  commissioners  of 
Pierce  county  sfaoald,  to  avoid  litigation, 
expense,  and  a  multiplicity  of  suits,  so  far 
as  In  Us  power  lies,  recall  and  rescind  Its 
action  in  levying  said  taxes,  and  in  caus- 
ing the  treasurer  of  said  county  to  col- 
lect the  same.  (4)  The  question  pro- 
posed as  to  other  incorporated  towns 
in  Pierce  county  Is  scarcely  materlalunder 
the  case  submitted.  Suffice  It  to  say, 
therefore,  that  the  same  principles  which 
govern  Id  this  instance  would  naturally 
govern  in  the  case  of  any  other  Incorpo- 
rated town  having  a  charter  in  substance 
like  that  of  Tacoma. 

The  principle  upon  which  we  restourde- 
dsion  in  this  case  is  that  a  special  act  In- 
corporating a  municipal  corporation,  or 
conferring  upon  It  nnasual  powers  and 
duties,  is  not  impliedly  repealed  by  a  sub- 
sequent general  statute  which  treats  at 
large  of  the  whole  subject  of  which  the 
upecial  statute  treats  of  a  part,  although 
the  general  statute  contains  words  re- 
pealing all  acts  and  parts  of  acts  in  con- 
flict witlf  ita  'provlslonsi  Endl.  Interp. 
St.  §  228;  City  of  Harrlsburg  v.  Sbeck.  104 
Pa.  St.  53.  It  is  only  when  the  two  acta 
are  so  glaringly  repugnant  to,  and  radi- 
CBlly  Irreconcilable  with,  each  other  as  to 
render  it  impossible  that  both  can  stsml 
that  this  rule  ceases  to  be  applicable. 
Endl.  Idterp.  St.  i  2S0.  But  such  Is  not 
the  case  here.  The  general  law  for  the 
raising  of  revenue  and  the  maintenance 
of  roads  1b  substantially  the  same  as  It 
was  before  the  acts  of  1890  were  passed. 
True,  section  2970- of  the  Code  contained 
an  express  exception  from  the  operation 
of  the  chapter  on  roads  of  all  cities  and 
towns  whose  charters  vested  in  them  the 
sole  power  to  provide  for  and  control  the 
matter  of  roads  within  their  limits.  But 
this  special  law  would  have  had  full  force 
without  that  exception  thus  declared,  and 
it  still  has  full  force,  although  theexceptlon 
was  omitted  from  the  act  of  March  7, 1890. 
The  constitutional  prohibition  against 
special  legislation  to  incorporate  any 
town  or  village  or  to  amend  the  charter 
thereof  has  no  bearing  upon  this  matter. 
Such  constitutional  enactments  are  purely 
prospective.  They  do  not  affect  existing 
special  charters.  The  city  of  Tacoma  con- 
tinued, and  would  continue,  to  hold  Its 
special  charter,lnaH  its  featuresnot  neces- 
sarily repugnant  to  other  constitutional 

f>rovlslons,  until  subsequent  general  legls- 
allon,  clearly  applicable  to  It,  should  mod- 
ify or  sweep  away  Its  charter.  And  we 
hold  that  there  has  been  no  such  appli- 
cable legislation.  It  appears  by  the  cose 
before  us  that.  In  November  last,  the  in- 
habitants of  Tacoma,  undw  articlell,  §  lu. 
of  the '-onstitutlnn,  and  the  act  of  >fari.'h 
24, 1890,  adopted  a  municipal  charter  of 
their  own,  whereby  the  act  of  188tf,  and 
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all  acta  amendatory  tbereof,  and  special 
laws  inconsistent  with  the  new  charter, 
were  superseded,  and  this  is  urged  as 
operatinir  as  a  repeal  of  the  special  road- 
district  feature  of  that  city.  But  what- 
ever may  be  the  relations  of  the  city  ot 
Tacoma,  undet  its  new  charter,  to  the 

general  laws  of  the  state,  and  whether  it 
as  now  forfeited  the  powers,  and  been 
relieved  of  the  duties,  imposed  by  the  act 
of  1SS6,  and  whether  the  commissioners  of 
Pierce  county  would  now  have  the  Juris- 
diction claimed,  are  not  matters  material 
to  this  inquiry.  These  tasen  were  levied 
in  August,  1890,  when  the  board  did  not 
have  inrlsdiction,  and  no  subsequent 
change  in  the  charter  ot  the  city  of  Taco- 
ma  could  cause  any  jurisdiction  which 
they  would  now  have,  to  revert  to  a  time 
when  the  law  forbade  the  exercise  ot  any 
such  authority.  For  these  reasons,  the 
cause  is  remanded  to  the  court  below, 
witi)  instructions  to  enter  a  decree  re- 
straining the  board  ot  commissioners  of 
Pierce  county  from  collecting,  or  attempt- 
ing to  collect,  the  said  taxes,  and  com- 
manding them  to  strike  said  taxes  from 
the  tax  levy  ol  Pierce  county,  as  to  all 
property  and  persons  taxable  within  the 
city  of  Tacoma.  Costs  to  the  appellant. 

Anders,  C.  J.,  and  Hott  and  Dunbar, 
J  J.,  concur. 

SOOTT,  J.,  did  not  Bit. 


(I  Wash.  St  1> 

Moore  v.  Perrot. 
(Supreme  Court  of  Washington.  Jan.  13, 1891. ) 
Jdbtiobs  of  the  Feacb— JuiiiBDiCTioN-— Sale— 

ACCSPTANCE. 

1.  The  furtiole  of  Const.  Wash,  relatint,'  to 
saperior  courts  gives  them  original  jurisdiction 
in  all  civil  cases  where  the  value  of  tie  property 
in  controversy  amounts  to  $100;  and  it  further 
declares  that  part  of  the  judicial  power  of  the 
state  shall  be  rested  in  justices  ot  the  peace, 
whose  Jurisdiction  shall  be  iJxea  by  the  legislat- 
ore,  but  shall  not  trench  on '  that  of  the  superior 
courts.  Prior  to  the  adoption  of  the  constitution, 
Justices  had  jurisdiction  of  civil  cases  to  the 
amoont  of  t300.  Held  that,  under  the  constitu- 
tion, justices  have  no  jurisdiction  in  excess  of 
9100.  _^ 

3.  Where  ajasttce  has  taken  jurisdlcUon  of 
a  case  involvine:  more  than  tlOO,  and  au  appeal  Is 
taken  from  his  judgment,  it  will  be  treated  as  a 
proper  transfer  of  the  case  to  the  superior  court. 

8.  Where  one  who  has  employed  another  to 
build  himalwat  fora  given  sum,  takes  possession 
of  it  when  finished,  ana  then  refuses  to  pay  for  it, 
but  gives  DO  reason  for  his  refusal,  the  builder  is 
entitled  to  re(x>ver  the  contract  price. 

Appealfrom  superior  court,  Klngcounty. 
John  TnittibaU  an6  F.  A.  Clark,  for  ap- 
pellant. JohnsoD  £  Moody,  for  ap{>ellee. 

Stii.kr.  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace  on  the 
»th  day  of  November,  1889.  On  the  18th 
day  of  November  the  juHtlce  i-endered 
judgment  against  th<^  defendant  lor  the 
full  amount  demandfii— $240.  The  proc- 
lamation of  the  president  declaring  the 
state  of  Wasblngtun  admitted  into  the 
Union  was  issued  November  11,  1889. 
From  that  date  tlie  provisions  of  the  con- 
stitution wore inforce,  (Const,  art.  27,§  Hi,) 
and  on  the  following  Monday,  No  vember 


18th,  the  terms  of  all  officers  began.  On 
Monday,  November  IStb,  therefore,  when 
the  Justice  of  the  peace  rendered  this  judg- 
ment, his  Jurisdiction  of  the  subject-mat- 
ter— that  is,  of  an  action  wherein  the 
amount  in  controversy  was  9100  or  more 
— had  ceased,  and  he  was  powerless  to 
take  any  further  step  in  the  case,  except 
to  transfer  It  to  the  saperior  court.  Id. 
art.  4.  SS  S<  10;  and  article  27,  $  6.  We 
were  strongly  urged  upon  the  hearing  cS 
this  cause  to  hold  that  Justices  of  the 
peace  in  this  state  still  have  Jurisdiction 
of  actions  at  law  for  the  recovery  of  mon- 
ey or  property  in  the  sum  ot  ^300.  But 
this  does  not  seem  to  be  founded  in  any 
substantial  reason.  Before  the  eunstltn- 
tion  became  operative,  there  existed  in 
the  Territory  of  Washington,  under  the 
organic  act,  courts  of  justices  of  the  peace, 
whose -jurisdiction  in  certain  civil  cases 
was  fixed  at  fJtOO.  But  upon  the  admis- 
sion of. the  state,  as  was  said  in  Benner  v. 
Porter,  9  How.  23f>,  the  territorial  govern- 
ment was  displaced  and  abrogated,  every 
part  ot  it.  and  no  jnrlsdlctfon  tbereatter 
existed  within  her  limits  except  that  de- 
rived from  state  authority.  Tberefore, 
except  for  those  portions  of  the  constitu- 
tion which  continue  in  force  those  laws  of 
the  territorj'  which  were  not  repugnant 
to  the  coDStitntlon.  there  would  have 
been,  upon  the  incoming  of  the  state,  no 
Justices'  courts  whatever.  The  Justices 
courts  were  thus  continued,  however,  and 
the  only  matter  to  he  decided  is  whether 
the  statute  which  gave  them  partial  Juris- 
diction ot  cases  involving  $300  was  in  any 
manner  repugnant  to  the  constitution. 
The  portion  ot  that  instrument  relating 
to  superior  courts  gives  them  original  Jo- 
risdiction  In  all  cases  in  which  the  de- 
mand, or  the  value  of  the  property  in  con- 
troversy, amounts  to  $100,  and  also  Juria- 
diction  in  all  cases  whatever  in  which  Ju- 
risdiction shall  not  havetieen  by  law  vest- 
ed exclusively  in  some  other  court.  Like 
wise  other  sections  of  the  same  article 
provide  that  part  of  the  Judicial  power  of 
the  state  »>ball  be  vested  In  Justices  ot  the 
peace,  with  power  in  the  ledalature  to  de- 
termine their  number  and  prescribe  their 
jurisdiction,  provided  that  such  Jurisdic- 
tion shall  not  trench  upon  thejurlsdictiou 
of  the  superior  or  other  courts  ot  record. 
Now,  tfie  previously  existing  statute 
stands  us  the  action  ot  the  legislature, 
and  there  are  Justlcee  of  the  peace  with  ju- 
risdiction prescribed,  and  the  question  is 
whether,  by  continuing  to  take  Jurisdic- 
tion of  cases  where  the  demand  or  value 
of  the  property  in  controversy  is  $100  or 
more,  they  will  be  "trenching"  upon  th.* 
Jurisdiction  of  thesuperior  or  other  courts 
of  record.  The  language  of  the  constitu- 
tion is  not  that  the  superior  court  shall 
have  exclusive  jarisdlctiou,  but  it  gives  to 
the  superior  courts  mniversal  original  ju- 
risdiction, leaving  the  legislature  to  carve 
out  from  that  Jurisdiction  the  jurisdiction 
of  the  justices  of  the  peace,  and  any  other 
inferior  courts  that  may  be  created. 
Thus  Justices  ot  the  peace  may  be  given 
exclusive  original  Jurisdiction  in  ctiaes 
where  the  demand  or  value  of  property  in 
controversy  is  not  $100,  in  cases  ot  rais<le- 
meanor,  and  ol  other  special  cases  and 
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proceedings  not  otherwise  provided  tor  or 
fipeclally  enumerated  aa  within  tbe  Juris* 
diction  ol  tiie  Buperior  courts.  It  is  the 
enumeration  of  tbe  particular  matters 
which  are  within  the  oriKlnal  jurisdiction 
of  the  Huperlor  courts,  which  we  interpret 
to  mean  that  those  mutters  pertain  to 
them  excuslvely.  The  language  Is  not  the 
cleurestthat  could  have  been  used,  but, 
unless  It  Is  so  Interpreted,  there  can  be  no 
poKsible  force  In  the  restriction  plaf'ed 
upon  the  legislature  In  Its  power  to  confer 
jurisdlrtlonupoQ  Justices  of  the  peace;  lor, 
irthe  minor  courts  can  have  concurrent 
jurisdiction  with  the  superior  courU  up  to 
*:i(Ki,  there  Id  not  a  syllable  in  the  consti- 
tution to  prevent  them  from  having  It  to 
any  amount.  This  is  certainly  not  to  he 
conceded.  ,    ,  ^ 

What,  then,  was  the  effect  of  the  judg- 
ment of  the  justice  In  this  case?  We  hold 
It  to  hove  been  null,  void,  and  ol  no  effe«;t 
whatever.  But  the  justice  transferred 
the  cauHP  to  the  superior  court,  and  we 
hold  that  the  transfer  thus  made  was 
sufficient,  although  accomplished  under 
the  form  of  an  appeal.  The  cause  was  then 
trieil  in  the  superior  court  before  a  jury 
upon  tbe  Issues  made  before  the  Justice. 
Appellant  complains  of  tbe  refusal  of  the 
court  below  to  grant  a  nonsuit,  on  tbe 
ground  that  there  was  aTartance  between 
the  all^atlons  of  the  complaint  and  the 
proofs  offered.  But  considering  that  the 
action  was  commenced  In  a  Justice  court, 
and  giving  such  a  reasonably  liberal  con* 
struction  of  the  pleadings  aa  is  allowable, 
and  considering  uur  statute  upon  the  sub- 
ject of  variance,  we  are  constrained  to 
support  tbe  judgment.  The  contract  was 
to  build  a  boat  for  the  defendant,  and  It 
was  the  boat  that  was  to  be  paid  for  in 
the  sum  of  $240.  When  completed,  the 
general  property  in  the  boat  was  In  the 
defendant,  (Goddard  v.  BInney,  115  Mass. 
450.)  and  tbe  contract  price  was  due  from 
him.  The  testimony  showed  the  comple- 
tion of  the  boat,  and  a  tender  of  it  to 
him.  He  seemed  pleased  with  It,  and  took 
possession  of  It  far  enough  to  nse  It  on  the 
water,  but  then  refused  to  take  or  pay  for 
It  without  giving  any  reason.  There  was 
no  question  here  that  the  boat  was  to  be 
built  to  the  satisfaction  of  the  defendant, 
and  the  evidence  clearly  showed  the  boat 
to  be  a  good  one.  built  according  to  tbe 
contract.  The  Judgment  la  affirmed,  with 
costs  to  the  appellee. 

AMtRits,  C.  J;  and  Ddkbab,  Hott,  and 

BcwTT,  JJ.r  concnr. 


(2  Wash.  St  6) 

Pbtttorovb  et  a/,  t.  Bothschilo. 
{Supreme  Court  of  Washington.  Jan.  IS,  189L) 

LBASS— FOBrSITUItB— PLKADIKG — APFB1I<— RbO- 

0R[>— Cobb  of  Ehrobb. 
1.  lo  ao  scUoD  to  enforce  the  forfeHure  of  a 
lease  on  the  grouud  of  alterations  made  In  the 
premises  by  the  tenant  which  violated  the  terms 
of  tbe  lease  unless  assented  to  by  the  lessor,  it  is 
error  to  strike  from  the  answer  anallegatiOD  that 
plaintiff  knew  of  euch  alterutions,  but  did  notob- 
ject  thereto  until  some  time  afterwards,  and  Ui 
the  mean  time  accepted  the  rent  accruing,  tbere- 
^  waiving  the  forfeiture^ 


2.  Where  the  record  shows  the  motion  to 
strike  out  such  alleeation,  bat  fails  to  show  that 
it  was  granted,  or  that  any  exception  was  taken 
thereto,  the  odinission  in  appellant's  brief  that 
the  motion  was  granted  will  be  taken  as  true,  as 
also  the  statement  that  this  ruling  was  duly  ex- 
cepted to. 

9.  The  error  in  striking  oat  such  allegation 
is  not  cured  by  the  fact  that  evidence  was  inoi- 
dentally  introdnced  in  support  of  it,  when  it  is 
not  shown  that  defendant  was  informed  by  the 
court  that  he  might  introduce  it,  or  that  the  mat- 
ter was  fully  gone  Into. 

Appeal  from  superior  court,  Jefferson 

county. 

Tboa.  FiUger&ld  and  Johnson  A  Moody, 
for  appellant.  John  2Vu2nba/i,  for  appel- 
lee. 

Scott,  J.  This  was  an  action  of  forcible 
entry  and  detainer  brought  by  appellee 
against  appellant  upon  the  grronnd  of  for- 
feiture of  a  lease  by  making  alterations  In 
the  building  which  was  contrary  to  the 
terms  of  the  lease  unless  consented  toby 
the  appellee,  and  which  alterations  she 
alleged  to  have  been  waste.  The  sjiperlor 
court  found  In  her  favor.  Appellant,  as  a 
part  of  his  answer,  alleged  that  the  plain, 
tiff  had  full  knowledge  of  tbe  making  ol 
said  alterations  at  the  time  the  same  were 
made,  and  that  she  continued  to  receive 
rent  accruing  thereafter  under  the  lease, 
without  notifying  him  until  some  time 
subsequently  that  she  Intended  to  claim 
a  forfeiture,  and  that  she  had  there- 
by waived  any  right  to  take  advantage 
thereof.  The  record  shows  that  the  plain- 
tiff moved  to  strike  the  foregoing  from  the 
answer,  but  It  falls  to  show  any  ordet  ol 
the  court  thereon.  Both  parties  were  ap- 
parently under  the  Impression  that  such 
an  order  did  appear,  as  tbe  case  was 
argued  and  submitted  to  us  upon  that 
theory.  But  the  appelleecontendcfd no  ex- 
ception was  taken  thereto;  that,  In  order 
to  do  this.  \\  was  necessary  to  settle  a  bill 
of  exceptions.  Under  our  practice,  bow- 
ever.  If  an  exception  was  taken  and  made 
a  part  of  the  order,  a  transcript  of  tbe 
Journal  entry,  granting  the  motion  and 
showing  the  exception,  would  hare  been 
sufHcIent  to  raise  theqnestlou,  orltwould 
be  sufficient  If  tbe  statement  of  tacts 
showed  the  exception ;  but.  as  neither  tbe 
order  nor  exception  Is  shown  In  any  way 
by  tbe  record,  tbe  case  Is  left  In  a  peculiar 
attitude.  If  tbe  motion  was  In  fact  not 
granted.  Judgment  should  have  been  ren- 
dered for  the  defendant,  upon  the  ground 
that  these  matters  set  np  in  tbe  answer, 
which  amounted  to  a  defenHe  it  true,  were 
not  denied  In  the  plaintiff's  reply,  and 
therefore  stood  admitted.  Ifstricken  out, 
and  nut  excepted  to,  the  appellant  would 
thereby  be  prevented  from  raising  the 
point  here.  We  think  appellant's  ad> 
mission  In  his  brief  and  npun  the  argu- 
ment that  tbe  motion  was  granted,  and 
an  order  made  striking  said  matteretrom 
the  answer,  must  be  taken  as  true,  but 
that  we  should  take  it  coupled  with  the 
statement  there  made,  that  the  order  was 
excepted  to.  and  the  point  is  accordingly 
raised  in  this  way.  Such  a  course  would 
be  less  Injurious  to  the  appellee,  as  were 
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tbe  case  reversed  upon  the  ^ound  that 
Judgment  should  have  been  rendered  for 
the  defendant  upon  the  pleadings,— and 
this  point  is  substantially  raised  by  the 
record,— the  plulntltt  might  be  precluited 
from  having  a  retrial. 

It  was  contended  by  appellee  that  U  it 
was  error  to  grant  the  motion  the  same 
wau  subsequently  cured  by  allowing  ap- 
pellant to  introduce  evidence  in  support 
of  the  allegations  stricken  from  the  an- 
swer. The  record  shows  that  some  such 
proof  was  introduced,  and  tlie  court  made 
a  finding  ot  fact  thereon  against  the  ap- 
pellant, but  the  record  does  not  show  that 
these  matters  were  fully  gone  Into,  or  that 
Mppeliaut  was  Informed  that  hecould  offer 
his  evidence  In  support  thereof,  nor  that 
the  order  granting  the  motion.  It  made, 
was  ever  vacated.  The  mere  fact  that 
some  such  proof  was  Incldently  made,  and 
that  ^e  court  fouud  thereon,  cannot  be 
iield  to  hare  cured  the  error  under  the  cir- 
cumstancea.  The  Jadgment  la  reversed, 
and  the  cauae  remanded  for  further  pro- 
ceedings. 

Anders,  C.  J.,  and  Stiles,  Ddhbab,  and 
EIoYT,  JJ.,  concur. 


(2  Wash.  St.  30) 

TB4T1B  et  al.  T.  Wabd  et  al, 
(Supreme  Court  of  WfUhington.  Jan.  9S,  188L) 

PRAOTICB  IN  EQniTT  —  EXGBFTIOKS  —  CiOUimBS^ 
UNl-AWruL  CONTUAOr—KSTOPPBL. 

1.  When,  Id  an  equity  case  by  the  tax -payers 
of  a  county  to  enjoin  the  payment  of  county  war- 
rants, ludgment  is  rendered  on  the  pleaaings, 
Lhere  need  be  no  exception  in  order  to  bring  the 
questions  raised  by  the  pleadings  before  the 
court  on  appeal. 

8.  Where  the  board  of  ooonty  oommissionen 
make  a  contract  for  the  Improvement  of  a  county 
road  which  involves  the  expenditure  of  more 
money  than  they  have  anthority  to  appropriate 
for  that  purpose,  and  issue  warrants  therefor,  the 
payment  of  these  warrants  will  not  be  enjoined 
at  the  suit  of  tax-payers  who.  with 'knowledge  of 
all  the  facts,  petitioned  thattheroad  beimproved, 
and  permitted  the  work  to  be  oompletod  without 
objection. 

Appeal  from  superior  conrt,  Clallam 
county;  C.  H.  Hanfobd,  Judge. 

Hays  &  Flumley.  for  appellant!.  John 
Trumbull,  tor  appellees. 

ScoTT,  J.  It  la  alleged  by  the  complaint 
In  this  case  that  appellant  'W.  C.  Williams 
entered  Into  a  contract  with  appellants 
Robert  Travlu,  Alfred  Leo,  and  J.  S.  Max- 
Seld,  the  board  of  connty  commissioners 
of  Clallam  county,  and  purporting  to  act 
In  behalf  of  said  county  therein,  to  Im- 
prove a  ceitain  highway  or  connty  road; 
and  that  eald  commissioners  Issued  to 
said  Williams  county  warrants  therefor 
In  the  sum  of  $13,800.95.  It  is  further  al- 
leged that  the  total  valuation  of  the  as- 
sessable property  of  said  county  at  that 
time  was  but  *501,267,  und  that  there 
was  no  money  iu  the  county  treasury  for 
the  purpose  of  building  roads,  nor  was 
any  thereafter  appropriated  for  such  pur- 
pose. The  appellees  brought  this  action 
as  tas-payers  of  said  county  against  said 
Williams  and  said  county  commissioners, 
and  also  against  Smith  Troy  and  W  L. 
Church,  the  auditor  and  treasurer  of  said 


county,  to  enjoin  the  payment  of  the 
warrants.  The  defendants  answered  al- 
leging good  faith  upon  the  part  of  Will- 
iams and  the  commlsalonera;  that  they 
believed  they  had  a  lawful  right  to  enter 
Into  the  contract;  and  that  cheaame  waa 
made  by  the  commlaaioncrs  in  reapunae 
to  numwoualy  signed  petitions  by  thereat* 
dents  and  tax-payers  of  aaid  county,  and 
that  the  appelleen  themselves  signed  one 
of  said  petitions,  had  full  knowledge  of 
the  contract  at  the  time  It  was  made,  and 
of  all  the  work  performed  thereunder  dur- 
ing the  pendency  thereof;  that  they  stood 
by  and  permitted  aald  work  to  proceed 
without  objection  until  the  road  waa 
completed  and  warrants  Issued.  No  reply 
was  filed  to  these  mattera  alleged  in  the 
answer,  and  both  parties  moved  the 
court  for  Judgment  on  the  pleadings,— 
the  plaintiffs  on  the  ground  that  the  mat- 
tera set  .up  In  the  answer  constituted  no 
defense,  and  the  defendants  on  the  ground 
that,  the  plalntlffa  having  failed  to  reply, 
the  affirmative  defense  must  be  taken  as 
true,  and  that  it  was  sufScient.  The  court 
rendered  Judgment  for  the  plaintiffs,  and 
the  defendants  appeal. 

The  first  proposition  we  are  met  with  la 
that  no  exception  was  taken  by  appel- 
lantfl  to  the  action  of  the  superior  court 
in  the  premlaes.  But  as  this  is  an  equity 
case,  and  aa  it  waa  submitted  to  the  low- 
er court  npon  the  facts  aa  shown  by  the 
pleadings,  we  think  an  appeal  from  the 
judgment  on  the  facts  can  be  maintained, 
although  an  exception  was  not  taken. 
Had  these  mattera  been  etrlcken  from  the 
answer  the  caae  would  be  different,  and 
an  exception  would  be  necessary,  but  the 
court  simply  held  them,  while  true,  to  be 
Immaterial,  and  rendered  a  decree  for  the 
plaintlfls.  Under  the  allegations  of  the 
complaint,  which  are  taken  as  true  for  the 
purpose  ot  thia  hearing,  the  contract  in 
question  waa  illegal,  and  the  issue  of  the 
warrants  In  question,  or  the  greater  por- 
tion of  them  at  least,  was  clearly  unau- 
thorized. 

While  the  county  commissioners  have  a 
general  supervlmon  over  county  roads, 
with  power  to  lay  out  and  establish,  etc., 
as  provided  by  section  2673  of  the  Code, 
they  must  proceed  according  to  law,  and 
as  there  were  no  moneys  on  hand  for  tlie 
purpose  of  Improving  highways,  and  as 
the  coinmiflslouera  only  had  authority  to 
appropriate  therefor  two-tenths  of  1  per 
cent,  ou  the  amount  of  taxable  property 
of  such  county  shown  by  the  last  preced- 
ing assessment,  as  provided  by  an  act  ot 
the  legislature  approved  February  2,  isst, 
(see  Sesa.  Laws  1887-S8,  p.  195,)  It  follows 
that  any  attempted  incurring  of  such  in- 
debtedness in  excess  thereof  was  without 
lawful  authority.  While  this  Is  true,  how- 
ever, equity  will  not  permit  persons 
Btandincin  the  position  of  these  plaintiffs. 
If  the  matters  pleaded  In  the  an.swrr  Iiere- 
Inbefore  stated  are  true  in  fact,  to  directly 
encourage  the  commission  of  an  unlawful 
Oct  of  this  character,  stand  by  and  pormit 
the  work  to  be  carried  on  In  pursiiouce 
thereof  without  objection,  by  t\  Iiich  they. 
In  common  with  the  othf»r  citizens  and 
property  owners  of  the  county,  are  bene- 
fited, to  take  advantage  of  their  ohu 
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wrong  in  tbo  prvmlees,  ancl  anjoln  pay- 
ment of  the  Indebtednt^H  therefor  so  uut 
dertaken  to  be  Incarred.  See  Brown  v. 
Merrick  Co.,  18  Neb.  356.  25  N.  W.  Rep.  356; 
Sleeper  v.  Bullen,  G  Kan.  800:  Weber  v.  City 
ol  San  Franciflco,  1  Cai.  455.  For  thia 
reason  the  Judgment  is  reversed.  But, 
Instead  of  rendering  a  final  tlecree,  It  is 
thought  best,  in  view  of  the  condition  of 
this  case,  to  send  it  back,  allowing  the 
parties  to  file  amended  pleadings,  and  the 
plaintiffs  to  reply,  if  desired,  that  there 
may  be  au  opportunity  for  a  retrial  upon 
the  evidence;  and  it  is  remanded  accord- 
ingly. 

Anders,  C.  J.,  and  Hott,  Dunbab,  and 

Stiles,  JJ.,  concur. 


<2  Wmmh.  SL  34) 

Knox  v.  Parker  et  al. 
{Supreme  Cowrt  of  Washington.  Jan.  26^  1801.) 
Bku-Bstatb  Aoestb  —  Rbtooation  or  Adthob- 

ITT— INSTRUOTIONS. 

Id  an  action  by  a  real-estate  agent  for  a  oom- 
niission,  defendant  claimed  that  the  a^ent  was 
employed  for  three  days  only,  and  that  on-  the 
fifth  dar  she  ejtpressly  revoked  his  authority. 
Plaintiff  admitted  receiving  the  notererolcing  his 
aathority,  bnt  denied  that  his  employment  was 
limited  as  to  time  by  the  contract,  and  it  ap- 
peared that  the  property  was  sold  to  a  porchaser 
fonnd  by  plaintiff.  HilA  that,  if  there  was  no 
limit  as  to  time,  the  owner  oould  at  any  time  re- 
TOke  the  anthority,  and  If,  at  the  time  of  the  rev- 
ocation, the  agent  had  a  negotiation  pending  for 
the  sale,  which  the  owner  afterwards  consum- 
mates, the  agent  was  entitled  to  his  commission. 

Appeal  from  superior  court,  Spokane 
county. 

James  B.  Jonve  and  C.  S.  Voorbeeat  for 
appellan  t.  tiriMtts,  Moon  FeighaBt  for 
appellees. 

Stiles,  J.  The  appellees  brought  suit 
against  the  appellant  for  a  real-estate 
agent's  commtssion,  alleging  that  their 
compensation  was  to  be  9500,  payable 
when  they  should  effect  a  sale,  and  that 
they  bad  not  been  paid.  The  answer  was 
a  general  denial.  From  a  judgment  upon 
a  verdict  for  the  full  sum  demanded,  this 
appeal  was  taken. 

Tbe  undisputed  facts  would  appear  to 
be  that  tbe  appellant  was  the  owner  of 
certain  real  estate  In  Spokane  Falls, 
which  she  was  desirous  to  sell,  and  on  or 
about  tbe  27tb  day  of  Marcta,  18St>,  Lancas- 
ter, who  was  a  member  of  a  firm  doing 
buslnesi^  in  that  city  as  real-estate  agents, 
called  upon  her,  and  solicited  an  employ- 
ment as  agent  to  sell  her  property.  Ap- 
pellant assented  to  the  proposition,  and 
agreed  to  pay  9o00  as  a  commlssiuo  up- 
on tbe  sale.  On  the  16tb  day  of  April  fol- 
lowing, a  sale  of  tbe  property  was  made 
to  one  Edwards  tor  $27,000.  The  disputed 
matters  on  the  iwirt  ol  the  appellant  were 
that  she  stipulated  that  tbe  employment 
should  contiuue  but  for  three  days,  at  tbe 
price  of  ¥20,250;  that  after  that  she  would 
not  sell  at  that  price,  but  would  ank  a 
higher  price,  and  would  sell  it  herself ;  that 
at  the  expiration  of  about  five  days,  do 
sale  having  been  made  or  proposed,  she 
notified  appellees  In  writing  that  their 
employment  had  ceased,  and  that  the  sale 
made  was  without  th^r  assistance,  or.  it 


mado  through  any  assistance  of  thrirs,  it 

was  without  her  knowledge,  aud  they  dhl 
nothing  until  after  tbe  expiration  of  the 
three  days  stipulated,  and  the  service  of 
notice  that  their  employment  was  termi- 
nated. Tbeappelleesdeuied  all  tbeseclaims 
on  tbe  part  of  .the  appellant,  and  insisted 
that  no  time  was  mentioned  in  which  the 
sale  should  be  made,  and  no  price  was 
fixed;  but  that  Lancaster,  on  bis  visit  ol 
solicitation,  after  he  had  secured  appel- 
lant's agreement  to  pay  blui  a  commis- 
sion, told  ber  he  bad  a  person  in  view  us 
a  purchaser,  Mr.  Edwards,  a  person  who 
was  not  on  speaking  terms  with  appel- 
lant, and  whom  Lancaster  did  not  wish 
informed  that  his  firm  had  anytbing  todo 
with  the  sale;  that  appellant  agreed  to 
receive  a  proposition  directly  from  Ed- 
wards, and  to  conduct  the  entire  transac- 
tion herself,  without  Lancaster'sapparent 
in  terf ei-ence ;  that  Lancaster  propose^I  tbe 
matter  to  Edwards  before  tbe  latter  had 
ever  had  auy  conference  with  appellant; 
and  that  tbe  subsequent  sale  was  the  re- 
sult of  hie  efforts,— all  of  which  In  turn 
the  appellant  stoutly  combatted.  The  ap- 
pellees admitted  the  recelptot  thenotlce  of 
the  termination  of  their  employment,  tbe 
destruction  of  the  paper,  and  the  substan- 
tial purport  of  its  contents,  as  claimed  b.r 
appMlant,  but  maintained  that  It  did  not 
reach  their  hands  untjl  after  th^r  work 
was  done,  viz.,  the  suggestion  of  the  pur- 
chase to  Edwards,  which  was  followed  up 
by  tbe  sale  of  the  property  to  him.  This 
matter,  with  the  question  whether  there 
was  a  three-days  limit  to  tbe  contract  for 
a  commission,  constituted  the  real  issues 
which  went  tothelury;  for  the  appellant, 
by  ber  witness  Edwards,  showed  that  it 
was  through  Lancaster  that  he  received 
the  first  suggestion  that  he  might  be  able 
to  purchase  appellant's  property,  and 
was  urged  to  see  her  in  reference  to  It. 
The  matter  of  the  limited  time  for  the  sale 
was  fairly  submitted  to  the  jury  by  tbe 
court  by  its  Instruction  on  that  point. 
But  it  is  contended  that  tbe  charge  on  the 
subject  ol  the  notice  contained  serious  er- 
ror. It  was  as  follows:  "But,  If  you  bfr 
lieve  that  there  woJA  no  limit  upon 
this  contract  as  to  the  time  in  which  the 
sale  should  be  made,  then  the  plaintiff 
would  have  a  reasonable  time  tn  which  to 
effect  a  sale,  virtually  effected  the  sale,  or 
It,  before  they  had  virtually  performed  the 
contract,  she  saw  fit  not  to  rescind  the 
contract,  because  she  would  have  no  right 
to  rescind  the  contract  under  any  circum- 
stances, but  she  would  have  a  right  to 
break  it  an  any  time,  taking  the  lawful 
consequences,  whatever  tbatnilgbt  be;  so 
I  iustruct  you  that  if,  before  they  bad  per- 
formed the  contract  on  their  part.shesent 
this  note  discharging  these  men  from  that 
contract,  that  that  would  be  a  breach  of 
It,  and  they  could  not  rucover  in  this  ac- 
tion, because  they  have  brought  this  ac- 
tion upon  the  theory  that  they  performed 
tbe  contract,  that  the  contract  was 
broken  by  her  In  falling  to  pay  tbe  money, 
and  not  in  discharging  or  annulling  the 
contract  before  they  performed  It.  If  she 
annulled  the  contract  by  this  method  I 
have  Indicated,  before  they  virtually  per- 
formed or  aabstantially  performed  the 
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contract  od  their  part,  wbjr.tben,  they  can 
recover  in  this  action,  although  she  sent 
the  note  becanee  she  could  not  escape  her 
liability  after  that  by  sendlnK  it."  The 
action  was  brongbt  upon  aa  express  cun- 
tract  to  pay  $500,  If  appellees  sboald  be 
InBtrumental  In  effecting  a  sale  of  appel- 
lant's property,  the  only  dlHerence  between 
this  case  and  one  of  ordinary  real-estate 
agent's  employment  being  that  the 
amount  of  the  agent's  compensation  was 
fixed  by  the  agreement,  whereas;  usually, 
the  fee  of  the  agent  Is  a  perceotage  or  a 
sum  representing  the  vaine  of  the  service. 
In  this  case,  therefore,  while  the  appellees, 
it  there  was  no  limit  of  time  fixed  between 
the  parties,  had  fall  authority  to  go  on 
and  find  a  purchaser  ready,  able, and  will- 
ing to  take  the  property,  appellant  could 
at  anytime  revoke  their  authority,  and 
put  an  md  to  tbelr  employment.  If, 
moieover,  a  reasonable  time  should  not 
taareelpased  between  the  date  of  giving 
the  authority  and  Its  revocation,  the 
agent  could  usually  recover  his  reasonable 
outlay  and  the  value  of  bis  services  In  en- 
deavoring to  make  a  sale.  And  If,  at  tbe 
time  of  tbe  revocation,  the  agent  should 
have  a  pending  treaty  with  a  proposing 
purchaser,  who  afterwards,  by  a  continu- 
ance of  the  same  negotiations  with  tbe 
principal  himself,  actually  buy  the  prop- 
erty, the  agent  would  have  folly  earned 
his  commission,  since  tbe  principal  in  such 
a  transaction  cannot  arbitrarily  cut  off 
the  agent's  authority,  in  tbe  midst  of 
what  would  be  a  successful  agency, ^nd 
then,  although  himself  taking  advantage 
of  tbe  agent's  services,  refuse  him  compen- 
sation. This  was  the  law  of  tbe  case,  but 
It  was  not  so  given  to  the  Jury.  While  tbe 
language  used,  taking  It  altogether,  Is  per- 
haps susceptible  of  a  construction  similar 
to  the  rule  laid  down  above,  it  is  very 
doubtful  whether  a  Jury,  hearing  It  read 
as  pronounced  orally  by  the  jujdge< would 
get  any  such  idea  of  the  law -from  it.  It 
deals  in  very  strong  expressions,  such  as: 
"She  would  have  no  right  to  rescind  the 
contract  underany  circumstances,  hut  she 
would  have  a  right  to  break  It  any  time, 
taking  the  lawful  consequences,"  etc. 
That  part  of  the  charge  which  Informs  tbe 
Jury  that  the  plaintiffs  must  recover  upon 
tbe  theory  that  they  had  fully  performed 
the  contract,  and  not  that  they  had  been 
discharged  prematurely,  the  appellant 
cannot  complain  of.  But  the  remainder 
of  it,  which  told  the  Jury  that  if,  when  tbe 
note  was  sent,  the  plaintiffs  bad  "per- 
formed the  contract  on  their  part,"  they 
could  recover  In  this  action,  was  mislead- 
ing, since  nowhere  were  the  jnry  told  tbe 
elements  necessary  to  constitute  the  "per- 
formance" of  the  "contract"  by  the  appel- 
lees, unless  It  is  to  be  found  In  an  earlier 
partotthecharge,  where  theeourt said  that 
the  doing  of  "any  service,  which  was  the 
moving  or  procuring  ca  use  In  effecting  tbe 
sale,  was  sufficient  to  warrant  a  recovery. " 
Thitf  latter  clause  Is,  however,  just  as  ob- 
jectionable, since  there  was  coupled  with 
it  no  explanation  whatever  of  what  was 
metint  bymoring"or  procuring  cause." 
The  Jury  stionUl  have  been  told  clearly 
that  in  order  to  entitle  appellees  to  re- 
cover, tf  they  found  a  sale  bad  been  made. 


tbe  purchaser  must  have  been  Induced  to 
buy  through  their  efforts  In  calling  his  at- 
tention to  the  property  prior  to  the  note 
of  revocation.  The  jury  would  have  un- 
derstood tbat,  but  they  would  have  been 
very  likely  to  misinterpret  what  was  said, 
especially  when  Informed  that  tbe  appel- 
lant "woufd  have  no  rigbt  to  rescind  the 
contract  under  any  circumstances."  The 
error  thus  committed  weconstdersufficteot 
ground  for  reversal. 

The  appellant,  however,  further  claims 
that,  by  numerous  turns  of  expression  In 
the  charge,  the  court  transgrrased  the 
constitutional  rule  agalnstcharging  juries 
in  respect  to  matters  of  fact  or  comment- 
ing thereon,  and  strongly  intimated  to 
tbe  jury  his  opinion  that  appellees  should 
recovec.  The  latter  imputation  we  do 
not  think  sustained,  but  several  unguard- 
ed expresalons  camn  very  near  sustaining 
tbe  former  one.  As  it  Is  not  necessary  to 
this  decision  that  we  particularize  them, 
we  shall  only  make  them  a  basis  for  re- 
marking tbat  our  constitutional  provis- 
ion on  this  sutiject  Is  very  strong,  aad 
that  It  behooves  the  Judges,  wben  called 
upon  to  charge  juries,  to  exercise  very 
great  caution  to  avoid  error  In  this  par- 
ticular. In  an  oral  charge,  tbe  danger  Is 
especially  great  that  some  chance  allusion 
to  a  controverted  fact,  as  though  It  were 
established  by  tbe  evidence,  may  overturn 
what  Is  really  a  Just  verdict.  Take  the 
following:  "There  is  some  evidence  here 
tending  to  show  that,  after  the  bargain 
was  entered  Into,  Mrs.  Knox  sent  a  note 
to  the  plaintiffs,  upon  the  terms  of  which 
they  were  discharged  from  any  furtiier 
service  In  regard  to  the  matter.  Therels 
some  dispute  about  what  this  note  con- 
tained. This  Is  matter  for  your  deter- 
mination alone  asto  what  itdld  contain." 
Tbe  language  used  In  the  first  sentence, 
tbat  there  was  "some  evidence  teudiog 
to  show"  the  sending  of  a  note,  would 
seem  to  throw  a  doubt  as  to  whetber  a 
note  was  sent  or  not;  whereas,  both  par- 
ties agreed  tbat  the  note  had  been  sent 
and  received.  And,  again,  the  words 
"after  the  bargain  was  entered  into" 
leaves  It  doubtful  whether  tbe  court 
meant  by  "bargain"  the  employment  of 
appellees  as  agents,  or  the  agreement  of 
Edwards  to  buy.  Tbe  attention  of  tbe 
Jury  was  directed  only  to  tbe  ascertain- 
ment of  what  tbe  note  contained,  coupled 
with  a  statement  tbat,  if  appellees  had 
performed  their  contract  before  It  was 
sent,  the  tfi)pellant  could  not  be  allowed 
to  escape  llnblllty  at  tbat  time  by  any 
method  of  that  kind.  No  question  was 
submitted  as  to  wben.  In  relation  to  the 
"bargain, "  the  note  was  8ent,unless*'bar- 
gain"  meant  the  employment  of  the  ap- 
pellees merely;  but  a  Juror  might  well 
query  whether  the  court  were  not  assum- 
ing the  time  of  sending  the  note  as  after 
tbe  sale  to  Edwards  had  been  agreed 
upon,  tbus  telling  them  bis  views  of  tbat 
matter.  Appellees  contend  here  that  the 
action  of  the  court  in  allowing  the  appe- 
lant to  testify  as  to  the  contents  of  the 
note,  before  it  appeared  that  the  original 
could  not  be  produced,  was  error,  and  be- 
cause of  that  error  the  court's  entire  in- 
struction on  the  subject  of  tbe  note  was 
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«rror,  and  not  prejudicial  to  the  appel- 
lant ;  but  tbe matter  ladispoBedof  through 
the  incorrectness  o(  tbe  flrst  supposition, 
since  Lancaster,  Id  his  testimony  in  cbM 
fur  the  appellees,  not  only  stated  that  he 
had  received  the  note,  but  gave  Its  con- 
tents, and  showed  that  be  had  destroyed 
it,  thus  opening  the  way  to  appellant  to 
contradict  him  as  to  the  time  ot  his  re- 
ception ol  tbe  note,  and  as  to  its  contents, 
and  thas  also  allowing  her  to  avail  her- 
«eir  of  the  legal  effect  ot  the  notice  as  fully 
as  though  she  had  pleaded  it  in  her  un- 
ewer,  no  objection  having  been  made  to 
the  introduction  of  this  as  an  afDrmative 
matter  ot  delense,  although  not  pleaded. 
The  Judgment  will  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant.  It 
Is  eo  ordered. 

Andebs,C.  J.,  and  Scott  and  Hott,  JJ., 
«oncar. 

Dunbar,  J.  I  concur  in  the  result,  lor 
the  reasons  stated,  and  for  the  further 
reason  that  tbe  statement  ot  the  Judge 
that  "there  was  some  evidence  tending  to 
show  that  a  certain  note  has  been  sent  by 
defendant,"  etc.,  was  a  violation  ot  the 
rule  In  regard  to  Judgen  commenting  on 
the  testimony.  What  the  taw  governing 
thecase  is,  is  fur  tbe  Judge  to  state.  What 
tbe  evidence  sfaows,  or  tends  to  show.  Is 
within  tbe  exclusive  Jurisdiction  of  the 
Jury-  

(2  Waih  St  IT) 

McRbaw  t.  Franklin. 
■(Supreme  Court  of  TTcwMriffton.  Jan.  33,  189L) 

StATDTB  ot  FSAimS— RbPLKTIN— EVIDBHO*— 

Vbbdiot. 

1.  Where  goods  recently  sold  to  plaintiC  are 
attached  by  a  creditor  of  her  venaor,  and,  in 
consideration  of  plaintiffs  giving  ber  noto  for 
the  debt,  the  vendor  promises  to  pay  the  note  at 
Its  maturity,  this  is  not  such  a  promise  to  pay 
the  debt  ot  another  as  is  required  by  the  statute 
of  frauds  to  be  in  writing. 

8.  A  mortgage  was  given  to  secure  this  note, 
and  both  were  assigned  to  A.,  who  was  the 
brotber  of  said  vendor,  and  who  foreclosed  the 
mortgage.  Inreplevin  against  the  sheriff  in  pos- 
. session  of  the  goods  under  the  foreclosure  pro- 
ceedings, plaintiff  alleged  that  tbe  vendor  in 
fact  paid  tbe  note,  but  instead  of  discharging  the 
mortgage  be  frauauleutly  procured  its  transfer  to 
A.  It  was  shown  that  A.  had  no  money  with 
which  to  pay  the  note,  and  the  evidence  was  con- 
flicting as  to  whether  the  money  with  which  it 
was  paid  was  furnished  him  by  the  vendor  or 
.another  person.  Held,  that  a  Judgment  for  plain- 
tiff would  not  be  disturbed. 

8.  Where  it  was  shown  that  many  of  the 
goods  had  been  sold  to  third  persons,  and  so  could 
not  be  retained,  a  verdict  for  damages  only,  and 
not  in  the  alternative  for  the  value  of  tbe  goods, 
is  not  errooeous,  especially  where  tbe  point  was 
,not  rai^d  below. 

Appeal  from  superior  court.  King 
county. 

PreatoB,  C&rr  <ft  Preston  and  W.  S.  Bush, 
-for  appellant.  Richard  Oabom^  for  appel- 
lee. 

Scott,  J.  This  was  an  action  to  recover 
possesBion  ot  a  certain  stock  of  merclian- 
dlae,  or  its  value,  brought  by  appellee 
against  appellant  in  Mai-ch,  18^.  Appel< 
iaa  alleged  in  her  amended  complaint  that 


she  was  the  owner  of  the  goods,  and  In 
tbe  possession  thereof;  gave  adetalled  list 
of  tbeui,  with  the  value  ot  each  item,  and 
stated  the  aggregate  value  to  have  been 
$80i>;  averred  a  wrongful  taking  by  appel- 
lant, and  claimed  damages  in  the  sum  of 
$800  tor  the  detention.  The  complaint  al- 
so contained  a  separate  cause  of  action 
asking  tor  damages  occasioned  by  the  sus- 
pension ut  ber  business.  No  proof  was  in- 
troduced in  sopport  of  this,  taowever,  and 
it  appears  to  have  been  abandoned  upon 
the  trial  of  tbe  cause.  The  defendant  de- 
nied that  plaintiff  owned  the  goods,  and 
denied  that  they  were  ot  any  greater  value 
than  a  sum  set  opposite  each  item, 
amounting.  In  the  aggregate,  to  $375.40, 
and  denied  that  plaintiff  was  damaged. 
A  further  defense  was  set  up  In  the  answer 
that  the  plaintiff  gave  a  chattel  mortgage 
upon  said  goods  in  Angost,  1884,  to  E.  P. 
Ferry  to, secure  tbe  payment  of  a  note  for 
$526,  executed  to  him  by  plaintiff  at  said 
time,  which  became  due  November  10th 
following;  that  plaintiff  failed  to  pay  the 
note,  and  on  March  12,  1885,  aald  Ferr3- 
sold  the  note  and  assigned  the  mortgage 
to  one  Andrew  Merchant,  who  loetitnted 
a  statutory  foreclosure  thereof  by  notice 
and  sale  in  the  naineof  the  assignor;  that 
the  defendant  was  the  sheriff  of  King 
county,  and  took  possession  ot  tbe  goods 
and  held  them  by  virtue  of  said  proceed- 
ings. Plaintiff,  In  her  reply,  admitted  glv- 
Ing  the  note  and  mortgage,  but  alleged 
that  the  same  were  given  for  tbe  benefit 
of  one  Robert  Merchant  and  one  W.  A. 
Stewart,  who  were  partners  doing  busi- 
ness under  the  name  of  K.  Merchant  &  Co., 
as  an  accommodation  to  them,  for  whlcli 
the  plaintiff  received  no  consideration. 
That  said  Merchant  also  agreed  to  pay 
the  note  belore  Its  maturity,  and  did  pay 
tbe  same  In  March,  1S85,  before  the  Inatitu- 
tion  of  said  foreelosore  proceedings;  bat 
that,  for  the  purpose  ot  defrauding  the 
plaintiff,  the  said  Robert  Merchant,  W.  A. 
Stewart,  and  Andrew  Merchant  conspli-cd 
together,  and,  instead  of  causingthe  mort- 
gage to  be  discharged,  procured  it  and  the 
note  to  be  assigned  to  said  Andrew  Mer- 
chant, of  which  fraud  tbe  defendant  had 
due  notice.  The  parties  proceeded  to  a  trial 
ot  the  issues  as  thus  formed,  without  ob- 
jection. Plaintiff  recovered  a  verdict  for 
$908.75,  which,  however,  upon  a  motion 
therefor  by  defendant,  was  set  aside.  At 
a  subsequent  trial,  in  April  lant,  plaintiff 
obtained  a  verdict  and  Judgment  for  $975, 
from  which  this  appeal  was  taken. 

Appellant  contends  that  the  court  erred 
In  i>ermittlng  proof  that  Robert  Merchant 
agreed  to  pay  the  note  and  mortgage 
given  by  plaintiff  to  Ferry,  on  the  ground 
that  it  was  a  promise  to  pay  the  debt  of 
another,  and,  not  being  in  writing,  was 
void.  That  the  verdlctlsnotsustained  by 
the  evidence.  In  this :  that  the  amount  of 
the  verdict  is  largely  In  excess  of  any  proof 
of  the  value  of  the  ijoods.  That  there  was 
no  proof  of  the  payment  ot  plaintiff's  note 
by  Robert  Merchant,  or  of  any  fraud ;  and 
that  the  court  erred  in  permlttlngevidence 
as  to  a  statement  made  by  Andrew  Mer- 
chant, and  allowing  the  same  to  be  con- 
tradicted by  the  deposition  of  the  witness 
Fenton.  Ue  also  alleges  tbe  verdict  to  be 
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orroneoOB  becanu  !t  la  not  In  the  alterna* 
tire  form.  Some  minor  grounds  of  error 
were  alleged,  which  were  either  not  saved 
by  the  record  or  are  not  coDBldered  of 
Bufficient  Importance  by  the  court  to  dis- 
cuss. In  order  to  review  the  grruunds 
stated,  it  will  be  necessary  to  go  into  the 
evidence  tosome  extent.  Theproof  shows 
that  In  the  aummer  of  1884  Robert  Mer* 
chant  and  W.  A.  Stewart  were  engaged  In 
a  confectionery  business,  as  partners  un- 
der the  firm  name  of  R.  Merchant  &  Co.; 
that  during  said  summer  they  borrowed 
of  the  plaintiff  $575,  and  gave  her  a  chattel 
mortgage  upon  the  goods  in  question  to 
secure  the  payment  therrof;  that  they 
subsequently  conveyed  the  goods  to  her 
In  payment  of  said  note;  that  soon  there- 
after  a  suit  In  attachment  was  brought 
against  said  R.  Merchant  &  Co.  by  other 
parties,  and  the  goods  so  conveyed  by 
tbem  were  attached  in  said  action. 
Against  the  objection  of  api>eira at,  testi- 
mony was  introduced  by  plaintiff  to  the 
effect  that  Robert  Merchant  made  her  a 
parol  promise  that  If  sbe  would  settle  the 
claim  for  which  R.  Merchant  &  Co.  bad 
been  sued  by  giving  her  note  for  the 
amount  to  said  Ferry,  with  a  chattel 
mortgage  upon  said  goods  to  secure  its 
payment,  he  would  pay  the  note  at  or  be- 
fore Its  maturity ;  and  that  she  gave  the 
note  and  mortgage  and  settled  said  salt 
accordingly.  That  she  supposed  the  prop- 
erty was  attached,  because  they  thought 
9he  had  no  right  to  It.  Itls  theoplulon  of 
the  court  that  It  la  not  necessary  such  a 
promise  shuuld  be  In  writing,  it  having 
been  made  to  the  plaiutifT  direct;  that  the 
promise  was  valid  and  binding  as  between 
the  plaintiff  and  said  Merchant.  As  to  the 
proof  of  value  plnlntiff  testified  that  she 
furnished  the  list  of  items  and  the  amount 
thereof  contulned  In  thecomplalnt;  that 
she  pald.fTTo  for  the  goods;  that  they 
were  not  worth  uuy  more  than  that,  and 
that  the  list  set  forth  In  the  complaint 
was  a  correct  list  of  the  property  with  the 
value  of  each  article;  that  ehe  paid  $10 
additional  for  the  counter.  Upon  cross- 
examination  she  admitted  that  she  had 
no  knowledge  of  the  value  of  some  of  the 
articles,  and  that  her  Icnowledge  as  to  the 
value  of  any  of  them  was  very  slight; 
that  she  took  Robert  Merchant's  word 
largely  as  to  the  values  at  the  time  she 
bought  the  goods,  and  had  to  do  so,  the 
way  Bhe  was  eltuated,  as  It  was  the  only 
way  she  had  to  get  pay  for  the  amount 
she  had  loaned  thereon.  David  Franklin, 
plaintiff's  husband,  testlQed  that  be  knew 
the  property,  and  made  out  a  list  of  it, 
which  Mr.  Osborn  wrote;  that  he  (wit- 
ness) furnished  the  list  and  amounts; 
that  he  put  the  property  In  at  a  fair  esti- 
mation; tliat  the  total  valuation  was  in 
the  neighborhood  of  SSOO:  and  that  the 
property  was  worth  about  that  amount. 
Upon  cross-exomination  he  testified  that 
they  had  never  been  In  the  candy  business 
before,  and  that  he  had  never  bought  or 
sold  any  candy  machinery.  Theonly  other 
proof  In  relation  to  value  was  introduced 
by  defendant,  who  testiflpd  that  he  ob- 
tained thebestprlvespoRsiblefor  thegoods 
at  a  sheriff's  sale,  and  that  they  brought 
fdie.SS.  If  the  plaintiff  was  entitled  to  re- 


cover the  value  of  the  goods,  she  could 
also  recoverinterast  thereon  from  the  time 
of  the  conversion ;  there  having  beem  no 
proof  of  any  special  damage,  and  the  ev^ 
dence  as  to  value  was  aaffldent  to  Bustalu 
the  verdict  found. 

The  points  raised  as  to  the  failure  of  the 
proof  to  show  any  fraud,  or  payment  of 
plalntltTs  note  by  Robert  Merchant,  and 
as  to  the  proof  of  the  statement  made  bj 
Andrew  Merchant,  will  be  considered  to- 
gether. The  plaintiff  teetifled  Robert  Mer- 
chant told  her.  If  she  would  give  her  note 
and  mortgage  to  Ferry  to  pay  the  claim 
for  which  R.  Merchant  &  Co.  had  beea 
sued,  that  he  would  go  over  In  Or^;oa. 
and  raise  the  money,  pay  off  the  mort- 
gage, and  take  the  business  back;  that  he 
owned  land  In  Oregon;  that  he  there- 
after went  to  Oregon,  and  said  he  would 
borrow  the  money  of  his  mother;  that 
Andrew  Merchant  was  poor,  and  was 
working  around  by  day's  work;  that  he 
did  not  have  any  money  to  pay  board  or 
room-rent,  and  did  not  have  any  money 
with  which  he  could  buy  plalntitrs  note 
and  mortgage;  that  he  lived  with  his 
family  in  tiie  hack  end  of  her  store-room ; 
and  that,  after  the  sale  of  the  property  by 
the  sheriff,  Robert  Merchant  took  it,  and 
went  on  with  the  business  as  before, 
under  the  firm  name  of  R.  Merchant  ft  Co. 
David  Franklin  testified  |that  when  the 
property  was  attached  in  the  suit  against 
R.  Merchant  &  Co.  he  said  to  Robert 
Merchant:  "'How  Is  this?  You  claimed 
when  ynu  got  that  money  and  gave  the 
bill  of  sale  that  there  were  no  debts 
against  the  place.  What  are  you  nolng 
to  do  about  It?*  And  that  Robert  Mer- 
chant said:  *Wewlllmake  that  all  right.* 
I  said:  *We  got  this  property  In  good 
faith,  knowing  nothing  of  any  Indebted- 
ness;'  and  be  said,  *  I  told  you  there  was 
nothing  against  the  place,  and.  It  you  will 
settle,  I  will  go  over  to  Oregon.  I  have 
some  property  there,  and  can  get  the  mon- 
ey, and  pay  It  before  It  to  due.  If  yon  wlU 
settle  In  that  way.*"  That  Andrew  Mer- 
chant told  him  be  was  not  making  money 
enough  to  keep  himself  and  pay  for  hla 
cliiUlrun's  board,  during  the  winter  of 
IHJ^  and  1885.  That  he  was  hard  up.  and 
liad  no  muney,  and  that  Robert  Merchant 
fumtslied  him  some  money  for  bis  sup- 
port. That  prior  to  the  taking  of  the 
property  under  the  foreclosure  proceedings 
Andrew  Merchant  brought  suit  ajcalnst 
R.  Merchant  &Co.  upon  a  claim  originally 
duo  to  a  Qrm  In  Chicago  from  R.  Merchant 
&  Co..  which  he  claimed  to  have  paid  for 
them:  and  that  the  defendant  also  at- 
tached said  property  In  said  suit;  and, 
alter  Its  sale  under  the  foreclosure  pro* 
ceedings,  Robert  Merchant  took  tt  and 
went  Into  business  again  under  the  firm 
name  of  R.  Merchant  &  Co.  That  Robert 
Merchant  did  most  of  the  buying  at  the 
sale.  Witness  knew  that,  because  be 
stood-by  and  heard  Robert  Merchant  t^l 
Andrew  Merchant  what  to  bid  for  the 
property.  That  Robert  and  Andrew  Mer- 
chant were  there  together  most  of  the 
time:  and  that  Andrew  Merchant,  after 
the  sale,  went  off  to  carpenter's  worii 
again.  Upon  cross-examination  some 
of  the  questions  asked  by  appellant's 
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couaa^  and  anewers  made  thereto  by  the 
witnem  were  Bubstantlally  as  folio  wb: 
"Qnestlon.  Explain  to  the  Jury  in  what 
way  you  obtaioed  your  kuow  ledge  which 
enabled  yoa  to  swear  poMitively  that 
Robert  Merchant  bought  this  niortgase 
ol  Ferry.  Answer.  My  knowledge  came 
rlgh*:  from  the  court,  from  Or^on.  where 
bK  mortgaged  hta  farm  for  $1,300.  and 
cam*  right  over  here  with  that  money. 
Q.  Poes  that  nhow  you  that  Robert  Mer- 
chant bongbt  this  mortgage?  A.  It 
showed  me  that  he  gave  It  to  his 
brother,  (Andrew  Merchttnt.)  Q.  How 
do  yoti  know  that  he  gave  It  to  his 
brother*  A.  Because  his  brother  had  no 
money.  Q.  How  do  you  know  that?  A. 
He  told  me  so.  Q.  IHd  nut  he  tell  you 
that  he  was  going  to  get  money  from  an 
old  school-mate?  A.  Tee  sir."  Witness 
admitted  that  be  drew  his  coaclusionB 
largely  from  these  matters.  J.  H.  Mc- 
Graw,  the  defeodant,  testified  that  the 
property  was  demanded  ol  him  by  the 
plaintiff  before  the  tuxle,  and  that  the 
plaintiff  told  blm  the  mortgage  had  in 
fact  been  paid,  and  that  the  attempt 
to  forecloRe  it  was  a  fraud  between 
Robert  and  Andrew  Merchant;  that  he 
levied  the  attachment  In  favor  of  An- 
drew Merchant  against  B.  Merchant  npon 
the  property,  but  did  not  remember 
whether  he  first  seized  It  under  that  writ 
or  under  the  forpclosure  notice,  but  that 
he  sold  It  under  the  forecloBure  proceed- 
ings, and  that  the  proceeds  were  not  suffi- 
cient to  pay  the  note.  Charles  Brown  tes- 
tified that  Hubert  Merchant  told  blm  be 
went  to  Oregon,  mortgaged  his  farm  for 
fl,HtK),  and  sent  th&  money  to  his  brother, 
Andrew,  to  buy  the  business  up  for  him. 
an  he  conid  not  buy  It  very  well  himself. 
David  Franklin  was  recalled,  and  the  fol- 
lowing qupstlone  by  plalntlH's  counsel 
were  asked,  objections  made  thereto  by 
defendant's  counsel,  and  guestiuns  an- 
swered by  the  witness:  "QuestUin.  Did 
you  bear  Andrew  Merchant  testify  upon 
u  tormertrial  of  thlecauue?  Answer.  Yes, 
dr.  Q.  What  did  he  swear  then  as  to 
where  he  got  this  money?"  Defendant's 
counsel  objected  to  any  testimony  by  wlt- 
ne«i  detailing  any  testimony  given  at  the 
former  trial.  Plaintiff's  counsel  said  tliey 
got  out  of  this  witness  on  cross-examiua- 
tlon  that  Andrew  Merchant  said  that  he 
was  going  to  getsome  money  from  an  old 
school-mate;  towhlch  defendant'scounsel 
replied;  "Mr.  Franklin  stated  that  In  an- 
Bwerto  one  of  your  questions,  I  questioned 
him  further  about  It  on  cross-examina- 
tion." (This  is  not  sustained  by  the  rec- 
ord. It  dues  not  appear  thatsucb  a  ques- 
tion vra»  asked  by  plaintiff  orsuch  previous 
testimony  given  by  the  witness.)  Plaln- 
tirf's  counsel  then  said  he  wished  to  prove 
Andrew  Merchant  stated  tliat  hegotfGOO 
from  Mr.  Fenton.  The  objection  was  over- 
ruled, and  exception  taken.  "Answer.  He 
swore  that  he  got  the  money  from  W,  D. 
Fonton  of  Oregon;  that  he.  sent  him  that 
much  money  that  be  bought  the  mort- 
gage with."  The  deposition  of  W.  D.  Fen- 
ton was  then  offered  In  evidence  by  plain- 
tiff, the  same  having  been  taken  atMc- 
MinnvlIIe.  Or.,  March  6.  1S,S.S.  The  defend- 
ant  objected  to  it  as  being  Incompetent, 
T.2£?.no.l8— 08 


Irrelevant,  and  Immaterial.  The  objec- 
tions were  overruled,  exception  taken, 
and  the  deposition  admitted,  wherein  the 
witness  testified  that  he  had  never  sent 
Andrew  Merchant  any  money.  Appellant 
now  objects  to  the  deposition  upon  the 
ground  that  it  was  taken  under  an  Ille- 
gal notice,  but  as  the  record  falls  to  show 
that  any  objectlun  was  made  to  the  no- 
tice In  the  court  below.  It  will  not  be  con- 
sidered here ;  and  the  objections  that  were 
made  are  not  tenable.  Robertand  Andrew 
Merchant  were  not  either  of  them  called 
to  testify  upon  this  last  trial.  From 
the  testimony  hereinbefore  mentioned  we 
think  there  la  sufficient  evidence  of  fraud 
upon  the  part  of  Robert  and  Andrew  Mer- 
chant, and  of  the  payment,  in  effect,  a1 
least,  of  plaintiff's  note  and  mortgage  by 
Robert  Merchant,  to  sustain  the  verdict 
npon  that  ground.  No  question  was 
raised  as  to  the  trial  of  these  matters  Id 
an  action  at  law.  As  to  the  proof  of  the 
statements  of  Andrew  Merchant,  the 
old  echool-mate,  of  whom  he  said  he  ex- 
pected to  get  money,  seems  to  have  been 
understood  by  the  parties  at  the  trial  as 
being  Mr.  Fenton,  of  whom  he  subse- 
quently said  he  did  get  it.  This  infer- 
ence is  strengthened  somewhat  by  Fen- 
ton's  testimony  that  he  had  known  An- 
drew Merchant  for  fifteen  years.  It  is 
reasonably  apparent  from  the  proceedings 
that  the  two  statements  related  to  the 
same  thing,  first  contemplated,  and  sub- 
sequently claimed  to  have  taken  place.  In 
this  view,  there  certainly  was  no  error 
appellant  could  take  advantage  of.  for  in 
bis  cross-examination  of  Mr.  Franklin  he 
sought  to  and  did  prove  the  prior  state- 
ment relating  to  the  ability  of  said  An- 
drew Merchant  to  obtain  money.  This 
testimony  was  clearly  inadmissible,  as 
such  a  statement  of  an  Interested  party  In 
his  own  favor  could  not  be  proven,  had 
It  been  objected  to  on  that  ground.  Hav- 
ing drawn  out  the  testimony,  appellant 
could  not  complain  If  the  plaintiff  was 
allowed  to  rebut  It  by  showing  that  eald 
Merchant  failed  to  get  the  money  of  the 
person  of  whom  he  said  be  could  get  It. 
But  we  think  the  proof  was  also  admls- ' 
stble  as  tending  to  prove  the  fraud  which 
plaintiff  claimed  euld  Merchants  were  seek- 
ing to  perpetrate.  Appellant  made  no 
offer  to  have  Andrew  Merchant  sworn 
as  a  witness  upon  the  second  trial,  nor 
was  It  claimed  that  he  was  absent,  or 
that  his  testimony  was  not  obtainable. 
The  fact  that  he  testified,  as  he  did  at  the 
first  trial,  upon  a  material  point,  which 
was  contradicted  by  tlie  deposition  of  Mr. 
Fenton,  taken  before  the  second  trial, 
with  bis  failure  to  testify  at  the  second 
trial  without  any  excuse  or  reason  hav- 
ing been  shown  therefor,  were  clrcum- 
Rtances  entitled  to  some  weight,  and  were 
properly  admitted  in  evidence.  As  to  the 
last  ground  of  error  alleged,  the  form  ol 
the  verdict  is  as  follows;  "We,  the  Jury 
in  the  case  wherein  Carrie  Franklio  is 
pluintin,  and  John  H.  McGraw  Is  defend- 
ant, do  find  for  the  plaintiff,  and  assess 
her  damage  at  nine  hundred  and  seveuty- 
five  dollars.  Tiios.  W.  Puosh,  Foreman." 
In  his  nineteenth  instructhm  to  the  jury 
the  court  said:  "I  have  prepared  a  blanl: 
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verdict,  which  yon  may  snbstaiitfaUy  fol- 
low: 

" '  We,  the  jury  In  the  case  wherein  Carrie 
FrtinkliD  la  plaintiff  and  J.  H.  McGraw 

if)  defendant,  do  find  for  the  ,  and 

aasew  her  damaKee  at  dollars. 

-'Poreman.'" 
— And  In  blB  twentieth   Instruction  the 
court  nald:  **lf  your  finding  Is  iu  favor 
of  the  plaintiff,  you  will  insert  In  the  first 
blank  the  word 'plaintiff*  and  assess  her 

damage  at  dollars,  and  Instfrt  in 

the  second  blank  the  amount  which  you 
find  In  her  favor.  The  blank  over  the 
word  *  foreman  *  should  be  tilled  by  the 
signature  ol  Tonr  foreman.  It  you  And  a 
verdict  in  faror  ol  the  defendant,  in  the 
arst  blank  yon  will  Insert  the  word 'de- 
fendant '  and  erase  the  words  '  and  assees 

herdamage  at  :'  draw  a  line  through 

them,  and  your  foreman  can  sign  It." 
The  defendant  excepted  to  the  form  of  the 
verdict,  "for  the  reason  that  It  requires 
the  Jury,  In  case  that  they  find  tor  the  de- 
fendant, to  erase  a  part  of  the  form  given. 
The  form  given  tends  to  give  the  idea 
that  the  court  meant  to  say  that  the 
verdict  should  he  for  the  plaintiff. "  It  Is 
now  objected  to  bet-ause  it  was  uot  In  the 
alternative  for  a  return  of  the  property, 
or  for  the  value  thereof  In  case  a  delivery 
could  DOC  be  had.  The  proof  showed 
that,  while  th**  projwrty  had  been  largely 
sold  to  Andrew  Merchant,  some  of  It  had 
been  sold  to  other  parties;. that  Robert 
Merchant  took  what  Andrew  Merchant 
bought,  and  went  Into  the  business 
again;  and  it  is  fair  to  infer  that  the 
property  Itself  could  not  have  been  re- 
turned, and  that  It  was  so  contemplated 
at  the  trial.  But,  In  any  event,  counsel 
should  not  be  allowed  here  to  urge  this 
as  error  without  having  raised  the  point 
in  the  court  below.  No  pro!»f  was  offered 
as  to  any  damages  forthe  detention  of  the 
goods,  nor  was  the  Jury  Instructed  to  And 
upon  this  point.  It  Is  apparent  the  ver- 
dict was  tor  the  value  of  the  property, 
and  It  was  sufficient  in  form  against  the 
objection  there  made.  The  judgment  is 
affirmed. 

Stiles  and  Dunbab,  JJ.,  concur. 


(1  Waali.  St.  470) 

Gates  v.  Brown  et  ah 
{Bwpreme  Court  of  WasMngUm.  Dec.  18,  1890.) 
Mecqakics*  Lie:79 — Notice — Vbripicatios. 

1.  Code  Wash.  %  1881,  provides  tbat  the  Qotice 
for  a  mechanic's  lien  shall  contain  a  statement  of 
the  demand  after  dedacting  all  Just  credits,  and 
also  a  statemeat  of  the  terms  and  conditions  of 
the  contract,  li  any.  Held,  that  such  notice  is 
detective  woere  It  states  that  Uie  material  and 
labor  for  which  the  lien  fa  claimed  were  fnr- 
nished  under  a  suboontract,  but  omits  to  set  out 
the  terms  of  the  original  contract. 

2.  The  notary  must  use  his  seal  in  certifying 
the  verlfloation  of  such  Hen  notice,  as  the  notice 

'  1b  not  intended  primarily  for  use  in  court  or  in 
jndlcial  prooeeduun,  and  hence  is  not  within  the 
exception  in  Sess.  Xaws  Wash.  188^^,  p.  474,  |  b. 

Appeal  from  superior  court,  Klngcounty. 

Vbas.  F.  Ffshback,  tor  appellant.  Lewis 
&  Oilman,  for  apfwUees  Qustave  and  Hen- 
rietta WinehlU.  / 


Scott,  J.  This  was  an  action  to  fore- 
close a  mechanic's  Hen.  The  defendants 
demurred  to  the  complaint  on  the  gronnd 
that  It  did  not  state  facts sufBclent  tocua- 
stitute  a  cause  of  action.  The  question 
was  as  to  the  sufficiency  of  the  lien  notice, 
which  the  lower  court  held  to  be  invalid, 
and  sustained  the  demurrer.  The  plain- 
tiff appeals  to  this  court.  The  notice,  a 
copy  of  which  was  set  forUi  In  the  com- 
plaint. Is  as  follows: 

"State  of  Washington,  county  ol  King 
— ss.  Fred  Q.  Gales,  claimant,  vs.  Isaac 
Percival  and  Charles  Brown.  Debtors.and 
Gustave  Wlnehlll,  Owner.  Claim  for  lien. 
Notice  Is  hereby  given  that  Fred  G.  Gates 
performed  work  and  labor  for  the  debtors 
above  named.  In  the  construction  of  a  cer- 
tain baildi'g  located  on  the  sooth-weat 
comer  of  South  Third  and  Main  streets, 
upon  a  plat  of  the  town  [now  city]  of 
Seattle,  in  King  county.  Washingtun, 
known  as  the  'Wlnehlll  Building,'  and  fur- 
nished material  to  be  used,  and  which 
was  uscd.intheconstroction  of  said  build- 
ing; that  at  the  time  said  work  and  la- 
bor was  performed,  the  said  Isaac  Percival 
and  Charles  Brown  were  In  the  employ  of 
Gustave  Winehlli,  owner  above  named, 
in  thecapacitj  of  contractors  In  and  about 
theconstructlon  of  said  building ;  that  the 
said  Fred  G.  Gates  commenced  to  perform 
said  labor  and  to  furnish  said  material  on 
snld  building  on  or  about  September  80, 
1889,  and  labored  continuously  up  to.Tanu- 
ary  5,  1890,  and  that  claimant  ceased  to 
perform  said  labor  thereon,  and  to  for- 
nish  said  material,  on  .Tanuary  5,  1800; 
that  In  the  performance  of  said  labor  the 
claimant  acted  as  subcontractor  under 
tbesald  Isaac  Percival  and  Charles  Brown, 
and  was  to  receive,  and  the  said  Percival 
and  Brown  agreed  to  pay  the  claimant, 
for  the  labordone  and  furnished  uponi^aid 
building  and  material  furnished  by  and 
used  In  the  construction  of  said  building, 
the  sumot  flfteeohundredand  ninety -seven 
dollars;  that  after  deducting  all  Just  cred- 
its and  offsets  there  remains  due  and  ow- 
ing to  the  claimant,  for  and  on  account  of 
said  labor  performed  and  furnished  and 
the  material  need  and  furnished  inthecon- 
structlon  oftbeflatd  building, thesnmofllf* 
teen  hundred  and  ninety -seven  dollars,  for 
which  amount  the  said  Tnn\  G.  Gates 
claims  a  tlen  upon  the  building  aforesaid. 
F.  G.  Gates,  Claimant." 

"State  of  Washington,  county  of  King 
— Bs,  Fred  G.  Gates,  being  first  duly  sworn, 
deposes  and  says  that  he  has  read  the 
above  and  foregoingclaim  for  alien,  knows 
the  contents  thereof,  and  that  be  believes 
the  same  to  be  Just.  Fubd  G.  C^t^iis. 
Subscribed  and  sworn  to  before  me  this 
11th  day  of  March,  1890.  Vinck  H.  Fabcr, 
Notarj'  Public  In  and  for  Washington ;  re- 
siding at  Seattle,  Wash." 

It  appears  by  the  complaint  that  the 
plaintiff's  subcontract,  upon  which  his 
lien  was  founded,  was  to  perform  all  the 
mason  and  brick  work  on  the  building, 
and  furnish  all  the  materials  therefor,  for 
the  sum  of  flCSOO;  that  he  furnished  the 
materials  and  performed  the  labor  accord- 
ingly, and  wan  paid  thereon  $8,903.  leav- 
ing a  balance  due  him  of  $1,597,  for  which 
he  filed  the  lien  In  question.  Code,  $  ISSl, 
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proTldeB  tbat  the  lien  notice  shall  contain 
a  statement  of  the  demand  atter  deduct* 
Ing  all  lust  credits  and  orfdets,  and  also  a 
statement  o[ the  terms  and  cundlttons  of 
the  contract,!!  any.  Appellant  nrgeathnt 
the  notice  aforesaid  Is  a  sufficient  cumpli- 
ance  with  the  statute;  tbat  It  Is  only  nec- 
essary to  set  out  the  amount  which  ia 
claimed  to  be  due.  He  cttea  us  to  Ainslle 
V.  Kohn,  16  Or.  363.  19  Poc.  Rep.  97,  where 
the  Ureffon  coart  decided  that  It  was  not 
necessary  to  set  forth  an  Itemized  state- 
meot,  but  only  the  amount  remaining  un- 
paid. Tbis  declHion  was  founded  upon 
a  statute,  however,  which  did  not  contain 
the  provision  tliot  the  terms  and  condi- 
tions of  the  contract  should  be  stated  in 
the  notice,  and  consequently  has  bat  little, 
if  any.  bearing  here.  Appellees  contend 
tbat  the  notice  stionld  not  only  contain 
the  full  amount  of  contract  price  and  the 
eum  cluimed  to  be  unpaid,  but  that  It 
should  also  set  out  an  itemized  statement  of 
tlio  account,  and  he  Cites  us  to  McWilliams 
V.  Allan,  45  Mo.  573,  which  appears  to 
have  been  founded  upon  a  statute  requir- 
ing adjust  and  true  account  of  the  de- 
mand dne  after  all  Jnst  credits  have  been 
given  "  to  be  stated  In  the  Hen  notice.  Our 
statute  usvs  the  word  "statement"  where 
the  Miss*)uri  statute  uses  the  word  "ac- 
count." Appellees  maintain  that  these 
words  express  the  sAme  thing,  and  the 
case  cited  seems  to  treat  them  as  synony- 
mous. The  notice  should  certainly  con- 
tain a  statement  ot  the  terms  and  condi- 
tions of  the  contract.  It  founded  upon  an 
express  contract,  and  If  upon  an  implied 
one  then  a  statement  of  the  full  amount, 
and  what  for;  if  for  different  things,  such 
as  labor  and  materials,  then  tiie  amount 
claimed  for  each,  and  in  uli  cases  a  state- 
ment of  what  has  been  paid  to  tlie  claim- 
ant thereon.  We  do  not  decide  that  it  is 
necessary  to  give  an  itemized  statement 
in  the  notice  where  the  contract  or  claim 
can  be 'fairly  understood  without  It.  It 
would  be  a  better  onU  safer  practice  so  to 
do,  however,  especially  where  the  lien  is 
claimed  by  any  one  other  than  the  origi- 
nal contractor.  The  lien  notice  in  thl^M'ase 
is  clearly  defective,  as  It  does  not  purport 
to  contain  a  statement  of  the  terms  and 
conditions  of  the  contract,  while  it  does 
state  that  the  work  was  perlnrnied  and 
material  furnished  under  a  subcontract. 
It  appears  by  the  complaint  that  the 
contract  was  In  facta  very  different  one 
from  that  which  would  be  Inferred  from 
the  notice.  Instead  of  giving  any  correct 
intimation  of  what  the  claimant's  con- 
tract renlly  whs.  the  notice  was  in  effect 
nilsleadlng.  Appellees  also  claim  that  the 
notlct  is  invalid  tor  other  reasons;  but  as 
the  detemiinatlon  of  the  above  disposes 
of  the  action,  it  is  unnecessary  to  discuss 
them.  The  court  deems  it  advisable, 
however,  to  decide  one  additional  matter, 
and  that  is  with  reference  to  the  omis- 
sion ot  the  notary  to  attest  the  verlHca- 
tion  of  tlie  notice  by  the  iinprcBslon  of  his 
official  seal  thereon.  Appellant  argues 
tliat  the  notary  was  not  required  to  use 
his  seal  in  certifying  to  such  a  verification  ; 
that  it  is  within,  the  exception  provided 
by  section  5  of  tlie  act  to  be  found  at  page 
474,  Seas.  Laws  18»U-90.  But  it  appears 


to  us  otherwise.  The  notice  was  not  pri- 
marily intended  for  use  in  court  or  In  any 
judicial  proceeding,  but  to  obtain  and  pre- 
serve the  lien.  The  fact  that  it  might  be 
used  in  court,  or  was  so  used  subseqnnnt- 
ly,  would  not  bring  it  within  the  excep- 
tion any  more  then  it  would  a  deed  or 
a  mortgage,  and  consequently  the  seal 
shouM  have  been  Impressed,  to  have  given 
the  certification  of  the  oath  required  any 
validity.  We  agree  with  appellant's  con- 
tention that  the  lieu  laws  sbonld  receive  a 
liberal  construction,  and  be  aided  l>y  every 
reasonable  Intendment  to  carry  out  the 

gurposes  for  which  they  were  designed ; 
ut  this  rule  ot  construction  or  Interpre- 
tation will  not  justify  a  court  In  going 
to  the  extent  of  nullifying  plain  provisions 
of  the  statutes,  which  presumably  the  leg- 
islature held  to  be  essential,  or  they  would 
not  have  been  Incorporated  in  the  laws. 
The  judgment  is  afHrmed. 

Andehs.  G.  J.,  and  Stilbb.  Hoyt,  and 
DuNBAK,  JJ.,  concur. 


  (8S  Cal.  1) 

In  re  Moore's  Estate.   (No.  14,062.) 

(Supreme  Court  of  CaHfomUt.  Feb.  10, 1891.) 

Special  Adiiixistrator— Expenditures— Com- 
pensatios. 

1.  Tbe  special  adtnlQistratrix  of  an  estate  is 
on  the  same  footm^  as  a  receiver  in  equity,  as  to 
expenditares  incurred  in  and  about  the  estate; 
and  the  mere  fact  that  has  exceeded  a  sum 
fixed  by  as  order  of  court  to  be  expended  Id  re- 
pairing the  propearty  of  the  estate  is  no  ground 
fur  disallowing  the  excess,  provided  itwas  a  rea- 
sonable expenditure,  and  necessary  to  keep  tlie 
property  in  repair. 

2.  Since  Code  Civil  Proc.  Cal.  makes  no  spe- 
cial provision  for  tJie  corapensation  of  a  special 
administrator,  bnt  leaves  it  in  the  discretion  of 
the  court,  it  Is  not  improper  for  the  court  to  take 
the  rate  of  compensation  fixed  by  statute  for  an 
administrator  as  the  standard  in  determining 
such  compensation  of  a  special  administrator. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county;  John  Rey- 
nolds, Judge. 

Frank  A/.  Stone,  for  appellants.  Charles 
B.  Younger,  for  respondent. 

HitftpisoN,  J.  The  special  administra- 
trix of  William  H.  Moore,  deceased,  liav- 
Ing  filed  her  final  account  for  settlement, 
the  heirs  of  the  decedent  filed  objections 
to  the  allowance  ot  certain  itemH  therein, 
and  the  court,  after  hearing  the  parties 
thereto,  settled  the  account  by  allowing 
a  number  of  Items  objected  to,  and  disal- 
lowing the  remainder.  From  this  order 
the  heirs  have  appealed  to  this  court. 

The  chief  objection  to  the  action  of  the 
court  is  its  allowance  for  certain  expendi- 
tures In  the  repairs  of  the  Pacific  Ocean 
House.  Prior  to  mailing  these  repairs  the 
^special  administratrix  bad  obtained  an 
order  from  the  superior  court  allowing 
her  to  expend  a  certain  sum  ot  money  tor 
said  repairs,  In  which  was  designated  the 
particular  repairs  to  be  made,  the 
amount  allowed  for  each,  and  which  also 
declared,  "the  above  amounts  being  the 
full  costs  ot  repairs  which  said  adminis- 
tratrix Is  authorized  to  make."  After 
obtaining  this  order  she  proceeded  with 
tlie  repairs,  and  completed  some  at  less 
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expense  than  she  was  autborised  to 
make,  while  In  others  she  expended  more 
than  was  permitted  by  the  order,  and 
she  alBO  made  other  repairs  which  were 
not  included  within  the  order,  so  tbat 
the  total  amount  expended  by  her  was  in 
excess  of  the  amount  allowed  by  the  or- 
der. It  is  urged  by  the  appellants  that 
the  court  was  not  authorised  to  allow 
any  items  in  her  account  for  expendlturea 
which  were  not  embraced  within  Its  pre- 
vious order  allowing  ber  to  make  the  re- 
pairs. The  office  and  duties  of  a  special 
admlnistratrtx  are  very  similar  to  those 
of  a  receiver  In  equity.  Each  io  appointed 
by  the  court  to  talie  charge,  under  its 
directions,  of  property  in  litigation,  or 
wliich  is  Involved  in  the  proceedings  before 
it,  with  a  view  to  Its  care  and  preserva- 
tionforthe  parties  to  whom  the  court  may 
ultimo  tely  decide  that  it  belongs.  The  pow- 
ers and  duties  of  each  are  special,  and  lim- 
ited to  such  as  are  defined  by  statute,  or  ex- 
pressed in  the  order  of  bis  appointment, 
or  which  he  may  from  time  to  time  re- 
ceive for  the  purpose  of  more  effectually 
presei-Ting  the  estate  Intrusted  to  his 
charge.  If  it  becomes  necessary  during 
bla  management  to  make  any  repairs, 
his  expenditures  therefor  must  be  sanc- 
tioned by  the  court  appointing  bim, 
either  by  previous  order  or  by  subse- 
quent approval,  before  he  can  reimburse 
himself  from  the  funds  of  the  estate.  A 
prudent  person  would  obtain  from  the 
court  an  order  therefor  before  making 
such  repairs,  but  it  is  not  an  indispensable 
requisite  that  he  should  do  so.  If  he  Is 
willing  to  forego  such  protection,  and  to 
rely  upon  his  belief  that  the  court  will 
ratify  his  acts,  there  Is  no  rule  of  law 
which  win  deprive  the  court  of  the 
power  to  reimburse  him  It  his  acts  and 
expenditures  are  approved.  lo  Tempest 
V.  Ord,  2  Mer.  55,  Lord  Eldon  said  that 
"formerly  the  court  never  permitted  a 
receiver  to  lay  out  money  without  a 
previous  order  of  the  court;  but  now. 
when  the  receiver  hod  laid  out  money 
without  such  previous  order,  It  was 
usual  to  refer  it  to  the  master,  to  see  it 
the  transactions  were  beneficial  to  the 
parties,  and.  If  found  to  be  so,  the  re- 
ceiver was  allowed  the  money  so  laid  out." 
This  rule  was  followed  In  Adams  v. 
Woods,  16  Cal.  206,  where  the  action  of 
thr>  district  court  In  disallowing  certain 
payments  by  the  receiver  on  the  ground 
that  they  had  been  made  without  aoy 
previous  order  of  the  court  was  reversed. 
See.  also.  High,  Rec.  §  180;  Hynes  v.  Mc 
Dermott,  14  Daly,  104.  We  do  not  think 
that  the  Items  In  the  account  of  the  spe- 
cial administratrix  fortherepaltwnade  by 
ber  should  be  disallowed  merely  because 
she  had  not  obtained  a  previous  order  to 
make  tbem,  or  because  she  had  expendeil 
more  than  she  was  allowed.  It  wasquite 
as  corai>etent  tor  the  court  to  approve  ber 
disbursements  for  repairs  made  without 
a  pi-evlous  order  as  It  was  to  order  In  ad- 
vance that  the  repairs  should  be  made; 
and.  If  It  was  competent  for  the  court  to 
allow  the  Items  in  her  account  without  a 
previous  orderbavlngbeen  obtained  there- 
for, it  was  equally  competent  to  allow 
Ruch  repairs  as  she  might  have  made  in 


excem  uf  the  amoant  allowed  by  the  or- 
der. In  either  case  the  court  must  deterw 
mine  whether,  under  all  the  drcum- 
Btanccs,  the  repiUrw  were  necessary,  and 
the  expenditures  reasonable.  Tliese  mat- 
ters must  of  necessity  be  l^t  to  the  discre- 
tion of  the  Judge  In  settling  the  account; 
and,  unless  It  appears  that  such  dUcretlon 
has  been  abuwd.  It  Is  not  subject  to  re- 
view. The  court  In  the  present  case  heard 
testimony  offered  by  the  respective  par- 
ties in  reference  to  the  contested  items, 
and,  after  examining  It,  we  cannot  say 
that  it  was  Insufficient  to  support  its  or- 
der. Neither  can  we  say  that  the  court 
Improperly  allowed  the  items  for  the  ex- 
penses of  a  horse  and  buggy,  which  were 
objected  to  by  the  heirs.  For  aught  that 
appears  In  the  record  they  were  expenses 
necessarily  Incurred  In  her  management 
of  the  estate.  Code  Civil  Proc.  S  ^^l^- 
Appellants  also  object  to  the  allowance 
to  the  special  administratrix  of  commis- 
sions upon  the  estate  that  came  into  her 
hands.  The  Code  of  Civil  Procedure 
does  not  make  any  special  provision  for 
the  compensation  of  a  special  adminiatra- 
tor,  but  leaves  It  to  the  discretion  of  the 
court  In  the  settlement  of  his  account. 
We  cannot  say  that  It  was  Improper  for 
the  court  to  take  the  rate  of  compensation 
fixed  by  the  statute  tor  an  administrator 
as  the  standard  tor'determlnlng  a  proper 
allowance  to  be  allowed  the  special  ad- 
ministratrix in  the  present  case.  To  the 
objection  that  by  this  course  an  estate 
may  be  subjected  to  tbepaymentof  double 
commissions,  it  is  sufficient  to  say  that 
the  court  having  charge  of  the  estate 
has  the  power  to  prevent  any  Improvi- 
dent diversion  of  its  funds  during  adminis- 
tration. <  The  order  appealed  from  i» 
affirmed. 

I  concur:  Oarouttb,  J. 

Patebson,  J.  I  concur.  Some 'of  the 
Items  In  the  account  seem  on  their  face 
to  show.an  attempt  to  Improve  the  prop- 
erty, rather  than  to  preserve  ll;  but  as 
the  ;vltne6s  Cope  testified  that  all  the 
woEk  done  was  necessary  to  put  the  houne 
In  tenantable  condition,  end  as  there  is 
no  evidence  to  the  contrary,  except  an  In- 
ference which  may  arise  from  the  apparent 
nature  of  the  work  done,  it  cannot  be 
said  that  the  orderof  the  court  Is  not  sup- 
ported by  the  evldenro.  I  think  the  bnr^ 
den  of  proving  the  necessity  of  the  ex- 
penditures rested  upon  the  administratrix 
as  to  all  Items  objected  to;  and,  if  all  the 
evidence  Introduced  is  in  the  bill,  the 
court  ought  to  have  rejected  the  item  of 
buggy  hire.  The  bill,  however,  does  not 
purport  to  contain  all  the  evidence  Intro- 
duceil,  and.  If  It  did,  the  Item  referred  to 
Is  so  small  that  counsel  for  appellant 
would  not  desire  'a  reversal  or  modlflca- 
tton  on  account  of  an  arror  as  to  It  alone. 


  (86  Cal.  l»i 

Fares  v.  Dunlap.  (No.  14.027.) 
(Supreme  Court     Col^omlo.  Oct  SS,  ISDOl  ) 
DisHissAL  or  Action— EmoT—Rn  Judicata. 
The  voluntary  dismissal  of  an  action  to 
gaiet  title  as  to  a  mortgagee  at  defendanta  Is  not 
an  adjudicatioa  In  hit  favor  as  to  the  validity  ol 
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hU  mort^^age,  in  the  absence  of  an  ^reement  to 
that  effect,  and  does  not  bar  plalntiflB,  iu  wtioae 
favor  Judgment  was  rendered,  from  asserting, 
on  foreclosure  of  the  mortgage,  that  the  mortgag- 
ors had  no  title  to  the  land. 

Department  1.  Appeal  from  superior 
court,  Ventura  county. 

Itlackatoek  &  Sbephprd,  tor  appellant. 
J.  Hamer  and  H'.  ff.  Wllas,  for  respond- 
ents. 


WoBKS,  J.  This  Is  enaction  to  fureclose 
a  raurtKOKe.  There  was  a  Judgment  In 
favor  of  the  defendant  in  the  court  below, 
and  a  new  trial  was  dented.  The  plaintiff 
ap|>eals.  The  only  question  In  the  rase  in 
this  court  is  whether  there  has  been  aprlor 
adjudication  between  the  parties  to  this 
appeal  of  theqiiestions  involved  in  this  suit. 
The  respondents  in  this  action  brought  a 
suit  afculnst  the  appellant  and  the  parties 
who  executed  to  blm  the  mort^pge  sued 
on  herein  to  quiet  title  to  the  property  In 
controversy.  In  the  complaint  In  that 
case  it  was  allefred  that  the  respondents 
were  the  owners  of  the  land ;  that  the  ap- 
pellant's inortgaffors  had  no  title  thereto, 
but  were  assertlnx  ownership  therein  ad- 
verse to  the  respondents;  that,  so  claim- 
ing to  own  the  land,  they  had  executed 
the  mortsaee  now  in  Butt  to  the  appel- 
lant, but  that  said  mortgag'e  was  invalid. 
In  that  action  the  appellant  demurred  to 
theconiplnint,  whereupon  the  respondents 
voluntarily  dlsmissed'the  action  as  to  him. 
His  claim  tothelands.  either  as  mortgajfee 
of  the  claimants  or  otherwise,  was  not  set 
up  or  lltiKoted :  and  the  dlsmlsBal  was  not 
upon  any  aKreenient  or  compromise  of  the 
case  as  to  him,  so  far  as  the  record  In  this 
case  shows.  The  respondents  proceeded 
to  trial  as  to  the  mortgagors  of  the  ap- 
pellant, and  recovered  a  judgment  against 
them  that  the  respondents  were  the  own- 
ers of  the  land,  and  that  they  had  no  title 
thereto  or  Interest  therein.  This  Judg- 
ment was  affirmed  on  appealto  this  court. 
Snodgrass  v.  Parlis.TO  Cal. — A  Thecon- 
tention  of  the  appellant  is  that  the  dis- 
miBHalas  to  him  in  theformer  action  was  a 
retraxit,  amounted  to  an  adjudication  In 
hlsfaror,  as  to  the  validity  of  his  mortgage, 
and  is  a  bar  against  the  respondents  to 
any  defense  against  It.  Conceding,  bow- 
ever,  that  the  question  In  litigation  In  the 
former  action  was  the  same  now  pre- 
sented, it  is  well  settled  tlintthe  voluntary 
dismissal  of  an  action,  without  any  agree- 
ment of  the  parties  or  otherctrcumstances 
tending  to  snow  that  such  dismissal  was 
intended  as  a  final  disposition  of  the  dis- 
pute between  the  pnrttes,  is  not  a  bar  to 
another  action.  The  authorities  cited  to 
the  effect  that  a  Judgment  on  demurrer, 
when  the  demurrer  goes  to  the  merits  of 
the  actti)n,  may  be  a  bar,  arenot  in  point. 
The  Judgment  rendered  was  not  on  the  de- 
murrer, but  upon  a  dtKmissal.  The  de- 
murrer was  not  presented  or  passed  upon 
by  the  court.  Such  a  dismissal  is  not  a 
bar.  Merritt  v.  Campbell,  47  Cal.  545.  It 
may  be  otherwise,  as  we  have  said,  where 
the  dismissal  Is  upon  agreement  of  the 
parties.    Id. ;  Grossman  v.  Dn\^s,  79  Cal. 

■21  FM.  Bep- 


003,21  Pati.  Kep. 963.  Judgment  and  order 
affirmed. 

Fox  and  Patbrbon*  JJ.,  concornic!. 


  (87  Cal.  «13) 

Hass  v.  Whittier  et  al.  (No.  13,809.) 
(Supreme  Court  of  California.  Feb.  B,  1891.) 
iNSOLVBScr — Prepkrenob — ^Validity. 
Under  Insolvent  Act  Cal.  1880,  §  .W,  pro- 
viding tbat  if  any  person,  insolvent  or  in  con- 
templation of  insolvency,  makes  any  payment  or 
transfer  within  one  month  before  the  Hling  of  a 
petition  by  or  against  him,  with  a  view  to  give  a 
preference  to  any  creditor,  and  if  the  person  re- 
ceiving such  payment  has  roasonnbto  cause  to 
believe  that  it  was  made  to  prevent  the  mtable 
disttribution  of  the  insolvent's  assets,  the  convey- 
anoe  or  payment  shall  be  void,  a  oonveyanoe  by 
an  Insolvent  of  his  property  to  a  creditor  must 
be  both  made  and  received  with  the  intent  to  give 
a  preference,  and  it  is  not  void  )>eoause  received 
by  a  oreditor  intending  to  obtain  a  preference, 
unless  the  insolvent  also  had  the  IntenUon  of  giv- 
iag  one. 

Commissioners*  declston.  Department  1. 

Appeal  from .  superior  court,  liOS  An> 
geles  county ;  Walter  Van  Dvkk,  Judge. 

Barclay,  WUsod  &  Carpenter,  for  appel- 
lants. Chapman  A  HeDOrlck  and  Graves, 
(yMetveny  A  Sbanklaad,  for  respondent. 

VANOiJfcF,  C.  The  object  of  this  action  Is 
to  recover  from  defendants  fK5t>.99,  the 
valne  of  certain  personal  property  alleged 
to  have  been  sold  and  dellveivd  to  defend- 
ants by  the  Insolvent,  In  i)ayraent  of  a 
debt  of  $900,  within  one  month  before  the 
filing  of  the  petition  against  him  by  his 
creditors,  contrary  to  tlie  provisions  ut 
section  55  of  thelnsolventact  of  18U0.  The 
Judgment  of  the  court  below  was  in  fa- 
vor of  plaintiff  for  the  sum  demanded,  and 
the  defendants  appeal  on  the  Judgment 
roll, contending  thatnelther  the  complaint 
nor  the  flndiugs  of  fact  state  a  canseof  ac- 
tion. A  general  demurrer  to  the  com- 
plaint was  overruled. 

So  far  as  applicable  to  this  case,  section 
55  of  the  Insolvent  act  Is  as  follows:  "If 
any  person,  b^ng  insolvent,  or  in  con- 
templation of  Insolvency,  within  one 
month  before  the  filing  of  a  petition  by  or 
against  him,  with  a  view  to  fi^ve  a  prefer- 
ence to  any  creditor  or  i>erson  having  a 
claim  against  htm,  *  *  *  makes  any 
payment,  assignment,  transfer,  or  convey- 
ance of  any  part  nf  his  property,  •  •  • 
theperson recelvlngsuch  payment  •  •  • 
having  reasonable  cause  to  believe  that 
such  person  is  insolvent,  and  that  such 
•  *  *  payment  •  •  •  is  made  with 
a  view  to  prevent  his  property  from  com- 
ing to  bis  assignee  in  insolvency,  or  to  pre- 
vent the  same  from  being  distributed  rata- 
bly among  his  creditors,  or  to  defeat  the 
object  of,  or  In  any  way  to  hlnder,lmpede. 
or  delay  the  operation  of,  or  to  evade  nny 
of  the  provisions  of,  this  act,  such  transfer, 
payment,  conveyance,  pledge,  or  assign- 
ment Is  void,  and  the  assignee  may  recover 
the  property,  or  the  value  thereof,  as  as- 
sets of  such  insolvent  debtor."  It  is  nei- 
ther alleged  In  the  complaint,  nor  found 
as  a  fact  by  the  court,  that  the  Insolvent 
transferred  the  proiterty  to  the  defendants 
"with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against 
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talni;"  but  It  is  found  tliat  the  transfer 
was  made  to  ani  received  by  tlie  defend- 
ants in  satisfaction  of  a  valid  debt  of  f900, 
due  them  Irora  the  insolvent.  It  is  fur- 
ther found,  however,  that  the  property 
was  received  by  the  defendants  "  with  a 
view  to  slve  said  defendants  a  preference, 
and  to  pay  said  Indebtedness  to  said  firm 
(defendants)  before  and  In  preference  to 
all  other  creditors  of  said  Edgar  Sessions, 
and  with  a  view  to  prevent  the  said  prop- 
erty, so  transferred,  from  coming  to  hi9 
assignee  in  Insolvency,  and  to  prevent  the 
same  from  being  dlstrlbated  ratably 
among  his  creditors,  and  to  defeat  the  ob- 
ject of  the  said  Insolvent  act  of  1880;  and 
the  said  derendants,  and  each  of  them,  at 
the  time  of  said  assignment  and  transfer 
and  acceptance  of  said  property,  had  rea- 
sonable cause  to  believe, and.  as  the  plain- 
tiff is  informed  and  believes,  well  knew, 
that  the  said  Edgar  Sessions  was  Insolv- 
ent, and  that  the  said  transferand  assign- 
ment was  made  for  the  purpose  above 
nientluned," — this  finding  being  copied 
from  the  complaint.  Unless  the  Insolvent 
transferred  the  property  with  the  view  or 
intention  to  give  preference  tosomecredit- 
or  or  person  having  a  claim  against  him, 
It  makes  no  difference  what  were  the  views 
or  motives  of  the  defendants  In  receiving 
the  property,  or  what  they  suspected  or 
believed  about  the  solvency  of  Sessions. 
I  think  the  judgment  should  be  reversed 
and  the  cause  remanded,  with  Instructions 
to  the  court  below  to  sustain  the  demur- 
rer to  the  complaint. 

We  concur:  Footb,  0.;  BblchkB)  C. 

Per  Cvbiah.  For  the  reasons  given  In 
the  foregoing  opinion,  the  jndgment  is  re- 
versed, with  instructions  to  the  court  be- 
low to  sustain  the  demnner  to  the  com- 
plaint. 

(87  Cal.  61«) 

SorTBEBN  Califormia  Nat.  Bane  of  Los 
Angeles  t.  Wtatt  et  al.  (No.  13,726.) 
{Svjireme  Court  of  CaliffornkL  Feb.  fi,  1891.) 

NBQOTIABLB  iNaTBUUBNTS  >-  MAKBBS— IKDOKSBBS. 

Under  Civil  Code  Cal.  8  3108,  providing 
tbat  "one  who  writes  bis  name  upon  a  negotiable 
instrument  otherwise  than  as  a  maker  or  acceptor, 
and  delivers  It  with  his  name  thereon  to  another 
person,  Is  called  an  'indorser,'"  one  who  signs 
as  maker,  with  the  addition  of  the  word  "sure* 
ty"  to  his  signature,  is  liable  to  the  payee  as 
maker. 

Commissioners'  decision.  Departmentl. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Graves,  O'ldelveay  &  SbaokJand,  for  ap- 
pellant. BHnslay,  Wilson  &  Carpenter  and 
Oottscbalk  &  Lnckel,  for  respondent. 

Bklchbb,  C.  G.  This  Is  an  action  upon 
a  promissory  note,  dated  December  5.1888, 
and  payable  90  days  after  date.  The  in- 
strument appears  to  be  a  joint  note, 
signed  by  each  of  the  defendants,  with 
the  word  "surety"  written  after  the  name 
of  defendant  Busch.  The  defendants,  oth- 
er than  Busch,  suffered  default.  He  an- 
swered, and  alleged  that  he  signed  the  note 
neither  as  maker  nor  acceptor,  and  "that 
he  wrote  bis  name  upon  said  negotiable 


Instrument  as  a  surety,  without  any  con- 
sideration whatever,  but  solely  for  the  ac- 
commodation of  the  makersof  said  instru- 
ment, and  delivered  It  with  his  name 
thereon  to  co-defendant  Mitchell,  who  de- 
livered the  same  to  the  plaintiff,  all  of 
which  facts  were  known  tu  the  plaintiff 
at  the  time  of  said  delivery. "  He  fnrtber 
alleged  that  no  notice  of  the  presentment 
and  non-payment  of  the  note  was  given 
to  him  for  more  than  10  days  after  its  ma- 
turity, and  that  he  never  waived  its  pre- 
sentment or  notice  of  its  dishonor.  The 
court  below  gave  Judgment  against  all  of 
the  defendants,  and  the  defendant  Busch 
appeals. 

It  is  contended  for  the  appellant,  and 
this  Is  the  only  point  made,  that  as  he 
wrote"8urety"  after  his  name,  and  was 
known  by  the  payee  to  be  a  surety  for  the 
other  makers,  he  became,  in  legal  effect, 
an  Indorser,  and  not  a  maker,  of  the  note, 
and  was  discharged  from  liability  there- 
on, for  the  reason  tbat  no  notice  of  lbs 
presentment  and  non-payment  was  given 
to  him  within  the  time  prescribed  by  stat- 
ute. This  position  is  rested  upon  section 
3108  of  the  Civil  Code,  which  reads  as  fol- 
lows: "One  who  writes  his  name  upon  a 
negotiable  instrument,  otherwise  than  as 
a  maker  or  acceptor,  and  delivers  It.  with 
his  name  thereon,  to  another  person.  Is 
called  an 'Indorser,' and  his  act  is  called 
'Indorsement.*'*  We  do  not  think  the 
judgment  can  be  reversed  on  this  ground. 
The  next  two  sections  of  the  Code  are  as 
follows:  "Sec.  3109.  One  who  agrees  to 
Indorse  a  negotiable  instrument  Is  bonnd 
to  write  hht  signature  upon  the  back 
of  the  Instrument,  If  there  Is  snfficlent 
space  thereon  for  that  purpose.  Sec.  3110. 
When  there  Is  not  room  for  a  signature 
upon  the  back  of  a  negotiable  instrument, 
a.8ignature  equivalent  to  an  Indorsement 
thereon  may  be  made  upon  a  paper  an- 
nexed thereto."  In  Fessenden  v.  ISum- 
mers.  62  Cal.  4Si,  cited  by  appellant,  the 
note  was  indorsed  In  blank  by  the  defend- 
ant Thompson  before  delivery  to  the 
payee.  The  indorsement  was  for  the  pur- 
pose of  adding  credit  to  the  note,  and 
plaintiff  made  a  loan  upon  the  strength 
of  the  ndorsement.  The  question  was 
whether  Thompson  was  to  be  treated  as 
an  Indorser  or  guarantor  of  the  note.  It 
was  held  that,  under  sections  3108  and 
8117  of  the  Civil  Code,  he  was  an  Indorser, 
and  as  such  entitled  to  notice  of  non-pay- 
ment. That  case  Is  not  In  point,  fur  the 
reason  that  here  the  appellant  did  not  In- 
dorse the  note,  but  signed  his  name  to  it 
in  the  place  of  a  maker.  Since  the  decis- 
ion of  Aud  V.  Magruder  in  1868,  (10  Cal. 
282,)  where,  as  here.  It  appeared  from  an 
udtiendam  to  the  name  of  one  of  the  mak- 
ers of  the  note  in  suit  that  he  was  a  sure- 
ty thereon,  it  baa  been  uniformly  held  by 
the  supreme  court  of  this  state  that, 
where  one  subscribes  Ms  name  to  a  prom- 
issory note  in  the  place  of  a  maker,  lie  will, 
as  between  himself  and  the  payee,  be 
treated  as  a  maker,  and  held  liable  aft 
such,  though  he  was  in  fact  only  a  surety 
fur  the  other  makers,  and  this  was  known 
to  the  payee  when  he  received  the  note. 
Aud  V.  Magruder.  10  Cal.  282;  Dane  v. 
Corduan,  24  Cal.  157;  Damon  v.  Pardow, 
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34  Cal.  278;  Chafoln  r.  Rich,  77  Cal.  476,  19 
Pac.  Rep.  882.  ThiH  rule  ban  not  been 
cbaDsed  by  the  Code,  and  the  appellant 
was  therefore  not  an  ludoraer  of  the  note, 
and  hts  IfabiHty  did  not  depend  apon  due 
notice  of  demand  and  non-payment.  We 
think  the  Jadgment  should  be  affirmed, 
and  ao  advise. 

We  concur :  Foots.  C.  ;  Vanclibf,  0. 

Feb  Cdriau.  For  the  reasona  jflventn 
tbe  roreg^Insr  opinion  the  Judgment  la  af- 
firmed. 


(87  C«l.  «U)   

Atbbt     CI.ABK  et  a/.  (No.  13^.) 
{Supreme  Court  of  CttOifoniia.    Feb.  0, 1891.) 

MOBTOAOEB— MBOEANIOS*  LnNS— FBlOBTTIBi. 

1.  Where  the  purchaser  of  land  sells  it  be- 
fore obbdniDg  a  conveyance,  and  puts  his  vendee 
iQ  possesaion.  and  apoa  getting  a  conveyance  im- 
tDeai»teIy  conveys  to  his  veodee,  taking  a  mort- 
gage in  part  payment  of  the  price,  he  waives  any 
previons  lien  he  may  have  had  on  tbe  lana  for 
the  price,  and  must  rely  solely  on  the  lien  of 
his  mortgage,  which  accmes  from  its  date. 

2.  Under  Code  Civil  Proc.  Cal.  S  1186,  pro- 
viding that  mechanics'  liens  shall  be  preferred 
to  any  lien  that  may  have  attached  subsequent  to 
the  time  vrhen  the  materials  were  furnished,  ma- 
terials furnished  to  a  person  in  possessioD  under 
a  contract  of  sale  constitute  a  prior  lien  to  a 
mortgage  subsequently  given  the  vendor  for  the 
price. 

8.  Where  materials  are  furnished  under  a 
contxact,  and  part  of  them  are  procured  from  an- 
other, ivho  refuses  to  deliver  them  unless  paid 
for  by  the  contractor,  the  latter,  having  pain  for 
tbem,  can  include  their  coat  in  liis  claim  of  lien. 

Department  1.  Appeal  from  superior 
court,  Lo8  Angeles  county ;  Walter  Van 
DvKK.  Judge. 

T.  J.  Carrao  and  Wulter  Bordwell,  tor 
appellant.  Welle,  Gatbrle  A  LeOt  O.  Mc~ 
F^arland,  and  Albert  CTutciierifor  respond- 
ents. 

Harrison,  J.  This  Is  an  action  for  the 
foreclosure  of  a  mortgai^e  made  by  tbe 
defendants  Humeston  to  one  Bobbins,  and 
by  him  assigned  to  the  plialntitr.  Thede- 
fendauts,  other  than  the  mortgagors,  are 
claimants  of  mechanics*  liens  for  labor 
and  materials  furnished  In  the  construc- 
tion ot  adwelltng-house  upon  tbe  premises 
dei^cribed  in  the  mortgage.  Judgment 
was  rendered  fur  a  sale  of  the  premises, 
and  directing  that  out  of  the  proceeds  of 
the  snln  tbe  ciulms  of  the  respondents 
(Mc< 'arthy, Clarb,  and  Honiphreya) should 
have  priority  in  payment  over  the  mort- 
gage claim  ot  tbe  plaintiff.  From  this 
judgment  tbe  plaintiff  has  appealed,  upon 
the  ground  tliat  bis  claim  was  tbe  first 
lien  upon  tbe  lands. 

The  case  is  here  upon  the  judgment  roll 
alone,  and  presente  the  following  facts: 
j^eptember  24,  1888.  A.  S.  Bobbins,  the 
plain  tiff's  uHsignor,  being  In  possession  of 
a  lot  of  land  In  Los  Angeles,  under  a  con- 
tract of  purchase  from  one  Griffes,  who 
was  the  owner,  made  an  agreement  with 
the  defendant  Cassle  M.  Humeston  to  sell 
her  the  same  for  the  mm  of  92,200,  ot 
which  she  then  paid  S200,  and  took  pos- 
session of  the  land.  This  agreement  was 
never  recorded.  In  the  latter  part  ot  Oc- 
tober of  the  same  year  tbe  defendant  R. 


C.  Humeston,  husband  of  said  Cassle,  with 
her  consent,  and  at  the  advice  of  Bobbins, 
began  the  constmctlou  ot  a  dwelling- 
bouse  upon  the  tot,  which  was  completed 
April  16,  1889.  No  written  contract  was 
made  for  the  construction  of  the  houRe, 
and  its  value  or  cost  exceeded  ¥1,000. 
January  5. 1889,  Griffes  executed  to  Bob- 
bins a  deed  of  tbe  lot,  and  on  the  same 
day  Bobbins  conveyed  it  to  Mrs.  Humes- 
ton. and  at  the  same  time  Mrs.  Humeston 
and  her  husband  gave  him  their  four 
promissory  notes  for  fSOO  each,  for  the  un- 
paid amount  of  the  price  thereof,  and  exe- 
cuted tbe  mortgage  In  question  to  secure 
their  payment.  Both  of  tlie  deeds  were 
recorded  on  tbe  day  of  their  date,  and  the 
mortgages  two  days  thereafter.  March 
19,  1889,  tbe  plaintiff  purchased  the  mort- 
gage and  notes  from  Bobbins,  who  on 
that  day  "aHslgned"  tbem  to  blm.  Prior 
to  the  date  of  this  mortgage,  viz.,  Decem- 
ber 3,  1888,  the  respondents  Clark  and 
Humphreys  entered  Into  a  verbal  contract 
with  B.  C.  Humeston  to  furnish  lumber 
and  other  materials  as  might  be  required 
In  the  constmctton  ot  the  house,  and  be< 
tween  that  day  and  April  10,  1889.  fur- 
nished materials  which  were  used  in  such 
construction,  to  tbe  value  of  ¥2,017,  for 
which  they  afterwards  filed  their  claim  uf 
lien.  At  the  time  ot  matting  this  contract 
they  knew  that  Mrs.  Humeston  claimed 
tbe  land  under  a  contract,  and  was  In- 
debted to  Bobbins  for  tbe  purchase  money 
to  the  extent  of  f2,000.  The  court  does 
not  find  on  what  day  Clark  and  Hum- 
phreys commenced  to  furnish  the  materi- 
als other  than  that  it  was  "between  the 
8d  day  of  December,  1888,  and  April  10, 
18^9;'' but  it  la  conceded  in  the  brief  of 
counsel  for  appellant  that  they  com- 
menced to  fumlsn  tbem'  on  tbe  8d  day  ot 
December,  188S. 

Itis  contended  by  the  appellant  that, by 
virtue  of  the  contract  ot  sale  between 
Bobbins  and  Mrs.  Humeston.  there  was 
created  In  favor  of  Bobbins  a  vendor's  Hen 
for  the  unpaid  portion  of  the  purchase 
money,  which  was  preserved  In  the  mort- 
gage that  was  taken  at  tbe  time  Bobbins 
conveyed  tbe  property  to  her,  and  that 
tbe  right  to  enforce  this  Hen  passed  to  tbe 
plaintiff  by  tbe  assignment  to  him  of  the 
notes  and  mortgage,  and  has  priority 
over  the  liens  ot  the  respondents.  A  ven- 
dor's lien  Is  nut  the  result  of  any  agree- 
ment or  any  Intention  ot  the  vendor  and 
vendee,  but  Is  a  simple  equity  raised  by 
courts  tor  the  benefit  uf  the  vendor  ot  real 
estate.  It  is  a  privilege  purely  personal, 
and  cannot  exist  in  favor  of  any  but  the 
vendor.  It  does  not  exist  In  his  favor  If 
he  has  other  security  for  tbe  land  which 
he  has  conveyed.  It  Is  not  assignable, 
even  by  express  contract,  nor  does  it  pass 
to  tbo  assignee  of  tbe  vendee's  obligation 
for  the  purchase  money.  It  has  been  nni- 
formly  held  In  tbts  state  that  this  Hen  Is 
lost  by  any  act  on  the  part  of  the  vendor 
manifesting  any  intention  on  his  part  not 
to  rely  upon  tbe  Hen.  and  that,  although 
it  is  competent  for  blm  to  take  security 
for  the  payment  of  tbe  purchase  price  of 
the  land,  and  by  an  express  agreement  not 
lose  his  right  to  resort  to  this  lien,  yet  his 
taking  sncb  security  iBpiimu  fjoeie  a  waiv- 
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er  or  the  Hen ;  aud,  in  the  absence  of  Bome 
aRreeuifint  to  the  contrary,  the  vendee 
will  hold  the  land  diBcharged  from  such 
lien.  In  Hunt  v.  Waterman,  12  Cul.  801. 
the  vendor  had  taken  a  mortgagp  on  the 
property  sold,  for  the  payment  of  the  en- 
tire purchase  money,  but,  by  reason  of 
some  defect,  the  mortf^age  wan  unarailtnf( 
as  a  security.  He  then  brought;  an  action 
to  foreclose  his  vendor's  Men.  The  court 
says:  "The  question  In  this  ease  is  direct- 
ly presented  whether  In  this  state  a  ven- 
dor's lien  esists  when  a  mortgage  security 
is  taken  for  the  purchase  money.  Decis- 
ions of  the  various  courts  have  been  nu- 
merous on  this  branch  of  inrisprudence, 
and  are  not  harnionioas.  The  better  rule, 
supported  by  the  weight  and  number  of 
AUthorltivs,  is  to  hold  tlie  silent  lien  of  the 
vendor  extinguished  whenever  the  veijdor 
manifests  an  Intention  to  abandon  or  not 
to  look  to  it:  and  it  held  that  he  does 
this  whenever  he  takes  other  and  Inde- 
pendent security  upon  the  same  land,  or  a 
portion  of  thesamelattd.or  on  other  land, 
when  he  looks  to  other  security  he  loses 
this  tacit  lien."  In  Baura  v.  Grigaby,  21 
Cal.  173,  Judge  Field,  delivering  the  opin- 
ion of  the  court,  says :  "  When  any  other 
independent  security  is  taken,  as  a  mort- 
gage on  the  land,  or  upon  other  property, 
or  the  personal  responsibility  of  a  third 
person,  the  lien  is  held  to  l>e  waived  unless 
there  is  at  the  time  an  express  agreement 
for  Its  retention.  The  taking  of  a  distinct, 
independent  security  is  presumptive  evi- 
ence  of  the  waiver."  It  is  also  the  estab- 
lished rule  In  this  state  that  this  lien  is 
not  assi&ruHhle,  aud  tnut  the  assignee  of 
the  right  to  recover  the  money  fur  which 
the  land  was  sold  cannot  ^force  the  lien. 
Baurn  V.  Grigsby,  supra;  Camden  v.  Vail, 
23  Cal.  633.  In  Baum  v.  Grigsby,  the  court 
says:  "The  cases  which  deny  that  thelten 
passes  with  the  personal  security  of  the 
vendee  do  not  rest,  except  In  a  few  In- 
stances, upon  the  want  of  a  special  assign- 
ment from  the  vendor,  but  upon  the 
ground  that  the  lien  Is  in  its  nature  unas- 
signable, and  to  that  conclusion  we  have 
arrived.  •  •  •  The  assignee  of  a  note 
given  for  the  purchase  money  has  not 
parted  with  the  property  which  he  seeks 
to  reach  in  consideration  of  the  note  he 
has  received.  He  has  never  held  the  prop- 
erty, and  has  therefore  no  special  claims 
upon  equity  to  subject  It  to  sale  for  his 
benefit.  The  particular  equity  of  the  ven- 
dor in  this  respect  cannot.ln  the  nature  of 
things,  be  usserted  by  another."  These 
principles  vere  afterwards  formulated  in 
The  Civil  Code,  which  provides,  (section 
3046:)  "One  who  sells  real  property  has  a 
vendor's  Hen  thereon,  independent  of  pos- 
session, lor  so  much  of  the  price  as  re- 
mains anpaid  and  unsecured  otlierwise 
than  by  the  persunal  obligation  of  the 
buyer.**  Section  3047:  "Where  a  buyer  of 
real  property  gives  to  the  seller  a  written 
contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  con- 
tract by  the  seller  waives  his  lien  to  the 
extent  of  the  sum  payable  under  the  con- 
tract."  Properly  speaklnff,  a  vendor's  Hen 
does  not  exist  until  the  vendor  has  parted 
with  his  title.  So  long  as  he  retains  the 
title  he  cannot  be  said  lo  have  any  Implied 


lien  upon  tbeland.  The  security  which  be 

tfaen  has  for  the  purchase  money  is  creat- 
ed by  express  reservation,  and  cannot  be 
impaired  by  any  act  of  the  vendee.  This 
is  an  express  Hen  existing  by  virtne  of  a 
contract  executed  between  the  parties,  and 
is  capable  of  assignment  and  enforcement 
by  his  assignee.  Taylor  v.  McKlnney,  20 
Cal.  618.  Such  a  lien  is  open  and  manifest 
to  the  worid.  and  is  entirely  different  frorn 
the  secret,  Invisible  lien  which  the  law  im- 
plies in  behalf  of  the  vendor  when  heparts 
with  the  title,  and  which  Is  known  only 
to  the  parties  to  the  transaction,  and 
those  to  whom  they  may  commnulcatA  the 
fact.  For  such  a  lien  equity  makes  no 
special  provision, but  leaves  the  parties  to 
rely  upon  the  contract  which  they  have 
executed  between  themselves.  Whatever 
was  the  nature  of  the  security  held  by  Rob' 
bins  prior  to  January  5, 18S9,  by  virtue  of 
the  contract  of  sale  between  him  and  Mrs. 
Hunieston,  whether  It  was  a  vendor's  lien 
or  u  lien  In  the  nature  of  a  mortgage,  or 
whether,  Inasmunb  as  he  did  not  himself 
have  the  title  to  the  land,  it  was  a  securi- 
ty differing  from  either  of  these,  when  he 
took  the  promissory  notes  of  Mrs.  Hn- 
meston  and  her  husband,  secured  by  their 
mortgage  upon  the  laud  which  lie  then 
conveyed  to  her,  he  waived  whatever  Hen 
be  had  prior  to  that  date,  and  thereafter 
had  only  the  lien  that  existed  by  virtue  of 
the  mortgage.  The  unpaid  price  of  the 
land  did  not  thereafter  "remain  unsecured 
otherwise  than  by  the  personal  obligation 
of  the  buyer."  In  addition  to  her  person- 
al obligation  he  had  the  personal  obllga- 
tion  of  her  husband,  together  with  their 
mortgage  on  the  land  to  secure  the  same. 
By  these  acts  his  vendor's  lien,  If  he  bad 
any,  was  extinguished,  and  his  prior  secu- 
rity was  mei^ed  In  the  mortgage,  and  be- 
came an  open,  public,  and  express  lien. 
Nor  did  the  insertion  In  the  mortgage  of 
the  clause,  "this  mortgaee  Is  given  in 
part^paymentof  thepurchase  money  of  the 
wlthln-described property, "have  the  effect 
to  extend  the  lien  by  relation  to  the  date 
of  the  contract  of  sale.  These  words  do 
not  constitute  or  Imply  any  agreement  or 
Intention  for  the  jireservation  of  a  prior 
lien.  The  fact  that  the  mortgage  which 
the  vendor  takes  at  the  time  of  the  con- 
veyance is  Cipressed  to  be  for  the  purchase 
money  of  the  land  Is  none  the  less  a  waiv- 
er of  his  vendor's  lien.  The  plaintiff  In  this 
case  has,  however,  only  such  rights  of  lien 
upon  the  land  as  Bobbins  could  transfer, 
and  such  as  he  did  transfer,  on  the  19th  of 
March,  18S9,  by  his  assignment  of  the  notes 
and  mortgage.  He  does  not  In  his  com- 
plaint allege  any  assignment  to  liim  of  any 
other  Hen  than  was  created  by  the  mort- 

§age,  his  allegation  being  that  "on  the  19th 
ay  of  March.  1880,  for  a  valuable  and  suffi- 
cient consideration,  said  plaintiff  par- 
chased  said  mortgage  and  notes  from  said 
A.  S.  Robblns,  who  then  and  there  duly  a«- 
slgueil,  transferred,  set  over,  and  dellvereil 
the  same  to  the  plaintiff; "  and  the  finding 
of  the  court  Is  in  u^conlance  with  this  al- 
legation. We  have  seen  above  chat  as  the 
asHlgnee  of  Bobbins  he  is  not  entitled  to 
asKert  anv  vendor's  lien  in  his  own  behalf. 

Sf-ction  1186,  Code  Civil  Proc.  declares 
that  "the  liens  provided  for  in  this  chap- 
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ttii-  are  preferred  to  any  Ueo,  mortgafce,  or 
other  incumbrances  wbicb  may  have  at- 
tached subsequent  to  the  time  when 
*  *  •  the  materials  were  commenced  to 
be  turnished."  Iniismuch  a8  the  only  lien 
which  the  plalatlH  han  1b  that  ol  his  mort- 
gage, which  did  not  attach  to  theland  un- 
til January  6, 1889.  and  as  the  respondents 
commenced  to  rurnish  the  materials  (or 
which  thnlr  lien  was  allowed  prior  to  that 
date,  it  follows  that  their  lien  was  pre- 
ferred to  tlie  lien  of  the  plalntin.  Nor  do 
the  provisions  of  section  2898  of  the  Civil 
Code  give  to  the  plaintiff,  under  the  facts 
of  this  case,  priority  for  the  lien  of  his 
mortgage  In  disregQrd  of  this  section.  Sec- 
tion 1192,  Code  Civil  Proc,  provides  that 
"every  building  »  •  •  constructed  up- 
on any  lands  with  the  knowledge  of  the 
owner,  or  the  person  having  or  claiming 
any  interest  therein,  shall  be  held  to  have 
been  constrncted  at  the  instance  of  such 
owner,  or  person  having  or  claiming  an  in- 
terest therein,  and  the  interest  owned  or 
claimed  shall  be  snbject  to  any  lieu  filed  In 
accordance  with  the  provisions  of  this 
chapter.**  unless  such  person  shall  give 
notice  that  he  will'  not  be  responsible  for 
thesanie.  Notonly  didnobhlnsfalitogive 
any  such  notice,  but  the  court  findH  that 
he  "consented  to  and  advised  the  construc- 
tion of  said  dwelling-house."  Although 
he  was  not  the  "owner"  of  the  lands  until 
January  5,  1889,  yet  by  virtue  of  his  con- 
tract with  OriHes,  be  was  until  that  date, 
and  for  several  months  prior  to  the  time 
wbeo  the  respondents  began  to  furnish 
materinlB,  a  "  person  having  or  clalmiug 
an  Interest  therein,"  and  that  interest,  to 
its  entire  extent,  became  subject  to  their 
lien.  The  principle  upon  which  liens  are 
allowed  In  favor  of  mechanics  and  mate- 
rial-men is  that  their  labor  and  materials 
have  given  value  to  the  buildings  upon 
which  they  have  been  expended,  and  that 
it  is  inequitable  that  the  owner  of  the 
land,  who  has  contracted  with  them  for 
such  improvement,  or  who  has  stood  by 
and  seen  the  improvement  In  progress 
without  making  objection,  should  have 
the  benefit  of  their  expenditures  without 
making  compensation  therefor.  Even  in 
the  absence  of  the  foregoing  provisions  of 
the  Code,  it  would  be  In  contravention  of 
well-established  rales  if,  under  the  facts  of 
this  case,  the  lien  of  Kobblns  should  have 

Sriorlty  over  that  of  the  respondents, 
[aving  advised  the  construction  of  the 
dwelling-house  upon  land  tben  owned  by 
bim.  under  the  most  elementary  principles 
of  equity  he  would  not  be  jjermltted  to 
avail  himself  of  this  increased  value  for 
the  purpose  of  enhancing  his  own  security 
at  the  expense  of  those  who  had  them- 
selves given  value  to  the  land.  There  was 
no  error  in  allowing  to  Clark  and  Hum- 
phreys, as  a  portion  of  their  claim,  the 
sum  of  f  190  for  certain  glass  used  in  the 
building.  The  courtfound  that  Clark  and 
Humphreys  furnished  to  the  defendant  R. 
C.  Hunieston  materials  of  the  value  of 
92,037.84,  to  be  used  In  the  construction  of 
the  dweiting-lionse,  and  that  "of  anri  in- 
cluded in  said  amount  is  a  claim  for  glass 
amounting  to  f  19U.  furnished  by  the  firm 
ol  Schlesinger  &  Ooldwater, "  and  that 
Schleslnger  &  Ooldwaterretused  to  deliver 


the  same  until  paid  lor.  The  court  does 
not  find  that  Schleelnger  &  Ooldwater 
furnished  the  glass  tu  Humeston,  hut  does 
find  that  the  material  furnished  by  Clark 
and  Humphreys  to  Hunieston  wan  of  the 
above  value,  and  that  in  thisamount  was 
this  claim  for  glass  which  Schieslnger  & 
Goldwaterrefnsed  to  deliver  until  paldfor, 
and  that  Clark  and  Hnmplireys  paid 
Schieslnger  &  Ooldwater  for  the  glass. 
These  findings  are  entirely  consistent  with 
the  fact  that  Clark  and  Humphreys  agreed 
with  Humeston  to  furnish theglassfor  the 
dwelling-house,  and  for  that  purpyee 
bought  the  same  from  Schieslnger  &  Oold- 
water, but  that  Schieslnger  &  Ooldwater 
refused  to  deliver  the  giaas  to  them  until 
It  was  paid  for,  and  that  thereupon  Clark 
and  Humphreys  paid  for  the  glass,  and 
furnished  It  according  to  their  contract 
with  Humeston.  As  the  appeal  Is  taken 
upon  the  Judgment  roll  without  any  bill 
of  exceptions,  we  must  assume  that  the 
evidence  was  sufficient  to  support  all  th? 
findings  of  the  court.  The  foregoing  prin- 
ciples, which  give  priority  to  the  lien  of 
Clark  and  Humphreys,  are  also  applicable 
to  the  Hen  of  McCarthy.  We  cannot  say 
that  the  description  of  the  landlntheclalm 
of  lien  filed  by  him  is  not  "sufilcient  for 
identification."  Code  CiWl  Proc.  §  1187. 
The  Judgment  of  the  court  below  Is  af- 
firmed. 

We  concur:  Patbrson,  J. ;  Oaboutte,  J. 


.    (87  Cal.  OB) 

Shatto  v.  Crocker.  (No.  18,730.) 
(.Supreme  Court  of  Calif<ymla.   Feb.  7,  1891. ) 

Haliciodb  Pbosbcotion— In jubt  to  Fbbungs— . 
Objections— Etidbnok. 

1.  Id  an  actioa  for  malicious  proeecotion, 
damans  for  injury  to  pU^tifPs  feeling  caused 
by  the  arrest,  are  recovmnble  under  a  general 
allegation  of  damages. 

2.  AxL  objection  to  the  admission  as  a  whole 
of  a  copy  of  tbe  record  of  the  proceedings  in  the 
criminal  trial,  whlon,  by  Code  Crlm.  Proc.  Cal. 
S  913,  is  made  prima  facie  evidence  of  the  facts 
therein  stated,  is  properly  overruled  where  the 
fnadmisBible  wrttons  of  uie  copy  are  not  speci- 
fied in  the  obfeetion. 

Department  1.  Appeal  from  superior ' 
court,  Los  Angelesconnty ;'  H.  K.  S.  O'Mkl- 

VENY,  Judgfi. 

J.  M.  Dutnroo,loT  appellant.  Andersoti, 
Fitzgerald  &  Andersoo,  for  respondent. 

Patehson,  J.  Tbislsan  action  for  dam- 
ages, occasioned  by  themalicious  prosecu- 
tion of  a  criminal  action  against  the  plain- 
tiff before  a  Justice  of  the  peace  of  Los 
Angeles  county.  The  findings  of  the  court 
were  in  favor  of  the  plalntm,  and  judg- 
ment was  entered  against  tbe  defendant 
for  the  sum  of  ^400  and  costs.  Api^ellant 
claims  that  tbe  court  erred  in  pennltttng 
the  plaintiff  to  testify  to  the  injury  to  his 
feelings  caused  by  the  arrest,  the  only 
special  damages  alleged  being  $25,  paid  an 
attorney  for  the  defense  of  the  respondent 
In  a  criminal  action,  and  95U  loss  on  ac- 
count of  detention  from  business  for  two 
days.  Wo  think  that  the  evidence  was 
properly  allowed  under  the  general  allega- 
tion as  to  damages.  Bodily  pain  and 
suffering  come  under  the  head  of  general 
damages,  because  they  result  naturSly  and 
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directly  from  bodily  harm;  and  Injurlee 
to  the  leellDgB  flow  as  naturally  and  as  di- 
rectly from  treatmentlike  thatcoinplalned 
of  herein.  ISnth.  Dam.  pp.  703-706.  Appel- 
lant contends,  also,  that  tliecourt  erred 
in  overruling blsobjectiou  tu  the  Introduc- 
tion In  evidenced  copies  of  the  complaint, 
warrantot  arrest,  proceediags.and  docket 
entries  in  tbe  criminal  action  tried  before 
the  justice  of  the  peace,  certified  by  the 
latter.  The  papers  were  attached  togeth- 
er, and  were  objected  to  as  a  whole.  They 
Included  a  certified  copy  of  the  entries  ia 
the  docket.  Such  copy  Is  made  prima  facie 
evidence  of  the  facts  stated,  by  the  provis- 
ions of  section  912.  Code  Crlm.  Froc.  As 
some  of  the  evidence  offered  as  a  whole 
was  admissible,  and  as  appellant  failed  to 
specify  auy  particular  portion  to  which 
he  addressed  his  objection,  there  was  no 
error  in  tlie  ruling  of  the  coui't.  Board  v. 
Keen  an.  55  (^al.  047.  Furthermore,  it  ap- 
pears from  the  defendant's  own  evidence 
that  be  prosecated  the  case  referred  to, 
and  tbat  the  plaintiff  was  acqoltted. 
Judgment  and  order  affirmed. 

We  concar :  Hahsibon, J. ;  Qaroutta, J. 

W  Cat  M)   

In  re  Corkbb's  Estate.   (No.  18,941.) 

Corker  v.  Corker. 
(Supreme  Court  of  CdUfomia.  Feb.  9, 1891.) 
Wills— Bbvooation  bt  MA.Riui.QB— Uasbuos 

CONTIUOT. 

1.  TTnder  Civil  Code  Cal.  i  1299,  which  de- 
clares that  a  will  U  revoked  by  the  sabseqaent 
marriage  of  testator  and  the  survival  of  the  wife, 
unless  provision  has  been  made  lor  her  by  "mar- 
riage contract,  **  and  which  ^ovides  that  no  other 
evidence  to  rebut  the  presumption  of  revocation 
shall  be  received,  the  marriage  contract,  to  rebut 
sucb  presumption,  must  purport  on  its  face  to 
make  provision  for  the  wife  in  lieu  of  testa- 
mentaiy  provision,  and  the  court  cannot  receive 
any  evidence  of  the  intention  of  the  parties,  or 
their  relative  conditions  of  wealth  at  the  time  it 
was  executed,  or  the  effect  which  will  result 
from  its  enforcement 

±  A  deed  of  separation  between  husband 
and  wife,  which  refers  to  a  conveyance  of  land 
executed  to  the  wife  by  the  husband,  in  ctmsider- 
ation  of  which  she  releases  him  from  hts  muital 
^obligations,  and  renounces  all  claim  to  his  prop- 
erty after  his  death,  but  which  does  not  indicate 
that  either  of  the  parties  had  in  mind  the  sub 
ject  of  a  will  executed  by  the  husband  before  his 
marriage,  or  that  the  instrument  was  executed  in 
lieu  of  testamentary  provision  for  her,  is  not  a 
"marriage  contract,"  within  the  meaning  of  the 
above  sectiouj  so  as  to  rebut  the  presumption  of 
revocation  arising  from  the  subsequent  marriage; 
and  it  is  the  duty  of  the  probate  court  to  deny 
the  probate  of  the  will,  without  Inquiring  into 
the  reasonabieness  of  the  consideration  for  the 
wife's  release  of  the  husband,  provided  for  in  the 
deed  of  separation. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  H.  Clark, 
Judge. 

Smith  &  ?iortbrnpt  for  appellant.  JB. 
Baxter  and  Wtlta,  Gntbrie  A  £ae,  for  re- 
spondent. 

Harrison,  .T.  John  R.  Corker  died  In 
the  county  of  Los  Angeles,  September  12, 
18S9.  leaving  a  writing  purporting  to  be 
hlH  last  will,  which  was  executed  Decem- 
ber VI,  1SS3;  and  on  September  18,1880, 
John  F.  Corker,  who  was  named  therein 


as  executor,  presented  the  same  to  the  bu- 

perior  court  ut  said  county,  together  with 
bis  petition  for  Its  probate,  and  the  issu- 
ance to  him  of  letters  testamentary  there- 
on. To  this  petition  the  respondent,  Au- 
relia  J.  Corker,  flled  written  opposition, 
ailing  that  the  said  will  bad  been  re- 
voked by  reason  of  the  marriage  of  the  de- 
cedent to  her  fiubsequent  to  Its  execotiun, 
and  tbat  no  provision  bad  been  madefor 
her  either  in  the  will  or  by  marriage  con- 
tract. To  this  opposition  the  petitioner 
answered,  alleging  that  after  such  mar- 
riage, and  prior  to  the  9th  of  October,  18S8, 
the  decedent  and  contestant  matually 
agreed  to  separate  and  live  apart,  and  "In 
pursnancpof  said  agreement  the  said  John 
R.  Corker  and  Aurella  J.  Corker,  on  said 
Uth  day  of  October.  1888.  entered  into  a 
marriage  contract,  or  agreement  in  writ- 
ing," under  their  bands  and  seals,  which 
was  duly  acknowledged,  and  recorded  In 
the  office  of  the  county  recorder  of  Los- 
Angeles  county;  and  tbat  iDconsideratlon 
of  the  covenants  In  said  marriage  con- 
tract contained,  "and  as  settlement  and 
divlRioD  of  all  their  property  riKhts,  the 
said  John  R.  (Worker,  on  said  9th  day  of 
October,  1888,  executed  to  Aurelia  a  deed' 
for  certain  real  estate  In  Los  Angeles 
county,  (describing  the  same,)  of  which 
she  thereupon  took  the  possession,  and 
tbat  they  then  separated,  and  nerer  aftw 
resumed  marriage  relations.  The  follow- 
ing Is  the  instrument  referred  to  In  bis  an* 
swer  as  a  marriage  contract  or  agree- 
ment: "It  Is  agreed  by  and  between  Au- 
rella J.  Corker  and  John  R.  Corker,  hus- 
band and  wife,  of  Los  Angeles  city  and 
county,  state  of  California,  as  follows: 
The  said  Aarella  J.  Corker,  in  considera- 
tion of  the  said  John  R.  Corker  conveyiag^ 
to  her,  Dy  good  and  stifQclentdeed  thisday 
executed,  contemporaneous  herewith,  the 
lands  therein  described,  dof^s  hereby  re- 
lease and  absolve  him,  the  said  John  R. 
Corker,  from  In  any  manner  contributing 
to  her  support  as  his  wife  or  otherwlae, 
during  their  and  each  of  their  natural 
lives.  Tbat  she  releases  and  conveys  to 
him  all  right,  claim,  or  interest  that  she 
may  have  In  or  to  all  community  prop- 
erty which  has  been  or  shall  hereafter  be 
acquired  by  her  said  husband;  all  right 
or  claim  to  alimony,  or  attorney's  fees, 
costs,  or  support  in  any  manner  during 
litigation  ur  otherwise,  are  for  the  same 
consideration  (in  case  a  proceeding  for 
the  dissolution  of  the  marriage  between 
them  is  instituted  by  either  party  hereto) 
is  hereby  released,  and  the  said  John  K. 
Corker  is  absolved  and  discharged  there- 
from; and  for  the  same  conslderatlun  she 
releases  all  right,  claim,  or  Interest  that 
she  may  have  by  law  or  otherwise  In  or 
to  any  property,  real  or  personal,  that  he 
may  have  at  the  time  of  his  death,  or  to 
which  he  may  then  be  entitled,  and  all 
right,  claim,  and  Interest  In  or  to  bis  es- 
tate after  he  is  dead.  In  consideration  of 
the  foregoing,  the  said  John  R.  Corker 
has  conveyed,  and  does  hereby  again  con- 
vey, sell,  and  assign  and  set  over,  to  the 
said  Anrella  J.  Coricer,  as  her  own  sepa- 
rate property,  the  lands  and  premises  de- 
scribed In  said  deed  of  even  date  herewith, 
to  have,  bold,  and  convey  the  same  wlth- 
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ODt  let  or  faindrance  from  blm,  collect,  re- 
ceive, hare,  and  enjoy  tbe  rents  and 
profltB  tberdTrom,  and  dlscbarges,  releaies, 
and  absolves  her  and  her  property  now 
or  berealter  acquired  by  her  from  any.  all, 
and  every  rl^bt,  claloi,  or  interest  wliicta 
he  may  have  therein  because  the  same  be- 
In^  in  law  community  property.  And  it 
is  further  mutually  agreed  between  the 
parties  hereto  that  they  will  each  support 
and  maintain  thentselTes,  sell,  convey, 
parcbase,  mortgase,  and  doallbuslnww  re- 
gardless of  the  other,  tbe  same  as  It  they 
were  unmarried ;  tbe  intention  beins  to 
hereby  settle  now  and  forever  all  property 
rlKhts  and  interests  and  relieve  each  other 
of  all  obligations  growlnf?  out  of  or  Im- 
posed by  their  marital  relations,  as  far  as 
they  can  under  tbe  law;  and  they  hereby 
agree  that  they  will  Immediately  separate 
and  live  apart  from  each  other.  As  there 
are  no  children  born  of  said  roarriafce.and 
none  have  been  adopted  by  them,  there 
are  none  to  be  provided  for  by  the  parties 
hereto.  In  witness  whereof  the  parties  to 
this  QfEreement  have  bei*eunto  set  their 
bands  and  seals  this  9th  day  of  October, 
188S.  [Seal.]  Aurrlia  J.Cokkbr.  [Seal.] 
JoBN  B.  Corker.  "  At  the  heaHng  upon 
these  Issues  tbecontestant,  forthe  purpose 
of  deteatln((  tbe  effect  of  the  instrument  of 
October  9, 18SS,  offered  evidence  to  show 
that  the  property  conveyed  to  ber  In  con- 
slderntion  of  its  execution  was  her  sepa- 
rate property,  and  that  consequently  thg 
a^rreement  made  no  "provision"  lor  her, 
and  was  without  consideration.  The 
court,  In  Its  decision,  toolc  this  view  of  the 
transaction,  and  found  that  the  property 
so  conveyed  to  her  had  for  a  long  time 
prior  thereto  been  her  separate  property ; 
that  there  was  no  other  consider^lon  for 
the  execution  of  tbe  agreement;  mat  the 
agreement  Itself  was  not  fair  and  reason- 
able in  Its  terms;  that  the  release  therein 
by  the  wife  was  not  founded  upon  sufB- 
clent consideration ;  and  thatno  provision 
had  been  made  for  ber  by  the  decedent, 
either  by  marriage  contract  or  In  the  will; 
and  thereupon  denied  probate  to  tbe  will. 
A  motion  for  a  new  trial  was  made  by  the 
proponent  upon  tbe  ground  that  the  evi- 
dence was  Insufficient  to  Justify  tbe  find- 
ings of  the  court  that  the  property  so 
conveyed  to  the  wife  was  her  separate 
property,  or  that  the  agreement  of  Octo- 
ber 9,  1888,  was  without  any  other  consld- 
eratlijn,  or  was  not  fair  and  reasonable  in 
Its  terras:  and,  also,  Its  finding  that  no 
provision  had  been  made  tor  ber  by  mar- 
riage contract.  The  motion  for  a  new 
trial  was  denied,  and  from  this  order  the 
proponent  has  appealed  to  This  court. 

Section  1299  of  the  CMvil  Code  is  as  fol- 
lows: "If,  after  maklns:  a  will,  the  testa- 
tor marries,  and  tbe  wife  survives  the  tes- 
tor,  the  will  is  revolted,  unless  provision 
has  been  made  for  ber  by  marriage  con- 
tract, or  unleas  she  Is  provided  for  In  tbe 
will,  or  In  such  way  mentioned  therein  as 
to  show  an  Intention  not  to  make  such 
provision;  and  no  other  evidence  to  re- 
but the  presumption  of  revocation  must 
be  received."  The  term  "marriage  con- 
tract," as  found  in  this  section,  is  not  de- 
fined Id  tbe  Code.  The  section  itself  is 
nearly  identical  with  section  12  of  the  act 


concerning  wills,  passed  April  10,  ISoO.  At 
that  time  the  legislature  had  before  it  the 
bill  defining  the  rights  of  husband  and 
wife,  which  became  a  statute  April  17, 
1850,  (St.  1860.  p.  254,)  and  which  con- 
tained a  chapter  headed  "  Marriage  Con- 
tracts," An  esamlnatlon  of  the  sections 
In  that  chapter  will  show  that  the  term, 
as  used  therein,  refers  entirely  to  £^nte- 
nuptlal  contracts:  and  it  is  fairly  pre- 
sumable that  tbe  "marriage contract"  re- 
ferred to  In  section  12  of  the  act  concern- 
ing wills  (now  section  1299  of  the  Civil 
Code)  Is  the  one  referred  to  In  the  act  of 
April  17.  iSoO,  deflning  the  rights  of  hus- 
band and  wife.  When  the  Civil  Code  was 
adopted,  this  term  In  the  chapteron  "  Hus- 
band and  Wife"  was  chan^d  to  "Mar- 
riage Settlement"  and  "Contract  for  Mar- 
riage Settlement,"  (Civil  Code,  SSIH-ISI;) 
and.  In  consideration  of  the  provisions  of 
section  5  of  the  Civil  Codo,  we  must  pre- 
sume that  the  "marriage  settlement" 
found  in  these  sections  Is  the  same  as  the 
"marriage  contract"  found  in  the  act  of 
April  17,  1850,  and  consequently  tbe  same 
as  tbe  "  marriage  contract' "  referred  to  in 
section  1299  of  the  Civil  (;ode. 

Stewart,  In  his  treatise  on  Marriage  and 
Divorce,  §  82,  says:  "Contracts  or  convey- 
ances, in  contemplation  of  marriage, 
whereby  property  is  prtimlsed  toorsettled 
on  either  orboth  of  the  parties,  by  either  or 
both  of  the  parties,  or  by  a  third  party; 
and  contracts  whereby  either  or  each  of 
the  parties  releases  or  modifies,  ur  agrees 
to  release  or  modify,  his  or  her  property 
rights,  which  would  otherwise  arise  from 
the  marriage, — arecalled  '  marriage  settle* 
ments' or 'contracts.'"  And  In  thesame 
section  he  also  says:  "Marriage  settle- 
ments made  after  marriage,  unless  in  pur- 
suance of  antenuptial  articles  or  agree- 
ment, are  simply  contracts  between  hus- 
band and  wife."  It  Is  unnecessary,  how- 
ever, to  decide  in  this  case  whether  the 
marriage  contract  referred  to  in  section 
1299  is  limited  to  antenuptial  contract8,or 
whether  a  post-nuptial  agreement  bet  ween 
husband  and  wife  may  be  so  framed  as  to 
constitute  such  a  marriage  contract,  Inas- 
much as  the  Instrument  heroisa  post-nup- 
tial agreement,  which  does  not.  in  terms, 
purport  to  be  a  marriage  contract.  Sec- 
tion 1299  unequivocally  declares  that,  ex- 
cept In  the  instances  therein  specified,  "If 
after  making  a  will  tbe  testator  marries, 
and  tbe  wife  survives  the  testator,  the 
will  is  revoked."  When  the  will  Is  offered 
for  probate,  the  surviving  wife.  In  order 
to  defeat  its  probate,  need  only  show  that 
she  was  married  to  the  testator  subse- 
quent to  its  execution.  The  burden  is 
then  cast  upon  the  proponent  to  show 
the  existence  of  oneof  theconditlons  which 
except  It  from  this  rule.  If  tbe  wife  Is  not 
mentioned  In  tbe  will,  he  must  show  tnat 
"provision  has  been  made  for  her"  by 
"marriage  contract."  And,  in  order  to 
emphasize  the  rule  that  the  Instrument  it- 
self is  the  only  mode  of  proof,  the  section 
further  declares:  "And  no  other  evidence 
to  rebut  the  presumption  of  revocation 
must  be  received."  The  plain  meaning  of 
this  clause  Is  that,  unless  the  Instrument 
shows  upon  its  face  that  It  is  a  "  marriage 
contract"  within  the  meaning  of  the  sec- 
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tion.  and  tbat  by  it  "prorlaion"  bos  been 
made  for  tbe  wife,  aod  that  such  provis- 
ion WBB  intended  to  take  tbe  place  of 
testamentary  provision  for  her,  the  will  is 
revoked.  The  wife  is  not  called  upon  to 
introduce  any  further  proof,  and  the  pro- 
ponent Is  limited  in  bis  proof  to  the  mar- 
riage contract  ItBeU.  Nor  can  tbe  court 
receive  any  evidence  for  tbe  purpose  of 
BhowinR  tiie  Intention  of  the  parties  to 
tbo  Instrument,  or  their  relative  condi- 
tions of  wealth  at  the  time  it  was  execut- 
ed, or  the  effect  which  will  result  from  its 
enforcement.  If  thelnstrument  is  a  "mar- 
riage contract,"  and  purports  to  make 
"provision" for  the  wife,  the  court  can- 
not inquire  Into  tbe  character  or  extent  or 
reasonableness  of  such  "provision"  any 
more  than  It  can  in  other  contracts  be- 
tween parties  who  are  sai  Juris.  If  the 
parties  are  themselves  satisfied  with  the 
"provision,"  it  Is  not  for  the  court  to  sub- 
stitute its  judgment  for  theirs  as  to  its 
sufficiency.  So  long  as  tbe  execution  of 
tb6  contract  Is  not  Impeached,  It  Is  as 
binding  upon  the  parties  as  would  be  any 
other  contract.  If  the  instrument  does 
not  on  its  face  purport  to  make  provision 
for  the  wife  In  lieu  of  testamentary  pro- 
vision, the  court  cannot  receive  evidence 
of  any  character  for  the  purpose  of  show- 
ing that  such  was  thelntentionof  the  par- 
ties. The  provision  of  the  statute  forbid- 
ding any  other  evidence  than  tbe  contract 
Itself  is  peculiarly  appropriate  to  all  post- 
nuptial agreements.  As  the  husband  and 
wife  can  enter  into  any  engagement  or 
transaction  \vith  each  other  respecting 
property,  which  either  might.  If  untnar- 
ried,  (Civil  C6de,§  15S,)  such  an  agi*eement 
made  by  them  ought  not  to  rective  a  con- 
structlnn  that  does  not  appear  upon  Its 
face  to  have  been  Us  object,  or  which  will 
operate  a  different  result  from  that  which 
is  fairly  deduclble  from  Its  terms.  If  the 
husband  and  wife  have,  each  of  tbem,  sep- 
arate property,  and  they  choose  to  deal 
with  each  other  respecting  It,  either  by 
way  of  exchange  or  purchase  and  sale, 
snch  dealing  should  not  be  made  tbe  pre- 
text of  asserting  some  right  which  does 
not  appear  from  the  terms  of  the  Instru- 
ment to  have  been  in  their  ralnds.  If  the 
hufiband  during  tbe  mniTlage  makes  to  his 
wife  a  conveyance  of  certain  property, 
such  conveyance  ought  to  be  regarded  as 
a  gift,  rather  than  a  "provision"  for  her, 
which  would  prevent  bis  antenuptial  will 
from  being  revoked  by  his  marriage. 

The  instrunient  executed  between  Corker 
and  his  wife  partakes  more  of  the  nature 
of  a  deed  of  separation  than  of  a  marriage 
contract.  It  does  not  purport  to  make 
any  "provision"  for  the  wife;  nor  is  there 
anything  In  its  terms  that  indicates  that 
either  of  the  parties  had  In  mind  the  sub- 
ject of  a  win,  or  that  tho  Instrument  was 
executed  In  lieu  of  making  testamentary 
provision  for  her.  It  refers  to  another  In 
strument  executed  to  her  by  her  busbund, 
In  consideration  of  which  she  releases  him 
from  certain  mnrltal  obligations.  The  in- 
strument Itself  does  not  contain  any  of 
the  elements  of  a  "marriage  contract." 
As  soon  as  this  Instrument  was  presented 
to  the  court,  and  tlie  court  saw  from  an 
nspection  ol  It  that  It  was  not  a  mar* 


riage  contract,  its  power  under  the  pro- 
ceedings b^ore  it  was  limited  to  deoying 
probate  to  the  will.  After  It  had  been 
shown  that  there  was  no  marriage  cod- 
tract  in  which  provision  had  been  made 
for  the  wife,  the  court  was  only  required 
to  determine  the  person  who  had  tbe 
right  to  administer  upon  the  estate. 
Woatever  rights  of  property  paaaed  andw 
the  contract,  or  whether  It  could  be  en- 
forced, or  whether  the  widow  has  any 
right  In  the  estate  of  her  deceased  hna- 
band,  are  questions  that  may  arise  when 
distribution  of  the  estate  shall  be  sought, 
but  could  not  then  be  Investigated.  Sit- 
ting at  that  time  merely  as  a  court  of  pro- 
bate, It  had  no  Jurisdiction  to  Inquire  Into 
the  sutflciency  of  the  consideration  for 
which  tbe  deed  to  the  wife  was  execated, 
or  for  the  release  then  executed  by  herto 
her  husband,  or  whether  the  property  de- 
scribed In  the  dee<1  to  her  was  at  the  time 
of  its  execution  her  separate  property,  or 
whether  the  contract  itself  was  fair  ur  rea- 
sonable. Its  findings  and  determinations 
upon  these  subjects  werewltbout  authori- 
ty, and  binding  upon  no  one.  These  ques- 
tions could  be  presented  and  determined 
only  in  a  tribunal  having  Jurisdiction  to 
Inqnire  into  them,  and  whe»v  the  parties 
who  would  be  affected  thereby  would 
have  an  opportunity  to  be  heard.  The 
court  seems  to  have  reached  this  conclu- 
sion,  since  in  Its  Judgment  It  merely  de- 
clared that  the  will  was  revoked,  and 
therefore  denied  it  probate.  'Whether  the 
evidence  before  the  court  was  sufllelent  to 
justify  Its  findings  upon  the  other  propo- 
sitions Is  Immaterial.  If  there  was  suffi- 
cient evidence  to  Justify  its  finding  of  the 
ultimate  tact  that  no  provision  had  been 
made  U>r  the  wife  by  any  marriage  con- 
tract, mat  decision  or  finding  Is  not  Im- 
paired by  the  fact  that  there  was  not  suffi- 
cient evidence  to  justlly  the  immaterial 
findings  which  It  made;  and  its  order 
denying  a  new  trial  was  correct,  and 
should  be  affirmed ;  and  It  is  so  ordered. 

We  concur:  Oaboitttb,  J.;  Pathbson.J. 


(5  N.  M.  510) 

Tkrbitory  v.  Kee. 

(Supreme  Court  of  New  Mexico.    Jan.  Term, 
1891.) 

Criminai.  Law — ^Dirbctixo  Verdict. 

Uoder  tbe  constilational  provision  which 
guaranties  to  persons  accused  of  crime  the  Ti0A 
of  trial  by  jury,  the  court,  In  a  criminal  caae^ 
has  no  power  to  direct  the  jury  to  convict,  though 
the  evtaCQce  of  guilt  is  overwhelmiag. 

Appeal  from  district  court,  Beraallllo- 

county. 

The  ease  is  briefly  stated  in  the  stipula- 
tion, which  Is  filed  in  place  of  and  consti- 
tutes the  entire  record,  and  reads  as  fol- 
lows: *'In  this  cnnseltls  stipulated  by 
and  between  the  respective  counsel  that 
the  defendant,  Joe  Kee,  a  Chlnamun,  was 
Indicted  and  tried  upon  a  good  and  suffi- 
cient Indictment,  duly  returned  by  a  regu- 
larly organized  grand  jury  of  Bei-nallllo 
Co.,  New  Mexico,  for  the  crime  of  embeizle- 
mcnt  at  said  term:  that  the  defendant, 
by  a  good  and  sufficient  plea,  when  ar- 
raigned on  said  Indictment,  pleaded  '  not 
guilty ; '  that  during  said  trial  all  tbe  wl^ 


Digilized  by 


Google 


TEKBITORY  t».  KEE. 


925 


nessea  lntroduce<1  on  the  part  of  the  terri- 
tory were  Llssie  McGrath,  (who  was  the 
principal  or  prosecuting  witness,)  James 
U.  Smith,  the  policeman  who  made  the 
arrest,  and  R.  6.  Myers,  the  Justice  who 
bound  the  defendant  over,  and  all  of 
whose  evidence  tended  to  prove  that  In 
about  September,  18S7,  the  defendant,  at 
the  reqneHt  of  Llszle  McGrath,  entered  her 
employ  as  cook  and  general  servant  at 
Albuquerqne,  In  said  county,  at  a  salary 
of  ten  dollars  a  week;  that  during  the 
course  of  bis  employment  the  defendant, 
at  the  request  of  said  Lizzie,  several  times 
carried  her  bank-book  and  cash  to  the 
First  National  Bank  of  said  Albuquerque, 
and  deposited  the  cash  to  her  .credit; 
that  on  the  16tb  day  of  September,  1887, 
again  at  her  request,  the  defendant  took 
her  bank-book  and  one  hundred  and  sixty 
dollars  in  gold  ond*  silver  coins  of  the 
poinage  of  the  United  States  and  iu  cur- 
rency, issued  under  the  laws  of  the  United 
States,  and  went  out  to  go  to  the  bank 
as  usual,  bat  instead  of  going  to  the  First 
National  Bank,  went  to  Hope's  comer 
faro-bank.  In  said  Albuquerqae,  and  there 
proceeded  to  gamble  the  aforesaid  money 
against  the  game  and  bank  until  he  had 
bat  twenty-flve  dollars  of  It  left,  at  which 
time  he  was  arrested;  that  said  sum  of 
twenty-five  dollars,  together  with  twen- 
ty dollars  the  said  Lizzie  owed  htm  tor 
two  weeks*  wages,  left  the  defendant 
'  short  in  his  accounts '  to  the  said  Lizzie 
in  the  sum  of  one  hundred  and  fifteen  dol- 
lars, and  that  said  above-named  witnesses 
also,teetlfled  that  the  defendant  at  differ- 
ent times  admitted  to  each  of  them  the 
above  state  of  facts ;  that  the  only  defense 
made  was  the  giving  in  of  the  defendant's 
plea  of  '  not  guilty '  and  the  following  tes- 
timony by  the  defendant  himself:  Joe 
Kee.  the  defendant,  being  duly  sworn, 
testified  as  follows:  'Question.  Will  you 
tell  the  truth  H  you  talk  to  the  jury  now? 
Answer.  No,  sir.  Q.  Will  you  speak  thv 
facts  it  you  talk  to  the  jury  now,  as  they 
occurred?  A.  Yes,  sir;  I  talk  some.  Q. 
Will  you  tell  right?  A.  Yes,  sir.  Q.  You 
won't  tell  any  lie?  A.  Ko.  Q.  Do  yon 
know  Lizzie  McGrath?  A.  Yea,  sir.  Q. 
Where  were  you  during  last  September]? 
Were  you  In  her  house  last  September,  the 
same  as  she  told  here  on  the  stand?  A. 
Yes,  sir.  Q.  What  were  you  doing  there 
in  that  house?  A.  Cooking.  Q.  What 
kind  of  a  house  is  that?  A.  Whore-house. 
Q.  How  much  did  she  give  yon  a  week 
for  cooking?  A.  Ten  dollars  a  week.  Q. 
Where  have  you  been  for  the  last  seven 
months?  (Objected  to  by  the  territory 
as  immaterial.  Sastained.)'  And  this 
was  all  the  testimony  produced  or  offered 
or  introduced  in  said  cause  on  the  part  of 
either  party.  And  thereupon  the  defend- 
ant, by  counsel,  movea  the  court  to  in- 
struct the  Jury  to  find  him  not  guilty,  tor 
the  reasons— Firsf,  because  the  evidence 
shows  that  the  money  was  received  from 
the  defendant's  principal,  and  not  from 
any  other  persou,  in  accordance  with  the 
words  of  the  ntatute;  second,  because 
there  Is  no  evidence  in  the  case  showing, 
or  tending  to  show,  that  the  money  given 
to  the  defendant  was  the  property  of  Llz- 
sie  McGrath;  and,  tit/ft/,  because  there  Is 


no  evidence  in  the  case  to  show  that  the 
defendant  appropriated  the  money  to  his 
own  use, — whieh  motion  was  denied  by 
the  court,  to  which  action  of  the  conrt 
the  defendant,  by  counsel,  then  and  there 
duly  excepted  and  still  excepts;  where- 
upon the  defendant's  counsel  then  asked 
permission  of  the  court  to  argue  the  case 
to  the  Jury  on  the  testimony,  but  thecourt 
denied  blm  such  permission,  to  which  ac- 
tion of  the  court  the  defendant  then  and 
there  excepted  and  stiU  excepts;  where- 
upon the  court,  of  Its  own  motion,  in- 
structed the  Jury  as  follows :  '  (^ntlemen 
of  the  Jury:  There  is  no  conflict  In  the 
evidence  in  this  case.  Therefore  you  are 
Instructed  to  fiod  the  defendant  guilty  as 
charged,  and  assess  his  puninhmeut  at  a 
fine  not  exceeding  five  thousand  dollara, 
or  to  Impriaonmentintheconutyjallorthe 
territorial  penitentiary  not  more  than  two 
years  nor  less  than  three  months.'  And 
thereupon  the  Jury,  by  direction  of  the 
courr,  found  the  defendant  guilty  as 
chatted  In  the  indictment,  and  assessed  his 
punishment  at  Imprisonment  In  the  territo- 
rial penitentiary  tor  the  term  at  two  years, 
to  which  action  of  the  conrt  In  so  Instruct- 
ing the  Jury  to  find  him  guilty  the  d^endant 
then  and  there  dnly  excepted  and  still  ex- 
cepts. That  thereafter,  in  proper  time,  the 
defendant,  by  counsel,  filed  his  motion  In 
arrest  of  Judgment  and  for  the  discharge  uf 
the  Ylefendant  from  custody,  which  mo- 
tion tbeconrtoverruled ;  that  the  grounds 
ot  such  motion  was  theactlon  ot  thecourt 
In  so  refusing  to  permit  counsel  for  de- 
fendant to  argue  the  case  to  the  Jury  In 
his  behalf,  and  the  action  of  the  conrt  in 
so  instructing  the  Jury  to  find  the  defend- 
ant guilty,  to  which  action  of  the  court  in 
so  overruling  the  said  motion  the  defend- 
ant at  the  time  dn!y  excepted  and  still  ex- 
cepts; that  thereafter,  upon  the  last  day 
of  said  term,  the  court  sentenced  said  de- 
fendant to  the  term  of  two  years*  penal 
servitude  in  the  terrltorital  penitentiary; 
that  on  said  last  day  ot  the  term  the  de- 
fendant filed  his  proper  affidavit,  and 
prayed  an  appeal  of  said  cause  to  the  sa- 

Kreme  court  ot  the  territory  of  New  Mex- 
!o,  which  was  dnly  granted,  and  the  time 
for  settling  and  filing  a  bill  of  exceptions 
In  the  cause  was  then  set,  and  thereafter 
from  time  to  time,  before  such  time  had 
expired,  duly  extended  to  the  Is t  day  of 
September,  A.  D.  18S8.  And  now,  the  re- 
spective counsel  having  agreed  upon  the 
foregoing  as  a  bill  of  exceptions  herein, 
they  respectfully  ask  the  court  that  the 
same  be  signed  and  sealed  and  made  of 
record  herein.  In  evidence  of  which  agree- 
ment the  said  counsel  hereunder  sli^n. 
Clifford  L.  Jackson,  District  Atty.,  rep- 
resenting the  territory.  Bernaud  S. 
EoDEY,  Atty.  for  Defendant.  Which  is 
hereby  done  this  2l8t  day  of  August,  1S8S. 
Wh.  H.  Brinrbh,  Presiding  Judge.  ** 

Lee,  J.,  {after  statlafr  the  facts  as 
above.)  Several  questions  are  raised  by 
the  record,  but  only  one  we  think  it  necefe- 
sary  to  consider,  as,  in  our  opinion.  In 
criminal  cases  it  is  not  In  the  province  or 
power  of  the  court  trying  the  ease  to  di- 
rect a  verdict  of  guilty,  no  matter  how 
strong,  clear,  and  unlmpeached  the  evl' 


Digilized  by 


Google 


926 


PACIFIG  BEPOBTEB.VOL.25. 


dence  may  be  on  tbe  part  of  the  proaeca- 
tion.  Under  the  constitutional  provisioD 
which  guarantiee  tu  personn  accutied  uf 
crime  tbe  rifcht  of  trial  by  jury,  an  accused 
pereon  has  in  every  cafle  where  be  has 
pleaded  "uot  guilty"  the  absolute  right 
to  hare  the  question  of  his  inoocence  or 
guilt  BUbmltted  to  the  Jury,  no  matter 
what  the  state  of  the  evidence  may  be. 
Tbe  ritclit  thus  granted  has  been  so  fully 
recognized  and  carefully  guarded  by  the 
courts  that  it  has  been  frequently  held 
that  it  cannot  be  waived  by  the  prisoner, 
and  that  a  trial  before  the  court  without 
a  Jury  is  erroneous,  even  where  it  takes 
place  witb  the  prisoner's  consent.  Tbe 
only  case  o!  respectErt)le  American  author- 
ity holding  the  contrary  proposition  Is 
'the  ruling  of  Justice  Hunt,  in  tlie  circuit 
court  of  the  United  States,  on  the  trial  of 
Susan  B.  Anthony  for  illegal  voting  at  a 
federal  election.  D.  S.  r.  Anthony,  U 
Blatcht.  200.  And  tbe  learned  Judge  in 
that  case  seems  to  baye  come  to  doubt 
the  correctness  of  his  ruling  on  the  ques- 
tion, as  subsequently,  when  the  officers 
of  the  election,  who  were  indicted  to- 
gether with  Miss  Anthony  for  the  sanie 
offense,  and  in  which  subatantiaily  the 
same  teetlmuny  was  introduced  on  the 
trial,  he  submitted  the  case  to  the  Jury. 
In  the  case  of  U.  8.  t.  Taylor,  11  Fed.  Rep. 
470,  Judge  McCbart  carefully  reviews  the 
rulings  of  Justice  Hunt  in  the  Anthony 
Case,  and  holds  the  contrary  doctrine.  In 
concluding  bis  opinion  he  says:  "It  Is 
now  well  settled  in  the  federal  courts  that 
in  civil  cases,  where  the  facts  are  undis- 
puted, and  the  case  turns  upon  qnestlons 
of  law,  the  court  may  direct  a  verdict  In 
accordant  with  its  opinion  of  tbe  law, 
but  the  authorities  which  settle  this  rnle 
hare  no  application  to  criminal  cases.  In 
a  civil  case  tlie  court  can  set  aside  the 
Ttrdict,  whether  it  be  for  the  plain  tiff  or 
defendant,  upon  the  ground  that  it  is  coo- 
trar.v  to  the  law  as  given  by  the  court; 
but  in  a  criminal  ease.  If  tbe  rerdict  Is  one 
of  acquittal,  tbe  court  hasno  power  to  net 
It  aside.  It  would  be  a  useless  form  for  a 
court  to  submit  a  civil  case  involvingonly 
questions  of  law  to  the  consideration  of  a 
jury,  where  the  verdict,  when  found,  if 
not  In  accordance  with  the  court's  view 
of  the  law,  would  be  set  aside.  The  same 
result  Is  accomplished  by  an  instruction 
given  In  advance  to  find  a  verdict  In  ac- 
cordance with  tbe  court's  opinion  of  the 
law.  But  not  so  In  criminal  cases.  A  ver- 
dict of  acquittal  cannot  be  set  aside,  and 
therefore,  if  the  court  can  direct  a  verdict 
of  guilty,  it  can  do  Indirectly  that  which 
it  has  no  power  to  do  directly.  By  bis 
plea  of  not  guilty  the  defendant  must  be 
understood  as  denying  the  truth  of  tbe 
information  or  indictment,  and  as  not 
conceding  the  truth  of  what  the  witnesses 
fojr  tbe  government  have  sworn  to.  This 
is  so,  notwitliatanding  the  fact  that  no 
witnesses  for  the  defendant  contradicted 
tbe  statements  of  the  witnesses  for  the 
prosecution.  In  this  condition  of  tbe  tes- 
timony it  was  the  right  of  the  Jury  to  pass 
upon  the  credibility  of  the  witness,  even 
if  unimpeached  as  to  character,  and  to 
consider  whether,  upon  applying  all  tbe 
tests  of  manner,  clear  or  confused  state- 


ment, prejudice,  and  accoracy  of  memory, 

they  were  to  be  believed.  It  was  within 
the  province  of  the  Jury  to  disbelieve  the 
witnesses  for  the  government.  And  ev«D 
in  civil  cases,  su  far  as  I  know.no  judge 
has  ever  gone  farther  than  to  aay.  when 
the  case  was  at  all  dependent  upon  oral 
testimony,  that  if  the  Jury  bdleved  all  the 
testimony  chey  should  find  for  the  plalntlR 
or  defendant.  Tbe  prraent  case.  In  itself 
considered,  la  of  little  consequence,  bat  tbe 
question  involved  Is  of  far-reaching  impor- 
tance; forif  the  powertodlrect  a  verdictot 
guilty  exists  in  this  case,  it  exists  and  may 
be  exercised  in  any  criminal  case,  however 
important,  and  even  It  the  punishment  be 
death.  In  view  of  tbla,  and  especially  Id 
view  of  the  opinion  above  cited  nf  Mr. 
Justice  HuNT.for  whose  judgment  I  enter- 
tain the  highest  respect,  I  have  considered 
tbe  case  wlthgreat  cAre.  I  have  also  con- 
Bulted  Mr.  Justice  Miller,  who  autbotisee 
me  to  say  that  he  concurs  In  the  nonclo- 
slon  which  I  have  reached."  The  rule  as 
stated  by  Justice  McCrart  Is  sustained  lo 
n.  S.  V.  Oibert.  2  Sum.  19,  as  it  is  there 
held  that  as  soon  as  It  Judicially  appean 
of  record  that  the  party  has  pleaded  not 
guilty,  an  issue  has  arisen  which  courts 
are  bound  to  direct  to  be  tried  by  a  jury. 
While  It  is  a  very  old,  sound,  and  valua- 
ble maxim  in  law  that  the  court  answer 
to  questions  of  law  and  tbe  Jury  to  facts, 
yet  every  day's  experience  evinces  that  la 
criminal  cases  Juries  assame  to  be  Judg^ 
of  the  law  as  well  of  the  facts.  And  wbile 
It  Is  tbe  law  and  the  theory  that  the  court 
will  instruct  the  jury  as  to  the  law  i/i  tlie 
case,  and  that  it  Is  tbe  duty  of  tbe  Jury  to 
receive  the  law  from  the  court,  yet  it  baa 
never  to  our  knowledge  been  claimed  that 
if  the  Jury  disregarded  the  law  as  laid 
down  by  the  court,  and  returned  a  general 
verdict  of  not  guilty,  the  court  can  set  It 
aside;  and  as  said  by  McCiiarv,  supra: 
"*If  this  caunot  be  done  Iiy  an  order  after 
verdict,  how  could  tbe  court  do  suttstan- 
tlally  tbe  aame  thing  by  an  Inscrnctlon  be- 
fore verdict? "  The  action  of  theconrtis 
the  same  in  either  case ;  It  Is  a  decisioB 
by  the  court  upon  tbe  law  and  facts  that 
the  accused  Is  guilty.  The  court  must  de- 
'^ermine  both  the  law  and  the  facts, 
whetlier  it  directs  a  verdict  of  guilty  or 
sets  aside  a  verdict  of  not  guilty.  Mc. 
Crary  cites  in  support  of  the  doctrine  laid 
down  by  him,  and  which,  we  think,  is  tbe 
correct  one,  the  following  authorities, 
some  of  which  go  to  tbe  full  extent,  that 
the  jury  are  exclusive  judges  of  the  law 
and  the  facts  in  criminal  cases.  Several 
of  them  are  exactly  in  point,  holding  that 
a  dti-ection  to  the  Jury  to  convict  is  erro- 
neous, notwithatandf  ng  overwhelmingevi- 
dence  of  guilt.  U.  S.  t.  Battiste,  3  Sum. 
243:  Com.  V.  Porter.  10  Mete,  (Mass.)  26S; 
Cora.  V.  Van  Tuyl.  1  Mete.  (Ky.)  1;  U.S. 
V.  Btockweil,  4  Cranch,  C.  C.  671:  Stettln- 
ius  V.  U.  S.,  5  Cranch,  C.  C.  .573;  Montee  v. 
Com..  3  J.  J.  Marsh.  132;  Sims  v.  State. 
43Ala.33;  U.S.  v. Hodge8,2 Wheeler, Crlra. 
Ca«.  477;  U.  S.  v.  Wilson,  Boldw.  78:  U.  S. 
V.  Fenwlck,  5  Cranch,  O.  C.  562;  U.  S. 
Greathouse,  2  Abb.  (U.  S.)  3i>4:  4  Bl. 
Comm.  361;  Tucker  v.  State,  .■>7  Ga.  503; 
Huffman  v.  State,  29  Ala.  40;  Perkins  v. 
State,  60  Ala.  154.  This  court, believing  the 
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law  to  be  as  expressed  In  the  anttaorities 
referred  to  and  cited,  holds  that  the  court 
below  erred  in  InstmctliiK  the  jury  to  And 
the  detendant  guilty,  and  in  overrulliifc 
the  motlun  ]n  arrest  of  Judginent.  Tbe 
judgnieut  is  therelore  reversed,  and  the 
canHe  remanded  lor  such  action  aa  may  be 
properly  taken  In  accordanc<»  with  the 
vlewfi  herein  expressed. 

O'Brien,  C.  J.,  and  McFie,  Seeds,  and 
Fkkeman-,  JJ.,  concur. 


(5  N.  M.  648) 

Salazar  v.  Lonowill. 

{Supreme  Court  of  New  Mexico.    Jan.  Term, 
1891.) 

EiECTMENT — ^Evidence — Ancient  I^egds. 

1.  In  ejectment,  two  aoolent  deeds,  which 
plaintiff  admits  were  iDsnfflcient  to  pass  the  title 
to  the  grantee  because  not  executed  in  accordance 
with  the  laws  of  Spain,  then  In  force  in  Kew 
Mexico,  are  inadmissible  to  show  color  of  title 
in  plaintiff,  who  claims  nnderthe  heirs  of  the 
grantee,  in  the  absence  of  evidence  that  the  gran- 
tee or  his  heirs  ever  took  possession  of  tbe  land, 
or  exercised  acta  of  ownership  over  it. 

2.  An  entry  on  the  land  by  a  son  of  the  gran- 
tee, nearly  50  years  after  the  execution  ^f  the  two 
ancient  deeds,  and  many  years  after  the  grantee's 
deatli,  ander  an  assamption  of  ownership  in  him- 
self, is  an  ouster  of  the  grantee's  other  heirs; 
and  the  title  acquired  by  such  enb-y  and  posses- 
sion iniires  to  the  son  and  his  heirs,  and  not  to 
the  other  heirs  of  the  grantee;  and  hence  snch 
entry  and  possession  do  not  render  admissible  the 
two  ancient  deeds,  as  showing  color  of  title  In 
plaintiff,  who  claims  under  a  quitdalmdeed  from 
the  other  heirs  of  the  grantee. 

S.  Flaintlfl  baring  failed  to  show  any  title 
in  the  grantee,  the  exclusion  of  evidence  as  to 
who  were  his  heirs,  if  error,  Is  immaterial. 

Error  to  districtcourt.SantaFe  county. 

Edward  L.  Bartlett,  for  plaintiff  In  er- 
ror. Catron,  Knaebel  &  Clancy,  for  defend- 
ant in  error. 

Lbr,  J.  Thia  la  an  action  of  ejectment, 
broagbt  by  Miguel  Salazar,  the  plaintiff  In 
error,  againnt  the  defendant  In  error,  Rob- 
ert H.  Longwtll,  to  recover  possesion  of 
certalb  real  estate  situated  In  precinct 
No.  4  In  the  county  of  Santa  Fe,  known  as 
the"Ranchlto  Largo, "and  for  damages 
for  the  detention  of  the  aame.  The  ac- 
tion being  under  the  statute,  the  defend- 
ant's plea  of  not  guilty  put  In  laaue  the 
right  of  the  plaintiff  to  puBseasion,  and  all 
other  questions  raised  and  matters 
chaiieed  in  the  plalntlCf's  declaration.  The 
Issues  being  thus  joined,  they  proceeded  to 
trial.  The  plaintiff  Introduced  his  evi- 
dence, whereupon  the  defendant'a  counsel 
nio%'ed  tbe  court  to  instruct  the  jury  to 
return  a  verdict  for  the  defendant,  which 
motion  was  sustained  for  the  reason  that 
the  evidence  tailed  to  sustain  the  case,  and 
the  jury,  by  direction  of  the  court,  re- 
turned a  verdict  for  tbe  defendant.  The 
plaintiff  moved  for  a  new  trial,  which  was 
overruled,  and  by  a  writ  of  error  brings 
tbe  caae  to  this  court,  and  assigns  the 
following  grounds  of  error :  (1)  That  tbe 
court  erred  In  excluding  from  the  jury  the 
finjt  document  offered  In  evidence  by  the 
plaintiff  below ;  It  purporting  to  be  a  cer- 
tificate of  conveyance  from  Maria  Cnaada, 
widow  of  Vicente  Apodaca,  to  Tomaa 
SenSi  erf  a  portion  of  the  landa  in  dispute. 


and  executed  on  tbe  SOth  day  of  July*  A. 
D.  1821.  (2)  That  the  court  erred  in  ex- 
cluding from  the  jury  the  second  docu- 
ment offered  In  evidence  by  the  plaintiff  b^ 
low;  it  purporting  to  be  a  conveyance 
from  Vincente  Apodaca  and  Vicente  Mar- 
tines  to  Tomns  Sena,  of  a  portion  of  the 
lands4n  dispute,  and  purporting  to  have 
been  executed  by  an  alcalde  on  tbe  12th 
day  of  September,  1807.  (3)  That  the 
court  erred,  because  at  a  later  stage  of 
the  trial  and  after  evidence  had  been  given 
tending  to  show  poaaesalon  of  tbe  lauds 
In  dispute  in  the  auceHtors  of  plaintiff  in 
error'a  grantora,  the  court  again  refused 
to  allow  plaintiff  in  error  to  give  tbe 
above-described  documents  In  evidence  to 
the  jury,  but  excluded  the  same  again 
from  the  jury.  (4)  That  the  court  erred 
In  refusing  to  allow  any  testimony  as  to 
who  were  tbe  heirs  of  Tomas  Sena,  except 
from  abBt>lute  personal  knowledge,  and 
excluded  from  the  Jury  testimony  as  to 
tbe  genera)  reputation  in  tbe  family  of  the 
descendants  of  Tomas  Sena  as  to  who 
were  Ms  heirs,  and  refused  to  allow  plain- 
tiff In  error  to  show  that  certain  persons 
were  recognised  and  treated  in  the  family 
w  such  heirs,  and  excluded  auch  leatlmony 
from  tbe  jury.  (5)  That  the  court  erred 
in  refusing  to  allow  testimony  to  be  given 
to  the  jury  as  to  the  actual  occupancy  of 
the  land  In  dispute  by  permission  of  Jose 
D.  Sena,  after  the  death  of  Miguel  Sena 
y  Quintaua  In  1875.  and  in  excluding  such 
testimony  from  the  jury.  (6)  That  the 
court  erred  In  excluding  from  the  jury  tbe 
deed  offered  In  evidence,  executed  July  4, 
1887,  and  recorded  July  15. 1887,  from  per- 
sons reciting  in  said  deed  that  they  were 
the  heirs  of  Tomas  Sena  to  the  plaintiff 
In  error,  conveying  the  land  in  contro- 
versy. (7)  That  the  court  erred  In  exclud- 
ing from  tbe  jury  other  relevant,  mate- 
rial, and  competent  testimony  offered  l)y 
plaintiff  in  error  on  the  trial  in  tbe  court 
below  in  support  of  his  case,  and  which 
should  have  been  allowed  in  evidence.  (8) 
That  tbe  court  erred  In  giving  Its  Inatrnc- 
tlons  to  the  jury  to  return  a  verdict  for 
the  defendant  below  over  the  objections 
of  the  plaintiff  In  error,  and  in  refusing  to 
allow  the  jury  to  consider  the  evidence 
which  It  had  before  it. 

The  principal  question  for  review  arises 
upon  the  exclusion  of  certain  documents 
offered  in  evidence  by  tbe  plaintiff  aa  the 
foundation  of  or  In  support  of  hla  title. 
We  will  consider  this  ruling  more  fully 
than  any  of  the  other  points  made,  for  we 
think  It  is  decisive  of  the  case.  The  df>cu- 
nients  were  ancient  documents,  and  there- 
fore to  be  considered  with  the  presump- 
tions that  come  to  the  support  of  Imper- 
fect Instruments  of  more  than  3i) years  old. 
The  documents  thus  offeivd  la  evldf^nce  In 
this  case  were  evidently  attemjjts  to  make 
conveyances  under  the  laws  of  Spain,  In 
force  here  at  the  time.  Tbe  flrst  one  of- 
fered was  dated  in  the  year  18iil.  and  exe- 
cuted by  Don  Diego  Montoya,  a  constitu- 
tional alcalde.  The  grantors  did  nut  sign 
the  same,  for  tbe  reason,  as  the  alcalde 
certifies,  that  they  did  not  linow  how. 
The  otherdocument  was  dated  in  the  year 
1807,  before  Don  Joae  Miguel  Tafoya,  act- 
ing alcalde  for  the  town  of  Santa  Fe.  Tbe 
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party  maklag  the  deed  was  not  presaDt, 
but.  as  recited  iu  the  document,  was  at 
home.slrk  in  bed;  and  theinHtrument  wan 
not  signed  by  the  grantur,  or  by  any  one 
(or  her.  Nor  was  there  any  aotborlty  In 
writing  or  power  of  attorney  exhibited  or 
ottered  In  evidence,  whereby  the  alcalde 
was  authorised  to  execute  thedocBment. 
They  were  In  the  Spanish  language,  and. 
when  trnnelated  Into  the  English  language, 
read  as  follows: 

"Document  No.  8.  At  the  city  of  Santa 
Fe.  New  Mexico,  on  the  thirtieth  day  uf 
the  month  of  Jnly.  and  current  year  of  one 
thousand  eight  hundred  and  twenty-one* 
before  me,  Don  Diego  Montoya,  constltu- 
tlnnal  alcalde  of  said  city,  personally  ap- 
peared Vicente  Martin  and  Don  Tomas 
Sena,  both  residents  of  this  city,  and  the 
former  stated  that  whereas  his  aunt,  Ma- 
ria CasadBB,  la  sick  In  bed,  and  It  is  impos- 
sible (or  her  to  come  to  witness  the  execu- 
tion of  the  present  Instrument,  she  has  re- 
quested hira.  In  the  prenence  of  two  wit- 
nesses, of  this  same  place,  to  state  In  her 
name  that  her  husband,  Don  Vicente  Apo- 
daca,  deceased,  sold  to  the  said  Don  Tom- 
ns  Sena,  In  the  mon  th  of  April  of  last  year, 
1820,  a  piece  of  land  known  as  the  'Banch- 
Ito  Largo,'  which  Is  alfuate  in  this  city, 
and  it  consists  of  one  hundred  and  seven- 
ty-seven  and  a  half  rarasfrom  north  to 
south,  and  from  east  to  weetou  the  north 
side  of  eighty-one  and  a  half  varun,  and 
on  the  south  of  sixty-three  and  a  half' va- 
raa;  the  boundaries  of  the  said  land  be- 
ing, on  the  north,  the  main  road  that 
turns  off  from  the  Tenorio's  house,  which 
goes  by  the  Martinez  house;  on  the  sotrtb, 
the  arroyo  called  'Lok  GarambuUos,'  on 
ttie  east,  lands  of  the  said  purchaser;  and 
on  the  west,  lands  ut  SenorMateoGarcIa, — 
for  which  land  no  Instrument  has  bcon  exe- 
cuted to  him ;  and  In  consideration  of  the 
fact  that  she  knows  that  the  said  bargain 
was  made,  and  that  In  vlrtne  thereof  she 
has  received,  to  her  perfect  satisfaction 
and  contentment,  twenty-one  dollarH  and 
three  reales  in  cash,  desiring  to  remedy  the 
said  defect  in  the  name  of  her  deceased 
husband,  and,  on  account  of  her  present 
Inability,  delegating  for  that  purpose  her 
aathorfty  to  ber  said  nephew,  Vicente 
Martin,  It  Is  her  will  that  It  be  stated  that 
the  bargain  made  of  said  land,  being  true 
and  legal  as  It  Is,  It  Is  also  true  that  she 
was  contented  and  satisfied  with  the  said 
sum,  and  in  virtue  tliereot.  if  the  said  land 
Is  or  may  be  worth  more,  of  the  excess 
she  makes  t:o  htm  a  gift  and  donation, 
pure,  simple,  perfect,  and  Irrevocable, 
which  the  law  calls  'inter  vivos,*  and  that 
she  gives  it  to  blm  free  of  any  annuity, 
rent,  mortgage,  or  other  Incumbrance,  In 
order  that  he  may  freely  use  It  in  the  man- 
ner that  he  may  choose,  without  any  one 
Interfering  with  him,  neither  she,  her  chil- 
dren, heirs,  nor  successors;  and  in  case 
any  one  should  oppose  It,  she  requests  the 

iustice  of  his  majesty  that  they  be  not 
leard  either  in  or  out  of  court,  binding 
her  children,  ou  the  contrary,  to  this 
guaranty  until  they  ptac(>  him  in  quiet  and 
pbaceable  poBsenslon,  concerning  which 
she  renounces  any  and  all  laws  which  may 
operate  In  her  favor,  submitting  herself  to 
the  lulflllment  ol  this  instrument  as  U  It 


were  by  definitive  sentence  pronounced 
by  a  competent  Judge,  acquiesced  In  and 
not  appealed  from ;  and,  as  she  knuws  it 
Is  an  act  of  justice,  she  desires  this  to  be 
complied  witb,  and  that  it  be  considered 
as  the  said  sale,  without  alleging  the  de- 
lect that  up  to  this  date  the  proper  instro- 
ment  had  not  been  executed;  to  that  end. 
and  In  order  that  the  present  may  have 
the  necessary  force  and  validity,  request- 
ing the  present  constitutional  alcalde  to 
sanction  it  by  his  authority  and  Judicial 
decree;  and  I,  the  said  constitutional  al- 
calde, stated  that  I  sanctioned  and  did 
sanction  It  In  so  far  as  I  am  authorised  by 
law.  I  certify  that  Maria  Casadas  Is  dan- 
gerously ill,  and  that  for  that  reason, 
with  [uH  knowledge.  It  has  been  her  will 
that  her  nephew,  Vicente  Martin,  should  ap- 
pear In  her  name,  who,  com  paring  all  that 
ne  has  stated,  and  wblcb  is  hen  set  fortb, 
wltb  that  which  In  tbe  presence  of  the 
two  wltneMses  recently  and  for  the  sake  of 
due  formality  the  saJd  Canndas  has  Anally 
stated,  it  has  all  been  found"  to  be  certain 
and  true.  In  testimony  whereof,  and  In 
order  that  the  present  Instrument  be  en- 
titled to  the  samn  credit  as  if  It  had  been 
executed  by  order  of  tbe  deceased  Don  Vi- 
cente Apodaca,  I  signed  It  wltb  the  same 
witnesses,  who  made  a  cross,  not  know- 
ing how  to  write.  The  secretary  of  the 
municipality  of  this  city  signing  this  doc- 
ument of  security,  it  being  noted  that  use 
has  been  made  of  the  present  common  pa- 
per on  account  of  there  being  none  of  any 
stamp  In  this  province.  To  all  of  wblch 
I  certify. 

"DiBOO  Montoya.  [Scroll.] 

**  Witness :  Vicente  X  Garcu. 

"Witness:   JosB  Miodbl  Tbnobio. 

"Before  me,  Fbancisco  I'ericz  Skrrano, 
[Scroll.]   Secretary  of  the  Municipality." 

"Docurtient  No.  3.  At  tbe  town  of  Santa 
Fn,  on  the  twelfth  day  of  the  month  of 
September,  one  thousand  eight  hundred 
and  seven,  before  me,  Don  Jose  Mi^d 
Tafoya,  acting  alcalde  of  this  said  town, 
appeared  Vicente  Apodaca.  Vicente  Mar- 
tin, and  Tomas  de  Sena,  ail  three  resident* 
of  this  aforesaid  town,  whom  I  certify  I 
know,  and  the  two  Vicentes  stated  that 
they  gave,  and  In  effect  they  did  give,  to, 
the  said  Tomas  de  Sena.  In  legal  sale,  a 
piece  of  cultivated  land  wblch  Is  at  tbe 
Banchito  Largo,  and  [of]  this  land  that 
which  Vicente  Apodaca  sold  consists  of 
fifty  varas,  and  that  which  Vicente  Mnr- 
tin  sold  consists  of  one  hundred  and  thir- 
ty-eight varas,  both  pieces  comprlsingone 
tract;  andltBboundarieBare.onthenortb. 
an  arroyo ;  on  the  south,  the  Arroyo  de  los 
GarambuUos;  on  theea8t,the  landa  of  the 
said  Vicente  Martin;  and  on  the  west. tbe 
land  of  the  said  Vicente  Apodaca,— which 
lands  both  vendors  sold  to  him  for  the 
price  and  sum  of  one  hundred  and  thirty- 
eight  dollars  In  the  currency  of  the  conn- 
try,  which  said  vendors  acknowledge  hav- 
ing received  from  the  hand  of  Tomas  de 
Sena,  to  their  satisfaction  and  content- 
ment, with  which  they  declare  that  they 
are  satisfied. and  paid  (or  thevnlue  of  said 
land ;  and.  It  it  is  or  may  be  worth  more, 
of  the  excess  and  greater  value  they  make 
to  him  a  gift  and  donation,  pure,  simple 
periect,  and  Irrevocable^  which  the  law 
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ealls,  [two  words  are  here  erased  in  the 
orii^nal;  tbey  were  dunbcless  the  words 
'Inter  v/vos;']  and  that  they  cede  and 
convey  to  the  said  purchaser  the  right  of 
action  and  setKnority  wliich  they  had  In 
said  land.  In  order  thatas  his  own  hemay 
use  it.selllnjjT  or  alienatinK  it,  without  any 
suit  or  claim  being  brought  against  liim 
either  by  them,  tlieir  children,  heirs,  suc- 
cessors, eltlier  now  or  at  anytime;  and. 
In  case  they  should  bring  It,  may  they  not 
be  beard  cither  In  or  out  of  conrt;  and 
that  they  will  appear  In  bis  defense  nntll 
they  leave  him  in  quiet  and  peaceable  pos- 
session ;  to  which  guaranty  they  ijlnd 
their  presentand  foturo  property,real  and 
personal,  that  they  annul  [waive]  any  and 
all  taws  that  may  operate  in  their  favor, 
and  they  will  not  avail  tlieraselves  thereof, 
either  now  or  at  any  time ;  and  they  both 
submit  themselves  to  the  royal  Justices  of 
his  majesty,  and  particularly  to  those  of 
this  town.  In  order  that  to  the  fullest  ex 
tent  they  may  urge  and  compel  them  to 
the  fulfillment  of  this  Instrument  as  if  it 
were  by  the  definitive  sentence  pronounced 
by  a  competent  Judge,  acquiesced  In,  and 
not  appealed  from.  All  of  which  they  ex- 
ecuted before  me,  and  they  requested  me, 
for  the  greater  foree  and  validity  of  this 
instrument,  to  sanction  It  by  my  authori- 
ty and  judicial  decree;  and  I,  said  alcalde, 
state  that  I  did  and  do  sanction  it  in  so 
far  as  1  am  authorized  by  law  I  certify 
that  I  know  the  grantors,  who  did  not 
sign,  as  tbey  did  not  know  how.  I  signed 
it  with  those  attending  me  acting  by  spe- 
cial authority  for  lack  of  a  public  or  royal 
notary,  of  which  there  is  none  of  any  kind 
in  this  province.  To  all  of  which  I  certify. 
"Jose  Miguel  Tafoya.  [Scroll.] 
"Attending:  Antonio  Taf<iya.  [Scroll.] 
"Attending:  Fbancisco  Baca.  [Scroll.]^ 
These  Instruments  were  attempted  to  be 
executed  under  the  laws  of  Spain,  then  In 
force  In  this  territory  as  a  province  of 
Mexico,  and  under  the  Spanish  law  a  sale 
of  real  estate  was  made  before  a  notary 
public  by  what  was  termed  a"public  writ- 
ing," (ea  escjltura  pubUcH.)  A  "public 
writing"  is  thus  defined:  "'Public  writ- 
ing' is  that  which  Is  made  by  a  notary 
public  in  the  presence  of  the  parties  who 
execute  It,  with  the  assistance  of  two  wit- 
nesses: the  parties  in  interest  signing  it, 
or,  at  their  request,  either  of  the  witnesses, 
with  the  said  notary."  Eacriche,  p.  037. 
"Public  Instrument.  In  general  It  is  every 
writing  authorised  by  a  public  func- 
tionary in  matters  pertaining  to  his 
office  or  position,  as  has  been  already 
indicated  in  the  two  preceding  articles, 
but  more  particularly  by  public  Instru- 
ment '  or  writing,  is  meant  the  writ- 
ing in  which,  is  contained  a  disposition 
or  agreement  executed  before  a  notary 
public  In  accordance  with  the  law.  is  un- 
derstood, and  of  this  kind  of  instramentB 
we  will  treat  In  this  artlide."  "(1)  In  or- 
der that  the  public  instrument  be  held  as 
authentic,«ud  in  accordance  with  the  law, 
the  following  conditions  are  required: 
•  •  •  (7)  That,  the  writing  being  made, 
it  be  read  by  the  notary  to  the  parties  and 
the  witnesses,  nnd.  the  former  agreeing  to 
its  tenor,  they  shall  sign  with  their  names 
and  surnames:  'and  If  they  should  not 
r.25F.no.lS— i>9 


knowbow  to  sipn,  either  o(  the  witnesses, 
or  any  other  person  who  may  know  how 
to  write,  may  sign  for  hira,'  the  notary 
making  mr>ntion  at  the  end  *tliat  the  wlt- 
nesHsigned  for  the  party  who  did  notknow 
how  to  write.'"  Law  1,  tit.  23,  bh.  10, 
Novissima  Recopilaclon.  Escriche.  pp.  888, 
88H.  The  civil  law  in  regard  tothereqnlre- 
ments  of  a  power  of  attorney  is  essential- 
ly the  same  as  that  of  the  common  law, 
and  it  would  hardly  be  contended  that 
under  the  common  law  a  person  without 
a  properly  executed  power  could  make  a 
valid  conveyance  of  another  person's  land. 
Yet  these  documents  might  very  properly 
have  been  admitted  In  evidence  as  ancient 
documents,  tending  to  show  color  of  title, 
if  they  were  offered  alonefor  that  purpose, 
with  an  understanding  that  tbey  were  to 
be  followed  up  with  proofs  that  the  gran- 
tees took  possession  thereunder,  and  main- 
tained the  same  under  claim  of  title,  until 
ouster  by  the  defendant;  and  this  propo- 
sition would  have  to  be  sustained  by  the 
evidence,  as  it  is  an  elementary  rule  in  the 
action  of  ejectment  that  the  party  claim- 
ing the  right  to  lands  must  recover,  if  at 
all,  on  the  strength  of  his  own  title.  The 
possession  of  the  defendant  gives  him  a 
right  against  every  person  who  cannot 
establish  a  title.  This  Is  a  general  rule,  to 
which  there  is  no  exception,  and  has  been 
established  by  aworld  of  authorities.  See 
Tyler,  Ej.  p.  72,  and  cases  cited.  The 
plaintiff  in  error  does  not  claim  that  the 
aocunients  offered  in  evidence  by  him  were 
ief^al  deeds,  but  Invokes  for  them  the  rul- 
ing of  the  supreme  court  of  the  United 
States  In  the  case  of  Stoddard  v.  Cham- 
bers, 2  How.  2K4.  In  that  case  the  deed 
was  executed  iu  1804.  It  was  attested  l)y 
two  witnesses,  and  purported  to  have 
been  acknon-ledged  in  the  presence  of  a 
syndic.  The  deed  had  been  executed  40 
years  at  the  date  of  thut  decision,  and 
from  the  time  of  its  execution  to  th^  time 
of  the  decision  the  grantees  were  asserting 
their  claim  under  it.  It  was  presented  to 
the  commissioners  In  1811 .  having  been  filed 
with  the  recorder  of  land  titles  in  the  year 
IKOS:  and  again  it  was  brought  before  the 
commissioners  In  1835,  having  remained 
on  the  file  until  that  time.  Possession  un- 
der the  de^d  was  for  a  time  held  by  Stod- 
dard himself,  and  became  so  notorious 
that  an  elevation  on  the  land  was  called 
"Stoddard's  Mound."  It  was  held  that 
such  a  deed,  under  such  a  state  of  facts, 
was  properly  admitted  in  evidence.  In  this 
case  there  la  no  evidence  that  Tomas 
Sena,  the  grantee,  ever  had  possession  of 
any  part  of  the  land,  or  by  any  act  of  his 
ever  asserted  or  pretended  to  assert  any 
claim  of  title  to  any  part  of  It,  unless  It  Is 
included  in  a  general  bequest  to  his  heirs 
by  his  first  wife,  which  will  was  executed 
in  1835.  The.  will,  however,  was  only  of- 
fered in  evidence  to  show  who  the  heirs  of 
Tomas  Sena  were,  and  notforthe  purpose 
of  showing  that  the  land  was  Included  in 
his  will,  or  thereby  Intended  to  be  con- 
veyed to  any  person  or  persons.  Thedocu- 
ments  were  not  recorded  during  the  life- 
time of  Tomas  Sena, or  during  thelife-time 
of  Miguel  Sena  y  Quiutana,  his  son,  who 
died  in  the  year  1S75,  he  being  the  party 
who,  it  is  claimed  by  the  plaintlEt,  in  the 
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rear  1866  or  1867  eet  up  some  claim  of  liKht 

to  the  property.  Whether  this  right  was 
UDder  or  by  vlrt^ie  ot  the  documents  in 
question  it  does  not  appear.  So  far  as 
the  evidence  showe,  bis  claim  to  the  prop- 
erty was  that  of  his  own.  These  docu- 
ments, toEether  with  the  will  ot  his  father, 
were  found,  after  his  death. In  a  box  which 
had  belonged  to  him.  It  does  not  appear 
In  evidence  that  before  that  time  any  ot 
the  other  heirs  ot  Tomas  Sena  knew  of 
their  existence.  His  acts  of  ownership 
were  to  visit  the  land  a  few  times,  have  it 
measured  with  a  rupe.  to  try  and  sell  it, 
and  put  It  in  charge  of  Ma].  Jose  D.  Sena, 
to  take  cbargre  ot  itfor  him.  MnJ.  Sena 
let  different  persons  cultivate  dlRerent 
partsof  thelands.  Someyeare  some  parte 
of  the  land  were  cultivated,  some  years 
others,  and  some  years  it  remained  Idle. 
There  are  no  buildings  of  any  kind  on 
the  land,  or  other  evideuces  of  exclusive 
possession,  except  a  wire  fence  around  a 
small  part  of  the  land.  The  evidence  does 
not  show  when  that  was  constructed  or 
by  whom.  There  Is  no  pretension  that  It 
waa  erected  by  Miguel  Sena  y  Qulntana. 
In  fiict  tlie  fvidence  shows  the  controry, 
as  Mai.  Rena  states  In  his  testimony  that 
lie  does  not  know  who  put  the  fence  there, 
.nor  dops  he  show  that  it  was  there  while 
be  bad  charKe  of  the  premises.  Thvn, 
what  was  tlie  character  or  effect  of  tlie 
acts  of  ownerMliip  exercised  by  Miguel 
Sena  y  Qulntana  to  the  locus  Id  quo?  It 
is  admitted  by  ttac  plaintiff  in  error  that 
the  documents  in  question  are  not  deeds 
conveying  fee-simple  title.  Then,  in  order 
to  give  them  any  legal  effect,  it  would 
have  to  be  shown  that  Tomas  Sena,  the 
person  mentioned  In  tbe  documents  as  the 
grantee,  or  persons  bnldlng  under  him, 
had  entered  under  them  and  occupied  the 
same  by  claim  ol  right,  until  such  posses- 
sion ripened  into  title  by  prescription. 
There  Is  no  evidence  that  Tomas  Sena  ever 
had  or  claimed  poss^ulon  of  the  land,  nor 
Is  there  any  evidence  that  Miguel  Sena  j 
Qulntana  entered  or  took  possession  as  a 
tenant  in  common  with  the  other  heirs  of 
Tomus  Sena,  deceased;  but,  so  far  as  the 
evidence  goes,  his  possession  was  adverse 
to  them.  An  ouster  by  a  tenant  in  com- 
mon of  bis  co-tenants  does  notdlffer  in  ita 
natura  from  any  other  ouster.  His  entry 
was  an  ouster  of  them,  and  his  possession 
was  adverse  to  them,  for  his  assumption 
of  ownership  was  in  himself,  and  clearly 
adverse  to  them,  as  well  as  the  rest  of  tlie 
world;  and,  if  any  titl3  Inured  to  any  per- 
son by  virtue  of  fats  possession,  it  would 
be  to  him,  his  heirs,  or  persons  holding 
under  him,  and  not  to  the  heirs  of  Tomas 
Sena,  deceased. 

And  this  brings  ns  to  consider  a  deed 
offered  In  evidence,  executed  by  some  40 
persons  on  the  4tb  day  of  July,  18S7,  In 
which  It  Is  cited  that  they  are  the  heirs  of 
Tomas  Sena,  deceased,  and  in  considera- 
tion of  one  dollar  and  other  good  consid- 
erations quitclaim  whatever  right  or  title 
they  may  have  inherited  as  heirs  of  Tomas 
Sena,  deceased;  It  being  thus  set  forth  in 
the  deed:  "The  pri>perty  herelu  conveyed 
is  the  same  property  that  the  said  parties 
of  the  first  part  obtained  and  Inherited 
from  Tomas  Sena,  deceased,  who  pur- 


chased the  said  real  estate  from  Vlcenta 

Apodaca  and  Vicente  Martin  bydeeds  dat- 
ed September  12,  1807.  and  Jnly  30, 1821.* 
etc.  And  this  deed  doea  not  pnrport  to 
convey  any  other  title  than  that  which 
they  may  have  Inherited  ashelrs  ot  Tomas 
Sena,  deceased,  through  the  attempted 
conveyances  before  set  oat  and  considered. 
It  Is  very  clear  that  those  documents  did 
not  convey  to  Tomas  Sena  any  title,  and 
therefore  his  heirs,  whoever  they  may 
have  been,  could  not  convey  a  title  through 
inheritance  from  the  said  Tomas  Sena  as 
derived  by  bim  through  those  documrata. 
The  court  was  therefore  right  In  exclud- 
ing this  deed  as  evidence  from  the  ]ary. 

There  are  errors  assigned  upon  the  ral- 
ings  of  the  court  in  excluding  certain  testi- 
mony from  the  Jury,  which  was  claimed 
tended  to  show  who  the  helre  of  Tomaa 
Sena  were.  This  testimony  could  only  be- 
come material  alter  they  liad  estabUnhed 
a  title  in  Tomas  Sena,  which,  according 
to  the  view  we  have  taken  of  the  case,  the 
plaintiffs  failed  to  do.  Therefore  the  tettti- 
mony  in  that  regard  was  immaterial,  and 
errors,  if  any  were  committed,  in  relation 
thereto,  would  be  regarded  immaterial, 
and  cannot  have  any  effect  iiere. 

It  is  also  claimed  that  the  court  erred  in 
directing  a  verdict  for  defendant.  Thia 
was  practically  settled  in  sustaining  the 
ruling  ot  the  court  below  In  excludlns  from 
the  jury  asevldence  the  title  papersutfered 
by  the  plaintiff  In  error.  Those  papers 
being  excluded,  there  was  no  evidence  to 
support  a  verdict,  and  the  court  very 
properly  instructed  the  Jury  to  return  a 
verdict  for  the  defendant,  for  the  reason 
that  the  law  presumes  a  person  in  poaaeM- 
sion  of  real  estate  has  a  valid  title  tber^ 
to,  and  this  presumption  can  only  be  over- 
come by  proving  the  title  oat  of  sncli 
party.  Finding  no  substantial  error,  the 
Judgment  wlU  be  aOirmed. 

O'Brirn,  C.  J.,  and  McFib,  FsBBiuir, 
and  Seeds,  JJ.,  concur. 

  (6  M.  H.  BM» 


In  re  Sloan  et  a/. 

(Supreme  Court  of  New  Mexico.   Jan.  Term, 
im.) 

Electiohs— CurvAsaiMo  Rstubits— tfAHDuunni— 

iMfUKCnON. 
1.  Under  Act  Feb.  2$,  1889,  (Sess.  Laws  S. 
H.  T.  1880,  o.  185,  S  13,  P-  831,)  providlDK  that 
the  coun^  commissioners  shall  canvas*  the  re- 
turns and  declare  the  result  of  an  election  from 
the  returns,  and  that,  If  they  fail  to  canrase  any 
return  undw  any  pretense,  -  they  may  be  oon- 
pelled  by  man4a?nus  to  elmer  canvass  the  re- 
turns, and  declare  the  result,  or  bring  before  tba 
district  judge  oil  the  returns  to  be  examined  by 
him,  and  the  result  declared  by  him,  the  district 

judge  can  eajoin  the  canvassing  board  from  issn- 
ng  a  certificate  of  election  pending  a  mandamus 
proceeding  to  compel  them  to  canvass  the  returns 
from  certuin  dismcts  which  they  have  rafosed 
to  consider.   O'Bbibn,  C.  J.,  dissenting.' 

a.  Under  Laws  N.  M.  T.  1889,  a  117  S  1, 
providing  that  injunctions  may  be  granted  m  aid 
of  any  suit  at  law,  provided  tkat  such  suit  has 
been  begun.  It  is  competent  for  a  district  ludse, 
on  whom  power  to  oompel  by  mandamus  the 
board  of  coun^  commissioners  to  canvass  all  the 
returns  of  any  election  is  conferred  by  Lawn  N. 
M.  T.  1889,  c.  13S,  S  13.  to  enjoin  the  commis- 
sioners from  Issuing  certificates  of  election  pend- 
ing the  proceedings  bf  mandamuM  which  have 
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been  instituted  when  the  injunction  is  granted. 
O'Bkien,  C.  J.,  disseatin^, 

3.  The  fact  that  in  punishing  commissioners 
for  disobedience  of  snch  injonotion  thecourt  com- 
mita  an  irregularis,  by  imposing  several  differ- 
ent fines  for  several  lUstlDCt  oflensee  in  one  pro- 
ceeding, does  not  entitle  tbein  to  release  on 
habeas  corpus,  as  such  errors  must  be  cured  in 
the  court  committing  them,  orbyappeal.  O'BuiBft, 
C,  J.,  dissenting. 

4.  Under  Comp.  Laws  N.  M.  g  1829,  pro- 
viding that  the  courts  shall  always  be  open,  the 
Judge  of  the  district  court  at  chambers  has  juris- 
diction to  grant  an  injnnotlon  in  vaoatlon. 

Hnbeas  corpus. 

Francis  Downs, N.  B.  Laughlln,  Thomas 
Smith,  and  Harrison  Bums,  (or  petition- 
era.  '  E.  L.  Bartlett,  Sol.  Gen.,  and  John 
H.  Knaebel,  tor  the  Territory. 

McFiB.  J.  On  the  23d  day  of  January, 
A.  D  i^l,  on  petition  of  John  H.  Sloau 
and  Teodoro  Martinez,  alleging.  In  Hub- 
etanfe,  that  petitioners  were  unlawfully 
confined  and  restrained  of  tbelr  liberty 
by  the  sheriff  of  Santa  Fe  county,  a  writ 
ol  habeas  corpus  issued  out  of  this  court, 
directing  Francisco  Cbaves,  sberitf  ol 
Kunta  Fe  county,  to  brlnff  the  petitioners 
b^ore  this  court,  to  sbow  cause  why  pe- 
titioners should  not  be  discharged.  The 
record  discloses  all  of  the  proceediniEB  had 
befoi^  Edward  P.  Srbds,  asfloctace  Justice 
of  the  supreme  court  of  the  territory  of 
-  Mew  Mexico,  and  Judge  of  the  first  Judicial 
district  court  thereof,  of  which  the  county 
of  Santa  Fe  forms  a  part,  sitting  in  cham- 
bers in  the  city  of  Santa  Fe,  In  said  coun- 
ty, in  a  certain  mandamus  proceedins.Nu. 
2.808, filed  November  J2,  1890, entitled  "The 
Territory  of  Now  Mexico,  ex  rel.  Benjamin 
M.  Bead.  vs.  Jnhn  U.  Sloan,  George  L. 
Wyllys,  and  Teodoro  Martinez,  Board  of 
County  CommldtionerB  of  Santa  Fe  coun- 
ty," and  a  certain  proceeding  by  injunc- 
tion. No.  2,809,  filed  November  12.  1890,  en- 
titled "Benjamin  M.  Read,  Joseph  B. 
Mayo,  and  Thomas  B.  Catron  vs.  John 
H.  Sloan,  George  L.  Wyllye,  and  Teodoro 
Martinez."  Upon  the  hearing,  January 
23.  A.  D.  1891,  no  technical  objections  were 
raised  to  the  formality  of  the  pruceedlnga, 
but,  on  the  contrary,  counsel  for  petition- 
ers denied  the  Jarlsdiction  of  thecourt  over 
the  subject-matter,  and  the  power  of  the 
court  to  Issue  the  process  by  which  peti- 
tioners were  held,  and  contended  that  the 
same  was  void.  The  tacts  out  oE  which 
this  controversy  grows  are  pretty  fully 
stated  In  the  appllcatloo  for  injunction, 
which  Is  as  follows : 

"Territory  ol  New  Mexico,  county  of 
Santa  Fe.  In  the  district  court  for  the 
said  county  of  Santa  Fe,  sitting  for  the 
trial  of  causes  arising  under  the  laws  of 
said  territory.  To  the  Honorable  Ed- 
WAiiD  P.  Seeds,  associate  justice  ol  the 
supreme  court  of  said  territory,  and  Judge 
of  said  district  conrt :  Benjamin  M.  Head, 
Joseph  B.  Mayo,  and  Thomas  B.  Cutron, 
residents  of  said  county,  bring  this,  their 
bill  of  complaint  against  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez, 
also  residents  of  said  county,  and  show 
unto  your  honor:  Complainants  were 
candidates  at  the  election  held  In  said 
county  on  the  4th  day  of  November,  1890. 
said  Read  and  Mayo  for  the  offices  of  mem- 


bers of  the  bouse  of  representatives  of  the 
leKislatlre  assembly  of  New  Mexico,  and 
said  Catron  for  the  office  of  member  of  the 

council  of  said  legislative  assembly,  and. 
as  such  candidates,  were  voted  for  by  vot- 
ers of  said  county,  and,  as  shown  by  the 
election  returns,  received  majorities  of  the 
votes  cast  for  said  offices,  respectively. 
Defendants  are  the  county  commissioners 
of  said  county,  and,  as  such,  are  required 
by  law,  within  six  days  after  an  election, 
to  publicly  examine  and  count  the  votes 
polled  for  each  candidate,  and  to  forward 
to  the  persons  who  have  received  the 
greatcHt  number  of  votes  polled  at  any 
election  held  for  members  ol  the  hoase  of 
representatives  the  corresponding  cer- 
tificate of  election.  That  defeudants  bave 
assembled  at  the  court-house  Id  the  coun- 
ty of  Santa  Fe  for  the  purpose  afore- 
said, but  have  failed,  neglected,  and  re- 
fused to  count  a  portion  of  the  votes 
polled  at  said  election  for  these  complain- 
ants, such  portion  being  the  votes  cast 
for  complainants  in  the  precincts  of  said 
county  numbered  1,  2,  S,  11,  and  16;  the 
returns  of  election  from  said  precincts  be- 
ing before  said  defendants,  and  In  regular 
and  perfect  condition.  The  failure  and 
refusal  ol  defendants  to  couut  said  votes 
as  shown  by  said  returns  will  materially 
affect  the  result  of  said  count  so  as  to 
make  It  appear  that  persons  other  than 
jcomplalnants  have  been  elected  to  said 
offices,  although  such  is  not  really  the 
fact;  anddefendantsglveoutand  threaten 
that  they  will  make  aud  deliver,  or  cause 
to  be  made  aud  delivered,  to  snch  other 
persons,  certlticates  showing  tbeirelectlon 
to  the  offices  aforesaid,  and  complainants 
believe  that  they  will  certainly  do  so  un- 
less restrained  byanorderof  tblscourt.  It 
such  certificates  are  so  made  and  IssntKl  to 
such  other  persons,  great  and  Irreparable 
damage  may,  and  probably  will,  result 
to  complainants,  and  to  each  of  them, 
and  to  the  public  generally,  and  the  exist- 
ence of  such  certificates  may,  and  prob- 
ably will,  be  the  cause  of  numerous  suits 
and  vexatious  and  expensive  litigation, 
as  has  heretofore  been  the  case  in  this  ter- 
ritory under  similar  circumstances.  As 
soon  as  the  said  count  by  defendants  Is 
completed,  complainants  will  institute, 
or  cause  to  be  lustituted.  in  accordance 
with  the  statute,  proceedings  in  /naocfa- 
mu8  to  compel  defendants  to  canvass  all 
of  the  returns  of  said  election  In  said  coun- 
ty; but  before  such  proceedings  can  be 
made  effective,  and  before  the  complete 
canvass  can  be  made,  defendants  will  is- 
sue, or  cause  to  be  isBuefl,  such  Improper 
and  fraudulent  certificated  of  election 
as  hereinbefore  described.  Complainants 
therefore  pray  that  defendants  be  re- 
strained and  enjoined  by  an  injunction  of 
this  court  from  making  and  delivering,  or 
ordering  or  causing  to  be  made  or  delir- 
ered,  any  certificate  of  election  to  either  of 
the  offices  hereinbefore  mentioned  to  any 
person  or  persons  other  than  these  com- 
plainants, and  for  making,  or  causing  to 
be  made,  any  record  of  the  result  of  their 
canvass  of  said  election  returns,  until  the 
further  order  of  the  court  In  the  premises. 
May  it  please  your  honor  to  grant  onto 
comi^lnants   the  writ  of  sat^oena,  tin- 
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der  the  seal  of  this  honorable  courtt  di- 
rected to  defenclantH,  John  H.  Sloan, 
George  L.Wyllye,  and  Teudoro  Martlnei, 
commanding  them,  and  each  of  them,  to 
appear  befure  this  court  on  a  day  and  un- 
der a  penalty  to  be  therein  fixed,  then  and 
there  to  answer  unto  the  premises  as  fully 
as  if  the  same  wei-e  here  repeated,  and 
they  particularly  Interrogated  thereto, 
but  nut  under  oath,  an  answer  under 
oath  being  hereby  expressly  waived,  and 
to  abide  the  order  or  decree  of  the  court 
In  the  premises.   Brnjamin  M.  Rbad.  " 

"Territory  of  New  Mexico,  county  of 
Santa  Fe.  Gn  this  12th  day  of  November, 
A:  D.  1890,  personally  appeared  before  me 
Benjamin  M.  Read,  and  made  oath  that 
he  had  read  the  foregoing  bill  by  htm  sub- 
scribed, and  knew  the  contents  thereof, 
and  that  the  same  Is  true,  except  as  to 
matters  therein  alleged  upon  Information 
and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true.  Wttn^s  my  hand, 
and  the  seal  of  the  district  court  of  the 
first  judicial  district  of  the  territory  of 
New  Mexico,  the  day  and  year  last  above 
written.  A.  E.  Walker,  Clerk  Dist.Court. 
[Seal.]" 

The  writ  of  injunction  Is  as  follows : 
"The  territory  of  New  Mexico  to  John 
H  Sloan,  George  L.  Wyllys.  and  Teo- 
doro  Martinez,  greeting:  Whereas,  Benja- 
min M.Read,  Joseph  B.  Mayo,  and  Thom- 
as B.  Catron  have  filed  in  the  district 
court  for  Santa  Fe  county  their  bill  of 
complaint  against  you,  praying  to  be  re- 
lieved touching  the  matters  therein  set 
forth,  now,  therefore,  you,  the  said  John 
H.  Sloan,  George  L.  Wyllys,  and  Teodoro 
Martinez,  both  Individually  and  as  mem- 
bera  of  the  board  of  county  commissioners 
of  Santa  Fe  county,  your  agents,  serv- 
ants, employes,  and  advisers,  are  hereby 
restrained  and  enjoined  from  making  or 
delivering,  or  ordering  or  causing  to  be 
made  or  delivered,  any  certificate  of  elec- 
tion to  the  ofBces  of  members  of  the 
honse  of  represent  a  tives  of  the  legislative 
assembly  of  the  territory  of  New  Mexico, 
and  of  member  of  the  council  of  said  legis- 
lative assembly,  to  any  person  or  persune 
other  than  said  Benjamin  M.Head,  Joseph 
B.  Mayo,  and  Thomas  B.  Catron,  and 
from  making  or  causing  to  be  made  any 
record  of  the  result  of  your  canvass  of  the 
election  returns  of  the  election  held  in  said 
County  of  Santa  Fe  on  the  4th  day  of  No- 
vember, 1S90,  until  the  further  order  of 
said  district  court  In  the  premises.  Wit- 
ness the  Hororable  Edward  P.  Seeds,  as- 
sociate juptlce  of  the  Hupreme  court  of  the 
territory  of  New  Mexico,  and  judge  of  the 
first  judicial  district  court  thereof,  and  the 
seal  of  said  district  court,  this  12th  day 
of  November,  1890.  A.  E.  Wai.keb,  Clerk. 
[Seal.] " 

The  injunction  not  having  been  dis- 
solved, but  remaining  in  force,  two  affi- 
davits were  filed  In  the  cause  setting 
forth  the  disobedience  of  the  writ  of  In- 
junction by  two  of  the  said  county  com- 
n>iBHionei*8,  John  H,  Sloan  and  Teodoro 
Martinez.  ThomaK  B.  Catron,  one  nf  the 
complainants,  filed  his  petition  setting 
forth  the  violation  of  the  Injunction  by 
two  of  the  commissioners, Sloan  and  Mar- 
tinez, and  prayed  that  they  should  be  pun- 


ished for  contempt.  The  court  ordered 
Sloan  and  Martluei  brought  befure  the 
court  by  attachment,  and  upon  hearing 
they  were  each  fined  In  the  sum  of  $50  fur 
tour  distinct  acts  of  contempt,  augreKat- 
Ing  $200,  and  costs,  and  ordered  to  be  im- 
Pflsoned  In  the  county  Jail  nutil  fine  and 
costs  were  paid.  The  petitioners  refused 
to  pay  the  fine  and  costs  asse^aed  against 
each  of  them,  and  were  put  In  jail  by  the 
sheilft.  To  avoid  payment  of  the  fines 
assessed  and  costs,  and  be  dlscbariged 
from  imprlstmment,  petitioners  have  sued 
out  this  writ  of  bahean  corpas.  The  law 
governing  the  mandiimus  proceeding's  In 
this  case  is  section  13,  c.  135.  La wb  1889, 
and  took  effect  February  28,  1889.  In 
compliance  with  that  section.  Mr.  Read 
filed  his  Bwom  petition  on  the  12th  day  of 
November,  1890,  alleging  the  refusal  of 
John  H.  Sloan,  Teodoro  Martinex,  and 
George  L.  Wyllys,  as  such  canvassing 
board,  to  count  the  returns  from  certain 
precincts  named;  and  the  court  granted 
an  alternative  writ  of  mandnuiuB  requir- 
ing the  canvassing  board  to  proceed  to 
either  canvass  the  returns  from  the  pre- 
cincts named,  and  declare  the  result,  or  to 
appear  In  personforthwlth  before  said  dis- 
trict court,  and  bring  with  them  all  of 
such  returns,  and  all  of  the  returns  or  pa- 
pers purporting  to  be  returns.  The 
board,  accompanied  by  counsel,  appeared 
befi>re  the  court  <m  the  following  day, 
and  filed  an  answer  stating  in  full  thMr 
reasons  for  declining  to  canvass  the  re- 
turns, and  declare  the  result,  as  directed 
by  the  court,  and  asked  to  be  dlscbarj^d. 
On  application  of  counsel  for  the  relator 
a  peremptoi*y  writ  of  BtHndamvs.eM  to  the 
canvassing  of  precincts  1,  2,  16,  and  8,  wbh 
issued  November  18, 1890,  returnable  No- 
vember 19, 1890,  but  the  record  shows  no 
further  proceedings,  nor  compliance  with 
said  peremptory  writ.  AbillofexceptlonB 
was  filed  by  the  respondents  on  December 
5, 1S90,  and  the  cause  is  now  in  this  court. 

Having  thus  fully  stated  the  record,  we 
will  now  consider  the  law  applic«hle  to 
this  cause.  It  is  insisted  on  behalf  of  the 
petitloneni  that  the  court  had  no  Jurisdic- 
tion of  the  subject-matter,  and  therefore 
the  writ  of  injunction  was  void;  and  be- 
ing void,  admitting  that  the  petitioners 
had  disobeyed  the  writ,  there  could  be  no 
contempt.  It  may  be  admitted  that.  If 
the  court  had  no  jurisdicthm  of  the  sub- 
ject-matter.—that  is,  an  absolute  lack  of 
power,— then  there  coald  be  no  contempt 
In  disobeying  the  order  of  the  court,  be- 
cause the  order  and  process  of  the  court 
was  void.  The  authorities  are  abundant 
In  support  of  this  proposition.  It  is  con- 
tended on  behalf  of  the  officer  that  the 
court  had  complete  jurisdiction  in  the 
premises;  that-  the  petitioners  are  not 
Illegally  restrained,  and  should  be  remand- 
ed. A  large  number  of  nathoritles  have 
been  cited,  and  a  examination  of  them  em- 
phasizes the  necessity  of  keening  in  mind 
the  distinction  between  the  entire  want  of 
power  conferred  by  Jurisdiction  and  the 
erroneous  exercise  of  or  the  propriety  of  ex- 
ercising, the  power  conferred.  Courts  of 
equ  I  ty  h  a  ve  very  1  a  rge  dlscre  ti  on  a  ry 
powers,  and  In  the  exercise  of  that  discre- 
tion they  have  declined  to  exercise  an  ex* 
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Ifltlng  ]ui!sdlctlon  and  power  whtcli  would 
hare  been  exercised  had  a  proper  case 
been  presented.  XoposltiTO  and  inflexible 
rule  cnn  be  laid  down  regulating  tlie  Ja- 
risilictlon  ol  courts  ol  equity,  or  whether 
hirlddictlon  shall  be  exercised  or  declined, 
inasmuch  as  the  circumstances  of  each 
ease  must  be  taken  into  consideration  in 
determining  these  questions.  Nor  can  the 
authorities  of  one  state  be  rdled  upon  as 
settling  these  questions  for  another^  for 
the  reason  that  there  may  be  constita- 
tlonnl  orstatutory  limitations  or  enlarge- 
ments of  Jurisdiction  not  common  to  all; 
thereby  necessitating  a  careful  examina- 
tion of  the  la  was  applied  to  the  facts  of 
each  case.  In  this  case  It  Is  insisted  that 
the  court  had  no  jurisdiction,  because  the 
petitioners  were  acting  as  a  board  of 
cnnvassers  of  an  election ;  that  they  had 
dlHeretlonary  powers;  that  they  consti- 
tuted an  indsjwndent  political  power,  and 
were  free  from  the  intei-ference  of  the  Ju- 
dicial power.  The  case  of  Dickey  v.  Reed, 
78111.  261,1s  relied  upon  as  conclusive  In 
this  case.  In  that  case  an  election  had 
been  held  to  determine  whether  the  city 
of  Chicago  should  become  incorporated 
under  the  general  Incorporation  act,  or 
remain  under  Its  charter;  or,  as  the  court 
says,  the  election  was  to  determine 
'which  of  two  forms  of  government  it 
should  have."  A  bill  in  chancery  was 
Hied,  alleging  fraud  and  Irregularity  in 
the  election,— not  In  the  returns,— and 
prayed  an  Injunction  restraining  the  can- 
vassing board  from  canvassing  the  returns 
of  the  election  then  in  their  poasession. 
This  was  properiy  denominated  a  "bill  to 
contest  the  elretlon,"  which  courts  of 
L-hum-ery  usually  decline  to  entertain ;  but 
the  Injunction  sought  to  restrain. the 
hoard  from  doing  a  legal  duty  which  the 
statute  of  Illinois  Imposed  upon  It.— to 
canvass  the  returns.  The  lower  court 
grunted  the  injunction,  but  the  supreme 
court  held  that  the  court  hod  no  Jurisdic- 
tion ol  the  case.  There  la  a  marked  dis- 
tinction between  the  proceedings  In  that 
case  and  the  case  here,  namely:  That 
was  a  bill  In  chancery  to'  contest  an  elec- 
tion; tills  was  not.  The  Injunction  in 
that  case  was  to  orevent  the  board  from 
pertormlng  a  legal  act  and  duty;  tlie  1n- 
jnnctlon  In  this  case  sought  to  prevent 
the  board  from  dc)lng  an  lllegnland  fraud- 
ulent act.  There  Is  also  a  material  differ- 
ence between  the  law  then  in  force  In  Illi- 
nois and  the  laws  of  this  territory, In  that 
ill  this  territory  the  statute  expressly 
makes  it  the  duty  of  the  courts,  when  the 
county  com  nTlssi oners,  sitting  as  a  can- 
vassing board,  fall  or  refuse  to  canvass 
nil  of  the  returns,  on  its  being  brought  to 
the  attention  of  the  court,  to  compel  the 
hoard  to  canvass  all  the  retunis.  Section 
13  of  chapter  m  of  the  Laws  of  ISSOisas 
follows:  **^hat  the  board  of  county  com- 
mtssloncrH,  sitting  as*a  canvassing  board 
for  the  tiurpose  of  cnnvaRsing  the  returns 
of  any  election  hereafter  held  in  this  terri- 
tory, shall  not  adjourn  or  become  fiincttia 
offleto  as  a  canvassing  boarrl  until  such 
board  of  commissioners  shall  have  can- 
vassed ench  and  every  return  of  election 
before  them,  and  shall  have  declared  the 
result  from  the  face  of  such  returns;  and 


if  any  board  of  county  uoinnilsslonerd,  sit* 
ting  as  a  canvasslug  board,  shall  fail,  neg< 
lect,  or  refuse  to  canvass  any  return  of 
any  election  before  said  board  under  any 
pretense  that  such  return  is  Irregular,  or 
for  any  other  pretense,  it  shall  be  lawful 
for  any  qualified  voter  to  present  bis  pe- 
tition under  oath  to  the  Judge  (jf  the  dis- 
trict court  having  Jurisdiction,  at  bis 
chambers,  briefly  setting  forth  the  facts 
(Uid  circnmBtanceH,  and  praying  that  such 
board  of  commissioners  shall  be  required 
by  writ  ot  mandumus  issuing  out  of  said 
court  to  count  and  certify  such  returns. 
And  thereupon  it  shall  be  the  duty  of  the 
district  Judge  to  Immediately  iBHue,  or 
cause  to  be  Issued,  his  alternative  writ  of 
mandamoB  requiring  said  commissioners 
either  to  canvass  such  return  or  returns 
and  to  declare  the  result,  or  to  appear  In 
person  forthwith  before  said  conrl,  and 
bring  with  them  all  of  such  returns;  and, 
if  such  cummlsslonera  shall  decline  to  can- 
vass such  return  or  returns,  they  shall  ap- 
pear before  saldcourt  in  obedience  to  such 
writ,  and  take  with  them  all  of  the  re- 
turns or  papers  purporting  to  be  returns 
before  them,  and  thereupon  the  court 
shall  forthwith  proceed  to  examine  said 
returns,  and  upon  such  examination  may 
issue  bis  peremptory  writ  commanding 
said  board  of  com  mlseluners  to  im  mediate- 
ly canvass  any  or  all  of  such  returns,  and 
to  declare  the  result. " 

Evidently,  the  l^slatare  of  this  terri- 
tory, profiting  by  experience,  Intended  to 
place  it  within  the  power  of  one  voter  of 
a  county  to  Invoke  the  aid  of  the  courts  to 
compel  canvassing  boards,  when  canvnss- 
Ing  election  returns,  to  do  their  duty.  It 
they  either  fall,  neglect,  or  refuse  to  do  It. 
.The  object  of  the  law  is  to  ascertain  the 
will  of  all  the  people  as  expressed  by  them 
by  their  ballots,  even  from  an  unscrupu- 
lous or  unwilling  board  of  canvassers,  and 
to  preserve  the  rights  of  the  people.  Indi- 
vidually and  collectively,  as  well  as  pre- 
ventfraud  and  Injury.  CanvasslngbonrdF 
may  fall,  neglect,  or  refuse  through  igno- 
rance; and  t'heconrt,npon  proper  applica- 
tion. Is  required  to  direct  them.  Boards 
of  canvassers  have  a  ministerial  duty  to 
periorm  under  this  law.  and  that  Is  to 
canvass  "each  and  every  return  of  election 
before  them,  and  shall  have  declared  the 
result  from  the  taceof  such  returns."  This 
law  gives  the  courts  power  to  see  that 
this  duty  Is  performed,  and  the  undoubted 
right  to  Issue  the  necessary  writs  of  man- 
damns  compelling  its  periorqiance.  The 
record  shuws  that  It  became  necessary  to 
invoke  the  remedy  provided  by  this  law,, 
bul  that  it  was  unavailing. 

The  power  of  the  courts  to  compel 
boards  ofcanvassers  to  do  their  ministerial 
duty  by  canvassing  the  returns  and  de- 
claring the  results  In  election  cases  is  sus- 
tained by  numerous  authorities  without 
the  aid  of  such  an  explicit  law  as  the  law 
of  this  territory.  In  the  case  of  State  v. 
Garesche,  65  Mo.  480,  the  court  says: 
"Having  ascertained  what  was  the  true 
return,  and  that  the  canvassing  ofhcere 
had  failed  or  refused  to  count  it,  thus  leav- 
ing their  legal  duty  unfulfilled, the  peremp- 
tory writ  commanded  Its  performance.  It 
will  thus  be  seen  that  the  right  to  detcr- 
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mine  the  specific  legal  duty  of  ministerial 
offlcere,  such  as  defendants  are,  necensa- 
rlly  reSQlts  from  the  very  nature  of  thepro- 
ceedlDg  by  msodamua.  It  simply  requires 
tbe  iDdlelal  officer  to  proceed  to  do  his 
daty.  It  not  only  requires  the  mtnlsteiial 
officer  to  proceed  to  do  his  duty,  but  it 
also  Indicates  wliat  bis  specific  duty  Is. 
To  assert  that  the  writ  ol  inamlawus  can- 
not require  the  performance  by  a  minis- 
terial officer  of  any  act  which  he  does  not, 
with  the  lights  before  him,  conceive  it  bis 
duty  to  perform,  Is  to  destroy  the  efficacy 
of  the  writ,  and  to  substitute  the  con- 
science of  the  officer  for  the  command  of 
the  law."  The  supreme  court  of  Wiscon- 
sin has  decided  tbata  buard  of  canvut^tiers 
can  be  compelled  to  determine,  in  accord- 
ance with  law,  which  one  of  tbe  candi- 
dates at  an  election  in  that  state  tor  the 
office  of  representative  iu  the  congress  ol 
tbe  United  States  is  entitled  to  the  certtS- 
cate  of  election,  and  that  this  does  not 
contravene  tlieconstitutlonal  power  of  the 
house  to  determine  its  member's  right  to 
the  office;  the  court  merely  deciding 
whether  the  returns  made  by  such  board 
of  votes  cast  lo  a  county  should  be  includ- 
ed In  their  canvass  and  statement.  State 
V.  Board  of  Canvassei-s,  30  Wis.  498.  Mr. 
McCrory,  in  his  worli  on  Elections,  (sec- 
tion 350,)  says:  "The  courts  will  not  un- 
dertake to  decide  upon  the  right  of  a  party 
to  hold  a  seat  In  the  legislature  when  by 
the  constUutlon  each  house  Is  made  the 
Judge  of  the  election  and  quallUcatlous  of 
its  own  members;  but  a  court  may,  by 
manrfa/ni/s,  compel  tbe  proper  certifying 
officers  to  discharge  their  duties,  and  arm 
the  parties  elected  tosuch  legislative  body 
witii  tlie  credentials  necessary  to  enable 
them  to  assert  their  rights  before  the 
proper  tribunal.  And  inasmuch  as  can- 
vassing and  returning  officers  act  ministe- 
rially, and  have  no  pow^erto  go  behind  the 
returns,  or  inquire  into  tbe  legality  of 
votes  cast  and  returned,  a  court  will,  by 
manc/;i/nf7.s,  compel  them  to  declare  and 
certify  the  result  as  shown  by  the  returns, 
because  that  Is  a  plain  duty;  but  thd 
award  of  a  certificate  of  election  nnder 
such  mandate  will  not  conclude  tbe  legis* 
lativebodyln  determining  the  election." 
O'Ferrall  v.  Colby,  2  Minn.  180,  (Gil.  148  ) 

These  authorities,  and  many  others  that 
might  be  cited,  make  clear  the  duties  of 
these  canvassing  boards,  and  the  power 
of  tlie  courts  to  compel  them  by  manda- 
mus to  do  their  duty,  and  the  further  fact 
Is  shown  that  such  proceeding  Is  not  an 
election  contest,  nor  does  It  try  the  title 
to  an  office.  It  simply  compels  a  canvass 
of  the  returns,  and  a  declaration  of  the  re- 
sult as  shown  by  the  face  of  the  returns, 
reKardless  of  who  Is  elected  or  defeated. 
The  numerous  authorities  in  Illinois  and 
eisen-here  to  the  effect  that  the  courts  of 
equity  have  no  jurisdiction  in  a  case  of 
contested  election,  and  that  injunction 
will  nut  restrain  the  boidiugof  an  election, 
or  try  the  title  to  an  office,  are  not  appli- 
cable iiere,  and  will  be  better  understood 
If  the  above  distinctions  arc  kept  in  mind. 
As  stated  in  the  case  in  7S  III.,  tliere  are 
certain  political  powei-s  pertaining  to  the 
co-ordinate  departments  of  government 
that  are  Independent  of  Judicial  power, 


and  therefore  c&nnot  be  controlled  by  tbe 
courts,  which  proposition  excludes  all 
courts;  but  the  power  of  the  courts  may 
be  invoked  In  aid  of  political  administra- 
tion to  compel  the  performance  of  specific 
legal  duties.  Wherever,  therefore,  the 
door  is  open  to  Judicial  supervision,  as  in 
this  territory,  then  all  of  the  power  of  the 
courts  necessary  to  make  the  remedy  elfect- 
nal  Is  available.  If  equity  Is  necessary  to 
uphold  the  common  law,  It  has  a  clear 
right  to  act  by  reason  of  the  ancillaiy 
characterof  Its  functions.  Under  tbe  stat- 
ute of  the  territory  above  referred  to, 
there  can  be  no  doubt  of  the  power  and 
jurisdiction  of  the  court  In  tbe  niandiimus 
proceeding,  nor  can  there  be  any  reason- 
able doubt  as  to  the  fact  that  the  legisla- 
ture, in  passing  that  act.  Intended  to  com- 
pel county  commlssloDers,  when  sitting  as 
a  canvassing  board,  to  declare  tbe  true 
result  of  an  election  from  the  face  of  all 
the  returns,  and  that  the  judge  of  tbe 
proper  district  court.  If  called  upon  as 
provided  by  the  law,  should  compel  it  to 
be  done  in  case  of  failure,  neglect,  or  re- 
fusal. It  is  clear,  also,  that  such  board 
is  prohibited  from  canvassing  \em  than  all 
of  the  returns,  and  that  they  are  forbid- 
den to  certify  to  false  results,  based  upon 
a  canvass  of  part  of  the  returns.  There- 
fore, If  the  lawis  obeyed  by  canvassers, all 
parties  will  socnre  the  rights  to  which 
they  were,  entitled  by  the  result  of  any 
such  election  and  tbe  law. 

Itwasnrg^In  argument  on  behalf  ol 
the  petitioners  that  theconrthad  nn  pow- 
er to  control  tbe  discretion  of  petitioners 
when  they  were  acting  as  canvassers  of 
election  ri'turns;  but  an  examination  of 
the  statute  shows  that  tliey  had  no  dis- 
cretionary powers.  The  statute  com- 
manded them  to  canvass  all  of  the  re- 
turns, and  declare  the  result  from  the  face 
of  the  returns;  ther^ore  tbe  argument 
falls  to  point  out  a  want  ot  power  In  tbe 
court  in  this  respect.  Counsel  for  peti- 
tioners also  contend  that  petitioners  are 
answerable  alone  to  their  consciences  and 
their  constituents  for  failure  or  refusal  to 
properly  discharge  their  datles  as  such 
canvassing  officers;  but  this  contention  is 
conclusively  answered  by  the  atatate  on 
the  subject,  and  need  not  be  further  no- 
ticed. Sadly  defective,  indeed,  would  be  a 
law  which  placed  the  rights  and  interests 
ot  the  people  of  a  county  in  the  hands  of 
(it  might  be)  an  irresponsible  and  un- 
scrupulous board  of  canvassers,  who 
were  accountable  only  to  their  consciences 
and  constituents.  Fortunately,  the  law 
of  this  territory  is  not  thus  defective. 
Jurisdiction  In  regard  to  election  matters 
having  been  specifically  conferred  upon 
the  courts  o(  this  territory.  It  is  difficult 
to  see  how  the  case  of  Dickey  v.  Keed.  78 
III.  ^61,  becomes  authority  in  this  case; 
for  In  tlia  tease  it, was  held  that  jurisdic- 
tion bad  not  been  conferred,  and  therefore 
the  process  was  void.  The  failure  to  ex- 
ercise the  power  conferred  does  not  de- 
stroy the  power.  That  is  clearly  shown 
by  the  cose  Neiser  v.  Thomas,  (Mo.)  12 
S.  W.  lEep.  Ti'o,  in  whlrli  tbe  court  refuse 
to  take  jurisdiction,  but  say  that  they  do 
not  wish  It  to  be  understood  that  they 
would  not  exercise  jurisdiction,  even  in 
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an  election  case,  upon  tlie  presentation  of 
a  proper  case.  That  was  an  injunQtion 
caiw,  bat  was  really  an  attempt  to  con- 
test an  election,  and  songtat  to  have  Mr. 
Tbomas'  right  to  the  office  of  city  mar- 
shal of  St.Lools  Bet  aNide  on  the  gronnd 
that  he  was  dlHquallfled.  To  determine 
tbla  (luestion,  evidence  must  be  heard ; 
and  hence  it  was  Hlmpty  an  attempt  to 
try  a  contested  election  ease  in  an  equity 
court,  and  jurisdiction  was  properly  de- 
clined. If  we  accept  the  view  uf  the  1111- 
nois  case  con  tended  for  by  couns^  for  peti- 
tioners,—that  canvasslUK  boards,  in  elec- 
tion matters,  are  an  Independent  and  co- 
ordinate political  power,  absolutely  free 
from  the  iurlHdiction  ot  the  courts, — what 
means  this  array  of  decisions  ot  able 
courts,  both  of  law  and  equity,  In  which 
they  hare  taken  and  exercised  iurlsdlution 
in  election  cases,  and  especially  as  to  can- 
vassing boards?  It  seems  to  uh  that  the 
contention  Is  erroneous,  and  that  the 
Illinois  court  declined  jurisdiction  under 
the  law  of  that  particular  state  aaapplied 
to  the  case  presented  to  the  court.  The 
fact  that  some  courts  exercise  jurisdiction 
in  election  cases,  while  others  do  not. 
serves  to  prove  that  the  courts  await  the 
presentation  of  a  proper  case  before  at- 
tempting tn  exercise  an'  existing  power; 
aoO.  further,  that  while  there  are  election 
cases  of  which  the  courts  of  equity  will  re- 
tuHC  to  take  jurisdiction,  owing  to  the 
particular  phase  of  the  ease  presented, 
still  there  are  very  many  phases  of  elec- 
tion cases  of  which  conrts  both  ot  law 
and  equity  wlU  take  and  exercise  Jurisdic- 
tion. Numerous  cases  are  reported  show- 
ing the  power  of  the  courts  over  canvass- 
ing boards,  and  our  statute  gives  the 
courts  comprehensive  jurisdiction  over 
them. 

This  brings  as  to  the  consideration  of 
the  injonction  proceeding  in  the  light  of 
what  has  been  said.  The  bill  alleged.  In 
substanee,  that  at  the  election  held  In 
Santa  Fe  county  November  4,  A.  D.  1890, 
Benjamin  M.  Read  and  Joseph  B.  Mayo 
were  each  candidates  for  theotHee  of  mem- 
ber of  the  hou^e  of  representatives  of  the 
legislative  assembly  of  New  Mesico,  and 
that  Thonias  B.  Catron  was  a  candidate 
for  member  of  the  council  of  said  legisla- 
tive assembiy;  that  they  were  voted  for 
at  said  election,  and  that  the  returns 
showed  that  they  had  received  a  majority 
of  the  votes  cast  at  said  election  for  such 
offices;  that  petitioners  and  one  George 
Li.  VVyilys  wsre  the  commissioners  of  San- 
ta Fe  county,  and  were  by  law  required 
to  canvass  the  returns  of  said  election 
within  six  days  after  the  election,  declare 
the  result,  nnd  forward  certificates  of  elec- 
tion to  those  having  received  a  majority 
of  the  votes  cast;  that  the  said  board  bad 
aenembled,  hut  that  they  had  failed,  neg- 
lected, and  refused  to  count  the  returns 
from  precincts  1,  2.  8, 11,  and  16  of  said 
county,  although  the  returns  from  these 
precincts  were  before  the  board  in  regular 
and  perfect  condition;  that  the  failure  of 
,  the  hoard  to  count  the  returns  from  those 
precincts  would  materially  affect  the  re- 
sult by  showing  that  other  persons  tlian 
complainants  were  elected,  when  in  fact 
.complainunts  had  received  a  majority  of 


the  votes  cast;  that  said  commissioners 
had  threatened  to  declare  the  result  from 
a  partial  'canvass,  and  Issae  certificates  to 
others  than  complainants  for  said  offices; 
that.  If  snch  certificates  were  Issued,  great 
and  irreparable  damage  will  be  the  result 
to  complainunts  and  the  public  generally; 
that  it  may.  and  probably  will,  result  In 
causing  numerous  suitsand  expensive  and 
vexatious  litigation;  that  complainants 
will  Institute  maudumue  proceedings  to 
compel  the  board  to  canvass  all  ot  the  re- 
turns, hut  that  before  such  proceedings 
can  be  made  ^ective  the  board  will  issue, 
or  cause  to  be  issued,  such  fraudulent  cer- 
tificates. Upon  this  bill  a  writ  of  Injunc- 
tion Issued,  as  above  set  out.  This  bill 
brought  to  the  court's  attention  a  case 
where  a  board  uf  canvassers  had  refused 
to  obey  the  law,  and  not  only  that,  but 
that  they  were  about  to  do  a  olalnly  llle* 
gal  act,  and  perpetrate  a  fraud,  liable  to 
cause  a  multiplicity  of  suits  and  great  in- 
jury, which  could  still  be  prevented  hy  the 
prompt  action  ot  the  court.  The  court 
was  bound  to  know  the  taw, and  that  the 
act  about  to  be  committed  was  plainly 
illegal  and  fraudulent.  The  bill  alleged 
that  the  canvassers  had  refused  to  can- 
vass the  retama  from  five  precincts,  at- 
thf>ugh  the  returns  were  before  them  In 
"regular  and  periect condition;"  and  the 
court  was  bound  to  know  that  the  law 
commanded  this  board  to  canvass  all  of 
the  returns,  and  declare  the  result  from  a 
uanvass  ot  all  the  returns,  and  that  it  was 
an  illegal  act  to  Issue  certificates  of  a  re- 
sult declared  from  a  canvassof  part  of  the 
returns.  While  county  commissioners 
have  large  discretionary  powers,  this  can- 
vassing board  had  nodiscretion  whatever, 
under  the  law  as  to  that  particular  mat- 
ter. They  had  a  specific  duty  to  perform. 
They  had  refused  to  perform  it,  and  were 
about  to  declare  a  false  result,  and  issue 
certificates,  the  legal  effect  of  which  the 
court-was  bound  to  know.  Referring  to 
the  law  of  this  territory  on  this  subject, 
we  cannot  refrain  from  commending  the 
wisdom  of  the  legislature  in  enacting  It. 
It  strikes  directly  at  the  cau^e  of  the  vex- 
atious litigation  and  disorder, — the  discre- 
tionary powers  ot  canvassing  boards. 
This  law  provides  that  the  county  com- 
missioners, when  sitting  as  a  caavasslng 
board  for  the  purpose  ot  canvassing  the 
returns  of  any  election  held  in  this  terri- 
tory, shall  not  adjtmrn  or  become  functus 
otBcIo  as  a  canvassing  board  until  they 
"shall  have  canvassed  each  and  every  re- 
turn of  election  t>efore  them,  and  shall 
have  declared  the  result  from  the  face  ot 
such  returns."  The  will  ot  all  the  voters 
as  shown  by  the  returns  must  be  declared 
by  the  canvassing  board.  In  case  of  a 
candidate  for  office,  he  has  a  legal  right  to 
this  declaration;  and  It,  by  this  declara- 
tion, a  candidate  has  received  a  majority 
of  the  votes,  the  certificate  must  be  issued 
to  him,  and  it  is  an  illegal  act  to  deprive 
him  of  this  evidence  of  bis  title  to  office.  As 
was  said  InO'Ferrall  v.  Colby,  2  Minn.  180, 
(Gil.  148 :) "  But  acourt  may ,  by  waodaiDus, 
compel  the  proper  certifying  officers  to  dis- 
charge their  (liitlert,  and  arm  the  parties 
elected  to  such  legislative  body  with  the 
credentials  necessary  to  enable  them  to 
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assert  their  rights  before  the  proper  tribu- 
nal." This  does  not  necessarily  give  the 
candidate  the  office,— Indeed,  he  may  never 
obtain  Iti  but  he  has  aright  to  have  what 
the  law  Kl^es  him  from  the  caDvasuing 
boaril.  The  record  ehowa  that  the  who- 
(Ihwiis  proceeding  was  before  the  court  at 
the  tlue  this  bill  for  injunctiuii  was  pre- 
sented, aa  It  bears  an  earlier  number  upuu 
the  docket;  hence  the  conrt  was  informed 
that  it  might  become  theduty  of  thecourt 
to  compel  the  hoard  to  declare  a  different 
result  from  that  upon  which  the  board 
was  about  to  l8Huecertiflcates,Bo  that  the 
court,  by  refusing  to  restrain  the  issuance 
of  illegal  certiflcatea,  would  practically  be- 
come a  party  to  the  transaction.  It  was 
the  plain  daty  of  the  court,  and  it  had  foil 
power,  to  prevent  certificates  from  being 
Issued  until  such  time  as,  by  the  remedy 
pointed  out  by  the  statute,  It  could  be 
definitely  ascertained  what  the  result  of 
the  election  was,  and  to  whom  certificates 
should  be  issued  by  the  Ifoard.  The  bill  In 
this  case  sought  to  restrain  the  doing  of  a 
fraudulent  act.  It  sought  to  prevent  vex- 
atious and  expensive  litigation,  and  it 
pointed  out  the  necessity  for  promptreiief. 
But  it  is  urged  that  there  is  want  otjuris- 
iHetlou.  because  there  was  a  remedy  at 
low.  That  there  is  a  remedy  at  law  is  not 
sufflcient.  It  must  be  an  adequate  reme- 
dy. Under  the  law  of  this  territory,  the 
remedy  at  law  was  not  an  adequate  rem- 
edy in  this  case.  If  this  had  been  a  blU  to 
contest  an  election,  or  try  the  title  to  an 
office,  there  would  be  force  in  the  conten- 
tion; but  it  is  not  a  case  of  that  kind. 
The  law  of  this  territory  clothes  the  courts 
pxpreflBly  with  full  power,  when  properly 
called  upon  by  a  tax-payer  of  the  proper 
county,  to  grant  the  writ  ot  maodaaiua, 
both  alternative  and  peremptory,  to  com- 
pel canvassing  boards  to  do  their  duty.  If 
they  fall,  neglect,  or  refuse  to  do  It.  That 
duty  is  to  canvass  each  and  every  return 
before  them,  declare  the  result  from  the 
face  ot  the  returns,  and,  under  section  1191, 
they  must  ii>eue  certificates  to  the  persons 
having  the  greatest  number  of  votes  for 
the  particu1a;r  office.  In  other  words,  the 
canvassing  board  must  give  to  the  person 
receiving  che  greatest  number  of  votes, 
(at  an  election  Tor  officers, )  after  they  have 
ascertained  from  an  honest  canvass  of  all 
the  returns,  the  certificate  which  is  prima 
facie  evidence  of  his  title  to  the  office,  and 
it  also  secui'es  to  the  people  an  honest  ex- 
pression ot  their  will.  Any  other  canvass, 
or  the  issuing  of  any  other  certificate, 
would  be  a  gross  fraud  upon  both  the  per- 
son voted  for  and  the  people.  But  for  the 
intervention  of  equity  in  such  a  case  as 
this,  prima  facie  evidence  of  title  to  the 
sameuffice  may  be  given  to  more  than  one 
person  by  Unscrupulous  officials,  and  If  so 
the  very  purpose  of  the  law  would  be  de- 
feated. As  the  law  applies  equally  to  all 
election  returns,  It  follows  that  the  rights 
acquired  by  a  candidate  for  election  to 
office  at  an  election  in  this  territory  are 
to  be  preserved  from  their  Inception,  and 
the  right  of  a  person  elected  to  office  In 
this  territory  is  to  have  the  legal  evidence 
of  that  right  which  the  canvassing  board 
are  required  by  law  to  give  him,  and,  fur- 
ther, that  such  legal  evidence  of  right  to 


the  office  shall  not  be  given  to  anotb». 
The  policy  ot  the  law  Is  to  deprive  can- 
vaselng  boards  of  their  power  to  do  barm, 
such  as  the  bill  shows  was  about  to  be 
done.  The  conrt  in  South  Carollna,in  the 
case  of  Grier  v.  t^hackleford,  3  Brev.  491, 
speaking  of  the  duty  of  election  managers, 
suys:  "It  is  not  to  be  believed  that  the  Ick- 
islature  intended  to  bang  the  most  im- 
portant rights  of  the  citizen  on  the  arbi- 
trary decision  of  such  a  tribunal.  If  they 
are  to  range  through  all  the  vagaries  of 
their  capricious  fancies,  the  elective  fran* 
chtae  will  become  an  idle  mockery." 

Is  it  an  adequate  remedy  for  a  candi- 
date, having  received  the  greatest  numtier 
of  votes,  to  be  compelled  to  contest  be 
fore  the  legislature  a  defeated  candidate, 
having  prima  faele  evidence  of  title  to  the 
office  given  him  in  violation  of  law?  Plain- 
ly, it  is  not.  The  law  commands  the 
board,  and,  If  they  refuse,  the  court  mast 
compel  the  board,  to  give  the  successful 
candidate  prima  facie  evidence  of  bis  right 
to  the  office,  and  it  Is  for  the  defeated  can- 
didate to  resort  to  9110  warranto  or  con- 
test, as  the  case  may  be.  These  remedies 
may  be  adequate  for  the  defeated  candi- 
date, but  they  are  not  for  the  successful 
candidate.  The  legislature  of  a  territory 
is  limited  in  its  sessions  to  GO  days,  and 
compeusatlon  Is  paid  to  the  sitting  mem- 
ber. Suppose  a  board  of  canvassers  gives 
a  certificate  of  election  to  a  d^eated  can- 
didate; he  presents  it,  and  takes  his  seat; 
contest  is  brought  by  a  successful  candi- 
date, but  by  delay  It  Is  not  decided  prior  to 
adjournmeut.  Where  Is  the  remedy  for 
the  candidate  who  was  actually  elected? 
Evidently,  such  Is  not  an  adequate  rem- 
edy. If  the  board  of  canvassers  do  tbefr 
duty,  the  successful  candidate  will  receive 
prima  &cis  evidence  of  his  right  to  the 
office.  If  the  unsuccessful  candidate  de- 
sires to  question  the  result,  he  may  re- 
Hcrt  to  the  appropriate  remedy,  go  behind 
the  returns,  and  then  the  case  has  reached 
what  is  regarded  in  la  w  as  a  "conteeted 
election  case. "  "Except  in  cases  of  special 
injunction  to  stay  waste  or  prevent  other 
irreparable  Injury,  the  bill,  should  genera 
ally  show  some  primary  equity  in  aid  of 
which  the  Injunction  Is  asked,  and  the  re- 
lief Is  granted  as  ancillary  to  orin support 
of  the  primary  equity  whose  enforcement 
la  thus  sought."  Patterson  v.  Miller,  4 
Jones,  Eq.  451;  Washington  v.  Emery,  Id. 
29.  "And  It  Is  Incumljent  upon  the  pirty 
seeking  relief  by  Interlocutory  injunction 
to  show  Homefalr legal  oreqnttable  righta, 
and  a  well-grounded  apprehension  of  im- 
mediate injury  to  those  lights."  High, 
Inj.  §  7.  "  Where,  however,  the  parties  are 
at  issue  upon  a  question  of  legal  right, 
and  it  is  necessary  to  preserve  their  riglits 
In  stntu  quo  until  the  determination  of  the 
controversy,  an  interlocutory  injunction 
may  properly  be  allowed."  Harman  v. 
Jonee,  Craig  &  F.  299.  In  such  cbbm 
courts  of  equity  do  not  assume  jurisdic- 
tion to  dispose  of  the  legal  rights  In  the 
controversy,  but  confine  themselves  to 
protecting  those  rights  as  they  arc,  pend- 
ing an  adjudication  upon  the  legal  qoea- 
tlons  Involved.  In  Kerr  v.  Trego.  47  Pa. 
St.  292,  Involving  elections  and  offices  in 
the  city  of  Philadelphia,    the  supreme 
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court  granted  an  Injunction,  and  said: 
"Tbe  remedy  by  Injunction  extends  to  all 
acta  that  are  contrary  to  law.  and  prejn* 
diclal  to  the  Interests  uf  the  community, 
and  for  which  there  Is  no  adeqaateremedy 
at  law."  The  supreme  court  of  Illinois, 
which  decided  the  case  of  Dickey  v.  Reed, 
has  frequently  granted  iulunctioDS  In 
county-seat  Section  cases,  holdlnv  that, 
while  they  bad  no  statutory  authority, 
the  authority  was  Implied  by  the  coaetl- 
tutlon. 

If  there  could  still  be  any  doubt  of  the 
power  of  the  court  of  equity  over  the  sub- 
ject-matter of  this  injunction  proceeding, 
we  think  it  is  at  rest  by  virtue  of  another 
statute  of  this  territory,  which  to«k  effect 
on  the  same  day  the  former  statute  re- 
ferred to  took  effect!  Section  1,  c.  117, 
LawR  1889,  is  as  follows:  "That  suite  in 
equity  may  be  b^un,  injunctions  granted, 
or  receivers  appointed  in  aid  of  any  suit 
at  law,  whether  the  same  has  been  prose- 
cuted to  a  Judgment  or  not:  provided, 
that  such  lult  at  law  has  been  begun  at 
the  time  any  such  equitable  relief  la 
sought."  It  is  objected  that  the  maada- 
mus  proceeding  was  notaault  at  law ;  but 
we  are  of  the  opinion  that  the  term  "suit 
at  law"  is  used  In  Ite  broadest  aenae,  and 
that  it  was  intended  to  authorise  the  aid 
of  equity  whenever  It  was  necemary  in  or- 
der to  g^ve  a  more  complete  and  effectual 
remedy  in  any  pending  legal  proceeding. 
The  word  "suit"  is  a  very  comprehensive 
term.  As  used  in  the  Judiciary  act,  1789,  % 
25,  it  was  construed  to  mean  "any  pro- 
ceeding In  a  court  of  juRttce  in  which  the 
plaintiff  pursues  in  such  court  the  remedy 
which  the  law  affords  him."  "An  appli- 
cation tor  a  prohibition  is  a  suit.  **  Wes- 
ton V.  City  Council.  2  Pet.  449.  "In  Its 
most  extended  sense,  the  word 'suit*  in- 
cludes not  only  a  cJvU  action,  but  also  a 
criminal  action."  Story.  Conat.  §1719;  1 
Chit.  PI.  399.  "'Suit' applies  to  proceed- 
ings in  chancery,  as  well  as  law."  (1 
Smith  Ch.  Pr.;)  "and  Is,  therefore,  more 
general  than  'action,'  which  is  almost  ex- 
clusively applied  to  actions  at  law, "  (Di- 
dier  V.  Davison,  10  Paige.  M6.)  The  term 
as  used  in  the  statute  is  to  be  construed 
in  its  comprehensive  sense,  and  compre- 
hends proceedings  ancillary  to  the  remedy 
by  mandaniija,  as  authorized  bv  section 
13.  c.  133,  Laws  1889.  The  injunction  pro- 
ceeding la  in  aid  of  the  mandamua,  as 
Bhowo  by  the  record,  and.  Indeed,  each 
refers  to  the  other,  and  the  nature  of  the 
remedy  sought  abowe  the  ancillary  char- 
acter ot  the  proceedings.  Can  It  be  con- 
tended that  a  court  possessing  enlarged 
jurisdiction,  both  at  law  and  in  equity, 
will  decline  to  atoy  an  illegal  act.  and 
preserve  the  status  quo  until  equal  and 
exact  Justice  can  be  done?  Wp  think  not, 
and  therefore  hold  that  npon  the  case  pre- 
sented the  court  had  complete  Jurisdic- 
tion of  the  subject-matter  and  ot  the  per- 
son, and  properly  granted  the  temporary 
Injunction  prayed  for.  That  the  com- 
mand uf  the  writ  was  disobeyed  by  the 
petitioners  is  not  dented  by  them,  and 
the  record  also  shows  the  violation  of  the 
injunction  by  setting  out  In  full  the  certlfi- 
catea  which  the  court  had  restrained 
them  from  issuing.   If  the  court  had  Ju- 


risdiction of  the  person  and  subject-mat- 
ter,—which  we  have  already  answered  in 
the  affirmative, — It  follows  thattheactlon 
ot  the  petitioners  in  disobeying  the  order 
ot  the  court  was  contempt,  for  which  they 
were  liable  to  punishment.  They  were 
properly  brought  before  the  court  by  at- 
tachmeot,  and  ponlshed  by  fine,  and  com- 
mitted to  the  countyjoll  until  the  flue  and 
voBl3i  were  paid. 

It  is  objected  by  counsel  for  petitioners 
that  the  court  exceeded  its  authority  in 
the  matter  of  punishment.  Inasmuch  as 
four  different  fines  were  assessed  of  950 
each  for  four  distinct  offenses  in  one  pro- 
ceeding. The  record  shows  that  these 
fines  wore  assessed  separately,  and  there 
being  no  doubt  of  the  inherent  power  ot 
the  court  to  punish,  as  well  as  by  virtue 
of  the  statute,  therecan be  no  doubt  ot  the 
legality  of  the  first  fine  of  fSO.  But  the 
fact  that  more  fines  were  assessed  would 
not  make  the  entire  punishment  void. 
The  petitioners  are  liable  to  be  held  for 
ttae  valid  fine.  It  la  a  merelrregalarity, 
that  does  not  warrant  discharge  on  ha- 
beas corpas.  Errors  or  irregularities  are 
curable  In  the  court  from  which  the  pro- 
cess Issued,  or  by  appeal;  not  on  habeas 
corpus.  Church,  Hnb.  Corp.  344,  363. 
and  cases  cited.  The  supreme  court  ot 
the  District  of  ColumblA,  in  a  case  where 
three  aentonces  had  been  Imposed,  saya: 
"  The  relator  appears  to  be  Imprisoned  for 
three  several  terms  of  one  hundred  and 
eighty  days  each,  without  any  specifica- 
tion as  to  the  time  of  beginning  or  ending 
ot  the  last  two  terms  of  imprisonment. 
The  sentences -prouounced  by  the  court 
do  not  provide  that  the  periods  ot  impris- 
onment under  these  eonvistlons  are  to 
commence  at  any  future  period,  or  after 
the  expiration  of  the  period  mentioned  in 
the  former  Judgment.  This  omission  1p 
fatal  to  any  Imprisonment  which  exceeds 
that  of  a  single  sentence.  **  There  is  noth- 
ing before  this  court  to  show  that  either 
of  the  petitioners  moved  the  court  to  re- 
mit the  fines,  or  that  payment  of  either  ot 
the  fines  has  been  made;  hence  thepuntsh- 
ment  is  not  a  matter  lor  onr  considera- 
tion. The  petitioners  were  committed  to 
Jail  until  the  fine  was  paid,  and  properl.v 
BO.  The  commitment  Is  not  a  separate 
punishment;  it  is  simply  an  Incident  tf>  It. 
In  the  case  ot  Fischer  v.  Hayes,  6  Fed. 
Rep.  63,  the  court  said :  "It  la  In  thta  rlew 
that  it  has  always  been  held  that  where 
the  statute  authorises  or  prescribes  the 
infliction  ot  a  fine  as  a  punishment,  either 
for  a  contempt  of  court  or  for  a  defined 
offense,  It  Is  lawful  tor  the  court  inflicting 
the  fine  to  direct  that  the  parties  stand 
committed  onttl  the  fine  be  paid,  al- 
though there  be  no  spedflc  affirmative 
grant  ot  powerlnthestatnte  tomake  such 
direction.**  It  is  not  necessary  In  thlA 
case,  nor  does  the  court  Intend,  to  con- 
strue section  Comp.  Laws,  with  a 
view  of  determining  the  power  ot  the  legis- 
lature to  limit  the  courts  In  assessing  a 
fine  tor  contempt,  nor  whether  the  fine 
provided  for  would  be  the  extent  of  pun- 
ishment. The  court  In  this  case  observed 
the  limit  of  the  statute  in  assessing  the 
fine  for  each  contempt:  and,  while  assess- 
ing fines  in  the  same  action  tor  fuur  dli> 
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tinct  contempts  may  be  Irregular  except 
as  to  the  first,  as  the  fines  were  separate 
It  cannot  arall  the  petitioners  prior  to  the 
payment  of  the  valid  fine  and  costs. 

The  objection  of  want  of  jurisdiction  In 
vacation  is  not  well  taken.  By  section 
1829,  Gomp.  Laws,  the  coarts  of  this  terri- 
tory are  always  open,  and  their  jurisdic- 
tion Is  comprehensive  euoatch  to  include 
I>roceedln^8  in  contempt.  The  prayer  of 
the  writ  of  habeas  corpus  will  be  denied, 
and  the  petitioners  will  be  remanded  to 
the  custody  of  the  officer. 

Fbbbman  and  Lee,  JJ.,  concur. 

Fbbbma.n,  J.  I  concur  in  the  conclu- 
sionB  reached  In  this  cause  by  a  majority 
of  the  court,  and,  in  the  main,  with  the 
reasons  assigned.  In  view,  however,  of 
the  Importance  attached  to  the  questions 
involved,  I  have  thought  It  not  improper 
to  place  on  file  my  own  views. 

This  Is  an  application  on  the  part  of  the 
relatOK  to  be  discharged  from  what  they 
allege  to  be  an  nnlawlul  restraint  on  thtir 
liberty.  They  incorporate  as  a  part  of 
their  petition  a  part  of  the  record  of  the 
proceedings  in  the  district  court,  which 
culminated  in  the  commitment  from 
which  they  seek  to  be  discharged.  The 
other  part  of  the  record  has  been  filed  by 
the  counsel  for  the  territory.  The  record 
as  thus  made  up  exhibits,  substantially, 
the  following  state  of  facte :  The  relators, 
who  were  on  and  preceding  the  4th  day  of 
November,  1890.  county  commlseioQers  for 
the  county  »>I  Santa  Fe,  territory  of  New 
Mexico,  were  charged  by  law  with  the 
performance  of  certain  duties.  They  are 
required  to  give  notice  of  electiona ;  to  ap- 
point tor  each  precinct  three  pereons  of 
"discretion  and  good  character"  to  act  as 
Judges;  within  six  days  after  the  election, 
public  notice  having  been  given,  they  are 
required  to  examine  and  count  the  votes 
polled  for  each  candidate.  I  shall  have 
occasion  hereafter  to  note  the  extent  of  the 
power  conferred  by  the  term  "examine 
and  count  the  vote."  They  are  also  re- 
quired to  supply  each  precinct  with  a  bal- 
lot-box, with  lock  and  key;  to  forrtard 
within  10  days  to  the  secretary  of  the  ter- 
ritory a"true  extract  of  the  votes  polled." 
The  failure  through  "culpable  neglect"  to 
have  poll-books  forwarded  to  the  election 
precincts,  or  a  failure  to  count  the  votes 
at  a  proper  time,  subjects  them  to  a  line 
of  not  more  than  $25,  nor  less  than  $10. 
If  they  shall  give  false  or  fraudulent  cer- 
tificates, or  maliclouBly  throw  out  any  re- 
turns sufficiently  legal, orehall  substitute 
false  returns  for  true  ones,  or  prevent  the 
popular  vote  being  had,  or  shall  be  guilty 
of  such  frauds, "  they  shall  pay  a  fine  of 
not  exceeding  $500,  nor  less  than  $200. 
They  are  to  give  to  the  person  receiving 
the  greatest  number  of  votes  a  certlflcate 
of  election.  "Every  commiBsioiier  who 
shall  knowingly,  ignorantly,  or  mali- 
ciously fall  to  comply  with  the  duties  im- 
posed upon  him  by  law  and  the  provis- 
ions of  this  act,  and  who  shall  fail  to 
count  the  votes  at  the  time  and  place  des- 
ignated by  law,  or  in  any  manner  misrep- 
resent the  popular  vote,  or  shall  prevent 
or  order  the  judges  of  election  not  to  cer- 


tify, or  refuse  to  keep  open  a  poll-book  for 
the  Information  of  the  public,  at  the  court- 
house, from  the  time  the  said  poll-book 
shall  be  delivered  to  them  until  the  day  of 
examination  of  the  same,  and  for  the 
counting  of  the  votes,  or  In  any  other 
manner  shall  prevent  the  obtaining  of  the 
legal  vote  of  the  people,  or  shall  refuse  to 
allow  any  candidate  or  citizen  to  examine 
the  said  poll-book  so  placed  for  inppection, 
or  shall  give  any  false  or  frandulent  cer* 
tificate,  shall  on  conviction  be  fined  in  any 
sum  not  less  than  five  hundred  dollars, 
nor  more  than  one  thousand  dollars,  and 
shall  be  Imprisoned  in  the  county  jail  for 
notl(B%{han  six  months,  nor  more  than 
one  yea*t  and,  further,  he  shall  be  forever 
disqualified  from  holding  any  ofiSce  of 
profit  ur  honor  in  this  territory."  Corap. 
Laws  §  1205.  It  Is  a^so  provided  that 
the  district  judge  may,  on  the  pres- 
entation of  any  one  who  may  desire  to 
do  so,  make  a  summary  investigation  of 
the  charge  of  misconduct  on  the  part  of 
the  commissioner,  and.  if  he  shall  And  him 
guilty,  be  shall  suspend  him  from  office  un- 
til final  decision  at  the  next  term  of  tbe 
district  court.  Section  1206,  Conip.  Laws. 

Were  It  not  for  the  disclosure  made  by 
the  record  in  this  cause,  I  should  deem  it 
unnecessary  to  say  that  the  sole  purpose 
of  the  legtslatore  in  the  unaccmenC  of  tbe 
statutes  to  which  I  hare  adverted  was  to 
secure  u  free,  fair,  and  honest  expression 
of  the  people  at  the  polls.  And  aside  from 
the  discussloD  which  has  grown  out  of 
this  case,  and  confining  ourselves  alone  to 
the  provisinns  of  the  law,  it  seems  to  me 
that  tbe  sole  purpose  of  ''he  legislature  in 
providing  for  a  board  of  canvassers  was 
to  secure  that  end.  Whatever  is  honestly 
and  intelligently  done  by  a  commissioner 
under  the  law  to  secure  a  free,  fair,  hon- 
est, and  full  expressioaof  the  popular  will 
Is  done  in  the  line  of  his  duty.  Whatever 
is  done  either  "knowingly,  ignorantly.  or 
maliciously,'*  to  prevent  that  end.  Is  a 
willful,  ignorant,  or  mallclouH  violation 
of  the  law,  and  merits  the  condemnation 
of  all  good  citlxens,  and  the  punishment 
prescribed  by  law.  The  abHolutenecessity 
lor  the  preservation  of  the  freedom  of  elec- 
tions and  the  purity  of  the  ballot  Is  so 
apparent  as  to  admit  of  no  discussion.  It 
would  be  an  Idle  waste  of  time  to  under- 
take to  demonstrate  that,  in  a  govern- 
ment like  ours,  the  line  that  marks  the  dis- 
tinction between  law  and  lawlessness, 
government  and  anarchy,  Is  drawn  at 
the  ballot-box;  and  he  who  undertakes  tu 
obstruct  a  free  expression  of  public  senti- 
ment at  the  polls  is  an  enemy  to  society 
and  a  public  criminal.  Nordoes  it  palliate 
the  offeuse  that  the  obstruction  Is  Inter- 
posed under  the  color  of  authority.  The 
desperate  revolutionist  who  by  force  of 
armsnndertakerito  prevent  the  expression 
of  popular  will  through  the  ballot-box 
may  be  a  bolder  man,  but  he  Is  none  the 
more  a  criminal,  than  the  man  who  under 
color  of  office  seeks  to  do  the  same  act. 
There  is  another  point  equally  well  set- 
tled, though  possibly  not  so  well  ooder- 
stood,  aun  that  Is  that  in  the  discharge  of 
the  duty  imposed  upon  the  commissioners 
to  "examine  and  count  the  votes"  they 
act  in   a  purely  ministerial  capacity. 
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"Whatever  Judicial  function  or  dlacratlon 
they  may  possess  is  exiiansted  in  the  selec- 
tion of  '^dlBcreet  and  honest  Judges  uf  elec- 
tion." The  vote  having  been  cast,  they 
have  nothing  to  do  but  to  examine  and 
count  It.  W ben  the  examination  reaches 
the  point  of  dlschmlng  the  fact  that  the 
vote  under  oonelderation  was  actually 
cant,  it  must  be  counted.  Mr.  Associate 
Justice  BiiisTOL,  In  the  case  of  Bull  v. 
Souttiwieic.2  K.  M.  .%3,  said:  "As  such 
board  of  canvassers,  they  assumed  Judicial 
power  to  pass  upon  the  illegality  of,  and 
reject,  votes,  without  any  other  ceremony 
than  because  parties  and  by-standers  chal- 
lenge them  as  Itle^nl.  In  this  way  hun- 
dreds of  votes  were  thrown  out.  and  the 
result  of  the  election  thereby  arbitrarily 
changed.  This  is  but  another  Illustration 
of  what  experience  has  long  since  demon- 
strated, which  is  that  if  such  Judicial  yow- 
ersshould  he  conferred  upon  merecanrass- 
Ing  boards,  to  be  exercised  az  the  close  of 
a  hotly-contet>ted  election.  In  the  absence 
of  the  real  parties  interested,  and  almost 
always  with  the  partisan  advisers  of  such 
boards  in  the  bacliground,  their  sittings 
would  be  marked  by  the  exercise  of  arbi- 
trary powpr  that  would  be  more  aggress- 
ive and  odluus  than  that  of  the  ancient 
court  of  Star  Chamber.  **  This  case  was 
heard  anddeclded  In  1882.  Itthnsappears 
that,  even  prior  to  the  passage  of  the 
act  of  the  legislature  to  which  I  am  about 
to  refer,  the  doctrine  that  the  county  com- 
missioners sitting  as  a  board  of  canvass- 
era  were  mere  ministerial  officers,  clothed 
with  no  Judicial  discretion,  was  firmly  set- 
tled by  Judicfal  construction  In  this  terri- 
tory. In  order,  however,  to  remove  any 
doubt  that  might  exist,  and  toput  at  rest 
any  and  all  vexatious  questions  that 
might  arise  before  such  boards  of  canvass- 
ers, the  legislature,  at  Its  twenty-eighth 
session,  pattsed  an  act,  the  thirteenth  sec- 
tion of  which  is  as  follows:  "Hec.  13.  That 
the  board  of  county  commissioners,  sit- 
ting as  a  canvassing  board  for  the  pur- 
pose of  canvassing  the  returns  of  any  elec- 
tion hereafter  held  in  this  territory,  shall 
not  adjourn  or  become  fljnctus  officio  as  a 
canvassing  board  until  such  board ofcora- 
mlsBi^onera  shall  have  canrnssed  each  and 
every  return  of  election  before  them,  and 
shall  have  declared  the  result  from  the 
face  of  such  returns;  and  if  any  board  of 
county  commissioners,  sitting  as  a  can- 
vassing board,  shall  fail,  neglect,  or  refuse 
to  canvass  any  return  of  any  election  before 
said  board  under  any  pretense  that  such 
return  is  irregular,  or  for  any  other  pre- 
tense, it  shall  be  lawful  for  any  qualified 
voter  to  pi-esent  his  petition  under  oath 
to  the  judge  of  the  district  court  having 
Jurisdiction,  at  his  chambers,  briefly  set- 
ting forth  the  facts  and  circumstances,, 
and  praying  that  such  board  of  commis- 
sioners shall  be  required  by  a  writ  of  mtin- 
daiBua,  issuing  out  of  such  court,  to  count 
and  certify  such  returns;  and  therefore  It 
sbull  be  the  duty  of  the  district  Judge  to 
Immediately  Issue,  or  cause  to  be  issued, 
his  alternative  v^rit  of  Oiandanttia  requir- 
ing such  commisrilonerB  either  to  canvass 
such  return  or  returns  and  to  declare  the 
result,  or  to  appear  in  person  forthwith 
before  such  court,  and  bring  with  them 


all  of  such  returns;  and,  If  such  commis- 
sioners shall  decline  to  canvass  such  re- 
turn or  returns,  they  shall  appear  before 
said  court  in  obedience  to  each  writ,  and 
take  with  them  all  of  the  returns,  or  pa- 
pers purportlngto  be  returns,  before  them  ; 
and  thereupon  the  court  shall  forthwith 
proceed  to  examine  said  returns,  and  upon 
such  examination  may  issue  his  peremp- 
■tory  writ  commanding  said  board  of  com- 
misBlouera  to  Immediately  canvass  any  or 
all  of  such  returns,  and  to  declare  the  re- 
sult." Sess.  Laws  1889,  p.  821.  This  law 
went  Into  effect  February  28, 18^^9.  The 
section  of  the  statute  wliich  1  have  quoted 
seems  to  me  to  be  too  plain  tu  admit  ot 
construction.  Let  us  analyze  It.for  a  mo< 
ment,  in  order  to  eve  if  it  contains  any 
provision  that  can  tty  any  possibility  be 
misunderstood.  First,  The  board  shall 
not  adjourn  until  it  has  canvassed  each 
and  every  return  before  It.  and  shall  have 
declared  the  result.  Second.  If  it  shall  fail, 
neglect,  or  refuse  to  canvass  any  return 
under  any  pretense  that  such  return  is  ir- 
regular, or  for  any  other  pretense,  any 
qualified  voter  may  present  his  petition  to 
the  district  Judge  praying  that  such  board 
may  be  required  by  writ  ot  maadam.ua  to 
count  and  certify  such  returns.  What  n»- 
turns?  Why,  the  returns  that  said  board, 
under  some  pretense,  have  failed  or  re- 
fused to  canvass.  Tliini.  The  district 
Judge  is  then  required  immediately  to  issue 
his  altera utive  wilt  requiring  the  board 
to  either  canvass  such  returns  and  declare 
the  result,  or  to  appear  before  him  in  per- 
son forthwith,  and  bring  with  them  ail  such 
returns.  The  Judge  is  to  issue  his  manda- 
muB  immediately,  and  the  commissioners 
are  to  appear  forthwith.  No  provision  is 
made  for  waiting  for  the  regular  terra  of 
the  court.  Fourth.  If  the  commissioners 
decline  to  canvass  such  returns,  they  shall, 
In  obedience  to  the  writ,  j.  e.,  forthwith, 
appear  before  the  Judge,  and  bring  with 
them — what?  Bring  with  them  what 
they  in  their  Judgment  regard  as  the  prop- 
er, legal,  and  regular  returns?  No.  This 
is  not  what  they  are  to  be  ordered  to  do, 
but  to  bring  with  them  all  the  returns, 
"or  papers  purporting  to  be  returns." 
Fifth.  Having  done  this,— having,  in  obe- 
dience to  the  writ,  appeared  in  person 
before  the  Judge,  and  having  produced 
not  only  all  the  returns,  but  euchand  every 
paper  purporting  to  be  a  return,— their 
power,  authority,  and  responsibility  prac- 
tically cease.  For,  sixth,  immediately 
on  theproduction  oteucb  papers,  the  judge 
himself  shall  pniceed  to  examine  them ; 
and  hie  judgment,  so  far  as  the  commis- 
sioners are  concerned.  Is  absolutely  con- 
clusive. For,  seventh,  the  judge  is  re- 
quired, as  a  result  of -bis  examination,  to 
Issue  a  peremptory  writ  commanding  said 
board  to  canvass  any  or  all  of  such  re- 
turns, and  declare  the  result.  That  is  to 
say,  the  Judge  is  required  to  examine  all 
of  the  papers,  and  to  declare  what  are 
and  what  are  not  proper  returns,  and  to 
direct  the  board  to  declare  the  result. 

The  express  provision  of  this  statute 
makes  the  judge  quo  ad  hoc  a  revisory 
canvassing  board,  and  nothing  is  left  for 
the  commissioners  except  to  obey  his  man- 
date.  Hence  I  repeat  that  whatever  dis- 
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cretfnn,  mlnleterlal.  Judicial,  or  otherwise, 
vested  in  the  coinmlBsioners  as  a  board  of 
canvassers  ceases  the  momeDt  they  appear 
before  the  Judge  In  reeponse  to  the  alter- 
native writ.  Tbey  are  not  merely  his  sub- 
ordinates. Tbey  no  lon^r  constltntn  any 
part  of  the  board,  so  far  as  relates  to  any 
fjuestlon  growing  out  of  the  validity  or  In- 
validity of  the  papers  filed  with  them  as 
returns,  or  as  papers  purporting  to  be  re- 
turns. Any  effort  on  their  part  thereafter 
to  Impress  their  views  upon  the  result  Is 
not  merely  contempt  of  court,  but  a  plain 
and  culpable  usari>st:loQ  of  aotburity.  It 
Is  no  answer  to  say  that  a  mandate  of  a 
Judge  directing  the  board  to  canvass  cer- 
tain returns,  thereby  declaring  the  election 
of  a  particular  candidate,  Is  an  unwar- 
ranted invasion  of  the  legislative  by  the 
Judicial  branch  of  the  government.  This 
ia  not  true  la  fact,  and  for  three  reasons. 
In  the  Brst  place,  the  legislature  is  the 
sole  Judge  of  the  election,  quallflcatiou, 
and  return  of  its  own  members.  It  may 
seat  a  member  with  or  without  a  certifi- 
cate of  election.  If  it  should  appear  to 
tliat  body  that  a  member  having  a  cer- 
tificate Issued  to  blm  by  the  board  of  can- 
vassers, as  a  result  either  ol  their  own  ex- 
amination or  that  of  the  Judge,  was  not 
in  fact  elected,  it  would  be  its  duty  to  deny 
him  the  privileges  of  a  member.  In  the 
second  place,  the  relation  of  county  com- 
missioners Is  as  foreign  to  the  legislature 
as  that  of  the  Judge.  The  district  Judge 
belongs  to  the  Judiciary,  and  the  county 
commissioners  to  the  executive  or  admin- 
istrative, branch  of  the  govemmeut. 
Each,  to  a  certain  extent.  Is  independent 
of  the  other,  and  the  l^alatlve  branch  is 
absolutely  independent  of  both.  In  the 
third  place,  the  legislative  branch  of  the 
government,  being  independent  of  both 
the  judiciary  and  admlnlstratlvebranches, 
has  a  perfect  right  to  vest  the  power  of 
canvasHlug  the  returns  of  an  election  in 
any  officer  It  may  choose,  either  executive 
or  judicial,  or  to  create  an  ofllce  especially 
clotiieU  with  that  power.  As  we  have 
seen.  It  has  clothed  certain  administrative 
officers,  to-wlt,  county  commlsHioners, 
with  this  powf^r.  to  be  exercised  In  the 
first  instance,  and,  following  the  usual  line 
of  remedial  jurisdiction  in  other  matters. 
It  has  rested  in  the  Jadidary  a  supervis- 
ing or  controlling  power.  Such  being  the 
law  as  I  understand  it,  I  shall  endeavor 
to  apply  it  to  the  facts  in  this  case. 

On  the  12th  day  of  November,  1890,  there 
was  issued  out  of  the  district  court  of  tlie 
county  of  Santa  Fe  a  writ  ol  wamlamus 
directed  to  the  county  commissionei's,  the 
relators  In  this  caue.  This  alternative 
writ,  after  reciting  that  It  was  issued  on 
the  petition  of  Benfamln  M.  Read,  **  a  resi- 
dent and  qaallfied  voter  of  said  county," 
proceeds  to  set  out  the  chargtM,  which  are 
substantially  as  follows:  That  the  board 
of  commissioners  had  failed,  neglected, 
and  refused  to  canvass  the  returns  from 
precincts  numbered  1,  2, 16,  and  8, and  also 
that  they  had  refused  to  canvass  four 
votescast  for  petitioner  at  precinct  No.  11. 
The  writ  concluded  as  follows.  "Now, 
therefore,  you  are  hereby  required  either  to 
canvasssuch  returns,  Includingsald  certifi- 
cate from  precinct  number  eight  of  said 


county,  and  also  to  canvass  and  count  the 
saldfourvotes  poliedln  precinct  number  II 
of  said  county,  which  are  msLTiied  'Nut 
registered  '  upon  the  poll-books  of  said  pre- 
cinct, and  declare  the  result,  ur  to  appear 
in  person  forthwith  before  satd  district 
court,  and  bring  with  yon  all  of  said  re- 
turns, and  all  of  the  returns,  or  papers 
purporting  to  be  returns,  b?fore  you."' 
Un  the  13th  day  of  the  same  montli  the  re- 
spondents appeared  and  filed  their  an- 
swer, which,  after  setting'out  in  detail  the 
alleged  irregularities  which,  in  the  opinion 
of  the  board,  required  them  to  reject  and 
to  refuse  to  canvass  certain  returns  there- 
in described,  concludes  as  follows:  "Your 
respondents,  therefoi^,  in  obedience  to  the 
requirements  of  said  alternative  writ  of 
/oanc/a/nus,  appear  before  your  honor  in 
person,  as  well  as  by  their  attorneys,  N. 
B.Laughlin  and  Francis  Downs,  Esquires, 
and  they  present  before  your  honor  all 
such  returns  or  papers  purporting  to  be 
returns  before  you."  It  Is  not  pretended 
that  the  proceedings  thus  tar  were  not  in 
strict  accord  with  the  act  of  the  legisla- 
ture already  quoted.  On  the  Issue  thus 
joined,  the  cause  was  heard  by  the  district 
J  udge,  and  a  perem  ptory  writ  of  mandamaa 
awarded.  To  this  ruling  of  the  court  re- 
spondents tendered  a  bill  of  exceptions, 
which  WMS  duly  signed  and  sealed.  On 
the  same  day  that  the  alternative  writ  of 
mandamus  was  issued  a  petition  was  filed 
on  the  equity  side  of  said  court  by  thesaid 
Benjamin  M.  Read  and  by  Joseph  B.  .Mayo 
and  Thomas  B.  Catron  against  the  said 
commissioners,  averring,  substantially, 
that  complainants  were,  at  the  election 
held  on  the  4th  of  said  month,  candidates 
for  seats  In  the  legislative  assembly  of 
said  territory;  that  defendants  consti- 
tuted the  board  of  canvassers,  whose  du^ 
It  was  to  canvass  tb«  votes  polled  at  said 
election  in  said  county  of  8anta  Fe:  that 
satd  commissioners  had  assembled  at  the 
court-house  Id  said  county,  "  but  have 
falle<1,  neglected,  and  refused  to  count  a 
portion  of  the  votes  polled  at  said  election 
for  these  complainants."  etc.:  that  said 
refusal  would  materially  affect  the  result 
of  said  election,  and  would  make  it  ap- 
pear that  persons  other  than  complain- 
ants had  been  elected;  that  said  commis- 
sioners were  threatenlqg  to  give  certift* 
cates  of  election  to  other  parties,  etc 
They  asked  that  an  injunction  issue  re. 
straining  the  commissioners  from  issuing 
certificates  of  election  to  others  than  com- 
plainants. An  injunction  was  issued  in 
accordance  with  the  prayer  of  the  bill. 
On  the  .^th  of  December,  1890,  defendants 
answered.  They  admic  that  complain- 
ants were  candidates  at  said  election,  but 
deny  that  they  received  a  majority  of  the 
votescast.  They  then  set  out  what  they 
deemed  various  Irregularities  In  the  re- 
turns of  precincts  1,  2,  8, 11.  and  16;  that 
these  returns  were  not  in  I'^uiar  and  per- 
fect condition,  etc.;  that  tbey  met,  and 
proceeded  to  canvass  the  returns;  that, 
while  BO  doing,  "the  complainants,  wdl 
knowing  the  irreigularitlea,  fraud,  and  de- 
celt  appearing  in  some  precincts,  and  the 
Illegal  and  Insufficient  manner  and  condi- 
tion of  the  pretended  and  alleged  returns 
before  said  defendants  as  such  canvasKlug 
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buan),  and  that  the  said  pretended  and 
allowed  retaroB  were  so  irreKulai*  and  in- 
Bofficleiit  that  the  said  board  coald  not 
"receive  and  count  them,  they,  (the  com- 
plalnnntH,)  in  anticipation  of  their  decis- 
ion US  such  board  of  canvudsers,  filed  a 
bill  Id  ctaanrery,  aod  obtained  an  Injiinc- 
tlon  Issued  ont  of  this  honorable  court,  by 
which  they  were  roHtralned  and  enjoined 
from  makinK  and  completing  the  count 
and  canrnsa  of  all  the  votra  caet  in  said 
election,  according  to  the  retams  made  to 
them  as  such  board.  Aud  these'  defend- 
ants deny  that  thepretended  returns  made 
to  them  as  a  canTanBing  board  of  pre- 
cincts in  said  county  numbered  1.2,8,11, 
and  16  were  In  r^alar  and  perfect  condi- 
tion, but  they  arer  and  state  to  the  court 
here  that  the  alleged  returns  before  them 
from  precincts  1,  2,  and  16  were  irresular, 
and  contrary  to  law  and  the  statates  In 
Buch  case  made  and  provided and  that 
the  face  of  the  returns  from  precinct  11 
was  regulBr,  and  was  Bo  counted,  when 
reached  by  the  board  In  the  regular  order. 
But  there  was  never  at  any  time  any  poll- 
book,  ballot-box,  or  returns  of  any  lUnd 
before  these  defendants,  as  a  canTassiug 
board  or  otherwise,  from  said  precinct 
numbered  8  in  uald  county:  that  there 
was  not  at  any  time  evidence  bt^ore  them 
that  an  election  had  been  held  at  precinct 
number  ^ght  on  the  4th  day  of  November, 
1890,"  etc.  They  deny  that  they  had  failed 
to  count  any  votes  "properly  returned;" 
deny  that  tiiey  threaten  to  give  certificates 
to  persons  "  who  did  not  receive  the  great- 
est numl>er  of  votes,"  etc.  They  admit 
that  "  a  certain  paper  purporting  to  be  a 
certificate  of  election  returns  signed  by 
four  perHons,  two  of  whom  signed  as 
Judges  of  election,  and  two  as  sncmtarles 
or  clerks  of  election,  in  precinct  numbered 
8  In  said  county,  was  presented  to  the  de- 
fendants while  sitting  as  a  board  of  can- 
vassers by  one  of  the  complainants,  Ben- 
jamin M.  Read,  who  was  a  candidate  aa 
aforesaid,  and  an  interested  party  in  the 
result  of  the  eanvase  and  count,  and  who 
was  not  authorized  by  law  to  act  as  mes- 
senger or  custodian  of  theelectlon  returns; 
and  they  aver  that  the  said  purported  cer- 
tlHcate  or  paper  Is  Irregular  in  form,  in- 
sufficient in  law,  does  not  contain  a  true 
and  correct  statement  of  the  votes  cast 
and  polled  at  said  precinct  No.  8  on  the 
4th  day  of  November,  1890.  and  that  said 
alleged  certificate,  it  canvassed  and  count- 
ed, would  change  the  election  returns,  and 
would  have  the  effect  of  giving  maiorities 
to  persons  who  were  not  elected  by  a  ma- 
jority of  the  votes  cast  at  said  election : 
that  said  alleged  certificate  gives  major- 
ItleB  from  four  tu  eleven  greater  than  the 
actual  vote  as  it  was  cast,  polled,  and 
counted,  and  certified  by  the  judges  of 
election,  as  these  defendants  are  Informed 
and  believe. "  They  then  allege  on  Infor- 
mation and  belief  that  said  certificate  was 
made  at  Santa  Fe,  and  under  tb.e  super- 
vision of  interested  parties,  etc.,  and  by 
parties  who  never  saw  the  original  certifi- 
cate made  out  and  signed  by  the  Judges  of 
election,  if  any  such  original  certificate 
was  ever  so  made  out  and  signed.  "  That 
one  of  the  persons  who  signed  said  paper 
&B  an  election  judge  did  ao  at  the  reqaest 


of  some  peraon  who  came  from  Santa  Fe. 
with  the  paper  already  filled  ont  to  be 
signed,  and  seven  days 'after  his  official 
position  as  Judge  of  the  election  had  ex- 
pired." The  contradictory  statements 
contained  In  this  answer,  o{  themselves 
convict  the  board  of  an  attempt  to  mp* 
presB  the  popular  vote  and  defeat  the  will 
of  the  people:  for  while,  in  one  part  of 
the  answer,  they  charge  that  there  wae 
not  atany  timeevidence  before  them  of  any 
election  at  precinct  No.  8,  they  nevertheless 
admit  in  another  portion  of  the  answef 
that  a  paper  purporting  to  be  a  return 
from  said  precinct,  signed  by  two  judges 
of  election  and  two  clerks,  had  been  filed 
with  them ;  but  they  allege  that  said 
"purported  certificate "  did  not  contain  a 
true  and  correct  statement  of  the  votes 
polled  at  said  precinct.  How  did  they 
know  that  "purported  certificate"  did  not 
contain  a  true  statement  of  the  votes 
polled,  if  they  had  never  bad  before  them 
any  evidence  that  any  such  election  had 
been  hud?  Having  answered,  they  de- 
murred to  the  bill,  setting  out  six  caasm 
of  demurrer,  substantially  as  follows; 
First,  the  court  has  no  jurisdiction  of  the 
parties;  second,  because  the  court  has  no 
jurisdiction  of  the  subject-matter  In  con- 
troventy ;  third,  because  the  court  has  no 
jurisdiction  of  the  Bubject-matters  and 
the  persona;  A/urtA,the bill  doesnot  state 
facts  sufficient  upon  which  Co  base  an  ac- 
tion; complainants  have  nocommon 
interest;  siztb,  that  the  bill  is  multifa- 
rious. This  answer,  in  the  nature  of  a  de> 
marrer,  was  filed  on  December  5tb,a&d  on 
the  same  day  a  motdon  was  filed  to  dlB< 
Bolve  the  injunction.  On  the  17th  day  of 
January.  1801,  one  of  the  complalaants 
filed  In  the  cause  an  affidavit  reciting  that 
defendants.  In  violation  of  the  injunction; 
had  on  the  5th  day  of  December,  1690,  Is-t 
sued  certificates,  etc.;  and  thereupon  s 
writ  of  attachment  was  issued.  The  par. 
ties  were  arrested,  and  on  January  19tb 
appeared  and  filed  a  motion  to  quash  the 
attachment.  The  grounds  of  this  motion 
were  substantially  aa  follows :  First,  the 
Judge  had  no  power  In  vacation  to  issue 
the  attachment ;  necoDd,  because  the  judge 
had  no  powijr.  Jurisdiction,  nor  authority 
to  institute  proceedings  for  contempt; 
third,  the  judge  had  no,  power  to  issue  an 
Injunction  to  prevent  the  board  of  can- 
vasserfl  from  issuing  certificates:  fourth^ 
the  judge  had  no  power  to  Issue  an  Injunc- 
tion, which  was  therefore  void ;  Sfth,  be- 
cause no  order  to  show  cause  had  preceded 
the  writ  of  attachment :  sixth,  because 
the  rules  and  regulations  of  the  chancery 
court  were  not  observed  in  the  Issuance  of 
the  writ  of  attachmmt.  On  the  2Qrth  of 
January,  an  order  was  entered  by  the  dis- 
trict Judge  reciting  that  upon  a  hearing  of 
the  parties,  and  upon  the  full  considera- 
tion of  the  cause,  he  bad  found  the  parties 
guilty  of  four  several  acts  of  contempt, 
and  imposing  a  fine  of  $50  upon  them  for 
each  of  theallegeU  uctsof  contempt.  They 
were  adjudged  guilty  of  contempt,  and  an 
order  of  commltiuept  was  entered  against 
them  In  the  event  that  the  fines  were  not 
promptly  paid. 

That  we  may  have  a  proper  conception 
of  the  relation  sustained  to  each  other  by 
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the  two  proceedings  of  mand»muB  and 
injunction.  It  may  not  be  Improper  to 
note  the  order  in  which  the  several  etepa 
were  tatcen.  Both  writs  were  applied 
for  and  issued  on  the  same  day.  to-wlt, 
November  12,  1890.  On  the  13tb  of  the 
same  month  defendants  answered  the 
alternative  writ  ol  oian(/jtRiif8,and  on  the 
18th  a  peremptory  writ  was  Issued.  On 
the  &th  -of  December  defendants  filed  their 
answer  to  the  bill  for  Injunction,  and  also 
moved  to  dissolve  the  same,  and  on  the 
same  day  they  proceeded,  in  direet  viola- 
tion of  its  terms,  to  tosae  certificates  of 
election. 

1  shall  not  consnmc  time  in  discussltiK 
the  question  as  to  the  Jurisdiction  of  the 
court  to  issue  the  writ  of  mandamus. 
The  act  of  February  28, 1889.  confers  the 
power  in  express  terms.  Not  only  so,  but 
the  facts  in  this  case,  in  their  minutest  de- 
tail, bring  it  within  the  express  terms  of 
the  statute.  Kverj  requirement  of  the 
statute,  save  one,  was  met.  The  com- 
plaint was  made;  the  alternative  writ 
waslssued;  the  respondentsappeared  and 
produced  the  returns;  the  judge  exam- 
ined them;  the  peremptory  writ  was  la- 
sued.  At  this  point,  however,  obedience 
to  law  was  abandoned.  The  respondents, 
the  relators  here,  thinking,  no  doubt  hon- 
estly, that  they  were  better  qualified  to 
take  care  of  the  public  interests  than  the 
legislature,  determined  to  defy  the  law. 
It  is  trifling  with  the  occasion  to  treat 
the  conduct  of  these  relators  as  a  contempt 
of  court;  It  was  a  contempt  of  law.  ft 
would  be  an  unwarrantable  reflection  up- 
on their  intelligence  to  say  that  they  did 
not  understand  their  duty  in  the  premises. 
It  was  not  a  matter  of  mistake.  It 
would  be  a  reflection  on  the  voters  of 
the  county  to  suggest  that  three  men  too 
Ignorant  to  UDderetand  the  thirteenth 
section  of  the  act  of  February  28. 1889,  could 
be  elected  to  the  office  of  county  commis- 
sioner. But,  conceding  thejuHsdiction  to 
issue  the  juaodAmus,it  Is  insisted  that  the 
court  had  no  authority  to  issue  the  Injunc- 
tion: that  the  act  of  1889,  imposing  on 
the  judge  the  duty  of  Issuing  the  man' 
damas,  is  an  implied  denial  of  his  author- 
ity to  proceed  by  any  other  (pethod;  and 
the  familiar  doctrine  that  expressio  unins 
est  exclusio  ulterius  is  invoked  to  sustain 
tbis  view.  Opposed  to  this,  however, 
tetbe  equally  familiar  doctrine  that,  when 
power  is  conferred  on  a  court  to  do  any 
particular  thing,  there  is.  In  the  absence 
of  express  provision  to  the  contrary,  an 
implied  grant  of  power  to  isHue  such  pro- 
cess as  may  be  necessary  to  carry  into  ex- 
ecution the  power  conferred.  This  is  es- 
pecially true  of  courts  of  common-law 
and  chancery  jurisdiction ;  and  section 
1868  of  the  organic  act  provides  that 
"the  supreme  court  and  district  courts, 
respectively,  of  every  territory,  shall  pos- 
sess chancery,  as  well  as  common-law, 
jurisdictlou. " 

But  tliere  is  another  reason  that  to  my 
miud'ls  conclusive  of  this  question.  It  Is 
w^l  settled  that  the  two  processes,  man- 
damiiB  and  Injunction,  are  correlative  In 
their  character  and  operation.  As  a  rule, 
whenever  a  court  will  interpose  by  man- 
damus to  compel  the  performance  of  a 


duty,  it  will  exercise  its  restraining  power 
to  prevent  a  corresponding  violation  of 
duty.  The  supreme  court  of  the  United 
States  has  declared :  "  But  it  has  been  well' 
settled  that  when  a  plain,  official  duty, 
requiring  no  exercise  of  discretion,  is  to 
be  performed,  and  performance  is  re- 
fused, any  person  who  has  sustained  per- 
sonal injury  by  such  refusal  may  have  a 
manditmas  to  compel  its  performance; 
and,  when  such  duty  is  threatened  to  be 
violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  Injury 
thereby, for  which  an  adequate  compeosa- 
tion  cannot  be  had  at  law,  may  have  an 
injunction  to  prevent  it.  In  such  cases 
the  writs  of  maadamas  and  injunction 
are  somewhat  correlative  to  each  other." 
Board  of  liquidation  v.  McCnmb,  92  D. 
S.  541 ;  High,  Extr.  Rem.  §  6.  Even  uitder 
the  common  law  as  It  existed  in  England 
at  a  time  when  the  writ  of  manduwas  is- 
sued only  as  a  preroga'Uve  writ,  and  be- 
fore It  became  wfaatit  now  Is, — a  writ  of 
right,  Issning  ex  debito  Jiistltta?, — it  exer- 
cisied  a  restraining,  as  well  as  a  coercive, 
power.  Ex  parte  Crane,  6  Pet.  192.  The 
injunction  was  purely  ancillary  to  tlie 
mandamus.  The  relation  which  the 
former  writ  sustained  to  the  latter  was 
precisely  that  of  an  attachment  sued  out 
in  aid  of  a  common-law  action  of  debt. 
The  purpose,  and  only  purpose,  waa  to 
preserve  the  status  quo  pending  the  deter- 
mination of  the  question  raised  by  thepro- 
ceeding  by  mandamus.  There  was,  in 
fact,  but  one  cause  of  action,  and,  in  law, 
practically  but  one  suit.  If  the  petition- 
ers were  not  enUtled  to  an  injunction, 
they  were  unqnestionably  not  entitled 
to  mandamaa.  The  purpose  of  the  man- 
damus was  to  compel  the  commission- 
ers to  do  that  which  conld  be  done 
only  as  a  prerequisite  to  the  Issuance  of 
a  certificate  of  election.  Under  tbe  law, 
they  were  first  to  canvass  the  vote  and 
declare  the  result,  and  afterwards  to  Issue 
a  certificate  of  election.  To  say  that, 
while  they  might  be  compelled  by  man- 
damus to  canvass  the  return,  they 
could  not  be  restrained  from  issolDgr  a 
certificate,  predicated  upon  a  result 
reached  In  defiance  of  the  mandamus,  \» 
to  unnoutice  a  solecism,  in  the  view 
that  I  have  takeu  of  the  matter,  the  pro- 
ceeding by  injunction  was  unneceaeary. 
Pending  the  proceeding  by  mandamas, 
the  board  had  no  authority  to  Issue  a  cer- 
tificate of  election.  A  peremptory  writ  of 
mandamus  commanding  the  commission- 
ers to  canvass  the  votes  cast  at  an  elec- 
tion is,  ex  vi  termini,  a  command  to 
them  to  do  nothing  that  will  defeat  the 
purposes  of  the  writ.  It  was  the  duty  of 
the  board  to  obey  the  writ,  not  alone  la 
its  substance,  but  in  Its  spirit.  High, 
Extr.  Rem.  §566.  Henceit  follows  that  the 
issuanceof  tbecertificate pending  the  oper- 
ation of  tbe  writ  of  mandamus  was  a 
violation  of  its  terms,  and  warranted  the 
imposition  of  a  fine  for  contempt.  Grant* 
ing,  however,  that  an  injunction  was  un- 
necessary, it  does  not  rest  with  tbe  re- 
lators In  this  proceeding  to  say  that  the 
court  was  unnecessarily  specific  In  Its  di- 
rections to  them.  If ,  in  good  faith,  they 
bad  obeyed  the  mandamus,  I  am  Inclined 


Digilized  by 


Google 


N.M.) 


IN  BE  SLOAN. 


to  the  opinion  that  they  would  bare  been 
entitled  to  their  costB  acitotbe  Injunction ; 
bnt  the  eHort  to  eecape  tbe  penalty  in- 
curred by  groBB  and  wlllfal  violation  of  law, 
by  abuwtng  that  the  proceedinirs  of  the 
court  were  irregular,  or  that  its  procewes 
were  unneceBsariiy  specific,  doee  not  com* 
mend  Itself  to  tbe  farorable  eooslderatloo 
of  tbe  court. 

It  Ib  further  insisted,  bowerer,  that  the 
whole  proceeding  before  the  district  Judge 
was  void  for  tbe  reasons — First,  that  tbe 
rival  candidates  for  the  legislature  should 
have  been  remitted  to  their  right  of  con- 
test ;  and,  second,  because  the  interposi- 
tion of  the  court  was  unwarranted  inter- 
ference on  the  part  of  the  jodlclal  with  the 
leglHlatl  ve  branch  of  the  govern  men  t.  This 
proposition  has  been  urged  with  '.-om- 
mendable  zeal,  and  with  great  ability.  Tbe 
learned  counsel  for  tbe  relators  have  ex- 
hibited great  research  in  the  production  of 
AUtburitles  to  aastaln  their  vlewa.  Ttaey 
have  insisted  that,  if  the  courts  can  Inter- 
pose by  ma  od^m  us  or  Injunction  to  con- 
trol elections,  they  may  curtail,  if  not  de- 
stroy, the  powers  vested  in  the  other 
branches  of  the  goremment;  and  numer- 
ous authorities  have  been  cited  to  sustain 
this  view.  Tbe  case  of  relators  does  not 
raise  this  question.  So  far  from  be- 
ing enjoined  against  the  discharge  of 
their  doty,  they  were  required  hy  the 
inandamas  to  perform  their  duty.  So  far 
from  the  action  of  the  Judge  being  an  in- 
fringeraent  on  the  prerogatives  of  the  leg- 
islature, he  was  himself  acting  under  the 
mandate  of  an  act  of  the  legislature.  I 
should  not  deem  It  necessary  or  proiier.  In 
Tiew  of  the  act  of  tbe  legislature  I  buve 
already  quoted,  to  discuss  tbe  question 
as  to  tlie  authority  of  the  court  to  inter- 
pose Itsmasc/amirs.but  for  the  earnestness 
with  which  the  counsel  for  tbe  relators 
have  Insisted  that  tbe  action  of  the  Judge 
was  a  usurpation,  and  therefore  void.  I 
Bhttll  briefly  review  some  of  the  authori- 
ties cited  as  sustaining  tbe  position  of  re- 
lators' counsel.  ■ 

In  the  case  of  Railroad  Co.  v.  De  Graff. 
27  Mlnu.  I,  6  N.  W.  Kep.  841,  It  was  sought 
to  enjoin  tbe  governor  of  the  state  from 
tbe  performance  of  certain  duties  imposed 
upon  lilm  by  the  legislature.  It  was  held 
that  this  could  not  be  done.  It  Is  true 
tiiat  the  judge.  In  rendering  the  opinion  of 
the  court,  states  very  broadly  that  under 
theeouHtltutton  of  that  state  the  courts 
are  powerless  to  interfere  with  the  opera- 
tions of  any  officer  of  the  executivedepart- 
ment,  whether  the  action  sought  to  be 
controlled  was  ministerial  merely,  or  one 
involving  the  exercise  of  "discretion  and 
judgment  alone."  Whether  the  general 
principle  stated  be  correct  or  otherwise, 
the  facts  in  the  case  warranted  the  con- 
•clusiim  reached.  No  such  authority  was 
-Bought  to  be  exercised  In  the  case  at  bar. 
In  tbe  cas'j  of  Walton  v.  Ueveling,  61  111. 
301,  the  syllabup  is  as  follows:  "Where 
tbe  law  authorizes  an  election  to  be  called 
Id  a  township,  to  determine  whether  a 
majority  are  In  favorof  subscribing  to  the 
«tocl£  of  a  railroad  company,  when  tbe 
election  is  called  In  pursuance  of  the  re- 
quirements of  the  law,  a  court  of  equity 
liaii  no  power  to  restrain  the  officers  from 


holding,  or  the  people  from  voting  at, 
such  election.  A  writ  of  Injunction  is- 
sued In  such  case  is  void,  and  tbe  officers 
and  people  are  not  bound  to  obey  It.  as 
the  court  has  .no  jurisdiction. "  In  the 
case  of  Harris  v.  Schryock,  82  111.  J19.  It 
was  said:  "But,  according  to  repeated 
decisions  of  this  court,  tbe  power  to  bold 
an  election  is  political,  and  not>  Judicial; 
hence  a  court  of  equity  bos  no  power  to 
restrain  officers  from  the  exercise  of  such 
powers."  In  the  same  state,  in  the  case 
of  Dickey  v.  Keed,  78  111.  271.  the  court  re- 
peats the  same  ductriae,  declaring  that 
"elections  belong  to  the  political  branch 
of  the  government,  and  are  beyond  the 
control  of  the  Judicial  power.  •  •  • 
And  the  political  power  of  tbe  state  may 
organize  municipal  bodies,  and  put  them' 
into  operation,  by  force  of  enactment,  or 
by  election  of  the  people  to  be  thus  gov- 
erned, and  they  can  provide  the  modes  of 
reviewing  the  retuma  of  election  to  ascer- 
tain whether  they  are  In  accordance  with 
the  expressed  will  of  tbe  people,  and,  until 
the  courts  are  empowered  by  the  constitu- 
tion or  legislative  enactment,  they  must 
refrain  from  interference." 

I  have  thus  referi-ed  to  what  seemed  to 
the  counsel  for  rela  tors  as  the  most  direct 
authorities  in  support  of  tbelrpositlon  lor 
tbe  purpose  of  showing  that  they  are  not 
either  directly  or  by  Implication  assailed 
by  the  views  that  I  have  advanced,  la 
the  case  at  bar,  the  election  had  been  held, 
tbe  vote  had  been  cast,  and  the  alleged  in- 
terference on  the  part  of  tbe  judge  was  .In 
the  exercise  of  a  duty  Imposed  on  him  by 
the  very  authority  that  created  the  board 
of  commissioners.  In  the  language  of  the 
decision  last  quoted,  he  was  empowered 
to  act  by  "It^islatlve enactment."  It  was 
not.  therefore,  a  case  of  Interferenceon  the 
part  of  the  Judiciary  with  the  right  of  elec- 
tion, but  of  open  and  avowed  revolt  on 
the  part  of  the  commissioners  against  the 
organized  government  of  the  territory. 
Tbe  true  doctrine,  under  our  form  of  gov- 
ernment. Is  this:  £very  qualified  voter 
has  tbe  right  t^  cast  bis  vote  and  have  it 
counted.  When  the  legislative  power  has 
appointed  an  election,  and  provided  tbe 
proper  officers  for  holding  it  and  declar- 
ing the  result,  the  courts  have  no  power 
to  interpose  by  way  of  preventing  the  ex- 
ercise of  snchfuDctlon.  But  no  such  officer 
has  authority,  under  color  of  his  office,  to 
defeat  the  will  of  the  people  as  expressed 
at  tbe  polls,  and,  if  he  undertakes  to  do 
so,  it  is  the  duty  of  the  courts,  on  proper 
applicatlcm,  and  within  the  ^ules  pre- 
scribed by  the  I^slature,  to  Interfere  by 
sucb  remedial  processes  may  be  necessary 
to  attain  the  proper  remedy.  In  respect 
of  their  purely  ministerial  duties,  election 
officers  are  not  be.vond  the  control  of  the 
courts.  Cooley,  Const.  Llm.  621;  High, 
Extr.  Rem.  §  56. 

A  question  vtas  raised  in  the  argument 
as  to  the  right  of  the  Judge  to  enter  the 
Judgment  complained  of  at  chambers.  The 
authority  to  do  so  to  conferred  in  such 
Hpecitlc  terms  by  section  1829  of  the  Com- 
piled Laws  that  tbe  mere  reference  to  that 
section  is  regarded  as  sufficient  answer  to 
this  objection.  It  was  also  Insisted  on 
the  ai^ument  that  under  the  provisions  of 
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section  665  of  theCumpIled  Laws  the  Judge 
hud  DO  authority  to  Impose  a  fine  in  ex- 
cess of  $50  without  a  trial  by  Jury.  The 
several  acts  and  omissions  ou  the  part  of 
the  relators  con8titateil,.in  my  opinion, 
but  one  oRense.  I  tlilnk  the  mode  adopt- 
ed in  fixing  the  amount  of  the  flue  wat>  Ir- 
regular, but  It  is  an  irregularity  that  can- 
not be  taJcen  advantaseot  lu  this  proceed- 
ing. But  I  do  not  agree  with  the  learned 
counnel  for  the  relators  that  the  section 
referred  to  was  intended  to  operate  as  a 
limitation  upon  the  right  of  a  ludge  to  Im- 
pose a  6ne  for  a  contempt  of  court  com- 
mitted in  a  refusal  to  obey  one  of  Its  man- 
dates. On  the  contrary,  I  am  sntlnfled 
that  this  statute  relates  alone  to  the  pres- 
ervation uf  order  and  decorum  in  the  pres- 
ence of  the  court. 

1  must  say  that,  in  the  view  I  take  of 
this  cause,  the  discnasion  has  talten  a 
much  wider  range  than  was  pertinent  to 
what  I  conceive  to  be  the  only  issue  in- 
volved.  Section  13  of  the  act  of  February 
28, 1889,  unquestionably  gives  the  district 
judge  jurisdiction  of  the  controversy  out 
ol  which  the  pr(»ceedingB  for  contempt 
arose.  Section  2027  of  the  Complied  Laws 
of  1884  requires  this  court  to  forthwith  re- 
mand the  relators.  If  It  should  appear 
that  they  are  detained  in  custody  lor  any 
contempt,  specially  and  plainly  charged 
In  tjie  commitment,  by  some  court,  officer, 
or  body  having  the  authority  to  so  com- 
mit for  the  contempt  so  charged.  All  of 
tills  appears  on  the  face  of  the  petition, 
and  I  think,  therefore,  that  the  motion  to 
dismiss  the  writ,  and  remand  the  relators, 
is  well  taken,  and  should  be  allowed. 

O'Brien,  C.  .J.,  (dissenting:)  To  my 
mind.  It  is  clear  tliat  two  errors,  at  least, 
fatal  to  the  validity  of  the  commitment  of 
the  relators,  appear  upon  the  record  of 
these  proceedings.  First,  that  the  court 
had  no  Jurisdiction,  In  tlie  first  instance, 
to  issue  the  writ  of  Injunction ;  seaoDd, 
that  the  Judgment  upon  tbe  hearing, 
touching  tbe  violation  of  the  injunctlonal 
order,  lmi>oslng  a  fine  of  $200  on  each  of 
tlie  relators,  and  ordering  their  imprison- 
ment until  such  fine  be  paid,  is  Illegal  and 
of  no  binding  validity.  For  the  purpose 
of  a  proper  understanding  of  the  case,  the 
bill  of  complaint,  the  writ  of  Injunction, 
judgment  on  attachment,  and  commit- 
ment are  Set  out  in  extenao: 

"In  thedlstrietcourtuf  Santa  Fe  county. 
Bill  for  InjuDctlon.  Territory  of  New  Mex- 
ico, county  cf  Santa  Fe — ss. :  In  the  dis- 
trlct  court  for  the  said  county  of  Santa  Fe, 
sitting  for  the  trial  of  causes  arising  un- 
der the  laws  of  said  territory.  To  the 
Honorable  Edward  F.  Speeds,  associate 
Justice  of  the  supB*eme  court  of  said  terri- 
tory, and  judge  of  the  said  district  court: 
Benjamin  M.  Read,  Joseph  B.  Mayo,  and 
Thomas  B.  Catron,  residents  of  said 
county,  bring  this,  their  bill  of  complaint 
•against  John  H.  Sloan,  George  L.  Wyllys, 
■and  Teodoro  Martinez,  also  residents  of 
•aid  county,  and  show  nnto  your  honor; 
Complainants  were  candidates  at  the  elec- 
tion held  in  said  county  on  the  fourth  day 
of  Noveuil)er,  1890,  said  Kead  and  Mayo  for 
theofllcesof  members  of  the  house  of  repre- 
sentatives of  the  legislative  assembly  of 


New  Mexico,  and  said  Catron  for  the  office 
of  member  of  the  council  of  said  legisla- 
tive assembly,  and,  as  such  candidates, 
were  voted  for  by  voters  of  said  county, 
and,  as  shown  by  the  election  returns,  re- 
ceived majorities  of  the  votes  cast  for  said 
offices,  respectively.  Defendants  are  the 
county  commissioners  of  said  county,  and, 
us  such,  are  required  by  law,  within  six 
days  after  an  election,  to  publicly  examine 
and  count  the  votes  polled  for  each  can- 
didate, and  to  forward  to  the  persons 
who  have  received  the  greatest  number  of 
votes  polled  at  any  election  held  for  mem- 
bers of  the  house  of  representatives,  tbe 
corresponding  certificate  of  election.  That 
defendants  have  assembled  in  the  court- 
house in  the  county  of  Santa  Fe  for  the 
purpose  aforesaid,  but  have  faile<l,  neg- 
lected, and  refused  to  count  a  portion  of 
tbe  votes  polled  at  said  election  lor  these 
complainants,  such  portion  being  tbe 
votes  cast  for  complainants  In  the  pr^ 
cincts  of  said  county  numbered  1,  2,  8, 11, 
and  16;  the  returns  of  election  from  said 
precincts  being  before  said  defendants,  and 
in  regular  and  perfect  condition.  Tbe 
failure  and  refusal  of  defendants  to  count 
said  votes  as  shown  by  said  returns  will 
materially  affect  the  result  of  said  count 
so  as  to  make  Itappearthat persons  otbo' 
than  complainants  have  been  elected  to 
said  offices, although  such  is  notreally  the 
tact;  and  defendants  giveoutand threaten 
that  tbey  will  make  and  deliver,  or  cause 
to  be  made  and  delivered,  to  such  other 
persons, certificates  showing  thrir  election 
to  the  offices  aforesaid,  nnd  complainants 
believe  that  tbey  will  certainly  do  so,  un- 
less restrained  by  an  order  of  the  court. 
Jf  such  certificates  are  so  made  and  issued 
to  such  other  persons,  great  and  irrepa- 
rable damage  may  and  probably  will  result 
to  complainants,  and  each  of  them,  and 
to  the  public  generally:  and  tbe  existence 
of  such  certificates  may  and  probably  will 
be  the  cause  of  numerous  suits,  and  vexa- 
tious and  expensive  litigation,  as  has 
heretofore  been  the  case  in  this  territory 
under  similar  circumstances.  As  soon  as 
the  said  count  by  the  said  defendants  Is 
completed,  complainants  will  institute,  or 
cause  to  be  Instituted,  in  accordance  witta 
the  statute,  proceedings  in  amndamus  to 
compel  defendants  to  canvass  all  of  the 
returns  of  said  election  In  said  county; 
but  before  such  proceedings  cau  be  made 
effective,  and  before  a  complete  canvass 
can  be  made,  defendants  will  issue,  or 
cause  to  be  Issued,  such  Improper  and 
fraudulent  certificates  of  election  as  here- 
inbefore described.  Complainants  there- 
fore pray  that  defendants  be  restrained 
and  enjoined  by  an  injunction  of  this  court 
from  making  and  delivering,  or  ordering 
or  causing  to  be  made  or  delivered,  any 
certiorate  uf  election  to  either  of  tbe  offices 
herelnbt^ure  mentioned  to  any  pers<m  or 
persons  other  than  these  complainants, 
and  from  making,  «>r  causing  to  be  made, 
any  record  of  the  result  of  th^rranvaas  of 
said  election  returns  until  tbe  furtherorier 
of  the  courtin  the  premises.  May  it  please 
your  honor  to  grant  nnto  complainantfl 
the  writ  of  subpoena,  under  the  seal  of  tills 
honorable  court,  directed  to  defendants. 
John  U.  Sloan,  George  L.  Wyllys,  and 
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Teodoro  Martlnes, commanding  them, and 
each  of  them,  to  appear  before  thia  court 
ou  aday  and  under  a  penalty  to  be  therein 
fixed,  then  and  there  to  anH war  unto  the 
premises  m  fully  as  if  the  same  were  here 
repeated,  and  they  particularly  interro- 
gated thereunto,  but  not  under  oath,  an 
answer  under  oath  belnia:  hereby  exprM^ 
waived,  and  to  abide  the  order  or  decree 
of  the  court  In  the  premises.  Bjsnjahin  M. 
Read." 

"Territory  of  New  Mexico,  county  of 
Santa  Fe.  On  this  12th  day  of  November, 
1890.  personally  appeared  before  me  Benja- 
min M.  ftead,  and  made  oath  that  he  had 
read  the  foregoing  bill  by  him  subsciibed, 
and  linew  the  contentH  thereof,  and  that 
the  same  Is  trne,  except  as  to  the  matters 
therein  alleged  upon  information  and  be- 
lief, and  as  to  those  matters  he  believes  it 
to  be  true.  Witness  my  hand,  and  the 
seal  of  the  district  court  of  the  first  Judi- 
cial district  of  the  territory  of  NewMexlco, 
the  day  and  year  last  above  written. 

A.  E.  Walker,  Clerk  of  the  District  Court. 
[Seal.]" 

"The  territory  of  New  Mexico  to  John 
H.  Sloan,  George  L.  Wyllys,  and  Teodoro 
Martinez,  greeting:  Whereas,  Benjamin 
M.  Bead.  Joseph  B.  Mayo,  and  Thomas 

B.  Catron  have  filed  in  the  district  court 
for  Santa  Fe  coonty  their  bill  of  complaint 
against  you,  praying  to  be  relieved  touch- 
ing the  matters  therein  set  forth,  now, 
therefore,  you,  the  said  John  H.  Sloan, 
George  L.  Wyllys,  and  Teodoro  Martinez, 
both  Individually  and  as  members  of  the 
board  of  county  commiasionere  of  Santa 
Fe  county,  your  agents,  servants,  em- 
ployes, and  advisers,  are  hereby  restrained 
and  enjoined  from  making  and  delivering, 
or  ordering  or  causing  to  be  made  or  de- 
livered, any  certificate  of  election  to  the 
offices  of  members  of  the  house  of  repre- 
sentativesof  thelegislativeaseembly  of  the 
territory  of  New  Mexico,  and  of  member 
of  the  council  of  said  legislative  assembly, 
to  any  person  or  persons,  other  than  said 
Benjamin  M.  Bead,  Joseph  B.  Mayo,  and 
Thomas  B.  Catron,  and  from  making,  or 
causing  to  be  made,  any  record  of  the  re- 
sult of  your  can  vass  of  the  election  returns 
of  the  election  held  in  said  county  of  Santa 
Fe  on  the4tb  day  of  November,  1800,  until 
the  further  order  of  the  said  district  court 
In  the  premises.  Witness  the  Honorable 
Edwahd  p.  Sebds,  aasfK-iate  Justice  of  the 
supreme  court  o!  the  territory  of  New 
Mexico,  and  Judge  of  the  first  Judicial  dis- 
trict court  thereof,  and  the  seal  of  said 
district  court,  this  I2th  day  of  November, 
1890.   A.  E.  Walkrk,  C^erk.  [Seal.]" 

"The  territory  of  New  Mexico  to  the 
eberttf  of  Santa  Fe  coonty,  greethig:  You 
are  hereby  commanded  to  arrest  and  take 
the  body  of  John  H.  Sloan,  and  him  safely 
keep,  so  that  you  have  his  body  before 
the  district  court  within  and  for  the  eoun> 
ty  of  Santa  Fe,  sitting  at  chambers  at 
the  federal  buildlnK  In  said  county,  on 
Monday,  January  19, 1891,  at  nine  o'clock 
A.  M.,  then  and  there  to  answer  for  a 
charge  of  contempt.  Witness  the  Honors 
able  Edward  P.  Seeds,  associate  Justice 
of  the  supreme  court  of  the  territory  of 
New  Mexico,  and  judge  of  the  first  judi- 
cial district  court  thereof,  and  the  seal  of 
T.25F.no.l3— 60 


said  district  court,  this  ]7tb  day  of  Janu- 
ary, 1891.   A.  E.  Waijier,  Clerk.   [Seal.]  " 

The  attachment  tor  Teodoro  Martian  is 
In  the  same  words. 

"The  territory  of  New  Mexico  to  Fran- 
cisco Chavez,  sheriff  of  the  county  of  San- 
ta Fe»  greeting :  Whereas,  on  the  12th  day 
of  November,  1890,  an  Injunction  was  Is- 
sued out  of  the  district  court  of  Santa  Fe 
county  enjoining  and  restraining  John  H. 
Sloan,  George  I/.  Wyllys,  and  Teodoro 
Martinez,  both  individually  and  as  mem- 
bers of  the  board  of  county  commission- 
ers of  said  Santa  Fe  county,  their  agents, 
servants,  employes,  and  advisers,  from 
making  or  delivering,  or  ordering  or  caus- 
ing to  be  made  or  delivered,  any  certificate 
of  election  to  the  otfices  of  members  of 
the  house  of  representatives  of  the  legis- 
lative assembly  of  the  territory  of  New 
Mexico,  and  of  member  of  the  council  of 
said  legislative  assembly,  to  any  person 
or  persons  other  than  Benjamin  M.  Bead, 
Joseph  B:  Mayo,  and  Thomas  B.  Catron, 
and  from  making,  or  causing  to  be  made, 
any  record  of  the  result  of  tbelr  canvass 
of  the  election  returns  of  the  election  held 
In  said  county  of  Santa  Fe  on  the  4th  day 
of  November,  1890,  until  the  further  order 
of  said  district  court  in  the  premises. 
And  whereas,  on  the  17th  day  of  January, 
1891,  there  was  filed  In  the  office  of  the 
clerk  of  said  coart  the  petition  of  the  said 
Thomas  B.  Catron,  setting  forth  that  the 
said  John  H.  Sloan  and  Teodoro  Mar- 
tinez, two  of  the  defendants  in  said  injunc- 
tion proceeding,  wholly  disregarding  tb^ 
injunction  so  issued  as  aforesaid,  did,  on 
the  6th  day  of  December,  1890,  sitting  as 
a  board  of  canvassers  of  said  county,  can- 
vass the  returns  of  the  general  election 
held  In  said  county  on  the  4th  day  of  No- 
vember, 1890,  and  did  on  said  6th  day  o.' 
December,  1890,  make,  order,  and  deliver 
a  certificate  of  election  to  tbe  oflSces  of 
members  of  the  house  of  i-epresentatives 
of  the  legislative  assembly  to  persons 
other  than  the  said  Benjamin  M.  Bead, 
tbe  said  Joseph  B.  Mayo,  and  the  said 
Thomas  B.  Catron,  to-wit,  to  one  Charles 
F.  Easley,  to  one  Thomas  P.  Gable,  and 
to  one  Romnlo  Martinez;  the  said  Easley 
and  the  said  Gable  receiving  certificates  of 
election  to  the  office  of  member  of  the 
bouse  of  representatives  of  the  legislative 
assembly,  and  the  said  Bomalo  Martinez 
receiving  a  certificate  to  the  office  of  mem- 
ber of  the  council  of  said  legislative  assem- 
bly ;  and  prayingthat  tbatcourtcause  at- 
tachments to  issue  for  the  arrest  of  the 
said  John  H.  Sloan  and  Teodoro  Martines 
for  contempt.  Whereupon  such  proceed- 
ings were  had  by  the  said  court  that  on 
January  20,  1^1,  after  attachments  had 
been  Issued  by  said  court  against  the  said 
John  H.  Sloan  and  Teodon>  Martinez, 
and  after  the  bodies  of  tbe  said  Sloan  and 
the  said  Martinez  bad  been  presented  be- 
fore the  said  court  by  you,  the  said  sherin, 
they  bieng  accompanied  by  counsel,  and 
after  a  full  hearing  of  couuHel,  the  said 
John  H.  Sloan  and  Teodoro  Martinez 
were  adjudged  guilty  of  contempt  ol  this 
court  in  Issuing  and  delivering  a  certifi- 
cate of  election  to  Charles  F.  Easley,  la 
lasulng  and  delivering  a  certificate  of  elec- 
tion to  Romulo  Martinez,  and  in  making, 
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or  cauHlDi;  to  be  made,  a  record  of  the  re- 
sult of  their  canraBB  of  tbe  returns  of  the 
election  held  in  said  eoanty  of  Santa  Fe 
on  the  4th  day  of  November,  1890,  and  the 
punishment  of  each  of  said  defendantB 
was  aBseosed  to  a  tine  of  fifty  dollars  for 
each  of  the  Bald  sereral  contempta,  mak- 
Idk  atotal  <it  twohnndred  dullare  against 
each  of  eald  defendants :  Now,  there- 
fore, yon,  the  aald  sheriff  of  Santa  Fe 
county,  are  hereby  commanded  that  of 
the  lands  and  tenements,  goods  and  chat- 
tels, of  John  H.  Sloan,  in  your  county, 
yon  cauRe  to  be  made  the  earn  of  two  hun- 
dred dollars  fine,  and  seventeen  dollars 
and  forty<&re  cents  costs  uf  suit,  which, 
by  the  said  judgment  of  the  Bald  district 
court  on  the  20th  day  of  Jannary,  1891, 
the  territory  recovered  agniDst  the  said 
John  H.  Sloan,  and  In  default  of  the 
prompt  payment  of  the  said  aum  by  the 
said  John  U.  Sloan  that  you  confine  the 
body  of  the  said  John  H.  Sloan  in  the 
common  jail  of  Bald  county  until  said  fine 
and  costs  are  fully  paid  and  satiefled,  and 
due  return  make  of  this  writ,  with  your 
proceedings  thereon.  Witness  the'Honor- 
able  Edward  P.  Seedb,  associate  jnstice 
of  the  supreme  court  of  the  territory  of 
New  Mexico,  and  Judge  of  the  flrat  Judicial 
district  court  thereof,  and  the  seal  of  said 
district  court,  this  20tb  day  of  January, 
3891.  A.  B.  Walker,  Clerk.   [Seal.] " 

It  appears,  then,  that  the  writ  was 
granted  at  the  suit  of  T.  B.  Catroo,  who 
claimed  to  be  elected  member  of  the  coun- 
.cil,  and  Benjamin  M.  Read  and  J.  B.  Mayo, 
wlio  claimed  to  be  ejected  members  of  tbe 
bouBC,  in  the  present  general  assembly  of 
this  territory.  They  filed  their  bill  before 
the  completion  of  tbe  official  canvass  of 
the  votes  by  the  board  of  county  commis- 
sioners. Irregularities  in  returns  from 
some  of  the  precincts  may  have  occurred, 
or  the  petitioners  may  have  had  reasons 
to  suspect  that  the  board  of  county  com- 
missioners would  not  make  a  full  and  Im- 
partial canvass  of  tbe  votes  returned.  It 
may  not  be  amiss  to  remark,  In  passing, 
that  the  three  petitioners,  Catron,  Bead, 
and  Mayo,  are,  or  claim  to  be,  Bepnbli- 
cans,  and  that  two  of  tbe  three  county 
commissioners  are  Democrats.  Partisan 
zeal  may  be  at  the  bottom  of  the  trouble. 
The  important  question  to  determine  is, 
had  petitioners  a  right  to  invoke  the  aid 
of  a  court  of  chancery  to  protect  them  by 
writ  of  injunction  against  tbe  consequen- 
ces of  the  possible,  probable,  or  actual  dis- 
honesty of  the  county  coromisBioners  in 
makine  the  official  canvass  and  issuing 
certlticates  of  election?  Plainly,  no  such 
right  existed  if  tbe  law  Intrusted  to  an- 
other tribunal  power  to  apply  the  proper 
remedy  and  offered  complete  relief.  Each 
house  of  the  legislative  assembly  Is  the  ex- 
clusive Judge  of  tbe  election  and  qualifica- 
tion of  Its  members.  No  decree,  interlocu- 
tory or  final,  of  a  court  of  chancery  can 
affect  or  Impair  this  power.  The  Judg- 
ment or  discretion  of  the  legislature  can- 
not be  controlled  by  such  decree.  Ita  ac- 
tion in  the  premises  Is  Independent,  final, 
and  unassailable.  Before  it  all  contests 
must  be  decided.  We  cite  the  appropriate 
sections  of  the  Compiled  Laws  of  1S84,  as 
amended  by  Laws  ol  1889:  "Sec.  1172,  (as 


amended  Session  Laws  1889,  p  .318.)  If  any 
candidate  from  any  county  cr  district  in 
this  territory  contest  tbe  seat  of  any  rep- 
resentative or  member  of  the  conncll,  said 
person  shall  give  written  notice  to  the 
contestee  within  thirty  days  after  tbe  re- 
tnms  of  tbe  election  are  received  by  the 
secretary  of  the  territory.  Said  notice  of 
contest  shall  specify  as  nearly  as  may  be 
the  grounds  upon  which  the  contestant 
relies,  and  it  shall  also  give  the  name  of 
some  Justice  of  the  peace  or  notary  public 
before  whom  it  is  purposed  to  take  proofs 
in  support  of  tbe  grounds  alleged  and  set 
forth  in  such  notice,  and  also  the  time  and 
place  of  the  taking  thereof.  Sec.  1173,  (ns 
amended  Session  Laws  1889,  p.  318.)  The 
conteatees,  at  the  time  and  place  of  tak- 
ing such  proofs,  may  select  another  Justice 
of  the  peace  or  notary  public  to  assist  In 
taking  of  such  proof  as  he  desires;  but  a 
failure  to  do  so  shall  not  affect  tbe  right 
of  contestant  to  proceed  with  hta  testi- 
mony under  his  notice.  Sec.  1174.  To  re- 
ject any  Illegal  rotes  that  may  be  polled 
at  any  election  in  this  territory,  it  shall 
not  be  necessary  to  contest  or  question 
them  at  the  polls,  but  they  may  be  reject- 
ed by  the  authorities  authorized  by  law 
to  determine  the  validity  of  said  elections, 
on  being  proved,  after  due  notice  is  fi^ven 
by  the  party  contesting  said  ele^^tion  to 
the  opposing  party.  Said  notice  In  any 
county  election  shall  not  be  less  than 
eight  days,  and  shall  In  all  cases  be  with- 
in thirty  days  thereafter.  Sec.  1175.  If  the 
person  whose  seat  Is  contested  in  either 
branch  of  the  assembly  Intends  to  ques- 
tion tbe  Illegality  of  any  votes  given  to 
thec'ontestlng  candidates,  he  shall,  within 
eight  days  after  said  contest,  give  equal 
notice  to  the  opposite  party  in  the  man- 
ner prescribed  in  section  1172.  Sees.  1176. 
1177,  U7S,  (as  amended  Session  Laws 
1889;  p.  B18.)  If  the  Justice  or  justices  of  the 
peace,  notary  or  notaries,  appointed,  or 
any  of  thera,  should  fail,  on  account  of 
sickness  or  other  Just  cause,  to  be  present 
at  tbe  taking  of  tbe  testimony  in  such  con- 
tests, another  Justice  of  tbe  peace  or  jus- 
tices, notary  or  notaries,  may  be  chosen 
by  the  contestant  parties,  and  the  taking 
of  such  testimony  shall  commence  within 
thirty  days  after  the  election,  and  tbe  said 
Justice  or  Justices  of  the  peace,  or  notary 
or  notaries,  shall  issue  subpoena  {s)  to  ail 
persons  required  by  either  party  to  appear 
and  testify.  Said  Justice  or  Justices  of  tbe 
peace,  notary  or  notaries,  shall  hoar  all 
the  testimony,  and  certify  tbe  same  to  the 
president  of  thecouncil.if  the  seat  conteHt- 
ed  shall  be  that  of  a  councilman,  and  to 
thespeaker  of  tliehouBe  of  representatives, 
if  It  be  that  of  a  representative,  on  or  be- 
fore the  first  day  of  the  session  of  the  legis- ' 
latlve  assembly.  Sec.  1179.  No  testimony 
shall  be  received  by  the  justices,  or  either 
branch  of  the  territorial  teelsiature,  fnim 
either  the  contesting  or  opposing  parties, 
unless  it  refers  to  the  points  specified  in 
the  notice.  Tbe  justices  of  the  peace  eball 
forward  to  the  general  assembly  a  certifi- 
cate, together  with  the  depositions  taken 
by  them,  and  no  others,  and  thele^siatfve 
assembly  shall  not  receive  any  other  testi- 
mony than  that  already  specified." 
The  forgoing  sections  are  nnmiatakably 
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Intended  to  furnish  leglslattve  candidates 
with  adeqaate  means  to  protect  their 
risbts  and  prevent  lojnstloe.  Thefomm 

therein  recoKnfzod  a8  adequate  to  gr^Dt 
complete  relier,  to  detect  mistakes  and 
Frauds  in  all  stages  of  the  election,  from 
the  opening  of  the  polls  to  the  Issulnf^  of 
tlie certificates,  Is  either  house  of  the  gen- 
eral flHaembly.  Why  should  a  court  of 
chancery  assuoie  Jurisdiction  In  a  proceed- 
Inx  wherein  It  would  be  powev'less  to  en- 
force obedience  to  Its  decrees?  It  has  no 
rffrht  to  decide  who  Is  or  who  Is  not  elect- 
efl.  The  lejiriblature  alone  has  tbeexclu- 
slre  power  to  determine  that  fact.  But, 
It  may  be  said.  It  may  regulate  the  Inter- 
mediate procedure.  Why  should  It?  Does 
not  the  wri  tten  law  amply  provide  tor  the 
redress  of  any  wrong  that  may  be  com* 
mltted  In  the  course  of  such  procedure? 
Who  has  constituted  tbe  chancellor's 
court  a  more  reliable  or  Ices  partisan  trl- 
bunnl  than  the  council  or  tbe  house  of  the 
general  assembly  for  the  rectification  and 
settlement  of  the  frauds  or  errors  incident 
to  popuharelectlons?  Once  concede  to  tbe 
courts  the  right  to  Interfere  In  such  pro- 
ceedings, and  who  can  define  the  limits  of 
SQch  assumption?  In  tbe  pres«it  case, 
each  of  the  three  petitioners  received  a 
certiflrate  of  election  In  accordance  with 
the  will  of  the  chancellor,  as  expressed  In 
the  preliminary  writ  of  Injunction;  bnt 
the  two  members  of  the  hunse,  upon  con- 
test bad  before  that  body,  within  a  few 
days  after  their  admission,  were  expelled, 
and  their  sean  awarded  to  other  parties. 
If  wrong,  can  any  order  or  decree  entered 
or  to  be  entered  by  the  chancellor  afford 
a  remedy?  Will  courts  take  Jurisdiction 
of  causes  wherein  they  are  powerless  to 
enforL'e  their  Judgments?  It  may  be  said. 
In  answer  to  this,  that  the  present  soft 
by  Injunction  was  slmaltaneuns  with  and 
ancillary  to  mandamua  proceedings  In- 
stituted to  compel  theconnty  commission- 
ers to  receive  and  canvass  the  election  r&. 
turns.  How  does  that  relieve  the  mat- 
ter of  Its  objectionablefeatnres,  as  long  as 
each  hunse  of  the  general  assembly  has 
le»:al  power  to  Ignore  the  adjudications  In 
either  case,  and  to  approve  or  disapprove 
the  alleged  misconduct  of  thecommlsslon- 
cra,  by  awarding  scats  to  the  candidates 
who,  in  its  opinion,  were  elected  and  qual- 
ified, reffnrdli-88  of  the  orders  and  Judg- 
ments of  the  court?  Are  the  Judicial  and 
l<^iHlntive  departments  of  the  territorial 
government  to  be  thus  encouraged  to 
wage  war  upon  each  other's  dignity,  and 
bring  odium  and  discredit  upon  both? 
Case  law.  so  called,  may  be  fuand  In  sup- 
port of  almost  any  proposition  that  tlie 
vaKorieH  of  counsel  may  advance  or  in- 
vent. But  I  dcul>t  if  the  history  of  lognl 
proceedings  furnishes  any  precedent  at  all 
similar  to  the  one  under  consideration. 
Some  of  the  facts  found  in,  and  many  of 
the  legal  principles  applied  to,  an  author- 
itative case  In  Illinois,  (Dickey  v.  Keed,  78 
III.  261,)  ought.  In  my  opinion,  to  have  a 
controlling  Influence  in  the  decision  In  this 
case.  All  of  the  wrongful  acts  charged  to 
the  county  commissioners  In  tbe  bill  are 
prcjperly  reviewable  In  a  statutory  con- 
test before  the  council  or  the  house  of  the 
^naral  ossemblj.  Tbe  law  presumes  that 


tbe  derision  rendered  therein  will  bejust, 
and  hence  has  made  ft  conclusive.  "When 
the  law  furnisheB,'*saysthe  supreme  court 
of  Illinois  in  the  case  cited,  "a  mode  for 
contesting  any  elpction,  that  mode  must 
be  followed."  Again;  "Courts  of  equity 
have  no  Inherent  power  to  try  contested 
elections,  and  they  have  never  exercised 
such  power  except  In  cases  where  It  has 
been  conferred  by  express  enactment  or 
necessaiy  Implication."  And:  "Injuno* 
tlons,  when  issued  by  a  court  not  having 
power,  need  not  be  obeyed."  It  Is  use- 
less to  urge  that  this  suit  was  not  Institut- 
ed to  contest  an  election.  The  bare  pe- 
rusal of  the  bill  shows  that  such  was  Its 
main  object,  and  that  the  complainants 
were  unwilling  to  take  the  requisite  stat- 
utory steps,  and  submit  their  claims  to 
the  arbitrament  of  the  only  tribunal  au- 
thorlzed  bylaw  to  hear,  try,  and  deters 
mine  the  same.  It  follows.  In  my  Judg- 
ment, thatthe  proceedings  wereeoramnoo 
^ud/ce  and  void, and  thattbe  relatorsmay 
not  be  punished  for  contempt  In  disobey- 
ing tbe  injunctloual  order. 

Tbe  commitment  of  tbe  rdators  appears 
to  me  to  be  Ul^al,  also,  because  the  court 
had  no  power  to  Inflict  as  punishment  for 
disobedience  of  tbe  writ  a  fine  in  excess  of 
that  prescribed  by  the  statute.  Section 
666  of  the  Compiled  Laws  of  New  Mexico 
of  18S4  reads  as  follows:  "No  Judge  of  the 
district  court  shall  fine  any  person  for 
contempttora  want  olrespectforthe  court 
In  a  sum  exceeding  fifty  dollars  without  a 
trial  by  Jury."  There  la  no  pretense  of  a 
Jury  trial  in  this  case,  and  still  each  of  the 
relators  was  fined  for  the  violation  of 
this  Injunction,  and  ordered  to  prison  un- 
til the  payment  thereof.  The  trial  JudKe, 
recognising  the  binding  force  of  the  stat- 
ute, discovered  that  there  were  four  dis- 
tinct mandates  in  tbe  writ,  and,  multiply- 
ing the  9&0  by  four,— the  number  of  the 
acts  covered  by  the  restraining  tegla  of  tbe 
injunction, — he  pronounced  the  multiplied 
sentence  as  the  Judgment  of  the  law. 
Plainly  this  was  error.  The  writ  must  be 
r^arded  as  a  single,  indivisible,  judieiat 
act,  and  punishment  tor  Its  violation  ought 
not  to  exceed  tbe  maximum  amount  fixed 
by  the  statute.  Had  the  Judgment  ended 
In  tbe  fine  alone,  perhaps  It  would  be  void 
for  the  excess  only;  but,  when  It  con- 
signed the  alleged  transgressors  to  tbe 
county  jail  until  such  fine  was  fully  paid, 
it  deprived  tbe  citizen  of  bis  liberty,  be* 
cause,  perhaps,  unable  to  pay  an  illegal 
exaction,  and  thereby  became  oppressive 
and  void  lo  toto.  The  relators  might 
have  been  able  and  willing  to  pay  the 
sta  tu  tory  amount,  but  unable,  though  ever 
so  willing,  to  pay  the  excessive  ransom. 

The  foregoing  remarks  embody  my 
views  as  to  the  merits  of  tbls  painful  con- 
troversy. It  follows,  In  my  Judgment,  as 
tbe  injunction  proceiedlngs  were  void  ab 
Initio,  and  as  the  judgment  prononncecl 
upon  relators  In  Ihe  attachment  proceed- 
ings to  punish  them  for  contempt  In  vliu 
latlng  the  commands  of  the  writ  was 
equally  void,  because  rendered  In  viola- 
tion of  the  plain  provision  of  the  statute, 
that  the  relators  are  unlawfully  restrained 
of  their  liberty,  and  should  1m  nncondi- 
tloually  discharge  from  imprisunment. 
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Dklojldo  t.  Ghatez,  Sheriff. 

(Supreme  Ctotnt     New  Mexleo.  Jan.  TWin, 
1891.) 

DnOBBTTNO  llAIfDAinlS— CONTBWT— HaBBAB 

Cottpua. 

A  peremptory  writ  of  mandamu*  oom- 
maudfng  tae  probate  clerk,  in  hia  ofOoiaL  capao- 
Ity,  to  recognize  one  of  two  riral  sets  of  claim- 
lUits  for  the  office  of  count;  commissioners,  and 
to  refuse  recognition  to  the  other,  is  not  void  be- 
cause it  Incidentally  inrolTes  the  title  set  up  by 
the  rifal  claimants;  and,  as  the  court  had  Juris- 
diction of  the  subject-matter  and  of  the  parties, 
the  probate  cierk,  who  was  imprisoned  for  con- 
tempt in  refusing  obedience  to  the  mandate,  can- 
Qot  be  liberated  on  habecu  eorpua.  O'Biubh, 
0.  J.,  dissenting. 

BabeH3  corpus. 

N.  B  Lauffhiln,  Francis Doivns,  H.  Burns, 
ana  -Thomas  Smith,  tor  petitioner.  Jolio 
H.Knaebttl  aDd£.  L,BartIett,lor  reapoud- 
eat. 

Freeman,  J.  This  is  an  application  for 
&  writ  ot  habeas  corpus  to  be  lUscharged 
from  the  cDstody  of  the  sheriff  of  Santa 
Fe  county,  N.  U.  The  petition  Is  very 
TolamiDuuB,  and  seta  out  In  full  a  certain 
proceediue  In  mandamus  Institutod 
agalnet  the  relator  by  Abraham  Staab, 
•luan  Garcia,  and  William  H.  Neebitt,  on 
the  18th  of  January,  1801,  tjeeklnff  to  cum- 
pel  the  relator,  as  probate  cleric  of  the 
county  of  Santa  Fe  and  ex  officio  clerk  of 
the  board  ofcooutyconiniiRsioners,  to  per- 
lorm  certain  ofliclal  duties.  Thiu  la  one  of 
the  unfortunate  proct^dlngs  that  grew 
out  of  the  closely-contested  election  held 
In  the  county  of  Santa  Peon  the 4th  of 
November,  1S90.  Rival  sets  of  county 
commissioners  claim  to  have  been  elected. 
Candidates  of  both  parties  held  what 
they  clahned  to  be  valid  and  proper  certif- 
icates of  election.  An  alternative  writ  of 
mandamus  was  leHued  against  the  rela* 
tor,  coramandinf;  him  to  recognize  the 
petitioners  to  that  writ  as  the  legally 
elected  board.  In  his  answer  to  the  writ 
the  relator  admitted  that  he  bad  declined 
to  recugnixe  the  ijetlttoners,  and  sets  out 
at  length  his  views  as  to  who  were  enti- 
tled to- exercise  the  functions  nf  county 
cummlsatoners.  The  cause  having  been 
heard  by  the  district  Judge,  a  peremptory 
writ  was  issued.  The  relator  refusing  to 
obey  the  writ,  an  attachment  was  Issued, 
and  on  the  hearing  he  waH  committed  to 
|all  until  be  should  parSEe  hlmdelf  of  the 
contempt. 

In  the  case  of  John  H.  Sloan  and  Teo- 
doro  Martinez,  ante,  930,  (heard  and  de- 
termined at-  the  present  term  of  this 
court,)  we  have  discussed  at  some  length 
the  power  of  the  district  jiulge  to  Issue 
the  writs  of  mandamus  and  injunction, 
and  to  punish  tor  contempts.  Much  of 
what  has  been  said  in  that  case  flnds  ap- 
propriate application  to  this.  The  case 
at  bar,  however,  differs  from  the  case  of 
Sloan  and  Martinez  in  this:  that  the  lat- 
ter case  Involved  the  right  of  the  district 
judge  to  direct  the  canvassers  to  canvass 
the  votes  cast  at  the  election,  while  in  the 
present  case  tbe  quRHtton  Involved  Is  as 
to  the  Jurisdiction  of  tbecourtto  issue  the 
writ  to  the  probat<*  clerk,  directing  hhn 
which  of  the  two  rival  boards  he  should 
recognize  as  the  lawful  body.  We  have 
no  doubt  bat  that  the  Judge  had  JurUdic- 


tton  of  the  sabjeet-matter  and  of  the  par* 
ties;  and  this  ecHicluslon  settles,  aa  we 
think,  the  whole  qaeatlon  raised  by  this 

proceeding. 

Tbe  writ  of  mandamus  long  since  ceased 
to  be  a  prerogative  writ.  It  Is  no  loniirer 
an  extraordinary  proceeding,  except  In  the 
sense  tliut  un  Injunjctlon,  attachment,  or 
other  like  process  i^  extraordinary.  "It 
is  equally  well  settled  that  a  mandamua 
in  modern  practice  is  nothing  more  than 
an  action  at  law  between  the  pnrties.  an(l 
is  not  now  regurde*!  as  a  prerogative  writ. " 
Com.  V.  Donnison,  24  How.  97.  It  would 
be  a  rain  and  needless  exhibition  of  re- 
search to  undei'take  to  point  out  the  al- 
most Innumerable'  Instances  in  whicb  this 
writ  has  been  aaccessfully  invoked.  The 
following  cases  will  serve  to  iltUKtrate  the 
general  puriMSses  for  which  the  writ  will 
lie:  To  compel  tbeallowanceof  an  appeal, 
(Ex  parte  Cutting,  M  U.  S.  14;)  to  allowa 
pension,  (Decatur  v.  Paulding,  14Pet.497;) 
tocouipel  diatiict  judge  to  issue  execu- 
tion, (Postmaster  <jeneral  v.  Trigg,  11 
Pet.  173;)  to  compel  railroad  company  to 
deliver  rolling  stock,  (Ex  parte  Milwau- 
kee R.  Co.,  5  Wall.  S25;)  to  compel  conn- 
ties  to  pay  judgments,  (Supervisors  v.  U. 
S.,  4  Wall.  4^;)  to  enforce  mandates.  (U. 
S.  V.  Fossatt,  21  How.  445;)  to  reinstate 
cause,  (Ex  parte  Bradstreet,  tt  l^et.  774;) 
to  compel  levy  of  tax  to  pay  judgment, 
(U.  S.  V.  Council  of  Keokuk,  €  Wall.  514;) 
to  comi>el  court  to  enter  judgment,  (Insur- 
ance Co.  V.  Adams,  9  Pet.  573;)  to  compd 
court  to  sign  bill  of  exceptions,  (Ex  parte 
Crane,  5  Pet.  190;)  to  compel  postmaster 
general  to  perform  ministerial  duty,  (Ken- 
dall V.U.S.,  12  Pet. 524;)  tocompel  regii^ter 
of  tand-offlce  toenter  application  for  land, 
(McCluny  v.  Sllliman,  2  Wheat.  3(!9;)  to 
compel  court  of  claims  to  entertain  motion 
for  new  trial.  (Ex  parte  Russell,  IS  Wall. 
C04;)  to  restore  an  attorney  disbarred  by 
court  having  no  jurisdiction,  (Ex  parte 
Bradley,  7  Wall.  1164;)  to  compel  ton-n 
ofhcers  to  audit  charges  against  thetowu, 
(Lower  V.  U.S..  91  U.S.  586.)  In  Ohio, 
Alabama,  CuUfornia,  Maryland,  North 
Carolina,  Indiana,  and  Montana  the  writ 
will  lie  to  compel  the  governor  ol  the  state 
to  perform  a  merely  ministerial  duty. 
UIgb, Kxtr. Rem. §  119.  Ithasbeenalsosuc- 
cessfully  invoked  to  compel  an  old  oRicer 
to  deliver  records  which  concern  Justice  to 
the  new  one;  tocompel  the  clwk  of  a  com- 
pany to  deliver  up  books,  etc. ;  or  the 
steward  of  a  borough  to  attend  with  the 
books  at  the  next  corporate  assembly, 
etc.  5  Com.  Dig.  34.  Id  the  case  of  Rail- 
way Frog  Co.  V.  Haven,  101  Mass.  403, 
It  was  said :  "  It  is  well  settled  that  It  can 
be  granted,  for  Instance,  to  compel  a 
town-clerk  or  clerk  of  the  public  corpora- 
tion, whose  office  has  expired,  to  driver 
over  to  his  successor  his  common  seal, 
books,  ".etc.  In  the  case  of  Conlln  v.  Aid- 
rich,  98  Mass.  557,  the  Tollowing  facts  ap- 
peared :  The  town-meeting  had  been  held 
at  which  Conlin  was  chosen  as  a  member 
of  the  school  committee  for  the  term  of 
three  years;  but  the  polls  were  open  and 
the  election  was  made  after  sunset.  This 
election  was  treated  as  invalid,  and  an- 
other meeting  cullefl.  at  which  Burdltt 
was  elected  to  the  same  office.  The  town- 
clerk  gave  to  (^nlin  a  cerUficacectf  hla 
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i>lection,  but  Aldrich  and  Start,  wbo  were 
ttie  two  other  members  of  the  committee, 
refueed  to  recugnlseblroaH  their  aesociate, 
or  to  permit  him  to  act  as  such ;  they  rec- 
oenlzlitg  Bunlltt  aa  properly  elected.  The 
application  of  CooUn  tor  a  writ  ol  mandU' 
mus  wae  allowed;  Hoar,  J.,  declaring: 
"  It  is  not  very  strongly  contested  by  the 
reepundents  that  the  appropriate  remedy 
(or  the  petitioner.  If  he  1b  entitled  to  any 
relief,  Ifi  the  writ  of  waadainus.  That 
point  Is  uubstantially  settled  by  the  case 
of  In  re  Strong,  20  Pick.  484."  This  case, 
Itke  the  one  at  bnr,  presents  the  condttton 
of  rival  claimants  for  the  same  position. 
So,  also,  of  the  case  Jest  cited  from  101 
Mass.,  where  it -wae  said:  "The  respond- 
ents  insist,  fauwerer,  that  Inasmuch  as 
tbey  are  In  actnal  possecwlon  of  the  offices 
In  question  'under  a  claim  ol  right,  and  ex- 
ercising the  (nnctlons  annexed  to  them, 
the  only  mode  ol  controverting  their  title 
is  by  writ  ol  QUO  warranto.  The  fact  that 
the  ofilcerH  are  de  fncto  filled  and  occupied 
by  rival  claimants  Is  by  no  means  deulsi  re, 
and  nut  very  material  upon  thlspuiut.  It 
has  been  so  decided  In  the  case  of  conflict- 
ing claims  to  the  office  of  county  commis- 
sioner, (in  re  Strong,  20  Pick.  484:)  also 
in  the  case  of  members  of  a  school  commit- 
tee, (Conlin  v.  Aldrich,  98  Mass.  657.) "  In 
the  case  of  Jennings  t.  Fisher,  7  Cusb. 
339.  It  was  said :  "This  writ,  no  doabt,  la 
more  freely  and  frequenldy  granted  at  the 
present  time  than  it  was  formerly.  It  lies 
to  a  former  town-clerk  or  clerk  of  a  com- 
pany to  deliver  to  bis  successor  the  com- 
non  seal,  books,  papers,  and  records  of 
the  corporation,  which  belong  to  Uis  cus- 
tody. Indeed,  it  lies  to  any  person  who 
happens  to  have  the  books  of  a  corpora- 
tion In  bis  possession,  and  relases  to  de- 
liver them  up.  In  the  case  of  Kimball  v. 
Lamprey,  18  N.  H.  220.  Oilcbiubt,  C.  J., 
said:  "There  are  numerous  authorities 
tending  to  show  In  what  case  a  writ  of 
mundamus  Is  the  appropriate  remedy.  In 
the  case  of  Com.  v.  Athearn.S  Mass.  285, 
it  is  estimated  by  Parsons.  C.  J.,  that  the 
proper  mode  is  lor  tbe  successor  of  the 
town-clerk  to  take  tbe  oath  of  office,  and 
TO  demand  ol  the  former  clerk  the  records, 
and,  if  tbey  are  refused,  then  to  move  for 
a  mandamus  to  command  him  to  deliver 
over  the  records.  It  was  alleged  In  that 
case  that  the  defendant  was  in  possession 
ol  the  office,  but  was  not  so  legally,  in 
the  First  l^arish  in  Sudbury  v.  Steams,  i^I 
Pick.  148,  trover  was  brought  against  the 
detendant  (or  tbe  book  of  record  ol  the 
parish.  His  delense  wae  that  he  was  the 
clerk.  and,au  such,  had  u  right  to  the  pos- 
session o!  the  records.  Mohton,  J.,  says: 
'A  mandawus  would  doubtless  be  a  more 
appropriate  and  effectual  remedy  to  com- 
pel tfae  delivery  of  the  records  to  the  legal 
officer;'  and  he  cites  the  case  of  Com.  v. 
Athearb.  The  rights  of  persons  acting 
Cfiiore  oiEcli  can  be  tried  only  In  an  In- 
formation In  the  nature  otaqtio  warruDto 
or  on  a  writ  of  maudunius. "  To  the  same 
effect  Is  the  doctrine  laid  down  by  the  su- 
preme court  of  Vermont  in  the  case  of 
Stone  V.  Small,  54  Vt.  498,  the  syllabus  ol 
which  is  as  follows:  "(1)  Mandamus  In 
tbe  proper  remedy  to  compel  the  old  trus- 
tees of  an  incorpora  ted  Tillage,  attempting 


to  hold  over,  to  deliver  to  tlw  new  board 
the  books,  papers,  and  articles  of  personal 
property  In  their  possession  belonging  to 
the  village,  and  to  prevent  theirlnterfering 
with  tbe  new  trustees  In  the  exercise  of 
their  office.  (2)  When  an  act  Incorpo- 
rating a  villnge  imperatively  declares  that 
Its  trustees  shall  be  annually  elected  on  a 
certain  day,  the  majority  of  a  meeting 
called  for  the  purpose  of  electing  such  offi- 
cers has  no  power  to  adjourn  the  meeting 
without  day,  in  fraud  of  tbe  law  and  the 
minority;  and  If  a  I^al  minority,  Imm'e- 
dlately  following  such  adjournoient,  reor- 
ganizes the  meeting  and  elects  trustees, 
they  are  entitled  to  hold  their  office. " 

These  -  authorities,  we  tbink.  demon- 
strate tbe  tact  that  although  the  proceed- 
ing by  mandamvB  agednst  the  relator  in- 
volved incidentally.  If  not  directly,  the  ti- 
tle set  up  by  the  rival  set  of  commission- 
ers, the  mandamus  was  not  for  that  rea- 
son void.  It  was  resisted,  however,  by 
the  relator  on  tbe  ground  that  it  could 
not  be  used  as  a  means  n(  contesting  the 
right  of  tbe  rival  claimants  to  the  office. 
Tbere  might  be  much  force  in  the  reasons 
assigned  In  support  of  this  doctrine  11  al- 
leged against  the  propriety  of  the  proceed- 
ings by  mandamus;  but  the  mistake  ol 
the  relator  lay  in  supposing  that  this  ob- 
jection could  be  successfully  interposed  as 
a  Justiflcatioo  for  a  refusal  to  obey  tbe 
mandate  ol  the  court.  There  Is  a  marked 
dlflereDce  between  tbe  utter  want  ol  Juris- 
diction, and  an  erroneous  exenlse  thereof. 
Tbe  former  may  be  pleaded  as  a  justiflt.a- 
tion  lor  a  refusal  to  obey  the  oi-der  ol  the 
court,  but  the  latter  r:annot.  In  re 
Cohen,5Cal.  495;  Church, Hab. Corp.  §317. 
In  the  case  of  People  r.  Railroad  Co.,  76  N.  Y. 
298,  It  was  said:  "The  question  ol  tbe 
propriety  ol  that  order  Is  not  now  before 
us;  the  present  appeal  being  unly  from 
the  order  adjudging  the  appellants  Rullty 
ol  contempt  In  not  having  obeyed  the 
writ."  "It  is  Insisted,  however,  that  the 
mandamus  was  void  lor  the  reason  that 
it  was  vague  and  uncertain  in  its  com- 
mand; that  it  required  tbe  relator,  not 
<mly  to  recognise  certain  parties  as  enti- 
tled to  exercise  the  functions  of  the  office, 
but  that  be  was  also  commanded,  among 
other  impracticable  things,  to  enter  all 
the  post,  as  well  as  the  future,  orders  of 
said  board;  that  the  writ,  in  effect,  com- 
manded him  to  do  what  was  not  then, 
and  might  never  become.thisduty."  Tbm 
writ  did  not,  as  we  anderstand  it,  seek  to 
impose  on  the  relator  any  impracticable 
or  difficult  duty.  It  simply  required  him 
to  perform  his  usual  and  ordinary  duties 
as  ex  ofBcio  clerk  to  the  board.  Wiiat- 
ever  this  hoard  had  already  done  that 
had  not  been  recorded  was  to  be  record- 
ed, and  he  was  to  attend  from  time  to 
time,  In  tfae  future,  to  perlorm  his  usual 
lunctlons  in  the  usual  way.  it  is  not  pre- 
tended that  It  was  not  in  his  power  to 
obey  the  leading  and  all-Important  com- 
mand laid  upon  him.  It  is  not  possible 
that  he  could  have  misapprehended  the 
principal  purpose  of  the  writ,  which  was 
to  direct  him  to  recognize  In  his  official 
capacity  one  o(  the  rival  sets  o(clalmant8, 
and  to  refuse  to  recognise  the  other.  He 
seems  to  have  misapprehended  entirely 
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the  fnnctlonB  of  his  office.  He  waa  not 

authorlxed  by  law  to  determine  who  were, 
aad  who  were  not,  the  legally -elected  com- 
missluners.  That  question  had  already 
been  determined,  su  far,  at  leaut,  as  tu 
bring  his  minititerial  duties  within  the 
Jurisdiction  ot  the  court.  It  does  not  fol- 
low, because  the  court  ordered  him  to  do 
that  which  Id  part  he  could  not  do,  that 
therefore  the  writ  was  void.  In  the  case 
of  IT.  S.  V.  Labette  Co.,  2  McCrary,  27,  7 
Fed.  Rep.  318,  a  writ  of  wamJamua  was 
Issued  to  compel  the  supervisors  to  levy, 
collect,  end  pay  over  certain  taxes.  The 
respondents  levied  the  tax.  but  returned 
that  they  had  no  power,  process,  or  au- 
thority by  which  they  conld  collect  it.  A 
writ  of  attachment  having  been  Ispucd, 
they  were  discharged  lor  the  reason  that, 
having  done  all  in  their  power  to  obey 
the  writ,  they  were  not  guilty  of  con- 
tempt. This  qnestion  was  discussed  at 
some  length  In  People  v.  NOBtrand,  46  N. 
Y.  378.  In  that  case  It  was  said:  '*It 
was  also  urged  upon  the  argument  that 
the  order  should  be  reversed  because  the 
precise  amount  is  not  specified  In  the  per- 
emptory writ.  This  position  Is  not  tena- 
l>le.  All  that  is  necessary  is  that  the  thing 
to  be  done  should  be  described  with  rea- 
sonable certainty, — with  such  certainty 
that  the  defendant  will  know  what  is  re- 
quired of  bim.  This  rule  Is  peculiarly  appli- 
cable to  public  ofilcers  who  are  command- 
ed to  perform  a  public  duty,  and  especial- 
ty  where  the  facts  constituting  the  act  are 
within  their  personal  knowledge."  After 
citlDg  many  authorities  In  support  of 
this  view,  the  court  proceeds  to  say: 
"These  and  other  authorities  establish 
that  it  is  sufficient  toinform  public  officers 
la  a  general  way  what  thrtr  duty  Is,  and 
to  command  its  performance,  unless  thtfy 
can  justify  or  excuse  the  neglect.  They 
cannot  shield  themselves  behind  technical 
objections  to  the  desciiptive  part  of  the 
act  to  be  done. " 

Numerous  other  authorities  might  be 
cited  in  support  ot  the  general  proposi- 
tion that  on  an  application  for  a  writ  of 
babe&ii  corpus  to  be  discharged  from  com- 
mitment for  contempt,  itcaunot  be  shown 
that  the  proceedings  out  of  which  the  ac- 
tion for  Cf>ntempt  proceeded  were  irregu- 
lar. Cooley,  Const.  lAm.  348,  and  cases 
cited.  And  in  support  of  the  proposition 
that  a  proceeding  by  maoduinua  is  not 
void  by  reason  of  mere  Irregularity,  but 
that  it  may  be  good  as  to  part,  and  bad 
as  to  part,  we  cite:  Ex  parte  Parks,  93 
U.  S.  18 ;  Ex  parte  Rowland.  104  U.  S.  604 ; 
Ex  parte  Ciark,  100  D.  S.  399;  and  Ex 
parte  Siebold,  Id,  371.  Assuming,  Iiow- 
ever,for  the  purpose  of  tbeargument.that 
the  relator  did  not  properly  comprehend 
the  terms  of  the  mandate  addressed  to 
bim;  assuming  that,  in  the  presence  of 
rival  claimants  for  the  office,  he  was  at  a 
loss  to  know  how  be  should  proceed  ;  as- 
snniingthat  lie  honestly  believed  that  the 

getltioners  in  the  maadamus  proceeding 
ad  not  been  elected,  and  were  not  there- 
fore entitled  to  exercise  the  functions  of 
the  office, — what,  then,  was  his  plain  and 
unmistakable  duty?  Was  It  his  province 
to  make  un  issue  with  a  court  of  compe- 
tent jurlHdlction,  and,  after  having  the 


questions  thus  preeented  decided  asafaut 

him.  to  defy  the  power  of  the  court?  Can 
he  escape  now  the  rightful  consequences  of 
hts  contumacy  by  pretending  that  be  did 
not  understand  what  was  required  of 
him?  On  this  point  the  case  already  re- 
ferred to  in  46  N.  Y.  Is  instructive.  It  was 
there  said,  (page  378:)  "If  be  desired  In 
good  faith  to  comply  with  the  writ,  but 
was  unable  to  do  ?o  from  the  uncertainty 
of  the  mandate,  the  court  would  doubtless 
relieve  him.  But  in  this  case  there  was 
no  room  for  doubt.  The  act  to  be  per- 
formed was  specifically  descrit>ed,  and 
there  is  no  pretense  that  the  appelluDt  did 
not  know  what  was  re<inlred,  or  that  be 
was  nnable  to  perform  It. "  In  riew  of 
these  considerations,  and  In  view  of  the 
opinion  of  this  court  already  expremed  In 
the  case  referred  to  of  Sloan  and  Martlnex, 
we  are  of  th^opinion  that  the  writ  must 
he  dismissed,  and  the  relator  remanded  to 
the  custody  of  the  sheriff  to  be  confined 
in  the  county  Jail  until  he  purges  him- 
self  of  thecontempt  tor  which  he  waa  com- 
mitted ;  and  It  la  so  ordered. 

O'Brien,  C.S.Adisseutiag.)   I  regret  my 
Inability  to   agree  with  the  dispusltlun 
made  of  this  case  as  announced  in  the 
foregoing  opinion,   ft  would  serve  no  use- 
ful purpose  to  repeat  the  facts  in  the  brief 
statement  ot  the  reasons  that  compel  me 
to  dissent.   In  the  alternative  writ  the 
relator  is  required  to  act  as  follows: 
"Now,  therefore,  you,  the  said  Petiro  Del- 
gado,  probate  clerk  of  the  county  of  San- 
ta Fe,  and  ex  officio  clerk  of  the  board  of 
county  commissioners  of  said  county,  are- 
hereby  commanded  that,  immediately  aft- 
er the  receipt  ot  this  writ,  you  produce  tlie 
books  In  which  are  kept  the  records  of 
meetings  and  proceedings  of  the  board  of 
county  commissioners  of  Santa  Fe  county, 
and  to  record  therein  the  records  of  tbe 
meetings  of  said  board  and  the  proceed- 
ings thereof  held  on  tbe  2d  day  of  Janu- 
ary, 1891.  and  record  In  said  record  of 
minutes  and  proceedings  the  record  of 
minutes  and  proceedings  of  all  other  meet- 
ings heretofore  had  by  the  board  of  coun- 
ty commissioners  which  may  not  have 
been  recorded  in  said  records,  and  also  re- 
cord all  the  proceedings  of  said  board 
which  hereafter  may  be  had,  and  that  in 
doing  so  you  act  as  the  ex  oSeio  clerk  of 
the  board  ot  county  commissioners,  of 
which  said  board  said  Abraham  Staab, 
Juan  Qarcia,  and  William  H.  Nesbitt  are 
members,  and  that  yon  act  with  no  other 
persons  whatever  pretending  or  claiming 
tu  act  as  a  board  of  county  commission- 
ers of  the  county  of  Santa  Fe,  and  that 
yon  make  regular  entries  of  all  their  reso- 
lutions and  decisions  In  all  questions  con- 
cerning the  railing  ot  money,  and  that 
you  record  the  vote  of  each  commissioner 
on  any  question  submitted  to  the  board, 
if  required  by  any  member;  that  you  sign 
all  orders  Issued  by  the  said  board  for  the 
payment  of  money,  and  record  In  a  book 
printed  for  that  purpose  the  receipts  of 
the  county  treasurer  of  the  receipts  and 
expenditures  of  tbe  county,  and  that  yon 
do  and  perform  all  acts  required  of  you  by 
law  as  ex  oScIo  clerk  ot  the  board  of 
county  commissioners  of  Santa  Fe  county. 
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ill  connection  with  said  Abraham  Staab, 
Jiian  Garcia,  and  Wllltam  H.  Nesbltt.  as 
the  proper  and  only  personu  compoBlnK 
the  board  ot  county  comratHsloners  of 
Santa  Fe  county,  and  that  you  do  recoK- 
nlze  tbe  said  Abraham  Staub,  Juan  Gar- 
cia, and  William  H.  Nesbitt  as  tbe  only 
lawful  county  commisBlonere  of  Santa  Fe 
cooDty,  and  ae  compoBing  tbe  only  lawtul 
board  ot  county  commisBloneni  ot  said 
county,  and  that  you  do  turnltih  to  said 
board  all  the  books,  records,  files,  and  pa- 
pers of  your  said  office  for  their  use,  inspec- 
tion, information,  and  government  in  the 
diecharge  of  their  duties  as  the  board  ot 
county  cnmmissionerH  ol  said  county,  and 
that  yon  do  not  furnish  them  to  any 
other  person  or  persons  except  as  tbe  law 
may  require  you  to  do  for  the  Inspection 
and  iuformation  ot  private  indlvldualH,  or 
that  you  show  cause,  before  the  first  ju- 
dicial district  court  of  the  territory  of 
New  Mexico  in  and  lor  the  county  of  San- 
ta Fe,  at  chambers,  in  the  federal  building 
In  the  city  of  Santa  Fe,  N.  M.,  on  Wednes- 
day, January  14.  IS91,  at  9  o'clock  a.  m., 
why  you  have  not  done  so,"  etc. 

On  the  return-day  of  the  writ,  tbe  relat* 
■  or,  Del^ado,  appeared  and  filed  his  an- 
swer thereto,  as  folio wh:  "Territory  of 
New  Mexico,  county  ot  Santa  Fe.  In  the 
district  court  of  Santa  Fe  county.  Tbe 
territory  ot  Npw  Mexico,  on  tbe  relation 
of  Abraham  Staab  and  others  t.  Pedro 
Delgado.  Maoftamns.  No.  2,838.  The 
above-named  defendant.  Pedro  Delgado, 
now  and  at  all  times  hereafter  reserving 
unto  himself  all  manner  of  objections  and 
exceptions  tu  the  many  uncertainties,  im- 
perfectiOQH,  and  insuflSciencies  in  the  alter- 
native writ  of  mandamuB  issued  In  the 
above-named  cause,  for  answer  thereto, 
or  so  much  thereof  as  be  Is  informed  and 
advised  that  Is  necessary  tor  him  to  make 
answer  unto,  answers  and  says  that  he 
admits  thut  at  the  general  election  held 
in  the  said  county  of  Santa  Fe  on  the  4tb 
day  ol  November,  J890,  he,  the  said  defend- 
ant, was  duly  elected  clerk  of  the  probate 
court  ot  tbe  said  county,  and  that  on  tbe 
1st  day  of  January,  1891,  be  duly  iiuali- 
fied  as  such  clerk,  and  entered  upon  tbe 
dlHcharge  of  tbe  duties  of  such  office,  and 
that  he  has  continuously  since  said  last- 
mentioued  date  been  in  tbu  possession  ot 
such  office,  and  has  been  ex  oMcio  clerk  of 
the  board  ot  county  commissioners  of  said 
county,  and  has  had  and  held  possession 
of  the  records  and  books,  which  by  law 
he  Is  made  the  custodian  of.  Said  defend- 
ant admits  that  In  the  month  ol  Novem- 
ber, ISUO,  and  lor  a  long  time  prior  there- 
to, and  until  tbe  1st  day  of  January,  \8i)l, 
George  L..  Wyllys,  TeoJoro  Martinez,  and 
.John  H.  Sloan  were  tbe  legally-elected 
and  lawfully-acting  members  of  the  board 
of  county  commissioners  of  the  county  ot 
Santa  Fe,  in  said  territory;  but  he  dfflties 
that  the  said  Wyllys  and  Martinez,  or 
either  of  them,  were  ever  removed  from 
their  said  ofllces,  or  that  the  office  held  by 
either  ol  said  persons  became  vacant  prior 
to  the  expiration  of  their  terms,  to-wit, 
on  the  1st  day  <it  January.  1U91;  and  be 
denies  that  either  of  the  said  persona 
abandoned  their  said  offices,  or  that  they, 
or  dther  ot  them,  refused  to  pertorm  the 


duties  and  f  auctions  thereof ;  and  he  de- 
nies that  George  W.  North  and  Frederic 
Grace,  or  any  other  persons,  were  ever 
legally  appointed  by  the  acting  governor 
of  the  territory  of  New  Mexico,  or  any 
other  person,  as  members  of  the  board 
of  county  commissioners  ol  said  county; 
and  he  denies  that  said  George  W.  North 
and  Frederic  Grace,  or  either  ol  them, 
were  ever  members  ol  the  board  ol  county 
commlssionera  ot  said  county,  or  that 
they,  or  either  of  them,  ever  had  any 
power  or  authority  to  perform  the  duties 
or  .exercise  the  functions  of  said  ofliceB. 
And  this  defendant  avers  the  fact  to  be 
that  on  tbe  4th  day  of  November,  1S90, 
and  for  many  months  prior  thereto,  and 
continuously  until  tbe  1st  day  ol  January, 
1891,  John  H.  Sloan,  George  I...  Wyilj^s, 
and  Teodoro  Martinez  were  the  doty  elect- 
ed and  qualified  members  of  the  board  ot 
coanty  commissioners  in  and  tor  tbe  coun- 
ty of  Santa  Fe,  in  said  territory,  and  that 
they,  each  and  allot  them,  continued  to 
hold  such  ofiice,  and  were  in  the  actual 
possession  thereof,  and  performing  all  the- 
dutles  and  functions  of  snch  offices,  during 
all  ol  the  year  1890.  and  until  the  Ist  day 
of  January,  1891.  This  defendant  denies 
that  at  tbe  election  held  in  the  county  ot 
Santa  Fe  on  the  4th  day  of  November, 
1890,  Abraham  Staab,  Juan  Garcia,  and 
William  H.  Nesbitt,  or  either  of  them,  were 
elected  as  members  ot  the  board  of  county 
commissioners  ot  said  Santa  Fe  county; 
and  he  denies  that  the  said  Staah,  Garcia, 
and  Nesbitt  ever  obtained,  or  that  they 
now  have  or  hold,  any  certificates  show- 
ing that  tbey,  or  either  of  them,  was  at 
said  election  elected  as  members  of  tbe 
board  of  commissioners  ot  said  county; 
and  said  defendant  also  denies  that  tbe 
said  Abraham  Staab,  Juan  Garcia,  and 
William  H.  Nesbitt.  or  either  ot  them, 
have  ever  qualified  as  members  ot  said 
board  of  commissioners;  and  he  denies 
that  the  said  Staab,  Garcia,  and  Nesbitt, 
or  either  of  them,  have,  by  virtue  of  any 
such  election,  had  or  held  possession  ot 
the  office  of  a  member  of  tbe  board  of 
county  commissioners  of  said  county,  or 
that  they,  or  either  ot  them,  have  held  any 
session  as  members  ot  said  board  ut  coun- 
ty commissioners-  by  virtue  of  such  elec- 
tion, nor  have  they,  or  eittier  of  them,  by 
virtue  of  such  election  performed  any  ot 
the  duties  pertaining  to  such  office;  but 
he  alleges  the  tact  to  be  that  at  the  general 
election  held  In  and  for  said  county  ot  San- 
ta Ke,  la  said  territory,  on  the  4th  day  ot 
November,  1890,  George  L.  Wyllys,  Charles 
M.  Creamer,  and  Eugenlo  Martinez  were 
each  duly  elected  as  members  of  tbe  board 
ol  cnmmlHsioners  in  and  for  the  county  ot 
Santa  Fe,  and  territory  of  New  Mexico, 
the  said  Wyllys^  Creamer,  and  Martinez 
receiving  atsald election  the  greatest  num- 
ber of  legal  votes  cast  at  said  election  in 
said  county  for  said  offices  of  county  com- 
missioners for  said  county,  and  after  said 
election  returns  tliereol  were  made  as  re- 
quired by  law,  and  the  board  of  county 
commissioners  then  in  office  tor  said  coun- 
ty met  as  a  canvassing  board  of  election 
lor  said  county,  and  duly  counted  and 
canvassed  all  the  votes  cast  In  tbe  several 
precincts  In  said  county  at  said  election. 
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returns  of  which  were  before  said  board, 
and  after  conotln^  and  canvassing  Ha!d 
votes  and  returoH,  tfan  Batd  board  uf  coin- 
nilsBioners,  bb  such  canvHssin^  buard,  as- 
certained that  tlie  said  Gwirse  L.  Wyll.vB, 
Charles  M.  Creamer,  and  Kngenio  Mar- 
tinez had  been  and  were  duly  elected  as 
members  of  the  buard  of  county  coramls- 
Bioners  for  said  county  uf  Santa  Fe  at 
said  election,  nil  of  which  was  duly  en- 
tered of  record;  and  thereupon  eald  board 
or  commissioners,  as'  such  canvassing 
board.  Issued  under  their  hands  and  the 
seal  uf  said  board  certificates  to  salti 
Wyllys,  Creamer,  and  Martinez,  setting 
forth  that  they  had  been  duly  elected 
at  said  election  as  members  of  the  board 
of  county  commissioners  of  said  county 
of  Santa  Fe,  which  said  certiorates  were 
duly  attested  by  the  probate  clerlt  of  said 
county;  anij  afterwards,  tu-wlt,  on  the 
Ist  day  of  January,  1891,  the  said  Charles 
M.  Creamer  and  Kugenio  Martinez,  each 
having  duly  qualified  as  members  of  the 
board  of  county  cominlssloners  of  said 
■  county  of  Santa  Fe,they  entered  into  pos- 
session of,  and  assumed  the  duties  of,  their 
said  offices,  and  met  together  in  the  court- 
house of  said  county.  In  the  city  of  Santa 
Fe,  as  the  board  of  county  commissluners 
of  sail!  county,  and  proceeded  to  transact 
business  as  such,  and  the  said  Creamer 
and  Martinez  have  continuously  from 
said  Ist  day  of  January,  1S91,  had  and 
held  possession  of  said  oflices,  and  at  the 
present  time,  and  at  the  date  of  the  issu- 
ing of  the  alternative  writ  of  muadaiDiia 
in  this  action,  the  said  Creamer  and  Mar- 
tines  were  and  are  huldlng  and  are  in  the 
possession  of  said  ofQces,  and  are  now, 
and  have  at  ail  times  since  the  1st  clay  of 
January,  18W1,  been,  the  legal,  acting  mem- 
bers of  the  board  for  the  said  county  of 
Santa  Fe,  and  have  during  all  of  said  time 
been  transacting  the  public  business  ofsald 
county  as  such  commissi  oners.  Said  de- 
fendant states  that  be  is  not  Informed  as 
to  what  acts  or  proceedings  were  done  or 
had  by  ^me  Frederic  Grace  and  one  George 
W.  North,  pretending  to  act  as  members 
of  the  board  of  connty  commissioners  in 
reference  to  the  counting  and  canvussing 
the  returns  otelectlfmof  the  general  elec- 
tion held  in  said  connty  on  the  4th  day  of 
November,  1890,  but  he  states  whatever 
they  may  have  done  in  that  respect  was 
wholly  Illegal,  and  uf  no  effect,  for  said 
Grace  and  North  were  not,  at  the  time  of 
their  said  pretended  action  and  the  connt- 
ing  and  canvassing  of  said  votes,  mem- 
bers of  the  board  of  commissioners  of  said 
county  of  Santa  Fe.  Said  defendant  ad- 
mits that  he  has  refused  to  recownlze 
Abraham  Staab,  Juan  Garcia,  and  Will- 
lam  H.  Nesbltt  as  members  of  the  board 
of  commissioners  of  said  Santa  Fe  county, 
for  the  reason  that  they  have  never  been 
elected  and  (qualified  as  such  oflScers,  and 
because  they  have  not  been  In  the  posses- 
sion of  said  offices,  and  have  never  acted 
as  members  of  such  board,  and  denies 
that  said  Staab,  Garcia,  and  Nesbltt  have 
ever  met  as  such  board,  or  helfi  any  ses- 
Hion  as  such,  as  set  forth  in  the  alterna- 
tive writ  of  maDtlnmas  herein,  but  he  says 
that  since  the  1st  day  of 'January,  ISUl, 
Charles  M.  Creamer  and  Euglnlo  Martinez 


have  been  the  legal  and  acting  buard  of 

commissioners  of  said  county.  As  to  all 
the  allegations  and  statements  set  forth 
In  said  alternative  writ,  not  herein  ex- 
pressly admitted  or  denied,  the  said  de- 
fendant states  that  he  has  not  sufficient 
Information  upon  which  to  form  a  belief, 
and  he  therefore  denies  all  of  said  allega- 
tions. Pedro  Dgloado."  "Pedro  I)elga- 
do,  being  duly  sworn,  on  his  oath  state* 
that  the  facta  set  forth  In  the  for<?golng 
answer  are  true  to  his  best  knowledge,  in 
formation,  and  belief.  Pedro  Deloado. 
Subscribed  and  sworn  to  before  me  this 
16th  day  of  January,  1S91.  N.  B.  Lauoh- 
LiN,  Notary  Public.  ** 

Tberenpon,on  the  motion  of  Staab.  Oar- 
cia,  and  Nesbltt,  the  three  alleged  coanty 
commiesiuners  before  mentioned,  without 
further  hearing  or  proceedings,  the  al  terna- 
tlve  writ  was  made  peremptory;  and 
thereafter,  on  the  affidavit  ol  said  Wllllara 
H.  Nesbltt,  filed  January  19.  1891,  the  fol- 
lowing  order  was  entered:  "It  beiog 
shown  to  the  uiurt  by  the  petition  and 
affidavit  of  William  H.  Nesbltt,  filed  this 
19th  day  of  January,  lS91,ln  the  cause 
lately  pending  in  said  district  conrt,  in 
which  Abraham  Staab,  Juan  Garcia,  and 
William- H.  Nesbltt  were  relators,  and 
Pe<lro  Delgado  was  respondent,  that  the 
said  defendant,  Pedro  Delgado,  has  re- 
fused, and  still  does  refuse,  to  obey  the 
peremptory  writ  of  mandAmua  issued  out 
of  this  court  in  said  inandamas  proceeding 
on  the  15th  day  of  January,  1S91,  it  Is  or- 
dered by  the  court  that  an  attachment  for 
contempt,  returnable  at  Ave  o'clock  this 
afternoon,  issue  for  the  arrest  of  said  de- 
fendant, Ped  ro  Delgado .  Ed  w  a  bu  P. 
Sbbos,  Associate  Justice,  &c.  Santa  Fe, 
New  Mexico,  January  19.  ls91."  Thereiift- 
er,  on  January  20,  1891,  the  following 
final  judgmentwns  entered:  "It  Is  consid- 
ered and  adjudged  by  the  court  that  said 
defendant,  Pedro  Delgado,  is  guilty  of  con- 
tempt of  this  court  in  refusing  to  obey 
and  in  disobeying  the  command  of  said 
writ  of  lauaUainus;  and  it  is  further  ad- 
judged by  the  court  tliat  said  Pedro  Del- 
gado stand  committed  tu  the  common  jail 
of  Santa  Fe  county  nntll  he  purge  hlmsdf 
of  such  contempt,  and  that  a  warrant  of 
commitment  issue  against  him.  Edward 
I*.  Skedb,  Associate  Justice,  &c.  Santa 
Fe.  New  Mexico,  January  20,  1891."  In 
pursuance  of  this  Judgment,  a  commitment 
issued,  and  Delgado  was  imprisoned  in 
the  coanty  jail.  To  he  relieved  of  such  Im- 
prisonment,helnstituted  his  present  AaAe- 
as  corpus  proceeding  before  this  court. 

In  this  connection,  I  cite  chapter  60, 
Laws  1887.  §  1 :  "That  in  all  cases  of  pro- 
ceedings by  /Ji«ndi/mwsln  any  dlstrlctcourt 
of  tills  territory,  the  final  judgmeutTof  the 
court  thereon  shall  be  reviewable  by  ap- 
peal or  writ  of  error,  In  the  same  manner 
as  now  provided  by  law  In  other  civil 
cases,  except  that  such  appeal  or  writ  of 
error  shall  not  operate  as  a  svpersedens 
of  any  Judgment  of  the  district  court." 
The  Judsmentof  the  district  court  was 
the  imprisonment  of  Delgado  until  he 
obeyed  the  commands  of  the  peremptory 
writ;  and,  according  to  the  provisions  of 
the  statute  above  cited,  no  aiipeal  or  writ 
of  eri-or  could  release  him  from  such  im- 
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}»rl8oniueut.  no  matter  bow  erroueouB  ur 
llexal  tbeiudgnient  authorizing  It  mlffht 
te,  until  tlie  final  (leterminatlon  uf  the  up- 
IjcbI  ur  writ  ot  error  in  this  court.  Tlie 
KiHt  uf  all  the  orders  contained  in  the  al- 
ternative and  peremptory  writs  of  inandsr- 
Dina  is  that  Del^ndu  recuKnize  Abraham 
Staab,  Juan  Garcia,  and  WllUam  H.  Nea- 
bitt  a  9  the  only  persona  com  posins  the  la  w- 
fnl  board  of  county  commlBsionera  of  San- 
tH  Fe  county.  All  other  acta  commanded 
are  the  mere  Incidents  ot  this  recognitloD. 
The  answ  r  of  Delgado  to  the  ^ilternatire 
writ  showed  In  apt  terms  why  he  did  not 
BO  recognize  them.  Without  admitting 
or  denying  the  validity  of  this  writ,  T  am 
clearly  ot  the  opinion  that  Delgado's  au- 
Bwer  thereto  raised  a  material  laaue  of 
fact.  The  motion  of  the  county  commis- 
sioners to  make  the  writ  peremptory,  not- 
withstanding the  answer,  was  In  the  nat- 
ure of  a  demurrer  to  its  sulflciency ;  and 
the  Judgment  uf  the  court,  In  granting 
that  motion,  was.  in  effect,  an  order  aus- 
talniug  such  demurrer.  This,  in  uiy  Judg- 
ment, wasBubstanticd  error,  from  the  cod-  _ 
sequences  of  which  Delgado  cannot  be  re-' 
lleved  by  appeal  or  writ  of  error.  He  is 
in  jail,  and  has  no  adequate  remedy 
against  such  illegal  imprisonment  unless 
it  may  be  afforded  blm  In  this  proceeding. 
I  do  not  overlook  the  provisionu  of  sec- 
tion 2013.  Comp.  Laws  1884.  It  must  not 
be  forgotten,  however,  that  that  section 
containu  the  following  qnallficatlon : 
"But  no  order  of  commitment  for  any  al- 
leged contempt,  or  upon  proceedings  as 
for  contempt  to  enforce  the  rights  or  rem- 
edies of  any  party,  siiall  be  deemed  a  judg- 
ment, conviction,  or  decree,  within  the 
meaning  of  this  section ;  nor  shall  any  at- 
tachment or  other  process  issue  upon  any 
such  order  be  deemed  an  executlOQ.  with- 
in the  meaning  of  this  section."  I  hold, 
then,  it  substantial  error,  prejudicial  to 
the  rights  and  liberty  of  the  petitioner 
herein,  appears  upon  the  record  of  these 
proceedings,  that  the  same  are  reviewable, 
although  contained  in  tlie  final  judgment, 
declaring  him  In  contempt.  Seileving, 
then,  that  such  judgment  was  entered  in 
violation  ot  law,  nud  that  the  relator  is 
deprived  of  bis  liberty  in  consequence 
thereof,  I  hold  that  he  is  entitled  to  his  dis- 
charge from  this  illegal  imprisonment. 
The  record  In  tbia  case  contains,  in  my 
opinion,  other  errors  specially  fatal  to 
the  legality  of  the  petitioner's  confln^- 
ment,  but  it  would  answer  no  useful  pur- 
pose to  consider  them  in  connection  with 
this  opinioD.  A  lu bored  citation  uf  au- 
thorities from  states,  each  having  peculiar 
statutes  regulating  the  procedure  of  the 
courts,  and  the  rights  of  the  parties  seek- 
ing relief  from  restraint  deemed  illegal, 
might  show  a  great  deal  of  legal  research, 
but  would  throw  little  or  no  light  upon 
the  case  under  consideration.  I  cannot 
close  this  liastily  written  opinion  more 
appropriately  than  by  citing  the  language 
of  the  court  of  appeals  in  tiie  state  of  New 
York  in  the  historic  case  of  People  v.  Lis- 
conib,  60  N.  Y.  559:  "Jurisdiction  ot  the 
person  of  the  prisoner  and  of  the  subject- 
matter  are  not  alone  conclusive,  but  tlie 
Jurisdiction  of  the  court  to  reuder  a  par- 
ticular judgment  is  a  proper  subject  of 


inquiry ;  and  while  tbc  court  cannot,  npon 
a  return  of  the  writ,  go  behind  the  judg- 
ment, and  inquire  into  alleged  error  and 
Irregularities  preceding  it.  the  question  is 
presented,  and  must  be  determined, 
whether,  upon  the  whole  re<:ord,  the  Judg- 
ment was  warranted  by  law;  aud  was 
within  the  Jurisdiction  of  the  court.  * 


(10  JlMlt.  340) 

R&NDAix  et  al.  V.  Ahrbicax  Fihb  Ins.  Co. 

OP  PBlLADISt^PBIA. 

(Sufnvme  Court  of  Monimta.   Jan.  26, 18B1.) 

FlRB  INSCRAMOB — ARBITRATION — ^AOnOKS — FKOOrS 

or  Lose — Interest, 

1.  Though  a  fire  policy  stipulates  that  in  case 
of  a  failure  to  a^ee  upon  the  amount  of  damage 
it  shall  be  ascertained  by  appraisers,  and  ttait 
tmtil  the  requirod  proofs  are  produced  and  ap- 
praisals are  permitted  the  loss  sball  not  be  paya- 
ble, the  assured,  having  ofCored  proofs  of  loss 
that  are  rejected  by  the  company,  which  does  not 
demand  an  appraisal  nor  dispute  the  amount  of 
damage  as  shown  in  the  proofs,  may  sue  Tor  the 
loss  without  himself  first  offering  to  have  the 
property  appraised,  or  reqowtinguieappolntiiiait 
of  appraisals. 

2.  The  retention  by  the  company  of  proofs  of 
loss  containing  a  statement  that  the  loss  was  es- 
timated by  persons  selected  by  agreement  be- 
tween the  agent  and  the  assured  would  in  no  way 
prejDdioe  thecompanv's  rights,  whether  the  state- 
ment were  true  or  fal^e. 

8.  Where  by  its  terms  a  policy  is  payable  80 
days  after  proof  of  loss,  the  insured,  who  baa 
deUvered  proofs  of  loss  that  are  rejected  by  the 
company  because  thoy  contain  a  clause  stating 
that  the  estimate  of  value  was  made  by  persons 
agreed  upon,  can  recover  interest  from  the  date 
of  the  delivety  ot  the  proofs. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Thomas  J.  Oalbkaitb, 
Judge. 

Bach  &  Buck  and  B.  P.  Carpeoter,  for 
appellant.  Toole  &  Wallace,  for  respond- 
ents. 

Habwood,  J.  The  cause  of  action  herein 
is  founded  unon  an  insurance  policy, 
whereby  appellant  Insured  and  agreed  to 
Indemnify  respondents  against  loss  which 
might  happen  by  the  destruction  or  dam- 
age ot  appellant's  building,  situate  at 
Moreland.  Gallatin  county,  Mout.,  known 
as  the  "Moreland  Hotel,  "and  certain  fur- 
niture therein  contained,  by  fire,  to  the 
extent  of  $1,500;  the  sum  of  $l,12i3  being 
placed  upon  said  building,  and  the  sum 
of  9375  upon  the  said  furniture.  There 
were  also  in  force  during  the  same  period 
three  otlter  policies  of  concurrent  Insur- 
ance issued  "by  certain  other  companies  in 
favur  of  plaintiffs  upon  the  same  prop- 
erty, each  in  the  sum  of  $1,500,  and  distrib- 
uted In  like  amounts  on  said  building 
and  furniture  as  aforesaid.  While  said 
insurance  contracts  were  in  force,  all  of 
said  property,  nxcept  a  small  portion  of 
the  furniture,  was  destroyed  by  fire.  This 
action  was  brought  to  enforce  payment  ot , 
said  $1,500  indemnity,  aud  tlie  trial  re-' 
suited  in  a  judgment  for  plaintiffs  in  said 
sum,  with  interest  and  costs;  whereupon 
defendant  moved  for  a  new  trial  upon  a 
statement  of  the  case,  on  the  ground  of  in- 
sufficiency of  the  evidence  to  justify  the 
vertlict,  and  that  the  same  is  against  law; 
and  also  errors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving 
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party.  Said  motion  being  overruled,  the 
case  Is  brought  up  by  appeal- from  the  or- 
der overruling  the  same,  as  well  aa  api>eal 
from  the  iudgment. 

Tho  Ids u ranee  policy  involved  provides, 
among  other  condittoas,  asfollows :  "  The 
amouiituf  loss  or  damage  to  be  entimated 
according  to  tba  actual  value  of  the  prop- 
erty at  tile  time  of  the  loss, and  to  be  paid 
'Within  sixty  days  after  the  loss  shall  have 
been  ast-ertaiued  in  accordance  with  and 
within  the  terms  and  conditions  of  this 
policy,  and  proof  of  the  same, satisfactory 
to  the  said  company,  shall  have  been 
made  by  the  assured,  and  received  at  the 
office  of  the  company  in  Philadelphia.  It 
shall  be,  however,  optional  with  the  com- 
pany to  repair,  rebuild,  or  replace  tlie 
property  destroyed  or  damaged  with 
other  of  like  kind  and  quality,  within  a 
reusonablu  time,  giving  notice  of  Its  in- 
tention Bu  to  do  within  sixty  days  after 
receipt  of  proofs  herein  required;  and,  in 
case  the  company  elects  to  rebuild,  the 
assured  shall,  if  required,  famish  plans 
and  speclBcutionsof  the  building  herein  de- 
scribed. The  assured  snetaining  loss  by 
fire  under  this  policy  shall  forthwith  give 
notice  in  writing  of  said  loss  to  the  com- 
pany, and  within  thirty  days  thereafter 
render  a  particular  account,  by  separate 
items,  and  proof  thereof,  signed  ana 
sworn  to  by  the  assured,  setting  forth: 

(1)  A  copy  of  the  written  portion  of 
this  policy,  and  all  Indorsements  hereon ; 

(2)  other  Insnrance.  If  any,  on  same  prop- 
erty.or  any  portion  thereof,  with  copies  of 
written  portions  of  each  policy,  and  In- 
dorsements thereon ;  (3J  the  actual  cash 
value  of  the  property  described  at  the 
time  immediately  preceding  the  fire;  (4) 
the  ownership  of  the  pniperty  described, 
and  the  interest  of  assured  in  same;  (5) 
forwhat  purposes,  and  by  whom,  the  build- 
ing herein  described,  or  containing  the 
property  herein  specified,  and  the  Heveral 
parts  tnereof,  were  used  at  the  time  of  the 
Are;  (8)  the  date  of  the  loss,  und  the 
amount  thereof;  (7)  how  the  fire  origi- 
nated, as  far  as  the  assured  knows  or  be- 
lieves." The  amount  of  sound  value  and 
of  damage  to  the  property  may  be  deter- 
mined by  mutaal  agreement  between  the 
company  and  the  assured;  or,  if  they  fall 
to  agree,  the  same  shall  then,  at  the  writ- 
ten request  of  either  party,  be  ascertained 
by  an  appraisal  of  each  article  of  personal 
property,  or  by  an  estimate  in  detail,  if  a 
building,  by  competent  and  Impartial  ap- 
praisers, one  to  be  selected  by  each  party, 
and  the  two  so  chosen  shall  first  select  au 
umpire  to  act  with  them  in  case  of  disagree- 
ment ;  and  if  thesaid  tippraiKers  fail  to  agree 
they  shall  refer  tlielr  differences  to  Buch 
umpire;  and  the  award  of  any  two,  in 
writing,  under  oath,  shall  be  binding  und 
conclusive  as  to  the  amount  of  such  loss 
«r  damage,  but  shall  not  decide  the  valid- 
ity of  the  contract,  or  any  other  question 
except  the  amount  of  such  loss  or  dam- 
age. It  is  further  provided  in  said  policy 
that  "the  company  shall  have  the  right 
to  take  any  of  the  articles  damaged  at 
their  ap[)raiKed  value;  and.  until  such 
prnorsas  above  required  are  produced,  and 
exiuninations  and  appraisals  are  permit- 
ted, the  loss  shall  not  be  payable."  The 


plaintiffs,  in  their  complaint,  set  up  the 
contract  of  Insurance,  alleged  the  destruc- 
tion of  the  property  by  fire,  and  '*  that  plain- 
tiffs'loss  thereby  was  ¥B,IB4  on  said  More- 
land  Hotel,  and  f  1,861.14  on  said  furniture 
and  fixtures  contained  In  said  hotel." 
Plaintiffs  further  allege  that  fchey  fur- 
nished d^endant  notice  of  said  loss,  and 
that  "  defendant,  by  its  adjusting  agent, 
made  a  personal  examination  Into  the  cir- 
cumstances of  said  loss  and  fire,  and  made 
a  request  of  plaintiffs  that  the  value  of 
said  building  be  ascertained  by  arbitra- 
tors to  be  mutually  chosen."  That  on 
the  10th  day  of  September.  1887,  plalDtlffs 
and  defendants  did  so  refer  the  question 
of  value  of  said  building  to  arbitrators 
mutually  agreed  upon,  John  Ketcbom 
and  R.  W.  De  Nollle,  of  Helena,  afore- 
said, who  reported  and  decided  the  value 
of  said  building  at  the  time  of  said  fire 
to  be  $7,179.  "That  on  the  14th  day  of 
September,  1887,  the  plaintiffs  furnished 
the  defendant  with  proofs  of  said  loss, 
and  of  their  interest  in  said  property, 
and  otherwise  fully  performed  all  the 
conditions  of  said  policy  on  their  part. 
That  on  the  I5th  day  of  September,  1887. 
the  defendant  returned  said  proofs  of 
loss  to  plaintiffs,  and  declined  to  pay  said 
loss,  assigning  as  the  single  ground  there- 
for that  said  proofs  were  not  satisfac- 
tory, for  the  reason  that  they  referred  to 
the  estimate  made  by  said  arbitrators. 
Thatno  demand  has  been  made  bydefend- 
ant  for  a  further  or  any  other  reference  of 
said  loss  on  building  or  furniture,  sincesald 
proofs  of  loss  were  BO  ftirnlshed;  nor  has 
defendant  requested  any  further  proofs  of 
loss;  nor  did  the  defendant,  within  sixty 
days  after  receipt  of  proofs,  give  notice  of 
their  intention  to  rebuild  or  restore  any 
of  said  property."  Defendant,  by  an- 
swer, denied  -the  value  of  said  building 
to  be  the  sum  alleged  by  plaintiffs,  or  any 
sura  exceeding  f3,260;  and  denied  the 
value  of  said  furniture  to  be  the  sum  al- 
leged by  plaintiOs,  or  any  sum  exceeding 
9iMK>;  and  said  answer  further  put  in 
issue  all  the  allegations  of  plaintiffs'  com- 
plaint except  the  existence  of  said  Insur- 
ance policy,  the  destruction  of  aald  prop- 
erty by  tire,  save  a  small  portion  of  the 
furnltore,  and  some  other  allegations  not 
necessary  to  notice  at  this  time.  In  addi- 
tion to  the  specific  denials  of  plaintiffs'  al- 
legations, defendant  alleged  by  way  of  new 
matter  of  defense  that  the  plaintiffs  left  at 
the  office  of  defendant's  ageut  In  the  city 
of  Helena,  while  said  agent  was  absent 
therefrom,  on  or  about  September  15, 
1S87,  "some  paper,  which  falsely  stated 
that  arbitrators  had  been  agreed  upon 
by  plaintiffs  and  defendant;"  that  plain- 
tiffs'attention  was  culled  to  this  fact  by 
defendant's  agent  on  the  same  day,  and 
thereupon  plaintiff  asked  permission  to  re- 
tain said  paper,  stating  that  said  paper 
should  not  be  n^arded  or  treated  as  having 
been  tendered  to  defendant,  to  which  de- 
fendant by itsagentassented.  Theanswer 
further  averred  thatplalntlffs  on  or  about 
September  14,  1887,  "fraudulently,  and 
with  intent  to  deceive  and  obtain  an  an- 
talr  advantage  over  defendant  in  the  set- 
tlement of  said  claim,  falsely  represented 
to  defendant's i^ent  that  two  certain  per- 
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sons  had  been  agreed  upon  by  plaintiffe 
and  defendant  au  arbitratora  tu  deter- 
mine and  decide  upon  the  value  of  eald 
building  and  the  cost  of  rebulldlnf^  the 
same,  and  ttiat  Buch  arbltrntors  had  de- 
termined and  decided  that  the  value  of  said 
bonding  was  at  tbe  time  of  the  fire  ¥7,179; 
whereaft  in  truth  and  fn  fact,  as  plf^ntiffs 
well  knew,  euch  perRona  bad  nerer  been 
agreed  upon  or  selected  as  arbitratora, 
and,  as  plaintiffs  well  knew,  such  persons 
had  never  determined,  as  arbitrators  or 
otherwise,  that  Haid  building  was  of  the 
value  of  97.17i>,  or  that  It  would  cost  snld 
sum,  or  any  other  particular  sum,  to  re- 
build the  same."  Tbe  answer  furtbtT 
averred  that  defendant  requested  plain- 
tiffs to  furnish  It  with  plans  and  specifica- 
tions of  said  building  so  destroyed  by  Are, 
but  that  plaintiffs  neglected  and  refused 
to  funilsb  the  same;  and  that  no  proofs, 
plans,  and  specifications,  declarations  or 
certificates  liave  been  fumlsbed,  and  no 
examination  or  arbitration  has  been  per- 
mitted or  farnlshed  by  plaintiffs,  or  bad, 
as  required  by  tbe  conditions  ol  said 
policy  of  insurance.  This  new  matter  of 
defense  was  controverted  by  plaintiffs' 
replication. 

TbeflrHtandmalnpointluslsted  upon  by 
appellant  Is  that  this  actluu  Is  brought 
upon  an  alleged  award  by  arbitraturs. 
and  that  no  evidence  of  valae  uf  the  pro])- 
erty  destroyed,  except  to  establish  an 
award,  was  admissible.  This  point  was 
raised  by  defendant  in  the  lower  court  at 
the  trial,  and  objection  was  made  to  tbe 
introduction  of  any  evidence  as  to  the 
value  of  the  property  or  the  amount  of 
said  loss,  except  to  establish  an  award. 
This  objection  was  overruled,  and  the 
court  admitted,  over  the  objection  and  ex- 
ception of  defendant,  evidence  offered  by 
plaintiffs  tending  to  prove  the  allegations 
of  the  complaint  as  to  tbe  value  of  the 
property  destroyed  and  the  loss  sustained 
by  plaintiffs,  Independent  of  the  appraisal 
or  award  of  arbitrators  as  all^^  In  tbe 
complaint.  Proof  was  also  admitted  on 
behalf  of  plaintiff  in  respect  to  the  alleged 
snbmission  of  tbe  question  of  the  ^'alue  of 
said  building  and  plaintiffs'  loss  by  the 
destruction  thereof  tu  arbitratora,  and  tbe 
alleged  award  by  them  made.  Appellant's 
objection  and  exception  aforesaid  is  based 
upon  the  terms  of  the  policy  and  the  clause 
which  provides  that  "until  such  proofs  as 
above  required  are  produced,  and  ex- 
aminations and  appraisals  are  permitted, 
the  loss  shall  not  be  payable."  Appel- 
lant's poeitiuD  is  that, until  such  appraisal 
and  award  la  made  by  arbitratora  or  ap- 
pralsera  chosen  and  acting  as  provided  by 
the  terms  of  the  policy,  the  claim  of  plain- 
tiffs Iscotmatured  foractioa.  unless  plain- 
tin's  allege  and  prove  that  they  demand- 
ed ench  arbitration  or  appraisal,  and  tbe 
failure  to  arbitrate  was  without  the  fault 
of  plaintiffs.  Appellant  further  contends 
that  plaintiffs  failed  to  prove  the  selection 
of  arbitrators  or  appraisers,  and  the  ap- 
praisement by  them  and  award  of  the  value 
of  the  property  destroyed,  In  the  manner 
provided  by  said  policy.  We  think,  with- 
out donbt,  plaintiffs  failed  In  this  particu- 
lar, for  the  evidence  does  not  show  a  com- 
pliance with  the  terms  of  the  policy  as  to 


the  sdection  of  appraisers,  or  a  compliance 
with  Its  terms  by  them  In  appraising  the 
property,  aud  making  an  award  of  value. 
For  A  proper  understanding  of  the  case 
and  the  application  of  our  conclusion  here- 
in it  is  necessary  tu  make  a  brief  summary 
of  the  conduct  of  tbe  parties  from  the  time 
the  loss  occurred  until  the  action  was 
brought.  The  evidence  shows  that  Im- 
mediately after  said  property  was  de- 
stroyed by  fire  plaintiffs  notified  defend- 
ant's agent  thereof  by  telegram.  Soon 
after  this,  defendant's  agent  visited  the 
place  of  fire,  Inspected  and  listed  the  furni- 
ture saved,  took  rough  measurements  of 
fibetoundation  oltbe  building,  and  then 
proceeded  to  B6seman,  where  be  was 
joined  by  Flowera,  one  of  the  plaintiffs, 
who  brought  wich  him  tlie  manager  who 
was  In  charge  ofsaid  hotelat  andprevious 
to  thettme  of  said  fire.  There  the  plaintlU 
Flowers,,  with  said  agent,  obtained  from 
storra  certain  lists  and  prices  of  fomlture 
bought  to  furnish  said  hotel.  The  man- 
ager ofsaid  hotel  assisted  in  giving  said 
agent  information  of  the  articles  In  said 
hotel  at  the  time  of  the  fire.  Tbe  agent 
says  in  bis  testimony :  "We  had  Barrett 
[tbemanager  otsald  hotel]  taketberooms, 
one  by  one,  and  had  him  designate  all 
articles  of  furniture  Id  each  room,  and,  by 
means  of  Invoices  which  we  had,  put  the 
prices  of  the  articles.  This  list  of  articles 
here  was  obtained  from  Barrett,  and  the 
prices  were  obtained  from  tbe  Invoices, 
aud  these  invoices  were  obtained  at  the 
stores  in  Bozeman  where  tlie  goods  were 
bougiit."  Said  agent  of  defendant  also 
testified  that  while  Barrett  was  tiius  giv- 
ing a  list  of  tbe  furniture  In  said  hotel 
"Flowera  was  occupied  giving  particulars 
of  tbe  building,  and  the  construction  of 
it,  to  Mr.  Crook  and  a  builder  we  bad  se- 
cured at  Bozeman  to  make  an  estimate. " 
After  such  inquiries,  estimates,  and  lists 
were  made  at  Bozeman.  defendant's  agent 
returned  to  Helena,  and  on  the  following 
day  met  said  Flowers  at  Helena,  and 
banded  him  a  letter,  in  which  said  agent 
Informed  Flowers  that  he  would  "  uuder^ 
stand  tbat  the  inquiries  made  do  not  in 
any  respect  superaede  or  waive  any  of  the 
conditions  or  requirements  of  the  policies; 
but  they  liave  the  same  force,  and  call  for 
tbe  same  full  compliance,  as  if  nothing 
whatever  had  been  done  by  us  in  the  prem- 
ises. "  A  few  days  thereafter  two  of  the 
assured  came  to  the  officoof  theeald  agent, 
and  one  of  them  delivered  to  the  agent  a 
paper  intended  as  u  proof  of  loss.  There- 
upon said  agent  called  tbe  asRured's  at- 
tention to  soraie  particulars  in  which  said 
paper  did  not  comply  with  the  terms  of 
the  policy  as  a  "proof  of  loss."  One  of 
tbe  assured  then  asked  said  agent  for  a 
blank  used  for  the  purpose  of  making 
proof  of  loss,  which  was  furnished.  Then 
one  of  said  assured  commenced  to  fill 
up  such  blank,  when  said  agent  informed 
assured  that  It  would  be  necessary  tu 
have  a  builder  "make  an  estimate  on  tbe 
building;"  and,  in  reply  to  an  inquiry  by 
the  assured  as  to  names  of  some  build- 
ers who  would  be  competent  to  make  such 
an  estimate,  said  agent  named  tliree  dif- 
ferent buildera  or  firms  of  builders  uk  "re- 
liable builders"  for  the  assured  to  apply 
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to,  and  engage  some  of  ttaera  to  make  an 
estimate  un  ttae  said  bote],  amonff  whom 
was  tbeflrm  o(  Ketchum  ADeNoilte.  Tbe 
evidence  on  tbe  part  of  plalntlHH  \s  to  tbe 
effect  tbat.  when  said  agent  named  said 
builders,  Mr.  Luunds,  one  of  tbe  atisured, 
said  tu  tbe  agent:  "Before  we  go  further 
In  tbls  matter,  la  it  nndci-stood  tbat  esti- 
mates luralsbed  either  of  these  firms 
Willi  be  satisfactory  to  you?"  to  which 
the  agent  replied;  "Ycb,  certainly;  we 
havedonebuslneHB  with  all  three  of  them. " 
On  tbe  part  of  defendant  said  ugeut  teetl 
fies  to  tbe  effe^ttbat  bedoes  not  thtnk  Mr. 
Liuonds  asked  tiuch  a  question;  that 
most  of  bis  conversation  was  with  Mr. 
Flowers,  that  Mr.  Flowers  asked  "a  sira- 
jlar  question  "  to  which  said  agent  replied 
that  "the  builders  named  were  all  reliable 
men,  and  bad  made  estimetes  for  us  before 
on  buildings."  Tbe  assured  then  ensaged 
Ketcbum  &  De  Nollte,  one  of  the  firms  of 
builders  named  by  said  agent,  to  make  an 
estimate  of  said  hotel  building.  Such  esti- 
mate was  made  from  details  and  sppclRca- 
tlons  furnished  by  aspured,  and  was  des- 
ignated as  "an  estimate  of  the  cost  of  re- 
placing tbe  hotel  building  at  Moreland." 
Said  estimate  was  delivered  to  defendant's 
agent;  and  sntd  agent,  not  being satistted 
therewith,  required  of  saidbulldei-s  a  more 
detailed  estimate,  which  was  furaished. 
tiald  builders  took  no  account  otund  made 
no  estimate  upon  the  furniture  destroyed 
In  said  hotel.  It  appears  by  tbe  testimony 
of  De  Noitle  tbat  the  estimate  utsald  build- 
ing was  made  principally  by  Ketcbum, 
and  that  it  was  not  understood  by  said' 
builders  that  they  were  to  act  as  arbi- 
trators, and  be  did  not  understand  that 
they  acted  as  such.  It  does  not  appear 
tbat  any  ^umpire"  was  chosen,  and  the 
record  shows  that  said  estimate  was  not 
returned  "on  oath."  Attho  tlniesald  esti- 
mate was  being  made  by  said  builders  the 
assured  had  prepared  what  they  termed 
"proofs  of  loss,"  and  the  same  was  served 
on  said  agent.  It  appears  that  one  proof 
of  loss  was  made  for  each  company  hav- 
ing a  policy  in  force  on  said  property,  and 
the  four  were  delivered  to  said  agent  In 
one  package.  Upon  examining  oneof  said 
papers  defendant's  agent  found  that  It 
contained  a  "clause  referring  to  the  loss  of 
the  building,  as  estimated  by  Ketchum  & 
De  Nollle  &  Co.,  builders,  selected  by  agree- 
ment l)etween  the  agent  of  the  company 
andassuredto  makeestluiates."  Thereup- 
on tbe  agent  returned  all  of  said  proofs  of 
loss  to  tbe  attorney  who  had  delivered 
tbem  for  the  assured.  Tlie  next  day  said 
agent  explai^ied  to  said  attorney  bis  ob- 
jection to  f^uld  proofs  of  loss,  which  was 
that  Buld  proofs  contained  said  clause  In 
reference  to  Ketchum  &  l>e  Nollle  having 
been  "ngreed  upon.'*  That  api>eur8  to 
have  been  the  only  objection  to  said  proofs 
asserted  Defendant's  agent  Insisted  tbat 
said  clause  should  be  stricken  out,  and  as- 
sured refused  to  strike  the  same  out. 

The  foregoing  facts  were  proved  with- 
out any  essential  conflict,  and  are  taken 
principally  from  tentimony  intro(lucp<l  on 
behalf  of  defendant.  There  is  a  dispute 
between  the  parties  to  the  action  as  to  an 
arrangement  made  between  tbe  attorney 
of  plaintiffs,  wbo  delivered  said  proofs  of 


loss,  and  defendant's  agent,  whereby  the 
same  were  retained  by  said  attorney  with 
tbe  nnderstandlng  that  such  proofs  were 
to  be  considered  as  not  having  been  deliv- 
ered to  defendant's  agent.  Tbe  cvldrace 
Is  conflicting  upon  tbat  point,  therefore  it 
Is  not  open  for  any  consideration  now. 
Counsel  lor  appellant  contends  tbat  de- 
fendant would  uavebeen  prejadlced  and 
Injared  by  tbe  retention  of  said  proof  of 
loss  with  said  objectionable  claase  there- 
in; tbat  it  was  justified  in  returning  tbe 
same  to  assured;  tbat  the  refusal  of  as- 
sured to  strike  out  said  objectionable 
clause  and  retumsald  proofs  Was  a  failure 
to  make  proof  of  loss,  as  required  by  tbe 
policy.  Appellant  construes  said  claoM 
as  an  attempt  on  the  port  of  the  aeeared 
to  Involve  defendant  In  an  Implied  admis- 
sion of  a  material  statement  of  fact  which 
in  truth  never  occurred,  and  which  state- 
ment was  false.  We  do  not  gather  sacb 
Impression  from  tbe  evidence.  Tlie  evi- 
dence introduced  on  the  part  of  defendant 
alone  sbuwsa  state  of  facts  from  which 
the  assured  could  in  good  faith  have  pre- 
sumed tbat  Ketchum  &  De  Nollle  were 
chosen  by  agreement  to  makethe  required 
estimates  on  said  hotel  building,  altbongb 
they  were  not  chosen  as  appraisers  in  the 
manner  provided  by  the  policy ;  nor  did 
they  proceed  to  makeappralsementand  re- 
turn award  strictly  in  the  manner  provid- 
ed by  the  policy.  The  proof  otloeslnqnefr 
tlon,  as  shown  by  the  record,  contained 
no  statement  to  tbe  effect  that  Ketfhnin 
&  De  Nollle  were  chosen  as  arbitra- 
tors or  appraisers  by  agreement  between 
thecompany  and  the  assured,  or  that  they 
made  or  pretended  to  make  an  appraise- 
ment or  award,  as  required  by  tbe  policy. 
The  proof  contains  the  following  state- 
ment: "Loss  on  building,  as  estimated 
by  Ketchum,  De  Nollle  &  Co.,  builders,  se- 
lected by  agreement  between  agent  of  Cos. 
and  aHsured."  Under  the  circumstances 
of  the  selection  of  said  builders  and  tbe 
making  of  an  estimate  by  them  we  see  no 
evidence  of  fraud,  trick,  or  deceit  Id  the 
insertion  of  that  statement  In  tbe  proof 
of  loss. .  Moreover,  had  said  statement 
been  absolutely  false  in  fact,  we  do  not 
agree  with  the  proposition  of  defendant's 
counsel,  tbat  tbe  retaining  of  said  proofs 
of  loss  would  have  bound  defendant  by 
an  implied  admission  of  the  truth  of 
such  statement,  under  the  circumstance 
shown  In  the  case.  No  such  implied  ad- 
mission could  arise  against  defendant  by 
merely  retaining  such  pa  fier  after  denounc- 
ing sm-h  objectionable  statement  as  un- 
true, and  demanding  Its  elimination  from 
said  proof. 

We  return  to  the  main  question  raised 
upon  this  appeal,  i.  e..  .that  "plaintiffs 
must  recover  on  an  award  by  arbitrators 
or  appraisers.  If  ut  all."  Tbe  question  as 
to  how  far  courts  will  be  governed  by  a 
provision  In  aeontractrequiring  tbat  con- 
troversies arising  as  to  tbe  rights  and  lia- 
bilities of  parties  thereunder  be  submitted 
to  arbitration  has  engaged  the  profound 
consideration  of  both  American  and  Kn- 
glish  courts  of  last  resort.  The  conclusion 
reached,  and  probably  settled  beyond  fur- 
ther controversy.  Is  that  a  provision  In  a 
contract  requiring  all  dlfterencea  or  con- 
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trovereies  arisins  between  tbe  parties  as 
to  their  rlKltts  and  liabilities  thereuiiderto 
be  Bobmittefl  to  arbitration,  will  nut  be 
allowed  to  Interfere  with  or  bar  the  litiga- 
tion o(  8ucb  controvereteB  when  brought 
Into  court.  To  enforce  such  provisions 
would  be  to  allow  parties  to  barter  away 
the  Jurisdiction  of  courts  to  determine  the 
riRhts  of  parties  and  redress  their  wrongs. 
Therefore  such  provision  Is  disregarded,  as 
Hgatnst  public  policy.  But  many  of  the 
same  emfneat  authorities  hold  that  a  pro- 
rislon  In  a  contract  requiring  that  the 
value  or  quantity  of  a  thing  which  might 
(>p  involved  In  a  controversy  thereunder 
be  ascertained  and  determined  by  arbitra- 
tion, or  In  some  other  possible  and  reason- 
able manner,  does  not  oust  the  jurlsdlc- 
tfon  of  tJhe  courts,  but  only  requires  a  cer- 
tain character  of  evidence  of  a  tact  in  c<in- 
troversy.  Therefore  a  provision  )n  a  con- 
tract like  the  one  under  consideration  in 
tbe  casp  at  bar,  requiring  that  the  value 
of  the  assured  property,  under  certain  con- 
ditions, shall  be  ascertained  by  appraisal, 
is  not  disregarded  as  against  public  pul- 
ley,but  Is  upheld  as  vnild.  Scott  v.  Avery, 
6  U.  L.  Cas.  811;  Hamilton  t.  Insurance 
Co..  136  U.  B.  242,  10  Sup.  Ct.  Rep.  945; 
U.  S.  V.  Robeson,  9  Pet.  325;  Insurance 
Co.  V.  Clancy,  71  Tex.  5,  8  8.  W.  Rep.  630; 
Wolff  V.  Insurance  Co.,  50  N.J.  Law,  453, 
14  Atl.  Kep.  561 ;  Gasser  v.  Sun  Fire  Office. 
43  Minn.  315,  44  N.  W.  Rep.  262:  Old  Sance- 
lito  L.  &  D.  D.  Co.  V.  Commercial  Union 
Assur.  Co.,  66  Cal.  253.  5  Par.  Rep.  282; 
Sutro  Tunnel  Co.  v.  Sesregated  Belcher 
Mln.Co..  (Nev.)  7  Pac.  Rep.  271 ;  Holmes  v. 
Rithet.  56  Cal.  307.  The  policy  in  the  case 
at  bar  requires  that,  If  the  parties  fall  to 
agree  upon  the  amount  of  damage,  "the 
same  shall  then,  at  the  written  request  of 
either  party,  be  ascertained  by  an  apprais- 
al" by  "competent  and  Impartial  apprais- 
ers, "  one  to  be  selected  by  each  party,  and 
the  two  to  select  an  nmplre,  etc.  It  is  in- 
sisted by  counsel  for  appellant  that  said 
cluuse,  viewed  in  connection  with  the 
other  provisions  of  the  policy,  and  espe- 
clnlly  the  clause  that  provides  that  "  until 
such  proofs  as  above  required  are  pro- 
duced, and  examinations  and  appraisals 
are  permitted,  the  Iohs  shall  not  be  pay- 
able, "  makes  It  obligatory  upon  the  as- 
sured In  this  action  to  prove  the  amount 
of  losH  or  damage  by  an  appraisal  ub< 
talned  in  the  manner  required  by  the  pol- 
icy, or  show  a  fair  endeavor  and  failure 
without  plalntilV's  fault  to  get  such  an  ap- 
praisal; otharwlse  plaintiffs*  suit  In  court 
is  premature,  and  must  fail.  This  is 
claimed  by  defendant's  counsel  to  be  an 
imperative  requirement  of  the  plaintiffs, 
whetherdefendantrequests  such  apprainal 
or  not.  There  Is  no  showing  that  either 
party  requested  such  an  appraisal.  Tbe 
defendant,  by  answer,  expressly  denies 
that  It  "made  a  request  of  plaintiffs  that 
the  value  of  said  building  be  ascertained 
by  arbitrators  to  be  mutually  chosen,  or 
to  be  chosen  in  any  other  manner."  The 
plaintiffs  alleged  in  their  complaint  "that 
no  demand  has  been  made  by  the  defend- 
ant for  a  further  or  any  other  reference|of 
said  loss  un  building  or  furniture  or  hxt- 
nres  siuce  said  proofs  of  loss  were  so  fur- 
nished. "  Ttils  allegation  is  not  denied. 


In  support  of  their  position  counsel  for 
defendant  cites  certain  authorities,  which 
we  will  now  briefly  review.  In  the  cane 
of  Old  Saucellto  L.  &  D.  D.  Co.  v.  Commer- 
cial Tnlon  Assur.  Co.,  supra,  it  appears 
from  the  opinion  of  the  court  that  the 
complaint  stated  "facts  showing  that  a 
difference  arose  as  to  the  amount  of  loss;" 
"that  plaintiff  thereupon,  and  on  request 
of  defendant,  chose"  arbitrators,  to  whom 
was  submitted  "  all  differences  of  opinion 
as  to  the  amount  of  said  loss. "  The  plain- 
tiff further  averred  that  the  arbitrators  so 
selected  failed  to  agree  on  the  amount  of 
loss  or  damage,  and  failed  to  select  a 
third  person  to  act  with  chem  In  case  of 
disagreement,  and  also  failed  to  make 
an  award;  and  the  plaintiff,  after  wait- 
ing a  reasonable  time,  withdrew  from 
such  arbitration.  But  the  court  found  on 
tbe  trial  that  no  arbitrators  were  chosen, 
and  no  differences  as  to  the  amount  of 
damages  were  submitted  to  arbitrators, 
"and  that  the  failure  to  submitsnch differ- 
ences of  opinion  to  arbitration  was  in  no 
manner  the  fault  or  result  of  any  action 
suffered  or  taken  by  defendant,  but,  on 
tbe  contrary,  defendant  had  always  been 
willing  to  submit  such  differences.  **  Upon 
that  state  of  facte  and  the  authorities  It 
was  |ield  that  plaintiff  could  not  recover. 
It  should  be  remembered  that  In  this  case 
the  complaint  alleged  that  differences 
arose  as  to  the  amount  of  the  loss,  and 
that  defendant  demanded  arbitration.  In 
the  case  of  Adams  v.  Insurance  Cos.,  70 
Cal.  108,  11  Pac.  Rep.  627,  it  appears  that 
differences  arose  between  the  companies 
and  the  assured  as  to  the  amount  of  loss, 
and  no  demand  was  made  by  either  party 
fur  an  arbitration,  as  provided  in  tbe  pol- 
icies. The  court,  referring  to  the  case  re- 
ported In  66  Cal.,  supra,  held  that  un- 
til adjustment  of  the  claim  by  mutual 
agretiment  or  by  arbitration,  or  a  fair 
effort  was  made  by  the  assured  to  obtain 
such  arbitration,  no  action  could  be  main- 
tained. In  the  case  of  Carroll  v.  Insurance 
Co.,  72  Cal.  299,  13  Pac.  Rep.  SG3.lt  appears 
that  an  arbitration  was  required  by  the 
policy  tu  determine  the  amount  of  loss  in 
case  of  differences  as  to  the  same,  and 
that  such  arbltratiou  was  had;  but  when 
the  plaintiff  brought  suit  he  declared 
upon  the  policy  generally.  Ignoring  the 
award,  and  made  uo  mention  of  the  fact 
that  an  nwHrd  ha^l  been  obtained.  It 
was  held  that  the  award  was  a  necessary 
element  of  plaintiff's  cause  of  action.  The 
facts  involved  in  these  California  casesdls- 
tlngulsh  them  from  the  case  at  bar,  but  In 
the  main  appellant's  position  Issupported 
by  them.  The  case  of  Lovejoy  v.  Insur- 
anceCo..  11  Fed.  Rep.  68,  (U.  S.  C.  C.,)  Is 
also  cited  by  appellant's  counsel.  But 
that  was  un  actiui/by  creditors  of  the  as- 
sured to  enforce  payment  of  the  loss  to 
ttaem.  It  was  found  that  no  preliminary 
proofs  of  loss  had  been  made,  as  required 
by  the  policies.  Nor  was  there  satiKfuc-  * 
tory  evidence  of  waiver  of  such  proofs.  So 
it  was  held  by  Judge  Bi.odqett  that  the 
claims  were  not  in  such  condition  that 
the  assured  could  maintain  an  action 
thereon;  and,  of  course,  it  followed  that 
creditors  of  assured  could  notcompel  pay- 
ment of  thepe  cinfms  by  garnishment  pro- 
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cess.  In  IiIb  opinion  the  learned  Jadfce, 
after  flndInK  that  the  preliminary  proofB 
had  neither  been  made  nor  waived,  aluo 
mentions  the  provision  in  8ome  uf  the  pol- 
icies betore  him,  requiring  the  amount  of  the 
loss  or  damage  to  be  fixed  by  arbitration 
in  case  of  dispute,  and  remarkii  that  be 
has  no  doubt  that  courts  will  enforce  the 
provision  in  the  future  as  In  the  past,  it 
is  plain  that  in  this  case  the  decision  did 
not  turn  upon  the  question  au  to  whether 
the  amount  of  loss  had  been  fixed  by  arbi- 
tration, because  no  preliminary  proofs 
had  beea  made,  ae  required  by  the  poli- 
cies, eo  as  to  reach  the  question  of  differ- 
ence as  to  the  amount  of  lose.  The  case 
of  V.  S.  V,  Robeson,  supra,  is  also  cited  by 
appellant.  This  case  affirms  the  general 
rule  tbat,  where  a  contract  provides  that 
a  certain  fact — as  that  the  transportation 
of  certain  additional  freight  over  and 
above  a  certain  quantity  shall  be  paid  for 
at  a  given  rate,  on  producing  the  certifi- 
cate of  the  commanding  officer,  showing 
the  quantity  of  such  additional  freight 
transported— such  fact  must  be  proved 
by  the  kind  of  evidence  required  by  the 
terms  of  the  contract,  or  the  party  seeking 
to  recover  must  show  that  he  has  made 
all  reasonable  effort  to  obtain  such  proof 
before  he  can  be  allowed  co  Introduce 
other  evidence  of  such  fact.  In  such  a 
case  the  contract  does  not  contemplate 
that  anything  is  to  be  done  by  the  person 
obligated  to  pay,  except  to  await  the  cer- 
tificate of  the  party  previously  designated 
by  both  parties  to  ascertain  and  certify 
the  quantity.  The  contract  does  not  con- 
template tbat  the  paying  party  shall  do 
anything  towards  obtaining  such  certifi- 
cate; nor  1b  there  any  alternative  con- 
templated whereby  the  parties  may,  un- 
der certain  circumstances,  dtepense  alto- 
gether with  the  necessity  for  such  certifi- 
cate; nor  that  it  shall  only  be  required 
in  case  of  "differences"  of  opinion  as  to 
the  amouut  in  question,  aud  then  can  only 
be  brought  Into  existence  by  the  joint  ac- 
tion of  both partiesinselectingarbitrators 
to  ascertain  the  value,  as  in  the  case  at 
bar.  As  remarked  in  the  case  last  cited, 
supra:  "The  principles  involved  »  *  * 
are  connected  with  the  fiscal  action  of  the 
government."  if  the  paying  agent  of 
the  government  disbursed  money  on 
certificates  or  evidence  other  than  such 
as  the  contract  provided  for,  he  did  so  at 
hie  own  risk,  for  he  was  requin^d  to  pro- 
duce such  certificates  as  the  contract  called 
for  in  accounting  for  his  disbursements. 
Appellant's  counsel  cite,  as  sustaining 
their  position  upon  the  point  under  con- 
sideration, Flaherty  v.  Insurance  Co.,  7 
Ins.  Law  J.  226,  (Pa.  1878.)  We  have  not 
been  able  to  examine  this  case,  as  the  re- 
port cited  is  not  at  haftd.  Nor  do  we  find 
such  case  In  the  Pennsylvania  State  Re- 
ports. But  the  holding  of  the  supreme 
court  of  Pennsylvania,  as  announced  by 
Mr.  Justice  Hharswood  in  Mentz  v.  Insur- 
ance Co.,  79  Pa.  St.  478,  appears  to  be  op- 
posed to  appellant's  position.  In  that 
cose  it  appf'arH  tbat  the  policy  in  question 
contained  a  provision  for  arbitration  of 
differences  as  to  the  amount  of  loss,  and 
that  no  action  should  be  maintained  on 
the  policy  unless  the  amount  of  loss  "shall 


be  first  thus  ascertained."  "The defend- 
ants moved  for  a  nonsuit,  '  because  sec* 
tlon  8  requires  the  parties  to  the  policy 
to  submit  to  a  reference,'  etc.  Plaintiff 
objected  to  the  motion  because  no  refer- 
ence was  offered  or  asked  for.  By  (iirec< 
tion  ut  the  court  Indgment  of  nonsuit  was 
entered.  This  was  assigned  tor  error  on 
the  removal  of  the  record  to  the  supreme 
court  by  plaintiff  by  writ  of  error. "  The 
Judgment  was  reversed.  In  the  case  of 
Hamilton  v.  Insurance  Co.,  supra.  It  ap- 
pears there  was-contentlon  as  to"  whether 
defendant  had  duly  requested  and  plaintiff 
had  unreasonably  refused  to  submit  to 
such  an  appraisal  and  award  as  the  policy 
called  lor."  But  It  Is  remarked  by  Mr. 
Justice  Gray,  in  delivering  tbe  opinion  of 
the  court,  that  the  evidence  upon  that 
question  does  not  depend  in  any  degree 
"on  oral  testimony  or  extrinsic  facts,  bnt 
wholly  upon  the  construction  of  the  cor^ 
respondence  In  writing  between  tbe  par- 
ties. •  *  •  That  correspondence  clearly 
shows  that  the  defondanc  repeatedly  and 
explicitly  Id  writing  requested  that  the 
amount  of  the  loss  or  damage  should  be 
submitted  to  appraisers  In  accordance  with 
tbe  terms  of  the  policy;  and  tbat  plain- 
tiff as  often  peremptorily  refusea  to  do 
this,  unless  defendant  would  consent  in 
advance  to  define  the  legal  powers  and 
duties  of  the  appraisers,  (which  defendant 
was  under  no  It^al  obligation  to  do.)" 
It  was  held  that  "the  courc  rightly  In- 
structed the  jury  that  the  defendant  had 
requested  In  writing,  and  the  plaintiff  bad 
declined,  the  appraisal  provided  for  In  tbe 
policy,  and  that  plaintiff,  therefore,  could 
not  maintain  this  action. "  So  In  tbe  case 
of  Qasser  v.  Sun  Ylre  Office,  supra,  differ- 
encRS  arose  as  to  the  amount  of  loss,  and 
"the  defendant  duly  and  seasonably  made 
a  written  request  of  said  plaintiff  that  tbe 
amount  of  such  damage  be  ascertained  by 
an  appraisal,  according  to  the  terms  of 
the  contract,  and  demanded  that  the 
plaintiff  select  and  name  an  appraiser  to 
act  lor  him ;  aud  that  plaintiff  wholly  neg- 
lected and  refused  to  comply  with  such  re- 
quest, or  to  enter  upon  any  appraisal." 
Under  such  a  state  of  facts  it  was  held 
tbat  plaintiff  must  comply  with  defend- 
ant's request  for  appraisement  before  ac- 
tion could  be  maintained  for  recovery  of 
the  loss.  In  the  recent  case  of  insurance 
Co.  V.  Pnlver,  126  III.  829. 18  N.  E.  Bep. 
the  usual  arbitration  clause  was  under 
consideration.  Mr.  Justice  Baii,et,  In  de- 
livering the  opinion  of  the  court,  says: 
"  Tbe  Instructions  given  enumerate,  among 
the  defenses  of  which  the  defendant  was 
seeking  to  avail  itself,  the  failure  of  plain- 
tiff to  submit  her  differences  with  the  de- 
fendant in  respect  to  her  loss  or  damage 
to  arbitration  In  accordance  with  the  ciin- 
dltions  of  tbe  policy;  and  on  that  question 
the  jury  were  Instructed  as  follows:  'As 
to  tbe  question  of  arbitration  you  are  in- 
structed that  under  the  provIsIooH  of  the 
policy,  IF  there  was  a  dispute  as  to  tbe 
amount  of  loss,  then  either  party  could 
demand  an  arbitration  to  determine  the 
amount  of  such  loss,  by  serving  a  notice 
in  writing  on  the  opposite  party ;  and  be- 
fore you  can  find  against  the  plaintiff  on 
this  point  you  must  believe  from  tbe  evi. 
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dence  that  there  was  a  dispute  between 
the  parties  as  to  the  amount  of  the  lose, 
and  that  notice  In  writing  was  served  on 
her.  or  some  one  authorized  to  act  for  her, 
denianditig  such  arbitration  in  accordance 
with  the  provisions  of  the  policy,  and 
that  she,  in  person  or  by  attorney,  with- 
out sufficient  cause,  refused  to  submit  to* 
such  arbitration.*  It  is  insisted  that  this 
instruction,  though  faoldinj^  tbelawsub- 
Btantially  tn  accordance  with  the  defend- 
ant's theory.  Is  erroneous  in  not  conform 
In^  in  its  hypothesis  to  the  evidence  as  it 
was  actually  given, — theevidence  being,  as 
Ik  claimed,  in  accordance  with  the  byputbe- 
8i8  of  an  Instrautlon  asked  by  the  defend- 
ant." The  court  held  that  said  Instruc- 
tion was  not  erroneous.  In  the  case  of 
Gere  v.  Insurance  Co.,  67  Iowa,  272.  23  N. 
W.  Rep.  187.  25  N.  W.  Rep.  159,  after  suit 
wasbroaghtto  recover  the  Iohb  the  in- 
surance company  demanded  arbitration, 
under  a  clause  In  the  potic.v  providing 
therefor,  and  nrged  said  clause  and  de- 
mand for  arbitration  as  a  defense.  The 
Kuit  was  commenced  five  months  after  tlie 
]UR»  occurred.  It  was  held  that  demand 
for  arbitration  came  too  late,  and  plain- 
tiff was  allowed  to  proceed.  In  a  com- 
paratively recent  case  hefore  the  supreme 
court  of  Michigan,  (Nurney  v.  Insurance 
Co.,  63  Mich.  638.  SO  N.  W.  Rep.  S52.)  It  ap- 
pears that  differences  bad  arisen  between 
tlie  parties  aa  to  the  amount  of  loss. 
The  policy  In  question  contained  an  arbi- 
tration clause  very  much  like  the  one  in 
the  caKe  nt  bar;  and, although  such  differ- 
ences had  existed,  as  to  the  amount  of 
los8,  for  some  five  montiis  prior  to  the 
suit,  no  request  for  arbitratloa  b.afl  been 
made  by  cither  party.  At  the  trial  the 
defendant  invoked  the  clause  In  the  policy 
requiring  arbitration,  as  well  as  another 
clause  providing  tbut  no  suit  should  be 
brought  until  after  such  arbitration  was 
had.  The  trial  court  Instructed  the  Jury 
"  that  the  plaintiff  could  not  maintain  hla 
suit  until  the  araonat  of  his  loss  bad 
Urst  been  determined  by  arbitratloa,  or 
he  had  given  notice  to  the  defendant  of 
bfs  desire  to  have  the  same  so  determined, 
and  the  defendant  had  neglected  or  re- 
fused to  comply  with  the  request;  and 
thereupon  further  instructed  the  jury  to 
retui-n  their  verdict  for  the  defendant." 
On  appeal  this  was  held  to  be  error,  and 
the  Judgment  was  reversed.  See  other 
cases  upon  this  subject:  Gibbs  v.  Insur- 
ance Co.,  13  Hun.  611 ;  Mark  v.  Insurance 
Co.,  24  Hnn,  565,  affirmed  in  New  York 
court  of  appeals,  91  N.  T.  GGS;  Hurst  v. 
Litchfield.  39  N.  Y.  377;  Wallace  v.  Insur- 
ance Co.,  1  McCrary,  335,  2  Fed.  Rep.  658; 
Id.,  4  McCrary.  123,  41  Fed.  Eep.  742:  Ste- 
pbensoD  v.  Insurance  Co.,  54  Me.  69;  Wolff 
r.  Insurance  Co.,  snpra;  Insurance  Co.  v. 
Putnam,  20  Neb.  331.  30  N.  W.  Rep.  246; 
Insurance  Co.  v.  Badger,  53  Wis.  283, 10  N. 
W.  Rep.  504;  Reed  v.  Insurance  Co.,  138 
Mass.  572;  Insurance  Co.  v.  Steigcr.  109 
III.  2.">4;  Lasher  v.  Insurance  Co.,  55  How. 
Pr.  318;  Crossley  v.  Insurance  Co.,  27  Fed. 
Bep.  30;  Robinson  v.  Insurance  Co., 17  Me. 
181, 

Without  further  reviewing  authorities, 
we  conclude  from  the  number  examined 
bearing  upon  this  important  subject  that 


the  tendency  now  is  to  construe  the  pro- 

vision  found  iu  contracts  like  the  one  be- 
fore us,  providing  for  arbitration  as  to 
differences  respecting  the  amount  of  loss 
or  damage,  to  mean,  in  contemplation  of 
the  parties,  that  the  party  desiring  arbi- 
tration shall  request  the  same.  In  view 
of  the  num?rous  terms  and  conditions  of 
the  contract,  and  the  position  occupied  by 
the  parties,  we  believe  this  is  the  manifest 
intention,  tinder  the  terms  of  the  policy, 
when  a  loss  occurs,  the  time  for  payment 
is  fixed.  Notice  and  verified  proofs  of  loss 
are  required  to  be  preeente<l  by  the  as- 
sun>d,  with  other  conditions  as  to  proofs 
and  examinations,  if  the  Insurer  request 
them.  Tbe  proofs  of  loss  certify  under 
oath  the  amount  of  loss  as  claimed  by  the 
assured.  The  insurer  may  accept  this  es- 
timate, or  proceed  to  negotiate  for  an  ad- 
justment or  a  "mutual  agreement"  with 
the  assured  as  to  the  amount  be  will  take 
in  satisfaction  of  tbe  contract. :  or  tbe  in- 
surer may  give  notice  within  the  required 
time  of  Intention  to  restore  the  prop- 
erty. All  these  altemativestorthe  insurer 
are  provided  In  the  policy,  and  it  Is  con- 
templated that  the  assured  must  await 
tbe  movements  of  tbe  Insurer  upon  some 
of  these  lines  of  action.  Tbe  assured  can- 
not know  which  will  be  adopted  until 
notified  by  the  Insnrer.  Tbe  Insurer  may 
also.  If  a  difference  of  opinion  as  to  the 
fair  amount  of  the  loss  Is  entertained, 
notify  the  assured  thereof,  and  request  ar- 
bitration. Tbe  insurer  has  the  amount  of 
loss  claimed  by  assured,  stated  under 
oath;  and  the  suggestion  of  "differences" 
in  that  respect  must  come  from  the  In- 
surer, and  such  differences  ought  to  be  cer- 
tain, and  would  probably  involve  the  ad- 
mission of  liability  to  pay  a  stated 
amount.  (Lasher  v.  Insurance  Co.,  .55 
How.  Pr.  318,)  BO  that  an  issue  would 
be  stated  to  submit  to  arbitration.  The 
Insurer,  under  such  a  contract,  Is  the  only 
party  who  can  effectually  demand  and 
bring  about  arbitration  or  gain  a  defense 
by  reason  of  tbe  otber  party's  default  In 
falling  to  comply  therewith,  but,  it  the 
assured  falls  to  request  arbitration,  this 
deprives  the  Insurer  of  no  right  whatever. 
If  the  insurer  is  deprived  of  the  right  of  ar- 
bitration. It  happens  by  bis  own  laches. 
Nor  by  demandiug  arbitration  can  the  as* 
sured  bring  that  remerly  Into  action,  for 
the  Insurer  may  simply  ignore  such  de- 
mand, and  lose  no  defense  thereby  when 
the  cause  of  action  Is  taken  Into  court. 
Therefore,  under  the  p^uliar  conditions  of 
the  contract,  it  depends  on  the  will  of  the 
insurer  alone  as  to  whether  he  will  have 
arbitration  or  not.  If  he  demands  It  in 
season,  according  to  the  conditions  of  the 
policy,  and  the  conditions  are  shown  to 
exist,  which  tbe  policy  provides  shall  be 
submitted  to  arbitratloa,  then  the  as- 
sured must  accede  to  the  request,  for  tbe 
courts  will  afford  him  no  remedy  until  he 
submits  to  arbitration.  Hamilton  v.  In- 
surance Co.,  snpra.  But,  on  the  other 
hand.  If  the  insurer  Is  unwilling  to  arbi- 
trate, he  may  ignoi^e  the  request  made  by 
assured  therefor,  and,  under  such  condi- 
tions, to  require  the  assured  to  make  the 
request,  and  plead  and  prove  the  fact,  is 
to  require  a  rain  and  useless  act,  and  the- 
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ceremony  of  proving  it,  which  la  always 
ascaiiMt  the  policy  of  the  law.  An  im- 
portant circumstance  in  the  case  at  bar  is 
that,  so  far  as  the  record  shows,  defend- 
ant did  not  at  any  tlmeplgnlfy  to  plaintiffs 
a  ditrerenee  of  opinion  as  to  the  value  of 
said  destroyed  property,  or  the  amount  of 
damage,  as  claimed  by  plaintiffs;  or  that 
Its  neglect  to  pay  said  claim  was  on  the 
ground  of  a  difference  of  opinion  from  that 
expressed  in  the  plaintiffs'  proof  of  loss  as 
to  the  value  of  said  property.  As  appears 
by  the  record,  that  point  wusentlrely  lost 
Bight  of  by  defendant  In  Its  contention 
that  said  clause  In  the  proof  of  loss  refer- 
ring to  Ketcbam  &  De  NolUe  as  agreed  op- 
on  to  estimate  the  valne  of  Bald  building 
should  be  striciien  out.  Upon  a  careful  re- 
view of  the  record  it  is  found  that  the  only 
expressions  by  defendant  of  dlHsatisfac- 
tlon  as  to  the  stated  v'alne  of  said  prop- 
erty was  a  remark  by  defendant's  agent 
to  one  of  the  assured  "that  the  figures 
seemed  rather  high,"  referring  tothees- 
tlmattt  by  JCetcbnm  &  De  T^oille.  That 
was  t>etore  proofs  of  Iobb  were  made  and 
delivered,  and  the  evidence  is  prodnce<l  by 
plaintiffs.  The  defendant  produced  no  ev- 
idence of  having  signifled  to  plalntiHs  a  dif- 
ference of  opinion  as  to  the  value  pf  the 
property  destroyed  from  thateipressed  in 
plaintiffs'  proof  ol  loss.  We  therefore  hold 
that  plaintiffs  were  not  bound  to  show  an 
appraisal  or  an  award  as  to  the  amount 
of  damages  sustained;  nor  were  plaintiffs 
bound  to  show  that  they  had  requested 
arbitration,  and  that  failure  to  arbitrate 
was  not  through  their  default. 

It  is  contended  by  counsel  for  the  appel- 
lant that  thecourt  erred  in  Instructing  the 
Jury  to  the  effect  that,  if  tbe  iory  found 
that  platntiffs  wereentitled  to  recover  any 
sum,  they  were  also  entitled  to  interest 
thereon  at  the  rate  of  10  per  cent,  per  an- 
num from  and  after  the  expiration  of  60 
days  after  proof  of  the  loss  was  delivered. 
By  the  terms  of  the  policy  the  loss  was 
payable  (iO  days  after  proof  then-of.  At 
that  time  the  amount  of  loss  became  due. 
We  think  interest  was  legally  allowable, 
under  our  statu fce,  as  well  as  the  author- 
ities in  such  cases,  romp,  St.  div.  5,  § 
1237;  Albion  T..ead  Works  v.  Citizens' Ins. 
Co.,  3  Fed.  Rep.  197;  Hastings  v.  Insur- 
ance Co.,  78  N.  Y.  341 ;  Field  v.  Insurance 
Co.,6BiB8. 121;  Insurance  Co.  v.  Gould,  SO 
IH.  .188:  Insurance <  o.v.  Myer,98Ill.  271. 

The  fiirther  assignments  of  error  by  ap- 
pellant's counsel  have  been  carefully  con- 
sidered; but  none  of  them  are  sustained. 
The  Hssigniuents  of  error  not  eperlficuily 
treated  appear  to  be  based  upon  the  the- 
ory of  defense  set  up  by  defendant,  which 
we  hove  not  sustained.  It  is  ordered  that 
the  Judgment  of  the  trial  court  be  affirmed, 
with  costs. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


(10  Mont,  m) 

Randall  et  al.  t.  Phcenix  Ins.  Co.  of 

Bkooki,yn. 
(Supreme  ComH  of  Montana.   Jan.  29,  1891.) 

FlHB  iNSUBAyOB  —  PROOFS  OF  LOS3 — ARBITRATION 

— AoTioxs— Pleading. 
1.  Though  a  fire  policy  provides  for  arbitra- 
Hon  in  case  of  ctisagraement  as  to  the  loss,  and 


tbat  DO  action  shall  be  sustainable  until  an  award 
shall  have  been  obtained,  the  insured  who  has 
furnished  proofs  of  loss  which  are  rejected  by 
the  company  not  because  there  is  a  disaereemeot 
as  to  the  amount  of  loss,  but  simply  because  the 
proofs  contain  a  statement  that  the  loss  was  es- 
timated by  persons  selected  by  agreement  be- 
tween the  assm-ed  and  the  company, — a  fitct  that 
*  the  company  denies, — can  sue  for  tbelnss  withoat 
first  regruestingr  the  appointment  of  arbitrators. 

3.  vvhere  the  policy  provides  that  it  is  agreed 
that  an  award  by  arbitrators  shall  be  a  condition 
precedent  to  the  right  to  sue  tat  the  loss,  tbe  in- 
sured may  recover  on  a  petition  alleging  both  an 
award  and  also  a  proof  of  loss  without  an  award, 
as  the  two  averments  are  not  inconsistent,  since, 
if  the  ooaditlons  rendering  arbitration  necessary 
did  not  arise,  there  may  be  a  recovery  of  the  loss 
though  it  was  not  ascertained  by  sn  award. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Tuouas  3.  Oalbbaitu. 

Judge. 

Bacb  &  Buck  and  B.  P.  Carpent/r,  for 
appellant.  3'oo/e  dk  Wallace,  for  respond- 
ents. 

HarWood,  J.  This  action  waa  brought 
to  recover  91,500  insnrance,  upon  one  of 
the  poIlcIeH  mentioned  in  tbe  case  of  Ran- 
dall V.  luHurance  Co., ante,  9.53.  That  case 
is  referred  to  for  a  statement  of  the  plead- 
ings, evidence,  and  points  relied  upon  by 
appellant  in  tblij  case.  This  cause  was 
tried  before  the  court  without  a  jury; 
and,  by  stipulation,  the  same  evidence  in- 
troduced on  the  trial  of  tbe  cause  above 
referred  to,  by  the  respective  parties,  was 
submitted  and  considered  in  this  cause, 
except  that  tlie  policy  of  insurance,  issued 
by  the  Phoenix  Insurance  Company,  was 
introduced  herein.  There  are  no  material 
diflenm-es  in  the  two  policies  as  to  the 
provisions  requiring  proofs  of  loss.  The 
clause  of  tbe  Ptaffinix  policy,  i>roriding  for 
arbitration  to  determine  tbe  amount  of 
lo8S,  reads  as  follows:  "10.  Tbe  amount 
of  HOund  value  and  of  damage  to  the  prop- 
erty, whether  real  or  personal,  covered  by 
tills  policy,  or  any  part  thereof,  may  be 
determined  by  mutual  agreement  between 
tbe  company  and  the  assured,  or  failing 
to  agree,  the  same  shall  tben  be  submitted 
to  competebt  and  impartial  arbitratora, 
one  to  be  selected  by  each  party,  tbe  two 
so  chosen,  in  case  of  disagreement,  to  se- 
lect an  umpire  to  whom  they  shall  refer 
each  subject  of  difference,  and  tbe  award 
of  any  two  of  them,  in  writing  under 
oatli,  shall  be  binding  und  conclusive  as 
to  the  amount  of  such  loss  or  damage, 
but  shall  not  determine  tbe  validity  of  the 
contract,  nor  the  liability  of  tbia  eompa- 
ny,  uor  any  other  question,  except  only 
the  amount  of  such  loss  or  damage. "  This 
policy  also  contains  a  clause  to  the  effect 
that  no  action  against  tbe  company,  "for 
tbe  recovery  of  any  claim  by  virtue  of  this 
policy,  shall  be  Buataluable  until  after  an 
award  shall  have  been  obtained  fixing  the 
amount  of  sucb claim  lu  the  manner  above 
provided,  which  is  agreed  to  be  a  condi- 
tion precedent."  If  this  latter  clause 
should  be  given  literal  effect,  it  amounts 
to  an  agreement  that  the  assured  who 
suffers  a  loss  covered  by  tbe  policy  will 
not  resort  to  court  to  compel  payment 
unless  defendant  consents ;  for  if  rbe  as- 
sured  cannot  maintain  an  action  "until 
an  award  aball  have  been  obtained,  fixing 
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the  amount  of  aucb  claim  in  the  manner 
provided,"  and  the  company  docs  not  join 
In  i-huosinj?  an  arbitrator,  etc.,  then  the 
assured  could  not  obtain  an  award ;  hence, 
according  to  the  literal  termo  of  the  po'f- 
cy,  be  could  not  In  that  case  mnlntain  hia 
action  in  the  courf  at  al).  The  contract 
cuunot  be  construea  thus,  tor  such  a  con- 
Btructton  makes  the  clause  void.  We  must, 
if  poKiible,  give  this  provision  such  an  in- 
terpretation as  to  malce  it  reasonable  and 
not  void  in  la,w.  We  therefore  construe 
the  provision  as  to  arbitration  to  mean 
that  the  provision  shall  be  brought  into 
action  when  the  insurer  asserts  a  differ- 
ence as  to  the  amountof  valueof  the  prop- 
erty destroyed  or  damaged,  from  that 
stated  in  the  verified  proofs  of  Iohs,  and 
the  clause  forbidding  the  maintenance' of 
an  action  for  recovery  of  the  loss,  until 
after  au  award  shall  have  been  obtained, 
must  be  read  and  applied  In  connection 
with  the  arbitration  clause,  and  it  will 
come  into  action  to  bar  plaintiff's  recov- 
ery where  he  haa  refused  to  arbitrate,  aft- 
er the  niatterforarbitratiouarose,aDd  the 
same  was  BeaHonably  sought  In  conform- 
ity with  the  terms  of  the  policy,  as  was 
the  case  in  Hamilton  v.  Insurance  Co.,  13G 
n.  S.  m,  10  Sup.  Ct.  Rep.  945,  and  other 
cases  cited  in  Randall  v.  Insurance  Co., 
eupra.  As  will  be  seen  by  reference  to  the 
case  last  mentioned,  the  contention  on 
the  part  of  the  respondent  was  not  as  to 
the  amount  of  loss,  as  stated  in  the  veri- 
fied proofs  of  loss,  but  the  contention  was 
that  ttiestatement  that  "loss  on  bnllding, 
as  estimated  by  Ketchum  &  De  Nollle  & 
Co.,  builders,  selected  by  agreement  be- 
tween agent  of  Cos.  and  assured,"  was 
falHe,  and  must  be  stricken  out.  Without 
asserting  any  other  objection  or  any  dis- 
sent from  the  statement  ()f  value  of  the 
property  detttroyed  aw  contained  in  the 
proofs  of  loss,  the  respondent  returned 
said  proofs,  and  decllDea  to  receive  them 
on  the  ground  that  Hald  Htatement  was 
made  therein.  Plaintiffs  refused  to  ex- 
punge said  statement  from  the  proofs  of 
loss,  and,  with  thatcontentiou.it  appears 
negotiations  ceased.  No  offer  was  jiiade 
by  respondent  to  pay  any  sum  in  settle- 
ment of  its  obllsatloQ  on  said  policy,  and, 
no  dttfereuce  uf  opinon  bring  raised  as  to 
the  value  of  the  property  destroyed,  we 
think  the  court  rightly  held  that  it  was 
not  esseutial  ft)r  plaintms  to  prove  an 
award,  or  an  attempt  to  get  one,  before 
recovery  could  be  had  in  this  action. 

Another  point  Insisted  upon  by  appel- 
lant Is  that  the  court  erred  "in  trying  the 
case  as  to  the  loss  of  th^  hotel  upon  two 
different  and  distinct  theories,  each  being 
incompatible  with  the  other;  thatistosay, 
in  aHHuiuhig  that  under  the  pleadings  th^ 
plaintiffs  could  establish  theircase  on  an 
award  or  finding  by  Ketchum  &  De  Noille, 
of  the  value  of  the  hotel  at  the  time  of  its 
destruction, — a  proceeding  on  an  adjusted 
loss, — and  also  on  a  compliance  by  the 
plaintiffs  with  the  terms  of  the  policy, 
and  proof  of  actual  value  of  the  property 
at  the  time  of  its  destruction, — a  proceeding 
on  an  unadjusted  Iohh.  "  Thi;  main  ele- 
ments which  constituted  plaintiffs'  cuuhc 
of  action  were  (1 )  the  contract,  /.e,,  defend- 
ant's obligation  to  pay  a  certain  portion 
T.25i'.no.l4— 61 


of  the  value  of  the  property  destroyed ;  (2) 
the  happening  of  the  events  which  made 
the  obligation  payable;  (3)  the  failure  to 
make  payment.  The  obligation  on  the 
part  of  defendant  is  to  pay  according  to 
the  ralneof  the  property,  and  the  contract 
provide)^  that  under  certain  conditions 
the  value  shall  be  ascertaine<l  in  a  certain 
manner.  This  latter  provision  is  incident- 
al to  the  obligation.  The  plaintiffs  al- 
leged the  volue  of  the  destroyed  property, 
and  also  alleged  thatthevalue  of  thehotel 
had  been  ascertained  by  arbitration. 
ThiB  was  not  an  averment  of  two  causes 
of  action,  nor  was  it  an  averment  of  two 
facts  "incompatible  with  each  other."  It 
was  only  alleging  the  value,  and  that  the 
same  had  been  ascertained  in  a  manner  re- 
quired by  the  contract  under  certain  con- 
ditions. The  fact  of  ascertaining  the  val- 
ue by  arbitration  would  be  essential  to 
recovery  under  certain  conditions.  Under 
other  conditions  it  would  not.  Randall 
7.  Insurance  Co.,  supra.  If  the  condithms 
were  such  that  the  ascertainment  of  the 
value  by  arbitration  was  not  esHential, 
that  allegation  in  the  complaint^was  sur- 
plusage, and  the  proof  thereof  was  not  es- 
sential to  plaintiffs'  right  to  rec-over.  In 
receiving  proofs  under  such  a  state  of  facts 
offered  to  establish  a  liability  nnder  a 
contract  comprising  these  alternative 
conditions,  it  was  proper  for  tlie  court  to 
receive  pi-oof  of  the  value,  as  well  as  proof 
relating  to  theaacertainment  of  tliat  value 
by  arbitration. 

The  question  as- to  whether  arbitration 
is  vital  to  plaintiffs'  right  of  recovery  de- 
pends upon  whether  the  conditions  arose 
requiring  arbitration.  If  such  conditions 
did  not  arise,  then  arbitration -was  not 
essential,  and  proof  of  value  would  be  per- 
tinent It  the  conditions  requiring  arbi- 
tration arose,  and  the  same  failed  by  the  de- 
fa  nit  or  misconduct  of  plalntttis,  their  right 
of  recovery  in  the  action  would  fall,  even 
though  they  bad  proved  the  value  of  the 
property  otherwise.  The  observations  In 
this  case  should  be  read  in  connection  with 
the  case  of  Ran<lall  v.  Insurance  Co.,  su- 
pra. On  the  facts  and  reasons  therein 
set  forth,  the  judgment  aud  order  overrnl- 
Ing  defendant's  motion  for  new  trial  bere- 
n  are  affirmed,  with  costs. 

Blakg,  C.  J.,  and  De  Witt,  J.,  concur. 


(la  Hont  H7) 
Raituall,  et  aU  v.  Lanoashirb  Tns.  C!o. 

(Supreme  Court  of  Montana.  Jm.  39,  1891.) 

Appeal  from  district  court,  Lewis  and  Clarke 
county;  THOMAa  J.  Galbraith,  Judge. 

Bach  <&  BiKik  and  B.  P.  Carpenter,  tor  appel- 
lant. Toole  A  Wallace,  for  respondents. 

Habwood,  J.  This  action  was  brought  to  re- 
cover the  sum  of  tl,60(>  insurance  upon  one  of  the 
policiea  of  insurance  mentioned  In  the  case  of 
Randall  v.  American  Fire  Ins.  Co.,  ante,  998. 
The  pleadings,  proofs,  and  points  relied  upon  by 
appellant  iu  this  case  arc  practically  the  same 
as  those  considered  aud  determined  in  said  case 
above  mentioned,  and  the  case  of  Bandall  v. 
Phoenix  Ins.  Co.,  ante,  9H0,  {]ust  decided  by  this 
court.)  On  the  authority  of  those  cases,  and  the 
conclusions  therein  reached,  it  is  here  ordered  that 
the  Judgment  and  the  order  of  the  trial  court, 
oven-uliDg  defeitdant's  motion  Ua  new  trial  in 
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tiie  above-entitled  cause,  be  and  the  same  are 
bereby  aflSrmed,  wltfa  costs. 

Blus,  C  J.,  and  De  Witt,  J.,  concur, 
ao  H<Hit  S6S} 


Rakdall  et  at.  v.  Liverpool  &  Xjondon  & 
Globe  Ins.  Co. 

(Stvpreme  Cowrt  of  Montana.   Jan.  29,  1891.) 

Appeal  from  district  coort,  Lewis  and  Clarke 
oouQty;  Thomas  J.  Oalbbaith,  Judge. 

Bach  A  Buck  and  B.  P.  Carpenter,  for  appel- 
lants. Toole  dt  WaUaoe,  for  respondents. 

Harwood,  J.  This  action  was  Innaght  to  re- 
cover |:i,500  insurance  upon  one  of  the  policies 
mentioned  in  the  case  of  Randall  v.  American 
Fire  Ins.  Co.,  ante,  953.  The  pleadings,  proofs, 
and  points  presentM  on  appeal  are  practically 
the  same  in  this  case  as  those  considered  in  the 
case  above  mentioned,  and  the  case  of  Randall 
V.  Phoenix  Ins.  Co.,  ante,  960,  (Just  determined 
by  this  coort.)  On  the  aathority  of  those  cases, 
utd  the  conclusions  tiierein  reached,  it  is  hereby 
ordered  tiiat  the  jud^ent,  and  the  order  of  the 
lower  uourt  overruling  defendant's  motion  for 
new  trial,  be  and  the  same  are  hereby  affirmed, 
witb  costs. 

Blake,  C.  X,  and  Db  Witt,  J.,  oonoor. 

(88  Cal.  110)   

Thompson  v.  Thompson  et  al.  (No.  18,386. ) 
(Swpreme  Court  of  CaWomicb.  Feb.  21, 1891.) 
Kbw  Trial — Newlt-Discovebbd  Evidence. 
A  new  trial  is  properly  refused,  where  the 
newly-discovered  evidence  is  argumentative,  and 
a  mere  repettUon  of  the  testimony  at  the  trial, 
and  the  dbcamentary  evidence  relied  on  is  not 
sbown  to  be  relevant,  and  where  the  affidavit 
filed  with  the  application  is  contradicted  by  the 
affidavits  of  the  other  party. 

Department  1.  Appeal  from  superior 
court,  Santa  Cleru  coanty;  John  Bbyn- 
OLD8,  Judge. 

J.  a  B/aeJt,  for  appellants.  D.W,Burelh' 
ard,  for  respondent. 

Harrison,  J.  The  ap7»eal  In  this  action 
Is  without  merit.  The  evidence  intro- 
duced at  the  trial  justified  the  finding  of 
the  court  that  the  respondent  was  the 
owner  and  entitled  to  the  possession  of 
the  premises  described  In  the  complaint, 
and  that  they  were  unlawfully  withheld 
from  her  by  the  defendants.  Although  a 
portion  of  the  testimony  in  behalf  of  the 
plaintiff  was  in  some  particulars  contra- 
dicted by  the  testimony  of  the  appellant, 
yet  the  version  t^ven  by  the  witneas  for 
the  plaintiff  ol  the  transaction  which  re- 
sulted In  her  purchase  of  the  premises  was 
so  fully  corroborated  by  other  uncontra- 
dicted portions  of  his  testimony  that  the 
court  would  not  have  been  Justified  In  dis- 
ref^ardlnfc  it,  eitner  in  its  decision  upon  the 
trial,  or  upon  the  appellant's  motion  for 
a  new  trial.  The  newly-discovered  evi- 
dence set  forth  In  the  affidavit  of  appel- 
lant, upon  which  she  sought  a  new  trial, 
-cousiated  chiefly  of  a  repetition  of  her  tes- 
timony at  the  trial,  and  Is  more  of  an  ar- 
Kumentutlve  character  than  a  statement 
of  facts.  The  documentary  evidence  re- 
ferred to  Id  the  affidavit  is  of  a  date  long 
subsequent  to  the  purchase  by  the  pltUn* 
tiff  of  the  lands  in  controversy ;  and  no 
fact  Is  stated  in  her  affidavit  which  In  any 
way  connected  this  documentary  evidence 
with  each  purchase.   Moreover,  this  affi- 


davit of  tlie  appellant  was  so  directly  con- 
tradicted by  the  affidavits  on  behalf  of  the 
respondent  that  the  court  was  nut  boond 
to  accept  It  as  true.  The  Jadgmrat  and 
order  appealed  from  are  affirmed. 

Weconcur:  BeattYiC.  J.;  GTaboutte,  J. 


  (88  CaL"  78) 

PoiRiBB  V.  Gravel.    (No.  13,734.) 

{Supreme  Court  of  CalifomUi,   Feb.  16, 1891.) 

AonoK  ON  Note— Flbadimo — Considbratiox— 
Vacatino  Jodoment. 

1.  Civil  Code  Cal.  %  1614,  provides  that  "a 
written  instrument  is  presumptive  evidence  of  a 
consideration. "  Section  1616  places  the  burden 
of  showing  want  of  oonsideratiou  with  the  par^ 
seeking  to  avoid  it.  BdA  that,  In  pleading  qdod 
a  note,  it  is  mineoessaiy  to  aver  a  oonsidaatuuL 

S.  A  oomplaint  set  ont  a  contract  whereby 
defendant  agreed  to  pay  money  in  installments 
when  realized  from  the  products  of  certain  land 
which  she  owned,  and  then  alleged  that  she  had 
sold  and  conveyed  to  other  persons  the  land  and 
the  products  thereof,  and  had  not  paid  the  money 
as  agreed.  Held  a  sufBoient  statement  of  a 
brea^  of  the  contract. 

8.  tTpon  a  motion  to  vacate  a  default  judg- 
ment, the  proofs  were  conflicting,  but  plaintiff's 
affidavits  snowed  clearly  that  defendant's  failure 
to  answer  in  time  did  not  arise  from  mistake,  in. 
advertence,  or  excusable  neglect.  HeldL,  that 
the  motion  was  properly  overruled. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county ;  W.  K.  Cxark,  Judge. 

Brousseaa  A  Hatch,  tor  appellant.  B, 
B.  Appel,  for  respondent. 

Belcher,  C.  The  plaintiff  brounrht  this 
action  in  April,  1889,  to  recover  the  Rum  of 
^1,500  on  a  ^rlttea  Instrument,  which 
reads  as  follows :  "  Los  Angeles,  Cal..  Feb- 
ruary »,  188«.  $1,700.  I  hereby  promise 
to  pay  to  Godfrey  Polrler  the  sum  of  sev- 
enteen hundred  dollars  oat  of  the  net  pro- 
ceeds of  the  products,  whether  mineral, 
timber,  wood,  or  any  other  thing,  raised 
or  taken  from  section  3  of  township  11 
north,  range  15  west  o(  tbe  San  Bernar- 
dino meridian,  In  Kern  county,  state  of 
California;  the  said  sum  to  be  so  paid  In 
InstallmentB,  In  such  amounts  and  at  such 
times  as  I  shall  realize  each  month  from 
such  products,  after  payment  of  all  costs 
and  expenses  of  the  gathering  or  obtaining 
and  selling  such  products.  The  said  eum 
of  money  to  be  paid  only  and  exclusively 
from  such  products  of  said  land  as  I  may 
be  entitled  to,  and  no  otber  property  of 
mine  shall  be  subject  to  said  debt  or  ot>- 
ligation.  Mary  Pauline  Gravel.  "  It  is 
alleged  in  the  complaint  that  tbe  defend- 
ant, being  the  owner  of  an  undivided  one- 
half  interest  of  the  land  described,  and  be- 
ing Indebted  to  the  plaintiff  In  tbe  sum  of 
91.700,  executed  and  delivered  to  plaintiff 
tbe  instrument  on  the  day  of  its  date,  and 
the  plaintiff  then  and  there  accepted  the 
some;  "that,  since  the  making  and  deliv- 
ery of  said  Instroment  by  defendant  to 
plalntlH,  the  said  defendant  has  sold,  dis- 
posed of,  and  conveyed  away  to  other 
persons  the  said  land  and  premises  In  said 
agreement  described,  and  all  mineral,  tim- 
ber, and  wood  product8thereof,and  every- 
tbing  that  could  and  might  be  gathered 
and  raised  from  land,  and  said  defendant 
is  no  longer  the  owner  thereof;  that  said 
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defendant  has  Dot  paid  tbe  said  sum  of 

Reventeen  hundred  dollars,  save  and  except 
the  sam  of  two  hundred  dollars,  or  there- 
abontB;  and  there  Is  doe,  owlnfi^,  and  un- 
paid, from  defendant  to  plaintiff,  the  Bum 
of  about  Hfteen  hundred  dollars. "  Where- 
fore judgment  is  aslted  for  the  sum  of  fif- 
teen hundred  dollars,  and  costs  of  suit. 
The  defendant  demurred  to  the  complaint 
on  the  ffroand  that  It  did  nut  state  facts 
soffident  to  constitute  a  cause  of  action, 
and  on  the  6th  of  May  the  demurrer  was 
OTermled,  and  lU  days  allowed  to  an- 
swer. Four  days  later  notice  of  the  rul- 
ing on  the  demurrer  was  served  on  defend- 
ant's attorneys,  and  on  the  31et  of  the 
same  month,  no  answer  having  been  filed, 
Judpiment  by  default  was  entered  agalnut 
the  defendant  by  the  cleric  for  tbe  amount 
prayed  for  aud  costs.  On  the  7th  of  June 
an  execution  ou  the  Judgment  was  Issued 
and  levied  on  defendant's  property,  and 
notice  of  the  time  and  place  of  sale  was 
published.  On  the  i!d  o(  July  defendant 
served  on  plaintiff  anotlce  that  on  the  8th 
of  that  month  she  wonld  move  the  court 
for  an  order  vacating  tbe  Judgment  and 
setttug  aside  tbe  default  taken,  upon  the 
ground  that  the  default  was  entered 
against  her  by  mistake  and  Inadvertence, 
and  also  upon  the  ground  that  the  judg- 
ment was  irregular  and  void,  because  the 
complaint  did  not  state  facts  suSlclent  to 
constitute  a  cause  of  action.  This  motion 
was  subsequently  heard  by  the  court  upon 
affidavits  introduced  on  both  sides,  and 
denied.  Thedefendant  then  appealed  from 
the  judgment,  and  the  order  denying  her 
motion. 

1.  It  Is  contended  for  appellant  that  her 
demurrer  to  the  complaint  should  have 
been  sustained,  but  we  think  the  ruling 
proper.  The  written  instrument  imported 
a  consideration  for  its  execution,  and  the 
burden  of  showing  a  want  of  ronsldera- 
tlon  sufficient  to  support  it  was  upon  the 
defendant.  Civil  Code,  §§  1614, 1615.  The 
recital  that  the  defendant,  "being  indebt- 
ed, "  executed  tbe  Instrument,  was  not  nec- 
essary, and  may  be  rejected  as  surplus- 
age. It  Is  true  that  acomplalnt  for  breach 
of  contract  must  state  the  breach  In  un- 
equivocal language.  We  think  tbe  com- 
plaint here  fully  compiled  with  this  rule. 
It  set  out  the  contract  whereby  the  de- 
fendant agreed  to  pay  a  sum  of  money  In 
InatallmentBt  when  realised  by  her  from 
tbe  prodncts  of  certain  land  which  she 
owned,  and  then  alleged  that  she  had  sold 
and  conveyed  to  other  persons  the  land 
aud  the  products  thereof,  and  had  not 
paid  a  part  of  the  money  which  she  had 
agreed  to  pay.  This  being  so,  the  balance 
unpaid  t>ec3me  Immediately  due  and  pay- 
able, and  the  plaintiff  could  maintain  an 
action  for  the  recovery  thereof.  Tbe  case 
In  this  respect  Is  like  tbatof  Wolf  v.  Marsh, 
64  Cal.  There  the  defendant  executed 
to  the  plaintiif  a  written  agreement  where- 
by he  promised  to  pay  a  sum  of  money 
when  realized  from  the  proUts  of  certain 
coal  mines  in  wiilch  he  owned  an  interest. 
Before  the  mines  had  yielded  any  profits 
to  tbe  defendant  he  sold  and  conveyed  his 
Interest  in  them  to  a  stranger.  "By  so 
doing,"  It  was  said  by  this  court,  "he 
voluntarily  put  It  out  of  his  power  ever 


to  realise  any  profits  from  tbe  mlnra. 
However  great  the  yield  of  profits  from 
them  might  be  after  that,  they  could  yield 
noneto  him.  And  the  principle  is  element- 
ary that, 'if  one  voluntarily  puts  it  out 
of  his  power  to  do  what  he  has  agreed,  he 
breaks  his  contract,  and  is  Immediately 
liable  to  be  sued  therefor,  without  de- 
mand, even  though  the  time  specified  for 
performance  has  not  arrived.'  Bishop, 
Cont.  §  1420."  See,  also,  Love  v.  Mabury, 
59  Cal.  484. 

2.  We  cannot  say  that  the  court  below 
erred  in  refusing  to  vacate  and  set  aside 
the  Judgment  on  the  ground  that  it  was 
taken  against  defendant  through  her  mis- 
take and  Inadvertence.  The  affidavits  In- 
troduced on  the  hearing  ot  the  motion 
were  conflicting  in  their  statements. 
Those  read  by  the  .plaintiff  very  clearly 
showed  that  defendant's  failure  toanswer 
in  time  did  not  arise  from  mistake.  Inad- 
vertence, orexcusable  neglect.  The  learned 
Judge  who  heard  the  motion  must  have 
thought  that  tbe  plaintiff's  affidavits 
stated  the  facts  truly,  and  in  this  we  are 
unable  to  see  that  he  was  mistaken.  In 
our  opinion  the  judgment  and  ordersbould 
be  affirmed,  and  we  so  advise. 

We  concur :  Hatne,  0. ;  Footb,  0. 

Per  Gcbiau.  For  the  reasons  given  In 
tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


  (87  Cal.  081) 

Brock  v.  Pbabbon  et  al.  (No.  18,S69.) 

(Supreme  Court  of  CaUfomia.   Feb.  3,  1891.) 

VbNDOB  and  VbHDEB— AaSiaNMEKT  or  CONTBAOT 
— AUTHOBITT  OF  AGIHT— EVIDHNGB  —  LU  PbN- 
1>BNS. 

1.  Where  the  holder  of  a  contract  of  sale  of 
land  transfers  it  to  another  in  consideration  of  a 
conveyance  to  himself  of  an  undivided  fonrth  in- 
terest in  the  land  when  a  conveyance  shall  be  ob- 
tained from  the  vendor,  and  tbe  purchaser,  by 
his  agent,  makes  a  quitclaim  deed  of  this  fourta 
interest  immediately  cm  securing:  the  contract,  it 
operates  as  an  assignment  of  a  one-fourth  Inter- 
est in  the  contract. 

3.  This  deed  was  afterwards  destroyed  at  the 
instance  of  tbe  purchaser  (defendant)  of  the  con- 
tract of  sale,  in  order,  aa  he  testilled,  that  ho 
might  have  a  clear  Utle  to  the  property,  bo  that 
he  could  "handle"  it,  the  seller  of  the  contract 
to  have  an  interest  in  the  proSts  arising  from  the 
land.  Flaintifl's  testimony  was  that  the  deed  was 
destroyed  so  that  defendant  might  acquire  a  clear 
title  to  the  entire  property,  a  fonrth  interest  in 
which  he  was  then  to  convey  to  plaintiff.  De- 
fendant's agent  did  in  fact  execate  to  plaintiff's 
agent  a  written  assignment  of  a  fourth  interest  to 
plaintiff,  when  the  deed  was  destroyed.  Plain- 
tiff also  testified  that  he  was  to  be  interested  in 
the  profits  of  a  corporation  to  be  formed  to  take 
the  land,  and  not  In  the  property  itself.  Held, 
the  qaitolaim  deed  was  destroyed  with  the  single 
Intention  of  giving  defendant  a  clear  title,  and 
not  "with  intent  to  extingaish  the  ohligaticni 
thereof. "  within  Civil  Code  Cal.  i  lO&d. 

S.  The  fact  that  plaintiff's  own testimonyrel- 
ative  to  tbe  intention  of  the  parties  in  destroying 
tbe  deed  is  conflicting,  be  having  testified  at  one 
time  that  he  was  only  to  be  interested  in  the 

firofits  of  a  corporation  to  be  formed  to  take  the 
and,  does  not  bind  him  to  its  least  favorable  as- 
pect for  himself,  but,  it  being  shown  hy  a  pre- 
poaderanoe  of  evidence  that  he  in  fact  was  to 
nave  a  fourth  Interest  in  the  lai^,  he  is  entiiltled 
tu  that. 

4.  Defendant's  agent  negotiated  the  transac- 
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tlon,  under  verbal  instructions  "to  make  the  best 
terms  he  could  to  get  hold  of  the  property, "  but 
he  was  instructed  by  letter,  which  was  shown  to 
plaintiff,  to  **slgn  nothing  to  any  one,  "as  defend- 
ant would  "s^ve  the  contract  to  carry  the  various 
Interests"  In  the  land.  Held,  ttiat  tne  agent  had 
authority  to  assign  plaintiff  a  fourth  interest  in 
the  land,  in  consideration  of  plaintiff's  t^^ans- 
ferring  to  defendant  his  contract  of  sale. 

5.  Plaintiff  having  filed  a  Its  pendens  before 
defendant  conveyed  to  third  parties,  these  latter 
are  charged  with  notice  ot  his  rights. 

Commlsslunera'  decialun.  Dcpartmeot 
X.  Appeal  from  superior  court,  Lus  An- 
geles county;  Waltek  Van  Dykk,  Judge. 

A'/n^  &  Sautiey,  Houghton,  Silent  & 
Campiiell,  and  John  D.  Bicknell,  for  appel- 
lants, Stephens,  Appel  &  Stephens,  E.  h. 
Campbell,  and  Brosseaa  &  Hatchy  lor  re- 
spondent. 

Hayne,  C.  This  was  a  suit  to  compel 
the  conveyance  of  an  undivided  one-fourth 
interest  In  a  tract  of  704  acres  of  land  in 
the  county  of  Los  Angeles.  The  trial 
court  decreed  the  conveyance  of  a  one- 
eighth  interest,  and  the  defendants  ap- 
pealed. The  general  features  ot  the  cane 
are  as  follows:  On  the  9tb  of  June.  18H7, 
the  owner  of  the  land,  one  A.  W.  Timma, 
gave  the  plaintiff  a  contract  of  sale  there- 
of for  the  sum  of  ¥25,000.  The  defendant 
PearHon  was  desirous  of  acquiring  the 
property,  and  instructed  one  H.  V.  Burner 
to  negotiate  for  Its  purchase.  The  latter 
effected  un  arrangement  with  plaintiff 
whereby  he  was  to  give  up  Ills  bargain 
upon  certain  terms,  which  are  considered 
beUiw.  The  contract  of  sale,  howeTer, 
was  not  transferred  directly  to  Pearson 
or  to  Burner.  By  Burn<)r'8  direction  it 
was  transferred  to  one  Weller,  who  acted 
in  obedience  to  his  instructions.  As  soon 
as  Weller  received  the  contract  of  sale,  he 
(by  direction  of  Burner)  gave  to  plaintiff 
a  quitclaim  deed  purporting  to  convey  a 
one-fourth  Interest  in  the  land.  On  being 
informed  of  this,  Pearson  (who  seems  at 
that  time,  at  least,  to  have  supposed  that 
the  deed  conveyed  some  title  to  plaintiff) 
insisted  that  it  should  be  destroyed ;  and 
under  instructions  to  this  general  effect 
Burner  induced  plaintiff  to  destroy  the 
deed,  under  an  arraugement  which  will 
he  considered  below.  A  few  doys  after 
this  (viz.,  on  July  9.1887)  Weller  trans- 
ferred the  contract  of  sale  to  Burner,  who, 
on  the  same  day.  made  the  first  payment 
to  the  owner,  received  a  deed  from  him, 
executed  a  mortgage  back,  and  ^hen  con- 
veyed the  property  to  Pearson.  On  the 
20th  of  the  same  month  the  plaintiff  com- 
menced the  present  suit,  and  recorded  a 
notice  of  lit'.  pen<}pns>.  Subsequently,  Pear- 
son transferred  L-ertnln  InterestB  in  the 
property  to  third  persons,  and  on  October 
^tli  of  the  same  year  joined  with  them  in 
a  conveyance  of  the  property  to  the  San_ 
Pedro  Harbor,  Bock  &  Land  Improve-' 
nient  Company.  Ou  April  23d  of  the  fol- 
lowing year,  this  corporation  conveyed  92 
acres  of  the  property  to  the  defendant,  the 
.Southern  Pacific  Railroad  Extension  Com- 
pany. The  plaintiff  subsequently  parted 
with  one-half  of  his  one-fourth  interest. 

The  main  questions  discussed  are  the 
following,  viz. :  What  was  the  agreement 
which  Burner  made  with  the  plaintiff  for 


the  transfer  of  the  contract  of  purchase, 
and  what  was  Us  effect?  what  wau  the 
effect  of  the  deBtructlon  of  the  "deed  "from 
Weller  to  Burner?  and  what  was  the  au- 
thority of  Burner  In  the  premises? 

1.  The  court  finds,  in  substance,  that  the 
agreement  made  by  Burner  with  the  plain- 
tiff was  that,  if  the  latter  would  give  up 
his  contract  with  the  owner  of  the  prop- 
erty, Pearson  would  purchase  the  prop- 
erty in  accordance  with  such  contract* 
"and  would  then  and  there,  in  considera- 
tion of  the  transfer  of  such  agreement, 
convey  to  plaintiff  an  undivided  one- 
fuurth  interest  in  and  to  said  preniiscK, 
freefromall  llensand  incumbrances."  This 
agreement  was  not  in  writing.  But  there 
is  not  the  slightest  doubt  that  it  was 
made.  Burner  so  swears,  plaintiff  bo 
swears,  Weller  so  aweai's.  and  thtre  is  no 
evidence  to  the  contrary.  The  court  fur- 
ther finds  that,  in  pursuance  of  this  agree- 
ment.the  plaintiff  transfen-ed  the  contract 
of  purchase  to  Weller,  who  immediately 
gave  to  plaintiff  a  deed  purporting  to  con- 
vey an  undivided  one-fourth  interest  in  the 
land ;  and  the  evidence  In  support  ot  this 
finding  is  uncontradicted.  Now,  Inasmuch 
as  Weller  bad  no  title  to  the  land.hecould 
convey  none  to  the  plaintiff.  But  the  par- 
ties seem  to  have  regarded  the  "deed"  as 
sufficient  to  protect  the  plaintiff's  rights. 
And  we  think  that  It  operated  as  an  as- 
signment of  a  one-fourth  Interest  in  the 
contract  of  sale.  Hdnlln  v.  Martin,  33  Cal. 
321;  Hilton  v.  Young,  73  Cal.  196,  H  Pac. 
Rep.  684.  It  Is  possible  that  as  against  the 
owner  of  the  property  the  contract  could 
not  be  split  up  in  this  manner.  But  no 
such  question  can'arlse  between  the  par- 
tics  here.  It  results  that  after  this  ar- 
rangement the  plain  tiff  hadaone-fourth  in- 
terest In  the  contract. 

2.  What  was  the  effect  ot  thedestructlon 
of  the  deed  above  mentioned?  The  de- 
fendants contend  that  such  destruction 
was  in  pursuance  of  an  arrangement  made 
for  the  pu]-po8o  of  placing  the  title  to  the 
whole  property  In  Pearson,  so  that  be 
could  "baudle"  it,  and  that  the  intention 
was  to  extinguish  the  obligation  held  by 
plaintiff,  as  provided  in  section  1699  of  the 
Civil  Code,  and  to  substitute  an  arrange- 
ment by  which  the  plaintiff  was  not  to 
have  any  right  to  the  land,  but  was  only 
to  be  interested  in  the  profits  to  arise  from 
the  "handling"  of  Pearson.  The  findings, 
however,  distinctly  negative  any  such 
idea.  The  court  finds  that  the  deed  was 
destroyed  under  an  agreement  that  when 
defendant  should  obtain  the  legal  title  he 
"would  Inii'-'cdintely  better  and  fully  se- 
cure plaintiii  to  an  undivided  one-fourth 
interest  in  and  to  tlie  same;"  that  the  ar- 
rangement was  not  that  plaintiff  should 
be  Interesteii  only  In  profits  to  arise  from 
the  acts  of  Pearson,  but  that  the  original 
agreement  "  was  never  modified  ur 
changed."  These  flndlngsare  sustained  by 
the  testimony  of  Burner,  by  the  testimony 
of  Weller,  and  by  the  testimony  of  one 
Barber.  And,  what  is  more  to  the  pur- 
pose, it  was  proven  that  a  writing  was  in 
fact  executed  by  Weller,  (who  etiil  heid  the 
contract  of  sale,)  whereby  a  one-fourth 
Interest  In  such  contract  was  as^gmnl  to 
one  Stratton,  who  was  the  agent  and  at- 
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toni«7  for  plaintiff.  In  thto  regard  Strat- 
ton  testified  that  he  was  the  attorney  for 
plaintiff,  and  that  tlie  arranK^ment  waci 
that,  "in  lieu  of  that  deed,  an  aEWiKnment 
should  be  taken  by  me  to  hold  for  Brock 
us  trustee  temporarily  until  the  purchase 
should  be  finally  consummated,  and  Pear- 
son should  execute  proper  diKumenta  to 
*wcnre  Mr.  Brock  In  hts  interest."  As 
af^lnst  this  overwhelmlns  evidence,  the 
dofcndnnts  rely  upon  the  testimony  of  the 
pliilntirr  hlmsnil,  and  insist  that  he  should 
he  hound  by  It.  It  is  undeniable  that  the 
plaintiff  (who  does  not  seem  to  be  a  very 
clonr-hended  man)  testified,  In  a  suit  by  a 
thlnl  party  against  Pearson,  that  he  was 
to  bo  Interested  in  the  profits  of  a  corpo- 
i-ation  to  be  formed,  and  not  In  the  prop* 
erty  itseU;  and  he  testified  to  somethlne 
like  that  In  the  prpHent  suit.  But  he  also 
gave  teHtlmony  golnie  to  show  that  the 
corporation  was  to  be  a  thing  of  the  fut- 
ure, and  was  not  to  operate  as  a  present 
extinguishment  of  his  Interest.  Thus  lie 
Fnys:  "  1  did  not  understand  that  he  was 
tu  sell  the  propertyibecausel  claimed  one- 
fuurth  in  It,  und  should  be  consultefl,  but 
simply  to  enable  htm  to  carry  out  a  cer- 
tain scheme  of  a  corporation  that  was 
eventually  to  take  this  property. "  And 
the  other  witnesses  testify  tliat,  while 
there  wap  some  talk  about  a  corporation 
nothing  definite  was  concluded  In  relation 
to  It. 

We  cannot  agree  to  the  proposition  that 
the  ptalntin  Is  bound  by  such  of  hts  testi- 
mony as  waK  favorable  to  the  defendants. 
At  the  very  most,  it  only  amounted  to  a 
confilct  in  the  evidence;  and  it  has  been 
said  that  a  conflict  Ib  "all  the  more  fatal 
for  belof?  intestine. "  Crook  v.  Forsyth, 
30Cu!.662;  Bernal  v.  Wade,  46  Cal.  660. 
But  we  go  further  than  this.  We  think  It 
clear  upon  the  evidence  that  the  right  of 
the  plaintiff  to  an  interest  In  tlie  land  was 
not  Intended  to  be  extinguished,  and  that 
the  talk  about  profits  related  merely  to 
future  action,  which  was  that  the  prop- 
erty should  be  put  In  the  hands  of  Pear- 
(ton.  so  that  he  could  "handle"  it  for  the 
hrnef^t  of  those  tntereeted  in  it.  Such 
an  arrangement  could  be  no  strongerthan 
a  i)ower  of  attorney  to  Pearson.  This 
could  be  revoked  at  any  time,  and  whatever 
arrangement  was  made  was  undoubtedly 
revoked  by  the  commencemf>nt  of  the  pres- 
ent suit,  and  the  recording  of  the  notice  of 
Us  pendens.  One  of  the  learned  counsel  for 
the  appellants  urges  In  this  regard  that 
the  plaintiff  "cannot  place  the  title  unin- 
cumbered In  Pearson  for  the  purpose  of  a 
trade,  obtain  the  money  of  the  corpora- 
tions, and  then  be  heard  to  claim  that  the 
property  was  Incumbered  by  some  secret 
trust  In  favor  of  himself."  And  the  others 
say:  ""Brock  permits  Pearsou  to  have  a 
clear  title  for  the  very  purpose  of  convey- 
ing the  property  to  a  corporation  clear  of 
all  Incumbrances, and  then,  when  Pearson 
has  so  conveyed  to  such  corporation. 
Brock  Jumps  up  to  ask  that  the  corpora- 
tion deed  back  a  part  of  the  property  to 
hlOQ,"  with  more  In  the  sunie  strain.  The 
counsel  overlook  the  fact  that  the  present 
suit  was  commenced,  and  the  notice  of 
Hfi  pendens  recorded,  on  July  20, 1S87,  and 
(hat  the  conveyance  to  the  first  corpora- 


tion was  not  made  nntn  October  SO,  18^, 
and  to  the  second  not  until  April  23, 1888. 
Furthermore, there  Is  not  a  syllable  of  evi- 
dence In  the  record  to  the  effect  that  Pear- 
son ever  paid,  or  otlercd  to  pay,  any  por- 
tion of  the  profits  to  tlie  plaintiff.  <>u  the 
contrary,  he  denied  that  plaintiff  had  any 
right  to  the  land,  and  after  the  suit  was 
commenced  said  that  he  should  never  get 
a  cent. 

8.  What  was  the  authority  of  Burner 
In  the  premises?  The  court  finds  that 
Burner  "at  all  times  was  the  duly-author- 
ized agent  of  the  defendant  Pearson,  with 
general  powerto purchase  said  property." 
There  la  evidence  In  support  of  tbtit  find- 
ing. Burner  testifies  that  he  "rwelved 
verbal  Instructions  from  the  defendant 
John  w,  Pearson  to  purchase  the  proper- 
ty;" that  such  Instructions  "  were  simply 
verbal,  to  get  hold  of  the  property  as  best 
I  could, — that  Is,  to  make  the  best  terms 
I  could  to  get  hold  of  tJie  property ; "  and 
that  be  was  not  simply  to  ascertain  what 
the  property  could  be  bought  for,  but  to 
"get  hold"  of  it.  We  do  not  see  any  evi- 
dence contradicting  these  statements. 
Theargumentfortheappellants  Is  founded 
on  what  occurred  subseijuently.  In  thfe 
regard  Burner  testifies  that  after  the  ar- 
rangement was  made  by  which  the  plain- 
tiff transferred  bis  contract  to  Weller,  and 
the  latter  gave  back  a  deed  to  plaintiff, 
he  fBumer)  went  to  San  FrattclB''o,  and 
told  Pearson  what  had  been  done:  where- 
upon the  latter  said  tbat"the  transaction 
was  satisfactory,  except  that  he  did  not 
want  that  deed  out.  He  said  be  wanted 
that  deed  destroyed.  He  said  be  would 
assign  the  various  Interests  himself." 
Pearson's  account  Is  somewhat  different 
from  this.  But  he  wrote  a  letter  to  Burn- 
er, In  which  he  said:  "There  must  be  nn 
lien  or  obligation  on  the  700  acres  except 
the  f 15,000.  1  will  give  the  contract  to 
carry  the  various  Interests  to  you  and 
your  friend,  and  for  the  man  from  whom 
you  get  the  bond ;  so  sign  nothing  to  any 
one, "  etc.  This  letter  was  shown  to  the 
plaintiff,  and  Burner  testififwl  that  "the 
transaction  would  never  have  went 
through  If  T  hadn't  got  the  letter  then 
that  be  would  agree  to  carry  those  inter- 
ests satisfactorily  to  all  parties."  Upon 
this  evidence  the  only  ai^ument  that  can 
be  made  with  any  semblance  of  merit  is 
that  Burner  had  no  authority  to  sign  any- 
thing; that  the  culminating  act  was  to  be 
done  by  Pearson  himself;  and  that  the 
plaintiff  knew  this,  because  the  letter  was 
shown  to  him. 

But  the  answer  Is  that  there  was  no 
need  for  htm  to  sign  anything.  As  shown 
under  the  first  head  of  this  opinion,  the 
giving  of  the  deed  from  Weller  to  the  plain- 
tiff operated  as  (ui  assignment  of  a  one 
fourth  intereatin  the  contract.  Thegiv 
ing  up  by  plaintiff  of  bis  bargain  was  sutfi 
ctent  consideration  for  this  assignment 
And  Burner  had  ample  authority  to  makt 
the  arrangement,  because,  as  above 
shown,  he  was  sent  with  general  Instruc- 
tions to  "make  the  best  terras  I  could  to 
get  hold  of  the  property. "  This  shown  a 
right  in  theplalntiff.  Itdevolved  upon  the 
defendants  to  show  that  such  rli^ht  was 
destroyed.  And  in  oroer  to  do  this  they 
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are  driven  to  rely,  and  do  rely,  upon  the 
destmctlon  of  the  deed  with  the  consent  ol 
the  plaintiff.  Bat,  In  order  to  nustain  this, 
It  was  necessary  to  show  that  the  deed 
was  destroyed  **  with  Intent  to  extinguish 
the  obligation  thereof. "  Civil  Code.  §  1699. 
And  we  tUnk  we  hare  abown  conclasiTe- 
ly,  under  the  second  head  of  this  opinion, 
that  there  was  no  Intent  to  "extinguish** 
the  right  of  plaintiff  to  a  one-fourth  Inter- 
est In  the  land.  It  was  evidently  de- 
stroyed under  a  hellef  that  it  conveyed 
title  to  the  land,  and  the  object  was  to 
hare  the  title  In  the  name  of  Pearson. 
But  the  oral  evidence  clearly  shows  that 
there  was  no  Intent  to  extinguish  plain- 
tiff's right  to  a  conveyance,  which  was  the 
only  obligation  the  "deed** could  have; 
and  this  is  further  manifest  from  the  fact 
that  a  writing  eviden<riiig  such  right  was 
actually  Kiven.  The  intent  with  which 
the  deed  was  destroyed  Is  the  material 
thing;  and  in  relation  to  thia  it  la  of  no 
consequence  whether  Burner  or  Weller  bad 
authority  to  sign  anything  or  not. 

4.  The  defendants,  other  than  Pearson, 
had  notice  of  the  plaintiff's  right  when 
they  purchased  the  property.  This  is 
found  by  the  court,  and  it  seems  plain 
that  the  notice  of  Hb  pendens  was  suffi- 
cient to  charge  them  with  notice.  Randall 
v.  Duff.  79  Cal.  116, 19  Pac.  Rep.  532.  and  21 
Pae.Kep.610.  The  amendmenttothecum- 
plaint  did  not  destroy  the  effect  of  the  no- 
tice of  Us  ppndens.  The  other  matters  do 
not  require  special  mention.  We  therefore 
advise  that  the  Judgment  and  order  deny* 
ing  a  new  trial  be  aflSrmed.. 

We  concar:  Footb,  C.  ;  Beix:!her,  C. 

Per  Curiam,  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
<irder  denying  a  new  trial  are  affirmed. 


(88  Cal.  U)   

Shain  v.  Eikerenkotuer.  (No.  18,019.) 

(Supreme  Court  of  CaUforrUa.  Fob.  is,  1891.) 

Affbal— DisMissAii— Xnsupficibnot  or  Tran- 
script. 

An  appeal  from  an  order  vacating  the  levy 
of  an  execution  will  be  dismissed  when  it  does 
not  appetur  that  all  the  papers  used  on  the  hear- 
ing were  contained  in  uie  trauacript. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
jAMtcB  Q.  Maguirb,  Judge. 

Vincent  Neale,  for  appellant.  Geo.  W, 
Fox,  for  respondent. 

Paterson,  J.  This  Is  an  appeal  from 
an  order  granting  a  motion  to  vacate  the 
levy  of  an  dxecutlon.  The  transcript  con- 
tains a  copy  of  the  notice/ ot  the  motion, 
indorsed, ''Read  on  hearing  of  motion  to 
vacate  levy  of  execution,  November  16, 
1888.  James  G.  Maguire,  Judge."  Also  a 
copy  of  the  affidavit  used,  indorsed  in  the 
same  manner,  a  copy  of  the  order  grant- 
insr  the  motion,  of  the  notice  of  appeal, 
and  the  afHdavlt  of  service  thereof.  Wiien 
the  cause  was  called  for  argument  to-day, 
(February  11th,)  the  respondent  moved  to 
diamisH  the  appeal,  on  the  ground  that 
there  was  nothing  in  the  record  to  show 
that  the  court  below  acted  upon  the  pa- 
pers referred  to  in  the  transcript,  and  the 


motion  was  granted.  It  is  claimed  by 
appellant  that  the  indorsement  made  by 
the  Judge  Is  a  safilclent  authentication  ct 
the  papers  used,  and  that  no  other  certifi- 
cate is  necessary  to  identify  xhem,  and 
that  a  bill  of  exceptions  is  onnecesaary. 
There  is  nothing  to  show  that  all  of  the 
papers  used  oo  the  hearing  in  the  eoart 
below  are  before  ns  In  this  transcript. 
Thejudgemay  have  granted  the  motion 
on  account  ot  the  Invalldltv  of  the  Judg- 
ment; theexecution  ItselAnay  have  been 
void.  It  Is  claimed  by  appellant  that 
these  things  will  not  be  presumed,  be- 
cause the  notice  of  motion  states  that  the 
application  will  be  made  on  the  groand 
that  the  property  upon  which  theexecu- 
tion wat<  levied  is  exempt  from  execution 
sale.  This  may  be  granted,  although  as  a 
matter  ot  fact  the  notice  states  that  the 
motion  will  be  based  on  all  the  papers  In 
the  case,  and  still  the  order  will  be  sus- 
tained npon  the  presumption  that  coun- 
ter-affidavits were  filed  and  used  by  tlie 
respondent.  There  is  nothing  to  show 
that  counter-affidavits  were  not  filed,  and 
every  presnmption  is  In  favor  of  the  valid- 
ity <»t  the  Judgment.  We  do  not  hold  that 
a  bill  of  exceptions  is  necessary  in  caaee 
of  this  liind.  The  papers  may  be  proiwrly 
authenticated  by  the  certificate  of  tb* 
Judge;  but  It  must  be  made  to  appear  In 
Home  manner  that  all  ol  the  papers  used  on 
the  -hearing  are  contained  in  the  tran- 
script. In  this  caseitappeara  simply  that 
the  papers  referred  to  and  copied  in  the 
transcript  were  Indorsed  as  having  been 
used  on  the  hearing,  and  placed  on  file  in 
the  cotirt  below ;  whether  or  not  any  oth- 
er papers  were  used  on  the  hearing,  as 
stated  bdoru,  does  not  appear.  For  the 
reasons  above  stated  the  order  dismissing 
the  appeal  will  stand  as  entered  herein. 

Weconcnr:  Habribon,  J.;  Gabodtte^J. 

  (81  C«L  84) 


Ex  parte  Bakbb.  (No.  90,796.1 
(Supreme  C&wrt  of  QoZ^fomio.  Feb.  10, 1891.) 
Cbiminal  Law— Quashiho  iMTORMATioit— Iujcoai, 

CojraiTMENT. 

Fen.  Code  Cat.  8  996,  snbd.  1,  provides  that 
an  information  may  t>e  set  aside  where  the  ac- 
cused was  not  legally  committed  before  the  fllinc 
thereof.  Held  ttiat,  when  information  is  qiushed 
thereunder,  the  prisoner  oannot  be  held  for  the 
filing  of  a  new  infariDation  withoni  another  ex- 
amination bofMO  a  oommitUng  magistzste. 

Department  1.  Habeas  corpus. 

Carroll  Cook  and  J.  E.  Foalds,  for  peti- 
tioner. Williams.  Barnes,  Dist.  Atty.,  for 
the  People. 

Garodttb,  J.  This  Is  an  application 
for  the  discharge  ot  the  prisoner*  under  a 
writ  of  habeas  corpus.  He  is  confined  in 
the  county  Jatl  of  the  city  and  .county  ol 
San  Francisco  awaiting  triul,  underan  in- 
formation charging  theoffense  of  embezzle- 
ment. One  of  the  grounds  relied  npon  by 
the  petitioner  forhisdlKciiarce  Is  that  the 
Information  upon  which  he  is  about  to  be 
tried  is  void  by  reason  of  the  tact  that  be 
has  never  been  legally  committed  by  a 
magistrate.  It  uppeant  that  the  court, 
upon  motion  of  tlie  defendant,  set  aside 
the  first  information  filed  against  talm. 
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npon  the  Kronnd  that  he  had  not  been 
legally  committed  by  a  mafciatrate,  and 
ordered  that  the  district  attorney  flle  an- 
other Information,  and  It  Is  npon  thtR  sec- 
ond information  that  the  defendant  Is 
ahoutto  be  tried.  An  information  can 
only  be  Bet  aside  npon  the  ficrounds:  (1) 
Tb£tt  before  filing  thereof  the  defendant 
had  not  been  legally  committed  by  a  mag- 
istrate. (2)  That  it  was  not  snbecrlbed 
by  the  district  attorney  of  the  county. 
Section  995,  Pen.  Code.  The  phrase '*le- 
prally  committed."  as  used  In  the  forego- 
ing section,  refers  to  the  examination  of 
the  case,  and  the  holding  of  the  defendant 
to  answer  as  prescribed  by  title  8.  e.  7» 
Pea.  Code.  Section  997,  Pen.  Code,  which 
prescribes  the  course  to  be  pursued  after 
an  Information  has  been  set  aside  upon 
motion  of  the  defendant,  is  vague  and 
unsatisfactory;  yet  it  appears  tberefrom 
that  tiie  court  can  only  order  a  new  in- 
formation to  be  filed  when  the  one  in  the 
first  instance  has  been  set  aside  by  i«ason 
of  the  failore  of  the  district  attorney  to 
snhBcribo  his  name  thereto,  and  that  when 
the  information  Is  set  aside,  because  the 
defendant  has  not  been  "legally  commit- 
ted. "  then  he  must  be  taken  before  a  com- 
mitting magistrate  for  another  examlna- 
cion,  if  tlie  district  attorney  desires  to  fur- 
ther prosecute  the  case.  After  the  magis- 
tratu  has  decided  that  a  public  offense  has 
jeen  committed,  and  that  there  Is  suffi- 
cient cause  to  believe  the  defendant  guilty 
thereof,  it  Is  his  duty  to  return  to  the 
superior  court  the  warrant,  depositions, 
indorsements  thereon,  undertaking,  etc. ; 
and  it  is  upon  these  depositions  and  in< 
dorsements  that  the  information  Is  based. 
And,  If  the  information  Is  set  aside  upon 
the  ground  that  the  defendant  has  not 
been  legally  committed,  it  can  readily  he 
seen  that  It  would  be  Idle  tor  the  court  to 
order  another  information  to  be  filed,  for 
the  sume  fatal  defects  would  necessarily  be 
present  at  any  future  hearing.  The  pris- 
oner is  entitled  to  hlB  discharge,  and  It  Is 
BO  ordered. 

Weconcur:  Fatbbbon.J.;  Habbibon.J. 


(87  Cal.  838)   

Et  parte  Clark.   (No.  20,1v0.) 
iSupreme  Oowrt  of  CaHfomia.  Feb.  9, 1891.) 
Adoption — Fbocbedings — EUohts  of  Pabbnt — 

£STOFPBL. 

1.  Where  the  answer  to  a  petition  for  a  writ 
of  habeas  corpus  bya  parent  nnrposaessiOQOf  her 
child  is  Bigned  by  ''Jonn  D.  R.,"  who  tilaims  the 
child  under  an  agreement  to  adopt  signed  by 
^David  R.,"  and  an  order  of  adoption  to  "Jacob 
R.,"  the  ahild  must  be  surrendered  to  petitioner, 
as  the  order  shows  no  right  in  "John  D.  B. " 

3.  Civil  Code  Cal.  g  226,  provides  that  per- 
sons interested  in  the  proceedings  on  adoption 
mast  appear  "  before  the  judge  of  the  superior 
court  or  the  county  where  the  person  adopting 
resides. "  Held,  that  an  order  of  adoption  is  in- 
valid unless  it  appears  from  the  record  that  the 
person  adopting  resided  in  the  conn^  under  the 
Jurisdiction  of  the  superior  couil  before  which 
proceedings  were  had, 

3.  Where  the  order  of  adoption  is  invalid  on 
the  face  of  the  record,  the  cbild  must  be  surren- 
dered, though  proceedings  are  pending  to  amend 
the  record  and  make  the  order  valid. 

4.  Aoqniescence  fca*  aeveral  years  by  a  par- 
eiU  in  the  claim  of  adoption  does  not  estop  her 


from  olaiming  the  child  on  the  gronnd  Hut  the 
ordeff  at  adoption  is  invalid. 


In  bank.  Habeas  eorpuB. 
M.  Cooney,  for  petitioner. 
KowHiaky,  for  respondents. 


Benry  I. 


Pateubon.  J.  Petitioner  Is  the  mother 
of  Charles  Heni?  Clark,  a  minor,  and  the 
respondents,  who  are  husband  and  wife, 
claim  that  he  has  become  their  child  by 
adoption.  This  claim  Is  based  npon  an 
order  made  November  16, 1888,  by  Hon. 
JoBN  F.  Finn,  one  of  the  Judges  of  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco.  Attached  to  the  order  is  a 
written.consent  signed  by  James  P.  Clark 
and  Annie  E.  Clark,  the  parents  of  the 
child,  consenting  that  "said  Charles  Henry 
Clark  may  be  adopted  by  Jacob  Reuleln. 
Following  this  is  a  written  agreement 
and  consent  signed  by  Dnvid  Beulein  and 
Mrs.  Katie  Reuleln,  in  which  the  latter  con- 
sents that  David  Beulein  might  adopt  the 
child,  and  In  which  David  Beulein  agrees  to 
adopt  the  child,  and  treat  him  thereafter 
In  all  respeiTts  as  bis  own  lawful  efalid. 
The  order  of  the  judge  recites  that  the  par- 
ents, James  P.  and  Anuie  E.  Clark,  and 
Jacob  Reuleln  and  Katie  Beulein.  his  wife, 
appeared  before  him,  bringing  with  them 
said  Charles  Henry  Clark,  aged  two  years 
and  eleven  months;  thatheexamlned  each 
of  said  persons  separately,  and  from  such 
examination  foand  that  Jacob  Renlc4n 
was  desirous  of  adopting  said  Charles; 
that  his  wife,  Katie,  consented  to  suet 
adoption,  and  that  It  was  for  the  best  In- 
terests of  the  child  that  such  adoption 
should  take  placo;  that  the  parents  hav- 
ing signed  the  necessary  consent,  and 
said  Jacob  Reuleln  having  executed  the 
proper  agreement,  it  was  therefore  ordered 
that  said  Charles  Henry  Clark  should 
thenceforth  be  regarded  and  treated  in  all 
respects  as  the  child  of  said  Jacob  Beulein. 
The  petitioner  herein  alleges  that  tbe  child 
Is  restrained  of  his  liberty  by  Jobo  D.  Reu- 
leln and  Katie  Reuleln.  The  writ  was  ad- 
dressed to  them,  and  an  answer  has  been 
filed  signed  by  John  D.  Renleln  and  Katie 
Reuleln,  admitting  that  they  hold  the 
custody  of  the  child,  and  claiming  the 
right  to  do  so  under  the  order  above  re- 
ferred to.  It  will  beobserved  that  the  par- 
ents consented  to  the  adoption  of  their 
child  by  Jacob  Reuleln ;  that  the  agree- 
ment to  adopt  Is  signed  by  David  Reuleln; 
and  that  the  order  of  the  court  gives  the 
child  to  Jacob  Reuleln.  There  Is  nothing 
in  the  record  of  tbe  proceeding  to  show 
that  the  names  of  Jacob  Beulein.  David 
Bsuleln,  and  John  D.  Beulein  indicate  one 
and  the  sam**  person.  In  onr  opinion,  the 
order  is  void,  and  affords  respondents  no 
warrant  for  the  detention  of  the  child.  It 
confers  no  right  npon  them,  and  is  mani- 
festly too  uncertain,  when  read  In  connec- 
tion with  the  agreements  and  consents 
upon  which  it  was  based,  to  render  any 
one  liable  as  the  parent  by  adoption, — 
especially  one  whose  name  does  not  ap- 
pear in  the  record  at  all. 

There  is  another  objection  which  Is  fa- 
tal to  the  validity  of  the  proceeding.  Sec- 
tion 226,  Civil  Code,  provides  that  all  the 
persons  Intemted  must  appear  before  the 
Judge  ot  the  su|>erior  court  (rf  the  county 
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where  the  person  adopting  reaides.  There 
ia  nothing  In  the  order,  or  In  any  of  the 
papers  referred  to,  showins:  that  Jacob 
Reulein  or  David  Reuleln  was  a  resident  of 
the  city  and  county  ol  San  Francisco.  It 
has  been  held — and  we  think  correctly — 
tbat  in  cases  of  this  kind,  the  power  of  the 
court  lieing  special,  and  not  exercised  ac- 
cording to  the  course  of  the  common  law, 
Its  decisions  must  be  regarded  and  treated 
like  those  of  courts  of  limited  and  special 
Juriwdiction ;  and  that  }uriadictlon  in  such 
cases,  although  the  court  be  one  of  general 
juiisiliction.  must  appear  by  the  record, aa 
to  both  subject-matter  and  the  person. 
Fnrgeaon  t.  Jones,  17  Or.  204.  20  P^c.  Sep. 
842.  We  have  held  that  our  law  of  adop- 
tion is  not  unconstitutional,  (Eatateof  Ste-' 
vens,83Cal.322.23  Pac. Rep. 379;)  butto ac- 
quire any  right  under  it  its  pro  visions  must 
be  sti-ictly  followed,  and  all  doubts  in  con- 
troversies between  the  natural  and  the 
adopting  parents  should  be  resolved  in 
favor  of  the  former.  A  child  by  adoption 
cannot  inherit  from  the  adopting  parent 
unless  the  act  of  adoption  has  been  done 
in  strict. accordance  with  the  statute.  No 
matter  how  persuasive  maybe  the  equi- 
ties of  the  child's  case,  or  liow  clear  the 
Intention  of  all  parties^  It  must  appear 
that  the-  statutory  conditlona  have  been 
Btrictly  performed,  otherwise  the  relation 
never  cxlatpd,  and  the  right  to  Inherit 
never  was  acquired.  The  right  of  adop- 
tion ia  purely  atatutory.  It  was  un- 
known to  the  common  law,  and,  as  the 
right  when  acquired  under  our  atatute 
operatea  aa  a  permanent  transfer  of  the 
natural  rights  of  the  parent,  it  is  rspug- 
nant  to  the  principles  of  the  common  law; 
and  one  who  claims  that  sach  a  change 
has  occurred  must  show  that  every  re- 
quirement of  the  statute  has  been  strictly 
complied  with.  It  cannot  be  said  that 
one  condition  Is  more  Important  than  an- 
other. Tyler  v.  Reynolds,  53  Iowa,  146,  4 
N.  W.  Rep.  902:  Hhearer  v.  Weaver,  56 
Iowa,  578.  9  N.  W.  Rep.  907. 

It  was  stated  on  the  argument  that  pro- 
ceedings were  pending  before  Judge  Finn 
to  amend  the  record  so  as  to  show  that  the 
respondent  John  D.  Reulein  is  the  same 
person  referred  to  in  the  proceedings  as 
Jacob  Reulein  and  David  Reulein.  Assum- 
ing that  tlie  power  to  amend  the  record 
as  suggested  exists,— a  matter  upon  which 
we  express  no  opinion,— we  must  on  Aa- 
beas  eorpaa  take  the  record  aa  we  find  it. 
and  determine  the  rights  of  the  parties  ac- 
cordingly. 

Counsel  for  respondents  earneatly  urge 
the  court  to  consider  that  the  claim  of  re- 
spondents has  been  acquiesced  in  for  sev- 
eral years  by  the  petitioner;  thatrespond- 
ents  have  treated  the  child  well ;  that  a 
warm  affection  has  sprung  up  between 
him  and  themselves;  that  petitioner  prac- 
tically abandoned  her  child  when  she  con- 
sented that  the  order  of  adoption  might 
be  made;  and  asks  permission  to  prove 
that  respondents  are  in  every  aenae  more 
worthy  to  have  the  cuatody  of  tlie  child 
than  the  petitioner  la.  But  there  can  be 
po  estoppel  in  such  a  caae,  and  the  fitnesa 
relatively  of  the  respective  parties  to  care 
for  the  child  ia  not  a  proper  subject  of  in- 
quiry in  thia  proceeding.  It  is  conceded 


that  both  parties  are  competent  and  flt 
persons  to  care  for  the  child.  It  is  doubt- 
less true,  aa  claimed  by  respondents,  that 
a  parent  is  not  entitled  to  the  custody  of 
a  child  who  is  old  enough  to  work  and 
care  for  himaelf,  after  consenting  to  his 
emancipation ;  bat  then  in  no  baale  for 
any  such  claim  in  tiiis  case.  The  minor  fs 
a  young  child. Incapable  of  caring  for  him- 
self, and  there  !s  no  pretense  that  the  re- 
spoudenta  have  any  authority  over  him 
other  than  such  as  is  conferred  by  the  or- 
der referred  to.  It  is  ordered  that  the  re- 
spondents, John  D.  Reulein  and  Katie 
Renleiu,  forthwith  restore  to  the  petition- 
er herein  tbe  care,  custody,  and  control  of 
said  Charles  Henry  Clark. 

Weconcnr:  Beatty.C.  J.;  De  Hatek, 
J.;  Harrison,  J.;  SaARPaTSLN,  J.;  Mo> 
Fabland,  J.;  Gauocttb,  J, 


(87  Cal.  CSl) 

Winn  v.  Shaw.   (No.  13.909.) 
(Supreme  Co^rt  of  CaUfomia.    Feb.  9,  1S9L) 

CODXTT  BOABD — PUKCHASB  OW  IiAKI* — NOTlCt — 

Injunction. 

1.  The  California  "County  Government  A(^" 
%  36,  snbd.  S,  confers  authority  on  the  board  of 
supervisors  to  purchase  real  estate,  but  provides 
that  no  such  purchase  shall  be  made  unless  a  no- 
tice of  such  intention  is  published  for  at  least 
three  weeks  in  a  newspaper  of  general  circala- 
tion  published  in  the  county,  describing'  tbe  prop- 
erty, and  naming  the  vendor,  the  price,  and  the 
time  for  completing;  the  purchase.  Held,  that  this 
is  mandatory,  and  without  such  publicatitm  the 
board  has  no  anthority  to  make  tbe  purchase. 

2.  A  tax-payer  may  maintain  a  suit  to  enjoin 
the  drawing  of  a  warrant  for  the  price  of  land 
purchased  without  the  publication  of  the  pre- 
scribed notice. 

3.  To  warrant  the  granting  of  such  injuoo- 
tion,  it  is  not  necessary  that  it  be  allied  or 
shown  that  the  county  <a  plaintiff  will  be  dam- 
aged if  the  purchase  is  completed,  or  that  the 
valueof  the  land  is  less  Uianuie  price  to  be  paid. 

In  bank.  On  rehearing.  For  former 
report,  see  ante,  344. 

Db  Haven,  J.  This  is  an  appeal  by  tbe 
defendant,  Shaw,  who  ia  the  auditor  of 
the  county  of  San  Benito,  from  a  Judgment 
enjoining  bini,  aa  such  audi  tor,  from  draw- 
ing a  warrant  of  aaid  county  in  favor  of 
one  Hodges.  The  court  found  that  the 
plaintiff  is  a  resident  elector  and  tax- 
payer in  the  county  of  San  Benito;  that 
the  board  of  supervisors  of  said  coanty 
made  an  order  declaring  their  intention 
to  purchase  from  one  Hodges,  for  tbe  snm 
of  $57)0,  a  certain  described  piece  of  land 
for  the  use  of  the  county,  and  directed  the 
clerk  to  give  notice  of  aaid  intention,  as 
required  by  law;  that  there  were  at  all 
times  two  newspapers  of  general  circula- 
tion published  In  aaid  county, but  said  no- 
tice of  intention  was  not  published  in  any 
newspaper  In  said  county;  that,  without 
such  publication,  the  board  of  supervis- 
ors, at  the  time  fixed  in  said  notice  of  In- 
tention, passed  an  order  to  purchase  said 
real  ^tate,  and  directed  tbe  appellant,  as 
auditor, to  drawhla  warrant  on  the  coun- 
ty treasurer  lor  the  aam  of  $550,  in  favor 
of  aaid  Hodges,  upon  tbe  delivery  of  a 
deed  conveying  tbe  title  to  said  land,  to 
be  approved  by  the  district  attomej ,  and 
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that  defeDdant  tbreatenB,  and  will,  nnlees 
restrained,  draw  aald  warrant.  In  accord- 
ance with  said'  order.  The  flndlnffn  fur- 
ther Bhow  that  In  January,  1890,  the 
board  of  supervieora  of  said  county  fixed 
the  price  of  nil  connty  advertlKlng  for  the 
ensuing  year  at  75  cents  per  square  for  the 
first  insertion,  and  25  cents  for  each  subse- 
quent Insertion.  Tn  March  following  the 
plaintiff  and  one  Shaw,  who  were  the  pro- 
prietors of  the  two  only  newspapers  pub- 
lished In  the  county,  entered  Into  an  afcree- 
ment,  adopting  a  uniform  schedule  of 
prices  to  be  eliarsred  by  them  for  advertis- 
ing and  printing,  stipulating  that  the 
same  should  "extend  to  all  county  work, 
and,  where  possible  and  necessary,  said 
county  work  shall  be  divided  as  equally 
between  the  two  offices  as  possible,  each 
receiving  a  profit  proportionate  to  the 
work  done."  By  this  agreemeut  said 
newspaper  proprietora  were  to  charge  for 
county  printing  $1.60  per  square,  first  in- 
sertion, and  75  cents  per  square  for  eech 
subsequent  insertion.  The  court  further 
finds  that  neither  of  'said  newspapers  was 
"willing"  to  publish  said  notice  of  Inten- 
tion tor  the  price  fixed  by  the  board  of  sn- 
pervisors,  "  but  they  were  at  all  times  wlll- 
iDg  and  able  to  publish  the  same  at  the 
rate  fixed  by  their  agreement. "  It  is  also 
averred  in  the  complaint,  and  not  denied 
in  the  answer,  "that  the  said  sum  of 
money  will  be  paid  by  the  treasurer  of  the 
said  county  of  San  Benito  to  said  J.  I. 
Hodges,  upon  receipt  of  said  warrant  and 
t!ie  delivery  of  said  deed, "  The  foregoing 
constitute  all  the  material  facts  necessary 
to  be  considered  In  glTlng  Judgment  on 
this  appeal. 

1.  The  county  government  act  pro- 
Tides  as  follows:  "Sec.  26.  The  boards  of 
supervisors  in  their  respective  counties 
have  Jurisdiction  and  power,  under  such 
limitations  and  restrictions  as  are  pre- 
ribribed  by  law :  »  •  •  (S)  To  purchase 
*  •  *  any  real  or  personal  property 
necpseory  for  the  useof  the  county,  *  •  * 
but  no  purchase  of  real  property  must  be 
made  unless  a  notice  of  the'iutention  of 
the  board  to  make  such  purchase,  describ- 
ing the  property  to'  be  purchased,  the 
price  to  be  paid  therefor,  from  whom  It  is 
proposed  to  be  purchased,  and  fixing  the 
time  when  tlie  board  will  meet  to  con- 
summate such  purchase,  shall  be  published 
for  at  least  three  weeks  In  some  news- 
paper of  general  circulation  published  In 
the  county,  or.  if  none  be  published  In  the 
county,  then  by  posting  such  notice,"  etc. 
This  provjeion  of  the  statute,  prescrib- 
ing the  niauoer  In  which  the  board  shall 
proceed  in  maijing  a  purchase  of  real 
property,  cannot  be  construed  as  simply 
directory,  but  such  provision  operates  as 
a  limitation  upon  the  power  of  that  body 
to  make  any  purchase  of  real  property, 
and  unless  the  publication  Is  made  as  di- 
rected the  board  has  ao  Jurisdiction  to  act 
at  all.  The  manifest  design  of  the  law  is 
that  notice  of  such  proposed  action  shall 
be  given  to  the  tax-payers  of  the  county 
whose  property  may  he  affected  by  such  a 
purchase,  so  that  by  remonstrance  or  pe- 
tition they  may  be  able  to  prevent  it,  or 
at  least  be  afforded  the  opportunity  to  be 
heard  In  the  matter,  and  we  have  no 


doubt  that  a  compliance  with  the  statute 
in  this  respect  Is  eflsentlal  to  the  Talldlty 
of  any  such  contract  ot  purchase.  It  Is 

urged,  however,  that  to  bold  this  provis- 
ion of  the  statute  mandatory  Is  to  place 
in  the  power  of  newspaper  publishers  to 
enter  into  illegal  combinations,  which  in 
effect  deprive  the  board  of  supervisors  of 
any  voice  In  the  matter  of  determining 
what  shall  be  paid  by  the  county  for  such 
publications,  or  of  exercising  any  Judg- 
ment in  relation  to  such  subject.  And  It. 
Is  argued  that  this  case  affords  an  Illustra- 
tion ol  the  manner  In  which  a  county  may 
be  subjected  to  the  payment  of  exorbitant 
charges,  or  else  cease  to  perform  such 
governmental  functions  as.  In  order  to  be 
l^ally  exercised,  require  published  notice 
at  some  stage  of  the  proceeding,  one  in- 
stance of  which  is  to  be  found  In  the  sec- 
tion of  the  county  government  act  relat- 
ing to  the  enactment  of  ordinances.  This 
Is  an  argument,  however,  whicn  could 
more  properly  be  addressed  to  the  lejjls- 
lature.  The  language  of  the  statute  un- 
der consideration  Is  plain,  and  the  court 
most  give  effect  to  it  as  It  la  written, 
and,  If  the  evllB  sngieestefl  are  likely  to 
fiowfrom  this  construction,  the  remedy 
must  be  by  legislative  action.  Doubtless 
the  law  could  be  amended  so  as  not  to  de- 
stroy Its  efficiency,  by  providing  that  the 
publication  may  be  made  in  any  paper 
circulating  in  the  county,  or  giving  the 
board  a  discretion  In  selecting  a  paper 
likely  to  give  notice. 

2.  The  appellant  contends  that  a  tax- 
payer cannot  maintain  an  action  In  this 
class  of  cases,  and  as  authority  for  thin 
position  refers  to  thecasea  of  Linden  v. Case. 
46  Cal.  174;  McCoy  v.  Briant.  53  Cal.  249; 
and*  Merrlam  v.  Supervisors,  72  Cal.  519, 
14  Pac.  Rep.  187.  While  there  is  some  gen- 
eral language  In  each  of  these  cases  which 
lends  support  to  the  contention  of  the  ap- 
pellant on  this  point,  still  they  are  on  the 
facts  distinguishable  from  this,  as  in 
neither  of  them  did  it  appear  thatthe rem- 
edy of  Injunction  vras  necessary  In  order  to 
keep  the  county  money  from  being  Ille- 
gally drawn  from  the  treasury.  But  he 
that  as  it  may,  we  are  of  opinion  that 
a  tax-payer  of  a  county  has  such  an  inter- 
est in  the  proper  application  of  funds  be- 
longing to  the  county  that  he  may  main- 
tain an  action  to  prevent  their  with- 
drawal from  the  treasury  in  payment  or 
satisfaction  of  demands  which  have  no 
validity  against  the  county.  The  weight 
ot  authority  seems  to  be  In  harmony  \i^th 
this  view.  Crampton  v.  Zabriskle,  101  TJ. 
S.  601:  2  Dili.  Mun.  Corp.  (4th  Ed.)  §5  914, 
922.  In  Foster  v.  Coleman,  10  Cal.  279,  the 
right  of  the  tax-payer  to  maintain  such 
an  action  seems  to  have  been  assumed; 
and  In  the  later  case  of  Shakespear  v. 
Smith,  77  Cal.  CSS,  2t)  Pac.  Bep.  294,  it  was 
held  that  a  tax-payer  of  a  school-dlBtrict 
could  compel  the  cancellation  of  an  lllegul 
warrant  drawn  upon  thesuperintendentof 
streets,  and  that  such  oCBcer  could.  In  the 
same  action,  be  restrained  from  drawing 
a  requisition  on  the  county  auditor,  as 
directed  by  such  Illegal  order. 

8.  It  Is  further  urged  that  there  is  no  ai- 
legatlon  or  finding  that  the  county  or 
plaintiff  will  suffer  any  damage  If  the 
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land  of  Hodges  ta  accepted  aod  paid  for; 
that  It  docs  not  appear  that  ItH  valne  la 
any  leas  than  thcprlee  agreed  to  be  paid  for 
tt.  But  tbe  question  here  is  not  wheth- 
er the  county  will  profit  or  lose  by  the 
transaction.  If  the  law  forbids  the  mak- 
Inff  of  such  a  contract,  nnless  preceded  by 
publication  of  the  notice  of  Intention  to 
make  It,  that  must  be  tbe  end  of  the  mat- 
ter, as  in  such  case  there  can  be  no  legal 
liubility  upon  the  part  ot  the  county  to 
pay,  and  tbe  object  of  this  action  Is  to 
prevent  an  illegal  payment  of  public  mon- 
ey. This  principle  was  applied  In  Shake- 
spear  T.  Kmlth,  supra.  In  that  case  It 
was  not  denied  that  the  school-district  was 
Jnstly  indebted  to  the  payee  In  tbe  order 
named, and  thecourtsald :  "Theonly  vice 
In  the  transaction  conslstB  In  its  allow- 
ance by  a  party  In  interest,  which  raines 
an  implication  of  fraud,  aud  renders  tlie 
order  void."  The  vice  ot  the  contract  In 
this  easels  that  It  was  made  without  au- 
tliortty  of  law.  and,  this  appearing.  It  is 
void.  There  are  other  matters  discuHsed 
In  the  brief  of  counsel,  but  we  have  not 
tbooght  it  necessary  to  dlecuRS  them. 
The  question  as  to  the  faliUlty  of  the 
contract  made  betw€^en  the  proprietors 
of  the  newspaperH  la  not  Involved  in  this 
case.   Judgment  affirmed. 

We  concur;  Bkatty,  C.  J. ;  McFAni-AND, 
J.;  Hakrison.  J.;  Paterson,  J.;  Sbaup- 
8TBIN,  J.;  Oabouttb.  J. 


01  Cal.  U9) 

Pico  V.  CoHN  et  al.  (No.  13,H92.)' 
(Supreme  Court  of  Col^omio.    Feb.  11, 1801.) 
Vacation  or  Dbcreb— Fraud— Bbibiso  WrrsBss. 

A  decree  will  sot  be  vacated  merely  be- 
osnse  tbe  prevaf  linn:  party  obtained  It  by  bribing 
a  witness  to  swear  falsely. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Lucie-nHhaw, Judaie. 

Anderson.  FitzgnraUl  A  Anderson  and 
Del  Va/fe  &  Monday,  for  appoHant.  A. 
Branson  and  Utepben  M.  White,  for  ro- 
spondents. 

Beatty,  C.  J.  This  is  a  suit  in  equity  to 
vacate  and  annul  a  final  decree  iu  another 
action  between  the  same  partiee  on  the 
ground  that  It  was  procured  by  fraud. 
The  superior  court  suutalncd  a  demurrer 
to  the  complaint,  and  thereupon  gave 
Judgment  for  the  defendants,  from  which 
the  plaintiff  appeals.  The  principal  quew- 
tlon  presented  by  tbe  appeal,  and  the  only 
question  we  6nd  It  necessary  to  cunsider, 
Is  whether  Che  complaint,  taken  as  true, 
presents  a  case  entitling  the  plaintiff  to 
tbe  relief  demanded,  or  to  any  relief.  It  is 
alleged  that  in  April,  1883,  theplalntitf  was 
owner  of  Beveral  parcels  of  real  estate  in 
Lor  Angeles,  then  worth  over  $200,000, 
and  of  still  greater  value  now.  Thot  one 
parcel  of  the  land  hud  been  sold  under  de- 
cree of  foreclosure,  and  the  time  for  re- 
demption was  about  to  expire.  That 
there  were  other  pressing  liena  resting 
upon  the  whole  property,  amounting, 
with  the  sum  necpHHary  to  redeem  the 
parcel  stilrl,  to  about  $()2,000  as  then  enti' 
mated.  That  plnintlU  was  an.YiouBly  en- 
deavorlng  to  raise  money  to  effect  sui'h  re- 

>  Rehearir gran  ted. 


demptlon  and  sare  bla  •property  from  sac* 
rifice.  That  one  B.  Cobn,  since  deceased, 
whose  administrator  Is  the  principal  de- 
fendant herein,  offered  to  loan,  and  did 
loan,  him  the  necessary  sum,  taking  for 
security  a  grant  absolute  In  terms  of  tbe 
incumbered  property.  TheconsideratioD 
expressed  In  the  deed  was  the  exact  sum 
at  which  the  liens  and  incumbrances  oo 
the  land  were  estimated,— $62,000.  The 
valne  of  the  land  was,  as  above  stated, 
over  $200,000.  Within  a  month  or  two 
after  the  execution  of  his  deed,  plaintlB 
tendertrd  Cohn  $05,000,  and  demanded  a 
reconveyance,  which  was  retU8e<l,  where- 
upon he  commenced  an  action  to  compel 
a  reconveyance,  alleging  In  bis  complaint 
that  his  grant  to  Cohn  was,  in  fact,  a 
mortgage  to  secure  a  loan.  Cohn  an- 
swered, alleging  that  the  transaction  was 
an  absolute  sale.  Upon  a  trial  of  this  U- 
siie  the  superior  court  found  for  the  plain- 
tiff, and  decreed  a  reconveyance  upon  pay- 
ment of  $103,000,  this  being  the  amount  of 
the  sum  orlginaily  advanced  by  Cohn, 
and  certain  additional  sums  which  be  was 
found  to  have  expended  subsequently  in 
the  compromise-and  settlement  of  other 
claims  against  the  property.  But  on  mo- 
tion of  the  defendants  in  that  action  the 
superior  court  ordered  a  new  trial  unlesK 
the  plaintiff  would  consent  to  a  modifica- 
tion of  the  findings  and  decree,  adding 
$3.''>,000  to  the  amount  to  be  paid  defend- 
ants upon  reconveyance  of  tbe  land;  and, 
the  plaintiff  failing  to  consent  to  such 
modification,  tbe  order  for  a  new  trial 
was  made  absolute,  and,  upon  appeal  of 
the  plaintiO,  was  affirmed  by  this  coorC- 
67  Cal.  7  Pac.  Rep.  6S0.  Thereupon  a 
new  trial  was  bad  In  the  Ruperior  court, 
but  before  a  different  judge,  who  found 
upon  the  principal  issue  in  favor  of  the 
defendants,  and  decreed  against  the  right 
of  redemption.  From  that  decree,  and  an 
order  denying  his  motion  for  a  new  trial, 
the  plaintiff  again  appealed  to  this  court, 
where  the  decree  and  order  were  affirmed, 
(78  Cal.  384,  20  Pac.  Rep.  706.)  upon  tbe 
ground  that,  tbe  evidence  being  conflict- 
ing, the  findings  of  the  lower  court  could 
not  be  dinturbed.  It  is  to  annul  the  de- 
cree so  affirmed  that  the  present  action  is 
brought,  and  the  fraud  by  which  it  was 
procured  Is  shown  by  aIlegnt!onB  in  sab* 
stance  as  follows:  At  the  date  of  the 
original  transaction  with  Cohn,  Pico  was 
an  old  man  over  SU  years  of  age,  unable 
to  flpeak  or  understand  the  Englisli  laa- 
guage,  unused  to  complicated  statements 
or  accounts,  easily  deceived,  and  in  great 
distress  and  trouble  regarding  his  busi- 
ness affairs.  Ue  confided  In  Cobn,  relied 
upon  him  Implicitly,  and  at  his  solicita- 
tion abstained  from  consulting  his  usual 
legal  advisers.  In  the  conduct  of  the  ne- 
gotiatioiiB  with  Cohn  the  only  other  per- 
son present  was  one  Pancho  Jobnsoa. 
who  knew  everything  that  took  place, 
and  well  knew  that  tbe  transaction  was 
a  loan  and  security,  and  not  a  purchasa 
and  conveyance  absolute;  and.  shortly 
after  the  execution  of  the  deed,  so  atated 
in  the  presence  of  Pico's  attorneys  and 
numerous  other  persona.  Relying  on 
Johnson's  knowledge  of  the  transaction, 
and  his  statements -concerning  It,  Ptev 
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called  him  as  a  witness  on  ttae  first  trial 
of  the  action  to  redeem,  when,  instead  uf 
testifyinK  that  the  tranaoctloh  was  aloan 
and  mortgage,  he  testified  that  it  was  a 
sale  and  absolute  conveyance;  but,  in 
spite  ol  his  adverse  teetlmouy,  the  court, 
as  above  shown,  found  for  the  plnintlff. 
Before  the  cause  came  on  for  trial  a  sec- 
ond time,  Joiinson  was  dead;  but  his  tes- 
timony, as  elven  on  the  first  trial,  had 
been  reduced  to  writing,  and  was  on  file 
among  the  papers  In  tlie  case.  Plaintiff 
and  his  cunnsel  knew  that  this  testimony 
was  false  In  Its  general  statement  to  the 
eiTect  that  the  conveyance  to  Oohn  was 
absolute,  and  they  suspected  that  Cohn 
had  brlbetl  the  witness  to  so  testify;  but 
they  had  no  evidence  ot  soch  bribery,  al- 
though they  had  used  the  utmost  diligence 
to  discover  It.  Upon  mature  considera- 
tion, they  decided  at  the  second  trial  to 
put  In  evidence  the  written  transcript  of 
Johnson's  testimony  at  the  first  trial. 
Aoiong  their  reasons  for  di>lng  so  were 
the  following:  Other  testimony  in  the 
case  showed  that  Johnson  was  present 
during  the  negotiations  between  Pico  and 
Cohn,  not  only  as  Interpreter,  but  as  the 
particular  friend  and  adviser  of  the  form- 
er; and  counsel  for  plaintllt  feared  that 
by  omitting  to  offer  Johnson's  testimony 
they  would  Incur  the  odium  of  suppress- 
ing evidence  Ifnown  to  exist,  whereas  by 
putting  It  before  the  court  they  would 
hove  the  advantage  of  some  facts  that 
they  could  prove  by  no  other  witness. 
They  would  have  his  admission  ol  other 
facts  Inconsistent  with  the  theory  of  a 
sale.  The  court  would  see  that  he  was 
hostile  to  Pico,  and  be  could  be  contra- 
dicted by  proof  of  his  statements  made  in 
the  presence  of  others.  Without  going 
more  fully  into  the  reasons  which  indoced 
counsel  for  plaintiff  to  submit  the  testl- 
mony  of  Johnson  to  the  consideration  of 
the  court  on  the  second  trial  of  the  former 
action,  we  content  ourselves  with  saying 
that  the  allegations  otthecomplalntshow 
that  the  course  pursued  by  them  was,  un- 
der the  circnnistances.  wise  aud  proper,  it 
not  absolutely  necessary.  But,  contrary 
to  their  expectations,  tlie  court  believed 
bis  false  testimony,  and  for  that  reason 
tolone  decided  against  the  plaintiff.  In 
support  of  this  conclusion,  the  complaint 
sets  out  the  substance  of  all  the  testimony 
ot  Cohn  and  Pico,  and  In  detail  the  ma- 
terial portions  of  Johnson's  testimony, 
from  which,  with  other  averments,  it  ap- 
pears that  bnt  tor  Johnson's  positive  per- 
jury and  suppression  ot  the  truth  thejudg- 
meut  here  iu  question  would  nothave  been 
given.  Th'.s  being  shown,  It  is  next  al- 
leged that,  after  the  final  afllmiauee  ot 
that  Judgment  by  this  court,  plaintiff 
made  the  discovery  that  Cohn  had  paid 
Johnson  $3,000  to  testify  falsely.  The 
particulars  ot  this  bribery  and  Its  discov- 
ery are  detailed  in  the  complaint,  and 
rIiow  that  on  the  very  morning  that  John- 
son gave  his  testimony  Cohn  placed  $2,000 
in  the  hands  of  one  Forbes,  with  dirce- 
tlouH  given  in  Johnson's  presence  to  pay 
It  to  him  If  he  testified  to  an  absolute  sale, 
nnd  that,  immediately  after  he  had  so  tes- 
tified, he  demanded  and  received  the 
money. 


It  is  averred,  and  we  tfalnlt  sufficiently 
shown,  that  upon  proof  of  these  facts 
there  is  a  reasonable  certainty  that  plain> 
tiff  would  upon  another  trial  gain  his 
cause.  Such  being  the  case,  Is  plaintiff  en- 
titled to  a  decree  vacating  and  annulling 
the  former  decree  on  the  ground  that  It 
was  procured  by  fraud?  After  a  careful 
and  extended  examination  ot  the  authori- 
ties, we  are  constrained  to  answer  this 
question  In  the  negative.  That  a  former 
Judgment  or  decree  may  be  set  aside  and 
annulled  for  some  frauds  there  can  tH>  no 
question,  but  it  must  be  a  fraud  extrinsic 
or  collateral  to  the  questions  examined 
and  determined  in  the  action.  And  we 
think  It  is  settled  beyond  controversy 
that  a  decree  will  not  be  vacated  mertdy 
because  it  was  obtained  by  forged  docu- 
ments or  perjured  testimony.  The  reason 
of  this  rule  Is  that  there  must  be  an  end  of 
litigation:  aud  when  parties  have  once 
submitted  a  matter,  or  have  liad  the  op- 
portunity ot  submitting  it,  tor  Investiga- 
tion and  determination,  and  when  they 
have  exhausted  every  means  for  review- 
ing such  determination  In  the  same  pro- 
ceeding. It  mu^t  be  regarded  as  final  and 
conclusive,  unless  It  can  be  shown  that  the 
Jurisdiction  ol  the  court  has  been  Imposed 
upon,  or  that  the  prevailing  party,  by  , 
some  extrinsic  or  collateral  fraud,  has 
prevented  a  (a|r  submission  ot  the  contro- 
versy. What,  then,  la  an  extrinsic  or  col- 
lateral fraud,  within  the  meaning  of  this 
rule?  Among  the  Instances  given  In  the 
books  are  such  as  these :  Keeping  the  nn- 
successtul  party  away  from  the  court  by 
a  false  promise  of  a  compromise,  or  pur- 
posely keeping  him  in  ignorance  of  the 
suit;  or,  where  an  attorney  fraudulently 
pretends  to  represent  a  party,  and  con- 
nives' at  his  d^eat  or,  being  regularly  em- 
ployed, corruptly  sella  oat  bis  client'sln- 
terest.  D.  S.  v.  Throckmorton,  98  U.  S. 
65,  6<t,  and  authorities  cited.  In  all  such 
instances  the  unsuccessful  party  Is  really 
prevented  by  the  fraudulent  contrivance 
of  his  adversary  from  having  a  trial;  but 
when  he  has  a  trial  he  must  be  prepared 
to  meet  and  expose  perjury  then  and 
there.  He  knows  that  a  false  claim  or  de- 
fense can  be  supported  In  no  other  way; 
that  the  very  object  ot  the  trial  is.  If  pos- 
sible, to  ascertain  the  tmth  from  the  con- 
flict of  the  evidence,  and  that  necessarily 
the  truth  or  falsity  of  the  testimony  must 
be  determined  In  deciding  the  Issue.  The 
trial  is  his  opportunity  for  making  the 
truth  appear.  It,  unfortunately,  he  tails, 
being  overi>ome  by  perjured  testimony, 
and  if  he  likewise  tails  to  show  the  injust- 
ice that  has  been  done  him,  on  motion  for 
a  new  trial,  and  the  Judgment  is  afhrmed 
on  appeal,  he  Is  without  remedy.  The 
wrong,  In  such  case,  Is,  of  coui-se,  a  most 
grievous  one.  and  no  dOubt  the  legis- 
lature and  the  courts  would  be  glad  to 
redress  It  it  a  rule  could  be  devised  that 
would  remedy  the  evil  without  producing 
mlscbiels  far  worse  than  the  evil  to  be  reme- 
died. Endless  litigation,  in  which  noth- 
ing was  ever  finally  determined,  would  be 
worse  than  occasional  miscarriages  of  jus- 
tice; and  so  the  rule  Is  that  a  final  Judgment 
cannot  be  annulled  merely  because  It  can 
be  shown  to  have  been  based  on  perjured 


Digilized  by 


Google 


972 


PACIFIO  BEFOBTEB,  Vol.  25. 


(CaL 


testimony;  for,  if  this  could  be  done  once, 
It  could  be  done  again  and  aga\a,  aU  in- 
Snltum.  But  counsel  for  appellant  seek 
to  diBtinguinta  this  casefrom  those  In  which 
It  has  been  held  that  a  judgment  will  not 
be  Het.aslde  by  reason  of  its  being  based 
upon  forged  docaments  or  perjured  testi- 
mony. They  say  that  the  fraud  commit- 
ted by  Cohn  was  the  bribing  ol  Johnson ; 
that  this  was  collateral  and  extrinsic; 
that  it  was  not,  and  could  not  have  been, 
the  subject  of  investigation  at  the  trial  of 
the  original  action.  We  du  not  tbinlt 
this  distinction  can  be  maintained.  The 
fraud  which  Cohn  committed  was  the  pro- 
duction of  perjured  evidence  In  support  of 
his  defense.  The  means  by  which  he  In- 
duced the  witness  to  swear  faleely  was 
but  an  incident.  It  maybe  safely  asserted 
that  a  witness  does  not  often  deliberately 
perjure  himself  without  being  induced 
thereto  by  some  fraudulent  or  corrupt 
practice  on  the  part  of  him  who  gets  the 
advantage  of  the  perjury.  It  is  a  matter 
of  indifferfince  what  particular  Form  such 
corrupt  practice  takes.  The  evil  and  the 
wrong  Is  in  the  perjury  which  follows.  In 
this  case  the  truth  of  Johnson's  evidence 
was  necessarily  drawn  In  qui>etinn  at  the 
trial,  and  determined  by  the  decision  of 
the  court;  and  all  that  has  since  been  dis* 
covered  Is  anotherltem  of  testimony  bear- 
ing on  that  point.  We  cnonot  find  any 
substantial  ground  upon  wlilch  this  case 
can  be  distinguished  from  U.  S.  v.  Throck- 
morton, supra.  The  decision  in  that  case 
has  been  approved  by  this  court  as  re- 
cently as  In  r»  Griffith,  84  Cal.  lia,  23  Pac. 
Rep.  528  and  24  Pac.  Rep.  381.  The  follow- 
ing decisions  of  this  court  are  alHO  in 
point:  Allen  T.Currey.  41  Cal. 821:  Mining 
Co.  T.  Mitchell ,  59  Cal.  176.  Many  other  au- 
thorities to  the  same  effect  are  cited  in  the 
brief  for  respondents.  On  the  other  hand, 
the  ease  of  Lnithe  v.  McDonald,?  Kan. 
254,12  Kan.  340,  directly  supports  the  posi- 
tion of  appellant,  asdoes  the  case  of  Fabril- 
lus  V.  Cock,  3  Burrows,  1771.  The  cases  of 
Vcrplanck  v.  Van  Bnren,  76  N.  T.  247.  and 
Dringer  v.  Railway  Co.,  42  N.  J.  Eq.  573, 
S  Atl.  Rep.  811,  contain  expressions  which 
seem  to  imply  the  same  doctrine,  but  they 
do  not  directly  support  it.  Other  cases 
cited  by  appellant  are  less  in  point.  We 
think,  on  the  whole,  that  it  is  settled  by 
the  great  weight  of  authority  that  the 
plaintiff's  action  cannot  be  maintained, 
and  that  the  Judgment  of  the  superior  court 
must  be  affirmed.   So  ordered. 

We  concur:  McFarl^lnd,  J.;  Sharp- 
8TEIN,  J.;  Patbrbun,  J. 


(8g  Cal.  8) 

LiND  et  al.  V.  Closs.  (No.  13,379.) 
(Supreme  Court  of  California.   Feb.  11, 18B1.) 
Rape— Civu-  Action— Evidekob. 
The  complaint  in  an  action  by  husband 
and  wife  alleged  that  defendant  forcibly  assault- 
ed the  wife,  and  had  sexual  intercourse  with  her 
against  her  will.    She  testified  that  defendant 
forcibly  got  into  bed  with  her,  and  assaulted  her, 
but  did  not  have  connection  with  her,  and  that 
she  was  made  sick  and  so  remained  for  more  than 
a  month,  but  she  did  not  tell  her  husband  of  the 
occurrence  until  10  days  after  it.   Defendant  tes- 
tified QiAt  be  had  connection  with  her  on  that  oc- 
CB^on  and  aabsequently,  bat  each  time  with  her 


consemt  He  also  testified,  without  being  contra- 
dicted, that  two  days  afterwards  he  took  her  to 
the  railroad  station  at  her  request,  and  that  she 
asked  him  to  call  on  her  at  S.,  whither  she  was 
going.  He  further  testified  that  afterwards,  in 
the  presence  ot  a  third  person,  he  stated  to  her 
that  he  had  had  oonnecttoa  with  her  with  her 
coubent,  and  that  she  did  not  deny  it.  Thia  third 
person  was  io  court,  but  did  not  testi^,  and  the' 
wife  did  not  contradict  defendant  on  this  poinL 
Held,  that  the  evidence  would  not  sost^n  a  ver- 
dict for  plaintiffs. 

In  bank.  Appeal  from  superior  coart. 
Placer  county ;  B.  F.  Mvebs,  Judge. 

F.  P.  Tattle,  (Grure  h.  Jobnaoa,  ot 
counsel,)  for  apEMllant.  J,  J}.  Sullivan 
and  J,  M.TulwmileFt  for  respondents. 

Per  Curiam.  When  this  cause  was  In 
department  1  the  following  opinion  was 
prepared  by  Commissioner  Beix'hbr.  It 
is  hereby  adopted  by  the  court  in  bank, 
and  for  the  reasons  therelnsta ted  tbejudg- 
ment  and  order  of  the  superior  court  am 
reversed,  and  the  cause  remanded. 

"The  facta  stated  in  the  complaint  are 
these:  The  plalutiffs  were  husband  and 
wife,  and  on  or  about  the  26th  day  of  Oc- 
tober, 1887,  at  their  residence  In  the  town 
of  Auburn,  Placer  county,  '  the  defendant 
wickedly,  maliciously,  and  violently  as- 
saulted said  Johanna  Llnd,  one  of  the 
plaintiffs  herela,  by  Jumping  opon  ber 
while  she  was  in  bed,  and  holding  her 
down,  and,  wlllfnlty  contriving  and  In- 
tending to  Injure  plaintiffs,  defendant  did 
then  and  there  ravish  and  carnally  know 
said  Johanna  Lind,  without  her  consent 
and  against  her  will,  whereby  she  was 
made  sick  and  sore  In  body,'  etc..  to  the 
plaintiffs'  damage  In  the  sum  of  $50,000. 
The  answer  denies  that  defendant,  at  the 
time  named  In  the  complaint,  or  at  any 
time,  violently  or  wickedly  or  malicIoDsly 
or  at  all  assaulted  the  plaintiR  Johanna, 
or  that  he  Jumped  npon  her  or  held  her 
down,  or  that  he  ravished  her  or  carnally 
knew  her  against  her  consent  or  against 
ber  will,  and  denies  that  she  was  made 
sick  or  sore  In  body,  or  that  by  reason  of 
the  premises  plaintiffs  had  suffered  dam- 
ages in  the  sum  of  $60,000,  or  in  any  oth- 
er sum.  The  case  was  tried  before  a  jury, 
and  a  verdict  returned  for  $2,500  dam- 
ages, fur  which  judgment  was  entered. 
The  defendant  moved  for  a  new  trial  upon 
the  ground,  among  others,  that  the  ver- 
dict was  not  Justified  by  the  evidence,  and 
bis  motion  was  denied.  The  appeal  la 
from  the  Judgment  and  order. 

"The  plaintiff  Johanna  was  called  as  a 
witness,  and  testified  that  she  was  bom 
in  Germany  and  hud  been  married  about 
six  years;  that  she  was  married  in  Con- 
necticut, and  about  a  year  thereafter  came 
to  California:  that  In  April,  1887.  she  and 
her  husband  went  to  defendant's  place, 
and  worked  for  bim  for  one  month ;  that 
they  then  left,  but  after  about  three 
months  the  husband  again  worked  for  de- 
fendant for  one  month ;  that  in  Septem- 
ber, 1S87.  they  went  to  live  In  a  house 
known  as  the  '  Collins  House,*  and  about 
fifteen  minutes'  walk  from  defendant's 
house;  and  that  on  the  morning  of  Octo- 
ber 18th  the  husband  wentto  Son  Francis- 
co, leaving  the  witness  alone  with  her 
two  children.   What  'afterwai*dB  occurred 
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the  witneBS  relates  as  foHowe:  'When 
evening  came  I  put  the  children  to  sleep, 
and  I  locked  my  door,  and  then  I  sat 
down  to  write  a  letter.  Before  I  went  to 
bed  I  went  again  to  see  it  the  doors  and 
windows  were  fastened  tiglit.  I  then 
went  to  bed.  I  could  not  sleep.  I  was 
afraid,  and  very  near  midnight  I  heard 
somebody  knock.  Somebody  came  then 
to  the  house  and  knocked  several  times, 
and  asked  If  Mr.  LInd  was  at  home.  I 
didn't  answer  the  first,  but  then  he 
knocked  again  and  said.  "  Mrs.  Lind,  open 
the  door.  1  want  to  come  in  to  you;" 
and  I  could  hear  then  right  away  it  was 
Mr.  Closa,  and  I  said,  "No,  sir,  Mr. 
CloBs;"  I  was  not  goinic  to  open  the 
door.  "If  you  want  to  see  me,  come  to- 
morrow," — I  would  be  at  home;  and  he 
went,  and  it  was  only  a  minute  and  I 
heard  something;  at  the  back  door,  and  in 
a  minute  he  stood  in  my  sleeping-room 
where  I  was  lying  with  my  children,  and 
he  said  that  I  should  make  room  lor  him 
tn  the  bed,  so  he  miffht  come  Into  bed  to 
me,  and  I  tuld  him  I  would  not  let  him 
come  in  the  bed ;  and  he  said  I  should  not 
bf  particular,  and  that  1  was  such  a  fun- 
ny woman.  I  was  not  like  other  women 
he  bad'  ever  known  In  his  life.  And  so  in 
that  time  be  had  his  clothes  off,  and  he 
Jumped  right  into  bed,  and  I  put  my  little 
baby  on  the  side,  because  I  wanted  and 
needed  both  my  hands;  and  he  took  off 
the  quilt,  and  he  tried  to  do  several  things. 
He  took  hold  of  me,  and  was  trying  to  do 
what  he  wanted.  I  struggled  with  him 
fifteen  or  twenty  minutes.  I  told  him  he 
should  leave  uie,  and  that  I  should  make 
It  hot  tor  him,  and  so  at  last  he  got  oat 
of  the  bed,  and  dressed  himself,  and  went 
away.  I  didn't  rest  any  that  niglit,  and 
in  the  morning  whs  sick,  and  remained 
sick  two  or  three  days.  My  husband 
ctvme  home  the  next  day,  and  I  was  sit- 
ting there  sick  when  he  came  home,  and 
the  next  day  after  that  we  pac|ied  up.  and 
the  third  day  we  went  to  San  Francisco, 
and  I  got  sicker  and  sicker.  Was  sick  a 
month  after  that.  I  had  pains  all  over, 
and  brain  fever;  pains  in  my  head.'  And 
on  cross-examination  the  witness  said :  'I 
went  to  bed  on  this  night  about  9  or  10 
o'clock.  My  bedroom  Is  a  front  room. 
To  get  Into  my  bedroom  a  person  coming 
In  the  back  door  would  have  to  pass 
through  two  rooms.  Before  CIoss  came 
in  he  knocked  at  the  bedroom  window 
several  times.  I  heard  a  noise  at  t'.ie  back 
door,  and  in  a  moment  Closs  was  in  the 
room.  The  door  opened  with  very  little 
noise.  1  heard  no  crashing  sound.  1  ex- 
amined the  lock  afterwards,  and  there 
was  nothing  broken.  There  was  a  liglit 
In  the  bedroom.  I  had  my  twoebildren  In 
bed  with  nie,  oneoneachsideofnie.  When 
Closs  came  In  I  said  to  him,  "You  have 
no  business  here,"  and  that  he  should 
walk  right  out.  He  commenced  talking 
to  me,  and  while  he  was  talking  he  was 
taking  bis  clothes  off.  He  disrobed  en- 
tirely down  to  his  undershirt.  I  remained 
iu  bed  all  the  time.  As  quick  as  he  had 
his  clothes  oR  he  Jumped  Into  the  bed, 
threw  the  bedclothes  over,  and  lifted  up 
my  clothes.  We  did  not  wake  the  chil- 
dren up.  I  was  pusblns  him  away  from 


me.  He  did  not  beat  or  strike  me.  He 
did  not  accomplish  his  purpose.  He  then 
got  up,  dressed,  and  went  away.  He 
didn't  hurt  me,  but  tried  to  keep  me 
down.  In  the  latter  part  of  Octobei". 
about  ten  days  after  it  occurred,  I  told 
my  husband.  I  told  my  husband  just  asl 
have  stated  here.  After  talking  with  my 
husband  be  said  he  would  fix  Closs,  and 
he  would  demand  tl,000  from  Closs;  and 
I  sat  down  and  wrote  a  letter  to  Closs 
deiuanding  $1,000.  I  first  went  to  a  law- 
yer about  it  iu  January,  1SS8.  Closs  called 
on  me  while  1  was  In  San  Francisco, 
about  three  weeks  after  this  trouble.  He 
called  again  between  Chiistmas  and  Now 
Year's,  and  saw  my  husband  aud  myself. 
He  called  on  nie  and  my  husband  at  those 
times  in  San  Francisco  to  try  to  settle.' 

"The  defendant  was  a  witness  in  his 
own  behalf,  and  testified  that  he  had  a 
ranch  of  eighty  acres,  about  one  mile  from 
the  town  of  Auburn,  on  which  he  had  re- 
Bided  lor  about  four  years ;  that  in  Febru- 
ary, 1887,  he  desired  help  on  his  ranch,  and 
advertised  for  it;  that  In  answer  to  the 
advertisement  the  plaintiffs  came  to  his 
ranch,  and  the  wife  went  to  doing  house- 
hold work  and  the  husband  outside  work 
for  him;  that  they  then  left,  and  moved 
into  the  *  ColliDa  House,'  which  was  about 
ten  minutes'  walk  from  his  house.  He 
then  says:  'In  October  she  told  raefaer 
husband  was  going  to  San  Francisco.  I 
went  to  her  house  about  half-past  ten  or 
eleven  o'clock.  I  did  not  know  whether 
Llnd  had  returned  ornot..  I  knocked  ut 
the  window,  and  asked  if  LInd  was  theie, 
and  I  asked  her  to  let  me  come  in,  and  she 
told  me  first  to  go  away  and  come  to- 
morrow. Mrs.  LInd  told  me  that  he  was 
not  there,  and  then  I  went  around,  and 
went  In  by  the  open  back  door.  *  *  • 
The  door  was  not  locked.  I  was  not 
obliged  to  put  my  shoulder  to  the  door,  aud 
made  no  unusual  effort  to  get  in.  Wheu 
I  lifted  the  thumb-latch  the  door  opem^d 
readily.  {  went  in  the  bedroom,  and  Mrs. 
Liua  picked  up  a  child  which  was  in  the 
bed,  aud  put  It  In  an  adjoining  bed.  I  un- 
dressed myself  and  stayed  there  a  couple 
of  hours.  Mrs.  Lind  asked  me  to  come 
back  the  following  day.  Isawherne.vt 
day  and.  the  day  alter,  and  she  was  not 
sick  at  all.  Mrs.  Lind  asked,  me  for  the 
use  of  my  buggy  to  go  to  the  station,  and 
I  myself  took  Mrs.  Lind  to  the  depot  in 
the  buggy  the  second  day  after  this  night. 
She  Kave  me  heraddress  In  San  Francisco, 
and  invited  me  to  call  when  I  went  down. 
I  went  to  see  herln  San  Francisco,  and  stie 
there  told  me  that  her  husband  had  sus- 
picioued  something,  and  she  had  tuld  him 
only  of  this  one  night  when  he  was  away, 
and  that  her  husband  was  mad,  and  X 
should  give  him  a  few  dollars.  I  saw  Mrs. 
Liud  in  the  presence  bt  Mr.  Sullivan,  and 
there  told  her  that  she  knew  I  never  had 
used  any  violence,  and  that  it  was  all 
done  with  her  will.  She  admitted  that. 
She  then  said  she  wouldn't  like  to  go  to 
Auburn,  and  If  I  would  pay  $500  she 
would  not.  I  never  used  any  violence  on 
her,  and  never  made  any  assault  upon  her. 
Everything  was  done  with  her  will  and 
consent.' 

"  The  husband  was  cidled  as  a  witness 
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lu  rebuttal  and  testified:  'Had  aeon ver- 
Ration  with  CIobb  abont  Chriatmae,  1887, 
and  he  told  me  about  having  connection 
with  her  on  the  night  ot  October  18, 1887, 
and  that  he  bad  never  done  bo  before.' 

"This  was  substantially  all  the  testi- 
mony In  the  case,  and  the  question  Is,  did 
It  juotify  the  verdict?  The  court  Instruct- 
ed the  Jury  that  the  complaint  charged  a 
violent  assault  made  by  defendant  upon 
the  person  ot  Mrs.  Lind,  and  that  she  was 
debauched  against  her  consent  and  will ; 
that  the  case  turned  upon  the  question  of 
violence,  and  that  if  violence  was  used,  as 
charged,  then  they  should  find  for  the 
plaintiffs;  but  that  if  no  violence  was 
used,  the  connection  being  with  her  con- 
sent, then  the  verdict  should  be  for  defend- 
ant. The  instructioDS  wei*e  the  taw  ot  the 
case,  so  fur  as  the  jurors  were  concerned, 
and  they  were  bound  to  follow  therai 
vrhetber  they  deemed  them  correct  or  not. 
As  to  whetlier  violence  was  used  or  not, 
the  testimony  was  conflicting.  Mrs.  Lind 
stated  positively  that  violence  was  used, 
and  the  defendant  stated  equally  positive- 
ly that  It  was  not.  If  the  case  had  been 
rented  on  th\n  conflict  alone,  the  Judgment, 
under  a  well-settled  rule,  would  have  to 
be  affirmed.  But  other  facts  and  circum- 
stances appeared  which  seem  to  us  to  mili- 
tate strongly  against  the  truthfulness  of 
Mrs.  Lind's  statements.  The  following 
examples  may  be  noted :  She  testified  that 
defendant  did  not  accomplish  his  purpose, 
and  that  she  told  her  husband  about  the 
matter  as  she  liad  told  It  in  court^and  yet 
the  complaint,  which  was  verified  by  the 
husband  and  filed  In  February  following, 
charges  that  he  did  accomplish  his  pur- 
I)OBe,  and  this  defendant  in  effect  admitted 
both  In  his  answer  and  testimony.  How 
Is  this  discrepancy  to  be  accounted  for? 
She  further  testified  that  she  did  not  tell 
her  husband  of  the  outrage  which  she  had 
suffered  for  ten  days,  though  she  was 
made  sick  by  It,  and  so  continued  for  a 
considerable  time.  Is  It  probable  that  a 
woman  would,  under  such  circumstances, 
remain  silent  so  long  in  the  presence  of  her 
husband?  The  defendant  testified  that 
two  or  three  days  after  thealleged  offense, 
witen  Mrs.  Llud  was  about  to  leave  for 
Ban  FranclHCO,  she  asked  him  for  the  use 
of  his  buggy  to  go  to  thestatlon.and  that 
betook  berto  the  depot  In  hisbuggy ;  and 
tills  is  not  denied.  K'ow,  is  it  conceivable 
that  a  woman,  who  had  been  treated  as 
it  is  claimed  she  had  been,  would  so  soon, 
ask  or  acce;)t  such  favors  from  the  man 
who  had  committed  the  wrongs  against 
her?  Defendant  further  testified  that 
Mrs.  Lind  gave  him  her  address  In  San 
Francisco,  and  Invited  blm  to  call  on  her 
there;  and  this  Is  not  denied.  Now,  Is  It 
possible  that  she  would  have  done  so  if 
she  had  been  assaulted,  as  stated,  two 
days  before?  Again,  defendant  testified 
that  on  one  occasion,  when  he saw  Mrs. 
Lind  in  San  Francisco,  he  told  her,  In  the 

Eresence  of  Mr.  Sullivan,  that  she  knew  he 
ad  never  used  any  violence,  and  she  so 
admitted.  Now  this  statement  was  either 
true  or  false.  If  true,  it  shows  that  the 
plaintiffs,  under  the  instructions  ot  the 
court,  were  not  entitled  to  recover.  But 
It  was  not  denied,  though  she  and  SuUivau 


must  have  been  in  court,  and  If  nntrae 
presumably  would  have  denied  it.  It  has 
been  several  times  held  In  this  state,  where 
the  accused  parties  had  been  convicted  of 
rape  on  the  testimony  of  the  complainant 
alone,  and  under  clrcnmstanees  tending 
to  throw  discredit  upon  her  testimony, 
that  the  Judgments  should  be  reversed; 
the  court  saying  that  *  a  con  vlctlon  upon 
such  evidence  would  be  a  blot  upon  the 
Jurisprudence  of  the  country  and  a  libel 
upon  Jury  trials,'  and  that  *the  ends 
of  Justice  demand  that  the  cause  shall  be 
tried  anew.'  People  v.  Bensron,  6  Cal.  221 ; 
People  V.  Hamilton,  46  Cal.  MO;  People  v. 
Brown,  47  Cal.  447;  People  v.  Ardaga,  51 
Cal.  371.  We  think  these  cases  In  point 
here,  and  that  the  ends  of  justice  require 
that  this  case  be  tried  anew.  We  there- 
fore advise  that  the  Judgment  and  order 
be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

"I  concur:  Foote,  C* 


  (88  Cal.  M) 

In  re  Ah  Yod.  (No.  20,7e0.) 
(Supreme  CouTt  of  California,  Feb.  18, 1891.) 
FowERS  OF  Supervisors  —  Visitiitq  Disobseklt 

HOUSB— EXCEBBIVB  PUSISHKEST. 

1.  Where  the  legislature  confers  upon  Uie 
board  of  supervisors  the  power  to  determine  the 
penalties,  specifying  a  maximnm  limit,  which 
shall  be  incurred  for  ttie  breach  of  its  regula- 
tions, the  board  must  itself  designate  the  poialtj' 
for  each  offense,  and  not  leave  it  to  the  discre- 
tion of  the  Judge. 

2.  St.  Cal.  1861,  p.  m,  giving  the  board  ol 
supervisors  of  the  city  and  coanty  of  San  Fran- 
cisco power  to  determine  the  penalties  for  breach 
of  its  regulations,  with  the  maximnm  limit  of 
$1,000,  or  six  months'  imprisonment,  or  both, 
does  not  authorize  the  maximum  penalty  for  vlo* 
lation  of  every  r^n^i&tion.  The  penalty  most  be 
reasonable,  with  reference  to  the  offense,  and 
section  88  of  order  1587,  aa  amended  by  order 
1955,  of  the  board  of  supervisors,  leavins  it  to  the 
discretion  of  the  jndge  to  fix  the  ponisnment  for 
visiting  a  house  of  111  fame,  witb  a  mazimom 
limit  of  tl,000  fine,  or  Imprisonment  not  exceed- 
ing six  months,  or  botli,  since  It  gives  the  Jndge 
power  to  fix  an  unreasonable  ponishment  tot  the 
offense,  is  void. 

In  bank.   Habeas  corpus. 
L.  E.  Phillips,  for  petitioner.  WiUiRm 
S.  Barnes,  Dlst.  Atty^,  for  respondent. 

Haiirison,  J.  The  petitioner  was  con- 
victed in  the  police  court  of  the  city  and 
county  of  San  Francisco  of  a  misdemean- 
or, for  visiting  a  house  nf  ill  fame,  and  on 
the  7th  day  ot  March,  1890,  was  sentenced 
"to "pay  a  fineof  four  hundred  dollars. and, 
in  default  ot  payment  thereof,  that  he 
be  imprisoned  tn  the  county  Jail  ol  said 
city  and  county  at  the  rate  of  one 
day  for  each  one  dollar  of  fine  until  said 
fine  is  satlstled."  Under  a  commitment 
issued  upon  this  Judgment  he  was  im- 
mediately taken  Into  the  custddy  of  the 
sheriff,  and  has  since  that  day  t>een  con- 
fined In  the  county  Jail  of  San  Francisco. 
Section  83  of  order  No.  1587.a8  amended  by 
order  No.  10^,  of  the  board  of  supervlsom 
of  the  city  and  county  of  San  Francisco, 
under  which  his  conviction  was  had.  Is  as 
follows:  "It  shall  be  unlawful  for  any  per- 
son in  the  city  and  county  of  San  Fran- 
cisco to  keep  or  maintain,  or  become  nn 
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lD.niate  of,  or  a  visitor  to,  or  in  any  man- 

ner  to  contribute  to  tbe  support  of,  any 
disorderly  tiuusc,  or  houses  of  ill  fume,  or 
place  for  ttie  practice  of  gamblinie,  or 
knowingly  iet  or  underlet,  or  transfer  tbe 
poBsession  of.  any  premiues  for  use  by  any 
person  for  any  of  said  purpuses.  Every 
person  who  shall  violate  any  of  the  pro- 
visions of  this  section  shall  be  deemed 
Kollty  of  a  misdemeanor,  and  punished  by 
a  flue  of  not  less  tbau  twenty  dollars,  or 
Imprisonment  not  less  than  ten  days." 
The  maximum  amount  of  the  punishment 
for  this  offense  is  not  defined,  but  Is  left 
to  tbe  discretion  of  tbe  court,  except  as  It 
is  gualified  by  the  provisions  of  section  1 
of  order  1587,  which  reads  as  follows: 
"Any  person  violating  any  of  the  provis- 
ions of  this  order  shall  bedeemi-d  Ruilty  ol 
a  misdemeanor,  and  be  punished  by  a 
floe  not  exceeding  one  thousand  dollars, 
or  imprisonmentnotexceeditigsix  months, 
or  by  both  such  fine  and  imprisonment, " 
Construing  these  two  sections  together 
as  defining  the  extent  of  the  punishment 
of  tbe  offense,  it  results  that  the  ordinance 
provides  that  the  penalty  for  visiting  a 
house  of  ill  fame  shall  not  be  less  than  $20, 
Dor  more  tlian  $1,000.  Municipal  ordi- 
nances must  be  reasonable,  and  tlib  penal- 
ties prescribed  for  their  violation  most 
also  be  reasonable  as  well  as  dolin)t«.  It 
Is  not  essential,  however,  that  the  precise 
amount  of  the  penalty  for  each  oftcuHO 
shall  be  designated  in  the  ordinance.  It  is 
euflicient  If  it  be  left  to  the  discretion  of 
the  court,  within  fixed,  reasonable  11m* 
Its.  The  maximum  limit  must,  however, 
be  reasonable.  Dill.  Man.  Corp.  SS  838, 
841.   The  legislature  (St.  1861,  p.  563)  has 

flvcn  to  the  city  and  county  of  San 
rancleco  power  "to  determine  the  fines, 
forfeitures,  and  penalties  that  shall  be  In- 
curred for  the  breach  of  regulations  estab- 
lished by  its  board  of  supervisors,"  with 
the  maximum  limit  of  $1,000.  or  six 
months*  imprisonment,  or  both.  Bat  It 
does  not  follow  that  tbe  city  Is  authorized 
to  affix  this  maximum  penalty  for  tbe  vio- 
lation of  every  regulation  that  It  may  es- 
tablish under  Its  general  power  to  define 
otfenties  and  prescribe  penalties  therefor. 
It  Is  not  Justified  in  prescribing  tlie  same 
penalty  for  each  oRenue  which  it  may  de- 
fine. Penalties  should  be  prescribed  with 
reference  to  the  offenses  which  are  commit- 
ted, rather  than  to  the  power  under  which 
they  may  bo  prescribed.  This  power  to 
"determine"  tiie  penalties  which  sliull  be 
Incurred  for  the  breach  of  its  regulations 
bus  been  conferred  upon  thecity,and  must 
be  exercised  by  Its  board  of  suiiervluors, 
and  not  left  to  the  discretion  of  the  Judge 
befom  whom  the  offenite  is  tried.  In  re 
Frazee.  63  Mich.  408,  80  N.  W.  Kep.  72.  The 
board  of  supervisors  must  itself  fix,  with- 
in limits  which  are  reasonable,  the  penalty 
to  be  incurred  for  the  vlolatioo  of  each 
ordinance.  It,  however,  the  board  of  super- 
visors dues  not  determine  the  penalty 
in  any  other  terms  than  that  It  shall 
not  be  lew  than  $20,  but  leaves  to  tbe 
Judge  the  power  to  affix  the  maximum 
amount  of  punishment  which  the  legisla- 
ture bos  'autburlxed  to  be  aOIxed  for  the 


violation  of  any  ordinance,  instead  of  fixing 
the  penalty  within  reasonable  limits,  it 
gives  to  tbe  Judge  the  .discretion  of  deter- 
mining what  the  penalty  shall  be  for  each 
olfrase.  This  has  the  same  effect  as  if  it. 
bad  Itself  fixed  the  maximum  limit  of  the 
penalty  at  f 1,000.  But  a  municipal  ordi- 
nance which  shall  prescribe  atineof  $1,000. 
as  the  penalty  for  visitiug  u  house  of  ill 
fame,  would  be  not  only  unreasonable,  at 
Imposing  a  punishment  greatly  dispropor 
tionate  to  the  offense,  but  would  also  be 
Inconsistent  with  the  general  principles  of 
tbe  Penal  Code  upon  kindred  topics.  In 
the  exercise  of  the  power  conferred  upon 
It  to^n^ulateall  practices  which  are  con- 
trary to  public  order  and  decency, "  by  vli^ 
tiie  of  which  this  ordinance  was  adopted, 
{at.  1863.  p  540,)  It  was  incumbent  upon 
the  city  to  frame  the  ordinance,  so  far  as 

{practicable,  In  harmony  with  the  general 
awB  of  the  state.  £x  parte  Kearny,  o5 
Cal.  225;  Dill.  Man.  Corp.  §  319.  The  act 
of  which  the  petitioner  was  convicted  is 
not  enumerated  among  the  crimes  which 
are  defined  in  the  Penal  Code,  but  is  made 
an  offense  solely  by  virtue,  of  the  ordi- 
nance. The  legislature  has  not  deemed  it 
necessary  to  prescribe  any  punishment 
therefor,  and,  from  tbe  statutes  which 
It  has  adopted  upon  kindred  topics,  th« 
penalty  allowed  by  the  ordinance  in  ques- 
tion must  be  held  to  be  not  In  barmuny 
with  Its  general  policy.  By  the  proviHlona 
of  section  047  of  the  Penal  Code,  a  person 
"  wholives  in  andabout  houses  of  ill  fame" 
Is  punlRhabie  ouly  by  Imprisonment  in  the 
county  jail  not  exceeding  90  days,  and,  by 
section  315  of  that  Code,  tfaeextent  of  pun- 
ishment to  be  inflicted  upon  the  person 
who  "keeps"  a  house  of  111  fame  is  limited 
to  imprisonment  in  a  county  Jull  not  ex- 
ceeding six  months,  ora  fine  not  exceeding 
$500,  or  both.  We  are  ut  the  opinion  that 
BO  much  of  the  ordinance  In  question  as 
permits  a  fine  of  $1,000  to  be  Imposed  as 
the  penalty  for  visiting  a  house  of  ill  fame 
Is  unreasonable,  and  not  In  harmony 
with  the  laws  of  the  state,  and  therefore 
void.  The  petitioner  must  therefore  be 
discharged  from  custody^  It  is  so  ordered. 

We  concur:  Beattt.  C.  J. ;  De  Haven, 
J.;  Shabpstkin.  J.;  Patbbson,  J.;  Ga- 
bocttb.  J. 

McFarland,  J.  I  concur  In  the  order 
discharging  the  petitioner,  upon  theground 
that  under  a  penal  statute  or  ordinance, 
imposing  traprisonmeut  not  exceeding  a 
certain  term,  or  fine,  or  both,  a  defendant 
cannot  be  kept  In  jail,  under  thepretenseot 
enforcing  the  fine,  for  a  term  longer  than 
tbe  maximum  term  of  impritionment  pre- 
scribed by  the  statute.  This  has  always 
been  my  opinion.  In  this  case  the  petition- 
er should  have  been  discharged  at  the  end 
of  six  months,  which  is  the  maximum  term 
of  imprisonment  prescribed.  Under  the 
other  view  (if  the  ordinance  be  valid)  the 
petitioner  could  have  been  fined  $1,000, 
and,  in  default  of  payment,  sent  to  Jail  for 
a  thousand  days,  which,  ander  thectrcum- 
stauces,  would  bave  bew  atiUmura  cruid 
and  absurd. 
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iSlANT-POWDBlt  Co.  V.  SaN  DiEQO  FLUMB 

Co.  iNo.  13.000.) 
{Supreme  Court  of  CtU^fornia.  Feb.  13,  1891.) 
Mbchaxic's  Libn— Completios  of  Woek. 
A  contractor  engaged  in  preparing  a  flume- 
bed,  surface  ditch,  aod  terminal  approaches  for  a 
water-works  company  abaodonea  the  contract, 
with  the  consent  of  the  ctnnpaDy.  field,  that  the 
company,  by  releasing  the  contractor,  and  taking 
control  of  the  work  for  the  purpose  of  completing 
it,  "occupied"  and  "accepted"  it,  within  the 
meaning  of  Code  ClTil  Froc.  Cal.  $  1187,  (Amend. 
Laws  Cal.  1887,)  which  reqaires  a  material-man 
furnishing  material  to  a  contractor  to  file  bis  lien 
claim  within  SU  days  after  the  completioo  of  the 
structure,  and  whiub  provides  that  the  "occupa- 
tion" of  the  structure  by  the  owner,  or  its  "ac- 
ceptance" by  him,  sliaU  be  deemed  conclusive 
evidence  of  completion;  and  a  material-man  who 
flies  his  lien  within  80  days  after  the  company 
assumed  control  of  the  work  acquires  a  valid  lien 
for  material  furnished  the  contractor. 

CommlsBlonerB'  declslun.  Department 
2.  Appeal  from  superiur  court,  San  Diego 
county;  John  R.  Aiteen,  Judfce. 

J.  F.  Cowdery,  for  appellant.  Sbaw  & 
HoliaBd,  for  respondent. 

FooTE,  C.  This  action  was  brought 
against  Joseph  Jobndrew,  "an  orlKinal 
contractor,"  for  the  San  Diego  Flume 
Company,  and  that  corporation,  to  recov- 
er a  Judgment  tor  the  value  of  materials 
furnished  the  contractor,  which  were  used 
In  his  worh  upon  the  structure  for  the 
flume  company,  and  tu  enforce  a  material- 
man's Iten  upon  the  structure,  under  sec- 
tion 1183  of  the  Code  of  Ctvil  Procedure. 
The  evidence  and  the  findings  indicate 
that,  after  the  6th  day  of  Jnne,  A.  D.1887, 
there  existed  a  valid  contract  between  the 
contractor  dud  the  owner,  so  that,  as  to 
all  materials  furnished  after  that  date, the 
plaintiff  cuuld  file  its  lien  claim,  by  virtue 
of  the  exlstenceol  the  controet.  The  court 
below  seems  to  have  proceeded  under  this 
impression, and  to  havebaRedits  decision, 
wiilrh  waH  agalust  the  plaintiff,  so  fur  as 
the  right  to  enforce  its  lien  was  concerned, 
or  any  other  claim  against  the  flume  com- 
pany, upon  the  theory  that  its  claim  of 
lien  had  been  filed  before  the  acceptance, 
conipl?tlon,  use,  or  occupation  of  the 
structure,  according  to  the  terms  of  sec- 
tion 1187  of  the  Ci)de  of  Civil  Procedure,  as 
amended  dn  1887.  The  plaintiff  appeals 
from  the  Judgment  against  It  In  favor  of 
,  the  flume  company,  and  from  an  order  re- 
fusing a  new  trial. 

Does  the  evidence  sustain  the  finding 
that  the  plafntlff  filed  its  lien  claim  before 
the  defendant  had  accepted,  used,  or  occu- 
pied the  work  which  the  contractor  had 
left  in  an  uncompleted  state?  The  work 
which  the  contractor  was  to  perform  was 
the  gradingof  a  flume-bed, surface  ditches, 
and  tunnel  approaches,  from  the  defend- 
ant's diverting  dam  on  the  San  Diego  riv- 
er to  its  proposed  city  reservoir  near  San 
Dieiro,  and  the  excavation  of  about  3,000 
lineal  feet  of  tunnels,  and  lining  the  same 
with  masonry,  and  also  timbering  same, 
in  accordance  with  the  plans  and  specifl- 
catlons.  Thus  it  will  be  observe<i  tlie  con- 
tractor was  not  to  complete  the  fiume,  or 
to  ntake  complete  the  proposed  water- 
works of  the  defendant,  but  only  to  pre- 
pare the  place  upon  which  the  flume  was 


to  be  thereafter  placed.  He  was  to  lay 
the  foundation,  as  it  were,  on  which  tlie 
flume  was  to  rest.  In  this  respect  the 
work  to  be  done  was  somewhat,  similar 
to  the  laying  of  a  foundation  uu  which  to 
erect  a  house.  It  appears  that  about  Au- 
gust 9, 1887.  the  contractor  abandoned  bis 
contract,  and  ceased  all  work  thereunder; 
that  two  or  three  days  after  that  the 
flume  company  took  possession  of  the 
flume  line  upon  which  the  contractor  had 
been  working,  and  proceeded  to  complete 
the  work  which  he  had  left  unflnished. 
But  the  court  finds  that  it  neither  ucied 
nor  occupied  the  tunneling,  grading,  and 
work  which  Johndrew  had  agreed  to  do. 
"Nor  did  it  on  or  about  the  10th  of  Au- 
gust, 1887,  or  at  any  time,  or  at  all,  erer 
accept  the  structure  which  .Tohndrew  had 
been  engaged- In  constructing  for  it,  or  ac- 
cept the  uncompleted  part  thereof.  "  The 
part  of  section  1187,  Code  Civil  Proc.,  hero 
involved  reads:  •  *  And  In  case  of 
contracts,  the  occnpatlon  or  use  uf  the 
builaing.  Improvement,  or  structure  by 
the  owner  or  his  representative,  or  the  ac- 
ceptance by  said  owner  or  his  agent  of 
said  building,  improvement,  or  strncture. 
shall  be  deemed  conclusive  evidence  of 
completion.**  The  proTlsion  seemstohave 
been  enacted  in  the  interest  of  and  for  the 
better  protection  of  Hen  claimants  like  the 
plaintiff.  The  words  of  the  statute  "occu- 
py or  use"  or  "  accept "  have  reference  not 
only  to  the  occupation,  use,  or  acceptance 
of  a  dwelling  or  other  house,  but  to  any 
kind  of  structure,  building,  or  Impruve- 
ment  in  which  the  materials  of  a  lien 
claimant  have  been  used.  What,  then.  Is 
to  be  deemed  their  meaning,  with  regard 
to  the  matter  in  hand?  The  facts  appear 
to  he  that  tlie  contractor,  on  or  about  the 
9th  of  August,  1887,  was  unable  to  go  on 
with  his  work.  Then,  or  a  day  or  two 
thereafter.thedefeudant  made  anarrange- 
jncnt  by  which  the  contractor  was  to  .be 
absolved  from  bis  obligation  under  the 
contract,  which  was  to  be  abrogated,  and 
the  defendant  was  to  pay  a  certain  pro- 
portion of  his  del)ts,  on  conditions,  not  in- 
cluding that  of  the  plalntlfi,  and  to  have 
and  retain  certain  property  belonging  to 
the  contractor.  It  thereupon  took  con- 
trol and  possession  of  the  work,  and  pro- 
ceeded to  complete  It.  Thedefendant.baT- 
ing  gotten  rid  of  the  contractor  by  this 
arrangement,  dominated,  controllefl,  and 
applied  to  Its  uses  the  uncompleted  work 
of  the  contractor,  in  the  prosecution  of 
which  the  materials  of  tlie  plaintiff  had 
been  used.  It  occupied  the  work,  so  far 
as  could  be  done,  in  its  then  state.  But  It 
used  and  occupied  his  work  after  the  re> 
scission  of  its  contract  with  the  contract- 
or, making  this  work  suliservlent  to  Its 
purposes  in  completing  the  structare*  It 
took  from  the  contractor  what  he  had 
done  of  the  work,  and  also  certain  prop- 
erty of  his,  released  him  from  his  contract, 
and  agreed  to  settle  some  of  his  debts.  It 
It  released  the  contractor,  took  his  work, 
and  some  of  his  property,  and  agreed  to 
pay  some  of  his  debts,  this  would  appear 
to  be,  in  a  certain  sense,  an  acceptance  of 
his  work.  It  did  not  occupy  and  use  the 
work  in  the  sense  that  It  was  complete 
according  to  the  terms  of  the  contract. 
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but,  after  the  contractor  was  released,  It 
used  and  occapiedlt  as  the  contractor  had 
done  before.  HU  responsibility  on  the 
contract  to  the  defendant  wus  ended. 
The  latter  took  bia  work  and  other  prn[>- 
erty,  and  proceeded  under  this  a^reeraent 
to  use  and  occupy  the  work,  agreeing  at 
the  aame  time  to  pay  a  certain  proportion 
of  the  contractor's  debts ;  that  is,  it  took 
and  Dsed,  under  agreement  with  him, 
what  he  had  left,  and  absolved  blm  from 
his  contract.  The  lien  claim  was  filed  on 
the  5th  or  September,  1887,  within  30  days 
after  the  acceptance,  use,  and  occupation 
above  stated.  Under  ourvtew.  of  the  stat- 
ute this  was  Bufflcient.  The  contractor's 
connection  with  the  defendant  was  com- 
pleted and  ended.  The  defendant  accepted 
the  work  he  had  done,  and  used  and  occu- 
pied It  so  far  as  It  was  capable  of  being  so 
used  or  occupied.  The  findings  are  not 
supported  by  tbe  evidence.  We  tiilnk  the 
judgment  and  order  shonld  be  reversed, 
and  so  advise. 

We  concur:  Vamcusf»C.;  BBLCHSBfC. 

Per  Cukiah.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed. 

McFarland,  J.  I  concur  in  tbe  Judg- 
ment of  reversal  solely  upon  tbe  ground 
that,  in  my  opinion,  tbe  main  poiats  In 
controversy  were  settled  against  respond- 
ent on  tbe  former  appeal,  (78  Cal.  198,20 
Pac.  Rep.  419,)and  the  law  of  the  case  ap- 

filies;  otherwise  I  would  hold  that  the 
ten  of  appellant  was  premature.  And, 
where  the  question  Is  open,  I  could  not 
concur  in  the  doctrine  that  there  can  be  a 
lien  for  powder  exploded  in  blasting  for 
the  foundation  of  a  bouse  or  a  flume. 
"Materials  used  In  the  construction, "  as 
employed  In  the  mechanic's  lien  law, 
means.  In  my  opinion,  only  such  material 
thingR  as  go  In.  and  become  part  of,  the 
building  or  structure.  In  the  ej'e  of  jus- 
tice, a  merchant  who  deals  in  lumber  or 
bardwarehasno  more  right  to  a  lien  than 
a  merchant  who  deals  in  potatoes,  or 
flour,  or  sugar;  and  the  formerhave  a  lien 
only  as  a  legislative  privilege.  The  tan- 
gnage  should  not  bR  strained  for  the  pur- 
pose of  enlarging  the  privileged  class. 
The  appellant  has  nopowder  in  the  struct- 
nre,  and  never  had.  It  merely  exploded 
some  there. 

DkHatbn,  J.  I  concur  In  the  Judgment, 
and  In  the  foregoing  opinion  of  Commis- 
sioner   FooTE.     Tbe  question  whether 

f>owder  exploded  in  tbe  work  of  coustruct- 
ng  a  flume  or  tunnel  may  be  regarded  as 
a  part  of  tbe  "materials  used  in  the  con- 
struction" is  not  involved  in  the  disposi- 
tion fit  this  appeal. 

(88  C*L  GO)   

San  Dieoo  Land  &  Town  Co.  v.  Nbalg 

et  Hi.   iHo.  13,674.) 
(Supreme  Cowt  of  CaUfomAa.  Feb.  14, 189L ) 

EMnnEiiT  Domain— CoMPEssATioH  — Elements  ov 
Valde— Evidence. 
1.  On  condemoatiOD  of  land  for  poblio  use, 
the  ^esent  market  value,  and  not  the  value  to 
the  owner  or  to  the  person  seeking  to  condemn  it, 
is  the  basis  of  compensation. 
v.25F.no.l4— 62 


8.  In  condemnation  of  land  for  reservoir  pur- 
poses, estimates  of  value  baaed  on  the  cost  of  the 
proposed  water-worlts,  the  increase  of  popula- 
tion, extension  of  the  water  system,  and  the  prob- 
able income  and  profit  from  the  worlcs  are  not 
admissible. 

3.  It  is  proper  to  consider  any  facts  showing 
the  nature  of  the  land,  and  its  adaptability  fur 
reservoir  purposes ;  such  as  the  area  of  the  water- 
shed, and  amount  of  water,  the  amount  of  sur- 
rounding irrigable  land,  and  the  citios  and  towns 
being  supplied  with  water  from  wells. 

4.  A  witness*  opinion  as  to  the  value  of  land 
should  be  rejected  if  It  ia  based  aitirely  on  in- 
competent matters. 

5.  The  introduction  of  irrelevant  evidence  on 
one  side  without  objection  does  not  Justify  the 
admission  of  evidence  of  the  same  oharact^  on 
the  other  side. 

tl.  It  is  proper  to  show  that  a  witness,  who 
gives  bis  opinion  as  to  th»  value  of  the  lauo,  for- 
merly entertained  a  different  opinion. 

7.  The  opinion  of  witnesses  who  have  never 
seen  the  land  until  after  the  right  to  compensa- 
tion and  damages  accrued  should  not  bereceived. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county  ;  John  K.  Aiken,  Judge. 

Baasaker  &.  Britt  and  J.  E.  De&kln,  for 
appellants.  Luce,  McDonald  &  Torrance, 
{  wm.  F.  HerriB,  of  connsel,)  for  respond- 
ent. 

Paterson,  J.  This  is  a  proceeding  to 
condemn  land  for  reservoir  purposes.  On 
the  former  appeal  (78  Cal.  63,  20  Pac.  Rep. 
372)  the  Judgment  was  aftlrroed  as  to  all 
the  issues  except  the  issue  as  to  the  value 
of  the  land.  The  cause  was  remanded  for 
a  new  trial  of  that  Issue,  a  trial  wap  had, 
and  a  judgment  on  a  verdict  for  $122,657.- 
50  and  costs  of  suit  was  entered  in  favor 
of  defendants;  but  the  plaintiffs  moved 
for  a  new  trial,  which  motion  was  grant- 
ed, and  the  defendants  have  appealed. 

It  would  be  sufficient  for  as  to  say  that 
as  tbe  order  appealed  from  is  one  grant- 
ing a  new  trial,  and  as  tbe  evidence  as  to 
tbe  value  of  the  land  condemned  Is  con- 
fllctinj;,  the  decision  of  the  court  below, 
in  the  absence  of  a  showing  of  an  at)use  of 
discretion,  will  not  be  reversed.  This  rule 
has  been  so  many  times  announced,  it 
would  be  a  work  of  snperenigation  to 
cite  authorities  In  support  of  It.  As  some 
of  tbe  rulings  of  the  court  below  at  tbe 
trial,  in  our  opinion,  were  erroneous,  how- 
ever, we  deem  it  advisable  to  refer  to 
them  for  tbe  gaidance  of  the  court  at  the 
next' trial. M. 

When  tUip  motion  for  a  new  trial  was 
called  for  hearing,  the  defendants  objected 
to  the  same  being  heard|Ontbe  ground 
that  the  court  bad  no  Jurisdiction  to  bear 
or  determine  a  question  of  fact  as  to  val- 
ue. The  same  objection,  although  Home- 
what  different  In  form,  was  presented  ou 
tbe  former  appeal,  and  overruled.  7S  Cal. 
65,  20  Pac.  Rep.  372.  Tbe  burden  of  proof 
as  to  value  was  on  the  defendants.  Cali- 
fornia S.  R.  Co.  V.  Southern  Pac.  R.  Co., 
67  Cal.  63,  7  Pac.  Rep.  123;  Monterey  Coun- 
ty V.  Cushing,  83  Cal.  507,  33  Pac.  Hep.  700. 
It  was  their  duty  to  allege  and  prove 
the  value.  Both  parties  assumed  at  the 
trial  that  there  was  an  issue  as  to  value, 
tbe  case  proceeded  to  trial  and  judgment 
upon  that  assumption,  aad  tbe  dofcnd- 
uiits  cannot  now  complain. 

The  nature  of  defendant's  land,  audits 
situation  with  Kspect  to  tbe  reservoir  of 
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plaintiff,  la  shown  In  the  opliilon  filed  on 
the  former  appeal.  78  Cal.  66, 20  P»c.  Kep. 
872.  It  was  there  held  that  the  court 
erred  In  allowing  defendants  to  Introduce 
ovldenreot  value  baaed  on  the  fact  that 
plaintiff's  dam  wan  already  in  course  of 
construction,  or  upon  "the  circumstance 
that  tbe  land  susceptible  of  irrigation 
from  the  reservoir  would  be  enhanced  in 
value  *  •  •  by  havliie  Irrigation  laciJ- 
itles  afforded  to  It.  •  •  *  Where  there 
Is  DO  actual  current  rate  o(  price,  and 
where.  In  consequence,  the  court  roust  ar- 
rive at  the  value  from  a  consHeratlon  of 
the  uses  to  which  the  property  may  be 
put.  It  seems  monstrous  to  say  that  the 
benefit  arislngfronithe  proposed  Improve- 
ment Is  to  be  taken  Into  cunsiileratiou  as 
an  element  of  the  value  of  the  land. "  This 
court  held  that  the  present  value  of  the 

&ropei'ty  for  prospective  purposes  might 
B  fflven,  and  that  U  was  pi-oper,  there* 
fore,  to  show  the  value  of  the  prop- 
erty for  reHervoIr  purposes,  although  it 
had  never  been  used  for  Buch  purposes. 
The  court  below,  however.  In  Its  rulings 
and  Instructions  at  the  last  trial,  seems 
to  have  entirely  misconceived  the  scope 
and  effect  of  onr  former  decision.  Instruc- 
tions were  given  based  upon  facts  so  re- 
mote from  thu  real  Issue  In  the  case  as  to 
mislead  the  jury  on  the  question  of  dam- 
ages. As  stated  before,  it  was  decided  on 
tlie  former  ap|>enl,  and  Is  the  law  of  the 
case,  that  the  value  of  the  land  for  any 
special  purpose  may  betaken  into  account 
as  one  of  the  elements  tending  to  show  its 
market  value.  The  fact  that  the  land  Is 
suitable  for  such  a  purpose,  and  a  cliance 
exists  that  It  may  some  time  bring  an  en- 
hanced value  therefor,  has  a  tendeucy  to 
increase  Its  market  vnlue.  and  may  prop- 
erly be  considered  in  determining  what  its 
present  market  value  Is.  In  this  connec- 
tion, It  Is  proper  to  say  that  the  learned 
Judge  who  wrote  the  opinion  in  AHoway 
V.  aty  of  Nashville.  SS  Tenn.  510,  13  S.  W. 
Rep.  123.  evidently  misapprehended  our 
dpclslon  in  this  case  on  the  former  appeal. 
Wfi  did  not  hold  that  the  value  ol  the 
land  for  n'servolrpurposes  was  a  measure 
of  dnmages,  independent  of  any  other  con- 
sideration or  element  of  value.  On  the 
contrary,  the  opinion  distinctly  states 
that  the  market  value  Is  to  be  the  meas- 
ure of  damages,  and  that  evidence  of  val- 
ue for  a  special  phrpose  is  o4)iy  to  be  con- 
sidered na  an  elenientot  thequestion.  Nei- 
ther the  value  in  use  to  the  plaintiff  nor 
to  the  ownep  is  to  govern.  Indeed,  to 
guard  against  misapprehension,  the  court 
was  careful  to  say:  **The  word 'value* 
is  used  in  different  senses.  •  •  •  For 
the  purposes  of  the  law  of  eminent  do- 
main, however,  the  term  has  reference  to 
the  value  In  exchange  or  market  value. 
There  are  some  cases  which  seem  to  hold 
that  the  value  in  use  to  the  owner  is  to 
be  taken,  it  it  exceeds  the  market  Talue. 
But  it  will  generally  be  found,  on  careful 
examination,  that  such  eases  either  relate 
to  the  damage  accruing  to  the  owner  from 
the  taking,  and  not  to  the  vnlue  of  the 
property  itself,  or  overlook  the  distinc- 
tion between  the  two  things.  The  con- 
seasna  of  the  best  considered  cases  Is  that, 
fcr  the  surposes  in  hau^,  the  value  to  be 


taken  la  the  market  value.  •  •  •  The 
problem,  then,  la  to  ascertain  what  Is  the 
market  value.  *  »  *  From  the  necessi- 
ty of  the  case,  the  value  must  be  arrived 
at  from  tbe  optniona  of  wetl-Informed  per- 
sons, based  upon  the  purposes  for  wbich 
the  property  is  suitable  «  •  •  What 
Is  done  is  merely  to  take  Into  considera- 
tion the  purposes  for  which  the  property 
is  suitable,  as  a  means  of  ascertaining 
what  reasonable  purchasers  would  in  all 
probability  be  willing  to  give  for  it; 
which,  in  a  general  sense,  may  be  said  to 
be  the  market  value."  In  the  Tennessee 
case,  the  court,  not  having  tbe  recnrri  In 
this  case  bfifore  it,  fell  Into  the  errorof  say- 
ing that  "in  that  case  It  was  held  that  it 
was  competent  to  prove  tbe  value  of  the 
land  for  a  reservoir  site,  and  to  make 
thut  value  the  measure  of  damages,  iiid^ 
pendent  of  any  other  consideration  or  ele- 
ment of  value."  The  market  value  Is  the 
ultimate  fact  to  be  determined  by  the  jury. 
If  the  land  has  a  value  for  any  particular 
purpose.  Its  market  value  may  b**  tbtreby 
enhanced.  If  Its  value  for  one  purpose  is 
to  bo  excluded,  why  not  for  another?  A 
vacant  lot  In  a  city  cannot  be  condemned 
and  taken  at  its  value  for  agricultural 
purposes.  If  land  which  has  been  used 
only  for  pasturage  contains  valuable  min- 
eral depositB,  It  cannot  be  taken  for  pub- 
lic use  without  reference  to  what  reason- 
able purchawers  would,  in  the  opinion  of 
experts,  be  willing  to  give  for  it,  taking 
Into  consideration  the  character  ol  such 
deposits.  The  tact  that  the  plaintiff 
wants  the  land  for  a  particular  purpose 
should  not  defeat  the  defendant  in  his 
efforts  to  show  its  market  value  by  show- 
ing as  an  element  its  value  for  that  par- 
ticular purpose;  and  the  fact  that  the 
plaintiff  Is  the  only  person  who  hat*  thus 
far  offered  to  purchase  la  Immaterial.  The 
trne  distinction  Is  that  the  demand  of 
the  plaintiff  alone  la  not  to  be  consldt^red 
exclusive  of  other  considerations.  It  ^es 
to  mnke  up  the  aggregate  of  demands,  or 
probable  demands,  which  is  one  of  the  ele- 
ments of  the  inquiry.  There  Is  nothing  In 
what  we  have  said  Inconsistent  with 
what  was  decided  in  Gilmer  v.  Lime  Point. 
19  Cal.  47.  or  Ballroad  Ck>.  Pearson,  33 
Cal.  247.  In  the  former  case  the  defend- 
ant offered  to  show  what  the  land  was 
worth  to  the  government  as  a  site  for 
fortiflcntion.  As  the  government  was  the 
only  possible  purchaser  for  such  a  pur- 
pose, it  was  apparent  that  the  attempt  to 
show  what  It  was  worth  for  a  fortifica- 
tion was  an  attempt  to  prove  what  was 
its  peculiar  value  to  the  government.  In 
Kaliroad  Co.  v,  Pearson  the  defendant  at- 
tempted to  show  what  the  land  would  t>e 
worth  to  the  owner,  provided  the  state 
should  thereafter  grant  him  a  wharf  fran- 
chise; and  the  court  aimply  held  that  such 
a  fact  was  too  remote  and  speculative. 

An  attempt  la  made  to  distlngnish  a 
case  where  thn  owner  of  the  land  sought 
to  be  condemned  occnpies  a  commanding 
position  from  one  where  the  land  Is  re- 
mote from  the  dam-site.  This  contention 
was  disposed  of  adversely  to  the  appel- 
lants In  the  decision  on  the  former  appeal. 
Land  which  is  remote  from  the  dam-Kite 
may  have  a  less  value  than  land  at  tbe 
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dam-fllte;  bot  the  rule  f^vernlDg  the  ad- 
mlBsihillty  of  evidence  must  necessarily  be 
tbe  same*  In  each  case.  The  qaestloo  In 
each  case  la,  what  is  Its  market  value? 
and  1b  determined  by  the  same  rales.  It 
will  nf>t  do  to  say  that  land  souf^ht  to  be 
condemned  for  a  reservoir  purpose  has  no 
value  for  such  purpose  because  it  is  too 
remote  from  the  dam-site.  The  very  fact 
that  Itain  land  ia  soueht  to  becondemnefl 
fur  such  a  purpose  Is  an  admission  of  Its 
adaptability  therefor.  But  at  the  last 
trial  the  evidence  wtis  not  confined  to  the 
question  of  the  adaptability  and  value 
«l  the  property  as  a  reservoir-site,  consid- 
ered as  an  plement  In  the  determination  of 
Its  actual  or  market  value.  Witnesses 
were  allowed  to  ^ve  eatlmatefl  of  value 
based  upon  speculative, improvements.  In- 
crease of  population,  pxtension  of  water 
Hystenis,  and  profits  which  would  result 
from  the  distribution  and  sale  of  the  wa- 
ter; thus  permitting  the  defendants  to 
siiow,  practlrally,  what  plaintiff,  or  an- 
other In  Its  situation,  could  afford  to  pay 
for  the  land,  rather  than  without  It. 
It  was  admitted  at  the  trial  that  "tt  was 
not  practicable  to  have  constructed  a  res- 
ervoir upon  the  350.46  acres  of  land  in  con- 
troversy in  this  action  except  In  connec- 
tion with  the  adIotninK  land  of  the  plain- 
tiff helow  it.  and  lying  between  the  de- 
fendant's land  and  the  dam-site.''  Thu 
plaintiff  had  constructed  a  dam  by  which 
water  was  Imponnded,  covering  all  the 
land  below  defendant's  land,  and,  in  fact, 
at  the  time  of  the  trial,  a  portion  of  the 
landH  in  controversy.  One  of  the  witness- 
es (yproul)  testified  on  behalf  of  defend- 
ants that  it  would  cost  $900,000  to  con- 
struct a  dam,  system  of  mains,  and  dls- 
tributhig  pipes.  In  order  to  utilize  the  res- 
ervoir to  Its  ntmoat  capacity  over  the 
territory  tributary  to  It;  and  that,  esti- 
mating the  market  value  of  water  to  be 
¥100  per  acre  for  irrigation,  and  10  cents 
per  1.000  gallons  for  domestic  purposes, 
the  value  of  the  land  in  controversy  was 
9841  per  acre  on  January  13,  1SH7.  He 
fitated  that  In  arriving  at  that  conclusion 
he  estimated  the  cost  of  construction  of  a 
ani table  dam  and  mains  through  the 
lauds  to  be  Irrigated;  assuraeil  that  Na- 
tional City  had  a  population  of  2,000,  and 
that  Its  Increase  in  the  next  10  years 
would  amount  to  6,500;  that  the  quanti- 
ty of  water  would  irrigate  20,000  acres  of 
land;  that  It  would  take  10  years  to  com- 
plete the  system,  and  dispose  of  the  entire 
Tolume  of  water,  at  the  rate  of  2,000  acres 
per  year;  allowed  $15,000  for  running  ex- 
penses, taxes,  etc.,  and  a  sinking  fund  of 
f 11.000  to  lenuw  the  system  at  the  end  of 
20  years;  credited  the  reservoir  for  the 
sale  of  water-rights  and  water-rates  re- 
ceived from  National  City;  charged  the 
reservoir  Interest  at  the  rate  of  10  per 
cent. ;  aud  carried  the  same  system  of  deb- 
Its  and  credits  through  a  term  of  10  yearn, 
showing  a  balance  at  the  end  of  the  tenth 
year  of  f  1,623,064  after  all  the  indebtedness 
had  been  paid.  This  balance  he  consid- 
ered as  the  amount  that  would  be  due  to 
the  land  at  the  end  of  10  years.  "The 
present  worth  of  that  amount,  discount- 
ed at  ten  per  cent.,  or  If  that  amount  had 
been  paid  at  the  beginning  uf  the  ten 


years  Instead  of  at  the  end, it  should  have 
been  f624,22S,  which,  divided  between  742 
acres  of  land,  amounts  to  9841  an  acre. 

The  testimony  was  ob]ei*ted  to.  the  ob- 
jection was  overruled,  and  plaintiff  ex-, 
cepted.  After  it  was  admitted,  the 
plaintiff  moved  the  court  to  strike  it  out, 
on  the  ground  that  it  was  based  upon 
considerations  and  contingencies  so  re- 
mote, uncertain,  and  speculative  as  to  be 
wholly  Inadmissible  and  incompetent  as  a 
basis  for  fixing  the  market  value  of  the 
land  Id  question  on  the  13th  day  of  June, 
1S87,  or  at  any  other  time.  The  court  de- 
nied the  motion,  and  plaintiff  excepted. 
Another  witness  (Ryan)  estimated  the 
land  to  be  worth  $600  per  acre,  basing  his 
conclusion  upon  similar  calculations  and 
contingencies,  and  npon  tbe  assnmptlon 
that  it  wan  to  be  used  In  connection  with 
plaintiff's  reservoir. 

It  Is  contended  by  appellants  that  the 
testimony  of  these  witnesses,  and  other 
testimony  of  a  similar  nature,  was  ad- 
missible, because  th^re  were  no  similar 
properties  In  the  market, by  a  comparison 
with  which  the  market  value  of  the  prop- 
erty in  controversy  could  be  arrived  at; 
that  the  method  pursued  was  simply  fix- 
ing the  actual  value  by  calculation,— by 
considering  the  necessary  expenditure  in 
putting  it  in  condition  for  certain  pur- 
poses, and  the  probable  income  and  prof- 
it which  would  result  from  Its  use.  Many 
cases  are  cited  In  BU|)port  of  this  conten- 
tion ;  among  them  Boom  Co.  v,  Patter- 
son, OS  U.  S.  403;  Railroad  Co.  v.  MHiliei-, 
41  Ark.  202;  and  Railroad  Co.  v.  Woodruff. 
(Ark.)  5  S.  W.  Rep.  792.  But  n^me  of  tlit- 
cases  cited  go  to  the  extent  claimed  ft<r 
thorn.  In  Boom  Co  v.  Patterson  the 
court  said  that,  as  a  general  rule,  com- 
pensation to  the  owner  is  to  be  estimated 
by  reference  to  the  uses  forwhlch  the  lands 
are  suitable,  having  regard  to  the  exist- 
ing'buHlnesH  or  wants  of  the  community, 
or  such  as  may  be  reasfinably  expected  in 
the  Immediate  future,  and  that  the  adapt- 
ability uf  the  land  for  a  certain  purpose 
is  a  proper  element  forconsideration  In  es- 
timating the  value  of  the  lands  when  ap- 
propriated for  public  use.  There  is  noth- 
ing in  the  report  of  that  case  to  show 
that  the  defendant  was  permitted  to 
prove  the  cost  of  constructing  the  boom, 
and  the  profits  which  wouid  result  to  the 
company  from  the  use  thereof.  In  Rail- 
road Co.  V.  Woodruff,  supra,  the  court 
said :  "  If  the  market  value  Is  the  price  for 
which  the  property  could  be  sold  on  the 
market,  we  will  next  be  led  to  Inquire, 
how  is  the  market  value  to  be  proven? 
This  is  usually  dune  by  calling  witnesses 
who  are  familiar  with  the  property,  and 
asking  their  opinion  as  to  such  value. 
*  •  •  When  the  witness  has  made  his 
estimate  as  to  the  market  value  of  the 
property,  it  Is  competent  to  Bupport  his 
estimate  by  haviug  him  describe  the  prop- 
erty, giving  its  location,  advantages,  and 
suroundings,  though  ordinarily  this 
would  be  uncalled  fur,  unless  his  estimate 
was  attacked  on  liis  cross-examination, 
in  which  case  the  party  introducing  him 
would  have  ample  opportunity  to  rebut 
any  facts  which  might  appear  tu  be  de- 
rogatory to  hlB  eHtimute.  •  *   •  We 
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deem  It  proper,  however,  to  say  that  the 
preHldltif?  Judge  should  not  suffer  collater- 
al tsmiea  to  spring  up  and  multiply,  or 
the  Jury  be  taxed  with  facts  and  flKures 
which  could  throw  no  appreciable  light 
upon  the  qaeBtlon  Id  hand,  namely,  the 
ascertainment  of  the  market  value  of  the 
property."  In  the  case  at  bar  the  opin- 
ion of  some  of  the  witnesses  was  based  on 
speculative  and  conjectural  calculations 
of  expenditure  and  proQt  fof  a  period  of 
five  years',  and  others  on  a  basis  of  ten 
years',  use  of  the  property  In  controver- 
sy, In  connection  with  the  property  owned 
byplalntin.  The  tacts  and  fisnres  relied 
on  in  support  of  these  opinions  not  only 
threw  no  light  on  the  question,  but  must 
liave  operated  to  confuse  and  mislead  the 
minds  of  the  Jury.  Of  course,  as  was  said 
in  Bo'jmCo.  v  Patterson,  it  Is  perhaps  im- 
possible to  formulate  a  rule  to  govern  the 
appraisement  of  property  In  all  cases; 
but  it  is  easy  and  safe  to  pursue  the  course 
pointed  out  by  the  court  In  Railroad  Co. 
V.  Woodruff.  Let  the  witnesses  In  direct 
examination  state  their  opinion  as  to  the 
market  value  of  the  property,  "having  re- 
gard to  the  existing  business  wants  of  the 
community,  or  such  as  may  be  reasona- 
bly expected  In  the  immediate  future." 
and  support  their  estimates  by  a  deacrip- 
tlon  of  the  property,  giving  Its  location, 
surroundings,  and  advantages  for  any 
particular  use,  if  it  have  any.  Opposing 
counsel  should  then  be  "allowed  to  make 
every  inquiry  touching  the  property 
■which  one  about  to  buy  it  would  feel  it  to 
his  Interest  to  make,"  and  for  the  Inlor- 
inatlon  of  the  jnry.and  to  test  the  value  of 
the  .opinion  ^ven,  be  permitted  the  wid- 
est latitude  in  cross-examination.  The 
following  autliorities  establish  the  propo- 
sition that  the  compensation  to  be 
awarded  the  owner  of  the  laud  condemned 
cauuot  be  based  upon  the  value  of  the 
property  to  the  person  or  company  in 
charge  of  the  public  use,  nor  by  Its  necessi- 
ties, and  that  it  is  not  proper  to  take  in- 
to consideration  the  profits  which  may 
result  from  the  use  of  the  land,  especially 
where  the  profits  depend  upon  the  ex- 
jienditure  of  large  sums  of  money  in  carry- 
ing out  the  contemplated  enterprise: 
Canal  Co.  v.  Archer.  9  Gill.  &  J.  481 :  Gard- 
ner V.  Inhabitants  of  Brookline,  I2t  Mass. 
358;  Burt  t.  Wiggles  worth,  117  Mass. 
302;  Bailroad  Co.  v.  Balthasar,  (Pa.,)  17 
Atl.  Rep.  51S:  Dorian  v.  Railroad  Co.,  46 
Pa.  St.  520;  Railroad  Co.  v.  Galglanl,  49 
Cal.  139. 

Appellants  contend  that  the  court  did 
not  err  in  refusing  to  strike  out  the  testi- 
mony objected  to,  because  the  witnesses 
were  competent  to  express  an  opinion  as 
to  value,  and  the  reasons  for  such  opinion 
can  only  affect  the  weight  to  be  given  to 
their  testimony;  but  we  think  that  where 
a. witness  bases  his  opinion  entirely  upon 
iiicompetent  and  inadmissible  matters,  or 
shows  that  such  mattera  are  the  clilef  ele- 
ments In  the  calculatloDB  which  lead  him 
to  such  conclusions,  tt  should  he  rejected 
altogether.  Railroad  Co.  v.  Balthasar, 
(Pa.)  13  Atl.  Rep.  21)4.  It  clearly  appears 
that  the  witnesses  referred  to  based  their 
estimate  of  the  value  r)f  the  property  upon 
an  anticipated  investment  of  a  large 


amount  of  money  in  an  extensive  system 
of  water-works,  and  founded  their  opin- 
ionlargely  upon  hypothetlcalexpendltures 
and  receipts  of  money,  aaU  an  increased 
demand  for  water.  The  court,  too,  adopt- 
ed the  same  erroneons  rules,  and  ander  its 
Instructions  the  Jory  must  have  found 
such  price  as  In  the  opinion  of  the  witness- 
es the  land  might  bring,  or  probably 
would  bring,  at  some  future  period,  U 
plaintiff  or  another  In  Its  sltoatlnn  should 
extend  the  works  aa  contemplated  by  the 
witnesises. 

It  la  claimed  by  the  app^lanta  that  the 
plaintiff  ought  not  to  be  beard  to  com- 
plain of  the  ruling  of  the  court  In  admlt- 
ing  the  testimony  referred  to,  because  Its 
own  witnesses  bad  given  testimony  of  the 
same  character;  but.  as  was  said  when 
the  ease  was  here  before,  "the  introduc- 
tion of  Irrelevant  evidence  upon  one  side 
without  objection  does  not  justify  the  In- 
troduction of  irrelevant  evidence  upon  the 
other  side. "  See,  also,  Walkup  v.  Pratt, 
6Har.  &J.  56.  But,  if  the  ruling  of  the 
court  could  be  sustained  for  the  reasons 
urged,  th3  court  In  some  of  Its  Instructions 
to  the  jury,  bm  stated  before,  adopted  the 
same  rules  as  those  followed  by  the  wit- 
nessea  in  their  testimony.  The  coort  in- 
structed the  jury,  at  the  request  of  defend- 
ant, that,  in  considering  the  weight  to  be 
given  to  the  opinions  of  witnesses  aa  to 
the  value  of  the  land  for  reservoir  pur- 
poses, they  might  take  into  consideration, 
among  other  things,  the  character  and 
capacity  of  the  works  necessary  and  proper 
for  the  utilization  of  the  defendants'  land 
for  reservoir  parpoaea;  the  qnatlty  and 
condition  of  the  lands  Irrigable  from  the 
reservoir;  the  need  of  such  lands  for  Irri- 
gation in  order  to  make  them  habitable 
and  productive,  together  with  the  needs 
of  the  Inhabitants  of  cities  and  towns 
within  reach  of  this  system  of  water- 
workB,and  appearing  on  the  13th  of  June. 
1887,  to  be  dependent  upon  It  for  water; 
the  proportion  which  the  defendants'  land 
beara  to  the  remainder  of  the  plalntlfTs 
reservoir;  the  quantity  of  water,  the  stor- 
age of  which  is  secured  by  the  use  of  the 
defendants'  land  lo  connection  with  the 
adjoining  land  of  plaintiff  or  other  per- 
sons, and  the  value  of  such  water  as  a 
salable  commodity  In  the  neighborhood 
tributary  to  thia  reservoir  on  the  13tta  day 
of  June,  1887;  also,  that  in  conald^ring  the 
value  of  the  land  for  reservoir  puri>oae8, 
as  a  guldctoascertainingits market  valu«, 
the  question  was  not  what  It  was  worth 
to  plaintiff,  as  owner  of  the  remainder  of 
the  reservoir  and  dam-site,  in  June,  18S7. 
doing  business  as  they  proposed  tu  do, 
but  It  la,  what  was  it  worth  to  any  rea- 
sonable peraon,  able  and  willing  to  buy, 
and  intending  to  acquire  by  purchase  for 
condemnation  the  dam-site  and  the  re- 
mainder of  the  reservoir,  and  to  use  the 
whole  for  supplying  water  for  public  use 
over  the  territory  tributary  to  thIa  aya- 
tem?  that  the  jury  had  a  right  to  consid- 
er, it  It  be  a  fact,  the  proximity  oi  the  land 
to  an  eligible  dam-site,  and  its  avallabll-  I 
ity  for  reservoir  purposes.  In  connection 
with  such  dam-site  and  other  adjacent 
lands. 

The  CL  urt  had  fairly  and  fully  Inatracted 
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tlie  Jai7,  tit  tbe  request  of  plaintiff,  on  the 
Hubject  of  value;  but  tbeee  iiiHtructioDii, 
given  at  tbe  request  of  the  defendants, 
were  erroneous,  because  they,  In  effect,  in- 
clorHed  the  methods  of  calculfttion  em- 

f>loyed  by  tbe  defendants'  witnesses,  and 
nlormed  the  Jury— at  least  the  Jury  un- 
doubtedly so  anderstood  It— that  they 
might  find  tbe  value  to  be  what  the  land 
was  worth  to  tbe  plaintiff,  or  another  ia 
its  situation,  and  that  this  might  be  de- 
termined by  a  calculation  of  the  probable 
IjrotltB  from  sales  of  water  and  water- 
riglits  at  prospective  prices.  The  cost  of 
works  necessury  for  tbe  utillxation  of  the 
land  for  reservoir  purposes  was  an  ele- 
ment in  tbe  calculation  as  conjectural  and 
BpeculHtlve  as  would  be  tbe  cost  of  a  rail- 
rojHl,  uud  rolling  stocic  necessary  for  the 
opera  tlun  thereof,  In  fixing  the  value  of 
lund  condemned  for  railroad  purposes. 
The  quality  and  condition  of  tbe  lands 
to  be  affected  was  as  foreign  tu  a  legiti- 
mate estimate  of  the  market  value  of  the 
land  as  tbe  size  and  growth  of  a  city  on 
tlie  line  of  the  railroad  would  be  in  fixing 
the  value  of  land  taken  for  railroad  pur- 
poses. The  necessities  of  the  public  are 
never  taken  into  consideration  in  fixing 
the  value.  They  are  an  element  which 
luust  be  proved  before  the  land  caa  be 
taken,  but  ere  never  an  element  of  the 
question  as  to  compensation.  The  pro- 
portion which  the  defendants'  land  bore 
to  the  remainder  of  the  plaintiff's  reser- 
voir, and  the  (juantity  of  water  which 
would  be  stored'by  use  of  the  defendants* 
land  in  connection  with  the  land  of  plain- 
tiff«  and  the  value  of  the  water  as  a  sala- 
ble commodity,  were  clearly  improper  ele- 
ments to  be  considered.  Canal  Co.  v. 
Archer,  and  other  eases,  supra.  Tbe  ques- 
tion was  nut  what  the  property  was 
worth  to  a  person  intending  to  acquire  it 
and  tbe  dam-site  and  the  remainder  of  the 
reservoir  by  purchase  or  condemnation 
for  tbe  purpose  of  supplying  water  over 
the  territory  tributary  to  the  system,  but 
w^hnt  was  the  market  value  of  the  prop- 
erty itself;  in  other  words,  what  the  de- 
fendants cotild  have  obtained  for  their 
land  II  it  had  been  offered  for  sale  in  the 
market,  a  reasonable  time  being  given 
within  which  to  make  the  sale.  The  plain- 
tiff must  compete  In  the  market  with 
bona  Ade  purchasers  generally,  but  its  ne- 
cessities cannot  be  taken  advantage  of. 
Bo  far  as  tbe  value  of  the  land  In  contro- 
versy may  have  been  Increased  topurchas- 
era  generally  by  the  construction  and  use 
of  the  plaintiff's  dam  and  reservoir,  or  as 
a  part  of  the  entire  reservoir-site,  such  fact 
ahonld  l>e  considered ;  but  the  value  of  the 
land  when  used  in  connection  with  the 
plaintiff's  iand  cannot  be  taken  as  a  cri- 
terion, for  this  would  be  taking  the  value 
to  the  plaintiff  as  the  measure  of  compen- 
sation. Tbe  Jnry  bad  a  right  to  consider 
the  fact.  In  determining  the  market  value, 
that  the  land  in  controversy  was  in  prox- 
imity to  a  dam-alte,  and  to  consider  its 
adaptability  fur  reservoir  purposes,  and 
to  <leterm1ne  whether  or  not  Its  market 
vnhie  hod  been  enhanced  by  improvements 
put  upon  adjoining  property;  but  for  tbe 
reasons  stated  its  adaptability  for  reser- 
voir purposes  should  not  ha  ve  been  con- 


sidered "in  connection  with  eneh  dam-eltv 
and  other  adjacent  lands.'* 

Respondent  baa  requested  a  decision  on 
every  one  of  the  17  assignments  of  error 
in  tbe  statement;  but,  in  view  of  what 
we  have  said  regarding  the  rulings  of  tbe 
court  and  tbe  Instructions,  tt  seems  un- 
necessary to  do  so.  It  la  sufficient  to  say 
that  any  facts  showing  the  nature  of  the 
land  in  controversy,  and  Its  adaptability 
for  reservoir  purposes,  may  be  shown. 
The  area  of  the  water-ehed  and  amountol 
water  were  matters  proper  to  be  consid- 
ered; for  a  reservoir  would  be  useless 
without  water.  That  there  was  land 
irrigable  from  the  reservoir,  and  cities  and 
towns  which  were  being  supplied  with 
water  from  wells,  were  matters  not  only 
tending  to  show  that  It  was  a  practical 
reservoir-site,  but  bearing  directly  upon 
its  value.  Tbe  condition  of  the  property, 
the  uses  to  which  it  may  be  put,  having 
regard  to  the  existing  advantages  tor 
maktngapractical  uaeoltbe  property,  and 
such  advantages  as  may  be  reasonably 
expected  lu  tbe  Immediate  future,  are  all 
matters  for  consideration  in  estlmatlnjt 
tbe  value  of  the  lands,  (Boom  Co.  v.  Pat- 
terson, eapra;)  but  to  attempt  to  ascer- 
tain the  valae  bywtimaUng  the  cost  of 
works  necessary  for  its  a^e  for  a  particu- 
lar purpose,  the  cost  of  operation,  pro- 
spective sales,  und  estiniated  profits,  in* 
creased  demands  throughgrowthof  popu- 
lation, etc.,  requires  "a  degree  of  refine- 
ment in  the  measureot  values  which  seems 
to  us  totally  incompatible  with  the  grotis 
estimates  of  common  life.  *  *  *  Tlie 
gross  estimates  of  common  life  are  all 
that  courts  and  Juries  have  skill  enough 
to  use  as  a  measure  of  value.  All  other 
measures  are  necessarily  arbitrary  and 
fanciful."  Searle  v.  Railroad  Co.,  33  Pa. 
St.  64. 

The  court  did  not  err  in  overrulinf; 
plalntitTs  objection  to  the  question  asked 
Mr.  Schuyler  during  his  cross-examinar 
tlon.  It  was  proper  to  show  that  he  had 
at  some  prior  time  entertained  a  different 
opinion  as  to  the  value  of  the  property. 

Some  of  the  witnesses  on  both  stdef 
never  saw  the  land  In  controversy  until 
several  years  after  the  date  of  tbe  sum- 
mons, at  which  time  tbe  right  to  compen- 
sation and  damages  accrued.  We  think 
their  opinions  onght  not  to  have  been  re- 
ceived. 

We  think  that  the  company  should  par 
the  costs  of  this  proceeding,  on  account 
of  the  manner  In  which  it  opened  and 

J roved  its  case  at  tbe  last  trial.  Section 
255  of  the  Code  of  Civil  Procedure  pro- 
vides that  "costs  may  be  allowed  or  not, 
and.  If  allowed,  may  be  apportioned  be- 
tween the  parties  on  the  same  or  adverse 
sides,  in  the  discretion  of  the  court. "  Mr. 
Lewis,  in  his  work  on  Eminent  Domain, 
(section  559.)  in  speaking  of  the  ques- 
tion of  costs,  says :  "It  seems  to  us  that 
courts  should  be  guided  by  the  following 
principles  and  considerations  in  tbe  mat- 
ter: By  the  constitution,  the  owner  Is  en- 
titled to  Just  compensotion  for  his  proper- 
ty taken  for  public  use.  He  Is  entitled  to 
receive  this  compensation  before  the  prop- 
erty Is  taken  o*"  his  possession  disturbed. 
It  the  parties  cannot  agree  upon  tbe 
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amount,  It  must  be  ascertained  In  the 
manner  provided  by  law.  Ah  the  proper- 
ty cannot  be  taken  until  tbe  compensa- 
tlun  l8  paid,  and  as  it  cannot  be  paid  until 
It  18  ascertained,  the  doty  of  ascertaining 
the  amount  is  necessarily  cast  upon  the 
party  seeking  to  condemn  the  property ; 
and  he  should  pay  all  the  expenses  which 
attach  to  the  procesa.  Any  law  which 
casts  this  burden  upon  tbe  owner  shoald, 
In  our  opinion,  be  held  to  be  unconstitu-. 
tional  and  void.  •  *  *  If  the  statute 
gives  the  condemning  party  a  right  of  ap- 
peal. It  cannot  cast  the  costs  upon  the 
owner,  even  if  the  assessment  is  reduced." 
Boe,  also.  In  re  New  York,  W.  S.  &  B.  R.  Co., 
94N.  Y.  287.  Whatever  may  be  theconstitu- 
tlonal  rights  of  the  parties,  we  think  In  this 
case,  under  section  1255,  that  It  will  be  a 
proper  exercise  of  discretion  to  require  the 
company  to  pay  costs.  The  order  is  af- 
firmed, and  the  court  below  Is  directed  to 
tax  the  costs  of  the  last  trial  and  of  this 
appeal  against  the  plaintiff. 

Weconcur:  McFarland,  J. ;  Harbison, 
J.;  Garouttb,  J.;  Shabpstein,  J. 

Beattt,  C.  J.  I  concur  In  the  Judgment 
on  the  ground  that  there  was  such  a  con- 
flict of  evidence  on  tbe  question  of  value 
as  to  warrant  the  order  directing  a  new 
trial,  but  I  do  not  think  the  superior 
court  erred  In  ruling  upon  the  motions  to 
strike  out  testimony,  or  in  Its  inBtractionB 
to  the  Jury. 

(88  c»i.  u)   

Barron  t.  Ofy  op  liONuoN  Firb  Inb.  Co. 
(No.  1»,764.) 

(Supreme  Court     CoHfomlo.  Feb.  IS,  1891.) 

IN80BA1VCB  CoMPAitiBB— Agent's  Adthobitt — 
Vebbal  Contract  of  Insurance. 
An  insurance  agent's  commission  certified 
that  he  had  full  power  to  receive  proposals  for 
insuraoce,  fix  rates  of  premiums,  and  receive 
money,  subject  to  the  company's  rules  and  rega- 
latioDs,  and  such  instructions  as  might  be  given 
from  time  to  time  by  its  general  agent.  The  les- 
see of  an  hotel  made  a  verbal  agreement  of  insur- 
ance with  tbe  agent,  who  stated  that  a  formal 
application  was  not  necessaiT.   Tbe  company, 

firior  thereto,  had  written  policies  on  the  buiid- 
Qg,  and  its  general  manager  bad  written  the 
agent  that  he  would  give  bis  attention  to  any  in- 
snrance  required  on  tbe  hotel  and  contents,  and 
upon  another  occasion  that  he  would  take  the 
miole  line,  and  place  it  in  such  companies  as 
was  specially  desired.  Held,  that  this  was  sofd- 
cient  to  support  a  finding  that  tbe  agent  was  au- 
thorized to  make  the  contract. 

Department  2.  Appeal  from  superior 
court.  Kern  county;  R.  £.  Arick.  Judge. 

Jarboe,  Hurrlsoa  &  GootifeHow,  tor  ap- 
I>ellant.  Raggin  &  Vau  JVess,  for  re- 
spondent. 

McFarland,  J.  This  is  an  action  to  re- 
cover $5,000  upon  an  alleged  parol  con- 
tract for  the  insurance  of  furniture,  etc., 
in  the  Southern  Hotel,  at  Bakersfleld,  In 
Kern  county.  The  verdict  and  Judgment 
were  for  plaintiff,  and  defendant  appeals. 
The  defendant  is  a  corporation  organized 
under  the  laws  of  6reat  Britain,  and  does 
business  In  the  Pacific  states  and  territo- 
ries under  the  management  of  W.  J.Cal- 
lingham,  and  Its  head  office  under  his 
charge  Is  in  San  Francisco.  It  baa  local 


agents  In  various  cities  and  towns,  and  on 
July  ft,  1889,  its  agent  at  Bakentfleld  was. 
and  for  a  long  time  had  been,  H.  A.  Blod. 
get.  On  that  date  a  small  fire  occurred 
in  the  Southern  Hotel,  of  which  plaintlfi 
was  lessee,  and  in  Svbich  she  had  a  large 
amount  of  furniture  and  other  personat 
property.  The  hotel  was  conducted  and 
managed  by  her  brother,  W.  U.  Harroo, 
who  was  her  general  agent  tor  that  par- 
pose.  Being  alarmed  at  tbe  occurrence  of 
the  fire  her  said  agent  went  to  said  Blod- 
get  In  the  afternoon  of  said  July  6th.  and 
told  him  that  he  wanted  an  Insurance  on 
said  furniture,  etc.,  to  take  effect  imme- 
diately, and  that  If  he  could  not  obtain  it 
from  him  be  would  go  elsewhere:  and  it 
Is  clear  that  the  Jury  were  warranted  by 
the  evidence  in  finding  that  a  contract  ol 
Insurance  on  said  property  tor  one  year 
for  f5,OU0  was  then  and  there  made  by  de- 
fendant with  plaintiff,  to  take  effect  Imme- 
diately, provided  Blodget  had  the  author- 
ity to  make  such  contract  for  defendant. 
On  the  next  day,  July  7tb,  a  general  con- 
flagration, not  originating  In  said  hotel, 
destroyed  nearly  the  entire  town,  includ- 
ing plaintiff's  said  property,  which  was  of 
a  value  exceeding  fS.OOO.  The  real  que»- 
tton  in  thecase  is,  was  the  Jury  authorlzf>d 
by  the  evidence  to  find  that  Blodget  had 
power  to  bind  the  defendant?  There 
are  some  minor  points  made  about  cer- 
tain rulings  of  the  court,  but  we  do  not 
think  that  in  such  rulings  any  material 
error  was  committed. 

Blodget  had  a  written  commission  from 
defendant,  which  certifies  that  he  is  ap- 
pointed agent  of  defendant  "with  full 
power  to  receive  proposals  for  insurance 
against  loss  or  damage  by  Are  In  Bukers- 
field  and  vicinity,  to  fix  rates  of  premium, 
and  to  receive  moneys,  on  behalf  of  tbe 
City  of  Tiondon  Fire  Insurance  Company, 
limited,  of  London,  Eng.,  subject  to  tbe 
rules  and  regulatlonB  of  said  company, 
and  such  instructions  as  may  be  given 
from  time  to  tluie  by  the  general  agents 
of  the  western  department  of  the  United 
States."  The  foregoing  words  In  quuta- 
tloQ  marks  are  the  only  words  la  tbe  in- 
strument which  either  grant  or  restrict 
the  powers  of  Blodget.  Appellant  con- 
tends that  Blodget's  powers  must  be  de- 
termined by  the  cominissiou.  and  that  it 
does  not  include  tha  power  to  accept  ap- 
plications, or  to  make  any  Insurance  con- 
tracts; while  counsel  for  respondent  con- 
tends that  such  power  is  fairly  Included 
in  the  language  of  the  Instrument.  We 
do  not  think  It  necessary  to  determine 
whether  the  general  scope  of  tbe  commis- 
sion, properly  construed,  includes  the  au- 
thority here  questioned,  because  we  think 
that  in  this  particular  case  there  were 
"such  instructions  •  •  •  given  •  •  • 
by  the  general  agents'*  of  defendant  as 
authorized  Blodget  to  make  tbe  contract 
sued  on.  Harron  testified  that  at  the 
time  of  the  contract  he  asked  Blodget, 
"Don't  I  want  to  make  a  written  applica- 
tion?" and  was  answered,  "No;  you  are 
not  asking  for  this  Insurance.  You  are 
giving  it  to  Mr.  Calllngbam  upon  his  ask- 
ing for  It.  •  •  •  I  ha\-e  letters  from  Mr. 
Calllngbam  asking  for  that  insurance; 
consequently  it  is  not  necessary  toryou  to 
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make  a  vritten  application. "  Blodset 
teetlfled  that  "  I  told  blm  [Harron]  that 
I  could  furnish  him  loeurance;  that  Mr. 
OalUngham  had  asked  for  the  Insnrance 
on  the  fnrnlture  of  the  hotel;  that  I  had 
promised  to  give  It  to  him,  and  that  I 
would  send  It  to  him ;  and  that  It  would 
cover  from  then."  Furthermore,  it  ap- 
pears in  evidencethatdefendanthad  taken 
pulfcles  on  the  Southern  Hotel;  that  on 
April  11.  1889,  Jn  ti  letter  to  Biodget'about 
those  policies,  Calllnghani  wrote  as  fol- 
lows: "I  dropped  you  a  line  yesterday 
askinff  If  there  would  be  «ome  Insurance 
required  on  the  hotel  furniture  and  other 
contents  of  the  building.  •  *  •  if  any 
Ineurance  Is  required  as  suggested,  I  sbsU 
be  very  glad  to  give  my  attention  to  It;" 
and  that  on  April  10th  be  had  written  to 
Blodget  as  follows:  "If  the  furniture  of 
the  Southern  Hotel  is  to  be  insured.  I 
could  take  care  of  the  whole  Hue  for  yon, 
and  would  place  it  in  any  companies  that 
you  sperfally  desire."  We  think  that  this 
testimony  ami  evidence  was  sufficient  to 
Justify  the  Jury  In  finding  that  Blodget 
had  authority  to  make  the  contract  with 
plaintitr,  and  tliathedid  make  It  on  be- 
half of  defendant.  There  is  no  pretense 
that  a  written  policy  embracing  the  oral 
contract  would  not  hare  been  made,  of 
the  date  of  July  6th,  it  the  fire  had  nut 
taken  place  before  It  could  have  been 
done.  CalUngham,  when  on  the  witness 
stand,  did  not  pretend  that  there  was 
any  other  reason  for  rejecting  the  policy. 
There  is  nothing  In  the  point  that  the 
ptaintirf's  brother  and  manager  of  the 
hotel,  W.  H.  Harron,  had  no  authority 
to  act  for  plaintiff.  Judgment  and  order 
denying  the  motion  lor  a  new  trial  af- 
firmed. 

We  concur:    Beattt,  C.  J.;  Sharp- 

8TELN,  J . 

(88  Cal.  »)  

Luco  V.  ToBO.  (No.  12,560.) 
(Supreme  Court  of  CaHfomia.  Feb.  18, 1891.) 
Appeal — DmnBD  Court — ArriRMANOB. 
Const.  Cal.  art.  6,  $  3,  provides  that  the  sa- 
preme  court  shall  consist  of  a  chief  justice  and 
six  associate  Justices,  and  the  concurrence  of  four 
Justices  presentat  the  argument  shall  be  necessary 
to  pronounce  a  judgment  in  bank,  but  if  four  Jus- 
ti<;cs  so  present  do  notconcur  in  a  ludgment,  then 
all  the  justices  qualified  to  sit  in  the  cause  shall 
hear  the  argument;  but  to  render  a  Judgment  a 
concurrence  of  four  Judges  shall  be  necessary. 
On  motion  to  atBrm  a  Judgment  it  appeared  that 
ttie  canse  had  been  several  times  heard  and  sub- 
mitted, in  which  no  decision  was  reeobed  owine 
to  the  ehanye  in  the  peraonnel  of  the  court,  and 
an  eaual  division  of  opinion  amon^  the  Judges 
qualified  to  act;  but  before  an  opinion  was  writ- 
ten three  new  J  udces  qualified  to  hear  the  case 
were  selected.  Held,  that  the  cause  should  be 
presented  on  its  merits  before  the  newly-consti- 
tuted court,  and  the  motion  will  be  denied. 

In  bank.  Appeal  from  superior  court, 
San  l^iego  county;  Thomas  H.  Bush, 

Judge. 

Const.  Cal.  Jud.  Dept.  §  2,  provides  that 
the  supreme  court  shall  conslht  of  a  chief 
Justice  and  six  associate  justices,  and  the 
concurmnee  of  four  justices  present  at  the 
argument  shall  be  ueceKsary  to  pro- 
nounce a  Judgment  in  bank,  but  If  four 
justices  Bopresentdo  not  concur  in  u  Judg- 


ment, then  all  tbejasttceeanallfledtoslt 
lu  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment  a  concurrence  of 
four  judges  shall  be  necessary. 

/.  N.  Thorae  and  £.  W.  McKiostry, 
[Oliver  P.  Evans,  ot  counsel,)  for  appel- 
lant. Hnrry  L.  Titua  and  Henry  M.  Smith, 
(Georgv  H.  Smith,  of  coaneel.)  for  re- 
spondent. 

Patbrbon.  J.  When  this  cause  was  first 
submitted  thejudgment  of  the  court  below 
was  affirmed,  four  justices  concurring. 
One  of  the  Justices  who  participated  in  the 
decision  was  not  present  at  the  argument, 
but  it  was  understood  by  the  members  of 
the  court  at  the  time  of  the  decision  re- 
ferred to  that  counsel  forboth  parties  had 
stipulated  at  the  hearing— as  counsel  had 
in  nearly  every  other  case  on  the  calendar 
for  the  term  at  which  this  case  was  heard 
— that  any  justice  not  present  at  the  ar- 
gument might  participate  In  the  decision. 
Upon  a  representation  made  by  couusel 
for  appellant,  after  the  decision,  that  no 
such  stipulation  bad  been  entered  into, 
and  upon  tbelr  motion,  basetl  on  the 
ground  that  only  three  of  the  Justleea  who 
beard  the  argument  had  participated  In 
the  decision,  the  judgment  was  set  aside. 
Since  that  time  the  cause  has  been  heard 
and  submitted  several  times,  but  no  de- 
cision has  been  reached,  owing  to  a  change 
in  the  personnel  ot  the  court,  and  an  equal 
division  of  opinion  among  the  six  Justices 
qualified  to  act.  At  the  lust  October  term 
counsel  fur  respondent  moved  that  the 
Jndgment  be  affirmed,  it  appearing  that 
the  Justices  qualified  to  act  were  equally 
divided  In  opinion.  It  is  admitted  that  a 
mere  failure  to  agree  cannot  have  the 
effect,  ip»o  facto,  of  an  affirmance,  for  the 
constitution  requires  the  concurrence  ot 
fonr  Justices  to  pronounce  Judgment;  but 
it  Is  claimed  thatlt  then  becomes  the  duty 
of  the  Justices  who  voted  for  a  reversal  to 
unite  with  their  associates  in  affirming 
thejudgment.  The  reason  given  tor  this 
contention  Is  an  argument  ab  inconvea- 
tenti.  It  is  said  that  if  this  rule  is  not  fol- 
lowed the  case  might  becontlnued  forfaur 
years,  until  a  change  in  the  membership 
in  the  court  occurs;  "and,  then  aicaln. 
the  same  condition  of  things  might  still 
continue,  and  this  would  require  a  further 
continuance;  and  thus  it  might  happen 
that  the  ease  would  never  be  decided." 
Many  English  and  American  authorities 
are  cited  in  support  ot  the  motion,  and 
no  cafes  to  the  contrary  have  been  found 
by  respondent;  but  the  decisions  muse  br 
read  in  the  llghtof  the  circumstances  under 
which  they  were  rendered.  Some  of  the 
cases  referred  to  went  off  on  the  authority 
of  statutes  providing  that  in  cases  of 
equal  division  among  the  judges  the  Jndg- 
mentshould  be  affirmed,  others  upon  a  rule 
following  the  practice  ot  the  English 
courts,  and  the  others  upon  the  ground 
of  expediency.  The  case  of  Ayers  v.  Bens- 
ley,  32  Cal.  fi32.  Is  hardly  In  point.  There 
a  judgment  had  been  rendered  by  a  constl- 
tntional  quorum,  and  It  was  only  on  pe- 
tition for  rehearing  that  a  division  oc- 
curred. The  rule  has  always  been  with  re- 
spect to  petitions  for  rehearings  that  as 
many  Justices  as  are  necessary  to  pro- 
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nouncethe  Jad^ment  mustconcnrlp  grant- 
ing a  rehearing,  or  the  petition  will  be  de- 
nied. In  jurlsdJctJoiie  presided  over  by 
Judges  holding  for  life,  or  for  terms  so 
great  as  to  make  the  probability  of  a 
change  in  the  membership  of  the  court  re- 
mote, the  Judgment  of  afHrmance  follows 
a  division  ex  necessitate  rei.  In  such  a 
case  the  decree  does  not  import  a  division 
as  to  the  nature  of  the  Judgment,  but  as 
to  the  questions  of  law  and  fact  Involved 
In  it.  While  tite  decree  is  a  bar  to  any  sub- 
sequent-action  for  the  same  cause,  no 
matters  of  law  are  decided,  and  it  therefore 

Kosseeses  no  dignity  aa  ajudictal  precedent, 
ut  carries  upon  its  face  a  badge  which 
precludes  any  application  of  It  in  future 
under  the  doctrine  of  stare  decisis.  The 
judges  simply  agree  that  It  is  expedient  to 
finish  the  litigation.  It  is  a  public  expedi- 
ency, and  is  often  expedient  also  with  re- 
spect to  the  interests  of  the  parties.  Sup- 
ported by  these  considerationB,  anA  the 
presumption  of  correctness  which  al- 
ways attaches  to  the  Judgment  of  the 
court  below,  it  is  proper  and  right  that 
the  Judges  who  were  In  favor  of  a  reversal 
should  waive  any  Insistence  of  opinion, 
and  unite  with  their  associates  in  an 
afilrmance  of  the  Judgment.  This  they  do 
wltbont  in  any  way  relinquishlDg  their 
Conrictinns  upon  the  questions  of  law  or 
fact  involved  in  the  case.  But  here  there 
are  no  such  considerations  as  induced  the 
decisions  In  the  cases  referred  to.  At  the 
time  the  motion  was  made  It  was  evident 
that  before  the  time  for  the  next  term  of 
court  at  which  the  cause  would  be  heard, 
three,  at  least. — Including  the  justice  dis- 
iiuallfled  to  act, — and  possibly  four,  of  the 
Jnstlces,  woald  be  succeeded  by  others  on 
the  bench.  Within  a  month  after  the 
motion  was  made,  and  t)efore  an  opin- 
ion was  written,  an  election  occurred, 
which  resulted  In  the  choice  of  three  new 
Justices,  all  of  whom  are  qualified  to  assist 
in  deciding  the  cause  on  Its  merits.  Under 
these  circumstances,  we  thongtat  at  the 
time  the  motion  was  submitted,  and  still 
think,  that  the  cause  should  be  presented 
on  its  merits  before  the  court  as  now  c(m- 
stituted.   The  motion  Is  therefore  denied. 

We  concur  Beatty,  C.  J. ;  McFarland, 
J.;  ShArpstrin,  J 

Harrison,  De  Haven,  and  Garouttk, 
JJ.  Although  we  were  not  present  at  the 
argument  of  the  motion,  which  was  after- 
wards submitted  on  briefs,  counsel  for  ap- 
pellant not  being  present  at  the  time  the 
motion  was  made,  we  have  considered 
the  point  made  by  respondent,,  and  con- 
cur In  theviewB expressed  In  theoplnlon  of 
Justice  Paterson. 


(46  Kkd.  351) 

State  ear  reh  Kem,oog,  Attorney  General, 
T,  Kansas  Mercantile  Ass'n  et  al. 
{Supreme  CouH  of  Kanstu.  Feb.  7,  1891.) 

Lottbeiks—Plaung  Poliot. 
1.  A  scheme  for  the  distrlDutlon  of  prizes  by 
chance  is  a  "lottery.  " 

a.  A  scheme,  generally  known  as  "playing 
policy,"  whereby  an  aasociatioD  sells  for  five 
cents,  or  any  other  speciflo  sum  of  money,  certill- 
cates  or  tickets  which  entitle  the  purcbuser  to  a 


lead-pencil  of  trifling  value,  and  also  permtts 
sucb  purchaser  to  select  certain  nuoibers,  say 
3-0-18,  which,  if  all  drawn  by  a  bllnatDldeil  boy 
from  a  revoiving  wheel  fa  which  several  num- 
bers are  placed,  entitle  the  person  purchasing' 
tho  certificate  or  ticket  to  a  prize  of  money  much 
larger  in  amooat  tban  be  has  paid  for  his  certifi- 
cate or  ticket,  is  a  "lottery. 
(SylUa>m  by  the  Court.) 

Original  proceeding  In  qao  warranto. 
L.  B.  Kellogg,  Atty.  Gen.,  in  pro.  per. 
S.  b.  Bradfyrd,  lor  defendant. 

HoRTON,  C.  J.  This  action  is  brongbt 
□Oder  snbdfvlslons  3  and  4  of  paragrapli 
4767  of  the  General  Statutes  of  18S9.  Ithaa 
for  its  object  the  forfeiture  of  the  charter 
of  the  Kansas  Mercantile  Association,  and 
the  prevention  of  the  Individual  defend- 
ants from  acting  as  a  corporation  or  exer- 
cislngcorporate rights.  The  charter  stateu* 
that  the  purpose  lor  which  the  corpora- 
tlon  was  formed  is  to  sell  variooiA  articles 
of  merchandise,  with  premium  nnmbera 
attached,  the  premium  numbers  entltlinx 
purchasers  holding  the  sameto  n  selection 
of  other  articles.  The  testimony  of  P.  W. 
Kline,  the  general  manager  of  the  associa- 
tion, shows  that  the  object  in  obtaining 
the  charter  was  to  enable  the  association 
to  carrj'  on  the  identical  business  which 
the  evidence  discluses  Is  carried  on  by  the 
association.  The  testimony  of  witnesses 
shows  that  the  association  has  on  hand  a 
number  of  lead-pencils,  probably  of  the 
value  of  a  smalt  fraction  of  a  cent ;  that  a 
five-cent  Investment  or  a  dollar  Invest- 
nient  in  the  purchase  ot  one  of  the  "  ven- 
dor's certificates, "  as  the  defendants  are 
pleased  to  call  their  tickets,  entitles  the 
purchaser  to  one  of  these  lead-pencils; 
that  the  purchaser  of  a  certificate  orticljet 
selects  certain  numbers,  say  3-9—13,  and 
hands  these  numbers  Into  the  ofiiee  of  the 
association,  and,  if  all  the  same  numbers 
come  out  In  the  next  drawlnir.  the  pur- 
chaser gets  a  prize,  ranging  from  4o  cents 
to  f 2,600 ;  if  the  numbers  selected  do  not 
come  oat,  the  purchaser  gets  no  piise; 
that  twice  a  day  78  numbers  are  placed 
In  a  wheel  on  the  staee  of  Uanson^s 
Opera-House  atKunsasClty.In  this  state; 
that  the  wheel  is  revolved  for  half  an 
hour:  that  a  blindfolded  boy  drawsout  12 
numbers  at  a  noon  drawing,  and  13  num- 
bers at  an  evening  drawing:  that  soeta 
persons  as  choose  to  be  prewut  at  these 
drawings  attend  and  make  up  the  au- 
dience; that  thenumbers  drawn  are  posted 
on  a  black-board,  and  are  sent  to  the  va- 
rious agencies  in  Atchison,  Wichita,  Leav- 
enworth, St.  Joseph,  Mo.,  and  two  or 
three  points  In  Texas,  where  the  associa- 
tion has  agencies  established  for  the  pur^ 
pose  of  assisting  in  carrying  on  its  busi- 
ness. The  buBlnesa  of  the  assoeistlon  Is 
called,  and  generally  known,  as,  "playing 
policy. " 

Section  3,  art.  15,  of  the  constitution  of 
the  state,  ordains  that  "lotteries  and  the 
sale  of  lottery  tickets  are  forever  prohib- 
ited. "  Of  course,  there  Is  no  provision  in 
the  statute  concerning  private  corpora- 
tions authorizing  the  formation  of  any 
corporation  or  association  in  this  state  to 
carry  on  lotteries  or  to  sell  lottery  tlclict«. 
Paragraph    4767,  Gen.  St.  1889,  reads: 
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"Suvli  action  [In  the  nature  of  quo  war- 
rHBto]  may  be  brought  In  the  supreme 
court  or  !n  the  district  court  in  the  folio  w- 
inf?  cases:.  *  *  •  T/j/rd,  wheu  any  aaso- 
dation  ur  number  of  persons  shall  act 
within  the  state  as  a  corporation  without 
being  legally  incorporated;  fourth,  when 
any  coriiorution  do  or  admit  acts  which 
amount  to  a  surrender  or  forfeiture  of 
their  rlKhts  and  privities  as  a  corpora- 
tion, or  when  any  corporation  abuses  its 
power,  or  exercises  powers  not  conferred 
bylaw."  Upon  the  pleadings  and  evi- 
dence, the  sole  question  is  whether  the 
business  carried  on  by  the  Kansas  Mercan- 
tile Association  la  a  lottery.  The  word 
"lottery  "  mast  be  cunstraed  in  the  popu- 
lar sense,  with  a  view  of  reroedyiug  the 
mischief  intended  to  be  prevented,  and  to 
suppress  all  evaaions  for  the  continuance 
of  the  mischief.  A  "gift-sale"  of  books  is 
a  lottery.  State  v.  Clarke,  33  N.  H.  329.  A 
■•prize-candy"  business  is  a  lottery.  Hull 
V.  KuggleSt  56  N.  Y.  424:  Holoman  v. 
State,  2  Tex.  App.  610.  "Prise-concerts" 
are  lotteries.  Com.  v.  Thacber,  87  Mass. 
583;  State  r.  Overton,  16  Nev.  136;  Necrley 
V.  Devlin,  12  Abb.  Pr,  (N.  S.  i  210.  "Priae- 
tlckets^to  Induce  subscriptions  to  a  news- 
paper constitute  a  lottery.  State  v.  Mum- 
ford,  73  Mo.  647.  ''Baffles"at  fairs  are  lot- 
teries. Com.  T.  Manderfleld,  8  Phila.  459. 
"Drawing  works  of  art"  constitutes  a  lot- 
tery. Governors  of  Alms-Houae  v.  Art 
Union,  7  N.  T.  228.  "A  pubjlc  exhibition 
during  which,  and  as  a  part  of  the  adver- 
tised proceedings,  presents  were  distrib- 
uted among  such  of  the  audience  as  held 
tickets  which  answered  to  the  numbers 
called  at  will  by  the  exhibitor,  held  to  be 
a  lottery."  State  v.  Shorts,  33  N.  J.  Law, 
898.  "  When  a  city  or  a  government,  In  or- 
der to  make  an  inducffmeut  for  people  to 
buy  their  bonds,  holds  out  large  prizes  to 
be  drawn  by  chance,  or  determined  by  lot 
In  the  manner  in  which  prizes  are  usually 
determined  in  honestly  conducted  lotteries, 
the  mailing  of  circulars  concerning  such 
drawings,  past  and  future,  Is  a  mailing  of 
lottery  circulars."  U.  S.  v.  Zelsler.  30  Fed. 
Kep.  499.  "A  scheme  for  the  disposal  of 
town  lots,  by  the  terms  of  which  a  num- 
ber of  lots  are  sold,  and  others  are  re- 
served to  be  distributed  by  lot  among  the 
purchasers  of  the  first  portion,  so  that  the 
chance  of  obtaining  one  of  the  reserved 
prise  lots  forms  a  part  of  the  Indutvment 
ur  consideration  for  which  each  purchaser 
pays  the  price  agreed  op  for  the  lot  sold 
to  him,  is  s  'lottery.'"  U.  S.  v.  Olney,  1 
Abb.  (U.  S.)  275.  ■'  Playing  policy  "  has  al- 
so been  decided  in  New  York  to  be  a  "lot- 
tery." Wilkinson  v.  Gill,  74  N.  Y.  63.  In 
that  case,  Churcu,  C.  J.,  said  that  "a  '  lot- 
tery '  is  defined  by  Webster,  '  a  scheme  for 
the  distribution  of  prizes  by  chance,  or  the 
distribution  itself,'  and  he  defines  'lot' 
as 'that  which  causes,  falls,  or  happens; 
that  which  in  human  speech  Is  called 
chance,  fortune,  hazard;'  and  'to  draw 
■  lots'  Is  '  to  determine  an  event  by  drawing 
one  thing  from  a  number,  whose  uiarks 
are  concealed  from  the  drawer,  and  thus 
determining  an  event.*  Worcester  defines 
'lottery*  as 'a  hazard  In  which  sums  are 
ventured  for  achanceof  obtaining  agreat- 
er  value.'  The  language  of  Fulqer,  J.,  in 


Hull  V.  Buggies,  66  N.  Y.  424,  may  be 
adopted  as  a  result  of  the  accepted  defini- 
tions: '  Where  a  pecuniary  consideration 
is  paid,  and  it  is  determined  by  lot  or 
chance,  according  to  some  scheme  held  out 
to  the  public,  what  and  how  much  ho 
who  pays  the  money  is  to  have  for  It.  that 
is  a  lottery.' "  Clearly,  the  business  in 
which  the  association  is  engaged  Is  "a 
scheme  for  the  distribution  of  prises  by 
chance."  It  has  all  the  essential  features 
of  a  lottery,  and  should  be  so  construed. 
A  purchaser  of  a  certificate  or  ticket  from 
the  association  does  so  with  the  hope  or 
expectation  of  drawing  a  prize.  His  pur- 
pose Is  to  try  bis  luck  at  "Fortune's 
Wheel,"  und  not  to  get  a  Icad-peocll. 
Within  the  definition  of  Webster  and  the 
authorities  cited,  the  purpose  of  the  asso- 
ciation and  Its  ofiicers  and  agents  is  to  es- 
tablish and  carry  on  a  lottery.  The  pur- 
pose expressed  in  the  charter  of  the  asso- 
ciation shows  that  purchasers  of  mer- 
chandise from  the  association,  with  pi-e- 
mlum  numbers,  were  to  be  entitled  to  the 
selection  of  other  articles ;  that  Is,  prizes. 
Therefore  it  Is  evident  that  the  parties 
filing  the  charter  and  organising  the  asso- 
ciation Intended  to  carry  on  "a  scheme  for 
the  distribution  of  prizes  bychance;"  that 
is,  to  establish  "a  lottery."  Thisisuniaw- 
fnl.  Such  a  scheme  or  business  has  no 
■warrant  of  authority  from  any  statute, 
and  is  in  direct  violation  of  the  constitu- 
tion of  the  state.  Even  If  there  is  no  stat- 
ute prescribing  fines  or  penalties  to  be  in- 
flicted upon  persons  engaged  in  carrying 
on  lotteries  In  the  state,  yet  the  constitu- 
tion is  so  far  self-executing  that  no  cliar- 
ter  can  be  granted  or  corporation  organ- 
ised in  the  state  for  lottery  business  or  the 
sale  of  lottery  tickets.  The  alleged  Char- 
ter of  the  defendant  will  therefore  be  de- 
clared null  and  void,  and  all  of  the  defend- 
ants are  hereby  prohibited  from  transact- 
ing or  currying  on  the  business  or  "lot- 
tery"  describefl  in  the  i»etitlon.  Judgment 
will  be  entered  accordingly  against  the  de- 
fendants, with  costs.  All  the  justices  con- 
cnrring. 

'  (IS  Colo.  643) 

Patrick  v.  Crowe  e*  «/, 

{Supreme  Court  qf  Colorado.   Feb.  6,  1891.) 

JcDGx—DiHQUALtriCATioN— Benefit  or  Com- 
plaint— COHFROMISE. 

1.  The  part  owBersbip  of  a  mine  by  the 
brother  of  the  Judge  before  whom  au  action  in- 
volving a  lease  of  part  of  the  property  ts  about 
to  be  tried  doa  not  of  Itself  disauallfy  the  judge, 
where  there  is  nothiniif  to  show  that  the  brother's 
interest  was  covmred  by  the  lease,  or  in  any  way 
affected  thereby;  and,  where  the  Judge  is  of  opio' 
ion  that  be  will  not  be  influenced  by  that  nuit, 
his  ordor  overmlinff  plaintiff's  application  for  a 
change  of  venue  will  not  he  dlstyr&ed. 

2.  Neither  is  the  Judge  disqualified  by  the 
fact  that  his  brother  is  an  attorney  tor  one  of  the 
parties  in  the  case,  and  that  the  Judge  himself 
was  an  unsncoessful  bidder  for  a  lease  of  the 
mine. 

8.  Where  the  complaint  In  the  action  is  based 
on  the  theory  that  an  assignment  of  the  lease  to 
plaintiff  correctly  expresses  the  contract  of  the 
parties,  and  that  defendants  have  wrongfully 
availed  themselves  of  a  clause  of  forfeiture  there- 
in contained,  the  refusal  of  the  court  to  permit 
an  amended  compliant  to  be  filed  on  tiie  day  be- 
fore the  cause  was  set  for  heiuring,  which  flis- 
affirms  the  correctness  of  the  asalgnment  as  writ- 
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ten,  and  wh!eb  prays  that  It  be  so  refonsed  as  to 
omit  entirely  the  forfeiture  clause,  is  not  snch 
an  abuse  of  discretion  as  will  warrant  a  reversal. 

4.  A  party  cannot  be  compelled,  against  bis 
will,  to  tesUfy  as  to  the  deudls  of  an  offer  of 
compromise  made  by  him  during  the  pendency  of 
the  litigation. 

5.  A  written  offer  of  compromise,  made  by 
one  of  defendants,  and  rejected  by  plaintiff,  is 
not  rendered  admissible  against  tbe  latter  by  the 
fact  that  he  read  it  without  specitically  objecting 
to  matters  therein  prejudicial  to  bis  case. 

tt.  Wberedefenoant  testifles  to  aconveraation 
with  plaintiff,  which  disoredlts  the  latter's  testi- 
mony, the  refusal  to  permit  defendant  to  be  folly 
croBB-examined  as  to  Budi  oonversatloa  Is  error. 

Appeal  from  district  coart,  Pitkin  coDoty. 

This  actloD  was  iDHtltoted  by  appellant 
Luclen  L.  Patrick,  as  plaintiff  below, 
agulDst  appellees,  George  W.  Crowe  et  al., 
to  procure  a  decree  declaring  plaintiff  to 
be  tbe  owner  of  a  half  Interest  In  a  lease 
upon  an  eleven-twelfths  Interest  In  the 
"Celeste"  lode,  a  mining  claim  situate  in 
Pitkin  coanty,  Culo.  In  tbe  month  of 
April,  1888,  the  Celeste  claim  was  owned 
by  the  following  parties,  to-wlt:  Charles 
H.  Graham.  Meyer  Guggenheim,  John  A. 
Ewlng,  and  A.  W.  Rucker;  the  latter  be- 
ing one  of  the  attorneys  ol  record  for  ap* 
pellees  In  this  caase.  About  this  date  the 
aforesaid  parties,  with  the  exception  of 
said  Kncker,  they  then  owning  eleven- 
twelfths  of  the  property,  being  desirous  of 
having  tbe  same  worked  under  lease,  ad- 
vertised tor  bids  lor  a  lease  upon  the  prop- 
erty. In  response  to  such  advertisement 
bids  were  put  In  by  a  number  of  parties, 
among  whom  were  George  W.  Crowe,  one 
of  the  present  appellees,  Hon.  T.  A.  Ruck- 
er, the  Judge  who  afterwards  presided  at 
the  trial  of  tbe  cause  In  the  court  below, 
E.  R.  Holden  and  Benjamin  Guggenheim, 
Jointly,  and  others.  E.  R.  Holden  and 
Benjamin  Guggenheim  were  the  successful 
bidders,  and  a  lease  was  thereafter  duly 
executed  to  them.  It  Is  unnecessary  to 
state  the  terras  of  this  lease  further  than 
to  Hsy  that  It  provided  for  the  working  of 
the  mine  under  tbe  royalty  system  for  tbe 
period  of  18  mnntbSt  and  that  It  required 
the  lessees  to  keep  at  least  two  men  at 
work  upon  the  pmperty,  and  that  a  fail- 
ure so  to  do  for  a  period  of  10  days  would 
entitle  the  lessors  to  declare  the  lease  for- 
feited. Shortly  thereafter  Holden  and 
Guggenlieira  executed  toGeorgeW.  Crowe, 
one  of  the  appellees  herein,  a  sublease  up- 
on a  three-fourths  Interest  In  the  property. 
A.  tew  days  after  tbe  execution  of  this  sub- 
lease the  following  written  contract  was 
entered  Into  In  relation  thereto  between 
appellee  Crowe,  as  party  of  tbe  first  part, 
and  L.  L.  Patrick  and  Mrs.  William  F. 
Patrick,  parties  of  the  second  part,  viz. : 
"This  deed  of  assignment  and  agreement, 
comhined,  made  this  23d  dayot  Ap^l^  1888. 
by  George  W.  Crowe,  of  the  county  of 
Ariipahoeand  state  of  Colorado.of  the  fii-st 
part,  and  Luclen  L.  Patrick  and  Mrs.  Will- 
iam F.  Patrick,  of  the  couuty  of  Lake  and 
state  of  Colorado,  parties  of  the  second 
port,  wltneeseth :  That  for  and  in  consid- 
eration of  the  sum  of  one  hundred  and  sixty- 
six  dollars,  sixty-six  and  two-thirds  cents, 
lawful  money,  to  the  party  of  the  first 
part  In  hand  paid  by  the  parties  uf  the 
second  .part,  tbe  receipt  whereof  1b  hereby 


confessed,  and  In  further  consideration  nt 

the  sum  of  money  hereinafter  mentioned, 
to  be  paid  and  expended  as  hereinafter  ex- 
pressed, and  in  further  consideration  of 
each  and  all  thecovenantsand  agreements 
hereinafter  expressed,  to  be  kept  and  per- 
formed by  the  parties  of  the  second  part, 
the  party  of  tbe  first  part  has  sold,  as- 
signed, transferred,  and  set  over,  and  by 
these  presents  does  sell,  assign,  tranofer, 
and  set  over,  unto  Luclen  L.  Patrick  an 
undivided  %,  and  unto  the  said  Mrs.  Will- 
iam F.  Patrick  an  undivided  %  Interest  In 
a  certain  lease  of  tbe  Celeste  lode  mining 
claim,  situate  In  tbe  Roaring  Fork  mining 
district.  In  Pitkin  county,  and  state  ol 
Colorado;  the  said  indenture  of  leaae  bear- 
ing date  the  Hrst  day  of  April,  A.  D.  1888, 
and  being  for  the  term  of  eighteen  months 
from  the  date  thereof;  said  lease  being 
originally  executed  to  Benjamin  Guggen- 
heim and  E.  R.  Holden;  to  have  and  to 
hold  the  same  unto  them,  their  heirs,  ex- 
ecutors, and  assigns,  with  tbe  privilege 
thereunto  belonging.  The  parties  of  tbe 
second  part,  in  consldwatlon  of  the  fore- 
going assignment  and  transfer,  agree  to 
expend  wlthlu  the  period  of  aixty  days 
from  the  date  hereof,  in  working  said  mine 
and  developing  the  same  for  ore  and  ore 
bodies,  tbe  sum  uf  one  thousand  dollars: 
provided,  however,  that  the  proceeds  of 
all  ore  taken  from  said  mine  and  sold  dur- 
ing tbe  said  period  of  sixty  days,  shall  be 
applied  to  the  payment  ol  the  exfienses 
incurred  In  working  tbe  same;  and  If,  on 
account  of  the  application  of  the  proceeds 
of  the  sales  of  ore  taken  and  sold  from 
said  mine  during  said  period  of  sixty  days, 
tbe  sum  of  one  thousand  dollars  shall  not 
have  been  wholly  expended  as  aforesaid 
during  said  period,  (hen  the  parties  of  tbe 
second  part  agree  to  refund  to  the  party 
of  the  first  part  the  one-third  of  such  un- 
expended balance  of  said  sum  of  one  thou- 
sand dollars  on  request  of  the  party  of  the 
first  part.  It  Is  furtheragreedthat  Id  case 
the  said  sum  of  one  thousand  dollars  shall 
be  wholly  expended  within  the  mine  with- 
out the  mine  producing  enough  ore  to  pay 
the  expenses  thereof,  then  the  parties  of 
the  second  part  agree  to  be  responsible  for 
and  pay  the  two-thirds  part  of  all  ex- 
penses of  every  kind  incurred  in  working 
said  mine,  over  and  above  the  proceeds  of 
ore  taken  therefrom,  it  being  understood 
that  the  proceeds  of  ore  taken  from  said 
mine  shall  be  first  used  In  paying  the  ex- 
penses of  worklngtbe  same.  Thb  party  of 
the  first  part  hereby  reserves  to  himself 
equal  authority  and  voice  In  the  manag<;- 
nient  of  said  property  with  the  parties  of 
the  second  part.  It  Is  further  agreed  be- 
tween the  parties  hereto  that  no  salary  or 
salaries  shall  be  paid  tor  superintendingor 
managing  the  working  of  said  property 
until  the  same  is  on  a  paying  basis.  The 
parties  of  the  second  part  hereby  agree  to 
keep,  abide  by,  and  perform  all  the  condl- 
titms,  covenants,  and  agreements  expressed 
in  said  lease  of  said  mine,  to  the  full  extent 
of  their  respective  Interests  therein;  and 
In  case  of  the  failure  of  the  parties  of  the 
second  part,  or  either  of  them,  to  keep  and 
perform  each  and  all  the  agreements  and 
covenants  herein  expressed,  he.  she.  or 
they,  as  the  case  may  be,  shall  for^t  bU. 
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ber,  or  tbelr  interest  In  said  lease,  and  the 
eame  shall  Immecliately  revert  to  the  par- 
ty ot  the  first  part.  In  wltnesB  whereof, 
the  parties  have  hereto  set  their  hands 
and  seals  the  day  and  year  first  above 
written.  [Signed]  Gko.  W,  Chowb.  L. 
L.  Patrick.  Mks.  Wiluam  F.  Patrick.  ** 
The  forefTolng  is  the  instrument  set  forth 
and  relied  upon  in  the  original  complaint, 
in  which  pleading  It  is  further  alleged  that 
the  contract  was  entered  Into  by  L.  L. 
Patrick  un  his  own  behalf  and  as  agent 
for  Mrs.  W.  F.  Patrick,  and  that.  Mrs. 
Patrick  falling  to  take  the  portion  as- 
Bigaed  to  ber,  plaintiff  succeeded  to  said 
Interest.  Continuing,  the  plaintiff  alleges 
that  he  had  expended  and  become  liable 
for  the  fjum  of  f  I.IHK)  prior  to  the  lOth  day 
of  Jul.;.  1888.  In  prosecuting  the  work  un- 
der the  written  a^reement.and  the  letting 
of  the  contract  for  the  sinking  of  a  shaft 
upon  said  property  to  the  depth  of  lOOfeet 
at  a  cost  of  99.50  per  foot,  the  sinking  of 
the  sliaft  to  the  depth  of  50  feet,  and  the 
suspension  of  further  work  on  account  of 
water,  and  Crowe's  acquiescence  in  such 
suspension,  the  keeping  of  two  men  at 
work  thereafter  to  prevent  forfeiture  of 
lien.  The  familiarity  of  Ellis  with  these 
arrangements  is  also  alleged,  and  he  is 
made  a  party  defendant.  It  is  also  stated 
that  Crowe  and  Ellis  conspired  together 
to  bring  abouta  forfeitureof  the  contract, 
and  that  they  did  take  possession  of  the 
mine,  and  work  the  same  ata  large  profit. 
JSo  far  as  the  answer  to  this  complaint 
need  be  noticed,  it  consista  of  a  specific 
denial  of  each  allegation  oftbe  complaint, 
except  the  agreement  of  the  23d  of  April, 
and  as  to  such  agreement  it  alleges  failnre 
on  the  part  of  the  plaintiff  to  carry  out  Its 
terms,  and  his  abandonment  of  the  enter- 
prise; also  the  subsequent  declaration 
and  claim  of  foi-felture  and  transfer  of  a 
three-eighths  interest  In  the  contract  by 
Crowe  to  defendant  Gilbert. 

The  action  was  originally  commenced  in 
the  district  court  of  Arapahoe  county. 
The  defendants,  faowerer,  asked  tor  a 
change  of  venue  to  Pitkin  county,  resting 
tbelr  motion  for  that  purpose  upon  the 
ground  that  the  subject-matter  of  tbe  con- 
troversy was  situated  there.  This  mo- 
tion was  resisted  by  plalutiff  on  the  al- 
leged ground  tnat  A.  W.  Rucker  was 
an  owner  in  the  Celeste  lode,  and  that 
Thomas  A.  Rucker,  tbe  judge  of  the  dis- 
trict cunrt  of  Pltklo  county,  was  also  In- 
terested la  8fiid  property.  To  these  alle- 
gations the  defendants  replied,  with  affl- 
dHvlts  of  G,  W.  Crowe  and  A.  W.  Rucker, 
showing  that  the  latter  had  never  leased 
his  Interest  in  the  mine,  had  no  interest  In 
tbe  lease,  and  that  Thomas  A.  Bucker 
had  neither  an  interest  In  the  property  or 
lease.  Th»  venue  was  changed  In  accord- 
ance with  the  motion.  A.  W.  Rucker  had 
not,  however,  up  to  this  time  entered  his 
appearance  as  an  attorney  for  the  defend- 
ant in  the  cause.  Od  the  18th  of  March, 
1888,  in  the  district  court  of  Pitkin  coun- 
ty, plaintiff  in  turn  petitioned  for  a 
change  of  venae.  This  petition.  In  addi- 
tion to  the  claim  of  interest  of  tbe  Buck- 
era,  asserted,  among  other  things,  that 
the  Judge  would  be  Infiuenced  against 
plaintiff  on  account  ut  A.  W.  Kucker  be- 


ing one  of  the  attorneys  fur  defendants; 
that  said  attorney,  In  conversation  with 
T.  J.  O'Donnell,  attorney  for  plaintiff,  had 
expressed  a  strong  interest  in  tbe  contro- 
versy prior  to  his  being  employed  in  tbe 
case;  that  the  judge  bad  been  a  bidd3r 
for  a  lease  on  tbe  Celeste,  and  that  bis 
failure  to  secure  tbe  same  was  in  part 
caused  by  plaintiff,  that  one  Balderson, 
a  brother-in-la w  of  Crowe,  and  editor  of 
tbe  Aspen  Times,  bad  published  an  article 
In  said  paper  about  the  matters  in  con- 
troversy in  the  suit,  lor  the  purpose  of 
Influencing  the  decision.  In  reply,  an  affi- 
davit was  made  and  filed  by  A.  W.  Ruck- 
er, again  stating  hie  relation  to  tbe  prop- 
erty, and  averring  that  he  had  no  Inter- 
est In  the  subject-matter  of  the  suit;  and 
also  accounting  for  the  interest  he  may 
bave  exhibited  in  the  conversation  with 
O'Donoell.  by  the  claim  that  he  had  ascer- 
tained that  Crowe  was  looklngfor  him  on 
tbe  day  of  tbe  conversation,  and  that  be 
expected  to  be  employed  by  Crowe,  and  be 
bad  so  informed  O'Donnell.  The  petition 
for  change  of  venue  was  denied.  Tbe 
cause  was  set  for  hearing  on  the  lltb  of 
July  following.  On  the  8th  of  July,  no- 
tice was  given  by  plaintiff  of  his  intention 
to  move  for  leave  to  file  an  amended  com- 
plalut.  On  tbe  10th  of  July  a  motion  was 
made  by  plaintiff  to  be  allowed  to  file  an 
amended  complaint.  Tbe  motion  was 
supported  by  the  aflSdavltof  his  attorney, 
setting  forth  certain  reasons  why  the 
complaint,  as  amended,  setting  up  the  al- 
leged true  cause  of  actiim,  was  not  filed 
In  the  first  instance.  Tbe  reasons  given. 
In  substance,  were  that  at  the  time  of  pre- 
paring the  original  complaint  tbe  attor- 
ney for  the  plaintiff  hnd  nut  seen  tbe  orig- 
inal correspondence  between  plalntlO  and 
Crowe,  and  did  not  know  that  the  same 
was  in  existence  at  tbe  time.  Afi3ant  fur- 
ther stated  that  on  accountof  other  press- 
lug  business  be  did  not  prepare  the  orig- 
inal complaint  as  carefully  as  tbe  impor- 
tance of  the  case  demanded;  that  he  was 
compelled  to  dictate  tbe  complaint  direct 
to  a  type-writer;  that  be  "supposed,  aa 
a  matter  of  law,  and  so  advised  plaintiff, 
that  all  that  had  occurred  between  him- 
self and  plaintiff  was  In  law  merged  In 
said  paper  of  April  23d:  that  he,  at  the 
time,  had  not  given  said  questlou  of  law 
the  same  consideration  be  tiad  since, "  and 
on  account  of  press  of  business,  and  sick- 
ness followed  by  a  death  In  his  taiully.  be 
was  prevented  from  preparing  the  amend- 
ed complaint  at  an  earlier  date.  Tbe 
amended  complaint  tendered.  In  sub- 
stance, alleges  that  plalntin  and  defend- 
ant Crowe,  about  the  1st  of  March,  1SS8, 
entered  Into  an  agreement  by  which  Crowe 
was  to  attempt  to  get  this  lease  for  tbelr 
joint  and  equal  benefit;  tbattlie lease  was 
awarded  to  Holden  and  Guggenheim, 
and,  before  the  lease  was  actually  made, 
Crowe  entered  into  negotiations  with 
Holden  and  Guggenheim  tor  the  assiga- 
ment,  and  about  the  22d  of  March,  plain- 
tiff and  Crowe  agreed  to  take  the  assign- 
ment from  Holden  and  Guggenheim  of 
tbree-fonrths  interest  In  tbe  lease;  that 
such  asBlgnment  was  made  to  Crowe,  but 
for  the  Joint  and  equal  benefit  of  plaintiff 
and  himself;  that  afterwards,  Crowe,  bc- 
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Inff  In  embarraesed  clrcumatances,  pro- 
poHed  selling  plaintiff  an  additional  one- 
eigbth  Interest  for  f500;  that  plaintiff  was 
Inesperiencod,  and  without  any  conbidera- 
ible  money,  but,  beluK  deelruue  ut  as»iBt- 
Ing  Crowe,  offered  to  negotiate  the  sale  of 
the  one-delith  interest  to  Mrs.  W.  F.  Pat- 
rick; that  the  neRotiatlons  malted  In 
the  Bale  to  her;  that  "they  undertook  to 
Jiave  their  agreement  rednced  to  writing;" 
that  the  result  waa  the  agreement  of  the 
23d  of  April,  which  did  not  express  the 
true  relations  of  the  parties, etc. ;  thecom- 
mencement  and  subsequent  suspeuHlon  of 
n'urk  because  of  water  waa  alleged,  and 
the  acquiescence  of  Crowe  in  each  suapeu- 
Blon;  the  keeping  of  men  at  work  by 
plaintiff  thereafter  In  response  to  require- 
ments of  the  lease;  and  the  expenditure  of 
|1,000  by  htm  under  the  leade.  In  this 
pleading  plaintiff  also  states  that  heat- 
tempted  to  make  arrangementa  with 
the  ownem  uf  the  adjoining  claims,  the 
Lottte  and  the  Justice,  to  work  the 
Celeste  through  their  shafts.  Plaintiff 
farther  alleges-  that  he  was  called  to  Den- 
ver on  the  8th  of  July,  leaving  the  defend- 
ant Ellis  to  act  tor  him  in  his  absence; 
that  Ellis,  instead  of  doing  this,  con- 
spired with  Crowe  to  bring  about  a  dec- 
laration of  forfeiture,  well  knowing  plain- 
tiff's Fights  in  the  lease;  and  the  taking  of 
possesRlon  by  Ellis  and  Crowe  ut  the  mine 
after  the  10th  of  July,  and  the  profitable 
working  thereafter  of  the  mine  by  them 
under  the  lease.  The  court  refused  to  al- 
low the  amended  complaint  to  be  filed, 
and  the  cause  waa  tried  up(>n  the  origi- 
nal complaint  and  answer,  when  the  ease 
waa  reached  tur  trial  the  court,  on  its 
own  motion,  and  against  appellant's  pro- 
test, called  a  jury  to  determine  certain 
questions  of  tact.  The  Jury,  however,  re- 
turned answers  favorable  to  the  plaintiff. 
Notwithstanding  this,  a  judgment  waa 
given  in  the  defendants'  favor,  the  find  - 
ings of  the  Jury  having  been  first  set  aside 
by  tlie  court. 

I.  J.  O'Doanell.  T.  M. S.  Itbett,  and  Bugb 
Butler,  for  appellant.  A.  W.  Rucker,  G. 
W.  Tltcowb,  and  L.  S.  Smith,  for  appel- 
lees. 

Hatt,  J.,  (flfter  stating  the  fhcts  ss 
above.)  The  first  question  to  be  consid- 
ered under  the  assignments  of  error  re- 
Intes  to  the  refusal  of  tlie  district  Judge  of 
Pitkin  coonty  to  change  th?  venue  upon 
appellant's  petition  and  affidavit.  The 
application  is  based  upon  the  alleged  prej- 
udice of  the  presiding  judge,  the  Hon.  T. 
A.  EucKKH,  againHt  the  appellant.  As 
grounds  for  such  prejudice  it  is  alleged.  In 
substance:  (1)  That  A.  W.  Rucker,  a 
brother  nt  said  judge,  is  one  of  the  owners 
of  the  CeleHte  lode.  (2)  That  said  A. 
W.  Rucker  Is  one  of  the  attorneys  of  rec- 
ord for  the  defendants  in  this  cause,  and 
1%  Interested  in  defeating  plaintiff's  claim. 
(3)  That  the  feelings  and  Interest  of  A.  W. 
Rucker,  and  his  appearance  in  the  case  as 
counsel,  will  have  an  influence  upon  the 
said  Judge  Ruckeb 'b  judgment,  to  the  prej- 
udice of  plaintiff's  rights.  (4)  That  the 
judge  was  himself  an  unsuccessful  bidder 
for  the  lease  under  which  both  claim  In 
this  action.   (6)  The  recent  publication 


of  an  article  in  a  certain  newspaper  pub- 
lished at  the  place  where  the  court  was  bt»- 
Ing  held,  for  the  purpose,  as  it  is  said,  of 
influencing  the  declalon  of  the  judge  in  this 
cause.  Upon  this  showing  plaintiff  was 
notentitledto  a  change  of  venue  as  a  mat- 
ter of  right:  for,  although  it  is  alleged 
that  A.  W.  Rucker  was  at  the  time  oco 
of  the  owners  of  the  Celeste,  '.t  ia  net 
shown  that  his  interest  was  covered  by 
the  lease  in  controversy,  or  In  any  way- 
affected  thereby.  That  he  was  an  attor- 
ney in  this  case  did  not,  t  Itself,  render 
his  brother,  the  judge,  incompetent  to  try 
the  action.  That  as  such  attorney  be 
might  have  an  Influence  upon  the  deter- 
mination of  tbecase,  may  be  admitted; 
and  yet  this  Influence  might  arise  entirely 
from  his  skill  In  conducting  the  defense  as 
an  attorney,  and  be  wholly  proper.  And 
the  fact  that  the  Judge  was  an  unsuccess- 
ful bidder  for  a  lease  upon  the  property 
would  not  entitle  plaintiff  to  a  change  of 
venue.  As  to  the  newspaper  article.  It  is 
not  at  all  probable  that  the  judge  could 
ha  ve  been  Influenced  thereby.  We  cannot, 
therefore,  say  that  the  matters  alleged, 
singly  or  together,  show  that  Judge  Rurk- 
F.it  was  disqualified  from  presiding  at  the 
trial.  He  was  thy  person  called  upon  to 
decide  as  to  whether  or  not  for  any  rea- 
son his  judgment  might  be  unduly  in- 
fluenced by  the  mutters  Het  forth  In  the 
petition-;  and,  be  being  of  the  opinion 
that  he  would  not  be  influenced  by  the 
matters  stated,  we  cannot  disturb  the 
order  overruling  plaintiff's  application  for 
a  change  of  venue.  A  large  dtecretiun  Is 
lodged  in  the  judge  to  whom  such  appli- 
cations are' made;  and,  while  it  cannot  be 
said  upon  this  record  that  there  was  error 
In  overruling  the  petition  tor  a  change  of 
venue  In  the  case,  the  circumstances  are 
such  as  might  lead  the  plaintiff,  and  per- 
haps others,  to  question  the  propriety  of 
Judge  KucKEn's  retaining  the  cause  for 
trial  before  himself.  As  the  judgment 
must  be  reversed  for  other  reasons,  we 
take  the  Iihei*ty  of  suggesting  the  advisa- 
bility of  calling  in  a  judge  of  some  other 
district  to  preside  at  the  next  trial,  whould 
one  be  had,  unless  a  change  of  venue  shall 
be  granted  in  the  mean  time.  We  feel 
that  all  parties  would  be  relieved  from 
much  emharrossment  should  this  coarse 
be  followed. 

The  next  assignment  ot  error  Is  based 
apon  the  refnsal  of  the  court  to  permit 
the  amended  complaint  to  be  filed.  The 
original  complaint  is  banr  1  upon  the  writ- 
ten contract  of  April  23,1SS8.  The  amend- 
ed complaint  covers  27  pages  of  the  print- 
ed abstract  of  record,  and  is  composed 
largely  of  evidentiary  matters  that  liave 
no  properplace  in  any  pleading.  I>i(4card- 
iug  the  probative  facts  as  surplusage,  and 
we  find  that  by  this  pleading  the  wrlttwi 
contract  of  April  23, 1888.  Is  souKht  to  be 
aet  aside,  and  an  interest  in  the  Crowe 
lease  established,  on  the  theory  of  n  con- 
tract ot  partnership  between  Crowe  and 
Patrick  antedating  the  lease,  and  by  the 
terms  of  which  the  lease  was  to  be  pro- 
cured In  the  name  of  Crowe  for  the  benefit 
of  the  firm.  The  permitting  ot  proper 
amendments  is  a  matter  within  the  sound 
discretion  of  the  trial  court,  the  exercift 
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of  whlcb  will  ODly  be  controlled  In  caee  of 
abuse.  II  the  cfaan(!:e  proposed  by  the 
amended  pleading  In  this  case  conld  have 
oeen  properly  allowed  at  any  stage  In  the 
proceeding,  (apulnt  weare  notcalled  upon 
to  decide,)  the  refusal  at  the  time  offered 
was  certainly  not  an  abuse  of  discretion. 
The  cause  had  already  been  set  for  trial 
upon  the  following  day,  it  having  been  at 
issue  tor  several  months.  The  complaint 
on  file  affirmed  the  written  contract,  and 
asked  for  its  enforcement.  The  amended 
romplaint  expressly  disaffirms  the  writ- 
ten contract,  and  sets  up  a  prior  verbal 
aifreement  contrary  thereto.  The  plead- 
ings are  not  only  inconsistent  one  with 
the  other,  but  they  are  diametrically,  op- 
posed to  each  other  in  all  essential  partic- 
ulars. In  the  urlglnalcomplalnt  thclnter- 
est  of  Patrick  with  Crowe  In  the  lease  Is 
stater)  subject  to  the  forfeiture,  and  the 
plaintiff  asks  for  relief  from  the  forfeiture 
claimed  by  Crowe  and  Ellis.  In  the 
amended  complaint  the  written  instru- 
ment is  sought  to  be  set  aside  or  reformed, 
so  as  to  relieve  plaintiff  entirety  from  the 
forfeiture  clause.  By  it  the  pleading  at- 
tempts to  set  up  a  cause  of  action  that 
would.  If  properly  pleaded,  bare  required 
a  now  answer,  and  other  and  different 
evidtmce  from  that  necessary,  or  even 
proper,  under  the  issues  as  framed.  Not- 
withstanding the  great  liberality  enjoined 
by  the  Code  in  reference  thereto,  in  prac- 
tice the  Indulgence  as  to  amendments 
must  necessarily  have  some  limit.  In  our 
opinion,  the  rejection  of  the  amended  com- 
plaint, under  the  circumstances,  was  not 
an  abuse  of  discretion  on  the  part  of  the 
trial  court,  and  the  assignment  of  error 
btfsed  thereon  cannot,  ther^ore,  be  sus- 
tained. 

It  is  claimed  that  many  errors  were 
committed  by  the  court  to  the  prejudice  of 
the  plaintiff  In  admitting  incompetent  tes- 
timony, against  his  objection,  as  well  as 
in  excluding  competent  teatlm<my  offered 
by  him,  upon  the  defendants'  objection. 
Tbe  first  item  that  merits  consideration 
relates  to  testimony  admitted  In  reference 
to  a  compromise  attempted  between  plain- 
tiff and  defendants  after  the  dispute  had 
arisen  out  of  which  the  salt  arose.  A 
compromise  was  talked  over  between  the 
parties,  but  not  finally  consummatod.  In 
reference  to  this  attempted  compromise 
the  platntiff,  while  upon  the  witnesH  stand, 
was  asked  by  defendant  this  question, 
"What  was  your  proposition?"  to  which 
question  his  counsel  duly  objected.  This 
objection  was  overruled,  and  theplaiotltf 
was  compelled  to  give  In  detail  his  propo- 
Bition  to  Mr.  Crowe,  made  for  the  purpose 
of  bringing  about  a  settlement  of  the 
matters  here  in  suit.  This  was  clearly  er- 
ror. The  law  favors  compromises.  If 
parties  can  be  compelled  against  their 
will,  us  in  this  case,  to  detail  offers  made 
for  the  purpose  of  settling  matters  In  dis- 
pute to  avoid  litigation,  certainly  no 
prndent  perHon  would  feel  safe  in  offering 
any  concessions  lor  the  purpose  of  bHng- 
ing  about  a  compromise.  The  ruling  of 
the  court  below, if  upheld,  would  have  the 
tendency  of  preventing  all  negotiations 
looking  to  that  end.  II  either  party  had 
In  the  course  ol  these  negotiations  ad- 


mitted any  Independent  fart,  such  admis- 
sion, under  some  circumstances,  might 
have  been  proper  evidence  against  the 
party  making  the  same  to  establish  such 
fact,  if  material;  but  the  testimony  was 
not  offered  for  such  purpose  in  tills  in- 
stance, and  should  not  have  been  odtuitted. 
2  Whart.Ev.8  1090;  Hoghton  v.Hoghton, 
15  Beav.321 ;  Perkins  v.  Concord  Railroad, 
44  N.  H.  223;  Gay  v.  Bates,  99  Mus.s.  203; 
Durgin  V.  Somers,  117  Mass.  55;  Draiter 
T.  Hatfleld,  124  Mass.  GS.  Pending  the  ne- 
gotiations for  a  compromise,  and  as  a 
part  thereof,  the  defendant  Crowe  caused 
to  be  drawn  up  a  writing  providing  for 
the  adjustment  of  the  matters  In  dispute. 
This  instrument  was  admitted  In  evidence 
against  plaintiff's  obJectloL,  although  It 
was  never  signed  by  either  of  the  parties. 
In  fact  the  plaintiff  absolutely  refused  to 
sign  or  agree  to  It.  Inserted  in  this  writ- 
ing, w  hlch  is  quite  long,  are  matters  very 
prejudicial  to  plaintiff's  case.  In  support 
of  the  rule  admitting  this  paper,  it  is 
claimed  that,  as  it  Is  shown  to  have  been 
either  read  by  or  to  plaintiff,  he  must 
therefore  be  held  to  have  acquiesced  in 
those  matters  contained  therein  to  which 
he  did  not  specifically  object.  As  we  have 
seen,  this  instrument  was  a  part  of  the 
negotiations  for  a  compromise.  It  is  not 
shown  that  It  was  presented  to  the  plain- 
tiff under  circumstances  culling  for  a  de- 
nial from  him  other  than  that  to  be  im- 

flled  from  his  withholding  his  signature, 
twas  at  most  but  an  offer  of  compromise 
made  by  tbe  defendant  Crowe  and  reject- 
ed by  the  plaintiff.  Had  it  emanated  from 
tbe  plaintiff,  its  admissibility  as  evidence 
might  well  be  doubted.  Originating,  as 
It  did,  with  the  dcfeiidaut,  It  should  not, 
under  the  circumstances.hnve  been  bduiit- 
ted  as  evidence  against  tbe  plaintiff. 
Home  Ins.  Co.  t.  Baltimore  Warehouse 
Co.,93U.  S.  627. 

Tbe  court  also  erred  in  sustaining  de- 
fondants'  objection  to  the  request  of  plain- 
tiff to  be  allowed  to  cross-examine  the  de- 
fendant Crowe  as  to  the  conversation  in 
which  defendant  states  that  the  plaintiff 
made  the  rt'presentation  that  his  sister-in- 
law  was  his  partner  for  tbe  purpose  of 
strengthening  his  financial  ability.  Tbe 
witness  had  prerlously  testified  that  the 
plaintiff  had  reproHented  that  his  sister-in- 
law  was  in  partnership  with  him  for  the 
purpose  of  strengthening  hisfinanuiul  abil- 
ity ;  and,  as  it  was  uhown  that  Mrs.  Fat- 
rick,  the  person  referred  to  as  the  sister- 
in-law.  was  not  in  partnership  with  the 
witness,  the  evident  effect  of  the  testimony 
was  to  cast  discredit  upon  the  plaintiff, 
who  was  a  witness  In  his  own  behalf,  and 
the  plaintiff  should  have  been  permitted 
to  have  examined  the  witness  fully  in  ref- 
erence thereto. 

The  next  objection  to  be  considered  Is 
In  reference  to  - the  question  based  upon 
the  sworn  answer  of  Crowe.  In  this  an- 
swer the  defendant  Crowe  denied  under 
oath  that  he  advised  the  plaiutiff  that  the 
volume  of  water  in  said  shaft  was  suriuco 
water.  The  question  was  objected  to  for 
the  reason  that  lt  did  not  emh()d,v  the  en- 
tire paragraph  of  the  complaint  in  which 
the  language  used  occurs.  After  some  dis- 
cussion of  counsel  tbe  court  sustaini^d  this 
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obfectlon.  TblB  was  error.  As  to  whether 
or  not  the  defeDdant  Crowe  advised  plain- 
titr  that  the  water  In  the  shaft  was  sur- 
face water,  and  fur  this  reason  work 
should  bu  discontinued  until  It  disap- 
peared, was  a  material  question  In  the 
case.  Nn  good  reason  is  percelyed  why 
the  witness  should  not  have  been  allowed 
tu  answer  the  question.  The  statement 
Is  complete  in  itself,  without  reference  to 
other  matters  that  appear  in  the  same 
paragraph. 

Upon  the  whole  case  the  evidence  Is  quite 
evenly  balanced,  as  Ut  shown  by  the  fact 
that  the  Jury  decided  for  the  plaintiff, 
while  the  findings  ol  the  court  npon  the 
same  evidence  are  favorable  to  the  defend- 
ants. An  examination  of  the  record  con- 
vinces us  that  the  plaintiff  did  not  have  a 
full  opportunity  to  present  his  case  In  the 
court  below.  The  force  of  his  testimony 
was  greatly  broken,  on  tbeone  band,  by  ob- 
jections that  were  improperly  sustained ; 
while,  on  the  other,  the  force  of  bis  cross- 
esamination  of  Crowe  was  weakened,  if 
not  entirely  destroyed  in  some  instances, 
by  objections  without  merit,  that  were 
also  sustained.  Under  the  circumstances, 
weareof  opinion  that  the  judgment  ought 
not  to  be  allowed  to  stand.  It  is  there- 
fore reversed,  and  a  new  trial  ordered. 


05  Colo.  S8») 

STEiWART  V.  KiNDEL. 

{Supreme  Court  of  CoUmido.  Jan.  80,  1891.) 

EVIDBNCB— FjinCBNT— UCTUJLI.  MlSTAKB. 

1.  In  an  action  to  recover  money  alleged  to 
have  been  paid  by  mistake,  the  existence  ot  a 
written  contract  between  tbe  parties  does  not 
render  incompetent  oral  evidence  of  pilor  negoti- 
ations showing  that  the  payment  was  no  part  of 
the  transaction  evidenced  by  the  writing,  and 
that  It  was  wholly  without  consideration,  and  re- 
salted  from  a  matual  mistake. 

2.  An  instruction  that  plaintiff  is  entitled  to 
recover  if,  by  reason  of  .excitement  or  forgetftU- 
ness,  he  made  a  payment  when  nothing  was  ow- 
ing to  defendant,  is  not  misleading  when  taken 
in  connection  with  other  portions  ot  the  charge, 
to  the  effect  that,  to  warrant  a  recovery,  the  mis- 
take must  have  been  mutual. 

8.  Where  the  parties  to  the  action  and  one  of 
the  attorneys  of  record  are  sworn  as  witnesses, 
in  weighing  the  testimony  tbe  Jury  are  at  liberty 
to  take  into  coosideration  the  interest  of  each  in 
the  result  of  tbe  action,  so  far  as  such  Interest 
is  disclosed  by  the  evidence. 

4.  The  admission  by  defendant,  while  testify- 
ing as  a  witness  In  the  case,  of  tne  existence  of 

Eejudice  against  plaintiff,  does  not  preclude  an 
qniry  Into  the  extent  of  snob  111  feeling,  nor  a 
caross-examination  as  to  the  character  of  suohpre]- 
ndlce. 

Appeal  from  district  court,  Arapahoe 
county. 

In  this  action  appellee,  Kindel,  as  plain- 
tiff below.  Instituted  this  suit  to  recover 
money  alleged  to  have  been  paid  by  him 
and  received  by  appellant  without  con- 
sideration, by  the  mutual  mistake  of  the 
parties.  The  defendant.  In  his  answer, 
admits  the  payment  of  the  money,  but  de- 
nies that  the  same  was  paid  ur  received 
by  uilBtake.or  without  consideration,  and 
avers  that  the  amoant  w.aa  paid  in  satis- 
faction of  a  just  claim  against  the  plain- 
tiff. A  trial  to  a  Jury  resulted  In  a  ver- 
dict for  the  plaintiff. 


W,  W.  Cover,  for  appellant.  JoAo  Z*.  Je> 

rome.  for  appellee. 

Hatt,  J.,  {after  Btating  tbe  facts  as 
above.)  The  first  four  assignments  of  er- 
ror, so  tar  as  they  are  urged  in  this  coort, 
relate  to  the  admission  of  certain  evi- 
dence upon  tbe  trial  against  the  appel- 
lant's objections.  The  testimony  thus  ad- 
mitted relates  to  certain  conversations 
which  took  place  between  the  parties  up- 
on March  24,  1887.  A  written  contract 
having  been  subsequently  entered  Into  by 
the  parties.  It  is  contended  that  oral  evl> 
deuce  of  the  prior  negotiations  was  not 
^oper  for  the  consideration  ot  the  jury. 
We  do  not  tblnk  this  objection  well  tak- 
en. The  money  sought  to  be  recovered 
was  paid  to  the  defendant  by  a  check  up- 
on a  certain  Denver  bank.  Had  thef^^- 
Ing  of  this  check  been  a  part  of  the  agree- 
ment evidenced  by  the  written  contract, 
there  would  be  some  basis  for  defendant's 
objection ;  but  whether  or  not  It  was  In- 
tended as  a  part  of  that  transaction  was 
the  vital  point  in  issue  between  the  par- 
ties  upon  which  the  Jury  were  called  upon 
to  pass.  Tbe  evidence  tended  to  show 
that  tbe  payment  was  no  part  of  the 
transaction  evidenced  by  the  wrltingB; 
that  it  was  wholly  without  considera- 
tion, and  resulted  from  a  mutual  mistake. 
Under  these  drcumatances,  tbe  testimony 
was  competent. 

The  appellant,  a  witness  In  his  own  be- 
half In  the  court  below,  was  required^ 
against  objection,  upon  cross^xamina- 
tion,  to  answer  certain  questions  tending 
to  show  the  existence  of  an  unfriendly  feel- 
ing between  tbe  parties,  and  this  to  as- 
signed  for  error.  It  Is  one  of  the  objects 
of  cross-examination  to  show  the  rela- 
tion existing  between  the  witness  and  the 
party  against  whom,  as  well  as  tbe  |iarty 
for  whom,  he  is  called.  And  it  can  make 
no  difference  It  the  witness  himself  happens 
to  be  a  party;  anything  tending  to 
show  either  bias  or  prejudice,  or  to  tbrow 
light  upon  the  motives  and  inclinations 
of  the  witness,  may  be  permitted.  In  or- 
der that  the  jury  may  be  assisted  In  deter- 
mining tbe  weight  that  should  be  given 
the  testimony  of  the  witness.  No  doUbt 
the  extent  of  the  inquiry  rests  somewhat 
In  the  discretion  ot  the  trial  court.  An 
tnveatlKatlon  Into  particulars  beyond 
what  appears  to  be  necessary  to  ascertain 
the  nature  and  extent  of  the  hostile  feel- 
ing should  not,  of  course,  be  permitted. 
In  tble  case  counsel  were  allowed  to  go  to 
some  extent  into  the  details  and  partico- 
lars  of  such  111  will,  and.  we  think,  right- 
fully BO.  The  fact  that  the  witness  admit- 
ted the  existence  of  III  feeling  or  prejudice 
against  the  plaintiff,  did  not  preclude  an 
Inquiry  Into  the  extent  or  Intensity  of  such 
ill  feeling,  nor  a  cross-examination  as  to 
the  character  and  degree  of  such  prejudice. 
State  V.  Collins,  33  Kan.  77,  5  Pac.  Kep. 
368:  State  v.  Dee,  14  Minn.  35.  (Gil.  27;) 
BatdorH  v. Bank.  61  Pa.  St.  179;  McFarlln 
v.  State,  41  Tex.  23;  Thomp.  Trials.  §§450, 
451.  In  State  v.  Dee,  supra,  it  to  aatd: 
"The  object  of  this  kind  of  testimony  is  to 
show  bias  and  prejudice  on  the  part  ol 
the  witness,  for  the  purpose  of  leading  tlie 
jury  to  scrutinize,  and  perhaps  to  dlscred- 
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■It,  tbe  toBtlmony.  It  testlinony  of  this 
character  Is  to'  be  received.  It  should  be 
received  In  its  most  effective  form,  so  that 
the  parposeR  for  which  It  is  introduced 
may  be  best  accomplished.  A  mere 
va^ae  and  general  statement  that  hostile 
feeling  existed  would  poaseos  little  force. 
It  certainly  must  be  proper  to  ask  what 
tbe  expression  of  hostility  was,  for  the 
purpose  of  informing  the  ]nry  uf  the  ex- 
tent and  nature  of'the  hostile  feeling,  ao 
that  they  may  determine  how  much  allow- 
ance is  to  be  made  for  ft. " 

Several  errors  are  assigned  upon  the  In- 
structions given  by  the  court.  By  tbe 
first  instruction  the]ury  wei-e  told, In  sab- 
stance,  that  if  they  believed  from  the  evi- 
dence that  the  payment  was  made  when 
nothing  was  owing  nnder  the  contract 
between  the  parties,  and  that  It  was 
madu  because  Kindel  did  not,  by  reason 
of  excitement  or  (orgetfulnees,  appreciate 
the  terms  of  the  contract,  then  he  was  en- 
titled to  recover.  This  instruction  Is  crltl- 
daed  by  appellant  because  it  leaves  out, 
as  it  is  said,  tbe  necessity  of  ahowirg 
that  the  mlstalce  was  mutual.  If  consid- 
ered by  itself.  It  is  possible  the  Jury  may 
have  drawn  such  conclusion,  although,  If 
the  amount  waR  paid  by  the  mistake  of 
appellee  and  received  by  appellant  when 
notblng  was  owing,  it  would  seem  to  fol- 
low  as  a  logical  sequence  that  it  must 
have  also  been  received  as  well  as  paid  by 
mistake;  otherwise,  appellant  was  guilty 
of  fraud  In  receiving  that  to  which  he  had 
no  claim.  We  are  not  compelled  to  rely 
upon  this,  however,  as  In  the  Instruction 
Immediately  following,  as  well  as  In  oth- 
er portions  of  tbe  chai-ge,  the  Jury  are  told 
that  to  warrant  a  recovery  the  money 
must  have'been  received,  as  well  as  paid, 
by  mistake;  1.  e.,  to  warrant  a  recovery, 
the  mistake  must  have  been  mutual.  On- 
der  the  circumstances,  we  do  not  think  it 
possible  for  the  Jury  to  have  been  misled 
as  to  the  law  upon  this  point,  lu  con- 
struing a  charge  toajury  each  instruction 
should  be  considered  in  connection  with 
the  entire  charge,  and  if,  considerinff  the 
Instructions  as  a  whole,  It  appears  that 
the  Jury  were  correctly  advised  by  the 
court  upon  all  material  points  In  the  case, 
this  is  sufficient.  McClelland  v.  Bums.  5 
Colo.  390;  Thatcher  v.  Rockwell.  4  Colo. 
375;  Dozenback  v.  Raymer,  18  Colo.  451,  22 
Pac.  Rep.  787. 

Upon  the  trial  the  parties  to  the  action 
were  each  sworn,  and  testified,  as  did,  also, 
one  of  the  attorneys  of  record  In  the  case. 
In  reference  to  such  testimony,  the  Jury 
were  told  that  In  weighing  the  testimony 
of  such  witnesses  tbey  were  at  liberty  to 
take  into  consideration  the  interests  of 
each  in  the  result  of  the  action,  so  far  as 
such  interest  was  dittclosed  by  the  evi> 
dence.  There  was  no  error  In  this.  Tbe 
degree  of  credit  to  be  given  to  each  and 
all  witnesses  Is  a  question  exclusively  for 
the  jury;  and  if  an  attorney  of  record  In 
a  cause  goes  upon  the  stand  as  a  witness, 
his  testimony  is  to  be  weighed  by  the  Jury 
Id  view  of  all  the  surrounding  circumstan- 
ces appearing  on  the  trial,  including  bis 
professional  connection  with  the  case. 

There  la  some  conflict  In  the  testimony 
In  this  case,  but  It  was  the  peculiar  prov- 


ince of  tbe  Jury  to  decide  upon  which  side 
lay  the  preponderance  of  the  evidence. 
The  verdict  was  against  appellant.  The 
cause  appears  to  have  been  fairly  submit- 
ted to  the  Jury  under  proper  Instructions, 
and  the  verdict  cannot  be  disturbed.  The 
judgment  Is  accordingly  affirmed. 

  OS  Colo.  636) 

Garbanati  v.  Fabsbindeb. 

(Supreme  Court  of  Colorado,   Jan.  SO,  1891.) 
Ba3m  or  Land — Fbattd  or  Vbiokw—  Statctb  of 
Fradds. 

1.  TSo  mere  oral  representatloD,  made  at  tbe 
time  of  execating  a  contract  for  the  sale  of  land, 
as  to  the  qaantity  of  land  to  be  conveyed,  unless 
of  such  a  character  as  to  amount  to  a  fraud,  is 
competent  evldenw  to  charge  the  vendor  with 
liability,  even  if  the  land  actually  oonyeyed  does 
not  contain  the  fall  qnantity  orally  represented. 

2.  The  statute  <a  frauds  furnishes  a  rule  of 
evidence,  but  not  of  pleading. 

{Syllabus  by  the  Cowrt. ) 

Error  to  district  court.  La  Plata  county. 

In  May,  1881,  tbe  parties  to  this  action 
entered  into  a  written  contract,  whereby 
Faasblnder  agreed  to  sell  and  convey  to 
Garbanati  "lots  Nos.  20  and  21,  in  block 
No.  6,  in  the  town  of  North  Durango,  In  I*a 
Plata  county,  state  of  Colorado,  as  sur- 
veyed, staked,  and  platted  by  CM.  Perln; 
civil  engineer,"  etc.  The  lots  thus  de- 
scribed fronted  on  a  street  called  "Grand 
Avenue."  At  the  time  of  executing  the 
written  contract  there  was  no  street  or 
alley  in  the  rear  of  the  lots.  They  abutted 
in  the  rear  upon  other  lands  belonging  to 
Fassblnder.  After  the  execution  of  the 
contract  certain  negotiations  were  hud 
between  the  parties  for  the  opening  of  an 
alley  or  narrow  street  In  the  rear  of  the 
lots.  There  is  some  conflict  of  evidence  as 
to  the  result  of  these  negotiations.  But 
as  a  matter  of  tact  Fassbinder  did  there- 
after open  a  new  street,  called  "Mesa 
Street."  to  the  rear  of  these  lots,  giving 
a  poi-tion  from  bis  own  land,  and  taking 
a  portion  from  the  rear  of  the  lots  sold  to 
Garbanati,  making  the  new  street  40  feet 
in  width.  He  also  opened  a  cross  street 
through  block  6,  connectin:;  Mesa  street 
with  Grand  avenue.  Thus  block  6  was 
divided, and  the  part  in  which  Garbanatl's 
lots  were  situated  was  called  "Block  26," 
and  his  lots  were  numbered  4  and  5,  re- 
spectively. A  map  was  also  filed  in  tlie 
office  of  the  recorder  of  La  Plata  county, 
showing  the  new  streets  and  newnumber- 
Ings;  and  In  November,  1885,  Fassbinder 
execnted  and  delivered  to  Garbanati  a 
warranty  deed  for  "lots  numbered  four 
(4)  and  five,  (5.)  In  block  numbered  26,  In 
the  town  of  North  Durango,  as  per  map 
duly  filed  In  the  recorder's  office, "  etc.  It 
Is  conceded  that  tbe  lots  described  in  the 
deed,  though  differently  numbered,  are 
Identically  the  same  as  those  described  In 
the  contract  except  as  they  have  been 
shortened  by  the  opening  of  tbe  new 
street.  The  plaintiff,  Garbanati,  by  his 
complaint,  claims  to  recover  damnees 
upon  tbe  ground  that  the  defendant,  Fass- 
binder, at  the  time  of  selling  the  lots  repre- 
sented them  to  be  each  of  the  sise  of  50  feet 
front  by  200  feet  deep,  and  that  defend- 
ant did  not  convey  to  him  the  whole  of 
the  lota  contracted  for;  that  Is,  hecom- 
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plains  tbat  he  did  not  acquire  by  the  deed 
the  Pull  quantity  uf  lund  called  for  by  the 
cuQtract  and  by  the  represents tiona  made 
at  the  time  of  ejcecutin^  the  contract.  He 
makeB  no  complaint  uf  the  cliange  of  the 
numbering  of  the  lots,  or  ol  the  opening 
of  the  Btreeta,  except  as  the  sise  of  his  lota 
has  bem  tberebyditnlDtshed.  Totbiscom- 
plaint  the  defendant,  Fassbinder.made  de- 
tense,  iater  alia,  to  the  effect  that,  subse- 
quent to  the  execution  of  the  written  con- 
tract to  convey,  plaintiff  agreed  with  de- 
fendant to  the  opening  of  the  street  in  the 
rear  erf  his  lota,  and  to  the  taking  of  20 
feet  off  the  rear  ehd  thereof  lor  the  pur- 
pose of  said  street.  In  consideration  that 
defendant  would  give  u  like  quantity  of 
hia  land  for  said  Htreet ;  that  the  lots  were 
accordingly  bo  replatted,  and  the  street 
ao  opened,  at  great  expense  by  defendant; 
that  the  survey  and  plat  by  which  the 
contract  was  entered  Into  showed  the  lots 
to  tw  each  60  feet  frontby  180  feet  deep,  and 
tbat  the  map  by  which  they  were  deeded 
showed  thorn  to  be  each  60  feet  front  by 
160  feet  deep;  and  ao  the  deed  was  exe- 
cuted and  delivered  In  pursuance  ofthe  sub- 
sequeat  agreement.  The  plaintiff's  reply, 
Intet  ali&t  denies  that  be  agreed  to  give  a 
portion  of  Ilia  lota  for  the  street.  The  trial 
resulted  In  a  verdict  and  Judfcment  for 
the  defendant.  The  plaintiff  brings  the 
case  to  this  court  by  writ  of  error. 

Henry  Oarban/itl,  pro  «c.  RuaaeU  Mc- 
tSoak^,  for  defendant  in  error. 

Elliott,  J.,  {after statiuff  the  facta  aa 
above.)  From  the  record  before  us  it 
does  not  appear  that  any  objection  was 
made  in  the  district  court  to  the  sufflcleucy 
of  the  pleadlnp:s  by  demurrer  or  other- 
wise; nor  is  any  such  objection  InterpoKCd 
In  this  court.  The  asslAnments  of  error 
relate  to  the  evidence  end  iUKtructions  of 
the  court.  The  bill  of  exceptions  Is  evi- 
dently Imperfect.  It  does  not  purport  to 
contain  all  the  evidence, eltheroral  or  doc- 
umentary. No  errors  In  relation  to  the 
admission  or  exclusion  of  testimony  ap- 
pear In  the  record.  Neither  the  written 
contract  to  convey  nor  the  deed  of  war- 
ranty states  the  length  or  breadth  of  the 
lots,  nor  the  quantity  of  land  they  con- 
cain.  The  coutractdescribesthe  lots  with 
reference  to  a  particular  survey,  stakes, 
and  platting;  the  deed  describes  them 
with  reference  to  a  particular  map.  No 
mere  oral  representation  which  may  have 
been  made  at  the  time  of  exccutinir  either 
of  the  writings,  as  to  the  size  of  the  lots, 
unless  of  encb  a  character  as  to  amount 
to  a  fraud,  waa  competent  evld^ce  to 
charge  defendant  with  liability  In  the  ac- 
tion, even  if  the  lots  actually  conveyed  did 
not  contain  the  full  amount  of  land  orally 
represented;  and,  in  the  absence  of  fraud, 
the  purchaser,  as  well  as  the  seller,  was 
bound  by  the  description  referred  to  in 
the  written  contract,  except  as  the  same 
may  have  been  changed  by  the  subsequent 
agreement  as  alleged.  1  Greenl.  Ev.  $  275; 
8  Waahb.  Real  Prop.  p.  401  et  seq.;  Cabot 
V.  Christie.  42  Vt.  121;  Canal  Co.  v.  Em- 
mett,  9  Paige,  168.  By  certain  requests  to 
Instruct  the  jury  the  plaintiff  souarht  to 
present  the  question  whether  defendant 
could  prove  the  agreement  averred  In  hla 


answer  In  reterenco  to  taiclng  a  portion 
of  plaintiff's  lots  for  the  street  by  evidence 
not  in  writing.  The  auMwer  does  not  and 
need  not  discloae  whether  the  alleged 
agreement  was  In  writing  or  by  parol. 
It  is  uunecessary,  therefore,  to  determine 
whether  ornot  the  statute  of  traods  is  ap- 
plicable  to  the  alleged  agreement  in  this 
case;  for  the  statute  furnishes  a  rule  of 
evidence,  not  of  pleading,  and  the  record 
does  not  purport  t«  contain  all  the  evi- 
dence. Tucker  v.  Edwards,  7  Colo.  209,  3 
Pac.  Bep.  233.  Plaintiff's  remalnlue  re- 
quests to  charge  were  either  uunecessarj, 
by  reason  of  the  matters  contained  In  the 
charge  as  given,  or  were  Improper  under 
the  issues  as  framed.  It  Is  Impossible  to 
determine  to  what  portion  of  the  charge, 
as  given,  the  assignments  of  error  relate. 
From  the  whole  charge,  however,  the 
case  seems  to  have  been  fairly  snbmitted 
to  the  Jury  upon  the  Issues  as  framed  by 
the  parties.  Among  other  matters,  tbe 
trial  court  correctly  charged  tbe  Jnry  to 
the  effect  that  the  written  contract  mast 
control  as  to  the  land  agreed  to  be  con- 
veyed ;  and  that,  in  case  of  a  variance  be- 
tween the  plat  and  the  atakes.  tbe  latter 
must  control,  inasmuch  aa  plaintiff  had  ad> 
mitted  that  be  examined  theatakee  before 
purchasing.  Theconrttorthercharged  the 
jury,  In  substance,  that  if  they  should  find 
from  the  evidence  that  a  portion  ot  ttae 
premises  included  In  the  contract  to  con- 
vey was  not  Included  In  the  deed  as  exe- 
cuted, then  plaintiff  waa  entitled  to  dam- 
ai;es  for  the  loss  of  tbe  premises  not  thus 
Included  in  the  deed,  onleea  they  should 
also  find  from  tbe  evidence  that  be  subse- 
quentl.T  asrreed  with  defendant  or  bis 
agent  to  surrender  a  portion  of  said  prem- 
ises for  tbe  street  which  was  afterwards 
laid  out;  but  tbat.  If  plaintiff  did  snbae- 
quently  agree  to  surrender  such  portion 
for  the  street,  then  he  could  not  recover. 
As  far  as  we  can  Judge  from  the  evidence 
in  the  record,  there  appears  to  be  no  rea- 
son for  disturbing  the  verdict.  Tbejndc^ 
ment  of  the  district  court  is  affirmed. 

Hatt.  J.,  having  presided  at  tbe  trial  in 
the  court  below,  took  no  part  In  the  con- 
sideration of  this  cause. 

  N.  H.  ■«I7> 

Ltncb  et  al.  v.  Grayson  et  tU. 

{Supratte  Court  of  New  Sitxieo.  Jan.  Term, 
1891.) 

IiivB-arocE— Texas  Fbvsr— Aonoir  voa  Cohvo- 
NicATiNo  Uiseasb— PuuDine  —  EviSBKCB — Ar- 

PBAL. 

1.  In  New  Mexico,  when  trial  by  Jury  la 
waived,  tbe  verdict  of  the  oourt  maybe  reviewed 
OB  appeal  tbe  same  as  a  verdict  of  the  Jury. 

2.  It  is  within  the  discretion  of  the  court  to 
say  whether  a  wltneu  Is  competent  to  testlQ^ 
aa  expert. 

8.  In  an  acUon  for  damajtes  for  trans  porting 
cattle  infected  with  "Texas  feren"  and  com- 
muslcating  tbe  disease  to  plalnttlb*  cattle,  oofr 
of  the  defendants  testlfleU  that  before  he  broiu^t 
his  cattle  from  Texas  he  had  heard  of  the  dis- 
ease, and  that  It  came  from  the  sooth,  bnt  that 
be  did  not  believe  in  it.  Another  defendant  tes- 
tifled  that  be  had  heard  of  the  disease,  and  that 
plaintiff  had  protested  against  their  transporting 
the  catUe  for  fear  of  it.  Act  Cong.  May  2il^8M. 
recognizes  the  existence  of  "Texas  fever. "  Held, 
that  defendants  were  fnlly  Informed  and  wanted 
as  to  the  danger  of  communicating  the  disease. 
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4.  To  TVaSep  one  liable  under  Aet  Cong.  ItVf 
W,  1884,  prohibiting  the  txansportlng  from  one 
state  or  territory  to  another  of  Ure-stook  infect- 
ed with  a  oontaflTioua  diiease.  actual  knowledge 
of  Infection  Is  not  neoessaxy ;  it  Is  snffldeot  if  the 
locality  from  which  they  are  iMpped  is  known  to 
be  infected. 

5.  Under  this  aet  it  is  Inunateilal  where  th» 
disease  was  communicated. 

6.  On  a  trial  by  the  oourtadmlssionof  Incom- 
petent evidence  is  not  ground  for  reversal  If  It 
does  not  appear  that  the  ooort  relied  on  it. 

Appeal  from  district  court.  Dona  Ana 
connty. 

Thle  la  an  action  of  trespasfl  on  tfaecase, 
broDgbt  by  plaintiffa  and  appellees 
agrainnt  toe  daendaute  and  appelfanta  In 
tbe  district  court  in  and  (or  the  county  of 
Dona  Ana,  to  recoverdaniasres  occasioned 
to  plaiutllfs*  herd  ol  cattle  by  the  com- 
munication to  them,  as  alleged,  of  a  cer- 
tain contagions  disease  alleged  to  be  com- 
monly called  "TexaH  cattle  lever,"  by  de- 
fendants' csttle,  whereby  It  Is  claimed 
that  a  large  number  of  cattle  died*  and  a 
large  number  <f1  the  remainder  thereof  be- 
came sick  and  were  deteriorated  In  Talue, 
and  the  plaintiffs  wore  compelled  to  lay 
nnt  and  espend  lai^  sums  of  money  for 
medicines  and  tor  nursing  and  carlns  for 
their  said  cattle,  for  all  of  which  they 
claim  damage  in  thesnm  off  20,000.  There 
are  two  counts  In  the  declaration,— one 
alleging  that  tbe  disease  was  communi- 
cated .to  plaintiffs*  cattle  In  the  county 
Dona  Ana:  the  other,  that  the  disease 
was  communicated  tn  plaintiffs*  cattle  in 
the  connty  of  Sierra.  In  every  other  re- 
spect the  two  counts  are  exactly  alike. 
Tbe  declaration.  Id  substance,  alleges 
tbat  at  tbe  lime  of  the  grievancee  eom- 
plalned  of  tbe  plain  tiffs  were  In  the  lawful, 
quiet,  and  peaceable  possession  ol  certain 
lands  and  premises  In  tbe  connty  of  Sierra, 
to-wit,  a  cattle  ranch,  range;  and  pasture 
lands,  with  certain  watering  places  there- 
on, suitable  for  pasturing,  grazing,  water- 
ing, and  raising  neat  cattle  and  stock,  and 
which  were  then  and  there  free  from  any 
contagion  or  infection,  dangerous,  nox- 
ious, or  fatal  to  neat  cattle  or  stock ;  and 
that  they  then  had,  kept,  pastured,  and 
grazed  on  said  lands  and  premises  a  large 
number  of  neat  cattle,  which  were  entirely 
healthy,  and  free  from  any  contagion  or 
Infection,  dangerous,  noxious,  or  fatal  to 
neat  cattle;  and  tbat  said  cattle  were  es- 
pecially free  from  a  certain  contagious, 
noxious,  dangerous.  Infections,  and  fatal 
disease,  commonly  known  as  the''Texa8 
cattle  fever, "  all  of  which  tbe  said  defend- 
ants then  aod  there  knew.  That  tbe  said 
defendants,  while  the  plaintiffs  were, In 
peaceable  possession  of,  and  keeping, 
pasturing,  and  grazing  their  cattle  upon 
eald  lands  and  premises,  wrongfully,  neg- 
llgently^  carelessly,  and  willfully,  contriv- 
ing to  Injure  plaintiffs,  against  the  wishes, 
protests,  and  remonstrances  of  the  plain* 
tiffs,  turned*  In  upon,  drove,  watered, 
herded,  pastured,  and  kept  on.  said  landu 
and  premises,  and  among  and  with  the 
■aid  neat  cattle  of  plaintiffs  thereon  past- 
nred,  kept,  and  grazed,  a  large  nnmber  of 
other  neat  cattle,  to-wIt,  l.OOO  neat  cattle, 
sick,  dlsea^d,  and  then  and  there  Infected 
with  a  noxious,  dangerous,  contagious, 
and  ratal  disease  commonly  know  the 
v.ii5F.no.l4— 69 


"Texascattleferar."  That  said  defendant* 

well  knew  that  said  neat  cattle  »u  lurued 
In  upon,  driven,  watered,  herded,  past- 
ured, and  kept  upon  said  lands  end  prem- 
ises had  shortly  beforelben  been  Imjiorted 
and  Introduced  by  defendants  Into  said 
county  from  a  certain  place  or  district  In 
tbe  state  of  Texas  infected  with  said  con- 
tagious disease  known  as  the  **Teza8  cat- 
tle fever. "  Tnat  said  dtfendants  then  and 
there  well  knew  that  said  cattle  were  then 
aud  there  infected  with  said  Texas  cattle 
lever,  and  had  shortly  before  then  been 
exposed  to  the  Infection  of  Texas  cattle 
fever.  That  said  defendants  well  knew 
that  said  cattle  were  liable  to  communi- 
cate the  paid  contagious  disease  to  the 
cattle  of  the  plaintiffs;  by  reason  whereof, 
and  through  the  carelessness  and  negli- 
gence and  willfulness  of  defendants  In  the 
premises,  said  contagious  disease  was  by 
the  cattle  of  said  defendants  communi- 
cated to  the  cattle  of  said  plaintiffs,  so 
that  500  head  of  plaintiffs*  cattle,  of  tbe 
value  of  916,000,  became  Infected,  sick,  and 
disordered  with  said  contagious  disease ; 
and  that  400  thereof,  of  tbe  value  of  $12,- 
000,  died  thereby ;  and  the  rest  thereof,  to- 
wlt,  100  head,  of  the  value  of  93.000,  were 
rendered  worthless  to  plaintiffs  In  conse- 
quence of  said  disease  so  communicated  to 
tbem ;  and  that  plaintiffs  wholly  lost  the 
use  and  benefit  and  profit  thereof,  and 
were  compelled  to  pay  out  large  sums  ol 
money,  to-wit,  95,000,  for  medicine,  nurs- 
ing, and  care  of  said  cattle  so  sick  and  dis- 
eased. Whereforethey  pray  judgment,  etc. 
To  which  said  declaration  said  defendants 
pleaded  (1)  not  guilty;  (2)  a  plea  travers- 
ing all  the  allegations  In  the  said  declara- 
tion, upon  both  of  which  said  pleaa  Issue 
was  Joined  by  said  plalntllfs.  Said  case 
was  tried  by  the  court,  a  Jury  being 
waived  by  an  agreement  In  writing,  at 
the  March  term,  A.  D.  1886,  of  the  district 
court  for  tbe  county  of  Dona  Ana.  The 
court  found  for  the  plaintiffs  generally 
on  the  second  coont  of  the  declaration, 
refusing  to  make  any  special  findings, 
or  any  findings  whatever  other  than  the 
general  fiodlng  for  plaintiffs  onsatd count, 
and  assessed  thoir  damages  at  9&<200. 

Catron,  Knaebtil  (ft  Cluacy  and  Elliott  A 
Pickett,  for  appellants.  S.  B.  Newcomb 
and  E.  C.  Wade,  lor  appellees. 

Lee,  J.,  iafterstatin/ftbe  facta  as  above.) 
The  defendants.  In  their  supplementary 
brief,  submit  for  our  consideration  the 
question :  Has  this  court  authority  to  re- 
view on  bill  of  exceptions  questions  as  to 
the  Improper  admission  or  rejection  of 
evidence,  or  the  ruling  of  the  court  below 
on  matters  of  law,  where  the  case  was 
submitted  to  the  court  for  trial  without 
the  intervention  of  a  Jury?  And  In  their 
brief  cite  the  case  of  Martlnton  v.  Fali> 
banks,  112  U.  B.  675.  6  Sup.  Ct.  Bep.  321,  In 
which  the  court  aay  that  prior  to  the  paa- 
snge  of  the  act  of  congress  of  March  8, 
18G5,  "when  the  case  is  submitted  to  the 
Judge  to  find  tbe  facts  without  tbe  Inter* 
ventlou  of  a  Jury,  he  acts  as  a  referee,  by 
consent  of  the  parties,  and  no  bill  of  ex- 
ceptions will  He  to  his  reception  or  rejec- 
tion of  evidence,  nor  to  his  Judgment  on 
the  law;"  citing  Weems  v.  George,  IS  How. 
loo,  as  fully  sustaining  the  proposition. 
Tbe  statute  ol  the  territoiy  of  New  Me» 
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Ico,  In  force  at  the  time  ol  the  trial,  was 
aa  follows:  "Trial  by  jury  may  be  waived 
by  the  several  parties  to  any  IsBue  cf  (act 
In  the  followlDK  cases:  (1)  By  Bufferlngr 
default,  or  by  fulling  to  appear  at  the 
trial;  (2)  by  written  conseDt,  In  person 
or  by  attorney,  filed  with  theclerk.  Comp. 
Laws  N.  M.  §  2060.  By  section  4  uf  the  act 
of  congress  of  March  8, 1S65,  It  Is  provided 
that  parties  may  submit  the  IsBiies  of  fact 
In  ctvfl  cases  to  be  tried  and  determined 
by  the  court  wlthoat  tbe  intervention  of 
a  Jury.  The  act  continues:  "The  finding 
of  the  court  upon  1-he  facts,  which  finding 
shall  be  general  or  special,  shall  hHvetiie 
same  effect  as  tbe  verdict  of  the  jury.  The 
rulings  of  the  court  In  the  prog  roes  of  the 
trial,  when  excepted  to  at  the  time,  may 
be  reviewed  by  the  supreme  court  of  the 
United  States  upon  a  writ  of  error  or 
upon  appeal,  provided  tbe  rulinfcs  be  daly 
presented  by  a  bill  of  exceptions.  When 
the  finding  Is  special,  the  review  may  also 
extend  to  the  sufficiency  ol  the  facts  found 
to  support  the  judgment."  Though  the 
act  of  congress  Is  much  more  specific  and 
clear  as  to  Intent  than  tliat  of  the  legisla- 
ture of  this  territory,  yet.  In  order  to  give 
force  and  effect  to  the  act  of  the  legisla- 
ture, we  think  tbe  court  may  clearly  im- 
ply the  intent  of  the  l^lslature  to  the  full 
extent  of  tbe  provisions- of  the  act  of  con- 
gress; and  in  fact  we  might  have  come  to 
the  same  conclusion  if  thatact  of  ronicress 
had  not  been  passed,  as  was  held  In  Insur- 
ance Co.  T.  Folsom,  18  Wall.  249:  "That 
none  of  these  rnlee  are  new,  as  they  were 
established  by  numerous  decisions  of  thla 
court  long  before  the  act  of  congress  in 
question  was  enacted."  In  this  view  of 
the  question,  we  bare  but  to  consider  the 
act  of  the  legislature,  In  the  light  of  the 
decisions  of  theaupreme  court  of  the  United 
Stateii  in  construing  tbe  act  of  congress 
referred  to,  and  to  apply  their  ruling  un- 
der it  to  this  case.  At  the  time  this  case 
was  tried  below,  tbe  sta  tutea  of  New  Mex- 
ico did  not  require  the  Judge  In  cases  tried 
before  him  to  make  special  findings.  He 
could  make  either  special  or  general  find- 
ings, and  In  this  respect  it  would  be  In  ac- 
cord with  the  provisions  ot  the  act  of  cod< 
gress.  Under  that  act  the  supreme  court 
held  in  Insurance  Co.  v.  Folsom,  supra: 
"Where  a  jury  Is  waived,  and  the  issues  of 
fact  submitted  to  the  court,  the  findings 
could  be  either  special  or  general,  as  In 
cases  where  Issues  of  fact  are  tried  by  a 
jury;  but  where  the  finding  Is  general  the 
parties  are  concluded  by  the  determination 
ot  the  court,  except  where  exceptions  are 
taken  to  the  rulings  of  the  court  In  the 
progress  of  the  trial.  Such  rulings.  If  duly 
presented  by  a  bill  of  exceptions,  may  be 
reviewed  here,  even  H  the  findings  are  een- 
erai;  but  the  findings  of  the  court  of  the 
facts  cannot  be  reviewed  In  this  court  on 
a  bill  of  exceptions,  or  in  any  other  man- 
ner, forthe  seventh  amendmenttothe  con- 
stitution of  the  United  States  declares 
that  *no  fact  tried  by  a  Jury  shall  be  oth- 
erwise re-examined  In  any  court  of  the 
United  Stated  than  according  to  the  rules 
ot  the  common  law.*"  The  only  methods 
known  to  the  common  law  for  the  re-ex- 
amination of  the  tacts  found  by  a  Jury  are 
either  by  a  new  trial  granted  by  the  court 
fn  which  the  Issues  had  been  tried  or  bj 


the  award  of  a  venim  facias  d»  novo  toy 
the  appellate  court  for  some  error  of  law. 
And,  having  decided  to  give  effect  to  tbe 
act  of  the  legislature  before  referred  to. 
we  must  hold  the  finding  of  the  court, 
where  tbe  jury  Is  waived,  to  be,  fn  effect, 
the  same  as  tbe  verdict  of  a  Jury.  Noth- 
ing, therefore,  is  open  to  re-exami nation 
in  this  case  except  such  ot  the  rulings  ot 
the  court,  made  during  the  progress  of  tbe 
trial,  as  are  duly  presented  by  the  bill  ot 
exceptions.  The  weight  ol  evidence  and 
the  Inferences  ot  fact  mast  bedrswn  by  tbe 
court  below,  as  It  was  the  judge  ot  thnt 
court,  and  not  the  supreme  court,  that 
was  substituted,  by  the  agreement  of  the 
parties,  in  thestead  of  the  Jury;  and  where 
a  Jury  is  waived,  and  the  case  tried  by  the 
court,  the  bill  of  exceptions  brings  op 
nothing  for  revision  but  what  it  would 
havB  brought  had  there  been  a  Jury  trial. 
Tested  by  the  considerations  already 
given,  and  from  the  fact  of  the  absence  of 
any  then  existing  statute  or  rule  of  law 
requiring  the  court  to  make  special  find- 
ings, it  is  clear  tha£  tbe  exceptions  of  the 
defendants  to  the  rulings  Ot  the  court  re- 
fusing to  makespeclal  findings,  as  requests 
ed  by  tlielr  counsel,  must  be  overruled. 
This  ruling  Is  directly  sustained  in  Clark 
V.  Fredericks,  105  U.  S.  4,  where,  as  here.  It 
was  assigned  as  one  of  theerrors,  and  the 
court  said:  "The  findings  are  conclusive 
as  to  the  facts,  and  they  cover  all  tbe  Is- 
sues. Whether  tbe  distinct  facts  set  forth 
in  the  requests  tor  flndinga  presented  by 
the  plaintiffs  in  error  were  provCT  or  not 
we  need  not  inquire.  Asthecourt  declined 
to  find  them,  we  must  presume  they  were 
not  established  by  the  evidence."  To  Uie 
same  effect,  see,  also,  Tioga  R.  Co.  v.  Bloss- 
burg  &  0.  It.  Co.,  20  Wall.  143. 

This  brings  us  to  the  consideration  of 
the  bill  of  exceptions  as  to  exceptions 
taken  to  the  rulings  ol  the  court,  daring 
the  progress  of  the  trial,  and  the  errors 
assigned  thereon.  In  tbe  motion  for  a 
new  trial  the  defendants  below  set  up 
that  the  Judgment  is  contrary  to,  and 
not  sustained  by,  the  evidence  In  tbe  fol- 
lowing particular  statement  ot  facts:  (1) 
It  Is  not  proven  that  the  plaintiffs*  cattle 
died  from  a  contagloas  or  tntectioos  dis- 
ease, called  "Texas  cattle  fever,"  or  from 
any  infectious  or  contagious  disease  what- 
ever. (2)  It  is  not  proven  that  Texas  cat- 
tle fever  exists,  and.  If  it  does  exist,  that 
It  is  a  contagious  and  Infectious  disease. 
(3)  That  if  the  defendants*  cattle,  at  the 
time  of  introducing  them  into  New  Mex- 
ico, and  driving  them  over  the  road 
across  the  land  where  plaintitfa*  cattle 
ranged,  were  possessed  ol  or  Infected  with 
the  Texas  cattle  fever,  or  any  germ 
thereof.  (The  evidence  clearly  shows  that 
the  defendauts,  prior  to  and  at  the  time 
of  bringing  their  Texas  cattle  through  the 
plaintiffs'  and  onto  their  own  range,  had 
no  knowledge  whatever  that  said  cattle 
were  Infected  with  any  contngtoue  or  In- 
fections disease  known  os  Texas  cattle 
fever, "or  with  any  disease.)  (4)  It  is  not 
proven  that  the  defendants  bad  any  knowl- 
edge whatever  that  the  district  or  sec- 
tion of  country  from  which  they  drove 
their  cattle  In  Texas  was  infected  with  the 
Texas  cattle  fever.oranygerm  orprinciple 
thweoL  (6)  It  iM  not  eroveu  that  tbe  dla> 
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trict  or  section  of  eonntry  In  Texas  where 

the  detendants'  cattle  were  broufirbt  from, 
or  any  other  district  or  section  ol  country 
in  Texas  that  may  be  claimed  to  be  in- 
fected with  Texas  cattle  fever,  was  so  In- 
fected, and  that  said  cattle  were  brought 
from  soch  section  or  district  of  country  In 
Texas  within  a  period  In  which  they  might 
directly  or  Indirectly  communicate  sucfa 
disease  to  other  cattle.  (6)  It  Is  proven 
that  the  defendants  drove  their  cattle 
along  the  public  highway,  across  the  land 
where  the  plaintiffs  were  pasturing,  and 
In  so  doing  handled  and  managed  said 
cattle  in  as  careful,  cautious,  and  prudent 
a  manner  as  a  prudent  mab  would  have 
done  In  reference  to  his  own  property. 
(7)  It  Is  proveo  that  the  defendants.  In 
driving  said  cattle  along  said  highway, 
across  the  land  where  plaintiffs'  cattle 
ranged,  prevented  plaintiffs'  cattle  from 
mixing  or  mingling  with  them,  so  far  as 
it  was  poBBlbte  to  do.  (8)  it  is  proven 
that  the  defendants  kept  their  cattle  on 
tbelr  own  range,  so  far  as  it  was  possible 
so  to  do,  nitfog  reasonable  and  ordinary 
care  and  caution  In  so  dolns.  (9)  It  Is 
proven  that  the  detendants  need  as  much 
or  more  care  and  caution  In  handling 
their  cattle  on  their  range  and  keeplpg 
tbem  there  as  It  was  the  custom  of  the 
country  to  use  in  such  cases.  (10)  It  Is 
proven  that  if  the  defendants  had  any 
knowledge  that  their  cattle  were  infected 
with  any  contagious  disease  the  plaintiffs 
had  equal  knowledge  of  that  fact.  (11)  It 
is  proven  that  the  plaintiffs  permitted 
large  bodies  of  their  cattle  to  range  on  the 
range  of  the  defendants  after  the  defend- 
ants'cattle  were  brought  tbei^  In  July. 
1884,  wblcb  cattle  went  back  and  forth 
from  plalntlfte'  range  to  defendants* 
range,  and  carried  with  them  onto  the 
plaintiffs*  range  portions  of  defendants* 
cattle.  (12)  It  Is  proven  that  II  defend- 
ants' cattle  communicated  any  disease  to 
plalhtiffs' cattle  it  was  done  either  from 
the  road  which  passed  over  plaintiffs' 
range  or  on  defendants'  reinge  to  plain- 
tiffs cattle,  which  graced  npon  defend- 
ants* range,  or  by  defendants'  cattle  that 
drifted  down  into  plaintiffs*  range;  but  it 
Is  not  possible  tu  determine  in  which  man- 
ner it  was  done,  if  done  at  all.  (18)  It  is 
proven  that  the  road  over  which  the  de- 
fendants drove  tbelr  cattle  through  the 
plain  idtt's  range  passes  over  public  land, 
and  the  defendants,  la  driving  said  cattle, 
did  not  pass  over  any  land  owned,  pos- 
sessed, or  claimed  by  the  plaintiffs.  (14) 
It  Is  proven  that  the  defendants.  In  driv- 
ing their  said  cattle,  kept  them  on  the 
public  highway,  and  did  Qo.t  permit  them 
to  scatter  any  more  than  was  absolutely 
necessary  to  do  In  driving  such  cattle. 
(15)  That  there  is  no  proof  that  the  olaln- 
tiffa  owned  or  possessed  or  had  the  right 
to  the  possession  uf  any  lanJ  further  than 
the  immediate  spots  on  which  tbelrhouses 
and  corrals  are  situated.  (16)  That  there 
Is  no  legal  proof  of  any  title,  or  claim  of 
title,  legal  or  equitable,  or  possession,  act- 
ual or  constructive,  on  the  part  of  the  said 
plaintiffs,  of.  In,  and  to  any  land  where 
the  defendants*  cattle  passed  or  graced. 
(17)  That  the  proofs  are  indefinite  and 
oncertain  as  to  where  the  plaintiffs'  cattle 


contracted  their  disease.  (18)  That  the 
proofs  are  Indefinite  and  uncertain  as  to 
the  disease  from  which  the  plaintiffs* cattle 
died.  (19)  It  is  proven  that  the  plalntllTs 
did  not  exercise  due  care  and  prudence  In 
managing  their  own  cattle,  and  In  per- 
mitting said  cattleto  range  on  defendants' 
land. 

It  appears  to  have  been  the  theory  of  the 

glalntlBs  In  error  that  the  general  find- 
igs  In  the  case  Include  both  questions  of 
law  and  of  fact,  and  that  by  excepting  to 
the  general  findings  they  excepted  to  such 
conclusions  of  la  w  as  the  general  flndlDgs 
Imply;  but  we  have  given  to  the  findings 
of  the  court  the  full  effect  of  a  goneral  ver- 
dict of  a  Jury.  The  general  verdict  of  a 
Jury  concludes  mixed  questions  of  law  and 
(act,  except  so  far  as  they  may  have  been 
saved  by  some  exception  which  may  have 
been  taken  to  the  ruling  of  the  court  upon 
some  question  of  law.  Norris  v.  Jackson, 
9  Wall.  125:  Martlnton  v.  Fairbanks,  112 
U.  S.  67U,  &  Sup.  Ct.  Rep.  321.  It  Is  not  the 
intention  or  policy  of  the  law  In  the  United 
States  that  an  appellate  court  staODfd  re- 
verse a  case  for  an  error  of  fact:  and  the 
congress  of  the  United  States,  by  a  direct 
provision  In  the  twenty-second  section  of 
the  judiciary  act,  (1  St.  at  Large,  85.) 
positively  prohibits  the  supreme  court  of 
the  United  States  from  reversing  any  case 
"for  error  in  fact."  And,  say  the  supreme 
court  of  the  United  States  in  Martlnton 
v.  Fairbanks,  supra:  "Upon  the  issues  of 
fact  raised  by  the  pleadings  in  this  case 
there  was  a  general  finding  for  the  plain- 
tiff. The  defendant  contends  that  tlie 
evidence  submitted  to  the  court  did  not 
Justify  this  general  finding;  but.  If  the 
finding  depends  upon  the  weighing  of  con- 
flicting evidence.  It  was  a  decision  on  the 
facts,  the  revision  of  which  is  forbidden  to 
this  court  by  section  1011,  Rev.  St.  If  tho 
question  was  whether  all  the  evidence  was 
sufficient  In  law  to  warrant  a  finding  for 
the  plaintitt  he  should  have  presented  that 
question  by  a  request  for  a  definite  ruling 
upon  that  point.**  We  think,  taking  ail  the 
grounds  set  forth  In  the  motion  for  a  new 
trial,  that  the  attention  of  the  court  was 
called  to  the  sufllciency  of  the  evidence  in 
such  a  manner  as  to  be  a  direct  request  for 
a  definite  ruling  thereon;  and  this  neces- 
sitates an  examination  of  the  evidence  In 
order  to  determine  whether  It  Is  sufficient 
to  support  the  findings  for  the  plalntlfl, 
which  testimony  must  be  considered  In 
connection  with  an  act  of  congress  which, 
at  the  time  of  the  alleged  shipment  of  the 
cattle  from  the  state  of  Texas  to  the  terri- 
tory of  New  Mexico,  was  enforced,  an  ex- 
tract of  which  Is  as  follows:  "Sec.  6. 
•  >  »  i^op  ehall  any  person,  company, 
or  corporation  dellverforsuch  transporta- 
tion to  any  railroad  company,  nr  master 
or  owner  w  any  boat  or  vessel,  any  live- 
stock, knowing  them  to  be  affected  with 
any  contagious.  Infectious,  or  communica- 
ble disease;  nor  shall  any  person,  com- 
pany, or  corporation  drive  on  foot  and 
transport  In  private  conveyance  from  one 
sta  te  or  territory  to  another,  or  from  any 
state  into  the  District  of  Columbia,  orfrom 
the  district  into  any  state,  any  live-stock, 
knowing  them  to  be  affected  with  any 
contagions,  infections,  or  communicable 
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dbwase,  and  especially  the  disease  known 
aa  *  pleuropneumonia :'  provided  ttiat  the 
so-called  'splenetic*  or 'Texas  fever' shall 
not  be  considered  a  eontafdoua,  Infections, 
or  communicable  disease  within  the  mean- 
Ins  of  sections  four,  five,  six,  and  seven  ot 
this  act,  as  to  cattle  being  transported  by 
rail  to  market  lor  slaughter,  when  the 
same  are  unloaded  only  to  be  fed  and 
watered  in  lots  on  the  way  thereto. "  23, 
V.  a.  St.  at  Large,  32,  approved  May  29. 
1884.  The  penalty  for  the  violation  of  the 
above  provision  Is  a  flneot  not  less  tban  one 
hundred  nor  more  than  flretboasand  dol- 
Jara,  or  by  imprisonment  tor  not  more  than 
one  year,  or  by  both  fine  and  hnprlson- 
raent.  There  Is  no  pretension  that  the 
said  cattle  were  being  transported  for 
slaughter,  or  that  they  were  unloaded 
only  to  be  fed.  If  the  cattle  were  affected 
with  any  contafi^oas,  infections,  or  com- 
monicable  disease,  and  the  defendants 
were  aware  ot  that  fact  at  or  during  the 
time  of  the  shipment,  then  snch  transpor- 
tation was  In  violation  of  the  statute. 
Conftress,  by  the  above  act,  fully  recog- 
nizes the  existence  of  a  dlseasecalled*'6ple- 
netac  "  or"  Texas  "  fever,  a  disease  of  a  con- 
tagious. Infectious,  or  commanicable  char- 
acter, to  which  cattle  are  subject;  and  In 
legal  effect  the  act  conveys  direct  Infor- 
mation to  the  defendants  ot  the  existence 
of  the  so-called  disease.  And  whether  the 
cattle  shipped  by  the  said  defendant  from 
San  Antonio.  Tex.,  to  Hatch  Station,' 
in  New  Mexico,  and  driven  across  the 
plaintiffs'  range  to  that  of  the  defendants, 
in  said  territory,  during  the  month  of 
July.  1884,  were  infected  with  a  conta- 
gious, infections,  orcommunicable  disease, 
and,  if  so  Infected,  whether  the  defendants 
■knew,  or  had  any  reason  to  know  of  such 
intKtlon,  must  be  determined  from  all  the 
.evidence  and  circumstances  in  the  case. 

As  Is  usually  the  case,  tfa«  testimony  Is 
■conflicting  where  experts  are  examined  as 
to  matters  of  professional  opinion ;  and, 
while  such  testimony  Is  admissible.  It  Is 
not  always  satisfactory.  It  is  frequently 
based  upon  a  theory  which  Is  incorrect  In 
Its  premises,  and  which,  therefore,  must 
fall  when  it  comes  in  contact  with  more 
enlightened  Investigation.  For  that  rea- 
.son  that  which  may  have  been  regarded 
as  an  established  fact  one  day  may  be 
overthrown  and  regarded  as  preposterous 
at  another.  For  instance,  some  credita- 
ble historian  computes  the  number  of  per- 
sons executed  as  witches  during  the  Chris- 
tian epoch  at  nine  millions;  and  thniugb- 
out  the  middle  ages  it  is  doubted  if  one 
person  could  be  found  who  doubted  the 
reality  of  witchcraft.  Though  the  delu- 
sion-continued In  strong  force  down  to 
the  beginning  of  the  present  century,  yet 
to-day  a  belief  In  it  would  be  admitted  on 
the  question  of  a  person's  sanity.  Dr.  Don- 
alson.au  expert  witness  in  the  celebrated 
trial  of  Mrs.  Elizabeth  Wharton  for  the 
murder,  by  poisoning,  ot  Gen.  W.  S. 
Ketchum.  tried  at  Annapolis,  Md.,ln  1872, 
said ;  "The  medical  science  is  progressive, 
and  we  have  no  security  that  all  the  the- 
ories now  In  vogue  will  not  be  upset  in 
thirty  years.**  Pamphlet  of  Trial,  p.  58. 
Yet  the  uncertainty  that  may  attach  to 
the  theories  of  experts  cannot  impair  or 


do  away  with  the  necessity  of  that  cli 
of  testimony  on  qarations  of  science,  s&tU, 
trade,  and  the  Ulie.  Persons  conversant 
with  the  subject-matter,  termed  "experts* ' 
are  pOTmltted  to  gire  their  opinion  In  ert- 
dence  whenever  the  subject-matter  of  In- 
quiry Is  snch  that  Inexperienced  persons 
are  nnllkely  to  prove  capable  of  formlDg  a 
correct  jodgment  upon  It  without  such 
assistance.  Persons  that  have  devoT»d 
their  lives  to  the  scientlfle  Investigation  of 
the  subject  are  better  prepared  to  give  an 
opinion  than  those  persons  who  bave 
given  tbfl  subject  no  Investigation;  and 
thus  experts  are  allowed  to  give  an  opin- 
ion, not  on  the  case  In  qnestlon,  anleas 
they  have  beard  all  the  evidence,  bot  on 
the  state  of  facts  hypotbetlcally  stated, 
and  such  opinions  must  of  necessity  be  re- 
ceived as  evidence,  and  it  Is  about  the 
only  way  facts  ot  a  scientific  character 
can  be  proved.  It  would  not  be  easy  to 
overrate  the  value  ot  evidence  given  In 
many  difficult  and  delicate  Inquiries,  not 
only  by  medical  men  and  physiologists, 
but  by  learned  and  experienced  personn 
in  various  branches  of  science,  art,  and 
trade.  But  It  is  impossible  to  measure  the 
Integrity  of  every  witness, or  to  determine 
the  exact  amount  of  skill  which  a  pewwm 
following  a  particular  science,  art,  or 
trade  may  possess.  The  court  Is  under 
the  necessity  of  listening  to  the  testimony 
ot  all  such  persons,  and  It  is  sometimes 
very  dlllicult  for  the  court  to  deterratnp 
whettaertheir  opinions  should  beadmltte<] 
as  evidence.  Perhaps  the  rule  as  estab- 
lished In  France  would  be  the  better. 
There  experts  are  ofllclally  delegated  by 
the  court-to  inquire  into  facts  and  report 
upon  them,  and  they  stand  on  mnch 
higher  footing  than  do  either  ordinary  or 
scientlfle  witnesses  with  us. 

Objections  were  made  In  this  case  to 
portions  ot  the  testimony  of  certain  wit- 
nesses lor  the  reason  that  proper  predicate 
had  not  been  shown  as  to  their  skill  as 
experts.  What  standard  of  skill  they 
claim  should  be  shown  Is  not  set  forth, 
and  the  standards  to  begathered  from  the 
adjudicated  cases  are  almost  as  varied  as 
the  cases  themselves;  and  no  deQnlte  rule, 
that  wecanfind,  is.or.as  wethlnk,caD  t>e, 
laid  down.  Thus  it  Is  said  In  Ardesco  Oil 
Co.  V.  Gllson,  6»  Pa.  St.  161 :  "An  'expert* 
as  the  word  Imports,  Is  one  having  had 
experience.  No  clearly-defined  rule  is  to  tie 
found  in  the  books  as  to  what  constitutes 
an  expert.  Much  depends  upon  the  nat- 
ure of  the  question  asked.  Whileundonbt- 
edly  it  must  uppear  that  the  witness  has 
enjoyed  some  means  of  special  knowledfce 
or  experience, yet  no  rulecan  belaid  down. 
In  tbe  nature *oI  things,  as  to  the  extent  of 
It."  The  same  court.  In  Sorg  v.  First  Ger- 
man, etc., Congnfgatiou,  Id.  161,  held :  "Tbe 
prellmioary  question  of  fact  as  to  whetber 
a  witness  is  an  expert  qualified  to  pro- 
nounce an  opinion  must,  in  a  great  meas- 
ure, be  confided  to  tbe. discretion  ot  tbe 
court  below  trying  tbe  case,  and  we  wUl 
not  reverse  eitlier  on  account  of  tbe  ad- 
mission or  rejection  of  such  evidence,  un- 
less in  a  clear  and  strong  case."  In  State 
V.  Wood.  53  N.  U.  4S4.  it  was  held  that  a 
physician  may  testify  as  an  expert  to  his 
opinion  formed  by  reading  and  stadj 
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aloue.  Aleo  the  same  conrt,  in  an  action 
Tor  communicating  foot-rot  to  sheep,  per- 
mitted the  editor  uf  a  Btoelc  lourual,  who 
had  rend  extensively  on  t^e  subject,  to 
testify  as  an  expert.  Dole  v.  JohoBr>n.  50 
N.  H.  453:  "An  expert  may  testify  to  gen- 
eral facts  wblcli  are  the  result  of  genorai 
knowledge  or  scientific  skill."  In  Emfcr- 
son  V.  Gas-Light  Co.,  6  Allen,  148,  and  in 
Morse  v.  Crawford,  17  Vt.  499,  It  was  held 
that  a  witness,  not  a  professional  man, 
may  give  bis  opinion  In  evidence  in  con- 
nection with  facts  upon  which  It  is  found- 
ed, and  us  derived  from  them.  The  su- 
preme court  of  tlie  United  States  has  ex- 
tended the  rule  far  beyond  a  point  that 
we  would  be  willing  to  have  gone,  had 
not  a  court  of  such  eminent  authority  so 
rnied.  In  the  case  of  Spring  Co.  v.  Kdgur. 
99  U.S.  646, — a  suit  fordaniagea  for  injuries 
Inflicted  on  a  party  from  an  attack  by  a 
pet  deer  tn  a  park,— a  witness  for  the 
pluintiff.  Introduced  as  an  expert,  testilled 
tliat  he  was  a  dentist,  and  resided  in  Al- 
bany; that  he  was  to  some  extent  ac- 
qualnted  with  the  habits  andnature  of  the 
deer,  and  had  hunt«d  them;  that  In  his 
opinion  the  buck  deer  are  not  generally 
considered  as  dangerous,  but  that  In  the 
fall  they  are  more  dangeronu  than  at  other 
seasons.  Another  expert  testified  tiiat 
he  was  a  taxidermist,  and  had  made  nat- 
ural history  a  study,  and  had  read  the 
standard  authors  in  regard  to  the  general 
characteristics  of  deer;  thatfrom  bis  read- 
ing he  was  of  opinion  tliat  the  male  deer, 
after  they  bad  attained  their  growth  and 
become  matured,  are  dangerous;  and  that 
during  the  rutting  season,  from  the  mid- 
dle of  September  to  the  middle  of  Decem- 
ber, the  buck  deer  are  generally  vicious. 
The  defendant  objected  to  all  of  the  testi- 
mony of  the  experts,  on  the  ground  that 
the  witnesses  bad  not  shown  themselves 
competent  as  experts,  and  that  It  was  Im- 
proper, immaterial,  and  incompetent;  but 
the  court  overruled  the  objection,  and  the 
defeudfint  excepted.  The  supreme  court, 
sustaining  tiie  ruling,  say :  "  Whether  a 
witness  is  shown  to  be  qualified  or  not  as 
an  expert  is  a  preliminary  question  to  be 
determined,  in  the  lirst  place,  by  the  court; 
and  the  rule  Is  that,  if  the  court  admits 
the  testimony,  then  it  Is  for  the  Jury  to 
decide  whether  any,  and,  if  any.  what, 
weight  is  to  be  given  to  the  testimony. 
Cases  arise  where  It  is  very  much  a  matter 
of  discretion  with  the  court  whether  to 
receive  or  exclude  the  evidence;  but  the 
appellate  coart  will  not  reverse  In  such  a 
case,  unless  the  ruling  is  manifestly  erro- 
neous;" and  cites  In  support  thereof  Tow- 
Boat  Co.  V.  Starrs.  69  Pa.  St.  36;  Page  v. 
Parker.  40  N.  H.  48;  Tucker  v.  Railroad 
Co.,  118  Mass.  .546. 

The  substantial  portion  of  the  experts' 
testimony  objected  to  is,  first,  that  of 
Prof.  Salmon,  professor  of  veterinary 
medicine,  and  for  years  chief  of  the  United 
States  bureau  of  animal  Industry,  who 
testlfled:  "Healthy  cattle  cannot  dis- 
seminate a  contagion  of  which  they  are 
not  Infected  orpossessed  of;  but  they  may 
be  Infected  of  a  contagion,  and  disseminate 
and  communicate  It.  though  they  tliem- 
selvesare  insusceptible  to  its  effects,  and 
show  no  symptoms  of  the  disease;  In 


other  words,  they  may  carry  contagion 
witliout  being  visibly  affected  by  it.  To 
Illustrate  this:  A  person  who  has  been 
vaccinated  may  go  into  a  small-pox  hospi- 
tal without  contracting  the  disease,  and, 
coming  away,  he  might  carry  the  con- 
tagion, and  Infect  non- vaccinated  persons. " 
And  also  that  of  Prof.  Detmar,  a  veteri- 
nary surgeon,  for  many  years  In  the  em- 
ployment of  the  United  States  in  capacity 
of  veterinarian  In  connection  with  the 
agricultural  department,  whose  testimony 
fully  corroborates  that  of  Prof.  Salmon. 
They  refer,  In  Illustration  of  their  testi- 
mony, to  the  reports  of  investigations 
made  by  them  to  the  bureau  of  animal  in- 
dustry while  under  the  employment  of  the 
government;  and,  briefty,  their  testimony 
tends  to  establish  the  following  facts:  (1) 
That  a  disease  called  "splenetic"  or  "Tex- 
as" fever  does  exist.  (2)  That  It  is  caused 
from  a  diseased  germ  of  a  parasite  of  fungus 
nature,  growing  or  attached  to  grasses  In 
tide-water  sections  of  the  Southern  statets. 
(3)  Where  tlicse  germs  grow,  or  are  repro- 
duced from  year  to  year,  are  called  the 
"  infected  districts. "  f  J)  While  cattle 
raised  In  the i>erraanently  Infected  districts 
become  inured  to  the  disease,  and  are  not 
thereby  violently  attached  by  It  them- 
selves, they  nevertheless  carry  the  disease 
germs  in  their  systems,  and  deposit  them 
with  their  excrement,  and  thus  infect  the 
trails  and  pastures  over  which  they  pass; 
and  that  this  Is  the  only  way  they  commu- 
nicate or  Impart  the  disease,  (!>)  That 
cattlefrom  non-Infected  districts,  sick  with 
the  fever,  do  not  impart  the  disease  to 
other  stock,  nor  do  they  infect  the  lands 
over  which  they  graze.  (6)  Cattle  from 
the  infected  districts  expel  the  disease  germs 
in  a  certain  length  of  time,  varying  from 
70  to  90  days,  after  leaving  the  Infected  dis- 
tricts; and  after  that  they  are  Incapable 
of  infecting  the  roads,  pastures,  or  lands 
over  which  they  pass.  (7)  Frost  destroys 
the  disease  germ,  and  puts  a  stop  to  its 
infection.  (S)  That  the  greater  part  of 
Texas,  Including  the  southern  port,  (from 
which  the  defendant's  cattle  were  shipped. ) 
Is  In  the  Infected  district.  (9)  The  diagno- 
sis  of  the  disease  called  "splenetic"  or 
"Texas' fever  by  the  experts  would  ap- 
pear to  be  the  same  and  Identical  with 
that  detailed  by  the  witnesses  that  at- 
tended to  and  doctored  the  plalntiffB'  sick 
cattle.  If  the  showing  on  the  part  of  the 
witnesses  in  the  deer  case,  above  referred  to, ' 
is  all  that  is  required,  the  question  is  not 
so  m  ur.h  as  to  w^ho  will  be  allowed  to  testi- 
fy and  give  their  opinions  as  experts,  but 
rather  who  will  not  be;  at  any  rate,  there 
can  be  no  question  of  the  correctness  of 
the  admission  of  the  testimony  of  Profs. 
Salmon,  Detmar,  and  other  experts  In  the 
case. 

It  Is  contended  by  the  defendants  thot, 
even  if  such  a  disease  exists,  and  if  the  naid 
cattle  were  Infected  with  It,  yet  there  Is 
no  evidence  that  the  defendants  had  any 
knowletlge  of  the  Infection,  and  therefore 
are  not  liable.  One  of  the  defendants, 
William  Hopewell,  testified:  "I  heard  of 
Texas  cattle  fever.  I  heard  before  we 
brought  these  cattle  from  Texas.  Heard 
of  a  large  number  of  cattle  dying  on  the 
Memberas  river.  Heard  that  Texas  cat- 
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tlofever  camefrum  the  southern  country,** 
— but  added:  "I  don't  believe  there  Is 
any  such  tbJng  as  Texas  cattle  (ever.** 
There  does  not  appear  to  have  been  any 
lack  of  knowledge  on  his  part,  but  he  ap- 
pears to  have  relied  on  his  disbelief  of  tlie 
existence  of  such  a  disease.  His  opinion, 
in  that  respect,  was  Immaterial.  The 
statute  had  reco^lzed  the  exintence  of  a 
so-called  disease  as  an  Infef^tlous  and  com- 
municable disease,  and  he  was  bound  to 
take  notice  of  it,  and  observe  it.  Nathan 
Urayson,  another  defendant,  testlQed 
that  be  bad  heard  of  Texas  cattle  ferei-; 
and  also  that  he  bad  a  talk  tvlth  George 
Lynch,  one  ot  the  plaintiffs,  before  the 
cattle  were  broutjht,  and  that  Lynch  pro- 
testefl  aKulnsr.  bin  unloading  hts  cuttle  at 
Hatch  Station,  for  the  ren won  that  their 
(Lynch's)  cattle  miEht  uontmct  Hume  dis- 
ease from  them.  Considering  this  testi- 
mony with  that  on  the  part  of  the  plain- 
tiffs In  the  same  connection,  this  defend- 
ant must  be  regarded  as  having  been  fully 
Informed  and  warned  as  to  the  danger  of 
communicating '  said  disease.  It  would 
not  be  required,  on  the  part  of  the  plain- 
tiffs, to  prove  that  the  dt-fendants  knew 
as  an  absolute  fact  that  their  cattle,  when 
being  shipped,  were  currying  the  disease 
germs  with  them;  hut.  It  they  were  ship- 
ping from  a  locality  known  to  be  Infected 
and  liable  to  communicate  the  disease, 
they  would  come  under  the  provisions  of 
the  statute  before  referred  to,  and  It 
would  devolve  upon  them  to  take  such 
precautionary*  steps  as  would  prevent 
their  cattle  from  romniun  lea  ting  any  In- 
fectious or  communicable  disease  to  other 
cattle:  and  In  such  case  It  would  be  Im- 
material where  such  disease  was  com- 
municated, whether  it  was  on  the  public 
commons,  in  the  public  roads,  or  on  the 
lands  ot  the  plaintiffs.  Taking  this  view 
of  the  case  disposes  of  the  principal 
grounds  set  forth  in  the  defendants'  mo- 
tion for  a  new  trial,  and  makes  It  possible 
for  this  court  to  find  that  the  evidence  In 
the  case  sustains  the  general  findings  ot 
the  court  below. 

The  defendant  took  exceptions  to  some 
50  different  mlings  of  the  court  in  the 
progress  ot  the  trial  of  the  case  on  the 
admission  in  evidence  by  the  court  of 
certain  8tat3ment8  or  testimony  of  wit- 
nesses, and  to  the  admission  in  evi- 
dence of  certain  written  documents  on 
the  ground  that  they  were  improper, 
incompetent,  and  Immaterial.  The  rule 
In  cases  where  the  trial  Is  by  the  court  is 
entirely  different  from  that  where  the 
trial  Isbya  Jury.  Cases  are  often  reversed 
where  Improper  or  .Incompetent  evidence 
has  been  admitted  before  a  Jury,  for  the 
reason  that  they  may  have  been  misled  by 
It.  but  such  a  reason  does  not  exist  where 
the  trial  was  by  the  court.  And  In  a  trial 
by  a  court  "the  admission  ot  incompetent 
evidence  at  a  trial  below  Is  no  cause  for 
reversal,  if   it  could   not  possibly  have 

f)rejudlced  the  other  party."  District  of 
Columbia  v.  Woodbury,  136  D.  S.  450, 10 
Sup.  Ct.  Rep.  990.  Thus  It  has  been  held : 
The  fact  that  Incompetent  testimony  has 
been  admitted  is  not  sufticlent  ground  for 
reversing  the  Judgment  where  the  cause 
has  been  tried  by  the  court  without  a 


jury.  "In  such  case  the  apfwllate  court 
will  give  no  weight  to  such  testimony  in 
the  determination  of  the  appeal,  bqt  will 
not  reverse  the  Judgment  because  It  was 
admitted. "  Frisk  v.  Relgelman,(  Wis.)  43  N. 
W.  Rep.  1119.  Also  In  the  sapreme  court 
of  California.  (White  r.  White:)  "WbPn 
the  court  tries  the  case  this  court  never 
reverses  for  the  admission  of  irrelevant 
evidence,  unless  it  appears  that  the  court 
In  making  the  decision  relied  on  such  irrel- 
evant evidence."  23  Pac.  Rep.  2S4.  "A 
finding  of  fact  In  a  case  at  law  tried  with- 
out a  Jury  is  conclaslve  where  there  is  any 
evidence  to  found  it  on,  even  though  the 
evidence  Is  conflicting.  Hathaway  v. 
Bank,  134  D.  S.  494,  ID  Sun.  Ct.  Rep.  60S; 
Z&nz  V.  Stover,  2  N.  M.  29:  Kandlnger 
V.  Railway  Co.,  51  Mich.  185, 16  N.  W.  Rep. 
330.  The  principle  as  expressed  in  the 
pi-eceding  cases  Is  fully  recognUed  and 
authoritatively  ratabllshed  as  the  law  liy 
tlie  supreme  court  of  the  United  States. 
In  Field  v.  U.  S.,  9  Pet.  182,  It  was  held 
that  In  a  cause  where  the  trial  byjurj'bad 
been  waived  the  objection  to  the  admis- 
sion of  evidence  was  not  properly  the  sub- 
ject of  a  hill  ot  exceptions,  and  the  reason 
given  is  that.  It  the  evidence  was  Improp- 
erly admitted,  the  court  would  relect  it, 
and  proceed  to  decide  the  cause  as  if  It 
were  not  In  the  record.  And  it  has  been 
recognized  in  several  subsequent  cases.  In 
Arthurs  v.  Hart,  17  How.  12,  speaking  of  the 
rule,  the  court  says:  "It  certainly  Is  so 
as  for  as  the  evidence  Improperly  admit- 
ted bears  upon  a  question  of  fact  In  the 
cause;  for,  when  rejected. If  there  Is  still 
any  proper  evidence  tending  to  aapport 
the  judgment  of  the  court  below,  the  de- 
cision cannot  be  reviewed  on  a  writ  of  er- 
ror. The  error  in  this  aspect  would  he 
unimportant,  because  not  the  subject  of 
an  exception,  the  question  Involved  b^ng 
one  of  fact.  If,  upon  the  rejection  of  the 
evidence,  no  testimony  would  remain  nec- 
essary to  support  the  judgment  of  the 
court,  then  the  mistake  would  be  one  of 
law,  and  a  proper  subject  ot  a  writ  of  er- 
ror. "  In  this  case  it  does  not  appear  that 
the  court  relied  on  such  evidence,  and  the 
presumptions  are.  If  any  was  admitted, 
it  was  not  considered  by  the  court  in 
making  its  findings.  A  different  rnle 
would  apply  where  the  exceptions  were  to 
the  rejection  of  competent  and  pniper  tes- 
timony; but  the  exceptions  In  this  case. 
In  every  instance,  are  to  the  reception 
of  evidence  over  objection,  and  therefore 
come  directly  under  the  rule  laid  down  In 
the  case  cited  above.  Therefore  the  fur- 
ther examination  of  these  exceptions  be- 
comes immaterial.  Finding  no  satistan- 
tlal  error  suflBuient  to  reverse  Ibe  case,  the 
judgment  of  the  lower  court  will  be  af- 
firmed. 

O'Bbien,  Lekds,  and  McFis,  JJ.,  eon- 
cur. 

  (7  Utah,  lU) 

PbRRT  V.ClTYCotTNCII*OF  SALT  LaKB  CITT. 

(Supreme  Court  of  UUOi.  Feb.  19, 1891.) 

Iktoxicatisg  LiQroRs — License  —  Discrbtioh  nr 
Gkamtino. 

Comp.  Laws  Utah  18S8,  |  1766,  sabd.  4SL 
providing  Ui&t  the  cooncil  of  Salt  Lake  City  shall 
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have  power  "to  license,  regulate,  and  tax"  the 
sale  of  intoxicating  liquors,  vests  in  the  council 
8  legal  discretion,  and  not  an  arbitrary  power; 
and  It  cannot  refuse  a  license  to  an  applicant  who 
has  complied  with  -the  law  governing  applica- 
tion&  for  a  license  to  sell  intoxicating  liquors. 
Per  Miner,  J.,  dissenting. 

ApplicatioD  for  maodainaa.  For  ma- 
jority nplnlon,  see  ante,  789. 

The  power  of  the  council  of  Salt  Lake 
City  In  respect  to  lIcenalnR  the  sale  of 
Intoxicating  liquoru  was  c-unterred  by  1 
Oimp.  LawH  L'tah  1888.  Section  1755  pro- 
vides that  the  city  council  shall  have  the 
power  "to  liccnae,  regulate,  and  tax"  the 
aelUng  of  Intoxicating  llqaors. 


Miner,  J.  I  am  unable  to  fully  concur 
with  the  majority  of  the  courtln  this  case. 
The  relator  appears  to  have  complied  with 
all  the  requirements  of  the  statutes  and 
ordinances,  and  it  cannot  l)e  claimed  that 
the  place  at  which  he  proposes  to  carrv 
on  the  business  Is  within  the  prohibition 
of  the  statute  or  ordinances.'  The  ques- 
tion arises,  can  tbc  city  councIU  under  the 
power  to  reifulatc  (conferred  by  the  char- 
ter) impose  additional  restrictions?  It  so, 
how  Is  that  power  to  be  exercised?  Must 
It  be  by  ordinance,  so  that  the  require- 
ments prescribed,  whatever  they  may  be, 
wUl  operate  uniformly  upon  all  alike  un- 
der the  same  circumstances,  thus  preclud- 
ing partiality  and  favoritism;  or  may  the 
council,  notwithstandluic  the  compliance 
by  the  applicant  with  all  the  provisions 
of  the  statute  and  ordinances  of  the  city 
upon  the  subject,  arbitrarily  grant  or  re- 
fuse each  particular  license  as  the  same  is 
applied  for,  and  that,  ton,  without  giving 
any  reason  for  Its  action?  It  ^eems  to  me 
that  the  r^nlatlon  should  properly  be  by 
an  ordinance.  If  the  statute  conferred  up- 
on the  council  any  sncb  absolute  power, 
then,  as  relator's  counsel  contend,  are 
they  admirably  calculated  to  enable  the 
members  of  the  city  council  to  reward 
their  friends  and  punish  their  enemies,  but 
tbey  furnish  no  safaguards  fur  equality  or 
honesty  of  official  action.  Some  mem- 
bers may  vote  against  the  application  be- 
cause in  their  honest  J.udgment  it  would 
be  detrimental  to  the  best  Intfirests  of  the 
city  to  grant  It;  another,  because  he  be- 
lieves there  are  already  saloons  too  many; 
another,  because  the  applicant  la  a  per- 
sonal enemy  of  his;  another,  becanse  the 
applicant  Is  not  a  member  of  his  religious 
or  iioUtlcal  faith;  another,  because  he 
does  not  think  It  right  to  sell  liquor,  or 
license  a  wrong:  another,  because  he 
wants  to  prohibit  the  sale.  Thus  a  bare 
majority  may  be  secured  agulnst  the  Issu- 
ance of  the  license  to  one  man  and  grant 
It  to  another.  It  Is  claimed  that  In  this 
case  seven  councUuK^n  voted  for  and  seven 
against  the  petition,  the  mayor  giving  the 
casting  vote  against  it.  Neither  the  coun- 
cil, as  a  body,  nor  any  Individual  member 
thereof  voting  against  the  application, 
gave  or  could  be  Induced  to  give  any  rea- 
eon  for  his  vote  or  action ;  and  why  this 
license  Is  refused  this  court  la  still  In  igno- 
rance, except  by  the  return,  which  gives  no 
reason  for  Individual  or  corporate  action. 


Tho  sale  of  liquor  has  always  been  a  law- 
ful business  In  this  city.  It  has  never  been 
prohibited  by  statute,  and  the  council 
never  had  the  power  to  prohibit  It.  By 
the  charter  of  1860  It  had  power  to  license, 
regulate,  and  restrain  It.  See  Comp. 
Laws  1876,  pp.  699-703,  §  24.  And  so  It  re- 
mained until  January-  20,  1882,  when  the 
charter  was  amended.  By  the  amend- 
ment, power  was  given  to  the  city  council 
to  license,  tax, and  regulate;  the  power  to 
restrain  being  omitted.  This  leaves  no 
power  to  prohibit.  See  Laws  1882,  p.  2. 
The  defeuse  rests  entirely  upon  the  sup- 
posed right  of  the  council,  in  its  discre- 
tion, to  grant  or  withhold  license  as  It 
may  see  fit.  All  men  are  equal  before  the 
law ;  and  If  one  man,  on  complying  with 
the  statutory  provisions,  may  be  licensed 
to  engage  In  the  business  otselllngllqnors, 
every  other  man  In  like  condition,  on  com- 
plying In  like  manner  with  the  conditions 
.imposed  bylaw,  has  an  equal  right  to  a 
similar  license.  Legislatinu  In  a  free  repub- 
lican form  of  government  should  mete  out 
equal  rights  to  all  law-abiding  citizens; 
and  It  Is  alike  against  the  spirit  and  form 
of  our  government  and  Inatltutlons  to 
grant  any  special  prlvllegesto  one  Individ- 
ual, and  deny  It  to  another  who  stands  on 
equal  footing  with  himself;  and  this,  in 
my  Judgment,  cannot  be  accomplished  un- 
der the  guise  of  "  discretion . "  The  "  discre- 
tion "  vested  by  the  legislature  In  the  city 
council  is  not  an  arbitrary  power,  to  be 
exe;.--ised  as  the  caprice  or  prejudices  of 
that  body  may  dictate,  but  a  legal  discre- 
tion, whereby  tho  council  Is  to  determine 
whether  or  not  the  appllcanthas  substan- 
tially complied  with  the  provisions  of  law. 
The  common  council  of  a  city  must  be 
governed  by  the  same  rules  of  law  in  their 
action  upon  the  granting  of  these  licenses 
as  other  bodies  who  are  called  upon  by 
statute  to  pass  upon  the  qualifications  of 
others  to  engage  In  any  business  or  call- 
ing requiring  special  conditions  prelimi- 
nary to  Its  exercise,  and  they  are  bound 
in  ail  cases  to  act  fairly,  and  to  treat  each 
application  upon  Its  own  merits,  Impar- 
tially. In  the  present  case  it  seems  there 
is  one  saloon  In  the  neighborhood  already 
licensed,  and  the  common  council  think 
this  sufficient  for  the  needs  of  the  neigh- 
borhood. If  this  reasoning  were  sound, 
the  common  council  might,  In  their  "dis- 
cretion," grant  to  any  favored  Individual 
an  exclusive  monopoly  of  the  business  In 
any  neighborhood,  or  even  In  the  entire 
city.  Could  a  more  fruitful  field  of  favorit- 
ifini  be  possibly  devised'  It  Is  certainly 
not  in  accordance  with  my  views  as  to 
equality  before  the  law.  That  the  discre- 
tion vested  in  the  common  council  Is  not 
an  arbitrary  power,  but  a  legal  discretion, 
to  be  exercised  equally  towards  all  In  like 
condition,  I  might  cite  numberless  au- 
thorities. I  call  attmtton,  however,  to 
Ex  parte  Tandce,  4K  Ala.  886;  State  v. 
ConntyCourt,  41  Mo.  221-227;  Mixer  v.  Su- 
pervl8ors.26  Mich.  422;  Am  perse  v.  Kalama- 
zoo. 59  Mich.  78,  26  N.  W.  Rep.  222;  Potter 
V.  Homer,  59  Mich.  8,26  N.  W,  Rep.  2(»8; 
Zanone  v.  Monnd  City.  103  111.  ^2;  Golden 
V.  Bingham,  61  Tnd.  198;  11  Amer.  &  Eng. 
£nc.  Law,  641.  ft  la  true  that  the  charter 
of  the  city  allows  the  council  power  to 
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license,  regulate,  and  tax  this  bualnesa, 
whicb  1b  greater  authority  than  merely  to 
approve  or  re|ectthe  bonds;  batthe  coun- 
cil have  not  decided  that  the  place  or 
nelKhborhond  wan  improper  wherein  to 
carry  on  the  traffic,  nor  that  the  relator 
WU8  disqualified  in  any  manner,  but  have 
merely  sold.  In  eHect,  that  In  that  nelgli- 
burbood  one  man  may  ensage  In  the  busi- 
ness, but  another  may  not.  This  is  not  a 
question  of  prohibltlna  the  traffic  In  that 
locality,  bat  of  prohibiting  a  parclcalar 
individual,  against  whom  no  disqualifica- 
tion is  alleged,  and  who  has  comp1fe<l 
with  the  law,  from  engaging  In  the  busi- 
iiess,  and  at  the  same  time  permitting  an- 
other, under  no  worse  legal  circumstancee, 
to  do  so.  Thla  cannot,  In  my  view,  be 
deemed  within  the  discretionary  powei-e 
of  the  cooncil.  I  thinlt  the  coancit  had  no 
right  to  withhold  the  license,  and  that  the 
mttndamua  should  Issue  as  prayed. 

121  Nev.  107)   

State  v.  Depoibter.  (No.  1,324.) 
{Supreme  Court  of  Nevada.    Feb.  17, 1891.) 

RaFK  —  COICPLAIKT  —  EtidBNCB  AT  FRELDnitABT 
HeABING  —  PbITILBQBD  COUMDNICATIONS— VSE- 

nicT. 

1.  Wbere  the  compl^nt  ohargins  a  crime  is 
signed  by  complainant's  mark,  and  the  certificate 
02  the  committing  magiatrate  that  complainant 
subscribed  and  swore  to  the  same  is  attached, 
attestation  by  a  subscribing  witness  is  not  nec- 
essary. 

3.  On  trial  of  an  indictment  parol  testimony 
of  the  committinR  mi^strate,  ana  of  the  clerl£ 
who  wrote  the  testimony  at  the  preliminary  ex- 
amination, is  atimisslble  to  show  that  the  depo- 
sitions were  In  accordance  with  Gen.  St.  Kev. 
§  40ti&,  roijuiriug  witnesses  to  be  examined  in  de- 
fendant's presence,  and  an  opporttmity  given  him 
to  cross-examine,  and  proviaing  that  the  testi- 
mony mav  be  reduced  to  writdng,  and  admitted  at 
the  trial,'if  it  has  been  read  over  to  the  witness, 
and  corrected  by  him,  and  been  subscrilted  l^him 
and  attested  by  the  magistrate. 

S.  A  slgnatare  to  such  depositions  by  making 
a  mark  may  be  attested  by  the  magistrate  as  sub- 
scribing witness,  and  it  malies  nodfifTerence  if  his 
attestation  is  written  below  his  Jurat. 

4.  Gen.  St.  Nev.  S  »*Ofi,  provides  that  a  phy- 
siclan  shall  not  be  examined,  without  the  pa- 
tient's consent,  as  to  information  acquired  in  at- 
tending the  patient.  Held,  that  on  indictment 
for  rape  of  a  child  of  aevea  the  privilege  may  be 
waived  by  the  impiied  conaeut  of  her  parents, 
and  the  fact  that  the  prosecution  was  instituted 
by  them,  who,  with  the  child,  were  the  princi- 
pal witnesses,  and  testified  to  the  nature  of  the 
complaint  for  which  the  physician  prescribed, 
warrants  sucb  implication.  Bioblow,  J. ,  dis- 
senting. 

5.  L'nder  Gen.  St.  Nev.  §  4469,  providing  tlxat 
no  departure  f^om  or  error  in  the  proceedings 
shall  render  the  same  invalid  unless  prejudicial 
to  defendant,  verdict  of  guilty  of  rape  lb  not 
invBiidated  jecause  the  clerk,  when  ordered  to 
record  it,  filed  it  instead,  and  read  from  it  to  the 
Jurv,  asking  If  it  was  their  verdict. 

'ti.  Under  Gen.  Bt  Nev.  %  4244,  providing  that 
"proof  of  actual  penetration  into  the  bcdy  is 
sufficient  to  s-jstuiu  du  indictment  for  rape,"  the 
slightest  proof  will  justify  submitting  the  ques- 
tion to  the  Jurj-,  and  such  proof  can  be  inferred 
from  circumstances.    Bigelow,  J.,  dissenting. 

Appeal  from  district  euurt.  Humboldt 
county;  A.  h.  Fitzoehald.  Judge. 

M.  S.  BoBDiOeldy  for  appellant.  Tbe  At- 
torney (general,  for  the  State. 

Mi'itPHY,  J.  The  defendant  was  In- 
dicted, tried,  and  convicted  tor  the  crime 


of  rape  upon  the  pei-son  of  Bertha  May 
Sadler,  of  the  age  of  about  seven  yeara. 
The  appellant  contends  that  the  judgment 
should  be  eet  aside,  and  a  new  trial 
granted,  un  the  following  grounds:  That 
the  court  erred  in  permitting  the  proae- 
cutlng  attorney  to  read  to  the  Jury  the 
complaint  upun  which  the  warrant  of 
arrest  was  Issued,  and  the  depositions  of 
Bertha  May  Sadler,  and  Lou  Alexander. 
Because  no  complaint  was  laid  l>efore  the 
magistrate  of  the  commlsBlon  of  a  public 
offense;  the  magistrate  did  not  examine, 
on  oath,  the  complainant  or  prosecutor, 
nor  any  witness,  and  did  not  require  the 
deposition  of  any  witness  to  be  reduced  to 
writing  and  subscribed  by  the  witness,  or 
otherwise;  it  does  not  appear  that  any 
such  examination  was  made  or  any  such 
deposition  taken;  the  alleged  complaint  is 
not  signed  by  the  complalnan' :  bin  al- 
leged mark  Is  not  witnessed  as  required  by 
law, and  la  not  witnessed  atall.  Thecom- 
plalnt  is  sufficient  in  form  and  substance, 
—It  states  the  title  of  the  court,  the  name 
of  the  party  accused,  and  the  nature  of  the 
offense  charged  In  ordinary  and  conchie 
language,  and  demands  the  lasutn}?  of  a 
warrant  for  the  arrest  of  the  party  named 
therein.  The  other  objection  to  tbe  com* 
plaint  is  that  the  party  signing  his  name 
to  the  complaint,  hy  making  his  mark, 
leaving  the  name  itself  to  be  written  by 
another  hand,  must  have  hia  signature  at- 
tested by  a  aubacrtbing  witneaa.  The  com- 
plaint Is  made  in  the  presence  of  and  filed 
with  the  magiatrate  for  hia  informatloD, 
and  if  he  la  satisfied  that  a  crime  has  been 
committed  it  is  hia  duty  to  issue  a  war- 
rant for  the  arrest  of  the  party  named 
therein,  and  to  notify  the  accused  of  the 
nature  of  the  charge,  and  the  name  of  tbe 
party  making  the  same.  Tbe  complaint 
appears  to  have  been  made  out  by  or  In 
the  presence  of  tlie  magistrate,  the  com- 
plainant signing  the  same  with  hia  mark, 
aome  one  elae  writing  the  full  name  of  com- 
plainant. He  then  awore  to  tbe  same, 
and  the  magistrate  certifies  that  tbe  same 
was  subscribed  and  aworn  to  before  liim, 
etc.  We  thick  this  is  all  that  the  la  w  re- 
quires. The  case  of  Com.  r.  Salllran.  14 
Gray,  98,  la  directly  in  point,  wherein  the 
court  said:  "But  it  by  no  means  follows 
that  the  signature  is  not  valid  without 
such  atteatlng  witness,  •  •  •  and  in 
reference  to  complaints  to  a  Justice  of  the 
peace,  preaente*!  by  the  complainant  per- 
snnally,  and  accompanied  by  taking  the 
usual  oath  tn  the  complaint  before  such 
Justice,  that  the  same  U  true,  there  can  be 
no  such  necessity.  The  party  virtually  ac- 
knowledges the  complaint  as  duly  signed 
by  him.  This  must  clearly  obviate  all 
necessity  of  further  proof  of  the  aigna- 
ture."  Sec,  also,  Com.  v.  Quln,  5  (Sray, 
47s.  The  magistrate  is  not  compelled  to 
examine  other  witnesses  than  the  com- 
plainant before  Issuing  bis  warrant  of  ar- 
ront.  All  that  the  statute  requlrea  Is  that 
the  magiatrate  should  be  satfstled  that  a 
crime  had  been  com  mltted  within  his  Juria- 
dictlon. 

The  /ibjectiona  urged  against  the  read- 
ing of  the  depositions  of  Bertha  May  Sad- 
ler and  Lou  Alexander  to  the  Jury  are  aa 
follows:  That  they  were  Inelevant,  Im- 
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material,  and  iucompelent,  find  that  tbe 
proper  fuundatiun  had  not  been  laid  for 
their  introduction,  and  particularly  in 
thlH:  It  does  not  appear  that  at  tbe  ex- 
amination witness  Bertha  was  examined 
in  the  presence  of  the  defendant,  or  that 
he  had  tbe  privilege  of  cross-examination ; 
it  does  not  appear  that  tbe  testimony  of 
said  witness  was  read  over  to  her,  and 
corrected,  or  that  she  was  given  oppor- 
tunity to  correct  the  same  as  she  mlKlit 
desire;  it  does  not  appear  that  said  Ber- 
tha subscribed  her  allegeiJ  deposition,  or 
that  she  refused  to  sisn  It.  No  reason  is 
assigned  for  such  refusal,  it  any.  The  al- 
leged mark  ot  said  Uertba  to  said  deposi- 
tion is  not  witnessed  ae  required  by  law, 
or  at  all.  Said  alleged  deposition  is  not 
duly  authenticated,  Is  not  authenticated 
at  all.  Neither  ol  said  papers  have  the 
slightest  ear-mark  of  a  preliminary  exami- 
nation, or  of  having  any  connection  there^ 
with.  They  are  notcertified  to  be,  nor  do 
they  purport  to  be,  any  part  or  have  any 
connection  with  a  pi-elimiuary  examina- 
tion. The  objections  to  the  introduction 
of  tbedepositiou  are  wlthuutanv  real  mer- 
it. Section  ,  4036,  Gen.  St.  reads:  "The 
witnesses  shall  be  examined  in  the  pres- 
ence of  the  ^defendant,  and  may  be  cross- 
examined  in  his  behalf.  It  eltner  party 
so  desire,  tbe  examination  shall  be  by 
Interrogatories,  direct  and  cross:  pro- 
vided, by  consent  of  parties,  the  testi- 
mony may  be  reduced  to  wrltlngin  narra- 
tive form.  Tbe  testimony  so  taken  may 
be  used  by  either  party  on  tbe  trial  of  the 
cause,  and  In  all  proceedings  therein,  when 
the  witness  Is  sick,  out  of  the  state,  dead, 
or  when  bis  personal  attendance  cannot 
be  had  in  court.  When  the  testimony  of 
each  witness  Is  all  taken,  the  same  shall 
be  read  over  to  tbe  witness,  and  correct- 
ed, as  may  be  desired,  and  then  sub- 
scribed by  the  witness;  or,  if  he  refuses  to 
Blsn  it,  the  fact  of  such  refusal,  and  any 
reason  assigned  therefor,  must  be  stated, 
and  the  same  shall  be  tested  by  tbe  magis- 
trate. And  such  testimony,  so  reduced  to 
wHting,  and  authenticated  according  to 
the  provisions  of  this  section, shall  be  filed 
by  the  examining  magistrate  with  the 
clerk  of  the  district  court  of  his  county. 
•  •  The  caption  of  said  deposition 
Is  as  follows:  "In  the  JuBtlce  court, 
Union  township,  Humboldt  county,  Nev. 
The  State  of  Nevada,  Plaintiff,  vs.  Samuel 
G.  Depoister,  Defendant.  Bertha  May 
Sadler,  being  duly  sworn,  deposes  and 
says."  Then  follows  the  testimony  given 
by  question  and  answer,  concluding 
wltb  the  signature  and  jurat,  as  follows: 
"Bertha  May  Saulkk,  her  x  mark.  Sub- 
scribed and  sworn  to  before  me  this  6th 
day  of  Aug..  1889.  E.  S.  Ahcukk,  J.  P., 
and  witness  to  the  above  signature." 
The  court,  over  the  objections  of  the  de- 
fendant, perndtted  the  prosecuting  attor- 
ney to  place  on  the  stand  E.  S.  Arclier,  tlie 
committing  magistrate,  and  W.  C.  Owens, 
who  wrote  down  the  testimony  at  the 
preliminary  examination,  and  they  both 
testified  to  the  fact  that  the  complaint 
was  read  over  to  the  defendant;  that  the 
depositions  were  taken  and  reduced  to 
writing  in  the  presence  of  the  defeodnnt; 
and  that  be  was  given  an  opportunity  to 


cross-examine  tbe  witness  Bertha  May 
Sadler;  that  the  testimony  was  read  over 
to  her,  and  she  was  given  an  opportunity 
to  correct  thf*  same;  and  that  she  signed 
the  aame  by  making  her  mark  la  the  pres- 
ence of  the  witnesses,  find  the  same  Is  attest- 
ed by  the  committing  magistrate  as  a 
witness  to  her  signature,  and  the  mere 
tact  that  the  magistrate  wrote  the  word, 
"signature,"  instead  of  "mark, "or  that 
he  has  writen  the  words  "  witness  to  the 
above  signatui'e"  below  the  jurat,  is  a 
mere  informality.  Webb  v.  State,  21  Ind. 
237.  Tbe  sameis  true  as  to  the  deposition 
of  Lou  Alexander,  with  the  addition  that 
it  does  appear  from  the  record  that  the 
defendant  did  cross-examine  this  witness 
while  on'  the  witness  stand  at  tbe  pre- 
liminary examinatit)n.  At  common  law 
the  certificate  ot  a  public  officer  was  not 
receivable  In  evidence.  Tbe  provision 
making  the  certificate  of  the  justice  ad- 
missible is  founded  upon  the  reason  olstut^ 
utes  authorizing  proof  ot  public  docu- 
ments by  copies  certified  by  the  ofticer 
having  their  custody.  "  The  reason  of  ad- 
mitting a  copy  to  be  evidence  is  the  lucon- 
venience  to  the  public  of  removing  records 
which  may  be  wanted  In  two  places  at 
theaametime."  1  Starkle,  £v.  *251.  And 
so  it  may  be  said,  as  one  of  the  reasons 
tor  making  the  certificate  of  the  Justice 
admissible,  thatinconvenlenceto  thepuhllc 
would  result  by.compelling  his  attendance 
as  a  witness  at  a  time  when  tbe  duties  <jl 
Ills  office  required  his  attention.  The 
purpose  ot  the  statute  Is  to  afford  a  rea- 
sonable and  convenient  method  of  proof. 
The  statute  does  not  in  termsexclude  oth- 
er evidence,  and  we  see  no  reason  why  the 
common-law  method  of  proof  should  not 
be  admitted.  Statute  containing  pro- 
visifms  similar  to  those  of  section  4(136 
have  existed  for  the  last  300  years  in  Eng- 
land, and  have  been  generally  adopted 
by  the  states  of  this  Union,  and  we  are 
not  aware  that  the  established  rules  ot 
decision  of  any  court  construe  them  as 
abolisliing  tbecommon-law  modeot  proof. 
In  the  case  of  People  v.  Carty,  77  Cal.  214, 
19  Pac.  Kep.  491,  upon  the  trial,  the  pros- 
ecution oftered  in  evidence  the  short-hand 
i-eporter's  transcript  of  bis  notes  of  the 
testimony  taken  before  the  committing 
magistrate.  The  certificate  attached  to 
this  transcript  was  to  tbe  effect  that  U 
was  a  "full,  true,  and  correct  transcript  of 
the  short-hand  notes  taken  by  me  here- 
in." One  of  the  objections  on  the  trial 
was  that  the  document  was  not  properlj- 
certlfied.  The  reporter  was  then  permit- 
ted to  be  examined  as  a  witness,  and  he 
testified  "that  the  document  was  acon-ect 
transcript  of  the  notes  taken  by  him  of 
the  testimony  and  proceedings  at  tbe  ex- 
amination before  the  magistrate."  The 
supreme  court  held  that  the  document 
wan  not  admissible,  not  because  the  re- 
Dorter  was  sworn  as  a  witness  to  correct 
his  certificate,  but  because,  after  he  was 
placed  upon  the  stand,  be  did  not  refresh 
biB  memory  from  the  writing,  and  then 
testify  as  to  what  occurred  at  the  exami- 
nation, and  that  the  notes  as  taken  by 
him  at  such  examination  were  correct. 
He  having  merely  testified  as  to  the  cor- 
rectness of  the  transcribing,  this  was  not 
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sufficient.  In  the  case  of  People  T.Donrdi- 
gan,  67  Mich.  96,  38  N.  W.  Rep.  920.  where 
the  reading  ot  a  depoBitlon  to  the  Jury 
was  objected  to  on  the  grounds  that  the 
same  had  not  been  I'ead  over  to  the  Bub- 
scriblng  witness,  the  defendant  was  per- 
mitted to  place  the  Justice  on  the  stand  as 
a  witness  to  try  and  establish  the  fact, 
but  he  could  not  swear  whether  it  had 
been  read  over  to  her  or  not,  yet  the  dep- 
osition was  admitted.  In  England  it  is 
the  custom  that  when  a  party  signs  his 
name  to  a  deposition  taken  before  a  mag- 
istrate in  a  criminal  prosecution  tlie  proof 
of  the  signature  may  be  given  by  any  one 
that  was  present  at  the  time  of  such  ex- 
amination; but  when  tlie  party  signs  the 
deposition  with  his  marlt,  it  must  be 
proved  that  the  deposition  was  correctly 
read  to  the  witness,  which  proof  must  be 
made  by  the  magistrate  or  his  clerli.  Rex 
r.  Chappel,  1  Moody  &  R.  895.  In  the  case 
of  State  T.  Jones,  7  Nev.  415,  the  conrt 
said:  " When  a  deposition  is  onered,  itis 
true  the  person  offering  it  sliould  accom- 
pany It  with  proof  that  It  was  tal^en  in 
conformity  with  the  statute;  and,  if  the 
proper  objection  be  made.  It  should  not 
be  admitted  until  such  preliminary  proof 
Is  made;"  meaning  thereby  that  It  the 
committing  magistrate  had  not  attached 
bis  certificate  to  the  deposition,  the  state 
could  bare  the  same  corrected,  or  the 
prosecution  might  place  ■wltnesBes  upon 
the  stand  to  show  that  the  law  had  been 
complied  with.  In  Texas,  where  the  stat- 
ute in  relation  to  the  taking  of  deposi- 
tions on  preliminary  examinations  is  sim- 
ilar to  our  own,  lu  the  case  of  Claric  v. 
State,  the  supreme  court  said:  "In  our 
opinion  there  Is  no  merit  In  defendant'^ 
third  and  fourth  bills  of  exceptions  to  the 
reproduction  of  the  testimony  of  C.  \V. 
Cliurchwell.  which  had  been  reduced 
to  writing  upon  the  Examining  trial,  the 
witness  having  subsequently  died.  The 
Justice  of  the  peace  was  properly  permit- 
ted to  state  the  circumstances  attending 
upon  the  taking  of  the  deceased  witness* 
tmtlmony,  and  to  Identify  the  same. "  28 
Tex.  App.  195,  12  S.  W.  Rep.  731.  In  the 
case  of  Farnsworth  Co.  v.  Hand,  65Me.  21, 
thedefendanthad  levied  on  property  ofthe 
plaintiff.  The  statute  of  Maine  required 
that  the  collector  should  take  the  oath  of 
a  collector.  There  was  no  record  evidence 
that  the  defendant  had  taken  such  oath, 
although  he  had  been  sworn  in  as  aeon- 
stable.  Theconrt  held  that  in  the  absence  of 
record  evidence  parol  proof  was  competent 
to  prove  that  the  oath  had  been  taken  by 
defendant  before  making  the  levy.  In  the 
case  of  People  v.  Moore,  16  Wend.  421,  the 
Justice  ot  the  peace  was  permitted  to  go 
upon  the  stand  and  testify  as  to  state- 
ments made  In  his  court,  which  state- 
ments had  been  reduced  to  writing.  The 
defendant  then  offered  to  Introduce  the 
deposition  taken  on  the  examination. 
The  ilistiict  attorney  objected  toite  intro- 
duction, for  the  reason  that  it  did  not  ap- 
pear to  have  been  correctly  taken.  The 
Justice  testified  that  the  deposition  was 
taken  In  pursuance  ot  the,  statute,  but 
whether  It  was  rend  to  the  witness  or 
not  he  did  not  recollect.  The  objection 
was  sustained.   On  appeal  to  the  su- 


preme court  the  Judgment  was  reversed, 
the  court  saying:  "When  the  Justice 
swears  that  the  deposition  was  taken  in 
pursuance  of  the  statute,  the  presump- 
tion is  that  It  was  regularly  and  properly 
taken.  The  law  presumes  every  public 
officer  does  his  duty  until  thecontrary  ap- 
pears. The  deposition  must  therefore  be 
considered  properly  taken  until  some  ir- 
regularity is  shown."  No  particular  fomn 
is  prescribed  by  law  for  the  certificate  of 
the  magistrate  to  testimony  taken  before 
him  on  a  preliminary  examination,  and  a 
substantial  compliance  with  section  4036 
is  all  that  Is  required,  and  an  error  or 
omission  In  the  certificate  can  be  cared  by 
parol  testimony.  Draper  r.  Snow,  20  N. 
Y.  332. 

Objection  is  made  to  the  admission  in 
evidence  of  the  testimony  ot  Dr.  Hanson, 
the  physician  who  attended  the  child  dur- 
ing Illness  cdnsequeut  upon  the  assault. 
The  statute  provides  that  ''a  licensed  phy- 
sician or  snrgeou  shall  not,  without  the 
consent  ot  the  patient,  be  examined  as'  a 
witness  as  to  any  Information  aeqnired  in 
attending  the  patient  which  was  neces- 
sary to  enable  him  to  prescribe  or  net  for 
the  patient."  Section  3406,  Gen.  St.  Nev. 
It  Is  conceded,  as  shown  by  the  record, 
that  either  the  child  or  her  mother  could 
have  given  the  consent  required  by  the 
statute.  The  consent  may  either  be  ex- 
press or  Implied.  Upon  this  question  the 
supreme  court  of  the  United  States,  In 
Blackburn  v.  Crawfords,  3  Wall.  194,  said: 
"  We  think  it  [the  consent]  as  effectual 
here  by  implication  as  the  most  explicit 
language  conld  have  made  it.  It  cunid 
have  been  no  clearer  it  the  client  had  ex- 
pi-essly  enjoined  It  upon  the  attorney  to 
give  this  testimony.  •  •  •  A  different 
result  would  involve  a  perversion  of  the 
rule  inconsistent  with  its  object  and  in 
direct  conUict  with  the  reason  upon  which 
It  is  founded. "  Applying  these  priDciples, 
the  tacts  of  this  case  establish  consent  by 
implication.  In  the  present  case  the  pr(»- 
ecutlon  was  Inaugurated  by  the  parents 
of  the  child.  Herstep-tather  laid  the  com- 
plaint before  the  justice.  Her  mother  and 
herself  were  the  principal  witnesses.  'J"he 
mother  testified,  among  other  tuings,  to 
the  statements  of  the  child  charging  the 
defendant  with  the  commission  ot  the 
offense,  and  to  her  physical  condition, 
which  led  to  the  calling  of  the  physician. 
Her  testimony  was  of  a  nature  to  make 
public  all  matters  bearing  upon  the  inju- 
ries and  sufferings  ot  the  child  as  affected 
by  the  defendant's  acta.  It  practically 
disclosed  the  general  nature  of  tlie  com- 
plaint for  which  the  physician  prescribed. 
If  any  Injury  could  be  inflicted  by  testi- 
mony of  this  nature  it  was  done  by  the 
mother's  testimony,  and,  the  facts  having 
once  been  exposed,  It  would  seem  that 
there  was  no  reason  why  the  physician's 
knowledge  should  be  treated  as  confiden- 
tial. .\t  all  events,  the  facts  stated  show 
a  disposition  on  the  part  of  the  step- 
father and  the  mother  to  prosecute  the 
defendant,  and  in  doing  so  to  waive  the 
protection  which  the  law  gave  to  the  con- 
tidential  information  acquired  by  the  phy- 
sician. It  is  true,  defendant's  mother  tes- 
tified that  the  mother  of  the  child  declared 
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she  would  not  again  prosecute  the  defend- 
ant; but  no  other  fact  was  disclosed  tend- 
ing to  show  such  a  disposition.  The  tes- 
timony of  the  physician  was  Introduced 
in  evidence  by  the  prosecution  before  the 
defendaat'a  mother  testified  In  his  behalf. 
The  court,  therefore,  knew  nothing  of  the 
allegL-d  disinclination  to  prosecute  when 
the  physician's  testimony  was  admitted, 
and  no  motion  to  strike  It  out  was  ever 
made.  In  tlie  case  of  McKlnney  v.  Rail- 
road Co.,  104  N.  Y.  364,  10  N.  E.  Rep.  544. 
on  the  flrst  trial  of  the  case,  the  plaintiff 
called  the  physician  who  had  attended  her 
and  treateil  her  for  the  injuries  received, 
and  he  testified  fully  as  to  her  inlurlcs. 
On  the  second  trial,  after  the  plaintiff  had 
closefl  her  case,  not  having  placed  the  phy- 
sician on  the  stand  a«  a  witness  in  her  be- 
half, tlie  defendant  called  on  Chapman,  a 
physician,  and  proposed  to  prove  by  him 
the  injuries  claim«l  to  have  been  suffered 
by  the  plaintiff  in  consequence  of  the  cul- 
liHion  in  question,  as  learned  by  him  upun 
a  personal  examination  of  the  plaintiff 
when  visiting  her  as  a  patient.  "The 
plaintiff  objected,  upon  the  grounds  that 
the  Information  acquired  by  a  physician 
while  attending  a  patient  was  privileged, 
and  could  not,  therefore,  be  admitted 
against  the  piaintitf  wlthoat  herconsent. " 
"This  objection  was  sustained,  the  evi- 
dence excluded,  and  the  defendant  ex- 
cepted." Rdoek,  C.  J.,  speaking  for  the 
court,  said:  "Such  evidence  is  made  in- 
competent at  theoptlou  of  the  patient  only, 
and  In  case  she  elects  at  any  time  to  re- 
move the  seal  from  the  lips  of  the  witness, 
the  evidence  may  properly  be  received. 

•  •  •  The  patient  cannot  use  this  priv- 
ilege both  as  a  sword  and  a  shield,  to 
w*aive  when  it  inures  to  her  advantage, 
and  wield  when  it  does  not.  After  its 
publication  no  further  injury  can  be  In- 
tlicted  upon  the  ri;;hts  and  Interests  which 
the  statute  was  intended  to  protect,  and 
there  is  no  further  reason  for  its  enforce- 
ment. The  nature  of  the  Information  Is 
of  sucli  a  character  that  when  It  Is  once 
divulged  In  legal  proceedings  It  cannot  be 
again  hidden  or  concealed.  It  is  then 
opeu  to  the  consideration  of  the  entire 
public,  and  (he  privilege  of  forbidding  its 
repetition  is  not  conferred  by  the  statute. 
The  consent  having  been  once  given  and 
acted  upon  cannot  be  recalled,  and  the 
patient  can  never  be  restored  to  the  con- 
dition which  the  statute,  from  motives  of 
public  policy,  has    sought  to  protect. 

•  *  •  The  object  of  the  statute  having 
been  voluntarily  defeated  by  the  party  for 
whose  benetit  it  was  enacted,  there  can 
be  no  reason  for  its  continued  enforcement 
in  such  cases."  The  Judgment  was  re- 
versed. Johnson  v.  Johnson,  14  Wend. 
641.  In  the  case  of  Plerson  v.  People,  79  N. 
Y.  432,  the  defendant  was  charged  with 
the  crime  of  murder,  by  poiKonlng  one 
AVltbey.  Dr.  Coe,  a  practicing  physician, 
was  called  to  see  him  by  the  prisoner;  and 
he  examined  him  aad  prescribed  forblm. 
On  tlie  trial  the  doctor  was  called  as  a 
witness  tor  tlie  people,  and  the  following 
question  put  tolilm  ;  "State  fhecondltion 
in  which  you  found  Witbey  at  that  time, 
both  from  your  own  observation  anJ 
from  what  he  told  you."  The  prisoner's 


counsel  objected  to  this  question,  on  the 
ground  that  the  Information  which  the 
witness  obtained  was  obtained  as  a 
physician,  and  that  he  had  no  right  to 
disclose  it:  that  the  evidence  offered  was 
prohibited  by  the  statute.  The  court 
overruled  tlie  objection,  and  the  wltnms 
testified  as  to  the  condition  In  which  he 
found  WIthey  from  an  examination  then 
openly  made  in  the  presence  of  Withey'a 
wife  and  the  prisoner,  and  as  he  also 
learned  it  from  Withey,  his  wife,  and 
the  prisoner.  The  court  then  quotes  the 
statute  of  New  York,  which  ours  Is  copied 
from.  "Such  evidence  was  not  prohibited 
at  common  law.  The  design  of  the  pro- 
vision was  to  place  the  information  of  the 
physician,  obtained  from  his  patient  In  a 
professional  way.  substantially  on  the 
same  footing  with  the  Information  ob- 
tained by  an  attorney  professionally  of  his 
client's  affair.  The  purpose  was  to  enable 
a  patient  to  malie  such  dlsclosores  to  bte 
physician  as  to  hisailraents, undertbe seal 
of  confidence,  as  would  enable  the  physi- 
cian Intelligently  to  prescribe  for  him,  to 
invite  confidence  between  physician  and 
patient,  and  to  prevent  a  breach  thereof. 

*  •  ■  It  could  not  have  been  designed 
to  shut  out  such  evidence  as  was  here  re- 
ceKed,  and  thus  to  protect  the  mnrderer 
rather  than  to  shield  the  memory  of  bis 
victim.  If  the  construction  of  the  statute 
contended  for.  by  the  prisoner's  counsel 
must  prevail  It  will  be  extremely  difficult. 
If  not  Impossible,  In  most  cases  of  murder 
by  poisoning,  to  con  vIct  the  m  urderer.  Un- 
doubtedly such  evldencehas  been  generally 
received  In  this  class  ofcanes,  and  It  has  not 
been  understood  among  lawyers  and  judges 
to  be  within  theprohibition  of  thestatute. 

•  •  *  The  plain  purpose  of  this  stat- 
ute, as  in  substance  before  stated,  was  to 
enable  a  patient  to  make  known  hie  con- 
dition to  his  physician  without  thedanger 
of  any  disclosure  by  him,  which  would 
annoy  the  feelings,  damage  the  character, 
or  Impair  the  standing  of  the  patient 
while  II  vlng,  or  disgrace  his  memory  when 
dead ;  •  •  *  that  the  purpose  for  which 
the  aid  of  this  statute  is  Invoked,  In  this 
case,  is  so  utterly  foreign  to  the  purposes 
and  objects  of  tlie  act,  and  so  diametrically 
opposed  to  any  intention  which  the  legis- 
lature can  be  supposed  to  have  had  In  the 
enactment,  so  contrary  to  and  inconslst- 
ent  with  its  spirit,  which  most  clearly 
intended  to  protect  the  patient,  and  not 
to  shield  one  who  Is  charged  with  his  mur- 
der, that  in  such  a  case  the  statute  is  not 
to  be  so  construed  as  to  be  used  as  a 
weapon  of  defense  to  the  party  so  charged, 
instead  of  a  protection  to  hla  victim." 
1  Starkie,  Ev.  *70;  Hewitt  v.  Prime,  21 
Wend.  79;  Renlhan  v.  Denpin,  103  N.  Y.  580, 
9  N.  E.  liep.  320. 

The  objection  of  the  defendant  to  the 
verdict  of  the  jury  is  not  tenable.  It  ap- 
pears from  the  record  that  when  the  Jury 
returned  into  court  they  were  asked  by 
the  judge  if  they  bad  agreed  upon  a  ver- 
dict. They  answered  that  they  bad,  and 
at  the  same  time  the  foreman  banded  to 
the  judge  the  paper  upon  which  the  ver- 
dict was  written,  who  in  turn  handed  It 
to  the  clerk,  with  Instructions  to  record 
the  same,  but  Instead  thereof  the  clerk 
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filed  the  paper,  and  read  therefrom  to  the 
jury,  and  the  clerk  asked  each  o[  Halcl  ju- 
rors II  tUat  wan  their  verdict  ne  read  by 
falm,  and  each  of  said  Jurora,  answering 
for  himself,  said  It  was.  Would  the  mere 
act  of  making  a  copy  of  the  verdict,  in 
pencil  writing,  in  the  rouKh  minutes  of  the 
court,  make  it  anymore  sacred?  It  is  not 
claimed  that  the  defendant  was  in  any 
manner  injured  by  the  receiving,  tiling,  and 
reading  of  the  verdict,  and  It  isnotclalmed 
that  the  verdict  as  returned  by  the  jury  is 
not  the  one  upon  which  judgment  has  been 
pronounced  by  the  court.  People  v.  Gil- 
bert, 57  Cal.  97.  Section  4469,  Gen.  St., 
reads:  "Neither  a  departure  from  thcform 
or  mode  prescribed  by  this  act  In  respect 
to  any  pleadings  or  proceedings,  nor  an  er- 
ror or  mistake  therein,  shall  render  the 
same  invalid,  unless  it  have  actually  prej- 
udiced the  defendant,  or  tended  to  his 
prejudice  in  respect  to  a  substantial  right. " 

The  contention  of  appellant's  counsel 
that  the  verdict  Is  not  sustained  by  the 
evidence,  on  account  of  the  absence  of  pos- 
itive proof  of  penetration,  is  without 
merit.  Section  4244,  Gen.  St.,  reads : 
"Proof  of  actual  penetration  into  the  body 
is  sufficient  to  sustain  an  indictment  for 
rape. "  Under  this  statute  we  shall  hold 
the  slightest  proof  of  the  commlfwlon'  of 
the  offense  will  justify  the  Judga  In  sub- 
mitting the  question  of  fact  to  the  jury, 
and  no  form  of  words  is  'necessary  to 
prove  the  commission  of  the  crime.  The 
proof,  therefore,  can  be  Inferred  from  cir- 
cumstances apart  from  the  statements  of 
the  party  injured.  The  prosecuting  wit- 
ness testified  as  to  the  position  occupied 
by  the  defendant  at  the  time  of  the  com- 
mission of  the  offense,  and  it  was  such  as 
to  satisfy  the  minds  o!  the  jurors  that  the 
crime  of  rape  had  been  committed,  and 
the  physician  by  whom  she  was  exam- 
ined found  injuries  upon  her  person  which 
such  an  act  niigh  t  have  occasioned.  Brauer 
V.  State.  25  Wis.  415;  People  v.  Crowley, 
102  N.  Y.  237,  6  N.  E.  Rep.  3S4;  Taylor  v. 
State,  111  Ind.  280,  12  N.  E.  Rep.  400;  State 
V.  Tarr,  28  Iowa,  397:  Bishop.  St.  Crimes, 
§  4SS.  If  the  doctrines  contended  for  by 
counsel  for  appellant  should  prevail,  then 
the  scoundrel  who  attempted  the  chastity 
of  achildor  a  young  girl  would  escape  puu> 
lahment  merely  because  of  her  youth  pre- 
venting his  fu11.y  consummating  the  crime, 
which  appears  to  us  as  undesirable  as  it 
would  be  unjust.  In  this  case  the  circum- 
stances prove  the  commission  of  tlie  offense 
beyond  u  doubt;  the  Intent  of  the  accused 
is  fully  proved  by  his  acts;  the  jury  so 
found.  JudKmentofilrmed. 

BmELOW,  J.,  (dlisentiDjg.)  I  am  unable 
to  agree  with  my  learned  associates  In  the 
conclusion  reached  by  them  in  this  case. 
If  we  are  at  liberty  to  consider  the  suffi- 
ciency of  the  evidence  given  upon  the  trial, 
It  seems  open  to  grave  question  as  to 
whether  the  defendant  was  proven  guilty 
beyond  reasonable  doubt  of  the  crime  of 
which  he  has  been  convicted.  It  seems  to 
me  that  the  evidence  as  reported  prepon- 
derates so  greatly  against  the  verdict  that 
it  must  have  been  the  result  <it  puswion  or 
prejudice.  The  defendant  was  charged 
with  a  most  heinous  offense;  one  that 


would  naturally  arouse  the  indignant  feel- 
ings of  a  community  to  such  an  extent  ue 
to  render  it  quite  probable  that  thej'  were 
commuuiontcd  to  the  jury,  and  secured  a 
conviction  upon  evidence  that  would  have 
been  entirely  InsufHcient  In  other  caHc«. 
Lord  Hale's  remark  that  such  an  accasa- 
tion  in  one  easily  made,  hard  to  prove, 
and  still  harder  to  be  defended  by  one  ever 
so  innocent,  has  been  often  repeated  and 
acted  upon  since  by  courts^  all  over  the 
land.  Iowa  has  found  it  necessary  to  en- 
act a  law  forbidding  a  conviction  for  tbe 
crime  of  rape  upon  the  testimony  of  the 
prosecutrix  alone.  State  v.  McLaughlin, 
44  Iowa,  82.  In  Gazley  v.  State.  17  Tex. 
App.  267,  a  conviction  upon  testimony 
strikingly  like  that  given  in  this  case  wms 
reversed  as  against  the  evidence.  The 
opinion  also  shows  how  little  reliance 
should  be  placed  upon  medical  testimony, 
such  as  was  given  in  the  case  at  bar. 
Other  courts  have  often  set  aside  verdicts 
in  rape  cases  upon  similar  grounds.  People 
V.  Benson, 6Cal.  221 ;  People  v.  Hamilton,  46 
Cal.  540;  People  v.  Brown.  47 Cal.  447;  Peo- 
ple v.  Ardaga,5lCul.371 ;  People  v.  Hulse,  3 
Hill,  30»;  Mathews  v.  State.  19  Neb.  330.  27 
N.  W.  Rep.  234;  State  v.  Spidle,  (Kan.)  22 
Pac.  Rep.  620;  State  v.  Burgdorf.  53  Mo. 
65;  and  numerous  others.  Judging  from 
the  evidence  the  child's  associations  had 
not  been  such  as  were  likely  to  leave  her 
mind  as  Innocent  of  all  knowledge  nf  such 
things  as  we  generally  expect  children  of 
her  age  to  be.  She  testifies  that  the  as- 
sault was  committed  in  her  mother's 
home,  on  Thursday,  the  tfOtli  day  of  June. 
1889;  and  that  before  they  had  time  to  ad- 
Just  their  clothing,  the  mother  returned, 
and  was  let  In  by  the  girl.  There  sepms 
to  have  been  nothing,  however,  to  arouse 
her  suspicions  of  anything  wrong,  and  siie 
had  none.  The  prosecutrix  made  no  com- 
plaint, and  showed  no  signs  of  injury,  un- 
til two  days  thereafter,  when  she  com- 
plained of  being  chafed,  which  was  attend- 
ed to  by  the  mother.  The  next  day  she 
complained  more,  and  walked  in  a  pecul- 
iar manner,  but  did  not  know  what  was 
the  matter  with  her,  and  made  no  com- 
plaint of  ill  usage.  Ten  days  thereafter  a 
physician  was  called,  who  determined  she 
was  suffering  with  the  gonorrhea.  Some 
time  after  this  she  charged  this  otren»e 
upon  the  defendant,  who  wag  her  mother's 
brother.  No  attempt,  however,  was  made 
to  prosecute  him  until  August  4th,  when 
her  step-father  swore  to  a  complaint  in  tlie 
justice  court,  and  he  was  arrested.  T'pon 
the  preliminary  examination  her  testi- 
mony was  taken  briefly  in  answer  to  the 
most  lending  questions  by  the  district  at- 
torney. The  defendant  was  unrepresent- 
ed by  counsel,  and  there  was  no  cruss-ex- 
aniinatlon;  nor  was  any  attempt  made 
by  any  one  to  nFcertain  her  competency 
as  a  witness,  within  (Jen.  St.  §  3402.  The 
only  evidence  tending  to  corr<>borate  her 
in  the  slightest  degree  was  that  of  the 
physician,  who  testified  that  he  found  the 
vagina  unnaturally  distended,  and  was  of 
the  opinion  that  she  had  the  gonorrhea ; 
that  this  distension  might  happen  from 
other  causes  than  sevual  connection;  and 
that  he  made  no  microscopic  examination 
to  determine  whether  she  had  the  disease 
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raentloned.  Tbe  defendant's  couDsel  con- 
tends that  this,  at  most,  sbowb  only  an 
attempt  to  commit  rape,  and  I  feel  Juetl- 
fled  In  Baying  tbat  thlH  contentlcn  Is  fully 
borne  out  by  tbe  evidence.  Tbe  girl  doee 
not  testily  to  anything  more  tban  an  at- 
tempt, and  the  circumHtances  are  cooclu- 
■ire  that  this  attempt,  if  made,  was  not 
BUccesBful.  Tbat  a  fuU-grown  man  could 
succeed  In  penetrating  the  body  of  a  child 
of  tbat  age,  and  there  be  no  cries  or  tears, 
no  complaints,  and  no  signs  of  dlstreHs, 
Is,  it  seems  to  me, contrary  to  both  reason 
and  experience.  It  Is  incredible  tbat  she 
would  not  cry  oat  from  the  pain  that 
would  Inevitably  be  Inflicted  by  such  vio- 
lence, and  exhibit  some  signs  of  suffering, 
tliat  could  not  be  concealed.  Tbe  medical 
authorities  agree  that  there  would  be 
great  lacerutlou,  a  flow  of  blood,  and 
much  pain  and  suffering  produced  upon 
the  victim.  S  Whart.dt  S.  Med.Jur.Sg  219, 
220.  The  evidence  In  Burk  v.  State.S  Tex. 
App.  836.  shows  what  could  be  expected 
In  such  a  case.  "A  full  and  complete  con- 
nection  between  an  adult  male  and  a  child 
under  twelve  years  of  age  Is,  on  the  first 
attempt,  manifestly  impossible, "  (8  Wfaart. 
&  S.  Med.  Jur.  S  218.)  and  It  must  be  still 
more  Impossible  with  achlld  of  onijsevai. 
The  testimony  of  the  pbyHlclan  concern- 
ing the  child's  diseased  condition,  while 
doabtless  going  very  far  with  the  Jury, 
was  really  entitled  to  but  very  little 
weight,  for  the  reasoqn:  (1)  It  was  not 
shown  that  the  defendant  had  the  gonor- 
rhea,— a  moet  important  consideration. 
(2)  Thedlseuse  might  bavebeen  communi- 
cated to  her  Dy  some  other  person,  or  in 
some  other  manner  than  by  sexual  Inter- 
course. 3  Wbart.  &  S.  Med.  Jur.  §  222.  (8) 
Ottier  diseases  could  easily  be  mistaken 
for  gonorrhea.  Cpon  this  last  point,  in 
section  223  of  the  last  quoted  authors, 
is  said:  "Ijeucorrhoea  and  gangrenous  In- 
flammation of  the  mira  are  diseases  which 
often  arise  spontaneously  In  young  chil- 
dren, especially  of  the  poorerclass,  and  are 
due  to  bad  diet,  uncleanllness,  scrofuloaa 
taint,  and  epidemic  Influences.  In  the  minds 
of  anxious  relatives  they  may  awaken  aus- 
picioQB  of  violence  with  intent  to  commit 
rape,  and  sometimes  form  the  occasion  for 
criminal  prosecutions  against  innocent 
persons  for  the  sake  of  gain.  Leucorrboea 
may  be  easily  mistaken  for  gonorrhea, 
for  tbe  discharge  In  tbe  two  diseases  is 
nearly  similar,  and  the  local  symptoms  are 
somucb  alike  as  to  render  apositive  opin- 
ion. In  legal  cases,  rather  hazardous." 
And  again,  (section  227:)  "  Within thelast 
few  weeks  a  child  of  nine  years  of  age  was 
bronght  to  me,  apon  whom  it  was  sus- 
pected that  violence  had  been  inflicted.  A 
careful  examination  afforded  evidence  that 
the  case  was  simply  one  of  raflinltis. 
Therewascomplete  absence  of  any  Indica- 
tion of  violeace,  for  although  It  can  scarce- 
ly be  believed  to  be  possible  that  sexual 
entrance  Into  tbe  mgtna  of  an  infant 
could,  under  any  circumstances,  be  per- 
petrated, yet,  Id  the  attempt,  much  con- 
tusion of  the  young  and  dellcatesoft  parts 
must  have  ensued  had  It  been  made." 
Many  instances  of  this  kind  ore  given  In 
the  books,  where  the  parents' erroneous 
enspidons  have  even  been  confirmed  by 


the  hasty  and  Ill-considered  opinions  of 
physicians, given  without  makingaproper 
examination.  Cases  are  by  no  means  rare 
wbere  the  necessity  of  accounting  for  the 
condition  of  what  was  supposed  to  be 
venereal  disease  has,  under  the  persistent 
questioning  and  threats  of  anxious  rela- 
tives, led  the  child  into  accusing  some 
wholly  Innocent  person  of  tamperlngwltb 
her.  8  Whart.  &  S.  Med.  Jur.  %  229.  Quite 
possibly  this  was  the  case  here.  It  was 
only  after  the  physician  was  called,  and 
he  had  pronounced  the  disease  gonorrbea. 
that  the  accusation  was  made  against  tbe 
defmdant,  and  apparently  not  fur  some 
days  after  this.  The  necessity  then  exist- 
ed of  accusing  some  one,  and  It  is  quite  ev- 
ident that  bad  it  not  been  for  this  neces- 
sity the  assault.  If  It  was  really  made, 
would  never  have  been  made  known  by 
the  child.  The  admission  of  the  step- 
father's affidavit,  made  In  the  Justice 
court,  showing  that  he  believed  the  de- 
fendant guilty,  was  very  prejodldal  to  bis 
case,  although  its  admission,  as  against 
the  objections  urged,  was  probably  nol 
error.  The  same  maybe  said  of  tbe  evi- 
dence concerning  the  particulars  of  the  as- 
sault,  as  related  by  Bertha  to  her  mother, 
when  she  Anally  accused  tbe  dtttendaut  of 
tbe  offense.  Such  statements  were  met* 
hearsay,  and  their  admission  was  consid- 
ered BuflSdent  to  call  for  the  reversal  of  a 
conviction  for  the  same  Kind  of  an  offense 
In  Stote  V.  Campbell.  20  Nev.  122,  17  Pac. 
Rep.  620,  and  doubtless  would  have  worked 
tbe  same  result  here  had  tbe  testimony 
been  particularly  objected  to.  But,  al- 
though It  was  not,  and  consequently  Its 
admission  was  not  error.lt  was  equally  as 
prejudicial  to  him  as  though  it  had  been 
admitted  against  his  most  strennous  op- 
position, and  probably  goes  far  towards 
accounting  for  tbe  verdict.  For  these  rea- 
sons I  think  the  conviction  should  beset 
aside  as  contrary  to  the  evidence. 

I  agree  tbat  under  the  great  weight  of 
antbority  construing  statutes  almllur  to 
our  own  the  depositions  taken  upon  the 
preliminary  examination  were  sufficiently 
proven  to  admit  them  as  evidence  In  the 
case.  Tbe  authentication  required  by  Gen. 
St.  §  4086,  seems  to  be  the  signing  by  the  wit- 
ness and  testing  by  tbe  magistrate.as  previ- 
ously provided  forin  the  section,  and  which 
had  been  done  here.  For  tbe  same  reason 
the  oral  testimony,  showing  that  the  wit- 
nesses were  examined  In  the  presence  of  the 
defendant, etc.,  was  properly  admitted. 

Dr.  Hanson's  testimony  should  not 
have  been  received.  Section  4576,  G^i. 
St.,  makes  tbe  rules  for  determining  the 
competency  of  witnesses  In  fAxW  cases  ap- 
plicable to  criminal  cases.  Section  8406 
provides:  **A  licensed  physician  or  sur- 
geon shall  not,  without  the  consent  of  his 
patient,  be  examined  as  a  witness  as  to 
any  information  acquired  in  attending  the 
patient  nhlch  was  necessary  to  enable 
him  to  prescribe  or  actforuie  patlait." 
The  information  concerning  which  he 
must  not  be  examined  Includes  not  only 
knowledse  received  from  the  Hps  of  tbe 
patient,  hut  aldo  from  tbe  statements  of 
others  who  surround  him  at  tbe  time,  or 
from  observation  of  his  appearance  or 
conditloQ.   Qrattan  v.  Metropolitan  Co., 
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80  N.  Y.  297.  The  Intent  of  the  statute  In 
making Buch  laformation  privileged  "was 
to  enable  a  patient  to  make  known  his 
condition  to  bis  pl)y8ic)an  without  the 
danner  of  any  dlaeluaure  by  biro,  which 
would  annoy  the  feplings,  damage  the 
character,  or  impair  the  standing  of  tbe 
patient  while  HTlng,  or  dlBgrace  his  mem- 
ory when  dead.  **  Pieraon  v.  People,  79  N.  Y. 
4M.  But  notwithstanding  the  quotations 
made  by  my  HKSuciates  from  tlie  opinion 
In  Piersunv.  People.supra.in  which  it  was 
held  that  the  New  York  statute,  of  wbieb 
ours  is  a  substantial  copy,  did  not  apply 
to  a  case  of  mnrder  by  poisoning,  ana 
tbat,  conpeqaently,  the  pliyslclan's  testi- 
mony was  admissible.  I  do  not  understand 
them  to  hold  that  the  statute  is  not  ap- 
pUcahte  here, but  that  tbe  ruling  In  admit- 
ting the  testimony  Is  sustained  upon  tbe 
ground  that  sucb  "consent"  to  the  physi- 
cian testifying  had  been  given  as  made  It 
competent.  The  statute  reads  that  the 
physician  "shall  not,  without  the  consent 
of  his  patient,  be  examined  as  a  witness." 
etc.  There  is  no  pretense  here  that  the 
"patient"  had  given  this  consent,  but  Its 
admisRtblltty  Is  placed  upon  the  ground 
^hat  the  patient's  parents, step-father  and 
mother,  have  given  implied  consent  to  hla 
testifying,  and  this,  of  course,  must  necra- 
surily  assume  that  the  parents  have  the 
power  to  elve  the  required  consent,  and  to 
waive.  Tor  their  children,  the  protection  of 
the  statute.  But  that  they  do  not  have 
this  power  seems  to  me  reasonably  clear 
from  botb  tbe  letter  and  spirit  of  the  stat- 
ute.  It  does  not  say  that  the  physician's 
testimony  shall  not  be  admitted  without 
the  consent  of  tbe  patient,  or  bis  parents 
or  guardian,  or  executor  or  administrator, 
but  the  patient  alone  Is  mentioned.  If  it 
be  objected  that  under  such  construction 
his  testimony  would  always  be  lost  where 
tbe  patient  was  too  young  to  give  con- 
sent, or  was  insane,  or  dead,  it  may  be  re- 
plied that  this  is  Just  what  tbe  statute 
was  intendeil  to  do.  It  intended  to  place 
the  information  so  obtained  upon  tbe 
same  footing  as  commnnicatlons  between 
husband  and  wife,  communications  to  an 
attorney,  or  confessions  to  a  clergyman  or 
priest.  Sxxch  evidence  Is  always  to  be  In- 
competent except  in  the  single  instance  of 
where  tbe  party  In  whose  interest  it  is  ex- 
cluded is  able  to.  and  does,  give  his  free 
consent  to  Its  divulgenee.  In  Westover  v. 
Insurance  Co.,  99  N.  Y.  56. 1  N.  E.  Rep.  104, 
the  action  was  brought  upon  a  life  Insur- 
ance policy.  Ittsued  to  the  plaintiff's  testa- 
tor. Upon  the  trial  the. plaintiff  called  a 
physician  who  had  attended  the  deceased 
during' his  itfe-tlme,  and  asked  him  certain 
questions  concerning  the  condition  in 
wbich  he  had  found  him.  To  this  the  de- 
fendant, the  insurance  compnny,  objected 
that  the  evidence  was  Incompetent  and 
privileged  under  the  statute.  This,  of 
course,  raised  the  question  wheth'^r,  the 
patient  being  dead,  his  executor  could  give 
tbe  consent  necessary  to  authorlce  its  ad- 
mission, and  it  was  held  he  could  not.  In 
the  course  of  the  opinion  the  court  says: 
"There  does  not  seem  to  be  left  any  room 
for  construction.  The  sections  are  abso- 
lute and  unniinllfied.  These  provisions  of 
law  are  founded  upon  public  policy,  and, 


in  ail  cases  where  they  apply,  the  neal  ot 
the  law  must  remain  antll  it  Is  removed 
by  the  person  confessing,  or  the  patient  or 
clinnt.  •  •  •  Whenever  tbe  evidence 
comes  within  the  purview  of  tbe  statutea, 
it  is  absolutely  prohibited. and  maybeol»- 
Jec'ted  to  by  any  one  unless  it  be  waived 
by  the  person  for  whose  benefit  and  pro- 
tection the  statutes  were  enacted."  Nor 
do  I  understand  that  It  has  been  conceded 
by  any  one  that  the  mother  could  have 

given  the  consent  required  by  the  statute, 
ertalnly,  to  my  mind,  it  bas  not  been 
done  by  the  defendant  or  bis  counsel.  But 
admitting  that  the  iiarents  could  give  the 
required  consent,  the  next  question  la 
whether  they  have  don»*  so.  That  there 
may  be  implied  as  well  as  express  consent, 
there  can  be  no  doubt,  but  the  evidence  ot 
this  implied  consent  or  waiver  must  be 
distinct  and  nnequtvocal.  1  Whart.  Er. 
§  6S4.  Hagcman.  Priv.  Com.  ;  West- 
over  V.  Insurance  Co.,  99  N.  Y.  69. 1  N.  E. 
Hep.  104.  It  is  supposed  that  the  evidence 
shows  a  determination  by  the  parents  ot 
the  child  to  prosecute  tbe  defendant,  and 
that,  consequently,  they  intended  to  waive 
the  protection  of  tbe  statute  for  the  child. 
Admit  the  premises,  and  tbe  conclustoo 
does  not  by  auy  means  follow.  There  im 
no  loG^cfll  connection  between  them.  U 
this  is  to  be  the  rule.  then,  in  a  case  where 
it  is  supposed  the  evidence  shows  that 
the  party  to  make  tbe  waiver  dues  not 
desire  the  defendant  prosecuted,  it  must 
be  presumed  that  he  bas  not  consented. 
Before  we  can  even  speculate  upon  such  a 
state  of  facts  we  must  know  now  strong 
the  desire  for  the  defendant's  conviction 
or  acquittal  is.  how  much  or  how  little 
they  cared  for  the  physician's  knowledsa 
being  made  public,  and  all  tbe  other  coo- 
sideratlons  that  might  influence  thpm.  ft 
ig  sufficient  to  say  tliat  this  would  be  no 
rule  at  all  for  tbeaduiission  or  rejection  of 
evidence,  and  !■  entirely  inadmissible. 
Nor  does  the  fact  tbat  the  mother  a[^ 
peered  and  testified  upon  tbe  preliminary 
examination  to  the  daughters  allmrats 
constitute  any  such  waiver  or  consent. 
She  appeared  the  same  as  other  witnesses, 
presumably  In  obedience  to  a  subpcena, 
and  it  was  not  amatter  of  choice  with  her 
whether  she  would  testify  or  not.  If  asked 
the  questions,  she  must  answer.  It  seems 
like  going  a  good  ways  to  hold  that, 
because  she  was  compelled  to  testify, 
therafore  her  testimony  constitute  Im- 
pitp<l  consent  to  the  physician  making 
public  the  information  obtained  by  him. 
Nothing  ought  to  constitute  implied  con- 
sent that  is  not  voluntary.  But,  again, 
the  teetimony  of  tbe  mother  did  not  make 
public  the  Information  of  the  physician, 
She  did  not  pretend  to  know  what  was 
the  matter  with  the  child,  and  the  symp* 
tome  she  described  might  have  come  from 
a  dozen  other  sources  than  venereal  dis- 
ease. She  supposed  for  some  time  tbat 
she  was  simply  chafed.  Even  the  as- 
sumption that  at  the  time  of  tlie  trial 
in  the  district  court,  when  the  physician's 
testlmdny  was  admitted,  either  the  child 
or  her  parents  wished  to  prosecute  the  de- 
fendant, is  not  supported  by  the  evidence. 
It  is  founded  upon  the  circumstances  (rf 
tbe  step-fatlier  having  made  tbe  complaint 
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In  tbe  justice  court,  and  that  tbe  mother 
and  .child  bed  appeared  and  teatltled  upon 
the  hearing.  Weak  as  this  fonndatlon  Is, 
it  is  further  weakened  by  the  uncontra- 
dicted evidence  of  two  witnesses  that  be- 
fore tbe  trial  they  had  taken  back  much 
they  bad  said  against  the  defendantlu  the 
depositions,  declared  they  had  only  so  testi- 
fied because  of  tbe  threats  and  promises 
of  Joseph  Alexander,  the  step-father,  and 
that  they  would  never  testify  agalust  him 
again.  That  this  was  th^r  feeling  to- 
wards him  Is  tartber  borne  out  by  the  fact 
that  neither  of  them  was  present  at  the 
trial.  If  the  step-father  erer  had  nay 
right  to  consent  for  the  girl.  It  was  cer- 
tainly lost  when  her  own  father  appeared 
and  took  possession  and  control  of  her, 
as  he  had  already  done.  But  in  my  Judg- 
ment the  whole  theory  of  implying  con- 
sent from  any  such  premises  is  wrong. 
While  it  may  be  Implied  as  well  as  ex- 
pressed, the  Implication  should  be  based 
npon  substantial,  clear,  and  nnequivoca! 
grounds,  such  as  do  not  exist  here.  See 
People  V.  Hfurphy,  101  N.  Y.  120.  4  N.  E. 
Rep.  326:  Pe*n>le  v.Stout,  3  Park.Crim.  R. 
670.  If  theevidenceofphysldansunghtnot 
to  be  received  In  rape  caies  or  in  criminal 
cases,  the  remedy  Is  with  the  legislature. 
As  said  In  Renlhan  T.Dennin.ms  N.  Y.  580, 
9  N.  E.  Rep.  820:  "  It  Is  probably  true  that 
the  statute,  as  we  feel  obliged  to  construe 
Iti  will  work  considerable  mischief.  In 
testamentary  cases,  where  the  contest  re- 
lates to  tbe  competency  of  the  testator,  it 
will  exclude  the  evidence  of  physicians, 
which  Is  generally  the  most  important 
and  decisive.  •  •  •  But  the  remedy  Is 
with  the  legislature,  and  not  with  the 
courts. "  Bnt  tbe  truth  Is,  there  Is  Just  as 
much  reason  for  excluding  snch  evidence 
in  criminal  cases  as  in  any  other.  The  In- 
evitable result  of  the  statute  is  to  exclude 
evidence  that  would  often  be  of  the  high- 
est importance,  but  as  a  matter  of  public 
policy  It  Is  considered  betterthat  such  tes- 
timony should  be  lost  than  that  the  con- 
fidence which  onght  to  exist  between 
priest  and  penitent,  lawyer  and  client,  nnd 

Ehyslcian  and  patient,  should  be  destroyed 
y  the  knowledge  that  they  may  be  com- 
pelled to  divulge  the  information  so  ob- 
tained from  those  who  have  placed  trust 
Id  them.  The  minutes  of  the  court  show 
that  after  the  Jury  was  impaneled  and 
sworn,  the  defendant's  plea  of  not  gnilty 
was  entered,  and  they  do  not  show  that 
he  had  ever  pleaded  priortothattlme;  but, 
believing  tbv.t  the' con  victlon  should  be  re- 
versed for  the  foregoing  reasons,  I  have 
not  considered  this  point,  nor  the  one  con- 
cerning the  verdict. 

<8  WaBh.  St.  9)   

Statb  ex  rel.  Nooksack  Rivkr  Boom  Co. 

V.  SUPKBIOB  COUBT  OF  WhaTCOU  COUNTT 

{auprtme  Omeit  of  WtuMinatan.  Jan.  IS,  1891.) 
Wbkt  PROHiBrrioK  Libs— Hakdahus— Appeal. 

1.  Problbtlon  will  not  lie  to  restrain  the  sa- 
perlor  court  from  further  proreedings  in  an  ap- 
plication for  TrvmdamvM  wbere  tbe  writ  has  al- 
ready Issued,  aad  no  application  was  made  at  the 
hearlDK,  by  motion  or  plea,  to  test  the  Jurlsilio- 
tion  01  the  court  in  tho  premises. 

3.  Where  defendant  has  submitted  bfmself 
to  (he  Jurisdiction  of  the  court  by  giving  ootioe 


of  sppeSl  from  its  Jndgmetat  granting  the  writ, 
thesubseqnentflllog  of  an  answer  and  of  a  motion 
to  vacate  the  Judgment  are  of  no  effect  to  entltls 
him  to  tbe  writ  of  prohibition. 

8.  It  is  error  for  the  superior  court  to  deny 
defendant's  motion  to  su^  the  mondantiu  noud- 
\ns  his  appeal,  and  to  fix  the  smoont  of  the  oond 
therefor,  as  Code  Wash.  {  701,  provides  that  ap- 
peals may  be  taken  from  Judgments  directing 
writs  of  mandate  in  like  manner  and  wiUi  like 
efloot  as  in  civil  actions. 

On  petition  for  writ  of  prohibition  to 
Whatcom  county. 

Black,  Harris  <£  Leam/ns*,  for  plaintiff. 
Thompson,  Hotcomb  A  Newman  and 
Evans,  Sherman  A  Husardy  for  defendant. 

Stiles,  J.  On  the  3d  day  of  November, 
1R90.  the  relator,  theNooksack  River  Boom 
Company,  and  the  Bellinghnm  Bay  Boom 
Company,  were  rival  corporations  organ- 
ised under  the  act  of  March  17, 1890,  enti- 
tled "  An  act  to  declam  and  regulate  the 
powers,  rights,  and  duties  of  corporations 
organized  to  build  booms,  and  catch  logs 
and  timber  products  therein."  Laws 
1880-90,  p.  470.  Both  companies  had  their 
booms  and  works  at  tbe  month  of  the 
Nooksack  river.  In  Whatcom  coanty;  but 
tbe  Nooksack  Company's  boom  was  so 
much  higher  up.  or  further  within  the 
mouth  of,  tbe  river  that  logs  floating 
down  the  river  would  reach  its  boom 
first;  and,  its  boom  being  tnus  located,  it 
bad  caught  large  quantities  of  logs  float- 
ing down  ths  river,  some  of  which  were 
the  property  of  persons  who  had  made  ai^ 
rangements  with  the  BelUngham  Bay 
Company  to  raft  and  boom  their  logs,  or, 
as  it  Is  termed  in  the  papers  here  and  In 
the  act,  "consigned"  their  logs  to  that 
company.  The  Belllngbam  Bay  Company 
claimed  and  demanded  that  all  Ruch  con- 
signed logs  be  passed  by  tbe  Nooksack 
Company  free  of  charge,  and  be  allowed  to 
float  on  unhindered  Into  tbe  works  of  the 
former;  but  the  Nooksack  Company  denied 
this  claim,  nnd  refused  this  demand,  un- 
less paid  the  sum  of  75  cents  per  1 .000  feet, 
hoard  measure,  of  the  logs  so  detained,  as 
permitted  by  the  act  In  certain  cases.  Upon 
this  tbe  Belllngbam  Bay  Company,  deeming 
Itself  aggrieved  at  the  action  and  demand 
of  the  Nooksack  Company,  sought  redress 
by  applying  to  thesnperior  court  of  What- 
com county  for  a  Writ  of  mandamna  re- 
quiring the  latter  company  to  follow  its 
construction  of  the  law  and  let  the  logs 
go  tree,  both  as  to  those  detained  and  as 
to  all  others  which  should  thereafter  be 
floated  down  the  Nooksack  river  under 
consignment  to  Its  care.  Tlie  method  of 
preseotlngthis  application  tor  a  mandamus 
was  as  follows:  On  the  Sd'day  of  Novem- 
ber the  attorneys  of  the  BelUngham  Bay 
Company  delivered  to  Messrs.  Harris, 
ninck  &  I^eaming,  who  were  attorneys 
resident  at  Whatcom,  and  who,  it  ap- 
pears, had  theretofore  been  the  usual  at- 
tonieys  of  the  Nooksack  Company,  a  no- 
tice In  writing,  purporting  to  be  a  notice 
in  a  cause  In  the  superior  court,  and 
having  as  a  caption  the  title  of  the  court, 
and  "  BelUngham  Bay  Boom  Company, 
PlaintlEf,  vs.  Nooksack  River  Boom  Com- 
pany, Defendant. "  It  was  addressed  "to 
said  defendant,  "and  proceeded  to  give  no- 
tice that  at  2  o'clock  p.  h.  on  November 
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6, 1880,  the  plaintiff  woold  apply  to  the 
eupOTlor  coort  of  Whatcom  coaoty  for  the 
Isaaance  of  a  peremptory  vrrit  ut  tnan- 
(fAmtfscommaiidlDK  tbe  defendant  to  pasa 
tfaeloffs  In  question,  ete.  Reference  was 
made  m  the  notice  to  a  "copy  of  motion 
and  affidavits  herewith  aerved,"  and  It 
was  stated  at  tbe-eloae  of  the  notice  that, 
"  U  you  desire,  you  may  appear  at  said 
time,  and  rettiat  the  Issuance  of  said  writ." 
It  was  signed  by  the  attorney  ol  theplsdn- 
tltf.  The  "motion"  was  a  document  bear- 
ing a  caption  exactly  like  that  oi  the  no- 
tice, cmd  was  substantially  in  the  form  of 
a  compliant  in  a  civil  action,  and  prayed 
aperemptory  wrltotmaoefAiuuscommand- 
\ng  tbe  defendant  to  remove  tbe  obstruc- 
tions it  bad  placed  In  the  way  of  tbe  pas- 
sage through  its  boom  of  all  logs  consigned 
to  the  plaintiff,  and  to  at  once  pass  and 
permit  to  be  passed,  free  of  chai^,  all  logs 
so  consigned  to  it,  and  bearing  certain 
proprietary  marks,  and  any  and  all  loga 
which  in  the  future  should  be  consigned  to 
the  plaintiff's  boom.  The  motion  was 
verified  In  the  mannerln  which  complaints 
are  required  to  be  verified,  and  to  it  were 
attached  sundry  affidarits  of  third  per- 
sons, whose  logs  were  among  ^bose  al- 
leged to  be  detained,  who  described  their 
property,  and  stated  various  facts  going 
to  show  a  detention  by  the  defendant. 
Harris,  Black  &  Learning  Indorsed  upon  a 
copy  of  the  notice  deliTered  to  them : 
"Service  ot  above  notice  accepted,  and 
copies  received,  this  3d  day  of  November, 
18W,"and  signed  themselves  "Attys.  for 
Deft."  Tbe  motion  and  supporting  affi- 
davits were  filed  in  the  superior  court  on 
the  6th  day  of  November,  but  (probably 
through  an  oversiftht)  the  notice,  with  its 
acceptance  of  service,  was  not  filed  until 
November  8th.  At  the  hour  noticed,  2 
o'clock,  Novemt>er  6th,  the  businees  before 
the  superior  court,  with  a  Jury  in  attend- 
ance, was  SQspended,  In  order  that  the 
plaintiff  might  make  bfa  application  for  a 
mandamus.  One  member  of  the  firm  of 
Harris,  Black  &  Leamlng,  at  least,  was 
present  In  tbecourttorepresenttbedelrad- 
ant;. and,, both  sides  having  been  asked  if 
tbey  were'  ready  to  proceed,  answered  In 
the  affirmative.  The  defendant'sattomey 
thereupon  orally  objected  to  the  court's 
taking  any  action  upon  tbe  appllcatlon/ 
dalmtng  that  tbe  procedure  by  motion 
was  unnuthorized;  that  It  should  have 
been  commenced  by  the  filing  of  a  com- 
plaint and  the  Issuance  of  a  snrnmons; 
that,  not  ha  ving  been  so  commenced,  the 
court  bad  no  Jurisdiction  of  tbe  person  ot 
tbe  defendant;  that  there  bad  been  no 
service  upon  the  defendant,  but  merely  a 
notice  to  certain  attomeya  supposed  to 
represent  tt;  and  that,  finally.  If  tbe  prop- 
er practice  in  maadamaa  was  by  motion, 
there  must  flntt  be  an  alternative  writ, 
which  should  be  served  upon  the  defend- 
ant, to  which  a  return  could  be  made  at 
a  time  to  be  ttxed  In  the  writ.  Tbe  court 
declined  to  recognise  the  objections  thus 
made  unless  tbe  defendant's  a  ttomey 
would  appear  In  tbe  proceeding  by  some 
plea  Id  writing,  and  urged  him  to  file  such 
papers  as  he  deemed  material;  but  this 
the  attorney  refused,  and  requested  tbe 
court  -first  to  rule  wbetber  tbe  plalnUIf 


bad  any  standing  upon  tbe  proceeding  by 
motion,  to  which  the  court  agaia  declined 
to  accede.  D^endant'sattorney  then  Coo- 
tented  himself  with  bis  posltion.and  plain- 
tiff's attorneys  demanded  that  tbe  relief 
asked  beallowedss  matterof  course.  Tbe 
court  took  thematterunder  advisement  no- 
til  the  nextday.and  on  the  morning  of  No- 
vember 7th,  at  the  opening  of  the  court, 
announced  an  oral  decision  la  favor  ot  the 
plaintiff,  and  granted  the  peremptory 
writ;  whereupon  tbe  defendant's  attor 
ney,  without  waiting  for  the  formal  entry 
of  the  Judgment,  or  tbe  Issuance  of  the 
writ,  or  making  any  motion  or  appear* 
ance,  gave  notice  ot  an  appeal  from  the 
Judgment  to  this  court,  which  notice  was 
entered  upon  tbe  minutes  ot  the  court  by 
the  clerk.  Shortly  after  giving  notice  ut 
appeal,  on  the  same  day,  and  without  the 
knowledge  or  leave  ot  the  court,  defend- 
ant's attorneys  filed  with  tbe  clerk  a  pur- 
ported answer  to  the  motion  for  the  writ, 
supported  by  a  number  of  affidavits.  On 
tlie  afternoon  of  tbe  same  day  the  plain- 
tiff's attorneys  submitted  to  the  court 

groposed  forms  ot  a  Judgment  and  writ, 
I  accordance  with  tbe  oral  decision, 
which,  after  Inspection  by  defendant's  at- 
torney* OD  November  8tb,  the  eonrt  or- 
dered to  be  entered  and  tssned  as  of  No- 
vember 7th.  The  writ  was  served  upon 
the  defendant  on  the  8th  day  of  Novem- 
t>er,  by  the  sheriff  ot  Whatcom  county; 
and  on  tbe  same  day  the  defendant  filed 
a  motion  to  stay  the  writ  pending  its 
appeal,  and  to  fix  the  amount  ol  a  bond 
tner^or,  which  motion,  alter  ar;goment. 
the  court  drailed,  November  lOtb.  On  ttie 
12th  of  November  the  defendant  also  filed 
a  motion  in  tbe  saperior  coart  to  vacate 
its  judgmmt  and  recall  its  writ,  bat  this 
motion  was  not  beard  or  otherwise  dis- 
posed of.  This  completes  tbe  material 
part  ot  the  blstory  of  the  case  in  the  su- 
perior court.  On  the  12th  day  ot  Novem- 
l>er  the  relator,  the  defendant  below,  ap- 
plied to  this  court  for  a  sapersedeaa  to 
stay  any  further  action  In  the  case  In  tbe 
superior  court  until  the  cause  could  t>e 
beard  on  the  appeal, and  for  a  writot  pro- 
hibition to  restrain  that  court  from  any 
farther 'proceedlnes  whatever,  other  than 
the  signing  of  ^  bill  ot  exceptions.  This 
application  was  granted  to  tbe  ext«it  <^ 
an  order  to  show  cause  why  such  relief 
should  not  he  ^ven.  with  a  temporary 
restraining  order  until  the  piatter  could 
be  beard;  and  from  the  return  ot  Hon.  J. 
B.  Winn,  Judge  of  the  saperior  court  ot 
Whatcom  county,  to  the  order  to  show 
cause,  we  gather  the  facts  as  above  stat- 
ed, with  tbe  exception  of  those  preceding 
the  appearance  of  the  parties  in  that 
court. 

Upon  this  state  ot  tacts  the  question  Is. 
what  should  be  done?  having  due  reganl 
to  the  accomplishment  of  Justice,  and  the 
presentation  of  a  dignified  and  orderly 
course  ot  procedure  in  the  courts  ut  the 
state.  This  court  nndonbtedly  baa  the 
power  to  Issue  writs  ot  prohibition  to  the 
superior  courts  ol  tbe  state  la  proper 
cases,  bat  in  so  doing  It  must  bo  guided 
by  the  roles  of  law  applicable  to  soch  ex- 
traordlnary  proceedings,  and  must  not  in 
any  case  overstep  tbe  bounda  of  neceasltj* 
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In  any  spirit  ol  xeal  for  the  redress  of  what 
It  deems  aa  Injuatlce.  To  Justify  the  Isbu- 
ance  uf  a  writ  uf  prohlbltioD  from  anuperlor 
to  an  Inferior  court  It  must  clearly  appear 
—.First,  that  the  inferior  court  is  about  to 
take  juiiadtetloD  of  a  matter  of  which  by 
law  It  has  no  jurisdiction;  secondly,  that 
there  Is  still  somethlnK  which  the  inferior 
court  Is  about  to  do  under  its  clHira  of 
Jurisdiction;  tA/rcf/j',  that  an  application 
has  been  made  to  the  inferior  court  for  a 
decision  that  It  has  not  JariBdlctlun  of 
the  subject-matter  involved,  which  has 
been  refused;  and,  Itiurthly,  that  there 
l8  no  other  proper  remedy.  Measuring  by 
these  requisites,  we  should  nut  be  war- 
ranted in  granting  the  writ  of  prohibition 
at  this  time.  Before  the  application  was 
made  to  this  court  tb»  Jurisdiction 
had  been  taken  and  exercised  by  the  su- 
perior court,  and  its  Judgment  had  been 
entered,  and  Its  writ  issued  and  served; 
therefore  nothing  remained  for  It  to  do  in 
the  case.  True,  upon  a  refusal  of  the  de- 
fendant to  obey  the  writ,  the  court  could 
attach  its  officers,  and  punish  them  by 
fine  and  ImprisoDmeut ;  but  It  might  nev- 
er haise  done  so,  and  it  was  not  threaten- 
ing to  do  so  on' the  12tl>  day  of  November. 
No  proper  application  was  made  to  that 
court  to  test  the  question  of  its  jurisdic- 
tion over  the  subject-matter,  if,  indead, 
that  subject  was  mentioned  at  all  in  the 
discussion  at  the  hearing.  The  practice 
in  mandamus,  and  the  question  whether 
there  was  jurisdiction  of  the  person  of 
the  defendant,  were  discussed  informally, 
without  plea  or  motion ;  but,  for  ail  It 
amounted  to,  the  attorney  for  the  defend- 
ant might  as  well  have  remained  mute, 
or  absented  himself  entirely.  The  writ 
was  allowed  substantially  ex  parte,  the 
defendant  merely  standing  by  as  a  spec- 
tator. Subsequently  an  answer  was  filed, 
and  the  court  was  asked  to  rehear  the 
matter.unda  motion  was  made  to  vacate 
the  Judgment  and  recall  the  writ;  but 
these  attempts  came  after  the  notice  of 
appeal,  which- operated  aa  n  general  ap- 
pearance of  the  defendant,  and  cut  off  all 
further  proceedings  in  the  superior  court 
excepting  those  necessary  to  the  perfec- 
tion of  t)ie  appeal.  Had  the  relator, 
without  giving  its  notice  of  appeal,  and 
thus  submitting  Its  person  to  the  Juris- 
diction, at  onre  applied  to  this  court  for  a 
,  writ  uf  prohibition  outhegruund  that  the 
superior  court  had  no  jurisdiction  of  tlie 
subject-matter  of  the  proceeding,  viz.,  of  a 
proceeding  In  mundumus  to  enforce  the 
asserted  rights  of  the  plaintiff,  the  result 
ol  its  application  might  have  been  entire- 
ly different;  but  we  do  not  pass  upon 
that  matter,  tor  the  reason  that  it  seems 
to  be  necessarily  involved  in  the  case  com- 
ing before  us  on  appeal.  It  remains  to  be 
I'onsidered  whether  there  is  any  other  re- 
lief iu  the  premises  to  which  the  relator 
Is  entitled.  It  is  nhown  by  the  record 
that  on  the  Sth  day  of  November  the  relat- 
or applied  to  the  superior  court,  by  mo- 
tion, to  have  the  amount  of  Its  bond  on 
appeal  fixed,  and  for  u  stay  of  proceedings 
under  the  judgment  and  writ  of  wantla- 
muB  pending  the  upiienl.  whirl)  motion 
the  court  denied  on  the  lOth  of  November, 
on  the  ground  that  the  filing  of  a  bond 
v. 25p.no.  14— 64 


would  not  act  as  a  Bapersedeas  or  stay  of 
execution  uf  the  writ  uf  mandamus.  And 
herein,  as  we  view  the  matter,  lies  the 
true  cause  of  complaint  of  the  relator. 
The  writ  of  iziMii//aniii«  being  orlKinally^ 
in  its  English  origin,  a  writ  of  the  highest 
prerogative  character,  was,  for  that  rea- 
son,excepted  from  the  category  of  judicial 
decrees  which  were  suspended  by  an  ap- 
peal to  a  higher  court.  But  In  the  United 
States,  with  but  few,  it  any,  exceptions, 
the  idea  of  prerogative  has  twen  aban- 
doned, and  the  writ  has  come  to  i>e  re- 
garded much  in  the  nature  of  an  ordinary 
action  between  the  parties,  to  be  issued 
or  not  according  as  the  party  aggrieved 
may  or  may  not  show  himself  entitled  to 
that  peculiar  species  uf  relief;  or,  In  other 
words,  an  action  for  the  enforcement  of  a 
right  in  ca'see  where  the  law  affords  no 
other  adequate  means  of  redress.  And  a 
judgment  In  a.  mandamus  proceeding,  as 
In  case  of  an  ordinary  action  at  law,  Is 
subject  to  review  by  writ  of  error  or  ap- 
peal upon  like  conditions  as  in  other  cases. 
See  High,  Ext.  Rem.  §4,  and  notes  of  cases. 
Now,  tills  modern  and  American  theory 
of  maadamuB  would  seem  to  place  this 
remedy,  and  the  Judgment  and  writ  conse- 
quent upon  it,  precisely  on  a  level  with  or- 
dinary Judgments  and  orders  of  courts  In 
other  canes;  and  it  is  a  well-settled  rule 
that  while  &  supersedeas  bond  does  not 
stay  any  part  of  a  Judgment  which  com- 
mands the  party  against  whom  it  runs  to 
refraip  from  doing  any  act  covered  by  the 
Judgment,  yet,  where  the  Judgment  re- 
quires a  party  to  perform  some  affirma- 
tive act,  an  appeal  stays  the  immediate 
necessity  for  the  performance,  and  pre- 
vents the  court  which  rendered  the  judg- 
ment from  punishing  as  a  contempt  the 
failure  to  perform,  until  the  conclusion  of 
the  case  on  appeal.  But  if  there  be  any 
doubt  as  to  the  general  rules  thus  re- 
hearsed, and  their  application  to  the  pro- 
ceeding in  mandamus,  we  hold  it  to  be 
clearly  resolved  in  this  state  by  section 
701  of  the  Code,  which  declares  that  not 
only  may  appeals  or  writs  of  error  betak- 
en from  judgments  directing  writs  of  man- 
date, but  that  they  may  be  taken  "in  like 
manner  and  [with  like]  effect  as  In  civil 
actions."  Therefore,  Inasmuch  as  the 
peremptory  writ  In  this  case,  in  so  far  as 
it  had  any  It^gal  effect,  commandetl  the 
relator  to  do  an  act  which  It  seeks  by  Its 
appeal  to  relieve  Itself  from  doing,  and 
the  doing  or  not  doing  of  which  Is  the 
kernel  of  the  whole  controversy.it  is  prop- 
er that,  under  sufliffent  security  that  It 
will  obey  the  judgment  and  writ  it  the 
final  determination  of  the  cause  on  ap- 
peal be  against  it,  it  should  have  had  the 
amuunt  of  such  a  security  fl^ed,  and  upon 
the  filing  of  its  bond  all  proceedings  look- 
ing to  the  enforcement  of  the  writ  should 
have  been  stayed.  In  refusing  this  riglit 
the  superior  court  erred,  and  the  correc- 
tion of  its  error  is,  we  conclude,  the  prop- 
er remedy  to  apply.  This  conclusion, 
when  carried  out,  will  be  substantially  a 
nmndamus  to  the  superior  court  of 
Whatcom  county  requiring  it  to  fix  the 
bond  as  prayed  for  in  the  defendant's  mo- 
tion of  November  8th,  the  effect  of  which 
bond,  when  hied,  will  be  td  stay  any  fur- 
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ther  proceedinj^B  looking  towards  the  en- 
forcement of  the  writ.  Let  an  order  to 
that  effect  Issaet  coatu  to  tlie  relator. 

Anders,  C.  J.,  and  Ddnbab,  J.,  concur. 
HoTT  and  Scott,  JJ.,  concnr  In  the  result. 

(1  Waih.  St.  JW)   

Metcalf  t.  Citt  of  Seattle  et  al. 

{Supreme  Court  of  WaaMngbm.    May  8,  1890.) 

HuinCIPAL  COBFO&l.'nONS  —  IZiDEBTEDNESS — 

Watbb,  Light,  akd  Sbwebaab  Htstbms. 

1.  Const  Wash,  art  8,  S  6,  fixes  the  limit  of 

municipal  indebtedness  at  per  cent  of  the 
taxable  property  of  the  corporation,  with  a  per- 
mission to  increase  the  indebtedness  to  6  per 
cent,  for  strictly  mnnicipal  purposes  on  the  as- 
sent of  three- flnhs  of  the  qualified  voters  therein. 
It  farther  provides  that,  with  a  similar  assent 
cities  may  incur  an  Indebtedness  to  the  extent  of 
an  additicmal  6  per  cent.,  for  wafer,  light,  and 
sewerage  systems.  Held  that,  as  the  matter  of 
providing  water,  sewer,  and  lights  for  the  inhab- 
itants of  a  city  is  a  strictly  municipal  purpose, 
the  expense  of  the  construction  and  malutenanoe 
of  such  wctcka  may  be  paid  either  oat  of  the  cur- 
rent revenues  or  the  first  6  per  csent  of  Indebted- 
ness, as  well  as  out  of  the  additional  6  per  cent, 
specially  authorized  for  that  purpose. 

2.  Act  Wash.  Feb.  36,  1890,  (8^.  Laws,  225,) 
lihewise  fixes  the  limit  of  municipal  indebted- 
ness at  1^  per  cent  of  the'  taxable  property  of 
the  corporation,  and  provides  (section  2}  that  it 
may  be  increased  to  5  per  cenL,  with  the  assent 
of  three-fifths  of  the  qualified  voters  therein; 
while  section  8  authorizes  an  additional  indebted- 
ness of  5  per  cent,  for  the  construction  of  water, 
light,  and  sewerage  systems.  Act  March  36, 
IwO,  fSess.  Laws,  520.)  relates  solely  to  the  con- 
struction of  water,  light  sewerage  systems, 
and  prescribes  in  detail  the  procedure  to  be  fol- 
low^, and  provides  that,  if  the  indebtedness  is 
to  be  paid  out  of  the  current  funds,  only  a  major- 
ity vote  is  necessary,  but  that,  if  bonds  are  to  be 
issued,  the  assent  of  three-flrths  of  the  voters  is 
necessary.  Held  that  as  these  two  acts  were 
passed  at  the  same  session,  they  must  be  con- 
strued together;  that  Act  Feb.  26tti  was  not  re- 
pealed by  Act  March  26th;  and  that,  where  a 
three-fifths  majority  has  been  obtained  In  favor 
of  bonding  a  city  for  the  constmotlon  of  water, 
light  ana  sewerage  systems,  no  furthw  obstacle 
to  the  issuance  of  suou  bonds  exists,  though  they 
may  amount  to  more  than  5  per  cent,  of  the  tax- 
Able  property  of  the  city,  provided,  with  their  is- 
suance, the  total  Indebtedness  is  not  Increased  to 
more  than  10  per  cent. 

8.  The  majority  required  by  the  constitution 
in  favor  of  the  issuance  of  bonds  by  the  city  be- 
ing three-fifths  of  the  "voters  therein  voting  at 
an  election  to  be  held  for  that  purpose, "  a  three- 
fifths  majority  of  the  electors  actually  voting  on 
the  proposition  Is  all  that  is  necessary,  and  not 
three-flfthsof  all  the  personswho  may  be  entitled 
to  a  vote. 

Appeal   from   superior    court,  King 

county. 

Action  by  James  B.  Metcalf  against  the 
city  of  Seattle  nnd  others,  involviog  the 
power  ol  the  city  of  Seattle  to  Issue  bonds 
for  the  construction  of  water  and  eewer- 
aice  Bystems.  There  was  a  Judgment  in 
defendants'  favor,  and  plaintiff  appeals. 

Const.  Wash.  art.  8,  §  6,  provides:  "No 
Cdunty,  city,  town,  school-district,  or 
other  municipal  corporation  shall  for  any 
purpose  become  Indebted  In  any  manner 
to  an  amount  exceeding  one  and  one-half 
per  centum  of  tbe  taxable  property  in  such 
ecunty,  city,  town,  school-district,  or 
otiier  municipal  corporation,  without  the 
SBsent  of  thrt'e-fllths  of  tbo  voters  therein, 
Totinc  at  an  election  to  be  held  for  that 


purpose;  nor  In  cases  requiring  such  as- 
sent shall  the  total  indebtedness  at  any- 
time exceed  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  bo 
ascertained  by  tbe  last  assessment  for 
state  and  coonty  purposes  previoas  to 
the  Incunlng  of  such  indebtedness,  except 
that  In  Incorporated  cities  the  assessmcDt 
shall  be  taken  from  the  last  assessment 
for  city  purposes:  provided,  that  no  part 
of  the  Indebtedness  allowed  In  this  section 
shall  be  incurred  Tor  any  purpose  other 
than  strictly  county,  city,  town,  school- 
district,  or  other  mnnicipal  purposes: 
provided,  farther,  that  any  city  or  town, 
with  such  assent,  may  be  allowed  to  be- 
come indebted  to  a  lancer  amount,  but 
not  exceeding  5  per  centum  additiunul, 
for  Bupplyine  such  city  or  town  with 
water,  artificial  light,  and  sewers,  when 
the  works  for  supplying  such  water,  Ufcht. 
and  sewers  shall  be  owned  and  controlled 
by  tbe  municipality." 

Act  Wash.  Feb.  26,  1890,  (Sess.  Laws. 
1889-90, pp.  22B-227,)l8  as  follows:  "Au  act 
authorizing  and  empowering  cities  and 
to'wns  organized  prior  to  the  aduptiun  uf 
the  state  constitution  to  extend  their 
credit  and  to  Fund  their  indebtedness,  and 
validating  certain  indebtedness  already 
contracted,  and  declaring  an  emergency 
to  exist.  Be  it  enacted  by  the  legislature 
of  the  state  of  Washington:  Section  1. 
That  any  city  or  town  having  a  corporate 
existence  in  this  state  at  tbe  time  of  tne 
adoption  of  tbe  constitution  thereof  is 
hereby  authorized  and  empowered  to  bor- 
row money  and  to  contract  Indebtedness 
in  any  other  manner  for  general  munici- 
pal purposes,  not  exceeillng  in  amount, 
together  with  the  existing  general  indebt- 
edness of  Buch  city  or.  town,  one  and  one- 
half  per  Centura  of  the  taxable  property  in 
such  city  or  town,  to  be  ascertained  hy 
the  last  assessment  for  state  and  county 
purposes  previous  to  the  Incurring  of  such 
Indebtedness,  except  that  In  incorporated 
cities  the  assessment  shall  be  taken  from 
the  last  assessment  fur  City  purposes, 
whenever  it  Is  deemed  advisable  to  do  so 
by  the  city  or  town  council  thereof.  See. 
2.  That  any  such  city  or  town  may  bor- 
row money  or  contract  Indebtedness  ftir 
strictly  municipal  purposes  over  the 
amount  specified  in  the  preceding  section, 
bat  not  exceeding  in  amonnt,  together 
with  the  existing  general  indebtedness.' 
five  per  centum  of  the  taxable  property  In 
such  city  or  town,  to  be  ascertained  us 
provided  In  the  preceding  section,  through 
the  council  ol  such  city  or  town,  whenever 
three-fifths  of  the  voters  therein  assent 
thereto  at  an  election  to  be  held  for  that 
purpose  at  such  time,  upon  such  reason- 
able notice  and  In  the  manner  presented 
by  the  city  or  town  council,  not  incon- 
sistent with  the  general  election  laws. 
Sec.  3.  That  any  city  or  town  described  in 
the  first  section  of  this  act  shall,  in  addi- 
tion to  the  power  grunted  in  tbe  preceding 
sections,  have  the  power,  through  its 
council,  to  borrow  money,  or  to  contract 
Indebtedness,  in  an  amount  not  exceeding 
five  per  centum  of  the  taxable  property  in 
such  city  or  town,  ascertained  as  provid- 
ed in  the  first  section  thei-eof,  lor  the  pur- 
pose of  suj)plying  such  city  or  town  with 
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water,  artificial  light,  or  sewers,  when  the 
plant  or  plan  tsDsed  forsnch  purpoees  shall 
be  owned  and  controlled  by  the  city, 
whenever  three-fiftba  ul  the  voters  therein 
assent  thereto  at  an  election  to  be  held 
for  that  purpose,  avcordlnir  to  the  pro- 
vlsluns  of  section  two  of  this  act.  Hec. 
4.  That  any  city  or  town  or  the  descrip- 
tion uf  those  included  In  the  first  section 
of  this  act  may  fund  Its  Indebtedness  at 
anytime  in  such  a  maimer,  (or  such  time 
and  upon  such  terms  and  Interest  as  its 
council  may  deem  advisable:  provided, 
that  tjie  indebtedness  funded  shall  not, 
with  all  the  exlstinx  Indebtedness,  exceed 
In  amount  one  and  one-half  per  centum  of 
tbe  taxable  property  thereof,  ascertained 
as  provided  in  tbe  first  section  hereof,  un- 
less such  indebtedness  shall  have  been  au- 
thorizpd  by  tbe  assent  of  three-fifths  of 
the  Voters  of  such  city  or  town,  as  herein- 
before provided.  Sec.  5.  That  any  indebt- 
edness now  owing  by  any  soch  city  or 
town,  contracted  strictly  for  municipal 
purposes,  whether  tbe  same  exceeds  tbe 
amount  which  such  city  or  town  was  au- 
thorized to  contract  under  its  charter  or 
not.  is  hereby  validated  and  declared  to 
be  a  binding  obligation  npou  such  city  or 
town  when  the  only  arronnd  of  tbe  in- 
validity of  such  indebtedness  is  that  ft  ex- 
ceeds the  amount  authorixed  by  the  char- 
ter of  such  city  or  town:  provided  that, 
if  said  indebtedness  exceeds  one  and  one- 
half  per  centum,  inrluding  present  Indebt- 
edness, upon  the  taxable  property  therein, 
to  bo  ascertained  asherelniieforeprovlded, 
then  such  indebtedness  shall  not  be 
deemed  to  be  validated  by  this  act  till 
three-fifths  of  the  voters  In  such  city  or 
town  shall  assent  to  tbe  same,  at  an  elec- 
tion held  fur  that  purpose,  in  tbe  manner 
provided  by  section  two  of  this  act: 
pri>vidt.'d,  further,  that  tbe  Indehtedness 
ratified,  including  all  existing  indebted- 
ness, shatl  not  exceed  in  amount  five  per 
centum  upon  the  taxable  property  in  such 
vlty  or  town,  ascertained  as  bciTinbefore 
indicated:  and  provided,  further,  that 
tins  section  shall  only  apply  to  indebted- 
ness now  existing.  St!c.  6.  That  when  this. 
Hct  coniee  in  conflict  with  any  provision, 
limitation,  or  restriction  In  any  local  or 
Hpecia]  law  or  charter  existing  at  the 
time  that  the  constitution  of  the  state  uf 
Washington  was  adopted,  this  statute 
shall  guvern  and  control.  Sec.  7.  Thai, 
whereas,  many  of  tbe  cities  and  towns  uf 
this  Mtate  are  seriously  embarrassed  in 
tlie  nialilug  ot  needed  improvements  by 
restrictions  in  tlieir  charters,  preventing 
tbera  from  extending  tbelr  credit  to  tbe 
present  conotitutlonai  limit,  an  emergency 
exists  for  the  immediate  effect  of  this  law. 
and  the  same  shall  take  effect  therefor 
from  and  after  its  passage." 

Act  Wasb.  March  2G,  181K),  (Sess.  Laws 
ISKJt-iX),  pp.  520-522:)  "An  act  autboriz- 
iiig-cities  and  towns  to  construct  Internal 
luipro^'ements.  and  to  issue  bonds  to  pay 
therefor,  and  declaring  an  emergency.  Be 
it  enacted  by  the  leglslatareof  tbe  state  of 
Washington:  Section!.  That  any  Incor- 
porutL-d  city  or  town  within  the  state  be. 
and  Is  hereby,  authorized  to  construct,  or 
cuiidemn  and  purchase,  or  purchase  or 
add  to  and  maintain,  water-works  withla 


or  without  the  city  limits  for  the  purpose 
of  furnishing  tbe  city  and  tbe  inhabitants 
thereof  with  an  ample  supply  ot  water  for 
all  purposes,  and  to  construct  and  main- 
tain a  system  of  sewerage,  witb  full  Juris- 
diction and  authority  to  manage,  r^- 
ulate,  and  coAtrol  the  same  beyond  the 
limits  of  tbe  corporation,  and  to  buy  or 
build  gas-works  or  electric  light  plants 
for  tbe  purpose  of  lighting  streets  and 
public  places,  and  supplying  lights  to  tbe 
inhabitants  of  such  cities  and  towns,  with 
full  authority  to  regulate  and  control  the 
same.  Sec.  2.  Whenever  the  city  council 
or  board  of  trustees  <if  any  such  city  or 
town  shall  deem  it  advisable  that  the  city 
or  town  of  which  tbey  are  such  nfficcrs 
shall  exercise  the  autbority  hereby  con- 
ferred upon  them  in  relation  to  either  or 
both  such  water-worksorsystem  of sewer- 
ase  or  plaut  or  works  tor  lighting  pur- 
poses, the  corporation  sball  provide  there- 
for by  ordinance,  which  shall  specify  and 
adopt  the  system  or  plan  proposed,  and 
declare  the  estimated  cost  thereof  as  near 
as  may  be,  and  tbe  same  shall  be  submit- 
ted for  ratification  or  rejection  to  the 
qualified  voters  of  said  city,  at  a  special 
election,  of  which  30  days'  notice  shall  be 
given  in  the  paper  doing  the  city  printing, 
by  publication  in  each  issue  of  said  paper 
during  said  time:  provided  tlmt,  if  the 
said  city  or  town  is  to  becomeindebted  or 
issue  bonds  for  said  water-works  or 
uewerage  system  or  plant  or  works  for 
llgUtlag  purposes,  the  said  proposition 
and  authority  to  become  no  Indebted 
shall  be  adopted  and  assented  to  by 
three-fiftbs  of  tbe  ijualified  voters  of 
said  city  or  town  voting  at  said  election, 
otherwise  by  a  majority  vote;  and,  when 
so  adopted  and  assented  to  as  aforesaid, 
tbe  said  curpuration  shall  hecunie  autbur- 
ized  to  become  indebted,  and  issue  bonds 
as  hereinafter  provided;  subject, however, 
to  the  condition  that  the  total  indebted- 
ness shall  not  exceed  ten  per  centum  of  the 
taxable  property  shown  in  the  last  assess- 
ment roll.  Sec.  S.  Whenever  a  city  or 
town  shall  be  authorized  to  issue  b(mds, 
tbe  said  bonds  shall  be  issued  in  denomi- 
nations of  not  less  than  one  hundred  or 
more  than  one  thousand  dollars,  sball  be 
numbered  from  one  up,  consecutively, 
shall  bear  the  date  of  their  issue,  shall  be 
payable  not  more  than  twenty  years  from 
date,  and  shall  bear  interest  not  exceeding 
six  per  cent,  per  annum,  payable  semi-an- 
nually, witb  interest  coupons  attached, 
and  the  principal  and  intei-est  sball  be 
made  payable  at  sucb  place  as  may  bo  des- 
ignated. The  bonds  and  each  coupon 
shall  besigned  by  the  mayor,  and  attested 
by  the  clerk  under  tbe  seal  of  tbe  city  or 
town.  Sec.  4.  There  shall  be  levied  each 
year  a  tax  upon  tbe  taxable  property  of 
Hucb  city  or  town,  as  the  case  may  be,  suf- 
ficient to  pay  tbb  interest  on  said  bonds 
as  tbe  same  accrues,  and  before  seven 
years  prior  to  the  maturity  thereof  an 
annual  sinking  fund  tax  sufficient  for  the 
payment  of  said  bonds  at  maturity.wblcb 
taxes  shall  become  due  and  collected  as 
other  taxes.  Sec.  5.  Salu  bonds  sball  be 
printed  or  engraved  or  lithographed  on 
good  bond  paper,  and  a  duly-authenti- 
cated copy  of  this  act,  together  with  the 
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ordinance  of  the  city  or  town  authurizlng 
and  directing  soch  special  election,  ehali 
be  printed  on  each  bond,  together  with 
a  statement  signed  by  the  mayor  and 
clerk  showing  the  result  of  said  election. 
Sec.  6.  Such  bonds  shall  be  sold  In  snch 
manner  as  the  corporate  antborltles  shall 
deem  for  the  beat  Interest  of  the  city  or 
town.  A  register  shall  be  kept  of  all 
bunds,  which  register  shall  show  the  num- 
ber, date,  amount, Interest, name  of  payee, 
and  when  and  where  payable  of  each 
and  every  bond  executed.  Issued  or  sold 
under  the  provisions  of  this  act.  Sec.  7. 
There  being  no  law  In  this  state  authoris- 
ing cities  and  towns  to  coustroct  Internal 
Improvements,  and  to-lssae  bonds  to  pay 
therefor,  an  emergency  exists.  Therefore, 
this  act  shall  take  effect  and  be  in  force 
from  and  after  Its  approval  by  the  gov- 
ernor. " 

J.  C.  Uniues  and  Chas.  F.  Fisliback. 
lor  appellant.  .S.  H.  Piles,  {Tltomas  if. 
Sbepard,  of  counsel,)  for  appellees. 

Stii-bb,  J.  This  was  an  amicable  pult 
brought  to  obtain  the  court's  constmc- 
tion  of  section  6,  art.  8,  of  the  constitu- 
tion, and  the  legislation  had  thereunder, 
resulting  In  the  act  of  February  26.  isao, 
(Sens.  Laws,  p.  225,)  and  the  act  of  March 
^,  1890,  (Sess.  Iaws.  p.  620.)  as  applied 
to  the  city  of  Seattle,  which  was  propos- 
ing to  Issne  certain  bonds  for  a  water  and 
sewerage  system,  amounting  to  f i)55,000. 
The  controversy,  however,  was  a  real  one, 
and  under  the  pleadings  fairly  brought  to 
tills  court  two  questions  for  answer,  vit. : 
(1)  Can  a  municipal  corporation  become 
indebted  for  water-works,  sewers,  and  ar- 
tificial light  works  In  any  sam  greater 
than  5  per  cent,  of  Its  last  assessment 
roll?  (2)  To  carry  an  election,  whei-e  the 
question  is  that  of  increuslng  municipal 
indebtedness  above  \%  per  cent,  of  the  as- 
sessment roll,  must  the  majority  of  three- 
fifths  i-equlred  be  three-flftha  of  all  the  per- 
sons entitled  to  vote  at  the  election  or 
three-fifths  of  those  who  do  vote  thereat? 

Thecircumstances  which  caused  the  prtm- 
entatlon  of  the  flrstquestion  seem  to  have 
been  a  dispute  as  to  whether,  under  the 
terms  of  the  constitution  and  the  acts  re- 
ferred to,  the  matter  of  providing  water, 
sewers,  and  light  for  the  inhabitants  of  a 
city  is  a  "  municipal  purpose. "  or  a  "  strictly 
municipal  purpose."  It  is  a  fundamental 
principle  In  the  law  of  municipal  corpora- 
tions that,  although  they  are  usually 
given  a  Inr,'^  discretion  In  the  matter  of 
raising  and  expending  money,  no  money 
can  be  raisc-d  or  expended  for  any  but  a 
"strictly  municipal  purpose."  and  that 
limitacion  Is  just  as  much  laid  upon  tlie 
cities  of  this  state  with  regard  to  the  fli-st 
1%  per  cent,  of  Indebtedness  as  It  is  upon 
the  additional  S%  per  cent.,  which  must 
be  authorized  by  a  vote,  although.  In  the 
latter  case,  the  framers  of  the  constitu- 
tion saw  fit  to  express  the  limitation. 
But,  in  our  view,  there  Is  nothing  in  the 
constitution  which  forbids  the  idea  that 
works  of  the  character  of  these  under  dis- 
cussion are  those  of  a  strictly  municipal 
character,  and  therefore  proper  works  for 
a  municipality  to  undertake  and  main- 
tain, either  out  of  the  current  revenue  or 


the  first  5  per  cent,  of  indebtedness.  The 
limitation  declared  by  the  constitution  Is 
that  whenever  the  Indebtedness  has 
reached  5  per  cent,  it  must  stop,  unlecw 
more  money  Is  needed  for  water  or  light 
workH  or  sewers.  And  in  this  coooection 
we  may  say.  In  response  to  argument  at 
the  hearing,  that  we  regard  the  language 
of  the  constitutional  provision  as  read- 
ing In  the  disjunctive,  as  though  it  were 
"  water,  artificial  light,  orsewera."  The 
city  of  Seattle  was  authorized  bv  its  char- 
ter (Acts  1886,  pp.  240  .  241,  244)  to  build, 
own,  and  operate  such  works,and  to  levy 
taxes  therefor.  It  lacked  only  the  power 
to  Incur  Indebtedness.  This  power  It  did 
not  receive  from  the  chapter  of  the  con- 
stitution on  municipal  indebtedness,  it  is 
true;  for  that  chapter  contains  no  grant 
of  power  to  these  incorporations.  It 
leaves  them  entirely  to  the  legislature; 
bat.  deeming  It  certain  that  future  legis- 
latures would  permit  such  Indebtedness, 
It  prescribed  the  limitation?  under  which 
the  power,  when  granted,  mnst  be  exer- 
cised, and  beyond  which  it  must  not  go. 
The  power  was  conferred  upon  the  city  of 
Seattle  by  the  acts  of  the  legislature  re- 
ferred to,  we  conceive,  in  very  clear  terms, 
though  the  appellant  suggested  a  dnobt 
on  that  point  even.  These  two  acts  are 
entitled  to  be  construed  together,  they 
having  been  passed  at  the  same  session; 
and  we  see  no  necessity  to  hold  that  the 
act  of  March  26th  repealed  that  of  Feb- 
ruary 26th.  On  the  contrary,  tJie  latter 
act  seems  to  form  a  fitting  complement  to 
sections  2  and  3  of  its  predecessor,  elabo- 
ra  tl  Qg  the  m  achlnery  by  which  they  are  to 
be  operated,  and  leaving  no  room  for 
hasty,  careless,  or  underhand  proceedings. 
By  the  last  act  the  l^lslatlve  body  of  the 
city  must  first  express,  by  ordinance,  the 
intention  of  the  city  to  avail  Itself  of  its 
powers  to  inaugurate  such  works, specify- 
ing a  distinct  plan  or  system  to  be  fol- 
lowed, with  the  estimated  cost  thereof; 
and  the  question  of  the  adoption  of  the 
plan  proposed  must  be  submitted  to  the 
voters  of  the  city.  Clearly  the  intention 
was  that,  whereas  such  works  are  likely 
to  demand  large  and  unusnal  expendi- 
tures, the  wisdom  of  which, In  some  cases, 
may  be  doubtful,  the  ptsople,  who  would 
have  to  furnish  the  means,  should  be  fully 
apprised  of  the  whole  scheme;  and  that 
there  should  be  a  definite,  well-considered, 
and  practicable  scheme  presented  for  their 
rejectinn  or  adoption.  If  no  authority  to 
Incur  indebtedness  beyond  the  current 
revenue  is  asked  for,  tlie  proposition  may 
be  carried  by  a  majority  vote;  but  if  it  Is 
intended  that  the  city  shall  Incur  a  debt 
for  these  costly  works,  the  majority  to 
carry,  the  proposition  must  be  three- 
fifths,  and  the  indebtedness  must  bn  cre- 
ated by  the  Issuance  of  bunds,  to  run  not 
exceeding  20  years,  at  a  rate  of  interest 
not  exceeding  6  per  cent.  The  three-fifths 
majority  having  been  obtained,  there  Is  no 
further  obstacle  to  the  issuance  of  such 
bonds,  although  they  amount  to  more 
than  6  per  cent,  of  the  taxable  property 
of  the  city,  providing  with  their  Issuance 
the  total  Indebtedness  of  the  city  la  not  In- 
creased to  mure  than  10  per  cent  of  such 
property. 
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I.T1  response  to  tbesecood  question  we 
have  not  tbe  least  besita tlon  In  answer- 
ing that  the  three- filths  majority  required 
to  carry  an  election  in  favor  of  increaulng 
iiiiinlcipal  indebtedness  la  three-fifths  of 
tht»se  persons  who  actually  vote  at  tbe 
election,  and  not  three-fifths  of  all  those 
■who  may  have  the  right  to  vote  there- 
at. The  language  o(  the  constitution  Is 
that  no  municipal  corporation  shall  be- 
come Indebted  beyond  i%  per  cent,  of 
ite  taxable  property  "without  the  assent 
of  three-fifths  of  the  voters  thei-eln  votlnj^ 
at  an  election  to  be  held  lor  that  pur- 
pose." How  could  words  be  plainer?  It 
is  three-fifths  of  the  voters  roting,  not  of 
all  persons  who  might  vote,  but  may  or 
may  not  do  so.  The  word  "therein," 
placed  between  "voters"  and  "voting," 
merely  qualifies  tbe  persons  who  might 
vote,  not  the  body  of  voters  who  must 
vote  to  constitute  a  lawful  majority.  At 
certain  elections  many  persons  residing 
outside  of  a  city  have  their  voting  places 
assigned  within  tbe  city  limits;  bat  at 
these  paiiicqlar  elections  it  Is  only  the 
voters  "therein" — residing  therein — who' 
can  vote.  Perhaps  a  longer  phrase  might 
have  served  to  remove  all  doubt  from 
every  mind,  but  to  us  the  Interpretation 
ueems  clear  as  it  is.  In  every  other  in- 
stance, we  believe,  where  the  constitution 
prescribes  the  majority  required  to  carry 
a  particular  proposition  submitted  to  the 
electors,  It  is  a  majority  of  those  who  vote 
upon  that  pniposltion.  See  articles,  §  3, 
authorizing  the  state  to  contract  debts; 
article  11,  §  2,  of  the  removal  of  county- 
seats;  article  11,  S  10,  of  the  adoption  of 
charters  by  cities:  article  14.  §§  1,  2,  of  the 
location  of  the  seat  of  government;  arti- 
cle *23,  §  1,  of  amendments  to  the  constitu- 
tion; and  section  2.  of  the  calling  of  con- 
stitutional c(mventions.  Against  this  it 
may  be  said  that  in  each  of  the  instances 
nientiuned  the  majority  required  is  only  a 
majority  of  those  voting  on  tbe  question 
Bubniitted;  but  when  we  observe  that  in 
all  these  cases  the  questions  are  to  be  sub- 
mitted at  general  elections,  where  the 
whole  number  of  votes  cast  may  far  ex- 
ceed those  cast  for  and  against  the  partic- 
ular proposition,  the  general  policy  ol  the 
constitution  becomes  clear  in  no  case  to 
require  an  absolute  majority  of  ail  those 
who  vote  at  a  general  election  to  carry  a 
special  proposition,  but  only  a  majority 
of  those  who  see  fit  to  express  themselves 
upon  the  proposition.  And,  this  policy 
being  so,  why.  In  this  case  of  municipal 
indebtedness,  should  we.  without  any  spe- 
cial or  apparent  reason,  argue  plain  words 
out  of  thetr  ordinary  meaning,  and  con- 
clude that  a  departure  was  intended  from 
the  otherwise  steady  policy  of  the  con- 
stitution ,  slm ply  because  precisely  the 
same  form  of  words  Is  not  used?  These 
elections  are  hedge<1  about  with  all  the 
precautions  to  secure  fairness  and  a  full 
vote  that  general  elections  have.  Beins 
purely  8[ie<'ial  elections,  tliey  are  free  from 
the  political  infiuenccs  and  the  vice  of 
trading  which  often  unjustly  away  and 
control  the  vote  on  such  matters  at  gen- 
eral elections.  Every  elector  lias  full  con- 
structive notice,  and  it  would  he  strange 
indeed  If  he  did  not  have  actual  notice  of 


the  pending  question ;  and  he  cannotcom* 
plain  if  the  result,  without  his  vote.  Is 
not  according  to  his  desire. 

This  question  of  majorities  has  been  dis- 
cussed by  several  of  our  courts  of  last  re- 
sort in  cases  similar  to  this.  Id  North  Car- 
olina, (Southerland  v.  Goldsboro,  96  N.  C. 
49, 1  S.  E.  Rep.  760,  and  Duke  v.  Brown.  96 
N.  C.  127,1  S.  E.  Rep.  878,)  in  Oeorgia, 
(Bell  V.  Americas,  S  S.  E.  Bep.  612.)  and 
In  Mississippi,  (Hawkins  v.  Carroll  Co.,  50 
Miss.  755,)  the  supreme  courts  of  those 
states  held  that  no  less  than  a  majority 
of  all  the  persons  qualified  to  vote  was 
sufficient  to  carry  the  several  proposi- 
tions submitted.  But  in  Carroll  Co.  v. 
Smith,  111  U.  S.  556,  4  Sup.Ct.  Rep.  539,  the 
supreme  court  of  the  United  States  re- 
viewed the  case  of  Hawkins  v.  Carroll  Co., 
and  dissented  from  and  overruled  it.  The 
constitution  of  Mississippi  contained  a 
provision  that  the  legislature  should  au- 
thorize no  county  to  aid  any  railroad  com- 
pany "unless  two-thirds  of  tbe  qualified 
voters  of  such  county,  *  *  *  at  a  spe- 
cial eleetion  or  regular  electfou  to  be  held 
therein,  shall  assent  thereto;"  and  this 
language  the  court,  in  Carroll  Co.  v.  Smith, 
held  to  mean  two-thirds  of  the  qualified 
voters  present  and  voting  at  the  election 
In  favor  of  the  proposition,  as  determined 
by  tbe  official  return  ol  tbe  result,  saying : 
"In  that  connection  a  voter  Is  one  who 
votes;  not  one  who,  although  qualified 
to  "vote,  does  not  vote. "  This  decision  of 
the  supreme  court  but  followed  its  earlier 
decisions  In  similar  cases,  viz. :  St.  Joseph 
Tp.  V.  Rogers,  16  Wall.  644,  and  County  of 
Cass  V.  Johnston,  95  U.  S.  S60.  In  the  last- 
named  case  the  constitution  of  Missouri 
prohibited  townships  from  aldlngrallroad 
companies  "unless  two-thirds  of  the  qnall* 
fled  voters  of  the  •  •  *  town,  at  a  reg- 
ular or  special  election  to  be  held  therein, 
shall  assent  thereto."  which  is  Identically 
tbe  same  language,  slightly  transposed, 
as  that  of  the  Mississippi  constitution, 
above  quoted.  But  what  was  known  as 
the  "Township  Aid  Act**  of  Missouri,  ap- 
proved March  23,  1868,  authorized  t-own- 
ships  to  subscribe  to  the  capital  stock  <»f 
railroad  companies  "  whenever  two-thirds 
of  the  qualified  voters  of  the  township  vot- 
ing at  an  election  called  for  that  purpose 
shall  vote  in  favor  of  the  subscription 
and  it  will  be  noted  that  the  language  of 
this  township  aid  act—"  voters  of  the 
township  voting"— Is  precisely  the  same 
as  that  of  our  constitution — "voters 
therein  voting. "  In  that  case  the  parties 
and  the  court  agreed  in  construing  the 
meaning  of  the  legislative  provision  to 
be  wliat  we  hold  it  to  be  here, — that  the 
majority  meant  was  a  majority  of  those 
who  voted;  but  the  defendant  In  error 
contended  that  the  constitutional  provis- 
ion required  a  majority  of  all  the  quali- 
fied voters  of  tbe  township,  but  not  suc- 
cessfully, for  the  court  construed  the  con- 
stitution and  the  act  to  mean  the  same 
thing,  and  said  that  any  other  construc- 
tion would  beproductiveol  tbegreatest  in- 
con  venlence,  and  ought  uotto  be  adopted, 
unless  the  legislative  will  to  that  effect 
was  clearly  exprtrssed.  In  McCrary,  Elect. 
(3d  Ed.)  $173. the  general  rule  Is  laid  down 
thus:  "Where  a  statute  requires  a  ques- 
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tlon  to  be  decidRd  •  •  *  by  the  votes 
of  the  majority  ot  the  voters  ol  a  coanty, 
thiadoes  not  reqalre  that  a  majority  ol  all 
perRonain  the  coanty  entitled  to  rote  shall 
actually  vote  afHrmattvely,  but  only  that 
the  result  shall  be  decided  by  a  majority 
of  the  voters.  ** 

The  plaintlft,  by  two  insafflcient  para- 
graphs ot  his  complaint,  attempted  to  set 
forth  a  second  cause  of  action.  alte^DK 
that  the  city  of  Seattle  was  Indebted  In 
about  the  sum  of  f400,000>  vrhich  was 
¥159,746.50  in  excess  of  the  indebtedness  al- 
lowed to  be  iDcnrrad  by  law,  and  which 
excess  was  contracted  since ttaeact  of  Feb- 
ruary 26. 1S90,  validating  certain  munici- 
pal indebtedness,  without  the  assent  ot 
three-fifths  of  the  voters  of  the  city.  And 
he  further  alleged  that  the  city  was  at- 
tempting to  fund  the  said  excess  without 
a  vote,  and  that  it  would  do  so  unless 
restrained.  His  application  for  an  iujunc- 
tlon  upon  this  statement  ot  tacts  was  re- 
fused, and,  we  think,  rightly.  The  com- 
plaint was  too  vague,  containing,  as  it 
did,  no  statement  ot  any  tnct  on  the  part 
of  the  city's  representatives  threatening 
the  alleged  funding.  At  the  hearing  in 
this  court  the  parties,  by  agi-eemeut, 
sought  to  amend  the  pleading,  and  ob- 
tain a  construction  ol  the  statute  above 
mentioned ;  bat  we  must  decline  to  permit 
the  amendment,  as,  in  our  view,  It  does 
not  come  within  the  rules  which  allow 
amendments  in  this  court.  We  hqve 
looked  into  the  proposed  pleading,  how- 
ever, and  find  It  open  to  the  same  ob- 
jection as  its  original,  vIk.,  that  it  shows 
no  acts  going  to  constitute  an  invasion  of 
tlie  limits  set  up  by  the  funding  act,  or  a 
threat  to  Invade  the  same.  In  short,  it 
discloses  no  i*eal  controversy,  such  as  ap- 
pears in  the  first  cause  of  action.  The 
tblDKH  feared  may  be  done  or  attempted, 
and  they  may  never  be.  When  some  step 
in  their  direction  Is  taken  it  will  be  time 
enough  to  appeal  to  tbe  courts.  Upon  all 
grounds,  therefore,  the  action  ot  tbe  court 
below  In  sustaining  ths  demurrer  to  the 
complaint  should  be  sustained,  and  its 
Judgment  affirmed,  and  It  is  so  ordered ; 
costs  to  tbe  appellee. 

Andebb,  C.  J.,  and  Hoyt.  Scott,  and 
Dunbar,  JJ.,  concur. 

(1  Wash.  St.  !05)  " 

Statb  ex  rel.  Bakbb  v.  Snozmsrabs  et  at. 

(Supreme  Court  of  Wcuhlaigton.  Aag.  8,  1890.) 

Appeal  from  superior  court,  Clark  county. 
D.  P.  Balla/fd  and  J.  W.  Metcalf,  tor  appel- 
lant  A-  L.  MUler,  for  appellees. 

Stilbs,  J.  The  matter  at  Issue  in  this  case 
was  the  samn  as  that  In  Metcalf  v.  City  of  Seat- 
tle, ante,  1010,  (decided  at  this  special  session  of 
the  court, )  there  being  but  one  auestf on  to  be 
pasited  ui>on,  however,  viz.,  that  whether  the 
uiajority  required  to  autborize  the  officials  of  a 
county  to  issue  bonds  to  build  a  court-house  must 
be  tbree-tiftbs  of  all  the  voters  of  the  county,  or 
three-fifths  of  those  voting.  The  action  of  the 
court  below  was  tbe  same  as  that  of  the  superior 
court  of  King  county,  and  the  judgment  here 
must  be  the  same  as  in  Metcalf  v.  City  of  Seattle, 
for  the  reasons  fully  given  in  that  case.  Judg- 
ment afUrmed,  with  costs  to  the  appellee. 

AxDBRs,  C.  J.,  and  tScorr,  Ddnbae,  and  Hoit, 
JJ.,  concur. 


a  wa*.  8t  am 

Ybblbb  et  al.  ▼.  City  op  Sbattu  et  ml. 

{Supreme  Cowrt  ofWoBMngUm.   Sept.  17,  1890. ) 
MomoiPAi.  CoaPOBA.Tioi<3— Watbb  akd  Seweraoe  ' 

SraTSHS— BCiDB. 

1.  The  charter  of  the  city  of  Seattle,  {  13, 
(Acts  Wash.  1886,  p.  244,)  which  requires  a  prop- 
osition for  the  erection  of  water  works  to  be  sab- 
mitted  to  the  voters  of  the  city  "at  a  general 
election,"  does  not  apply  to  water- works  con- 
structed under  the  aotiionty  of  Acts  Wash.  Feb. 
26,  1890,  and  March  20,  1890,  which  empower 
cities  generally  to  construct  and  maintain  water, 
light,  and  sewerage  systems,  with  the  proceeds  of 
long-time  bonds,  to  be  iasaed  with  tbe  assent  of 
three-fifths  of  the  voters  voting  at  "a  special 
eleotJon;"  and  hence  the  proDoaluoa  for  such  a 
sjstam  need  iiot  be  sabmitted  at  a  general  eleo- 
uon. 

2.  Though  water-works,  sewora,  and  ligtat 
plants  are  not  commonlyepoken  of  as  "internal  un- 
prorementa,"  yet  Act  Wash.  March  1890,  en- 
titled "An  act  anthorizing  oitles  and  towns  to 
coDstmct  internal  improvements, "  under  which 
the  legislature  empowers  cities  to  construct 
water,  light,  and  sewerage  systems,  does  not 
violate  Const.  Wash,  art  2,  $  19,  which  reqairew 
the  subject  of  an  act  to  be  expressed  in  its  title. 

a.  Act  Wash.  March  2(L  itdW,  whldi  author- 
izes the  council  of  a  city,  by  ordinance,  to  sub- 
mit to  tbe  voters  a  plan  for  the  constnictloo  of 
water,  light,  and  sewerage  systems,  "either  or 
both,"  clearly  authorizes  an  ordinance  on  these 
subjects  to  be  either  single,  double,  or  triple; 
and  hence  It  suspends  the  restriction  imposed  by 
tbe  tAtj  charter  of  Seattle,  %  78.  that  "no  ordf- 
nanoe  shall  contain  more  tbao  one  subject,  which 
shall  be  clearly  expressed  in  its  title. " 

4.  The  record  of  an  ordinance  was  made  by 
the  city  clerk  from  a  correctly  printed  copy,  the 
original  having  been  lost.  Subsequently  the  city 
attorney  undertook  to  prepare  a  substitute  for 
the  original,  but  by  mistake  be  worded  it  differ- 
ently in  some  particulars.  Tills  substituted  oopy 
was  signed  by  the  mayor  and  olerk,  and  plaroea 
on  file  in  the  latter's  olSce.  Afterwards  an  as- 
sistant olerk,  without  authority  from  any  one, 
erased  and  interlined  tbe  recorded  ordinance  to 
make  it  otmform  to  the  substituted  copy.  Held, 
that  showing  these  facts  was  not  the  impeach- 
ment of  a  record,  and  that  the  ordinance,  as 
originally  recorded  by  the  clerk,  before  the  eras- 
ures and  interlineations  were  made,  was  the  true 
M?dinanoe. 

5.  Onder  an  ordinance  authorizing  the  oon- 
struction  of  a  water  and  sewerage  systfun,  "il 
three-fifths  of  thevoters  of  said  citysball  at  said 
election  vote"  in  its  favor,  a  three-fifths  major- 
ity of  those  actually  voting  on  the  proposition  iv. 
all  that  is  necessary,  and  not  tbroe-flflhs  of  the 
persons  who  may  be  entitled  to  a  vote. 

6.  Act  Wash.  March  98,  1880,  pccrriAm  that 
before  a  proposition  for  the  oonstruotionM  vrater, 
light,  or  sewerage  systems  shall  be  submitted  to 
tbe  votes  of  the  electors,  the  plan  of  operation 
shall  be  adopted,  and  tbe  probable  cost  estimat- 
ed, and  certified  to  by  tbe  council  in  tbe  form  of 
an  ordinance.  Held,  that  the  city  couocil  can 
lawfullysubmltto  vote  only  those  matters  directed 
to  be  submitted  by  tbe  legislature,  and  that  the 
rate  of  interest  that  tbe  bonds  shall  bear,  their 
sale  at  par,  and  the  place  of  payment,  need  not  be 
submitted  to  the  electors. 

7.  The  fact  that  the  ordinance  sabmitted  to- 
the  voters  fixed  the  rate  of  interest  for  the  bonds, 
and  their  place  of  payment,  and  inuvlded  for 
their  sale  at  par.  does  not  form  an  unchangeable 
rule  under  whicn  the  council  must  negotiate  the 
bonds;  and  the  actual  negotiation  of  the  bonds 
at  a  higher  rate  of  interest  than  provided  tor  in 
the  ordinance  will  not  be  restrained  at  the  suit 
of  a  tax-payer,  where  the  mayor  and  oouncil  have 
acted  in  good  faith,  and  have  been  unable  to  ne- 
gotiate them  at  the  rate  originally  fixed. 

8.  Where  the  bonds  were  not  negotiated  until 
some  months  after  the  day  of  their  dat&  an  agree- 
ment  under  which  the  purchaser  is  entitled  to  in- 
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terwt  for  tb«  entire  term  for  which  they  hare  to 
nm  U  not  a  rlolAtion  <tf  Act  Wash.  Hacoh  S9, 
1890,  which  raqtiiiw  the  houdi  to  '*bear  th»  date 
of  their  Issue. " 

0.  Aot  Wash.  Uaroh  jSe,  1890,  which  requires 
•Qoh  bonds  to  be  signed  by  the  mayor  of  the  oil?. 
Is  sufficiently  compiled  with  by  the  signature  of 
the  bonds  by  the  person  ocaapyiog  the  oOloe  at 
the  date  of  their  negotiation  and  delivery,  though 
he  was  elected  after  the  day  of  their  date. 

Appeal  from  superior  coartr  King  conn- 

Action  by  H.  L.  Yeeler  and  others 
asatnst  the  city  o(  Seattle  and  others  to 
enjoin  the  nesotiatlon  of  the  city's  bonds. 
From  a  ludgmeot  for  the  defendant,  com* 
plafbant  appeals.  For  the  statutes  in- 
Tolred  In  this  case,  see  Metcalf  v.  City  o( 
Seattle,  ante,  1010. 

Preatoo,  Albertson  &  Doowortb,  for  ap- 
pellants.  TbomaB  B.  Shepardt  for  appel- 

8TILBB,  J.  In  this  appeal  the  matter  of 
the  Issuance  of  the  same  bonds  which 
were  the  subject-matter  of  the  recent  case 
of  Metcalf  t.  City  ol  Seattle,  ante,  1010, 
was  again  in  controrersy,  the  appellants 
seeking  to  enjoin  the  sale  of  the  bonds  to 
purchasers  approved  by  the  city  council  of 
the  city  ol  SeattlCi  upon  the  several 
grounds  which  will  be  stated  and  dls- 
cuHsed  In  order. 

1.  Appellants  maintain  that  inasmuch  as 
section  12  of  the  act  incorporating  thecity 
of  Seattle  (Acts  1X86,  p.  244)  grants  power 
to  that  city  to  erect  and  maintain  water- 
works, provided  that  no  such  works 
should  be  erected  **  uutll  a  majority  of  the 
votei-8  of  the  city,  at  a  general  election  of 
the  city,  shall  vote  upon  the  same,"  the 
special  election  of  June  4, 18U0.  was  an  In- 
valid election;  their  contention  bedng  that 
since  the  act  of  February  26, 1890,  contains 
no  authority  to  erect  water-works,  and 
the  act  of  March  26,  iNdO,  has  no  clause  re- 
pealing conflicting  laws,  this  require- 
ment of  submission  at  a  general  election 
still  stands  as  the  law  of  that  corpora- 
tion. But  even  were  we  to  hold  that 
there  had  not  been  a  repeal  of  the  quoted 
part  of  section  12  of  the  act  of  1S8G.  by  rea- 
son of  the  rule  that  special  acts  ol  this 
class  are  not  to  he  taken  aa  repealed  by 
general  acts  unless  the  Intent  to  repeal  Is 
plainly  apparent,  it  is  equally  apparent 
that  the  act  of  1886  did  not  provide  for  the 
erection  of  water-works  and  the  construc- 
tion of  sewers  with  the  proceeds  of  long- 
time bonds,  whU'b  the  acts  of  February  26 
and  March  2U.  Iis90,  do.  Thus  a  new  and 
distinct  power  Is  conferred  by  a  method, 
the  main  aud  most  beneflcial  feature  of 
which  is  the  relief  of  the  present  genera- 
tion of  tax-payers  from  excessive  assess- 
ments to  pay  cash  torsur.b  public  Improve- 
ments; and  whenever  that  feature  is 
sought  to  be  availed  of,  as  it  was  in  this 
Instance, all  the  safeguards  accorapanytng 
It  must  be  adopted.  One  of  these  is  the 
■pecial  election,  aud  there  was  therefore 
no  error  In  the  proceedings  on  that  score. 

2.  It  Is  objected  that  the  act  of  March 
^th  Is  Invalid,  because  the  subject  is  not 
expressed  In  the  title.  Const,  art.  2,  §  19. 
The  title  Is  "An  act  authorizing  cities  and 
"towns  to  construct  Internal  Improve- 
ments, and  to  issue  bonds  therefor,  aud 


declaring  an  emergency, "  and  the  criticism 
is  that  although  there  im  a  subject  «c- 
pressed,  it  is  not  the  subject  treated  ot  In 
the  body  of  the  act,  since  water-works, 
sewers,  and  artificial  light  plants  are  not 
:* internal  improvements"  within  the  ordi- 
nary meaning  ot  the  phrase.  Perhaps 
this  Is  an  original  use  of  the  term  "inter- 
nal improTements. "  It  has  certainly  not 
been  commonly  applied  to  the  improve- 
ments supposed  to  be  made  by  cities  for 
the  benefit  of  their  inhabitants,  but  has 
been  employed  more  grandiloquently  In 
reference  to  the  improvement  of  highways 
and  channels  of  travel  and  commerce  tn 
the  statutes  of  congress  and  the  state  leg- 
islatures. And  yet  when  under  it  our  leg- 
islature particularizes  water-works,  sew- 
ers, and  light  plants,  which  certainly  are 
in  tact  Internal  improvements,  relatively 
to  the  cities  of  the  state,  we  do  not  deem 
the  verbal  criticism  of  sufficient  weight  to 
set  aside  the  act.  The  cases  cited  (Rail- 
way Co.  T.  Coltax  Co.,  4  Neb.  451),  aud 
Dawson  Co.  v.  McNamar,  10  Neb.  276. 4  N. 
W.  Rep.  901)  are  not  In  point,  since  these 
were  Instances  of  the  issuance  of  bonils  (or 
purposes  not  particularized  in  the  statute, 
which  was  a  general  oneauthorlzlngcoon- 
ties  to  issue  bonds  In  aid  of  railroad  and 
other  Internal  Improvements 

S.  The  act  ot  1886,  §  78,  contains  the  us- 
ual restriction  that  "no  ordinance  shall 
contain  more  than  one  subject,  which 
sbtill  be  clearly  expressed  In  Its  title;" 
wherefore  it  is  asserted  that  ordinance 
No.  1343  was  void,  because  both  in  Its  title 
and  in  the  subject  treated  of  itwasdouble. 
in  that  it  provided  for  both  water-works 
and  sewers;  and,  in  so  tar  as  the  double 
subject  la  concerned,  our  Judgment  is  with 
the  appellants,  for  both  in  the  constitu- 
tion and  the  statute  water-works  and 
sewers  are  distinct  things;  and  It  would 
probably  be  better  that  in  all  cases  prop- 
ositions for  either  of  these  improvements, 
as  well  as  for  lighting  systems,  should  be 
submitted  either  at  separate  elections,  or 
separately  at  the  same  election,  so  that 
the  voters  might  be  free  to  adopt  one  sys- 
tem without  being  forced  thereby  to 
adopt  the  other,  or  to  reject  one  without 
losing  the  other.  But  the  restrictive 
clause  of  section  78  ot  the  act  ot  1886  has 
no  effect  upon  that  portion  of  the  act  of 
March  26,  ISUO,  which  provides  for  sub- 
mitting propositions  to  the  voters  of  cit- 
ies, since  the  latter  act,  by  its  own  terms, 
contained  tn  section  2,  suspends  the  re- 
striction. Section  2  says :  **  Whenever  the 
city  council  or  board  ot  trustees  of  any 
such  city  or  town  shall  deem  it  advisable 
that  the  city  or  town,  of  which  they  are 
such  officers,  shall  exercise  the  authority 
hereby  conferred  upon  them  in  relation  to 
either  or  both  such  water-works  or  sys- 
tem of  sewerage  or  plant  or  works  for 
lighting  purposes,  the  corporation'  shall 
provide  therefor  by  ordinance,"  etc.  This 
Is  a  general  law  applicable  to  all  incorpo- 
rated cities  and  towns,  and  Is  to  be  exe- 
cuted in  the  same  manner  wherever  It  Is 
made  use  of.  It  has  become  a  part  of  the 
charter  of  each  city  and  town,  and  on  thin 
subject  clearly  authorises  ordinances  to  be 
either  single,  double,  or  triple. 

4.  The  next  propositics  In  the  ease  em- 
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bracee  «jut«tlone  of  mixed  law  and  fact. 
The  coniplaiut  allesed  that  the  ordinance 
had  never  been  published  as  required  by 
flection  79  of  tUe  charter.  (Act  1880;)  but  It 
waa  admitted  at  the  hearloK  that  a  pub* 
licatlon  bad  been  made,  excepting  that, 
whereas  section  6  of  the  ordinance  adopt- 
ed by  the  council  an^  approved  by  the 
mayor,  as  appeared  from  the  clerk's  ottl- 
clal  record,  had  provided  that  the  pro- 
posed works  should  be  entered  upon  "If 
three-fifths  of  the  qualified  voters  of  said 
city  ol  Seattle  voting  at  said  election  vote 
iu  (avor  nf  authorising"  the  same,  on  the 
other  band  the  attempted  publication 
had  represented  section  6  as  (Conditioned 
that  "if  three-fifths  of  the  voters  of  said 
city  of  Seattle  shall,  at  said  election,  vote 
in  favor  of  authoriEing"  the  same.  The 
answer  alleged,  and  the  court  below,  over 
appellant's  objection.  i)ermltted  the  ap- 
pellee to  show,  that  the  ordinance  was 
passed  and  approved  in  tbe  words  o(  sec- 
tion 6,  as  admitted  to  have  been  pub* 
lished.  but  that  through  haste  In  procur- 
ing publication  the  city  clerk  had  permit- 
ted the  printer  to  take  the  original  sheets 
of  the  ordinance  to  be  used  a«  copy  for 
the  newspaper  type-setters  before  the  or- 
dinance had  been  copied  Into  tbe  record 
book;  that  the  printer  had  separated  tbe 
sheets,  perhaps  cut  them  up,  and  ultimate- 
ly lost  them ;  that  the  clerk  bad  preserved 
one  of  the  newspaper  copies,  as  officially 
published,  and  from  that  made  his  copy 
In  the  ordinance  record  book;  that  some 
time  after  this,  tlirough  the  frequency  of 
calls  for  the  original  ordinance  by  third 
persons,  the  attention  of  the  moyor  and 
city  attorney  was  drawn  to  the  fart  that 
It  had  been  lost,  and  the  city  attorney 
undertook  to  make  a  substitute  original 
copy,  which  woe  to  be  signed  by  the  may- 
or and  clerk,  dated  and  flle<l  as  of  thedate 
of  the  original,  and  to  be,  to  all  appear- 
ances, the  original  itself ;  that  the  city  at- 
toney  mistook  a  prepared  draft  for  an  or- 
dinance which  he  had  In  his  office  lor  a 
verbatim  copy  of  the  one  adopted,  and 
prepared  his  substituted  copy  from  that, 
instead  of  from  a  printed  copy ;  that  this 
substitute,  containing  the  variations  not- 
ed, was  signed  by  the  mayor  and  clerk, 
and  dated  and  filed  as  proposed,  and  was 
for  some  time  treated  as  tlip  true  ori^nal : 
and  that  an  awlstant  In  the  office  of  the 
clerk,  after  the  snbstltate  copy  had  been 
deposited  in  tbe  files  of  the  clerk's  office, 
noticed  the  discrepancy  between  it  and 
tbe  recorded  ordinance,  and  without  au- 
thority or  instruction  from  any  one  In- 
terlined in  therecord  the  word  "qualified," 
and  erased  the  word  "shall."  and  inter- 
lined the  word  "voting"  In  Its  place. 
The  appellants'  objection  to  proof  of 
these  farts  was  on  the  ground  that  the 
record  of  the  ordinance  cnuld  not  be  col- 
laterally impeached.  Dill.  Mun.  Corp.  §§ 
297-299.  But  we  hold  that  this  was  not 
a  case  of  the  Impeachment  of  a  record,  but 
merely  to  determine  what  was  the  record. 
The  substitute  copy  made  by  the  city  at- 
torney was  certainly  not  a  record;  and 
no  more  were  tbe  Interlineations  and  the 
erasure  made  by  the  unauthorized  aKsist- 
ant  clerk  a  part  of  a  record.  The  testi- 
mony w^ent  to  show  these  facts,  and  to 


establish  what  was  the  true  record,  vin., 
the  ordinance  as  copied  into  the  record 
book,  by  the  clerk,  from  the  printed  copy, 
before  the  erasure  and  interllneatluns 
were  made;  and  this.  In  our  Judf^nientt 
was  entirely  competent. 

This  leaves  the  ordinance  reading:  "If 
three-fifths  of  the  voters  of  said  city  o( 
Seattle  shall  at  said  election  vote  in  favor 
of  authorizing,"  etc.,  wiilch  It  will  be  ob- 
served is  not  the  language  of  it  as  present- 
ed in  Metcalf  v.  City  of  Seattle,  ante,  1010. 
Appellants  therefore  confidently  claim  that 
since  It  Is  admitted  that  there  were  over 
4,000  persons  In  Seattle  entitled  to  rute  on 
the  4th  day  of  June.  1800,  and  leBa  than 
800  did  in  fact  vote,  the  authority  to  bond 
the  city  for  water-works  and  sewers  was 
not  granted.  But  under  our  construction 
of  the  wonl"  voter  "In  Metcalf  v.  City  of  Se- 
attle and  the  authoritlcH  thereclted.  wesee 
nodinerencewhatever  in  meaning  betwem 
"K  three-fifths  of  the  voters  shall  vote" 
and  "If  three-fifths  of  the  qualified  voters 
voting  vote. "  The  word  ■*  qualified  "  adds 
nothing.  Every  voterls  a  "qualified  "vot- 
er; and  if  a  voter  Is  one  who  votes,  then, 
at  an  election,  he  is  a  "voter  rating. "  It 
was  competent  tor  the  city  of  Seattle  to 
be  mnre  particular  than  the  statute,  and 
provide  that,  before  the  proposition  for 
public  water-works  and  sewers  pass.it 
should  be  authorized  by  tbe  affirmative 
vote  of  a  majority  of  all  the  persons  enti- 
tled to  vote;  but  unless  it  has  done  so  in 
clear  and  Indisputable  language  It  should 
be  taken  to  have  accepted  the  act  of 
March  26th  as  the  legislature  enacted  it; 
and.  in  view  of  the  eagemesH  with  which 
tbe  legislative  body  of  the  city  have  pnr- 
sued  tbe  m.ntter,  we  deem  It  not  likely 
that  It  would  seek  to  make  the  way  to 
tbe  issuance  of  these  bonds  more  difficult 
than  was  necessary  under  the  law. 

5.  The  ordinance,  in  addition  to  the  sys- 
tems of  water-works  andsewera  set  forth, 
declared  the  probable  cost,  and  proposed 
the  issue  of  bonds  tor  f955.000.  This  was 
required  by  section  2  of  the  act  of  March 
2fith.  But  the  ordinance  went  much  fur- 
ther, and  enacted  many  other  things  not 
necessary  to  it  as  acomplete  ordinance  for 
submission.  The  place  of  payment  was 
fixed  at  the  office  of  the  city  tivasurer.  the 
rate  nf  interest  was  made  6  per  cent.,  and 
it  was  ordered  that  the  bonds  be  dlspocwd 
of  at  not  less  than  par.  Now  it  is  con- 
tended by  appellants  that  every  feature  of 
the  ordinance,  by  its  submission  to  the 
voters,  became  a  condition  precedent  to 
the  lawful  issue  of  tbe  bonds  under  tbe  au- 
thority conferred  by  the  result  of  the  elec- 
tion. Were  this  point  held  good,  ft  will 
be  seen  that  the  whole  scheme  would  be 
very  effectually  blocked,  for  the  present  at 
least.  It  appears  that  In  accordance  with 
the  authority  contained  in  the  ordinance 
the  mayor  and  tbe  finance  committee  uf 
the  council,  as  soon  as  the  election  of  June 
4th  had  rntified  the  action  of  the  council, 
prepared  to  have  the  bonds  lithographed, 
and  advertised  them  for  aale  as  bunds  of 
date  July  1, 1890,  running  20  years,  at  5  per 
cent.,  Interest  on  the  first  coupon  froni 
Julylstto  delivery  to  be  deducted.  The 
tini?  set  for  rect^lving  bids  was  July  8, 
1890;  but  neither  at  that  time  nor  at  any 
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BobBeqnent  date  eoold  any  person  be 

foand  to  take  tbe  bonde  on  the  ternie 
offered,  the  rate  of  Interest  belne  lower 
tlian  tliemarKetcommanded  for  that  class 
of  Becurttles.  On  tbe  l»th  of  AuKust,  how- 
ever, one  N.  W.  Halsey,  who  was  In  the 
employ  of  the  firm  ol  N.  W.  Harris  ft  Co., 
offered  on  behalf  of  Harris  ft  Co.  to  pat^ 
chase  the  whole  issue  of  bonds,  prorlding 
that  terms  could  be  made  so  that,  in 
effect,  the  rate  of  interest  could  be  raised 
to  about  5^  per  cent.  The  experience  of 
the  majorand  flnauce  committeehad  con- 
Tlnced  t}iem  and  the  couucll  that  a  5  per 
cent,  bond  could  not  be  negotiated  at  par, 
and  they  were  willing  to  accept  the  offer 
ol  Harrui  ft  Co.  Bat  both  parties  to  tbe 
transaction  were  fearful  that  the  provis- 
ions of  the  ordinance  were  binding  upon 
all  action  talten  In  fnrtherance  of  the  Issue 
of  these  bonds,  and  they  therefore  resorted 
to  a  series  of  clumsy  flctions  to  avoid  tbe 
effeot  of  the  requirements  as  to  rate  of  In- 
terest and  selllnfc  at  par,  tbe  excuse  on  the 
part  of  the  city  offlctale  being  the  pressing 
need  of  the  people  for  a  larger  supply  of 
water  and  better  sewerage,  the  delay  and 
expense  of  another  election,  and  the  tact 
that  the  credit  of  the  city  had  already  been 
pleilged  to  a  large  amount  for  water 
machinery  on  the  faith  that  the  proceeds 
of  tbeee  bonde  would  belmmediately  avail- 
able. Harris  ft  Co.  offered  to  take  the  en- 
tire issue  of  $955,000,  paying  $350,000  cash, 
$50,000  October  let,  $50,000  November  let, 
and  $505,000  after  January  1,  1891,  In  In- 
stallments of  not  less  than  $10,000,  nor 
more  than  $50,000,  as  tbe  funds  should  be 
actually  needed  by  tbe  c^ty  in  paying  for 
watw  and  sewerage  work  on  estimates  to 
be  fumlBhed  by  the  en^neers  in  rharge, 
with  15  days*  notice  of  a  call  for  each  In- 
stallment i  all  Interest  coupons  from  the 
date  of  the  bonds.  July  1, 1890,  to  remain 
attached  to  the  bonds  uncanceled.  They 
farther  required  that  a  coromlHSlon  of  2 

gT  cent,  of  $955,000  be  forthwith  paid  to 
alsey  In  a  warrant  on  the  general  fund 
ot  the  city,  and  that  a  warrant  of  the  city 
of  Seattle  for  $19,000  be  accepted  as  part 
O'  the  first  payment  of  $350,000,  to  be  made 
by  them.  The  place  ot  payment  was  to 
be  changed  to  some  national  bank  In  the 
city  of  New  York.  We  agree  with  tbe  ap- 
pellants that  all  of  this  raanenvering  was 
simply  a  scheme  to  give  the  bonds  to  Har- 
rl8  &  Co.  at  a  discount,  and  the  appellee 
substantlelly  concedes  such  to  he  the  fact. 
In  the  flrst  place,  the  commission  to  Hal- 
eey,  who  was  the  authorized  agent  of 
Harris  &  Co.,  was  a  rebate  to  the  purchas- 
ers of  ¥1 9,000  from  the  face  of  the  first  $850,- 
000;  and,  secondly,  the  retention  of  all 
coupons  was  an  advance  payment  of  In- 
terest to  the  extent  ot  some  $43,000  for  a 
period  during  which  Harris  &  Co.  would 
still  retain  the  purchase  money,  and  have 
the  full  use  of  It;  so  that  the  effect  would 
he  that  the  city  of  Seattle,  In  20  years, 
would  pay  about  $62,000  more  for  the  use 
uf  the  money  than  It  would  bed  the  bonds 
been  sold  in  strict  accord  with  tbe  terms 
of  the  ordinance.  This,  doubtless,  was 
the  moving  cause  of  tbe  appellants*  suit, 
and  is  the  most  strongly  urged  of  all  their 
grounds  of  complaint.  Tlie  council,  by 
ordinance^  to  tbe  formality  of  which  no 


objection  Is  raised,  accepted  the  proposi- 
tion of  Harris  &  Co., caused  a  warrant  for 
$10,000  to  be  drawn  on  the  general  fund  In 
favor  of  Halsey,  (which  was  Immediately 
Indorsed  to  Harris  &  Co.,  and  by  them, 
through  Halsey,  turned  in  on  their  first 
payment,)  and  were  procoediug  to  tlie  ex- 
ecution ot  the  bonds  when  this  action  de- 
layed all  further  steps.  Unless  we  hold 
that  this  change  of  plan  by  the  council 
was  not  expressly  or  impliedly  forbidden 
by  the  law  governing  their  action,  the  In- 
junction asked  should  begranted.  Wo  ob- 
serve, at  the  outRctof  this  part  of  thecase, 
that  no  fraud  whatever  Is  alleged  against 
the  council,  or  any  ot  Its  members ;  nor 
was  there  any  attempt  to  avoid  tbe  effect 
of  any  part  of  the  statute,  unless  It  be 
what  la  claimed  to  be  Its  unwritten  part, 
binding  the  council  to  erery  provision  of 
ordinance  No.  1343.  Municipal  corpora- 
tions are  almost  invariably  invested  with 
the  power  to  borrow  money.  Very  emi- 
nent Jurists  have  maintained  that  this 
power  was  Inherent  with  the  Idea  of  a  cor- 
poration, and  needed  not  to  be  granted 
specially.  But  the  rule  is  settled  other- 
wise, and  now,  aside  from  constitutional 
and  statutory  limitations,  courts  demand 
some  charter  provisions  on  this  subject 
before  they  will  recognize  Indebtedness  of 
this  kind.  The  power  to  become  indebted 
being  made  apparent,  however,court8  are 
liberal  iu  their  construction  of  statutes 
and  constitutional  provisions  couched  iu 
general  language,  so  long  as  the  purposes 
for  which  indebtedness  is  created  are  clear- 
ly seen  to  be  municipal  in  their  character. 
Tbe  standard  for  a  county  Is.  however, 
measared  by  tbe  objects  of  Its  incorpora- 
tion, that  of  a  school-district  by  an  en- 
tirely differeut  set  of  objects,  and  that  of  a 
city  or  town  by  tbe  peculiar  and  Infinitely 
varied  neeils  of  their  inhabitants,  circuiu- 
scrihed  by  reasonable  bounds.  TTsually  the 
wisdom  of  incurring  debt  by  these  corpo- 
rations Is  delegated  to  the  legislative  au- 
thority ot  each,  though  there  have  twon 
exceptions  in  which  corporations  have 
been  required  by  the  legislature  to  Issue 
bonds  for  purposes  foreign  to  their  organ- 
ization, and  there  is  a  numerous  class  of 
Instances  In  which  It  Is  common  to  submit 
propositions  to  the  electors  of  tbecorj>o- 
ration,  and  thus  delegate  to  the  body  ol 
the  people  the  power  to  say  whether  a 
debt  shall  be  Incurred  or  not.  This  latter 
class,  however.  Is  generally  limited  to 
cases  where  the  object  to  be  pr<>raoted  Is 
not  within  the  purview  of  legitimate  cor- 
porate purposes,  though  It  Is  ot  a  qmisl 
public  nature.  Our  constitution.  In  the 
most  positive  terms,.haB  cut  off  from  ev- 
ery municipal  corporation  every  subject  ot 
expense  and  Indebtedness  excepting  those 
which  are  within  the  legitimate  Intend- 
ment of  Its  organization;  and  so  far  as 
cities  are  concerned,  it  has  gone  to  the  ex- 
treme of  restriction  by  fixing  the  1)^  per 
cent,  limit,  beyond  which  tbe  legislative 
bodies  of  those  corporations  cannot  incur 
valid  Indebtedness  without  the  assent  of 
their  constituents.  The  act  of  February 
26,  1890.  undertakes  to  confer  upon  exist- 
ing cities  the  nower  to  become  indebted 
up  to  the  limit  prescribed  bysection  6, art. 
8,  of  the  constitution;  and  upon  examina- 
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tint)  we  find  that  and]  the  5  per  rent,  limit 
iB  i-eaclied  the  coancll  have  delegated  to 
them  the  whole  matter  of  how,  and  for 
bow  long,  and  at  what  rate  of  Interest, 
loans  ehall  be  negotiated,  and  all  of  the 
details;  and  this  Is  with  reason,  since 
these  are  business  corporations,  actln^^. 
as  a  general  role,  only  through  their  legiS' 
letlve  bead,  and  It  Is  not  practicable  to 
submit  details  to  the  body  of  voting  In- 
habitants. True,  when  1%  per  cent,  has 
been  reached,  the  people  mnet  becoiMaltefl 
as  to  further  borrowing  of  money  or  con- 
tracting Indebtedness,  bat  the  method  and 
other  details  are  entirely  left  to  the  coun- 
cil, unlras  water-works,  sewers,  or  light 
plants  are  contemplated,  when  the  act  of 
March  26th  makes  some  modiflcatlona. 
Now  the  power  is  thus  delegated  to  the 
municipal  legislature,  with  the  assent 
given,  to  proceed  and  "borrow  money** 
or  "contract  Indebtedness,"  It  being  the 
sole  Judge  of  the  proper  method,  whether 
by  bonds  or  warrants  or  open  account, 
confidence  being  reposed  In  the  wisdom 
and  honor  of  Its  members  that  they  will 
act  for  the  best  interest  of  the  community, 
No  citizen  or  tax-payw  can  question,  in 
the  courts,  the  ancorrupted  action  uf  bis 
city  council  in  these  particulars,  as  no 
stockholder  can  dispute  the  doings  of  the 
board  uf  directors  of  a  private  corporation 
of  which  be  holds  stock,  in  the  absence  of 
fraud.  Nor  does  the  law  permit  the  coun- 
cil of  a  city  to  delegate  to  the  popular 
vote  the  determination  of  any  matter  be* 
tore  It  unless  the  right  to  so  delegate  It 
has  been  expressly  conferred  orenjolned  by 
statute.  Ministerial  agents,  with  certain 
limited  discretion.  It  may  appoint,  but 
that  is  aU.  Now,  turning  to  the  act  uf 
March  2Uth,  we  And  that  the  letclslature 
saw  fit  to  enlarge  somewhat  on  the  re- 
quirement that  the  assent  of  voters  should 
be  secured  to  the  proposition  to  borrow 
money  or  become  Indebted  tor  water- 
works, sewers,  or  Itgbt  plants,  and  pre- 
scribed that  before  the  vote  should  be 
taken  the  plan  of  operation  should  be 
adopted  and  the  probable  cost  estimated 
and  certified  to  by  the  council  In  the  form 
of  an  ordinance.  Here  is  a  mandatory 
delegation  to  the  popularvoice  by  the  leg- 
islature Itself.  It  Is  not  In  the  discretion 
of  the  council  to  submit  the  question  to 
vote  or  not.  The  council  is  merely  the 
medium  by  which  the  wish  of  the  people 
In  the  matter  is  recorded.  Therefore  we 
conclude  that  the  council  could  lawfully 
anbmlt  to  vote  only  those  matters  direct- 
ed to  be  submitted  by  its  superior  anthor- 
Ity,  the  legislature. 

Appellants  urge  that,  to  be  consistent 
with  ourdeclsion  In  Metcalf  v.  City  of  Seat- 
tl3  we  must  hold  with  them,  since,  In  that 
cane,  we  said.  In  reference  to  the  act  of  March 
26tb:  "The Intention  of  the  actwasthat 
th'i  people  who  would  have  to  furnish  the 
means  should  be  fully  apprised  of  the 
whole  scheme,  and  that  there  should  be  a 
definite,  well-considered,  and  practicable 
scheme  presented  for  their  r^ection  or 
adoption;"  they  maintaining  that  the 
"scberae"  submitted  was  to  borrow  $955,- 
600  net,  running  at  6  per  cent.  Interest. 
But  In  using  the  word  "scheme"  in  the 
lormer  opinion  we  had  no  reference  to  any 


matter  connected  with  the  bonds  them* 
selves.  Nothing  of  the  kind  was  Involved 
in  the  case,  and  our  use  uf  the  term  was 
as  a  synonym  tor  the  phrase  "system  or 
plan  "employed  Inflection  2  of  the  act.  and 
related  wholly  to  the  physical  featores  tA 
the  proposition,  not  to  the  financial 
means  of  accomplishing  them.  Touching 
that  point,  the  people  have  a  guaranty 
In  the  further  provisions  of  the  statute 
that  bonds  must  be  payable  In  not  more 
than  20  years,  and  bear  Interest  not  ex- 
ceeding 6  per  cent. 

It  follows  that  we  hold  the  rate  pei 
cent.,  the  sale  at  par,  and  the  place  of  pay- 
ment not  to  have  been  necessary  to  the 
ordinance,  but  the  question  remains 
whether,  having  been  placed  there,  they 
must  remain  as  the  unchangeable  rule  of 
the  council's  action.  We  are  cited  to  a 
number  of  cases  which  are  presented  as 
sustaining  the  aBirmatlve.  State  T. 
Delafleld,  8  Paige,  b'/T,  held  that  a  ^ale 
of  bonds,  nominally  at  par,  but  allowing 
accrued  Interest  to  the  purchaser,  waa 
not  really  a  sale  at  par  where  the  statute 
expressly  required  the  par  value  to  be 
realized.  We  have  held  that  the  plan 
here  proposed  would  not  be  a  sale  at  par. 
Cowdrey  v.  Caneadea,  16  Fed.  Bep.  633, 
fairly  represents  the  other  eases  cited,  all 
of  which,  without  exception,  are  cases 
growing  out  of  the  Issue  of  municipal 
bonds  in  aid  of  railroad  or  other  quasi- 
public  corporations;  and  the  Judge  in 
that  case  clearly  states  the  ground  oi 
difference  In  thetreatment  of  bonds  of  that 
class  and  those  issued  for  purely  mnolci- 
pal  purposes.  He  says:  "The  authority 
of  a  majority  of  the  tax-payers  of  a  town 
to  incumber  the  property  of  a  minority 
against  their  will  In  aid  of  a  railroad  or 
other  corporation  receives  no  counte- 
nance from  the  principles  of  the  common 
law.  Every  step,  therefore,  required  by 
the  statute  must  be  tn  strict  conformity 
therewith."  In  Lawson  r.  Schnellen.n 
Wis.  288,  the  statute  required  the  written 
proposition  of  the  railroad  company  to 
be  submitted  to  vote  of  the  jieople,  and 
the  court  held  that  it  the  proposition  waa 
assented  to  It  became  a  contract,  which 
could  not  be  altered  by  county  commis- 
sioners. Douelas  Co.  v.  Waldridge,  38  Wis. 
179,  was  of  the  same  character.  Jackson 
Co.  V.  Brush,  77  III.  69,  held  that  railroad 
aid  bonds  should  not  be  delivered  until  the 
conditions  precedent,  which  had  betai 
made  a  part  of  the  contract  between  the 
county  and  the  company,  bad  been  fully 
compiled  with.  The  remarks  of  High  on 
Injunctlobs,  (volume  2,  p.  1289,)  and  of 
Dillon  on  Municipal  Corporations,  (see* 
tion  91.)  and  Dlilon  on  Monlclpal  Bonds, 
(section  6  et  seq.,)  are  all  directed  to  this 
class  of  corporation  aid  bonds,  the  latter 
volume  being  entirely  devoted  to  them; 
and  the  gist  of  these  cases  and  authori- 
ties, BO  far  as  they  have  any  bearing  here. 
Is  that  U  a  railroad' or  other  company  Is 
aided  by  such  bonds,  the  propositions 
submitted  to  the  vote  of  the  people, 
whether  originating  in  the  statute,  or 
with  the  municipal  agents,  or  fr»m  the 
corporation,  becameapart  of  the  contract 
between  the  two  corporations. and  follow 
the  bonds  as  the  law  ol  their  isauancs. 
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But  here  we  have  no  elemeDt  of  contract 
whatever,  and  the  aothority  ol  a  ma]or- 
Ity  of  the  roters  to  incumber  the  property 
ol  the  minority,  even  against  their  will,  in 
furtherance  of  manlclpal  objecte  and  lm< 
proTemente,  receives  the  broadest  counts 
nance  frum  the  principles  of  the  common 
law.  There  fs  no  reason  which  commendu 
Itself  to  our  judgment  for  holding  that 
those  parts  of  ordinance  1843,  referring  to 
the  details  of  the  negotiatiun,  should  be 
inviolate,  and  not  subject  to  amendment 
in  the  mauner  adopted,  when  It  was  found 
that  no  one  would  take  5  per  eent.  bonds 
at  par.  We  still  have  to  consider  the  al- 
leged post-dating  of  the  bonds;  but,  oside 
from  that,  it  is  conceded  that  the  motive 
of  tboRe  engaged  in  the  transaftion  were 
fair,  and  the  actual  result  to  the  city  of 
Seattle  was  a  rate  of  Interest  higher  by 
ahont  one-third  of  1  percent,  per  annum, 
and  two-thirds  of  1  per  cent,  less  than  the 
rate  recognised  by  the  statute.  It  would 
certainly  have  been  far  better  h&d  the 
council,  seeing  their  dilemma,  met  the  fact 
that  5  per  cent,  bonds  could  not  be  mar- 
keted at  par,  with  a  new  ordinance  au- 
thorizing their  negotiation  at  the  best 
rate  obtainable  under  6  per  cept.  They 
would  have  been  sabjected  to  far  less  erlt- 
Iclsm,  and  the  record  here  would  have 
been  much  less  Involved. 

6.  The  statute  requires  that  such  bonds 
shall  "bear  the  date  of  their  Issue,"  and 
It  has  become  a  question  in  this  case  what 
the  date  of  issue  Is,  since  the  bohds  were 
prepared  with  the  date  July  1,  1890,  and 
the  contract  with  Harris  &  Co.  requires 
that  the  coupons  remain  Intact  from  tnat 
date,  although  none  of  the  bonds  have 
been  delivered,  and  some  of  them  will  not 
be  delivered  for  many  months.  In  finan- 
cial parlance  the  term  "iBsue"  seems  to 
have  two  phases  of  meaning.  "Date  of 
Issue,"  when  applied  to  notes,  bonds,  etc.. 
ol  a  series,  usually  means  the  arbitrary 
date  fixed  as  the  beginning  of  the  term  for 
which  they  run,  without  reference  to  the 
precise  time  when  convenience  or  thestate 
of  the  market  may  permit  of  their  sale  or 
delivery,  and  we  see  no  reason  why  the 
act  of  March  26, 1890,  should  not  have  that 
interpretation.  When  the  bonds  are  de- 
livered to  the  purchaser,  they  will  be 
"Issued"  to  him,  which  is  the  other  mean- 
ing of  the  term.  Usually  the  question  of 
Interest  from  the  date  of  Issue  to  the  time 
of  sale  of  bonds  Is  adjusted  by  payment 
of  the  (ace  and  Interest  by  the  purchaser, 
or  the  removal  of  coupons.  But  here  the 
contract  stipulates  that  the  coupons  shall 
remain  unciinceled.  It  was  a  fair  con- 
tract, and  there  can  be  no  wrong  done  11 
the  term  of  some  of  the  bonds,  in  the 
bands  of  purchasers.  Is  something  less 
than  20  years.  No  officer  has  sought  to 
evade  any  statute  alfecting  these  bonds 
which  came  Into  operation  since  the  date 
of  Issue,  as  was  the  case  In  Anthony  v. 
County  of  Jasper.  101  U.  S.  698;  nor  did  a 
person  not  an  officer  of  tbe'corporation  at 
the  time  of  signing  affix  his  name  to  the 
bonds,  as  an  officer,  to  avoid  the  refusal 
of  the  acting  officer  to  sign,  as  occurred 
In  Coler  v.  Cleburne,  181 U.  S.  162,  9  Sap.  Ct. 


Bep.  720.  Under  the  circumstances  the 
date  July  Ist  was  not  an  unreasonable 
date,  and  complied  with  the  law  in  that 
resppci. 

7.  The  act  of  March  26th,  among  other 
formalities,  required  the  bonds  to  be  signed 
by  the  mayor  of  the  city ;  but.  pending  the 
disposal  of  bonds,  a  municipal  election 
was  held  July  Hth,  at  which  Harry  White 
was  elected  mayor.  As  he  was  not  the 
mayor  July  lat,  appellants  maintain  that 
he 'cannot  consistently  elgn  them  under 
that  date  of  Issue.  But  It  tbe  bonds  are 
valid,  although  not  executed  and  deliv- 
ered at  the  precise  date  of  issue,  It  follows 
that  the  officer  In  office  when  the  occa- 
sion arrived  lor  executing  them  would  be 
the  proper  party  to  affix  the  official  sig- 
nature of  the  mayor.  In  Weyauwega  v. 
Ayllng,  99  U.  S.  112,  the  bonds  of  a  town 
bore  date  June  1st,  and  were  signed  by  the 
chairman  of  the  board  of  supervisors,  and 
by  the  town-clerk;  but  the  jierson  signing 
as  clerk  did  not  sign  until  July  13tb,  at 
which  date  he  bad  ceased  to  be  tbe  town- 
clerk.  iStlll  the  supreme  court  held  the 
bonds  good,  presuming  that  the  bonds 
were  delivered  with  the  assent  of  tbe  then 
clerk,  certainly  a  for  more  extreme  case 
than  that  under  consideration.  Coler  v. 
Cleburne,  131  U.  S.  163,  9  Sup.  Ct.  Rep.  720, 
seems  to  be,  in  some  of  Its  features,  at 
least,  on  all  fonrs  with  this  case.  The 
city  of  Cleburne,  Tex.,  tn  September,  1883, 
contracted  to  pay  city  bonds  for  the  erec- 
tion of  water-works,  tbe  bonds  to  bear 
date  January  1,  1884.  The  works  were 
not  ready  for  acceptance  until  July  8, 
1K84,  when  the  person  who  bad  been  the 
mayor  on  January  let  bad  gone  out  of 
office,  and  his  successor  was  acting..  The 
statute  of  Texas  required  such  bonds  to 
besignedby  the  mayor;  buttheclty  coun- 
cil argued  that  the  mayor,  at  the  date  of 
the  bonds,  should  sign  them,  even  though 
be  had  gone  out  of  office,  and  they  passed 
a  resolution  requesting  him  to  sign  them, 
with  which  he  compiled.  An  innocent 
holder  had  brought  suit  upon  unpaid 
coupons  of  these  bonds ;  but  the  supreme 
court  held,  without  dissent,  that  no  per- 
son but  the  mayor  of  the  city  could  law- 
fully sign  the  bonds,  although  thus  form- 
ally requested  to  do  so  by  tbe  council,  and 
that  they  were  ther^ore  void.  The  court, 
however,  nowhere  hints  that  because  the 
term  of  the  mayor  In  office  January  Ist 
had  expired  tn  April  no  bonds  bearing 
date  January  Ist  could  be  Issued  by  the 
city  of  Cleburne;  and  we  have  found  no 
authority  sustaining  such  a  proposition. 
Upon  all  this  branch  of  tbe  case  we  can 
frame  no  better  reason  for  our  Judgment 
for  the  appellee  than  Is  contained  In  sec- 
tion 6  of  the  act  of  Mareh  26th.  in  the 
words:  "Such  bonds  shall  be  sold  in 
such  manner  ae  the  corporate  authorities 
shall  deem  for  the  best  interest  of  tlie  city 
or  town."  The  judgment  ol  the  superior 
court  is  affirmed,  with  costs  to  appellee. 

HoTT,  Scott,  and  Ddnbab,  JJ.,  concur. 

Anders,  C.  J.,  did  not  sit  at  the  hearing 
of  the  case. 
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Ward  t.  Town  of  Forest  Gbotjs. 

(Supreme  Court  c(f  Oregon.  Feb.  26,  1891.) 
MuNiciPAi.  Corporations— LiABiLiTiBS— Ratifica- 
tion OF  CONTHACTS. 
A  municipal  corporation,  unless  prohibited 
by  its  cbarterj  is  liable  for  the  professional  serv- 
ices of  a  physician  ia  attending  persontt  a£Eticted 
with  small-poz,  within  its  limits,  employed  by 
a  committee  assumiuK  to  act  for  it,  when  such 
services  have  been  reodered  with  knowledge  of 
its  officers,  and  without  notice  that  the  contract 
of  employiBent  Is  not  recognized  as  valid  and 
binding,  although  the  corporation  has  not  con- 
ferred the  authority  in  a  formal  manner  on  such 
committee  to  malie  the  contract. 

(iiylUU)m  by  the  Court. ) 

Appeal  from  circuit  court,  Wasblngton 
county;  Fhank  J.  Tatloh,  Judge. 

This  is  an  action  to  recover  from  the  de- 
fendant compenaatioD  fof  serrices  ae  a 
physician,  rendered  bj  plaintiff  at  the  re- 
quest of  defendant,  in  caring  for  persons 
afflicted  with  small-pox  witlilu  tbetuwn. 
!:!;ectlon  32  of  tbe  act  incorpornting  defend- 
ant, among  other  thinga,  empowers  tbe 
trustees  "tu  make  regulations  to  prevent 
tbt*  introduction  of  contagious  disrasea  in- 
to the  town;  to  remove  persons  afflicted 
with  such  diseases  therefrom  to  suitable 
hospitals  provided  by  tbe  town  tor  that 
purpose;  to  secure  tbe  protection  of  per- 
sons and  property  therein,  and  to  pro- 
vide for  tbe  health,  cleanlioeas,  ornament, 
t>eace,  and  good  order  of  the  tuwn. "  Sec- 
tion 83  provides  that  "the  power  and  au- 
thority given  to  the  board  of  trustees  by 
section  32  can  be  exercised  or  enforced  unly 
by  ordinance,  unless  otherwise  expressly 
provided."  Laws  1886, p.  427.  At  the  trial 
plaintiff  offered  to  prove,  and  offered  evi- 
dence tending  to  show,  that  at  tbe  time 
alleged  in  tlie  complaint  residents  and  in- 
habitants of  the  town  of  Forest  Grove, 
then  within  its  limits,  were  afflicted  with 
amull-pox;  that  such  people  were  poor, 
and  unable  to  procure  necessary  care  or 
medical  attention.  These  facts  came  to 
tbe  knowledge  of  the  board  of  trustees, 
who  thereupon  met  and  adopted  a  resolu- 
tion appointing  a  committee  and  author- 
izing it  to  procure  necessary  medical  and 
other  assistance  for  the  perKons  thus  ^'.f- 
llicted,  and  to  make  all  necessary  regula- 
tions to  prevent  the  spread  uf  the  disease. 
The  resolution  was  duly  recorded,  and 
the  proper  record  thereof  offered  In  evi- 
dence. The  plaintiff  then  offered  to  show 
that  at  tbe  request  of  such  committee  he 
attended  the  small-pox  patients  as  a 
physician,  and  co-operated  with  them  to 
prevent  the  spread  of  tbe  disease;  that 
such  committee  took  charge  ol  the  huuse 
containing  those  afflicted,  kept  guards 
around  to  prevent  any  one  going  to  or 
from  tbe  bonse  except  such  persons  as 
they  permitted ;  ordered  food  for  the  in- 
mates, and  established  quarantine  regu- 
lations; that  the  reasonable  value  of  the 
services  rendered  by  plaintiff  is  $500,  and 
were  performed  on  tbecreditof  tbe  defend- 
ant, and  at  Its  request,  and  have  not  been 
paid.  To  tbe  introduction  of  all  this  tes- 
timony defendant  by  its  counsel  objected, 
because  the  authority  of  tbe  committee 
employing  plaintiff  had  not  been  conferred 
by  ordinance,  as  provided  in  section  33  of 
tbe  act  incorporating  defendant.  The 


court  sustained  this  objection,  excluded 
the  evidence,  and  directed  a  nonsuit,  tx> 
which  ruling  plaintiff  duly  excepted. 

Tbo8.  B.  Tongue^  for  appellant.  Stott, 
Boise  &  Stott,  lor  respondtdit. 

Bean,  J.,  (after  statioar  tbe  facts  as 
above.)  The  contention  uf  respondent  is 
that,  while  the  defendant,  through  its 
agents,  bad  the  right  and  power  to  em- 
ploy plaintiff,  yet,  even  If  it  did  employ 
him,  and  upon  the  faith  of  said  employ- 
ment plaintiff  rendered  valuable  services 
for  the  benefit  ol  defendant,  it  Imd  not 
conferred  tbe  autborltj  upon  its  agents  In 
a  sufficiently  formal  manner,  and  there- 
fore is  not  bound  to  compensate  plaintiff 
for  bis  services.  The  argument  Is  that 
section  32  of  the  defendant's  charter  pro- 
vides the  mode  and  manner  of  exercising 
tbe  right  "  to  make  regulations  to  prevent 
tbe  Introduction  of  contagious  diseases 
Into  the  town,"  etc.,  and  until  an  ordi- 
nance for  that  purpose  has  been  duly 
passed  the  town  can  incur  no  liability  In 
respect  thereto,  although  the  services  may 
have  been  rendered  at  the  request  and 
I  with  the  full  knowledge  of  the  town  au- 
thorities. There  would  be  much  force  in 
such  an  argument  if  the  contract  was  ex* 
ecutory,  but  here  tbe  contract  has  been 
fully  executed.  The  defendant  attempted 
to  exercise  tbe  power  given  It  by  a  formal 
resolution  of  its  board  of  trustees  author- 
izing a  committee  to  provide  the  necessary 
care  and  attention  for  its  small-pox  pa- 
tients. The  plaintiff  rendered  the  services 
at  the  request  of  such  committee,  and  with 
the  full  knowledge  and  consent  of  the 
town  authorities;  and  the  defendant, 
having  received  the  benefit  of  his  services, 
should  compensate  htm  therefor.  .\s  was 
said  by  Fibld,  J.,  in  Gas  Co.  v.  San  Fran- 
cisco, 9  Cal.  469:  "The  obligation  to  do 
Justice  rests  equally  upon  it  as  upon  an 
individual.  It  cannot  avail  itself  of  the 
property  or  labor  of  a  party,  and  screen 
itself  from  responsibility,  under  tbe  plea 
that  It  never  passed  an  ordhiunce  on  the 
subject.  As  against  Individuals,  the  law 
implies  a  promise  to  pay  in  such  cases, 
and  the  implication  extends  equally 
against  corporations.  This  is  as  well  set- 
tled by  the  authorities  as  any  principle  of 
law  can  be. "  So,  In  Fister  v.  La  Buc.  15 
Barb.  328:  "It  is  well  settled,  at  least  In 
this  country,  that  when  a  person  Is  em- 
ployed tor  a  corporation  by  one  assuming 
to  act  in  Its  behalf,  and  goes  on.  renders 
the  services  according  to  the  agreement, 
with  the  knowledge  of  its  offlcers,  and 
without  notice  that  the  contract  is  not 
recognized  as  valid  and  blading,  such  cor- 
poration will  be  held  to  have  sanctioned 
and  ratified  the  contract, and becompelled 
to  pay  for  the  services  according  to  the 
agreement.  Having  availed  itself  of  the 
services  and  received  the  benefits,  it  Is 
bound  in  conscience  to  pay,  and  will  not 
be  heard  to  say  that  the  original  agree- 
ment was  made  by  a  person  not  legally 
authorized  to  contract."  To  the  same 
effect,  see  Tyler  v.  Trustees.  14  Or.  4S.5, 13 
Pac.  Rep.  329;  Beers  v.  Dalles  City,  IC  Or. 
334,  18  Pac.  Rep  835;  Pixley  v.  Railroad 
Co.,  33  Cal.  183:  Cincinnati  v.  Cameron, 
33  Ohio  St.  336.   Plaintiff  having  rendered 
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serrtces  as  a  pbysIdanlDtbe  care  of  stnalU 
pox  patients  by  the  requetit  of  the  author- 
ities of  defeadaDt,  and  with  their  full 
knowledge  and  consent.  It  hardly  com- 
ports with  fair  dealing  that  it  should  ueek 
to  exonerate  itself  from  liability  from  a 
debt  oD  this  account,  contracted,  as  It 
wag,  by  and  through  its  accredited  agents, 
aud  with  its  afilrmattve  acquiescence,  be- 
cause the  forms  prescribed  by  Its  charter 
have  not  been  pursued,  and  the  law  will 
fall  to  eOect  its  true  end  if  the  defense  can 
prevail.  This  Is  not  a  case  where  the 
officers  of  the  corporation  have  exceeded 
their  authority;  nor  Is  it  a  case  where  the 
mode  of  contracting  is  specially  prescrilMd 
and  limited  by  the  charter.  Here  the 
power  to  make  all  needful  rules  and  regu- 
lations for  the  care  of  and  attention  to 
persons  within  the  corporate  limits  af- 
flicted with  small-pox  or  other  coatagioua 
dlBeases.  which  necessarily  include  con- 
tracts for  medical  attendance,  is  fully  and 
plainly  confen-ed;  and,  although  a  partic- 
ular form  is  prescribed  which  shall  be  the 
evidence  of  the  exercise  of  such  power,  the 
absence  of  this  evidence  does  not  destroy 
the  power.  Cincinnati  v.  Camer»»n,  33 
Ohio  St.  3G5.  The  corporation  had  the 
power  to  make  the  contract  with  plain- 
tiff upon  which  this  suit  is  brought,  and 
attempted  to  exercise  such  power  by  a 
formal  resolution  of  Its  board  of  trustees. 
This  resolution  was.  perhaps,  an  irregular 
exercise  of  the  power,  but  it  accomplished 
the  purpose  intended;  and,  having  re- 
ceived the  benefit  of  plaintiff's  services, 
the  defendant  should  be  compelled  to  pay 
him  the  reasonable  value  thereof.  Judg- 
ment reversed,  and  new  trial  ordered. 
(20  Or.  318)   


D-  M.  Osborne  &  Co.  v.  Hubbard. 
{Sitpreme  Court  cf  Oregon.   Jta.  12, 1891.) 
Pbohissobt  Notb — Sbalbd  Ikstbokskt. 
Ad  inatrnment  in  the  lorm  of  a  negotiable 
promissory  note,  but  with  a  scroll  in  wliicb  the 

word  "seal"  was  written,  thus,         after  the 

signature  of  the  maker,  is  a  sealed  instrumeat, 
and  not  a  n^fotiable  promissory  note,  though 
there  is  DO  reference  to  a  seal  in  the,  body  of  the 
instrament. 
(Syllatnu  bu  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty; L.  R.  Wkbbtkb,  Judge. 

Francis  Fitch,  lor  appellant.  H.  K. 
H&nna  and  ./.  R.  Neil,  for  respondent. 

IjOKD,  J.  The  plaintiff  brought  tMs 
action  upou  the  following  instrument: 
"  *90.00.  May  12,  1884.  On  or  before  the 
first  day  of  October,  1884,  for  value  re- 
ceived, I,  or  we,  or  either  of  ns,  promise  to 
pay  to  the  order  of  D.  M.  Osborne  &  Co. 
the  sum  of  ninety  dollars  in  U.  S.  gold 
coin,  at  the  office  of  *  *  *,  with  Inter- 
est In  like  gold  coin  at  ten  per  cent,  per 
annum  from  September  1st  until  paid; 
and  in  case  suit  is  instituted  to  .collect 
this  note,  or  any  portion,  I,  or  we,  or 
either  of  ua,  promise  to  pay  with  reason- 
able dollars  as  attorney's  fees  lu  such  suit. 


Willow  Springs,  Or.   C.C.  Pakker. 

It  Is  alleged  "that  prior  to  the  delivery 
of  said  note  to  the  payee,  this  plaintiff,  the 


defendant  indorsed  said  note  by  writing 

his  name  across  the  back  thereof,  and 
thereupon  said  note  was  delivered  to  this 
plaintiff:  that  said  plaintiff  is  the  owner 
and  bolder  of  said  note;  that  said  note 
has  not  been  paid,  nor  any  part  thereof; 
that  said  C.  C.  Parker  and  said  defendant 
have  tailed  and  refused  to  pay  the  same; 
that  twenty-flve  dollars  Is  reasonable 
value  of  aervices,  "etc.  A  demurrer  wasin- 
terposed  to  the  effect  that  no  cause  of  ac- 
tion was  stated  against  the  defendant, 
and  sustained,  and,  the  plaintiff  refusing 
to  proceed,  Judgment  was  given  for  the 
defendant,  and  his  costs,  from  which  this 
appeal  Is  brought. 

The  contention  [Involved  Is  whether  the 
Instrument  sued  on  Is  a  negotiable  prom- 
issory note,  and  as  such  entitled  to  the 
special  privileges  conferred  by  the  law- 
merchant.  In  form,  the  Instrument  exe- 
cuted Is  u  negotiable  promissory  note,  ex- 
cept that  the  signature  has  after  it  a  seal, 


thus, 


It  Is  Insisted  for  the  plaintiff 


that,  by  the  affixing  of  a  seal  to  his  signa- 
ture by  the  maker  of  the  iustrument,  its 
negotiable  quality  was  destroyed,  and  It 
became  a  non-negotlable  note;  while  It  is 
claimed  for  the  defendant  that  the  mere 
affixing  of  a  seal  to  thesignature  does  not 
make  U  a  sealed  instrument,  unless  there 
lea  recognition  ol  the  seal  in  the  body  of 
the  instrument,  by  some  such  phi-aue  as 
" witness  my  signature  and  seal,"  or 
"signed  and  sealed,"  for  otherwise  the 
door  would  be  thrown  open  to  frauds  and 
forgeries  by  the  facility  with  which  such 
seals  could  besuperadded :  in  aword,that 
the  seal  annexed  is  mere  surplusage.  ThiH 
Is  undoubtedly  the  view  taken  by  the  Vir- 
ginia cases,  but  which  are  conceded  In 
Cromwell  v.  Tate's  Ex'r,  7  Leigh,  301,  not  to 
be  in  harmony  with  the  common  law,  and 
are  largely  against  the  weight  of  author- 
ity. Anthony  v.  Harrison,  14  Hun,  201; 
1  Daniel,  ^eff.  Inst.  §  33;  IBand.  Com. 
Paper,  §S  70,  71. 

In  this  state,  while  a  seal  may  be  made 
by  a  water  or  wax  attached  to  the  Instru- 
ment, it  may  be  also  made  by  a  scroll 
with  a  pen  after  the  signature  to  the  in- 
strument at  the  time  of  Its  execution  and 
delivery.  Nor  does  It  seem  that  it  is  nec- 
essary that  the  scroll  or  seal  must  be  rec- 
ognized In  the  body  of  the  Instrument. 
For  Abchbr,  J.,  said :  "If  he  execute  and 
deliver  It  with  the  scroll  attached,  it  be- 
ing considered  here  as  equivalent  to  the 
wax  or  wafer,  it  is  as  much  his  seal  as  if 
he  had  declared  it  to  be  so  In  the  body  of 
the  instrument.  The  fact  of  the  clause 
of  attestation  not  appearing  in  the  usual 
form  of  'signed,  sealed, and  delivered,' can, 
in  reason,  make  no  difference;  for  the 
question  always  is,  is  this  the  seal  ol  the 
obligor?  And,  if  he  has  delivered  It  with 
the  scroll  attached, It  Is  Ids  seal,  and  must 
be  BO  considered ;  for  whether  an  instru- 
ment be  a  specialty  must  always  be  deter- 
mined by  the  fact  whether  the  party 
affixed  a  seal,  not  upon  the  assertion  of 
the  obligor  in  the  form  of  an  instrument, 
or  by  the  form  of  attestation.  •*  In  Brown 
V.  Jordhal,  32  Minn.  137,  19  N.  W.  Rep.  m. 
the  Identical  question  raised  here  was 
thus  disposed  of  by  Giu'il.lan.C.  J. :  "But 
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ttao  appellant  contends  that  merely  plac- 
ing upon  an  tnstrunient  a  scroll  or  device, 
such  as  tbe  statute  allows  as  a  suhstitnte 
for  a  common-law  seal,  without  any  rec- 
ognition of  it  as  a  seal  in  the  body  of  the 
inatrument.  doee  not  make  it  a  sealed  ia- 
atrument.  Such  words  In  the  teatlmOBium 
clause  as  'witness  my  hand  and  seal/  or 
'sealed  with  my  seal,'  would  establish  that 
the  scroll  or  device  wau  used  as  a  seal. 
No  such  rererence  in  the  body  of  the  in- 
strument was  necessary  In  the  case  of  a 
common-taw  seal.  Goddard'sCa8e,2Coke, 
6a;  7  Bac.  Abr.  (Brown's  Ed.)  244.  Nor 
Is  there  any  reason  to  require  it  In  the 
case  of  the  statutory  substitute.  It  the  lu- 
strnment  anywhere  shows  clearly  that  the 
device  was  used  as  and  intended  for  a  seal. 
It  would  be  difficult  to  conceive  how  the 
party  could  express  that  the  device  was 
Intended  for  a  seal  more  clearly  than  by 
tbe  word  'seal'  placed  within,  and  made 
a  part  nf  It.  This  was  an  instrument  un- 
der seal."  In  Whittlngton  v.  aarke,  8 
Smedes  &M.480,Tratcb, J.,Baid:  "When- 
ever it  Is  manifest  that  the  scroll  is  in- 
tended to  be  used  by  the  way  of  seal,  it 
must  have  that  effect,  whether  It  appears 
from  the  body  of  the  Instrument  or  from 
the  scroll  itself. "  McBaven  v.  McGuire, 
9  Smedes  &  M.  48.  In  the  case  at  bar,  the 
seal  Is  not  simply  a  scroll  made  with  a  pen 
opposite  the  signature,  bat  the  word 
"seat"  is  written  within  the  scroll,  and 
made  a  part  of  it.  In  what  other  way 
the  party  could  have  more  clearly  evinced 
that  it  was  intended  and  used  as  a  seal,  it 
would  be  difficult  to  conceive.  As  a  sealed 
Instrument,  tbe  contention  for  the  plain* 
tiff  Is  that  the  effect  of  sealing  the  Instru- 
ment, though  It  was  In  form  a  negotia- 
ble promissory  note,  was  simply  to  de- 
stroy Its  negotiable  qnality,  leaving  It  In 
all  other  respects  subject  to  the  rules  of 
law  applicable  to  non -negotiable  notes, 
and  that  the  defendant,  by  writing  his 
name  across  the  back  of  it  before  delivery 
to  the  plaintiff,  as  payee,  rendered  himself 
liable  as  a  maker.  Barr  v.  Mitchell,  7  Or. 
354.  Under  our  statute,  "the  seal  affixed 
to  a  writing  is  primary  evidence  of  its 
consideration.  In  other  respects,  there  Is 
no  difference  between  seated  and  unsealed 
writings,  except  as  to  the  time  of  com- 
mencing actions  or  suits  thereon.  A  writ- 
ing under  seal  may  therefore  be  modified 
or  discharged  by  a  writing  nut  under  seal, 
or  by  an  oral  agreement  otherwise  valid." 
Hill,  Code,  §  753.  A  seal,  then,  is  still 
something  more  than  a  mere  formality  In 
the  execution  of  the  instrument  under  our 
law,  but  Is  a  matter  ut  substance,  and  not 
of  surplusage,  giving  or  imparting  to  tbe 
Instrument  certain  legal  effects  which  do 
not  attach  to  unsealed  luHtraments  as  the 
statutory  limitation.  1  Rand.  Com.  Pa- 
per, g  70.  Its  effect  was  to  deprive  the  in- 
strument sued  on  of  Its  character  as  a  ne- 
gotiable promissory  note,  and  thereby  to 
convert  It  into  a  bond,  or  single  bllt.  or, 
as  more  often  designated,  a  note  under 
seal,  which  are  not  entitled  to  the  privi- 
leges and  immunities  of  the  mercantile 
law.  TtLGHMAN,  C.  J.,  said  such  an  in- 
struoient  was^a  bond  without  condition ; 
sometimes  called  a  'single  bill,'  and  differs 
Irom  a  promissory  note  in  nothing  but 


tbe  seal  which  is  affixed  to  It."  Bank  y. 
Greiner.  2  Serg.  ft  R.  115.  Mr.  Daniel  says: 
"It  a  seal  be  affixed  to  a  paper  in  the  or- 
dinary form  of  a  note,  its  character  as 
such  Is  destroyed:  and  It  is  thereby  con- 
verted into  the  deed  or  bond  ot  the  maker, 
who  Is  then  termed  the  'obligor,*  and  the 
Instrument  la  not'snbjeut  to  the  peenllar 
doctrines  that  are  applicable  to  mercan- 
tile securities. "  T  Daniel,  Neg.  Inst.  §32.  A 
bond  ot  this  character  Is  sometimes  dea- 
ignated  as  a  "Ringle  bill,"  or  "obligatory 
writing,"  but  more  usually  as  a  "sealed 
note;"  but, by  whatever  name  called, such 
an  Instrnment  cannot,  with  strict  legal 
propriety,  be  termed  a  "promlasory  note" 
in  tbe  commercial  sense,  and  Is  distin- 
guishable In  the  Incidents  which  attach  to 
it.  As  a  writing,  it  is  an  acknowledg- 
ment ot  iudebtedness  In  a  certain  sum  to 
be  paid  on  a  certain  day,  and  differs  from 
a  promissory  note  In  having  a  seal  affixed 
to  It,  which  operates  to  convert  It  Into  a 
non-negotiable  Instrument,  thereby  de- 
priving it  of  its  character  as  commercial 
paper.  Muse  v.  Dantzler,  85  Ala.  3S2. 
5  South.  Rep.  178;  1  Rand.  Com.  Paper. 
§§  70-73.  The  effect,  then,  of  the  seal  was 
to  convert  the  instrument  under  consider- 
ation, though  in  the  form  ot  a  n^otiable 
promissory  note.  Into  a  non-negotiable 
Instrument  or  note;  and  while  It  maybe 
enldtled  to  a  statutory  limitation,  differ- 
ent from  or  longer  than  a  non-negoti- 
able note  not  under  seal,  yet.  It  being  eim- 
tlar  in  other  respects,  it  Is  subject  to  the 
same  legal  rules  as  are  Applicable  to  such 
non -negotiable  notes.  This  being  so. 
within  the  ruling  madeln  Barr t.  Mitchell, 
supra,  that  a  person  who  signs  his  name 
on  the  back  ot  a  non-neg<»tlabIe  note  b^ore 
delivery  doee  not.  In  a  commercial  sense, 
become  an  Indorser  of  It,  with  tbe  rights 
and  liabilities  of  a  simple  indorser.  but 
is  liable  as  a  maker,  the  action  is  properly 
brought  against  tbe  defendant,  who  Is  lia- 
ble as  a  maker.  It  results  that  it  was 
ern»r  to  sndtaln  tbe  demorrer,  and  the 
judgment  must  be  rererseil,  and  tbe  cause 
remanded. 


(10  Uont. 

State  ei  rei.  Hahrinotom  v.  Kixmut, 
State  Auditor. 

{Supreme  Camt  of  Montanok.  Feb.  19^  188L} 

liBGUtATDBB— CCWriNBAVION  OF  MbMBKBS— COX- 
8TITUTIONAL  I<AW. 

\\  Const.  Mont.  art.  5,  provides  that  each 
member  of  the  first  legiaLatlve  assembly  sfaall 
receive  certain  oompeoaation,  and  that  after  the 
first  session  their  compenaatioiL  "ahall  be  as  pro- 
vided bylaw:  provided  VbaX  no  assembly  shall 
fix  its  own  compensation. "  It  further  provides 
that  no  member  shall,  during  hla  term,  receive  an 
increase  of  compensation  under  any  law  poasod 
during  such  term.  Held  that,  as  tbe  first  assem- 
bly made  no  provision,  as  contemplated  by  the 
constttution,  R>r  the  compensation  of  the  members 
of  the  second  assembly,  most  of  whom  were  mom 
bem  of  the  first  assembly,  Act  Feb.  18,  1891, 
passed  by  the  second  assembly,  making  the  same 
appropriations  for  the  oonipensation  of  its  mem- 
bers as  was  contemplatea  by  tbe  constitntioti, 
merely  carries  the  Intrat  of  the  oonstitotimi  Into 
effect,  and  is  valid. 

Application  tor  majidamus. 
McCutcbeon  4t  MelntUVt  lor  relator. 
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Blake,  C.  J.  This  Is  an  application  to 
the  cuurt  for  a  peremptory  writ  of  man- 
date, dfrectlDg  tbe  state  auditor  to  audit 
and  settle  a  claim  of  tberelatorfor  mileage 
and  per  diem  for  attendance  as  a  member 
or  tbe  bouse  of  representatires  oftbeleg- 
fslatlre  assembly  of  the  state.  The  tol- 
lowine  facts  appear  Id  the  affidavit,  and 
are  admitted  by  the  return:  The  relator 
wus  elected  October  I.  1889,  a  member  of 
the  bouse  of  representatives  ut  the  state, 
and  qualified  and  served  as  such  during 
the  first  legislative  session ;  that  as  said 
member  be  baa  attended  the  aecond  sph- 
Hion  of  the  teffislative  assembly  of  the  state 
siuce  the  firat  Monday  in  January,  181)1, 
a  period  of  40  days;  that  a  committee  on 
mileiige  was  appointed  by  said  house, 
which  inquired  Into  and  reported  that 
the  relator  bad  and  will  have  traveled 
388  miles  In  going  to  and  returning  from 
the  seat  of  government  from  and  to  his 
residence,  by  the  usual  route,  to  attend 
the  said  legislative  asfiembly;  that  said 
report  was  adopted;  that  B.  G.  Humber, 
as  thespeaker pro  tem.  olsaid  bouse,  issued 
the  following  certificate  to  the  relator: 
"State  of  Montana,  house  of  representa- 
tives. $817.60.  Helena,  Montana,  Fehy. 
13th.  18U1.  Tbis  1b  to  certify  that  the 
stnte  of  Montana  Is  Indebted  to  F.  Har- 
rington for  forty  days'  service  as  member 
of  the  bouse  of  representatives  of  the  sec- 
ond legislative  aeaembiy  of  the  state  ol 
Montuna  at  the  compensation  of  six  dol- 
lars per  diem,  and  mileage  of  SSS  miles  at 
^  cents  per  mile.  B.  (r.  Hi'mber,  Speaker 
pro  tern.  Attest:  Chas.  Z.  Pond,  Chief 
Clerk."  Tbe  relator  presented  February 
13, 1891.  tbe  foregoing  account  to  the  re- 
spondent, and  requested  him  to  audit  and 
settle  the  same,  and  give  a  certificate 
thereof,  but  he  refused  so  to  do  In  whole 
or  in  part.  Tbe  second  legislative  assem- 
bly, by  an  act  entitled  "An  act  to  appro- 
priate money  for  the  executive, legislative, 
and  judicial  departments  for  tbe  flsral 
year  ending  December  1, 1891,  and  Decem- 
ber 1, 1892,"^  approved  February  18,1891, 
made  en  appropriation  for  the  payment 
of  this  claim,  of  tbe  relator  and  bis  col- 
leagues. Tbe  respondent  says  In  bis  re- 
turn that  be  refused  to  draw  a  warrant 
on  the  state  treasurer  for  the  payment  of 
said  account,  "for  tbe  reason  that  there 
Is  no  law  fixing  tbe  per  diem  and  mileage 
of  members  of  said  second  legislative  as- 
Benibly."  This  constitutes  tbesole  Inquiry 
at  this  time,  and  requires  au  Interpreta- 
tion of  tbe  following  sections  of  the  con- 
stitution :  "Each  member  of  tbe  first  leg- 
islative assembly,  as  a  compensation  for 
his  services,  shall  receive  six  dollars  for 
each  day's  attendance,  and  twenty  cents 
for  each  mile  necessarily  traveled  in  go- 
ing to  and  returning  from  the  seat  of  gov- 
ernment to  bis  residence  by  tbe  usually 
traveled  route,  and  shall  receive  no  other 
compensation,  perquisite,  or  allowance 
wliutHoever.  No  aesslon  of  the  legislative 
assembly,  after  tbe  flrat,  which  may  be 
ninety  days,  shall  exceed  sixty  days.  After 
the  first  session  the  compensation  of  the 
members  of  the  legislative  assembly  shall 
be  as  provided  by  law:  provided,  that  no 
legislative  assembly  shall  fix  its  own  com- 
pensation." Articled,  §  5.   "No  member 


of  either  house  shall,  during  the  term  for 
which  be  sliall  have  been  elected,  receive 
any  Increase  of  salary  or  mileage  under 
any  law  passed  during  such  term."  Ar- 
ticle 6,  §  8.  We  think  it  Is  evident  that 
tbe  constitution  fixed  the  compensation 
of  the  members  of  the  first  legislative  as- 
sembly of  the  state,  and  conferred  upon 
that  body  the  power  to  enact  appropriate 
laws  tor  the  payment  of  Its  successors. 
Such  legislation  can  be  amended  at  any 
time,  subject  to  the  restrictions  that  no 
legislative  assembly  can  pasi^  a  law  which 
defines  its  own  compensation,  and  that 
mem bers  cannot  receive  an  increase  of 
salary  or  mileage.  It  was  also  contem- 
plated that  the  first  legislative  asHembiy 
would  provide  the  statutes  which  were 
applicable  to  these  conditions.  But  It  Is 
conceded,  and  we  take  Judicial  notice  of 
the  fact,  that  that  assembly,  through 
causes  which  are  irrelevant  to  the  discus* 
slon.  did  not  discharge  Its  functions  by 
the  passaee  of  any  laws.  The  second  leg- 
islative assembly  is  In  session,  and  Is  nec- 
essarily enacting  statutes  to  carry  Into 
effect  some  provisions  of  tbe  constitution, 
and  thereby  promote  tbe  general  welfare, 
and  afford  the  relief  which  should  have 
been  granted  by  its  predecessor.  It  Is  a 
reasonable  presumption  that  this  omis- 
sion or  exigency  In  our  history  could  not 
have  been  anticipated.  It  Is  contended 
that  the  act,  which  gives  to  the  members 
of  the  present  legislative  assembly  tlielr 
compensation  by  means  of  an  appropria- 
tion, was  passed  through  their  official  ac- 
tion, and  Is,  consequently,  repugnant  to 
the  constitution,  and  void. 

In  the  consideration  of  tbe  qaeatlona 
pertaining  to  this  controversy,  it  mnet  be 
borne  In  mind  that  we  are  Interpreting 
the  charter  of  tbe  government  of  the  state, 
and  weighing  one  of  the  fundamental  ob- 
jects for  which  it  was  framei)  and  ratified 
*hy  the  people.  In  Com.  v.  Hartman.  17 
Pa.  St.  IIS,  tbe  court  held  that  a  state 
constitution  must  have  a  liberal  construc- 
tion, and  we  follow  title  canon  of  inter- 
pretation. What,  then,  was  the  ml-ichlef 
which  theframersof  the  conBtitution  la- 
bored to  guard  against  In  the  sections 
supra?  Their  primary  purpose  was  that 
a  legislative  assembly  sboui'l  not  have 
the  power  to  secure  by  tbe  votes  of  its 
members  extravagant  compensation  for 
their  services.  For  this  reason  they  were 
deprived  of  the  privilege  of  fixing  tbelr 
per  diem  for  attendance  and  mileage,  and 
members  who  held  over  from  a  session  by 
which  either  uf  these  items  had  been  in- 
creased could  not  receive  the  benefit  there- 
of. The  act  making  the  appropriations 
supra  has  allowed  to  the  members  of  the 
second  legislative  assembly  the  same  com- 
pensation which  Is  specified  in  the  consti- 
tution supra.  It  is  proper  to  state  that 
the  same  persons,  with  a  single  exception, 
composed  the  house  of  representatives  of 
the  first  and  second  legislative  assemblies, 
and  that  one-half  of  the  senators  served 
therein.  These  representatives  were  elect- 
ed for  the  "  term  of  two  years, "  which  has 
not  expired.  "One-half  of  the  senatora 
elected  to  the  first  legislative  assembly 
shall  hold  office  for  one  year,  nnd  the 
other  half  for  three  years."  Const,  art.  6, 
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54.  Wbfle  each  of  these  bodies  must  be 
treated  as  a  separate  organization,  yet, 
fruin  a  practical  stand-pulnt,  the  objec- 
tions are  as  strong  and  relevant  against 
the  enactment  of  a  statute  fixing  the  com- 
pensatloD  of  a  legislative  assembly  by  the 
inembers  ol  tlie  first  assembly,  because 
there  Is  a  large  majority  (embracing  all 
ut  them  excepting  eight)  who  have  a  di- 
rect Interest  In  the  result.  We  have  aU 
ready  said  that  the  first  legiRlatlve  assem- 
bly did  not  regulate  this  subject.  Fifty- 
four  members  of  the  house  of  representa- 
tives and  nine  sCTators  of  the  legislative 
assembly  conld  not  receive  an  Increase  of 
salary  or  mileage  under  the  section  ot  the 
constitution  supra  If  a  law  of  this  nature 
bad  been  enacted.  Shall  the  relator  be 
compelled  to  wait  until  the  third  legisla- 
tive assembly  meets,  about  two  years  from 
this  time,  and  fixes  bis  compensation 
which  Is  now  claimed?  There  Is  not  a 
line  of  the  constitution  which  supports  the 
enggestlon,  and  every  clanse  relating  to  the 
I^fllativedepartment  deals  with  prospect- 
ive laws.  "No  appropriation  of  public 
moneys  shall  be  made  for  a  longer  term 
than  two  years."  Const,  art.  12,  S  12. 
The  act  supra  neither  increased  nordimin- 
Iflbed  tha  uompenaatton  of  the  second  leg- 
islative assembly,  bnt  contained  the 
amounts  which  had  been  inserted  In  the 
constitution,  and  which  remain  nnaltercd 
by  any  law.  Obeying  the  rules  for  the 
construction  of  the  constitution,  which 
have  been  written  by  jurists  from  the 
foundation  of  tlie  system  of  American 
state  governments,  and  weighing  the  pe- 
culiar and  exceptional  clrcamstances 
which  attend  this  Investigation,  we  must 
Indulge  "every  possible  presumption  In 
favor  of  the  validity"  of  the  act  supra. 
We  cannot  say  that  the  second  legisla- 
tive assembly,  wltbln  the  Intent,  spirit, 
and  scope  of  the  constitution,  has  fixed 
Its  own  compensation.  We  are  therefore' 
of  the  opinion  that  the  relator  Is  entitled 
to  the  relief  which  he  has  prayed  for.  It 
Is  ordered  and  adjudged  that  a  peremp- 
tory writ  of  mandate  be  issued  In  accord- 
ance with  the  prayer  of  the  affidavit  ot 
the  relator  herein. 

Harwood  and  De  Witt,  JJ.,concor. 


(10  Moat.  MB)  >. 

Montana  Lumben  ft  Prodccb  C!o.t.  How- 
ard et  al. 

(Suprtme  Count  oif  Montana.  Jan.  8, 1891.) 
Bill  or  BzciFnoifS— SsTTLiKe  ahd  Sionimo. 
Onder  C^ode  Civil  Froc  Moot.  fS  SM,  SOI, 

Srovlding*  thnt,  when  a  motion  for  a  new  trial  la 
eoided  upon  tbe  Judffe'*  minutes,  a  bUl  of  ex- 
ceptions must  be  settled  In  Oie  OBnal  form,  and 
thatall  bills  of  exceptions  shall  be  reduced  to  form 
and  sieroed  by  the  judge,  a  bill  of  exceptloos  pur- 
porting to  contain  all  the  papers,  and  stating 
"that  all  of  the  foregoing  papers  and  evidence 
were  of  the  files  of  said  cause  at  the  hearing  ot 
■aid  motion  for  a  new  trial,"  and  concluding, 
"Done  and  dated  in  this  court. "  with  the  judge's 
signature,  Is  not  properly  settled. 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Durfkb,  Judge. 

RobinaoB  A  Stapleton  and  Q.  B.  Win- 
ston, lor  appellant.  Cole  A  WbitebiUttoT 
respondents. 


Blake,  G.  J.  The  respondents  move  to 
strike  from  the  transcript  on  appeal  the 
paper  designated  as  "Bill  bf  Exceptions 
on  Appeal, "  on  the  ground  "  that  the  same 
was  not  settled  and  allowed  by  the  judse 
of  the  court  below,  as  provided  by  stat- 
ute. "  Tbe  action  was  tried  by  a  Jury,  and 
the  appellant  made  a  motion  fur  a  new 
trial  *'^on  the  minutes  of  the  court. "  This 
bill  of  exceptions  purports  to  contain  the 
notice  of  intention  toraovefor  a  newtrial, 
pleadings,  testimony,  instructions,  ver- 
dict, and  Judgment.  The  motion  for  a 
new  trial  appears  to  have  been  overruled 
July  24,  1890.  The  following  statement  is 
incorporated  in  the  record:  "That  all  of 
the  foregoing  papers  and  evidence  were  of 
the  flies  of  said  caune  at  the  hearing  of 
said  motion  for  a  new  trial."  The  hill  of 
exceptions  concludes  as  follows:  "Dune 
and  dated  In  court  this  27th  day  of  Sep- 
tember, 1890.  D.M.DcnFBB,  Judge."  The 
Code  of  Civil  Procedure  provides  that 
"when  a  taction  fur  a  newtrial  Is  beard 
and  decided  upon  the  mlnntes  of  the  Judge, 
and  an  appeal  Is  taken  from  the  decision, 
a  bill  of  exceptions  must  be  settled  in  tbe 
usual  form,  upon  which  the  argument  ot  the 
appeal  mnst  be  had."  Section  301.  "All 
bills  ofexceptlonssball  be  reduced  to  form, 
unless  noted  by  the  clerfc,  and  signed  dur- 
ing the  term  in  which  the  same  Is  tried. 
*  *  *  The  bill  of  exceptions  must  be 
signed  b.v  the  judge  who  tried  the  cause. " 
Section  294.  Questions  of  practice,  under 
similar  statutes,  have  been  considered  In 
many  cases,  with  the  same  result,  concern- 
ing the  principle  involved.  In  the  case  at 
bar,  it  is  necessary  that  the  papers,  which 
are  enumerated  In  tbe  bUl  of  exceptfODS. 
should  be  authenticated  by  the  Judge  to 
determine  what  constitutes  the  minutes  of 
the  court.  They  are  to  be  brought  before 
us  for  argument  and  decision.  The  certifi- 
cate of  the  judge  has  been  carefully  consid- 
ered, and  adjudged  valueless,  if  defective 
or  uncertain  when  tested  by  tbe  provis- 
ions of  the  Code  of  Civil  Procedure.  What, 
then,  was  "done"  September  27, 1890,  by 
the  Judge  In  court?  What  definite  idea  re- 
lating to  the  bill  of  exceptions  Is  expressed 
by  the  use  of  this  term?  No  one  can  con- 
tend serioudly  that  this  is  a  settlement  of 
this  important  record  "In  tbe  usual  form." 
As  already'  Intimated,  the  law  does  not 
tolerate  nnyamblgnll^  of  language  in  this 
matter.  The  authority  conferred  npon  the 
Judge  to  "settle"  a  bill  of  exceptions  "In 
tbe  usual  form"  carries  with  It  the  power 
to  decide  what  shall  be  embraced  therein. 
Tbe  bare  signature  of  this  officer  upon  a 
certain  date  does  not  prove  that  he  has 
raerclsed  Judicial  discretion.  In  Sansome 
V.  Myers,  80  Cal.  483.  22  Pae.  Rep.  */12,  the 
court  held  that  Tn^nrfainiiswill  He  to  com- 
pel a  judge  ot  the  superior  court  to  settle 
a  bill  of  exceptions,  and  said:  "If  the  pe- 
titioner had  refused  or  neglected  to  so  cor- 
rect the  proposed  statement  as  directed, 
the  Judge  would  no  doubt  have  been  Justi- 
fied in  refusing  to  settle  the  same,  bnt  not 
otherwise.  This  tbe  findings  show  was 
not  done.  The  respondent  refused  in  the 
first  Instance  to  settle  the  statement,  not 
to  sign  It."  In  January  v.Superior  Court. 
73  Cal.  537,  15  Pac.  Rep.  108,  the  court 
sold "  Tbe  bill  [of  exceptions]  as  oristnal* 
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ly  presented  wm  a  transcript  ol  the  re- 
porter's notes  ol  the  evidence  and  proceed- 
iugB,  and  the  court  was  Justified  In  refus- 
ing to  settie  it."  In  People  v.  Getty.  49 
Cal.  581,  the  court  said :  "The  practice  ol 
maliins  up  bills  of  exceptions  In  the  repre- 
hensible form  adopted  in  tlilB  case  baa  be- 
come BO  prevalent  tliat  some  measures 
must  be  taken  for  its  caprectlon.  The 
Judge  of  tbecourt  below  would  be  Justified 
Id  refusing  to  settle  a  proposed  bill  ol  ex- 
ceptions when  It  is  presented  In  that  form, 
and  we  are  of  the  opinion  that  It  Is  bis 
doty  to  strike  it  from  the  files. "  This  le- 
gal distinction  between  the  meaning  and 
effect  of  the  words  "settle"  and  "sign" 
has  been  enforced  In  this  court,  and  the 
bill  of  exceptions  under  consideration  has 
not  been  settled  according  to  taw.  King 
V.  Sullivan,  1  Mont.  282;  Taylor  v.Holter, 
2  Mont.  476;  Daniels  v.  Insurance  Co., 
Id.  500;  Bank  v.  Irvine.  Id.  554;  Hard- 
ware Co.  t.  SalliTan,  7  Mont.  807,  16  Pac. 
Rep.  588;  Sherman  v,  HiKglns.  7  Mout. 
479,  17  Pac.  Rep.  501;  Barber  v.  Briscoe.  8 
Mont.  214, 10  Pac.  Rep.  589.  It  is  therefore 
ordered  that  the  motion  be  sustained.' 

Hauwood  and  Db  Witt,  JJ.,  concar. 

(10  Mont  422) 

In  re  Dewar's  Estate. 
{Supreme  Court  of  Montana.  Jan.  13, 1891.) 
Appeal  fhosi  Peobate  Court — Administration. 

1.  An  appeal  by  an  administrator  from  an  or- 
der of  the  oistriot  conrt,  on  appeal  from  the  pro- 
bate court,  suBtaining  objections  to  bis  final  re- 
port, and  from  a  decree  of  distribution  subse- 

auently  entered,  is  not  objectionable  on  the  ground 
lat  two  separate  actions  are  united  In  one  ap- 
peal. 

2.  The  provisions  of  Civil  Code  Mont.  §  421, 
snbd.  2,  and  $  444,  which  regnlate  appeals  Arom 
jadgments  of  the  district  court  rendered  on  ap- 
peal from  inferior  courts,  and  which  limit  the 
time  of  appeal  to  90  days,  do  not  now  apply  to 
appeals  from  tbe  district  court  in  probate  mat- 
ters, as  Const  Mont,  art,  8,  S  11|  abolished  the 

Srobate  courts,  and  extended  the  original  Juris- 
ictioD  of  the  district  court  ,to  matters  of  pro- 
bate; and  appeals  from  the  district  court  to  the 
supreme  ootut,  in  probate  matteis,  are  now  to  be 
taken  asder  section  sabd.  1,  which  regulates 
appeals  from  final  Judf^ments  in  actions  com- 
meoced  in  the  court  in  which  they  are  rendered, 
and  which  limits  tbe  time  of  taking  the  appeal  to 
one  year  from  the  rendition  of  the  Judgment. 
Following  In  re  McFarland's  Estate,  36  Pac. 
Bep.  185. 

3.  An  administrator,  who  has  no  Interest  In 
the  estate,  cannot  appeal  as  such  from  an  order 
of  distribution. 

Appeal  from  district  court,  Lewis  and 
Clarke  coonty;  Wiluau  H.  Hunt,  Jadge. 

On  motion  to  dismiss  appeal. 

J.  W.  Kinsley,  for  appellant.  McCon- 
aell  &  Clayburg,  for  respondents. 

6i.AKB,C.  J.  This  Is  a  motion  to  dismiss 
the  appeal.  The  substantial  part  of  the 
notice  thereof  Is  as  follows:  "HenrVC. 
Taegcer,  administrator  of  the  estate  of  Wil- 
liam A.  Dewar.  decpH^Pd.  hereby  appt.'al8  to 
the  sopremecourt  t)I  the  state  of  Montana 
from  an  order  made  In  the  district  conrt 
•  •  •  on  the  22d  day  of  July,  1890, 
wherein  said  court  sustained  the  objec- 
tions then  considered  to  the  admlnistrti- 
tor's  final  report  herein. and  from  all  subse- 
quent action  In  said  cause,  InclDdlng  the 
t.26p.do.14^-65 


decree  of  distribution  made  therein  on  the 
30tb  day  of  July,  1890,  and  from  the  whole 
thereof."  It  appears  from  the  transcript 
that  letters  of  administration  were  issued 
to  Vaeger,  the  appellant,  In  June,  18!>7, 
upon  the  estate  of  sold  Dewar  by  the  oro- 
bate  court  of  Lewis  and  Oarke  connty; 
that  his  final  account  as  administrator 
was  filed  In  April,  1889;  that  the  objec- 
tions of  the  persons  who  purchased  the  In- 
terests or  the  heirs  of  said  estate  to  the 
fe^'s  claimed  by  the  administrator  for  his 
services  were  overruled  by  the  probate 
eoort;  that  they  appealed  In  Jane,  1889, 
to  tbe  district  coart  from  the  order  fix- 
ing the  amount  of  said  fees;  that  the  dis- 
trict court  made,  July  22.  1890,  the  order 
wiiich  is  specified  in  the  foregoing  notl«e 
of  appeal,  ami  reversed  the  decree  of  the 
probate  court  concerning  said  fees,  and  re- 
duced thfrsame;  and  that  afterwards,  up- 
on tbe  Both  day  of  July,  1S90,  the  district 
court  made  and  entered  the  decree  of  dis- 
tribution which  Is  described  in  tbe  said 
notice  of  appeal.  We  will  review  the 
grounds  of  the  motion  which  has  been 
submitted.  The  respondent  maintains 
that  two  separate  actions  have  been 
united  in  one  appeal,— that  the  first  or- 
der, which  Is  appealed  from,  was  made  by 
tbe  court  bdow  In  the  exercise  of  Its  appel- 
late Jurisdiction  under  the  laws  which 
governed  the  territory  of  Montana;  and 
that  the  last-named  order  was  made  by 
tbe  district  court  by  virtue  of  its  original 
Jurisdiction  nnder  the  constitution  of  the 
state.  This  position  has  been  thoroughly 
examined  by  the  supreme  court  of  the 
state  of  California,  and  Is  untenable. 
These  orders  are  not  treated  as  actions,  in 
the  legal  sense  of  the  term.  "We  hold,'* 
said  the  court  In  Kstateof  Rose.S*)  Cal.  166, 
22  Pac.  Rep.  86,  "  therefore,  that  upon  ap- 
peal Ir(»m  an  ordersettUng  an  administra- 
tor's account,  all  the  proceediuKH  leading 
up  to  It,  Including  tbe  evidence  upon 
which  It  Is  based,  are  open  to  review. 
•  •  •  The  probate  Jurisdiction  of  the 
court  is  separate  and  distinct  from  its 
Jurisdiction  In  ordinary  civil  actions. " 
This  quf^stlon  received  tbe  particular  con- 
sideration of  the  court  In  Sharon  v. 
Sharon.  6H  Cal.  826.  9  Pac.  Rep.  187,  which 
was  a  case  in  which  learned  and  eminent 
counsel  were  engaged.  Mr.  J  ustice 
Thornton,  In  the  opinion,  said:  "As  to 
the  notice  of  tbe  appeals.  If  such  notice  Is 
In  one  and  the  same  paper  in  which  the 
several  appeals  are  distinctly  designated, 
we  cannot  see  that  such  notice  is  Insuffl- 
cient.  Nor  do  we  think  that  tbe  majority 
of  the  court  intended  so  to  hold  in  People 
T.  Center,  61  Cal.  191,  Inasmncb  as  snch 
holding  would  be  in  conflict  with  the  set- 
tled practice  and  tbe  ruling  of  this  court 
In  all  cases  in  which  It  has  been  called  on 
to  express  any  opinion.  Some  expressions 
are  used  in  the  opinion  of  the  court  which 
appear  amblguons,  but  there  1^  nothing 
that  indicates  that  a  notice  of  more  than 
one  appealmaynotbein  one  and  the  same 
paper,  where  the  matters  appealed  from 
are  so  designated  that  it  can  be  seen  from 
what  the  appeal  is  taken. "  Among  other 
cases  which  are  cited  is  Estate  of  Pacheco, 
29  Cal.  224.  and  the  court  commented 
thereon  as  follows:  "The  court  held  a  no- 
tice of  appeal  from  an  order  of  tbe  nro- 
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bate  court  made  September  3, 1864,  deoy- 
Ing  the  petition  of  Pennlman  and  others 
for  the  removal  ot  Emerlc  and  refusing 
to  appoint  Penuiman,  and  from  all  orders 
and  decisions  made  hy  the  court  In  that 
behalf  on  that  day,  sumclont.  It  appears 
that  tbere  were  two  orders  appealed 
from. " 

The  respondents  contend  that  the  ruling 
of  the  court  below  In  sastalulng  the  objec- 
tions to  the  account  of  the  administra- 
tor Is  not  appealable.  The  orders  which 
are  complained  of  were  made  in  the  dis- 
trict court  more  than  eight  months  after 
the  admission  ot  the  state  of  Montana 
Into  the  American  Union.  This  Important 
question  has  been  carefully  considered  in 
Re  McFarland's  Estate,  26  Pac.  Rep.  185, 
and  for  the  reasons  which  appear  therein 
we  are  satisfied  that  the  court  can  enter- 
tain the  appeal  from  the  .order  made  July 
22. 1890. 

It  Is  nrged  that  the  administrator  was 
not  Interested  Inthecstateof  the  deceased, 
and  cannot  appeal  from  the  decree  author- 
IkIuk  the  distribution  ot  the  estate.  The 
authorities  support  the  proposition.  The 
appellant  warn  not  an  heir  nf  the  deceased, 
or  a  purchaser  of  any  part  of  the  estate. 
In  Bates  v.  Ryberg,  40  Cal.  463,  the  execu- 
tor appealed  from  the  decree  of  distribu- 
tion, and  complained  that  the  property 
of  the  estate  had  been  improperly  divided 
between  the  legatees.  The  court,  Id  the 
opinion, dlsTnlBfling  the  appeal,  said:  "The 
heirs  and  deviseen  or  legatees  Interested  in 
an  estate  are  made  parties  to  the  proceed- 
ings for  a  distribution.  Any  one  of  tbem 
feeling  aggrieved  may  appeal  from  the 
final  order.  The  executor,  however,  does 
not  represent  any  ot  these  parties,  as 
against  the  others;  and,  If  they  are  satis- 
fied with  the  distribution,  be  cannot  com- 
plain because  some  have  received  less  than* 
they  are  entitled  to."  This  ease  was  fol* 
lowed  In  Estate  of  Wright,  49  Cal.  550. 
In  Estate  of  Marrey,  65  Cal.  287,  3  Pac. 
Rep.  896.  it  appears  that  the  appellant 
was  the  executor  of  an  estate,  and  also  a 
legatee  under  the  will.  The  superior  court 
reduced  the  amount  claimed  by  appellant. 
The  appeal  was  taken  by  him  as  "execu- 
tor of  the  last  will  and  testament  of 
Maney,  deceased. "  The  opinion  of  the 
court,  by  Mr.  Justice  McKensthy,  Is  In 
these  words:  "The  appeal  of  the  executor 
from  the  decree  of  settlement  and  distribu- 
tion must  be  dismissed.  He  cannot  In  any 
case  litigate  the  claim  of  one  legatee  as 
against  the  others  at  the  expense  of  the 
estate.  (Batus  t.  Byberg,  40  Cal.  46S;)  a 
tartlorU  ^'hen  be  himself  la  the  legatee 
whoseclalm  he  is  attempting  to  maintain, 
at  tbeexpense  of  the  e8tate,ln  hlscapacity 
of  executor. "  In  Merrlfleld  v.  Longmlre, 
66  Cal.  180,  4  Pac.  Rep.  1176.  the  court 
said:  "The  appellant  may  hare  been  In- 
terested as  an  Individual  In  the  distri- 
bution of  the  estate,  claiming,  as  be  did, 
to  be  the  assignee  of  some  of  the  heirs, 
but  as  administrator  he  had  no  Interest. 
It  Is  now  well  settled  In  this  state  that 
a  decree  of  distribution  will  not  be  re- 
viewed on  an  appeal  by  an  executor  or 
administrator,  where  he,  as  such,  has  no 
Interest  Id  the  matter  sought  to  be  re- 
viewed."* In  Goldtree  v.  Thompson,  88 
Cal.  420,  28  Fac  Rep.  383,  the  court  said: 


"Ezeculors,  administrators.  reeelrerB,  and 
trustees  are.  In  their  official  capacity. 
Indifferent  persons,  aa  between  the  real 
parties  In  interest.  •  •  •  The  funds 
which  come  into  their  hands  are  beld  la 
cvstodta  legie,  to  be  distributed  by  the 
court  to  those  who  show  themselves  en- 
titled to  them ;  and  It  Is  their  duty  to  dis- 
tribute the  money  coming  into  their  hands 
as  the  court  shall  direct."  And  it  was 
held  that  such  persons  are  not  agrgrieved 
parties  within  the  meaning  of  the  etatnte 
providing  that  "any  aggrieved  party  may 
appeal.  **  In  the  case  at  bar  It  will  be  ob- 
served by  an  inspection  uf  the  notice  of 
appeal  that  "Ya^er,  administrator  of 
the  estate  of  William  A.  Dewar. deceased." 
Is  the  appellant.  He  has  no  interest,  by 
reason  of  his  a£Bclal  character.  In  the  de- 
cree of  distribution,  and  his  appeal  from 
the  order  ot  the  court  below  made  July  30, 
1890,  Is  hereby  dismissed.  The  motion  to 
dismiss  tbe  appeal  from  the  order  of  the 
district  court,  made  July  22, 1S90,  is  here- 
by overruled. 

Habwood  and  Db  Witt,  JJ.,  concur. 

Id  re  Pewar's  Estate. 
(Supreme  Court  of  Montana.   Feb.  17,  189L) 

DiSTBICT  CODBTS  — ADMINISTRATIOS — FSBS — COK- 

STiniTiONAL  Lav. 
1.  The  date  of  filing  papers  is  when  tber  are 
deposited  with  the  proper  cnatodiaii,  and  not 
when  they  are  marked  "Filed,"  and,  where  po- 
pera  on  appeal  from  tbe  probate  to  the  district 
court  allowed  by  the  statate  ot  Uontana  tezii- 
tory  were  deposit«d  in  the  district  court  before 
admission  of  tne  territory  as  a  state,  that  court 
acquired  Jurisdiction  which  could  not  be  affected 
by  tbe  provisions  of  tlie  state  constitution  trans- 
ferring to  tlie  dlstriet  ooorts  all  matters  pending 
in  tbe  probate  courts. 

3.  Act  Mont  Sept  14,  1887.  amendlngr  Comp. 
Stat  HoDt  S  25S,  and  reducing  tbe  fees  of  ad- 
ministrators tbroughout  tbe  state,  was  not  a  local 
or  special  law  within  the  Inhibition  of  Act  Cong. 
July  SO,  1886,  prohibiting  territorial  legislatures 
from  passing  "local  or  special  laws"  decreasing 
fees  of  public  officers  during  their  term  of  criSce.' 

8.  Under  Prob.  Prac.  Act  Mont  J  876^  pro- 
viding that  tbe  administrator  may  retain  in  his 
hands  tiie  necessary  expenses  of  the  administra- 
tion, the  administratcur's  fees  can  be  ascertained, 
allowed,  uid  paid  only  on  his  final  settlement 
and  are  to  be  determined  by  the  law  then  In 
force,  unless  the  services  were  fully  performed 
before  passage  of  the  law. 

4.  An  administrator's  claim  to  fees  allowed 
by  statute  is  not  a  contract,  within  the  inhibiticm 

>  "The  constitutionality  of  an  act  is  not  to  be 
determined  by  its  form,  but  is  to  be  determined 
by  what,  in  the  ordinary  course  of  things,  must 
necessarily  be  its  operation  and  effect  It  its  op- 
eration and  effect  must  necessarily  be  special, 
the  act  is  special,  whatever  may  be  Ita  form.  If, 
on  the  other  hand,  the  act  has  room  wfthin  its 
terms  to  operate  npon  all  of  a  class  of  things, 
present  and  prospective,  not  merely  npon  partic- 
ular things  or  upon  a  particular  class  of  things 
existing  at  the  time  of  its  passage,  the  act  is  gen- 
eral. "  Valentine,  J.,  in  City  of  Topeka  v.  Oil- 
lett,  4  Pac.  Rep.  800.  An  aot  provimng  for  tbe 
vaccinatioD  of  school  children,  and  op^^ng  oo 
all  who  attend  the  public  schools  of  the  state,  is 
not  special,  though  it  does  not  include  all  classes 
of  individuals.  Abeel  v.  Clark,  (Cal.)  S4  Pac. 
Rep.  383.  An  act  extending  the  time  of  comple- 
tion of  railroads  is  not  special  by  virtue  of  the 
fact  that  it  applies  only  to  roads  organised  uodo' 
tbe  general  railroad  law,  and  not  to  those  orgaa- 
ized  under  specie  charters.  Bute  t.  Rallwjy 
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of  Const-  U.  S.  prohibiting  a  state  from  passing 
a  lafT  impairing  tbe  obligatioo  of  contracts. 

Appeal  from  district  court,  Lewis  and 
Clarke  connty :  Wii^liam  H.  Hunt,  Judge. 

Tbie  is  an  appeal  of  Henry  C.Yaeger.ad- 
miniatrator  of  tbe  estate  of  William  A. 
Devar,  deceased,  from  an  order  of  the  dis- 
trict cunrt,  exerclslnF?  probate  jnrlBdlc- 
tion,  sustaining  objections  to  tbe  Snal  an- 
coont  of  the  administrator,  whereby  tbe 
court  disallowed  certain  fees  by  him 
claimed.  There  was  also  an  appeal  from 
the  order  of  distribution.  That  appeal 
was  dismissed  by  tbis  coart  at  this  term, 
(ante,  102d.)  and  the  case  thus  relieved  of 
much  matter  contained  in  tbe  record,  and 
argoed  In  apiiellaut's  brief.  Before  the 
admission  of  this  commonwealth  Into  tbe 
Cnton  of  states  ^11  probate  matters  were 
adjudicated  lu  the  probate  courts  of  tbe 
counties.  From  these  courts  appeals  laid 
to  the  district  courts.  Title  U.  c.  8,  Code 
Viyll  Proc.  The  territory  became  a  state 
November  8,  lij89.  By  the  constitution, 
< article  ».  S  2.  and  section  20,  Schedule,  S 
4.)  all  probate  Jurisdiction  wau  trans- 
ferred to  the  district  court,  and  the  pro- 
bate court  went  out  ol  existence.  The 
schedule  further  provides:  "iSec.  13.  All 
matters,  cases,  and  proceedings  pending 
In  any  probate  court  In  the  territory  of 
Montana  at  the  time  tbe  state  shall  be 
admitted  Into  the  Union,  and  all  official 
records,  files,  moneys,  and  other  property 
of  or  pertaining  to  such  court,  are  hereby 
transferred  to  the  district  courtiu  and  for 
the  same  county,  and  such  district  court 
shall  have  full  power  and  Jurisdiction  to 
bear,  determine,  and  dispose  of  all  such 
matters,  cases,  and  proceedings."  "Sec. 
2.  All  lawful  orders,  judgments,  and  de< 
crees  In  cIvU  causes,  all  contracts  and 
claims,  and  all  lawful  convictions.  Judg- 
ments, and  sentences  In  criminal  actions, 
made  and  entered  or  pronounced  by  tbe 
courts  within  the  territory  of  Montana, 
ami  In  force  at  the  time  tbe  state  shall  be 
admitted  into  the  Cnlon,  shall  cont4ntie 
and  be  and  remain  in  fall  force  In  the 
state,  unaffected  In  any  respect  by  the 
change  from  a  territorial  to  a  state  form 
of  gorernmeut,  and  may  be  enforced  and 
executed  under  tbe  laws  of  tbe  state." 
Henry  C.  Yaeger,  appellant,  was  appoint- 
ed 'by  the  probate  court  of  Lewis  and 
Clarke  connty  administrator  of  tbe  estate 
of  William  A.  Dewar,  deceased,  on  June  1, 

Co.,  (N.  J.)  30  Atl.  Bep.  763.  Act  Pa.  May  18, 
1887,  regatatlnf?  the  sale  of  liqnors,  but  declsring 
that  it  shall  not  be  held  to  authorize  the  sale  of 
liquow  "in  any  city,  county,  borough,  or  town- 
ship having  special  prohibitory  laws, "  is  not  a 
special  law.  CommoQweslth  t.  Sellers,  18  Atl. 
Ibep.  Ml.  An  act  empowering  park  commission- 
ers to  connect  an;  public  paric  nlth  any  part  ol 
any  incorporated  city,  etc.,  is  not  local  or  special 
l^slation,  tboagh  there  is  but  one  city  In  the 
state  whose  parks  are  controlled  by  commission- 
ers. Park  Com'rs  v.  McMullen,  (111.)  25  N.  E. 
Rep.  676.  An  act  providing  that  in  a  town  which 
has  been  organized  out  of  territory  embracea 
witbiD  a  city,  the  cl^  council  may  regulate  the 
number  of  justices  of  the  peace  to  De  eleoted,  bat 
the  number  shall  not  exceed  the  number  allowed 
by  law  to  other  towns  of  like  population,  is  in 
contravention  of  Const.  HI.  art  6,  $  29,  declaring 
that  "all  laws  relating  to  courts  shall  be  general 
and  of  uniform'  operation.**  Tissier  t.  Bbein, 
(UL)  22  N.  B.  itep. 


18S7.  Tbe  appraisement  and  Inventory  of 
the  estate,  approved  July  23,  1887,  shows 
f 884.83  in  money,  and  a  large  amount  of 
real  estate,  making  a  total  of  936,446.88. 
On  April  11, 1889.  the  administrator  filed 
his  final  account  and  petition  for  distribu- 
tion. The  account  discloses  that  the 
whole  amount  of  money  received  by  btm 
from  sales  of  real  estate  and  other  casb 
receipts  Is  tlltSeLZS:  claims  paid,  f 8.397.- 
38 ;  and  expenses  of  administration,  $2,9.'>4.- 
^.  In  tbe  latter  Item  is  included  f  1,501.- 
77  administrator's  fees,  a  percentfM^e  on 
936,7!>4.33,  which  was  the  appraised  value 
of  tbe  estate.  A.  J.  Steele  and  Lewis  Da- 
vis, purchasers  from  and  assignees  ol  the 
heirs  of  tbe  estate,  and  the  persons  to 
whom  final  distribution  was  to  be  made, 
objected  to  the  final  account  of  the  ad- 
ministrator, In  that  he  had  charged  bis 
fees  upon  936,704.83,  the  appraised  value 
of  the  estate,  whereas  he  should  have 
charged  upon  fll,361.25,  which  was  the 
sum  actually  received  by  him  upon  the 
sales  of  property  and  other  cash  sources. 
Tbe  administrator  contended  that  he  was 
entitled  to  tees  under  the  proTislons  of 
section  253.  Prob.  Prac.  Act,  as  follows: 
"860.253.  When  no  compensation  Is  pro- 
vided by  the  win,  or  the  executor  re- 
nouDcee  all  claim  thereto,  he  must  be  al- 
lowed commissions  upon  tbe  amount  of 
tbe  whole  estate  accounted  for  by  him,  as 
follows,"— then  pro  riding  percentages  for 
different  amounts.  The  distributees  re- 
lied upon  the  act  of  September  14*  1887, 
(Ex.  Sess.  Laws  15tb  Assom.  p.  59.)  as  fol- 
lows: "Section  1.  That  section  253,  sec- 
ond division,  of  the  Compiled  Statutes  of 
Montana,  be,  and  the  same  Is  hereby, 
amended  so  as  to  read  as  follows,  to-wlt: 
When  no  compensation  is  provided  by  the 
will,  or  the  executor  renounces  all  claims 
thereto,  he  mnst  be  allowed  commission 
on  all  sums  of  money  only  actually  re- 
ceived by  him  from  the  sale  of  property  of 
the  estate,  or  actually  disbursed  by  him 
in  the  settlement  of  the  estate,  as  fol- 
lows." Then  follows  percentage  to  be  al- 
lowed, and  provisions  that  the  same  shall 
apply  to  all  administrators.  The  pro- 
bate court  held  with  tbe  administrator* 
and  on  May  IS,  1889,  overruled  the  objec- 
tions of  tbe  distributees,  and  allowed  the 
final  account,  with  the  fees  as  claimed  by 
tbe  administrator.  On  June  8,  1889,  tbe 
distributees  gave  notice  of  appeal  from 
this  order,  and  on  June  11, 1889,  filed  their 
undertaking  on  appeal,  as  required  by 
law.  The  case  is  next  met  In  the  district 
court,  on  April  *J9, 1890,  after  the  state 
had  come  Into  life,  and  the  probate  court 
bad  ceased  to  exist,  and  its  Jurisdiction 
and  business  bad  been  transferred  to  the 
district  court.  Section  XX,  Schedule,  §  18. 
On  that  day  the  district  court  directed 
that  the  clerk  indorse  the  papers  In  the 
case  mine  pro  tone,  as  filed  July  3, 1889. 
This  was  done  on  application  of  the  dis- 
tributees, it  appearing  that  no  lnd<ir8o. 
ment  had  been  made  on  the  papers  of  their 
filing  in  the  district  court.  The  facts 
which  were  the  grounds  of  this  applica- 
tion were  set  forth  in  the  affidavits  of  R. 
H.  Ho  WRY,  probate  Judge  in  May,  June, 
and  July,  1889;  of  John  Bean,  clerk  of  the 
district  court  since  November  8, 1889;  and 
of  John  B.  Clayberg,  attomey  for  tbe  dls- 
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trlbutvea.  The  facte  bo  Bet  forth  were  not 
controTerted.  and  were  as  tollo%v8 :  Pro- 
bate Jndge  UowKT,  in  purHuancetu  the  ap- 
peal from  hlB  court  to  the  dietrlct  coart, 
prepared  a  transcriptof  the  docket  entries 
on  the  case,  and,  on  the  3d  day  of  July. 
1889,  delivered  the  same,  together  with 
other  papers  pertaining  to  tlie  said  mut- 
ter, to  W.  P.  Parker,  tlien  clerk  of  the  dis- 
trict court.  John  Bean.cLcrk,  makes  oath 
that  since  Novembers,  1889,  the  distribu- 
tees' attorneys  frequently  inquired  for  the 
papers  In  the  case;  that  he  made  diligent 
search  for  the  same,  and  could  not  find 
them  until  he  called  to  bis  assistance  W. 
F.  Parker,  bis  predecessor  Id  office,  when, 
on  April  10,  1890,  the  pupeiB  were  found 
filed  away  with  other  papers  in  the  vault, 
wber«  they  had  been  placed  by  said  Par- 
ker. J.  B.  Clayberg,  the  attorney,  says 
that  before  November  8, 18S9,  he  had  In- 
quired for  said  papers,  and  said  Parker 
could  not  find  them.  0pon  this  showlnff 
that  the  papers  lu  the  case  bad  been  duly 
deposited  with  the  cleric  of  the  district 
court  by  the  probate  Judfje  on  July  3, 1889, 
and  had  been  found  In  his  otflce,  the  dis- 
trict court  order^»d  that  the  case  be  dock- 
eted, and  placed  on  the  civil  calendar  of 
the  court.  The  administrator  then  filed 
a  demurrer  to  the  Jurisdiction  of  the  dis- 
trict court  to  hear  the  case.  The  demur- 
rer was  on  the  ground  that  by  the  opera- 
tion of  the  constitution  upon  the  admis- 
sion of  the  state  the  decree  of  the  probate 
court  bPCfime  the  decree  of  the  district 
court,  and  the  district  court  had  no  Juris- 
diction to  review  the  order  of  a  former 
Jndi^.  This  demurrer  was  OTerrulod. 
The  appeal  then  belnx  heard,  the  district 
court  made  an  order  reversing  the  pro- 
bate court  upon  Its  ruling;  that  the  ad- 
ministrator was  entitled  to  f  l,.i01.77  fees 
as  a  percentage  on  $<%.440.83,  the  ap- 

E raised  value  of  the  estate;  and  held  that 
e  was  to  be  allowed  ¥484.45  as  a  percent- 
age on  (11,361.25,  money  actually  received 
by  him  from  tbe  sale  of  property.  From 
this  order  the  appeal  Is  prosecuted.  By 
the  agreement  of  counsel  the  great  mass 
of  jtapers  in  the  case  is  omitted  from  the 
record,  and  only  suflicient  is  brought  up  In 
the  record  to  exhibit  the  foregoing  Tacts. 
The  appellant  administrator  contends 
lor  the  following  proposltlona :  (1)  Tbe 
district  court  hdd  no  Jurisdiction  to  hear 
the  case,  and  herein:  First.  The  appeal 
was  not  in  the  district  court  until  April 
29,1890,  when  the  nunc  pro  tunc  indorse- 
ment was  placed  upon  the  papers,  and  the 
case  was  ordered  upon  the  docket  of  the 
court.  Second.  The  foregoing  proposition 
being  correct,  tbe  Judgment  of  the  probate 
court  became,  by  the  transition  to  the 
state  forrj  ot  government,  a  Judgment  of 
the  district  court;  and  the  district  court 
could  not  sit  on  an  appeal  from  Its  own 
order.  (2)  Even  if  the  district  court  had 
Jurisdiction  to  hear  the  case,  the  allow- 
ance of^the  administrator's  fees  should 
have  been  upon  tbe  basis  provided  In  sec- 
tion '2SS,  which  would  have  been  $],E)V1.77, 
and  nott%ckoned  as  to  beallowed  by  that 
section  as  amended  In  the  act  ot  Septem- 
ber 14,  1S87,  by  which  the  fees  would 
amount  to  only  $484.45.  The  law  lu  force 
when   tbe   administration  proceedings 


commenced  must  govern,  and  not  the  law 
passed  during  the  proceedings,  and  prior 
to  the  final  account  and  settlement. 

J.  W.  Ktasleyt  for  appellant.  iieOonoeB 
&  dayberg,  tor  respondent. 

Db  Wrrr,  J.,  {sifter  mtattng  the  fasta  am 
above.)   We  will  examine  the  appelant** 

position  In  the  order  above  stated. 

1.  Appellant  contends  that  the  district 
court  did  not  obtain  Jurisdiction  ot  tbe 
case  until  April  29, 1S90,  when  the  papera 
were  ordered  to  be  Indorsed,  "Filed,  July 
3,  1889,"  and  the  case  ordered  onto  the 
trial  docket.  It  is  not  disputed  that  tbe 
papers  in  the  case  were  duly  depoalted 
with  tbe  clerk  of  the  district  court,  July 
8, 1889.  Appellant  insists  that  they  were 
not  "filed"  that  day,  bift  only  on  April 
29,  1890.  and  the  court  had  no  power  to 
make  the  num  pro  taoc  order.  Appellant 
mlsappretaenda  the  signification  of  tbe 
term  "Ale.**  To  file  papers  Is  to  deposit 
them  with  the  proper  custodian  for  keep* 
Ing.  The  marking  of  them  **  filed  "  by  the 
clerk  Is  another  matter,  and  is  not  the 
filing.  Tregnmbo  v.  Mining  Co..  57  Cal. 
501.  citing  Engleman  v.  State,  3  Ind.  91; 
Laropflon  r.  Falls,  6  Ind.  809;  anil  Bishop 
V.  Cook,  18  Barb.  826.  See,  also.  Harrison 
V.  Clifton,  75  Iowa,  786,  38  N.  W.  Kep.  406; 
Holman  v.  Cbevailller,  14  Tex.  837 ;  Smitli 
T.  BIscailns,  83  Cal.  858,  21  Pac.  Rep.  IS. 
and  23  Pac.  Rep.  314;  Howell  v.  Slauson, 
83  Cal.  544.  23  Pac.  Rep.  692;  and  Bouv. 
Law  Diet.  "Pile."  The  order  of  the  dis- 
trict court  of  April  29,  1890,  to  indorse  the 

{mpers,  is  not  ot  great  importance  In  this 
nqnlry.  That  did  not  constitute  tbe  pa- 
pers "  filed. "  They  were  filed  July  3, 1889, 
and  tbe  court,  finding  them  so  filed,  prop- 
erly placed  tbe  case  on  the  docket  of  the 
court,  and  heard  It.  It  was  quite  proper 
In  tbe  court  to  have  the  papers  marked 
"filed"  as  ot  the  day  when  they  were  filed, 
in  order  to  preserve  a  memorandum  of  the 
fact.  The  caaea  cited  by  appellant  are  not 
in  point:  Raymond  t.  Smith,  I  liletc. 
(Ky.lOS;  Metcalf  t.  Metcalf,  li»  Aln.  319; 
Hu<lMun  V.  Hudson,  20  Ala.  364.  Those 
were  all  cases  of  an  attempt  to  amend  a 
record  by  entering  a  Judgment  none pro 
tunc,  where  the  law  requii-ed  the  solemnity 
of  the  record  of  a  Judgment,  and  notbing 
appeared  in  the  record  by  which  or  npoo 
which  to  amend.  Mr.  Justice  Bach's  dts- 
cussion  of  the  proposition  In  Territory  v. 
Clayton,  8  Mont.  1,  19  Pac.  Rep.  293,  not 
cited  by  appellant,  is  satisfactory  to  our 
mind.  But  the  principle  of  these  cusef) 
does  not  Interest  us  in  this  inquiry.  There 
was  no  question  before  the  district  conri 
otamending  a  record.  Tbepresence  or  ab- 
sence of  the  clerk's  Indorsement  on  the 
papers  was  not  conclusive.  The  Indorse- 
ment was  not  a  record,  and  ordering  the 
case  to  be  placed  on  tbe  trial  docket  was 
not  amending  any  record.  We  thorefore 
find  that  the  case  was  fully  appealed  from 
the  probate  court,  and  duly  lodged  in  the 
district  court,  prior  to  the  admiHiiion  of 
the  state  Into  theUnlon.and  the  abolitloa 
of  the  probate  court.  Appellant  argues 
from  tbe  constitution,  section  XX,  Sched- 
ule, §  13,  th.nt  only  pending  cases  In  the 
probate  court  were  transferred  to  the  dis- 
trict court  br  virtue  of  said  section  13.  and 
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'that  tbis  was  not  a  i>encllnK.  but  a  detet-- 
mlneil,  case  In  the  probate  court,  at  the 
time  of  the  admission  ol  the  state.  It  ts 
not  pretended  that  the  case  vas  trans- 
ferred to  the  district  court  by  virtue  of  the 
proTlsions  of  this  section  13.  It  had  fully 
and  safely  arrived  in  the  district  court, 
and  belonged  to  that  court,  four  months 
befoi-e  this  section  13  began  to  operate. 
Nor  does  section  2of  the  schedule  have  the 
effect  that  appellant  nrgea,  vis.,  that  the 
Judgment  of  the  probate  coort  of  May  18, 
1889,  was  a  lawful  judgment  of  the  pro- 
bate court.  In  force  at  the  time  the  state 
was  admitted,  and  must  therefore  remain 
in  full  force.  As  we  have  above  observed, 
when  the  state  was  admitted  the  case  was 
.  wholly  out  of  the  probate  court,  and 
wholly  within  the  district  court.  It  had 
gained  Its  new  foothold  long  before  its  old 
one  was  swept  away  by  the  rising  tide  of 
the  now  order  of  things. 

2.  Concluding  that  the  district  court 
had  Jurindlctlon  to  bear  the  matter,  and 
pronounce  the  Judgment,  we  will  endeavor 
to  ascertain  whether  its  said  Judgment 
is  correct.  It  Is  not  questioned  that, 
It  the  administrator's  fees  are  to  be  reck- 
oned as  provided  in  section  258,  before 
amended,  the  cases  appellant  cites  con- 
struing that  statute  are  applicable.  Es- 
tate of  Isaacs,  30  Cul.  113;  Estate  of  Sim- 
moDs,43  Cal.  550;  Estate  of  Rtcaud.TO  Cal. 
69, 11  Pac.  Rep.  471.  But  the  point  in  con- 
troversy is  whether  the  old  law  or  the 
amendment  must  be  Invoked.  Appellant, 
insisting  upon  the  former,  relies  largely 
upon  section  276,  Prob.  Prac.  Act,  as  fol- 
lows: "The  executor  or  administrator, 
as  soon  as  he  has  sufficiont  funds  in  bis 
hands,  must  pay  the  funeral  expenses,  and 
the  expenses  of  the  last  sickness,  and  the 
allowance  made  to  the  family  of  the  de- 
cedent. He  may  retain  In  his  hands  the 
necessary  expenses  of  the  administra- 
tion,"etc.  This  section  is  identical  with 
section  1646,  Code  Civil  Proc.  Cal...  which 
section  the  supreme  court  of  that  state 
cunHt4-ues  to  mean  that  the  administra- 
tor's fees  shall  be  ascertained,  allowed, 
and  paid  only  upon  his  final  accounting 
and  settlement.  Estate  of  Miner,  46  Cal. 
&64;  Estate  of  Barton,  65  Cal.  90:  Estate 
of  Rose.  80  Cal.  180,  22  Pac.  Kep.  86:  Ord 
v.  Little,  3  Cal.  287.  See,  also,  2  Woer- 
ner,  Adm'n,  §  533.  Under  that  construc- 
tion, appellant's  fees  were  to  be  ascer- 
tained, allowed,  and  paid  on  April  11, 
1889.  On  that  day  the  court  allowing 
the  fees  goes  to  the  statute  for  Instruc- 
tion, and  finds  the  act  of  September  14. 
1887.  But  the  administrator  contends 
that  when  he  was  appointed,  and  for 
three  and  a  half  months  out  of  twenty- 
two  and  a  half  months,  during  which  ho 
wns  administrator,  the  unumended  sec- 
tion 253  was  in  force;  to  which  contention 
the  conrt  applies  the  rule  that,  If  a  stat- 
Dte  Is  amended,  It  shall  be  understood  In 
the  same  sense  as  If  it  bad  read  from  the 
beginning  as  amended.  Surtees  v.  Elli- 
son, 9  Barn.  &  C.  750;  Peters  v.  Vawter, 
10  Mont.  - — ,  ante,  438.  (Tlie  exceptions 
to  this  rule  by  virtue  of  constitutional 
limitations  will  be  considered  below.) 
Under  the  general  rule,  then,  it  ts  unhesi- 
tatingly concluded  that  the  amended  law 


must  r^ulate  the  fees  of  the  appellant. 
Whatever  right  appellant  had  to  lees 
prior  to  September  14, 18S7,  was  on  unas- 
certained, inchoate  one.  If,  by  virtue  ol 
his  qualifying  and  performing  a  few  acts 
while  the  old  law  was  in  force,  bis  right 
to  fees  accrued,  and  were  to  be  settled 
upon  the  percentage  allowed  by  that  law, 
then  it  must  also  be  true  that,  If  he  had 
resigned  or  died  on  September  13, 1SS7,  be- 
fore performing  any  labors,  he  or  his  es- 
tate wonld  be  entitled  to  all  the  fees  pro- 
vided by  the  old  law.  Tills  absurdity  is 
not  coDtended  for,  yet  it  is  as  reasonable 
as  the  claim  that,  having  performed  the 
services,  the  fees  must  be  reckoned  by  the 
provisions  of  a  law  In  force  when  Ina  ad- 
ministratorship commenced,  but  repealed 
before  any  lees  were  either  doe,  payable, 
or  to  be  ascertained.  On  the  other  hand, 
it  Is  the  law  that,  appellant's  claim  for 
fees  being  unsettled,  unallowed,  and  In- 
choate, and  the  creature  of  the  statute, 
(section  253,)  It  fell  with  the  law  creating 
It.  An  exhaustive  and  learned  discussion 
of  this  principle  by  Judge  Cowex,  citlug 
and  reviewing  authorities,  is  found  In 
Butler  T.  Palmer.  1  Hill,  324.  See.  also. 
Van  Inwagen  v.  Chicago,  61  III.  34.  The 
legislature  of  Montana  territory,  then,  had 
the  right,  on  September  14. 1S87,  to  amend 
section  258,  and  diminish  the  fees  to  which 
appellant  might  become  entitled  at  the 
end  of  bis  service,  unless,  on  September  14, 
1887,  the  claim  of  appellant  was  ( 1 }  a  con- 
tract; (2)  a  vested  right;  or  (3)  protected 
by  the  act  of  congress  of  the  United  States 
of  July  80,  1886,  commonly  called  the  "  Re- 
striction Act,"  the  part  of  which  material 
to  this  inquiry  is  as  follows:  "That  the 
legislatures  of  the  territories  of  the  Ignited 
States  DOW  or  hereafter  to  be  organized 
shallnot  pass  local  or  special  laws  In  any  of 
the  following  enumerated  cases;  that  is 
to  say,  [among  others]  creating,  increas- 
ing, or  decreasing  fees,  percentage,  or  al- 
lowances of  public  officers  during  the  term 
for  w*hlch  said  officers  are  elected  or  ap- 
pointed." The  constitution  of  the  Btate 
Ir  not  before  us  for  construction,  as 
this  cause  of  action  was  perfected  and'  the 
controversy  arose  under  the  territorial 
government.  Examining  the  above  prop- 
ositinns,  It  is  not  necessary  to  indulge  In 
any  discussions  upon  the  general  doctrine 
that  an  officer's  claim  to  fees  allowed  by 
statute  is  not  a  contract.  See  cases  last 
cited,  and  People  v.  Devlin,  33N.  Y.  269: 
Butler  T.  Pennsylvania,  10  How.  402; 
Hoke  v.  Henderson,  4  Dev.  1;  Conner  v. 
Mayor,  6  N.  Y.  285;  Miller  v.  Kister.G8  Cal. 
142,  8  Pac.  Rep.  818.  See,  also,  cases  infra. 
Nor  is  bis  claim  to  fees  to  be  performed  in 
the  future  a  vested  right.  Cases  supra 
and  Infra.  But  his  claim  to  fees  for  serv- 
ices past,  and  wholly  performed,  upon  a 
statutory  fee-bill.  In  force  while  he  was 
performing  those  services,  might  be  a 
vested  right,  ol  which  the  legislature  could 
not  deprive  him  by  a  law  diminishing  the 
fees  theretofore  fixed  by  the  statute.  But 
let  us  see  in  what  position  appellant 
stimds  to  invoke  this  principle.  For  the 
first  three  and  one-half  months  of  appel- 
lant's administratorship  the  old  section 
253  was  in  force;  tor  the  remaining  nine- 
teen months  of  his  official  relation  to  the 
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•state,  the  amendment  of  September  14, 
1887*  was  the  law,  (exc«>t  the  period  or 
the  law  ct  Marcb  14, 1889,  wbinh  we  will 
advert  tn  below.)  Appellant  does  not 
separate  his  services  as  to  these  two  pe* 
riods,  and  claim  rompenBatlon  npon 
services  rendered  In  the  three  and  a  half 
months*  period  under  the  old  law.  and 
upon  those  rendnred  in  the  nineteen 
months'  period,  under  the  amendmeat. 
II  he  did  so,  and  claimed  a  higher  percent- 
age upon  services  fally  performed  and 
passed, durinjcthe  three  and  ahalf  months' 
period,  the  orgnnient  of  vested  right 
would  address  itself  tons  with  some  loree. 
People  V.  Pyper,  (Utah.)  21  Pac.  Rep.  722. 
Aptieliant  does  not  datm  that  any  serv- 
ices were  fully  pertormed  in  the  short 

Eeriod,  nor  does  Uie  record  dlscloHS  that 
e  had  so  pertormed  them  at  the  close  of 
this  period,— September  14, 18S7,— so  that 
his  fees  could  be  ascertained  thereon.  He 
gave  no  data  to  the  district  court  by 
which  his  services  could  be  clnsBlflctl  into 
these  respective  periods,  and  made  no  de- 
mand tor  such  segregation.  On  April  11, 
1889,  It  did  appear  that  his  claim  to  fees 
bad  accrued  since  June  1, 1R87.  It  did  not 
apiKar  that  any  of  ithad  accrued  prior  to 
September  14.  18S7.  The  district  court 
was  therefore  right  in  concluding  that 
the  services  and  conditions  on  which  fees 
conld  be  claimed  arose  subsequent  to  Sep- 
tember 14. 1887,  and  properly,  under  the 
tacts  hpfure  the  court,  allowed  the  fees 
upon  the  basis  provided  in  the  act  of  that 
date. 

The  legislature  seems  to  have  never 
tired  of  passing  acts  upon  this  subject, 
and  we  are  again  confronted  with  their 
win  as  expressed  in  Act  March  14,  1889, 
going  Into  effect  April  1,1889,  by  which  net 
the  fees  of  public  administrators  and  all 
other  administratars  are  placed  at  6 
per  cent,  of  the  first  thousand  dollarn, 
which  is  a  reduction  of  1  per  cent,  on  the 
thousand  from  the  fees  allowed  by  Act 
September  14,  1887.  Appellant's  Anal  ac- 
count was  rendered  April  11, 1889.  Theques- 
tlon  is  presented  whether  the  act  of  Marcb 
14, 1889,  1q  force  April  1,  1889,  oi>erates  to 
reduce  appellant's  claim  1  per  cent,  on 
tbeflrst  thousand  dollars.  The  recorddls- 
closes  that  every  act  and  service  of  the 
administrator  was  completed  prior  to 
April  1,  1889.  All  his  services,  as  far  as 
are  concerned  with  Act  March  14,  1889, 
come  under  the  class  of  past  services  fully 
periormed,  the  tecs  for  which  were  wholly 
earned,  under  a  former  fee-bill,  before  the 
act  of  March  14,  1SS9.  was  passed;  his 
claim  to  which  was,  therefore,  a  vested 
and  accrued  right,  with  which  the  legis- 
lature could  not  Inter'pre  by  that  latter 
act.  People  v.  Pyper,  supra,  and  cases 
cited  in  Supervisors  v.  Allen.  99  N.  Y.  533. 
2  N.  E.  Rep.  459.  and  cases  sapra  and  Infra. 
Returning  to  the  restriction  act  again,  we 
have  to  observe,  in  order  that  the  restric- 
tion act  may  protect  appellant's  position, 
two  facts  must  be  found :  (1)  That  appel- 
lant. In  his  claim  for  fees,  was  a  public 
officer;  (2}  that  the  act  diminishing  the 
fees  was  a  "local  or  special  law."  If 
either  of  those  propositions  be  found  in 
the  negative,  the  case  Is  concluded.  The 
restriction  act  did  not  forbid  the  legis- 


lature of  the  territory  from  passtng  an  nei 
creating,  increasloir,  or  dlmlnlsbins  fees, 
percentages,  or  allowaneea  of  pablle  of- 
ficers during  the  term  for  which  they  were 
elected  or  appointed.  It  fell  far  short  of 
the  prohibitions  of  section  81,  art.  S, 
Const.,  afterwards  adopted  by  the  people 
for  the  control  of  the  lefi^slatare,  and 
which  Inhibits  the  passing  of  any  law  in* 
creasing  or  diminishing  the  saJartea  or 
emoluments  of  a  public  officer  after  hit 
election.  The  restriction  act  forbade  only 
the  passing  of  any  local  or  special  laws 
npon  the  subject  indicated.  The  only  In- 
quiry, therefore,  before  us.  ts  whether  the 
act  of  September  14,  1887,  was  local  or 
epeclai.  Tbe  operation  of  the  art  la  not 
npon  any  particular  person  or  ofllcer,  nor 
In  any  certain  locality  or  localities  Id  the 
territory.  It  applies  to  all  executors  and 
administrators,  public  and  private, 
throughout  the  territory.  What  shadow 
or  pretense  of  reason  there  Is  to  pronounce 
this  act  local  or  special  Is  not  apparent  to 
us.  On  the  other  hand,  that  it  Is  not  lo- 
cal or  special  seems  to  us  perfectly  cl(«r. 
and  so  indisputably  sustained  by  the 
decisions  that  to  discuss  the  proposition, 
or  review  tbe  cases,  would  be  an  unin- 
stractlve  compiling  of  elementary  and  well- 
understood  law.  Suffice  to  refer  to  a  few 
of  the  authoriries:  State  v.  Parsons.  40 
N.  J.  Law,  1;  Wheeler  t.  Philadelphia, 
77  Pa.  St.  838;  McAnnlcb  v.  Railroad  Co., 
20  Iowa,  838;  Haskel  t.  Burilngton.  SO 
Iowa,  232;  Land  Co.  v.  Soper,  39  Iowa, 
112;  Railway  Co.  v.  Hannlford.  49  Ark. 
201,  6  S.  W.  Rep.  294;  Dow  v.  Bpidelman. 
49  Ark.  825.  5  S.  W.  Rep.  297;  Montague 
V.  Maryland.  54  Md.  481 ;  Abeel  v.  Clark.  84 
Cal.  226,  24  Pac.  Kep.  883;  State  v.  Miller, 
100  Mo.  439,  13  S.  W.  Rep.  677;  Longan  t. 
County  of  Solano.  65  Cal.  122,  8  Pac.  Rep. 
463:  Brooks  v.  Hyde,  S7  Cal.  86A:  Hodms 
V.  Railway  Co..  82  Mo.  221 ;  Skinner  v. 
Bogert.  42  N.  J.  Law.  4U7;  Ewlng  v.  Hol>< 
lltzelle,  85  Mo.  64;  State  v.  Tolle,  71  Mu. 
650;  DaiTow  v.  People,  8  Colo.  417.  8  Pac 
Rep.  661 ;  In  re  Church.  92  N.  Y.  1 ;  State  v. 
Hawkins,  44  Ohio  St.  98. 6  N.  E.  Rep.  S2S; 
and  many  cases  In  Sedg.  St.  ft  Const. 
Law,  pp.  534-539,  notes.  The  eonclURlon 
last  stated  Is  sustained  by  the  autboritles 
cited,  and  It  is  not  at  all  shaken  by  the 
cases  to  which  the  appellant  has  referred 
us  In  his  supplemental  brief.  The  cases 
he  there  cites  were  decided  upon  facts 
different  from  these  now  under  consldera* 
tlon:  and  the  law,  as  In  those  eaites  dfr 
dared,  does  not  affect  the  eonelnsion  we 
have  reached.  The  Judgment  <rt  tbedl^ 
trlct  court  la  affirmed. 

BuKBp  G.  J.,  and  Ha  it  wood.  J.,  eoncnr. 


  m  Mcmt  as) 

Morris  v.  Edwards. 
(Supreme  Court  itf  Montana.  Jon.  1^  UBL) 

ConRAOrS— IMTBRPRITATIDIT. 

Under  a  contract  for  the  sale  of  a  stock  of 
goods  providing  that  tbe  buyer  is  to  pay  "75  per 
cent,  of  the  preHRBt  wholesale  cost  at  tbe  present 
time,  with  freight  added,  at  present  ruea  sad 
classification,"  tbe  buyer  must  pay  the  aatiit 
freifcht,  not  75  par  cent,  of  It  only. 

Appeal  from  district  court.  Lewis  and 
Clarkecounty;  Willuu  H.Uunt,  Judsa. 
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This  case  was  tried  upon  an  agreed 
statement  of  facts,  from  whfcta  the  loTlow- 
\ng  appeaTB:  Plaintiff  sold  defendant  a 

stock  .  of  sToodB.  In  their  contract  of  sale 
is  the  following  clause:  "And  the  said 
party  ol  the  second  part  agrees  to  and 
with  the  said  first  party,  who  hereby  as- 
sents to  the  same,  to  pay.  said  first  party, 
his  penional  r^resentatlres  and  assigns, 
for  said  stock  In  trade  and  merchandise, 
seventy-five  (75)  per  cent,  ot  the  present 
wholesale  cost  at  the  present  time,  with 
freight  added,  at  pi'psent  rates  and  classl- 
llcatlon,  to  be  paid  us  soon  as  invoice  is 
taken,  ami  the  cost  an  aforesaid  of  thn  en- 
tire stock  in  trade  and  merchandise  afore- 
said la  ascertained.**  In  pursuance  to 
the  routract,  the  parties  agreed  that  the 
wholesale  cost  of  such  stock  was  f5.309. 
and  that  freight  on  the  same,  "at  pronent 
rates  and  classifications,"  was  f 1,827.25. 
Seventy-five  per  cent,  of  the  valuation  of 
the  stuck  is  f3,981.75.  Seventy-five  per 
cent,  of  the  freight  is  f 995.44.  The  sum  of 
these  two  amounts  is  94.977.19.  This 
was  paid  by  defendant  to  plaintiff.  The 
difference  between  the  whole  amount  of 
freight.  91,327.25,  and  75  percent,  there- 
of, 9995.44,  is  9331.8].  Plaintiff  claims 
that  this  additional  sum  should  be  paid. 
Defendant  resists  its  payment.  The  con- 
troversy Is  upon  the  terms  of  the  contract 
above  recited.  The  parties  agree  that  75 
per  cent,  of  the  valuation  of  the  stock 
sbonld  be  paid,  but  plaintiff  contends' that 
defendant  should  pay  the  whole  ot  the 
freight;  and  defendant  maintains  that  he 
should  pay  only  75  per  cent,  of  the  same; 
that  is  tosay,  thatthe  word8"Heventy-five 
per  cent."  reFer  to  the  freight,  as  well  as 
to  thestock,  or,  In  other  words,  that  freight 
should  be  added  to  75  per  cent,  of  thestock, 
and  not  to  the  whole.  The  district  court 
gave  Judgment  npon  the  platntlff'B  Tiew, 
from  which  the  appeal  Is  taken. 

Henry  C.  Smith,  for  appellant.  J.  W. 
Kinsley,  for  respondent. 

Dr  Witt,  J.,  (after  statiatc  the  facta  aa 
above.)  No  brl^  were  filed  or  author- 
ities cited  by  connsel.  This  court  most 
oonHtrufl  the  contract,  and  from  its  terms 
find  Its  intent.  The  language  of  the  con- 
tract is  of  the  nature  of  a  Delphic  oracle, 
and  is  possibly  open  totwo constructions, 
but  we  are  of  opinion  that  the  circum- 
stances throw  light  upon  the  Intent.  The 
subject  of  the  contract  was  the  sate  of  en 
entire  stock  ot  goods.  Its  wholesale  value 
was  discounted  S5  per  cent.  We  believe 
that  we  can  see  a  reason  for  this.  It  Is 
known  to  merchants,  trading  as  these 
parties  wei'e,  that  even  undamaged  goods 
become  shop-worn,  out  of  style,  out  of  de- 
mand, out  of  season,  and  their  salable 
qaalltles  are  variously  affected  by  the  sim- 
ple lapse  of  time.  Would  not  a  buyer  nat- 
urally demand,  and  a  seller  accede  to,  u  re- 
duction from  wholesale  prices  fur  these 
reasons?  Otherwise  there  would  he  no 
reason  for  a  buyer  to  take  such  a  stock. 
II  he  were  to  pay  full  wholesale  prices, 
might  he  not  better  go  to  the  wholesale 
dealer  directly,  and  buy  wholly  new  goods? 
We  can  thus  see  a  reason  for  a  reduction 
on  the  goods.  But  this  reason  does  not 
obtain  with  freight.  Fright  Is  money 


paid  for  the  transportation  of  goods.  The 
money  so  paid  does  not  deteriorate  in 
value.  It  does  not  become  shoi>-wom, 
out  of  style,  out  of  season,  out  of  demand, 
or,  for  any  reason,  unsalable.  It  is  worth 
as  much  on  old  goods  as  on  new.  It  Is  It- 
self worth  as  much  old  as  new.  In  fact, 
age  gives  it  an  additional  value,  If  we  con- 
sider accrued  interest,  which,  however.  Is 
not  here  under  view, for  the  parties  agreed 
to  freight  at  "present  rates  and  classifica- 
tion." These  words  aid  ns  in  our  view 
that  the  parties  did  not  intend  any  dis- 
count on  the  freight.  The  contract  is  not 
clear  In  Its  terms,  but  we  are  satisfied,  for 
the  reasons  above  suggested,  that  the 
judgment  ot  the  district  court  must  be 
affirmed. 

Haswoud,  J.,  (eoDcwrrfD^*.)  In  view  of 
the  language  of  the  contract,  I  regard  the 
question  presented  to  this' court  as  a  very 
close  and  difficult  one.  If  In  contracting 
for  the  purchase  of  a  stock  of  merchandise, 
A.  says  to  B.,  "I  will  pay  yon  for  this 
stock  seventy-fl7e  per  cent,  of  the  present 
wholesale  cost  at  the  present  time,  with 
freight  added,  at  present  rates  and  classi- 
fication," what  do  the  contracting  parties 
Intend?  In  the  foregoing  proposition.  In 
stating  the  terms,  I  have  adopted  the  exact 
language  and  punctuation  of  the  contract 
as  found  Id  the  record.  C!onnsel  for  the 
purchaser  contends  that  said  torm  of 
words  means  that  both  the  price  of  the 
goods  at  wholesale  and  the  freight  shall 
be  discounted  25  per  cent.  Contrary  to 
this,  the  seller  contends  that  the  wholesale 
price  of  the  goods  only  was  to  be  dis- 
counted, and  the  present  cost  ot  the 
freight  was  to  be  added.  Counsel  fur  re- 
spondent suggests  that  there  are  reasons 
tor  discounting  the  price  of  said  goods,— 
that  some  goods  are  shelf-worn,  damaged, 
out  of  style  or  demand ;  while  the  freight, 
as  an  element  ot  cost,  was  a  fixed  Item  of 
value  In  the  go<ids,  having  i>een  'paid  out. 
and  would  not  sutfer  depreciation,  and 
therefore  the  seller  would  not  Intetad  to 
discount  that  portion  of  the  cost.  I  deem 
such  reasons  or  suggestions  entitled  to  no 
consideration  In  our  attempt  to  Interpret 
and  ascertain  from  the  language  of  this 
contract  the  intent  of  the  parties  In  the 
particular  matter  in  question.  Such  sug- 
gestions pertain  to  the  motive  of  the  seller 
for  discounting  the  price  of  his  stock  of 
merchandise,  and  we  have  no  evidence  of 
what  his  motive  was.  It  could  wttli 
equal  force  be  suggested  that  the  seller 
agreed  to  the  discount  because  he  desired 
to  engage  In  some  promising  speculation, 
or  because  he  desired  to  retire  from  busi- 
ness altogether.  If  we  bad  positive  evi- 
dence that  the  motive  for  discounting  the 
cost  of  the  goods  was  because  some  were 
shelf-worn,  or  out  of  style  or  demand,  still 
It  appears  to  me  that  there  Is  a  fallacy  in 
the  ai^nment  that  such  damage  or  depre- 
ciation only  affected  one  part  of  the  In- 
vestment In  said  goods.  Suppose  a  mer- 
chant sbonld  pay  one  dollar  for  an  article 
at  the  wholesale  market,  and  another  dol- 
lar for  the  transportation  ot  said  article 
to  tala  place  of  bnslness.  Ot  courso  the 
cost  of  the  article  to  faim  would  be  two 
dollars.  Now,  according  to  the  theory  ot 
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renpondent's  coanBel,  If  Bald  article  eliuuld 
becume  **  Bhelf-worn, "  so  tbat  Its  value 
was  depreciated  thereby,  the  depreclatlun 
or  Bhelf-wear  would  all  be  upon  the  dollar 
of  the  cost  paid  to  the  wholesale  dealer, 
and  the  Item  of  cost  paid  by  way  of  freigh  t 
remains  fixed  and  undiminished.  As  a  re- 
sult of  such  reasoning,  the  article  would 
never  depreciate  in  value  below  one  dollar, 
although  It  became  utterly  worthless  in 
the  eyes  of  all  dealers  and  cimBumers; 
and  In  case  the  owner  Hold  the  article, 
liromlsing  to  discount  the  cost  a  certain 
per  cent,  on  account  of  "shelf-wear,"  or 
without  sayluK  for  what  reason  the  dis- 
count was  made,  as  in  tbe  caw  at  bar, 
there  would  be  a  presumption  that  ttae 
seller  did  not  intend  to  discount  the  item 
of  cost  involved  in  the  freight,  "for  that 
Could  not  become  shelf-worn."  I  do  not 
think  that  practical  merchants  are  gov- 
erned by  such  'theories.  Moreover,  the 
contract  before  us  shows  by  its  own  terms 
that  no  such  considerations  had  any  bf^ar- 
ing  upon  the  intention  of  the  parties  in 
sUpinatIng  for  said  discount.  The  dam- 
aged goods  were  excluded  from  the  con- 
tract by  the  following  provisions:  "That 
such  goods  as  toys,  cards,  poker-chips, 
smokers'  articles,  cigars,  tobaccos,  and 
notions,  »  •  «  incomplete  sets,  hane- 
Ing-lamps  Incomplete,"  etc.,  "and  all 
goods  or  merchandise  which  are  cracked, 
chipped,  or  damaged  In  any  way,  are  not 
included  or  embraced  lu  this  sale  and 
agreement.""  And,  further,  the  purchaser 
reserved  the  right  by  the  terms  of  said 
contract  to  reject  ¥500  worth  ol  said 
goods  at  wholesale  In  case  the  parties  to 
the  ctmtract  could  not  agree  upon  the 
price  thereof.  It  should  be  borne  in  mind 
that  there  1b  no  evidence  before  us  of  the 
circumstances  which  surrounded  said 
transaction,  and  the  parties  thereto,  ex- 
cept the  terms  of  the  contract.  "The  cir- 
cumstances under  which  [a  contract]  was 
made,  including  the  situution  of  the  sub- 
ject of  the  instrument  and  the  parties  to 
it,  may  be  shown,  so  that  the  Judge  be 
placed  in  the  position  of  those  whose  lan- 
guage he  is  to  interpret."  Comp.8t.dIv.], 
§  632.  But  In  thlscasenosuch circumstance 
of  the  subject-matter  of  the  contract,  and 
of  the  parties  thereto,  has  been  sliown  to 
shed  light  upon  the  intent  of  tlie  parties 
in  respect  to  the  particular  matter  In  con- 
troversy. We  have  notliing  but  the  con- 
tract to  guide  our  endeavor  to  find  the 
true  intent  of  the  parties.  It  is  Improper 
fur  this  court  In  construing  this  contract 
to  assume  that  any  of  said  goods  were 
"shop-worn,  or  out  of  style,  or  out  of  sea- 
son, "  for  there  is  nothing  in  the  contract, 
and  no  evidence  aliunde,  showing  that 
any  of  said  goods  subject  to  the  contract 
were  in  that  condition.  It  cannot  be 
properly  inferred  from  the  language  ex- 
cluding certain  classes  of  goods,  and  ail 
" crac ked, "  "  ch ipped ,"  and  "dama ged  ** 
goods  from  the  contract.  From  all  that 
can  be  gathered  from  this  record  i>efore 
us,  there  Is  nothing  to  Indicate  that  said 
stock  of  merchandise  was  an  old  or  a  new 
stock,  or  partly  old  and  partly  new.  It  is 
as  legitimate  for  ns  to  assume  that  the 
stock  was  all  new  and  In  season  and 
Btyle  as  to  assume  that  any  of  it  was 


shop-worn,  or  out  of  style,  or  oat  ofiipa- 
son.  We  know  from  the  contract  that  the 
Kubject  of  the  bargain  was:  "All  the  stock 
In  trade  and  merchandise,  except  what  is 
hereinafter  mentioned,  In  that  certain 
store  called  and  known  as  '  Morris  Crock- 
ery and  Glassware  Store,'  of  said  party 
the  first  part,  in  the  city  of  Helena,  Mon- 
tana. " 

No  authorities  were  cited  by  counsel  on 
either  side.  The  conclusion  I  have  reached 
in  concurring  Is  based  upon  the  following 
considerations:  It  seems  clear.  In  reason 
and  on  authoiity,  that  If  the  contract  had 
stipulated  that  the  purchaser  would  pay 
'*forsald  stock  In  trade  and  merchandise 
seventy-five  (75)  per  cent,  of  the  present 
wholesale  cost  at  the  prraent  time, "  and 
had  stopped  there,  the  freight  would  have 
properly  been  added  as  part  of  the  "cost;" 
and  ol  course  In  that  case  the  discount 
would  have  been  taken  from  cost  of 
freight  as  well  as  the  price  of  the  goods, 
because  the  freight  Is  properly  an  element 
o(  the  cost  of  merchandise.  Buck  v.  Burk. 
18  N.  Y.  387 :  Herat  v.  De  Comeau.  I  Sweeny. 
590;  Goodwin  v.  U.  S.,  2  Wash.  C.  C.  493. 
But  the  contract  does  not  thus  provide; 
it  separates  the  cost,  or  the  price  which 
the  purchaser  is  to  pay  under  this  con- 
tract, Into  two  component  parta, — the 
wholesale  cost  at  the  present  time,  **  with 
freight  added  "  at  the  present  ratPH.  The 
freight  was  to  be  ad<led  to  something  in 
ascertaining  what  amount  the  purchaser 
should  pay.  The  opinion  of  the  learned 
Judge  of  the  district  court  upon  this  case 
is  in  the  record.  He  observed:  "It  Is  ad- 
mitted by  counsel  on  both  sides,  and  evi- 
dently Intended  to  be  embraceil  In  the 
Btatemeut  agreed  apon,  that  the  whole- 
sale cost  of  the  stock  in  trade  and  mer- 
chandise sold  by  plaintiff  to  defendant 
was  to  be  estimated  by  the  bills  as  they 
were  contracted  by  the  plaintiff  at  the 
place  or  places  of  purchase,  and  that  in 
estimating  such  cost,  and  defining  the 
words  'wholesale  cost,'  the  signijlcance 
should  be  the'  actual  sum  paid  for  mer- 
chandise at  the  point  where  the  bill  was 
contracted."  Looking  at  the  two  distinct 
propositions,  which,  combluerl,  make  up 
the  purchase  price  to  be  paid  by  the  buy- 
er, he  held  that  the  clanse  "75  per  cent,  of" 
should  be  limited  to  the  first  proposition 
which  follows  it.  /.  e..  the  wholesale  c«wt 
of  the  merchandise  at  present  prices.  I 
am  of  opinion  that  sucli  is  the  proper  con- 
struction to  put  upon  the  clause  In  ques- 
tion, unless  the  contract  clearly  shows  a 
different  Intent.  I  tberriore  concur  in 
affirming  the  Judgmmt  of  the  lower  court. 

Blake,  C.  J.  I  think  that  my  brethren 
have  interpreted  correctly  the  contract  of 
the  parties,  and  concur  In  the  judgmoit. 

  n«  Mont.  311> 

State  ex  reL  Mathews  et  tU.  v.  Eddt. 
(Supreme  Court  of  Montana.  Jaa.  9S,  189L) 

FoKEiGy  Attaohubnt— Peksokai. JmMinKT— Va- 
UDiTT— Mandamdb— JuraoiAL  Discretion. 
1.  Code  Civil  Proo.  Mont.  |  80,  provides  that 
in  case  of  attachmeut  without  persoDat  serv1c« 
ttie  judgment  and  exeoutioii  ahall  be  atnunst  the 
'*[aropert7  attached,  as  provided  by  section  7S  of 
this  tihapter. "  Beetlon  78  is  siloit  upcm  the  sab- 
Jeot,  as  the  part  refeired  to  in  weetian  80  was 
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repealed  by  Act  Ifuoli,  1888.  St.  Hoot.  ISUi 
Sess.  61.  Section  345  [iroTldes  that,  in  case  of 
sarrioe  by  publioatloD  and  proper  proot,  ]ude- 
ment  maybe  rendered  for  plaintiff  for  the  amount 
due,  in  cases  in  the  district  court  Tbere  is  no 
statute  in  the  procedure  act  requiring  that  the 
Judgment  in  case  of  service  by  publication  shall 
be  against  the  attached  property,  and  it  is  pro- 
vided that  the  procedure  in  the  district  courts 
shall  apply  to  the  justices'  courts,  as  far  as  appli- 
cable. Sections  745,  793,  804-^  Held,  that, 
in  ease  of  attachment  of  anon-resident'sinroperty 
and  service  by  publication  in  an  action  fn  a  jus- 
tice court,  a  general  judgment  coald  be  rendered 
for  plaintiff. 

2.  Under  Code  Civil  Proc.  Mont.  SS  803,  803, 
prescribing  the  contents  of  an  execution,  but  not 
providing  that  in  case  of  attachment  it  shall  de- 
scribe the  attached  property,  and  sections  194, ' 
319,  providing  that  the  execution  shall  be  satis- 
fied out  of  the  attached  property,  and  that  all 
property  seized  under  attachment  shall  be  liable 
to  execution,  the  lien  of  an  attachment  is  not 
lost  by  taking  a  simple  money  judgment:  and 
the  attached  property  may  be  subjected  under  a 
general  euoutlon. 

8.  Where  a  justice  of  the  peace  refuses  to 
compel  a  garnishee  to  testify  on  the  ground  that 
the  Judgment  rendered  by  him  against  the  prin- 
cipal debtor  was  Invalid,  and  that  therefore  he 
has  no  jurisdiotion  over  the  garnishee,  manda- 
m%u  lies  to  compel  him  to  allow  the  garnishee  to 
be  examined,  where  It  appears  that  the  Judgment 
was  valid. 

Appeal  from  district  court,  Silver  Bow 
county;  John  J.  McHatton,  Judge. 

Lbus.  O'Doiwell,  for  appellants.  F.  T. 
McHride,  for  respundeut. 

BI.AKF.,  C.  J.  This  is  en  appeal  fruin  the 
Judgment  of  the  court  below  in  refusing  to 
laeue  a  peremptory  writ  of  mandate  upon 
the  application  of  the  appellants.  The 
affidavit  n(  the  parties,  who  are  hene- 
flclalb'  Interested,  contains  the  tollowlna: 
BtatemratB,  which  are  relevant  and  ma- 
terial to  this  Inquiry.  That  said  John 
Eddy  is  a  lawful  justice  ol  the  peace  of  the 
township  of  Silver  Bow,  county  of  Silver 
Bow,  and  state  of  Montana.  That  said 
William  H.  Mathews  and  C.  F.Curtis  were 
doing  business  in  Walkerville,  county  uf 
Silver  Bow,  aforesaid,  underthe  firm  name 
ol  Mathews  A  Curtis,  and  commenced  an 
action  September  13, 1S89.  against  Sarah 
Borlace,  in  the  Justice's  court  of  said  town- 
ship, to  reci>ver  the  sum  of  $299  for  goods 
sold  and  delivered  to  her  by  said  Mathews 
&  Curtis.  That  said  Borlace  left  the  terri- 
tory ol  Montana,  September  12,  1889. 
That  on  said  12th  day  of  September,  1889. 
said  Mathews  &  Curtis  filed  their  com- 
plaint and  affidavit  for  and  bond  on  at- 
tachment in  said  action  In  said  Justice's 
court,  and  caused  a  Bummuns  to  be  iRi^ued 
thereon.  That  a  summons  and  writ  of 
attachment  were  then  issued  in  satd  ac- 
tion, and  placefl  in  the  hands  of  O.  B.  Ben- 
Ron,  a  constable  of  said  county;  and  tliat 
said  summons  was  returned  by  said  con- 
stable  with  bis  return,  showing  that  by 
diligent  search  he  was  unable  tu  find  said 
Borlaee;  and  that  said  writ  of  attach- 
ment was  returned  by  said  constable, 
ffbuwinx  that  he  levied  upon  and  attached, 
September  12, 1889,  the  following  described 
property,  to-wlt ;  Money  due  said  Borlaee 
from  Ben  Clark, $27;  D.Cunningham,  $43; 
Frank  Sands.  $15;  Al  Abbot,  $160;  and 
that  said  parties  arlinowledged  such  In- 
debtedness, and  promised  to  pay  satd 


moneys  Into  conrt.  That  said  Curtis,  as 
one  uf  said  plaintiffs,  filed  September  20, 
1889,  his  affidavit  with  said  Justice's  court, 
and  obtained  an  order  that  service  of  said 
summons  be  made  by  publication  in  the 
Butte  Mining  Journal;  that  satd  sum- 
mons was  then  issued,  and  published  in 
Held  newspaper  for  the  period  of  30  con- 
secutive days,  to-wit,  from  the  22d  day  of 
September,  1880,  to  the  22d  day  of  October, 

1889.  That  the  foregoing  proceedings 
were  had  in  said  court  when  J.  J.  Hopkins 
was  &  Justice  thereof ;  and  that  said  John 
Eddy  succeeded,  December  10,  1889,  the 
said  Hopkins.  That  the  said  Eddy,  as  the 
Justice  of  said  court,  signed  and  entere<l, 
December  12,  1880,  a  judgment  in  favor  of 
said  Mathews  &  Curtis,  and  agalust  said 
Borlaee,  lor  -the  sum  of  $299.  That  an 
execution  was  issued  August  11, 1K90,  by 
the  said  Eddy,  as  snch  Justice,  and  placed 
in  the  hands  of  the  sheriff  of  said  county. 
That  said  sheriff,  by  his  deputy,  one  Rich- 
ards, and  said  Abbot,  went  into  the 
office  of  W.  G.  Shipper,  who  was  acting  as 
the  agent  for  said  Borlaee.  and  said  Ab- 
bot placed  the  sum  of  $155,  the  amount  he 
claimed  he  owed  the  said  Borlaee,  and  the 
money  which  was  garnlsl  ed  in  his  hands, 
upon  the  table  of  said  Shlppen;  and  that, 
while  said  money  was  on  snld  table,  the 
said  Itichards,  as  said  deputy -sheriff, 
served  said  Shippen  with  a  copy  of  the  ex- 
ecution Issued  by  said  Eddy,  and  also  a 
garnishee  notice.  That  the  said  Shippen 
made,  August  15, 1890, a  return  to  the  said 
sheriff,  showing  that  he  ht^Id  In  his  hands 
as  the  property  of  said  Borlaee  the  sum  of 
$29.90,  and  that  he   paid,  August  14. 

1890,  to  F.  T.  McBrlde,  the  sum  of  $100, 
and  retained  tor  himself  the  sum  of  $25. 
That  Charles  O'Donnell,  as  the  attorney 
of  said  Mathews  &  Curtis,  made,  August 
20,  1890.  the  affidavit  required  by  section 
803  of  the  Code  of  Civil  Procedure,  and  ob- 
tained an  order  from  said  Eddy,  as  said 
Justice  of  said  court.commanding  the  said 
Shippen  to  appear  before  him  at  his  office 
on  said  day  at  7  o'clock,  p.  m..  and  be  ex- 
amined on  oath  concerning  any  mon(^ 
that  he  may  have  in  his  possession  or  un* 
der  his  control,  and  a«  to  any  debts, 
money,  effects,  credits,  and  other  property 
owing  to  or  belonging  to  said  Borlaee; 
and  that  said  order  was  then  served  upon 
said  Shippen.  That  said  Shippen  ap- 
peared at  said  time  and  place.  In  pursu- 
ance of  said  order,  before  said  Eddy,  as 
said  Justice,  and  was  sworn  according  to 
law  in  such  cases.  That  said  Shippen  was 
there  with  his  counsel.  F.  T.  McBrlde. 
That  the  said  examination  of  satd  Shippen 
was  postponed  by  said  Justice  until  Au- 
gust 21.  1890,  at  9  a.  m.  That  It  was  then 
postponed  uutU  August  22, 1890,  at  10  a. 
H.  That  said  Slilppen  appeared  at  said 
time  before  said  Eddy,  as  satd  Justice,  and 
objected  to  any  examination  liy  the  eoun* 
sel  for  said  Mathews  &  Curtis.  That  said 
counsel,  Charles  O'Donnell,  demanded  of 
said  Eddy,  as  such  Justice,  the  privilege  of 
examining  the  said  Shippen,  wliich  was 
then  refused.  That  said  Mathews  &  Cur- 
tis, by  said  counsel,  requested  said  coui't 
to  make  on  order  placing  said  Shippen  In 
the  custody  of  tlie  sheriff  aforesaid,  for  re- 
fusing to  testify  In  this  proceeding ;  and 
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thnt  e'ald  Eddy,  as  such  Jnetlce,  refused  to 
grant  said  order,  or  compel  said  Shtppen 
to  testify;  and  tbat  the  beurlDK  was  then 
contlnaed  until  Aufcust  22,  1890,  at  7.  F.  H. 
That  said  Shfppen,  In  pursuance  ol  said 
order,  appeared  before  said  Eddy,  as  such 
jDstlce.  That  counsel  for  said  Mathews  & 
Curtis  then  asked  said  Shippen  several 
questloDS,  whk-b  the  said  Shippen  refused 
to  answer;  and  tbat  said  Eddy,  as  eneb 
justice,  refused  to  allow  said  counsel  to 
put  any  questions  to  said  Shippen,  bot  or- 
dered said  Shippen  to  be  discharged  from 
farther  attendance  at  said  coart,  and  dis- 
missed the  said  proceedlnss-  And  that 
this  action  of  said  Eddy,  as  sneb  Justice, 
has  deprived  said  Mathews  &  Curtis  of 
said  sum  of  f  155,  or  any  part  thereof,  In 
the  hands  of  said  Shippen;  and  t;hat  they 
have  no  plain,  speedy,  or  adequate  rem- 
edy 111  the  ordinary  coarse  of  law.  The 
prayer  is  for  an  alternative  writ  of  man- 
date commanding  said  Eddy,  as  such  Jus- 
tice, to  Issae  an  order  to  compel  said  Ship- 
pen  to  appear  and  testify  on  oath,  accord- 
ing to  said  section  S03  of  the  Code  of  Civil 
Procedure.  Thereupon  the  court  below 
issued  an  alternative  writ  of  mandate  in 
conformity  with  the  application  of  said 
Mathews  &  Cartla.  The  answer  of  the 
said  Edd.v  "denies. on  Information  and  be- 
lief, that  on  March  12.  1889,  or  at  any 
other  time,  the  said  petitioners  filed  any 
complaint  in  the  case  of  Mathews  & 
Curtis  vs.  Sarah  Borlace  In  tfae  said  J.  J. 
Hopkins*  court,  or  any  paper  that  from 
courtesy  could  be  called  either  a  complaint 
or  account;  denies  that  the  said  bond  or 
aflQdarlt  on  attachment  was  filed  In  aal<l 
cause  or  court  prlorto  September  12,1889." 
The  answer  then  admits  tbat  said  Benson, 
as  said  constable,  made  the  following  re- 
turn upon  the  writ  of  attachment  in  said 
case  of  Mathews  &  Curtis  against  Borlace; 
"I  do  hereby  certify  tbat  I  received  this 
writ  on  the  12tb  day  of  September,  A.  D. 
1889,  and  personally  served  the  same  by, 
on  the  I2th  day  of  September,  A.  D.  1889, 
levying  upon  and  attaching  tiie  following 
described  property,  to-wit:  Money  due 
defendant.  Sarah  Borlace.  from  Ben  Clark, 
f27.00;  D.  Cunningham,  J42.00;  Frank 
Sands,  $15.00;  A.  C.  Abbot,  $160.00:  said 
parties  acknowledging  said  indebtedness, 
and  promising  to  pay  the  same  Into  court. 
All  done  In  the  county  of  Silver  Bow.  M.  T. 
Dated  this  14tb  day  of  September,  A.  D. 
1889.  O.  B.  Benson,  Constable."  The  an- 
swer admits  that  an  affidavit  for  the  pub- 
lication of  the  summons  in  8aid  case  was 
filed  September  2U,  1S89;  and  admits  that 
be,  the  said  Eddy,  as  such  Justice  of  the 
peace,  signed  the  Judgment  In  said  case, 
which  Is  made  a  part  of  said  answer. 
"Aud  this  defendant,  as  Justice  of  the  peace 
aforesaid.  Is  of  the  opinion,  and  has  so  de- 
cided, tbat  said  judgment  was  not  duly  or 
regularly  ^tered,  for  the  reason  that 
there  never  was  any  personal  service  of 
summons  ou  defendant,  Sarah  Borlace. 
and  she  never  voluntarily  appeared  In 
said  case;  and  tfae  statutes  provide  that 
when  there  is  no  personal  service  on  de- 
fendant within  tbestute.aiidno voluntary 
appearance  on  her  part,  the  judgment  and 
execution  shall  be  ajcalnst  the  property  at- 
tached; and  therefore  denies  that  said 


judgment  was  duly  entered  against  the 
said  defendant.  Sarah  Borlace.fortbe  said 
sum  of  $299.00.  **  The  answer  admits  tbat 
an  execution  was  issued  August  II,  1890, 
In  said  case,  and  alleges:  "And  thlsdeltad- 
ant  Is  of  the  opinion,  and  as  Justtre  of  the 
peace  has  decided,  that  said  execution 
was  not  duly  or  r^uiarly  issued;  the 
judgment  upon  which  it  Issued  not  being 
In  accordance  with  law."  The  answer 
further  alleges:  **As  to  the  said  W.  C. 
Shippen  being  duly  garnished  under  said 
execution,  this  defendant  is  of  the  opinion, 
and  as  said  Justice  ol  the  pence  has  de- 
cided, tbat  he  was  not,  for  tlie  reasons 
tbat  neither  the  said  execution  nor  Jndg- 
ment  upon  which  It  Issued  was  in  accord- 
ance with  law. "  These  averments  re- 
specting the  validity  of  the  judgment  and 
execution  are  reiterated,  and  It  Is  also 
stated  in  the  answer  that  said  Shipi>cn 
"had  never  been  served  with  garnishee 
process  under  the  attachment,  and  no  In- 
debtedness or  other  property  had  ever 
been  levied  upon  it  In  bis  bands  under  the 
attachment  Issued  In  this  case. "   The  pa- 

fiers  which  were  filed  In  the  justice's  court 
n  the  case  of  Mathews  &  Curtis  against 
Borlace  appear  In  the  transcript.  Tfae 
court  below  heard  and  tried  the  applica- 
tion for  the  peremptory  writ  ol  mandate 
upon  the  affidavit,  answer,  and  papers. 
Ho  opinion  was  delivered  upon  the  entry 
ol  the  judgment,  but  we  Infer  from  the  ar- 
gument of  counsel  that  the  reasons  which 
have  lieen  given  In  the  foregoing  answer 
controlled  the  decision. 

It  will  be  necessary  to  examine  the  pro- 
ceedings In  the  Justice's  court  In  Che  lore- 
going  case  of  Mathews  et  al.  v.  Borlace. 
No  personal  service  was  had  upon  the  da- 
tendant  therein,  but  the  affidavit  for  the 
publication  of  the  summons  was  made  ac- 
cording to  the  terms  of  the  statute,  the 
summons  was  duly  published,  and  the 
proof  thereof  was  made,  and  the  proper- 
ty of  said  Borlace  was  attached  by  the 
constable.  The  respondent,  as  a  Jastice 
of  the  peace,  was  authorized  to  enter  a 
Judgment  in  favor  of  said  Mathews  etal. 
and  against  the  defendant.  Cooper  v. 
Keynoids.  10  Wall.  SOS;  Pennoyer  v.  Nelf. 
95  U.  S.  714;  St.  Clair  v.  Cox,  106  U.  S.  850. 
1  Sup.  Ct.  Rep.  354:  Pana  t.  Bowler.  107 
n.  B.  629.  2  Sup.  Ct.  Rep.  704;  Heidrltter 
T.  Oil-Cloth  Co..  112  n.  S.  204,  5  Sup.  Ct. 
Rep.  135;  Applegate  v.  Mining  Co..  117 
U.  S.  265,  6  Sup.  Ct.  Rep.  742;  Freeman 
V.  Alderson,  110  U.  S.  185,  7  Sup.  Ct. 
Rep.  165.  In  Cooper  v.  Reynolds,  supra. 
Mr.  Justice  Mii^LCS,  In  the  (ipinlon.  said: 
"So,  while  the  general  rule  In  regnnl 
to  jurisdiction  in  rem  requires  the  actual 
seiEure  and  possession  of  the  res  by  the 
officer  of  the  conrt.  such  Jurisdiction  may 
be  acquired  by  acts  which  areof  equivalent 
Import,  and  which  stand  for  and  repre- 
sent the  dominion  of  the  court  over  the 
tiling,  and,  in  effect,  subject  It  to  the  con- 
trol of  the  court.  *  •  *  So  the  writ  ol 
garnishment  or  attachment,  orother  form 
of  service,  on  a  party  holding  a  fund  which 
becomes  the  subject  of  litigation,  brings 
that  fund  under  the  Jurisdlctiun  of  the 
court,  though  the  money  may  remain  in 
the  actual  custody  of  one  not  an  officer  of 
the  court. "  The  answer  alleges  that  the 


Digilized  by 


Google 


Mont.) 


STATE  o.  EDDY. 


1035 


action  of  thla  Jnatice  In  entering  this  Jadg- 
ment  was  void,  and  bis  coaneel  Inelsts 
tbat  rbe  proTlBlonB  of  the  Code  of  Civil 
Procedure  prescrlblDff  the  form  thereof 
were  disregarded.  The  folio wIdk  lan- 
guBge  Is  relied  on  to  uphold  this  Tlew : 
"And  In  all  cases  where  there  baa  been 
property  of  the  defendant  attached  to  se- 
cure any  JudKinent  that  may  be  recov- 
ered against  blm,  and  there  is  no  personal 
service  on  sucb  defendant  within  the  terri- 
tory, or  voluntary  appearance,  as  afore- 
said, the  Judgment  and  execution  shall  be 
against  the  property  attached,  as  provid- 
ed in  section  seventy-three  of  this  chap- 
ter. "  Gifde  Civil  Proc.  §  80.  The  section 
thus  referred  t(»  Is  silent  upon  the  subject, 
and  there  are  other  provisions  regulating 
Judgments,  which  muot  be  compared,  to 
assist  us  In  this  Investigation.  The  tran- 
script sbows  that  there  has  been  entered 
in  the  docket  of  the  Justice's  court  all  the 
proceedings  required  by  law  in  the  case  of 
said  Mathews  et  al.  v.  Bortace.  The  title 
specifies  correctiy  the  court  and  the  names 
of  the  parties,  and  It  is  stated  that  the 
"Judgment  was  entered  against  defendant 
and  In  favor  of  plaintiffs  for  the  sum  of 
$299.00,  costs  of  this  action,  constable  fees, 
f  S.90. "  Tbeproperty  which  was  attached 
comprised  debts  which  were  doe  from  va- 
rious parties  tnsatd  Borlace.aod  amount- 
ed to  $244.  The  requirements  of  the  Code 
of  Civil  Procedure  relating  to  proceedings 
In  the  Justice's  court  have  been  scrnpuloos- 
ly  observed.  Under  this  title  there  Is  no 
section  which  deflnes  or  distinguishes  the 
character  of  the  Judgment  which  shall  be 
entered  when  Jurisdiction  of  the  defendant 
has  been  obtained  by  the  pablicatlon  of 
the  sammons  and  theattachment  of  prop- 
erty; in  other  words,  there  is  no  clause 
which  is  similar  to  the  eightieth  section, 
supra.  It  provides  for  the  publication  of 
a  summons  In  certain  cases,  which  em- 
brace the  action  of  Mathews  et  al.  v.  Bor- 
lace.  Code  Civil.  Proc.  S  746.  "When  the 
defendant  falls  to  appear  and  answer, 
ludgment  shall  be  given  fortbe  plaintifr, 
as  follows:  When  a  copy  of  the  accoaot, 
note,  bill,  or  other  ubllgatton  upon  which 
the  action  Is  brought  was  filed  with  the 
Justice  at  the  time  the  summons  was  Is- 
sued, judgment  shall  be  given,  without 
further  evidence,  for  the  sum  specified  in 
the  summons. "  Code  Civil  Proc.  S  792.  It 
is  further  provided:  "Every  Justice  shall 
keep  a  book  denominated  a  'docket,*  In 
which  he  shallenter:  •  •  •  Ntntb.  The 
judgment  of  the  court,  specifying  thecosls 
included,  and  the  time  when  rendered." 
Code  Civil  Proc.  §  805.  "The  several  par- 
ticulars  of  the  last  section  specified  shall 
be  entered  under  the  title  to  the  action  to 
which  they  relate,  and  at  the  time  when 
they  occur.  Such  entries  In  a  ]asti<-e*s 
docket  •  •  •  shall  be  primary  evidence 
to  prove  the  facts  so  stated  therein." 
Code  Civil  Proc.  §  S06.  It  Is  further  enact- 
ed that  "the  provisions  of  this  act  in  re- 
lation to  parties  to  actions  In  the  district 
courts,  and  relative  to  practice,  pleading, 
aud  trial,  shall,  so  far  as  the  f^ame  are  ap- 

Kllcable,  and  do  nutconfilct  with  this  title, 
e  observed  In  the  Justiccs'courts."  Code 
Civil  Proc.  §  804.  Therefore  thecontentlon 
of  tbe  respondent  is  that  the  eightieth 


section,  supra,  should  have  been  followed 
in  the  entry  of  tbe  judgment  by  the  Justice 
of  the  peace.  Wethlnk  that  this  construc- 
tion of  tbe  statute  Is  erroneous,  and  that 
the  legislature,  which  treats  with  great 
liberality  the  pleadings  and  practice  ol  the 
tribunals  of  this  inferior  jurisdiction, 
would  not  in  snch  an  Indirect  mode  adopt 
a  stringent  rule  concerning  the  formalities 
Ota  Judgment  and  execution.  But,  con- 
ceding that  tbe  position  of  the  respondent 
Is  sound,  we  find  tbat  the  eightieth  sec- 
tion, supra.  Is  In  conflict  with  the  chapter 
which  regulateB"Judgment  upon  failure  to 
answer,"  and  provides:  "Inactions  where 
the  service  of  the  summons  was  by  pub- 
lication, tbe  plaintiff,  upon  the  expiration 
of  the  time  designated  in  the  order  of  pub* 
llcatlon,  may,  upon  proof  of  the  publica- 
tion, and  that  no  answer  has  been  filed, 
apply  for  judgment,  and  the  court  shall 
thereupon  require  proof  to  be  made  of  tbe 
demand  mentioned  In  the  complaint, 
*  *  *  and  may  render  Judgment  for  tbe 
amount  which  he  is  entitled  to  recover.** 
Code  Civil  Proc.  5  245,  subd.  8.  These  sen- 
tences are  contained  in  tbe  firstdivtslon  of 
tbe  Compiled  Statutes  of  Montana,  which 
were  approved  at  the  same  time,  March  1, 
1887.  Tbehistory  of  thisleglalation  should 
he  reviewed.  The  part  of  the  eightieth 
section,  which  has  been  cited,  was  added 
to  the  seventy-third  section  of  the  Code 
of  Civil  Procedure  by  an  act  approved 
February  23, 1881.  (St.  12th  Sees.  9.^  Thu 
seventy-third  section  was  then  amended 
by  adding  tbefollowlng:  "  Andln  al)  cases 
where  the  action  is  for  the  collection  or 
enforcement  of  a  moneyed  claim,  obliga- 
tion, or  demand  against  the  persons  upon 
.whom  snch  service  is  songht  to  be  had,  it 
shall  also  be  made  to  appear  by  said  affi- 
davit,  or  other. satisfactory  evidence,  that 
some  property  or  effects  of  the  defendant, 
or  in  which  he  has  an  interest,  has  been 
attached  in  pursuance  of  the  statute  in 
such  case  provided,  describing  the  proper- 
ty or  effects  so  attached,  which  shall  be 
set  forth  In  tbe  order  of  tbe  court  or  Judge 
directing  the  publication  of  the  summons, 
and  recited  In  the  snmmtms  published  in 
pursuance  of  such  order."  St.  12th  Sess. 
9.  By  an  act  "concerning  the  publication 
of  summons,"  approved  March  1,  1883,  it 
Is  expressly  provided  that  said  seventy- 
third  section,  "and  all  acts  and  parts  ol 
acts  In  conflict  herewith,  are  hereby  re- 
pealed." St.  13th  Sess.  61.  Thus  tbe  por- 
tion of  said  seventy-third  section,  which  la 
mentioned  In  the  eightieth  section,  supra, 
was  repealed  about  eight  years  ago,  and 
has  not  been  re-enacted.  The  expression 
above  quoted,  "as  provided  in  section 
seventy-three  of  this  chapter."  is  mean- 
ingless, and  the  reason  for  its  Insertion 
therein  has  long  since  ceased.  It  must  be 
confessed  that  the  Intention  of  the  law- 
givers conld  have  been  declared  In  terms 
which  would  have  removed  every  doubt 
regarding  the  forms  of  Judgments  which 
may  be  entered  in  the  district  courts,  it 
is  a  serious  question  as  to  whether  said 
eightieth  section,  supra.  Is  valid,  but  It  is 
needless  to  give  an  opinion  thereon.  In 
view  of  these  considerations,  we  have  con- 
cluded that  there  is  no  statute  which  re- 
quires justices  of  the  peace  to  enter  any 
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other  Judgment  than  that  which  is  recited 
in  the  record. 

The  8amo  principles  areappltcable  to  the 
'execntlon  which  was  Issued  to  collect  the 
Judgment  entered  agulnst  Borlace.  The 
title  affecting  the  Justice's  court  pre- 
scribes the  contents  of  an  execution  and 
the  duties  of  the  officers  to  whom  it  may 
be  delivered.  Code  Civil  Proc.  §§  802,  803. 
The  execution,  which  Is  exhibited  In  the 
transcript,  does  not  describe  the  property 
which  was  attached  by  the  constable,  but 
is  framed  according  to  the  provisions  of 
this  title.  The  authorities  which  diseuss 
thewe  matters  are  hnrmonloas.  In  An- 
derson V.  Goff,  72  Cal.  05, 13  Pac.  Rep.  73, 
the  court  said:  "Our  statute  gives  the 
right  to  service  of  summons  upon  defend- 
ants In  all  cases  where  they  are  non-resi- 
dents of  the  state,  without  reference  to 
the  fact  of  their  having  or  nut  having 
property  here.  The  effect  of  a  judgment 
thus  obtained  Is  quite  another  thing. 
"  *  *  The  Judgment,  when  rendered, 
dues  not  differ  from  that  entered  In  other 
cases  upon  a  money  demand. "  The  court 
commented  upon  the  statates  of  that 
state,  but  we  will  give  In  lieu  thereof  ex- 
cerpts from  our  Code  of  Civil  Procedure, 
which  are  in  substance  the  same.  ''If 
Judgment  be  recovered  by  the  plaintiff, the 
sheriff  shall  satisfy  the  same  out  of  the 
property  attached  by  him,  which  has  not 
been  delivered  to  the  defendant  or  claim- 
ant." Codea^il  Proc.  §194.  "All  goods, 
moneys,  chattels,  and  other  property, 
both  real  and  personal,  or  any  interest 
therein  of  the  Judgment  debtor  not  ex- 
empt by  law,  and  all  property  and  rights 
of  property  seized  and  held  under  attach- 
ment in  the  action,  are  liable  to  execution. " 
Code  Civil  Proc.  §  319.  The  court  then 
proceeded:  "Under  these  provisions  it  has 
been  held  by  this  court  that  no  order  of 
sale  by  the  court  Is  necessary  to  anthorize 
the  sheriff  to  sell  the  attached  property, 
and  that  the  lien  of  the  attachment  is  not 
lost  by  talcing  a  simple  money  judgment 
without  embodying  tiierein  directions  for 
the  sale  of  the  attached  property.  •  •  • 
Had  our  courts  adopted  the  practice,  In 
cases  where  attachments  are  Issued,  of  de- 
claring the  lien  of  the  attachment  In  the 
Judgment,  and  directing  the  attached 
property  to  be  sold  in  satisfaction  of  such 
lien,  the  ordoriy  connection  between  the 
lien  and  the  rights  accruing  to  a  purchas- 
er under  a  sale  thereunder  would  be  mure 
readily  apparent;  but.  In  the  light  of  the 
Interpretation  ftlven  to  the  statutes,  and 
to  the  Judgments  In  such  eases,  the  same 
result  Is  reaciied.  In  view  of  this  result, 
we  thinlc  it  must  follow  that,  while  a  per- 
Honal  judgment  aKainst  a  non-resident 
debtor  who  is  only  served  with  process 
by  publication  Is  void  and  of  no  effect,  yet, 
m  a  case  where  the  debtor  has  property 
within  the  state,  which  is  seized  under*  a 
writ  of  attachment  issued  In  the  cause  at 
the  time  the  suit  Is  brought,  a  Judgment 
therein,  which,  though  general  In  its 
ter.118,  has  the  effect  of  peri)etnating  the 
attachment  lien,  and  of  subjecting  the  at- 
tached property  to  the  payment  of  a  debt 
due  from  the  non-resident,  is  so  far  In  the 
nature  of  a  proceeding /it  rein  as  to  up- 
hold a  sale  of  the  attached  property,  and 


considered  for  that  purpose  and  to  that 
extent  Is  not  void.  It  is  the  method,  and 
only  method,  pursoed  In  onrcuurts  for  aub- 
jecting  the  property  of  a  non-resident 
debtor  to  the  payment  of  demands  due 
from  him  to  oar  citizens;  anu  the  object 
sought  is  the  essential  thing  to  be  consid- 
ered, and  is  of  more  importance  than  the 
means  by  which  the  end  is  attained." 
The  case  of  Low  v.  Henry,  9  Cal.  538. 
which  was  decided  In  1858,  is  approved, 
and  the  court  therein  said:  "  VVe  come 
now  to  consider  the  question  as  to  wheth- 
er the  liens  of  the  attachments  were  lost 
In  consequence  of  the  form  in  which  the 
Judgments  were  taken.  The  counsel  of 
plaintiffn  Insist  that  the  liens  were  lost 

*  by  the  fact  that  simple  money  JudgmentH 
were  entered  up,  wltliout  any  dir^tlons 
for  the  sale  of  the  attached  property.' 

•  •  •  There  Is  no  prayer  la  the  com- 
plaint that  the  court  should  order  a  sale 
of  the  attached  property.  The  lien  of  the 
attachment  arises  after  the  commence- 
ment of  the  suit.  The  Code  contains  ex- 
press directions  to  the  sheriff  as  to 
property  attached.  •  •  •  Tnere  la 
nothing  In  the  Code  that  requires  any  or- 
der of  couii:  to  authorize  a  sale.  For 
these  reasons,  we  think  the  objection  not 
well  taiccn. "  In  Cooper  v.  Beynolds,  su- 
pra, the  court  further  said:  "But,  If  there 
Ih  no  appearance  of  the  defendant,  and  no 
service  of  process  on  him,  the  case  lie- 
comes,  In  its  essential  nature,  a  proceed- 
ing In  rem;  the  only  effect  of  which  is  to 
subject  the  property  attached  to  the  pay- 
ment of  the  demand  which  the  court  may 
find  to  be  due  to  the  plaintiff.  That  such 
is  the  nature  of  this  proceeding  In  this  lat- 
ter clasH  of  cases  Is  clearly  evinced  by  two 
well-established  propositions:  First,  the 
Judgment  of  the  court,  though  in  forma 
personal  Judgment  against  the  defendant, 
has  no  effect  beydnd  the  property  at- 
tached in  that  suit.  No  general  execution 
can  be  issued  for  any  balance  unpaid  aft- 
er the  attached  property  Is  exhausted." 
The  application  of  the  authorities  to  the 
facts  contained  In  the  record  leads  to  one 
determination.  The  Judgment  of  tbejos- 
tlf^'s  court  and  the  execution  issaed  there- 
on were  lawful,  and  the  answer  of  the  re- 
spondent which  setK  forth  their  invalidity 
cannot  be  supported. 

Another  important  question  which  has 
been  discussed  In  the  briefs  cannot  l>e  de- 
termined upon  this  hearing.  It  appears 
from  the  record  and  adml&sioaa  of  coud- 
sel  that  said  Abbot,  when  served  with  the 
writ  of  attachment  by  the  constable,  was 
indebted  to  Borlace  on  account  of  the  pur- 
cliase  of  real  property  In  the  sum  of  fl55: 
that  said  Shippen,  a«  the  agent  of  Bor- 
lace, held  the  deed  therefor  in  escrow,  and 
would  not  deliver  it  until  he  received  the 
couslderation ;  that  for  this  reason  the 
said  money  was  placed  by  Abbot  upon  a 
table  in  the  office  of  fShippen ;  that  the 
sheriff,  by  virtue  of  the  execution,  levied 
upon  the  money  which  Abbot  claimed  to 
be  due  from  him  to  Borlace,  and  also 
served  the  same  upon  Shlppen ;  and  that 
the  said  deed  was  then  received  by  Abbot. 
We  have  no  Jurisdiction  In  this  proceeding 
to  Inquire  Into  the  respective  liabilities  of 
Abbot  or  Shlppen  to  Mathews  et  al.  under 
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tbese  clrcnmstances.  The  debt,  wblch 
wue  owlDR  from  Abbot  to  Borlace,  has 
been  ivgalarly  attached,  and  Mathews  et 
al.  are  entitled  tu  the  fralce  of  tbelr  judg- 
ment. The  respondent  maintalnf)  that 
this  security  has  been  lost  or  impaired; 
and  this  contention  may  be  correct,  but 
we  cannot  adjudicate  the  issue  without 
evidence  offered  upon  a  legal  trial.  The 
foundation  for  a  statutory  inreetigation 
has  been  laid,  and  It  Is  necessary  that 
Sblppen  and  other  witnesses  should  be  re- 
quired to  testify  In  satdjnstlce'scourt  con- 
ceruinfir  this  Indebtedness  from  Abbot  to 
Borlace.  Our  inquiry  is  limited  to  a  nar- 
row scope,  and  we  determine  that  ttae  re- 
spondent should  have  proceeded  with  the 
examination  of  Shippen  upon  this  subject.. 
The  respondent  contends  that  the  Judicial 
discretion  of  the  justice's  court  cannot  be 
controlled  by  the  writ  of  mandate,  bat 
this  is  not  the  ground  upon  which  the  ap- 
pellants stand.  The  authorities  are  nu- 
merous in  holding  that  the  appropriate 
remedy  was  applied  for  in  the  coui-t  be- 
low. Harrington  v.  Haller,  111  U.  S.  796, 
4  Sup.  Ct.  Rep.  697;  Ex  parte  Morgan,  114 
U.  S.  174,  6  Sup.  Ct.  Rep.  825;  Kx  parte 
Brown.  116  U.  S.  401,  6  Sup.  Ct.  Hep.  387: 
Ex  parte  Parker.  120  U.  S.  737,  7  Sup.  Ct. 
Kep.  767;  Ex  parte  Parlier,  131  V.  S.  221,  9 
Sup.  Ct.  Rep.  708;  People  v.  De  La  Guerra, 
43  Col.  225.  In  Ex  parte  Parlier.  131  U.  S. 
221,  9  Sup.  Ct.  Rep.  70S,  the  court  said : 
"The  right  of  lUHDdamus  lies,  as  held  In 
Ex  parte  Parker.  120  U.  S.787,  7  Sup.  Ct. 
Rep.  767,  where  an  inferior  court  refuses  to 
take  jurisdiction  when  by  law  it  ought  to 
do  so.  or  where,  haying  obtained  Jurisdic- 
tion ,  it  refuses  to  proceed  in  i  ts  exercise. "  It 
Is  therefore  ordered  and  adjudged  that  the 
Judgment  be  reversed,  with  costs,  and 
that  the  court  below  Issue  a  peremptory 
writ  of  mandate  according  to  the  prayer 
of  the  affidavit  and  application. 

Habwood  and  Db  Witt,  JJ.,  concur. 


(10  Mont  2tt} 

Metcalf  e*  a/.yv.  Prbscott  et  ah 

(Supreme  Cowrt  of  Montana.  Jan.  7,  1891.) 
UiyEs — Dbscriftion  op  Location  Notiob — Veri- 

FiCATrON. 

1.  Where  the  location  notice  for  a  miafngr 
claim  refers  to  a  permanent  monument,  and  ia 
recorded  in  the  county  in  wtiich  the  claim  is  act- 
ually situated,  tbe  fact  that  the  location  notice, 
after  giving  the  courses  and  distances,  which 
show  it  to  be  in  one  county,  describes  it  as  belne 
in  another,  will  not  vitiate  the  description,  and 
the  name  of -the  coonty  will  be  rejected  as  sor- 
plosage. 

3.  Parol  teBtlmony  is  admissible  to  show  that 
the  monameat  referred  to  is  of  a  permanent  char- 
acter. 

3.  Where  the  affidavit  to  the  location  notice 
is  not  signed  by  the  locators,  and  there  is  no 
Jurat  showing  It  to  have  been  subscribed  and 
Terifled,  the  notice  is  insufficient,  under  section 
1477,  p.  1054,  Comp.  St  Moot.,  which  provides 
that  any  person  discovering  any  mining  claim 
shall  withic  'M  days  thereafter  mabe  and  file  for 
record  a  declaratcur  statement,  in  mriting,  on 
oath,  describing  such  claim,  as  provided  by  the 
laws  of  the  United  States;  and  evidence  aliunde 
to  show  that  the  allldavit  was  in  fact  sworn  to 
will  not  be  received. 

Appeal  from  district  court,  Jetferson 
county;  Thomas  J.  Oalbbaith,  Judge. 


The  action  is  a  contest  between  claim- 
ants of  mining  ground  on  the  public  do- 
main of  the  United  States.  The  plaintiffs 
below,  respondents  here,  relied  upon  their 
claims  of  the  Ida  May  and  Corbett  lodes. 
They  were  contested  by  the  defendants, 
appellants  here,  with  their  New  Bruns- 
wick and  Crucible  lodes.  The  gist  of  the 
case  was  reached  by  the  partial  sustaining 
of  a  demurrer  to  the  answer.xtnd  a  motion 
to  strike  out  a  portion  of  the  same.  There- 
in the  court  settled  propositions  herein- 
after stated,  and  the  trial  following  was 
pro  forma.  Four  points  are  argued  b> 
counsel,  and  the  facts  upon  which  they  are 
presented  are: 

(1)  The  location  notice  of  the  Crucible 
lode  states,  among  other  things,  "This 
lode  Is  situated  In  Vaughn's  onoi^unized 
mining  district,  Lewis  and  Clarke  county, 
Montana  territory,  and  the  discovery 
shaft  Is  335  feet  from  the  west  end  of  the 
claim.  *  *  *  The  exterior  boundaries 
of  this  location  are  distinctly  mnrked  by 
posts  or  monuments  at  each  corner  of  the 
claim,  so  that  Its  boundaries  can  be 
readily  traced,  viz. :  Beginning  at  the  N. 
E.  corner,  from  which  corner  No.  4,  sur- 
vey No.  889,  bears  northerly  about  one 
mile;  thence  westerly  1,500  feet  to  post 
marked  'N.  W.  comer  Crucible;*  thence 
southerly  600  feet  to  post  marked  '  S.  W. 
cor.  Crucible;'  thence  1.500  feet  to  post 
marked  *  S.  E.  cor.  Crucible ; '  thence 
northerly  600  feet  to  iiost  marked  *  N.  E. 
cor.  Crucible,'  and  place  of  beginning.'' 
As  to  this  description    the  defendants 

8 lead,  in  their  answer:  "That  the  corner 
o.  4  of  said  survey  No.  889,  i-eferred  to  in 
the  said  Crucible  notice  of  location  as  t>e- 
ing  about  a  mile  distant  therefrom,  lies 
wholly  within  the  said  county  of  Jefferson, 
1b  a  flxed,  definite,  and  permanent  monu- 
ment, and,  taking  the  said  notice  of  loca- 
tion, and  starting  at  the  Initial  point 
named,  from  the  calls  of  said  notice,  one 
would  of  necessity,  and  without  uucer> 
talnty,  find  the  said  claim  In  the  county 
of  Jefferson."  It  further  appears  from 
the  answer  that  the  notice  of  location  was 
duly  filed  in  the  ofllca  of  the  county  re- 
corder of  Jefferson  county,  and  not  of 
Lewis  and  Clarke.  The  court  held  that 
this  location  notice  was  not  competent,  as 
not  entitled  to  record  in  Jefferson  county, 
by  reason  of  the  statement  in  the  notice 
that  the  claim  was  situated  in  Lewis  and 
Clarke  county;  and  also  that  the  allega- 
tion and  proposed  proof  that  said  corner 
No.  4  shows  the  claim  to  be  in  Jefferson 
county  was  incompetent.  This  Is  awlgned 
as  error. 

(2)  The  location  notice  of  the  New 
Brunswick  shows  these  facts:  The  no- 
tice itself  is  signed  by  the  locators.  Then 
appears  an  unsigned  affidavit,  as  follows: 
"Territory  of  Montana,  County  of  Lewis 
and  Clarke— B8.  CharlesK.Cole,beingduly 
sworn,  says  that  be  Is  of  lawful  age,  and 
one  of  the  locators  and  claimants  of  the 
foregoing  quartz  lode  mining  claim;  that 
said  location  is  made  in  good  faltb ;  and 
that  the  matters  set  forth  In  the  forego- 
ing notice  by  him  subscribed  are  true. 
— —  ■—  .  Erastus  D.  Edoerton,  No- 
tary Public  in  and  for  Montana  Territory. 
[Notarial  ISeal.]"   Said  Charles  K.  Cole 


Digilized  by 


Google 


1038 


FACSFIO  BEFOBTEB,  YoL.  25. 


(Moot. 


waB  one  of  the  locators,  ae  appears  apon 
the  notice.  The  notice  vr&n  recorded  In 
Jefferson  count.v.  It  further  appears  by 
averment  of  the  anBwer"that  said  Charles 
K.  Cole,  the  person  named  nn  affiant  in 
the  affidavit  attached  to  said  notice  of  lo- 
cation, In  truth  and  In  fact  Hwore  to  the 
same  before  a  notary  public  (Edf^rton) 
therein  named  prior  to  the  record  thereof, 
and  Bubsequent  to  Jan.  2, 1885."  The  dis- 
trict court  held  that  this  notice,  not  being 
sworn  to,  was  not  entitled  to  record, 
and  defendants  could  not  claim  title  tbere- 
nnder.  This  conclusion  mast  hare  been 
reached  by  taklnf^  the  face  of  the  affidavit 
alone,  and  dlsreKarding  the  alfaade  mat- 
terpleaded  lutbe  answer.  Tblsls  assigned 
as  error. 

(8)  The  New  Brunswick  was  located 
January  2, 1885,  and  recorded  February  6, 

1885.  The  record  was  more  than  20  days 
after  the  location.  Bat  it  appears  **  that 
between  January  2, 1KS5,  and  February  5, 

1886,  no  person  whomsoever  occupied, 
possessed,  or  endeavored  to  assume  to 
occupy  or  possess  the  claim  or  any  part 
or  portion  of  the  sold  New  Brunswick 
lode,  other  than  the  said  locators  above 
named."  Was  the  record,  under  these 
circumstances,  made  In  time? 

f4)  The  Ida  Uay  location  notice  states: 
"This  lode  is  situuted  in  unorganized 
mining  district,  Jefferson  county,  Mon- 
tana territory,  and  the  claim  is  situated 
about  one  mile  south-easterly  of  the  Peer- 
less Jennie  mine.  The  joining  claims  are 
the  Corbett  quartz  claim  on  the  east;  do 
others  known."  The  Corbett  location 
notice  states:  "This  lode  is  situated  In 
Frowner  unorganized  mining  district. 
Jefferson  county,  territory  of  Montana; 
and  the  adloinlng  claim  is  the  L.fslie  on 
the  north. "  The  point  Is  made  that  these 
descriptionB  are  not  "by  reference  to  some 
natural  object  or  permanent  monument 
as  will  Identify  the  claim.**  Rev.  St.  U. 
S.  I  2324.  An  opinion  upon  these  two  last 
pofntM  is  not  required  for  decision  of  the 
case;  but  they  will  be  treated,  for  the  rea- 
son set  forth  in  the  opinion  below. 

Toole  &  Wallace,  lor  appellants.  Com- 
ley  A  Foote  and  Sbober  A  RowctoT  re- 
spondents. 

Oe  Witt,  J.,  (after  stating  the  fkets  as 
above.)  We  will  discuss  the  points  In  the 
order  outlined  in  the  foregoing  statement 
of  the  case. 

1.  The  Crucible  claim  was  situated  In 
Jefferson  connty.  Its  notice  of  location 
was  recorded  in  Jefferson  county.  Its  lo- 
cation description  names  comer  No.  4  of 
the  survey  No.  889,  which  comer  defend- 
ant all^^  lies  wholly  within  Jefferson 
county;  and  further  alleges  that  the  de- 
scrlhed  courses  and  distances,  when  run 
by  reference  to  this  survey  comer  No.  4, 
locate  the  claim  wholly  in  Jefferson  coun- 
ty. It  Is  not  for  the  court  to  soy,  from  an 
inspection  of  the  location  notice,  whether 
or  not  this  survey  comer  was  a  permanen  t 
monument.  This  is  a  matter  fur  proof. 
Russell  V.  Chumasoro,  4  Mont.  317.  1  Pac. 
Rep.  713:  O'Donnell  v.  Glenn,  8  Mont.  248, 
19  Pae.  Rep.  302.  Then,  if  defendants  had 
been  allowed  to  attempt  to  prove  this,  as 
they  had  the  right  to  do,  and  had  succeed- 


ed, they  would  have  been  In  this  position: 
They  would  have  shown  where  their  claim 
was  by  reference  to  a  permanent  monu- 
ment. They  would  have  shown  thereby 
that  it  was  In  Jefferson  county,  the  coun- 
ty in  which  they  hud  properly  made  their 
record.  Are  they  to  lose  their  claim  be- 
cause they  stated  in  their  notice  that  the 
premises  were  in  Lewis  and  Clarke  coun  ty  ? 
The  Btatement  of  the  county,  in  the  no- 
tice. Is  not  required  bylaw;  nor  does  it 
appear  that  it  was  required  by  any  rules 
of  miners  consistent  with  the  laws  of  the 
United  States  or  the  then  territory ;  nor 
Is  It  necessary  In  this  case.  In  ordpr  to  Bnd 
or  identify  the  claim.  It  was  surplusage. 
Does  this  surplusage  vitiate  an  otherwise 
-gbod  description,  and  a  legal  recording? 
Falsa  demoastratin  non  nocet.  See  cases 
in  2  Para.  Cont.  (5th  Ed.)  555  note  d.,  and 
page  514.  The  rule  applies  the  more  forci- 
bly in  a  case,  as  that  before  us,  where  the 
false  description  la  surplusage.  **8o  much 
of  the  description  as  is  false  Is  rejected, 
and  the  instrument  will  take  effect,  if  a 
sufficient  description  remains  to  ascertain 
Us  application.^  1  Greenl.  Ev.  $  301.  and 
cases  cited;  also  Wade,  Notice,  6|  184,  185; 
Partridge  v.  Smith,  2  Biss.  18S;  Worthing- 
ton  V.  Hylyer,  4  Mass.  196;  Jackson  v. 
Loomls,  18  Johns.  81 ;  Reamer  t.  Nesmlth, 
S4  Cal.  624.  There  can  be  no  doubt  that, 
if  defendants  be  successful  in  proving  what 
they  allege  to  be  the  fact  as  to  a  perma- 
nent monument,  the  description  Is  suffi- 
cient, and  the  error  in  stating  the  county, 
under  the  circumstances  of  this  case.  Is 
harmless.  We  are  satisfied  that  the  dis- 
trict court  erred.  The  notice  of  location 
Is  competent,  and  proof  whether  the  comer 
No.  4  of  survey  No.  8S9  be  a  permanent 
monument  is  competent.  Upon  the  sub- 
ject of  description  of  mining  claims,  see 
Gamer  r.  Glenn,  8  Mont.  373,  20  Pac.  Rep. 
654;  Flavin  v.  Mattingly,  8  Mont.  246. 
19  Pac.  Rep.  384;  Upton  v,  Larkin,  7 
Mont.  449,  17  Pac.  Rep.  728;  Garfield,  etc., 
Co.  v.  Hammer,  B  Mont.  53,8  Pac.  Rep.153. 
The  foregoing  is  sufficient  for  the  decis- 
ion of  this  appeal,  but,  as  the  case  go^ 
back  for  further  proceedings,  we  will  ex- 
press onr  views  upon  the  additional  points 
raiBed,  as  a  guide  to  the  district  court  In 
the  further  consideration  of  the  case ;  and, 
therefore — 

2.  The  new  point  Is  whether  the  location 
notice  of  the  New  Brunswick  claim  is  de- 
fective, by  reason  of  the  condition  of  the 
verification.  ThlBcourt.  after  Incidentally 
doubting  the  validity  of  the  law  of  the 
territory  requiring  a  location  notice  to  be 
verified,  (Wenner  v.  McNulty,  7  Mont.  30, 
14  Pae.  Rep.  643,)  afterwards,  in  O'Donnell 
r.  Glenn.  8  Mont.  248, 19  Pac.  Bep.  S02.met 
the  proposition  squarely,  and  held  the 
law  to  be  good.  While  we  can  conceive 
doubts  aa  to  this  power  of  the  territorial 
legislature,  we  do  not  feel  it  our  duty  to 
disturb  the  rule  in  O'Donnell  v.  Glenn,  and 
the  practice  established  upon  that  rule. 
We  therefore  sustain  the  law,  which  Is  as 
follows:  "Any  person  or  persons  who 
shall  hereafter  discover  any  mining  claim 
upon  any  vein  or  lode  •  •  »  shall  with- 
in twenty  days  thereafter  make  and  file 
for  record  in  the  office  of  the  recorder  of 
the  county  In  which  discovery  or  location 
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la  made  a  declaratory  Btatement  thereof, 
In  writing,  on  oath,  made  before  some  per- 
son aatbortied  by  law  to  admlniater 
oatfas,  describing  anrh  claim  In  tbe  man- 
ner provided  by  the  laws  of  the  United 
States. "  Section  1477,  p.  1054,  Comp.  St, 
The  question,  then,  arises,  Is  tbe  location 
notice  of  the  New  Brunswick,  with  Its  at- 
tachment, "a  declaratory  statement  in 
writing,  on  oath?"  It  is  "a  declaratory 
statement  In  writing;"  and,  it  it  le  prop- 
erly "on  oath,"  the  verification  by  Cole, 
one  of  the  locatore,  la  sufilcent,  without 
hia  co-locators  Joining  with  him.  Weoner 
T.  McNulty,  aupra.  An  affidavit  Is  one 
method  of  taking  an  oath.  An  affidavit 
la  "a  statement  or  declaration  reduced  to 
writing,  and  sworn  or  affirmed  to  before 
some  officer  who  has  aotborlty  to  admlu- 
iBteran  oath.**  Bon  v.  Law  Diet.  Appel- 
lant cites  Shelton  v.  Berry,  70  Aroer.  Dec. 
3S6;  Jackson  v.  Virgii.  3  Johns.  640;  Miil- 
ius  V.  Shafer,  8  Denio,  60;  Ede  v.  Johnson. 
15  Cal.  67;  Burns  v.  Doyle,  28  Wis.  460; 
and  CriPt  v.  Parks,  19  Tex.  234,— to  th.e 
effect  thatthe  affidavit  need  not  beslgDed. 
But  the  want  of  signature  to  this  paper 
is  not  Its  most  serious  defect,  if  It  be  at- 
tempted to  view  it  as  an  affidavit.  There 
is  no  jurat  thereto.  It  does  not  appear 
by  the  hand  of  the  notary  that  the  paper 
was  either  suDscrlbed  or  sworn  to,  or  that 
the  party  was  ever  present  before  the  offi- 
cer. We  are  not  cited  to  any  aatbority, 
or  givrai  any  reason,  that  would  warrant 
OB  In  holding  this  paper  to  be  an  affidavit. 
In  all  the  cases  presented  by  appel- 
lants (last  supra)  there  appeared  some 
sort  of  authorization  or  certification  from 
the  notary,  which  evidenced  tbe  oath  hav- 
ing been  taken.  In  tbe  paper  before  uk 
there  Is  notblug  but  the  notary's  name 
and  official  title.  It  does  not  appear  that 
the  party  took,  an  oath,  or  was  ever  pres- 
ent before  the  officer.  We  cannot  call  this 
an  affidavit,  or  an  oath  by  virtue  of  an 
affidavit,  or  by  virtue  of  any  certification. 
But  appellants  urge  that  an  affidavit  is 
not  required,  but  ouly  a  statement  on 
oath.  Granted  for  the  argument's  sake; 
bat  have  we  any  statement  on  oath? 
We  have  no  notarial  evidence  of  such  fact. 
If  the  notary  had  officially  certified,  at- 
tested, or  declared  In  any  manner  that  the 
locator  made  the  statement  on  oath,  we 
would  be  Inclined  to  view  the  matter  mpre 
favorably.  Certainly  there  is  nothing 
whatever  on  the  paper  to  remotely  indi- 
cate that  Charles  K.  Cole,  the  locator, 
madetheatatement  on  oatb.  InMorrayv. 
Larabie.  8  Mont.  212,  19  Pac.  Rep.  674, 
there  appeareil  at  the  end  of  a  deposition 
an  alleged  certificate.  It  was  signed  by 
the  deponent,  and  then  followed :  "  Sworn 
to  and  subscribed  before  me,  this  eight- 
eenth day  of  February,  1885.  Omkkb  Vil- 
ij»iis.  Not.  Pub.  [Notarial  Seal.]"  The 
court  held  "the  simple  statement  at  the 
end  of  the  deposition,  of  'sworn  to  and 
subscribed  before  me,' is  no  certificate  of 
anything,  except  that  the  witness  swore 
to  and  subscribed  his  name  to  the  deposi- 
tion." If,  under  those  circuniHtances,  tbe 
notary  certified  to  nothing  except  that 
the  deposition  was  subscribed  and  sworn 
to,  then  we  must  bold  that,  In  tbe  case  at 
bar,  the  simple  signature  of  the  notary. 


without  even  the  jurat,  which  was  pres- 
ent In  the  case  of  Murray  v.  Larabie,  did 
not  certify  to  anything.  We  are  ol  opin- 
ion that  the  paper  before  us  Is  not.  Intrin- 
sically, a  declaratory  statement  on  oath. 
But  counael  offer  to  prove  alianrie  the  no- 
tice that  theoath  was  taken  after  location, 
and  befoi-e  recording.  Let  it  be  remem- 
bered that  the  statute  (section  1477,  dlv.  5, 
Comp.  St.)  requires  that  tbe  locator  shall 
*'make  and  file  for  record  a  declaratory 
statement  in  writing,  on  oath."  It  shall 
not  only  be  made  "(m  oath,"  but  "filed  for 
record  on  oath."  We  are  of  opinion  that 
the  statute  intends  that  tbe  oatb  shall  be 
part  of  the  record.  Without  directly  so 
declaring,  there  seems  to  be  a  strong  im- 
plication from  analogy  to  other  reirording 
laws  that  one  office  of  the  oath  la  to  en- 
title Che  instrument  to  record.  We  believe 
that  any  other  view  would  open  the  door 
to  abuses,  mischiefs,  and  errors.  Suppose 
notices  may  be  recorded  with  no  affidavit 
or  certificate  of  oatb,  although  the  oath 
may  have  been  actually  taken  by  tlie  par- 
ty. There  would  be  no  official  evidence 
preserved  of  the  act  of  tbe  officer  taking 
theoath;  and  titles  to  valuable  mining 
properly  would  be  made  to  depend  upon 
the  doubtful  memories  of  notaries  public, 
and  perhaps  years  after  the  event,  or  even 
after  tbe  death  of  the  notary.  And  the 
temptation  would  be  opened  to  such  offi- 
cers to  remember  or  forget,  as  interests 
ulterior  to  their  duties  might  sway  them. 
We  teel  that  it  la  utterly  unsafe  to  sanc- 
tion such  a  practice.  We  are  of  opinion 
that  tbe  view  of  the  district  court  as  to 
the  New  Brunswick  location  notice  was 
correct,  and  we  affirm  that  rullug. 

3.  It  is  conceded  by  respondents,  In  their 
brief,  that  they  claim  no  rights  by  virtue 
of  the  fact  that  their  adversary  claim,  the 
New  Brunswick,  wfie  not  recorded  within 
20  daya  aft^r  dlacovery.  That  disposes  of 
this  point. 

4.  Dnder  tbe  view  expressed  in  para- 
graph 1,  above,  and  on  the  authority  ot 
KusHell  V.  Chumasero,  It  must  be  held  that 
In  the  location  notices  ol  the  Ida  May  and 
Corbett  claims  the  reference  to  adjolniug 
clalma  is  sufficient  to  allow  the  notices 
to  be  Introduced  in  evidence,  and  proof  to 
he  offered,  whether  aucb  adjoining  claims 
are  permanent  monuments.  Tbe  judg- 
ment is  reversed,  and  the  cause  Is  remand- 
ed for  further  proceedings  in  accordance 
with  tbe  views  herein  expressed. 

Blakb,  C.  J.,  and  Uakwood,  J.,  concur. 


do  HonL  SM) 

York  t.  Hubpht. 

{Supreme  Court  of  Montana,  Jan.  15, 189L) 

Cbangb  of  Venub  —  Ambmdmest  op  Complaint. 

1.  In  conversloa,  where  tbe  complaint  falls  to 
state  the  count;  in  wbioh  the  wrongful  talduK 
occurred,  defeodaat,  if  a  resident  of  another 
county,  may  have  a  change  of  venue,  under  Comp. 
St.  Mont.  aiv.  1,  $  59,  providing  that  tho  action 
shall  be  tried  iu  the  county  where  aefendant  re- 
sides, and  that  actions  for  torts  shall  be  tried  in 
the  county  where  the  tort  was  committed. 

2,  Where  defendant  in  conversion  is  entitled 
to  a  change  ot  venoe,  beoaase  the  oomplaint  fails 
to  state  the  ooonty  in  which  tlie  wrong! al  taking 
ocouraedi  he  cannot  be  deprived  of  that  right  by 
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tbe  joiader  of  another  cause  of  action,  soundins 
in  tort,  in  which  the  county  where  the  wrongful 
act  was  committed  is  properly  stated. 

Appeal  from  , district  court.  Cascade 
county;  George  H.  Benton,  Judge. 

Tbis  appeal  Is  from  an  order  denying:  a 
motion  for  a  change  uf  venue  made  by  ttie 
defendant.  The  complaint  Btates  two 
cnusep  of  action.  The  first  is  that  on 
June  20, 1S90,  in  the  county  of  Cascade, 
plaintiff  was  the  owner  and  in  possession 
of  a  band  of  sheep,  describing  them,  and 
alleging  their  value;  that  at  said  time, 
ami  while  plaintiff  was  such  owner,  and 
in  possession  In  said  Cascade  county, 
where  she  was  keeping  said  sheep,  the  dn- 
fendant  did,  against  the  consent  of  plain- 
tiff, unlawfully  and  with  force,  take  from 
the  possession  of  plaintiff  all  said  sheep, 
and  converted  the  same  to  his  use,  to  the 
damage  of  plaintlR  In  the  sum  of  $12,776. 
The  amount  of  damages  alleged  In  tbe 
same  sum  as  the  value  formerly  pleaded. 
The  second  cause  of  action  Is  that  on 
June  20,  1890,  plaintiff  was  the  owner  and 
entitled  to  the  possession  of  certain 
horses,  describing  them,  and  placing  upon 
them  a  value;  that  on  said  day,  while 
plaintiff  was  the  owner  and  so  entitled  to 
possession,  the  defendant  was  In  posseti- 
Hlon,  and  refused  to  deliver  the  same  upon 
demand,  and  still  refuses,  and  has  unlaw- 
fully converted  the  same  to  his  own  use, 
to  the  damage  of  plaintiff  In  the  sum  of 
f 700.  The  allegation  of  damage  is  iu  the 
same  sum  as  the  statement  of  value. 
The  second  cause  of  action  varies  from 
the  first,  in  that  the  place  of  alleged  con- 
version is  not  stated;  and  the  wrongful 
act,  it  there  be  one,  is  stated  to  be  In 
the  retalniug.  and  not  the  taking,  of  the 
property.  The  complaint  concludes ^  "S() 
that  plaintiff  avers  that,  by  the  wrongful , 
acts  of  defendant  hereinbefore  alleged,  she 
has  been  damaged,  in  the  aggregate,  by 
the  defendant  In  tbe  sum  of  f 13,475,  and 
she  is  entitled  to  recover  of  him  that 
amount,  with  interest  on  the  same  from 
the  dates  of  the  said  wrong:fu1  acts  until 
paid. "  It  will  be  observed  that  the  ag- 
gregate damage  alleged  Is  the  same  sum 
as  the  aggregate  value  pleaded.  The  de- 
mand is  for  said  sum  and  Interest  from 
June  20, 1890,  until  paid,  and  costs.  Com- 
plaint was  filed  August  *^5, 1890,  in  the  diS' 
trictcourt  for  Cascade  county.  Summons 
was  served  on  defendant  August  26,  1890, 
in  the  county  of  Lewis  and  Clarke.  De- 
fendant filed  a  demurrer  October  4,  1S90. 
On  the  sumedayhe  filed  a  written  demand 
that  the  place  of  trial  be  changed  to  Lewis 
and  Clarke  county,  and  therevrltb  an 
affidavit  of  merits,  and  an  affidavit  that 
the  place  of  bis  residence  was  Lewis  and 
Clarke  county.  That  he  was  a  resident  of 
said  county  was  not  controverted.  On 
these  papers  defendant  moved  for  a 
chunge  of  venue,  (m  the  ground  that  the 
county  designated  In  tbe  compaint  is  not 
the  proper  county  for  the  reason  that  de- 
fendant is  a  resident  of  Lewis  and  Clarke 
county,  and  was  served  with  summons  in 
said  county.  Tlie  statute  in  reference  to 
change  of  venue  Is  as  follows:  "Sec.  59. 
In  all  other  cases  the  action  shall  be  tried 
in  the  county  in  which  the  defendants,  or 
any  of  them,  may  reside  at  the  commence- 


ment of  the  action,  or  where  the  plaintiff 
resides, and  thedefendants,orany  of  them, 
may  be  found ;  or  if  none  of  tbe  defend- 
ants reside  in  the  state,  or,  if  residing  in 
the  state,  the  county  in  which  they  so  re- 
side be  unknown  to  the  plaintiff,  tbe  same 
may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  his  complaint; 
and,  if  any  defendant  or  defendants  be 
about  to  depart  from  the  state,  such  ac- 
tion may  be  tried  in  any  county  where 
either  of  the  parties  may  reside,  or  service 
be  had.  Actlous  upon  contract  may  be 
tried  in  the  county  In  which  the  contract 
was  to  be  performed,  and  actions  for 
torts  in  the  county  where  the  tort  was 
committed,  subject,  however,  to  tbe 
power  of  the  court  to  change  tlie  place  of 
trial  as  provided  In  this  act.  •  *  • 
Sec.  61.  If  the  county  in  which  the  action 
is  commenced  is  not  tbe  proper  connty 
for  the  trial  thereof,  the  action  may,  not- 
withstanding, be  tried  therein,  unless  the 
defendant,  at  the  time  he  appears  and 
answers  or  demurs,  flies  an  affidavit  of 
merits,  and  demands,  in  writing,  that  the 
trial  he  had  in  the  proper  county.  Sec. 
62.  The  court  may,  on  good  cause  shown, 
change  the  place  of  trial  in  the  following 
cases :  First,  when  tbe  county  deaignated 
in  the  complaint  Is  not  the  proper  county; 
second,  where  there  is  reason  to  believe 
that  an  impartial  trial  cannot  be  had 
therein;  third,  where  tbe  conveniences  of 
witnesses,  and  the  ends  of  Justice,  would 
be  promoted  by  the  change;  fyartti, 
where,  from  any  cause,  the  Jndgeis  dlsqnall- 
fledfrom  acting  in  the  action."  The  dis- 
trict court  denieil  the  motion  to  change 
the  place  of  trial.  From  that  order  the 
appeal  Is  prosecuted,  and  coiistltntee  the 
only  question  before  this  court. 

CuUen,  Sanders  &  Shelton,  for  appellant. 
Leslie  &  Bnatn  and  P,  H.  Leslie,  tot  re- 
spondent. 

De  Witt.  J.,  (after  stating  tbe  tSicts  as 
above.)  Respondent  contends  that  tbe 
last  sentence  of  section  59  fixes  the  place  of 
trial  in  Cascade  county,  and  retains  It 
therein;  while  appellant  Insists  upon  his 
right  to  the  change.  It  is  necrasary  to 
detenninewhethertheactionls  in  contract 
or  in  tort ;  for.  If  in  contract,  it  seems  that 
the  face  of  the  contract  must  disclose  that 
it  was  to  be  performed  In  the  county  In 
which  tlie  action  was  commenced.  In  or- 
der to  lay  and  retain  the  venue  In  that 
county.  But  we  need  not  decide  that 
point,  tor  we  are  of  opinion  that  the  ac- 
tion sounds  in  tort.  In  actions  growing 
out  of  the  taking  or  retaining  of  personal 
proi>erty,  the  pleader  may  declare  In  re- 
plevin, or  in  conversion,  or  may  waive  the 
toi*t,  and  sue  upon  an  implied  contract. 
It  is  sometimes  difficult  to  determine 
which  course  the  pleader  has  intended 
pursue:  but  in  this  case  we  believe  that  it 
Is  determinable.  There  is  a  clear  allega- 
tion of  a  wrongful  taking  in  one  cause  of 
action,  and  a  wrongful  detaining  in  tbe 
other.  In  each  there  fs  an  allegation  of 
conversion,  and  In  each  a  statement  of 
damages  to  plaintiff.  Sliedemaudsa  Judg- 
ment for  the  amount  In  which  slie  says 
she  is  damaged,  which  amimiit  she  lays 
at  the  value  of  tbe  property  at  the  time  ot 
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conrerRlon.andintereet.  Tbewtaole tenor 
of  the  complaint  leads  to  the  conclusion 
that  the  action  is  in  tort.  Then,  as  to  the 
place  of  Its  commission.  The  tort  set  up 
in  the  first  cause  of  action  Is  explicitly  al- 
leged to  have  been  committed  In  Cascade 
county.  The  second  cause  of  action,  for 
tort  also.  Is  separately  stated.  It  no- 
where appears  In  the  complaint  that  this 
alleged  tort  was  committed  la  Cascade 
county.  We  have  before  us  no  other 
source  of  information.  We  havenoknowl- 
edge  that  the  second  tort  complained  of 
was  committed  in  (.'ascade  county. 

Counsel  have  argued  the  construction  ol 
tbelastsenteneeof  section  69,  In  connection 
with  the  preTlons  portion  of  that  section ; 
but  it  is  not  necessary  In  this  decision  to 
construe  those  provisions.  It  may  be  as- 
sumed tor  the  purposes  of  the  case,  as  now 
before  us,  that  the  plaintiff  has  a  right  to 
have  an  action  for  tort  tried  in  the  county 
whei«  It  was  committed,  notwithstanding 
>  the  residence  of  delendaatin  another  coun- 
ty, and  bis  service  therein. 

In  this  complaint  two  causes  of  action 
are  Joined.  In  one  It  appears  by  the  com- 
plaint that  the  tort  was  committed  In 
Cascade  county ;  In  the  other  if  does  not 
so  appear.  Therefore,  as  far  as  this  court 
is  Informed  by  the  record,  defendant  has 
the  right  (section  60)  to  have  the  second 
cause  of  action  tried  In  Lewis  and  Clarke 
county,  the  county  of  his  residence  and  of 
service  upon  him;  and  this  right  Is  not 
modified  by  the  fact  that  this  second  al- 
leged tort  was  committed  In  Cascadecoun- 
ty,  for  It  does  not  appear  that  It  was 
there  committed.  And,  if  delendant  has 
the  right  to  have  the  second  cause  of  ac- 
tion tried  in  Liewls  and  Clarke  county, 
plaintiff  cannot  abridge  this  right  by  join- 
ini;  Id  her  complnlnt  another  cause  of  ac> 
tlou,  (the  first  in  the  complaint,)  which 
might  bo  properly  construed  as  triable  in 
(Cascade  county.  This  iw>sltiou  Is  thor- 
oughty  and  satisfactorily  discussed  In  Ah 
Fong  V.  Sternes.  79  Cal.80.21  Pac.  Kep.381. 
See,  also.  Sayward  r.  Houghton,  82  Cal. 
628,  23  Pac.  Rep.  120. 

In  consideration  of  the  facts  l)er"re  the 
district  court,  we  are  of  opinion  that  de- 
fendant's demand  for  a  change  of  venue 
should  have  been  granted.  It  lias  been  so 
held  in  WllIiamH  v.  Keller,  0  Nev.  141,  and 
Watklns  r.  Degener,  63  Cal.  600.  Thestat- 
ntes  of  those  states  are  similar  to  section 
59,  except  that  the  last  sentence  Is  omitted. 
As  that  last  sentence  is  In  no  way  before 
ns  for  construction,  these  cases  last  cited 
are  in  point,  and  we  are  satisfied  with 
their  reasoning.  It  is  therefore  ordered 
that  the  order  appealed  from  be  reversed, 
and  the  case  Is  remanded  to  the  district 
court,  with  directions  to  make  an  order 
transferring  the  case  to  Lewis  and  Clarke 
cnonty. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 

(10  Mont.  326)  ■ 

KOHNBUBG  V.  BOABO  Cou'RS  OKEK  LODOEl 

County. 

(Supreme  Court  of  Montana.  Jan.  26, 1891.) 

COUNTIBS— ESTABLIBHHENT  OP  BonNDARIES— LIA- 
BILITIES. 

1.  Acts  Mont.  Feb.  8,  1889,  S  8,  providiDg  for 
tbe  eatablisbment  of  a  boundary  commlasioa,  aud 
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for  the  audltiog  of  the  expenses  of  a  survey  de- 
fining the  boundary  lines  between  oertain  coun- 
tiea,  authorizes  the  boundary  commission  to  as- 
certain the  expense,  and  to  certify  the  amount  to 
the  county  commissioners,  and,  when  so  ascer- 
tained und  certified,  the  county  commissioners 
have  no  power  to  review  the  action  of  the  bound- 
ary commission,  or  to  demand  from  the  sarveyor 
an  Itemized  bill  of  such  expenses. 

8.  Section  5  of  tbe  act  authorizes  thecommis' 
slon  to  employ  a  surveyor  and  necessary  assist- 
ants, and  the  county  is  liable  not  only  for  the 
wages  of  the  surveyor,  but  of  such  assistants  as 
he  may  employ. 

Appeal  from  district  court.  Deer  Lodge 
county;  David  M.  Dukfeb,  Judge. 

The  action  Is  by  the  plaintiff  as  survey- 
or, employed  nnder  the  provisions  of  the 
act  of  February  8, 1889.  (16th  Sess.  p.  a31.) 
That  act  provides  for  the  survey  of  tbe 
boundaries  between  the  countieb  of  Deer 
Lodge,  MlHsoula.  Silver  Bow,  and  Beaver- 
head: that  a  commissioner  shall  be  ap- 
pointed by  the  county  commissioners  o( 
each  county  Interested,  wlio  shall  constl* 
tute  the  boundary  commiisiou.  Their 
duties  are  specifically  defined.  The  sec- 
tions of  the  act  material  to  this  inquiry 
are:  "Sec.  5.  Tbat  the  said  commission- 
era  shall  be,  and  they  are  hereby,  author- 
ized and  empowered  to  employ  a  compe- 
tent surveyor  with  tbe  necessary  assist- 
ants, who  shall  be  paid  pro  ratu  by  the 
respective  counties  Interested,  by  war- 
rants drawn  on  the  contingent  fund  there- 
of."  "Sec.  8.  That  all  expenses  incurred 
under  the  provisions  of  tiiTs  actshall.be 
ascertained  by  thecommlssioners  appoint- 
ed under  the  provisions  of  section  one  of 
this  act,  and  by  them  certified  to  and  filed 
In  tbe  otUce  of  the  county  clerk  of  their  re- 
spective counties. "  There  is  a  stipulation 
In  the  record  as  to  what  was  the  evidence 
in  the  case,  and  from  that  and  the  plead- 
ings the  following  facts  appear:  That  tlie 
several  counties  duly  appointed  their  re- 
spective boundary  commissioners;  that 
the  commission  met  as  provided,  and 
marked  the  boundaries  as  contemplated 
by  the  net;  that  plaintiff  is  a  competent 
surveyor;  that  the  cimimlsslon  employed 
him  with  necessary  assistants  to  aid  In 
performing  the  duties  imposed  by  thecom- 
misslon ;  that  plaintiff  performed  said 
services;  that  said  boundary  commission 
had  a  full  and  complete  accounting  with 
the  plaintiff;  tbat,  on  said  accounting, 
there  was  found  to  foe  duo  plaintiff  from 
the  county  of  Deer  Lodge,  as  the  one- 
fourth  of  the  value  of  the  whole  services, 
the  sum  of  fl,826.44;  that  the  boundary 
commissioners  ascertained  that  said 
amount  was  due  to* plaintiff  from  Deer 
Lodge  county,  und  certified  the  same,  and 
filed  said  certificate  In  the  ofllce  of  the 
county  clerk  of  said  county.  Two  certifi- 
cates seem  to  have  been  filed,  one  a  certifi- 
cate of  the  amount  due  plaintiff  from 
Deer  Lodge  county  alone,  $1,826.44,  and 
stating  tlmt  the  sum  bad  been  carefully 
Computed.  The  other  certificate  gave  the 
total  due  from  the  four  counties,  aud  pre- 
sented It  in  four  items  as  follows:  Sur- 
veyors' wages,  board  of  men,  man  waged, 
¥5,372;  for  general  expenses,  transporta- 
tion, and  fitting  out,  $1.6-33.75;  lor  office 
work,  field-notes,  und  survey,  $300.  The 
plaintiff  demanded  from  the  '^ommisslun- 
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era  of  Deer  Lodge  county  that  this  sum  so 
certified  be  paid,  nblch  was  refused.  The 
said  comraisaioQere  demanded  from  plain- 
tiff an  Jtemlxed  bill  for  bis  services,  wblch 
was  refused.  The  platntlff,  on  the  trial  in 
the  district  court,  recovered  Jndgment  for 
the  full  amount  of  bis  claim,  interest,  and 
costs.  The  county  appeals.  Section  762, 
Gen.  Laws,  (Comp.  St.)  provides:  "No 
account  shall  be  allowed  by  the  board  of 
county  commissioners  unless  the  same 
shall  be  made  out  In  separate  Items,  and 
the  nature  of  each  item  be  stated ;  nor  un- 
less the  same  be  verified  by  affidavit, 
showinK  that  tlie  said  account  la  Just  and 
wholly  unpaid ;  and  if  the  same  befor  offi- 
cial servICM.for  which  no  specified  fees  are 
fixed  by  law,  tbe  time  actually  and  nec- 
essarily devoted  to  such  service  shall 'be 
stated;  but  nothing  In  this  section  shall 
prevent  such  board  from  disallowing  an^ 
account  In  whole  or  In  part,  when  so  ren- 
dered and  certified."  Thedefendant  coun- 
ty resists  payment  on  two  grounds:  (1) 
That  they  -are  not  bound  to  pay  on  tbe 
certificate  of  the  boundary  commission, 
but  may  require,  under  the  provisions  of 
said  section  762,  an  Itemized  bill  of  tbe 
wrvicee.  before  they  are  liable  to  pay.  (2) 
That  plaintiff  sues  not  only  tor  bis  per- 
sonal services,  but  for  those  of  his  assist- 
nnts,  and  the  expenses  of  the  commission, 
except  the  commlsi^oners' /iftr<f/ejD  com- 
[lensation. 

\V.  S.  Shaw,  Co.  Atty.,  and  Roblnaoa  & 
Stupleton,  for  appellant.  ForbisdtForbia, 
for  respondoit. 

DeWitt,  J.,  (aftftr  atatiag"  the  facts  as 
above.)  It  is  undoubtedly  the  law  that 
in  accordance  with  the  provisions  of  sec- 
tion 702.  Gen.  I^ws,  it  is  tbe  duty  of  the 
commissioners  of  a  county  to  require  an 
account  to  be  made  In  items,  before  they 
allow  It;  but  the  law  making  this  require- 
ment emanated  from  the  legislature,  and 
nut  from  the  constitution.  The  same  au- 
thority, viz.,  the  legislature,  which  provid- 
ed a  method  to  be  followed  in  allowing 
occnuiita  generally  against  a  county,  bad 
power  to  provide  a  different  method  for 
certifying  and  allowing  a  particular  ac- 
count. This  power  they  exercised  In  un- 
equivocal terms.  In  sectlim  8.  Act  Feb.  8, 
l8St).  The  account  of  plaintiff  was  to  be 
BHcertained  and  certified  by  a  board  spe- 
cially provided  for  the  pnrpoBe, — tbe 
board  of  boundary  comuiiBKiuners.  Sec- 
tion 7U2  was  not  repealed.  No  one  pre- 
tends that  It  was.  But  the  one  subject  of 
the  account  In  question  was  taken  out  ot 
Its  operation,  and  ^Iven  to  another  board. 
That  board  had  authority  and  Jurisdic- 
tion in  its  special  mutter,  from  the  same 
high  source,  as  does  tbe  board  of  coun- 
ty coramissionera  generally.  When  the 
boundary  commiaslun  had  acted  within 
Its  powers,  as  it  did,  and  In  the  absence  of 
fraud,  collusion,  or  bad  faith,  the  hoard 
of  county  commissioners  had  no  province 
in  the  premises  but  to  pay  the  account  as 
certified  by  the  proper  authority.  The  re- 
alHtunee  of  the  county  defendant  Is  beyond 
our  understanding. 

The  Hf^und  ground  of  defense  by  the  ap- 
pellant seems  equally  untenable.  The 
boundary  commission  were  empowered 


to  employ  a  "  competent  surveyor,  with  aec- 
essary  assistants. "  The  office  of  the  cob>- 
mission  was  to  make  a  survey.  Necessa- 
rily, the  only  expenses  ot  thecommlsfdoa 
(outside  of  the  commissioners*  per  dleui, 
which  is  provided  f(»r  In  another  Mctlon 
ot  tbe  act)  would  be  lor  a  survey.  The 
reasonable  construction  of  the  act  Is  that 
the  commission  should  employ  a  surveyor 
with  his  own  eQuIpmenc.lnstruments.and 
assistants.  It  would  bean  unnatural  con- 
struction of  the  act  to  bold  that  the  com- 
mission shonid  employ  a  survey  or  separate- 
ly, and  then  hire  aaslstants.  and  buy  and 
rent  Instroments,  tools,  and  equipments. 
These  accessories  are  all  found  with  a  snr* 
veyor,  as  part  ot  implements  of  his  craft. 
They  belong  with  him  as  naturally  as  tbe 
too^  of  the  carpenter  or  the  library  of  the 
lawyer.  The  commission  properly  em- 
ployed the  surveyor,  and  be  provided  his 
own  ordinary  means  ot  execntinfc  bis 
work,  and  pnt  In  his  whole  account  for 
the  service  to  the  a.udlting  board  provid-. 
ed  by  law,  and  It  successfully  passed  tbe 
careful  scrutiny  ot  that  board,  the  mem- 
bers ot  which  had  been  chosen,  aud  their 
capacity  and  Integrity  approved,  by  the 
boards  ot  commissioners  ot  tbe  counties 
Interested.  Tbe  contention  of  tbe  appe- 
lant seems  tobewltbout  substantial  mer- 
it. The  Judgment  of  tbe  iMstrict  court  Is 
affirmed. 

Blakb,  C  J.,  and  Habwood,  J.,  eoncnr. 


(10  Moot.  310) 

BARnEH,  County  Treasurer,  t.  Montaha 
Cluv. 

(iSupreme  Court    lionUmeu  Jsa.  98,  189L) 
iKTOXiCATiKO  LiQnoBS—LtosHBS  — Social  Clubs. 

A  social  club,  not  organized  for  the  purpose 
of  evadinir  tbe  liquor  laws,  but  which  furnishes 
its  members  with  llqnorsaiicl  refreshments,  witta- 
oat  profit  to  itself,  &  not  engaged  In  the  sale  of 
intoxicating  llquorby  retail,  within  tbe  meaning 
of  St.  Mont  (15th ^z.  Bess.)  74,  which  imposes  a 
license  tax  on  all  persons  who  deal  in,  sell,  or 
dispose  of  intoxicattntr  liquors  by  retail. 

Appeal  from  district  court.  Lewis  and 
Carke  county;  Qbobqb  R.  Milbdbn, 
Judge. 

Ba£b  A  Back,  for  appellant.  Bvari  J. 
Baakell,  Att J.  Gen.,  and  a  B.  JVb/oii,  Co. 
Atty.,  for  respondent. 

Blake,  C.  J.  This  Is  an  appeal  from  a 
Judgment  which  was  entered  against  the 
Montana  Club  for  the  recovery  of  a  license 
tax,  under  the  following  statute:  "All 
persons  who  deal.  In,  sell,  or  dispose  of. 
directly  or  indirectly,  any  spirituous,  alco- 
holic, vinous,  or  malt  liquors,  in  any 
quantity  Icsr  than  one  quart,  shall,  before 
tbe  transaction  of  such  business,  obtain  a 
license  for  which  he  or  they  shall  pay  as 
follows. "  St.  (15thEx.  Ses8.)74.  TheMon- 
tana  Club  was  Incorporated  under  the 
laws  of  the  territory,  and  the  articles  con- 
tain the  following  certificate:  "The  par- 
ticutar  business  or  objects  for  which  the 
asKOclntion  Is  formed  are  as  follu  ws.  to- 
wit:  For  literary,  educational,  and  social 
purposes,  and  tor  mutual  Improvement 
and  benefit,  and  to  maintain  In  the  hald 
city  of  Helena,  in  said  county  and  terri- 
tory, apartments  fitted  with  tlie  proper 
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fixtures,  and  fornlshed  with  the  proper 
furniture  and  appurtenances,  to  be  uned 
for  said  purposen  by  oureelves,  and  our 
associates  nnd  succeatiors,  and  to  do  each 
and  every  other  act  and  thing  necessary 
and  convenient  for  the  maintenance  and 
perpetuation  of  a  social  club  In  said  city 
of  Helena. "  The  articles  bear  the  date  of 
March  28.1885.  The  transcript  contidns 
an  admission  Inthese  words:  ^Itwas  also 
admitted  by  the  coaosel  tor  the  state  that 
the  membership  Is  about  22f>;  that  mem- 
bers pay  tfaefr  annual  dues,  In  the  case  of 
resident  members  $40  a  year,  and  in  caue 
of  non-resident  members  f  20  a  year,  and 
an  Initiation  fee  of  flOO;  that  the  club 
pays  a  rental  for  Its  rooms  of  flOO  a 
month,  and  It  employe  a  steward  at  a  sal- 
ary of  flOO  a  mouth ;  employs  a  bar-heep- 
er,  a  man  who  takes  charge  of  what  is 
called  the  'bar'  of  the  club,  at  flOO  a 
month,  and  three  other  emploj'es,  at  sal- 
aries of  about  |75  a  month  each,"  It  Is 
also  conceded  byconnKel  that  the  club  has 
a  library  and  masaxlnea  and  newspapers 
for  the  use  of  the  roembera ;  that  persons 
who  do  not  reside  In  the  city  of  Helena 
can  be  admitted  to  the  privileges  of  the 
corporation  forthe  period  of  10  days  upon 
the  receipt  of  a  card  from  a  member;  that 
the  iDvlted  guests  and  members  can  ob- 
tain at  the  bar  of  the  club  all  the  liquors 
which  are  mentioned  In  the  statute  supra, 
upon  a  compliance  with  thernles;  and  the 
member  who  Introduces  a  visitor  Is  re- 
sponsible for  the  indebtedness  which  may 
be  Incurred  thereby,  although  the  latter  Is 
pi-lmarily  liable.  It  is  further  shown  that 
the  daily  receipts  from  the  disposal  of  the 
liquors  by  the  club  amounted  to  f40.  The 
following  among  other  findings  were 
made  by  the  court  below:  "That  on  the 
1st  day  of  April,  A.  D.  1890,  at  Helena, 
said  county  and  state,  the  defendant  cor- 
poration, through  its  agents,  did  sell  and 
dispose  of  spirituous,  vinous,  and  malt 
liquors  in  quantities  less  than  a  quart  to 
Its  members,  permanent  and  temporary, 
and  continues  so  to  do,  and  has  made 
sales  of  Hqnors  as  aforesaid  to  persons 
from  abroad,  who  according  to  the  rules' 
of  the  club  had  secnred  a  temporary  or 
provisional  membership;  «  •  »  that 
the  liquors  disposed  of  by  said  defend- 
ant corporation  were  the  property  of  said 
corporation,  and  were  purchased  by  said 
coriioratiOB  with  corpora tefands ;  •  •  • 
that  said  Ifqaors  were  disposed  of  at  a 
profit  by  said  club."  The  conclusions  of 
law  were  8tnte<l  as  follows:  "(1)  That 
thedisposnl  of  liquors  by  the  club  to  its 
members,  permanent  and  temporary,  con- 
stitutes a  sale  of  said  liquors;  (2)  thatthe 
sale  of  liquors  by  the  club  to  its  members 
constitutes  a  business,  for  the  carrying  on 
of  which  the  club  Is  liable  tor  the  payment 
of  a  license. "  The  fonrth  speclflcatlon  of 
errorf?  Is  that  "there  is  no  evidence  to 
Hhow,  or  to  Justify  the  finding  of  fact  by 
thp  court,  that  the  defendant  has  ever  dis- 
posed of  liquors  of  any  kind  at  a  profit." 
An  examination  of  the  testimony  compels 
us  to  sustain  this  proposition.  Four  wlt- 
jipfses  wei-e  called  for  the  state,  and  testt- 
fietl  upon  this  point.  Three  of  them  were 
officers  of  the  club,  and  stated  positively 
that  there  was  no  profit  In  the  sales  uf  the 


liquors  at  the  bar,  and  that  a  committee 
adjusted  the  prices  tor  the  sole  purpose  of 
paying  the  expenses  thereof.  Including  the 
purchases.  Another  person  testified :  "Of 
my  own  personal  knowledge,  I  don't 
know  of  any  profit  made  thereto-day." 
The  foregoing  flndiuK  must  be  set  aside 
and  disregarded  In  reviewing  the  legal 
Questions  which  are  before  us. 

The  authorities  which  discuss  the  prob- 
lems to  be  solved  in  this  case  cannot  be 
reconciled.  Some  of  the  decisions  which 
have  been  cited  relate  to  associations  that 
have  been  organixed  for  the  purpose  of 
evading  and  violating  the  law  restraining 
the  sale  of  intoxicating  liquors.  They  are 
inapplicable  to  the  present  Inquiry,  for  no 
charge  of  this  nature  has  been  uttered 
against  the  appellant.  Such  Is  State  v. 
.Mercer,  3-  Iowa,  405.  In  the  opinion  of 
the  court,  Mr.  Justice  Beck  referred  to  the 
articles  of  association  of  the  "  Wlnterset 
Social  Club,"  and  said:  "They  appear  by 
the  statement  of  counsel  to  have  been 
nothing  more  than  the  foundation  of  an 
organlzatioD.  the  object  and  Intent  of 
which  was  to  evade  the  law  for  the  sup- 
pression of  In  tern  perance, — a  ra  ther  cl  u  ni  ay 
device  by  which  the  defendant  and  the 
members  of  the  '  Social  Club  '  hoped  to  de- 
feat that  law,  and  establish  a  place  of  re- 
sort where  they  could  be  supplied  with 
Intoxicating  liquors  for  unlawful  use. 
The  fact  that,  under  the  arrangement  of 
selling  tickets,  the  members  of  the  club 
became  Che  owners  of  the  liquors  to  the 
extent  of  the  money  paid,  does  not  make 
the  sale  of  the  liquors  In  that  way  law- 
ful." The  statute  which  was  Interpreted 
by  the  court  formed  a  |>art  of  what  Is 
generally  designated  as  a  "prohibitory 
liquor  law,"  and  did  not  relate  to  any 
system  of  taxation.  The  case  of  Mar- 
mont  V.  State.  48  Ind.  21,  belongs  to  the 
same  class,  and  the  opinion  saysthat*' the 
appellant  was  indicted,  trifd.and  convict- 
ed in  the  court  below  for  selling  intoxicat- 
ing liquors  on  Sunday,  and  permitting 
them  to  be  drunk  upon  the  premises." 
Chief  Justice  Buseirk  In  the  opinion  gives 
nt  length  the  statement  of  tacts  concern- 
ing the  "Modock  Club,"  and  proceeds: 
"It  is  agreed  that  each  member,  upon  his 
Initiation,  paid  fifty  cents,  and  thereafter 
a  monthly  assessment  of  ten  cents,  to 
form  the  basis  of  a  fund  for  the  payment 
of  expenses  and  reliefs  of  the  society ;  and 
that  the  money  received  for  each  glass  of 
beer  drawn  for  and  used  by  a  member  of 
said  association  goes  into  the  society's 
treasury,  to  keep  up  its  funds  for  payment 
uf  expenses,  procuring  refreshments,  and 
for  reliefs;  which  expenses  are  for  fuel, 
rents  of  hall,  newspapers,  the  beer  used, 
and  the  donatious  or  reliefs  payable  to  each 
member  of  said  association,  who,  from 
sickness  or  other  mishaps,  may  require 
assistance;  and  a  standing  committee 
from  the  members  of  said  society  Is  ap- 
pointed to  see  after  and  inquire  into  and 
direct  the  payment  of  necessary  reliefs  In 
ail  such  cases  •  •  *  When  the  society 
appointed  the  appellant  its  agent  forthe 
sale  of  Its  beer  to  the  members  of  the  asso- 
ciation. It  consented  that  each  member 
might  become  the  owner  of  such  portion 
of  the  partnership  property  as  he  might 
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be  williDg  to  pay  for,  and  appropriate  it 
to  htB  individual  use.  If  the  transaetloQ 
set  out  in  tbe  agreed  statement  of  facta  be 
not  an  evasion  and  violation  of  the  law, 
then  a  number  ol  personn  may  do  that 
lawfully  which  If  done  by  one  person 
would  be  unlawful.  It  would  be  a  re- 
proach to  the  law  and  its  administration 
ft  a  combinatiuu  of  persons  could,  by  such 
an  arrangement,  evade  the  law  and 
tliwart  the  legislative  will."  To  the  same 
effect  are  Rickartv.  People, 79  111.85;  State 
v.  Horacek,41  Kan.  87,  21  Pac.  Kep.  204; 
State  V.  Lockyenr.  95  N.  C.  633.  It  should 
be  observed  that  these  citations  snpport 
the  contention  of  the  respondent  that  tbe 
transaction  which  is  described  In  the  case 
at  bar  possessed  the  elements  of  a  sale. 
It  tnuHt  be  further  admitted  that  the  fol- 
lowinp  authorities  are  directly  in  point, 
and  uphold  the  ruling  of  the  court  below: 
V,  S.  v.  Wlttlg,  2  Low.  466;  Martin  v. 
State,  59  Ala.  34;  People  t.  Andrews,  116  N. 
Y.  427.  22  N.  E.  Rep.  358;  People  v.  Soule, 
74  Mich.  250,41  N.  W.  Rep.  90S;  Chesapeake 
Club  v.  State.  63  Md.  446;  State  v.  Essex 
Club,  (N.J.)  20  Atl.  Rep.  769.  They  assert, 
generally  .that  the  property  which  belonged 
to  the  corporation  ur  club  has  been  trans- 
ferred for  a  valuable  consideration  to  per- 
sons who  have  received  It;  that  the  inten- 
tion or  good  faith  of  tbe  members  who 
authorized  such  acts  is  immaterial;  and 
that  the  law  contemplates  thatthe  license 
shall  be  paid  fur  tbe  disposal  of  liquors  In 
this  manner.  Tbe  opinions  in  some  of 
these  cases  are  elaborate  essays  upon  the 
question  under  consideration,  and  their 
conclusions  have  been  fairiy  annonnced. 
We  do  not  deny  their  weight,  and  will 
not  attempt  to  refute  the  reasons  upon 
which  tbey  are  founded,  and  will  go  fur- 
ther, and  say  that  the  controversy  is  sur- 
rounded by  uncertainty. 

There  are,  however,  well-considered  cases 
in  which  a  contrary  view  baa  been  ex- 
pressed. Graff  V.  Evans.  8  Q.  B.  lAv.  373; 
Tennessee  Club  v.  Dwyer,  11  Lea,  452; 
Seini  V.  State,  55  Md.  566;  <'om.  v.  Smith. 
Iti2  Mass.  144;  Com.  v.  Fomphret,  137 
Mass.  .">6+;  Com.  v.  Ewig,  145  Mass.  119,  13 
N.  E.  Rep.  3Cr».  In  GraH  v.  Evans,  supra, 
Mr.  Justice  Fiki.d  said :  "In  construing 
a  statute  like  the  present,  by  which  a  pen- 
alty is  imposed,  we  must  look  strictly  at 
the  language  In  order  to  see  whether  the 
person  against  whom  the  penalty  issought 
to  be  enforced  has  committed  an  offense 
within  the  section.  It  is  not  disputed 
that  the  club  waHbonatirJea  club.  *  *  • 
I  tbink  the  true  construction  of  tbe  rules 
is  that  the  members  were  the  Joint  owners 
of  tbe  general  property  in  all  tbe  goods  of 
the  clul),  and  that  the  trustees  were  their 
agents  with  respect  to  the  general  proper- 
ty in  tbe  goods,  although  they  had  other 
agents  with  respect  to  special  properties 
in  some  of  the  goods.  1  am  unable  to  fol- 
low tbe  reasoning  of  the  learned  magis- 
trate ih  saying  that  the  question  depends 
on  whether  or  not  a  profit  was  made  up- 
on the  sale  of  the  liquors.  •  •  •  The 
section  must  be  construed  by  looking  at 
the  language  used,  and  taking  a  large 
view  of  tbe  object  of  tbe  legislation.  Tbe 
legislature  have  come  to  the  conclusion 
that  It  is  unadvisable  that  intoxicating 


liquors  should  be  sold  anywhere  without 
a  license.  The  enactment  is  limited  to 
'sales'  of  intoxicating  liquors,  and  only 
seems  aimed  at  sales  by  retail  traders,  be- 
cause the  wholesale  trader  is  not  touched. 
The  question  here  Is,  did  Graff,  the  man- 
ager, who  supplied  the  liquors  to  Foster, 
effect  a 'sale' by  retail?  I  think  not.  I 
think  Foster  was  an  owner  of  the  proper- 
ty, together  with  all  tlie  other  members 
of  the  club.  Any  member  was  entitled  to 
obtain  the  goods  on  payment  of  the  price. 
A  sale  involves  the  element  of  a  bargain. 
There  was  no  bargain  here,  nor  any  con- 
tract with  Graff  with  respect  to  the  goods. 
Foster  was  acting  upon  his  rights  as  a 
member  of  the  club,  not  by  reason  of  any 
new  contract,  but  under  his  old  contract 
of  association  by  which  be  subscribed  a 
sum  to  the  funds  of  tbe  clutj,  and  became 
entitled  to  have  ale  and  whisky  sup- 
plied to  him  as  a  member  at  a  certain 
price.  *  *  *  There  was  no  contract  be- 
tween two  persons,  because  Foster  was 
vendor  as  well  as  buyer.  •  •  •  i  think 
it  was  a  transfer  of  a  special  property  In 
tbe  goods  to  Foster,  which  was  not  a 
sale,  within  the  meaning  of  the  section." 
Mr.  Justice  HdnnmsTON  concurred,  and 
said:  "It  seems  to  me  clear  that  Foster 
had  a  property,  or  at  least  an  interest,  In 
tbe  goods  which  went  transferred  to  talm. 
Mr.  mil  rightly  designated  that  interestas 
a  one  eleven-hundredth  share.  Foster,  on 
pn.vment,  got  from  the  bar-man  who  served 
him  tbe  interest  of  tbe  other  1099  meiubers, 
who  thereby  transferred  their  interest  to 
him.  There  was  no  transfer  of  the  general 
or  absolute  property  in  the  goods  to  Fos- 
ter, but  a  transfer  of  a  special  Interest. 
That,  in  my  view,  was  the  result  of  tlie 
transaction.  I  cannot  think  it  was  a  sale 
of  intoxicating  liquors  by  retail." 

In  Selm  v.  State,  supra.  Chief  Justice 
Babtol  for  tbe  court  said :  "  It  will  be  ob- 
served that  the  license  laws,  (Code, 
art.  57,)  which  forbid  tbe  sale  or  barter  of 
splrltnons  or  fermented  liquors  without  a 
license,  have  never  been  coDStrut>d  as  ap- 
plicable to  social  clubs,  of  which  there  are 
several  in  Baltimore  city,  where  liquors 
are  procured  for  the  use  of  the  members, 
and  are  furnished  to  them  in  the  manner 
described  In  the  present  case;  and  we 
think  it  very  clear  that  no  license  Is  re- 
quired,  for  the  reason  that  such  a  trans- 
action is  not  a  sale,  within  jiie  meaning 
i>f  tbe  license  laws.  And,  t^ra  parity  of 
reason,  we  conclude  that  tbe  members  of 
Bucb  associations  as  the  Concordia  is  ad- 
mitted to  be,  who  obtain  refreshments  and 
liquors  at  tbe  club  bypaying  intothecom- 
mon  fund  the  price  fixed  by  tbe  regulation 
of  the  society,  cannot  be  said  In  any  sense 
to  buy  them  from  the  corporation,  nor 
can  the  corporation  be  said  to  sell  them 
to  tbe  members,  within  tbe  meaning  of  the 
act  ol  1S66.  *  •  •  Tlie  society  is  not  an 
ordinary  corporation,  but  a  voluntary  as- 
sociation or  club  united  for  social  pur- 
poses. Each  member  must  be  elected,  and 
each  is  Joint  owner  of  the  property  and 
assets,  and  entitled  to  tbe  privileges  of  tbe 
society  as  long  as  be  remains  a  member. 
Among  these  privileges  is  that  of  partak- 
ing ot  tbe  provisions  and  refreshments 
provided  tor  the  use  of  the  members. 
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These  are  uot  sold  to  blm  by  ttae  corpora- 
tUin.butfurnlHhed  to  him  by  the  steward, 
Dpou  his  paying  into  the  commoD  tund 
what  la  equivalent  to  the  cost  of  the  ar- 
ticle furnished,  and  what  is  so  paid  la  ex- 
pended in  keeping  up  the  supply  (or  the 
use  ut  the  meinbers.  Such  a  tranaaetioD 
is  not  u  bai^aln  or  sale  In  the  way  of 
trade,  aud  therefore  not  within  the  pur- 
rlew  or  meaning  of  the  act  of  1866. "  In 
(.lieeapeake  Club  v.  State,  supra,  the  doe- 
trine  of  Selm  V.  State,  Hupra.  was  recog- 
nized, but  held  luappltcable,  and  tbe  court 
said:  "The  language  of  the  Sunday  la w 
of  1S66,  under  which  the  case  of  Seim  v. 
State  wan  decided,  la  altogether  diflereot 
from  that  of  the  act  ofl882.  c.  113;  and 
tbe  decision  in  that  case  would  seem  to 
have  been  in  the  mind  of  the  framers  of 
the  act  of  1882,  c.  112,  for  by  the  latter  act 
terms  are  employed  more  comprehensive, 
especially  tbuse  making  the  act  applicable 
tu  aasoclattons  and  corporations,  than  are 
to  be  found  la  the  Sunday  law  of  1866."  A 
comparison  of  the  statutes  ot  the  state 
of  Maryland,  which  are  referred  to  in  Seim 
V.  Stale,  Bupra,  and  Chesapeake  Club  v. 
State,  supra,  illustrateH  clearly  the  dis- 
tinctions which  have  been  pointed  out. 
In  the  first  case,  tbe  court  construed  an 
act  providing  that  "no  person  la  this  state 
fltaall  sell,  dispose  of,  barter,  or.  It  a  deal- 
er in  any  one  or  more  of  the  articles  ot 
merchandise  In  this  section  mentioned, 
shall  give  away,  on  the  Sabbatb  day, 

*  *  •  any  *  »  «  spirituous  or  fer- 
mented liquors.  *  •  *"  In  tbe  last  case 
the  court  Interpreted  a  statuteembodying 
these  clauReij:  "If  any  person  ur  persons, 
house,  company,  corporation,  or  associa- 
tion, or  body  corporate,  shall  sell,  direct- 
ly orind1recldy,at  any  place,  or  give  away 
at  his.  her,  their,  or  its  place  of  business, 
any   snirituous    or    fermented  liquors. 

*  *  *"  And, "in  case  of  any  violation  of 
any  provision  of  this  act  by  any  company, 
corporation,  or  association,  each  or  any 
member  of  such  company,  corporation,  or 
association  shall  be  liable,  and  shall  suffer 
imprisonment.  »  *  In  People  v.Soule, 
supra,  this  statute  was  under  conitidera- 
tion :  "Ail  saloons,  restaurants,  bars  iu 
taverns  or  elsewhere,  and  all  other  places, 
except  drug-stores,  where  any  of  the 
liquors  mentioned  in  this  act  are  sold  or 
kept  for  sale.  *  *  *"  In  Com.  v.  Pom- 
phret.sQpra,  the  court  cites  Com.  v.  Smith, 
supra,  and  the  statutes  in  force  when  the 
decision  was  made,  and  Mr.  Justice  Field 
says  In  the  opinion:  "Nothing  is  con- 
tained In  this  act,  or  In  any  subsequent 
acts,  which,  in  terms,  relattjs  to  clubs,  un- 
til the  statute  of  1881,  c.  226,  was  passed. 

*  *  *  The  intention  of  this  statute, 
however,  plainly  Is  to  distinguish  between 
clubs  in  those  cltieu  and  towns  whose  in- 
habitants vote  tu  grant  licensee,  and  clubs 
In  those  whose  inhabitants  vote  not  to 
grant  licenses,  and  unlicensed  clubs  In  the 
former  cities  and  towns  are  left  to  bedealt 
with  under  otiier  statutes."  The  statute 
of  1S81.  which  Is  mentioned  in  tbe  opinion, 
nses  this  language:  "In  any  city  or  town 
in  which  the  inhabitants  vote  *  *  » 
that  licenses  shall  not  be  granted,  all 
buildings  or  places  therein  used  by  clubs 
for  the  purpose  of  selling,  distributing,  or 


dispensing  intoxicating  liquor  to  their 
members  or  others  shall  be  deemed  com- 
mon nuisances;  and  whoever  keeps  or 
maintains,  or  assists  in  keeping  or  main- 
taining, such  a  common  nuisance  shall  be 
punished.  •  *  •*  The  court  In  Com.  v. 
Fompfaret,  supra,  stated:  "It  must  be  as- 
sumed that  the  decision  In  Com.  v.  Smith 
was  known  to  the  legislature  at  the  time 
the  existing  statutes  were  passed.  The 
inference  is  tliat  the  legislature  intended 
that  unlicensed  clubs  in  cities  and  town», 
whose  inhabitants  vote  to  grant  licenses, 
must  be*dealt  with  according  to  the  (*on- 
Btructlon  given  by  this  court  to  statutory 
provisions  similar  to  those  In  existing 
statutes  prohibiting  tbe  sale,  or  exposing 
or  keeping  for  sale,  of  Intoxicating 
liquoi's. "  The  amendments  which  have 
been  incorporated  In  the  laws  concerning 
licenses  are  instructive.  The  Kevlsed  Stat- 
utes provided  lor  the  payment  of  certain 
sums  by  "any  person  or  persons  who 
shall  keep  any  house,  or  saloon,  or  room 
where  any  banking  game,  or  other  game 
of  chance,  is  dealt  or  played  for  money. 
*  •  Rev.  St.  div.  5,  §  805.  This  sec- 
tion was  amended  to  read:  "Any  person 
or  persons,  or  association  of  persons,  who 
ahaii  keep  any  house  or  saloon,  or  room 
or  club-rooms,  where  any  bunking  game 
or  other  game  of  chance  Is  dealt  or  played 
for  money.  •  •  St.  (18tb  Ex.  Sess.) 
47.  The  last  provision,  and  tbe  act  under 
which  Judgment  was  entered  against  tbe 
appellant,  are  found  in  Comp.  St.  div.  5, 
§§  1346, 1350.  In  1887  these  sections  were 
amended  Insome  respeets.but  tbe  peculiar 
phraseologv  which  has  been  speclflud  was 
retained.  St.  (15th  Ex.  Sess.)  74,  7fi.  Tbe 
decialons  Involving  the  liability  of  the  ap- 
pellant to  pay  the  license  under  oar  stat- 
ute are  contradictory,  but  a  slight  modifi- 
cation by  the  Itrgislotive  power  would  de- 
cide plainly  and  Snully  the  question. 
There  Is  no  room  for  construing  the  act 
relating  to  gambling  games.  When  these 
distinctions  are  so  carefully  preserved  It  la 
a  reasonable  Inference  that  tbe  legislature 
did  not  designate  the  business  of  the  ap- 
pellantin  framingthe  lawdellnlnglicens^. 
The  court  below  erred  in  its  findings  and 
conclusions  that  the  Montana  Club  at  the 
times  set  forth  in  the  conipluint  made 
sales  of  intoxicating  liquors.  This  court 
cannot  review  the  evidence  in  the  tran- 
script, and  find  the  facts,  and  order  Judg- 
ment to  be  entered  accordingly.  Barkley 
v.  Tieleke,  2  Mont.  435;  Chuniasero  v. 
Vial,  3  Mont.  376.  It  is  therefore  ordered 
and'  adjudged  that  tbe  Judgment  be  re- 
versed, with  costs,  and  that  the  order 
overruling  the  motion  for  a  new  trial  be 
reversed,  and  that  tbe  cause  be  remanded 
for  a  new  trial. 

Harwood  an$  Dtc  Witt,  JJ.,  concur. 


(10.  Hont.  369) 

Statb  ex  re/.  Bbobman  t.  Napton. 
(Supreme  Cowrt  of  Movvtama.   Feb.  3,  1891.) 
PiOTiTtoca  Appeal — Dismiss ai.. 
Where  an  appeal  is  taken  from  an  order  in 
Em  action  for  a  writ  of  mandamufi.  and  subse- 
quently the  appellant  obeys  the  order  of  the  dis- 
trict court,  Vae  Bupreme  court  will  not  take  lu 
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risdlction  of  the  case,  and  the  appeal  wlU  be  dla- 
missed  as  flotltioos. 

Appeal  from  district  court.  Deer  Lodge 
cuuDty;  D.  M.  Durfee,  Judge. 

W.  S.  Shaw,  Co.  Atty.,  and  Heari  J. 
HaakeU,  Atty.  Gen.,  for  appelant.  Co/e 
^  Wbitebittt  for  respondent. 

Db  Witt,  J.  The  relator  applied  to  the 
third  district  court  for  a  writ  of  wAndar 
mu8  rpqulrln?  the  appellant,  Napton, 
clerk  of  the  district  court,  to  Issue  to  re- 
lator a  certificate  of  his  mllease  and  at- 
tendance as  a  trial  Juror  at  tliat  court. 
Thft  district  court  urdered  the  writ  to  Is- 
sue. The  clerk  appeals.  But  counsel  in- 
form this  court  that  the  clerk  has  obeyed 
the  writ  of  the  district  court,  and  Issued 
the  certificate;  that  the  decision  of  this 
Courtis  not  expected  to  atfect  this  case; 
but  that  this  appeal  is  taken  only  for  the 
purpose  of  having  this  court  establish  a 
rule  for  the  grovernment  of  the  appellant 
in  the  future.  A  Judffment  of  any  kind 
from  this  court  would  presmt  a  pecaliar 
result.  An  affirmance  would  be  to  direct 
the  district  court  to  Issue  a  writ,  which 
that  court  has  already  Issued,  and  which 
has  been  obeyed.  A  reversal  would  be  to 
say  to  the  lower  court:  "You  maynot  or- 
der the  clerk  to  do  that  which  he  has 
already  fully  performed."  It  is  apparent 
that  there  is  no  controversy  before  us. 
The  case  Is  flctltJous.  We  are  of  the  opin- 
ion thiit  it  Is  not  a  sate  precedent  to  de- 
part from  the  rule  that  courts  will  hear 
onlyKi^nuine  controversies,  and  will  not 
tender  advice  upon  matters  not  in  litiga- 
tion. For  the  reasons  stated  we  decline 
tu  take  Jurisdiction  of  the  appeal. 

Blake.  C.  J.,  and  Harwood,  J.,  concur. 


00  Mont,  no)   

Statk  ex  rcl.  Boot  et  al.  v.  McHattoh. 

(Suprmne  Court  of  MonUma.  Feb.  7, 1801.) 
Twrrr  Jukt— Hodb  or  Drawing. 
Const  Mont,  art  8,  %  17,  provides  that  the 
district  court  in  each  coon^  which  is  a  Judicial 
district  by  Itself  shall  "always  be  open"  for  the 
ttransaotiOQ  of  business,  and  Uiat  in  each  district 
where  two  or  moro  couoUes  are  united  the  judges 
of  such  district  shall  "fix  the  term  of  court." 
BeUL  that  the  constitution  does  not  annul  St. 
Mont.  16th  Ses8.  166,  ^viding  that  it  shaU  be 
the  duty  of  the  Judge  of  the  district  court,  **at 
each  regular  term,"  to  appoint  Jnry  commis- 
sioners. The  act  applies  to  district  courts  which 
are  In  session  oontlouously,  as  well  as  to  those 
having  regular  appointed  terms. 

Application  for  writs  of  prohibition  and 
maadamus. 

Toole  &  Wallace,  McCoanell  &  Clayberg, 
Nathaolel  Mylers,eLa6  Robert  O.  Ingersoll, 
for  petitioners. 

Blake,  C.  J.  This  Is  an  application  to 
this  court  upon  the  part  of  Henry  A.  Root 
and  Maria  Cnramlngs  for  a  peremptory 
writ  of  mandate  to  compel  the  Judge  of 
the  district  court  of  the  second  Judicial  dis- 
trict of  the  state,  In  and  for  the  county  of 
Sliver  Bow,  to  appoint  three  persons  to 
serve  as  a  commission  in  selecting  a  petit 
Jury.  The  same  parties  have  also  filed  an 
application  Tor  a  peremptory  writ  of  pro- 
liiblclon  to  command  the  said  Judge  to  de- 


sist and  refrain  from  any  further  proceed- 
ings In  the  matter  of  the  probate  of  a  cer^ 
tain  Instrument  purporting  to  t>e  the  last 
will  and  testament  of  Andrew  J.  Davts, 
deceased,  until  otherwise  ordered  by  tills 
court.  The  affidavits  of  the  relators  em- 
brace.  In  substance,  the  same  allegations, 
and  the  returns  of  the  respondent  are  sim- 
ilar, so  that  a  determination  of  the  issues 
in  one  proceeding  necessarily  controls 
both  Judgments.  The  relators  have  sub- 
mitted two  motions  to  strike  from  the  re- 
turns certain  portions  thereof,  which  will 
not  be  considered  by  themsdvea,  becaose 
they  rouststandorfall  with  the  main  proi>- 
nsitlons  to  be  examined.  There  is  no 
controversy  respecting  the  facts,  and  the 
sole  qnestion  before  us  must  be  solved  by 
the  construction  of  tlie  constitution  and 
statutes  relating  to  the  impaneling  of  a 
Jury  in  the  district  courts,  which  exerrlse 
Jurisdiction  in  a  single  county.  It  will  not 
be  profitable  to  set  forth  fully  the  state- 
ments of  the  affldarlts  and  rctams.  bat 
the  material  facts  appearing  therein 
should  be  presented.  Andrew  J.  Davis 
died  March  11, 1890.  In  Butte,  county  uf 
Silver  Bow,  atfiresaid,  and  left  an  estate 
exceeding  in  value  the  sum  of  ^.OOO.OOO. 
Said  Root  and  Cummlnga  and  others  are 
heirs  at  law  of  the  deceased.  John  A. 
Davis,  a  brother  of  the  deceased,  pro- 
duced to  said  district  court,  July  24, 1890.  a 
paper  purporting  to  be  the  will  of  the  de- 
ceased, and  tu  have  been  executed  in  the 
state  ol  Iowa,  July  22, 1866.  and  by  which 
the  said  estate,  with  the  exception  of  some 
smail  annuities,  was  bequeathed  to  the 
said  Davis.  Said  Boot  and  Cnmmlngs 
within  the  proper  time  appeared  and  con- 
tested the  will  in  the  manner  required  by 
law.  The  Issues  of  fact  which  were  there- 
by raised  were  settled  October  23,  1890, 
and  the  court  on  December  21.>,  1890,  set  the 
same  tor  bearing  February  2,  1H91.  The 
contestants  filed,  January  29, 1881.  In  the 
court,  their  demand  In  writing  to  have 
these  issues  tried  by  Jury.  The  pan^  of 
trial  Jurors  was  obtained  and  drawn  In 
pursuance  of  a  certain  order  of  the  court 
made  December  20, 1890,  which  Is  as  fol- 
lows: **In  the  Matter  of  the  Trial  Jury. 
This  day  It  appearing  to  the  court  that 
the  regular  panel  ot  trial  Jurors  herein 
wereon  Decemtwr  17. 1890, dlscha^r^  frum 
farther  attendance  upon  court ;  and  that 
there  Is  atthistlme  no  trial  jury  In  attend- 
ance  upon  the  court;  and  that  a  Jury  Is 
necessary,  there  being  several  causes  pend* 
ingand  set  for  trial :  It  is  ordered  that  the 
clerk  of  this  court,  or  his  deputy,  under 
the  direction  of  the  Judge  thereof,  prepare 
a  list  ot  names  of  forty  persons,  compe- 
tent to  serve  as  trial  jurors,  and  Inclade 
the  names-  of  the  peiBons  so  selected  in  a 
venire,  directed  to  the  sheriff  ot  the  coan- 
ty  of  Silver  Bow.commandng  him  to  sum- 
mon the  persons  whose  names  appear  In 
said  venire  to  t>e  and  appear  before  this 
court  on  Monday,  January  19.  1891.  at 
10  o'clock  A.  H.  John  J.  McHatton. 
Judge. "  The  population  of  said  county 
of  Silver  Bow  exceeds  10.000.  The  contest- 
ants demanded,  JanutLrySl,  1891,  of  the 
court  the  appointment  ot  Jury  comniis- 
Rloners,  and  that  a  Jury  should  be  drawn 
In  accordance  with  the  provisions  of  the 
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act  relating  to  the  drawlDjo;  of  jurors,  ap- 
prove<l  March  14, 1889.  Tbrey  also  moved  tn 
quaah  and  set  aside  the  venirv,  and  dis- 
charge the  said  panel  of  petit  Jurors;  hut 
the  court  refosed  to  appoint  said  comis- 
slonera,  and  overruled  the  motion.  The 
dlatrict  court  for  the  county  of  Sliver  Bow, 
under  the  territorial  government,  ad- 
journed s/oe  die,  November  12,  1889,  and 
DO  order  for  the  appointment  of  a  Jury 
commission  was  made  during  the  term 
which  then  expired.  Since  the  oi^anlza- 
tion  of  the  district  court  within  the  state, 
no  petit  Jury  has  been  impaneled  thruuKh 
the  action  of  any  Jury  commission. 

The  respondent  says  In  his  retarns  that 
"the  district  court  of  the  state  for  the  sec- 
ond Judicial  district  has  no  terms  or  reg- 
ular stated  provisions  of  time  for  Its  sit- 
ting, but  Is  always  open,  and  there  are 
continual  sessions  as  In  the  constitution 
provided,  and  there  has  been  no  time  at 
which  Jury  commiaslonere  could  be  ap- 
pointed by  this  defendant;  and  the  first 
section  of  said  act  of  March  14, 1889,  has 
by  the  provisions  of  the  constitution  been 
superseded  and  annulled,  so  far  as  appii- 
cableto  saiddlstrict  court."  Therespond- 
ent  also  allegeti  that  be  has  followed  the 
requirements  of  the  fifteenth  section  of 
said  act,  which  is  in  these  words :  "  If  dur- 
ing a  term  of  the  district  court  a  lawful 
pcrtlt  Jury  Is  not  present,  and  one  Is  want- 
ed. It  shall  be  lawful  for  the  Judge  of  the 
court,  and  the  clerk  of  such  court,  or  his 
deputy,  under  thedlrecClon  of  the  Judge,  to 
prepaid  a  list  of  thenamesof  atleasttweu- 
ty-four  competent  persons,  to  serve  as  trial 
Jurors  for  such  term.  After  aach  list  la  so 
prepared.  It  shall  be  the  duty  of  the  clerk 
of  the  court,  or  his  deputy,  to  Issue  a  ve- 
aire  containing  the  names  of  the  persons 
selected  as  aforesaid,  and  to  place  thesame 
in  the  hands  of  the  sheriff,  who  uhall  there- 
upon summon  such  persons  to  appear  be- 
foresnch  court  upon  the  day  named  In  such 
venire,  and  fixed  by  the  Judge  of  such 
court.  The  persons  so  drawn  and  sum- 
moned,  and  not  excused  by  the  court,  shall 
constitute  the  panel  of  petit  Juroni  for 
such  term.  It,  during  the  progress  of  any 
trial  of  any  cause  in  such  court  where  u 
Jury  has  been  drawn  as  in  this  section 
provided,  it  shall  become  necessary  for 
any  cause  to  summon  additional  jurors, 
such  additional  Jurors  shall  be  drawn  and 
summoned  by  an  open  veoire.  In  accord- 
ance with  the  prorlsluns  of  section  two 
hnndred  and  fllty-five  of  the  first  division 
of  the  Complied  Laws  of  Montana,  and 
the  acts  amendatory  thereto.  "  St.  16th 
Sesfl.  1G8.  The  first  section  of  ttie  act 
which  ^8  mentioned  In  the  return  Is  as  fol- 
lows: "It  shall  bethe  duty  of  the  Judge  of 
the  district  court,  at  each  regular  term 
that  shall  be  holden  in  any  county,  to  ap- 
point three  persons  of  honor  and  respect- 
ability, nut  parties  litigant  to  any  matter 
pending  in  such  court,  and  who  shall  have 
resided  In  such  county  at  least  two  years 
next  preceding,  and  shall  also  poesesa  the 
quatlficattun  required  by  law  for  Jurors, 
to  constitute  Jolntly,aloug  with  the  judge 
of  probate  of  said  county  and  the  county 
clerk,  a  commission  to  select  a  grand  and 
petit  Jury,  whose  duty  it  shall  be  to  serve 
at  the  next  regular  term  of  said  court  in 


each  county."  St.  16th  Sess.  166.  The 
manner  in  which  this  commission  shall 
discharge  its  duty  is  carefully  defined,  and 
the  fifth  section  of  the  act  should  be  no- 
ticed in  this  inquiry:  "The  Jury  commis- 
sioners for  such  couiity  shall  then  proceed 
to  draw  a  petit  jury  for  the  next  ensuing 
term  of  court,  In  manner  following:  In 
any  county  where  the  population  exceeds 
ten  thousand,  such  commissioners  shall 
select  the  names  of  three  hundred  persons 
lawfully  qualified  to  serve  as  Jurors,  from 
the  county  assessor's  boolts  of  the  county ; 

•  *  •  and  the  names  of  the  persons  so 
selected,  after  being  written  on  separate 
slips  of  paper,  shall  be  deposited  In  a  box 
to  be  provided  for  such  purpose,  and  well 
shaken  up,  and  from  the  names  so  depos- 
ited the  jury  commissioners  shall  alter- 
nately draw  the  namra  of  thirty  persons, 
who  shall  he  summoned  as  trial  Jurors  for 
the  next  ensuing  term  of  such  district 
court."  St.  16th  Sesa.  166.  The  partic- 
ular steps  which  must  be  taken  after  these 
services  have  been  performed  are  pointed 
out  in  other  paragraphs  of  the  law,  which 
do  not  affect  the  discussion. 

It  must  be  admitted  that  the  statute  re- 
garding the  appointment  of  a  Jury  com- 
mission was  enforced  throughout  the  ter- 
ritory, and  that  there  Is  no  difficulty  in 
carrying  Into  eOect  Its  provisions  In  the 
judicial  districts  of  the  state  which  com- 
prise more  than  one  county.  But  the  re- 
spondent maintains  that  there  exists  in 
his  district  an  Insurmountable  obstacle  to 
its  execution,  which  has  been  created  by 
this  section  of  the  constitution:  "The  dis- 
trict court  in  each  county  which  Is  a  judi- 
cial district  by  itself  shall  always  be  open 
for  the  transaction  of  business,  except  on 
legal  holidays  and  non-Judicial  days.  In 
each  district  where  two  or  more  coun- 
ties are  united,  until  otherwise  provided 
by  law,  the  Judges  of  such  district  shall 
fix  the  term  of  court,  provided  that  there 
shall  be  at  least  four  terms  a  year  held  In 
each  county."  Const,  art.  8,  {  17.  It  le 
claimed  by  the  respondent  thatther^ular 
terms  or  stated  times  of  holding  the  dis- 
trict court  In  the  county  of  Silver  Bow 
have  been  thereby  abolished,  and  that  the 
act  concerning  the  Jury  commissioners  has 
lost  its  vitality,  or  been  rendered  Imprac- 
ticable. 

What,  then,  Is  a  "  term"  of  court?  The 
Importance  of  a  precise  definition  of  this 
legal  phrase  is  obvious  when  the  language 
of  the  returns  is  remembered,  and  also  the 
constitution  and  laws,  supra.  It  is  often 
employed  In  the  Compiled  Statutes,  and  a 
reference  thereto  may  afford  some  light 
upon  our  path.  The  Code  of  Civil  Proced- 
ure provides  for  the  relief  in  certain  cases 
of  a  party  who  **haH  been  unable  to  apply 

*  *  *  during  the  term  at  which  such 
Judgment,  order, or  proceedingcomplained 
of  was  taken. "and  whose  application  has 
been  "  made  within  a  reasonable  time,  nut 
exceeding  five  months  after  the  adjourn- 
ment of  the  term."  Code  Civil  Proc.  §  116. 
"The  clerk  shall  enter  causes  upon  the 
calendar  of  tlie  court  according  to  the  date 
of  the  Issue.  Causes  once  placed  upon  the 
calendar,  for  a  general  or  special  term,  if 
not  tried  or  heard  at  such  term,  shall  re- 
main upon  the  calendar  from  court  to 
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ourt,  antil  finally  disposed  of."  Code 
Civil  Proe.  §  251.  "A  final  adjoornment  of 
tliR  court  for  the  term  shall  diwchnrge  tiie 
Jury. "  Code  Civil  Proc.  §  209.  "  When,  on 
the  day  appointed  for  tiie  commencement 
of  any  term  of  the  district  court,  the 
*  *  *  Judgeofsucliconrt  being  not  pres- 
ent to  hold  the  same,  the  clerk  of  the 
court  shall  adjourn  such  term  of  court 
from  day  to  day  until  the  expiration  of 
one  week  from  the  day  appointed  for  the 
commencement  of  the  term ;  •  •  •  and 
If  the  *  •  •  judge  of  Huch  court  be  not 
then  present  to  hoid  such  term  on  the  day 
one  week  from  the  time  appointed  forsuch 
term  tu  commence,  the  clerk  ahnll  adjourn 
the  court  for  the  tflrm. "  Codfl  Civil  Proc.  § 
531.  "There  shall  be  regular  terms  of  the 
probate  court  held  in  theKeveral  counties  of 
the  territory  on  the  first  Mondays  of  Jan- 
uary, March,  July,  September,  and  Novem- 
ber of  each  year  for  the  transaction  of 
probate  business.  The  probate  courts 
shall  he  always  open  for  the  transaction 
of  all  business  within  their  Jurisdiction." 
Code  CItU  Proc.  §  709.  The  criminal  prac- 
tice act  requires  a  magistrate  In  some 
cases  to  commit  adefendant  to  jail,  "to be 
held  to  appear  at  the  following  term  of 
the  district  court."  Crim.  Pruc.  Act,  § 
1M>.  He  shall  take  a  recognizance  from 
each  material  witness,  "conditioned  to 

Eay  the  sum  of  fivehnndred  dollars,  should 
e  fail  to  appear  and  testify,  as  required, 
at  the  term  of  court  at  which  the  defend- 
ant Is  required  to  appear."  Crim.  Prac. 
Act,  §  99.  Provision  is  made  for  witnesses 
wlio  may  be  taken  into  custody  "a wait- 
ing a  term  of  court."  Crim.  Prac.  Act,  § 
102.  "All  examinations  and  recognlsancefl 
taken  by  any  magistrate,  as  provided 
herein,  shall  be  certified  and  returned  by 
him  to  tlie  clerk  of  the  court  •  •  *  on 
or  before  the  first  day  of  the  next  term 
thereof. "   Crim.  Prac,  Act,  §  105. 

If  the  position  of  the  respondent  is  cor- 
rect, and  there  con  be  no  terms  of  the  dis- 
trict court  in  the  judicial  districts  which 
include  respectively  one  county,  a  remark- 
able cunclusion  must  be  declared.  Juries 
would  be  Impaneled  in  one  forum  by  a 
mode  which  would  be  different  from  that 
pursued  in  other  courts  of  equal  jurisdic- 
tion, and  the  wholesome  part  of  the  act 
authorizing  the  jury  commission  would  be 
obeyed  in  12  counties  and  ignored  in  the 
rHmalnder  of  the  state.  We  will  not  ex- 
press any  opinion  as  to  the  force  of  this 
Interpretation  upon  the  above  citations 
from  the  Code  of  Civil  Procedure  and 
criminal  practice  act.  In  Horton  v. 
Miller,  SS  Pa.  St.  270,  Mr.  Justice  Thomp- 
BON  in  the  opinion  says:  "Terms  of  court 
'are  those  times  or  seasons  of  the  year 
which  are  set  apart  for  the  dispatch  of 
business  In  the  superior  courts  of  com- 
mon law.'  1  Tldd,  Pr.  105.  Sir  Henry Siiel- 
man  traces  their  origin  to  the  canonical 
constitutions  of  the  church,  which  the 
four  ordinary  feasts  of  Hilary,  Easter, 
Trinity,  and  Michaelmas,  being  the  names 
of  the  four  terms  ol  the  courts  of  common 
law  In  England,  very  clearly  Indicate  to 
be  their  true  origin.  •  *  •  But  still, 
terni.s,  definite  and  fixed,  are  prescribed 
and  are  abHoiutely  necessary  to  the  suc- 
cessful administration  of  the  judicial  duty, 


so  far  as  the  public  Is  concerned ;  and 

hence  they  are  With  us  fixed  by  positive 
law."  In  Bronson  V.  S^chulten,  104  C.  S. 
410,  Mr.  Justice  Miller  for  the  court 
says:  "In  this  country  all  courts  have 
terms  and  vacations.  The  time  of  the 
commencement  of  every  term,  if  there  be 
half  a  dozen  a  year.  Is  fixed  by  statute,  and 
the  end  of  It  by  the  final  adjournment  of  the 
court  for  the  term.  This  is  the  case  with 
regard  to  all  the  courts  of  the  United 
StateH,  and  If  there  be  exceptions  in  the 
state  courts,  they  are  unimportant." 
There  Is  no  act  which  prescribes  the  time 
when  the  terms  of  the  district  court  shall 
b^n  or  end,  and  by  virtue  of  the  acts  »f 
congress  the  Judges  of  the  anpreme  court 
of  the  territory  of  Montana  were  clothed 
with  this  power.  Rev.  St.  U.  S.  |  191-1. 
The  constitution  has  expressly  empow- 
ered the  judges  of  certain  districts  to  fix 
the  terms  of  the  courts,  subject  to  a  limit- 
ation as  to  the  number  whicli  must  be 
held  In  every  year,  and  also  "until  other- 
wise provided  by  law."  A  mandatory 
rule  of  interpretation  Is  laid  down  in  this 
explicit  section:  "All  laws  relating  to 
courts  shall  .be  general  and  of  uniform 
operation  throughout  the  state;  and  the 
organization.  Jurisdiction,  powers,  pro- 
ceedings, and  practice  uf  alicourts  of  the 
same  class  nr  grade,  so  far  as  r^ulated 
by  law,  shall  be  uniform."  Const,  art.  S. 
§  28.  Therefore  there  must  be  one  statute, 
for  the  impaneling  of  a  petit  jury  by  each 
district  court  of  the  state,  and  the  .rights 
of  parties  which  are  dependent  upon  the 
commencement,  duration,  or  adjourn- 
ment of  its  terms,  and  which  have  been 
secured  in  the  above  extracts  from  the 
Code  of  Civil  Piwedure  and  criminal  prac- 
tice act,  mast  be  the  same  In  every  county. 
The  709th  section  of  the  Code  of  Civil  Pro- 
cedure, supra,  contains  expressions  which 
are  similar  to  those  of  tlie  constitution, 
supra,  and  Is  a  valuable  aid  in  ascertain- 
ing Its  meaning.  Itprovide<l  for  definite 
terms  of  the  probate  courts,  and  further, 
that  they  "shall  always  be  open  for  the 
transaction  of  all  business  within  their 
jurisdiction."  There  Is  no  Inconsistent 
matter  or  repugnancy  In  these  clauses. 
.\nother  resemblance  to  the  couiHiions 
which  confront  us  should  be  commented 
on.  A  probate  court  was  formerly  organ- 
ized in  every  county  of  the  territory,  and 
the  Judge  thereof  was  obliged  to  "keep 
his  office  at  the  countynBeat."  and  "ke^ 
the  same  open  during  the  business  hours 
of  each  day,  (Sundays  excepted.)  "  Corop. 
St.  div.  6,  §  911.  The  judge  of  a  district 
court,  which  has  jurisdiction  over  two  or 
more  counties,  from  the  necessity  of  the 
situation,  must  notify  litigants  and  all 
whom  it  may  concern  of  the  times  when 
he  will  be  present  to  transact  the  poblic 
business.  During  most  of  the  year  be 
would  probably  be  absent  from  the  coun- 
ties in  which  he  does  not  reside,  and  for 
this  reasim  theframers  of  the  constitution 
have  declared  that  the  judge  "shall  fix 
the  term  of  court.  **  While  no  direction 
thereon  Is  expressed  for  the  officer  who  oc- 
cupies the  public  trust  of  the  respondent, 
bis  discretion  is  nut  restrained  by  pro- 
hibitory words.  The  respondent  appears 
to  have  assumed  that  the  construction 
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was  within  the  principle  of  the  maxim, 
ez|»iG8s/o  unias  eat  exctuato  alteiius.  The 
flfteenth section ofthH  act,SQpra.  un  which 
the  n^spondent  places  hie  reliance,  and 
tortifieB  his  defense,  mentions  a  "term  of 
the  district  court, "  and  says  that  certain 
persons  "shall  constitute  the  panel  of 
petit  Jurors  for  such  term."  We  say  un- 
hesitatingly that  a  district  court  without 
terms  is  a  legal  impossibility,  and  the  con- 
stitution and  statutes,  supra,  recojcnize 
and  sanction  the  proposition.  We  think 
that  ample  authority  is  conferred  upon 
the  respondent  to  designate  the  terms  of 
his  court  by  the  Code  of  Civil  Procedure, 
which  says:  "The  anpreme  court,  and 
each  of  the  district  courts,  shall  respect- 
ively have  power  to  make  rules  and  regu- 
lations for  governing  their  practice  and 
procedure,  in  reference  to  nil  matters  not 
provided  for  bylaw."  Code  Civil  Proc. 
I  528.  This  authority,  when  put  in  mo- 
tion under  the  circumstances  disclosed  In 
these  proceedings,  has  the  strength  of  a 
statute.  The  constitution  has,  by  general 
and  special  expressions,  continued  In  per- 
fect vigor  every  provision  of  the  law  creat- 
ing a  jury  commission.  "All  laws  enacted 
by  the  legislative  assembly  of  the  terri- 
tory of  Montana,  and  in  force  at  the  time 
the  state  shall  be  admitted  into  the  Union, 
and  not  tnconslBtent  with  this  constitu- 
tion, or  the  eonstltntlon  or  laws  of  the 
United  States  of  America,  shall  be  and  re- 
main in  full  force  as  the  laws  of  the  state, 
until  altered  or  rtipealed,  or  until  they  ex- 
pire by  their  own  limitation;  *  *  * 
and  provided,  further,  that  the  duties 
which  now  by  law  devolve  upon  probate 
Judges  as  jury  commissioners  *  •  • 
shall,  until  otherwise  provldifd  by  law,  de- 
volve upon  and  be  performed  by  the  clerks 
of  district  courts  in  their  respective  conn- 
ties."  Section  XX,  Schedule,  §  1.  The 
distinct  office  of  the  probate  judge  was 
abolished  when  the  government  of  the 
state  was  inspired  with  political  life,  and 
the  constitution  has  wisely  ordained  that 
the  Integrity  of  the  jury  commission  shall 
be  preserved  by  designating  the  person  to 
fill  the  vacancy  which  had  lieen  caueed  by 
the  change.  We  have  examined  tlie  rules 
of  practice  which  have  been  adopted  by 
the  respondent,  and  find  that  he  has  not 
fixed  the  terms  of  his  court  according  to 
the  views  which  have  been  upheld  by  us. 
This  is  an  omission  which  should  be 
promptly  remedied.  The  relators  have 
saved  their  exception  to  the  action  of  the 
respondent  ipith  reference  to  the  impanel- 
ing of  the  Jury  in  his  court.  Under  the 
statutes  governing  the  Issuance  of  the 
writs  of  maadamuB  and  prohibition,  and 
authority,  we  think  that  the  relators 
are  entitled  to  the  relief  which  they  have 
sought  in  this  court.  We  cannot  conclude 
these  observations  without  commending 
the  conduct  of  the  respondent,  who  seems 
to  have  been  led  into  error  by  a  misappre- 
hension of  thelanguage  of  the  seventeenth 
Mection,  Hupra,  of  the  constitution,  and 
who  has.  lu  a  spirit  of  candor,  requested 
us  to  remove  the  cloud  of  doubt  which 
has  obscured  the  subjects  that  have  been 
considered.  Wherefore  it  is  ordered  and 
adjudged  that  a  peremptory  writ  of  man- 
date and  a  peremptory  wrltof  prohibition 


be  Issued  in  the  form  prewrtbed  bylaw, 
according  to  the  prayer  of  the  affidavits, 
respectively,  of  the  relators. 

HA.BWOOD  and  De  Witt,  JJ.,  concur. 


(10  Hont.  3S1) 

Schwab  et  a/,  v.  Owens  et  &I. 

(Supretne  CovH  of  Montana.   Fob.  9,  1891.) 

CHATVaL  MORTOAGES — VaLIDITT — PKIOBITIES. 

1.  A  chattel  mortgage  on  a  lot  or  speciflt-ally 
descrit}e<l  articles,  &cture8,  etc.,  and  "also  all 
the  wines,  liquors,  and  cigars  now  in  and  upon 
said  premises,  of  whatever  kind,  character,  or 
description,  whether  tor  consumption  or  other- 
wise, "  and  providing  that  the  mortgagor  shall 
"  have  the  right  to  remain  in  possession,  and  cajre- 
fuUy  use"  the  property,  until  default,  and  that  if 
the  mortgagor  shall  "make  way  with,  sell,  or  in. 
any  manner  dispose  of  it"  the  mortgagee  shall 
have  the  right  to  the  immediate  possession,  is 
not  void  as  to  the  mortgagor's  creditors,  on  the 
ground  thai  by  its  terms  it  was  given  solely  to 
EiDder  and  delay  them.  Dlstinguisblog  Leopold 
V.  Silverman,  "Mont  366,  16Pac.  Rep.  580. 

2.  An  Instrument  reciting  that  in  considera- 
tion of  (500  paid  and  $450  rent  due  the  goods  de- 
scril>ed  "are  sold  and  assigned"  to  tbe'assignec, 
and  that  ho  shall  sell  th^,  retain  expenses,  fees, 
etc.,  and  the  amount  due,  and  shall  pay  the 
balance  to  the  assignor,  and  whicb  Is  executed 
and  recorded  as  a  mortaase,  and  la  spoken  of  as 
such  by  the  parties,  will  oe  treated  as  a  chattel 
mortgage. 

.3.  In  an  action  by  the  first  mortgagee  against 
a  subsequent  mortgagee  uf  the  same  goods,  who 
alleges  that  the  first  mortgage  was  given  solely 
to  delay  and  defraud  creditors,  evidence  that  the 
mortgagor  was  allowed  to  buy  and  sell  goods 
after  the  execution  of  the  first  mortgage  is  inad- 
missible to  show  its  invalidity  on  that  ground: 
the  question  as  to  the  sufficiency  of  the  descrip- 
tion of  ''wines,  liquors,  and  cigars  now  in  and 
upon  said  premises'*  not  being  raised. 

4.  Where,  in  such  action,  the  jury  find  soe- 
clally  that  there  was  no  Intent  on  the  part  ot  the 
first  mortgagee todefraud  ci:editors,  the  mortgage 
is  valid  as  between  him  and  the  mortgagor,  and 
the  second  mortgagee  is  not  entitled,  in  any  event, 
to  recover  more  than  the  amount  of  his  claim. 

5.  Where  the  second  mortgage  recites  that  it 
is  made  in  consideration  of  $9.50  money  paid  and 
rent  due,  but  that  the  mortgagee  may  retain  out 
of  the  proceeds  only  $450  for  cash  paid  and  rent, 
"besides  expenses  of  sale  and  fees,  "  and  the  evi- 
dence is  eonfiloting  as  to  the  amount  due,  but 
shows  that  in  no  ease  was  it  more  than  $450,  a 
verdict  for  Vi,8B0  to  tlieBecond  mortgagee,  in  case 
the  first  mortgagee  retains  the  property,  is  un- 
supported by  the  evidence. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  Thomas  J.  Oalbbaith, 
Judge. 

Henry  U.  Smith,  C.  B.  Nolan,  and  J.  A. 
Carter,  for  nppeilants  Shober  A  Rowe 
and  McCouDeli  4t  Clayberg;  for  respond- 
ents. 

Harwood,  J.  Appe^  from  Judgment 
and  order  overruling  motion  fornew  trial. 
This  action  was  brought  to  recover  pos- 
session of  certain  personal  property.  The 
plaintiffs  were  mortgagees  of  the  chattels 
In  controversy,  by  virtue  of  a  mortgage 
executed  and  delivered  to  them  by  one 
Julius  Levy,  to  secure  the  payment  of 
$4,000,  evidenced  by  a  promissory  note 
described  in  the  mortgage.  The  chattels 
described  are  a  lot  of  specific  articles,  such 
on  "a  bar  and  worlc-board,  back-bar,  5x11! 
mirror  and  frame,  one  bottle  case.  Ice- 
box, screen,  6x15  mirror,  cigar  counter 
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and  ca«e,  two  laro-tablee,  dghtera  cbaire, 
8(-Iiandeliere,6  haDglDj!:  larape.one clock," 
etc.  *  tbe  description  being  epeciflc  as  to  a 
lot  uF  aalouD  flxturea,  and  a  certain  lot  of 
bedroom  lurnitare.  situate  in  a  certain 
building.  This  descriptive  portion  of  the 
ffiurtgasre  nloees  with  tbe  following 
words:  "AIbo  all  tbe  wlnee,  Ilqaors,  and 
c!i<:ar8  now  in  and  upon  Bald  preratsee,  of 
wiiatsoever  kind,  character,  or  descrip- 
tion, whether  for  conenmption  or  other- 
wise." The  mortgage  provides  that  the 
mortcragor  aboald  "bare  the  right  to  re- 
main in  poflseairion  and  caretnlly  use"  Baid 
property  nntU  default  was  made  nnder 
the  condlttouB  of  the  mortgage;  and  fur- 
ther provides,  amoog  other  things,  that  If 
tbe  mortgagor  should  **make  way  with, 
sell,  or  In  any  manner  dispose  of  said  de- 
scribed property,  or  any  part  thereof,  or 
attempt  to  do  su,''  then,  in  any  such 
event,  .the  mortgagee  Bhoold  hwe  the 
right  to  tbe  immediate  poBBeBsion  of  said 
property.  It  appears  from  the  evidence 
that  tbe  mortgagor  remained  In  posses- 
sion of  all  of  the  moiiigaged  property  for 
the  period  of  about  one  month  from  the 
execution  and  delivery  of  the  mortgage, 
during  which  time  he  carried  on  tbe  busi- 
ness of  buying  and  selling  liquors  and 
cigars,  the  same  as  be  had  before  tbe  exe- 
cution uf  the  mortgage.  About  a  month 
after  the  mortgage  was  jriven  the  mort- 
gagor came  to  the  mortgagees,  saying 
be  would  turn  the  property  over  to  them, 
and  they  "  may  get  out  o!  It  the  best  they 
could.  "  Thereupon  the  mortgagees  took 
possession  of  the  property,  and  put  their 
watcbmao  In  posseBSlon  thereof  to  watch 
and  take  care  of  tbe  same  for  them.  The 

{>roperty  remained  at  this  time  in  a  bulld- 
ng  owned  by  defendant  Emily  Schlesln- 
ger,  where  tbe  mortgagor  had  been  carry- 
ing on  business.  When  plaintiffs  took 
possession  of  said  property  on  tbe  29th  of 
August,  said  defendant  Emily  Scblesln- 
ger.  by  her  agent,  B.  J.  Scblesinger.grant- 
eid,  In  writing,  permission  to  plaintiffs  to 
Btoresald  chattels  In  said  building  "free  of 
charge,  nntli  September  15, 188S."  On  the 
17th  of  September,  1888,  as  appears  by  the 
evidence,  while  plaintiffs'  watchman  was 
temporarily  absent  from  said  building,  tbe 
defendant  6.  J.  Schleslnger,  aB  agent  for 
hiB  wife,  Emily  Scbleslnger,  took  posses- 
sion of  said  goods,  and  put  other  locks  on 
the  doors  of  said  building,  and  excluded 
plaintiffs  from  the  possession  thereof. 

The  defense  interposed  by  the  defend- 
ants'answer  was  a  denial  of  the  allega- 
tions of  plaintiffs'  complaint,  and  new 
matter,  whi:rh  may  be  stated.  In  effect,  as 
follows:  (1)  That  plaintiffs' mortgage  up- 
on Baid  chattels  "wap  made  by  Julius 
Levy  for  the  sole  purpose  of  hindering,  de- 
laying, and  defrauding  tbe  creditors  of  Ah 
Owens  and  Julius  Levy,"  and  that  defend- 
ant Emily  Schleslnger  was  their  creditor 
to  tbe  extent  of  f450  at  tbe  time  said 
mortgage  was  executed.  (2)  Thatdefend- 
ant  Al.  Owens  was  a  copartner,  equal 
with  said  Levy,  in  tbe  ownership  of  Fald 
goods  and  chattels,  and  that  said  mort- 
gage was  made  to  plaintiffs  without  the 
consent  of  said  Al.  Owens,  and  for  a  pu»- 
pose  foreign  to  said  copartnership,  and 
without  consideration.    (S)  That  after 


the  execution  and  delivery  of  said  mort- 
gage plaintiffs  "permitted  said  Owens  and 
Levy,  as  partners,  to  openly  and  notori- 
ously sell  and  dispose  of  said  mortgaged 
goods  and  chattels  in  the  usual  course  of 
the  saloon  buslnesB,  In  tbe  same  manner 
aa  before  tbe  execntfon  of  aald  mortgage^ 
(4)  That  said  goods  and  chattds  were 
sold  and  delivered  to  defendant  B.  J. 
Schleslnger,  as  agent  of  Emily  Scblesln- 
ger,  by  the  firm  of  Levy  &  OwenB,  through 
Al.  Owens,  one  of  said  firm,  on  the  17th  of 
September.  18S8, "  as  shown  by  a  bill  of 
sale  attached  to  defendants' answer  as  a 
part  thereof.  The  Instmment  attached  to 
defendants'  answer  recites  that  "Jnllna 
Levy  and  A.  T.  Owens,  copartners  under 
the  firm  name  and  style  «f  Julius  Levy, 
(A.  T.  Owens  t>elng  a  silent  partner.)  the 
lessees,  tor  and  In  consideration  of  the 
sum  of  five  hundred  dollars  to  us  In  band 
paid,  and  for  the  further  aum  of  four  bon- 
dred  and  fifty  dcrtlam,  rent  due  Emily 
Schleslnger.  lessor,"  tbe  said  goods  are 
Bold  and  assigned  to  said  lessor.  Said  in- 
stmment further  provides  "that  said  les- 
sor, Emily  Schleslnger,  her  agent  or  at- 
torney.shall  be  entitled  to  take  immediate 
possession  of  all  of  said  goods  and  prop- 
erty, and  shall  take  au  invoice  thereof, 
and  shall  sell  all  of  the  same  to  the  highest 
bidder,  at  private  sale  or  otherwise,  and 
tbe  balance  of  the  proceeds  remaining.  If 
there  be  [any,]  over  and  above  the  above- 
named  consideration,  to-wit, four  buudred 
and  fifty  dollars,  for  cash  paid  and  for 
rent  due,"  and  reasonable  commission 
fees,  etc., "all  of  which  shall  be  retained 
by  said  lessor,  Emily  Schleslnger,  shall  be 
paid  over  to  the  above-named  Jnllns  Levy 
and  A.  T.  Owens,  a  partnership,  as  above 
stated."  This  instrument  is  executed  by 
said  A.  T.  Owens  with  all  the  solemnities 
required  for  the  execution  of  a  chattel 
mortgage,  acordlngto  the  laws  of  the  ter- 
ritory of  Montana  at  the  time  the  same 
was  executed,  and  was  filed  for  record 
September  -IS,  1888.  It  also  appears  from 
tbe  evidence  that  said  Instmment  was 
considered  by  the  party  of  the  second 
part  as  a  mortgage,  for  her  agent  said  In 
his  testimony  that  he  took  possession  of 
said  property  September  17,  1888,  "by  vir- 
tue of  a  mortgage  for  rent  dne"  and  be 
refers  to  tbe  Instmment  elsewhere  as  a 
mortgage.  Al.  Owens,  who  executed 
said  Instmment.  In  his  teBtlmony  also 
speaks  of  It  as  a  mortgage  given  "for  the 
purpose  of  securing  money  for  rent."  The 
feature  of  said  Instrument  which  Indis- 
putably stamps  it  with  the  character  of  a 
chattel  mortgage  Is  its  own  condition, 
that  the  property  transferred  shaU  be 
sold  by  the  party  of  the  second  part,  and 
the  proceeds  applied  by  her  to  the'  pay- 
ment of  her  stated  claim,  and  that  the 
residue  should  be  paid  to  the  firm  of  Levy 
&  Owens.  The  Instrument  will  be  treated 
aa  a  chattel  mortgage. 

There  Is  no  question  before  ub  relating 
to  tbe  rights,  interests,  or  claims  of  de- 
fendant Al.  Owens  In  respect  to  tbe  prop- 
erty In  controversy. 

The  first  question  to  besolTed  Is  whether 
plaintiffs*  mortgage  was.  by  Its  own 
terms  and  conditiouB, fraudulent  and  void 
as  to  creditors,  undw  the  doctrine  held  In 
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Leopold  T.  SUrerman.  7  Mont.  266. 16  Pac. 
Bep.  680,  as  coDtended  by  respondents* 
connsel.  It  will  be  seen  by  comparison 
that  the  iDstruments  In  question  are  rad- 
ically different.  TbemortgaKeenadercun- 
slderatlon  In  Leopold  r.  SlTTerman  con- 
tained a  provision  **tbat  the  said  parties 
[niortKafors]  may  continne  to  sell  the 
said  stock  of  merchandifle  in  the  usaal 
course  of  trade,"  and  notwithstanding 
that  one  of  the  Instruments  contained  a 
provlclon  to  the  effect  that  the  mort- 
gagoTB  should  account  for  the  proceeds, 
as  often  as  reqnrated.  and  "at  least  ooce 
a  month, "  the  fact  appeared  by  the  plead- 
ings, as  the  case  stood,  that  the  mort- 
gagors retained  a  portion  of  the  proceeds 
by  the  knowledge  and  consent  of  the 
mortgagees.  The  mortgagors  in  that 
case  were  merchants,  and  the  property 
mortgaged  was  "their  stock  In  trade." 
In  the  case  at  bar  the  main  portion  of  the 
mortgaged  property,  so  far  as  the  Biort- 
gage  shows,  was  a  lot  of  speclflc  articles 
of  furniture,  described.  What  "the  wines, 
liquors,  and  cigars,  now  in  and  upon  said 
premises,"  was,  as  to  ^Ind,  quantity,  or 
value,  Is  not  disclosed  by  the  mortgage, 
nor  by  any  evidence  aliunde.  There  is  no 
power  to  sell  any  of  the  mortgaged  goods 
and  chnttelB  provided  by  the  condltlous 
of  this  mortgage.  On  the  contrary,  that 
act  Is  expressly  made  a  violation  of  its 
conditions,  as  well  as  the  act  of  "making 
way  with,  or  in  any  manner  disposing  of, 
said  described  property."  These  condi- 
tions may  be  Inconsistent  with  the  provis- 
ions allowing  the  mortgagor  "to  remain 
in  possession  of  and  carefully  nse"  prop- 
erty mentioned  in  said  mortgage,  neces- 
sarily consumable  by  the  ume  thereof.  But 
we  are  not  nowconsideringthatfeature  of 
the  Instrument.  Moreover,  Inconslsteo 
cles  In  an  instrument  do  not  per  se  vitiate 
the  same.  Conip.  St.  dlv.  1,  §§  628-688. 
Nor  are  we  to  conaider  whether  said  mort- 
gage was  void  as  to  any  attempt  to  in- 
clude merchandise  therein,  tor  the  reason 
of  uncertainty  of  description  as  to  that. 
The  question  la,  shall  the  mortgage  be  d^ 
clared  fraudulent  and  void  by  reason  of 
its  own  terms?  We  think  not.  The 
mortgage  in  the  case  at  bar  Is  not  like  the 
mortgages  declared  void  in  the  case  of 
Leopold  V.  Silverman,  supra,  or  others  uf 
a  kindred  nature,  which  have  been  de- 
clared void  by  reason  of  their  own  condi- 
tions, in  numerous  well-«unsldered  cases. 
Pierce,  Mortg.  Merch.,  and  cases  cited. 

Closely  coimected  with  this  branch  of 
the  case  Is  tbe  defense  wherein  defendants 
allege  that,  aftertheexecutlonof  tbemort- 

fage  of  plaintiffs,  they  permitted  said  Levy 
Owens  to  openly  and  notorlouHly  sell  and 
dispose  of  said  mortgaged  goods  and 
chattels  In  the  usual  course  of  trade.  We 
have  already  noticed  the  obscurity  and 
uncertainty  of  plaintiff's  mortgage,  as  to 
what  was  intended  to  be  described  by  the 
clause,  "all  wines,  UquorH,and  cigars  now 
in  and  upon  said  premises. "  Much  evi- 
dence was  Introduced  tending  to  show 
that,  after  the  execution  ot  the  mortgage 
to  plaintiffs,  the  mortgagor  continued  to 
buy  and  sell  wines,  liquors,  etc..  In  his 
saloon  business,  as  usual.  Itappearsthat 
tbe  case  wan  tried  on  the  theory  that  such 


goods  were  covered  by  the  mortgage, 
n  no  other  theory  can  we  account  for  the 
introduction  ofso  much  evidencea'i  to  what 
merchandise  used  io  the  saloon  trade  was 
bouglit  and  sold  by  tbe  mortgagor  after 
the  oxecntion  of  said  mortgage.  Even  if 
said  clause  was  sufficient  as  descriptive  of 
anything,  (a  point  upon  which  we  express 
no  opinion,  because  it  Is  not  before  us  on 
that  question)  it  could  not  be  held  that 
the  words,  "  wines,  liquors,  and  cigars  now 
In  and  upon  said  premises, "  included  or 
covered  future  purchases  and  sales  of  such 
merchandise.  The  evidence  does  not 
show,  it  indeed  evidence  attande  could  be 
permitted  to  show,  what  goods  were  In- 
tended to  be  covered  by  said  clause,  nor 
that  such  goods  were  sold,  nor  that  any 
specific  article  included  In  the  mortga^^ 
was  sold.  If  the  Jury  arrived  at  their  spe- 
cial or  general  verdict  on  this  point  by  a 
consideration  of  evidence  introduced  to 
show  thnt,  after  the  execution  ol  said 
mortgage,  tbe  maker  of  it  was  allowed  to 
buy  and  sell  such  merchandise,  and  for 
that  reason  the  mortgage  was  void  or 
voidable,  clearly  the  verdict  is  not  sup- 
ported by  the  evidence. 

Was  the  plaintiffs'  mortgage  shown  to 
be  Told  by  the  allegation  and  proof  of 
facts  siifflclent  to  support  tbe  conclusion 
that  the  transaction  was  consummated 
by  plaintiffs  and  said  Levy,  with  the  in- 
tent to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  mortgagor?  The  allegations 
of  the  answerupon  this  point  would  hard- 
ly bear  criticism.  However,  counsel  have 
not  directly  raised  a  question  as  to  *the 
sutflciency  of  such  allegations,  and  we 
shall  therefore  only  notice  them  In  ctmnec- 
tlon  with  tbe  specification  that  the  evi- 
dence Is  insufficient  tosupport  the  verdict. 
The  allegation  Is  that  plalntirrs'moi'tgage 
was  made  "by  one  Julius  Levy  for  the 
sole  purpose  of  hindering,  delaying,  and 
d^randlng  tbe  creditors  of  Al.  Owens  and 
Julius  Levy."  There  Is  no  all^atlon  ot 
privity  or  conspiracy  on  the  part  ot  plain- 
tiffs in  tbe  alleged  scheme  to  detraud  the 
creditors  of  Owens  &  I^evy,  nor  Is  there 
proof  of  any  such  fact.  Van  Sant.  PI.  147; 
Wait.  Fraud.  Conv.  §§  141  et  seq.,  199. 

The  answer  contains  an  allegation  to 
tbe  effect  that  plaintiffs'  mortgage  was 
made  "  without  consideration, "  bu  t  there 
Is  no  evidence  to  support  that  allegation. 
The  evidence  on  that  point  Is  all  against 
it,  and  the  special  findings  of  the  jury  are 
contrary  to  that  averment.  The  jury 
found  that  there  was  no  Intention  (m  the 
part  ol  plaintiffs  to  commit  fraud  In  ob- 
taining said  mortgage,  and  that  they  took 
the  same  to  protect  themselves.  Another 
aspect  of  the  casedeservesnotlce.  Among 
the  grounds  on  which  appellants  ask  for  a 
new  trial,  they  specify  excessive  damages, 
and  that  the  verdict  is  against  law,  as 
well  as  insufficiency  of  evidence  to  Justify 
the  verdict.  Tbe  instrument  on  which  de- 
fendant Emily  Schleslnger  bases  her  claims 
to  the  poBse^sion  of- said  property  Is  dem- 
onstrated, from  its  own  terms,  to  be  a 
chattel  mortgage  for  security  of  her  claim 
agalnBtOweus&  Levy.  If  plaintiffs'  mort- 
gage was  held  to  be  void  as  agulnst  her 
claim,  or  subseqnent  to  her  murtgHge.  It 
dues  not  necessarily  follow  that  plaintiffs' 
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mortgaKe  \r  nut  good  as  between  plain- 
tlHe  and  the  mortgagor,  (Comp.  St.  div.  B, 
§§  229.  1538;)  and  on  tbe  finding  by  the 
jury  that  there  was  no  intent  on  tbe  part 
of  ptaintiffR  to  defraud  any  one  In  taking 
Bald  mortgage,  and  tbe  same  not  being 
such  an  Instrument  as  by  its  own  terms 
fraud  could  be  Imputed  to  lt.doeBltnotIol- 
low  that,  as  between  plaintitTs  and  Emily 
Bcblesinger,  H  her  claim  on  said  property 
was  precedent  to  plaintiffs',  (a  fact  which 
we  in  no  way  decide  here,)  she  was  then 
only  entitled  to  recover  from  plaintHfs  tbe 
amount  of  her  claim  secured  by  her  mort- 
gage, In  tbe  absence  of  the  redelivery  of 
said  property?  What  was  the  amount  of 
her  claim?  Tbe  mortgage  executed  to 
Emily  Scbleelnger  recites  that  it  was  made 
lif  consideration  of  ?950  money  and  rent 
due  the  party  of  the  second  part,  yet  in 
tbe  body  of  that  Instrument  she  isauthor- 
ized  to  retain  out  of  tbe  proceeds  of  tbe 
property  $450,  "for  casta  paid  and  rent 
due,"  besides  expenses  of  sale  fees,  etc. 
The  evidence  Introduced  In  rrference  to  her 
claim  shows  wtlll  a  dlHerent  amount  as 
due.  B.  J.  Schlesioger,  husband  and  agent, 
who  attended  to  the  Interests  of  Emily 
Scbleslnger.  testifies  that  he  took  posses- 
sion of  said  projierty  "Sept.  17,1888,  by 
virtue  of  a  mortgage  for  rent  due. "  Again 
be  says,  "Tbe  rent  was  paid  up  to  Au- 
gust;'* and  again,  "There  was  f 225  rent 
due  on  the  27tb  of  August;  I  took  posses- 
sion on  the  17th  of  tbe  next  montli ;"  and 
again,  "  When  I  gave  htm  this  paper  there 
only  $225  due  from  Owens  &  Levy." 
The  paper  referred  to  was  the  written 
permission  given  to  plaintiffs  by  tbe  wit- 
ness as  agent  for  Emily  Scblesinger,  on 
August  29tb,  allowing  said  chattels  to  re- 
main In  her  building  until  September  15, 
"free  of  charge. "  Two  days  later  the  wit- 
ness took  possession  of  said  goods  for  his 
wife,  Emily.  Another  witness  on  behalf  of 
defendant  says  berclaim  for  rent  was  about 
$450,  and  that  Owens  made  the  mort- 
gage to  her  to  secure  this  rent.  No  other 
claim  was  proved  In  ber  favor,  yet  the 
Jury  reurned  a  verdict  in  her  favor  for 
$l,s60.  in  case  redelivery  of  the  property 
was  not  made.  This  was  undoubtedly  ex- 
cessive. The  jury  ought  to  have  found 
what  her  claim  secured  by  said  property 
was,  and  her  recovery  should  not  exceed 
that.  The  verdict  of  tbe  jury  is  not  sus- 
tained by  the  evidence,  and  therefore  a 
new  trial  ought  to  be  granted. 

The  record  tiefore  us  in  this  case  has 
been  prepared  in  a  manner  so  grossly  in 
violation  of  rules  of  this  court  It  ought  to 
have  been  pr'jmptly  stricken  from  the  files, 
without  consideration  beyond  an  obser- 
vationof  Itsdefectfl.  The  docunientaryev- 
idence  Is  not  found  In  Its  proper  place  In 
the  record,  but  the^e  documents,  together 
with  depositions  on  both  sides,  are  bundled 
together  in  a  sort  of  appendix  near  the 
close  of  the  statement  of  the  ease.  The 
depositions  are  not  reduced  from  ques- 
tions and  answers  to  the  compactness  of 
narrative,  aud  In  one  case  the  questions 
are  found  In  one  document  and  the  an- 
swers In  another.  These  exhibits  are 
found  with  no  little  Inconrenience,  in  a 
voluminous  record,  without  proper  index, 
and  written  on  paper  which  violates  the 


rules  of  court.  It  is  tbe  duty  of  appel- 
lants' counsel  to  see  that  tbe  record  Is 
proj>erly  made.  This  record  has  only  been 
tolerated  by  reason  of  <mr  un  wIlllngneiMi 
to  Impose  tbe  expenses  of  preparing  the 
record  anew  upon  litigants.  But  hereaft- 
er these  Irregularities  will  be  corrected  by 
striking  BDcb  records  from  the  files  of  tbe 
court.  Tbe  Judgment  and  the  order  over- 
ruling appellants' motion  fi)"  a  new  trio! 
are  hereby  reversed,  and  the  vuuse  remand- 
ed for  trial  de  novo. 

Blake,  C.  J.,  and  De  Wrrr,  J.,  eoncar. 


ao  Mont.  3M> 

Flandbtub  r.  MuRPHT  et  a/. 
(Supreme  Court  cf  Montana.  Feb.  IS,  IWl.) 
Labokeb*s  WioBa— Attachiibkt  —  Fkepbrexcss. 

Under  Oeti.  Laws  Mont,  c  121,  j  2030,  pro- 
viding that,  in  all  assignments  for  benefit  of 
creditors,  the  wages  of  laborers,  clerks,  etc.,  for 
services  renderea  within  QO  days  previous  to  the 
assigntoent,  not  to  exceed  1600  to  each  person, 
shall  l>e  preferred,  a  laborer  whose  employer  is 
attached,  and  tben  traoBfers  his  property  directlr 
to  the  creditor  in  payment  of  the  debt,  is  entitled 
to  a  preference  out  of  the  goods  thus  tranafemed. 

Appeal  from  district  court,  Jefferson 
county;  Thomas  J.  Galhraitu,  Judge. 

This  action  was  brought  fortbe  purptwe 
of  obtaining  relief  under  the  provision  of 
cliapter  121,  Gen.  Laws,  the  act  fur  tbe 
protection  of  wnge-workera,  tbe  first  sec- 
tion of  which  is  as  follows:  ''Sec.  3050. 
That  in  all  assignments  of  property  made 
by  any  person,  association,  corporation, 
copartnership,  chartere<l  company,  or  cor- 
poration, to  truRtees  or  asslgneea  on  ac- 
connt  of  Inability  of  assignor  at  the  time 
of  the  assignment  topay  hisortbelr  debts, 
or  In  proceedings  in  Insolvency,  the  wages 
of  the  miners,  mechanics,  salesmen,  serv- 
ants, clerks,  or  laborers  employed  by  such 
assignor  for  services  rendered  within  sixty 
days  Immediately  previous  to  such  asKlga- 
ment,  not  to  exceed  two  hundred  dollars 
to  each  person,  are  preferred  claims,  and 
must  be  paid  by  such  trustees  or  assignees 
b'efore  any  other  creditor  or  creditors  of 
such  asalgnor. "  The  complaint  seta  forth 
tbe  following  facts:  Plaintiff  Ik  a  laborer. 
On  March  3,  1890,  one  Johnston  owed 
piaintm  f92.85  for  labor  performed  within 
40dayBof8aiddate.  ThatonMnrch  3.1890, 
defendants  sued  Johnston  for  f1.609.85, 
and  upon  a  writ  of  attachment  in  said 
suit  the  sheriff  of  the  county  levied  upon 
all  the  goods  and  chattels  of  Johnston. 
On  March  5, 1890,  defendants  herein,  plain- 
tiffs therein,  took  a  bill  of  sale  of  all  John- 
ston's said  property  to  secure  tbelr  said 
claim  of  $1,609.85.  for  which  amount  they 
bad  commenced  aald  action.  At  tbe  time 
of  receiving  said  bill  of  sale  the  defendants 
herein  dismissed  the  suit  against  Johnston. 
That  the  goods  so  assigned  were  of  the 
value  of  $2,220.  On  March  8, 1890,  plaintiff 
served  upon  Jf>hnston  and  defendants  an 
affidavit,  setting  forth  the  fact  and  the 
nature  of  the  indebtedness  of  Johnston  to 
plaintiff.  That  at  all  the  times  mentioned 
Johnston  was  Insolvent  and  unable  to 
pay  bis  debts.  That  Johnston  or  defcnd- 
arits  have  not  paid  plaintiff  any  of  said 
sum.  Plaintiff  demands  Judgment  for 
$92.85,  Interest  and  costs,  and  for  uucb 
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otiier  and  fnrtber  relief  as  to  tbe  court 
may  seem  Just  and  equitable.  A  demur- 
rer was  filed  on  the  ground  tbat  the  com- 
plaint does  not  state  facts  sufflclent  to 
constitute  a  CHUse  of  action.  The  demur- 
rer was  overruled,  no  further  appearance 
waH  made  by  the  deTendants.  and  Judg- 
ment was  entered  tor  plaintiff  on  bis  ap- 
plication. It  appearB  from  the  jadgment 
that  it  was  adjadged  and  decreed  as  fol- 
lows: That  plaintin's  claim  ol  t92.S5  be 
paid  by  the  defendants  out  of  the  cbnttcis, 
etc.,  obtained  by  defendants  from  John- 
ston, with  interest  since  April  1, 1S90,  and, 
It  appearing  that  there  is  sutflclent  prop- 
erty therefor.  It  Is  adjudged  that  plaintiff 
have  Judgment  for  his  claim,  etc.,  against 
defendants. 

Cownn  &  Parker,  for  appellants.  W.  L. 
Bay  and  Thoa.  Joyes,  for  respondent. 

De  Witt,  J.,  (after  stating  the  facts  us 
above.)  We  readily  arrive  at  a  conclusion 
in  this  case  by  comparing  the  allegations 
ul  the  complaint  with  the  provisions  of 
the  statute.  Plaintiff  was  a  laborer,  hav- 
ing performed  services  of  less  than  $200  In 
value,  within  60  days  immediately  pre- 
vious to  the  transfer  of  property  by  John- 
ston to  defendants.  Johnston  wa8inHolr> 
ent,  and  unable  to  pay  his  debts.  Jt 
was  for  this  reason,  as  we  believe  It  ap- 

J)earsfrom  the  complaint,  that  he  trans- 
erred  his  property  to  the  defendnnts.  He 
was  indebted;  he  did  not  pay;  he  could 
not  pay.  His  property  was  attached  for 
debt,  and  when  this  occurred  he  made  the 
transfer  to  the  defendants.  No  other  rea- 
son for  the  transfer appeai-s,  and  we  are  of 
oplnhm  that  the  common  understanding 
of  language,  as  used  In  this  complaint, 
makes  it  certain  that  Johnston  transferred 
his  property  by  reason  of  his  inability  to 
pay  his  debts.  Bo  far  the  itoniplaint  seems 
to  state  a  cause  of  action  under  the  stat- 
ute. Butdefendants  object  that  the  trans- 
fer was  not  to  the  defendants  as  trustees, 
or  for  the  benefit  of  creditors,  but  was  in 
payment  of  a  debt  due  from  Johnston  to 
defendants.  Surely  the  defendants  were 
assignees  of  Johnston,  and  equally  certain 
is  It  that  the  assignment  was  made  for 
their  benefit  ascredltors.  To  say  that  the 
wage- workers'  law  should  not  operate, 
because  the  aspignment  is  made  to  a  cred- 
itor directly,  and  for  bis  sole  benefit,  In- 
stead of  being  made  to  a  third  dlsinter< 
ested  person,  and  for  the  benefit  of  more 
than  one  creditor,  would  be  to  fritter 
away  the  law  In  unsubstantial  verbal 
criticism.  We  are  of  opinion  that  the 
demurrer  was  properly  overruled.  Nofur- 
ther  appearance  being  made  by  defend- 
ants, tbe  form  and  substance  of  tbe  Judg- 
ment was  such  asshould  have  been  entered 
under  the  statnte  and  the  facts  before  the 
court.  The  judgment  is  afilrmed. 

Blake,  C  J.,  and  Harwood,  J.,  concur. 

(10  Hoot.  401}   


Btatb  ex  rel.  MurtPHY  v.  Judge  of  Sec- 
ond DlBTKICT  COUKT. 
(Supreme  Court  of  Montana.  Feb.  12, 1891.) 
Afpoikthbxt  of  Speciai.  Admixibtkatob. 
Under  Prob.  Prac.  Act  Mont  S  95,  provid  - 
Ing  that  the  court  may  appoint  a  special  adminia- 


trator  in  certain  cases,  or  may  direct  the  public- 
administrator  to  take  charge  of  the  estate,  the 
oourt  may  appoint  another  than  the  public  ad- 
ministrator, and  in  bo  doing  is  not  required  to 
follow  the  ordttr  of  jtriorit^  prescribed  in  section 
55  so  far  as  tbe  pubhcadmmistrator  is  concerned. 

Certiorari  to  district  court.  Silver  Bow 
county;  Jons  J,  McHolton,  Judge. 

James  W. Murphy,  upon  a  writ  of  certio- 
rari, asks  this  court  to  review  the  action 
of  the  district  court  In  appointing  James 
A.  Talbot  a  special  administrator  o!  the 
estate  of  Andrew  J.  Davis,  deceased,  and 
not  appointing  the  relator.  The  facts  ma- 
terial to  the  inquiry,  and  the  statutes  nec- 
essary to  be  construed,  are  as  followt^: 
Andrew  J.  Davis  died  in  the  county  of 
ver  Bow,  March  11, 1890,  leaving  a  large 
estate,  and  a  large  number  of  hcii-s.  Aft- 
erwards John  A.  Davis,  a  brother  of  de- 
ceased, was  appointed  by  the  court  hav- 
ing Jurisdiction  administrator  of  the  es- 
tate, as  that  of  au  intestate.  An  appeal 
was  taken  from  that  appointment,  and 
ou  the  24th  day  of  July,  lti9U,  tbat  appeal 
was  pending  In  the  supreme  court.  On 
that  day.  July  24.  ISOO.said  John  A.  Davis 
filed  in  the  district  court  his  petition  for 
the  probate  of  an  instrument,  purporting 
to  be  a  will  of  said  Andrew  J.  Davis,  and 
for  the  appointment  of  himself  as  adminis- 
trator with  the  will  annexed.  Objections 
were  filed  by  some  of  the  heirs  to  the  pro- 
bate of  the  alleged  will.  On  August  9. 
ISW,  the  appeal  to  the  supreme  court 
above  mentioned  had  not  been  determined, 
and  the  petition  for  the  probate  of  the  al- 
leged will  had  not  been  hoard  In  the  dis- 
trict court.  On  the  last- mentioned  Gay  the 
said  John  A.  Davis  filed  in  the  district 
court  his  petition  to  he  appointed  special 
administrator  of  said  estate.  The  petition 
set  forth  the  above-recited  tacts,  and.  In 
addition,  that  the  hearing  of  tlio  petition 
for  the  probate  of  the  alleged  will  hud 
been  set  for  August  23,  1890;  that  four 

Kartics  had  filed  objections  to  the  pro- 
ate,  alleging  that  the  same  was  not  the 
will  of  said  Andrew  J.  Davis;  that  it  was 
evident  that  much  time  must  elapse  be- 
fore the  question  of  the  probate  of  the  al- 
leged win  could  be  determined,  and  that 
thereby  there  would  be  delay  In  granting 
letters  of  adnilnistration;  that  there  was 
then  no  one  authorized  to  take  charge  of 
the  property  of  the  estate,  or  attend  to  its 
business;  that  petitioner  was  the  brother 
of  deceased,  and  residuary  legatee  In  said 
will.  On  the  same  day,  August  9,  1890. 
James  W.  Murphy  filed  hts  petition  for  ap- 
pointment as  special  administrator.  He 
set  forth  that  he  was  public  adminUtrator 
of  Silver  Bow  county,  and  also,  in  effect, 
tbe  facts  above  recited:  that  the  estate 
would  be  wasted  and  scattered ;  and 
prayed  that  he  might  be  appointed  special 
administrator.  The  district  court  acted 
upon  these  petitions  on  August  12, 1890. 
Prior  to  said  day  no  written  objections 
had  been  filed  by  either  petitioner  against 
the  appointment  of  the  otiicr,  except  as 
his  own  petition  might  be  construed  as 
an  objection  to  the  appointment  of  tbe 
other  applicant.  On  said  last-named  day 
the  district  court  made  an  order  in  which 
it  reviewed  the  facts,  and  concluded  that 
the  court,  having  considered  said  peti- 
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tlons,  and  all  matters  alleged  tberein,  and 
bolng  advised  In  the  premises,  and  finding 
ttant  it  liinenasary  tuat  a  special  adminis- 
trator of  said  estate  should  be  appointed, 
end  finding  Itto  be  to  tlie  bent  IntereuU  ot 
the  estate  that  neither  of  said  petitioners 
should  be  a  ppointed  special  administrator, 
t?enled  each  of  their  applications,  and,  up- 
on ita  own  motion, ordered  that  James  A. 
Talbot,  a  suitable  and  competent  person, 
and  a  resident  of  Silver  Bow  county, 
Mont.,  be,  and  la  hereby,  appointed 
special  administrator,  with  powers,  etc., 
and  that  letters  shall  Issue  to  him,  upon 
his  giving  bends  In  the  sum  of  ¥3,000,000. 
In  pursuance  to  said  order,  letters  Issued 
to  said  Talbot  on  August  18, 1890.  Such 
appear  to  be  the  facts  upon  the  return  of 
the  writ  ot  certiorari  Issued  on  the  appli- 
cation of  said  Murphy  from  this  court  Oc- 
tober 24,  1890. 

The  statutes  of  the  state  Interesting  to 
this  inquiry  are  as  follows:  "Sec.  831. 
There  shall  be  elected  in  each  county  In 
the  state  one  public  administrator,  whose 
term  of  office  shall  begin,  •  •  •  and 
who  shall  hold  his  office  for  two  years." 
Comp.  St.  p.  868.  "Sec.  S33.  Every  pub- 
lic admlDistrator,  duly  elected  and  quali- 
fied, must  take  charge  of  the  estates  of 
persons  dying  within  his  county,  as  fol- 
lows: Firat.  Of  the  estates  of  decedents 
for  which  no  administrators  are  appoint- 
ed, and  which,  in  consequence  thereof,  ara 
being  wasted,  ancared  for,  or  lost;  see- 
OBdj  of  the  estates  of  decedents  who  leave 
no  known  heirs,  or  are  strangers;  third, 
of  estates  ordered  Into  bis  hands  by  the 
probate  court;  fourth,  of  estates  upon 
which  letters  ot  administration  have  been 
Issued  to  him  by  the  probate  court." 
Comp.  St.  p.  857.  "Sec.  834.  Whenever 
a  public  administrator  takes  charge  of 
an  estate  which  be  is  entitled  to  aamln- 
Ister,  without  letters  of  administration 
being  Issued,  or  under  order  of  the  court, 
be*  must,  with  all  convenient  dispatch, 
procure  letters  of  administration  thereon, 
in  a  like  manner  and  on  like  proceedings 
as  letters  of  administration  are  Issued  to 
other  persons."  Id.  "Sec.  95.  When  thero 
Is  delay  In  granting  letters  testament- 
ary, or  of  admlntstra  tlon,  from  any 
cause,  or  when  such  letters  are  granted 
Irregularly,  or  no  sufiScient  bond  is  filed  as 
required,  or  when  no  application  la  made 
for  snch  letters,  or  when  an  admlnintra- 
tor  or  executor  dies  or  Is  suspended  or  re- 
moved, the  probate  Judge  must  appoint  a 
special  admivilstrator  to  collect  and  take 
charge  of  the  estate  ot  the  decedent,  in 
whatever  county  or  counties  the  same 
may  be  found,  and  to  exercise  such  pow- 
ers as  may  be  necessary  for  the  preserva- 
tion of  the  estate,  or  he  may  direct  the 
public  admlnistrator.ot  bis  county  to  take 
charge  of  the  estate.  Sec.  96.  The  ap- 
pointment may  be  made  out  of  term-dme 
and  without  notice,  and  must  be  made 
by  entry  on  the  minutes  of  the  court  spec- 
ifying the  powers  to  beexerclsed  by  thead- 
minlHtrator.  •  •  •  Sec.  97.  In  making 
the  appulntroent  of  a  special  administra- 
tor, the  probate  judge  must  give  prefer* 
enceto  the  person  entitled  to  letters  testa- 
mentary or  of  administration,  but  no  ap- 
DMl  must  be  allowed  from  the  appoint- 


ment." Last  three  sections  from  Comp. 
St.  p.  296.  "Sec  55.  Letters  of  admin- 
istration on  the  estate  of  a  person  dying 
Intestate  must  be  granted  to  some  une  or 
more  of  the  persons  hereinafter  mentioned, 
who  are  respectively  entitled  thereto,  in 
the  following  order:  Firs',  the  surviving 
husband  or  wife;  •  •  •  second,  the 
children;  third,  the  father  and  mother; 
fourth,  the  brothers;  snh,  the  sisters; 
sixth,  thegrandchildren;  seventh,  the  next 
ot  kin  entitled  to  share  In  the  dlstiibution 
ot  the  estate:  tf;(g&t£,  the  public  adminis- 
trator; ninth,  the  creditors;  tenth,  any 
person  legally  competent.  Id.  p.  2Sd.  As 
to  the  writ  of  certiorari,  the  law  le :  "  Sec. 
554.  The  writ  of  certiorari  may  be  de- 
nominated the  'writ  of  review/  Sec.  556. 
«  •  *  The  writ  BbaU  be  granted  In  all 
cases  when  an  Interior  tribunal,  board,  or 
officer  exercising  Judicial  functions  has  ex- 
ceeded the  Jurisdiction  ot  such  tribunal, 
board,  or  officer,  and  there  Is  no  appeal, 
nor.  In  the  Judgment  of  the  court,  any 
plain,  speedy,  aud  adequate  remedy.  Sec. 
556.  The  application  shall  be  made  on  affi- 
davit by  the  party  beneficially  Interested. 
•  •  •  Sec.  561.  The  review  upon  this 
writ  shall  not  be  extended  further  than  to 
determine  whether  the  Inferior  tribunal, 
board,  or  officer  has  regularly  pursued 
the  authority  of  such  tribunal,  board,  or 
officer.   Sec.  662.  "   When  a  tuU  re- 

turn has  been  made,  the  court  ■  *  • 
may  give  Judgment  either  affirming  or  an- 
nulling or  modifying  the  proceedings  lie- 
low."  Chapter  1.  p.  205,  Comp.  St.  Thf 
statutes  above  cited  were  enacted  by  the 
territorial  legislature.  The  constitution 
ot  the  state,  November  8.  1889,  adopted 
these  statutes,  and  merged  the  Jurisdir- 
tlon  and  existence  of  the  probate  court  in 
the  district  court,  and  provided  for  the 
change  of  the  word  "probate"  to  "dis- 
trict" wherever  It  occurs.  Section  20, 
Schedule.  S  4.  In  the  affidavit  for  the 
writ  of  certiorari  the  applicant  prays  that 
this  court  review  the  said  proceedings  of 
the  district  Judge,  alleging  that  they  were 
In  excess  otthe  JurlsdIctioQ  of  that  court. 
The  action  ot  this  eourt  Is  limited  to  an- 
nulling or  affirming  the  proceedings  ot  the 
district  Judge,  so  far  as  they  coma  btfore 
us. 

E.  D.  Weed  and  John  M.  McDoaaM,  for 
petitioner.  M.  Klrkpatrtekf  tor  respond, 
ent. 

De  Wrrr,  J.,  (after  stating  the  iketa  as 
above.)  Much  has  been  brought  Into  this 
case  in  the  argument  that  Is  not  pertinent 
to  the  hearing.  The  application  Is  for  a 
writ  of  cert/orar/.  The  general  principles 
of  law  applicable  to  the  Invocation  of  this 
writ  are  the  same  throughout  all  the 
courts;  but  any  doubts  as  to  the  province 
ot  the  writ  In  this  court,  and  any  minor 
dlfTereuces  In  the  views  ot  courts  upon  the 
writ  generally,  are  fully  set  at  rest  by  the 
explicit  provisions  of  the  statute  of  this 
state.  Under  that  statute,  we  have  only 
to  Inquire  whether  theapplieatlnn  Is  prop- 
erly before  us,  and,  It  so,  whether  the  dte- 
trict  Judge  exceeded  his  Jurisdiction. 

Many  Interesting  points  are  discuMed 
by  counsel,  to  which  we  will  not  advert, 
but  will  onljr  otter  a  eonstructlon  ul  see- 
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tion  96,  whlcb  Beema  to  w  as  clear  as  tt  Is 
conclusive.  The  public  admluiatrator, 
when  acting  solely  as  each,  Is,  perhaps,  a 
public  offi<*er.  His  powers  and  duties  are 
defined,  and  the  estates  of  which  he  shall 
take  chai^  are  described.  Section  R21,  p. 
863,  Comp.  St.;  section  888,  p.  857,  Id. 
When  there  is  a  delay  In  appolntlngan  ad- 
ministrator, the  district  Judge,  for  the 
temporary  prutectlon  of  the  efltate.  may 
do  one  of  two  thlngH,  (section  (1)  He 
may  direct  the  pnbllc  administrator  to 
take  charge  of  the  estate,  or,  (2)  if  he  does 
not  so  direct,  be  must  appoint  a  special 
administrator.  There  seems  to  be  nu  am- 
biguity In  this  prorlBlon.  A  discretion  Is 
giren  to  the  district  Judge  to  adopt  one  of 
two  courses.  In  the  case  at  bar  the  Judge 
exercised  this  discretion,  and  exercised  It 
by  not  directing  the  public  administrator 
to  take  charge  of  the  estate.  The  Judge 
took  the  other  alternative  of  the  statute, 
and  preceded  to  the  appolntmeut  o(  aspe- 
clal  administrator.  Be  thereby  did  some- 
thing wholly  Inconsistent  with  directing 
the  public  administrator  to  take  chaise 
of  the  estate,  and  thereby  as  well  passed 
upon  and  decided  the  question  of  directing 
the  public  administrator  to  take  charge, 
and  decided  it  adversely  to  sncb  taking 
charge  by  the  public  administrator.  This 
was  an  act  of  Judicial  discretion,  of  which 
no  abuse  Is  shown,  and  of  which  the  pub- 
lic administrator  cannot  complain.  Hav- 
ing passed  and  settled  this  matter,  and 
proceeding  to  the  other  alternative  al- 
lowed the  Judge,  under  section  95,  vis.,  the 
appointment  of  a  special  administrator, 
wlilch  the  Judge  could  do  without  notice 
to  any  one,  and  out  of  term-time,  (section 
96,)the  Judge  finds  thatsectlon  97  provides 
that  preference  must  be  given  in  such  ap- 
pointment to  the  persons  entitled  to  gen- 
ersl  administratorship.  In  the  order 
named  in  section  66.  In  that  order,  the 
public  administrator  appears  as  eighth. 
But  the  law  has  already  provided.  In  the 
other  alternative  in  section  96,  that  the 
public  admlnlHtrator,  as  to  temporary 
care  of  the  estate,  stands  ahead  of  all 
classes  of  persons  named  In  section  55,  If 
the  Judge  chooses  to  put  the  estate  into 
bis  hands.  A  special  provision  is  thus 
made  for  putting  the  public  administrator 
in  charge;  aspeclal  provision,  which  tak«>B 
him  out  of  the  general  classes  of  adminis- 
trators. If  It  Is  the  Judgment  of  the  Judge 
that  the  public  administrator  should  take 
the  estate,  the  Judge  may  so  direct,  to  the 
exclusion  of  all  claimants  to  special  let- 
ters. Now,  when  thejudge  passes  the  pub- 
lic administrator,  and  practically  says, 
"I  will  not  appoint  him,  as  I  may,"  and 
determines  to  proceed  under  the  other  al- 
ternative of  section  95,  and  appoint  a  spe- 
cial administrator,  then.  In  making  his 
selection  from  the  classes  of  persons  named 
In  section  65,  must  heagaln  adjudicate  up- 
on the  claims  of  the  public  administrator, 
a  question  which  he  has  already  decided 
under  an  ampler  provision  of  the  law  al- 
lowing him  to  give  to  bim  the  estate? 
Must  he  again  say  whether  or  not  he  will 
give  him  charge  of  the  estate,  when  he  has 
already  settled  the  matter  In  the  exercise 
of  his'diecretlon,  and  said  he  would  not  do 
so?  We  think  not.  The  Judge  had  the 


amplest  and  lai^est  powers  to  direct  the 
estate  into  the  hands  of  the  public  admin- 
istrator, to  the  exclusion  of  every  one. 
He  did  not  exercise  that  power.  It  can- 
not be  said  that,  the  judge  having  delib- 
erately ignored  the  public  administrator, 
when  be  had  full  power  to  recognize  bim, 
be  must  again  consider  bis  claim,  when 
proceeding  under  the  other  alternative  of 
the  statute.  This  would  be  equivalent  to 
holding  that  the  Judge  may,  if  Ue  chooses, 
make  the  public  administrator  the  tem- 
porary custodian  of  the  estate,  but.  it  he 
does  not  do  so,  as  be  may.  then.  In  ap- 
pointing a  special  administrator,  he  must, 
under  certain  conditions,  do  the  very  thing 
which  the  other  provision  of  the  law  says 
he  may  do,  and  which.  In  his  discretion, 
he  bus  decided  not  to  do.  We  cannot 
agree  to  any  such  construction  of  the  stat- 
ute. It  would  be  a  strain  upon  language, 
approaching  the  point  of  fracture.  The 
correct  view  of  sections  96,  97.  and  66  Is 
that  the  public  administrator  is  not  In  the 
list  of  candidates  for  special  administra- 
torship, for  the  reason  that  his  claims  for 
temporary  custodianship  of  the  estate  are 
provided  for  In  another  separate  portion 
of  the  section,  by  which  he  Is  first  placed 
In  choice.  If  the  Judge  desires  him  to  take 
charge.  Our  Interpretaldon  of  ttkem  laws 
is  that,  when  there  is  delay  in  the  appoint- 
ment of  an  administrator,  the  Judge  may 
direct  the  public  administrator  to  take 
charge  of  the  estate.  If  he  does  not  do  so, 
which  he  need  not,  then  the  public  admin- 
istrator Is  disposed  of  In  the  premises,  and 
the  judge  must  go  on  to  appoint  a  special 
administrator,  from  the  dasses  of  persons 
named  In  section  66,  otber  than  the  public 
administrator.  Now,  the  public  adminis- 
trator Invokes  the  writ  of  certtorart  on 
the  ground  that  the  district  Judge  exceed- 
ed his  Jurisdiction.  Under  our  construc- 
tion of  the  statutes,  we  are  of  the  opinion 
that  the  district  Judge,  as  far  as  the  re- 
lator is  concerned  in  the  proceedings,  did 
not  exceed  bis  Jurisdiction;  and  the  writ 
Is  therefore  dismissed. 

BLiAeb,  C  J.,  and  H&bwood,  J.,  concur. 


State  t.  Fbt. 


ao  Host  «7> 


(Supnme  Cmnt  qf  Monttma.  Feb.  16, 1891.) 
CBumru.  Law — New  Trial — Sutficibnot  or 

NOTIOB. 

Under  Crim.  Frac.  Act  Mont.  S  868,  pro- 
vidlDfc  that  aj^licatlotis  for  s  new  trial,  if  made 
for  any  cause  mentioned  in  the  first  four  subdi- 
visions of  BectioQ  364,  shall  be  based  ou  affldavits 
filed  at  the  same  time  as  the  notice  of  mottoii, 
and  that  in  all  other  cases  the  notice  must  state 
particularly  the  error  relied  upon,,  a  notice  of 
motion  entered  upon  the  motion  book,  and  serrioe 
of  which  i»  admitted  by  t^e  county  attorney, 
stating  that  as  soon  as  a  transcript  of  the  evi- 
dence is  made  defendant  will  move  for  a  new  trial 
OQ  ^rrounds  to  be  set  forth  in  the  motion,  is  in- 
sufBcient. 

Appeal  from  district  court.  Deer  Lodge 
county;  D.  M.  Dcrfeb,  Judge. 

John  Duffy,  for  appellants.  Henri  J, 
Haskell,  Atty.  Gen.,  for  the  State. 

Blakr,  C.  J.  The  appellant  was  con- 
victed September  19, 1890,  of  the  crime  of 
robbery*  and  Judgment  was  pronounced 


Digilized  by 


Google 


FAGIFIC  BEFOIlTEB,yoi..  25. 


(Mont 


October  18,  1890.  The  following  notice 
was  made  and  entered  September  19, 1890, 
in  tbe  motion  book  of  the  court  below : 
"To  W.  S.  Shaw.  County  Attorney:  You 
will  hereby  take  notice  that  the  above- 
named  defendant  will,  as  soon  as  the 
transcript  of  the  evidence  in  the  above 
case  is  made,  move  tbe  court  for  a  new 
trial  of  the  above  cause,  upon  the  grounds 
to  be  set  forth  in  said  motion.  J.  H. 
Duffy,  Att'y  for  l>efeDdant.  Dated  Sept. 
19th,  1^.  Service  of  above  notice  ad' 
mftted,  and  copy  waived.  W.  S.  Shaw, 
County  Attorney.  Sept.  19th,  1890. "  The 
appellant  did  not  file  an  affidavit  or  make 
a  statement  of  facts  which  called  for  a 
special  order  of  the  court,  or  apply  for  fur- 
ther time  for  the  preparation  of  any  pa- 
pers. The  record  is  silent  upon  this  mat- 
ter, and  we  can  presume,  in  the  absence  of 
anything  to  the  contrary,  that  **  tbe  trans- 
cript of  tbe  evidence"  was  fnrnlshed  as 
soon  as  It  was  demanded.  We  cannot  dia- 
cover  any  Kood  cause  for  thecondactof 
counsel  In  departing  from  the.procedure 
which  governs  and  defines  the  rights  of 
parties  who  have  iHen  convicted  of  an 
offense  against  the  laws  of  tbe  state.  The 
motion  for  a  new  trial,  which  was  served 
and  filed  October  1. 1890.  specified  every 
error  that  was  relied  on  by  the  appellant. 
This  motion  was  overruled  by  the  court 
on  the  "ground  that  no  notice  had  been 
served. "  No  brief  has  been  filed  by  the 
appellant.  The  criminal  practice  act  pro- 
vides as  follows:  "The  application  for  a 
new  tried  shall  be  made  upon  motion,  and. 
If  based  upon  any  ut  the  grounds  men- 
tioned In  tbe  first  four  subdivisions  of  the 
preceding  section,  written  notice  of  each 
motion  must  be  filed  within  thirty  days 
after  the  discovery  of  the  facts  upon  which 
the  party  relies  in  support  of  his  motion ; 
in  all  othercases  notice  of  motion  must  be 
filed  within  ten  days  after  the  rendition  <»t 
the  verdict."  Section  3^.  "Applications 
fora  new  trial,  if  madeforany  of  the  canses 
mentioned  in  the  first  four  subdivisions  of 
section  354  of  this  division,  shall  be  based 
upon  affidavits,  which  must  be  filed  at  the 
same  time  as  thenoticeof  motion,  or  within 
Buclifurthertlme  as  maybe  allowed  by  the 
court  or  judge ;  in  all  other  cases,  the  ap- 
plication must  be  made,  •  •  •  and  the 
notice  of  motion  must  state  particularly 
the  error  upon  which  the  party  making 
the  application  relies. "  Section  356.  There 
are  seven  subdivisions  of  said  section  3i>4, 
which  state  the  grounds  for  which  a  new 
trial  will  be  ;?ranted  in  criminal  actions. 
It  will  be  observed  that  the  notice  of  the 
motion  must  be  filed  within  acertaln  num- 
ber of  days,  which  varies  according  to  the 
causes  on  which  they  are  based.  The  Code 
of  Civil  Procedure  relating  to  motions  con- 
tains this  clause:  "Notice  of  a  motion 
made  in  term-time, except  thosemade  dur- 
ing the  progress  of  a  trial. shall  be  entered 
in  a  book  to  be  kept  for  that  purpose,  and 
called  the  'Motion  Book;*  and  such  mo- 
tion shall  be  tor  hearing  after  twenty-four 
hour?  from  tbe  time  such  notice  is  entered 
In  the  motion  book."  Section  4S3.  The 
criminal  practice  act  provides  further: 
"An  application  for  a  new  trial  shall  be 
beard  on  the  second  day  after  notice  filed, 
or  as  soon  as  practicable  thereafter." 


Section  356.,  The  Code  of  Civil  Procedure 
In  another  chapter  regulates  the  mode  of 
obtaining  a  new  trial  in  civil  cases,  and 
requires  the  party  Intending  to  move  there- 
for to  file  a  notice  of  his  intention  in  a  cer- 
tain form.  Title  8.  c.  10.  The  motion 
book  is  not  used  for  any  purpose  in  the 
proceedings  which  are  applicable  to  new 
trials,  and  tlie  appellant  did  not  protect 
his  right  to  the  remedy  he  desii-ed  by  the 
record  of  bis  notice.  The  service  of  the 
same  was  admitted  by  tbecoanty  attorney. 
The  statntes  hare  designated  the  acts 
which  are  essential  to  the  notice  of  the  in- 
tention torooveforanew  trial.  Tbecourt 
in  Burton  v.  Todd,  (18  Cal.  485.  9  Pac.  Rep. 
6t>3,  has  said:  "We conclude, therefore,  (1) 
that,  as  the  right  to  move  for  a  new  trial 
is  statutory,  it  must  be  pursued  in  the 
manner  pointed  out  by  the  statute." 
The  appellant  conid  not  lawfully  embody 
In  his  motion  for  a  new  trial  the  partic- 
ulars which  Hhoald  be  stated  In  his  notice 
of  Intention.  Tbe  appellant  has  not  filed 
or  served  a  proper  notice  of  his  Intention 
to  move  for  a  newtrial,  and  the  judgment 
is  afiHrmed,  and  will  be  executed  as  direct- 
ed In  the  court  below. 

Habwood  and  Db  Witt*  JJ.,  concur. 


(10  MODL  S90) 

Palmeb  v.  McMastee. 
{Supreme  Cou/rt  of  Monta/na.  Feb.  9,  ISSt.) 
LiABizjTT  or  BHBBm— Illegal  SstzuaK— En* 

DBKCB. 

1.  In  an  action  against  a  sheriff  for  the  con- 
version of  personal  property,  where  the  defeaid- 
BDt  justifies  under  an  execution  asainat  the  proi>- 
erty  of  a  third  person,  alleging  aim  to  be  the 
real  owner,  It  Is  not  error  to  ezolude  the  execu- 
tion unless  defendant  proves  or  offers  to  prove 
tbe  existence  of  a  valid  Judgment  upon  which  tlie 
execution  issued. 

2.  Where  tbe  judgment  upon  which  the  exe- 
cution issues  is  void  it  is  not  earor  to  reject  an 
amendment  to  the  answer  alleging  more  fully  tbe 
indebtedness  upon  which  tbe  original  action  was 
brougbt,  and  setting  forth  the  petition  and  writ 
of  attachment,  as  the  lieu  oi  tbe  attachment 
merges  in  tbe  judgment. 

3.  An  offer  of  depositions  "for  the  purpose  of 
proving  tb&t  tbe  property  in  controversy  is  not 
tbe  property  of  plaintff,  and  tliat  she  was  not  in 
possession  thereof, "  is  properly  excluded  on  the 
ground  of  vagueness,  where  tbe  portions  of  the 
depositions  which  it  is  desired  to  Introduce  are 
not  designated. 

4.  In  an  action  for  conversion  of  property, 
where  tbe  plaintiff's  ownership  and  possession 
are  in  issue,  It  is  error  to  instruct  tbat  tbe  "onlv 
question"  is  the  value  of  the  prop^tj,  althoogu 
plaintiff's  testimony  as  to  her  ownership  is  un- 
disputed. 

Ajtpeal  from  district  court.  Deer  Lodge 
county;  D.  M.  Durfkb,  Judge. 

RobiDSoa  A  Stapleton,  for  appellant. 
Cole  A  Wbltebill,  for  respondent. 

Blake,  C.  J.  This  Is  the  second  appeal 
which  has  been  before  the  court.  The 
facts,  which  are  recited  In  the  renorts.  (S 
Mont.  186, 19  Pac.  Rep.  585,)  will  not  be  re- 
peated in  this  opinion.  Attlie  trial  theju* 
ry  returned  a  verdict  for  the  sum  of  $2,06R, 
and  judgment  was  entered  tor  the  re- 
spondent for  this  amount.  Tbemotion  of 
the  appellant  for  a  new  trial  was  ,over- 
ruled. 

We  have  deliberated  upon  all  the  quee* 
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-Uons  which harebeen  presented  toradjuat- 
ment,  and  arrived  at  the  conclOMfon  that 
the  inetructlone  were  conflicting  and  mls- 
leadlnK-  Ae  there  mast  be  a  new  trial  of 
the  eafle,  we  will  review  all  the  questions 
which  mast  be  dete'ruiined  at  that  time  Id 
the  court  below.  The  executions  which 
are  mentioned  In  the  report  of  thecaBe, 
supra,  were  offered  in  evidence  by  the  ap- 
pellant. They  wore  regnlar  upon  their 
face,  and  one  of  them  stated  that  James 
M.  Bailey  recovered  April  22, 18S4,  In  the 
district  court,  a  judgment  afirainst  Will- 
lam  J.  Palmer  for  the  sum  offfHfidamaKes 
and  9277.30.  costs.  The  sheriff  made  this 
return  thereon : 

"I  do  hereby  certify  that  I  received  tlie 
annexed  execution  on  the  23d  day  of  April, 
A.  D.  1884,  and  executed  same  by  levying 
upon  and  selling  on  the  3d  day  of  May,  A. 
D.  18S4,  the  following  described  property, 
to- wit:  [description  of  property  in  con- 
troversy.] Kxliibit: 

Amount  of  judgoient  tSl2&  30 

Accruing  cobU   .    83  14 

Amount  received  from  sale  1607  00 

To  deficiency   48  44" 

The  bill  of  exceptions  states  that  this 
evidence  was  excluded  by  the  court  "for 
the  reason  that  defendant  did  not  offer  to 
prove  any  valid  Judgment  upon  which 
said  execution  was-  IsHued,  and  without 
such  judgment  defendant  could  nut  justi- 
fy." Upon  the  first  appeal  It  was  held 
that  the  judgments  which  were  entered  In 
favor  of  said  Bailey  and  Albert  Klein- 
scbmidt  and  against  ,the  said  W.  J.  Palm- 
er, and  for  the  enforcement  of  which  said 
executions  were  issued,  "were  void,  and  of 
no  eflect."  8  Mont.  194.  19  Pac.  Rep. 
&85.  Under  the  decisions  of  this  court,  the 
ruling  complained  of  was  correct.  Ford  v. 
McAlaster.  R  Mont.  240,  11  Pac.  Bep.  669; 
Marcum  v.  Coleman,  S  Mont.  196, 19  Pac. 
Bep.  394.  It  also  appears  in  the  tran- 
Bcrlpt  that  "the  defendant  asked  leave  to 
amend  his  answer,  setting  up  more  fully 
the  Indebtedness  on  which  James  M.  Bailey 
and  Kleinschmldt  &  Co.  Instituted  the 
suits  In  which  the  attachments  were  Is- 
sued against  said  W.  J.  Palmer,  in  which 
said  property  was  taken  by  defendant, 
and  tlie  complaint,  a£Bdavlt,  and  under- 
taking for  uttachiuent  therein,  and  the 
attachments  Issued  In  said  actions,  as  a 
Justification  to  him  for  taking  said  prop- 
erty."  The  court  refused  to  allow  this 
amendment  to  be  made,  and  would  not 
permit  the  t(?stiraony  tending  to  prove  the 
averments  thereof  to  be  introduced.  The 
writs  of  attachment  In  the  actions  referred 
to  were  Issued  to  authorize  the  officer  to 
levy  upon  and  hold  said  property  as  a  se- 
curity for  the  satisfaction  of  any  Judgment 
which  might  be  recovered  by  the  plaintiffs. 
When  the  sheriff  sold  and  delivered  the 
Hume  under  the  foregoing  execution,  and 
accounted  for  the  proceeds  thereof,  the 
possession  and  lien  which  were  acquired 
by  virtue  of  the  proceedings  in  attach- 
ment were  lost.  This  property  was  dis- 
posed of  without  any  valid  process,  and 
under  these  conditions  the  (»fflcer  is  deemed 
a  trespasser  ab  initio.  The  writs  of  at- 
tachment in  the  actions  pendins  against 
T.25p.no.l5— 67 


W,  J.  Palmer  possess  no  vitality.  In  Ross 
V.  Phllbrtck,  39  Me.  29,  this  wtatement  ap- 
pears in  the  facts:  "The  counsel  for  de- 
fendant requested  thecourt  to  instruct  tlie 
jury  that,  as  the  property  sued  for  was 
lawfully  attached  by  Burnhani,  and  that 
suit  still  pending  In  court.tbe  plaintiff  can 
maintain  no  action  to  recover  the  value  of 
that  property  while  so  pending,  on  ac- 
count of  defendant's  bavingsolU  thesame, 
although  the  sale  was  not  conformable  to 
the  statute."  The  court,  by  Mr.  Justice 
Cutting,  said :  "  Here,  then,  was  an  abuse 
of  anthoritjr  and  the  defendant,  according 
to  the  rule,  was  a  trespasser  ab  initio. 
•  •  •  But  it  is  contended  that,  so  long 
as  the  process  upon  which  the  property  in 
controversy  was  attached  Is  pending  In 
court,  the  plaintiff  cannot  sustain  this  ac- 
tion. *  •  •  An  officer  who  has  been 
guilty  of  a  trespass  from  the  beginning 
cannot  invoke  to  his  aid  the  process  which 
he  has  abused,  'He  places  himself  In  the 
same  situation  he  would  have  occupied 
had  he  seized  the  property  without  any 
process,  and  taken  it  from  the  owner's 
possession ;  and  what  consequence  is  It  to 
the  officer  or  the  attaching  creditor  that 
thesult  is  pendlngwben  the  attachment  Is 
dissolved,  and  can  no  longer  bemadeavail- 
able  to  satisfy  asubeequeut  execution?" 
JJrake.Attachm.  (6th  Ed.  )§  291;  Zschocke 
V.  People,  62  111.  127.  There  was  noerror  in 
the  action  of  the  court  upon  the  amend- 
ment which  was  proposed  to  the  answer, 
or  the  evidence  thereunder.  The  testi- 
mony of  the  respondent  was  direct  and 
positive  that  she  owned  the  property  In 
controversy,  and  that  the  horses  were  at 
her  place  on  Warm  Springs  creek  when 
thesheriffsold  them.  She  was  not  cross-ex- 
amined. Two  witnesses  testified,  in  effect, 
that  the  horses  were  "  with  Mrs.  Palmer 
on  her  ranch,"  and  In  hercustody.  This 
evidence  was  uncontradicted,  and  admit- 
ted without  any  objection  or  exception 
upon  the  part  of  the  appellant.  The  issue 
of  ownership  could  not  arise  upon  this 
trial,  because  this  court  laid  down  the 
law  of  the  case,  and  said:  "It  is  no  con- 
cern of  theirs  [the  creditors]  who  owns 
the  property ;  for,  unless  they  have  valid 
judgments  to  support  their  executions, 
they  cannot  deprive  the  plaintiff  of  her 
possesaion. "  8  Mont.  195,19  Pac.  Bep.5S9. 
The  appellant  madeseveral  offers  to  prove 
matters  relating  to  the  question  of  actual 
possession  at  the  time  of  the  alleged  con- 
version. When  they  are  examined  It  is 
evident  that  the  rules  which  govern  thin 
practicehavenot  heenfoUowed.  In  Cham- 
berlin  v.  Vance,  M  Cal.  75,  the  court  said : 
"But  when  counsel  make  an 'offer' of  evi- 
dence it  must  appear  that  the  facts  offered 
to  be  proven,  in  connection  with  facts  as 
to  which  evidence  has  already  been  token, 
arc  relevant;  otherwise  the  court  is  justi- 
fled  In  sustaining  an  objection  to  the  offer. 
The  offer  must  be  complete  In  Itself,  and 
must  not  omit  facts,  without  which  the  facts 
offered  are  not  relevant."  Smith  v. 
Mining  Co.,  64  Cal.  164;  Schroeder  v. 
Schmidt,  74  Cal.  459.  16  Pac.  Rep.  243. 
For  an  Illustration  of  these  views  we  will 
refer  to  the  transcript,  which  says:  "The 
defendant  offered  In  evidence  the  deposi- 
tions of  John  Cartin  and  Albert  Mead 
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•  •  •  lor  the  purpose  of  proving,  and  by 
wliicb  testimony  be  would  he  able  to  prove, 
tbat  the  property  set  oat  in  plalntlff'n 
complaint  was  no.t  the  proiierty  of  plalo- 
tllf,  and  tbat  she  did  not  own  the  same, 
and  was  not  In  the  poBseralon  thereof." 
This  offerdoesnot  embrace  uneapeciflc  fact, 
and  the  court  was  required  to  Ifrnore  It 
upon  the  ground  of  vagaenem.  The  dep- 
ositions are  not  iu  the  record,  but  the  ap- 
pellant did  not  dwleuatetbe  portions  of 
the  testimony  which  be  wished  to  intro- 
duce. This  rlgbt  to  show  tbat  the  re- 
spondent did  not  mjoy  the  poesesslon  of 
the  property  at  the  time  complained  of 
wasnot  denied  by  the  court,  but  his  offers 
of  proof  thereon  were  ambiguous,  and  fa- 
tally defective.  The  first  instruction  cov- 
ered the  issue  concerning  the  value  of  the 
property,  and  the  following  is  a  part 
thereof :  **Tou  arv  Instructed  that  the  on- 
ly question  for  yuu  to  consider  In  thtscase 
is  the  value  of  the  animals  mentioned  in 
the  complaint.  You  are  the  sole  Judges 
of  such  value,  which  must  be  arrived  at 
by  you  from  the  evidence  given  by  the  wit- 
nesses. It  is  admitted  by  the  defendant  in 
his  answer  that  the  valne  of  such  animals 
was  at  the  time  of  their  conversion  f 907, 
and  the  plaintiff  Isentltled  to  recover  such 
snra, — not  less  than.  $907,  and  not  more 
than  f  2,100,— as  you  may  think  her  enti- 
tled to  under  the  evidence. "  The  fifth  In- 
strontlon  is  as  follows:  "The  jury  are  In- 
structed that  before  the  plaintiff  in  this 
case  can  recover  she  must  prove  that  at 
the  time  said  property  described  tn  the 
complaint  berein  was  taken  and  levied  up- 
on by  the  defendant.  James  B.  McMaster, 
she  was  In  possession  thereof,  and  that 
said  property  was  taken  from  her;  but. 
It  the  plaintiff  has  failed  to  prove  tbat  at 
the  time  defendant  took  said  property  she 
was  [not]  the  owner  of  it.  or  in  the  pns- 
Bession  thereof,  then  the  jury  should  find 
lor  the  defendant."  The  jury  were  In- 
structed tbat  the  sole  question  for  their 
consideration  related  to  the  value  of  the 
property,  and  tbat  the  plaintiff  was  enti- 
tled to  recover  a  sum,  which  could  not  be 
less  than  f9i>7,  nor  more  than  f 2.100.  The 
Jury  were  also  told  that  there  were  other 
issues  to  be  determined,  and  that  the 
plaintiff  must  prove  tbat  ata  certain  time 
she  was  In  the  possession  ot  the  property, 
and  tbat  the  same  was  taken  from  her. 
The  instructions  were  given  upon  material 
points,  and  were  conflicting.  It  has  been 
observed  that  the  testimony  of  the  re- 
spondent upon  the  issue  of  possesttlon  was 
not  rebutted  by  the  appellant,  but  the 
conrt  should  not  have  asanmed  in  its 
cbarge  that  the  facts  were  proven,  which 
the  evidence  tended  to  establish.  This 
proposition  was  controverted  by  the  ap- 
pellant, and  never  conceded.  The  fifth  in- 
struction was  correct,  and  applicable  tu 
the  evidence;  and  thejury  could  not  find 
a  verdict  for  the  plaintiff  in  any  amount 
unless  tbey  were  satlsfleJ  that  sbe  was  In 
the  possession  of  said  property  when  It 
was  converted  by  the  d^endant.  When 
this  conclusion  was  reached.  It  was  prop- 
er to  inquire  Into  and  fix  the  value  of  the 
horses;  and  the  court  erred  in  instructing 
the  jury  without  any  qualiflcatiou  tbat 
the  plaintiff  was  rightfully  entitled  to  re- 


cover a  sum  ranging  between  two 
amounts,  which  were  specified.  It  is 
therefore  ordered  and  adjudged  tbat  the 
Judgment  be  reversed,  with  costs;  that 
the  order  overrnling  the  motion  for  a 
new  trial  be  set  aside;  and  tbat  the  canae 
be  remanded  for  a  new  trial. 

Harwood,  J.,  concnrs. 

■  (10  Man*. 

BOABD    or    COUUIBSIONRBS    OP  TEI.X^W< 

stone  Codhtt  t.  Northern  Pac.  B.  Co. 
et  a/. 

(Supreme  Court  of  Montana.  Jao.  22,  180L) 

COUHTIBS— BOUNDABISS— FOWBIIS  OF  TBRUTOBUL 

LeoiblatObs— Taxation. 

1.  Act  Cong.  May  26,  1864,  creating  the  ter- 
ritory of  Hontana,  and  defl&itig:  its  boundaries, 
excluded  therefrom  territoi?  which,  by  Indian 
treaties,  was  not  to  be  included  withio  the  Joris- 
diction  of  any  state  or  territory.  Afterwards  a 
treaty  was  made  with  the  Crow  Indians,  by 
wbicn  a  reservation  was  set  apart  to  them.  Held 
that,  as  the  treaty  was  silent  on  the  qDeation  of 
the  Inclusion  of  the  reeorvatitn  within  tbeboimd- 
aries  of  Montana,  the  Crow  reservation  became  a 
part  of  the  territory,  and  subject  to  the  control 
of  tbe  territorial  l^slature,  bo  far  as  the  dlvls- 
ion  of  tbe  territxnry  into  counties  is  concerned. 

2.  By  treaty  of  Ang.  23,  1881,  the  urow  Li- 
diaus  ceded  to  the  United  States  a  strip  of  their 
land,  400  feet  wide,  alone  and  parallel  with  the 
soutbern  banic  of  tbe  YellowBtone  river,  and  used 
by  the  Northern  Psclllo  Railroad  Company  for  a 
right  of  way.  This  strip  was  snbsequeotly 
granted  by  the  United  States  to  the  railroad 
company,  and  formed  a  port  of  Custer  ooanty,  as 
originally  created  by  Ant  Mont.  Feb.  2,  1866. 
Subsequently,  by  Act  MonL  Feb.  26,  18tji8,  the 
north-western  port  of  Custer  county  was  setapart 
as  the  county 01  Yellowstone,  thesouthem  bound- 
ary of  which  is  the  center  of  the  channel  of  the 
Yellowstone  river;  thus  leaving  the  railroad  com- 
pany's right  of  way  within  the  limits  of  Custer 
county.  Held,  that  Aot  Mont,  March  6,  1886, 
which  attached  such  right  of  way  to  tbe  coon^ 
of  Tellowstone  "for  Jndloial  parposes, "  did  not 
confer,  on  that  coauty,  the  ri^t  to  tax  it,  as  that 
is  an  encndve,  and  not  a  Judicial,  power. 

Appeal  from  dictrict  court,  Yellowstone 
county;  Gkobgb  R.  Milbubn,  Judge. 

Jas.  R.  Gobs  and  Toole  &  Wallace,  for 
appellants.  SStrevell  A  Porter,  tor  re- 
spondent. 

Db  Witt,  J.  This  action  was  originally 
against  tbe  Northern  Pacific  Ballroad 
Company  for  taxes;  but  the  coanty  of 
Custer  was  interpleaded,  and  the  conten- 
tion is  now  between  the  two  counties,  as 
to  the  right  to  collect  the  tax  from  the 
company.  The  railroad  company  is  a  dis- 
interested pai-ty,  and  has  paid  the  money 
into  court,  to  await  the  decision  of  this 
case.  It  is  not' necessary,  to  an  Intelligent 
view  of  the  case,  to  review  tbe  pleadings. 
The  case  is  properly  before  this  court. 
The  tax  in  qnestlon,  f 1,531.25,  was  levied 
by  each  county  upon  the  property  of  the 
Northern  Pacific  Ballroad  Company,  situ- 
ated upon  a  strip  ot  land, tbe  rlghtof  way 
of  the  company,  400  feet  wide,  and  extend- 
ing westwardly  from  the  crossing  of  tiie 
railroad  over  tbe  Big  Horn  river  to  the 
crossing  over  the  Yellowstone  river,  near 
the  town  uf  Billings;  which  is  land  ceded 
by  tbe  Crow  Indians,  from  their  reserva- 
tion, tu  the  United  States,  and  by  the  lat- 
ter granted  tu  the  railroad  company  for 
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risht-of-way  parposea.  The  jcoograpblcal 
position  and  relation  of  tills  strip  of  land 
to  the  two  L'oantlea  and  the  Crow  Indian 
reservation  is  made  clear  by  tbe  accum- 
panying  plat: 


*nie  only'qaeetion  before  the  coart  1b  as 
to  what  coanty  has  Jurisdiction  to  tax  tbe 
property  wltbln  tblu  atrip.  The  district 
court  decided  In  favor  of  Custer  county, 
from  which  Judgment  Yellowstone  county 
appeals.  This  controversy  arose  In  the 
year  1889,  under  the  territorial  govern- 
ment ot  Montana.  It  Is  necessary  to  jclve 
a  short  historical  review.  The  act  of  con- 
grress  creating  tbe  territory  (May  26, 1864) 
Included  within  Its  boundaries  the  whole 
of  what  is  now  tbe  Crow  Indian  reserva- 
tion, and  tbe  counties  of  Custer  and  Yel- 
lowstone, and  tbe  strip  ot  land  In  gues- 
tion.  As  to  Indians,  tbat  act  provided 
"that  nothing  Id  this  act  contained  shall 
be  constmed  to  impair  the  rights  of  per- 
son or  property  now  pertaining  to  the  In- 
dians in  said  territory,  so  long  as  such 
rigbts  shall  remain  nnextlngolshed  by 
treaty  between  tbe  United  States  and 
Buch  Indians,  or  to  Include  any  territory 
which,  by  treaty  with  any  Indian  tribe, 
its  not,  without  tbe  consent  of  said  tribe, 
to  be  Included  within  tbe  territorial  limits 
or  jurisdiction  ot  any  state  or  territory;* 
but  all  such  territory  shall  be  excepted  out 
of  the  boundaries,  and  constitute  no  part 
of  the  territory  of  Montana,  until  such 
tribe  shall  signify  their  assent  to  tbe  presi- 
dent of  the  United  States  to  be  included 
within  said  territory."  13  U.  8.  St.  at 
Large,  p.  86,  §  I.  In  examining  the  rela- 
tions of  the  Crow  Indians  and  thp  United 
States  government,  we  find  that  on  May 
26,  1864,  the  date  of  said  art,  there  was 
not  wltbln  tbe  limits  of  the  territory  of 
Montana. so  created*  any  land  as  to  which  | 


It  had  been  provided,  by  treaty  with  tbe 
Crow  Indians,  tbat  it  should  not  be  in- 
cluded within  the  territorial  limits  or  ]u- 
risdlctioD  of  any  atate  or  territory.  The 
treaty  with  the  Crows  of  Febmary  6, 1826. 
is  one  only  of  amity  and  commerce.  In 
It  no  land  In  the  United  States  is  set  apart 
for  their  use  and  occupation.  No  land 
within  the  limits  of  what  became  tbe  terri- 
tory of  Montana  Is  so  set  apart  for  them 
nntll  the  treaty  of  May  7,  1868,  which  was 
subsequent  to  the  act  of  congress  of  May 
26, 1804,  from  which  wehave  abovequoced 
a  portion  of  section  1.  This  latter  treaty 
"set  apart,  for  the  absolute  and  undis- 
turbed use  and  occupation"  ot  the  Crow 
Indians,  h  tract  of  land  bounded  on  tbe 
east  by  the  one  hundred  and  seventh  me- 
ridian, on  the  south  by  the  forty-fifth 
degree  of  latitude,  whlcb  was  tbe  eonthern 
boundary  ot  Montana,  on  the  north  by 
the  mld*channel  of  the  Yeilqwstone  river, 
and  on  the  west  by  a  line  west  of  the  strip 
of  ground  In  controversy  In  this  action. 
This  whole  area  was  within  the  then  or- 
ganized territory  ol  Montana,  and  Includ- 
ed within  Itself  tbls  atrip  of  land,  which 
afterwards  became  tberight  of  way  of  the 
Northern  Pacific  Railroad  Company.  This 
latter  treaty  ot  May  7, 1868.  being  subse- 
quent to  the  act  orrfanlzlng  the  territory 
of  Montana,  and  defining  the  limits  there- 
of,  and  placing  tbls  area  In  question  wltb- 
ln those  limits,  and  tbe  treaty  of  May  7, 
1868,  being  absolutely  silent  on  tbe  qae»- 
tion  of  any  rights  or  claims  of  the  Crow 
Indians  to  have  or  not  to  have  their  res- 
ervation included  within  the  boundaries 
of  said  territory  theretofore  oi^ganlsed  as 
above  described,  we  conclude  that  -tbe  ter- 
ritory of  the  Crow  reservation  became, 
and  was,  and  Is  a  part  ot  Montana. 

The  territorial  government,  thus  having 
witbln  Its  boundaries  a  vast  area,  pro- 
ceeded to  divide  It  into  counties.  It 
created  the  counties  of  Missoula.  Deer 
LodKe,  BeaTerhead,  Madlaon,  Jetferaon, 
Edgerton,  (afterwards Lewis  and  Clarke,) 
Oailatin,  and  Choteao.  Act  February  2, 
1865,  (SesB.  Laws.  18((4-65,  p.  528.)  Tbls 
act  specifically  defined  tbe  limits  of  ea<;h 
ot  said  counties  by  mountain  ranges,  liv- 
ers, and  other  natural  objects,  and  merid- 
ians ot  longitude  and  degrees  of  latitude. 
These  lines  left  wholly  without  tbe  limits 
of  said  defined  counties  a  great  district  In 
tbe  eastern  part  of  the  territory,  as  to 
whlcb  country  tbe  act  provided  (section 
9)  as  follows:  "^That  all  tbe  remaining 
portion  ot  the  territory  ot  Montana,  not 
included  in  the  counties  before  named  In 
tbls  act,  be,  and  the  same  Is  hereby, 
created  a  county,  to  be  Imown  as 'Big 
Horn  County,'  and  shall  be  attached  tor 
legislative  and  Judicial  purposes  to  the 
county  ot  Gallatin."  TblH  residuum  of  ter- 
ritory, created  as  and  called  "Big  Horn 
County,"  included  what  Is  now  the  coun- 
ties of  Custer  and  Yellowstone  and  the 
Crow  Indian  reservation.  For  the  pur- 
poses of  this  review,  the  situation  re- 
mained the  same  In  Codified  St.  1871-72.  p. 
432.  By  act  ot  February  16. 1877,  ( lOtb  Sess. ) 
p.  425,  tbe  legislature  changed  tbe  name  of 
Big  Horn  county  to  Custer  county.  In 
honor  ot  tbe  gallant  soldier  who  bad  Just 
fallen  in  defense  of  her  people.  In  Febru- 
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ary,  1879,  by  an  act  which  became  a  law 
without  the  governor's  approval,  (lltli 
Seas.  p.  100,)  courts  were  created,  and  the 
couDty-seat  named  "MUeu,"  (uot  "Mllea 
City,")  In  bonur  of  another  soldier  dls- 
tinKulshed  In  her  history.  The  strip  of 
land  was  still  within  Custer  county,  and 
remained  so.  when  the  act  of  February  26, 
1883,  (Comp.  St.  p.  839,  §  742,)  created  the 
county  of  if ellowstone  partly  Irora  what 
has  lieen  Custer  county.  It  Is  sufficient 
to  sayot  its  bonndarles  thatthe  sontberly 
one  was  "the  center  of  the  channel  ol  the 
Yellowstoneriver."  The  strip  of  land  now 
in  question  lies  wholly  south  of  the  Yel- 
lowstone river,  and  parallel,  or  nearly  bo, 
to  the  said  southerly  boundary  of  Yellow- 
stone county,  created  as  above  descHbed. 
Let  it  be  remembered  that  the  northerly 
boundary  of  the  Crow  Indian  reservation 
was  the  mid-channel  of  the  Yellowstone 
river.  On  March  5, 1S85,  (Gomp.  St.  p.  840.) 
the  following  amendmenttothe  above  act 
was  passed :  "That  all  that  portion  of  the 
Crow  Indian  reservation  lying  between 
the  Wyoming  line  and  the  Yellowstone 
river,  and  west  of  the  Big  Horn  river,  in 
Montana  territory,  that  may  hereafter  be 
s^regated  and  thrown  open  tu  settle- 
ment, shall  form  a  part  of  Yellowstone 
county.  All  that  portion  of  the  Crow  In- 
dian reservation  above  described  is  hereby 
attached  to  Yellowstone  county  for  judi- 
cial purposes. "  In  this  whole  history  of 
Yellowstone  and  Custer  counties,  the  par- 
ties to  this  action,  we  can  find  no  act  of 
the  legislature  which  took  any  of  this 
country  south  of  the  Yellowstone  river 
ontof  Custer  county,  or  placed  it  In  Yel- 
lowstone county,  unless  such  intent  can 

construed  out  of  the  amendment  last 
mentioned.   To  this  we  will  return  later. 

We  turn  aside  to  observethe  extinguish- 
ment of  the  Crow  Indian  title  to  the  strip 
of  laud  under  discussion.  On  August  22, 
1881,  (22  U.S.St,  at  Large,  p.  m,)  by 
treaty  between  the  CYow  Indians  and  the 
United  States,  the  former  ceded  to  the  lat- 
ter "a  strip  of  land,  not  exceeding  four 
hundred  feetin  width, — that  is  to  say, two 
hundred  feet  on  each  side  of  the  line  laid 
down  on  the  mapof  definite  location  here- 
inbefore mentioned,  (the  Northern  Pacific 
Ballroad  line.) — wherever  said  line  runs 
through  said  reservation  between  the 
107th  degree  of  longitude  west  of  Green- 
wich on  the  east,  and  the  mid-channel  of 
the  Big  Boulder  river  on  the  west,  con- 
taining five  thousand  three  hundred  and 
eighty-four  acres,  more  or  less."  This 
western  boundary  at  the  Big  Boulder  river 
is  west  of  the  western  boundary  of  the 
strip  in  question,  at  the  cmssing  of  the 
Yellowstone  river  near  the  town  of  Bill- 
ings, hereinbefore  described.  By  act  of 
congresB  of  July  10,  IS82.  right  of  way,  for 
railroad  purposes,  over  this  strip  of  land, 
was  granted  by  the  United  States  to  the 
Northern  Pacific  Kailroad  Company,  the 
original  defendant  in  this  action,  before 
the  interpleader  of  the  county  of  Custer. 
Thus  the  Indian  title  was  extinguished, 
and  the  land  belongs  to  the  county  of  Cus- 
ter or  the  county  of  Yellowstone;  or, 
rather,  which  county  has  the  rlglit  of  tax- 
ation upon  said  strip?  is  thequestion  pre- 
sented to  this  court. 


This  narrow  ribbon  of  terrltorj- is  eer- 
tainly  a  portion  of  the  county  of  Custer. 
It  was,  as  has  been  seen,  first  placed  with- 
in Castor  county,  and  has  never  been 
talten  nnt.  This  seems  beyond  contro> 
versy.  It  is  e(|ually  clear  that  Custer 
county  has  the  exclusive  right  to  tax  the 
property  of  the  Northern  Paciflc  Railroad 
Company  upon  said  land,  unless  the 
amendatory  act  of  March  5, 188.">.  (Comp.  St, 
p.  840, )  confers  that  righ  t  upon  Yello  wstone 
coanty.  The  only  argument  for  this  posi- 
tion that  we  have  discovered  is  that  this 
territory  is  attached  to  Yellowstone  conn- 
ty  tor  Judicial  purposes.  What  are  "judicial 
purposes?"  Webster's  Dictionary  defines 
the  word  "judicial "  as  "pertaining  or  np- 
proprlate  to  courts  of  justice,  or  to  a  judge 
thereof;  as,  judicial  power;  a  judicial 
mind.  Practiced  or  employed  In  the  ad- 
ministration of  justice;  as,  judicial  pro- 
ceedings. Proceeding  from  a  court  of  jus- 
tice; as,  a  judicial  determination ;  ordered 
by  a  court,  as  a  judicial  sale."  The  Cen- 
tury Dictionary,  the  most  thorough  En- 
glish lexicon  of  which  we  have  any 
knowledge,  devotes  a  large  space  to  the 
definition  of  the  word  "judicial."  Among 
other  things  it  says:  "Of  or  belonging  to 
a  court  of  justice:  of  or  pertaining  to  a 
judge;  pertaining  to  the  administration 
of  Justice;  proper  to  a  court  of  law:  con- 
Hinting  of  or  resulting  from  legal  Inquiry 
or  judgment,  as  judicial  power  or  proceed- 
ings; a  judicial  decision,  writ,  sale,  or  pun- 
ishment; determinative;  giving  judgment. 
Judicial  act.  an  act  involving  the  exercise 
of  judicial  power."  This  excellent  work 
defines  the  word  "judicial"  In  connection 
with  many  words  and  expressions  with 
which  it  is  used,  and  invariably  in  the 
sense  above  indicated.  It  refers  to  the 
Sinking  Fund  Cases,  m  U.  S.  700.  in  which 
Justice  Field  says,  (page  761 :1  "The  dis- 
tinction between  a  judicial  and  a  legisla- 
tive act  is  well  defined.  The  one  deter- 
mines what  the  law  la,  and  what  the 
rights  of  parties  are,  with  reference  to 
transactions  already  had ;  the  other  pre- 
scribes what  the  law  shall  be  In  future 
cases  arising  under  it.  Whenever  an  act 
undertakes  to  determine  a  question  of 
right  or  obligation,  or  of  proiM»rty,  as  the 
foundation  upon  which  it  proceeds,  such 
act  Is  to  that  extent  a  judicial  one." 
Bouvier's  Law  Dictionary  doe«  not  dellne 
the  adjective  "judicial"  separately,  but 
treats  of  it  used  In  connection  with  a 
dozen  other  words,  and  the  whole  tenor 
of  definition  is  so  completely  in  line  with 
what  we  have  already  quoted  that  It  Is 
useless  to  cite  further,  we  cannot  doubt, 
in  view  of  the  meaning  of  the  word  "judi- 
cial," that  the  expression  "judicial  pur- 
poses," as  used  in  the  statute  which  we 
are  endeavoring  to  construe,  means  pur- 
poB<>s  of  the  courts  and  the  administra- 
tion of  justice.  Taxation  certainly  i]oo9 
not  pertain  to  the  affairs  of  courts  and 
the  administration  of  justice.  Judiciol. 
legislative,  and  executive  affairs  are  very  , 
diHtinctly  separated  throughout  the  whole 
history  and  policy  of  American  law  and 
government.  Tlieir  provinces  are  well 
defined,  and  their  boundaries  siiarply 
drawn.  The  legislature  must  have  had 
this  la  mind  when  they  attached  the  old 
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couuty  of  Big  Horn  to  Gallatlu  county 
"for  legialatlre  and  Judicial  purposes." 
Codified  St.  1871-72.  p.  4S2.  $  11.  Thus  leg- 
ielatlve  and  judicial  purposes  are  ex- 
pressed, and  executlvepurpoaesareexclud- 
od.  Thirteen  years  later,  (Act  March  5. 
1885.)  when  we  come  to  the  attachment  of 
this  portion  ol  tlje  <?row  Indian  reservation 
to  Yellowstone  county.  Judicial  purposes 
alone  are  expressed,  and  both  legislative 
and  executive  are  excluded.  There  seems 
hereto  be  an  application  of  the  maxim,  ex- 
pressio  unius,  exclusio  alterius.  If  the  leg- 
islature had  Intended  to  include  executive 
purptmes,  revenue,  and  taxation,  they 
would  have  so  expressed  -  themselves. 
Their  silence  is  significant.  The  use  of 
the  word  "Judicial,**  In  other  portloas 
of  the  laws  of  Montana,  Indicate  Its  mean- 
ing. Section  631,  Code  CItH  Proc.,  pro- 
vides that  no  Judicial  business  shall  be 
done  on  Sunday,  etc.,  except;  and  then 
goes  oti  to  recite  a  large  number  of  acts 
and  classes  of  business  which  pertain  sole- 
ly to  courts,  and  the  affairs  of  courts. 
Sections  698,  699,  Code  Civil  Proc.,  defines 
Judicial  districts,  and  then  treats  of  the 
courts  therein.  Again, observe  thattheact 
of  March  5, 1885,  providew  that  portions  of 
the  Crow  reservation,  which  shall  here- 
after be  segregated  and  thrown  open  for 
settlement,  shall  form  a  part  of  Yellow- 
stone couuty.  But  this  strip  of  land  In 
question- had  been  segregated  three  years 
prior  to  this  act.  It  the  l^Islature  In- 
tended to  place  this  strip  In  Yellowstone 
county,  why  did  they  confine  the  opera- 
tion of  the  act  to  only  those  portions, 
thei-eafter  segregated?  The  whole  spirit 
of  these  laws,  and  the  history  of  events, 
and  the  common  as  well  as  the  legal  un- 
derstanding of  words,  lead  irresistibly 
to  the  conclusion,  which  we  have  held 
from  the  commencement  of  the  Investiga- 
tion, that  this  portion  of  territory  belongs 
to  Custer  county  for  the  purposes  of  taxa- 
tion. We  have  Indulged  in  this  otherwise 
unnecessarily  voluminous  discussion  of 
what  has  always  seemed  to  us  a  very 
clear  proportion,  by  reason  of  the  mani- 
fest Injustice  which  this  condition  of  af- 
fairs works  upon  Yellowstone  county,  and 
our  desire  to  find  some  remedy  for  this  in- 
justice. Custer  county,  otherwise  compact 
in  form,  stretches  out  over  its  neighbor,  a 
Hhoe-strlng  district,  105  miles  Iouk  and  400 
feet  wide.  Custer  county  takes  the  fruits 
of  the  land  in  the  way  of  taxes,  and  leaves 
to  Yellowstone  the  labor  and  expenses  of 
maintenance.  This  Injustice  is  so  glaring 
and  absurd  that  it  demands  imm(^diatc 
legislative  remedy.  That  remedy  is  not 
at  the  hand  of  tliis  court,  and  we  can  do 
nothing  but  affirm  the  judgment  of  the 
district  court,  which  is  accordingly  done. 

Blakr,  C.  J.,  and  Habwood,  J.,  concur. 

(S7  Cal.  520) 

MuNDELL  T.  City  of  Pasade.na.  (No. 
14,013.) 

(Supreme  Cotirt  of  California.  Jan.  26,  1891.) 
CiTT  Mabshu^'  Fbbs. 
Bt  Cal.  im,  p.  03,  S  866,  provides  that 
marshals  of  cities  of  the  sixth  class  shall  re<-«ive 
a  compeosatioD  to  be  fixed  by  ordiDaoce  by  the 
board  of  trustees.   Section  880,  prescribing  the 


marshal's  duties,  provides  that  he  shall,  for  serv- 
ice of  any  procMs,  receive  the  same  fees  as  con- 
stables. Held,  that  the  compensatloD  fixed  b;^  the 
trustees  under  section  865  was  for  all  duties  Im- 
posed OQ  the  marshal. 

Department  2.  Appeal  from  superior 
court.  I.,o8  Angeles  county;  William  P. 
Wade,  Judge. 

Gage  Jt  Roberts,  for  appellant.  W,  A. 
Artbar,tor  respondent. 

Pkb  Curiam.  This  is  an  action  to  tp- 
cover  for  services  rendered  by  the  plaintiff 
as  city  marshal  of  tlie  defendant.  A  gen- 
eral demurrer  to  the  complaint  was  Inter- 
posed and  sustained.  The  plaintiff  de- 
clined to  amend,  and  thereupon  the  court 
gave  Judgment  that  hp  take  nothing. 
From  that  Judgment  he  appeals.  The 
facts  stated  in  the  complaint  are  in  sub- 
stance as  follows:  In  April,  1886,  and 
again  In  1888,  the  plaintiff  was  duly  elect- 
ed city  marshal  of  the  city  of  Pasadena,  a 
municipal  corporation  of  the  sixth  class. 
Each  term  of  ofttce  was  two  yearn,  and 
after  each  election  he  duly  qualified  and 
entered  upon  the  discharge  of  his  otflclal 
duties.  His  compensation  for  both  terms 
was  fixed  by  the  board  of  trustees  of  the 
city  at  9P800  per  year,  and  was  paid.  Be- 
tween the  Slst  day  of  July,  1886,  and  the 
30th  day  of  April,  1888,  he  rendered  serv- 
ices to  the  defendant  corporation,  in  ar- 
resting otrpndera.andsumuioning  witness- 
es and  Jurors,  by  virtue  of  warrants  of  ar- 
rest, subpu>nns,  and  venires  duly  and  reg- 
ularly Issued  out  of  the  recorder's  court 
of  the  city,  and  for  these  services  the  de- 
fendant became  and  is  indebted  to  him  in 
the  sum  of  |S63.55.  Again,  between  the 
Istdayof  May,  1888,  and  the  22d  day  of 
March,  1889,  he  rendered  other  Illie  serv- 
ices, for  which  the  defendant  became  and 
is  indebted  to  him  in  the  sum  of  ^818.^. 
Before  commencing  his  action,  he  de- 
manded of  defendant  payment  of  both 
sums,  but  the  defendant  refused,  and  still 
refuses,  to  pay  the  same,  or  any  part 
thereof.  The  act  of  the  legislature,  enti- 
tled "An  act  to  provide  for  the  organiza- 
tion, incorporation,  and  government  of 
municipal  corporations, "approved  Mareh 
13,  1883,  (St.  1883.  p.  93,)  provides,  lu  the 
chapter  relating  to  "Municipal  corpo- 
rations of  the  sixth  class, "  (Bectlon  855,) 
that  "  the  clerk,  treasurer,  marshal,  and  re- 
corder shall  severally  receive,  at  stated 
times,  a  compensation  to  be  fixed  by  or- 
dinance by  the  board  of  trnstera,  which 
compensation  shall  not  be  increased  or  dl- 
minlshed  after  their  election,  or  during 
their  several  terms  of  office. "  And  sec- 
tion S80  of  the  same  ,  chapter  provides 
what  duties  the  marshal  shall  be  re- 
quired to  perform.  Among  other  things. 
It  says:  "fie  shall  and  Is  hereby  author- 
ised to  execute  and  return  all  process  Is- 
sued and  directed  to  him  by  any  legal  au- 
thority. *  •  *  He  shall,  for  service  of 
any  process,  receive  the  same  fees  as  con- 
stables. He  may  appoint,  subject  to  the 
approval  of  the  board  ol  trustees,  one  or 
more  deputies,  for  whose  acts  he  and  his 
bondsmen  shall  be  responsible,  whose  on- 
ly compensation  shall  be  fees  for  the  serv- 
ice of  process,  which  shall  be  the  same  as 
thoseallowed  tothe  marshal. "  In  Prltch- 
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ett  v.  Stanislaus  Co..  73  Cal.  310.  U 
Pac.  Bep.  795,  the  plaintiff  was  marshal  of 
the  city  of  Modesto,  a  city  of  the  sixth 
class.  In  the  county  of  Stanislaus,  fie 
broofirht  his  CKtlon  against  the  county  to 
'recover  for  services  rendered  by  him  In 
the  execution  of  process,  such  as  war- 
rants of  arrest  and  subpoenas.  Issued  out 
of  a  Justice's  court  of  the  county  In  crimi- 
nal cases.  A  demurrer  to  the  complaint 
wait  interposed  and  sustained,  it  was 
said  by  this  court,  referring  to  the  provis- 
ions of  the  statute  above  quoted:  **The 
compensation  fixed  by  the  board  of  trus- 
tees under  section  %5l8  to  be  for  all  duties 
imposed  on  the  marshal  by  the  act. 
These  duties  are  set  forth  In  section  8S0, 
(St.  1883,  p.  277,)  and  Include  the  duty  to 
execute  and  return  all  process  issued  and 
directed  to  him  by  any  legal  authority, 
and  by  the  same  section,  for  the  service  of 
any  process,  he  is  to  receive  the  same 
fees  as  constables."  And  again:  "It  does 
not  appear  that  the  board  of  trustees  of 
the  city  of  Modesto  has  passed  any  ordi- 
nance fixing  the  compeusatloD  of  the  mar- 
shal, but  we  presume  it  has.   If  it  has 

Sassed  such  ordinance,  the  marshal  Is  oii- 
j  entitled  to  the  compensation  so  fixed. 
If  no  such  ordinance  has  been  passed  by 
It,  then  the  marshal  can  recover  nothing." 
It  was  held  that  the  demurrer  was  prop- 
erly sustained,  and  the  Judgment  was 
affirmed.  That  case  Is  directly  In  point 
here,  and  upon  Its  authority  It  must  be 
held  that  the  demurrer  in  this  case  was 
properly  sustained,  and  the  Judgment 
must  be  affirmed.  Ho  ordered. 


<88  Cal.  45)   

CoopEB  V.  Cooper.   (No.  13,908.) 
{Supreme  Court  of  Ca^fomla,  Feb.  li,  1891.) 

DiVOBCB— EVIDBNOB  OF  PlBTT— Ck>BROBOBATION. 

Awlfe  suing  for  divorce  testified  to  various 
wt8  of  violence,  and  her  attorney  testified  the 
husband  was  a  mau  of  violent  passions,  aod  in 
private  conversation  had  admitted  to  the  witness 
that  he  had  used  violenoe  upoa  the  wife  on  vari- 
ous occasions,  had  pinched  her  arms,  forcibly 
prevented  her  from  leaving  the  house,  uid  ap- 
plied harsh  names  to  her.  It  was  shown  also 
that  he  t>egan  an  action  for  divorce,  wbiob .  be 
discontinued  before  this  suiL  alleging  that  she 
attempted  to  poison  tbe  minds  of  their  children 
agidnst  him,  and  bad  stated  in  their  presence 
VS&t  she  hoped  some  accident  would  befall  him, 
so  he  could  not  return,  and  that  she  had  tlireat- 
ened  to  kill  him.  Held  sufficient  corroboration 
under  Civil  Code  Cal.  $  180,  forbidding  a  divorce 
on  the  uncorroborated  evidenoe  or  admissions 
of  the  party. 

CommlssionerB'  decision.  In  bank.  Ap- 
peal from  superior  court.  Sacramento 
county;  John  W.  Abhstronq,  Judge. 

J.  W.  Hhghea,  {A.  L.  Hart,  of  counsel,) 
for  appellant.  CbSLuncey  H.  Vnnn,  lor  re- 
spondent. 

Bklches,  C.  This  is  an  action  for 
dirorco  on  tbe  ground  of  extreme  cruelty. 
The  complaint  charged  the  defendant 
with  many  acts  of  cruelty,  extendlngover 
a  period  of  several  yen rs,  and  tlie  answer 
admitted  all  the  averments  of  the  com- 
plaint in  this  regard.  After  trial,  thecoiirt 
found  that  all  tbe  averments  of  the  cum- 
plalat  were  true;  that  $5,000  would  be  a 
fair  share  of  the  community  property  tor 


the  plaintiff,  ancl  that  the  property  rights 
of  the  parties  had  been  amicably  settled; 
that  the  defendant  was  better  fitted  to 
have  tbe  care,  custody,  and  control  ol  the 
children  than  the  plaintiff,  and  was  better 
able  to  support  them.  A  decree  was  ac- 
cordingly entered,  dissolving  the  bonds  of 
matrimony  between  the  parties,  and 
awarding  to  the  plaintiff  f5,000  as  her 
share  of  the  property,  and  to  tbe  defend- 
ant tbe  care  and  custody  ol  the  two  minor 
children.  Within  10  days  after  the  decree 
was  entered  the  plaintiff  changed  her  at* 
torney.and  moved  for  a  new  trial,  on  the 
ground  that  the  findings  were  not  jastl- 
fied  by  the  evidence.  Iiecause  they  were 
supported  only  by  her  own  uncorrobo- 
rated testimony.  The  motion  was  denied, 
and  thereupon  she  appealed  from  the 
Judgment  and  order.  At  the  trial  the 
plaintiff  was  a  witness,  and  testified  to 
many  acts  of  cruelty  on  the  part  of  the  de- 
fendant, such  as  repeatedly  calling  her 
harsh  and  opprobrious  names,  threaten- 
ing her  with  violence,  seizing  her  with 
great  force  and  violence,  pinching  her 
arms  until  they  were  black  and  blue.strik- 
Ing  her  upon  tbe  face  and  body,  leaving 
black  and  blue  marks  from  his  blows, 
throwing  her  upon  the  floor  In  a  rude, 
angry,  and  threatening  manner,  and 
compelling  her  to  leave  the  family  resi- 
dence and  seek  shelter  elsewhere,  which 
acts,  as  she  said,  were  committed  with- 
out any  fault  or  provocation  on  her  part, 
and  had  caused  her  great  physical  pain 
and  ment^  anguish  and  sorrow.  She 
also  testified  that  about  two  years  before 
— and  this  was  alleged  In  the  complaint— 
the  defendant  commenced  an  action 
against  her  for  divorce  on  the  ground  of 
cruelty  "without  any  cause  therefor,  and 
finally  dismissed  the  same  after  havlnv 
shamed  and  humiliated  me  by  the  charges 
which  he  brought  against  me. "  The  com- 
plaint in  the  former  action  was  Intro- 
duced in  evidence,  and  It  stated,  among 
othf^r  things,  that  the  defendant,  (plain- 
tiff here,)  by  innuendoes  and  slurs  and  un- 
truths, had  attempted  to  poison  the 
mlndsof  thefhltdrenof  the  parties  against 
the  pluintitr  "for  the  purpose  of  causing 
them  to  mistrust  and  dislike  plaintiff,  and 
to  deprive  plaintiff  ol  the  affection  of  his 
said  children  naturally  due  him;  that 
continuously  since  said  defendant's  return 
from  Chicago,  as  aforesaid,  she  has  said 
in  the  pres&nce  of  and  to  said  children, 
when  plaintiff  was  absent  or  about  to  be 
absent  from  the  city  of  Sacramento,  the 
residence  of  plaintiff  and  defendant,  at- 
tending to  plaintiff's  business,  that  she 
hoped  some  accident  would  befall  plain- 
tiff, so  that  be  could  not,  or,  for  some 
other  reason,  would  not.  or  ever,  return 
to  defendant  or  to  said  children;  that  on 
or  about  the  3d  day  of  January,  A.  D. 
1886,  she  (defendant)  threotened  to  kill 
plain  tifi,and  hasslncesald  she  then  in  trad- 
ed to  do  so. "  Grove  L.  Johnson,  the  plain- 
tiff's attorney,  was  also  called  aa  a  wit- 
ness In  her  behalf,  and  testified  that  he 
was  well  acquainted  with  the  plaintiff 
and  defendant:  that  he  had  known  them 
for  many  years;  that  the  defendant,  In 
conversation  with*  him,  bad  admitted 
that  on  several  occasions  be  had  used  vio< 
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lence  upon  the  plelDtilf;  that  be  had 
Mixed  her  by  the  arm,  und  forcibly  pre- 
ventKl  her  from  leaving  the  houBe  on  sev- 
eral occasions:  that  on  one  occuBlon  he 
had  pinched  plaintiff's  arms,  and  that 
be  had  also  used  harsh  and  opprobriouB 
Dames  to  ber.  He  lorther  teetifled  that 
the  defendant  is  a  man  of  strong  and  nn- 
Kuvernahle  temper,  and  accustomed  to 
hare  his  own  way;  that  the  plaintiff  Is 
a  small,  frail,  and  delicate  woman,  and 
her  constitution  is  such  that  she  cannot 
stand  much  mental  suffering;  that  he 
knew  of  the  divorce  proceedings  brought 
by  defendant  against  the  pialntitf,  in 
which  defendant  charged  plaintiff  with 
cruelty ;  that  Mrs.  Cooper  was  afraid  to 
and  did  sot  contest  the  same;  that  Mr. 
Cooper  dlMmissed  them  of  his  own  motion 
after  they  had  come  partly  to  trial;  that 
said  divorce  proceedings  had  caused  Mrs 
Cooper  much  sorrow  and  trouble  und 
Brleroos  mental  suffering,  and  had  trou- 
bled her  mentally  a  great  deal,  as  the  wit- 
ness had  aHcertuIned  and  seen  from  many 
conversations  with  her.  The  above  was, 
in  substance,  all  the  testimony  showing 
cause  for  a  divorce,  and  the  only  ques- 
tion is,  was  the  piuintlft's  testimony  suffi- 
ciently corroborated  to  meet  the  require- 
ments of  section  130  of  the  Civil  Code? 
That  Bection  provides:  "No  divorce  can 
be  granted  upon  the  default  of  the  defend- 
ant, or  upon  the  uncorroborated  state- 
ment, admission,  or  testimony  of  the 
parties."  Under  this  section  It  evidently 
Is  not  necessary  that  the  plaintiff's  testi- 
mony be  corroborated  as  to  every  fact 
and  circumstance  testified  to.  It  Is 
enough  If  there  be  corroboration  as  to 
some  fact  or  facts  which  is  or  areeuffl- 
cient  to  support  the  action  and  justify 
the  entry  of  a  decree  In  plaintiff's  favor. 
Matthai  v.  Matthai,  49  Cal.  90.  In  Evans 
V.  Evans,  41  Cal.  103,  the  court,  speaking 
of  the  statute  then  In  force,  and  which 
was  similar  to  the  provision  of  the  Code 
above  quoted,  said:  "Ttae  statute  does 
not  define  to  ^hat  extent  tbe  corrobora- 
tion must  go.  In  the  very  nature  of  the 
eaae  it  would  be  Impossible  to  lay  down 
any  general  rule  as  to  the  degree  of  cor- 
roboration which  will  be  requisite. 
Heuce,  the  statute  only  requires  that 
there  shall  I)e  some  corroborating  evi- 
dence." We  think  there  was  some  corrob- 
orating evidence  in  this  case.  One  of  the 
acts  of  cruelty  alleged  In  the  complaint 
was  the  institution  by  the  defendant 
against  the  plaintiff  of  a  former  suit  for 
divorce,  without  any  cause  therefor.  The 
charges  made  in  the  complaint  In  that 
case.  If  untrue,  were  extremely  cruel  and 
anjust,  and  such  aa  no  husband  should 
ever  be  permitted  to  make  against  his 
wife.  Thttt  the  charges  were  made  was 
shown  by  the  complaint  Itself,  which  was 
introduced  In  evidence;  and  that  they 
were  untrue  must  be  presumed  from  the 
fact  that  the  plaintiff  voluntarily  dis- 
missed his  suit,  though  he  had  by  threats 
and  fear  prevented  the  defendant  from  ap- 
pearing to  contest  it.  These  facts,  with 
the  testimony  of  Mr.  Johnson,  certainly 
corroborated  the  plaintiff's  testimony 
aa  to  one  act  of  extreme  cruelty  on  the 
part  of  the  defendant,  and  we  think  this 


sufficient  coiToboration  to  uphold  ttM 
judgment.  It  follows.  In  onr  opinion, 
that  the  Judgment  and  order  Bbould  be 
affirmed,  and  we  so  advise. 

We  concur :  Footb,  0. ;  Vanclibf,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

pATRRSON,  J.  I  concur  in  the  Judgment 
on  the  ground  that  the  plaintiff  la  not  a 
"party  anrieved"  within  the  meaning  o{ 
sections  667,  938.  Code  Uvtl  Proc.  Plaln- 
tilT  was  granted  all  the  relief  she  prayed 
for.  She  was  asked  by  the  court  whether 
she  wanted  the  children,  and  she  replied 
that  she  did  not,  because  Mr.  Cooper  had 
always  been  kind  to  them,  always  had 
the  care  of  them,  and  could  take  better 
care  of  them  than  she  could.  The  prop- 
erty rights  of  the  parties  bad  been  settled 
amicably  between  them.  There  is  noth- 
ing, therefore,  in  the  record  upon  which 
the  plaintiff  can  base  a  claim  of  griev- 
ance; and  I  am  at  a  loss  to  understand 
the  object  of  the  motion  for  a  new  trial 
anJ  of  this  ap[>eal.  While  it  is  true,  aa 
stated  in  McBlanev.  McBlane,  (Cal.)  90Pac. 
Rep.  61.  cited  In  the  briefs,  the  public  has 
an  Interest  In  the  result  of  every  action 
for  divorce,  and  the  court,  on  grounds 
of  public  policy,  should  exercise  Its  discre- 
tion to  the  fullest  extent  in  securing  to 
both  parties  a  full  and  fair  hearing  on  the 
merits,  the  public  has  no  right  to  appeal, 
nor  bus  any  one  the  right  to  represent  it. 
Plaintiff  probably  desires  a  new  trial  for 
the  purpose  nf  securing  some  additional 
relief  in  regard  to  property  matters,  but 
as  to  such  matters  the  public  has  no  more 
Interest  than  it  has  In  any  other  action 
involving  property  rights. 

— ^—  (8S  Cal.  lU) 

BOTB  T.  Sbawhah  et  al.  (No.  18,363.) 

(Supreme  Court  of  California.  Feb.  24, 189L) 

JorUT  DEFENDANTft— SbVBBAI.  JuDOKVNT. 

Where  an  aotion  for  money  is  bioncbt 
against  three  defendants  alleged  In  the  complaiat 
to  be  indebted  to  plaintiff,  and  the  court  Unds 
that  all  the  alloeations  of  the  complaint  are  true, 
a  judgment  against  two  of  them  only,  on  such 
finding,  Is  erroneous. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  H.  Beauden,  Judge. 

Bearjr  MePIke,  for  appellants.  D.  C. 
Ward,  for  respondent. 

Per  Cl'RIAM.  The  plaintiff  brought  this 
action  against  W.  D.  Shawhan.  Mary 
Shawhan,  and  John  G.  Shawhan,  and  al- 
leged in  his  amended  complaint  that  on 
the  22d  day  of  December,  1886,  "the  said 
defendants,  and  each  of  them,"  were  In- 
debted to  his  assignor  In  the  sum  of 
$408.55,  for  certain  merchandise  "sold  and 
delivered  to  said  defendants  at  their  spe< 
clal  instance  and  request."  The  defend- 
ants answered  the  complaint,  denying  all 
of  its  allegations.  The  court,  having 
tried  the  cause  without  a  Jnry,  made  the 
following  finding  of  fact:  "That  all  the 
allegations  andavermentsintbe  plaintiff's 
amended  complaint  are  true ;  **  and,  a«  a 
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conclnaion  of  law,  found  "  tbat  said  plain- 
tiff is  entitled  to  judfcuient  againat  said 
defendants  W.  D.  Shawban  and  Marj 
Shawhan,  and  each  of  them,"  for  the  enm 
claimed  In  the  complaint.  Jud!;;ment  was 
thereupon  entered  against  the  defendants 
W.  D.  Shawhan  and  Mary  Shawhan  only, 
and  from  this  Judgment  they  have  ap- 
pealed. It  was  error  in  the  court  below 
to  render  Judgment  axainst  them  upon 
the  facts  found  by  it  without  at  the  same 
time  rendering;  Judtrment  against  tbelr  co- 
defendant,  John  E.  Shawhan;  and  for 
this  error  the  judgment  is  reversed,  and 
tbe  cause  remanded  fur  a  new  trial. 


(88  Cal.  U2>   

Ex  parte  MoKnisoN.  (No.  20.802.) 
(Supreme  Court  <tf  California.  Feb.  3^,  1891.) 

HABBAB  COKPUS — ReODLABITT  of  JrDOHBNT. 

Where  a  Jadgment  of  conviction,  repilar 
on  its  face,  is  rendered  against  a  vagrant  under 
Fen.  Code  Cal.  S  647,  he  will  not  be  released 
from  confinement  in  tne  house  of  correction  on 
Aobeos  corpus  on  the  ground  that  tbe  first  clause 
of  that  section  is  unconstitutional,  It  not  appear* 
ing  under  which  clause  he  was  convicted. 

In  bank.   Habeas  corpus. 
J.  A.  Hariis,  tor  the  prisoner.   Wm.  8. 
Barnes,  for  tbe  People. 

De  Havkn,  J.  This  is  a  proceeding  up- 
on habeas  corpus.  It  appears  frum  tlie 
return  to  the  writ  issued  that  F.  P.  Mor- 
rison, tbe  prrsun  in  whuse  behalf  tbe  writ 
was  issued,  is  detained  by  tbe  superintend- 
ent uf  tlie  bouse  of  correction  of  the  city 
and  county  of  San  Francisco,  under  and 
by  virtue  <jf  a  Judgment  of  the  police  court 
of  said  city  and  county,  convicting  the 
said  Morrison  of  the  crime  of  va}£rancy, 
and  adjudging  that  be  be  Imprisoned 
therefor  in  said  bouse  of  correction  for  the 
I)eriod  of  90  days.  Tbe  judgment  was  ren- 
dered February  5, 1891.  The  Judgment  ap- 
pears to  be  regular  on  its  face,  and  it  does 
not  appear  therefrom  under  which  clause 
of  section  647  of  tbe  Penal  Code  said  Mor- 
rison was  convicted.  It  was  argued  that 
the  flrHt  clause  of  this  section  is  unconsti- 
tutional, but-  we  cannot  assume,  for  the 
purpose  of  passing  on  this  question,  or  of 
discharging  tbe  prisoner,  tbat  tbls  is  the 
particular  clause  under  which  tne  convic- 
tion was  had.  Tbe  complaint,  upon  which 
the  Judgment  was  rendered.  Is  not  in  this 
record.  We  cannot  soy  from  the  record 
before  us  that  tbe  Judgment  is  void.  The 
said  Morrison  is  remanded,  and  tbe  writ 
discharged. 

We  concur:  Beatty,  C.  J.;  McFar- 
LAND,  J.;  QAROUTTii;,  J.;  Patekbon,  J.; 
Haukison,  J.;  Sharpstein,  J. 


iSS  CaJ.  30) 

WmRetal.  v.  Williams  eC  af.  (No. 13,071.) 
(Supreme  Court  QfCalifoniia.  Feb.  13,  1891.) 

ADMrsisTRATOn's— Am-owancb  of  Claims— Rights 
OP  Heir— Notice  to  Cbeditoks. 
1.  Where  a  husband  and  wife  declare  a  home- 
stead on  property  tbey  have  mortgaj^ed,  the  mort- 
gage must  be  presented  against  tbe  husband's 
estate  for  allowance  after  his  death,  notwith- 
standing the  complaint  in  foreclosure  expressly 
waives  all  rocooi'se  to  any  property  of  tbe  estate 
except  tbat  described  in  Uie  mortgage. 


2.  Qnder  Code  Civil  Proc.  Cal.  S  1490,  provid- 
ing that  notice  to  creditors  of  an  estate  '"must 
be  publisbed  as  often  as  the  Judge  or  court  shall 
direct,  but  not  less  than  onoe  a  week  Xor  fbor 
weeks, "  a  notice  published  for  the  flrat  time  on 
July  34th,  and  once  a  week  thereafter,  till  Au- 
gust 2Ist,  inclusive,  while  tbe  order  of  publica- 
tion was  not  made  till  August  2d,  is  ineffectual, 
and  a  claim  presented  December  SOtfa  following, 
and  allowed,  is  in  time. 

8.  Though  by  Code  Civil  Proo.  Cal.  $  8011, 
tbe  affidavit  of  publication  is  made  evidence  of 
the  fact,  it  is  prima  facte  evidence  only;  and 
wbcre  the  files  of  tbe  newspaper  in  which  the 
notice  was  published  show  that  it  was  published 
once  a  week  from  July  24th  to  August  21st,  in- 
clnsive,  they  will  prevail  over  the  affidavit  that 
the  notice  was  published  on  August  28th  alao. 

4.  Though  a  mortgage  is  allowed  against 
the  estate  by  the  administratriz,  and  approved 
by  the  judge,  tbe  heir  is  not  bound  thereby,  bat 
may,  tmder  Code  Civil  Froc.  Cal.  S  i63t>,  giving 
him  tbe  right  to  contest  claims  that  have  been  Im- 
properly allowed  in  the  probate  proceedings, 
show,  in  an  action  to  forcelose  the  mortgage,  tlut 
the  debt  has  been  paid,  or  that  payments  thereon 
have  not  been  cremted. 

5.  The  appellate  court  cannot  direct  final 
Judgment  upon  eridenoe. 

In  bank.  Appeal  from  superior  conrt, 
Merced  county ;  Charles  H.  Marks,  Judge. 

Edward  P.  Cole  and  E.  Jaekman,  fur  ap- 
pellants. J.  K.  LaWf  for  respondents. 

Per  Curiam.  This  was  a  suit  for  the 
foreclosure  of  a  mortgage.,  Tbe  trial  court 
gave  Judgment  for  tbe  defendants,  and  the 
plaintiffs  appealed.  Tbhi  Is  the  second 
time  tbe  case  bascome  beforetheappcllate 
court.  The  former  Judgment,  which  was 
upon  demurrer,  was  reversed  upon  the 
ground  that  the  complaint  was  not  sub- 
ject to  the  objections  taken  by  tbe  demur- 
rer; and  the  court  held,  among  other 
things,  tbat  the  allowance  of  a  claim  by 
an  administrator,  and  its  approval  by  the 
judge,  stopped  tbe  running  of  the  statute 
of  limitations.  See  72  Cal.544,14  Pac.Rep. 
204.  As  a  matter  of  course,  nothing  that 
was  then  decided  ts  open  to  question  now. 
The  facts  materlal  to  the  present  appeal 
are  as  follows:  Tlie  mortgage  sought  to 
be  foreclosed  was  made  In  1877  by  John 
Connell  and  Sarah,  his  wife,  to  secure  tbe 
payment  of  a  note  made  by  the  former. 
After  tbe  execution  of  tbe  note  and  mort- 
gago  they  declared  a  homestead  upon  tbe 
property,  and  subsequently  the  husband 
died,  leaving  an  estate  of  less  than  $10,- 
000.  On  the  19th  of  July ,  1880.  letters  of  ad- 
ministration were  issued  to  tbe  wife,  and, 
in  accordance  with  section  1491  of  theCode 
of  Civil  Procedure,  she  gave  notice  to  cred- 
itors to  present  their  claims  witbin  four 
months  from  the  first  publication  of  tbe 
notice.  Tbe  first  publication  was  on  July 
24, 1880,  but  there  wasnoorderfor  publica- 
tion until  August  2d.  The  findings  show 
a  sufficient  publication  of  the  notice,  bnt 
the  evidence  does  not,  as  will  be  explained 
below.  On  November  27th  a  decree  of  due 
notice  to  creditors  was  made.  On  the 
20th  of  the  following  December  tbe  plain- 
tiffs presented  their  claim,  ana  It  was  al- 
lowed by  the  administratrix  as  presented, 
and  approved  by  the  judge,  and  filed  on 
the  next  day.  On  the  27tb  of  tbe  same 
month  an  order  was  made  tbat  tbe  home- 
stead be  set  apart  to  tbe  widow,  and  a 
little  more  than  a  year  afterwards  she 
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died.  Lettere  ol  adminlBtration  upon  ber 
tHitato  were  issued  to  tbe  defendaut  Halli- 
nan, and  letters up.on  her  husbaud's  estate 
wfre  Issued  tu  the  defendant  Williams. 
The  cuiuplaint  states  that  the  plaintiffs 
"expressly  waive  any  and  all  recourse 
upon  said  noteand  mortgase  afcaloat  any 
property  of  tbe  estate  of  said  John  Ckin- 
nell.  other  than  tbe  land  above  described 
aa  Included  in  said  mortga^.*'  it  does 
not  appear  what,  if  any,  Interest  the  wife 
had  in  the  property  at  tlie  lime  tbe  niort- 
fcago  was  made;  and  nothing  Is  said, 
either  in  tbe  pleadings,  findings,  or  evi- 
dence, as  to  the  presentation  of  a  claim  to 
tbe  wife's  admlulBtrator.  The  counsel 
seem  to  have  assumed  that  It  was  not  nec- 
essary to  present  such  a  claim,  and,  fol- 
lowing their  lead,  we  have  confined  our 
examination  to  the  husband's  estate. 

1.  Inasmuch  as  a  homestead  had  been 
declared  upon  the  property,  it  was  neces- 
sary to  present  a  claim  against  the  hus- 
hand'sestate,  notwithstanding  tbe  waiver 
contained  In  the  complaint.  Camp  v. 
Grider,  62  Cal.  20;  Bolliuger  v.  Manning, 
79  Cal.  7.  21  Pac.  Rep.  375;  Association  v. 
King.  83  Cal.  440,  23  Pac.  Rep.  370.  Ashas 
been  stated,  the  claim  was  presented  and 
allowed  by  the  administratrix,  and  ap- 
liroved  by  the  Judge.  But  tbe  respondents 
contend  that  such  presentment  and  allow- 
ance was  after  tbe  time  prescribed  bylaw, 
and,  for  that  reason,  of  no  effect.  We  do 
not  agree  with  respondBUts  on  this  point. 
The  first  publication  was  made  oo  July 
24,  1880,  but  no  order  for  publication  was 
made  until  August  2d.  Now  we  do  not 
think  that  a  publication  In  advance  of  the 
order  of  court  was  of  any  validity.  The 
statute  provides  that  the  notice  "must  be 
published  as  often  as  the  judge  or  court 
shall  direct,  but  not  less  than  once  a  week 
for  four  weeks. "  Code  Civil  Proc.  §  1490. 
The  legal  period  of  publication  Is  to  be 
fixed  by  tbe  Judge.  Until  he  acts,  it  can- 
not be  known  wiiether  the  period  of  publi- 
cation will  exceed  the  statutory  minimum 
or  not.  Without  an  order  tlierefor  there 
can  be  no  legal  period  uf  publication,  and 
consequently  no  authority  for  publishing. 
Now,  Inasmuch  as  the  paper  was  a  weekly 
paper,  and  tbe  first  publication  was  on 
.luly  24th,  there  must  have  been  two  pub- 
lications before  tbe  order  was  made,  viz., 
one  on  July  21tb  and  one  on  July  31st, 
and,  under  the  view  we  have  taken,  these 
two  publications  were  of  no  effect.  Not- 
withstanding this,  however.lf  theaffidavit 
were  the  orly  evlrt?nce  on  the  subject,  a 
BufficIentDUblicatlon  would  be  shown;  for 
it  states  that  notice  was  published  "once 
every  week  from  tbe  24tb  day  of  July.lSSO, 
to  and  until  the  28tb  of  August^  1880,  both 
days  Inclusive, "  which  would  give  four 
publications  after  tbe  order  was  made, 
viz.:  August  Ttb,  14th, 2lBt.and  28th.  But 
the  affidavit  is  n()t  the  only  evidence  on 
the  subject.  Tbe  flics  of  tbe  newspaper  it- 
self were  introduced,  and  they  showed 
that  the  notice  was  not  published  on  Au- 
gust 38tb.  Tbiscontradicted  tbeaftldavit. 
Now,  while  the  affidavit  was  made  evi- 
dence by  the  statute,  it  is  prima,  foc/e evi- 
dence only.  Id.  §  2011.  And  the  news- 
paper itself  is  cerrainly  more  satisfactory 
evidence  of  its  contents  than  any  affidavit 


would  be,  and  we  do  not  regard  tbe  de- 
cree, establishing  due  notice  to  creditors, 
as  conclusive.  It  results  that  there  were 
only  three  publications  after  the  order  for 
publication  was  made,  and  this  Is  below 
tbe  statutory  minimum.  The  presenta- 
tion and  allowance  ol  the  claim  were  there- 
fore in  time. 

2.  Tbe  court  found  that  all  that  was 
due  upon  the  claim  had  been  paid  except 
f 861 :  and  tbe  appellants  contend  that 
this  finding  is  not  sustained  by  the  evi- 
dence, and  that  tbe  allowed  claim  could 
not  be  impeached  by  evidence  that  It  bad 
been  paid  previous  to  its  allowance. 
There  is  evidence  sufficient  to  sustain  this 
finding  of  the  court,  and  It  was  competent 
In  this  case  for  the  son  and  heir  of  the  de- 
ceased mortgagor  to  show  either  that  the 
debt  to  secure  which  tbe  mortgage  was 
given  had  been  paid,  or  that  payments 
thereon  bad  been  made,  and  not  credited. 
The  allowance  of  tbe  claim  by  the  admin- 
istratrix, and  Its  approval  as  allowed  by 
the  Judge  of  tbe  court  in  which  the  estate 
of  the  deceased  mortgagorls  being  admin- 
istered, are  not  conclusive  upon  the  heir. 
Such  action  would  not  of  itself  be  conclu- 
sive. If  tbe  administratrix  or  plaintiffs 
were  proceeding  in  the  superior  court  to 
obtain  a  decree  in  the  probate  proceed- 
ing directing  that  such  allowed  claim  be 
paid,  and  no  greater  efiect  can  be  given  to 
It  in  this  action.  The  plaintiffs  cannot,  by 
resorting  to  this  action,  deprive  the  heir 
of  the  right  given  him  by  section  1636  of 
tbe  Code  of  Civil  Procedure  to  show  that 
their  claim  was  Improperly  allowed  In  the 
admlnistratton  proceedings. 

3.  Tbe  cause  of  action  is  not  barred  by 
the  statute  of  limitations.  As  we  have 
stated,  it  does  not  appear  what,  if  any, 
interest  the  wife  had  in  the  property  at  the 
time  the  mortgage  was  made,  and  as  no 
claim  was  presented  against  her  estate,  if 
She  had  any  separate  interest  it  could  nut 
bereached  by  tbe  casB  as  It  Is  presented. 
And,  so  far  s^b  her  rights  as  BuccesBorin  In- 
terest of  ber  husband  are  concerned, it  wan 
held  upon  the  former  appeal  that  ttae  al- 
lowance of  tbe  claim  stopped  the  running- 
of  the  statute  of  limitations. 

4.  Appellants  ask  that  final  Judgment  In 
tbelr  favor  be  directed.  But  it  Is  the  set- 
tled rule  here  thatthe  appellate  court  can- 
not direct  final  judgment  upon  evidence. 
The  case  must  go  back  to  the  trial  court 
to  have  the  facts  established.  Judgment 
and  order  reversed. 


(97  Cftl.  S23) 

Undbbwood  v.  Undekwood.   (No.  13,688.) 
(Supreme  Court  of  Cal^fomto.  Jan.  28, 1891.) 
Srranro  Aside  Judohevt— DiaomnnoN  or  CotHT. 

On  appeal  the  court  below  will  not  be 
held  to  have  abused  its  discretion  insetting;  aside 
aludgraeat  quieting  title  in  plaintiff,  on  a  show- 
ing that  the  disolaimer  filed  by  defendant's  at- 
tomev  was  under  a  misapprehension  on  his  part 
that  defendant's  conveyance  of  tbe  property  to  a 
third  person  was  maais  before  comtneuoement  of 
the  suit. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judjce. 

Horace  Beil  and  H.  31.  Smttb,  for  appel- 
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lant.  T,  J.BePoyvnii  C.  C  StepheDSt  for 
respondent. 

Patrbson,  J.  This  is  an  action  toqalet 
title  to  several  parcels  of  land  sitnate  in 
the  city  of  Los  Angeles.  A  lis  peodeoa 
was  filed  by  plaintiff  at  the  time  the  ac- 
tion was  commenced.  Tbedetendant  filed 
her  verified  answer,  denying  that  plaintiff 
had  any  right,  title,  or  Interest  in  any  of 
the  lots  described  In  the  complaint.  After 
this  answer  was  filed,  the  defendant  sold 
and  conveyed  to  tbe  respondents,  John  S. ' 
TTnderwood,  Mary  £.  Regan,  and  Samuel 
A.  Moore,  all  of  the  lots  described  in  the 
complaint,  except "  lot  13  In  block  A. "  There 
after,  tbe  attorn^  of  defendant  having 
died,  she  employed  another  attorney, 
who,  after  being  informed  by  her  ol  all 
the  facts,  filed  an  amended  and  unveri- 
fied answer, disclaiming  on  the  part  of  tbe 
defendant  any  Interest  in  any  of  the  prop- 
erty described  In  the  eomplalut.  except 
said  lot  IS.  Tbe  court  found  that  defend- 
ant was  the  owner  of  said  lot  13  fa  block 
A.  and  that  plaintiff  was  the  owner  of  the 
other  lots  In  controversy,  and  Judgment 
was  entered  accordingly  on  April  18,  18>t9. 
On  July  22. 1889,  the  defendant  moved  the 
court  to  set  aside  tbe  Judgment,  and  for 
permtssloD  to  amend  her  amended  answer 
by  striking  oat  said  disclaimer,  on  the 
ground  that  the  amended  aaswer  con- 
taining the  dlslalmer  had  been  filed 
through  inadvertence  and  mintake.  In 
support  of  her  application  sbetiied  an  affi- 
davit setting  forth  tbat  upon  tbe  advice 
of  her  first  attorney  she  had  sold  the 
property  (described  In  the  disclaimer)  to 
said  Underwood,  Began,  and  Moore  in 
good  faith,  and  for  valuable  considera- 
tion; that,  upon  the  death  of  her  attor- 
ney, she  had  employed  another  counsel, 
and  the  latter,  after  being  informed  of  all 
the  facts,  filed  an  amended  answer  cod- 
tainlng  thff  disclaimer,  "he  believing  and 
understandingtbatsaid  conveyances  were 
made  prior  to  the  commeneemrat  of  this 
action that  "said  disclaimer  was  an  In- 
advertenceand mistakeof  fact;  thatjndg- 
•  ment  was  entered  against  her  by  reason 
of  said  mistake,  and  that  she  had  no  no- 
tice of  tbe  state  of  pleadings  until  July  10, 
1889,  when  a  writ  of  assistance  was  served 
on  one  of  her  Krantees."  Affidavits  were 
filed  by  John  S.  Underwood  and  Mary  E. 
Began,  alleging  that  the  facts  set  forth  in 
defendant's  affidavit  were  true,  and  ask- 
ing tbat  thpy  might  be  allowed  to  come  in 
and  defend  against  the  claim  of  tbe  plain- 
tiff. The  attorney  who  filed  tbe  amended 
answer  made  an  affidavit  showing  tliat 
when  be  drew  it  he  anderstond  tbat  tbe 
property  described  In  the  disclaimer  bad 
been  conveyed  by  defendant  before  the 
suit  was  commenced.  Counter.affldavits 
were  filed  by  Horace  Bell,  showing  that 
they  had  taken  a  portion  of  tlie  property 
described  in  tbe  disclaimer  from  the  plain- 
tiff for  a  valuable  consideration  subsequent 
to  the  judgment,  without  notice  of  any 
transfer  by  detendant.and  after  a  search  of 
the  record,  which  failed  to  disclose  any 
conveyance  from  defendant,  and  after  the 
atl:omey  for  defendant  had  Informed  them 


that  he  knew  of  nothing  tbat  would  In- 
validate tbe  conveyance  to  them.  The 
court  granted  tbe  motion  to  set  aside  tbe 
Judgment,  and  from  its  order  the  plaintiff 
has  appealed.  The  showing  made  on 
motion  to  set  aside  the  Judgment  Is  a 
very  weak  one,  bnt  we  are  always  nnwlll- 
ing  to  Interfere  with  the  decision  of  tbe 
court  below  In  matters  of  this  kind.  The 
attorney  for  the  defendant  doobtiess  acted 
In  good  faith,  and,  as  be  supposed,  for  the 
best  Interest  of  his  client,  but  under  a  mis- 
take of  fact  as  to  the  time  when  defendant 
had  parted  with  her  Interest  in  the  lots. 
We  cannot  say,  under  all  tbe  clreom- 
stances,  that  the  court  below  abased  Its 
discretiou.  The  order  appealed  from  is 
therefore  affirmed. 

Weconcur:  Har&ibon,  J.;  Garoitttb,J. 

HovT  V.  San  Francisco  &  N.  P.  R.  Co. 

(No.  14,006.) 
(Sujpreme  Court  Calif omta.    Feb.  8, 1891.) 

On  rehearing.  For  former  report*  see 

ante,  16U. 

De  Haven,  J.  Tbe  appeal  In  this  case 
was  dismissed  by  the  court  In  bank  on 
December  11,  1890,  and  a  rehearing  there- 
after granted.  Upon  full  conslderattim 
we  are  satisfied  with  <mr  former  opinion, 
and  for  tbe  reasons  therein  stated  tbe  mo* 
tloa  to  dismiss  the  appeal  must  be  grant- 
ed. It  Is  true  that  for  some  purposes  a 
day  is  regarded  as  an  Indivisible  unit,  and 
that.  In  the  cases  where  such  rule  proper- 
ly applies,  courts  refuse  to  look  Into  frac- 
tions of  a  day  for  tbepurposeof  determln- 
log  which  of  two  acts  was  first  in  point 
of  time;  but,  when  tbe  question  whether 
one  legal  right  shall  have  priority  over 
another  depends  upon  the  order  of  events 
occurring  on  the  same  day,  this  rule  Is 
necessarily  departed  from.  Bank  v.  Burk- 
hardt,  100  U.  S.  689;  Louisville  v.  Bank. 
104  U.  S.  474.  And  In  Maine  v.  Gllman,  11 
Fed.  Bep.  214,  it  is  said:  "It  Is  Insisted 
that  the  law  knows  no  tractions  of  a  day. 
Bat  this  anclrat  maxim  bi  now  chlefiy 
known  by  its  exceptions.  When  private 
rights  depend  upon  tt.  the  courts  Inquire 
Into  tbe  hour  at  which  an  act  was  dune, 
or  a  decree  was  entered,  or  an  attach- 
ment was  laid,  or  any  title  accrued."  In 
the  case  of  Hill  v.  Finnlgau,  64  Cal.  313. 
the  material  fact,  as  to  whether  the  notice 
of  motion  to  dismiss  was  given  prior  to 
the  timeof  filing  the  transcript,  wasa  mat- 
ter of  controverey,  and  what  n-as  there 
said  about  mtt  looking  Into  fractions  of 
a  day  for  the  puri>oses  of  dismissing  an 
appeal  must  be  cousldered  as  having  ref- 
erence unly  to  the  then  state  of  facts  be- 
fore tbe  court,  and  the  general  language 
there  used  should  not  be  considered  as 
furnishing  a  rule  for  a  case  like  this.  In 
which  it  Is  not  denied  that  tbe  notice  of 
mution  to  dismiss  was  given  before  tbe 
filing  of  the  transcript  on  appeal.  Appeal 
dismissed. 

Weconcur:  Bsattt.CJ.;  McFarland, 
J.;  Patbrson,  J.:  Sharpstkin,  J.;  IIab- 

RI80N,  J.;  Oarodttk.  J. 
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(87  C«l.  329) 

Bakkb  t.  Bbickrll  et  al.  (Nob.  12,M2. 

13,574.) 

iSv/preme  Court  of  CaWomia.  Feb.  4, 1891.) 
HcsBA!^  ASD  Wipe— OccDPATiON  or  Govbbhmsnt 
Luni— Bona.  Vidm  FounsioN— Trcbt. 
la  1880  a  married  roan  went  Into  possession 
of  part  of  the  government  land  known  as  the 
"Ontside  Lands"  of  Ban  Francisco.  In  1»63  be 
died,  and  his  wife,  with  their  children,  contin- 
ued in  possession,  and  was  in  possessloQ  at  the 
passage  of  Act  Cong.  March  8,  1866,  (14  U.  S.  St 
at  Large,  p.  4,)  relinqQlshlng  and  granting  the 
right  and  title  ol  the  United  States  m  said  land 
to  the  city  of  San  Francisco,  in  trust,  to  be  "dis- 
posed  of  and  conveyed  by  said  city  to  parties  in 
the  bona  flde  aotoal  possession  thereof  by  them- 
selves or  tenants  on  the  passage  of  this  act, "  on 
such  terms  as  the  legislature  should  prescribe. 
Thereafter  the  ciiy  deeded  the  land  to  the  widow, 
she  having  complied  with  the  various  ordinances 
and  legislative  acts  relative  thereto.  Held,  that 
she  took  the  lands  not  absclutely  in  her  own 
right,  but  in  trust  for  hw  oMIdreu.  Per  Biattt, 
C.  J.,  dUsentlng. 

For  majority  opinion.  Bee  ante,  489. 

Beattt,  C.  J.,  (dissentlD^.)  Bespond- 
ent'B  petition  for  a  rehearing  of  this  cause 
having  beeu  denied  by  the  court,  T  cannot 
allow  tlie  occasion  to  paes  wittiout  ex- 
pressing my  disaeut  from  the  conclusion 
uf  the  department  upon  the  point  princi- 
pally considered  In  the  opinion  of  Justice 
Tborn'TON.  If  the  decision  of  the  court 
had  been  rested  upon  the  proposition  that 
nader  the  homestead  laws  of  Culirorala 
Mrs.  Baher,  on  the  deatb  of  her  husband, 
became  by  right  of  survivorship  the  sole 
and  exclusive  owner,  as  against  her  chil- 
dren, of  the  entire  estate  in  the  lands  cov- 
ered by  their  joint  declaration  of  home- 
stead, irrespective  of  its  valueat  the  time 
of  such  declaration  or  of  her  husband's 
death,  I  might  not  have  dissented  from 
that  view.  But  the  Judgment  and  order 
of  the  superior  court  are  reversed,  and  the 
cause  1b  remanded  for  a  new  trial,  to  be 
had' in  accordance  with  the  views  ex- 
pressed in  the  opinion,  which  thereby  be- 
come, aud  must  remain,  the  law  of  the 
case.  Among  the  views  so  expressed  Is 
one  from  which  I  feel  constrained  to  ex- 
'  press  my  dissent.  It  is  held— as  I  under- 
stand the  opinion — that  Mrs.  Baker,  by 
mere  force  of  the  act  of  conRress  of  1866, 
granting  to  the  city  of  San  Francisco  the 
outside  lands,  and  Independent  of  any 
right  accruing  to  her  under  oor  home- 
stead laws,  became  entitled  to  a  convey- 
ance from  the  city  of  all  the  lauds  left  In 
her  possession  by  the  death  of  herhuBband, 
to  be  held  hy  her  in  her  own  right,  to  tne 
exclusion  ot  her  children.  Thi^  conclusion 
is  baHcd  upon  a  narrow  and  literal  con- 
Rtrnctlon  of  the  clause  of  the  act  requir- 
ing the  city  to  convey  the  lands  granted 
to  the  parties  in  hona  fide  actual  posses- 
sion thereof  by  themselves  or  tenants  at 
the  date  of  the  paesagre  of  the  act.  It  as- 
sumes either  that  the  person  lawfully  In 
poosesslun  by  himself  or  tenant  at  the 
date  of  the  passage  of  the  act  was  thosoie 
object  of  the  bounty  of  the  government, 
without  regard  to  the  character  or  capac- 
ity in  which  he  had  obtained  or  held  the 
possession,  or  It  assumes  that  when  John 
H.  Baker  died  in  1863,  leaving  bis  widow 
and  minor  children  in  possession  of  the 
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landincontroveray,  he  had  no  estate  in 
the  land  to  which  they  codIcI  Booeeed,  and 
that  the  possession  so  devolved  upon  her 
as  head  of  the  family  was  held  by  her  ab* 
solutely  In  her  own  right,  and  not  In  any 
representative  capacity.  If  this  Is  true, 
—if  the  children  of  John  H.Baker  inher- 
ited no  interest  Inthlsland  from  him  when 
he  died,— it  must  be  equally  true  that  it 
their  motheraiso  had  died  belorethe  pass- 
age of  the  act  ot  1866,  tliey  would  have  In- 
herited nothing  from  her.  What,  then, 
would  have  happened?  Being  minorsand 
orphans,  they  and  the  land  would  nat- 
urally have  passed  into  the  charge  and 
custody  of  a  guardian,  who  wonld  have 
been  found  in  the  bona  fide  actnil  poBHes> 
slon  of  the  land,  as  bead  of  the  family,  at 
the  passage  ottheactoflS66.  Such  guard- 
ian would  have  been  Just  as  clearly  with- 
in the  literal  terms  of  the  act  In  the  case 
supposed,  as  Mrs.  Baker  actually  was  in 
the  case  as  It  Is;  and  if  the  represeutatlve 
character  in  which  sheheld  the  possession, 
and  her  trust  relation  to  berchlldren.must 
be  ignored,  80  mnst  the  representative 
character  and  trust  relation  of  the  guard- ' 
Ian  have  been  Ignored ;  aud  on  preciaeiy 
the  same  reasoning  which  sustains  the  ex- 
clusive right  of  Mrs. Baker  to  receive  acon- 
veyaiice  of  the  land,  it  must  have  been 
held  that  the  guardian  was  entitled  to  a 
conveyance  of  the  land  to  the  exclusion  of 
bis  wards.  But  I  venture  to  say  tliat  no 
court  wonld  have  carried  the  principle 
here  decided,  fo  this.  Its  logical  and  nec- 
essary consequence.  In  my  opinion  it 
would  have  been  held,  in  the  case  sup- 
posed, that  it  was  the  duty  of  the  guard- 
ian to  obtain  a  conveyance  of  the  lands 
from  the  city,  and  that  he  would  hold 
them,  when  so  conveyed,  in  tmst  for  his 
wards,  according  to  their  several  and  re- 
Bpectlve.rightH  as  heirB  and  successors  of 
their  deceased  parents.  And,  upon  the 
same  grounds,  I  am  of  the  opinion  that 
Mrs.  Baker,  when  she  obtained  a  convey- 
ance ot  these  lands,  (considering  the  mat- 
ter without  reference  to  her  rights  under 
the  homestead  law,)  held  them  In  trust 
for  her  children,  according  to  their  respect- 
ive rights  as  heirs  of  her  deceased  hnsband. 


(20  Or.  360) 
HOEHLER  V.  McGlINCBY. 

{Supreme  Court  of  Oregon.  Feb.  36,  1891.) ' 
Vkndob  Airo  Vbndbb—Cortiuct— Interest. 
Where  the  first  contract  between  the  ven- 
dor and  vendee  provides  for  the  payment  of  inter- 
est on  the  purchase  price,  but  a  subsequeut  oon- 
tract  or  memorandum  fails  to  mention  interest, 
the  vendor  nevertheless  is  entitled  to  it  from  the 
vendee  who  takes  possession,  receives  the  rents, 
and  pays  one  item  of  interest  after  the  execution 
of  the  second  contract,  and  whose  evldeuoe  fails 
to  show  that  there  was  a  mutual  understanding 
that  interest  was  not  to  be  paid. 

Appeal  from  circuit  court,  Washington 
county;  Fbank  J.  Taylok,  Judge. 
CapJfis,  Hurley  &  Alien,  for  plaintiff. 

TIios.  H.  Tongue,  lor  defendant. 

LoKD,  J.  This  Is  a  suit  to  recover  $750 
and  Interest,  based  on  the  terms  of  certain 
contracts  for  the  sale  of  land,  specified  la 
the  complaint,  aud  to  foreclose  an  alleged 
mortgage  upon  the  same.  The  only  qnea- 
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tion  involved  In  the  case  is  as  to  the  pay- 
ment of  Intereflt;  the  plaintiff  elalmlnff 
that  he  In  entitled  to  It,  and  the  defendant 
denying:  anch  liability,  under  the  provls- 
lone  ol  their  contracts.  The  first  contract 
provides  that  Interest  shall  be  paid  an- 
nually at  the  rate  ol  8  per  cent.,  and  that 
the  purchase  price  of  f750  for  the  land 
may  be  paid  at  any  time  within  10  years. 
The  other  contract,  if  It  may  be  so  called, 
made  shortly  thereafter,  makes  no  reference 
to  the  payment  of  the  interest,  and  seems 
to  bo  somewhat  in  the  nature  of  a  mem- 
orandum. All  agree  that  the  two  writ- 
ings must  be  construed  in  the  light  of 
their  Rurroundinjgs  to  determine  the  ques- 
tion involved.  The  plaintiff's  testimony 
is  to  the  effect  that  he  never  agreed  nor 
understood  any  change  in  this  particalar 
^i-as  to  be  made  In  the  original  contract, 
and  that  the  failure  to  Insert  Interest  waa 
an  OTiiIgHioD  and  mistake.  If  the  contract 
was  to  have  been  changed  in  this  respect, 
it  would  have  required  some  such  mutual 
understanding  between  the  parties;  but 
the  testimony  of  the  defendant  does  not 
disclose  that  any  such  agreement  was 
made,  but  It  does  indicate  that  the  defend- 
ant andenitood  orexiwcted  to  pay  hiter- 
est  after  the  second  contract  was  signed. 
There  would  seem  to  be  no  other  explana- 
tion of  "his  conduct  in  making  the  pay- 
ment of  toO  as  Interest,  and  in  the  execu- 
tion of  a  mortgage,  which,  though,  for 
sandry  reasons,  was  not  accepted,  never- 
theless provided  for  the  payment  of  Inter- 
est upon  the  purchase  price.  Construing 
these  writings  together  In  the  light  of  sur- 
rounding circumstances,  we  think  the  in- 
tention is  to  charge  interest,  and  that 
there  Is  no  conflict  between  them.  Nor 
does  this  result  work  any  hardship.  The 
record  presents  the  case  of  a  plaintiff  as 
vendor,  who  has  delivered  the  possession 
of  his  property  to  the  defendant  as  a  pur- 
chaser at  the  time,  or  near  thereto,  when 
the  original  contract  was  made,  which  the 
defendant  bus  continued  to  enjoy  without 
molestation  ever  since.  Nor  Is  this  all;  he 
has  not  only  received  the  rents  and  prof- 
its, but  has  also  held  the  purchase  money. 
It  is  not  equity  that  he  should  keep  both, 
nor  according  to  the  ordinary  course  of 
business  transactions.  Whatever  labor 
he  may  have  expended  on  the  proi)erty 
was  for  his  own  benefit,  and  to  increase 
its  value;  and  It  Hounds  Inequltatile  that 
he  should  enjoy  the  plaintiff's  property 
during  all  the  time  for  nothing.  We  tliluk 
It  is  more  equitable,  after  having  been  in 
the  enjoyment  of  the  estate,  receiving  its 
rents  and  profits,  that  the  defendant 
should  pay  the  interest.  The  judgment, 
therefore,  must  be  modified  so  as  to  allow 
the  plaintiff  interest,  and  neither  party 
will  recover  costs  and  disbursements. 


Kan.  477) 

KiNQHAN,  P.  &  W.  R.  Co.  V.  QUINN. 
{Supreme  Court  of  Kansaa.  Feb.  7,  1891.) 

Plkadisq  urn  Paoor— Case  on  Appeal— Rcliuqs 
OK  Evidence. 
1.  The  first  rale  governing  in  the  production 
of  evidence  is  that  the  evidence  offered  must  cor- 
respond with  tlie.  allegations,  and  be  confined  to 
the  point  in  issue.  Brookoverr.  Esterly,  12  Ean. 
163;  1  Qreonl.  Ev.  U  50.  5L 


a.  A  mere  general  averment  of  fraud  and 
illegality,  withont  stating  the  facts  on  which  the 
charge  is  based,  presents  no  issue,  and  no  proof 
is  admissible  thereunder.  State  T.  Williams,  80 
Kan.  517,  18  Pac.  Rep.  737. 

8.  Ttie  case  made  may  be  very  brief,  much 
more  so  than  a  transcript,  and  was  devisra  main- 
ly for  the  purpose  of  abridging  the  record  and 
lessening  the  expense  of  review,  f^eisnrendor  t. 
James,  41  Kan.  463,  31  Pac.  Rep-  &73. 

4.  When  it  is'sought  to  review  the  action  of 
the  trial  court  in  admitting  incompetent  and  ir- 
relevant testimony,  it  is  ngt  necessary  that  the 
case  made  should  contain  all  of  the  evidence.  If 
it  contains  the  pleadings,  the  Judgment,  and 
sufBclent  of  the  evidence  showing  the  errors  com- 
plained of,  and  tho  exceptions  thereto,  this  court 
has  jurisdiction  to  consider  the  incompetent  evi- 
dence excepted;  and,  if  the  incompetent  evidence 
is  material  and  prejudicial  to  the par^ objecting, 
it  may  order  a  new  trial. 
{SyUatma  by  the  Court.) 

Error  from  district  conrt,  Pratt  county ; 
S.  W.  Leslie,  Judge.  On  motion  for  re- 
hearing.  No  opinion  on  first  bearing. 

George  R.  Peck,  A.  A,  Hard,  Robert  Dan- 
lap,  and  Fred  if".  Bentley,  for  plaintiff  in 
error.  J.  C.  EIlLs  and  J.  6.  Wuters^  for  de- 
fendant in  error. 

PbkCukum.  a  re-exam  In  atf  on  of  the  rec- 
ord in  thiscase  satisfies  us  that  the  flrstal- 
leged  error  was  not  sufficiently  considered 
in  the  former  opinion.  The  case  woh  dis- 
missetlin  this  eimrt  upon  the  ground  that 
tbeevldeoce  was  not  all  preserved  In  the  rec- 
ord. It  was  stated  in  the  opinion  "that 
the  record  should  contain  all  of  the  evi- 
dence introduced  durins;  the  trial  of  the 
case  in  the  court  below  to  intelligently 
consider  the  qutntions  raised  by  the  plain- 
tiff in  error."  The  first  alleged  error  was 
"that  the  court  erred  in  the  adnilKsion  of 
testimony  tending  to  show  that  the  jus- 
tice of  the  peace,  at  the  time  of  Issuing  the 
warrant,  was  Just  oatside  of  the  Umlta  of 
his  township  and  that  therefore  he  acted 
without  jurisdiction,  and  his  proceedings 
were  void.  Phillips  v.  Thralls,  26  Kan.'T!>0; 
Wilcox  v.  Johnson,  34  Kan.  635,9  Pac.  Rup. 
610;  Railroad  Co.  v.  Rice.  36  Kan.  593,  14 
Pac.  Rep.  229.  A  mere  general  averment 
of  fraud  and  illegality,  without  stating 
the  facts  on  which  the  charge  is  based, 
prenen  ts  no  issue,  and  no  proof  is  admlsHlble 
thereunder.  State  v.  Williams,  39  Kan. 
517,  18  Pac.  Rep.  727.  The  petition  In  the 
C()urt  below  contained  ■  a  copy  of  the  com- 
plaint made  and  filed  by  James  Moore, 
and  also  a  copy  of  the  warrant  Issued  by 
F.  R.  Gammon,  the  justice  of  the  peace, 
under  which  W.  J.  Qulnn  was  arrcHted. 
but  did  not  allege  that  the  acts  of  the  jus- 
tice were  void,  because  done  outside  of  his 
township.  The  petition  alleged  that  F.  R. 
Gammon,  the  justice,  was  an  agent  of  the 
railroad  company,  and  that  the  arrest  of 
Qulnn  was  illegal  and  unlawful.  If  it 
were  intended  to  prove  that  the  war- 
rant was  illegal,  because  issued  by  the 
justice  of  the  peace  ontslde  of  his  own 
township,  allpgatioDB  to  that  effectshould 
have  been  Inserted  in  the  petition.  In  the 
absence  of  any  such  allegations  in  the 
pleadings,  it  was  error  for  the  trial  court 
to  admit  testimony  that  the  warrant  was 
issued,  or  other  acts  of  the  justice  were 
done,  in  a  township  where  the  justice  of 
the  peacebad  no  power  to  act.  Theadmis- 
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Blon  of  tbie  Incompetent  and  Irrelevant  evi- 
dence againBtobJectiunsuughtnot  to  have 
be«n  allowed.  Mr.  Greenleaf  says,  o!  the 
rules  ol  evidenco:  "The  first  nf  these  Is 
that  the  evidence  must  correspond  with 
the  allegations,  and  be  con0ned  tu  tlie 
point  in  issue."  1  Greenl.  Ev.  §§50.  51; 
Brookoverv.  E8terly,12  Kan. 152.  A  court 
uuffht  not,  by  the  admlsaion  of  incompe- 
tent testimony,  enlarxe  the  Iseaes,  or  per- 
mit a  Jury  to  pass  upon  a  case  not  made 
bv  the  pleadings.  McGonigle  v.  Atchison, 
33  Kan.  726,  7  Pac.  Kep.  550 ;  Railroad  <.'o. 
V.  Irvvln,  35  Kan.  286,  10  Pac.  Rep.  S20. 
The  record  in  this  case  contains  tlie  plead- 
ings, the  special  findings,  and  the  judg- 
ment of  the  trial  court.  It  also  contains 
tbe  objectionable  testimony  concerning  the 
Issuance  of  the  warrant  In  a  township 
where  the  justice  of  the  peace  had  no 
power  to  act.  It  was  never  necessary, 
when  a  case  was  brought  to  this  court 
upon  a  bin  of  exceptions,  to  set  forth  any 
more  than  was  necessary  to  show  the  er- 
rors complained  of,  if  the  record  contained 
the  pleadings  and  Judgment.  Section  547 
of  the  Code  provides  that  a  party  desiring 
to  have  a  judgment  of  the  district  court 
reversed  by  the  supreme  court  may  make 
a  case  containing  a  statement  of  su  much 
of  the  proceedings  and  evidence,  or  other 
matters  in  tlie  action,  as  may  be  necessary 
tu  present  the  errors  complained  of  to  the 
BUpreuie  court.  "There  are  two  methods 
uf  bringing  a  civil  case  np  forreview :  One 
upon  a  case  made,  and  the  other  upon  a 
trnnscrlpt.  In  no  other  way  can  the  ap- 
pellate jurisdiction  of  the  court  to  review 
such  cases  be  invoked  or  exercised.  The 
case  made  may  be  very  brief,  much  more 
so  than  a  transcript;  and  the  first  named 
was  devised  mainly  for  the  purpose  of 
abridiciug  the  record,  and  lessening  the  ex- 
pense of  review.  We  are  not  disposed  to 
discourage  brevity  in  the  making  of  rec- 
ords for  review,  as  It  Is  a  mucli-needed  re- 
form." Neiswender  v.  Ja  ne8,41  Kan.  463, 
21  Pac.  Rep,  573.  When  it  is  sought  to  re- 
view the  action  of  the  court  In  admitting 
Incompetent  and  Irrelevant  testimony,  it 
Is  not  necessary  that  the  case  madesbould 
contain  all  of  tbe  evidence.  If  tt  contains 
the  pleadings,  the  judgmen  t,  and  sufficient 
of  the  evidence  showing  the  errors  com- 
plained of,  this  court  has  jurisdiction  to 
consider  the  incompetent  evidence  objected 
to.  In  such  a  case,  it  is  not  necessary  that 
tbe  record  should  contain  all  of  tbe  evi- 
dence. Railroad  Co.  v.  Grimes.  38  Kan.241, 
16  Pac.  Rep.  472. 

It  Is  urged  that  tills  courtcannot  review 
the  objectionable  testimony ,  because  the  in- 
structions are  nut  gl  ven,  and  It  Is  also  urged 
that  the  objectlunubie  testimony  was  not 
material  or  prejudicial.  The  trial  court 
muy  Instruct  a  jury  to  disregard  Incom- 
petent eviaence,and  such  subsequent  with- 
drawal may  cure  the  error  In  its  admis- 
sion ;  but  even  this  Is  not  alwnys  the  case. 
Whittaker  v.  Voorhees.  38  Kan.  71,15  Pac. 
Rep.  S71.  But  It  is  evident,  from  the  spe- 
cial findings  of  the  Jury,  that  the  jury  did 
not  disregard  the  Incompetent  evidence 
admitted;  but,  upon  the  other  band,  they 
must  have  fully  considered  the  same.  It 
evidently  had  weight  with  them  from  the 
special  findings  returned.  .One  of  the  spe- 


cial findings  of  tbe  jury  stated  that  the 
warrant  waa  illegal.  Other  findlugs  tend 
to  show  that  the  justice  of  the  peace  Issu- 
ing the  warrant  acted  outside  of  his  town- 
ship. The  motion  for  a  new  trial  alleged 
errors  committed  upon  the  trial  by  the 
court.  Sufficient  evidence  Is  preserved  in 
the  case  made,  etaowing  the  Incompetent 
evidence  admitted  and  objected  to.  If 
this  evidence  was  not  prejudicial,  the 
plalntiEf  below  might  have  suirgeHterl  an 
amendment  showing  that  the  error  wus 
waived  or  cured;  but,  in  the  absence  of 
such  showing,  we  cannot  presume  that 
the  error  was  waived  or  cured.  The  find- 
lugs  of  the  Jury  tend  to  rebut  any  waiver 
or  any  curutive  Instructions.  The  evi- 
dence was  not  only  material  bnt  preju- 
dicial. The  decision  In  the  former  opinion 
that  a  verdict  of  a  Jury  cannot  be  chal- 
lenged upon  the  ground  that  It  Is  not  sup- 
ported by  any  evidence,  It  a  statement  Is 
not  contained  in  the  case  made  affirma- 
tively showing  that  all  of  the  evld'^nce  iB 
preserved.  Is  In  accord  vrith  a  long  line  of 
decIsioQB  of  this  court.  Many  of  the  dc- 
clRlons  are  there  cited.  The  rehearing  will 
be  gran  ted .  The  j  udgmen  t  uf  the  district 
court  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  tbe  juBticefl 
concurring. 

  (44  Km.  mi 

LlHEBICK  V.  Haun. 
(Supreme  Cotat  of  ScmwM.   Nor.  8,  1890.) 
Cabb  Mij>e— Stipulation  Eztbndino  Time  for 
Making — Adthentjcatios. 
TJie  attomeyB  for  the  parties  to  a  record 
cannot  extend  the  time  for  making  the  case  by 
stipulation  betweeo  themselves,  in  the  absence  of 
an  order  of  the  court  or  ]ud^  granting  such  an 
extension.   A  "oase  made,"  sigDed  by  the  trial 
Judge,  but  not  attested  by  the  clerk  of  the  court 
with  his  signature,  and  the  seal  of  the  court,  will 
not  be  reviewed  by  tbe  supreme  court  for  alleged 
errors,  when  challenged  toe  want  of  proper  au- 
thentication. 
{SullabUB  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Harper  county ;  J.  T.  Hek- 
KjcK,  Judge. 

J  J.  Merrick  and  Qalnton  &  QiilatOD, 
for  plaintiff  In  error.  Sam  S.  SIsaoa  and 
Crooker  &  Nofttger,  for  defeodantin  error. 

Strang,  C.  This  case  was  tried  by  a 
jury  January  25, 18S8,  resulting  in  a  ver- 
dict and  Judgment  tor  tbedefendant.  The 
plaintiff's  motion  for  a  new  trial  was 
overruled  the  same  day,  and  60  days  were 
given  to  moke  a  case  for  this  court.  The 
plaintiff  brings  what  purports  to  bea  case 
made  to  this  court,  and  asks  that  certain 
alleged  errors  tlierein  be  reviewed.  The 
defendant  objects  to  such  consideration 
by  this  court,  and  challenges  the  so-called 
case  made,  and  says :  First,  that  It  was 
not  made  and  served  within  time;  secoad, 
that  It  was  not  properly  authenticated. 
Sixty  days  from  January  26,  1888,  were 
given  the  plaintiff  to  make  a  case.  After- 
wards, the  plaintlH  applied  to  the  Judge 
of  tbe  court  to  have  the  time  In  which 
to  make  a  case  extended  to  April  10, 
1888.  The  judge  allowed  tbe  applica- 
tion, and  extended  tbe  thne  for  mak- 
ing the  case  to  April  10. 1888.  Neither  the 
application  for  tbe  said  order  of  extension 
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nor  the  order  Itself  Is  dated,  and  neither 
seems  to  have  been  filed  In  the  office  ot  the 
clerk  ol  the  conit.  It  Is  therefore  Impossi- 
ble to  say  whether  or  not  It  was  made 
durlns  the  life-time  of  the  ori^tnal  order. 
April  10, 18HS,  attoiTieys  repreaen  ting  the 
plaintiff  and  defendant,  by  titipuIatloD, 
extended  the  time  for  making  a  case  for 
this  con rt  to  May  1.  1888.  The  case  was 
served  April  28, 1K88,  and  18  days  after  the 
last  order  of  the  Judse  had  expired,  and 
therefore  was  out  of  time  so  far  as  any  or- 
der of  the  }udp:e  is  concerned.  It  was 
served  during  the  time  stipulated  for  by 
the  attorneys  in  the  case;  but  the  attor- 
neys in  the  case  cannot  extend  the  time 
lor  making  a  case,  by  asreement.  without 
an  order  of  the  court  or  Judite  trying 
the  case.  Insnranee  Go.  v,  Koods.  36  Kan. 
215. 

The  second  objection  to  the  considera- 
tion of  this  case  made  as  presented  Is  that 
It  is  not  properly  authenticated,  never 
having  been  attested  by  the  clerk  of  the 
court.  This  question  has  Just  been  consid- 
ered and  decided  against  the  plaintiff  at 
this  term  of  the  court  In  the  case  of  Limer- 
ick V.  Owlnn.  24  Pac.  Rep.  1097.  See. 
also.  Railroad  Co.  v.  Qulnn.  ante,  1068.  It 
is  recommended  thattblscase  bedlsmlssed. 

Pbr  Cumikif.  It  Is  so  ordered ;  all  the 
fnstlcea  concanlnff. 


H  WMh.  St.  166)   

Uextbb,  Hoktok  ACo., Bankers, t.Spark- 
lUJi  et  A/. 

{Supreme  Cdwrt  tf  WaiMnffton.  Feb.  m,  1891.) 

LiSHS— lUNUTACTnHIKG  LuiiBBR— CuiS— Ds- 
ICKIFTIQlt — BNTOROBHSKT— FrACTICB. 

L  Under  Code  Wash.  1 1942.  criving  a  lien  to 
laborers  who  assist  in  manufacturitig  saw-logs 
into  Inmber,  and  sectloa  1947,  requiring  the  de- 
scription of  the  property  to  be  soffloient  to  iden- 
tifvit  with  reasonable oertalnty,  a  noticeof  claim 
ftf  lien  sufficiently  describee  toe  lumber,  though 
It  has  no  marlcs,  whloh  states  that  tiie  lien  is  on 
*ab<Hit  100.000  ft.,  which  has  been  maoufaotured 
in  Kitsap  ooonty.  Washington  state,  and  which 
is  marked  ,  and  is  now  lying  at  the  saw- 
mill owned  by  the  Builders'  Material  Co.,  in 
Kitsap  county,  the  some  being  the  place  where 
the  lumber  was  manufactured,  about  two  miles 
south  of  Port  Blafcely,  ml  Pnget  sound. " 

9.  The  lien  given  the  statute  fa  personal, 
and  where  a  laborer  inolndes  In  the  amount  of 
bis  claim  the  assigned  claim  ot  another  laborer 
the  whole  claim  Is  vitiated. 

8.  The  lien  given  by  the  statute  for  assisting 
1q  •< manufacturing  n.w-logs  into  lumber"  does 
not  attach  to  shingles,  and  where  the  claim  is  for 
labor  performed  In  manufacturing  lumber  and 
shingles,  the  whole  Hen  falls. 

4.  As  the  statute  requires  no  statement  by 
ihe  person  vurlfying  a  claim  of  lien  for  another 
Df  the  facts  upon  which  he  bases  his  belief,  a 
vwlflcatton  by  such  perstm  to  the  effect  that  he 
believes  Qm  elalm  to  be  true  is  sufficient. 

5.  Where  tbe  lien  claimants  state  In  their 
oomplaint  Uiat  they  claim  a  lien  on  the  lumber 
and  shingles,  but  the  copy  of  the  lieu  filed  with 
the  oomplaiut  shows  that  the  lien  Is  claimed  on 
the  lumber  only,  that  part  of  the  complaint  re- 
ferring to  the  snlngles  should  be  disregarded  on 
a  motion  for  Judgment  by  a  defendant,  whose 
afBrmatlve  sTerment  that  the  shingle  bolts  were 
made  by  others  than  plalntUfs  Is  not  denied. 

6.  wherti,  in  such  case,  the  owner  of  the 
lumber  makos  default,  but  an  Intervenor  has  ap- 
peared and  defended  the  lien  claims,  the  court 
cannot  enter  Judgment  for  the  lien  claims  against 
tlie  owner  before  first  entering  his  default. 

7.  The  intervenor,  having  answered,  denyiog 


all  the  plaintur*  sllegattoDs,  Is  sntltlea  ton 

trial. 

8.  A  Judgment  awarding  a  Hen  on  the  Bbto> 
glee  not  meatloDed  in  the  olaUn  of  Uen  is  «ne- 
neous. 

Appeal  from  superior  court,  Kitsap 
county. 

Code  Wash.  S  1942,  gives  a  lien  to  "ev- 
ery person  performing  labor  npon  or  who 
shall  assist  la  manufacturing  saw-Ioga  in- 
to lamlwr."  Section  1947  requires  tbe  no- 
tice of  claim  to  describe  tbe  property  to 
be  charged  sufficiently  for  Identidcation 
with  reasonable  certainty. 

McGOrra,  HiaiM  A  De  Vtiea,  lor  app^ 
lant.   L  A.  JHurchiaon,  for  appellees. 

Stiles,  J.  Five  plaintiffs — J.  U.  Spark- 
man.  D.  A.  McDonald,  William  Itievhers, 
William  Kemery,  and  W.  B.  Morris- 
Joined  In  an  action  to  foreclose  laborenf 
liens  on  certain  lumber  and  shingles,  situ- 
ated at  the  saw-nilll  of  the  Builders*  Ma- 
terial Company,  iu  Kiteap  county.  The 
Builders'  Material  Company  was  made  a 
party  to  the  action,  and  was  served  with- 
process,  but  it  made  no  appearance.  Dex- 
ter, Horton  &  Co..  bankers,  a  corporation,, 
appeared,  and  demurred  to  the  complaint 
and  each  of  the  separate  causes  of  action- 
therein  stated,  on  the  ground  that  no 
cause  of  action  was  stated.  Copies  of  the 
several  liens  were  annexed  to  and  made 
a  part  of  tbe  complaint.  The  action  was 
brought  under  section  1947  of  the  Code. 
Each  of  the  liens  was  in  sabstantlully  tbe 
following  form:  "Notice  is  hereby  Kiven 
that  — tOf  Kitsap  county,  Wash- 
ington state,  claims  a  lien  upon  all  lumber., 
being  about  100.000  ft.,  which  was  manu- 
factured In  Kitsap  county,  Washington 

state,  and  which  is  marked  thus  ;  and 

is  now  lying  at  the  saw-mill  owned  by 
said  Builders*  Material  Co.  In  Kiteap  Co.. 
the  same  being  the  place  where  said  lum- 
berwas  manufactured, andsituated  ahont 
two  miles  south  of  Port  Blakely,  on  Pa- 
get sound,  lor  labor  periormed  upon  and 
asslstauce  rendered  in  maiiufactaring  said 
lumber."  Otherclausesfollowed.  Weareof 
opinion  that  this  description  was  sufficient, 
as  against  the  objection  of  appellants  that 
the  place  was  not  sufficiently  located,  ttaat 
tbf*  lumber  had  no  marks,  and  that  It  Is 
not  stated  that  the  logs  were  manufact- 
ured into  lumber.  It  Is  not  usual,  we 
think,  to  mark  lumber;  and,  as  the  Uen 
can  only  be  taken  upon  lumber  while  still 
at  the  mill,  it  mast  foe  left  to  tbe  proofs  to- 
show  labor  on  the  lumber  npon  wfalcb  it  la 
proposed  to  establish  the  Hen.  Of  neeea- 
sity  Hens  of  this  class  must  be  less  definite 
than  those  npon  real  property,  or  no  eOect 
could  be  given  to  the  statute.  A  mlH 
which  is  "about  two  miles  south  of  Port 
Blakely,  on  Puget  sound."  ought  to  be 
easllyfonnd.  That  onewho  manufactures 
lumber  manufactures  it  out  of  logs  would 
seem  to  be  so  nearly  a  violent  presump- 
tion that  it  would  not  be  necessary  to  say 
It  in  more  abnndant  language  than  that 
used. 

The  notice  of  Willlnra  Kemery  alleged 
his  own  claim  of  $32.50.  with  an  offset  of 
920.80;  and  it  also  alleged  that  the  Build- 
ers* Material  Company  was  Indebted  to 
G.  M.  Kemerj-  in  the  sum  of  $51.%  wltb 
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an  olfaet  ol  $83.43.  wblch  Indebtedneu  had 
been  asslxned  to  claimant.  William  Kem- 
ery  claimed  a  Hen  for  both  balance*  In  the 

fross  8um  of  $29.63.  TbU  he  could  notdo. 
he  Hen  gtren  by  Btatnte  1b  peraonal  to 
the  laborer;  It  does  not  ran  with  the  chose 
In  action.  Havinff  perfected  bis  lien,  and 
thus  entitled  himself  to  the  equity,  an  as* 
alffnment  of  the  debt  might  entitle  the 
holder  to  the  anforcement  of  the  secarlty 
thoB  obtained.  There  has  been  mach  die- 
cussKm  and  diversion  of  opinion  among 
eonrto  and  writers  on  this  sobject  of  the 
aaslgnment  of  claims  and  the  right  of  as- 
signees to  perfect  liens  to  secure  them; 
bnt  we  think  the  rule  announced  is  the 
better  one  under  our  present  statute. 
Having  confused  the  two  demands,  plain- 
tiff failed  to  comply  with  the  statute,  and 
lost  all  right  to  take  benefit  of  the  tore- 
closnre. 

The  lien  of  J.  M.  Sparkman  was  like  the 
others,  excepting  It  was  for  labor  In  man- 
ufacturing the  100,1)00  feet  of  lumber  and 
800,000  shingles,  at.wages  of  93  per  day 
for  88  days.  No  Hen  Is  gt  tod  by  statute  for 
themanufaoture  of  shingles,  nnlesswehold 
that  shingles  are  included  In  the  term 
"lumber."  We  do  not  think  the  statute 
was  intended  to  cover  such  an  interpreta- 
tion. It  gives  a  Hen  only  to  those  persons 
who  labor  upon  or  assist  In  "manufactur- 
ing saw -logs  Into  lumber,"  which,  we  take 
It,  means  the  grosser  operation  ol  convert- 
ing logs  Into  timbers,  planks  and  boards. 
There  could,  therefore,  be  no  lien  for  such 
part  of  the  plaintiff's  labor  as  was  applied 
to  making  shingles,  and  as  there  was  In 
the  claim  nothing  to  show  how  much  was 
•due  for  labor  on  the  lumber  and  how  much 
on  the  shingles,  the  whole  lien  failed. 

The  claim  of  W.  B.  Morris  was  verified 
4>y  P.  A.  EllBwortb,  to  the  effect  that  he 
b^leved  it  to  be  true.  The  statute  seems 
to  require  no  statement  by  the  person  ver- 
ifying an  Instrument  of  this  kind  for  an- 
other of  the  facts  upon  which  he  bases  his 
belief,  and  lays  down  a  form  which  may 
ibe  need.  We  think  the  verification  was 
-sufflelent. 

The  appellant,  after  the  overruling  of 
Its  demurrer,  In  the  court  below,  filed  an 
answer  specifically  denying  the  allegations 
of  each  cause  of  action  stated  In  the  com- 
plaint, and  setting  up  that  the  shingles 
made  by  the  Bnilders*  Material  Company 
w^ere  cat  and  sawed  from  shingle  bolts 
made  by  other  pnrttea  than  the  plaintiffs. 
"The  plalntith  filed  do  reply  to  the  new 
matter,  and  defendant  moved  for  Judg-- 
ment  on  the  pleadings.  The  court  denied 
the  motion,  and,  we  think,  properly,  ex- 
^pt  as  to  the  claim  of  Sparkman.  It  Is 
true  that  In  bis  complaint,  each  of  the 
plaintiffs  alleged  that  be  had  filed  a  lien 
upon  all  the  lumber  and  shingles  at  the 
mill,  bat  the  copy  of  his  Hen,  filed  as  a  part 
-of  the  complaint,  showed  how  far  this 
was  untrue;  and,  In  the  absence  of  any 
motion  to  correct  the  pleadings,  that  part 
referring  to  shingles  was  to  be  disr^ard- 
ed,  on  the  motion  (or  Judgment.  Immedi- 
ately upon  the  disposal  of  the  defendant's 
motion  tor  Judgment,  the  court,  without 
aettlng  the  cause  for  trial,  or  hearing  any 
proofs,  and  before  any  default  of  the  Build- 
'em'  Material  Company  bad  been  entered. 


examined  the  plaintltTs  Hens,  and  entered 
up  Judgment  agnlnst  the  Builders'  Matiw 
rial  Company  tor  ihe  fnU  amounts  claimed, 
decreeing  the  lumber  and  shingles  to  be 
sold.  This  was  error.  The  default  of  the 
Builders*  Material  Company  should  have 
been  entered  before  any  Jadgment  was 
rendered  against  It.  And  the  defendant 
Dexter,  Horton  &  Co.,  bankers,  having  an- 
swered, denying  all  the  plalntlfbi'  allega- 
tions, bad  a  right  to  have  tba  case  set 
down  for  trial  regulariy,  to  cross-examine 
witnesses,  and  to  contest  tbe  anfflclency 
of  the  proofs.  The  Judgment  was  also  eiv 
roneous  In  that  it  awarded  liens  to  all  the 
plaintiffs  upon  the  shingles,  whereas  only 
the  Hen  of  Sparkman  mentioned  shingles. 
The  Judgment  is  therefore  reversed,  with 
Instructions  to  the  court  below  to  sustain 
tbe  demurrer  to  and  dismiss  the  com- 
plaints of  WIlHam  Kemery  and  J.  M. 
Sparkman,  and  to  set  down  for  trial  and 
try  the  cause  involving  the  other  parties. 
Costs  to  appellant. 

Andbkb,  C.  J.,  and  Ddnbab,  J.,  concur. 

HoTT,  J.,  did  not  sit  at  the  hearing,  he 
being  diHquallfied. 

Scott,  J.,  did  not  sit,  he  being  absent. 


  CI  WMh.  St.  171) 

Dexter,  Hobton  &Co.,  Bankers,  v.  Wujet 
•«  Af. 

(Suprsme  Court  cf  Wa^ngton.  Feb.  25, 1801.) 
liism— iCurnr  AOTDBure  Lohbib— Ouuc— De- 

BCBUTION— SUFnaSNOT. 

A  nolice  of  clatm  of  lieu  on  lumber,  de- 
scribing it  sa  '*a  quantity  of  lumber,  being  aoont 
70,000  feet,  now  lying  at  defendants'  saw-mlli  ia 
Bf^d  county, "  is  insaflOcIent,  under  Code  WasiL 
1 1947,  requiring  the  description  of  tbe  property 
to  be  charged  wltti  tbe  lien  to  be  sufQclent  lae 
Idontlficatlon  with  reasonable  certainty. 

Appeal  from  sntierior  court,  Kitsap 

county. 

McGilvra,  Blatae  &  De  Vries,  for  appel- 
lant. I.  A.  Murcbtaon,  for  appellees. 

Stilbb,  J.  The  plalntlthi  In  this  action, 
H.  J.  Wiley,  C.  W.  Wiley,  Harry  Wiley,  B. 
P.  Wand,  J.  H.  Snowden,  Chris.  Wyman, 
Thomas  J.  Oaslcey,  and  C.  Brownlee, 
Bought  to  foreclose  laborers*  Hens  upon 
the  eame  lumber  as  did  the  plaintiffs  In 
Dexter,  Horton  &  Co.  v.  Sparkman,  ante, 
1070.  (Just  decided.)  The  pleadings.  lienii, 
and  proceedings  were  the  eame  as  in  the 
latter  case,  and  for  the  reasons  therein 
given.  If  there  were  no  other  defects,  the 
same  course  would  be  pursued.  But  all 
the  Hens,  excepting  those  of  Wand  and 
Snowden.  were  filed  upon  the  shingles  al- 
so, with  no  statements  sufBcient  to  show 
what  portion  of  their  labor  was  upon 
the  lumber  alone,  which  renders  them  in- 
capable of  enforcement.  Tbe  claims  of 
Wand  and  Snowden  were  not  open  to  the 
objectionB  above  named,  but  tbe  descrip- 
tion was:  "A  quantity  of  lumber,  being 
about  70,000  feet,  •  •  •  now  lying  at 
the  defendants*  saw  mill,  in  Bald  county." 
We  held  in  the  other  case  that  the  same 
description,  with  tbe  addition. "  being  the 
place  where  the  said  lumber  was  manu- 
factured, and  situate  about  2  miles  south 
ot  Fort  Blakely,  on  Puget  Bound, "  was 
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safficient,  but  cannot  suBtain  this  one. 
The  Htatute  (section  1M7)  requires  a  de- 
scription of  the  property  to  be  charjpd 
with  a  lien,  sufficieDt  for  identiflcation 
wltta  reasonable  certainty;  and  there  Is  a 
Kreat  difference  between  a  location  two 
miles  along  the  shore  o(  the  sound,  below 
Port  Blaliely,  and  the  entire  county  of 
Kksap,  when  it  comes  to  determining 
where  the  property  liened  was.  There- 
fore, in  this  case,  the  order  will  be  that 
the  Judgment  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  su- 
perior court  to  sustain  the  demurrer  and 
dlsmisa  the  action.  Costs  to  appellant. 

Andbbs,  C.  J.,  and  Dunbab,  J.,  concur. 

HoTT,  J.,  did  not  sit  at  the  hearing,  be 
being  dlaq  uali  fled. 

Scott,  J.,  did  not  sit  at  the  hearing,  he 
being  absent. 

(2  Wmsh.  St.  4S) 
SpUKANB  TBIXJK  &  DBA7  CO.  T.  HOBFER 

et  ifx. 

(Supreme  Court  of  Washington.    Feb.  6,  1891.) 

PONITITB  BaHAOBS— FeRSOHAX.  Is JU  RIBS— IK- 
STEUCTIONS. 

1.  InWashlnertODi  punitive  damages  cannot  be 
recovered  for  personal  injuries,  however  occa- 
sioned. 

3.  A  person  who  undertakes  to  hoist  a  heavy 
safe  from  a  court,  through  which  people  are  ac- 
customed to  pass  back  and  forth,  into  an  upper 
story  of  the  boildlngT  is  bound  to  use  such  care 
as  the  nature  of  the  emplosrment,  and  the  situa- 
tion and  the  oircnmBiances  surrounding  the 
same,  require  of  a  prudent  person,  experienced 
and  skilled  in  such  or  similar  work,  and  is  liable 
for  injuries  occasioned  by  the  failing  of  the  safe 
on  account  of  the  lack  of  such  care  and  skill. 

8.  Where  the  coort  has  already  instructed 
thut,  if  it  did  not  appear  by  a  preponderance  of 
the  evidence  that  the  injury  was  occasioned  by 
defendant's  negligence,  there  could  be  no  recov- 
ery, it  may  properly  refuse  to  instruct  that  if  the 
injury  occurred  by  defects  in  the  wall,  caused  by 
the  elements,  not  discoverable  by  ordinary  care, 
defendant  was  not  liable. 

Appeal  from  superior  court,  Spokane 
county. 

Tamer  &  Graves,  for  appellant.  Jesse 
Arthur,  tor  appellees. 

Ddnbar,  J.  The  plaintiff  MIna  Hoefer 
bad  her  arm  broken,  and  was  otherwise 
Injured,  by  the  falHrtfr  of  a  safe,  which 
was  beinif  hoisted  by  the  defendunt  Into 
a  fl'  e-Btory  brick  building,  linown  as  the 
"Eagie  Block,"  in  the  city  of  Spokane 
Falls.  Plaintiff  had  been  to  the  office  of 
her  physician,  in  the  second  story  of  said 
building,  where  she  waH  accustomed  to 
go  for  trontnient  dally,  and  w bile  return- 
ing from  such  a  visit  on  the  7tli  day  of 
February,  1800.  she  passed  down  the  stair- 
way, and  into  tiie  court  or  opening  under 
the  hoisted  safe  just  as  it  fell.  The  said 
stairway  Ptartcd  from  the  entrance  of 
said  court  or  well  on  Stevens  street,  and 
landed  on  the  north  end  of  the  covered 
way  on  the  second  floor  of  the  rear  build- 
ing. Dr.  Thiers  office,  where  Mlna  Hoefer 
had  been  Just  before  she  was  injured,  was 
In  a  room  on  the  second  floor  of  the  Ste- 
venB-StrtH?t  bultdlng.Hnd  was  the  first  room 
north  of  the   Stevens-Street  entrance. 


There  was  one  other  and  perhaps  main 
entrance  to  the  building  from  Itivcrside 
avenue,  and  tt  is  claimed  by  tbe  defend- 
ant that  the  court  or  well  on  that  side  of 
the  block  wa«  used  tor  hoisting  heavy  ar< 
tides  to  tbe  upper  stories  of  the  building, 
and  was  not  generally  employed  by  tbe 
public  as  an  entrance  to  the  upper  sto- 
ries of  the  block;  yet  we  think  It  fairly 
appears  that  tbe  stairway  leading  from 
Stevens  street  was  in  common  use,  and 
that  the  plaintiff  )iad  a  right  to  use  it  in 
going  to  and  from  tbe  office  o(  ber  physi- 
cian. Suit  was  brought  against  tbe  de- 
fendant, alleging  damages  in  tbe  sum  of 
f5,000.  The  case  was  tried  by  a  Jury,  and 
a  verdict  rendered  for  plaintiffs  for  V2,n00, 
and  a  judgment  rendered  for  the  same, 
from  lybich  Judgmmt  an  appeal  was  taken 
to  this  court. 

The  defendant  assigns  as  error  tbe  fol- 
lowing Instructious  to  tbe  jury,  given  by 
the  court  upon  its  own  motion:  "Fur- 
thermore, gentlemeu,  the  plaintiffs  claim 
In  this  action  that  the  defendant  was  not 
only  guilty  of  negligence,  by  reason  of 
which  the  piaintiO  was  damaged,  but  was 
guilty  of  grusB  negligence,  and.  in  case 
you  find  they  were  guilty  of  gross  negli- 
gence, a  different  rule  of  damages  applies 
to  the  cose."  Gross  negligence'  means 
a  wanton  and  reckless  disregard  of  the 
rights  of  other  persons  taken  into  consid- 
eration with  the  facta  In  tbe  case;  and.  In 
case  you  find  that  it  was,  then,  in  addi- 
tion to  the  actual  damages  w*blcb  you 
may  And  for  plaintiff,  you  may  assess  a 
sum  which  the  law  calls  'exemplary  dam- 
ages.' That  means  a  damage  to  deUr 
others  from  being  wanton  and  reckless  of 
the  rights  of  others."  Also  the  following 
Instrnctione  asked  by  plalntitTs:  "If  the 
jury  believe  from  all  the  evidence  that 
the  agent  and  employes  of  defendant,  the 
Spokane  Truck  &  Dray  Company,  In  plac- 
ing the  beams  and  planks  across  tbe  well- 
hole,  in  plaintiffs'  petition  mentioned  as 
being  in  the  Eagle  block.  In  the  city  of 
Spokane  Falls,  and  In  any  other  way.  In 
the  construction  and  preparation  of  the 
appliances,  for  hoisting  the  safp  up  and 
through  said  well-hole,  and,  in  tbe  hoist- 
ing of  the  same,  failed  to  use  such  care  as 
the  nature  of  the  employment,  and  tbe 
situation  and  clrcnmstances  surrounding 
the  same,  required  of  a  prudent  person, 
baring  bad  experience,  and  skilled  In  such 
or  similar  work,  and  that,  by  reason 
tliereof,  suld  beam  and  planks,  and  other 
Hj^plianceH,  in  the  attempt  to  hoist  said 
safe,  gave  way  or  were  broken,  and  fell 
down  tbnmgta  said  well-hole,  striking 
plaintiff  Mlna  Hoefer,  breaking  ber  arm, 
and  otherwise  Injuring  her,  ttiey  sbonld 
find  for  plaintiff,  assessing  the  damage.  If 
any,  at  such  sum  as  they  find  she  has  sus- 
tained, not  exceeding  $5,000,  the  umoont 
claimed  In  the  complaint. "  "The  jury  is 
instructed  that,  if  they  find  for  plaintiff 
under  the  preceding  Instruction,  In  asseas- 
lug  the  damage  they  have  a  right  to  con- 
sider and  allowfor  tbe  loss  of  the  personal 
services  of  plaintiff  Mlna  Hoefer  to  her 
family;  her  mental  suffering  and  bodily 
pain;  the  extent  of  probable  duration  of 
the  Injury;  and  the  prospective  loss  ot 
service  occasioued  thereby;  also  tbe  ex- 
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penae  Incnrred  tor  medtctne.  nnralng.  etc., 
and  each  reasonable  doctor  bill  as  plain- 
tins  were  obligated  to  pay."  "Should 
the  Jury  find  for  plaintiffs  under  Instruc- 
tion Nu.  1.  and  also  find  that  defendant's 
Bsents  and  employes,  in  constructing  the 
appliances  for  hoisting  said  sate,  and  in 
bolBtlDg  tlie  same,  were  guilty  ot  gross 
nesligence,  that  Is,  exercised  bo  little 
care  bs  to  evince  a  reckless  and  willful  1n- 
dinerence  to  the  safety  of  plaintiff  Mina 
Hoefer,  and  tdl  others  using  said  entrance 
and  stairway,  then  they  may  find  for 
plaintiffs  exemplary  damages;  that  is, 
damages  In  money  by  way  of  punishment, 
in,  addition  to  the  damages  they  may  find 
under  instruction  No.  2,  In  do  ease  exceed- 
ing in  all  the  amount  of  f  5,000  claimed  In 
the  complaint."  The  court  refused  to 
glTe  the  following  instruction  asked  by 
the  defendant,  which  refusal  defendant  al- 
so assigns  as  error:  "If  you  find  by  the 
evidence  that  the  Injnn'  occurred  by  de- 
fects in  the  wall,  caused  by  the  elements, 
and  snch  defects  were  not  discovered  by 
ordinary  care,  in  the  absence  of  further 
negligence  on  the  part  of  the  defendant, 
the  plaintiff  cannot  recover."  So  far  as 
the  Instruction  is  concerned  that  •  was 
asked  for  by  defendant  and  refused  by  the 
court,  we  thiuk  It  had  already  been  sul>- 
etantially  given  by  the  court;  and  it  was 
not  necessary  to  repeat  it  In  another  form 
of  words.  The  court  had  already  instruct- 
ed the  jury  that  "If  it  did  not  appear  by  a 
prepondtrance  of  testimony  that  thin  in- 
jury was  occasioned  by  the  negligence  of 
the  defendant,  that  it  was  their  duty  to 
find  for  the  defendant."  Courts  should 
not  be  called  upon  to  particularise  by  re- 
ferring to  certain  portions  of  the  testimo- 
ny. It  is  a  far  safer  rule  to  state  the  law 
governing  the  case  in  general  terms. 

It  is  claimed  by  the  defenilant  that  the 
language  used  by  the  court  In  the  first  in- 
struction asked  by  plaintiffs  makeu  the  de- 
fendant an  actual  Insurer  of  the  safety  of 
the  public,  and  is  therefore  erroneous. 
The  statement  was  "that  the  defendant 
was  bound  to  use  such  care  as  the  nature 
of  the  employment  and  the  situation  and 
circumstances  surrounding  the  same  re- 
quired of  a  prudent  person  having  had  ex- 
perience, and  skilled  in  such  or  slmllur 
work."  We  are  unable  to  see  how  this 
Instmction  could  be  materially  modified. 
Undoubtedly  the  "nature  of  the  employ- 
ment" must  be  taken  into  consideration. 
If  it  is  an  employment  which  is  likely  to 
endanger  life  or  property,  certainly  a 
greater  degree  of  care  would  be  requh-ed 
than  an  employment,thecareles8  perform- 
ing of  which  would  not  ordinarily  result 
In  injury  to  person  or  property.  It  Is 
plain  that  "the  situation  and  circumstan- 
ces surrounding  the  employment"  must 
be  considered;  for,  applying  the  rule  to  a 
case  of  this  character,  a  person  In  hoist- 
ing a  heavy  weight  In  an  unfrequented 
place,  in  no  way  connected  with  any 
tnoroughfare  or  passage-way,  would  not 
be  held  to  the  same  degree  of  care  as  he 
would  be  it  tbe  work  wer«f  being  done  in  a 
public  thoroughfare,  where  people  had  a 
Hght  to  pass,  and  were  actually  constant- 
ly passing.  It  certainly  cannot  be  gain- 
said that  "prudence"  should  be  one  of  the 
T.2SP.D0.1&— 68 


requisite  quallflcationB  of  a  person  en- 
gaged in  snch  employment.  Nor  must  tats 
qualifications  stop  here,  when  engaged 
in  a  business  which  is  liable  to  Injuriously 
affect  the  public;  for  he  might  be  an  ordi- 
narily prudent  man,  and  yet.  If  he  had  no 
experience  or  skill  in  the  particular  work 
In  wliicb  he  is  engaged,  disastrous  results 
would  be  liable  to  follow.  Language 
which  is  not  technical  must  be  construed 
by  its  ordinarily  accepted  meaning,  and  wc 
do  not  think  that  the  language  employed 
by  tbe  court  could  be  so  construed  as  to 
make  the  defendant  an  Insurer;  and  we 
concur  with  the  counsel  for  the  plaintiffs 
that  it  states  substantially  tbe  same  doc- 
trine aB  the  quotation  from  Shearman  & 
Redfleld  on  Negligence.  S  47,  by  defendant, 
where  they  define  ordinary  care  to  be''the 
care  usually  bPBtowcd  upon  the  matter  in 
hand  by  persons  accustomed  to  deal  with 
such  matters,  and  having  the  prudence  of 
the  general  class  ut  society  to  which  tbe 
person  whose  conduct  Is  in  question  be- 
longs." 

We  next  pass  to  the  Instruction  of  the 
court  both  upon  its  own  motion  and  up- 
on the  motion  of  the  plaintiffs  in  relation  to 
pnnltive  damages.  This  Is  a  question 
which  has  engaged  the  earnest  attention 
of  courts  and  authors.  A  careful  investi- 
gation of  the  discussion  of  this  subject  by 
such  noted  authors  as  Greenleaf,  Sedg- 
wick, and  Parsons,  and  also  other  emi- 
nent text- writers,  and  by  numerous 
courts,  shows  a  wonderful  diversity  of 
opinion  on  this  interesting  subject.  The 
weight  of  authority,  especially  consider- 
ing the  older  cases,  seems  to  be  in  favor 
of  the  doctrine  of  punitive  damages,  but 
the  opposite  doctrine  baa  received  the 
support  and  advocacy  of  many  modern 
writers,  and  the  Judicial  sanction  of 
many  modem  conrts:  while  other  courts 
have  frankly  stated  their  repugnance  to 
the  doctrine,  yet  considered  themselvps 
bound,  by  former  decisions  Intheir  respect- 
ive states,  to  stlU  maintain  it,  appealing 
to  the  legislature  to  relieve  them  from 
what  they  believe  to  be  a  pernicious 
practice.  In  this  state  It  Is  a  new  ques- 
tion, and  the  court  approaches  its  investi- 
ffotion  untrammeled  by  former  decisions, 
free  to  accept  the  reasoning  which  most 
strongly  appeals  to  Its  Judgment,  and  to 
adopt  the  rnle  which,  In  Its  opinion,  will 
simplify  Judicial  proceedings,  and  lead  to 
the  least  embarrassing  complications  In 
the  administration  of  the  law,  and  the 
determination  of  rights  thereunder.  And 
this  desired  nltimntnm,  we  think,  will 
best  be  attained  by  adopting  the  rule  laid 
down  by  Mr.  Greenlenf  (volume  2,  3  ^) 
that  "dnmagen  are  given  as  a  compensa- 
tion or  satisfaction  to  the  plaintiff  for  an 
injury  actually  sustained  by  him  from  the 
defendant.  They  should  be  precisely  com- 
mensurate with  the  injury,  neither  more 
nor  less ;  and  this  whether  it  be  to  his  per- 
son or  hia  estate,"— although  It  is  stoutly 
maintained  by  so  eminent  an  author  as 
Mr.  Sedgwick  that  this  deanltion  Ib  too 
limited,  and  that,  "wherever  the  elements 
of  fraud,  malice,  gross  neglijience.  or  op- 

fjresaion  mingle  in  the  controversy,  the 
aw.  Instead  of  adhering  to  the  system  or 
even    the   language   at  comijensatiuu. 
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BdoptB  a  wholly  different  rnle.  It  permits 
the  lory  to  give  what  It  terms 'punitive,' 
'vindictive,'  or 'exemplary '  damafEeu;  lu 
other  words,  blends  together  the  Interests 
of  society  and  of  the  aggrieved  Indlvidur 
al,  and  gives  damages  not  only  to  rec- 
ompense the  sntferer,  bat  to  punish  the 
offender."  1  Sedg.  Dam.  p.  38;  7tb  Ed.  p. 
63.  It  seems  to  ns  that  there  are  many 
valid  obiections  to  Interjecting  Into  a 
purely  civil  action  the  elements  of  a  crlml- 
nal  trial,  Intermingling  into  n  sort  of  a 
medley  or  legal  jumble  two  distinct  sys- 
tems of  Judicial  procedure.  Wh  lie  the  de- 
fendant Lb  tried  for  a  crime,  and  damages 
awarded  on  the  theory  that  he  has  been 
proven  guilty  of  a  crime,  many  of  the 
time-honored'  rules  governing  the  trial  of 
criminal  actions,  and  of  the  rights  that 
have  been  secured  tu  defendants  in  crimi- 
nal actions  "from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  con- 
trary," ara  absolutely  Ignored.  Under 
this  procedure  the  doctrineof  prmumptlon 
of  innocence,  until  proven  guilty  beyond  a 
reasonable  doubt,  finds  no  lodgement  In 
the  charge  of  the  court,  but  is  supplanted 
by  the  rule  in  civil  actions  of  a  preponder- 
ance of  t(»tlmony.  The  fallacy  and  un- 
fairness ol  the  position  Is  made  manifest 
whuu  It  Is  noted  that  a  person  can  be  con- 
victed of  a  crime,  the  pt^nalty  fur  which  Is 
unlimited,  save  In  the  uncertain  Judgment 
of  the  jury,  and  fined  to  this  unlimited  ex- 
tent for  the  benefit  of  an  individual  who 
has  already  been  fully  compensated  in 
damages,  on  a  smaller  weight  of  testi- 
mony than  he  can  be  la  a  criminal  action 
proper,  brought  for  the  benefit  or  protec- 
tion of  the  state,  where  the  amount  of  the 
fine  Is  fixed  and  limited  by  law ;  and,  in 
addition  to  this,  he  may  be  compelled  to 
testify  against  himself,  and  Is  denied  the 
right  to  meet  the  witneHses  against  him 
face  to  face  under  the  practice  in  civil  ac- 
tions of  admitting  deposltlonsln  evidmce. 
Exclusive  of  punitive  damages,  the  meas- 
ure of  damages  as  nnlformly  adopted  by 
the  courts  and  recognized  by  the  law  Is 
exceedingly  liberal  towards  the  Injured 
party.  Thereisnothingstluted  In  tiie  rule 
of  (Compensation.  The  party  Is  fully  com- 
pensated for  all  the  injury  done  his  person 
or  his  property,  and  for  all  losses  wtilch 
he  ma.v  sustain  by  reason  of  the  injury, 
in  addition  to  recompense  fur  physical 
pain,  if  any  has  been  inflicted.  But  it  does 
not  stop  here;  it  enters  the  domain  of  feel- 
ing, tenderly  inquires  into  his  mental  suf- 
ferings, and  pays  him  for  any  anguish  of 
mind  that  be  may  have  experienced.  In- 
dignities received,  insults  borne,  sense  of 
shame  or  humiliation  endured, lacerations 
of  feelings,  disfiguration,  loss  of  reputa- 
tion or  social  position,  loss  of  honor,  im- 
painnent  of  credit,  and  every  actual  loss, 
and  some  which  frequently  border  on  the 
ininginary,  are  paid  for  under  the  rule  of 
compensatory  damages.  The  plalntilT  Is 
made  entirely  whole.  The  bond  has  been 
paid  in  foil.  Surely  the  public  can  have 
no  Interest  In  exacting  the  pound  of  flesh. 
Ordinarily  the  administration  of  the  laws 
is  divided  into  two  distinct  juriHdlctions, 
the  civil  and  the  criminal,  each  governed 
by  rules  of  procedure,  and  by  rules  gov- 
erning the  admission  and  weight  of  testi- 


mony different  and  distinct  from  the  other. 
The  province  of  the  civil  court  is,  as  its 
name  indicates,  tolnvestigate  civil  rights; 
there  its  Jurisdiction  ends,  or  ought  to 
end;  while  the  province  of  the  criminal 
court  Is,  as  its  name  Imports,  to  InveBti- 
gate  and  punish  crime  and  restrain  its 
commission.  And  it  Is  to  the  criminal, 
and  not  the  civil,  jurisdiction  that  society 
looks  for  its  protection  against  criminals. 
The  object  of  punishment  Is  not  to  deter 
the  criminal  from  again  pA-petratlng  the 
crime  on  the  particular  individual  injured, 
bnt  for  the  protection  of  society  at  iaig«; 
and  as  the  state  is  at  the  expense  of  re- 
straining and  controlling  Its  criminals, 
and  as  fines  are  imposed  for  the  double 
purpose  of  restraining  the  offender,  and 
of  reimbursing  the  state  for  its  outlay  in 
protecting  Its  citizens  from  criminals,  we 
aire  at  a  loss  to  know  by  what  process  ol 
reasoning,  either  legal  or  ethical,  the  con- 
clusion Is  reached  that  a  plaintiff  In  a  civil 
action,  under  a  complaint  which  only 
asksfor  compensatlonforlnjuries  received, 
is  allowed  to  appropriate  money  which  Ih 
sappused  to  be  paid  for  the  benefit  of  the 
state.  It  Is  to  be  presume<l  tliat  the  state 
has  rull.y  protected  its  own  interests,  or 
as  fully  at  least  as  they  could  be  protected 
by  laws,  when  it  provides  tor  the  punish- 
ment of  crinLe  In  its  criminal  statutes,  and 
fixes  the  fine  at  a  sum  which  It  deems 
commensurate  with  the  crime  designated; 
hence,  punitive  damages  cannot  he  al- 
lowed  on  the  theory  that  It  Is  for  tbe  ben- 
efit of  society  at  large,  but  must  logically 
be  allowed  on  the  theory  that  they  are  fur 
the  sole  benefit  ol  the  plaintiff  who  has  al- 
ready been  folly  compensated,  a  theory 
which  is  repugnant  to  every  sense  of  Jus- 
tice. 

Again,  while  Jurors  should  be  the  Judges 
of  the  character  and  weight  of  testimony, 
that  judgment  should  be  exercised  under 
some  rnle,  and  be  amenable  to  some  law, 
so  that  an  abuse  of  dlscretfou  could  be 
ascertained  and  corrected ;  but,  under  the 
doctrine  of  punitive  damages,  where  the 
whole  question  Is  left  to  tbe  unguided 
Judgment  ol  the  jury,  and  where,  under 
the  very  nature  of  the  doctrine,  no  meas- 
ure of  damages  can  be  stated,  and  hence 
no  limits  compelled,  where  there  are  no 
special  findings  provided  for,  it  would  not 
be  often  that  a  (^ourt  would  be  warranted 
In  interfering  with  a  verdict,  if  Indeed  it 
could  do  su  at  all.  If  the  verdict  fell  within 
the  amount  asked  as  compensatory  dam- 
ages. Take  the  case  at  bar  fur  instance, 
and  the  court  has  no  way  of  ascertaining 
whether  the  Jnrytonnd  that  tbe  plaintiff 
had  actually  been  damaged  to  the  fall 
amount  of  92,500,  or  whether  they  foand 
her  actual  damages  to  be  fSOO,  and  as- 
sessed tlie  other  $2,000  by  way  of  punish- 
ment. It  seems  to  us  that  a  practice 
which  leads  to  so  much  confusion  and  un- 
certainty in  the  administration  of  the 
law,  and  that  Is  always  liable  to  lead  to 
Injustice,  the  correctloa  of  which  is  im- 
practicable, cannot  be  too  speedily  eradi- 
cated from  our  system  of  jurisprudence. 
In  this  connection,  we  quote  approvingly 
tbe  language  of  the  supreme  court  of  In- 
diana in  Stewart  v.  Maddos,  63  Ind.  51. 
Says  the  court:  "The  doctrine  of  exem- 
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plai7  or  punitive  damages  rests  upon  a 
very  aocertaln  and  onstable  basis.  It  Is 
almost  eqnlralent  to  fpivlns  ttae  Jury  tbe 
power  to  make  the  law  of  damages  In 
eacli  case;  and  In  a  case  where  the  defend- 
ant is  a  commandlnK.  popalar,  influential 
person,  and  the  plaintiff  of  an  opposite 
character,  and  the  local  and  temporary 
excitement  of  the  time  happens  to  be  in 
favor  ol  the  defendant^  the  jury  Is  apt  to 
be  reluctant  in  giving  even  pecuniary  com- 
pensation, without  adding  anything  by 
way  of  exemplary  or  punitive  damages; 
while.  In  a'case  in  which  the  character  of 
the  parties  and  the  circumstances  are  re- 
versed, the  jury  will  be  liable  to  push  their 
powers  to  an  unwarranted  and  uncon- 
acionable  extent,  dangerous  tojustlce  and 
the  security  of  settled  r.gbts.  Says  the 
coart  In  Murphy  v.  Hobbs,  7  Colo.  541,  5 
Pac.  Rep.  119:  "The  reflecting  Inwyer  Is 
naturally  curious  to  account  for  this 
'heresy'  or  'deformity,*  as  it  has  been 
termed.  Able  and  searching  Investiga- 
tion made  by  botb  Jurists  and  writers  dls< 
close  the  following  facts  concerning  It, 
vis. :  That  It  was  entirely  unknown  to  the 
civil  law;  that  It  never  obtained  a  foot- 
bold  In  Scotland;  that  It  flnds  no  real 
sanction  In  the  writings  of  Blacltstone, 
Hammond,  Comyn8,or  Butherforth ;  that 
It  was  not  recognized  In  the  earlier  En- 

Slish  cases;  that  the  supreme  courts  of 
[ew  Hampshire,  Massachusetts,  Indiana, 
Iowa,  NebrMka,  Michigan,  and  Georgia 
have  r^ected  It  in  whole  or  In  part ;  that 
of  late  other  states  have  falterlnicly  re- 
tained it  because  committed  so  to  do; 
that  a  few  years  ago  it  was  correctly  said, 
'At  last  accounts  the  court  of  queen's 
bench  was  still  sitting  hopelessly  Involved 
in  tbe  meshes  uf  what  Mr.  Chief  Justice 
QCAiN  declared  to  be  **  utterly  inconsist- 
ent propositions;'"  and  that  the  rule  Is 
comparatively  modern,  resulting  In  all 
probability  from  a  misconception  of  Im- 
passioned language  and  Inaccurate  expres- 
sions used  by  Judges  In  some  of  the  earlier 
English  cases. "  And  in  support  of  this 
theoiT  the  Colorado  court  quotes  Mr.  Jus- 
tice FosTKR  In  Fay  v.  Parker,  68  N.  H.842» 
who  concludes  a  discussion  of  the  expres- 
sion "smart  money  **  as  ueed  by  Grotius  and 
jgrlsts  contemporary  with  thatauthor.  In 
the  following  language:  **lt  Is  Interesting, 
as  well  as  Instructive,  to  observe  that  one 
hundred  and  twenty  years  ago  the  term 
'smart  money  *  was  employed  In  a  man- 
ner entirely  different  from  the  modem  sig- 
nification which  It  has  obtained,  being 
then  used  as  Indicating  compensation  for 
smarts  of  the  Injured  person,  and  not,  as 
now,  money  re<iulred  by  way  ol  punish- 
ment, and  to  make  the  wrong-doer 
smart."  Some  courts  have  held  that  It 
was  in  violation  ol  the  conutltutionai 
guaranty  "that  no  person  should  be 
twice  put  in  jeopardy  for  tbe  same  of- 
fense," where  the  criminal  code  provided 
a  punishment  for  the  same  offense,  and 
some  have  restricted  or  limited  its  abro- 
gation to  cases  where  the  act  charged  to 
have  been  committed  was  made  punisha- 
ble by  law;  but,  without  expressing  any 
opinion  on  the  constitutional  question, 
we  believe  that  tbe  doctrine  of  punitive 
iamages  Is  ansoand  In  principle*  and  un- 


fair and  dangerous  In  practice,  and  that 
tbe  Instruction  of  the  court  on  the  subject 
of  pnnltlve  damages  was  erroneous. 
With  this  view  of  the  law  It  Is  not  neces- 
sary to  examine  the  further  objection 
arged  by  defendant,  "that  this  was  not  a 
proper  case  for  the  application  of  the  doc- 
trineorpunltivedamagps."  The  judgment 
is  reversed,  and  the  caes  remanded  tor  a 
new  trial. 

Andbbs,  C.  J.,  and  Hott,  Scott,  and 
Stilbb,  JJ.,  concur. 


(2  wutfa.  St.  m) 
Jn  re  Ltbaboer. 
(Swpreme  Court  of  Washington.  Feb.  19, 1891. } 

Habsu  Ck»Bpm  —  Lbqautt  or  Judoiont— Coir- 
•nTtmoNu  Zjaw. 

1.  Under  the  statote  of  Washlngtoo,  provid- 
ing that  no  court  afaall  Inquire  Into  tbe  le^lity 
of  any  Judgment  or  procesa  whereby  a  party  is  f  n 
custody,  whan  such  oostody  Is  upon  floal  procem 
Issued  ofl  floal  judgmeot  of  a  court  of  oompeteat 
jurisdiction,  aperson  sentenced  bya  ooort  (tf  gen- 
eral jorisdictiou  cannot  be  relMsed  on  hobeot 
corptu,  as  the  judgment  cannot  be  gone  behlnt 
for  any  purpose. 

3.  Tne  above  statute  Is  oonstitiitioQaL 

Habeas  corpus, 

Marshall  K.  Snell  and  Helllg  A  Huston, 
for  petitioner.  W.  C.  Jones  and  CSi&rlea 
Bedford,  for  respondent. 

HoTT,  J.  Upon  tbe  return  of  the  officer 
to  tbe  order  to  show  cause  Issued  herein 
and  the  hearing  bad  thereon,  two  ques- 
tions are  presented  for  our  determination : 
First,  as  to  the  power  of  the  legislature 
to  provide  for  prosecution  for  offenses 
committed  before  we  became  a  state,  by 
information ;  second,  as  to  whether  or 
not  the  court.  In  b&beas  corpus  proceed- 
ings, will  go  behind  the  final  judgment  of 
a  court  of  competent  jurisdiction  for  any 
purpose  whatever.  We  will  discuss  the 
second  question  first.  Our  statute  pro- 
vides that  no  court  shall  inquire  into  the 
legality  of  any  judgment  or  process  where- 
by the  party  is  In  custody,  when  such  cu«- 
tody  is  upon  any  process  Issued  on  any 
final  Judgment  of  a  court  of  competent  Ju- 
risdiction; and  if  The  words  **  final  Judg- 
ment" mean  what  they  say, It  would  seem 
to  preclude  the  Issuing  of  the  writ  In  the 
case  at  bar.  But  it  is  contended  by  peti- 
tioner that  these  words  refer  only  to  judx- 
ments  In  cases  where  tbe  court  pronounc- 
ing it  had  jurisdiction  of  the  subject-mat- 
ter-of  that  particular  case,  and  of  the  per- 
son of  the  defendant ;  that  all  other  jndg- 
ments  are  void,  and  therefore  nullities; 
that,  however  general  the  Jurisdiction 
of  the  court  might  be.  It  would  not  be 
a  court  of  competent  jurisdiction  as  to 
that  particular  judgment,  unless  It  had 
jurisdiction  of  the  subject-matter  of  the 
suit  and  ol  tbe  person  ot  the  defendant. 
With  this  contention  ot  the  petitioner  we 
should  probably  agree,  when  applied  to 
judgments  of  courts  of  special  or  limited 
Jurisdiction,  for  the  reason  that  the  judg- 
ments of  such  courts  do  not  even  prims 
facie  prove  their  Jurisdiction  to  pronounce 
It;  and,  it  being  neces^inry  that  the  fcM!ts 
showing  jurisdiction  should  appear  before 
the  judgment  Is  entitled  to  any  standing, 
when  these  facta  are  wanUng  there  Iii  sub- 
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Btanlially  no  Judsment.  A  Judgment  ot  a 
cuurt  of  genera)  Jarlsdiction,  bowever, 
stands  upon  an  entirely  different  footinii;- 
Such  a  judgment  prima  facie  proves  Itfielf, 
and  It  is  not  necessary  to  aid  it  by  proof 
of  any  Jurisdictional  facts.  To  authorize 
any  of  tbe  steps  that  may  be  taken  to  en- 
force Judgments  of  this  kind  It  Is  only  nec- 
essary tu  produce  the  Judgment  itself,  aa 
all  Jurisdictional  facts  will  be  presumed 
until  tbe  cpntrary  appears.  It  Is  true 
that,  when  it  Is  made  to  appear  affirma- 
tively by  the  record  In  any  particular  case 
that  the  facts  necessary  to  jurisdiction  did 
nut  exist,  the  presumption  as  to  Jurisdic- 
tion wilt  be  overcome;  but  this  cannot 
msike  a  wrlttnic  in  the  form  of  a  judgment, 
which,  until  such  want  of  jurisdiction  is 
made  affirmatively  to  appear.  Is  binding 
upon  thewhole  world, an  abHolute  nullity. 
The  fact  that  it  is  the  judgment  of  a  court 
of  general  jurisdiction  matces  it  priinaiacie 
valid,  and  thaL  which  is  even  prima  facie 
valid  cannot  be  said  to  be  a  nullity. 
When  the  officer  returns  as  his  authority 
for  holding  a  prisoner  a  commitment 
which  shows  upon  Its  face  that  such  per- 
son is  committed  by  a  court  of  general  Ju- 
risdiction In  pursuance  of  its  tinal  judg- 
ment for  a  crime  triable  by  such  court,  we 
think  he  has  brought  himself  within  the 
provisions  of  our  statute,  and  that  the 
courts  are.  by  the  terms  thereof,  precluded 
from  Inquiring  further  Into  tbe  cause  ot 
detention;  and  that  neither  by  having  the 
record  set  out  In  tbe  petition,  nor  by  bring- 
ing It  here  hy  certiorari,  f:an  tblscourt  look 
therein  to  see  wliether  or  not  the  court 
had  jurisdiction  in  that  particular  CHse. 
To  hold  that  we  could  Investigate  this 
qwstion  in  tbe  face  of  tbe  statute  would 
be  to  hold  that  the  Judgment  was  an  ab- 
solute nullity  for  all  purposes,  which  we 
have  seen  would  not  be  reasonable,  and 
would  lead  to  results  which  could  not  be 
tolerated  without  an  entire  change  of 
practice  as  Co  the  presumptioDS  in  favor 
of  the  judgments  ot  such  courts.  If  f^uch 
judgments  are  nullities,  then  they  can  be 
good  tor  no  purpose;  and  every  officer  at- 
tempting to  enloi-ce  them  would  be  guilty 
of  trespass  or  false  imprisonment.  Tet, 
so  far  as  we  kn<»w,no  court  has  thus  pun- 
ished ufflcers  for  enforcing  the  Judgment 
of  a  court  of  general  Jutisdictlon  fair  upon 
its  face. 

But  petitioner  contends  ttaat,if  the  stat- 
ute must  be  construed  as  above,  It  is  nn< 
constitutional;  his  claim  being  that  the 
writ  of  habeas  corpus  Is  a  high  preroga- 
tive writ  known  to  the  common  law,  and 
that  it  Is  this  common-law  writ  that  isse- 
cured  to  us  by  the  constitution  of  the 
United  States  and  of  this  state;  and  fur- 
ther, that  at  the  common  law  said  writ 
was  used  to  inquire  as  to  the  Jurisdiction 
of  the  court  which  rendered  the  final  juder- 
mont  upon  which  the  petitioner  was  held. 
With  the  first  part  of  this  claim  we  find 
little  fault,  though  it  may  need  some 
qualification;  hut  as  to  the  second  part 
we  cannot  agree  that  the  scope  of  this 
writ  was  as  contended  for  until  long  after 
the  date  when  tlie  statute  of  England 
ceased  to  be  a  part  of  our  common  law; 
and  even  at  this  time  It  Is  doubtful  it  tbe 
practice  there  goes  to  the  extent  above 


claimed  without  some  important  qualifi- 
cations. Prior  to  the  passage  ot  the  airt 
ot  56  Geo.  III.,  the  return  of  the  officer 
was  absolutely  conclusive;  and  If  here- 
turned  that  he  held  the  petitioner  by  vir- 
tue of  process  Issued  by  a  court  of  com- 
petent Jurisdiction,  that  was  tke  end  of 
the  inquiry,  and,  however  false  this  re- 
turn might  be,  the  only  remedy  was  by  au 
action  for  false  return.  This  being  the 
law  and  practice  in  England  at  the  time 
we  .took  therefrom  our  common  law.  It 
cannot  be  successfully  contended  that  onr 
statute  conflicts  therewith,  for  under  it, 
as  we  have  seen,  the  return  that  the  peti- 
tioner was  held  by  any  process  or  Judg- 
ment good  upon  its  face  not  only  pre- 
cludod  inquiry  into  the  validity  ot  such 
process  or  Judgment,  but  also  precladecl 
Inquiry  as  to  the  facts  of  his  being  held  by 
such  process  or  judgment  at  all.  In  fact, 
under  the  English  common  law,  an  we 
took  it,  the  return  of  the  ofilcer  was  ab- 
solutely conclusive  See  Church,  Hab. 
Coup.  g§  188,  221.  Many  cases  have  been 
cited  by  the  petitioner  to  show  that 
courts  will  go  back  ot  the  judgment,  and 
inquire  as  to  the  jurisdiction  of  the  court 
that  rendered  it.  From  the  decisions  of 
the  supreme  court  of  the  United  States  in 
particular  a  large  number  ot  such  eases 
have  been  cited.  Such  case?  would  be  in 
point  were  they  construing  a  statute  like 
ojira,  but  such  was  not  the  case;  on  the 
contrary,  the  United  States  statute  In 
force  at  the  time  these  cases  were  decided 
expressly  authorized  such  inquiry.  That 
such  cases  were  entirely  controlled  by  the 
statute  in  foi>ce  at  the  time  is  made  clear 
by  an  examination  of  the  course  of  tiie  de- 
cisions. Prior  tu  the  statute  of  1833  it  was 
"conceded  that  a  return  to  this  writ, 
showing  an  Imprisonment  under  process 
legal  and  valid  on  Its  face,  was  conclu- 
sive." See  Church,  Hab.  Corp.  §  222.  Ot 
the  cases  upon  the  subject  decided  by  the 
supreme  courts  ot  the  different  states 
they  are  nearly  all  controlled  Ijy  statutes 
different  from  ours,  and  therefore  not  in 
point.  The  states  of  Missouri  and  Kan- 
sas have  statntes  substantially  like  ours, 
and  the  decisions  In  those  states  seem  to 
warrant  the  contention  of  the  petitioner. 
The  Missouri  cases,  however,  do  not  seem 
to  have  been  carefully  considered,  and  are 
far  from  satisfactory.  But  the  case  of  In 
re  Petty,  2?  Kan.  477,  was  a  well-consid- 
ered case,  and  the  court  In  an  elaborate 
opinion  sustains  the  position  of  petitioner, 
both  as  to  the  constnictinn  of  the  statute 
and  as  to  the  constitutional  question. 
The  court  Hays  that  the  statute  cannot  be 
held  to  speak  of  a  judgment  wlthontjurls- 
diction  for  the  reason  that  such  Judgment 
was  a  nullity.  We  have  attempted  to 
show  that  such  Judgments  arenotnnllf- 
tles,  and,  if  we  have  succeeded,  It  fullows 
that  the  reasoning  ot  the  court  was  from 
a  wrong  basis,  and  therefore  without  val- 
ue. .\s  to  the  constitutional  question, 
the.  court  was  clearly  in  error  as  to  the 
rule  at  common  law;  and,  this  being  so. 
Its  reasoning,  however  elaborate,  ruuld 
bave  but  little  weight.  Both  of  these 
questions  have  been  decided  adversely  to 
tne  position  of  the  Kansas  case  by  the  su- 
preme court  ot  tlie  United  States.   In  tbe 
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case  ol  Ex  parte  Watklus,  3  Pet.  193,  that 
dlHtlnguiRhed  jurist  Chief  Justice  Mak- 
SHAi.i.  In  ao  elaborate  opinion  decided 
both  of  these  qaesttonB,  and  held  that,  in 
the  absence  of  a  statute  authorizing  it. 
the  supreme  court  could  not  go  behind  a 
JudgmentuI  a  court  of  general  Jurisdiction 
to  inquire  as  to  the  fact  of  Jurisdiction  in 
that  parttcnlar  case;  »ud  aa  the7ia2)ea8 
eorpua  provided  for  in  the  constitution  of 
the  United  States  was  as  much  the  com- 
mon-law wiit  as  ours  is,  this  case  most 
be  held  conclusive  nf  the  constitutional 
question;  and  as  the  learned  Judgedecldes 
therein  that  Jud^mente  without  jurisdic- 
tion are  not  nullities,  this  case  may  well 
he  said  to  be  decisive  of  this  entire  ques- 
tion. From  an  examination  of  all  the 
cases  that  we  have  been  able  to  And  we 
think  our  statute  Is  constitutional,  and 
that  under  It  we  are  precluded  from  ques- 
tioning a  Judgment  of  a  court  of  general 
Jurisdiction  fair  upon  Its  face.  This  con- 
clusion disposes  ot  the  application,  and 
makes  it  unnecessary  to  decide  the  first 
question  above  stated;  and.  as  such  ques- 
tion will  doubtless  soon  reach  us  In  a  case 
brought  here  on  appeal,  wherein  It  can  be 
more  deliberately  briefed  than  it  has  been 
here,  we  think  best  not  to  decide  It  now. 
The  order  to  showranse  must  be  vacated, 
and  the  writ  denied. 

ANDEns,  C.  J.,  and  Dunbar,  Stiles,  and 
Scott,  JJ.,  concur. 


<ff  Wash.  St  67) 

Skagit  Railway  &  Lumber  Co.  t.  Cole. 
iSupremc  Court  of  WaaMngton.   Feb.  10, 1891.) 

GO!«TIKL'ASCE— Al[BSD)UllITOm.BADlMO— BbBAOH 
OF  COKTBACT— DaMAQBS. 

1.  The  trial  of  a  cause  began  Id  tbe  abBence 
of  defendant's  principal  counsel,  with  tbe  expec- 
tation that  he  would  arrive  before  any  material 
progress  bad  been  made.  During  the  trial,  de- 
fendant asked  for  a  continuance.on  the  ground  of 
his  absence,  stating  tbat  grave  apprehensions 
were  entertained  that  he  bad  been  drowned, 
wbich  was  subsequently  ascertained  to  be  the 
fact  Plaintiff  opposed  the  coDbinuance  on  the 
ground  that  the  aosent  counsel  had  refused  to 
participate  in  the  trial  because  plaintiff  had 
coanaeied  with  him  before  the  commencement  of 
the  action  as  to  the  matters  in  controversy  therein. 
Held,  that  tbe  refusal  of  the  trial  court  to  jrrant 
the  continuance  was  not  such  an  abuse  of  discre- 
tion as  would  Justify  a  reversal  of  the  judgment. 

2.  The  refusal  of  tbe  trial  coort  to  permit  de- 
fendant to  amend  its  answer  ao  as  to  set  up  an 
entirely  new  defense  is  not  such  an  abuse  of  dis- 
cretion as  will  :]ustify  the  reversal  of  the  judg- 
ment, where  the  application  was  not  made  until 
after  tbe  close  of  plaintiff's  testimony,  and 
where  the  grunting  of  the  amendment  would 
have  necessitated  a  oontlnuance  to  enable  plaintiff 
to  procure  witnesses  to  meet  the  new  defonse. . 

8.  Plaintiff  entered  into  a  contract  with  de- 
fendant under  which  plaintiff  was  licensed  to  cut 
timber  on  defendant's  land  at  a  specified  rate  of 
stumpage:  defendant  to  furnish  him  with  sup- 
plies during  the  continuance  of  the  contract. 
Held,  in  an  action  by  plaintiff  for  breach  of  con- 
tract to  furnish  supplies,  that  he  was  entitled  to 
recover  expenses  incurred  by  him  for  repeated 
trips  from  his  camp  to  defendant's  store,  made 
with  a  reasonable  expectation  to  pet  the  needed 
supplies,  based  on  information  furnished  by  de- 
fendant; and  that  plaintiff  could  not  be  cooflnod 
to  the  expenses  of  nls  first  trip,  though  that  and 
bU  the  subsequent  ones  resulted  in  a  failure  to 
procure  the  Deeded  sai^lles. 


4.  An  allegation  In  the  complaint  that  plain- 
tiff was  prevented  from  carrying  on  bis  business 
by  reason  of  defendant's  failure  to  furnish  the 
supplies  is  sufficient  to  render  admissible  proof 
that  plaintiff  had  attempted  to  get  supplies  from 
other  sources,  and  tbat  he  had  »lled  in  such  at- 
tempts. 

5.  Where  defendant  knew,  when  it  entered 
into  the  contract,  that  plaintiff  was  unable  to 
obtain  supplies  elsewhere,  and  that  its  foilnre  to 
furnish  them  would  seriously  embarrass  him  in 
the  prosecution  of  his  work,  the  measure  of  dam- 
ages for  defendant's  failure  to  furnish  the  sup- 
plies, necessitating  plaintiff  to  run  a  reduced 
crew,  is  the  difference  between  that  quantity  of 
logs  which  he  could  have  produced  had  defend- 
ant fomished  all  the  necessary  supplies  and  tbo 
amount  of  logs  actually  prodaoed,  less  the  cost  of 
getting  gut  the  excess. 

6.  Wliereobjectionable  statements  by  counsel 
in  the  argument  to  tbe  Jury  are  made  under  a 
bonaflde  belief  that  they  are  permissible  under 
the  proof,  the  opposite  party,  to  prevent  their 
repetition  or  continuance,  should  call  the  court's 
attention  to  by  objection  during  the  argu- 
ment; and,  where  no  objection  is  made  until 
after  the  close  of  the  argument,  the  opposite 
party  must  be  content  with  an  instruotion  to  the 
]u^  to  disregard  such  statements. 

HoTT,  J.,  dissenting. 

Appeal  from  BDperiorcoart,Ska^t  coun- 
ty. 

Action  by  H.  U.  Cole  against  the  Skagit 
Kallway  &  LumberCompany  for  breach  uf 
contract.  From  a  Judgment  for  plaintiff, 
defendant  appeals. 

J.  C.  Haiaes,  tor  appellant.  RonaJd  & 
Piles,  for  appellee. 

SooTT,  J.  This  action  was  brought  in 
the  district  court  of  the  third  Judicial  dis- 
trict of  Washington  territory,  holdiug 
terms  at  Mt.  Vernon,  by  the  appellee 
against  the  appellant,  to  recover  dam- 
ages in  tbe  sum  t>f  $7,675  lor  an  alleged 
breach  of  a  contract  entered  into  between 
the  appellant  and  appellee,  by  which  the 
appellant  let  to  the  appellee,  for  certain 
terms  of  years  mentioned  in  said  con- 
tract,certain  lands  therein  described,  and, 
in  consideration  of  the  sum  of  91-50  per 
thousand  feet  stumpage,.  sold  and  gave 
him  licenRC  tocutsaw-logs,  piles,  and  spars 
upon  said  lands  during  said  time;  and 
further  agreed  to  furnish  to  said  appellee 
at  tbe  reasonable  market  price  all  ttie  pro- 
visions and  logglngBuppHes  needed  by  him 
during  the  continuance  of  said  contract. 
The  appellee  claimed  that  he  entered  up- 
on the  periormanc^  of  his  part  of  the  con- 
tract, and  employed  a  large  number  of 
men.  purchased  a  large  number  of  teams, 
and  Invested  a  large  amount  of  money  in 
camp  equipage,  tools,  etc..  and  in  every 
respect  fulfilled  all  the  condltlonri  of  the 
contract  on  his  part ;  but  that  during  the 
months  uf  July  and  August,  and  the  first 
part  of  September,  1888,  the  appellant  re- 
fused to  fnmtsh  him  log^ng  snpplles 
and  provisions,  as  provided  In  tbe  con- 
tract, and  that  In  consequenceof  such  fail- 
ure the  appellee  made  13  trips  from  his  log- 
ging camp  to  the  place  of  business  of  the 
appellant  at  an  expense  of  $195,  for  the 
purpose  of  procuring  such  euppUes-,  but  In 
consequence  of  the  appellants'  failure  to 
furnish  them  these  trips  were  made  use- 
less; and  claimed  further  that  during  this 
pieriod.  in  consequenceof  appellant's  failure 
to  furoish  such  supplies,  the  business  of 
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the  appellee  was  Interropted,  and  bis 
teams  compelled  to  remain  Idle,  to  hlB 
damage  in  the  Bum  of  9450.  The  appellee 
claimed  further  that  the  appellant  failed 
and  refused  to  supply  him  with  prorislons 
and  logging  appliance,  ae  provided  in 
said  contract,  from  the  12tli  day  of  Sep* 
tember*  1888,  for  a  period  of  six  weeks  con- 
tinuously.and  that  In  consequence  of  such 
failure  the  appellee  was  unable  to  carry 
on  his  busiuess,  and  was  compelled  to 
shut  down  his  camp  aod  suspend  his  busi- 
ness fur  a  period  of  six  weeks,  causing 
him  loss  and  damage  to  the  amount  of 
f 2,000.  He  claimed  further  that  on  the5tb 
day  of  June,  11^.  at  the  most  advanta- 
geous time  forlosgiag,  the  appellant  again 
refused  to  supply  hiui  with  provisions  and 
logging  appliances  as  provided  in  tlie  con- 
tract, and  notified  him  it  would  no  long- 
er comply  with  the  terms  of  its  contract, 
and  has  ever  since  tailed  and  refused  to  do 
so,  and  In  conpequence  of  anch  failure  the 
men  employed  by  the  appellee  abandoned 
their  labors  in  the  camp,  and  the  appellee 
was  unable  to  procure  supplies  or  subsist- 
ence, or  to  maintain  or  operate  his  busi- 
ness to  the  extent  of  his  ability,  and,  in 
place  of  45,000  feet  of  saw-logs  per  day, 
which  he  had  been  potting  into  the  mar- 
ket, was  only  able  to  put  In  W.OOO  feet  per 
day,  causing  blm  damage  to  the  extent  of 
$8,000.  The  appellant  Joined  Issue  with 
the  appellee  upon  all  the  material  allega- 
tions uf  the  complaint  except  that  or  the 
making  of  the  contract,  and  the  allegation 
that  in  the  month  of  June.  1889,  It  refused 
to  furnish  the  appellee  with  supplies  and 
so  notified  him.  The  appelant  then  plead- 
ed In  Justification  of  Its  refusal  to  furnish 
supplies  to  the  appellee  In  June,  1889,  two 
attirmatlTe  defenses,  setting  up  in  the  first 
defense  breach  of  the  contract  by  the  ap- 
pellee, and  In  the  second  defense  breach  of 
a  subsequent  contract  entered  Into  be- 
tween them  for  the  securing  of  certain  ac- 
ceptances to  be  made  by  the  appellant  of 
certain  orders  by  the  appellee.  The  appel- 
lee Joined  issues,  witb  toe  appellant  upon 
these  defenses.  'The  case  was  called  for 
trial  at  Mt.  Vernon  on  December  9,  18S9, 
In  the  superior  court  of  Skagit  county, 
which  had  convened  December  2d.  The 
trial  occupied  several  days,  and  resulted 
in  a  verdtot  and  Judgment  In  favor  trf  ap- 
pellee for  the  sum  of  f3,067.50. 

The  firet  ground  of  error  claimed  by  ap- 
pellant is  that  the  superior  court  abused 
its  discretion  in  refusing  to  grant  a  contin- 
uance of  the  cause.  Appellant's  motion 
for  a  continuance  was  made  December 
10th,  while  the  trial  was  in  progress,  and 
was  based  upon  the  ground  that  one  of 
Its  attorneys,  Mr.  Haller,  was  not  present. 
Atfldavits  were  filed  in  support  of  the 
motion  showing  that  appellant  had  made 
every  exertion  to  have  Mr.  Uallur  present; 
that  a  few  days  prior  to  the  convening  of 
said  court  he  had  left  upon  a  hunting  trip 
in  company  with  two  other  gentlemen, 
none  of  whom  had  been  definitely  heard 
from  tor  several  days,  but  that  It  was  ru- 
mored he,  witb  the  others,  had  been 
drowned,  and  the  gravest  apprehensions 
were  entertained  that  said  rumors  were 
true;  that  Mr.Hallerwas  the  principal  at- 
torney for  appellant  in  said  matter,  and 


the  one  upon  whom  it  reliedto  conduct  It* 
defense.  (It  was  subsequently  learned 
that  Mr,  Haller  had.in  fact,  lost  bis  life  as 
reported.)  Coonter-afiBdavlts  were  filed 
by  appellee  to  the  effect  that  Mr.  Haller 
bad  said  that  be  would  not  participate  in 
the  trial  In  consequence  ol  a  claim  made 
by  appellee  that  he  bad  coonseled  with 
him  previous  to  the  commencementof  said 
action  as  to  the  matters  then  in  contro- 
versy therein:  also  that  on  said  December 
2dappelleenotlfled  Mr.Bnrke.of  tbefirmof 
Burke  &  Haller,  that  said  court  was  in 
session,  and  that  he  Intended  tu  bare  aiUd 
cause  called  for  trial.  The  first  attorneys 
who  appeared  for  appellant  in  the  action 
were  Gushing  &  Dunning,  who  filed  a  de- 
murrerto  the  complaint  September  20. 1888. 
Mr.  Onsbing  was  appellant's  secretary. 
On  November  ^d  following,  Cushing  & 
Dunning  and  Burked  Haller  Qled  an  ans  wv 
in  tbe  case  for  appellant,  a  reply  was  filed 
by  appellee,  and  tbe  canse  was  at  Issue  be- 
fore  the  court  convened.  On  December 
5th  appellant  employed  Hon.  C.  H.  Han- 
ford,  Rochester,  Lewis  &  Gilman.  and  £. 
C.  Million  as  attorneys  for  It  In  said  ac- 
tion, and  on  December  6th  C.  E.  Patterson 
was  also  employed  as  one  of  its  attorneys 
therein.  It  appears  that  the  case  was 
called  several  times  during  the  first  week 
of  the  session,  and  was  passed  at  appd- 
lant's  request,  the  last  time  on  December 
6th.  upon  a  motion  by  appellant  for  a  con- 
tinnance  to  the  first  of  the  following  week, 
which  motion  was  granted,  with  the  un- 
derstanding that  it  would  be  tbe  first  civil 
cause  called  for  trial.  No  exception  was 
taken  to  this,  appellant  then  expecting  to 
have  Mr.  Haller  present  before  said  time 
had  expired.  It  appears  that  appellant 
acted  in  entire  good  faltb  In  the  premises, 
and  made  great  exertions  to  learn  where 
Mr.  Haller  was,  and  also  insisted  upon  its 
right  to  have  bim  heard.  If  possible,  as 
to  tbe.  matters  stated  Id  appellee's  aflSda- 
vits  relating  td  bis  intended  participation 
In  tbe  trial.  Upon  Monday  of  tbe  follow- 
ing week  (December  Oth)  the  case  was 
called,  and  the  parties  proceeded  to  trial. 
No  objection  was  made  thereto  by  appe- 
lant, nor  did  it  then  apply  for  a  further 
continuance.  It  now  contends  that  it 
was  understood  when  the  trial  was  com- 
menced that  ft  would  take  several  days 
within  which  to  complete  It,  and  that  ap- 
pellant expected  Mr.  Haller  would  arrive 
before  any  material  progress  had  been 
made  therein  up  to  December  lOtb.  when 
the  rumors  of  his  drowning  became  rife, 
and  Its  said  motion  for  a  continuance  was 
made. 

The  second  ground  of  error  alleged  is  In 
regard  to  the  refusal  of  the  court  to  i>er- 
mlt  the  appellant  to  amend  Its  answer.cx- 
cept  in  one  instance  on  tbe  condition  that 
it  pay  the  costs  accrued,  and  In  the  other 
refusing  it  entirely.  It  appears  that  when 
the  trial  was  commenced  appellant  at<ked 
and  obtained  leave  to  amend  the  answer 
In  several  minor  matters.  Two  snbse- 
qnent  applications  to  amend  were  made 
by  It.  We  are  unable  to  gather  from  the 
record  what  the  nature  of  the  amendment 
was  that  was  asked  fur  In  the  first  of  the 
subsequent  applications,  but  it  appeant  to 
have  been  granted  with  the  requirement 


Digilized  by 


Google 


SKAOrr  BAILWAT  A  LUMBER  CO.  o.  OOUS. 


1079 


tbst  appellant  shoold  first  pay  the  coats 
accrued.  Appellant  refused  to  accede  to  the 
terms,  and  excepted  to  that  part  ot  the 
rallns  ImposluK  them.  Its  last  motion  to 
amend  was  loonded  on  section  109  of  the 
Code,  and  was  made  after  appellee  had 
rested  his  case.  The  amended  answer  It- 
self, which  was  then  tendered,  Is  not  to  be 
found  In  the  record ;  but  It  appears  by  the 
affldarlts  which  were  filed  In  support  of 
the  motion  therefor  that  the  purpose  was 
to  set  up  another  defense,  to  tbeeffectthat 
appellant  was  prevented  In  the  summer  of 
1888  from  tumlstalnK  the  supplies  it  had 
contracted  to  farntsh  appellee  by  reason 
ut  Che  extreme  and  onusnal  lowness  of  the 
water  in  the  Skaslt  riverdarlnssald  time, 
so  that  the  same  could  not  be  navigated, 
and  thot  there  was  no  other  way  of  get- 
tlDKSuch  supplies  to  appellant's  store; 
that  Us  attorneys  who  wereengaged  Id  the 
trial  only  knew  of  this  matter  a  day  or 
two  before  the  commencement  thereof; 
and  that  they  had  supposed  up  to  the 
time  ot  entering  upon  the  defense  that  the 
court  would  permit  the  proof  under  the- 
geaeral  denial  pleaded.  Appellee  filed  affi- 
davits denying  any  cessation  in  the  navi- 
gation of  said  river  during  said  time,  and 
claimed  he  could  prove  that  the  same  was 
navigable  throughout  said  season,  but 
that  in  order  tor  lilm  to  do  so  It  would  l>e 
necessary  to  have  the  cause  continued  so 
that  he  could  procure  the  attendance  or 
testimony  of  witnesses  from  a  distance, 
and  that  it  would  be  a  great  hardship  to 
him  if  the  amendment  should  be  permit- 
ted. The  court,  in  considering  the  mo- 
tion.said  if  it  was  granted  it  woold  neces- 
sitate a  continaance;  that  appellant  had 
had  an  opportunity  toamend  under  terms 
and  refused  to  do  so,  and  he  would  deny 
themcitlon;  to  which  appellant  excepted. 

All  of  the  foreROing  alleged  errors  are  in 
relation  to  matters  which  are  addrest'ed 
to  the  discretion  nf  courts  of  original  ju- 
risdiction, and  in  some  of  tlie  states  and  in 
the  United  States  courts  are  regarded  as 
BO  pecaliariy  fit  torthe  decision  ut  soch 
courts  only  that  the  granting  or  refusing 
thereof  constitutes  no  ground  for  an  ap- 
peal. Wright  V.  Holliugsworth,  1  Pet. 
168;  Henry  v.  Cannon,  86  N.  C.  24;  West- 
field  T.  Westfletd,  19  8.  C.  85.  Another 
practice  obtains  In  many  ot  the  states, 
however,  and  which  we  think  IB  the  better 
one,  of  holding  them  appealable  in  so  far 
as  to  correct  an  abuse  ot  such  discretion. 
But  such  abuse  must  be  clearly  apparent 
oetore  an  appellate  court  would  be  iustl- 
fied  In  reversing  a  Judgment  upon  such 
grounds.  Considering  all  the  circumstan- 
ces connected  therewith  in  this  case,  ne 
caniult  say  that  the  action  ot  the  lower 
court  in  the  premises  was  erroneous  or 
anreasonable. 

Another  ground  ot  error  complained  of 
Is  as  to  the  allowance  of  testimony  and 
recover^' of  damages  for  the  Beverai  trips 
made  by  lippellee  from  his  logging  camp 
to  appellant's  store  for  the  purpoHe  ot 
procuring  supplies,  which  trips,  heclaimed, 
resulted  in  failures.  Appellant  contends 
that  damages  could  not  he  recovered  for 
more  than  one  of  said  trips.  Appellee  tes- 
tified that  the  reason  be  did  not  get  the 
supplies  upon  sncb  occasions  was  because 


appellant  did  not  have  the  goodson  band, 
bnt  informed  him  the  same  were  constant- 
ly expected,  and  requested  him  to  come  at 
stated  times  therefor,  and  that  appellant 
was  disappointed  from  timetotlme  in  get- 
ting the  expected  shipment;  that  upon 
some  ot  said  trips  he  got  a  Bmall  portion 
of  the  snppiies  be  went  after,  bnt  that  he 
did  not  get  what  he  needed,  and  it  was 
claimed  such  trips  were  practically  fail- 
ures. Numerous  special  findings  were 
made  by  the  ]ury,  from  which  it  appears 
that  but  two  trips  were  made  upon  which 
no  supplies  were  obtained.  The  Jury  al- 
lowed damages  for  eight  trips  in  the  sum 
of  fdO,  as  follows:  For  two,  915  each, 
and  for  six,  flO  each.  No  allowance  was 
made  for  the  others  claimed  to  have  been 
made.  There  having  been  testimony  to 
show  that  the  trips  were  made  with  a 
reasonable  expectation  of  getting  the  sup- 
plies needed,  based  upon  the  Information 
famlsbed  by  the  appellant.  It  follows  that 
the  fault,  if  fanlt  there  was.  cannot  be 
held  to  have  been  that  of  the  appellee,  and 
there  was  no  error  in  this  respect. 

A  further  point  is  urged,  that  theeoort 
ei*red  In  permitting  appellee  to  introduce 
testimony  as  to  his  inat>lllty  to  procure 
the  needed  supplies  elsewhere,  on  the 
ground  that  It  was  iuadmisslbie  under 
the  complaint,  it  not  having  been  alleged 
therein  that  appellee  attempted  to  get 
such  supplies  from  other  sources,  and  that 
the  only  allegation  in  relation  thereto 
was  tbat  ho  could  not  procure  and  pay 
for  the  supplies  elsewhere.  Appellant  con- 
tends the  statement  tbat  appellee  could 
not  procure  and  pay  for  the  supplies  else- 
where cannot  be  treated  as  an  allegation 
that  he  could  not  procure  them,  and  this 
of  course  is  true;  but  the  complaint  does 
allege  that  the  appf^llee  was  prevented 
from  carrying  on  his  business  by  reason 
ot  the  appellant's  failure  to  fumlsb  tlie 
supplies  It  had  contracted  to  farnieb  him. 
While  the  complaint  is  somewhat  faulty 
in  this  partlcniar.  It  serae  to  us  the  appel- 
lant was  apprised  by  it  that  proof  ot  this 
character  was  to  be  offered,  and  tbat  it 
did  nut  result  in  any  surprise  or  injury. 
It  may  be  fairly  understood  from  the 
statement — that  the  appellee  was  thereby 
prevented  from  carrying  on  his  business— 
tbat  he  attempted  to  procure  the  supplies 
from  othw  parties  and  failed  to  get  tbem, 
as  that  would  be  the  ordinary  way  of 
proving  such  an  allegation ;  and  we  do 
not  thluk  there  was  any  snbstantlal  error 
here. 

Appellant's  main  contention,  however, 
is  as  to  the  damages.  If  any,  appellee  was 
entitled  to  recover,  and  this  is  the  must 
important  qnestluu  In  the  case.  The  ap- 
pellee claimed  he  should  be  allowed  to  re- 
cover as  damages  tlie  value  of  the  logs  be 
could  have  put  in  the  market  during  the 
time  after  [September  12.  18SS,  when  he 
was  compelled  to  shut  down  In  conse- 
quence of  appellant's  failure  to  furnish  tlie 
supplies,  less  the  co^t  ot  getting  out  and 
handling  such  logs,  and  also  the  value  of 
the  luj^s  be  could  have  put  )n  the  market 
In  July  and  August  and  the  first  part  of 
September,  ISs'H,  and  after  June  6,  1889, 
with  the  full  force  which  he  could  have 
operated  during  sidd  times  had  the  sup- 
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piles  been  furiilEibei]  as  contracted,  over 
and  ubuve  what  he  did  put  in  witb  the 
diminished  force,  less  the  cost  of  getting 
out  and  taandllDK  Ruch  exceHs.  Appellant 
contendB  that  uuch  dainaKes  ur  profits 
were  too  remote,  coujectnral,  and  uncer- 
tain to  be  eetlmated:  that  the  same  de- 
pended upon  the  cuntinuine  ability  uf  the 
men  and  teams  engaged  to  per[i>rm  the 
same  amount  uf  labor;  that  the  weather 
Khuuld  remain  the  same  and  the  market 
price  nnchantred;  that  such  damages 
could  be  allowedrif  at  all.  only  In  tbose 
cases  where  tbere  was  a  stipulation  iti  the 
contract  that  the  other  party  aboald  take 
the  proceeds  of  such  labor  tor  a  price  cer- 
tain, or  where  the  disposition  thereof  was 
provided  for  by  a  collateral  contract  uf 
which  the  other  party  had  knowledue  at 
the  time  of  entering  into  the  original  con- 
tract, or  where  the  thing  contracted  tor 
was  to  be  furnished  tor  a  particular  pur- 
pose, and  so  understuod ;  and  that  in  the 
presentcasethe  measure  uf  damages  cuuld 
only  be  the  Increased  price  and  extra  ex- 
pense. If  any,  in  procnring  the  supplies  in 
the  market;  that  the  contract  provided 
for  nothins  more,  and  that  nothing  else 
could  be  held  to  have  been  within  the  con- 
templation of  the  parties^  The  appellee 
claimed  he  had  a  right  to  show  tlie 
known  situation  of  the  parties  at  the 
time  uf  contracting;  the  oI>Ject  they  had 
in  entering  therein ;  that  he  was  unable  to 
get  such  supplies  from  any  other  source, 
and  that  appellant  knew  thereof  when 
contracting  with  him.  Appellant  object- 
ed to  such  testimony  upon  the  gruunds 
that  tbere  was  no  allegation  in  the  com^ 
plaint  that  appellant  knew  appellee  cuuld 
not  procure  the  supplies  elsewhere:  that 
the  contract  itself  was  the  best  evidence 
of  what  the  parties  cuntempluted ;  and 
fur  the  reasun  that  it  was  immaterial. 
Tne  cuart  alluwed  the  testimuny,  from 
which  It  appeared  that  appellant  was  en- 
gaged In  the  mercantile  business  on  the 
Skagit  river;  that  It  was  carrying  an  ex- 
tensive stock  of  merchandise,  and  owned 
large  areas  of  timber  lands  bordering  on 
said  river;  that  a  part  of  its  business  was 
to  make  money  out  of  its  timber,  and 
from  Us  store  In  furnishing  supplies  to  per- 
sons engaged  In  cutting  and  hauling  tim- 
ber, and  to  this  end  ap[iellant  sought  to 
create  a  market  and  a  demand  tor  Its  tim- 
ber and  the  merchandise;  that  appellee 
was  an  experience  logger,  and  made  log- 
ging his  business,  but  that  he  was  finan- 
cially unable  to  undertake  logging  on  an 
extensive  scale,  and  would  have  to  be  car- 
ried In  an  undertaking  like  the  present 
one;  tha^  this  was  known  and  content- 
plate<]  by  both  parties  In  entering  Into  the 
contract.  The  contract  itself  provided 
that  the  supplies  should  be  rumisbed  upon 
credit,  and  that  appellant  should  have  a 
prelereoce  lien  on  all  the  logs  and  timt>er 
cut  CO  secure  it  for  the  amounts  that 
should  be  due  for  stampage  and  supplies, 
and  It  buund  the  appellee  to  purchase  all 
of  Ills  supplies  from  the  appellant  during 
the  continuance  of  the  contract,  and  pro- 
videtl  that  such  indebtednesB  should  be 
paid  out  of  the  proceeds  of  such  lugs  and 
timbi-r  by  the  pui-chasers  at  the  time  uf 
purchase.  An  addendum  to  the  contract 


provided  that  after  appellee  should  pay 
all  Indebtedness  to  appellant,  and  wisbe<l 
to  purchase  goods  for  cash,  appellant 
would  sell  him  goods  for  cash  as  cheaply 
as  he  could  parchase  elsewhere,  and,  in 
case  appellant  rtfuse<l  to  do  so,  appellee 
sbould  then  be  at  liberty  to  purchase  in 
the  open  market.  There  was  testimony 
to  show  that  the  logs  and  timber  bad  a 
general  market  value,  and  what  that 
value  was;  also  the  number  of  feet  appel- 
lee actually  got  out,  and  the  proportion- 
ate additional  amount  he  could  have  got- 
ten out  daring  the  times  provided  fur  In 
the  contract  had  be  been  fumlBhed  with 
the  necessary  supplies  as  agreed  upon; 
and  testimony  as  to  the  cust  of  getting 
out  and  hauling  the  logs,  and  the  amount 
of  profit  that  would  have  been  realised 
thereon.  One  of  the  Instructions  given 
by  the  court  to  the  jury  upon  the  subject 
of  damage  was  eubstantlally  aa  follows, 
(one  paragraph  relating  to  damage 
claimed  by  reason  of  a  forced  sale  of  cat- 
tle, upon  which  no  point  is  made,  bt^ng 
omitted :)  "In  this  case,  that  you  may  ar- 
rive at  a  just  verdict,  you  will  consider 
from  the  evidence  the  situation  of  the  par- 
ties at  the  time  they  entered  into  the  con- 
tract as  known  to  each  other,  and  the  ob- 
ject they  had  In  entering  into  the  same  as 
made  known  one  to  the  other,  aod  If  yon 
find  from  a  fair  preponderance  of  the  tes- 
timony that  the  defendant  knew  at  the 
time  It  entered  into  the  contract  with  the 
plaintifT  that  the  plaintiff  was  unable  to 
carry  out  (he  terms  of  his  contract  unless 
defendant  would  supply  him  the  provis- 
ions and  supplies  needed  by  the  piaindtt 
mentioned  In  the  cuntrcKt,  and,  so  know- 
ing, it  alluwed  plaintiff  tu  enter  upon  the 
land  mentluned  In  the  contract,  and  to 
construct  thereon  extensive  logging  mads 
and  other  improvements,  tu  purchase 
teams,  tools,  etc.,  necessary  to  sucessfnily 
carry  on  said  logging  baslness,  and  that 
plaintiff  did  actually  construct  or  canse 
to  be  constructed  extensive  logging  roads 
upon  said  premises,  and  purchased  teams, 
tools,  etc..  for  said  purpose,  and  that  the 
parties  to  said  contract  entered  into  said 
contract  for  the  purpose  of  making  profits, 
and  after  plaintiff  hud  expended  consider- 
able means  in  preparing  and  constructing 
logging  roads,  and  placed  the  premlsea  in 
good  condition  tu  be  successfully  and 
profitably  lof^d,  the  defendant,  without 
any  legal  excuse  or  justification,  commit- 
ted a  breach  of  the  contract  by  refusing 
to  supply  plaintiff  with  reasonable  and 
necessary  supplies  to  carry  un  said  busi- 
ngs, and  that  plaintiff  was  prevented 
thereby  from  contlnulug  his  business,  or 
that  his  business  was  run  in  a  reduced 
state.  BO  that  he  was  prevented  from  pro- 
ducing the  same  quantity  uf  lugs  that  he 
had  under  the  same  circumstances  pro- 
duced immediately  prlur  tu  the  time  the 
defendant  refused  tu  furnish  the  supplies. 
If  yuu  find  it  did  refuse  so  to  du,  without 
any  legal  excuse  or  justification,— then  I 
instruct  you  that  the  measure  of  damages 
in  this  caseisthe  value.at  plaintiff's  cami> 
in  Skagit  county,  of  that  quantity  of  logs 
which  reprcHente  the  differeuc«  between 
what  plaintiff  would  hove  produce4l  had 
the  defenduut  furnished  all  necessary  sup- 
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plieH  as  alleeed  and  claimed  by  the  plain- 
tiff and  tlie  uznount  o(  logs  actually  pro- 
duced by  Bald  plaintiff,  besides  sucti  Hpeoial 
damage.  If  any,  plaintiff  Buntained  by  rea- 
son of  certain  alleged  tHps  be  made  lor 
BUppties.  The  jury  will  estimate  the  num- 
ber ot  days.  If  any,  which  plaintiff's  camp 
was  shut  down  by  reason  ol  the  alleged 
failure  ot  thedcfendant  to  comply  with  the 
contract  during  1888,  and,  having  so  esti- 
mated this  time,  the  Jury  will  estimate 
the  value  at  plaintiff's  camp  at  said  time 
of  such  quantity  of  logs,  If  any,  which  the 
plaintiff  would  haveproducedatplalutlff's 
lauding  during  the  time  that  plaintiff  was 
so  compelled  to  shutdown;  and  It  you 
find  that  plaintiff  was  compelled  by  rea- 
son of  the  all^^  breach  of  contract  by 
the  defendant  to  operate  and  run  his 
camp,  during  any  time  in  1889,  upon  a  re- 
duced or  diminished  scale  from  that 
which  he  would  have  operated  and  ran 
the  same  had  such  alleged  breach  not  oc- 
curred, the  jury  will  then  estimate  the 
time  during  which  the  camp  was  operat- 
ed by  the  plaintiff  upon  said  reduced  scale. 
And  I  charge  yon  that,  It  you  find  by  a 
preponderance  of  the  evidence  that  the 
plaintiff  has  been  damaged  at  this  last- 
mentioned  time  by  reason  of  the  alleged 
breach  of  contract  on  the  part  of  defend- 
ant, that  you  will  arrive  at  the  measure 
ot  damages  as  follows:  Having  found 
the  time  be  was  compelled  to  operate  said 
camp  on  a  diminished  scale,  yon  will  then 
find  the  quantity  of  logs,  if  any,  which 
plaintiff  would  have  produced  at  his  land- 
ing had  said  alleged  default  in  said  con- 
tractnvt  occurred,  and  from  this  quantity 
so  ascertained  by  you  you  will  deduct  the 
quantity  of  logs  actually  produced  at 
said  place  by  defendant  during  .  the  time 
he  was  so  compelled  to  operate  npon  said 
reduced  scale,  and  the  value  at  the  plain- 
tiff's landing  in  said  county  of  the  differ- 
ence between  these  two  quantities  thus 
asrertaioed  will  be  the  measure  of  dam- 
ages which  the  plaintiff  sustained  by  rea- 
son of  said  breach  of  said  contract.  If  any 
he  did  sustain.** 

In  addition  to  Its  other  objections  as  to 
the  measure  of  damages,  appellant  argues 
that  this  Instruction  was  erroneous  upon 
two  other  grounds:  First,  that  It,  In 
effect,  allowed  appellee  to  recover  pay 
twice  for  his  time  in  making  the  futile 
trips  for  supplies;  in  also  allowing  him 
pay  for  what  he  could  have  done  in 
the  way  of  getting  ont  logs  during  said 
time  had  the  supplies  been  furnished  and 
the  trips  nor  have  been  made;  second, 
that  thejury  was  not  instructed  to  deduct 
thecoHt  of  producing  the  excess  which  It 
was  claimed  could  have  been  gotten  out 
but  for  the  fault  of  appellant,  from 
the  value  of  snch  excess.  As  appel- 
lant did  not  assign  the  first  point  as  error 
In  its  brief,  but  only  called  attention  to  it 
inthnoral  argument,  and  as  we  are  not 
entirely  satisfied  from  what  we  have  been 
able  to  gather  from  the  record  that  the 
output  otiogs  would  havebeen  necessarily 
diminished  by  the  absence  of  the  person 
and  team  engaged  In  making  the  trips, 
we  will  not  disturb  the  verdict  In  the  prem- 
ises. The  second  point  to  disposed  of  by 


another  instruction,  where  the  court  told 
thejury  that  the  cost  ot  getting  out  the 
excess  should  be  deducted,  and  by  tiie  fact 
that  the  Jury  did  deduct  the  cost  thereof 
from  the  value  of  snch  logs.  ns  appears  by 
their  special  findings. 

As  t(i  the  InadmlaHlbllity  of  the  evidence 
objected  to  under  the  pleadings,  wliile  the 
complaint  did  not  contain  a  direct  alle- 
gation that  appellant  knew  the  appellee 
was  unable  to  procure  supplies  else- 
where, It  dldf  ontain  the  following  state- 
ment: "That,  at  the  time  ot  purchasing 
said  timber  from  the  said  defendant  as 
aforesaid,  plaintiff,  for  want  of  sufficient 
means,  was  unable  to  employ  and  pay  a 
requisite  number  of  men  and  to  purchase 
the  extra  number  of  teams  and  tools  nec- 
essary for  plaintiff  to  have  to  enter  upon 
said  described  premises  and  to  make  log- 
ging roads  thereon  sons  to  transport  said 
timlier  to  market,  and  to  purchase  a  suffi- 
cient supply  of  goods,  wares,  and  mer- 
chandise to  enable  plaintiff  to  curry  on  so 
extensive  a  logging  business  and  remove 
said  timber  from  said  described  premises 
during  the  limited  period  aforesaid;  and 
in  order  to  Induce  the  said  plaintiff  to  pur- 
chase said  timber  from  thesald  defendant, 
and  to  Induce  the  said  plaintiff  to  remove 
thesald  timber  from  the  said  premises 
aforesaid  within  the  respective  periods  of 
time  aforesaid,  and  In  consideration  of 
the  said  plaintiff's  purchasing  said  timber 
and  agreeing  to  remove  the  same  within 
the  time  aforesaid,  thesald  defendant  then 
and  there  contracted  and  agreed  to  and 
with  the  snid  plaintiff  to  furnlKh  plaintiff 
with  the  means  with  which  to  employ 
and  pay  men,  purchase  teams,  tools,  etc.. 
to  properly  conduct  and  carry  on  Hoid 
bnslness,  and  to  sell,  furnish,  and  deliver 
to  said  plaintiff  nil  the  provisions  and 
lo^ng  supplies  needed  by  said  plaintiff 
upon  credit."  There  was  testimony  also 
to  show  tliat  the.partles  had  transacted 
buBiness  with  each  other  before  entering 
into  this  contract,  and  appellant's  vice- 
president  testified  thatat  thetimethe  con- 
tract was  made  appellant  kn^w  Cole  had 
no  money,  and  that  It  would  have  to 
back  him  in  the  enterprise,  and  knew  he 
could  not  get  along  without  such  assist- 
ance. From  nil  the  circumstances  con- 
nected .with  this  matter  we  are  Hatlstled 
appellant  did  not  sustain  any  Injury 
therein. 

As  to  the  basis  upon  which  appellee  was 
entitled  to  recover  damages,  a  long  liRt  ot 
authorities  was  presented  by  each  party, 
which  it  is  difficult,  if  not  impossible,  to 
harmonize.  The  position  taken  by  appel- 
lee and  sanctioned  by  tlie  HUperlorcourt  Is 
sustained  by  a  number  of  cases  very  sim- 
ilar to  this  one.  If  the  appellant,  M'hen  it 
entered  Into  this  contract,  knew  that  the 
appellee  was  unable  to  obtain  these  sup- 
plies elsewhere,  and  that  he  could  not 
carry  on  the  undertaking  without  its  as- 
sistance, and  knew  when  it  ceased  ftirnish- 
ing  the  same  tliat  the  result  would  be  to 
compel  appellee  to  abandon  the  enterprise, 
or  seriously  to  embarrass  hlin  in  the 
further  execution  thereof,  It  must  be  held 
to  have  contemplated  the  direct  and  pre- 
sumable results  of  Its  own  wrongful  act. 
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and  to  be  answerable  In  damatcea  there- 
for. Nor  do  we  thick  the  datuaKes  too 
uucertatn  or  cunjectural  to  be  eHCimated, 
wlthiD  the  trend  ot  the  better  authorities. 
The  trees  were  therefrom  which  the  logs, 
spars,  and  piles  coald  be  manDfartured; 
and,  at  the  time  of  the  breaches,  there 
was  the  benefit  of  past  experience — the 
known  results  of  prevlone  efforts  in  car* 
ryinje  on  the  work— {rom  which  to  form 
an  estimate  of  what  could  have  been  done 
thereafter  had  the  supplies  b^en  furnished. 
Tlie  timber  Itself  when  gotten  out  was  a 
staple  commodity,  with  a  market  value 
not  subject  to  any  eudd«i  or  great  fluctu- 
ation, and  this  valne  was  easily  snscepttble 
of  proof.  Indeed,  some  of  the  cases  go  to 
a  much  greater  extent  than  It  Is  necessary 
to  go  in  this  case  to  sustain  the  rule  of 
damages  adopted  at  the  trial-.  Of  the  au- 
thorities presented  upon  the  questioo  of 
damajces  we  cite  thefoUowIng  as  support- 
ing tliis  case:  Sbepard  v.  Gas-Light  Co., 
16  Wis.  34»;  Booth  v.  Rolliug-Mill  Co., 
60  N.  Y.  487;  Richardson  t.  Chynoweth, 
28  Wis.  656;  Hammer  v.  Schoenfeider,  47 
Wis.  455,  2  N.  W.  Rep.  1129;  Crescent  Man- 
ufgCo.  V.  N.  O.  Nelson  Manar'gCo..  100  Mo. 
825,1.3  8.  W.  Rep.  503;  Houser  v.  Pearee,  13 
Kan.  104;  BenJ.  Sales,  {870;  1  Sutb.  Dam. 
pp.  75.  90.  91, 106-116. 

A  further  error  Is  claimed,  that  counsel 
for  appellee  prejudiced  ttaejury  against  ap- 
X>eUant  by  repeatedly  applying  harsh  and 
opprobrious  epithets  to  it  In  his  closing 
argument,  which  abusive  language  it  is 
claimed  was  in  no  wise  warranted  by  the 
evidence.  It  seems  that  no  objection  was 
made  thereto  at  the  Immediate  time,  but 
at  the  close  of  the  argument  appellant  ex- 
cepted to  tbeconrt'H  permitting  said  state* 
meats  to  be  made,  whereupon  the  court 
immediately  said  to  the  Jury  that  the  lan- 
guage was  uncalled  for,  and  should  under 
no  circumstances  affect  them  ur  the  case, 
and  subsequently  reiterated  the  same  In 
his  Instructions.  Appellant  urges  that  It 
t8  the  court's  duty  to  supervise  the  mak- 
ing of  an  argument,  and  that  it  should  Id 
this  case  of  Its  own  motion  have  prevent- 
ed counsel  from  repeating  the  statements 
complained  of,  without  an  objection  by 
appellant;  that  it  is  not  the  correct  prac- 
tice for  counsel  to  interrupt  another  at 
such  a  time.  Appellee  Insists  that  all  he 
did  say  was  fully  Justified  and  called  for 
by  the  testimony,  notwithstanding  the 
court's  remarks  to  the  contrary-  to  the 
Jury,  and,  11  it  was  not,  that  it  was 
waived  by  a  failure  to  object  at  the  time. 
In  the  view  we  take  of  the  matter  It  Is  not 
neceswary  to  set  forth  the  statemeats  or 
to  examine  the  evidence  to  see  whether 
the  same  were  excnaable.  Some  latitude 
must  be  allowed  counsel  In  arguing  to  the 
Jury.  However,  the  court  should  without 
an  objection  prevent  coonsel  from  clearly 
transgressing  all  reasonable  limits  there- 
in; yet.  as  here,  where  the  statements 
were  made  under  an  apparent  bona  tide 
belief  that  they  were  permissible  under  the 
priHiT.  if  appellant  desired  to  prevent 
a  repetition  or  continuation  thereof  It 
should  at  least  oncehave  called  thecuurCs 
attention  thereto  by  an  objection  during 
the  argument,  otherwise  it  must  be  con- 


tent with  the  action  of  the  conrt,  when 
the  objection  was  made,  in  its  doing  all  It 
could  to  prevent  the  language  from  hav- 
ing an  adverse  effect  to  appellant  upon  the 
Jury.  Jodgmeat  affirmed. 

Akdbrs,  GlJ.,  and  Dunbar  and  8tilks» 

JJ.,  concur. 

HoTT,  J.,  idlBsepHasr-)  I  «n  nnable  to> 
agree  with  the  conclusions  of  themajurity 
of  the  court  as  to  most  of  the  questions 
presented  by  this  record ;  but,  as  no  good 
purpose  would  be  subserved  by  an  extend- 
ed discussion  of  the  reasons  which  control 
my  Judgment,  I  shall  content  myself  with 
a  brief  review  (Mt  two  ot  the  many  polntb- 
presented. 

First.  As  to  the  ruling  on  defendant's 
motion  for  a  contlnnance.  On  the  lOtb 
day  of  December.  1889,  defendant  filed  the 
affidavit  of  its  secretary,  substantially  as 
follows:  "Eugene  B.  Gushing,  t>eing  first 
duly  sworn,  deposes  and  says  that  he  is 
the  secretary  of  the  defendant  corpora- 
tion, and,  as  such  officer,  is  familiar  wltli 
the  business  ot  said  corporation ;  that  at 
the  time  ol  the  bringing  of  the  above  enti- 
tled action  he  retained  G.  Morris  Haller 
to  defend  said  corporation,  with  the  an- 
derstandlDg  that  he  was  to  have  the  sole 
and  exclusive  condact  and  management 
of  this  suit,  and  was  to  prepare  aU  the 
pleadings,  investigate  the  testimony,  and 
in  every  way  to  prepare  the  defense  to  said 
suit;  that  upon  the  settlement  of  the 
pleadings  plaintiff's  counsel  objected  to 
the  appearance  of  Mr.  Haller  in  this  case 
on  theground  that  he  had  expressed  some 
opinion  with  relation  to  some  paper  or 
document  Involved  in  this  suit;  that  upon 
afnll  consultation  between  Mr.Hallerand 
Judge  Burke,  his  partner,  and  this  affiant, 
it  was  decided  that  there  was  nothing 
whatever  that  coold  or  should  in  anyway 
prevent  Mr.  Haller  from  continuing  in  the 
casefur  the  defense,  and  be  then  and  there 
promised  this  affiantthat  be  would  do  so; 
and  since  that  time,  to- wit,  about  the  lOUi 
of  November  last,  affiant  again  saw  Mr. 
Haller,  and  told  him  that  if  there  was  any 
doubt  about  bis  being  able  to  try  this 
case  to  be  sure  to  let  affiant  know  so  that 
he  could  secure  other  counsel;  and  that 
then  and  there  Mr.  Haller  assured  affiant 
that  he  need  have  no  anxiety  about  the 
matter,  for  be  should  attend  promptly  to 
the  case,  and  in  every  way  care  for  the  In- 
terests of  the  defendant  corporation,  and 
would  duly  notify  affiant  when  the  case 
would  be  ready  for  trial,  so  as  to  enable 
him  to  have  hie  testimony  ready  and  the 
defendant's  witnesses  all  present;  that, 
relying  upon  these  promises  of  Mr.  Haller. 
affiant  took  no  further  st^w  in  this  mat- 
ter, and  that  the  first  notice  that  this  affi- 
ant  had  that  the  case  was  ready  or  woold 
be  called  for  trial  at  tills  term  of  tbis  court 
was  a  telegram  which  he  received  from 
Mr.  V.  A.  Marshall  on  lastThursday  nlgbt, 
December  5,  1889,  announcing  that  this 
case  was  set  for  trial,  and  that  Ur.  HaU^ 
was  not  present;  that  thereupon  affiant 
telegraphed  Mr.  Haller  to  know  It  he  wan 
attending  to  the  case,  and  received  an  an* 
swer  from  Judge  Thomas  Burke,  his  part, 
ner,  that  be  was  absent  from  home,  aad 


Digilized  by 


Google 


Vash.) 


SKAOIT  BAILVAT  ft  LUMBEB  Oa  «.  COLE. 


1088 


he  eoald  not  state  wbere  be  was  or  wben 
be  would  retarn ;  that  therenpon  afflaut 
telegraphed  Judge  Burke  that  the  defend- 
ant was  taken  wholly  and  completely  by 
surprise,  and  was  In  no  manner  prepared 
for  trial,  and  asked  him  to  telegraph  the 
«oart  at  Mt.  Vernon  explainlnff  the  facts, 
and  to  ask  a  continuance  until  nuch  time 
as  the  deleudant  could  get  ready  and  pro- 
ceed to  trial  with  safety;  that  thereafter 
affiant  received  a  telegram  from  V.  A. 
Marshall  on  the  nlgbtol  Saturday,  Decem- 
ber 7, 1889,  Baying  that  the  court  would 
not  grant  acontinuance,  and  for  affiant  to 
come  to  Mt.  Vernou  Immediately:  that 
tbereopon  affiant  took  the  first  possible 
conveyance,  aod  arrived  at  Mt.  Vernon 
Monday  afternoon,  December  9, 1889,  after 
thR  trial  of  this  case  bad  commenced ;  that 
affiant  ie  credibly  Informed  that  Morris  G. 
Haller,  aforesaid,  started  upon  a  hunting 
trip  about  two  weeks  ago  with  thea  vowed 
Intention  of  returning  in  a  few  days,  and 
of  being  present  at  this  term  of  the  court 
to  attend  to  such  cases  as  he  was  counsnl 
In,  and  affiant  is  further  credibly  informed 
that  the  friends  of  Mr.  Haller  are  now 
greatly  alarmed  about  his  safety,  and  ex- 
press great  fears  that  he  may  haveiost  his 
life,  as  his  long  absence  and  continued 
silence  are  so  much  at  variance  with  his 
expressed  determination  to  return  In  a 
few  days.  Affiant  further  states  that  de- 
fendant has  made  no  preparation  what- 
ever for  the  trial  of  this  cause,  having  re- 
lied wholly  upon  Mr,  Haller  to  inform  it 
when  to  take  the  necessarysteps,  which  in- 
formation it  has  never  received ;  and  affiant 
states  that  to  be  compelled  to  continue 
the  trial  of  this  cause  at  the  present  time 
would  be  anjost  and  oppressive, and  work 
Irreparable  Injury  and  hardships  to  de- 
fendant. Affiant  further  states  that  de 
fendant  should  be  given  a  reasonable  time 
In  which  toacquaint  counsel  with  the  facts 
in  this  case,  which  involves  a  long  period 
of  time,  to-wlt.  about  four  years,  and  the 
Investigation  of  long  and  complicated  ac- 
counts, and  involTlng  a  very  large  sum  of 
money,  to-wlt,  more  than  fifteen  thousand 
dollars.  And  affiant  further  states  that, 
at  the  time  be  retained  the  said  Q.  Mor- 
ris Haller,  he,  the  said  affiant,  made  a  full, 
true,  and  complete  statement  of  the  facts 
constituting  the  defense  in  this  action,  and 
that  then  and  there  his  said  counsel  ad- 
vised him  that  said  defendant  corporation 
has  a  full  and  complete  defense  to  said  ac- 
tion, all  of  vfhich  said  affiant  did  then  and 
does  now  verily  believe  to  be  true.  And 
affiantstates  that  the  defendant  has  in  no 
manner  been  negligent  in  this  behalf,  but 
has  used  every  effort  and  diligence  to  be 
prepamd  for  the  trial  of  this  case  wben 
it  should  he  called  (or  trial."  This  affi- 
davit was  corroborated  by  several  other 
affidavits,  and  wan  absolutely  uncontra- 
dicted, for  though  in  the  offidavlte  filed  in 
opposition  to  the  motion  certain  state- 
ments of  said  Haller  and  of  his  partner 
were  eet  out,  yet  there  was  absolutely  no 
proof  that  the  intentions  of  said  Haller  or 
Burke,  as  stated  by  them,  had  ever  been 
In  any  way  communicated  to  any  of  the 
officers  or  agents  of  said  defendant.  After 
examining  all  o!  the  affidavits  filed  I  have 


been  nnable  to  find  that  there  was  any 
substantial  dispute  as  to  the  facts  stated 
in  the  affidavit  above  set  forth.  This 
affidavit  was  supported  by  those  of  all 
the  attorneys  of  said  defendant  present  at 
the  trial,  to  the  effect  that  they  were  not 
prepared  to  try  the  case,  and  that  the 
rights  of  the  defendant  conld  only  be  pro- 
tected by  a  continuance  of  the  cause.  In 
addition  to  the  above  It  appfared,  before 
the  question  of  continuance  was  finally 
disposed  of,  that  the  said  Haller  had  been 
drowned  on  or  about  December  2d.  On 
this  showing  I  think  that  the  motion  for 
continuance  should  have  been  granted. 
The  object  ot  the  law  and  of  the  Institu- 
tion of  courts  Is  that  there  may  be  a  fair 
trial  and  a  right  determination  of  all'  al- 
leged causes  of  action,  and  whenever  this 
court  is  satisfied  that,  by  the  action  o( 
the  lower  court,  a  party  has  been  deprived 
of  the  opportunity  to  fairly  present  his 
cause,  it  should  order  a  new  trial.  1  think 
the  facts  proved  upon  such  motion  forcon- 
tinuanceshow  that  without  It  the  cause 
could  not  be  fairly  tried,  and  that  there- 
lore  there  should  be  a  new  trial. 

JSecond.  As  to  the  rule  of  damages  au- 
thorized by  the  contract  as  applied  to  the 
facts  proven  upon  the  trial.  The  condi- 
tions of  the  contract  which  bear  upon  this 
question  are  vagne  and  Indefinite,  and  It 
might  well  be  held  thereunder  that  no 
breach  conld  be  assigned  thereon.  There 
was  an  absolute  want  of  the  usual  condi- 
tions of  exactness  and  certainty.  The 
agreement  simply  prodded  on  the  one 
part  that  supplies  should  be  furnished, 
and  on  the  other  part  that  they  should  be 
accepted  and  paid  for,  but  as  to  the 
amount  of  such  supplies,  or  the  time  when 
or  place  where  they  should  be  thus  fur- 
nished and  accepted,  the  contract  was  en- 
tirely silent.  If  these  conditions  conld  be 
enforced  at  allthey  must  bemutual.  Now, 
suppose  the  plaintiff  bad  made  uphismlnd 
not  to  take  the  supplies  of  the  defendant, 
and  the  defmdant  had  decided  to  bring  an 
action  tocompel  such  taklngor  to  recover 
damages,  could  it  maintain  such  action? 
If  it  could  not,  then  it  must  follow  that 
the  plaintiff  could  not  successfully  allege 
a  breach  of  such  conditions.  It  is  not 
necessary  for  the  purposes  ot  this  discus- 
sion that  I  should  come  to  a  conclusion 
as  to  the  above  inquiry,  as  from  my  in- 
terpretation of  the  contract  the  measure 
of  damages  adopted  by  the  lower  court 
was  wrong,  even  If  the  contract  was  held 
to  be  sufficiently  certain  to  support  an 
action  for  the  breach  thereof.  There  was 
nothing  in  the  contract  or  In  the  yruof 
at  the  trial  to  show  that  any  of  the  sup- 
plies contemplated  by  the  contract  could 
not  be  obtained  in  the  open  market,  and 
therefore  the  general  rule  as  to  damages 
would  be  the  difference  between  the  con- 
tract price  and  the  price  In  the  open  mar- 
ket; and,  there  being  In  this  casn  no  con- 
tract price  other  than  the  market  price, 
there  could  be  no  damage.  It  is  claimed, 
however,  that  the  contract,  when  viewed 
in  the  llghtof  the  clrcamstances  surround- 
ing the  parties  at  the  time  It  was  entered 
into,  as  disclosed  by  the  proof,  shows 
that  the   parties   clearly  contemplated 
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otber  than  the  usual  respouRibUity  In 
rej^ard  to  Huch  furniahlns:  of  supplier  by 
the  defendant.  I  am  unable  to  see  that 
this  claim  has  any  fouudatioo,  as  the 
plain  conditions  of  the  contract  show 
that  the  agreement  to  furnish  and  take 
the  supplies  In  question  was  mutual,  and 
that  the  defendant  was  as  much  moved 
to  enter  Into  the  contract  by  the  agree- 
ment of  the  plaintiff  tu  t^et  hU  supplies  of 
it  as  the  plaintiff  was  uy  its  agreement 
to  furnish  the  same.  But  if  it  Is  conceded 
that  said  contract  was  all  that  the  plain- 
tiff claimed,  and  that  thereunder  tlie  de- 
fendant became  an  absolute  warrantor 
that  such  supplies  would  be  furnished  as 
stated  therein,  yet  the  measure  of  dam- 
ages adopted  seems  to  me  to  be  wrong. 
The  defendant  bad  no  control  over  the 
magnitude  of  the  operations  u(  the  plain- 
tiff, and  had  not  contracted  to  supply  any 
particular  grade  or  kind  of  camp ;  and  the 
simple  text  that  the  plaintiff  had  estab- 
lished his  enterprise  upon  a  particular 
scale  would  no  more  compel  the  defendant 
to  snppty  that  particular  scale  than  any 
other;  and  If  the  rule  of  damages  laid 
down  In  this  case  is  sustained,  the  plain- 
tiff could  have  doubled  the  amount  of  his 
recovery  by  having  instituted  his  enter- 
prise on  a  scale  as  large  again  as  he  did. 
If  the  defendant  was  liable  for  the  loss  of 
prospective  profits  growing  out  of  the 
reduction  of  his  force  from  40  to  20  men,  he 
would  have  been  llkewlBe  liable  if  the  force 
had  been  reduced  fmm  80  to  IQ  men.  It 
sfeniB  to  me  impossible  that  the  parties 
could  have  contemplated  sncb  a  construc- 
tion of  the  contract  that  the  damages  for 
a  breach  thereof  could  thus  be  Increased 
or  decreased  at  the  will  of  one  party  wltta- 
put  the  act  or  consentof  the  other.  I  shall 
not  attempt  to  review  the  cases  cited  by 
themajorlty  of  the  court  more  than  to  say 
that  I  have  carefully  examined  them  all, 
aud  I  do  not  think  any  of  them  suHtalu 
the  doctrine  approved  in  this  case.  If  the 
contract  as  to  supplies  was  enforceable 
at  all,  the  highest  measure  of  damages 
that  could  be  snstalned,  upon  uuy  theory 
of  the  case,  would  be  the  actual  loss  suf- 
fered by  reason  of  a  breach  thereof ;  and 
of  thisactual  loss  prospective  profits  could 
form  nu  part.  Such  actual  loss  would,  iu 
ordinary  cases,  be  the  difference  between 
what  the- supplies  were  to  hp  furnished  at 
and  what  it  coat  to  procure  them  elsewhere. 
But  if  it  appeared  that  it  was  known  to  tlie 
parties  that  Itwould  he  IinpoBslble  for  the 
plaintiff  to  get  the  supplies  elsewhere  by 
reason  of  want  of  money  or  credit,  and 
in  the  light  of  such  knowledge  the  defend- 
ant supplied  plaintiff  and  allowed  bim  to 
incur  largo  expense  by  way  of  making 
roads,  etc..  In  anticipation  of  getting  in 
logs  under  the  contract,  and  then,  know- 
ing these  facts,  refused  to  supply  him 
longer,  defendant  should,  for  such  i-efusal, 
be  held  liable  to  plaintiff  for  the  muney 
thus  expended  by  him  In  the  prosecution 
of  the  enterprise,  less  any  sums  he  had  re- 
ceived on  account  thereof.  Even  If  the 
rule  of  damages  approved  by  the  majority 
of  thecourt  Is  correct  upon  the  facts  found 
it  could  not  avail  plaintiff,  for  the  reason 
that  tbecomplaliit  Is  insufficient  to  author- 


ize the  introduction  of  proof  as  to  the 
knowledge  of  defendant  of  the  condition 
of  plaintiff.  In  my  opinion  the  Judgment 
should  be  reversed,  and  a  new  trial  or- 
dered. 


  (2  Waah.  St.  Ill) 

Front  St.  Cable  Ry.  Co.  v.  Johnson  et  at. 
{Supreme  Court  of  Washington.   Feb.  II,  1S91.) 

Labobbrs'  LiEXS— Stheet  Railways. 

Uuder  Code  Wash.  o.  188,  8  1957,  giving  a 
laborers'  lien  upon  a  "railroad"  or  "any  other 
structure, "  and  the  laud  upon  which  it  is  erect- 
ed, laborers  cannot  have  a  lien  upon  a  street 
cable  railway,  since  tboru  can  be  no  lien  upon 
the  laud,  the  fee  of  the  street  being  in  the  city. 

Appeal  from  superiorcoart,  King  county. 

Struve,  Haiaes  &  McMUsken  and  Jaiaes 
Kiefer,  fur  appellant.  McOtlvra,  Blatoe 
&  Devriea,  for  appellees. 

Stii.es.  J.  The  decree  from  which  this 
appeal  was  taken  established  that  the  ap- 
pellees were  entitled  to  the  foreclosure  ul 
their  numerous  liens  upon  the  cable  rail- 
way of  the  appellant  on  Front  and  other 
sreets,  in  the  city  of  Seattle,  and  the 
power-house  connected  with  The  railway, 
and  the  machinery  connected  with  the 
power-house,  and  ordered  the  sale  of  the 
same  or  so  much  thereof  as  might  be  nec- 
essary to  raise  the  amount  due  the  apt>cl- 
lees.  The  liens  thus  adjudicated  had  been 
filed  against  the  railway,  etc.,  for  labor 
performed  at  the  Instance  of  »  subcon- 
tractor In  connection  with  tlie  construction 
of  the  concrete  road-bed  laid  In  the  streets 
lor  the  reception  of  the  rails.  Numerous 
questions  growing  out  of  the  Uen  statutes 
of  this  state  were  pertinently  raised  by 
the  record,  but  underlying  all  the  others 
is  that  as  to  whether  a  lien  can  be  main- 
tained, upon  a  street  railway  under  chap- 
ter 138  of  the  Code.  With  this  point  re- 
solved in  the  affirmative,  we  should  be  re- 
quired to  review  the  case  further;  but  if 
it  is  decided  In  the  negative,  the  Judgment 
establishing  the  lieu  and  ordering  a  pale 
mast  be  reversed.  Section  1957  spcci8es 
the  structures  upon  which  an  unpaid  la- 
borer may  have  alien.  One  of  these  is  a 
"railroad ;"  another  Is,  "any  other  struct- 
ure."  The  Hen  Is  given  upon  the  struct- 
ure, and  the  land  upon  which  it  Is  erected, 
and,  unless  tliere  can  be  a  lien  upon  the 
land,  there  can  be  none  upon  tbe  struct- 
ure. This  position  was  taken  In  the  case 
of  Kellogg  V.  Manufacturing  <;o.,  ante, 
461,  (decided  at  the  last  session  of  this 
court.)  Therefore,  to  authorize  a  lien  in 
tbe  case  of  a  street  railway,  it  would  be 
necessary  that  the  person  who  caused  the 
railway  to  be  constructed  have  some  es- 
tate in  the  land  over  which  It  was  laid. 
This  It  could  not  have,  as  the  fee  of  the 
streets  of  Seattle  is  in  the  city  for  the  pub- 
lic use,  the  general  public  having  the  ease- 
ment of  use.  and  the  municipal  authorities 
having  power  to  grant  only  a  llceuse  to 
street-railway  builders  to  occupy  and  use, 
as  a  part  of  the  public  easement,  such  por- 
tions of  the  streets  as  Is  necessary  to  the 
operation  of  thelrcars.  Acts  ISSo-^.  p.  244. 
The  street  railway  company  owns  tbe 
structure  laid  by  It  on  tbe  high  way.  and 
a  franchise  to  collect  tares.  Fierce,  fi.  B. 
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S}2.  Tho  Itcenee  of  tbeatreet-ratlway  com- 
pany IB  not  a  distinct  easement.  Attorney 
General  t.  Railroad  Co.,  125  Mass.  515.  And 
It  creates  nu  additional  burden  npon  the 
land  lor  which  abutting  owners  are  en- 
titled to  compensation,  unless  there  are 
special  reaaona  therefor.  Elliott,  Roads  & 
H.  BS8;  Mills,  Em.  Dom.  6  205:  liewlfi,  Em. 
Dom.  S  124;  Ror.  B.  R.  1425.  Being  unable 
to  find,  therefore,  that  a  street  railway  is 
such  a  "structure"  as  the  statute  con- 
templates, the  conclusion  follown  that  the 
right  of  tiie  lien  doeanotexist.  Wedeem  it 
to  be  a  clear  propoeltloD.  also,  that  these 
"railways"  are  not  "railroads,"  according 
to  the  usual  and  ordinary  meaning  of  the 
word,  to  which  reference  must  bebad  for  the 
interpretation  of  a  statute.  The  difference 
between  these  two  valuable  instruments 
of  public  convenience  was  clearly  pointed 
out  in  the  earlier  days  of  street  rail  ways, 
In  a  contest  for  the  possession  of  some  of 
the  8ti*eetB  of  the  city  of  L>otiiBvUle,  Ky., 
between  a  railroad  company  and  a  etreetr 
railway  company.  The  case  reported  la 
that  of  LoulBville,  etc.,  B.  Co.  v.  Louisville 
City  By.  Co.,  2  Duv.  175.  The  legislature 
of  Kentucky,  In  1860,  in  furtherance  of  n 
certain  railroad  enterprise  in  which  the 
state  bad  ao  interest,  enacted  that  "no 
other  railroad"  should  be  constructed  In 
i*ertaln  streets  in  the  city  of  Louisville. 
Later,  a  street-railway  company  was  or- 
ganized, anil,  under  license  from  theclty  of 
Louisville,  commenced  to  lay  its  tracks  on 
some  of  the  utveets  mentioned  In  the  act 
of  1H60.  The  i.^ilroad  company  sought 
to  enjoin  the  new  company, on  the  ground 
that  Its  rights  under  the  act  of  IStiO  were 
being  violated.  ThlB-bi*ought  op  the  ques- 
tion whether  the  street  railways  proposed 
to  be  built  were  "railroads,"  within  the 
meaning  of  the  statute,  and  the  Kentucky 
court  of  appeals,  holding  them  not  to  be, 
refused  the  injunction.  In  Its  decision  the 
court  said;  "A  ' railroad '  and  a 'street 
railroad*  or  '  way'are,  in  both  their  tech- 
nical and  popular  Import,  as  distinct  and 
different  things  asa  '  road '  and  a  'street,' 
or  as  a  'bridge' and  a  'railroad  bridge.* 
•  •  •  A  street  railwoy  is  not,  in  eitber 
the  popular  or  legislative  sense,  a  rail- 
road." This  case  Is  cited  with  apparent 
approval  In  2  Bor.  R.  R.  p.  1422,  and  in  El- 
liott, Roads  &  S.  p.  65S,  and  we  agree  with 
the  views  there  expressed.  For  these  rea- 
sons the  decree  must  be  reversed  as  to  the 
appellant,  and  the  cautse  as  against  it  dis- 
missed. And  ft  Is  so  ordered.  Costs  to 
appellant. 

Anders,  O.  J.,  concun. 

Dunbar,  J.,  concurs  In  the  result. 

HoTT«  J.,  did  not  sit  at  the  hearing  of 
this  cause,  he  being  dletiuallfied. 

Scott,  J.,  {dissenting.)  I  concur  in  the 
result  as  to  all  the  appellees  excepting 
Brown  and  Johnson,  on  the  ground  that 
except  as  to  these  two  there  was  no  proof 
by  the  lienors  that  their  claims  had  not 
been  paid.  I  think  that  In  a  case  like  this, 
where  the  claimants  had  contracted  and 
dealt  with  another  than  the  owner  of  the 
property  la  relation  to  the  matters  out  of 


which  their  claims  arose,  the  bunli-n  of 
proof  was  upon  them  to  show  that  ibe  re- 
spective sums  claimed  were  still  due  and 
owing  them,  as  these  were  mattei-s  as  to 
which  the  owner  might  and  probably 
would  have  no  knowledge,  and  that  such 
circumstances  are  Bufficlent  to  take  it  out 
of  the  general  rale  in  relation  to  the  proof 
of  payments.  While  payment  is  usuolly 
an  affirmative  defense,  yet,  where  the 
property  of  a  third  person  Is  attempted 
to  be  taken  by  operation  of  law  to  sa  tisfy 
a  claim  against  another  party,  the  plain- 
tiff sfaoQld  prove  all  facts  necessary  to  en- 
title  bim  to  the  relief  prayed  for.  Lien 
claimants  are  required  to  swear  that  the 
amount  claimed  is  Justly  due  in  order  to 
obtain  a  lien,  and  they  should  also  be  re- 
qulrefl  to  prove  their  claim  at  the  trial  In 
cases  like  this.  I  can  no  reason  why  a 
Hen  cannot  be  had  and  enforced  on  a 
street  railway,  including  such  franchise  or 
right  of  way  as  may  be  connected  there- 
with in  the  nse  of  the  street  itself,  under 
chapter  138  of  the  Code,  without  any 
strained  construction  or  Interpretation 
of  its  provlslous;  and  the  case  of  Kellogg 
T.  Mnnufacturing  Co.,  ante,  461,  cited,  dues 
not  conflict  therewith.  The  company  cer> 
tainly  bad  the  right  to  operate  its  road  on 
the  streets  where  it  was  laid.  Ic  would 
not  be  contended  that  a  Hen  cannot  be 
had  on  a  building  erected  by  a  lessee  on 
leased  land,  together  with  the  right  of  the 
lessee  in  the  land  Itself,  in  so  fur  as  the 
same  should  be  necessary  to  the  use  of  the 
building,  where  the  lessee  had  the  right  to 
erect  and  use  the  building,  and  there  Is  lit- 
tle difference  in  principle  between  such  a 
case  and  this  one.  As  to  Brown  and 
Johnson,  I  think  the  Judgment  should 
have  been  affirmed. 


(2  Wub.  St.  124) 

Stowb  v.  State. 

(Supreme  Cvart  of  Wa*hington~   Feb.,  1891.) 

Co3T8  ly  Crimisal  Casks— LiABiLiTiBs  op  Couw- 
T1E3— CinMiNAL  Cases — Btbkooraphers'  Fbks, 

1.  Const  Wash.  art.  1,  {  23,  which  proviaes 
that  in  no  Instance' shall  a  defcndunt  in  a  orim< 
foal  case,  "before  flnal  Judgment, "  be  compelled 
to  advance  money  or  fees  to  secure  his  riK^ts,  bas 
ref  ereoce  to  the  Judgment  of  the  trial  court,  and 
not  to  the  Judgment  of  the  supreme  court  on  ap- 
peal; and  Denoe  one  convicted  of  a  crime  cannot 
compel  the  coanty  commissioners  to  pay  the  ste- 
n(^aphcr's  fees  for  the  purpose  of  enabling  him 
to  perfect  his  appeal  to  the  supreme  court. 

3.  Under  Code  Wash.  %  2«ra,  which  require* 
the  board  of  county  commissioners  to  allow  all 
accounts  legally  chargeable  against  such  county 
not  otherwise  providra  for,  and  which  intnista 
them  with  the  management  of  tbe  county  funds, 
the  county  commissioners  cannot  be  compelted, 
for  the  b^efit  of  defendant  in  a  criminal  case,  to 
pay  for  a  co[^of  the  stenographer's  report  of  the 
tjrial. 

Appeal  from  superior  conrt.  Pierce  conn- 
ty. 

Frank  L.  KuJin  and  A.  R.  HefJif^,  for  ap- 

gellant.  W.  H.  Snell,  Pros.  Atty..for  tbe 
tate. 

Dunbar,  J.  The  defendant,  upon  the  in- 
formation of  tbe  prosecuting  attorney  of 
Pierce  county,  was  tried  for  the  murder  of 
Enoch  Crosby,  and  on  April  25, 1S90.  found 
guilty  of  murder  in  tbe  second  degi'ee.  On 
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May  17, 1890,  he  preaeoted  hie  motion  tor 
new  trial,  based  upon  errors  of  the  court, 
newly  discovered  evidence,  and  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, which  motion  wasuverraled,  and  de- 
fendant, on  same  day,  sentenned  to  Im- 
prisonment In  thestate  penitentiary  for  20 
years.  On  June  11.  ISdO,  his  attoneys  gavft 
notice,  in  open  conrt,  of  appeal  to  the  sn- 
preiue  court  of  the  state,  which  was  duly 
entered  upon  the  Journal.  Defendant's  at- 
torneys on  the  same  day  served  tlie  prose- 
cuting attorney  with  notice  that  on  June 
iiS.  1890,  they  would  appear  b^ore  the  judg^ 
that  had  tried  the  case,  for  the  purpose  of 
settUnip  a  statement  of  facts  to  be  trans- 
mitted with  the  transcript  of  the  cause  to 
the  supreme  court.  On  the  16th  day  of 
June,  1H9U,  defendant's  attorneys  present- 
ed and  filed  hie  petition  aettinc  forth  that 
In  order  to  prosecute  his  appeal  it  waa 
necessary  to  make  a  transcript  of  tbe  tes- 
timony, rulings,  cmd  chai^  ol  the  court 
given  at  the  trial  a  part  of  the  statement 
of  facts;  that  these  were  taken  In  short- 
hand by  the  official  reporter  of  said  court, 
and  no  long-hand  transcript  had  been 
made  thereof;  that  the  reporter  refused, 
on  demand,  to  fumlsb  a  long-haud  trans- 
cript thereof  unless  ho  was  paid  the  suni 
of  $100  In  advance  as  part  of  his  fees  for 
making  such  transcript;  that  defendant 
had  no  means  whatever,  and  could  not 
procure  the  money  to  pay  said  sum ;  and 

ftraylng  the  court  tomake  an  order  dlrect- 
Dg  the  county  commissioners  of  Pierce 
county  to  pay  or  advance  said  sum  In 
payment  ol  said  fees.  Bnt  the  court,  on 
Che  16th  ol  Jane,  1890,  entered  an  order 
denying  the  prayer  of  the  defendant,  and 
refused  to  grant  him  the  relief  prayed 
for;  to  which  order  defendant  on  same 
day  excepted,  and  exception  was  allowed. 
From  this  order  defendant  appealed,  and 

§ave  notice  of  appeal  In  open  court,  June 
1, 1890> 

Appellant  bases  his  claim  upon  section 
22,  art.  1,  of  the  constitution  of  Washing- 
ton, which  reads  as  follows:  "In  criminal 
prosecutions,  the  accused  shall  hare  the 
right  to  appear  and  defend  In  person  and 
by  counsel;  to  demand  the  nature  and 
canse  of  the  accusation  against  him ;  to 
have  a  copy  thereof;  to  testify  in  his  own 
behalf;  to  meet  the  witnesses  face  to  face: 
to  have  compulsory  process  to  compel  the 
attendance  of  witnesses  In  his  own  behalf; 
to  have  a  speedy  public  trial  by  an  Impar- 
tial }ury  of  the  county  in  which  the  offense 
is  alleged  to  have  been  committed :  and 
the  right  to  appeal  In  all  cases;  and  In  no 
instance  shall  any  accused  person,  btfore 
final  Judgment,  be  compelled  to  advance 
money  or  foes  to  secure  the  rights  herein 
granted;"  and  argues  that  the  "final 
Judgment,"  mentioned  In  said  section, 
means  the  final  Judgment  of  the  supreme 
court  instead  of  the  trial  court. 

We  do  not  think  this  position  tenable. 
By  an  inspection  of  the  section  cited  it 
will  be  seen  that  all  the  rights  and  privi- 
leges guarantied  to  the  d^endant  are 
rights  and  privileges  neceasariiy  anteced- 
ent to  the  judgment  In  the  trial  court; 
and  although  the  right  to  appeal  In  all 
cases  is  guarantied,  construing  all  the  pro- 
visions of  the  section  together.  It  is  clear 


that  the  qualification,  "before  final  Jodg- 
ment, "  refers  to  the  final  Judgment  In  the 
trial  court,  and  that  the  intetiectlon  of 
the  words,  "and  the  right  to  appeal  In  all 
casea,"  la  simply  an  announcemrait  la  the 
declaration  of  rights  of  the  right  of  ap- 
peal. Again,  as  is  forcibly  argued  by  the 
prosecuting  attorney,  if  the  words,  "final 
Judgment,"  mean  that  Judgment  from 
which  there  is  no  appeal,  the  expression  la 
meaningless;  foratterthat  Judgment  there 
is  nothing  more  to  be  done  for  which  fees 
or  money  could  be  demanded ;  and  that  io 
order  to  give  force  to  the  language  at  all. 
It  must  be  constraed  to  mean  the  flnid 
Judgment  of  the  trial  court. 

We  do  not  think  the  county  comrals- 
sloners  could,  by  virtue  of  section  2673 1  of 
the  Code,  or  by  any  other  provision  of  the 
law,  be  compelled  to  pay  for  a  copy  of  a 
stenographer's  report  of  a  trial  for  the 
benefit  of  the  defendant.  There  la  no  law 
compelling  the  state  or  county  to  employ 
a  stenographer  at  all.  Sometimes  they 
are  employed  by  the  state,  sometimes  by 
the  defense,  and  frequently  criminal  cases 
are  tried  without  a  stenographer;  but, 
whenever  one  is  employed,  his  services  be- 
long exclusively  to  his  employer.  If  such  a 
dalm  as  this  were  allowed  It  would  be 
difficult  to  limit  the  demands  of  defend- 
ants In  criminal  actions  on  the  county 
treasury.  We  think  there  was  no  error  in 
refusing  to  grant  the  r^ief  prayed  for  In 
the  petition.  The  Judgment  ol  the  coort 
below  Is  affirmed. 

HoTT,  Scott,  and  Stiles,  JJ..  concur. 


m  Or.  mi 
Flbischneb  et  al.  v.  Kubli  et  a,l. 
{Swpreme  Court  of  Oregon.   Jan.  21, 1881.) 
AooouHT  Stated— iTBHS—BaAaoiTABLS  Tocb— 

iNSTEDcnOH. 

1.  An  aoooont  stated  can  only  be  opened  for 
traad,  error,  or  mistake:  and  the  fraad,  error,  or 
mistake  relied  Dpcoi  must  be  set  forth  in  the  an- 
swer. 

3.  An  account  rendered,  which  has  at  the 
end  the  usual  initials  ScO.  E.,*>  will  become 
a  stated  aooonnt  if  not  objected  to  within  a  rea- 
sonable time,  with  like  eftect,  in  every  reapeot, 
as  if  it  did  not  contain  those  initials. 

S.  An  account  rendered,  wbi<A  beolus  on 
tbe  debit  aide  to  balance,  without  giving  the 
items  which  constituted  such  balance,  wtien  ac- 
couuta  are  rendered  annually  between  the  pAr- 
ties,  and  such  balance  1^  brought  forward  nom 
last  year's  balances,  will  become  a  stated  ao- 
oonnt If  not  objected  to  within  a  reasonable  time;. 

4.  What  is  a  reasonable  time,  when  fsclB 
are  ondisputecl,  is  a  question  of  law. 

5:  In  an  aotion  upon  an  account  stated,  when 
it  appears  that  tbe  same  had  been  rendered  and 
forwarded  by  mall  by  the  creditor  to  the  debtor, 
residing  in  the  same  state,  about  six  months  be- 
fore any  objections  were  made  thereto,  it  la  the 
duty  of  the  court  to  instruct  the  Jtuy.  if  reqnost- 
ed,  that  said  account  became  a  steted  aoconitt. 
{SylUibus  bv  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty; L.  R.  Wbbstbr,  Judge. 


>Thi8  section  provides,  inter  oMo,  that  thesev- 
eral  boards  of  county  cmnmissloners  are  author- 
ized and  required  (5)  to  allow  all  socounts  legally 
chargeable  afralnst  such  county  not  otherwise  pro- 
vided for;  (C)  to  have  tbe  care  of  the  count* 
property  and  themanagwieDt  of  the  county  funds. 
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This  iB  an  action  to  recover  the  sum  of 

f  971. IS  on  an  account  stated.  The  defeud- 
aiits  had  Judgment  In  the  court  below, 
and  the  plalntifTs  have  appealed.  The  tee- 
tlmony  tended  to  show  that  plaintiffs 
were  wholesale  merchants,  doing  business 
In  Portland,  Or.,  and  the  defendants  retail 
merchants,  doing  business  as  partners  in 
Jackson  county.  Or.  That  dealings  be- 
tween the  parties  covered  a  period  of  sev- 
en or  elKht  years.  That  dunng  that  time 
the  plalntifTs  furnished  the  defendants  with 
several  statements  of  account.  The  first 
was  dated  J  une  1, 1S8S,  and  showed  a  bal- 
ance of  $2,148.69  in  favor  of  the  plaintiffs; 
tlie  second  was  dated  December  26, 1885. 
and  showed  a  balance  in  faror  of  the 
plaintiffs  of  $3,483.66;  the  third  was  dated 
December  20, 1K86,  and  showed  a  balance  in 
favor  of  the  plaintiffs  for  $8,693.16:  the 
fourth,  dated  December  20,  1887,  and 
showed  a  balance  of  $1,606.01  in  favor  of 
the  plaintins;  the  fifth,  dated  February 
10, 1888,  and  showed  a  balance  of  $971.7S 
in  plaintiffs'  favor.  Statement  No.  2  con- 
tained an  Item  of  interest  of  $420.80;  No. 
8,  an  Item  of  interest  of  $251.74;  No.  4,  an 
item  of  interest  of  $240.60.  At  the  end  of 
eocl)  stateinent  were  tb«  letters  "E.  &  O. 

The  only  objections  which  defendants 
evermadeto  any  of  these  statements  prior 
to  AuKUSt  Zl.iaSS,  are  In  the  following  let- 
ters addressed  by  the  defendants  to  plain- 
tiffs: "Applegate,  Keb'y  7,  1888.  Mess. 
Flpischner,  Mayer  &  Co.,  Portland,  Oregon 
—Gents:  Would  you  kindly  send  us  state- 
ment in  full  of  ail  our  dealings  in  order  to 
malce  a  settlement.  Also  please  explain 
why  your  statements  do  not  show  a 
credit  to  usof  $3.75  error  on  mdse. invoice, 
June  23d,  '83.  Also  why  our  a/c  Is  charged 
with  cash,  Nov.  28,  '88,  ($68.74.)  Our 
booltsshow  no  such  Item.  Respectfully, 
KuBU  &  Bolt.  "  The  corrections  suggest- 
ed in  this  letter  were  promptly  made  by 
the  plaintiffs.  On  the  14th  day  of  Febru- 
ary, 1888,  the  defendants  sent  the  following 
letter  to  plalntlBB  with  a  remlttaoee: 
**  Applegate,  Feb'y  14,  1888.  Mess.  Fletscb- 
ner,  Mayer  &  Co.,  Portland,  Oregon- 
Gents  :  Inclosed  please  find  check  on  First 
National  Bank  for  fifty-eight  and  65-100 
dollars,  which  yon  will  please  credit  Kubli 
&  Bolt.  Oblige,  yours,  respectfully.  Kvbla 
&  Bolt.  "  On  the  27th  day  of  August,  1888, 
the  defendants  sent  the  following  com- 
munication to  the  ploiatltls,  after  being 
again  pressed  to  pay  the  balance  of  the 
account :  **  Applega  te,  August  27,  1888. 
Messrs.  Fleiscbner,  Mayer  &  Co.,  Port- 
land, Oregon— Gents:  Referring  to  you  let- 
ter inclosing  statements  of  a/c  we  would 
say  that,  according  to  our  books  and 
yonr  statranent  we  have  paid  our  a/c  In 
full.  The  balance  ubown  by  yoor  state- 
ments Is  Interest,  and  Interest  upon  inter- 
est. As  your  salesman  sold  as  goods  upon 
our  own  time,  and  as  we  never  agreed  or 
promised  to  pay  any  interest  whatsoever, 
weare  surprised  to  receive  your  statement 
with  requestto  remit.  Respectfully, Kubli 
&  Bolt." 

The  defendant  Bolt  testified  upon  the 
trial.  In  substunce,  as  follows:  "I  am  one 
of  the  defendants  In  tbls  action,  and  we 
commenced  doing  buslneBs  with  Fleiscb- 


ner, Mayer  &  Co.  In  1881.  That  about 

that  time  a  stranger,  claiming  to  be  Mark 
A.  Mayer,  a  son  of  one  of  the  members  of 
the  firm  of  Flelschner,  Mayer  &  Co.,  and 
claiming  to  be  a  partner  of  the  concern, 
wished  to  sell  me  goods.  Was  then  deal- 
ing In  San  Francisco.  Was  In  debt  con- 
siderably then,  and  couldn't  very  well  deal 
with  Flelschner,  Mayer  &  Co.  Mayer  told 
me  that  if  we  dealt  with  them  we  could 
have  all  the  time  we  wanted  to  pay  with- 
out Interest,  and  without  any  dunning 
letters.  Finally  he  offered  me  goods  very 
low,  reasonable,  and  I  bought  a  bill  of 
goods  of  him.  We  continued  business 
right  along.  They  sent  us  accounts  and 
statements  right  along,  a  great  many  ol 
them.  I  never  remember  of  having  made 
any  direct  response  to  them.  Whenever 
we  could  spare  mtmey  we  sent  It  to  them." 
That  he  understood  the  letters  "E.  &  O. 
E. "  to  mean  that  It  gave  either  party 
the  tight  to  correct  any  errors.  (Witness 
here  identified  cercaln  statements,  and 
plaintlNs  admitted  they  were  the  ones 
sent.)  "When  I  received  the  statement  I 
did  not  think  It  necessary  to  reply  partic- 
ularly. When  I  received  the  statement  of 
February  10,  1888, 1  was  on  my  ranch  on 
.  Humbug, sick  In  bed,  about  three-quarters 
of  a  mile  from  ray  former  place  of  business, 
having  gone  out  of  the  mercantile  bnslness 
about  two  months  before. "  Tills  witness 
also  produced  and  submitted  in  evidence 
the  following  letter  from  the  plulntiffs: 
"Portland,  Oregon,  Aug.  Rl,  1888.  Mess. 
Kubli  &  Bolt,  Applegate,  Oregon— Dear 
Sli-s:  We  are  In  receipt  of  yours  of  27th. 
Contents  noted.  We  are  very  much  sur- 
prised. Indeed,  that  yon  sliould  raise  any 
question  as  to  the  balance  due  on  your  ac- 
count, and  especially  that  yon  should  at 
this  late  day  make  any  objection  to  thn 
In  rerest.  It  Is  our  invariable  rule  to  charge 
Interest  on  all  overdue  accounts,  and  in 
doing  so  we  only  get  back  a  portion  of  the 
large  amount  of  Interest  that  we  have  to 
pay  the  banks  in  order  that  we  may  be 
enabled  to  extend  to  yon  and  other  cus- 
tomers the  accommodation  they  require. 
In  your  case  we  have  charged  Interest  aft- 
er six  months'  time  on  all  yourbllls.  which 
Is  certainly  a  long  credit.  When  you  take 
Into  consideration  thefact  that  thelnterest 
charged  covers  a  period  of  seven  (7)  years' 
business,  you  must  admit  that  theamount 
is  not  unreasonable,  and  it  certainly  only 
partially  reimburses  us  for  what  we  have 
paid  out  in  interest  in  order  thatwemight 
accommodate  yon.  We  have  sent  yon 
statements  from  time  to  time,  with  inter- 
est charged  thereon,  and  have  your  ac- 
knowledgment that  vou  have  received  the 
same;  and  at  no  time  In  all  these  yearn 
have  you  ever  made  the  slightest  objection 
to  the  Interest  charged.  We  are  certainly 
entitled  to  thebalauce  due  us  as  per  state- 
ment rendered,  and  must  insist  upon  your 
remitting  in  settlement  of  same;  other- 
wise we  shall  be  compelled. to  seud  the  ac- 
count to  an  attorney  for  collection.  Hop- 
ing to  hear  fro.myou  promptly,  we  remain, 
very  truly,  yours,  Flribchngr,  Mateu  & 
Co. "  The  witness,  after  Introducing  an- 
other letter  from  plaintiffs,  continued: 
"  Since  [the  date  of  last  letter]  I  have  never 
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received  any  other  statemeot  or  letter.  I 
think  mj  partner,  Mr.  Kubll,  did,  juat  be- 
fore this  suit  was  commenced.  I  liave  met 
a  member  ol  the  firm.  It  was  when  Mr. 
Mark  A.  Mayer  eold  ws  the  flrat  bill  of 
goods.  After  that  it  was  trarellnf;  men. 
No  member  of  the  Arm  informed  me  per- 
Bonally  that  they  would  charge  first  inter- 
est, or  change  first  agreement  In  relation 
to  selling  DB  goodB."  On  his  crosa-exam- 
Inatlon.  the  witness'  attention  was  called 
to  each  statement,  and  he  admitted  they 
were  received  by  the  defendants,  and  that 
no  objections  were  made  thereto.  The  fol- 
lowing letter,  written  by  the  defendants  to 
plalutlOs,  waa  identified  by  this  witness 
and  offered  In  evidence  by  plaintiffs:  "Ap- 
plegate,  Oregon,  Mar.  SO,  1886.  Messrs. 
Flelachner,  Mayer  &  Co.,  Portland,  Ore- 
gon—Gentlemen :  Your  communication  of 
tlie  25  Inst.,  asking  for  a  .remittance,  re- 
ceived, and  will  say  that  we  will  dispose 
of  some  cattle  by  April  20th,  when  we  will 
remit  without  fall.  Thanking  you  for 
your  long  patience,  we  are,  yours,  respect- 
fully, KtJBU  &  Bolt." 

The  court  among  others  gave  the  Jury 
the  following  instructions:  "(4)  What  Is 
such  reasonable  time  Ib.  in  this  case,  a 
question  for  the  jury.  It  is  for  you  to 
Bay,  gentlemen.  In  determining  that  ques- 
tion, yon  mast  take  into  consideration  all 
of  the  drcumstances  surrounding  the 
transaction.  Among  other  things,  the 
distance  between  Portland,  the  place 
where  the  plaintiffs  reside,  and  Applegate 
post-offlce,  or  Applegate,  the  ploce  wiiere 
the  defendants  reside,  or  where  the  firm, 
— T  don't  know  particularly  where  the  de- 
fendants reside;  but  where  the  firm  Kubll 
&  Bolt  did  business  at  that  time.  You 
will  also  take  Into  consideration  the  mall 
connections  between  those  two  places, 
namely,  Portland  and  Applegate,— the 
facilities  they  had  of  communicating  by 
mail  to  each  other.  You  will  also  take  in- 
to consideration  the  previous  trausac- 
tlonB,  business  relations,  and  the  course 
of  dealing  between  the  parties,  the  circum- 
stances under  which  their  account  was 
received  by  the  defendants,  and  all  of  the 
circumstances  connected  with  and  sur- 
rounding the  whole  transaction ;  and 
from  all  these  you  are  to  say,  gentlemen 
of  the  jury,  whether  any  objection  was 
made  to  the  account  by  Kubli  &  Bolt 
within  a  reasonable  time  after  it  bad 
been  received  by  them."  "(10)  Now,  a 
stated  account  must  be  an  account  that 
exhibits  the  Items  which  constitute  such 
an  account.  For  one  person  to  make  a 
stated  account  against  another  he  must 
show  the  items  of  the  account,— items 
which  makeup  tlie  account.  (11)  If,  how- 
ever.  gentlemen  of  the  jury,  you  are  satis- 
fled  from  the  evidence  in  thlB  case  that  the 
account  sent  by  the  plaintiffs  in  this  case 
to  the  deTendants,  and  which,  it  is  claimed 
here,  ripened  into  an  account  stated  by 
the  failure  of  the  defendants  to  object,  if 
you  are  satisfied  the  account  did  not  con- 
tain the  items  of  the  account, — the  items 
whleb  make  op  the  balance,— still  if  you 
are  satisfied  from  the  whole  evidence  In 
the  case  that  that  account  made  contains 
the  items  ol  account,— the  items  which 


made  up  the  balance, — still.  If  you  are  sat- 
isfied from  the  whole  evidence  in  the  case 
that  that  account  made  such  rderence  ei- 
ther by  direct  terms  or  by  reason  of  the 
course  of  business  between  the  parties, — 
made  reference  to  other  statements  of  ac- 
count then  in  possession  of  the  defend- 
ants,—which  statements  of  account  did 
show  all  ol  the  Items,  that  will  be  suffi- 
cient, so  far  as  the  character  of  the  ac- 
count Is  concerned ;  so  far,  in  other  words, 
as  showing  the  items  of  ttie  account.  An 
account  which  simply  shows  a  balance, 
without  setting  out  the  items  from  which 
balance  arose,  is  not  a  statement  of  ac* 
count.  Aa  I  have  said  to  you,  that  does 
not  constitute  a  statement  of  account; 
but  a  statement  of  account  must  show 
the  items  of  account."  These  instruc- 
tions were  severally  excepted  to  liy  the 
plaintiffs.  The  plaintiff  asked  the  court 
to  give  the  following  instructions:  "(1) 
And  if  the  debtor  fails  for  sereral  posts, 
when  the  dealings  are  between  partie« 
living  in  the  same  state,  to  object  to  said 
statement,  he  is  presumed  to  have  assent- 
ed thereto.  (2)  What  Is  a  reasonable 
time  in  such  cases  where  the  facts  are  clear 
is  always  a  question  exclusively  for  the 
court.  (3)  It  is  alleged  by  plaintiffs  that 
on  the  10th  day  of  February,  188S,  they 
rendered  and  presented  their  account  to 
the  defendants,  showing  the  amount  due 
them  thereon,  which  was  assented  toby 
defendants  as  being  correct,  which  allega- 
tion is  denied  by  the  answer  of  the  defend- 
ants; and  this  is  the  only  issue  of  fact  to 
be  tried  and  determined  by  the  jury.  (4) 
If  you  find  that  plaintiffs  rendered  and 
delivered,  either  in  person  or  by  mail,  a 
statranent  of  their  aecount  to  defendants, 
on  or  about  the  10th  day  of  February, 
1888,  and  that  defendants  received  the 
same,  and  niudc  no  objections  thereto  un- 
til August  29, 3888,  the  account  became  a 
stated  account,  and  yuu  will  find  a  verdict 
for  the  plaintiffs  and  against  the  defend- 
ants in  the  amount  asked  for  in  the  com- 
plaint, less  the  sum  of  9oS.64,  which  plain- 
tiffs admit  as  having  received  on  said  ac- 
count sued  on.  (5)  In  this  case  it  is  ad- 
mitted that  on  February  10,  1S8S,  the 
piaiutiffs  sent  their  statement  to  defend- 
ants, showing  the  balance  claimed  by 
them  from  defendants;  and  that  the  de- 
fendants received  It  in  due  course  of  mail, 
and  within  a  very  few  davs  after  it  was 
written.  That  Auifust  29,  1888.  was  the 
first  time  they  objected  thereto.  That 
there  is,  and  was  in  the  year  1888,  daily 
mail  connection  between  Jacksonville  and 
Portland ;  and  that  there  was  in  18J*8  mall 
connection  twice  a  week  between  Jack- 
sonville and  Applegate,  distant  therefrom 
about  thirteen  miles.  The  court  therefore 
charges  you,  under  the  circumstances  in 
this  case,  that  the  account  rendered  be- 
came a  stated  account,  and  nnder  the 
pleadings  in  this  case  you  muet  find  for 
tlie  plaintiffs  and  against  the  defendants 
in  the  amount  claimed  in  the  complaint, 
less  the  sum  of  9^-04,  admitted  to  have 
been  paid  on  said  account."  The  court 
refused  to  give  either  of  these  Instruc- 
tions, to  which  several  rulings  of  the 
court  the  plaintUfs  duly  except^. 
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Cox,  Te»l  *  MiDor  and  P.  P.  Priia,  for 
appellantB.  H.  K.  Haaoa,  J.  U.  Nell,  and 
B.  B.  WataoBj  for  respondents. 

Strahan,  C.  J.,  (after  stating  tbe  facta 
aa  above.)  1.  We  bave  lately  considered 
what  cunatitnted  a  stated  account  in  two 
cases,  and  a  reference  to  them  seems  to  be 
all  tbat  l0  necessary  at  this  time.  In 
Holmes  v.  Page,  (Or.)  23  Pac.  Rep.  961,  we 
held  tbat  an  account  stated  is  an  account 
wbtch  bas  been  rendered  by  tbe  creditor, 
and  bas.been  assented  to  by  the  debtor 
as  correct,  either  espressly  or  by  implica- 
tion ot  law  from  failure  to  object;  and 
tbat  the  action  was  not  founded  upon  the 
Items  of  the  account,  but  on  tbe  defend- 
ants'consent  to  the  balance  stated.  And 
Truman  v.  Owens.  17  Or.  523.  21  Pac.  Rep. 
(J65,  is  to  tbe  same  effect.  Under  tbe  Issues 
in  tbis  cane  tbe  only  question  to  be  tried 
was  whether  or  nut  tbe  account  between 
tbe  plaintiffs  and  defendants  became  a 
stated  account.  This  qaestlon  was  con- 
cisely stated  In  appellants' fourth  and  Afth 
instructions,  refused  by  tbe  court.  If  the 
plaintiffs  delivered  an  account  to  tbe  de- 
fendants, ^ther  personally  or  by  mail,  it 
would  become  a  stated  account  11  not 
objected  to  wltblna  reasonable  time;  and 
in  an  action  on  such  account  it  cannot  be 
oiiened  only  lor  fraud,  error,  or  mistakes, 
and  tbe  answer  In  such  action  must  set 
forth  fully  the  fraud,  error,  or  mistake  re- 
lied upon.  KronenberKer  v.  Blni.  56  Mo. 
121 :  Terry  v.  Hkkles,  la  Cal.4::7;  Young  v. 
Hill,  67  N.  Y.  162. 

2.  But  is  was  BUKxested  that  an  account 
rendered,  which  had  at  the  bottom  there- 
of the  usual  Initials,  "E.  &  O.  E.,"  (errors 
and  omissions  excepted,)  could  not  become 
a  stated  account;  tbat  Is,  it  would  remain 
open  and  unsettled,  so  tbat  either  party 
would  be  at  liberty  to  contest  any  Item 
thereof,  though,  11  these  words  had  been 
omitted,  tbe  account  would  hare  become 
a  stated  account.  But  this  does  not  seem 
to  be  the  effect  ot  those  words.  An  ac- 
count rendered  containing  them  will  be- 
come  a  stated  account  if  not  objected  to 
witbin  a  reasonable  time,  with  like  effect 
as  if  tbey  hud  been  omitted.  Branger  v. 
Cberaller.  9  Cal.  358;  Young  r.Hlll,  supra. 
By  tbe  tenth  and  eleventh  instructions 
the  court  charged  that  an  account.,  before 
It  can  become  a  stated  account,  must  con- 
tain the  items.  If  by  this  was  meant  each 
item  of  merchaodise  or  cash  that  consti- 
tuted the  debit  and  credit  side  of  the  ac- 
count, we  think  the  court  was  In  error. 
Tbe  evidence  showed  tbat  accounts  bad 
been  rendered  from  time  to  time  by  the 
plaintiffs.  These  were  In  accordance  with 
the  course  of  dealing  between  the  parties; 
and,  though  all  accounts  rendered  after 
the  first  would  begin  with  the  balance 
claimed  to  be  duo  on  the  former  account- 
ing, still  that  fact  would  not  prevent  their 
becoming  a  stated  account.  Dows  v. 
Durfee,  lU  Barb.  213.  luHtructioii  4,  given 
by  tbe  court,  and  those  on  the  same  sub- 
ject, requested  by  the  plaintiffs  and  refused, 
may  be  considered  together.  Tbey  relate 
to  what  is  a  reasonable  time  within  which 
a  party  must  object  after  an  account  is 
delivered  to  him  so  as  to  prevent  tbe  same 
becoming  a  stated  account,  and  whether 
v.25p.no.  16—69 


that  was  a  question  of  fact  for  tbe  Jury 
In  this  particular  rase,  or  one  of  law  for 
the  court.  Qenerally,  what  is  a  reasona- 
ble time  when  the  facts  are  undisputed  is 
aguestiou  of  lawfor  thecourt.  Of  course. 
If  It  were  In  controversy  at  wbat  time  the 
account  was  rendered,  or  at  what  time 
objections  were  made,  these  would  be 
questions  of  fact  for  a  Jury;  but  In  every 
ease,  as  soon  as  the  date  is  fixed,  the  ques- 
tion becomes  one  of  law,  whether  or  not 
such  time  was  reasonable.  Oil  Co.  v.  Van 
Etten.  107  U.  S.  325.1  Sup.  Ct.  Rep.  178; 
Wiggins  v.Burkbam.lO  Wall.  120;  Talcott 
v.  Chew.  27  Fed.  Rep.  273;  Powell  v.  Rail, 
road  Co. ,65  Mo. 658;  Lock wdod  v. Thome, 
11  N.  Y.  170.  Tbe  first  Instruction  asked 
by  the  plaintiffs  eunnclated  a  correct  prin- 
ciple ot  law,  and  It  is  difficult  to  under- 
stand upon  wbatground  tborourt  refused 
to  give  It.  The  earlier  rule  in  the  law  up- 
on tbe  subject  of  account  stated  was  tbat 
It  was  applicable  to  merchants  only,  (22 
Cent.  Law  ^.  76;)  but  this  is  not  tbe  rule 
at  present.  Tbe  needs  of  modern  business 
have  so  enlarged  it  that  it  may  be  proper- 
ly applied  to  all  classes  of  buKlness  men. 
Shepard  v.  Bank,  15  Mo.  143;  White  v. 
Campbell,  25  Mich.  4G3.  But  within  any 
rule  we  are  able  to  find  in  tbe  books  the 
Instruction  asked  was  right,  and  should 
have  been  given.  This  transaction  was 
between  merchants.  The  account,  was 
rendered  nearly  six  months  before  any  ob- 
jections were  heard  on  tbe  subject.  Tbe 
defendants  made  a  remittance  to  be  ap- 
plied on  account  after  Us  rendition,  with- 
out suggesting  any  objections  to  tbe  ac- 
count. Under  these  facta  the  assent  of 
tbe  defendants  to  the  account  as  rendered 
must  be  presumed,  and  it  was  the  duty  of 
tbe  court  to  inform  the  jury  that  such  was 
the  law.  1  Story.  Eq.  Jur.  §  526;  Wiggins 
V.  Burkham,  supra;  Philips  v.  Belden.  2 
Edw.  Cb.  1;  Freas  v.  Trultt.  2  Colo.  489. 
Having  reached  the  conclusion  that  the 
plaintiffs'  theory  of  this  case,  as  presented 
by  the  bill  of  exceptions,  was  correct,  we 
are  relieved  from  any  further  examination 
of  the  defendants'  views,  as  they  are  di- 
ametrically opposed  to  the  plalutltfs*. 
Thp  court  erred  In  giving  said  Instructions 
4,  10,  and  11,  and  in  falling  to  give  those 
asked  by  the  plaintiffs.  Let  the  Judgment 
he  reversed,  and  the  cause  remanded  to 
the  court  below  for  a  new  trial. 


Slater  v.  Haas. 
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(Supreme  Court  of  Colorado.    Feb.  IS,  1891.) 
MmtNO  Fabtn'ersbip— Hbtirikq  Fartkbk. 
Where  several  tenants  in  conamon  of  a 
mine  emplo;  a  manager  to  work  and  extract  the 
ores  therefrom  and  account  to  the  owners  for  the 

SroceedB,  thus  forming  a  mining  copai'tnership, 
lough  not  for  a  fixed  or  definite  period,  one  of 
the  owners  may  -withdravr  from  such  enterprise 
without  dlssomng  such  copartnership  as  to  the 
other  tenants;  andif  the  others  continue  thereafter, 
to  work  the  mine  the  withdrawing  party  may  main- 
tain an  action  in  his  own  name  for  his  snare  of 
the  proceeds  thus  ooming  Into  the  hands  of  tlie 
manager,  without  making  his  co-tenants  parties 
to  the  action. 
(jSyllalma  by  the  Court.) 
Appual  from  Lake  county  court. 
This  was  an  action  originally  brought 
by  Haas,  as  plaintiff,  against  Slater,  In  a 
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Justice's  court,  to  recover  a  small  money 
judgment.    On  appeal  in  the  county  court 
plaintiff  recovered  judf^ment  forfll2.  Tbn 
defendant.  Slater,  appeals  to  this  court. 
S.  J.  Hanna,  for  appellant. 

Pkb  CnitiAM.  The  assljcnments  of  error 
are  confined  to  tbe  ovcrroling  of  defend- 
ant's motion  for  nonsuit  and  to  the  ren- 
dering of  final  judgment  In  favor  of  plain- 
tiff. The  trial  in  the  county  court  was 
without  a  Jury,  and  the  only  objections 
or  exceptions  appearing .  in  the  record  are 
astollowB:  At  the  close  of  plaintiff's  evi- 
dence "the  defendant's  connsel  moved  the 
conrt  for  a  nonsuit,  on  the  ground  that 
plaintiff  had  failed  to  prove  a  good  cause 
of  action,  which  motion  the  court  over- 
ruled." The  defendant  excepted  to  the 
ruling,  and  also  excepted  to  the  finding 
and  decision  of  the  court  against  him  at 
tbe  close  of  tbe  trial,  but  did  not  state  tbe 
grounds  of  bis  objection.  There  being  no 
written  pleadings,  (Thome  v.  Ornauer,  8 
Colo.  353,  8  Pac.  Rep.  568,)  tbe  questions 
to  be  determined  on  this  appeal  must  be 
gathered  from  the  evidence.  The  evidence 
shows  that  plaintiff  and  several  other  per- 
sons, some  of  them  uon-resUlents,  were 
tenants  in  common  of  a  certain  mine  In 
Lake  county,  plaintiff's  Interest  being  ooe- 
eightb.  These  co-tenants  employed  Slater 
to  work  the  mine,  extract  and  sell  the 
ores,  and  account  to  the  owners  for  the 
proceeds.  By  this  arrangement  it  Is  as- 
sumed by  counsel  forappellant  that  plain- 
tiff and  his  co-owners  entered  Into  a  co- 
partnership, thus  constituting  a  relation- 
ship different  from  that  existing  between 
tbem  as  tenants  in  common;  and.  hence, 
that  plaintiff  cannot  maintain  this  action 
In  his  own  name  for  his  share  of  the  pro- 
ceeds of  the  mine  in  tbe  hands  of  defend- 
ant arising  out  of  such  employment, 
'i'bere  is  no  evidence  of  an  express  contract 
of  copartnership  having  been  agreed  to 
between  the  severalownersforany  fixed  or 
definite  period  or  at  all.  Nevertheless,  the 
existence  of  a  mining  partnership  with  its 
peculiar  limitations  and  conditions  may 
perhaps  be  interred  from  the  acts  of  the 
parties  and  the  circumstances  appearing 
inevidence.  Manville  v. Parks,  7  Colo. 128. 
2  Pac.  Rep.  212;  Charles  v.  Eshleman,  6 
Colo.  111.  During  the  progress  of  the 
work  a  controversy  arose  between  the 
plaintiff.  HaoB,  and  The  defendant,  8later, 
as  to  the  rate  of  wages  per  month  the 
latter  was  to  receive  under  his  contract  of 
hiring;  and  finally  plaintiff  undertook  by 
written  notice  to  defendant  to  terminate 
defendant's  employment  so  tar  as  plain- 
tiff's Interest  In  the  mine  was  concerned. 
In  snch  notice  plaintiff  declared  that  after 
a  certain  date.so  tar  as  his  (plaintiff's)  in- 
terest was  concerned,  he  would  dispense 
with  defendant'^  services,  and  would  in 
no  way  be  responsible  for  any  debts  that 
might  be  contracted  in  connection  with 
said  mine  without  his  personal  consent. 
This  notice  was  received  by  defendant, 
and  the  substance  thereof  waa  promptly 
communicated  by  him  In  writing  to  the 
other  owners.  In  such  communication 
defendant.  Slater,  declared  that  so  long  as 
the  other  owners  chose  to  retain  him  in 
their  employ  it  would  not  Increase  th^r 


expenses  at  all,  but  would  only  decrease 
bis  salary  V2%  per  cent., — that  is,  one- 
eighth  ;  and  that  he  was  ready  to  relieve 
plaintiff,  Haas,  of  the  bui-den  of  his  salary. 
It  does  not  appear  that  tbe  other  owners 
made  any  objection  to  this  new  arrange- 
ment. In  addition  to  giving  defendant 
notice  of  his  withdrawal  from  tbe  enter- 
prise of  working  the  mine,  plaintiff  also 
posted  a  written  notice  at  the  shaft- 
house,  giving  similar  notice  to  all  persons 
employed  by  or  dealing  with  Slater  In 
working  the  mine.  "The  acceptance  of 
plaintiff's  notice  by  de<endaut,  and  bis  ex- 
press assent  to  Its  terms,  tbe  communica- 
tlcm  thereof  to  the  other  owners,  and 
their  acquiescence  therein,  together  with 
his  posted  notice  to  all  other  persons  in- 
terested, justify  the  conclusion  thattbere 
was  a  withdrawal  by  plaintiff  from  an.v 
mining  copartnei'shlp  which  may  hare 
theretofore  existed  between  tbe  several 
co-tenants.  The  other  owners,  as  well  oa 
plaintiff  and  defendant,  having  notice  of 
the  new  arrangement,  tlie  conrt  was  war- 
ranted In  finding  that  there  was  a  com- 
plete termination  by  mutual  consent  uf 
plaintiff's  liability  to  defendant  under  tiie 
original  contract  of  eniploj'ment,  and 
that  by  this  means  plaintiff's  interest  In 
the  proceeds  of  the  mining  property  waa 
entirely  severed  from  that  of  his  co-ten- 
ants. The  defendant  continued  workinja; 
the  mine  and  extracting  ores  therefrom 
tor  several  months  after  tbe  withdrawal 
of  plaintiff  as  aforesaid.  The  evidence 
was  somewhat  conflicting  as  to  the  rate 
of  monthly  wages  tbe  defendant  was  en- 
titled to  receive:  but  It  Is  clear  that  de- 
fendant at  the  close  of  bis  employment  re- 
served out  of  the  proceeds  of  the  mine  his 
monthly  wages  at  tbe  full  rate  and  for 
the  full  time  as  originally  claimed  by  him- 
self, dlsregardinK  altogether  the  abroga- 
tion of  the  original  contract  resulting 
from  plaintiff's  written  notice,  bis  own  re- 
sponse, and  the  acqnlescence  of  tbe  other 
owners.  Though  not  specifically  so  stat- 
ed. It  Is  obvious  that  the  finding  and  Judg* 
ment  of  the  court  were  based  upon  the 
amount  of  plaintiff's  interest  In  the  sur- 
plus proceeds  of  the  mine  In  the  hands  of 
defendant,  according  to  the  theory  that 
plaintiff's  liability  under  tbe  original  con- 
tract had  been  terminated,  and  his  Inter- 
est In  the  proceeds  of  the  mine  severed 
from  that  of  his  co-tenants.  The  findings 
of  tact  by  tbe  trial  court  upon  theconfllct- 
ing  evidence  cannot  properly  be  disturbed. 
Plaintiff's  share  In  the  proceeds  of  the 
mine  having  been  entirely  severed  from 
that  of  bis  co-tenants,  there  appears  to 
be  no  legal  obstacle  to  his  recovery  of  the 
same  In  this  aztiou.  Thejadgmrat  of  the 
county  conrt  Is  accordingly  affirmed. 


Ofi  Colo,  sm 
Hbyer  t.  Bropht  et  at 
{Supreme  C&art  of  Colorado.  Teb.  IS,  1891.) 
Affkal— JuKiaDicnoHAj.  Amount — Intbbvbktios. 

In  replevin,  where  a  plea  ot  InterventiOD 
was  filed  by  a  third  p^wn,  there  was  a  general 
verdict  and  judgment  in  favor  of  plaintiff  with- 
out any  mention  of  the  plea  of  intervention.  Held 
that,  appeals  being  alfowa1»le  only  when  a  judg;- 
ment  "shall  amount,  exclusive  of  costs,  to  the 
Bom  of  <100,  or  relate  to  a  franchise  or  fireeliold,  * 
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(Code  Civil  Froc.  Colo,  f  S8S,)  and  Interronor's 
liability  for  costs  beio^  less  than  that  sum  even 
if  the  Judgment  be  treated  as  a  dismissal  of  the 
laterventiOD,  an  appeal  by  interrenor  would  not 
lie. 

Appeal  frora  dietrictcourt,  Fhtllipecoun- 
ty. 

,  Smith  &  At untziiif^,toT  appellant. 

Helu.  C.  J.  Appellee  White  iDstltuted 
a  sutt  la  replevin  in  the  coanty  court 
ajtrainBt  appellee  Brophy  to  recover  tbe 
poBsesBioD  of  certain  deecrlbed  antmalB. 
Bropliy,  who  is  White's  Dephew,  Jeft  the 
country  without  anHwering the  complaint, 
and  d^taalt  was  entered  against  him.  Ap- 
pellant filed  his  plea  of  Intervention  under 
the  statute,  asserting  bis  right  to  Immedi- 
ate puasesslon  of  the  property  by  virtue 
of  a  chattel  mortgage  from  Brophy  duly 
executed  and  recorded.  To  this  plea  of  in- 
tervention an  answer  was  filed  by  White, 
tind  a  replication  to  the  answer  loUuwed. 
Under  these  pleadings,  the  controversy  lit- 
igated related  to  Bropby'it  ownership  of 
tbe  chattels  and  right  tu  give  the  mort- 
gage in  (luesttou.  The  cause  retiched  the 
district  court  by  appeal,  and  was.  ther« 
tried  de  novo.  A  general  verdict  was  re- 
ported by  the  jury  in  favor  of  plaintiff  for 
a  return  of  the  property,  or  If  such  return 
were  not  made,  then  for  the  value  thereof. 
A  genera!  Judgment  baaed  upon  this  ver- 
dict, and  corresponding  therewith,  was 
entered  by  the  court.  No  mention  is  made 
of  the  plea  of  intervention,  noris  there  any 
order  or  Judgment  expreesly  disposing  of 
tbe  Issues  thus  frametl.  The  sHHumption 
by  intervenor  that  he  is  liable  under  the 
judgment  lor  a  return  of  the  property  or 
the  value  thereof.  Is  manifestly  erroneous. 
The  record  shows  that  upon  failure  of  de- 
fendant In  the  original  suit  to  give  a 
forthcoming  bond,  the  property  was  by 
the  sheriff  delivered  to  plaintift  in  pursu- 
ance of  law.  Intervenor  never  obtained 
the  possession,  and  therefore  could  not 
have  been  liable  for  a  return,  or  for  the 
value  In  case  a  return  were  not  made. 
The  Judgment  simply  determines  the  right 
of  property  as  between  White  andBrophy, 
plaintiff  and  defendant  in  tbe  original 
suit;  it  Imposes  no  liability  upon  Inter- 
venor. 

The  court  Is, In  cases  like  the  one  at  bar, 
required  by  statute  to  "determine  upon 
tbeinterventfun."  Code  Clyil  Proc.  §  24. 
Tbe  trial  of  the  Intervention  Issues  may 
take  place  in  connection  with  the  trial  of 
the  principal  case,  but  the  court  should  ei- 
ther In  the  final  replevin  Judgment,  or  by 
order  or  Judgment  prior  thereto, expressly 
decide  the  Intervention  controversy;  and, 
if  tbe  resnlt  be  adverse  to  intervenor,  the 
costs  of  the  Intervention  must  be  ad- 
judged against  him.  Id.;  Pom.  Rem.  & 
Rem.  Bights,  §  430.  We  need  not  now  con- 
sider whether  a  Judgment  In  the  replevin 
suit  finding  the  right  of  possession  In  fa- 
vor of  the  original  plaintiff  or  defendant 
can,  under  any  circumstances,  be  regarded 
as  e(|ulvalent  to  a  dismissal  of  the  plea  of 
Intervention.  For,  in  any  event,  the  pres- 
ent appeal  must  fall.  If  there  Is  no  final 
order  or  judgment  against  Intervenor,  ob- 
viously there  Is  nothing  for  him  to  review 
under  tbe  statute*  either  by  appeal  or 


by  writ  of  error.  Owen  v.  Going,  7  Colo. 
65, 1  Pac.  Bep.  229;  Alvord  v.  McUaughey, 
6  Colo.  244.  While  if  the  judgment  before 
ns  be  treated  as  In  legal  effect  a  dismissal 
of  the  plea  of  Intervention,  the  liability  of 
Intervenor  thereunder  is  less  than  $100, ex- 
clusive of  costs,  and,  no  franchise  or  free- 
hold being  Involved,  an  appeal  does  not 
lie.  Code  Civil  Proc.  §  388.  The  appeal  is 
dismissed. 


OS  Colo.  592) 

So.xs  OF  America  Bldo.  &  Invest.  Abs'n 
V.  City  op  Uicn-ver. 
(Supreme  Court  of  Colorado.  Feb.  30, 1891.) 
Appeals — Jurisdiotiosal  Ahoditt. 
Appeals  to  this  coart  are  allowable  only 
when  the  Judgment  "shall  amount,  exclusive  of 
costs,  to  the  sum  of  one  hundred  dollars,  or  re- 
late to  a  franohlse  or  freehold. "  Want  of  Juris- 
diction to  entertain  an  appeal  cannot  be  walrad 
or  cured  by  cooseut  of  parties. 
iSylkU)iL8  by  the  Court.) 

Appeal  from  district  court,  Arapahoe 
county. 

R.  H.  Gllmo're,  for  appellant.  John  F. 
Sbafrotby  for  appellee. 

Per  Curiam.  By  the  record  In  this  case 
it  appears  that  the  action  wascommenced 
in  the  district  court  in  October,  18S7,  by 
the  filing  of  the  complaint  and  summons. 
In  November  and  December  of  the  same 
year  the  demurrer  to  the  amended  com- 
plaint was  sustained,  and  plaintiff  elect- 
ing to  abide  by  Its  complaint,  the  action 
was  dismissed.  Plaintiff  now  seeks  to  re- 
view such  judgment  of  dismissal  by  ap- 
peal to  this  court.  By  the  act  of  April  23, 
1885,  api>eals  might  be  taken  In  cases  like 
this.  But  since  August  1, 1SS7,  appeals  to 
this  court  are  allowable  only  when  the 
judgment  ''shall  amount,  exclusive  of 
costs,  to  the  sum  of  one  hundred  dollars, 
or  relate  toafranchise  or  freehold."  Code, 
§  3KK.  Hence,  this  court  is  without  juris- 
diction to  entertain  this  appeal.  This  has 
been  repeatedly  decided  even  In  cases 
where  the  defendant  has  joined  In  error. 
The  infirmity  of  the  present  proceeding  in 
this  court,  being  jurisdictional,  cannot  be 
waived  or  cured  by  consent  of  parties. 
The  appeal  is  accordingly  disniissed.  See 
Crane  v.  Farmer,  14  Colo.  294,  23  Pac.  R3p. 
45f),  and  cases  there  cited;  also,  M*>yer  v. 
Brophy,  ante,  1090,  (decided  at  the  present 
term  of  this  court.)   Appeal  dismissed. 


C3  IdaJio  [Haab.]  1) 

Tootle  et  &l.  v.  French  et  al, 
{Supreme  Court  of  Idaho.   Feb.  Term,  1891.) 
Kecobd  on  Affbal — Sekvice  of  Notice. 
1.  The  record  of  a  case  on  appeal  must  affirm- 
atively show  that  the  notice  of  appeal  was  filed 
with  the  clerk  below,  and  served  upcxi  the  ad- 
verse party  or  his  attorney,  within  me  time  re- 
quired^^  the  statute. 

2.  Without  those  requirements  of  the  sbitate 
are  complied  with,  this  court  has  no  Jurisdiction. 

S.  OblcctioQs  for  want  of  Jurisdiction  miqr  be 
made  at  any  time. 
{SyUabua  by  the  Court) 

Appeal  from   district   court,  Altaraa 

county. 

Brnuer  &  Parsons,  for  appellants.  Tex- 
us  Angel,  for  respondents. 
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UoBGAM.  J.  This  appeal  la  takm  from 
the  JudKment  and  from  the  order  orerrul- 
tag  the  motion  for  a  new  trial.  The  re- 
spondents ask  the  court  todleraiss  the  ap- 
peal for  the  reason  that  the  record  does 
not  show  that  there  has  ever  been  a  no- 
tice of  appeal  filed  In  this  case.  Tbe  con- 
stitntlon  Klves  this  coart  Jurisdiction  to 
review  upon  appeal  any  decision  of  the 
district  court,  etc.  Section  9,  art.  5,  Const. 
The  statute  points  out  the  method  by 
which  an  appeal  to  the  supreme  court  ia 
taken,  as  follows:  "An  appeal  Is  taken 
by  fltlng  with  the  clerk  of  tbe  court  in 
which  the  Judgment  or  order  appealed 
from  la  entered  a  notice  statingthe  appeal 
from  the  same,  or  some  specific  part  there- 
of, and  serving  a  similar  notice  on  the  ad- 
verse party,  or  his  attorney."  Section 
4808,  Rev.  St.  Idaho.  The  record  mutit 
aftlrmatively  show  that  the  notice  of  ap- 
peal was  filed  with  the  clerk  below,  and 
served  upon  the  adverse  party,  or  hie  at- 
torney, within  the  time  required  by  stat- 
ute. Franklin  v.  Reiner,  8  Cnl.  340 ;  Whip- 
ley  r.  Mills.  9  Cal.  641 ;  Hayne,  New  Trials 
A;  App.  §  210,  and  other  authorities  there 
cited :  Brewing  Co.  v.  Glllman,  (Idaho,)  10 
Pac.  Rep.  S2.  Judgment  in  this  cause  was 
rendered  In  the  district  court  on  May  31, 
I8»f9,  and  placed  on  file  June  1. 1889.  Order 
overruling  motion  for  new  trial  was  filed 
January  8, 1890.  Notice  of  appeal  from  said 
order  and  from  the  Judgment  was  served 
on  counsel  for  respondentR  March  10, 1890. 
This  service  was  uot  within  the  60  days 
given  by  the  statute  within  which  an  ap- 

f>eal  may  be  taken  from  an  order  overrui- 
Dg  a  motion  for  a  new  trial.  The  record 
does  not  show  that  the  notice  of  appeal 
was  ever  filed  with  the  clerk.  That  which 
ia  required  by  the  statute  cannot  be  dis- 
pensed with  by  the  court.  Failure  of  serv- 
ice of  noticeot  appeal  within  the  60  days  is 
fatal  to  the  appeal  from  the  order  over- 
ruling the  motion  tor  a  new  trial.  Failure 
to  Hie  the  notice  with  the  clerk  of  thecourt 
below  Is  fatal  to  both  appeals.  Without 
theHc  requlremcnta  of  the  statute  are  com- 
plied with,  this  court  has  no  Jurisdiction. 
ObjfMitlon  for  want  of  Jurisdiction  may  be 
made  at  any  time.  Both  appeals  are  dia- 
missed. 

Huston,  J.,  coneurrins. 

Sullivan,  J.,  having  l>een  of  counsel  In 
tbe  court  below,  took  no  part  In  the 
bearing  of  this  cause. 


(2  Idaho  [Hasb.]  3) 
GlLEEBT 


r.  MooDT.  Aadltor. 


(Supreme  Court  €f  Idaho.  Feb.  Term,  1801<) 

Court  IUpobtbks— Compbksation— Constitd- 
Tiosii  Law— Mandamus. 

1.  Steoograjphio  reporters,  appolDted  by  dis- 
trict Judges  under  an  act  Of  the  fifteenth  legis- 
laUvo  assembly,  are  entitled  to  the  compensatioa 
fixed  bv  said  act. 

8.  Said  act  is  not  repugnaDt  to  the  constitu- 
tion. 

8.  Said  act  creates  the  ofllce  of  court  reporter 
and  malr/s  the  appropriation  for  the  payment  of 
bis  salnry. 

4.  Mardamuff  wilt  issue  to  compel  the  state 
auditor  to  issue  a  warrant  for  tbe  payment  of  the 
oourt  reporter's  salary  aa  required  by  said  act. 


6.  Tbe  act  ai  the  first  legislative  assembly  ot 
the  state  of  Idalio,  ameadios  tbaAevlaed  Statatas 
of  Idaho  territory,  and  theFlfteeiitbSeasiiuiLaw^ 
obauglng  the  word  "territory"  to  "statb"  and 
** comptroller**  to  "auditor, "la  not  Inaomfllctwitk 
the  constitution. 
(Syllabua  by  StUUmn,  C,  X) 

Appltcatlon  for  a  writ  of  mandator 
Cahal&n  A  Bud^per.for  plaintiff.  Qeorgm 
B.  Roberts,  Atty.  Oen.,  for  delendant. 

SuLLiTAN.  C.  J.  The  plaintiff,  Jnatin 
Gilbert,  applied  to  this  court  fur  a  writ  of 
mandate  to  compel  tbe  defoidant,  Uod. 
Sllaa  w.  Moody,  auditor  of  tbe  state  of 
Idaho,  to  issue  his  warrant  in  favor  of  the 
plaintiff,  In  payment  for  certain  services 
clalmeil  to  have  been  performed  by  said 
plaintiff  as  stenographic  court  reporter. 
The  materialfacta  setforth  Insaid applica- 
tion are  substaDtlally  as  follows:  On  tbe 
Sd  day  of  April,  1889.  tbe  plaintlD  was  duly 
appointed  stent^rapnle  coart  reporter  of 
tbe  second  Judicial  district  of  Idaho  terri- 
tory, by  Chief  Justice  WiBR. sitting  asadis- 
trict  jndge  of  said  Judicial  district.  That 
said  plaintiff  entered  upon  and  performed 
the  duties  of  said  office,  and  performed  th« 
same  under  aald  appointment,  to  and  in- 
cludlnjp  tbe.2d  day  of  November.  1890,  for 
which  aervlces  he  received  tbe  compensa- 
tion provided  bylaw.  Tbatfrom  and  after 
said  2d  day  of  November.  1890.  to  the  18th 
day  of  Noveniber,1890,becontlnued  to  per- 
form tbe  duties  of  said  office  under  and  by 
virtue  of  said  appointment  made  as  afore- 
Buld.   That  on  the  18tb  day  of  November. 

1890,  tbe  plaintiff  was  duly  appointed 
stenoRrapbic  reporter  of  the  third  Judicial 
distribt  of  the  state  of  Idaho  by  the  Hon. 
E.  Nugent,  Judjee  of  said  third  district. 
That  on  snld  18th  day  of  November  be  en- 
tered upon  his  duties  as  s'uchstraograpblc 
reporter  under  said  appointment,  and 
continued  to  perform  the  duties  of  sucb 
position  up  to  tbe  close  of  the  lltfa  day  of 
January,  1891,  and  stlU  continues  to  per- 
form said  duties  under  said  last  appoint- 
ment.  That  on  the  9th  day  of  January, 

1891.  the  plaintiff  presented  hfs  claim 
against  the  state  of  Idaho,  for  bis  services 
as  official  reporter,  from  the  8d  day  of  I^o- 
vember.  189U,  to  the  llth  day  of  January, 
1891 ;  both  mentioned  days  included, 
amonntlnx  in  all  to  the  aum  of  $374.98. 
That  on  the  9tb  day  of  January.  1891,  tbe 
defendant  was,  ever  since  baa  been,  and 
now  Is,  the  duly-quallded  and  acting  au- 
ditor of  the  state  of  Idaho.  That  the  de> 
fendant,  as  sucb  auditor,  refused  to  allow 
plaintiff's  said  claim,  and  refused  to  issue 
to  the  plaintiff  his  warrant  In  payment  of 
said  claim,  and  asks  that  a  writ  of  man- 
date be  Issued  oat  of  this  court  command- 
ing the  said  auditor  to  draw  hla  warrant 
on  the  state  treasurer  of  Idaho,  In  favor 
of  the  plaintiff,  for  the  amount  of  said 
claim.  The  defendant  admits  all  of  the 
material  facts  set  forth  In  plaintiff's  ap- 
plication, but  denies  that  the  Hon.  E.  Nu- 
gent, as  judge  of  the  third  Judicial  dlatrie*; 
of  tbe  atate  of  Idaho,  had  any  authority 
to  appoint  tbe  plaintiff  stenographic  r^ 
porter  of  said  third  district  court.  And 
further  alleges  that  no  appropriation  baa 
been  made  by  law  for  the  payment  of  com- 
pensation to  tbe  atenograptalc  court  re- 
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Sorter  of  aatd  district  court;  and,  fortber* 
hat  there  is  no  money  or  fands  tn  the 
bands  of  the  treasurer  of  thestate  ot  Iduho 
applicable  to  the  payment  of  plaintiff's 
■aid  claim. 

This  case  involves  the  validity  of  an 
act  passed  by  the  fifteenth  le^alatlve 
amembly  of  Idaho,  entitled  "An  net  to 
provide  for  the  appointment  of  a  court 
stenographic  reporter  In  each  Judicial 
district  of  Idaho  terrltorjr,"  which  act 
wan  approved  February  4,  iS8Si,  (15th  Sess. 
Laws,  p.  25.)  The  plaintiff.  In  said  appli- 
cation for  a  writ  of  mandate,  allexes  that 
be  was  appointed  official  reporter  of  the 
second  Judicial  district  of  the  territory  of 
Idaho,  and  performed  the  duties  of  that 
position  until  the  18th  day  of  November, 
1894),  on  which  date  lie  was  appointed  offi- 
cial reporter  of  the  district  court  of  the 
third  Judicial  district  of  the  stateof  Idaho, 
and  performed  the  duties  of  such  position 
to  and  includlDK  the  11th  day  of  January, 
1891.  The  defendant  contends  that  the 
appointment  of  the  plalntitf,  made  by 
the  Hon.  E.  Nugent,  jodf^  of  the  third 
Judicial  district  of  the  state  of  Idaho,  on 
the  18th  doy  of  November,  1890,  was  made 
without  authority  of  law.  Theflrst  point 
to  be  determined,  then,  la  whether  the 
Uon.  E.  Nugent,  Judge  of  the  district 
court  ot  the  tblrd  Judicial  district  of  the 
state  of  Idaho,  had  the  authority  to  ap- 
point the  plaintiff  official  reporter  of  said 
court  on  tne  18th  day  of  November,  1890. 
In  other  words,  was  the  act  above  r^erred 
to  in  force  on  the  18th  day  of  November, 
1800,  and  continued  in  force  to  and  including 
the  11th  day  of  January,  18917  Idaho 
was  admitted  as  a  state  on  the  Sd  day  of 
July,  A.  D.  1880,  under  a  constitution 
tta»«tofore  adopted  by  the  people  of  the 
state.  Section  2  of  article  21  ot  said  con- 
stitution is  as  follows:  "All  laws  now  In 
force  In  the  territory  of  Idaho,  which  are 
not  repngnant  to  this  constitution,  shall 
remain  In  force  until  they  expire  by  their 
own  limitation,  or  be  altered  or  repealed 
by  the  legislature."  It  Isnot  claimed  that 
said  act  has  expired  byltsown  limitation, 
or  has  been  repealed  or  altered  by  the  leg- 
Islature.  Said  act  In  no  manner  conflicts 
with  the  provisions  of  the  constitution, 
and  is  not  repugnant  thereto;  hence  said 
act  was  In  force  at  the  date  ot  said  ap- 
pointment, and  has  been  in  force  since  its 
approval,  February  4, 1^.  Said  act  au- 
thorised the  indges  of  each  district  court, 
Id  the  then  territory  ot  Idaho,  to  appoint 
a  competent  official  reporter;  deflnes  his 
duties;  flzes  the  tenure  of  his  office,  and 
his  yearly  compensation;  directs  that  it 
be  paid  quarterly  out  of  the  general  fund 
ol  the  territorial  treasury :  andanthorlse« 
the  comptroller  to  draw  his  warrants,  to 
make  sncb  payments,  when  they  fihnll  be- 
come due.  Gen.  Laws  Idaho,  15th  Sess., 
1888-89,  p.  25.  The  defendant  also  con. 
tends  that  no  appropriation  has  been 
made  tor  the  payment  of  this  claim,  as  re- 
quire by  section  13  of  article  7  of  the  con- 
stitution. The  act  In  question  makes  the 
appropriation.  Itflxes  the  compensation, 
the  time  ol  payment,  and  antbortises  the 
comptroller  to  draw  his  warrant  to  pay 
the  same  when  due.  No  further  appro- 
priation is  required.  The  defendant  fur- 


ther contends  that  ttae  act  -of  tiie  prewnt 

session  of  the  legislature,  amending  the 
Bevised  Statutes  ot  Idaho,  and  the  Gen- 
eral Laws  of  Idaho  of  the  Fifteenth  Session, 
by  changing  the  word  "territory"  to 
"state,"  and  "comptroller"  to  "auditor," 
la  In  conflict  with  section  18,  art.  8,  of 
the  constitution,  which  section  Is  as  fol- 
lows :  **  No  act  shall  be  revised  or  amend- 
ed by  mere  r^erence  to  Its  title;  but  the 
section  as  amended  shall  be  set  forth  and 
poblbihed  at  length. "  The  object  of  this 
provision  Is  to  prevent  obscurity,  confu- 
sion, and  uncertainty  In  the  laws.  This 
section  deals  with  such  amendmentsot  ex- 
isting legislation  as  change  the  applica- 
tion,force,  or  effect  of  an  act,  or  a  portion 
thereof.  The  amendments  referred  to  do 
not  change  the  application,  force,  or  effect 
of  the  sectloos  amended,  but  merely 
change  the  words  "territory"  to  "state, " 
and  "comptroller"  to  "auditor."  These 
amendments  cannot  result  In  any  ambi- 
guity or  uncertainty,  nor  can  anyone  be 
misled  as  to  the  purpose  of  these  amend- 
ments. To  hold  that  each  section,  so 
amended,  should  be  published  at  length 
would  be  an  uureasouabte  cnnstruction  of 
said  provision,  and  entail  needless  expense 
upon  the  people.  Theofflce  of  comptroller 
has  not  been  abolished  by  the  constitu- 
tion,—ttae  name  only  as  been  changed  to 
"auditor."  The  fact  that  there  are  no 
funds  In  the  hands  of  the  treasurer  ot  the 
state  with  which  to  pay  said  claim  will 
not  excuse  the  auditor  from  Issuing  his 
warrant.  We  are  of  the  opinion  that  a 
peremptory  writ  should  issue,  and  it  is  so 
ordered. 

HOROAN  and  Hobton,  JJ.,  concur. 


(7  Dtah,  1103 

People  v.  Hancock. 

(Supreme  Court  of  Utah.  Feb.  4, 189L) 

flomoiDs — EvmsKOB  —  ImrBDonon  — Oood> 
Cba^raotkk. 

1.  On  indictment  for  murder,  evidence  that 
deceased  bad  at  one  time  been  oBBtrated  Is  in- 
admissible to  show  malice,  where  there  is  no  ev- 
idence connecting  defendant  with  his  eastratlon. 

8.  On  trial  for  murder,  an  instmetion  that 
"where  the  evidence,  outside  of  the  preaumptton 
of  good  character,  is  clear  and  explicit,  on  wblcb 
nodonbtoau  be  cast,  good  cbaractw  will  only 
cause  the  Jury  to  hesitate  and  think  about  the 
matter,  **  is  erroneous.  In  that  It  limits  the  effect 
of  good  character  to  doubtful  cases. 

3.  An  Instruction  that  "a  man  has  to  commit 
bis  first  crime.  He  cannot  commit  all  Uiecrimes, 
if  hedoes  oommlt  many,  at  once.  Hebastobreak 
orer  the  rules  ol  good  conduct  and  good  life  for 
the  first  time  some  time  in  his  life"is  erroneous, 
and,  if  not  withdrawn  from  the  imj.  Is  not  corea 
by  a  subsequent  correct  Instruotlon  as  to  the 
effect  of  good  character. 

4.  On  trial  for  a  murder  committed  82  years 
before,  when  the  principal  witness  for  the  pros- 
ecution was  only  6  years  old,  where  the  other 
witnesses  have  grown  old,  the  lapse  ot  time  since 
the  commission  of  the  crime  Is  a  strong  oircum- 
staace  to  be  considered  by  the  Jury. 

Appeal  from  district  court,  first  district ; 
Blackbukn,  Justice. 

Arthur  Brown  and  Wm.  H.  Kiag^  forap- 
pellant.  C.  8.  Y&riau,  U.  S.  Atty..  for  tha 
People, 

Miner,  J.  The  Indictment  in  this  case 
ebargea  this  defendant  and  two  othm 
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with  the  murder  ol  Henry  Jones  on  the 
24th  of  April,  1H58.  It  was  found  by  the 
grand  jury  on  the  8th  day  of  March,  1800, 
or  32  years  after  the  alleKod  crime  was 
committed.  Defendant  Hancock  was  tried 
separately.  The  record  shows  that  on 
April  24, 1868,  the  deceased,  Henry  Jones, 
was  living  with  his  mother,  Hannah  Jones, 
his  brother,  John  Jones,  and  little  sister, 
Ellen  H.Brown, In  a  small duf^-outat Pay- 
son,  Utah.  At  this  time  Ellen  was  a 
child  of  about  ave  years  of  age.  At  the 
time  of  the  trial  it  appeared  from  Ellen's 
testimony  that  at  about  9  or  10  o'clock  in 
the  Rvening  of  April  24,  185S,  she  was 
awakened  by  a  disturbance  outside  the 
dug-out,  caused  by  the  firing  of  gone. 
She  remembers  seeing  her  two  brothers, 
Henry,  the  deceased,  and  Jolin,  get  up, 
hurriedly  dress  themselves,  take  their  guns, 
and  go  out  on  the  roof  through  a  chimney 
hole.  -  That  soon  after  this  five  or  six  men 
came  Into  the  cabin,  and  wanted  her 
mother  to  tell  them  something;  but  what 
they  wanted  her  to  tell,  she  could  not  re- 
member; it  was  su  long  ago.  She  does  re- 
member, however,  that  her  mother  was 
begging  and  pleading  for  the  lives  of  her 
boys,  and  that  one  of  the  men  shot  and 
killed  her  mother.  There  being  no  light 
In  the  room,  she  was  unable  to  distin- 
guish who  was  present.  She  was  a  stran- 
ger there  at  this  time,  and  did  not  know 
the  defendant  Hancock.  That  several 
weeks  after  she  saw  Charles  HanciMrk,  the 
defendant's  brother,  on  the  street,  and 
recognized  him  as  the  man  that  killed  her 
mother ;  and  that  on  July  4, 185S.  she  saw 
the  defendant,  and  recognized  him  as  one 
uf  the  men  who  were  present  when  her 
mother  was  Icilted,  and  that  she  was 
frightened  at  seeing  him,  and  went  and 
told  her  father.  It  also  appears  that  on 
this  occasion  defendant  Hancock  was  a 
constable.  That  this  was  a  time  of  In- 
dian wars,  and  guards  were  constantly 
kept  out  to  guard  against  surprises  from 
the  Indiana;  and  that  Hancock  and  oth- 
ers of  these  guards  bad  discovered  a 
scheme  on  the  part  of  Jones  and  his  broth- 
er to  steal  horses  that  night,  and  escape 
from  the  settlement  to  meet  the  United 
States  army,  then  not  far  distant;  and 
that  Jones  was  In  fear  of  Injury  from  the 
hands  of  the  people  at  this  time,  which 
fear  Induced  him  to  attempt  to  leave  the 
country  with  stolen  horses.  That,  In  or- 
der to  frnstrate  this  scheme  which  had 
been  disco  veretl,  watchmen  had  been  placed 
at  the  corra:  where  the  horses  were  kept 
and  at  Jones'  boase,  to  prevent  his  eticape, 
as  well  as  to  guard  against  surprises 
from  the  Indians.  That,  after  Jones  had 
escaped  from  the  dug-out,  he  went  from 
place  to  place  in  that  vicinity  to  escape 
pursuit,  and  was  much  frightened,  and 
that  he  was  shot  in  the  arm  while  eluding 
pursuit,  or  in  attacking  an  antagonist, 
which  was  alleged  to  be  the  defendant. 
Jones  continued  his  efforts  to  escape,  and 
early  In  the  morning  arrived  at  a  town 
called  Salem,  or  Pond  Town,  some  three 
or  four  miles  from  his  mother's  house. 
That  the  posse.  Including  the  defendant. 
Hancock  and  muny  others,  were  lo  hot 
pursuit,  and  caught  the  deceased  at  this 
latter  place,  disarmed  him,  and  took  blm 


prisoner.  Hancock  seemed  to  be  In  com- 
mand. A  guard  was  placed  on  each  aide 
of  the  deceased.  Hancock  was  a  little  to 
the  rear,  and  others  about  and  around 
them.  In  this  position  they  started  with 
the  deceased  to  retaru  to  Payson  with 
him.  This  was  supposed  to  be  three  or 
four  hours  after  the  killing  of  Mi-s.  Jones. 
Thus  guarded,  the  party  started  for  Pay- 
eon.  What  followed  is  a  matter  of  speco- 
latlon,  as  the  witnesses  all  disagree.  It 
appears,  however,  from  the  testimony  of 
one  Wilson,  (a  witness  for  the  proseca- 
tlon,  whose  testimony  waa  discredited 
and  Impeached  in  many  ways,)  that  Han- 
cock directed  the  posse  In  charge  of  Jonea 
to  take  him  to  Payson.  All  were  armed, 
except  thedeceased.  While  walking  along 
In  the  direction  of  Payson,  and  talking 
about  stealinghorses,  etc.,  Jones  remarked 
that  he  didn't  want  to  go  with  them; 
that  they  bad  killed  his  brother;  and  be 
was  not  going  with  them.  etc.  About 
this  time  Jones  looked  up,  and  saw  some 
other  parties  coming  towards  them,  and 
remarked:  "There  comes  some  more  of 

the  d  d  cusses  after  me."   He  then 

stopped,  and  threw  up  his  hands,  at 
which  time  the  prosecution  claims  that 
Hancock  remarked  to  his  companions: 
"Now  slap  It  to  him,  boys."  A  gon 
cracked,  and  then  another,  and  Jonea  fell 
mortally  wounded,  and  soon  afterwards 
died  where  he  was  shot.  There  was  a 
large  party  present  at  this  killing,  most  of 
whom  have  since  died.  The  next  day 
Jones'  body  was  taken  by  some  one  other 
than  the  defendant,  and  placed  with  that 
o(  hia  mother,  without  washing  or  chang- 
ing the  clothes.  The  supports  to  the  roof 
of  the  dug-out  were  taken  down,  and  the 
roof  lowered  to  cover  the  remains,  and 
they  were  both  left  thus  entombed.  It  al- 
so appears,  under  objection  from  defend- 
ant's counsel,  that  a  long  time  prior  to 
thlB  killing  Jones  bad  been  CMtrated  by 
parties  then  unknown.  The  defendant  te 
not  proved  as  having  any  complicity  in 
that  act.  That  prior  to,  and  after  the 
killing,  Hancock  had  been  a  person  of 
good  moral  character.  Different  and  con- 
tradictory accounts  of  the  killing  of  Mrs. 
Jones  and  her  son,  and  of  the  time  when 
the  killing  took  place,  appear  from  the 
testimony;  but  «ioagb  does  appear  to 
show  that  the  killing  of  Mrs.  Jones  was 
a  different  transaction  from  that  of  the 
killing  of  Henry  Jones;  and  whetberHan- 
cock  was  present  at  her  death  ornot  Is  left 
In  dispute  and  uncertain.  On  the  trial  the 
defendant  was  convicted.  Defendant's 
counsel  assign  12  errors  as  grounds  for  a 
reversal  of  the  verdict  and  Judgment  of 
conviction.  Among  them  are  the  follow- 
ng:  *'(81  The  court  erred  In  allowing 
Henry  Gardner,  against  the  objection  of 
counsel  for  defendant,  to  testify  that  Hen- 
ry Jones  had  been  castrated,  and  had  no 
testicles."  "(7)  The  court  erred  in  refaslng 
each  one  of  the  several  requests  asked  for 
the  defendant,  to-wit,  severally,  each  one 
of  the  twenty-one  requests  appearing  in 
therecord.  (8)  Tbecourt  erred  In  charg- 
ing the  Jury  as  to  the  effect  of  good  char- 
acter. (9)  The  court  erred  in  chaining 
the  Jury  upon  the  facts  as  to  the  belief  to 
be  attached  to  witnesses  who  testified 
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to  the  exact  lanfpua^re  tblrtj'-two  years 
after  the  trnoaaetloD.  (10)  The  court 
erred  In  charfcing  the  jury  that  time  dues 
Dot  run  in  favor  ot  murder,  and  in  charg- 
InK  that  no  lapse  of  time  washes  out  the 
stains  that  the  blood  abed  by  the  murder- 
er makes,  and  in  charging;  generally  upon 
the  facta  of  the  case."  "(12)  The  court 
erred  In  cbar^ng  the  Jury  as  to  thesub- 
iect  of  jostlflpation.thedefendunt  not  hav- 
ing made  or  asked  fur  justihratlon,  but 
deuyluKthe  killing;  and  the  charge  un  the 
subject  of  killing  was  an  argument  that 
the  defendant  was  guilty. " 

We  do  not  consider  It  necessary  to  re- 
view each  ausignment  separately.  In  the 
course  of  the  trial  it  appeared  by  the  testi- 
mony of  Henry  Qnrduer,  under  objection 
from  tlie  defendant's  counsel,  that  Henry 
Jones  had  been  castrated  some  considera- 
ble time  before  the  alleged  homicide.  It 
nowhere  appears  that  the  defendant  had 
any  band  or  complicity  in  this  transac- 
tion, or  was  in  any  manner  chargeable 
thei-ewlth,  or  that,  that  fRct  in  any  way 
tends  to  elucidate  the  question  involved, 
or  throws  any  light  upon  the  question  of 
the  guilt  or  innocence  of  the  defendant. 
The  presumption  Is  that  this  testimony 
was  admitted  for  the  purpose  of  showing 
malice  on  the  part  of  the  defendant,  and 
that  was  probably  the  ground  npon 
which  the  learned  judge  admitted  the  tes- 
timony. If  thH  be  so,  the  prosecution 
failed  In  anyway  to  connect  the  defend- 
ant with  the  act  of  castration.  This,  we 
think,  was  error.  The  only  object  for  Its 
admission,  If  It  was  adniisslUle  at  alt, 
would  be  to  show  that  the  defendant  com- 
mittee] the  act.  or  assisted  In  its  commis- 
sion, and  that  lie  must  have  bad  malice 
opralnst  the  deceased  at  that  time;  and, 
wlien  the  prosecution  failed  to  coouect 
the  defendant  with  the  act,  the  testimony 
becomes  wholly  Incompetent.  Its  admis- 
sion, under  the  clrcunistances,  would  nat- 
urally tend  to  awaken  a  prejudice  In  the 
minds  of  the  jury  against  the  defendant. 
Testimony  of  this  transaction  was  foreign 
to  the  issue  and  should  not  have  been  al- 
lowed. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  instruct  the  jury  as  follows:  "  (161 
In  a  fTlmiual  trial,  evidence  of  the  good 
character  of  a  person  Is  of  value  not  only 
In  doubtful  cases,  but  also  when  the  testi- 
mony tends  very  strongly  to  establish  the 
guilt  of  the  accnserl.  It  will  of  itself  some- 
time create  a  doubt  when  without  It 
none  would  exist.  (17)  There  Is  no  case 
In  which  the  Jury  may  not,  In  the  exercise 
of  a  sound  Judgment,  give  a  i)erson  the 
benefit  of  a  previous  good  character.  No 
matter  how  conclusive  the  other  testi- 
mony may  appear  to  be,  the  character  of 
the  accused  may  be  such  as  to  create  a 
doubt  in  the  minds  of  the  jury,  and  lead 
them  to  believe.  In  view  of  the  probabili- 
ties, that  a  person  of  high  character 
would  not  be  guilty  ot  the  offense 
charged,  that  the  other  evidence  in  the 
case  Is  false,  or  the  witnesses  mistaken." 
The  court  refused  tbeue  requests,  but  in- 
structed the  jury  as  follows:  "Proof  of 
the  good  character  of  the  person  charged 
with  the  offens*^  is  always  allowed  In  this 
class  of  cases,  and  the  weight  to  be  given 


to  it  is  to  be  determined  by  the  Jury.  It  Is 
all-important  in  doubtful  cases.  Where 
the  evidence,  outside  of  the  presumption 
of  good  character,  Is  clear  and  explicit, 
on  which  no  doubt  can  be  cast,  good 
character  will  only  cause  the  jury  to  hesi- 
tate and  think  about  the  matter.  The  ju- 
ry will  always  remember  that  a  man  has 
to  commit  his  first  crime.  He  cannot 
commit  all  the  ciimes.  If  he  does  commit 
many,  at  once.  He  has  to  break  over  the 
rules  of  good  conduct  and  good  life  for 
the  first  time  some  time  in  bis  life."  We 
think  the  reqaeats  numbered  16  and  17 
should  have  l>een  either  given  to  the  Jury 
or  embraced  In  the  charge  ot  the  court, 
and  that  the  Instruction  given  to  the  jury 
on  the  court's  own  motion  was  errone- 
ous. This  charge,  as  given,  limited  the 
effect  of  good  charncter  to  doubtful  cases ; 
and  that,  In  cases  where  the  evidence  was 
clear,  such  evidence  would  only  have  the 
effect  to  cause  the  Jury  to  hesitate  and 
think  about  the  matter.  In  other  words, 
that  In  clear  c^ses  of  guilt  good  charac- 
ter should  have  no  weight,  except  for  the 
Jury  to  stop  and  think,  but  in  doubtful 
cases  It  was  all-linportant.  We  think  the 
charge  was  misleading.  In  doubtful  cases 
the  Jury  shoald  give  the  defendant  the 
benefit  ot  the  doubt,  and  acquit;  and  to 
do  so  It  would  not  be  necessary  for  the  de- 
fendunt  to  add  proof  of  good  character  to 
the  doubt  already  existing  in  order  to 
be  entitled  to  an  acquittal.  It  Is  In 
clear  cases,  therefore,  where  evidence  of 
good  character  Is  of  the  most  avail. 
There  may  be  cases  made  out  so  clear 
that  no  good  character  can  make  them 
doubtful;  but  there  may  be  others  In 
which  evidence  given  against  a  person 
without  character  would  amount  to  a 
conviction.  In  which  a  high  character 
wouhl  produce  a  reasonable  doubt,  or  in 
which  high  character  will  actually  out- 
weigh evidence  which  might  otherwise  ap- 
'pear  conclusive.  "Good  character  Is  an 
Important  fact  with  every  man;  and  nev- 
er more  so  than  when  he  is  put  on  trial 
charged  with  an  offense  which  is  rendered 
Improbable  In  the  last  degree  by  a  uni- 
form course  of  life  wholly  Inconsistent 
with  any  such  ciinie.  There  are  cases 
where  It  becomes  a  man's  sole  dependence, 
and  yet  may  prove,  sufficient  to  outweigh 
evidence  of  the  most  positive  character. 
The  most  clear  and  ctmvlndng  cases  are 
sometimes  satisfactorily  rebutted  by  it. 
and  a  life  of  unblemished  Integrity  be- 
comes a  complete  shield  of  protection 
against  the  most  skillful  web  of  suspi- 
cion and  falsehood  which  conspirators 
have  been  able  to  weave.  Good  character 
may  not  only  raise  a  doabt  of  guilt  which 
would  not  otherwise  exist,  but  It  may 
bring  conviction  of  Innocence.  In  every 
criminal  trial  It  Is  a  fact  which  the  defend- 
ant is  at  liberty  to  put  In  evidence;  and, 
being  In,  the  jury  have  a  right  tu  give  It 
such  weight  as  they  think  It  entitled  to." 
People  V.  Oarbott.  17  Mich.  9;  People  v. 
Mead,  SO  Mich.  233,  15  N.  W.  Rep.  95; 
Com.v.  Leonard.  140  Mass.  479.4  N.  E. 
Rep.  96;  Canceml  v.  People,  1«  N.  Y.  501 ; 
Harrington  v.  State,  19  Ohio  St.  264;  1 
Bish.  Crim.  Proc.  §§  1115,  1116;  3  Greeni. 
Ev.  $25;  People  V.  AfiU,  44  Oal.  288;  Rem-; 
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sen  T.  Pe<jple.  43  N.  Y.6;  Heine  v.  Com.,  91 
Ffl.  St.  146;  State  t.  Daley,  68  Vt.  442; 
Coleman  v.  State,  69  Miss.  484;  Wbart. 
Crim.  £v.  §  66. 

Tills  charge  also  8;aTe  the  Jary  to  under* 
stand  that  a  man  was  expeuted  to  commit 
his  first  oHeDse:  and  the  jury  may  have 
been  led  to  believe  from  It  that  the  offense 
chari^ed  mieht  be  one  of  tbofie  crimes  that 
the  defendant  might  be  expected  to  com- 
mit for  the  first  time,  and  that,  as  a  mat- 
ter of  course,  if  the  defendant  had  a  good 
character,  and  had  never  been  coanected 
with  any  crime  before,  he  mlglit  now  be 
expected  to  be  guilty  of  this  one;  that  the 
time  had  come  at  last  forthe  defendant  to 
breal^  over  the  rule  of  ^ood  couduct,  and 
commit  his  first  offense;  and  that  this 
might  properly  be  expected  from  all  men. 
We  think  thin  was  error,  and  that  it  was 
not  cured  by  a  subsequent  Instrnctlou  to 
the  Jury  at  the  close  of  the  case,  wherein 
thecourt  said:  "Gentlemen  of  the  Jury,  I 
may  have  overlooked  one  important  mat- 
ter. I  don't  remember  now  what  1  sold 
to  you  in  reference  to  the  character  of  the 
defendant.  The  character  of  the  defend- 
ant is  to  be  considered  by  you  In  weighing 
all  the  testimony  In  the  case.  If  hta  char- 
acter, notwithstanding  all  the  evidence  In 
the  caec.  raises  a  doubt  In  your  mind  as 
to  his  guilt  or  Innocence, — a  reasonable 
doubt,— he  Is  to  have  the  benefit  of  it." 
This  instructionin  no  way  modifies  theer- 
roneouB  instruction  first  given  :  nor  does 
the  court  withdraw  hia  first  lostructlon 
from  the  consideration  of  the  Jury,  but 
leaves  It  to  stand  as  the  law  in  the  case, 
wlilch  It  Is  presumed  thecourt  did  not  in- 
tend to  do.  When  conflicting  charges  are 
given,  one  of  which  is  erroneous, it  Is  to  be 
presumed  that  the  jury  may  have  followed 
that  which  was  erroneous.  Railway  Co. 
V.  Monroe,  47  Mich.  152,  10  N.  W.  Rep.  179; 
Jones  V.  Talbot,  4  Mo.  285;  Brown  v.  Mc* 
Alllster,  89  Cnl.  677;  Agulrre  t.  Alexander. 
68  Cal.  21;  PhlJIfps  v.  J  amleaon.  61  Mich. 
158, 16  N.  W.  Rep.  318;  Murray  v.  Com.,  79 
Pa.  St.  311-317:  Vanslyck  v.  MIllK,«4Iowa, 
375;  Railroad  Co.  v.  Shuckman.  50  Ind. 
42;  SteJnmeyer  v.  People,  96  111.  383;  Linen 
Co.  v.  Hough,  91  III.  63;  State  v.  Howard, 
14  Kan.  174. 

The  court  also  instructed  the  jury  as  fol- 
lows: "The  length  of  time  that  has 
elapsed  since  the  murder  that  Is  charged 
was  committed  and  the  commencement  of 
this  prosecution  is  not  to  be  considered 
at  all.  It  Is  not  an  element  to  determine 
the  guilt  or  innocence  of  this  party.  It  Is 
aroatternot  affecting  his  guilt  or  Inno- 
cence, one  way  or  the  other.  Time  does 
not  run  against  the  murderer  or  In  bis  fa- 
vor. No  lapse  of  time  washes  out  the 
BtaluH  that  blood  shed  by  the  murderer 
makes."  This  charge  was  possibly  given 
under  a  mistake  of  fact.  We  think  It  bad 
a  tendency  to  mislead  the  jury,  and  that 
from  it  they  mlgbt  infer  what  the  opiniou 
of  the  court  nas  as  to  the  identity  of  the 
murderer,  the  d^ree  of  the  offense,  and 
the  guilt  of  the  defendant.  This  homicide 
was  committed  .S2  years  ago.  and  when 
we  consider  that  tlie  witness.  Ellen  Brown, 
was  only  5  j'ears  of  age  at  that  time,  and 
that  otiier  witnesses  had  grown  old,  and 
possibly  forgetful  with  Increasing  age. 


we  cannot  conclude  that  the  length  of 
time  that  has  elapsed  since  the  bumlclde 
should  not  he  a  strong  circumstance  to 
enter  Into  the  consideration  of  the  Jury  In 
testing  tbe  tmthfulness.  forgAtfnlnees, 
candor,  or  bias  of  those  l^t  to  relate  the 
circumstance  of  this  alle^d  murder,  and 
as  bearing  upon  the  probabilities  of  the 
guilt  or  innocence  of  the  accused.  Hopt  v. 
People,  110  n.  S.  674,  4  Sup.  Ct.  Rep.  202. 
For  the  resHon  stated  the  verdict  and 
Judgment  of  the  court  below  should  be  set 
aside,  and  a  new  trial  granted. 

Zakb,  C.  J.  I  concnr  in  the  eunclnaion 

reached  by  the  court. 

Anderson,  J.  I  concnr. 


(SB  Cal.  121) 

Donahue  r.  Meisteh.  (No.  14.074.) 

(Supreme  Court     Cai^omta.  Feb.  25, 1891.) 

QciBTixe  TiTi.B~JuBT  Tbui.  —  HiKiKe  fTT.inm 
Notice  or  Location. 

1.  Under  Couat  Cal.  art.  1,  S  I  providiitf 
that  the  I'ight  to  trial  by  juir  shall  be  aecored  to 
all  aud  remain  inviolate,  deiendant,  in  an  action 
to  quiet  title  under  Code  Civil  Proc.  Cal.  S  TSli,  it 
entitled  to  jury  trial  on  the  issues  of  prior  poe- 
aesBion  ana  ouster  when  bis  verified  answer 
shows  that  shortly  before  the  commmoraieDt  at 
tbe  action  be  was  rlghtfally  in  posaessitw,  and 
was  oosted  by  plaiatiflt  and  wrongfully  kept  oat 
of  possession  by  him. 

2.  Where,  oy  a  Ibcal  mining  costom,  notion 
of  location  of  quartz  claims  must  be  la  writing, 
and  "posted  conspicuously  in  a  conspicuous  place 
upon  the  claim  located  at  or  near  the  lode  line," 
a  notice  of  location  written  on  paper,  folded 
with  the  writing  Inside,  and  placed  on  a  mound 
of  rocks  about  tbree  feet  high,  undtir  two  flat 
rocks,  to  protect  it  from  the  weather,  bat  with  a 
part  of  the  margin  exposed  to  view,  is  properly 
posted,  especially  where  it  appears  twit  the  claim- 
ant properly  marked  tbe  boundaries,  and  for 
three  years,  until  ousted,  pearformed  aonoallythe 
amount  of  labor  required  oy  law. 

In  bank.  Appeal  from  superior  conrt, 
Nevada  county;  Walling,  Judge. 

Thoa.  S.  ^'ord,  for  appellant.  John  Caid" 
well,  for  respondent. 

McFauland,  J.  This  is,  In  form,  an  ac- 
tion, under  section  738  of  the  Code  of  Civil 
Procedure,t  quiet  tirleto  a  certain  quarts 
mining  claim  and  land  called  by  plaintiff 

'  the  **  Uncle  Sam  "  claim.  The  complaint  Is 
In  the  usual  form,  and  contains  an  amr- 
meut  that  plaintiff  is  in  possession  of  the 
premises  in  contest.  In  the  answer  all  the 
averments  of  the  complaint  arc  denied  ex- 
cept tliat  of  pf>SBession.  It  Is  further 
averred  In  the  answer  that  the  south  half 
of  said  Uncle  Sam  claimed  by  plalntllT  Is 
identical  with  the  north  half  of  a  quarts 
mining  claim,  cnlled  the  "Waldeck,"  be- 

I  lunging  to  defendant;  that  defendant  is 
entitled  to  the  poHsesslon  of  said  south 
hulf  ol  said  Uncle  Sam,  and  "  was  lawfully 
possessed  thereof"  lor  several  years  next 
preceding  April  6, 1889;  that  on  said  April 
6th  "the  plaintiff  wrongfully  and  unlaw- 
fully entered  thereon"  and  ousted  defend- 
ant therefrom  ;  and  that  plaintiff  wrongful- 
ly withholds  the  same  from  defendant.  In 
tbe  prayer  of  the  answer  the  defendant 
asked,  In  addition  to  general  relief,  that 
he  "  be  restored  to  the  possesion  of  that 
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part  of  the  Waldeck  ledge  described  as  be- 
inKin  controTersy."  At  the  proper  tirae 
defendant  demanded  a  Jury  "on  the  iHsae 
raised  by  bis  said  averments  o(  prior  pus- 
session  and  oustw."  'Vbe  plaintlB  op- 
posed the  demand  because  the  case  was  a 
proceeding  In  equity;  and  on  that  ground 
the  ctjurt  refused  a  Jury.  The  court  then 
proceeded  to  try  the  case,  and,  after  mak- 
ing certain  findings,  rendered  Judgment 
against  defendnnt,  from  which  heappeals. 
And  the  first  point  made  by  appellant  is 
that  thecoorterred  in  denying  his  demand 
for  a  Jury.  We  think  that  in  this  conten- 
tion appellant  is  right. 

It  Is  quite  clear  that  the  legislature,  by 
the  mere  device  of  adding  new  caHes  to 
those  of  a  class  to  which  former  equitable 
remedies  were  applicable,  cannot  encroach 
upon  that  provision  of  the  state  constitu- 
tion which  says  that  "the  right  to  trial  by 
Jury  shall  be  secured  to  all,  and  remain  In* 
violate."  Article  1,  $7.  And  section  738 
of  the  Code  must  not  be  construed  as  In- 
tending to  violate  that  provlHlon  of  the 
constitution  unless  that  constructlun  be 
unavoidable.  Issues  about  titles  to  land, 
Roch  as  those  presented  by  the  answer  in 
the  ease  at  bar,  were  triable  at  law  at  the 
time  the  constitution  was  adopted,  and 
therefore  either  party  bus  the  right  to 
hare  such  Ihsucs  tried  by  a  Jury,  (Taber  v. 
Cook,  15  Mich.  •A22,)  and  section  7SS  need 
not  be  construed  as  attempting  to  take 
away  that  right.  The  moln  effect  of  said 
section  is  to  give  parties  the  right  to  com- 
pel others,  by  suit,  to  litigate  and  deter- 
mine coBtrovendes  in  cases  where  sncb 
right  did  not  before  exist;  but  If,  In  such  a 
suit,  f&sues  arise  which  are  clearly  legal 
and  cognizable  in  a  court  of  law,  the  Code 
does  not  takeaway  the  rightto  have  such 
Issues  tried  by  a  Jury.  Formerly  an  ac- 
tion like  the  one  at  bar  could  not  have 
been  maintained  at  all.  Plaintiff  would 
liave  been  compelled  to  wait  until  the  de- 
fendant chose  to  disturb  his  possession  by 
an  action.  The  Code  enabled  one  In  his 
position  to  commence  the  legal  contest; 
but  when  he  thas  brings  a  defendant  Into 
court  he  must  be  prepared  to  meet  any 
pertinent  Issues  which  the  latter  may  ten- 
der, and  to  try  them  in  the  way  In  which 
the  defendant  has  the  right,  under  the  con- 
stitution, to  have  themtried.  The  nature 
of  the  action  to  quiet  title  before  aod 
after  the  Code  provision  Is  clearly  stated 
by  Field,  C.  J.,  In  Curtis  v.  Sutter,  15  Oai. 
!j82.  At  that  time  the  provision  of  the 
statute  wa»  substantially  as  It  Is  now, 
except  that  the  plaintiff  was  required  to 
be  In  possession.  The  leomed  Judge  says: 
"This  statute  enlarges  the  class  uf  cases 
In  which  equitable  relief  could  formerly  be 
souf>ht  in  the  quieting  of  title.  It  au- 
thorizes the  interposition  of  equity  in  caites 
where  previously  bills  of  peace  would  not 
lie.  Such  bills  were  of  two  classes.  Those 
of  one  class  lay  where  the  right  which  the 
plaintiff  asserted  was  controverted  by 
nnmeroua  persons,  holding  distinct  and 
separate  InterfstB  upon  a  common  source. 
A  right  of  fishery  asserted  l)y  one  party, 
and  controverted  by  numerous  riparian 
proprietors  on  the  river,  and  the  right  to 
tithes  claimed  by  aparson  and  controvert 
6d  by  his  parishloneru,  are  instancn  cited 


by  Story  where  a  bill  <rf  this  nature  would 
lie.  Billa  of  the  other  class  lay  where  the 
plaintiff  was  In  pussession  of  real  proper- 
ty, and  bl8  possession  had  been  disturbed 
by  tesal  pnKeedlnss,  In  which  his  title 
had  been  snecessfully  maintained.  To 
the  prosecution  of  bills  of  tills  latter  class 
the  concuiTence  of  three  particulars  was 
essential,— tlie  possession  in  the  plaintiff, 
the  disturbance  of  that  possession  by  legal 
proceedings  on  the  part  of  the  defendant, 
and  the  establishment  of  the  right  of  the 
plaintiff  by  Judgment  in  his  favor  In  such 
proceedings.  Shepley  v.  Rangely,  2  Ware, 
249.  Thenecesslty  of  blHsof  thisclasanatn- 
rully  arose  from  the  nature  of  the  action  of 
ejectment,  which  being  founded  on  a  ficti- 
tious demise  between  fictitious  parties,  a 
recovery  therein  constituted  no  bar  to  an- 
other action.  Thus  the  successful  party 
might,  by  repeated  actions,  be  snbjected 
to  vexatious  and  harassing  litigation,  and 
to  procure  repose  courts  of  equity  inter- 
pose and  finally  determine  the  controver- 
sy. It  was  in  this  way  only  that  adequate 
rellof  could  bo  administered.  Devonuher 
V.  Newenbam,  2  Schoalea  &  L.  2U8;  Welby 
T.  Duke  of  Kothland.  2  Brown.  Pari.  Cas. 
89.  Under  the  statnte  of  this  state  it  la 
unnecessary  for  the  plalutiff  to  delay  seek- 
ing theequltablelnterpusltiun  of  the  court 
until  he  has  been  dlKturbed  in  his  posses 
slon  by  the  Institution  of  a  suit  against 
him.  and  until  Judgment  In  such  suit 
has  been  passed  in  his  favor.  It  Is  suffi- 
cient if,  while  Id  the  pussesslun  of  the  prop- 
erty, a  party  out  of  possession  <;lalm  an 
estate  or  Interest  adverse  to  him.  He  can 
immediately,  upon  knowledge  of  the  as- 
sertion or  such  claim,  require  the  nature 
and  character  of  the  adverse  estate  or  In- 
terest to  be  produced,  exposed,  and  Judi- 
cially determined,  and  the  question  of  title 
be  thus  forever qalpted.  Itdoes  notfoUow 
from  the  fact  that  the  suit  is  brought  in 
equity  that  thedetermlnationof  questions 
purely  of  a  legal  character  In  relation  to 
the  title  win  necessarily  be  withdrawn 
from  the  ordinary  cognizance  of  a  court  of 
law.  The  court,  sitting  in  equity,  may 
direct,  whenever  In  Itsjudgmeut  it  may 
become  proper,  an  Issue  to  be  framed  up< 
on  the  pleadings  and  submitted  to  thejury. 
Upon  the  verdict  of  the  Jury,  If  a  new  trial 
be  not  granted,  the  court  will  then  act,  by 
either  dismissing  the  bill,  or  by  adjudging 
the  adverse  estate  or  interest  claimed  to 
be  invalid,  and  of  no  effect,  and  awarding 
a  perpetual  injunction  against  its  asser- 
tion to  the  property  in  question.  There  is 
no  difficulty  in  so  conducting  a  suit,  un- 
der the  statnte,  as  to  fully  protect  the  legal 
rights  of  the  parties,  and  at  the  same  time 
to  Becure  the  beneficial  results  afforded  by 
a  conrt  of  equity  in  bills  of  peace,  which 
Is  repose  from  further  litigation. "  In 
People  V.  Tenter.  66  Cal.  551,  6  Pac.  Eep. 
263,  6  Pnc.  Rep.  481,  which  was  an  action 
like  the  one  at  the  bar,  the  court  refers  to 
Curtis  V.  Rtttter,  and  says:  "It  may  be 
the  original  defendants  herein  would  have 
been  entitled  to  demand  a  jury  to  try  the 
legal  issue  as  to  the  right  of  possession, 
but  a  jury  was  expressly  waived.**  And 
there  Is  the  same  intimation  in  Hyde  v. 
Bedding,  74  Cal.  487,  16  Pac.  Rep.  880. 
Counsel  have  not  called  our  attention  to 
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Buy  cases  In  this  state  where  the  pulnt 
now  under  diBcussIon  baa  been  clearly  de- 
cided adrerBely  to  appellant's  contention, 
altboush  cases  can  no  doobt  be  found 
where  the  court,  not  barlnK  Its  attention 
closely  called  to  the  subject,  has  assumed 
ttaat  the  proceeding  under  the  Code  Is  an 
equitable  action,  and  referred  tu  the  gen- 
eral rule  tbat  courts  of  chaucery  need  not 
call  upon  juries  for  assistance.  But  it  is 
clear  that  the  right  to  a  jury  trial  cannot 
bo  avoided  by  merely  calling  an  action , 
equitable.  It  that  were  so,  the  legislature, 
by  providing  new  reinedleu  and  new  kinds 
of  JudguientsanddeiTces  In  form  equitable, 
could  in  all  cases  dispense  with  juries,  and 
thus  entirely  defeatthe  constitutionalpro- 
rlsion  on  the  subject.  In  Hyde  t.  Red- 
ding, Bupra,  the  court  Intimates  that  the 
proceeding  under  section  738  of  the  Code 
may  be  either  a  suit  in  equity  or  an  action 
at  law.  It  Is  really  a  statutory  action. 
The  Code  confei-s  equitable  rights  so  far 
as  it  grants  the  powerto  maintain  the  ac- 
tion at  all,  and  tbedecree  Is  In  form  equita- 
ble; but  if  it  has  to  deal  with  ordinary 
common-law  rights  clearly  cognizable  in 
courts  of  lawit  Is  to  that  extent  an  action 
at  law.  And  the  proper  course  to  be  pur- 
sued In  such  a  cane  is  clearly  pointed  out 
by  Judge  Field  in  Curtis  v.  Sutter,  supra. 

The  point  here  involved  has  been  more 
thoroughly  considered  by  the  supreme 
court  of  Pennsylvania  than  In  any  other 
tribunal  to  which  onr  attention  baa  been 
called.  In  tbat  state  the  legislature  at- 
tempted in  several  dilferent  acts  to  avoid 
the  right  ot  trial  by  jury  by  providing 
new  proceedings  in  equity  for  the  determi- 
nation of  issues  which  parties  clearly  had 
the  right  to  have  determined  by  courts  of 
law  and  juries;  and  In  every  iustance  the 
court  held,  either  that  the  act  was  uncon- 
stitutional, or  that  It  should  be  so  con- 
strued as  not  to  cutoff  the  right  of  trial  by 
jury.  In  one  of  those  cases  the  court,  in 
commenting  on  the  attempt  above  stated, 
say:  "It  this  could  be  dons,  there  is  not 
an  ejectment  in  the  common-law  courts 
which,  by  the  Inversion  of  partlen,  could 
not  be  brought  Into  a  court  of  equity.*' 
Haines'  Appeal,  73  Pa.St.l72.  Id  another 
case  the  court,  speaking  of  the  provisions 
of  the  constitution,  say:  "It  cannot 
mean  that  the  legislature  may  confer  upon 
the  supreme  court  and  the  courts  of  com- 
mon pleas  the  power  of  trying  according 
to  the  course  of  chancery  any  question 
wblcb  has  always  been  triable  according 
to  the  courwotlaw  by  a  Jury."  Norria' 
Appeal,  64  Pa.  St.  281.  In  another  case 
the  court  fluy:  "An  act  of  the  asRcmbly 
transferring  any  part  of  the  juriHdiction 
of  the  common-law  courts  to  a  court  of 
chancerv,  would  be  unconstitutional." 
TUlmes  v.  Marsh.  67  Pa.  St.  m.  The 
limits  of  this  opinion  will  not  allow  more 
utended  quotatlona  from  othercases,  but 
the  pointwlll  befound  to  belullydiscusst'd 
and  pointedly  decided  in  Coal  Co.  v.Siiow- 
den,  42  Pa.  St.  4tS8;  Norrls'  Appeal.  64  Pa. 
St.  275;  Haines'  Appeal,  78  Pa.  St.  169; 
and  Tillmes  v.  Marsh,  67  Pa.  St.  507. 

In  the  case  at  bar,  according  to  the  veri- 
Qed  answer,  defendant  was  entitled  to 
poaaesston,  and  was  in  tlie  poasession,  uf 
the  disputed  premises  a  abort  time  b^ore 


the  commencement  of  the  action,  and  was 
ousted  by  the  plaintiff.  If,  under  these  dr- 
cnmatancea,  defendant  had  commenced  an 
action  against  plalotttf  to  recover  posses- 
sion, It  would  have  been  conceded  by  all 
that  either  party  would  have  been  entitled 
toajury  trial.  But  It  Isequally  clear  tbat 
plaintiff,  by  first  bringing  suit  and  thus 
In  verting  thepartles,  cuuld  not  deprive  de- 
fendant of  his  right  to  a  Jury.  If  It  were 
not  (or  the  provision  of  the  Code,  plain- 
tlEf  would  hare  been  eompelled  to  wait 
nntll  defendant  commenced  bis  actlOD, 
and  then  there  would  have  been  no  ques- 
tion about  the  right  to  a  jury ;  but,  white 
the  legislature  bad  the  power  to  grant  the 
plaintiff  the  privilege  of  himself  commencing 
the  suit.  It  had  not  the  power  to  give  hiai, 
and  we  think  did  not  intend  ttt  give  blna, 
the  privilege  of  thus  depriving  defendant 
of  h's  constltntional  right.  We  have  dis- 
cussed this  point  somewhat  at  lencth  b^ 
cause  there  is  a  growing  tendency  t«  re- 
sort to  the  statutory  action  to  quiet  title 
when  other  actions  would  be  more  appro- 
priate; and  It  Is  well  to  consider  the  gen- 
eral nature  ol  the  proceeding.  Bot.  aa 
other  difficult  questions  may  hereafter 
arise  where  this  form  of  action  is  used.  It 
Is  proper  to  say  that  the  decision  In  the 
case  at  bar  rests  upon  the  facts  of  the 
case.  It  is  decided  here  only  that  where 
the  answer  shows  tbat  the  defendant  was 
rightfully  in  possession,  and  waa  ousted 
by  Dlalntiff,  and  wrongfully  kept  out  of 
possession,  upon  the  trial  of  those  Issnes 
the  defendant  Is  entitled  to  a  Jury  trial. 
For  the  reason  above  given  the  judgment 
must  be  reversed ;  but  as  there  may  be  an- 
other trial  of  the  case  it  is  necessary  to 
notice  another  point  made  by  appellant. 

As  we  understand  from  the  findings,  the 
con  rt  rendered  j  udgmen  t  againtft  defendnn  t 
solely  upon  the  ground  that  the  original 
notice  of  location  which  defendant  put  on 
the  Waldeck  claim  on  October  7.  18S6 — 
nearly  three  years  before  plaintilt's  lo- 
cation,— was  entirely  Invalid,  and  all 
acts  done  afterward  worthless,  because  it 
was  not  posted  In  a  proper  manner.  The 
court  found  that  there  was  a  local  mining 
enatom  in  the  district  that  all  notices  of 
location  ofquartsdalmsahould  be  in  writ- 
ing, and  "posted  conspicuously  in  a  con- 
spicuous place  upon  the  claim  located,  at 
ur  near  the  lode  line  of  said  claim,  and  re- 
corded In  the  office  of  the  county  recorder 
of  said  Nevada  conn  ty. "  We  gather  from 
the  findings  that  df^endant's  notice  waa 
In  dne  form,  and  waa  put  upon  the  lods 
line,'  and  waa  duly  recorded;  that  he 
properly  marked  his  boundaries;  tbat 
he  performed  annually  upon  the  claim 
the  amount  ot  labor  required  by  law  and 
on  that  part  of  the  claim  which  Is  In  dis- 
pute; that  his  location  was  made  In 
good  faith :  and  that  from  October  7. 18S&, 
to  April,  1889.— the  time  when  plalntir* 
locatiua  was  made,— he  "In  all  other  r^ 
spet;tB  complied  with  law  and  custom  ex- 
cept as  tu  the  manner  of  posting  the  no- 
tice. "  The  notice  was  placed  on  the  claim 
in  this  way:  It  was  written  on  oue 
side  of  a  sheet  of  paper  which  waa  folded, 
with  the  writing  inside,  and  placed  upon 
a  mound  of  rocka  three  feet  high,  and  upon 
the  noUco  were  placed  two  flat  rocks,  as 
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that  about  ttaree-fonrtha  of  au  Inch  of  the 
manrln  of  the  paper  was  exposed  to  view, 
the  rest  ol  the  paper  belnti:  obscured  by  the 
two  stones  which  covered  it.  For  this 
reason  thecuurt  Iield  that  tbe  uotice  was 
not  coDsplcaoosly  posted,  and  that 
therefore  the  entire  location  was  void. 
In  BO  holding  the  court,  we  think,  erred. 
It  was  uot  found  that  the  notice  was  so 
placed  for  the  purpose  of  concealing  It; 
but  U  was  found  tliat  the  locatton  was 
made  in  Roud  faith,  and  that  "in  posting 
said  notice  defend  ant,  Meisier,(  who  posted 
the  same,)  Intended  protecting  it  from  the 
weather,  and  had  made  prior  locations  In 
the  same  way. "  It  is  further  found  that 
"other  flevlces  were  resorteil  to  by  miners 
to  protect  the  notices  from  the  weather, 
such  as  covering  the  notice  with  glass,  or 
folding  It  in  a  box  and  placing  the  box  in 
a  conspicuous  place."  If  the  plaintlH  had 
attempted  to  relocate  the  claim  immedi- 
ately after  defendant's  notice  had  been 
placed  there,  and  before  defendant  had 
'done  further  acts  of  possession,  and  be- 
fore there  had  been  any  legislation  by  con- 
gress upon  the  subject,  and  tbe  only  ques- 
tion iiad  been  as  to  the  sufficiency  of  the 
posting,  still  we  thiiilc  that  the  posting,  as 
shown  by  the  findings,  would  have  been 
sulticient.  A  sabstantlal  compliance  with 
mining  customs,  where  good  faltb  Is 
shown,  1b  certainly  aufflclent.  It  appears 
that  various  devices  were  resorted  to  by 
miners  In  the  district  to  protect  their  no- 
tices from  the  weather.  The  method 
which  defendant  adopted  Is  certainly  not 
more  objectionable  than  "folding  it  in  a 
box."  An  artificial  mound  of  rocks  on  the 
line  of  a  lode  is  a  consplcious  object, 
which  would  naturally  attract  the  atten- 
tion of  one  seeking  information  as  to  a 
former  location  of  the  lode;  and  the  slight* 
est  examinatiou  of  the  mound  would  re- 
sult in  the  discovery  of  the  written  notice. 
Plaintiff  should  have  seen  it,  and  if  he  did 
see  it,  and  had  the  actual  knowledge 
which  It  gave,  but  concluded  to  take  ad- 
vantage of  what  he  deemed  a  defect  In  the 
manner  of  posting,  the  technical  point 
which  be  thusmade  Is  entitled  to  but  little 
consideration.  It  does  not  appear  how 
much  labor  aad  money  defendant  expend- 
ed on  his  claim  during  the  several  years 
preceding  plaintiff's  entry,  except  that  he 
expended  more  than  was  necessary  to 
comply  with  the  law;  but  if  he  had  ex- 
pended large  snms  of  money  in  developlnfc 
the  mine,  and  had  sold  interests  to  others 
at  high  prlc9S.  the  proposition  to  forfeit 
it  all  because  he  partly  covered  his  orig- 
inal notice  with  two  stones  to  protect  it 
from  the  v.eather  would,  we  think,  have 
appalled  either  judge  or  jury.  But  the 
above  view  Is  greatly  strengthened  when 
we  reflect  that  under  the  laws  of  congress 
the  original  notice  cuts  but  little  figure 
after  the  other  acts  necessary  to  the  valid 
location  of  the  mining  claim  have  been 
done.  The  notice  Is  valuable  chiefly  as 
a  temporary  protection  to  the  locator 
while  the  oth^r  acts  are  being  peWormed. 
Under  tbe  law  of  congress,  "distinctly 
marking  tbe  location  upon  the  ground, 
so  that  the  boundaries  may  be  readll,v 
traced, "  Is  necessary,  and  Is  the  main  act 
of  original  location.  Holland  v.  Mining 


Co.,  58Cal.  148.  In  Gleraon  v.  Mining  Co., 
13  Nev.  464,Bbattt,  J.,  delivering  tUeopln- 
lon  of  the  court,  speaks  of  congressional  leg< 
islation  ou  the  subject  as  introducing  "a 
system  in  which  the  preliminary  posting 
and  recording  of  notices  is  entirely  out  of 
place,  except  as  a  means  of  protecting  a 
claimduring  the  time  necessary  fortracing 
theledgeand  marking  the  boundaries  of  the 
location.  When  the  location  is  thus 
marked,  all  that  the  notice  and  record 
were  ever  Intended  or  expected  to  accom- 
plish Is  effected  in  a  manner  farmoresatis< 
factory  and  com[)lete. "  We  quote  the 
above  remarks,  not  to  the  point  that  a 
mining  custom  requiring  the  posting  of  a 
notice  in  a  particular  way  can  be  wholly 
disregarded,  (which  Is  not  necessary  here 
to  be  decided.)  bat  as  showing  additional 
reasons  why  such  a  custom, when  invoked 
years  after  all  other  acts  of  location  have 
been  done,8hould  receive  a  liberal  and  not 
a  strict  construction.  Our  conclusion  la 
that  (whatever  evidencemuy  be  presented 
on  another  trial)  under  the  facts asshown 
in  the  findings  before  us  the  the  posting 
of  defendant's  original  notice  shoold  be 
held  to  have  been  a  substantial  and  sufti- 
eient  compliance  with  the  said  custiSm. 
The  judgment  is  reversed,  and  the  cause 
remanded  [or  a  new  trial. 

We  concur:  Ukatty,  C.  J.;  De  Haven, 
J.;  Hakkison,  J.;  Garuutte,  J.;  Soarp- 
BT£IN,  J.;  Patehson,  J. 


(S8  Cal.  268) 

People  t.  Chew  Sing  Wing.  (No.  20,6B1.) 

(Supreme  Court  of  California.    March  7,  1891.) 
Homicide — Inbtrdotions— Fcsctioss  of  thk 

JUHT. 

1.  Where,  on  indictmeat  for  murder,  the  evi- 
dence does  not  show  circumstances  which  are 
made  by  statate  conclusive  of  murder  in  the  Ant 
degree,  an  instrootion  that,  if  tbe  testimony  la 
believed,  the  prosecution  has  made  out  a  case  of 
murder  in  tbe  first  degree,  by  showing  premcdl- 
tation,  deliberation,  and  malice,  is  erroneous,  be- 
iug  in  contravention  of  Const.  Cal.  art.  6,  S 
prohibiting  a  charge  to  the  jury  with  respect  to 
matters  of  fact. 

2.  The  supreme  court,  on  appeal,  cannot 
weigh  the  evidence  to  find  'that  the  judgment 
was  warranted  notwitbstaadlDg  an  erroneous 
charge. 

8.  The  error  In  such  instruction  is  not  cured 
by  a  subsequent  statement  by  the  court  not  par- 
ticularly withdrawing  his  remarks,  but  merely 
charging  the  jury  that  they  mast  disregard  any 
opinions  be  may  have  expressed  on  the  evidence, 
01  which  they  are  the  sole  judges. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  Mo- 
M.  Shaftkr,  Judge. 

J.  N.  E.  Wilson  and  T.  D.  Riordaa,  for 
appellant.  W.  B.  H.  Hart,  Atty.  Gen., 
for  the  People. 

De  Haven,  J.  The  defendant  was  by 
Inforniatlon  charged  with  the  murder  ol 
one  LeuyJlng.  He  was  tried,  and  con- 
victed of  murder  iu  the  first  degree,  and 
sentenced  to  be  imprisoned  for  life.  He 
avpealB  from  the  Judgment  and  order  re- 
fusiog  hiifi  a  new  trial.  Upon  the  trial 
one  Chang  Fook,  a  witness  for  the  people, 
testiiied:  "1  was  going  ap  Buker'a  alley 
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on  the  night  of  the  13tb  ot  July.  1S89,  In 
San  Francisco.  •  •  •  I  saw  Leny  Jlng 
coming  down  the  alley  and  the  defendant 
comlnK  seven  or  eight  steps  behind  him. 
I  BOW  the  d^ndant  fire  a  pistol  at  Leny 
Jlng.  After  the  defendant  flred  the  shot 
he  ran  back  up  the  alley,  while  Leuy  JlnR 
kind  of  hurried  off  down  towards  Dupont 
street.  »  •  »  When  I  saw  Leuy  Jlng 
shot  he  ran  down  the  alley.  »  •  •  He 
said, 'Save  life,' and  he  said,  *  Sun  Wing 
has  shot  me.' "  There  werealsolntroduced 
the  dying  declarations  ot  the  deceased, 
which  were.  In  substance,  that  defendant 
shot  him;  that  he  tamed,  and  sawbim; 
that  defendant  followed  him  out  of  his 
room.  He  further  said:  "He  necased  me 
ot  asking  Cum  Moon  fur  money.  I  did 
not  attrf'nipt  to  hurt  him  or  any  one." 
This  was  all  of  the  evidence  in  the  case 
tending  to  show  the  clrcnnistances  of  the 
shooting,  and  the  court  gave  the  follow- 
ing Inatrnction  to  the  jury:  "It  the  testi- 
mony bearing  upon  the  question  of  the 
killing,  BO  far  simply  as  the  deceased  Is 
concerned,  and  the  means  by  which  he 
came  to  his  end,  are  believed  by  you.  It 
would  undoubtedly  make  out  a  case  by 
the  prosecution  ot  murder  In  the  first  de- 
gree, under  the  statutes.  The  testimony 
tends  to  show,  under  the  circumstances, 
that  the  killing— wlioever  committed  it- 
must  have  been  deliberate,  must  have  been 
premeditated,  must  hare  been  unlawful, 
and  must  have  been  malicious.  All  the 
elements  of  murder  in  the  first  degree  oc- 
cur upon  the  testimony.  If  believed,  as 
given  in  the  case,  and  by  the  conversation 
ot  certain  persons.  The  only  question 
would  be  as  to  who  committed  the  mur- 
der. The  testimony  la,  I  believe,  uncon- 
tradicted, that  this  man,  the  deceased,  was 
shot  in  that  alley,  in  what  is  called '  Cbiua- 
town'in  this  city,  in  the  night,  in  the 
back ;  that  he  ran  a  short  distance,  tell, 
and  was  picked  up,  and  died  ot  that 
wound ;  and  that  the  marderer— so  far  as 
the  immediate  evidence  is  concerned,  as 
to  the  act  of  killing — escaped  from  the 
spot  without  any  further  detection  than 
thip  given  by  tlie  testimony  ot  one  wit- 
ness, who  professes  to  have  seen  thetraos- 
action." 

1.  This  instruction  contravenes  section 
10  ot  article  6  of  the  constitution  of  this 
state,  which  declares:  Judges  shall  not 
charge  Juries  with  respect  to  matters  ot 
tnct,  hut  may  state  the  testiuiony.  and 
declare  the  law."  People  v.  Vbarra.l7Cal. 
171 ;  People  v.  Ah  L*e,  BO  Cal.  85.  In  Peo- 
ple V.  Ybarru,  Bupra,  the  court,  speaking 
through  Cope.  J.,  say:  "This  provision  is 
violated  whenever.a  judge  so  lostructs  as 
to  force  the  Jury  to  a  particular  conclu- 
sion upon  the  whole  or  any  part  of  the 
caHC.  or  to  take  away  their  exclusive  right 
t(»  weigh  the  evidence  and  determine  the 
fnctH.  The  meaning  of  the  provlHion  is 
that  the  judge  shall  decide  upon  the  law, 
and  the  jury  upon  the  facts,  and  that  the 
former  shall  not  Invade  the  province  nor 
nsurp  Ihe  powers  of  the  la  tter.  The  Judge 
liRS  no  more  right  to  control  the  opinion 
of  the  jury  upon  a  matter  of  fact  than  the 
jury  liave  to  disrogard  the  directions  of 
the  juilge  upon  a  matter  of  law."  Thei-e 
is  no  question  arising  In  a  trial  for  mur- 


der more  peenllarly  or  purely  one  of  fact 
than  the  one  whether  the  killing  was  done 
with  deliberation  and  premeditation,  or 
in  the  decision  of  which  so  much  la  neces- 
sarily left  to  tbe  sound  sense,  dlscretloD. 
and  experience  of  tbe  jury,  who.  under  the 
constitution,  are  made  the  exclusive  trieni 
of  that  issue.  In  People  v.  Ah  Lee,  60  Cal. 
86,  this  court  said:  "And  we  think  it  to 
be  well  settled  In  this  state  that  it  was 
error  to  instruct  the  jury  that  there  were 
no  circumstances  In  the  case  to  reduce  the 
offense  below  tbatot murder  in  tbe  first  de- 
gree. The  questiun  whether  thekiHins 
was  perpetrated  with  tbedellberatloDand 
premeditation  necessary  to  constitute  It 
murder  In  the  tirst  degree  was  uno  which 
it  was  'peculiarly  the  pro\ince  of  the  jury 
to  determtue."*  II  the  witnesses  In  tb!a 
case  bad  testified  to  a  taking  of  the  life  of 
deceased  under  any  ut  the  clrcum- 
Btances  enumerated  by  section  189  of  the 
Penal  (k>de  as  conclusive  evidence  of  niar- 
der  in  the  first  degree,  such  as  by  means 
of  poison, lying  In  wait,  or  torture.  It  may 
be  that  an  instruction  in  the  form  givt^n 
In  tbe  coiirt  below  could  be  upheld ;  as.  in 
that  case,  If  the  evidence  were  true,  it 
could  be  said  as  a  matter  of  law  titat  tbe 
crime  committed  was  murder  in  the  first 
degree,  because  the  act  itself  Is  made  con- 
clusive evidence  of  the  tact  that  It  was 
wlllfui. delibera te,  and  premeditated.  Bat 
tbe  question  arising  upon  the  evidence 
here  ih  far  ditferent;  and  whether  tbe 
shooting  of  Leny  Jlng  was  willful,  deliber- 
ate, and  premeditated  wan  purely  a  ques- 
tion of  fact,  to  be  determined  as  an  infer- 
ence from  all  the  circumstances  surround- 
ing the  act,  and  was  solely  a  matter  for 
the  jury  to  find  and  declare  for  them- 
selves. No  matter  how  clearly  it  may 
have  appeared  to  the  court  that  the  cir- 
cumstances or  manner  of  the  killing,  as 
given  by  tbe  witness,  would,  if  truly 
given,  fumlsh  anfficient  evidence  of  every- 
thing essenMal  to  make  the  killing  marder 
in  the  first  degree,  still  the  constitution 
forbade  the  judge  to  announce  his  concla- 
slon  to  the  jury,  and  the  defendant  was 
entitled  to  have  that  question  submitted 
tor  decision  to  the  jury  alone,  as  being  the 
only  persons  authorized  to  pass  upon  It, 
and  was  entitled  to  a  verdict  based  upon 
their  own  Jndgment,  entirely  uninfluenced 
by  the  opinion  of  the  court  as  to  what 
inferences  ot  fart  should  be  drawn  from 
the  evidence  relating  to  this  partlralar 
fact. 

2,  Nor  ore  we  permitted  hero  to  weigh 
the  testimony  for  the  purpose  of  deterw 
mining  whether  the  verdict  of  the  jury  is 
not  right  upon  the  evidence.  What  was 
said  by  the  court  In  People  v.  Va1encia,4S 
<7al.  P>5Q.  Is  in  point  here:  **We  are  not 
justified  In  saying  that  the  error  was  pro- 
ductive ot  no  injury  to  the  defendants,  be- 
cause we  maybe  satisfied  that  the  Jury 
ought  to  have  found  from  the  evidence,  as 
they  did,  that  tbe  defendants  are  guilty  of 
murtler  in  the  first  degree.  Tbn  qnestton 
as  to  the  deliberation  and  premeditation 
of  the  defendants  is  one  which  is  peculiar- 
ly the  province  of  the  jury  to  determine; 
and  should  we  sustain  the  charge  of  the 
court  because  of  the  apparently  satisfac- 
tory character  of  tbe  evidence,  that  ques- 
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tlon  trnatti  Tlrtaally  be  wltbdrawn  from 

the  jury." 

3.  The  nrror  In  this  charge  was  not 
cured  toy  this  enbseqnent  statement  ot  the 
conrt:  **J  am  not  allowed  to  aralst  yon 
hi  any  way  by  sugKestlona  on  the  testi- 
mony. And  If  yuu  should  think  that 
there  Is  any  Intimation  ot  my  opinion,  or 
anything  else,  yon  shonld  utterly  disre- 
gard It.  It  Is  only  yonr  buslnefls  to  de- 
cide these  questions  of  fact."  Tills  was 
not  a  withdrawal  or  a  qualltlcatlon  of  the 
former  statement  ot  the  court  that  the 
killing  of  LueyJlngwas  murder  in  tbeflnit 
degree.  If  the  wltnessea  for  the  prosecu* 
tion  were  believed.  Other  parts  of  the 
charge  are  excepted  to,  but  it  Is  not  neces- 
sary to  pass  upon  any  other  assignment 
of  error  lo  the  case.  Jadgraent  and  order 
reversed. 

We  concur:  Bkatty,  C.  J.;  MoFar- 
LANU,  J.;  Oabodite,  J.;  Harbisom,  J.; 
Paterbon,  J.;  Sharpstbin,  J. 


(83  Cal.  3B) 

Booth  et  aJ.  v.  Pfndoi,a  et  &1A  (No. 
13,207.) 

(Supreme  Court  of  CallfomUL   Feb.  IS,  1891.) 

MbCBAKICS'  LlBNfl — PLBADina. 

1.  Where  two  separate  buildinin  are  cod- 
Btructed  at  different  umes,  under  dinerent  con. 
tracts  between  tbe  owner  and  the  same  coa- 
tractor,  a  mechanlo'v  lien  may  be  Jointly  filed 
against  both,  wltlioat  specifying  the  amount  due 
on  each. 

S.  To  render  a  Indgment  fteamechanio's  Hen 
TBJjd,  where  tbe  contract  is  not  reooroed,  there 
most  have  been  an  allegation  in  tbe  complaiut, 
sod  a  finding  of  the  court,  as  to  Che  value  of  tbe 
material  furnished  and  the  work  done. 
Affirming  2S  Fac.  Rep.  200. 

In  bank.  On  rehearing.  For  former 
report,  see  S3  Pae.  Bep.  200, 

Per  Gubiah.  This  Ut  an  action  brought 
by  plaintiffs  hnTtng  several  liens  of  me- 
ebaulcs  and  material-men  against  propf>r- 
ty  owned  by  Peiidola,  deceased,  in  his  life 
time.  The  findings  show  that  Fendola 
entered  Into  a  written  agreement  with 
one  Hamilton  on  March  29,  ISbT,  for  the 
construction  of  the  Wpstem  Hotel,  In  the 
city  of  Hanta  Barbara,  and  on  the  I5th  of 
June  entered  Into  another  contract  with 
■aid  Hamilton  to  build  a  cottage  near 
said  hotel  and  on  the  same  lot.  Neither 
of  these  contracts  was  recorded.  Belt  & 
Co.  furnished  materials  for  both  buUdinKs, 
for  which  Humllton  agreed  to  pay  a  rea- 
sonable price.  The  court  finds,  that  the 
reasonable  value  of  the  materials  fur^ 
ntshed  by  t^jero  was  f363.99.  On  May  2, 
1887.  Hamilton  entered  Into  an  agreement 
with  Backus  &  Heyl,  by  the  terms  of 
which  the  latter  were  to  paint  the  hotel 
tor  the  sum  nf  $365,  and  the  cottage  for  ' 
the  sum  of  $135.  The  court  finds  that  of 
these  Hums  $131 .71  remains  unpaid.  L.tgbt- 
Der&Bucklnghnm  furnished  materials  for, 
and  performed  certain  work  on,  the  cut- 
tngd,  for  which  Hamilton  was  to  pay  the 
sum  of  $385,  and  performed  certain  work 
on,  and  furnished  materials  for.  the  hotel, 
for  which  they  were  to  receive  the  sum  of 
$U75,  of  which  tbe  sum  ol  $685.85  remains 
due  and  uitpald.  

'  iHodiJ;rlngMPaaIUP-711. 


1.  The  claims  of  Hen  filed  by  Backus  A 
Heyl  and  L.lghtner  &  Buckingham  segre- 
gate and  specify  the  amounts  which  they 
were  to  be  paid  on  each  building,  and 
state  the  total  of  the  amounts  paid  to 
them  and  the  balance  due  on  both  build- 
ings. It  Is  not  staled,  either  In  tbe  com- 
plaint or  In  the  findings,  how  much  re- 
mains due  on  each  of  the  buildings,  and 
the  question  Is  presented  whether  a  }oint 
lien  can  be  filed  against  two  buildings 
where  they  are  separate  structures  which 
hare  been  erected  at  dilferent  times,  and 
under  different  contracts  between  tbe 
owner  and  the  original  contractor.  It 
seems  to  be  conceded  that  u  Joint  lien  may 
be  filed  against  two  buildings  erected  at 
the  same  time  and  under  the  same  con- 
tract. We  think  there  cou  be  no  duubt 
that  such  is  the  case;  and  whotever  may 
be  the  rights  of  an  original  contractor, 
having  constructed  two  separate  build- 
ings under  two  8eparQ.te  and  valid  con- 
trauts,  we  think  that  In  the  case  at  bar 
the  only  effect  of  tbe  failure  to  state  how 
much  labor  and  material  was  furnished 
one  building,  and  how  much  the  other,  is 
to  postpone  the  Hens  of  these  claimants 
and  give  precedence  to  the  liens  of  others. 

2.  The  complaint  alleges  that  Hamilton 
agreed  to  pay  Backus  Jk  Heyl  the  sums  of 
$305  and  $135,  above  referred  to,  and  that 
■  he  agreed  to  pay  Buckingham  &  Llghtner 
the  sum  of  $))75  for  work  done  on.  and 
material  furnished  for,  the  hotel,  and  $S36 
on  aotount  of  the  cottage;  but  it  is  no- 
where alleppd.  nor  does  the  court  find, 
what  was  the  value  of  any  of  the  mate- 
rials furnished  or  any  of  the  work  per- 
formed. Huch  allegations  and  findings 
were  necessary,  and  tbe  Judgment  cannot 
be  supported  without  them.  The  con- 
tract between  tbe  owner  and  Hamilton 
was  never  filed  for  record.  It  was  void, 
and  while  It  Is  donbtless  true  that  the 
contract  price  agreed  npou  between  Ham- 
flton,  the  agent  of  the  owner,  and  the  ma- 
terial-men and  laborers.  Is  prima  facie  evi- 
dence of  the  value  of  the  materials  fur- 
nished and  labor  performed,  and  would 
Bupi>ort  a  finding  of  value,  we  think  that 
an  allegation  and  a  finding  on  the  subject 
are  essential  to  support  u  Judgment  In  ac- 
tions of  this  character.  All  other  points 
made  by  appellant  and  worthy  of  consid- 
eration wMre  noticed  by  Mr.  Jnstlce  Mo- 
Farland  In  the.  opinion  filed  in  departs 
ment,  (23  Pac.  Rep.  200.)  and  we  are  satis- 
fied with  the  conclusions  therein  reached. 

Judgment  as  to  plaintirfH  Buckingham 
and  Heyl  Is  reversed,  and  the  cause  Is  re- 
manded for  new  trial,  with  permission  to 
amend  their  pleadings  aa  they  may  be  ad- 
vised. In  all  other  respects  the  Judgment 
Is  affirmed. 


(88  Cal.  68) 

AiaAMBBA  AODITION  WaTKR  Co.  V.  MaT- 
BEEtRT.    (No.  13.126.) 

{Supreme  Court  of  Cnltfomia.    Feb.  14,  1891.) 

WaTER-RiOHTS— CONSTBDCTIOS  OW  COSTRACT. 

1.  W.,  the  owner  of  land  In  which  a  stream 
took  Its  origin,  made  an  agreement  with  E.,  tbe 
occupant  of  government  land  throu^rh  which  the 
stream  flowed,  whereby  W.  granted  to  K.  the 
right  to  enter  on  W.  's  land,  and,  by  means  of  a 
ditch,  conduct  onto  the  upper  part  of  E.  *•  land 
the  water  from  said  stream,  for  use  Jqt  irrigate 

Digi!ized  by  L^OOglC 


1102 


PACIFIC  BEPOBTEB,yoi;.25. 


(Cal. 


ing  his  land  during  two  days  of  each  week;  and 
E.  granted  to  W.  the  right  to  enter  on  the  lauds 
occupied  by  him,  and  dig  sach  ditches  as  he 
wished  to,  to  dlstrlbate  the  wuter  over  lands  of 
W.  Thereafter  K.  obtained  title  to  the  gorem- 
ment  land  occupied  by  him,  bought  part  of  W.'s 
land  above,  through  which  the  stream  flowed, 
subject  to  a  reservation  of  all  water-rights,  and 
from  different  sources  acquired  the  lands  below 
the  lands  which  he  occupied  at  the  date  of  the 
contract.  Plaintiff  succeeded  to  the  lands  and 
water-rights  of  W. ;  defendant,  lo  those  of  K. 
Held,  that  defendant  could  not  claim  water-rights 
under  the  contiract  and  also  as  riparian  owner 
through  the  subsequent  purchases  along  the  lower 
part  of  the  stream,   Fatersgst,  J.,  dissenting. 

3.  On  the  land  pm^ibased  from  W.  by  K., 
defendant,  and  not  plaintiff,  has  the  right  to  de- 
velop water  by  digging  wells,  running  tunnels, 
etc.,  so  long  as  the  natural  flow  of  the  stream  is 
not  interfered  with. 

In  bank.  Appeal  from  aupeiiur  court. 
Lo8  Aii^reles  county;    A.  W.  Hctton, 

Houghton,  Silent  &  Campbell,  for  appel- 
lant. Btcknell  &  White  and  Chapman  & 
Hendricks,  (Cross  A  Denson,  of  counsel,) 
tor  respondeat. 

Beatty,  C.  J.  There  Is  in  the  county  of 
Los  Angeles  a  natural  stream  issufngr  out 
of  the  Canada  del  MoUoo,  and  called  "  Mill 
Creek,"  which  flows  southward  from  the 
mouth  of  the  canada  to wanls  the  town  of 
Alhambra.  Id  the  year  1860,  the  laud  era- 
bracing  the  source  of  Mill  creek,  and  ex- 
tending to  and  Includinjc  the  mouth  of  the 
Canada,  belonged  to  B.  D.  Wilson;  south 
of  and  adjoining  tlie  land  of  Wilson,  and 
Including  the  lower  course  of  Mill  creek, 
was  a  tract  of  government  land,  embrac- 
ing 154  acres,  occupied  by  E.  J.  C.  Koweu. 
Mill  creek  flowed  across  this  tract  and  up- 
on othervacant  land  of  the  United  States. 
In  its  ordinary  stages,  and  in  Its  natural 
condition,  the  stream  flowed  but  a  short 
distance  below  the  land  occupied,  by  Kew- 
en.  In  order  to  irrigate  higher  portions 
of  his  land  and  get  a  head  for  conducting 
water  to  his  house  under  pressure.  It  was 
necessary  for  Kewen  to  divert  water  from 
the  stream  on  the  lands  of  Wilson,  and  it 
was  also  convenient  for  Wilson  to  con- 
duct a  portion,  at  least,  of  the  water  used 
by  him  in  Irrigation  across  the  lands  occu- 
pied by  Kewen.  Under  these  cli-cum- 
Btances,  Wilson  and  wife  on  the  one  aide, 
and  Kewen  and  wife  on  the  other,  entered 
into  the  following  contract:  "This  indent- 
ure, made  this  seventh  day  of  May,  A.  D. 
1860,  between  Benjamin  D.  Wilson  and 
Margaret,  hf.s  wile,  of  the  first  part,  and 
Edward  J.  t\  Kewen  and  Fancie,  his  wife, 
of  the  second  part.  Whereas,  the  said  Ben  • 
Jamin  D.  Wilson  Is  the  owner  of  a  certain 
tract  of  land  called  the  'Rincon  de  San 
Pasqual,'  situate  in  the  county  of  Los  An- 
geles, the  boundaries  of  which,  are  set  out 
and  described  and  are  known  to  the  par- 
ties hereto ;  and  whereas,  there  Is  a  certain 
stream  of  water,  which  takes  Its  rise  upon 
said  tract  of  land  and  flows  through  a 
glen  or  Canada,  called  'Canada  del  Mo- 
lino,*  or  'Mill  Stream,'  which  glen  Is  the 
glen  which  is  in  fr<mt  of  the  old  mill  for- 
merly possesHed  by  the  mission  of  San 
Gabriel,  and  being  upon  the  banks  of  a 
certain  fresh- water  lake  called  '  Lake  Vine- 
yard,* which  stream,  after  passing  through 


the  said  glen,  flows  over  the  boundary 
line  of  the  said  tract  of  land  called  'Rincon 
de  San  Pasqual,'  and  on  and  upon  the 
lands  outside  thereof;  and  whereas,  the 
said  parties  of  the  second  part  poraess  cer- 
tain lands  outside  of  and  boundins  on 
said  boundary  lines,  upon  which  they  are 
desirous  of  bringing  the  said  water  flow- 
ing In  said  Mill  stream,  to  which  the  Bsfd 
Benjamin  D.  Wilson  is  willing  to  consent 
In  the  manner  and  mode  and  fur  the  con- 
Bideratiuns  hereinafter  expressed:  Now. 
therefore,  this  indenture  witnesseth,  that 
the  parties  of  the  first  part  for  and  In  con- 
sideration of  tbs  grants  and  privil^esto 
aatd  Wilson  hereinafter  made,  and  uf  the 
free,  effective,  and  undisturbed  enjoyment 
thereof,  have  granted,  released,  remised, 
and  conveyed,  and  by  these  presents  do 
grant,  .reieaee,  remise,  and  convey  to  tbe 
parties  of  the  secwnd  part  the  right  of 
entry  for  themselveB  and  servants  in.  over, 
and  upon  those  certain  lands,  being  Id  the 
county  of  IjOs  Angeles  and  in  the  tract  of 
(and  called  'Rincon  de  San  Pasgnal,* 
which  said  tract  of  land  has  been  finally 
surveyed  by  the  United  States  surveyor 
general,  wliich  said  certain  lands  are  those 
lying  within  and  on  the  western  side  of 
the  glen  or  canada,  called  the  *  Canada  del 
Molino,'  or  'Mill  Stream,*  the  muath 
whereof  la  to  the  northward  of  the  old 
mill  formerly  occupied  by  the  mission  of 
San  Qabrlel,  near  the  lake  now  called 
'Lake  Vineyard;'  and  after  entry  thereup- 
on the  right  of  guiding  and  conducting  for 
two  days  in  each  week,  commencing  Fri- 
day and  continuing  through  Saturday— 
that  is.  Friday  and  Saturday  of  each  week 
— thewater  Hitwing  In  said  gien, along  th«» 
w^tern  side.  In  the  upper  water  ditch 
now  existing  therein,  a  portion  whereof 
was  dug  and  opened  In  the  fall  of  Inst 
year,  together  with  the  privilege  of  keep- 
ing the  same  in  repair,  the  right  of  dig- 
ging earth  therein,  ^nd  after  guiding  and 
conducting  said  water  along  said  ditch, as 
aforesaid,  the  exclusive  right  to  and 
distrlbute-the  same  for  the  purpose  of  irri- 
gating their  lands  during  the  said  two 
days  in  each  week:  provided,  neverthe- 
less, that  when  the  said  waters  shall  not 
be  used  for  tbe  Irrigation  of  the  lands 
aforesaid,  that  then  they  shall  be  per- 
mitted to  flow  In  the  manner  and  mode 
as  directed  by  said  Wilson.  To  have 
and  to  hold  the  said  right  of  entry  as 
aforesaid  and  the  privileges  thereunto  an- 
nexed to  the  said  parties  of  the  second 
part,  or  either  of  them,  owner  or  owners 
of  the  land  now  occupied  by  them,  and  to 
their  or  his  heirs  forever.  And  tbe  parties 
of  the  second  part,  for  and  in  considera- 
tion of  the  grant  herrinbefore  made,  hare 
given,  granted,  remised,  released, and  con- 
firmed, and  by  these  presents  do  elre, 
grant,  remise,  release,  and  confirm  to  said 
Benjamin  D.  Wilson  and  his  heirs  and  as- 
signs a  right  of  entry  for  himself  and  his 
servants  In  and  upon  all  the  lands  now 
occupied  by  them,  called  the'Bancfao  dti 
Molino,'  being  the  same  tract  of  land  faere> 
inbefore  referrerl  to,  for  tbe  purpose  of 
opening  new  water  ditches  upon  and 
through  the  said  lands,  or  of  using  those 
already  opened,  and  for  the  purpose  of 
erecting  end  building  aqaeducts  orflamea. 
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or  of  usfoff  those  already  erected,  and  of 

keeping  the  Bald  water  ditches,  flumes,  or 
aqueducts  tn  repair,  and  lor  these  pur- 
poses the  right  to  dig  earth;  also  the 
right  ot  way  lu  and  upon  said  lands  for 
the  purpose  ot  guiding  and  conducting 
said  vater  as  the  said  WllRon  may  desire 
or  wish,  through  said  water  ditches, 
flumes,  or  aqueducts  now  or  to  be  opened 
or  built  upon  or  over  the  said  landH  In 
such  directions,  along  such  levels,  and  In 
such  manner  and  mode  as  may  seem  to 
him  expedient  and  useful,  but  not  so  as  to- 
wsntuiily  and  uselessly  injure  them,  tlie 
parties  of  the  second  part  and  either  of 
them  shall  permit  to  flow  except  as  here* 
Inalter  speclfled,  without  disturbance, 
dlminntton.  or  Injury,  through  and  over 
their  said  lands  along  the  said  water 
ditches,  flumes,  or  aqueducts,  to  such 
point  or  points  outside  thereof  as  the  said 
Wilson  may  from  time  to  time  select; 
subject,  nevertheless,  to  the  right  of  the 
parties  of  the  second  part  to  use  the  wa- 
ter for  irrigation  of  the  said  lands  now 
occupied  by  tbem,  flowing  In  the  upper  or 
higher  ditch,  or  in  any  water  ditch,  fiume, 
or  aqueduct  used,  dug.  or  erected  by  the 
said  parties  of  the  first  part  upon  thelands 
of  the  parties  of  the  second  part,  or  either 
ot  thom.as  aforesaid,  during  the  two  days 
hereinafter  specified,  and  subject  to  their 
further  right  to  conduct  so  much  of  the 
water  in  the  upper  ditch  at  any  time  when 
it  may  be  flowing  therein  through  a  pipe 
two  Inches  In  diameter  as  may  be  sufll- 
cient  to  fill  the  same  for  the  purposes  of 
domestic  use  and  for  the  playing  of  a 
fountain.  And  all  the  parties  hereto 
mutually  covenant  to  perform  all  the  ob> 
ligations  herein  contracted,  and  agree 
that  the  agreements  and  stipulations 
herein  shall  bind  as  well  themselves  as 
their  heirs,  executurs,  and  administrators 
and  assigns.  In  witness  whereof  the 
parties  tu  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and 
year  flrst  above  written.  B.  D.  Wilson. 
[Seal.]  Margaret  Wilson.  [Seal.]  E.J.C. 
Kbwbn.  [Seal.]  Fannie  Kewen.  [Sea!.]** 
Subsequently  Kewen  acquired  the  title  to 
the  government  land  occupied  by  hlui, 
and  he  also  acquired  50  acres,  including 
the  month  of  the  canada  from  Wilson, 
subject  to  a  reservation  of  all  water-rights, 
and  from  dlHerent  sources  he  acquired 
the  lands  along  the  course  ot  the  stream 
below  and  adjoining  the  laud  which  he 
claimed  and  occupied  at  the  date  of  the 
contract.  AH  these  lands  and  all  his  rights 
under  the  contract  were  thereafter  sold 
and  duly  transferred  to  the  defendant. 
The  plaintiff  has  acquired  certain  lands 
from  AVllson,  and  succeeded  to  all  his 
rights  under  the  contract.  Both  parties 
have  continuously  claimed  and  asserted, 
and  in  this  action  are  claiming  and  assert- 
ing, the  rights  secured  to  their  respective 
predecessors  by  the  contract,  and  none  oth- 
er. But  they  llffer  widely  as  to  its  proper 
construction,  and  the  defendant  is  using 
water  at  times  and  tor  purposes  which  the 
plaintiff  coDtendsarein  excess  of  his  rights, 
and  Injurious  to  It. 

This  action  was  brought  to  determine 
the  respective  rights  of  the  parties  in  the 
waters  of  the  stream.  The  superior  court 


sustained  the  claims  ot  the  plaintiff,  and 

made  a  decree  declaring  and  establishing 
its  rights,  and  enjoining  tiie  defendant 
from  Infrlngiiig  the  rights  so  established. 
Defendant  appeals  from  the  Judgment  and 
from  an  order  denying  a  new  trial.  The 
assignment  ot  error  principally  relied  on 
Is  that  the  superior  court  gave  an  errone- 
ous construction  to  the  contract  of  May 
7,  1860.  But  we  think  the  court  construed 
the  contract  according  to  the  Intention  of 
the  parties,  us  shown  not  only  by  Its 
terms,  but  by  their  subsequent  action  un- 
der it.  They  seem  to  have  acted  upon  the 
assumption  that  they  had  a  right  to  di- 
vide between  themselves  the  entire  flow  of 
the  stream,  and  their  agreement,  though 
In  artificially  drawn  and  most  awkwardly 
expressed,  clearly  evinces  that  such  wa» 
their  intention.  .  Nor  cau  It  be  urged 
against  this  construL-tlun  that  It  impute^ 
to  the  parties  an  Intention  to  do  that 
which  they  had  no  right  to  do..  For,  so 
far  as  appears,  they  were  at  that  time  the 
sole  occupants  of  the  lands  bordering  the 
stream,  and  the  lands  through  which  It 
flowed  after  leaving  the  lands  of  Kewen 
belonged  to  the  United  States.  Such  be- 
ing the  case,  they  had  a  right  to  appro- 
priate the  entire  stream  for  any  beneficial 
purpose.  Evidently  they  contemplated 
such  an  appropriation  for  the  purpose  ot 
Irrigating  the  land  then  lo  possession  of 
Kewen,  and.  subject  to  the  limited  rights 
secured  to  him  by  the  terms  of  their  artree- 
nient,  for  the  further  purpose  of  Irrigating 
any  lands  owned,  or  thereafter  to  be  ac- 
quired, by  Wilson,  whether  riparian  to  the 
stream  or  not.  There  was  nothing  unlaw- 
ful or  Improper  In  such  an  agreement,  or 
In  such  appropriation  and  diversion  of 
the  water,  as  between  themselves,  or  as 
against  the  United  States.  It  was  held 
by  the  superior  court,  correctly,  as  we 
think,  that  by  the  contract  Wilson  and  his 
successors  acquired,  as  against  Kewen, 
and  thcwfl  claiming  under  him,  the  right  to 
use  all  the  waters  ot  the  stream  and  to  di- 
vert the  same  to  lands  not  riparian,  sub- 
ject only  to  the  rights  of  Kewen,  as  de- 
fined by  the  contract,  y.  e.,  the  right  to 
use  the  entire  flow  ot  thestream  on  Friday 
and  Saturday  of  each  week  for  the  irriga- 
tion uf  the  land  owned  or  occupied  by  him 
at  the  date  of  the  contract,  the  right  to 
maintain  his  ditch  and  divert  the  water 
on  the  land  of  Wilson,  the  right  to  draw 
water  therefrom,  whenever  it  might  be 
flowing  therein,  for  domestic  purposes,  and 
for  playing  a  fountain,  to  the  capacity  of 
a  two-Inch  pipe,  and  the  right  to  use  the 
ditches,  pipes,  and  works  of  Wilson,  sit- 
uated on  his  land,  for  the  purposes  of  Irri- 
gation on  Fridays  and  Saturdays.  It 
.  was  also  correctly  held  by  the  superior 
conrt  that  Wilson,  In  his  conveyance  to 
Kewen  of  the  dO-acre  tract,  reserved  all 
water-rights  then  possessed  by  him, 
whether  dependent  on  the  contract  or  ap- 
purtenant to  the  land  conveyed.  But  It 
is  contended  by  the  appellant  that  since 
he  has  become  the  owner  ot  the  lands 
bordering  on  the  stream  below  the  land 
owned  or  occupied  by  Kewen  at  the  date 
of  the  contract,  he  has,  as  a  riparian  pro- 
prietor, a  right  to  Insist  upon  his  share 
ot  the  waters  ot  the  stream  for  the  Irrl- 
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eatlon  of  those  lands.  Independent  of  and 
Boperior  to  any  lishts  of  any  party  under 
the  contract.  But  be  ^anaut  at  the  Bume 
time  claim  under  the  contract  and  agraluRt 
It.  As  above  stated,  the  caeesbows  that 
he,  as  well  as  his  predecessor,  Kewen,  has 
always  claimed  and  exercised  the  rights 
secured  by  the  contract  and  wholly  de- 
pendent upon  it.  In  his  answer  In  this 
case  be  makeB  no  ciaini  as  a  riparian 
owner,  but  reilee  on  tils  construction  of 
the  contract.  We  do  not  seehow  hecould 
maintalD  positions  ho  inconslHtent,  even 
II  his  clailm  as  a  riparian  owner  was  clear- 
ly well  founded.  Bat  be  seems  to'  have 
acquired  all  his  riparian  land  throuffh 
Kewen.  II  this  la  so— -If  Kewen,  after  en- 
terlnf^lnto  the  contract  with  Wilson,  ac- 
quired title  to  the  lands  below  him — his 
riparian  rights  as  owner  of  such  land  be- 
eame  subordinated  to  the  rights  he  had 
f^ranted  to  Wilson  by  the  contract.  At 
least.  It  Is  certain  be  could  not  at  the 
same  time  Insist  upon  rights  as  a  riparian 
owner  inconslittent  with  the  right  he  had 
granted  to  Wilson,  and  at  the  same  timd 
claim  and  exercise  rights  granted  by  Wil- 
son upon  no  other  consideration  than  his 
own  grant  to  him.  He  conld  not  at  the 
same  time  enjoy  the  benefits  ot  bis  con- 
tract and  repudiate  its  burden.  But,  as 
we  have  seen,  both  Kewen  and  the  defend- 
ant hare  alwayR  claimed  under  the  con- 
tract, and  to  tbat  they  must  look  for  a 
definition  of  their  rights.  In  one  partic- 
ular, however,  the  findings  and  the  decree 
are  unwarranted  by  the  evidence  and  by 
a  proper  coustruction  of  the  contract  and 
deed  from  Wilson  to  Kewen  conveyiUK  the 
50- acre  tract.  It  Is  found  as  a  fact,  and 
decreed  accordingly,  that  plaintiff,  as  sue- 
cefiBur  to  Wilson,  has  a  right  to  develop 
water  on  the  50-Bcre  tract,  and  that  the 
defendant  has  no  right  to  develop  water 
tbereon.  We  do  not  thlnlc  that  plain- 
tiff has  any  such  right,  if  by  developing 
water  Is  meant  the  digging  of  wells,  run- 
ning of  tunnels,  and  the  like.  Nor  do  we 
think  that  the  defendant  is  precluded,  as 
successor  ot  Kewen,  either  by  the  deed  or 
contract,  from  digging  wells,  running  tun- 
nels, etc.,  on  the  50-acre  tract  for  the  pur- 
poBB  of  obtaining  water,  so  long  as  he 
does  not  thereby  interfere  with  or  percep- 
tibly diminish  the  natural  flow  of  the 
stream.  The  decree  of  the  superior  court 
should  be  modified,  so  far  as  necessary, 
to  bring  it  in  barmony  with  tliese  views. 
The  cause  Is  remanded,  with  directions  to 
the  superior  court  to  modify  its  decree  ac- 
cordingly, and  as  so  modified  it  will  stand 
affirmed ;  the  appellant  to  recover  costs 
of  the  appeal. 

We  concur:  McFarland,  J.:  Shahp- 
BTRiN,  J.;  De  Haven,  J.;  Gaboutte,  J. 

Patersos,  J.,  (dissentiiif^.)  I  concur  In 
the  tudgmeut  in  so  far  as  it  directs  a  mod- 
ificatitm  of  the  decree,  but  nra  unable  to 
concur  with  the  majority  In  the  construc- 
tion of  the  contract  between  the  Wilsons 
and  the  Kewens.  I  am  unable  to  see  in 
that  contract  an  Intention  on  the  part  of 
the  parties  tliereto  to  convey  or  partition 
their  water-rights.  The  object  of  the  con- 
tract was  to  secure  water  for  the  tract  of 


land  then  owned  by  the  respective  parties. 
Wilson  could  not  get  it  upon  his  land- 
portions  of  his  land — withoutcrogslng  tbe 
lands  of  Kewen.  Kewen  could  not  set  tt 
upon  certain  psrtlona  of  his  land,  which 
be  desired  to  Irrigate,  without  the  use  of 
the  ditch  he  had  constructed  on  Wilson's 
land.  It  seems  that  Wilson  never  used 
this  ditch,  but  he  could  get  water  on  bis 
laud  lying  east  of  Lake  Vineyard  by 
ditches,  flumes,  and  aqueducts,  throagh 
which  to  carry  the  water  upon  and  across 
Kewen's  land.  Eachgranted  to  the  other 
an  easement  for  the  purpose  of  eondactlns 
the  water  upon  his  land.  In  flzini;  tbe 
time  each  was  to  use  the  water,  they  did 
not  necessarily  convey  any  water-right, 
and,  In  the  absence  of  an  Intention  tu  do 
so  clearly  appearing  in  express  and  uneqaiv- 
ocal  terms.  It  should  not  be  held  that 
they  did.  If  a  third  person  had  purcbased 
the  land  lying  below  the  154.32  acres 
owned  by  Kewen,  he  certainly  would  not 
have  been  bound  by  the  contract  between 
Wilson  and  Kewen.  Hecould  have  main- 
tained his  right  to  tbe  uue  of  the  waters 
of  the  stream  as  a  riparian  proprietor, 
notwithstanding  the  fact  tliat  the  stream 
had  Its  source  on  the  lands  of  Wilson. 
Kidd  V.  Laird.  15  Cnl.  179;  Canal  Co.  v. 
Kidd,37Cal.  311;  Gonid  v.  Stafford,  77 
Cal.  68.  18  Pac.  Bep.  879.  As  betweeo 
themselves,  of  course,  Wilson  and  Kewea 
could  dispose  of  their  water-rights  as 
they  chose;  but  they  could  not  affect  tbe 
rights  of  lower  proprietors,  and  I  am  un- 
able to  see  how  the  defendant  can  be  es- 
topped from  claiming  tbe  same  right  that 
any  other  purchaser  of  tbe  land  below 
the  Kewen  lands  would  have  had  as  a  ri- 
parian owner.  If  he  had  owned  the  lower 
tract  at  the  time  the  contract  was  entered 
into  by  Wilson  and  Kewen,  or  If  he  bad 
purchased  it  before  he  purchased  the 
Kewen  tract.  It  does  not  seem  to  me  that 
he  would  have  lost  his  rights  asariparian 
owner  of  the  first  tract  purchased,  simply- 
becauae  his  second 'fn'^ntor  had  entered 
into  the  contract  with  Wilson.  I  am  at 
a  loss  to  understand  why  he  waived  his 
riparian  rights  as  owner  of  the  lower 
tract  by  purchasing  the  Kewen  tract. 
When  he  purchaned  the  lower  tract  he 
took  with  the  grant  all  the  right  that  any 
other  grantee  cottld  have  taken.  Bat,  as 
stated  before,  It  seems  clear  to  me  that 
the  only  object  of  the  parties  to  the  con- 
tract was  to  secure  the  right  of  way,  each 
from  the  other,  for  conducting  water 
across  the  land,— tbe  agreement  as  to  tbe 
time  each  was  to  use  the  water  b^ng  a 
mere  matter  of  con  venlence.— and  the  use 
of  the  water  contemplated  by  the  parties 
was  confined  to  the  lands  then  held  by 
them.  It  may  be,  and  doubtless  is.  tme, 
that  the  defendant  Is  entitled  to  use  the 
water  on  the  Kewen  tract  only  in  accord- 
ance with  the  terms  of  the  contract  be- 
tween Wilson  and  Kewen,  and  that  he 
would  have  no  right  to  use  the  ditch  or 
pipes  located  above  for  the  purpose  of 
conducting  water  upon  the  lower  tract.— 
tbe  tract  below  the  land  held  by  Kewen 
at  the  time  the  contract  was  made;  but 
as  to  such  lower  tract,  I  think  the  defend- 
antisen titled  to  use  the  water  In  the  same 
manner  as  if  no  contract  had  ever  beni 
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entered  into  between  Wilson  and  Keweu, 
and  as  It  defentiant  bad  never  purchased 
tlie  upper  tract  from  Kewen.  The  defend- 
ant did  nut  in  express  terms  set  up  his 
right  as  a  riparian  proprietor  in  tie  lower 
tract,  and  there  may  be  a  doubt  as  to 
whether  sacb  right  has  been  litigated 
herein.  If  the  Issues  and  the  decree  do  not 
cover  the  rights  of  the  defendant  as  ripa- 
rian owner  of  the  tract  below,  regardless 
of  the  contract,  what  I  have  said  is  Inap- 
plicable to  the  case ;  bot  It  seems  to  me 
that  the  decree  determines  all  the  rights  of 
the  defendaut  to  the  use  of  the  water, 
without  regard  to  any  particular  tract  of 
land.  I  therefore  disnent  from  that  por- 
'tlonof  the  judgment  which  sustains  In 
part  the  decree  ol  the  court  bdow. 

(88  Cal.  m   — 

Hill  v,  Wilson  et  ah  (No.  18,586.) 

Wilson  et  &l.  v.  Hill.  (No.  18,687.) 
(Supreme  C(mrt  of  Califomia.  Feb.  16, 18»1.) 
Vbxdob  ajxd  ViitSEB— Feaudcuekt  Kbpbbbbhta- 

1.  Defendants  sold  to  plaintiff  land  and  stock 
in  a  water  company,  representing  that  the  water 
supply  to  which  the  stock  eatiblea  liim  was  suffl- 
oieatto  irrigate  the  land  andrender  itcapableof 
IHOdadng  crops.  Heldj  that  the  refn'eBeQtstion 
was  not  a  mere  expression  of  opinion,  but  a  ma- 
terial statement  that  there  was  a  permanent  and 
BOfBcient  supply  of  water  for  irrigation. 

3.  Where  certificates  of  stock  are  transferred 
by  lodorBement  in  blank,  and  not  on  the  books  of 
the  company,  an  oSer  by  the  transferee  tu  deliv- 
er them  to  the  transferrer  on  failureoftlie  coaald- 
eratloa  is  a  sufficient  tender. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  Jame8A.Gibso.n, 
Judge. 

Wtitera  &  Gird,  for  appellant.  Har- 
groYo  &  Bledsoe  and  H.  C.  Bolih,  lor  re- 
spondents. 

Pbb  Curiam.  The  case  ol  Hill  t.  Wilson 
and  ^vife  was  brought  to  foreclose  a 
mortgage  given  hy  the  defendants  tor  a 
balance  of  purcheise  money  alleged  to  he 
due  for  the  real  estate  described  therein, 
sold  by  the  plaintiff  to  the  detendunta. 
To  this  complaint  the  defendants  pleaded 
that  the  plaintiff  had  Induced  them  to 
purchase  the  land  and  execute  the  mort- 
gage by  certain  false  and  fraudulent  rep- 
resentations. The  action  of  Wilson  and 
wife  against  Hill  was  one  tu  rescind  the 
sale  of  the  land  by  Hill  to  them  and  can- 
cel the  mortgage,  on  the  same  grounds  set 
np  In  their  answer  aa  a  defense  to  the 
action  to  foreclose  the  mortgage ;  so  that 
the  Issues  In  the  two  coses  were  substan- 
tially the  same.  There  wasa  demurrer  to 
the  answer  in  the  foreclosure  suit  and  to 
the  complaint  in  the  action  to  rescind, 
which  presented  the  same  questUm.  By 
stipulation  the  two  cases  were  consoli- 
dated and  tried  together,  and  are  brought 
to  this  court  in  the  same  transcript.  The 
evidence  Is  tlie  same  In  both  cases,  so  far 
as  it  becomes  material  on  this  appeal. 
The  court  below  found  for  the  defendants 
in  the  foreclosure  proceeding  and  for  the 
plaintiff  in  the  ac  tion  to  rescind,  and  in 
the  latter  case  decreed  that  the  mortgage 
be  delivered  np  by  the  defendant,  and 
that  he  repay  the  purchase  money  paid  In 
T.25P.no.l6— 70 


cash,  amounting  to  $2,000.  Hill  api>eals 
in  both  cases. 

It  is  contended  by  the  appellant  that  nei- 
ther the  answer  in  the  flrat  case  nor  the 
complaint  in  the  last  was  good,  because' 
the  representations  alleged  to  have  been 
made  were  not  as  to  existing  facts,  but 
were  mere  opinions;  that  the  offer  to  re- 
scind was  not  made  in  time:  and  the  ten- 
der made  was  not  aufficient.  The  aale 
made  by  Hill  was  of  the  land,  45  sharea  ol 
stock  In  a  certain  water  company.  5  cords 
ol  wood,  and  a  cow,  for  the  sum  of  $0,000. 
The  shares  of  stock  entitle  the  holder  to 
BO  much  of  the  waters  of  a  certain  water- 
ditch,  to  be  used  for  irrigation  and  do- 
mestic purposes,  and  was  fur  that  reason 
only  valuable  in  connection  with  the 
land.  The  allegation  as  to  the  fraudulent 
representations  was  as  follows:  "The 
uald  plaintiff,  for  the  purpose  of  Indndng 
the  defendants  to  purchase  the  land  and 
water-right  hereinabove  described,  did 
falsely  and  fraudulently  and  deceitfully 
represent  to  defendants,  and  did  by  such 
false,  fraudulent,  and  de<>eitful  representu- 
tlons  Induce  defendants  to  believe,  that 
the  said  land  was  well  and  abundantly 
watered  by  means  of  the  said  forty-five 
shares  of  said  Timber  Bitch  Water  Com- 
pany, and  the  water  to  he  furnished  for 
use  on  said  land  by  the  said  ditcli  that 
the  said  Timber  Ditch  would  carry,  and 
that  there  would  be  flowing  therein  dur- 
ing all  the  dry  and  irrigating  season  ut 
the  year  from  two  to  three  hundre<l  inch- 
es of  water,  measured  under  a  four-loch 
pressure,  which  was  and  would  be  suffi- 
cient and  ample  to  Irrigate  the  whole  ol 
said  land,  so  that  the  sauie  would  pro- 
duce large  and  valuable  crups  of  alfalfa 
and  other  grasses.  And  the  defendants, 
relying  upon  and  b^ieving  said  represen- 
tations .to  be  true,  entered  into  the  con- 
tract for  and  made  the  purchane  of  said 
laud  and  premises,  as  hereinabove  stated, 
without  making  any  other  or  further  In- 
quiry or  examination  asto  the  water  sup- 
ply aforesaid,  believing  and  relying  upon 
the  statements  and  representatluns  of 
said  plaintiff  with  reference  to  the  said 
water  supply,  and.  being  entirely  unac- 
quainted with  that  portion  of  the  coun- 
try, entered  into  said  contract  and  made 
said  purchase  ut  the  said  land  and  water- 
right  solely  and  exclusively  upon  the  rep- 
resentatluns and  statements  of  tlie  plain- 
tiff that  the  said  land  was  well  and  abun- 
dantly supplied  with  waterfor  the  purpose 
of  irrigation  during  all  the  dry  and  ir- 
rigating season,  which  was  the  sole  and 
only  Inducement  to  defendants  to  pur- 
chase said  premises.  Tha  t  the  suil  of  said 
lands  is  dry  and  sandy  in  character, 
'Which,  without  an  abundant  supply  of 
water  for  Irrigation,  Is  absolutely  unflt 
for  farming  or  agricultural  purposes  of 
any  character  whatever,  which  was  well 
known  to  plaintiff. "  These  were  not  the 
mere  expressions  of  opinion.  They  were 
statements  of  very  material  and  Impor- 
tant facts,  and  such  as  were  well  calculat- 
ed to  Induce  the  purchase.  It  was  not  a 
statement  that  there  would  be  water 
from  a  certain  stream  or  ditch,  but  that 
the  ranch  was  well  supplied  with  water. 
This  waa  a  statement  of  an  existing  anp* 
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ply  of  water.  Norcouldithe  construed  as 
a  mere  statement  tbat  at  the  time  the  rep- 
resentation was  madelt  wassupplietl  witb 
sofficlent  water.  To  say  that  the  ranch 
was  well  watered  was  equivalent  to  a 
statement  that  it  had  a  supply  of  water 
snfflclent  to  Irrigate  and  produce  crops  at 
all  proper  seasons  of  the  year;  and  this 
was  expressly  stated.  The  alleRatlons 
were  sufficient  in  this  restHvt.  The  alle- 
gation was  tbat  the  vendees  discovered, 
by  the  failure  of  the  water  supply  on  *the 
20tb  of  June,  tbafetbe representations  were 
false;  and  they  offered  to  rescind,  and 
tendered  a  reconveyance  of'  the  land,  and 
to  return  the  certificates  of  etocit,  on  the 
20th  of  Ant^nst.  This,  we  thinic,  was  a 
reasonable  time  witbin  which  to  oHer  to 
rescind,  and  the  cause  cannot  be  reversed 
on  this  round. 

It  Is  Insisted  tbat  the  tender  on  the  offer 
to  rescind  was  not  sufficient  because  the 
cord-wood  and  the  cow  were  not  ten- 
dered, and  the  certificates  of  stocli  were 
not  tendered  tn  such  form  as  tu  vest  the 
title  In  Hill  if  the  tender  bad  been  accept- 
ed. The  allegation  as  to  the  tender  is  as 
follows:  "Defendants  further  allege  and 
aver  that  as  soon  as  they  dlRCOvered  and 
became  convinced  of  the  falsity  of  the 
aforesaid  representations  of  plaintiff  in 
regard  to  the  water  belonging  to  and  with 
said  land,  they  offered  in  good  faith  to  re- 
scind the  entire  contract  of  sale  and  pur- 
chaHe  of  the  said  premises  between  plain- 
tiff and  the  defendants,  made  on  the  lOtb 
day  of  March.  1^<  as  aforesaid,  and  for 
that  purpose  defendants  made,  execnted, 
and  acknowledged  a  good  and  sufficient 
deed  for  the  reconveyance  to  plaintiff  by 
them  of  the  land  and  premises  aforesaid, 
and  on  or  about  the  20th  day  of  August, 
isss,  and  before  the  cumraencement  of 
this  action,  they  tendered  said  -deed  to 
plaintiff,  and  offered  to  give  and  surren- 
der to  him  the  full,  peaceable,  and  quiet 
possession  of  said  premises,  and  every 
part  thereof,  together  with  thesaid  certifi- 
cates for  the  forty-five  shares  of  stock  In 
the  Timber  Ditch  Water  Company,  being 
the  identical  certificates  thereupon  In- 
dorsed, and  delivered  by  the  plaintiff  to 
the  defendants  as  aforesaid;  and  defend- 
ants then  and  there  demanded  of  the 
plaintiff  a  fall  rescisHlon  of  the  said  con- 
tract of  sale  and  purchase  by  and  between 
tbenaid  plaintiff  and  defendants,  and  of- 
fered to  restore  to  plaintiff  all  and  every 
part  of  the  said  premises  in  as  good 
state  and  coudltion  aetbey  were  when  de- 
fendants received  tbe  same,  save  and  ex- 
cept such  damage  as  tbe  trees  and  other 
crops  have  suffered  for  want  of  water  as 
aforesaid,  and  without  any  fault  of  de- 
fendants; and  demanded  of  plaintiff  the 
restoration  and  return  to  them  of  the  full 
consideration  paid  on  account  of  said  sale 
and  purchase,  and  of  the  notes  and  mort- 
gage upon  which  plaintiff  brings  this  suit; 
but  to  rescind  the  said  contract  the  plain- 
tiff then  and  there  refused, and  still  refuses 
so  to  do,  although  well  knowing  tbat  in 
equity  and  good  conscience  be  ought  to 
rescind  the  same."  This  was  sufficient 
as  to  tbe  land  and  water  stock.  It  ap- 
pears from  the  pleadings  that  the  certifi- 
cates of  stock  bad  been  transferred  to  Wil- 


son by  an  Indorsement  In  blank.  There 
does  not  appear  to  have  been  any  trans- 
fer of  the  stock  on  tbe  books  of  the  com- 
pany. This  being  so,  an  offer  to  redell  ver 
tbe  certificates  to  Ulll  was  asufficlent  ten- 
der of  them.  There  was  nu  direct  all^a- 
tlon  of  a  tender  of  tbe  cord-wood  or  the 
cow.  Counsel  for  appellant  say  there 
was  no  allegation  of  the  valne  of  the  land 
or  of  tbe  valne  of  the  personal  property, 
and  that  tbe  personal  property  not  ten- 
dered might  have  heen  of  tbe  valae  of 
¥6,000.  We  can  liardly  believe  cord-wood 
and  coWB  must  come  iiigh  In  San  Bernar- 
dino county.  But  when  weiuokatthe  evi- 
dence we  find  tbat  tbe  cord-wood  and  tbe 
cow  were  really  no  part  of  the  considera- 
tion for  the  purchase  or  the  mortgafce, 
and  that  they,  tieing  on  the  ranch,  were 
"thrown  la "  In  the  trade.  We  think  the 
general  allegation  of  an  "offer  to  reeciDd 
the  entire  contract  of  sale  and  purchase,  ** 
together  with  the  specific  allegations  set 
out  above,  rendered  the  pleadings  both 
sufficient.  In  the  judgment  rendered  the 
Wilsons  were  inquired  to  account  for  or 
return  all  of  the  property  received  by 
them.  Tbe  allegations  and  flndlnsa  of 
fraud  are  fully  sustained  by  the  evidence, 
and  the  findings  support  the  Judgment. 
Some  objections  are  made  tn  certain  rul- 
ings tn  tbe  admlsslun  and  exclusion  of  evi- 
dence, but  we  find  no  error.  In  the  leeord. 
Tbe  judgments  and  orders  In  both  of  tbe 
cases  are  affirmed. 


(»  Cal.  M) 

Naolb  t.  Caupobnia  Soutb.  B.  Co.  iNu. 
18,729.) 

(Supreme  Court  <(f  Calif  omia.   Feb.  16, 18W.) 

Carribbs — Ikjdriks  to  Fabsbnobbs — Aliobtcco 
FBOH  Thais. 
Plaintiff  in  au  aotios  against  a  railroad 
company  (or  personal  ioluries  bad  bought  a  ticket 
on  defendaDt's  road  to  his  home,  which  was  the 
tblrd  station  from  his  starting  point.  At  the 
tbird  atop  after  tbe  Journey  began,  several jMsaMt- 
gers,  bonnd  (or  tbe  same  place  as  plaintilT  start- 
ed ap,  one  of  tbem  saying  tbat  it  was  tbeir  des- 
tinauou;  and  plaintlA  going  onto  the  plst(onu 
of  the  car,  got  off  In  tbe  dark,  and,  after  falling 
15  feet  into  a  canyon,  discovered  mat  tbe  train 
had  stopped  on  a  trestle  some  distance  from  his 
statton.  No  signal  had  been  given  for  the  stop, 
and  it  lasted  only  a  mlnnteorleas,  so  that  no  one 
else  had  time  to  get  off.  One  of  plaintilTs  wit- 
nesses testified  that  there  bad  been  a  wasboai 
there;  and  it  was  not  shown  tbat  it  was  so  dark 
that  plaintiff  could  oot  have  noticed  the  canyon 
if  he  nod  taken  tbe  time  to  ioi^  Held,  that  a 
nonsuit  was  properly  granted. 

Commissioners'  decision.  Depnrtmentl. 
Appeal  from  superior  court,  San  Dlefco 
county:  Groroe  Puterbavqb,  Judge. 

lieakin  &  Story,  for  appellant.  Haaaai- 
ker  A  Biitt,  for  respondrait. 

FooTE,  C.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  forhijurfee  caased 
blm  by  the  alleged  carelessness  and  negli- 
gence of  tbe  defendant.  After  the  Intro- 
duction of  tbe  plaintiff's  evidence,  a  jury 
having  been  waived,  the  defendant  moved 
for  a  nonsuit,  which  was  granted.  From 
the  judgment  rendered  In  tbe  premises, 
and  an  order  denying  a  new  trial,  this  ap- 
peal is  taken. 
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The  facts,  as  they  appear  In  the  evidence 
of  the  plaintiff,  are  chat  on  iSandny  nifi^it, 
April  15, 1NS8.  he  wue  traveling  on  the  de- 
rendant'B  railroad.  Had  bought  his  ticltet 
at  San  Oli^o  for  La  Jolla,  a  etatlon  od 
that  road.  He  had  been  on  this  Journey 
before  in  the  day-time,  and  knew  that  at 
La  Jolla  there  was  aplatform  to  get  out 
apon.  and  that  It  bad  a  shed  over  tt.  and 
the  ground  was  level  around  the  station 
at  that  point.  In  going  from  San  Diego 
to  La  Jolla  t>efore,  he  knew  the  truln  had 
only  made  three  stops, — at  Old  Town, 
Morena,  and  La  Julta.  There  were  Ave 
other  persons  with  talni  on  the  pi>e8ent 
trip,  passengers  to  La  Jolla.  He  did  not 
know  whether  there  were  lights  about  La 
Jolla  and  thtj  station  at  night.  The  trulo 
stopped  some  time  at  Old  Town  to  water 
or  coal.  It  then  stopped  nt  Morena. 
After  this  it  again  stopped.  He  did  not 
"know  wtiat  for."  Everybody  got  astir 
in  the  car,  and  "the  men  allowed  this  was 
La  Jolla."  Tberewasakindotrush;  that 
Is,  of  the  men  In  the  car  who  had  to  get 
off  at  La  jolia,  thlnklog  they  were  there. 
The  man  alODg-slde  of  the  plaintiff  stood 
ap.  The  latter  sat  still  until  the  train 
came  to  a  stop.  The  man  said:  "You 
bad  better  get  out  quick ;  the  train  don't 
stop  a  minnte."  The  plaintiff  got  out, 
and  In  doing  so  "walked  right  off.  and 
went  down  a  canyon,  as  our  car  was 
standing  on  a  trestle-work."  He  did  not 
know  how  long  this  was  after  leaving 
Morena,  or  how  far  this  place  was  from 
La  Jolla.  He  thought  he  was  walking 
down  the  steps  to-the  platform, "instead 
of  which  he  went  down  the  canyon.  He 
fell  10  or  12  feet.  Nobody  else  got  out. 
He  sprained  bis  ankle,  and  suffered  other 
injuries.  On  cross-examination  he  did 
not  seem  to  be  certain  that  the  train  did 
stop  at  Morena,  or  how  long.  When  the 
whistle  blew  he  did  not  see  the  conductor, 
the  latter  having  taken  np  the  plaintiff's 
ticket  before  the  train  stopped ;  nor  did 
he  see  any  of  the  trainmen  when  be 
walked  off.  The  whistle  was  blown 
sharply,  but  buw  many  times  be  did  not 
remember.  On  redirect  examination  he 
knew  that  the  train  stopped  twice  after 
leaving  San  Diego  before  reaching  the 
trestle;  once  at.  Old  Town,  and  once  at 
Morena.  Tbe  plaintllf  thought  the  dis- 
tance from  where  be  walked  off  to  La 
Jolfa  "must  have  been  a  couple  of  miles. " 
His  brother.also  a  witness  for  him, stated 
that  he  might  be  "in  the  neighborhood 
of  a  mile;"  it  may  be  a  little  more  or  less; 
and  that  he  had  heard  it  was  aboat  four 
miles  between  Morena  and  La  Jolla.  He 
and  the  other  men  in  company  thought 
the  stop  was  for  La  Jolla.  There  bad 
been  no  warning  that  they  were  going  to 
stop,  or  that  tbey  must  keep  tbeir  seats. 
"From  babie  of  getting  off  at  the  third 
stopping  place  %ve  made  tbe  move  to 
get  off  there. "  On  cross-examination  be 
thought  the  distance  to  La  Jolta  from 
where  the  plaintiff  stepped  off  was  more 
than  a  mile.  He  heard  no  whistle,  and 
the  train  stopped  on  the  trestle  perhaps 
a  minute.  At  the  time  tbe  train  stopped 
neltlier  condnctor  nor  trainmen  were  in 
the  car.  Three  of  the  company  went  out 
at  one  door  of  tbe  car  and  three  at  the 


other.  Another  witness  for  plaintiff  tes- 
tified that  the  night  was  rather  dark. 
That  the  third  stop,  which  they  supposed 
to  be  La  Jolla,  was  about  midway  be- 
tween Morena  and  La  Jolla;  that  is, 
about  two  miles  from'  either  place.  He 
did  not  know  what  tbe  train  stopped  for 
at  tbe  third  point.  It  was  *'no  stopping 
place  at  all.  It  was  Just  simply  a  stop- 
ping place  for  the  train."  He  got  up  to 
get  off  at  a  different  door  from  the  plain- 
tiff, but  did  not  get  off.  He  thought  tt 
"pretty  hard  to  look  the  length  of  the  car 
and  tell  the  parties  and  recognize  them. " 
He  did  not  think  the  train  stopped  at  the 
trestle  over  15  seconds.  It  was  just  about 
time  enough  to  come  to  a  standstill  and 
move  on.  "It  only  came  to  a  standstill 
and  moved. "  He  "Judged"  the  trestle 
was  about  midway  between  Morena  and 
La  Jolla.  He  heard  none  of  the  trainmen 
say  It  was  La  Jolla.  There  was  nu  sta- 
tion called  or  mentioned  by  any  of  them. 
Another  witness  swore  that  the  train 
stopped  at  Old  Town;  then  at  another 
little  station.  "After  that  they  stopped 
where  there  had  been  a  washout.  They 
had  been  working  there;  and  they  never 
'hollered'  for  a  station.  They  kind  of 
checked  up  there.  It  was  dark.  We 
started  to  get  off.  Mr.  Nagle  [the  plain- 
tiff] got  off,  and  when  he  got  off  he  fell. 
They  started  so  quick  that  be,  having 
some  bundles  to  gather  np,  did  not  have 
time  to  get  off. "  From  all  this  It  appears 
that  the  cause  of  the  stoppage  of  tbe 
train  was  a  proper  one,  that  due  care 
might  be  taken  of  the  whole  train  and 
all  the  passengerfl  on  It.  As  the  train 
was  approaching  a  washout,  where  dan- 
ger might  exist.  It  was  the  duty  uf  the 
conductor  and  trainmen  to  be  at  their 
several  stations,— at  the  brakes  and  on 
tbe  lookout, — to  see  that  tbei-e  was  no  in- 
jury likely  to  result  In  passing  this  dan- 
gerous spot  on  the  road.  They  could  not 
perform  this  in  the  short  time  of  the  stop- 
page, and  also  go  through  the  cars  to 
warn  passengers  not  to  get  out;  for  this 
stoppage  tasted  at  tbe  most  a  minute,  or, 
as  a  witness  said,  not  more  than  "fifteen 
seconds.  "  If  tbey  had  acted  as  the  plain- 
tiff seems  to  contend  thoy  should,  an  acci- 
dent had  happened  to  the  train,  and  In- 
juries been  received  by  the  passengers, 
then  the  negligence  oC  thedefendant  would 
have  been  apparent.  It  was  evidently  the 
habit— that  of  making  the  third  stop  at 
La  Jolla— that  induced  tbe  plaintiff  and 
bis  companions  to  ruwh  for  the  door,  and 
the  former  to  jump  out  so  qoickly  as  not 
either  to  attempt  to  look  about  and  see 
if  he  was  at  La  Jolla,  or  apparently  to 
use  any  sort  of  precaution  in  seeki.ng  to 
ascertain  at  what  kind  of  a  place  he  was 
stepping  off.  It  appears  that  no  one  else 
got  off;  and,  conceding  that  the  two  per- 
sons immediately  behind  the  plaintiff  did 
nut  get  off  because  he  had  stepped  off  into 
the  canyon,  yet  it  still  appears  that  none 
of  the  three  at  the  other  door  of  the  car 
got  off,  probably  because  they  saw  they 
were  not  at  La  Jolla.  or  that  the  place  of 
tbe  stoppage  was  not  a  proper  place  at 
which  to  get  off.  It  does  not  appear  to 
have  been  so  dark  bnt  that  a  person  by 
the  proper  use  of  bis  eyes  mlght_^ave  dl^ 
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tlnffuislied  a  canyon  lying  immediately 
before  him,  10  or  15  feet  deep,  from  a  level 
place,  wliere  there  waa  a  platform  and 
shed  over  It,  which  were  to  be  Been  at 
La  JoUa.  Instead  of  attempting  to  do 
this,  the  plaintiff  heedlesBly  Jumped  off  the 
car,  and  could  not  have  taken  time  to 
look  about  him.  as  it  would  appear.  The 
defendant  cannot  be  held  to  the  reBpousi- 
bllltyof  warranting thesafety  of  the  plain- 
tiff at  nil  evntB.  Treadweil  v.  Wiiittler, 
80  Cal.  685,  586,  22  Pac.  Rep.  2G6.  It  is  "re- 
sponsible,  as  far  as  human  care  und  fore- 
sight will  go,  for  the  utmost  care  and  dili- 
gence of  very  cautious  persons,  and  there- 
fore for  the  slightest  neglect.  '  80  Cal.  595, 
22  Pac.  Rep.  272.  It  was  for  the  court,  on 
the  undisputed  facts,  to  determine  If  the 
defendant  was  guilty  or  not  of  contrib- 
utory negligence.  Glascock  v.  Railroad 
Co.,  73  Cal.  137,  14  Pac.  Rep.  618.  And 
even  If  the  burden  of  proof  Is  on  the  de- 
fendant to  show  contributory  negligence 
on  the  part  ot  the  plaintiff,  this  does  not 
pnwlude  a  judgment  "by  w^y  of  nonsuit, 
whenever  the  evidence  of  the  plaintiff  so 
concluHively  estabJlshes  a  defense  as  that 
the  court  would  grant;  a  new  trial  in  case 
of  a  verdict  In  bta  favor  upon  like  evi- 
dence." McQailkeo  v.  Railroad  Co.,  50 
Cal.  S.  The  plaintiff  had  no  Intimation 
from  the  trainmen  that  this  was  his  stop- 
ping place,  or  that  he  should  get  ott  ;  but 
got  off  apparently  because  some  Irrespon- 
sible person  said  It  was  La  Jolla,  and  per- 
haps because  of  the  habit  of  persons  get- 
ting off  there  usually  as  the  third  stopping 
place  from  San  Diego.  He  got  off  In  the 
dark,  when  the  best  use  of  one's  eyes  is 
necessary;  and  we  must  suppose  that  his 
were  good.  He  should  at  least  have  used 
them,  acting,  as  he  was,  upon  his  own 
responsibility,  with  sufficient  care  to  have 
"looked  before  he  leaped."  This  is  the 
rule,  as  we  think,  announced  In  Flemmlng 
V.  Railroad  Co.,  49  Cal.  257;  Glascock  v. 
Railroad  Co..  73  Cal.  140, 14  Pac.  Rep.  618 
We  think  the  judgment  and  oMer  should 
be  aflirmed,  and  so  advise. 

We  concur:   Vanclief,  C.  ;  Belcher,  C. 

Prr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


(88  Cal.  lOS) 

Davis  t.  Baker.  (No.  14,023.) 
(Supreme  Court  of  Calif  om\a.  Ttib.  18, 1391. ) 

ATTACHHEKT— SUFVlCIEnCT  OS  WarT— POSTING 

Copr. 

1.  A  writ  of  attachment  cannot  be  he!d  in- 
sufBdent  on  appeal  because  of  an  alleged  recital 
therein,  where  it  is  not  shown  by  hill  of  excep- 
tions, and  the  only  thing  that  appears  is  an  ob- 
jection hy  counsel,  in  which  he  recites  a  portion 
of  Iho  writ. 

3.  The  addition  of  the  words  "or  thereabouts" 
after  the  amount  of  the  demand  in  a  writ  of  at- 
taclunent  does  not  render  the  proceoding  void 
on  collateral  attack  under  Code  Civil  Proc.  Cal. 
I  540,  rectuiring  writs  of  attachmcnt^to  state  '^tbe 
amount"  of  plaintiff's  demand. 

8.  Where  a  writ  in  attachment  was  posted  on 
the  side  of  a  house  next  a  street,  the  house  being 
near  a  comer,  and  there  being  a  vacant  lot  oppo- 
site the  side  of  the  house,  ana  two  witnesses  tes- 
tify that  the  notice  could  be  easily  and  plainly 


seen  by  passers-by,  a  finding  that  it  was  posted 
in  "a  oonspioaous  place, "  as  required  by  Ooda 
dvil  Proc.  Cal.  8  643,  is  warranted. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court*  Butte  county; 
G.  G.  CLonoH.  Judge. 

Park  Henabaw  and  t^rey  ^  Sextan,  for 
appellant.   Joha  Oale,  for  respondent. 

Hayne,  C.  Suit  to  quiet  title.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
The  parties  stipulated  that  the  only  qaes- 
tlons  to  be  determined  is  whether  a  cer- 
tain attachment,  under  which  the  plain- 
tiff claims,  was  properly  levied  upon  the 
lot  in  controversy.  Upon  the  former  ap- 
peal It  was  held  that  the  return  was /iW/zia 
fade  sufficient.  72  Cal.  494,  14  Pac.  Rep. 
103.  The  defendant  now  urges  two  rea- 
sons why  the  levy  should  be  held  to  be  In- 
ButBcient. 

1.  It  is  argned  that  the  writ  was  InauflB- 
clent  tn  that  It  did  not8tate''tbeanionnt* 

of  the  plaintiff's  demand,  as  required  by 
section  540  of  the  Code  of  Civil  Procedure, 
but  stated  that  the  action  was  to  recover 
$620  *'or  thereabouts."  We  are  inclined 
to  doubt  whether  this  question  is  open  for 
consideration  under  the  Btlpnlatlon.  As- 
suming that  it  Is  open,  there  Is  no  loan- 
datiouforit  In  the  record.  Itappearsthat 
the  writ  was  introduced  in  evidence,  bat 
it  is  not  ^hown  by  the  bili  of  exceptloDB. 
The  only  thing  that  appears  is  an  objec- 
tion by  counsel,  in  the  course  of  which  be 
recites  a  portion  of  the  writ.  This  is  not 
a  sufficient  mode  of  showing  a  fact.  If  it 
be  assumed  to  be  snfflctent.  tt  only  pur- 
ports to  be  a  part  of  the  writ;  noncoa- 
Stat,  but  that  the  remainder  of  the  writ  was 
amply  sufficient  In  the  respect  referred  to. 
And  if  the  fact  was  shown  to  be  as  the  ap- 
pellant says  It  is,  wedo  not  think  that  the 
words  "or  thereabouts, "after  the  amount 
of  the  demand,  renders  the  attachmeDt 
proceedings  void  upon  a  collateral  attack. 

2.  It  Is  said  that  the  evidence  shows 
that  tfa6  writ  was  not  posted  "in  a  con- 
spicuous place,"  as  required  by  section  542 
of  the  Code  of  Civil  Procedure.  The  Bod- 
ing Is  that  the  notice  was  posted  In  a  con- 
spicuous place;  and  the  evidence  shows 
conclusively  that  this  was  so.  The  bouse 
was  near  a  corner  formed  .by  two  streets, 
and  on  the  east  side  was  a  vacant  lot. 
The  east  side  was  the  "long  side."  The 
notice  was  posted  on  this  side,  within  fire 
or  six  feet  of  the  street.  The  contention 
is  that  it  ought  to  have  been  posted  on 
the  front  of  the  house.  The  sheriff  testi- 
fies that  "  anybody  could  see  It  that  would 
go  by;"that"it  waa  the  most  suitable 
place — conspicuous  place — I  could  find;" 
and  that  It  waa  thesafest  place  to  put  the 
papers  "so  that  they  would  stay  placed.* 
(Another  witness  testified  that  the  papers 
posted  could  readily  be  seen;  "no  trouble 
to  see  them.  One  could  scarce  pass  with- 
out seeing  the  papers,  it  they  were  look- 
ing at  all.)"  There  was  noevklenceto  the 
contrary.  The  appellant  says  that  the 
testimony  ot  these  two  witnesses  was  ma- 
terially weakened  on  cross-exumination. 
but  we  do  not  think  so.  The  statute 
does  not  require  that  the  notice  shonid  be 
posted  In  "the  roost" conspicuous  place, 
but  only  In  a  conspicuous  place;  but»  U  it 
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did,  we  should  DOt  be  able  to  say  that  the 

evidence  did  not  Bbow  that  the  place  chosen 
was  not  as  conspicuous  as  any  other. 
We  tblnlc  ttiat  the  ludgmeiit  and  order 
appealed  from  should  be  afSrmed,  with 
damages. 

Weeoncnr:  Bblcher,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  oplnioa  the  Judgment  and 
order  are  affirmed. 


(88  Cal.  103) 

Cole  t.  Sbqrates.  (No.  13,839.) 
{Supreme  Court  of  CaWomia.    Feb.  18,  1891.) 
Ejbctmbnt— FLBU>iifa — GoupuiiiT. 

1.  A  complaint  in  ejectment,  filed  December 
4,  1889,  vbicb  all^s  that  on  December  20,  1»88, 
plalntifl  was  the  owner  and  in  possession  of  the 
premises  sued  for,  and  "that  on  the  S4th  day  of 
December,  1880,  piaintitT  beiogso  seised  and  pos- 
aessedj  defco^ant  wrongfully  entered  and  ousted 
plaintiff  from  the  possession  thereof,  and  now 
withholds  wrongfully  the  possession, "  is  not  ob- 
jectionable on  general  demurrer  as  alleging  ouster 
sabsequent  to  the  filing  of  the  complaiot,  as  it 
is  evideut  that  this  was  a  clerical  error  merely, 
and  is  inconsistent  with  the  allegaUon  that  de- 
fendant *'now  withholds,"  etc. 

3.  Where  the  complaint  alleges  that  the  de- 
manded premises  are  In  Snsonvllle  it  Is  not  ob- 
jectionable because  it  does  not  allege  that  they 
are  in  Lassen  county,  where  the  action  is  brought, 
as  the  court  will  take  Judicial  notice  that  Susan- 
Tille  is  in  Lassen  county,  under  the  provision  of 
Code  Civil  Proc.  Cal.  8  1875,  snbd.  2,  that  courts 
take  Judicial  notice  of  whatever  is  established 
by  law. 

In  bank.  Appeal  from  superior  court, 
Lassen  county ;  M.  Marstbller,  Judge. 

Siiinu  &  Matiten,  for  appellant.  Spencer 
&  RaketanA  Clarence  A.  Raker,  tor  respond- 
ent. 

Per  Curiam.  Ejectment.  Defendant  de- 
murred to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to 
couetitate  a  cauHe  of  action.  His  demur- 
rer having  been  sustained,  and  plaintiff 
declining  to  amend,  final  Judgment  was 
entered  dismissing  tbe  action,  and  for 
costs.  Plaintiff  appeals.  The  coraplnint 
consists  of  two  parts,  In  the  first  uf  which 
there  is  an  attempt  to  set  up  a  valid  title 
in  plaintiff  to  the  demanded  premises 
founded  on  a  sale  for  delinquent  taxes. 
The  second  part  of  tUecompIalnt  contains 
the  general  allegations  usual  In  actions  of 
this  character.  Various  objections  are 
made  to  the  validity  of  the  tax-title  first 
set  out;  but  we  find  it  unnecessary  to  pass 
upon  the  sufficiency  of  the  facts  alleged 
to  constitute  a  good  title.  The  secund 
pnrt  of  the  compldlnt  is  sufficient  In  ituelf 
to  show  a  cause  of  action,  and  the  first 
part  may  be  treated  as  surplusage.  It  Is 
alleged  that  on  tlie  2t)tli  .day  of  l)ecen)ber, 
188S,  plaintiff  was  tbe  owner  nnd  in  the 
possession  of  the  demanded  premiwes,  and 
"that  on  the  24th  day  of  December,  18S9. 
plaintiff  being  so  seised  and  possessed,  the 
defendant  wrongfully  entered  and  ousted 
plaintiff  from  tbe  possession  thereof,  and 
now  withholds  wrongfully  the  posses- 
sion," etc.  The  complaint  was  filed  De- 
cember 4,  1889.  and,  as  will  be  observed, 
the  allegation  Is  of  au  entry  nnd  ouHtcr  on 
tbe  24tU  day  of  December.  1889.  This  alle- 


gation of  an  ouster  subsequent  to  tbe  fil- 
ing of  the  complaint  Is  relied  upon  an  Jus- 
tifying the  order  sustaining  the  demurrer. 
But  it  is  evident  on  the  face  of  the  com- 
plaint that  there  is  a  clerical  error  in  this 
allegHtlon.  and  that  it  should  have  read 
**188S>' Instead  ol"  1889.**  The  latter  date 
Is  Inconsistent  with  tbe  other  part  of  tbe 
same  allegation  that  the  defendant  "now 
withholds."  The  most  that  can  be  said 
of  this  Inconsistency  Is  that  It  rendered 
the  complaint  ambiguous  or  uncertain,  and 
the  only  way  In  which  advuntagce  could 
have  been  taken  of  it  was  by  special  de- 
murrer on  that  ground.  Upou  general  de- 
murrer.controUing  force  should  have  been 
given  in  constrnlng  the  complaint  to  the 
words  "now  withholds,"  which  show  an 
ouster  prior  to  the  filing  of  the  complaint. 

There  was  no  demurrer  on  the  ground 
of  want  of  Jurisdiction,  but  respondent 
claims  the  right  to  object  to  the  com- 
plaint on  that  ground  at  any  stage  of 
the  proceedings,  aud  he  calls  our  attention 
to  the  fact  that  there  is  no  allegation  In 
the  complaint  that  the  demanded  prem- 
ises are  in  Lassen  county.  But  It  is  al- 
leged that  they  are  in  the  town  of  Susan- 
vllle;  and  not  only  the  superior  court.  Imt 
this  court,  takes  judicial  notice  that  Su- 
sanville  is  the  ctiunty  seat  of  Lassen  couu- 
ty.   Code  avil  Proc.  §  1875,  snbd.  2.i 

Judgment  reversed, andcause remanded, 
with  direction  to  the  superior  court  to 
overrule  the  demurrer,  and  allow  the  de- 
fendant a  reasonable  time  to  answer. 


(SS  Cal.  103) 

Perri  v.  Bkaumont.   (No.  18,737.) 
(Supreme  Court  of  California.   Feb.  19, 1891.) 
Appeal— Service  op  Notice— Amendment. 
Where  an  affidavit  of  service  by  mail  states 
that  the** within  notice  was  deposited"  In  the 
post-offlce  at  a  certain  place,  directed  to  re- 
spondent's attorneys  at  a  specified  place;  that 
respondent's  attomeyB  "reside"  there,  and  appel- 
lant's attorneys  "reside"  at  the  former  place; 
and  that  there  "is"  regular  communication  be- 
tween the  two  places,— an  amendment  will  be 
allowed  to  make  the  notice  referred  to  more  def- 
inite, and  to  show  the  resideuoe  of  the  respeotire 
attorneys  at  the  date  thereof. 

In  bank.  Appeal  from  superior  court. 
Kern  county;  U.  E.  Arick.  Judge. 

Lumar&  Iiou.ssfau,toT  appellant.  Hag-- 
gin  &  VuD  Ness,  {George  C.  Gorham,  Jr.,  of 
counsel,)  for  respondent. 

Patrrson,  J.  The  affidavit  of  servlre 
by  mail  states  that  a  copy  of  the  within 

notice  was  deposited  in  the  post-office  at 
Sumner,  Cal.,  postage  thereon  prepaid, 
addressed  to  Ila^gln  &  Elbble,  attorneys 
for  respondent,  4r>  Nevada  block,  San  Fran- 
cisco, Cal.,  on  February  S,  1890;  that  said 
a  ttt>rneyB  reside  at  Ban  Francisco,  and  the 
attorneys  for  appellant  reside  at  Sumner; 
and  that  there  Is  regular  communication 
by  mall  between  the  two  places.  The  affi- 
davit is  uncertain  as  to  the  notice  referred 
to,  and.  as  it  was  made  on  thelOth  of  Feb- 
rnory,  1890.  It  falls  to  show  the  places  of 
residence  of  the  respcctivp  attorneja  on 

>This  section  and  subdivision  proride  that 
courts  take  Judicial  notice  of  whatever  is  estab- 
lished by  law. 
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^February  8th,  and,  strictly  constnied.  1b 
tnsutncient.  (Duerfler  v.  Schmidt,  C4  Cat. 
266;)  but  as  the  defect iB one arislne,  doubt- 
less, out  ol  a  careless  use  of  language,  and 
the  objection  beinfc  rather  technical,  we 
deem  It  a  proper  exercise  o(  our  discretion 
to  grant  the  appellant's  reqoest  to  file  an- 
other affidavit  o(  service.  The  court 
should  be  liberal  in  ffrantlns  amendments 
which  can  cause  the  respondent  no  injus- 
tice, and  which  will  secure  to  the  appel- 
lanta  bearlngon  tbemerits.  It  asufflcient 
a^davit  ol  service  Is  filed  wltbln  five  days 
from  date  hereof,  the  motion  to  dismiss 
will  be  denied ;  otherwiselt  will  be  gran  ted. 

Weconcor:  Bkattt,  C.  J.;  Harrison, 
J.;  Garouttb.  J.:  McFablanu,  J.;  De 
Haven,  J. ;  Sbarpbtein,  J. 


(88  Cal.  136) 

People  v.  Fowler.  (No.  20,714.) 
{Sit/preme  Court  of  CaMfonvta.   Feb.  85, 1861.) 

PKOSTITUTIOS— AbDOCTION — INFORHATIOK. 

1.  AniuformationalU^ngtliatdefendant'on- 
lawtnlly  took  away  a  certain  unmarried  female 

under  tne  age  of  18  years  from  the  custody  of  her 
motber,  without  the  latter's  consent,  and  against 
her  will,  for  parposes  of  prostitutioQ,  Is  sufQ- 
cient  under  Fen.  Code  Cal.  %  267,  which  provides 
that  every  person  who  takes  away  any  female 
nnder  the  age  of  18  years,  "from  her  father, 
mother,  guardian,  or  other  person  having  the 
legal  charge  of  her  person,  without  their  consent, 
for  the  purpose  of  prostitution,  ia  punishable," 
eto.,  without  alleging  that  the  female's  mother 
had  "legal  charge"  of  her  person. 

2.  It  is  not  necessary  to  allege  that  defendant 
knew  that  the  female  was  under  18  years  of  age. 

3.  The  misplacing  of  the  concluding  words  of 
the  information  after  instead  of  before  a  charge  of 
prior  conviottOD  is  immaterial,  as  it  "does  not 
t«ad  to  the  preludice  of  the  snbstantlal  right  of 
the  defendant, "  within,  the  meaning  of  Fen.  Code 
Cal.  SS  960,  im 

Department  1.  Appeal  from  superior 
court, Santa  Barbara  county;  B.T.  Will- 
iams. Judee. 

Carroll  Cook  and  J.  E.  Foulds,  for  ap- 
pellant, n'a/tflr  B.  Cope,  DIst.  Atty.,  and 
George  H.  Johnson,  for  respondent. 

Paterson,  J.  The  Infornnation  charges 
that  the  defendant,  on  the  12th  day  of 
June.  1S89.  "did  willfuily,  unlawfully,  and 
feloniously  take  away  one  Kosa  Keep, 
then  and  there  being  a  a  unmarried  female 
under  the  age  of  IS  years,  to-wlt.  of  the 
atfe  of  14  years,  from  and  out  of  tlie  cus- 
tody of  Maria  Keep,  her  mother,  without 
the  consent  and  against  the  will  ol  her 
said  motber.  for  the  purpose  of  proBtitu- 
tlon."  Secti<m  267  of  the  Penal  Code  pro- 
vides: "Every  person  who  takesaway  any 
female  under  the  age  of  18  years  from  her 
father,  mother,  guardian,  or  other  person 
having  the  legal  charge  of  her  person, 
without  their  consent,  for  the  purpose  of 
prostitution,  is  punishable, "  etc.  The  In- 
furniatlon  foIlowR  the  language  of  the 
statute,  and  is  sufficient.  It  alleges  aU  the 
acts  and  facts  which  the  legislature  has 
said  shall  constitute  the  offense,  and  Is  di- 
rect and  certain,  both  as  to  the  party 
charged  and  the  particular  offense 
charged.  These  are  the  tests  of  sufficiency 
in  matters  ol  averment.  It  was  not  nec(M- 
sary  to  allege  that  the  mother  had  the  "le- 


gal charge"  of  the  person  of  the  girl.  One 
who  takes  a  minor  female  from  the  actual 
custody  of  her  mother  for  the  parpose  ol 
prostitution  should  act  be  heard  to  say 
that  as  between  the  mother  and  tbe  fa- 
ther the  latter  may  have  had  the  better 
right  to  the  custody  of  the  child,  and  may 
have  given  his  cunsent.  So  ions  as  the 
child  was  In  the  actual  custody  of  tbe 
motber.  tbe  latter  was  bound  by  every 
principle  of  law,  humanity,  and  parental 
care  t<i  protect  her  person,  and  had  tbe  le- 
gal charge  of  her  person  within  the  mean- 
ing of  the  statute.   BIsta.  St.  Crimes,  %  633. 

It  Is  claimed  that  the  information  is 
defective  because  it  Is  not  alleged  that  tbe 
defendant  knew  the  girl  was  under  age. 
We  think  that  under  this  statute  the  peo- 
ple are  not  bound  to  allege  or  prove  that 
the  defendant  knew  tbe  girl  was  under  18 
years  of  age.  "The  gist  of  the  offense  la 
the  taking  away  of  the  child  against  the 
will  of  the  person  naving  lawful  charge  ot 
her,  for  the  purpose  of  prostitution ; "  and 
one  who  does  so  acts  at  his  peril,  and  can- 
not defend  himself  on  the  plea  of  ignorance 
as  to  the  age  of  the  child.  Id.  §  632.  The 
law  was  Intended  to  protect  tbe  family 
against  the  assaults  of  those  who  traffic 
In  women  for  houses  of  prostitution, — to 
save  the  members  thereof  from  sorrow 
and  disgrace;  aud  tbe  court  ought  to  be 
careful  not  to  constme  tbe  statute  so  as 
to  deprive  it  of  any  element  of  effective- 
ness in  this  regard.  People  v.  Demonsset, 
71  Cal.  613,  in  Par.  Rep.  7H8.  Appellant 
urgf«  that ''penal  statutes  are  to  be  con- 
strued strictly  in  those  part-s  which  are 
against  defoidants,  but  liberally  in  those 
which  are  in  thtdr  favor.  **  Such  is  always 
the  contention  made,  and  too  often  f<)l- 
iowed:  but  It  is  no  longer  the  rule.  In 
former  days,  when  the  law-maker  acted 
upon  tbe  idea  that  penal  legislation  was 
an  Important  factor  in  shaping  tbe  mor- 
als of  the  people,  many  acts  trivial  in 
their  consequences  were  declared  criminal, 
and  cruel  punishments  (wbipplng,  and 
even  death)  were  Imposed  on  conviction  of 
offenses  which  are  now  regarded  as  mere 
misdemeanors.  The  courts,  as  conservai- 
tors  of  the  natural  and  inalienable  rights 
ot  tbe  citizen,  found  It  expedient  aud  just 
in  tbe  administration  of  the  law  to  strict- 
ly construe  the  provisions  of  penal  stat- 
utes, and  to  resolve  every  doubtful  quefr- 
tlon  of  construction  in  favor  of  the  person 
charged.  But  tbe  reason  for  such  a  rule 
ot  construction  is  no  longer  existent,  and 
in  this  state  it  has  been  repudiated  by  ex- 
press legislative  enactment.  Section  4  of 
tbe  Penal  Code  provides:  "The  rule  of  the 
common  law,  that  penal  statutes  are  to 
be  strictly  construed, has  noapplicatfon  to 
this  Code.  AH  its  provisions  are  to  be  con- 
strued according  to  tbe  fair  Import  ot  its 
terras,  with  a  view  to  effect  Its  object  and 
promote  justice. " 

Tb*'  concluding  wurdsof  the  information 
are  evidently  misplaced,  and  should  have 
been  inserted  before  Instead  ot  after  the 
charge  ot  prior  conviction,  bnt  such  mis- 
placement, being  a  matter  of  mere  form, 
"  does  not  tend  to  tbe  prejudice  of  the  sub- 
stantial right  of  the  defendant,"  and  Is 
therefore  Immaterial.  Sections  960.  125S, 
Pen.  Code;  People  v.  Biggins.  65  Cat.  564, 
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4  Pac.  Rep.  570.  It  dnabtleBs  occnrred 
tbroneh  tbe  aee  of  a  blank  Information 
with  tbe  usual  clauie.coutra  iormam  ataP- 
uti.  The  JadgmeDt  ie  refpjiar  on  its  face, 
(section  1207,  Pen.  Code,)  and  the  court 
properly  took  Into  consideration  tlie  prior 
conTiction  pleaded  and  contessed.as  sbo wn 
by  the  record.  Ex  parte  Toons  Ah  Oow,  78 
Gal.438,  I5Pac.Kep.76:  Peopiev.Meyer,7S 
Gal.548,15Pac.Bep.95.  Other  pointu  made 
by  appellant  are  not  well  taken,  beimnaethe 
appeal  Is  from  the  Judgment  only,  and 
there  Is  no  bill  of  exceptions.  Bverythingr 
complained  of  may  have  been  done  with 
tlae  consent  or  at  tbe  request  of  tbe  de- 
fendant, In  wblch  event,  of  conrae,  he 
coold  Dot  be  heard  to  complain.  Jndg- 
ment  affirmed. 

Weconcur:  Habiobon, J.;GAaouTTE, J. 


(88  Cal.  14«) 

Hagman  v.  Williams  et  al.    (No.  13,971.) 

(Supreme  Court  of  Calif&mia.   Feb.  96,  1891.) 

UECHA2IIC8*  LiBNB—PLEADiHG—ETiDBSOa— Ap- 
peal. 

1.  Where  tbe  oompli^iit  in  a  suit  to  foreclose 
a  mechanic's  lien  alleffes  that  theclaimtor  a  lien 
was  duly  rectn:ded,  and  states  its  contents  sab- 
stantially  in  the  language  of  tbe  statute  requir- 
ing such  claim,  bnt  the  claim  as  recorded  was 
inartiflcially  drawn,  and  not  In  the  lanfnutge  of 
the  complaint,  a  denial  in  the  answer  that  tbe 
claim  contains  the  necessary  averments  is  suffl* 
<;ient  to  raise  an  issue  as  to  tbe  alleged  claim, 
though  such  denial  la  made  on  information  and 
beli«f. 

3.  Where  plaintiffs  have  introduced  evidence 
that  the  work  for  which  they  claim  a  lien  was 
well  done,  d^endants  are  entitled  to  show  that 
it  was  not  done  In  a  good  and  workman-like  man- 
ner. 

3.  Error  In  excluding  evidence  may  be  con- 
sidered on  appeal,  though  the  ruling  was  not  spec- 
ified in  the  bill  of  exceptions,  since,  under  Code 
Civil  Proc.  Cal.  S  U  is  not  necessary  that  ap- 
pellant should  specif  therein  the  particular 
errors  of  law  on  which  he  will  rely. 

Commissioners'  decision.  Department 
1.  Appeal  frf>m  superior  court,  8an  Dlefro 
county;  W.  L.  Pikkce,  Judge. 

Harris  &  Wani  and  A.  O  .  Wooster,  for 
appellants.  John  M.  Lucas,  for  respond- 
ent. 

Bkix^eb,  C.  Tbis  iB  an  action  to  tore- 
close  a  lien  for  work  and  materials  used  in 
painting  a  honse  erected  tor  the  defendant 
EUeu  L,  Williams.  Tbe  complaint  states 
that  the  defendants  were  buHbund  and 
wife;  that  Mrs.  WllliamB  owned  a  lot  of 
land,  and  on  a  day  named  entered  into  a 
contract  with  certain  builders  to  furnish 
all  tbe  materials  and  labor,  and  erect  for 
ber  a  dwelUng-bonse  on  the  lot;  that  tbe 
contractons  commenced  tbe  construc- 
tion of  the  houpe,  and  afterwards  made  a 
contract  with  the  plaintin  and  one  Ander- 
son, under  and  by  which  they  were  to  fur- 
nlijh  the  materials  and  iierfurm  the  labor 
of  painting  the  house,  and  were  to  be  paid 
therefor  the  sum  of  $155;  that  upon  the 
making  of  this  contract  Mrs.  Williams 
promised  and  agreed  with  tbe  painters 
that  she  herself  would  pay  and  guaranty 
payment  of  the  sum  of  money  to  become 
due  them  under  their  contract,  and  would 
also  pay  them  any  and  ail  further  ^ums 


which  might  become  due  tbem  for  extra 
work  on  tbe  house;  that  tbe  paluters  en- 
tered upon  tlie  performance  of  their  con- 
tract, and  fully  performed  and  compiled 
with  all  the  conditions  of  the  same,  and 
at  tbe  request  ot  Mrs.  Williams  furulRlied 
materials  and  did  extra  worU  ot  the  value 
of  f2(j;  that  tlietuU  amountdue  under  the 
contract,  and  tor  extra  work,  which  Mrs. 
Williams  promised  and  agreed  to  pay, 
wan  $1M,  of  which  sum  $107  hud  been 
paid,  leaving  still  due  and  unpaid  the  suiu 
of  $74;  tliat  the  bouse  was  finished, and  in 
due  time  tbe  painters  tiled  and  bad  recorded 
a  claim  of  lien,  which  was  duly  verifled, 
and  stated  all  the  facts  required  by  stat- 
ute to  be  stated  in  such  a  case;  and  that 
Mubsequently  Anderson  duly  assigned  and 
transferred  to  the  plaintiff  all  his  claim 
and  demand  under  the  lien,  and  against 
the  said  property  and  defendants.  Tlie 
defendants,  by  their  answer,  denied  that 
they,  or  either <^  tbem, promised  or  agreed 
to  pay  Anderson  and  Hagman  for  the 
worit  done  under  their  contract,  or  to 
Kuaranty  payment  thereof,  or  to  pay  for 
any  extra  work  In  any  manner  whatever; 
denied  that  Anderson  and  Hagman,  or 
either  of  them,  fuHy  performed  all  the  con- 
ditions of  their  contract,  or  of  any  c<m- 
tract,  mentioned  in  tbe  complaint,  or  com- 
plied with  tbe  same;  and  on  Information 
and  belief  denied  that  the  instrument  filed 
and  recorded  by  Anderson  and  Hagman 
asa  claim  of  lien,  "contains  a  statement 
of  their  demand,  or  any  demand,  with  tbe 
names  of  the  person  or  persons  by  whom 
they  were  employed,  or  of  any  employ- 
ment, or  to  whom  they  turnlsbed  mate-: 
rials:  or  of  any  materials,  with  a  statement 
of  tbe  terms,  time  given,  or  conditions  ot 
their  contract,  or  of  any  contract."  Tbe 
cosewas  tried, and  all  the  facts  werofound 
by  tbe  court  to  be  as  alleged  in  the  com- 
plaint. Judgment  was  then  entered,  fore- 
closing the  lien  and  awarding  the  plaintiff 
$50  as  a  reasonable  attorney's  fee,  and 
costs,  as  prayed  for  In  tbe  complaint.  Tbe 
defendants  moved  tor  a  new  trial  upon  a 
bill  of  exceptions,  which  was  duly  settled 
and  tiled.'  Themotion  wasdenied.and  they 
appealed  from  the  judgment  and  order. 

It  is  objected  for  respondent  that  the 
order  denying  the  new  trial  cannot  be  con- 
sidered, for  the  reason  that  the  record  con-; 
tains  no  copy  of  the  order.  Tbe  oblectlon 
cannot  t>e  sustained.  The  record  shows 
that  after  the  order  was  made  a  second 
bill  of  exceptions  was  settled  aud  filed,  set- 
ting out  that  the  motion  was  made  by  the 
defendants,  pursuant  to  their  notice  of  in- 
tention to  move  for  a  new  trial,  on  certain 
grouuds  stated,  and  that  both  the  plain- 
tiff aud  defendants  appeared  by  tbeir  at- 
torneys; that  the  first  billot  exceptlona 
and  certain  affidavits  were  used  on  the 
hearing,  and  then,  that  "  the  court,  having 
heard  the  argument  of  couuKel,  and  being 
fully  advised,  doth  order  that  said  motion 
for  new  trial  be,  and  the  same  is  hereby, 
denied. "  And  tbe  clerk  certi^es  that  tbe 
record  contains  correct  and  complete  cop- 
ies of  tbe  records  and  documents  on  file  in 
tbe  vase,  and,  among  others,  of  tbe  last 
bill  of  exceptions,  "including  the  ()rder  re- 
fusing a  new  trial. "  This  was  suHicieot  to 
meet  tbe  requirements  ot  section  962  ot  tlie 
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Code  oi  Civil  Procedare.  It  Is  contended 
by  appellants  tbat  the  jadsment  shonld 
be  rerersed  because  of  errora  committed 
by  the  court  In  Its  rulings.  Tbe  proceed- 
ings were  as  tollows:    On  the  trial  the 

ftlaintlff  offered  In  evidence  bis  claim  of 
len.and  thedefendantsobjectod  to  the  ad- 
mission of  tbe  paper,  on  tbe  ground  that 
It  was  "incompetent,  irrelevant,  and  Im- 
material. "  The  court  OTcrruled  the  objec- 
tion, and  admitted  the  paper  In  evidence, 
on  tbe  ground,  as  stated,  that  the  answer 
contained  no  denials  of  the  allegations  of 
the  complaint  in  regard  to  the  claim  of 
lien,  but  admitted  each  of  them.  The  de-, 
fendauts  excepted  to  this  ruling,  and 
thereupon  counsel  for  plalatlfT  announced 
to  the  court  tbat  the  offer  of  tbe  lien  in 
evidence  was  withdrawn,  and  theconrt 
ordered  tbat  it  be  considered  withdrawn. 
No  other  or  further  evidence  relating  to 
the  notice  and  claim  of  lien  alleged  in  the 
complaiut  was  offered  by  either  party. 
Sul>sequently  the  plaintiff  introduced  evi- 
dence tending  to  show  tbat  the  work  al- 
leged in  the  complaint  was  done  In  a  good 
and  workman-like  manner,  considering 
the  quality  and  amount  of  material  called 
fur  by  the  contract.  When  ttie  defendants 
were  making  their  case,  they  offered  evi- 
dence to  show  that  the  work  sned  for  was 
not  performed  In  a  good  and  workman- 
like manner.  To  this  offer  tbe  plaintiff 
objected,  un  the  ground  of  Irrelevancy,  in- 
competency, and  immateriality,  and  the 
courtsustalned  tbe  objection,  andexcluded 
theevidence,  defendants  reserving  an  excep- 
tion. Tbedefeudants  then,  when  they  bad 
jiearly  closed  their  testimony,  asked  leave 
to  amend  their  answer  by  making  specific 
positive  denials  of  each  and  every  allega- 
tion of  the  complaint,  relating  to  tbe  con- 
tents of  the  allied  notice  of  lien,  and  by 
adding  averments  that  the  malerial  nsed 
in  painting  tbe  house  was  of  inferior  qual- 
ity, and  not  such  as  nas  called  for  in  tbe 
contract,  and  that  the  work  was  done  in 
a  bad  and  unworkman-like  manner,  and 
Inefficiently,  and  that  by  reason  of  such 
Inferior  workmanship  and  material  the  de- 
fendants were  damaged  in  the  som  of  f  100. 
The  court  denied  tbe  application  to  amend, 
and  the  defendants  duly  excepted. 

1.  The  first  ruling  complained  of  was  ev- 
idently baaed  upon  the  theory  that  the  de- 
nials In  the  answer  as  to  the  claim  of  lien 
were  Insufflclent  to  raise  any  issue,  because 
they  were  made  upon  Information  and 
belief.  In  this  case,  we  think  the  learned 
Judge  of  the  court  below  mistaken.  It  is 
true  that,  where  facts  are  alleged  In  a  ver- 
ified complaint  which  are  presumptively 
within  the  personal  knowledge  of  the  de- 
fendant, he  is  not  permitted  to  deny  them 
upon  information  and  belief,  but  must 
answer  positively.  Humphreys  v.  McCall, 
9Cal.  62:  Lnveland  v.  Garner,  74  Cal.  20S, 
IB  Pac.  Rep.  844.  Here  the  allegations 
were  as  to  a  written  instrument  which 
bad  been  recorded  in  the  recorder's  office 
oi  tbe  county,  and  they  stated  its  con- 
tents substantially  In  the  language  ol  the 
statute  which  provides  for  the  majcing 
and  recording  of  such  an  instrument. 
Section  1187,  Code  Civil  Proc.  But  an  in- 
spection ot  the  paper  shows  at  once  that 
U  was  inartlficlally  drawn,  and  not  In  tbe 


langnage  of  the  complaint  A  question, 
then,  might  well  arise  aa  to  whether  or 
not  it  was  safBcIent  to  meet  the  reqaln^ 
ments  of  the  statute  and  to  create  a  UeD ; 
and  tbat  surhaquestion did aiisets  ahown 
by  tbe  fact  that  counsel  here  earnestly  In- 
slst,  on  one  side,  that  it  was  wholly  Insafil- 
cient.  and,  on  the  other,  that  It  was  fully 
aafflctentitoenectthepurposeelntendnd  by 
it.  Under  tbeae  circumstances  we  do  not 
thinkttcan  be  said  that,  because  the  defesd- 
ants  might  have  seen  and  read  the  record, 
they  must  be  presumed  to  have  such  knowl- 
edge of  thefacts  alleged  in  the  complaint  as 
to  require  positive  dentals  If  they  deemed 
them  untrue.  Our  conclusion  is  that  the 
denials  on  information  and  belief  were  Bof- 
ficient  to  raise  an  Issue  as  to  the  alleged 
claim  of  Ilea. 

2.  We  also  think  the  «oart  erred  In  ex- 
cluding the  evidence  offered  by  the  defend- 
ants to  show  that  the  work  sued  tor  waa 
not  performed  in  a  good  and  workman- 
like manner.  The  plaintiff  had  introduced 
evidence  to  prove  tbat  tbe  work  was  well 
done,  and  It  seems  clear  that  tbe  defend- 
ants had  a  right  to  disprove  that  fact  if 
they  could.  It  Is  objected  for  respondent 
that  this  point  cannot  be  considered,  be- 
cause the  ruling  is  not  specified  in  the  bill 
of  exceptions,  as  an  error  upon  which  the 
parties  would  rely.  But  specifications  of 
the  particular  errors  of  law  on  which  tbe 
appellant  will  rely  are  not  necessary  In  a 
bill  of  exceptions.  Code  avil  Proc.  5  650 ; 
Shadburne  v.  Daly,  70  Cal.  355.18  Pac. 
Rep.  403. 

8.  It  is  to  be  regretted  that  a  case  In- 
volving so  small  a  sum  should  be  permit- 
ted to  occupy  so  much  of  the  tlmo  of  tbe 
courts,  and  as.  In  consequence  of  tbe  er- 
rors above  spoken  ot,  it  must  go  back 
for  a  new  trial.  It  is  proper  to  state  that 
we  have  carefully  examined  tbe  paper  In- 
troduced in  evidence  by  the  plaintiff  aa 
his  claim  ot  lien,  and  are  of  the  opinion 
that  it  should  be  treated  and  held  to  be 
sufficient  to  meet  the  requirements  of  the 
statute.  &  substantial  compliance  with 
the  statute  Is  all  that  Is  necessary.  Tre- 
dlnnlck  v.  Mining  Co.,  72  Cal.  78,  13  Pac. 
Rep.  162;  Malone  v.  Mining  Co.,  76  Cal. 678. 
18  Pac.  Rep.  772;  Jewell  v.  McKay,  82  Cal. 
144.  23  Pac.  Rep.  1.39. 

We  advise  that  the  Judgment  and  order 
be  reversed  and  the  cause  remanded  for 
a  new  trial,  with  leave  to  the  parties  to 
amend  their  pleadings  if  they  shall  be  so 
advised. 

We  concur:  Vanclibf,  C;  Haynb,  d 

Per  Cdbiah.  For  the  reasons  given  In 
the  foregoing  ojilnion,  the  judgment  and 
order  are  reversed  and  tbe  caude  remand- 
ed. 


  (88  Cal.  Ma>- 

Wholey  v.  Cavanauob.    (No.  14,079.) 

(Supreme  Court  of  CaHfomia.  Feb.  87,  180L.) 

vsndob  axd  vsndbe— qcitclaih— sohooir-llsd 
Cbbtipioatb  of  Fdrchabb. 

1.  Defendant's  grantor  executed  an  instra- 
ment  by  which  he  released  and  quitclaimed  to 
defeadant  land  on  which  be  had  only  a  school- 
land  certificate  of  purchase,  and  by  which  be 
farther  agreed  to  perfect  his  title,  and  make  de- 
fendant a  guoi  daoA.  Meldt  that  the  iwtranwBl 
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was  a  qTUtclalm  deed,  and  conTeTed  all  the  gran- 
tor's intereet,  and  that  ttae  agreement  for  a  sa1>- 
eequent  deed  was  only  a  covoiant  of  further  as- 

suxance. 

3.  In  such  case  the  subsequent  issue  of  a  pat- 
ent to  the  grantor  iDurcs  to  defendant's  benefit, 
and  invests  him  with  tbe  legal  title. 

Commissiouere'  decialou.  In  bank.  Ap- 
peal from  aoperlor  cuurt,  Siskiyou  coun- 
ty: Edwin  Shgabeb,  Jud^e. 

J&mea  F,  Furaber,  for  appellant.  H. 
B.  WaireDt  for  respondent. 

Hatnb,  C.  Ejectment;  Judgment  forde- 
fendant;  platntm  appenle.  Both  parties 
claim  through  one  Whftmlre.  In  1860, 
Whitmire,  who  then  had  only  a  echool- 
land  certificate  of  purchaee.  upon  which 
20  per  cent,  of  the  price  had  been  paid,  ex- 
ecuted to  one  Coats  an  inBtrument,  which 
is  considered  below,  and  Coats  eubee- 
quently  conveyed  to  the  defendant.  In 
1878  the  state  Issaed  a  patent  to  Whit- 
mire, who  In  1884  made  a  deed  to  the 
plaintiff.  The  plaintiff's  poattion  Is  that, 
prior  to  the  Issuance  of  the  patent,  Whit- 
mire had  merely  an  interest  which,  while 
regarded  as  tlie  legal  title  as  against 
third  persons,  was  not  so  regarded  as 
against  the  state;  that  the  legal  title  re- 
mained In  the  state  until  the  Issuance  of 
ttae  patent  In  1878;  that  the  Instrument 
executed  to  Coats  In  I860  was  not  a  pres- 
ent conveyance,  but  only  an  agreement 
for  a  deed,  and  therefore  did  not  pass  the 
after-acquired  title  or  any  title;  that,  aft- 
er receiving  the  legBl  title,  Whitmire  did 
not  convey  it  to  the  defendant,  but  con- 
veyed It  to  the  plaintiff;  and  that,  since 
the  plaintiff  has  the  legal  title,  he  must 
prevail  in  ejectment.  From  this  it  ia  ob- 
vious that  It  is  necessary  to  consider  the 
effect  of  the  instrument  executed  by  Whit- 
mire to  Coats.  The  heading  of  this  docu- 
ment In  the  transcript  ts  "Agreement  for  a 
Deed."  But  it  does  not  appear  that  the 
Instrument  itself  was  so  called.  It  seems 
to  be  a  merecharacterisatlon  by  the  person 
jrho  made  the  record  on  appeal.  But, 
even  if  it  were  indorsed  upon  the  docu- 
ment Itself,  it  is  clearly  not  a  part  of  the 
Instrument,  and  consequently  would  not 
affect  its  character.  The  material  por- 
tions of  the  Instrument  are  as  follows: 
"This  agreement,  made  and  entered  into 
this  fli%t  day  of  November,  1860,  by  and 
between  T.  S.  Whitmire  of  Shasta  Valley. 
In  the  county  of  Siskiyou,  state  of  Cali- 
fornia, the  party  of  the  first  part,  and 
Silas  D.  Coats  of  the  same  place,  the  par- 
ts' of  the  second  part,  wltnesseth,  that 
the  said  party  of  the  first  part,  for  and  In 
consideration  of  the  snm  of  one  dollar  to 
him  In  band  paid  by  the  said  party  of  the 
second  part,  hath  and  hereby  doth  release 
and  forever  quitclaim  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  »nd 
assigns  and  legal  representatives,  all  that 
certain  piweand  parcel  of  land,"  (describ- 
ing It.)  If  there  were  nothing  else  in  the 
instrument,  we  think  it  clear  that  it 
wonld  amount  to  a  quitclaim  deed.  The 
operative  words  of  such  a  deed  are  ordi- 
narily "remise,  release,  and  quitclaim;" 
but  the  omission  of  the  first  word  Is  not 
material.  The  words  "release  and  for- 
ever qoltclalm "  are  HUfficlent.  And  it  Is 


settled  that  a  quitclaim  deed  conveys 
whatever  title  thu  grantor  has.  Law- 
rence V.  Ballou,  87  Cal.  618;  Rego  v.  Van 
Pelt,  66  Cal.  264,  S  Pac.  Rep.  867.  The  ap- 
pellant contends,  however,  that  the  effect 
of  the  Instrument  as  a  conveyance  In 
prsesenti  is  destroyed  by  the  following 
clause,  viz.:  "To  have  and  to  hold  the 
same  forever,  subject  to  the  following 
covenants,  conditions,  and  agreements,, 
to-wit:  The  anld  party  of  the  first  part, 
for  himself,  his  heirs,  and  legal  represent- 
atives, agrees  to  and  with  the  said  party 
of  the  second  part,  his  heirs  and  legal  rep- 
resentatives, to  proceed  and  perfect  his  ti- 
tle to  said  granted  section,  which  he  has 
now  commenced  uuder  the  school  laws  of 
California,  as  fast  us  said  laws  shall  or 
may  require  until  bis  title  thuscommeuced 
shall  become  perfect  to  an  inheritance  and 
Diiincambered  freehold  therein ;  and  upon 
the  acquisition  of  said  estate  in  said  lands 
the  party  of  the  first  part,  for  himself,  his 
heirs  and  legal  representatives,  covenants 
and  agrees  to  and  with  the  said  party  of 
the  second  part,  his  heirs  and  assigns  and 
legal  representatives,  to  make  out,  sign, 
seal,  execute,  acknowledge,  and  deliver  to 
the  said  party  of  the  second  part,  bis 
heirs,  assigns,  and  legal  representatives, 
a  good  and  sufficient  deed  conveying  said 
estate  ut  inheritance  free  of  inrumbrance 
to  so  much  of  said  quarter  section  above 
described,  to  the  said  party  of  the  second 
part,  his  heirs,  assigns,  and  legal  repre- 
sentatives, th»  same  to  become  operative 
upon  the  said  party  of  the  second  part  or 
bis  legal  representatives  paying  or  caus- 
ing to  be  paid  to  the  said  party  of  the 
first  part,  or  his  legal  representatives, 
within  ten  days  thereafter,  the  sum  of  one 
hundred  dollars."  This,  we  think,  is  a 
covenant  of  further  assurance,  and  does 
not  impair  the  words  of  conveyance  first 
quoted.  The  Instrument  was  therefore  a 
quitclaim  deed,  and  operated  as  a  present 
transfer  of  whatever  interest  the  grantor 
then  had.  It  is  true  that  he  did  nut  then 
have  the  legal  title  as  against  the  state, 
and  that  he  did  not  make  n  deed  to  Coats 
or  his  grantee,  after  obtaining  the  patent, 
as  his  covenant  bound  hlro  to  do.  But  if 
his  deed  operated  to  pass  the  after-ac- 
quired title,  no  further  assurance  was  nec- 
essary; and  we  think  it  so  operated.  As 
a  general  rule,  a  quitclaim  deed  does  not 
have  this  effect.  But  it  must  be  held  to 
have  this  effect  in  this  case,  upon  the  au- 
thority of  Stanway  v.  Rubio,  51  Cal.  41, 
which  proceeds  upon  the  ground  that  the 
title  transferred  by  the  patrat  relates 
back  to  the  Institution  of  the  proceedings 
to  acquire  the  government  title,  and  sub- 
sequently Inures  to  the  benefit  of  the  per- 
son to  whom  the  holder  of  the  certificate 
of  purchase  conveyed.  If  the  plaintiff  has 
any  equitable  rights  he  cannot  maintain 
them  upon  a  simple  complaint  In  eject- 
ment. We  therefore  advise  that  the  judg- 
ment be  affirmed. 

We  concur :   Bblchrb,  C.  ;  Foote,  C. 

Pbh  Cukiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 
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(88  Cal.  159) 

Hawtbobnb  et  &l.  v.  Siegbl  et  al.  (No. 
13,868. ) 

{Sujfreme  C(nirt  of  Califorrvki.  Jtf'eb.  28, 1881.) 

Tbbsfasb— ICbasobb  or  DAiuasft— Plbadinq — 

Etidexob. 

1.  FlaintifEs  were  in  possession  as  lessees  of  a 
building  which  they  used  as  a  barber-shop,  when, 
hj  Tf»Bon  of  defendants*  trespasd,  the  building 
was  rendered  unfit  for  such  purpose,  and  they 
were  compelled  to  move,  losing  thereby  a  hot- 
water  privilege  which  they  had  purchased.  Held, 
that  they  were  entitled  to  damages  for  loss  of  the 
water  privilege,  the  value  of  permanent  improve- 
ments abandoaed,  expense  of  removal,  and  loss 
in  their  business,  under  Civil  Code  Cal.  %  388S, 
which  gives  the  right  to  recover  the  amount  that 
will  compensate  for  the  detriment  **proxiniately 
caused"  by  the  trespass. 

2.  In  such  case,  an  instruction  that  plaintiffs 
are  entitled  to  such  an  amount  as  will  compen- 
sate them  for  "all  loss  and  harm"  suffered  by 
reason  of  their  enforced  removal,  taking  into 
consideration  the  length  of  time  of  the  lease,  and 
the  time  it  bad  been  enjoyed,  and  the  value  of 
such  advantages  as,  were  a  part  of  it,  or  grew 
out  of  their  interest  in  it,  is  not  erroueoos  as  not 
confloing  the  recovery  to  damages  proximately 
caused  by  ibe  trespass. 

8.  To  show  the  loss  in  ^alntlfis'  business  by 
such  enforced  removal  it  Is  competent  to  show 
the  amount  of  business  done  before  and  after  the 
trespass. 

4.  Where  it  appears  that  an  amended  com- 
{daint  was  not  obnoxious  to  a  demurrer  sought  to 
be  interposed,  defendants  cannot  complain  be- 
cause tbe  court,  after  overruling  a  demnrrer  to 
the  original  complaint,  instead  of  allowing  an> 
other  demurrer  to  the  wbole  complain  t  as  amended, 
limited  it  to  the  amendment. 

5.  After  an  answer  has  been  filed  to  an  orig- 
inal complaint  it  is  not  an  abuse  of  the  court^s 
discretfou  to  confine  a  second  answer  to  amend- 
ments to  the  complaint,  if  tiiere  is  no  difference 
between  the  answers  except  wltili  reference  to  the 
amendment. 

CommlBSionera*  deciaion.  Departinentl. 
Appeal  from  superior  court,  L.oh  Anffeles 
county;  Lucie  n  Shaw,  Judse. 

Stephen  M.  White,  for  a»pel]antn.  J.  O. 
Kmptlt,  Baker  &  Long,  and  WUl  D.  Gould, 
for  reapondenta. 

FooTE,  C.  This  action  was  broaght  to 
recover  damages  for  trespass  alleged  to 
have  been  committed  by  tbe  defendants  in 
"breaking  and  entering"  npou  tUe  prem- 
ises held,  used,  and  possessed  by  the  plain- 
tiffs under  a  lease,  and  "forcibly  and  un- 
lawfully altering  and  changing  theonn- 
structlon"  of  the  premises  "by  lowering  a 
portion  of  the  ceiling "  thereof,  "and  by 
closing  up  and  obstructing  the  windows 
and  gratings  thereof,  tbroaeh  which 
plaintltfa  obtained  light  and  air  for  their 
eald  premlaea."  It  was  further  alleged 
that  these  acts  of  the  defendants  rendered 
the  premises  "totally  unfit  and  useless" 
for  tbe  purposes  of  their  business,  which 
was  that  of  carrying  on  a  barber-shop 
and  bath-room ;  that  they  wei-e  thereby 
compelled  to  vacate  tbe  premises,  and  did 
vacate  them,  under  this  compulsion,  on 
the  8d  day  of  September,  1888,  the  lease 
not  expiring  until  the  26th  of  April,  1891. 
Tbe  damages  claimed  were  from  the  loss 
of  the  eetabliehod  trade  and  business  ot 
the  plaintiffs:  from  that  occasioned  by 
having  to  abandon  a  portion  of  the  per- 
manent improvements  which   they  had 


made  on  tbe  leased  premises;  from  that 
resulting  from  tbe  plalntttte  belns  com- 
pelled to  abandon  and  lose  the  benefit  of 
their  leasehold  interest;  from  that  whkfa 
they  suffered  by  being  deprived  ot  the 
benefit  ot  their  agreement  with  a  party 
who  allowed  them  a  hot-water  privilege 
for  the  nse  of  their  barber-shop  and  bath- 
room ;  and  by  reason  of  expenses  entailed 
on  them  in  their  enforced  removal  from 
the  premises.'  The  plaintiffs  obtained 
Judgment  for  9600,  a  very  much  leas  snm 
than  they  claimed.  From  that,  and  an 
order  denying  a  new  trial,  this  appeal  la 
taken. 

The  evidence  certainly  tended  to  show 
that  the  plaintiffs  occupied  and  used  the 
premises  as  they  claimed,  and  that  tbe 
trespass  was  committed  by  the  duly-au- 
thurixed  agent  of  the  defendant  SiegeL 
The  main  argument  of  the  defendant  Heems 
to  be  on  tbe  alleged  errone«)a8  roHng  of 
tbe  court  as  to  tbe  measure  ot  damages 
recoverable  In  tbe  action,  in  the  admis- 
sion of  evidence,  and  in  thelustructions  up- 
on the  matter  which  itgave,  Fefused,  or 
moditled.  In  thla  connection  the  defend- 
ant urges  that  no  damages  conld  tie  re- 
covered by  the  plaintiffs  tor  the  loss  of  tbe 
hot-water  privileges,  which  tbey  derived 
from  the  agreement  with  £.  Durham,  men- 
tioned lu  theelghth  paragraph  of  tbe  com- 
plalut.  It,  as  we  think,  tbe  evidence  tend- 
ed to  show  that  the  plalntifTs  were  com- 
pelled to  abandon  their  place  of  business 
by  the  trespass  of  tbe  defendant,  then  they 
were  entitled  to  recover  whatever 
"  amount  will  compensate  tor  all  tbe  detri- 
ment proximately  caused  thereby,  wheth- 
er it  could  have  b»^n  anticipated  or  not. " 
aril  Code,  §  8333.  If  the  evidence  tended 
to  show  any  detriment  suffered  by  tbe 
plaintiffs  In  losing  this  hot-water  prlvilCKe, 
and  the  loss  thereof  was  proximately 
caused  by  the  trespass  complained  of,  the 
plaintiffs  were  entitled  to  be  compensa  ted 
therefor,  aud  it  was  for  the  jury,  under 
all  the  evidence,  to  say  if  they  were  en-, 
titled  to  any  compensation,  and,  if  so, 
how  much.  The  evidence  did  show  that 
the  plaintiffs  had  such  a  privilege,  and  that 
they  paid  a  certain  amount  of  money 
tberetor,  and  tbat  It  was  ot  beneficial  use 
to  them.  There  Is  also  evidence  which 
tends  tu  show  that  the  cause  ot  their  leav- 
ing Che  premises  was  that  the  trcKpass 
complained  ot  made  thclrplace  ot  businesri 
unfit  for  the  purposes  for  which  they  had 
leased,  occupied,  and  possessed  it.  The 
trespass  caused  them  tu  abandon  the  wa- 
ter privilege.  The  loss  of  the  water  priv- 
ilege was  one  of  the  Injuries  resnltlDg  from 
this  abandonment.  This  injury,  then, 
was  proximately  caused  by  the  trfspaas. 
and  the  plaintiffs  were  to  bn  compensated 
therefor.  We  perceive  no  err^r  In  the 
eighth  instruction  «lvm,  nor  in  the  evi- 
dence offered  and  admitted  In  sapport  of 
the  demand. 

It  Is  further  urged  In  behalf  of  the  appel- 
lants' contention  that  the  Instruction 
given  by  the  court  is  at  variance  with  sec- 
tion 8333  of  the  Civil  Code,  and  mislead- 
ing, in  tbat  it  permits  and  directs  the  jury 
to  take  Into  consideration  anything,  how- 
ever remote,  which  might  appear  to  tbem 
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to  Indicate  " loss  or  harm."  The  Instruc- 
tion readH  as  follows;  "(9)  The  jury  are 
Instructed  that  If  they  lielleve  from  the 
evidence  that  the  plaintiffs  had  a  lease- 
bold  Interest  in  the  premises  In  question, 
and  that  by  reason  of  the  wrongful  acts 
of  the  defendant  said  leasehold  Interest 
was  rendered  wholly  or  tu  part  worth- 
iest! to  the  plalutifls,  or  that  they  were 
compelled  to  abandon  the  same,  then  the 
plaintiffs  are  entitled  to  such  an  amount 
as  will  compensate  them  for  all  loss  or 
harm  suffered  thereby,  taking  Into  consid- 
eratton  the  iengtb  of  time  of  said  lease 
and  the  length  of  time  It  bad  be^  enjoyed 
by  the  plaintiffs,  and  the  value  of  snch  ad- 
vantages as  they  may  be  satisfied  by  the 
evidence  were  a  part  of  or  directly  prew 
out  of  said  leuseboid  Interest,  but  not  In- 
cluding in  this  Item  anything  for  iosu  of 
hot-water  rights  or  estaMIshed  trade  and 
business."  Fairly  considered, this  instruc- 
tion announces  to  the  Jury  that  the  dam- 
ages recoverable  by  the  plaintiffs  for  any 
loss  suffenMl  by  them  which  rendered  their 
leasehold  interest  wholly  orin  part  worth- 
less, occasioned  by  the  wrongful  acts  of 
the  defendant,  must  be  measured  by  the 
whole  duration  of  said  lease  under  the 
tfrms  thereof,  and  the  length  of  time  It 
had  been  enjoyed  by  them,  up  to  the  time 
of  the  reception  of  the  Injury,  and  by  the 
valne  of  such  advantages  as  accrued  to 
them  under  the  lease,  which  grew  directly 
out  of  their  Interest  therein,  but  not  to 
Include  anything  which  resulted  from  the 
loss  of  hot-water  rights  or  established 
trade  or  business,  and  that  these  damages 
must  be  In  sncb  an  amount  ns  will  com- 
pensate them  for  any  such  loss.  This  did 
not.  In  our  Judgn>ent,  direct  the  jury  to 
give  damages  In  their  nature  remote  or 
Kpecniatjve,  but  was  confined  to  a  verdict 
fur  such  detriment  only  as  was  proximately 
caused  "by  the  wrongful  acts  of  the  defend- 
ant as  aHfcting  loss  from  the  injury  done 
alone  to  the  leasehold  interest  held  by  the 
plaintiffs;  and  although,  perhaps,  the  in- 
struction is  not  BO  perspicuous  and  clear 
as  it  might  have  been,  we  see  nothing  in 
It  misleading  or  conflicting  with  otiier  in- 
structions, which  last  most  clearly  kept 
before  the  jury  the  Idea  that  they  were  to 
give  no  damages  except  such  as  were  tlie 
proximate  result  of  tlie  Injury  done.  And 
this  will  appear  by  a  glance  at  the  other 
instmctiona  given. 

It  is  further  claimed  that  tbeconrt  erred 
in  instructing  the  Jury  that  in  eHtiraatIng 
the  damages  donetheplalntlffs  they  might 
consider  the  evidence  concerning  the  ex- 
penses iA  tlie  enforced  removal  of  the  plain- 
tiffs from  the  premises  to  another  place  of 
business,  and  that  regai'dlng  any  dam- 
age which  might  result  from  tbedeprival 
of  the  use  of  Improvements  abandoned  by 
them.  The  defendant  contends  that  these 
elements  of  damage  were  not  recoverable. 
The  argument  In  this  connection  appears 
to  be  that  the  plaintiffs  could  only  recover 
for  the  benefits  whicli  they  might  have 
bad  it  the  defendants  had  permitted  them 
to  remain  at  tbelr  former  place  of  baslness 
untrespassed  upon.  But  the  plaintiffs 
were  not,  according  to  the  tendency  of 
their  evidence*  permitted  to  remain  un- 


molested, bat  were  driven  away  by  the 
wrongful  acts  of  the  defendants.  Hence 
the  former  were  entitled  to  recover  what- 
ever their  loss  might  be  of  which  the  de- 
fendants' wrongful  acts  were  the  efUclent 
cause.  The  proximate  cause  IstheefH- 
dent  cause,— the  one  that  necessarily  sets 
the  other  causes  in  operation.  **  Insurance 
Co.  V.  Boon,  95  U.  S.  130.  "That  which  Is 
the  actual  cause  of  the  loss,  whether  oper^ 
atins:  directly,  or  by  putting  Intervening 
agencies,  the  operation  of  which  could  not 
be  reasonably  avoided,  in  motion,  i)y 
which  the  loss  Is  produced.  Is  the  cause  to 
which  such  loss  should  be  attributed." 
Brady  v.  Insurance  Co.,  11  Mich.  425. 
Here  the  evidence  on  behalf  of  the  plain- 
tiffs tended  to  show  that  tlie  trespass  of 
the  defendant,  and  his  acta  in  accomplish- 
ing It,  resulted  In  the  plaintiffs  having  to 
leave  their  place  of  business,  give  up  their 
leasehold  Interest,  go  to  expense  In  mov- 
ing their  appurtenances, etc.. lose  the  priv- 
ilege which  they  had  of  hot  water  for 
batbs  and  barber-shop,  and  In  their  hav- 
ing to  go  to  another  place  of  business  less 
favorable  or  profitable,  whli-h  entailed 
loss  in  their  established  trade  and  busi- 
ness, and  having  to  lose  the  use  of  aban- 
doned permanent  improvements.  The 
cause  which  sets  all  the  rest  in  motion 
was  the  trespass;  the  operation  uf  the 
subsequent  agencies  of  loss  were  the  re- 
sult of  this  wrongful  injury.  Hence  they 
proximately  renulted  from  that  trespass. 
To  the  first  cause  primarily  all  the  dam- 
ages resulting  are  tu  be  attributed,  al- 
though each  item  of  damage  wasproduced 
by  some  separate  cause  following  the 
primary  cause,  and  operating  more  imme- 
diately In  producing  the  damages.  Insure 
ancuCo.  v.  Boon,  sapra,  citing  Insurance 
Co.  V.  Tweed,  7  Wall.  44.  Damages  which 
accrue  subsequent  to  the  tort,  but  of 
which  it  Is  the  primary  cause,  are  not  sep- 
arate causes  of  action,  but  "are  parts  of 
the  tort  itself  (or  which  the  cause  of  ac- 
tion Is  g^ven."  Wood  V.  Currey,  57  Cal. 
210.  No  error  is  perceived  in  the  rulings 
of  the  trial  court  as  to  the  Instructions 
Just  mentioned,  or  as  to  the  evidence  ad- 
mitted on  the  points  involved  therein. 

Further  complaint  is  made  because  the 
trial  court  allowed  a  question  to  be  put 
to  one  of  the  plaintiffs,  as  follows:  "  What 
is  that  leasehold  worth  to  you?"  If  erro- 
neous because  It  did  not  seek  (or  the  market 
v^lueofthat  Interest,  It  was  harmless  in 
view  of  the  answer  of  tlte  witness,  which 
plainly  indicated  that  the  vaiueuf  which  he 
testified  was  the  market  value.  The  ap- 
pellant contends  that  thecourt  erred  in  al- 
lowing evidence  to  gu  to  the  jury  as  to 
the  amount  of  business  done  by  the  plain- 
tiffs before  and  after  the  alleged  trespass. 
The  complaint  charged  as  one  of  the  ele- 
ments of  damage  resulting  from  the  tres- 
pass that  the  plaintiffs  bad  lost  thereby 
their  established  trade  and  business. 
With  a  view  to  shtiw  what  that  loss  was 
we  think  the  evidence  was  admissible. 
"  The  best-considered  cases  agree  that 
where  an  established  business  Is  wrong- 
fully injured  or  destroyed,  tlie  owner  of  the 
business  can  recover  the  damages  sus- 
tained thereby,  and  that  upon  this  ques- 
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tlon  evidence  of  tho  protita  which  he  was 
actually  making  Ib  admlsBlble. "  Lambert 
T.  Haekell.  80  Cal.  619.  22  Pac.  Rep.  327. 

The  point  lu  made  that  the  defendant 
Bhould  have  been  allowed  to  demur  to  the 
amended  complaint,  and  to  Qle  an  answer 
thereto.  While  the  trial  was  In  progress, 
the  plaintiffs  asked  leave  to  amend  the 
fifth  paragraph  of  tbdr  complaint.  The 
request  was  granted.  The  amendment 
waB  made,  and  a  copy  of  It  served  and 
filed.  A  re<;ess  was  then  taken  by  the 
court  to  allow  the  defendant  to  plead 
thereto,  Dpon  the  reaseembjiug  of  the 
court  the  defendant  presented,  filed,  and 
read  a  demurrer,  which  went  to  other 
matters  besides  the  amendment  filed,  by 
the  plaintiffs.  Previous  to  this  the  defend- 
ant had  demnrred  generally  to  the  com- 
plaint, before  amendment,  which  was 
OTerraled  for  want  of  "presentation." 
We  suppose  tliis  was  intended  to  read 
"prosecution."  The  court  refused  to  con- 
sider the  demurrer  to  the  amended  com- 
plaint, except  as  directed  to  the  amend- 
ment allowed  to  be  made,  and  as  to  that 
overruled  the  demnrrer.  The  defendant 
then  asked  leave  to  file  an  answer  to  the 
whole  complaint  as  amended.  This  the 
court  refused  to  allow,  upon  the  Rround 
that  the  only  portion  of  the  complaint 
which  had  been  amended  was  the  fifth 
paragraph  thereof,  and  that  the  defendant 
might  file  an  answer  to  that.  Maintain- 
ing his  right  to  answer  the  whole  com- 
plaint and  reserving  his  exception,  the  de- 
fendant answered  the  fifth  paragraph  of 
the  complaint.  It  is  true  that  "  the 
amendment,  together  with  the  original 
amended  complaint,  constituted  a  new 
complaint,  which  superseded  all  other 

S leadings  in  the  case."  Thompson  v. 
ohnson,  60  Cal.  206.  But  no  reasoa  is 
shown  why  the  demurrer  as  filed  should 
have  been  sustained  on  any  oftnegrounds 
allseed  therein,  nor  do  we  perceive  that 
the  amended  complaint  was  obnoxious  to 
that  demurrer.  The  defendant  was  in  no 
worse  condition  by  the  refusal  of  the  court 
to  consider  anything  but  the  demurrer 
as  applicable  to  the  amendment  made  to 
the  complaint  than  he  would  have  been 
had  the  court  considered  and  overruled 
the  demurrer  as  a  whole.  ' 

As  to  the  action  of  the  court  in  refusing 
to  allow  the  Qling  of  an  amended  answer 
except  to  that  portion  of  the  complaint 
which  had  not  be<;n  already  answered,,lt 
doesnot  appear  that  the  answer  proposed 
to  be  filed  differed  in  any  essential  respect 
from  the  anpwer  on  file  except  with  refer- 
ence to  that  part  answering  the  amend- 
ment of  the  fifth  paragraph  of  the  com- 
plaint; and  that  portion  of  the  proposed 
answer  was  filed  and  conRidered.  In  the 
action  of  the  court,  therefore,  as  to  these 
matters,  there  appears  no  abuse  of  discre- 
tion. Perceiving  no  prejudicial  error,  we 
advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:  Vanclief,  C;  Beixher,  C. 

Prr  Cukiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  are  aOlrmed. 


(ss  CftL  m> 

People  v.  Johnson.  (No.  20,711.) 
(Supreme  Court  of  California,   March  S,  189L  > 
Cbiminai.  Law— JimaHENT— Appeal— Fbbscmp- 

TIOK8. 

1.  Defendaat,  who  was  charged  with  barglary 
anci  with  a  former  conviction  of  grand  larceny, 
both  of  which  charges  he  denied  by  his  plea,  and 
against  whom  was  rendered  a  verdict  lor  burg- 
lary only,  may  be  sentenced  to  imprisonment  tae 
both  oftenses,  where,  on  the  day  of  the  trial,  he 
withdrew  his  denial  of  the  coavlction  of  larceny. 

2.  Though  the  time  fixed  for  pronouncing 
jndgment  was  not  at  least  two  days  after  the 
verdict,  as  required  by  Fen.  Code  Cal.  {  1191,  de- 
fendant's failure  to  object  to  sach  time  will  be 
deemed  an  assent  thereto,  he  tutving  a  zight  to 
waive  the  time  allowed  to  elapse  by  the  provis- 
ions of  the  Code. 

8.  Where  the  charge  was  not  given  ia  writ- 
ing, It  will  be  presumed,  on  appeal,  unless  the 
contrary  is  shown,  that  it  was  taken  down  by  the 
phonographic  reporter,  as  roqulred  hy  Pen.  Code 
Cal.  i  ]0»8,  subd.  6. 

4.  Where  the  information  charges  that  the 
offense  was  committed  in  "the  city  and  county  of 
Ban  Francisco, "  the  place  where  it  was  commit- 
ted need  not  be  repeated  in  the  Judgment. 

6.  A  Judgment  by  which  it  is  "orda«d,  ad- 
judged,  and  decreed"  that  defendant  be  impris- 
on^, is  snffldent  in  form. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  J, McM.  Shaft- 
BR,  Judge. 

CarroU  Cook  and  J.  E.  Foulda,  for  appel- 
lant. George  A.  Jobnaont  Atty.  Gen.,  lor 
the  people. 

Beia;uf.r,  C.  The  ■  defendant  was 
charged  in  the  information  filed  against 
him  with  the  crime  of  burglary,  and  with 
a  prior  conviction  of  grand  larceny.  He 
was  tried  and  found  guilty  of  burglary  in 
thesecond  degree.  Judgment  was  entered 
that  he  be  ImpriaoDed  in  the  state  prisun 
for  the  term  of  10  years.  From  this  Jadg- 
ment  he  has  appealed,  bat  the  record 
brought  up  contains  no  bill  of  exceptions 
and  none  of  the  inatructlons  given  to  the 
jury.  In  supportof  theappeal  Itls  argued 
that  the  defendant,  as  shown  by  the  rec- 
ord, was  arraigned  only  for  the  crime  of 
burglary,  and  pleaded  simply  not  guilty; 
that  this  plea  put  in  issue  every  allegation 
of  the  Information,  and  upon  It  he  was 
tried  and  found  guilty  simply  of  burglary 
in  thesecond  degree;  that,  as  there  was 
no  verdict  as  to  the  prior  conviction,  it 
could  not  be  taken  into  consideration  in 
pronouncing  Judgment,  and  hence,  as  the 
maximum  term  of  imprisonment  aathur- 
Ised  by  the  statute  in  such  a  case  was  five 
yearn,  (Penal  Code.  |  461,)  the  Judgment 
was  Illegal,  and  should  be  reversed.  It 
is  true  that  the  record  as  originally  filed 
in  this  court  showed  no  admission,  by  the 
defendant  or  finding  as  tothealleged  prior 
conviction,  but.  onsuggestion  of  adiminn- 
tion  of  the  record,  an  amendment  duly 
certified  was  subsequently  filed,  showing 
that  after  the  appeal  was  taken  the  trial 
court  amended  its  record  of  the  case  nunc 
pro  time,  BO  as  to  show  that  on  theday  of 
the  trial  the  defendant  admitted  the  prior 
conviction  set  forth  in  the  information, 
and  withdrew  his  former  denial  thereof. 
The  record,  therefore,  as  now  prewnted, 
does  not  support  the  argument.  Tlie  de- 
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fendant  clearly  bad  the  ri^ht  at  any  time 
to  withdraw  bla  plea  ot  not  guilty  to  the 
charge  of  prior  conviction,  and  to  conteea 
the  same,  and,  having  done  so,  the  jary 
bad  notbine  to  Bay  or  find  lu  regard  to  it. 
The  verdict  covered  the  only  iitssue  sub- 
mitted to  the  jary,  and  upon  tt  the  court 
was  antborized  to  affix  the  penalty,  ae 
It  did,  at  10  years'  imprisonment.  Pen. 
Code,  §  666;  People  v.  Brooks,  G5  Gal.  300, 
4  Pac.  Kep.  11.  It  is  also  argued  thut  the 
record  affirmatively  shows  error,  because 
It  appears  therefrom  that  the  verdict  was 
rendered  on  January  15, 1890,  and  the  court 
thereupon  appointed  January  17tb  as  the 
time  for  pronouncing  Judgment,  and  on 
the  last-named  day  pronounced  the  judg- 
ment appealed  from.  It  Is  saUl  that,  un- 
dcruection  1191  of  the  Penal  (^tde.tbe  time 
fixed  for  pronouncing  Judgment  In  cases 
of  felony  must  be  at  least  two  days  after 
the  verdict,  and  that  the  mliiutes  show 
that  two  full  days  could  nut  have  Inter- 
vened. A  sufficient  answer  to  this  point 
Is  that  one  found  guilty  ut  a  felony  may 
waive  the  time  which  the  Code  says  must 
elapse  between  the  verdict  and  Hentence, 
and  may  consent  that  Judgment  be  pro- 
uounced  Immediately.  People  v.  Robinson, 
46Cal.94.  Here  It  doesnot  appearthatthe 
defendant  ever  made  any  objection  In  the 
eonrt  below  on  acconnt  of  this  alleged 
shortness  ot  time,  and  he  must  therefore 
be  held  to  have  assented  to  it.  In  People 
V.  Mess.  65  Cal.  174,  8  Pac.  Rep.  670.  the 
same  point  was  made,  and,  as  we  thhik, 
correctly  held  untenable.  It  is  further  said 
that  the  record  shows  affirmatively  that 
an  oral  charge  was  given  by  the  court  to 
the  Jury,  and  that  this  was  an  error,  call- 
ing for  a  reversal  of  the  Judgment.  But 
tbe  giving  of  an  oral  charge  is  not  neces- 
aarliy  error.  The  statute  says:  "The 
Judge  may  ttaen  charge  the  jury,  and  must 
do  so  on  any  points  pertinent  to  the  Issue, 
If  requested  by  either  party ;  and  he  may 
state  the  testimony  and  declare  the  law. 
If  the  charge  be  not  given  In  writing.  It 
must  be  taken  down  by  the  phonographic 
reporter."  Pen.  Code,  §  1098.  subd.  6. 
Here  It  does  not  appear  that  the  charge 
complained  of  was  not  given  at  the  re- 
quest of  tbe  defendant,  nor  that  it  was 
not  taken  down  by  the  phonographic  re- 
porter. Tt  will  be  presumed,  therefore, 
that  It  was  so  taken  down.  The  well-set- 
tled rule  is  that  error  is  not  to  be  inferred, 
but  must  affirmatively  appear  In  the  rec- 
ord. People  V.  Huff.  72  Cal.  317, 13  Pac. 
Rep.  16S:  People  v.  Leong  Sing,  77  Cal. 
117,19  Pac.  Rep.  254;  People  v.  Cllne,  83 
Cal.  374,  23  Pac.  Rep.  391. 

Another  point  made  for>rever8al  Is  that 
the  Judgment  was  illegally  pronounced,  for 
the  reason  that  the  defendant  was  not 
Informed  by  the  court,  or  under  its  direc- 
tion, of  the  nature  of  the  charge  against 
blm,  or  of  his  plea  or  of  the  verdict.  And 
it  Is  said,  under  this  bead,  that  themln- 
ute9  do  not  show  that  the  judgment  was 
.pronounced  in  open  court, or  by  anyjudge 
of  the  court,  ana  that  it  cannot  be  seen 
therefrom  whether  there  was  any  judge 
present,  or  whether  the  court  had  been  or 
was  opened.  These  objections  are  saffi- 
dently  met  and  answered  by  tbe  recitals 
In  tbe  Jndgment  Itself,  as  shown  by  tbe 


certified  copy  thereof  In  the  record,  which 
was  sufficient  to  show  that  the  judgment 
was  pronounced  In  open  court,  and  by  the 
judge  thereof,  and  to  meet  tbe  require- 
ments of  sections  1200  and  1207  of  the  Penal 
Coue. 

It  Is  further  said  that  tbe  Judgment  falls 
to  show  that  It  was  pronounced  for  any 
crime  committed  within  tbe  jurisdiction 
of  the  court,  and  that  It  simply  orders 
that  defendant  be  punished  by  Imprison- 
ment, but  does  not  direct  that  he  be  im- 
prisoned, and  hence  is  not  such  a  Judg- 
ment as  la  contemplated  In  criminal  prac- 
tice. There  is  nothing  in  these  objections. 
Tbe  Information  charged  that  the  offense 
was  committed  in  tite  city  and  county  of 
San  Francisco,  and  it  was  not  necessury 
that  the  judgment  should  state  where  it 
wad  committed.  It  was  "ordered,  ad- 
Judged,  and  decreed  "that  the  defendant 
be  punished  by  Imprisonment  in  the  state 
prison,  and  tliin  was  ail  that  is  neceHaary. 
We  find  no  material  error  In  the  record, 
and  advise  ttaat  the  Judgment  be  affirmed. 

We  concur:  Hatnk,  C.  ;  Footb,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is 
affirmed. 


  (88  C«l.  178) 

People  v.  Barton.  (No.  20,712.) 
{Suprane  Court  of  California.    March  2,  1891.) 

CbihinaI'  L*w— Appeal — Pbesuhftions. 

1.  Though,  on  a  oonviotiou  for  burglary,  the 
time  appointed  for  pronouncins'  judgment  was 
not  St  least  two  days  after  verdict,  as  required 
by  Fen.  Code  Cal.  §  1191,  this  is  no  grouad  for 
reversal  where  defenduit  mode  no  objectira  at 
the  trial. 

3.  "Where  the  charge  to  the  Jury  in  a  prosecu- 
tion for  felony  was  given  orally,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  a  contrary 
showing,  that  it  was  taken  down  by  the  phono- 

raphlo  reporter,  as  required  by  Pen.  Code  Cal. 
109S,  subd.  6. 
8.  Though  the  Judgment  roll  does  not  shvw 
that  when  Judgment  was  pronounced  defendant 
■was  Informed  by  the  court  of  the  nature  of  the 
charge  against  him,  of  his  plea,  and  of  the  ver- 
dict, conceding  that  these  statements  are  require 
by  Fen.  Code  Cal.  f  1200,  it  will  be  presumed  on 
appeal  that  they  were  ojade,  when  the  contrary 
is  not  shown. 

Ooromisslonera*  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  J.  McM.  Sbaft- 
ER,  Judge. 

Carroll  Cook  and  J.  E.  FouMs,  for  ap- 
pellant. W,  B.  H.  Hart,  Atty.  Gen.,  for 
the  People. 

FooTB,  C.  Tbe  defendant  was  con- 
victed by  tbe  Jury  which  tried  him  of  burg- 
lary in  the  first  degree.  He  pleaded  not 
guilty  as  to  that  charge,  but  admitted 
prior  conviction  of  grand  larceny,  as 
charged  in  the  inforniBtion.  The  notice 
of  appeal  states  that  the  appeal  Is  taken 
from  the  Judgment,  from  an  order  denying 
a  motion  In  arrest  of  Judgment,  and  from 
an  order  denying  a  motion  fur  a  new 
trial.  But  it  nowhere  appears  that  any 
such  motions  were  ever  made  or  acted 
upon.  There  is  no  bill  of  exceptions  In 
tbe  record.  The  first  point  made  for  a 
reversal  of  the  Judgment  Is  that  the  time 
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appointed  tor  prononncInK  It  was  not  at 
leaat  two  daya  after  rerdlct,  and  la  tber^ 
fore  In  violation  of  aectton  1191  of  tbe 
Penal  Code.  Tbe  defendant  aeema  to  baTe 
made  no  objection  at  any  time  tu  tbla  ac- 
tion of  the  trial  court,  anii  under  the  decle- 
Ion  of  the  appellate  court  In  People  v. 
MesB.  65Cal.  174.  8  Pac.  Rep.  670,  tbe 
point  made  is  wlthont  merit.  It  is  fur* 
ther  claimed  that,  the  offense  being  a 
felony,  error  Is  shown  npon  the  mlnutiw  of 
the  court,  In  that  it  la  there  stated  that 
the  charge  to  the  iory  was  given  orally. 
It  Is  true  that  subdlTislon  6, 9  1093,  of  the 
Penal  Code  requires  that,  where  the 
chai^insuch  a  case  Is  not  given  in  writ- 
ing, it  moKt  be  taken  down  by  the  phono- 
(^raphic  reporter.  But  it  Is  not  made  to 
appear  here  that  It  was  not  ro  taken 
down,  and  the  preoumptlun  must  be  that 
tt  waH-  Tbe  defendant  most  show  error 
afflrmatlvelf .  People  t.  Tonlelll.  81  Cal. 
279,22  Pac.  Rep.  678;  People  v.  Carroll, 
80  Cal.  1.^,  22  Pac.  Rep.  129;  People 
Marks. ?2Cal.  46, 13 Pac.  Rep.  149 ;  People t. 
Huff, 72  Cal.  117. 13  Pac.  Rep.  168;  People  v. 
Leong  Sing.  T7  Cal.  119,  19  Pac.  Rep.  254; 
People  V.  Clhie,  83  Cal.  377,  23  Pac.  Rep. 
391.  It  Is  said  that  the  jodgment  was 
Illegally  pronoanced,  because  It  does  not 
appear  from  the  Judgment  roll  that  the 
defendant  was  informed,  as heshould  have 
been,  under  section  1200,  Penal  Code,  by 
the  court,  or  under  itailirectlon.ot  the  nat- 
ure of  tbe  charge  airalnitt  him,  or  uf  his 
I)tea,  or  of  the  verdict.  ConcedlDg  that 
it  appears  to  hare  been  held  In  People  t. 
Murbaclt.  64  Cal.  872,  that  these  prelim- 
inary statements  are  necessary,  and  that 
they  form  no  part  of  the  Judgment  pro- 
nounced, yet  It  does  not  appear  In  the  rec- 
ord that  such  statements  were  not  made; 
and  tbe  presumption  mbst  be  Indulged 
tliat  they  were,  oolees  the  appellant  has 
(ihown  to  tbe  contrary,  which  he  has  not 
done.  The  prior  conviction  of  larceny 
was  confessed  by  the  defendant.  Tbe  Jury 
then  passed  only  upon  the  charge  of  burg- 
lary. "The  Judgment  follows  the  verdic:t 
and  contension  uf  the  defendant,  and  Is  In 
all  respects  regular,"  as  we  think.  Ex 
parte  Young  Ah  Oow,  73  Cal.  442,  15  Pac. 
Rep.  76.  The  admission  of  prior  convic- 
tion of  larceny  here  is  not  shown  to  have 
bem  brought  out  by  any  question  of  the 
court,  but  appears,  so  tar  as  the  record 
shows,  to  have  been  voluntarily  made 
when  the  defendant  was  called  on  to 
plead.  As  before  said,  it  Is  tor  the  appel- 
lant who  cJalms  error  to  »how  it.  W^e 
perceive  no  prejudicial  error,  and  advise 
that  the  judisment  be  affirmed. 

We  concur:  Bblchck,  G. ;  Hatkb,  C 

P BR  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is 
affirmed. 


Ex  parte  Irwin.  (No.  20,798.) 
iStnprmM  Covin  cf  CaJ^fomia.  Ibreh  B,  1891.) 
CoiTTTCTs— EscAPB-^ComrejifCEinnTT  or  Term. 
Petitioner  was  sentenced  to  the  state- 
prison  for  s  term  of  Dine  years  for  grand  larceny, 
uid  also  for  a  term  of  five  years  for  biuvlary,  tbe 
Utter  term  to  beglii  at  tke  ezpiration  of  UM  tat- 


xoer.  He  escaped  from  prison  dnrlnff  flw  test 
turm,  and  «i  recapture  was  ■eutenced  to  mi  to 

a  Utm  of  nine  years  for  su<di  escape,  under  Feo. 
Code  Cal.  %  105.  That  section  provides  that  tbe 
term  of  imprisonment  for  the  escape  shall  "com- 
mence from  the  time  tlie  prisoner  would  bave 
otherwise  been  discharged  from  the  prison." 
field,  that  It  did  not  commence  until  pelitiooer 
had  served  out  both  the  former  terms,  less  what- 
ever credits  he  may  bare  earned. 

Department  1.    Btibena  corpca. 
Carroll  Cook,  for  petitioner.    W.H.  B. 
Hartf  Atty.  Gen.,  tor  the  People. 

PATBmoH,  J.  The  petitioner  was  con- 
victed In  the  superior  court  of  Sonoma 
county  of  the  crime  of  grand  larceny,  and 
un  the  some  day,  and  before  sentence  was 
pronounced  In  tbe  first  case,  was  convict- 
ed of  tbe  crime  of  burglary.  He  was  sen- 
tenced  by  the  coart  to  serve  a  term  of 
nine  years  In  the  state-prison  In  the  jcrand 
larceny  cctse,  and  In  tbe  burglary  case  tbe 
court  imposed  the  sentence  of  five  years  in 
the  state-prison,  said  term  to  commence 
at  the  expiration  of  the  term  of  nine  years 
imposed  In  tbe  grand  larceny  case.  Uis 
first  termof  imprisonment  commenced  on 
the  21st  day  of  October,  1879,  and  be  re- 
mained In  the  atate-prlBon  until  August 
21, 18K0,  when  he  esca|»ed  tberetrum.  He 
was  captured,  and  again  confined  under 
tbe  first  Judgment  on  tbe  9th  day  of  l<lo- 
vember.  ISKO.  Thereafter  an  information 
was  filed  against  him  In  tbe  superior 
court  of  Marin  county  for  tbecrime  of  es- 
caping from  prison,  and  he  was  tried,  con- 
victed, and  sentenced  to  serve  a  term  of 
nine  years,  "said  term  of  Imprisonment 
to  commence  from  the  time  he  would  oth- 
erwise bave  been  discharged  from  said 
prison."  Allowing  the  credits  provided 
tot' by  statute,  tbe  petitioner's  first  term 
expired  not  later  than  December  9. 1884, 
and  If  tbe  term  of  Imprisonment  tor  escap- 
ing from  the  ptiaon  eomm^eed  to  run  at 
tbe  expiration  of  the  term  wblch  he  was 
serving  when  he  escaped,  all  of  tbe  terms 
of  Imprisonment  imposed  by  the  three 
Judgments— allowing  the  credits  provided 
for  by  statute,  all  of  which  It  Is  admitted 
he  has  earned— have  expired,  and  tbe  peti- 
tioner Is  entlUed  to  bis  discbarge.  Sec 
tlon  105  of  the  Penal  Code  provides  that 
"every  prisoner  confined  in  the  state-pris- 
on for  a  term  lese  than  for  lite,  wbo  es 
capes  therefrom,  is  punishable  by  Impris- 
onment in  tbe  state-prison  for  a  term 
equal  In  length  to  the  term  he  was  serving 
at  the  time  of  such  escape;  said  second 
term  of  Impriscmment  to  commence  from 
the  time  he  would  haveotherwlse  been  dis- 
charged from  said  prison.**  Tbe  last 
clause  of  this  section  was  added  by  amend- 
ment of  the  section  In  April,  1880,  and 
plainly  states  that  tbe  term  of  imprison 
ment  for  an  escape  from  the  prison  shall 
commence  to  run  from  the  time  that  the 

f>risoner  would  have  been  discharged 
rom  tbe  prison  If  he  had  not  escaped 
tfaeretrom.  The  petltioner'a  term  of  bn- 
prlsonment  tor  the  escape  did  not  com- 
mence to  run  until  he  had  served  the  14 
years  Imposed  by  the  two  Jadgioents  of 
the  superior  court,  less  credits  allowed, 
because,  except  for  his  escape,  be  would 
not  have  been  dlscbat:ged  from  the  prison 
natU  he  bad  serred  ont  tba  lull  term  la* 
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poaed  by  the  two  Jndgments.  The  Imi- 
^UBge  of  the  seetion  1b  uDamblguoQe,  and 
Its  ineaninfc    clear.   PetltloD  denied. 

We  concur:  Harrison,  J. ;  Oarodtte.  J. 


iSS  Cal.  179) 

SwASKV  V.  Adaib.  (No.  18,178.) 
(Supreme  Court  of  California.  March  8,  1891.) 
Equitable  Defesses — Trial  bt  Court— Waiveh. 

1.  In  an  action  for  the  re^^vory  of  posses- 
sion of  personal  property,  an  answer  claiming 
that  defendant  is  Uie  owner  of  the  property,  and 
farther  setting  np  a  cooDter -claim  for  damages 
for  conspiracy  and  deceit,  presents  do  equitable 
defense  justifying  the  court  in  proceeding  to  Xry 
it  in  advance  of  a  trial  of  the  issues  at  law. 

%.  After  the  court  had  denied  defendant's 
written  application  for  a  ]ury  trial,  failure  to  re- 
peat the  applioation  did  not  waive  defendant's 
right  to  such  trial. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ol  San  Francisco; 
John  F.  Finn,  Judge. 

John  F.  Barrls  and  Jos.  M.  Klnley,  for 
appellant.  C.  K.  Royce,  for  respondeot. 

Harrison,  J.  Tbe  complaint  berelii  Is 
In  the  ordinary  tordi  of  an  action  for  the 
recovery  of  the  posBessIon  of  certain  per- 
sonal property.  When  the  cause  came  on 
for  trial  the  appellant  demanded  a  Jury, 
and  her  application  was  denied  by  the 
court,  "on  the  ground  that  tbe  defense  set 
up  was  an  equitable  defense,  and  should 
be  tried  by  the  court  In  the  first  instance. " 
The  correctness  of  this  ralluK  Is  the  princi- 
pal error  presented  on  this  appeal. 

It  has  been  stated  by  this  court  In  many 
eases  that  wlien  the  defendant  lnterpf>Be8 
equitable  and  legal  defenses  to  the  com- 
plaint the  proper  rule  of  procedure  tor  the 
court  Is  to  hear  and  dispose  of  the  equita- 
ble defense  before  proceeding  to  try  the  Is- 
sues  of  law.  Arguello  v.  Edlnger,  10  Cal. 
160;  Estrada  v.  Murphy,  19  Cal.  273; 
Weber  v.  Marshall,  Id.  457;  Lestrnde  v. 
Barth.  Id.  671;  Martin  v.  Zcllerbach,  38 
Cal.  319;  Fish  v.  Benson.  71  Cal.  434.12 
Pac.  Rep.  4.54.  By  making  an  equitable 
defense  in  such  an  action  the  defendant 
does  not,  however,  lose  any  right  which 
be  would  otherwise  have  to  have  the  is- 
sues of  law  tried  by  a  Jury;  nor  does  the 
court,  by  virtue  of  being  called  upon  un- 
der tlie  above  rule  to  first  hear  and  dis- 
pose of  tbe  equltuble  defense,  acquire  the 
right  to  pass  upon  all  the  issues  In  the 
case  without  a  jury.  It  may  happen  In 
many  cases  that  the  result  of  the  trial  of 
the  equitable  defense  will  obviate  the  ne- 
cessity of  a  trial  of  the  legal  issues.  The 
trial  may  dispose  of  all  of  the  issues  In  the 
ease,  or  tbe  equitable  relief  granted  may 
be  such  as  to  prevent  the  trial  of  tbe  Is- 
sues at  law.  as  was  tbe  case  la  Bodley  v. 
Ferguson,  .30  Cal.  512.  But  whenever  the 
trial  of  the  equitable  defensedoesnot  have 
such  result,  and  the  issues  at  law  remain 
undisposed  of,  these  Issnes  are  to  be  tried 
in  the  same  manner  as  if  no  equitable  de- 
fense had  been  Interposed.  In  Arguello  v. 
Edlnger,  supra,  the  court  says:  "If  upon 
bearing  the  evidence  the  court  should  de- 
termine there  was  ground  for  relief,  it 
would  enjoin  the  farther  prosecution  of 


the  action  vrith  Its  decree  for  a  specific 
perforniADce;  and,  on  the  other  hand.  If  It 
should  refuse  tbe  relief,  It  would  call  a  Ju- 
ry to  determine  the  iasnes  upon  the  gen- 
eral denial."  In  Weber  t,  Marshall,  su- 
pra, the  court  says:  "The  parties  areen- 
titled  to  a  trial  by  jury  upon  the  legal  Is- 
sues."  In  Lestrade  T.  Barth,  supra,  it  Is 
said:  "The  equitable  defense  should, 
therefore,  be  first  passed  on  by  the  court, 
as  according  to  the  determination  of  the 
claim  of  the  defendant  to  the  relief  he 
seelis  will  the  necewity  of  proceeding  wltb 
the  action  at  law  depend."  In  Martin  t. 
Zellerbaeh,  supra,  the  coort  says:  "Tbe 
more  regular  and  orderly  practice  In  such 
cases  clearly  is  first  to  dispose  of  tbe  equi- 
table defenses  set  up  In  the  answer.  If 
these  are  found  for  the  defendant  it  will 
obviate  in  most  cases  the  necessity  of  try- 
ing the  law  sideofthe  action,  but,  if  found 
against  the  defendant,  he  still  has  tbe 
right  to  be  heard  on  his  other  defenses." 
It  has  never  been  held,  however,  that 
every  defense  of  an  equitable  nature  that 
may  be  interposed  to  an  action  at  law 
must  be  beard  and  determined  by  the 
court  before  proceeding  to  try  the  Issum 
at  law.  Such  a  role  of  practice  would.  Ju 
many  Instances,  be  Inconvenient,  and 
would  tend  to  embarrass,  rather  than 
facilitate,  tbe  trial  of  the  cause.  Tbe 
cases  In  which  therule  has  been  laid  down 
were  cases  In  ejectment.  In  which  the  de- 
fendant asserted  such  a  controlling  equity 
as,  it  ripened  Into  a  decree,  would  prevent 
the  plaintiff  from  asserting  his  legal 
claim.  The  equitable  defense  which  is  re- 
ferred to  in  the  rale  is  properly  an  equita- 
ble right  of  action  existing  In  behalf  of 
the  defendant,  which  he  might  have  as- 
serted In  an  ladependent  suit  brought  by. 
him  against  the  plaintiff  To;*  the  purpose 
of  enforcing  such  right,  but  which,  under 
our  system,  be  can  also  rely  upon  as  a  de- 
fense in  an  action  Involving  the  same  sub- 
ject-matter brought  against  him  by  the 
plaintiff.  The  party  relying  upon  such 
equitable  defense  must,  however,  plead 
it  with  the  same  fullness  and  jmrtlcularlty 
as  is  required  in  cases  Involving  like  sub- 
jects of  inquiry  In  suits  In  equity.  His  an- 
swer, being  tbe  In  the  nature  of  a  bill  in 
equity,  must  contain  all  the  essential  aver- 
ments of  such  a  bill.  He  then  becomes  an 
actor  with  respect  to  tbe  matters  alleged 
by  him.  and  his  defense  must  be  of  su'>h  a 
character  as  may  be  ripened  Into  a  decree 
In  his  favor,  Estrada  v.  Murphy,  19  Cal. 
273;  Davis  v.  Davis,  26  Cal.  39;  Carpentler 
V.Oakland.  80  Cat.  443;  Brack  v.  Tucker, 
42  Cal.  352.  It  Is  very  clear  npou  an  In- 
spection of  the  answer  in  the  present  case 
that  there  was  no  equitable  defense  pre- 
sented thereby  which,  within  the  forego- 
ing principles,  authorized  tbe  court  to  In- 
sist that  It  should  be  "  tried  by  the  court 
in  the  first  Instance."  or  that  would  Justi- 
fy the  court  In  proceeding  to  try  It  in  ad- 
vance of  a  trial  of  cbe  Issues  at  law.  Not 
only  do  the  facts  alleged  fall  to  show  such 
equitable  defense,  but  It  is  with  much 
force  urged  that  the  only  Issues  presented 
by  the  answer  are  the  title  of  the  plaintiff 
to  the  property  sued  for,  and  its  value. 
In  tbe  first  portion  of  tbe  answer  the  facts 
alleged  present  no  other  Issue  than  the 
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claim  of  the  defendant  that  she  was  her- 
self the  owner  ol  the  property,  which  Is 
only  an  other  mode  of  denying  the' plaln- 
tflf's  title.  Thompson  v.  ThumpBon,  52 
Cal.  ]54.  The  "ueparate  and  distinct  an- 
swer" which  the  appellant  eetis  up  under 
the  head  of  "second  count ^  in  more  In 
the  nature  of  u  coanter-clulm  for  damaj^ 
arising  from  an  edleged  conspiracy  and 
deceit  practiced  towards  her  by  the  plain- 
tiff In  connection  with  others.  It.  fur- 
ther appears  from  the  record  that  after 
the  court  had  made  the  above  ruling  the 
appellant's  attorney  stated  to  it  that  he 
had  no  evidence  to  oHer  In  siippoi't  of  the 
answer,  excepting  upon  the  question  of 
the  value  of  the  property;  and  thereupon 
the  coart  proceeded  to  the  trial  of  the 
iBsnra  presented  by  thecomplaint.  It  was 
urged  at  the  argument  that,  as  the  appel- 
lant did  Dot,  after  such  ruling,  again  de- 
mand a  Jury,  she  is  now  precluded  from 
making  an  objection  to  the  action  of  the 


coart.  But  It  was  not  necessary  that 
she  should  make  any  demand  forajory. 
This  was  secured  to  her  by  the  pi'ovtHlons 
uf  section  592,  Code  <J\vl\  Proc,  unless  a 
Jury  trial  should  be  waived  by  her  in  one 
of  the  modes  prescribed  in  section  631,  id. 
Not  only  did  she  did  not  waive  It  In  any 
of  these  modes,  but  she  had  filed  a  writ* 
ten  demand  for  a  Jury,  and  this  mast  be 
held  to  be  a  eontinned  refusal  to  waive 
her  right  thereto.  After  the  court  had 
once  denied  her  application  It  was  not 
necessary  for  her  to  repeat  the  demand. 
The  action  of  the  court  thereafter  in  pro- 
ceeding to  try  the  cause  without  a  jury 
was  under  her  pxceptlnn.  In  view  of 
what  is  stated  above,  this  ruling  of  the 
court  was  erroneons,  and  for  this  error 
its  Judgment  and  order  denying  a  new 
trial  mast  be  reversed;  and  It  is  so  or- 
dered. 

Weconenr:  Paterbon.J.;  OAROUTm,J. 


End  of  Volumi  SB. 
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